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COURT  RULES. 


aUFBBHB  OOXntT  OF  DELAWAKB. 


Am  Adopted  by  the  Judges  of  Said  Court,  at  an  Adjourned  Term 
Thereof,  Held  at  Dover,  Delaware,  on  Friday,  October  U8,  1888. 


Rule  L  APPEALS  IN  BQUITT. 

L  In  making  up  the  traiucrlpt  of  tlie  record 
■ttf  equity  proceedlnga  to  be  transmitted  to 
ttUi  court,-  it  Bball  be  tbe  duty  of  Uie  register 
ot  the  coart  from  wbicb  the  appeal  may  be 
taken,  to  omit  therefrom  the  formal  heading 
and  oomm«ieement  of  the  record,  stating  on- 
ly the  title  of  tbe  cause  and  time  of  the  com- 
nencement  of  tbe  proceeding;  he  shall  also 
omit  all  snbpoKUUi  and  other  process  for  ap- 
pearance of  parties.  If  parties  have  appeared; 
an  orders  and  certificates  of  publication,  stat- 
ing In  lien  thweof  the  date  of  such  order, 
the  perkkl  of  publication  requU«d,  bow  pub- 
lished and  the  time  fixed  for  appearance  of 
parties  thereunder;  all  orders  to  appoint 
guardians,  and  commissions  to  take  testimo- 
ny, and  tbe  formal  returns  thereto,  stating  lu 
Hen  thereof  the  fact  and  time  of  making 
aneh  orders  or  issuing  such  commissions,  and 
tbe  time  at  their  return;  all  entries  of  con- 
HBuances;  all  injunction  bonder  twelTers' 
bonds,  trastees'  bonds,  appeal  bonds,  and  af> 
fldavits;  all  proceedings  in  the  cause  subae- 
4n0Bt  to  the  decree  or  ord«r  appealed  from; 
and  an  merely  coUatend  proceedings  not  In 
jay  wise  InndTOd  in  the  matter  of  ivpeal, 
and  which  cannot  be  material  to  the  hearing 
and  decialon  of  the  case  by  this  court;  any 
party  to  the  appeal,  however,  shall  have  the 
light  to  direct  any  particular  part  of  thn  pro- 
ttedli^  of  the  cause,  that  would  otherwise 
be  omitted,  to  be  Incorporated  In  the  ttan- 
seript,  the  register  statta^  at  whose  Instance 
the  same  is  inserted,  that  costs  may  be  award- 
ed as  the  matter  so  directed  to  be  incorporated 
nay  be  deemed  material  or  not  by  this  court 

2.  WbeneTer  deeds,  records,  or  other  doc- 
ommtary  evMence,  are  used  in  any  equity 
cause,  tbe  purport  and  substance  only  of  such 
deeds,  records  or  other  Instruments  shall  be 
stated,  and  Uiey  shaU  not  be  set  out  in  full 
In  any  case,  ucept  where  some  question 
artws  upon  the  omstmction  and  validity 
thereof,  and  transcripts  of  records  in  equity 
causes  sbaD  be  prepared  In  accordance  with 
fliis  rul^.  Any  party  to  the  appeal,  however, 
sliall  have  the  right  to  direct  any  or  all  of 
such  docnmoitazy  proof  to  be  inserted  at 
41  A. 


length,  the  register  stating  at  whose  instance 
the  same  Is  so  Inserted,  that  costs  may  be 
awarded  by  this  court,  as  the  matter  so  in- 
corporated may  be  deemed  proper  or  not  to 
have  been  set  out  In  full. 

3.  In  making  up  the  transcript  of  the  rec- 
ord in  equity  proceedings  to  be  transmitted 
to  this  court,  the  oral  testimony  at  large 
shall  not  be  Included  unless  by  agreement  of 
both  parties.  It  shall  be  the  duty  of  coun- 
sel on  both  Bides  within  six  days  after  the 
allowance  of  the  appeal  to  file  a  stipulation 
with  the  register  directing  what  portions  <a 
such  testimony  shall  be  induded  In  the  tran- 
script if  they  agree  upon  the  same.  In  case 
the  counsel  are  unable  to  agree,  any  difference 
between  them  may  be  determined  by  the 
chancellor.  Any  portion  of  the  testimony, 
not  directed  by  stipulation  of  counsel,  or  or^ 
der  of  the  chancellor,  to  be  Included  In  the 
transcript,  may  be  so  included  upon  payment 
to  tbe  raster,  tn  advance,  by  the  party  re- 
questing the  same,  of  tbe  additional  costs 
thereby  incurred,  the  register  stating  at  whose 
Instance  tbe  same  Is  inserted,  that  costs  may 
be  awarded,  as  the  matter  so  directed  to  be 
Incorporated  may  be  deemed  material  or  not 
by  this  court 

Role  U.  ASSIONMBNT  OF  BBBOR& 


The  plaintiff  In  error  or  i^niellant  shall  lUe 
with  the  clerk  of  this  court  with  Ids  implica- 
tion for  a  writ  of  error  or  appeal,  an  assign- 
ment of  errors,  which  shall  set  out  separatdy 
and  particularly  each  error  all^^  and  in- 
tended to  be  urged.  A  copy  of  such  assign- 
ment of  errors  In  each  case  shall  be  trans- 
mitted with  the  writ  and  Hied  in  the  office 
of  the  register  In  chancery,  prothonotary,  or 
clerk  of  the  peace,  as  the  case  may  be.  When 
the  error  alleged  is  to  the  admission  or  to 
the  rejection  ot  tbe  evidence,  the  assignment 
of  errors  shall  quote  the  evidence  admitted  or 
rejected.  When  the  error  alleged  Is  to  the 
charge  of  the  court,  th»  assignment  of  errors 
shall  set  out  the  part  referred  to,  totldem 
verbis,  whether  it  be  Instructions  given  or  in- 
structions refused.  When  this  is  not  done, 
counsel  will  not  be  beard,  except  by  permis- 
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•km  of  the  court;  and  octots  not  assigned  ac- 
cording to  this  rule  will  be  disregarded. 

Bole  m.  ATTOBNEYS  AMD  OOUNUBLr 
LURH.  ' 

An  attorneys  and  solldtora  admitted  to 
practice  In  tbe  court  of  cbancery  or  the  su- 
perior court  of  tills  state  shall  be  entitled  to 
practice  as  attorneys  and  solicitors  In  this 
<!ourt  without  paying  any  additional  fee  or 
Uikti^  any  further  oath. 

Rule  IT.  BILLS  OF  BXCBPTION8. 

1.  Bills  of  exceptions  shall  be  so  prepared 
as  to  present  to  this  eonrt  only  tbe  ruilAgs  of 
the  court  below  upon  some  matter  of  law. 
and  shall  contain  only  such  statements  of 
facts  as  may  be  necessary  to  explain  the 
bearing  of  the  rulings  upon  the  Issues  or 
questions  Involred;-  and  if  the  facts  are  un- 
disputed, they  shall  be  stated  as  facts,  and 
not  the  evidence  from  which  they  are  dedu- 
ced; and  If  disputed,  It  shall  be  snfflclent  to 
state  that  evidence  was  adduced  tending  to 
prove  them,  instead  of  setting  out  the  evi- 
dence In  detail;  but  If  a  defect  of  proof  t>e 
the  ground  of  ruling  or  exception,  then  the 
particulars  In  which  tbe  proof  Is  supposed  to 
be  defective  shall  be  briefly  stated,  and  ail 
the  evidence  offered  In  anywise  connected 
with  such  supposed  defect,  shall  be  set  out  In 
the  bill  of  txaepOoBB.  And  It  shall  be  the 
duty  of  the  Judges  In  the  courts  below  to  re- 
quire exceptions  to  be  prepared  in  ucordance 
with  this  rule. 

2.  In  any  bUl  of  exc^titms,  no  patent  deed, 
will,  or  other  documoitary  evidence  shaU  be 
Inserted  at  lengtli,  but  shall  only  be  stated 
briefly,  according  to  Its  import  and  eifect,  un- 
less the  nature  of  tbe  question  raised  and  de- 
cided rendras  It  necessary  that  it  should  be 
Inserted  In  ext^iso;  nor  shall  any  document 
be  more  than  once  inserted  at  la^  In  any 
transCTlpt  to  be  sent  to  this  court  And  It 
shall  be  the  duty  ct  the  Judges  of  the  courts 
below  to  require  exceptions  to  be  prepared  In 
acovdance  with  this  rale.  Either  party,  how- 
ever, shall  have  the  right  to  have  any  or  all 
of  such  documentary  proof  Inserted  at  length. 
It  being  stated  In  the  exception  at  whose  In- 
stance the  same  is  so  Inserted,  that  coste  may 
be  awarded  by  this  court,  as  tiie  matter  so  In- 
corporated may  be  deemed  proper  or  not  to 
have  been  set  out  In  full. 

S.  In  making  up  the  transcript  of  the  record 
to  be  transmitted  to  this  court  the  clerk  of 
the  court  below  shall  omit  from  such  tran- 
script the  formal  heading  and  commence- 
ment of  the  record,  stating  only  the  title  of 
the  cause,  and  the  time  of  the  commencement 
of  the  suit  or  proceedings;  he  shall  also  omit 
all  write,  or  original  process  for  an;>earance, 
where  the  party  has  appeared;  all  entries  of 
continuances  and  Imparlances:  all  entries  of 
motions  and  rules  to  declare  or  pleads  all  en- 
tries of  applications  for  contlnnances.  for 
commissions,  or  for  warranta  of  re^utvey,  and 
the  affldavlte  In  support  thereof;  together 


with  the  ruling  of  the  court  on  such  applica- 
tion; an  mtries  of  motions  or  rules  for  secu- 
rity for  costs,  together  vrltti  tiie  proceedings 
and  rulings  thereon;  aU  entries  of  Impaneling, 
swearing  and  names  ot  Juion^  and  aU  other 
merely  Inddentel  motions  and  rules  made  in 
the  progress  of  the  cause;  aU  i^eafflngs  wltfi- 
drawn,  waived  or  superseded  by  amendment; 
all  commissions  to  take  testimony  and  the 
formal  returns  thereto,  and  all  warranta  of 
re-survey,  stetli^  the  time  of  Issue  and  retmm 
of  such  warrant;  im  r^evln,  retomo  haben- 
do,  and  aiqieal  bonds,  and  affldavlte;  all  form- 
al entries  for  motions  for  new  trials,  and  tbe 
niUngs  thereon,  togetbra  with  the  afildavitt 
and  other  evidence  used  on  such  motions, 
stating  in  lieu  tiiereof,  tiie  fitct  of  such  mo- 
tion being  made,  and  bow  disposed  of  by  the 
court  unless,  where  any  of  the  foregoing 
matters  or  proceedhigs  may  be  used  as  evi- 
dence In  the  cause,  or  where  some  question 
may  arise  in  regard  thereto,  reviewable  by 
this  court  then,  so  mudi  only  of  any  such 
matter  or  proceedings  as  may  be  used  In 
evidence,  or  as  apperteins  to  the  decldon  or 
determteation  desired  to  be  reviewed,  sbaD 
be  Incorporated  In  the  transcript  and  no 
more;  the  Int^t  being  to  avoid  IncorporatlnK 
in  the  transcript,  any  mattw  or  thtaig  not 
material  to  tiie  fuU  and  fiUr  presentation  of 
the  questions  to  be  reviewed  by  tills  court 

4.  In  ^  cases  where  the  Jn^cment  shall  be 
reversed  or  affirmed  by  this  court  and  it  shaU 
appear  to  the  court  tiiat  a  new  trial  ought  to 
be  had,  such  new  trial  shall  be  awarded.  A 
Cfflrtified  copy  of  the  oplnkm  and  Judgment 
of  this  court  ShaU  be  transmitted  forthwith 
to  the  court  to  which  the  writ  of  error  Issued. 

Bnle  T.  BBIEFS. 

1.  The  counsel  for  the  i^aintiff  In  error  or 
appellant  shall  file  with  the  derk  of  this 
court  at  least  twenty  days  before  the  com- 
mencement of  the  trial  term,  ten  copies  of  a 
printed  brief,  one  of  which  shall  on  applica- 
tion, be  furnished  to  each  of  the  counsel  en- 
gaged upon  the  opporite  side. 

2.  This  brief  shaU  contain  in  tiie  order  here 
stated: 

(a)  A  cottdse  abstract  or  statement  of  the 
case,  presenting  succinctly  the  questions  In- 
volved, In  the  manner  In  which  they  are  rais- 
ed. 

(b)  A  speclflcation  of  the  errors  rdled  upon, 
which  in  cases  brought  up  by  writ  of  error 
Shall  set  out  separately  and  particularly  each 
error  Intended  to  be  urged;  and  In  cases 
brought  up  by  appeal  the  speclflcation  shall 
state,  as  particularly  as  may  be,  In  what  the 
decree  is  alleged  to  be  erroneous.  When  the 
error  aUeged  is  to  the  admission  or  to  the  re- 
jection of  evidence,  the  speclflcation  sball 
quote  the  full  substance  of  the  evldmce,  ad- 
mitted or  rejected.  When  the  error  alleg^  la 
to  tbe  charge  of  the  court  the  specification 
shall  set  out  the  part  referred  to  totidem  v&e- 
bis,  whether  It  be  instructions  given  or  In- 
structions refused. 
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(e)  A  Met  at  the  aqrament,  exhibiting  a 
dear  statement  of  the  points  ot  the  law  or 
fict  to  he  dlsensBed,  wtth  a  reference  to  the 
psges  of  the  record  and  the  authorttiefl  relied 
upon  tai  support  of  each  point 

8.  The  counsel  for  a  defendant  in  error  or 
ID  aiH^eUee  shall  file  with  tibe  clerk  ten  print- 
ed copies  of  bia  brief,  at  least  six  da^s  be- 
fore  the  commencement  of  the  trial  term. 
His  brief  shall  be  of  a  like  character  with  that 
required  of  the  plalntUf  in  error  or  appellant, 
except  that  no  specification  of  errors  shall  be 
reqtUred,  and  no  statement  of  the  case,  unless 
tlut  presented  by  the  plaintiff  In  error  or  ai^- 
pellant  Is  controverted. 

4.  The  time  for  filing  brief  by  either  the 
plaintiff  or  the  defendant  in  error  may  be 
enlarged  by  the  court,  or  by  any  judge  there- 
of In  vacation,  entitled  to  sit  In  the  cause,  up- 
on appllcaticm  and  reasonable  notice  to  the 
other  side. 

Bole  yi.  CBETXOBABI. 

No  certiorari  for  diminution  of  the  record 
wOl  be  hereafter  awarded  in  any  case,  unless 
a  motion  therefor  shall  be  made  lo  writing, 
and  the  facts  on  which  the  same  is  founded 
shall,  if  not  admitted  by  the  other  party,  be 
verlfled  by  affidavit  And  all  mottons  for 
such  certiorari  must  be  made  at  the  first  tenn 
of  the  entry  of  the  case;  otherwise,  the  same 
wtn  not  be  granted  unless  upon  special  cause 
Aown  to  the  eourt  accounOng  satls'a/itorlly 
for  the  delay. 

Rnle  YtL    COPIES  OF  REGOBDS  AND 
BRIBF& 

The  derfc  shall  carefully  preserve  in  his 
office  one  copy  of  the  printed  record  In  every 
case  submitted  to  the  court  for  its  considov 
atloo,  and  of  all  printed  motions,  briefb  and 
sixnments  filed  therein. 

Rule  Tm.  COSTS. 

When  costs  are  allowed  hi  this  court,  it 
ahaU  be  the  duty  of  the  clerk  to  Insert  the 
amount  thereof  In  the  body  of  the  mandate, 
or  other  proper  process,  sent  to  the  court 
below,  and  annex  to  the  same  the  bill  of 
items  taxed  in  detail. 

BnlenC.  DISMISSING  CASBS. 

Whenever  the  plaintiff  and  defendant  In  a 
writ  of  error  pending  in  the  court,  or  the  ap- 
pellant and  appellee  in  an  appeal,  shall,  by 
their  attorneys  of  record,  sign  and  file  with 
the  clerk  an  agreement  in  writing  directing 
the  case  to  be  dismissed,  and  specifying  the 
terms  on  which  It  is  to  be  dismissed,  as  to 
costs,  and  shall  pay  to  the  clerk  any  fees 
that  may  be  due  to  Iilm,  It  shall  be  the  duty 
of  the  clerk  to  entor  the  case  dismissed,  and 
to  give  to  either  party  requesting  It  a  copy 
of  the  i^reement  filed;  but  no  mandate  or 
otlier  proceai  dull  lame  without  an  ordw  ot 
the  court 


Bide  X.  DOOKZrr. 

The  cleA  shall  enter  upon  a  docket  all 
cases  brought  to  and  pending  In  the  court  in 
their  proper  chronological  order,  and  such 
docket  shall  be  called  at  every  term,  or  ad- 
journed torm;  and  if  a  case  Is  called  for 
hearing  at  two  terms  successively,  and  upon 
the  call  at  the  second  term  neither  party  is 
prepared  to  argue  It  it  will  be  dismissed  at 
the  cost  of  the  plaintiff  In  error  or  appellant; 
unless  a  sufficient  cause  is  shown  for  furtJier 
postponement 

Bnle  XL   DOCKBTINO  OASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in 
error  or  appellant  to  docket  the  case  and  file 
the  records  thereof  with  the  clerk  of  this 
court  on  or  before  the  return  day  whether  In 
vacation  or  In  term  time.  But  for  good  cause 
shown,  any  Judge,  entitled  to  sit  in  the  cause, 
of  this  court  may  enlarge  the  time,  the  or- 
der of  enlargonent  to  be  filed  with  the  clerk 
of  this  court  If  the  plaintiff  in  error  or  ap- 
pellant shall  fall  to  c(Hnply  with  this  rule,  the 
d^endant  In  error  or  appellee  may  have  the 
case  docketed  and  dismissed  upon  producing 
a  certificate,  whether  in  term  time  or  In  va- 
cation, from  the  register  or  clerk  of  the  court 
wherein  the  Judgment  or  decree  was  ren- 
dered, stating  the  case  and  certifying  that 
such  writ  of  error  or  appeal  has  been  duly 
sued  out  or  allowed.  And  In  no  case  shall 
the  plaintiff  In  erriM-  or  appellant  be  entitled 
to  docket  the  case  and  file  the  record  after 
the  same  shall  hare  tteai  docketed  and  dis- 
missed under  this  rule,  onleas  by  order  of  the 
court 

2.  But  the  defendant  In  error  or  appellee 
may,  at  his  option,  docket  the  case  and  file  a 
ct^y  of  the  record  with  the  clerk  of  this 
court;  and  if  ^e  case  Is  docketed  and  a 
copy  of  the  record  filed  with  the  clerk  of  this 
court  by  the  plaintiff  In  error  or  appellant 
within  the  period  of  time  above  limited  and 
prescribed  by  this  rul^  or  by  the  defendant 
in  error  or  appellee  at  any  time  thereafteTi 
the  case  shall  stend  for  argument  at  the  term. 

3.  Upon  the  flliug  of  a  transcript  of  a  record 
brought  up  by  writ  of  error  or  appeal  the 
appearance  of  the  counsel  for  the  partj 
docketing  the.  case  shall  be  entered. 

Rule  XII.   EVIDENCE  OBJECTED  TO  IN 
THE  BECOBD. 

In  all  cases  of  equity  Jurisdiction,  heard  In 
this  court  no  objection  shall  be  allowed  to  be 
taken  to  the  admissibility  of  any  deposition, 
deed,  grant  exhibit  or  translation  found  In 
the  record  as  evidence,  unless  objection  was 
taken  thereto  In  the  cour£  below  and  entered 
of  record;  but  the  same  shall  otherwise  be 
deemed  to  have  been  admitted  by  consent 

Rule  XIIL  MANDATE. 

In  all  cases  finally  determined  in  this  court; 
a  mandate  or  other  proper  process  In  the  nar 
1  ture  ot  a  procedendo,  shall  be  issued,  on  the 
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order  of  this .  court,  to  tbe  court  bdow,  for 
the  purpose  of  Informing  Bucb  court  of  the 
proceedings  In  tills  conrt  so  that  further  pro- 
ceedings nuLj  be  bad  tn  sucb  court  as  to  lav 
and  Justice  may  appertain. 

Bute  XIV.  MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced 
to  writing,  and  shall  contain  a  brief  state- 
ment of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to 
the  argum«it,  and  no  more,  without  special 
leave  of  the  court 

3.  Mo  motion  to  dismiss  shall  be  heard,  un- 
less prevlons  notice  has  been  gtren  to  the 
adverse  party,  m  the  counsel  or  attorney  of 
such  party. 

Rule  XV.  ORAL  ABamiENTB. 

1.  The  plaintiff  In  error  or  appellant  In  this 
court  shall  be  entitled  to  fnpea  and  conclude 
the  argument  of  the  case.  But  when  there 
are  cross-appeals  they  shall  be  argued  to- 
gether as  one  case,  and  the  plaintiff  In  the 
court  below  shall  be  entitled  to  open  and 
conclude  tbe  argument 

2.  Only  two  counsel  will  be  heard  for  each 
party  on  the  argument  of  a  case. 

3^  Two  hours  on  each  side  :il  be  allowed 
for  the  argument,  and  no  more,  without  spe- 
cial leave  of  the  court  Tbe  time  thus  al- 
lowed may  be  apportioned  between  the  coun- 
sel on  the  same  side  at  their  discretion;  pro- 
vided, always,  that  a  fair  opening  of  tbe 
case  shall  be  made  by  the  party  having  tbe 
(^tenlng  argument 

Rule  XVI.  PARTIES  NOT  RBADT. 

1.  Where  no  counsel  appears  and  no  brief 
has  been  filed  for  tbe  plaintiff  In  error  or  ap- 
pellant when  the  case  Is  called  for  trial,  the 
defendant  may  have  tbe  plaintiff  called  and 
the  writ  of  wror  or  appeal  dismissed.  In  tbe 
discretion  of  the  court 

2.  Where  tbe  defendant  fails  to  appear  when 
the  case  Is  called  for  trial,  the  court  may,  In 
Its  discretion,  proceed  to  hear  an  argument 
ou  the  part  of  the  plaintiff,  and  to  give  Judg- 
ment according  to  the  right  of  the  case. 

S.  When  a  case  Is  reached  in  tbe  regular 
call  of  the  docket  and  neither  party  Is  pres- 
ent In  person  or  by  counsel,  the  case  may  be 
dismissed  at  the  cost  of  the  plaintiff. 

Rule  XVIL  FRlNTINa  RBC0UD8. 

Tbe  counsel  for  the  plaintiff  tn  error  or 
appellant  shall  print  and  file  with  the  cleric 
of  the  court  at  least  twenty  days  before  tbe 
commencement  of  tbe  trial  term,  ten  copies 
of  the  record,  unless  a  different  order  as  to 
sucb  printing  Is  made  by  the  court,  or  some 
Judge  thereof  In  vacation,  oitltled  to  sit  In 
the  cause;  and  shall  furnish  three  copies  of 
the  printed  record  to  the  adverse  party,  at 
least  twenty  days  before  tbe  commencement 
of  the  trial  term.  The  parties  may  stipulate 
In  writing  Uiat  parts  only  of  the  record  shall 


be  printed,  and  tbe  case  may  be  heard  on  the 
parts  so  prbited,  but  tbe  court  may  direct 
the  printing  of  the  other  parts  of  Uie  record. 
If  the  record  shall  not  bare  beeo  printed 
when  the  case  Is  reached  in  the  regular  call 
of  the  docket,  tbe  case  may  be  dismissed.  In 
case  of  reversal,  affirmance,  or  dismissal,  with 
costs,  tbe  amount  paid  for  i^tlng  the  rec- 
ord shall  be  taxed  against  the  party  against 
whom  costs  are  glvoi.  In  appeals  In  eQutty 
where  any  portion  of  the  testimony  baa  been 
Included  under  rule  L,  8,  at  the  request  of  ttw 
appellee,  k  shall  not  be  necessary  tmt  tbe 
same  to  be  printed,  unless  the  appellee  sbsll 
have  paid  or  tendered  to  the  appelant,  or  bis 
counsel  the  cost  of  sndi  addlttonal  {Hlnttaic; 
and  this  court  may  make  such  order  respect- 
ing such  additional  cost  as  It  may  dean 
pnq^. 

Rule  XVnL  FROCESH 

AU  process  In  this  court  sbaU  be  In  tbe 
name  of  tbe  state  of  Delaware,  and  in  like 
form  and  tested  In  the  same  manner  as  here- 
tofore. 

Rute  XIX.  SCTPERSEiDBAS  AND  OOST 

BONDS. 

Supersedeas  bonds  approved  by  ona  of  the 
Judges  of  this  court  must  be  taken  with 
good  and  sulhclent  surety,  that  tbe  plaintiff  in 
error  or  appellant  shall  prosecute  bis  writ  of 
error  or  appeal  to  effect  and  answer  all  dam- 
ages and  costs  If  he  fall  to  make  bis  plea 
good.  Sucb  indemnity,  where  tbe  Judgmo&t 
or  decree  Is  for  the  recovery  of  money  not 
otherwise  secured  must  be  for  the  whole 
amount  of  tbe  Judgment  or  decree,  including 
Just  damages  for  delay  and  costs  and  Interest 
on  the  appeal;  but  In  all  snlta  where  the 
property  In  controversy  necessarily  follows 
the  suit,  as  In  real  actions  and  r^Ievln,  and 
In  suits  op  mortgages,  or  where  tbe  property 
Is  In  tbe  custody  of  the  sheriff,  or  where  tbe 
proceeds  thereof,  or  a  bond  for  the  value 
thereof,  Is  In  the  custody  of  the  court.  In- 
demnity In  all  such  cases  will  be  required 
only  in  amount  suflictent  to  secure  the  sum 
recovered  for  tlie  use  and  detention  ot  the 
property,  and  tbe  costs  ot  the  suit  and  Just 
damages  for  delay,  and  costs  and  Interest 
on  the  appeal 

Rule  XX.  TRANSLATIONS. 

Whenever  any  record  transmitted  to  thia 
court  upon  a  writ  of  error  or  appeal  shall 
contain  any  document  paper,  testimony,  or 
other  proceeding  in  a  foreign  language,  and 
the  record  does  not  also  contain  a  translation 
of  sucb  document  paper,  testimony,  or  other 
proceeding,  made  under  tbe  authority  of  tlie 
inferior  court  or  admitted  to  be  correct  tbe 
record  shall  not  be  printed;  but  the  case  shall 
be  reported  to  this  court  by  the  cterk  and 
the  court  will  thereupon  remand  it  to  tbe 
Inferior  court,  In  order  that  a  translation  may 
be  there  supplied  and  Inserted  In  the  record. 
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Bole  XXL  WBITS  OF  BRBOB,  AFPSALS. 
KBTUBM  AND  UBGOUD. 

1.  TbB  derk  of  Oie  court  to  irtdCh  any 
writ  of  error  may  be  directed  (upon  being 
paid  or  tendered  bis  fees  tberefor)  aliau  make 
a  return  of  tbe  same  by  tmnamlttliiff  a  tme 
copj  of  tbe  record,  a  bUi  of  excepthmi,  and 
all  prooeedlngB  In  the  case  in  accordance  with 
tlw  foregoing  rolea,  onder  bla  hand  and  tbe 
■eal  of  tbe  court 

2l  Hib  register  fai  chancery  of  any  court,  In 
which  an  appeal  shall  be  allowed,  upon  being 
paid  or  tendered  hJa  fees  therefor,  shall  trans- 
mit a  true  eapj  ot  tbe  record,  assignment  of 
enors  and  all  proceedings  In  tba  case  In  ac- 
cordance with  the  foregoing  rules,  imder  his 
band  and  the  seal  of  the  conrt 

8.  In  an  cases  bronflSit  to  llils  court,  by  a 
writ  of  error  ot  appeal,  to  rertew  any  Judg- 
a  ment  or  decree,  ttie  protbonotary,  register  or 
detk  of  the  court  1^  which  sndi  Judgment 
or  decree  was  mdered  Ash  annex  to,  and 
transmit  with  tike  record  a  coj^  of  the  (pinion 
or  opinions  filed  In  the  casa 

4.  No  case  wfll  be  heard,  except  by  consent 
of  tbe  ooort,  until  a  complete  record,  made 
op  as  prescribed  by  the  rules  of  this  court, 
shall  be  filed. 

6.  Whenever  It  shall  be  necessary  or  proper 
In  the  opinion  of  the  chancelkMr  or  tbe  presid- 
ing Judge  in  any  snperlor  court,  court  of  gen- 
eral sessions  or  court  of  oja  and  terminer, 
that  original  papers  of  any  kind  should  be  in- 
qiected  in  this  court  upon  a  writ  of  error  or 
appeal,  the  chancellor  or  such  presiding  Judge 
may  make  spch  rule  or  order  for  the  aafe- 
keeidng,  transporting  and  return  of  such  orig- 
inal papers  as  to  him  may  seem  proper;  and 
this  court  win  recdre  and  consider  such  orig- 
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Inal  papers  In  connectim  with  the  transcript 
of  the  proceefflngs. 

6.  All  appeals,  writs  of  error  and  citations, 
unless  otherwise  specially  ordered  by  tbe  court 
or  some  Judge  thereof  tai  vacation,  entitled  to 
sit  in  the  cause,  shall  be  returnable  on  the 
first  Monday  of  the  next  month  occurring  aft- 
er twenty  days  from  the  time  of  the  issuing 
of  said  writ  or  allowance  of  said  appeaL  The 
defendant  or  appellee  shall  appear  and  defend 
on  the  return  day  of  the  writ,  provided  he 
has  been  served  with  process  twenty  days  be- 
fore that  day;  otherwise  his  appearance  day 
shall  be  the  first  Monday  of  the  numth  next 
succeeding  the  return  day. 

7.  No  writ  of  error  or  appeal  shall  be  dis- 
missed because  the  transcript  shall  not  hare 
been  transmitted  within  the  time  prescribed. 
If  It  shall  appear  to  this  court  that  such  delay 
was  occasioned  by  the  neglect,  omission  or 
Inability  of  the  clerk  of  the  conrt  below;  but 
such  neglect,  omission  or  inability  shall  not 
be  presumed,  but  must  be  shown  by  the  ap- 
pellant 

8.  In  all  cases  of  cross-appeals,  or  of  more 
than  one  appeal  being  entered  In  the  same 
case  from  any  Judgment,  decree  or  order, 
there  shall  be  but  one  transcript  of  the  record 
transmitted  to  this  court,  and  that  shall  be 
used  upon  the  hearing  of  all  such  appeals.  In 
cases  arising  under  this  rule,  this  court  shall 
have  power  to  award  costs.  Including  the  cost 
of  transmitting  the  record,  to  either  of  the 
parties  In  its  discretion,  or  the  costs  may  be 
apportioned  as  the  court  may  deem  Just 

9.  Whenever  a  case  has  before  been  In  this 
conrt,  there  shall  be  copied  Into  the  transcript, 
upon  ai^  subsequent  appeal,  only  the  proceed- 
ings occurring  In  the  court  below  subsequent 
to  the  former  ai^ieaL 
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Provided  for  In  Section  7  of  Artiole  6  of  the  Oonatltntlon. 


Bnle  I. 

It  dull  be  tbe  doty  of  tbe  court  Btenognr 
pher.  oe  Ua  UBlstant,  In  all  proMcnttona  for 
Tlolatloiu  of  U17  of  the  proTlsloiie  section 
7  of  article  5  of  the  constitution  of  thla  state 
in  the  court  of  general  sessions,  to  take  all 
oral  evidence  In  the  canse,  and  also  -the  opin- 
ion of  said  court  and  print  or  reduce  th»  same 
to  writing.  And  tbe  cwtlflcatlon  of  the  same 
when  printed  or  reduced  to  writing,  and  of 
copies  thereof  shall  be  nndw  the  band  of  tbe 
court  stenographer. 

Rule  n. 

It  shall  be  the  duty  of  the  court  stenogra- 
pher, or  his  asBlstant,  when  ordered  by  thla 
court  to  do  so,  to  make  copies  in  writing  or 
prlD^Dg  of  all  docamentary  or  other  written 
or  "printed  evidence  In  the  court  below,  and 
of  the  record  thereof;  and  the  certification 
of  the  same  shall  be  as  psorlded  in  rule  L,  In 
regard  to  oral  evidence. 

Rule  m. 

It  shall  be  the  duty  of  the  court  stenogra- 
pher within  thlr^  days  after  an  appeal  Is  al- 
lowed in  any  case,  to  file  In  the  supreme 
court  a  complete  type-written  transcript  of 
the  record  and  of  all  tbe  evidence  adduced  In 
tbe  court  below,  and  of  tbe  opinion  of  said 
court  in  such  case. 

Rule  IT. 

It  shall  be  the  duty  of  the  derk  of  this 
court  when  the  certified  copy  of  the  record 
and  evidence  in  the  court  below,  and  the 
opinion  of  the  court  below,  shall  be  received 
by  htm,  to  make  tbe  proper  docket  entries  of 
such  appeal  In  a  book  to  be  provided  for  that 
purpose,  and  It  shall  be  his  duty  to  notify  the 
attorney  general  of  the  entry  of  such  ai^eal 
in  the  supreme  court 

Rule  V. 

All  bail  bonds  taken  by  any  Judge  or  Jus- 
tice of  tbe  peace  for  the  appearance  at  the 
next  session  of  the  court  of  general  sessions 
of  any  person  charged  with  tbe  violation  of 
the  provisions  of  section  7  of  artlde  6  of  the 
cmstltntlon  ot  this  stat^  sball  be  lodged  in 
41  A. 


the  c^ce  of  the  cl«-k  ot  the  peace  ot  tike 
county  where  the  offense  Is  charged  to  have 
bera  committed,  to  be  by  said  clerk  of  tbe 
peace  saf dy  and  securely  k^t 

Rule  YL 

Anrilcattons  for  aroeals  may  be  In  the  fol- 
lowing form: 

To  tlie  Court  of  General  Sessions  of  the 

State  of  Delaware  In  and  for  County  or 

to  ,  One  of  the  Judges  of  the  Court  of 

Oeneial  Sessions  of  tbe  State  of  Delaware  In 
and  for  Ciounty. 

The  petition  of  ,  of  •■   —  county  and 

state  ot  Delaware,  respectfully  represents: 

That  he  was  on  the  day  of  ,  A, 

D.  ,  in  the  court  of  general  sestions  of 

the  state  of  Delaware  In  and  for  county. 

adjudged  gunty  of  violating  the  provisions  of 
section  7,  article  6,  of  the  constitution  of  this 
state  '  ■  ■  '  (here  state  tbe  offense  for  wblcta 
be  was  convicted),  and  that  he  was  on  the 
same  day  sentenced  by  said  court  -■ 
(here  state  the  sentence). 

Your  petitioner  hereby  makes  application 
for  an  appeal  from  the  Judgment  of  said 
court,  and  prays  that  the  same  may  be  al- 
lowed. 

Allowed  this  day  of  » A.  D.  . 

 ,  Judge. 

Rule  yn. 

It  shall  be  the  duty  of  the  clerk  of  this 
court  Immediately  upon  the  determination  of 
any  cause  In  this  court,  to  transmit  to  the 
court  below  In  which  the  cause  was  tried,  un- 
der his  hand  and  the  seal  of  this  court,  a 
certified  copy  of  the  final  Judgment  of  the 
court,  and  of  any  additional  sentence  pro- 
nounced by  tbe  court 

Rule  Vm. 

The  f«m  of  tbe  appeal  buid  shall  be  as  fol- 
Iowa;  mutatis  mutandis: 

Know  all  men  by  these  presents: 

That  we,   ,  of  county  and 


state  of  Delaware,  are  held  and  firmly  bound 
unto  the  state  of  Delaware  In  the  sum 
of  ■-      dollars  lawful  sumey  ot  tlie  UnltBd 

Digitized  by  Google 


COURT 


States  of  Arnica  to  tw  paid  to  tbe  said  state 
ol  Delaware.  Its  certain  attorney  or  asslgne, 
to  vhlch  payment  well  and  tmly  to  be  made 
we  Jc^tly  and  Beverally  Und  onrselres,  onr 
and  eadi  of  onr  belrs,  executors  and  admln- 
iBtratora,  firmly  by  these  presents.  Sealed 

wltb  onr  seals  and  dated  this  day  of 

 ,  in  tbe  year  of  onr  Loid  <me  ttionsand 

 hundred  and  . 

Whereas  the  above  named  was  upon 

Information  tried  and  adjudged  gnllty 

hi  tbe  court  of  general  sessions  of  the  state 

of  Delaware,  In  and  for  county,  at  the 

—  term,  A.  D.  ,  thereof,  of  violating 

the  proTlslons  of  section  7  of  artlde  5  of  the 

constitution  of  this  state,  and  on  the   

of  ,  A-  D.  ,  was  sentenced  by  the 

court  to  (here  Insert  the  soitence  of  the 
court). 

And  whereas  the  said    has,  within 

the  space  of  three  calendar  months  next  aft- 
er s^d  sentence  was  pronounced,  appealed 
to  the  supreme  court;  now  therefore  tbe 
«HidItl<m  of  tbe  above  obligation  Is  such. 

that  If  tbe  above  bound  shall  iH-osecute 

bis  said  appeal  with  effect;  and  shall  pay 
lU  costs  In  the  cause,  and  otherwise  abide 
the  Judgment  of  said  supreme  court,  If  he 
fan  to  make  his  appeal  good,  then  t^e  above 
obligation  shall  be  void  and  of  no  effect,  oth- 
erwise shall  be  and  remain  In  full  torce  and 
▼Irtne. 

Signed*  sealed  and  dellvaed  In  the  pres- 
ence ot 

 [Seal.l 

  [Seal] 

Approved  Otfii  d^  ot  ,  A.  D. 


 ,  Judge. 

Copies  of  such  appeal  bonds  shall  be  deem- 
ed and  taken  to  be  duly  authenticated  when 
the  clerk  of  the  court  shall  certify  under 
Us  band  and  tbe  seal  of  the  court,  that  the 
same  Is  a  true  and  correct  copy  of  such 
appeal  bond. 

Bute  IX. 

The  focm  ot  complaint  may  be  as  follows: 
State  of  D^ware,  County,  ss.: 

Be  It  remembered  that  on  this  day 

of  f  ,  before  me  ,  one  of  the 

lodges  of  the  state  of  Delaware,  personally 
came  ,  of  the  county  aforesaid,  who  be- 
ing by  me  duly  according  to  law,  doth 

say,  that  be  has  good  grounds  to  believe  and 

does  believe,  that  on  or  about  the  day 

ot  ,  A.  D.  — — ,  at  county,  

of   county,  did  violate  the  provisions 

of  section  7  of  article  B  of  the  constitution 

of  this  state  by  (here  state  the  offense 

diarged.) 

Sworn  t»  and  subscribed  before  me  this 
 day  of      '  ,  A.  D.  . 

 ,  Judge. 

Note.— The  above  form  may  be  nsed  by 
Jastket  of  the  peace  upon  making  necessary 
diangML 


Rule  X 

The  form  pt  warrant  of  purest  may  be  «« 

follows: 

 Coun^,  SB.: 

The  State  of  Delaware^ 

To  the  Sheriff  ot  Any  Ccmstabte  of   ■ 

Oonnty^-Gzeeting: 

Whereas  of  county  bath  tqM» 

oath  (or  affirmation)  before  me,   ,  me 

of  the  Judges  itf  the  state  of  Delaware,  de- 
clared that  be  had  good  grounds  to  believe 

and  did  bdleve  that  of  county 

did  on  ot  abont  the  —      day  of  <  •  •  ,  A. 

D.  >  at  oonnty,  violate  the  provl- 

sIcHis  oi  section  7  of  article  6  ttf  the  con- 

stitutkm  of  this  state  by          (here  state 

the  offense  charged).  Ton  are  therefore  com- 
manded to  take  the  said    and  bring 

him  before  me  at  wherevw  he  may  be 

f onnd  In  the  state  of  Delaware*  forthwith,  to 
answer  said  charge. 

Witness  the  hand  of  the  said  judge  the 

 day  of  —  ■  ,  A.  D.  : 

 ,  Judge. 

Note.— The  above  form  may  be  used  by 
justices  of  the  peace,  apon  making  neceeaaiy 

changes. 

The  form  of  commitment  may  be  aa  fot 

lows: 
 County,  ss.: 

The  State  of  Delaware. 

To  the  Sheriff  or  Any  ConstaUe  of   

(bounty,  and  to  the  Ke^er  ot  the  Jafl  at 

 County. 

This  Is  to  command  you  the  said  ■■  ■  ■ 
forthwith  to  convey  and  deliver  into  the  ena> 
tody  of  the  keeper  of  tbe  jail  of  coun- 
ty the  body  of  ,  charged  befote  — 

one  of  the  judges  of  the  state  of  Delaware 
on  oath  (or  affirmation)  by  with  vio- 
lating the  provisions  of  section  7  article  S 
of  the  constitution  ot  this  state  by  (here 
state  the  offense  charged). 

And  you,  the  said  keeper  of  the  jail,  are 

hereby  required  to  receive  the  said   

Into  your  custody  in  said  Jail,  and  him  there 
safely  keep  until  he  be  thence  delivered 
due  course  of  law. 

Given  under  my  hand  this  — -  day  of 
 ,  A.  D.  . 

 ,  Judge. 

Note.— The  above  form  may  be  nsed  by 
justices  of  the  peace,  upon  making  necessary 
changes. 

The  form  of  ball  bond  may  be  as  follows: 

 County,  aa.: 

Tbe  State  of  Delawafb 

Be  It  remembered,  that   *  of   

county  In  the  state  of  Delaware  aforesaid, 

personally  appeared  before  me  ,  one  of 

the  judges  <rf  the  stete  ot  Delaware,  and  ac- 
knowledged to  owe  to  tbe  stete  of  Delaware 
the  sum  of  dollars,  to  be  levied  on  thdr 
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fooda  and  chattdi,  lands  and  tenements,  re- 
Bpectively,  for  Ae  use  of  tbe  said  state. 
Vpou  condition,-  tbat  If  the  above  bound 

 be  and  appear  before  tbe  next  oonrt  ot 

general  sessions  to  be  beld  at  for  tbe 

county  aforesaid,  then  to  .answer  such  mat- 
ters and  things  as  shall  be  objected  sgalnst 
him,  and  particularly  touching  a  charge  of 
rlolating  the  proTlsIons  of  section  7  of  article 
S  of  the  constitution  of  this  state,  said  to 

have  been  committed  by  the  said    in 

  county  on  or  about  the   day  of 

 ,  A.  D.  ,  and  shall  not  depart  the 

court  without  leare  thereof,  thrai  this  obliga- 


tion to  be  void,  otherwise  to  be  In  fun  f<HTe 
and  Tlrtuew 

 [SeaL] 

 [Seal] 

 [SeaL] 

Taken,  signed  and  acknowledged  before 

me.   ,  one  of  tba  Judges  ot  the  state 

of  Delawan^  tbe  —  ■    day  of  <,  A.  D. 

 ,  Judge. 

Note,— The  abore  form  may  be  used  by 
justices  ut  the  peace  upon  maUag  necessary 
changes. 
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WILDMAN  WILDUAN. 
(Sopmne  Court  of  Erron  of  OolUiecUciiL 
Jolr  %  1808.} 
JvNMBirT*— Caimis  »r  Action  Baiuikd— Sfui^ 
TINS  CiL'SB  or  Action. 
A  judgmect  Id  a  suit  to  restrnlu  the  ose, 
and  for  the  cancellatioQ,  of  certain  deeds,  on 
the  groand  that  the;  bad  not  been  executed  or 
deJivered.  is  a  bar  to  a  soft  between  the  same 
parties,  litigatiDg  in  the  same  riglit,  to  restrain 
the  use  of  the  same  de«ds.  and  to  cancel  them, 
on  the  ground  that  they  had  been  cunceled  as 
between  the  parties  before  bein^  recorded,  since 
s  canae  of  action  cannot  be  split. 
Hamerslef ,  J.,  disaenting. 

Appeal  from  niperlw  court,  Fairfield  coun- 
ty; UUton  A.  Sl»imire7i  Judge. 

Salt  by  Alexuider  Wlldman  against  Suan 
8.  'Vradnuui  for  an  Injunction  and  for  tbe  de> 
Urery  and  cancellation  of  coctaln  deeds. 
Judgment  for  d^endant.  and  plaintiff  ai^eale- 
Affirmed. 

Robert  E.  De  Forest,  Henry  a.  Pardy,  and 
James  B.  Walsh,  for  appellant.  Lewis  S. 
Stanton,  Lyman  D.  Brewster,  and  Samuel  A. 
DaTis,  for  appellee. 

ANDREWS.  C.  J.  Of  the  very  numerous 
assignments  of  error  presented  by  this  appeal, 
those  arising  upon  that  part  of  the  record 
which  pertains  to  the  third  defense  are  con- 
trolling of  the  whole  case.  The  trial  court. 
In  finding  the  Issue  made  by  the  denial  of  that 
defense.  In  favor  of  the  defendant,  decided, 
as  a  matter  of  fact,  that  the  same  cause  of 
action  as  Is  set  forth  In  this  complaint  had 
been  adjudicated  and  decided  between  the 
same  parties  In  tbe  former  actions  mentioned 
lo  said  defense;  and,  In  snstalning  the  defend- 
ant's demurrer  to  the  plalntlfT's  replication 
to  that  defense,  tbe  court  decided  the  same 
question,  In  the  same  way,  as  a  matter  of 
law.  If  the  latter  decision  Is  without  error, 
tben  there  Is  no  harmful  error  anywhere  In 
the  entire  record. 

"It  is  an  establfsbed  rule  In  the  administra- 
tion of  Justice  that  all  controTprsIes  between 
parties,  once  lltlpited  and  fully  and  Impar- 
tially determined,  shall  cease;  and  to  that  end 
DO  fact  Involred  In  such  Iltlsnted  controversy, 
riMwn  by  tbe  record  to  have  been  material  to 
41  A.— 1 


Its  determination,  and  to  have  been  put  In 
Issue  and  decided,  whether  the  proceeding 
was  at  law  or  in  equity,  shall  again  be  litigat- 
ed between  the  same  parties."  Munson  v. 
Munson,  30  Conn.  425,  433.  '  The  rule  of 
res  judicata  does  not  rest  wltoUy  ou  the  nar- 
row ground  of  a  technical  estoppel,  uor  on  tbe 
presumption  that  the  former  Judgment  was 
right  and  just,  but  on  tbe  broad  ground  of 
public  policy  that  requires  a  limit  to  litiga- 
tion,—a  curb  on  the  litlgtousness  of  the  obsti- 
nate litigant  Like  the  statute  of  limliations. 
it  Is  a  rule  of  rest.  As  expressed  by  Judge 
Pardee  In  Supples  v.  Cannon, 44  Conn.  424. 4-JSi 
'The  policy  of  the  law  Is  that.  If  a  claim  has 
once  been  passed  upon  by  a  court  of  competent 
Jurisdiction,  it  shall  not  be  thereafter  contro- 
verted between  the  same  parties,  and  ibis  lu 
the  interest  of  peace.'  "  Sargeut  v.  Steam- 
boat Co.,  65  Conn.  116,  126.  31  AU.  543,  547, 
Hamersley,  J.  "The  judgment  of  a  court  of 
concurrent  Jurisdiction  directly  upon  the  point 
Is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive 
between  the  same  parties,  upon  tlie  same  mat- 
ter, directly  in  question  lu  another  court." 
Duchess  of  Kingston's  Case,  2  Smith,  Lead. 
Cas.  *573.  Tbe  binding  force  of  the  rule 
stated  in  these  authorities  is  not  in  any  de- 
gree disputed  by  the  appellant.  He  admits  It. 
But  he  contends  that  this  case  tlws  not  come 
within  it  It  ts  dllficuU,  however,  to  recon- 
cile the  plaintiff's  claim  In  this  behalf  made  in 
this  court  with  his  claims  made  lu  the  court 
below.  We  learn  from  tbe  finding  of  facts 
that  "tbe  plaintiff  offered  In  evidence  the  en- 
tire record,  pleadings,  finding  of  facts,  and 
flies  of  the  Judgment  In  two  previous  trials  be- 
tween'the  same  parties,  claiming  the  same 
as  conclusive  upon  the  parties  in  regard  to  the 
facts  In  this  suit,  and  offered  the  same  to 
prove  the  allegations  of  the  complaint";  and 
that  he  "offered  no  other  evidence  than  said 
record,  pleadings,  findings,  and  Judgments  in 
proof  of  the  allegations  of  his  complaint,  and 
thereupon  rested  bis  case."  Claiming,  as  he 
did,  that  the  record  In  the  former  case  was 
conclusive  upon  tbe  parties  In  this  case,  be 
thereby  claimed  (for  otherwise  the  record 
would  not  have  had  that  effect)  that  the  sant* 
point  was  directly  In  Issue  In  this  case  wMcb 
was  directly  passed  npon  In  the  former  case. 
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DtudiMS  of  Kingston's  Cue,  supn.  Tbe  ap 
idlcatitm  for  an  luJunctioD  against  nsing  the 
deeds  wsa  a.part  of  that  suit  and  nothing  else. 

Every  actfon  la  brought  In  order  to  obtain 
some  particular  result,  which  la  termed  the 
"remedy."  This  final  result  la  not  tbe  "cause 
orthe  actlotf 'i  tt  Is  rather  the  "object  of  the 
action."  Everj  judicial  action  has  in  It  cer- 
tain necessary  dements,— «  primary  right  be> 
longing  to  the  plaintUT,  and  a  corresponding 
primary  Auxj  derolTlng  upon  the  defendant; 
a_  delict  or  wrong  done  by  the  defendant, 
which  consisted  In  a  breach  of  such  primary 
right  and  duty;  a  remedial  right  In  favor  of 
the.pialntlfC  and  a  remedial  duty  resting  on 
the  defendant  springing  out  of  tbla  delict; 
and,  flnalty,  the  remedy  or  relief  itself.  Kr- 
ery-^  action,  however  simple,  must  contain 
these  essentnil  elements,  and,  however,  com- 
plicated, it  liiis  DO  more.  Of  these  elements 
the.primary  right  and  duty,  and  the  delict  or 
wrong,  coDRtltuto  the  cause  of  action.  They 
are.  tbe  legal  cause  or  foundation  whence  the 
cause  of  action  spvtagt.  Fom.  Hem.  1  453. 
^tdted  In  brief,  a  cause  of  action  may  t>e  said 
to  consist  of  a  right  belonging  to  the  plain- 
tiff, and  some  wrongful  act  or  omission  done 
by  the  defendant,  by  which  that  right  has 
been  violated.  Veeder  v.  Baker.  83  N.  Y.  1S6, 
im;  Yale  Law  J.  March,  1898,  p.  246,  Pren- 
tice, 3.1  Pbll.  Code  PI.  I  31. 

An  iBspectlon  of  the  record  In  this  action, 
and  a  comparison  of  Its  averments  with  the 
record  in  the  former  one,  show  that  this  ac- 
tion is  between  the  same  parties  as  was  the 
former  one,  and  that  In  each  action  the  par- 
ties are  litigating  in  the  same  right,  the  plain- 
tiff as  tbe  owner  of  certain  lands,— the  same 
In  the  former  action  as  in  this  one,— and  the 
defendant  In  her  Individual  right;  that  the 
deeds  which  It  is  sought  to  set  aside  In  this 
action  are  the  very  same  deeds  which  It  was 
sought  to  set  aside  in  the  former  one;  that 
the. sole  delict  or  wrongful  act  of  which  the 
plaintiff  complained  lu  the  former  suit,  and 
the. main  delict  of  which  he  now  complains, 
1.  e.  the  putting  of  the  said  deeds  on  record, 
Is  the  same  iu  this  action  as  In  the  former  one; 
and  that  the  malu  part  of  the  relief  claimed, 
1.  e.  that  the  said  deeds  be  delivered  up  to  be 
canceled.  Is  the  same  In  this  action  as  In  that. 

In  each  of  the  actions  we  are  comparing  the 
plaintiff  deolaies  :is  the  owner  of  certain  land. 
The  primary  ripht  of  ownership  of  land  In- 
cludes In  It  certain  special  rights,  as  the  right 
to  use  the  land  In  any  manner  permitted  by 
law,  and  to  liave  the  unmolested  occupation 
of  It.  as  well  as  to  have  an  unmolested  title 
to  It.  And  these  primary  rights  belonging  to 
the  plaintiff  impose  tbe  correlative  primary 
duty  on  the  part  of  all  mankind  to  forbear 
from  molestiug  him  In  such  use,  occupation, 
ortitie.  In  each  of  these  actions  the  defendant 
Is  charged  with  putting  certain  deeds  on  the 
town,  record  In  the  town  where  the  land  lies; 
and  II  U  In  eaL'h  case  the  same  deeds  and  the 
same,  act  of  putting  them  upon  the  record  thai 
Is  b&arged.   It  is  this  act  of  putting  these 


deeds  upon  tbe  record  wUdi  is  compUiIned  of 
In  each  action  as  Tlolatliiff  the  plaintiff's  pri- 
mary right  to  hare  an  niunolested  title  to  his 
lands.  In  both  actlona  It  la  the  same  ^liiiary 
right  belonging  to  tbe  plaintiff  whldi  la  arer- 
red,  and  one  and  tbe  same  act  done  by  the 
defendant  by  which  that  primary  right  (s 
said  to  be  violated.  Going  back  to  the  def- 
inition of  a  cause  of  action  given  a  little 
above,  we  are  not  able  to  see  why  "the  legal 
cause  or  foundation  whence  the  canae  of  ac- 
tion springs"  is  not  tbe  same  In  the  former 
action  as  in  this  one. 

It  Is  true  that  the  relief  claimed  Is  not  a 
part  of  tbe  cause  of  the  action.  But  the 
relief  claimed  may  serve  to  determine  what 
tbe  cause  of  action  Is.  The  cause  of  action 
la  the  existence  of  that  state  of  facta,  or  the 
existence  of  a  state  of  facta,  whidi  entitles 
the  plaintiff  to  the  relief  claimed.  The 
plaintiff  sued  as  tbe  owner  of  certain  lands. 
Such  ownership  dothed  him  with  the  pri- 
mary right  to  have  an  onclonded  title  to 
those  lands.  The  relief  claimed  was  that 
deeds  of  those  lands  which  the  defendant 
has  put  on  the  town  record  be  delivered  up 
to  be  canceled.  He  would  not  "be  entitled  to 
that  relief  unless  be  had  such  a  title  to  tbe 
lands  described  In  them  that  the  act  of  the 
defendant  In  putting  those  deeds  on  the  town 
record  violated  his  primary  right  to  have 
such  an  unclouded  title  thereto.  And  this  he 
must,  of  course,  set  out  in  the  complaint. 
It  was  a  part  of  his  case.  Without  it.  he 
would  have  no  right  to  the  remedy,  and  the 
complaint  would  show  no  cause  of  action. 
If  the  deeds  which  the  defendant  had  re- 
corded were  valid,  at  the  time  they  were  so 
put  upon  the  records,  then  the  plaintiff  did 
not  have  such  a  title.  It  was  essential,  there- 
fore, that  In  the  complaint  these  deeds  be 
averred  to  be  Invalid  at  the  time  of  such 
!  putting  them  upon  the  records;  because  that 
'  is  tbe  time  at  which,  if  ever,  the  act  of  the 
defendant  In  recording  them  did  Injury  to 
'  the  plaintiff,  and  otherwise  tbe  complaint 
would  not  show  a  sufficient  cause  of  action. 
In  his  complaint  In  tbe  former  action  the 
plaintiff  negatived  the  validity  of  these 
deeds,  by  alleging  that  they  had  never  been 
executed  or  delivered  by  him.  If  this  al- 
legation was  true,  then  the  plaintiff  was  en- 
titled to  the  relief  claimed,  for  the  reason 
that  the  deeds  were  Invalid  when  recorded. 
In  his  complaint  In  the  present  action  he 
negatives  tbe  validity  of  the  deeds  by  alleg- 
ing that  they  had,  as  between  the  parties, 
before  they  were  recorded,  been  canceled. 
If  this  allegation  was  true,  then  the  plaintiff 
was  entitled  to  the  relief  claimed,  for  the 
same  reason;  that  Is.  that  the  deeds  were 
Invalid  at  the  time  of  the  recording.  It  Is 
the  invalidity  of  the  deeds  at  that  time,  from 
whatever  cause  arising,  that  Is  the  essential 
element  of  tbe  plaintiffs  cause  of  action. 
The  cause  which  produces  tlie  invalidity  la 
only  an  evidential  circnmatance;  it  la  not  an 
element,  certainly  not  an  essential  element. 
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In  the  eauM  of  action.  The  luTalldity  of  the 
deeds  at  tbe  time  of  the  recording  being  the 
■ame  In  each  comfdalnt.  It  la  the  same  cauas 
•    of  actSui  In  both. 

The  cause  of  an  action  Is  the  existence  of 
a  state  of  facts  which  entitled  the  plaintiff 
to  tbe  relief  claimed.  Any  state  of  (acts 
which  entitles  the  plalntlfT  to  that  relief 
tbows  a  cause  of  action.  Socb  a  state  of 
&cta  may  be,  and  usually  Is,  made  up  of 
wreral  Ingredients.  It  Is  easy  to  perceive 
tbat  there  might  be  more  than  one  statement 
of  facts  containing  some  one  or  more  dlflfer- 
oit  Ingredients,  each  showing  the  same  right 
to  recoTer  with  the  facts  of  each  existing  at 
(be  same  time.  And,  although  the  Ingredl- 
«its  In  sncb  statements  might  differ,  If  each 
showed  that  the  plaintiff  was  the  owner  of 
tbe  same  tight,  that  tbe  defendant  bad  com- 
mitted the  same  violation  of  that  right,  and 
tbat  tbe  plaintiff  was  entitled  to  the  same 
relief,  they  would  each  show  the  same  cause 
of  action,  and  not  a  different  one.  Such,  we 
tUnk,  It  this  casfc  "If  the  facts  alleged 
show  one  primary  right  of  the  plaintiff,  and 
one  wrong  done  by  the  defendant,  which  In- 
volves tbat  right,  the  plaintiff  has  stated  but 
fl  single  cause  of  action.  •  •  *  In  applying 
this  test,  however,  It  must  be  observed  tbat 
the  single  primary  right,  and  the  single 
wrong,  wblcb,  talcen  together,  constitute 
tbe  one  caoae  of  action,  may  each  be  very 
complicated.  For  example,  tbe  primary 
r^hts  of  ownership  include  not  only  the 
particular  subordinate  right  to  use  the  thing 
owned  In  any  manner  permitted  by  the  law, 
hut  alao  similar  rights  to  the  forbearance  on 
the  part  of  all  mankind  to  molest  tbe  pro- 
prietor In  such  use.  The  facts  which  consti- 
tute tbe  delict  complained  of  may  embrace 
not  only  the  wrongful  obtaining,  and  keep- 
ing possession.  In  such  a  case  as  the  one 
last  supposed,  but  also  tbe  procuring  and 
holding  deeds  of  conveyance,  or  other  muni- 
ments of  title,  by  which  such  possession 
Is  made  possible  and  to  appear  rightful. 
These  m^gestlons  are  necessary  to  guard 
Against  the  mistake  of  supposing  tbat  a  dls- 
tloct  cause  of  action  will  arise  from  each 
special  subordinate  right  included  In  the  gen- 
eral primary  right  held  by  tbe  plaintiff,  or 
from  each  particular  act  of  wrong  which,  in 
connection  with  others,  may  make  up  the 
oompoelte,  but  single,  delict  complained  of." 
Pom.  Rem.  I  455> 

The  Inspection  of  the  record  also  discloses 
that  the  different  causes  by  wblcb  tbe  In- 
validity of  the  deeds  Is  shown  were  both 
known  to  the  plaintiff  before  he  brought  tbe 
former  suit,  and  that,  by  proper  care,  both 
might  liave  been  shown  on  the  former  trial. 
A  single  cause  of  action  cannot  t>e  spilt  in 
twa  If  the  plaintiff's  complaint  In  the 
former  action  was  so  framed  tbat  be  could 
not  avail  himself  of  all  the  evidence  which 
be  bad  to  prove  his  right  to  recover,  and  so 
suffered  defeat.  It  may  be  his  misfortune. 
Be  solvit  an  amendment  to  enlarge  tbe 


Issue,  but  at  so  late  a  stage  of  the  trial  tbat 
tbe  judge  for  tbat  reason  disallowed  the  mo- 
tion. By  that  judgment  tbe  plaintiff  Is 
bound.  His  cauae  of  action  has  been  ad- 
judicated. He  cannot  now  have  another 
trial,  to  enable  him  to  use  such  other  evi- 
dence to  obtain  tbe  same  remedy.  Cromwell 
V.  Sac  Co..  94  U.  8.  351;  Burritt  v.  Belfy. 
47  Conn.  823.  "The  policy  of  the  law  is 
that.  If  a  claim  has  once  beoi  passed  upon 
by  a  court  of  competent  jurisdiction.  It  shall 
not  th««after  be  controverted  between  tbe 
same  parties,  and  this  in  the  Interest  of 
peace."  "There  must  be  a  limit  to  litigation; 
a  curb  on  tbe  Utlglousness  of  obstinate  liti- 
gants." Sargent  v.  Steamboat  Co.,  supra, 
Hamersley,  J.  There  is  no  error.  The  otber 
judges  concur,  except  HAMKR8T.BY,  vbo 
dissents. 

HAMERSLEY,  J.  (dlfsentlnB).  Tbe  only  la- 
sue  raised  by  the  pleading!  and  tried  by  the 
court  In  tbe  first  case  was,  did  tbe  idalntlfl 
execute  and  deliver  the  deeds?  He  asked  to 
have  them  d^vered  up  In  conrt  for  cancella- 
tlon,  solely  on  tbe  ground  tbat  tbey  were  not 
his  deeds.  Upon  this  issue  evidence  was  re> 
ceived  tending  to  support,  and,  as  the  court 
found,  proving,  a  state  of  facts  which  entitled 
tbe  plaintiff  to  an  Injunction  against  a  plain 
abuse  of  trust  In  the  use  of  th^  property  de* 
scribed  In  tbe  deeds.  Tbe  plaintiff  claimed 
that,  because  of  this  state  of  facts,  the  giving 
of  tbe  deeds  to  the  defaidant  was  not  a  legal 
delivery  with  Intent  to  pass  tbe  title.  The 
court  overruled  the  dalm,  and  rendered  judg- 
ment for  the  defendant  It  thus  appears  by 
tbe  record  tbat  the  facts  found  by  the  court, 
which  support  an  action  founded  on  a  breach 
of  trust,  were  held  not  relevant  to  the  Issue 
in  the  former  action  founded  on  possession  of 
void  deeds.  The  present  action  Is  based  upon 
the  breach  of  trust,  and  asks  an  Injunction 
against  a  further  breach,  and  tbe  court  below 
holds  that  this  is  tbe  same  cauae  of  action  ad- 
judicated In  tbe  former  suit 

In  the  first  action  tbe  plain  tiff's  right  was 
to  liave  void  deeds  In  the  posseaslon  of  an- 
other canceled.  Thia  right  the  law  gives  him. 
Irrespective  of  any  use  tbat  may  be  made  of 
them.  Tbe  law  Imposed  upon  the  defendant 
a  duty  to  surrender  the  deeds,  however  Inno- 
cent her  possession  might  be.  The  delict  or 
wrong  was  a  neglect  to  surrender  the  deeds. 
Tbe  remedy  In  such  case  Is  a  compulsory  sur- 
render In  court  for  cancellation.  In  the  sec- 
ond action  tbe  plaintiff's  rl^t  is  to  have  a 
trust,  which  had  attached  to  a  valid  ^nvey- 
once  of  laud,  enforced.  The  law  imposed  up- 
on the  defendant  the  duty  of  faithful  per- 
formance of  that  trust  The  delict  or  wrong 
was  a  violation  of  the  trust  by  mortgaging 
the  trust  property  and  appropriating  the  pro* 
ceeds  to  her  own  use.  The  remedy  In  such 
case  Is  an  enforced  reconveyance  of  the  prop- 
erty or  an  injunction  against  the  further 
abuse  of  the  trust  The  latter  remedy  fei 
sought  in  this  suit   I  fall  to  sae  how  two 
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eanset  of  action  cftn  be  Uie  nine  when.  In 
each,  the  right  of  the  plaintiff,  the  duty  of 
the  defendant,  the  delict  charged,  and  the 
remedy  soaght  are  all  different  It  Is  sug- 
gested  that  Identity  consist!  In  the  primary 
right  of  a  landowner  to  hare  an  unclouded 
title.  If  we  go  back  to  such  broad  primary 
right  as  the  operative  test  of  the  scope  of  a 
judgment,  we  lose  our  hold  on  the  certainty 
which  Is  essential  to  a  judgment,  but  by  tiiiat 
test  the  causes  of  action  are  not  the  same. 
In  the  present  case  the  plaintiff  seeks  some- 
thing  rery  different  from  the  enforcement  of 
his  primary  right  to  an  unclouded  title.  He 
seeks  to  compel  toe  holder  of  a  legal  title  to 
execute  a  trust.  These  deeds  were  drawn  In 
1884.  The  plaintiff's  cause  of  action  set  up  In 
the  first  case  was  complete  upon  the  de- 
fendant's possession  of  the  deeds.  (The  al- 
legation that  they  had  been  placed  on  record 
was  mere  matter  of  aggraTatlon,  which  could 
not  alter  nor  enlarge  the  cause  of  action  al- 
leged.) Had  the  plaintiff  brought  his  first 
action  In  1684,  and  the  same  judgment  been 
rendered  against  him,  would  it  for  a  moment 
be  claimed  that  he  could  not  now  maintain 
hto  present  action  to  enforce  the  execution 
of  a  trust  under  deeds  then  adjudged  to  be 
valid?  Certainly,  In  such  case,  the  two 
causes  of  action  must  be  entirely  distinct 
How  does  the  lapse  of  time  affect  the  nature 
et  the  cause  of  action?  During  the  Interven- 
ing years  a  new  and  different  cause  of  action 
has  accrued.  Why  should  not  the  plalntia 
try— First  the  cause  of  action  that  has  exist- 
ed since  1884,  ana,  second,  the  different  cause 
of  action  that  has  Intervened?  It  Is  said  he 
pannot  spilt  a  cause  of  action.  True,  the  rule 
against  this  Is  strict  and  salutary.  But  it 
does  not  mean  that  he  must  join  different 
causes  of  action,  even  when  arising  from  the 
same  transaction.  The  plaintiff  might  have 
Joined  the  cause  of  action  In  thia  suit  with  the 
one  stated  in  the  ftamer  suit,  but  he  could 
not  have  stated  them  as  one  cause  of  action. 
The  allegation  that  he  nerer  executed  or  de- 
livered the  deeds  is  essential  to  his  cause  of 
action  In  the  first  suit  &nd  the  allegation  that 
be  did  eucote  and  driver  the  deeds  is  essen- 
tial In  the  second;  but  these  allegations  are 
contradictory  and  repugnant  and  cannot  both 
be  alleged  as  facts  supporting  a  single  cause 
of  action.  The  plaintiff  could  not  on  the 
former  suit  have  tried  the  breach  of  trust 
now  alleged,  without  stating  It  as  a  distinct 
cause  of  action.  This  he  was  not  bound  to  do. 

It  appears  upon  record  that  the  Jndge  who 
txled  the  first  ease  was  of  opinion  that  the 
plaintiff  was  entitled  to  recover  hi  an  action 
Hke  the  one  now  before  us,  snd  he  rendered 
judgment  against  him  because  the  facts  po- 
teat  to  support  this  action  were  not  relevant 
to  the  one  then  on  trIaL  And  it  is  now  held 
that  having  proved  those  facts  in  the  former 
action,  where  the  court  said  they  were  not 
relevant  the  plaintiff  cannot  prove  them  in 
this  aclion.  A  record  disposing,  so  far  aa 
the  opinion  of  the  judge  goes,  the  right  of  the 


plaintiff  to  the  remedy  now  sought,  la  made, 
and  aK>arently  for  that  very  reason,  a  bar  to 
bis  asserting  that  right  It  sometimes  hap- 
pens that  a  litigant's  cause  is  so  mismanaged 
that  a  court  finds  It  Impossible  to  discover  a 
remedy.  The  plaintiff's  cause  may  have  been 
mismanaged,  but  he  ought  not  to  suffer  unless 
the  necessity  is  clear.  For  the  reasons  giveai, 
I  think  no  necessity  exists;  that  the  supwkir 
court  erred  in  sustaining  the  third  defenw; 
and  that  a  new  trial  shoold  be  granted. 


FULLER  et  ox.  v.  METROPOLITAN  LIFBI 
INS.  CO.  OF  NEW  YORK. 
(Supreme  Court  of  Errors  of  Connectlcnt 
July  2S,  1898.) 

HoTOAL  LiFB  Ih»iiuxcb  —  Rbsbrvb  Dividskv 
Plan— CossTRCorios  ow  Folict—Cohputatiuk 
or  UiviDiiXDs — Waqbr  Policies— Expert  Evi' 

DENCK— PhOVIMCB  OF  COURT, 

1.  It  was  stipulated  in  a  term  life  and  endow- 
ment  policy,  Issaed  by  a  motoal  iusarance  com- 
pany on  the  reserve  diridend  plan,  that  the 
dividend  surplus  in  which  all  policies  issued  in 
any  one  year  should  be  entitlea  to  share  should 
be  apportioned  and  paid  to  the  BUrviving  and 
persistent  policy  holders  at  the  end  of  10  years, 
and  not  until  then;  and  also  that  the  right  to 
an  equitable  surrender  value  durins  the  divi- 
dend period  was  waived  by  insured,  who  agreed 
that  in  case  of  a  lapse  it  should  be  apportion- 
ed among  the  surviving  and  persistmt  policy 
holders.  A  book  Issued  by  the  company  m  ad- 
vertising and  explaining  such  policies  stated 
that  the  companr  guaranties  "an  equitable 
share  In  the  snrplas  and  eaminn,"  to  be  divid- 
ed "by  way  of  a  cash  dividend  at  the  end  ot 
each  year  ;  that  the  reserve  polity  holders 
forming  a  class,  stipulate  among  tnemselvee 
that  all  dividends  allowed  on  the&  polictes  for 
10  years  shall  be  invested  by  the  company,  and 
divided  at  the  close  ot  that  period  among  living 
members;  that,  if  "any  member  fails  to  lieeir 
his  policy  in  force  for  .the  10  years,  he  shall 
forfeit  his  reserve  for  the  benefit  of  his  classr 
which  sum  shall  be  kept  at  interest  by  the  com- 

fiany,  and  divided  in  like  manner";  snd  that 
t  follows  that  "the  dividend  to  the  existing 
members  at  the  close  of  the  class  mast  be  con- 
siderably larger  than  the  dividend  accnmolatlng^ 
In  the  ordinary  way."  The  reserve  dividend 
fund  was  spoken  of  as  "profits"  and  "surplus." 
HeM,  that  the  policies  of  each  year  consdtuted 
a  class,  and  that  the  premiums  paid  during  the 
10  years  should  be  improved  at  compound  inter- 
est, and  applied  to  the  payment  of  costs  of  In- 
surance and  expenses  of  management,  and  at 
the  end  of  10  vears  the  surplus,  if  any,  after 
providing  for  the  future  cost  of  insurance  od 
continuing  policies  In  the  class,  should  be  ap- 
portioned by  way  of  cosh  dividends  to  the  poli- 
cies then  In  force.  Hence  the  company  was  not 
bound  to  credit  annually  the  usual  dividends 
and  the  total  reserves  on  lapsed  policies,  and 
keep  such  sum  at  Interest,  and  not  resort  to  it 
for  losses,  death  claims,  or  expenses,  and  di- 
vide it  with  accumuiatioofl.  at  the  end  of  the 
reserre  dividend  period  among  the  class  sur- 
vivors. 

2.  A  mutual  Insurance  -  company  may,  as 
against  policy  holders,  change  its  methods  of 
entries  and  computatiou  of  dividends  at  any 
time,  provided  the  change  relates  merely  to  the 
mode  of  bookkeeping. 

3.  A  policy  of  life  insurance  providing  that 
on  each  lapse  a  sum  equal  In  amount  to  the 
reserve  value  of  the  policy  lapsing  should  be- 
come a  liability  of  the  comnany,  woich  it  must 
pay  to  the  surviving  policy  holders,  creates  a 
pool  <xt  definite  sums,  oC  wnkh  tiie  con^any  |» 


Digitized  by 


Google 


Oono.) 


FULLBB  t:  UBTROPOLITAN  UFS)  INS.  00. 


i 


ittkebolder,  aoder  an  acreement  to  divide  th« 
■oms  amoDg  the  wlnaers,  who  are  to  be  deter- 
■nioed  hs  the  chaoces  of  life,  and  hence  the 
poIicT  Is  Tofd.  as  being  a  gamblins  contract 

4.  TestimoiiT  of  experts  in  insurance  mat- 
ters as  to  their  anderstanding  of  s  contract  ot 
tuorance  and  a  Iraob  coutainlug  the  companj's 
adrertlsement  and  explanation  of  the  contract 
li  inadmlaaible,  the  constraction  of  writings  be- 
tag  toe  the  court. 

Andrews.  C  J.,  and  Baldwin,  J.,  dissenting. 

Appeal  from  superior  court,  New  Haven 
county;  MIltoD  A.  Shumway,  Judge^ 

Suit  by  Austin  B.  Fuller  and  wife  against 
the  Metropolitan  Life  Insurance  Company  of 
New  York  for  a  cancellation  of  certain  re- 
ceipts given  to  the  defendant,  for  an  account- 
ing, and  for  damages.  Facta  found  by  the 
court,  and  judgment  rendered  for  the  defend- 
ant, and  appeal  by  the  plaintlffB  for  alleged 
errors  in  the  rulings  ot  the  court  Error  and 
judgment  set  aside. 

The  complaint  contains  41  counts.  Btecb 
count  sets  up  a  different  policy  of  Insurance, 
but  they  are  all  alike  In  other  respects.  The 
first  count  is  as  follows: 

"U)  On  October  26,  1872,  the  defendant  Is- 
sued to  John  S.  Follansbee,  of  Bridgeport, 
Connecticut,  a  policy  of  insurance  under  the 
seal  of  the  defendant,  on  his  life,  for  the  ben- 
^t  of  his  wife,  Eunice  B.  Fc^nsbee,  for  a 
•am  of  money  exceeding  one  tbousand  dol- 
Isrs. 

"(2)  The  plaintiffs  are  onaUe  to  state  tba 
amount  of  said  policy,  or  to  annex  a  copy  of 
the  same  to  this  count,  because,  as  is  here- 
after stated,  said  policy  has  l>een  delivered  to 
the  defoMlant.  and  is  now  in  its  possession. 

"(3)  Said  p<dlcr  of  tnsnranoe  was  duly  sign- 
ed. execDted  by  the  proper  officers  of  the  de- 
fendant, and  was  In  all  respects  a  valid  and 
blDding  contract  between  the  defendant  and 
said  Jolin  8.  Follansbee  and  Eunice  B.  Fol- 
lansbee. 

"(4)  Among  other  promises  and  agreements 
contained  In  said  policy,  there  was  tbe  follow- 
ing agrement,  to  wit:  This  policy  is  Issued 
and  accepted  by  the  assured  upon  tbe  follow- 
ing express  conditions  and  agreements:  At 
the  request  of  the  assured  this  policy  is  Issued 
upon  tbe  reserve  dividend  plan;  and  the  said 
company  agrees  that,  should  the  premiums 
be  paid  as  herein  stipulated  for  ten  full  years 
from  the  date  hereof,  and  that  should  the  life 
bisnred  snrrlTe  said  period  of  ten  full  years, 
ssid  company  will  pay  to  the  designee  of  this 
poller  at  tbe  expiration  of  said  period  of  ten 
years  Its  equitable  proportion  of  the  reserve 
dividend  fund  in  cash,  and  the  same  to  be 
receipted  for  to  said  company.' 

"15)  Said  reserve  dividend  plan,  referred  to 
tn  the  preceding  paragraph,  is  set  forth  and 
expressed  on  pages  ten  and  eleven  of  a  cer- 
tain book  entitled  'Key  to  Reserve  Dividend 
Plan,'  which  book  is  hereto  annexed,  and 
marked  'Exhibit  A.'  Said  reserve  dividend 
plan,  as  therein  stated,  was  originated  by  one 
William  P.  Stewart,  who  was  the  sometime 
defendant's  actuary  prior  to  the  Issuing  of 


any  of  the  policies  stated  In  this  complaint 
and  in  the  form  as  stated  on  pages  ten  and 
eleven  of  this  book  had  been  adopted  by  the 
defendant  prior  to  the  Issue  of  any  of  such 
polldes,  which  plan,  as  expressed  by  said 
Stewart,  and  adopted  by  the  defendant  was 
as  follows:  'All  who  take  policies  of  any  de- 
nomination or  character  within  the  year  form 
a  class,  which  Is  treated  by  the  company  as 
a  distinct  body  for  ten  years.  Every  year 
forms  a  separate  class,  and  all  are  known  by 
the  year  in  which  they  tennlnate;  as  the  class 
of  1880,  1881,  etc.  Policies  issued  In  this 
way.  like  all  other  policies,  are  paid  out  of 
the  general  fund  of  the  company  when  be* 
coming  a  claim  by  death  or  limitation,  and 
not,  as  sometimes  supposed,  out  of  the  class 
fund.  The  company,  In  issuing  any  policy, 
guaranty  two  things:  tbe  amount  Insured, 
according  to  its  terms,  and  an  equitable  share 
in  all  the  atu^lus  and  earnings.  The  amoimt 
Insured  they  pay  after  it  becomes  a  claim. 
The  surplus  they  divide  by  way  of  a  cash  div- 
idend at  the  end  of  every  year.  The  re- 
serve policies,  however,  In  forming  a  class, 
stipulate  among  themselves  that  all  the  divi- 
dends allowed  upon  their  policies  for  ten 
years  shall  be  retained  by  the  company.  In- 
vested at  the  average  rate  of  interest  obtained 
upon  their  investments,  and  finally  divided  at 
the  close  of  the  ten  years  among  tbe  living 
members  only.  It  Is  further  stipulated  tliat 
in  case  any  member  falls  to  keep  his  policy 
In  force  for  ten  years,  he  shall  forfeit  his  re- 
serve for  the  benefit  of  his  class,  which  sum 
shall  be  kept  at  interest  by  the  company,  and 
divided  In  like  manner.  It  f<dIows,  then, 
that  for  every  class  formed  a  fund  will  accu- 
mulate from  five  sources,  as  follows:  First 
from  the  ordinary  'dividends  as  allowed  by 
the  company,  accumulated  upon  existing  pol- 
icies; second,  from  the  accumulated  dividends 
bequeatlied  to  the  class  by  dying  members; 
third,  from  tbe  accumulated  dividends  for- 
feited to  the  class  by  retiring  members; 
fourth,  from  the  reserve  of  all  policies  U^islng 
before  the  (dose  of  the  class;  flftli,  from  the 
addition  of  compound  interest.  It  follows, 
then,  that  the  existing  members  at  tbe  close 
of  the  class  will  get,  besides  receiving  all  tbe 
ordinary  dividends  earned  by  their  policies, 
more  or  less  from  all  the  last  four  sources.  It 
is  plain,  therefore,  that  the  dividend  to  tbe 
existing  member  at  the  close  of  the  class  must 
be  considerably  larger  than  the  dividend  ac- 
cumulating in  the  ordinary  way.  Snbsten- 
tlally  what  may  be  expected  in  reason,  tbie 
work  Is  designed  to  show.  It  will  be  well  to 
remember  that  policies  lapsing  in  one  class 
do  not  benefit  any  other;  that  the  expenses 
and  death  claims  are  paid  out  of  the  general 
fond  of  the  company,  and  not  charged  to  the 
class  fund;  that  the  lapses  among  ordinary 
policies  benefit  all  policies  alike;  a  partial 
Indemnity  to  the  reserve  class  for  their  greater 
vitality;  that  each  class  secures  the  Invest- 
ment of  Its  funds  at  the  best  rate  of  interest 
available  with  safety,  without  any  charge  for 
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tDrectlag  It,  as  the  expenses  of  the  company 
are  borae  In  an  eqnttable  manner  by  the  pol- 
icy liolclen  hi  general;  that  the  dlTldend  at 
the  close  of  the  dass  Is  paid  In  cash,  and  no 
reversionary  additions  allowed;  that  at  the 
close  of  one  class,  unless  the  policy  holder 
signifies  his  desire  to  enter  the  new  class 
then  forming,  he  will  become  as  one  of  the 
ordinary  members  of  the  company,  recelvli^ 
the  dividend  at  end  of  every  year,  and  a  sur- 
render value  In  case  of  lapse.' 

"(5%)  Between  1869  and  1872  the  forcing 
plan  became  well  known  to  the  public  as  the 
reserve  dividend  plan  of  Insurance,  and  was 
known  to  the  public  by  the  name  of  the  re- 
serve dividend  plan.  In  August,  1872,  the 
defendant,  under  Its  corporate  seal,  agreed 
wltb  William  P.  Stewart  that  the  defendant 
would  use  the  plan  for  five  ensuing  years, 
and  at  once  thereafter  the  defendant  adopted 
and  need  It,  and  announced  It  to  the  public  as 
one  of  the  distinctive  plans  of  defendant,  own- 
ed and  used  by  It  alona  In  September,  1872, 
defnidant,  by  writing  under  its  corporate 
seal,  appointed  Joslah  N.  Bacon,  of  New  Ha- 
ven, Its  general  agent  to  canvass  and  pro- 
cure applications  for  Insurance  of  the  lives  of 
Individuals,  and  to  appoint  and  educate  sub- 
agents;  and  In  September,  1872,  the  defend- 
ant. In  writing,  under  its  corporate  seal,  ap- 
pointed Sherwood  Sterling  Its  general  agent 
to  canvass  and  procure  applications  for  Insur- 
ance on  lives  of  Individuals,  and  to  appoint 
and  educate  subagents.  Thereafter,  and  In 
September,  1872,  the  defendant  by  John  B. 
Hegeman,  vice  president  of  defendant,  and 
William  P.  Stewart,  actuary  of  defendant,  de> 
Ilvered  to  Joslah  X.  Bacon,  and  also  delivered 
to  Sherwood  Sterling,  copies  of  the  said  book 
entitled  'Key  to  Reserve  Dividend  Plan,'  and 
verbaUy  Instructed  each  of  them  to  obtain  In- 
surance npon  that  plan,  and  to  use  those  books 
to  explain  the  said  ^an  to  applicants  for  In- 
surance. Pursuant  to  these  Instructions,  said 
Joelah  N.  Bacon  and  said  Sherwood  Sterling 
represented  and  explained  to  each  of  the  per- 
sons mentioned  In  the  complaint  that  the  re- 
serve dividend  plan  was  the  plan  as  stated  In 
the  fifth  paragraph  of  the  complaint,  and 
exhibited  to  them  copies  of  the  said  'Key  to 
the  Reserve  Dividend  Plan,'  and  read  to  such 
persons  pages  ten  and  eleven  of  said  book, 
and  declared  to  such  persons  that  the  book 
described  the  reserve  dividend  plan  practiced 
by  the  defendant  Whereupon  the  persons 
mentioned  In  the  complaint  upon  the  faith  of 
the  book  80  exhibited  to  them,  and  the  dec- 
tarations  of  Bacon  and  Sterling  that  it  rep- 
resented the  reserve  dividend  plan  of  the  de- 
fendant and  of  their  representations  and  ex- 
planations as  to  said  reserve  dividend  plan, 
acc^ted  said  policies  from  the  defendant  and 
paid  premiums  thereon  for  ten  years  to  de- 
fendant without  notice  of  any  other  reserve 
dividend  plan  than  as  above  stated. 

"(6)  The  plaintiffs  state  upon  Information 
and  belief  that  In  the  year  1872  many  other 
persons,  to  wit,  ten  thousand,  took  out  ix^- 


dea  of  life  insurance  on  their  respective  Uvea, 
In  varying  amounts,  from  the  defendsnt  un- 
der said  reserve  dividend  plan.  The  policies 
In  each  case  contained  the  agreement  set 
forth  In  paragraph  4  of  this  count;  and  all 
such  policy  holders  formed  a  class  known  as 
the  'class  of  18S2.' 

"(7)  The  defendant  has  upon  Its  books  the 
names  of  all  the  policy  holders  Insured  by  the 
defendant  on  the  reserve  dividend  plan,  and 
the  several  amounts  of  said  policies,  and  the 
payments  thereon;  and  the  plalntilTs  know 
of  but  a  few  of  the  names  of  said  policy 
holders,  which  are  set  forth  in  this  com- 
plaint, and  do  not  know  the  amounts  for 
which  said  policies  were  Issued,  imr  the  pay' 
ments  made  thereon. 

*'(8)  Many  of  the  members  of  said  class  of 
said  policy  holders  allowed  their  policies  to 
lapse  during  the  said  class  period  of  ten  years 
by  reason  of  the  nmiperformance  on  their 
part  of  the  stipulations  of  said  policies,  but 
after  payment  of  one  or  several  premiums 
upon  their  respective  policies.  A  few  of  said 
policy  holders  died  before  the  expiration  of 
said  period  of  ten  years,  and  a  few  of  aald 
policy  holders.  Including  said  John  S.  Follans- 
bee  and  Eunice  R.  Pollansbee,  maintained  and 
kept  their  polldes  In  force  during  the  whole 
of  the  period  of  said  ten  years. 

"(9)  The  books  of  the  def«idant  win  ahow 
who  of  said  policy  holders  died,  or  allowed 
their  polldes  to  l^we,  or  kept  them  In  force, 
during  said  period  of  ten  yearsi 

"(10)  Dnrliv  aald  period  of  ten  years  the 
defmdant  received  large  sums  of  money, 
amounting  to  several  hundred  thousand  dol- 
lars, ftom  said  policy  holders,  by  way  of  pre- 
miums paid  on  their  respective  policies.  Divi- 
dends were  earned  on  said  policies.  Substan- 
tially fifty  per  cent  of  the  premiums  paid  on 
each  policy  waa  held  by  the  defendant  as  Qie 
reserve  on  said  policy;  and  the  defendant 
should  have  k^t  the  class  fund  of  aald  policy 
holders  invested,  according  to  the  terms  of 
said  plan  as  before  stated,  and  should  have 
rendered  to  the  policy  holders  whose  policies 
were  In  force  at  the  termination  of  aald  class 
period  a  Just  and  correct  account  of  s^  <dass 
fund. 

"(11)  At  the  dose  of  said  dass  period,  to 
wit  on  the  day  of  »  1882,  the  de- 
fendant by  a  letter  which  It  wrote,  informed 
said  John  S.  Follansbee  and  Eunice  R.  Fol- 
lansbee  that  their  proportion  of  the  said  dass 
fund  to  which  they  were  entitled  according 
to  said  reserve  dividend  plan  on  their  said 

policy,  was  the  sum  of    dollars;  and 

the  defendant  In  said  letter,  requested  a  tse- 
tnm  of  said  letter  to  the  defendant  and  the 
same  Is  now  in  the  possession  of  the  defend* 
ant 

"(12)  Said  John  S.  FoUansbee  and  Eunice  R, 
Follansbee  did  thereupon  return  said  letter 
to  the  defendant  and  therefore  the  plalntttta 
are  unable  to  state  the  exact  amount  which 
the  defendant  so  represented  was  their  pro> 
portlonate  share  of  aald  class  fund. 
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"(13)  Sftld  John  S.  Follanabee  and  Eunice 
h.  FoUansbee,  m  the  receipt  of  said  letter 
from  tbe  defendant,  had  no  knowledge  or  In- 
formation as  to  whether  the  amoant  which 
tbe  d^ndant  w  repreBented  as  their  true 
proportitm  of  said  daas  fund  was  such  true 
proportion  or  not  The  defendant  had  al- 
waja  tbe  exdnslTe  charge  of  said  class  fond, 
and  at  the  time  of  sending  said  letter  knew 
and  had  the  exdnslTe  knowledge  as  to  what 
was  and  should  hare  been  the  Just  and  tme 
amount  of  such  class  fund,  and  knew  that 
tbe  amonnt  stated  fn  said  letter  was  much 
leas  than  the  tme  amount  thereof. 

"(14)  Said  John  8.  Follansbee  and  Bunlce 
R.  Pollansbee  believed  at  the  Ume  of  re- 
celTfng  said  letter  that  the  amount  therein 
stated  as  their  Just  proportion  of  said  class 
fond  was  the  Just  and  trne  amount  thereof; 
and  in  reliance  apon  said  belief  they  returned 
said  letter  to  the  defendant,  and  received  from 
the  defendant  the  amonnt  as  stated  In  said 
letter  to  them  as  their  proportion  of  said  class 
fnnd,  and  also  as  the  entire  sum  due  to  them 
from  other  provisions  of  said  policy,  and  there- 
upon executed  and  delivered  to  the  defend- 
ant a  receipt  for  the  sum  so  received,  and  re- 
turned to  the  defendant  tbe  original  policy 
of  losnrance;  and  they  have  now  no  copy 
of  said  letter,  receipt,  or  policy  of  Insurance. 

"(16)  On  the  day  of  ,  1889,  said 

John  S.  Follansbee  and  Eunice  B.  Folhuisbee 
learned  for  the  first  time  that  tbe  amount 
which  had  been  so  stated  to  them  by  the  de- 
fendant in  said  letter,  as  aforesaid,  as  their 
trae  imvortlon  of  said  class  fnnd,  was  not 
the  tme  and  Jnst  amonnt  thereof;  bnt  that 
their  tme  and  Just  proportion  of  said  claae 
fmid  would  and  did  exceed  the  amoant  stated 
bi  s^  tetter  several  tltaes,  to  wit,  more 
than  five  times  the  amount  so  stated,  and  that 
tbe  proportltm  of  said  class  fnnd  really  due  to 
them  exceeded  the  amount  paid  them  by  the 
snm  of  more  than  one  thousand  dollars. 

"(16)  Tbe  defendant.  In  stating  to  them  in 
said  letter  their  proportion  of  said  class  fnnd. 
trandolently  concealed  from  them  the  tmtb 
concerning  tiie  real  amonnt  of  said  class 
fund,  and  of  thdr  Just  and  true  proportion 
there<^  In  order  to  cheat  and  defraud  them. 

"(17)  On  the  day  of  ,  1888,  the 

said  John  8.  Follansbee  and  Shmlce  R.  FtA- 
lansbee,  for  a  valuable  consideration,  assign- 
ed to  Harriet  A.  Fuller,  the  plainttflT,  all  of 
their  Hilling  and  the  rlslms  of  each  of  them 
against  the  defendant,  and  she  Is  now  the 
equitable  and  bona  fide  holder  and  owner 
thereof.  The  assignment  was  as  follows: 
'For  one  d<dlar  and  other  good  considerations, 
we,  John  8.  Follansbee  and  Eunice  R.  Follans- 
bee, do  hereby  seU,  set  over,  transfer,  and 
assign  onto  Harriet  A.  Fuller,  of  New  Haven, 
Oonn..  all  the  claims,  demands,  and  causes  of 
action  wUcb  we  or  either  of  us  have  or  may 
hare  against  the  Metropolitan  Life  Insurance 
Company  of  New  York,  N.  Y.  Witness  our 

bands  and  seals,  this    day  of   , 

188a    Kew  Haven,  Conn.  John  &  FoUans- 


bee. [U  S.]  Bunlce  B.  FoUansbee.  [L.  8J- 
The  consideration  therefor  was  expressed  "la 
the  Instrument  executed  by  A.  B,  J'nller.  and 
delivered  to  the  said  Follausbees.  as  follows: 
'Whereas,  John  S.  FoUansbee  and  Eunice  VR. 
Follausbee  have  this  day  assigned  to  Hai^ 
net  A.  FnUer,  wife  of  Austin  B.  FnUer,  of 
New  Haven,  Conn.,  a  claim  against  the  Met- 
ropolitan Life  Insurance  Company  of  New 
York,  with  the  expectation  that  said  claim 
wlU  be  prosecuted  against  said  company,  xhis 
agreement  witnesses  that  tbe  said  assignment 
is  made  upon  the  following  understanding, 
vis.:  Said  A.  B.  Fuller  Is  to  employ  attor- 
neys aud  counsel  for  the  purpose  of  prosecut- 
ing said  claim  in  tbe  name  of  said  Fullers,  and 
without  any  IlabUlty  on  the  part  of  said  Kol- 
lansbees  to  pay  tbe  expenses,  or  any  part 
thereof.  If  no  recovery  Is  had,  the  said  Fol- 
lansbees  are  not  to  make  any  claim  against 
said  Fullers,  or  either  of  them.  But  if  the 
suit  results  In  a  Judgment  and  recovery  for 
the  pUlDtiff,  then  said  A.  B.  FnUer  will 
to  John  S.  and  Eunice  R.  FoUansbee  one-Mif 
of  such  sum  as  remains  to  him,  after  paylQg 
lawyers  and  other  expenses.  If  said  Fullers 
And  it  advisable  to  give  up  the  attempt  to 
prosecute  the  claim,  then  the  right  Is  te- 
served  to  reassign  the  said  claim  to  former 
holder,  whereupon  their  liability  under  this 
agreement  wlU  then  cease.  [Signed]  A.  3. 
Fuller.    New  Haven,  Conn.,  1888.' 

"(18)  The  defendant  has  never  paid  to  said 
plaintiff  Etarrlet  A.  FuUo;  nor  to  said  John  6. 
FoUansbee  or  Bunlee  R.  Follansbee,  any  ^m 
out  of  said  dass  fund,  or  upon  said  reserve 
dividend  plan,  other  than  as  above  stated. 

"(19)  Neither  the  plaintiffs  nor  said  John 
S.  FoUansbee  or  Eunice  B.  FoUansbee  haxe 
any  knowledge  or  Information  ~by  which  Qney 
can  state  to  this  court  who  constituted  ihe 
class  formed  In  the  year  1872,  nor  the  amoamt 
of  the  poUdes  belonging  to  said  class,  Hor 
the  amonnt  of  the  premiums  paXd  thereon,  imr 
the  amount  of  the  dividends  earned  tb^reOB, 
nor  tbe  amount  or  ntunber  of  said  ptdfides 
that  became  lapsed  during  the  period  of  saKI 
ten  years,  nor  the  several  times  when  any  of 
the  said  poUdes  became  lapsed;  bnt  all  sncb 
knowledge  is  exdualvely  with  the  defendant, 
and  is  to  be  found  on  the  books  of  tbe.^ 
fendant  whereon  were  kept  entries  concern- 
ing aU  such  matters," 

The  plaintiffs  claimed,  by  way  of  equitable 
rell^,  a  cancellation  of  said  recelpto,  an  ac- 
counting and  Judgment  for  the  amount  found 
due  thereon,  and  $100,000  damages. 

The  policy  of  Insurance  relerzed  to  tat  Ute 
first  coun^  Is  as  foUowi: 

*VetropoUtan 
-No.  27,828.  $2,«»a 
Ag&  Premium. 
43.  $70.10. 
"Life  Insurance  Company  of  tbe  City  of 
New  York. 

•This  poUcy  witnesseth  that  th^  Metro- 
politan Life  Insurance  Company,  In  conM- 
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wtttota  of  tbe  repreaeDtatlons  made  to  them 
In  the  application  tor  this  poUc7,  and  of  the 
anm  of  seventy  dollars  and  ten  cents,  to 
them  dni;  paid  by  the  assured,  Eunice  R. 
FbUansbee,  of  Bridgeport,  In  the  coonty  of 
Fairfield,  and  state  of  Conn.,  and  of  the  an- 
nual payment  of  a  like  amount,  to  be  paid 
on  or  before  the  first  day  of  Norember  in 
erery  year  during  the  continuance  of  this 
policy,  until  she  shall  have  paid  ten  full 
years*  premrnms,  do  Insure  the  life  of  John 
31.  FoUansbee,  of  Bridgeport,  In  tlie  county 
of  Falrffield,  and  state  of  Connecticut,  In  the 
amonnt  of  two  thousand  dollars,  for  the 
term  of  ten  years,  ending  with  the  first  day 
AT  November,  1882.  And  the  said  company 
do  hereby  promise  and  agree  that,  should 
the  person  whose  life  is  hereby  Insured  die 
pteTlous  to  the  date  last  mentioned,  the  said 
amonnt  shall  be  payable  to  the  assured 
aforesaid,  her  executors,  administrators,  or 
assigns.  In  ninety  days  after  due  notice  and 
satisfactory  proof  of  the  death  of  the  said 
insured;  the  balance,  of  the  year's  premium. 
If  any,  being  first  deducted  therefrom.  And 
tlie  said  company  do  further  agree  that, 
should  the  person  whose  life  Is  hereby  In- 
sured survive  the  full  term  of  years  here- 
inbefore described,  they  will  pay  the  owner 
of  this  policy  the  reserve  endowment  of  the 
same,  on  the '  day  following  the  date  last 
mentioned,  as  calculated  by  the  actuary  of 
tfie  said  company,  being  the  sum  of  three 
hundred  and  thirty-seven  dollars  and  ninety- 
eight  cents,  provided  the  stipulations,  terms, 
and  conditions  under  which  this  policy  Is 
issued  shall  have  been  observed  by  the  party 
whose  life  Is  hereby  insured,  and  provided 
tUlB  policy  shall  have  been  maiotalned  In 
fbn  force  and  efTect  by  the  payment  of  ail 
pvbmiums  falling  due  hereon,  up  to  and  In- 
cloQlng  the  date  mentioned  for  the  last  pay- 
ment thereof;  otherwise  this  agreement  to 
become  and  be  null,  void,  and  of  no  effect. 
This  policy  is  Issued  and  accepted  by  the 
assured  upon  the  following  express  condi- 
tions and  agreements:  1st.  At  the  request 
of  the  assured,  this  policy  Is  Issued  upon  the 
reserve  dividend  plan;  and  the  said  company 
agree  that,  should  the  premiums  be  paid  as 
herein  stipulated  for  ten  full  years  from  the 
date  hereof,  and  that  slmuld  the  life  Insured 
survive  said  period  of  ten  full  years,  that 
said  company  will  pay  to  the  owners  of  this 
policy  at  the  expiration  of  said  period  of  ten 
years  Its  equitable  proportion  of  the  reserve 
dividend  fund  In  cash,  the  same  to  be  re- 
ceipted for  to  said  company.  2d.  At  the 
close  of  any  reserve  dividend  period  the 
owners  of  this  policy  have  the  option  to  con- 
tinae  It  until  matured  by  Its  terms,  either 
for  reserve  dividend  periods  of  five  or  ten 
years,  or  to  receive  Its  equitable  proportion 
of  said  company's  dividend  surplus  there- 
after annually.  3d.  The  reserve  dividend, 
when  declared  upon  this  policy,  if  not  with- 
drawn in  cash,  may  be  exiiaiisted  In  pay- 
ment of  future  premiums,  either  as  a  tem- 


porary or  reserve  annuity,  ar  eonttaoed  with 
said  company  as  a  fund,  drawing  the  aver- 
age rate  of  Interest  earned,  against  which  to 
charge  future  premiums  as  they  fidl  due. 
4th.  An  equitable  surrender  value  will  be 
allowed  in  purchase  of  ttala  policy  only  at 
such  time  as  a  dividend  may  be  doe  and 
payable  upon  it  by  its  terms.  Bth.  This 
policy  shall  not  be  entitled  to  any  share  in 
the  dividend  surplus  of  said  company  other 
than  at  such  times  and  after  the  manner  and 
upon  the  conditions  as  hereinbefore  describ- 
ed in  sections  first  and  second  of  this  para- 
graph. 0th.  At  the  close  of  the  period  limit- 
ing the  insurance  under  this  policy  the  policy 
holder  has  the  option  of  continuing  it  for 
any  further  designated  period,  upon  the  pay- 
ment of  the  same  premium,  receiving  a 
pledge  of  the  increased  endowment  for  such 
future  period,  providing  said  policy  holder 
shall  furnish  the  company  with  satlsfaclsry 
proof  of  health,  and  continue  with  said  com- 
pany the  reserve  endowment  value  herein- 
before specified.  7th.  Permission  la  hereby 
given  to  the  person  whose  life  Is  Insured  at 
any  time  to  make  a  voyage  to  Europe  by 
steamer  or  a  first-class  packet  ship,  to  travel 
while  there  in  good  conveyances,  and  to  re- 
side In  any  part  thereof  north  of  42  degrees 
of  north  latitude  and  west  of  30  d^reea 
east  longitude,  and  also  to  return  In  a  like 
manner.  It  Is,  however,  mutually  under- 
stood and  agreed  that  the  said  person  la  not 
Insured  agahist  death  in  or  by  any  war,  or  by 
any  risk,  casualty,  or  consequence  of  any 
war  at  or  In  any  place  where  he  may  be 
while  so  traveling  or  residing;  provided,  al- 
ways, that  in  case  the  said  person  whose  life 
Is  insured  as  above  shall  at  any  time  during 
the  continuance  of  this  policy,  wlthont  the 
consent  of  the  Metropolitan  Life  Insurance 
Company  previously  obtained  In  writing,  so- 
journ or  reside  for  a  longer  period  than 
thirty  days  In  any  one  year,  commencing;  at 
the  time  of  his  arrival,  in  any  part  of  the 
western  hemisphere  lying  between  the  trop- 
ics, or  of  the  eastern  hemisphere  between 
the  S6th  parall^  north  and  the  tropic  ot 
Capricorn,  or  afaall  enter  upon  a  voyage  upon 
the  high  seas  except  as  hereinbefore  men- 
tioned, or  shall  be  personally  engaged  In 
blasting,  mining,  submarine  operations,  or 
the  production  of  highly  Inflammable  or  ex- 
plosive subatancM,  or  in  working  or  man- 
aging a  steam  enghie  or  a  circular  saw  in 
any  capacity,  or  as  a  mariner,  engineer, 
flreman,  conductor,  or  laborer  in  any  ca- 
pacity upon  service  on  any  sea,  sound,  inlet, 
river,  lake,  or  railroad,  or  eatw  any  military 
or  naval  service  whatsoever  (excepting  into 
the  militia  when  not  hi  actual  service),  wlth- 
ont the  consent  of  this  company  preTloasly 
given  In  writing.  In  each  or  dther  of  the 
foregoing  cases;  or  If  he  shall  die  by  bis 
own  hand  or  act,  or  in,  or  In  consequence 
of.  a  duel,  or  of  the  vlolatioti  of  the  laws 
of  any  nation,  state,  or  province;  or  If  any 
of  the  statements  or  declarations  made  in 
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the  ^plication  for  tbia  poHoy,  npoa  the  fahh 
of  vhlcli  tbis  ptAicy  la  Issaed,  ihaU  be  foond 
fn  any  respect  untrae,— tben,  and  In  erer7 
such  case,  thia  policy  sball  be  null  and  void. 
Stb.  Tbe  said  preminma  aball  be  paid  on  or 
before  tbe  days  above  mentioned  for  the 
paymeit  thereof  at  the  office  of  tbe  company 
In  the  dty  of  New  Tork  (unleas  otherwiae 
expressly  agreed  In  writing),  or  to  tbe  com- 
pany*a  agents,  when  they  produce  recelpta 
aigned  by  the  president  or  aecretary;  and, 
In  defaiflt  thereof,  then  In  every  aucb  case 
the  company  shall  not  be  liable  for  the  pay- 
ment of  tbe  snm  assured,  or  any  part  there- 
of, and  thlB  policy  aball  ceaae  and  determine. 
Nor  shall  thIa  policy,  although  delirered, 
take  ^ect  or  be  in  force  until  the  whole 
amoont  of  the  first  premlnm  ia  actually  paid 
In  tbe  lawful  currency  of  this  country.  No 
officer  or  ufeeat  of  this  company  haa  power 
or  authority  to  deliver  this  policy  until  such 
actual  payment,  nor  to  waive  the  actual  pay- 
ment of  said  premium  on  the  delivery  of  this 
policy.  9tb.  In  every  case  when  this  policy 
shall  cease  and  determine,  or  become  or  be 
null  and  void,  all  payments  thereon  shall  be 
forfeited  to  this  company.  lOtb.  If  this  pol- 
icy ahoutd  be  assigned  or  held  as  seciirlty, 
written  notice  shall  be  given  to  tbe  company, 
and  due  proof  of  interest  produced  with  the 
proofa  of  death.  11th.  This  policy  shall  be 
Incontestable  for  any  errors  or  omissions  con- 
tained In  the  application  not  affecting  age, 
health,  or  family  history  of-  the  Insured. 
121  h.  Grace  will  be  allowed  on  the  payment 
of  preminma  on  this  policy  of  as  many  months 
(not  cixceedlng  six)  as  shall  be  equal  to  the 
number  of  complete  years  during  which  this 
policy  shall  have  been  in  force,  the  policy 
holder  using  these  periods  of  grace  being  cbar^ 
ged  legal  interest  for  snch  time.  In  witness 
whereof  the  said  Metropolitan  Life  Insurance 
Oompany,  have,  by  their  president  and  secre- 
tary, signed  and  delivered  this  contract  at 
the  city  of  New  York,  this  twenty-sixth  day 
of  October,  one  thonaand  eight  hundred  and 
seventy-two.  Joseph  F.  Knapp,  President. 
Robt.  A.  Granules,  Secretary.  Gounterslgned 
this  29th  day  of  October.  1872.  Sherwood 
Sterling,  Gen*!  Agent.  Beserve  Bndowment, 
Augnat,  1872. 

"No  person  except  the  president  or  secre- 
tary  of  the  company  Is  authorized  to  make, 
alter,  or  discharge  eontracta,  or  to  waive  for- 
feitures." 

On  the  back  of  the  three  policies  referred  to 
In  counts  17,  10,  and  27  there  was  printed  an 
advertisement  or  notice  containing  regulations 
In  respect  to  payment  of  premiums  and  ob- 
taining permission  to  make  a  sea  voyage,  and 
also  the  following:  "This  policy  Is  placed  In 
the  reserve  dividend  class  of  1873-83,  the 
credits  to  the  fund  of  which  shall  be  made  at 
tbe  dose  of  each  calendar  year  until  the  (»m- 
^etim  of  ten  fnU  years  from  the  date  here- 
of: ancb  credlta  to  be  tbe  total  gains  from 
tbe  Mlowlng  aonreca,  via.:  1st  Tbe  anrplna 


overpayments  on  all  policies  snrvtvlnc  said 

dass  period.  Note:  Overpayments  of  pranl- 
nms  arise  from  a  larger  rate  of  Interest  earn- 
ed than  anticipated  In  the  premium  charges, 
a  lower  ratio  of  mortality  experienced  than 
expected,  and  a  lighter  percentage  of  ex- 
penses than  provided  for  In  calculating  tbe 
annual  payments.  2d.  The  surplus  overpay- 
ments on  all  policies  becoming  a  claim  by 
death  before  the  completion  of  said  period. 
3d.  The  surplus  overpayments  on  all  poli- 
cies lapsing  by  their  teiuns  before  the  comple- 
tion of  said  period.  4th.  The  total  reserve  on 
all  policies  lapsing  before  the  completion  of 
said  period.  Note:  The  reserves  eliall  be  ac- 
cumulated In  all  respects  as  for  a  whole  life 
policy  for  a  like  amount  of  insurance  as  here- 
within  written,  to  be  calculated  on  the  as- 
sumptions adopted  by  the  state  Insurance  de- 
partment for  determining  such  values.  6th. 
The  Interest  upon  aucb  credits  at  the  average 
rate  earned  by  the  company." 

The  material  parts  of  the  Judgment  render- 
ed for  tbe  defendant  are  as  follows:  "The 
'reserve  dividend  plan'  treated  those  taking 
pollclea  upon  that  plan  during  any  calendar 
year  aa  a  claas,  and  postponed  tbe  usual  dis- 
tribution of  profits  or  surplus  among  aucb 
class  mutual  policy  holders  to  the  end  of  an 
agreed  Initial  tontine  period,  to  wit.  ten  years 
from  the  date  of  the  several  policies,  and  then 
at  the  expiration  of  said  ten-year  tontine  peri- 
od dividing  among  the  several  surviving  and 
persisting  ownera,  holders,  and  dealgnees  of 
the  policies  In  the  several  classes  their  equita- 
ble proportion  of  the  class  reserve  dividend 
fund  or  divisible  surplus;  the  policy  holders 
in  any  class  dying  or  lapsing  or  forfeiting 
their  policies  during  said  tontine  period  of 
ten  years  thereby  forfeiting  their  contingent 
share  in  any  such  divisible  surplua  or  .profit. 
At  tbe  end  of  such  Initial  ten-year  tontine 
period  the  defendant  paid  In  each  instance  to 
tbe  several  policy  holders,  owners,  and  de- 
signees of  said  policies  their  equitable  propor- 
tion of  the  class  reserve  dividend  fund  or  di- 
visible surplus  In  cash,  and  in  each  Instance 
wherein  the  Insurance  term  mentioned  In  the 
policy  was  a  -ten-year  term  the  defendant,  at 
the  end  of  said  ten  years,  also  paid  to  the  said 
holders,  owners,  and  designees  of  said  sev- 
eral policies  the  amount  of  said  'reserve  en- 
dowment' In  cash;  and  In  those  cases  where- 
in tbe  Insurance  term  mentioned  In  the  pol- 
icy was  for  a  longer  term  than  ten  years; 
the  defendant,  upon  the  request  of  said  sev- 
eral owners,  holders,  and  designees  of  said 
pollclea,  at  the  end  of  said  ten  years,  also 
paid  to  them,  severally,  an  equitable  sur- 
render value  for  said  policies  in  cash;  and 
thereupon.  In  consideration  of  such  payments 
of  aald  'reserve  endowment,'  and  such  equita- 
ble proportion  of  the  reserve  dividend  fund  or 
divisible  surplus  and  of  said  surrender  value 
by  the  defendant  to  the  said  several  owners, 
holders,  and  designees  of  said  policies,  said 
several  owners,  holders,  and  designees  sur- 
rendered aald  polldei  to  tbe  defehdant,  and 
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execated  snd  d^vered  to  said  defendant  a 
receipt  In  full*  and  release  and  dtadiarge. 
*  *  *  The  coort  also  finds  tbat  the  plain- 
tiffs nerer  were  the  equltaUe  or  bona  fide 
holders  or  owners,  and  nelthw  of  them  ever 
was  or  Is  the  equitable  and  bona  flde  holder 
or  owner,  of  any  of  the  alleged  choses  In  ac- 
tion which  are  the  subject  of  this  action. 
Whereupon  it  Is  considered,  detenalned,  and 
adjudged  that  the  said  policy  contracts  were, 
severally,  as  abore  stated  and  found,  and 
tbat  the  defendant  has  in  each  Instance  fully 
compiled  with  and  discharged  the  same,  and 
that  the  plalntiers,  and  neither  of  them,  are 
or  ever  were  the  equitable  or  bona  flde  own- 
ers or  holders  of  any  such  claimed  chose  or 
right  of  action  against  the  defendant,  and 
that  In  respect  to  the  alleged  causes  of  action 
stated  in  the  said  complaint  the  plalntltts  hare 
no  right  or  cause  of  action  against  the  de- 
fendant." 

In  the  finding  the  trial  Judge  details  the 
facts  upon  which  the  Judgment  is  based,  and, 
among  others,  he  finds  "as  a  matter  of  fact 
from  the  testimony  and  erldence  In  this  case 
that  before  and  at  Uie  date  of  the  policies  In 
question  this  'reserve  dividend  plan'  of  In- 
surance had  the  above  meaning,"  1.  e.  that 
stated  in  the  Judgment  The  finding  also  de- 
tails at  great  length  numerous  mllngs  on  evi- 
dence. The  appeal  assigns  error  in  the  find- 
ing and  rulings  of  the  court  as  to  the  meaning 
of  the  "reserve  dividend  ^ten,"  and  a  great 
number  of  errors  in  mllnga  upon  evidence. 

Talcott  H.  BneaeD,  George  B.  Beers,  and  & 
P.  Arvlne^  for  nro^luiti.  Henry  a  BoUn- 
atm  and  Henry  Stoddard,  tor  appallee. 

OAMmsusi,  J.  (after  stating  the  facts). 
In  the  years  187^  1878,  and  1874  the  defend- 
ant Issued  a  number  of  participating  poUdee 
providing  for  a  dividend  upon  the  policies  of 
each  year  at  the  end  ot  10  years.  All  were 
term,  life,  and  endowment  polides  for  differ- 
ent periods.  Forty-one  of  these  are  mention- 
ed In  the  complaint,  one  In  each  count  In 
the  case  of  each  policy  mentioned,  the  de- 
fendant at  the  expiration  of  10  years  from 
Its  date,  paid  the  holder  tne  amount  promised 
as  an  endowment  or,  where  the  policy  was 
for  a  longer  term  than  10  years,  purchased 
the  policy  by  the  payment  of  its  surrender 
valuer  The  defendant  also  declared  upon  all 
these  policies  a  dividend,  and  paid  the  amount 
to  each  holder.  The  assured  and  Insured  nn- 
drar  each  policy  gave  to  the  defendant  a  re- 
lease acknowledging  the  receipt  of  the  pay- 
ments 80  made  "In  full  payment  and  settle- 
ment and  discharge  of  all  claims  and  de- 
nmnds  whatsoever."  After  the  policies  had 
beea  surrendered,  and  the  amounts  due  upon 
them  thus  satisfied,  the  plaintiffs  obtained 
from  the  former  owners  of  the  policies  assign- 
ments of  all  "claims,  demands,  and  causes  of 
action"  against  the  defendant;  and,  relying 
upon  these  assignments,  have  brought  this  ac- 
tion In  their  own  names. 


Then  is  no  claim  tlwt  tiw  defendant  baa 
violated  any  dfarect  promise  the  policy. 
The  plaintUta  se^  and  seek  only,  to  revise 
the  methods  by  which  the  defendant  ascer- 
tained the  dividend  It  could  properly  declare 
and  did  declare  on  these  policies.  For  this 
purpose  the  plaintiffs  have  brought  their  com- 
I^aint  In  equity,  claiming,  first  a  cancella- 
tion of  the  receipts  on  the  charge  of  fraud, 
and,  secofid,  an  account  It  is  not  necessary 
to  go  Into  the  questions  as  to  the  remedy  by 
account  the  necessity  of  fraud  to  set  aside 
the  receipts,  the  validity  of  the  assignments 
to  the  i^aintlffs,  and  other  matters  which 
have  been  discussed.  The  fundamental  ques- 
tion Is  the  meaning  of  the  policy  of  insur- 
ance, and  the  decision  of  tbat  should  end  this 
litigation.  The  plaintiffs'  counsel  rightly 
claims  that  the  meaning  of  the  reserve  divi- 
dend plan  Is  "really  the  sole  contest."  Upon 
tile  trial,  much  evidence,  documentary  and 
oral,  was  received  to  explain  the  meaning  of 
the  policy.  The  plaintiffs  rightly  claim  that 
it  Is  a  question  of  law,  not  to  be  concluded 
by  any  finding  of  fact;  and  we  think  Ita 
meaning  nptm  the  pohit  In  controversy  dear- 
ly appeara  from  Its  language,  read  In  the 
light  of  those  settled  and  commonly  known 
prlndples  of  Insurance  of  which  'we  may  take 
Judicial  notice. 

Life  Insurance  la  protectlw  given  to  ime 
person  against  the  damage  be  mi^  suffer 
throui^  the  death  of  another.  A  mere  wager 
on  the  accident  of  death  la  void.  In  mutual 
life  Insurance  the  protection  Is  furnished  by 
the  premiums  paid  by  policy  holders.  The 
duratl<m  of  any  particular  life  Is  the  merest 
chance,  but  t2ie  average  duration  of  life  from 
any  parQcular  age  approaches  mathematical 
certainty.  Hence  It  Is  possiUe  to  calculate 
the  sum  which,  paid  annually  by  a  large  num- 
ber of  insured,  will  satisfy  the  hisurance  on 
those  who  may  die  eadi  year.  It  is  the  year- 
ly death  dalms  which  constitute  the  cost  of 
insurance  that  the  inemlnms  most  pay.  Tliia 
cost  for  a  yonng  man  Is  small,  but  Increases 
each  year,  until  It  becomes  very  large.  To 
avoid  the  necessity  of  an  increasing  premium, 
a  uniform  premium  Is  calculated,  which  fur- 
nishes at  first  much  more  than  enough  to  pay 
the  cost  of  insurance,  and  later  on  is  entirely 
Insufficient  for  that  purpose.  So  the  pordtm 
of  the  premium  not  used  for  the  early  yearly 
cost  is  reserved  for  use  when  the  premlnm 
wlU  become  insufficient  and  Is  Invested,  so 
that  It  may  Increase  at  compound  interest 
It  follows  that  the  portion  of  the  premiums 
applied  to  pay  the  yearly  cost  gradually  in- 
creases, and  that  the  portion  which  has  t>een 
reserved  to  make  up  the  insufficiency  of  the 
premium  to  pay  future  cost  Increases  wltb 
the  aid  of  Interest  The  part  of  the  premium 
Intended  to  meet  the  cost  of  insurance,  both 
current  and  future.  Is  called  the  "net  pre- 
mium." It  Is  the  sum  paid  yearly  by  each  to 
furnish  the  stipulated  protection  for  all.  But 
the  policy  holders  must  pay  not  only  for  the 
coat  of  Insurance,  but  lUao  for  the  expense  of 
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management;  lo  to  tbe  net  premium  Is  added 
t  ram  deemed  nifflelent  to  pay  expenses  and 
provide  for  contlngendes,  which  Is  called  tbe 
'loading."  In  this  way  the  policy  holders 
pay  the  snm  necessary  for  the  cost  of  Insnr- 
ance  and  expense  of  management  The 
amount  of  the  net  premium  Is  calculated  upon 
tbe  basis  of  certain  tables  of  mortality,  and 
upon  the  asanmptlon  that  the  company  will 
receive  a  certain  rate  of  Interest  upon  all  Its 
assets,  and  the  amomit  of  the  loading  Is  cal- 
culated upon  a  certain  assumed  rate  of  ex- 
pense. Now,  It  may  happen  that  the  rate 
of  mortality  experienced  by  the  company  Is 
less,  and  the  rate  of  Interest  actually  received 
is  greater,  than  that  assumed,  and  that  tbe 
ratio  of  actual  expense  Is  less.  In  such  case 
the  company  has  In  reserve  more  than 
enough^  with  the  anticipated  annual  pre- 
mJums,  to  provide  for  future  cost  of  Insur- 
ince  and  management  It  has  a  sum  which 
is  not  needed  for  tbe  purpose  for  which  It 
was  paid.  This  snm  Is  called  "profits."  It 
Is  in  fact  a  suq^us  resulting  from  over  pay- 
ments by  policy  holders.  This  surplus  Is  de- 
rived from  money  paid  by  tbe  Insured  and 
received  by  the  company  for  a  particular  pur- 
pose, L  &  providing  for  cost  of  Insurance  and 
expense  of  management  If  not  needed  for 
that  purpose,  it  should,  In  eqnlty.  be  returned 
to  the  policy  holders.  They  do  not  however, 
own  it  or  have  any  legal  control  over  its  dls- 
trlbntloii.  Fart  of  it  indeed.  Is  derived  from 
contributions  of  policy  hidders  who  are  dead; 
but  tbe  equity  Is  recognised,  and  It  Is  the 
duty  of  the  company,  when  a  surplus  is  as- 
certained, to  return  such  portion  as  It  does 
not  deem  proper  to  keep  as  a  guaranty  fund 
to  tbe  existing  policy  holders  In  equitable  (L 
e.  as  nearly  as  practicable)  proportion  to  their 
overpayments  or  contributions.  Such  return 
of  overpaymoita,  whetli»  In  cash  or  by  appli- 
cation on  future  premiums,  or  by  Increase  of 
the  amount  insured,  Is  a  dividend.  This  Is 
the  meaning  of  "dividend,"  and  the  only 
meaning  It  has  or  can  have  In  connection 
with  mutual  Insurance. 

The  surplus  may  also  be  increased  through 
the  faOure  of  some  to  continue  their  policies. 
Where  a  policy  thus  lapses,  the  company  has 
la  hand  the  accumulations  of  a  portion  of  its 
premiums.  Invested  and  held  In  reserve  to 
supply  the  Insutfldency  of  future  premlufus 
to  pay  future  cost  of  Insurance.  CHie  amount 
thus  beld  In  reserve  depends  on  the  jtidgment 
of  the  company  In  calculating  Its  premiums 
and  the  condition  of  Its  business,  but  tbe  stat- 
ute treats  the  company  as  legally  Insolvent 
□niess  its  whole  reserve  Is  at  least  equal  In 
amount  to  the  reserve  valne  of  all  the  policies, 
calculated  according  to  a  rule  established  by 
lav.  Some  companies  accumulate  a  reserve 
larger  than  that  required  by  statute.  None 
ran  have  leas  and  remain  solvent)  By  a  lapse 
the  company  loses  the  futore  premiums,  and 
may  lose  In  other  ways;  but  It  la  relieved 
tnaa  provldlttg  for  future  cost  of  Insurance 
i«  to  tiiat  policy,  and  ordtnarfly.  when  the  ze- 


serve  fund  is  good,  there  Is  a  considerable 
gain,  which  may  Increase  the  surplna  For- 
merly, whatever  gain  there  was  went  to  In- 
crease the  surplus;  but  latterly,  in  view  of 
the  fact  that  these  overpayments  are  made 
to  provide  for  future  cost  of  insurance  by  a 
policy  holder  who  up  to  the  time  of  lapse  has 
theoretically  paid  his  full  share  of  the  yearly 
cost  and  expense,  the  equity  of  the  lapsed 
policy  holder  has  prevailed  over  the  equl^  of 
those  who  remain,  and  he  Is  allowed  an 
equitable  portion  of  those  overpajrments,  and 
this  Is  called  the  "surrender  value"  of  bis 
policy.  When  a  policy  lapses,  the  portions 
of  prior  premiums  invested  and  held  In  re- 
serve can  no  longer  be  applied  to  the  pur- 
pose for  which  they  were  made,  and  to  the  ex- 
tent of  tbe  net  gain  by  the  lapse  become  over- 
payments, and  In  equity  should  be  returned 
to  the  holder  of  the  lapsed  policy,  or  to  the 
surplus,  for  the  benefit  of  all.  A  dividend, 
therefore,  is  a  distribution  of  existing  over^ 
payments,  resulting  mainly  from  savings  on 
the  annual  cost  of  Insurance  and  expense  of 
management  and  in  part  from  aavli^  on 
the  future  cost  of  iiuuranoa,  I.  e,  the  net  gain 
from  lapsed  policies. 

The  company  is  the  abstdnte  owner  of  its 
assets,  and  within  tbe  Umlto  of  honest  deal- 
ing has  complete  control  of  the  time  and  man- 
ner of  declaring  a  dividend  on  Its  policies. 
This  time  and  manner,  however,  may  be  con- 
trolled by  law,  by  its  charter,  and  by  contract 
But  no  contract  can  make  a  "dividend"  any 
thing  but  the  return  to  policy  bolders  of  funds 
derived  from  their  premiums,  not  used  and  not 
needed  for  the  purpose  for  which  they  were 
paid.  So  no  dividend  can  be  made  by  a  com- 
pany until  after  a  valuation  of  Its  assets  and 
liabilities,  diowtaig  an  excess  over  liabilities. 
Unless  there  Is  radi  excess  of  assets  ovw  lia- 
bilities, every  payment  In  the  company's 
hands  Is  needed  for  the  purpose  for  which 
It  was  made.  There  are  no  overpayments 
to  be  returned,  and  a  dividend  cannot  legally 
be  made.  DePeyster  v.  Insurance  Co.,  6 
Paige,  486,  4S8;  Scott  v.  Fire  Co.,  7  Paige, 
196,  202;  Insurance  Co.  v.  Page,  17  B.  Mon. 
412,  440.  The  policies  In  question  insure  a 
life  for  a  term  of  years,  and  also  agree  to 
pay  an  endowment  at  the  eoA  of  the  term. 
The  net  premium  for  the  life  policy  Is  cal- 
culated In  one  way,  and  that  for  the  endow- 
ment In  another.  A  part  of  the  net  life 
premium  Is  used  to  pay  current  cost  of  In- 
surance, and  a  part  Is  reserved  for  future 
cost  The  whole  net  premium  of  the  endow- 
ment is  reserved  to  meet  the  final  payment 
there  being  no  current  cost  of  insurance. 
The  endowment  In  these  policies  Is  fixed  at 
such  a  snm  that  tbe  life  premium  and  en- 
dowment premium  added  together  equal  the 
premium  for  the  whole  life  policy  for  the 
same  amomit  of  life  Insurance.  The  poli- 
cies are  participating,  and  contemplate  the 
payment  of  an  equitable  surrender  valne  In 
case  of  lapse.  They  make  special  proTlsiona 
In  respect  to  the  dlatrlbatlon  of  the  ptoUtt 
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by  way  of  dlTltend;  and  this  cwtzoveny 
turns  on  the  meaning  of  those  prorlBltHis. 
Let  OS  examine  them. 

In  the  first  place,  the  policy  holders  stlpn- 
late  and  the  company  agree  that  the  divi- 
dend surplus  In  which  all  the  policies  Issued 
In  that  policy  year  may  be  entitled  to  share 
Bbail  be  apportioned  and  paid  In  cash  to  the 
BurrlTlng  and  persisting  policy  holders  at  the 
end  ot  10  full  yeais.  This  is  clearly  stated 
In  the  first  and  fifth  dauses  of  the  conditions 
contained  hk  the  policy.  Second.  Each  policy 
boldo:,  by  the  stipulation  In  clause  4.  fore- 
goes his  right  to  an  equitable  surrender  valiw 
during  the  dividend  period,  so  that,  hi  case 
his  policy  lapses,  the  whole  amount  of  pay- 
ments on  that  policy  h^  by  the  company  In 
reserve  remains  in  Its  handf.  Third.  Each 
policy  bolder  stipulates  In  chiuse  6  that  any 
share  of  the  dlvldmd  surplus  which  his  pol- 
icy might  be  oitltled  to  during  the  dividend 
period,  shall  be  apportioned  among  the  sor- 
vlTlng  and  persisting  policy  holders.  Hie 
other  conditions  are  not  espedslly  pertinent 
to  the  disputed  question.  TUs  dl^NMltion  of 
the  surplus  the  policy  calls  "the  more  dlvl> 
dend  plan,"  and  It  calls  the  fund  accumulated 
throu^.the  stipulations  of  the  policy  holA- 
en  "the  reserve  dividend  ftrnd.**  The  i»ac- 
tical  effect  of  these  provistons  Is  patoit  The 
policies  of  each  year  constitute  a  class  by 
themselves,  and  their  contrlbutltmB  must  be 
treated  separately,  so  far  as  consistent  with 
the  necewltles  and  oUIgatiras  of  mutual  in- 
surance, in  order  to  give  effect  to  the  provis- 
ions. The  pedicles  In  fbrce  at  the  end  of  10 
years  Will  be  entitied  to  the  whole  dlvldoid 
fund,  which  may  have  been  fed  not  only  by 
the  annual  overpayments  on  their  own  poli- 
cies Increased  by  compound  Interest,  but  also 
by  the  overpayments  of  those  who  have  died* 
made  up  to  the  time  of  death,  and  of  those 
whose  policies  have  lapsed,  and  by  overpay- 
ments of  holders  of  lapsed  policies  to  the 
fund  held  In  reserve  to  meet  the  future  cost  of 
insurance.  As  these  policies  stipulate  that 
they  shall  receive  no  surrender  value  during 
the  dividend  period,  the  whole  reserve  or  un- 
expended  portion  of  the  premium  remains  In 
the  hands  of  the  company,  and  the  gains  up- 
on a  lapse  are  not  depleted,  as  In  other  cases, 
by  payment  of  a  surrender  value.  And  this 
practical  effect  of  the  policy  stipulations  is 
advertised  by  the  defendant  in  an  indorse- 
ment printed  on  the  back  of  some  of  the  poli- 
cies, which  states  that  the  credits  to  the  re- 
serve dividend  will  be  *the  total  gains  from 
the  followliv  sources,  viz.:  (1)  The  surplus 
overpayments  on  all  policies  surviving  said 
class  period;  (2)  the  surplus  overpayments  on 
all  policies  becoming  a  claim  by  death  t>efore 
the  completion  of  said  period;  <3)  the  surplus 
overpayments  on  all  policies  lapsing  by  their 
terms  before  the  completion  of  aald  period; 
<4)  the  tolal  reserve  on  all  pohdes  lapsing 
before  the  completion  of  said  period;  (6)  tiie 
Interest  upon  sucb  credits  at  the  average  rate 
earned  by  the  company."   Under  the  first 


item  is  a  note  "»p'«'"*"g  how  overpayments 
of  premiums  arise,  1.  e.  from  laxger  rate  of 
hiterest,  etc.,  but  erdndtpg  the  gains  from 
Uipsed  policies,  which  are  contribatray  to  the 
fund  representing  overpaymoits  as  truly  as 
the  other  matters  named.  The  galna  from 
lapsed  policies  are  1^  to  be  steted  as  a  sep- 
arate credit.  Thla  because  no  smrender 
value  Is  paid  aeoordliv  to  the  stlpulatkm  ot 
the  policies,  so  that  upon  lapse  all  payments 
made  to  provide  for  future  cost  of  Insurance 
and  held  In  reswe  fw  that  purpose  remain 
In  the  hands  of  the  company.  The  "gain 
from  the  total  resove  on  all  pedicles  lapsing** 
la,  thw^ore,  deemed  of  snffldent  Importance 
to  be  named  aa  a  separate  credit;  Instead  of 
being  included  under  gains  from  overpay- 
ments of  premiums,  as  it  would  have  been 
except  for  the  rotation  of  sorrender  values. 
And  a  note  under  Item  4  exidahis  how  the  re- 
serve, the  whole  of  which  remains  In  the 
hands  of  the  company  upon  a  lapse  as  a  pos- 
sible source  of  gain.  Is  accumulated.  The 
policy  Is  a  term,  life,  and  endowment  policy, 
insuring  life  ft»  one  amount  and  an  endow- 
ment tot  another;  but  the  reserve  will  be  ac- 
cumulated "as  for  a  whcde  life  policy  for  a 
like  amount  of  Insurance,"  calculated  accord- 
ing to  the  rule  adopted  by  the  state  insurance 
department  The  total  reserve  on  all  lapsed 
pedicles  is  reteined  In  the  company's  assets, 
and  Is  a  source  ot  gain,  arising  chiefly  from 
the  stipulations  respecting  surrender  values. 

This  advertisement  Is  evldenUy  framed  for 
the  purpose  of  presenting  the  practical  effect 
of  the  policy  In  a  way  suggestive  of  the 
largest  possibilities  of  gain.  It  is,  however, 
another  form  of  saying:  "The  premiums 
paid  during  ten  years  on  all  reserve  dividend 
policies  issued  this  year  will  be  Improved  at 
compound  Interest,  and  applied  to  the  pay- 
ment ot  the  emit  of  insurance  and  expenses 
of  management  chargeable  to  the  policies; 
and  at  the  end  of  ten  years  the  surplus"  on 
hand  after  providing  for  the  future  cost  of 
insurance  on  continuing  policies  will  be  ap- 
portioned by  way  of  cash  dividend  to  the 
policies  then  In  force."  This  Is  the  plain 
meaning  of  the  policy,  by  which  the  oblii^a- 
tlons  of  the  company  and  the  rights  of  the 
Insured  must  be  determined.  It  is  the  only 
meaning  consistent  with  the  terms  of  the 
policy  and  the  fimdamental  condition  of 
mutual  Insaronce  that  dividends  must  l>e 
derived-  from  overpayments  of  policy  hold- 
ers, and  that  there  can  be  no  dividend,  an- 
nual or  decennial,  unless  at  the  time  there 
is  a  surplus  In  the  bands  of  the  company. 
The  plaintiffs  claim  a  widely  different  mean- 
ing, viz.:  "That  the  usual  dividends  and 
the  total  reserves  on  lapsed  policies  should 
have  been  credited  to  a  fund  yearly;  that 
this  sum  should  have  been  kept  at  interest, 
and  not  resorted  to  for  losses,  death  claims 
or  expenses;  and  that  it  should  have  been 
divided  at  the  end  of  the  reserve  dividend 
period  among  the  survivors  of  the  class." 
So  tar  as  this  claim  relates  to  bookkeeping 
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OHly,  It  ii  ImioateriaL  Tbe  company  may 
change  Its  methods  of  entries  and  compnti- 
tknt  at  any  time.  Tbe  essential  feature  Is 
In  tbe  plabitlffs'  claim  tbat  the  policies  did 
not  simply  provide  for  a  decennial  dlTldend, 
but  that  the  defendant  promised  to  Incur 
certain  fixed  UablUties,  and  at  tbe  end  of  10 
years  to  divide  the  amonnt  of  those  liabili- 
ties. A  yearly  dividend  bos  its  advantages; 
an  uncertain  equitable  Interest  in  a  fluctuat- 
tag  fond  Is  c«uiv«rted  into  legal  ownership 
of  a  definite  sum.  ▲  decennial  dividend  has 
Its  advantages;  the  rapidly  Increasing  sur- 
I^es  is  an  additional  guaranty  against  ad- 
verse experience  of  one  or  more  years,  and 
the  share  of  tbe  policy  bolder  accumulates 
at  compound  interest  But  the  advantages 
of  the  two  dividends  cannot  be  combined; 
the  certain  ^oyment  of  the  annual  Is  In- 
consistent with  the  uncertain  possibilities  of 
the  decennial.  A.  combination  of  Immediate 
consumption  with  continued  possession  Is 
bnposalble.  The  plaintiffs  claim  that  the 
company.  In  providing  for  a  decennial  divi- 
dend, promised  to  declare  10  annual  divi- 
dends, Is  baseless.  It  did  not  even  promise 
a  decennial  dividend.  Dividend  implies  sur- 
plus, and  surplus  Is  free.  It  mortgaged  for 
liabilities.  It  is  not  surplus.  And  the  policy 
In  express  terms  forbids  an  annual  dividend: 
This  policy  shall  not  be  entitled  to  any 
share  tn  the  dividend  surplus  of  said  com- 
pany other  than  at  the  expiration  of  ten  full 
years  from  tbe  date  thereof."  How  Is  it 
possiUe  to  extract  from  these  policies  a 
promlie  to  declare  annual  dividends,  when 
every  one  of  them  explicitly  excludes  Its 
rii^t  to  any  share  in  the  surplus  except  at 
the  end  of  10  years?  It  is  true,  however, 
that,  if  tbe  business  of  the  company  were 
prosperous  during  the  10  years,  tbe  dividend 
then  mode  would  be  equivalent  to  the  usual 
dividends,  1.  e.  those  that  would  have  been 
made  had  annual  dividends  been  provided 
tm,  been  kept  at  Interest  Assuming  that 
prosperity,  the  decennial  dividend  may  prop- 
erlj  be  calculated  In  this  way. 

But  the  plaintiffs  rely  mainly  on  the  other 
part  of  their  claim,  vis.  tbat  "the  total  re- 
serves on  lapsed  policies  should  have  been 
credited  to  a  fund  yearly,"— meaning  that 
the  company  promised  that  upon  the  lapsing 
of  each  pc^lcy  during  the  dividend  period  It 
would  become  the  debtor  of  the  class  policy 
holders  for  a  sum  equal  to  the  reserve  value 
of  that  pt^cy,  that  It  would  pay  compound 
interest  upon  this  debt  and  at  the  end  of 
the  period  would  pay  over  the  whole 
amount  This  claim  is  stated  by  the  plain- 
tiffs' counsel  In  various  forms:  "In  no  case 
(of  bipae]  did  the  obligation  to  keep  up  the 
reserve  of  the  class  policy  holder  cease  to  be 
a  liability  of  the  company  during  the  class 
period;  only  the  payee  was  changed."  And 
again:  "Until  it  bad  provided  for  the  pay- 
ment of  such  reserves  (including  reseri'es  on 
l^sed  policies)  It  had  no  surplus  funds. 
HavlBg  no  snrplDS  fund  It  could  not  declare 


dividends."  Such  a  contract  as  this  Is  nu' 
heard  of.  It  is  impossible  of  execution.  It 
cannot  be  found  In  the  policy,  and  Is  incon- 
slstent  with  tlie  terms  of  the  policy.  In- 
deed, the  plaintiffs  do  not  claim  to  find  sucb 
a  contract  in  the  policy.  Their  claim  Is  that 
It  may  be  Inforred  from  the  contents  of  a 
certain  canvassing  pamphlet  entitled  "Key  to 
the  Reserve  Dividend  Plan,"  written  by  one 
Stewart  for  the  exclusive  use  of  the  agents 
of  the  Widows'  &  Orphans'  Benefit  Life  In- 
surance Company;  and  that  the  plan  of  in- 
surance contained  in  the  defendant's  policy 
is  set  forth  and  expressed  on  pages  10  and 
11  of  said  book,  and  as  so  expressed  had 
been  adopted  by  the  defendant  prior  to  the 
issue  of  the  policies.  Tbe  trial  court  has 
found  as  a  t&ct  that  this  pamphlet  was  not 
adopted  by  the  defendant  It  was  prepared 
and  published  for  the  exclusive  use  of  the 
agents  of  the  Widows'  &  Orphans*  Company, 
and  at  the  time  the  first  of  the  policies  In 
suit  was  Issued  that  company  was  transact- 
ing business  through  Its  own  agenta.  The 
pamphlet  after  tbe  manner  of  insurance 
literature,  attacks  the  defendant  and  othei 
companies  named  as  Incapable  of  carrying 
on  this  plan  of  insurance,  and  attacks  the 
standing  of  the  defendant  and  other  com- 
panies named.  It  seems  hardly  credible  that 
the  defendant,  in  issuing  these  policies  as 
its  own  peculiar  plan  of  Insurance,  should 
have  sanctioned  the  dlatribnthm  and  use  of 
such  a  pamphlet  of  another  company. 

The  plaintiffs,  however,  claim  that  upon  the 
special  facts  found  the  adoption  of  tbl? 
pamphlet  is  a  necessary  conclusion  of  law. 
For  the  purpose  of  this  decision  we  will  as- 
sume that  the  plaintiffs'  claim  Is  correct  and 
that  the  defendant  did  authorize  the  use  of 
this  pamphlet  as  an  explanation  of  tbe  plan 
of  Insurance  contained  In  its  policies.  Ic 
must  be  remembered,  however,  that  a  book 
of  this  kind  Is  not  the  policy,  but  Is  simply 
explanatory  of  the  policy.  It  must  be  read 
In  connection  with  the  terms  of  the  policy, 
and  when  Its  language  may  be  construed  as 
consistent  with  those  terms,  a  different  and 
inconsistent  construction  cannot  be  given. 
We  think  any  fair  construction  of  this 
pamphlet  Is  consistent  with  the  meaning  of 
the  policy  as  expressed  In  Its  language.  It 
would  be  a  waste  of  time  to  sift  In  detail  the 
loose  phraseology  of  this  book,  covering  some 
120  pages,  or  to  compare  it  with  the  language 
of  companion  books  covering  over  100  poges 
more,  written  by  the  same  author,  for  the 
same  purpose,  and  at  the  same  time,  and 
clearly  proper  to  be  considered  In  ascertain- 
ing his  meaning.  The  true  meaning  of  the 
pamphlet  appears  with  sufficient  clearness  In 
the  extract  from  pages  10  and  11,  on  which 
the  plaintiffs  mainly  rely.  The  author's  com- 
ments on  the  reserve  dividend  plan  are  con- 
tained In  some  30  paragraphs,  placed  under 
"catch"  headings,  without  much  reference 
to  clearness  or  connection.  Among  these  Is. 
"A  Bluu>le  View  of  the  Bes^e  Dividend 
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Plan."  He  layg:  "The  company,  In  issuing 
any  policy,  goaranty  two  things:  the  amoont 
Insured  according  to  its  tenna,  and  an  equlta- 
Ue  share  In  an  the  aurplua  and  earnings. 
The  amount  Insured  they  pay  after  it  be- 
comes a  (daim.  The  aurplud  they  dl-rlde  by 
way  of  a  cash  dlTidend  at  the  end  of  every 
year."  Here  is  a  clear  statement  of  the 
whole  promise  of  the  company  In  any  policy. 
The  death  claim  Is  a  liability  that  must  be 
paid.  The  dividend  is  an  apportionment  of 
surplus.  Tills  Is  true  of  the  resale  policies 
as  well  as  of  all  others.  Wherein  they  differ 
is  this;  "The  reserve  policies,  however,  In 
forming  a  class,  stipulate  among  themselves 
that  all  dividends  allowed  npon  their  policies 
for  ten  years  shall  be  retained  by  the  com- 
pany, Invested  at  the  av«age  rate  of  Interest 
obtained  on  their  Investments,  and  finally 
divided  at  the  close  of  the  ten  years  among 
the  living  members  only."  This  stipulation 
is  contained  In  the  iiollcy  as  follows:  "This 
policy  shall  not  be  entitled  to  any  share  In 
the  dividend  surplus  of  said  company  other 
than  at"  the  end  of  10  years,  when  the  divi- 
dend fund  shall  be  divided  among  the  policy 
holders  then  living.  He  goes  on:  "It  is  fur- 
ther stipulated  that  In  case  any  member  fails 
to  keep  his  policy  in  force  for  the  ten  years, 
he  shall  forfeit  his  reserve  for  the  benefit  of 
his  class,  which  sum  shall  be  kept  at  inter- 
est by  the. company,  and  divided  in  like  man- 
ner." This  stipniatlon  is  contained  In  the 
policy  as  follows:  "An  equitable  surrender 
value  will  be  allowed  In  purchase  of  this  pol- 
icy only  at  such  time  as  a  dividend  may  be 
due  and  payable  upon  it  by  its  terms."  A 
policy  holder  could  stipulate  to  forego  the 
surrender  value  of  his  policy,  but  whatever  of 
reserve  there  may  be  beyond  this  goes,  upon 
a  lapse  by  force  of  the  Insurance  contract,  to 
the  free  assets  of  the  company.  Tet  prac- 
tically, by  force  of  this  stipulation,  the  whole 
amount  held  In  reserve  goes  to  those  assets. 
Hie  phrase  *f orfelts  his  reserve,"  etc..  Is  ac- 
curate enough  for  a  "simple  view."  Mr. 
Stewart  goes  on:  "It  follows  then  [follows 
from  the  stipulations  of  the  policy  holders] 
that  for  every  class  formed  a  fund  will  ac* 
cumulate  from  five  sources,  as  follows,"  stat- 
ing the  sources  substantially  as  stoted  on 
the  policies. 

The  significance  of  this  language  lies  In 
the  fact  that  a  "dividend"  Is  defined  as  an 
equitable  share  In  all  the  surplus  and  earn- 
ings, that  the  reserve  policies  differ  from  oth- 
ers only  by  reason  of  the  stipulations  con* 
tained  In  the  policies  themselves,  and  that 
the  fund  for  the  reserve  dividend  accumu- 
lates In  a  special  way  only  by  reason  of  these 
stipulations.  This  accumulation  Is  the  same 
as  that  mentioned  on  the  policies,  namely, 
"the  total  gains"  from  all  sources.  And  the 
final  conclusion  of  Stewart  Is:  "It  is  plain, 
therefore,  that  the  dividend  to  the  existing 
members  at  the  close  of  tbe  class  must  be 
oonslderably  larger  than  the  dividend  accumu- 
lating In  the  ordinary  way."   The  dividend 


to  tiie  octotlng  members,  fed  from  the  five 
sources  named.  Is  an  equitable  share  of  the 
surplus;  In  this  respect  precisely  like  tbe 
dividend  accnmulatlng  In  tbe  ordinary  way, 
the  only  dlffovnce  being  that  the  surplus  is 
liable  to  be  consIderaUy  larger.  Tlils  lan- 
guage, in  eranectlon  with  that  whldi  goes  be- 
fore, Is  conclusive  that  tiie  "reserve  divldoid" 
Stewart  is  talkhig  about  la  a  "dividend,"— 
an  equitable  share  of  surpins,— and  not  a 
payment  This  fundamental  assumption  that 
the  reserve  dividend  la  a  "dividend"  imiAylng 
stirpIuB,  and  derived  only  from  profits,  runs 
through  the  whole  book,  and  fixes  Its  mean- 
ii^.  He  starts  with  a  statement  tiiat  the 
plan  Is  a  division  of  "profits."  He  states  ttiat 
it  "differs  from  all  others  hi  that  It  recog^ 
nizes  the  sources  whence  the  surplus  arises, 
and  returns  to  each  contributor  the  exact 
amount  contributed."  Among  these  sources 
is  the  "gain  from  lapses,"  and  it  Is  "this  sur- 
plus" whidi  "is  divided  among  the  policy 
holders  In  an  equltaUe  proportion."  He  calls 
special  attention  to  the  fact  that  this  surplus 
accnmulatlng  for  10  years  serves  as  a  sort  of 
guaranty  capital  In  addition  to  the  reinsur- 
ance fund,  and  thus  furnishes  a  "security  be- 
yond question"  for  tbe  payments  of  the 
amounts  insured.  In  the  companion  book, 
"Key  to  the  Reserve  Endowment  Flan,"  he 
Btotes  that  the  reserve  dividend  Is  a  "ques 
tion  of  surplus.  Its  accumulation  and  dl 
vision,"  and  that  "the  reserve  dividend  is  a 
question  of  profits  only,"  that  the  realization 
of  profits  depends  on  assnmptlons  by  way  of 
estimate  only,  that  the  company  does  not 
guaranty  profit,  and  assumes  no  liability  In 
respect  to  it  In  the  companion  book  pre- 
pared for  the  defendant,  about  the  time  It 
commenced  this  kind  of  Insurance,  he  stotes 
the  BourceA  of  the  reserve  dividend  is  "the 
profits  of  favorable  mortality,  the  savings  In 
expense,  the  gain  by  Interest  and  Investmaits, 
and  the  profits  from  lapses."  And  in  describ- 
ing the  characteristic  provisions  plainly  ex- 
pressed in  Oie  defendant's  policy,  he  refers 
to  their  reserve  dividend  feature  as  "its  guar- 
antied equitable  participation  tn  the  com- 
pany's surplus  in  periods  elected  by  the  policy- 
holder." The  more  carefuDy  this  book  Is 
examined,  the  more  clearly  this  meaning  ap- 
pears. But  It  appears  with  certainty  from 
the  statements  that  are  the  foundation  of  "a 
simple  view  of  the  reserve  dividend  plan." 
on  pages  10  and  11,  viz.  a  dividend  la  an 
equitable  share  of  surplus.  Tbe  reserve  pol- 
icies contain  certain  stipulations  between 
themselves,  by  which  the  share  of  those  who 
die  or  whose  policies  lapse  goes  to  Increase 
the  share  of  those  who  live  and  i>erslst  The 
reserve  dividend  fund  Is  die  result  of  these 
stipulations.  At  the  end  of  10  years  a  dividend 
— L  e.  an  apportionment  of  existing  surplus — 
Is  made  to  existing  policies.  This  la  the  sub- 
stance of  the  whole  lK>ok;  the  rest  Is  or- 
namentation. There  is  some  unfalmesa  to 
the  author,  as  well  as  a  touch  of  the  humor- 
ous. In  treating  a  dmmmei'B  pamphlet,  which 
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tu«  Ow  resonrcei  <tf  faziC7  and  exaggeration 
In  buUtcrlinlnate  praise  of  a  general  scbeme 
of  tnsnrance,  as  tbe  responslUe  explanation 
of  the  tama  of  a  written  contract  Stewart 
ujM  tbe  persisting  poUcj  holders  are  entitled 
to  share  In  a  sorplua;  the  plalntiiffs  claim 
they  are  entitled  to  the  payment  of  a  debt 
Stewart  says  the  company  promised  to  dls- 
trlbote  wbat  It  has;  the  plaintiffs  claim  a 
further  promise  to  pay  a  sun  it  has  not 
Whether  we  read  these  policies  by  tbemselves 
at  in  omnectfam  with  the  "Key  to  the  Re- 
aerre  DlTldend  Plan"  as  an  authorized  ex- 
planation, tbe  result  is  the  same.  There  Is 
DO  foondatlon  for  the  irialntifCs'  claim,  and 
upon  oor  interpretation  of  the  policies  they 
cannot  maintain  this  action. 

There  Is  another  view  of  these  contracts 
that  may  be  mateilaL  All  that  dlstlngnlshes 
OTdinary  life  Insurance  from  a  wagering  conr 
tract  Is  tbe  theory  of  protection  against  dam- 
age that  may  be  suflTered  through  another's 
death.  This  protection  may  be  purchased  by 
the  insured  In  behalf  of  his  own  famfly,  or  of 
those  he  sees  fit  to  make  his  beneficiaries. 
It  may  be  purchased  by  one  on  his  own  ac- 
count where  be  may  suffer  damage  from  an- 
other's death  by  reason  of  kinship,  the  rela- 
tion of  creditor,  or  other  losurable  Interest 
But  when  this  element  of  protection  Is  en- 
tirely eliminated,  tbe  insurance  Is  a  wager, 
and  the  contract  is  Toid.  Cronln  r.  Insur- 
ance Go.  (B.  I.)  40  Atl.  497.  In  the  present 
case  tbe  policy  holders  stipulate  between 
tbemsdres  that  tbe  8urrend»  value  of  each 
policy  liqMlng,  which  represrats  payments 
made  In  behalf  of  the  ben^clary,  shall  go  to 
benefit  other  policy  holders  living  at  a  certain 
time,  who  are  total  strangers  to  tbe  policy 
and  the  Insured.  ThUi  Is  a  mutual  wager 
open  tbe  chances  of  life.  There  Is  no  con- 
odvaiile  element  of  protection.  The  sole  pur- 
pose of  the  bet  is  personal  profit  It  is  tbe 
risk  of  wbat  Is  due  to  each  in  tbe  case  of  a 
lapse  for  the  chance  of  winning  what  la  due 
to  others.  It  Is  correctly  described  by  tbe 
plaintiffs*  counsel  as  "tbe  chance  to  specu- 
late on  bis  chances  of  snrrlrlng  the  other 
members."  On  this  ground  these  policies 
were  urged  upon  the  public,  appeals  to 
die  gambling  Instinct,  claiming,  as  stated  In 
tbe  Stewart  psmphlet  that  *^k  la  the  con- 
dition of  success."  The  only  way  of  evading 
the  inralidity  of  such  a  contract  Is  by  the 
daim  that  the  policy  holders  In  fact  wager 
Qothing;  that  alt  payments  of  premiums  be- 
long to  the  company.  Including  those  applied 
to  "nfwtw'"  a  reserve;  and  the  policy  hold- 
ecB  ate  not  entitled  to  any  particular  sam, 
but  only  to  an  equitable  proportion  of  the 
enxss  of  assets  over  liabilities  at  the  time  of 
dtvidend.  We  do  not  pass  npon  the  suffl- 
fltaKT  of  this  claim.  But  If  the  claim  of 
tbe  ^Intiffs  be  true;  If  upon  each  lapse  a 
wum  equal  in  amount  to  tbe  reserve  value  of 
policy  lapsing  becomes  a  liability  of  tbe 
company,  which  it  must  pay  to  the  snrrlving 
policy  hcdders.-^tbea  all  doubt  m  to  tbe  gaa- 


Ing  nature  of  the  transaction  vanishes.  Tlie 
pool  thus  created  is  composed  of  definite 
sums  of  money  of  which  the  company  Is 
stakeholder  under  an  agreement  to  divide 
these  sums  among  the  winners,  who  are  to  be 
determined  by  the  chances  of  life.  If,  Oura- 
fore,  the  plaintiffs  could  maintain  their  claim, 
the  result  would  be  the  dismissal  of  their 
complaint  Courts  of  equity  will  not  anwr- 
tion  the  BpoUa  of  gamblers. 

A.  number  of  assignments  of  enor  la  rul- 
ings of  the  court  are  well  taken.  Tbe  most 
material  occurred  in  the  examination  of  ex- 
perts, so  called.  Air.  Whiting  was  asked  in 
reference  to  the  "Key  to  the  Reserve  Divi- 
dend Plan,"  being  a  book  claimed  as  the  de- 
fendant's authorized  statement  of  the  con- 
tract in  dispute:  "Is  there  anything  in  that 
book  that  requires— anything  In  that  book,  or 
in  that  plan  of  insurance  that  requires— that 
there  should  be  constituted  and  set  aside," 
etc.?  In  respect  to  the  indorsement  on  some 
of  the  policies  in  suit  Mr.  Whiting  was  asked: 
"I  wish  you  would  state  a  Uttie  at  Imgtt 
your  opinion  In  reference  to  that  language, 
and  the  reasons  which  are  at  the  bottom  of 
It"  And  he  was  further  asked,  In  reference 
to  tbe  indorsement  whether  It  was  inconsist- 
ent with  a  printed  statement  of  the  defend- 
ant in  evidence,  as  to  the  accumulation  of 
Its  dividend  fund.  iSx.  Homans  was  asked. 
In  reference  to  the  "Key  to  the  Reserve  Divi- 
ded Fund":  "From  what  fund  are  the  ex- 
penses and  death  claims  made  payable  by  the 
terms  of  that  book?"  And,  also,  "Do  you 
find  anyUiIng  in  the  text  of  that  book,  or  In 
the  Ulustratlre  tables,  that  Indicates  the  ex- 
istence of  any  general  fund,"  etc.?  He  was 
asked  the  same  questions  aboat  the  Indorse- 
ment  that  were  put  to  Mr.  Whiting.  All 
these  questions  were  admitted  against  the 
plaintiffs'  objection,  and  exceptions  were  duly 
taken.  Others  of  a  similar  character,  not 
necessary  to  detail,  were  admitted. 

This  testimony  was  inadmissible.  The 
meaning  and  effect  of  tbe  policy  and  of 
the  document  claimed  as  referred  to  by  the 
policy  was  a  question  of  law  for  the  court, 
Bxperts  may  be  called  to  define  terms  of  art, 
to  explain  the  principles  of  tfaebr  science, 
where  such  principles  are  necessary  to  be  un- 
derstood; to  state  tbe  condition  and  practice 
of  their  business,  when  material;  but  not  to 
instruct  the  court  as  to  the  meaning  of  a 
contract  Sometimes  a  definition  of  a  term 
or  explanation  of  a  principle  may  be  ded- 
slve  of  the  meaning  of  a  document  but  It  is 
for  the  court  to  draw  the  conclusion;  the 
opinion  of  any  one  else  Is  ImmaterlaL  Here 
opinions  were  received  as  to  the  very  point  at 
Issue  In  tbe  case.  Ordinarily,  a  new  trial 
will  not  be  granted  on  account  of  errors, 
where  It  appears  from  the  record  that  a  new 
trial  cannot  lawfully  produce  a  different  re- 
sult. But  this  is  a  matter  of  discretion.  In 
the  present  case  the  trial  court  seems  to  have 
found  tlw  meaning  of  the  policy  as  a  taxA  In- 
temt  tX9m  docweBtacT^  ami  oral  testlmoBy. 
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The  opinions  grroDeoqily  received  from  wit 
nenei  learned  In  InBurance  matters  mnst 
ltav«  been  given  welgbt-^posslbly  controlling 
weight— 4n  reaching  the  conclusion  which  was 
the  basis  of  the  Judgment  Under  the  cir 
cnmstances  at  this  case  &  majority  ot  the 
oonrt  think  oar  discretion  sboold  be  exer- 
dsed  in  setting  aside  a  Judgment  so  reached. 

In  a  former  appeal  Ip  this  case  (3S  AXL  766) 
the  defendant  aaaign^  i67  errors;  in  the 
present  appeal  the  plaintiffs  assign  826  er- 
rors. There  was  no  Just  ground  in  either 
a|q;»ea]  for  such  jwollzlty.  There  is  errw, 
and  the  Judgment  of  the  superior  court  is  set 
aside. 

TOBBANOB  and  HALL,  JJ.,  concurred. 

BALDWIN,  J.  (concurring  In  the  Judgment, 
but  dissenting  In  part  from  the  opinion).  I 
cannot  agree  with  the  majority  of  the  court 
In  approving  the  cwistmction  given,  by  the 
Judgment  appealed  from,  to  the  contract  con- 
tained in  the  policies  in  question.  The  plain- 
tiffs Introduced  In  evidence  a  pamphlet  en- 
titled as  follows:  "New  Flans  of  Insurance 
Presented  by  the  Metropolitan  Life  Insurance 
Company,  619  Broadway.  New  York,  enUtied 
'Beserre  Endowment  and  Reserve  Dividend 
Plans,'  claiming  advantages  not  hitherto  of- 
fered. Originated  and  published  by  William 
P.  Stewart,  actuary  of  the  Metropolitan,  and 
copyrighted  by  him  in  1869.  Entered  accord- 
ing to  act  of  congress  In  the  year  1872  by  the 
Metropolitan  Life  Insurance  Company  In  the 
office  of  the  librarian  of  congress  at  Wash- 
ington." It  is  found  that  William  P.  Stew- 
art, prior  to  1872,  was  the  actuary  ot  the 
Widows*  &  Orphans'  Ben^t  Life  Insurance 
Company,  compiling  and  publishing  while 
such  a  pamphlet  entitled  a  "Key  to  the  Be- 
serve  Dividend  Plan,"  etc.,  which  was  copy- 
righted in  his  name  In  1871;  and  that  in  1S72 
he  became  the  actuary  of  the  defendant  under 
a  contract  by  which  he  gave  it  the  exclusive 
right  until  1878  to  use  and  practice  the  plan 
so  copyrighted.  No  other  proof  was  offered 
that  the  defendant  or  any  of  Its  agents  pre- 
pared the  matter  in  the  pamphlet  of  1872,  or 
had  it  copyrighted,  except  the  fact  of  such 
copyright  and  the  document  Itself.  The 
plaintiffs  asked  the  trial  court  to  find  as  a 
fact  that  it  was  coiorlghted  by  the  company, 
and  the  refusal  to  comply  with  the  request  Is 
assigned  for  error.  It  seems  to  me  plain 
that  It  waa  error.  Hoyt  v.  City  of  Danbury, 
60  Conn.  841,  87  Ati.  lOSl.  The  pamphlet 
served  to  throw  light  on  a  material  point,  and 
If  Its  statements  were  Indorsed  and  put  for- 
ward by  the  defendant,  they  became  thus  en- 
titled to  great  weight  in  determining  the 
nature  of  the  policy  contracts  in  controversy. 
That  it  was  copyrighted  in  the  name  of  the 
defendant  was  prima  facie  evidence  that  it 
was  so  copyrighted  by  its  authority,  and  there 
was  nothing  to  abate  from  the  force  of  that 
presumption.  I  am  therefore  of  opinion  that 
the  pamidilet  should  have  been  taken  as  a 


contemporaneous  explanation  by  the  defend- 
ant of  the  meaning  of  certain  terms  of  art 
used  Ui  its  poUdtts,  namely,  "Beserve  Divi- 
dend Flan."  and  "Beserve  Dividend  Fund." 
Three  of  the  policies  In  suit  bear  an  Indorsar 
ment  which  aJso  states  what  is  to  be  credited 
to  this  fund.  As  these  policies,  in  other  re- 
spects, are  identical  with  all  the  r^t,  I  think 
that  each  of  tlw  whole  numbo:  should  be 
construed  as  U  It  bore  a  similar  Indorsonent 

From  these  sources  of  Information,  aod  oth- 
ers to  which  allusion  is  made  lo  the  preceding 
(Vlnlon,  It  seems  to  me  that  the  contract  of 
the  defendant  was  not  that  found  by  the  su* 
perlor  court  The  defendant  was  a  stock 
company.  Its  capital,  m  1872,  was  9200,000; 
In  1S83,  $500,000.  Ite  means  for  meeting  Ite 
obligations  were,  therefore,  not  limited  to  Its 
premium  receipte  and  the  accumuUtions  from 
them.  It  offered  Insurance  upon  the  "par- 
ticipating'' plan,  under  which  dividends  are 
annually  declared  from  the  surplus  of  the 
year's  operations,  if  any  there  be,  payable  to 
aU  policy  holders  in  proportion  to  the  premi- 
ums received  from  them.  It  also  <^ered  bi- 
surance  upon  the  "reserve  dividend  plan." 
This  was  to  tontine  a  number  of  participat- 
ing policies  for  a  fixed  term  of  years,  and,  in- 
stead of  paying  over  the  dividends  which 
might  be  declared  upon  them,  reserve  pay- 
ment until  the  end  of  the  term,  crediting  in- 
terest meanwhile  oa  the  sums  so  reserved. 
But  this  was  not  all.  In  the  words  of  the 
copyrighted  pamphlet  of  1872: 

"On  the  reservo  dividend  and  reserve  en- 
dowment plans  a  fund  will  accumulate  from 
five  sources,  as  follows:  First,  from  the  or- 
dinary dividends,  as  allowed  by  the  company, 
accumulated  upon  existing  policies;  second, 
from  the  accumulateddivldends  bequeathed  to 
the  class  by  dying  members;  third,  from  the 
accumulated  dividends  forfeited  to  the  class 
by  retiring  members;  fourth,  from  the  re- 
serve of  all  policies  lapsing  before  the  close 
of  the  <dass:  flfth,  from  the  addition  ot  com- 
pound interest  It  f^dlows.  then,  that  the  ex- 
isting members  at  the  close  of  the  class  will 
get,  besides  receiving  all  the  ordinary  divi- 
dends earned  by  their  policies,  more  or  less 
from  all  the  last  four  sources.  It  is  plain, 
therefore,  that  the  dividend  to  the  existing 
members  at  the  close  of  the  class  must  be  con- 
siderably larger  than  the  dividends  accumu- 
lated in  the  ordinary  way." 

One  of  the  five  sources  of  credit  to  the  "re- 
serve dividend  fund"  was,  therefore,  "the  re- 
serve of  all  policies  lapsing  before  the  close 
of  the  class."  On  a  previous  page  of  the 
same  work  we  find  another  description  ot  tlie 
"reserve  dividend  plan,"  as  follows:  "The 
reserve  dividend  plan  contemplates  the  re- 
serving for  ten  years  of  the  usual  dividends 
paid  policy  holders  annuaUy,  and  then  of 
dividing  this  sum  equiteUy  among  the  sur 
vlvors.  In  the  event  of  death  during  this 
period,  the  full  face  of  the  policy  la  paid; 
in  which  case  it  has  proved  a  productive  In- 
vestment to  the  extent  of  bom  600  to  5,000 
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per  cent  of  iti  east  In  the  event  of  a  poUcy 
liotder  caUnqolahlBg  tale  Innuance,  tale  ra- 
eem  rererta  to  the  muTlTlns  membere."  In 
(te  Indonement  on  thiee  of  the  poUctea,  to 
wbich  reference  has  been  made,  the  credits 
to  tbe  reserre  dlrldud  fund  are  described  as 
-*giln8  from  the  foUowlns  aonroes,"  and  one 
of  these  sources  Us  clren  as  "the  total  reserve 
on  lU  polldee  lapslnK  before  the  completion 
of  said  period."  I  tUnk  that  the  tontine 
toed,  imdcr  the  ptan  thus  stated  by  the  de- 
fmdant.  was  »titled  to  be  credited  either 
witb  tbB  total  ameiattt  of  tbe  1^1  reserve 
<in  all  poUdes  lapstaic  within  tbe  tontine 
period,  or  with  such  part  of  that  amount  as, 
in  tbe  fair  ^dgment  of  tbe  tympany,  mlfht 
property  be  treated  as  surplus  funds,  not 
needed  to  sdreoffthcn  Its  capital,  or  othra^ 
wlie  to  aeeore  Hie  performance  of  Its  obllga- 
tkna  The  "ordinary  dividends  allowed  by 
the  eompany,"  and  paid  or  anOUed  annoaUy 
npoD  participating  polldes,  came  from  such 
iforplns  as  mi|^t  remain  when,  from  tbe 
premiums  aecnied  daring  the  year  upon  all 
mch  peUetes,  reodpta  of  hmome  from  in* 
nstnwnts  other  than  those  representing  the 
apltal  stoA  and  gains  on  sales  of  ancta  In- 
vvsrauata,  there  was  deducted  the  amount 
or  Its  cnrrent  expendltiirei,  together  wlib  the 
nquMte  addlUons  to  the  reserve  to  be  car^ 
Tied  for  each  policy,  ien  snbtnctlons  for 
reserves  no  longer  necessary  because  the  poli- 
cies agahwt  which  Ihey  were  held  had  ceased 
to  be  in  force.  Hiere  would  be  Included  In 
its  cturent  e]veDdttarBB  whatever  It  might 
pay  on  matured  polldee,  or  for  the  surrender 
Tulne  of  policies  pncduued.  The  total 
amount  of  the  reserves  on  lapsed  poUcWs  was 
thus  a  soarce  of  credit  to  the  general  sur- 
plns,  ovt  of  vrtUdi  tiw  usual  ammal  dividends 
to  poliey  holders  woe  payable.  But  Uiese 
dlTldenda  In  ttie  amregate  were  not  necea- 
sirfiy  fv  probably  to  equal  the  amount  of  that 
ni^ns.  It  might,  *t  the  reaaraable  dlBcre- 
tlon  of  the  company,  be  drawn  upon  for 
tllvldends  to  stoc^btdders,  or  for  a  permanent 
addition  to  tbe  cmnpany's  Investment!^  to 
strengtheo  Its  llnamilal  credit  It  might  also 
i^e  dawn  upon  to  satisfy  qteclal  contracts 
viQi  special  dasses  of  policy  holders,  who 
bad  be^  Induced  to  Insnre  themselves  In  a 
particular  way  by  the  promise  of  such  a 
beaeflt  Such  was  the  case  of  ^e  tootine 
poUey  holders  under  the  reserve  dividend 
jrisn.  Tbey  had  agreed,  In  lieu  of  receiving 
tbe  asoal  divMends  every  year,  to  have  the 
sum  to  whidi  these  would  amount  remain 
to  Oe  hands  of  tiie  eompany  for  10  years, 
during  whMi  It  wonU  serve,  in  favor  of  Its 
credltora,  tndndlng  themselves,  as  a  "guar- 
saty  ei^tar*  in  addltkm  to  the  regular  re- 
■aianaea  reserve  tntd  required  by  btw.  as 
Matsd  In  Stewarf  s  orlglaal  Key  to  ttie  Re- 
ttrve  DtvUeiid  Plan  (page  S6).  In  consldem- 
tion  of  this  tbe  company  promised  than 
vtateva  gala  might  aooue  from  lapses  of 
say  of  die  policies  In  their  tontine.  One  gain 
accrued  by  chalking  ofC  fron  the  list  of  the 
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company's  llahOltlss  the  reserve  previously 
held  tax  «ach  lapsed  policy;  tor  this  left  Its 
amount  a  free  asset,  to  be  treated  as  such  In 
compuUng  the  surplus  available  for  divi- 
dends. But  thhi  cannot  be  what  was  Intend- 
ed by  tbe  separate  specification  of  the  total 
reserve  on  lapsed  policies  as  an  additional 
source  of  gain  to  those  already  described. 
The  tontine  pidldea  were  to  have  some  bene> 
fit  by  these  Ispses  besides  that  which  was 
exhausted  In  Inoeaslug  the  uausl  dividends, 
la  which  all  participating  policy  holders 
diared  alike.  The  only  other  gain  tbey  could 
have  would  be  by  a  credit  either  of  the  total 
amount  of  these  reserves  to  the  tontine  ftmd. 
m  of  such  portion  of  it  as  the  coa^ay 
thought  It  equitable  to  allow. 

There  Is  nothinc  singular  or  unfair  In  such 
an  arrangement  Tbe  "reserve  endowment 
plan,"  which  was  combined  with  the  "re- 
swve  dlvldoid  phui"  In  all  the  policies  in 
controversy,  Insured  to  each  survivbig  policy 
holder  who  kept  his  policy  in  force  during 
the  whole  term  of  his  Insurance  (which 
mifijit  be  toagw  than  tlie  tontine  term)  the 
full  amount  of  the  reserve  which  ought  to 
have  been  held  against  his  poU«y,  whether 
In  fOct  the  company  hod  malntolned  It  In- 
violate or  not  Tlie  sum  insured  up«m  his 
llf^  being  no  longer  payable  In  any  contin- 
gency, he  m^ht  fairly  stipulate  to  have  the 
reserve  returned,  which  bod  beooi  or  ought 
to  have  been  kept  to  meet  the  cmitlngaicy 
of  bis  previous  deatb.  So  all  the  members 
of  the  tontine  might  fairly  stipulate  with  tbe 
company  and  each  other  that.  If  any  of  them 
let  his  policy  lapse,  the  reserve  which  had 
been  or  ought  to  have  been  against  It 
being  tnoA  the  lapse,  should  forthwith 
go  Into  the  tmtine  fund.  While  in  the  fund, 
it  weuld  be  an  asset  of  the  company  quoad 
Ite  creditors.  At  tbe  end  of  the  tontine,  It 
would  be  payaUe  to  tlie  tontine  survivors, 
subject  only  to  such  righto  of  creditors  and 
to  anj  statuto  requiremmto  as  to  the  main- 
tenance of  an  adequate  reinsurance  reserve. 
The  superior  court  has  found  that  the  policy 
contract  waa  that  dividends  to  members  of 
the  tcmtbie  should  be  made  only  out  of  the 
recelpte  for  premiums  upon  the  tontine  poll- 
das.  Improved  at  Interest;  and  that  there 
must  first  be  deducted,  onumg  other  things, 
all  sums  paid  tot  Insurance  upon  the  lives 
of  those  of  the  class  who  had  died,  and  any 
omounto  paid  to  buy  In  any  of  the  class 
policies.  I  find  no  such  provisions  in  any  of 
ttia  docnnwito  In  proof.  On  the  contrary. 
In  the  Key  to  the  Reserve  Dividend  Flan, 
Stewart  expressly  says  that  "tlie  e:^ases 
and  deatb  daima  are  paid  out  of  the  general 
food  ct  the  company,  and  not  charged  to  the 
class  fund."  Any  other  arrangement  would 
Tlfdato  tlie  general  principles  of  life  Insur- 
ance, whldi  Is  only  safe  for  either  party 
whoi  a  large  number  of  lives  are  at  rlak, 
so  aa  to  allow  the  doctrine  of  averages  full 
0ay.  The  stverlor  court  also  denied  tbe 
tontine  fni^  any  benefit  from  luwes,  except 
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that  idiared  1^  all  participating  policy  bold- 
en  In  the  ascertalnmeot  of  tlA  mrplos  ap- 
plicable to  ordinary  dlTldends.  I  think  the 
policy,  which,  U  obscure,  Bhoold  be  cooBtni- 
ed  against  the  defendant  whose  production 
It  Is,  promised  some  addition  to  the  fund, 
outside  of  Its  share  In  the  usual  dlTldends, 
from  the  reserves  which  were  or  ought  to 
hare  been  held  against  the  lapsed  policies, 
and  tltat  this  proviso  was  valid  and  enforce- 
able. In  the  preceding  opinion  of  the  court 
It  Is  said  that,  If  the  undertakliu;  were  to 
account  for  the  entire  reserve,  it  would  be 
a  mere  wager,  and  so  void.  To  this  I  can- 
not agree.  It  seems  to  me  a  l^itlmate  mode 
of  reducing  the  cost  of  insurance  to  the  sur- 
Tlvors  of  the  tontine,  in  the  benefit  of  which 
all  share  alike  at  the  Inception  of  the  con- 
tract, since  the  chances  of  life  are  then  un- 
certain. In  my  opinion,  the  total  amount  of 
the  reserves  belongs  to  tbe  tontine  fond,  sub- 
ject only  to  the  rights  of  creditors  or  the 
provisions  of  statute  law  as  to  the  neces- 
sary insurance  reserve.  In  Stewart's  Key 
to  the  lleserve  Dividend  Plan,  after  explain- 
ing its  right  to  the  usual  dividends,  he  si^: 
"It  Is  further  stipulated  that,  in  case  any 
member  falls  to  keep  his  policy  in  force  for 
the  ten  years,  he  shall  forfeit  his  reserve  for 
the  boieflt  of  his  class,  which  sum  shall  be 
kept  at  Interest  by  the  company,  and  di- 
vided in  like  manner."  In  bis  "Key  to  the 
Reserve  Endowment  Plan."  he  recurs  to  the 
subject  of  the  "reserve  dividend,"  and  de- 
scribes It  thus:  "The  dividend  Is  not  a  re- 
turn at  compound  Interest  of  the  policy 
hohter's  own  money,  but  the  payment  to 
him  of  bis  equitable  share  In  the  fnnds  of 
the  company.  This  Share  will  indnde  the 
contributions  from  lapsed  dividends,  re- 
serves, and  the  dividends  bequeathed  by 
dying  members."  All  this  seems  to  me 
fundamentally  Incoiwistent  with  the  conclu- 
sions of  the  superior  court,  which  were  that 
the  business  of  each  tontine  was  to  be  mar- 
shaled by  itself,  but  that  lapses  In  tontine 
policies  benefited  the  tontine  only  as  It  bene- 
fited every  participating  policy  holder. 

Considerable  weight  Is  attached  by  the 
majority  of  the  court  to  the  provision  In 
livery  policy  that  "an  -  equitable  surrender 
value  will  be  allowed  In  purchase  of  this 
policy  only  at  such  times  as  a  dividend  may 
be  due  and  payable  upon  it  by  its  tenns." 
As  dividends,  while  they  migbt  become 
"due"  annually,  were  not  to  be  "payable" 
until  the  end  of  the  tonUne  term,  this  for- 
bade tiie  company  to  buy  In  any  of  the  ton- 
tined  policies  prior  to  that  event.  Its  object, 
88  It  strikes  me,  was  not  to  express  a  protn- 
ise  to  pay  a  surrrader  value,  but  to  provide 
against  wroni^ng  the  tontine  survivors  by 
denying  them  the  full  benefit  of  any  lapse. 
Bach  policy  provides  distinctly  that  "in 
every  case  when  this  policy  shall  cease  and 
determine,  or  become  or  be  null  and  void, 
all  payments  thereon  shall  be  forfeited  to 
the  company,"  and  that,  if  there  be  any  de- 


fault In  the  payment  of  premiums,  it  "sbnlt 
cease  and  determine."  A  purchase,  there- 
fore, of  one  who  contemplated  droppbig  his 
Insurance,  was  an  act  of  mere  grace.  If  be 
belonged  to  a  tontine.  It  was  better  for  the 
other  members  that  bis  relations  to  tbem 
should  be  terminated  by  a  lapse,  rather  tban 
a  purchase.  A  purchase  would  prevent  a 
lapse,  and  by  giving  the  company  some 
rights  as  his  assignee,  or  as  respects  the 
purcAiase  money  paid,  would  complfcate  or 
disarrange  the  final  settlemmt  of  the  tontine 
accoimt  On  the  other  hand,  it  a  purchase 
were  made  at  the  end  of  the  term,  the  com- 
I»any  simply  would  become  tbe  assignee  of 
tbe  voidor's  right  In  the  accumulated  fund, 
whatever  it  was. 

I  cmcur  In  the  opinion  ttiat  in  tbe  admi&- 
sion  of  expert  testimony  to  determine  tbe 
ctmstruction  of  written  documents  fbere  was 
error  for  which  a  new  trial  should  be 
granted. 

AXDHEW8,  C.  J.  I  concur  In  tbe  result, 
and  In  the  opinion  written  by  Judge  HAAI- 
EBSLET,  that  ther«  was  «ror  in  the  admis- 
sion of  the  expert  testimony.  I  dissent  from 
that  part  of  his  opinion  which  discusses  the 
meaning  of  tbe  pollciea  On  that  part  of 
the  case  I  agree  with  tb»  views  expressed 
by  Judge  BALDWIN. 


LANS  v.  SMITH  et  sL 
(Supreme  Conrt  of  BrrorB  of  OonneetieDt,  July 
26,  1S98.) 

Tidb-Watbr  Flats  —  BnuionTKxiNQ  Harbor  — 
Cbahnbl— Injckt  to  Otstkr  BSD. 
The  owner  of  an  oyster  bed  on  tlde-wnter 
flats,  designated  to  bim  under  tbe  ]aw8  of  the 
state,  has  no  cause  of  action  against  those  who 
injure  it  b;  digginK,  In  a  proper  manner,  a  chan- 
nel through  it  for  the  purpose  of  straightening 
and  improving  the  harbor  channel,  the  digging 
being  with  the  approval  of  the  secretary  of  war 
and  the  board  of  harbor  commlBsloners,  under 
permits  from  them. 

Appeal  from  superior  court,  New  Haven 
county;  George  W.  Wheeler,  Judge. 

Action  by  Frank  T.  Lane  against  Marcus 
P.  Smith  and  others.  Judgment  for  plain- 
tiff.   Defendants  appeaL  Reversed. 

Action  to  recover  damages  for  an  alleged 
unlawful  entry  made,  and  alleged  wrongful 
acts  done,  upon  certain  oyster  grounds  lo- 
cated in  New  Haven  harbor,  and  for  tbe  con- 
version of  personal  property  found  thereon, 
brought  to  the  superior  court  for  New  Haven 
county.  The  plaintiff  demurred  to  certain  an- 
swers filled  by  the  defendants,  and  the  court 
sustained  tbe  demurrers.  The  case  was  then 
tried  to  the  Jury,  Verdict  and  Judgment  for 
tbe  plalutiff,  and  appeal  by  the  defendants 
for  alleged  errors  In  tbe  rulings  and  charge 
of  the  court   £rror  and  new  triaL 

William  H.  Ely  and  Howard  O.  Webb,  for 
appellants.  Henry  Stoddard  and  R(^r  S. 
Baldwin,  for  anpc^lee. 
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TORRANCB;  X  This  case  arlseB  out  of 
tbe  fact*  set  forth  In  the  record  of  the  case 
of  Lane  t.  Board  (recently  before  this  court) 
40  Atl  1068,  with  reference  to  the  digging  of 
a  diannel  over  certain  tide-water  fiata  in 
New  Haren  harbor.  In  that  case  the  pres- 
ent plaintiff  sought  to  have  the  order  of  said 
rommlsslonera,  which  limited  his  right  to 
vbarf  oat  and  confined  it  to  the  Inshore  line 
of  said  channel,  modified  or  set  aside.  In 
this  esse  he  sues  the  parties  who  were  con- 
cerned In  the  actual  digging  of  the  channel, 
for  tbe  damages  which  he  claims  were  caused 
to  him  bj"  their  acts.  The  complaint  con- 
tains three  connta.  The  first  alleges,  In  snb- 
itance,  these  facts:  That  the  plaintiff  Is  the 
owner  and  In  possession  of  a  certain  describ- 
ed pwtion  of  the  tide-water  flats  In  the  har- 
bor. In  front  of  his  upland,  between  falgh- 
vater  mark  and  the  established  harbor  line, 
and.  in  effect,  that  this  territory  has  been 
dnly  designated  to  him,  under  the  laws  of 
tbis  state,  for  the  cnltlratlon  of  oystera  and 
i-lams;  that  he  bad,  at  large  expense,  prior 
to  tbe  acta  complained  of,  Improved  and  pre- 
pared said  ground,  and  made  It  fit  for  the 
onltlTstlon  and  raising  of  oysters  and  clams, 
and  tiad  placed  a  large  quantity  of  valuable 
oysters  thereon,  which  were  upon  said  ground 
when  the  acts  complained  of  were  done,  and 
was  engaged  In  the  cultivation  of  oystera  and 
clams  thereon;  that  the  defendants  unlawful- 
ly entered  npon  said  premises,  and,  with  a 
steam  dredging  machine,  dug,  excavated,  and 
tore  up  said  premises,  and  thereby  greatly 
iBjared  them,  and  the  plalnUfTs  property 
thereon,  and  tbe  platnUfTs  business.  The 
second  count  alleges  that,  whQe  digging  and 
excavating  on  said  premises,  the  defendants 
took  away  and  converted  to  their  own  use 
large  quantities  of  the  material  which  had 
been  placed  npon  said  premises  by  the  plain- 
lilT  and  bis  grantors  for  tbe  purpose  of  mak- 
ing said  premises  fit  for  the  cultivation  of 
oysters,  and  also  large  quantities  of  the  oys- 
ters and  clams  then  being  and  growing  npon 
raid  premises.  The  third  count  alleges  that 
the  defendants  did  the  acts  complained  of 
without  notice  to  the  plaintiff,  without  giving 
blm  an  opportunity  to  preserve  and  protect 
hla  property,  and  that  said  acts  were  done 
ceKligently,  and  with  Intent  to  Injure  tne 
plaintiff  and  his  property.  In  their  answers, 
the  defendants  denied  that  they  had  taken 
away  or  converted  to  their  own  use  any  of  the 
property  of  tiie  plaintiff  as  alleged;  they  de- 
nied tbe  allegations  of  the  third  count,  the  sub- 
stance of  which  Is  above  stated;  and  tiiey  then. 
In  substance,  set  up  In  Justification  of  their 
entry,  and  the  digging  of  the  channel,  tbe  facts 
with  reference  to  this  matter  set  forth  In  the 
finding  In  the  case  of  Lane  v.  Board,  herein- 
before referred  to,  and  to  which  case,  for  a 
detailed  statement  of  said  facts.  It  Is  suffl- 
dent,  for  tbe  purposes  of  this  case,  to  refer, 
wtthoot  here  setting  them  out  In  fnll.  In  sub- 
stance tad  toMtj  stated,  the  facts  set  op  bi 


tiie  answers  were  these:  A  portion  of  the  nat- 
ural channel  In  this  part  of  the  harbor  was 
ahalloWt  narrow,  and  very  crooked  In  1896, 
and  had  been  so  for  a  long  time,  and  was  hi- 
adeqnate  to  the  requirements  of  public  naviga- 
tion. The  channel  In  question  here  was  dug 
by  the  defendants  for  the  purpose  of  straight- 
ening and  Improving  this  portion  of  the  old 
channel.  It  was  In  fact  merely  a  strali^ten- 
Ing  and  Improvement  of  the  same,  and  Its  com- 
pletlon  has  greatly  Improved  the  navigability 
of  the  waters  here.  It  was  dug  with  the  ap- 
proval of  the  secretary  of  war,  and  of  the 
board  of  harbor  commls^ners,  under  written 
permits  for  that  purpose  Issued  by  them,  and 
tiie  work  was  performed  In  effect  under  their 
supervision.  These  facte  wwe  stated  In  detail 
substantially  In  the  same  manner  as  they  are 
stated  In  the  record  of  the  former  case  of 
Lane  v.  Board.  To  these  answers  the  plaintiff 
demurred,  mahily  on  the  ground  that  the  dig- 
ging of  the  cbaonel  at  all  constituted  a  taking 
of  his  property,  and  an  Invadon  of  his  rights 
In  these  tide-water  flats,  and  the  answers  did 
not  show  that  the  property  so  taken  had  been 
taken  by  any  proper  condemnation  proceed- 
ings, nor  that  any  compensation  for  such  tak- 
ing had  been  made  to  the  plaintiff  therefor,  or 
had  been  provided  for  at  all,  and  therefore 
failed  to  show  any  Justification  for  tbe  entry 
npon  said  premises  and  the  digging  of  said 
channel.  Other  causes  of  demurrer  were  as* 
signed,  sudi  aa  want  of  notice  to  the  plaintiff 
that  the  permits  for  the  digging  of  tbe  channel 
were  about  to  be  Issued,  want  of  opportunity 
to  him  to  be  heard  before  they  were  Issued, 
and  tbe  fact  that  the  permit  from  the  harbor 
commlsrioners  was  not  Issued  at  a  meeting  of 
the  board;  bat  they  all  grow  out  of  and  de- 
pend upon  this  main  ground  of  demurrer. 

If  the  mere  excavation  of  the  channel  in  a 
proper  and  reasonable  manner  would  not 
constitute  a  taking  of  the  plalnOfPs  proper- 
ty, nor  any  such  Invasion  of  his  rights  as 
would  entitle  blm  to  compensation,  then  he 
was  not  entitled  to  notice,  nor  to  be  heard 
before  the  Issue  of  the  permits,  and  cannot 
avail  himself  In  this  action  of  any  mere  In- 
formality In  the  Issue  of  the  permit  by  the 
harbor  commissioners.  The  court  sustained 
the  demurrers,  and  the  case  was  tried  to  the 
Jury  upon  the  pleadings  as  they  stood  after 
this  ruling;  and,  as  tliey  thus  stood,  sub- 
stantially the  only  question  before  the  Jury, 
as  tbe  court  told  them,  was  the  amount  of 
damages.  For  the  reasons  stated  In  the  case 
of  Lane  v.  Board,  supra,  which  need  not 
here  be  repeated,  we  think  the  facts  set  up 
in  the  answers,  if  proved,  would  constitute 
a  defense  to  the  entry  complained  of,  and  to 
the  excavation  of  the  channel  In  a  reason- 
able and  proper  manner.  Of  this  substan- 
tial part  of  their  defense  the  defendants,  by 
the  ruling  upon  the  demurrers,  were  de- 
prived, find  for  this  reason  alone  a  new  trial 
must  be  granted.  In  view  of  the  law  appli- 
cable to  this  part  of  tbe  defense,  as  stated 
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In  Lane  t.  Board,  snpn,  we  think  most,  U 
not  all,  tbe  questions  raised  by  the  other  as- 
signments In  this  cose,  will  not  be  likely  to 
arise  In  case  ot  a  retrial,  and  therefore  we 
deem  it  nnnecessary  to  consider  or  decide 
them.  There  is  error  and  a  new  trial  Is 
granted. 

BALDWIN,  J.  (concnrring  In  tbe  Judg- 
ment,  but  dissenting  from  the  opinion).  Tbe 
plaintiff  sued  tat  an  excavation  made  on  a 
Saturday  night  and  the  succeeding  Sunday 
In  certain  oyster  grounds,  owned  and  culti- 
vated by  him  under  a  designation  made  In 
1876,  by  the  oyster  ground  committee  of  the 
town  of  New  BareUt  alleging  also  that  the 
-defendants  took  away  a  large  quantity  of 
material  and  oysters,  which  had  been  placed 
on  the  designated  premises  by  the  owners, 
and  that  all  bad  been  done  without  notice 
to  him,  or  giving  him  any  opportunity  to  pre- 
■aerve  and  protect  bis  property.  Tbe  defend- 
ants made  answer  by  what  was  styled  a 
"second  defeue  to  all  counts,"— that  their 
excavation  was  made  to  improve  navigation 
by  dl^ng  a  new  and  necessary  channel,  un- 
der a  permit  from  the  acting  secretary  of 
war  of  the  United  States,  and  a  license  from 
the  board  of  harbor  commissioners  for  New 
Baven  harbor,  and  that  the  plaintiff  conld 
have  prevented  the  digging  had  he  desired, 
but  raised  no  objection.  Copies  of  tbe  per- 
mit and  license  were  annexed.  I  dissent 
from  the  oplnltm  of  the  court  so  far  as  it 
.'holds  that  thla  answer  was  sulQclent  It  ad- 
'  mltted,  because  it  did  not  deny,  that  the  in* 
.  Jury  to  the  oyster  grounds  was  done  without 
notice  to  the  plaintiff,  or  opportunity  for  him 
to  preserve  bis  oysters  and  hardening  ma- 
terial by  removal.  That  a  trespass  de  bonis 
-asportatis  could  have  been  prevented  by 
force  or  was  met  by  no  protest  does  not  Jus- 
'  tlfy  it  If  it  be  assumed  that  the  defendants 
acted  under  lawful  authority,  they  were,  I 
tUnk,  bound  so  to  act  as  to  do  no  unneces- 
;sary  Injury  to  the  plaintiff.  If  he  had  had 
-an  oyster  boat  or  a  scow  moored  In  the  line 
of  the  proposed  channel,  they  would  certain- 
ly have  been  bound  to  remove  It,  or  give  him 
a  fair  opportunity  to  remove  it,  before  com- 
mencing work.  He  bad,  it  seems  to  me,  an 
equal  right  (no  special  exigency  or  call  for 
haste  being  alleged)  with  respect  to  bis  oys- 
ters and  the  hardening  material  by  which 
tils  oyster  grounds  bad  been  improved.  The 
permit  from  the  acting  secretary  of  war  con- 
tains a  condition  tbat  it  "shall  not  authorize 
any  injury  to  private  propwty,  or  invasion 
of  private  right."  The  office  of  assistant  sec- 
retary of  war  was  created  In  1890  (26  Stat 
17);  and  tbe  Incumbent  Is  to  "perfCHrm  such 
duties  in  the  department  of  war  as  shall  be 
prescribed  by  the  secretary  or  may  be  re- 
quired by  law."  The  law  under  which  this 
jiermit  was  Issued  is  a  section  of  the  appro- 


priation bUI  of  July  13,  1892  (27  Stat  110). 
This  provides  that  "it  shall  not  be  lawful 
hereafter  •  •  •  to  excavate  •  •  •  or 
In  any  manner  to  alter  •  •  •  the  •  •  • 
course,  location,  condition,  or  capacity  of  any 
*  *  *  harbor,  or  of  tbe  channel  of  any 
navigable  water  of  the  United  States,  unless 
approved  and  anttaorlaed  by  tbe  secretary 
of  war."  Tbe  supreme  court  of  tbe  United 
States,  in  considering  a  prior  statute,  of 
which  this  is  an  amendment  declined  to  pass 
np<m  tbe  very  serious  question  whether  con- 
gress can  delegate  sucb  powers  to  the  sec- 
retary of  war.  Lake  Shore  ft  M.  S.  By.  Co.  v. 
Ohio,  165  U.  S.  365,  368, 17  Sup.  Ct  357.  See 
U.  8.  V.  Keokuk  &  H.  Bridge  Co.,  45  Fed.  178; 
U.  &  V.  Rider,  50  Fed.  406;  U.  S.  v.  City  of 
Moline,  82  Fed.  682.  But  if  ancb  delegation 
be  possible,  It  does  not  follow  that  so  high 
a  discretionary  power,  Invetving  posslUe  In- 
terference with  public  works  authorised  by 
state  l^IslatliHi,  can  be  turned  over  by  the 
secretary  of  war  to  the  assistant  secretary 
of  war,  or  an  "acting  secretary  of  war."  If. 
however,  the  permit  issued  by  the  latter  Is  to 
be  deemed  valid,  I  think  its  effect  simply 
was  to  protect  the  party  making  the  exca- 
vation from  liability  under  the  laws  of  the 
United  States.  License  Tax  Cases,  S  Walt 
402,  471.  His  real  title  to  do  the  work  must 
come  from  the  laws  of  the  state,  or  from 
private  grant  Nor,  by  the  express  terms  of 
the  permit  can  It  avail  as  a  warrant  for  do* 
ir«  any  injury  to  private  pn^rty  or  private 
right 

That  the  plaintiff's  oysters  and  hardening 
material  were  hla  pn^rty  is  unquestion- 
able. He  held  them  subject  to  tbe  par- 
amount right  to  Improve  navigatton;  but 
that  could  only  be  nerdsed  by  private  in- 
dividuals in  a  reasonable  manner,  whether 
acting  under  state  or  national  authority. 
Granting,  therefore,  tbat,  by  the  sabaequent 
ratification,  tbe  license  Issued  by  a  majority 
of  tbe  harbor  commissioners  became,  hy  re- 
lation, the  act  of  the  board  from  the  date  of 
its  original  issue,  and  assuming,  further, 
that  the  board  could  thus  authorize  one  to 
excavate  through  another's  grounds  who 
was  not  otherwise  entitled,  It  seems  to  me 
that  the  answer  was  insufficient  In  that  It 
contained  nothing  to  excuse  tbe  Injury  to  tbe 
plaintUTs  property  which  it  confesses,  and 
which,  as  his  pleading  declared,  could  have 
been  avoided  had  he  had  reasonable  notice 
and  opportunity  to  preserve  It.  In  the  su- 
perior court  the  defendants  asked  that  tbe 
Jury  might  be  Instructed  that  tbe  burden  of 
proof  on  the  question  of  the  amount  of  the 
damages  was  on  the  plaintiff.  The  request 
was  not  compiled  with,  and  no  allnaloa  to 
the  burden  of  proof  v^on  this  point  was 
made  in  tbe  charfce.  This  was  plainly  error, 
and  I  concur  in  the  judgment  of  thei  court 
ordering  a  new  trlaL 
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CABPBNTEK  r.  DICKSON  et  aL 
(Bnpremc  Gonrt  of  New  Jenwy.   June  Tem, 
1807J 

JmMMBin  —  Bboobo  —  Ponu  —  Buvrjoiixor  — 
CoatH^iTBSBM— Biiu  An  Non»— In* 
TKUBT— PaoTiMoa  or  Omin. 
L  Tbe  aUecaUona  in  a  poatn  aw  ooododTC 

OD  t  motion  for  judgment. 

2.  In  an  action  on  a  note  payable  one  month 
after  death,  the  joiT  found  a  verdict  for  the 
face  of  tbe  note,  "and  Interest  from  date." 
add,  that  a  poBtea  certifTing  a  verdict  for  a 
sam  certain,  as  computed  by  the  court,  waa 
proper,  since  the  interpretation  of  tlte  note 
wu  for  tbe  court,  and  It  was  the  doty  of  the 
court,  in  the  postea,  to  G«tify  to  the  legal  effect 
ol  the  verdict  rather  than  to  its  form,  there 
beiu  no  qaestion  of  fact  as  to  the  date  from 
whtca  interest  was  to  be  compated. 

3.  Interest  oa  a  note  payable  one  month  aft- 
er the  death  of  the  maker,  "with  Interest  from 
date,"  Is  payable  from  the  date  of  the  note. 

Action  by  one  Ga^mter  against  am  Dick- 
nn  and  otben.  On  motion  fbr  lodgment  on 
postea.  Sustained. 

Argued  Febmary  tenn,  1897,  before  DIX- 
ON, LUDLOW,  and  GOLLINB,  JJ. 

A.  Watson  fflodcbower,  tor  the  motion. 
Ondt  ft  Howell,  aptuMed, 

PER  CURIAM.  The  postea  Is  In  usual 
torm,  certifying  a  rerdict  In  favor  of  the 
plaintiff  for  16.461.43,  but  the  defendants  al- 
lege tbat,  aa  acAiany  rendered,  the  rerdict 
was  for  $3,100,  "and  Interest  from  date," 
and  rightly  argue  tbat  such  a  verdict  Is  too 
uncertain  to  warrant  any  Judgment  Gerhab 
T.  White.  40  N.  J.  Law.  242.  The  postea  Is 
coQcludre  upon  the  court,  and  we  caimot  in- 
quire into  tbe  aUegatlon,  but,  in  order  to  pre- 
vent a  fruitless  application  to  change  the 
postea,  It  Is  proper  to  add  tbat,  unless  there 
was  some  question  of  tact  as  to  the  date 
from  whlcb  intnest  was  to  be  redtonfed.  the 
trial  judge  was  bound  to  certify  the  legal  ef- 
fect, and  not  the  mere  form,  of  tbe  verdict  In 
die  postea. 

The  action  waa  upon  a  pmnissory  note,  of 
which  the  following  is  a  o^y,  vis.:  "3,100. 
Glenwood.  N.  J.,  Nov.  23d.  187&  One  month 
after  death  I  promise  to  pay  to  Oeorge  T. 
Carpenter  or  bearer  tiiree  thousand  and  one 
hnodred  dollars,  value  received,  without  de- 
falcation or  dlscotmt,  with  Interest  from  date. 
>Iai7  A.  Garp«iter."  It  was  not  claimed  at 
tbe  argument  that  any  question  of  fact  as  to 
Interest  had  been  UUgated  at  the  trial,  but  it 
was  suggested  that  It  could  not  be  known 
niietho-  tbe  Jury  Intmded  that  Interest 
sji'old  be  redoned  from  tb»  date  of  the 
Dote^  the  date  of  the  death  of  tbe  maker,  or 
tlie  date  of  tbe  verdict  The  Interpretation 
cf  die  language  of  tbe  note  was  for  the  court, 
not  for  the  Jury.  Presumably  the  Jury  was 
Sutmeted  as  to  Interest  and  the  only  review 
permlsslUe  waa  by  a  bill  of  oceptlon.  As. 
mining  tbat  there  was  no  claim  tbat  any  In- 
tervst  bad  been  paid,  there  was  no  uncer- 
talnty  la  tbe  verdict  U  rendered  as  allied. 
Interest  should  have  been  reckoned  from  the 


date  from  which  the  note  gave  It  A  calcu- 
lation shows  that  fbe  trial  Judge  reckoned  It 
from  the  date  of  the  note  to  the  date  of  the 
verdict^  and  rigned  postea  accordingly.  We 
agree  with  his  Interpretation  of  tbe  note. 
Let  Judgment  be  ottered  on  the  postea. 


POTTNDBTONB  v.  JONBS. 
(Si^reme  Court  of  Penas^vania.   July  ZU 
1886.) 

Win  AS  WlTHBSS. 

Defendant  in  ejectment  brought  by  pur- 
chaser at  BherifTs  sale  under  judgment  against 
defendant's  husband,  then  deceased,  is  compe- 
tent to  testify  in  snpirart  of  her  title;  she- 
claiming  it  not  from  her  husband,  but  by  pur- 
chase in  her  own  name,  and  the  issue  being 
whether  she  had  paid  for  the  property  with  her 
separate  estate. 

Appeal  from  court  of  common  pleas.  Fay- 
ette county. 

Ejectment  by  Mary  A.  Poimdstooe  against 
Eliza  Jones.  Judgment  for  daftodant 
Plaintiff  aroeala.  Affirmed. 

Odwazd  Campbell,  for  appellant  D,  ii~ 
Bertaog,  for  aw^Uee. 

FBLL,  J.  Tbe  notes  of  tbe  testimony  of 
the  defendant  taken  at  a  former  trial  were 
offered  on  the  ground  that  she  bad  become 
incompetent  to  testify  by  reason  of  the  death 
of  the  original  plaintiff  in  the  action,  and 
they  were  objected  to  on  the  ground  tbat  she 
was  not  a  competent  wltnesa  at  the  former 
trlaL  The  question  raised  by  the  offer  and  the 
objection  was  whether  the  defendant  in  the 
trial  of  an  action  of  ejectment  brought  by  the 
purchaser  at  sherUTs  sale  under  a  Judgment 
against  the  husband,  who  was  then  deceased, 
was  a  competent  witness  in  supirart  of  her  ti- 
tle. Her  title  was  In  controversy.  She  had 
not  derived  the  title  from  her  husband,  but 
by  purchase  in  her  own  name,  and  the  Issuo 
was  whether  she  bad  paid  for  the  pnqierty 
with  her  separate  estate.  In  Bowley  v.  Mc- 
Hugh,  G6  Pa.  St  2(1!}.  It  was  held  that  In  aa 
action  of  ejectment  by  husband  and  wife,  Id 
tbe  right  of  the  wife,  against  a  defendant  who 
claimed  title  under  a  sheriff's  sale  of  the  land 
as  the  property  of  tbe  husband,  the  wife  waa 
a  competent  witness,  under  the  act  of  1809. 
It  was  said  In  the  opinion:  "Here  the  wife 
was  not  called  to  testify  against  the  husbancU 
but  In  her  own  behalf.  Tbe  ejectment  was  ia 
her  own  rlj^t  aud  tbe  husband  waa  only  a 
nominal  party  to  the  proceeding.  If  he  had 
any  interest  In  the  event  of  bis  wife's  re- 
covery, It  was  contingent  and  on  the  side 
of  the  wife.  The  argument  that  tbe  wife 
was  called  to  testify  against  tbe  husband,  be- 
cause the  defendant  clahned  title  under  tbe 
sheriff's  sale  of  the  land  as  tbe  husband's 
propaty,  has  no  ftmndatlon  for  Its  support." 
The  same  question  was  raised  in  Young  v. 
Senft,  IDS  Pa.  St  SS2,  25  Atl.  TTS,  and  tbe 
decision  In  favor  of  the  competency  of  tbe 
wife  was  put  upon  tbe  ground  that  she  waa 
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not  called  to  testify  against  the  title  of  ber 
liusband,  but  in  favor  of  her  own. 

There  Is  nothing  in  the  remaining  assign- 
xnents  which  need  be  noticed.  It  was  cer- 
tainly competent  for  the  defendant  to  show 
how  she  acquired  the  means  to  pay  for  the 
property,  and  there  was  sufficient  testimony 
which,  If  believed  by  the  Jury,  sustained  her 
contention.  This  testimony  was  of  such  a 
character  that  It  could  not  have  been  wltb- 
ditiwn  from  the  jury,  and  it  was  submitted 
In  a  charge  wlilch  very  clearly  and  fully  pre- 
sented the  Issue  raised.  The  judgment  ia 
affirmed. 


CRONKRITE  v.  TRBXLER  et  al. 
<Supreme  Court  of  Pennsylvania.   July  21, 
189a) 

PAKT!TBB8niP— PaOOr— DlSaRBDITIKQ  WlTVBSB. 

1.  The  rule  of  court  tfaat^  in  actions  a^inst 
partners,  the  partnership  snail  be  taken  to  be 
admitted  as  alleged,  nuleaa  aCBdavIt  be  filed 
denying  the  existence  of  the  partnership  in  re- 
lation to  the  subject-matter  of  the  action,  ap- 
plies where  defendants  are  sued  as  "trading  as 
the    Land  Association";  an  unincorpo- 
rated association  otRanized  to  bny  and  sell 
lands  bein^  essentially  a  partnership. 

2.  The  right  to  discredit  a  witness  by  proof 
of  contradictory  statements,  without  first  call- 
ing his  attention  to  them,  that  he  may  explain 
or  reconcile  them,  is  matter  of  dlsci^tion  tor 
the  court 

Appeal  from  court  of  common  pleas,  Phila- 
delphia coimty. 

Assumpsit  by  Benjamin  F.  Cronlcrlte,  trad- 
ing as  B.  F.  Oronkrlte  &  Co.,  to  the  use  of 
Levi  A.  BHel,  against  William  F.  Tr^er 
and  others,  trading  as  the  Bryn  Mawr  Land 
Association.  Judgment  for  plalntitf.  Charles 
J.  Webb  and  other  defendants  appeal.  Af- 
firmed. 

Henry  C  Brown,  Joseph  De  F.  Junkln,  and 
WUllam  a  Price,  for  appellants.  Richard 
Salinger  and  Thomas  B.  Blcock,  for  appd.- 
le& 

FELL,  J.  The  rule  of  court  which  at  the 
trial  waa  held  to  relieve  the  plaintiff  from 
proof  of  the  partnership  of  the  defendants 
provides  that,  in  actions  by  or  against  part- 
ners, the  partnership  shall  be  taken  to  be 
admitted  as  alleged  on  the  record,  unless  one 
of  the  defendants,  before  pleadli^,  shall  file 
an  affidavit  denying  the  existence  of  the 
partnership  in  relation  to  the  subject-matter 
of  the  action.  It  was  not  error  to  hold  that 
the  rule  applied  to  this  case.  The  defend- 
ants were  associated  for  the  purpose  of  buy- 
ing and  selling  land.  They  were  sued  as 
"trading  as  the  Bryn  Mawr  Land  Associa- 
tion," and  were  so  described  both  in  the  writ 
and  In  the  statement  of  claim  filed.  They 
were,  In  fact,  as  to  the  enterprise  In  which 
they  were  engaged,  partners,  and  were  sued 
as  Buch.  An  unincorporated  associatlou,  or- 
ganized to  buy  and  sell  lands.  Is  essentially 
a  partnership.  Kramer  v.  Arthurs,  7  Pa.  St 


165;  Thompson's  Appeal,  156  Pa.  St  320, 
27  AtL  161.  The  purpose  of  the  rule  Is  to 
relieve  parties  from  the  burden  of  making 
formal  proof  of  matters  not  really  in  dis- 
pute, and  that  It  was  Intended  to  Include 
partnerships  in  particular  transactions  ap- 
pears from  the  requlrem«it  that  there  shall 
be  a  denial  of  "the  existence  of  the  partner- 
ship In  relation  to  the  subject-matter  of  the 
action." 

The  letter  of  the  plaintiff,  which  was  of- 
fered in  evidence  and  excluded,  was  written 
by  him  two  yean  before  the  deposition  was 
taken,  and  to  a  person  who  was  not  a  party 
to  the  transaction,  or  Interested  in  It  The 
right  to  discredit  a  witness  by  proof  of  con- 
tradictory statements,  without  first  calling 
his  attention  to  them,  In  order  that  he  may 
have  an  opportunity  to  explain  or  reconcile 
him,  Is  a  subject  on  which  our  decisions  h&ve 
not  always  been  uniform;  but  It  is  now  set- 
tled by  the  later  cases  that  the  question  Is 
one  of  sound  discretion  In  the  judge  trying 
the  case,  upon  the  circumstances  before  him. 
Walden  v.  Pinch,  70  Pa.  St  460;  Rothrock 
V.  .Gallaher,  ei  Pa.  St  108.  In  Brubaker's 
Adm'r  V.  Taylor,  76  Pa,  St  83,  and  Krelter 
V.  Bomberger,  82  Pa.  St  09,  it  is  said  that 
a  different  rule  applies  when  the  witness  is 
a  party,  and  that  then  his  declarations  out 
of  court,  as  admissions,  constitute  Independ- 
ent evidence,  of  themselves,  and  may  be 
proved  without  first  giving  him  an  oppor- 
tunity to  explain.  But  under  this  rule  the 
letter  was  not  admissible,  as  'It  contained 
nothing  in  the  nature  of  an  admission 
against  the  plaintiff's  claim.  In  it  he  wrote 
that,  if  he  had  known  that  a  payment  had 
been  made  on  account,  he  would  not  have 
brought  suit  If  tiie  fact  of  a  payment  hav- 
ing been  made  had  been  in  dispute,  the  let- 
ter would  have  been  evidence;  but  credit 
had  been  giv^  for  the  payment  In  the  state- 
ment of  claim,  and  there  was  no  controversy 
about  It  As  the  letter  neither  contradicted 
any  statement  In  the  deposition,  nor  showed 
an  admission  against  the  right  to  recover. 
It  waa  properly  excluded.  The  judgment  Is 
affirmed. 


SEABOLT  et  «].  r.  COMMISSIONERS  OF 
KORTHUMBEBLAND  COUNTT. 

(Supreme  Court  of  PennsylTania.   Joly  21. 

tarn 

Bpeoial  LaatSLATioiT— CussiriCATioK— Tm.B  or 
Act— Rrbdildiko  Bhidoss. 

1.  It  Is  not  special  or  local  legislation,  but 
le^slation  for  a  class,  which  is  provided  by  Act 
May  6,  1897  (P.  L.  46),  authorizing  county 
commissioners  to  rebuild  any  bridge  over  a 
stream  forminr  the  boundary  between  two 
counties,  when  ft  ia  on  the  Hoe  of  a  public  high* 
way,  or  deemed  necessary  for  the  use  of  the 
traveline  public,  and  owned  and  maintained  bv 
corporations  or  by  private  persona,  or  was  built 
by  public  subscriptions,  used  exclusively  for  V4^- 
hides  and  foot  purposes,  and  which  has  been 
destroyed  by  ice,  flood,  or  otherwise,  or  aban- 
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•it^oed  by  the  owners,  and  rebuilt  on  another 

2.  The  title  of  Act  May  6.  1897  (P.  L.  46). 
"An  act  aathcwiiins  coanty  conHnissioners 
*  *  *  to  rebuild  bridges  on  aitw  owned  by 
corporations  or  by  prlyate  persons  •  •  • 
and  proridin^  for  the  cost  of  reconstmctins  the 
same,"  sufficiently  gives  notice  of  proTision  for 
paymrat  for  aite  and  other  property,  and  the 
manner  in  which  amount  of  same  shall  be  deter- 
mined. 

3.  A  bridge  la  not  necessarily  "rebuilt  on  an- 
other site.''^  BO  aa  to  authorize  construction  of 
bridee  by  county  commissioners  on  original  site, 
under  Act  May  6,  1897  (P.  L.  46).  merely  be- 
cause, after  It  was  destroyed  by  flood.  It  was 
rebuilt  with  one  pier  196  feet  north  of  the  aite 
of  the  old  bridge,  and  the  other  444  feet  north 
thereof. 

Appeal  from  court  of  common  pleas,  Mortb- 
mnberland  county. 

Petition  by  J.  A.  Seabolt  and  others,  dtl- 
zens  ana  taxpayers  of  West  OhlUlsqtiaaue 
township,  for  rule  on  the  commlraloDers  of 
Nottbtunberland  county  to  show  cause  why 
mandamus  should  not  Issue,  requiring  them  to 
rebnfld  n  bridge.  Bnle  dlachai^ed,  and  petl- 
tioners  appeaL  Rerersed. 

Henry  C.  McCormIck,  Seth  T.  MeCormIck, 
W.  W.  Ryon,  Lewis  Dewart,  PbiUp  B.  Linn, 
■lod  R.  ^I.  Cummlngs,  for  appeHlanta.  O.  B. 
Witmer,  Co.  Sol.,  for  appellees. 

MITCHELL,  J.  The  learned  Judge  below 
held  that  the  act  of  1897  was  unconstitution- 
al, because  It  was  special  legislation,  and  be- 
f-anse  It  contained  a  subject  >not  clearly  ex- 
pressed In  the  title.  Legislation  is  not  neces- 
sarily uncoDStitutional  because  it  is  special 
or  local.  On  the  contrary,  legislative  author- 
ity Inherently  Includes  power  to  pass  laws 
for  special  or  local  needs;  and  this  principle 
is  recognized  In  section  8  of  article  3  of  the 
constitution,  which  provides  that  "no  local  or 
special  bill  shall  be  passed  unless  notice  of 
the  intention  to  apply  therefor  shall  have  been 
published,"  etc.  But,  by  section  7  of  the 
^me  article,  local  or  spedal  laws  "regulating 
the  affairs  of  counties,"  etc.,  or  "relating  to 
ferries  or  bridges,"  are,  Inter  alia,  expressly 
iirohibited.  The  subject  of  the  act  of  1897, 
being  a  certain  class  of  bridges,  falls  within 
the  prohibition,  If  the  act  Is  local  or  special. 
Legislation  for  a  clasa,  distinguished  from  a 
general  subject.  Is  not  special,  but  general; 
and  classification  Is  a  legislative  question, 
subject  to  Judicial  revision  only  so  far  as  to 
c«e  that  it  is  founded  on  real  distinctions  in 
the  subjects  classified,  and  not  on  artificial 
or  irrelevant  ones,  used  for  the  purpose  of 
trvadiug  the  constitutional  prohibition.  If  the 
distinctions  are  genuine,  the  courts  cannot  de- 
clare the  classification  void,  though  they  may 
not  consider  it  to  be  on  a  sound  basis.  The 
test  is  not  wisdom,  but  good  faith  In  the  classl- 
acatlon.  Tbe  bridges,  which  are  made  Into  a 
separate  class  by  the  act  of  1897,  and  an- 
ihorized  to  be  rebuilt,  mast  have  been:  First, 
orer  a  river  or  stream  forming  the  boundary 
iine  between  two  counties;  second,  on  the 
line  of  a  poMIc  highway,  or  deemed  neces- 


sary for  the  use  of  tbe  traveling  public;  third, 
owned  and  maintained  by  corporations  or 
private  persons,  or  built  by  public  subscrip- 
tions; fourth,  used  exclusively  for  vehicles 
and  foot  purposes;  fifth,  destroyed  by  ice, 
flood,  or  otherwise,  or  abandoned  by  tbe  own- 
ers, and  rebuilt  (replaced)  on  another  site. 
These  conditions  are  not  so  elaborate  or  spe- 
cial as  they  may  seem  at  first  sight,  but  the 
question  Is,  are  they  a  mere  cloak  for  a  spe- 
cial bridge,  by  prescribing  tests  to  which  no 
other  will  conform?  The  first  condition  Is 
founded  on  a  natural  and  manifest  distinc- 
tion, which  is,  to  a  large  extent,  unavoidably 
local.  Rivers  or  streams  forming  boundaries 
between  counties  are.  comparatively  few  In 
number,  and  their  locally  Is  fixed.  So  also, 
bridges  over  them  are  almost  necessarily  fix- 
ed, as  to  location,  by  the  centers  of  popula- 
tion and  traveL  They  form  a  distinct  class, 
because  not  exduslvely  a  bridge  of  either 
county;  and  there  are  matters  of  exact  site, 
style,  material,  expense,  etc.,  as  to  which  the 
two  counties  may  not  be  in  harmony.  This 
basis  of  classification,  therefore,  is  not  only 
competent,  but  obviously  proper.  The  second 
and  third  conditions  can  hardly  be  called  dis- 
tinctions at  all,  for  very  few  bridges  can  be 
excluded  by  them.  Practically,  all  bridges 
are  buHt  on  the  line  of  a  public  highway,  or 
on  a  site  deemed  necessary  to  the  travellug 
public.  And,  as  all  bridges  have  owners, 
those  only  are  excluded  which  are  not  owned 
by  corporations  or  private  persons,  but  al- 
ready by  the  public.  There  Is  a  very  plain 
difference  between  authorising  county  com- 
missioners to  take  for  the  public  what  Is 
now  the  property  of  others,  and  interfering 
with  what  la  already  public  property.  The 
fourth  condition,  aa  to  exclusive  use  for  vehi- 
cles and  foot  passengers,  is  plainly  meant  to 
prevent  interference  with  railroad  bridges, 
and  such  classification  is  so  obviously  proper 
that  It  needs  no  comment  In  tlie  fifth  con- 
dition, we  probably  have  the  real  purpose  and 
motive  of  the  act.  Tbe  county  commission- 
ers are  authorized  "to  take  charge  of  and  re- 
build and  reconstruct"  bridges  destroyed  by 
ice,  flood,  or  otherwise  (as  e.  g.  by  fire),  or 
bridges  abandoned  by  their  owners,  and  re- 
built on  another  site.  It  is  argued  by  appel- 
lees that  the  word  "or,"  before  abandoned, 
should  be  read  "and,"  but  we  see  no  necessity 
for  so  doing.  The  intent  of  tbe  act  Is  qnlte 
plain.  Where  the  public  has  had  the  use  of 
a  bridge  at  a  certain  place,  and  has  iDeen  de- 
prived of  It,  either  by  destruction  or  abandon- 
ment of  tbe  bridge,  and  the  rebuilding  on  a 
different  site,  tbe  commissioners  are  author- 
ized to  restore  the  former  public  use,  by  tak- 
ing the  site  of  the  destroyed  or  abandoned 
bridge,  and  rebuilding  or  reconstructing  there- 
on. The  phrase,  "rebuilt  *  *  *  on  anoth- 
er Bite,"  is  not  strictly  accurate;  for  a  new 
bridge  in  a  new  place  cannot  strictly  be  said 
to  be  the  old  one  rebuilt.  But  the  meaning 
is  clear,  and  "replaced  by,"  or  any  equiva- 
lent phrase,  would  express  It  correctly.  Sncli 
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a  conitmctlon  Is  no  more  strained  than  ttae 
BubBtltntlon  ot  "and"  for  "or."  If  the  flood 
of  1S66  bad  not  destroyed  the  bridge  of  the 
I^wlsburg  Bridge  Companr,  but  liad  weak- 
ened it  so  ag  to  t>e  unsafe  for  travel,  and  the 
company  had  abandoned  It,  and  rebuilt  (1.  e. 
replaced  It  by  a  new  one  in  a  different  loca- 
tion, as  It  was  authorlaed  to  do  by  the  act  of 
IStiS),  the  Inconvenience  contemplated  by  the 
act  of  1807  would  have  been  preseBt,  and  the 
remedy  applicable.  There  la  nothing  In  these 
conditions  that  enables  the  court  to  say,  as 
matter  of  legal  Inference,  that  they  may  not 
concur  as  to  other  bridges  either  now  or  here- 
after. Nor  was  any  proof  made  to  that  ef- 
fect, as  matter  of  fact,  in  the  court  below. 
We  are  unable,  tberofore,  to  say  that  this  act 
is  special  or  local  as  to  this  bridge,  within 
the  prohibition  of  the  constitntlon.  Nor  must 
the  act  fall  by  reason  of  defective  title.  The 
title  Is  somewhat  loi^,  and  very  faiiiy  de- 
scr^tive  of  the  purpose  and  contents  of  the 
act.  It  is  called  an  act  "authorizing  county 
commlssloneta  *  *  *  to  rebuild  bridges  on 
sites  owned  by  corporations  or  by  private  i«r- 
eons  •  •  ♦  and  providing  for  the  cost  of 
recosstructlug  the  same."  Kvery  one  Is  bound 
to  know  that  public  ofBcers  cannot  be  author- 
ized to  take  possession  of  bridge  sites,  or  any 
other  private  property,  without  emnpensa- 
tion;  and  the  words  quoted  from  the  title 
are  ample  to  give  notice  to  both  owiwrs  of 
the  sites  of  destroyed  or  abandoned  bridges, 
iiiitl  county  commissioners,  and  to  put  them 
upon  Inquli  y  as  to  the  body  of  the  act  That 
Is  all  that  the  title  Is  required  to  do. 

We  are  of  opinion,  therefore,  that  the  act 
is  not  unconstitutional,  and  the  Judgment 
must  be  reversed.  But  It  does  not  necessarily 
follow  that  the  mandamus  prayed  for  must 
be  awarded.  The  answer  of  the  commission- 
ers raises  a  question  of  fact,  which  has  not 
been  disposed  of.  They  deny  that  the  bridge 
destroyed  in  18C5  has  been  abandoned,  and 
aver  that  it  has  been  rebuilt  upon  the  original 
site.  On  this  point  the  oplnloii  of  the  court 
below  says:  "The  location  was  slightly  chan- 
ged. •  •  •  The  new  bridge  was  built  north 
of  the  site  of  the  old  bridge  one  hundred  and 
nlnety-slx  feet  at  one  end,  and  four  hundred 
ond  forty-four  feet  at  the  other  end."  It 
may  be  admitted  that  this  was  presumably 
a  new  site,  but  not  necessarily  so.  A 
slight  varlatl(m  would  not  make  it  new.  If 
in  the  line  of  the  same  highway,  or  accom- 
modating the  same  public  travel  In  substan- 
tially the  same  place,  it  may  be  on  the  same 
Bite,  within  the  meaning  of  the  act,  though 
the  piers  or  the  approaches  are  different,  and 
the  bridge  at  a  different  an^e  with  the 
stream.  The  flood  which  destroyed  the 
bridge  may  have  so  altered  the  banka  or  the 
channel  of  the  river  as  to  necessitate  some 
rariatlon  In  the  location.  Tbe  }adge  calls 
the  change  slight.  Whether  or  not  It  was 
sufficient  to  be  called  the  use  of  a  new  site, 
may  depend  largely  on  the  physical  features 
of  the  neighborhood,  or  on  changes  In  the 


location  of  pt^tilatlon  and  trarel.  It  b  a 
question  of  fact,  wbicb  the  respoiulenta  have 
put  lu  issue,  and  which  moat  be  qtedflcally 
ascertained  and  disposed  of. 

There  are,  moreover,  legal  qnestloiis  la  the 
case,  that  have  not  been  raised  er  argned. 
but  which  cannot  be  ^nored  In  a  final  decl- 
irton.  Is  tbe  act  mandatory?  In  form.  It  is 
permissive  only;  and,  though  a  legislative 
conferring  of  authority  is  sometimes  equiva- 
lent to  a  command  to  exercise  It,  yet  It  la 
not  always  so.  The  commlsslonera  are  ''au- 
thorized," and,  if  they  "nen^ect  or  refuse  to 
act,"  10  ctUxens  may  petUlom  "the  court  of 
common  pleas  of  the  counties  where  located," 
who  thereupon  "may  issue  a  mandamoa."  The 
conMulgslonera  clearly  are  compilable  to  act 
on  the  SDbJect.  but  if  they  have  acted,  and 
their  Judgment  la  agalnat  rebuilding,  la  it 
within  their  discretion.  Is  their  dlsczetton  le- 
viewable,aiid  subject  to  be  siqteiaeded  by  that 
of  the  court,  or  la  the  act  mandatory  on  bath 
at  the  option  of  the  10  dtlzeaal  Agado,  the 
petition  must  be  to  the  common  pleas  of  tbe 
"counties,"  and  no  authority  is  expressly  giv- 
en, even  If  It  could  be.  to  either  court  to  is- 
sue Its  mandamus  to  the  commissioners  of 
tbe  other  county.  Each  court  must  necessa- 
rily act  In  Its  own  county,  and,  if  there  la  n 
discretion,  It  is  clear  that  both  must  concur 
before  either  can  enforce  a  mandamus.  These 
questions  (and  perhaps  others  will  arise)  we 
suggest,  without  expressing  any  opinion  up 
on  them,  because  they  lie  In  the  pathway  of 
the  case,  though  they  were  not  raised  in  the 
court  below,  and  hare  not  been  argued  here. 
Judgment  reversed,  and  procedendo  awarded. 


In  re  MYEB'S  ESTATO. 
(Supreme  Comt  of  PennBylvanla.    Jnly  21. 

isoa.) 

DBOuas  —  Waives  or  Objbotioks  —  BXBCUToa's 

LlABlLITT. 

1.  Final  decree  on  the  merlta.  as  to  whether 
one  executor  was  liable  for  the  devastavit  of 
the  other,  shonld  not  be  disturbed  on  the  tech- 
nical round  of  having  been  entered  on  hearing 
of  ruie  lo  show  why  citation  to  file  an  account 
should  not  issue  to  the  executors;  hearing  on 
the  merits  having  been  had  with  knowledge  and 
acqtiiescence  of  the  parties,  and  audi  decree 
entered  at  their  request 

2.  An  executor  will  not  be  held  in  default  so 
as  to  be  liable  for  the  devaataTlt  of  his  co-ex- 
ecut»r,  because  he  did  not  inquire  where  such 
oo-execator  had  the  money  remaining  in  his 
bands;  he  not  having  known  or  bad  reason  to 
believe  that  he  was  not  good  therefor,  and  such 
co-executor  having  been  associated  In  business 
with  testator,  and  authorised  the  will  to  take 
a  half  interest  therein. 

Appeal  from  orphans*  court;  lancaster 

county. 

Bule  granted  on  petition  of  Bamtiel  R. 
Myer,  Jr.,  to  show  cause  why  citation  should 
not  Issue  to  Jacob  R.  Myer  and  John  D. 
Bnckwalter  to  file  an  account  on.tiie  estate 
of  Samuel  R.  Myer,  deceased,  was  dlscbar^ 
ged,  and  petitioner  appeals.  Afflrmed. 
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Chas.  L  LanffiB  utd  A.  S.  Johns,  for 
laid:  Apptf  ft  Ai^,  tot  am^ee. 

OTERRBTXT,  C.  J.  This  appeal  ts  from  the 
decree  of  the  court  below  discharging  the 
rale  to  show  cause  why  a  citation  to  file  an 
account  afaonld  not  Issue,  etc.  The  will  of 
Samuel  R.  Myer,  Sr.,  who  died  In  Hay,  1876, 
proTides  that  the  shares  of  hia  childrai  ^all 
remain  In  the  hands  of  the  execntors  "dur- 
ing tbelr  minority,  and  be  i«ld  to  them,  re- 
spectively, as  they  arrive  at  twenty-one 
years  of  age."  In  1877,  the  executors  filed 
tbelr  first  account,  in  which  each  executor 
Is  charged  with  the  amonnt  aetnaUy  received 
by  him.  In  1884  they  ffied  tbelr  second  and 
flnal  accotmt,  as  executors,  each  chargli^ 
himself  Individually  as  before.  That  account 
showed  a  balance  of  f3,9S8.41  In  the  hands 
of  J.  R.  Myer,  the  appeUee,  and  «18,809.56 
In  ttte  hands  of  J.  D.  Buckwalter,  the  other 
executor.  In  1887,  tiie  first  triennial  account 
of  the  executors,  as  testamentary  guardians 
of  the  four  minor  chlldruL  was  filed,  show- 
ing the  amount  due  to  each  minor,  respec- 
tively, "in  Ae  bands  of  guardians,"  vrithout 
designating  how  It  was  hdd.  In  the  second 
triennial  account,  filed  in  1S90,  Jacob  R. 
Myer.  the  appellee,  charged  himself  with  the 
net  balance  from  the  preceding  account  for 
two  of  the  minors,  with  accretions  of  in- 
terest, etc.,  and  showing  the  true  balances 
after  deducting  expenses.  The  other  execu- 
tor, Buckwalter,  Is  similarly  charged  with 
balances  due  the  other  two  minors,  one  of 
whom  Is  the  appellant,  Samuel  R.  Hyer,  Jr. 
The  amounts  with  which  the  appeUee,  Jacob 
S.  Uyer,  charged  himself  In  this  account, 
sggr^te  about  $8,000  more  than  appeared 
to  be  In  hia  hands  by  "the  flnal  administra- 
tion account"  of  1884,  It  however  appears 
by  the  testlmotty  that  his  co-executor,  Buck- 
waiter,  handed  over  to  the  appellee  a  sum 
lafflcieot  to  make  up  this  difference;  and, 
vben  the  two  minors  attained  their  ma- 
jority, It  was  paid  to  them  by  the  appellee, 
and  Fdeaaes  were  taken.  All  the  shares 
have  been  fully  paid,  except  that  of  the  ap- 
pellant; and  It  Is  sought  by  this  proceeding 
to  bold  the  appellee,  as  well  as  his  co-trus- 
tee, liable  for  this  share.  Since  the  com- 
mencement of  these  proceedings,  Buckwal- 
ter, as  executor  and  testamentary  guardian 
under  the  will,  has  filed  a  final  account  "In 
the  share  of  Samuel  B.  Myer,  Jr.,  one  of  the 
minor  children  of  said  deceased,  In  the  hands 
of  the  accountant,"  showing  a  balance  due 
from  the  accountant  of  98,220.91.  To  this 
account  exceptions  were  filed,  and  are  stiU 
pendli^.  The  court  below  disposed  of  the 
case  on  the  pleadings  and  evidence  wltbout 
requiring  any  further  account  to  be  filed. 
This  was  done  because,  as  appears  in  the 
opinion  filed,  "counsel  for  both  parties  are 
desirous  that  the  court  shall  pass  upon  the 
merits  of  the  case,— that  Is,  on  the  question 
of  the  liability  of  the  co-executor  of  the 
•ecountut,  the  reqMmdoit  in  tids  case"; 


and,  accordingly,  Hxe  court  proceeded  to  con- 
sider the  case  on  Its  merits,  and  discharged 

the  rule. 

Appellant's  counsel  object  to  the  above- 
quoted  statement  of  the  court  below,  and 
deny  that  they  ^ined  In  any  request  that  the 
case  be  finally  disposed  of  on  Its  merits,  etc. 
It  is  plain,  however,  from  the  whole  record, 
that  the  merits  of  the  case  were  raised,  con- 
sidered, and  passed  upon  by  the  court  with 
the  concurrence  of  all  parties  concerned.  It 
is  averred  In  the  petition  that,  under  the 
will,  the  executors  "are  made  Joint  testa- 
mentary guardians  or  trustees,  and  are  liable 
Jointly  to  account  for  all  moneys."  This 
averment  Is  denied  In  the  answer,  and  issue 
Is  Joined  thereon.  Other  recitals  In  the 
pleadings  are  to  the  same  efFect,  and  show 
that  the  main  purpose  of  the  proceeding  was 
to  fasten  liability  on  the  appellee  for  money 
received  by  and  In  the  hands  of  his  co- 
trustee; and,  In  the  testimony  taken  under 
the  rule,  an  efl!ort  was  made  to  show  that 
appellee  was  culpably  negligent  In  regard 
to  the  safety  of  the  funds  In  Buckwalter's 
hands.  With  the  case  thus  l>efore  the  court 
on  its  merits,  the  learned  judge  discharged 
the  rule  for  the  following  reasons:  "(1)  Be- 
cause John  I>.  Buckwalter,  the  co-executor 
of  the  respondent,  has  In  his  hands  all  the 
moneys  of  the  petitioner,  and  has  filed  an 
account  of  the  same.  (2)  Because  neither 
the  averments  In  the  petition,  nor  the  proof 
submitted  to  us  In  the  case,  show  fraud  or 
culpable  negligence  on  the  part  of  the  re- 
spondent." These  conclusions  appear  to 
have  been  fully  warranted  by  the  evldenre; 
and  nothing  could  be  gained  by  requiring 
the  respondent  to  file  a  further  accoimt  to 
be  followed  by  proceedings  In  the  ordinary 
course,  but  with  practically  the  same  result. 
In  cases  such  as  this,  after  a  hearing  on  the 
merits  has  been  had  with  the  knowledge  and 
acquiescence  of  the  parties,  and,  at  their  re- 
quest, a  flnal  decree  has  been  entered,  the 
latter  should  not  be  disturbed  on  merely 
technical  grounds. 

As  to  the  principle  of  law  supposed  to  have 
been  violated  by  discharging  the  rule  to 
show  cause,  there  cannot  be  any  serious 
doubt.  As  a  general  rule,  It  la  well  settled 
that  executors  and  general  trustees  are  lia- 
ble only  for  the  amount  that  comes  Into 
their  hands,  and  they  are  not  held  responsi- 
ble for  the  acts  of  each  other,  except  where 
there  Is  fraud,  or  supine  negligence.  Stell's 
Appeal,  10  Pa.  St  140;  Wilson's  Appeal,  115 
Pa.  St.  101,  9  AO.  473;  Fesmlre's  Estate,  134 
Pa.  St  07.  19  Ati.  502;  HaU  v.  Boyd,  6  Pa, 
St  270;  Irwin's  Appeal,  38  Pa.  St.  294;  8ter- 
rett's  Appeal,  2  Pen.  &  W.  422.  In  Fes- 
mlre's Estate,  supra,  It  Is  said  by  our  Brother 
Williams:  "The  general  rule  In  relation  to 
the  liability  of  co-trustees  Is  well  settled  in 
this  state.  They  are  responsible,  ordinarily, 
for  their  own  acts  and  omissions,  but  not 
for  those  of  their  associates.  So,  an  execu- 
tor Is  not  liable  for  a  devastavit  committed 
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by  bia  co-executor,  unless  he  contributed  to 
it  •  •  •  A  trustee  does  not  become,  by 
virtue  of  his  acceptance  of  the  trust,  an 
Insurer  of  the  trust  funds  against  the  possi- 
bility of  loss,  nor  a  surety  for  his  co- trus- 
tees." In  Wilson's  Appeal,  supra,  It  was 
said:  "It  Is  a  general  rule  that  a  devastavit 
by  one  of  the  executors  will  not  charge  his 
co-executor,  unless  the  latter  has  la  some 
way  contributed  to  it,  for  the  testator's  mis- 
placed confidence  In  one  should  not  operate 
to  the  prejudice  of  the  other."  It  iB  urged 
against  the  appellee  In  this  case  that  he  was 
lu  default,  and  therefore  liable,  because  he 
did  not  Inquire  where  Bnckwalter  had  the 
money  remaining  in  his  hands,  knowing,  as 
he  did,  that  be  had  no  real  ^tate.  That 
would  be  requiring  of  the  co-trustee  a  great- 
er degree  of  care  than  the  testator  himself 
exercised.  He  appears  to  have  had  confi- 
dence in  Buckwalter,  who,  at  the  date  of  Uie 
will,  was  associated  with  him  in  busineBS, 
nnd,  by  the  terms  of  the  will,  was  authorised 
to  take  a  half  interest  therein.  In  view  of 
tliese  and  other  facta  to  wtdch  reference 
might  be  made.  In  connection  with  appellee's 
uncontradicted  averment  that  he  nelthw 
knew  nor  had  any  reason  to  believe  that 
Buckwalter  was  not  good  for  appellant's 
flhare,  etc..  It  would  be  unjust  to  bold  him 
liable  for  funds  In  the  hands  of  his  co-trus- 
tee. We  And  nothing  in  the  case  that  would 
have  warranted  the  court  below  in  reaching 
any  other  conclusion  than  it  did.  It  followe 
from  what  has  been  said  that  the  decree 
should  not  be  disturbed.  Decree  affirmed, 
and  appeal  dismissed,  at  apptilanfa  oosta. 


KEGBRBEIS  t.  LUTZ. 
(Suprans  Oonrt  of  Pennsylvania.   Inly  21, 

1808.) 

Rssnt/n^o  Tbdst— Evidbkci. 

1.  The  contention  of  a  debtor's  wife,  as 
against  Us  creditor,  that  she  has  a  resulting 
trust  In  land,  cannot  be  maintained  on  the  mere 
testimony  of  herself  and  hasband,  the  docu- 
mentary evidence  Bhowing  that  It  was  bought 
by  his  mother,  and  that  she  devised  It  to  him. 

2.  A  wife  has  no  resulting  tnist  In  lands 
which  her  husband  buys  with  money  received 
from  her,  If  he  be  regarded  as  her  debtor  there- 
for. 

Appeal  froim  court  of  common  pleas,  tdm- 
caster  county. 

Ejectment  by  Mary  Kegerreis,  wife  of  Hen- 
ry Kegerrels,  against  Cyprus  E.  Luts.  Jnd^ 
ment  for  defendant.  Atfirmed. 

Wm.  B.  Wilson,  for  appelhmt  Brown  ft 
Hensel  and  A  J.  Eberly,  for  appellee. 

STERRETT,  0.  3.  In  this  action  Of  eject- 
ment, the  plaintiff  assumed  the  burden  of 
proving  tide  to  the  property  In  controversy 
by  setting  up  a  resulting  trust  arising  from 
the  payment  of  the  purchase  money  with  her 
own  fimds.  On  the  other  hand,  the  defend- 
ant claimed  under  a  sale  and  conveyance  by 


the  assignees  for  the  benefit  of  creditors  of 
the  plalntlfTs  husband,  at  which  sale  notice 
was  given  by  plaintiff  of  her  claim  as  equita- 
ble owner.  As  to  the  homestead  tract,  known 
as  "No.  1,"  the  learned  trial  Judge  gave  bind- 
ing Instructions  in  favor  of  the  defendant: 
but,  as  to  the  other,  he  submitted  the  ques- 
tion to  the  Jury,  with  instructions  which  plain- 
tiff alleges  are  erroneous.  The  specifications 
also  charge  error  In  some  of  the  learned 
Judge's  rulings  on  questions  of  evidence. 

The  evidence  relating  to  tract  No.  1  may 
be  briefly  summarized  thus:  In  1866,  Hairy 
Kegerrels,  Sr^  father  of  plaintiff's  husband, 
died  seised.  Inter  alia,  of  said  tract:  and. 
under  proceedings  in  partition,  the  same  was 
sold  and  conveyed  by  said  decedent's  admin- 
istrators, of  whom  plaintiff's  husband  was 
one,  to  Maria  K^rreia,  the  mother  of  plaln- 
tlfT's  husband.  In  their  deed,  dated  April  5. 
1866,  said  administrators  recite  that  they  ex- 
posed the  premises  to  sale,  "and  sold  the  same 
to  the  said  Maria  Kegerrels,  *  *  *  for 
91,825,  she  being  the  highest  bidder,  and  ttiat 
the  beiBt  price  bidden  for  the  same,  which  sale 
was  duly  confirmed,"  etc  From  the  time  of 
her  husband's  decease.  In  1865,  until  she  died. 
In  1886,  Blarla  Keg^rels  continued  to  occu- 
py the  premises  as  her  own;  and  by  her 
will,  dated  March  14.  1885,  she  devised  tbe 
same  to  her  son,  phiintlff'a  husband,  at  tbe 
valuation  of  91,826,  including  tbe  dower  diar- 
ged  thereon.  Her  executors,  of  whom  idaln- 
tlff's  husband  was  one,  charged  themselves 
with  this  sum  as  purchase  money,  leaa  the 
dower,  viz.  91.216.6T.  On  April  5,  1866,  Ma- 
ria Kegerrels  gave  her  son  Henry  a  note  for 
$1,221.78,  which,  doubtless,  represented  the 
money  consideration  of  the  tract,  in  tbe  sale 
under  the  partition  proceedings,  with  tbe  ad- 
dition of  a  small  sum  for  costs.  In  their  ac- 
count, her  executors  claimed  a  credit  for  thla 
promissory  note,  with  one  year's  interest. 

Against  all  this  documentary  evidence,  con- 
taining declarations  of  plaintiff's  husband  ea- 
tabilshittg  title  In  Markt  Kegerrels.  the  plain- 
tiff offered  her  own  and  her  husband's  testi- 
mony that  the  property  was  paid  for  with 
her  own  money.  But  there  are  other  facts 
bearing  npon  the  action  of  the  court  In  with- 
drawing the  case  from  tbe  Jury  as  to  tract 
No.  1.  Plaintlfl  derived  her  individual  prop- 
erty from  her  father's  estate,  the  total  of 
which,  cmiBlstlng  of  realty,  a^regated  f6,- 
907.82.  This  was  subject  to  a  dower  charge 
of  91.999.30,  which  was  not  paid  until  tbe 
death  of  the  widow,  In  1873,  This  reduced 
the  amount  distributable  In  1866  to  $3,998.62. 
Plaintiff  accepted  one  of  the  purparts  of  the 
realty  at  9^7.  In  determining  the  amount 
of  her  share,  receivable  In  cash  In  1865,  It  Is 
necessary  to  deduct  this  last-mentioned  sum 
from  the  one-fourth  of  $3,998.62,  which  was 
her  share  therein,  and  we  thus  have  $742.85 
as  the  correct  amount  to  which  she  waa  then 
entitled.  Part  of  this  sum,  at  least,  would 
be  required  In  the  purchase  of  one  or  more 
of  the  properties  claimed  by  her.   The  home- 
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stead  property  was  nonproductive.  The  prof- 
It  on  the  Bale  of  the  purpart  accepted  by  her 
f&ther's  estate  was  not  realized  until  1871. 
Making  the  most  favorable  allowance  for  this 
lurtlier  reduction,  and  we  have  a  sum  that  is 
less  than  one-half  of  the  amount  required  to 
purchase  tract  No.  1.  The  argument  that  she 
Iwn-owed  a  sum  necessary  to  malce  up  the 
deflcieucy  is  not  supported  by  the  evidence. 
She  only  claimed  to  have  borrowed  ^00;  and 
thus  the  sum  necessary  to  malce  the  purchase 
13  only  partially  accoanted  for.  This  lllus- 
irates  the  general  character  of  her  own  and 
her  husband'tr  testimony.  There  was  also 
testimony  by  both  of  them  to  the  effect  that 
they  treated  the  amount  received  from  the 
wife's  estate  as  a  subsisting  debt.  In  view 
of  the  InconcluBlve  and  unsatisfactory  char- 
acter of  the  oral  testimony  on  the  one  hand, 
and  the  conclo^ve  nature  of  the  documen- 
tary evidence  on  the  other,  we  think  the 
learned  trial  Judge  was  fully  warranted  in 
holding  that  the  evidence  on  which  the  plain- 
tiff relied  was  not  sufficiently  clear  and  satis- 
factory to  justify  Its  submission  to  the  jury. 
In  snch  a  case,  sitting  as  a  chancellor,  it  was 
his  duty  to  withhold  It  from  tbelr  considera- 
tion, and  direct  them,  as  to  tract  No.  1,  to 
find  for  the  defendant  Gilchrist  v.  Brown, 
165  Fa.  St.  275,  30  AtL  839,  and  cases  tbere 
cited. 

It  is  unnecessary  to  consider  the  evidence 
as  to  the  remaining  tracts,  for  the  reason  that 
it  was  submitted  to  the  Jury  with  adequate 
and  substantially  correct  instructions,  and  has 
been  passed  upon  by  them.  Considered  as  a 
whole,  the  charge  of  the  learned  trial  Judge 
is  unobjectionable.  He  very  properly  said 
ttiat.  If  the  husband  was  regarded  as  his 
wife's  debtor  for  all  sums  received  from  her, 
it  would  necessarily  defeat  her  claim  to  a  re- 
sulting trust  in  the  land. 

In  the  trial  of  cases  such  as  this,  some  lati- 
tude must  be  allowed  and  discretion  exercised 
by  the  trial  judge  in  the  admission  of  evi- 
dence, and  in  the  examination  and  cross-ex- 
amination of  witnesses.  We  are  not  con- 
vinced that  the  plaintiff  in  this  case  was  un- 
duly prejudiced  by  the  action  of  the  court  In 
either  of  tbese  respects.  We  find  nothing  In 
tiie  record,  as  presented  to  us,  that  requires 
a  reversal  of  the  judgment  Judgment  af- 
firmed. 


WOLF  T.  JACOBS. 
(Snpreme  Oonrt  of  Pennsylvania.   July  21, 

1898.) 

AcTUHT  o*  iron— AmoAviT  or  DBmsB— Ao 

TIOTI  AOAlXST  IlTDORSBR. 

The  alle^tion  of  the  affidavit  of  defense 
in  action  agamst  indorser  of  note  that  the  no- 
tice of  protest  waa  never  sent  to  htm.  as  al- 
leged in  the  statement  bat  that  all  such  notices 
were  to  another  person,  who  showed  one  of 
them  to  him  after  seeping  ft  11  or  12  days,  and 


that  this  was  the  only  attempt  made  to  notify 
him  of  the  protest,  la  sufficient  without  the 
averment  that  "affiant  is  informed,  believes, 
and  expects  to  be  able  to  prove"  the  facts  aver* 
red  by  him;  this  being  necessary  only  where 
affiant  cannot  state  the  facts  as  to  his  own 
knowledge. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county. 

Action  by  J.  P.  Wolf  against  W.  M.  Ja- 
cobs, trading  as  W.  M.  Jacobs  &  Co.  Rule 
for  Judgment  for  wont  of  a  sufficient  affida- 
vit of  defense  was  disdia^ed,  and  plaintiff 
appeals.  Affirmed. 

J.  W.  Johnson,  for  ajMi^lant  John  E. 
Blalone,  for  appellee. 

STBSBBTT,  0.  J.  This  suit  was  brodght 
against  the  defendant,  as  Indorser  of  the 
note,  a  copy  of  which  Is  set  out  In  ttie  plain- 
tlirs  statement;  and  the  only  quMtlon  pre- 
sented by  the  record  Is  whether  the  learned 
president  ot  the  common  pleas  erred  In  hold- 
ing that  the  averments  contained  in  the  affi- 
davit and  supplemental  affidavit  of  defense 
were  sufficient  to  prevent  a  summary  Judg- 
ment We  are  all  clearly  of  opinion  that  he 
did  not  In  the  supplemental  affidavit  It  Is 
averred  "that  the  notice  of  protest  of  the  note 
In  suit,  alleged  in  plaintiff's  statement  to  have 
been  mailed  by  Hemr  R*  Kraber,  notary  pnl>- 
llc,  to  W.  H.  Jacobs  &  Oo.,  was  never  sent 
by  him  to  W.  M.  Jacobs  or  to  W.  M.  Jacobs 
&  Oo.,  but  that  all  the  notices  were  mailed 
by  said  notary  to  J.  P.  Wolf,  Dayton,  Ohio, 
who  held  the  same  abont  eleven  or  twelve 
di^s,  when  he  showed  one  of  the  notices  to  W. 
M.  Jacobs,  at  Lancaster,  Fa.,  which  was  the 
only  attempt  made  to  notify  the  defendant 
of  the  protest  of  the  note."  Appellant's  con- 
tention is  that  the  affidavit  Is  d^clent  In  not 
averring  tliat  the  **afflant  is  Informed,  be- 
lieves, and  expects  to  be  able  to  prove"  the 
facts  averred  by  hint  But  this  Is  necessary 
only  where  the  affiant  cannot  state  the  facts 
as  of  his  own  knowledge.  Newbold  v.  Fen- 
nock,  151  Pa.  St  508,  26  AtL  606.  In  Byre 
V.  Tohe,  67  Fa.  8t  479,  it.  was  said  that  It  Is 
"not  necessary,  in  a  positive  affidavit  like 
this,  to  all^  tiist  the  defendant  expects  to 
be  able  to  prove  the  defense  alleged  In  the 
affidavit"  In  Moeck  v.  Llttell,  82  Pa.  8t 
856,  this  court  said:  "It  is  true,  the  more 
usual  form  of  an  affidavit  of  defense  is  that 
the  affiant  *verUy  believes'  Uie  facts  which 
he  alleges.  Here,  instead  of  belief,  he  posi- 
ttvely  avers  their  actual  extetence.  In  Its 
legal  effect,  this  form  of  an  affidavit  may  be 
no  stronger  than  one  In  the  usual  form;  hut 
certainly  It  Is  no  weaker.  It  is  quite  as  ef- 
fective to  prevent  the  taking  of  Judgment." 
Other  authorities  to  the  same  effect  might  be 
cited,  but  it  18  unnecessary  to  do  so.  On 
principle  as  well  as  authority,  the  court  be- 
low was  dearly  right  In  discharging  the  rule 
for  Judgment.  Judgment  affirmed. 
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(Pa. 


WOBOKNBIl  T.  BBIB  BLBCTBIO  UOTOB 
CO. 

(Sapreme  0<mrt  of  PcniwlTanU.   July  21. 

1898J 

Opnnoil  BtIDKKOB— iNflTRDOTIOin. 

1.  Opinion  of  witness,  in  action  for  Injury  to 
a  child  strnck  by  a  street  car,  that  the  motoi^ 
man  exerciied  good  judgment  in  releasine  the 
brake  and  allowing  the  car  to  go  forward,  of- 
fered after  tiie  drcnmstancea  were  disclosed, 
irbitdi  required  no  ipedal  knowledge  or  training 
to  determine  their  bearing  on  the  issue,  was 
properly  rejected. 

2.  I>efendaut  cannot  complain  that  his  points 
for  charge,  Avhich  were  correctly  denied,  were 
not  read  to  the  jury. 

Appeal  from  court  of  oommon  pleas,  Erie 
coonty. 

Action  by  B.  A.  Woeckner  against  the  Erie 
Electric  Motor  Company  for  loss  from  in- 
jury to  plalntiCTa  child,  struck  by  defend- 
anf  I  street  car.  Judlgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

S.  A.  DaTenport  and  J.  M.  Sberwln,  for  ap- 
pellant Bralnard  &  Hlgglna  and  Tbeo.  A 
Lamb,  for  appellee. 

FETJ^  J.  At  a  former  trial  of  this  case 
offers  of  testimony  to  show  that  the  plaintiff, 
prior  to  the  occurrence  of  Hie  accident,  had 
permitted  hia  children  to  play  on  the  street 
unattended,  were  rejected.  These  rulings 
were  sustained,  as  It  appeared  from  uncon- 
tradicted testimony  that  the  child  was  not 
on  the  street  with  the  permission  of  ber 
parents  at  the  time  she  was  injured,  bat  that 
she  had  escaped  from  her  home  notwith- 
standing tiie  exercise  of  some  degree  of  care 
by  them.  It  was  not  claimed  that  the  child, 
when  injured,  was  doing  what  she  had  been 
permitted  to  do  habitually;  and  proof  of  acts 
of  negligence  on  the  part  of  the  parents 
which  were  disconnected  with  the  accident, 
and  In  no  manner  contributed  to  It,  was  held 
to  have  been  properly  rejected.  See  182 
Pa.  St  182,  37  AtL  936.  The  tesUmony  at 
the  second  trial  did  not  differ  materially  from 
that  produced  at  the  first,  and  It  was  not 
error  to  reject  the  offen  corend  by  the  first 
eight  assignments. 

The  ninth  assignment  ia  to  the  rejection  of 
the  opinion  of  a  witness  that  the  motorman 
exercised  good  judgment  in  releasing  the 
brake,  and  allowing  the  car  to  go  ahead. 
The  circumstances  were  fully  disclosed  by 
the  testimony,  and  no  special  knowledge  or 
training  was  required  to  determine  their 
bearing  on  the  Issue,  and  there  waa  no 
ground  for  permitting  the  witness  to  supple- 
ment his  description  of  what  occurred  by  his 
opinion.  Tbe  ruling  was  In  entire  accord 
with  the  rule  on  the  subject  as  stated  In  Qra- 
ham  T.  Pennsylvania  Co.,  189  Pa.  St  149, 
21  Atl.  151,  and  since  followed  In  McNerney 
T.  Beading  City,  150  Pa.  St  611.  25  Atl.  57; 
Dooner  v.  Canal  Co.,  161  Pa.  St.  17,  30  Atl. 
269;  OookBon  r.  Railway  Co.,  179  Pa.  St 


184,  36  Atl.  194;  and  Auberle  t.  C^ty  of  Mc- 
Keesport,  179  Pa.  St.  321,  36  Atl.  212. 

All  of  the  defendant's  written  points  for 
charge  were  answered  by  the  conrt,  and  cor- 
rectly answered.  We  see  no  ground  for  com- 
plaint that  those  answered  in  the  negative 
were  not  read  to  the  jury.  The  defendant 
had  the  advantage  of  a  distinct  and  respon- 
sive answer  to  the  points  refused,  without 
the  disadvantage  of  having  his  propositions 
of  law  read  to  the  Jury  and  disaffirmed.  The 
judgment  Is  affirmed. 


In  re  AUBBOSB. 
Appeal  of  PBOVIDBNT  BUILDZyG  * 
LOAN  ASS'H. 

(SuprenM  (3onrt  of  Pennsylvania.   July  21, 

1896.) 

ICOKTOIOBS — PhIOHITT. 

Mortgage  to  S.  has  priority  over  that  to  P.. 
thoo^  of  later  date  and  recorded  later,  nego- 
tiation for  loan  by  P.  having  been  abandoned 
after  the  mortgage  was  recorded,  and  not  re- 
newed till  after  mortgage  to  S.  had  been  re- 
corded, and  mon^  advanced  thereonder. 

Apjieal  from  court  of  common  pleas,  Blair 

county. 

In  the  matter  of  the  distribution  of  a  fund 
In  the  hands  of  the  sheriff  from  sale  of  prop- 
erty of  W.  A  Ambrose.  From  decree  of 
distribution,  the  Provident  Building  &  Loan 
Association  appeals.  Affirmed. 

M.  M.  McMeU  and  W.  H.  Bridenbaugh,  for 
appellant.  W.  B.  Manley  and  J.  S.  Leisen- 
riug,  for  appellee  Security  Building  &  Loan 
Asf^n. 

DEAN,  J.  The  fund  for  distribution  was 
raised  by  the  sale  of  certain  real  estate  be- 
longing to  Ambrose,  the  debtor,  situated  on 
Willow  avenue  and  First  street.  In  city  of 
Altoona.  The  property  was  sold  for  f3,650, 
and  an  auditor  was  appointed  to  distribute. 
At  tlie  date  of  the  sale,  there  were  upon 
this  property  four  mortgages,  In  the  foHow- 
ing  order:  First  Security  Building  &  Loan 
Association,  liquidated  at  $1,229.16,  recorded 
November  25,  1891;  second,  Mutual  Build- 
ing &  Loan  Association,  liquidated  at  $836.65. 
recorded  June  21,  1801;  third.  Provident 
Building  &  Loan  Association,  In  sum  of  $2,- 
000,  liquidated  at  $1,545.60,  recorded  June 
22,  1894;  fourth,  Security  Building  &  Loan 
Association,  liquidated  at  sum  of  $1303.41, 
recorded  July  23,  1894.  It  was  conceded 
that  the  first  two  were  entitled  to  distribu- 
tion In  their  order.'  The  contest  was  between 
the  last  two  as  to  balance  of  the  fund.  The 
auditor  finds  these  facts:  The  borrower. 
Ambrose,  was  solicitor  for  an  four  associa- 
tions, and,  when  the  loans  were  made  to 
him,  he  examined  the  record  for  himself, 
and  certified  the  Hens.  On  his  own  certifi- 
cate, the  association  officers  acted  In  dealing 
with  him.  That  although  the  mortg^e  of 
the  Provident  Association  was  recorded  on 
22d  June,  and  that  of  the  Security  on  23d  of 
July  following,  a  month  afterwards,  yet  no 
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mosey  wm  paid  Ambrose  on  tbe  Provident 
mwrtgage  nnttl  tbe  Smb  of  July.  Mven  da^ 
after  norad  of  llie  aecurl^  iModatloD 
mortgige,  on  wble9i  last  the  money  vaa  paid 
oyer  the  <Uy  the  mortgage  was  executed. 
In  the  body  of  tbls  mortsage,  Anbnwe,  vbo 
drav  n,  aa  atriidtor.  wntea:  "This  mortgase 
stnn  la  ^ace  of  one  given  acnmaonilr  to 
FzoTident  BoUdlng  and  Loan  Asaoclatlon  (A 
June  — ,  ifiM,  and  of  reooid  in  Blair  coun- 
ty." The  auditor  further  finds  that  the 
PRiTldent  Association  mortgage  was  exe- 
cuted and  recorded  by  Ambrose  at  tihe  time 
in  expectation  of  borrowing  from  the  asso- 
ciation tbe  value  of  ten  shares,  but  it  was 
aftenrards  dlscovored  he  had  only  five 
abarea,  which  would  not,  under  the  rules, 
warrant  tbe  amount  of  the  loan.  Tbe  asso- 
ciation did  not  act  on  the  loan,  or  anthorlie 
It,  St  that  time,  and,  as  he  declared  <m  the  23d 
of  July,  In  his  own  handwriting.  In  the  mort- 
gage of  the  Security  Association.  It  "was 
glren  erroneously.*'  nie  evidence  of  the  sec- 
retary of  the  Provident  Aasoclatlon,  veri- 
fied by  Ita  books,  shows  that  the  negotiations 
(or  the  loan  at  tbe  date  of  the  mortgage 
vere  wholly  abandoned  for  tbe  time  being, 
and  were  not  rraewed  until  tbe  20th  of  July, 
irten  Ambrose  bought  out  10  shares  of 
stot^;  and  on  the  SOth  of  July  the  loan  ms 
consummated  by  the  association  paying  over 
the  money  to  him.  In  tbe  meantime,  the 
Security  Aasodatlon.  on  the  28d  of  July,  paid 
Um  the  amount  of  its  loan,  and  recorded  Its 
mortgage.  Tbe  Provident^  doubtless  at  Uie 
snggestlfm  of  Ambrose,  adopted  as  its  se- 
cnrlty  for  the  loan  of  July  SOth  tbe  mort- 
gage erroneously  given  and  recorded  June 
22d.  It  claimed  before  the  auditor,  in  the 
face  of  these  facts,  that  this  last-named 
mortgage  must  be  treated  as  given  to  secure 
future  advances,  because,  as  it  alleged,  it 
was  Ambrose's  intention  to  use  the  money 
lalsed  Iqr  Hw  last  loan  In  paymuit  of  a  prevl- 
ona  one,  obtained  In  1898.  The  auditor  does 
not  find  tbls  to  be  a  fact,  or,  rather,  be  finds 
the  contrary.  So  that  no  Question  arises  as 
to  wlwtber  tiie  mortgage  would  be  valid  If 
given  to  secure  future  advances  of  money. 
It  was  glren  as  conatderstlon  for  an  im- 
mediate loan.  After  it  was  recorded.  It  was 
dfscovwed  tbst  tbe  association  was  not  au- 
thorised to  make  a  loan  of  that  amount  to 
Ambroae  a.t  that  time.  The  matter  was  drop- 
ped by  both  parties.  Tbe  error  should  have 
been  cured  by  satlafyfaig  or  canceling  the 
mortgage,  which  waa  wholly  without  con- 
lUentloii.  This  was  not  done,  however; 
and  when  the  new  contract,  on  SOth  of  July, 
wax  ccnnpleted,  tbe  old  Instrument,  for  which 
nothing  had  been  given,  was  substituted  as 
security  for  the  new  loan,  for  which  the 
money  was  handed  to  Ambrose. 

It  la  not  worth  while  discussing  whether, 
as  between  the  partlea  themselves,  they 
could  haTO  thus  given  life  to  a  dead  paper, 
ai  a  pledge  for  a  new  loan.  Before  they 
attempted  to  do  so,  the  right  of  a  tUrd 


party,  the  Security  Aa  so  elation.  Intervened. 
It  had  actually  loaned  Its  money,  and  put 
Its  mortffige  of  reond.  The  Provident  Ae- 
so  elation  and  Ambrose  could  not,  by  a  men 
subsequent  parol  agreement,  destroy  that 
tight.  Tbe  argoment  that  tbe  Security  As- 
soclathm  had  record  notice  of  the  Provident 
mor^Eage  wten  it  loaned  Ita  money  la  with- 
out weight  Its  right  is  not  determined  by 
the  record,  but  by  the  fact  If  the  mortgsge 
it  saw  really  reioesttited  no  debt  the  mere 
fact  that  on  its  tece  it  repnsented  one  Is  of 
DO  Importance  on  distribution.  If  an  antece- 
doA  mortgage  be  actually  paid,  yet  be  not 
satisfied  of  record,  no  one  would  pretend 
it  could  come  in  on  a  fund  in  preference  to  a 
Junior  mor^mie.  although  the  mortgagee  of 
tiie  latter  may  have  bad  no  knowledge  of  tbe 
payment  when  be  took  bla  security.  The 
Provident  Association  la  In  no  better  situa- 
tion, as  tbe  owner  of  a  merely  nominal  but 
worthless  security,  not  accepted  ni^  It 
made  Its  contract  a«  loan.  The  decree  of 
the  court  b^w  la  affirmed,  and  appeal  dis- 
missed, at  costs  of  app^ant 


BANNUM  et  el.  v.  POWNALL. 

(Supreme  Ooart  of  Penosylrania.    July  21, 
1898.) 

OBJECTIOJT  to  BvIDBHOB— 

Defendaut,  having  allowed  an  onreBpon- 
slve  answer  to  remain,  without  objectiou  or  mo- 
tion to  strike  oat  and  faavtng  taken  the  diance, 
in  cnws-ezamination,  of  developing  something 
favorable,  cannot  object  that  the  testimony  waa 
improperiy  adnUtted,  thon^  it  waa  hearsay, 
and  objection  was  made  to  the  queBtkn  in  an- 
swer to  which  it  waa  given. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county. 

laine  between  Hannah  W.  Baveoou  and  J. 
0.  D.  Pownall,  tried  In  connection  with  other 
plalDtifTa,  P.  B.  Hannum  and  others,  against 
the  same  defendant  Judgment  for  plalntUts. 
Defendant  appeals.  AfQrmed. 

Johnson,  Martin,  Holahan  &  Alexanderj  for 
appellant  Brown  A  Hotsel  and  B.  If.  Gil- 
bert for  appellees. 

FELL,  J.  Tbe  action  was  a  feigned  issue, 
under  tbe  sherUTs  Interpleader  act  to  deter- 
mine tbe  title  to  personal  property  levied  on 
by  tbe  sberlft.  One  of  the  claimants  was 
tbe  wlfb  of  the  execution  debtor,  and  tbe  cui- 
troversy  relates  entlr^y  to  her  claim.  At 
tbe  trial  she  was  held  to  strict  proof  of  tbe 
acquisition,  in  good  faith  and  In  her  own 
rlgtat,  of  the  property  In  question,  by  means 
of  her  ownership  of  a  s^rate  estate.  Tbe 
testimony  presented  by  her  was  sufficient  to 
take  tbe  case  to  the  Jury,  and  we  find  no  er- 
ror in  the  charge. 

The  second  specification  of  error  Is  the  only 
one  which  preoents  any  difficulty.  The  case 
turned  upon  proof  by  the  pMntlff  that  she 
was  the  owner  In  her  own  right  of  fl,O0O, 
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wbteh  was  paid  on  account  of  the  purchase 
money  of  the  farm  on  which  she  lived  with 
her  hnsband.  She  testlfled  that  she  bad  re- 
ceived this  money  from  the  estate  of  an  unclo 
whom  she  had  nnrsed,  and  tiiat  a  part  of  It 
was  In  payment  of  iter  chai^  for  services, 
and  the  balance  a  gift  from  his  widow,  Mrs. 
Eaveson.  In  corroboration  of  her  testimony, 
the  attorney  who  had  represented  the  estate 
was  called,  and  asked  whether  he  knew  that 
Mrs.  Eaveson.  who  had  since  died,  had  re- 
celved  fl.OOO  from  her  hnsband'a  estate,  and 
was  cautioned  to  state  only  what  he  knew 
of  his  own  knowledge.  This  question  was 
objected  to,  and  the  witness  answered  that 
Mrs.  Eaveson  had  told  him  that  she  Inherited 
91.000  from  her  hosband,  and  gnre  It  to  the 
plaintiff  for  having  cared  for  blm.  The  idaln- 
tiff  might  have  shown.  In  connection  with 
proof  of  actual  payment,  the  circumstances 
under  which  payment  was  made,  and  the  In- 
ducement which  led  to  It;  but  the  fact  that 
Mrs.  Haveson  had  the  money  with  which  to 
pay  was  not  In  Itself  ground  for  the  Infer- 
ence that  she  had  paid.  As  no  explanation 
was  made  of  the  purpose  of  asking  this  ques- 
tion. It  would  have  been  better  to  have  sus- 
tataied  the  objection  to  it;  but  the  part  of 
the  answer  which  was  re^onslve  to  the  ques- 
tion was  harmleu.  The  statement  by  the 
witness  that  Mrs.  Eaveson  had  told  him  that 
she  had  j^ven  the  money  to  the  plaintiff  was 
hearsay,  and  not  admissible  as  evidence.  It 
was  not  responsive  to  the  question  asked, 
and,  no  doubt,  would  have  been  struck  out  on 
request,  by  the  court  But  the  defendant  did 
not  ask  to  have  It  struck  out,  but  proceeded 
to  cross-examine  in  rehitlon  to  It,  and  tiius 
developed  the  subsequent  testtauony,  whicb 
was  most  harmful  to  his  case,  if  any  harm 
was  done  by  It  Having  allowed  the  unre- 
sponsive answer  to  remain  wlOiout  objection, 
and  having  taken  the  chance  In  cross-exam- 
ination of  developing  scHuethlng  favorable  to 
his  contention,  the  defendant  has  no  standing 
to  object  that  the  testimony  was  Improperly 
admitted.   The  Judgment  Is  affirmed. 


GRIFFITH  V.  GRIFFITH. 
HAWLBY  T.  SAME. 
(Supreme  Ooort  of  PennayWanla.   July  21, 

1898.) 

HUSBAITD  Attn  WiFB  —  Liability   Iktsr  Bs  — 
Fraudulent  Jddohbnt. 

1.  A  husband  who  receives  the  rents  of  the 
wife's  separate  property  under  an  a^eement 
that  he  should  receive  them  as  her  agent,  and 
manage  her  estate  for  her,  and,  after  paying 
necessary  expenses  out  of  the  same,  account  to 
ber  for  the  balance.  Is  liable  to  her  therefor. 

2.  A  husband  whose  wife  borrows  money  for 
him  by  mortgage  of  ber  separate  property  is 
liable  for  the  Interest,  wimont  any  express 
agreement. 

8.  A  judgment  honestly  confessed  by  an  in- 
solvent In  favor  of  his  wife  to  secure  money 
loaned  him.  ont  of  her  separate  estate,  is  not 
fraudulent  merely  because  indading  interest^ 
when  there  had  been  no  agreement  therefor. 


Appeal  from  court  of  comm<m  pleas,  Nor- 
thumberland  county. 

Gwennle  Grlffltb  and  Charles  Ii.  Hawley, 
trustee.  Judgment  creditors  of  B.  B.  Oriffldi, 
claimed  the  proceeds  of  execution  sales  of 
SL  B.  Griffith's  pasomUty.  Vmm  a  decree 
sustaining  excepthms  of  Gvrennte  Griffith  to 
report  of  auditor  appobited  to  make  distribu- 
tion, said  Hawley  appeals.  Affirmed. 

The  opinion  of  the  court  below  Is  as  fol- 
lows: 

"The  facta  upon  which  the  questions  In- 
volved In  this  case  arise  have  not  been  defi- 
nitely foimd  by  the  auditor,  and  hence  it  has 
been  necessary  for  us  to  gather  them  from 
the  testimony  and  evidence  filed  with  his 
very  meager  report.  Some  time  In  1896,  EL 
R.  Griffith,  the  husband  of  Gwennle  Griffith, 
becoming  financially  embarrassed,  made  two 
Judgment  notes  In  favor  of  Gwennle  Griffith, 
his  wife,  for  $4,000  and  $2,000,  respectively, 
— one  note  in  favor  of  Dunham,  Buckley  & 
Co.,  for  $1,900;  one  In  favor  of  H.  B.  Claflln 
&  Co.,  for  $400;  and  one  In  favor  of  a  trus- 
tee for  certain  creditors,  for  $7,000.  Judg- 
ment was  entered  on  all  these  notes  In  Nor- 
thumberland county,  except  on  that  for  $2,- 
000,  which  was  entered  in  Lackawanna  coun- 
ty, In  the  order  in  which  they  have  been 
stated  above;  and  executions  were  issued  on 
these  Northumberland  county  Judgments, 
and  were  levied  upon  the  personal  property 
of  the  defendant,  E.  R.  Griffith,  In  the  same 
order,  so  that  the  execution  Issued  on  the 
Judgment  for  $4,000,  In  favor  of  Gwennle 
Griffith,  became  the  first  lien  upon  the  per^ 
Bonal  property  of  her  husband,  and  was 
succeeded  In  the  order  above  stated  by  the 
other  executions.  His  personal  property  was 
sold  under  these  executions,  and  the  pro- 
ceeds, amounting  to  $9,096.97,  were  paid  Into 
court;  and  an  auditor  was  appointed  to 
make  distribution  among  the  creditors.  It 
was  claimed  before  the  auditor  that  the 
Judgment  and  the  execuUon  Issued  thereon 
In  favor  of  Gwennle  Griffith,  the  wife  of  the 
defendant,  was  fraudulent  and  void  as  to  the 
creditors;  and  the  auditor  so  decided,  and 
excluded  it  from  the  distribution.  To  this 
ruling  exceptions  were  filed  on  behalf  of  the 
wife,  and  these  are  now  to  be  passed  upon. 

"The  grandfather  of  Gwennle  Griffith  de- 
vised to  her  In  fee,  subject  to  a  life  estate  In 
the  widow  of  the  testator,  certain  real  es* 
tate,  consisting  of  three  houses  and  lots  in 
the  city  of  Scranton,  uid  a  farm  in  Spring 
Brook  township,  Lackawanna  county;  and 
on  the  death  of  the  widow.  In  January,  1886. 
GwennleGriffith  became  entitled  to,andwent 
Into  possession  of,  the  real  estate  so  devised. 
Prior  to  1889.  Gwennle  and  her  husband  bor- 
rowed $500  on  the  security  of  her  property, 
which  was  expended  in  r^rairfaig  and  re- 
modeling one  of  the  houses  devised  to  her 
as  above  stated.  In  Januaty,  1889^  she  sold 
the  Spring  Brook  farm  for  $1,000.  Her  hus- 
band received  this  money,  and  with  it  paid 
off  the  ISOO  mortgage,  and  applied  the  re- 
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malnliig  fSOO  to  paToaait  dn  account  of  tin 
cost  of  tlw  repalra  above  stated,  which  in  all 
amonnted  to  fl,40(^  leaving  a  balance  of 
9400  stni  unpaid.  From  Jannair.  to 
Har,  1886.  B.  S.  OiifBth  received,  for  rents 
of  his  wife's  houses,  98.815.60^  and  paid  ont 
for  repair^  taxes,  water  rates,  sewer  and 
paring  assessments,  and  Insurance  on  his 
wife's  prop«t7»  Indudlng  the  balance  of 
9400  due  for  r^^ring  and  remodeling,  the 
■nm  of  92,689.21.  B.  K.  Griffith  and  Owen- 
Ble,  his  wife,  both  testify  that.  In  receiving 
tbese  sums  uid  making  these  paTments,  her 
hnsband  was  acting  as  her  a^it,  under  an 
agreement  made  between  them,  soon  after 
tbe  property  devolved  upon  her,  that  he 
would  collect  all  the  rents,  pay  out  of  the 
amoimt  collected  all  expenses,  ,and  account 
to  lier  for  tbe  balance.  This  testimony  was 
not  contradicted  by  any  witness,  but  the 
auditor  declined  to  credit  It,  for  the  reason, 
aa  stated  In  his  report  that  the  same  Is 
not  snffidoitly  proven  to  the  mind  of  the 
auditor  to  tbe  degree  of  certainty  required 
Id  like  cases,  and  for  the  added  reason  that 
no  statement  was  ever  made,  furnished,  or 
demanded  the  wife  or  husband.'  In  Jan- 
nary,  UBO;  Gwennle  Griffith  borrowed,  on 
the  mortgage  upon  her  bouses  and  lots,  In 
which  her  husband  Joined.  $3,600,  which  was 
paid  to  the  husband  by  the  lender.  $2,700 
of  this  amount  her  husband  used  to  pay  the 
pnrdiase  money  of  the  house  and  lot  bought 
by  and  conveyed  to  htm.  and  the  balance 
for  other  purposes  of  his  own;  and  for 
years  past  the  husband  and  wife  have  been 
iltlng  together  in  the  house  so  purchased. 
The  mortgage  upon  which  tills  amount  was 
raised  Is  still  due  and  m^ald,  and  the  an- 
nually accruing  interest  tberetra  has  been 
paid  by  the  husband  out  of  the  r«its  of  the 
wife's  property  received  by  him  as  above 
stated.  It  does  not  appear  from  the  evidence 
that  Gwumie  Griffth  knew  of  her  husband's 
anandal  embarrassment,  or  of  the  executl<m 
of  the  $4,000  and  $2,000  notes,  until  after 
tbey  had  been  made  and  entered  of  record. 
Prior  to  January  18,  18B6.  E.  R.  Griffith  had 
been  in  partnership  with  the  persons  for 
wbose  benefit  the  Judgment  for  $7,000  above 
described  vras  entered,  and  about  that  time 
he  wrote  to  Htmbam,  BucUey  &  Co.,  of  Mew 
York  City,  stotlng  that  he  owed  his  former 
partners  $3,800,  whmi  in  fact  he  owed  them 
*loDMe  that  amount.  There  Is  no  evidence 
*n  the  ease  from  iriilch  It  can  be  found  that 
hii  wife  l^new  of  his  having  made,  or  Intend- 
intc  to  make,  this  statemoit,  or  was  in  any 
^7  connected  with  It  ' 
"Tbe  evidence,  documentary  and  oral, 
ptores  beyond  a  doubt  that  the  $3,600  re- 
<vlred  by  B.  B.  Griffith  in  January,  1890, 
was  the  separate  pnqierty  of  Gwennle  Grif- 
Btb,  the  wife;  and  we  may  therefore  adopt 
'be  langnage  of  Justice  Green,  delivering  the 
'■pinion  of  the  court,  in  Wonnley's  Bstate, 
137  Pa.  St  101,  at  page  108.  20  Atl.  021.  at 
fuge  021 ;  'AH  the  evldoice  In  the  case  estab- 


li6hed  this  fact,  and  there  was  not  a  partlde 
of  contradictory  proof.  The  rule  of  law  ap> 
pllcable  in  such  a  case  hi  that  the  mere  Jtfect 
of  tbe  reception  of  the  wife's  money  by  her 
husband  makes  him  her  debtor;  and  It  re- 
Quires  no  affirmative  proof  by  the  wlfie  that 
he  received  it  as  a  loan,  and  not  as  a  gift. 
On  tbe  contrary,  If  It  is  alleged  afterwards, 
whether  by  the  husband's  heirs  or  by  his 
credlton^  that  the  money  was  received  as  a 
gift,  and  not  as  a  loan,  the  burden  is  upon 
those  who  make  such  allegation  to  prove  it* 
Many  cases  sustaining  this  proposition  are 
cited  hy  tbe  learned  Justice,  and  there  Is  no 
room  for  controversy  on  this  point  Tbe  au- 
ditor erred,  therefore,  in  deciding  that  the 
$3,600  were  received  as  a  gift  and  not  aa  4 
loan,  by  B.  R.  Griffith  from  his  wife. 

'*It  Is  equally  well  settled  that  when  tbe 
wife  permits  her  husband  to  use  her  money 
without  any  stipulation  as  to  terms,  and  con- 
thiues  to  live  with  him,  the  presumption  la 
that  the  interest  was  used  to  support  the 
family,  and  she  is  entitled  to  a  return  of  prln- 
dpal  only,  and  not  Interest  abw.  But  this  Is  a 
presumption  only  which  may  be  rebutted  by 
evidence;  predsely  as  may  be  the  presumption, 
that  the  principal  was  received  as  a  loan,  and 
not  as  a  gift  The  principle  Is  thus  stated  by 
Justice  McGoUum  In  Bauer's  Bstate,  140  Fa.. 
St  420,  at  page  ^  21  AtL  445:  It  is  well  set- 
tled that  a  husband  who  receives  ai^  portion 
of  the  principal  of  his  Trife's  separate  estete 
becomes.  In  the  absence  of  an  agreement  con- 
trolling his  reception  of  It  lier  debtor  for 
the  amount  so  received;  but  lie  is  not  as  a 
general  rule,  chargeable  with  interest  upon 
it  It  lies  on  him  to  show  the  agreement 
which  relieves  him  from  the  payment  of  the 
principal,  and  on  her  to  show  the  agreement 
which  entitles  her  to  Interest;  but  the  agree- 
ment. In  either  case,  may  be  Implied  from  the- 
drcumstances  attendtaig  the  transaction.*  It 
Is  said  in  lCcGlln8ey*s  Appeal,  14  Serg.  ft  R. 
64,  by  l^ghman,  C.  J.:  'It  Is  a  general  prin- 
ciple that  where  the  wife  permits  ber  hus- 
band to  receive  the  profits  of  her  separate 
estate,  and  particularly  where  they  live  to- 
gether, and  the  expenses  of  housekeeping  are 
paid  by  him,  the  presumption  is  that  it  wav 
the  Intention  of  the  wife  to  make  a  gift  of  the 
profits  to  the  husband.  And  thne  Is  great 
reason  for  this  presumption,  because  the  hus- 
band, being  in  the  receipt  of  this  mon^.  may 
be  Induced  to  live  at  a  greater  expense  than 
he  would  otherwise  have  done,  whereby  the 
comforta  of  the  wife,  as  well  as  bis  own,  are 
increased.  To  call  him  to  account  there- 
fore, after  tbe  lapse  of  a  number  of  years, 
might  be  ruinous,  and  would  cerUlnly  be 
unjust  •  •  •  The  presumption  In  favor  of 
the  husband  Is,  of  course,  like  all  other  pre- 
Bumptlous,  liable  to  be  rebutted  by  facts 
which  toke  off  Ite  force.'  In  Mellinger's 
Adm'r  T.  Bausmau's  Trustee,  45  Fa.  St.  622. 
Justice  Strong,  dellveilng  the  opinion  of  the 
court,  says,  speaking  of  money  received  by 
a  husband  from  his  wife:  'If  the  money  was 
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hers,  she  was  entitled  to  Its  oae,  and  there- 
fore to  Ita  Intereat.  McGUosey's  Appeal,  14 
Serg.  &  R.  64,  was  decided  while  the  common 
law  remained  nnchauged,  and  when  the 
rights  of  a  wife  were  secured  by  no  such 
statute  as  we  now  have.  And  the  circum- 
stances of  that  case  were  peculiar.  No  doubt. 
If  a  wife  permits  a  husband  to  use  her  per- 
sonal estate  for  the  benefit  of  the  family, 
without  any  agreement  on  his  part  to  pay 
Interest,  he  Is  generally  not  liable  for  It  But 
he  may  agree  to  pay  Interest,  or  the  circum- 
stances proven  may  show  an  intention  to 
create  the  ordinary  relation  of  debtor  and 
creditor.'  In  Klttel's  Kstate,  156  Pa.  St  445, 
at  page  453,  26  AU.  1116  at  page  1118,  It  Is 
Bald  by  Mr.  Justice  Dean,  delivering  the 
opinion  of  the  court:  'From  the  earliest  times, 
both  In  this  state  and  In  England,  before  the 
enactment  of  any  statute  for  the  protection 
of  the  estates  of  married  women,  the  rule  in 
equity  has  been  that  the  wife  shall  not 
charge  her  husband  as  debtor  for  arrears  of 
Income  of  her  separate  estate,  In  the  absence 
of  an  agreement,  express  or  Implied,  on  his 
part  to  pay.  The  reason  for  the  rule  Is  to  re- 
lieve from  the  necessity  for  accounts,  which 
in  the  ordinary  conduct  of  domestic  affairs 
would  be  so  difficult  of  determination.  Hence, 
in  setUements  between  husband  and  wife.  In 
the  absence  of  proof  to  the  contrary,  equity 
presumes  that  Interest  money  on  the  wife's 
separate  estate,  which  has  been  received  by 
the  husband,  has  been  expended  by  him  with 
her  consent,  for  the  support  of  herself  and 
family.  The  rule  Is  directiy  the  reverse  of 
this  as  to  the  principal.  Neither  the  statute 
of  1848  nor  that  of  1887  has  worked  any 
change  In  this  particular.* 

"The  auditw  has  not  made  any  finding 
on  the  subject,  but  we  have  found  from  the 
uncontradicted  evidence  that  the  indebted- 
ness secured  by  the  mortgage  for  (3,500 
against  Gwennle  Griffith's  separate  estate  is 
still  unpaid,  and  the  Interest  for  six  years, 
amounting  to  nearly  f  1,^,  has  been  paid  by 
E.  R.  Griffith  out  of  the  money  received  by 
him  for  rents  of  her  separate  estate.  There 
Is  no  direct  evidence  that  he  agreed  to  pay  In- 
terest on  the  ¥3,500,  but  there  Is  the  testi- 
mony of  both  the  husband  and  the  wife  tiiat 
he  agreed  to  account  for  the  rents.  Waiving, 
however,  for  the  present,  the  question  of  di- 
rect evidence,  we  consider  simply  the  clr- 
comstauces  of  the  case.  The  wife  mortgaged 
her  separate  estate  to  raise  the  $3,500.  The 
debt  thus  contracted  bears  interest,  vphlch, 
according  to  the  evidence,  has  been  paid  out 
of  the  income  oC  the  wife's  estate.  And,  if 
it  had  not  been  paid  at  all,  the  lien  against 
her  estate  would  have  been  Increased  by  the 
amount  of  the  Interest  We  think  these  cir- 
cumstances rebut  the  presumption  that  the 
husband  was  not  to  be  cliarged  with  Inter- 
est, or,  to  speak  more  accurately,  prevent  the 
presumption  from  arising.  To  decide  other- 
wise would  amount  to  saying  that  where  a 
vite  raises  money  on  mortgage  of  her  sep- 


axate  estate,  and  lends  It  to  her  hmband,  we 
must  presume  that  she  intends  to  pay  the  In- 
terest on  the  debt  thus  created,  without  char- 
ging htm  with  It,  and  thus,  In  the  course  of 
years,  allow  the  principal  to  be  absorbed,  as 
It  Inevitably  would  be  at  tlie  ead  ot  a  cer> 
tain  number  of  yeara. 

"From  another  i>oint  of  view,  the  transac- 
tion might  be  treated  as  one  in  which  the 
relation  of  principal  and  surety  Is  established 
between  the  husband  and  the  wife.  The 
money  raised  on  a  mortgage  of  her  separate 
estate,  tn  which  ber  biMband  Joins,  is  received 
by  him.  He  thus  becomes,  tn  equity,  the 
principal  debtor,  and  she  stands  in  the  posi- 
tion of  a  surety.  If,  then,  she,  the  surety, 
is  called  on  to  pay  the  annual  interest,  we  are 
unable  to  see  how  the  conclusion  can  be 
avoided  that*  the  principal  debtor,  her  hus- 
band, becomes  liable  to  her  for  this  interest, 
OS,  which  Is  the  same  thing,  for  the  interest 
of  the  money  received  by  him  from  ber.  The 
reason,  as  stated  In  the  cases,  why  the  hoa- 
band  Is  not  liable  for  interest  or  tor  income  of 
the  wife's  separate  estate  received  by  him.  is 
because  it  Is  presumed  that  It  ts  expended 
by  the  husband  for  the  benefit  of  the  family, 
and  that  the  wife  tboB  partakes  In  this  bene- 
fit In  the  present  case.  If  the  Interest  on 
the  mortgage  debt  for  the  $3,600  was  paid 
out  of  the  rents  which  accrued  from  the 
wife's  separate  property,  the  rents  could  not 
have  been  expended  in  maintaining  the  fam- 
ily, and  the  presumption  that  this  was  the 
case  would  seem  to  be  absolutely  excluded. 
We  do  not  see,  therefore,  how  the  conclualon 
can  be  avoided  that  E.  R.  Griffith  Is  liable  to 
his  vrife  for  the  amount  of  Intereat  paid  dar- 
ing the  six  years,  either  as  Interest  on  the 
$3,500  mortgage  debt,  or  as  so  much  money 
received  by  him  from  the  Income  of  her  aep- 
arate  estate  to  be  accounted  for  by  talm. 
Both  the  husband  and  the  wife  testify  that 
the  rents  were  received  by  him  under  a  dis- 
tinct agreement  between  thesn  that  be  should 
receive  the  rents  as  ber  agent,  and  manage 
her  estate  for  ber,  pay  out  of  the  rents  re- 
ceived all  necessury  expenses,  and  account  to 
her  for  the  balance.  This  testimony  Is  not 
contradicted  by  any  evidence  in  the  case,  and 
the  fact  that  he  used  the  larger  part  of  the 
amount  received  for  the  benefit  of  her  sep- 
arate estate  tends  to  corroborate  this  testi- 
mony; and  we  should  have  no  hesitation  In 
finding  from  the  evidence  and  the  circomstan- 
ces  that  there  was  such  an  agreement  The 
auditor  declined  to  credit  their  testimony  on 
this  point,  stating  as  bis  reason  for  so  doln^ 
Uhat  the  same  Is  not  sufflclentiy  proven  to  the 
mind  of  the  auditor  to  the  degree  of  certainty 
required  In  like  cases,  and  for  the  added 
reason  that  no  statement  was  ever  made,  fur- 
nished, or  demanded  by  the  wife  or  husband.* 
W^e  do  not  think  It  la  Important  to  determine 
this  question,  as  It  Is  established  beyond  con- 
troversy that  the  husband  received  the  $3.- 
600;  and  we  think  It  la  equally  certain  that 
she  is  entitled  to  the  six-years  Interest  on  this 
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warn,  tfOer  on  tbe  ftwttag  of  bitemt  or  of  a 
debt  duo  from  bor  hoBbud  to  bor  to  nlm- 
bnne  ber  for  tbat  amoont  of  Intoreit 
to  the  lender  of  tbo  WOO,  or.  If  not  to  eimer 
of  tbeoe,  tlien  to  tlie  balance  of  tbo  zrato  ra- 
celred  after  deductlog  the  anomts  paid  by 
htm  ont  of  tbc  rento  for  tbe  beneflfe  of  ber 
wperate  eetate;  end,  taken  either  way,  tbe 
gam  due  would  amount  to  more  than  the 
HOOO  Jodgment 

"It  wu  decided  In  AIeeklej*a  Arooal.  102 
Pa.  SL  086^  tbat  a  Judgment  boneetly  eon- 
fesMd  by  an  IneiATent  man  In  favor  of  bla 
wife,  to  ■eenre  ber  for  numey  loaned  to  him 
19'  her  out  of  ber  aeparato  eetat^  1>  not 
fraadolent  as  against  credlton,  merely  be- 
came it  includes  Intoeat  on  the  loan,  when 
there  waa  to  fact  no  agreement  that  the  nun 
laeaed  aboold  bear  totenat;  and  an  auditor 
hu  no  Jazlidlctlon  to  toqalio  toto  the  TaUd- 
tty,  aa  against  endlton;  of  a  Ja^pnent  al^ 
b^ied  to  bave  been  entered  ermcouly,  at 
tv  aUetak^  for  a  mun  man  than  wae  jindy 
dne.  Gwennle  GrljBth  bad  an  nadonbted 
right  to  the  prlnelpal  anm  of  98.H00,  and,  aa 
we  think,  under  all  the  facte  and  drcnmetan- 
cea,  to  Intoreat  on  tbla  anm  for  six  yeaia; 
bnt,  eren  If  ttls  be  not  ao^  there  la  not  a 
adntffla  of  erldence  to  tbe  case  to  show  tbat 
both  she  and  ber  hoilband  dM  not  beUere  that 
she  wis  boneetly  oitltled  to  toterest.  or  that 
it  waa  fraadidenfly  or  eidln^Tely  «r'«>"*f^j  to 
the  Jvdgment,  and  fnmd  la  not  to  be  prennii' 
«d.  Aa  waa  aald  ttie  court  to  Meekle7*a 
Anna!,  aopra;  If  tbe  parttae  bad  no  fraodnp 
lent  pnrpoee  or  intuit,  then  the  Judgment 
waa  not  eoUnaln,  and  tbe  powers  of  the  an- 
ditor  ovar  the  Jndgmoit  were  at  aa  end.  If 
tbe  wito  bad  do  right  to  Interest,  and  the 
hnriiuid,  by  mlstohe  and  to  Ignorance  at  tbe 
law,  emhaaced  Intereot  to  the  bond,  the  Jndg< 
meat  wms  erroneone,  not  eoUnilTe  or  fraudu- 
lent' Vor  mare  mistake^  aa  we  have  said, 
the  Jodgment  cannot  be  set  atide  by  an  aiH 
dltor,  aa  tbe  qvutlaa  to  a  contest  with  atran- 
gets  to.ttotwhetber  the  jndgment  Is  erroneous, 
bnt  whether  it  Is  frandnlenL'  Hancr*8  Ap- 
pcaL  5  Watto  ft  S.  478.  la  B«rgey*B  Appeal. 
60  Pa.  St.  4j06»  Thraqioon.  CL  J.,  says:  'We 
thbik  Uw  auditor,  even  U  he  mtgbt  set  aside 
the  judgment  for  firaad.  bad  no  sufficient  erl- 
deuce  to  any  of  tbe  conalderatloBB  noticed, 
and  certainly  not  to  the  fact  that  tbe  Judg- 
ment waa  far  too  laige  an  amount  by  too 
nm  of  tbe  Intemt  Inclnded  In  it  That  was  an 
ea^  Intake  to  make,  and  was  not  a  ground 
for  Ktttog  aside  tbe  judgment,'  In  Mannfmc- 
toring  Go.  ▼.  BedUUon,  131  Ps.  St  885,  18 
AtL  922,  tlw  court  aald;  *Wa  tbliUc  the  cwu 
comes  daarly  wltbto  tbe  prtodple  of  Meckr 
ley's  Appeal.  108  Fa.  St.  S86,  that,  eren  It 
there  arero  an  honest  ■mistake  as  to  tbe 
amount  aetnally  due,  tbe  Jndgmesit  would 
not  be  avoided,  altbouSh  confessed  by  a  bua- 
baad  to  Ma  wlf&'  And  to  Woods  t.  Irwin, 
Ul  Pa.  St  278.  n  AtL  008,  Justice  Mitchell, 
delivertog  the  opinion  of  tbe  court,  said:  fla 
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CUriE  T.  DondasB,  02  Fa.  St  406,  this  court, 
through  Stasrswood,  J.,  said  tbat  It  was  now 
fortunately  well  settled  tbat  creditors  have 
no  rigbt  to  Impeach  a  Judgment  on  any  other 
ground  than  o^utfon;  and  to  MetiUej^s  Ash 
peal,  102  Fa.  BL  6i2,  It  waa  held  tbat  a  Judg- 
nrant  honestly  confessed  to  a  wife  ty  an  to- 
8<drent  was  good  agatost  ctedltoxa.  If  not 
tor  more  than  was  due.  It  was  not  fraudu- 
lent, either  to  fact  or  to  law,  though  then  had 
been  no  agreement  for  toterest  on  the  money 
advanced  1^  the  wlf^  and  such  Intereet  bad 
been  Included  to  titu  Judgment*  And  In 
Balid  ▼.  FMd,  102  Fa.  6t  841,  26  AtL  884, 
the  coort  aald:  *Aa  auditor  cannot  nt  asUo 
a  Judgment  tegular  upon  Ito  face  azoqit  on 
proof  tbat  It  was  reoorered  or  mnlntBtomi  by 
ooltoskm  betwem  the  parties  to  It,  for  thb 
porpoee  of  defrauding  the  creditors  of  tbe  de- 
fendant thereto.  He  may  receive  erldenee 
that  It  has  beea  paid  stoee  tt  was  ebtalnsd; 
but  he  cannot  go  behind  it.  and  correct  an 
honest  mlstaka  of  the  partlea  to  fixing  ito 
amount  These  principles  are  so  well  set- 
tled, and  80  familiar  to  the  legal  profeeelon, 
that  a  dtatloii  of  the  numerous  decMma  to 
our  own  stote  wbldi  lllusttate  and  enforce 
them  Is  not  deemed  necessary.  It  Is  suflft- 
dent  to  refer  to  tbe  comparatlTdy  recent  case 
of  Meckley's  Appeal,  102  Fa.  St  686,  to  which 
these  principles  are  considered  and  q^pUsd, 
and  many  of  tbe  osoea  sustaining  them  are 
cited.' 

"But  tt  IB  atgned  on  behalf  of  the  Charles 
I^  Hawley  tmstee  Judgment  tbat  tiM  flad- 
tags  9t  the  auditor  to  th^  favw  are  con- 
duslTeu  Tbe  court  said,  to  Bedell's  Appeal, 
87  Pa.  St  UO:  *When  the  report  to  upon 
facts  directly  found  upon  the  evidence^  we 
bare  frequmtly  aald  we  ought  not  to  set  It 
aside  except  for  reasons  which  would  tadnea 
a  court  to  set  aside  a  Tordlct'  Tbe  auditor 
has  not  found  the  facto  directly,  but  oiUy 
toferentlally;  and  the  Inferences  drawn  by 
him  are  affected  by  a  manifest  mistake  as  to 
the  law.  And  If  a  Jury,  on  the  erldoiee  re- 
turned by  the  auditor,  had  returned  a  rerdlet 
to  favor  of  the  Charles  L.  Hawley  trustee 
Judgment  we  would  not  hesltoto  to  set  It 
Bsldei  We  have  said  nothing  as  to  the  claim 
that  there  was  an  agreement  by  the  hue- 
band  to  pay  rent  for  the  wlfe'a  bouae,  to 
which  they  boUi  lived  for  some  years,  but 
we  think  It  unnecessary.  Snougb  has  been 
shown  to  estobllsb  the  validity  of  the  14,000 
Judgment,  and  the  questlui  of  tbe  validity 
of  the  $2,000  Judgment  entered  to  Lacka- 
wanna county,  Is  not  before  ua  The  auditor 
found,  without  evidence,  tbat  It  Is  coDecUble. 
Whether  this  be  so  or  not  we  do  not  know. 
Nothing  Is  claimed  on  It  here,  and  it  Is  not 
a  lien  on  tbe  fund  for  distribution.  Tbe  ex- 
ceptions to  tbe  auditor's  report  are  sustained, 
and  the  distribution  Is  corrected." 

A.  A.  Vosburg,  Charles  W.  Dawsim,  and 
A.  G.  Marr,  for  appelant  J.  Simpson  BSlno 
and  Charles  I*  Hawley,  for  appellee. 
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STKRRBTT,  C.  J.  The  unsatisfactory  cmi- 
ditlon  of  the  auditor's  report  in  this  case  Is 
largely  due  to  the  fact  that  he  made  no  de- 
finite or  detailed  findings  of  fact,  except  in 
hts  answers  to  requests  presented  by  coun- 
sel; and  Bome  of  these  findings  appear  to 
be  conclusions  from  other  facts  not  shown 
to  have  been  found  by  him.  In  such  a  con- 
dition of  the  record  as  Is  here  presented  by 
the  auditor's  report,  the  general  rnle  as  to 
the  weight  that  ought  to  be  given  to  an 
auditor's  findings  of  fact  cannot  be  urged 
with  much  strictness  or  force.  In  addition 
to  that,  the  auditor  appears  to  base  his  find- 
ings largely  upon  the  assumption  that  the 
testimony  of  the  defendant  and  his  wife 
"was  Bo  tainted  with  bias  and  interest  as  to 
make  it  incompetent."  This  assumption 
wholly  ignores  the  fact  that  the  testimony 
thus  discredited  by  the  auditor  is  strongly 
corroborated  by  other  oTidence,  including 
the  circumstances  of  the  case.  The  learned 
president  of  the  Twelfth  judicial  district, 
who  specially  presided  at  the  bearing,  realis- 
ing that  the  facts  upon  which  the  questions 
Involved  In  the  case  arose  had  not  been  defi- 
nitely or  properly  found  by  the  auditor, 
deemed  It  necessary  that  be  himself  should 
"gather  them  from  the  testimony  and  evi- 
dence filed  with  the  very  meager  report"  of 
the  auditor.  A  careful  consideration  of  the 
learned  trial  Judge's  opinion  has  satisfied  us 
as  to  the  substantial  correctness  of  his  find- 
ings of  fact  therein  set  forth;  and,  upon 
the  facts  thus  established,  we  think  his  legal 
conclnsions  are  free  from  error.  A  detailed 
consideration  of  bis  findings  and  conclusions 
of  law  Is  nonecessary.  They  are  so  fully 
and  accurately  presented  in  his  opinion  that, 
for  reuons  there  given  by  him,  we  are 
content  to  affirm  the  decree.  Decree  afllrm- 
•d.  and  appeal  dlamlssed,  at  appellant's 
Goati. 


WAQNBB  T.  HILDaBRAND. 

(BnpreiM  Oonrt  of  Pennsylvania.    July  21, 

1898.) 

Btook-Qamblino. 

While  a  parchase  of  stock  on  margin,  tta 
specniatlon,  1b  not  sambling  if  it  is  the  iaten- 
tioD  of  the  parties  that  a  real  purchase  ahall  be 
made  by  the  broker,  though  delivery  be  post- 
poned or  made  to  depend  on  future  conditions, 
It  is  otherwise  if  it  fs  the  intention  that  there 
be  no  delivery,  but  that  the  account  be  settled 
on  the  basis  of  a  rise  or  fall  in  prices. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Louis  Wagner,  assignee  of 
Henry  S.  Loucbhelm  and  another,  trading  as 
H.  S.  Loucbhelm  &  Co.,  against  Otto  O.  P. 
Hlldebrand,  for  the  balance  due  In  the  pur- 
chase and  sale  of  stocks  and  bonds  by  plaln- 
titTs  assignors  for  defendant.  Judgment  for 
defendant.  Plaintiff  appeals.  Affirmed. 


The  charge  of  the  court  (WlUson,  J.),  with 
the  parts  assigned  am  mot  bidosed  In  brack- 
ets, is  as  follows: 

"This  Is  a  case  of  considerable  Importance, 
in  the  amount  of  money  which  is  at  stake 
on  the  one  side  or  the  other,  and  therefore 
is  oititled  to  your  serious  consideration.  Not 
that  I  mean  to  Imply  by  that  that  any  case 
should  not  have  your  serious  consideration, 
because  it  sboold;  but  when  the  claim  of  a 
plaintiff  amounts  to  a  very  large  figure,  as  it 
does  bere,  one  is  naturally  impressed  by  the 
magnitude  of  the  case,  and,  perhaps  un~ 
avoidably,  may  feel,  somewhat  more  than  in 
a  case  where  the  amount  Involved  is  very 
small,  that  the  rights  of  the  parties  are  of  a 
serious  character.  So  they  are,  but  that  has 
nothing  to  do  In  the  way  of  deciding  the 
question  Just  as  soon  as  your  minds  reach 
a  conclusion,  upon  the  evidence,  and  the  law 
as  you  shall  hear  it  from  me,  with  reference 
to  the  rights  of  the  parties. 

"The  suit  here  is  brought  in  the  name  of 
the  assignee  against  this  defendant,  but  the 
assignee  for  the  benefit  of  creditors  is  suing 
entirely  In  the  right  of  Louchheim  &  Co., 
and  has  no  higher  claim  than  they.    It  is 
precisely  the  same  as  If  suit  were  brought  by 
themselves,  so  far  as  the  relative  rights  of 
the  parties  are  concerned.    If  the  plaintias 
(the  firm  of  H.  S.  Ixrachhehn  &  Go.)  In  point 
of  fact,  as  is  testified  to,  purchased  the 
shares  of  stocks  and  the  bonds  which  are 
Included  in  the  statements  which  they  ren- 
dered to  the  defeidant,  and  paid  out  their 
money  for  them,  upon  bis  order  and  by  bis 
direction,  in  a  legitimate  transaction  (one 
which  the  law  permits),  and  the  defendant 
has  failed  to  pay  them  for  the  stocks  and 
bonds  which  they  purchased  In  that  way  by 
his  order,  there  Is  no  answer  to  th^r  cliJm. 
They  have  a  perfect  right  to  say  that  you 
should  render  a  verdict  In  their  favor.  And, 
if  that  be  the  true,  correct  state  of  the  case, 
then  you  ought  to  raider  a  verdict  In  favor 
of  the  plaintiffs  for  such  an  amount  as  will 
represent  what  they  paid  out,  and  interest 
upon  that,— what  represents  the  proper  com- 
pensation for  their  services  in  the  way  of 
commissions;   making  allowance,  as  It  is 
conceded  you  should  in  that  event,  t<jr  the 
value  of  the  securities  which  they  had  In 
their  hands,  which  had  not  been  sold,  at  their 
highest  market  value  from  some  date,  whlcb 
plaintiffs  claim  should  be  the  date  of  the 
assignment,  and  as  to  which  I  do  not  an- 
derstand  there  Is  any  objection  from  tlie 
other  side.    That  Is  the  plaintiffs*  side  of 
the  case.  That  is  the  plaintiffs'  right,  pro- 
vided you  believe  the  fact  to  be  what  I  have 
made  the  basis  of  the  proposltlMi  which  I 
have  Just  stated.  [On  the  other  hand,  if  tbe 
purchases  and  sales  of  shares  of  stocks  and 
the  bonds  which  the  plaintiffs  made  were 
made  by  them  in  a  series  of  transactions 
with  the  defendant  which  were  not  real 
transactlMis,— and,  by  Irttal  transactions,*  i 
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mefln  In  a  sense  that  when  they  made  the 
porcbases  and  the  sales  they  understood, 
sod  had  a  right  to  nnderstand,  that  they 
were  «"fi^lPt  those  purchases  and  sales  for 
itm  as  an  wdhury  purchaser,  with  no  nn- 
derEtandlng  npon  their  part  that  he  never 
intoided  to  take  np,  or  to  hare  deliTered  to 
him,  the  shares  of  stock  or  bond:^  hut  that 
the  only  settlement  of  the  transactions  be- 
treen  them  was  by  the  payment  by  them  to 
blm  of  profits,  or  by  Ids  payment  to  them  of 
losses,— his  attitude  towards  them,  and  his 
obllgattona  towards  them,  would  be  entirely 
different]  Unquestionably,  when  a  man  goes 
Into  a  broker's  office,  and  orders  the  broker 
to  boy  a  certain  number  of  shares  of  stock 
for  hhn.  If  that  Is  all.  eren  though  he  de- 
posits  not  the  mtlre  amount  of  the  purchase 
either  before  or  after  the  purchase,  but 
ttmtHj  A  cotaln  sum,  which  you  may  call, 
If  yon  please,  a  *mai^'—  If  It  Is  simply 
tile  case  of  a  man  going  Into  a  broker's  office, 
and  (nderlDg  blm  to  purchase  shares  of  stock 
or  bonds  upon  a  margin, 'then  the  broker  has 
a  right  to  assume  that  It  Is  a  genuine  trans- 
aetJuL  He  has  a  right  to  buy  the  shares  of 
stock  or  bonds,  and  to  hold  the  purchaser  for 
the  purchase  money.  As  I  have  said  to  you 
already,  the  mere  fact  that  the  broker  'car- 
ries the  stock*  (as  yon  have  heard  the  ex- 
pression here)  for  the  customer  Is  not  a 
matter  of  moment,  one  way  or  the  other,  by 
Itself.  Because,  If  ha  purchased  the  stock, 
be  might  take  It  to  somebody  else,  and  bor- 
row money  on  It,  and,  In  jwlnt  of  fact,  of  bis 
ovn  maney  only  pay  a  amall  proportionate 
smount  of  that  which  was  represented  by 
the  fnD  price  of  the  stock;  and  If  he  chose 
to  ask  the  btoker,  or  to  permit  the  broker,  to 
do  It  for  him,  there  Is  nothhig  in  that  trans- 
action, by  ttMlt  whidi  Is  Illegitimate,  or 
which  the  law  condenms. 

"[If,  bowerer,  elttier  by  reaswi  of  an  ex- 
press arrangement  betwe«i  the  customer  and 
the  twoker.  or  by  reason  of  anything  which 
Is  said,  or  the  manner  in  which  the  business 
Is  conducted,  you  belleTS,  opon  die  erldence 
la  this  case,  that  the  real  nnderstandlng  be- 
tween the  parUes  was  that  there  was  to  be 
no  delivery  of  that  which  was  purchased; 
that  the  cnatomer  did  not  really  Intend  to 
hare  any  delivery  made  to  him;  that  all 
that  he  was  attempting  to  do  was  to  bet 
vpoa  the  market,  upon  the  varying  prices 
of  securities,  and  settle  for  the  differences,— 
then  the  law  sa^  ttiat  Is  what  has  been 
caned  a  *gwnbUng  transaction,*  and  cannot 
be  enforced;  and  If,  In  a  tramactlon  or  a 
series  of  transactions  of  that  sort,  the  net 
resttlt  Is  a  loss,  and  the  customer  has  not 
snffidoit  money  or  margin  In  the  hands  of 
ths  brokers  to  protect  them,  the  brokers  can- 
not by  iRDcess  of  law,  colleet  that  money 
from  the  cnstomw.]  In  order  that  such  a 
state  of  facts  shall  exist,  ft  is  necessary  that 
there  shall  be  something  more  than  an  In- 
tention on  tbe  iwrt  of  the  customer  to  carry 
on  a  series  of  wagering  transactions.  [It 


must  be  an  Intention  which,  by  words  or  by 
acta,  Is  Indicated  to  the  broker  ^  that  the 
broker  shall  have  reason  to  know  that  the 
dealings  which  he  is  carrying  on  with  his 
customer  ate  not  legitimate  dealings;  that 
the  customer  Is  not  ordering  the  purchase 
of  stocks  or  bonds  for  the  purpose  of  taking 
them  or  holding  them,  but  simply  for  the 
purpose  of  waiting  for  an  advance  in  the 
markel^  and  selling  or  buying  for  the  pur- 
pose of  making  a  profit.]  In  the  same  con- 
nection, I  desire  to  say  to  you  that  the  fact 
that  a  man  buys  such  securities,  or  sells 
them,  for  the  purpose  of  making  a  profit  out 
of  a  sale  or  a  purchase  subsequently,  does 
not  In  Itself  mske  the  transaction  a  wager- 
ing or  a  gambling  one.  The  purchase  and 
sale  of  stock  or  bonds  for  the  sake  of  realis- 
ing profits  are  perfectly  legitimate  and  law- 
ful. A  man  may  buy  one  hundred  shares  of 
stock  or  bonds,  to  the  amount  of  ten  thou- 
sand dc^rs,  without  any  expectation  of 
holding  them  for  a  series  of  years,  or  even 
a  series  of  months,— with  the  expectation 
that  shortly  thereafter  he  will  be  able  to  sell 
them  at  a  profit.  There  Is  nothing  in  that 
which  amounts  to  a  gamble  or  wager.  That 
Is  the  very  life  of  trade.  That  is  the  princi- 
ple upon  which  all  business  dealing  Is  con- 
ducted. A  merchant  buys  bis  goods  with 
the  expectation  of  sdling  them  at  a  prdlt. 
So  a  man  may  deal  In  the  same  way,  legiti- 
mately, In  shares  of  stock  or  bonds,  or  any 
other  securities.  The  point,  you  will  per- 
ceive, is  this:  What  is  the  real,  substantial 
uatura  of  the  relation  which  exists  between 
tbe  broker  and  the  custMuer?  Is  It  one  in 
which  the  broker  Is  merely  assisting,  co- 
operating with,  tbe  customer  in  a  series  of 
wagers— I  do  not  say  *specidatlon,*  because 
that  Is  an  improper  word  to  use;  specula- 
tion may  be  entlraly  lawful  and  pn^er— but 
in  a  series  of  ventures,  wberobi  it  Is  not 
contemplated  tb&t  there  shall  be  any  actual 
delivery  of  that  which  the  broker  buys  for 
his  customer.  In  which  there  shall  be  no 
actual  transfer  of  the  Interest  or  right  In 
the  thing  which  Is  bought  or  sold  on  the 
part  of  tbe  customer?  [If  the  transaction  Is, 
in  point  of  fact,  as  understood  by  both 
parties,  or  as  It  ought  to  be  understood  by 
both  parties,  a  transaction  of  ventures  like 
that,  then  the  law  says  It  is  an  unlawful 
transaction,  and  the  broker.  In  case  of  loss, 
cannot  recover  the  balance  from  the  cus- 
tomer.] But  If  he  is  not  advised  of  that,  or 
it  there  Is  nothing  In  the  circumstances— in 
the  relation  between  him  and  the  customer— 
to  advise  him  that  that  is  the  nature  of  the 
transaction,  then  he  has  a  perfect  right  to 
clahn  to  be  paid  whatever  may  be  the  bal- 
ance that  is  due  In  a  series  of  transactions. 

"I  do  not  thhik,  Ui  a  case  of  this  sort,  that 
a  jury  ought  to  be  Indlned,  by  i^pathy.  or 
for  any  other  reason,  to  Jump  at  a  conclusion 
In  favor  ot  one  side  or  the  other.  I  do  notthlnk 
that  a  man,  who.  in  the  ordinary  way,  goes 
Into  a  broker's  office,  and  orders  the  purchase 
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of  stock  or  bondBj  or  tbe  sale  ot  Btock  or 
bonds,— and  the  broker,  In  poTBuance  o£  his 
orders,  makes  the  purchases,  and  pays  out 
bla  money,  and  gets  the  securities,— ^lob  ary 
special  ground  on  wblcb  he  can  ask  the  sym- 
pathy of  a  Jury  In  case  he  losee  In  the  trans- 
action. {Am  between  two  gamblers,— who  are 
taking  part  In  the  same  transaction,— as  far 
as  tbe  question  of  sympathy  Is  concerned,  I 
do  not  know  that  It  ought  to  fall  on  one  side 
rather  tlian  tbe  other.]  At  the  same  time,  tbe 
law  says  (and  what  tbe  law  aaya  npan  the 
subject  Is  founded  In  very  good  reason), 
where  the  transaction  is  really  a  wager,  a  bet, 
a  gamble;  where  It  Is  not  contemplated  be- 
tween the  partly  that  It  shall  be  a  substantial 
transaction,  In  wblch  there  shall  be  an  oat 
and  out  purchase  and  sale  made  In  the  Inter- 
est of  the  ciistomer,'-it  cannot  be  enforced. 
[But,  as  I  hare  said  to  you,  where  It  Is  not 
such  a  transaction;  where  It  Is  one  In  which 
there  Is  nothing  mora  than  that  the  customer 
orders  the  purchase  or  sale,  and  the  broker 
goes  on  and  makes  the  purchase  or  sale  with- 
out being  advised,  or  the  circumstances  being 
such  that  he  ought  to  understand  and  know, 
that  the  customer  Is  merely  venturing  upon 
the  market,  with  no  expectation  or  Intention 
to  settle  in  any  other  way  than  for  the  dif- 
ferences  in  cases  of  profits  or  lossea»— in  that 
case  the  broker  has  a  perfect  rlgbt,  not  mere- 
ly In  morals,  but  In  law,  to  call  upon  the 
customer  to  pay  him  whatever  shall  be  found 
due  under  such  circumstances.]  You  liave 
heard  a  good  deal  of  evidence  In  this  case 
which  bears  upon  that  question.  I  do  not 
propose  to  go  into  that  evidence.  I  have 
merely  stated  to  you  the  general  principles. 
I  have  substantially  covered  the  points  sub- 
mitted by  counsel  In  my  general  charge. 

"In  addition  to  what  I  have  said  to  you,  I 
am  asked  by  plaintiffs'  counsel  to  charge  you 
specifically  upon  the  fourth  point  presented  by 
them,  which  Is  as  follows:  ['(^  The  fact  that 
the  purchases  and  sales  were  for  ^culatlon 
by  defendant,  and  upon  margin,  does  not  ren- 
der them  gambling  transactions,  unless  you 
find  that  Loucbhelm  &  Co.  agreed  that  no  de- 
Itverles  would  take  place  under  atiy  clrcum- 
etances.  If,  in  good  faith,  they  were  ready, 
willing,  and  able  at  any  time  to  deliver  the 
securities  upon  payment  of  the  balance  due 
upon  them,  and  if,  under  tbe  agreement  of 
the  parties,  Hlldebraud  was  entitled  to  de- 
mand these  securities  on  such  payment,  then 
the  transaction  Is  not  a  wager,  and  tbe  ver- 
dict must  be  for  tbe  plalntlfta.'  That  point 
Is  substantially  correct,  but  I  cannot  say  to 
yon  that  the  fact  that  the  purchases  and  sales 
were  for  speculation  by  defendant,  and  upon 
margin,  does  not  render  them  gambling  trans- 
actions, unlesB  you  find  that  Louchheim  &  Co. 
agreed  that  no  deliveries  would  take  place 
under  any  circumstances.  I  do  not  think  It 
was  necessary  for  them  to  agree  that  under 
no  circumstances  delivery  was  to  be  made. 
In  order  that  the  transaction  should  be  a 
gambling  tiwisaction.   Yon  are  to  take  the 


wlurie  case  as  I  hare  stated  It  to  yon.  I  do 
not  know  any  better  way  of  stating  it  than 
I  have  adopted.  Tbe  latter  part  of  the  point 
which  I  have  read  Is  correct]  I  bare  been 
asked  by  the  plaintiff  to  charge  you:  ['(15) 
Under  all  the  evidence,  your  verdict  must  be 
(or  the  DlaiDtiflCs.*  I  decUns  that  pojnt]" 

Oscar  Leser  and  William  H.  Staake,  for  ap- 
pellant  Edwin  O.  Ulchener,  for  appellee. 

FBLIi,  J.    The  law  relating  to  stock- 
gambling  transactions  has  been  considered  in 
a  line  of  cases  extending  from  Brua's  Ap- 
peal, 65  Fa.  SL        to  Anthony  t.  Unangst, 
174  Pa.  St.  10.  M  AtL  2S1,  and  It  has  been 
firmly  settled.    A  purchase  of  stock  on  mar- 
gin, for  speculation,  is  not  naceasaiily  a  gam- 
bling transaction.    If  It  Is  tbe  intention  of 
the  parties  that  a  real  piu'cbase  shall  be  made 
by  the  broker,  although  the  delivery  may  be 
postponed,  or  made  to  depend  upon  future 
conditions,  the  transaction  la  legal    If  it  Is 
the  Intenlion  that  there  is  not  to  be  a  deliv- 
ery, to  complete  tbe  piurchase,  but  that  the  ac- 
count is  to  be  settled  on  the  basis  of  a  rise  or 
fall  In  prices,  It  is  a  mere  wager,  and  the  con- 
tract cannot  be  enforced  by  either  party. 
Peters  t.  Grim,  148  Pa.  St  103^  24  AtL  192. 
The  distinction  made  In  the  cases  between 
transactions  where  there  are  actual  purchases 
or  sales  and  dellrerles  made  or  contMuplated, 
and  transacUous  which,  by  the  mutual  un- 
derstanding of  the  parties,  are  to  be  settled 
by  tbe  paymuit  of  difFerencea,  Is  very  accu- 
rately and  clearly  defined  In  the  charge  in 
this  case.   Some  of  tbe  detached  sentences 
of  the  chargci  which  have  been  asBlgaed  as 
error,  may  be  open  to  criticism,  when  consid- 
ered alone.    But  they  are  not  to  be  so  con- 
sidered. In  connection  with  tbe  oontext,  they 
are  free  from  error;  and  we  find  no  possible 
ground  for  objection  to  the  charge,  when  it 
la  taken,  as  It  should  be,  as  a  whole.   The  ex- 
toit  of  the  transactions,  and  the  conduct  of 
the  parties  in  relation  to  them,  tend  to  sus- 
tain tbe  averment  that  no  real  purchase  or 
sale  was  ever  contemplated,  but  merdy  a  wa- 
ger on  the  fluctuation  of  the  market  The 
accounts  cover  a  period  of  15  months,  and 
involve  purchases  amounting  to  over  $300,0(K). 
Dtirlng  this  time  not  a  bond  or  share  of  stock 
was  delivered  or  tendered,  except  a  purchase 
of  stock  amounting  to  ilOO,  which  was  made 
j  for  a  special  purpose.   The  calls  on  the  de- 
'  fendant  were  not  to  take  up  his  stocks  and 
bonds,  but  to  d^koslt  more  margin.  When 
the  brokers  were  carrying  stocks  and  bonds 
to  tbe  amount  of  $150,000,  they  wrote  the 
defendant  that  In  ordinary  times  a  margin  of 
5  per  cent  would  be  required,  and  that,  while 
they  did  not  ask  that  he  should  put  up  that 
much,  they  desired  that  he  should  better  pro- 
tect his  holdings,  and  added,  "We  will  gladly 
allow  you  to  withdraw  money  again  aa  soon 
as  the  market  improves."  In  addition  to  this, 
the  defendant  testified  that  there  was  an  ua- 
deEBtandittg  and  agreement  that  he  would 
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not  be  called  on  to  pay  for  the  gtocks  and 
bonds,  bnt  that  Gie  acconnt  would  be  settled 
by  the  payment  of  the  dlflPerence  In  prices, 
and  there  was  other  testimony  that  his  UabO- 
ity  was  limited  by  agreement  to  th«  omonnt 
be  deposited  as  mancln.  The  Jodgment  la  af  • 
finned. 


LEHIGH  TALLHT  GOAZ.  00.  v.  WILKB8- 
BASBE  .ft  B.  B.  00. 

(Supreme  Oonrt  of  Pemisylraitla.    Jrilr  ZL, 
18980 

BimmilT  DOHAIV— FlBBOITAXi  PBOFnTT-~ 

The  meuure  of  danuiges  where  coal  min- 
ed, bat  left  on  the  surface,  is  taken  by  a  rail- 
toad,  and  occupied  for  a  roadbed,  is  that  for 
personal  prc^rty,— the  market  rune,  less  the 
cost  of  marketing  it 

Appeal  from  court  of  common  pleaa,  lo- 
lerne  county. 

Proceeding  by  the  Lehigh  Valley  Coal  Com- 
pany against  the  Wllkesbarre  &  Eastern  Rail- 
road Company  for  damages  for  land  taken  for 
bcatloD  and  construction  of  railroad.  From 
Judgment  for  defendant  on  appeal  from  re- 
port of  Tlewera,  plaintiff  appeala.  Beveraed. 

Wikeaton,  Darling  ft  Woodward  and  H.  W. 
nOmer,  Cor  i^eilaiit  W.  P.  ByniBii,  &  X 
fitrauB,  mad  3.  T,  T*m«lMn,  tm  mO^^ 

SDTOHELiL,  J.  The  only  substantial  con- 
tnrerBT  Is  upon  fbe  manner  In  which  the 
damages  to  plaintiff  the  occupation  of  Its 
eofao  bank  shall  be  measured.  The  culm 
was  personal  property.  It  bad  been  mined 
fran  its  orii^na]  place,  and,  though  It  rested 
vpon  tbe  land.  It  was  as  completely  severed 
as  a  kiln  of  bflcks  in  a  brickyard,  or  a  pile 
of  pig  iron  In  a  foundry.  Hie  plaintiff  was 
endttod  to  compensation  for  Its  value,  and 
the  open  anesUon  Is  bow  that  value  shall  be 
aacertalned.  Tbe  learned  judge  below  stated 
tte  ilgbts  of  plaintnr  very  deoriy  and  accn- 
ratdy.  In  the  following  langni^e:  **Ttals  ma- 
teitel  (tbe  coal]  had  been  mined  and  placed 
upon  the  surface  by  the  plaintiff,  and  was 
the  personal  property  of  the  latter,  although 
mixed  with  the  dirt  and  slate.  The  defend- 
ant took  it  directly,  and  occupied  it  for  a 
roadbed,  and  entirely  deprived  the  plaintiff 
cC  its  property  therein.  It  was  as  mnch  a 
taking,  for  the  purposes  of  a  roadbed,  of 
coal  ■ctoany  mined,  as  if  there  bad  been 
no  dirt  or  slate  mixed  with  It;  and  as  the 
whole  material  taken  was  chiefly  valuable 
for  the  coal  of  which  it  was  in  part  constl- 
tnted.  we  can  see  no  reason  why  the  plaintiff 
shoold  not,  under  the  statute,  be  compensated 
for  tbe  coal  as  sncb.  In  Its  then  state  and  con- 
dition in  place  upon  the  surface,  nor  why 
Its  qnantlty,  quality,  and  value  should  not  be 
estimated,  and  compensation  allowed  there- 
for."* He  therefore  found  as  facts  the  quan- 
tity and  sixes  of  the  coal,  and  received  evi- 
dence of  Its  value  by  the  rule  which  plaintiff 


claimed,  to  wl^  the  mattet  vatne  at  tlie- 
breaker  when  the  taking  occurred,  less  ttie 
estimated  cost  of  removing,  leaning,  screen- 
ing, and  preparing  for  market  On  subse- 
quent coneidention,  however,  he  rejected  this 
method  for  the  measure  of  value,  as  being 
**8peeulfltlve,  contingent,  and  fanelfnl,**  and 
not  in  accord  with  tbe  settled  rule  laid  down- 
In  our  cases  upon  takli^  hy  eminent  domain. 
In  this  ire  think  there  vras  error.  The  mar- 
ket value  af  anything  Is  what  the  owner  eazk 
get  for  it,  less  the  cost  of  nuu^etlng  It  nds 
Is  the  general  ml^  applleable  u  tba  measure 
of  damages  where  the  object  Is  to  secure  oom- 
p^isation  only,— espedaDy  as  to  persoml^. 
The  cases  of  pn^rty  which  ts  part  of  the- 
realty,  but  the  value  of  which  depends  on  ita 
converUon  into  personalty,  such  as  coal.  Iron 
ore,  etc.,  hav«  a  different  and  ^ceptional  rale- 
of  their  own,  because  they  Involve  expense- 
and  tUk  In  the  conversion  of  the  material 
which  ta  realty  in  place  taito  personalty  In 
the  market;  and  to  measure  the  value  In 
place  by  the  value  In  market,  less  the  cost  of 
getting  it  there,  would,  as  was  said  by  our 
Brother  Oreen  In  Fulmer's  Appeal,  128  Pa. 
St  21,  18  Atl.  49B,  be  giving  "a  share  In  taie 
profits  of  carrying  on  ttie  budness,  without 
being  subject  to  the  rM»  or  possible  losses 
which  might  ensue."  ^ere  are  no  such  ele- 
ments In  the  present  ease,  wUeb  to  a  far 
dearer  case  than  Ege  v.  Kllle,  84  Pa.  St  833, 
for  the  application  of  the  same  rule.  The 
coal  in  the  culm  bank,  as  already  said,  was 
personalty,  and  comd  have  been  marketed 
by  the  plaintiff  at  any  time,  by  ordinary  busi- 
ness processes,  well  known  and  easily  and 
definitely  ascertainable,  aa  to  expense.  There 
was  noUtlng  fandful  abont  the  value  so  as- 
certained, nor  anything  speculative  or  con- 
tingent, mora  than  there  always  is  in  the  es- 
timation of  the  cost  of  produdng  something 
not  yet  produced,  or  of  the  price  to  be  realized 
on  the  sale  of  something  not  yet  Bold,^n 
other  words,  the  inevitable  uncertainty  of 
futurity,  which  attends  all  matters  merely 
executory.  The  objections  pointed  out  by  the 
learned  judge  are  not  legal  difficulties  In  as- 
certaining a  just  rule,  but  practical  difficulties 
In  applying  the  rule  to  the  facts.  These  dff- 
ficultles  attend  a  laxge  proportion  of  the 
coses  tried  In  our  courts,  but  they  do  not 
prevent  the  effort  to  apply  the  settled  rules. 
Thus,  In  every  case  of  damages  sought  for 
Injury  by  negligence,  the  length  of  life  of  the 
party  Injured,  and  the  money  which  he  might 
have  earned,  are  matters  of  considerable  un- 
certainty, but  that  does  not  prevent  their  ap- 
proximate ascertainment  by  the  evidence  at 
hand.  So,  in  the  present  case.  If  the  plaintiff 
had  Insured  the  coal  <n  the  culm  twnk,  and 
It  had  been  consumed  by  one  of  the  fires  Al- 
leged to  have  been  smoldering  there  so  long, 
the  jury.  In  an  action  against  the  Insurance 
company,  would  have  had  to  ascertain  the 
quantity  and  value  of  the  coal  from  the  evi- 
dence available,  and  the  difficulty  or  uncer- 
tainty of  attaining  an  exactly  ^accurate  re- 
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salt  would  not  hara  prerented  a  direction  by 
tbe  court  to  apply  the  usual  rule.  It  is  ad- 
mitted that  the  plaintiff  is  entitled  to  com- 
pensation according  to  the  Just  value  of  its 
property  taken,  and  the  fair  measure  of  audi 
value  is  what  the  plalntlfF  could  have  realized 
for  the  coal  in  the  market,  less  the  cost  of 
getting  it  there.  In  eetimatlDg  these  mat- 
ters, the  advantage  of  getting  a  present  lump 
sum,  instead  of  inataHments  from  time  to  time 
by  sales  of  the  coal,  and  also  the  Just  allow- 
ance to  be  made  for  wear  and  tear  of  ma- 
chinery, Interest  on  capital  Invested,  etc.,  are 
proper  subjects  for  consideration.  The  case 
of  Becker  v.  Bailroad  Co.,  177  Pa.  St  252,  35 
Atl.  617,  Is  not  at  all  analogous  to  this.  There 
the  personal  property  In  question  was  not 
taken  at  all  by  the  railroad,  but  was  claimed 
by  the  plalntlfC  to  have  been  reduced  In  value 
the  necessity  of  removal;  and  the  value 
Bought  to  be  recovered  was  not  the  market 
value  of  the  goods  as  such,  but  a  spedal 
value  to  plaintiff  by  reason  of  a  trade  good 
wfll  at  that  locality. 

The  last  assignment  of  error  cannot  be  sus- 
tained. The  compensation  to  which  plaintiff 
la  entitled  is  for  what  the  property  of  which 
he  has  been  deprived  would  have  produced 
to  him,  not  what  It  might  be  'Worth  to  the 
def«idant  taking  it.  Judgment  reversed,  and 
procedendo  awarded. 


WHITAKBR  V.  CAMPBELL  et  aL 
(Supreme  Ooart  of  Pennwlvania.    July  21, 
18»&) 
Opikion  Bvidsttob. 

opinion  evidence  was  proper  where  the 
fact  in  issue  was  the  daoger  of  cleaning  a  card- 
ing machine  in  a  woolen  mill  while  the  roller 
was  in  operation,  and  the  description  of  the 
madilne  and  its  operation  tended  to  establish 
the  fact  of  danger  bv  establishing  other  facts 
from  which  it  might  be  inferred,  but  the  Infer- 
ence was  to  be  based  on  special  knowledge  and 
experience  In  the  nse  of  such  machinery. 

Appeal  from  court  of  common  ideas,  Phila- 
delphia county. 

Action  by  Robert  Whitaker,  by  his  father 
and  next  friend,  Henry  C.  Whitaker,  against 
George  Campbell  aud  another,  trading  as 
George  Campbell  &  Co.,  for  Injury  to  plain- 
tiff, received  In  defendant's  employ,  while 
cleaning  a  carding  machine  In  a  woolen  mill. 
Judgment  for  plaintiff.  Defendants  appeaL 
Affirmed. 

James  Wilson  Bayard  and  Frank  P.  Frlch- 
ard,  for  appellants.  Jostah  R.  Adams  and 
Samuel  B.  Huey,  for  appellee. 

FELU  J.  The  admission  of  the  opinion  of 
a  witness  to  supplement  his  description  is  a 
subject  that  has  been  considered  in  a  num- 
ber of  recent  cases,  in  the  last  of  which  (An- 
berle  v.  City  of  McKeesport,  179  Pa.  St  321, 
36  AU.  212)  It  was  said  by  our  Brother  Mitch- 
ell: "The  rule  on  this  subject  Is  tliat,  where 
mere  descriptive  language  ts  inadequate  to 


convey  to  Che  Jury  the  iveclse  facts  or  their 
bearing  on  the  Issue,  the  description  by  the 
witness  must,  of  necessity,  be  allowed  to  be 
supplemented  by  tils  opinion,  In  order  to  put 
the  Jury  In  a  position  to  make  the  final  de- 
cision of  the  fscts.  But  where  the  circum- 
stances can  be  fully  and  adequately  described 
to  the  Jury,  and  are  such  that  their  bearing 
on  the  issue  can  be  estimated  by  all  men, 
without  special  knowledge  or  training,  opin- 
ions of  witnesses,  expert  or  other,  are  not 
admissible.  The  rule  in  this  forum  was  set- 
tled In  Graham  v.  Pennsylvania  Co.,  139  Pa. 
St  149,  21  Ati.  161. 

The  fact  in  Issue  which  the  testimony  ob- 
jected to  tended  to  establish  was  the  danger 
of  cleaning  the  machine  while  the  roller  was 
In  motion.  This  was  not  a  danger  which 
was  obvious,  or  whlcb  came  within  the  range 
of  common  experience.  The  description  of 
the  machine  and  Its  operation  tended  to  estab- 
lish the  fact  of  danger  by  establishing  other 
facts  from  which  It  might  be  Inferred;  but 
the  inference  was  to  be  based  on  special 
knowledge  and  experience  In  the  use  of  such 
machines.  As  It  was  by  no  means  clear  that 
the  descriptive  language  was  adequate  to 
convey  to  the  Jury  the  facts  In  relation  to 
the  operation  of  the  machine,  or  their  bear- 
ing on  the  Issue,  there  was  ground  for  tiie 
evidence  of  opinion.  The  statement  in  the 
charge  that  the  plaintiff  had  given  two  weeks' 
labor  for  the  purpose  of  being  properly  In- 
structed was  not  fully  Justified  by  the  testi- 
mony, as  the  fact  appears  to  be  that  he  was 
permitted  to  go  about  the  mill  with  an  em- 
ployd  for  the  purpose  of  being  Instructed. 
But  we  do  not  understand  the  Instruction 
complained  of  to  have  been  based  on  a  sup- 
posed contractual  relation,  but  on  the  gen- 
eral duty  of  an  employer  to  Instruct  a  boy 
in  the  use  of  dangerous  machinery,  and  the 
fact  that  the  defendant  had  recognized  the 
necessity  of  Instruction,  and  had  undertaken 
to  give  It  The  charge,  as  a  whole,  fairly 
pres^ted  the  question  at  Issue  to  the  Jury, 
and  we  find  no  error  whlcb  calls  for  a  re- 
versal of  the  Judgment  The  Judgment  la 
affirmed. 


CLAT  V.  ISEMINGBB. 
(Supreme  Court  of  Pennsylvania.   July  21, 

1898.) 

LlHITATlOKS— CONBTlTUTIOKALITT-^SOmTD 

Rents. 

Act  Aoril  27.  1855  (P.  L.  369)  |  7.  declar- 
ing that  where  no  payment  claim,  or  demand 
for  ground  rent  has  been  made  for  21  years, 
and  within  that  time  no  declaration  or  ac- 
knowledgment of  its  existence  has  been  made 
by  the  owner  of  the  premises,  there  shall  be  cou- 
clusive  presumption  of  Its  release  or  extinguish- 
ment not  only  baa  a  retroactive  effect  but. 
not  having  gone  into  effect  till  three  years  after 
the  passage  of  the  act.  Is  coDstitntional,  tbm 
owner  being  merely  deprived  of  a  remedy. 

Ai^eal  from  court  of  common  pleas,  Phllar 
dett>hla  conn^. 
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Action  by  Harry  G.  day,  ftdmlnlstmtor  of 
Alexander  Osbum,  deceased,  against  Adam 
Itemtnger.  Judgment  for  defendant  Plain- 
tiff appeals.  Affirmed. 

George  Hendmon,  for  appeHant  Alsi. 
Simpson,  Jr.,  for  ai^ellee. 

ram  J.  Tbe  action  wai  to  recorer  ar- 
rears of  ground  rent  reaerred  by  deed  dated 
JanuazT  4,  18M.  In  the  affldarlt  ta  defonae 
it  waa  arerred  tiiat  no  payment,  dalm,  or 
demand  for  the  rent  had  been  made  by 
any  one  for  more  than  21  years,  and  Uiat 
within  that  period  of  time  no  declaration  or 
acknowledgment  of  the  existence  of  the  rent 
bad  been  made  by  any  one  owning  the  prem- 
laea.  This  brings  tbe  case  directly  within  the 
prorlaSona  of  tbe  seventh  section  of  the  act  of 
April  27,  1865  <P.  li.  869),  and  the  questions 
raised  relate  to  the  conatltntlfHiallty  of  that 
section,  and  to  its  application  to  grovnd  rents 
resnred  beftwe  Its  passage.  Both  of  these 
questions  bare  been  squarely  presented  and 
dedded.  Tbe  tegtolatlTe  Intent  to  give  the 
act  a  letroactiTe  eflfect  is  apparent  In  Kom 
T.  Browne.  M  Pa.  St  whicdi  appears  to  be 
the  first  case  In  wUch  the  act  waa  consid- 
ered. It  was  decided  tliat,  as  the  act  did  not 
go  Into  effect  for  three  years,  the  retroactive 
bar  was  constltntlonaL  In  Blddle  t.  Hooven, 
1*^  Pa.  St  221. 13  AXL  027.  the  oonstituttonal- 
ity  of  the  act  was  the  only  qnestifm  raised; 
and  It  was  hOA  that  aa  the  act  merdy  op- 
crsted  to  deprive  the  owner  of  the  rent  of  a 
remedy  for  Its  collection  after  21  years  1^ 
raMng  a  condnfliTe  presumption  of  release 
or  extlagulsbmait.  It  was  constitutional.  In 
that  case,  as  well  as  in  tbe  case  of  Wallace  t. 
Presbyterian  Ghnrcfa,  1S2  Fa.  8t  258,  25  Atl. 
520,  which  decided  that  the  act  makes  no  ex- 
ception In  ATor  of  persons  under  dlsabUltleB- 
wben  ttieir  titles  accrue,  the  ground  rents 
were  created  before  the  passage  of  the  act  of 
ISufi.  We  must  therefore  consider  the  ques- 
tions at  rest   Tbe  Jodgment  Is  afllrmed. 


EDWABDS  T.  OIMBEL  et  al 

■.Supreme  Court  of  PennsylTanla.   July  21, 
lS9a) 

AmAi<— Ksoosi^— Itrnmr  to  Tbavilbr— 

Inmtoorioifs. 

1.  A  charge  In  a  formal  bin  of  exceptloni 
«iRnrd  by  the  Jodge  is.  regularlr  on  the  record. 

2.  The  lan^age  of  the  charge.  Id  a  case 
irhere  the  Isaae  was  whether  the  driver  drove 
rapidly  and  recklessly  against  deceased,  or  the 
latter  darted  nnexpectedly  In  front  of  the 
hone,  that  "there  can  be  po  qn^tion  about  the 
negligence  of  deceased,  because  there  is  do  evi- 
dence which  directly  shows  what  he  was  doln^, 
except  •  •  •  that  he  stepped  directly  in 
front  of  the  horse,"  Is  confusing  and  mlelead- 
iag,  whatever  meaning  be  given  it;  it  being 
followed  by  discnssloo  of  the  speed  of  the 
wagon  as  the  important  element  in  determin- 
ing deceased's  negligence  as  well  aa  tlw  driv- 
ers, and  the  case  being  left  to  the  Jury. 

Aivcal  from  court  of  common  pleas,  Phlla^ 
delpUa  cotmty. 
Actlim  b^  Uary  O.  Bdwards,  admlnlatratrix 


of  Edward  B.  IDdwards,  deceased,  against 
Benjamin  GImbel  and  others,  trading  as  Glm- 
bel  Bros.,  for  Injuries  to  deceased,  run  over 
by  defendants'  team,  from  the  effect  of 
which  he  died.  Judgment  for  plalntifT.  De- 
fendants appeaL  Reversed. 

J.  Howard  GendeU  and  John  G.  Johnson, 
for  appellants.  D.  Webster  Dougherty,  for 
appellee^ 

MITOHEU:^  J.  The  motion  to  quash  the 
appeal  must  be  denied.  The  authorities  cited 
by  the  appellee  apply  to  cases  where  the 
diarge  Is  filed  by  the  stenographer  without 
affirmative  evidence  that  It  was  done  at  the 
direction  or  with  the  approval  of  the  Judge. 
But  In  tbe  present  case  tbe  charge  Is  con- 
tained in  a  formal  bill  of  ezceptlona  signed 
by  the  Judge,  and  Is  therefore  regularly  on 
the  record. 

The  learned  Judge  Is  reported  as  having 
charged  the  Jury:  "There  can  be  no  qnes> 
tion  about  the  negl^nce  of  tbe  deceased, 
because  there  Is  no  evidence  which  direct- 
ly shows  what  he  was  doing,  except  the  evi- 
dence of  the  two  tmya,  and  they  say  that 
be  steeled  directly  In  front  of  the  horse.  At 
all  evoits.  It  is  important  for  tbe  Jury  to  con- 
rider  where  be  was  when  he  was  struck,  and 
from  ttie  evident  it  ai^^ears  that  he  had  only 
begun  to  cross."  ^nils  language  is  not  con- 
sistent with  the  rest  of  the  charge  or  with 
the  evidence.  Whether  it  meant  that  the  de- 
ceased's negligence  or  that  bis  freedom  from 
negligence  was  beyond  question  Is  uncertain. 
If  it  meant  that  the  only  evidence  In  the  case 
showed  the  deceased's  negligence,  the  Judge 
would,  of  course,  have  nonsuited  the  plain- 
tiff, or  have  directed  for  tbe  defendant;  but 
the  rest  of  tbe  (diarge  shows  conclusively  that 
that  was  not  the  meanli^E,  as  In  the  same 
paragraph  the  Judge  proceeds  to  discuss  the 
speed  of  the  wagon  aa  the  Important  ele- 
ment In  detmnlnlng.  the  deceased's  negli- 
gence, as  weU  as  the  diiver's.  In  tither 
meaning  of  the  phrase,  It  is  clear  that  It  was 
erroneous.  We  have  little  doubt  that  tt  Is 
mlsreported  by  the  wdsslon  or  change  of  one 
or  more  words;  but  we  must  take  the  record 
aa  we  find  it  and,  so  token,  the  language 
could  hardly  fall  to  confuse  and  mislead  the 
jury.  In  the  same  passage  tt  is  also  said, 
"From  the  evidence  it  appears  that  he  had 
only  begun  to  cross.'*  This  Is  directly  con- 
trary to  lUl  the  evidence.  Both  parUes  agree 
that  deceased  was  crossing  from  the  north 
to  tbe  south  side  of  Market  street  and  was 
struck  on  or  Just  south  of  the  southernmost 
rail  of  the  east-bound  track,  so  that  Instead 
of  having  Just  begun  to  cross,  be  vnis  Just 
finishing  the  crossli^.  Plaintiff  claims  that 
tbe  driver  rapidly  and  recklessly  drove 
against  tbe  deceased;  defendants,  that  de- 
ceased darted  nnexpectedly  In  front  of  the 
horse,  and  was  atruck  by  bis  own  fault  uul 
not  that  of  tbe  driver.  This  was  tbe  ques- 
tion for  tbe  Jury.  Jut^^ent'  reversed,  and 
venire  de  novo  awarded. 
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(Sapmce  Ooart  of  PemuylTanla.   Jnlr  21« 

18080 

Lotn  NOTB— KVIDBHO*— XnTBUOTtOXI; 

1.  Wbere  a  verdict  U  rightlr  directed  for  de- 
fendant, answers  to  plaintiffs  points  are  ni«re 
tiieoretical  disconrses  on  iaw,  and  error  OieieiD 
is  immaterial. 

2.  Plaintiff,  having  declared  on  a  lost  note, 
and  givea  aeetMidary  eTideooe  accordingly,  is 
bouD^  on  tiie  productlMi  br  defendant  of  a 
paper  dairoed  by  him  to  be  me  note,  to  accept 
It,  or  to  submit  it  to  the  witness,  to  disprove 
its  identity  with  the  one  declared  on;  but  de- 
fendant must  prove  its  identity,  and,  if  it  is 
contested,  It  is  a  gneation  for  the  jury. 

Appeal  from  court  of  common  pleaa,  York 
oonnty. 

Action  hj  Martlim  Helser,  admlnlrtrmtrlx  of 
Melcholr  Hielier,  deceased,  against  William  P. 
Hfilnr.  Judgment  for  defendant  Plaintiff 
appeals.  BeveraedL 

BL  Z.  Strlne  and  N.  M.  Wanner,  for  appel- 
lant W.  A.  MlUer.  Qeo.'  B.  Neff,  and  H.  a 
NlleR,  for  appellee. 

MITOHELIi.  J.  A  matter  of  practtoe  may 
be  noticed  pr^mtnarlly:  The  learned  Judge 
gave  a  binding  direction  to  the  jury  to  find 
for  defendant,  yet  tbe  assignments  of  error 
Include  several  to  the  refusal  of  appellant's 
points.  These  are  wholly  Irrelevant  to  tbe  case 
as  pres«ited  hae.  A  point,  as  said  by  our 
Brother  Dean  in  Malone  v.  Railroad  Co.,  1S7 
Pa.  St  480,  27  Aa  7S6,  is  "to  obtain  from  the 
court  specific  rulings  on  the  law  aptrtlcatole 
to  the  tacts."  It  may  be  stated  in  posltlTe 
form  when  tbe  tacts  are  undl^iuted,  or  bypo- 
thetlcally,  as  it  must  be  where  the  (acts  are 
In  contest~lf  the  Jury  dud  tbe  facts  to  be 
so  and  so,  then  the  law  is  so  and  so.  But 
in  either  form,— poritlve  or  hypothetical,— it 
is  a  direction  from  the  court  as  to  what  spe- 
dflc  rule  of  law  should  be  applied  by  the 
Jury  to  the  facts  as  they  And  them.  Where 
the  Jury  hare  no  dnty  of  such  application  left 
to  them,  and  the  court  Itself  applies  the  law, 
b7  a  binding  instruction  as  to  what  verdict 
shall  be  rendered,  answers  to  points  become 
mere  ttieoretlcal  discourses  on  law,  harlng 
no  practical  bearing  on  the  case.  All  the  an- 
swers mi^t  be  wrong,  and  jet  If,  npim  ttie 
taets  as  they  appear,  tbe  direction  of  tbe  ver- 
dict was  right  the  answers  would  go  tor 
naught  in  this  court  The  only  question 
therefore,  really  In  this  case,  is  whether  the 
learned  Judge  was  rlglit  in  directing  a  -wve- 
diet  for  defendant 

Tbe  plaintiff  declared  upon  a  lost  note,  and 
at  the  trial  gave  evidence  as  to  the  making 
of  the  note,  Its  amount  the  search,  and  fail- 
ure to  find  it  All  this  was  In  verr  gmeral 
terms,  but  It  was  sufficient  to  carry  the  cass 
declared  upon  to  the  Jury.  Plaintiff  was  tiien 
proceeding  to  make  more  spedfic  proof  of  the 
contents,  when  defendant  fKoduced  a  note 
purporting  to  be  tbe  one  sued  on,  but  whl^ 


ttie  i^altttlff,  after  Inspection,  dedlned  to  ac- 
cept or  reoocnlse  as  such.  Hie  Jodge,  bow- 
erer,  then  refused  to  admit  any  fortiier  evi- 
dence of  the  contenta,  and.  without  striking 
out  the  evldoice  already  In,  peremptorily  in- 
structed the  Jury  to  find  for'  the  dtfendant 
This  he  did  apparently  In  the  view  that  the 
note  itself  being  prodiMBd,  and  being  tbe  best 
evidence  of  Its  contents,  the  prevlons  testi- 
mony became  merely  secondary,  and  Inad- 
missible. In  smeral,  that  Is  a  correct  view. 
If  secondary  evidmce  has  been  recelTed  <m 
the  supposition  that  It  Is  the  best  attainable, 
and  it  subsequentiy  appears  during  the  trial 
that  a  higher  grade  of  evidence  Is  wltSiln  pres- 
ent  reach  of  the  party,  no  doubt  tte  Judge 
nuy  require  its  prodoetlon.  But  the  neces- 
sary preliminary  to  that  is  to  strike  out  the 
secondary  evldmce  abeady  im,  and  that  can- 
not be  done  imless  the  preeenoe  of  the  better 
evidence  Is  admitted,  or  otherwise  indisputa- 
ble. The  Jodge  was  apparentiy  of  opinion 
that  tbe  plaintiff  was  bonnd  to  aoeept  the 
note  produced  by  the  defendant  or  to  sub- 
mit it  to  the  witness,  to  dlsprore  Its  Identity 
with  the  one  dedared  on.  But  the  burden 
of  such  proof  was  not  on  tbe  plaintiff.  She 
had  dedared  on  a  lost  note,  and  had  made 
out  a  case  (or  the  Jury  on  lhat  basis.  Her 
case  was  liable  to  be  overthrown  by  tbe  pro- 
duction of  the  note  Itself,  with  a  resulting 
contradlctifm  or  amterial  varianoe  Its 
terms,  but  plaintiff  was  not  bound  to  accept 
any  or  every  paper  produced  as  tbe  genuine 
basis  of  suit  Tbe  burden  of  proTbig  It  to  be 
so  was  on  the  defendant  and,  K  contested, 
would  be  a  question  tor  the  Jury.  Hie  direc- 
tion to  find  for  the  defendant  tiureCm  otov 
looked  the  status  of  tbe  case^  and  was  Im- 
providently  given.  Judgment  rsraaed.  and 
venire  de  lytTo  awarded. 


BBITBDICK  T.  BENBDICE  St  aL 
(Supreme  Court  of  Pennsylvania.   July  21, 
18980 

DbBD— DlLtVIBT— BVTDIKCB. 

There  is  no  snfflcient  evidence  on  the  ques- 
tion of  delivery  to  go  to  thejury;  the  scrivener 
having  testified  that  aft^  W.  and  her  hoahaDd 
had  ezecDted  the  deed,  the  consideration  of 
which  was  the  support  tar  life  of  W.'s  huaband 
hf  B.,  her  brother,  they  left  It  with  witness, 
saying  that  he  was  to  keep  It  without  sayiof; 
how  long,  and  that  W.  afterwards  came  and 
got  It  and  others  having  testified  that  W.  aaid 
she  bad  deeded  the  farm  to  B.,  to  have  if  he 
took  care  of  her  husband  for  life  and  she  died 
before  him,  and  it  appearing  that  W.  having 
married  again  after  the  death  of  her  husband, 
B.,  who  had  been  living  aa  the  property  with 
her.  moved  away. 

Appeal  from  court  of  onmmon  ^eai^  York 
county. 

BJectment  by  Phnip  Benedick  against  Nich- 
olas Benedick  and  ottim,  executors  of  Sarah 
Striewig  (formerly  Wltmyer),  deceased.  Judg- 
ment for  pUilntifL  Defendants  appeaL  Re- 
versed. 
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Jam  W.  Lattmer,  GflOL  a  Schmidt,  and  S. 
a  Bnteel,  tat  appeHaats.  H.  a  NUm  and 
(ieo.  B.  NeO;  for  agpeOee. 

SISRBBIIT,  <X  J.   ThB  eontfollfng  qnei- 
tlni  !■  this  case  la  wbettwr  Oare  1*  any  eri- 
denea  of  tbe  deftvezy  ot  tbe  deed  in  quatlon 
tbat  oaght  to  bare  been  atftmiitted  to  the 
JniT.  If  tlim  waa  not,  It  toBanm  tint  tile 
leuned  trial  judge  axed,  and  the  Jadgmant 
miut  be  tereraed.  Xbe  deed  baviiig  been  loot, 
the  piahiHif,  for  tba  porpoee  of  prorring  Ita 
aacQtion.  codtenta,  deUTery,  etc.,  called  tiie 
scrlTcner  wbo  had  prepared  It  abont  16  yean 
before.  The  witness  was  old,  infirm,  and  of 
K«swhat  impaired  memory.   He  teatlfldd  ai 
to  the  pieiwratton  of  the  deed,  and  Ita  enco- 
tfoB  by  Sarah  Wltmyv  and  her  hnaband. 
Danld  Wltmyer,  and  than  said:  "They  [the 
gnnton]  nfnaad  to  tnlce  tt;  aald  tbe  deed 
waa  to  lanaln  fai  ay  faanda.  *  *  *  So  I 
kept  Qie  deed.   I  do  sot  know  that  there  waa 
any  time  menttooed,— how  long  the  deed  waa 
torenainlniivbande.   I  put  the  deed  away. 
After  that  (how  hng,  Z  d<uit  know;  curt 
ny,  becanae  I  didnt  haep  any  accoonQ  the 
deed  remained  In  my  hands.   But  then  Mia. 
Saeah  WtbuTer,  one  day,  came  to  my  ofllce 
and  demanded  tbat  deed.  Well,  I  handed  the 
deed  to  her,  and  die  took  it  along,  and  that 
is  an  I  kninr  about  it"  On  cnaa-ommlna- 
tlon  the  wttneo  teettfled  tbat,  while  HfiOO 
waa  the  nomlasl  eonafderatlon,  the  real  eim- 
rideration  ma  a  eoBafcaral  agreement,  by  tiw 
tmns  of  which  the  plaintlfE  agreed  *te  keep 
DanU  Wttmyer  during  UCe,  and  provide  for 
him,— for  dothtiv  and  boardlic  etc.   I  oonld 
net  npeat-«ot  ftw  my  Ufe--the  reat  of  tt; 
bat  tbat  waa  It,  aa  n^  memory  aerves.  Ttmt 
ins  In  the  agreemeDt."   The  wltnoss  fnp- 
tber  testUed  on  croas-examinatiao  that  no 
time  ma  moittonad  during  whidi  he  was  to 
keep  the  deed.   "Qnesfc  Pnnaant  to  the 
Instmetloaa  yon  rsealTed  there,  yon  held  that 
deed  and  agreement  tmtfl  Mrs.  Wltmyer  came 
for  them?   Ana.  Tea;  I  did.   Qneat  And 
tbea  yoo  gtm  them  np  to  her?  Ana.  Slie 
first  fetched  the  deed;  secondly,  ahe  came 
again,  and  adud  me  fn  the  agreement,  and 
I  save  It  to  her.   Qneat  And  all  that  waa  In 
parsnanoa  of  the  understanding  yon  had  at 
tbe  thne  yon  wrote  AT  Aosl  Tee,  air."  Plain- 
tiTs  son,  Adam  Benedick,  testified  that: 
UrsL  Wttrnjer  mU  ahe  had  deeded  tbe  farm. 
Tbat  in  case  be  (platetlfl)  should  keep  Danlefl 
Wltayer  aa  long  as  he  Ured—  In  case  she 
died  before  be  would,  he  should  keep  Daniel 
Wltmyer  as  long  as  he  Urod,  and  then  the 
farm  waa  hia."   Hanzy  M.  Ansthie  teatlfled 
tbat  Mrs.  'Wltmyer  saU  to  bim  "that  her 
brother,  tbe  plaintiif,  waa  to  have  the  farm 
ifter  die  waa  gone,"  w  words  to  diat  efffect 
Kpbralm  H.  Sehlrey  testified  that  Bfrs.  Wft- 
ayer  aaid '^er  brother  PhlUp  waa  to  have  the 
farm  after  aha  waa  done  with  tt"   This  tea- 
thnony  from  plaintiff's  own  witnesses  not 
only  fafla  to  ahow  a  dellTery  of  the  deed,  but 
It  dearly  eatablMhea  tbe  fact  tbat  It  was  not 


to  take  affect  tmtU  the  death  of  Mrs.  Wlt- 
myer. She  not  only  aarrlTed  her  husband 
Duild  Wltmyer,  but  she  married  again,  and, 
having  snrvlTed  her  second  hudband,  died  in 
1896.  The  plalntlfr  lived  on  the  farm  with 
Mrs.  'Vntmyer  until  a  fisw  uHntths  after  her 
second  marriage,  and  then  moved  away. 
Bvldence  waa  offeved  as  to  dedaratlona  of 
Mrs.  Wltmyer  to  the  effect  that  plaintiff  was 
to  have  the  fann;  that  she  had  deeded  It 
to  him,  ^  Bat  it  is  neithnr  Ineonristent 
with  tiut  above  quoted,  nor  does  it  caQ  fw 
extended  notice.  Apart  from  the  other  evi- 
duice,  there  is  nothing  in  it  that  required 
8nbmlssl<m  thereof  to  tbe  jury.  Oonddered 
as  a  whole,  wa  are  all  of  the  opinion  that  the 
evidence  reUed  on  by  the  plaintiff  waa  In- 
sufBdent  to  can7  tiie  cue  to  the  Jury.  Tbat 
delivery  of  a  deed  essential  to  its  vaUdlty, 
is  a  proposition  too  plain  to  require  argument 
or  citation  of  authorities.  In  this  case  there 
was  no  evidence  of  ddlvery,  and,  of  course, 
the  Jury  could  not  be  permitted  to  Infer  that 
deUvary  to  the  scrivener  was  a  delivery  to  the 
grantee  because  the  teatimony,  as  we  have 
seen.  Is  expready  to  the  contrsxy.  There  be- 
ing no  evldoue  of  ddlrery  to  the  phdntlff,  or 
to  any  one  tat  him,  the  queaUon  of  delivery 
ahould  not  have  been  sobmitted  to  the  Jury. 
Galbralth  t.  2amm«nan,  100  Pa.  St  374; 
Duralnd'B  Appeal,  116  Pa.  St  93,  8  AtL  822. 
It  la  unneoesaazy  to  condder  the  effect  the 
evidence  aa  to  tiie  dedaratttma  mf  BCrs.  W^ 
myo",  the  grantor.  The  witnesses  all  agree 
that,  as  oqiressed  by  herself,  her  intention 
was  that  the  plaintiff  should  not  bare  tbe 
property  antn  her  death.  It  la  not  neceaaary 
to  eondder  whether  the  effect  of  this  would- 
be  to  make  tiie  fawtrmnent  testamentory.  It 
Is  enotvfa  to  know  that  the  deed  In  qneatlon- 
was  nevar  ddlvered,  conditionally  or  unoon- 
dltloBidly,  and  tbat  the  plaimffl  was  without 
evldenee  on  whldi  he  could  recover  in  an 
action  of  ^eetment.  It  follows  that  Oie 
learned  trial  court  erred  In  submitting  the 
case  to  tbe  jury.  Binding  Instrnctlona  to  find 
fcff  the  defendanto  Should  have  been  given. 
The  judgment  Is  acoordlq^  revorsed. 


nA87  STROTTDSBTnta  LTTMBBR  00.,  Urn- 
Ited,  Y.  GlUi  et  al. 

(Supreme  Court  of  Pennsylrania.    Jaly  21, 
1898.) 

UsauAKio's  Libit— Fahol  Contract— Bjokt  or 

SDBCOTITK  A  CTOR. 

Where  a  bnilding  contract  In  writing,  con- 
taining no  reference  to  lien,  is  made,  a  inpple- 
mental  oral  contract  providing  against  Hen  will 
defeat  right  to  lien  of  snbcontractor  only  on 
proof  of  notice  thereof  to  him. 

Appeal  from  oonrt  of  commcm  pleas,  Monroe 
eoimty. 

Proceeding  by  tiie  Best  Stroudsburg  Lum- 
bar Company,  Limited,  against  Martin  Gill, 
owner  or  reputed  owner,  and  Joseph  H.  New- 
hart  assignee  for  ben^t  of  creditors  ot  3. 
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F.  Baitean,  oontractar.  Wtoax  tn  adrene 
Judgment,  plaintiff  appeals  BeTened. 

A.  R.  BrittalD  and  Henry  J.  Kotz,  for  ap- 
pellant WUton  A.  Brdman  and  Oharles  B. 
Staples,  tor  appdlees. 

DBAN,  3.  The  j^aJntUf  filed  a  lien  tor  ma- 
terial famished  in  bvlldlns  a  dwelling  taonse 
on  a  lot  of  gronnd  owned  by  Martin  OIU,  In 
the  borough  of  Stronasbarg.  The  contract- 
or was  J.  F.  Barteau,  and  he  purchased  the 
material  for  the  building.  The  ocmtract  was 
in  writing,  as  follows:  "East  Strondsburg, 
Pa.,  Oct  ^  1894.  I  hereby  agree  to  buUd 
and  finish  a  house  for  Martin  Gill,  of  East 
Strondsburg,  Pa.,  according  to  plans  of  'Scien- 
tific American,'  May,  and  speciflcatlonH  writ- 
ten by   ,  for  the  tfUm  of  twenty-eigiit 

hundred  and  eighty-seven  dollars  ($2,887.00). 
except  all  work  connected  with  the  heating, 
and  two  sets  of  folding  doors,  and  to  hare 
the  same  ready  for  occupancy  by  the  first 
of  March,  1895.  J.  F.  Barteau.  Martin  GUI. 
Witness:  F.  W.  Eilenberger."  Immediate- 
ly after  the  execution  of  this  agreement, 
Barteau  proceeded  to  build  the  house,  which 
he  completed  in  the  spring  of  1895.  The 
plaintiff  furnished,  on  Barteau's  order,  much 
of  the  lumber,  nearly  all  the  doors,  sash, 
shinties,  moldings,  brackets,  and  other  mill 
work,  to  the  amount  of  $936.53,  with  In- 
terest toom  lSth  April,  1895.  During  the 
progress  of  the  work,  Gill  paid  to  him,  of  the 
contract  price,  $2,050,  leaving  still  in  the  own- 
er's hands  $837.  Barteau  becoming  insolvent 
and  unable  to  pay,  the  plaintiff  filed  this  lien, 
and  issued  scire  facias  thereon.  At  the  trial 
in  the  court  below,  the  only  questions  were 
two,— one  of  fact  for  the  jiury:  (1)  Was  there 
a  parol  agreement  that  no  liens  should  be 
filed  on  part  of  the  contractor,  which  Induced 
the  owner  to  sign  the  written  contract?  and 
one  of  law  for  the  court:  (2)  Assuming  de- 
fendanlfs  evidence  was  believed  by  the  Jury, 
was  the  agreement  sufficiently  certain  In  law 
to  bar  a  lien  by  a  subcontractor? 

From  the  testimony  of  the  owner,  an  archi- 
tect employed  by  him  had  warned  him  not  to 
sign  a  contract  which  did  not  contain  a  cove- 
nant that  no  Hens  should  be  filed,  and  he  had 
prepared  and  was  to  send  to  him,  the  owner, 
a  proper  contract  and  bond,  but  tbese,  at  the 
date  of  the  contract  before  us,  had  not  yet 
been  received.  When  the  latter  was  about 
to  be  written,  Gill  states  thus:  "Then  Mr. 
Barteau  says,  'We  will  draw  up  the  contract;' 
and  I  told  him  that  my  bond  and  contract 
liadn't  arrived,  and  I  didn't  want  to  enter 
Into  a  contract  until  my  bond  and  contract 
arrived,  as  the  lumber  men  had  so  much 
trouble  with  the  liens.  So  I  was  Informed 
by  the  man  who  drew  up  my  bond  and  con- 
tract I  said  this:  'Mr.  Bartean,  there  is  so 
much  trouble  with  the  lumber  man  abont  the 
liens,  that  I  would  not  like  to  sign  the  con- 
tract* He  said  then.  In  jwesence  of  ESlen- 
berger,  1  will  assure  yon  that  then  wUl  be 


no  liens  put  upon  your  itroperty.'  Then  Eilen- 
berger went  downstairs.  Wblle  be  was  gone, 
Mr.  Barteau  and  I  were  talkii^  about  these 
Uens,  and  I  hadn't  signed  the  contract  at  this 
time.  When  Mr.  Kllenberger  came  back.  I 
said.  'Fred,  do  you  hear  that?*  and  he  says, 
'What  is  It?  Then  Mr.  Barteau  txAA  him 
what  be  did  to  me.  He  said,  'I  wlU  assure 
yon  there  will  be  no  Hens  put  upon  your 
property.'  *  *  *  I  told  him.  If  that  was  the 
agreement  I  would  drop  the  bond  and  the 
other  contract,  as  he  was  such  an  huuest 
man."  The  substance  of  this  cooversatinu  is 
testified  to  by  Ellenoerger.  Barteau*8  ti^ti- 
mony  Is  in  tbese  words:  "Mr.  GUI  saiii  that 
he  expected  his  contract  from  his  archltpi-t 
in  Scranton,  but  It  hadn't  come.  He  says.  *1 
am  going  to  have  you  sign  the  agreemc>nt' 
I  told  him  that  1  would  sign  anything  In  rea- 
son that  he  wanted  me  to.  and  that  1  nervr 
had  any  liens  entered  up  against  bouses,  ami 
I  didn't  expect  to  bave  one.  He  could  be  cer- 
tain that  there  would  be  none  entered  up 
against  his  house.  After  some  talk.  Gill  SHid 
he  would  not  wait  for  that  agreement"  On 
this  evidence,  ibe  Jury  found  as  a  fact  that 
this  supplementary  parol  contract  was  deH- 
ntte  and  explicit  and  that  the  owner  was  In- 
duced to  execute  It  by  the  promise  of  the  con- 
tractor that  liens  would  not  be  filed. 

Tlien  comes  tbe  second  question:  Did  the 
fact  that  such  agreement  In  parol  as  testi- 
fied to  was  made  render  the  contract  definite 
and  explicit  as  to  third  parties?  We  held 
hi  McEIroy  v.  Braden,  ISC  Pa.  St  78.  26  Atl. 
235,  that  It  was  not  essential  the  covenant 
against  liens  should  be  In  writing,  but  that 
It  must  be  definite  and  explicit  In  chat 
case  tbe  enttre  contract  rested  tn  parol.  Any 
subcontractor  or  material  man  who  umler-  • 
took  to  do  tbe  work  or  furnish  materials  un- 
der it  took  the  risk  of  the  uncertainty  of 
parol  testimony  as  to  all  the  terms  of  the 
contract  But  here,  so  far  as  appeared,  the 
principal  contractor  could  exhibit  to  the  oia- 
terial  man  or  snbcontractor  a  complete  writ- 
ten contract  between  himself  and  the  owner, 
whlcb  contained  no  Intlmadon  of  a  covenant 
againat  liens,  and  therefore,  with  a  sense  of 
security,  be  could  part  with  bis  work  or  ma- 
terials; for  In  that  shape  it  was  a  mere  trap, 
not  to  catch  alone  the  unwary,  but  Uie  pru- 
dent and  cautioDB.  Why  should  he  suspect 
that  there  was  in  existence,  snpplemeniat? 
to  the  written  contract  s.  secret  one  In  parol? 
It  Is  a  rule  In  law  that  when  parties  enter 
into  a  written  contract  the  presumptloD  la 
that  the  writing  eml>odle8  the  whole  contract 
On  the  words  and  construction  of  buHdlng 
contracta,  as  the  statute  stood  at  the  date 
of  this  one,  the  own«  could  prcMct  blmaelf 
only  by  exacting  from  the  principal  contract- 
or a  definite  and  explicit  covenant  against 
Ilms.  If  we  hold  that  there  may  be  a  writtan 
contract  containing  no  covenant  at  aU  on 
the  subject  and  therefore  necessarily  defi- 
nite and  explicit,  but  that  there  may  be  stlU 
one  secret  and  supplementary  thereto,  resting 
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In  uncertain  parol  testbnonj,  durly  tnen 
Is  u  end  of  protection  to  the  rabcontractor. 
Tbat  anch  a  snpplementary  contract  does  not 
btr  a  sobcontractor  In  Ua  Hm  la,  in  prin- 
ciple, decided  In  Cook  t.  Murphy,  IBO  Pa. 
St  41.  24  AtL  63a  There,  there  was  a  first 
coDtrtet,  dated  December  13,  1888,  which 
oontalned  no  corenant  against  liens;  then  a 
iDI^lementary  written  contract,  dated  April 
17,  1880;  whidi  did  contain  prorMon  asalnst 
tbem.  It  was  contended  tbat  plalntlffB,  who 
wne  saboontxaetors  for  the  printing  and  gJax- 
ing,  coold  Bostaln  no  Uen  for  work  done  or 
matprlal  f umlsbed  after  die  date  of  the  snp- 
plementary  agreement.  ThiB  court  held  tbat 
It  was  to  be  presumed  the  aabcontiactora  bad 
knowledge  of  the  first  agreeinent  alone;  that, 
if  tbe  second  one  could  hare  any  effect  on 
tbdr  cialm.  the  burden  was  on  the  defendant 
to  Bbow  notice  to  than,  for  they  bad  a  right 
to  presume  the  first  agreement  remained  un- 
altered. Here,  we  hold  that  the  plaintiffs 
must  be  presumed  to  have  had  notice  of  tbe 
written  contract,— a  presumption  In  favor  of 
(lie  owner;  but  an  exhibition  of  this  con- 
tract to  them  by  tbe  principal  contractor  at 
once  raised  toe  presumption  that  It  was  the 
wbole  ootttraet.  If  tbe  owner  wished  to  tur 
the  lien  because  of  another  contract,  not  even 
hinted  at  In  the  written  one,  tbe  existence 
and  terms  of  which  could  only  be  ascertained 
by  Inquiry  of  three  witnesses,  the  burdm  wiw 
00  Um  to  show  that  plaintiffs  bad  notice  of 
tbis  contract. 

Tbe  doubtfulness  of  parol  testimony  In  a 
ease  like  this  la  well  Illustrated.  The  owner, 
tbe  one  to  be  protected,  after  being  warned 
ot  the  Importance  at  a  corenant  against 
VeoB,  has  a  contract  prepared  with  sucb  a 
coveuanL  It  does  not  come  to  hand. 
Aooihtf  la  prepared,  written  by  hlmsdf  or 
Bartean,  Informal.  It  Is  true,  yet  stlU  em- 
bodying every  essenHal  element  of  sudi  a 
contract.  A  very  Important  one,  however, 
which  the  owner  was  especial^  anxious 
dbould  be  in  1^  was  left  out,  not  through 
inadTertence  or  forgetfulness;  for  before 
tbe  writbv  Is  signed.  It  Is  now  alleged,  it 
was  agreed  upon  verbally.  But,  besides 
the  Improbability  of  the  story,  OIU  says  to 
the  contractor,  according  to,  his  own  testl- 
mmy:  "Mr.  Bvtean,  because  you  are  an 
honest  man.  on  those  grounds,  I  shall  drop 
the  bcmd  and  agreement;"  tbat  Is,  the  one 
prepared  by  the  architect,  containing  a  cove- 
nant against  Uena.  According  to  this  ez- 
pRss  statement.  It  was  Bartean's  honesty, 
not  his  covenant,  that  induced  htm  to  sign. 
Be  believed  that  Bartean  would  honestly 
pay  his  debts  for  material,  and  not  leave  him 
to  pay  them.  But,  still  further,  to  show  he 
iriled  on  Barteau's  honesty,  and  not  on  his 
corenant,  be  retained  about  80  per  cent  of 
the  contract  pxtee  In  his  own  hands,  and  has 
it  yet  The  inconslstendes  ot  the  testimony 
are  so  prominent  as  to  make  tbe  terms  of 
eren  a  parol  coT«iant,  to  our  minds,  far 
from  certain.   But,  however  this  may  be. 


the  burden  waa  on  defendant  to  go  further, 
and  show  phUntlffs  had  notice  of  It  at  the 
time  they  commraced  tomiahlng  the  mate- 
rial, before  tbe  court  could  say,  as  matter 
of  law,  such  a  covenant  was  d^nlte  and 
explicit  Hie  appellant's  third  assignment 
of  error— tbe  refusal  of  the  court  to  Instruct 
the  jury,  on  tbe  whole  evidence,  that  .the 
plaintiff  was  entitled  to  a  verdict— Is  sus- 
tained. The  Judgment  Is  reversed,  and  a 
V.  f .  d,  n.  la  awarded. 


ERBAMEB  et  ai.  t.  SMITH  et  aL 

(Supreme  Court  of  PeunsylTania.    JTnly  21, 

1898.) 

81.1.B— Pradd— EvmBSOt 
Fraud  in  the  sale  of  a  stock  of  goods,  the 
price  of  which  was  $2,200,  is  not  shown,— the 
purchaser  haTlng  had  ample  opportunitr  to  in- 
veatlzate  its  condition  and  ascertain  its  value, 
and  Earing,  in  making  the  inrentory  on  which 
the  purchase  price  waa  based,  had  the  assist- 
ance of  an  expert  selected  by  and  acting  for 
him,— though  tne  cost  marks  on  jewelry  and 
nmbrellas,  amounting  to  only  a  few  dollars, 
were  changed  and  made  higher  (the  seller  hav- 
ing ofFered  to  take  back  said  articles),  thongh 
the  cost  marks  on  certain  clothes  were  changed 
(it  not  appearing  how  mach,  if  any,  higher  they 
were  marked),  and  though  some  clothes  were 
old  and  not  matched  (the  prices  having  been 
fixed  for  these  by  the  seller  and  tbe  buyer's 
expert,  in  tbe  buyer's  presence);  it  appearing 
that  the  buyer  had  made  sales  from  the  stock 
amounting  to  $1,300,  and  that  the  remaining 
goods  were  worth  about  $1,100  according  to 
tbe  seller,  or  about  $300  according  to  experts 
who  had  made  a  subsequent  inventory  for  the 
buyer. 

Appeal  from  court  ot  common  pleas,  Oum- 
berland  county. 

Action  by  Louis  Kreamer  and  others,  trad- 
ing as  Louis  Kraemer  &  Co.,  against  William 
Smith,  Jr.,  and  his  son,  B.  H.  Smltb,  on  a 
note  glvw  by  defendante  to  W.  A.  Luta  for 
the  purchase  price  of  the  stock  of  a  clothing 
and  furnishing  store  sold  by  Lute  to  BL  H. 
Smith.  Judgment  for  plaintiffs.  Defend- 
ante appeal.  Affirmed. 

Geo.  Edward  Mills  and  W.  F.  Sadler,  for 
appellants.  Conrad  Hambleton  and  John  W. 
Wetzel,  for  app^leea. 

MVrCBELL,  J.  The  defendant  B.  H. 
Smith  bought  with  ample  opportunity  to 
Investigate  tbe  condition  of  the  goods,  and 
to  ascerteln  their  value.  In  making  the  In-' 
ventory  on  which  the  purchase  price  waa 
based,  he  had  the  asslstence  of  an  expert  In 
the  bushiess,  selected  by  himself  and  acting 
In  his  Interest  Prima  facie,  therefore,  It 
was  a  case  for  the  api^lcatlon  of  the  or- 
dinary rule  of  caTOat  emptor.  Neverthelesa 
It  may  be  conceded  Oiat  If  he  had  subordi- 
nated bis  own  Judgment  to  that  of  his  ven- 
dor, and  tbe  latter  put  himself  In  a  position 
of  confidence,  the  defendant  may  show  that 
fraud  or  Imposition  waa  practiced  upon  him. 
But  the  evidence,  tmder  such  eIrcnmstance^ 
ought  to  be  clear.  The  items  of  fraud  re- 
lied upon  by  defsidants  are  seven  In  num- 
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ber.  The  first  tbree  ste  tltat  tbe  cost  marka 
on  the  Jewelry  were  changed  and  made 
higher,  and  also  on  certain  nmbrellaa  and 
hats.  Tbe  mm  total  of  lewelry  In  tiie  In- 
Tentory  was  $8.79.  The  aUeged  overcharge 
In  the  umbrellas  ammmted  to  f  1.83,  and  In 
the  liats  to  45  cents.  It  waa  aAmltted  by 
Smith  himself,  on  the  stand,  tbat  the  TKidor, 
Lotz,  offered  to  take  back  the  Jewelry  and 
the  nmbrdlas  if  Smith  was  dlssatlafled. 
Fourth  and  fifth:  That  tbe  cost  marks  were 
erased,  and  new  onea  substituted,  on  a  num- 
ber of  suite  of  clothing,  and  new  tags  were 
put  upon  some  pantafasona.  An  eiplanatlon 
waa  given  by  Luta  of  why  this  was  done, 
-—on  account  of  a  cbange  In  the  cost  mark 
used  In  the  store.  But,  with  explanation 
or  without  it;  no  proof  was  made  by  defend- 
ants of  how  mnch  llie  alleged  Increase  In  the 
coat  marka  amounted  to.  Shcth  and  aeyenth: 
That  a  dozen  suits  of  clothes  were  found  to 
be  odd  and  not  matched,  and  that  a  lot 
of  summer  goods,  mostly  worthies &,  were 
brought  Into  tbe  store  teom  Lots'a  garret 
the  evening  befwe  tiie  Inventory  was  made. 
Here,  again,  the  evidence  fafla  to  show  that 
any  move  waa  cbarged  for  Hum  goods  than 
tlie  agreement  called  for.  On  I3ie  contrary, 
Lots  testified,  without  cnitradlctlon,  that 
tbe  prices  tor  the  brobra  aiilts  vere  fixed 
by  blmaelf  aid  Ginhert,  deCendanf  a  expert, 
In  ^nlth's  presence;  and,  as  to  the  anmmer 
goods.  Smltik  himself  testified  tbat  "Lutz 
thought  ten  per  cent  redaction  -weuld  be  a 
fair  price  for  them,  and  we  accepted  his 
offer."  These  were  all  the  Items  of  com- 
plaint that  the  Ingenlons  and  energetic  coun- 
sel for  d^endants  could  succeed  in  putting 
together.  The  purchase  price  of  the  wliole 
stock  In  the  atore  waa  9^200.  Smith  went 
into  posaesslon,  and  made  sales  which  he 
testified  amounted  (apparoitly  up  to  the 
Ume  of  trial)  to  11,300,  and  that  "according 
to  Mr.  Lutz  there  is  about  91,100  there  yet, 
but  according  to  Mr.  Eronenberg  and  Heffel- 
finger"  (experts  who  had  made  a  aubsequent 
Inventory  for  defendantid,  ''about  three  hun- 
dred dollara."  Thla  would  aeem  to  Indicate 
that,  on  a  sale  of  about  one-half  of  the  In- 
ventory, there  had  been  a  profit  of  f200,  or, 
even  allowing  for  some  replenishing  of 
stock,— rather  vaguely  testified  to,— that  at 
least  there  had  been  no  loss.  Jn  view  of 
this  testimony,  of  tbe  Inslgnlflcant  amount 
of  the  alleged  alteratlona  In  coat  marks,  the 
failure  to  show  any  loas  on  the  specific  goods 
complained  of,  and  the  general  circumstances 
of  the  sale,  the  learned  Judge  below  at  the 
end  of  the  trial  reached  the  conclusion  that 
a  finding  of  fraud  or  deceit  could  not  be 
sustained,  and  accordingly  directed  a  ver- 
dict for  the  plalntiffa.  We  have  not  been 
convinced  that  be  waa  wrong  in  so  doing. 
The  defendant  may  have  made  an  Improv- 
ident bargain  In  buying  a  business  with 
which  he  had  no  practical  acquaintance,  but 
he  had  not  shown  that  be  was  defrauded. 
Judgment  affirmed. 


DAVIS  et  al.  v.  MONKOB. 

(Snprane  Court  of  Fenna^vonio.   July  21, 
l»a) 

RaooxD  or  Dbbds— Rorto*— Frauv— LiarrATioss 

— ImPBACHIXS  ACKNOWLBDSmiT. 

1.  The  record  of  a  deed  Is  not  notioe  to  the 
panter  of  &e  fraadnleat  inclusioB  thereis  or 
land  which  he  continues  to  occupy,  so  as  to  set 
the  statute  of  Umitatioss  running  against  him. 

2.  As  between  the  parties  to  a  deed,  or  their 
privies,  public  policy  does  not  nuike  the  jnstice 
who  took  the  ackDowledgmeot  incompetent  to 
impeach  his  certificate  by  showing  that  he  knew 
a  tract  was  fraudulently  included  in  the  deed, 
and  that  he  took  the  acknowledgment  without 
saying  anything  to  the  partiea  defrauded. 

Appeal  from  court  of  common  pleas.  Potter 

county* 

BJectment  by  Gertnide  F.  Davla  and  others 
against  Levi  O.  Bfonroe.  Judgmoit  for  plals> 
tiffs.   Defendant  i^peals.  Revised. 

Doman  &  Ormerod  and  H.  H.  Rockwell,  for 
appellant.   Liarrahee  &.  Lewis,  for  aivellees. 

HITOHELL,  J.  Tbe  offer  of  defendant  at 
the  trial  was  not  to  show  that  he  had  ac- 
quh«d  title  by  adverse  possession,  aa  agahiat 
his  own  deed  to  Oobb.  That  would  have 
required  proof  of  acts  clearly  hostUe  to  Cobb's 
title,  so  as  to  convey  notice  to  the  latter.  No 
such  acts  are  claimed  here.  But  the  offer 
was  to  show  tliat  as  to  tits  *'Elatlron  tract," 
althoi^h  it  waa  inclnded  In  the  deed,  yet  by 
reason  of  ttK  fraud  tbe  title  never  passed  to 
Cobb,  but  remained  In  the  defendant,  aa  It 
had  been  before.  After  the  deed,  tbe  appel- 
lant (grantor)  remained  in  possesidon  of  the 
land.  It  Is  conceded  lliat,  as  to  so  much  as 
was  properly  Inclnded  In  the  deed,  he  was 
thereafter  in  possession  as  trustee  for  bts 
grantee,  Cobb,  and  cannot  now  dispute  the 
hitter's  title.  But  as  to  any  land  not  In* 
tended  to  be  granted,  and  only  Induded  in 
the  deed  through  fraud,  defendant  continued 
to  hold  by  his  former  tltie,  and  the  statute  of 
llmltatlona  did  not  run  against  him  until  dis- 
covery, or  such  notice  as  put  him  upon  In- 
quiry. The  learned  Judge  below  waa  of  opin- 
ion that  the  recording  of  the  deed  was  ctm- 
structive  notice  to  appellant  of  tbe  extent  of 
Cobb's  claim  under  it,  and  that,  after  21 
years,  appeUant  could  not  be  heard  to  dispute 
his  grant.  In  tids  he  gave  too  broad  an  ef- 
fect to  the  notice  Implied  by  the  recording 
acts.  The  record  Is  notice  only  to  those  wlio 
are  bound  to  search  for  It,  Including  parties 
subsequently  dealing  with  the  land,  or  con- 
cerned with  Its  title.  Maul  Bider,  69  Pa. 
St  107.  But,  In  general,  antecedent  rigbts 
are  not  affected.  The  recording  of  a  deed  Is 
the  act  of  the  grantee,  an^  In  his  Interest. 
He  may  or  may  not  put  it  on  record  for  years, 
or  at  an.  The  grantor  is  under  no  obligation 
to  to  Ite  recording,  or  to  examine  tbe 
terms  thereof.  Conaequentiy  It  Is  no  notice 
to  him.  Taking  the  facts  to  be  as  shown  In 
the  offer,  whlcb,  for  present  purposes,  we  are 
bound  to  do,  the  flatlron  tract  was  not  In- 
tended to  be  conveyed,  and  was  Included  In 
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tte  deed  only  bj  an  aeUvB  fraod.  Anpenant 
OKreCoEe  never  parfeed  with  Us  ttUa  to  that 
tract,  tnt  gwnalned  la  potteuion  In  his  ova. 
itfit  ai  befoia  If  thla  ajectnent  had  beeo 
bnaglit  the  naxt  day  after  the  deUvery  of  the 
deed,  be  coold  have  made  thU  defense;  and 
as  Dothbiff  has  been  ahown  to  Indicate  knowl- 
«d|e  of  tba  fraud,  or  notice  to  put  him  npoik 
Inquiry,  he  may  make  It  now.  The  offer 
therefore  should  have  bera  admitted. 
It  la  oAiJected  farther  by  the  appellee  that, 
oa  tbe  ground  of  public  polk^,  the  justice  of 
tbe  peace  cannot  be  permttled  now  to  Im- 
petcb  bis  certldcate  of  acknowledgment 
How  far  rach  a  rale  may  be  Inroked  tm  th» 
protection  of  aobseqnent  purchasers  or  par^ 
ties  deaUag  with  the  land  on  the  credit  of  his 
ofldal  set,  we  are  not  now  called  upon  to 
ctMHlder,  but  it  cannot  be  appUed  between 
the  original  parties  or  their  pdvles.  That  a 
Jtatlca  ef  the  peace,  knowins  a  fsaod,  took 
an  acknowledgmeiU  of  a  deed  by  which  the 
frand  was  to  be  carried  out,  mad  said  netbing 
at  the  time  to  the  parties  defrauded*  Is  a 
drennutance  that  may  aSect  his  credibility 
with  the  jury,  but  does  not  make  hhu  an  bir 
competent  witness  la  a  contest  between  the 
odglasi  parties.  Judgment  reversed,  and 
venire  de  doto  awarded. 


BBOWN  ct  aL  T.  MeCBBIGHT. 
(Snpccme  Court  of  FMnsvlTaBla.   Jaly  21, 
1SB8). 

COITUCTS  —  COMPOVHDSXe  PROtBOUTtOX  —  COU- 
DIT1Q3IU.  EXBCUTIoa  OW  MoRTOAeB. 

1.  ProBecation  of  the  offense  of  removing 
3  of  a  debtor  to  another  coanty  to  prerent 
thereon  may  be  lefraHy  eomponaded,  not> 

wfthataDding  the  pablicil7  of  the  offeoee,  Crotn 
the  tact  ef  the  proKCUtors  being  bankers,  un- 
der Act  March  31,  1860  (P.  L.  WT)  8  9.  making 
it  lawfnl  for  the  maglstrste  to  discharge,  or 
the  coort  te  ord«  a  nolle  prosequf,  at  ^e  re- 
quest of  the  Moaeeetor.  where  the  charge  or 
indictment  ia  for  "assanlt  and  battery  or  other 
mitdemeanor  to  the  Injury  and  damage  of  the 
party  complaining,  and  not  charged  to  have 
been  doae  with  intent  te  coauoit  a  felony,  or 
not  being  an  infamous  crime,  and  for  which 
there  ihiul  also  be  a  remedy  by  action." 

2.  A  mortgage  does  not  become  openctlTe, 
luiviDg  been  execoted  by  two  persooa  under  a 
■tipolatkn,  made  at  the  iastance  and  demand 
of  one  of  them  In  the  presence  and  for  the  bene- 
fit of  both,  that  It  BDonld  not  become  binding 
nnleaa  rigned  by  all  the  parties  named  as  mort- 
sacon.  and  this  not  havfaic  been  done. 

Appeal  from  court  ef  commm  pleas.  Clear- 
Mi  ceanty. 

Soit  by  Charles  Brown  and  others  against 
U.  L  MeCrelght.  casbler  of  the  Dubois  De- 
posit Bank,  to  hare  a  mortgage  canceled  and 
unalled.  Decree  for  plalntUrs.  Defendant 
ippeals.  Affirmed. 

W.  a  Pentz,  J.  B.  McEnally,  and  D,  W. 
McCtirdy.  for  appellant.  Thomas  H.  Murray 
and  ABIaon  O.  Smith,  fbr  appeUees. 


FBT/Ti,  J.  Generally,  contracts  compound- 
ing criminal  offenses.  «i  any  grade  are  void, 
aa  against  public  policy,  and  no  tUstlnctlon  In 
this  respect  is  recognised  between  felonies 
and  mlsdemeanois.  Pearce  t.  WUson,  HI 
Pa.  St  14,  2  AtL  99.  In  this  state  the  setQe- 
ment  of  some  elassca  of  minor  misdemeanors, 
the  prosecution  of  whh^  is  not  a  matter  of 
public  interest,  is  permitted  by  statute.  The 
nintb  sectfon  a<  the  act  of  March  31, 1860  (P. 
L.  427),  makM  tt  lawful  for  the  magistrate 
te  OatAaige^  or  the  court  to  order  a  noDe 
prosequi,  at  tbe  request  ef  the  prosecutor, 
where  the  charge  or  Indictment  is  for  "aa- 
saidt  and  battory  er  oCher  misdemeanor  to 
the  Injury  and  damagg  of  the  party  complalo- 
lag,  and  not  charged  to  have  been  done  with 
intent  to  commit  a  felony,  or  not  bdng  an  In- 
famoua  crime,  and  for  which  there  shafl.  also 
be  a  xamedy  by  aiition."  We  sea  no  reason 
to  doubt  that  tha  prosacuttoa,  tbm  compeond- 
Ing  of  which  was  tbe  conrideratlon  of  the 
mortgage  executed  hj  the  platotMBs.  does  not 
come  within  the  prorislons  of  this.  act.  The 
offense  charged  was  the  namoval  of  tbe  goods 
of  a  debtw  to  another  oounty  to  pravoit  a, 
Iffry  on  them  by  the  aherllC.  It  was  a  mis- 
demeanor to  the  injury  and  damage  of  the 
party  complaining.  It  was  not  charged  to 
hare  been  done  with  Intent  to  commit  a  fel- 
ony. It  was  net  an  InCamoua  crime.  Blck- 
el'a  Sz'Es  T.  Faal^a  Adm'r,  S3  Pa.  St  463. 
And  for  it  thsDS  was.  a  temady  by  action,.  It 
was  not  an  offense  which  afCected  public  In- 
terests, except  aa  aU  rlolatlona  of  law  may 
affect  them.  It  waa  not  of  a  higher  grade 
than  the  obtaining  of  money  by  false  and 
franduloit  representations,  which  waa  held 
in  Geler  t.  Shade,  109  Pa.  St  180^  to  be  a 
misdemeanor,  whldi  might  lawftiUy  be  aet- 
tied  by  the  parties  after  the  instltxitioa  of 
criminal  proceedings.  Nor  did  tbe  fact  that 
the  prosecutors  were  members  of  a  co-part- 
nership engMed  In  tha  bushiesa  of  bankluv 
make  the  offense  chared  more  aerioas,  by 
giving  It  a  puUic  cbuacte**.  Tbag  vma  cred- 
itors, m«ely,  who  had  chafed  a  debtor,  and 
others  wha  had  assisted  him,  with  having  re- 
moved goods  ta  pMTeat  a  lery.  None  of  tbe 
par  ties  charged  were  offlcera.  of  the  bank,  or 
in  any  way  connected  with  its  management 

But  the  finding  of  the  learned  Juc^re  that 
the  mortgage  waa  executed  by  the  plaintiffs 
under  an  agreement  that  it  should  not  be 
bbiding  on  them  unless  it  was  s^ued  by  all 
the  parties  named  as  mortgagors  Is  sufficient 
to  sustain  thedecree  entered,  nieatlpidation 
as  to  tbe  conditioa  npoo  which  the  mertgace 
was  to  become  Undtog  waa  made  at  the  in- 
stance and  demand  of  one  of  tbe  plaintiffs, 
but  it  waa  made  in  the  presence  of  both,  and 
for  the  benefit  of  botli.  The  condition  not 
having  been  complied  with,  the  mortgage  did 
not  become  operative.  The  decree  la  affirm- 
ed, at  the  coste  of  the  appellant 
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U  re  LIGHTNBR'S  ESTAm 

Supreme  Oonrt  of  PennsylTaiiia,  July  21, 

1898.) 
Bks  Judicata. 
Th&t  a  Judgment  may  be  res  judicata, 
there  must  be  itiiantity  of  parties  as  well  as 
Bubject-matter  in  Uie  two  htisatioos. 

Appeal  from  otpbani'  court,  Lancaster 

county. 

In  the  matter  of  the  estate  of  Newton 
Llghtner,  deceased,  James  H.  Llgbtner,  ad- 
ministrator c.  t.  a.,  filed  an  account;  and, 
from  the  decree  dismisBlng  exceptions  to  the 
report  of  the  auditor  appointed  to  report  dls- 
trlbntioD  of  the  balance  In  his  handa,  be  ap- 
peali.  Bevoned. 

George  A.  Lane,  for  appellant,  Brown  & 
Henael,  Wm.  Ang.  Atlee,  Gtaas.  B.  Kllne^  and 
Henry  M.  Dnbota,  for  appelleea. 

MITCHELL,  J.  TtM  transactions  tnvolred 
In  this  case  are  now  before  us  for  the  fourth 
time,  and,  as  it  Is  claimed  by  appellant  that 
all  the  queations  raised  are  res  adjudlcata,  It 
becomes  necessary  to  examine  the  facts  with 
special  care.  In  1870,  Newton  Lightner  be- 
came trustee  of  two  funds,  Inter  alia,— one  of 
$7,301.47,  the  income  of  which  (after  an  inter- 
vening life,  not  material  to  the  present  con- 
troversy) was  payable  to  James  M.  Hopkins 
for  his  life,  and  thereafter  the  principal  to  his 
children;  and  the  other  of  ¥2,897.55,  the  In- 
come of  which  was  payable  to  Mrs.  Alexan- 
der for  life,  and  at  ber  death  the  principal  to 
her  children.  Mrs.  Alexander  is  a  daughter 
of  James  M.  Hopkins.  These  two  funds,  by 
authority  of  the  orphans'  court  of  Lancaster 
county,  were  invested  in  a  loan  to  James  M. 
Hopkins,  secured  by  a  Judgment  of  |10,000, 
entered,  in  the  common  pleas.  Hopkins  at 
that  time  was  the  owner  of  about  1,000  acres 
of  land  In  I^caster  county,  on  which  there 
were  prior  liens  amounting  to  919.400.  It 
was,  however,  considered  by  the  parties  and 
the  court  as  ample  security  for  a  new  loan, 
especially  In  view  o^  tbe  fact  that  nearly 
three-fourths  of  the  Interest  on  the  toan  was 
payable  to  the  borrower,  Hopkins,  himself, 
during  his  life.  He  did  not,  bowerer,  keep 
down  the  Interest  on  any  of  the  Incum- 
brances, and  the  value  of  the  land  depre- 
dated. In  1889,  Newton  Lightner,  the  trus- 
tee, died,  and  the  appellant,  bis  administrator 
c.  t  a.,  filed  an  account  of  the  trust  estate. 
The  Lancaster  Trust  Company,  however, 
which  had  been  appointed  successor  in  the 
trust,  refused  to  accept  the  judgment  against 
Hopkins,  and  demanded  the  trust  fund  in 
money.  Ibis  led  to  a  sale  of  the  land,  and, 
the  price  realized  not  being  sufficient  to  cover 
the  prior  liens,  the  entire  trust  fund  was  lost 
The  question  then  arose  upon  whom  the  loss 
should  fall. 

The  first  Iltl);ation  that  appears  Is  reported 
as  In  re  Old's  Estate  (Llgbtner*s  Appeal),  150 
Pa.  St  629,  24  Atl.  752.    The  appellant  as 


admlntetratOT  &  t  a.  of  the  trustee,  filed  an 
account  of  the  trnst  for  Mrs.  Alexander,  and 
In  It  he  both  debited  and  credited  tbe  trustee 
with  $3,495,  Interest  for  19  years  as  collected, 
and  paid  to  Mrs.  Alexander  on  her  fund  of 
$2,897,  Included  In  the  Hopkins  judgment.  It 
was  not  claimed  that  the  trustee  bad  per- 
sonally collected  and  paid  over  this  In- 
terest, but  that,  by  agreonent,  Mrs.  Alex- 
ander was  to  collect  It  herself  from  her 
father,  Hopkins.  The  auditor  found  the 
agreement  was  not  proved,  and  that  Hc^klns 
had  In  fact  only  iMid  his  daughter  $1,138. 
He  therefore  reduced  the  credit  for  Interest 
to  that  amount  and  his  action  was  sustained. 
As  tbe  accountant  had  admitted,  by  the  deUt 
side  of  his  account  the  liability  of  the  trustee 
for  the  interest  and  the  contest  was  over  the 
allowance  of  a  corresponding  credit  which 
was  claimed  soldy  on  the  ground  of  the 
agreement  the  decision  has  very  little  bearing 
on  the  case  now  before  us. 

In  Re  Old's  Estate  (Lancaster  Trust  Oo.'8 
Appeal),  176  Pa.  St  150,  31  Atl.  1022.  the  sub- 
ject of  the  present  controversy  was  directly 
raised.  That  was  an  effort  by  the  successor 
of  Newton  Ughtner,  In  the  trust  for  the  wife 
and  children  of  Hopkins,  to  surcharge  his 
estate  with  the  loss  of  the  fond  of  $7,301.47. 
represented  In  the  judgment  of  $10,000 
against  Hopkins'  land.  The  exceptions  taken 
were  that  the  Investment  was  improvldently  ; 
made,  the  security  Insuffident  and  especially 
that  the  trustee  had  been  grossly  negligent  in 
not  compelling  Hopkins  to  keep  down  the 
Interest  on  the  prior  incumbrances  on  the  de- 
predating laud,  or,  on  his  failure  to  do  so,  in 
not  fordDg  a  sale  of  the  land  for  payment  of 
the  $10,000  judgment.  This,  It  will  be  ob- 
served, is  the  ground  on  which  tbe  present 
claim  was  allowed.  Tbe  auditor  In  that  case 
found  tbat  the  investment  was  protected  by 
the  order  of  the  orphana*  court  made  upon 
full  presentation  of  all  the  material  facts, 
and,  secondly,  that  the  trustee  was  not  culpa- 
bly negligent  In  not  forcing  a  sale.  He  there- 
fore refused  to  surcharge  tbe  trustee's  estate, 
and  this  conclusion  was  sustained  by  the 
court  and  affirmed  by  this  court 

In  the  present  case  the  facts  and  the  ques- 
tions Involved  were  the  same,  but  the  pres- 
ent auditor  reached  a  different  conclusion. 
As  the  estate,  the  trustee,  the  Investment 
the  trustee's  conduct  with  reference  to  It 
and  tbe  period  of  time  covered,  were  all 
tbe  same,  the  appellant  argues  that  tbe  ntat- 
ter  is  res  adjudlcata  by  the  decision  in  Lan- 
caster Trust  Co.*8  Appeal,  supra,  and  can- 
not now  be  reopened.  This  claim,  however, 
cannot  be  sustained.  There  is  no  estoppel 
by  a  former  adjudication,  because  there  is 
not  identity  of  parties  as  well  as  subject- 
matter.  The  Lancaster  Trust  Company,  in  j 
that  proceeding,  was  trustee  of  a  different 
fund,  though  part  of  the  same  Investment; 
and  the  other  appellees,  the  children  of 
Mrs,  Alexander,  were  not  parties,  being  tben  I 
only  remote  heirs,  with  no  legal  Interest  In  ' 
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tbfl  estate.  They  wen  mttttod,  therefore, 
in  this  ^oceedbv>  to  a  bearing  on  iheix 
own  preaentation  <tf  their  case;  and,  If  thej 
have  eatablisbed  It  by  the  preponderance  of 
evidence,  tiie  prevtona  dedeion  la  not  a  bar 
to  their  recovery.  They  and  we  are  now 
ocmfrimted.  bowem.  by  the  fact  that  two 
andltora  and  two  coarts  (or  rather  the  same 
eourt  at.dunu«nt  tlmM)  bare  reached  op* 
poslte  and  entirely  Irreconcilable  conelualons 
oa  tbe  aame  tranaactlona.  In  Uils  atatemoit 
I  am  Intentionally  throwing  out  the  fact  that 
thla  coart  haa  already  ad(^»ted  and  affirmed 
one  of  these  conclnslona.  We  have  treated 
the  qneatioDa  aa  open,  and  have  gone  over 
the  whole  eTldence  as  If  new.  ^lat  was  the 
right  of  the  parties. 

It  la  a  case  In  which  there  is  mach  to  be 
said  on  both  sides.  The  auditor  found  that 
the  Inrestment  was  authorised  by  the  court, 
and  that  there  was  not  at  any  time  any  bad 
faltb  or  willful  default  by  the  trustee,  but 
that  there  was  on  his  part  a  failure  "to 
exercise  common  prudence  and  common  cau- 
tion In  the  discharge  of  his  duties  Id  this 
trust.-  The  fact  that  the  trustee  should 
have  known,  and  probably  did  know,  that 
the  debtor  for  19  years  was  permitting  the 
prior  Incumbrances  to  grow  by  tbe  accumu- 
lation of  Interest,  and  perhaps  also  that  the 
land  was  decreasing  In  ralue,  makes  a  prima 
faciea  of  negligence.  But,  on  the  other 
hand.  It  Is  not  at  all  clear  that  he  could 
have  bettered  the  situation  by  forcing  a 
sale.  There  were  prior  Hens  to  the  amount 
of  $19,400,  which  he  would  have  been  obliged 
to  provide  for,  or  make  tbe  sale  at  their 
mercy;  and  there  Is  no  evidence  that  he  or 
his  cestnls  que  trustent  could  control  that 
sum.  But,  over  and  above  all,  the  evldeuce 
Is  most  convincing  that  there  was  a  family 
DDderstandlog  concurred  or  acquiesced  In 
tfj  every  one  Interested,  Including  tbe  pres- 
ent cestnis  que  trustent,  by  which  the  trus- 
tee was  guided.  The  debtor,  Hopkins,  was 
tbe  father  of  Mrs.  Alexander,  and  the  grand- 
father of  the  other  cestuls  que  trustent  (ap- 
pellenO*  He  was  the  owner  of  a  large  estate, 
heavily  Incumbered,  but  the  Incumbrances 
were  held  by  Llgbtner  and  Tome,  both  of 
whom  were  his  brothers-in-law.  During  a 
considerable  part  of  the  time  he  was  mak- 
ing elfortt  to  sell  parts  of  his  land  at  private 
sale,  to  lighten  hia  pecuniary  burdens;  and 
aU  parties  clearly  acted  together  to  avoid 
the  disastroaa  sacrifice  of  the  home  and  tbe 
patrimony  by  a  forced  sale,  Tbe  trustee 
acted  in  accordance  with  tSils  family  de- 
sire, and  no  complaint  was  made  for  19 
rears,  nor  nntll  after  his  death.  The  present 
daim  la  an  nnjuat  effort  to  put  upon  his 
estate  the  burden  a  loss  for  which  he 
was  not  responsible.  It  Is  unnecessary  to 
elaborate  these  vlewa,  as  they  are  stated 
very  fully  and  very  forcibly  by  the  former 
auditor,  and  are  reported  In  178  Pa.  St  150, 
34  AtL  1022.  We  concur  In  bla  conclusions 
as  there  stated,  and  are  satisfied  with  his 


presentation  of  the  grounds  on  whldi  they 
rest 

The  second  branch  of  the  appellees*  dalm 
Is  based  on  the  alleged  negligence  of  the 
tmatee  in  investing  a  sum  of  money,  as 
guardian  of  appelleea,  In  a  loan  to  their 
grandfather  James  M.  Hopkins,  on  the  se- 
curity of  a  Judgment  lien  against  bis  land. 
As  this  Judgment  was  prior  to  tbe  other  of 
(10,000,  the  views  already  expressed  apply, 
a  fortiori,  to  it  On  coming  of  age,  the  ap- 
pellees settied  with  their  guardian,  but,  after 
bis  deatti,  endeavored  to  charge  his  estate 
on  the  same  basis  of  failure  in  trust  du- 
ty. In  this  they  fiilled.  In  re  Alexan- 
der's Bstate  (lilghtner's  Appeal)  156  Pa.  St. 
868.  27  AtL  IS.  Tbeir  present  claim  Is  for 
their  mother's  dower  Interest  In  the  same 
fund  which  she  has  released  to  tbem.  It  Is 
not  technically  concluded  by  tbe  former  de- 
cision, but  It  has  no  more  merit  than  their  for- 
mer claim.  Decree  reversed,  and  claim  di- 
rected to  be  dismissed  at  the  cost  of 
appellees. 


BARLOTT  V.  FORNBT  et  al. 

(Supreme  Court  of  Pennsylranla.    Joly  21. 

1898.) 

AprsAL  —  LiHiTATioxs  —  Equity  Rdlkb  —  State- 
HEVT  OF  Erkors. 

1.  Act  Apra  1,  1874  (P.  L.  BO),  which  is  sup- 
plemental to  and  closely  follows  the  words  of 
Act  April  13,  1791,  but  reduces  the  time  for 
appeal  from  seven  to  two  years,  and  proylde? 
that  "no  fine  or  common  recovery,  nor  an; 
jud^ent  In  any  real,  personal  or  mixed  ac 
tioD,  Dor  any  appeal  from  the  regiater'a  court, 
shall  be  avoided,"  unless  aj?peal  be  brought 
within  two  years,  does  not  mclude  decrees  in 
equity  proceedings;  the  act  of  1791  not  having 
applied  to  proceedings  in  equity  which  was  not 
then  recognized  as  a  separate  jurisdiction,  and 
a  limitation  of  three  years  having  been  pro- 
vided for  such  appeals  by  various  acts  prior  to 
that  of  1874. 

2.  Act  May  19.  1897  (P.  L.  67),  though  pro- 
viding that  it  "shall  furnish  a  complete  and  ex- 
clusive system  in  itself  on  all  appeals"  (section 
22),  and  though  repealing  all  prior  acts  Intend- 
ed to  be  changed  or  Biipplied  by  It,  regulates 
only  time,  manner,  condition,  and  effect  of  tak- 
ing an  appeal,  and  does  not  repeal  equity  rales, 
prescribed  under  authority  of  statute,  aa  to  fil- 
ing, in  court  below,  statement  of  alleged  errors 
in  decree. 

3.  In  case  of  mere  oversight  of  coansel  in 
failing  to  file,  in  court  below,  statement  of  al- 
leged errors  in  decree,  filing  nunc  pro  tunc  may 
be  allowed,  where  no  special  hardship  will  be 
imposed  on  the  other  side. 

Appeal  from  court  of  common  pleas.  Perry 

county. 

Bill  by  D.  a  Barlott  against  John  W.  For- 
ney and  another  to  have  a  Judgment  declared 
void  as  fraudulent  Decree  for  defendants. 
Flaintlff  appeals.  Affirmed. 

William  H.  Spousler,  for  appellant  Chas. 
A.  Bamett  and  Jas.  M.  Bamett  for  appelleea. 

MITCHELL.  J.  There  is  a  preliminary  mo- 
tion to  quash  this  appeal.  The  decree  was 
entered  November  14,  18!^.  On  December 
15, 1890,  on  petition  of  the  plaintiff,  a  rule  f(» 
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a  rehearing  was  granted,  which  wu  dischar- 
ged on  Xorember  16,  1897.  This  appeal  was 
taken  November  27,  iSffi.  The  rale  for  ce- 
heailng  did  not  stay  the  running  of  the  tlmo 
within  which  the  appeal  conld  be  talcen.  In- 
surance Ga  T.  Oaos,  81  Fa.  St  108;  Loww* 
stein  T.  Inaurance  Co.,  1^  Pa.  St  410,  20  Ati. 
68&  The  act  of  Blay  lA,  1907  (P.  67),  In 
section  4,  limits  all  appeals  to  six  months 
from  the  entry  (tf  the  sentence  order,  jn^- 
ment,  or  decree  appealed  from,  ud,  in  sec- 
tion 23,  provides  that  the  act  shall  go  into 
effect  on  July  1, 1887,  and  aK>ly  to  cases  then 
pepding,  with  a  aavlng  clause,  howeTer,  that 
"the  ItmltatloB  of  time  herein  i»0Tlded  for, 
as  against  any  party  entitled  to  appeal  from 
a  sentence,  wder.  Judgment  or  decree  thereto- 
fore mtered,  shall  not  t)egln  to  ran  nntU  that 
date,  if  but  for  this  met  the  right  of  ivpeol 
would  hare  extended  aftnr  that  date  beyond 
the  times  berdn  prescribed."  Tills  gives  an 
appellant  six  months  from  July  1,  1887,  If, 
imder  the  former  statute  upos  which  be 
might  have  been  relying,  he  would  have  had 
more  than  six  months  from  that  date.  Ap- 
pellee contends  that  this  case  is  within  the 
act  of  AprU  1,  1874  (P.  L.  00),  limiting  ap- 
peals to.  two  years;  and,  if  so,  this  appeal  Is 
too  late,  for  tlie  two  years  from  the  detxee 
expired  on  November  14, 1807.  The  language 
of  the  act  of  1874,  *'no  fine  or  common  recov- 
er7,  nor  any  judgment  in  any  real,  personal 
or  mixed  action,  nor  any  appeal  from  the  reg- 
ister's court  afaall  be  avoided,"  etc.,  tf  it  is 
regarded  by  itself,  mlgbt  be  treated  as  teoad 
enough  to  Include  decrees  In  equity  proceed- 
ings, though  not  named  exi^ssly.  But  it  Is 
clear  that  it  was  not  so  intended.  The  act 
is  a  supplement  to  the  act  ctf  April  IS,  1781, 
wad  follows  its  wording  closely,  but  reduces 
the  time  from  seven  to  two  years.  The  act 
of  1791  did  not  ttpplj  to  proceedings  fn  eQufty 
which  were  not  then  recognised  as  a  separate 
Jurisdiction;  and,  when  the  supplement  of 
1874  was  passed,  there  was  already  a  statu- 
tory limitation  fl^  for  such  appeals.  The 
acts  of  March  17,  1816  (P.  U  168),  April  21, 
1846  (P.  L.  433).  and  February  14,  1867  (P. 
U  889,  prescribed  the  same  period  aa  that 
fixed  by  existing  laws  for  appeals  from  the 
orphans'  court,  which  by  the  act  of  March  29, 
1832, 1 08  (P.  L.  213),  was  three  years.  Appel- 
lant, therefore,  under  ttie  previous  statutes, 
would  have  had  three  years  from  November 
14,  1886,  and  came  clearly  within  the  saving 
olause  of  the  act  of  1S97;  and  bis  appeal,  be- 
ing entered  within  six  months  tcom  July  1, 
1887.  was  in  time. 

It  is  further  urged  in  support  of  the  mo- 
tion to  quash  that  appeUant  has  failed  to 
comply  with  the  rules  of  this  court  In  regard 
to  equity  practice,  by  not  filing  in  the  court 
below  "a  statement  of  the  errors  he  alleges 
to  have  been  made  by  the  decree  appealed 
from,"  etc.  See  Equity  Rules,  168  Fa.  St 
xxvUI.,  28  AtL  vlll.  This  objection  is  well 
taken,  ^e  rules  were  prescribed  vndST  au- 
thority of  the  statute,  and  have  the  force  of 


law.  Xtaey  an  aat  alngaM  by  fte  aobse- 
qncst  act  of  IBBT.  It  Is  tne^  that  act  r». 
peak  all  prior  acta  iBtendod  to  be  changed  or 
supplied  by  )t  >o  that,  aa  k  provided  in  see- 
tkm  22,  it  "ahaU  Caadafa  a  eomptete  aad  ex- 
doatve  aystem  bi  Itself  on  aU  appetM';  but 
It  was  not  tbttel^r  intended  to  taOerfere  with 
the  rules  of  OQolty  pracClca  either  in  the 
courts  of  first  inataoce  or  hse.  The  time, 
manner,  cocdttlone,  and  eOeet  of  taking  an 
appeal  are  regulated,  but  the  pnctlce  there- 
i^oB  in  regard  to  asslgnsssnts  o<  emr,  hear- 
ings, paper  books,  and  otbw  matters  which 
are  the  suhject  of  rutea  of  court.  Is  not  af- 
fected by  the  act  Thla  dsCanll;  horwerer, 
not  necesaarQy  fatal  ta  tlw  appeal;  and  In  a 
case  of  mere  oversight  of  cnuael,  and  wkere 
no  special  hardship  would  be  Imposed  am  the 
other  party,  we  should  be  dl^oeed  to  paratlt 
the  filing  of  tile  statement  anne  pvo  tune. 

An  exsmlnatioB  of  the  caaa  on  tbe  merits, 
however,  has  not  peraaaded  ua  that  Iters  is 
Bufllcient  ground  for  reversaL  The  wbc^ 
controvmy  turna  <»  a  question  H  Cact  It 
is  a  bUl  by  ttaa  holder  of  a  Jadgmoit  t»  have 
a  prior  Judgsneat  dedated  fniudnlent  and 
riM  f«  want  of  conslderatioB,  and  fbr  In- 
tent to  hinder  and  delay  him.  The  isane  and 
tbe  material  facta  Ue  la  a  narrow  ouipass. 
Plaintiff*  being  the  holda  «f  a  lodgment  note 
against  J.  W.  Forney*  sna  of  the  defendants, 
avers  that  be  refrained  from  utering  on 
the  agreonent  of  tbe  d^ter  not  ta  give  any 
other  Judgmokt;  but  the  debtor,  vMathu 
of  his  promise,  without  coDsldecatlon.  and 
for  the  sole  purpose  of  defraoding  pialntifE, 
gave  hla  brother  F.  F.  Forney,  ttie  otter  de- 
fendant a  collntfve  Jadgnw^  whidi  was  at 
once  entered  up  as  a  Ilea  against  tbe  debtor's 
land,  makhv  plaintiff's  Ji^gmeut  snbae- 
quently  entered,  ^ctically  worthlsss.  TtiA 
learned  Judge  found  a^inst  the  plabitiff  on 
both  potots,— First  that  there  was  no  sudi 
agreement  by  the  debtor  cot  to  give  any 
otlier  Judgment;  and.  seeoadly.  that  the  sec- 
ond Judgment  waa  not  fiauCuleat  but  was 
given  for  value,  and  was  and  la  a  vaUd  Judg- 
ment On  the  latter  polat  the  Judge  finds 
that  the  circumstances  "are  unusual  and  sin- 
gular, and  sofllclent  to  raise  in  the'mlad  a 
very  strong  suspicton  of  tnnA  and  colla^on 
betwew  the  defoidanta"  But  neverttaeleas, 
he  finds  that  the  evidence  is  sofflcdent  to  over- 
come the  suspicion.  The  teatiaooy  aa  to  ttie 
possession  of  the  mmiey  by  F.  F.  Forney  and 
its  loan  to  his  brother  was  direct  and  poaltive, 
though  from  Interested  witnesses.  The  whole 
case  turns  on  Its  crediblUty,  and  the  Judge, 
with  full  qipredation  of  the  necessity  of 
clear  proof,  under  the  suspicious  drcumstan- 
ces,  found  U  credlUe  and  coavindag.  He 
had  tbe  advantage  of  having  tbe  wltnessca 
bef(»re  him;  and,  though  we  m^t  not  have 
reached  the  same  conclusion  on  an  original 
hearing,  yet  we  are  not  convinced  that  It 
was  erroneous.  It  would  serve  no  useful 
purpose  to  review  the  evkleoce  In  detail  De- 
cree affirmed. 
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ROBB  T.  FDNNSTLVANIA  GO.  FOR  IN- 
SURANOE  ON  UTSS  ft  ORANT- 
INO  ANNUITIB8. 

(Sapieme  Oonrt  of  PemuylTBiiia.  Jvlj  21, 

isea) 

For  majority  oplnton,  see  40  AtL  968. 

WILLIAMS.  J.  I  dissent  earDestly  from 
tbis  juOgment.  and  from  the  reasons  i^Ten  In 
mpport  of  it  In  the  opinion  Just  filed.  It  pnts 
ao  additional  burden  npon  the  defendant 
bank,  not  resulting  from  the  commerdal  con- 
tract between  It  and  its  depositor.  When 
an  account  la  opened  at  a  bank  hj  the  deposit 
oC  money*  the  depositor  leaves  his  genuine 
rif^tnre  irlth  Qie  banker  for  his  guidance 
aud  protection  in  the  payment  of  checks. 
When  checks  are  presented  bearing  this  sig- 
nature, they  must  not  be  refused;  but  If  the 
8^^ture  Is  a  forgery,  no  matter  how  sklU- 
fiiUy  tt  is  done,  or  how  difficult  of  detection, 
they  oraat  not  be  paid.  The  contract  which 
the  commercial  law  raises  upon  tiie  depoelt 
of  money  -with  a  banker  Is  that  the  deposit 
shall  be  paid  out  only  to  tbe  depositor  or  his 
order.  Payment  upon  a  forged  Check  Is,  there* 
fore,  no  payment,  and  In  no  way  affects  the 
dqwsltOT.  But  if  tbe  depositor  vcecutes  a 
check,  and  for  any  reason  leaves  It  on  hla 
table,  where  It  is  found  by  another,  who  fills 
It  op.  preseDta  It  at  bank,  and  receives  pay- 
nient  upon  it;  tbli  Is  a  good  payment  by  the 
bank,  and  the  loss  to  that  of  the  depositor, 
toe  tbe  dieck  was  signed  by  bim.  If,  Instead 
of  leaving  fail  check  upon  Hie  table,  tbfi  draw- 
er bad  d^MMlted  it  In  a  drawer  wldiln  his 
safe,  locked  the  sftfe,  and  put  the  key  away 
in  a  bOK  In  his  t^lce.  predselj;  as  Mr.  Bobb 
did  with  his  tMmmp,  nevertheless  If  a  clork 
or  emphryd  had  taken  the  key  from  the  box, 
onloAed  the  aaf«,  abstracted  the  check,  and 
osed  it  for  hlB  own  benefit,  Its  pi^ent  by 
the  bank  wooU  have  bound  tiie  depositor. 
HIS  kMB  would  have  been  due,  not  to  tbe 
faQure  of  the  banker  to  distinguish  his  genu- 
bie  slgMitore.  but  to  the  crime  of  his  employ^ 
who  bad  obtained  It  snrreptltlonsl;.  One  of 
two  hmooent  persons  must  suffer  because  of 
dw  payment  of  the  die^  and  the  law  deters 
mhws  Uiat  the  loss  shall  faH  upon  him  whose 
act  or  omtoBkw  made  the  loss  poealMe.  If  the 
deposltar  had  not  signed  hto  check  and  left 
U  where  It  ma  posslUe  for  a  criminal  to  ap- 
pnptiate  it,  palpably  the  loss  coidd  not  have 
bappened.  This  principle  rules  the  case  now 
befdre  m.  It  Is  eimceded  that  Mr.  Robb 
earned  the  stamp  to  be  made  with  which  thto 
cbeA  waa  executed.  He  sayi  he  only  Intend- 
ed to  use  It  for  a  pArticolar  purpose,  bat  it  to 
pnrfectlly  apparent  that  be  tntended  his  signa- 
ture produced  by  this  stamp  should  be  recog- 
nised as  hto  by  fluB  friends  and  acQualntances 
who  ahoidd  rec^ve  It,  as  It  certain^  would 
!«.  Tbe  signatures  made  by  tt  as  they  are 
presented  to  us  In  the  paper  books,  when 
placed  b7  the  tide  of  admittedly  genuine  slg- 
oatnres,  are  indistinguishable  from  them. 
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Now,  this  stamp  bdonged  to  him,  was  made 
under  his  direction,  and  for  hto  use.  It  was 
Intended  for  the  rapid  production  of  hto  sig- 
nature. It  W4S  in  hto  possession.  He  was 
bound  to  take  care  of  It  as  safely  as  of  bis 
own  signature  made  by  himself  with  his  own 
luuid.  He  was  bound  to  do  thto  at  hto  peril 
There  Is  no  qu«rtion  of  reasonable  or  snfllclent 
care  In  the  case.  As  with  the  signed  check, 
BO  with  this  stamp  Blgnaturp.  When  he  put 
it  In  his  safe,  and  left  the  key  where  It  was 
possible  for  any  one  to  get  it,  and  so  gain  ad- 
mlBslon  to  the  safe,  he  exposed  himself  to 
the  loss  that  might  follow,  and  that  loss  to 
his.  He  seeks  in  this  action  to  put  hto  own 
proper  loss  upon  the  bank  that  paid  the 
checks,  by  .lUeglng  that  the  checks  were  for- 
ged. But  they  were  not  forged.  The  signa- 
ture was  his.  He  prepared  it  AH  that  can 
be  said  is  that  he  did  not  affix  it  to  the  checks. 
But  he  had  prepared  It  so  that  any  one  could 
affix  It  to  a  check  or  any  other  paper,  and 
when  so  affixed  It  was  absolutely  impossible 
to  tell  that  it  had  not  been  done  by  him. 
There  would  be  some  Justification  fbr  his 
claim  upon  the  bank  If  he  had  advised  the 
banker  that  he  had  pr^ared  such  a  signature 
that  might  by  a  possibility  be  clandestinely 
gotten  from  his  poesesslon,  and  given  him  an 
Impression  mate  by  it.  and  pointed  out.  If  he 
could  have  done  so,  how  It  might  be  distin- 
guished from  his  signature  as  made  by  a  pen; 
but  he  did  nothing  of  the  kind.  If  tbe  bank 
to  not  protected  Isy  hto  signature  made  by 
means  of  hla  own  private  stamp,  If  it  to 
bound  at  its  peril  to  know  and  dlswlminate 
between  his  signature  made  with  hto  pen  and 
that  made  with  bis  private  aUaap,  then  he 
has,  by  the  use  of  the  stamp,  vary  greatly  In- 
creased the  respontiblllty  and  peril  of  the 
hank  without  so  mudi  as  giving  It  notice 
(w  affordli«  the  slightest  inthnation  et  the 
necessity  for  additional  vigilance  In  seniUnls- 
lag  chei^  purporting  to  bear  his  signature^ 
Upon  every  rule  of  eommercfal  tow,  and  npon 
every  considmttion  of  equity  and  good  con- 
science,  the  Judgment  entered  In  the  court  be* 
low  in  thto  case  should  be  reversed,  and  Jndg^ 
ment  should  be  entered  ban  in  favor  of  the 
dtfenduit. 

STBRBETT,  C  3.  I  fuUy  concur  iB  tte 
foregoing  dissenting  opinion. 


PRBNTISR  TOOL  A  SUPPLY  OO.  ct  al.  v. 
WHITMAN  &  BARNES  MFO.  CO. 
(Court  of  Appeals  of  Marytond.  Jnae  80, 

C!oRPOftATioira— RaoBivBRs— Pbiorttt  o*  Glaims 

— BXFCUTIOW. 

After  delirnT  to  the  stieriff  of  a  fl.  fa.  on  a 

judgment  against  a  corporation,  a  receiver  warn 
appointed  for  the  corporation  on  a  creditors* 
bill  filed  previous  to  entry  of  the  jiidprnent) 
and,  before  the  receirer  took  posseRsion  of  the 
corporation's  property,  it  was  levied  on  nnder 
the  fl.  fa.  Hail,  that  the  Judgment  was  prlw 
to  creditors  claiming  under  the  receiver,  since 
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a  lien  fastens  on  personal  property  from  the 
time  of  the  delivery  of  a  fl.  fa.  to  the  sheriff, 
and  Code,  art  23,  §  269,  vests  receivers  of  cor- 
porations with  their  assets  on\y  from  the  time 
of  qualification. 

Appeal  tram  circuit  conrt,  Waahlngton 
county. 

ControTcray  over  the  distribution  of  the 
proceed!  of  a  recelyer's  sale  of  the  assets  of 
the  Serbridge  Manufacturing  CotnpaDy.  The 
auditor  directed  k  Judgment  against  the  cor- 
poration in  favor  of  the  Whitman  &  Barnes 
Ifanufacturing  Company  to  be  glTeu  &  pri- 
ority over  other  creditors,  and  the  Prentiss 
Tool  &  Supply  Company  and  other  creditors 
appeal.  Affirmed. 

Argued  befiore  McSHGRRT.  C.  J.,  and 
BBYAN,  FOWLER.  BBISCOB,  PAGE. 
BOYD,  and  FEARCB.  JJ. 

Alex.  Armstroug,  Norman  B.  Scott,  J.  Aug. 
Mason,  C.  A.  Little  and  F.  A.  Poffenberger, 
for  appellants.  Alex.  B.  Hagner,  for  ap- 
pellee. 

BBISCOE,  J.  The  qoestlon  In  this  case  Is 
a  narrow  one,  and  Is  presented  upon  certain 
exceptions  filed  by  the  creditors  of  the  Ser- 
bridge Manufacturing  Company,  of  Wash- 
ington county,  to  the  auditor's  second  report, 
distributing  the  proceeds  of  a  receWer's  sale 
of  personal  property  which  had  been  IcTled 
on  under  a  fi.  fa.  Issued  on  a  Judgmeut  held 
by  the  Whitman  &  Barnes  Bianufactnrlng 
Company,  the  appellee.  There  were  seTeral 
exceptions  to  the  account,  but  this  appeal  Is 
from  the  order  ratifying  the  auditor's  ac- 
count No.  2,  in  so  far  as  It  sustains  the  dla- 
trlbution  of  the  fund  to  the  appellee  in  part 
payiment  of  its  Judgment  filed  In  the  case. 
The  facts  of  the  case,  briefly  stated,  are  these: 
On  the  9th  of  February,  1894,  a  creditors' 
bill  was  filed  In  the  circuit  court  of  Washing- 
ton county  to  wind  up  the  affairs  of  the  Ser^ 
bridge  Manufacturing  Company,  of  that  coun- 
ty, through  the  bands  of  a  receiver;  and.  at 
1  o'clock  p.  m.  on  the  19th  of  the  same  month 
and  year,  F.  W.  Mfsh,  was  appointed  re- 
ceiver, with  power  and  authority  to  take 
charge  and  possession  of  its  property  and  ef- 
fects. His  bond  was  filed  and  approved  on 
the  same  day.  On  the  12th  of  February, 
1S94,  the  appellee  obtained  a  Judgment  In  the 
circuit  court  of  Washington  county  against 
the  Serbridge  Manufacturing  Company;  and 
on  the  19th  day  of  February,  1894,  a  fi.  fa. 
was  issued  upon  a  petition  and  order  of 
court,  provided  by  a  local  law  of  Washing- 
ton county.  Acts  1886,  c.  204.  It  further 
appears,  by  an  agreement  of  counsel  filed  In 
the  case,  that  this  execution  was  laid  In  the 
hands  of  the  sheriff  about  11:30  a.  m.  on 
February  19,  1894,  and  the  levy  on  the  per- 
sonal property  was  made  by  the  sherlO!  at 
20  minutes  after  2  p.  m.  on  the  same  day. 


While  the  receiver  did  not  take  actual  pos- 
session of  the  property  until  after  the  making 
of  the  levy,  the  sale  was  made  by  him  in 
pursuance  of  an  agreement  which  reserved 
whatever  Iten  the  appellee  may  have  acquir- 
ed by  virtue  of  the  levy. 

The  real  controversy,  then.  Is  over  the  title 
to  the  property  sold  by  the  receiver,  and  the 
diiHK>8ition  of  the  fund  arising  from  the  sale; 
and  this,  we  think,  is  settled  by  the  fact  that 
the  receiver  was  not  appointed  until  somo 
time  after  the  fi.  fa.  was  placed  In  the  hands 
of  the  sheriff.  It  Is  agreed  that  "the  execu- 
tion was  Issued  and  laid  in  the  hands  of  the 
sheriff  about  11:30  o'clock  a.  m.  on  February 
19,  1894,  and  that  about  1  o'clock  of  the  same 
day  the  court  appointed  Frank  W.  Mish  re- 
ceiver, and  that  he  Immediately  filed  his 
twnd  with  the  clerk  of  the  circuit  court  for 
said  county,  and  that  the  levy  on  the  personal 
property  was  made  by  the  sheriff  at  20  min- 
utes after  2  p.  m.  on  the  same  day."  A  lien 
fastens  upon  personal  property  from  the  time 
of  the  delivery  of  the  writ  of  fi.  fa.  to  the 
sheriff.  Selby  v.  Magruder,  6  Uar.  &,  J. 
4i>4r-400;  Furlong  v.  Edwards,  3  Md.  100: 
Gaither  v.  Martin,  Id.  14C.  The  execution 
in  this  case  was  not  only  Issued  and  In  the 
hands  of  the  sheriff  before  the  appointment 
of  the  receiver,  but  the  levy  was  actually 
made  before  the  receiver  had  taken  posses- 
sion of  the  property.  Under  the  provisions 
of  our  Code  (article  23, 1 269),  where  receivers 
are  appointed  by  the  court  upon  or  l)efore 
the  dissolution  of  a  corporation  they  shall 
be  rested  with  all  the  estate  and  assets  of 
every  kind  belonging  to  such  corporation 
from  the  time  of  their  qualifying  as  re- 
ceivers. Frank  v.  Morrison,  58  Md.  440; 
Gaither  v.  Stockbrldge,  07  Md.  237,  9  Ati. 
632,  and  10  Atl.  309.  The  cases  of  Bank 
V.  Beaston,  7  Gill  &  J.  428,  and  E^perett  v. 
Neff,  28  Md.  187.  have  no  appUcaUon  to  the 
facts  In  this  case.  As  to  the  question  of 
costs,  we  fully  agree  with  the  learned  judge 
who  decided  this  case  below  that  the  distri- 
bution by  the  auditor  of  the  cost  of  maintain- 
ing and  disposing  of  the  property  was  certain- 
ly an  equitable  one.  The  attaching  creditor 
consented  that  the.  receiver  should  sell  the 
property  levied  on,  and  that  the  proceeds 
should  stand  In  place  of  the  property,  l>ecau8e 
Its  title  under  the  attachment  was  being  at- 
tacked. If  the  sale  was  delayed,  and  un- 
usual expense  incurred  in  Its  management,  it 
was  not  the  fault  of  the  attaching  creditor. 
The  latter  makes  no  objection  to  Its  part  of 
the  fund  being  charged  with  an  amotmt 
greater  than  the  court  would  probably  have 
allowed.  The  order  of  the  19th  of  January, 
1886,  overruling  the  exceptions  filed  by  the 
Prentiss  Tool  &  Supply  Company  and  others, 
and  ratifying  and  confirming  auditor's  ac- 
count No.  2,  will  be  affirmed.  Order  affirm- 
ed, with  costs. 
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WILLL&M  S  T.  HARLAN  et  aL 
(Court  of  .^peab  of  Harjland.   June  28, 

SCBKOOATiiut  TO  RioHTs  ow  Co-Tbxakt  roB  Im- 
ntUTUUHTS— iMLTNOnON— Fabties— De- 
HURiiSB— Appeal. 
L  One  who  furnished  money  to  a  co-tenant, 
to  be  naed  in  pladog  improvements  on  the  land, 
with  fall  knowledge  of  the  co-tenants,  ia  enti- 
tled to  be  subrogated  to  the  right  of  the  bor- 
rowing tenant,  as  against  the  ouers,  to  enforce 
an  eqnitable  lien  for  the  ImproTeme&tB  erected 
as  contemplated. 

2.  A  bill  to  restrain  an  inequitable  partition 
hj  co-tenants,  and  to  have  an  equitable  lien 
declared  in  favor  of  plaintiff,  is  not  insuffi- 
cient, for  want  of  necessary  parties  defendant, 
becanse  one  of  the  co-tenants,  who  had  execut- 
ed a  deed  of  trust  of  his  interest  for  the  ben- 
efit of  creditors,  was  not  named,  where  all  par- 
ties baring  an  interest  In  the  land  were  joined, 
and  the  tmstee  for  creditor!  also  was  made  a 
party. 

3.  Under  Code.  art.  16,  S  1S6.  providing  that 
a  demurrer  shall  state  the  special  grounds  re- 
lied on.  groonds  not  included  among  the  special 
grounds  Mt  forth  will  not  be  eontidered  on  ap- 
peal 

4.  Where  a  creditor  Is  entitled  to  be  snbro- 

EBted  to  the  rights  of  a  co-tenant  to  an  eqnita- 
le  lien  on  the  property,  he  ia  entitled  to  an  in* 
JoDctioa  restmfning  a  contemplated  IneQUitable 
IwrUtion  by  the  co-tenants. 

AM)eal  from  circuit  court,  Harford  county. 

Suit  by  William  8.  G.  WUUama,  executor  of 
George  H.  Williams,  deceased,  against  W. 
Beatty  Harlan,  trustee,  and  others,  to  restrain 
a  partition  of  certain  property,  and  to  obtain 
an  ascertainment  of  the  Talne  of  certain  im- 
provementa  thereon,  and  a  decree  for  Ita  sale. 
From  an  order  sustaining  a  demurrer  to  tue 
bill,  plaintiff  appeals.  RcTersed. 

AiKoed  before  McSHBRHY,  a  J.,  and 
BBTAN»  BBIBOOm  BOTD,  and  FOWLER, 

Wm.  H.  Dawson  and  S.  A  Williams,  for 
«n>eUut   Jas.  J.  Archer,  lor  appellees. 

FOWLXat,  J.  Certain  real  estate*  consist- 
ing of  a  farm  of  120  acres,  and  the  bnllJlugs 
tbiTeoii,  located  In  Hartord  county,  Md.,  con- 
stitutes the  nibject  of  tnls  controversy.  By 
tbe  will  of  the  late  Elizabeth  B.  Williams  the 
farm  In  aaestlon  waa  devised  to  her  daugh- 
ter, Maria  B.  Greenway,  for  life,  with  re- 
mainder In  fee  to  her  children.  Mrs.  Green- 
way,  the  life  tenant,  died  Intestate  In  1S93, 
leaving  four  ddldienv— Mary,  Elizabeth,  Wll- 
Uam  H..  asd  Edward.  Tbe  latter  conveyed 
an  hb  interest  In  the  farm  to  Mb  sister  Mary, 
and  WflUam  H.  Greenway  conveyed  his  In- 
terest In  the  same  to  the  appellee  W.  Beatty 
Harlan  In  trust  for  the  benefit  of  hta  creditors. 
Tbe  bd  In  this  case  was  filed  In  the  circuit 
conrt  for  Harford  connty  by  the  executor  of 
the  wm  of  the  late  George  Hauklng  Williams, 
at  Baltimore  dty.  In  his  own  behalf,  and  In 
bdialf  of  all  other  creditors  of  aald  William 
B.  Greenway  in  like  condition  with  himadf. 
Tt  alleges  that  the  life  tenant,  Mrs.  Greenway, 
»nd  her  two  daughters  and  her  son  William, 
being  anxious  to  occupy  the  premlBes  as  a 


home  and  residence,  and  the  same  being  with- 
out buildings  or  improvements  of  any  kind 
upon  It,  applied  to  the  plaintlfTs  testator,  who 
was  tbe  brother  of  Mrs.  Greenway,  to  assist 
them  In  raising  the  necessary  money  to  make 
tbe  desired  improvement.  Being  willing  to 
aid  tfaem,  but  unwilling  to  assume  tbe  entire 
liability  for  the  large  amount  of  money 
requisite,  he  Indmved,  at  their  requrat,  five 
promissory  notes  of  said  William  H.  Green- 
way, amounting  In  tbe  aggregate  to  the  sum 
01  $S,SOO,  tbe  whole  of  which  has  been  paid, 
partly  by  the  said  testator,  Williams,  and  the 
balance  by  tbe  appellant,  his  ^ecutor.  It  Is 
further  alleged  that  the  money  so  procured 
from,  and  in  fact  advanced  by,  said  Williams 
and  his  executor,  was  used  by  the  said  Wil- 
liam H.  Greenway  and  his  co-tenants,  with 
full  knowledge  on  their  part  from  whence  the 
said  money  was  derived,  and  that  tbe  same 
was  simply  a  loan,  in  the  erection  of  a  dwell- 
ling  house,  barn,  stable,  and  other  outbuild- 
ings upon  the  land  mentioned  In  the  bill.  The 
bill  cbarges  that  the  co-tenants,  Elizabeth 
W.  and  Mary  B.  Greenway,  and  W.  Beatty 
Harlan,  tmstee  of  William  H.  Greenway,  In- 
tend and  are  about  to  make  a  specific  parti- 
tion of  the  said  land,  by  which  tbe  latter,  as 
such  tmstee,  Is  to  have  one-fourth  of  satd  120 
acres,  which  partition,  If  consummated,  will 
be,  it  is  alleged,  grossly  Inequitable  to  the 
plaintiff,  and  to  all  the  other  creditors  of  said 
Greenway,  as  they  will,  by  reason  of  such 
partition,  "receive  from  said  property  a  much 
smaller  proportion  of  Its  value  than  the  share 
of  Wm.  H.  Greenway,  and  wHl  Oiereby  suf- 
fer great  loss."  It  Is  atoo  distinctly  alleged 
that  the  farm,  as  a  whole,  together  with  the 
ImprovementB  thereon  placed  with  the  money 
advanced  by  the  plalntlfl  and  his  testator, 
represent  a  larger  value  than  the  several 
parts  thereof  would  realize  If  sold  in  unaller 
portions;  at  the  same  time  setting  forth  the 
facts  upon  which  this  all^tion  is  based. 
In  addition  to  this,  there  Is  also  an  allegation 
that  the  land  Is  not  capable  of  partition  In 
kind  without  loss  and  Injury,  accompanied 
with  a  claim  on  the  part  of  the  plaintiff  that 
he  la  entitied  to  have  the  land  sold  as  a  unit, 
and  an  account  taken  of  how,  and  to  what 
extent,  the  same  has  been  benefited  by  the 
expenditures  of  the  money  advanced  as  we 
have  described,  and  asking  that  the  sum  bo 
ascertained,  with  the  value  of  William  H. 
Greenway's  share  in  the  land  itself,  may  be 
paid  over  to  his  trustee,  to  be  distributed  ac- 
cording to  law,  to  the  payment  of  his  debts. 
An  Injunctton  Is  also  prayed  to  restrain  the 
defendants  from  attempting  to  make  the  al- 
leged contemplated  partition  ontll  the  rights  of 
the  idalntiff  and  other  creditors  of  said 
Greenway  can  be  determined.  We  have  thus 
at  length  set  forth  the  snbstantial  averments 
<a  the  bill  because  the  defendants  demurred 
to  it,  and  their  demurrer  was  sustained. 
From  the  order  of  the  court  below  sustaining 
the  demurrer,  the  plaintiff  appealed. 
The  question  presented  Is  wbetha,  on  the 
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facts  set  forth  In  the  bill,  the  plaintiff  Is  euU- 
Ued  to  the  relief  prayed,  namely,  a  sale  of 
the  whole  prc4)ert7,  together  vlth  the  Im- 
provements, and  to  an  ascertiUnmeut  of  the 
share  of  William  H.  Greenway  as  set  forth 
la  the  bill,  and  also  to  the  Injimction  as 
prayed.  It  may  be  observed  that  the  demur- 
rer, as  appears  from  the  argument  of  counsel 
for  the  defendants,  was  based  largely  on  a 
misconception  of  the  theory  of  the  bill.  A 
sale  Is  not  asked  by  the  plaintiff  for  the  pur- 
pose of  partition  or  division  of  the  proceeds 
of  sale,  because  the  land  Is  incapable  of  divi- 
sion without  loss  or  Injury,  as  was  soggested, 
but  the  whole  contention  of  the  plaintiff  dow 
Is,  whatever  may  have  been  his  contention 
In  the  court  below,  that  is  entitled  to  have 
a  sale  so  as  to  work  out  his  equitable  lien  for 
the  money  alleged  to  have  been  advanced 
and  used  for  the  patpoae  of  enhancing  the 
value  of  the  land.  And  therefore,  while  It 
is  true  that  the  plaintltT  would  have  no  stand- 
ing, under  the  provisions  of  article  IS,  i  IIC, 
of  the  Code,  because  he  Is  neither  a  joint 
tenant,  tenant  In  common,  parcener,  nor  a 
concurrent  owner,  yet  the  question  remains 
whether,  under  all  the  circumstances  of  this 
case,  he  has  not  an  equitable  lien  on  the  land 
and  Improvements,  and.  If  so,  whether  he 
may  not  work  out  such  Uen  In  the  manner 
he  Is  now  attempting  to  do  under  this  pro- 
ceeding. There  can  be  no  question  that,  as 
between  William  H.  Greenway  and  his  co-ten- 
ants, he  would  be  entitled  to  a  lien  for  the 
amount  exi)eDded  by  talm  on  Improvements 
and  repairs  made  upon  the  Joint  properly, 
with  their  knowledge  or  at  their  request,  or 
in  good  faith,  for  the  benefit  of  all.  This  doc- 
trine Is  fully  settled  by  all  the  authorities. 
Mr.  Pomeroy,  in  his  Equity  Jurisprudence 
(section  1239),  says:  "When  two  or  more  per- 
sons are  joint  owners  of  realorotherproperty, 
and  one  of  them  in  good  faith,  for  the  joint 
benefit,  makes  repairs  and  improvements  up- 
on the  property,  which  are  permanent,  and 
add  a  permanent  value  to  the  entire  estate, 
equity  may^not  only  give  him  a  claim  for  con- 
tribution against  the  other  joint  owners  with 
respect  to  their  proportional  shares  of  the 
amount  thus  expended,  but  may  also  create 
a  Hen,  as  security  for  such  demand,  upon  the 
undivided  shares  of  the  other  proprietors." 
To  the  same  effect,  13  Am.  &  Eng.  Enc.  Law, 
p.  602;  Green  v.  Putnam,  1  Barb.  500;  Hall 
V.  PIddock,  21  N.  J.  Eq.  311;  Gavin  v.  Car- 
Ung.  55  Md.  580.  But  It  Is  not  the  joint  ten- 
ant or  owner  himself  who  In  this  case  la 
claiming  the  beiKfit  of  the  equitable  lien,  but 
It  la  bis  creditor,  who  advanced  the  money 
which  made  it  possible  to  make  the  Improve- 
ments, and  thereby  create  the  enhanced  val- 
ue. It  seems  to  us  that  this  creditor  has  a 
strong  equity,  as  against  these  defendants. 
There  Is  no  question  here  as  between  the 
plaintiff  and  otiier  creditors  of  the  defend- 
ants, or  bona  fide  purchasers  without  notice 
of  ills  equitable  Hen,  but  the  claim  Is  that, 
Inasmuch  as  there  la  no  such  question  in- 


volved, the  plaintiff  Is  entitled  to  be  subro- 
gated to  the  rights  of  WllUam  H.  Greenway, 
who,  as  we  have  seen,  beyond  doubt  has  a 
lien  on  the  land  for  the  amount  expended  In 
Improvement  and  repairs. 

Bearing  In  mind  that  the  money  claimed  by 
the  plaintiff  was  practically  loaned  by  the 
testator  and  his  executes  for  the  express  pur- 
pose of  erecting  the  dwelling  house  and  other 
buildings  with  the  full  knowledge  of  all  the 
defendants,  we  think  a  court  of  equity  ought 
not  to  hestltate  to  recognize  the  right  of  the 
plaintiff  to  stand  In  the  shoes  of  the  tenant 
In  common,  who,  it  Is  conceded,  would  have 
a  lien  if  he  were  claiming  it.  He  or  his  trus- 
tee. If  he  would  make  the  claim,  could  en- 
force It  against  the  other  defeadants,  and.  If 
the  trustee  refuses  or  neglects  to  do  so,  this 
plaintiff,  in  his  own  behalf,  and  for  the  t>ene- 
fit  of  other  creditors,  should  be  allowed  to 
proceed  under  the  bill  filed  In  this  case.  Up- 
on the  notes  or  evidence  of  debts  the  Insol- 
vent would,  at  law,  alone  be  responsible;  and, 
unless  the  plaintiff  can  enforce  his  claim 
against  the  Interest  In  the  land  of  all  the  de- 
fendants, he  would  practically  be  deprived  ol 
any  remedy  which  would  enable  him  to  re- 
cover the  money  advanced  for  the  benefit  of 
all.  Perry  v.  Board,  102  N.  Y.  90,  6  N.  E. 
116.  Judge  Story  says  courts  of  equity  have 
not  confined  "the  doctrine  of  compensation  or 
lien  for  repairs  and  Improvements  to  cases  of 
agreement  and  joint  purchaaets,  but  have  ex- 
tended It  to  odier  cases,  where  the  party 
making  the  repairs  and  Improvements  has 
acted  bona  fide  and  Innocently,  and  there  has 
been  a  aubstantlal  benefit  conferred  on  the 
owner,  so  that,  ex  eequo  et  bc«o,  he  oaght  to 
pay  for  such  benefit"  Story,  Eq.  Jur.  { 
1?35.  And  again,  in  section  1234,  he  says 
that  this  equitable  lien  "arises  from  contract, 
express  or  lnv>lied,  between  the  parties;  and 
sometimes  It  Is  created  by  courts  of  equity 
upon  mere  principles  of  general  justice,  espe- 
cially where  any  relief  Is  sought  by  the  party 
who  ought  to  pay  his  proportion  of  the  mon- 
ey expended,  •  •  •  for  In  such  cases  the 
maxim  well  applies,  'Nemo  debet  locupletarl 
ex  alterius  Incommodo.' "  We  think  these 
general  principles  so  clearly  expressed  by 
Judge  Story  should  be  applied  to  the  facts  of 
the  case  before  us,  although  It  is  true  that 
neither  the  plaintiff  nor  his  testator  actually 
made  the  improvements.  Perry  v.  Board, 
supra;  Gavin  v.  Carling,  supra.  In  the  New 
York  case  Just  cited  the  appellant  had,  at  the 
request  of  the  bishop  of  the  diocese,  loaned 
money  to  make  certain  Improvements  on 
church  property.  He  filed  a  bill  to  have  a 
Uen  declared,  In  the  nature  of  a  mortgage, 
upon  the  premises  on  which  the  Improve- 
ments had  been  erected  with  the  money  he 
advanced.  It  was  held  that  he  was  entitled 
to  the  Uen,  and  it  was  said  that  although  he 
was  not  the  vendor  of  the  land,  and  conld 
not,  therefore,  be  said  to  have  a  vendor's 
Uen.  yet  he  added  to  the  value  of  the  land, 
and  his  money  fitted  It  for  the  purpose  for 
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which  It  was  Intended.  "The  plalntlfFs 
case,"  said  the  court,  'is  within  the  general 
doctrine  of  eqnity  which  gives  a  rlgbt  equiva- 
lent to  a  lien  when  In  no  other  way  the  right 
of  the  parties  can  be  secured.  The  repairs 
and  Improvements  were  permanently  bene- 
ficial to  the  property,  made  In  good  faith 
with  the  knowledge  and  approbation  of  the 
parties  interested,  and  accepted  by  them. 
The  i^lntifTs  right  to  remoneration  is  clear, 
and,  onless  the  remedy  sought  for  in  this  ac- 
tion Is  given,  there  wlU  be  a  total  failure  of 
jnstice."  In  tbe  case  of  Gavin  t.  Garlli^;, 
sapra,  the  same  view  was  taken. 

What  we  have  said  disposes  of  the  control- 
ling qoeatkm  raised  by  the  demurrer.  But  it 
was  further  objected  that  "the  bill  is  defec- 
tive—Slrst,  for  want  of  necessary  parties; 
second,  because  ttie  land  here  Involved  Is  not 
snfficfently  described;  third,  becanse  the  evi- 
dence of  the  Indebtedness  Is  not  soffldently 
•et  forth;  and,  finally,  becanse  the  facts  al- 
leged do  not  make  out  a  case  for  Injunc- 
tlon.**  These  obJecUoiu  we  will  twiefly  con- 
rider: 

1.  All  the  parties  ha  ring  any  Int«:>e8t  In  the 
land  are  made  parties  to  t^ls  proceeding. 
William  H.  Oreenway,  having  conveyed  his 
Interest  to  his  tmstee,  Mr.  Harlan,  Is  not  in- 
terested iB  this  controversy,  except,  perhaps, 
to  see  fbAt  the  proceeds,  w  his  share  thereof, 
AaU  be  properly  aiq^led  to  the  payment  of  his 
debts.  His  trustee,  being  we  of  the  defend- 
ant^ wbo,  it  is  allied,  are  about  to  consom- 
mate  the  alleged  Ineqvdtable  partition  sought 
to  be  SBjoined,  conld  not,  of  course,  be  a 
plaintiff  In  this  proceedkig. 

2  and  8.  We  think  the  land,  as  wen  aa  the 
evidence  of  the  debt,  is  salBciCTtly  described. 
J^wever,  these  two  last  mentioned  grounds 
of  demurrer  are  not  Included  among  tbe  spe- 
cial grounds  relied  on  below,  and  win  not, 
thercfofe,  be  nov  considered.   Code,  art  16, 

The  last  objection  suggested  by  the  defend- 
anto  Is  that  the  hill  does  not  make  a  case  for 
iBjnuctton.  But  If  we  are  correct  In  tbe  oon- 
ehiBloB  we  have  already  announced,  that  tbe 
plaintiff  bes  an  eqnlteble  lien,  which  may  be 
enforced  under  this  btll,  and  that  mis  lien 
win  be  destroyed  by  the  allured  Intoided  par- 
tition, there  can  be  no  question  but  that  the 
tiUmictlon  Aonld  lasoe.  It  wotdd  be  nseless 
to  gay  the  Uen  Is  good,  and  at  tbe  aame  time 
declare  that  It  cannot  be  enforced.  In  the 
case  of  Han  t.  FlOdoCk.  an^ra.  It  was  held 
that  equity  ivOl  restrain,  at  the  instance  of 
a  tenant  In  common,  partition  proceedings 
eommsnced  at  lav  for  an  unequal  division, 
sDdi  as  this  Is  alleged  to  be.  As  we  have 
said  bsfore,  Oils  jdalntlff,  In  order  that  Jus- 
tice may  be  done,  should  be  subrogated  to  the 
rlgbts  of  his  Immediate  debtor,  William  H. 
Greenwi^.  and  eq^edally  to  that  rl^ht  which 
we  have  sera  is  accorded  to  him  by  all  the 
aatharllles,  namely,  tb»  rl^t  to  a  Hen,  and 
a  sale  to  make  It  effective. 

There  Is  no  question  now  before  us  as  to 


the  distribution  of  the  fund  -  sought  to  be 
created  by  the  sale  asked  for  by  the  bUl,  tor 
the  prayer  is  "that  the  share  of  William  H. 
Greenway  may  be  paid  to  his  trustee,  and  be- 
dlstrlbnted  among  the  creditors  of  said  Oreen- 
way in  the  manner  prescribed  by  law."  Or- 
der reversed,  with  costs,  and  cauaa  remanded.. 


SOUTHERN  BUILDIKQ  &  LOAN  ASS'N' 
OP  KNOXVILLB,  THNN.,  v.  FRICB. 

(Conrt  of  Appeals  of  Maryland.   Tnae  2^ 
188a) 

BinLmxo  Loak  Asbooiattonb— Witsdhaw-- 

ALs— RsHKviBS  or  Mbxsbr— ReOBivias— Ccw- 
mcT  or  Laws  —  AsscuFBiT  —  pLSAOixB  juin 
Pboof —  Appeal— Re  71  ew, 
1.  A  by-law  of  a  building  and  loan  aEBodatioD' 
provided  tbat  "withdrawn  stock  will  be  paid 
for  in  the  order  in  whidi  notice  Is  given,  bnt 
the  association  shall  not  be  required  to  use  in 
the  payment  thereof  in  any  one  month,  with- 
out the  consent  of  the  board  of  directors,  more 
than  one-half  of  the  net  receipts  of  the  loan 
tnnd  for  that  month."  Hdd  that,  on  the  ap- 
pointment of  receiverB  for  said  association, 
the  amount  of  the  withdrawal  value  of  stoclc 
of  one  who  had  previously  given  notice  of  with- 
drawal became  a  payable  demand,  on  Which 
suit  might  be  brought,  although  the  appoint- 
ment of  the  receivers  rendered  performance 
of  the  omtract  Impossible  on  the  part  of  tbe  as- 
sociation. 

Z  A  decree  of  another  state  appointing  re- 
ceivers for  a  corporation  of  that  state  has  no. 
eitraterritorial  force. 

8.  A  declaration  in  asanmprit  contained  only 
the  common  counts,  whereas  the  bill  of  partlc- 
nlars  disclosed  a  special  contract.  Beld  that, 
where  the  proof  showed  that  plaintiff  had  fol- 
ly performed  his  part  of  the  contract,  the  dec- 
laration was  sufficient. 

4.  Where  there  are  no  bitls  of  ex<»ption,  the 
appellate  court  will  assome  that  there  was  ev- 
idence to  sustain  the  verdict. 

5.  Where  a  bin  vt  partlcnlars  was  net  ex- 
cepted to,  and  oo  request  was  made  to  have  It 
amended,  an  objectlia  to  It  aftar  a  idea  to  tiM 
merits  is  too  late. 

Appeal  from  circuit  court,  Allecany  oonnty. 

Action  by  John  Price  against  the  Southern 
Building  &  liMUD  Association  of  Knoxrflle, 
Tenn.,  to  recover  the  withdrawal  value  of 
certain  stock  in  defendant  company.  From  a- 
Jndgment  In  favor  of  plaintiff,  defendant  ap- 
pealed. Affirmed. 

Argued  before  McSHEOtBT.  G.  J.,  and- 
BRYAN.  PAGE,  BBISCOB.  BOYD,  PSABGE,. 
A  FOWLER,  J  J. 

John  BMout  and  BenJ.  A.  Richmond,  tor  ap- 
pelant  W.  0.  Devecmon,  for  appellee. 

FOWI^at,  J.  Hie  plaintiff  was  a  stock-  • 
holder  of  tlie  Souths  Bulldli^  &  Loan  As- 
sodatkm  of  Knoxrllle,  Tenn.  Whether  he  Is 
a  resident  of  that  state,  or  of  Maryland,  does 
not  appear;  nw  has  any  question  been  made 
as  to  the  effect  the  fact  of  his  residence  In  the 
former  state,  If  It  be  a  fact,  might  have  upon 
any  of  the  questions  here  presented.  Bagby 
V.  Railroad  Co.,  86  Fa.  St  291;  High,  Rec.  | 
211.  This  action  -vras  commenced  1^  attach- 
ment on  original  process,  Issued,  at  the  In- 
stance af  the  plnlatlff,  out  of      drealt  court 
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for  Allegany  ooonty;  but  the  defendant  cor- 
poration appeared,  and  the  qneatlons  m  are 
to  decide  arose  entirely  upon  the  pleadings  In 
the  ahort-noto  case.  Wblle  ttiere  iwpears  to 
be  some  confMlon  as  to  the  condition  of  the 
pleading  as  set  forth  In  the  record,  It  was 
conceded  by  counsel  that  the  main  and  con- 
trolUng  question  Intended  to  be  presented 
arises  upon  the  demurrer  to  the  fifth  replica- 
tion to  the  fifth  plea.  The  plalntUf  with- 
drew hto  stock  on  the  21st  December,  1896; 
and  the  defense  set  up  by  tike  fifth  plea  is 
that  neither  at  the  time  such  notice  was 
given,  nor  at  any  time  before  suit  was 
brought,  was  there  any  fond  In  the  defend- 
ant's hands  applicaUe,  under  Its  by-laws,  to 
tlie  pf^mrat  of  the  plalntifTs  claim.  The 
plea  avers  that  the  jjOaintlfr  was  a  stot^old- 
er  of  the  defendant  corporation,  and  subject 
to  its  by-laws,  one  of  which  was  as  follows: 
"^thdrawn  stock  will  be  paid  for  In  the 
order  in  which  notice  is  given,  but  the  as- 
sociation shall  not  be  required  to  use  in  the 
payment  tiiereof,  In  any  one  month,  without 
the  omsent  of  the  board  of  directors,  more 
than  one-half  of  the  net  receipts  of  the  loan 
fund  for  that  month."  The  jdea  also  alleged 
that  according  to  said  by-laws  the  plaintiflr 
was  only  entitled  to  be  paid  npon  his  alleged 
withdrawal,  by  the  defendant,  in  the  order 
In  which  said  notice  of  withdrawal  hod  been 
given,  and  only  then  to  the  extent  of  one- 
half  of  the  net  receipts,  unless  by  consent  of 
the  board  of  directors,  and  that,  at  the  time 
of  said  withdrawal  notices,  other  withdrawals 
had  been  made  by  other  members  to  such  an 
extent.  In  prior  order,  as  to  consume  much 
more  than  the  whole  fund  applicable  as  afore- 
said to  the  payment  of  the  plalntltTa  with- 
drawal stock,  and  that  the  pUlntiff  never  ob- 
tained the  required  consent  of  the  directors. 
To  this  plea  the  plaintiff  repUed.  by  his  fifth 
replication,  in  substance,  that  It  was  true  the 
plaintiff  was  a  stockholder,  as  alleged,  until 
he  had  given  notice  of  wltiidrawal,  hut  that 
when  such  notice  was  erlven,  and  received 
and  accepted  by  the  defendant,  the  plaintiff 
became  a  creditor  of  the  defendant  for  the 
amount  owing  on  said  withdrawal  stock, 
under  the  chartw  and  by-laws  of  defendant, 
subject,  of  course,  to  the  provisions  of  such 
charter  and  by-laws,  that  the  amount  claim- 
ed on  bis  withdrawal  stock  was  not  to  be  de- 
mandable  until  after  the  payment  of  with- 
drawing stockholders  who  had  gIvMi  prior 
notices,  and  that  the  defendant  could  not  be 
compelled  to  use  m  the  payment  of  said  <dalm 
more  than  one-balf  of  the  net  receipts  of  the 
loan  fund  each  month;  that  such  provisos, 
however,  were  made  npon  the  CMidltlon  and 
with  the  nndentandlng  that  the  defendant 
would  continue  its  business  according  to  its 
charter  and  its  contract  with  the  plaintiff  so 
to  do,  and  that  on  the  16th  of  April,  1897, 
being  a  Tennessee  corporation,  it  was,  by  a 
decree  ot  the  chancery  court  of  that  state, 
placed  In  the  hands  of  a  receiver;  that  such 
receivers  took  possession  of  Its  assets  In  Ten- 


nessee; and  that  the  defendant  thereupon 
ceased  to  do  bnshiess  in  the  manner  provided 
by  its  charter  ani  by  its  contract  with  thi> 
plaintUT,  and  ceased  to  have  any  receipts 
whatever  andlcaUe  to  the  paymoit  of  with- 
drawn stock.  To  this  rei^icaUon  the  defend- 
ant demurred. 

The  contention  of  the  plaintiff  Is  that  t^n 
the  facta  set  forth  In  this  repll^tloa  the 
amount  claimed  by  the  plaintiff  became  legal- 
ly due  and  demandable,  and  -mjt  demand- 
able  when  and  before  his  attachment  was  Is- 
sued; that  Is  to  say,  from  and  after  the  pas- 
sage of  the  decree  In  Tenneasee  placing  the 
defendant  In  the  bands  of  receivers,  when  It 
ceased  to  have  any  assets  wpUcable  to  the 
payment  of  the  plaintiff's  dalm,  and  became 
unable  to  perform  Ito  contracts  and  promises. 
The  question  thus  presented  18  a  narrow  one. 
but  quite  important  What  is  the  effect  of 
the  decree  of  the  Tennessee  court,  the  ap- 
pobitment  of  rec^ven  thereunder,  and  the 
taking  possession  by  them  of  the  assets  of 
the  defendant  in  that  state?  This,  it  is  con- 
ceded, is  practically  the  sole  question  In  the 
case.  The  fifth  reidlcation  alleges  that  the 
contract  which  existed  between  the  plain- 
tiff and  defendant  by  operation  of  the  char- 
ter and  by-laws  of  the  Utter  was  not  only 
made,  subject  to  the  condition  that  the  de- 
fendant should  continue  to  perform  Its  func- 
tions and  to  carry  on  its  buslneas  according 
to  its  diarter,  but  that  It  bad  contracted  with 
him  so  to  do.  Hence  It  Is  contended  by  the 
plaintiff  that  having  done  all  that  be  was  or 
could  be  callol  on  to  do  by  the  by-laws  and 
the  contract  made  thereunder,  namely,  hav- 
ing given  the  requisite  notice  of  the  with- 
drawal, the  fixed  sum— the  amount  he  bad 
paid  In-^became  due  and  paj'nhle  upon  the 
passage  of  the  decree  In  question.  The  de- 
fendant's excuse  for  its  failure  to  perform  its 
contract  Is  that  the  passage  of  the  decree 
has  made  such  performance  impossible,  In- 
asmuch at  it  cannot  make  the 'necessary  col- 
lections, all  Its  operations  having  ceased 
when  it  was  placed  In  the  bands  ot  receivers. 
It  Is  familiar  law  that  "If,  at  the  time  of  mak- 
ing the  contract,  the  thing  promised  be  pos- 
sible in  Itself,  It  Is  no  excuse  for  nonper- 
formance that  its  performance  became  aub- 
aequentiy  Impossible  from  causes  beyond  the 
control  of  the  promisor.**  Railroad  Co.  v. 
Relchert,  68  Aid.  261;  Krlbs  v.  Jones.  44 
Md.  396;  Benson  v.  Atwood,  13  Md.  20; 
Walker  v.  Cockey,  88  Md.  75.  In  accord- 
ance with  this  contention,  the  iilalntlff  at 
once  brought  bis  suit.  On  the  16th  April, 
1896,  the  decree  was  passed,  and  three  days 
thereafter  he  proceeded  against  the  defend- 
ant In  this  state.  As  we  have  already  seen, 
his  debtor  was  without  power  to  pay  tbe  debt, 
and  It  am  hardly  be  said  that  the  plaintiff 
should  be  required  to  wait  until  some  indef- 
inite time  in  the  future,  when  the  defendant 
might  perhaps  be  rehabilitated.  If,  as  we 
have  said,  there  was  a  d^t  of  an  ascertoined 
amount  due  by  the  defendant  to  the  plaintiff. 
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the  relation  of  debtor  and  creditor  existed. 
We  do  not  nnderatand  tbts  to  be  seriously 
questioned.  One  of  the  by-laws  provides  that 
shares  may  be  withdrawn  at  any  time,  and 
the  holder  will  be  entitled  to  receive  the 
amoant  i>ald  in  on  said  shares;  but  by  the 
trams  of  another  by-law  this  fixed  amount 
Is  to  be  paid  not  Immediately,  but  upon  cer- 
tain notice,  and  when  certain  collections  have 
been  made.  In  other  words,  while  It  Is  prac- 
tically conceded  that  the  plalntlfT  Is  a  credit- 
or. It  la  contended  his  debt  was  not  due  when 
be  sued,  and  that  although  he  had  given  the 
required  notice,  and  had  fully  i>erfomied  his 
part  of  the  contract,  he  was  bound  to  wait 
for  the  defendant  to  do  what  it  Is  conceded 
it  was  nuable  to  do.  As  we  bare  said,  Its 
inability  to  perform  Its  contract  does  not 
relieve  the  defendant,  and  In  our  (pinion  the 
new  situation  fully  Justified  the  plaintiff  In 
proceedlns,  as  he  did,  at  once  upon  the  pas- 
sage of  the  decree  and  the  appointment  of 
receivers. 

But  the  course  pursued  by  the  defendant 
nallifies.  It  Is  said,  the  Tennessee  decree.  Not 
so,  however,  for  that  decree  has  no  extra- 
territorial force.  It  Is  true  that  foreign  re- 
ceivers, appointed  by  the  decree  of  a  court 
of  another  state,  wUl  sometimes  be  allowed 
to  bring  suits  in  this  state,  provided  such 
salts  do  not  Injuriously  aftect  the  claim  of 
citizens  of  our  own  state.  Day  v.  Telegraph 
Co,  66  Md.  35i,  7  AU.  608,  and  the  recent 
rase  of  Castleman  v.  Templeman,  87  Md. 
— ,  40  Atl.  275,  in  which  the  authorities  are 
collected  and  revised.  It  does  not  follow, 
however,  that,  because  the  Tennessee  re- 
<-eiver8  may  be  permitted  to  sue  here,  the 
oreditor  oQUSt  fold  his  hands,  and  wait  until 
iwrbaps  the  only  available  assets  here  have 
l>pen  converted  into  money,  and  the  fund 
taken  to  Tennessee.  As  was  said  In  Associa- 
tion T.  Zucker,  48  Md.  448,--the  association 
ibere,  as  here,  having  been  placed  in  the 
bands  of  receivers,— "The  circumstances  of 
ibe  association,  therefore,  and  Its  inability  to 
cany  ont  In  good  faith  the  contract  with  the 
mortgagors,  const  terminate  the  contract,  as 
originally  contemplated."  And  while,  there- 
fore, the  debt  dne  cannot  be  paid  In  the  man- 
ner btipnlated.  It  la  none  the  less  a  debt 
On  the  Issue  joined  In  this  case  on  the  third 
r!ea.  the  verdict  and  Judgment  establish 
the  amount  dne  the  plaintiff  after  deducting 
all  losses  of  the  associatloD,  which  his  with- 
drawn stock  was  subject  to;  and,  in  our 
opinion.  It  Is  clear  that  when  the  association 
i>ecame  unable  longer  to  carry  on  its  business 
the  debt  to  the  plaintiff  became  then  due  and 
Aemandable.  If  he  Is  to  wait,  how  long  Is 
be  to  postpone  his  action?  The  only  answer 
to  this  la.  If  he  waits  at  all,  be  must  wait  for- 
ever; and  therefore  he  should  be  allowed  to 
proceed  at  once  on  the  passage  of  the  de- 
cree. It  Is  ^parent  that,  If  the  defendant 
is  to  be  bound  by  that  part  of  the  contract 
whkli  It  Is  oootended  requires  Urn  to  wait 
nnta  tbe  defendant  collects  money  to  pay  his 


claim,  it  will  be  equivalent  to  denying  him 
any  relief  whatever,  except  such  relief  as  he 
might  get  by  applying  to  the  Tennessee  court 
having  Jurisdiction  over  the  receivers.  But 
the  fact  tliat  he  anight  have  a  remote  chance 
to  prosecute  his  claim  In  Teonessee  Is  no  rea- 
son why  he  should  be  deprived  of  the  ad- 
vantage be  has  gained  by  his  suit  In  this 
state,  provided  his  debt  was  demandable  at 
the  time  his  suit  was  Instituted;  and  of  that, 
as  we  have  said,  we  have  no  doubt 

In  opposition  to  this  view,  the  defendant 
relied  upon  the  case  of  People  v.  Olobe  Mut 
Life  Ins.  Co.,  91  N.  T.  174.  The  facts  of  that 
case  show  that  the  company  had  employed  a 
general  agent  under  a  contract  by  which  he 
was  to  receive  a  certain  annual  salary  for 
five  years.  During  the  term  of  his  employ- 
ment, receivers  were  duly  appointed  to  take 
charge  of  the  property  and  assets  of  the 
company,  and  his  employment  necessarily 
ceased  before  the  expiration  of  the  contract 
period  of  five  years.  It  was  held  In  that 
case  that  the  agent  while  he  could  not  re- 
cover damages  for  tbe  breach  of  the  contract 
because  there  was  no  such  breach,  as  be- 
tween him  and  the  company.  Inasmuch  as 
they  had  botb  been  prevented  by  tbe  Injunc- 
tion and  the  appointment  of  receivers  from 
fully  performing  It  yet  he  was  allowed  to 
recover  his  "actual  earnings  to  the  date  of  the 
dissolution."  In  the  course  of  Its  opinion,  the 
court  said:  "As  a  condition  precedent  Mix, 
the  agent  was  Imund  to  show  both  ability 
and  readiness  to  perform  his  part.  He  could 
do  neither.  Performance  by  him  had  Iwcome 
Illegal."  But  In  the  case  before  us  there  Is 
no  such  state  of  facts.  The  plaintiff  h&d 
done  all  he  could  be  required  to  do,  and  it 
was  the  defendant,  the  other  party  to  the 
contract  who  failed  or  was  unable  to  per- 
form Its  contractual  obligations.  But  the 
replication  alleges  that  It  was  part  of  the  con- 
tract that  the  association  would  collect  the 
money  to  pay  his  claim,  and  the  subsequent 
impossibility  of  performance  affords  no  pro- 
tection or  excuse.  It  may  be  observed  that 
the  plaintiff  In  this  case  is  seeking  to  recover 
only  the  actual  amount  claimed  to  be  due 
him,  and  not  damages  for  the  breach  of  the 
contract  This  is  Just  what  was  held  tn  the 
case  of  People  v.  Globe  Mut  Life  Ins.  Co., 
supra.— that  the  claimant  there  was  entitled 
to  recover. 

Finally,  some  doubt  was  suggested  as  to  the 
sufficiency  of  the  declaration.  The  action  Is 
in  assumpsit,  and  the  declaration  contains 
only  tbe  common  counts.  On  the  demand  of 
the  defendant  the  plaintiff  filed  a  bill  of  par- 
ticulars, which  disclosed  a  special  contract, 
but  failed  to  state  what  It  was,  except  to  say 
that  the  sum  claimed  was  due  for  withdrawal 
from  membership,  or  the  withdrawal  of  stock 
held  by  him,  "as  per  contract  with  said  as- 
sociation." It  Is  contended  that  as  the  con- 
tract Is  based  on  a  by-law  of  the  association, 
the  declaration  should  have  set  forth  "tlie  by- 
law, glvli^  the  right  to  withdraw,  compliance 
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with  all  Ito  nqulrements,**  and  eq^edally  tlie 
condition  of  UUngi  which,  nnder  tbe  vxovlmt, 
entitled  him  to  be  paid  the  amount  claimed. 
Bnt  It  la  weU  aettled  that  eren  If  there  be  a 
ipeclal  contract  and  the  plaintiff  has  fully 
performed,  he  may  dedate  on  the  common 
connta.  In  the  case  of  Mannfactorhn  Co.  v. 
Chamben,  7S  Md.  604,  28  Aa  1024,  where 
the  bill  of  particulars,  as  hare,  Aowed  there 
had  been  a  special  contract,  the  common 
counts  were  held  sufficient;  ivoof  show- 
ing the  plaintiff  had  faUy  performed  his  part 
In  that  case  we  laid:  "The  bill  of  partlcn- 
lars  did  not  prevent  the  plaintiff  from  recov- 
ering under  the  common  counts,  U  the  special 
contract  was  executed*  or,  In  other  words,  If 
the  serrlces  had  been  fuUy  rendered,  and 
nothing  ranalned  to  be  done  but  the  pay- 
mmt  of  the  money  by  the  defendant.** 
Many  other  cases  conld  be  dted  in  support  of 
this  general  iffoposltlon.  Inaamuch  as  there 
aie  no  bills  of  exception  In  this  record,— the 
questions  being  presented  on  demurrer,— we 
are  not  Informed  what  tbe  evidence  was  In 
regard  to  the  performance  of  the  contract  hj 
the  plaintiff  here.  Bnt  we  must  aasume  that 
there  was  such  proof  before  the  court,  be- 
cause  it  was  necessary  to  sustain  tiie  verdict 
Several  of  the  defendant^i  i^eas,  im  which  Is- 
suea  were  Joined,  and  found  for  tbt  plaintlfl, 
set  up  the  special  contract,  and  alleged  facts 
which  show  that  the  plaintiff  did  an  that  the 
contract  required  falm  to  do,  but  alleged  that 
under  the  by-law  In  question  the  plaintiff's 
dalqi  was  not  payable^  because  no  funds 
available  (Or  that  purpose  had  been  collected 
•at  the  time  tbe  suit  was  brought  It  may 
be  assumed,  therefore,  that  tbe  necesiary  evi- 
dence was  given;  and.  If  soi  there  can  be  no 
objection  to  the  declaration.  Manufacturing 
Oo.  V.  Chambers,  supra.  If  the  bill  of  par- 
ticulars was  objectionable,  It  should  have 
been  excepted  to,  and  the  court  should  have 
been  asked  to  require  the  idalntlfl  to  amend 
It,  before  pleading  to  the  merits.  It  is  too 
late  to  make  such  objection  after  so  plead- 
ing. 2  Foe,  PL  &  Prac.  (3d  Ed.)  i  111).  We 
have  not  commented  on  Engelhardt's  Case, 
148  N.  Y.  281,  42  N.  E.  710,  and  a  number 
of  others  to  the  same  effect  dted  by  the  de- 
fendant because  we  think  they  have  no  ap- 
plication taxe,  for  the  reason  that  the  corpora- 
tions mentioned  In  those  cases  were  going 
concerns,  and  engaged  In  the  exercise  of  their 
corporate  functions.   Judgment  affirmed. 


SMITH  V.  BENICK  (two  caies). 

(Court  of  Appeals  of  Maryland.    June  28, 

1808.) 

MUTBB  AND  SSRVAST  — InDBPSSDRNT  COSTRACT- 
OKS— iNJUHIBfl  TO  TSIHD  PEKBOXS— 

BAii(.ooN  Asoiir8iox& 
Where  the  proprietor  of  a  public  place  of 
amusement  employed  another  to  make  a  bal- 
loon ascenflion  therefrom,  who  was  free  to  ex- 
ercise his  own  Judgment  as  to  the  means  of 
making  it,  and  In  inflatinfc  the  balloon,  the  con- 
tractor used  implemeats  not  contemplated  by 


his  «apl<^ment  wMwnt  tbe  pr(mrIetar*B  knowl- 
edge, the  proprietor  was  not  Usnle  for  lajotiea 
sustained  by  a  speetrntor  throo^  the  sae  of 

inch  InatrnmentB. 
Bryan.  J.,  disseoting. 

Appeal  from  court  pf  common  pleas. 

Actions  by  Uary  Benlck  and  another 
against  Joseph  P.  Smith,  and  by  Louis  Ben- 
lck, her  husband,  agahiBt  the  same  defend- 
ant to  recover  for  personal  Injuries  sus- 
tained by  Mary  Benlck.  Verdict  and  Judg- 
ment for  plaintiffs,  and  defendant  appeala 
Reversed. 

Argued  before  McSHEXlRT,  C  J.,  and 
BRYAN,  BRISCOE,  BOYD,  FOWLER, 
PAGE,  and  PEABCE,  JJ. 

Ste^,  Semmes,  Carey  &  Boad  and  Gea 
D.  Pennlman,  for  appellant  William  Ooltoa 
and  Howard  Tebbs,  for  appellscs. 

PAGE,  J.  The  appeals  In  these  cases  are 
tal»n  from  Judgments  In  favor  of  the  ap- 
pellees for  Injuries  to  Mary  Benlck  alleged 
to  hav«  resulted  from  the  n^llgenee  of  the 
appellant  In  conducting  a  balloon  ascoulon. 
The  appelant  waa  tiie  lessee  of  a  tract  of 
land  near  Baltimore  dty.  H»  bad  fflHed  it 
up,  as  a  pleasure  resort*  with  bowling  at 
leys,  shooting  gallery,  and  restaurant,  and, 
besides,  furnished  various  other  attractions, 
such  as  fireworks,  acrobatic  performances, 
and  other  things  of  a  like  natnra.  niese 
were  atenstrely  advertised,  so  tliat  many 
persons  were  drawn  thlthw;  the  dall^  at- 
tendance on  week  days  averagliw  fnm  1,000 
to  1,000  persons,  and  three  times  that  num- 
ber OB  Sonday.  The  proprietor  charged  do 
fte  for  admlsston,  but  rdled  for  Ills  profits 
from  sales,  the  hiring  of  boats,  and  tlte  ren- 
tals ot  places  tor  caromal,  sbooUi^ 
lery,  etc  Among  other  things  designed  to 
attract  vlsltws  wore  tbe  baQooa  ascensions, 
sad  It  ms  at  one  of  tiaese  that  Mrs.  Benlck 
was  Injured.  The  ascension  that  day  was 
conducted  by  a  man  named  Hanna,  who  was 
an  experienced  and  competent  balloonist 
Under  his  agreement  with  the  iwpellaot 
**Hanna  was  to  furnish  and  pay  (or  sll  the 
material  and  appliances  used  in  making  tbe 
ascensions,  and.  In  addition  thereto,  was  to 
employ  and  i»ay  all  of  tbe  mm  required  to 
conduct  the  ascentions**;  and  tlu  appellant 
was  to  have  no  part  to  perform,  accept  to 
furnish  the  field,  pay  the  price,  and  name  tbe 
hour  for  the  asccarion.  The  method  of  the 
ascension  was  that  usually  adopted:  Two 
poles  of  proper  height  were  first  erected, 
and  maintained  In  posltl<m  by  guy  lines. 
A  rope  passed  from  the  top  of  one  pole  to 
that  of  the  other,  and  from  this,  by  means 
of  a  loop,  the  balloon  was  kept  In  position 
while  beh«  Inflated.  When  it  was  filled, 
the  rope  was  loosened  from  one  of  the  polee. 
and  allowed  to  slip  over  the  top  at  the  bal- 
loon, thus  releasing  K.  When  the  rope  ever 
the  balloon  (called  the  **rldge  rope")  Is 
loosened,  one  of  the  poles  falls  to  tlie  ground. 
A  guard  rope,  Intended  to  keep  the  peoi^e 
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off,  It  idtced  BTonBd  and  about  tlw  balloon. 
There  vat  orldenee  that  the  gnani  ropo  in- 
dowd  a  ipaee  on  tU»  oeoatioD,  about  tbe 
ballDon,  m  ttie  aliape  of  tm  lid  of  a  ooffln. 
w  that.  It  tbo  mpportlng  polet  did  not  fall 
b  tin  larfw  portion  of  tbe  ivace.  tliey 
mn  of  tncb  taogth  tbat,  ot  moetattr. 
maid  fall  ontalde.  On  tbt  occaalon  of  tbe 
aeddent  tbo  pole  had  fUlen  wlthont  cant- 
tag  bijvrr  (wbttber  It  fdl  Iniido  of  tbe  In- 
dosore  or  not  tben  wat  no  proof  to  obow), 
ud  It  wat  wblle  Oa  effort  waa  being  made 
to  i»«eet  It  tbat  ^  um,  atrlkbig  a  carpen- 
ter^ hone,  and,  boondlng  therefrom,  tnjnred 
Mn.  Benkk. 

Br  the  tenna  of  tbe  contract  alreadr  ttat- 
.  ed,  the  rdatton  of  Banna  to  the  appellant 
wat  that  of  an  tndependeat  contractor.  He 
vu  bee  **to  exercise  bis  own  Judgment  and 
dlwsetlon  as  to  tbe  meant  and  assistants 
be  might  thtnl:  iwoper  to  employ  about  tbe 
wvtk,  ezdnalTe  ct  tbe  control  uid  direction 
In  this  retpect"  of  tbe  appellant  Def  ord  t. 
State,  80  Hd.  206.  So  regarding  him.  the 
gnetal  nilea  applicable  are  veil  tettled: 
Fbtt,  vtam  an  ovner  and  proprietor  of  land 
mjOniyt  a  coatpetoit  pomon  to  do  work 
vhlch  ot  Itaelf  la  not  a  nuisance,  or  of  which 
the  oecessarr  or  ^obabie  effect  would  not 
be  to  injnra  otheta,  and  sneb  person  to  an 
Isdependent  contractor,  the  employer  to  not 
responslUe  for  such  negUgenee  at  It  entlr^ 
collateral  to,  and  not  a  probable  conse- 
ipience  of,  the  work  contracted  tor.  Cooler, 
Tort^  547;  Water  Oo.  t.  Ware.  16  WalL  566; 
Deford  T.  State,  tnpra;  Ballvay  Oo.  t. 
Uoorc^  80  3fd.  att.  30  Ati.  943;  Randleson 
T.  Vnrray,  8  AiM.  A  E.  109:  And,  secondly, 
Kiien  a  person  to  tm  the  ivemlses  by  Inrlta- 
thia  It  to  the  duty  of  the  occupant  and 
ovner  to  exercise  due  and  reasonable  care 
that  his  premises  efaatt  be  reasonably  safe, 
and  that  no  concealed  perils  shall  enrlron 
the  visitor  while  be  himself  to  acting  bi 
the  exercise  of  due  and  reasonable  care. 
Cnoley,  Torts,  7U;  Sweeny  t.  Railroad  Co., 
10  Allen.  372;  Bennett  t.  Ballroad  Co.,  102 
r.  S.  580;  Powers  t.  Harlov,  53  MIcb.  507, 
19  N.  W.  257;  DaTto  T.  Society,  129  Mass. 
367.  These  roles  are  succinctly  stated  In 
Picksrd  T.  Smith,  10  C  B.  (N.  S.)  470,  as 
toUovs:  "If  an  Independent  contractor  to. 
enployed  to  do  a  lawfnl  act,  and  in  the 
come  «f  the  voA  be  or  hit  aerrants  com- 
mit tome  caaoal  act  of  wrong  or  negligence, 
tbe  employer  to  net  answerable.  *  •  • 
Tbe  nil&  hwverer,  to  not  applicable  to  cases 
ta  whicb  the  act  irtileh  occasions  the  Injury 
k  one  vhk4i  the  contractor  to  employed  to 
do;  nor,  by  a  parity  of  reatontag.  In  which 
the  eoatractar  to  Intmsted  with  the  perform- 
uice  of  a  dnty  tncmnbcnt  ttpmi  hto  em- 
pIoTer,  and  neg$ecte  its  ftdflUment,  vhereby 
tbe  faijary  to  oceaslooed."  Tbe  accident  In 
this  ease  to  not  attributable  to  any  defect 
ta  tke  plan  of  ascension,  nor  to  anything 
novtag  act  of  what  vae  Intended  or  was 
Ukely  to  oeenr  in  the  usual  process  of  tend- 


ing up  the  balloon.  Tlie  cause  of  It,  the 
record  shows,  was  proved  to  be  as  follows: 
**0n  tbe  afternoon  of  the  aeddent  August 
20,  1806,  the  balloon  vas  In  process  of  in- 
flation, and  the  two  supporting  poles  were 
In  petition,  when  a  rMoit  tfaundw  gntt 
came  up,  and  so  dltanranged  the  balloon  as 
to  cause  It  to  veer  over,  and  permit  a  sup- 
porting p^  to  tan  to  tiw  ground,  delaying 
the  aseenttoii,  but  canidng  no  injury,  and  no 
proof  was  offwed  tending  to  thov  that  tbe 
pvih  fell  vttbont  tbe  ropttu  In  order  to  get 
reedy  for  a  new  Inflation  of  tbe  balloon  aft- 
er the  tirandN  gntt  ceased,  tt  became  necet- 
taxy  to  re-erect  tbe  tallen  pole.  A  carpen- 
t»r*t  horte  waa  placed  under  It,  at  con- 
venient stages,  to  support  It  in  the  eleratlon. 
When  the  top  of  tbe  pole  vat  at  a  height 
▼arlout^  ettlmated  from  tlx  or  eight  In- 
ches to  five  or  tlx  feet  higher  than  the  horte. 
tt  fell,  striking  the  horse  In  )tt  descent, 
vitleh  It  probably  upset,  and  slid  or  bounded 
to  the  gronnd.  As  It  struck  tbe  ground. 
It  either  fell  or  bomided  on  the  heel  of 
thB  ptointiff  Mary  Benlck,  eausliw  the- 
Injury  complained  of."  It  to  not  ctrntend-* 
ed  there  was  anything  in  the  sending  up 
of  tbe  balloon,  or  In  tbe  needed  equipment 
for  such  an  event,  that  created  concealed 
dangers,  from  whlcb  It  became  the  duty  of 
the  proprli^r  to  shield  Ute  cartfees  or  un- 
wary by  the  exerclte  of  cxtroocdtnary  pre- 
cautiona;  and  there  to  nothbig  ta  the  record 
to  ^w  that,  tai  the  ^ppi^nted  and  utual 
method  of  ascension,  there  waa  anything 
dangwoot  to  perttna  nring  reatonable  care. 
It  to  dear,  howerer,  fn»t  tha  admitted 
fftctt.  at  we  hare  quoted  them  from  tbe 
recoid,  that  If rt.  B«iick  received  her  Injury 
In  consequence  of  circumstances  wUiA  did 
not  Involve  tha  safety  of  the  ordinary  meth- 
od. The  poles  bad  fallen  without  damage, 
and  the  operator  then  Introduced,  of  hto  own 
accord,  wtaiont  tbe  knowledge  of  the  ap- 
pellant, a  new  appliance,  not  contemplated 
by  the  nmal  method.-that  to.  a  carpmter*t 
borse.-Hmd  c«talnly  not  within  any  consent 
or  agency  of  the  orodlant  If  It  was  care- 
less to  make  use  of  tbe  horte,  or  If  H^ua 
or  his  agents  were  guilty  of  carelessness  in 
the  manner  In  which  It  was  used,  the  ap- 
pellant cannot  be  held  liable:  It  b^ng  shown 
that  Ranna  was  an  indepradent  contractor. 

The  cases  ot  Oonradt  t.  CBauve.  98  Ind. 
476,  and  Ballway  Co.  v.  Moores  (Ta.)  27  8. 
B.  70,  relied  on  by  the  appellee,  are  distin- 
guishable from  thto  case.  In  the  farmer  the 
defendant  was  proprietor  and  manager  of  the 
fair  grounds.  Parts  of  the  ground  were  al- 
lotted to  target  shooting.  The  plaintiff,  be- 
ing Ignorant  of  the  danger,  hitched  hto  horse 
where  it  vas  shot.  Here  was  the  concealed 
danger.  The  plaintiff  was  entitled  to  notice 
of  it,  for  the  reason  that  the  defendant  in 
the  discharge  of  his  dnty  to  make  the  place 
reasonably  safb  to  those  who  came  on  his 
ground  by  invitation,  was  bound  to  notify 
them  of  dangerous  ptoces,  and  that  not  to  do 
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so  was  negligence.  Id  the  other  case  cited 
there  was  no  guard  roE>e,  and  no  notification 
made  that  the  polee  would  fall  when  the 
balloon  went  up.  In  Knottnerus  t.  Railway 
Co..  93  Hicb.  348.  63  N.  W.  529,  a  person 
was  Injured  while  on  a  roller  coaster.  It 
was  said  In  the  opinion  of  the  court:  "A 
roller  coaster  Is  not  a  snare  or  an  explosive. 
It  is,  in  and  of  Itself,  notice  of  Its  character 
and  purpose.  Its  presence  and  operation  in- 
volve no  danger  to  those  who  keep  away  from 
It,  nor  does  Its  enjoyment  necessarily  Inrolve 
injury.  It  cannot  be  said  that,  by  granting 
permission  to  operate  a  switch-back  at  North 
Park,  the  defendant  was  guilty  of  negligence. 
•  •  •  They  do  not  thereby  become  insurers 
of  the  persons  while  in  attendance  upon  the 
attractlou,  or  responsible  for  the  carelessness 
of  the  operators."  This  case  Is  cited  as  be- 
ing pertinent  to  the  questions  Involved. 

It  follows  from  what  has  been  said  that 
the  court  committed  error  In  granting  the 
plaintiffs*  first  prayer,  and  refusing  the  de- 
fendant's first  and  second.  The  judgment 
therefore  must  be  reversed,  and  a  new  trial 
awarded.  Judgment  reversed,  and  new  trial 
awarded. 

BBYAN,  J.  (dissenting).  These  two  cases 
Involve  the  same  facts.  Mary  Benlck,  the 
wife  of  Louis  Benlck,  was  Injured  at  a  bal- 
loon ascension  which  was  conducted  by  the 
prQCurement  of  Smith,  the  appellant,  at  a 
place  of  public  resort  possessed  and  occupied 
by  blm.  A  suit  was  brought  by  Benlck  and 
wife,  and  another  by  Benlck  alone.  A  Judg- 
ment being  rendered  In  each  suit.  Smith  has 
appealed  to  this  court.  The  place  where  the 
injury  occurred  Is  a  tract  of  land  containing 
about  27  acres,  a  short  distance  t>eyond  the 
limits  of  the  city  of  Baltimore.  It  Is  known 
as  "Point  Breeze,"  and  is  supplied  with 
amusements  end  entertainments  of  various 
kinds,  suitable  for  attracting  large  numbers 
of  visitors  who  are  seeking  recreation  and 
enjoyment.  It  Is  stated  In  the  evidence  that 
large  numbers  of  men,  women,  and  children 
visited  the  place;  the  dally  assemblage  dur- 
ing the  week  bring  from  a  1,000  to  1,500  per- 
sons, and  about  three  times  that  number  on 
Sundays.  No  charge  was  made  for  admis- 
sion to  the  grounds;  the  proprietor  deriving 
his  profit  from  the  money  which  the^vIsitorB 
would  spend  in  some  of  the  many  ways  offer- 
ed for  their  enjoyment  The  attractions  of 
the  place  were  adv«rtlsed  through  the  public 
press.  Several  balloon  ascensions  had  been 
made.  These  were  made  by  one  Hanna,  a 
professional  balloonist,  who  was  employed 
by  Smith  to  make  them  at  a  fixed  price.  It 
was  agreed  In  the  contract  of  employment 
that  Hanna  was  to  furnish  and  pay  for  all 
the  material  and  appliances  used  In  making 
the  ascensions,  and  to  employ  and  pay  all  the 
men  required  to  conduct  them,  and  to  super- 
vise them;  Smith  having  no  part  to  perform, 
under  the  contract,  except  to  designate  the 
time  and  place  for  the  ascoisloD,  and  to  pay 


the  contract  price.  On  an  afternoon  In  Au- 
gust, 1895,  while  preparations  were  going  on 
for  a  balloon  ascension,  the  female  plaintiff 
was  severely  Injured.  There  is  considerable 
conflict  in  the  evidence  regarding  the  chr- 
cumstances  attending  this  occurrence.  We 
will  state  the  sul>stance  of  the  testimony  on 
the  part  of  the  plaintiffs:  It  was  that  poles 
about  83  feet  high,  and  weighing  lietween 
dOO  and  900  pounds,  were  used  to  keep  the 
balloon  in  an  upright  position,  and  that  It 
was  Intended  that  these  poles,  or  one  of 
them,  should  fall  when  the  balloon  WfDi  up; 
that  a  rope  was  stretched  around  and  about 
the  space  occupied  by  the  balloon:  that  this 
space  was  not  circular  or  oval,  hut  in  the 
shape  of  a  coffin,  so  that,  if  the  poles  should, 
not  fall  in  the  longer  portion  of  it  they  would 
necessarily  fall  outside  of  the  ropes;  that, 
while  preparations  were  going  on  for  inflat- 
ing the  balloon,  one  of  the  poles  fell:  and 
that,  while  persona  engaged  for  the  purpose 
were  attempting  to  erect  the  pole  again.  It 
fell  a  second  time,  and  this  time  it  fell  out- 
side of  the  ropes,  and  struck  the  femalj 
plaintiff,  who  was  beyond  the  Inclosure,  caus- 
ing her  a  serious  and  painful  Injury.  It 
was  also  testified  that,  if  the  Inclosed  space 
had  been  oval  or  circular,  the  pole  could  not 
have  fallen  on  the  outside;  meaning,  we  sup- 
pose, If  the  breadth  of  the  apace  had  tteen 
equal  to  Its  length.  The  testimony  on  the 
part  of  the  defendant  contradicted  thfse 
statements,~particularly  in  reference  to  the 
position  of  the  female  plaintiff  at  the  time 
she  was  hurt,  and  in  reference  to  the  shape 
of  the  Inclosed  space.  It  was  testified  also 
that  the  rope  was  placed  around  the  Inclosed 
space  at  the  onggestlon  of  Smith's  manafc^r. 

The  court,  on  the  prayer  of  the  plalutlffs, 
gave  Instructions  to  the  Jury  on  the  bypotUe- 
sls  that  they  would  find  the  truth  of  the  facts 
contained  tn  the  testimony  offered  by  them. 
It  Is  necessary  for  us  to  Inquire  what  werv 
the  rights  of  the  plaintiffs,  and  the  responsibil- 
ities of  the  defendant  on  this  hypothesis.  In 
the  legitimate  pursuit  of  his  bnsluess,  the  de- 
fendant provided  attractions  on  his  grotinds 
for  the  purpose  of  Inducing  large  numl)ers  of 
people  to  visit  them.  If.  after  assembling 
them,  he  should  willfully  expose  them  to  dan- 
.  gers  resulting  In  loss  of  life  and  limb,  his  con- 
duct would  be  highly  criminal.  If  he  should 
not  take  reasonable  care  to  protect  them  from 
such  dangers,  he  would  be  censurable,  al- 
though in  a  much  less  degree.  Humanity 
and  social  duty  would  require  that  he  should 
not  negligently  Injure,  or  expose  to  Injury, 
persons  who  by  his  Inrltation  were  vlslttng 
his  premises.  Now  the  fall  of  a  pole  S3  feet 
long,  and  weighing  600  pounds,  in  a  crowd 
of  1,000  people,  consisting  of  men,  women, 
and  child,  would  certainly  be  very  dangerous. 
Every  reasonable  precaution  ought  to  be  tak- 
en to  avert  such  a  disaster,  and  to  cause  the 
pole  to  fall  where  It  would  Infilct  no  Injury. 
According  to  tlw  evMoiee  for  tbe  plalntifCs, 
If  the  pole  bad  taUm  wUlilii  tlie  inclosure  It 
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4-oaId  not  bare  reached  the  person  who  was 
injured.  It  would  have  been  a  very  easy 
matter  to  make  the  tncloeure  so  large  that 
the  pole  must  have  fallen  within  its  limits. 
.\  circle  with  a  radius  of  40  feet  would  have 
been  amply  large  enough  to  receive  the  pole, 
in  whatever  direction  it  might  fall.  A  aim- 
pie  provision  of  this  kind  would  have  given 
adequate  protection  to  the  numbers  assem- 
bled to  witness  the  spectacle  prepared  for 
iheir  amusement,  while  the  neglect  of  It 
might  cause  the  loss  of  many  lives.  To  re- 
quire that  the  proprietor  of  the  grounds 
shoald  furnish  some  protection  of  this  kind 
could  hardly  be  coopered  as  imposing  an 
oaerona  burden  upon  him.  His  duty  under 
such  drcnmstances  ie  fully  settled  by  a  very 
sreat  weight  of  authority.  The  result  of  the 
decided  cases  Is  wen  summarized  in  Cooley, 
T(»t8  (2d  Ed.)  p.  718:  "It  has  been  stated  in 
a  preceding  page  that  one  is  under  no  obliga- 
tion to  keep  his  premises  In  a  safe  condition 
for  the  visits  of  trespassers.  On  the  other 
band,  when  he  expressly  or  by  implication 
invites  others  to  come  upon  his  premises, 
whether  for  business  or  any  other  purpose, 
It  is  his  duty  to  be  reasonably  sure  that  he 
is  not  inviting  them  Into  danger;  and,  to 
that  end,  be  must  exercise  ordinary  care  and 
prudence  to  render  the  premises  reasonably 
safe  for  the  visit."  Many  Illustrations  are 
;;iven  by  the  learned  author  in  the  text  and  in 
the  notes.  Among  other  cases,  he  cites  one 
where  persons  holding  a  fair,  and  erecting 
structures  for  the  purpose,  were  beld  liable 
for  Injuries  to  their  patrons  caused  by  the 
breaking  down  of  the  structures  through  such 
defects  in  construcUon  as  the  exercise  of 
pmper  care  would  have  avoided.  The  pos- 
riessor  of  land  has  no  power  to  throw  off  this 
•loty  by  making  a  contract  with  another  per- 
son. As  he  cannot  erect  structures  or  per- 
form feats  ^Dght  with  danger  to  his  vlsltot« 
without  taking  doe  care  for  their  safety,  it 
follows  by  necessary  consequence  that  he  can- 
not employ  or  permit  another  person  to  do 
those  things  without  providing  the  same  safe- 
guards. He  cannot  give  sanction  to  an  act 
which  would  be  unlawful  if  done  by  himself. 
He  would  be  in  every  respect  responsible  for 
that  which  he  employed  another  person  to  do. 
It  would  be  his  own  act,  with  all  Its  conse- 
•inencea  and  liabilities.  On  this  point  we 
may  refer  with  profit  to  Pickard  v.  Smith, 
10  C  B.  (N.  S.)  470.  Smith  was  the  lessee 
and  occupier  of  refreshment  rooms,  with  a 
cellar  attached,  which  was  used  for  keeping 
<XMls.  He  employed  a  coal  merchant  to  put 
a  supply  of  coals  in  the  cellar.  The  mer- 
ehant,  for  that  puritose,  opened  a  trapdoor, 
and  negligently  left  It  open  and  unguarded, 
In  consequence  whereof  the  plaintiff,  without 
any  fault  on  his  part,  feU  in  and  was  Injnred. 
Id  delivering  ju^ment  for  the  plaintiff,  the 
'x>urt  said:  "Unquestionably  no  one  can  be 
made  liable  for  an  act  or  breach  of  duty,  un- 
lets it  be  traceable  to  himself,  or  his  servant 
or  serranta,  In  the  courae  of  his  or  their  em- 


ployment. Consequently,  If  an  independent 
contractor  Is  employed  to  do  a  lawful  act,  and 
in  the  course  of  the  work  he  or  his  serrantn 
commit  some  casual  act  of  wrong  or  negli- 
gence, the  employer  Is  not  answerable.  To 
this  effect  are  many  authorities,  which  were 
referred  to  In  the  argument.  That  rule  Is,  how- 
ever, Inai^licable  to  cases  in  which  the  act 
which  occasions  the  injury  is  one  which  the 
contractor  was  employed  to  do;  nor,  by  a 
parity  of  reasoning,  to  cases  In  which  the 
contractor  Is  intrusted  with  the  performance 
of  a  duty  incumbent  upon  his  employer,  and 
neglects  Its  fulfillment,  whereby  an  Injury  is 
occasioned.  Now.  in  the  present  case  the  de- 
fendant employed  the  coal  merchant  to  open 
the  trap  In  order  to  put  In  the  coals;  and  he 
trusted  him  to  guard  it  whilst  open,  and  to 
close  it  when  the  coals  were  all  put  In.  The 
act  of  opening  it  was  the  act  of  the  ^ployer, 
though  done  through  the  agency  of  the  coal 
merchant;  and  the  defendant,  having  there* 
by  caused  danger,  was  bound  to  take  reason- 
able means  to  prevent  mischief.  The  per- 
formance of  this  duty  he  omitted,  and  the 
fact  of  his  having  intrusted  it  to  a  person 
who  also  neglected  It  furnishes  no  excuse, 
either  In  good  sense  or  law."  In  Ellis  v.  Gas 
Oo..  2  EL  &  Bl.  769,  Lord  OampbeU  said:  "It 
would  be  monstrous,  If  the  party  causing  an- 
other to  do  a  thing  were  exempted  from  Ua* 
blUty  for  that  act,  merely  t)ecause  there  was 
a  contract  between  him  and  the  person  imme- 
diately causing  the  act  to  be  done."  In  Rap- 
son  V.  Cubitt,  9  Mees.  &  W.  714,  it  was  said: 
"The  Injuries  done  upon  land  or  buildings 
are  in  the  nature  of  nuisances,  for  which  the 
occupier  ought  to  be  chargeable,  when  occa- 
sioned by  any  acts  of  persons  whom  he  brings 
upon  the  premises.  The  use  of  the  premises 
Is  confined  by  the  law  to  himself,  and  be 
should  take  care  not  to  bring  persons  there 
who  do  any  mischief  to  others."  AU  of  these 
cases  were  cited  with  approval  by  this  court 
In  Deford  v.  State,  30  Md.  179.  In  this  last 
case  there  was  a  full  discusBlon  at  the  bar 
and  on  the  bench  of  the  responsibilities  of  the 
possessors  of  real  property.  The  wall  of  a 
house  l>elonglng  to  Deford  had  fallen,  and 
killed  a  person  who  was  passing  along  the 
street.  Chief  Justice  Alvey,  In  an  opinion  of 
great  fullness  and  ability,  exhausted  the 
whole  subject  It  was  alleged  that  the  wall 
was  constructed  in  a  most  defective  and  dan- 
gerous manner.  The  learned  judge  said:  "If 
this  be  so,  it  certainly  constituted  a  nuisance, 
for  which  Deford  would  be  liable.  And  the 
fact  that  the  wall  was  erected  by  others,  un- 
der contract,  and  to  whom  be  did  not  bear  the 
relation  of  master,  will  not  excuse  him;  for, 
as  was  said  by  Lord  Campbell  In  Ellis  v.  Gas 
Co.,  2  Bl.  &  Bl.  767,  It  Is  a  proposition  abso- 
lutely .untenable  that  in  no  case  can  a  man 
be  responsible  for  the  act  of  a  person  with 
whom  he  has  made  a  contract.  If  the  con- 
tractor does  the  thing  which  he  Is  employed 
to  do,  the  employer  is  responstUe  for  that 
thing,  as  if  be  did  It  himself.    And,  in  aU 
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cases  where  a  party  Is  In  [WBsession  of  fixed 
propertr,  he  must  take  care  that  it  Is  so  nsed 
and  managed  that  other  persons  shall  not  be 
injared;  and  whether  It  be  managed  by  hfs 
own  servants,  or  by  contractors  or  their  serv- 
ants, makes  no  difference  tn  respect  to  his  lia- 
bility. If  a  man  has  anything  to  be  done  on 
bis  own  premises,  he  must  take  care  to  in- 
jure no  man  In  the  mode  of  conducting  the 
work.  Whether  he  Injures  a  passenger  in 
the  street,  or  a  servant  employed  about  Ills 
work,  seems  to  make  no  difference."  I  do  not 
think  it  nec^sary  to  continue  the  discussion 
of  this  question, — especially  as  It  was  very 
recently  before  us.  In  Evans  v.  Murphy,  40 
Atl.  109,  when  Deford's  Case  was  fully  ap- 
inroved.  The  Instructions  given  to  the  Jnry 
on  the  part  of  the  plaintiffs  fairly  left  to  them 
the  question  whether  the  defendant  was 
guilty  of  a  want  of  ordinary  care  and  pru- 
dence In  the  particulars  which  we  have  men- 
tioned, and  the  further  question  whether  the 
female  plaintiff  was  guilty  of  contributory 
negligence.  The  r&Jected  prayers  offered  by 
the  defendant  sought  to  exculpate  him  on  the 
ground  that  be  had  employed  an  Independent 
contractor  to  conduct  the  balloon  ascension, 
and  that  he  was  a  well-known  and  responsi- 
ble balloonist  It  will  be  seen  that  In  my 
oplnloB  the  Judgment  ought  to  be  affirmed. 


LBGORB  T.  SriATE. 
(Conrt  of  Appeals  of  Mairland.    Jane  20, 
1896.) 

ASBAVLT  WITH  ImsHT  TO  RAn— iHDmNT  Pko- 
POSAL  —  CSONPLAINTS  OV  FbHAU  ->*■  CRIHlItAt. 

Lav— TaiAi^RscAU'iria  Witkbssss— Appsau 

1.  Where,  after  prosecutrix  in  a  rape  case  has 
testified  to  an  Indecent  proposal  by  defendant 
and  to  several  attempted  assaults  made  two 
months  thereafter,  it  is  improper  to  ask  her 
the  reason  why  she  did  got  tell  any  one  what 
defendant  had  done^  inaBmuch  as  the  question 
applies  also  to  the  mdecent  proposal,  which  is 
no  evidence  of  a  parpose  to  accomplish  its  ob- 
ject hr  force, 

2.  where  an  Indecent  assault  was  commit- 
ted In  the  iporning,  and  prosecutrix  lived  in 
the  country,  with  no  one  about  her  except  her 
children,  and  the  only  neighbors  were  the  fam 
ily  of  defendant,  and  at  the  time  of  the  assault 
there  was  no  one  within  hearing  distance,  and 
prOBecutrix  met  no  one  during  the  day.  It  Is 
not  improper  to  show  that  she  made  complaint 
of  the  assault  to  her  husband  In  the  evemng  of 
the  same  day,  immediately  on  his  return  home. 

S.  Whether  a  witness,  permitted  to  be  recall- 
ed for  a  particalar  purpose,  ehall,  after  the  pur- 
pose is  accomplished,  be  allowed  to  further  tes- 
Ufy.  is  a  matter  entirely  in  the  discretion  of 
the  trial  court. 

Appeal  from  circuit  court,  CarroU  county. 

William  Xiegore  was  convicted  on  an  Indict- 
ment for  assault  with  Intent  to  rape,  and  be 
appeals.  Reversed. 

Argued  before  McSHEIlRY.  C-  J.,  and 
BRYAN,  BRISCOE,  BOYD.  FOWLEB,  ROB- 
ERTS, PAGE,  and  PEARCE,  JJ. 

D.  N.  Hennlng,  for  appellant  Atty.  Gen. 
Clabaugh  and  John  M.  Relfsnlder,  for  appel- 
lee. 


PAGE,  J.  The  appellant  was  Indicted  lu 
the  circuit  court  of  Carroll  county  for  an  as- 
sault with  intent  to  rape  one  Catharine 
Forney,  and  also  for  a  common  assault  npou 
her.  The  prosecutrix,  being  Introduced  as  a 
wltnw,  testified  to  an  Indecent  proposal  made 
to  her  by  the  prisoner  about  the  1st  of  June, 
and  that  on  the  2d  or  3d  of  August  the 
prisoner  came  again  to  her  house,  and  said. 
"What  do  yon  say  this  morning?"  and  ran 
her  around  a  tree  three  times;  that  she  ran 
in  the  house,  and  hooked  a  wire  door;  that 
he  came  In  by  another  door,  and  caught  her 
and  pushed  her  against  a  sewing  machine; 
that  she  cried,  and  he  said  people  passing 
would  bear  him,  and  that  would  make 
trouble;  that  she  said  she  wanted  them  to 
hear  her,  and  she  would  soon  tell  them  what 
was  wrong;  and  that  she  did  not  tell  any 
one  how  he  had  acted  on  either  of  these  oc- 
csrlons.  The  state's  attorney  then  asked  faer. 
"Why  did  you  not  tell  any  one  what  Legore 
had  done?"  This  was  objected  to,  but  the 
court  allowed  the  question  to  be  asked  and 
answered,  and  the  prisoner  excepts.  It  Is 
obvious  that  the  question  applies  as  well  to 
the  assault  as  to  the  prior  Indecent  proposal. 
Its  scope  Is  to  Inquire  of  the  witness,  not  only 
why  she  had  not  told  any  one  of  tbe  assault 
but  also  why  the  bad  been  silent  as  to  tbe 
Indecent  proposal  If  the  evidence  of  such 
proposal,  as  and  at  the  time  It  was  offered, 
was  not  proper  proof  to  go  to  the  jury  m 
s  pport  of  the  charge  laid  In  the  Indictment 
tt  certainly  requlree  no  argument  to  show 
that  the  fact  of  her  having  told  It  or  not  w 
the  reason  why  she  bad  or  had  not  told  it 
ought  not  to  have  been  permitted  to  be  shown. 
On  what  principle  was  it  competent  for  the 
state,  at  that  stage  of  the  trial,  to  show  a 
prior  indecent  proposal?  The  rule  that  In 
certain  CMes  similar  prior  acts  of  the  pris- 
oner may  be  shown  Is  founded  npon  the  Idea 
that  such  acts  tend  to  throw  light  on  the  in- 
tent of  tibe  prisoner.  The  assault  charged  in 
the  indictment  being  proven,  the  fact  that 
the  prisoner  has  made  similar  attempts  ex- 
plalus  or  tends  to  explain  the  purpose  and  in- 
tent with  which  the  assault  for  which  he  Is 
being  tried  was  committed.  But  an  Indecent 
proposal  Is  not  an  aKsanlt  and  can  furnish 
no  evidence  of  a  purpose  to  accomplish  an 
object  by  force.  We  have  been  referred  to 
no  case,  and  know  of  none,  where  the  rule  al- 
lowing prior  attempts  to  be  shown  has  ever 
been  extended  so  far.  Tbe  evidence  of  tile 
prior  proposal,  we  are  of  opinion,  wan  foreign 
to  tbe  subject  of  inquiry;  and,  if  this  be  so, 
the  question  should  not  have  been  allowed. 

The  second  and  third  exceptions  present  tbe 
same  qnestlon.  The  alleged  assault  the  evl- 
dence  shows,  was  committed  on  the  morning 
of  Friday,  tbe  13th  day  of  Augnst  The 
prosecutrix  testified  she  told  no  one  about  It 
until  In  the  evening  or  night  of  the  same  day, 
when  her  husband  came  home,  and  she  told 
him.  Both  exceptions  raise  the  objection 
Uiat  It  was  not  proper  to  show  that  she  then 
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made  a  complaEnt  to  blm  of  tbe  prlfoner'* 
coadact  towards  her.  The  witness  did  not 
undertake  to  narrate  wbat  slie  told  her  bui- 
band.  All  that  ahe  or  her  husband  teatifled 
to  waa  that  ob  his  return  to  hli  home  she 
complained  to  hhn  of  the  prisoner's  assault 
on  her.  It  la  not  questioned  that  it  the  com- 
plaint had  been  made  "immediately  or  recent- 
ly after  the  act,  U  (^portunltr  aHorded,"  the 
i-rlJenoe  would  have  been  i»t>perly  admitted; 
bai  It  la  contended  that  It  was  made  too  late, 
and  after  opportunity  to  make  the  complaint 
to  othera.  Ordinarily  the  unsworn  state- 
ments of  a  witness  cannot  be  admitted,  to 
corroborate  what  he  has  testified  to  on  oath. 
But  lu  cases  of  rape  there  is  an  exception, 
founded  on  the  i^cli^  that  "when  an  out- 
rage has  been  committed  on  a  woman  the 
instincts  of  her  nature  prompt  her  to  make 
her  wrongs  known,  and  to  seek  sympathy 
and  assistance."  Her  comj^nts  made  while 
the  injury  was  recent,  may  therefore  be 
Iirot-ed,  "but  the  details  and  circumstance 
of  the  transaction  cannot  be  prored,"  on  ex- 
auiinatioa  In  chief,  by  her  declarations. 
Parker  T.  State,  67  Md.  331,  10  Atl.  218.  If, 
however,  the  complaint  be  not  made  Immedi- 
ately after  the  occurrence,  it  Is  competent  to 
f'xplalu  the  delay  by  showing  that  it  was 
I^rerented  by  circumstances  consistent  with 
the  instincts  of  her  nature,  prompting  h«r  to 
make  It  known.  In  HIgglns  t.  People,  SS  N. 
T.  377,  the  court,  by  Church,  C.  J.,  aald: 
"Any  conaideraUe  delay  on  tbe  part  of  a 
prosecutrix  to  make  complaint  of  tbe  out- 
rage, constituting  the  crime  of  rape,  is  a 
•--ircumstance  of  more  or  less  weight,  depend- 
ing up<»i  surrounding  circumstances.  Here 
may  be  noany  reasons  why  a  failure  to  maice 
immediate  or  instant  outcry  should  not  dls- 
<Tedlt  the  witness.  A  want  of  sultaUe  op- 
portunity, or  fear,  may  sometimes  excuse  or 
Jastify  a  delay.  There  can  be  no  Iron  rule 
un  the  subject  The  law  expects  and  re- 
<toires  that  it  should  be  prompt,  but  there  la, 
and  can  be,  no  particular  time  specified.  Tbe 
rule  is  founded  upon  the  taws  of  human 
nature,  which' Induces  a  female  thus  outraged 
to  complain  at  the  first  opportunity.  Such 
is  the  natural  impulse  of  an  honest  female." 
Such  being  the  law,  we  cannot  hold  that  this 
evidence  sbould  not  hsTC  gone  to  the  Jury. 
Hie  prosecutrix  llTed  in  the  country,  with  no 
one  about  ker  but  her  children.  The  only 
neighbors  of  which  we  lisTe  knowledge  were 
the  family  of  the  prisoner.  It  la  not  shown 
that  any  one  was  within  hearing  distance 
when  the  scuffle  took  place,  or  that  any  one 
met  ber  during  tbe  day.  Kven  if  there  were 
[teraons  to  whom  she  could  have  complained, 
if  they  were  strangers,  or  those  In  whom,  for 
reaaona  of  delicacy  or  propriety,  she  could 
not  confide.  It  Is  not  difficult  to  understand 
vhy  she  may  hare  not  Improperly  chosen  to 
resenre  tbe  disclosure  for  her  husband's  ears, 
wIko  be  should  return  to  her  In  the  evening. 
■'Oder  these  circumstances,  it  would  be  with- 


out reason  to  exclude  the  evidence  from  the 
Jury,  as  matter  of  law. 

The  state  bavins  rested,  the  prisoner  was 
sworn  as  a  witness,  examined,  cross-examin- 
ed, and  dismissed  from  the  stand.  He  waa 
afterwards  recalled,  by  permission  of  tbe 
court,  "to  be  asked  a  particular  question,  al- 
leged to  have  been  neglected  to  be  asked  him; 
and,  having  answered  it,"  hia  counsel  was 
proceeding  to  examine  him  further,  but  was 
prevented  from  so  doing,  whereupon  tbe  pris- 
oner excepted.  Wbether  a  witness,  who  has 
been  examined  and  dismissed,  shall  be  recalls 
ed,  is  a  matter  entirely  In  the  discretion  of 
the  trial  court,  and  from  tbe  exercise  of  such 
discretion  no  appeal  wUl  lie.  Green  r.  Ford, 
35  Md.  88;  Waters  v.  Waters,  Id.,  53; 
Schwartze  v.  Year^,  81  Md.  276.  The  wit- 
ness was  permitted  by  the  court  to  be  re- 
called for  a  particular  purpose,  and,  that  hav- 
ing been  met,  tbe  counsel  proposed  to  proceed 
with  tbe  examination,  without  further  exten- 
sion of  the  leave  of  the  court.  There  can  be 
no  ground  of  complaint,  if,  under  these  cir- 
cumstances, the  court  refuses  to  allow  the 
witness  to  be  further  examined.  And,  If 
there  was,  no  appeal  would  lie.  For  error  in 
tbe  ruling  on  tbe  first  exception  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 
Judgment  lerened  and  causa  remaiid«d  for 
new  trial. 


STATB  V.  HILL  et  al 
(Court  ot  Appeals  of  Maryland.   June  29, 
18980 

OrnotU  SOXBB— CORDITIONB— LlABIUTT  OT 

BuRvriEa. 

Code  Pub.  Gen.  Laws,  art.  77,  prescribes 
the  powers  of  boards  of  county  stAool  commis- 
sioners; KoA  sectioa  VT  rcqnlrcs  bonds  of  school- 
board  treasurers  to  be  conditioned  to  pay  ove» 
all  moneys  comine  Into  their  hands  as  the  school 
board  may,  under  ssld  article,  direct  The 
bond  of  a  school  treasurer  provided  that  be 
would  pay  over  all  moneys  coming  into  his 
handa  aa  the  board  should  direct,  reference  to 
the  statute  being  designedtr  omitted  at  the  re- 
quest of  the  surety.  Held,  that  no  recovery 
could  be  had  on  the  bond  for  moneys  paid  out 
on  unauthorised  and  illegal  orders  of  the  BCho«^ 
commissioners. 

Appeal  from  Baltimore  city  court 
Action  by  the  state,  for  the  use  of  the  board 
of  the  county  school  commissioners  of  How- 
ard county,  against  John  £!.  Hill  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Argued  before  McSHERRT,  a  J.,  and 
BBYAN,  FOWLER,  BRISCOH^  BOYD, 
PAGE,  and  PEARCE,  JJ. 

John  J.  Donaldson  and  Jos.  D.  McOuire,  for 
appellant  Bdgar  H.  aans,  Thos.  A  Whelan, 
and  N.  Wlnstow  WlUlama,  for  appellees. 

PEARCE,  J.  This  la  an  acUon  for  debt 
for  the  use  of  the  board  of  county  school 
commissioners  of  Howard  county,  upon  tbe 
ofilcial  bond  of  John  E.  Hill  as  secretary  and 
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treasurer  of  roch  board;  the  Fidelity  &  De- 
posit Company  of  Maryland  being  his  surety 
upon  Bald  bond,  and  the  suit  being  brought 
to  recover  the  aimount  of  certain  payments 
made  by  him  during  bis  term  of  office,  and 
clamed  by  the  appellants  to  have  been  made 
without  warrant  of  law,  and  In  violation  of 
the  condition  of  his  bond.  The  appellees 
claim,  not  only  that  all  these  payments  were 
ordered  by  the  board  of  school  commissioners, 
but  that  they  were  authorized  by  law,  and 
further  that,  even  If  not  warranted  by  law, 
the  defendants  are  not  liable  upon  a  proper 
construction  of  the  language  of  the  bond, 
for  any  payments  made  by  HUl  on  the  order 
of  the  board;  and  the  agreed  statement  of 
facts  upon  which  the  case  was  tried  below 
shows  that  each  of  these  payments  now 
sought  to  be  recovered  was  made  upon  the 
formal,  recorded  order  of  the  board  of  county 
school  commissioners  of  Howard  county.  If 
the  payments  thus  made  do  not  constitute  a 
breach  of  the  condition  of  the  bond,  there 
can,  of  course,  be  no  recovery  upon  the  bond 
In  respect  to  said  payments,  and  we  proceed 
at  once  to  consider  this  question. 

The  material  part  of  the  condition  of  the 
bond  ii  as  follows:  "that  if  the  above-bound 
John  B.  Hfll  shall  faithfully  perform  the  du- 
ties of  secretary  and  treasurer  of  the  board 
of  county  school  commissioners  of  Howard 
county,  and  shall  pay  over  and  apply  all 
moneys  that  shall  come  to  bis  hands  or  care 
as  trp BBurer  to  such  persons  and  In  sacb  man- 
ner as  said  board  of  county  school  commis- 
sioners shall  direct,  •  *  *  then  the  above 
obligation  to  be  void."  Article  77,  8  67,  of 
the  Code  of  Public  General  Laws  of  Mary- 
land, requires  the  secretary  and  treasurer  to 
give  bond  to  the  state  of  Maryland,  with 
surety  to  be  approved  by  the  t>oard.  and  in 
such  penalty  as  It  shall  determine,  with  con- 
dition "that  he  will  faithfully  perform  the 
duties  of  secretary  and  treasurer,  pay  over 
and  apply  all  moneys  that  shall  come  to  his 
hands  or  care  as  treasurer,  to  such  persons 
and  in  such  manner  as  said  board  may,  under 
the  provisions  of  this  article,  direct."  It  will 
thus  be  seen  that.  In  the  condition  of  the 
bond  given,  the  words  of  the  statute,  "un- 
der the  provisions  of  this  article,"  are  omitted. 
It  appears  from  the  agreed  statement  of  facto 
that  Hill  oCCered  to  give  to  the  board  a  bond 
with  private  persons  as  sureties,  to  be  satis- 
factory to  the  board,  but  that  the  board, 
deeming  It  best  for  the  interests  of  the  school 
fund,  required  a  bond  In  a  regular  surety 
company,  and  that  thereupon  the  bond  now 
sued  on  was  given  and  approved;  and  It  fur- 
ther appears  from  said  statement  that  the 
words,  "under  the  provisions  of  this  article," 
were  deliberately  omitted  from  the  condi- 
tion of  the  bond  by  the  surety  company,  for 
the  express  purpose  of  preventing  any  lia- 
bility attaching  to  it  by  reason  of  any  mis- 
take made  by  the  board  Itself  In  ordering 
the  payment  of  any  moneys  by  Hill,  and  that 
the  sorety  would  not  have  entered  Into  any 


bond,  the  effect  of  which  would  be  to  gnaraaty 
the  legal  correctness  of  the  orders  of  the  board, 
in  addition  to  the  honesty  and  integrity  of  said 
HIU,  his  faithful  performance  of  duty,  and  a 
strict  compliance  with  the  orders  of  hia  snpo- 
riora.  In  Archer  v.  State,  74  Ud.  22  Atl. 
8,  Archer,  being  then  state  treasurer,  and  duly 
qualified  as  such,  was  on  January  13, 1888,  ap- 
pointed by  the  legislature  his  own  successor: 
and  on  January  27th  he  executed  a  new  bond, 
with  security,  but  neglected  further  to  qual- 
ify under  that  appointment  until  Novem- 
ber 18,  1880,  when  he  took  the  prescribed 
oath,  and  the  governor  approved  his  bond. 
In  a  suit  by  the  state  on  this  bond  It  was 
held  no  action  could  be  maintained  thereon, 
and  this  court  said:  "It  Is  familiar  law  that 
the  contract  of  a  surety  upon  an  official  bond 
is  subject  to  the  strictest  Interpretation. 
.They  undertake,*  In  the  language  of  Judge 
Cooley,  'for  nothing  which  Is  not  within  the 
strict  letter  of  their  contract.  The  obliga- 
tion Is  strlctissimi  juris,  and  nothing  Is  to 
be  taken  by  construction  against  the  obligors. 
They  have  consented  to  be  bound  to  a  cer- 
tain extent  only,  and  their  liability  must  be 
found  within  the  terms  of  that  consent' 

*  *  *  The  bond  recites  that  he  was  duly 
appointed  treasurer  January  13,  1888,  pur- 
suant to  the  constitution  of  the  state,  and  is 
conditioned  for  the  faithful  discharge  of  all 
the  duties  required  of  him  by  the  constitu- 
tion and  laws  In  all  things  pertaining  to  bis 
office  under  that  appointment.  That  Is  the 
contract  Into  which  the  sureties  entered. 

•  *  ♦  It  would  be  doing  violence  to  Its 
terms.  If  the  contract  could  be  read  as  mak- 
ing the  sureties  responsible  for  the  discharge 
of  any  duties  save  those  that  became  Incum- 
bent on  him  by  that  appointment  and  a  due 
qualification  thereunder."  The  above  cita- 
tion win  serve  to  show  with  what  strictness 
this  court  protects  sureties  against  mere  con- 
structive liability.  In  the  case  at  bar  tbe 
breach  alleged  Is  that  the  payments  claimed 
were  made  without  authority  of  law,  while 
the  condition  of  the  bond,  the  breach  of 
which  is  alleged,  Is  that  all  payments  should 
be  made  to  such  persons  and  In  such  mauner 
as  the  board  should  direct  Tested  by  the 
plain  and  unequivocal  language  of  this  condi- 
tion, HiU  has  fulfilled  the  letter  of  his  con- 
tract, and  It  was  to  that  extent  only  that 
the  surety  consented  to  be  bound.  Beyond 
that  it  can  only  be  bound  by  constructiou. 
and  this  court  has  said,  "Nothing  can  be 
taken  by  construction  agolnst  sureties."  It 
would  seem,  where  the  language  of  a  con- 
tract is  thus  plain,  and  the  utterance  of  this 
court  just  quoted  Is  so  emphatic,  that  we 
might  rest  upon  It  without  hesitation;  but 
the  appellants  have  so  earnestly  and  ably 
argued  the  authorities  upon  which  they  rely 
that  we  think  It  proper  to  give  them  full  and 
respectful  consideration. 

Their  first  contention  Is  that  a  substantial 
compliance  with  the  form  required  by  the 
statute  is  oil  that  Is  needful,  but  we  do  not 
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find  anr  tt  the  cues  dted  apon  this  point  to 
be  satisfactory  autborlty,  as  applicable  to  this 
case.  In  Hamilton  t.  State,  3  Har.  &  J.  603, 
tbe  bond  of  an  admlolstrator  was  not  in  the 
n-ords  of  the  form  prescribed  by  the  act  of 
1798,  but  an  express  part  of  the  condition  of 
the  bond  was  that  he  should  faithfully  pay 
all  Jiut  claims  against  the  deceased.  The 
breach  assigned  was  nonpayment  of  a  claim 
daly  proved  for  medicine  and  attendance  on 
tbe  deceased,  and,  on  demnrrer,  plaintiff  was 
allowed  to  recover,— the  nonpayment  being  a 
dear  breach  of  the  particular  ^press  condi- 
tloD,— notwithstanding  some  Informality  in 
ihe  bond  In  other  respects.  In  Waters'  Rep- 
resentatives V.  Riley's  Adm'r,  2  Har.  &  6. 
SKi,  the  suit  was  upon  the  bond  of  an  admin- 
istrator de  bonis  non,  bnt  the  words  "not  al- 
ready administered"  were  omitted  from  the 
condition  of  the  bond;  and  the  snretles  were 
beld  not  liable  for  a  misapplication  of  the 
assets  not  theretofore  administered,  as  to 
which  no  duty  was  imposed  by  the  language 
of  the  condition  of  the  bond.  Judge  Archer,  In 
a  dissenting  opinion,  said  that  where  a  bond 
is  BO  drawn  as  to  Indude  every  obligation 
imposed  by  the  statute,  and  to  afford  every 
defense  allowed  by  It,  a  slight  variance  from 
tbe  prescribed  form  should  not  avoid  the 
bond;  and  he  expressed  the  view  that,  as 
tbfi  bond  in  that  case  was  for  the  discharge 
of  the  duties  of  an  administrator  de  bonis 
QoD,  the  bond  was  perfect  without  the  omit- 
ted words,  and  that,  when  read  in  the  light 
of  this  Interpretation,  "the  condition  of  the 
bond  corresponded  In  every  respect  with  the 
condition  prescribed  the  act"  But  waiv- 
ing tbe  fact  that  this  expression  la  taken 
from  a  dlssentli^  opinion,  and  conceding,  for 
tbe  parposes  of  argument  only,  that  It  was 
wdgbty  in  that  case,  we  do  not  perceive  that 
it  can  be  fairly  applied  in  this  case,  where, 
by  no  rule  of  Interpretation,  and  by  no  deduc* 
Hon  from  any  language  la  the  bond,  can  its 
condition  be  regarded  as  corresponding  with 
tbat  prescribed  by  the  Code.  In  Young  v. 
State,  7  QIU  &  J.  2B3,  the  condition  of  a  sher- 
llTs  bond  was  that  he  "should  well  and  falth< 
folly  ezeente  the  same  office  In  all  things  ap- 
pertaining thereto,"  and  It  then  proceeded  to 
ennmnate  certain  of  the  duties  prescribed  In 
the  statute,  bat  omitted  one  of  these  prescrib- 
ed dntiea.  Tlx.  **to  detain  all  persons  by  him 
talcen  In  esecntlon";  and  the  court  said,  "Un- 
der this  iH»Tlalon»  we  think,  the  sheriff  1& 
bound  to  tbe  discharge  of  every  du^  which 
tbe  omitted  words,  if  Inserted  in  tbe  condi- 
tion of  the  bond,  wonld  hare  Imposed  upon 
Urn.**  That  was  Just  such  a  case  as  was 
refened  to  in  Farrar  t.  U.  B..  5  Pet  888, 
where  Ote  cottrt  said,  "Where  the  conditions 
ire  eumolatlTe^  the  omission  of  one  condition 
cannot  loTalldate  the  bond,  so  far  as  the  other 
coDditiM  operates  to  bind  the  party."  In 
Farrar's  Oase  the  act  of  congress  required 
the  bend  of  a  United  States  officer  to  contain 
a  condition  that  he  should  "well  and  falth- 
fnlly  dlscdbarge  the  duties  of  this  office,"  and 


also  that  he  should  faithfully  disburse  the 
public  moneys,"  but  the  last  condition  was 
omitted  from  the  bond;  and  the  court  re- 
versed the  Judgment  for  error  in  the  manner 
of  rendering  It,  bnt  declined  to  decide  "wheth- 
er the  omission  of  the  express  words  which 
Imposed  the  liability  for  faithful  disburse- 
ment of  money  does  not  preclude  resort  to 
their  restoration  incidentally  by  proof."  But 
the  case  at  bar  Is  not  one  where  there  is  a 
general  requirement  In  the  bond  for  the  per- 
formance of  duties,  without  special  provision 
for  the  performance  of  any  special  duty,  the 
breach  of  which  is  sued  for;  but  It  Is  a  case 
where  there  is  a  statement  of  the  particular 
condition,  the  breach  of  which  Is  sued  for, 
and  where  the  condition  so  stated  does  not 
agree  with  that  prescribed  In  the  statute. 
The  bond  we  are  considering  does  not  omit 
from  the  condition  expressed  the  duty  of  pay- 
ing over  money  that  comes  to  his  hands  as 
secretary  and  treasurer.  It  states  that  duty 
clearly  and  explicitly,  but  it  states  It  in  differ- 
ent terms  and  under  different  conditions  from 
those  prescribed  In  the  statute;  and  the  lia- 
bility of  UIll's  surety  In  this  respect  must  be 
determined  and  measured  by  the  terms  and 
conditions  which  were  incorporated,  and  not 
by  those  which  should  have  been  Incorpo- 
rated, In  the  bond.  Neither  In  18,  84,  nor  40 
Md.,  cited  by  appellants,  were  the  Ilabnitles 
of  sureties  involved.  In  O'Nell  T.  Bridge 
Ck>.,  18  Md.  24.  the  question  was  as  to  the 
validity  of  an  assessment  for  taxation;  ,and 
it  was  held  that  an  assessment  ought  not  to 
be  vacated,  and  the  property  released, '  be- 
cause a  legal  provision,  which  was  merely 
directory,  had  not  been  strictly  followed.  In 
Friend  v.  Hamill,  34  Md.  302,  a  Judge  had 
certified  that  the  Ust  of  Jurors  were  selected 
"In  conformity  with  the  acts  of  assembly  in 
such  case  made  and  provided,"  while  the 
statute  directed  that  the  certificate  should  be 
"In  conformity  with  and  according  to  the 
spirit  and  Intent  of  this  act"  On  a  challenge 
to  the  array  of  Jurors,  It  was  held  that  the 
certificate  made  was  a  substantial  coihpllance 
with  the  statute.  In  Marlow  v.  McCubbln. 
40  Md.  132,  an  afUdavlt  to  a  mortgage  stated 
that  the  consideration  was  bona  fide  as  there- 
in set  forth;  and,  on  objection  that  the  omis- 
sion of  the  word  "true"  was  fatal  to  the  affi- 
davit It  was  beld  that  the  affidavit  Included 
a  plain  averment  that  the  consideration  set 
forth  in  the  deed  was  the  true  and  only  cause 
of  its  being  made,  and  that  the  insertion  of 
the  word  "true"  would  not  have  Imparted 
additional  substance  or  force.  Frownfelter's 
Case,  66  Md.  80,  5  AU.  410,  does  involve  the 
UablUtles  of  sureties,  but  we  do  not  think  it 
can  help  the  appellant's  contention.  The  act 
of  1874  required  tbe  collector  of  taxes  to  ac- 
count for  and  pay  over  moneys  "at  such  time 
as  the  law  shall  direct,"  and  the  bond  given 
in  that  case  provided  for  payment  "at  such 
time  as  the  county  commissioners  shalf  by 
law  direct,"  and  this  variance  was  held  im- 
material.  IE  Is  difficult  to  see  how  It  could 

Digitized  by  GooqIc 


64 


41  ATLANTIC  BBPOBTEB. 


(Ud. 


have  been  beld  otberwiae,  Mnce,  under  the 
language  used  In  die  bond,  the  county  com- 
mlsslonerB  could  direct  no  time  except  that 
which  the  law  directed,  bo  that  In  any  event 
the  condition  of  tJie^bond  corresponded  ex- 
actly with  that  of  the  statute.  We  have  ex- 
amined all  the  casea  cited  under  section  19S 
of  Murfree  on  Official  Bonds,  and  it  Is  appar* 
ent  from  these  cases  that  the  author,  when 
he  declared  "the  law  enters  Into  and  Is  a  part 
of  every  contract,"  was  annouactog  a  rule  of 
interpretation  for  such  contracts,  and  that  he 
did  not  mean  that  the  law  could  Import  Into 
the  contract  a  term  or  condition  which, 
though  directed  by  It  to  be  Incorporated  in 
the  contract,  had  been  deliberately  ezdnded 
by  the  parties. 

The  appellants  relied  upon  two  cases  from 
other  states,  both  of  which  do  sustain  their 
contention,  but  which  we  are  unable  to  ac- 
cept as  authority  to  oontrol  this  case.  The 
first  of  these  cases  (Jones  v.  Newnuui,  36 
Hun,  634)  was  a  suit  upon  a  constable's  bond; 
the  breach  charged  being  the  neglect  t<>  return 
an  execution.  The  condition  of  the  bond  was 
that  be  shoidd  "faitbfuUy  discharge  the 
duties  of  constable,  and  pay  over  all  moneys 
received  by  him  as  constaUe."  This  was 
not  the  form  prescribed  by  the  statute,  which 
included  the  duty  to  return  executions,  and 
it  was  urged  that  no  recovery  could  be  had 
for  the  breach  charged,  as  not  within  the 
condition  expressed;  but  the  court  held  other- 
wise, saying,  "He  and  his  Burettes  were  the 
persons  to  see  that  It  was  In  the  right  form, 
OS  It  was  his  duty  to  give  bond  with  proper 
sureties."  Now,  if  the  duty  to  return  an 
execution  directed  to  a  constable  exists  apart 
from  the  statute  which  declares  that  it  shall 
be  expressed  as  part  of  the  condition  of  the 
bond,  then  the  failure  to  return  an  execution 
would  be  a  dear  t»>each  of  the  general  condi- 
tion falUifully  to  discharge  the  duties  of  con- 
stable, and  the  decision  could  be  well  sus- 
tained upon  that  ground,  but,  if  not  an  In- 
herent duty  of  the  office,  then  it  could  not  be 
so  sustained;  and  It  is  plain  from  the  lan- 
guage we  have  quoted  that  the  decision  was 
not  made  upon  that  ground,  but  upon  the 
ground  tliat  the  sureties  wiongfoUy  omitted 
a  etrndltloa  which  should  have  been  expressed 
ln_  the  bond,  in  order  to  conform  to  the  statute, 
and  to  bring  Into  existence  a  statutory  liabil- 
ity. That  was  not  a  dedslon  of  the  highest 
court  of  the  state,  and,  by  a  reference  to  the 
case  cited  by  the  judge  to  sustain  him 
{Gerould  v.  Wilson,  81  N.  Y.  673),  It  wUl  be 
seen  that  it  cannot  be  cited  for  that  purpose. 
These  letters  of  administration  were  issued 
to  B.  by  the  sun-ogate  of  Steuben  county,  and 
he  gave  bond,  with  sureties,  that  he  would 
"faithfully  execute  the  duties  of  administra- 
tor, and  obey  all  the  orders  of  the  surrogate 
of  Ontario  county,  or  of  any  other  officer  or 
court  having  jurisdiction  in  the  premises"; 
and*tt  was  held  that  the  mistake  in  nffT^jng 
the  surrot^te  of  Ontario  did  not  vitiate  the 
tiond,  because,  leaving  out  that  clause,  enougb 


remained  to  meet  the  requlremeHts  of  the 
statute  and  to  hold  the  obligors.  P<^r, 
0.  J.,  saJd:  **The  surrogate  of  Stwben  is 
wother  officer  having  Jnrisdictioa  in  tiic 
premises,  and  his  probate  court  la  another 
court  havhig  that  Jurisdiction.  The  require- 
ment of  the  stabite  Is  that  the  bond  be  con- 
ditioned that  tlte  p^dpal  In  it  will  obe^  the 
orders  of  the  surrogate  who  lastaed  letters  to 
him.  The  surrogate  of  Steuben  did  issue 
those  letters,  so  that  surrogate  falls  within 
the  requirement  of  the  statute,  and  the  force 
of  the  condiUcui  as  It  reads  In  the  bond."  It 
Is  thus  clear  tliat  the  whole  argument  of  the 
Judge  is  to  show  that  the  condition  of  the 
bond  is  In  accord  with  the  condition  of  the 
statute,  and  not  to  Justify  the  holding  of  the 
soretlee  where  the  ooadlUon  of  the  bond  va- 
ries from  that  of  the  atatate,  and  tbore  has 
been  no  breach  of  the  condition  expressed  in 
the  bond.  From  such  a  dedslon,  based  upon 
such  reasoning,  the  decision  In  Jones  v.  New- 
man can  derive  no  support.  The  other  case 
relied  on  by  appellants  is  Justices  of  biferlor 
Court  of  Oolumbla  Wynn's  Adm'rs,  re- 
ported In  Dnd.  (Ga.)  22,  In  which  it  is  de<^- 
ed  that  **the  oUIgor  In  a  bond  can  in  no 
case  be  pomltted  to  take  advantage  of  the 
omission  of  statutory  coodttioiu  when  the 
omission  Is  beneOdal  to  himseir';  bat  it  -will 
be  found,  oa  examining  all  the  cases  cited 
by  the  court  In  reaching  that  oondnsion,  that 
all  these  casea  dealt  only  with  the  question 
whether  a  bond  was  In  all  respects  void  be- 
cause Its  condition  did  not  conform  t6  the 
statute  in  every  respect  Indeed,  in  one  of 
the  cases  cited  (WllUams  v.  Tartxirougb,  13 
N.  G.  14)  the  court  said,  "I  think  be  who  Is 
called  on  to  fulflU  It  cannot  say  the  bond  la 
void,  or  even  without  the  statute,  as  to  the 
obligations  whidi  tiie  bond  imposes,  beoaose 
there  are  other  obligations  which  ought  to 
have  been  Imposed  on  him,  and  which  kave 
been  omitted."  From  which  it  may  be  safely 
inferred  that,  while  the  court  would  not  have 
held  such  bond  void  aa  to  breadi  of  condl- 
Uons  it  did  contain,  it  woidd  not  have  per- 
mitted recovery  against  auretiea  tot  breach 
of  a  condltim  Into  wliich  they  had  not  en- 
tered. In  the  Georgia  case  the  actioh  was  on 
an  administration  bond,  and  the  law  pre- 
so'ibed,  as  part  of  the  ooaditton  of  the  bond, 
that  a  true  and  perfect  inventory  should  be 
returned  of  all  goods  which  should  ccone  to 
his  hands,  possession,  or  knowledge,  but  the 
condition  express^  in  the  bond  omitted  the 
words  "or  knowledge."  Tbia  dedston  was 
not  made  by  a  constitutional  court,  there  be- 
ing no  conrtof  errors  In  that  state  in4orto  the 
constitution  of  1816,  In  spito  of  repeated  ef- 
forts to  establish  such  a  court;  but,  in  order 
to  secure  some  degree  of  uniformity  in  the  ad- 
ministration of  the  laws,  the  Judges  of  the  su- 
perior courts  began  about  1837  to  hold  senil- 
anuoal  conventions  for  consultation  upon  dif- 
ficult and  doulMfui  questions  in  their  nmpec- 
Uve  courts,  and  this  case  was  decided  by  the 
superior  court  of  Colunbia  after  ludk  con- 
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suItaUons.  So  this  disinterested  and  patrl- 
vtlc  tethMi  of  these  tiwrgia  Judges  deserved 
ibe  gratitiide  of  their  people^  and  the  respect 
and  admlratian  of  the  legal  profesalon;  but 
tlie  decisions  thus  rendoed.  however  learned, 
canoot  be  loTested  Witt  the  anttioritr  that  Is 
borne  by  a  conatitntlonal  court  of  last  resort 
L-reated  for  the  purpose  of  r«Tlewi«g  the  de- 
cistona  of  trial  court*  We  have  been  refer- 
red to  no  other  cases,  azid  we  have  found 
none,  wUcb  sustain  the  Ttews  of  the  appel- 
lants, and  It  foUowA  from  what  we  hare 
Bald  that  wa  are  of  i^iidon  the  Srst  prayw  of 
the  defendant,  which  praetteally  directed  a 
rerdlct  la  Us  favor,  was  j^n^erl;  sranted, 
and  the  Judgment  of  the  superior  court  moat 
be  afflrraed.  In  this  view  of  the  case,  It  be- 
comes tunecessary  to  pass  upon  any  of  the 
oUier  questions  presented  in  arsument,  some 
0'  -vtiikh  would  be  mattem  of  httenstlaff  dis- 
cussion. Judgment  affirmed,  with  costs 
above  and  below. 


HrrrCHEN  t.  OHIPMAN  et  at 

(Coart  of  Appeals  of  Maryland.   June  29, 
1898.) 

Ha»tbr  Aia>  SsavANT— £>DTT  TO  Wash  Youthfoi. 
Ehpu>tb. 

The  fact  that  a  boy  of  14  had  not  been 
warned  of  the  danger  attending  the  use  of  a 
circular  saw,  which  he  naed  oceaalonallr  inr  his 
mployaacntt  did  not  ren^r  the  master  liable 
toe  iujoriee  received  by  the  hof  in  using  the 
oaw,  when  he  knew  predady  the  risks  attend- 
aat  on  Its  oae. 

Aj^eal  from  court  of  common  pleas. 

Action  b7  Frank  iGtettcbeo,  Jr.,  by  his 
father  and  nazt  frlend»  VnCnk  ^ttchen.  Sr.. 
against  Henry  Ctalpman  ft  Son.  Jtidgment 
for  defendants^  and  plaintiff  appeals.  Affirm- 
ed. 

Argned  betote  McBHSRRT,  a  J.,  and 
BRTAN.  PBABOS,  FOWLBB,  BOTD,  and 
B0BBRT8,  JJ. 

Charles  Wlntecnlts  and  Thos.  3.  Mason,  for 
appellant.    Wm.  L.  Marbury,  for  appellees. 

XcSHERBT,  aj.  This  suit  was  brought  by 
tbe  mpenant  against  the  appellees  to  re- 
cover damages  fbr  a  personal  Injury.  At 
The  time  the  occurrence  h^tpened,  the  appel- 
lant was  a  lad  of  14  yean  of  age.  Some 
four  months  prior  to  the  accident  he  had  been 
employed  by  tbe  appellees'  foreman  to  gather 
up  and  pne  la  bins  the  spindles  and  chair 
legs  made  In  the  appellees*  factory.  Upon 
three  or  four  occaalons  he  sawed  wood  on 
one  of  the  clrcnlar  aaws  located  In  the  base- 
ment of  the  factory,  using  the  saw  from  three 
to  four  hours  each  time.  It  sometimes  be- 
came Deceeaary  to  plaee  transverse  sticks 
seroaa  the  openings  of  fte  Mns  to  prevent 
The  qplndles  and  chair  legs,  when  put  there, 
from  rolling  out.  Tbe  foreman  Instructed 
tbe  appellant  to  go  Into  tbe  yard  and  get 
mrh  sticks  whenever  requisite,  and  directed 
him,  if  he  found  them  too  long,  to  carry  them 
*o  the  saw,  and  cot  them  the  proper  length. 
41  A.— 6 
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On  the  day  the  Injury  ms  InSIcted  tbe  np- 
pellant  ondertoofc  to  saw  one  of  these  sticks, 
—In  fact,  It  was  a  plank  some  three  or  four 
Inches  wide  and  an  loch  thldc.— and  one  of 
the  fingers  at  his  right  hand  came  In  contact 
with  the  saw,  ms  badly  cut,  and  subsequent- 
ly ampatated.  The  aaw  which  cauaed  the 
injury  was  not  tbe  <me  that  the  iqvellant 
had  iwevloosly  used,  but  was  a  somewhat 
larger  one,  with  loiM^er  teeth,  and  waa  locat- 
ed  on  the  floor  above  the  basement.  The 
only  witness  who  testified  on  the  trial  in 
the  court  below  was  the  plaintiff  himself. 
Upon  the  oondusloa  of  his  testimony  an  In- 
struction was  granted,  at  the  instance  of  the 
defendants,  withdrawing  tho  case  from  the 
consideratloa  of  tbe  Jury,  because  there  was 
no  locally  atifflcient  evidence  of  negligence 
to  warrant  the  Jury  In  finding  a  verdict  for 
the  plantUT.  A  Judgment  was  accordingly 
entered  for  the  defendants,  and  the  plahitlff 
then  totiE  this  appaaL 

The  cause  of  action  la  alleged  negligence. 
Actionable  negligence,  as  we  have  repeatedly 
said.  Is  breach  of  a  duty  that  la  owed  to 
anothnv  If  In  a  particular  instance  no  duty 
Is  owed,  or  If  a  duty,  being  owed,  has  been 
perforawd,  then  no  action  can  be  sustained, 
even  though  an  injury  has  happened.  There- 
fore the  very  first  Inquiry  Is,  what  duty  did 
the  onployers  owe  to  the  employ^?  Tbe  doty 
of  an  employer  la  dependent  on  the  circum- 
stances. It  la  consequently  relative  and  con- 
ditional, and  not  unvarying  and  absolute. 
Among  tbe  many  conditions  that  control  It 
are  the  age  of  tbe  employe,  and  the  obvious 
and  visible  character  of  the  perils  of  the 
employment.  The  age  of  the  unployd  is  an 
elemMtt  to  be  considered  in  determining 
whethw  there  has  been  actionable  negli- 
gence, solely  because  It  may  furnish  the  basis 
of  an  Inference  that  he  lacked  the  capacity  or 
Judgment  to  comprehend  the  dangers  of  the 
idtnation  In  which  be  was  placed  by  the  di- 
rection of  the  master.  If  such  an  Inference 
be  a  legitimate  one  from  the  evidence,  then 
negligence  would  be  Imputed  to  the  master, 
because  the  duty  of  the  latter  Is  imperative 
not  to  expose  a  servant  of  Immature  years 
to  a  danger  whldi  he  Is,  by  reason  of  his 
youth.  Incapable  of  appreciating.  But  It  Is 
obvious  tliat  tbe  Inference  can  never  be  prop- 
erly deduced,  and  therefore  cannot  be  drawn 
by  a  Jury,  in  the  teeth  of  uncontroverted  evi- 
dence showing  that  tbe  employ^,  though  of 
Immature  years,  thoroughly  understood  and 
actually  knew  the  perils  of  the  employment. 
If  be  knew  and  appreciated  the  perils  of  the 
employment,  the  condition  of  his  being  ptaeed 
In  a  situation  the  dangcra  of  which  he  was, 
by  reason  of  his  youth,  Infei'cntlally  incapa- 
ble of  discovering,  does  not  exist;  and,  that 
condition  not  existing,  the  correintirc  duty 
not  to  place-  him  In  a  situation  the  ppril  of 
which  he  could  not  appreciate  docs  not  arise; 
and  where  there  Is  no  duty  there  can  be  no 
breach  of  duty,  and  therefore  there  can  be 
no  negligence.    Now,  the  evlden«  showa^  and 
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shows  beyond  all  dispute,  tbftt  the  appellant 
fully  understood  the  perils  Incident  to  the 
use  of  the  circular  saw.  It  is  not  material 
that  these  perils  were  not  explained  to  blm 
by  the  master.  If  they  were  not  plainly  vis- 
ible, or  If  the  servant  had  been,  because  of 
his  youth,  Incapable  of  perceiving  them  un- 
less explained  or  pointed  out  to  him  by  the 
master,  then  the  failure  of  the  master  to  warn 
the  servant  would  be  a  clear  breach  of  duty, 
and  consequently  would  be  an  act  of  negli- 
gence. But  the  object  of  a  warning  or  cau- 
tion could  only  be  to  Inform  the  servant  of 
the  perils  which,  but  for  the  warning  or 
caution,  he  would  be  Incapable  of  appreciat- 
ing. If  without  such  warning  or  caution  he 
knows  the  perils  Just  as  well  as  though  warn- 
ed or  cautioned,  then  no  warning  or  caution  is 
or  can  be  required;  and.  If  none  be  required, 
the  omission  to  give  It  furnishes  no  cause  of 
action.  The  appellant  had  used  a  circular 
saw  sufficiently  to  understand  the  risks  In- 
cident to  its  use,  and  he  distinctly  testified 
that  he  knew  precisely  what  the  risks  were. 
Ue  was  aware  that.  If  his  Augers  came  In 
contact  with  the  saw,  he  would  be  Injured; 
and  be  was  also  aware  that  In  using  the 
saw  It  was  necessary  for  him  to  keep  his 
hands  out  of  its  reach.  He  was  not  in- 
jured because  he  was  Ignorant  of  the  perils 
of  the  undertaking,  nor  because  be  did  not 
have  discretion  enough  to  avoid  an  injury 
in  the  use  of  the  saw.  Nor  did  the  accident 
happen  by  reason  of  the  failure  of  the  master 
to  point  out  the  risks  of  the  employment,  be- 
cause the  servant  knew  those  risks  as  fully 
without  having  been  cautioned  as  though  he 
bad  been  especially  warned.  He  had  not 
been  directed  to  use  this  particular  saw.  On 
the  contrary,  he  had  been  told  merely  to  go 
to  the  saw  when  necessary  to  cut  the  sticks 
of  timber.  There  were  many  saws  Id  the 
establishment,  hand  saws  as  well  as  circular 
saws;  and,  young  as  he  was,  he  knew  that, 
unless  he  used  care,  he  was  likely  to  Injure 
himself  even  with  a  hand  saw.  In  the  face 
of  his  knowledge  of  the  dangers  that  were 
Incident  to  the  use  of  the  saw,  we  cannot 
say  that  the  mere  fact  that  he  was  but  14 
years  of  age  furnished  any  evidence  from 
which  a  Jury  ought  to  have  been  permitted 
to  deduce  the  Inference  that  the  master  had 
violated  some  duty  which  he  owed  to  the 
servant,  and  had  therefore  been  guilty  of 
negligence.  There  was  no  duty  owed  that 
was  disregarded,  and  consequently  the  trial 
court  did  right  In  withholding  the  case  from 
tbe  jury.  The  judgment  appealed  from  la  af- 
firmed, with  costs  above  and  below. 


FBHSBNFBLD  et  al.  v.  CROCEBTT  et  al. 

(Court  of  Appeals  of  Maryland.   June  SO, 

1808.) 

Equity — Pleadino— Answbr  —  Rbbpokbivenbss — 
Mattbk  is  A.voinAN'CE— Evidbkos — Pat- 

MBVT— GlTTR. 

1.  Code  1888.  art.  10.  S  146,  provides  that 
defendant  need  not  make  oath  to  his  answer. 


unless  required  by  complainaot,  and  that  no  an- 
swer, even  though  sworn  to,  shall  be  evidence 
against  complainant,  unless  read  by  him  at  the 
hearing.  Section  147  provides  that  if  com- 
plainant shall  not  require  an  answer  under  oath, 
or  shall  require  an  answer  only  as  to  specified 
iaterrogatories,  the  answer,  thon^  nnder  oath, 
except  such  part  as  shall  be  directly  responsive 
to  such  Interrogatories,  shall  not  be  evidence 
for  defendant,  unless  the  cause  is  heard  on  bill 
and  answer  only.  Hrid  that,  where  an  answer 
under  oath  Is  required,  it  will  be  evidenco 
against  complainant  only  If  read  hj  him  at  the 
hearing,  ana,  where  not  so  required,  it  will,  if 
under  oath,  be  evidence  for  defendant  when  the 
cause  is  beard  on  bill  and  answer  alone,  but. 
whether  or  not  the  answer  be  evidence,  it  will 
always,  when  denjring  the  allegationa  of  the 
bill,  force  complainant  to  prove  those  allp- 
gations. 

2,  A  bill  averring  a  fraudulent  omission  In 
the  inventory  of  an  administrator  of  money  due 
decedent  from  a  defendant  alleged  a  loan  by 
decedent  to  said  defendant,  and  its  nonpayment 
to  her,  and  alleged  pigment  to  the  administra- 
tor since  her  death.  The  answers  admitted  the 
loan,  and  the  making  ot  a  note  evidencing  it. 
also  nonpayment  to  decedent,  but  denied  the 
indebtedness,  and  alleged  that  the  debt  was  not 
due  the  estate,  becanse  decedent  had  in  her  life- 
time given  it  to  her  atm,  and  requested  the  pay- 
or to  execute  another  note  for  same,  payable  to 
the  BOQ,  which  was  done;  the  old  note  bein? 
surrendered  to  payor,  Hdd,  that  the  averments 
in  the  answer  as  to  payment,  although  stated 
affirmatively,  were  not  new  matters  of  avoid- 
ance, but  were  responsive  to  the  allegations  of 
the  bill;  it  not  being  (or  a  general  account 

3,  Complainant  having  read  the  part  of  the 
ans«'er  admitting  the  creation  of  the  debt,  the 
other  allegations,  which  were  parts  of  the  sen- 
tences read,  denying  liabilitr  thereon,  by  af- 
firmatively setting  forth  the  facts  constituting 
payment,  were  thereby  brought  before  the  court 
as  evidence  for  defendant, 

4,  Where  the  facts  alleged  in  an  answer  con- 
stitute in  law  a  payment  of  the  debt  in  snit  it 
is  immaterial  that  defendant  characterised  the 
legal  consequencea  flowing  from  those  facts  an 
not  heinR  a  payment, 

6.  Where  the  payee  of  a  note  gave  the  debt 
to  her  son,  and  directed  the  payor  to  execute  a 
new  note  payable  to  him.  the  old  note  b^ng 
surrendered  to  the  payor,  the  gift  was  complete; 
and  the  novation  operated  as  a  payment  of 
the  original  note  to  her. 

Appeal  from  circuit  court  of  Baltimore 

city. 

Bin  by  Samana  Crockett  and  others  against 
Louis  H.  Fehsenfeld,  Harry  B.  Davis  (In- 
dividually and  as  administrator  pendente 
lite  of  Catharine  Davis,  deceased),  and 
others,  to  compel  the  administrator  to  In- 
clude an  alleged  debt  In  his  Inventory  as  an 
asset  and  to  compel  a  payment  of  the  dei>t 
to  him.  From  a  decree  In  favor  of  com- 
plainants, defendants  Fdumfeld  and  Davis 
appeal.  Reversed. 

Argued  before  McSHERRY,  O.  J.,  and  BItlS- 
COB,  BRYAN.  FAOB.  PBARCB,  BOYD,  and 
FOWLBR.  JJ. 

Oans  &  Haman  and  D.  Meredltii  Beese,  for 
appeUanta.  S.  &  Vldd  and  I.  F.  Gontrum. 
for  appellees. 

MCSHERRY.  O.  J.  Four  of  the  children  of 
Catharine  Davis,  deceased,  filed  a  blU  in  the 
circuit  coort  of  Baltimore  dty  against  Harry 
B.  Davis,  a  son,  EsteUa  Fehsenfeld  and  Ma- 
rion Davis.  dai^U^r§.^a|g^y^^«nfeW. 


Mi  FEHSENFELD 

■  soQ-ln-law,  of  the  decedent    Harry  B.  Da- 
vis was  made  defendant,  Individually  and  as 
administrator  pendente  Ute  of  his  mother's 
estate.   Laying  aside  all  the  matters  which 
bare  been  In  fact  eliminated  from  the  con- 
trorersy,   the   material   averments   of  the 
bin,  which  we  now  have  to  deal  with,  and 
which  were  the  only  ones  considered  and 
passed  on  by  the  court  below,  are  these :  Tbat 
(he  Inventories  returned  by  Harry  B.  Davis 
as  administrator  pendente  lite  of  Catbarlne 
Uavto  were  not  foil  and  perfect,  by  reason  of 
the  omission  therefrom  of  "a  large  sum  of 
money  doe  from  the  said  Louis  Fehsenfeld," 
and  tbat  "said  Harry  B.  Davis,  administra- 
tor as  aforesaid,  has  conspired  and  colluded 
with  said  other  defendants  for  the  purpose  of 
further  defrauding  your  complainants.  ♦  •  • 
And  they  further  charge  that  said  admlnlstraA 
tor  has  colluded  with  said  Louis  Fehsenfeld 
for  the  same  fraudulent  purpose.  In  not  re- 
turning said  debts  due  by  said  Fehsenfeld  to 
said  estate,  and  that  said  administrator  bos 
refused  to  return  •  •  •  said  debt  In  con- 
sequence of  said  fraud  and  eoUuslon."  Each 
of  the  defendants  was  requlired  to  answer  the 
blU  under  oath,  and  Harry  B.  Davis  was  fur- 
ther required  to  answer  under  oath  certain  In- 
terrogatories appended  to  the  bill.    The  In- 
terrogatories so  propounded  to  him  were  as 
follows,  in  BO  far  as  they  relate  to  the  present 
contention:  "(1>  Wliy  have  you  not  returned 
in  the  Inventory  to  the  orphans'  court  the 
debt  of  $3,500,  or  thereabouts,  due  from  Louis 
Fehsenfeld  to  Catharine  Davis  at  the  time  of 
her  death?    (2)  Were  there  no  other  debts 
doe  to  said  Catharine  Davis?  and.  If  there 
were,  name  them."    All  the  defendants  an- 
swered the  blU  under  oath,  and  each  one.  In 
replying  to  the  averments  and  charges  above 
set  forth,  emphatically  denied  "that  there  was 
a  large  sum  of  money  due  from  said  Louis 
Fehsenfeld  to  the  said  Catharine  Davis  at  the 
time  of  her  death,"  and  each  further  denied 
that  Fehsenfeld  "was  indebted  in  any  wise  to 
her  at  the  time  of  her  death."    In  response 
to  the  specified  interrogatories  propounded  to 
him,  Harry  B.  Davis  made  the  following  an- 
swers under  oath:    That  he  omitted  to  return 
in  the  inventory  a  debt  due  to  Catharine  Da- 
vis from  Louis  Fehsenfeld  "because  there 
was  no  snch  debt  due  from  Louis  Fehsenfeld 
to  Catharine  Davis  at  the  time  of  her  death," 
and  that  he  knew  "of  no  other  debts  due  to 
Catharine  Davis"  than  those  returned  by 
him.    Sabsequently  the  bill  of  complaint  was 
amended  by  the  addition  of  the  following 
paragraph:    "That   in  August,   1890,  said 
Catharine  Davis  loaned  to  said  Louis  H.  Fehs- 
enfeld $4,500,  no  part  of  which  has  ever  been 
repaid  to  ber,  and  said  Harry  B.  Davis  has 
never  returned  any  part  thereof  In  the  estate 
of  Catharine  Davis,  deceased,  of  which  he  has 
heoD  and  Is  administrator  p.  1.,  although  your 
orators  are  advised  that  said  Fehsenfeld 
claims  to  hare  repaid  all  of  said  sum,  with 
Interest,  to  said  Harry  B.  Davis  since  the 
death  of  said  Catharine  Davis."   Two  speci- 
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fled  Interrogatories  were  appended,  to  be  an- 
swered by  Fehsenfeld  under  oath.  They  are 
In  these  words:  "How  much  money  did  you 
borrow  from  Mrs.  Catharine  Davis  between 
April  24,  1800,  and  February  9,  1802?  Upon 
what  dates  and  In  what  separate  amounts 
were  such  loans  obtained?  (2)  How  much  of 
said  money  have  you  repaid?  Upon  what 
date,  and  in  what  amount,  and  to  whom  was 
each  of  such  payments  made?"  Each  of  the 
defendants  answered  the  additional  or  amend- 
ed paragraph  of  the  bill  as  follows:  "That 
he  admits  that  in  August,  1890,  said  Catha- 
rine Davis  loaned  to  him  $4,500,  as  alleged  in 
said  additional  paragraph,  and  states  that  at 
the  time  of  said  loan  he  gave  to  said  Catha- 
rine Davis  a  note  for  said  money,  payable  to 
her  order  12  months  after  date;  and  he  ad- 
mits that  no  part  of  said  $4,500  was  ever 
repaid  to  said  Catharine  Davis,  and  that  said 
Harry  B.  Davis,  as  administrator  pendente 
lite,  never  returned  any  part  thereof  In  the 
estate  of  Catharine  Davis.  But  be  denies 
that  said  $4,500  should  be  or  should  have 
been  returned  as  part  of  the  estate  of  said 
Catharine  Davis,  to  the  orphans'  court  of  Bal- 
timore city,  because  said  Catharine  Davis  In 
her  lifetime  gave  said  $4,600  to  Harry  B.  Da- 
vis as  a  gift,  at  about  the  time  when  said 
note  above  referred  to  t>eeame  due  and  pay- 
able, and  at  the  same  time  requested  him 
(said  Louis  H.  Fehsenfeld)  to  execute  another 
note  for  the  same,  payable  to  the  order  of 
H.  Bryant  Davis  (being  said  Harry  B.  Davis), 
which  he  accordingly  did,  and  that,  therefore, 
said  sum  of  money  was  not  a  part  of  the  es- 
tate of  said  Catbarlne  Davis  at  the  time  of 
her  death.  He  admits  and  alleges  that  he 
has  repaid  said  loan  to  said  H.  Bryant  Davis, 
personally  and  individually,  as  the  owner  of 
the  same,  with  Interest,  since  the  death  of  said 
Catbarlne  Davis;  but  he  denies  that  said 
loan  of  $4,500,  or  any  part  thereof,  was  ever 
paid  to  said  H.  Bryant  Davis  as  administra- 
tor pendente  lite  of  Catharine  Davie,  de- 
ceased." Louis  Fehsenfeld  thus  replied  to 
the  specified  Interrogatories;  "I  borrowed 
the  sum  of  $500  and  $4,500  from  her  about 
August  15,  1890."  "I  gave  said  Catharine 
Davis  a  note  for  the  said  $4,500,  payable  to 
her  order  twelve  months  after  date,  with  in- 
terest at  five  per  cent;  and  at  about  the  ma- 
turity of  this  note  she  gave  this  claim  to  her 
son  H.  Bryant  Davis  (being  Harry  B.  Davis), 
and  she,  desiring  said  loan  to  be  continued,  re- 
quested me  to  give  a  new  note,  and  to  make 
It  payable  to  the  order  of  H.  Bryant  Davis, 
which  I  did.  Said  last  note  being  payable 
one  year  after  date  from  August  15,  1801,  I 
paid  the  principal  of  this  note  In  eleven  pay- 
ments." He  then  sets  them  fortli  and  con- 
tinues: "All  of  the  above  payments  were 
made  to  H.  Bryant  Davis,  the  owner  of  said 
note.  Tbe  note  of  $500  I  paid  to  Catharine 
Davis  December  15,  1890."  A  general  repli- 
cation was  put  in,  and  considerable  testimony 
was  taken  by  both  sides;  but  not  a  particle 
of  evidence  was  adduced  by  the.plalntUf s  ito 
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support  Hie  arerments  of  Mhe  bill  or  tbe 
amended  bill  as  to  the  alleged  Indebtedness 
claimed  to  be  due  hj  Louis  Fehaenfcld  to 
Catliarlue  Davis,  or  as  to  the  averment  that 
said  debt  was  still  an  asset  of  the  decedent's 
estate  Thus,  the  vital  branches  of  tbe  con- 
tiDTeny  stand,  so  far  as  the  plaintiffs  are 
concerned,  sol^y  upon  the  bill,  the  amended 
bill,  the  original  answers,  the  answers  to  the 
additional  paragraph,  and  the  responses  to 
the  Bpeclfled  Interrogatories.  The  learned 
Judge  of  the  drcult  court  decreed  that  Louis 
F^genfeld  pay  to  Harry  B.  Davis,  adminis- 
trator, the  sum  of  $4,600,  with  interest,  and 
that  Harry  B.  Davis  account  for  that  sum  to 
the  orphans'  court  From  this  decree  Fehseu- 
feld  and  Davis  have  appealed.  The  question 
thus  presented,  and  tbe  one  decided  by  tbe 
lower  cour^  will  be  considered  on  the  face  of 
the  pleadings,  without  reference  to  tbe  evi- 
dence contained  in  the  record,  unless  the  con- 
dosioQ  reached  from  a  discussion  of  the 
pleadings  shall  make  it  oecessai^  to  refer  to 
the  testimony. 

The  bill  Is  not  one  seeking  a  general  ac- 
counting from  an  executor,  a  trustee,  or 
other  fiduciary;  but  Its  gravamen  Is  tbat  a 
.-specially  designated  debt  Is  dne  by  a  partlco- 
iar  inctlridual  to  a  decedent's  estate,  and  that 
the  administrator  pendente  lite,  fraudulently 
confederating  with  the  other  defendants  to 
injure  the  plaintiffs,  who  are  alleged  dis- 
tributees of  the  decedMit,  purposely  omitted 
to  Include  that  debt  m  the  Inventory  of  as- 
sets. This  Js  what  tbe  bill,  as  originally 
framed,  specIflcaUy  charges,  and  these  char- 
ges all  the  defendants  wwe  required  to  an- 
swer under  oath.  In  addltkm  to  this,  the 
■administrator  was  required  to  answer  under 
oath  why  he  had  not  returned  In  tbe  Inven- 
tory this  debt  thus  asserted  to  be  due  by 
FdiBcnfeld  to  tbe  estate  of  Catharine  Davis. 
~As  we  have  seen,  all  the  answers  to  the  orig- 
inal bill  emphatically  deny  that  Febsenfeld 
-was  Indebted  to  Catharine  Davis,  and  the 
nsponse  of  the  administrator  to  the  sped- 
Oed  interrogatories  states  that  he  made  no 
return  of  the  alleged  debt  because  no  sndi 
Debt  was  due  to  'Mrs.  Davis  at  the  time  of 
iwr  decease.  No  proof  having  been  (tfered 
by  the  plalntUfs  to  sustain  these  avermrats 
at  the  bOl,  or  to  overthrow  these  dentals  of 
tbe  answers,  or  to  controvert  the  responses 
to  the  Interrogatories,  what  effect  Aould 
have  beoi  given  qpon  toe  final  hearing  to  the 
answers  of  Uie  defehdants,  and  to  the  replies 
to  the  Interrogatories?  We  li^  aside  for  the 
momoit  the  amuidment  to  the  blU,  and  the 
answers  thereto,  and,  for  the  sake  of  clear- 
ness, we  will  treat  the  question  as  though  no 
amendment  had  been  made. 

There  would  be  no  difficulty  about  tills 
question,  were  It  not  for  tbe  provisions  of  re- 
cent legislation,  which  In  this  Instance,  as 
In  many  others,  In  an  attempt  to  simplify 
Judicial  proceedings  have  Introduced  uncer- 
tointy  and  confusion  where  no  pretext  for 
either  existed  before.  As  the  doctrine  of  the 


courts  of  equity  stood  from  sn  early  period, 
and  until  within  tbe  past  half  century,  the 
responsive  avermeuts  of  an  answer  under 
oath  were  taken  as  true,  unless  discredited 
by  the  testimony  of  two  wltneraes,  or  by 
that  of  one  witness  confirmed  by  corroborat- 
ing circumstances.  Miller,  Eq.  Mortg.  |  lOO, 
and  cases  In  note  1.  The  reason  of  the  rule 
was  stated  to  be  that  tbe  plaintiff,  by  calling 
on  the  defendant  to  answer  under  oath  the 
allegations  of  the  blU,  made  the  answer  evi- 
dence, and,  as  one  wltoeas  would  only  be 
equivalent  to  the  answer,  the  plaintiff.  In 
order  to  prevail,  must  have  prepooderatlog 
proof  (Fenahigt<Hi  v.  Glttlngs,  2  Ofll  &  J. 
206);  or,  as  differently  put,  that  the  plaintiff, 
by  calling  on  the  defendant  to  answer  nmler 
oatb,  has,  In  edXect.  that  far  made  the  de* 
fmdant  a  witness,  and  cannot  be  heard  to 
say  that  no  dependence  oa^t  to  be  placed 
on  tiie  answer  he  has  given  (Bdlow«  v. 
Stone,  18  N.  H.  470).  This  rule,  simple  In  It- 
self, and  easily  applied,  was  first  Invaded 
and  qualified  by  the  act  of  iSSO,  c.  1S3.  and 
ultimately  It  was  materially  altered  by  sec- 
tion lilS  of  article  le  of  tbe  Code  of  1800. 
By  the  section  just  referred  to  It  was  pro- 
vided:  '^t  shall  not  be  necessary  for  any 
defendant  to  make  oath  to  his  answer  unless 
required  by  the  cmuplalnant,  nor  dull  any  i 
answer,  whether  sworn  to  or  no^  be  evl< 
dence  against  tbe  complainant  at  the  hearing  | 
of  the  cause,  unless  the  complainant  shall 
read  such  answer  as  evidence  against  the 
defendant  making  toe  same.  *  *  *"  The 
constitution  of  1867  empowered  the  Judges 
<rf  the  court  of  appeals  to  adopt  equity  rules 
which  should  have  tbe  force  of  law.  Under 
the  authority  thus  given,  rule  27  was  ad<H^ted 
In  1883.  It  reads  as  follows:  "If  the  plain- 
tiff In  his  bill  shsll  not  require  an  answer 
under  oath,  or  shall  only  require  an  aiuwer 
undw  oath  with  regard  to  certain  specified 
interrogatortes,  the  answer  of  the  defendant, 
though  under  oath,  except  such  part  there- 
of as  shall  be  directiy  responsive  to  Such  in- 
terrogatories, shall  not  be  evidence  In  his 
favor,  unless  the  cause  be  set  down  tar  hear-  I 
lug  on  bill  and  answer  imly.  *   *  *'*  By 
the  Code  of  1888,  section  lOa  of  article  IG  of 
the  Code  of  1800  end  rule  27  were  both  re-  I 
enacted,  side  by  side,— the  one  as  eectlon  148 
and  the  other  as  section  147,  of  article  IG; 
and  the  question  now  Is  how  -these  two  sec- 
tions, having  these  dUfermt  origins,  are  to  : 
be  construed  so  as  to  be  bi  bamKmy.   Rule  < 
27,  or  section  147,  evldenay  contemplates 
two  cuidltlons:  First,  if  tbe  plaintiff  sbaU 
not  require  an  answer  under  oath,  the  an- 
swer, though  under  oath,  shall  not  be  evi- 
dence  for  the  defendant,  unless  the  case  be 
submitted  on  bUl  and  answer  only;  and,  sec- 
ondly, though  an  answer  under  oath  be  not 
required,  ye^  if  specified  toterrogatorles 
shall  be  filed,  which  are  required  to  be  re- 
[died  to  under  oath,  the  replies  to  these  In- 
terrogatories shall  be  evidence  fw  tbe  de- 
fendant If  they  are  directly  req^onsive.  By 
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■eetkm  146  tiie  Pendant  need  not  make 
Mth  to  hlft  answer,  nnleas  reqoifed  by  the 
pIslntUf,  and  tlina  ancient  rule  ot  cban- 
cer7  practice  wm  abrogated;  bnt,  eren  when 
the  answer  la  awom  to.  It  aball  not  be  evi- 
dence agalnat  the  plaintiff,  unless  read  by 
htm  at  the  hearbv-  By  section  147,  though 
the  plalntlfl  does  not  require  an  answer  un- 
der oath,  yet  the  answer,  If  under  oath,  will 
not  be  erldence  fw  tbe  defendant,  unless  the 
ease  be  set  down  on  bill  and  answer  only. 
If,  then,  aeetlMi  146  be  read  as  applying  only 
when  an  answer  under  oath  Is  required;  and 
section  147  as  applying  only  when  an  answer 
under  oath  Is  not  required,  sometUng  like 
harmony  In  their  prorlalons  will  be  obtained. 
The  result  of  such  a  reading  would  be  this: 
Wbereaa  fotinerly  the  answer,  when  respon- 
alTe,  WHS  always  evidence,  because  always 
under  oath,  now,  under  section  146,  when  re- 
quired by  the  bill  to  be  nnder  oath  It  will 
only  be  erldence  against  the  plaintiff  If  read 
by  him  at  the  bearing,  while  under  section 
147,  though  mat  required  to  be  under  oath. 
It  vm.  it  under  oath,  be  eridence  for  the 
defendant  when  the  case  fs  heard  on  bill  and 
answer  alone.  But,  whether  the  answer  be 
treatod  as  eridenee  or  not.  It  will  always, 
when  denying  the  allegatloiu  of  the  bill, 
force  thB  jriaintUf  to  prove  those  all^atlons. 
Though,  in  the  view  we  have  taken  of  the 
meanlnir  of  sections  146  and  147,  the  an- 
swers to  the  original  bfll  cannot  be  treated 
as  eTid«ice  against  ttte  plaintiffs  or  for  the 
defendants,  because  they  were  not  read  by 
the  plaintiffs  at  the  hearing,  and  because  the 
case  was  not  submitted  on  bill  and  answer, 
they  were  sufficient  to  cast  upon  the  plain- 
tiffs the  burden  of  pro<rf;  and,  as  Ibe  plain- 
tiffs adduced  no  proof  whaterer  to  support 
tbe  allegations  of  the  bin  as  originally  filed, 
they  were  obrlouidy  not  entitled  to  Qie  relief 
sought  under  that  bllL 

But  section  147  expressly  provides  that,  If 
tbe  i^lntlff  Shan  require  an  answer  under 
oath  with  t^rd  to  specified  Interrogatories, 
the  replies  directly  responsive  to  the  Inter- 
n^tories  shall  be  evidence  In  tbe  defend- 
ant's favor.  That  the  section  means  this 
cannot  admit  of  doubt  The  reply  made 
Daris  to  the  first  Interrogatory  propounded 
to  him  is  directly  and  distinctly  responsivsi 
When  a^ed  why  he  did  not  return  In  the 
tUTentary  tbe  alibied  debt  due  by  Fehsen- 
f eld  to  Mrs.  Davis,  be  answeved  that  he  made 
DO  such  return  because  no  such  debt  was  due 
to  her  at  the  time  of  her  death.  This  answer 
was  evidence  for  the  defSndants,  and.  there 
bring  nettling  in  the  record  to  contradict  It, 
the  bin  ooght  to  have  been  dismissed,  had 
the  case  tten  gone  to  a  hearing.'  But  the 
Berenth  paragraph  was  added  to  the  bin  by 
an  amendment  which  has  already  been  tran- 
scribed. Tbe  defendants  answered  as  has 
been  stated,  and  Fehsenfeld  replied  to  tbe 
■pedfled  interrogatories  propounded  to  him. 
ITtac  answers  to  this  addftUmal  paragr^b, 
and  nothing  but  these  answers,  are  relied  on 


by  the  plaintiffs  to  support  tiie  averments  of 
the  amended  bill,  "nieee  answers  were  read 
against  the  defendants  at  the  hearing,  and, 
under  the  Inteipretatlon  we  have  placed  on 
section  146,  their  avermrats  become  evidence 
against  the  plaintiffs.  If  those  averments  are 
responsive  to  the  bill.  Just  here  tbe  chief 
contention  arises.  On  the  part  of  the  plain- 
tiffs It  la  Insisted  timt  such  parts  of  the  an- 
swers of  the  defendants  as  admit  that  a  debt 
once  had  been  due  by  Febsenfeld  to  Mrs.- 
Daris  are  evidence  agalnat  tiie  defendants,. 
but  that  all  the  rest  of  the  answers  on  the- 
same  subject,  and  the  replies  to  the  ^>edfle(l! 
Interrogatories  propounded  to  Febsenfeld,  pre- 
sent purely  matter  of  avoidance,  not  respon- 
sive to  tbe  averments  of  tbe  blU,  and  Ibere- 
fore  not  evidence  against  the  plaintiffs  or  for 
the  deffendants.  There  can  be  no  doubt  tbat 
matters  of  defense  set  up  strictly  by  way  of 
avoidance  of  a  liability  onee  admitted  must 
be  estaUislied  by  inoof  before  tiiey  can  avail 
to  defeat  tbe  relief  sought  by  the  bQL  As  to 
what  is  and  what  is  not  matter  of  avoid- 
ance, as  omtndlstlngniahed  from  matter  dl- 
rectiy  responsive  to  the  averments  of  the  bill, 
depends  in  a  great  measure  upon  the  struc- 
ture  and  the  objects  of  tbe  bin  Itself,  and 
also  largely  upon  the  cbai^  wlUch  the  de- 
fendants are  required  by  tite  bill  to  answer. 
A  flat  admission  of  liability  by  a  defendant 
cannot  be  neutralised  by  new  facts  set  up 
by  htan  by  vray  of  discharge  of  that  liabil- 
ity. But  when  the  converse  of  the  facts 
which  evidence  the  discharge  are  averred 
against  the  defendant  In  the  bill,  or  the  de- 
fendant Is  speclfleany  interrogated  In  regard 
to  such  facts,  and  tiie  blU  Is  not  one  for  a 
general  account,  the  matters  of  dlsdiarge  as- 
serted In  denial  of  the  contrary  avermente;  or 
In  reply  to  the  Qwclal  toterrogatorles,  are  not 
new  matters  of  defense  by  way  of  avoid- 
ance. Matter  at  affirmance  in  an  answer  Is 
not  necessarily  new  matter.  "There  is  no 
sound  distinction  to  this  respect  between  mat- 
ter of  denial  and  matter  of  affirmance,  if  the 
latter  be  In  relation  to  a  particular  upon 
whl^  the  bnl  requires  tbe  defendant  to  make 
an  answer.  TAe  true  distinction  hi  between 
aUegaUons  upon  those  subjects  upon  whicb 
tbe  bni  requires  some  answer,  and  allegations 
of  new  matter  not  stated  or  Inquired  of  In 
tiie  bill,  but  introduced  by  the  defendant  In 
his  defense."  18  N.  H.,  supra.  As  an  iUus- 
tration  of  the  proposition  that  the  afiBrmation 
of  ^culpatory  facts  may  not  be  a  mere  aver- 
ment of  matter  in  avoidance,  ve  refer  to 
the  case  of  Gardiner  v.  Haidey,  12  Olll  A  3. 
866.  The  executor  and  the  executrix  of  a 
decedent  were  sued  at  law  upon  a  dalm  duly 
passed  by  the  orphans*  court.  One  was  re- 
turned eepi.  and  confessed  judgment.  The 
other  was  returned  non  est,  but  vras  subse- 
quentiyuTested,and  then  also  confSssed  judg- 
ment. In  totid  Ignorance  ot  any  defense  to  the 
action.  Subsequently,  and  after  it  was  too 
late  to  move  for  a  new  trial,  tbe  e»cutrlx 
discovered  a  receipt  for  the  money  claimed  of 
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her;  the  receipt  haTing  been  giren  nine  years 
before  the  itilt  at  law  was  Instltated.  Upon 
a  bill  filed  to  obtain  relief,  the  fact  of  the  re- 
ceipt being  admitted  by  the  answer,  and 
there  being  no  proof  adduced  to  avoid  It,  the 
Jadgment  was  stricken  out.  The  defendant 
in  the  equity  case,  after  admitting  the  valid- 
ity of  the  receipt,  set  forth  certain  facts  In 
explanation  and  avoidance  of  the  receipt,  up- 
on which  receipt  the  plaintiff  relied  to  show 
payment  Of  the  claim  upon  which  the  judg- 
ment was  founded.  The  question  turned  en- 
tirely upon  the  inquiry  whether  these  state- 
ments were  responsive  to  the  allegations  or 
interrogatories  in  the  bill.  The  bill  asserted 
that  the  receipt  had  been  given  for  the  same 
cause  of  action  on  which  the  Judgment  had 
been  rendered.  The  Interrogatory  propound- 
ed to  the  defendant  inquired  whether  be  ex- 
ecuted the  receipt,  and  whether  said  receipt 
did  not  Include  the  balance  doe  of  $419.G0,  for 
which  he  obtained  the  judgment  against  the 
executors.  "To  both  of  these  Inquiries,"  said 
the  court  "he  answers  distinctly  and  fully  In 
the  affirmative,  and  then,  as  matter  in  defense, 
and  In  avoidance  of  the  receipt,  proceeded  to 
state  a  variety  of  facts,  none  of  which  were 
charged  In  the  bill,  and  in  relation  whereto  he 
had  not  been  Interrogated. .  Had  the  interrog- 
atory called  on  blm  to  state  whether  be  had 
not  been  paid  the  $419.GGfor  which  the  receipt 
bad  been  given,  the  door  would  have  been 
opened  to  the  disclosures  he  made,  and  they 
might  well  be  regarded  as  Impairing  the 
weight  attached  to  the  receipt.  But  not  be- 
ing responsive  to  the  bill,  nor  sustained  by 
the  proof  at  the  final  bearing  of  the  cause, 
they  are  entitled  to  no  consideration."  It  la 
obvious,  therefore,  that  the  mere  circumstance 
that  the  averments  of  the  answer  are  af- 
firmative and  not  strictly  negative  In  char- 
acter, cannot  alone  be  relied  on  as  furnish- 
ing a  test  as  to  whether  those  averments  are 
averments  of  new  matter  In  defense  by  way 
of  avoidance,  or  strictly  responsive  averments, 
falling  literally  within  the  purview  of  the 
statute  making  them  evidence  against  the 
plaintiffs  when  read  by  him  at  the  bearing. 
Manifestly,  In  dealing  with  such  a  question 
a  court  of  equity  is  governed  by  the  substance 
and  the  relevancy  of  the  averments  of  the  an- 
swer, rather  than  by  the  mere  form  In  which 
they  are  clothed.  If  resi>onsive  to  the  bill,  and 
directly  In  reply  to  It,  the  nalied  fact  that  they 
are  presented  in  the  form  of  affirmative  as- 
sertion, rather  than  as  mere  negative  contra- 
dictions, can  make,  on  principle,  no  possible 
difference.  A  failure  to  observe  this  fact  Is 
calculated  to  produce  confusion,  when,  in  a 
given  case.  It  becomes  necessary  to  apply  the 
conceded  doctrine  that  new  matter  relied  on 
by  way  of  avoidance,  to  be  effective,  must  be 
proved  by  competent  evidence. 

We  must  turn  to  the  amended  or  seventh 
paragraph  of  the  bill  to  ascertain  what  the 
precise  matter  which  It  sought  to  put  In  Is- 
sue la.   We  have  already  quoted  the  para- 


graph. Stripped  of  unnecessary  wbiage,  it 
charges  two  things:  First,  that  Catharine 
Davis  lent  Fehsenfeld,  in  1890,  ^,500;  sec- 
ondly, that  no  part  of  this  sum  was  ever  re- 
paid to  the  lender,  and  that  DaTla,  the  admin- 
istrator, has  not  returned  any  part  thereof  In 
the  estate  of  the  decedent  The  defendants 
were  required  to  answer  these  charges,  and  to 
answer  them  under  oath.  They  admit  the 
loan,  and,  while  they  say  no  part  thereof  was 
repaid  to  Catharine  Davis,  they  set  forth  hi 
the  same  connection  facts  showhig  a  payment 
In  law;  and  the  question  is  whether  these 
facts  showing  a  payment  are  matters  of  de- 
fense by  way  of  avoidance,  because  of  the 
concurrent  admission  that  no  payment  had 
been  made,  or  whether  tbey  are.  In  view  of 
the  averments  of  the  bill,  responsive  to  those 
averments.  Whether  a  given  state  of  facts 
constitutes  a  payment  Is  a  conclusion  of  law. 
The  assertion,  in  the  face  of  those  facts,  that 
no  payment  was  made,  when  In  law  the  facts 
constitute  a  payment,  is  the  assertion  of  an 
erroneous  conclusion  of  law,  and  not  the  ad- 
mission of  a  fact  If  the  facts  show  a  pay- 
ment then  the  facts,  though  affirmatively  al- 
leged in  the  answer,  are  a  reply  to  and  a 
denial  of  the  obligation  in  the  bill  that  no 
part  of  the  loan  had  ever  been  r^ald.  You 
say  in  the  bill,  "This  loan  has  never  been  re- 
paid." The  defendant  In  answer  set  forth 
certain  facts,  that  In  law  evidence  a  payment 
That  is  as  fully  and  effectually  denying  that 
there  was  no  repayment  as  If  the  defendant 
had  simply  negatived  the  charge  of  the  bill; 
and  this,  too,  even  though  he  has  erroneously 
characterized  the  legal  consequence  flowing 
from  thMe  facts  as  not  a  payment  The 
obvious  meaning  of  the  answer  is,  not  that 
the  loan  was  never  repaid,  bnt  that  Fehsen- 
feld did  not  pay  the  money  to  Catharine  Da- 
vis In  her  lifetime.  This  Is  true,  but  it  is  en- 
tirely consistent  with  the  poncluslou  that  the 
debt  was  legally  paid  to  her  in  the  way  set 
forth  in  the  answer.  Inasmuch  as  this  para- 
^ph  of  the  bill  puts  in  Issue  the  question 
of  payment— denies  that  the  debt  had  in 
reality  been  repaid,— the  statements  In  the  an- 
swers settting  forth  facts  which  In  law  show 
that  a  payment  had  been  made  are  obviously 
not  new  matters  of  avoidance,  so  far  as  this 
particular  paragraph  of  the  bill  is  concerned, 
however  they  might  have  been  treated  had 
the  structure  of  the  paragraph  been  different 
These  averments  of  the  answers  are  strictly 
responsive  to  the  allegations  of  the  bill,  and 
the  bare  fact  that  they  are  In  form  affirma- 
tive and  not  negative  does  not  in  view  of  the 
terms  of  the  paragraph  which  they  are  de- 
signed to  answer,  make  them  new  matters 
stated  by  Vay  of  avoidance  of  a  conceded  in- 
debtedness. The  indebtedness  to  the  estate 
of  Catharine  Davis  is  unequivocally  denied  in 
the  answers  to  the  original  bUl.  These  an- 
swers are  still  In  the  case.  The  answers  to 
the  amended  paragraph  do  not  supersede 
them,  but  on  the  contrary,  affirmatively 


Digitized  by 


Google 


Md.> 


FEHSENFBLD  t.  OBOCKBTT. 


71 


sibow,  not  only  that  there  Is  no  Indebtednesfl 
to  the  estate,  but  th^  point  out  why  ttum 
is  none. 

We  hare  said  toe  answws  to  the  seventh 
panc^Vh  show  a  payment.  In  law,  of  the 
$^000  Indebtedness.  Mndi  of  the  urgument 
of  the  counsel  for  the  appellees  was  devoted 
to  the  propoBltlon  that  the  facts  relied  on 
showed,  not  a  payment,  bvt  a  mere  parol . 
gift  of  the  debt,  nnaccompanfed  by  a  deliver 
of  the  evidence  of  It,  and»  therefore,  that  the 
alleged  gift  was  ineffectuaL  Bat  It  must  be 
borne  In  mind  tliat  the  defendants  were  not 
seeking  to  set  up  a  gift  of  t^e  debt  to  Harry 
B.  Davis  as  an  Independent  matter  of  de- 
fense. They  were  replying  to  the  allegations 
that  the  debt  had  not  been  paid,  and  that  It 
.  was  still  doe  to  the  estate  of  Catharine  Davis. 
The  method  of  payment  Is  a  part  of  the  fact 
of  payment  The  payment  was  by  means  of 
a.  novatlcm.  It  was  perfectly  competent  to 
Mrs.  Davlfl  to  give  the  debt  to  her  son,  and 
when,  pnrsnant  to  her  direction,  a  new  note 
was  made  out,  payable  to  the  son,  and  tiie 
old  note  was  surrendered  to  the  makw,  the 
gift  to  the  acoL  was  complete,  and  the  nova- 
tion which  operated  as  a  payment  of  the  orig- 
inal note  was  consummated*  The  novation 
being  complete,  the  debt  of  Fehsenfeld  to 
Catharine  Davis  was  eztingnlshed.  The 
parts  of  the  answers  setting  forth  this  meth- 
od of  payment  were  constituent  and  in  separa- 
ble porUona  of  the  sentences  wbl^  the  appel- 
lees claimed  alone  to  read;  and  the  reading 
of  a  part  brought  b^re  the  court,  as  evi- 
dence for  the  defendants,  all  the  Interwoven 
and  dependent  sentences  pertaining  to  the 
subject-matter  Inquired  of  by  the  bill,— the 
issue  of  repayment 

The  line  of  cases  dted  by  the  appellees,  and 
begbmfng  with  Ringgold  v.  Ringgold.  1  Har. 
4b  G.  11,  are  In  perfect  accord  with  the  views 
we  bare  Just  expressed.  These  eases  arose 
on  general  bills  to  account  In  Rlnggold'a 
Case  the  trustees,  against  whom  the  bUI  was 
filed  for  an  aocoont,  set  finrth  In  their  an* 
awers  a  statement  of  the  trust  estate  which 
had  been  received  by  them,  and  a  schedule  of 
expenditures  made  by  them;  and  many  of 
thvae  latter  were  not  evid»iced  by  vouchers. 
Under  this  bill  and  these  answos,  the  ques- 
tion was  whether  the  statement  of  disburse- 
ments was  evidence  fOr  the  trustees;  and  the 
court  held  that  It  was  not,  because  "the  doc- 
trine may  then  be  considered  as  settled  that 
on  a  general  bill  to  account,  the  answer  Is  no 
evidence  of  disbursements."  And  it  Is  no 
evidoiw  of  dlsbnrsements,  because,  as  held  in 
ifcNeal  V.  Glenn,  4  Md.  97,  "such  a  bill  is  no 
more  than  a  demand  upon  the  defendant  to 
»ha\f  his  receipt  and  the  legal  proof  of  his 
t^iMidltuFes."  Such  being  the  office  of  a  bill 
vf  that  character,  properly  there  are  no  aver- 
ments In  It  to  which  an  answer  setting  forth 
disbursements  is  or  can  be  a  responsive  re- 
ply; or,  as  conciaely  and  aptly  put  In  the 
brief  of  the  appellantk'  counsel:   "The  bllt 


does  not  q»edflcally  deny  Bie  dlAursemmts, 
or  charge  them  to  be  taiudulen^  but  idmirty 
calls  for  an  account  wlUcb,  In  legal  effect, 
Is  a  demand  tax  a  Mbedule  with  vouchers, 
and  nothing  more.  Such  a  bill  Is  not  con- 
strued as  calling  upon  the  defendant  as  a 
witness  for  the  complainant  to  prove  dls- 
burBBmema."  But  In  the  case  at  bar  a  par- 
ticular designated  asset  waa  made  an  tesne 
by  the  bill;  that  Is,  the  bill  raised  the  Issue 
as  to  whether  the  V4,fiQ0  debt  waa  an  asset 
of  Catharine  Davis  at  the  time  of  her  de- 
cease. The  bill  stated  that  this  debt  was  an 
asset  and  alleged  that  It  had  not  been  re- 
turned In  the  tnvoitory  because  of  the  fraud- 
ulent conduct  ot  the  administrator  pendente 
lltew  It  did  more;  It  spedflcally  required  the 
defokdants  to  answer  these  allegations  under 
oath.  And  thai  upon  the  hearing  a  part  of 
these  answers  was  read  by  the  plaintiffs. 
Why  would  not  the  reidles  neg^vlng  the 
statements  of  the  bUt  be  respitaslve?  It  Is 
true,  the  bill  says  nothing  about  a  ^ft  of  the 
debt  to  Harry  P.  Davis;  but  the  gift  Is  not 
relied  on  as  a  distinct  substantial  matter  of 
avoidance.  It  is  a  mere  circumstance  hi  the 
chain  of  facte  which  go  to  ahow  that  this  par- 
ticular debt  was  not  as  by  the  Ull  it  was 
alleged  to  an  asset  of  the  decedent's  es- 
tate. 

A  case  very  much  In  pohit  and  aptly  Illus- 
trating the  distinction  between  a  gotmal  bill 
to  account,  and  such  a  Ull  as  the  one  now 
before  us.  Is  Morrison's  Eiz'rs  v.  Orubb,  28 
Orat  842.  The  bill  was  filed  by  the  execu- 
tors of  Morrison,  and  alleged  that  the  testator 
owned  certain  bonds,  which  had  been  In  his 
possession  shortly  before  his  death;  that  aft- 
er his  death  these  bonds  were  found  In  the 
possession  of  Orubb,  ttie  defendant;  and  tiio 
bill  avmed  that  the  bonda  were  the  prop- 
erty of  Morrison  at  the  time  of  his  death,  and 
that  they  belonged  to  his  estete.  The  an- 
swer denied  that  the  bonds  belonged  to  Mor- 
rison when  he  died,  bnt  admitted  that  he  had 
owned  them  at  one  time,  and  It  averred  that 
he  had  deUv««d  them  as  a  gift  to  the  defoid- 
ant  a  few  days  prior  to  his  (Morrison's)  death. 
The  court  said:  *^e  allegatiou  in  the  bill 
that  the  bonds  In  question  were  the  pcopertj 
of  the  decedent  at  the  time  of  his  death  is 
not  on^  an  averment  of  the  inference  of  law, 
but  It  includes  all  the  facts  necessary  to  such 
an  Inferrace.  It  Is  in  fact  an  averment  that 
the  decedent  did  no  act  in  his  life-time  by 
which  his  right  of  property  was  extinguished, 
or  transferred  to  the  defendant  by  gift  or 
otherwise.  And  this  allegation  Is  positively 
denied  by  the  answer.  And  while  It  admlta 
tiiat  the  decedent  was  the  owner  of  the  bonds, 
and  bad  possesion  of  them  until  a  few  days 
before  hts  death,  It  says,  uno  flatu,  that  he 
transfezred  and  ddivered  them  to  him  short* 
ly  before  his  death,  as  a  gift  We  thmic  the 
whole  slioald  be  taken  together  as  the  an- 
swer of  the  defendant  responsive  to  the  aDe- 
gations  of  the  bilL  •  •  •  The  admission 
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that  tbey  were  the  property  of  tbe  docedent 
aereral  days  before  hie  death  cannot  be  taken 
as  an  admission  of  the  allegation  of  the  Mil 
that  they  were  tbe  property  ot  the  decedent 
at  his  death,  because  it  !■  aocMnpanled  by  tbe 
declaration  of  the  defendant  that  they  were 
afterwards,  Id  the  lifetime  of  the  decedent, 
delivered  t«  him  aa  a  gift." 

We  hold,  then,  that  all  that  was  said  by  the 
defendants  In  their  answers  In  reply  to  the 
averments  respecting  this  debt  being  an  asset 
of  tbe  estate  of  Catharine  Davis  was  respons- 
ive to  those  averments,  and  that,  part  of  the 
answers  harlng  been  read  by  the  plalntUfa 
against  the  defendants  at  the  hearing,  the 
whole  was  admissible.  No  effort  having  been 
made  to  overcome  these  answers  by  proof, 
the  bill  onght  to  have  been  dismissed. 

Tfae>re  is  one  other  obserrtttloD  yet  to  be 
made.  The  reey)onse  of  Pebsenfetd  to  the 
spedfled  Interrogatories  propounded  to  him 
was  undoubtedly  evidence  for  tbe  defendants, 
under  section  147  of  artlde  111  of  the  Code. 
With  this  response  unchsUenged  by  any  coun- 
tervailing evidence,  ^e  decree  appealed  from 
ought  not  to  have  been  passed. 

TUs  view  of  the  case  dispenses  with  the 
necessity  of  examlQlng  the  evidence  adduced, 
and  entirely  relieves  us  from  considering  its 
admissibility.  For  the  reasons  we  have  giv- 
en, the  decree  will  be  reversed,  and  tiie  bfU 
will  be  dlamlssed.  Decree  reversed,  and  bill 
dlsmtesed,  with  costs  above  and  below. 


WOODWARD  V.  HOLMES. 
HOLMICS  V.  WOODWABD. 
(Snpreme  Court  of  New  Hampshire.  €!oos. 
July  28,  1893.) 
CosTRiCT— Cos*trdctio;t— Pat  m  sht. 
1.  M.  bought  timber  laDd  under  an  agreement 
that  H.  stiouM  manufacture  the  tiniber,  aod 
that  M.  should  furnieh  the  monev  therefor,  re- 
ceive the  avails  of  the  lumber  when  sold,  and, 
when  reimbursed  for  the  monev  paid  for  the 
land  and  for  advancements  and  interest  should 
convey  the  land  to  H.    In  cutting  the  timber,  H. 
unintentioafllly  cut  timber  oa  adjacent  land. 
Httd,  that  M.  was  entitled  to  recover  of  H., 
aa  part  of  the  operatlaf  expense  of  the  bu8i< 
ness,  the  amount  of  a  jowt  judgment  recovered 
against  him  and  B.  for  tiie  trespass  and  the 
expense  of  defending  the  snit,  he  having  paid 
the  same. 

2l  (living  of  debtor's  note  to  the  creditor  is 
not,  in  alwence  of  express  agreement,  payment 
ot  the  debt. 

Assumpsit  by  Jason  H.  Woodward  against 
SylvanuB  Holmes,  and  bill  for  specific  i>er- 
formance  by  Holmes  against  Woodward. 
Judgment  and  decree  were  adverse  to 
Holmea,  and  he  excepts.  Exceptions  over- 
ruled. 

The  first  case  is  assumpsit  for  money  paid. 
Facts  found  by  a  referee:  In  1881.  Wood- 
ward agreed  orally  with  Holmes  to  pay  for 
and  take  deeds  to  himself  of  such  timber 
lands  as  Holmes  should  bargain  for,  furnish 
Holmes  the  money  necessary  to  carry  on 


the  business  of  manufacturing  the  tlmtier, 
receive  tbe  avails  ef  the  lumber  when  sold, 
and,  when  reimbursed  for  the  purchase  mour 
ey,  advancements,  and  interest,  to  convey 
the  laada  to  Holmes.  Under  the  agreement, 
lots  were  bought  and  conveyed  to  Wood- 
ward, and  Holmes  manufactured  the  Inmber. 
In  1898  they  had  a  settlement  The  amount 
found  due  to  Woodward  was  $2,000,  for 
which  sum  Holmes  gave  hhn  his  promissory 
note  secured  by  a  mortgage  on  his  home- 
stead. After  this  the  bnslness  was  conttaraed 
untH  1890,  when  Woodward  commenced  a 
suit  agaUut  Hohnes  to  foreclose  tbe  mort- 
gage, recovered  ;}udgment,  saed  out  a  writ 
«f  possession,  and  was  put  In  possession  of 
the  mortgaged  property  under  the  writ,  Au- 
gust 4,  1891.  Whether  he  retained  posses- 
sion and  foreclosed  the  mortgage  does  not 
appear,  nor  Is  the  value  erf  the  mortgaged 
property  found.  The  bomidary  line  between 
one  «f  the  lots  purchased  and  a  lot  owned 
by  one  Leavltt  was  in  dispute,  to  operating 
the  lot  in  1887-68,  Holmes  cut  over  tbe  line. 
Leavttt  brought  an  action  for  the  trespass 
against  Holmes  and  Woodward,  and  recov- 
ered judgment  for  $138.37.  Woodward  tiaid 
the  judgment;  also  the  smn  of  $140.05,  costs 
otf  defending  the  action.  Including  counsel 
fees.  Tbe  amount  dne  Woodward,  including 
these  two  ttems,  with  Interest,  Is  $777.84; 
wlthont  them,  $467.5*!,  with  Interest  from 
the  date  of  the  writ.  The  second  case  Is  a 
Wll  In  equity  for  speclfle  performance,  heard 
at  the  same  time  wttb  the  other.  Holmes 
prays  that  Woodward  may  be  decreed  to 
convey  to  him  the  lots  bought  and  operated 
under  the  agreement,  all  of  which  were 
bought  before  the  settlement  of  ISSG.  The 
court  ordered  Judgment  for  Woodward  In 
the  suit  at  law  for  the  larger  sum  ($777.84) 
and  In  the  bill  In  eqnHy  a  decree  that  Wood- 
ward convey  tbe  lots  on  payment  by  him  of 
the  amount  of  the  Judgment  ($777.84)  and 
whatever  sum  Is  due  on  the  mortgage  note 
for  $2,000.  Holmes  excepted  to  the  ordw  for 
judgment. 

Ladd  &  Fletcher,  for  Holmes.  Drew,  Jor- 
dan &  Buckley,  for  Woodward. 

SMITH,  J.  The  expense  of  defending  the 
trespass  suit  was  a  part  of  the  expense  In- 
curred In  operating  the  lot  Holmes  Is  In  no 
position  to  contend,  and  does  not  contend, 
that  the  trespass  was  willful.  The  trespafis 
was  committed  by  him,  and  tt  Is  fair  to  as- 
sume that  he  supposed  the  tract  In  contro- 
versy was  a  part  of  the  lot  he  purchased 
vrith  money  furnished  by  Woodward.  For 
the  proceeds  of  the  lumber  cut  on  the  dis- 
puted tract  Woodward  has  accounted,  or  is 
accountable,  to  falm.  The  trespass  suit  was 
against  them  jointly,  and  Woodward,  having 
paid  the  judgment  and  borne  the  expense  of 
the  defense.  Is  entitled  to  judgment  for  the 
larger  sum,  $777.84. 

*  In  the  equity  suit,  Holmes  Is  not  entitled 
to  a  decree  for  the  conveyance  of  the  lots 
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vlthovt  performing  tiie  contract  on  hl«  part. 
The  giving  of  his  promissory  oote  In  1886 
was  not  a  payment  of  the  amount  then  due 
from  him,  In  the  absence  of  an  agreement  to 
that  effect,  and  the  tmoont  of  the  prior  In- 
debtedness was  not  eztlBgnlstaed.  No  snggee- 
tfoQ  has  been  made  that  the  mortgage  has  be- 
come foreclosed.  The  wder  at  the  trial  term 
was  tliftt  Holmes  pay  whaterer  sum  Is  doe 
on  the  mortgage  note.  If  the  mortage  has 
become  foreclosed,  and  tbe  mortgaged  prop- 
erty was  of  snflOclent  Talna  to  pay  the  note, 
tboi  eottilng  Is  doe  upon  It;  but,  If  Insnffl- 
cletit,  tbe  balance  doe  can  be  ascertained 
npon  a  hearing  at  tbe  trial  term.  Bxceptlons 
oramleiL 


CABPKNTEB.  J.,  did  not  tft 
eoDcnrred. 


The  others 


HASKELL  T.  AFRIOA. 
(Bujwuie  Oovrt  of  New  Hampshire.  Bins> 
boro.    March  13,  180a) 

SC60TU.BI.K  HoTBS  — ASSIOMMBItT— COIiUTBBAL. 

It  Is  no  defense  to  an  aetlMi  by  an  a»- 
slgnee  witbont  reootuae  of  a  negotunt  note, 
ledtinc  that,  along  witk  It  and  two  other  notei^ 
entatn  stock  had  been  delivered  as  collateral, 
Uiat  the  payee,  havtng,  after  aach  ssBlgnment, 
exdianged  the  stock  with  the  maker  for  cer- 
tsia  other  collateral,  was  tuablt  to  retnm  the 
latter;  tbe  assignee  having  had  aotlUng  to  do 
witii  any  of  the  collateral. 

Action  by  John  H.  Haskell  against  Walter 
G.  Africa.  Judgment  for  plaintiff. 

Assumpsit  np<Mi  the  two  9>1,000  notes  here- 
inafter mentlMied.  Writ  dated  April  IS, 
1892.  Facts  found  by  the  court;  November 
6, 1S85,  for  a  valuable  consideratl<m,  the  de- 
fendant gave  James  8.  Plerson  three  notes,— 
two  for  $1,000  each,  and  the  other  for  ^000, 
—all  made  and  dated  at  Huntingdon,  Pa.,  on 
that  day,  payable  to  Plerson  or  order  on  or 
before  May  1,  1887.  with  Interest  semian- 
anally  from  November  1st.  Bach  note  con- 
tained the  following:  "Along  with  this  ob- 
ligation and  two  others  of  the  same  date, 
which  aggregate  three  thousand  dollars,  I 
bare  delivered  certiflcate  No.  75,  for  176 
shares  of  stock  in  the  Huntingdon  Gas  Com- 
paoy,  Issued  the  21st  day  of  Augnst,  1884, 
accompanied  with  a  letter  of  attorney  for 
tbe  transfer  of  the  same,  as  collateral  se- 
cnrlty  for  tbe  payment  of  said  obligations. 
And,  In  default  of  payment  of  said  obliga- 
tions, I  hereby  authorize  the  hohler  thereof, 
after  ten  days'  notice  to  me,  to  sell  said 
stock,  either  at  public  or  private  sale,  and 
apply  tbe  proceeds  towards  the  payment  of 
the  above-mentioned  notes."  The  certificate 
for  the  stock  was  delivered  to  Plerson  with 
the  notes.  Prior  to  April  22,  18S7,  Plerson 
hidoraed  the  two  $1,000  notes  without  re- 
course, and  sold  them  to  Walter  E.  Lawton, 
or  placed  them  In  his  possession,  and  suf- 
fered him  to  treat  tliem  as  bis  property.  Be- 
tween A^il  28  and  June  8,  1887,  lawtoa 


transferred  them  to  his  brother  Joseph  In 
part  payment  of  an  iudebtednesa  In  March, 
1891,  Joseph  indorsed  and  delivered  them 
to  the  plaintiff  for  collection.  The  colIat»al 
was  not  delivered  to  Walter  or  the  snbae- 
qnent  holdars  of  the  notes.  June  6,  1887, 
the  def^ndsnt  paid  the  $2,000  note  to  Pier- 
son,  and  took  It  up,  and  exchanged  with  blm 
81  shares  of  tbe  Huntingdon  Gas  Company 
stock  for  the  176  shares  previously  held. 
Plerson  signed  the  following  receipt  and 
agreement,  written  upon  the  back  of  the 
note:  "June  8th,  1887,  received  from  Walter 

G.  Africa  two  thousand  dollars  ifl  full  of 
tbe  principal  of  the  within  note,  and  $12.38 
Interest  thereon  to  this  date.  I  have  also 
surrendered  the  stock  mentioned  therein,  and 
received  as  collateral  security  for  the  re- 
maining two  notes,  of  $1,000  each,  two  cer- 
tificates of  stock  in  the  Hunttngdon  Gas  Com- 
pany,—one  No.  S,  dated  October  Bth,  1857, 
for  6  shares,  and  one  No.  86,  dated  3rd  day 
of  January,  1865,  for  76  lAiareB,— also,  a 
letter  of  attorney  from  j.  Simpson  Africa, 
in  whose  name  said  stock  was  issued,  au- 
thorising tbe  transfer  of  the  same.  Said 
stock  and  letter  of  attorney  to  be  delivered 
to  said  Walter  O.  Africa  or  bis  assigns  on  the 
payment  of  tbe  notes  mentioned."  Walter 
B.  Lawton,  Joseph  Lawton,  or  the  plaintiff 
never  authorized  or  ratified  this  ecchange  of 
stock,  nor  had  tiie  certificates  for  the  SI 
shares  In  his  poBsessIon,  and  neither  knew 
of  the  exchange  until  after  this  action  was 
begun.  The  plaintiff  was  Informed  by  the 
defendant  in  March,  1891,  that  the  certifi- 
cate for  the  176  shares  and  the  accompany- 
ing letter  of  attorney  had  been  returned  to 
him.  Plerson  testified  that  he  bad  never 
transferred  the  stock,  and  did  not  know  what 
had  'become  of  the  certificates.  The  stock 
still  stands  in  the  name  of  J.  Simpson  Africa 
upon  the  books  of  the  corporation,  and  he 
has  received  tbe  dividends  that  have  been 
declared  upon  It  The  defendant's  only  de- 
fense was  that  the  certificates  of  stock  and 
letter  of  attorney  have  not  been  returned  or 
tendered  to  him  by  tbe  plaintiff. 

Bumham,  Brown  Se  Warren,  for  plaintiff. 
James  F.  BrlggB  and  Oliver  B.  Branch,  for 
defendant 

CHASE,  J.  The  question  whether  tbe  de- 
fense made  would  be  valid,  If  the  plaintiff 
or  the  party  whom  be  represents,  having 
possession  of  the  rYillaterai,  had  lost  It 
through  his  own  negligence,  or  for  any  rea- 
son was  not  ready  to  retnm  It  simultane- 
ously with  the  payment  of  the  notes  (Stuart 
T.  Blgler,  98  Pa.  St.  80;  Bank  v.  Fant,  50 
N.  Y.  474;  Cass  v.  Hlgenbotam,  100  N.  T. 
248,  8  N.  B.  189;  Whltcher  v.  Dexter,  61  N. 

H.  91;  Johnson  v.  Association  [N.  H.]  36 
AH  13),  has  not  been  considered,  for  It  does 
not  arise  upon  tl)(>  foots  presented.  The 
176  shares  of  stock  were  returned  to  the 
defendant  prior  to  the  commencement  of  the 
action,  and  no  damage  la,  or  can  Justly  be. 
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claimed  by  the  defeodant  on  account  of  aii7 
act  or  omission  of  the  plalutlCf  In  respect  to 
that  stock.  When  the  81  ^res  were  placed 
In  Plerson's  possession  hy  the  defendant, 
June  8,  1887.  Joseph  Lawton.  the  plalntiCC  In 
interest,  was  the  absolnte  owner  of  the  two 
$1,000  notes,  and  had  possession  of  them. 
As  Plerson  Indorsed  t^e  notes  without  re- 
course, he  was  not  liable  upon  them,  and  he 
had  no  authority  from  Lawton  to  act  for  him 
^n  regard  to  them  or  the  collateral.  Lawton 
never  had  the  certificates  of  stock  In  bla  pos- 
session, nor  ratified  Plerson's  acts  In  any 
way.  The  defendant  knew,  or  by  the  exer- 
cise of  reasonable  care  would  have  learned, 
that  Pierson  had  disposed  of  the  notes.  In 
substance  and  effect,  he  appointed  Pieraon 
trustee  to  hold  the  stock  for  t^e  benefit  of 
the  owner  of  the  notes  until  they  were  paid, 
If  the  owner  saw  fit  to  ratify  his  acts,  and 
for  his  own  benefit  after  the  Hen  was  ter- 
minated. The  plaintiff  was  no  more  respon- 
sible for  the  stock  than  he  would  have  been 
for  payments  of  money  made  by  the  defend- 
ant to  Plerson  on  account  of  the  notes.  If 
there  was  negligence  In  the  care  of  the  cer- 
tificates of  stock  and  tlie  accompanying  let- 
ter of  attorney.  It  was  not  the  negligence  of 
the  plaintiff,  and  Is  not  ground  for  delaying 
payment  of  his  notes,  or  for  an  offset  against 
the  amount  due  upon  them.  Bank  t.  Pea- 
body.  20  Pa.  St  454.  Judgment  for  the  plain- 
tiff. All  concurred. 


HARTMAN  T.  MAYOR,   ETC.,  OF  CITY 
OF  WILMINGTON. 

(SupisriOT  Court  of  IMaware.  Newcastle. 
Feb.  Term,  1894.) 

NoiSAKCE— Abatbmbnt— NoTioB  —  Certiorari  — 
Wbkk  Libs. 

1.  The  action  of  a  mnnldpal  board  of 
health  In  determining  a  nuisance  and  order- 
ing its  abatement  witmn  a  certain  time  requires 
no  notice  to  the  party  interested,  as  he  has 
his  remedy  by  injoDCtion  or  on  the  personal 
liability  of  the  members  of  the  board. 

2.  The  action  of  a  municipal  board  of  health 
in  determining  a  nuisance  and  ordering  its 
abatement  Is  not  such  an  adjudication  as  can 
be  reriewed  on  certkwari. 

Certiorari  by  Maria  a  Hartman  against  tbe 
mayor  and  council  of  city  of  Wilmington  to 
review  proceedings  of  a  mnnldpal  board  of 
health.   ExceptlmiB  dlsmlBsed. 

The  plaintiff  was  the  owner  of  a  dwelling 
huuse  In  the  city  of  Wilmington,  against 
which  proceedings  were  taken  by  the  board 
of  health  for  the  abatement  of  an  alleged 
nuisance  resulting  from  a  wet  cellar.  The 
record  upon  which  certiorari  Issued  simply 
disclosed  that  the  executive  officer  of  the 
board  of  health  reported  the  following  nui- 
sance (among  others):  "M.  C.  Hartman,  706 
South  Harrison  St,  wet  cellar."  The  pro- 
visions of  the  statutes,  charter,  and  ordi- 
nances bearing  upon  the  subject  are  referred 
to  In  the  arsument  of  cotuueL 


George  A.  EUlott.  City  Sol.,  and  Cbaries  M. 
Curtis,  for  plaintiff.  H.  H.  Ward,  for  de- 
fendant 

OULLEN,  J.  This  Is  a  certiorari  under  very 
peculiar  circumstances,  and  we  will  not  at- 
tempt to  go  Into  any  extended  review 
of  the  different  matters  and  principles  upon 
which  this  case  rests,  but  shall  merely  state 
the  general  principles  involved,  i^on  which 
we  dismiss  these  exceptions. 

It  appears  that  there  was  a  proceeding 
originally  commenced  under  an  act  of  assem- 
bly vesting  In  tbe  board  of  health  of  this 
city  certain  powers  and  authority  In  relation 
to  matters  mentioned  under  their  immediate 
jurisdiction.  Tbe  result  of  the  action  of  tbe 
board  of  health  is  not  a  Judgment  This  Is 
a  power  that  Is  conferred  and  which  Is  acteil 
on  by  tbe  board  of  health  by  force  of  the  po- 
I  Uco  power,  which  Is  part  of  the  soverelgnty 
of  the  state.  The  state  may  delegate  those 
powers,  and  It  has  In  this  case  delegated  to 
the  board  of  health  the  power,  upon  com- 
plaint coming  before  them,  to  determine 
whether  or  not  a  thing  Is  deleterious  or  in- 
jurious to  the  community  generally;  and 
they  may  examine  that  matter,  and  Inquire 
Into  and  Investigate  It  And  upon  this  In- 
vestigation, If  the  person  upon  due  notice 
does  not  remove  that  which  is  deleterious, 
—you  may  call  It  a  nuisance,— then  the  board 
of  health  have  the  right  to  remove  or  abate 
the  nuisance. 

It  Is  contended  that  there  was  no  notice 
given  in  this  case  before  they  proceeded. 
Every  person,  of  course,  has  his  right  to  a 
day  in  court;  but  the  board  of  health  act 
upon  these  matters  like  a  grand  jury,  for  In- 
stance, where  there  la  a  charge  against  a 
person,— on  one  side  of  the  matter.  When 
the  matter  Is  determined  by  them,  it  is  not  a 
judgment  They  simply  determine  that  a 
certain  matter  la  a  nuisance.  Then,  when 
It  Is  so  determined.  It  Is  their  duty  to  notify 
the  party  that  a  nuisance  exists  on  his  prem- 
ises, and  that  he  Is  required  to  remove  It 
within  a  certain  time,  which  Is  by  them 
specified.  The  act  does  not  prescribe  a  par- 
ticular time  in  which  it  must  be  done,  be- 
cause the  time  It  takes  to  remove  it  must 
necessarily  depend  upon  the  nature  and 
character  of  tbe  nuisance  to  t>e  abated. 
Five  days  might  be  enough  in  one  case,  while 
It  might  take  two.  three,  five,  or  six  months 
in  another.  When  It  is  determined  by  the 
board  of  health,  acting  under  the  police  pow- 
er vested  in  them  by  tbe  legislature  or  the 
sovereign  power  of  the  state,  that  a  certain 
thing  IB  a  nuisance,  it  Incomes  their  duty 
for  the  first  time  to  notify  the  party  of  the 
fact  that  a  nuisance  exists  on  bis  place; 
that  is,  notice  is  given  to  him  of  that  fact. 
It  is  nothing  more  or  less,  in  our  judgment, 
than  tliat  "a  nuisance  exists  on  your  place, 
and  we  require  you  to  remove  it  In  so  many 
days."  Tbe  party's  rights  have  not  been  In- 
Taded.  It  has  been  a  mere  matter  of  In- 
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restigatlon.  And  then  be  may,  If  he  see  fit, 
have  his  day  In  court  He  baa  an  Impar- 
tial, full,  and  complete  remedy.  For  the  first 
time  the  case  enters  Into  trial  when  both 
parties  are  represented.  He  may  appeal  to 
the  chancellor  for  an  Injunction  to  stay  the 
action,  and  commence  an  action  whereby  bis 
rights  may  be  determined  by  proceedings  In 
chancery.  If  he  sees  fit  to  allow  the  matter 
to  go  on,  and  if  the  board  of  health  have 
violated  the  powers  vested  In  them  In  re- 
moving the  matter,  then  they  become  person- 
ally liable.  Were  It  otherwise,  what  would 
become  of  the  commnnlty,  and  what  would 
police  regulations  amount  to?  Parties  must 
act  in  an  emergency.  If  the  board  of  health 
act  in  an  emergency,  still  there  Is  time  left 
for  the  opposite  party,  If  he  wishes,  to  con- 
test their  action.  Their  action  Is  not  a  legal 
judgment,  such  as  is  contemplated  under  the 
law,  to  which  a  certiorari  at  common  law 
may  issue.  We  think,  therefore,  onder  the 
circumstances,  that  this  is  not  a  case  in 
which  a  certiorari  would  lie*  and  therefore 
dismiss  the  exceptions. 


STATE,  to  Use  of  DUNCAN,  t. 
BICHARD80N  et  bL 
(Snperior  Court  of  Delaware.  Newcastle. 
Feb.  Term.  1895.) 
JuneHBHT— Vacatioit— J  URisDicnox. 
The  superior  court  has  jurisdiction  to  va- 
cate Its  judgment  against  a  surety  whose  name 
is  alleged  to  have  been  forged;  though  the  chan- 
cery court  has  jurisdiction  where  the  signature 
is  admitted,  bnt  is  claimed  to  have  been  obtain- 
ed by  fraud. 

Judgment  was  entered  upon  the  bond  of 
Thaddeos  T.  Bichardson,  as  collector  of  taxes 
for  Mill  Creek  hundred,  against  said  collector 
and  his  sureties. 

Bebecca  Bichardson,  one  of  the  defendants 
in  the  judgment,  obtained  a  rule  to  show 
cause  why  the  judgment  against  her  should 
not  be  vacated  upon  her  affidavit  filed,  al- 
leging that  her  name  was  placed  on  the  bond 
witfaont  ber  authority. 

Benjamin  F.  Duncan,  another  of  the  sure- 
ties and  who  held  the  judgment  by  assign- 
ment, opposed  the  application,  contending  that 
the  court  had  no  jurisdiction.  It  being  prop- 
erly cognizable  In  the  court  of  chancery,  and 
that  the  superior  court  had  so  decided  upon 
the  aj^lication  of  Doncan,  In  the  same  Judg- 
ment, to  vacate  It  as  to  him.  Issne  ordered 
framed. 

Davis  ft  I^fODM,  for  qtpllcant  Mr.  Nlelda, 
opposed. 

PEB  CUBIAM.  The  cases  were  different 
In  the  other  case  Duncan  had  signed  his  name 
to  the  bond,  but  claimed  that  his  signature 
was  procured  by  fraudulent  representations, 
made  to  bim  at  the  time,  that  Bebecca  Bich- 
ardson would  sign  the  same,  which  be  al- 
lied had  not  been  done,  her  signature  being 
a  toTssTj.   Duncan's  signature  being  admit- 


ted In  the  case  referred  to,  and  Its  procure- 
ment claimed  on  account  of  fraud,  the  court 
properly  held  that  It  was  a  question  of  fraud 
for  the  court  of  chancery,  and  not  for  the  su- 
perior court  But  in  the  present  application 
Bebecca  Bichardson  denies  that  It  Is  her  sig- 
nature, and  contends  that  as  to  her  there  Is 
no  warrant  of  attorney,  and  that  therefore, 
no  Judgment  Is  entered  or  could  be  entered 
against  her,  which  makes  the  case  clenrly  cog- 
nizable by  this  court.  The  court  will  not 
however,  determine  the  question  of  fact,  but 
it  must  be  passed  upon  by  a  jury;  whereup- 
on an  issue  was  ordered  to  be  framed  and 
sent  to  the  Jury  to  try  the  question  of  fact 


MOOBE  et  al.  t.  CABET. 
(Superior  Court  of  Delaware,   Sussex.  April 
Term.  1886.) 

FATUST  or  JUPOMIXT— PsBSmiPTIOlI— 

EVIDBNOB. 

The  fact  that  more  than  20  years  has 
elapsed  without  revival  of  a  judtrment  is  evi- 
dence of  its  payment  Dotwithstanding  absence 
of  defendant  from  the  state  during  such  time. 

Action  by  Benjamin  J.  Moore  and  another, 
administrator  of  Nathaniel  Heatne,  de- 
ceased, against  George  W,  Oar^.  Verdict 
for  defendant 

This  was  an  action  of  scire  facias  on  a 
Judgment.  It  was  admitted  that  the  original 
judgment  was  obtained  by  the  deceased 
against  the  defendant  in  this  suit  July  1, 
1S63;  that  Xathaniel  Heame  died  on  or 
abont  April  11,  1870,  and  under  his  last  will 
and  testament  the  plaintiff  In  this  suit  finally 
became  his  administrator  d.  b.  n.  c.  t  a.; 
that  between  April  and  October,  186S,  an  exe- 
cution was  Issued  upon  said  judgment  un- 
der and  by  virtue  of  which  execution  the 
goods  and  chattels  of  the  defendant,  Carey, 
were  sold,  and  the  proceeds  applied  to  the 
Judgment 

Counsel  for  plaintiffs  offered  In  evidence 
the  record  of  the  judgment  and  execution, 
and  proved  that  the  defendant  had  had  no 
property  in  this  (Sussex)  county  since  1868, 
and  that  he  had  been  a  nonresident  of  the 
state  of  Delaware  since  1870. 

Counsel  for  defendant  moved  for  a  nonsuit, 
on  the  ground  that  this  judgment  according 
to  the  evidence  produced  here,  was  25  years 
old  when  this  suit  was  brought;  that  by 
presumption  of  law.  It  is  paid;  that  the  only 
evidence  Introduced  here  Is  that  they  cotild 
not  serve  a  writ  on  a  man  because  he  was 
not  In  the  state,  whereas  that  was  not  the 
only  remedy  they  had  by  law.  Bauduy  v. 
Bradum,  1  Har.  (Del.)  182;  Campbell  v. 
Carey,  5  Har.  (Del.)  427.  They  have  not 
proved  that  the  judgment  was  not  paid,  fur- 
ther than  to  1870,  by  the  return  of  this  execu- 
tion. From  1870  to  1893.  when  this  writ  was 
issued,  was  23  years,  and  the  Judgment  is 
paid  by  presumption  of  law. 
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Conneel  for  plaintiffs  replied:  The  provi- 
sion referred  to  Is  under  the  statnte  of  limit- 
ations strictly,  and  does  not  apply  to  ft  Judg- 
ment. We  are  proceeding  nnder  the  general 
principle  of  law  that,  If  we  can  show  any 
clrcnmstances  which  are  admissible  as  evi- 
dence, we  can  do  so  to  retmt  this  legal  pre- 
sumption of  payment:  It  Is  not  strictly  a 
statute  of  limitations.  It  is  not  a  statute  of 
repose,  but  simply  a  statute  of  presumption, 
and  turns  upon  the  question  as  to  whether 
or  not,  upon  the  facts  and  circumstances 
submitted,  the  Jury  can  Infer  that  the  Judg- 
ment has  not  been  paid.  It  Is  a  question  of 
fact,  and  not  a  statute  of  limitations. 

UARTEL,  3.  The  facta  that  hare  been  ad- 
mitted by  the  attorney  tor  the  defendant, 
together  wltii  the  evidence  that  all  the  prop- 
erty of  tlie  defeadant  In  tilie  comity  was  sold 
under  tiie  execution  of  1868,  tDgetber  with 
the  erldoice  offered  to  show  that  he  has 
had  no  property  In  the  comity  since  tbe  sale, 
and  has  been  a  nonresident  since  the  year 
1870,  the  court  think  axe  soffldent  to  give 
the  case  to  the  Jmry,  for  them  to  mj  wheth- 
er these  fftcts  are  snffli^nt  to  remore  the 
presumption  of  payment  We  therefore  re- 
fuse the  nonsuit. 

The  case  was  submitted  without  argu- 
ment, under  the  charge  of  the  com;t. 

White  &  Richardson,  for  plalntUCs.  Mr. 
Bacon,  for  defendant 

MARVEL,  J.  (charging  Jury).  This  Is  an 
action  of  scire  facias  on  a  Judgment,  brought 
by  Benjamin  J.  Moore  and  William  S.  EUtch, 
administrators  of  \athanlel  Heame,  de- 
ceased, against  George  W.  Carey,  to  rerlve 
a  Judgment,  which  was  given  by  confession 
on  the  1st  day  of  July,  A.  D.  1863.  The  de- 
fendant la  this  case  pleads  payment  Twen- 
ty years  having  elapsed  since  the  confession 
of  the  Judgment,  the  presumption  of  law  is 
that  It  has  been  paid,  and  It  is  Incumbent 
upon  the  plaintiffs  to  prove  to  your  satisfac- 
tion that  the  Judgment  has  not  been  paid. 
To  sustain  that,  he  has  offered  In  evidence 
the  fact  that  an  execution  was  issued  at  the 
April  term,  1868,  upon  which  his  property 
was  sold,  and  the  proceeds  applied  to  the 
Judgment  In  addition  to  that  he  has  of- 
fered testimony  to  show  that  since  that 
time,  he  has  had  no  other  property  In  this 
county,  and  has  been  since  1870  a  nonresi- 
dent of  this  state.  These  facts,  and  all  the 
others  you  have  In  this  case,  you  are  to 
weigh,  and  say  whether  from  them  you  are 
satisfied  that  the  Judgment  has  not  been 
paid.  On  the  other  hand,  this  Judgment  Is 
one  that  has  been  standing  since  1863,  which 
was  revived  by  the  execution  of  1868,  since 
which  time  it  seems  no  process  has  been 
talien  to  revive  or  keep  alive  the  Judgment 
They  might  have  proceeded  during  this  time, 
to  revive  or  lieep  alive  the  Judgment,  al- 
though the  defendant  was  absent  from  the 
state,  by  two  returns  of  nihil;  that  Is,  that 


he  could  not  be  found.  Ton  may  take  that 
fact  Into  consideration— that  Is,  their  not 
having  acted  during  this  time— as  evldeuce 
that  the  Judgment  has  been  paid,  or  they 
would  otherwise  hare  proceeded.  If  from 
all  tbe  testimony  in  the  case,  as  presented 
from  the  stand,  and  from  the  records  of- 
fered in  evidence,  you  find  that  the  Judg- 
ment has  not  been  paid,  then  your  verdict 
should  be  for  the  plaintiffs.  If  yon  find  that 
the  Judgment  has  been  paid,  then  your  rer- 
dlct  should  be  for  the  defendai^ 

Verdict  for  tbe  defendant 


WILKIN8  T.  WILSON. 
(Superior  Oonrt  of  Delaware.   SoaseK  Ai^ 

Term.  ISDS.) 
BiPLBTiv— Tivu— EnDBRCB— DsLiTBRT— Oirr. 

1.  Plaintiff  in  replevin  mast  recover  on  his 
own  title,  not  detendant's  lack  of  title. 

2.  Where  a  father  agreed  to  give  his  emanci- 
pated son  ft  certain  horse  if  he  woald  do  cer- 
tain work,  the  son  has  title  allowing  recorerr 
by  him  of  the  horse,  though  the  father  died  be- 
fore actual  delivery  of  it.  if,  under  the  agree- 
ment the  father  rellnqaished  all  his  right  to 
him;  not  so  If  the  contract  was  merely  execu- 
tory. 

8.  For  title  to  pan  undtt  a  ^ft  there  mast 
he  actual  delivery  before  death  of  the  altra. 

Action  by  WUUam  R.  Wllklns,  by  his  next 
friend.  EU  W.  wnklns.  against  Bamvel  J.  Wfl- 
son.    Vordlct  for  plaintiff. 

This  was  an  action  of  replevin  brought  by 
an  Infant  who  claimed  to  have  been  emanci- 
pated by  his  father.  He  sued  by  his  next 
friend  to  recover  a  horse  to  which  he  claimed 
to  liave  acquired  title  by  trading  for  It  a  mare 
formerly  owned  by  the  plaintiff's  father,  and 
alleged  to  have  been  given  to  him  prior  to  the 
death  of  the  father.  Tbe  question  of  fact  In- 
volved was  whether  the  plalntlfl  was  the  own- 
er of  the  mare. 

Mr.  White,  for  plaintiff.  Boyce  &  Rlchard- 
Bon,  for  defendant 

At  the  conclusion  of  the  plaintiff's  testimony, 
counsel  for  defendant  moved  for  a  nonsuit,  on 
the  ground,  as  alleged,  that  the  suit  was  by  a 
next  friend,  and  the  narr.  did  not  set  forth  that 
leave  had  been  granted  by  the  court  to  sue  by 
a  next  friend.  Wilson  v.  Vandyke.  2  Bar. 
(Del.)  29. 

Counsel  for  plaintiff  thereupon  asked  leave 
to  amend  his  narr.  If  the  court  should  deem  it 
necessary,  but  contended  that  there  was  no 
necesrity  of  so  doing,  because  tbe  record  show- 
ed that  leave  had  been  granted  to  so  sue. 

MARVET^,  J.  As  a  fact,  leave  was  granted 
for  the  plaintiff  to  sue  by  his  next  friend,  and 
the  narr.  filed  after  such  permission  alleges 
that  he  sues  by  his  next  friend,  simply  omit- 
ting to  state  that  leave  had  first  been  obtained; 
but  that  t&ct  appears  in  the  affidavit  and  order 
of  the  court  In  respect  thereto.  If  such  alle- 
gation were  necessary,  the  court  would  allow 
an  amendment,  but  It  does  not  seem  In  this 
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caie  that  It  wonld  be  necessary  to  make  the 
aUegatkm  In  the  narr.  Xhe  case  cited  tEom  2 
Htr.  doea  not  apply  to  tUa  case.  We  refuae 
the  noDBoit 

Gbonad  for  plaiotlfl  aaked  the  court  to  In- 
itroet  the  Jnrjr:  U)  That;  If  the  Joir  believe 
that  tiiere  bad  Imi  actual  delivery,  the  cchb- 
tnct  was  raUd  and  effectual  to  paav  the  title 
to  the  property  in  qaestitm;  (2)  that,  U  they 
found  diat  there  waa  not  aofflcleikt  proof  of 
actual  ddlrery,  yet  If  during  bla  lifetime  the 
fitbef  reUnqntabed  hia  title,  attl  under  the 
axreemeot  between  them  the  mare  pawed  to 
the  aon.  It  waa  at^dent  for  the  purpoaei  at 
thia  8Blt  to  rest  the  title  In  the  plaintiff. 

Obunael  for  the  defendant  prayed  for  Instmc- 
tioDB.  as  ftflowa:  a)  That  the  contm^  It  any, 
wu  mereiy  neeutory,  and,  there  being  bo 
aetsal  ddtrery,  no  title  paaaed;  (2)  Out  ttien 
fmld  be  He  gift  without  a  delivery;  (8)  that 
the  plalBttff  muat  show  title  In  himself. 

HABVEL,  J.  (chargliig  Jury).  This  ia  an  ae- 
n<m  of  replevin  brotight  by  WHUam  R.  WU- 
kins,  by  bis  aext  friend,  EU  W.  WOklna.  for 
the  recovery  ot  a  bay  taorae.  The  ptehitlfl 
clatans  that  George  W.  WOklna,  the  father  of 
WUUam  K.  WUkina,  voluntarily  emancipated 
him,  and  that  be  had  gone  away  In  the  spring 
of  1S88  to  work  on  his  own  account;  that 
Mme  mmitha  thereafter  Oe  father  became  111, 
and  not  able  to  perform  hla  duties  aa  mall 
driver,  and  made  an  agreement  or  otmtract 
with  Ua  am  (the  real  plaintiff  tai  thhi  anlt)  that 
if  he  wotdd  come  home  and  drive  the  maH  f<w 
him,  he  wonld  give  him  a  mare  whit^  he  then 
'jwned,  and  that  he  did  give  htm  a  mare  In  con- 
sideration for  services  which  he  (the  aon)  was 
to  render;  aiat  tbe  plalntlfl  did  return  borne, 
and  drove  the  mall;  and  that  he  took  posses* 
sUm  of  flie  mare,  and  used  her  as  his  own; 
and  that  the  faOier  gave  him  the  tiUe  under 
the  agreement,  and  during  his  lifetime  relln- 
qaldied  all  bis  claim  to  her.  A  tether  may 
vtdontarlly  and  expressly  emancipate  his  mluir 
son,  as  by  authorizing  htm  to  go  ont  and  labor 
for  hla  own  benefit,  and  tiie  son  may  under 
soch  drcnmstanoea  acqtUre  property  In  his  own 
Dime,  and  may,  fbrougb  suit  by  his  next 
frimd,  secure  the  process-of  the  court  to  sup- 
port his  tlUe  tiiereta  In  an  action  of  replevin, 
the  plaintiff  mnst  recover  npcm  tiie  strength  of 
bis  own  title,  and  It  Is  immaterial  wbether  the 
ilefttdant  has  or  has  not  any  title.  It  ths 
plaintiff  fatle  to  show  title  m  himself,  he  fs 
not  entitled  to  recover.  In  this  case  tbe  prop- 
erty tai  question  Is  a  bay  bors^  ttie  tlfle  to 
which  the  plaintiff  dslms  tbmugh  his  title  to 
a  maie,  whMi  mare  he  traded  and  thereby  se- 
nired  the  horse  In  quratlon.  It  Is  admitted  on 
hoth  sMea  that  the  title  in  the  mate  was  ta  the 
father  notn  about  Septnnber.  1808.  Now,  the 
plafatUr  dalms  tbe  title  to  tbe  mare  through 
and  by  tbe  agreement  with  tbe  father.  If  you 
Wleve  from  the  evidence  that  the  contract  or 
agreement  alleged  to  have  been  made  between 
the  plaintiff  and  bla  fStber  waa  actually  made, 


and  that  ttie  property  (wbldi  In  this  case  was 
the  mare)  was  actually  delivered  during  the 
lifetime  of  the  father,  then  the  plaintiff  would 
be  mtltled  to  recow.  If,  however,  there  was 
no  actual  delivery  befm  tbe  death  of  the  ta- 
th&e,  but  you  bdleve  from  the  evidence  that 
under  tbe  agreement  tbe  title  to  the  mare 
passed  to  the  sen,  tbe  father  relinqnlshlog  all 
his  right,  then  In  that  case  the  plaintiff  wonld 
also  be  entitled  to  recover,  tbe  salt  behig  be- 
tween the  original  parties,  and  not  in  fraud  of 
cnditoos.  If ,  on  tbe  other  hand,  you  believe, 
however,  tbat  tbe  contract  or  agreement  vrtilcb 
was  made  between  tbe  fiithw  and  the  aon  waa 
executory,— that  Is,  one  that  was  to  be  per- 
formed In  the  future,— and  that  Oiere  was  no 
actual  delivery  of  the  mare  to  the  son.  and  no 
passing  of  the  title  to  him  during  Urn  lifetime 
of  the  fathw,  then  In  that  case  your  verdict 
abotild  be  for  tbe  def aidant  Or  If  yon  believe 
that  tbe  mare  was  a.  gift  of  flie  father  wlttmut 
condition,  and  that  there  was  no  actual  deliv- 
ery during  the  Ufetlme  of  tbe  fiitber,  then,  hi 
tbat  case,  tbe  defendant  would  be  entitled  to 
recover,  because  the  title  in  a  gift  cannot  pass 
either  before  or  after  death,  unless  there  wfts 
an  actual  deUvny  of  the  property.  It  la  now 
for  you  to  say,  from  ail  the  evidence  In  tbe  case 
and  the  law  applicable  thereto  as  the  court  has 
given  It  to  yon,  whether  the  i^lalntiff  has  es- 
tablished his  tide  to  the  property  In  question. 
If  he  has  so  established  It  to  your  satisfoctlon, 
your  verdict  should  be  In  favor  of  tbe  plabitiff. 
If  he  has  failed  so  to  do,  yonr  verdict  Should  be 
for  tbe  defendant  and  the  damages  should  be 
the  value  of  tbe  horse  as  proved. 

Verdict  for  the  plaintiff  for  six  cents. 

STATE,  to  Use  of  MITCHKLU  v.  OOMRAD 
et  aL 

(Superior  Court  of  Ddawara^  Kieiit  April 
Term,  18DS.) 

FaVMINT— Evt  DKBTCB. 

1.  Payment  of  a  legacy,  is  an  action  by  the 
I^fttee  therefor,  cannot  be  proved  Yfj  an  admia- 
istiBtltm  account  passed  on  by  tiw  register  of 
wlUa  showing  an  aUomuice  by  him  m  a  pay- 
ment to  the  legatee. 

2.  Payment  may  be  proved  the  acceptance 
of  something  ia  lien  of  money. 

Action  of  debt  for  legacy  by  the  state,  for 
the  use  of  DruciUa  Mitchell,  formerly  Drucilla 
Coker,  against  Henry  C.  Cionrad  and  others. 
Verdict  for  plaintiff  for  amount  admitted  to 
be  due. 

The  defense  was  payment  and  at  the  trial 
the  plaintiff  offered  In  evidence  tbe  records  of 
the  register  of  wlUs,  Showing  the  wiU  and 
tbe  intereat  ot  the  plaintiff  thereunder,  the 
executors'  bond,  and  tbe  first  administration 
account  passed  before  the  register  March  2, 
1802,  showing  an  unappropriated  balance  of 

Tbe  defendants  offered  In  evldotce  the  rec- 
ord of  a  second  account  passed  before  the 
register  by  the  executors  March  20,  ISM, 
Showing  an  allowance  by  tbe  r^^ister  of  a 
payment  to  tbe  plalntlfl  of  $5(X>  b^  a  check. 
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Gounael  for  plaintiff  objected,  on  the  ground 
that  the  account  was  a  Judgment  In  rem,  to 
which  this  plaintiff  was  no  party,  and  that, 
therefore,  It  was  not  binding  on  ber,  and, 
further,  that  the  register  of  wills  has  no  Ju- 
risdiction of  the  question  of  payment  of  a 
logacy,  and  his  Judgment  is  therefore  not  a 
Judgment  of  a  court  of  competent  Jurisdiction. 

A  majority  of  the  court  refused  the  adnilft- 
sion  of  the  evidence,  holding  that  It  was  Im- 
proper, under  the  plea  of  payment,  for  the 
purpose  of  showing  the  payment  of  the  leg- 
acy. 

Watson  &  Van  Dyke,  for  plalntiCC.  Eenney 
&  Fennewill,  for  defendants. 

LORE,  0.  J.  (charging  Jury).  This  case  !s 
really  within  a  very  narrow  compass.  All 
questions  of  law  as  to  formality  and  proof 
and  everything  of  that  character  have  been 
omitted,  and  the  counsel  on  both  sides  have 
gone  to  you  upon  the  question  of  whether  or 
not  this  debt,  which  Is  claimed,  has  been  paid. 
On  the  one  part  It  is  claimed  that  there  Is 
now  due  from  the  estate  of  Abner  Coker  to 
the  plalnUff  $445,  with  Interest  to  March  2. 
1892,  which  would  make  the  amount  $528.96. 
The  defendants  admit  that  there  is  $15  due, 
with  interest  from  that  time  to  March  2,  1892. 
So  that,  In  any  erent,  your  verdict  would  be 
for  the  plaintiff  for  $15,  with  interest  from 
that  date.  Then  the  question  for  you  to  de- 
cide Is,  Is  there  no  more  than  that  due?  The 
plaintiff  claims  that  there  Is;  the  defendant 
that  there  Is  not,  because  the  balance  has 
heen  paid  by  a  check  which  bears  date  May 
2,  1892.  The  plaintiff  claims  there  could  have 
been  no  payment  except  money.  That  is  not 
the  law  of  this  state  with  respect  to  the  plea 
of  payment  Chief  Justice  Gilpin  said.  In 
Shreve'B  Adm'r  v.  Wells,  2  Houst.  231: 
"Money  payment,  or  a  full  and  complete  sat- 
isfaction and  discbarge  in  what  is  equivalent 
to  It."  Chief  Justice  Comegys  said,  In  Bur- 
ton V.  WllUn,  G  Houst  533:  "Money  or  some 
valuable  thing  agreed  by  the  creditor  and 
debtor  to  be  accepted  as  payment"— money  or 
something  to  be  accepted  in  Ueu  of  it.  So 
that  you  see,  under  the  plea  of  payment 
money  or  something  valuable  accepted  In  Ueu 
of  tt  may  be  proved. 

We  say  to  you,  therefore,  If  you  believe  that 
this  check  was  drawn,  that  Dnicllla  Mitchell 
Indorsed  it  and  received  $50,  and  authorized 
Daniel  M.  Rldgeiy,  as  an  Individual,  to  receive 
and  retain  the  remaining  part  of  It  for  her 
use,  or  if  it  was  drawn,  and  the  money 
handed  to  her,  $50  kept  by  her,  and  the  re- 
mainder handed  back  to  Mr.  Ridgely,  to  be 
kept  by  him  as  an  Individual  for  her  use, — 
then  that  would  be  payment;  and.  If  you  so 
believe,  the  executors  would  be  discharged, 
while  Mr.  Ridgely  would  be  held  liable.  In 
that  event  If  you  should  so  l)elieve,  your  ver- 
dict should  be  for  the  amount  which  is  ad- 
mitted to  ^e  due;  that  is,  $16,  with  Interest 
from  March  2, 1892.  In  order  to  find  for  the 
full  amount  claimed,  you  must  be  satlsded  by 


a  preponderance  of  evidence  that  tlie  check 
was  not  accepted  as  payment  Tlie  party  on 
whom  lies  the  bnrdoi  of  proof  must  recover. 
If  at  all,  by  a  preponderance  of  evidence;  that 
iB,  the  evidence  on  that  dde  must  ontwelgh 
the  evldenoe  on  the  other  aide.  The  evidence 
must  satisfy  you  that  this  money  was  accept- 
ed In  Uen  of  and  In  satlafactlon  of  thia  debt. 
There  mlut  have  been.  In  othw  words,  as 
agreement  on  the  part  of  Dnicllla  Mitchell  to 
receive  thla  check,  or  the  money  arising  from 
it  in  aatlBfactitm  and  discharge  of  Qie  Indebt- 
edness on  the  part  of  the  execntocs.  And,  If 
she  did  so  agree,  It  Is  a  payment  In  deciding 
that  gaestion  (for  there  Is  a  conflict  of  tes- 
timony here)  as  to  whetber  the  evidence  pre- 
ponderates on  the  ride  of  tb»  one  or  the  ottter. 
yoa  must  reconcile  the  testimony  If  yon  can. 
You  most  take  the  testimony  of  both  aides, 
and  put  It  together,  and  say  whether  out  of 
that  testimony  yon  can  derive  a  Just  condn- 
sion.  If  tbe  testimony  on  the  one  idde  In  ir- 
reconcilably hostile  to  tiiat  upon  the  other, 
dien  you  must  consider  and  give  weight  to 
the  testimony  of  that  side  whldi,  by  reason 
of  the  Intelligence  of  the  wltnesaes,  their  op- 
portunity for  understanding,  and  all  the  dr- 
uumstances  surrounding  It  is  most  entliied  to 
belief,  and  your  VMdIct  should  be  In  accord- 
ance ttierewith.  To  reaudtulate  briefly:  If 
you  believe  that  the  plaintiff  accepted,  sign- 
ed, or  Indorsed  the  check,  and  got  $60  out  of 
It,  and  antborlBsd  Mr.  lUdgely  to  ke^  the 
rest,  and  account  to  ber  aa  an  indlvidnal,  then 
your  verdict  should  be  for  $10^  with  Interest. 
If  you  bdleve  that  she  did  not  so  indorse  it 
or  did  not  authorize  Mr.  BIdgely  to  recdve 
the  balance  of  the  money,  and  hold  tt  for  ber 
use,  as  an  individual,  then  your  verdict  should 
be  for  the  whole  amount;  that  is,  with 
Interest  And.  in  deciding  the  latter  question, 
you  ate  to  be  governed  by  tbe  preponderance 
of  testimony,  under  the  nde  of  credibility 
whldi  I  have  laid  down  to  you. 

Terdict  for  plahitUE  for  $15,  with  Intenat. 


ADDICKS  V.  ADDICKS. 
(Superior  Court  of  Delaware.  Newcastle. 

Nov.  Term,  1894.) 
DivoRci — LiBBL— Bill  of  Pahtioulaks — Ali- 

MONT— EXPEN-8E8. 

1.  An  objection  to  a  libel  In  a  divorce  suit 
for  insufficiency,  either  as  to  Its  form  or  partic- 
ularity, should  be  made  before  the  case  is  com- 
mitted to  the  commissioner  or  answer  filed;  if 
not  tiie  Direction  wUI  be  deemed  as  waived. 

2.  It  Is  immaterial,  where  a  libel  la  deemed 
Insufficient  by  tbe  coart  whether  it  is  remedied 
by  a  bill  of  particniars,  or  whether  the  part? 
be  required  to  particularize  by  way  of  amend- 
ment. 

8.  When  a  libel  chanees  a  respondent  with 
continuous  acts  of  adultery  with  a  person 
named,  within  certain  dates,  the  avermmta  are 

sufficiently  detailed  and  specific. 

4.  When  a  libel,  charffin?  respondent  with 
adultery,  sets  forth  the  name  of  the  co-re- 
spondent, and  the  places  where  tbe  alleged  acts 
took  place.  It  is  aufficlent,  althoosh  the  year  in 
which  tbe  alleged  acts  took  ii^ace  is  the  only  ml- 
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lexation  In  mpeet  to  the  Ume  et  their  occur- 
rence. 

5.  Under  a  Btatute  provldins  that,  where  a 
hofibaDd  deserts  his  wife  and  children,  the 
court  mar  compel  him  to  pay  not  exceeding 
$100  per  mouth  for  their  mainteuance,  the 
roart  cannot  exceed  that  amount  In  Ha  allow- 
ance  of  alimouy; 

li.  Large  amounts  cannot  be  granted  to  peti- 
tioners towards  suit  expenses  on  the  first  ap- 
l>'tf.i  tion :  bat  this  does  not  prevent  auhaequent 
applications  for  enlargement,  where,  In  the 
actual  conduct  of  the  cue,  burger  snma  be- 
canne  necessary. 

Salt  by  Bosalte  B.  Addlcks  against  John 
Edward  Addlcks  for  diTorce.  Bule  for  UU 
ut  partlenlars,  and  application  for  allowance 
■if  alimony  pendente  lite,  and  for  Bnlt  money. 
Itule  discharged,  and  allowance  granted. 

The  Ubelant  In  this  case  filed  her  libel,  al- 
Icgliv  therein  as  a  ground  for  dlTorce  that  the 
Kspondent  had  been  guilty  of  adultery  with 
the  co-respondent,  "which  adulterous  prac- 
ticeB  have  extended  and  continued  from  the 
year  1887  until  the  present  time,  tiie  said  adul- 
terous practices  luTlng  been  engaged  In  In 
Brandywlne  hundred,  Newcastle  county  and 
state  of  Delaware;  at  No.  1247  South  Seren- 
leeoth  street  In  t&e  dty  of  Philadelphia  and 
Atate  of  Pennsylvania;  at  the  Mount  Klneo 
House,  in  the  state  of  Maine;  at  the  Tudor 
House,  In  the  ei^  of  Boston  and  state  of 
Massachusetts;  and  at  dlrers  other  places 
to  your  petitioner  at  present  unknown.  Your 
petitioner.  Intending  to  rely  upon  all  of  the 
Acts  of  adultery  before  mentioned,  specifies 
the  following  places  and  times,  u  far  as  she 
la  able,  as  particular  occasions  of  the  hap- 
penings of  sndi  adulterous  Intercourse  be- 
tween the  said  John  Bdward  Addlclcs  and 
[the  co-respondent]:  At  various  times  in  the 
rears  1887,  1888,  and  1889^  at  the  residence 
of  [the  co-reapondent],  near  Claymont,  In  the 
nid  county  of  Newowtle;  In  the  years  1800 
sod  1801,  at  the  house  of  [the  co-req>ondent], 
No.  1247  South  Seventeenth  street,  in  the 
raid  city  of  Philadelphia;  in  the  years  1890 
snd  1801.  at  the  Mount  Klneo  House,  In  the 
BUte  of  Maine;  and  in  the  year  18U,  at  the 
Tudor  House,  In  the  dty  of  Boston  and  state 
of  Massacbosetta.**  The  roipondent  filed  his 
affidavit,  denying  the  allegattons  of  the  libel, 
and  thereupon  asked  that  a  rale  Isane  to  the 
libelant  to  show  cause  why  she  should  not 
file  a  bin  of  particulars  more  spedflcally  set- 
dug  forth  the  acts  and  facts  and  times  and 
places  upon  which  she  rdles,  so  as  to  en- 
aUe  the  defmdant  to  make  defense  thereto. 
The  cause  came  on  for  hearing  upon  the  rule 
for  greater  spedflcatlons  and  the  application 
for  allowances.  At  the  same  time  with  the 
srgument  upon  this  rale  there  was  also 
heard  an  appllcstlon  by  the  libelant  for  alt- 
nony  pendente  lite,  and  an  allowsnce  for 
the  expenses  of  tlie  suit  The  role  for  a  bill 
of  partlcalars  was  retornatde  Janoary  7, 
180B,  on  which  date  ailment  was  heard  on 
both  the  appimttons  above  stated. 

W.  8.  HiUes  and  Henry  S.  Cattell,  for  li- 
belant. Mr.  Lodge,  for  respondent. 


LOKE,  C  J.  We  have  considered  the  two 
points  presented  and  argued  in  this  case,  and 
nre  now  prepared  to  announce  conclusitma 

of  the  court. 

First  With  respect  to  the  bill  of  particu- 
lars: We  have  no  doubt  at  all  that  this  court 
has  the  power  to  pass  upon  the  sufficiency 
of  the  libel,  both  as  to  Its  form  and  as  to  its 
particularity.  And  we  think  that  the  time 
to  object  to  that  want  of  sufficiency  for  ei- 
ther o'f  these  causes  Is  before  the  case  Is 
committed  to  the  commissioner,  and  before' 
answer  filed;  for  If,  either  with  or  without 
answer.  It  goes  to  the  commissioner,  the  de- 
fendant in  the  case  would  be  considered  as 
having  waived  all  objection  to  the  libel.  It 
would  go  with  his  consent.  As  to  the  par- 
ticular mode  in  which  this  should  be  done 
where  the  libel  Is  insufficient  In  the  judg- 
ment of  the  court— whether  by  a  bill  of  par- 
Ocuiars,  or  whether  the  party  be  required 
to  particularize  by  way  of  amendment— is 
more  a  matter  of  form  than  otherwise.  We 
think  that  these  proceedings  were  taken  at 
the  right  time,  and  properly  taken,  whether 
the  demand  Is  for  a  bill  of  particulars,  or  a 
partlcularizatlon  or  specification  of  the 
charges  more  in  detail.  We  do  not  think, 
however,  that  this  is  a  case  where  the  de- 
fendant can  call  for  greater  particularity. 
Examination  shows  that  the  first  charge  la 
a  charge  of  continuous  adultery  within  cer- 
tain dates.  It  does  not  occur  to  us  that  It 
would  meet  the  purposes  of  partlcularlzatioii 
any  better  if  it  were  to  say,  "B^innlng  on 
the  first  of  January,  1887,  and  continuing 
through  that  month,  through  February, 
^farch,  April,  Klay,  and  running  all  through 
the  years  following;"  because  the  statement 
that  there  were  continuous  acts  of  adultery 
from  1887  to  the  time  of  the  filing  of  thla 
petition  necessarily  Includes  that  The  aver- 
ment covers  the  whole  ground,  it  seems  to 
us,  and  Is  therefore  sufficiently  detailed  and 
specific. 

The  same  rule  will  apply  to  the  second  al- 
legation. It  will  be  noted  that  the  co-re- 
spondent and  the  places  are  set  forth  with 
particularity.  The  time  only  is  In  any  re- 
spect vague.  We  listened  with  a  great  deal 
of  attention  to  the  cases  cited  by  the  learned 
counsel  for  the  defendant;  and  none  of  them 
called  for  greater  particularity  where  the 
person  and  the  place  were  named  than  that 
the  years  shall  be  named.  The  month  ap- 
plied to  those  cases  where  the  name  of  the 
co-respondent  was  not  specified. 

We  think  that  the  partlcularizatlon  and 
specification  In  this  libel  are  sufficient  for  an- 
other reason.  Many  of  the  cases  cited  were 
cases  where  there  was  a  trial  upon  an  issue 
framed  before  a  jury,  where  the  trial  must 
be  had  within  the  compass  of  probably  a 
day  or  so,  or  within  the  ordinary  limits  of  a 
jury  trial.  In  snch  cases  the  issue  framed 
required  exact  particularity,  so  that  the  de- 
fendant might  be  advised  beforehand,  and 
know  what  he  had  to  meet  la  that  stmrt 
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time.  Oar  method  Is  different  The  case  Is 
sent  to  a  commlsaloner.  The  testimony  Is 
taken  in  writing.  All  the  testlmouy  for  the 
libelant  Is  heard;  and  ordinarily,  after  It  la 
heard,  an  opportunity  Is  given  tor  the  de- 
fendant to  prepsxe  to  meet  the  clunEes,  lim- 
ited, as  a  matter  of  course,  to  whatever  may 
be  within  the  scope  of  the  allegations  of  the 
llbeL  So  that  no  surprise  can  come  to  the 
defendant.  He  hears  the  whole  case,  and 
has  time  to  prepare  for  the  charges- made 
after  the  testimony  ts  all  heard  on  the  part 
of  libelant.  We  think,  therefore,  for  the  rea- 
sons stated,  that  the  libel  Is  sufficient,  both 
In  form  and  particularity,  and  therefore  dis- 
charge the  rule. 

We  hare  also  consldwed  the  application 
for  alimony  and  a  sum  necessary  to  defray 
the  ezpessea  In  conducting  thla  case.  The 
court  cannot  consult  their  own  feftUags  and 
sympathies  in  such  cases,  but  must  do  exact 
Justice  under  the  law,  and  be  governed  by 
precedents,  where  precedents  have  been  es- 
tablished. In  the  matter  of  alimony,  we 
think  our  discretion  is  somewhat  curtailed 
by  the  Indication  of  the  act  of  the  legisla- 
ture controlling  what  we  think  Is  the  condi- 
tion of  the  parties  in  this  suit  The  petition- 
er asks  for  alimony  for  her  sustenance  pend- 
ing her  suit.  The  legislature  a  few  years 
ago  passed  an  act  providing  that,  where  the 
husband  and  father  deserts  hia  wife  and 
children,  he  is  bound  to  provide  tor  their  sus- 
tenance or  malntMiance.  And  the  legislature 
has  said  that  the  court  may  compel  him  to 
pay  a  sum  of  money  for  the  maiateoance  of 
the  wife  or  children,  or  the  wife  and  chil- 
dren, not  exceeding  In  amount  any  one 
month  the  sum  of  $100.  In  the  McClomb  Di- 
vorce Case,  although  the  matter  was  not 
formally  brought  before  the  court,  that 
amount  was  formally  recognized  as  the  limi- 
tation in  this  court  in  divorce  cases;  and  we 
do  not  think  it  would  be  wise  to  depart  from 
it  The  order  in  this  case  therefore  is  that 
the  defendant  pay  to  his  wife,  pending  the 
suit,  the  sum  of  flOO  per  month,  payable 
monthly  from  this  date,  the  flrst  payment  to 
be  made  one  month  from  this  date. 

When  we  came  to  the  matter  of  expenses 
necessary  In  conducting  the  petitioner's  case, 
W9  were  somewhat  more  embarrassed  than 
on  the  other  matter,  because  there  the  le£l8- 
tatare  seemed  to  have  outlined  our  duty.  We 
recognise  from  the  libel  filed  that  this  case 
win  Involve  a  wide  scope  of  testimony, 
bringing  witness  from  a  distance,  and  win 
doubtless  Involve  a  great  deal  of  labor  and 
expense.  And  yet  here  we  have  been  em- 
barrassed. We  know  of  no  case,  and  upon 
consultation  no  case  can  be  found,  under  the 
practice  of  this  state,  where  large  amounts 
have  been  granted  in  the  flrst  instance;  but 
subsequent  applications  have  been  recogniz- 
ed for  enlargement  if  in  the  actual  conduct 
of  the  case  larger  sums  became  necessary. 
AVe  have  thought  therefore,  considering  all 
the  facta,  that  $1,C00  ought  to  be  paid  by 


this  defendant  for  defraying  the  expouea. 
There  is  no  such  thing  as  counsel  tees  sped.- 
Hed  under  our  statute.  Afl  eKtlays  come  un- 
der such  sum  designated  aa  necessary  in  de- 
fraying expenses  of  suit  We  think  $1,60(\ 
uttder  tbe  practice  of  this  state,  la  as  tar  aa 
we  can  go.  This,  however,  doe*  not  prevent 
an  application  for  an  enlargement  of  this 
sum  if  the  necessities  of  tbe  case  should  In- 
come manifest  We  therefore  fix  the  sum 
of  il,B0O,  and  ordM  the  same  to  be  paid 
within  one  month  from  date,  to  defray  tbe 
expenses  of  the  petltlontr  in  condueClng  this 
suit 


BOBEILEIN  et  al.  t,  NATIONAL  BANK  OF 
WILMINQTOX  AND  BBANDY- 
WINE  et  aL 

(Sapecior  Oonrt  M  Delaware.  Newcaatleb 
.Feb.  Tern.  18&6h) 

BKPUVn—  LawdLOHA  AKB  TbHATIT  —  DlBTKBSS 

roa  Rent— Tri*,l— Wits EssBS. 

1.  Where  defendant  in  replevin  claims  by 
virtue  of  a  diBtress  warrant  the  harden  rests 
OD  him  to  maintaia  that  Issae. 

2.  The  KOodB  of  a  strangei^  oa  demiied  prem- 
ises at  the  time  a  distrees  warraat  is  levied 
may  be  taken  and  sold  by  the  landlord,  provid- 
ed they  are  not  left  there  in  the  way  of  trade, 
as  excepted  by  the  acts  of  asaembly. 

3.  A  distress  may  b«  made  by  toe  butdlord 
hhoself,  or  by  an  authorised  baiUfF. 

4.  The  taking  of  goods  by  diatreBs  may  be 
either  an  actual  or  constmetfre  talttag  into 
poaseeaion. 

&.  Where  it  is  imponible  to  reconcile  con- 
flicting testimony,  the  Jury  should  consider  the 
Festive  positions  of  the  witnesses  with  regard 
to  the  traasactlens,  their  ceanection  therewith, 
tiMir  raeana  of  haowledge,  and  their  interest 

6.  The  property  of  a  stranger  in  possesion 
of  a  tenant  Is  not  liable  to  distraint  when  on  a 
sidewalk  in  frcmt  of  the  demised  prmlsea. 

Action  of  replevin  by  Bobelen  &  Co. 
against  the  National  Bank  of  Wllmlogtoa 
and  Brandywlne  and  another.  Verdict  tor 

plaintiffs. 

Mr.  NieU%  for  plstDtMb.  Mr.  Bmmow,  for 
defendants. 

OULLKK,  X  (cbarglnc,  5nry)<  Thla  |>  an 
action  of  replevin  breocht  by  Robelen  ts  Co. 
against  the  Natltmal  Bank  of  WUmtngton 
and  Bnndywine  for  tbe  neoveiy  of  a  iriano 
and  a  stoeL  17ndw  ttie  pleadiagSt  tbe  de- 
fendants avowed  tbe  taking  eC  the  property 
by  reason  of  having  a  Fight  to  It  In  ether 
words,  it  aakOQttthig  to  a  JostiAeatltHi,  wUcb 
in  law  oonatltutes  rcafiy  a  declaration  of 
their  rights,  and  constitutes  tbem  reslly  tlie 
plaintiffs,  the  harden  at  proof  rests  i^Mga 
them  to  diow  that  they  have  a  right  to  the 
pnv»erty.  It  appears  from  the  facts,  not  dis- 
puted In  this  ease,  that  en  the  7th  ot  Jnae* 
1802,  tbe  plain tlfCS,  Hobelen  &  Co.,  contra ct- 
ed  with  one  Oeorga  W.  Evans  ter  the  ule  of 
a  piano,  accordtaig  to  esDtract  which  la  vrk 
duced  In  erldanee  hers,  the  terns  of  wblcta 
are  therein  set  oat;  tituit  tbe  piano  waa  de- 
livered to  Mr.  Bvans,  flrst  at  a  certain  house. 
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and  finally  carried  Into  tbe  honse  on  the 
pronlKS  whicb  had  been  demised  to  blm 
bj  the  National  Bank  of  Wilmington  and 
Brandywine,  the  defendants  in  this  case. 

It  Is  contended  on  the  part  of  the  defend- 
ants that,  TThlle  the  piano  was  on  the  prem- 
ises, rent  became  due  to  the  National  Bank 
of  Wilmington  and  Brandywine  frofn  George 
W.  Brans,  who  was  the  tenant  thereof;  that, 
for  the  purpose  of  recovery  of  the  rent,  they 
issued  a  distress.  When  rent  Is  In  arrears 
and  due,  the  landlord  has  a  right  to  distrain 
upon  the  property  of  the  tenant  In  order  to 
make  his  money,  not  only  has  he  a  right  to 
distrain  upon  the  goods  of  the  tenant,  but 
also  to  distrain  upon  all  the  goods  that  are 
on  the  premises,  eren  If  they  be  the  goods 
of  a  stranger,  provided  they  are  not  goods 
that  are  left  there  In  the  way  of  trade  or 
otherwise,  as  in  the  case  of  Uvery  stables  and 
some  other  matters  detailed  In  the  act  of  as- 
semMy.  Bot,  according  to  the  law,  where 
the  goods  of  a  stranger  are  on  the  demised' 
premises  at  the  time  the  distress  Is  levied, 
then  the  landlord  obtains  the  right,  and  may 
take  them  and  sell  fbem.  Bat  If,  tiefore  the 
distress  Is  levied,  the  stranger,  having  prop- 
erty npon  the  demised  premises,  removes  that 
pnq>erty,  then  it  is  no  longer  subject  to  a 
Hen  for  -rent;  nor  can  it  be  followed  as  can 
the  goods  of  the  tenant  under  the  act  of  as- 
sembly. 

The  qnestlont  then,  that  comes  up  for  you 
to  decide  in  this  case.  Is  whether  or  not  this 
piano  and  stool  (which.  It  Is  not  denied  here, 
was  the  property  of  Bobelen  &  Co.)  were 
taken  under  and  by  virtue  of  that  distress  on 
the  premises  which  had  been  occupied  by 
George  W.  Evans,  as  tenant  under  the  Na- 
tional Bank  of  Wilmington  and  Brandywin& 
A  distress  may  be  made  by  the  landlord  him- 
self, who  may  go  and  distrain  personally  np- 
Ml  the  goods  of  his  tenant,  or  he  may  author- 
ise and  empower  a  bailiff  to  do  that  for  him. 
Although  all  the  facts  relative  to  the  same 
have  not  been  brought  out  very  clearly,  yet 
proof  has  been  offered  here,  which  Is  not  de- 
nied, that  the  defendant  In  this  case  took  out 
a  distress  warrant  placed  it  In  the  hands  of 
a  constable,  and  that  he  (the  constable)  dis- 
trained npon  (among  other  goods  of  the  t^- 
ant,  George  W.  Bvans)  a  piano  and  a  piano 
stool.  It  Is  alleged  on  the  part  of  the  de- 
fendants in  this  case  that  the  goods  were  up- 
on  the  premises  at  that  time.  Now,  here 
comes  In  a  conflict  of  testimony.  This  paper, 
a  warrant  of  distress,  was  Issued  on  the  26th 
day  of  March,  18M.  It  Is  alleged  that  on 
that  day  the  warrant  was  executed  by  levy- 
ing npon  the  goods;  In  other  words,  the  seis- 
ing of  the  said  piano.  The  taking  of  goods 
In  distress  may  be  an  actnal  or  a  manual 
taking  (nto  possession,  or  It  may  be  a  con- 
structive taking;  that  Is,  such  a  taking  by 
the  landlord  or  otDeer  as  amounts  to  a  con- 
structive possession  or  putting  the  goods  In 
what  Is  called  "cnstodla  legls." 

The  plaintiffs  contend  that  the  time  of  the 
41 


taking  of  these  goods  by  the  defendant  wa« 
the  23d  of  March,  1894.  The  defendants  con- 
tend that  it  was  on  the  2eth  of  March,  mm. 
All  the  testimony  that  Is  presented  to  you 
refers  to  one  and  the  same  transaction.  Now, 
It  Is  very  material  to  decide  that  matter, 
for  yon  wUl  observe  that  this  case  hinges 
upon  that  fact.  If  It  was  on  the  2Sd,  then,  of 
course,  they  had  no  right  to  take  the  said 
piano,  because  they  had  no  distress  warrant 
under  which  they  could  take  It  If  It  was 
upon  the  26th,  then,  of  course,-  they  had  a 
writ  under  which  they  could  take  the  said 
piano,  provided  It  was  then  on  the  demised 
premises.  Under  those  clrcnmstances,  they 
would  have  a  perfect  legal  right  to  take  It 
As  to  the  testimony  given  to  yon  upon  that 
matter,  it  rests  entirely  with  yon  to  decide. 
There  is  a  great  diversity  of  testimony. 
There  is  positive  testlmooy  on  both  sides. 
The  witnesses  for  defendants,  for  Instance, 
swear  positively  that  the  taking  of  this  piano 
by  Robelen  &  Co.  was  on  the  26th  of  March, 
1894,  and  that  the  defendant  went  there  im- 
mediately after  obtaining  the  writ  through 
the  constable,  and  levied  upon  the  piano;  In 
other  words,  that  they  made  a  legal  seizure 
of  the  goods.  It  Is  contended  by  the  plain- 
tiffs equally  as  positively  that  it  was  not  on 
the  26th.  but  that  it  was  on  the  2Sd,  of 
March,  1884;  when  yon  will  observe  from  the 
proof  In  this  case  thwe  could  have  been  no 
distress  warrant  issued,  because  the  rec<»^ 
shows  It  was  on  the  26th  that  the  writ  was 
Issued.  Where  there  Is  a  diversity  of  testi- 
mony, it  Is  your  duty,  in  the  first  place,  to 
reconcile  the  same  If  you  can.  If  you  can- 
not rectmcfie  the  testimony,  If  It  Is  of  such 
a  confiictlng  nature  that  It  Is  Impossible  to 
be  reconciled,  then  yon  are  to  take  Into  con- 
sideration the  relative  position  of  the  par- 
ties with  regard  to  the  transactions,  their 
connection  therewith,  their  means  of  knowl- 
edge, and  the  opportunities  each  had  of  best 
knowing,  as  well  as  the  Interest  of  the  par- 
ties; and  you  are  to  give  weight  to  that  tes- 
timony which,  in  your  mind,  Is  the  strongest; 
in  other  words,  to  the  preponderance  of  tes- 
timony. If,  therefore,  you  should  be  sails- 
fled  and  find  that  the  service  of  this  distress 
warrant  was  upon  the  26th,  when  at  the  same 
time  the  taking  of  the  piano  was  on  the  23d, 
of  March,  1894,  then,  as  a  matter  of  coarse, 
the  defendants  could  not  recover  In  this  case, 
because  they  bad  no  writ  which  they  could 
execute  on  the  2Sd.  So,  the  whole  case  will 
turn  uiKHi  that  matter  as  to  whether  they 
levied  upon  these  goods  on  the  23d  or  the 
20th  of  March.  Yon  have  heard  the  testi- 
mony given,  and  you  mast  give  weight  to  the 
testimony,  under  the  rule  I  have  mentioned, 
and  decide  accordingly. 

There  Is  another  questitm  relative  to  which 
we  have  been  asked  to  cliarge  you  In  this 
case,  and  that  Is  as  to  what  constitutes  the 
"premises."  Ton  will  notice  that  the  words 
of  the  act  of  assonbly  are  that  distress  will 
Ue  for  an  the  gooda  and  diatt^  npon  the 
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demised  premise*.  The  demised  prunlses  are 
the  premises  occupied  by  the  tenant  as  dellr- 
ered  to  him  by  the  landlord  to  be  used  for 
specified  purposes.  Ton  hare  heard  the  evi- 
dence which  has  been  offered  here  as  to 
whether  the  goods  when  taken  were  In  the 
house  or  on  the  pavement  Now,  If  the  piano 
was  on  the  demised  premises  at  the  time  It 
was  levied  upon,  then,  as  a  matter  of  course, 
this  levy  holds,  and  the  defendants  would 
have  a  right  to  recover.  But,  If  It  was  sev- 
ered from  the  premlseB, — ^In  other  words.  If 
the  piano,  according  to  the  testimony,  was 
sufficiently  proved  to  yon  to  be  out  upon  the 
pavement, —then  we  say  to  yon  that  the 
streets  of  the  city  or  the  pavement  In  fnmt 
of  a  house  which  the  city  Is  compelled  to 
keep  In  order,  and  for  which  the  dty  Is  lia- 
ble for  any  Injury  which  may  occur  hereon, 
are  not  of  such  a  nature  and  chanuiter  as  to 
be  rented  by  the  tenant  Evw  though  It  Is 
true  that  where  a  railroad  Is  laid  out  through 
a  man's  land,  onless  he  deeds  the  land,  the 
road  merely  acquires  an  easonent  to  pass 
through  It  the  same  being  tme  with  refer- 
ence to  a  road  laid  oot  hy  act  of  aasnnbly 
that  passes  through  your  land.  That  road 
Is  notiilng  but  an  easement,  and.  In  case  the 
road  Is  erer  closed  up  or  done  away  with, 
you  are  not  deprived  of  the  fee,  but  the  fee 
reverts  back.  Bnt,  at  the  same  time,  the  right 
to  use  the  road— the  easement— bel<»gs  to  the 
party  fw  whose  benefit  it  has  been  laid  oat 
So  with  regard  to  the  public  streets. 

Then.  If  this  levy  was  made  either  on  the 
23d  or  2Gth  of  March,  18M.  and  .  this  piano, 
belonging  to  Messrs.  Bobelen  ft  Co.,  was  off. 
tiie  premises,  the  defendants  had  no  right  to 
make  a  distress  upon  It  and  in  such  case 
you  could  not  find  anything  by  way  of  dam- 
ages as  against  the  plano^  With  reference 
to  the  stool  In  this  case,  this  salt  was  brought 
for  the  recovery  of  a  piano  and  stooL  It 
does  not  ai^ear  that  there  has  been  any  evi- 
dence to  show  that  the  piano  stool,  which 
has  been  alleged  to  be  worth  five  dollars,  was 
ever  removed  frmn  the  isemises.  It  was  not 
oa  the  pavement,  but  was  in  the  house:  and 
therefore  the  piano  BtxxA  wufi  legally  levied 
upon  under  and  by  virtue  of  that  distress, 
and  therefore  we  would  say  to  you  In  that 
case,  the  judgment  being  for  the  balance  of 
the  rent  the  defendants  would  be  entitled  to 
a  verdict  for  five  dt^rs,  the  value  of  the 
stool,  as  applicable  to  the  rent  which  is  In 
arrears  and  not  paid. 

Verdict  for  plaiutiSs,  for  six  cents  and  costs. 


TOWN  OF  PITTSFIELD  v.  TOWN  OF 
EXETER. 

(Supreme  Court  of  New  Hampabir&  Merri- 
mack.   July  29,  1898.) 

Taxation — Stocks— Riohts  or  Towrs— Cou.at- 
KRAL  Attack. 
1.  Uailroiid  stock  held  by  an  administrator  Is 
owned  by  him,  within  Rev.  St.  c.  89,  U  4-6, 
givlns  part  of  the  tax  thereon  to  the  town  In 
n-hich  uie  stock  ii  owned. 


2.  A  town  whldi  falls  to  seasonably  transmit 
to  the  state  treasurer  an  invoice  of  shares  at 
stock  owned  by  inhabitants  thereof,  as  required 
by  Pub.  St  c.  67,  |  26,  and  Id.  c.  64, 1 16,  can- 
not recover  taxes  thereon  apportioned  by  him 
to  another  town, 

3.  The  state  trcasarer.  In  i>eTforming  his  do- 
ty relative  to  apportioning  taxes  on  railroad 
stock,— to  "determine  upon  the  evidence  to 
what  town  the  shares  •  «  •  shall  be  cred- 
ited" (Pub.  St.  e.  64.  f  17).— acts  Judicially: 
and  his  decision  caonot  be  attacked  collateral- 
ly, but  only  by  certiorari,  provided  by  Pub. 
St  c.  59,  i  11. 

Action  by  the  town  of  Plttsfleld  against  the 
town  of  Exeter.  Case  discharged. 

Assumpsit  for  money  had  and  tectived. 
Facts  agreed:  John  J.  B^  late  of  Bxeter. 
died  August  22,  ISEKJ,  owning  shares  of  the 
capital  #tO(dE  of  certain  tnsunuice  and  rail- 
road corporations  In  this  state.  George  B. 
Kent,  of  Pittsfldd,  was  appointed  administra- 
tor of  his  estate  September  IS,  1893,  aDd  as 
su^  has  bM  the  stocks  ever  since,  and  re- 
ceived the  dividends  upon  them.  Bell's  wid- 
ow and  <^Ildren  iiave  resided  In  Exeter  since 
his  decease.  The  selectmen  of  Pittsfldd  In 
the  years  1885  and  1890,  and  the  selectmen  of 
Bxeter  hi  the  years  1804,  1895,  and  1896. 
seasonably  took  an  Invoice  of  the  railroad 
stock,  and  transmitted  a  stetement  thereof 
to  the  state  treasurer,  as  required  by  the 
statute.  The  state  treasurer,  without  a  no- 
tice to,  or  a  hearing  of.  IMttsfleld,  apportioned 
and  paid  to  Exeter  each  year  the  portion  of 
taxes  pertahiing  to  both  the  insurance  and 
railroad  stocks.  Plttsfleld  demanded  the 
same  of  the  state  treasurer  In  1895  and  tSdG. 
and  of  Bxeter  before  beginning  this  action. 

Burnham,  Brown  &  Warren,  for  plaintiff. 
I^stmao  &  Yotmg,  for  defendant. 

CHASE.  3.  Prior  to  the  enactment  of  the 
Revised  Statutes,  railroad  stock,  like  I)ank 
stock  and  other  divldeud-paying  stocks,  ex- 
cepting that  of  manufacturiiig  corporations, 
was  taxable  to  the  owner  In  the  town  la 
which  be  resided.  Laws  18.33,  c.  108,  §  1.  2. 
If  the  owner  had  died.  It  was  taxable  to  his 
widow,  any  of  his  children,  his  heirs,  or  any 
other  person  who  would  consent  to  be  con- 
sidered In  possession  thereof;  and,  if  no  one 
would  so  consent.  It  was  taxable  to  his  heirs 
generally.  Laws  1830,  p.  55G,  |  10.  In  t&iO 
Iirovlsiou  was  made  by  which  selectmen 
could  procure  the  appointment  of  adminis- 
tr.itors  upon  estates  having  personal  property 
subject  to  taxation,  if  the  persons  Interested 
iu  the  estates  refused  or  neglected  to  have 
administration  taken  out,  Laws  1840,  c.  550. 
S  2.  Whcu  there  is  an  administrator,  he  has 
the  legal  title  to  the  personal  property  of  the 
deceased.  Ladd  v.  WisTgin,  35  N'.  H.  421. 
430.  By  the  Revised  Statutes,  stocks  in  alt 
corporations  In  this  state,  except  manufactur- 
ing and  railroad  coriMiratlons,  If  held  by  an 
administrator,  were  taxable  to  hLm  In  the 
town  In  which  be  resided,  If  In  the  state,  and. 
If  not,  in  the  town  In  which  the  person  beoo- 
flclall>-  interested  la  them  resided.   Bev.  St. 
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<.S8.|S;Id.e.4ail&  A  ipeclal  annual 
lax  of  1  per  cent,  waa  Imposed  apon  the  ctp- 
ttal  stock  of  railroad  corporatlonB  expended 
iritliln  the  state,  to  be  asslsned  and  distrib- 
uted one-fonrtta  to  the  towns  In  vhich  the 
.railroads  were  located,  In  proportion  to  the 
capital  Steele  expended  therein  for  buildings 
and  the  right  of  way;  three-fonrths  of  the 
portion  received  upon  stock  owned  in  the 
state  to  die  towns  In  which  it  was  owned 
on  the  let  day  of  April,  In  proportion  to  the 
ownership;  and  the  remainder  to  the  state. 
Id.  c;  38,  U  ^-9;  Beport  of  Commissioners  on 
Berlsed  Statutes,  e.  38.  This  scheme  of  tax- 
ation, with  modifications  in  certain  particu- 
lars, has  continued  to  the  present  time.  Laws 
1S43,  &  84,  M  3-*;  Gen.  St  c.  Bl,  H  4^; 
Id.  c.  67;  Gen.  Laws,  e.  62;  Pub.  St.  c.  64. 
The  proTlalons  of  the  statutes,  and  the  dr- 
comstances  under  which  they  were  enacted, 
•bowtbatatown'srightto  taxes  assessed  upon 
pn^rty  represented  railroad  stock  defends 
open  the  same  conditions  as  its  right  to  as- 
sess taxes  npon  bank  and  other  kinds  of  cor- 
porate ato^.  The  change  made  In  the  stat- 
utes In  1843,  like  that  made  In  1864  In  tbe 
statutes  relating  to  tlw  assesnnent  of  taxes 
apaa  deposits  In  savlnga  banks  (Petition  of 
Colon  Five  Cents  Sarlngs  Bank  [N.  H.]  36 
AtL  17),  mainly  affected  the  method  of  tax- 
ation, and  did  not  take  from  towns  taxes  to 
vhlch  th^  were  entitled  under  the  old  sys- 
tem, nor  distinguish  their  right  to  taxes  as- 
:«e88ed  upon  railroad  stock  from  their  right 
to  taxes  assessed  upon  bank  and  other  stocks. 
"Owned,"  In  the  provision  relating  to  the  dis- 
tribution of  railroad  taxes  (Bev.  SL  c.  38.  I 
5,  par.  2:  Pub.  St,  c.  64,  |  13,  par.  2),  was 
used  In  the  same  sense  as  tbe  word  "owner" 
la  the  proTisImi  which  requires  that  stock  In 
£orporatl<mB  shall  be  taxed  to  the  owner  In  the 
town  In  which  be  resides,  If  In  this  state. 
Ber.  St.  c.  40.  I  4:  Pub.  St.  c.  66,  I  7.  A 
similar  change  was  made  in  188T  In  the 
method  of  assessing  taxes  vvon  tbe  property 
of  fire  insurance  companies,  and  what  has  Just 
been  said  applies  equally  to  this  diange.  It 
follows  from  these  considerations  that  the  re- 
iVQt  dec-lHlon  bl  Kent  t.  Exeter  (N.  H.)  — 
AtL  — ,1  that  bank  stock  held  by  an  admin- 
istrator Is  taxable  to  falm  In  the  town  In 
which  he  resides,  although  tbe  belrs  at  law 
uf  the  estate  reside  la  another  town.  Is  au- 
thority for  tbe  holding  in  this  case  that  the 
plalntlf&i  were  entitled  to  the  portions  of  the 
railroad  and  hisarance  taxes  of  1805  and 
IS06  that  were  paid  to  the  defendants.  They 
were  not  entitled  to  a  portion  of  the  railroad 
taxes  of  t80i,  because  their  selectmen  neglect- 
that  year  to  toke  on  invoice  of  the  shares 
of  railroad  stock  owned  by  the  administrator, 
aud  to  transmit  a  statement  thereof  to  tbe 
rtate  treasurer.   Pub.  St  c.  64,  {  16. 

The  question  remains  whether  the  plain- 
lifts  can  recover  In  this  action  the  money  to 
which  they  were  entitled,  but  which  has  been 
paid  to  tbe  defmdants.  The  duty  of  appor- 
tioning lalbcoad  and  insurance  toxes  to  towns 
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Is  placed  np(A  the  ilate  treasuer.  Ber.  St. 
c.  38, 1  6;  Pub.  St  c.  64, 1 18;  Id.  c.  66,  1 10. 
The  officers  of  corporations  are  required  to 
furnish  him  Information  concerning  the  own- 
ership of  their  stocks.  Ber.  St  c  88,  I  6; 
Pub.  St  c.  64, 1  5;  Id.  a  (B,  I  &  Since  1800. 
selectmen  have  been  required  to  take  an  in- 
Tola  of  the  shares  of  railroad  stock  owned 
by  Inhabitants  of  their  towns,  and  seasonably 
to  transmit  to  the  state  treasurer  a  state- 
ment, under  oath,  giving  tiie  names  of  stock- 
holders, and  the  number  of  shares  owned  by 
each.  Laws  1860,  c.  2353,  i  2;  Pub.  St  c. 
67.  I  2;  Id.  &  64,  f  1&  If  tbe  stotements 
received  from  these  different  sources  disagree. 
It  is  made  the  duty  of  the  stote  treasurer  to 
adjust  the  "discrepancies  •  *  •  in  sndi 
manner  as  shall  be  satisfactory  to  Um" 
(Laws  1800,  e.  2358,  1  3),  or.  In  other  words, 
to  "determine  upon  tbe  evidence  to  what 
town  the  .  shares  •  •  •  shall  be  credited." 
Pub.  St  c.  64,  I  17.  Tbe  original  act 
vlded  that  he  should  make  an  apportionment 
to  a  town  upon  recelvii^  from  the  selectmen 
satisfactory  evidence  that  the  stock  to  which 
it  pertained  was  owned  In  the  town  on  tbe 
1st  day  of  April.  Bev.  St  c.  39,  S  5.  par.  2. 
There  Is  no  special  provision  of  this  kind  re- 
lating to  the  apportionment  of  Insurance  tax- 
es, but,  as  the  apportionment  cannot  be  made 
without  determining  the  question  of  owner- 
ship of  tbe  stoclE,  authority  to  determine  It  Is 
implied.  In  performing  the  duty  the  treas- 
urer acts  in  a  Judicial  capacity.  The  ques- 
tion that  was  before  tbe  treasurer  In  this  ca8<< 
In  all  respects  resembled  the  one  that  was 
before  tbe  selectmen  of  Exeter  when  they 
assessed  tbe  toxes  that  were  under  considera- 
tion in  Kent  v.  Exeter,  supra,  and  his  act  In 
apportioning  the  taxes  to  Exeter  was  equally 
a  Judicial  act  Edes  v.  Boardman,  S8  N.  H. 
680;  Boody  V.  Watson,  04  N.  H.  102,  8  Atl. 
784;  Bradley  v.  Laconhi,  60  N.  H.  268.  3() 
Atl..331.  The  decision  cannot  be  attacked  col- 
laterally in  the  one  case  any  more  than  in  the 
other.  Although  the  law  does  not  give  a  par- 
ty aggrieved  by  a  decision  of  tbe  state  treas- 
urer a  right  of  appeal,  as  It  does  to  one  ag- 
grieved by  a  decision  of  selectmen  (Pub.  St. 
c.  60.  I  11),  It  affords  him  an  ample  remedy 
In  the  writ  of  certiorari.  Whether  the  plain- 
tiffs should  have  the  writ  in  this  case  depends 
npon  the  decision  of  questions  of  fact,  which 
has  not  been  made  and  cannot  be  made  here. 
Grand  Trunk  By.  Co.  v.  Town  of  BerUn  (N. 
H.)  30  Att  oCU.  Case  discharged.  All  con- 
curred 


MARTIN  V.  BATCHELDER  et  al. 
(Supreme  Court  of  New  Rnmpshire.  Ilillsboro. 
July  20,  1808.) 

StaTDTBOP  FkaUDS— CoSTHAOT  to  be  PSKFOKMBIt 

Within  a  Ybah. 
A  contract  to  koep  a  horse  n  year  for  its 
use,  made  several  days  before  delivery  of  tlie 
horse,  is  not  within  the  statutt.-  of  frauds,  as 
one  not  to  be  performed  within  a  year  from 
the  time  It  was  made.  as.while  the^xptwtatioa 

Digitized  by  Google 


84 


41  ATLANTIC  BEPOBTEB. 


of  the  parties  wu  diat  mow  than  a  rear  would 
elspae  before  tta  full  performance,  It  would 
have  been  folly  performed  within  a  year,  had 
the  horse  died  within  that  time. 

The  plaintiff's  evidence  tended  to  show 
that  he  delivered  the  horse  to  the  defendant 
Herman  May  28,  1896,  under  an  oral  agree- 
ment made  prior  to  May  1st,  by  which  Her- 
man was  to  keep  the  horse  a  year  for  the 
use  of  it  Herman  ni.ed  It  awhile,  and  then 
caused  It  to  be  pastured  and  afterwards  to 
be  kept  by  the  defendant  Charles.  The  de- 
fendants claimed  a  lien  upon  the  horse  for 
Its  keeping.  Theru  was  a  finding  in  favor 
of  the  plaintiff,  subject  to  the  defendants* 
exception.  Exception  overruled. 

Jolui  P.  Bartlett,  for  idalntlff.  Bnmluun, 
Brown  &  Warren,  for  def udants. 

CHASE,  J.  Ab  the  exception  was  general, 
and  no  brief  has  been  furnished,  the  error 
which  the  defendants  intended  to  allege  by 
the  exception  is  a  matter  of  conjecture.  If 
it  was  that  the  agreement  set  up  by  the 
plaintiff  was  within  the  statute  of  frauds, 
because  It  was  not  to  be  performed  within 
one  year  from  the  time  it  was  made  (Pub. 
St  c.  215,  I  2),  the  exception  must  be  over^ 
ruled.  "If  by  Its  terms,  or  by  reasonable 
construction,  the  contract  can  be  fully  per- 
formed within  a  year,  although  It  can  only 
be  done  by  the  occurrence  of  some  contin- 
gency by  no  means  likely  to  happen,  such 
as  the  death  of  some  party  or  person  re- 
ferred to  In  the  contract,  the  statute  has  no 
application,  and  no  writing  Is  necessary." 
Blanding  v.  Sargent  S8  N.  EL  238,  246;  Gault 
T.  Brown,  48  N.  H.  183.  tSd.  If  the  horse,  the 
subject  of  the  contract  in  tbis  case,  bod  died 
within  the  year  after  the  agreement  was 
made,  the  agreement  would  have  been  fully 
performed.  Ui»on  the  happening  of  this 
event,  Herman  would  have  had  the  use  of 
the  horse  as  long  as  the  contract  entitled  him 
to  it  under  the  circumstances,  and  the  plain- 
tiff would  have  received  fnll  compensation 
therefor.  Nothing  would  remain  to  be  done 
by  either  party.  The  expectation  of  the 
parties  when  the  contract  wu  made  that 
mpre  than  a  year  would  elapse  before  It 
would  be  fully  performed  was  Immaterial, 
since  their  Intent  allowed  of  Its  complete  per^ 
formance  within  a  year.  If  the  horse  died 
within  that  time.  In  tfats  respect  the  con- 
tract doM  not  differ  from  those  considered  hi 
the  cases  cited.  See.  also,  Peters  v.  Inhabi- 
tants of  Westborough,  19  Pick.  (Mass.)  364. 
Bxceptioa  ovwmled. 

CLARK,  GL  J.,  did  not  sit  The  others  con- 
curred. 


BUTPTBRWORTH  v.  CONROW. 
(Superior  (3onrt  of  Delaware.  Newcastle. 
Feb.  Term,  189S.) 
LiBii/— Ualick. 
One  who  has  riven  a  letter  of  recommenda- 
tlOB  cannot  be  held  for  libel  if,  on  matters  com- 


ing to  his  knowledge,  which  lead  bhn  to  snspect 
the  honesty  of  the  person  recommended,  her 
without  malice,  but  merely  with  a  desire  to  rec- 
tify a  wrong,  writes  the  person  with  wh<mi  «m 

{tloyment  was  obtained  on  the  strength  of  the 
etter  that  he  was  mistaken  as  to  the  htttesty 
of  the  person  recommended. 

Action  by  George  S.  BntterworUi  against 
Joseph  D.  Gonrow.   The  jury  disagreed. 

Mr.  Chandler,  for  plalntUL   Bradford  4 

Byrne,  for  defendant 

OTTLLEN,  3.  (charging  Jury).  l%e  case 
which  you  are  impaneled  to  try  is  one  com- 
monly called  an  action  on  the  case,  which  is- 
brought  for  what  Is  termed  In  law  a  "libel." 
The  suit  involved  originally,  not  only  a  libel, 
but  also  a  count  for  slander,  which  has  been 
abandoned.  Therefore  It  is  not  necessary  for 
us  to  say  anything  to  you  In  relation  to  the  law 
of  slander.  This  action  Is  brought  for  the 
purpose  of  recovering  damages  by  reason  of 
what  Is  claimed  on  the  part  of  the  plaintiff 
a  libelous  publication.  In  this  case  very 
much  Is  admitted,  which  relieves  you  of  a 
great  deal,  and  the  case  therefore  comes 
down  to  a  very  narrow  limit  It  appears 
from  what  is  agreed  upon  and  what  is  ad' 
mltted  on  both  sides  that  the  defendant  wa» 
the  owner  of  a  tract  of  land  aud  premises 
near  this  city,  called  "Woolton  Hall";  that 
some  time  in  the  month  of  March,  1891.  nn- 
der  and  by  virtue  of  an  agreement  relative 
to  which  there  has  been  no  dispute  at  all, 
the  plaintiff  went  into  the  occupancy  of  It- 
and  was  to  till  the  land  and  attend  to  It,  and 
perform  various  other  duties;  that  he  occU' 
pied  those  premises  up  to  some  time  In  Feb' 
ruary.  1893;  that  some  time  during  that 
month  the  bills  were  brought  In  as  usual, 
and  there  was  no  dispute— no  misunderstand' 
ing  whatever— as  between  the  partlei  during 
that  time.  In  1893,  some  time  in  the  month 
of  February,  the  defendant  concluded  to  rent 
the  place  no  longer,  and  notified  the  irialntUT 
ttiat  he  would  not  need  his  services  after  s 
certain  time,  and  that  he  was  to  move,  which 
he  did  at  a  certain  time  In  the  month  of  Feb- 
ruary, 1893,  which  was  prior  to  the  regular 
moving  time.  That  is  a  matter,  however, 
which  does  not  come  Into  this  case.  It  ap- 
pears that  there  was  no  misunderstanding 
and  no  disagreement  at  all  before  the  mov- 
ing of  the  plaintiff  off  the  property  of  which 
he  had  been  In  possession.  Before  the  plain- 
tiff left  the  place,  he  had  made  an  arrange- 
ment under  and  by  virtue  of  which  he  had 
agreed  to  enter  the  employ  of  a  gentleman 
by  the  name  of  Wbithrldge,  near  Baltimore. 
When  he  went  to  see  Mr.  Whithrldge  about 
the  position,  the  latter  required  a  reference 
as  to  his  character,  and  it  appears  that  the 
defendant  gave  him  a  letter  of  recommenda- 
tion, which  Is  not  disputed,  but  Is  admlttecT 
In  this  case.  Under  and  by  virtue  of  that 
letter,  he  went  into  the  employ  of  Mr.  Whith- 
ridge.  Shortly  after  so  going  into  his  em- 
ploy, there  was  a  settlement  as  between  the 
defendant  and  the  plaUitlff;  and  it  la  coU' 
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(aided  that  tiie  defendftnt  became  wtiafled 
tiiat  matteis  were  not  right,  and  tbat  there 
was  a  mlanad^vtandlng  ae  to  the  recom- 
mendation he  had  given;  and  th^eapon, 
having  given  a  strong  recom  mendatlon,  and 
tUa  gentleman  being  accepted  under  those 
tenna,  the  defendant  wrote  to  Mr.  Whlth- 
ridge  to  know  whether  or  not  he  was  the 
gentleman  to  whom  he  had  recommended  the 
plain  tiff.  Ail  the  letters  are  here  In  evidence 
before  yon.  and  apeak  ft>r  themselves.  He 
wrote  hack  that  he  waa  the  gentleman,  and 
that  Oke  idalBtlff  was  In  his  emidoy.  and  tbat 
be  had  taken  him  under  and  by  virtue  of  bU 
letter  of  recommendation.  The  defendant 
thereupon  wrote  the  following  lettex,  which 
Is  the  foondatlon  of  this  action:  "Phlladel- 
phta.  March  Idt  1893.  W.  H.  Whithrldge. 
Esq.,  Baltimore,  MdL— Dear  Sir:  Tonrs  of 
the  16th  of  ^rch  at  hand.  I  do  wish  to  re- 
call the  recommendation  given  to  George  S. 
Bnttorwco-th,  and.  while  verr  unpleasant,  I 
feel  it  mj  dnf  J  to  put  too  on  your  guard.  I 
am  In  a  similar  position,  bhvlng  to  trust  my 
fdace  entirely  to  the  care  of  persons  bi 
charge,  not  seeing  It  for  months  sometimes. 
At  the  time  the  letter  was  written,  I  had 
never  had  any  cause  to  suspicion  Butter- 
worth,  and  consequently  gave  It;  but  since 
February  l&th.  the  last  day  I  have  seen  him, 
many  things  bave  occurred  to  cause  me  to 
regret  having  done  sa  I  must  now  say  he 
Is  not  only  untruthful,  but  dishonest,  having 
•old  artldes  belonging  to  me.  and  appropriat- 
ing the  money  to  hla  own  use,  and  taken 
money  given  him  to  pnrcbase  supples  with, 
and  had  them  charged,  reporting  to  me  tbey 
vere  paid  for.  These  are  serlons  charges; 
<onseqnently  my  desire  to  communicate  with 
the  proper  poson.  Yours,  truly,  Jos.  D.  Con- 
row.**  Hiat  letter  haTli^  been  received,  by 
reason  thereof  Mr.  Whithrldge  dlscha^ed 
the  plain tUf,  whom  he  had  taken  on  the  rec- 
oramendatkii  of  the  def^idant.  Now,  we 
would  say  to  you  that,  If  that  letter  stood 
alone,  ttiere  la  anffldent  to  constitute  a  libel, 
because  a  libel  Is  a  publication  of  a  matter 
In  writing  which  ten^  to  disgrace  a  person 
cr  brli^  him  Into  ridicule.  In  other  words. 
It  Is  not  a  questkm  as  to  the  purport  or 
meaning,  because  the  terms  of  It  themselves, 
standing  altme,  conatltate  a  Ubel  In  itself. 
To  constitute  a  libel.  It  must  be  written  with 
a  mallclona  Intent  willfully  and  wrongfully 
to  Injure.  In  this  case  there  are  the  pleas 
of  not  goUty  and  of  privilege,  which  may  be 
wdl  tnonght  In  under  the  bead  of  not  guilty, 
and  are  virtually  embraced  under  that,  al- 
though counsel,  out  of  abundance  of  cau- 
tion, bare  aeen  fit  to  plead  them  special- 
ly. There  la  alao  the  plea  of  justification. 
We  say  to  you  fiiat  this  paper,  standlug 
alme.  If  the  party  bad  {beaded  not  guilty, 
would  oi  ttaelf  per  se  have  been  sufOdent  to 
tender  the  defendant  In  this  case  liable  to 
any  damages  which  he  had  sustained  by 
reasm  of  being  dlschufed  from  tbat  posl- 
tloo;  for  yon  will  observe  that  It  la  admitted 


that,  under  and  by  vlrtne  of  this  recommen- 
dation from  the  defendant,  the  plaintiff  ob- 
tained this  place  from  Mr.  Whithridge,  and 
then,  aft^  having  obtained  the  place,  a  let- 
ter was  received  from  the  defendant  on  the 
strength  of  which  the  plaintiff  waa  dis- 
charged.  Therefore  there  was  an  Injury. 

TbB  matter  then  for  you  to  consider  la,— 
and  that  la  a  matter  of  evidence,  altc^ether, 
and  we  only  speak  to  you  as  to  what  the  law 
Is,— was  be  Justlfled  In  writing  this  letter? 
Ton  haTO  heard  the  testimony,  and  you,  of 
course,  know  about  that  We  <mly  state  to 
you  what  the  law  la,  and,  so  far  as  the  testl- 
mmiy  Is  concerned,  you  must  KptHy  It  Has 
the  evld«ice  produced  here  shown  that  the 
defendant  bad  sufBdent  a^nnds  for  recall- 
ing the  recommendation  Y  ▲  man  may  fre- 
quently recommend  another  perscm,  and 
think  It  Is  all  right  and  proper.  Matters  and 
facts  afterwards  come  to  hla  consideration  by 
some  means  or  other,  and  be  recalls  that  rec- 
ommendation. Now,  under  those  drcumstan- 
ces,  we  must  aay  to  you  that  there  must  be 
an  Intent  to  do  a  wrong;  In  other  wwds, 
there  must  be  malice,  for  malice  Is  the  Ingre- 
dient that  conatltntea  a  Ubel.  Was  there  an 
Intent  «n  Ute  part  of  the  defendant  In  writ- 
ing that  letter  wrongfully  to  Injure  the  i^aln- 
tiff?  That  is  the  entire  question  here  that 
you  have  to  decide.  In  other  words,  does 
the  testimony  here  offered,  of  which  you  are 
the  Judges,  show  to  yon  that  there  was  a 
bad  heart  and  a  malldous  Intent  wrongfully 
and  tmjnatly  to  Injure  the  plaintiff?  Or  does 
the  erldaice  show  you,  on  the  other  band, 
that  here  Is  a  man  who  truthfully  bad  given 
a  recommendation,  believing  tbat  It  was  all 
right  and  was  all  proper,  and,  matters  having 
afterwards  come  to  his  knowledge  which  led 
falm  to  suspect  the  honesty  of  this  man,  be 
then  recalled  the  letter?  If  that  was  his  In- 
tent, merely  having  inflicted  a  wrong,  and 
desiring  to  rectify  It,  he  had  a  perfect  right 
to  do  It  That  Is  a  matter  you  are  to  deter- 
mbie  from  the  testimony.  That  Is  under  the 
plea,  I  say,  of  not  guilty,  and  that  Is  con- 
nected with  the  fact  that  be  had  a  perfect, 
right  to  do  this  matter,  and  that  it  was  Jtis- 
tlfiablew  But  the  counsel  for  the  defendant 
lb-  this  case  bare  gone  farther;  they  have 
not  only  said  that,  but  they  have  Justlfled  it. 
What  we  mean  by  Justification  Is  this,  as  If 
he  bad  said:  "I  wrote  this  letter,  I  admit  It. 
and  I  did  It  because  It  was  true."  They  set 
up  here,  In  addition  to  the  testimony  already 
offered,  facts  and  circumstances  which  they 
contend  show  and  prove  before  you  (you  are 
to  be  the  Judges  of  that)  that  the  defendant 
bad  a  perfect  right  to  write  this  letter,  be- 
cause the  facts  were  true,  and  tiiey  contend 
that  tbey  have  proved  those  facta  to  your 
satisfaction.  Is  the  testimony  offered  suffi- 
cient to  satisfy  you  (taking  all  the  facts  Into 
eooaldastloo)  that  It  was  the  Intention  of 
this  man  merely  to  rectli^  a  wrong,  or  vras 
It  bis  Intention  to  mallcloualy  injure  the 
plataitlff?  Was  It  his  Intention  to  do  him  a 
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wrong  that  he  had  no  right  to  do,  and  that 
the  facts  and  drcnmstances  did  not  Justify 
Um  In  doing?  Those  an  matters  for  yon  to 
take  Into  consideration  In  tills  case.  Now, 
gratlemen,  if  yon  should  be  satladed  from 
the  erldeace  In  Oils  case  that  the  defendant 
published  this  communication  that  was  sent 
(which  iB  not  denied  that  he  did  send)  with  a 
malicious  design,  without  jnstiflcation,  and 
without  right,  but  merely  to  Injure  the  plain- 
tiff, then,  under  those  circumsuncea,  he 
would  be  entitled  to  recover,  not  ponltlTe 
damages,  not  damages  by  way  of  "smart*' 
mimey,  because  there  has  been  nothing  of 
that  kind  proved,  bot  he  would  be  entlQed 
to  recover  such  amount  as  he  has  proven  he 
would  have  made,  under  and  by  virtue  of  his 
contract  with  Ur.  Whithrldge;  that  Is  to 
say.  he  lost  a  position  bi  which  he  was  get- 
ting 960  a  month,  and  whatever  you  may 
find  the  evidence  shows  in  addition  to  that. 
If.  on  the  other  hand,  yon  believe  that  the 
defendant  did  not  Intend  to  Injure  this  plaln- 
tiflr,  but  that  having  written  this  letter  with 
a  good  Intent,  having  first  glten  a  letter  of- 
recommraulatlon,  and  finding  that  be  was 
wrong,  and  fueling  Jnstlfled  tai  so  doing,  coun- 
termanded that  letter,  under  those  drcum- 
atances,  of  course,  he  did  what  every  man 
is  bound  properly  to  da  In  that  case  your 
verdict  should  be  ta  faw  of  the  defendant 
If  your  verdict  should  be  for  the  plalntltt, 
you  should  find  damages  fw  a  certain 
amount.  If  you  should  find  otherwise,  your 
verdict  should  be  simply  for  the  defendant 

The  Joiy  disagreed. 


HIOOINS  V.  WILMINGTON  CITY  RT.  00. 

(SupCTior  Court  of  Delaware.  Newcastle. 
Feb.  Term,  1895.) 

Sthibt  Railhoadb  —  Neoliqbxob  —  Froximatb 
Causb — Contributory  Neolioencr — Ani- 
mals—Unhitched  HOK9P.9. 

1.  Negligence  on  the  part  of  plalntllf  will  not 
defeat  a  recovery  where  subsequently  there 
was  proximate  negliKence  on  part  of  defendant. 

2.  The  leaving  unhitched  of  a  horse  and  wag- 
on on  the  streets  of  a  city,  out  of  the  control 
and  rench  of  the  driver,  is  negligence. 

3.  Where  the  wheels  of  a  wa^on  extended 
over  the  tracks  of  a  street  railroad,  and  the 
motorman,  by  the  use  of  proper  care,  could 
have  seen  them  in  time  to  have  stopped  the 
car,  and  failed  to  do  so,  and  injuries  resnlted, 
the  owner  of  the  vehicle  can  recover. 

4.  Where  a  vehicle  Is  seen  by  a  motorman 
standing  at  the  side  of  a  street-railroad  track 
far  enough  away  for  the  car  to  pass  without 
stiiklne.  and,  when  too  late  to  stop  the  car. 
the  horse  becoming  frightened,  backs  the  wagon 
on  the  track,  and  is  struck  by  the  car,  the  rail- 
road company  ia  not  liable. 

Action  on  the  case  by  Henry  R.  Higglns 
against  the  Wilmington  City  Railway  Com- 
pany. Verdict  for  plaintiff. 

This  was  an  action  on  the  case  to  recover 
damages  for  Injuries  to  hla  horse  and  wagon, 
which  the  plaintiff  alleged  were  caused  by 
the  n^ligence  of  the  defendant   The  case 


made  by  the  plaintiff  was  that  on  the  80tb 
day  of  October,  1802,  his  horse  and  rnOk 
wagtm  wras  temporarily  stopped  tat  front  of 
the  Dragon  Ron  Dairy,  on  Delaware  avenue, 
just  west  of  Jefferson  street  la  the  city  of 
Wilmington,  for  the  purpose  of  taking  ttie 
milk  ont  of  the  wagon,  and  putting  It  in  tbe 
cellar  of  said  dairy;  that  the  horse  was 
fronting  west,  with  the  hind  wheels  of  tbe 
wagon  In  an  easterly  directlMi,  near  the  car 
track  of  the  defendant  company's  road;  that 
two  cars  had  previouBly  passed,  but  after- 
wards, wbUe  the  hind  wheel  was  so  near 
tbe  track  as  to  make  it  dangeroua  for  any 
other  cars  to  pass,  car  No.  32  of  the  Wilming- 
ton City  Railway  Company  came  up,  running 
rapidly,  ran  into  and  Injured  the  horse  and 
wagon  of  the  plaintiff;  the  damage  to  tbe 
horse  being  placed  at  $275,  and  tbe  amount 
of  the  repairs  to  the  wagon,  radered  nec- 
essary by  tbe  accident,  at  967.78,  making 
f&42.78  the  total  amount  of  damages  claimed. 

At  the  conclusion  of  tbe  plaintiff's  testi- 
mony, Mr.  Ponder,  for  defendant,  moved  for 
a  nonsuit  because,  as  he  contended,  the  evi- 
dence showed  that  there  was  contributory 
negligence  on  the  part  of  the  plaintiff,  and 
that,  therefore,  he  could  not  recover.  Arthur 
Spruance,  for  plaintiff,  contended  that  the 
proof  showed  that  the  accident  was  the  re- 
sult of  negligence  for  which  the  defendant 
was  responsible.  Besides,  under  the  law  of 
this  state,  even  If  contributory  negligence 
were  shown,  the  plaintiff  might  still  be 
entitled  to  recover.  It  would  be  for  the 
Jury  to  say  whose  act  or  default  was  the 
proximate  cause  of  the  injury. 

LORE,  0.  3.  Bven  if  there  was  negligence 
on  the  part  of  the  plaintiff  it  has  been  ruled 
In  this  court  that  if  there  was  subsequently 
proximate  negligence  on  the  part  of  the  de- 
fendant then  they  are  liable.  If  there  be 
contributory  negligence  on  the  part  of  the 
plaintiff,  which  Is  the  cause  of  the  accident, 
that  fact  being  proved,  the  defendant  is  not 
responsible.  But  if  tbe  remote  cause  of  the 
Injury  exists  In  the  person,  and  the  proxi- 
mate and  immediate  cause  of  the  injury  I» 
on  the  other  side,  which  the  proof  shows 
could  have  been  avoided  by  reasonable  dili- 
gence on  the  part  of  tbe  person  Inflicting  the 
Injury,  then.  In  that  case,  the  party  inflicting 
the  Injury  is  liable. 

CULLEN,  J.  As  far  as  the  case  has  gone, 
there  seems  to  be  some  evidence  of  negli- 
gence, and  where  there  Is  any  evidence  we 
do  not  think  the  court  should  decide.  The 
defendant  offered  evldoice  to  show  that  the 
hind  wheels  of  the  wagon  were  dear  of  tbe 
track;  that  two  cars  had  already  safely 
passed;  that  when  car  No.  82  was  approach- 
ing slowly  and  with  due  care  there  was 
Buffldent  room  for  it  also  to  pass;  that  the 
team  remained  standing  still  clear  of  the 
car  until  the  car  came  nearly  abreast  of  the 
heads  of  tbe  horses,  when  they  became 
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alamwd,  and  badked  Into  or  cune  Into  con- 
tact mth  tbe  car;  that  It  wai  not,  there- 
Ccn^  the  resvlt  of  negligence,  bat  accidentaL 

LOBE,  a  J.  (chai^ng  the  jury).  We  have 
been  aalced  to  charge  jov  on  certain  points 
of  law.  There  are  no  new  qnestlona  of  law 
r^sed  In  this  case.  They  have  all  been  de- 
cided and  are  governed  by  the  decMons  of 
this  state.  Both  parties  had  a  right  to  the 
nse  of  that  street  Parties  drlTlng  horses 
and  wagons  have  a  right  to  the  nse  of  all 
the  streets,  using  reaBonable  and  proper  dili- 
gence In  doing  so.  The  railroad  company 
bave  a  right  to  use  all  that  portion  of  It  In- 
<-lnded  within  their  lines  of  track,  and  with- 
in those  lines  they  hare  a  superior  right, 
and  must  not  mmecessarlly  be  interfered 
with  or  Impeded.  Snch  superior  right  does 
not  give  them  the  right  either  carelessly  or 
recklessly  to  injure  others;  It  Is  simply  that 
they  have  a  superior  right,  and  necessarily 
so,  as  they  can  travel  only  In  that  track,  and 
others  must  get  out  of  their  way.  We  have 
been  asked  to  say  to  yon  that  the  leaving 
of  horses  nnhltched  and  nntended  In  the 
streets  of  the  city  was  in  Itself  negligence. 
We  do  say  to  you  that  the  leaving  of  a 
horse  unhitched  to  a  carriage  or  a  wagon 
on  the  streets  of  the  city  unattended  by  and 
out  of  the  control  and  reach  of  the  driver 
Is  negligence.  This  principle  has  been  de- 
cided In  the  case  of  Robinson  v.  Simpson, 
8  Honst.  398,  32  Atl.  287,  by  the  late  Chief 
Justice  Comegys.  If  that  negligence  was 
the  proximate  cause  of  the  Injury,  then  the 
plaintiff  could  not  recover.  This  case  lies 
within  very  narrow  bounds.  The  question 
for  you  to  decide  Is  whether  there  was  negli- 
gence at  or  about  the  time  of  the  collision 
and  the  Injury  to  this  horse  and  wagon,  and. 
If  so,  whose  negligence  it  was  that  actually 
caused  the  Injury,  or  was  the  proximate 
cause  thereof.  If,  as  claimed  by  the  plaln- 
tiff.  tbe  wheels  of  the  wagon  were  danger- 
ously near  the  track,  and  the  motorman  of 
the  approaching  car.  No.  32,  either  did  see 
it,  or  If  by  the  use  of  proper  care  and  dili- 
gence he  cotild  have  seen  it  In  time  to  have 
stopped  this  car,  and  did  not  do  so,  the  plain- 
tiff would  be  entitled  to  recover.  The  law 
requires  that  a  person  shall  exercise  all  due 
care  and  diligence  to  prevent  accidents.  If 
be  did  see  It,  and  ran  Into  It,  or  If  he,  using 
proper  care,  could  have  seen  It  and  did  not, 
and  ran  Into  It  through  carelessness  or  reck- 
lessness, the  plaintiff  Is  entitled  to  recover. 
If.  therefore,  the  wagon  was  standing  on 
the  side  of  the  street,  far  enough  for  the  car 
to  pass  by  without  striking,  and  was  not 
moving  when  the  car  came  within  the  dis- 
tance, so  that  the  motorman  could  see  It, 
and  within  the  distance  that  It  was  possible 
for  bim  to  stop,  then  the  motorman  had  a 
rlgbt  to  presnme  that  the  wagon,  which  was 
thns  standing  still  by  the  sidewalk,  would 
so  remain,  and  he  had  a  right  to  go  on;  and 
It  when  the  car  got  op  near  the  horses, 
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they  got  scared,  and  backed  the  wagon  Into 
the  car,  it  was  an  acddent,  something  the 
defendant  could  not  bare  foreseen,  and  was 
not  bound  to  see  It.  In  that  case  the  id^n- 
tlff  could  not  recover.  You  see,  therefore, 
the  question  narrows  Itself  down  to  the 
point  of  the  collision  with  the  wagon.  If  the 
motorman  did  see,  or  could  have  seen,  that 
the  wheels  were  dangerously  near  the  track, 
and  ran  Into  the  wagon,  then  the  company 
would  be  liable.  If  the  wheels  were  not 
dangerously  near,  and  the  wagon  was  still, 
the  motorman  was  not  bound  to  presume 
that  It  wonld  move;  otherwise  a  car  would 
have  to  stop  at  every  wagon  that  may  be 
standing  alcmg  the  streets,  and  speedy  loco' 
motion  over  tbe  city  would  be  Impossible. 
This  whole  matter  Is  before  you  as  a  ques- 
tion of  fact,  and  yon  are  to  decide  it  from 
the  evidence  In  the  case.  In  constderlug  the 
evidence  you  are  to  be  governed  by  a  pre- 
pondoance  of  proof.  Li  criminal  cases  you 
must  be  satisfied  beyond  a  reasonable  doubt 
of  the  gunt  of  the  iniBoner  or  yon  must 
acquit  him.  In  clvU  causes  you  are  gov- 
erned by  whatever  is  the  weight  of  the 
evidence,  or  on  whichever  side.  In  your 
Judgment,  the  evidence  preponderates.  In 
estimating  that  erldoKe  you  are  to  take 
into  craslderatlon  the  fairness  of  the  wit- 
nesses, their  opportunities  for  seeing,  their 
Intelligence  their  appearance  on  the  stand, 
their  numbers,  If  It  be  a  mere  matter  of 
numbers,  and  every  oQier  element  oiabllng 
yon  to  rightfully  and  properly  measure  the 
credit  to  be  given.  Tour  verdict  hi  ttils  case 
should  be  In  accordance  with  what  yon  be- 
lieve to  be  the  weight  of  the  evidence;  that 
Is,  all  things  considered,  what  Is  most  en- 
titled to  belief.  The  evidence  Is  conflicting. 
One  class  of  witnesses  swears  positlTdy  one 
vray  and  another  class  pwltlTely  anotber 
vray.  Reconcile  that  testimony.  If  yon  can, 
so  as  to  reach  a  Just  conclusion.  But,  U 
you  cannot  reconcile  it,  then,  gentlemen,  yon 
must  give  credit  to  those  wltneraes  who, 
under  all  drenmstanees.  In  your  best  Judg- 
ment, are  entitled  to  belief.  Tbe  measure 
of  damages,  if  yon  believe  the  plahitlff  en- 
titled to  recover,— that  Is,  that  the  injuries 
resulted  from  the  negligence  of  the  com- 
pany,—is  tbe  actual  damages  proved  to  yon; 
and  in  measuring  that  yon  are  to  take  the 
evidence  on  both  sides.  If,  then,  after  con- 
sidering carefully  and  conscientiously— as  it 
is  your  duty— all  tbe  testimony  in  this  case, 
you  believe  that  the  wagon  wheel  was  on  or 
near  the  track,  and  that  the  motorman  either 
saw  i^  or  ought  to  have  seen  it,  and  ran 
into  it,  your  verdict  should  be  for  tbe  plain- 
tiff for  snch  daroagee  as  have  been  proved. 
If  yon  think  the  wheel  was  clear  of  the 
track  whea  tbe  motorman  saw  tt.  and  he  got 
up  nearly  abreast  of  the  horses  when  the 
wagim  backed  Into  the  car,  then  the  plaintiff 
Is  not  entitled  to  recover,  and  your  verdict 
should  be  for  the  defendant. 

Verdict  for  the  plaintiff  for  93^v73;  i 
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NAYLOR  T.  FONDBB. 

(Saperlw  Oonrt  of  Ddsware.    Biuwz.  April 

Term,  1S96.) 
Blastdir— CoxsTKUCTioH  or  LAX0UAOB— AonoN- 

ABLE  WOUUS — MaLIOI— PLBADIHa  ADD 

Proof— Damasks. 

1.  In  an  action  for  slander  It  la  snffident  to 
prove  the  substance  of  the  slanderous  words. 

2.  Proof  that  slanderous  words  allesed  were 
used  in  a  conditional  and  alternative  sense  is  a 
fatal  variance. 

3.  Where  the  slanderons  words  Impute  a 
crime,  malice  is  presumed,  and  it  is  not  necea- 
sary  to  prore  express  malice. 

C  Where  slanderoua  words  are  calculated  to 
impress  on  the  minds  of  hearers  a  suspicion  of 
plaintiff's  having  committed  a  crime,  such  an 
inference  may  be  drawn,  whether  the  words 
implied  snch  criminal  act  directly  or  indirectlyv 

5.  Words  charging  plaintiff  with  having 
burned  a  school  house  charge  a  felony,  and  are 
actionable  per  se. 

6.  Express  malice  in  speaking  slanderous 
words  is  never  presumed,  but  must  be  proved. 

7.  Express  malice  may  be  shown  directly  or 
by  circumstances,  such  as  frequency  and  pub- 
licity of  the  slander,  the  manner  of  the  ut- 
terance, the  language  used,  and  other  circum- 
stances fihowing  intent  of  defendant. 

8.  Exemplary  damages  may  be  given  where 
there  is  clear  proof  that  alaoaerous  words  were 
vindictively  used,  with  Intent  to  Injure  plain- 
tiff. 

9.  In  estimating  damages  for  slander,  the 
jury  may  take  into  consideration  the  position, 
rau,  and  influence  of  defendant  in  the  commu- 
nity, bnt  not  bis  pecnniary  condition. 

10.  In  an  action  for  slander,  where  plaintiff 
was  charged  with  the  commission  of  a  crime, 
rumors  and  suspicion  prevailing  in  the  communi- 

3'  at  or  before  the  alleged  slander  that  plaln- 
ff  was  guilty  may  be  shown  In  mitigation  of 
damages. 

Action  on  the  case  by  Isaac  W.  Naylor 
against  James  Ponder  for  slander.  Verdict 
for  defendant 

The  plaintiff  alleged  In  his  declaration,  and 
sought  to  prove,  that  the  defendant,  In  speak- 
ing about  the  burning  of  the  said  school 
bouse  at  his  office  In  the  town  of  Milton 
and  In  the  United  States  court  house  In 
the  city  of  Wilmington,  said  to  one  Elijah 
Register  in  March,  1883,  "Isaac  Naylor  was 
the  damn  son  of  a  bitch  that  burned  the 
school  house  down;"  that  In  April,  1883,  at 
the  town  of  Milton,  he  said  to  one  Henry  P. 
Burton,  "Isaac  Nallor  waa  the  damned  raa- 
cal  that  burned  the  school  house;"  and  that 
In  July,  1893,  on  the  streets  of  Mtlton,  he 
Bald  to  one  Mr.  Hudson,  In  the  hearing  of 
Mrs.  Hannah  J.  Carey,  "Isaac  Naylor  burned 
the  school  house  down  and  wrote  that  let- 
ter. Let  bim  go  with  this."  The  defendant 
pleaded  not  guilty.  His  proof  was  directed 
to  show  that  he  did  not  nae  the  language 
Imputed  to  him;  that  what  was  said,  If 
anything,  was  "that  he  believed  Naylor  knew 
who  burned  the  school  house  down;  that.  If 
he  did  not  do  It,  he  knew  who  did  do  It." 
He  also  claimed  that  at  the  time  of  the  al- 
leged slander  It  was  generally  rumored  In 
the  neighborhood  that  the  plaintiff  was  guilty 
of  the  offense  <^rged,  and  that  he  was  gen- 
erally suspected  of  the  same. 


Richards,  CuIIen,  Bacon  ft  RIchardMn,  for 
plaintiff.  Boyce.  White,  Saulsbnrr  &  Fw- 
der,  for  defendant. 

LORE,  c.  J.  (charging  the  Jury).  The  first 
question  for  your  decision  Is  wbetbor  the  de- 
fendant In  fact  ever  uttered  the  words  Im- 
puted to  him.  The  substance  of  the  slan- 
der Imputed  to  Urn  is  that  the  plaintiff 
burned  down  the  school  house  In  question. 
It  Is  not  necessary  to  prore  the  precise  words 
of  the  declaration,  but  It  is  sufficient  to  prove 
the  substance  ot  them.  The  proof  must  be 
that  the  words  were  spoken  In  the  same 
manner.  Interrogative  words  proved  will 
not  support  word*  alleged  afflrm&tlvely. 
Words  alleged  to  b&Te  been  spoken  to  the 
plaintiff  are  not  suppwted  by  words  proved 
to  have  been  spoken  to  a  third  person  of 
the  plaintiff;  and  where  a  positive  and  un- 
conditional charge  has  been  alleged  In  the 
declaration  It  must  be  so  proved,  for  If  It  ap- 
pears from  all  the  evidence  In  the  case  that  ■ 
the  words  charged  were  conditional,  or  In 
the  alternative,  such  as  that  "If  he  did  It,"  or 
"I  believe  he  did  It,  or  knows  who  did  It," 
and  the  like.  It  will  be  a  fatal  variance,  and 
will  entitle  the  defendant  to  a  verdict.  "The 
words  declared  upon  In  this  case  impute  a 
crime  to  the  plaintiff,  and  are  In  themaelves 
actionable.  In  such  case  the  law  presumes 
malice,  and  It  Is  not  necessary  to  prove  ex- 
press malice  to  entitle  the  plaintiff  to  a 
verdict,  for  the  law  implies  that  he  has  re- 
ceived some  damage.  As  the  law  Is  now 
settled,  It  may  be  laid  down  as  a  genersi 
rule  that  where  the  words  are  calculated 
to  Impress  on  the  minds  of  the  hearers  a  sus- 
picion of  the  plalntlflTs  having  committed  a 
criminal  act,  such  an  Inference  may  and 
ought  to  be  drawn,  whatever  form  of  ex- 
pression may  have  been  adopted,  whether 
the  words  spoken  implied  such  criminal  act 
directly  or  indirectly."  Goslln  t.  Cannon. 
1  Hnr.  (Del.)  5.  Under  the  statutes  of  this 
state  the  burning  of  a  school  house  is  a 
felony,  a  high  grade  of  crime.  In  this  case, 
therefore,  the  words,  if  they  were  spoken,  di- 
rectly  charged  crime,  and  are  actionable  In 
themselves.  '  The  defendant  in  this  case  bas 
pleaded  not  guilty,  and  thereby  claims  that 
he  did  not  utter  the  words  as  alleged  sub- 
stantially. If,  therefore,  from  a  preponder- 
ance of  the  evidence,  you  should  believe  the 
words  charged  were  uttered  as  alleged,  the 
plaintiff  will  be  entitled  to  a  verdict.  The 
law  In  such  case  presumes  malice,  and  im- 
plies that  the  defendant  bas  received  some 
damage.  It  will  not  permit  character,  so 
sacred  to  every  one,  to  be  thus  attacked  and 
smirched.  Before  rendering  such  a  verdict, 
however,  you  must  be  satisfied  tbat  the 
slander  was  uttered  In  substance  as  cbarged. 
While  actions  for  slander  are  not  to  be  en- 
couraged, slanderers  are,  neTertbeless,  to  be 
treated  by  courts  and  Juries  In  such  a  way 
as  to  afford  some  reasonable  protection 
against  their  unbridled  tongues.  Kennedy 
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T.  Woodrow.  6  Houst  B2:  It  is  daimed  tar 
tlie  plaintiff  in  this  case  that  there  Is  not 
only  implied  malice,  which  the  law  presumes 
where  tlw  words  spoken  Impute  a  crime, 
but  that  eiqweaa  malice  has  been  proTed,— 
that  Is;  that  the  words  were  not  only  ut- 
tered,  but  were  used  in  a  TlndlctiTo  and 
malerolent  spirit,  with  malicious  intent  to 
Injure  the  plaintiff;  and  that,  therefore,  be  Is 
entitled  to  punitlTe  or  ezempiary  damages. 
Bx^«8s  malice  must  be  proved.  It  Is  never 
implied  or  presumed.  It  may  be  proved, 
however,  either  dlre<ctt7  or  indirectly,  from 
all  the  proof  and  drcumstances  aurroundlng 
the  case.  In  determining  this  fact,  the  Jury 
may  consider  the  frequency  and  pnbllcl^ 
of  the  slander,  if  uttered  at  all,  Uie  manner 
of  utterance,  Uie  language  used,  and  all  and 
every  circumstance  that  shorn  the  Intent. 
You  may  gather  from  all  these  whether  the 
language  used  was  the  expression  of  Indigna- 
tton  of  a  citizen  Interested  in  the  town  In 
wfalcli  he  lived,  against  the  supposed  crime 
and  criminal,  for  the  destruction  of  a  public 
building,  or  was  that  of  a  heart  Influenced 
by  ill  will  against  the  plaintiff.  In  orAer  to 
And  eoEpresB  malice,  you  must  be  satlsfled 
by  the  evidence  In  the  case  that  In  using  the 
words  imputed  the  defendant  vrss  actuated 
by  personal  Hi  will  against  the  plaintiff,  and 
malifteusly  Intended  to  do  him  Injury.  If, 
from  all  the  evidence,  you  should  be  sat- 
isfied that  the  words  were  uttered  by  the  de- 
fendant as  allegedt-^that  is,  slmp^  charging 
tbe  crlme^your  verdict  should  be  for  the 
idalntlfl  for  the  amount  of  his  actual  injury 
as  proved;  If  not  so  sattsflsd,  your  verdict 
dionld  be  fbr  the  defendant  If  you  should 
be  aatlBfled  tiiat  he  not  only  uttered  the 
words,  bn^  in  addition  thereto,  that  the 
words  were  maliciously  and  vindictively 
used,  with  Intent  to  Injure  the  plaintiff,  you 
may  give  exemplary  damages,  to  punish  the 
defendant  tor  his  wroi^,  without  having 
regard  to  proof  of  actual  damage.  Kennedy 
V.  Woodrow,  6  Houst  52.  Punitive  damages, 
however,  can  only  be  given  where  there  Is 
dear  proof  of  exjyrem  malice.  If  your  ver- 
dict should  be  for  the  pkilntlff,  In  estimating 
damages  you  may  take  into  consideration 
the  position,  rank,  and  Influence  of  the  de- 
fendant in  the  community.  But  you  must 
not  take  Into  consideration  his  pecuniary 
condition.  The  damages  are  to  be  measured 
by  the  injury  done,  and  not  by  the  poverty 
or  rlidies  of  either  the  plaintiff  or  tlie  defend- 
ant In  estimating  damages  you  may  also 
take  Into  consideration  -the  existence  of  gen- 
eral rumors  or  general  suspicion  that  the 
^alntlfl  was  guilty  of  the  crime  charged, 
prevailing  In  the  community,  at  or  btf  ore  the 
alleged  slander.  If  ai^  anch  there  were. 
While  the  existsnce  of  such  rumor  does  not 
Justify  slander,  yet  under  the  plea  of  not 
gunty  It  Ifl  admissible  Ut  mitigation  of  dam- 
ages; and  properly  so,  in  order  that  the 
Jury  may  Judge  how  far  the  Injury  com- 
plained of  may  have  l>een  the  result  of  such 


general  rumor,  and  bow  much  may  have 
been  peculiarly  and  specially  produced  by 
the  utterance  of  the  defendant  alone.  The 
defendant  can  be  held  liable  only,  if  at  all.  for 
so  much  of  the  injury  as  he  has  caused,  and 
not  for  that  caused  by  general  rumor,  which 
is  the  act  of  other  people.  This  also  gives 
the  Jury  an  opportunity  to  judge  how  far 
the  suffering  and  injury  growing  out  of  such 
general  rumor  is  Increased  or  intemifled  by 
the  contribution  of  the  defendant  th^to. 
The  law  presumes  that  the  defendant  Is  In- 
nocent of  the  offense  charged.  It  Is  there- 
fore Incumbent  ui>on  the  plaintiff,  and  the 
burden  is  upon  him,  to  prove  to  your  satis- 
faction, by  a  i»eponderance  of  proof,  tbat 
the  defendant  is  guilty;  and  unless  he  Shall 
BO  prove  your  verdict  should  be  for  the 
defendant  Where  evidence  is  conflicting, 
as  in  this  case,  yon  should  harmonise  It  If 
you  can,  and  deduce  from  all  the  evidence 
a  Just  contduslon.  If  unable  so  to  harmonise 
It  you  should  accept  such  evidence  as  from 
all  the  circumstances  Is  most  credible,  taking 
into  consideration  the  reasonaUe  probabili- 
ties of  the  case,  and  the  apparent  knowledge, 
Intelligence,  and  fairness  of  the  vrftnesses, 
and  their  opportunities  for  obtaining  correct 
Information.  You  have  heard  all  the  evi- 
dence, and  of  that  evidence  you  are  the  sole 
Judges.  It  is  now  your  duty,  under  the 
solemn  sanction  of  your  oatiis,  to  weigh  and 
consider  it  carefully,  and  under  the  law  gov- 
erning the  case  as  above  laid  down  to  you 
by  the  court  to  render  a  verdict  thereon, 
such  as  your  conscience  shall  approve  as 
Just  and  right  having  regard  only  to  the 
evidence  heard  1^  you  in  this  court  room 
upon  that  vritness  stand. 

Verdict  for  the  defendant 


WOOD  ct  al.  v.  WILMINGTON  OONFER- 

BNOE  ACADEMY. 
(Superior  Oourt  of  Delaware.    Kent  April 

Term,  1805.) 
Heohaxiob'  Libns  —  Propbrtt  Apfbctbd  — Dk- 

BTBUCTION  OF  BoiLDIKO. 

Where  the  bnilding  for  which  labor  and 
materials  were  fumished,  and  against  which  a 
statement  for  a  mechanic'e  lien  was  filed.  Is 
thereafter  wholly  destroyed  by  fire,  no  lien  at- 
taches against  the  land  on  which  it  stood. 

Action  by  William  B.  Wood  &  Go.  agahist 
the  Wilmington  Conference  Academy,  to  en- 
force a  mechanic's  Uen.  Judgment  In  tevor 
of  defendant 

In  this  case  the  statement  was  filed  Jan- 
uary isns,  and  tite  affidavit  of  defense 
AprU  28,  1876.  On  April  20.  1895.  an  agree- 
ment of  counsel  was  filed,  as  follows:  "And 
now,  to  wit,  this  2(Hh  day  of  April,  A  D. 
1886,  It  is  stipulated  and  agreed  by  and  be- 
tween the  attorneys  for  the  plaintiff  and  He- 
f endant  respectively.  In  the  above-stated  case 
that  the  building  or  structure,  to  wit  the 
Conference  Academy  Building,  for  which  the 
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labor  and  materials  were  famished  hy  the 
plaintiff  (and  to  secure  the  payment  wherefor 
and  a  lien  therefor  under  the  statute  the  said 
suit  was  Instituted),  was  wholly  consumed 
and  destroyed  by  fire  on  the  10th  day  of 
March,  A.  D.  ISTtt,  so  that  the  said  buUding 
or  structnre  for  the  erection  and  construction 
whereof  said  materials  were  furnished  and 
labor  performed  (which  constitute  the  predi- 
cate of  said  suit)  no  longer  exists."  Upon 
this  statement  of  fact  question  was  submit- 
ted to  the  court  whether  there  could  be  any 
Uen  upon  the  land  after  the  destruction  of  .the 
bunding. 

Mr.  Massey,  for  pliOatlfl.  Ur.  Dar*  tot  de- 
fendant. 

PER  CURIAM.  It  appearing,  from  the 
agreement  of  counsel  as  to  the  fact,  that  the 
bunding  was  destroyed,  It  la  clear  upon  the 
authorities  that  no  lien  could  attach  to  the 
land  thereafter.  No  Judgment  can,  tberafore, 
be  glren  upon  the  statement  filed. 


FIRST  NAT.  BANK  OF  WTLICINOTON  T. 

LIEBERMAN. 

(Superior  Court  of  Delaware.  Newcastle. 
Feb.  Term.  189&.) 

Jt-RTBDiorioN— Law  akd  Egorrr— OpairiRO  un> 
Cuisi  NO — Costs. 

1.  The  party  morlog  to  discharge  rule  for 
want  of  joriaoictlon  has  the  opening  and  eloa- 

ing. 

2.  PeodiDg  suit  In  egnltr  to  restraJn  proceed- 
iDgs  on  a  judgment,  and  to  have  It  declared 
void,  the  court  in  which  it  was  rendered  has  no 
jDrlsdiction  of  a  rule  to  set  it  aside. 

3.  Costs  fall  on  petitioner  tor  rule  dJsehar^ 
ged  for  want  of  Jurisdiction. 

The  First  National  Bank  of  Wilmington  bad 
Judgment  entered  against  Nathan  Lleberman 
on  a  bond.  On  application  of  defendant,  rule 
to  show  cause  why  the  Judgment  should  not 
be  set  aside  was  granted.  Plaintiff  moves  to 
discharge  the  nile.  Rule  discharged. 

The  rule  was  granted  upon  the  affidavit  of 
defendant  setting  forth  that  he  was  one  of 
the  sureties  upon  a  bond  of  Peter  T.  B.  Smith, 
executed  on  the  1st  day  of  November,  A.  D. 
1879,  conditioned  for  the  faithful  discharge 
of  the  duties  of  said  Peter  T.  E.  Smith  as  tel- 
ler of  the  First  National  Bank  aforesaid,  to 
which  position  he  bad  been  elected,  annexed 
to  which  bond  was  an  authority  to  enter  Judg- 
ment Jointly  and  severally;  that  on  the  24tb 
day  of  February,  A.  D.  1893,  more  than  14 
years  and  8  months  after  the  date  of  saJd 
bond,  the  plaintiff  caused  Judgment  to  be  en- 
tered against  him  severally,  and  that  said 

plaintiff,  on  the  day  of  January,  A.  D. 

1895,  caused  a  writ  of  alias  fi.  fa.,  being  No. 
91,  returnable  at  the  February  term,  A.  D. 
189S,  to-be  Issued  on  said  Judgment,  and  de- 
livered to  tbe  sheriff  of  the  said  county,  under 
and  by  vlrtne  of  which  wilt  tbe  said  sheriff 


levied  upon  and  took  In  ocecntlon  tiie  goods 
and  chattels  of  the  said  defendant;  and  that 
no  action  can  be  brought  In  this  state  npcnt 
any  bond  given  to  the  president,  directors, 
and  company  of  any  bank  by  any  officer  of 
such  bank  for  tbe  faithful  dischai|(e  of  his 
duties  against  either  tbe  principal  or  sure- 
ties, after  the  expiration  of  two  years  from 
tbe  accruing  of  tbe  cause  of  action;  and  that 
no  action  can  be  brought  and  no  proceedings 
had  upon  any  such  bond,  or  upon  any  Judg- 
ment thereon,  agaUist  either  the  prln<dpal  or 
sureties,  for  any  cause  of  action  accziiing  aft- 
er the  expiration  of  six  yean  from  the  date 
of  such  bond;  that  said  execution  was  unlaw- 
fully issued;  and  that  the  Judgment  and  ex- 
ecution were  both  null  and  void. 

Counsel  for  plaintiff  filed  an  affidavit  of 
James  P.  Winchester,  president  of  tbe  First 
National  Bank  aforesaid  (the  same  being  in 
the  nature  of  an  anawei^,  stating,  amo^  oth- 
er things,  the  following:  "That  the  Judgment 
above  stated  was  entered  upon  the  Joint  and 
several  bond  given  by  the  said  Peter  T.  EL 
Smith  with  the  said  defendant  therein,  to  wit 
Nathan  Liebertman,  as  one  of  the  smetles 
thereof,  and,  when  said  defUcatlon,  embez- 
Etement,  or  misappropriation  on  the  part  of 
the  said  Smith  was  discovered,  the  Judgment 
above  stated  was  entered  against  the  said 
Nathan  Lleberman  as  one  of  the  sorettes  up- 
on said  bond.  That,  at  tbe  same  time.  Judg- 
ment was  entered  upon  another  bond  against 
the  said  Nathan  Lleberman  as  surety  as 
aforesaid,  which  last-mentioned  bond  was 
dated  July.  A.  D.  1886;  that  upon  tbe  latter 
bond  an  execution  was  Issued,  whereup<m 
said  Nathan  Lleberman  filed  a  bill  In  the 
court  of  chancery  of  the  state  of  I>elaware  in 
and  for  Newcastle  county,  praying,  among 
other  things,  that  tbe  said  First  Natlona) 
Bank  of  Wilmington,  plaintiff  In  said  Judg- 
ments, be  restrained  from  taking  any  pro- 
ceedings upon  either  of  said  Judgments,  and 
they  and  each  of  them  be  declared  null  and 
void;  that  a  preliminary  Injunction  issued  oat 
of  the  said  court  of  chancery,  whereby  tbs 
said  bank.  Its  officers,  Agents,  and  attomers, 
were  enjoined  from  taking  any  proceedings 
upon  said  Judgments,  or  either  of  them,  un- 
til the  further  order  of  the  court  of  chancery 
In  that  behalf;  that  an  answer  was  filed  by- 
said  bank,  and  duly  sworn  to  by  deponent, 
setting  forth  the  defense  of  said  bank  to 
said  bill  In  equity,  and  thereafter  an  ex- 
aminer was  appointed  to  take  the  testimony 
in  the  said  suit  in  chancery,  and  the  taking 
thereof  Is  still  now  ill  progress.** 

On  March  10.  1895,  counsel  for  plaintiff  ap- 
peared, and  stated  to  the  court  that  bis  dlent 
had  been  enjoined  by  the  chancellor  from  Is- 
suing the  said  execution,  and  that  tbe  Issuing 
of  the  same  was  an  lnadvert«ice,  and  asked 
the  court  that  the  execution  might  be  guaabed. 
The  court  ordered  the  execution  quashed. 

Vandegrlft  &  Byme^  for  plaintiff.  Mr. 
Nielda,  for  defendant 


Digitized  by 


Google 


Del.) 


HITCH  T.  GEAY. 


91 


Tlie  rale  came  on  to  be  beard  on  the  20th 
day  of  March,  A.  D.  1895;  and  thereupon 
counsel  for  the  plalntlfE  mored  to  discbarge 
the  rule,  and  claimed  that  tbey  ihonld  have 
the  opening  and  closing. 

Counsel  for  the  defendant  objected 

LOBM,  a  J.  We  think  the  preliminary  ap- 
plleatfon  yon  make  here  to  have  the  rale 
discharged  on  the  ground  of  want  of  juris- 
diction, without  respect  to  the  merits,  ought 
to  be  heard  by  us  first,  because  it  dteposes  of 
this  whole  matter.  It  has  been  the  uniform 
practice,  so  far  as  we  know,  where  a  prelim- 
inary question  comes  up  In  limine  which  dis- 
poees  of  the  matter  on  the  ground  of  want  of 
jurisdiction,  or  for  any  other  cause  that  does 
not  go  to  the  merits,  to  hear  that  first,  and 
the  party  making  the  motion  has  the  opening 
and  closing. 

Counsel  for  pUUDtiff,  for  the  discharge  of 
the  rule,  contended  that  the  defendant  could 
not  be  allowed  to  open  tbe  jodgment  and 
Idead  the  statute  of'  limitations*  because 
the  ooort  of  dianoery  baa  Jarlsdlcttini  of  tlie 
subject-matter,  and  the  role  amiUet  that, 
where  two  courts  hare  concurrent  jurlsdle* 
tkm,  tbe  caw  obtaining  jurisdiction  first  will 
mslntaln  it  to  the  end,  and  all  other  courts 
wHl  abstain  from  Interference.  Whether  or 
not  the  court  of  chancy  has  jurisdiction  to 
Inquire  Into  tbe  validity  of  the  above-stated 
jndgmoit,  the  defendant  therein,  baring  tak- 
m  tbe  said  Judgment  Into  the  court  of  cban- 
eeiy,  cannot,  while  the  proceedings  which  be 
himself  instituted  are  Btin  pending,  go  Into  a 
court  of  law  and  seek  to  have  tbe  court  of 
law  Investigate  substantially  the  same  qnes* 
tions  which  he  has  made  the  subject-matter 
d  his  blU  In  equity.  For  these  reasona,  the 
present  rule  should  be  dismissed. 

Counsel  for  defendant.  In  support  of  tbe 
rule:  Undonb.^edIy,  tbe  court  of  chancery  has 
Jurisdiction  over  tbe  parties*  but  it  baa  no 
jurisdiction  or  control  over  the  records  of 
this  court;  benee,  If  tbe  record  of  a  ju^- 
ment  is  a  nullity.  It  Is  hers  that  the  remedy 
^uld  be  sought 

CDLLBN,  J.  Even  If  It  be  granted  ttat 
there  Is  no  jurisdiction  in  chancery,  yet  after 
a  party  has  sabmltted  himself  to  the  decision 
of  that  court  can  he  be  permitted  to  com- 
mence any  proceedings  with  respect  to  the 
same  subject-matter  In  any  other  court? 

Counsel  for  defendant  (resuming).  The 
question  is  how  far  we  are  concluded  by  the 
proceeding  In  the  court  of  chancery.  We  con- 
tend that  the  judgment  was  a  nullity  when 
It  was  entered.  If  that  be  the  case,  the  only 
result  of  further  proceeding  in  the  court  of 
chancery  would  be  to  reach  the  conclusion 
that  tbe  remedy  was  here,  not  there. 

LOBB,  C.  J.  Suppose,  in  view  of  the  fact 
tbat  tbe  defendant  in  the  judgment  has  elect- 
ed to  Invoke  his  relief  In  tbe  court  of  cban- 
Ctty,  we  think  that  It  Is  necessafy  for  him  to 


pursue  that  remedy  until  a  decision  Is  reached 
there.  If  he  bad  asked  that  the  plaintiff  be 
restrained  until  an  application  could  be  made 
to  this  court,  his  position  would  be  logical, 
and  this  proceeding  might  be  entertained. 
Not  having  done  so,  we  think  the  case  must 
be  concluded  in  the  court  of  chancery,  as  was 
done  In  Grimshaw  v.  City  of  Wilmington,  5 
DeL  Ob.  188,  and  we  therefore  discharge  the 
rule. 

Counsel  for  the  plaintiff  asked  the  court  if 
the  costs  did  not  fall  upon  the  plaintiff  In 
the  rule,  where  tbe  rule  was  discharged. 

Counsel  for  the  defendant  objected.  Inas- 
much as  It  was  admitted  that  the  execution 
had  been  irregularly  Issued  after  the  injunc- 
tion In  chancery  was  awarded. 

LORE,  O.  J.  Until  the  case  Is  concluded  Id 
tbe  court  of  chancery,  we  have  no  Jurisdiction 
In  this  coturt  The  plaintiff  could  have  pro- 
ceeded In  chancery,  If  he  had  seen  proper, 
for  contempt  m  issuing  the  execution,  which 
would  have,  carried  costs.  The  rale  here  be- 
ing discharged,  the  costs  fall  upon  the  peti- 
tioner. 


8IM0NT0N  V.  PATTIN  et  aL 
(Superiw  Court  of  Delaware.   Sussex,  ^rir 
Tm,  1896.) 
SoMMoira— SsaviCB. 
Service  by  sheriff,  after  expiratioD  of  his- 
term,  of  aommons  placed  In  his  hands  daring 
his  term,  is  bad. 

Action  by  William  M.  Blmonton  against 
Wellington  Pattln  and  others,  trading  as  the 
Delaware  Fruit  Company.  Defendants  make 
application  to  set  aside  ttie  sherUTs  return. 

Oranted. 

As  It  appeared  from  the  writ  the  return  of 
the  sheriff  was  as  follows:  "Served  person- 
ally on  all  the  defendants.  So  ans.  John  H. 
Traitt  late  Sheriff."  It  appeared  that  tbe 
summons  had  been  placed  in  the  hands  of 
tbe  sheriff  before,  and  served  after  Ills  term- 
of  office  had  expired;  and  on  that  ground 
counsel  for  defendants  moved  that  the  above 
return  be  set  aside,  contending  that  It  was 
served  by  the  late  sheriff  after  he  was  func- 
tus offido,  and  that  therefore  bis  action  waa- 
a  nullity. 

Joseph  li.  Gahall,  for  plaintiff.  Mr.  Hlch- 
ards,  for  defendants. 

The  court  ordered  that  the  return  of  the 
sheriff  be  set  aside. 


HITCH  V.  GRAY  et  aL 
(Superior  Court  of  Delaware^   Sussex  ApriV 
Term,  1885.) 
Suimoscs— Action  by  Partxbhs— JoDaKcRT. 
1.  Record  of  service  of  enmmons  "by  copy  left 
at  defendant's  office   •   •    •    with  his  cleA" 
is  insufflcient  It  not  showing  personal  aervlcct- 
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4>T  Berrlce  by  copy  being  left  at  hi*  nsnal  place 
■of  abode  Id  the  presence  of  some  person. 

2.  Exception  to  Jadgment  that  the  action  was 
brought  by,  and  jridgment  entered  for*  several 
persons  as  partners,  wlthont  netting  out  th^ 
mdiTldaal  names,  la  fatal. 

This  was  a  certiorari  directed  to  John  H. 
fiatterfleld,  a  Justice  of  the  peace  In  Sussex 
county.  The  record  showed  an  action  of 
Account  brought  by  Charles  T.  Ony  *  Co. 
Against  William  S.  Hitch,  and  Judgment  tor 
plaintiffs.  Reversed. 

Counsel  for  defendant  filed  exceptions  to 
the  judgment,  of  which  the  second  exception 
was  that  It  did  not  appear  from  the  record 
that  the  summons  was  served  personally  up- 
■on  the  exceptant,  nor  a  copy  tha«of  left  at 
his  nsual  place  of  abode  in  the  presence  of 
some  person,  but  "served  by  copy  left  at 
the  defendant's  office  In  Laurel,  with  his 
■derk."  The  fourth  exception  was  that  the 
ju^on  was  brought  by,  and  Jodgmeut  entered 
for,  several  parties  as  partners,  without  set- 
ting out  their  Individual  names. 

Mr.  Richardson,  for  defendant  , 

PER  CURIAM.  Both  exceptions  an  tetal. 
And  the  Judgment  must  be  reversed. 


HILL  T.  ABLEMAN. 
.Superior  Court  of  Delaware.    Sussoc.  April 
Term,  189S.) 
Appbal— Rscoao. 
Appeal  from  a  Justice  will  be  dismissed, 
■the  transcript  of  his  record  not  having  his  seal 
affixed  thereto. 

Action  lu  Justice  court  by  Samuel  Ableman 
p.  b.  r.  against  Theophllus  S.  Hill,  sued  as 
Adolphns  Hill  d.  b.  a.  From  Judgment  for 
plaintiff,  defendant  appeals.  Dismissed. 

Respondent  moved  that  the  appeal  be  dis- 
missed, upon  the  ground  that  the  transcript 
■of  the  record  of  the  Justice  had  not  bis  seal 
affixed  thereto. 

Mr.  Oullen,  for  respondent 
The  appeal  was  dismissed. 


HUBBB  T.  JAOESON  &  SHARP  00. 
(Superior  Court  of  Delaware^  Newcastle^ 
Feb.  Term,  IfiOSJ 
Jkjubt  to  Emplotb  —  SAra  Placb  to  Wokx  — 

NSOLIOBXCE— EVIDBKCB— Alt8DHPTI0y  OW 

Risk— BcnDBH  or  PKoor. 

1.  It  Is  immaterial,  on  the  question  of  negli- 
gence in  the  maintenance  of  a  safe  place  for 
.an  employe  to  work,  as  to  what  condition  It 
was  kept  In  suhBequent  to  the  Injury  to  him. 

2.  The  master  need  furnish  the  employ^  only 
a  reasonably  safe  place  In  which  to  work. 

3.  There  is  no  assumption  by  an  employe  of 
the  additional  risk  of  working  a  machine  arising 
from  a  defective  floor,  though  he  knowB  of  tiie 
defect  he  bavinff  told  the  master  of  the  defect 
and  danger,  and  been  induced  to  remain  tqr  hl» 
ipromlse  to  remedy  the  defecL 

4.  One*     apidying  tor  and  accepting  em^oy- 


ment  as  a  machine  man  to  run  ma<diinery.  holds 
himself  out  OS  possessed  of  competent  knowl- 
edge of  the  employment,  so  that  he  cannot  re- 
cover for  injury  from  a  danger  ordinarily  inci- 
dent 

S.  An  «npIoy6  in  an  action  attinst  his  em- 
ployer for  personal  Injuir  has  oie  burden  of 
proving  defendant's  negligence  and  Us  own 
freedom  from  contributory  negUgenee. 

Action  Martin  O.  Hnber  against  the 
Jackson  ft  Sharp  Company  tat  injury  re* 
eelved  by  plaintiff  In  defendant's  em^oy. 
Verdict  tor  idaintlff,  and  new  trial  denied. 

At  the  trial  counsel  tor  plaintiff  asked  John 
Pauley,  a  witness  tor  the  plaintiff:  "From 
having  seen  men  woifc,  as  you  say,  every 
day.  on  the  Jointer  side  of  that  machine,  state 
to  the  Jury  what  effect  the  floor  shaking  had 
ui>on  that  machine  and  the  men  working  up- 
on It"   An  objection  was  orermled. 

Bird,  Gray  ft  Sanborn,  for  plaintiff.  Bates 
ft  HIggfns,  for  defendant 

LORE,  O.  J.  The  witness  can  state  what- 
ever he  saw  ot  the  efldcts  of  it 

Counsel  for  plaintiff  asked  Albert  S.  Deale, 
a  witness  for  the  plaintiff:  "Having  seen 
them  at  work  tliat  day,  state  what  effect  as 
to  safety  or  otherwise,  the  shaking  of  the 
floor  bad  on  the  men  working  at  that  ma- 
chine."   An  objection  was  overruled. 

LORE,  C.  J.,  directed  the  witness  to  con- 
fine his  answer  to  what  be  knows  and  has 
seen. 

The  witness  retried:  "WeU,  the  effect  was 
dangerous."  Counsel  for  defendant  moved 
to  strike  out  the  answer,  which  motion  was 
denied. 

Charles  M.  Russell,  a  witness  for  the  plain- 
tiff, was  asked  on  his  direct  examination: 
"What  were  Spence's  duties  In  that  relation 
as  the  regular  millwright  of  the  place? 
What  did  yon  see  Um  doing  when  yon  were 
there  ?- 

Counsel  tbr  defendant  objected  that  it  was 

Irregular. 

Counsel  for  plaintiff:  "We  propose  now  to 
lay  the  ground  for  showing  a  promise  on  the 
part  of  Speoce,  or.  If  not  a  promise,  a  com- 
plaint to  him  and  what  he  said;  also,  by 
this  witness,  that  one  of  Spence's  duties  re- 
lated particularly  to  the  fioorlng  of  that  mill, 
and  that  he  repaired  It  constantiy." 

Counsel  for  defendant:  "It  Is  an  attempt 
to  prove  by  this  witness,  who  was  only  In 
the  cabinet  shop,  what  Is  the  division  of  du- 
ties or  authority  that  goes  to  make  up  the 
position  of  a  man  In  the  mill  who  Is  alleged 
to  have  been,  in  the  language  of  the  law,  a 
vice  prlnclpaL  There  should  be  shown  ante- 
cedently some  groond  for  the  knowledge  of 
tbe  witness." 

LORE,  a  J.  The  objection  Is  orermled. 
Actual  knowledge  ot  the  tust  inquired  about 
may  be  atated,  with  the  right  to  Oie  defend- 
ant to  cross-examine  u  to  the  witness*  meana 
of  knowledge. 
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Coaswl  tos  plaintiff  (resuming)  aiked  tbe 
aune  wltnew:  "Did  jon  erw  bave  a  con- 
Tosatiia  wltb  Mr.  Bennett  In  relation  to  tlie 
ooDdttlon  of  the  aecond  floor?  Tbe  Witness: 
les,  sir.*' 

Coonsel  for  defendant  objected,  and  con- 
tended tbat  conTersation  wltb  Mr.  Spence 
could  not  bind  Ibe  company,  as  he  had  not 
been  shown  to  be  a  vice  principal,  but  only 
did  certain  repairs  around  the  mllL  Ooun- 
tti  for  plaintiff,  on  tbe  otber  band,  contended 
that  be  was  tbe  general  mlUwr^ht  of  tbe 
place;  tbat  bis  attention  was  called  to  It; 
and  be  now  desired  to  show  what  Mr.  Ben- 
nett said  after  baTlng  bis  attention  called  to 
it 

LORH,  C;  J.  The  witness  was  asked  to 
state  as  a  fact  what  la  the  position  a  certain 
man  occupies,  and  he  said  he  was  the  head 
millwright  whose  duty  It  was  to  make  re- 
pairs. Now,  occupying  the  position  of  head 
millwright,  whose  duty  It  was  to  see  that 
the  floor  was  kept  In  good  order,  complaints 
made  to  him  about  this  floor,  we  think,  are 
admissible.  The  defendant  can  show  there 
was  no  such  authority,  if  be  can.  Certainly, 
complaints  to  tbat  man,  if  tbe  man  occupied 
that  position,  about  tbe  floor,  we  tbink,  are 
admissible. 

Counsel  for  plaintiff  (continuing):  "When 
was  tbat  conTersation  [wltb  John  Bennett] 
to  the  best  of  your  knowledge?"  The  ques- 
tion was  objected  to  by  coonsel  for  defend- 
ant, on  tiie  ground  tbat  It  had  not  been 
shown  tbat  Mr.  Bennett  was  a  rice  principal, 
and  that  conversations  with  him  were  irrele- 
rant 

LORl^  G.  J.  There  are  several  ways  of 
proving  authority.  One  Is  the  actual  exer- 
dse  of  tiiat  antiiorl^  continuously  and  rec- 
ognised by  the  person.  Another  is  by  proof 
of  letter  of  attorney  or  something  of  tbat 
kind.  But  there  has  been  In  this  case  proof 
that  this  party  exercised  tbat  authority  or 
ageicy. 

Albert  H.  King;  a  witness  for  tbe  defend- 
ant being  nnder  direct  examination,  was 
asked  by  counsel  for  defendant:  "Has  there 
been  any  diange  in  tiie  condition  of  tbe  sbaft- 
tngr  '  The  queation  waa  objected  to  as  Ir- 
sderant. 

Onmael  for  defeodant,  In  support  of  the 
relevancy  of  the  question,  stated,  among  otb- 
er tUngs,  that  It  was  In  answer  to  idalntiff's 
testimony  on  tbe  point. 

LORB^  O.  J.  In  a  suit  fbr  damages  alleged 
to  have  been  Incurred  In  an  unsafe  place  the 
oimdltion  of  the  place  at  the  time  of  tbe 
accident  was  the  test,  and  all  alterations 
made  snbsequentiy  are  not  InTolred  In  tbe 
issoe,  and  are  therefore  Irrelerant  Respect- 
ing tbe  alleged  Irrdevant  testimony  on  the 
point  whldi  bad  been  adduced  by  the  jdaln- 
tiff,  U  objection  had  been  made  tbe  testimony 
wonld  not  have  bsMi  admitted.   The  diffi- 


culty In  the  mind  of  the  court  Is  whether 
proof  can  subsequently  be  adduced  in  relation 
to  irreleTant  matter  which  bad  gone  in  wltb' 
out  objection. 

Counsel  tor  defendant  then  put  this  quee-- 
tion:  "In  the  condition  in  which  those  posts- 
were  at  the  time  of  the  accident,  as  you  have 
described,  would  It  have  been  possible,  imdw 
the  conditions  existing  on  that  floor,  for  the 
flo<»  to  rise  np  above  tbe  posts  after  the 
floor  bad  beoi  fixed  as  yon  dacrlbed7'  The 
question  was  objected  to  by  counsel  for  pWn-- 
tiff,  and  tbe  objection  was  sustained. 

Counsel  for  defendant  asked  John  Bennettr 
a  witness  for  the  defendant,  on  direct  exam-- 
Inatlon:  ''Have  the  floor  and  Its  supports  re-- 
malned  sbioe  tbat  time  in  the  same  condition 
as  they  were  at  the  time  of  Huber*s  acci- 
dent?" Counsel  for  platattiff  objected  to  tbe- 
question  as  irrelerant;  also  to  the  admission 
of  any  expert  testimony  which  may  be  based 
upon  it,  as  to  tbe  present  condition  of  tbe- 
bulldlng  or  machinery,  as  showing  what  their 
condition  was  at  tbe  time  of  tbe  accidents 
Counsel  for  defendant  insisted  ni>on  the  pro- 
priety of  the  question,  and  of  the  proof 
sought  to  be  adduced.  After  a  lengthy  dls- 
cussion,  the  following  decision  sustaining  thr 
objection,  also  dissenting  o|rinlon  of  the  Ghler 
Justice,  were  delivered : 

CULLEN,  J.  (announcing  the  opinion  of 
the  majority  of  the  court).  Tbe  question  tbat 
has  been  presented  for  the  consideration  of 
the  court  is  a  v«y  important  and  I  belleve- 
a  new,  one.  In  one  sense  of  tbe  word;  but- 
tbe  majority  of  the  court  think  It  Is  not 
taken  out  of  tbe  general  principles  of  law 
that  govern  cases  of  this  charactw.  The  la- 
sue  to  this  case  is  as  to  whether  or  not  the- 
place  was  a  reasonably  safe  place  on  tbe- 
25th  of  February,  1803.  Under  the  decisions 
relative  to  which  tbe  law  Is  not  denied,  the- 
question  Is  whether  the  same  principle  doee- 
not  apply  to  the  case  where  an  Injury  may 
happen  from  a  machine  and  afterwards  an< 
Improvement  be  put  upon  the  machine. 
Tbat  cannot  be  given  to  evidence  against 
the  party,  as  proving  tbat  it  was  not  reason- 
ably safe  before;  to  otber  words,  because^ 
they  had  not  the  best  Improved  macbtoery,- 
provided  that  which  they  had  Is  reasonably' 
safe,  they  are  not  guilty  of  negligence. 

The  qneation  presented  here  for  the  codrt 
to  relation  to  this  matter  Is,  what  Is  the  con- 
dition of  the  building  now  with  respect  to- 
the  condition  on  tbe  25th  of  February,  1893?' 
We  do  not  think  that  testimony  is  to  issue,  be- 
cause the  Issue  as  to  tbe  condition  of  tbe- 
bnUdtog  now  to  no  wise  affects  the  matter. 
If  It  was  a  machtoe,  though  the  machine - 
was  worn  out  by  use,  yet  there  Is  a  principle 
by  which  tbat  machine  Is  operated  which 
does  not  chaise  at  all.  But  here,  after  the- 
lapse  of  two  years,  Is  a  building  tbat  bas- 
necessarOy  been  subject  to  changes  by  rea- 
son of  wear  and  tear,  and  it  could  not  neces- 
sarily, of  Itself,  be  the  same  bnlldinc  tbat  » 
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was  St  that  time.  But,  independent  of  that, 
the  Issue  la  as  to  what  was  the  condltton  of 
the  building  at  that  time.  You  preset  as 
connected  with  that  matter  another  Issue, 
and  that  Is  as  to  whether  this  building  Is 
now  Id  the  condition  It  was  at  that  time. 
What  has  that  to  do  with  ttie  issue  In  this 
cane?  As  to  whether  the  condition  Is  better 
or  whether  1^  is  worse  has  nothing  to  do 
with  this  case,  because  yon  must  confine 
yuurselres  In  all  cases  to  the  issue  involved 
In  the  particular  case.  Therefore  m  think 
this  is  not  relevant  testimony. 

ICARYEL,  X,  coDcnrred. 

LORE,  0.  J.  (dissenting).  I  agree  with  the 
majority  of  the  court  that  the  issue  Is  one 
arising  from  the  condition  of  the  building  at 
that  time.  There  Is  no  doubt  about  that  It 
does  not  occur  to  me,  however,  that  this 
proof  changes  the  Issue,  but  Is  only  the  proof 
of  that  condition.  1  understand  that  proof  Is 
offered  for  the  purpose  of  showing  that  the 
building  Is  In  the  same  condition  now  that  it 
was  then,  and  an  examination  now,  coupled 
with  examinations  then,  will  show  that  the 
building  was  safe  or  unsafe,  whatever  it 
may  be.  If  that  building  was  safe  or  unsafe 
on  that  day,  and  It  Is  la  the  precise  condi- 
tion to^y  that  It  was  then,  and  has  so 
continued.  It  seems  to  me  that  it  is  proof  of 
the  condition  of  the  building  on  that  day. 
Is  there  any  difference  between  the  admis- 
sion of  the  machine  and  the  admission  of 
this  proof?  If  that  machine  Is  in  the  same 
condition  to-day  that  it  was  two  years  ago, 
it  Is  not  admissible.  Now,  if  they  attempt 
to  show  its  condition  to-day  without  reta* 
tion  to  its  condition  of  two  years  ago,  as 
showing  that  the  condition  was  precisely  the 
same  then,  it  would  be  onQaestionably  ex- 
elnded. 

Oonnsel  for  plaintiff  (Intemipttnc):  That 
would  be  upon  a  hypothetical  case. 

LORE,  C.  J.  (continuing).  No;  If  they  wish 
to  introduce  this  evidence  without  showing 
that  the  condition  of  the  building  remained 
the  same,  It  would  be  Irrelevant;  but,  when 
they  show  that  the  condition  of  the  building 
to-day  is  precisely  the  same  as  the  condition 
of  the  building  two  years  ago,  then  It  proves 
the  condition  two  years  ago.  You  cannot  es- 
cape the  conclusion;  It  is  Inevitable.  Then, 
■If  It  Is  in  the  same  condltloD  to-day,  may  not 
witnesses  go  and  examine  It  and  come  and 
state  tta  condition,  being  precisely  the  con- 
dition It  was  In  two  years  ago,  as  well  as  they 
could  have  done  It  two  years  ago?  If  they 
cannot  show  the  condition  of  the  building, 
and  let  witnesses  see  that  building,  how  can 
you  permit  them  to  see  the  machine?  Why 
cannot  you  still  permit  witnesses  to  go  and 
examine  that  building,  being  the  same  build- 
ing it  was  two  years  ago?  I  think  when  you 
connect  the  condition  of  this  building  to-day 
with  its  condlti(Hi  two  years  ago,  and  show 
that  It  Is  the  same,  you  prove,  therefore,  the 


condlticai  ot  the  building  on  that  day,  and 
testimony  showing  its  condition  to-day,  be- 
ing precisely  the  same,  is  admissible,  the 
same  as  though  it  were  testimony  showing 
the  condition  of  that  machhie.  I  think  It 
should  be  admitted;  but  go  on  with  your 
case,  it  is  excluded  by  a  majorl^  of  the 
.court 

Snbseanently  during  the  trial  testimony 
similar  to  that  here  excluded  was  Introduced 
and  admitted,  without  serious  objection  or 
dlscoBsIon,  although  the  roling  waa  not  for- 
mally overruled. 

Counsel  for  plaintiff  asked  that  the  Jury 
be  Instructed,  among  other  things,  u  ftd- 
lowa: 

"The  degree  of  care  which  the  law  imftoses 
on  the  master  In  the  performance  of  the  duty 
of  providing  a  reasooably  safe  place  in 
which  to  locate  and  operate  machinery  in- 
creases with,  and  Is  In  proportion  to,  the 
dangerous  character  of  the  machinery." 

"Where  the  servant  notifies  the  maat^ 
that  the  place  where  he  is  set  to  work  is  de- 
fective and  dangerous,  and  receives  from 
him  a  promise  that  the  defects  shall  be  reme- 
died, he  may  recover  fw  injuries  caoaed 
thereby,  without  contributory  negligence  on 
his  part  within  such  period  of  t^me  after  the 
promise  aa  would  be  reasonable  for  it*  per- 
formance, or  within  any  period  that  would 
not  preclude  all  reasonable  expectation  that 
the  promise  might  be  kept" 

"It  the  Jury  shall  believe  from  the  evidence 
that  William  J.  Hume  or  John  Bennett  were 
the  general  foreman  and  assistant  foreman 
of  the  car  shop  of  defendant  where  plaintiff 
worked  and  was  working  at  the  time  of  the 
accident  complained  of,  and  had  charge,  or- 
der, and  direction  of  plaintiff  respecting  his 
said  wwk  In  said  shop,  and  of  the  room 
wherein  he  was  working  at  the  time  of  the 
said  accident  notice  to  them,  or  either  of 
them,  of  the  unsafe  condition  of  the  floor, 
was  notice  to  the  defendant  and  defendant 
was  responsible  for  any  assurance  by  them, 
or  either  of  them,  that  the  same  would  be 
remedied." 

Bates  and  Hlgglns  submitted  the  defend- 
ant's prayers  for  instructions,  as  follows: 

"(1)  That  upon  the  evidence  the  Jury  must 
Qnd  a  verdict  for  the  defendant" 

Or,  If  tbe  first  Instruction  be  refused,  tben 
as  follows: 

"(2)  If  the  jury  believe  from  the  evidence 
that  the  Injury  to  his  hand  was  In  any  de- 
gree caused  by  the  negligent  or  careless  con- 
duct of  the  plaintiff,  their  verdict  should  be 
for  the  defen-iant. 

"(3)  The  plaintiff,  In  entering  the  service 
of  defendant,  assumed  the  dangers  and  hac- 
ards  which  are  ordinarily  and  naturally  in- 
cident to  the  service  which  he  undertook. 

"(4)  The  plaintiff  must  exercise  reasonable 
care  to  avoid  Injury  to  himself,  and  to  learn 
the  dangers  that  are  likely  to  beset  him  In 
the  service,  and  he  must  Improve  every  op. 
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portonltr  to  do  thla  by  the  exerdae  ot  due 
diligence  In  exemlnliig  his  mrroonding*. 

"(5)  Wbesk  a  peraon  enters  upon  a  danger- 
001  emi^oTmeiit;  he  not  only  assomes  tbe 
liik  ordinarily  Incident  thereto,  bat  also  the 
riik  he  may  Incur  from  manifest  perils. 

'*(6)  Where  a  aerraiit  apidies  for  employ- 
mea%  the  master  has  a  right  to  presume  that 
be  has  a  competent  knowledge  of  that  em- 
ployment. He  also  undertakes,  In  legal  con- 
templaticm,  that  he  has  competent  knowl- 
edge of  such  nnployment. 

'V)  No  matter  what  the  obligation  on  the 
psrt  of  an  employer  Is.  nor  how  much  he 
may  neglect  to  perform  It,  If  a  party  Is  In 
his  service,  being  aware  of  a  threatoied 
danger  to  blm  while  engaged  In  socb  service, 
takes  no  ^Iclent  steps  where  such  are  with- 
in his  power  to  take,  In  time  for  his  protec- 
tion, he  nnat  abide  by  the  result  of  bis  own 
neglect,  or  rather  temerity. 

"(8)  No  employer  by  any  implied  contract 
undertakes  that  his  buildings  are  safe  be- 
yond a  contingency,  or  even  that  they  are  as 
safe  as  those  of  his  neighbors,  or  that  ac- 
cidents shall  not  result  to  those  In  his  serv- 
ice from  risks  which  others  would  guard 
against  more  effectually  than  Is  done  by  him. 
Neither  can  a  duty  rest  upon  any  one  which 
can  bind  to  so  extensive  a  responsibility. 
Xe^lgence  does  not  consist  In  hot  putting 
one's  buildings  or  machinery  in  the  safest 
possible  condltlcm,  or  in  not  conducting  one's 
business  in  the  safest  way. 

**(9)  That  by  his  contract  of  hiring  witii 
the  defendant  as  a  machine  hand  the  plain- 
tiff agreed  that  he  was  competent  and  skilled 
enough  to  do  sacb  work,  and  physically  ca- 
pable of  it,  and,  if  the  Jury  believe  from  the 
erldaice  that  the  accidrat  was  In  whole  or 
part  caused  by  tbe  want  on  the  part  of  the 
plaintiff  of  skill  or  capacity  to  do  such  work, 
their  verdict  must  be  for  the  defendant 

"(10)  That  the  defendant  waa  required  by 
law  to  provide  only  a  reasonably  safe  place 
where  the  plaintiff  was  working  when  he 
was  injured,  and,  if  the  Jury  believe  from 
the  evidraice  that  the  place  where  the  ma- 
chine stood  on  which  the  plaintiff  waa  bnrt 
was  In  a  reasonably  safe  condition  for  the 
working  of  such  machine,  their  verdict  must 
be  for  the  defendant 

"{ll)  That  if  the  floor  where  the  machine 
stood  upon  which  the  plaintiff  was  hurt  waa 
unsafe  by  reason  of  any  vibration,  Jar,  or 
Jerk  la  said  floor  caused  by  the  faulty  con- 
stniction  of  the  building,  the  machinery  or 
■bsfting  therein,  and  If  the  Jury  should  be- 
lieve from  the  evidence  that  such  vibration, 
Jar.  or  Jerk  In  the  floor  and  machine  was 
patent  open,  and  apparent  so  that  the  plain- 
tiff was  aware  thereof  when  he  was  hurt  in 
working  on  said  machine,  their  verdict  must 
be  for  the  defendant  unless  the  Jury  should 
believe  that  the  plaintiff  had  made  complaint 
diereof  to  •Ur.  Home,  and  had  been  promised 
a  change  lo  such  oondltloa. 


"02)  It  Is  the  duty  of  the  employft  to  use 
his  senses  to  avoid  danger  from  machinery 
about  which  he  may  be  employed,  and  his 
failure  to  do  so  wlU  defeat  any  action  to  re- 
cover  for  Injuries  received  therefrom,  even 
though  the  master  may  have  been  n^Ugent 
In  its  constructlMi  or  opraatton,  provided  the 
defect  or  danger  be  one  ^parent  to  the 
soises. 

"(IS)  Such  defects  or  dangers  as  an  per- 
ceptible to  the  senses— such  as  at  once  mani- 
fest themselves  to  the  servant  by  their 
actual  presence— are  patent  dangers,  and  the 
master  is  not  liable  for  any  Injury  that  hap- 
pens to  the  servant 

"(14)  The  harden  of  proof  is  upon  the 
phUntlff  to  estabUsh  the  fact  that  the  de- 
fendant was  gnllty  of  negligence,  causing 
the  Injury  to  the  plaintiff,  and  also  that  the 
plaintiff  was  bimself  free  from  negligence 
contributing  to  bis  Injury.  Unless  both  of 
these  propositions  are  established  by  a  pre- 
ponderance of  evidence,  the  verdict  mast  be 
for  tbe  defendant 

"(IS)  The  law  does  not  presume  negligence. 
If  an  action  Is  brought  by  the  servant  against 
the  master  tor  injury,  the  presumption  Is  in 
favor  of  the  masttt^  having  performed  bis 
duty. 

"(16)  The  employe  is  not  bound  to  obey  the 
orders  of  his  superior  directing  him  to  go 
to  a  place  of  danger  or  engage  In  a  danger- 
ous service,  but  he  Is  Jastifled,  and  It  is  his 
duty,  to  refuse  to  engage  In  such  service; 
and  if  he,  having  the  opportunity  to  observe 
the  danger,  nevertheless  obeys  the  order, 
and  ticpos^  himself  to  the  danger,  and  suf- 
fers Injury  therefrom,  the  mastn  caimot  be 
held  liable  therefor. 

"(17)  That  this  case  does  not  involve  the 
question  of  danger  in  the  machine  upon 
which  the  accld«it  occurred,  as  the  master 
ia  not  bound  by  any  daty  to  use  a  more  or 
less  dangerous  machine,  and  no  defect  Is 
alleged  In  this  one.** 

LORE),  a  J.  (charging  the  Jur^.  This  is 
an  action  brought  by  Martin  0.  Huber,  the 
plaintiff,  against  the  Jackson  &  Sharp  Com- 
pany, the  defendant,  to  recover  damages  for 
the  loss  of  the  Angers  of  his  right  hand, 
whlcb  he  alleges  resulted  from  the  negli- 
gence of  tbe  defendant  Huber,  the  plaintiff, 
began  working  for  the  company  on  the  14th 
of  March,  1887.  He  operated  the  sticker 
side  of  what  is  called  the  "imiversal  ma- 
chine."—a  two-sided  machine,  having  what 
Is  called  a  **stlcker"  and  also  a  "Jointer" 
side.  The  machine  was  located  on  tbe  first 
or  ground  floor  of  the  building.  In  June, 
1887,  the  fingers  of  his  left  hand  were  cut 
off  by  this  machine.  He  resumed  work  in 
September,  1887,  and  worked  upon  this  and 
occasionally  on  other  machines  until  the  ac- 
cident of  February  25,  18d8.  which  last  ac- 
cident is  the  subject-matter  of  this  suit.  In 
November,  1882,  the  aash  factory  was  re- 
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moTed  from  the  tecond  story  of  the  baildlns, 
tbe  floor  Jacked,  levied,  and  blocked  up, 
the  ahaftiwg  fltr&lsbtened,  and  this  room 
turned  Into  a  shop  for  woodwork  of  the 
car-building  departmoit  Thli  nnirersal  and 
otbo'  macblnea  were  placed  tn  this  seeond 
6to^  for  UK  In  sncb  car  work.  Hnber  wotIe- 
ed  upon  this  macblne  in  tbe  second  atory 
from  November.  1802,  to  February  2S,  1898. 

It  iB  claimed  by  tbe  ^IntMt  that  be  al- 
tered Into  the  employment  of  tbe  defendant 
company  to  work  on  tbe  sticker  side  of  tbe 
unlTersal  macblne:  that  be  was  unacQOalnt- 
ed  with  the  Jointer  side;  that  on  February 
25, 18^  be  was  ordered  by  Mr.  Bennett,  the 
assistant  foreman  of  that  room,  to  work 
some  ramps  on  tbe  Jointer  side  of  tbe  mar 
cblne,  Bennett  having  assured  falm,  upon 
his  Inquiry,  that  be  could  do.  the  work;  that 
while  be  was  so  working  carefully  a  sudden 
tbump  or  Jar  caused  by  starting  a  saw  an 
tbB  floor  below,  added  to  tbe  vibration  of  the 
floor,  resulting  from  its  unsafe  and  danger^ 
ous  condition,  made  tbe  ramp  Jump  from  bis 
band,  hurled  It  back  of  him  some  16  feet, 
and  forced  his  ri^t  band  Into  the  knives, 
resulting  in  the  Injury  now  complained  of; 
tbat  the  defendant  was  notifled  of  and  knew 
the  danj^rous  condition  of  the  floor,  and  bad 
promised  to  remedy  It, 

Tbe  defendant,  nt  the  otber  hand,  claims 
that  tben  was  no  negligence  on  its  part; 
that  tbe  plaintiff  engaged  himself  to  them  as 
a  macblne  hand  to  run  machines;  that  he 
worked  on  this  machine  and  others  without 
objection;  that  be  was  negl^ent  at  times 
and  earless  in  using  the  machine,  even  after 
his  attention  had  been  directed  to  his  n^U- 
gence;  that  the  floor  was  in  good  order  and 
safe,  and  had  no  unusual  vibration  use  Jar 
which  added  materially  to  tiie  risk  or  dan- 
ger of  operating  tiie  machine;  that  the  vibra- 
tion or  Jars  and  thumps,  whatever  they 
were,  were  patent,  and  as  wdl  known  to  the 
plaintiff  as  the  defendant;  that  they  knew  of 
no  defect  in  tbe  floor;  that  their  attention 
was  never  called  to  any  such  defect;  and 
that  tbey  made  no  promises  whatever  to  cor- 
rect any  defect 

Damages  are  <dalmed  only  for  the  last  ac- 
cident that  of  February  2S,  1808.  Yon  are 
not  to  take  into  consideration  tbe  accident 
of  Ijout,  1887,  as  it  came  into  tbe  case  Indi- 
reetly  in  the  course  of  the  pbUntifl's  c«mec- 
Uoa  with  the  defendant  company, 

The  plaintiff  reste  his  right  to  recover  upon 
the  aUegatlon  that,  at  the  time  of  ^e  injury, 
February  26,  1603,  the  floor  cn  whi6h  idaln* 
tUf  worked  vtlwatod  and  was  subject  to  sodi 
sudden  Jars  or  thumps  that  it  was  dangerous 
tot  an  unskilled  man  to  openia  such  a  ma- 
chine as  the  ]obit»  side  of  the  universal. 
The  Inding  question  of  Cact,  thoefor^  Is 
iriietha  that  floor  on  which  tbe  universal 
stood  was  or  was  not  oa  that  day  a  reason- 
ably safe  place  for  Huber  to  operate  sut^  a 
machine.   The  law  governing  this  case  pre 


sents  no  new  questions.  Svety  point  mis^ 
has  been  passed  upon  by  the  courts  of  this 
Btat&  All  that  we  need  do,*  therefwe.  Is  to 
state  to  yon  what  has  been  so  dedded  vpoa 
the  several  polnte  covered  by  the  prayers  of 
counsel  on  both  sides. 

Tba  em^oyment  of  Huber  by  tin  JatAson 
ft  Sharp  Company,  as  proved  in  ails  case, 
established  between  them  the  relation  of  mas- 
ter and  servant,  and  Imposed  upon  each  the 
duties  and  clothed  each  with  the  rights,  grow- 
tag  out  of  that  relation.  It  is  a  primary 
duty  of  the  master  to  provide  tor  the  serv- 
ant a  reasonably  safe  jdace  In  which  to  wwk, 
and  tike  care  required  of  him  in  providing 
such  reasonably  safe  phice  In  whhdi  to  locate 
and  operate  machinery  is  In  all  cases  In  pro- 
portion to  the  dangerous  character  of  the  ma- 
chinery. The  master  may  not  delegate  this 
duty  to  any  other  person,  so  aa  to  rdieve  him- 
self of  responsibility  for  the  nonperformance 
thereof.  The  court  of  erron  and  appeals  In 
IMamond  State  Inm  Go.  v.  Giles,  T  Honst  6B6, 
has  steted  this  duty  in  the  following  lan- 
guage: "No  employer  by  any  Im^led  con- 
tract undertakes  that  his  buildings  are  safe 
beyond  a  contingency,  or  w&i  that  tbey  are 
as  safe  as  those  of  his  neighbors,  or  that  ac- 
cidents shall  not  resnlt  to  those  in  his  service 
from  risks  which  others  would  guard  against 
more  effectually  than  Is  done  by  htan.  Nel- 
fber  can  a  duty  rest  upon  any  one  which  can 
bind  to  so  SKtoisive  a  respondblUty.  Negli- 
gence does  not  consist  In  not  pntttng  one^ 
building  or  machinery  in  the  safest  posslMe 
condition,  or  in  not  conducting  one's  business 
in  the  safest  way;  but  Oiero  is  negllgenee  in 
not  exercising  ordinary  care  that  the  build- 
ings and  machine,  such  as  they  sze^  shall 
not  cause  Injury,  and  that  the  business  as 
conducted  shall  not  inflict  damage  upon  those 
who  are  guilty  of  neglect  -of  prudeneb" 

Ttt  tbnttftire,  you  sliould  believe  from  Qie 
evUtence  that  sncb  a  reasonably  safe  place 
was  not  provided  by  the  defendant  in  this 
case,  your  verdict  should  be  for  the  plaintiff, 
in  the  absence  of  negligence  on  his  part  If, 
ftom  the  evidence,  you  believe  that  the  floor 
was  In  a  dangerous  condition  from  vibration^ 
Jars,  or  Jwks,  caused  by  defective  construc- 
tlMi  of  the  building,  shafting,  <a  machinery, 
or  any  of  them,  and  that  such  dangenras 
condition  was  open  and  apiMuent  to  Huber, 
so  that  he  saw  and  knew  of  it,  before  the 
injury.  In  time  to  avoid  it  or  might  so  have 
seen  or  known  of  It  by  the  reasonable  use  of 
his  senses,  and  with  such  knowledge  he  con- 
tmued  to  wwk  therein,  your  verdict  should 
be  for  tbe  def^idant,  mud  tha^  too;  notwith- 
standing the  negUgnice  of  the  company  in 
respect  thereto,  inasmuch  as  in  the  case  Hu- 
ber chose  to  remain  and  take  the  risks,  al- 
though he  saw  and  knew  the  danger.  If  you 
beilfive,  however,  that  Huba  notified  the 
company  of  the  defect  and  danger,  and  re- 
cdved  from  It,  throtu^  William  J.  Hume, 
the  general  foreman,  or  Jtbn  Bennett,  tbe  as- 
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sistant  forejooan,  of  that  department,  a  prom- 

ii^  tbat  the  defect  should  be  remedied,  and 

tiuit  he  was  induced  to  remain  by  reason  of 

tliat  promise,  and  was  injured  within  a  rea- 
sonable time  thereafter,  without  contributory 

QegUgeace  on  his  part,  he  would  be  entitled. 

to  recover;  for,  even  if  he  knew  the  danger, 
he  htd  the  rif^ht  to  remain  a  reasenable-  tlma 

ia  the  plaoe  of  danger,  relying  npon  such 
pcomiie,  if  it  were  made,  and  not  lose  his 
tiglit  to  recover.  You  muat  be  Batlsfled,  how- 
ever, tbat  such  a  promise  to  remedy  the  de- 
fect was  made. 

Id  determining  this  case,  you  are  not  ta 
consider  the  dangetoos  character  of  this  mar 
'-biDe,  other  than  as  it  wa»  rendered  more 
ilangeroas  by  the  unsafe  place,  nor  are  you 
to  cMuider  whether  it  was  more  dangerous 
tbau  some  other  machine  upon  whicb  Huber 
might  have  worked.  The  plaintiff  does  not 
<-Iaiio  to  recover  damages  by  reason  of  the 
absolute  danger  of  this  marblne  itself,  or  of 
its  danger  relative  to  some  other  macblnei 
but  only  because  of  the  Increased  danger 
growing  oat  of  the  unsafe  place.  If  you  be- 
lieve from  the  evidence  that  Huber  applied 
for  and  accepted  employment  as  a  machine 
man  to  run  machinery,  then  the  defendant 
rompany  had  the  right  to  presume  tbat  he 
bad  a  competent  knowledge  of  such  employ- 
ment By  such  application  he  held  bimaelf 
out  as  possessing  such  competent  kno'wledge, 
and  that  be  was  possessed  of  skill  enough  to 
io  such  work  and  physically  capable  of  It; 
and.  If  you  b^eve  that  the  injury  resulted 
from  the  want  of  such  skill  or  capacity,  your 
Terdict  should  be  for  the  defendant. 

Operating  machines  like  the  universal  Is 
(^needed  to  be  dangerous  employment,  and 
(laber  In  undertaking  such  work  assumed 
the  dangers  and  risks  ordinarily  incident 
thereto,  as  well  as  those  that  might  occur 
from  manifest  peril.  It  was  his  duty  to  ex- 
ercise reasonable  care  to  avoid  danger  to 
blouel^  and  also  to  understand  the  ijwrils 
that  environed  him.  We  cannot  Instruct  you 
"that  upon  the  evidence  the  jury  must  find 
a  verdict  for  the  defendant,"  as  asked  in  the 
I'rayers  of  the  defendant.  We  do  say  to  you 
that  If  you  believe  from  the  evidence  that 
the  injury  was  caused  In  any  degree  by  the 
DfTSHgence  or  careless  conduct  of  Huber  your 
verdict  should  be  for  the  defendant,  as  we 
<lo  not  think  that  the  doctrine  of  remote  and 
proximate  cause  applies  to  this  case,  as  the 
negligence.  If  any  there  was,  whether  of  the 
plalnticr  or  defendant,  or  both,  was  o[}eratlng 
at  the  instant  of  the  accident.  To  entitle  the 
plaintiff  to  recover,  he  must  establish  the 
ae^gence  of  the  defendant.  The  burden  Is 
upon  blm  to  show  by  a  preponderance  of 
proof,  to  your  satisfaction,  that  the  negll- 
.,'eace  of  the  defendant  was  tbe  cause  of  the 
-njory,  and  that  he  was  free  from  contrib- 
uting thereto.  The  law  does  not  presume 
n*?gllgence;  It  must  be  proved. 

We  have  endeavored  to  present  tbe  law  up- 
on tbe  questions  raised  by  counsel  as  clearly 
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as  possible,  so  tbat  you  may  easily  compre- 
hend ita  bearing  upon  the  case.  This  case, 
however,-  is  mainly  one  of  faot,  to  be  deter- 
mined by  you  upon  the  evidence,  and  turns 
upon  tbe  narrow  issue  of  whether  the  place 
In  which.  Huber  worked  on  the  25tb  day  of 
February.  1893,  was  a  reasonably  safe  place. 
Tou  have  heard  the  evidence  and  have  lis- 
tened to  it  with  marked  patience  and  intel- 
ligence, and  now  there  remains  to.  you  the 
dnt;t  to  weigh  it  carohiliy  and  conecleirtlous- 
ly,  and  to  render  your  verdict  tiienon  in  ac- 
cordance with  what  you  belleye-  to  be  just 
under  the  law  as  above  stated.  If  your  ver- 
dict ^oidd  be  for  the  plaintiff,  be  is  entitled 
to  recover  such,  a  sum  of  money  as  will  com- 
pensate blm  for  the  Injuries  shown  by  the 
evidence  to  have  been  received  by  him. 
Should  you  find  for  the  ffefendant,  your  ver- 
dict should  almj^y  be  for  tbe  defaidant 

Verdict  flop  tl»  ptelntMC  for  «S,00a. 

The  defendant,  by  its  counsel,  then  moved 
the  court  that  the  verdict  should  be  set  aside 
and  a  venire  de  novo  be  awarded,  ttie  rea* 
sons  on  which  the  application  was  based  be- 
ing as  follows:  (1)  Tbat  the  verdict  was 
against  tbe  evidence.  (2)  That  tbe  verdict 
was  against  the  weight  of  the  evidence.  (3) 
TtaA  the  verdict  wa»  agplnst  tbe  law  apfdioa- 
We  to  the  case.  (4)  That  the  court  did  at 
the  trial  misdirect  the  Jury  on  matters  of 
law  material  to  the  issue.  (5)  That  the 
charge  of  tbe  court  was  calculated  to  pro- 
duce In  the  mind  of  the  jury  a  misappre- 
hension of  the  nature  of  tbe  Issues  of  fact 
Involved  in  the  case.  (6)  That  the  charge  of 
the  court  was  calculated  to  confuse  the  mind 
of  the  jury  and  to  mislead  tbem,  as  to  the 
issue  of  fact  Involved  In  the  case,  in  the 
words  following,  viz.:  "It,  therefore,  you 
should  believe  from  the  evidence  that  such 
a  reasonably  safe  place  was  not  provided  by 
the  defendant  In  this  case,  your  verdict 
should  be  for  the  plaintiff,  in  the  absence  of 
negligence  on  bis  part."  And  also  In  the 
words  following,  via.;  "We  have  endeav- 
ored to  present  the  law  upon  the  questions 
raised  by  counsel  as  clearly  as  possible,  so 
tbat  you  may  easily  comprehend  its  bearing 
upon  the  case.  TUp  case,  however,  Is  main- 
ly one  of  fact,  to  be  determined  by  you  upon 
the  evidence,  and  turns  upjsn  tbe  narrow  Is- 
sue of  whether  the  place  In  which  Huber 
worked  on  the  25th  day  of  February,  1893, 
was  a  reasonably  safe  place."  (7)  That  the 
charge  of  the  court  was  calculated  to  con- 
fuse the  mind  of  the  Jury,  and  to  mislead  it 
as  to  the  Issue  of  fact  Involved  in  the  case, 
in  the  following  language,  viz.:  "If  you  be- 
lieve, however,  tbat  Huber  notified  the  com- 
imny  of  tbe  defect  and  danger,  and  received 
from  It,  through  Wllllnm  J.  Hurae,  tlie  gen- 
eral foreman,  or  John  Bennett,  the  assistant 
foreman,  of  that  department,  a  promise  that 
the  defect  should  be  remedied,  and  that  bo 
was  Induced  to  remain  by  rei^on  of  ttint 
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promlw,  and  wm  Injured  wltliln  a  reason- 
able tame  thereafter,  vltbont  contributory 
negligence  on  bis  par^  be  would  be  entitled 
to  reoover." 

WSBL  CURIAM.  Tha  motion  for  a  new  trial 
la  denied. 


STATE  «  nl  ATTORNEY  GENERAL  T. 
MAYOR,  BTO..  OP  TOWN  OP  DOVER. 
(Supreme  Court  of  New  Jeney.  Sept.  14. 

1898.) 

KomciPii.  CoBPORATiONB— Officers  Di  Ficra 
A  municipal  government  which  U  organ- 
Ind  under  an  act  of  the  iegislature  which  la 
lubsequently  adjudged  to  be  uQconstituuonal  is 
a  government  de  facto,  and  its  officers  are  of- 
ficers  de  facto,  and  itE  authority  mast  prevail 
and  be  respected  uotil  the  attorney  general  in- 
terposea  by  quo  warranto,  and  Kcurea  the  ac> 
tual  ouatH  and  twooTal  ot  the  Incumbenta  m 
office. 

(Syllabu  by  the  OourtJ 

Application  by  the  state,  on  the  relaUon  of 
the  attorney  general,  against  the  mayor,  re- 
oorder,  aldermen,  and  common  eonncll  of  the 
town  of  DoTor.  Denied. 

Argued  September  term,  1888,  before  DB- 
PUE  and  VAN  SYCKBL,  JJ. 

Geo.  T.  Werta  and  the  Attorney  General, 
for  relator.    Joseph  Coult,  for  city  of  Dover. 

VAN  SYCKEL,  J.  The  town  of  Dover  was 
Incorporated  by  an  act  of  the  legislature  In 
1869,  with  boundaries,  which  were  changed 
by  an  act  passed  In  1871,  and  which,  with 
such  change,  It  still  retains.   By  the  terms 
of  that  charter,  the  members  of  council  were 
to  be  elected  for  two  years,  and  were  to  hold 
their  offices  imtil  their  successors  were  elect- 
ed and  sworn  In.    The  government  of  Do- 
ver was  conducted  under  this  leglalatloD  un- 
til the  year  1806,  when,  under  and  In  pur- 
suance of  an  act  of  the  legislature  passed 
March  22,  1895,  the  Inhabitants  of  the  town 
of  Dover  by  a  majority  vote  became  incor- 
porated as  the  city  of  Dover,  with  bound- 
aries coincident  with  the  boundary  lines  of 
the  town.   In  April,  1897,  an  election  was 
held  In  the  city  of  Dover,  In  pursuance  of  the 
said  act,  under  which  It  was  incorporated, 
and  a  mayor  and  city  council  and  other  offi- 
cers were  elected,  and  subsequently  entered 
upon  the  duties  of  their  respective  offices. 
After  the  dty  election  In  1807,  no  election 
was  attempted  to  be  held  under  the  charter 
of  the  town  of  Dover,  and  since  that  date 
the  officers  last  elected  In  said  town  have 
not  in  any  manner  exercised  any  of  the  func- 
tlotas  of  mnnldpal  officers  of  the  town  of 
Dover.    At  the  June  term,  1898,  of  the  su- 
preme court,  on  an  Information  tiled  by  the 
attorney  gener^  it  was  decided  and  adjudged 
that  the  act  of  1895.  under  which  the  city 
of  Dover  was  Incorporated,  la  unconstitu- 
tional and  void,  and  a  Judgment  In  favor  of 
the  attorney  general  and  of  ouster  was  en- 


tered. 40  Ati.  640.  This  Judgment  of  oust- 
er, before  It  was  executed,  was  removed  by 
the  mayor  and  city  council  of  the  dty  of 
Dover,  in  July,  1898,  by  writ  of  enw  Into  the 
court  of  errors  and  appeals,  where  It  Is  still 
pending  undetermined. 

The  contention  of  the  attorney  general  is 
that  the  act  of  ISOS,  under  which  the  city  of 
Dover  was  Incorporated,  having  been  ad- 
judged by  this  court  to  be  onconsUtutional. 
there  Is,  In  legal  contemplation,  no  city  of 
Dover,  and  the  officers  elected  under  the  act 
are  officers  neither  de  Jure  nor  de  facto,  anct 
he  now  applies  to  this  court  for  a  mandamus 
against  those  officials  of  the  tovni  of  Dover 
who  were  in  office  in  the  town  when  It  was 
incorporated  as  a  city,  requiring  them  to  ex- 
ercise and  discharge  their  duties  as  officers 
of  the  town  of  Dover. 

It  will  be  assumed,  under  the  authority  of 
Loucks  V.  Bradshaw,  56  N.  J.  Law,  1,  27 
Ati.  939,  and  Flaucher  v.  Qty  of  Camden.  56 
N.  J.  Law,  244,  28  Ati.  82,  that  the  act  of 
March  22,  1895,  is  unconstitutional,  and  that 
the  writ  of  error  pending  In  the  case  before 
us,  as  It  was  In  the  case  of  Loucks  v.  Brad- 
shaw when  the  Plancber  Case  was  decided, 
does  not  deprive  the  decision  of  the  supreme 
court  of  any  of  Its  binding  force.    But  in  our 
Judgment  the  cases  referred  to  have  no  oth- 
er pertinency  to  the  present  controversy.  In 
those  cases  the  prosecutor  was  indicted  for 
selling  liquor  without  Ucense,  and  upon  the 
trial  he  admitted  the  sale,  and  offered  lu  de- 
fense a  license  Issued  to  him  by  the  tK>ard  of 
license  commissioners  of  the  county  of  Cim- 
den,  under  "An  act  to  create  boards  of  license 
commissioners,  and  to  define  thdr  powers 
and  duties."    The  validity  of  that  act  could 
be  challenged  whenever  and  wherever  It  w.-ts 
set  up  as  a  support  for  the  exercise  of  any 
right  or  prlvll^e,  and,  being  declared  uncon- 
stitutional. It  could  not  be  Invoked  as  a  l>nr 
to  prosecution.  Norton  v.  Shelby  Co.,  118  TJ. 
S.  425,  6  Sup.  Ct.  1121,  presented  a  like  ques- 
tion as  to  the  legality  of  bonds  Issued  by  a 
board  of  county  commissioners  created  by  an 
act  of  the  Tennessee  legislature.    In  these 
instances  individuals  were  endeavoring  to  es- 
tablish right  upon  an  unsubstantial  basis, 
and  It  needed  nothing  but  the  decision  of 
the  court  to  sweep  away  the  foundation  of 
their  defense,  and  leave  It  without  support. 
The  distinction  between  the  cases  cited  and 
the  principal  case  is  obvious.    No  private 
citizen  can  challenge  the  legal  existence  of 
organized  municipal  government.    It  can  T»e 
successfully  assailed  only  by  the  attorney  gen- 
eral.   Until  he  intervenes  to  controvert  its 
authority,  and  until  he  institutes  proceedings 
by  which  it  Is  overturned  and  suppressed,  it 
is  de  facto,  and  the  public  fuuctions  with 
which  It  Is  charged,  within  the  scope  of  its 
apparent  powers,  may  be  lawfully  exercised 
by  its  officials  as  de  facto  officers.    Who  de- 
nies this  must  maintain  tbe  doctrine  that 
every  political  subdivision  of  the  state  is  sub- 
ject to  have  the  legality  jmd  regularity  of  Its 
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incoipontltm  and  creatton  contested  hy  «t- 
eiy  one  upon  whom  It  attempts  to  Impose 
Its  authority. 

Tlim  Is  nunlfest  error  In  tbe  proposition 
tliat  In  resisting  fhe  ler^ng  of  a  tax,  or  ttie 
enforcement  <tf  an  ordinance,  tlu  lltl^uit  can 
oontrorert  tiw  l^al  organisation' of  the  body 
politic  on  tbe  (round  that  It  Is  established 
under  an  nnconstltatlonal  act  of  tbe  lav- 
maker.  UtttU  tbe  attorney  graeral  Inter- 
▼mea,  the  continued  dlsdiarge  ot  Its  goTem- 
mental  functions  cannot  be  arrested.  It  may 
be  that  considerations  of  pnbUc  policy  will 
Influence  tiie  attorney  general  to  r^use  to 
Intefpoee.  The  case  now  considered  con- 
cerns the  publte,  and  InrolTes  the  power  to 
maintain  uninterrupted  goremment  within 
tbe  Tarious  political  subdivisions  ot  the  state. 
Tbe  territory  embraced  within  tbe  dty  of 
Dorer  has  been  set  apart  as  one  of  those 
■nbdlTiskmo,  and,  although  the  leglslatlTe  act 
under  whldi  the  municipal  goTemment  has 
been  conducted  since  the  election  in  the  dty 
Is  unconstitutional.  It  is  a  government  de 
facto,  and  Its  officers  are  officers  de  facto, 
nntll  they  are  actually  ousted  In  execution  of 
the  Judgment  of  thla  court  The  writ  of  er- 
ror, it  Is  not  denied*  stays  tbe  execution  of 
that  Judgment  If  tlUs  were  not  so.  anarchy 
woold  result  In  cases  where  provision  1b  not 
made  for  tbe  continuance  of  the  governing 
body,  wblcb  is  dlqilued  and  siqwrseded  by 
the  void  legislation.  That  such  provldon  Is 
made  In  this  case  cannot  l(^cally  affect  the 
question  propounded.  There  can  be  no  sta- 
bility or  assurance  of  safety  In  the  conduct 
of  government  under  legislative  enactment  It 
this  nle  Is  not  recogidsed.  Whether  a  law 
Is  valid  and  constitutional  cannot  be  known 
nntn  It  is  submitted  to  Judicial  dedslon.  and 
It  would  lead  to  the  wildest  confusion  and 
uncertfllDty  In  public  affairs  to  hold  that 
municipal  government  under  the  provisions 
ot  legislative  enactment.  Is  wholly  without 
authority  or  sanction  where  such  enactment 
Is  ultimately  pronounced  to  be  infirm.  The 
act  of  18^  Is  no  more  void  since  the  Judg- 
ment of  this  court  than  it  previously  waa, 
and  If  the  dty  of  Dover  Is  not  now  a  de 
facto  government,  with  de  facto  officers,  It 
has  never  possessed  those  characteristics. 
In  our  Judgment,  such  a  government  must 
prevail  and  be  respected  until  the  attorney 
general  Intervenes  by  quo  warranto,  and 
Throngh  Judicial  action  secures  the  actual 
ouster  and  removal  of  the  Incumbents  In 
office.  The  writ  of  mandamus  la  therefore 
denied. 


DAY  V.  KING8IAND. 
(Court  of  ChancNT  of  New  Jersey.    Sept  % 

1808.) 

VhDOB  and  PDROBASKH — SPIOIVIO  PBRrOSMAITCB 

— Hakkbtabilitt  of  Titlb— Buhdsn  ot  Proof 
— Pabtitios— Pabtibs — Adverse  Pobbbsbiox. 

1.  Vendor  claimed  under  a  decree  of  parti- 
tion between  "surviving  heirs"  entitled  under  a 


will.  The  record  of  the  suit  showed  that  two 
heirs  had.  more  than  80  years  previous,  depart- 
ed, and  had  not  since  been  heard  from)  and 
there  was  evidence  therein  that  one  of  them 
had  died  yoang,  and  without  children,  and  that 
a  third  had  gone  away  more  than  SO  years  be- 
fore. The  Sill,  without  making  them  parties, 
alleged  their  death  without  Issue  .bef we  the  es- 
tate vested,  and  that  a  named  defendant  was 
the  only  heir  to  their  Interest  Hdd,  that  the 
decree  made  the  record  title  perfect 

2.  Where  the  record  title  of  a  vendor,  consist- 
ing of  a  decree  in  partition,  shows  that  all  par- 
ties apparently  in  interest  had  been  parties  to 
the  partition  anit,  the  burden  of  proof  is  on  the 
parcnaser  to  show  that  some  necessary  parties 
were  omitted,  whereby  the  title  was  rendered 
unmarketable. 

8.  Where  the  purchaser  at  a  partition  sale 
had  with  his  privies  held  the  land  adversely 
for  40  years  under  a  decree  finding  that  certain 
heirs  were  deceased  without  issue,  which  heirs, 
if  aUve,  would  have  been  entitled  to  a  share 
in  the  land,  the  possibility  that  under  2  Gen. 
St  p.  1782,  {  2,  making  the  limiUtion  ot  ac- 
tions of  trenass  6  years,  and  Id.  p.  197T,  If 
16,  17,  establishing  that  of  other  actions  coa- 
ceminfT  real  estate  at  20  years  and  suspending 
the  same  as  to  persons  non  compos  and  infants, 
there  are  persons  who  can  assert  claims  to  sndi 
lands.  Is  too  remote  to  cast  a  doubt  on  the  mar- 
ketabiUty  of  the  tltie. 

BUI  by  Eva  W.  Day  against  WUllam  J, 
KIngsland.  Decree  for  complainant 

John  J.  Joyce,  for  complainant  H.  Y.  Os- 
borne, tor  defendant 

EMERT.  V.  O.  This  Is  a  bfll  by  the  ven- 
dor for  the  spedflc  performance  of  a  writ- 
ten agreement  for  the  purchase  of  lands, 
against  the  vendee,  who  refuses  to  accept 
die  deed,  and  carry  out  the  agreement  upon 
the  ground  timt  the  complainant's  title  to 
the  lands  Is  not  marketable.  Complainant's 
title  to  tbe  lands  Is  derived  through  proceed- 
ings -for  the  partitltm  of  lands  between  the 
heirs  of  one  Daniel  Blms.  Daniel  Riggs, 
who  died  seised  of  the  premises  In  the  year 
1786,  by  his  will,  dated  In  October  of  that 
year,  devised  the  premises  In  question  to  his 
son  Benjamin,  and  his  heirs,  with  the  pro- 
vision that,  If  he  died  without  Issue,  the 
land  given  to  Benjamin  "shall  fall  to  my  sur- 
viving heirs."  Benjamin  died  In  1864,  with- 
out Issue,  and  the  bill  for  partition  among 
the  belrs  of  Daniel  RIggs,  surviving  Ben- 
jamin, was  filed  August  25,  1S55.  In  this 
bill  for  partition  It  was  alleged  that  Ellu 
Bruen,  John  Bruen,  and  Bachel  Brueu,  three 
of  the  children  of  Hannah  Bruen  (a  deceased 
daughter  of  Daniel  Rlggs),  removed  to  the 
city  ot  Philadelphia  more  than  30  years 
previous  to  the  filing  of  the  bill,  and  had  not 
been  heard  from  In  that  time,  and  that  said 
Ellas,  John,  and  Rachel  Bruen  long  since 
departed  this  Ufe,  without  leaving  hLwtul 
Issue,  and  that  one  Daniel  Jenkins,  who  waa 
made  defendant  was  the  only  heir  at  law 
tbeu  living  of  the  said  Hannah  Bruen.  Nei- 
ther of  these  three  persons,  nor  any  persons 
as  their  heirs,  were  made  defendants  to  the 
bill.  If  living,  they  would  each  have  been 
entitled  to  one-twentieth  of  the  premises 
sought  to  be  parUt|5fn^d.^^AQ^gIjwlt- 
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nesB,— &trs.  Hannah  Bell,— called  before  tlie 
mafiter  In  the  partition  proceedincs,  who 
knew  the  family  of  Hannah  Bra  en,  and  who 
was  then  In  her  eighty-fourth  year,  testifled 
that  John  Bruen,  one  of  the  children  of  Han- 
nah, died  young,  wltfaont  children;  that 
Eaias  went  away  to  the  South  or  West,  and 
Bbe  had  never  heard  from  Mm  since  1820, 
and  that  when  she  last  heard  from  him  he 
waa  not  married;  She  also  testifled  that 
Baohel  went  away  more  than  50  years  pre- 
Tlonsly,  and  had  never  been  heard  of  since. 
Final  decree  for  sale  of  the  premises  was 
made,  and  a  sale  thereunder  was  made  on 
May  22,,  1856,  to  one  Samuel  A.  Baldwin,  un- 
der whom  complainant  claims  by  divers 
mesne  conveyances.  Adverse  possession  of 
the  premises  by  Baldwin  and  his  successors 
in  title  from  the  time  of  the  purchase  up  to 
the  present  time  has  be«i  proved.  It  haa 
not  been  proved  by  any  evidence  offered  in 
this  snlt  that  either  of  these  three  children 
of  Hannah  Bruen,  or  any  heirs  of  any  of 
them,  were  living  in  1664,  at  the  date  of 
Benjamin's  death;  nor  has  any  proof  upon 
that  subject  t>een  offered  by  either  complain- 
ant'or  defendant  Tbe  defendant  objected 
to  the  title  becanae  of  the  failure  to  make 
these  three  children,  or  their  heirs,  parties 
to  the  partition  proceedings,  and  the  same 
objection  Is  now  urged  as  a  defense  to  this 
suit,  and  It  is  urged  that  claimants  nnder 
these  heirs  may  exist,  and  for  this  reason 
tbe  title  Is  not  marketable,  and  specific  per- 
formance should  not  be  decreed. 

I  had  occasion  to  consider  the  decisions  of 
our  courts  In  reference  to  the  question  of 
marketable  titles  In  Lipplncott  v.  Wlkoff 
(1895)  54  N.  J.  Eq.  107,  114,  33  Aa  305. 
Where  the  alleged  doubt  In  relation  to  the 
title  is  one  of  fact,  as  In  this  case,  the  rule 
which  has  been  settled  by  our  courts  is  that 
the  court  will  never  compel  a  purchaser  to 
take  a  title  where  the  point  on  which  It  de- 
pends Is  too  doubtful  to  be  settled  without 
litigation,  or  where  the  purchase  would  ex- 
pose him  to  the  hazard  of  such  proceedings. 
DobbB  V.  Norcroas  (Runyon,  Ch.;  1874)  24 
N.  J.  Eq,  327;  TlUotson  v.  Gesner  (N.  J.  Err. 
&  App.;  1880)  33  N.  J.  Eq.  313.  327;  Cor- 
nell V.  Andrews  (Runyon,  Oh.;  1882)  35  N. 
J.  Eq.  7.  In  each  of  these  cases,  however, 
there  waa  proof  in  the  case  Itself  of  facta 
which  cast  a  doubt  upon  the  title,  and  specif- 
ic performance  was  therefore  refused.  The 
other  New  Jersey  cases  upon  the  subject  ap- 
pear to  have  arisen  where  the  doubt  In  re- 
lation to  the  title  depended  upon  a  doubtful 
question  of  law,  and  not  of  fact;  and  as  to 
these  cases  different  considerations  often  ap- 
ply. Lipplncott  V.  Wlkoff,  supra.  No  proof 
whatever  has  been  offered  In  this  cause 
showing  the  existence  of  either  of  these 
three  children  of  Hannah,  or  of  any  heirs  of 
either  of  them  at  the  time  of  tbe  partition 
proceedings;  and,  In  tbe  absence  of  any  evi- 
dence in  this  suit  rendering  it  probable  that 
they  or  their  heirs  were  then  In  existence* 


and  should  have  been  made  parties,  the  ven- 
dee cannot  set  up  the  failure  to  make  them 
parties  In  order  to  avoid  the  contract.  The 
mere  possIblUty  of  the  existence  of  these 
heirs,  or  persona  claiming  under  them,  based 
on  suspicion  or  conjectiure,  and  without  the 
production  of  any  evidence  to  anpport  the 
conjecture.  Is  not  sufficient  to  relieve  the 
vendee.  The  prindplea  applicable  to  cases 
like  tbe  present  are  discussed,  and  the  rnle 
stated,.  In  a  late  case,  in  which  the  existence 
of  supposed  heirs  was  a  question,~Oreen- 
blatt  v.  Herrmann  (1894)  144  N,  Y.  13,  38  N. 
E.  866.  "The  tlUe,"  says  Andrews.  C.  J., 
"must  either  be  defective  in  fact,  or  so 
clouded  by  apparent  defects,  either  in  the 
record  or  by  proofs  outside  of  the  record, 
ttiat  prudent  men,  knowing  the  facts,  would 
hesiute  to  take  It" 

The  record  title  here  (the  partition  proceed- 
ings) shows,  by  the  aUegations  In  the  bill, 
that  the  three  children  of  Hannah  Bruen 
were  then  dead,  and  all  dead  without  issue, 
and  final  decree  was  made  in  the  suit,  baaed 
on  the  proof,  or  attempted  proof,  of  that  al-< 
legation.  It  was  held  in  thla  case  that  where 
the  Tecord  title  was  good,  the  burden  was 
upon  the  vendee  to  show  the  facts  making 
the  title  doubtful,  and  also  that  the  possi- 
bility of  the  existence  of  heirs,  based  on  any 
claim,  and  not  on  proof  of  any  facts  to  sup- 
port It,  did  not  raJse  a  reasonable  doubt  aa 
to  the  validity  of  a  title  good  upon  the  rec- 
ord. This  adjudication  by  final  decree  In  the 
partition  proceedings  is  sufficient  to  make 
the  record  title  perfect,  so  far  as  the  parti- 
tion proceedings  go,  and  this  adjudication, 
so  made,  puts  upon  tbe  defendant  the  bur- 
I  den  of  proving  In  the  present  case  facts 
I  which  would  render  it  so  probable  that  these 
heirs,  or  some  of  them,  were  then  alive,  that 
a  prudent  man  would  hesitate  to  accept  tbe 
title.  Such  proof  has  not  been  offered,  and  I 
therefore  hold  that  the  objection  cannot  be 
sustained  on  this  ground. 

A  second  answer  to  the  objection  to  the  ti- 
tle is  furnished  by  the  proofs  made  in  the 
present  case  showing  adverse  possession  for 
over  40  years  by  the  complainant  and  those 
under  whom  she  claims.  This  possession, 
originating  under  a  bona  fide  purchase.  wilL 
nnder  our  limitation  acts  (2  Gen.  St.  p.  1972. 
§  2,  and  page  1977,  S8  16,  17),  luir  all  adverse 
claims  arising  under  the  supposed  heirs,  un- 
less they  arise  under  the  provisos,  or  one  of 
them.  These  heirs,  or  persona  claiming  un- 
der them,  cannot  tte  brought  within  the  pro- 
visos of  the  act,  except  upon  the  supposition 
of  the  occurrence  of  an  entire  series  of  con- 
tingencies so  remote  and  improbable  that, 
in  the  absence  of  any  proof  upon  the  subject, 
the  mere  assumption  of  tbeir  probable  oc- 
currence cannot  be  made  the  basts  of  a  Jo- 
diclal  determiuatlou  that  the  title  is  clouded. 
By  tbe  body  of  these  limitation  acts  every 
one  of  the  supposed  heirs  who  was  In  fact 
living  in  1854  Is  barred.  Under  the  pro- 
visos to  secUooa  10  and  IZ  only  Infants  and, 
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persons  non  compos  (and  not  femes  corert) 
are  relieved,  and  the  possibility  of  claiming 
ihe  benefit  of  these  provisos  Is  so  remote 
that  It  Is  dtfHcuU  to  work  out  the  entire 
series  of  contingencies  under  which  a  possi- 
ble claim  may  arise.  The  death  of  one  of 
the  heirs  prevlons  to  18M.  leaving  an  Insane 
child,  who  was  living  and  still  Insane,  as 
late  as  18T8,  Is  the  least  complicated  claim 
which  can  arise  nnder  the  prorlsos.  An  In- 
fant child,  born  hi  1854,  woald  have  been 
barred  In  1881  nnder  section  2;  and  unless 
snch  Infant  died  before  1876,  leaving  an  In- 
fant heir,  who  did  not  come  of  age  befove 
1898,  there  would  be  no  rdlef  from  the  stat- 
ntes  under  fbeaa  pioTlBOB  by  reason  of  sup- 
posed Infancy. 

In  the  absence  of  any  proof  snggestlnjf  the 
probability  of  the  happening  of  the  series  of 
coDtlngencles  upon  which  any  possible  claim 
tmder  the  provisos  must  be  based,  It  mnst  be 
held  that  the  occurrence  of  the  entire  series 
of  conUngencles  Is  so  remote  and  Improbable 
as  not  to  render  the  title  unmarketable.  A 
decree  for  specific  performance  will  there- 
fore be  adrlsed. 


DIHMIOK  V.  W.  FBBD  QUIMBY  CO. 
(Court  of  Chancery  of  New  leney.   Ang.  4, 

isoa.) 

lleCErTBR^Ai.LOVA!rcB  or  Clams— Appbai«— 

CoftTB— BSTOPPBL— WiTNBSSBB. 

1.  The  fact  that  a  claim  against  an  insolvent 
was  parchased  (or  less  than  par  value  does  not 
anthorize  the  receiver  to  refuse  its  allowance 
OD  a  basis  of  par  value. 

2.  On  appeaJ  trwa  the  allowance  of  a  daim 
against  an  insolvent  by  a  receiver,  equities  of 
certain  of  the  creditors  arising  by  reason  of 
an  estoppel  of  claimant's  aRsiKDOr  to  assert  the 
claim  as  aeaioit  them  cannot  be  determised. 

3.  Evidence  of  representations  to  certain 
creditors  that  a  claim  against  an  insolvent  had 
been  settled  is  admlRSible,  on  appeal  from  the 
allowaDce  of  the  claim  In-  the  receiver,  as  af- 
fecting the  crediUUty  of  tae  person  making  tiie 
represeotntions.  where  be  testified  that  the 
claim  had  not  been  paid.  ' 

4.  On  appeal  by  certain  creditors  from  a  re- 
criver's  allowance  of  a  claim,  where  the  cred- 
itors were  entitled  to  a  fall  disdosure  of  the 
facts  on  which  the  claim  was  based,  and  some 
of  the  important  facts  on  which  the  validity  of 
the  claim  depended  were  disclosed  for  the  first 
time  on  the  am>eel,  appellants  are  entltlad  ta 
have  the  coats  paid  out  of  the  estate. 

Bill  by  Edward  B.  Dimmlck  against  the  W; 
Fred  Qulmby  Company  for  a  receiver.  On 
appeal  from  the  allowance  of  a  certabi  dalm 
by  the  receiver. 

A.  C.  Smith  and  Charles  R.  Glen,  for  ap- 
Itellants.   William  P.  Martin,  for  appellee. 

BMERT,  T.  C.  ITpon  the  questions  reserv- 
ed at  the  hearing  I  reach  the  following  con- 
dnsIoDs: 

1.  The  claim  of  Mr.  Hassell  Is  entitled  to  a 
dividend  upon  the  entire  face  value  of  the 
dalm  as  owned  by  the  RuBseU  estate.  Tlie 
Ilebberd  Case,  55  N.  J.  Eq.  18,  86  Atl.  122, 
which  was  reBed  on  as  confining  the  dalm- 


ant  to  a  dividend  merely  upon  $10,000,  the 
amount  paid  by  Dlmmlck  to  the  Russell  estate 
on  the  purchase  of  the  claim.  Is  not  appli- 
cable. In  the  Hebberd  Case  the  original  debt 
was  fraudulent  as  against  the  company,  and 
bona  fide  purchasers  were  therefore  only  en- 
titled to  recover  against  the  company,  or 
prove  for  a  dividend  to  the  amount  actually 
paid.  In  this  case  (see  55  N.  J.  Eq.  30,  3G  Atl. 
122)  the  claim  to  the  full  amount  paid  by  the 
bona  flde  purchaser  ($20,000)  for  bonds  of  that 
par  value  was  allowed  in  favor  of  Damon, 
the  original  fraud-doer,  who  subsequently 
purchased  the  bonds  from  this  bona  fide  pur- 
chaser.  His  proof  on  'these  bonds  was  not 
limited  to  what  he  pafd  for  them,  whOe  It 
was  50  limited  on  the  bonds  received  by  bim 
directly  from  the  company.  In  the  present 
'case  the  entire  amount  of  the  Russell  notes 
was  a  valid  clatm  against  the  company  when 
purchased  by  Dlmmlck,  and  he  Is  therefore 
entitled  to  ancceed  to  the  rights  of  bis  ven- 
dor, so  far  as  relates  to  the  amount  of  the 
claim  to  be  proved  against  the  company, 

2.  The  second  question  reserved  was  wheth- 
er the  appellants  the  Palmer  &  Smith  Com- 
pany and  the  Laurel  Company  are  entitled  to 
have  the  amount  ifue  on  the  Itossell  estate 
notes  exclnded  from  the  Hassell  claim  for  the 
purpose  of  dividends.  This  exclusion  Is  claim- 
ed for  the  sole  l)eneflt  of  these  special  credit- 
ors, and  the  claim  Is  based  tipon  the  alleged 
equitable  estoppel  In  their  favor  against  Dlm- 
mick,  who  purchased  the  Russell  dalm,  and 
aftemards  assigned  it  to  Hassell  as  security. 
The  estoppel  is  based  on  representations  by 
Dimmlck,  dalmed  by  these  creditors  to  have 
been  made  to  them,  respectively,  that  the  Rus- 
sell claim  against  the  company  had  been  set- 
tled, upon  the  faith  of  which  r^resentatlons 
their  claims  against  the  company,  or  a  por- 
tion of  them,  were  incurred.  The  existence, 
extent,  and  the  effect,  as  against  Dimmlck 
and  as  against  Hassell,  the  assignee  of  the 
Russell  claim,  without  notice  of  the  allc;;pd 
fraud,  are  Issaes  which  must  be  determined 
<m  some  proper  proceeding  to  which  both 
Dlmmlck  and  Russell  are  parties.  The  pres- 
ent proceeding  is  an  ^peal  on  petition  by 
creditors  from  an  allowance  of  the  Hassi-ll 
claim  the  receiver,  and  Is  for  the  benefit  of 
all  creditors,  and  the  determination  of  these 
questions  of  fecial  estoppel  Is  not  within  the 
Issue  raised  by  the  petition,  nor  could  the 
questions  be  property  raised  by  a  mere  peti- 
tion of  appeal  from  a  receiver's  determinailon. 
which  is  the  proceeding  now  pending.  The 
estoppel  claimed,  If  It  exists,  seems  to  be 
rather  In  the  nature  of  a  claim  on  the  part 
of  the  defrauded  creditors  to  be  substituted, 
so  far  as  the  Russell  claim  is  concerned,  and 
to  the  extent  of  their  loss,  to  the  benefit  of 
the  proof  made  by  llasseil  on  this  claim; 
and,  for  the  enforcement  of  the  estoppel  which 
exists  in  favor  of  these  creditors  only,  the 
Russell  clalju  must  be  held  as  existing  for 
the  benefit  of  Oiese  creditors,  rather  than  dis- 
allowed. The  allowance  or  disallowance,  el- 
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tber  TT-holly  or  In  part.'  of  the  Hassell  claim, 
la  the  issue  on  this  appeal,  and  aot  the  spe- 
cial equities  of  the  appellants,  or  either  of 
tbem,  axalnst  Haaaell  and  Dlmmlck,  If  the 
claim  be  allowed.  For  this  reason,  there- 
fore, I  do  not  pass  upon  any  of  the  questions 
relating  to  estoppeL  The  evidence  as  to  the 
representations  of  Dlmmlck  to  these  credit- 
ors was  admissible  hi  this  pioceedli^E  be- 
cause Dlmmlck  was  called  to  prove  the  ex- 
istence of  the  Bussell  dalm,  and  his  preTloos 
statementa  that  the  claim  was  settled  affected 
his  credibility;  bat  no  adjudication  as  to  the 
effect  of  such  representations  upon  Dlmmlck 
and  XIasaell,  his  assignee,  can  be  made,  except 
In  a  proceeding  to  which  all  the  persons  In- 
terested are  parties. 

3.  As  to  costs  of  these  proceedings,  my  con- 
clusion Is  that,  in  view  of  the  whole  case  ancL 
the  circumstances  sarroonding  the  contested 
claim,  the  case  Is  one  where  the  creditors 
were  entitled  to  a  full  and  complete  disclo- 
sure under  oath  of  the  parties  Interested.  The 
receiver  bad  the  authority,  under  the  statute, 
to  conduct  such  examination,  and  the  costs 
of  the  proceedings  would.  In  that  case,  have 
been  chargeable  to  the  estate;  and,  inasmuch 
as  the  creditors  were,  under  the  circumstan- 
ces, entitled  to  an  examination,  and  some  of 
the  important  facts  upon  which  the  validity 
of  the  claim  was  based  were  disclosed  for  the 
first  time  on  this  examination,  the  appellant 
creditors  are  entitled  to  have  the  costs  of  the 
appeal  (which,  If  successful,  would  have  been 
for  the  common  benefit  of  all  the  creditor^ 
paid  out  of  the  estate. 


HOLMES    V.    TRUSTEES    OF  WESLBT 
METHODIST  EPISCOPAL  CHURCH 
OP  BELLEVILLE. 
(Court  of  Chancery  of  New  Jersey.   Aug.  12, 
180a) 

Chahitablb  Tbcsts— What  Are— Pebpbtoitibs— 

Religious  SociETiita— Cbmetarieb— 
Prklihinart  Isjusctions. 

1.  A  deed  for  an  expressed  consideration  of 
$566  conveyed  land  to  trustees  of  a  religions 
Boclety  and  their  inecesBorB,  forever,  as  a 
church  iot,  io  trust  that  they  should  maintain 
a  house  of  worship  thereon,  and  aiiow  certain 
ministers  to  officiate  therein.  Hdd,  that  inas- 
much as  the  conveyance  was  for  a  Bubstantiai 
consideration,  and  not  a  donation,  the  trust 
proTiBions  are  void  as  creatingr  a  perpetoit;p. 

2.  An  application  for  a  preliniin8r.v  injunc- 
tion against  the  sale  of  a  portion  of  the  burial 

Sound  of  e  religious  society,  pursuant  to  au- 
oritf  to  sell  such  portion  as  has  not  been 
used  ns  a  burial  ground,  will  be  denied,  where 
the  qupPtioD  whether  graves  are  located  on  the 
portion  offered  for  sale  is  disputed,  and  appli- 
cant does  not  claim  that  such  portion  includes 
the  burial  plot  of  his  family  or  relatives. 

Bill  by  Hugh  Holmes  against  the  trustees 
of  the  Wesley  Methodist  Episcopal  Church 
of  Belleville  to  t-njoln  tlie  trustees  from  sell- 
ing land  used  as  a  church  and  burial  ground. 
Application  forpreliminarylnjunctlon.  Heard 
on  bill,  affidavit,  and  affidavits  In  reply.  De- 
nied. 


C.  O.  Parker,  for  complainant  Oeoige  Bll- 
UXf  for  defendants. 

EUERT,  Y.  a  This  Is  a  bill  by  a  member 
of  a  religious  society  whose  trustees  are  In- 
corporated under  the  general  act  to  Incorpo- 
rate the  trustees  of  religious  societies;  and  It 
Is  filed  for  the  purpose  of  enjoining  the  trus- 
tees from  selling  lands  now  used  by  the  so- 
ciety as  a  church  and  burial  ground.  Tbe 
present  application  is  for  a  preliminary  tai- 
Junctlon.  The  section  of  the  act  which  de- 
fines the  power  of  the  trustees,  relating  to 
the  acquisition  and  sale  of  lands,  provides 
(aectlw  8,  p.  2736,  3  Gen.  St)  that  they  "shaU 
Ik  able  and  capable  to  acquire,  purchase,  re- 
ceive, have  and  hold  any  lands,"  etc.,  '1n 
trust  for  the  use  of  said  society  or  congrega- 
tion, to  an  amount  in  value  not  exceeding 
$2,000  a  year,  and  the  same  or  any  part 
thereof  to  sell,  grant  demise,  alien  and  dis- 
pose of."  Under  this  act  the  trustees  and 
their  successors,  and  not  the  society  itself, 
are  the  incorporated  body,  and  the  title  this 
Incorporated  body  holds  under  the  statute  la 
a  title  In  simple  trust  for  the  benefit  of  the 
society;  and,  as  to  lands  held  by  the  trus- 
tees In  trust  under  the  statute  only,  the  socie- 
ty Itself  has  the  ultimate  right  of  directing 
the  disposition  or  control  of  the  church  prop- 
erty by  the  trustees,  which  right  of  tbe  socie- 
ty la  exercised  In  the  manner  and  subject  to 
the  regulations  Imposed  either  by  statute  or 
the  regulations  of  the  religious  association 
to  which  the  society  belongs.  Morgan  v. 
Rose  (Err.  ft  App.  1871)  22  N.  J.  Eq.  583,  587. 
The  society  of  which  defendants  are  the  trus- 
tees Is  a  Methodist  Episcopal  society,  and  a 
general  statute  In  relation  to  these  societies 
(Act  March  28, 1896;  P.  L.  p.  707;  3  Gen.  St 
p.  2760,  par.  173)  authorises  the  trustees  to 
sell  and  convey  in  fee  simple  all  church  and 
parsonage  property  whenever  a  majority  of 
the  members  of  the  society  so  direct  at  a 
meeting  called  In  a  manner  directed  by  the 
statute.  The  sale  proposed  to  be  made  by 
defendants  In  the  present  case  has  been  duly 
authorized  nnder  this  act  by  a  majority  vote 
(54  to  10)  at  a  proper  meeting  of  the  society, 
and  the  regulations  prescribed  by  the  Gen- 
eral Book  of  Discipline  of  the  Methodist 
episcopal  C3hurch,  relating  to  the  sale  of 
church  property,  have  also  been  complied 
with  by  the  defendants.  If,  therefore,  the 
property  in  question  Is  held  by  the  defend- 
ants as  trustees  solely  under  the  trusts  and 
proTl^ons  of  the  act  the  sale  cannot  be  en- 
Joined.  Complainant's  claim  of  a  right  on 
his  part  to  prevent  a  sale  of  the  property,  un- 
der tbe  powers  conferred  by  the  act  U  based 
upon  the  contention  that  the  tmats  upon 
n  hlch  the  pritperty  Is  held  are  fixed,  not  by  the 
act  but  by  the  deed  conveying  the  property 
to  tbe  trustees  in  1845,  and  that  the  execu- 
tion of  these  trusts  prevents  any  sale  of  the 
prc^rty  at  any  thne.  The  deed,  for  an  ex- 
pressed consideration  of  $565,  conveys  the 
premises  to  the  trustees,  by  their  corporate 
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name,  and  to  tbelr  soccesgon  In  ofBc^  for* 
erer,  "as  a  ctaorch  lot  and  burying  ground 
lo  tnut  tliat  tbey  shall  keep  and  maintain  or 
canse  to  be  kept  and  maintained  thraeon  a 
house  or  place  of  worship  for  the  use  of  the 
society  associating  therein  as  members  of 
the  Methodist  Episcopal  Ghorcb,  the  said 
property  under  no  circumstances  to  be  mort- 
gaged for  any  purpose  whatsoever,  and  In 
further  trust  and  confidence  that  they  shall 
at  all  times  forerer  permit  such  members 
and  preachers,  belonging  to  the  said  chnrcb, 
as  shall  from  time  to  time  l^e  duly  authorized 
by  the  General  Conference  of  the  ministers 
and  preachers  of  the  said  Methodist  Bplsco* 
pal  Chnrcb,  or  by  the  Annual  Conference  au- 
thorized by  the  said  Oeneral  Conference,  to 
preach  and  expound  God's  Holy  Word  there- 
in." Complainant  claims  that  this  provision 
of  the  deed  creates  a  trust  In  favor  of  each 
member  of  the  soclely,  and  gives  him,  as  a 
mmnber  of  this  society,  a  standing  as  such 
cestui  que  trust  under  the  deed,  to  compel 
the  execution  of  the  trust,  and  to  prevent 
any  sale  or  disposition  of  the  church  proper- 
ty under  the  statute  or  regulations  of  the 
church.  Bat  Inasmuch  as  this  conveyance  to 
the  trustees  shows  upon  its  face  that  it  was 
a  pnrchase  upon  a  substantial  consideration 
received  by  tbs  grantor,  and  not  a  donation 
by  him,  ttie  trusts  declared  In  the  deed  will 
be  considered  as  inserted  by  the  trustees  at 
their  own  Instance  and  for  their  benefit  and 
protection,  and  not  In  the  nature  of  charita- 
ble tmats.  TVusts  of  this  chara'cter,  which 
give  a  right  to  impose  those  restrictions  up- 
on alienation,  which  a  charitable  donor  has 
a  right  to  create,  arise  only  upon  gifts  and 
devises,  and  not  upon  sales  of  lands.  Magle 
T.  Gfanreh  (Green,  Ch..  1860)  IS  N.  J.  Eg.  77, 
79,  aflirmed,  on  appeal,  15  N.  J.  Eq.  SOO; 
Mills  T.  Davidson  (Err.  A  App.  1890)  54  N.  J. 
Eq.  650,  668.  85  AU.  1072.  And  the  fact  that 
the  trust  clause  in  the, deed,  as  to  the  use 
«f  the  church  by  the  ministers  of  the  church, 
substantially  conforms  to  the  requirements 
of  Uie  Book  of  IMsdplIne  of  the  church  then 
In  force,  Is  a  further  Indication  as  to  the  in- 
tention of  the  declarations  of  trust.  A 
ohnrch  lot  for  the  erection  of  a  house  of  wor- 
ship and  a  burying  ground  are  proper  "uses  i 
aad  purposes'*  of  a  reUj^ous  society,  and 
therefore  are  lands  which  the  trustees  are 
anOioriKed  to  hold  nnder  the  statute;  but  the 
statute  has  not  given  power  to  the  trustees 
to  validate,  by  their  acceptance  of  a  deed  or 
otherwise,  conditions  or  trusts  made  by  the 
vendor  of  lands  which  ane  in  violation  of  the 
seneral  rules  of  law  against  alienation  or 
The  creation  of  perpetuities.  This  designa- 
tion of  the  special  purposes  for  which  the  lot 
was  conveyed,  or  the  furthw  declaration  that 
it  was  conveyed  In  trust  for  these  purposes 
inade  by  the  vendOT  In  the  deed,  cannot  have 
the  effect,  tterefore,  of  changing  the  charac- 
ter of  the  title  to  the  lands  held  for  the  use 
<if  the  society,  which  the  trustees  have  nnder 
the  egress  terms  of  the  statute,  or  Impose 


upon  these  trustees  other  restrictions  against 
alienation  than  those  imposed  by  the  statute 
or  by  the  regulations  governing  the  society 
for  which  the  trustees  hold.  If  this  desig- 
nation is  construed  to  have  this  effect,  then, 
nnder  the  doctrine  of  the  Magie  and  Mills 
Oases,  above  dted.  the  conditions  or  trusts 
are  void.  Complainant's  status  and  property 
rights  in  this  case  against  the  trustees,  so 
far  as  relates  to  the  property  held  for  a 
church  or  house  of  worship,  as  distinct  from 
the  burial  ground,  are  only  those  which  be- 
long to  bim  as  a  member  of  the  society  whose 
trustees  are  organized  under  the  statute;  and 
so  long  as  the  trustees,  In  disposing  of  the 
property,  which  la  held  under  the  trusts  of 
the  statute,  and  under  those  trusts  only,  fol- 
low the  provisions  of  the  statute  and  the  reg- 
ulations of  the  society,  no  property  rights  of 
complainant  are  Infringed,  and  there  Is  no 
basis  for  an  Injunction,  so  far  as  a  sale  of 
the  church  lot  is  concerned. 

Complainant  farther  claims  that  part  of  the 
property  which  the  trustees  Intoid  to  sell  in- 
cludes a  portion  of  the  burial  ground.  The 
trustees  were  auUiorlzed  by  the  society,  at 
its  meeting,  to  sell  so  much  of  the  tract  **aa 
has  not  been  heretofore  used  as  a  burying 
ground.**  They  have  had  surveyed  and  map- 
ped the  tract  proposed  to  be  sold,  and  the 
western  line  of  this  tract  is  about  25  feet 
from  the  westerly  line  of  the  church,  except 
for  about  6  feet  on  the  southerly  end  of  the 
lln^<  and  this  pOTtion  la  about  8  or  10  feet 
west  of  the  westerly  line  of  the  church.  No 
burials  have  taken  place  anywhere  In  the 
grounds  since  18KS;  and,  according  to  de- 
fendants* affidavits,  there  are  no  surface  in- 
dlcatlons  of  graves  on  the  portion  proposed 
to  be  sold.  Complainanl^s  aflldavit  on  this 
point  (this  being  the  only  a^lavlt  annexed 
to  the  blU)  is  that  the  tract  as  advertised  for 
sale  "Includes  i>art  of  the  premises  devoted 
to  a  burying  ground  where  bodl»  have  been 
actually  interred";  but  he  fails  to  specify 
where  this  portion  actually  used  for  burial 
Is  located.  It  Is  not  claimed  that  It  Includes 
the  burial  plot  of  his  family  and  relatives, 
and  by  defendante'  affidavit  this  plot  is 
shown  not  to  be  Included  In  the  tract  to  Im 
I  sold.  As  to  the  actual  location  of  the  old 
graves  <»i  the  tract  proposed  to  be  sold,  de- 
fendants' affidavits  go  no  further  than  to 
show  that  there  were  no  graves  or  signs  of 
Interment  "near  the  rear  wall  of  the  build* 
lug"  at  the  time  of  its  erection.  In  1846.  The 
affidavits  thus  show  that  the  actual  location 
of  the  graves  on  any  portion  of  the  property' 
proposed  to  be  sold  presents  a  disputed  ques- 
tion of  fact,  and  such  a  disputed  question  of 
fact  as  cannot  be  disposed  of  on  the  affida- 
vits now  before  the  court.  The  complain- 
ant's property  Interests  In  this  question  are 
not  such  as  require  protection  by  prelimina^ 
Injunction,  and  in  the  absence  of  proof  show- 
ing definitely  the  location,  no  order  for  in- 
junction should  be  made  before  final  hearing. 
But  the  trustees,  In  making  the  sale  of  the 
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lot  proposed  as  sarreyed,  will,  as  It  now 
•e«ms  to  me,  Qo  ■>  subject  to  the  risic  ttiat 
complainant,  upon  the  final  hearing,  nny 
«how  th&t  a  portion  of  the  lot  '•old  tMi  been 
heretofore  In  fact  naed  as  a  burytng  sronad, 
and  to  B  claim  that,  by  reason  thereof,  be  Is 
entitled  to  hare  tbe  BOle,  If  made  pending 
suit,  declared  Told  as  to  such  portion.  The 
application  Cor  preliminary  Injunction  la  de- 
nied. 


PHILLIPS      TOUMANS  et  nr. 
(Coart  of  ChaBcery  of  New  Jersey.   Aoff.  20, 
1SQ8.) 

MOETOAOES— RBnBMPTION— FORBCIXMUUB. 

1.  A  mortage  bond  maturing  In  two  years 
with  an  optioD  of  the  mortgagee  to  declare  it 
"due  on  defanlt  of  any  payment  of  interest  was 
TCcnred  by  a  mortg^  with  a  elanse  "that  Out 
■parties  of  tbe  first  part  •  *  •  dull  hare 
the  right  to  redeem  any  or  all"  of  the  mort- 
gaged property  "at  any  time  prior  to  the  two 
years  hereiobefore  mentioned"^  oo  payment  of 
soma  certain  to  be  applied  on  the  mortgage 
debt.  JIHd,  that  the  equity  of  redemption  runs 
to  the  maturity  of  tbe  Dond,  irrespective  of  an 
exercise  of  the  mortgagor's  option,  or  of  the 
fact  that  onder  2  Gen.  8t.  p.  2112,  par.  47,  re- 
quiring foreclosure  to  be  the  first  remedy  to  en- 
force such  debt,  his  legal  remedy  is  postponed. 

2.  'Where  a  mortgage  specially  provided  that 
the  equity  of  redemption  should  ran  to  the  ma- 
turity of  the  bond,  no  bill  to  foreclose  can  be 
filed  until  the  expiration  of  that  time,  although 
the  bond  gave  the  mortgngee  an  option  to  de- 
olitrc  tt  due  at  any  prior  time  on  default  of  pay- 
mi>nt  or  interest;  since  a  decree  of  foreclosure 
n(K*i<»sitniRB  a  sale  which  is  a  final  bar  to  tlie 
c>f]Uit}-  of  redemption  under  the  laws  and  prac- 
tice of  New  Jersey, 

Bill  by  Charles  8.  PhlUlpB  agalmt  Edgar 
W.  Youmans  and  wife.    Heard  on  bill  and 

axiswer.  Dismissed. 

Cortlnndt  Parker  and  Cortlandt  Parker,  Jr., 
for  coiiiiilaloant  William  H.  Gorbin,  for  de- 

(eiidanls. 

KMEUY,  V.  C.  In  this  case  I  reach  the 
conclusion  that  the  special  clause  inserted 
In  the  mortgage  which  makes  special  provi- 
sions for  the  redemption  of  tbe  mortgaged 
premises  bas  tbe  effect  of  postponing  the 
rigbt  of  foreclosure  of  the  equity  of  redemp- 
tion In  the  mortgaged  premises  until  the 
expiration  of  the  time  fixed  In  this  clause. 
The  bond  Is  dated  March  4,  1807,  conditioned 
for  tbe  payment  of  "f8,028.{>4  on  oi  before 
March  4.  1890,*'  with  Interest  at  6  per  cent^ 
payable  semianmmlly,  and  with  a  special  con- 
dition that,  on  default  In  payment  of  Inters 
est  for  30  days,  the  entire  principal  and  in- 
terest should  become  due,  at  coiiu>lalnanf  a 
option.  Default  for  brer  30  days  was  made 
In  tbe  payment  of  the  interest  doe  Septem- 
ber 4,  1897;  and  complainant,  as  exercising 
the  option,  flled  this  bill  to  foreclose  on  No- 
vember 22,  1887. 

In  the  absence  of  any  special  clause  In  the 
mortgage,  complainant's  right  to  foreclose  at 
once,  after  default,  defendants'  squlty  of  re- 


demption in  tiie  entire  premises  Is  not  dis- 
puted; but  it  is  claimed  that  the  special 
clause  relating  to  redemption,  inserted  In  tbe 
mortgage,  has  the  effect  of  preventing  any 
absolute  forecloBUTe  of  the  equity,  until  aft- 
er Mardi  -4,  1899,  and  that  any  decree  for 
Bide  now  made  should  reserve  such  right  of 
redemption  until  March  4,  1890.  The  clause 
tn  question,  as  set  out  In  the  answer.  Is  as 
follows:  "And  it  Is  hereby  expressly  agreed 
by  and  between  the  parties  to  these  pres- 
ents that  tbe  parties  of  tbe  first  part,  their 
representatives,  beira,  or  assigns,  shall  have 
the  right  to  redeem  any  or  all  of  the  seven 
pleoas  Of  property  hereinbefore  described, 
conveyed,  and  transferred  as  aforesaid,  at 
any  time  prior  to  the  two  years  hereinbe- 
fore fixed  and  limited,  xxjmn  payment  in  cash 
to  the  party  cff  the  second  part  of  the  sum 
or  sums  liereln  fixed  as  the  price  or  value  for 
such  redemption;  and  that  upon  payment  of 
such  fixed  prices  or  value  to  the  party  of  the 
second  part,  or  to  his  heirs,  executors,  admin- 
istrators, or  assigns  In  cash,  tlie  property  so 
redeemed  shall  be  fully  released  from  the 
terms  and  lien  of  this  conveyance  or  moit- 
gage;  and  that  the  party  of  the  second  part, 
his  faelcs,  secutors,  administrators,  or  as- 
signs, sliall  thereupon  forthwith  execute  aud 
deliver  to  Edgar  W.  Toumans,  the  party  of 
the  first  part,  his  heirs,  executors,  adminis- 
trators, or  assigns,  at  his  or  their  own  ex- 
pense, any  and  all  releases,  conveyances,  ur 
other  papeM  that  may  be  necessary  for  such 
purpose.  The  money  paid  to  the  party  of 
the  second  part  for  such  redemption  shall  be 
applied  to  the  llc^ldatlon  of.  and  credited  up- 
on, the  amount  secured  by  this  mortgage  and 
the  bond  accompanjrlng  the  same  at  the  time 
of  such  redebipUoD.  The  prices  or  values 
fixed  for  the  purposes  of  such  redemption  as 
aforesaid  are  as  follows:  For  the  property 
described  In  paragraph  hereinbefore  designat- 
ed 1,  two  thousand  five  hundred  dollars;  for 
property  designated  in  paragraph  2,  $3,000." 
etc.  While  the  eomplainaDt,  under  the  spe- 
cial provisions  as  to  default,  has  the  clear 
right  to  consider  the  entire  debt  due,  the 
question  is  whether,  the  entire  debt  belne^ 
due,  the  complainant  Is  entitled  to  foreclose 
tbe  equity  of  redempUon  before  tbe  expira- 
tion of  the  time  eiqpresBly  given  for  xedemi>- 
tlon  by  this  clause.  The  express  asreemeiit 
In  terms  Is  that  the  mortgagor  '^shall  have 
the  right  to  redeem,"  etc.,  "at  any  Ume  prior 
to  the  two  years  hereinbefore  fixed  and  lim- 
ited." It  was  entirely  competut  for  the  par- 
ties to  enter  Into  an  agreement  of  this  char- 
acter relating  to  the  equitable  right  of  re- 
demption, which  would  have  the  affect  of  ex- 
tending the  right  given  by  law;  and*  as  it 
seems  to  mc^  the  only  question  now  Is  wheth- 
er they  have  by  th^r  contract  so  extended 
the  rlg^t.  It  Is  altogether  a  question  e£  the 
construction  of  the  terms  of  a  written  con- 
tract. The  terms  of  the  contract  give  tiir 
right  of  wdemption  at  any  time  prkir  to  the 
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tvo  rears  fixed  flSarch  4,  1899),  betng  Uie 
date  when  tbe  debt  would  at  all  erents  be 
doe;  and  the  contract  fgWm  this  right  wlth- 
ont  any  express  gnaltflcatlon  or  modlflcatlon 
as  to  the  right  ol  redemption  if  the  debt 
came  due  previoos  to  that  time  under  the  de- 
fault stlpolatton,  and  'without  express  prorl- 
slou  that  the  specW  right  of  redemption  was 
dependent  on  the  entire  debt  not  being  due. 

Complatnsnt's  counsel  contend  that  con- 
struing the  enttre  docmnent  together,  so  that 
bU  Its  words  may  prevail  to  carry  out  the 
object  of  tlw  contract,  fbe  special  provision 
as  to  redemption  must  be  construed  as  tn- 
operatlve  In  case  the  time  for  payment  of  the 
entire  debt  bad  arrived,  either  by  the  llmlta- 
Uon  of  thne  erpressly  flxed  or  by  the  default 
proTlston.  But  the  special  clause,  which  Is 
the  only  expression  In  the  contract  relating 
to  the  Btft^ect-matter  of  redemption,  con- 
tains within  Itself  the  limitations  and  condl- 
Hona  Of  Its  operation.  These  Itmltatlons  ex- 
pnjntj  Hxed  are  applicable,  and  the  enforce- 
ment of  Uiem  does  not  conflict  with  any  of 
the  express  -proTlslona  of  any  other  iwrtlon 
«f  the  instrutnent  There  Is  no  basis,  there- 
fore, In  my  judgment,  for  holding  that  mere* 
1y  upon  the  construction  of  the  entire  con- 
tract the  provision  Is  Inopemtlre  If  the  en- 
tire prlndpal  of  the  debt  becomes  due  rea- 
son of  the  default  provision.  Such  a  con- 
stmetlon  wotdd  bare  the  effect  of  adding  to 
the  clatne  relating  to  redemption  an  Impor- 
tant modlflcatlon,  and  wotilA,  In  respect  to 
the  right  of  redemptloi^  make  a  prorldon 
which  the  parties  have  not  In  fact  made.  As 
written,  the  limit  of  the  time  of  redemption 
Is  a  single  flxed  period,  viz.  "at  any  time 
prior  to  the  two  years  herdnbefore  flxed  and 
Hmlted";  and  this  limit  cannot  be  changed 
by  construction  to  a  period  measured  by  a 
rarlaUe  standard,  rla.  "at  any  time  before 
the  bond  becomes  due."  Some  difficulty  In 
relation  to  the  construction  of  this  clause  for 
redemption  In  connection  with  the  default 
danae  arises  fi»m  the  fact  that  under  onr 
statute  (2  Gen.  St  p.  2112.  par.  47)  the  fore> 
closure  of  the  mortgage  must  be  the  first 
procee<Ung  for  tiie  ctdlection  of  the  debt  be- 
fore a  miit  on  the  bwd,  and  thwefore  any 
legal  rauedy  for  the  collection  of  the  debt 
must  be  suspended  until  after  sale  on  fore- 
closure, unless,  perhaps,  an  ejectment  on  the 
mortgage.  The  debt  being  due,  an  eject- 
ment might  pwhaps  lie  before  the  expira- 
tion of  the  two  yeora,  or  entry  might  be 
made.  Sanderson  r.  Price,  21  N.  3.  Law, 
M6,  note  a;  Kue  t.  Everett  (N.  3.  Err.  & 
App..  1808}  39  Ati.  765,  766.  The  result  of 
expressly  extending  the  right  of  redemption 
to  March  4.  1890,  m^ht  be  to  prevent  the 
enforcement  of  any  legal  remedies .  before 
that  time;  but  this  result  of  the  contract  Is 
■ot  such  as.  In  my  Judgment,  to  affect  the 
construction  of  tbls  clause,  whether  consid- 
ered alme  or  In  connection  with  the  entire 
insttnment  and  Its  object   And  as  a  person 


may,  by  express  contract,  suspend  the  right 
to  take  legal  proceedings  on  a  debt  due,  the 
fact  that  this  suspension  results  from  a  con- 
stiniction  of  the  contract  according  to  Its 
plain  terms  is  not  sufficient  basis  to  adjudge 
that  the  suspension  was  not  Intended  to  oc- 
cur, or  that  the  express  contract  should  not 
be  enforced. 

Defendants*  counsers  view  as  to  the  effect 
of  tile  danse  was  that,  while  it  did  not  pre- 
vent filing  a  blU  and  obtaining  a  decree  of 
foreclosure,  yet  such  decree  must  expressly 
reserve  the  right  of  redemption  for  two  years, 
and  be  subject  thereto.  But,  under  our  prac- 
tice, the  bin  to  foreclose  is  filed  for  the  sole 
and  express  purpose  of  obtaining  a  decree  for 
sale  which  expressly  disposes  of  and  foreclo- 
ses all  right  of  redemption,  and  there  Is  no 
statute  or  practice  (as  In  some  states)  au- 
thorizing redemption  after  sale.  1  Gen.  St 
p.  38S,  par.  71,  "Sale  Authorized";  Dldc 
T'orms  (2d  Sd.)  p.  864.  The  sale  under  fooe- 
closure  decree  conveys  all  rights  of  complain- 
ant as  well  as  defendants,  and  Includes  the 
entire  rlghtof  redemption.  WImpfhelmer  v.  In- 
surance Co.  (N.J.Ch..l8a8)  39  AU. 016, 917, and 
cases  cited,  page  918.  I  conclude,  therefore, 
that  under  tbls  clause  the  right  to  fcHredose 
the  defendants*  equity  of  redemption  Is  sus- 
pended until  the  time  limited,  vis.  March  4, 
1899,  and  tiiat  until  this  time  complainant 
has  no  right  to  file  a  bill  for  that  puipose.  I 
will  therefore  advise  a  decree  dismissing  the 
bOl.  witb  costs. 


LEVI  V.  SCHOENTHAL. 
(Court  of  Chancery  of  New  Jersey.    Aug.  22, 
1898.) 

pHEl-tHI^ART  TSJOVCTIOS— USF!  OF  TbADK  KaMK. 

1.  A  preHminsry  injunction  will  not  be  al- 
lowed where  the  complalnaDt  knowtngly  aaffers 
the  Boppoeed  lojaiy  to  continue  for  two  years 
without  applying  for  relief,  where  the  effect 
of  the  writ,  if  granted  as  applied  for,  will  prac- 
tically be  to  taite  away  from  the  defendant  a 
boslneaS  largely  created  during  the  two  years, 
and  to  give  it  to  the  complainant. 

2,  Qufere,  should  an  injunction  issue  to  re- 
strain the  U£e  of  an  adjective  describing  the 
excellence  of  a  business? 

(Syllabus  by  the  Court) 

Bin  by  Emanuel  Levi  against  Louis  Schoen- 
tbal  for  an  Injunction.  Heard  on  bill  and  af- 
fidavits.  Injunction  denied. 

Clarence  L.  Cfrie,  for  eomidalnant  3.  L. 
Van  Syckel,  for  defendant 

OBEY.  V.  a  (orally).  This  matter  comes 
to  a  hearing  upon  the  bill  and  affidavits  and 
the  answering  affidavits  filed  by  the  def«itl- 
aut  The  restraining  order  stays  the  con- 
duct of  the  defendant's  business.  The  case 
ought,  therefore,  to  be  disposed  of  now.  If 
possible,  and,  In  order  to  do  Justice  between 
the  parties,  I  will  consider  the  matter  at  once. 
The  wbole  of  the  remedy  prayed  for  that 
the  defendant  may  be  enjoined  from  the  use 
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of  the  words  "Incomparable  LaoadrT**  In  tbe 
conduct  of  Us  bnsIiieBs.  The  bill  sbows  tbat 
the  complainant  has  been  for  many  years  in 
the  use  of  the  words  "Incomparable  Laun- 
dry** aa  applied  to  the  business  of  tbe  laun- 
dry which  he  canled  aa  In  Philadelphia.  He 
employed  the  defendant  to  gather  together 
laundry  work  In  Atlantic  Olty,  and  send  It  up 
to  the  complainant  In  Philadelphia.  In  doing 
this  work,  the  defendant  was,  by  the  direct 
orders  of  the  complainant,  to  adrertlse  or 
collect  It  In  the  name  of  the  "IncompsraUe 
Laandry,"  with  the  name  of  the  complainant 
added,  B,  Levi  &  S<m,  and  he  so  conducted 
that  business  for  two  years.  In  188S  the 
complainant  and  defendant  parted,  and  the 
latter  engaged  In  this  gathering  of  laundry 
work  for  himself.  He  then  became  a  dhrect 
competitor  of  the  complainant  Neither  at 
the  tline  they  came  together,  nor  at  the  time 
they  parted,  was  there  any  agreement,  or 
pretense  of  an  agreement,  that  the  defendant 
should  be  In  any  way  restrained  from  compet- 
ing In  the  laundry  bushiess,  for  any  period  of 
time,  or  over  any  district  of  territory,  after 
he  parted  from  the  complainant  After  he 
left  the  complainant's  employment  the  de- 
fendant had,  so  far  as  competition  was  con- 
cerned, an  the  rights  which  he  had  before  he 
and  the  complainant  came  together.  Under 
these  circumstances,  the  defendant  engaged 
In  a  competltlTe  business  of  x^eclsely  the 
same  character  as  that  pursued  under  the 
complalnant^s  employment  The  Mil  does  not 
seek  to  restrain  the  defendant  tram  fraudu- 
lently representing  that  he  is  still  taking 
laundry  work  to  be  done  by  the  complainant, 
although  an  intimation  of  such  conduct  is 
alleged.  The  relief  prayed  Is  based  solely 
upon  the  claim  of  a  right  to  restrain  the  de- 
fendant from  using  the  words  "Incomparable 
Laupdry."  The  defendant  used  tfr  a  period 
of  time,  and  until  the  complainant  (Ejected, 
not  only  the  name  "Incomparable  Laundry," 
but  also  added  the  name  of  the  comidalnanf  s 
firm,  "SL  Lerl  St  Son,"  but  on  objection  the 
latter  name  was  removed.  The  c(HnplaInant 
says  he  has  frequently  objected  to  tbe  con- 
tinued use  of  the  word  '"Incomparable  laun- 
dry." But  this  allegation  Is  fully  met  and 
denied  by  two  or  three  affldavlts  of  all  those 
who  were  actively  engaged  in  the  business  on 
the  part  of  the  defendant,  to  tiie  elfect  that 
they  never  heard  of  any  such  objection,  nor 
had  any  such  been  made  to  them,  nor  did  they 
know  of  any,  during  the  whole  of  the  last  two 
yearo  that  the  business  has  been  conducted, 
until  the  filing  of  the  bill  in  this  case. 

I  cannot  say  which  of  these  allegathms  is 
correct  but  the  complainant's  own  state- 
ment,  If  true,  destroys  one  of  the  elements 
upon  which  his  equity  depends,  vis.  diligent 
application  for  his  remedy.  If  he  suffered 
tin  injury,  he  was  bound,  if  he  sought  a  rem- 
«dy  by  Injunction,  to  bring  his  application 
before  this  court  within  vadb  ressonable  pe- 
riod as  would  inflict  the  least  Injury  upon 
the  defendant   He  could  not  stand  by,  even 


complaining,  until  tlie  defendant  had,  by  dlU- 
gence  and  labw,  largely  built  up  and  In- 
creased the  business,  taking  no  legal  steps 
whatever,  and  then  demand  the  Interference 
of  this  court  to  take  It  away*  and  practically 
to  give  it  to  the  complainant 

The  afildavits  of  the  defendant  bdng  di- 
rectly responsive  and  contradictory  of  the 
comi^alnant's  affidavits,  I  am  bound  to  take 
them  at  least  as  equal  to  tiie  onnplainanf  s, 
and  they  leave  the  complainant  In  this  posi- 
tion: that  as  to  his  showing  of  the  perform- 
ance of  his  equltaUe  duty  of  diligent  appli- 
cation tor  his  remedy,  so  far  from  being  dili- 
gent thero  have  been  two  whtde  yean  dur- 
ing which  flie  complainant  knew  of  this 
wrong,  if  it  were  a  wrong,  and  did  notbJi]^. 
For  these  two  yean  the  defendant  was  en- 
gaged In  the  prosecution  of  this  business  In 
tbe  name  of  the  "Incomparable  Laundry,"  In- 
creasing Its  scope  and  profit  and  no  l^al 
steps  were  taken  by  the  complainant  to  In- 
terfere or  obtain  redress.  The  defoidant 
says  that  whatever  value  the  business  now 
has,  he  has  given  It  by  his  diligence  and  at- 
tention during  these  two  years.  The  defend- 
ant also  says— and  I  do  not  think  I  can  ig- 
nore the  fact— that  during  those  two  yean 
there  was  an  abundance  of  time  for  the  com- 
plainant to  have  applied  for  the  remedy  by 
injunction,  when  it  would  not  have  done  any 
serious  Injury  to  the  defendant;  while  the 
application  made  now,  after  two  yean'  delay, 
and  Just  «actly  at  the  height  of  the  season 
In  which  the  business  Is  being  conducted, 
will,  if  granted,  practically  destroy  the  de- 
fendant's business.  Under  the  circumstan- 
ces, it  seems  to  me  tiiat  such  laches  Is  enc- 
cessfully  Imputed  to  the  complainant  that 
this  court  would  be  doing  an  injustice  by 
granting  a  preliminary  Injunction. 

In  addition  to  this  condition  of  affairs,  as 
Indicated  by  the  facts  of  the  case,  I  have 
YCTj  grave  doubts  whether  the  complainant 
is  entitled  to  any  remedy  In  respect  to  the 
supposed  injury  which  he  may  have  received 
by  the  use  of  the  words  "Incomparable  laun- 
dry" by  the  defendant  which  Is  the  only  In- 
Jury  for  which  relief  is  prayed.  The  cases 
on  the  question  are  not  altogether  one  way. 
In  tiie  ^igllsh  court  of  chancery,  In  the  case 
of  Raggett  V.  Plndlater,  20  Law  T.  (N.  S.) 
448  (I  have  not  the  opi^rtunity  on  this  sum- 
mary bearing  to  examine  tbe  report  of  the 
case,  but  it  Is  quite  fully  quoted  In  7  Chit. 
Bq.  Index,  p.  67T4,  under  the  head  of  "Trade- 
Marks"),  the  court  held  that  the  use  of  an  ad- 
jective merely  describing  the  quality  of  the 
manufactured  article  would  not  be  protected 
by  the  court  as  a  trade-mark.  So  In  the 
case  of  Hedldne  Co.  v.  'Wenz,  14  Fed-  250, 
Judge  Nixon,  in  the  United  States  district 
court  of  this  state,  held  substantially  the 
same  thing,  that  an  advertisemCTt  or  declara- 
tion that  a  man  was  soling  a  "homeopathic" 
remedy  was  not.  because  of  the  use  of  that 
word,  capable  of  protection  as  a  trade-mark. 
It  seems  to  me  a  strong  argument  may  be 
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made  In  support  of  that  holding,  because  the 
vstablUbment  of  a  right  to  the  exclusive  use 
of  such  a  descrlptiTe  word  would  enable  one 
person  to  select  an  adjective  which  would  be 
definitive  of  the  excellence  of  his  productions, 
and  to  restrain  all  other  comiietlng  persons 
from  asserting  that  their  production  of  a  like 
or  sUnllar  article  was  as  good  as  his;  In 
short.  It  would  be  a  prohibition  of  the  use  of 
the  £D^lBh  language.  It  Is  not  the  use  of 
the  word  "laundry"  which  Is  resisted.  The 
exclusive  right  of  the  complainant  is  asserted 
In  the  use  of  the  word  "incomparable"  as.  ap- 
plied to  a  laundry.  Why  sbotdd  any  person 
be  allowed  to  obtain  so  exclusive  a  use  of  the 
Engliah  language  that  he  should  have  the 
right  to  assert  the  excellence  of  his  produc- 
tionr  and  to  stop  all  other  persons  who  com- 
pete with  him  from  claiming,  in  the  same 
language,  that  their  own  article  has  the  same 
quality  of  superiority?  That  Is  the  very  es- 
sence of  competition,  and  In  these  days,  when 
advertising  has  become  so  potent  a  force  In 
the  conduct  of  business,  It  seems  to  me  it 
would  be  doing  a  great  Injustice  to  prohibit 
any  oae  from  using  an  adjective  descriptive  of 
the  excellence  of  his  business  because  some 
one  dse  had  previously  so  described  his  own 
like  business.  I  do  not  pass  upon  that  ques- 
tion, however.  It  will  probably  be  fully  ar- 
gued on  final  hearing.  As  the  case  now 
standa,  I  do  not  feel  Justified  In  continuing 
the  restraining  order,  and  I  pot  It  on  the  de- 
nial of  the  complainant's  equity  In  that  the 
affldavito  show— as  by  the  weight  of  the  proof 
I  am  bound  to  recognize— that  there  has  been 
no  such  dllig^ce  on  the  part  of  the  com- 
plalnant  in  forcing  his  remedy,  If  be  has 
any,  as  would  Justify  a  preliminary  Injunc- 
tion, and  the  matter  will  have  to  stand  In 
that  shape  tmtll  final  hearing.  If  the  com- 
idalnant  has  of  his  own  choice  waited  two 
years  to  apply  for  that  remedy,  I  think  he 
-can  wait  two  months  longer,  until  final  hear- 
ing, to  see  If  he  has  any  right  to  It 

I  will  advise  the  dismissal  of  the  order  to 
show  cause,  and  the  restraining  order,  with 

COttK 


In  re  SADDLE  BIYER  TRACTION  00. 
fCoart  of  Chancery  of  New  Jersey.   Ang.  22, 

1898.) 

RtlLROAns- iNTERSECTircO  TRACKS  —  PLIOS  AXD 

Hods  or  Crobsixo— CuAiroB  ov 

GRA  Dl—  DaU  AOBS. 

1. 2  Gen.  St  p.  2717.  authorising  the  chan- 
cellor, br  his  decree,  to  define  **and  regulate 
the  mode  and  manner*  of  crossings  of  steam  by 

subseqneotly  bnllt  steam  and  electric  railroads 
It  points  not  at  the  same  grade,  does  not  em- 

Enwer  the  chancellor  to  change  the  grade  of  the 
ighway  over  which  an  electric  railway  mns, 
90  as  to  found  a  claim  that  no  municipal  action 
is  necessary  to  that  end.  and  that,  the  work  be- 
ins  execated  with  proper  sltill  and  care,  no 
action  can  be  maintained  by  ^abutting  owners 
for  conseqneottal  damages. 

2.  lender  2  Gen,  St,  p.  2717.  authorizing  the 
cliancellor,  if  be  shall  deem  it  "reasonably  prac- 
ticable," to  define  and  regulate  the  mode  ot 


crossings  of  steam  by  subsequently  bollt  steam 
and  electric  railways,  the  fact  that  a  mode  of 
crossing  would  put  the  electric  railway  com- 
pany to  more  than  one-third  of  the  cost,  and 
wonld  reqniie  the  entire  traffic  of  the  highway 
to  descend  into  a  narrow  cut  to  be  made  under 
the  steam  railroad,  and  there  encounter  dan- 
gers from  the  electric  railroad,  renders  it  im- 
practicable, the  term  "reasonably  practicable" 
not  referring  to  engineering  problems  alone; 
and  the  chancellor  prescribed  a  grade  crossing 
to  be  made  nnder  proper  regnlationa  with  au- 
tomatic and  other  devices  Insuring  public  safe- 
ty. 

Application  by  the  Saddle  River  Traction 
Company  for  a  modification  of  a  decree  defin- 
ing the  mode  of  crossing  of  the  Bergen  Coun- 
ty Railroad  In  the  borough  of  Garfield. 
Granted. 

Thomas  N.  Moore,  for  Saddle  River  Trac- 
tion Co.  Gortlandt  &  R.  Wayne  Parker,  for 
Bergen  County  B.  Co,  A.  D.  SuUlvan,  for 
borough  of  Garfield. 

McGILL,  Ch.  The  Saddle  River  Traction 
Company,  an  electric  railway  of  this  state,  in 
June,  18Si&,  applied  to  me,  under  the  act  en- 
titled "An  act  to  regulate  the  crossing  at 
points  not  within  the  limits  of  cities  of  this 
state  of  steam  railroads  by  steam  or  electric 
railroads  hereafter  to  be  constructed,"  approv- 
ed March  22, 1895  (Pub.  Laws,  p.  462;  2  Gen. 
St  p.  2717),  to  define  the  mode  In  which  Its 
proposed  crossing  of  the  Bergen  County  Rail- 
road, a  steam  railway  then  constructed  and  In 
operation  through  the  borough  of  Garfield,  in 
Bergen  county,  shall  be  made.  The  crossing 
contemplated  Is  at  an  Intersection  of  Midland 
avenue,  Passaic  street,  and  the  steam  railway. 
At  that  point  the  steam  railway  curves  upon  a 
radiUB  of  about  2,000  feet;  Passaic  street  Is 
upon  grade  of  about  2  per  cent.,  and  crosses 
the  steam  railway  practically  at  right  angles; 
while  Midland  avenue  crosses  the  steam  rail- 
way at  an  angle  of  about  30  degrees,  and  up- 
on a  slight  grade.  The  crossing  of  the  two 
highways  and  the  steam  railway  is  now  at 
the  same  grade.  Close  to  the  crossing  the 
steam  railway  maintains  a  depot  for  passen- 
gers and  freight  Prior  to  the  application,  and 
since  then,  the  stcam-rallway  company  has 
maintained  gates  at  the  crossing,  controller 
In  a  tower.  It  Is  In  proof  that  recently,  dur- 
ing 24  hours  fairly  selected  with  a  view  to  as- 
certain the  usual  travel  over  the  crossing, 
about  2,300  pedestrians,  400  vehicles,  one-half 
of  which  were  bicycles,  and  38  steam-rail- 
way trains,  10  passenger  trains,  and  28  freight 
trains,  went  over  the  crossing,  and.  In  addi- 
tion, switch  engines  crossed  at  irregular  inter- 
vals, a  dozen  or  more  times.  When  the  mat- 
ter was  first  presented  to  me,  it  was  urged 
for  the  steam  and  electric  railway  companies, 
in  pursuance  of  an  understanding  between 
them,  that  the  grade  of  the  ordinary  high- 
ways, Passaic  street  and  Midland  avenue  and 
one  or  two  Intersecting  streets,  should  be  de- 
pressed so  tbat  a  crossing  under  grade  of  the 
steam  road  might  be  constructed.  The  de- 
pression would  be  some  15  or  16  feet  below 
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tbe  present  surface  of  Fassalc  street  at  the 
Bteam  railway,  to  which  depi-esalOD  It  was 
proposed  that  the  approeab  from  the  east  In 
Passaic  street  should  be  about  270  feet  Ions, 
and  the  approach  from  the  west  should  be 
about  160  feet  long,  both  upon  an  8  per  cent, 
grade,  and  that  Midland  avenue  and  Intersect- 
ing streets  should  be  graded  to  conform.  It 
was  estimated  that  the  expense  of  the  propos- 
ed work.  wbl(^  should  Include  consequential 
damages  to  owners  of  buildings  adjacent  to 
the  highways,  would  be  about  (24,060;  and 
the  two  rallmiys  agreed  to  share  that  expense 
In  the  proportion  of  three-fourths  to  the  steam 
railway  company  and  one-fourth  by  the  elec- 
tric railway  company.  Little  opposition  com- 
ing from  the  borough  of  Garfield,  I  acquiesced 
In  the  mode  of  crossing  as  one  reasonably 
practicable,  and  Inflicting  the  least  injury  to 
the  steam  railway,  and  affording  pro[>er  pro- 
tection to  the  public,  and  thus  conforming  to 
the  design  of  the  statute.  To  the  decree,  how- 
ever, for  the  purpose  of  being  assurcd  against 
error,  I  added  the  provision  that  either  party 
to  the  decree  might,  npon  five  days'  notice, 
apply  'for  Its  imodiflcatton.  Later  the  borough 
of  Garfield,  upon  notice,  applied  to  me  to  ei- 
ther reduce  ttie  grade  of  the  apTproaches  to  the 
crossing  to  a  6  per  cent  grade,  or  prescribe 
that  the  i:rasslng  should  be  at  tbe  present 
grade  of  Passaic  streetand  the  steam raDway. 
It  was  then  made  to  appear  that  the  depress- 
ed streets  were  each  only  60  feet  wide,  and 
that  as  the  electric  cars  would  make  a  turn 
In  the  cut,  and  Intervening  embadkments 
would  obstruct  the  views  necessary  to  com- 
plete safety  between  vehicles,  Including  the 
electric  railway  cars  operated  In  the  cut,  and 
the  noise  made  by  the  overijead  crossing  of  a 
train  upon  tbe  steam  road  would  be  apt  to 
frighten  horses,  the  depression  should  be  ei- 
ther abandoned,  or  the  gi-ade  Into  It  should  be 
made  sufi9clently  light  to  Insure  easy  control 
of  the  electric  railway  cars  and  fractious 
horses.  Upon  reconsideration,  I  deemed  It 
best  to  modify  the  decree  so  as  to  require  the 
grade  of  the  approaches  to  be  6  per  cent.; 
and  accordingly  I  made  a  second  or  amended 
decree,  to  which  I  also  appended  the  provi- 
sion that  either  party,  upon  notice,  might  ap- 
ply for  further  modification.  The  effect  of 
this  change  in  the  original  decree  was  to 
lengthen  the  approaches  to  the  crossing  de- 
pression from  270  to  550  feet  on  the  easterly 
side,  and  from  160  to  200  feet  on  the  westerly 
side,  and,  though  adding  little  to  the  cost  of 
construction,  Increasing,  by  perhaps  several 
thousand  dollars,  the  consequential  damages 
to  be  paid  to  owners  of  buildings  abutting  up- 
on the  highways.  It  Is  calculated  that  the  In- 
creased expense  of  the  6  per  cent,  grade  will 
he  some  $G.50O,  making  the  cost  about  $30,- 
500,  as  against  $24,000,  cost  of  the  8  per  cent 
grade.  Now,  the  steam-railway  company  re- 
fuses to  pay  more  than  $20,000  of  this  ex- 
pense. 

It  Is  In  this  situation  that  the  electric  rail* 
way  company  applies  for  the  radical  modifica- 


tion of  the  decree  which  shall  provide  for  a 
crossing  at  £rade  under  a  safeguard  of  ap- 
proved mechanical  devices.  It  bases  Its  ap- 
plication npon  the  Insistence  that  the  tmp<s!- 
tlon  of  a  mode  of  crossing  which  shall  cost 
$3a,S00,  more  than  one-third  of  which  It  must 
pay,  and  which  requires  tbe  entire  traffic  of 
the  highways  to  descend  Into  a  narrow  cot 
and  there  encounter  dangers  from  Itself,  does 
not  afTord  that  decree  of  safety  to  the  pub- 
lic which  Is  commensurate  with  the  cost  of 
the  undertaking,  and,  therefore,  that  the 
scheme  Is  not  reasonably  practicable.  In  this 
view  the  authorltla  of  the  borough  of  Gar- 
field coincide.  Upon  tbe  part  of  the  steam 
railway  It  Is  argued  that,  in  vfrtne  of  author- 
ity conferred  upon  the  chancellor  by  implica- 
tion from  the  obvious  Intendment  of  tbe  stat- 
Tite,  the  decree  which  defines  the  mode  of 
crossing  legalizes  not  only  a  disturbance  of 
the  highway  by  the  electric  railway  after  its 
route  shall  have  been  duly  established,  tu  tbe 
erection  of  the  crossing  as  the  decree  provides, 
but  also  the  changes  of  grade  Incident  to  such 
erection,  so  that  no  munidpal  action  ts  nec- 
essary, and,  the  work  being  executed  with 
proper  skill  and  care,  no  action  can  be  main- 
tained by  the  owners  of  abutting  buildings 
for  consequential  damages.  State  v.  Morris- 
town,  34  N.  J.  Law,  448.  The  difficulty  with 
this  proposition  lies  In  its  assumption  that  the 
statute  invoked  gives  the  authority  contended 
for.  In  New  York  &  L.  B.  K.  Co.  v.  Atlantic 
Highlands,  K.  B.  &  TJ.  B.  Electric  Ry.  Co.,  55 
N.  J.  Eq.  529,  ^7  Atl.  737,  the  court  of  errors 
and  appeals  appears  to  be  inclined  to  restrict 
the  power  conferred  by  that  statute  within 
very  narrow  bounds.  Concerning  a  crossing 
at  grade,  that  court  says  It  "empowers  the 
chancellor  only  'to  define  the  mode  In  which 
such  crossing  shall  be  made.'  '*  Where  the 
crossing  Is  not  at  grade,  the  language  of  tbe 
statute  Is  that  the  chancellor,  by  his  decree, 
may  define  "and  regulate  the  mode  and  man- 
ner of  such  crossing."  I  do  not  perceive  thnt 
the  words  "regulate"  and  "manner,"  added  to 
this  method  of  crossing.  Imply  any  power  Id 
the  chancellor  to  give  authority  for  a  change 
In  the  grade  of  a  highway.  The  chancellor's 
duty  is  merely  to  prescribe  the  mode  of  cross- 
ing, end  regulate  Its  use.  The  crossing  must 
be  made  according  to  his  prescription,  and  in 
no  other  way.  The  statute  Is  silent  as  to  how- 
authority  shall  be  had  to  effectuate  the  cross- 
ing prescribed.  It  would  undoubtedly  be 
convenleut  for  all  parties  If  the  chancellor 
could,  In  this  proceeding',  authorize  the  work 
of  the  crossing  to  be  done,  and  apportion  the 
expense  equitably  between  the  parties  before 
him,  and  bring  in  owners  of  buildings  abnt- 
ting  upon  the  highway  suffering  damages  con- 
sequent upon  the  execution  of  the  prescribed 
mode  of  crossing,  and  adjust  their  damages, 
and  compel  their  payment,  but  the  act  does 
not  give  such  power.  The  authority  confer- 
red, It  seems,  is  to  end  with  the  chancellor's 
edict.  In  tbe  present  case  it  appeara  to  nte 
that  Uie  chanpe  of  grade  neeesmry  to  an  na- 
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clergrade  crossing  of  the  steam  road  must  be 
made  by  autborltf  of  the  borough  of  Garfield. 
See  Laws  1S07,  p.  301  et  seq.,  as  to  power  of 
a  borough  to  regrade.  But,  under  the  road 
act  (section  70),  If  the  borough  should  act,  it 
would  be  subjected  to  recoveries  by  ownen 
of  houses  da  Dinged  by  the  change  of  grade.  3 
Geo.  St  V-  2820)  Clark  v.  City  of  BIlBabetta 
<X.  J.  Err.  &  App.)  4£t  Atl.  61&  Considering 
its  {H-esent  attitude  In  this  suit,  it-  la  quite 
clear  that  It  will  not  assume  this  lUibllity.  If 
the  electric  railway  company  shall  itself  pror 
ceed  to  change  the  grade  without  actloa 
the  borough,  it  would  be  a  trespsasw,  and 
as  such,  responsible  for  damages.  Clark  t» 
CHy  of  Elisabeth,  supra. 

IC  i&  my  opinion  that  consequential  dam^ 
ages  must  be  reckoned  as  part  of  the  expense 
of  an  undergrade  orossing.  Taking  the  figures 
of  counsel  for  the  electric  railway  company, 
that  tbe  cost  of  the  cros^ng  will  be  $S0,500 
ian  estimata  somewhat  below  that  which  the 
testimodiy  would  seem  to  Justify),  this  ques< 
tion  presents  itself  whether,  after  subtract- 
ing from  the  $30,500  the  $20,000  which  the 
steam  railroad  offers  to  pay,  I  shall  deem  It 
reasonably  practicable  to  require  a  mode  of 
crtsslng  which  will  compel  the  electric  rail- 
way oompany  to  pay  $10,000.  When  con- 
structed, the  crossing  will  not  Insure  entire 
safety  to  the  public.  It  will  only  insure  prac- 
tically entire  safety  from  accident  with  the 
steam  railway.  As  has  been  seen,  the  entire 
traffic  of  the  public  highways  will  be  obliged 
to  descend  into  a  cut  under  a  steam  railroad 
In  which  tbe  electric  railway  cars  must  turn, 
and  in  which  the  traffic  must  meet  at  a«ute 
angles.  Compared  with  this  Is  the  grade 
crossing  where,  not  withstanding  flagman, 
gates,  and  derailing  mechanical  devices  and 
trolley  troughs,  there  la  always  danger  of  the 
stalUng  of  an  electric  car  upon  the  st^m 
railway  track.  In  such  compari8on>  my  pref* 
ere  ace  as  to  the  mode  of  crossing  which  will 
t»etter  inlAerve  public  safety'  was  and  is  the 
undergrade  crossing;  not  nvon  the  grade  of  8 
per  centv  tor  mature  constderation  has  satis- 
fied me  that  Is  dangerous-  In  a  cot  of  the 
character  here  contemplated,  but  upon  ac^ade 
of  6  per  cent,  which  la  far  less  objectionable. 
I.  boirever,  do  not  consider  that  the  undu- 
grade  crossing  la  so  preferable  that  I  should 
pot  tbe  eleetric  railway  company  to  decided- 
ly disproportionate  expCTse  to  effectuate  It 
Necessity  of  such  an  expense  seems  to  me  to 
render  tbe  undergrade  crossing  reasonably  im- 
practicable. The  public  safety  can  be  reason- 
ably  snbeerTcd  by  the  use  of  derailing  switch- 
es constructed  at  safe  distances— 30  feet— on 
each  side  of  the  steam  railroad,  so  that  the 
riectric  car  cannot  proceed  without  being  de- 
railed, until  some  one  shall  have  crossed  the 
Eieam-raOway  tracks,  and,  by  means  of  a 
lever  or  other  contrivance  constructed  upon 
the  (qiposlte  side  of  the  steam  raUroad,  have 
closed  the  switch;  tbe  switch  to  be  so  con- 
structed that  the  moment  tbe  lever  is  r^eas' 
ed,  it  automattcaliy  opens  again,  sa  that  some 


one  must  hold  the  lever  to  keep  the  switch 
closed.  There  must  also  be  an  overhead 
trough  to  keep  the  trolley  from  accidentally 
leaving  tbe  electric  supply  wire  while  orossing 
the  steam  railroad  tracks.  Added,  to  this 
must  be  tbe  requirement  that  the  conductor 
of  the  trolley  car  shall  go  over  the  steam  rail- 
road in  advance  of  his  car,  and,  after  seeing 
the  steam  road  clear,  close  the  switch,  and 
signal  the  motornian  to  advance.  The  gates 
now  maintained  by  the  steam-railroad  com* 
pany  at  the  crosaiDg  are  not  to  be  overlooked 
as  additional  protections  against  accident 
Such  a  grade  crossing  as  this  I  prescribed  for 
the  Atlantic  Highlands,  Bed  Bank  St  Long 
Branch  Electric  Railway  Company  over  tbe 
tracks  of  the  New  York  &  Long  Branch  Rail- 
road Company,  at  Red  Bank,  where  the  street 
traffic  was  much  larger  than  it  is  at  the  cross- 
ing Id  question,  and  tbe  number  of  trains  up- 
on the  steam  railroad  more  than  dobble  tbe 
number  of  trains  upon  the  Bergen  County 
Railroad,  in  preference  to  undergrade  or  over- 
liead  crossings,  which  would  have  cost  at 
least  upward  of  $15,000,  and  have  attendant 
damages;  and  In  my  conclusion  the  court  of 
errors  and  appeals  acquiesced. 

I  do  not  agree  with  tbe  suggestion  of  coun- 
sel for  the  Bergen  County  Railroad  that  the 
term  "reasonably  practicable,"  in  the  statute 
considered,  refers  only  to  engineering  prob* 
lems.  In  my  opinion,  every  element  of  the 
situation  must  be  eonsidered,  and  the  cost 
must  be  given  its  weight  when,  in  balancing 
tbe  possibilities  of  accident  under  tbe  several 
methods  of  crossing,  it  appears  that  the  rea* 
sons  for  an  expensive  crossing  do  not  greatly 
preponderate.  I  wlU  modify  the  decree  to  a 
grade  crossing  guarded  by-  tbe  mechanical  de* 
vices  above  Indicated,  tbe  partieulaia  to  b* 
settled  Ifi  tbe  deorea. 


BINDBBNAOLB  r.  STAT«. 

(Court  of  B^tors  and  Appeals  of  New  Jersey. 
Aug.  21, 189a)- 

Disseotlng  oplnloa.  Vor  maJorlt7  (vlnlmw 
see38  AtL  073i 

HAOIE,  a  J.  A  brief  statement  of  tbe 
course  taken  by  this  writ  of  error  seems  e*- 
sential  to  an  understanding  of  the  votes  oa 
tbe  different  questions  vpblob  arose  tbereon, 
and  tbe  reasons  fov  my  own  votes:  (1)  When 
tbe  cause  came  up  for  determination  at  No- 
vember term,  1807,  I  voted  to  affirm  the  Judg- 
ment of  the  supreme  court,  upon  an  entire  con- 
currence with  tbe  views  expressed  on  the  mer- 
its of  tbe  caae  by  Mr.  justloe  Dixon.  38  AtL 
973.  (2)  Apjpillcatlon  was  afterwards  mode  for 
a  rehearing,  upon  the  ground  that  the  Judg- 
ment was  erroneous  In  a  respect  not  pointed 
out  by  tbe  assignments  of  error,  nor  presented 
by  tbe  prerlons  arguments.  The  error  thus 
sought  to  be  talGen  advantage  of  did  not  affect 
the  term  of  confinement  piewxtbed  In.  the 
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Judgment,  viz.  one  year,  nor  the  kind  of  Im- 
prisonment, tIz.  at  bard  labor,  but  only  the 
place  In  which  such  Imprisonment  was  direct- 
ed to  be  served.  The  rehearing  was  urged 
solely  on  the  ground  that  the  Judgment  direct- 
ed the  Imprisonment  to  be  served  In  the  state's 
prison,  while  the  law  required  that,  when  the 
Judgment  was  for  such  an  Imprisonment,  11 
should  be  served  In  the  county  penitentiary. 
The  act  appealed  to  was  passed,  as  appears  by 
Its  preamble,  solely  for  the  relief  of  an  over- 
crowded state's  prison.  I  found  myself  obli- 
ged to  vote  against  a  rehearing  on  the  ground 
that  plaintiff  In  error  had  had,  and  had 
neglected,  the  opportunity  to  present  this 
question,  and  ought  not  to  be  permitted  to 
afterwards  present  It;  the  alleged  error  be- 
ing In  no  respect  Injurious  to  him.  (3) 
But  my  associates  having  accorded  a  rehear- 
ing, I  felt  obliged  to  dissent  from  the  con- 
clusion reached  by  them,  viz.  that  the  direc- 
tion of  the  place  of  imprisonment  can  be 
eliminated  from  such  a  Judgment  by  a  court 
of  review,  and  the  Judgment  so  altered  be 
affirmed.  In  my  Judgment,  the  sentence  of 
the  court.  In  a  case  within  the  provisions 
of  the  act  to  which  appeal  Is  made,  must 
designate  the  place  In  which  the  convicted 
person  Is  to  be  Imprisoned.  This  results 
from  the  proviso  of  the  act,  which  makes 
Its  obligatory  force  Inapplicable  In  case  the 
convicted  person  has  previously  served  a 
term  In  the  state's  prison.  In  which  case  the 
court  Is  given  discretion  to  sentence  to  Im- 
prisonment, either  In  the  state's  prison  or 
the  penitentiary.  When,  therefore,  the  sen- 
tence on  its  face  exhibits  an  exercise  of  the 
discretion  accorded  to  the  court,  so  much  of 
it  Is  an  integral  and  essential  part  of  the 
Judgment  to  be  examined  on  error  like  any 
other  part  thereof.  Nor  can  It  be  conceived 
that  under  this  legislation  a  court  may  omit 
to  designate  a  place  of  imprisonment,  and 
leave  to  the  official  charged  with  the  execu- 
tion of  the  sentence  the  duty  of  determining 
where  such  imprisonment  Is  to  be  served. 
When,  therefore,  a  sentence  and  Judgment 
shows,  as  In  this  case,  an  apparent  exercise 
of  a  discretion  committed  to  the  trial  court, 
no  power,  In  my  Judgment,  exists  In  a  court 
of  review  to  eliminate  that  part  of  the  sen- 
tence If  unsupported  by  the  record.  That  no 
power  existed  at  common  law  in  a  court  of 
review,  before  which  a  criminal  conviction 
was  brought  by  writ  of  error,  either  to 
amend  the  Judgment,  or  to  pronounce  such 
a  Judgment  as  ought  to  have  been  pronoun- 
ced, or  to  reverse  and  remand  to  the  court 
below  for  a  proper  Judgment,  has  been  re- 
peatedly held  In  the  English  courts.  Their 
view  is  exhibited  In  Rex  v.  Ellis,  6  Bam.  & 
C.  395,  and  Rex  v.  Bourne,  7  Adol.  &  E.  5a 
The  courts  of  this  country  have,  I  think  I 
may  say  without  serious  dissent,  declared 
that  upon  a  writ  of  error  In  a  criminal  case 
the  power  of  a  court  of  review  is  also  thus 
limited.  In  the  absence  of  legislation  con- 
ferring broader  powers.  Such  legislation  has 


been  adopted  In  almost  every  state  except 
this.  It  was  this  concensus  of  opinion  and 
precedent  which  led  to  the  decision  of  the 
supreme  court  In  State  v.  Gray,  37  Jf.  J. 
Law,  368.  The  opinion  of  Mr.  Justice  Van 
Sjckel  collected  many  of  the  cases  In  our 
courts,  to  which  may  be  added  the  follow- 
ing: Ratzky  V.  People,  29  N.  T.  124;  Shep- 
herd T.  People,  26  N.  T.  406;  McKee  v.  Peo- 
ple, 32  N.  Y.  239;  People  T.  Bork,  96  N.  T. 
200;  In  re  Harris  (Vt)  35  Atl.  55;  Medley, 
Petitioner,  1S4  U.  S.  160,  10  Sup.  Gt  384;  In 
re  Mills,  135  U.  S.  263,  10  Snp.  Ot  762; 
In  re  Bonner,  161  IT.  S.  242,  14  Sup.  Ct  323; 
In  re  Prederlch,  140  U.  S.  70,  13  Sup.  Ct  793; 
BaUew  V.  U.  S.,  IflO  U.  S.  187,  16  Sup.  Ot 
263.  In  the  case  last  cited,  a  Judgment  in 
a  criminal  case  was  reversed  because  of  an 
unwarranted  sentence,  and  the  cause  was  re- 
manded to  the  court  below  to  pronounce  such 
sentence  as  the  law  required;  bnt  sncb  re- 
sult was  reached  because  power  to  do  so  was 
held  to  have  been  conferred  upon  the  su- 
preme court  by  varions  acts  of  congress. 
The  record  before  us  discloses  no  ground 
Justifying  the  court  below  In  exercising  the 
discretion  confided  to  It,  and  sentencing 
plaintiff  In  error  to  such  Imprisonment.  \b 
I  deemed  such  a  Judgment  unwarranted  by 
law,  I  voted  to  reverse  It,  because  no  power 
had  l>een  conferred  to  correct  Qie  error  oth- 
erwise. 


TBKNANT  T.  AFFLBBT  «t  aL 

(Court  ot  Chancery  of  New  Jersey.   Aug.  28; 

1898.) 

Corporations— Insolvekct—  Pkbfbrrino  J>irro> 
TOBB— Rbs  Jcdicata— Fraudulsxt 

CO!IVBTl.NCB. 

1.  Where  a  director  who  was  coDtroIIing' 
stockholder  obtained  a  Judgment  ablest  his 
corporation,  and  by  a  levy  secured  s  lien  on 
practically  all  of  the  assets  for  the  purpose  of 
preferring  himself  to  other  creditors  when  the 
corporation  was  Insolvent,  tt  was  a  Tlolati<Hi 
of  his  duty  as  trustee  of  corporate  funds  tor 
the  creditors,  and  his  assignee  pendente  fite 
with  notice  may  be  required  to  pay  the  pro- 
ceeds over  for  distribution  among  afl  the  cred- 
itore. 

2.  Where  equity  opened  a  Jndsment  recover- 
ed ngninst  an  insolveDt  corporation  by  one  of 
Its  directors,  on  a  bfli  by  the  receiver  attacking 
such  Judgment  as  irregular,  and  obtained  for 
the  parpose  of  gaining  a  preference,  and  per- 
mitted the  receiver  to  defend  for  the  corpora- 
tion, he  is  concluded  by  a  judgment  against 
htm  from  questioning  the  existence'  or  amonnt 
of  the  indebtedness  to  snch  director. 

3.  On  a  bill  charging  that  conveyances  by  a 
corporation  to  its  controlling  director  two 
months  before  it  became  insolvent  were  vol- 
untary and  in  fraud  of  creditors,  they  will  not 
be  set  aside  as  an  inequitable  preference,  where 
the  proof  was  that  they  were  made  in  satisfac- 
tion of  an  existing  debt,  and  where  all  the 
claims  proved  before  the  receiver  were  snbae- 
quent  ones. 

BUI  by  George  0.  Tennant  as  receiver, 
against  J.  Randolph  Appleby  and  others. 
Heard  on  bill  and  supplementaJ  bill,  answers, 
replications,  and  proofs.  Dismissed.. 
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Charles  M.  Vreeland  and  F.  P.  McDermott, 
for  complalnaat.  Warren  Dixon,  tot  defend- 
ant Leonia  Co. 

EMEKY,  V.  C.  The  original  biU  In  tills 
cause  was  filed  by  the  receiver  of  an  lusol- 
Tent  corporation,  the  Appleby  Bros.  Com- 
P&nr.  against  J,  Randol]^  Appleby,  a  direct- 
or and  officer  of  the  company,  for  the  pur- 
pose of  declaring  Told  a  lien  obtained  by 
him,  upon  persona]  property  of  tbe  company, 
by  means  of  a  Judgment  and  execution 
against  the  company,  and  also  to  declare  rold 
certain  conveyanceB  of  real  estate  of  the  com- 
pany made  to  him  In  February,  1S96,  less 
than  two  months  before  the  adjudication  of 
iasolvency.  A  sale  under  the  execution  had 
taken  place  on  the  day  previous  to  the  filing 
of  the  bill  in  the  Insolvency  proceedings 
(March  14,  1895),  and  the  money  realized  by 
the  sale  was  afterwards  paid, into  the  court 
out  of  which  the  execution  issued.  The  sup- 
plemental bill  is  filed  to  obtain  a  decree  that 
the  receiver  is  entitled  to  these  funds,  and 
the  Leonia  Company,  to  whicb  J.  Randolph 
Appleby  assigned  bis  right  in  the  Judgment 
and  claim  against  the  company,  is  made  a 
party  to  the  supplemental  bill.  The  orl^nal 
and  snmilemental  bill  attack  the  Judgment  as 
Irregularly  entered  before  Judgment  was  doe, 
and  tor  the  purpose  of  preferring  Appleby. 
They  also  charge  that  the  notes  upon  which 
the  Judgment  was  based  were  without  con- 
sideration. But,  in  reference  to  the  Indebt- 
edness of  the  company  to  the  director  Apple- 
by, the  receiver  is  concluded  by  the  adjadlca;- 
Uon  on  this  subject  made  in  the  suit  at  law, 
where  the  Judgment  was  set  aside,  and  he 
was  admitted  to  defeifd  the  suit  on  behalf  of 
the  company.  This  determination  of  the  ex- 
istence and  amount  of  the  Indebtedness  is  con- 
clusive against  the  receiver  In  the  Insolvency 
proceedings,  and  in  this  suit 

Upon  opening  the  Judgment  and  allowing 
Cbe  receiver  to  defend  the  suit,  It  was  directed 
that  the  Judgment  was  to  stand  as  security. 
Upon  the  trial  a  verdict  was  obtained  against 
the  receiver  for  $2,000  damages,  upon  which 
Judgment  was  entered,  this  amount  being  in 
excess  of  the  amount  paid  into  court  upon 
the  sale  under  execution  (¥1,300.47).  J.  Ran- 
dolph Api^eby  was  the  secretary  and  treas- 
nrer  and  the  managing  officer  of  the  com- 
pany from  the  time  of  its  oi^^izatlon.  in 
the  fftll  of  1894,  until  Its  Insolvency,  and  the 
owner  of  most  of  its  capital  stock.  His  wife 
was  a  director,  and  was  the  president  upon 
whom  the  process  in  the  suit  was  served,  and 
his  mother  was  the  other  director.  The  exe- 
cution practically  absorbed  the  assets  of  the 
company  then  remaining,  so  that  little  or 
nothing  has  come  to  the  possession  of  the  re- 
ceiver for  the  payment  of  other  creditors  of 
the  company.  In  relation  to  the  Judgment, 
the  bill  charges,  among  other  things,  that  it 
wan  suffered  to  be  entered  by  the  company 
tn  order  to  defraud  the  creditors  of  the  com- 
pany, and  to  enable  Appleby  to  abswb  the 


available  assets  of  the  company,  and  prnya 
that  the  money  realized  on  the  sale  should  be 
declared  to  be  held  In  trust  for  the  receiver. 
Upon  consideration  of  the  evidence  in  the 
case,  I  reach  the  conclusion  that,  at  the  Ume 
when  this  Judgment  was  entered  and  the 
execution  Issued  under  wbich  the  lien  upon 
the  personal  property  was  obtained,  the  com- 
pany was  Insolvent,  and  that  the  object  and 
intent  of  the  director,  Appleby,  in  obtaining 
Judgment  and  execution,  was  to  obtain  a 
preference  over  the  other  creditors  of  the 
company  In  the  distribution  of  Its  assets. 
The  rule  in  equity  governing  aucb  cases,  as  ' 
finally  declared  by  the  court  of  errors  and 
appeaJs  in  Montgomery  v.  Phillips  (1895)  53 
X.  J.  Eq.  203,  31  Atl.  622,  and  Savage  v.  Mil- 
ler (February,  1898)  39  AtL  665,  Is  that,  In- 
dependent of  any  statute  relating  to  prefer- 
ence of  creditors  by  an  insolvent  corx>oratlou. 
the  directors  of  a  corporation  upon  its  insol- 
vency become  trustees  for  its  creditors,  and 
cannot  use  their  own  positions  of  trust  to  ob- 
tain for  their  own  debts  an  Inordinate  share 
of  the  assets.  The  right  of  the  receiver 
against  the  director  In  case  the  director  does, 
either  bj*  direct  conveyance  or  the  machinery 
of  a  judgment  and  execution,  obtain  such 
preference,  Is  an  equitable  right  to  set  aside 
the  security,  and  recover  the  property  for  the 
general  benefit  of  the  creditors,  including  the 
director  as  a  creditor  with  others.  J.  Ran- 
dolph Appleby  was  a  director,  and  was  the 
real  manager  of  the  company  in  control  of  Its 
affairs  from  the  time  of  Its  organization,  in 
1894,  np  to  the  date  of  entering  Judgment 
and  issoing  the  execution,  March  6, 1895;  and 
It  was  at  this  time  bis  duty,  as  director  and 
trustee,  to  institute  proceedings  for  the  equal 
division  of  its  assets,  rather  than  to  permit 
or  iffocure  the  entry  of  a  Judgment  in  his 
own  favor,  which  did  practically  absorb  the 
then  available  assets  of  the  company.  The 
Insolvency  of  the  company,  as  early  as  Feb- 
ruary 7,  188B,  the  date  of  the  conveyance  to 
Appleby,  and  of  the  notes  upon  which  judg- 
ment was  obtained,  is  alleged  In  the  bill;  and 
the  principal  disputed  question  of  fact  at  the 
argument  was  whether  the  company  was  in- 
solvent as  early  as  this  date.  But  so  fai-  as 
relates  to  the  preference  obtained  by  lien  on 
the  personal  property,  nnder  the  Judgment 
and  execution,  the  question  Is  whether  the 
company  was  insolvent  at  the  time  of  obtain- 
ing the  preference  by  lien,  and  whether  the 
preference  obtained  by  the  directors  by 
means  of  the  judgment  and  execution  was  in 
violation  of  his  duties  as  trustee  under  the 
doctrine  of  the  above  cases.  I  conclude  that 
It  was,  and  that  the  complainant,  as  receiver, 
Is  entitled  to  recover  against  Appleby,  and 
against  the  Leonia  Company,  his  assignee, 
the  money  paid  Into  the  court  on  the  execu- 
tion. The  assignment  was  made  pendente 
lite,  and  with  notice  of  the  receiver's  claim, 
and  no  claim  was  made  at  the  hearing  that 
the  Leonia  Company  was  a  bona  fide  pur- 
chaser.  The  consideration  of  Ui^  assignment 
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\ras  not  proved.  Appleby*B  dalm,  as  estab- 
llshed  against  the  receiver  by  judgment  In  the 
action,  must  bowever,  be  considered  as  one 
of  the  claims  or  debts  of  the  company  for  the 
purpose  of  distribution,  and  the  recovery  will 
be  upon  that  condition. 

As  to  the  conveyances  made  by  the  com- 
pany to  Appleby,  In  February,  1805,  the  only 
cliaiye  In  the  bill  relating  to  these  convey- 
ances Is  that  they  were  In  tact  vtduntary  and 
without  consideration,  and  made  to  defraud 
the  creditors  of  tbe  company.  The  proof  In 
the  case  on  tbe  part  of  the  deJtendiuit  Is  that 
they  were, made  In  payment  of  fGOO  of  tbe 
indebtedness  of  tbe  company  to  the  defend- 
ant, and  complainant  has  not  produced  any 
proofs  sufficient  to  overcome  this  evidence  as 
to  tbe  transaction.  There  Is  some  question 
In  my  mind  whether,  on  tbe  bill  and  answer, 
and  without  amendment  of  tbe  pleadings,  the 
issue  of  unlawful  preference  of  a  director  can 
arise  In  reference  to  these  conveyances.  But 
assuming  that  it  can,  or  that  the  defect  could 
be  cured  by  an  amendment  to  meet  the  proofs 
offered  on  the  subject  by  the  parties,  I  do 
not  think  the  evidence  satisfactorily  estab- 
lishes that  these  conveyances  were, made  ei- 
ther for  the  purpose  of  preferring  a  director 
in  contemplation  of  insolvency,  or  with  the 
actual  Intent  to  defiuud,  and  as  to  these  I 
conclude  that  tbe  receiver  Is  not  entitled  to 
set  aside  the  conveyances.  AH  of  the  claims 
of  creditors  which  have  been  proved  before 
bim  seem  to  be  based  upon  liabilities  ot  the 
company  arising  after  tbe  date  of  tbe  con- 
veyances; and  the  conveyances  In  payment 
of  the  directors'  debt  are  therefore  valid  as 
to  tbe  receiver  and  the  creditors  be  repre- 
sent, unless  actual  Intent  to  defraud  be 
proved,  or  it  be  proved  tbax  they  were  made 
In  actual  contemplation  of  the  subseauent  In- 
solvency. I  do  not  think  either  of  these 
grounds  is  estaUished,  and,  as  to  the  convey- 
ances, relief  will  be  denied,  and  the  bill  dis- 
missed. 


^oELROT  V.  JOHN  SANCOOS  IfUT.  UFB 
INS.  GO.  OF  BOSTON. 
(Court  ot  Appeals  of  Uaryland.    June  28, 
1808.) 

IXBORAItOI— BloaV  TO  BHrOROB  PoucT— THcsm' 
IN  lN8oi.vaaor-*Lieu.  Owna— Pnoom  o> 
Du-rn— Tun  won  FoBNiSHiKe— Waiver. 

1.  A  person  holding  the  lej^al  title  to  a  Hfe 
policy  bad  an  interest  therein  of  an  nndlvided 
one-fifth,  ng  legatee  of  the  beneficiary,  and  ■ 
further  iatereat  to  the  extent  of  premitunB  paid 
by  him  under  an  agreement  with  the  other  leg- 
atees. Beld,  that  bis  beneficial  interests  as  well 
ns  the  legal  title  passed  to  a  tmstee  in  insol- 
vency for  him,  and  the  trustee  was  «ititled  to 
sue  on  the  policy. 

2.  Ad  insurer  cannot  defeat  a  recovery  on  its 
policy  by  the  legal  owner  on  the  ground  that 
others  have  equities  therein, 

3.  A  proTision  of  a  life  policy  requiring  prooftf 
of  death  to  be  fnrniibed  within  90  days  after 
death  does  not  apply  where  the  legal  owner  of 
the  policy,  without  fault  of  his  own,  did  not 
learn  of  its  exiRtence  until  more  than  80  days 
after  the  death  of  insured. 


4.  Where  Insurer,  after  the  filing  of  proofs 
of  death,  denied  aU  liability  on  the  policy,  with- 
ont  assigning  any  reason  therefor,  ft  waived  an 
objection  that  the  proofs  had  not  been  fnmUt- 
ed  in  time. 

6.  By  proposing  to  settle  a  claim  under  a  pol- 
icy, insurer  waives  an  objection  that  the  proofs 
of  death  w«re  not  farni8hed.in  time. 

6.  On  inquiry  by  the  owner  of  a  policy  as  bt 
the  suIficieQcy  of  proofs  of  death,  Insurer  in- 
formed him  that  they  were  correct,  but  that  it 
dented  all  liability,  and  that  another  claiming 
ao  inteeest  in  the  policy  was  intending  to  sue 
thereon,  and  that,  until  this  phase  of  tbe  mat- 
ter was  settled,  it  could  give  no  definite  iiifor- 
mntion.  Hdd,  that  any  objection  that  the  proofs 
of  death  had  been  fnmished  too  late  had  been 
waived  as  by  negotiations  with  insured  without 
objection  to  the  proofs. 

7.  Insurer  waives  a  provision  requiring  proofs 
of  deatb  to  be  furnished  within  a  certain  time 
where  it  writes  the  bmeflciair  for  fnrOier  in- 
formation. 

8.  'Where  insurer  returned'  the  proofs  of  death 
on  the  ground  of  incorrectness  alone,  and  re- 
tained tne  oues  famished  in  lien  thereof  for 
four  months  withoot  objeetlm,  It  waived  the 
objection  that  they  bad  been  fnmished  too  late. 

Appeal  from  court  of  common  plena. 

Action  by  James  P.  MVsBIroy,  permanent 
trustee  in  insolvency  of  Joseph  Dorsey,  against 
tbe  John  Hancoch  Mutual  Life  Insurance 
Company  of  Bostcm,  Mass.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed. 

Argued  before  McSH^RHY.  a  J.,  and  BRY- 
AN, B0BBRT8.  and  FOWLBR,  JJ. 

Thos.  M.  T^naban  and  Wank  Cknnell,  for 
appelant  Saml.  J.  Harman  and  Obarles  H. 
Knapp,  for  appellee. 

FOWLBlt,  J.  Tbe  John  Httncoch  Mntnal 
Life  Insnrance  Company  of  Boston,  Mass.,  on 
May  28, 1877,  In  oensldenUlon:  of  tbe  payment 
of  aa  annual  premium  of  ftlS,  Insured  tbe  llfa 
of  Paul  IX  Doiaey  in  the  sum  of  (0,000,  for 
his  own  boneflt,  The  polif^  was  made  sub- 
ject to  the  laws  of  MassachusettBf  wUi^  pro- 
vide "that  notice  of  tbe  diUm  and  proof  of 
death  shall  be  submitted  tio  tbe  ooinpacy  with- 
in ninety  days  after  the  deoeaae.'*  On  the  1st 
of  June,  1877;  the  Insured  assigned  (tie  paHey 
to  hla  brotfaor  Daniel  Dorseyt  of  Baltimore; 
and  tbe  aaslgnment  w»a  duly-  assented'  to  by 
the  company.  Daniel  Ooraey,  tbe  astdgnee, 
died  In  tba  year  188K;  and  In  ib»  saoM  year, 
on  Angnst  14tta,  his  will  wu' adapted  to  pro- 
bate in  the  orphansf  court  of'  Baltimore  city. 
By  tblB  will  be  devised  and  beqtiaaCtaed  all  the 
rest  and  residue'  of  his  estate  to  his  sod  Jo- 
seph DotBsy  and  his  itenghter  Annie  J.  Dor- 
sey, and  to  them  in  trust  for  his  two  gxctnd- 
chlldrmi.  The  proportioas'  of  tbe  estoto  do- 
vlsed  to  each,  and  tbe  particulars  of  the  trust, 
are  not  Important  to  be  considered  faecb  It  is 
sufficient  to  say  that  nowbem,  to  tbe  pro- 
oeedtngs  in  the  orphans'  court  as  to  the  estate 
of  Daniel  Doieey,  does  it  appear  that  the  pol- 
icy aaslgned  to  him  was  distributed  or  eT^en 
mentioned  In  the  Inventory.  The  estate  of 
Daniel  Doiaey  having  beeU'  fudy  adminis- 
tered, and  the  emecntor,  Joseph  Dorsey,  hav- 
ing passed  his  final  account,  he,  as  exeeo- 
tor,  assigned  to  himself  individually  tbe  pol- 
icy, with  the  assent  of  tbe^QomiMiDy.  and  also 
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with  the  full  consent  of  all  tjbe  beneflclaiies. 
It  xppeMa  from  the  evidence  that  at  the  time 
of  this  ttaaafer,  the  two  pnndchlldren  being 
minora,  and  havlni;  no  means  with  which  to 
paj'  their  share  of  the  premiums,  and  the  ire- 
maining  person  interested  in  the  policy,  Annie 
J.  Dorsey,  being  also  nnabte  to  pay  her  share 
of  maintsining  It,  it  was  agreed  by  all  the 
parties  in  Interest  tlmt  the  asstgnment  ^ould 
be  made  to  Josefrii  Dorsey,  and  tliat  he  should 
pay  the  premiums  out  of  his  own  money,  and 
that,  npon  the  death  of  the  assored,  the  pro- 
ceeds of  the  policy  were  to  be  divided  accord- 
ing to  tlie  respective  interests.  Tliis  asslgn- 
luent  to  Jos^h  Dorsey  was  fully  ratified  and 
adopted  by  the  minors  after  tiiey  arrived  at 
age.  It  is  admitted  that  all  the  premiums 
vere  duly  paid  up  to  and  indoding  that  due 
on  May  22, 1894.  The  premium  doe  May  22, 
1S96,  was  not  paid,  but  the  payment  of  the 
praDinms  jfiiot  thereto,  it  is  admitted,  kept 
the  policy  hi  force  nntU  May  22,  1896.  The 
IHtminms  paid  by  Joseph  Dorsey  with  his 
OTD  money  amounted  to  91,002,  and- the  whole 
amoant  of  premiums  actually  paid  Is  equal, 
or  Dcazly  so,  to  the  full  value  of  the  p<dicy. 
In  1891,  Jos^>h  Dorsey  became  Insolvent,  and 
the  platndt^  James  W.  McEhroy,  was  ap- 
potDted  hifl  permanent  trostee  in  insolvency. 
Joseph  Dorsey  died  In  May,  1896,  and,  al- 
though his  sister  hnew  he  had  gone  Into  In- 
solTeucy,  she  took  out  letters  on  lila  estate,  In 
ordo-  to  get  at  a  box  with  the  safe-deposit  com- 
which  he  and  she,  during  his  life,  had 
held  jointly;  and  she  testifies  that  she  at- 
tempted to  collect  the  insurance  claim,  be- 
cause she  supposed  that  was  the  ivoper  way 
to  do  it.  However,  this  fact  is  of  no  impor- 
tance, except  to  eqtlain  how  it  Iiappened  that 
»be,  as  administratrix,  and  not  the  trnstee  in 
insolvency,  took  the  initial  steps  to  obtain  pay- 
meot  of  the  policy,  and  furnished  proof  of 
death.  The  innred  died  at  the  Home  of  In- 
surables, la  the  state  of  New  York,  on  June 
16. 1886;  bnt  this  fact  waa  unknown  to  Miss 
I>orsey  for  neuly  a  year,  so  Oiat  It  was  im- 
pos^ble  for  ber  to  comply  literally  with  the 
provision  of  the  Massachusetts  law,  which  re- 
QOited  proof  of  deftth  to  be  given  "within  90 
<l&rs  after  the  decease."  But, .  as  soon  as 
she  noelvad  information  of  the  death  of  the 
■Dsared,  she  notified  the  local  agent  of  the 
<'ompaiiy,  and  he  sent  her  blanks  for  proof  of 
'leath,  which  she  filled  up.  These  were  object- 
ed to,  and  returned  to  her,  because  they  were 
QOt  dviect;  and  other  blanks  were  sent  to  her 
by  the  company,  and  these  were  also  filled 
up,  and  sent  to  tb»  company,  in  whose  hands 
iher  have  remained  ever  since.  On  October 
IC,  1S96,  about  four  months  after  ttie  proofs 
vere  furnished,  a  letter  from  the  local  agent 
In  Baltimore  was  received  by  her,  containing 
the  information  that  the  company  would  rec- 
ogniw  no  claim  under  the  policy,  proofs  not 
^i^Dg  baen  stibmitted  in  accordance  with  the 
Massachusetts  statute  applicable  thereto,  and 
that  the  company  did  not  consider  that  she 
bad  any  Interest  In  the  ptdlcy;  whereupon  she 
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consulted  comisel,  who  appealed  to  the  com- 
pany to  settle  the  claim  without  regard  to 
tecimlcal  objeetlous.  Bnt  this  appeal  was  in 
vain.  On  the  Sd  November  the  company 
wrote  counsel  that  It  had  nothing  to  add  to  Its 
letter  of  October  16th  to  his  client,  and  that 
there  was  no  defect  in  the  formal  proofs. 
This  corre^Etdence  was  dosed  on  November 
24,  1S96,  by  a  letter  from  the  company  say- 
ing that  it  had  nothing  further  to  say  regard- 
ing the  matter.  Miss  Dorsey,  as  administra- 
trix of  her  brother,  and  as  surviving  trustee 
under  htx  father's  will,  made  anoth^  effort 
to  collect  ttie  amount  she  considered  Jostly 
due  on  the  policy;  and  throu^  the  second 
attorney  she  consulted,  she  ascertained  that 
the  plaindtr,  James  W.  McElroy,  was  trustee 
in  lnsolT«acy  of  her  brother,  and  was  the 
proper  person  to  prosecute  a  salt  for  the  le- 
covery  of  the  insurance  money.  The  plaintiff 
testifies  that  In  February,  1867,  he  became 
aware  for  the  first  time  of  the  existence  of  the 
policy,  and  of  the  death  of  the  Insured;  that 
this  infonuatlon  came  to  his  knowledge  from 
Miss  Dorsey'B  'Visit  to  the  oflloe  of  his  asso* 
elate;  that  witness  took  up  the  matter,  and, 
upon  Investigation,  found  that  Joseph  Dorsey 
had  applied  for  the  benefit  of  the  insolvent  law 
of  this  state  in  1S91,  and  that  witness  was 
his  trustee;  that  he  put  hlmsdf  in  communi- 
cation promptly  with  the  company."  On  Feb- 
ruary 9,  1897,  trwo  days  after  learning  the 
facts  w«  have  just  stated,  Mr.  McSlroy  wrote 
to  the  local  agent  in  Baltimore,  Informing  him 
that  be  liad  only  recently  learned  of  his  in- 
terest in  the  policy,  and  asking  him  if  the 
proofs  of  death  funilshed  by  Miss  Dorsey  aa 
administratrix,  etc,  were  in  dne  form,  and,  if 
not,  what  was  necessary  to  be  done  by  him, 
as  trustee,  In  order  to  collect  the  insurance 
money.  The  ag«nt  forwarded  this  letttt  to 
the  company  at  Boston,  and  in  a  few  dasns  Mr. 
McEIroy  received  a  reply  in  which  the  com- 
pany sa^:  "You  are  correct  that  Miss  Dor- 
sey filed  the  pikers  to  prove  the  dahn  under 
this  policy,  and  chdmed  the  money.  The  pa<- 
peru  in  thauBelves,  we  think,  are  ccnrect 
enough,  but  the  company  has  dedded  not  to 
recognise  the  claim  under  this  policy,  and  Miss 
Dorsey  ^has  placed  It  In  the  hands  of  John  H. 
Thomas,"  etc.  "We  think  it  might  be  well  for 
you  to  see  Miss  Dorsey  or  Bir.  Thomas,  and 
Me  whether  Miss  Dorsey  Is  IntKidlng  to  enter 
suit,  aa  intimated  in  his  letter.  Until  this 
matter  is  settled,  we  are  unable  to  give  yon 
any  definite  Information  In  regard  to  this 
case."  Mr.  McEIroy  replied  that,  unless  some 
HitlBfactory  arrangement  for  settlement  could 
be  made,  he  would  enter  suit  He  was  thai 
Informed  for  the  first  time  by  the  company 
that,  according  to  the  provisions  of  the  Mas- 
sachusetts statute  imder  which  the  policy  was 
issued  and  continued  in  force,  there  was, 
strictly  speaking,  no  claim,  the  proof  not  tiav- 
Ing  been  filed  within  90  days  of  death;  but 
the  company  closed  Its  letter  with  an  offer  to 
settle  both  the  claim  of  the  trustee  and  of  the 
administratrix  by  the  payment  of  the  sum  of 
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$G52,  declaring,  however,  that  It  was  under 
DO  legal  obligation  to  pay  this  sum.  This 
suit  was  brought  by  the  plaintiff  In  the  usual 
form,  as  trustee  In  Insolvency  of  Joseph  Dor- 
sey,  to  recover  the  amount  claimed  to  be  due 
on  the  policy.  The  defendant  pleaded  the 
general  Issue. 

We  have  stated  the  facts  at  length  which 
were  offered  In  evidence  by  the  plaintiff,  for 
the  reason  that,  at  the  close  of  his  case,  the 
learned  Judge  below  instructed  the  jury  "that, 
under  the  pleadings  In  this  case,  the  plaintiff 
has  produced  no  evidence  legally  sufficient  to 
enable  him  to  recover,  because  the  undisputed 
evidence  shows  the  trustee  In  Insolvency  has 
no  such  Interest  in  the  policy  sued  on  as  ena- 
bles him  to  maintain  this  suit"  There  are 
two  other  questions  which,  though  not  passed 
upon  below,  we  will  consider  and  dispose  of, 
because  they  will  necessarily  arise  In  a  re- 
trial of  the  case:  and.  If  the  contention  of  the 
defendant  company  be  correct  as  to  these  oth- 
er questions.  It  would  be  useless  to  order  a 
new  trial  even  though  there  may  be  error  in 
other  rulings  of  the  court  Insurance  Oo.  v. 
Langly,  62  Md.  216.  The  first  of  these  ques- 
tions 1b:  Were  the  proofs  of  death,  under  the 
circumstances  of  this  case,  sent  to  the  com- 
pany In  time?  And,  second,  If  not,  was  there 
a  waiver  by  the  company  of  the  requirement 
as  to  furnishing  proof  of  death  within  90  days 
after  death  ?  The  verdict  and  judgment  were 
In  favor  of  the  defendant  on  the  Instruction  of 
the  court,  and  the  plaintiff  has  appealed. 

1.  Has  the  plaintiff  trustee  such  an  Interest 
In  and  title  to  the  policy  sued  on  as  entitles 
him  to  bring  this  suit?  It  is  manifest  from 
the  evidence  we  have  fully  stated  that  Joseph 
Dorsey,  the  plaintiff's  Insolvent  held  the  en- 
tire legal  title  to  the  policy.  This  he  held  un- 
der the  assignment  by  himself  as  executor  to 
hlms^f  In  bis  own  right  But  he  was  also  en- 
titled absolutely,  as  one  of  the  residuary  lega- 
tees under  his  father's  will,  to  an  undivided 
fifth.  In  addition  to  holding  the  entire  legal 
title  by  assignment  and  the  beneficial  Inter- 
est as  legatee,  the  Insolvent  was  also  entitled 
to  an  absolute  Interest  In  the  proceeds  of  the 
policy  to  the  extent  of  the  premiums  paid  by 
him  for  the  other  beneficial  owners  of  the 
policy.  It  is  not  Important  now  to  ascertain 
with  exactness  the  extent  of  such  Interests 
of  the  Insolvent,  but  It  is  sufficient  that  he 
had  such  substantial  interests  In  the  subject 
of  controversy,  and  of  this  there  is  no  doubt 
under  all  the  evidence  in  the  case,  and  the  law 
applicable  to  It  Nor  do  we  think  there  can 
be  any  doubt  that  the  Interests  In,  as  well 
as  the  legal  title  to,  the  policy,  which  were 
vested  In  the  Insolvent  passed  to  the  plaintiff, 
as  trustee,  under  the  operation  of  the  Insol- 
vent law,  for  the  benefit  of  his  creditors.  It 
was  suggested  that  the  interest  of  the  insol- 
vent In  this  policy  passed  to  his  administra- 
trix. But  this  view  is  in  conflict  with  what 
has  been,  from  Alexander  v.  Ohlselln,  5  Gill, 
180,  down  to  the  most  recent  decisions  of  this 
courts  declared  to  be  th^  spirit  and  Intent  of 


our  Insolvency  system,  namely,  that  aH  of 
the  estate  of  the  insolvent  should  be  adminis- 
tered In  the  Insolvent  court;  and  the  fact  tbac 
others  may  have  either  legal  or  equitable 
rights  In  or  to  the  estate  or  property,  the  legal 
title  to  which  is  In  the  insolvent  will  not 
prevent  the  Insolvent  court  from  adjudicating 
all  questions  that  may  arise,  "that  court  hav- 
ing full  power  to  determine  the  legal  and 
equitable  rights  of  the  parties."  Crocker  v. 
Hopps,  78  Md.  265,  28  AtL  99.  But  where  the 
Insolvent  holds  the  bare  legal  title,  without 
any  beneficial  interest  whatever,  his  trustee 
cannot  possibly  take  from  him  anything 
which  Is  of  any  value  to  the  creditors;  and  It 
may  well  be  held  that  under  such  circum- 
stances, nothing,  not  even  the  legal  title,  pass- 
es to  the  trustee  in  Inaolvency.  This  distinc- 
tion Is  drawn  in  Bhoades  v.  Blackiston,  106 
Mass.  336,  where  it  Is  said:  "If,  however,  the 
bankrupt  has  any  beneficial  interest  in  the 
avails  of  the  suit,  then  the  whole  legal  title 
rests  In  his  assignee,  and  the  action  must  be 
In  his  name,  for  there  cannot  be  two  legal 
owners  of  one  contract  at  the  same  time." 
See.  also,  Low  v.  Welch.  139  Mass.  33,  29  N.  K. 
216.  The  defendant  has  attempted  to  assail 
the  validity  of  the  assignment  of  the  policy 
to  the  Insolvent  and  thus  show  that  his  trus- 
tee in  insolvency  has  no  better  title.  In  order 
to  do  this,  he  contends  that  the  evidence 
shows  that  some  of  those  who  assigned  to  the 
Insolvent  were  Infants,  and  that  those  infants 
and  their  aunt  Miss  Dorsey,  owned  the  lar- 
ger part  of  the  policy.  But  the  evidence  also 
shows  that  If  the  assignment  was  made  by 
minors,  they  ratified  it  fully  after  arriving 
at  age.  Nor  do  we  think  the  evidence  shows 
that  the  Insolvent  held  merely  as  trustee.  The 
remarks  of  Judge  Dillon,  who  delivered  the 
opinion  of  the  court  in  Smith  v.  Insurance 
Co.,  4  DIU.  853.  Fed.  Oas.  No.  13,083,  are  par- 
ticularly applicable  to  the  position  assumed 
by  the  defendant  in  this  branch  of  the  case. 
He  said:  "The  company  cannot  set  up  such 
supposed  rights  In  others  to  defeat  an  action 
on  the  policy.  The  wife,  haying  the  legal 
title,  may  maintain  the  action,  and  this  will 
protect  the  company  from  another  suit;  and. 
in  the  event  of  recovery,  the  equities,  if  any 
exist,  which  I  do  not  decide,  can  be  adjusted 
In  an  action  between  them  and  the  plaintiff. 
The  administrators  of  the  husband  are  Dot 
here  Insisting  upon  their  rights,  if  they  have 
any,  and  the  company  cannot  set  up  rights  for 
them,  and,  on  Its  action,  introduce  into  this 
suit  matters  with  which  It  has  no  concern." 
The  plaintiff,  therefore,  having  the  legal  title 
to,  and  also  a  large  beneficial  Interest  In,  tbe 
policy,  be  was  the  proper  pariy  to  bring  this 
suit 

2.  The  second  question  we  shall  consider  is 
whether,  under  all  the  circumstances  of  this 
case,  the  defendant  can  escape  liability  by  tlie 
defense  that  the  proofs  of  death  were  not  fur- 
nished within  90  days  after  death.  What- 
ever may  be  said  In  regard  to  the  failure  or 
negligence  of  tbe  administratrix  In  not  glvins 
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earlier  notice  and  proof  of  death,  she  baring 
been  the  first  of  those  Interested  In  the  policy 
to  hear  of  the  Insured's  death.  It  can  hardly 
be  said,  we  think,  that  the  plalntUt  was  guilty 
of  vnt  negligence  whatever  In  this  respect 
It  appears  that,  two  days  after  he  first  heard 
that  his  InsolTcnt  held  the  policy,  he  promptly 
proceeded  to  tnA)nn  ttiB  company  of  his 
rights,  and  to  Inquire  If  the  proofs  of  deatii 
then  already  fn  Its  handa  were  In  doe  form, 
and,  U  not,  what  was  necessary  for  him  to  do 
as  trustee,  etc.,  In  order  to  collect  the  pro- 
ceeds of  the  policy  for  the  Insolvent  estate  of 
Joseph  Dorsey.  He  was  Informed  by  the  de- 
foidant  that  the  papers  (proatB  of  death)  were 
correct  enou^  but  that  the  dalm  would  not 
be  recopdzed.  No  new  or  additional  proofs 
aC  death  were  ever  asked  for  from  the  plaln- 
tur,  but,  on  the  contrary,  he  was  Informed 
that  those  which  had  been  sent  were  coirect 
But,  very  soon  after  its  first  letter  to  the  plaln- 
tur,  the  defendant  told  him  that  the  proofs 
then  In  its  hands  had  come  too  late.  Of 
course,  It  uras  usdesa  after  that  to  attempt  to 
supply  any  additional  proof.  Under  these 
circumstances,  and  It  appearing  that  the  plain- 
tiff never  had,  untn  a  few  days  before  he 
made  bis  claim,  the  least  Information  of  the 
existence  of  the  policy,  nor  any  reason  to 
Induce  hbn  to  make  an  Investigation  to  discov- 
er If  his  Insolvent  had  such  an  asset  can  It 
be  said,  dther  upon  reason  or  authority,  that 
he  or  the  mdlton  he  represraits  should  be 
bound  by  the  90-day  provision  of  the  Massa-. 
ehosetta  lawT  It  Is  perfectly  dear  that  the 
rale  was  made  for  the  ordinary  cases  where 
the  existence  of  the  policy  and  the  death  of 
the  Insured  are  known  <a  might  or  should  be 
known  In  time  to  comply  with  the  rule.  It 
cannot  reasonably  be  supposed  tiiat  the  holder 
of  the  polley  could  be  required  to  give  proof 
of  a  fact  of  which  he  was  himself  Ignorant. 
*Tro  decide  tfiat  one  was  not  duly  diligent, 
uid  that  be  lost  his  right  as  beneficiary,  be- 
cause be  did  not  give  notice  of  a  policy  of 
which  he  knew  nothing,  would  be  more  strict 
and  exigent  than.  In  our  opinion,  tbe  language 
of  the  policy  requires.  There  was  timely  no- 
tice giv«i  after  the  fact  of  Insurance  came  to 
the  knowledge  of  the  plalntUf.  TUs  delay  in 
finding  the  policy  was  notstrange  and  unexcep- 
tionable On  the  contrary.  It  appears  to  have 
been  entirely  consistent  with  good  faith."  Kon- 
tad  T.  Casualty  Oo.  (La.)  21  South.  721.  Bee, 
also.  Accident  Co.  v.  GerlSch,  1^  m.  626, 4B  N. 
E.  568;  Kentsler  v.  Association,  88  Wis.  580. 
aDN.W.1002.  In  the  case  last  Cited,  although 
the  facts  were  different  from  those  we  are 
oonriderlng,  yet  the  reasoning  and  Oie  general 
principles  announced  may  well  be  aisled 
here.  The  court  said:  "A  contract  should  not 
be  so  construed  as  to  defeat  or  render  nuga- 
tory the  rights  of  one  of  the  parties  to  It; 
unless  the  language  employed  imperatively  re- 
quires sucb  cons^ctlon.  In  other  words,  an 
LnterpreUtlon  which  gives  effect  Is  preferred 
to  one  which  makes  void.  Besides,  a  con- 
tract should  be  interpreted  In  view  of  the 


conditions  necessari^  implied  by  law."  As 
we  already  said.  It  would  be  nnreasonaUe  to- 
require  the  plaintiff  to  have  given  the  defend- 
ant notice  or  proof  of  facts  of  which  he  was 
^orant,  and  which  he  could  not  have  beenr 
reasonably  ^lected  to  know  before  the  day 
on  which  he  receive  the  Infonnation  from 
Miss  Dorsey. 

S.  But,  Independent  of  this  view,  we  think 
there  is  ample  evidence  In  this  cause  to  estab- 
11^  a  waiver  by  the  defendant  of  the  fidlure 
to  send  prooft  of  death  within  90  days  from 
the  death  of  the  Insured,  The  following 
grounds,  or  any  one  of  them,  have  been  de- 
clared to  be  Bufflclent  to  constitute  a  waiver  of 
any  defect  in,  or  defense  arising  out  of  fail- 
ure to  duly  ^ve,  notice  and  pnwf  of  death: 
"A  proposal  to  settle;"  "an  absolute  refusal 
to  pay  on  the  merits;"  "a  doilal  of  all  lia- 
bllity^'  "a  negotiation  with  the  Insured,  with- 
out making  the  objection  of  defective  proof 
of  death."  Bliss,  Ins.  i  268;  Cooke,  Life  Ins. 
p.  lis.  In  its  letter  to  the  plaintiff,  tiie  de- 
fendant said:  "The  papers  in  themselves  are 
correct  enough,  but  the  company  has  decided 
not  to  recognize  the  dalm  imder  this  policy.** 
Not  a  word  here  to  indicate  that  its  refusal  to 
pay  the  plalntlfl  was  twcause  of  want  of  sea^ 
sonable  proof  of  death.  On  the  contrary,  the 
only  reasonable  inference  to  draw  from  this 
language  Is  that,  without  reference  to  any 
objection  based  on  the  proof  of  death,  it  had 
some  meritorious  defense  on  which  it  bitended 
to  rely.  But,  again,  the  defendant  made  a 
direct  proposal  to  settle  the  claims  of  both  the 
Xdalntlff  and  the  administratrix  of  the  Insol- 
vent, by  the  payment  of  the  sum  of  9662.  In- 
surance Oo.  V.  Traub  (Md.)  87  AXL  782.  And, 
in  addition  to  this,  It  may  be  fairly  said  that 
the  defendant  negotiated  with  the  plalnliff 
without  making  the  defense  now  relied  on.  It 
Is  true,  It  subsequently  relied  upon  this  de- 
fense; hot  when  It  wrote  the  letter  of  the 
16th  February  to  hhn.  It  neither  directly  nor 
IndtrecUy  placed  Its  refusal  to  pay  upon  want 
of  proper  proof  of  death.  The  letter  dosed 
thus:  "We  think  It  m^t  be  wdl  for  you  to 
see  Mr.  Thomas,  and  see  whether  Miss  Dorsey 
is  Intending  to  enter  suit,  as  Intimated  in  his 
letter.  ITntU  that  matter  Is  settled,  we  are 
unable  to  give  you  any  definite  infonnation 
In  regard  to  this  case."  The  Informatitm  ask- 
ed for  by  ibe  plaintiff  was  as  to  whetber  the 
proofs  of  death  sent  by  Miss  Dorsey  were  In 
due  form,  and.  If  not,  what  he  should  do  to 
perfect  his  claim.  If  the  defendant  Intended 
to  rely  upon  the  defense  It  now  sete  up,  it 
should  have  said  so.  But  it  not  only  refralq- 
ed  from  saying  anything  on  the  subject,  but 
promised  to  give  definite  Information  after 
the  dispute  with  Miss  Dorsey  had  been  dis- 
posed of.  Why  iHTomise  to  give  definite  or 
any  infonnation  If  this  defense  was  to  be  re- 
lied on?  In  May,  1896,  Miss  Dorsey  sent 
proofs,  and  ttaey  were  returned  to  her  for  fur- 
ther information,  and  during  the  same  month 
the  additional  proof  was  forwarded.  On  the 
23d  Jiuu^  It  was  approved  by  the  medical  ex- 
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a  miner  of  the  company.  In  the  case  of  Hohn 
V.  Caaiialty  Co..  72  N.  W.  1105,  the  supreme 
co>rt  of  Michigan  said:  "An  Insarer  waived 
a  condition  requiring  notice  of  the  accident 
to  be  given  wltUn  a  certain  time,  when  it 
wrote  for  farther  information."  BUss,  Ins^ 
supra;  Cooke,  Life  Ins..  supra;  Insurance 
Co.  V.  GIbbs  (N.  J.  Err.  &  App.)  2a  Aa  486. 
This  defendant  retained  the  additional  or  cor- 
rected proof  of  death  without  objection  from 
June  until  the  IGth  October,  some  four 
months,  when  It  wrote  the  letter  of  the  latter 
date.  This  of  itself  constitutes  a  waiver  of 
any  objection  to  delay  In  sending  proofs  of 
death.  Jones  v.  Insurance  Co.,  117  N.  Y.  103,. 
22  N.  B.  678.  Without  pn^nging  this  opin- 
ion by  the  citation  of  further  authorities,  our 
conclusion  is  that  the  Judgment  must  be  re- 
versed. Judgment  reversed  and  new  trial 
awarded. 


STEVENS  T.  BASIN  FERTILIZEB  CO.  OP 
BALTIMORE  CITY. 

(Oomt  at  Aweals  of  Marrland.   Juiw  28, 

I8S&) 

Imumiira^OoNTBAOT— Puoa  ot  Rns— AaaxoT 

— POHKIOK  COXPAMIB*. 

An  applicant  for  insurance  ap^ied  to  a 
broker  In  Maryland,  who  procured  the  insur- 
ance through  a  broker  in  New  York,  from  a 
company  in  Massadiusetts,  tire  policy  passing 
through  the  hands  of  the  two  broliers.  The 
Maryland  broker  ddivered  It  to  applicant,  who 
thereupoa  paid  him  the  prelum,  which  was 
forwarded  to  the  company  throng  the  New 
York  broker,  eadi  of  the  brokers  dedQCting  his 
CMnmission  tberefpoia.  All  of  these  acts  were 
done  with  the  consent  at  the  company.  Held 
that,  althon^h  the  Maryland  broker  was  the 
agent  of  applicant  for  pnM^ring  insnrance,  he 
was  the  agent  of  the  company  In  dellTerinr  the 
pidicy;  and  hence,  where  the  company  tma  not 
ctHnpUed  with  Code  Pub.  G«n.  Laws,  art.  23,  ${ 
118,  119,  124,  making  It  unlawful  for  a  foreign 
insurance  company  ''to  talce  ri^  or  transact 
any  insurance  basineas  in  this  state"  unless  it 
has  performed  certain  CMdittons,  it  oould  not 
enf oree  the  policy. 

Appeal  fnm  Baltimore  dty  court. 

Action  by  WllUam  Bl  Stmiu,  Aoelrer  and 
Mdgnee  of  the  Commonw«alth  Mutual  Fire 
Insurance  Company,  against  the  Basin  Fertl- 
User  Oompany  of  Baltimore  City,  to  recover 
certain  assessments  on  Inmiranoe  policies. 
From  a  Jodginent  In  favor  of  defendant,  plain- 
tltr  appeals.  Afflrmed. 

Argued  before  MeSHEBRY,  C.  J.,  and 
BRYAN,  FOWLER,  BBI8C0B,  BOYD,  and 
PEARCE.  JJ. 

William  Reynolds,  for  appellant  Tbos.  M. 
Lanahan  and  Frank  Gosnell,  for  appellee. 

BRYAN,  J.  The  Commonwealth  Mutual 
Fire  Insurance  Company,  a  body  corporate  of 
tbe  state  of  Massachusetts,  issued  several  poli- 
cies of  Insurance,  whereby  It  insured  against 
fire  certain  property  of  the  Baaln  Fertilizer 
Company,  a  body  corporate  of  tbe  state  of 
Maryland.   It  is  admitted  that  the  Massa- 


chusetts corporation  has  never  complied  with 
sections  118,  119,  and  12^  of  article  23  of  the 
Code  of  Public  General  Laws  of  this  state. 
These  sections  enact  that  It  shall  not  be  law- 
ful for  any  insurance  company  Incorporated 
under  the  laws  of  another  state  "to  take  rfitks 
or  transact  any  Insurance  business  in  this 
state"  imless  it  has  performed  the  conditions 
required  by  their  terms.  The  Important  ques- 
tloa  In  this  case  Is  whether  the  rlslcs  covered 
by  tbe  policies  were  taken  In  this  state.  The 
question  arose  in  the  court  below  in  an  action 
brought  by  the  receiver  of  the  Insurance  com- 
pany to  recover  certain  assessments  made  on 
the  policies.  The  defendant  pleaded:  "That 
the  defendant  applied  to  an  insurance  broker 
in  the  city  of  Baltimore,  In  the  state  of  Mary- 
land, for  Insurance  upon  Its  property  and  as- 
sets; tliat  said  insurance  broker  in  the  city  of 
Baltimore  made  application  by  mall  to  Insur- 
ance brokers  In  New  York  for  such  Insurance, 
whereupon  said  Insurance  brokers  InNew  York 
made  application  for  the  same  to  the  mana- 
ger of  the  said  Commonwealth  Mutual  Fire 
Insurance  Company  at  Its  office  in  the  city  of 
Boston,  state  of  Massachusetts,  whereupon 
sold  policies,  and  each  of  them,  were  made  out 
and  signed  in  Boston,  and  forwarded  by  Its 
manager  by  mail  to  said  brokers  In  New  York, 
and  by  said  brokers  in  New  York  said  policies, 
and  each  of  them,  were  then  by  mail  forward- 
ed to  said  broker  In  Baltimore,  In  the  state  of 
Maryland;  that  said  broker  in  Baltimore,  up- 
on the  receipt  of  said  pollciea,  respectively 
delivered  the  same  to  the  defendant  In  Bal- 
timore, and  after  the  delivery  of  said  poUcles 
respectively  the  defendant  paid  In  Baltimore 
to  said  broker  In  Baltimore  the  full  amount  of 
the  premium  mentioned  In  said  policies  re- 
spectively; that  thereafter  the  said  broker  in 
Baltimore,  after  first  deducting  from  the  pre- 
mium so  received  by  him  from  the  defendant 
bis  commissions  for  services  rendered  In  the 
premises,  remitted  the  balance  to  said  brokers 
In  New  York,  who,  upon  receipt  of  tbe  same, 
deducted  their  commission  for  their  services 
In  the  premises,  and  remitted  the  balance  to 
tbe  Commonwealth  Mutual  Fire  Insurance 
Company  in  Boston,— all  of  which  was  with 
the  knowledge  and  consent  of  said  last-named 
corporation."  We  have  quoted  from  the  plea 
In  its  words,  so  that  we  might  have  the  ques- 
tion distinctly  In  our  minds.  On  demurrer  the 
plea  was  sustained,  and  Judgment  entered  for 
tlie  defendant  The  plaintiff  has  appealed. 
There  Is  DO  doubt  that  the  broker  In  the  city 
of  Baltimore  was  the  agent  of  the  defendant 
for  procuring  Insurance.  This  agent  appoint- 
ed subagents  In  the  city  of  New  York.  These 
subagents  obtained  the  policies  from  the  in- 
siurance  company.  When  they  were  put  in 
tbe  mall  at  Boston  the  insurance  company 
signified  its  willingness  to  take  the  risk  on 
the  defendant's  property  according  to  the 
terms  contained  in  the  poUdeB.  But  certainly 
the  contract  of  Insurance  was  not  completed 
at  that  time.  Tbe  defendant  at'  that  time 
had  never  seen  the  policies  had  not  assented 
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to  tlielT  tenuis  and  had  ootpald  tbe  premiums, 
which,  as  we  learn  from  the  dedarstlOD,  were 
payable  In  cash.  We  tiilnk  tbat  at  tilts  pohit 
of  time  the  policies  bad  not  gone  Into  opera- 
tlon.  They  had  not  become  etfectlTe  to  con- 
fer any  rights  on  the  assured,  nor  to  Impose 
any  obllcatlons  <on  the  tnsnrer.  If  the  prop- 
erty of  the  defendant  had  been  destroyed  by 
fire  before  the  poUdes  were  recelred  (n  Bal- 
timore, the  iBSnranee  company  wotdd  not  hare 
been  reqtonstble.  To  complete  the  contracts 
BO  as  to  sfre  them  a  binding  effect.  It  was 
necessary  that  they  Aould  be  delivered,  and 
tlut  ttte  cash  premlnms  shoidd  be  paid,  or  ae- 
cmrlty  be  glrat  which  the  Insmance  company 
shoifld  accept  as  the  eqafralent  of  payment. 
The  delivery  took  ^ce  In  Baltimore,  and  at 
diat  place  the  xnemloms  were  paid,  and  then 
and  there  the  obligation  of  the  contracts  was 
nmsmnmatied.  -  It  Is  not  qoestloned  tiiat  a 
binding  and  cnnplete  contract  might  haTe 
been  made  In  BoMon,  sad  that,  If  the  defend- 
ant had  performed  Its  part  of  tbe  contract,  the 
mailing  of  a  poHey  of  Insnrance  to  It  wonld 
baTe  been  an  unconditional  dellrery.  By  the 
act  of  patting  the  policy  In  the  mall  It  wonld 
bare  passed  beyond  the  contrrf  of  the  Insur- 
ance cMnpany,  with  the  Intent  that  It  Shonld 
unconditionally  go  into  the  possession  of  the 
detoidant.  ^niere  be  nothing  more  for 
eltter  par^  to  do  fat  order  to  manifest  Its 
assort  to  tbe  conttrot,  or  to  fix  the  UaUHty  of 
the  other  contractor.  We  haTe  said  that  the 
broker  In  tbe  dty  of  Baltimore  wim  obtained 
the  Innnranee  was  the  agoit  of  the  defend- 
ant But  he  perfumed  atber  sei'Tlues  In  ad- 
dition to  obtaining  tbe  consent  of  tiie  In8D^ 
ante  company  to  Its  part  of  tbe  contract  He 
was  Intmsted  with  the  possession  of  flw  poU- 
des for  the  purpose  of  delirering  them  to  the 
defendant,  prpTlded  It  wonld  pay  the  cash 
premhuna;  and  he  was  also  tntrosted  with 
the  coBectton  and  transmission  of  fiie  money. 
For  tbeae  services  be  was  paid  by  the  Insur- 
ance company,  and  therein  he  was  Its  agent 
He  was  paid  being  aBowed  to  retain  a  com- 
mlsslm  out  of  the  pronlums  received  from  the 
defendant  Undonbtedly  he  delivered  the  pol- 
Ides  for  and  In  behalf  of  Uie  insorance  com- 
pany. He  would  not  have  delivered  them  if 
the  premiums  had  not  been  paid  or  adequate- 
ly secured.  TTadoabtedly,  what  flie  inemlnms 
were  paid,  the  money  belonged  to  the  Insnr- 
anee  company.  If  the  br^er  was  authorised 
to  receive  tbe  premiums  Cor  ai^  In  behalf  of 
flie  Insurance  company,  payment  to  him  was 
a  dlsctaarge  of  the  defendanfs  liability  for 
fliem.  But,  If  tbe  defendant  was  delivering 
the  money  to  Ms  own  agent  for  transmission 
to  Boston,  he  was  not  discharged  an  til  the 
whi^  amount  was  paid  Into  the  hands  of  the 
Insorance  eonqiany.  In  thia  event  no  deduc- 
tion from  the  amount  could  have  been  made 
bj  tbe  dsCbudanlfs  i^ent  The  Insurance  com- 
pany Bun^  mw  not  paying  the  defendanlfs 
asenC  fW  aAecUng  fnnn  ttie  defendant  money, 
and  transiAlttlng  It  to  Itself  at  Boston.  As  the 
risks  were  taken  !n  the  dty  of  Baltimore^ 


there  can  be  no  recovery  In  this  case.  It  Is 
therefbre  unlmpoHamt  to  consider  any  otter 
Question  In  Hw  case.   Judgment  affirmed. 


SYSBS  et  al.  t.  VAN  BIBBEB. 
(Court  of  Appeals  of  Uaryland.    June  29, 
1808.) 

WuiB— ConsTBircTioN — SpBcirio  Lboaoibs — 
Abatbhbnt. 
A  legacy  was  to  be  paid  on  the  le^tee's 
aniviaff  at  a  certain  age,  and  in  the  event  of 
his  death  before  tiien,  without  lasoe,  the 
amooat  thereof,  together  with  whatever  other 
sum  he  should  be  entitled  to  under  the  win, 
waa  to 'be  divided  between  five  persons,  four 
of  them  being  given  apecific  shares,  aggregating 
leea  than  the  iMacy,  and  the  other  the  residue. 
A  subsequent  clause  provided  that  half  the  res- 
idue of  testator's  estate  should  be  given  to  the 
legatee  on  the  same  terms  as  hla  legacy.  The 
legatee  died  wildHiat  issae,  before  reaching  the 
required  age.  There  was  no  residae  under  the 
latter  clause,  and  tbe  estate  was  insufficient  to- 
pay  the  first  leeacy.  Held,  that  the  shares  of 
the  contingent  legatees  did  not  abate  equally, 
but  those  havlns  specific  sunks  given  them  wcia 
entitled  to  prionty,  and  the  other  took  only  the- 
remainder. 

AjH>eBl  from  circuit  court  of  Baltimore  dty. 

Bill  by  a  trustee  under  tbe  last  will  and  tea- 
tament  of  George  Presbury,  deceased,  for  a 
distribution  of  testator's  estate.  From  a  de- 
cree |n  favor  of  Mary  Van  Bibber,  a  legatee, 
Henry  Lee  Syfces  and  others,  legatees,  am^esL 
BflTcrsed. 

Argued  before  McSHBRBY,  a  and  BBT- 
AN,  BOTD,  FOWLBB,  PAOB,  and  PBABGB, 
JJ. 

Bdward  Dirffy,  David  Stewart,  and  Jbrttua 
Homer,  Jr.,  for  appAants.  D.  K.  Bste  Vitb.- 
er,  for  appdlesh 

PAOB,-  J.  George  Presbury  died  In  tha 
year  1888,  leaving  a  last  will,  1^  which  ha 
devised  and  bequeathed  an  bis  estate  to  tma- 
tees,  for  the  benefit  of  tala  wife,  Louisa  Prea* 
bury,  for  Ufe^  and  directed  that  on  bar  deaOi 
the  whole  estate  (except  a  house  on  Ghartea 
street,  and  certain  other  property  that  waa 
qiedfleally  bequeathed)  be  sold,  and  tbe  pro- 
ceeds thereof  distributed  as  required  by  sub* 
sequent  clauses.  In  the  third  Item  be  be- 
queathed aa  follows:  '*Item  8.  I  give  and  be- 
queath to  Prank  X.  Jenkins,  tor  my  dear- 
adopted  nephew,  James  Bykes,  tblrty  ttiou- 
sand  dollars,  whidi  sum  and  whatever  other 
Bum  he,  tiie  said  James  Syfces,  maj  be  entl- 
tied  to  under  this  my  will,  in  trust  to  Invest. 
the  same  and  the  income,  or  as  much  of  said 
Income  as  may  be  neceanry,  to  apply  to  the 
su^NHt,  education,  and  maintenance  of  said 
James  Sykes  mitll  the  said  James  Sykes  diall 
attabi  the  age  of  twenty^flve  years,  when  the 
said  trustee  sball  pay  to  blm  said  sum,  wltb 
tbe  Inccnne  ibat  tbea  may  have  accrued  there- 
on. In  tbe  event  of  tbe  death  of  my  said 
nephew,  Jamoi  Bykes,  before  he  attabia  Uie 
age  of  twenty-five  (25),  leaving  a  widow  and 
a  chUd  OF  children,  then  the  said  sum  to  whlcb 
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■he  ^ould  be  entitled  is  to  be  so  divided  that 
the  widow  and  each  child  may  sliare  alike; 
and  If  he  dies  leaving  a  widow,  and  no  child 
or  children,  then  the  whole  sum  to  the  widow; 
and  if  he  die  leaving  a  child  or  children,  and 
no  widow,  then  the  whole  aam  to  the  child  or 
children;  and  if  be  die  leaving  no  widow  or 
no  child  or  children,  then  the  sum  to  which 
be  would  be  entitled  is  to  be  divided  as  fol- 
lows: To  his  mother,  Mrs.  Imogene  Sykea, 
the  sum  of  five  thousand  dollars  (|5,000);  to 
his  sister,  Llna  Sykes,  five  thousand  dollars 
<$5.000);  to  Harry  I<ee  Sykes,  Ave  thousand 
ilollars  ($5,000);  to  Chas.  H.  Sykes,  five  thou- 
sand dollars  (i5,000):  and  the  residue  to  Mrs. 
Mary  Van  Bibber,  wife  of  Dr.  John  Van  Bib- 
ber." And  by  the  twelfth  item  as  follows: 
"Item  12.  I  give  and  direct  that  the  residue 
of  my  estate  be  equally  divided  between  my 
niece,  Mrs.  Mary  Van  Bibber,  and  my  nephew, 
■James  Sykes;  that  the  share  of  Mrs.  Van  Blb- 
:ber  shall  be  for  her  sole  and  separate  use; 
and  that  the  share  of  James  Sykes  shall  be 
held  in  trust  by  Frank  X.  Jenkins  under  the 
same  terms  as  are  set  forth  In  the  3rd  Item  of 
this  will."  At  the  time  of  the  testator's  death 
the  estate  was  more  than  sufficient  to  pay  all 
the  pecuniary,  legacies.  These  amounted  In 
the  aggregate  to  $9S,000.  It  Is  now  alleged 
that  when  all  the  estate  shall  be  sold  the 
amount  to  be  realized  therefrom  will  not  be 
sufficient  to  pay  them  all  in  full.  The  bill 
was  filed  by  the  trustee  substituted  for  the 
trustees  named  In  the  will,  and  it  Is  asked  that 
the  property  be  distributed  under  the  super- 
vision and  order  of  the  court 

The  controversy  to  be  settled  In  this  appeal 
arises  under  the  third  and  twelfth  items,  al- 
ready fully  stated.  There  was  no  residue  to 
pass  under  the  twelfth  item,  and,  the  assets 
not  being  sufficient  to  pay  in  full  the  amount 
bequeathed  to  James  Sykes  in  the  third,  he 
having  died  unmarried  and  childless  before 
attaining  the  age  of  25  years,  the  court  below 
was  asked  to  determine  how  the  funds  ap- 
plicable ought  to  be  distributed.  It  Is  con- 
tended by  the  appellants  that  they  are  each 
entitled  to  be  paid  the  amount  severally 
awarded  them  by  the  testator,  at  least  to  the 
extent  of  the  fund  to  be  distributed,  and  that 
Mrs.  Van  Bibber  takes  only  what  may  remain, 
whatever  that  may  be.  Mrs.  Van  Bibber,  on 
the  other  hand,  claims  that  the  legacy  in  her 
favor  contained  in  the  third  item  Is  specific, 
and  that  in  consequence,  if  the  fund  applica- 
ble is  not  adequate  to  the  payment  of  all,  the 
other  persons  named  should  have  the  amounts 
abated  proportionally.  In  searching  for  the 
Intention  of  the  testator  we  cannot  doubt  that 
the  testator  In  the  third  item  disposes  of  two 
sums  as  one  sum,  viz.  a  sum  comi>osed  of  the 
$30,000  and  of  such  other  sum  as  James 
Sykes  was  entitled  to  under  other  portions  of 
his  wilL  The  last-mentioned  sum  was  that  to 
which  he  should  be  entitled  under  the  gen- 
era!  residuary  clause;  that  is,  the  twelfth 
Item.  In  other  words,  the  sum  to  be  paid 
James  Sykes  when  he  has  arrived  at  the  age 


of  25  years  was  that  which  was  to  be  aaco*- 
talned  by  adding  the  $30,000  to  the  sum  re- 
ceived from  the  residue.  If  this  be  correct, 
the  case  is  very  different  from  a  division  of 
the  single  sum  of  $30,000.  Suppose,  for  in- 
stance, the  sum  of  $10,000  were  carried  to  the 
$30,000,  Mrs.  Van  Bibber  would  then  receive 
$20,000.  Instead  of  $10,000.  and  her  propor- 
tion would  be  one-half  of  the  whole  fond.  If 
the  residuary  fund  may  be  Bupi>osed  to  dimin- 
ish, Mrs.  Van  Bibber's  share  would  grow  pro- 
portionally smaller,  and  If  It  should  not  e^lst 
at  all  bfT  proportion  would  be  only  a  third. 
We  find  nothing  In  the  wUI  that  casts  a  doubt 
upon  the  purpose  of  the  testator  to  make  dis- 
tribution of  the  whole  amount  to  which  James 
Sykes  was  entitled.  If  words  convey  any 
meaning,  it  Is  clear  that  he  Intended  to  dispose 
of  the  fund  coming  from  the  residue  as  well 
as  of  the  specifically  named  sum.  His  lan- 
guage Is  without  a  possibility  of  bdng  mlsnn- 
derstood.  It  Is,  "I  give  and  bequeath  thirty 
thousand  dollars,  which  sum,  and  whatever 
other  sum  be,  the  said  James  Sykes,  may  be 
entitled  to  under  this  my  wUl,"  etc..  shall  be 
applied  to  the  supiiort  of  James  Sykes  until 
ha  arrives  at  the  age  of  twenty-five  years, 
"when  the  said  trustee  shall  pay  to  him  said 
sum  with  the  Income  that  may  have  accrued 
thereon."  What  sum  did  the  testator  there 
refer  to?  Obviously  not  the  $30,000  only,  but 
a  sum  made  up  of  that  sum  added  to  the  sum 
to  come  from  the  residuary  clause.  And 
again,  when  In  the  same  item  he  comes  to 
provide  for  the  event  of  Syke's  death  under 
the  age,  unmarried  and  childless,  he  declares 
that  the  "sum  to  which  he  [James  Sykes] 
would  be  entitled  Is  to  be  divided,"  etc.,  it 
cannot  be  questioned  that  the  sum  thus  to  be 
divided  was  one  made  up  from  the  addition 
of  the  bequest  under  the  third  item  to  that 
under  the  twelfth.  He  does'  not  divide  the 
certain  sum  of  $30,000,  and  by  additional 
words  bequeath  the  uncertain  amount  to  be 
derived  after  the  whole  estate  is  settled  to 
Mrs.  Van  Bibber.  If  he  had  done  that,  the 
Sykeses  and  Mrs.  Van  Bibber  would  have 
stood  on  the  same  footing  quoad  the  $30,000, 
for  all  the  authorities  agree  to  the  reasonable 
rule  that  when  a  sum  certain  Is  to  be  divided, 
a  certain  part  to  one,  another  certain  part  to 
another,  and  the  residue  to  a  third,  the  leg- 
acy of  the  third  Is  as  clearly  specific  as  those 
of  the  others,  and  they  are  aU  on  the  same 
footing.  But  here  the  testator  links  the  cer- 
tain to  the  uncertain,  and  of  the  sum  neces- 
sarily uncertain  so  obtained  he  makes  division. 
How  can  we  assume  that  the  testator  disre- 
garded what  has  been  called  "the  unknown 
quantity,"  or  hold  that  his  mind  was  addreswid 
solely  to  the  certain  fund  to  the  exclusion  ot 
the  uncertain,  when  he  has  expressly  declared 
that  the  sum  to  be  divided  is  the  $30,000 
added  to  the  residuary  fund?  We  do  not  have 
here  the  division  of  a  definite  fund  liable  to 
increase,  but  a  sum  Indefinite,  and  Incapable 
of  ascertainment  uitU  the  final  settlement  of 
the  whole  estate.   The  case  of  Wolpole  v.  Ay- 
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thorp,  L.  B.  4  Eq.  37.  la  one  wbere  the  doc- 
trine nS  a  inedse  legacj  with  a  "chance"  for 
more  was  applied.  The  testator,  after  recit- 
ing that  a  policy  amonnted  to  £6,416,  and  that 
he  had  already  appointed  by  deed  two  amns  of 
£2,000  each,  beqaeatned  £1,000  to  £1,000  to 
B.,  and  £416  residue  and  remainder  of  the 
moneys  to  be  rec^ved  nnder  said  policy.  The 
amount  received  tmm  the  policy  was  £6,&32. 
Here  tbe  division  was  made  upon  a  sam  cer- 
tain, or  at  least  assumed  to  be  certain  by 
the  testator,  and  it  stiowed  that  the  testator 
intended  to  make  an  exact  dlvl^n.  Lord 
RomlBy  said.  In  delivering  his  opinion:  "I 
hesitated  at  first  on  account  of  the  snbseqtient 
words,  but  I  am  of  opinion  that  they  do  not 
alter  tbe  character  of  the  bequest,  and  tbat 
the  testator  meant  to  give  to  the  daughters 
of  W.  H.  Oplberte  (to  use  the  words  of  Sir 
William  Grant  In  Page  v.  Z^plngwell).  not  an 
ind^nlte  surplus,  but  a  precise  legacy  to  a 
certain  extoit,  with  a  chance  of  something 
more."  The  case  of  Page  v.  Leaplngwell,  18 
Yes.  463,  is  a  leading  case  on  this  subject 
There  the  testator  devised  to  Sir  Thomas  Hyde 
Page  and  two  other  trustees  bis  house  called 
"Medford  Castle"  in  trust  to  sell  for  not  less 
than  £10.000,  and  then  to  pay  several  sums 
amounting  to  £7,800,  and  the  overplus  moneys 
"to  invest,  and  to  pay  the  Interest  to  A."  The 
castle  sold  for  less  than  the  amount  named. 
The  master  of  tbe  rolls  said:  **The  questton  la 
whether  the  testator  did  not  assume  that  he 
had  £10,000  to  distribute,  and  made  his  dls- 
tribntion  upon  that  supposition.  *  *  *  If 
that  is  so^  the  consequence  Is  clear.  As  to  the 
mandatory  clause,  I  refer  to  It  only  as  show- 
Ing  the  IntenUon,  and  that  he  made  his  will 
upon  the  dear  san>orition  that  he  had  at  least 
£10kOOO  to  portion  out  in  tbiM  manner.  He 
thought  there  ml^t  be  more,  and  In  that 
event  be  meant  to  give  these  parties  the  aur- 
eus, whatever  that  might  be."  It  was  ao- 
coFdtni^y  held  that  the  legatees  took  as  spe- 
cific legatees,  and  they  were  required  to  abate 
among  themadves.  Now.  there  was  a  definite 
fund,  or  at  least  one  supposed  by  Uie  testator 
to  be  certain,  and'  upon  this  the  division  was 
made.  In  the  case  at  bar,  if  the  testator  knew 
the  value  of  his  estate,— and  It  must  be  pre* 
stmwd  he  did,— he  must  have  supposed  that 
something  would  come  ^m  the  residue  of 
tbe  estate;  and  yet  be  requires  that  uncertain 
amount  to  be  added  to  tbe  $80,000,  and  makes 
the  division  upon  the  basis  of  tbe  uncertain 
sum  so  obtained.  In  BJorkman  v.  Klmberley, 
57  Law  J.  Ch.  744.  there  Is  a  statement  of  the 
doctrine  of  Page  v.  Leaplngwell.  Kay,  J.. 
Bsid  It  was  "a  case  in  which  definite  portions 
of  a  definite  fund  are  given  to  various  per- 
sons, and  then  the  residue  of  that  definite 
fund  is  given  to  some  one  else.  The  residue 
Is  as  much  a  definite  sum  as  any  other  part  ot 
the  fund  so  given,  and  It  is  not  residue  In  the 
ordinary  meaning  of  that  term  In  a  will."  El- 
wes  V.  Causton,  30  Beav,  &55;  Bootli  v.  AUng- 
ton,  6  De  Gex,  M.  &  O.  613;  Wright  v.  West- 
on, 26  Bear.  428;  Ebtslewood  v.  Green,  28 


Beav.  1;  MUler  v.  Huddlestone,  L.  R.  6  Eq. 
65;  Petre  v.  Petre,  14  Beav.  197;  Van  Nest  v. 
Van  Nest,  43  N.  J.  Eq.  127,  13  Aa  179.  In 
Harley  v.  Moon,  1  Drew.  &  8.  627,  It  was  held 
an  aliquot  portion  of  the  realdue  could  not 
have  been  Intended,  because  the  fund  was  first 
to  be  diminished  by  the  payment  of  debts  and 
expenses,  and  that  left  the  sum  to  be  divided 
uncertain.  So,  in  Wllday  v.  Bamett.  L.  R.  6 
Eq.  103,  the  testator,  having  a  general  power 
of  appointment  ever  personal  property,  di- 
rected debts  and  expenses  to  be  paid  out  of 
her  personal  estate,  impliedly  payable  out  of 
tbe  same  fund,  then  gave  pecuniary  legacies 
to  various  persons,  and  then  all  the  realdue  to 
others.  It  was  held  that  the  gift  of  the  reid- 
due  was  what  should  remain  after  the  pay- 
ment of  debts,  expenses,  and  legacies,  tbe  judge 
remarking  that  this  construction  of  tbe  will 
"gets  rid  of  the  ai^ument  derived  from  the 
case  of  Page  v.  Leaplngwell."  The  case  of 
In  re  Harries'  Trust,  Johns.  Eng.  Gh.  100,  Is  of 
familiar  import  There  Gilbert  Harries,  hav- 
ing power  of  appointment  by  deed  or  will  of 
two  policies  of  £2,000  each  and  all  bonuses, 
settled  £1,000  on  each  of  bis  two  daughters  by 
deed,  he  having  agreed  to  do  so,  and  after- 
wards by  bis  will  directed  that,  subject  to  the 
two  appointmento  already  made  by  deed.  £1,- 
000  should  be  paid  to  A.,  £1,000  to  B.,  residue 
to  a  third  person.  One  of  the  former  ap- 
pointees under  the  will  bavtog  died,  the  claim 
was  made,  but  denied  by  the  court,  that  the 
lapsed  Interest  was  vested  in  the  person  who 
was  to  take  the  residue.  It  will  be  observed 
that  tbe  testetor  had  disposed  of  the  entire 
corpus  of  the  fund,  and  nothing  was  left  for 
tbe  residuary  danse  to  operate  upon  save 
tbe  surplus  In  the  shape  of  bonuses,— an  'in- 
definite, fioating  surplus,  varying  from  day  to 
day,  as  be  lived  longer."  It  was  held  that  it 
was  tbe  Intention  of  the  testator  to  dlqoose  of 
the  entire  moneys  secured  by  the  policies,  sub- 
ject only  to  tbe  charges  created  by  previous 
appointments  by  deed  Inter  vivos;  that  by 
tbe  ultimate  appointment  as  to  the  realdue 
and  remainder  of  the  said  moneys  he  meant 
to  pass  tbe  whole  of  tbe  rest  and  residue  of 
such  moneys,  a  balance  uncertain  in  Ite  very 
nature;  and  tbat,  therefore,  the  lapsed  share 
fell  Into  the  residue.  Aston  v.  Wood,  43  Law 
J.  Ch.  717.  Of  the  case  of  Oorballls  t.  Cor- 
ballis,  9  L.  B.  Tr.  Ob.  Div.  S21,  modi  waa 
said  at  the  argument,  but  we  win  not  advert 
to  it  further  than  to  point  out  that  tbe  deci- 
sion Is  rested  upon  the  theory  that  the  be- 
quests were  not  of  a  particular  sum,  but  of 
the  proceeds  of  a  policy  entitled  to  accrctlona 
by  way  of  Imnus  that  accrued  periodically,  and 
remained  uncertoln  during  life.  The  court 
say:  "Unless  the  subject  of  the  gift  Is  certain, 
or  .is  so  treated,  the  word  'residue*  will  be 
held  to  mean  the  entire  fund,  subject  to  the 
prior  legacies  given  out  of  It  Here  tbe  lega- 
tee of  this  residue  would.  I  think,  be  In  this 
dilemma:  that  he  must  either  take  tbe  resl> 
due,  including  the  bonuses,  as  a  residue,  or 
admit  that  the  bonuses  did  not  pass  to  him. 
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bat  were  undisposed  of.**  The  last  remark 
mar  fliid  an  applicatloa  ta  this  cue,  for  If 
the  sum  to  be  divided  la  only  the  $30,000,  Hien 
the  amount  coming  or  that  might  come  from 
the  twelfth  Item  Is  andlsposed  of  by  the  wUL 
Mrs.  Van  Bibber  must  claim  that  part  of  the 
sum  aa  residue,  as  the  term  Is  understood  In 
its  ordinary  sense,  or  else  she  would  be  com- 
pelled to  admit  that  It  did  not  pass  to  her. 
For  these  reasons  we  are  constrained  to  hc^d 
that  the  appellee  cannot  require  the  appel- 
lants to  abate,  that  they  are  entitled  to  be 
paid  the  several  sums  allotted  to  them  out  of 
any  money  for  distribution  under  the  third 
Item  of  the  will,  and  that  Mrs.  Van  Bibber  is 
only  entitled  to  the  residue,  wliatever  that 
may  be.  The  decree  must  therefore  be  re- 
vei-sed.  and  the  cause  remanded  tta  further 
proceedings^   Decree  reversed,  and  cause  re- 


8TOBT,  Bxaminer  of  Titles,  et  aL  T.  TTLMAN. 
(Oourt  of  Appeals  of  Maryland.   June  30, 

1808.) 

Affmal — Rbcokd— Judicial  Nonci — Dsdioitiox 
or  Strbbts — ^Resoissio!!— Lasdlohd 

AND  TbHANT—DbBDH. 

1.  Where  the  facts  Id  ^erions  cases  before 
tiie  coart  of  appeals  show  a  certain  street  to 
have  been  dedicated,  the  conrt  will  take  no- 
tice of  that  fact  in  a  subscqnent  case  involving 
the  same  qoestion. 

2.  A  dedication  of  a  street  presumed  fnnn 
implied  covenanta  In  a  deed  arising  from  calls 
for  the  street  as  a  faoundar;  line  Is  defeated 
where  the  grantee,  before  the  street  is  opened 
or  used  by  the  pnblic,  obtains  a  deed  of  the  tee 
of  the  land  designated  as  4  street,  thereby  re- 
scinding the  covenant. 

3.  Where  a  lease  was  granted  anbject  to  the 
right  (tf  the  lessor  to  ose  the  beds  of  certain 
streets  as  the  same  were  shown  on  a  named 
plat,  and  subsequently  the  lessor  conveyed  the 
reversion  to  the  lessee,  the  latter  became  In- 
vested with  every  ri^bt  that  had  been  reserved 
to  the  lessor,  indodtng  the  right  to  the  use  of 
tite  streets,  and  tlw  leasehsid  became  an  abao- 
lnte.feew 

Appeal  from  Baltimore  dty  court 
Petition  for  mandamus  by  Alfred  J.  Ulman 
against  Frederick  W.  Stoiy.  .examiner  of  ti- 
tles, and  Charles  D.  Fenhagen,  comptrollw, 
to  compel  defendant  Story  to  certify  to  peti- 
tioner's title  to  certain  property,  and  defend- 
ant Fenhagen,  00  receipt  of  said  certificate, 
to  certify  to  the  correctness  of  pedtl<»)er*s 
claim  for  damages  allowed  In  condemnation 
proceedings.  From  an  order  issuing  the 
writ,  defendants  appeal.  Affirmed. 

Argued  before  McSHSRRY,  a  and 
BRYAN,  FOWLBB,  BBI800B,  PAaS,  and 
BOYD,  JJ. 

John  E,  Semmes  and  John  Y.  L.  Findlay, 
for  appellants.    M.  R.  Walter,  for  appellee. 

BRYAN,  J.  The  controverted  question  In 
this  case  Is  whether  Tenth  street,  In  the  dty 
of  Baltimore,  has  been  dedicated  as  a  public 
highway.  In  May,  1891,  the  mayor  and  city 
council  of  Baltimore  passed  an  ordinance  tot 
the  condemnation  and  opening  of  this  street 


to  be  of  the  uniform  wldUi  of  08  f«et,  from 
the  west  side  of  Charies  stre^  w<estwudly 
to  the  east  side  of  BCaryland  aTsraieu  After 
the  tsetual  proceedings,  the  commlsaioaers  for 
opening  streets  made  their  estimate,  award- 
ing damages  and  assessing  benefits.  Amon^ 
other  awarda,  damagea  were  allowed  to  Al- 
fred I.  Utanan  for  a  strip  ef  80  feet  con- 
demned for  the  aortiiem  half  of  the  propoeed 
street  The  final  return  of  the  commission- 
ers was  certified  to  the  dty  register,  and  the 
usual  notice  was  given  by  publication  In 
three  dally  newspapers  that  the  books  and 
papers  would  remain  In  his  office  for  90  days 
for  examination  by  all  persons  Interested, 
and  that  an  appeal  might  be  taken  within 
that  time  to  any  court  of  competent  Juris- 
diction. The  30  days  having  faUy  expire*!, 
and  no  aj^al  being  prayed  by  any  perstHi 
Interested,  the  return  was  In  due  course,  on 
the  Btfa  day  of  January,  1898,  delivered  to 
the  comptnriler.  According  to  the  Baltimore 
City  Code,  no  money  caa  be  paid  1^  the  dty 
acept  through  a  warrant  at  fiia  comptroller 
upon  the  register.  The  comptroller  refuses 
to  issue  Us  warrant  te  fiavor  of  Mr.  iTlman 
unless  the  eExamtacar  of  titles  will  certify  that 
he  Is  entitled  to  recdve  the  money  awarded 
to  him  M  damage*.  The  eiamtner  of  titles 
insists  that  Ulman  has  no  right  to  the  dam- 
ages awarded  to  him  for  tiie  portion  of  Tenth 
street  whldi  was  condemned.  A  petition 
was  filed  by  Ulman  for  a  mandamus  com- 
manding the  examiner  to  certify  to  his  title, 
and  commanding  tiie  comptroller  to  Issue  his 
warrant  to  the  register.  After  answer  and 
hearing,  the  mandanras  was  ordered  by  the 
court  We  learn  from  the  record  that  this 
proceeding  was  adtqrted  by  the  consent  of  the 
parties,  in  order  that  It  might  be  decided 
whether  Tenth  street  had  been  dedicated  to 
the  public.  We  shall  therefore  give  our  opin- 
ion on  this  question,  passing  by  the  obvlotis 
result  of  the  condemnation  proceedings  that 
the  award  to  Mr.  Ulman  is  conclusive  as  to 
the  ratne  of  the  property  and  the  damnfires 
which  he  will  sustain  by  taking  It  Balti- 
more City  Code  1879,  art  47,  1 10;  Norris  ▼. 
Mayor,  etc.,  44  Md.  606. 

The  question  of  dedication  must  be  dedded 
by  what  appears  in  the  record.  In  May, 
1870,  William  Holmes  conveyed  a  lot  in  fee 
simple  to  John  Sinclair  on  the  east  side  of 
Charles  street,  and  binding  about  184  feet 
on  the  south  aide  of  Holmes  (now  Tenth) 
street,  as  laid  down  on  a  plat  annexed  to  the 
deed.  Tills  deed  contained  the  followlns; 
danse:  "Together  with  the  buildings  and 
bnproTements  upon  said  described  lot  of 
ground,  erected,  made,  or  being,  and  aU  and 
every  the  rights,  alleys,  ways,  waten,  prlr- 
ileges,  appurtenances,  and  advantages  to  the 
same  belonging  or  In  any  wise  appertaliUn;;. 
Including  the  right,  use,  and  privilege  of  all 
the  streets,  lanes,  and  aUeys  laid  down  on 
the  pUt  heretofore  annexed,  so  far  as  tlie 
same  extend  over  the  tract  c^ed  LUIendale." 
In  October,  187^  Slndahr  conveyed  this  prop- 
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flrtr  In  fee  to  mman.  In  October,  1870, 
Holmes  leased  to  flw  Peabody  He^ts  Oom- 
patiy  for  89  jean,  renewable  ffMrerer,  with 
the  prlTllege  of  redeinptkin,  a  large  tract  of 
land,  IndndbDg  the  tract  bereiiiafter  mention- 
ed as  couT^ed  by  It  to  THman.  This  lease 
contained  tbe  follorwlng  words:  "Subject, 
bowerer,  to  the  right  and  prlTllege  of  tbe  nse 
by  said  WllUam  Holmes  of  tbe  beds  of 
Holinai,  BamuD,  and  St  Panl  Btreet^  u  tbe 
same  are  laM  down  on  a  plat  accompanylDg 
tbe  deed  from  tbe  said  William  Holmes  to  a 
certain  John  Sinclair,  bearing  date  tbe  12th 
day  of 'May,  1870,  and  recorded  among  the 
land  records  of  Baltimore  connty.  In  Liber 
B.  H.  A.,  No.  66,  foUo  343,  Ac.,  and  subject 
also  to  the  rtght,  ns^  and  itriTflege  ot  all  the 
streets  laid  down  on  s^d  so  far  as  the 
rlgbt,  nse^  and  privilege  thereof  were  grant- 
ed to  Oe  said  Sinclair  by  said  last-mentioned 
doed."  It  Is  nnqneationable  that  EBndair  ac- 
qolnd  tbe  rl^t  to  nae  H<Anes  street  from 
tbe  eastern  aide  of  Charles  street  to  tbe  next 
pnbUc  atreeti  and  that  tbeie  was  a  dedica- 
tion of  tbls  part  of  the  street  by  the  desd  to 
Um  from  Helmes.  Tbe  doctrine  In  Haw- 
ley's  Case,  SS  Md.  280,  and  In  Frick's  Case, 
82  Mid.  77,  8S  Aa  4S5,  win  apfOr  hare.  But 
It  is  ant  dear  tbat  Sinclair^  deed  works  a 
dedlcstkm  ot  Hidmes  street  west  of  Oharles 
street,  or  tiiat  (with  ttie  exception  mentioned) 
dtber  ot  these  deedi,  ot  both  of  than,  wonU 
make  a  dedication  of  the  streets  named  In 
them.  Brents  snbseqaent  to  the  execution 
of  these  deeds  which  bare  become  known  to 
the  eonrt  in  cases  brought  here  by  appeal 
show  tbat  these  streets  bare  been  dedicated. 
Tbe  last  of  these  cases  la  Heights  Go.  t.  Will- 
son.  82  Md.  186.  82  AU.  386,  1077.  We  sup- 
pose that,  In  deciding  questions,  we  are  con- 
fined to  tbe  facts  stated  In  tbe  record.  But 
tt  wooM  be  onbarraariDg  to  decide  In  one 
ease  tbat  streets  had  not  been  dedicated, 
when  the  facts  In  another  case  wbicb  had 
been  before  ns  show  that  they  bad  been  ded- 
icated. We  will  therefore  proceed  with  the 
consideration  of  this  case,  upon  the  aasmnp- 
tton  ttiat  tbe  streets  wwe  dedicated  by  these 
deeds.!  Bnt.  when  a  dedication  Is  presumed 
from  tke  implied  eorenant  In  a  deed  wbleb 
arista  from  a  caD  fOr  a  street  as  a  boundary 
Bae.  this  dedication  wffl  be  defeated  tf  the 
eoivenant  is  rescinded  befM»  the  street  Is 
opeaed  or  used  by  tbe  pidbne.  HaU  t.  Mayer, 
etc,  96  Md.  195.  Tbe  covenantee  or  grantee 
Is  tbB  party  to  i^m  flw  easMuent  In  tbe 
street  Is  granted,  and  tbe  pubHc  obtain  the 
right  to  Dss  It  as  a  street  because  tbe  core- 
nant  «ntitks  the  grantee  to  bavs  a  pubUc 
■treat,  and  ast  a  prtirate  right  of  ^nj.  Bat 
wbsu  the  covenantee  or  grantee  validly  ae- 
qalrea  a  too  aln^e  In  the  land  sab^ect  to 
tide  easement,  before  there  Is  any  public  use 
•f  It,  tke  easemoit  Is  exti^irished  because  an 
IntenstB  In  tbe  land  are  4id8  united  In  tbe 

s  As  to  tafcinc  Jndldal  notiee  of  facts  shown 
br  tike  record  of  a  preTloos  Koaeai  in  anotlur 
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same  owner,  and  the  covenant  can  have  no 
further  operation.  And,  If  a  dedication  is 
presomed  from  any  other  covenant  between 
grantor  and  grantee  or  lessor  and  lessee,  the 
dedication  wUl  likewise  be  defeated  when- 
ever the  covenant  Is  canceled,  before  other 
rights  supervene.  On  the  2otb  d^  of  Novem- 
ber, 1802,  tbe  Peabody  Heights  Company  con- 
veyed to  -Ulman  In  fee  a  tract  of  land  on  the 
west  side  of  Charles  street,  which  Included 
33  feet  of  the  bed  of  Holmea  or  Tenth  street, 
as  laid  out  in  the  condemuation  proceedings, 
being  the  northern  half  of  It  Holmes  street 
was,  however,  not  in  any  manner  mentioned 
In  tbe  deed.  On  the  same  day,  the  Peabody 
Heights  Company  acquired  the  fee  In  tbe 
land  oM  to  Ulman,  by  receiving  a  convey- 
ance of  the  reversion  reserved  by  Holmes 
so  tor  as  It  eonoemed  this  particular  jwrtlon 
of  tbe  tract  Etolmes  (or  Tenth)  street  has 
never  been  opened  or  used  as  a  street  or  inty. 
There  Is  nothing  on  tiie  face  of  the  land'  to 
designate  It  as  a  street,  or  to  distinguish  It 
in  any  respect  from  other  portions  of  tbe 
Holmes  tract  When  Ulman  acquired  Sin- 
clair's title,  of  coarse  he  became  Invested 
with  an  easements  In  the  streets  which  had 
been  conveyed  to  Slncl^r.  Assuming  tbat 
an  easement  extended  west  of  Chutes  street 
and  that  It  irmdd  supiKirt  a  presmnption  that 
Holmes  street  was  dedicated  thne,  yet  the 
street  not  being  opened  or  used  by  the  pub- 
Uc,  and  no  one  but  TTlman  havtog  acquired  an 
easement  In  tt,  a  vaUd  conveyance  to  him  bi 
fee  of  tbe  bed  of  the  street  wouU  me^  tbe 
easement  fai  the  part  conveyed,  and  would 
defeat  the  dedication.  The  Peabody  Heights 
Company,  being  tbe  owner  of  tbe  fee,  did 
convey  to  TTlman  the  northern  hatt  of  tiie  bed 
of  the  street  AU  the  right  and  Interest 
which  could  exist  In  this  portion  of  tbe  street 
must  have  been  derived  from  the  owner  of 
the  fee,  and  this  owner  conveys  an  bis  title 
to  Uhnan.  So  fiir  as  tbe  Ulman  tract  is  con- 
cerned, tbe  conveyance  of  tbe  reversion  to 
tiie  Peabody  Heights  Company  invested  It 
vritta  every  right  and  Interest  which  had  been 
rewrved  to  Holmes  In  the  lease.  Including  tbe 
right  to  the  use  of  Holmes  street  The  lease- 
hold in  the  tJlman  tract  became  an  absolute 
fee  rimple.  It  is  impossible  to  see  bow  any 
one  could  have  any  rigbt  title,  or  Interest  In 
this  pwtlon  of  Holmes  street  except  the  own- 
er of  the  fee  and  bis  grantee.  Mr.  ITlman's 
title  to  tbe  33  feet  condemned  Is  not  aflTected 
by  any  dedication.  The  order  of  tbe  court 
below  must  be  affirmed,  with  costs. 


BTATB.  to  Use  ef  SCAOOS,  v.  BSILLT. 
(Coart  of  AhmsIs  of  Marrlasd.    June  28* 

1808.) 

QvAMauM  AXD  Ward— Aonos  oa  Bond— 

LiMITATIOKS. 

Coder  Coif,  art  S7,  1 3,  providiii{t  that  no 
bond  shall  be  good  after  tbe  debt  or  thing  in  ac- 
tion Is  above  12  years'  standing  except  ss  to 
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iDfaots,  to  whom  an  additional  6  years  a(t< 
er  the  remoTal  of  their  disnbility  is  allowed,  an 
notioD  on  a  ^ardlan'a  bond  Is  not  barred  until 
12  years  after  the  ward  attains  his  niajority. 

Appeal  from  drcnlt  conrt,  Prince  Georg8*t 
county. 

Action  b7  the  state,  at  the  Instance  uid  for 
tne  use  of  Plnkney  A.  Scagga.  administrator 
of  Walte  E.  Brown,  deceased,  agialnst  Ed- 
ward Rellly.  on  a  guardian's  boi^  There 
was  a  decision  for  defendant,  and  plaintiff 
appeals.  Dismissed. 

Argued  before  McSHERRT,  O.  and 
BRYAN,  BRISCOE,  BOYD,  FOWLER,  ROB- 
ERTS, and  PAGE.  JJ. 

R.  B.  B.  Chew  and  PhlL  W.  Chew,  for  ap- 
pellant Stanley  &  Roberta,  for  appellee. 

ROBERTS,  J.  This  action  was  brought  In 
the  circuit  court  for  Prince  George's  county, 
In  the  name  of  the  state  of  Maryland,  for  the 
use  of  Plnkney  A.  Scaggs.  administrator  of 
Walte  E.  Brown,  against  Eidward  ReiUy,  co- 
obligor  in  a  certain  writing  obligatory  or 
guardian  bond  which  he  had  executed  and 
entered  Into  with  Sarah  A.  Brown,  who  Is 
the  principal,  but  who  has  been  returned  non 
est,  and  a  certain  George  W.  Duval,  who  has 
died  since  the  commencement  of  the  suit. 
For  the  disposition  of  this  appeal  it  will  not 
be  necessary  to  enter  upon  any  extended  dis- 
cussion of  the  questions  lUTolved,  other  than 
a  brief  reference  to  the  only  exception  con- 
tained In  the  record.  The  appeal  must  be 
dismissed  for  the  reason  that  the  record  fails 
to  disclose,  and  It  Is  in  fact  conceded,  that 
no  Judgment  was  entered  from  which  an  ap- 
peal could  be  taken.  The  case  will  have  to 
be  remanded  that  a  new  trial  may  be  haJ, 
and,  as  the  court  below  committed'  error  In 
refusing  to  permit  the  appellant  to  read  In 
evidence  the  writing  obligatory  which  the 
appellee  and  his  co-obligors  bad  on  the  20th 
of  February,  1865,  executed,  we  will  briefly 
state  our  views  upon  the  ruling  of  the  court, 
so  as  to  avoid  like  error  In  the  event  of  a  re- 
trial of  the  case.  It  appears  by  the  record 
of  the  former  appeal  of  this  case,  reported  In 
S3  Md.  123,  34  At!.  831,  that  this  suit  was 
originally  brought  In  the  court  below  on  tbn 
13th  of  January,  1890.  and  that  the  ward  for 
whose  benefit  this  action  was  begun  attain- 
ed his  majority,  which  occurred  In  the  year 
1879.  Mr.  Justice  Alvey,  In  delivering  the 
opinion  of  this  court  In  the  case  of  Byrd  v. 
State,  44  Md.  501,  says:  "Before  the  adop- 
tion of  the  Code,  the  proper  mode  of  pleading 
the  bar  of  the  statute  of  limitations  to  hn 
action  on  a  guardian's  bond  was  to  allege 
that  twelve  years  had  elapsed  from  the  pass- 
ing of  the  bond  In  the  declaration  mentioned 
before  the  Issuing  of  the  writ  original  In  the 
cause.  Acts  1729,  c.  24,  {  21;  Acts  1798.  c. 
101,  subc.  12,  8  4;  State  t.  Green,  4  Gill  &  J. 
381.  But  in  the  adoption  of  the  Code  the  law 
was  changed,  as  decided  In  the  case  of  Thrus- 
ton  V.  Blacklston,  36  Md.  501,  .and  since  that 
time  the  bar  commences  to  run  only  from  the 


time  when  the  breach  of  the  condition  of  the 
bond  occurs  The  plea  should  therefore  aver, 
In  the  language  of  the  Code  <artlcle  57.  |  3), 
that  'the  debt  or  thing  In  action'  was  above 
twelve  years'  standing  before  suit  brought, 
or  should  contain  averments  of  equivalent 
Import"  So  that  the  plea  of  the  statute  of 
limitations  could  not  be  made  to  apply  In  a 
case  such  as  this  when  the  breach  of  the  con- 
dition of  the  bond  or  the  debt  or  thing  In  ac- 
tion was  not  above  12  years'  standing  before 
this  suit  was  brought  which  was  In  the  year 
1890,  as  hereinbefore  stated.  It  follows  from 
what  we  have  said  that  this  appeal  must  be 
dismissed.  Appeal  dismissed. 


DU  VAL  T.  WILMEB  et  aL 
(Court  of  Appeals  of  Maryland.   June  28^ 

1898.) 

Bo.<fA.  Fids  Pobobabbk— Nonci.  Dwtiko  Asidi 

Deer. 

1.  Poesession  of  (me  who  has  the  lesal  title, 
and  haa  by  parol  bought  the  equitable  title,  is 
notice  to  one  taking  a  deed  from  the  former 
equitable  owner,  and  prevents  his  claimios  as 
bona  fide  purchaser. 

2.  One  who  has  the  legal  and  eqaitable  title, 
having  bought  the  latter  by  parol,  but  is  pre- 
vented from  getting  a  loan  on  tbe  property  hy 
reason  of  a  deed  from  the  former  equitable 
owner  to  one  with  notice  from  the  owner's  pus- 
session,  is  entitled  to  a  decree  declaring  void 
and  setting  aside  the  deed. 

Appeal  from  circuit  conrt  of  Baltimore 

city. 

BlU  by  Gabriel  Dn  Yal  against  Edwin  M. 
Wllmer  and  another.  From  decree  dismiss- 
ing the  bill,  complainant  appeals.  Reversed. 

Argued  before  McSHBRRY,  C.  J.,  and 
BRYAN.  rOWLEB,  BBISGOE,  and  PAGE, 
JJ. 

Henry  G.  Kennard,  for  appellant  S.  S. 
Field,  Harry  C.  Galttaer,  and  W.  Arthur 
Stump,  for  appelleesu 

BRYAN,  J.  Tbe  appellant  filed  a  bill  In 
equity,  praying  for  a  decree  to  set  aside  a 
deed.  The  appeal  was  taken  from  the  decree 
dismissing  the  bill,  with  costs.  We  will  state 
the  particulars  of  the  controversy,  and  the 
facts  u[>on  which,  in  our  opinion,  its  merits 
depend.  On  the  17th  day  of  October,  188S. 
Du  Val  and  Hanes  executed  an  agreement 
In  duplicate,  under  tbetr  respective  hands 
and  seals.  Tbe  agreement  was  In  the  fol- 
lowing words:  "Memorandum  of  Agreement 
between  Gabriel  Du  Val  and  J.  B.  L.  Hanes. 
The  said  Du  Val  and  Hanes  have  this  day 
bought  tbe  leasehold  Interest  In  seventeen 
lots  of  ground  on  Kensett  Str.,  between  Mary 
and  Francis  street  lu  Baltimore  county, 
from  Mrs.  Elizabeth  Fear,  the  title  to  said 
lots  to  be  put  In  Du  Val's  uame.  The  sum 
to  be  paid  therefor  Is  $3,400  cash.  Du  Val 
furnishes  $500,  and  Hanes  $600;  and  Da 
Val  Is  to  borrow  $2,400.  at  6%,  for  which  he 
Is  to  be  allowed  by  Hanes  1^  com.  on  the 
loan.  The  lots  and  houses  are  bought  to  be 
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sold  for  tbe  joint  benefit  equally  of  Du  Val 
aod  Hanea,  and,  excepting  the  foregoing 
item,  they  are  to  equally  share  any  and  all 
losses,  expenses,  and  profits.  Dn  Val  Is  to 
do  all  necessary  legal  and  conTeyancIng 
voTk,  and  Hanes  all  the  work  In  his  Une  as 
real-estate  agent  In  selling  the  houses,  coUect- 
iDg  the  rents,  etc.,  free  of  charge.  As  each  lot 
is  sold,  9150  Is  to  be  first  appropriated  oat  ot 
the  prcccods  to  the  reduction  of  the  $2,400 
loan  ontil  the  whole  Is  paid.  Signed  In  dupli- 
cate, this  17tb  October,  18S5."  The  leasehold 
property  was  bought  Du  Val  contributed  $2,- 
900  of  the  purchase  money,  and  the  legal  title 
was  coDTeyed  to  him;  no  mention  being  made 
in  the  deed  of  any  Interest  in  Hanes,  or  any 
other  person  whomsoever.  The  agreement 
shows  on  Us  face  that  the  property  was  bought 
for  the  purpose  of  being  sold  for  the  benefit  of 
Du  Val  and  Hanes;  and,  with  the  exception 
of  the  sum  of  $2,400,  tbey  were  to  share 
equally  "any  and  all  losses,  expenses,  and 
profits."  DuTal  took  possession  of  the  prop- 
erty Immediately  after  the  execution  of  the 
deed,  and  has  ever  since  held  uninterrupted 
and  excluBive  possession  of  It  None  of  the 
property  has  been  sold.  On  the  1st  day  of 
February,  1SS7,  Dn  Val  and  Hanes  executed 
In  duplicate,  under  their  hands  and  seals, 
the  following  paper:  "Feby.  1,  1887.  In  a 
settlement  made  this  day,  between  the  un- 
dersigned, of  the  purchase  of  seventeen 
booses  on  Kensett  Str.,  purchased  under  an 
agreement  between  them,  executed  October 
IT,  1SS5,  the  undersigned  Gabriel  Du  Val  has 
purchased  from  the  undersigned  J.  B.  L. 
Hanes  all  his  right  and  Interest  In  said 
booses,  and  the  said  Hanes  hereby  acknowl- 
edges himself  fully  paid  for  the  same,  and 
hereby  relinquishes  and  assigns  to  the  said 
Da  Val  all  his  right  and  interest  whatsoever 
ander  the  said  agreement  of  October  17th, 
iS8S,  to  or  In  the  said  property,  or  to  or  In 
the  Income  and  proflts  derived  from  the 
same.  Witness  om*  hands  and  seals."  It 
la  stated  In  the  testimony  of  both  Du  Val 
ud  Hanes  that,  long  previous  to  that  date, 
Hanes  bad  ceased  to  have  any  interest  in 
these  houses.  In  answer  to  the  thirteenth 
Interrogatory,  Du  Val  says:  "As  a  matter  of 
fact,  a  settlement  was  bad  between  us  some 
nwQths  previous  to  tbis.  Mr.  Hanes,  a  short 
time  after  the  purchase  of  the  property  by 
us.  had  drawn  out  his  $500  Interest  In  It, 
which  I  had  paid  him.  I  had  asked  him  to 
returu  to  me  the  duplicate  of  the  agreement, 
which  Is  PlalntifTs  Exhibit  Bxamlner  No.  3, 
which  he  had  promised  to  do  from  time  to 
time,  but  finally,  saying  first  that  he  had 
failed  to  find  it  at  bis  office  or  at  his  house, 
he  then  said  he  was  satisfied  It  must  be  el- 
ther  accidentally  destroyed  or  lost,  and  he 
then  gave  me  this  paper  last  filed."  In  an- 
•wer  to  the  fourteenth  Interrogatory,  he 
uys:  "Mr.  Hanes  had  ceased  to  have  any 
Interest  in  the  property  some  months  pre- 
▼ktns  to  ihe  execution  of  this  paper,  perhaps 
Mven  m  eight  months,  and  this  was  only  ex- 


ecuted after  be  bad  given  up  the  search  for 
the  original  agreement,"  In  answer  to  the 
fifteenth  Interrogatory,  he  says  that  Hanes 
had  no  Interest  In  the  property  in  November, 
1886.  In  answer  to  the  sixteenth  Interroga- 
tory, he  says:  "I  have  a  dueblll  from  Mr. 
Hanes  to  me,  dated  December  21st,  1885,  for 
$300,  which  I  loaned  him  by  check,  which  I 
gave  him,  which  dueblll  and  canceled  check 
I  file  with  the  examiner  as  PlalntifTs  Ex- 
hibit Examiner  No.  9.  At  the  time  of  lend- 
ing him  that  money,  I  had  previously  paid 
him  back  the  $500  which  he  had,  or  was  sup- 
posed to  have,  paid  Mr.  Fear,  as  his  Interest 
in  the  property;  and  this  $300  loan  to  Mr. 
Hanes  was  over  and  above  any  balance  ot 
Interest  that  he  might  still  have  at  that  tlma 
In  the  purchase.  Whether  Mr.  Hanes  ever 
actually  paid  Mr.  Fear  his  $500  I  don't  know. 
I  assume  that  he  did,  and  therefore  paid  It 
back  to  him  when  I  bought  his  Interest  out" 
Hanes  corroborates  this  testimony  In  his  an- 
swers to  interrogatories  19,  29,  and  cross  In- 
terrogatories 52,  53,  and  87.  He  says  em- 
phatically that  he  had  verbally  settled  with 
Du  Val  about  a  year  before  the  written  set- 
tlement was  signed.  In  bis  answer  to  the 
eighty-seventh  cross  interrogatory,  speaking 
of  this  paper,  he  says:  "I  had  already  read- 
Justed  all  right  and  title  to  the  property 
when  we  settled,  simply  verbally,  about  a 
year  before."  An  alleged  copy  of  an  account 
between  Du  Val  and  Hanes  was  offered  in 
evidence  by  defendants.  It  Is  marked  "De- 
fendants' Exhibit  Examiner  No.  4."  It  was 
evidently  made  out  subsequent  to  the  pur- 
chase of  Hanes'  interest  by  Du  Val,  although 
It  is  neither  signed  nor  dated.  An  exception 
was  filed  to  the  admission  of  the  account  in 
evidence;  and  very  clearly  it  was  not  com- 
petent In  the  absence  of  the  usual  effort  to 
obtain  the  original.  But  assuming  It  to  be 
properly  In  evidence,  we  may  say  that  It  is 
not  Inconsistent  with  the  purchase  that  the 
parties  should  subsequently  make  a  state- 
ment of  their  dealings  with  each  other,  or 
that  they  should  have  other  business  togeth- 
er.' On  the  12th  day  of  November,  18S6, 
Hanes  conveyed  by  deed  to  Edwin  M.  Wll- 
mer  all  his  interest  in  the  17  lots  which  had 
been  purchased  by  Du  Val  for  their  Joint 
benefit,  and  also  another  lot  purchased  by 
Du  Vat  from  Boston  Fear  and  wife,  in  which 
Hanes  never  had  an  Interest  This  deed 
was  recorded  July  28,  1890,  nearly  four 
years  after  Its  execution.  The  duplicate  of 
the  agreement  between  Du  Val  and  Hanes, 
which  had  been  delivered  to  Hanes,  was 
recorded  with  the  deed.  The  testimony 
tends  to  show  that  this  paper  was  delivered 
to  Wllmer  at  the  time  of  the  execution  of 
the  deed.  Hanes,  In  his  testimony,  states 
that  he  was  drunk  when  this  deed  was  ex- 
ecuted, and  that  he  recollects  nothing  about 
It  Other  testimony,  however,  denies  that 
he  was  In  any  degree  Intoxicated.  It  Is  con- 
clusively shown  that  Du  Val  had  no  knowl- 
edge of  this  deed  until  It  waa  recorded. 
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Da  Tal  had  the  abecJtrte  legal  estate  In  Hie 
17  boaees  pnrchased  In  pursuance  of  tbe 
agTeem»it  wtth  Hanea,  attbaugb  Banes  had 
on  equitable  Interest  In  tbe  property.  Long 
before  the  deed  to  WUmer,  all  of  tbe  eqnltaUe 
Interest  had  been  pmrliased  and  paid  for  by 
Du  Val.  The  purchase  was  made  by  parol, 
and  the  execution  of  any  paper  writing  was 
deferi'ed  In  eoDsequence  of  the  circunistan>ce 
whlcb  we  have  stated.  We  do  not  snTOoee 
that  any  one  doubts  that  a  court  of  equity 
wQl  decree  specific  performance  of  a  parol 
contract  relating  to  land  when  It  bas  been 
fully  performed  on  one  side.  In  tbe  present 
case,  Du  Val  was  in  undisturbed  possession 
of  tbe  land  by  the  consent  of  Hanes,  and  he 
paM  Hanes  in  full  for  his  Interest  He  bad 
fully  performed  everything  to  be  done  on  bis 
part,  and  nothing  remained  to  complete  bis 
title  except  the  execution  of  a  conveyance  by 
Bancs.  In  Alexander  v.  Ghlselln.  6  Gill,  181, 
tbe  court  asks  this  question:  "Who  doulrts 
the  authority  of  a  chancery  court  to  direct  a 
conveyance,  where  tbe  party  to  possession  un- 
der a  bond  of  conveyance  baa  paH  tbe  par- 
chase  money?"  If  the  contract  of  purchase 
could  be  enforced  against  Hanes,  It  Is  en- 
forceable against  WUmer,  unless  be  has  ac- 
quired by  bis  deed  rights  superior  to  those 
whlcb  belonged  to  his  grantor.  Let  us  con- 
sider this  qnestlon.  In  Hardy  v.  Summers,  10 
GDI  &  J.  81^  It  appeared  that  Jonathan 
Hardy  had  died  Intestate,  leaving  two  daugh- 
ters, his  only  heirs  at  law,  and  that  they 
agreed  by  parol  to  make  partition  of  his  lands. 
Tbe  partition  was  accordingly  made,  and  a 
bond  was  signed  and  sealed  the  two  heirs 
binding  themselves  to  abide  by  the  partition, 
and  they  entered  Into  possession  accordingly. 
Afterwards,  Anne,  one  of  the  belrs,  sold  and 
conveyed  to  Thomas  Talburtt  ail  her  interest 
in  her  father's  real  estate.  Talburtt  applied 
to  tbe  county  court  for  a  commission  to  divide 
the  lands  of  the  deceased.  They  were  divided 
by  tbe  commissioners,  but  not  In  tbe  manner 
which  had  been  agreed  upon  by  the  heirs;  and 
the  partition  was  ratified  and  confirmed  by  tbe 
court,  against  the  objection  of  Mary,  the  other 
heir,  and  her  husband,  James  C.  Summers. 
Summers  and  wife  obtained  an  Injunction 
from  the  court  of  chancery  to  restrain  Anne 
and  Talburtt  from  Intertering  with  or  enter- 
ing upon  the  land  held  by  them.  This  court, 
considering  on  appeal  tbe  objections  to  the 
Injunction,  said:  "The  next  reason  for  tbe 
reversal  of  the  chancellor's  order  Is  that  the 
defendant  Talburtt  [tbe  vendee]  Is  a  bona 
fide  purchaser,  without  notice  of  tbe  agree- 
ment entered  into  by  Anne  and  her  sister,  or 
tbe  proceedings  under  It,  and,  as  such,  must 
be  protected  In  a  court  of  equity  against  such 
agreement  and  proceedings.  But  this  defense, 
If  properly  pleaded,  could  not  avail  tbe  de- 
fendant Talburtt.  The  actual  possesslcm  of 
tbe  complainants,  according  to  tbe  agree- 
ment and  division  under  It,  is  a  sufficient  In- 
timation of  their  rights  to  have  put  Talburtt 
upon  Inquiry  into  their  nature,  and,  falling 


to  make  It,  be  Is,  In  equity,  visited  with  all 
tbe  consequences  of  a  knowledge  of  their  ti- 
tle.** IB  Baynard  t.  NorrIa,  B  GOl,  482,  tbe 
defendants  set  up  In  their  answer  the  defense 
that  they  were  bona  fide  purchasers  without 
notice  of  the  complainant's  claim.  This  court 
saM:  "The  answer  bas  altogether  omitted  to 
state  one  fact  which  Is  essential  to  the  va- 
lidity of  the  plea  that  tbe  defendant  Is  a  bona 
fide  purchaser,  etc.  Wherever  the  estate  con- 
veyed Is  one  to  whl(di  possession  Is  Incident, 
and  Is  not  a  mere  dry  remainder  or  reTMrslon, 
it  is  Indispensably  requisite  to  tbe  validity  of 
such  a  plea  that  it  should  state  that  tbe  gran- 
tor or  mortgagor  was,  at  the  time  of  tbe  con- 
veyance, seised,  or  pretended  to  be  seised,  and 
was  possessed,  of  the  premises  conveyed;  as 
authorities  for  which,  see  Bq.  Draftsm.  449; 
8  Sngd.  Vend.  34S,  346;  Daniels  t.  Davison, 
16  Ves.  249;  Boone  v.  Chiles.  10  Pet  211." 
Du  Val's  possession  was  sufficient  to  put  WU- 
mer on  Inquiry,  and,  according  to  tbe  well-es- 
tablished rules,  he  will  be  presumed  to  have 
made  Inquiry,  and  he  will  be  charged  with  ev- 
ery fact  which  inqnlry  would  have  given 
him.  Behig  regarded  as  If  he  bad  full  notice 
of  Du  Val's  title,  he  must  make  his  dalm  In 
subordination  to  It;  and,  inasmuch  as  Dn  Val 
held  the  entBre  legal  and  equitable  estate  In 
the  17  houses,  there  was  no  Intn^st  In  them 
on  which  the  deed  to  Wllmer  coold  take  ef- 
fect With  respect  to  the  other  bonae  (tike 
eighteenth)  Hanes  never  at  any  time  had  any 
Interest  in  It. 

The  evidence  shows  that  the  existence  of 
Wllmer's  deed  has  caused  doubts  about  tbe 
validity  of  Du  Val's  title.  On  an  occasion, 
shortly  before  tbe  filing  of  tbe  bill,  when  he 
had  made  an  application  for  a  loan  on  tbe  se- 
curity of  the  property,  the  loan  was  defeated 
because  of  an  objection  made  to  his  title  by 
counsel  on  account  of  Wllmer's  deed.  Aa  Du 
Val  has  the  entire  title,  legal  and  equitable, 
and  Is  in  quiet  and  undisturbed  possession,  he 
ought  to  be  protected  from  all  unnecessary 
annoyance  and  embarrassment  In  disposing 
of  his  property.  The  most  complete  and  elig- 
ible mode  to  effect  this  result  is  to  pass  ai  de- 
cree declaring  Wllmer's  deed  nun  and  void, 
and  setting  It  aside.  Following  the  precedent 
set  by  this  court  in  Polk  v.  Rose,  2S  Hd.  1S3, 
we  shall  make  such  a  decree.  Decree  revers- 
ed, with  ODSts  above  and  below,  and  decree 
annnUlng  Wllmer^  deed. 


YONDBB  H0B8T  et  aL  v.  TONDBR  HOBST 
et  al. 

(Court  of  Appeals  of  Maryland.  Juaa  28. 

1898.) 

Wnu— Vasnn  Istbrbsts— Lseuias— Wrix  In- 

TBBBST  BUKIN'O— Pa«BNTAL  RlLATION. 

1.  Testator  gave  $10,000  to  each  of  his  grand- 
idklldren,  which  waa  to  be  paid  to  them  as  they 
respectively  reached  their  majority;  but,  in  case 
of  the  death  of  any  one  of  them  before  reachiag 
his  majority,  hia  share  was  to  go  into  the  resi- 
due of  the  estate.  Held,  that  tbe  legacies  were 
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Tested  legacies,  di^eaalble  on  the  bappei^Bs.  of 
a  coalition,  aod  iwyible  when  tbej  ceued  to 
be  defeasibto, 

2.  Testator  gave  to  each  of  his  granddiUdmi 
$10,000,  to  be  paid  to  them,  as  they  arrived  at 
majority,  end,  m  case  of  the  death  of  any  one 
of  them  before  reaching  majoritr,  his  share  was 
to  fill!  into  the  residue.  HHd,  ma.t  the  l^cies 
woold  not  bear  interest  prior  to  the  time  fixed 
for  their  payment,  since  the  parental  relation 
was  not  assumed  testeter. 

Appeal  tram  dreidt  eonrt  of  Baltimore  city. 

Suit  bf  Lottie  Tonder  Hont,  Banr  VonOer 
HiKst;  and  Fercr  Vondw  Bont,  1^  the  Bafe- 
O^Qolt  *  Tnut  Coapany  tO.  BalUaone. 
agunst  Bmuj  B.  Yonder  Horot.  Bd.  0.  Ctt- 
rUtston,  and  Ttaomaa  R.  Otendinoii.  adrntnlB- 
traton  c.  t.  a.  of  the  egtmte  of  John  H.  Yonder 
Host,  doeeaaed.  From  a  deoM  tor  deftead- 
snta,  plalnUlb  appeaL  AAnoied. 

Acsoed  before  SI cSHBRBT,  a  J.,  and  BRT- 
AS,  FEABaC  PAQB,  BO^,  and  FOWLEB, 
JJ.  • 

George  B.  WflUa  and  Frauds  T.  H(uxier,  for 
appellants.  Xhoa.  B.  Clendlaea  and  Bd.  a 
Carrl&Btoa,  tar  appellees. 

McSHBRHT,  O.  J.  The  record  now  before 
us  has  been  broagtat  ap  by  an  appeal  from  a 
pro  forma  decree  passed  by  the  circuit  court 
of  BaltiiBore  dty.  Hie  will  of  John  H.  Yon- 
der Horet  gtvee  rise  to  the  qvestlons  which  we 
are  required  to  decide.  By  one  of  the  prorl- 
siona  of  bis  will,  Mr.  Vond^  Hoist  gave  to 
his  graaddtlldren,  Charlotte,  Harry,  and  Per- 
cy, eaeta  the  sum  of  $10,000,  which  amount, 
the  will  declares,  "la  to  be  paid  to  them  as 
they  respectlrdy  andve  at  the  age  majori- 
ty, bnt  shoald,  bowever,  either  one  or  more 
of  said  children  die  bef««  arrlTlng  at  the  age 
of  majority,  then  the  share  to  which  such 
child  would  bare  been  entitled  to  If  living 
shall  go  Into  the  residue  of  my  estate."  With- 
out q  no  ting  aay  other  proTiMoo  of  the  will,  or 
alluding  to  the  controversy  which  seems  to 
have  arisen  respecting  other  aubjects  In  the 
settleiaeDt  of  the  estate,  becaose  nelttier  the 
one  nor  tfae  other  has  the  dig^test  bearing 
upon  or  relates  in  any  way  to  the  pending 
appeal,  we  proceed  at  once  to  dl^)ose  (rf  the 
contentiouB  growing  ont  of  the  clause  just 
transcribed.  It  Is  Inaiated  by  the  guardian 
of  the  grandchQdren  that  the  legacies  thus 
given  to  them  are  vested,  and  not  contingent, 
and  that,  therefore,  though  the  legatees  have 
not  attained  majority.  Interest  on  the  legacies 
is  payable  and  will  contintie  to  accrue  up  to 
the  periods  when  the  legatees  respectively 
reach  the  age  at  which  they  are,  under  the 
terms  of  the  will,  entitled  to  the  possession 
of  the  fnnda.  There  is  no  doubt,  speaking 
frenerally,  that  the  law  favors  the  early  vest- 
ing of  estates:  and  when  there  are,  by  the 
terms  of  the  win,  two  periods  to  which  the 
vesting  may,  with  equal  propriety,  be  re- 
ferred, and  the  testator  has  left  it  in  doubt 
which  of  the  two  he  intended  to  be  the  period 
of  vesting,  the  law  will  presume  that  he  de- 
•signed  the  earlier  one.  He  may,  however,  if 
be  BO  choosea,  fix  a  remote,  instead  of  an 


early,  period  for  the  vesting  of  a  legacy,  pro- 
vided, of  course,  be  does  not  so  far  postpone 
the  time  of  vesting  as  to  Infringe  or  trench 
on  some  settled  atid  unyielding  rule  of  law; 
and  bia  Intention,  If  capable  of  being  carried 
out,  will  be  given  effect  There  are,  as  la 
wen  understood,  no  formal,  fixed,  or  techni- 
cal words  Uiat  mnst  or  need  be  naed  or  em- 
ployed to  ^ve  expression  to  such  an  inten- 
tion; and,  precisely  because  this  is  so,  great 
diversity  Is  to  be  found  In  adjudged  cases 
where  similar  questions  have  been  discussed. 
But,  though  a  legacy  may  vest  at  once,  the 
possession  of  the  legacy  may  be  deferred  to 
some  time  In  the  future.  There  may  therefore 
be  either  an  immediate  vesting  and  a  deferred 
possession,  or  a  coincident  vesting  and  poa< 
session.  In  the  will  now  before  us,  the  leg- 
acies are  given  to  the  grandchildren,  not  at  or 
upon  their  attaining  their  majority,  in  which 
event  the  legacies  would  obviously  not  vest 
until  or  unless  the  legatees  attained  majorl^, 
but  they  are  given  immediately,  though  the 
possession  or  the  payment  of  them  Is  pos^n- 
ed  to,  and  made  to  depend  on,  a  f  ntture  contin- 
gency. After  remarking  that  there  Is  hardly 
one  case  that  may  be  cited  as  a  precedent  for 
another,  It  was  said  by  Lord  Hardwicke,  In 
Heath  v.  Perry,  3  Atk.  102:  "Some  things  are 
certain  in  these  cases;  for.  If  a  legacy  Is  given 
generally  at  marriage  or  at  twenty-one,  then 
the  vesting  and  the  time  of  payment  are  the 
same,  and  the  legacy  shall  not  vest  until  mar- 
riage or  twenty-one." 

These  legacies  are  given,  not  at  21  or  ma- 
jority, but  at  once,  though  their  payment  la 
made  dependent  on  a  condition.  If  the  condi- 
tion, should  fall  to  occur,  the  amount  of  the 
legacy  falls,  by  the  terms  of  the  will,  into  the 
residuum.  It  Is  clear,  we  think,  that  these 
legacies  to  the  grandchildren  are  vested  lega- 
cies, but  are  defeasible  upon  the  happening 
of  a  condition.  When  they  cease  to  be  de- 
feasible, they  become  payable.  Do  they  bear 
Interest  In  the  meantime?  This  inquiry  Is 
free  from  difficulty.  What  Qie  testator  de- 
clares in  his  win  is  that,  upon  each  of  the 
three  grandchildren  attaining  majority,  each 
shall  be  paid  $10,000,— neither  more  nor  less. 
There  Is  no  direction  that  Interest  shall  be 
paid,  nor  Is  there  anything  said  In  the  win 
that  Indicates  the  testator's  intention  to  give 
Interest.  A  pecuniary  legacy  bears  Interest 
from  the  time  at  which  It  Is,  by  the  terms  of 
the  will,  made  payable;  and.  If  no  time  of 
payment  be  fixed  by  the  wHI,  it  Is  payable 
within  the  time  limited  by  law,  and  bears  in- 
terest from  that  date,  and  that  is,  ordinarily, 
after  the  expiration  of  one  year  from  the  tes- 
tator's death.  There  Is  an  exception  to  this 
rule,  and  it  arises  where  the  testator  stands 
to  the  legatee  in  loco  parentis,  and  the  legatee 
Is  otherwise  unprovided  for.  Then,  whether 
a  future  time  is  fixed  for  payment  or  not,  in- 
terest will  be  allowed  from  the  date  of  the 
testator's  death.  Budd  v.  Garrison,  45  Md. 
420.  Lord  Hardwlcke  further  observed.  In 
Heath  v.  Perry,  supra:  "To  go  one  step  fur- 
ther, where  a  legacy  la  actually,  vested,  aa  If 
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gtreu  to  A.,  payable  at  twenty-one,  yet  tt 
sball  not  carry  Interest  unless  something  Is 
said  in  the  wlU  ttaat  shows  the  testator's  In- 
tention to  g^Te  Interest  in  the  meantime." 
There  la  nothing  in  the  will  or  In  the  record 
to  exempt  or  exc^t  this  case  •from  the  opera- 
tion of  tiie  general  rule  that  a  legacy  bears 
lnter«t  only  from  the  time  fixed  for  Its  pay- 
ment The  testator  did  not  stand  In  loco  pa- 
rentis towards  the  legatees.  A  person  In  loco 
parentis  to  a  child  Is  one  who  means  to  put 
himself  In  the  sitaatlon  of  the  lawful  father 
of  the  child  with  reference  to  the  father's  of- 
fice and  duty  of  making  provlalon  for  the 
child.  Or.  as  defined  by  Sir  Wm.  Grant,  M. 
B.,  a  person  In  loco  parentis  Is  one  "assuming 
the  parental  character  and  discharging  paren- 
tal duties."  Wetherby  t.  Dixon,  19  Ves.  412. 
The  mere  fact  that  a  legacy  has  been  given  by 
a  grandfather  to  his  grandchildren  does  not 
create  the  relation.  There  must  be  some  In- 
dication, In  some  form,  of  an  Infcoitlon  to  es- 
tablish IL  It  Is  a  question  of  Intention.  Evi- 
dence of  the  Intwtlon  may  be  found  upon  the 
face  of  the  will,  as  by  the  appointment  of  a 
guardian,  or  by  directions  respecting  the  edu- 
cation and  maintenance  of  the  legatee,  or  by 
a  request  that  the  father  shall  not  taiterfere  In 
the  bringing  up  of  the  child.  Ward,  Leg.  307. 
And  so  evidence  of  auch  an  Intention  may  be 
found  In  the  conduct  of  the  testator,  and  in  the 
clrcnmatances  surrounding  him  and  the  bene- 
ficiary. Powys  V.  Mansfield,  6  Sim.  628;  Bln- 
kerboff  v.  Mersells.  24  N.  J.  Law,  683.  In 
this  record  there  Is  nothing  whatever  from 
which  the  existence  of  such  an  Intention  on 
the  part  of  John  H.  Yonder  Horst  can  jnsslbly 
be  Inferred;  and  the  Intention  to  give  Interest 
on  the  legacies  prior  to  the  time  when  the  lega- 
cla  themselves  become  payable  la  nowhere 
even  Intimated.  We  have  a  case,  therefore, 
of  an  ordinary  pecuniary  legacy,  payable  upon 
a  contingency  at  a  future  period,  witb  no  di- 
rections respecting  Interest  In  the  meantime, 
with  no  circumstances  existing  to  Indicate 
that  Interest  was  Intended  to  be  paid,  and 
with  no  relation  existing  between  the  testa- 
tor and  the  legatees  from  which  the  law 
would  Imply  that  Interest  was  properly  paya- 
ble. In  these  conditions,  the  duty  of  tiie  ad- 
mlnlatrators  eta.  will  be  fully  discharged 
when  they  shall  pay  to  the  legatees,  at  the 
time  named  In  the  win,  the  precise  sums  be- 
queathed to  them.  To  require  in  the  mean- 
time the  payment  of  Interest  would,  In  effect, 
add  a  provision  to  the  will  which  Is  not  there 
DOW,  or  would  imply  that  the  testator  Intend- 
ed Interest  to  be  paid  because  of  the  existence 
between  him  and  the  legatees  of  the  relation 
of  parent  and  child,  though  there  Is  not  the 
slightest  evidence  that  such  a  relation  did  In 
fact  exist 

These  views  dispose  of  the  whole  case.  As 
no  Interest  Is  payable  on  these  legacies  at  all, 
It  becomes  Immaterial  to  Inquire  whether. 
If  interest  were  payable,  the  date  for  begin- 
ning Its  computation  would  be  the  death  of 
the  tMtator,  or  one  year  subsequent  thereto. 
Holding,  as  we  do,  that  the  pro  forma  decree 


REPORTER.  (Md. 

Is  right  it  will  be  affirmed,  with  costs  above 
and  below.  Decree  affirmed,  with  coats  abOTe 
and  below. 


STATE  ex  rel.  CLARK  T.  HABTLAND 
INST.  FOB  PROMOTION  OB* 
MEGHANIO  ABTS. 
(Court  of  Appeals  of  Maryland.  June  28, 1888.) 

PCBUO  COBPOKATlOHa— PaiVATB  BCBOOLA— 'RiOBT 
TO  ATTIKt>— COLOBBD  FCPIIA— COSSTI- 
TUTIOXAL  L&W— CtoKTSACTS. 

1.  An  Instltnte  Incorporated  for  the  promotion 
of  the  mechanic  arts,  and  holdiug  its  property 
in  its  own  right  aod  mana^^ng  its  bosmess  ac- 
cording to  its  discretion  within  the  limitations 
of  its  charter.  Is  a  private  corporation,  not- 
withstanding an  act  renewing  Its  charter  grant- 
ed it  an  annas]  appropriation. 

2.  A  municipality  entered  into  a  contract  with 
a  private  institute  organized  for  the  promotion 
of  the  mechanic  arts  for  the  Instruction  of  cer- 
tain pupils  (or  a  certain  period.  The  contract 
proTidea  that  each  member  of  the  fM>nncil 
should  annuaUr  appoint  one  pupil,  and  requir- 
ed certain  municipal  officials  to  annually,  or  ott- 
ener,  inspect  "the  condition  and  manner"  in 
which  the  institution  was  fulfilling  its  con- 
tract and,  if  satisfactory,  to  pay  the  institntiou 
a  certain  sum.  Betd,  that  the  contract  did  not 
impair  the  right  of  the  institute  to  refuse  to  ad- 
mit colored  pupils. 

8.  The  refusal  of  a  private  sdiool  to  admit 
colored  pupils  is  not  a  violation  of  Oonst  U.  8. 
Amend.  14,  relating  to  the  abridgment  of  prir- 
iieges  und  immunities  of  citizens. 

4.  Where  sn  ordinance  authorizing  the  mnyor 
to  enter  into  a  contract  with  a  private  school 
for  instruction  violates  Oonst.  U.  S.  Amend. 
14,  in  discriminating  against  colored  persons, 
such  a  person  cannot  compel  th^  school  to  ad- 
mit him  (or  instruction  under  the  contract 

6.  Under  a  contract  the  state  for  the  in- 
struction of  certain  pnpUs  In  a  private  institu- 
tion, the  selection  of  those  eligible  (or  admis- 
^on  under  the  rules  of  the  Institution  is  no  vio- 
lation of  Const.  U.  S.  Amend.  14,  relating  to 
the  abridgment  of  the  privileges  and  Immuni- 
ties of  citizens,  as  to  those  who  are  not  eligible. 

Appeal  from  superior  court  of  Baltimore 
city. 

Petition  by  the  state,  on  the  relation  of 
Robert  H.  Clark,  Jr.,  by  bis  father  and  next 
friend,  Robert  H.  Clark,  against  the  Mary- 
land Institute  for  the  Promotion  of  the  Me- 
chanic Arts,  for  a  writ  of  mandamus  re- 
quiring it  to  admit  Robert  H.  Clark.  Jr., 
as  a  pupil.  Prom  a  Judgment  dismissing  the 
petition,  relator  appeals.  Affirmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRYAN,  FOWLER,  BBISOOB,  PAGE. 
BOYD,  and  PBAROB,  JJ. 

John  PhcIpB  and  W.  A.  Hawkins,  for  ap- 
pellants. John  M.  Carter  and  E.  H.  Cans, 
for  appellee. 

BRYAN,  J.  This  was  a  petition  for  the 
writ  of  mandamus.  The  Maryland  Institute 
for  the  Promotion  of  the  Mechanic  Arts  is 
a  body  politic  and  corporate,  created  by  acts 
of  assembly  of  Maryland.  It  was  originally 
incorporated  by  the  act  of  1849  (chapter  114). 
and  Its  charter  was  renewed  by  the  act  of 
1878  (chapter  313).  The  object  of  the  In- 
corporation was  the  encouragement  and  pro- 
motion of  nianufacturer~aiuLJh£f  mechanic 
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and  nsefnl  arts  by  the  establishment  of 
schools  of  art  and  design,  and  by  other 
means  adapted  to  that  purpose.  Robert  H. 
Clark,  Jr.,  a  youth  of  African  descent,  claims 
the  right  to  be  admitted  to  these  scboolB  as 
a  pupfl;  and  by  bis  father  and  next  friend 
be  flies  a  petition  for  a  mandamns  requiring 
the  abOTB-named  corporation  to  admit  him. 
The  grounds  of  bis  demand  are  set  forth 
In  Ub  petition.  The  Maryland  Institute  (as 
the  eorpnatlon  Is  popularly  called)  filed  Its 
answer,  and  on  demurrer  to  the  answer  the 
petition  was  dismissed,  and  appeal  was 
taken  to  tbls  court 

There  can  be  no  contest  about  the  facts  In 
this  case,  because,  in  addition  to  those  ad- 
mitted by  the  demurrer  to  the  answer,  there 
Is  an  agreement  of  connsel  admitting  such 
other  facts  as  It  was  desired  to  lay  before 
the  court  We  innceed  to  consider  the  cir^ 
enmstanceB  wblcb.  In  our  opinion,  are  im- 
portant In  the  decision  of  the  questions  In 
the  case.  The  municipality  of  Baltimore,  by 
an  ordinance  passed  in  March,  189S,  author- 
ised the  nuyor,  comptroller,  and  register 
to  contract  wltb  tiie  Maryland  Institute  for 
the  Instruction  of  a  number  of  pupils  In  Its 
schools  of  art  and  design  for  the  period  of 
eight  years  from  the  Ist  day  of  September 
next  ensulnC'  By  the  second  section  of  the 
ordinance  it  was  enacted  that  before  the- 
1st  day  of  September  in  every  year  each 
member  of  the  city  council  should  appoint 
one  pni)ll,  who  should  be  entitled  to  Instroc- 
t|oD  for  the  period  of  four  years  In  the 
schools  of  art  and  design,  and  that  In  case 
of  a  Tacancy  occurring  from  any  cause 
hmoOg  tbe  pupils  the  president  of  the  Insti- 
tute shoidd  f ortbwitb  give  notice  to  tbe  mem- 
ber of  tbe  council  representing  the  ward 
to  which  the  pupil  was  credited,  and  that 
he  should  thereupon  appoint  another  pupil 
to  All  the  vacancy.  The  third  section  of  the 
ordinance  required  tbe  president  of  the  In- 
stitute to  report  annually  In  tbe  month  of 
September  to  the  mayor  and  city  council  the 
names  of  tbe  pupils  appointed  and  In  at- 
tendance at  its  schools,  together  with  a  list 
of  the  vBcanclea,  If  there  should  be  any. 
It  also  enacted  that  If  no  appointments 
ahonld  be  made  before  tbe  1st  day  of  October 
by  the  members  of  tbe  dty  council  entitled  to 
All  sacta  vacancies,  tta«i  the  mayor  should 
appoint  pupOs  to  fill  them.  The  fourtiti  sec- 
tion cS  the  ordinance  raacted  that  the  mayor 
and  dty  comptroller  and  register  should 
annually,  or  as  much  oftener  as  they  might 
deem  it  expedient  inspect  the  said  schools 
of  the  Institute,  and  "tlie  condition  and  man- 
ner** In  which  It  was  fulfilling  Its  contract 
with  the  municipality,  and  that  thereupon 
the  city  comptroller.  If  he  was  satisfied  that 
the  institute  was  faithfully  complying  with 
the  contract  should  pay  to  Its  president  an- 
noally  In  tbe  month  of  September  f8,000  for 
the  education  of  the  pupils.  Tbe  Maryland 
Institute,  on  tbe  lOtb  day  of  March,  1S&3, 
entered  into  m  written  contract  with  the 


mayor,  city  comptroller,  and  dty  renter 
for  tbe  reception  of  33  pupils  Into  its  schools 
of  art  and  design  for  each  of  the  eight  suc- 
cessive years  beginning  on  the  Ist  day  of 
September,  1S93,  and  following  thereaftw. 
It  appears  that  a  youth  of  African  descent 
was  received  Into  the  institute  as  a  pupil 
in  1891,  another  In  1892,  and  two  others  in 
1895.  So  fai  as  we  are  Informed  by  the  rec- 
ord, no  other  pupils  of  this  description  have 
ever  been  admitted  into  tbe  schools  of  tbe 
institute.  The  effect  of  tbe  admission  of 
these  four  pupils  was  very  disastrous.  There 
was  an  immovable  and  deep-settled  objec- 
tion on  the  part  of  the  white  pupils  to  an 
association  of  tbls  kind.  Notwithstanding 
earnest  and  zealous  efforts  on  the  part  of 
the  board  of  managers  and  the  faculty  of 
teachers  to  recondle  the  white  i>uplls,  their 
parents  and  guardians  to  tbe  Innovation,  It 
caused  a  great  decrease  In  tbe  number  of 
pupils;  and  the  bringing  of  tbls  suit  made 
it  still  greater.  On  tbe  lltb  of  November, 

1895,  the  board  of  managers  approved  this 
resolution:  "Baltimore,  November  lltb,  1896. 
Tbe  following  actl<«  of  the  committee  on 
schools  of  art  and  design  was  reported  by  Us 
chairman,  Mr.  John  M.  Carter,  and  on  mo- 
tion It  was  unanimously  adf^ted:  Wtaere- 
BB,  the  popular  sentiment  of  all  tbe  dtlsras 
of  Maryland  Is  opptned  to  mixed  8cho<ds; 
and  whereas,  tbe  appolntmrat  of  colored  pu- 
pils to  tbls  school.  It  Is  bdleved,  has  caused 
a  lax^  decrease  In  Oie  number  of  white  pu- 
pils attending  the  Institute,  thus  lessening^ 
Its  power  for  good  to  tbe  community:  Re- 
solved, that  hereafter  only  reputable  white 
pupils  will  be  admitted  to  tbe  schools.  Re- 
solved, that  the  actuary  be  directed  to  Issue 
a  clrcitlar  to  the  members  of  the  newly- 
elected  dty  council  and  other  appointing 
powers.  Informing  than  of  this  action."  The 
actuary  of  tbe  Maryland  Institute  prepared 
a  circular,  signed  by  Its  president  snd  tbe 
chairman  of  the  committee  on  schools  of 
art  and  design,  setthiK  forth  the  action  of 
tbe  board  and  of  the  committee,  and  attached 
to  it  a  blank  letter  of  appointment  of  pupils 
for  the  following  year  (18961).  This  blank 
letter  was  In  the  following  form:  "Balti- 
more,  V  18^.  To  the  Board  of  Man- 
agers of  the  Maryland  Institute  for  the  Pro- 
motion of  the  Mechanic  Arts:  I  hereby  ap- 
point subject  to  tbe  rules  of  ttie  institute, 

 ,  (residence,  ),  to  Uie  scholarship 

in  your  schools  of  art  and  design,  under  the 
contract  between  the  mayor  and  city  coun- 
cil of  Baltimore  and  the  Maryland  Institate. 
Membei^  •  .  Branch  of  tbe  City  Coun- 
cil:  .  Ward:   A  copy  of  this 

circular  and  of  the  blank  letter  of  appoints 
ment  was  sent  to  each  member  of  the  dty 
council,  and  to  the  school  boards  of  the  city 

Baltimore  and  the  counties.  In  February. 

1896,  J.  Marcus  Carglll.  a  member  of  the  city 
council  tcom  the  Eleventh  ward,  appointed 
Clark.  Jr.  (the  appellant),  to  a  scholarship 
in  tbe  institute,  writing  the  appointment  on 
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the  printed  blank  wblcb  had  been  eent  to 
him  with  the  drcolar  Just  mentioned.  The 
board  refused  to  admit  Clark  aa  a  pnpll,  and 
requested  CarfflU  to  appoint  a  repataUe 
white  person.  The  refusal  was,  of  course, 
because  of  his  color.  Oarglll  made  no  other 
appointment,  and  the  Maryland  Institute  cer- 
tlfled  to  the  mayor  of  Baltimore  that  a  Ta<- 
cancy  existed  among  the  pupils  from  tlie 
Gleveath  ward,  and  he,  In  October,  1896, 
appointed  a  white  pupil,  who  has  ever  since 
been  a  member  of  the  schooL  In  February, 
lSd7,  the  mayor,  comptroller,  and  register 
made  an  inspection  of  the  Maryland  Insti- 
tute, and  made  a  very  favorable  report  aa 
to  its  condition,  and  the  manner  in  which  It 
was  folfllUng  Its  contract  In  regard  to  the 
lastnictlon  of  pupUs  sent  there  by  the  au- 
thority of  the  city.  With  full  knowledge  of 
the  refusal  of  the  institute  to  admit  any 
pupils  except  those  who  were  white,  the  city 
council,  in  1886  and  1897,  directed  the  an- 
nual appropriation  to  be  paid  to  the  Institute 
according  to  the  contract  And  on  the  20th 
day  of  September,  1897,  the  city  solicitor.  In 
reply  to  an  inaulry  from  the  chairman  of 
the  committee  on  ways  and  means  of  the 
city  council,  gave  bis  official  opinion  in  writ- 
ing that  the  lostitute  had  not  violated  Its 
contract  by  Its  refusal  to  admit  a  colored 
youth  as  a  pnpll  In  its  schools.  In  Septem- 
ber,  1887,  CarglU  appointed  Clark  to  the 
schotarship  for  that  year,  which  he  was  en- 
titled to  fill  by  virtue  of  his  position  as  a 
member  of  the  cl^  council;  and  the  Insti- 
tute again  refused  to  admit  Clark  as  a  pupU. 

The  Maryland  Institute  Is  essmtiaUy  a  pri- 
vate corporation.  It  was  not  created  for  po- 
litical purposes,  nor  endowed  with  political 
powers.  It  Is  not  an  instrument  of  the  gov- 
ernment toe  the  administration  of  public  du- 
ties. It  has  none  of  the  faculties,  fonctlona, 
or  features  of  a  pul^lc  ooTporation  aa  they  are 
designated  in  the  Regents  Case,  8  GUI  &  J. 
396,  and  the  many  other  cases  which  have 
followed  that  celebrated  declslMi.  The  act 
of  1878,  which  renewed  its  charter,  granted 
tt  the  annual  sum  of  $3,000,  but  this  grant 
did  not  make  It  an  Instrumentality  of  govern- 
ment, nor  make  any  cliange  in  its  corporate 
character.  The  Regents  Case,  8  GiU  &  J. 
308^  shows  that  It  could  not  have  such  an 
effect  The  Alaryland  Institute  holds  its 
property  In  Its  own  right,  and  has  the  power 
to  manage  Its  concerns  according  to  its  own 
discretion  within  the  limitations  of  Its  char- 
ter. It  is,  of  course,  bound  faithfully  and 
diligently  to  pursue  the  objects  and  purposes 
of  Its  Incorporation,  but  it  necessarily  must 
have  the  choice  of  means  which  It  may  judge 
most  appropriate  to  Its  ends.  It  was  estab- 
lished for  the  braeflt  of  white  pupils,  and  has 
never  admitted  any  other  kind,  with  the  ex- 
ception of  the  four  Instances  already  men- 
tioned. When  it  found  that  the  admission  of 
these  pupils  had  a  very  injurious  effect  on  its 
luteretfa»  and  seriously  diminished  its  useful- 
ness, it  certainly  had  the  right  to  refuse  to 


continue  such  a  dlsa^rous  departure  from  the 
scheme  of  administration  on  which  It  was  or- 
ganised. It  would  have  been  mere  folly  to 
posevav  in  the  eqierlment  under  the  exist- 
ing circumstances.  We  suppose  that  It  could 
hardly  be  maintained  that  the  constituted  au- 
thorities of  the  corporatl(m  did  not  have  the 
rlgbt  to  conduct  its  aOCalrs  according  to  the 
plan  and  policy  on  which  it  was  founded. 
We  see  no  evidence  of  an  intention  to  aban- 
don this  right  when  the  contract  was  made 
with  the  municipality  (tf  Baltimore.  It  cer- 
tainly does  not  appear  on  the  face  of  the 
contract  itself.  And  there  Is  nothing  In  the 
surrounding  drcumstanoes  from  whlc^  It  can 
be  Infwred  tbat  either  of  the  contracting  par- 
ties contemplated  or  desired  such  an  aban- 
donment The  city  ot  Baltimore  has  shown 
In  the  most  distinct  manner  that  It  knew  that 
the  institute  bad  the  right  to  refuse  colored 
pupils,  and  that  this  right  was  not  impaired 
by  the  contract  The  mayor,  dty  comptrol- 
ler, and  city  register,  the  officers  appointed 
by  the  ordinance  to  Inspect  the  schools  of  the 
Institute,  and  ascertain  the  manner  In  which 
it  was  falfllUng  the  contract  with  the  city, 
baring  full  knowledge  that  colored  pupils 
were  denied  admission,  made  a  most  fh.vor- 
able  report  on  the  subject  to  the  first  branch 
of  the  city  council;  and  the  city  solicitor  gave 
his  official  opinion  to  the  committee  of  ways 
and  means  that  the  Maryland  Institute  did 
not  violate  the  contract  by  refusing  to  receive 
a  colored  youth  because  of  his  color;  and. 
finally,  after  the  resolution  had  been  adopted 
that  none  but  white  pupils  would  be  received, 
and  aXter  this  appellant  had  been  rejected  on 
account  of  his  color,  the  city  council,  vwell 
knowing  these  facts,  continued  to  make  the 
annual  appropriation  of  9^8,000,  according  to 
the  terms  of  the  contract  So  it  Is  evident 
that  both  the  contracting  parties  meant  the 
same  thing  when  they  made  this  contract, 
and  that  they  have  dealt  with  each  other  ac- 
cording to  their  mutual  nnderstanding  of  this 
meaning.  We  suppose  that  it  would  be  a 
difficult  matter  to  show  that  a  person  not  a 
party  to  a  contract  has  the  right  to  intervene 
and  establish  a  meaning  contrary  to  the  in- 
tention ot  the  contracting  parties,  and  upon 
this  substituted  meaning  acquire  and  enforce 
rights  In  a  court  of  Justice.  But  unless  this 
can  be  done,  the  appellant  has  no  cause  ot 
action  of  any  deecriptlon,  under  this  contract 
It  has  been  urged  that  the  appellant  has 
been  deprived  of  his  rights  under  the  four^ 
teeuth  amendment  of  the  constitution  of  the 
United  States.  The  portion  of  the  amend- 
ment which  la  supposed  to  sustain  this  posi- 
tion Is  in  these  words:  "No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  cltlsens  of  the 
United  States;  nor  shall  any  state  d^ive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."  The  grarajnen  of  the  of- 
fense of  the  Maryland  Institute  is  that  it  has 


Digitized  by 


Google 


Md.)    STATE  T.  MARYLAND  INST.  ¥Oli 


PROMOTION  OF  MECHANIC  ARTS.  129 


exerted  the  ordinary  right  of  the  proprietor 
of  A  private  school  to  admit  only  such  pupils 
as  are  considered  desirable.  It  has  been  said 
by  the  supreme  court  of  the  United  States 
that  the  right  to  foUowany  of  the  common 
occQpatlons  of  life  la  Inalienable.  Allgeyor 
T.  Louisiana.  160  U.  S.  589,  17  Sup.  Ct.  427. 
And  in  the  same  case  the  court  evidently 
shows  that  It  regards  the  prevention  of  a 
citizen  from  doing  what  Is  proper,  necessary, 
and  essential  to  the  successful  management 
of  his  business  as  a  deprivation  of  his  liberty, 
which  cannot  be  done  without  due  process  of 
Law.  This  Is  one  of  the  wrongs  which  the 
fourteenth  amendment  was  Intended  to  pro- 
hibit It  would  be  a  curiosity  In  Jurispru- 
dence If  the  exercise  in  the  ordinary  and  ac- 
customed way  of  rights  which  the  fourteenth 
amendment  la  so  solicitous  to  protect  should 
be  obnoxious  to  its  condemnation.  No  one 
can  plausibly  maintain  that  the  Maryland  In- 
stitute has  done  any  wrong  to  the  ai^Uout 
by  simply  attending  to  Its  own  business  In  a 
(inlet  and  unobtrusive  manner.  It  has  not 
deprived  him  of  any  privilege  or  Immunity 
which  he  possessed;  it  has  robbed  him  of  no 
property;  It  has  not  exclnded  him  from  the 
benefit  of  any  legal  enactment  made  In  his 
favor.  It  has  merely  let  him  alone.  It 
would  be  dlfflcnlt  to  prove  that  it  had  In  this 
way  acted  In  violation  of  the  fourteenth 
amendment  We  And,  In  fact,  that  the  au- 
thorities all  hold  tliat  the  fourteenth  amend- 
ment refers,  as  Its  terms  import,  exclusively 
to  state  action,  and  not  to  anything  which 
might  be  done  by  private  IndlTldnals.  In  Vir- 
ginia V.  Rives,  100  U.  S.  313,  the  supreme 
court  said:  "The  provisions  of  the  four- 
teenth amendment  of  the  constitution  we 
have  quoted  all  have  reference  to  state  action 
exdusively,  and  not  to  any  action  of  private 
iDdlvIdnals.  It  Is  the  state  which  Is  prohib- 
ited from  denying  to  any  person  within  Its 
jurisdiction  the  equal  protection  of  the  laws, 
and  consequently  the  statutes  partially  enu- 
mmtlng  what  civil  rights  colored  men  shall 
enjoy  equally  with  white  persons,  founded  as 
ihey  are  npon  the  amendment  are  Intended 
for  protection  against  state  Infringement  of 
those  rights."  And  In  Ex  parte  Virginia  (page 
of  the  same  volume)  the  court,  speaking 
of  the  same  provisions,  said:  "They  have  ref- 
erence to  actions  of  the  political  body  denom- 
inated a  state,  by  whatever  Instruments  or 
in  whatever  modes  that  action  may  t>e  taken. 
A  state  acts  by  Its  legislative,  its  executive, 
or  Its  Judicial  authorities.  It  can  act  in  no 
other  way.  The  constitutional  provision, 
tberefofe.  must  mean  that  no  agency  of  the 
state,  or  of  the  officers  or  agents  by  whom 
its  povrers  are  exerted,  shall  deny  to  any  per- 
son within  its  Jurisdiction  the  equal  protec- 
tion of  the  laws."  And  this  Is  the  settled 
doctrine  on  this  question. 

It  is  contended  In  behalf  of  the  a4>pellant 
xhut  the  ordinance  Is  to  be  regarded  as  the 
act  of  an  agency  establiAed  by  the  state,  and 
that  It  fs.  therefore,  anbject  to  the  fourteenth 
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amendment;  and  that  the  exduslon  of  colored 
pupils  consequently  makes  It  invalid.  No  oth- 
er objection  to  the  ordinance  Is  stated,  and 
therefore  we  will  confine  our  attention  to  this 
point,  without  expressing  an  opinion  on  any 
other  question  In  this  regard.  It  must  be  ol>- 
vious,  however,  If  the  ordinance  is  uncon- 
stitutional, that  the  appellant  can  have  no 
rights  under  It,  and  that  liis  prayer  for  man- 
damus must  be  denied.  For  the  purpose  of 
viewing  the  question  in  every  aspect,  we  will, 
ex  gratia  argument!,  consider  the  ordinance 
as  the  act  of  the  state  of  Maryland.  The 
constitution  of  this  state  requires  the  general 
assembly  to  establish  and  maintain  a  thorough 
and  efficient  system  of  free  public  schools. 
This  means  that  the  schools  must  be  open 
to  all  without  ej^iense.  The  right  Is  given  to 
the  whole  body  of  the  people.  It  is  Justly 
held  by  the  authorities  that  "to  single  out  a 
certsin  [mrtion  of  the  people  by  the  arbitrary 
standard  of  color,  and  say  that  these  shall 
not  have  rights  which  are  possessed  by  oth- 
ers, denies  them  the  equal  protection  of  the 
laws."  Cooley,  Torts,  p.  287,  where  a  large 
number  of  cases  are  cited.  Such  a  course 
would  be  manifestly  in  violation  of  the  four- 
teenth amendment,  because  It  would  deprive  a 
class  of  tiersons  of  a  right  which  the  consti- 
tution of  the  state  had  declared  that  they 
should  possess.  Excellent  public  schools  have 
been  provided  for  the  education  of  colored  pu- 
pils in  the  city  of  Baltimore.  But  the  Mary- 
land Institute  is  not  a  part  of  the  public 
school  system.  This  has  been  solemnly  ad- 
judged by  this  court.  SL  Mary's  School  v. 
Brown,  46  Md.  310.  The  appellant  has  no 
natural,  stotutory,  or  constitutional  right  to 
be  reived  there  as  a  pupil,  either  gratuitous- 
ly or  for  compensation.  He  has  the  same 
rights  which  he  has  in  respect  to  any  other 
private  Institutions,  and  none  other  or  great- 
er. Suppose  that  the  stnte  should  form  tlie 
same  high  opinion  of  tlie  Maryland  Institute 
which  all  men  entertain,  would  It  not  be  a 
competent  and  reasounble  exercise  of  its  dis- 
cretion to  determine  that  the  public  good 
would  be  promoted  by  extending  Its  l)enefits 
to  youug  persons  who  would  not  otherwise  be 
able  to  obtain  them  ?  And  could  it  not  make 
an  appropriation  for  paying  the  expense  of 
the  instruction  of  a  certain  number  of  pupils, 
and  appoint  a  mode  of  selecting  them?  It  has 
been  the  practice  for  a  long  series  of  years  to 
make  provisions  of  tills  kind  lu  the  citse  at 
other  Institutions,  and  the  validity  of  these 
appropriations  is  not  questioned.  Of  course, 
tlie  pupils  selected  must  be  eligible,  under  the 
rules  of  the  Institution  Into  which  they  seeic 
admission.  The  selection  of  certain  individ- 
uals is  no  Injury  to  others  who  would  not  be 
eligible.  These  last-mrntioned  would  not  be 
admitted  into  the  Institutions  under  any  cir- 
cumstances, and  therefore  are  not  concerned 
in  the  question  of  selection.  Euliglitened  leg- 
islation Is  not  enacted  on  the  narrow-minded 
principle  that  a  benefit  conferred  on  ore  ob- 
ject is  necessarily  something  unjustly  wlth- 
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beld  from  another.  Let  tis  suppose,  for  the 
Babe  of  iUustratioD,  that  there  was  a  school 
of  great  merit,  condacted  exclusively  for  the 
Instruction  of  colored  pupils  In  branches  of 
learning  not  tanght  In  the  public  schools,  and 
that  the  legislature  saw  fit  to  appropriate 
money  for  the  tuition  of  a  number  of  colored 
pnplls.  It  Is  not  probable  that  such  action 
would  be  assailed  as  forbidden  by  the  four- 
teenth amendment  because  of  an  unjust  dis< 
crimination  against  the  whites.  But  it  can- 
not be  doubted  that  the  legislature  has  ample 
power  to  make  appropriations  to  special  ob- 
jects, whenever,  In  its  judgment,  the  public 
good  would  be  thereby  promoted.  It  has  con- 
stantly exercised  this  power  from  the  begin- 
ning of  the  state  government.  The  legisla- 
ture may  make  donations  without  regard  to 
class,  creed,  color,  or  previous  condition  of 
servitude.  The  only  coodltlon  limiting  this  ex- 
ercise of  this  power  Is  that  It  must  In  some 
way  promote  the  public  interest  The  state 
has  uever  surrendered  this  power  to  the  gen- 
eral ffovernment,  and  never  can  surrender  It 
without  stripping  Itself  of  the  means  of  pro- 
viding for  the  good  order,  happiness,  and  gen- 
oral  welfare  of  society.  The  benefits  confer- 
red in  this  way  are  matters  of  grace  and  fa- 
vor which  the  state  bestows  on  its  own  cltl- 
sens  for  worthy  public  reasons.  Tbey  certain- 
ly cannot  properly  be  described.  In  the  lan- 
guage of  the  fourteenth  amendment  as  "priv- 
ileges or  Immunities  of  citizens  of  the  United 
States."  If  they  were  such  they  could  be  de- 
manded by  any  citizen  of  the  United  States, 
whether  resident  In  Maryland  or  Oregon. 
And  lu  that  event  and  only  in  that  event 
they  would  be  comprehended  within  the  scope 
of  the  fourteenth  amendment.  Slau^ter- 
House  Case,  IC  Wall.  3(1.  It  is  needless  to  say 
that  the  legislature  Is  not  limited  by  the  state 
constitution  in  the  particular  mentioned.  The 
forty-third  article  of  the  Declaration  of  Rights 
seems  to  have  been  Intended  to  Impress  upon 
It  the  necessity  of  exercising  for  the  public 
good  the  vast  powers  which  It  possesses.  It 
l9  in  these  words:  "That  the  legislature  ought 
to  encourage  the  dlflFusIon  of  knowledge  and 
virtue,  the  extension  of  a  judicious  systnn  of 
general  education,  the  promotion  of  literature, 
the  arts,  sciences,  agriculture,  commerce,  and 
manufactures,  and  the  general  melioration  of 
the  condition  of  the  people."  In  every  view 
which  we  have  been  able  to  take  of  the  Quea- 
tlons  presented  by  this  appeal,  we  think  that 
the  Judgment  of  the  court  below  ought  to  be 
affirmed.  Judgment  alBrmed. 


TOWN  OF  GRAND  ISLE  v.  KINNEY  et  al. 

(Supreme  Court  of  Vermont.    Grand  Isle. 
March  3.  1888.) 
OosTR  ACTS— Vali  DiTT— Cos  9 1 DE  R  ATI  o  s— Estoppel 
—  Waivrr  —  Bridobs—  Towsa  —  Cobpouations 

— OrOANIZATIOS  —  PLBADIXG — PaROL  fiVlDENCB 

— Appbal. 

1.  Where  defendants,  after  thrir  demurrer  Is 
overruled,  plead  die  general  isBue,  and  go  to 
trial  thereon,  the  demurrer  Is  waived. 


2.  Under  a  written  agreement  to  pay  a  cer- 
tain sum  to  a  town,  or  as  much  thereof  a* 
would  be  necessary  to  enable  It  "to  contract 

for  the  construction"  of  a  bridge,  parol  evi- 
dence that  the  work  was  to  be  done  by  day's 
work,  and  not  by  contract,  thna  teducing  the 
cost  and  thereby  relieving  the  promiBont  from 
paying  anything  on  their  contract,  Is  not  admis- 
sible. 

3.  Nor  is  parol  evidence  admissible  to  show 
that  the  town  was  to  raise  enoagh  money  by 
subscription,  or  by  a  vote,  so  aa  to  relieve  the 
proDiisors  ^m  paying  anything  under  their 

contract, 

4.  Under  an  agreement  to  pay  a  deficiency  in 
the  amount  to  be  raised  by  a  town,  in  order  to 
enable  it  "to  contract  for  the  construction  of  a 
bridRC,"  evidence  of  the  parties  that  the  agree- 
ment was  executed  solely  to  enable  the  town  to 
obtain  a  certificate  of  the  state  engineer  that 
sufficient  funds  were  provided  for  the  conatruc- 
tion  of  the  bridge  is  inadmissible,  as  showing 
the  agreement  to  be  a  device  etmtrived  to  de- 
ceive the  engineer. 

5.  The  fact  that  a  written  agreement  sup- 

Eosed  to  have  been  lost,  was  first  established 
y  parol,  does  not  allow  the  introduction  of  tes- 
timony contradicting,  varying,  or  adding  to  its 
terms,  where  it  was  afterwards  found,  antf  in- 
trodoced  in  evidence. 

6.  Act  of  1888,  making  an  appropriation  to- 
wards a  bridge,  provided  a  like  amount  was 
raised  by  a  certain  town,  aided  by  other  towns 
in  the  county  and  by  "individnals,  did  not  cast 
on  the  town  the  burden  of  constructing  the 
bridge  unaided. 

7.  Where  a  contract  to  contribute  towards 
the  construction  of  a  bridge  recites  thot  the 
promisor  is  "interested  in  the  construction"  of 
the  bridge,  the  recital  imports  a  prima  facie 
valid  consideration  for  the  ogreement. 

8.  Where  an  executory  agreement  of  contrib- 
ution towards  the  construction  of  a  bridge  de- 
clared that  its  purpose  was  to  enable  a  town 
to  secure  a  provisional  state  appropriation  and 
tbe  right  to  contract  for  the  bridge,  and,  ns  a 
result  of  such  agreement,  the  town  incurred 
obligations  by  building  the  bridge,  such  obli- 
gations are  a  sufficient  consideration  for  the 
agreement. 

9.  Under  Act  of  1888,  making  an  appropria- 
tion towards  a  bridge,  provided  a  like  amoant 
was  raised  by  a  certein  town,  aided  by  other 
towns  In  the  county  and  by  "individuals."  an 
agreement  by  individuals  to  contribute  towards 
the  construction  of  the  bridge  Is  not  against 
public  policy. 

30.  In  assumpsit  on  an  executory  contract  of 
contribution  towards  the  construction  of  a 
bridge,  whereby  a  town  was  induced  to  build 
the  bridge,  the  promisor  is  estopped  from  claim- 
ing that  the  town  had  no  authority  to  build  it. 

11.  A  referee's  findings  of  fact  are  conclusive 
where  there  was  any  evidence  tending  to  sup- 
port them. 

12.  An  act  created  a  stock  corporation,  and  au- 
thorized it  to  construct  a  bridge,  but,  before  it 
had  organized,  the  act  of  IS88  was  passed,  pro 
vidinvf  for  a  transfer  of  its  rights  to  a  town, 
and  directing  that  "the  directors  of  said  bridge 
corporation  are  hereby  antborlEed  to  make  and 
conclude"  such  transfer.  Held,  tliat  the  corpo- 
rators of  the  bridge  company  were  authorize*], 
without  subscribing  for  stock,  to  organize  ttie 
corporation,  elect  directors,  and  make  tbe  trans- 
fer. 

13.  Neither  the  regularity  of  the  organization 
of  a  corporation,  whose  riglit  to  construct  a 
bridge  was  acquired  by  a  town,  nor  the  regu- 
larity of  the  transfer  of  that  right  can  be  col- 
laterally assailed  by  persons  who  agreed  with 
the  town  to  contribute  towards  the  construc- 
tion of  the  bridge. 

14.  A  vote  by  a  town  to  pay  a  judgment  ren- 
dered against  it  for  a  lialance  due  on  a  bridge 
contract,  accompanied  by  a  vote  to  enforce  an 
executory  agreement  for  contributions  towards - 
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the  bridge,  ia  no  walrer  of  the  town's  righta 
Doder  tlw  ap«ement. 

Spedal  asBompslt  by  Ow  town  of  Orand 
Ide  against  M.  O.  Klnn^  and  othera.  The 
cause  was  heard  upon  demarrer  to  the  dec- 
laration, and  the  demurrer  vos  oTermlod, 
and  exc^tlms  of  the  defendants  to  that  ml- 
Ing  were  ordered  to  lie.  Subsequently  a  new 
declaration  was  filed.  Afterwards  the  cause 
was  heard  iqwn  the  report  of  a  r^eree,  de- 
fendants' exceptloiu  thereto,  and  motion  to 
recommit:  The  motion  was  denied,  the  ex- 
ceptions overruled,  and  judgment  rendered 
for  plaintiff.  Defendants  excepted.  Affirm- 
ed. 

W.  H.  Blisa.  for  plaintiff.  Wilson  &  HaU 
and  EL  M.  Mott,  for  defendants. 

BOSS,  X.  1.  By  pleading  the  general  Is- 
sne,  after  thdr  demurrer  was  oTomled.  and 
going  to  trial  upon  It,  the  defendants  waived 
tbefr  demurrer.  Bea  v.  Harrington,  58  Tt 
181,  2  AtL  4"^$.  Thereafter,  like  any  case  re- 
ferred by  consent  of  the  parties,  the  dedara- 
tlon.  upon  the  coming  In  of  the  referee's  re- 
port, was  amendable  to  any  ntent,  to  adapt 
It  to  the  facta  found  and  reported,  provided 
the  form  or  cause  of  action  was  not  thereby 
changed.  Hence  we  have  not  con^dered  the 
rofflclOTcy  of  the  original  counts  of  the  dec- 
laration to  withstand  the  challenge  of  the  de- 
marrer. 

2.  The  defendants  excepted  to  the  refusal 
of  the  court  to  recommit  the  report  to  the 
referee,  to  have  him  receive  and  consider  the 
testimony  (tfered  by  them  and  excluded  by 
Mm;  and  also  filed  exceptions  to  the  ref- 
eree's report  because  ot  his  refusal  to  receive 
their  offered  testimony,  and  duly  excepted  to 
the  ovcnrnllng  of  these  exceptions  to  the  re- 
port by  the  court  These  exceptions  raise 
the  same  question,  namely,  was  the  offered 
testimony  relevant  to  any  of  the  Issues  on 
trial?  The  Issues  on  trial  all  relate  to  the 
Bablllty  of  the  defendants  to  the  plaintiff  up- 
on the  following  written  Instrument,  signed 
by  them  and  R  B.  Hyde,  since  deceased: 
"Whereas,  the  town  of  Orand  Isle,  In  the 
county  of  Grand  Ts^.  has,  by  vote  and  other- 
vtse.  raised  the  sum  of  $19,000  for  the  con- 
Btmction  of  a  bridge  between  Qrand  Tsle  and 
North  Hero,  under  and  by  vlrtoe  of  an  act 
ctf  the  legislature,  and  tbat  toe  sum  of  $1,000 
more  la  required  In  order  to  secure  the  cer^ 
tiflcate  of  Chas.  Clark,  the  engineer  appoint- 
ed by  the  governor  of  the  state,  tbat  a  snfll- 
clent  amount  has  been  raised  to  complete  the 
bridge  according  to  his  plan  and  speclfica- 
Uons,  and  thereby  enable  the  selectmen  of 
Grand  lale  to  contract  for  the  construction  of 
said  bridge:  therefore,  we,  tbe  undersigned, 
residents  of  Grand  Isle  county,  while  feeling 
assured  that  said  bridge  can  t>e  constructed 
for  $10,000.  and  being  Interested  In  the  con- 
Btmctlon  of  said  bridge,  and  considering  the 
tame  wonld  be  a  great  public  benefit  and  con-  < 


venience,  hereby  agree  to  pay  to  the  select- 
men of  the  town  of  Grand  Isle  said  sum  of 
$1,000,  or  such  part  of  said  sum  as  may  be 
needed  to  complete  the  said  $20,000  after  the 
expenditure  of  the  said  $19,000,  and  such 
sum  or  sums  as  may  be  hereafter  voted  ^ 
any  town  in  Grand  lale  county,  or  subscrib- 
ed or  donated  by  private  Individuals  or  cor* 
poratlons  for  the  same  purpose."  This  In- 
strument Is  dated  "Grand  Isle,  Vt,  Nov.  1^ 
1888."  Among  the  signers  are  the  then  three 
atiectmen  of  the  town  of  Grand  Isle  and  the 
three  persons  who  contracted  with  the  town, 
through  these  selectmen,  as  Its  agents,  and 
built  the  bridge.  While,  In  terms,  the  sign- 
ers agree  to  pay  the  selectmen  of  the  town, 
meaning  such  persons  as  should  be  select- 
men when  the  payment  should  be  required  to 
be  made,  it  was  in  law  a  contract  with  the 
town,  and  enforceable  In  its  name.  Y.  S. 
3086;  Town  of  Fairfax  v.  Soule,  10  Vt  154. 
It  Is  to  be  observed  that  the  agreement  to 
pay  Is  unconditional  to  the  extent  of  $1,000. 
This  sum  was  sul^ect  to  be  reduced  by  annis 
thereafter  voted,  subscribed,  or  donated. 
This  agreement  must  be  read  and  considered 
In  the  Ught  of  the  law  authorizing  l^e  town 
to  build  the  bridge.  By  the  act  of  the  leg- 
islature passed  in  18SS,  the  state  had  ap- 
propriated $20,000  towards  building  the 
bridge,  and  iwovlded  that  none  of  it  should 
be  uaed  untQ  the  plaintiff,  aided  1^  other 
towna  in  Grand  Isle  county,  and  by  contri- 
butions of  IndivlduaJs,  had  appn^rlaied  an 
equal  amount  for  the  same  purpose,  and  had 
obtained  the  certificate  of  the  state  en^neer 
that  the  amounts  thus  appropriated  would 
be  sufficient  to  complete  the  bridge  accord- 
ing to  plana  and  spedficatlonB  prepared  by 
him.  The  en^neer  was  also  to  direct  the 
method  of  expending  the  appropriations. 
The  testimony  offered,  and  excluded  by  the 
referee  agatnat  the  exertion  of  the  defend- 
ants, when  condenaed,  amounts  to  an  offe^ 
to  show  that  liiey  were  not  to  pay  anything 
on  this  contract  In  any  event,  because  of 
several  reasons:  (1)  That  the  work  was  to 
be  done  by  the  town  by  day's  work,  and  not 
by  contract,  and  In  that  way  the  work  could 
be  done  more  cheaply,  and  the  bridge  would 
cost  less  than  $4O,O00.  But  the  contract 
signed  says  It  Is  given  to  enable  the  town 
"to  contract  for  the  construction  of  said 
bridge."  (2)  That  It  was  given  solely  to  en- 
able the  town  to  get  the  certificate  of  the 
state  engineer.  This  Is  a  contradiction  of  the 
plain  Import  of  the  Instrument.  In  short.  It 
Is  no  more  than  an  offer  to  show  that  the  In- 
strument was  a  sham,  or  a  cunning  device, 
to  be  psed  for  the  sole  purpose  of  deceiving 
the  state  engineer.  (3)  That  the  town  was 
to  raise  enough  by  subscription  or  by  vote  of 
the  town,  so  tbat  the  defendants  would  not 
be  called  upon  to  pay  anything  under  the  con- 
tract No  such  agreement  Is  included  nor 
implied  in  the  Instrument  'ilils  Is  the 
substance  of  the  several  offers.   The  offers 
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are  repeated,  some  of  them  several  times,  and 
clotlied  la  different  language.  They  all  ei- 
ther contradict,  vary,  or  add  to  the  plain  Im- 
port of  the  iojitrument,  or  tend  to  show  that 
it  was  Intended  for  a  sham  or  device  to  cheat 
the  state  engineer.  The  defendants  offered 
to  establish  these  offers  by  the  dedaratlons 
of  the  selectmen  of  the  plaintiff,  made  to 
themselves  and  the  othra  signers  at  the  time 
the  Instrument  was  executed.  It  may  well 
be  doubted  If  the  selectmen  were  agents  of 
the  town  for  any  such  purpose.  Folsom  r. 
Town  of  Underbill,  36  Vt.  580;  UnderhlU  t. 
Town  of  Washington,  46  Vt  767,  If  so,  their 
declarations  were  clearly  inadmissible  to  con- 
tradict, vary,  or  add  to  the  written  Instru- 
ment signed  by  them,  or  to  show  that  It  was 
A  sham  or  device,  contrived  to  deceive  and 
cheat  the  state  engineer.  Morse  v.  Lowi  44 
Vt.  561;  Smith  v.  Burton,  58  VL  408,  10  Aa 
536;  Gfllett  v.  Ballou,  29  Vt  296;  Wilbur  v. 
Prior,  67  Vt  508,  32  Atl.  474;  Conner  v.  Car- 
penter, 2S  Vt.  237;  Blodgett  v.  MorrlU,  20 
Vt  509.  The  last  two  cases  are  to  the  point 
that  the  law  does  not  allow  parties  to  a  con- 
tract to  show  that  It  was  gotten  op  aa  a 
■bam.  or  to  deceive  and  defraud.  Nose  of 
the  offers  are  within  the  well-estaUished  ex- 
ceptions to  the  rule  that  parties  to  a  writ- 
ten agreement  cannot  contradict  vary,  or 
enlarge  it;  such  aa  an  Independent  or  collat- 
eral contemporaneous  agreement  not  Intend- 
ed to  be,  and  not,  a  snbstantial  part  of  the 
-written  agreement  or  a  subsequent  agree- 
ment  operative  upon  tbe  original.  These  were 
contemporaneous  with  the  written  agreement 
and.  If  made,  Inhered  In  and  were  an  essential 
part  of  It,  t^»eratlng  to  make  the  written 
agreement  of  no  validity.  The  referee  prop-  j 
erly  excluded  them,  as  held  by  tbe  trial  court. 
This  is  not  an  action  to  reform  the  written 
agreement,  and  the  rules  governing  tbe  ad- 
jniaskm  of  testimony  In  such  actions  have  no 
■an^cabUlty  to  this  action. 

Nor  was  there  error  in  rejecting  this  offer- 
ed testimony  on  tbe  ground  that  the  plaintiff 
Ibad  opened  the  door  for  Its  admission  by  tbe 
testimony  of  D.  I.  Center.  The  written 
agreement  was  supposed  to  be  lost  and  Cen- 
ter was  used  to' establish  that  It  was  signed 
by  tbe  defendants,  and  Its  terms.  When  It 
vas  subsequently  found,  this  testimony  be- 
came ImmaterlaL  Tbe  plaintiff  could  make 
no  use  of  it  for  the  written  contract  was  con- 
clusive as  to  who  had  signed  It  and  Its  terms. 
Neither  could  the  defendants  introduce  testi- 
mony on  tbe  subject  of  whose  signatures 
were  affixed  to  It  nor  of  the  terms  of  tbe 
written  contract.  That  subject  was  conddd- 
ed  to  both  parties  by  tbe  production  of  tbe 
written  contract. 

3.  The  defendants  excepted  to  the  Judg- 
ment rendered  on  the  report,  because,  as  they 
contend,  the  facts  found  do  not  show  any 
consideration  for  the  agreemeut  of  the  de- 
fendants to  pay  anything  towards  the  cou- 
struction  of  the  bridge.  They  make  this  con- 
tention on  tbe  ground  that  It  was  the  sole 


duty  of  tbe  town  to  build  the  bridge,  and 
that  the  benefit  to  be  derived  therefrom  was 
to  the  public  In  general,  and  did  not  In  any 
respect  specially  Inure  to  the  benefit  of  the 
defendants.  Tbe  bridge  was  not  wholly  In 
tbe  town  of  Grand  Isle.  Under  the  statutes 
casting  the  burden  of  constructing  and  main- 
taining necessary  blgbways  within  Its  bor- 
ders upon  tbe  plaintiff,  no  duty  was  cast  up- 
on it  nor  right  given,  to  build  this  bridge. 
Tlie  bridge  was  to  be  constructed  across  a 
portion  of  Lake  ChamplaJn.  and  a  special 
charter  from  the  legislature  was  necessary 
to  authorize  It  By  an  act  of  tbe  legislature 
passed  In  188G,  certain  Individuals  named, 
their  associates,  successors,  and  assigns,  were 
constituted  a  corporation,  and  anthorlzed  to 
organize  and  build  the  bridge  In  the  time, 
with  tbe  rights,  and  In  the  manner  therein 
prescribed.  In  1888  the  legislature  passed 
another  act  among  other  things,  authorizing 
the  plaintiff,  on  Its  vote,  to  accept  of  Its  provi- 
sions and  take  a  transfer  of  the  rights  and 
franchises  conferred  by  tbe  act  of  1886  upon 
that  corporation,  and  tendered  a  contribution 
from  the  state  of  f20,000  towards  construct- 
ing the  bridge,  provided  the  town  should, 
from  Its  own  means,  and  b7  contributions  of 
other  towns  in  the  county,  and  of  individ- 
uals, raise  a  like  sum  for  that  purpose.  This 
did  not  cast  the  burden  on  the  plaintiff,  un- 
aided, to  construct  the  bridge^  but  In  terma. 
allowed  it  to  accept  the  burden,  and  to  re- 
ceive contributions  thereto  from  individuals. 
This  renders  It  unlike,  in  principle,  any  of 
the  cases  cited  by  the  defendants  In  support 
of  their  contention.  The  written  contract 
signed  by  the  defendants,  declares  that  they 
are  "Interested  in  tbe  construction  of  said 
bridge."  This  prima  facie  declares  such  an 
Interest  as  would  be  a  valid  consideration 
for  their  agreement,  the  same  as  In  a  promis- 
sory note,  signed  by  the  maker,  the  words 
"for  value  received"  prima  facie  Import  a 
valid  consideration  for  bis  promise  to  pay  it 
But  It  Is  not  necessary  that  a  special  benefit 
should  be  shown  to  have  accrued  to  the  de- 
fendants from  tbe  construction  of  tbe  t»idge. 
It  Is  sufficient  If  tbe  plaintiff,  in  reliance  up- 
on the  agreement  of  the  defendants,  has  tak- 
en upon  itself  burdens  which  It  would  not 
otherwise  have  taken.  One  of  the  declared 
purposes  embodied  In  tbe  agreement  was  to 
enable  the  plaintiff  to  show  the  state  en- 
gineer that  it  had  money,  voted  by  Itself  and 
in  contributions.  Including  this  one,  $20,000. 
available  for  building  the  bridge,  so  that  it 
was  entitled  to  the  appropriation  by  tbe 
state.  The  agreement  was  made  and  deliver- 
ed to  the  selectmen  of  the  plaintiff,  to  be 
used,  and  was  by  them  used,  to  secure  the 
certificate  of  the  state  engineer.  This  was 
followed  by  the  making  of  the  contract  by 
the  plaintiff  for  the  construction  of  the 
bridge,  aa  was  also  contemplated  by  tbe 
agreement  The  plaintiff,  by  force  of  tbe 
contract  thus  Induced,  has  been  compelled 
to  pay  the  full  amount  of  |20,000,  used  to 
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obtalQ  the  certificate  of  the  state  engineer, 
for  the  conatrucUou  of  the  bridge.  All  this 
\ra3  done  with  the  knowledge  and  without 
the  ohjectlon  of  the  defendantB.  The  detri- 
ment to  the  plaintiff,  Induced  by  the  agree- 
ment of  the  defendants,  Is  ample  considera- 
tion for  their  agreement  to  pay  the  sum  stltf- 
ulated.  University  of  Vermont  y.  Buell,  2 
Vt.  4S-,  State  Tr^asnrer  r.  Cross,  0  Tt.  289; 
Trustees  y.  Xelson,  24  Tt.  189;  Methodist 
Episcopal  Society  t.  Lake,  51  Tt  S6S;  24 
Am.  &  Eng.  Bnc.  Law  (tit  "Subscriptions") 
320-384,  and  cases  cited  In  notes.  What  has 
been  said  on  this  point  answers  also  the 
defendants*  contention  that  their  agreement 
with  the  plaintiff  to  contribute  towards  the 
construction  of  the  bridge  was  agiUnst  public 
policy.  The  act  of  1888,  Impliedly,  If  not  In 
express  terms,  declared  It  to  be  the  policy  of 
the  state  1»  allow  Individuals  to  aid  the 
plaintiff  by  sabscrlpttona  or  contclbntions  In 
the  conatractloD  of  the  bridge. 

4.  The  defendants  further  contend  that  the 
plaintiff  bM  no  capacity  to  enforce  this 
agreement,  because  they  say  that  the  corpo- 
ration created  by  the  act  of  1886  was  never 
legally  organlaed,  nor  Its  franchises  legally 
transferred  to  the  plaintiff.  We  think,  clear- 
ly, from  what  has  been  stated,  and  from  the 
ftct  that  by  their  agreement  the  defendants 
induced  the  plaintiff  to  enter  upon  the  under- 
taltlng,  and  to  build  the  bridge,  they  are  es- 
topped from  claiming  that  the  plaintiff  had 
and  has  no  autborlty  to  bnlld  It  The  law 
vol  treat  both  parties  as  they  hare  treated 
neb  other  In  respect  to  It,  and  compel  the 
defendants  to  perform  their  agreement,  which 
iBdnced  the  action  of  the  plaintiff  In  the 
^mlses,  to  its  detriment  But  were  the 
qnesUon  open  to  Uie  defendants,  on  the  facts 
fonnd,  we  think  flie  plaintiff  had  lawful  an- 
tliority  to  eonstmct  the  bridge. 

Some  qnestlons  have  been  raised  on  the 
flndli^  of  the  referee  in  r^rd  to  the  or- 
ganlxatlon  of  the  corporation,  and  the  trans* 
fer  ol  Its  franchises  to  the  plaintiff,  because 
igahut  the  weight  of  eTldence.  Sncb  objec* 
tlon  is  not  aTallable.  The  referee's  findings 
are,  like  the  verdict  of  a  Jury,  not  open  to 
attack  la  this  conit,  when  there  waa  any 
evidence  Introduced  tending  to  support  them. 
The  referee  Is  chosen  by  the  put^  to  hear 
loiI  weigh  the  tMtimony  and  find  the  facts. 
Id  place  of  the  jury.  The  tacts  found  and 
rvported  by  him  stand  like  a  special  verdict 
vt  the  Jury,  and  will  not  he  disturbed  in 
this  court.  If  there  was  any  evidence  before 
him  fairly  tending  to  support  bis  findings. 
This  dispoaea  of  most  of  the  objections  to 
his  findbigff  in  regard  to  notifying  and  the 
itteudaaee  of  the  oorporatora,  their  action, 
«ad  that  of  their  secretary  and  directors.  In 
authorising  the  transfer  of  the  franchises; 
ilw  to  his  flndlBg  that  the  bridge  cost  the 
plaintiff  fuUy  940.000.  By  the  of  1886 
Uie  corporation  created  was  a  stock  corpora- 
tion. Very  likely*  if  the  corporators  bad  or^ 
laiUied  und«r  that  act  for  the  purpose  of 


building  and  operating  the  bridge,  a  sub- 
scription to  the  stock  would  have  been  nec- 
essary to  its  regular  organization.  But,  be- 
fore such  orgnnlxation  had  taken  place,  the 
act  of  1888  provided:  "The  Grand  Isle 
Bridge  Company,  a  corporation  created  and 
constituted  by  an  act  entitled  'An  act  to  au- 
thorize the  construction  of  a  bridge  from 
Grand  Isle  to  North  Hero,'  approved  Novem- 
ber 3,  1886,  may  assign  and  transfer  its 
rights,  privileges  and  franchises  to  the  town 
of  Grand  Isle,"  If  It  should  vote  to  accept 
the  same,  and  to  issue  negotiable  bonds  for 
the  purpose  of  constructing  the  bridge.  The 
act  then  provides  that  In  case  of  a  vote  to 
accept  the  franchise  by  the  plaintiff,  "the  di- 
rectors of  said  bridge  corporation  are  here- 
by authorized  to  make  and  conclude  In  be- 
half of  said  corporation  such  conveyance  as 
may  be  necessary  to  complete  sncb  trans- 
fer." No  method  of  organizing  the  corpora- 
tion and  electing  directors  Is  provided.  The 
act  of  1888  provides  that,  when  the  transfer 
is  made,  the  selectmen  of  the  town,  who 
would  not  be  stockholders,  shall  be  the  di- 
rectors of  the  corporation.  Hence,  we  think, 
under  the  acts  of  1886  and  1888,  the  cor- 
porators named  in  the  act  of  1886,  without 
subscribing  for  stock,  Impliedly,  at  least, 
were  authorized  to  organize  the  corporation 
and  elect  directors,  as  they  did,  and  the  di- 
rectors to  make  the  transfer  In  the  manner 
In  which  It  was  made.  If  there  was  an  Ir* 
regularity  In  oi^nlzing  the  corporation,  or 
In  making  the  transfer,  the  construction  of 
tbe  bridge  at  that  place,  not  being  prohibit- 
ed, but  authorized,  by  law,  the  only  parties 
who  conld  complain  of  the  action  of  tbe 
plaintiff  under  the  transfer  would  be  the 
state  and  the  taxpayers  of  the  plaintiff.  Tbe 
state,  by  Ita  engineer,  authorized  tbe  town 
to  contract  for  the  building  of  tbe  bridge, 
and  ccmtribnted  ^,000  towards  Its  con- 
struction. It  has  thereby  Indorsed,  and  did 
not  complain  of,  the  acts  of  tbe  plaintiff 
under  the  act  of  Incorporation.  The  tax- 
payers ot  the  plaintiff  have  also  Indorsed 
this  action,  by  knowingly  allowing  it  to  pro- 
ceed, and  by  allowing  tbe  town  to  Issue  Its 
bonds,  and  to  raise  money  to  carry  forward 
the  work.  When  the  act  Is  not  prohibited 
by  law,  tbe  taxpayers,  if  they  would  Inter- 
vene, must  do  BO  at  the  earliest  opportunity, 
and  before  tbe  rights  of  other  parties  have 
become  Involved.  Railroad  Oo.  v.  Proctor, 
29  Tt  OB;  Termont  &  Canada  B.  Co.  v.  Ter- 
mont  Central  R.  Co.,  34  Tt.  2.  Hence,  on 
any  view,  the  plaintiff  Is  entitled  to  enforce 
this  agreement  against  the  defendants. 

0.  The  vote  of  the  plaintiff  to  pay  the  bal* 
ance  due  cm  the  Judgment  against  tt  for 
building  the  bridge,  accompanied  by  tbe  vote 
to  enforce  this  agreement,  cannot  be  tortur- 
ed into  raising  money  by  the  tovm  to  take 
the  place  ot  tbe  money  agreed  to  be  paid  by 
the  defendants.  There  are  no  other  excep- 
tions urged  which  we  deem  materlaL  Judg- 
ment affirmed. 
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BTATB  T.  PAINO. 
(Court  of  Oyer  and  Tennioer  of  Delaware. 
Newcastle.  Sept  Term,  1894.) 

BOHIOIDI— DeORBES — MAITSLAbSHTBR  —  INTOXICA- 
TION—BtI  DSN  CE— REASONABLE  Doubt. 

1.  In  a  trial  for  murder,  od  an  issue  wbether 
defendant's  power  of  forming  a  design  was  de- 
stroyed b7  liquor,  it  was  proper  to  aak  a  non- 
expert witness  wheUter  be  had  observed  the  ef- 
fect of  intoxicants  on  defendant 

2.  In  a  trial  for  murder,  the  reputation  of 
deceased  t<a  peace  and  gooA  order  and  bis  gen- 
eral character  for  violence  are  not  admissible 
unless  the  plea  is  self-defense. 

3.  Where  accused  stabbed  deceased  with  the 
intent  to  kill,  in  parananee  of  a  deliberate  design 
to  take  his  life  or  do  him  great  bodily  injurr, 
although  not  formed  until  the  predse  time  of 
killiug,  he  was  galltjr  of  murder  in  the  first  de- 
gree. 

4.  Murder  in  the  second  degree  is  where  the 
killing  was  without  justification  or  provocation 
aufflcieut  to  reduce  it  to  manslaughter,  bat 
withont  a  deliberately  formed  design  to  take 
life. 

5.  Dmnkenneu  may  reduce  the  grade  of 
murder  from  the  first  to  the  second  degree, 
where  accused  was  so  drunk  as  to  be  entirely 
incapable  of  forming  a  tpedflc  intent  or  delib- 
erate design  to  kill. 

6.  Where  the  killing  was  In  a  sodden  brawl, 
under  provocation  or  in  the  heat  of  passion, 
without  time  for  reflection,  and  without  cooling 
time,  it  was  manslaughter. 

T.  Where  death  is  produced  by  a  deadly 
weapon,  no  mere  words,  however  insulting,  or 
defiant  gestures  or  weak  assault,  will  constitute 
proToontion  reducing  the  killing  to  manslaugh- 
ter, 

Michael  Falno  was  Indicted  for  the  crime  of 
murder  In  the  flxst  degree.  Verdict  of  guilty. 

The  evidence  adduced  on  the  part  of  the 
state  tended  to  show  the  following  facta: 
That  on  the  evening  of  the  20tb  of  April,  be- 
tween 8  and  9  o'clock,  the  prisoner  was  play- 
ing bagatelle  in  the  public  house  No.  106  Mar^ 
ket  street,  Wilmington,  with  four  comradefl 
of  tals  own  nationality,  one  of  whom,  Oarlo 
RuTo,  was  the  victim  of  the  murder;  that 
while  80  engaged  an  altercation  arose  be- 
tween the  prisoner  and  the  said  Ruto  as  to  a 
shot  which  Faino  had  made;  that  opprobrious 
c-plttaetB  were  used  by  both  men  towards  each 
other,  but  DO  blows  were  struck;  that  the 
game  between  the  Italians  was  then  Inter- 
rupted by  the  son-in-law  of  the  proprietor, 
and  the  quarrel  was  stopped  temporarily,  but 
wns  afterwards  renewed,  and  the  said  Ital- 
ians were  kept  from  a  combat  only  by  the 
proprietor  of  the  saloon  standing  between 
them;  that  the  prisoner  was  then  turned  to- 
wards the  doOT,  and  at' the  desire  of  tbe  pro- 
prietor walked  out  the  door  on  Market  street, 
gofDg  down  towards  Front  street;  that  Ruvo 
and  two  of  tbe  Italians  who  had  been  engag- 
ed in  the  game  of  bagatelle  remained  in  the 
saloon  after  the  departure  of  Faino  for  about 
10  mlnutcB;  that  they  then  went  across  Mar^ 
ket  street  to  No.  102,  where  one  of  their  com- 
ptmlons  had  gone  at  the  beginning  of  the 
trouble  between  Faino  and  Ruvo,  and  asked 
him  to  go  with  them  to  No.  101  Market  street 
for  the  purpose  of  playing  a  game  of  cards; 


that  the  four  Italians  went  to  No.  lot,  which 
was  a  »ndy,  fruit,  and  dgar  store  ke^t  by 
Urs.  Uary  Dezlmone;  that  th<^  obtained  ber 
consent  to  play  a  game  of  cards,  and  r^ired 
to  the  back  room,  which  was  separated  from 
the  front  or  store  room  a  partition  about 
six  feet  blgb,  which  had  a  small  window  cut 
through  it  near  the  center,  and  alao  a  door, 
which  was  oppotite  the  Show  window  In  the 
front  room;  that  they  seated  tbemaelves  at  a 
table  directly  opposite  said  door,  Ruvo  occD^y- 
Ing  the  seat  nearest  the  door  and  towards 
Market  street;  that  they  had  dealt  the  cards, 
and  had  made  one  play,  when  Faino  entered 
tbe  door  quietly,  came  towards  the  back  and 
right  side  of  Ruvo,  and  with  tbe  «qiression, 
"Are  you  going  to  stop  calling  me  bastardT* 
("cornuto"  In  the  Italian  language),  struck 
Ruvo  a  blow  in  tbe  neck  with  a  dagger,  the 
blade  of  which  was  about  five  or  six  Inches 
long;  that  Ravo  jumped  from  his  seat,  whirl- 
ed around,  threw  bis  hands  against  the  face 
of  Faino,  and  both  went  down  upon  the  flow, 
with  Ruvo  on  top,  falling  against  and  over- 
throwing a  taUe  In  the  descent;  that  Ruvo 
was  then  seen  bleeding,  and  was  approached 
by  one  of  his  companions,  and  asked  If  be  was 
hurt,  but  made  no  reply,  only  gaq;>ed,  and  died 
almost  instantly;  that  In  the  meantime  the 
prisoner  arose,  went  out  through  tbe  door  in- 
to tiie  storeroom,  mutterliv,  "There  la  some- 
thing wrong  In  here  to-nl^t,"  and  he  was 
then  seen  to  throw  the  bloody  knife  or  dagger 
under  tbe  projection  of  tbe  bulk  window  in 
the  frost  of  tbe  storeroom;  that  he  then  pro- 
ceeded down  Market  street,  across  Market 
Street  Bridge,  and  along  tbe  marehes  and 
fields  to  the  uncovered  bridge  of  tbe  Wilming- 
ton &  Northern  Railroad,  beyond  which  he 
was  soon  caught  by  a  police  officer,  and  found 
to  be  covered  with  blood.  Tbere  was  also  tes- 
timony tmdlng  to  show  that  about  tbe  time 
Faino  left  for  the  saloon  at  103  Market  street 
some  one  was  beard  to  enter  tbe  room  where 
Fahio  lived  at  Front  and  West  streets,  by  an 
inmate  of  the  house,  and  Faino  was  seen  a 
few  minutes  thereafter  by  the  same  witness 
and  another  crossing  West  street  going  down 
Front  towards  Maiket  The  witness  Mary 
Dezlmone  also  testified  that  when  Faino  ap- 
proached her  store  he  waa  coming  up  Market 
street  from  the  direction  of  Front  and  that  he 
looked  through  tbe  show  window  before  en- 
tering her  store,  and,  when  asked  by  her 
what  he  wanted,  made  no  reply,  but  went  In 
through  the  store  into  tbe  back  room,  where 
tbe  game  of  cards  was  being  played;  and  Im- 
medlatdy  tliereafter  she  heard  the  crash  of 
the  dishes,  and  rushed  into  the  room,  and 
found  the  men  upon  the  >  floor.  The  defense 
produced  testimony  showing  that  the  prisoner 
had  received  a  severe  wound  upon  the  top  of 
the  head  many  years  ago  in  Itely  by  falling 
from  the  top  of  a  stone  wall,  and  that  since 
that  time  a  small  quantity  (two  or  three 
glasses)  of  intoxicating  liquor,  such  as  beer, 
tended  to  inflame  his  passions,  and  affect  his 
temperament  materially;  that  on  tbe  night  in 
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(luestlon  he  had  drunk  a  unmber  of  glaases 
of  beer,  and  was  *'pretty  fulL"  It  was  con- 
lended  fot  the  defendant  that  from  the  proof 
tlie  death  stab  was  not  given  while  the  de- 
t-eased  was  ^ttlng  in  the  chair,  but  that  It 
wjts  given  during  the  struggle  which  followed; 
and  that,  therefore,  as  it  was  a  fight,  and  done 
in  the  heat  of  passion,  the  prisoner  could  only 
be  cooTicted  of  manslaughter,  or,  at  most,  of 
murder  in  the  second  degree.  It  was  also 
contended  that,  owing  to  the  Intoxicated  con- 
dition of  the  prisoner  on  the  night  of  the  al- 
leged aime,  and  the  peculiar  effect  which  In- 
toxicatlng  llQUors  bad  upon  his  temperament, 
he  was  rendered  incapable  of  mature  dellbera- 
tioQ  and  premeditation,  which  must  reduce 
ihc  crime  below  the  grade  of  mnrder  In  the 
first  d^ree. 

In  the  course  of  the  trial  the  following  ques- 
tions were  objected  to  and  ruled  upon: 

Salratori  Verrerblno,  being  produced  by  the 
defendant,  was  aaked  by  Bfr.  Byrne,  "Have 
yoD  ever,  at  any  time  obserred  the  effect  of 
intoxicating  Manors  upon  the  prisoner?"  Ob- 
jected to  by  the  attorney  general,  who  con- 
tended that  it  was  irrelevant,  against  all  the 
mles  of  evidence,  and  misleading  to  the  jury. 

GULI^N,  J.  The  question  the  jury  are  to 
decide  Is  whether  be  could  form,  under  those 
clrcomBtances,  a  design  to  kill.  It  Is  a  mere 
matter  of  testimony.  He  has  asked  the  wit- 
ness, not  as  an  expert,  but  as  to  a  fact,  or 
vhat  he  knows.  He  Is  Inquiring,  when  he 
took  a  drink  of  liQuor,  what  waa  the  effect  up- 
on blm?  Soxne  men  may  take  a  drink  of  liq- 
uor, and  not  be  affected,  and  others  cannot 
taiie  It  without  they  are  affected.  That  has 
10  be  followed  up  by  ahowing  what  the  con- 
dition of  tills  man  was  at  the  time  this  of- 
fense was  committed.  The  mere  fact  of 
drunkenness,  of  course,  has  nothing  to  do 
with  It,  bnt  this  matter  of  destroying  the 
man's  power  of  forming  a  dei^  is  something 
elsfc 

Tbe  objection  was  overruled,  and  the  quea- 
tlon  allowed. 

"Q.  Do  yoa  know  tbe  reputation  for  peace 
and  good  otdet  of  Carlo  Bnvo,  sometimes  call- 
ed Cbaxley  Wblte,  In  tbe  community  wherein 
he  Uved,  at,  and  prtor  to  the  time  of  tbe  al- 
loged  act,  and  what  do  yon  know  of  tbe  habits 
^  Charley  White,  or  Carlo  Bnvo.  In  relation 
to  Ills  general  character  for  violence?" 

Both  of  tbe  above  questions  were  objected  to 
on  the  ground  of  irrelevancy.  Mr.  Hllles  atat* 
ed  that  he  woidd  follow  those  questions  up 
proof  that  the  defendant  knew  of  tbe  char- 
acter of  tiie  deceased. 

LORE,  O.  J.  Do  you  contend  that  the  stab 
vas  ^ven  by  the  prisoner  In  self-defense? 

Ur.  HUles:  I  am  not  contending  that  It 
was  a  case  of  seU-dtf  ense,  but  my  purpose  Is 
10  sliow  that  the  blow  which  resulted  In  the 
<leBth  of  Carlo  Bnro  was  not  dealt  with  that 
degree  of  maUce  which  makes  It  murder  in 
tlie  first  decree. 

LORE,  O.  J.  We  do  not  think  Jt  admissible. 
oale«  your  plea  Is  one  of  self-defense. 


Paulhio  Fabto  was  produced  by  the  defend- 
ant, and  asked  by  Mr.  Hllles,  "Did  any  acci- 
dent ever  happen  to  your  brother  [the  pris- 
oner] In  the  old  country?  If  so,  what  la  It?" 
Objected  to,  unless  the  plea  of  Insanity  la  set 
up. 

Mr.  Hllles:  I  don't  know  that  we  need  to 
Inform  tbe  state  Just  exactly  what  the  testi- 
mony Is  going  to  be.  Certainty,  if  there  was 
any  effect  upon  this  man's  onlnd  by  reason  of 
the  accident  which  occurred  to  blm,  even  If  It 
did  not  amount  to  Insanity,  I  take  It  the  Jury 
are  entitled  to  know  It 

LORK,  C.  J.  We  will  admit  tbe  testimony 
subject  to  the  charge  of  the  court 

Atty.  Gen.  Nicholson  and  Dep.  Atty.  Gen. 
Giles,  for  tbe  State.  WlUiam  S.  Hllles  and 
William  Michael  Byrne,  for  defendant 

LOBE^  0.  J.  (charging  the  Jury).  On  tbe 
20th  day  of  AprU,  1891,  at  No.  101  Market 
street.  In  this  city,  Carlo  Ruvo  was  killed. 
He  was  stabbed  or  cut  In  the  neck  by  MIcbael 
Falno,  the  prisoner,  with  a  long,  sharp-point- 
ed knife,  which  has  been  shown  to  yon.  The 
carotid  arteiT  was  severed,  and  death  eisued 
almost  bistantly.  For  this  homicide  the  pris- 
oner Is  Indicted  for  tbe  crime  of  murder  in 
tbe  first  degree.  Under  this  indictment.  If 
warranted  by  the  proof,  yon  may  find  the 
prisoner  guilty  of  murder  In  the  first  degree, 
or  of  murder  of  the  second  degree,  or  of  man- 
slaughter. It  Is  therefore  necessary  that  you 
should  be  Instructed  by  the  court  as  to  what 
constitutes  these  three  grades  of  homicide. 

1.  Murder  of  the  first  degree  consists  In  kill- 
ing a  human  behig  with  express  malice  afore- 
thought, or  In  perpetrating,  or  attempting  to 
perpetrate,  any  crime  punishable  with  death; 
that  Is  to  say,  In  general,  when  it  is  commit- 
ted with  a  sedate,  deliberate  mind  and  form- 
ed design  to  take  tbe  life  of,  or  to  do  some 
great  or  serious  bodily  injury  to,  tbe  person 
killed.  Such  design  may  be  shown  from  the 
drcumstancea  attending  the  act,  sucb  as  tiie 
deliberate  selection  and  use  of  a  deadly  weap- 
on, a  preconcerted  hostile  meeting,  privily 
lying  in  wait,  a  previous  quarrel  or  grudge, 
antecedent  menaces  or  threats,  or  in  prepara- 
tion of  means  to  effect  such  design  or  Intent 

2.  Murder  of  the  second  degree  Is  where 
there  was  no  such  deliberately  formed  de- 
sign to  take  life  -or  to  perpetrate  or  attempt 
to  perpetrate  a  crime  punishable  vrith  death, 
but  where,  nevertheless,  the  killing  was  with- 
out Justification  or  excuse,  without  any  provo- 
cation, or  without  sufficient  provocation  to 
reduce  Hie  homldde  to  tbe  grade  of  man- 
slaughter. 

3.  Manslaughter  is  the  unlawful  killing  of 
a  human  being  without  malice  express  or  im- 
plied. Malice  aforethought  Is  the  essence  of 
murder.   In  manslaughter  there  Is  no  malice. 

Under  tbe  law  and  evidence  in  this  case  It 
is  now  your  duty  to  find  by  your  vodlct  of 
which  of  these  grades  of  homldde  the  prison- 
er Is  guilty.   Whenever  one  person  Is  killed 
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by  another,  uoless  It  be  uiuler  the  aenteiice  of 
the  law.  It  Is  presumed  In  law  to  be  unlawful, 
and  to  have  been  done  with  malice  afore- 
thought,  until  the  contrary  appears.  If  the 
Jury  are  satisfied  from  the  proof  that  the 
prisoner  at  the  time  of  the  homicide  stabbed 
or  cut  the  deceased  with  a  knife,  produced  in 
this  cause,  which  is  a  deadly  weapon,  with 
the  intent  to  bill  him,  In  pureuance  of  a  se- 
date and  deliberate  mind  and  formed  design 
to  take  his  life  or  to  do  htm  some  great  or 
severe  bodily  injury,  although  such  design 
may  not  have  t>een  formed  until  the  precise 
time  of  killing,  he  would  be  guilty  of  murder 
with  express  malice  aforethought,  and  of  the 
first  degree,  under  our  statute,  and  your  ver- 
dict should  be,  "Guilty  In  manner  and  form 
as  he  stands  iudlcted." 

It  Is  claimed  by  the  defendant  that  by  rea- 
Bon  of  Intoxication  the  condition  of  the  prto- 
oner's  mind  and  bis  mental  capacity  were 
such  that  be  was  unable  to  form  a  specific 
intent  or  deliberate  design  to  kill  the  de- 
ceased, and  that,  therefore,  he  is  not  guilty 
of  murder  In  the  first  degree.  Such  a  de- 
fense, wheo  set  up,  must  be  proved  to  your 
satisfaction.  As  a  general  rule,  drunkenness 
is  no  excuse  for  murder,  or  any  other  crime 
whatever.  This  rule  has  been  relaxed  under 
the  rulings  in  this  state  to  the  extent  that 
drunkenness  may  reduce  the  grade  of  murder 
from  the  flrst  to  the  second  degree.  In  order 
lo  so  reduce  the  grade  of  the  crime,  you  must 
bo  satisfied  that  tlie  prisoner  was  so  drunk  as 
to  be  utterly  Incapable  of  forming  a  specific 
luteut  or  deliberate  design  to  kUL  If  you  are 
so  satisfied  from  the  proof,  your  verdict 
sliould  be,  "Not  guilty  in  manner  and  form 
as  he  stands  Indicted,  but  guilty  of  murder  of 
the  second  degree." 

It  is  further  urged  in  behalf  of  the  prisoner 
that  his  crime  Is  only  manslaughter,  for  the 
reason  that  the  deceased  had,  previous  to  the 
killing,  made  an  assault  upon  the  prisoner 
lu  an  altercation  between  them  In  another 
house,  aud  that  the  prisoner,  while  in  the 
heat  of  passion  occasioned  thereby,  killed  the 
deceased  before  bis  passion  had  time  to  sul>- 
side,  aud  reason  to  Interpose.  If  you  are  sat- 
isfied that  the  prisoner  killed  the  deceased  in 
a  sudden  brawl  or  quarrel,  under  provocation. 
In  the  beat  of  passion,  without  time  for  re- 
flection or  deliberation,  and  without  cooling 
time,  then  your  verdict  should  be,  "Not  guilty 
In  manner  aud  form  as  he  stands  Indicted, 
but  guilty  of  manslaughter." 

In  order  to  reduce  the  offense  to  manslaugta- 
ter,  however,  you  must  be  satisfied  that  the 
death  wound  was  given  upon  provocation  In 
a  sudden  brawl  or  altercation  between  the 
prisoner  aud  the  deceased,  and  In  the  heat  of 
passion,  without  time  for  reflection  and  delib- 
eration, and  without  cooling  time.  Where 
death  Is  produced  by  a  deadly  weapon,  as  In 
tbis  case,  the  provocation  must  be  very  great 
to  reduce  the  crime  to  manslaughter.  No 
mere  words,  however  Insulting,  no  defying 
gestures  or  weak  assault*  will  constitute  such 


a  provocation.  It  Is  tbe  duty  of  the  state 
to  prove  to  your  satisfaction  all  the  material 
elements  of  the  crime  charged.  When 
proved,  however,  on  the  part  of  the  state,  and 
a  defense  Is  set  op,  it  Is  the  duty  of  the  pris- 
oner to  prove  such  defense  to  your  satisfac- 
tion. If  you  have  any  reasonable  doubt  upon 
the  proof  as  to  the  guilt  of  the  prisoner,— 
such  a  reasonable  doubt  as  your  conscience 
compels  you  to  entertain,— yon  should  give 
tbe  prlBoner  the  benefit  of  that  doubt.  Now. 
gentlemen,  It  Is  your  grave  and  Important 
duty  to  determine  the  question  of  the  prison- 
er's goflt  upon  the  proof  In  this  case.  You 
are  the  sole  judges  under  the  law  of  tbe  proof. 
It  is  yours  to  determine  the  grade  of  the  of- 
fense. With  the  consequences  of  yonr  ver- 
dict you  have  nothing  whatever  to  do.  Tbe 
single  qaestloa  tor  yon  to  determine  te,  Is  the 
prisoner  gnllty  or  tamocent? 

Verdict:  'Xiullty." 


STATE  V.  EVANR 
(Court  of  Oyer  and  Termioer  of  Delaware. 
Sussex.    AprU  Term.  1893.) 
CxiHiXAL  Law— WiTHsss  FsBs—MuRDra  BT  Poiso:r 

— UalICB— CiRCDKSTASTIAL  BviDENCB 

— Rbasoxablb  Docbt. 

1.  The  affidavit  on  which  is  based  a  petition 
that  die  state  pay  the  fees  of  certain  witness- 
es for  the  defense  in  a  criminal  caoe.  as  pro- 
vided in  Act  April,  1881.  must  be  read  in  open 
conrt;  it  need  not  Bet  out  the  evidence  in  detail, 
but  simply  the  nature  of  it. 

2.  The  willful  vreparatton  and  giving  of  poi- 
son to  a  human  Deing  constitutes  ^i>res8  mal- 
ice aforethought. 

3.  One  puttmg  poison  In  a  well,  with  intent 
to  kill,  whereby  tne  death  of  another  drinkinR 
the  water  is  caused,  is  guilty  of  murder  in  tbe 
first  degree,  and  tliis  though  the  intent  was  to 
l>oiaon  some  one  else, 

4.  Because  evidence  of  a  homicide  is  circum- 
stantial, it  is  noae  the  less  effectivCi  if  con- 
sistent, connected,  and  unbroken  in  material 
points. 

6.  Circumstantial  evidence  Is  the  inference  of 
a  fact  from  other  facts  proved,  and  the  tmcts 
thus  inferred  and  assented  to  by  the  mind  ar«> 
said  to  be  presumed,  or  taken  for  granted,  until 
the  contrary  is  shown,  and,  to  warrant  a  con- 
viction, must  be  entirely  satisfactory,  and  of 
such  significance,  consistency',  and  force  as  to 
produce  couvictiou  In  tbe  mmd  of  the  jury  of 
the  guilt  of  accused  beyond  a  reasonable  doubt. 

6.  Proof  beyond  reasonable  doubt  is  such  evi- 
dence as  estaUishes  the  truth  of  the  facts  to  a 
reasonable  and  moml  certainty,  which  con> 
viuces  and  directs  tbe  understanding,  and  satis- 
fies the  reason  and  judgment  of  those  who  are 
bound  to  act  conscientiously  on  tt 

William  B.  Evans  was  Indicted  for  mur- 
der. Verdict  of  not  guilty. 

Atty.  Qen.  Nicholson  and  Dep.  Atty.  Gen. 
Giles,  for  the  State.  Mr.  Richards,  for  de- 
fendant. 

This  was  an  indictment  for  murder  by 
putting  poison  Into  a  well.  At  tbe  April 
term,  1893,  after  'the  Indictment  was  toond 
and  returned,  the  defendant  asked  the  court 
whether  or  not  It  was  necessary.  In  making 
sfBdavit  to  certain  facta  uffon  which  to  base 
a  petition  for  the  state  to  psy  tiie  foes  of 
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certain  vltiWBaea  for  Uie  defense  In  a  case, 
that  the  petition  ebould  be  read  in  opoi 
court  or  sfiould  It  m»el7  be  Iffought  to  the 
knowledge  of  tbe  Judses,  as  Is  ttie  case  when 
a  ebnllar  petition  Is  presented  to  a  Judge  In 
Tacatlon. 

LORB,  G.  anaonnced  tbe  decision  as 
followB:  Tbe  court  have  considered  the  sag* 
gestlon  at  connsid  and  the  constmctlon  of 
tbe  act  of  April,  1881,  which  proTldes  that 
tbe  state*  in  certeln  eases,  may  pay  the  «z- 
pense  of  witnesses  for  tlie  defoise.  and 
while  tt  doee  not  come  befove  us  formally, 
and  we  do  not  desire  that  tlds  may  estaUlBh 
a  precedent*  yet  we  are  willing  to  express 
our  judgment  of  tbe  effect  of  that  statota. 
We  think  the  snggestkm  made  tiiat  the  pe- 
tition may  be  presented  to  a  Judge  In  -ncBr 
tlon,  u  well  as  In  court,  does  not  change 
tbe  character  of  the  petition  at  all,  but  tbe 
former  method  Is  porsued  for  the  purpose 
of  fndUtating  business;  but  the  paper  itself 
Is  a  part  of  the  record  and  a  public  docu- 
ment. I  remember  Tery  well  In  Newcastle 
county  that  In  erery  cass^  I  think,  tbe  pe- 
tition has  been  read  In  open  court,  and  the 
state,  rfpreeented  by  tbe  attorney  general, 
bad  tbn  <^iportunlty  to  observe,  for  Instance, 
that  the  erldence  was  not  material,  or  that 
tbe  affidavit  waa  not  In  proper  form,  etc. 
Ton  are  not  bound  to  set  forth  In  detail  your 
eTldenee,  but  slnvly  the  nature  of  it,  broad- 
ly and  fully  enough  In  It,  howerer,  to  Inform 
th»  court  and  tbe  attorney  general  what  you 
propose  to  prOT^  but  not  your  matter  Of 
proof.  We  think,  tbnefore,  tiiat  It  must  be 
subject  to  the  inq>ectlon  ot  tbe  attorney  gen- 
eral and  read  In  open  court.  There  Is  but 
one  class  of  affldarits  that  are  not  public; 
that  la,  such  as  affldavlts  of  demand.  Wllh 
that  exception  I  know  of  no  affidaTlt  which 
can  be  made  that  Is  not  a  part  of  the  record 
and  must  be  read  in  oipea  court 

The  case  came  on  to  be  tried  at  the  same 
term.  The  erldence,  which  was  circumstan- 
tial, consisted  mainly,  on  the  part  of  the 
states  of  proof  tending  to  show  that  tbe  de- 
fendant who  then  teslded  at  Tacony,  In  the 
state  of  PennsylTanla.  bad  been  on  tbe  4tti 
of  August  1802,  In  and  about  the  neighbor- 
hood of  the  Uaaa  of  bis  I»otber-ln-law,  John 
Roeaer,  near  Oak  Orova,  In  Seaf ord  hundred, 
Sussex  county.  Rosser  and  bis  wife  were  on 
that  day  abamt  attending  campmeeting,  and 
on  their  return,  at  midnight  there  wei»  in- 
dications fbat  something  was  wrong  about 
tbe  water  of  tbe  well  which  attracted  atten- 
tion, but  on  the  following  morning  tbe  pe- 
culiar appearance  of  tbe  watn:  had  disap- 
peared, and  it  waa  clear.  Subsequently,  the 
water  being  used  fredy,  all  the  persons  re- 
siding In  the  house  became  111,  the  symp- 
toms being  such  as  would  natunlly  Indicate 
tbst  they  had  taken  Into  the  stomach  some 
corroalTe  poison,  and  an  Infant  child,  Bay^ 
mond  Boaser,  after  being  lU  fcom  Friday,  An- 


giut  0th,  died  at  midnight  of  the  foDowing 
Tuesday.  All  the  animals  on  and  about  the 
place  which  drank  the  same  water  were 
similarly  affected.  Tbe  case  of  the  state  was 
that  the  poison  was  Ihe  result  of  putting  In- 
to the  well  arsenle,  m  some  preparation 
thereof,  while  the  theory  of  the  defense  was 
that  the  poison,  If  any,  waa  occasioned  by 
Paris  green,  which  had  been  about  the  bouse. 
There  was  medical  testimony  to  tbe  effect 
that  the  child  died  from  araenical  poisoning, 
and  experts  were  examined  to  show  what 
would  have  been  the  effect  <^  putting  Into 
the  well  both  arsenic  and  Paris  green.  The 
testimony  of  Dr.  Harlan  Wallace  and  Dr. 
Theodore  B,  Wolf,  who  were  examined  as 
experts,  was  to  the  effect  that  upon  analysis 
the  wAter  gave  Indications  of  the  presmce 
of  arsenic. 

The  prisoner's  wife  was  the  sister  of  John 
Soaaex,  whose  well  was  jwlsoned.  They  bad 
llTed  together  in  Maryland  several  years, 
and  he  had  left  her  twice  to  look  for  work, 
and  Anally  had  left  her  not  to  return.  Thore 
was  testimony  to  the  effect  that  he  had  com- 
municated with  her  through  the  mall,  asking 
her  to  return  and  Ure  with  him;  and  tbe 
theory  of  the  state  was  based  upon  the  Idea 
that  his  attempte  against  the  life  of  Mr.  and 
Mrs.  Rosser  were  prompted  by  the  prison- 
er's  feelings  towards  them  in  consequ«ice 
ot  their  attitude  with  respect  to  tbe  differ- 
ences between  himself  and  bis  wife.  There 
was  also  evidence  that  when  the  prisoner's 
name  was  connected  by  rumor  with  the  poi- 
soning, he  had  sought  to  induce  the  people 
with  whom  he  was  living  to  make  false 
statements  respecting  hto  whereabouts  on 
the  day  In  guesUon.  The  defense  introdu- 
ced evidence  to  prove  an  allbL 

LORE,  G.  J.  (charging  tbe  Jury).  On  the 
night  of  Thursday,  Augmt  4,  1802,  John 
Bosser  and  Bimma  Boeser,  his  wife,  return- 
ing from  campmeeting  at  midnight  to  their 
home  near  Oak  Grove,  In  Seaford  hundred, 
in  this  county,  found  the  surface  of  the  wa- 
ter in  the  well,  which  water  was  used  for 
tbe  family  to  drink,  for  culinary  purposes, 
and  for  watering  the  stock,  covered  with  a 
white  substance  which  aroused  their  sus- 
pldon.  Next  morning  this  liad  dlsa^eared, 
and  the  water  seemed  clear  as  usual.  Sus- 
picion was  then  allayed,  and  the  water  used 
freely  by  John  Rosser,  his  wife,  Emma,  tbeir 
Infant  son,  Raymond  Bosser,  and  Nellie 
Rosser,  wlio  was  visiting  there,  Tbe  water 
was  also  used  for  the  horse,  tbe  cows,  and 
the  pigs.  From  the  use  of  the  water  the 
horse  was  disabled,  two  cows  died,  the  pigs 
refused  to  eat  Nellie  Rosser,  John  Bosser, 
and  bis  wife  Emma  became  sick  with  vio- 
lent pains,  cramps,  vomiting,  and  burning 
tblrat  and  some  of  them  were  In  bed  for 
from  two  to  three  weeks.  Raymond  Bosser, 
tbe  18  months'  old  Infant,  was  sick  In  like 
manner  from  Friday  until  midnight  of  the 
following  Tuesday,  when  be  died.    It  is 
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claimed  od  the  part  of  the  state  tbat  tbia 
well  of  water  was  poisoned,  and  that  Wil- 
liam E.  Evans,  the  prisoner  at  the  bar.  pot 
such  quantities  of  arsenic  In  the  well  on  the 
night  of  August  4th  as  to  cause  the  results 
■above  described.  He  is  therefore  Indicted 
for  the  crime  of  murder  of  the  first  degree, 
being  the  highest  grade  of  homicide. 

The  indictment  contains  three  counts.  The 
first  count  charges  the  intent  to  kill  John  Bos- 
ser;  the  second,  the  Intent  to  kill  John  Bosser 
and  the  actual  killing  of  Raymond  Bosser;  the 
third  count  charges  the  Intent  to  murder  gen- 
erally. 

In  considering  this  matter,  the  court  Is  re- 
lieved from  any  necessity  of  explaining  to 
you  the  different  grades  and  degrees  of  homi- 
cide. The  willful  preparation  and  ^vlng  of 
poison  to  a  human  being  constitutes  express 
malice  aforethoufbt  of  the  clearest  character. 
It  is  one  of  the  commonest  examples  used  In 
the  text-books.  We  therefore  say  to  you  that 
William  E.  Evans,  the  prisoner,  is  guilty  of 
murder  of  the  first  degree  or  be  must  be  ac- 
quitted. There  Is  no  Intermediate  ground. 
Therefore,  if  you  believe  that  William  E.  Ev- 
ans put  the  poison  in  the  irell,  from  drinking 
the  water  of  which  Raymond  Rosser  died,  be 
is  guilty  of  murder  of  the  first  d^ree,  in  man- 
ner and  form  as  he  stands  indicted.  This  is 
equally  true  if  he  put  the  poison  In  the  well 
to  poison  John  Rosser,  although  John  Bosser 
was  not  killed,  and  his  son  Raymond  Rosser 
was  killed.  Tbe  crime  Is  measured  by  what 
be  intended  as  against  John  Rosser,  and  as  If 
he  had  accomplished  that  Intention.  It  Is  In- 
cumbent upon  the  state  In  this  case  to  prove 
<1>  tbat  the  water  in  tbe  well  was  poisoned; 
<2j  that  Raymond  Bosser  died  from  drinking 
that  poisoned  water;  (3)  that  William  B.  Ev- 
ans put  that  poison  in  the  well. 

In  determining  this  question,  gentlemen, 
you  arc  the  sole  judges  of  the  facts.  With 
these  facts  the  court  has  nothing  to  do.  Our 
only  duty  is  to  state  the  principles  of  law  gov- 
erning the  case  to  aid  you  in  the  Intelligent 
use  of  the  evidence,  and  to  enable  you  to  ar- 
rive at  a  right  verdict  This  is  a  case  of  pure- 
ly circumstantial  evidence.  No  witness  tias 
been  produced  who  saw  the  poison  put  Into 
the  well,  but  a  number  of  circumstances  have 
been  shown  which  together,  it  is  claimed,  fix 
the  guilt  upon  the  prisoner.  Because  the  evi- 
dence 1b  circumstantial  it  Is  none  the  less  ef- 
fective if  consistent,  connected,  and  unbroken 
In  material  points.  Indeed,  vice  and  crime 
hide  themselves  in  darkness,  and  subtly  cover 
their  tracks  by  every  human  cunning  and  de- 
vice. Often,  therefore,  you  must  trace  It  step 
by  step,  and  by  cumulative  circumstances  un- 
cover Its  dark  ways. 

In  terse  language,  the  late  Chief  Justice  Gil- 
pin, in  State  v.  Goldsborougb,  Houst.  Cr.  Gas. 
814r-316,  thus  gives  the  necessity  and  scope  of 
circumstantial  evidence:  "But  circumstantial 
or  presumptive  evidence  Is  receivable  in  both 
civil  and  criminal  cases.  The  affairs  and 
business  of  the  world  could  not  well  be  carried 


on  without  recognizing  the  admissibility  of 
this  description  of  evidence.  In  criminal  mat- 
ters the  necessity  of  admlttlnc  it  la,  indeed, 
much  more  nuuUfeat  than  In  drll  matters. 
Crime  usually  seeks  secrecy,  and  the  poasl- 
blUty  of  proving  tbe  offense  chained  by  direct 
or  positive  evidence  la  mncb  more  rare  and 
difficult  in  criminal  cases  than  In  civil  cases. 
Circumstantial  or  presumptive  evidence  Is 
where,  some  facta  being  proved,  another  fact 
follows  as  a  natural  or  very  probable  conclu- 
sion from  the  facts  actually  proved,  so  as 
readily  to  gain  the  assent  of  the  mind  from 
the  mere  probability  of  Its  having  actually  oc- 
curred. It  is  the  Inference  of  a  fact  from 
other  facts  proved,  and  the  fact  thus  Inferred 
and  assented  to  by  the  mind  is  said  to  be 
presumed;  that  Is  to  say,  it  Is  taken  for  grant- 
ed until  the  contrary  Is  proved.  And  this  is 
what  is  called  'drcomstantial*  or  'presump- 
tive* evidence,  and  It  is  adopted  the  more  read- 
ily in  proportion  to  the  difficulty  of  proving 
the  fact  by  direct  evidence,  and  the  obvious 
ease  with  which  it  can  be  disproved,  or  with 
which  other  facts  can  be  proved  which  are 
Inconsistent  with  It,  If  It  never  really  occurred. 
In  capital  felonies,  such  as  murder,  where  tbe 
proof  is  of  a  circumstantial  character.  It  la 
quite  usual  to  declaim  against  drcnmstantlal 
evidence,  and  to  denounce  and  reprobate  con- 
viction founded  upon  such  evidence;  and  yet 
the  universal  experience  of  those  engaged  In 
the  administration  of  Justice  shows  tbe  abso- 
lute necessity  of  admitting  it  and  relying  on  it, 
in  forming  our  conclusions  in  regard  to  the 
guilt  or  Innocence  of  the  accused  persons.  In- 
deed, If  courts  of  Justice  were  to  exclude  cir- 
cumstantial evidence,  the  great  majority  of 
criminals  would  escape  the  Just  penalty  of 
their  crimes.  They  would  go  nnwhlpped  of 
Justice,  and  be  turned  loose  upon  tbe  com- 
munity to  commit  other  crimes.  But  while  I 
say  this  I  also  say  to  you  most  emphatically 
that  circumstantial  evidence,  to  warrant  a 
conviction,  must  be  entlr^  satisfactory,  and 
of  such  significance,  consistency,  and  force  as 
to  produce  conviction  In  the  minds  of  the  Jury 
of  the  guUt  of  the  accused  beyond  a  reasona- 
ble doubt  The  great  rule  on  this  subject  is 
this:  That  where  the  evidence  is  circum- 
stantial, the  Jury  must  be  fully  satisfied,  not 
only  that  those  clrcnmstaDces  are  consistent 
with  the  prisoner's  having  committed  the  act 
charged  as  constituting  the  crime,  but  they 
must  also  be  satisfied  that  the  facts  are  such 
as  to  be  inconsistent  with  any  other  rational 
conclusion  than  that  the  prisoner  was  the 
party.  They  must  be  such  as  to  exdnde  any 
other  hypothesis  or  conclusion." 

Of  the  circumstances  and  facts  proved  by 
tbe  witnesses  In  this  case,  as  well  as  the  credit 
to  be  given  to  each  witness,  you  are  the  sole 
Judges.  Vou  saw  tbe  witnesses,  heard  their  tes- 
timony, saw  their  demeanor  on  the  stand,  and, 
bearing  all  these  in  memory,  must  give  to  all 
Just  such  weight  as  In  your  intelligent  consid- 
eration they  should  have.  You  should  be  gov- 
erned ezelusivelr  by  the  evidence  In  Uub  case. 
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and  only  by  what  you  hare  heard  and  seen  In 
this  trial.  In  this  court  room,  and  from  no 
other  sources  whatever. 

The  degree  or  quantity  of  evidence  neces- 
sary to  Justify  a  verdict  In  crliplnal  cases  dif- 
fers from  that  In  clvU  cases.  The  distinc- 
tion Is  clearly  defined  In  the  Goldsborough 
Case  just  cited  (pages  316,  317,  Houst.  Cr. 
Cas.}:  "In  civil  cases  It  is  the  duty  of  the  jury 
to  weigh  the  evidence  carefully,  and  to  find 
for  the  party  in  whose  favor  It  preponderate, 
although  It  may  not  be  free  from  reasonable 
doubt.  But  in  criminal  trials  the  party  ac- 
cused is  entitled  to  the  benefit  of  the  legal  pre- 
somption  In  favor  of  Innocence,  which  In 
doubtful  cases  is  always  sufficient  to  turn  the 
scale  In  bis  favor.  It  is,  therefore,  a  rule  of 
criminal  law  that  the  guilt  of  the  accused 
must  be  fully  proved,  and  neither  a  preponder- 
ance of  evidence  nor  any  weight  of  prepon- 
derating evidence  Is  sufficient,  unless  It  pro- 
dnces  full  belief  of  the  fact  to  the  exclusion 
of  all  reasonable  doobt  In  the  mind  of  the 
Jniy.  But  that  does  not  import,  In  contem- 
plation of  law,  a  mere  possible  doubt,  because 
everytblng  relating  to  human  affairs,  and  de- 
pending on  moral  evidence,  Is  open  to  some 
possible  or  Imaginary  doubt.  It  Is  that  state 
of  the  case  which,  after  entire  comparison 
and  consideration  of  an  the  evidence,  leaves 
the  mind  of  the  jurors  in  that  condition  that 
they  cannot  feel  any  abiding  conviction  to  a 
moral  certainty  of  the  truth  of  the  charge. 
The  burden  of  proof  is  on  the  prosecutor.  All 
the  presnmptions  of  law,  independent  of  evi- 
dence, are  In  favor  of  Innocence,  and  every 
person  is  presumed  to  be  innocent  of  the  of- 
fense charged  until  be  is  proved  to  be  gultty. 
If,  upon  sach  proof,  there  Is  reasonable  doubt 
remaining,  the  accused  Is  entitled  to  the  benefit 
of  it  by  acquittal,  for  it  Is  not  sufficient  to  es- 
taUisb  a  probability,  though  a  strong  one,  aris- 
ing from  the  doctrine  of  chances,  that  the  fact 
charged  Is  more  likely  to  be  true  than  the  con- 
trary, bnt  the  evidence  must  establish  the 
truth  of  the  facts  to  a  reasonable  and  moral 
certainty,— «  certainty  that  convinces  and  di- 
rects the  imderstandlng,  and  satisfies  the  rea- 
son and  judgment,  of  those  who  are  Imund  to 
act  conscientiously  upon  It  This  we  take  to 
be  proof  beyond  reasonable  doubt"  If,  there- 
fore, gentlemen  of  the  Jury,  from  the  evidence 
Id  this  cause,  you  entertain  such  a  reasonable 
doubt  of  the  guilt  of  William  E.  Bvans,  your 
verdict  should  be  not  guilty;  otherwise  yonr 
verdict  should  be  guilty  In  manner  and  form 
as  he  stands  Indicted. 

Verdict:  ^Tfot  gnflty.'* 


STATE  v.  nOIlNKR  et  al. 

'(.'(■art  of  General  SesaiooB  of  tlie  Peace  and  Jail 
DeUveiy  of  Delaware.  Newcastie. 
Veb.  Term.  1883.) 

Criminal  Law— OBsmDonxa  JvsncB-TsiTiicoiTT 

or  AOCOMPLICS-'COKROBOEATIIIQ  EvrDISOB. 

1.  Testimony  of  an  accomplice  should  be  re- 
ceived with  great  caution,  and,  unless  corrob- 


orated in  some  material  point  the  Jury  should 
not  convict  thereon. 

2.  Wliere,  on  a  trial  for  obstructing  justice, 
an  accomplice  testified  that  he  was  bribed  to 
leave  the  jurisdiction,  so  as  not  to  be  present 
at  the  trial  of  a  cause  in  which  he  was  a  wit- 
ness, ttie  jury  may  consider  the  fact  that  he 
was  away  during  said  time,  as  a  corroboration 
of  his  testimony. 

John  J.  Homer  and  another  were  Indicted 
for  obstructing  public  justice.  Acquitted. 

For  former  opinion  in  the  case,  see  26  AtL 
73. 

Jobn  R.  Nicholson,  Atty.  Gen.,  for  the  State. 
H.  H.  Ward,  for  defendants. 


ROBINSON,  C.  J.  (charging  jury).  The  case 
you  are  Impaneled'  to  try  is  that  of  an  In- 
dictment against  John  J.  Horner  and  John 
T.  Spring  for  obstructing  Justice  by  persuad- 
ing one  Jerry  Sullivan  to  depart  from  tbe  Ju- 
risdiction of  this  court,  he,  the  said  Jerry 
Sullivan,  being  at  the  time  a  proposed  wit- 
ness In  the  case  of  the  state  against  James 
W.  Homer,  the  brother  of  John  J.  Horner, 
one  of  these  defendants.  In  every  case  there 
are  some  undisputed  facts  tliat  must  be 
taken  as  proved.  In  the  present  case  It  Is 
not  denied— Indeed,  It  la  shown  by  the  rec- 
ord produced— that,  on  the  29tb  of  last  June, 
James  W.  Horner  was  charged  In  the  mu- 
nicipal court  of  this  city  with  selling  Intox- 
icating liquor  to  Jerry  Sullivan,  a  minor; 
that  he  was  then  held  In  recognizance  to 
answer  the  charge  at  the  September  term  of 
this  court,— that  Is,  of  the  court  of  general 
sessions  for  this  county;  that  Jerry  Sullivan 
was  also  then  held  as  a  witness  to  appear 
against  him;  that  Jerry  Sullivan  did  appear 
against  him  at  the  September  term,  and  that 
an  Indictment  was  then  found  against  James 
W.  HMner,  upon  the  testimony  of  Jerry  Sul- 
livan and  others,  which  indictment  was  not 
then  tried,  but  was  continued  until  the  No- 
vember term;  that  the  November  term  be- 
gan on  tbe  2l8t  of  that  month,  and  that  on 
the  ISth  a  8Ub[K£nB  was  issued  for  Jerry  Sul- 
livan and  other  witnesses  In  the  case  against 
James  W.  Homer,  and  placed  In  the  hands 
of  William  T.  Hamilton,  who  says  he  was 
working  for  the  sherlft;  tbat  this  subpoena 
was  returned  "Served"  as  to  the  other  wit- 
nesses, but  "Non  est"  as  to  Jerry  SulUvan, 
Mr.  Hamilton  saying  that  he  was  unable  to 
find  him  in  Noveml)er,  although  he  bad  serv- 
ed a  previous  summons  upon  him  In  Septem- 
ber; and  that  Jerry  Sullivan  appeared  In  tbe 
court  of  general  sessions  on  Tuesday,  the  22d 
of  November;  and  that  some  time  during  the 
term  James  W.  Homer  pleaded  guilty  to  the 
Indictment  These  are  some  of  the  facts  of 
the  case  which  are  undisputed. 

You  have  heard  the  testimony  of  Jerry  Sul- 
livan as  to  the  reason  why  he  could  not  be 
served  with  the  subpcena  by  Mr.  Hamilton. 
He  says  that  he  was  bribed  and  Induced  to 
leave  and  get  beyond  the  jurisdiction  of  the 
court  by  the  defendants,  John  J.  Homer  and 
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John  T.  Spring;  and,  If  yon  believe  that 
evidence^  the  defendants  are  guUtjr  of  the 
offense  allied  In  the  Indictment,  and  onght 
to  be  BO  f  onnd  by  yon.  Do  yon  or  Bbonld 
yon  believe  that  evldenceT  The  connsel  for 
the  defendants  says  yon  should  not;  because 
It  Is  contradicted  by  the  testimony  of  Oharles 
H.  CSayrille  In  a  material  point,  and  also  be- 
cause It  Is  the  evidence  of  an  accomplice. 
Ton  are  to  Judge  of  the  weight  to  be  given 
to  the  contradictions  between  the  testimony 
of  Mr.  Glayvllle  and  the  witness,  Jerry  Sulli- 
van, and  are  to  detwmlne  whlA  one  you 
will  believe,  and  what  confidence  yon  are  to 
place  in  the  other  statements  of  Jerry  Sulli- 
van, if  you  believe  he  has  f  aUfled  In  his  nar- 
ration of  the  conversation  with  Sir.  Clay- 
vUte.  The  law  as  to  the  testimony  of  ac- 
complices has  been  laid  down  In  many  cases 
in  this  court  The  testimony  of  an  accom- 
plice ought  to  be  rec^ved  with  great  cau- 
tion, and  while  the  Jury  may,  they  ought  not 
to,  convict  an  accused  upon  the  testimony  of 
an  accomplice  alone,  unleae  that  testimony  Is 
corroborated  la  some  one  material  point 
The  state  claims  that  the  testimony  of  Jeny 
Snlllvan,  granting  that  he  may  be  Included 
under  the  term  "accomplice,"  and  that  his 
testimony  comes  Into  the  case  with  that  char> 
acter,  is  corroborated  by  other  proof  in  t^e 
case,  and  chiefly  by  the  fact  that  he  was  not 
In  the  city  when  Hamilton  sought  for  htm, 
and  could  not  be  reached  by  the  process  of 
the  court.  You  alone  are  the  Judges  as  to 
what  weight  you  will  give  to  this  corrobora- 
tion. You  must  remember  that  the  defense 
assails  his  credibility,  not  only  by  charging 
that  he  was  an  accomplice,  but  also  by  char- 
ging that  they  have  flatly  contradicted  him 
in  a  material  point  by  the  testimony  of  Mr. 
ClayrlUe.  If.  from  the  testimony  as  present- 
ed by  the  other  witnesses,  .you  are  In  doubt 
as  to  the  guilt  of  the  accused,  then  you  may 
take  into  consideration  the  evidence  of  the 
witnesses  as  to  their  good  character;  and 
you  may  consider  whether  It  is  more  likely, 
under  all  the  circumstances  of  this  case,  that 
Jerry  Sullivan  should  be  testlfyiag  to  un- 
truths, than  that  the  defendants,  being  men 
of  good  character,  should  be  guilty  of  the 
offeuse  with  which  they  are  charged. 

Finally,  If  you  have  a  reasonable  doubt  of 
the  guilt  of  the  accused,  you  should  acquit 
them.  Gentlemen,  we  are  not  willing  to  de- 
cide that  this  is  what  Is  called  In  law  an 
"Infamous  offense,"  but  we  say  to  you  that 
the  question  of  whether  It  is  or  not  has  noth- 
ing to  do  with  the  guUt  or  Innocence  of  the 
accused,  and  ought  not  to  Influence  your 
verdict.  It  Is  a  crime  which  strikes  at  the 
very  foundations  of  public  Justice,  and  which 
would  be  most  likely  to  be  known  only  to  the 
few  engaged  in  it,  and  in  no  case  ought  per- 
sons who  are  guilty  of  the  offense  to  go  un- 
punished. But  every  man  Is  presumed  to  be 
innocent  until  he  has  been  proved  to  the 
aatlstactlon  of  a  Jury  of  his  peers  to  be 


guilty.  In  this  ease,  as  In  every  other  case, 
yon  are  the  sole  Judges  of  the  testimony. 
If  yon  believe  the  testimony  produced  on  the 
part  of  the  state,  then  the  accused  are  guilty 
of  the  offense*  with  which  they  are  chafed, 
and  yonr  verdict  ought  to  be  gnll^  In  manner 
and  form  as  they  stand  indicted.  If  you  dis- 
believe that  testimony,  then  yon  should  re- 
turn a  verdict  of  not  guilty.  Ton  alone  are 
to  decld& 

Verdictj  "Not  guilty.- 


STATE  V.  FOREMAK. 

(Court  of  General  Seesioos  of  the  Peace  and  Jail 

Delivery  of  Delaware.  Newcastle. 
Feb.  Term,  1893.) 

AaBi0i.T  WITH  Ihtbht  to  Mdbdbb— Intbht— 
Malics— EviDBircK 

1.  To  establiidi  an  assault  with  Intent  to  com- 
mit mcrder,  it  must  be  showD  that  accused  as- 
saulted the  victim  with  the  intention  of  kill- 
ing her,  and  that  had  she  died  fruu  the  effects 
of  iojuries  so  received,  it  would  have  been  mur- 
der. 

2.  He  deliberate  use  of  a  knife  or  oth«  dead- 
ly weapon  in  on  oasavlt  la  of  Itself  proof  of  in- 
tent to  kill. 

3.  rOie  uttering  of  threats  or  the  existence  of 
malice  against  the  victim,  the  following  and 
attacking  her  when  alone,  and  the  onmber  of 
woonds,  and  their  location  near  or  on  a  vital 
point,  are  facts  from  which  an  latent  to  kill 
may  be  inferred. 

4.  The  law  implies  malice  from  the  anlawfnl 
act  of  killing,  previous  threats,  a  former  enmity 
between  the  parties,  or  the  use  of  a  deadly 
weapon. 

James  E.  Foreman  was  Indicted  for  assault 
with  intent  to  commit  murder.  Verdict  of 
guilty. 

John  B.  Nlcholscm,  Atty.  Oen.,  for  the 
State.  Walter  H.  Aayes,  for  defendant 

LORE,  O.  J.  (charging  the  Jury).  James  E. 
Foreman,  the  prisoner  at  the  bar,  whom  yon 
are  Impaneled  to  try.  Is  charged  in  this  in- 
dictment with  having  committed,  some  time 
In  last  December,  in  this  city,  a  felonious  as- 
sault upon  Harriet  Foreman,  with  Intent  of 
killing  her,  the  said  Harriet  Foreman,  and 
then  and  there  committing  murder  and  fel- 
ony. The  offense  with  which  he  Is  charged 
Is  called  an  assault  with  Intent  to  kill,  or, 
as  our  statute  has  It  "an  assault  with  Intent 
to  commit  murder."  It  Includes  an  assault 
which  is  an  intentional  attempt,  wltii  vio- 
lence, to  do  an  Injury  to  the  person  of  anoth- 
er, and  It  adds  to  the  assault  an  Intent  to 
commit  murder.  In  order  that  yon  may  find 
the  prisoner  guilty  as  he  stands  Indicted, 
the  state  must  have  proved  these  things  to 
your  satisfaction,  and  beyond  a  reasonable 
doubt.  That  the  prisoner  made  an  assault 
upon  Harriet  Foreman;  that  he  did  so  with 
the  intention  of  killing  her,  the  said  Harriet 
Foreman;  and  that,  had  Harriet  Foreman 
died  from  the  effects  of  the  injuries  u  re- 
ceived, the  prisoner  would  have  then  ud 
there  committed  the  crime  of  murder.  Upon 
these  points  the  couns^  for  the  prisoner  ha* 
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asked  us  to  cba^e,  and  we  bo  charge.  We 
say  to  yon  that  the  state  must  have  proved  to 
you  beyond  a  reasonable  doubt  that  the  pris- 
oner made  an  assault  upon  Harriet  Foreman, 
the  prosecuting  witness,  with  the  intent  to 
murder  and  kill  her,  and  that  this  intent  must 
have  been  proved  to  your  satisfaction  beyond 
a  reasonable  doubt,  Just  as  any  other  substan- 
tive fact  in  this  case  must  have  been  proved. 
But  we  further  say  to  you,  as  was  said  by 
this  court  in  the  case  of  State  v.  Jefferson, 
3  Har.  (Del.)  571,  to  which  case  the  learn- 
ed counsel  for  the  defense  has  referred,  that 
under  this  act  we  are  of  the  opinion  that  the 
intent  most  be  proved  as  well  as  the  assault; 
but,  as  an  Intent  is  a  matter  that  can  only 
be  proved  by  other  facts,  all  such  facts  must 
be  considered  In  proof  of  the  intent,— as  the 
character  of  the  assault,  the  weapon  used, 
the  danger  of  producing  death,  and  the 
means  used  to  produce  or  avoid  death.  This 
is.  In  substance,  the  language  used  la  every 
rase  to  which  the  learned  counsel  for  the  de- 
fense referred.  It  Is  the  tmdlsputed  law  of 
this  state.  It  Is  your  duty  to  apply  its  prin- 
ciples to  this  case.  Do  you  believe  from  the 
testimony  that  In  December  last,  in  this  city, 
the  prisoner  at  the  bar  made  an  assault  up- 
on Harriet  Foreman?  If  so,  then  what  do 
you  And  to  have  been  the  character  of  that 
assault?  Was  it  violent  and  deadly  in  Its 
nature?  What  weapon  did  he  use?  Tou 
have  the  testimony  of  Harriet  Foreman  and 
Dr.  Thomas  A  Hitch  and  others  upon  this 
poinL  Do  you  believe  from  that  testimony 
that  a  knife  or  other  deadly  weapon  was 
used?  if  so,  then  we  say  to  you  that  the  de- 
liberate use  of  a  deadly  weapon  Is  of  Itself 
proof  of  Intent  to  kill;  for  every  man  must 
be  presumed  to  Intend  the  natural  and  proba- 
ble effect  or  consequence  of  his  own  act. 
Did  the  prisoner  at  the  bar  utter  threats 
against  Harriet  Foreman?  Had  he  malice 
for  any  cause  against  her,  and  did  he  follow 
and  attack  her  when  alone?  As  we  said  be- 
fore, was  the  attack  made  by  him  with  a 
knife  or  other  deadly  weapon?  How  many 
wotmds  did  he  make  with  the  weapon,  and 
were  tbey  made  near  or  upon  a  vital  point? 
It  Is  from  such  facts  as  these  that  our  court 
have  always  held  that  the  Intent  to  kill  m^ 
be  Inferred.  ECave  th^e  and  similar  facts 
been  proved  In  this  case?  for  from  these 
facts,  if  proved,  you  may  infer  the  Intent  to 
kill.  These  are  questions  you  must  ask  and 
answer  to  yonrselves  and  your  consciences,  be- 
fore making  np  your  final  verdict  in  this 
<-ase. 

But  tbe  counsel  for  the  prisoner  has  also 
asked  Qs  to  charge  that,  before  yon  can  find 
tbe  prisoner  at  the  bar  guilty  in  manner  and 
form  as  he  stands  indicted,— that  Is,  guilty 
of  assault  with  intent  to  kill,— you  must  also 
find  that,  had  Harriet  Foreman  died  from 
tlie  effects  of  the  injuries  she  then  received, 
ihe  prisoner  would  have  been  guilty  of  the 
crime  of  murder;  and  he  has  asked  us  to 
define  the  crime  of  murder,  and  to  explain 


to  you  the  distinction  between  murder  and 
manslaughter.  Gentlemen,  we  say  to  yon 
that,  in  order  to  convict  any  one  of  the  crime 
of  assault  with  intent  to  kill,  it  must  appear 
that,  had  the  victim  died  from  the  effects 
of  the  Injuries,  the  crime  would  have  been, 
In  that  event,  murder.  We  will  not  under- 
take to  define  to  yon  the  dilTerent  degrees  of 
murder  under  our  statute,  because  we  do 
not  think  It  necessary  in  this  case  to  do  so; 
for  whether  the  crime,  if  completed  by  the 
death  of  the  victim,  had  been  murder  in  the 
first  or  second  degree,  would  be  immaterial, 
as  either  would  meet  the  requirements  of 
the  statute,  and  Justify  a  verdict  of  guilty 
with  intent  to  commit  murder.  The  crime  of 
murder,  which  we  are  asked  to  define  as 
being  the  crime  attempted  to  be  committed 
by  the  prisoner,  Is  the  unlavrful  killing  of  a 
reasonable  creature  in  being  with  malice 
aforethought,  either  express  or  Implied.  If 
the  kiUing  is  proved,  then  It  must  appear  that 
it  was  done  with  malice,  either  express  or 
implied,  before  the  party  charged  can  be  con- 
victed of  murder.  But  such  malice  may  be 
implied  from  any  unlawful  act  such  as  In 
Itself  denotes  a  wicked  heart  fatally  bent 
on  mischief.  In  other  words,  the  law  im- 
plies malice  from  the  unlawful  act  of  killing 
itself;  and  so  lying  in  wait,  previous  threats, 
former  enmity  and  menaces,  the  deliberate 
use  of  a  deadly  weapon,  are  all  evidence 
of  express  malice;  and  where  they  exist,  to- 
gether with  the  killing,  the  crime  of  murder 
Is  complete.  Do  these  facts  exist  In  this 
case,  and  have  they  been  proved  to  your 
satisfaction?  Has  the  state  shown  previous 
threats?  Was  there  former  enmity  between 
the  parties?  Was  a  deadly  weapon  deliber- 
ately used?  If  so,  or  If  any  one  of  these  facts 
has  been  satisfactorily  shown,  malice  has 
been  proved,  and  the  prisoner  should  be  con- 
victed, provided  you  are  convinced  that  he 
Is  guilty  of  the  assault;  for  where  all  these 
facts  exist,  or  where  any  <me  of  them  exists, 
and  malice  Is  so  proved,  and  death  Is  the  re- 
sult, then  there  is  nothing  in  tbe  case  to 
reduce  the  crime  to  manslaughter,  which  Is 
the  unlawful  killing  of  another  In  tbe  heat 
of  blood,  and  under  great  provocation.  Bat 
there  must  not  be  time  for  the  passions  to 
subside,  nor  must  there  be  the  deliberate  use 
of  a  deadly  weapon;  for,  If  either  nt  these 
facts  exists,  then  It  Is  no  longer  manslaugh- 
ter, but  murder. 

We  further  charge  you,  gentlemen,  ns  re- 
quested by  the  counsel  for  the  prisoner,  that 
the  prisoner  Is  presumed  to  be  Innocent  until 
he  Is  proved  to  be  guilty,  and  that  he  must 
be  proven  guilty  beyond  a  reasonable  doubt; 
but  this  doubt  must  be  an  actual  and  sub- 
stantial doubt,  which  arises  out  of  the  evi- 
dence ];H*oduced,  and  not  one  which  has  to 
be  sought  for,  and,  In  a  manner,  created.  It 
must  be  one  which,  when  yon  come  to  con< 
sider  the  evidence  before  yon,  spontaneously 
forces  Itself  upon  yon,  and  compels  your 
judgment  to  hesitate  Gentlemen  of  the  Jury, 
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the  prisoner  at  the  bar  1b  entitled  to  all 
the  safeguards  which  the  law  of  our  coun- 
try provides  for  the  accused.  He  must  be 
presumed  innocent  until  he  Is  proven  guilty. 
He  must  not  be  convicted  If  there  la  a  rea- 
sonable doubt  In  your  minds  of  his  guilt 
or  Innocence;  but  he  has  produced  no  wit- 
nesses In  this  case,  and  the  witnesses  for 
the  state  stand  before  you  unlmpeached. 
They  must  be  believed  unless  their  evidence 
condemns  Itself  by  Its  self-contradictions 
and  Inconsistencies.  It  Is  your  province  to 
decide  upon  this  evidence  according  to  the 
law  as  we  have  stated  It.  If  you  believe 
that  no  assault  was  made  upon  Harriet  Fore- 
man by  the  prisoner  at  the  bar,  then  your 
verdict  should  be  one  of  acquittal  entirely. 
If  you  believe  that  he  did  commit  the  assault 
as  alleged,  but  not  with  the  Intent  to  IclU 
the  said  Harriet  Foreman,  and  that  had  she 
died  from  the  effects  of  her  wounds,  the 
crime  would  not  have  been  murder,  then  you 
may  acquit  him  of  the  Intent  to  kill,  and 
convict  him  of  an  assault  alone.  But  If  you 
believe  that  he  did  make  the  assault  upon 
the  prosecuting  witness,  and  that  he  Intend- 
ed, in  making  such  assault,  to  kill  her,  and 
that  bad  she  died,  the  crime  would  have  been 
murder,  then  you  should  find  him  guilty  In 
manner  and  form  as  he  stands  Indicted. 
Verdict:  "Guilty  as  iDdicted." 


STATE  V.  HECK. 

(Govrt  of  Omeral  SesdoDs  of  the  Peace  and  Jail 
DeliveEy  of  Delaware.  Newcairtle. 
Sept  Term,  UD3.) 

luBOBi^T  — DiBCBiPTio:^.  — Variascb  —  CanitHAL 
Law— Statembxt  of  Accl'ied— Prov- 
ince OF  Jdst. 

1.  Under  an  Indictment  charring  larceny  of 
**one  person's  garment,  commonly  called  a  'wa- 
terproof coat,'  "  and  one  pound  of  tobacco,  it 
was  proved  that  the  coat  was  a  gam  coat,  and 
the  package  of  tobacco  contained  less  than  one 
pound.   HH<I  not  a  fatal  variance. 

2.  The  Jury,  in  considering  the  statMnent  of 
accused,  may  treat  the  whole  of  it  as  true,  or 
tbey  may  believe  only  such  part  as  tends  to 
his  guilt. 

John  Heck  was  Indicted  for  larceny  of  a 
waterproof  coat  and  one  pound  of  tobacco. 

Waller  H.  Hayes,  for  the  prisoner,  moved 
that  the  court  Instruct  the  Jury  to  bring  in  a 
verdict  of  not  guilty,  on  the  ground  that  there 
was  a  fatal  variance  between  the  allegations 
in  the  Indictment  and  the  proof  offered  by  the 
state,  Inasmuch  as  a  "gum  coat"  is  specified 
in  the  proof,  while  It  Is  a  "waterproof  In  the 
Indictment  The  allegation  was  also  made 
that  a  "pound"  of  tobacco  was  stolen,  where- 
as the  proof  is  that  there  was  not  a  pound  of 
tobacco. 

.Tofan  R.  Nicholson,  At^.  Gen.,  for  the  State. 

LORE,  C.  J.  We  understand  the  contention 
of  the  prisoner's  counsel  to  be  that  the  proof 
varies  from  the  allegations  In  the  Indictment, 
80  far  as  the  descripUfm  of  the  articles  con- 


tained In  the  indictment  Is  concerned,  and 
that  the  -variance  Is  a  fatal  one.  First  The 
proof  Is  that  it  was  this  man's  gum  coat,  and 
the  allegation  in  the  indictment  is,  "one  per- 
son's garment  commonly  called  a  'waterproof 
coat,'  of  the  value  of  one  dollar,"  etc.  Sec- 
ond. The  proof  Is  that  there  was  not  quite  a 
pound  of  tobacco,  some  of  the  tobacco  having 
been  taken  out  of  the  package,  while  the  In- 
dictment alleges  that  there  was  one  pound  of 
tobacco.  We  have  examined  this  question 
with  as  great  a  degree  of  care  as  could  be 
given  to  it  In  the  limited  time  afforded,  and 
we  think  there  Is  uot  that  variance  between 
the  proof  aud  the  allegations  lu  the  indict- 
ment which  would  Justify  this  court  In  taking 
it  away  from  the  Jury.  You  will  observe  that 
the  same  principles  of  law  govern  the  proof 
as  govern  the  description.  In  examining  this 
matter  we  came  to  this  very  concise  statement 
In  2  Buss.  Crimes,  312,  of  the  principles  gov- 
erning in  such  cases:  "The  general  role  Is 
given  (1)  that  they  should  he  described  with 
such  certainty  as  wilt  enable  the  Jnry  to  de- 
cide whether  the  chattel  proved  to  have  been 
stolen  Is  the  very  same  with  that  upon  which 
the  Indictment  Is  founded,  (2)  and  show  Ju- 
dicially to  the  court  that  It  could  have  been 
the  subject-matter  of  the  offense  charged,  (3) 
and  enable  the  defendant  to  plead  his  acquit- 
tal or  conviction  to  a  subsequent  Indictment 
relating  to  the  same  chattel."  The  proof.  If 
sufficiently  certain  to  meet  these  three  points: 
First,  that  the  Jury  may  be  satisfied  that  the 
article  proved  to  have  been  stolen  Is  the  arti- 
cle charged  in  the  tadlctment;  second,  to  sat- 
isfy the  court  that  It  was  the  subject  of  lar- 
ceny; and,  third,  sufficient  to  protect  this  man 
upon  a  subsequent  indlctoient  relating  to  the 
same  chattel,— may  go  to  the  Jury.  We  think 
this  case  comes  dearly  wlthhi  that  principle. 

As  to  the  other  point  that  the  prisoner's 
statement  mnst  be  accepted  or  rejected  as  a 
whole,  as  my  Brother  Cullen  has  said  in  the 
case  of  State  t.  West  Houst  Cr.  Gas.  871,  It 
was  very  clearly  presented  to  the  court  on 
both  Bides,  and  the  court  there  held  that  that 
matter  was  tor  fbe  Jury,  and  that  they  might 
take  the  statement  of  the  defendant  and  be- 
lieve the  whole  of  It  or  that  they  might  be- 
lieve su^  part  as  tended  to  his  guilt  (uid 
throw  out  that  which  tended  to  his  acquittal; 
In  other  words,  it  Is  for  the  Jnry  to  say  wheth- 
er they  believe  It  or  not 


STATE  V.  ANDERSON. 

(Court  of  General  Sessions  of  the  Peace  and  Jali 
Delivery  of  Delaware.  Newcastle. 
Sept  Term,  1803.) 

UomoiPAi,  Ooums— Cbixihal  Joamiionov— 

Assaults. 

Under  17  Iaws,  c.  207,  {  16,  providing  that 
the  municipal  court  of  Wilmington  shall  hare 
sole  jurisdiction  to  try  assaults,  such  jurisdic- 
tion includes  an  assault  on  an  Inspector  of  elec- 
tion, where  the  indictment  is  drawn  under  lA 
Laws,  c  727,  I  2,  providing  that  the  reftiatration. 
election,  and  canvass  of  the  vote  east  thereat 
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shall  be  conducted  in  conformity  with  the  gen- 
eral election  and  refriBtratlon  laws  of  the  city 
of  WilmiDzton,  the  effect  ot  vhich  was  to  in- 
corporate 19  Laws,  e.  39,  {  47,  providins  that, 
if  any  person  willfully  assault  any  inspector 
of  election,  be  shall  be  guilty  ot  a  misd^ean- 
or,  and  section  53.  making  it  the  duty  of  the  at- 
torney general  to  prosecute. 

Alonzo  Q.  B.  Anderson  was  indicted  for  as- 
sault and  battery  on  an  election  Inspector. 
Indictment  gnashed. 

The  defendant  was  Indicted  fOr  assault  and 
battery  upon  an  Inspector  of  elections  In  the 
city  of  Wilmington,  the  Indictment  being 
drawn  under  section  2,  c.  727,  19  Laws  DeL 
That  section  provides  that  from  and  after  the 
passage  of  that  act,  "at  all  electUms  beld  In 
the  city  of  Wilmington,  excepting  elections 
for  members  [of]  the  board  of  pnbllc  eduoi- 
tlon  in  Wilmington,  the  registration,  Section, 
and  canrass  of  tbe  vote  east  thereat  shall  In 
all  respects  be  conducted  In  conformity  wltb 
the  proTlslons  of  the  election  and  registration 
laws  goremlng  general  elections  in  tbe  city 
of  Wilmington,  except  as  in  this  act  other- 
wise proTlded."  Tbe  effect  of  this  proTlsItni 
was  to  Incorporate  certain  provisions  of  diap- 
ter  30,  19  Laws  DeL,  section  47  of  which 
reads  as  follows:  "If  any  person  shall  know- 
ingly or  wlllfolly  obstruct,  hinder,  assault,  or 
by  bribery,  sollcltatlfm  or  oth^wlse  Interfere 
with  any  Inspector  of  Section,  poll  clerk  or 
diaUenger  fai  the  performance  of  any  duty 
required  of  him,  or  which  he  may  by  law  be 
authorized  or  permitted  to  poform,  •  «  • 
every  locb  person  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be 
punished  by  Imprisonment  in  the  county  Jail 
for  not  more  than  two  years,  or  by  a  flue  of 
not  more  than  two  hundred  dollars,  oc  both." 
By  section  6S  of  the  same  act  It  was  made 
tbe  special  duty  of  the  attorney  general  "to 
Immediate  prMecnte  all  complaints  which 
may  be  made  of  a  violation  of  any  of  the  pro* 
TWona  of  this  act  to  final  Judgment" 

Hayes  &  Ward,  for  the  defendant,  moved 
to  quash  the  writ  for  want  of  Jnrlsdictloa, 
Tbey  contended  that,  under  the  charter  of  the 
city  of  Wilmington  creating  the  municipal 
court,  tbe  sole  and  exclusive  Jurisdrction  of 
the  offense  cliarged  was  vested  In  that  court 
Tbe  act  provides  that  "the  said  municipal 
court  shall  have  sole  and  exclusive  Jurisdic- 
tion to  Inquire  of.  hear,  try  and  finally  deter- 
mine all  those  criminal  matters  and  offenses 
enumerated  In  the  fifteenth  section  of  the 
sixth  article  of  the  amended  constitution  and 
committed  within  said  city,  and  to  punish  all 
persons  convicted  of  said  offenses,  or  any  of 
them,  agreeably  to  the  laws  of  this  state.**  17 
Uws  Del.  C.  207,  i  16. 

Dep.  Atty.  Oen.  Giles,  tor  the  States 

LOBE,  a  J.  This  la  an  Indictment  for  as- 
sault and  battery.  Ton  describe  the  party 
as  an  tiectfon  officer  In  the  city  of  Wilming* 
ton.  That  appears  npon  the  face  of  the  In- 
dictment  This  is  In  a  court  of  inferiw  Juris* 


diction.  The  legislature  has  seen  fit  to  cre- 
ate the  municipal  court,  and  to  that  court  it 
has  given  sole  and  exclusive  Jurisdiction^ 
among  other  things,  of  assaults.  This  Is  an 
assault;  and  we  think  the  Jurisdiction  ex- 
tenus,  not  only  to  common-law  assaults,  but 
to  any  assault  created  by  statute,  unless  tbe 
municipal  court  was  distinctly  ousted  by  ex^ 
press  terms.  We  tUnk  this  Indictment  ought 
to  be  quashed,  and  so  order. 


STATE  V.  HOLLINGSWORTH  et  al. 

<Court  of  Qeneral  Sessions  of  the  Peace  and  Jail 
Delivery  ot  Delaware,  Newcastle. 
Sept  Term.  1893.) 

Attempt  to  Coumit  Lakcbut  — WbU  CokstK'' 
tutes— evidekci. 

1.  To  constitute  an  attempt  to  commit  lar-> 
ceny,  there  must  be  an  intent  to  commit  lar- 
ceny, and  the  commission  of  an  overt  act  in  ex- 
ecution of  that  Intentimi, 

2.  In  a  prosecution  for  an  attempt  to  commit 
larceny,  the  intent  to  commit  larceny  may  be 
inferred  from  the  condact  of  accused  and  the- 
sarrounding  drcumstances, 

David  H.  HoUlngaworth  and  Abner  Hol- 
llngsworth  were  indicted  for  attempting  to. 
commit  larceny.  At  the  trial  It  was  proved 
that  they  drove  up  to  the  farmhouse  of 
Howard  Jordan,  in  said  county,  on  the  29th 
day  of  July,  1893,  about  4  o'clock  a.  m.,  and 
hitched  their  horse  In  tbe  shadow  of  a  build* 
lug  standing  nearly  In  front  of  said  Jordan's 
house;  that  they  then  walked  through  the 
gate,  up  the  lone  by  the  side  of  the  house 
between  the  spring  house  and  the  pig  pen, 
and  to  a  tree,  where  the  chickens  usually 
roosted;  that  they  then  went  Into  an  open 
shed  by  the  side  of  the  bam,  then  came  out 
of  the  shed,  and,  when  a  few  yards  from  the 
bam,  Jordan,  who  had  been  aroused  by  the 
chickens,  called  to  them,  and  instantly  shot; 
that  they  then  started  to  run,  wheu  he  shot 
a  second  time,  severely  wounding  Abner  Hol- 
Ilngsworth.  It  was  alleged  In  defense  that 
the  defendants  were  hunting  for  a  well  to. 
get  a  drink  of  water. 

John  B.  Nldudson,  Atty.  Gen,,  for  the 
State.  Mr.  Nlelds,  for  defendants. 

LORE,  a  3.  (charging  the  Jury).  Abner 
Holllngsworth  and  David  H.  Hollingswortb, 
the  defendants,  are  Indicted  for  tbe  crime  of 
attempting  to  commit  larceny.  Larceny  la 
the  wrongful  taking  and  carrying  away  by 
any  person  of  the  personal  goods  of  another 
from  any  place,  wltb  a  felonious  Intent  to. 
convert  them  to  the  taker's  own  use  without 
the  consent  of  the  owner.  The  felonious  in- 
tent Is  tbe  peculiar  and  distinctive  element 
of  this  unlawful  taking  of  the  goods  of  an- 
other, and  la  the  gravamen  of  the  offense. 
These  defendants  are  not  charged  with  having 
consummated  the  ciime  of  larceny,  but  wltb 
attempting  to  commit  larceny.  Larceny  Is  a 
felony;  attempting  to  commit  larceny  is  a  mis. 
demea.aor.  Attempting  to  commit  larceny  la. 
not  defined  In  express  terms  by  the  statute  of 
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thts  state,  but  It  Is  an  old  common-law  ofEense, 
coming  down  to  us  from  the  mottier  country 
with  her  laws.  It  Is  recognized  and  punisha- 
ble by  our  Criminal  Code  (section  18,  p.  926, 
c.  127,  Rev.  Code)  under  the  general  provi- 
sion, which  Is  as  follows:  "Assault,  bat- 
teries, nuisance,  and  all  other  offenses  In- 
dictable at  common  law,  and  not  specially 
provided  for  by  statutes,  shall  be  deemed 
misdemeanors  and  shall  be  punished  by  fine 
and  imprisonment,  or  either,  according  to  the 
discretion  of  the  court"  The  crime  charged 
contains  two  distinct  elements:  First,  the 
Intention  to  commit  larceny;  second,  the 
commlBsion  of  some  overt  act  or  acts  In  ex* 
ecutlon  of  that  Intention,  which,  If  carried 
out,  would  constitute  larceny.  An  act  rest- 
ing in  bare  Intention  Is  not  Indictable.  Men 
are  responsible  to  Ood  under  the  moral  law 
for  their  Intentions,  though  there  may  be  no 
effort  to  carry  them  Into  execution.  There 
the  Judge  Is  InOnlte;  the  searcher  of  all 
hearts.  Human  laws  deal  only  with  the  In- 
tention when  It  Is  expressed  in  some  word 
or  act  or  both,  manifesting  tbe  Intent,  and 
bringing  It  within  the  reach  of  human  scru- 
tiny. It  Is  Incumbent  on  the  state  to  prove 
to  your  satisfaction  that  when  the  defend- 
ants entered  upon  the  premises  of  Howard 
H.  Jordan,  in  Mill  Greek  hundred.  In  this 
county,  on  the  morning  of  July  29, 1803,  they 
did  so  with  the  Intent  to  commit  larceny, 
and  then  and  there  did  some  overt  act  to  ef- 
fect such  intent;  that  they  ao  entered  upon 
and  acted  on  tbe  said  premises  as  to  satisfy 
you  beyond  a  reasonable  doubt  that  such 
was  their  Intention.  The  proof  of  the  state 
must  couple  the  act  with  the  Intention.  You 
can  only  gather  the  intention  from  the  act. 
There  must  necessarily  be  some  attempt, 
some  overt  act.  We  do  not  tbink  there  Is. 
any  fixed  or  invariable  rule  as  to  what  epe- 
cific  acts  must  be  proved.  We  cannot  say 
to  you  that  It  Is  the  act  first  done  In  a  aeries 
of  acts,  or  the  act  next  proximate  to  the 
completion  of  tbe  felony  If  it  had  l>een  ef- 
fected. The  acts  of  men  vary  with  their 
stuToundings,  constitution,  and  tempera- 
ment. No  two  men  act  precisely  alike  under 
the  same  conditions.  Therefore  the  true  rule 
of  law  Is  that  yon  must  take  all  the  words, 
acts,  and  conduct  of  the  party  In  each  case. 
8o,  in  this  case,  you  must  take  all  the  words, 
acts,  and  conduct  of  the  defendants  on  the 
premises  on  that  morning,  and  say  from  all 
these  whether  you  conclusively  gather  that 
their  Intention  was  to  commit  larceny,  and 
that  they  actually  made  the  attempt,  but 
wiere  deterred  from  completing  the  felony 
by  the  firing  of  the  gun,  from  fear  or  some 
other  cause.  The  proof  of  Intention,  how- 
ever, Is  necessarily  circumstantial.  Tou  can- 
not look  Into  the  human  mind.  There  are 
no  windows  through  which  you  may  direct- 
ly and  certainly  see  its  workings.  The  cir- 
cumstances of  the  case  are  therefore  usually 
your  only  guide  to  the  Intent  or  purpose  of 
the  actor.  If,  therefore,  the  state  has  shown 


you  such  circumstances  and  facta  aa  are  con- 
slatent  with  the  crime  charged,  and  incon- 
sistent with  any  reasonable  explanation,  oth- 
er than  that  the  defendants  Intended  to  steal 
the  chickens  of  Mr.  Jordan,  and  were  tben 
attempting  to  do  bo,  then  the  state  has  met 
every  demand  of  the  strictest  rules  of  evi- 
dence, and  is  entitled  to  your  verdict.  In 
conclusion,  gentlemen,  we  say  to  you  that, 
while  tbe  o'fTense  Is  well  known  to  the  com- 
mon law,  and  the  rules  governing  It  are  well 
settled,  yet  perhaps  being  the  first  trial  of 
the  kind  In  this  state,  we  have  thought  best 
to  be  thus  specific  and  particular  In  statins 
the  law  bearing  upon  It  There  are  really 
no  new  rtuestlons  of  law.  The  issues  raised 
are  mainly  questions  of  fact,  and  are  to  be 
determlnea  by  you  from  all  the  evidence  In 
the  case  given  lu  this  court  room  and  upon 
that  witness  stand.  If  from  that  evidence 
you  are  satisfied  that  the  defendants  on  that 
morning  Intended  to  steal  the  chickens  of 
Mr.  Jordan,  and  that  In  their  acta  and  con- 
duct there  they  were  attempting  to  carry  ont 
that  intention,  your  verdict  should  be, 
"Guilty."  If  you  axe  not  so  satisfied  your 
verdict  should  be,  "Not  guilty."  If  you  have 
a  reasonable  doubt  of  their  guilt  one  that 
you  are  conscientiously  compelled  to  enters 
tain,  yon  sbonld  acquit 


STATB  T.  001AAH&. 

(Court  of  Omeral  Sesshnw  of  tbe  Peace  and  Jail 
Delivery  of  Delaware.  NewcMtie. 
Feb.  Term,  ISM.) 

CRiMiTfAt.  Law— AccoosT  Bonss— Altiutk»ii— 

SbCONDAKT  EVIDEXCIE— Embezzleuk^it— Ih- 
nsT — Joist  Ownbhsbif — Aoixct. 

1.  An  objection  to  the  introduction  of  an  ae- 
connt  h«ok  on  the  ground  tbat  there  VhA  been 
an  erasure  to  make  the  book  conform  te  the 
claim  of  the  party  seeking  its  introducttou  goes 
to  the  value  of  the  testimony,  and  not  to  its 
fldmissitHlity. 

2.  Books  of  aceount  which  are  maaifevtly 
erased  and  altered  in  a  material  part,  will  not 
be  admitted  until  the  alteration  is  explained. 

3.  On  trial  for  embezzlement,  accused  will  not 
be  bound  by  entries  of  money  received,  made  t? 
other  parties,  in  a  ledger. 

4. 1'ne  contenta  of  a  written  contract  may  be 
proved  by  parol  only  after  the  loss  or  dertme- 
tlon  of  the  oriKinai  is  shown,  or  it  is  shown 
that  such  contract  is  beyond  the  reach  of  the 
party  offering  the  evldeuce. 

6.  An  agent  ts  not  gnilty  of  embeidemeat  in 
retaining  mon^  eominie  Into  his  bands  as  bb^, 
wh«e  ne  believes,  altJiough  mistakealy. '  that 
the  prIncipiU  is  indebted  to  him,  and  he  re- 
tains tbe  money  under  a  claim  of  right 

6.  In  the  absence  of  false  statements  or  the 
rendering  of  false  aeconntB.  a  mere  faihiw  of 
an  agent  to  enter  the  receipt  of  money  0(rilect< 
ed  on  a  book  kept  for  that  purpose  is  not  evi- 
dence of  a  criminal  intent. 

7.  Under  Rev.  Code  1898,  p.  942,  providing 
that  an  agent  who  shall  embezzle  money  de- 
livered to  him  in  flie  name  of  his  employer, 
aithousb  the  money  was  not  received  into  the 
possession  of  the  employer  except  by  tbe  pos- 
session of  the  ngont  shall  be  guilty  of  a  mis- 
demeanor, an  insurance  agent  entitled  to  re- 
ceive commissions  oat  ot  money  he  collects  is 
not  such  a  joint  owner  of  the  funds  as  to  taka 
a  case  for  retaining  sncb  funds  out  of  'the  stat- 
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ute,  mleas  the  temia  Dt  the  employment  are 
Btich  tliat  be  has  Qie  ri^t  to  retain  tne  particu- 
lar mooer  in  each  case,  and  ont  of  that  to  de- 
duct his  coDimiHiona. 

Charles  BL  Collins  was  Indicted  for  embez- 
slement   Yerdlct  for  defendant. 

The  first  section  of  an  act  of  assembly 
passed  March  28,  1879.  under  which  the  la- 
dietment  was  toimd.  Is  as  follows:  "That  ev- 
cashier,  servant,  agent  or  cleric  to  any 
person,  or  to  any  body  corporate,  or  being  em- 
ployed toe  the  purpose,  or  in  the  capacity  of  a 
cashier,  serrant,  agent  or  clerk,  by  any  per- 
son or  body  corporate,  who  shall  embezzle, 
fraadnlently  abstract  or  misapply  any  mon- 
ey, goods,  bill,  note,  bond,  check,  evidence  of 
debt  or  other  valnable  security  or  effects 
wUdi  or  any  part  whereof  shall  be  delivered 
to  m  received  or  taken  into  posaeBSlon  by  him, 
or  to  wbtcfa  be  bas  access  for  or  In  name,  or 
on  account  of  his  master  or  employer,  ai- 
tboogfa  such  money,  goods,  blU,  note,  bond, 
check,  evidence  of  debt  or  other  valuable  se- 
cnrlty  or  effects  ma  not  rectived  into  the  pes- 
aesaloB  of  such  master  or  emirtoyer  otherwise 
tbaa  by  the  actual  possession  ot  bis  cashier, 
mrant.  agent,  derk  or  other  person  so  em- 
ployed shall  be  deemed  guilty  of  a  misde- 
meanor.*' Brr.  Code  189$,  p.  8^  Tbe  de- 
fendant was  the  agent  of  the  Prudential  Life 
Inmanee  Gmnpany,  and  was  charged  with 
bavins  received  moneys  betonglBg  to  It,  and 
for  its  account,  which  he  had  embezzled, 
ftaodulently  abstracted,  or  misapplied.  It 
was  the  duty  of  tha  defendant  to  oolldt  or 
canvBH  from  the  members  of  tte  association 
die  amonntt  periodlcaDy  due  Irom  them  on 
tbdr  Inmraiiee  policies,  and  the  compensation 
to  whkb  be  was  entitled  was  15  per  cent  of 
the  amonnt  collected,  the  balance  of  which  it 
was  hia  duty  to  pay  over  on  Thursday  of  each 
and  every  wert:. 

I>iir1nc  £b«  an  account  book  of  the 
coiBp«ny  was  offered  In  evidence  to  estaUlsh 
the  state  of  the  aecoimt  between  tb»  omipany 
nod  the  defendant  Mr.  Wftrd,  for  the  de* 
fendant,  objected  that  H  was  appamt  tlut 
there  had  been  an  exasnre  to  make  the  book 
conform  to  the  claim  ot  the  state; 

IjORS!.aj.  The  objection  goes  to  Ihe  value, 
and  not  to  the  admlsalbttlty.  This  was  set- 
tled In  Vandergrift  v.  HoOls,  6  Honst  9a 

Mr.  Ward  iresumlng):  That  Is  undoubtedly 
tbe  role  in  civil  cases,  but  In  a  criminal  case 
a  book  which  comes  from  the  custody  of  the 
prosecutor,  and  altered,  should  not  be  admit- 
ted. 

Atty.  Gen.  Nlehtdson:  This  Is  proved  to  be 
tbe  acooont  book  of  the  defendant,  and  we 
offer  It  as  such.  The  question  of  alteration  Is 
a  matter  to  be  discussed  hereafter. 

hOBlt,  CL  J.  If  an  alteration  has  been 
made  the  cos^Mny,  they  must  take  the 
conseqiMSoea.  Before  the  books  of  a  party 
can  ba  admitted  la  evidence  tiiey  are  to  be 
sahmltted  te  tbe  taupecUon  of  the  court,  and 
If  they  do  not  ^M^r  to  be  a  register  of  tbe 
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dally  business  of  the  party,  and  to  have  been 
honestly  and  fairly  kept,  they  are  excluded 
If  they  appear  manifestly  erased  and  altered. 
In  a  material  part,  they  will  not  be  admit 
ted  until  the  alteration  Is  eiqplained.  Church- 
man V.  Smith,  6  Wbart  140. 

There  was  also  offered  hi  evidence  a  ledg». 
axh  page  of  which  summarised  the  trans* 
actions  for  a  week.  Mr.  Ward,  for  the  de- 
fendant ot^eeted  that  It  wss  a  book  kept  by 
the  company,  and  not  admissible  In  evidence 
against  the  defendant 

LORE,  0.  J.  No  account  can  charge  Urn 
with  money  aa  received  by  him  unless  the  en* 
tries  are  made  by  tbe  defendant 

The  objection  was  austalned. 

After  the  terms  of  the  contract  had  been 
proved  nally.  It  qipeared  upon  crosB-ejEasa- 
I nation  of  the  witness  that  the  contract  was 
In  writing.  Accordingly,  iq»n  application  of 
Mr.  Ward,  for  the  defendant  It  waa  ordered 
that  tbe  evldrace  of  the  contract  be  excdnded. 

lis.  Byrne,  fw  the  defendant  moved  that  a 
Twdict  shoidd  be  directed  In  favor  of  tbm  de*  • 
fendant  and  contended  that  there  was  no  evi- 
dence of  the  terms  of  the  employment  of  the 
defendant  by  the  Prudential  Insurance  Com- 
pany, and  thcvefore  there  was  nothing  to  show 
a  duty  to  account  as  to  time  or  manner. 

PER  GUBIAM.  There  are  facta  proved  in- 
dependcntly  of  the  contract  whidt  we  think 
snffldent  to  go  to  tbe  jury. 

LORE,  a  J.  (chargbig  the  Jartl  The  state 
chUms  In  this  case  that  Collins  was  the  agent 
of  the  Prudential  life  Insurance  Company, 
and  as  such  agent  fliat  he  reodved  moneys, 
which  he  embe^ed,  fraadnlently  abstracted, 
or  misapplied.  It  la  Ineumbeait  on  Om  state 
to  prove  to  you  beyond  a  reaatmable  doubt 
that  Collins  was  the  agent  of  the  Prudential 
Insurance  Company,  that  he  received  money 
belonging  to  them,  and  that  be  embeaded, 
fraudulenOy  abstracted,  or  misapplied  fliat 
money.  In  this  case  the  contract  was  In 
writing.  The  written  contract  not  being  itere, 
some  eviduicc  was  introduced,  before  that 
fact  waa  known,  as  to  its  terms.  All  that 
evidence  yon  most  take  ont  of  this  case,  and 
not  oonslda.  B^g  a  written  contract  and 
no  proof  Its  loss  or  destructlou,  or  of  Its 
being  beycnd  the  reach  of  the  state.  It  could 
only  be  proved  by  the  production  of  the  paper 
itself.  Therefore  all  Miat  relatea  to  the  terms 
of  that  epedflc  Instnunent  is  ont  of  the  case, 
other  than  so  tar  as  yon  may  gather  it  from 
the  acte  and  cimdnct  of  the  persons  hi  carry- 
ing It  Into  effect  which  acts  and  conduct  are 
in  evidence  heton  yon  In  this  case,  and  from 
which  you  are  to  gatbw  the  guilt  or  inno- 
cence of  this  defendant  In  his  relations  to  this 
Pmdentlal  Ufe  Insurance  Company.  If  you 
are  sattiMed  beyond  a  reasonable  doubt  that 
he  did  receive,  in  tbe  name  and  for  the  Pru- 
dential Life  Insurance  Company,  money 
which  be  mlsa^lled  or  abstracted  or  embez- 
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■led,  then  you  should  find  him  guilty  iu  man- 
ner and  form  aa  he  stands  Indicted. 

We  are  asked  to  say  to  you  on  the  part  ot 
the  defendant  that  If  the  company  owed  him 
money  he  had  a  right  to  retain  the  money  of 
the  company  that  came  Into  bis  hands  as 
an  officer.  That  Is  law,  and  If  he  thought  he 
had  a  JuBt  claim,  and  retained  the  money 
under  a  claim  of  right,  it  Is  not  embezzlement, 
althoiigh  he  may  hare  been  mistaken  as  to 
his  right,  since  the  l^andnlent  intent  was  not 
tliere. 

We  are  asked  further  to  say  to  yon  tliat  a 
mere  failure  to  enter  the  receipt  of  money 
npon  a  book  is  not  evidence  of  crime.  That 
is  ]aw,  for  a  man  may  foi^t,  bonestly,  to 
enter  it,  or  he  may  fail  to  enter,  with  bo 
criminal  Intent  whatever.  But  it  It  be  cou- 
pled with  anything  else,— If  there  be  a  false 
entry,  or  if  there  be  a  false  settlement  or  a 
false  statement,— that  Is  to  enter  Into  your 
cmslderatlon  as  an  element  of  crime.  Ttaat 
is  the  law  as  Introduced  both  on  the  part  of 
the  state  and  on  the  part  of  the  defendant 
In  the  case  of  Rex  t.  Jonu,  82  B.  C  L.  8S4, 
Introduced  by  the  defendant's  counsel:  "In 
a  case  of  embesslemeit  evidence  should  be 
given  that  the  derk  has  either  denied  the  re- 
ceipt of  the  money,  or  has  rendered  some 
false  account"  In  tbe  above  case  the  court 
held  that  the  rendering  of  the  false  accounts 
was  evidence  of  an  Intent  So  that  U  there 
had  been  any  false  statement  or  the  tender- 
Ing  of  false  accounts,  they  are  to  be  consid- 
ered by  you  as  to  the  Intent  of  the  person, 
and  would  take  It  ont  of  the  case  <^  a 
failure  to  enter  from  lack  of  memory  or  oth- 
erwise. 

We  have  been  asked  to  charge  you,  also, 
that  If  the  defendant  was  entitled  to  receive 
commissions  out  of  tlie  moneys  he  collected, 
that  constituted  him  a  joint  owner,  and  that 
the  failure  to  pay  over  tbe  residue  of  the 
money  would  not  be  embezzlement  under  onr 
statute.  This  Is  the  point  In  the  case  that 
has  given  the  court  the  most  trouble.  We 
have  earnestly  sought  to  draw  the  line  as 
nearly  as  we  can  to  what  we  conceive  to  be 
tbe  law.  The  rule  seems  to  be  that  where  an 
agent  la  employed,  and  receives  compensa- 
tion fbr  his  work,  whether  In  the  shape  of  a 
stipulated  snm  per  day  or  commissions  upon 
the  money  effected,  he  still  conticnes  an 
agent;  that,  In  order  to  constitute  him  a 
joint  owner,  there  must  be  some  right  of 
property  or  possession  of  tbe  mon^  collected. 
Under  the  broad  terms  of  this  statute  we  do 
not  think  that  the  right  to  commissions  cm- 
stltutes  Joint  ownership,  unless  the  terms  of 
the  agreement  were  such  that  the  party  had 
tbe  right  to  retain  the  particular  and  epedflc 
money  In  each  case,  and  out  of  that  to  deduct 
his  commlsslona  Therefore,  under  the  broad 
terms  of  our  stetute,  we  cannot  charge  you 
in  this  case  that  the  mere  right  to  receive  10 
per  cent  commissions  constituted  the  defend- 
ant a  Joint  owner.  Yon  liave  all  the  evi- 
dence before  yon,  and  you  are  to  render  your 


verdict  from  the  evidence  that  yon  have  bad 
from  this  stand,  excluding  so  much  of  It  n« 
related  to  the  mere  terms  of  the  contract, 
which  was  ruled  ont  by  the  court;  and  If. 
upon  a  fair  and  full  consideration  of  that  evi- 
dence, yon  are  satisfied  beyond  a  reaswiaMe 
doubt  that  the  defendant  Collins  was  an  agent 
of  the  Prudential  Life  Insurance  Company, 
that  he  received  this  money,  and  misapplied 
It.  fraudulently  abstracted  It,  or  embezzled  It. 
your  verdict  should  be,  "GnUty  In  manner 
and  form  as  be  stands  Indicted;"  otherwlser 
"Not  guilty." 

Verdict:  "Not  guilty." 


INHABITANTS  OF  SUMMIT  TP.  v,  NBW 

TOBK  ft  N.  J.  TEU  Ca 
(Court  of  Chancery  of  New  Jers^.  Aug.  12, 

1888.) 

TiLiPBOKS  Poles  — Streets  or  IncOrfobated 
ToWit — RiOBT  TO  UtE— RiaouTtoxs. 

1.  Hi^ways  of  the  township  of  S.  which  are 
shown  to  be  in  fact  streete  of  a  town  and  not 
country  road^  within  8  Gen.  St  p.  3458»  par. 
9,  and  page  3461,  par.  24,  giving  telephone  com- 
panies the  right  to  set  their  poles  on  pabllc 
roads  and  highways  of  the  state,  provided  no 
poles  sliall  be  placed  in  any  "streets  of  an  lo- 
corporsted  town,"  etc,  are  streets  of  an  Incor- 
porated town. 

2.  >B  Geo.  St  p.  84S8,  par.  9,  and  page  3461. 
par.  24,  providing  that  telephone  companies 
may  use  streets  subject  to  such  regulations 
ana  restrictions  as  the  corporate  authorities 
may  Impose,  do  not  warrant  a  regu]at{<»i  whidk 
Imposes  new  conditions  on  the  exercise  of  the 
corporate  franchise./ 

3.  Au  ordiaance  providing  that  no  telephone 
wire  shall  be  stretched  across  any  public  street 
withoot  the  consent  of  tbe  township  committee 
ia  not  a  regulation  and  reatrifition,  within  3' 
Gen.  St.  p.  346».  par.  9,  and  page  3461,  par.  24. 
giving  tel^hone  companies  the  right  to  stretch 
wires  over  streets  in  incorporated  cities  and 
towns,  coder  certain  conditions,  subject  to  sach 
"regulations  and  restrictions"  as  may  be  im- 
posed by  the  corporate  authoritiea. 

Bin  by  tbe  Inhabltante  of  Summit  town- 
ship against  ^e  New  York  &  New  Jersey 
Telephone  Company.  Heard  on  an>llcatlon 
for  preliminary  Injunction.  Denied. 

a  N.  Williams  and  R.  V.  Llndabury,  for 
complainant   O.  L.  Oorbiu,  for  defendant 

SMEBT,  V.  a  Tbe  bill  In  this  caae  Is 
filed  by  the  inhabltante  ot  tbe  township  of 
Summit  to  enjoin  a  tel^bone  company  from 
running  Itt  wires  over  certain  of  the  public 
streets  of  the  township.  Tbe  poles  upon 
which  the  wires  are  suspended  are  not  lo- 
cated in  the  public  streets,  but  upon  private- 
property,  by  consent  of  the  owners;  and,  as 
appears  by  the  d^endant'a  afltdavlts,  where 
the  wires  cross  streets  the  consent  thereto 
of  the  owners  ot  the  land  abutting  on  the 
street  at  the  place  of  crossing  has  been  ob- 
tained. The  wires  crossing  tbe  street  are- 
suspended  at  an  elevation  which  doea  not 
Interfere  with  public  travel  on  the  atreets. 
The  present  application  Is  for  a  preliminary 
Injunction  restraining  the  further  erection  of 
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poles  or  snspensioD  of  wires  across  the  street 
pending  the  hearing,  and  also  for  a  manda- 
tory Injanctlon  requiring  the  remoyal,  pend- 
ing bearing,  of  the  wires  already  erected, 
but,  on  the  motion,  mandatory  injunction 
was  not  asked.  The  right  of  the  township 
to  enjoin  the  suspension  of  wires  across  the 
public  streets  Is  based  upon  the  claim  that, 
under  the  statute  relating  to  telephone  com- 
paoJes  and  the  ordinance  passed  by  the 
township  authorities  under  its  authority,  the 
telephone  company  has  no  right  to  suspend 
its  wires  across  the  public  streets  without 
the  consent  of  the  township  committee,  and 
that  this  consent  has  not  Xteen  glveQ.  If 
the  statute  does  require  such  prerlous  con- 
sent, then,  under  the  decisions  of  this  court, 
thi8  statutory  right  may  be  assured  to  the 
township  by  a  preliminary  injunction,  which 
Is  the  only  method  of  enforcing  It.  Frank- 
lia  Tp.  V.  Nutley  Water  Co.,  53  N.  J.  BJq.  601, 
32  AU.  S81;  Stockton  t.  Railroad  Co.  (McGIIl, 
Cb.;  188S)  53  N.  J.  Eq.  418.  32  Atl.  680. 

The  main  question  on  this  application  Is 
whether  the  company  Is  required,  either  by 
statute  or  ordinances  made  thereunder,  to 
obtain  the  previous  consent  of  the  township 
authorities  to  suspend  Its  wires  across  the 
streets.  The  act  relating  to  telephone  com- 
panles  (3  Gen.  St  p.  3458,  par.  9;  Id.  p. 
SMI,  par.  24)  proTldes  that  "any  telephone 
company  organized  under  the  act  shall  hare 
fnQ  power  to  use  the  public  roads  and  high- 
ways In  the  state  on  the  line  of  their  route, 
for  the  purpose  of  erecting  posts  or  poles  on 
the  same  to  suspend  the  wires  and  other  fix- 
tares,  upon  first  obtaining  the  consent  In 
writing  of  the  owner  of  the  soil:  provided, 
however,  no  posts  or  poles  shall  be  erected 
In  any  street  of  any  Incorporated  city  or 
town  without  first  obtaining  from  the  in- 
corporated city  or  town  a  designation  of  the 
streets  in  which  the  same  shall  be  placed 
and  the  manner  of  placing  the  same,  and 
that  the  same  shall  be  so  located  as  In  no 
way  to  Interfere  with  the  safety  or  con- 
venlence  of  persons  travelling  on  or  over  the 
uld  roads  and  highways,  and  that  the  use 
of  the  public  streets  In  any  of  the  Incor- 
porated cltleB  and  towns  of  this  state  shall 
be  subject  to  such  regulations  and  restric- 
tions as  may  be  imposed  by  the  corporate 
suthoiitles  of  said  clttes  or  towns."  The 
ordinance  passed  by  tbe  township  ccHnmittee 
In  rdatlon  to  wires  provides  that  "no  wire 
iban  be  stretched  across  any  public  steeet, 
anuoe  or  highway  la  said  township,  nor 
laid  ond»  tbe  soil  of  any  public  street,  ave- 
nne  or  highway  without  tbe  permission  of 
the  towuflblp  committee."  No  ordinance  has 
been  passed  regulating  In  any  other  manner 
the  use  of  the  streets  of  tbe  township  for 
virea.  Two  questions  arise  under  this  stat- 
ute and  ortlnance:  First,  whether  the  com- 
plainant la  an  incorporated  town,  within  the 
meaning  of  the  statute  giving  to  such  towns 
tbe  right  of  regulation  of  the  use  of  the 
streets;  and.  If  so*  then,  ■ecrad,  whethor 


the  ordinance  in  question  is  a  regulation  of 
the  use  of  the  streets,  within  the  meanlnfr 
of  the  statute.  Both  questions  must  be  an- 
swered In  the  affirmative  In  order  to  sus- 
tain complainant's  right  to  an  Injunction,  for 
the  case  of  American  Union  Tel.  Co.  v.  Town 
of  Harrison  (Van  Fleet,  V.  C;  1879)  31 
N.  J.  Eq.  627,  Is  a  controlling  decision  in 
this  court,  made  directly  upon  the  poln^. 
and  to  the  effect  that  under  this  statute,  and 
In  the  absence  of  a  regulation  by  the  munic- 
ipal authorities  for  the  use  of  wires  across 
streets,  a  telegraph  company  erecting  Its 
poles  on  private  property,  with  the  consent 
of  the  owners,  has  a  legal  right  to  cross  the 
street  with  Its  wires,  at  a  proper  elevation 
above  the  street. 

The  township  of  Summit  was  created  by 
special  act,  March  23,  1869  (P.  L.  638);  and 
its  inhabitants,  on  incorporation,  were  In- 
vested with  the  general  powers  of  other 
townships  In  the  county  of  Union.  No  spe> 
clal  powers  other  than  those  conferred  upon 
townships  In  general  have  been  granted,  and 
the  defendant  therefore  contends  that  the 
township  cannot  be  considered  an  "Incor- 
porated town,"  under  the  statute  in  ques- 
tion. The  supreme  court,  however.  In  a  case 
where  the  point  was.  directly  Involved,  and 
was  the  preliminary  question,  held  that  the 
word  "town,"  as  used  in  this  act,  should  re- 
ceive an  Interpretation  broad  enough  to 
Include  municipalities  formally  styled  town- 
ships, boroughs,  or  villages,  where  the  pub- 
lic highways  were  In  fact  streets,  as  dis- 
tinguished from  country  roads.  Broome  t. 
Telephone  Co.  (1887)  49  N.  3.  Law,  824^  9 
Atl.  754.  The  Judgment  In  this  case  was  af- 
firmed on  error,  but  the  court,  In  affirming,, 
expressly  reserved  decision  upon  this  point. 
50  N.  J.  lAw,  432,  434,  14  Atl.  122.  This 
reservation  by  the  appellate  court  is  relied 
on  by  defendant's  counsel  as  limiting  the 
controlling  effect  of  the  Judgment  of  the  su- 
preme court  now  In  question,  but  I  cannot 
so  regard  it.  The  reservation  undoubtedly 
has,  and  was  Intended  to  have,  the  efTect  of 
leavings  the  appellate  court  itself  free  to  a- 
amlne  the  question  de  novo  hereafter,  when 
thought  necessary;  but  the  correctness  of 
the  decision  below  was  not  expressly  ques- 
tioned or  declared  to  be  doubtful,  and 
therefore,  as  It  seems  to  me,  the  decision  of 
the  supreme  court  must  by  this  court  still 
be  considered  as  a  decision  by  a  court  of 
co-ordinate  Jurisdiction  directly  upon  a  point 
involved.  Under  the  general  rule  of  comity 
of  our  courts,  such  decision  of  a  court  of  co- 
ordinate Jurisdiction  should  be  followed 
(Palmer  t.  Johnson  [Brett,  M.  B.;  1881]; 
13  Q.  R  Div.  8S1,  and  there  is  nothing 

in  the  present  case  to  withdraw  It  from  the 
operation  of  this  general  rule.  For  the  pur- 
poses of  the  present  application,  I  shall 
therafore  apply  the  test  laid  down  by  tbe 
supreme  court  In  Broome  t.  Telegraph  Co. 
as  to  the  character  of  the  complainant  cor- 
pontlon.  mie  affldajltjl^^j^fy^gf^ 


118 


41  ATLANTIC  BBFOBTBB. 


(N.J. 


that  the  highwayi  of  the  township  of  Sam- 
mit,  or  at  least  the  highways  now  InvolTed, 
are  streets  of  a  town,  and  not  country  roads; 
and  I  therefore  hold  that  the  township  has 
the  power  under  this  act  to  regulate  the  use 
of  these  streets  at  the  crossings  in  question. 

second  question  raised  Is  whether  the 
ordinance  requiring  the  previous  consent  of 
the  township  committee  to  the  suspension 
of  wires  across  the  streets  la  a  regulation  of 
the  use  of  the  streets,  within  the  statute. 
The  statute  itself,  which  is  the  only  founda- 
tion of  the  right  of  the  township  to  pass  any 
ordinance  on  the  subject,  has  not  imposed 
the  condition  requiring  such  previous  con- 
sent, nor  does  it  expressly  confer  upon  the 
township  the  right  to  prohibit  or  prevent 
the  use  of  the  streets.  A  right  to  prevent 
the  use  of  the  streets  for  suspending  wires 
unless  previous  consent  is  obtained,  if  such 
a  right  be  lawfully  conferred,  authorizes  a 
refusal  to  consent  at  discretion,  and  confers 
a  virtual  power  of  prohibition.  The  right 
to  the  use  of  the  streets  has  been  expressly 
granted  by  the  legislature,  and  the  power 
to  prohibit  or  Interdict  this  use  so  granted 
cannot  be  Inferred  from  the  declaration  in 
the  proviso  annexed  to  the  grant  that  the 
use  should  be  subject  to  such  regulations 
and  restrictions  as  may  be  im[)OBed.  The 
restrlctionB  intended  in  such  a  proviso  must 
be  held  to  be  restrictions  in  the  nature  of 
regulations,  and  not  restrictions  which  shall 
prohibit  the  use  or  impose  new  conditions 
to  the  power  to  exercise  the  franchise.  A 
power  to  "regulate  and  control"  the  driving 
of  cattle  in  streets  does  not  give  power  to 
prevent  it  altogether.  McConvlll  v.  Jersey 
City  (Sup.;  1876)  89  N.  J.  Law,  38,  44. 
Such  power  of  prohibition  or  of  Imposing 
conditions  upon  which  the  franchise  should 
be  exercised  at  all  was  not  vested  In  the 
township  authorities  by  the  statute,  nor  can 
the  township  committee,  by  its  own  ordi- 
nance, confer  upon  itself  this  power,  or  the 
absolute  right  of  previous  consent  An  or- 
dinance imposing  a  new  condition  upon 
which  the  telephone  company  may  use  its 
franchise  in  or  over  the  public  streets, 'grant- 
ed by  the  legislature,  Is  an  entirely  differ- 
ent thing  from  an  ordinance  regulating  and 
restricting  the  manner  of  erection  and  use 
In  or  over  the  streets.  The  eflfect  of  such 
ordinance  is  to  interdict  the  enjoyment  by 
the  company  of  its  franchise,  except  upon 
terms  and  conditions  which  the  legislature, 
in  its  charter,  has  not  imposed./  This  Is  the 
language  of  Mr.  Justice  De^e  in  North 
Hudson  Co.  Ey.  Co.  v.  Mayor,  etc.,  of  Ho- 
boken.  41  N.  J.  Law,  71,  7S,  in  reference  to 
an  ordinance  requiring  a  license  from  the 
city  as  a  condition  of  running  cars,  where 
no  authority  to  require  such  license  has  been 
conferred;  and  the  same  principle  seems  to 
me  to  be  applicable  here.  Counsel  for  the 
'complainant  rely  upon  the  opinion  of  Mr, 
Justice  Dixon  in  Home  Tel.  Co.  of  New 
Brunswick  t.  Common  GonncU  of  New 


Brunswick  (N.  J.  Sup.;  June,  1896)  40  Att. 
628,  as  indicating  that  in  reference  to  the 
construction  of  a  local  system  of  telephones, 
such  as  Is  involved  In  this  case,  the  munic- 
ipal authorities  have  an  absolute  discretion. 
But  this  decision  was  upon  the  question 
whether,  under  the  telegraph  and  telephone 
act,  the  municipal  authorities  could  be  com- 
pelled to  make  a  designation  of  public 
streets  in  which  the  poles  could  be  located 
for  a  local  system.  The  court  held  that 
such  designation  of  streets  to  be  used  was 
compulsory  only  for  the  through  route  of  the 
company,  but  the  decision  does  not,  in  my 
Judgment,  reach  the  present  question.  In 
the  present  case  the  telephone  company, 
having  erected  Its  poles  for  Its  local  system, 
not  on  the  public  streets,  but  on  private 
property,  and  with  the  consent  of  the  own- 
ers of  the  soil,  does  not  require  any  desig- 
nation or  use  of  the  public  streets  for  the 
erection  of  its  poles.  The  right  of  the  com- 
pany to  the  use  of  the  streets  for  the  mere 
suspension  of  wires  over  them  is  based  on 
the  authority  expressly  given  by  the  legis- 
lature to  use  the  highways  for  erecting  poles 
to  sustain  wires,  and  the  consent  of  the 
owner  of  the  soil;  and  this  use  is  not  by 
the  statute  made  subject  to  the  mere  discre- 
tion of  the  municipal  authorities.  They  can 
only  regulate  and  restrict  it  by  reasonable 
regulations.  Another  case  (Consolidated 
Traction  Co.  v.  East  Orange  Tp.  (N.  J.  Sup. ;. 
Nov.,  1897)  38  Atl.  803,  was  also  relied  on 
to  sustain  the  ordinance  as  a  regulation.  In 
this  case  an  ordinance  which  provided  that 
"no  i>erson  should  trim,  cut  or  break  any 
tree,  limb  or  twig  thereof,*'  etc.,  '*w1thout 
first  obtaining  permission  of  the  township 
committee,  or  their  authorized  agent,"  was 
sustained  as  valid  and  reasonable.  But  the 
township  In  this  case  had  express  legislative 
authority  "to  authorize  and  prohibit  the  re- 
moval or  destruction  of  trees,"  and  the  ordi- 
nance against  removal  or  destruction  with- 
out previous  consent  was  therefore  no  exten- 
sion of  their  power  of  prohibition,  but  a  lim- 
itation of  it;  and,  besides,  the  subject-mat- 
ter of  the  ordinance,  viz.  the  removal  of 
trees,  etc.,  was  one  of  such  character  that 
the  provision  for  the  consent  of  the  commit- 
tee or  its  authorized  agent,  in  each  particu- 
lar case  of  removal,  was  a  reasonable  regu- 
lation, and  perhaps  the  only  practical  regu- 
lation that  could  be  made.  Neither  of  these 
considerations,  on  which  the  decision  was 
based.  Is  applicable  In  the  present  case.  I 
conclude,  therefore,  that  this  ordinance  In 
question  Is  not  a  "regulation  and  restric- 
tion," under  the  statute,  and  that  the  com- 
platnant  has  therefore  failed  to  show  any 
right  to  a  preliminary  Injanctlon,  on  the 
basis  of  the  protection  of  a  statutory  right 
of  previous  consent  There  being  no  inter, 
ference  with  the  puMIc  travel  or  use  of  the 
streets,  there  can  be  no  preliminary  Injunc- 
tion upon  that  ground,  and  the  apidi«atfon 
Is  therefore  denied. 
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BUMBIEB  r.  DUMMBB. 
(Court  of  Srron  and  Appeala  of  New  Jencr. 

Aug.  la  188&) 
Bill  toe  Auhokt— Bipabitios  '  vxom  Hoibuid 

— JCBTlFlCATIoy. 

1.  Where  a  wife  leaves  her  hnsbantt  vlthotit 
Us  ewisent,  and.  while  Ifrioff  separate  and 
apart  from  him,  files  her  bill  for  uimODT  un- 
der the  statute  (2  Gen.  St  p.  1270,  {  20),  the 
burden  of  proof  ib  upon  her  to  establish,  in  ad* 
dition  to  uie  other  required  proofs,  that  she 
left  her  hnslMnd  tor  Justifiable  cause. 

2.  The  wife  is  not  Jnstiled  in  iMTing  her  hus- 
band without  his  consent,  and  living  separate 
and  apart  from  him,  unless  he  committed  a 
matrimonial  offense  snch  as  would  entitle  her 
to  a  decree  of  judicial  separation  or  diasolntion 
of  the  marriage  bond. 

3.  A  bill  was  filed  by  a  wife,  under  the  above 
statute,  for  support  and  maintenance,  while 
living  separate  and  apart  from  her  husband, 
who  off«red  to  support  and  maintain  her  at  ids 
home,  but  not  elsewhere.  Hie  prayer  for  re- 
lief was  based  on  the  allegation  that  a  spinster 
sister  of  the  husband  and  his  two  grown  up 
daughters  by  his  former  wife  were  permitted  to 
reside  in  the  house  with  the  husbana,  and  inter- 
fere with  her  In  the  control  of  the  household  af' 
fairs,  and  othnwiae  annoj  her;  that  when  she 
appealed  to  her  husband  to  prerent  this  intn^ 
(erence,  he  refused  to  do  so^  and  she  thercfwe 
left  him.  to  stay  until  such  time  as  he  should 
make  arrangements  to  put  an  eud  to  the  inters 
ferenee.  There  was  no  allegation  of  violence 
by  word  or  deed,  or  of  any  act  of  immorality  by 
the  husband.  After  hMring  the  evidraee  on 
both  sides,  the  advisoir  master  advised  a  decree 
dismissing  the  bill.  Beld,  on  appeal,  that  the 
evidence  did  not  show  that  the  wife  had  Justlfi- 
aUe  caoae  for  leaTiag  her  hasbaiidL  and  de- 
manding a  separate  maintenanee,  and  that  the 
decree  was  rf^t. 

(SyUabas  by  the  Gonrt) 

On  appeal  from  a  decree  advised  by  Ad- 
Tlsory  Master  Williams. 

Bill  hj  Louisa  Dtimiuer  against  Charles  H. 
Dommer.  Decree  dismissing  tbe  blU.  and 
conaplalnant  appeals.  Afilrmed. 

E.  A.  &  C.  A.  Ransom  and  James  Palmer, 
for  appellant  WUUam  P.  Don^is,  Air  re- 
spondent. 

HBNDRICK80N,  J.  This  is  a  biU  for  ali- 
mony, under  the  twentieth  section  of  the 
divorce  act  (2  Gen.  St  p.  1270),  and  In  It  the 
complainant  charges  her  husband  with  de- 
serting her  at  tbe  dty  of  Jersey  City,  on 
March  25,  1882,  nnder  the  following  ctrcnm- 
stances,  and  says:  That  the  defmdant* s  two 
daoghters  by  bis  first  wife  and  his  spinster 
sister,  who  lived  with  him,  had  since  bis 
marriage  with  complainant  on  October  22, 
1889,  Interfered  with  her  control  and  man- 
agement of  the  honsehold  and  the  serrants, 
and  had,  withoot  consulting  her,  Invaded  her 
private  apartments,  and  abstracted  there- 
from her  personal  correspondence,  and  other- 
wlae  treated  her  with  unklndness  and  In- 
dignity to  an  extent  that  threatened  Injtiry  to 
her  health;  that,  thongh  frequently  urged 
by  her  to  bring  about  a  cessation  of  these 
IndignJtlea,  and  thongh  promising  to  do  so, 
the  defendant  not  only  failed  in  bis  promise, 
but  fmHter  encouraged  and  instigated  said 


treatment;  that  finally,  a  few  days  before 
said  desertion,  tbe  complainant  demanded  of 
tbe  defendant  that  he  exercise  his  anthorlty, 
and  cause  these  Indignities  to  cease,  when 
he  abaohitely  refused  to  comply  wtth  the  de- 
mand, and  told  her  to  go  borne  to  her 
mother's,  adding  that  the  household  sfFalrs 
should  be  conducted,  not  as  the  complainant 
desired,  but  according  to  the  wish  of  hla  sis- 
ter and  daugbters;  that  on  the  morning  of 
said  desertion,  she  informed  the  defendant 
that  she  bad  decided  to  visit  her  parents  for 
a  few  days,  in  order  to  give  him  an  oppor- 
tunity to  consider  her  position,  and  make  ar- 
rangements to  comply  with  her  demand,  and 
restore  her  to  her  rightful  control  of  her 
household  affairs,  but  that  If  he  wished  her 
to  delay  her  proposed  visit,  she  would  do 
so;  that,  tn  reply,  the  defendant  told  the 
complainant  that  bis  marriage  with  her  was 
all  a  sad  mistake,  and  that  she  must  leave 
bis  bouse  at  once,  which  she  did,  going  to 
the  home  of  her  father  In  said  city,  where 
she  remained  up  to  the  time  of  the  filing  of 
her  bill;  that,  though  frequently  applied  to, 
and  requested  so  to  do  by  the  complainant, 
the  defendant  baa  refused  and  n^lected  to 
provide  for  her  support  out  of  bis  ample 
meana 

The  defendant  In  his  answer  denies  In  de- 
tail the  allegations  of  the  bill  as  to  the  al- 
leged Interference  by  his  sister  and  daugh- 
ters with  tbe  complainant's  control  of  tbe 
household  afTalrs,  and  as  to  any  unkind 
treatment  of  the  complainant  by  them.  He 
also  denies  that  he  ever  encouraged  his  sis- 
ter and  daughters  In  such  alleged  111  treat- 
ment, or  that  he  was  ever  requested  to  cause 
tt  to  cease;  but,  on  the  contrary,  he  says 
that  he  used  his  best  endeavors  for  peace 
and  harmony  In  the  family.  He  denies  that 
complainant's  health  was  threatened  by  such 
alleged  111  treatment,  and  says  she  was  al- 
ways In  good  health,  and  would  have  been 
In  good  spirits  and  happy  but  for  her  dis- 
contented and  quarrelsome  disposition.  He 
denies  that  be  ever  told  complainant  that  the 
household  affairs  should  be  conducted,  not 
as  she  desired,  but  as  his  sister  and  daugh- 
ters wished.  He  denies,  also,  the  allegation 
as  to  her  proposed  visit  of  a  few  days  for 
tbe  purpose  named,  or  that  he  ever  told  her 
to  leave  his  honse,  and  says  that  she  left 
him  without  his  consent  and  against  bis  wfll. 
He  denies,  further,  that  he  has,  since  com- 
plainant left  him,  wholly  refused  and  neg- 
lected to  provide  for  her  support,  and  says 
that  on  the  contrary  ne  baa  always  been 
willing  and  ready  to  support  and  provide  for 
her  at  his  home,  but  not  elsewhere,  and  that 
he  has  so  Informed  her  and  her  former  coun- 
sel in  writing.  He  further  says  that,  by  her 
leaving  the  defendant,  she  willfully  deserted 
him  without  any  cause  whatever,  and  that 
such  desertion  has  been  continued  and  ob- 
stinate. The  cause  was  heard  upon  the 
pleadings  and  proofs  before  an  advisory 
master,  who  advised  a  decree  dismissing  the 
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4}U1,  and  from  this  decree  tlie  complainant 
took  an  appeal.  It  tbus  ^peara  by  tbe  bill 
tbat  the  complainant  haa  left  the  hune  of 
her  husband  and  resides  elsewhere,  and  that 
she  seeks  a  decree  for  support  and  mainte- 
nance against  her  husband  while  she  Is  so 
ilTing  apart  from  him.  Under  such  clrcnm- 
etances,  the  burden  Is  npon  her  to  show, 
among  other  things,  that  her  going  away 
from  her  husband  was  not  Toluntary,  but 
tbat  she  was  compelled  to  go  by  his  treat- 
ment or  command;  for  such  a  course  of 
conduct  on  her  part  is  prima  fade  an  aban- 
■donment  ot  her  husband.  Starkey  Starkey, 
21  N.  J.  Eq.  185.  This  doctrine  seems  to 
follow  logically  from  the  nature  <tt  the  proofs 
required  by  the  statute,  the  rule  being  tbat 
«rdlnarUy  the  wife  In  a  suit  thereunder  must 
ahow  that  her  husband,  without  JuMUlable 
«ause,  has  atmndoned  h»,  or  s^arated  him- 
self from  her,  and  refused  to  maintain  and 
provide  for  her;  that  both  facta  must  be 
proved,  both  abandonment  or  separation,  and 
a  refusal  to  support  Anthuti  v.  Anshuts, 
16  N.  J.  Bq.  182.  It  is  not  contended  that 
the  refusal  to  maintain  and  provide  for  eam- 
plalnant  began  while  she  remained  nnda 
her  husband's  roof;  and  since  he  Is  not 
bound,  under  ordinal^  circumstances,  to 
maintain  and  provide  for  her  while  living 
apart  from  him,  it  follows  that  complainant 
must  establish.  In  addition  to  a  refusal  to 
maintain  and  provide  for  her,  the  further 
fact  that  she  left  lier  husband  for  Justifiable 
cause.  What  is  Justifiable  cause  for  such 
desertion?  While  there  has  been  some  vari- 
ance In  the  authorltiea  at  different  periods, 
and  In  different  Jurisdictions,  as  to  the  prop- 
er answer  to  this  question,  it  now  seems  to 
have  become  the  settled  doctrine  of  the 
American  courts  and  In  this  state  that,  In 
order  to  Jtutify  a  wife's  desertion  of  her  hus- 
band, he  must  have  been  guilty  of  such  a 
course  of  conduct  towards  her  as  would,  un- 
der the  law,  entitle  her  to  a  decree  of  separa- 
tion or  absolute  or  limited  divorce  against 
him.  Mr.  Bishop,  after  an  nhanstlve  ex- 
Amlnatlon  of  the  authorities  on  this  subject 
both  In  England  and  In  this  countty,  reaches 
a  conclusion  expressed  In  these  words:  "The 
doctrine  most  favored  In  our  American 
courts,  not  In  every  Instance  settled  In  a 
way  absolutely  excluding  the  criticism  that 
It  Is  dicta,  already  spoken  of,  affirms  our 
proposition  that  acept  where  there  Is  quasi 
consent,  acquiescence,  or  estoppel,  only  the  111 
conduct  which  would  authorize  a  Judicial 
separation  or  dl8S(riution  wUl  Justify  a  de- 
sertion." 1  BiBh.  filar.,  Dlv.  &  Sep.  S  1753. 
The  late  Vice  Chancellor  Van  Fleet,  in  Welg- 
and  V.  Welgand,  41  N.  3.  Eq.  202,  8  Atl.  699, 
whldi  was  also  a  suit  for  alimony  by  the 
wife  under  this  statute,  discusses  this  doc- 
trine with  his  accustomed  vigor  and  ability, 
and  gives  It  his  approvaL  The  syllabus 
reads:  "Whenever  a  husband  commits  a 
matrimonial  offense  which  entitles  his  wife 
to  a  divorce,  he  does  that  which  Justifies 


his  wife  In  leaving  him.**  In  the  course  of 
the  opinion,  the  vice  chancellor  recites  the 
comm<m-law  rul^  of  which  this  doctrine  Is 
the  evident  outgrowth,  as  follows:  "By  the 
common  law,  If  a  husband  turn  his  wife  out 
of  doors,  or  by  cruel  treatment  or  Immoral 
conduct  compels  her  to  leave  him,  be  sends 
her  away  with  his  credit,  and  he  la  answer- 
able to  any  person  who  may  provide  her 
with  sultaUe  support"  He  also  says:  *^ 
my  Judgment,  the  statute  shonid  be  con- 
strued to  give  a  wife  a  right  of  actftm 
against  her  husband  whenever  she  separates 
from  him  under  such  drcumstances  as  win 
mable  a  third  perscm  to  maintain  an  action 
against  him  for  necessaries  furnished  to 
her."  This  doctrine  is  also  very  clearly 
enunciated  by  Justice  Depue  In  his  opinion  in 
Vusler  V.  Cox,  58  N.  1.  Iaw,  516,  22  AtL  847. 
accompanied  by  an  amj^  cltatl<»  of  the 
cases. 

This  rule  shouUl  guide  In  the  dl^osltlon  of 
the  case  now  un6er  comlderatlon.  Haa  the 
complainant  shown  that  her  husband  has 
abandoned  her,  within  the  meaning  of  the 
atatute  thus  construed?  Did  he,  in  other 
wwds,  commit  a  matrimonial  offense  against 
her  at  or  before  the  time  she  left  his  house 
and  began  the  separation?  If  he  did.  It  must 
have  been  on  the  line  of  desertion  or  ex- 
treme cruelty,  for  It  Is  not  intimated  that 
the  defendant  has,  by  Immoral  conduct,  vio- 
lated hla  marriage  vows. 

As  I  Bihall  have  occasion  to  refer  to  the 
question  of  desertion  hereafter,  I  will  pass 
that  for  the  present,  and  see  what  bearing 
the  proofs  may  have  towards  establishing  a 
charge  of  extreme  cruelty  or  turning  out  of 
doors,  such  as  would  entllle  the  complainant 
to  a  decree  of  Judicial  separation.  The  com- 
plainant testified  to  petty  annoyances  from 
the  sister  and  daugbten  of  defendant  from 
time  to  time,— such  as  altering  the  arrange- 
mente  of  the  table  as  sbe  bad  set  It;  find- 
ing fault  with  what  she  provided;  taking 
out  of  her  hands  the  selection  of  the  guests 
to  be  invited  to  a  party  for  the  younger 
daughter,  to  which  the  complainant  says  she 
foolishly  submitted;  the  employment  of  a 
dressmaker  without  notice  to  the  complain- 
ant; and  altering  the  arrangements  of  the 
rooms;  an  offensive  remark  as  to  a  pair  of 
lace  curtains  she  had  hung  up;  the  delaying 
to  send  for  a  doctor  when  she  was  sick,  on 
the  ground  that  she  had  the  measles,  and  a 
doctor  was  unnecessary;  the  permitting  of 
the  meeting  of  a  dancing  class  at  the  house 
a  few  times  on  Saturday  evenhigs,  because 
the  evening  did  not  suit  het;  the  removing 
a  church  bank,  whldL  had  been  left  for  her, 
upstairs,  to  the  room  of  the  eldest  daughter, 
Jennie;  the  using  of  the  llttie  back  room  up- 
stairs 1^  Jennie  for  her  scholan  one  day. 
because  it  was  too  ccOd  in  tbe  dlnli^  room, 
without  consulting  bert  and  also  the  using 
of  tbe  dining  room  In  the  afternoon  for  the 
same  purpose.  Instead  of  the  back  parlor, 
which  she  had  suggested;  the  getting  up  of  a 
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birthday  party  for  the  defendant  without 
telling  her  about  It;  the  permitting  of  Jen- 
nie to  take  the  position  of  nurae  girl  against 
ber  adrlcc,  she  holding  the  position  she  did; 
the  disappearing  of  her  writing  desk  from 
a  shelf  In  her  closet,  containing  a  collection 
of  her  old  lettera,  and  which  was  sent  to  her 
by  Jennie,  after  she  had  left  her  husband, 
with  the  letters  missing;  the  using  of  her 
sewing  table  and  lamp  without  asking  her. 
The  above  includes  every  incident  of  any  Im- 
portance named  by  the  witness  as  causing 
the  annoyances  of  which  she  complained  up 
to  within  one  week  of  the  time  of  the  com- 
plainantfB  leaving.  She  attributed  these  an- 
noyances, In  a  general  way,  to  the  sister  and 
daughters,  bat  said  that  Jennie  made  it  more 
disagreeable  even  than  the  sister  did.  The 
effort  to  show  by  the  complainant  that  the 
defendant  instigated  or  encouraged  these 
annoyances  was  not  very  successful.  While 
the  complainant  speaks  of  her  having  words 
with  her  husband  on  one  or  two  occasions, 
in  which  she  says  he  took  sides  against  her, 
yet  her  testimony  is  that  she  very  seldom 
spoke  to  him  about  these  annoyances,  unless 
something  was  said  to  bring  it  about;  and 
when  asked  tf  she  had  applied  to  him  to  have 
a  stop  put  to  these  annoyances,  her  reply 
was:  "yes;  I  would  ask  him,  but  he  coiild 
not  make  them  do  It.  He  said  he  could  not 
make  them  love  me."  The  complainant  was 
corroborated  by  two  of  the  servants,  who 
had  worked  for  a  short  time  in  the  family, 
as  to  the  Interference  of  the  sister  and 
daughter  with  the  arrangement  of  the  table 
and  the  parlor  furniture,  but  one  of  them 
testified  that  the  complainant  was  not  a  wo- 
man of  much  taste  in  those  matters,  and 
witness  thought  the  change  in  the  table  was 
to  make  It  look  nice.  The  defendant's 
daughter  Jennie  testified,  in  reply  to  these 
charges,  to  the  effect  that  npon  the  marriage 
of  her  father  to  the  complainant,  she  gave  up 
the  large  room  she  had  been  occupying  on 
the  second  floor  to  tbem;  that  she  gave  up 
ber  position  as  housekeeper  to  complainant 
immediately;  that  she  did  not  remember  re- 
arranging the  dining  table,  or  countermand- 
ing any  of  complainant's  orders;  that  her 
father  had  never  encouraged  or  Instigated 
ber  nor  her  sister  and  aunt,  to  her  knowl- 
edge, to  treat  the  complainant  unkindly  or 
with  Indignity;  that  she  did  not  remember 
her  father  ever  speaking  in  any  but  a  very 
kind  way  about  complainant;  that  witness 
may  tiave  changed  some  things  In  the  parlor, 
but  when  she  found  that  complainant  want- 
ed it  a  certain  way,  witness  did  not  change 
It  afterwards;  that  complainant  did  not 
remonstrate  with  her  alraut  these  things,  but 
tier  father  told  her  complainant  bad  objected; 
that  witness  had  been  compelled  to  answer 
the  servant  upon  some  questions  that  would 
arise  in  the  absence  of  complainant,  who  was 
very  seldom  home  to  lunch,  and  only  return- 
ed In  time  for  dinner  In  the  evening;  that  as 
to  the  wilting  desk,  witness  never  saw  It  to 


notice  it  until  they  were  getting  ready  to 
move,  when  she  found  It  in  the  storeroom 
unlocked;  that  she  did  not  remember  its 
contents,  except  that  she  noticed  some  re- 
ward of  merit  cards  belonging  to  complain- 
ant; and  that  the  desk,  with  some  other 
things  of  complainant,  was  sent  to  ber  at  ber 
father's  house.  Witness  denied  any  need- 
less entering  of  complainant's  apartments.  I 
need  not  recount  the  further  testimony  of 
this  witness,  nor  that  of  ber  sister,  which 
was  similar  in  purport  The  defendant  tes- 
tified, denying  that  he  had  ever  encouraged 
his  daughters  or  his  sister  to  treat  his  wife 
with  unklndness  or  indignity,  or  that  he 
ever  refused  to  comply  with  any  reasonable 
demand  of  hers.  He  denied  having  said  that 
the  household  affali-s  should  be  conducted, 
not  as  his  wife  desired,  but  as  his  sister  and 
daughters  wished.  In  reply  to  a  question 
from  the  master,  he  said  that  his  wife  liad 
complained  to  him,  and  found  fault  with  the 
children,  but  for  frivolous  reasons;  that  she 
evinced  no  desire  for  the  company  of  bla 
children,  and  kept  apart  from  the  family 
most  of  the  time,  and  that  he  and  his  wife 
spent  their  evenings  together,  generally,  In 
the  sitting  room  upstairs,  where  he  frequent- 
ly read  to  her;  that  she  was  not  always  in 
this  complaining  mood,  but  was  often  very 
kind,  very  pleasant  and  very  affectionate; 
that  it  was  very  difficult  to  tell  when  she 
would  be  In  these  moods;  that  be  never 
knew  what  to  expect  when  coming  home, 
and  that  he  bad  tried  to  adjust  all  differ- 
ences, BO  far  as  It  lay  in  his  power  so  to  do. 

I  am  convinced  by  the  testimony  that  the 
annoyances  complained  of  have  been  greatly 
exaggerated  in  the  warmth  of  this  contro* 
versy,  and  that  while  the  sister  and  daugh- 
ters have  intruded  somewhat  upon  complain- 
ant's rights  in  the  control  of  the  household, 
yet  that  the  complainant  herself  was  not 
without  fault  in  the  premises.  But  I  fail  to 
find  that  the  husband  encouraged  the  inter- 
ference complained  of,  or  that  his  conduct 
towards  his  wife  was  such  as  to  give  her  any 
sort  of  ground  for  a  charge  of  extreme  cruel- 
ty, such  as  would  authorize  a  decree  against 
him  for  Judicial  separation.  There  is  no 
proof  whatever  that  the  health  of  complain- 
ant was  disturbed  or  threatened  as  a  result 
of  these  annoyances. 

It  now  becomes  necessary  to  notice  the 
chief  contention  of  the  counsel  for  the  com- 
plainant  which  is  that  upon  the  whole  case. 
Including  the  after  conduct  of  the  defend- 
ant the  latter  deserted  the  complainant  and 
she  thereby  became  entitled  to  the  relief  pray- 
ed for.  This  contention  makes  it  necessary  to 
examine  the  testimony  as  to  the  events  that 
happened  at  and  after  the  time  complain- 
ant left  her  husband.  As  to  these,  com- 
plainant testified  that  about  one  week  be- 
fore her  departure,  Jennie  was  expecting  the 
company  of  a  young  lady,  and  her  father 
arranged  everything  that  was  put  on  the 
table;  and  torther  said:  "I  was  arranging 
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things  down  stairs,  and  I  was  speaking  to 
Mr.  Dummer,  and  I  aald  that  oar  marriage 
.was  all  a  sad  mistake.  Several  times, 
when  I  would  speak  of  anything,  Mr.  Dum- 
mer would  aay:  *Go  back  to  yonr  mother; 
yon  oughtn't  to  hare  left  her.'"  She  also 
said  that  two  days  before  she  left,  she  had 
words  with  her  husband  upstairs  at  night, 
about  his  glTlng  an  order  to  the  servant, 
and  consulting  Jennie  as  to  how  she  want- 
ed a  certain  dish  dressed;  and  then  witness 
proceeded:  "I  told  him  not  to  serve  me  like 
that  again.  I  said  I  had  stood  all  I  Intend- 
ed to  stand,  and  then  1  hardly  know  what 
took  place,  and  finally  he  told  me  to  go 
home;  I  had  made  a  mistake  to  marry,  and 
go  home."  She  said  that  the  next  day  she 
engaged  the  expressman  to  be  at  the  house 
at  7  o'clock  the  following  morning,  and  then 
her  narrative  proceeds:  "That  evening,  aft- 
er the  young  lady  bad  gone,  Mr.  Dummer 
saw  my  trunk,  and  he  asked  me  what  that 
was.  I  said.  Ton  told  me  to  go.'  He  went 
downstairs,  and  I  heard  him  say  to  Jennie, 
'She's  going.'  That  evening  I  said  to  him: 
If  you  do  not  want  me  to  go,  I  won't.  The 
man  will  be  here  to-morrow,  morning,  and  l 
will  tell  bim  to  go.'  We  only  had  the  same 
kind  of  an  unsatisfactory  talk,— Qiat  it  was 
all  a  mistake,  my  marrying;,  and  I  said: 
'Well,  we  must  have  some  different  arrange- 
ment Z  cannot  live  like  this.  Four  wo- 
men cannot  run  one  house.  We  do  not  get 
along,  do  we?  I  cannot  do  anything  to 
please  anybody."  She  myu  that  about  6 
the  next  morning  she  asked  her  husband  If 
she  should  go,  and  soon  after,  when  the  ex- 
pressman came,  told  her  husband  to  be 
quick, — say  one  thing  or  the  other,— and  that 
he  replied,  "You  go  now."  She  says  they 
were  all  alone  upstairs  at  the  time,  and  that 
her  husband  went  down,  and  sent  up  the 
servant  girl  to  her  with  a  cup  of  coffee  and 
some  chops;  that  she  bad  her  pictures  and 
wedding  presents  down  In  the  hall,  and 
when  the  things  were  on  the  wagon,  defend- 
ant said  he  had  to  go,  and  that  he  walked 
down  the  steim  with  her,  and  as  far  as  the 
bridge.  She  further  says  she  told  htm  that 
morning  she  would  be  away  for  a  time,  nn- 
tll  he  should  make  arrangements,  and  that 
she  could  not  live  that  way  any  longer;  that 
he  seemed  to  think  he  could  not  make  any 
alteration;  th&t  the  next  morning,  the  eon- 
tents  of  the  sewing  closet  and  her  bedroom, 
all  the  fixings  off  her  bureau,  and  a  clock, 
were  sent  to  her.  It  was  more  than  a  year 
after  this  before  any  correspondence  waa 
had  between  the  parties.  From  this  state 
of  facts,  counsel  contends  that  It  Is  estal>- 
llshed  that  defendant  showed  a  desire  for 
the  separation;  that  It  was  his  duty  to  ask 
his  wife  to  return,  and  to  make  an  active 
effort  to  induce  her  so  to  do;  and  that  he 
failed  in  that,  and  was  guilty  of  desertion. 
In  support  of  this  contention,  the  cases  of 
Sargent  v.  Sargent,  36  N.  J.  Eq.  645,  and 
Schauck  T.  Schonck.  38  N.  3,  Eq.  It63|  wen 


cited.  They  lay  down  the  principle  that 
when  the  act  of  desertion  occurs  wftliont 
reason  on  the  husband's  part,  and  without 
fault  on  the  wife's  side,  the  same  efforts  to 
restore  harmonious  relations  are  not  expect- 
ed from  her  as  would  be  from  blm  if  the 
case  were  reversed.  But  these  cases  were 
suits  for  divorce  for  desertion,  and  the  prin- 
ciple has  nc  application  to  a  wife's  suit  for 
supiMrt  and  maintenance  while  ll-ving  apart 
from  her  husband.  But,  even  If  the  law 
supported  the  contention  of  counsel,  are  the 
facts  alleged  by  complainant,  on  which  he 
relies,  satisfactorily  established?  The  de- 
fendant testified  that  be  gave  no  order  to 
the  servant  about  liie  cooking  at  any  time 
contrary  to  complainant's  wIAes;  that  he 
did  not  tell  her  to  go  home,  and  says  he 
never  had  such  thought  or  intention.  He 
admits  on  one  or  two  occasions  she  may 
have  threatened.  In  a  petulant  way,  to  go 
home,  and  Oiat  be  may  have  said  in  reply, 
"Why  dont  you  go?"  He  also  says  that  the 
nlgbt  before  sbe  left  bim,  he  and  his  wife 
had  spent  an  hour  or  so  In  a  very  pleasant 
way  with  the  company  that  waa  there,  and 
that,  upon  going  to  their  room  to  retire,  she 
Informed  blm  for  the  first  time  that  she  waa 
going  to  leave  him  in  the  morning,  and  that 
she  had  ordered  the  expressman  to  come 
early,  so  Uiat  he,  witness,  could  see  that  she 
took  nothing  away  that  did  not  belong  to 
her.  He  says  he  gave  her  plainly  to  under- 
stand that  if  she  left  him  sbe  did  It  on  her 
own  res[>on8lbIlity;  that  he  expressed  hts 
regret  at  her  determination,  and  probably 
said,  as  she  stated,  that  their  marriage  bad 
proved  a  sad  mistake.  He  denies  telling 
her  to  go,  or  to  go  now,  as  sbe  expressed  it, 
and  says  there  was  no  such  conversation; 
that  she  made  no  proiwsltion  of  any  kind, 
but  merely  told  him  she  was  going  to  leave 
him;  ttiat  she  could  live  In  three  rooms  with 
him,  but  she  would  not  live  with  his  family: 
that  neither  he  nor  his  wife  spoke  a  harsh 
or  an^ry  word,  and  that  She  kissed  him  good- 
bye before  she  went  I'hls  last  statement 
was  not  dented  by  complainant,  and  Is  not 
inconsistent,  I  think,  with  the  other  testi- 
mony. 

It  Is  admitted  by  complainant  that  she  had 
told  defendant  before  the  marriage  that  she 
would  not  live  with  his  sister,  and  that  It 
was  a  good  deal  to  ask  her  to  do,  to  marry 
him  with  two  grown  daughters  and  a  sister; 
and  that  before  she  left  her  hnsband,  she. 
with  her  mother,  had  taken  advice  of  a 
lawyer  as  to  her  leaving. 

My  conclusion  from  the  evidence  Is  that 
complainant  did  not  leave  her  husband  as 
the  result  of  111  treatment  by  him,  or  because 
of  his  alleged  command  to  her  to  go,  bat 
because  she  had  determined  to  act  upon  the 
advice  she  had  taken,  and  to  leave  her  bus- 
band  until  such  time  as  she  might  be  able 
to  compel  him  to  exclude  from  his  home  bis 
sister,  and  perhaps  his  daughters  also.  I 
think  this  concloBlon  Ib  farther  ■trengthemed 
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by  wtiat  ridlowed  between  these  partleB.  On 
Me7  2,  1898.  complainant's  eonmel  wrote  de- 
fendant, expreeatng  the  wish  and  desire  of 
his  client  to  renew  her  marttal  relBtlons  in 
any  comfortable  home  be  might  famish, 
where  she  wonld  not  he  subjected  to  any  un- 
necessary Interference  or  mnnoyance.  De- 
fendant's connsel  rolled  by  letter,  saying 
that  defendant  had  always  provided  Cor  his 
wife  such  a  home,  and  bad  at  no  time  refus- 
ed her  his  home,  and  that  It  was  open  to  her 
to  share  with  himself;  that  complainant  had 
Tolnntarily  left  her  husband's  bed  and  board 
and  home,  and  that  he  declined  to  support 
her  awiay  from  his  home.  On  July  1,  1898, 
complainant  herself  addressed  a  letter  to  her 
husband,  whlcAi  concluded  with  an  offer  to 
condone  the  past,  and  renew  all  her  marital 
dntlea,  vn  his  guaranty  or  assurance  that  she 
should  not  be  again  Interfered  wttb  In  the 
performance  of  such  duties  by  his  sister  or 
daughters.  To  this  defendatat  replied,  say- 
ing. In  conclusion,  that  his  honse  was  free  to 
an  Its  members,  under  |RT>per  restrictions, 
and  that  be  did  not  Intend  to  lire  apart  from 
them,  nor  make  them  feel  that  th^  were  not 
at  home  In  their  father's  house;  that  If  she 
was  deslroos  to  return  to  her  home,  she  was 
at  liberty  to  do  so;  that  she  knew  when  ihe 
married  him  ttmt  his  family  eoaslsted  of  his 
two  daushters,  recently  deprived  by  deaUi 
of  a  Christian  mother,  and  ftlsft  of  an  aged 
and  Infflrm  sister,  left  in  his  care  by  his  par- 
ents, and  who  had  no  cither  home  or  support 
The  writer  also  reminded  her  of  her  failure 
to  try  to  be  a  mother  to  his  dilldrra,  and  to 
win  th^  affection,  as  sbe  rtouM  have  done, 
and  doses  by  saying:  "Here  Is  my  home, 
which  yon  may.  If  yon  wfll.  make  your  hap- 
py home.  It  remains  wtEh  yourself  wbettier 
jnu  win  do  80  or  not.  Thta  home  shall  not 
be  dissolved  by  any  act  ef  mine,  bat  shall 
remain  for  myself  and  children.  In  which 
yoo  can  hare  the  wife  and  mother's  part** 
There  was  one  further  letter,  and  a  response; 
she  again  offering  to  return  to  her  home 
upon  an  assurance  that,  When  she  did  re- 
tnm,  she  shoald  be  protected  from  all  In- 
terferences and  annayances  by  and  from  the 
meroben  of  his  family,  and  asking  If  be  was 
wflUng  to  give  her  mch  assnrance.  In  his 
reply  to  her.  defendant  said  that,  although 
■he  had  left  him  without  his  consent,  his 
home  was  still  open  to  her  for  her  return, 
and  that  she  ahoald  remember  that  no 
amount  of  authority  on  his  part  could  com- 
pd  the  members  of  his  family  to  lore  and 
reflect  her,  unless  her  attltode  towards  tbnn 
should  win  them  to  her. 

It  seems  to  me  clear  that  the  complain- 
ant was  not  Jnstlfled  In  aaneztog  the  con- 
ditions did  to  her  irroposed  return  to  her 
fansbaad.  Since  the  Interferences  and  annoy- 
ances eomirialned  of  did  not,  as  we  have  al- 
ready seen,  amount  to  Justifiable  cause  for 
the  eomplalBanys  leaTlng  her  husband,  thehr 
rsssatkm  cannot  be  lawfully  Imposed  as  the 
^''■^mffn  of  bv  ntatB  to  blm. 


It  follows,  as  a  corollary  to  this,  that  the 
contention  of  counsel  that  defendant  1» 
guilty  of  the  ofTense  of  desertion  also  fallft. 
The  conclusion  I  have  reached  also  finds  en- 
couragement in  a  recognised  prlnclfde  «C 
public  policy  that  separation  between  the- 
parties  to  the  marriage  contract  Is  not  to  he 
tolerated  for  light  causes.  Mr.  Bishop  says 
of  It:  "The  entire  splrtt  of  our  marriage  law 
pronounces  that  the  parties  should  dwell  Ik 
practical  matrimony,  In  distinction  from  m 
mere  theoretical  sustaining  of  the  legal  rela- 
tion without  cohabitation."  1  Blsh.  Mar, 
DlT.  &  Sep.  I  1751.  See.  also,  section  ITSSk 
Id.,  and  Orove's  Appeal.  37  Pa.  St 
A  desertion  is  not  Justified  because  of  tn- 
flrmltles  and  defects  of  temper  or  conduct 
merely  In  either  of  the  parties  to  the  mar- 
riage contract.  These  they  undertake  ta» 
put  up  with  wboi  they  agree  to  take  eaclk 
other  for  better  or  for  worse.  Boyce  t, 
Boyce,  23  N.  JT.  Hq.  387. 

Under  the  circumstances  of  this  case,  tb& 
only  legal  course  left  open  to  the  complain- 
ant was  to  accept  defendant's  offer  of  bis 
home  without  OHtdltlon,  and.  if  permitted 
to  do  so,  to  re-enter  there  upon  the  perfomk- 
ance  of  her  marital  duties.  Then,  If  the  de- 
fendant had  declined  to  receive  her,  or  If,, 
upon  her  return,  he  had  acted  In  such  disre- 
gard of  her  rights  aa  to  entitle  her  to  a  Ju- 
dicial separation,  there  would  have  been  d* 
bar  to  her  success  In  a  suit  of  this  charac^ 
ter. 

The  dalm  that  thwe  was  an  antenuptial 
contract  In  this  case,  to  the  effect  that  the 
sister  was  to  lire  elsewhere  than  with  tbe 
defendant  after  the  marrl^e,  even  if  arall- 
able  as  a  defease,  to  not  sustained  by  the 
eridenee. 

The  complainant  was  not  entlfted  to  the 
relief  prayed  tor,  and  her  Mil  was  proper^ 
dismissed.   I  will  tberefon  TOte  to  affirm. 


WANAMASSA  AMUSBMBNT  PARK  A|98*Zr 

et  al.  T.  CLARK. 

(Oourt  of  nrrors  and  Appeals  of  New  Jns^. 
Sept  18,  1898.) 

ArPBAIr-RSTIBW— ASBIOHWVHT  OV  ErROBS. 

1.  In  the  sbseace  of  a  bill  of  exceptions,  error 
may  not  be  assigned  upon  matter  that  soeh  blD 
ahoald  contain. 

2.  The  fact  that  the  case  was  tried  by  the 
court,  a  Jury  being  waived,  Ao«b  not  abrogate 
tills  rule. 

(Syllabus  by  the  Conrt.) 

Error  to  clrcidt  court,  Essex  county. 

Action  by  A.  Judson  Olark  against  tb» 
Wanamassa  Amusement  Park  Assodatltni 
and  others.  Judgment  for  plaintiff.  Defend- 
ants bring  error.  Affirmed. 

R.  T.  ft  W.  B.  Stout  and  H.  H.  Walnwrlght, 
tor  plaintiff  In  error.  T.  A.  MlUra,  (or  de* 
f  endant  In  error. 
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QABRISON,  J.  Brror  Ib  aulsiwd  upon  & 
Judgment  of  tbe  clrcnlt  court  Tbere  Is  no 
bill  of  exceptlonc,  and,  u  the  ^ndgment  1b  In 
common  form,  rendered  npon  a  general  Is- 
sue to  tlie  common  coants,  there  Is  nothing 
upon  which  the  writ  of  error  can  operate. 
In  such  case,  In  the  absence  of  a  bill  of  oc- 
c^tlons,  error  may  not  be  assigned  iqMn 
matter  that  soeh  bill  Should  contain;  nel- 
ther  can  the  Judgment  below  be  reversed. 
Robblna  t.  Vanderbeck,  55  N.  J.  Law,  3M, 
26  AtL  9ia. 

The  fact  that  the  case  was  tried  by  tbe 
conr^  a  jury  being  walred,  while  It  alters 
the  practice,  does  not  abrc^te  tbe  canon  of 
common-law  procedure  In  this  respect  Tbe 
two  essential  of  that  procedure  are  that  tbe 
facts  In  controTersy  cannot  be  transferred 
to  the  higher  court  for  the  purpose  of  rerlew, 
and  that  the  particular  portions  of  tbe  Judi- 
cial conduct  that  are  crasldered  erroneous 
must  be  specified  and  embodied  in  the  Judi- 
cial certificate.  Mills  t.  Mott.  69  N.  J.  Law, 
15,  34  AtL  947. 

In  the  present  case  nothing  appears  but  the 
record  Its^,  and  the  Judgment  most  there- 
fore be  affirmed. 


WAOGAMAN  v.  NUTT. 

<Oonrt  of  Appeal!  of  Maryland  Jane  30, 1806.) 

I'rdsts— CoMTBrcnoa  or  iNSTRuiiBirr— Oorfoba- 
TioxB— Flbadi:(0— Plbas  ik  &batb< 
MB?rr— TiMB. 

1.  Defradant  held  shares  of  stock  as  trustee 
under  an  agreemeDt  entitUog  the  cestui  que 
trust  to  demand  a  return  of  t£e  pnrchase  mon- 
ey, and  proTiding,  on  failure  to  so  return  it,  the 
trust  might  be  terminated  in  a  specified  man- 
ner. On  failure  to  receive  back  hia  purchase 
money  after  having  made  the  required  demand, 
the  cestui  que  trust  commenced  suit  against 
defendant  IndlTiduallv  to  recover  the  amount 
■paid  for  the  stoclt.  Plnintiflf  testified  that  de- 
fendant had  requested  him  not  to  sue,  and  had 
never  dispnted  the  debt,  bat  had  promised  to 
pay,  and  bad  offered  hts  note  for  a  portion  of 
It,  and  promised  to  pay  the  balance  as  soon  as 
he  could.  In  a  previoas  soit  by  plaintiff  to  com- 
pel a  conveyance  of  the  shares,  defendant  had 
answered,  alleging  a  conditional  tender  of  tbe 
purchase  money.  BHd,  that  plaintiff  waa  enti- 
tled to  recover. 

2.  Where  defendant  filed  a  plea  in  bar  of  an 
action  on  a  contract  by  which  he  and  others 
were  jointly  bound,  a  subsequent  plea  in  abate* 
meat,  baaed  ca  the  failure  to  sue  his  joint  obli- 
gors, was  pHverly  refused. 

Appeal  from  supertw  court  of  Baltimore 

city. 

Attachment  suit  by  Galvln  B.  Nutt  against 
John  F.  Waggaman.  Tbere  was  a  Judgment 
for  plaintiff,  and  defendant  appeals.  Af< 

firmed. 

Argued  before  McSHERRT,  O.  J.,  and 
BRYAN,  FOWLER,  BRIBCOB,  PAGB,  and 
BOYD,  JJ. 

Thoa  R.  Clendlnen  and  Bd.  a  Oarrlngton, 
for  appellant  F.  C.  Sllnglufl  and  Wm.  T. 
Donaldson,  for  appellee. 


BRIBCOB,  J.  This  is  «  prooeeOlng  by  at- 
tachment Instituted  on  July  14.  1897.  In  the 
siQwrlor  court  of  Baltimore  <dty,  by  the  ap- 
pellee, CalTln  R.  Nutt  a  dtlsen  of  Frederick, 
Md.,  agaiiMt  the  appellant  John  F.  Wagga- 
man. a  resident  of  the  dtj  of  Washington. 
The  trial  below  was  upon  the  short-note 
case.  The  cause  of  action  was  as  ftdlows: 
"Jobn  F.  Wsggaman  to  Calvin  R.  Nutt  To 
amount  due  for  tbe  stock  In  tbe  Slnepnzent 
BeaA  Cmnpany,  whldi  tbe  said  Waggaman 
E«reed  to  pay  the  said  Nutt  upon  tbe  said 
Nutt  giving  tbe  said  Waggaman  nodce  that 
he  wanted  a  return  of  tbe  Taluatloo  put  on 
said  stock  by  agre^ent  between  them 
(whidi  notice  was  duly  glv^.  $2,200X10,'* 
Tbe  attachment  was  dissolved  on  appearance 
of  the  defendant  and  upon  btmd  filed.  The 
case  was  tried  upon  tbe  pleas  of  never  In- 
debted, never  promised,  and  limltationa  Tbe 
defendant  reerared  three  exceptions  to  the 
rulings  of  the  'court  'ud,  tbe  Judgment  be- 
ing against  him,  he  has  appealed. 

As  the  questions  In  the  case  are  presented 
by  the  bills  of  exception,  wa  win  consida 
them  in  their  regular  order. 

It  appears  from  the  record  that  some  time 
in  the  year  18B2  the  plaintiff  purchased  19 
shares  of  the  capital  stock  of  the  Slnepuxent 
Beach  Company,  which  owned  the  sum- 
mer resort  Ocean  City,  Md.,  for  the  sum  of 
(2,090,  upon  certsln  representetlons  previ- 
ously msde  by  cm  Harvey  L.  Page  and  tbe 
defendant  Waggaman.  The  certificate  of 
stodE  which  was  issued  by  the  company  con- 
tains the  contract  of  sale,  and  reads  as  fol- 
lows; "Whereas,  Jobn  F.  Waggaman  and 
Harvey  L.  Page  have  secured  a  controlling 
Interest  In  the  capital  stock  of  tbe  Slnepux- 
ent Beach  Company,  a  corporation  duly  cre- 
ated and  existing  under  and  by  virtue  of  the 
laws  of  the  stete  of  Maryland;  and  whereaa, 
tbe  money  necessary  to  make  tbe  purchases 
of  said  controlling  Interest  was  advanced  by 

divers  persons:  nnd  wher«s,  the  who 

hsd  advanced  said  money  have  agreed  with 
tbe  said  Waggaman  and  Page,  and  with  each 
other,  that  the  stock  representing  such  con- 
trolling Interest  shall  be  issued  In  the  name 
of  Samuel  Maddox,  Jobn  F.  Waggaman.  and 
Harvey  L.  Page,  trustees,  to  be  held  by  tbem 
In  oue  block  for  (8)  eight  years,  and  have  fur- 
ther agreed  that  proxies  or  powers  of  attor- 
ney. Irrevocable  except  aa  hereinafter  pro- 
vided, shall  be  given  to  the  said  Waggaman 
and  Page,  or  the  survivor  of  them,  to  vote 
upon  tbe  said  controlling  Interest  at  all  meet- 
ings of  the  stockholders  that  may  be  held 
during  tbe  said  period  of  eight  years,  and 
have  also  agreed  to  pay  tbe  said  Waggaman 
and  Page,  as  compensation  for  their  services 
In  procuring  such  controlling  Interest  and 
looking  after  the  affairs  of  said  company,  a 
sum  equal  to  fifty  per  centum  of  any  profits 
on  the  stock  so  purchased,  whether  such 
profite  be  in  tbe  shape  of  dividends  on  said 
stock,  from  tbe  sale  of  lands,  otherwise, 
which  compensation  said  trustees  ara  anOior- 
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ized  to  retain  and  pay  to  the  said  WaKaman 
and  Page,  their  executors  and  aaslgna,  and 
have  further  agreed  tliat,  at  the  end  of  the 
said  period  of  eight  yeara,  the  eaid  tniBtees 
shall  canae  to  be  issued  to  each  of  the  said 
beneficial  owners  of  said  stock  a  separate 
certificate  for  the  number  of  shares  owned 
by  him,  when  and  after  such  beneficial  own- 
er shall  hare  paid  or  caused  to  be  paid  or 
satisfactorily  secured  to  the  said  Waggaman 
and  Page,  their  executors  or  administrators, 
ooe-balf  of  the  difference  between  the  mar- 
ket Talne  of  the  said  stock  at  that  time  and 
what  was  paid  for  It  to  wit  one  hundred 
and  ten  dollars  ($110.00)  per  share;  and 
whereas,  the  said  Waggaman  and  Page  have 
secured  that  if.  at  any  time  during  said  pe- 
riod of  eight  yeara,  any  beneficial  owner  of 
said  stock  becomes  dissatisfied  with  their 
management  of  the  afTalrs  of  said  company, 
be  shall,  after  six  months'  notice  in  writing 
to  the  said  Page  and  Waggaman,  be  entitied 
to  demand  a  return  of  the  money  advanced 
by  him,  with  six  per  cent.  Interest  thereon, 
and  on  the  receipt  thereof  fals  Interest  In  the 
property  of  the  said  company  shall  straight- 
way cease  and  determine,  and  If,  after  notice 
given  as  aforesaid,  the  money  advanced  by 
such  tieneflclal  owner,  with  six  per  cent  In- 
terest thereon.  Is  not  returned  to  him,  then 
the  said  Waggaman  and  Page  have  agreed 
that  the  said  proxies  or  powers  so  as  afore- 
said to  be  given  to  them  may  be  revoked  by 
a  vote  of  the  beneficial  owners  of  a  majority 
of  said  stock,  which  majority  may  authorize 
and  empower  some  other  person  or  persons 
to  vote  on  said  stock  at  all  meetings  of  the 
stockholders  In  the  place  and  stead  of  the 
said  Waggaman  and  Page,  and  may  also  fix 
upon  some  reasonable  time  within  which  the 
affairs  of  the  company  shall  be  closed  up, 
bnt,  before  the  said  proxies  or  powers  of  at- 
torney to  said  Waggaman  and  Page  are  re- 
voked, they  shaU  have  the  right  to  dfflnand 
and  receive  the  compensation  hereinbefore 
provided,  to  be  determined  In  case  of  dis- 
agreement by  arbitrators,  one  to  be  selected 
by  the  said  Waggaman  and  Page,  and  one 
by  tbe  beneficial  owners  of  a  majority  of 
said  stock,  the  two  so  selected  to  have  pow- 
er to  nominate  a  third,  and  the  decision  of 
said  arbitrators  to  be  final  and  conclusive 
upon  said  Waggaman  and  Page  and  the  said 
beneficial  owners;  and  whereas,  the  bene- 
ficial owners  of  said  stock,  representing  the 
controlling  interest  In  the  affairs  of  said  com- 
pany, are  desirous  of  having  written  evi- 
dence of  snch  ownership:  Know,  therefore, 
all  men  by  these  presents,  that  we,  Samuel 
Maddox,  John  F.  Waggaman,  and  Harvey  L. 
Page,  do  hereby  certify  and  declare  that  we 
hold  nineteen  shares  of  the  capital  stock 
of  tbe  Slnepnxent  Beach  -Company  for  tbe 
use  and  benefit  of  Calvfn  Bouth  Nutt  his 
executors,  administrators,  and  assigns,  sub- 
ject nerertbeiess,  to  aH  the  conditions,  pro- 
TlsloBS,  and  agreements  hereinbefore  set 
fortlL  This  certificate,  on  bebig  surrender^ 


ed,  may  be  transferred  only  on  our  books  in 
person  or  by  power  of  attorney.  In  testi- 
mony whereof  we  have  hereunto  set  our 
hands  and  seals  this  seventh  di^  of  April, 
A.  D.  1882.  Sam.  Maddox.  Trustee.  [Seal.] 
John  F.  Wa^man,  Trustee.  ^efUJ  Har 
vey  L.  Page,  Trustee.  [Seal.]" 

On  the  3d  of  April,  1803,  the  appellee  serv- 
ed upon  M&um.  Waggaman  and  Page  a  no- 
tice in  these  words:  "Washington,  D.  G., 
April  8,  1883.  TO  Messrs.  John  F.  Waggar 
man,  Harvey  L.  Page— Gentiemen:  This  Is 
Intended  to  Inform  yon  that  I  am  not  satis- 
fled  with  tbe  management  of  the  affairs  of 
tbe  Slnepnxent  Beach  Oa  As  yon  have  con- 
trol of  the  stock  of  the  company,  you  are 
probably  willing  to  accept  responsibility  for 
the  course  things  have  taken.  On  reference 
to  tbe  pool  agreement  I  find  a  provision  re- 
quiring you,  after  six  months'  notice,  to  re- 
turn to  holders  of  pool  stock,'  who  may  t>e 
dissatisfied  with  your  management  the  mon- 
ey paid  by  them  therefor,  with  six  per  cent 
added.  This  will  notify  you  that  I  shall  ex- 
pect you  to  comply  with  this  provision.  In 
my  case,  and  repay  me,  within  six  months 
from  this  date,  the  sum  of  f2,0UO.O0,  with 
Interest  thereon  at  six  per  cent  from  the 
19th  day  of  March,  1892,  to  date  of  payment 
On  receipt  of  this  sum  and  interest  I  will 
assign  to  you  the  certificate  of  ownership  of 
19  shares  of  stock  Issued  to  me  by  yourself 
and  Mr.  Samuel  Maddox  aa  tmsteea,  under 
date  19th  March.  Yours,  respectfully,  [Slgn- 
edj  C.  R.  Nutt" 

On  the  22d  of  August  1895.  proceedings 
were  begun  by  the  appellee  In  the  supreme 
court  of  the  District  of  Ck)lumbla  against  the 
trustees  of  this  company  for  the  purpose  of 
having  transferred  and  delivered  to  him  his 
19  shares  of  capital  stock  In  the  Sinepuxent 
Company  held  by  the  trustees,  free  of  all 
trusts  whatsoever.  This  proceeding  was  But>- 
sequentiy  abandoned  by  the  appellee,  but 
the  trustees  In  their  answers  filed  in  that 
cause,  and  admitted  as  evidence  In  this  case, 
practically  admit  the  Indebtedness  as  con- 
tended for  by  the  appellee  here.  Waggaman 
In  his  answer  states  tbat  be  offered  to  give 
him  (the  appellee  here)  a  check  for  the 
amount  and  Interest  provided  he  would  pro- 
cure from  bis  wife  a  written  request  to  tbat 
effect;  and  the  trustee  Page  states  in  his 
answer  he  was  not  then  able  to  meet  the  de- 
mand so  made  on  blm.  The  appellee  testi- 
fied that  at  the  time  he  gave  Mr.  Waggaman 
the  second  notice  that  he  would  sue  under 
the  agreement  he  (Waggaman)  asked  him 
not  to  sue,  that  he  Intended  to  fix  the  matter 
up;  and  he  allowed  two  years  to  elapse  be- 
fore bringing  the  suit  *T  had  the  last  con- 
versation, I  think,  with  him.  In  reference  to 
tbe  matter,  after  he  had  bought  the  prop- 
erty down  at  Ocean  City,  within  the  past 
year.  *  *  *  I  bad  hardly  ever  allowed  a 
month  to  go  by  that  1  did  not  coll  on  him  or 
have  a  conversation  with  him.  *  *  *  He 
never  did  deny  owing  me  the  money.  Be 
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never  refused  to  pay  It  He  always  told 
me  he  Tras  going  to  settle  It,  and  told  me 
not  to  sne  blm,— not  to  bring  any  salt;  there 
was  no  use  of  he  and  I  having  any  trouble.** 
Re  further  stated:  **Xn  1895  I  wanted  to 
settle  with  him.  He  promised  to  pay  me 
this  money.  He  told  me  to  get  my  paper, 
and  when  I  went  to  him  he  offered  me  hla 
note  for  $1,500  If  I  would  surrender  this  to 
him,  and  I  could  get  the  note  discounted  at 
my  bank.  He  was  to  pay  me  the  balance 
whenever  It  was  convenient  to  him,  I  de- 
<*llDed  to  take  hia  note  and  surrender  my 
paper." 

Now,  we  do  not  think  It  necessary  to  fur- 
ther consider  or  review  the  evidence  of  the 
case.  It  Ib  quite  clear  that  It  was  legally 
snffldent  to  entitle  the  plaintiff  to  recover, 
and,  unless  the  court  committed  some  error 
In  Its  rulings  upon  the  law,  the  Judgment 
must  be  affirmed.  We  come,  then,  to  the 
questions  raised  by  the  exceptions. 

The  first  prayer  offered  by  the  defendant, 
at  the  close  of  the  plalntltTs  case,  upon  the 
legal  sufficiency  of  the  evidence,  and  which 
was  rejected  by  the  court,  was  clearly  er- 
roneous. It  sought  to  withdraw  the  case 
when  the  evidence  was  sufficient  to  be  left 
to  the  Jury. 

The  question  raised  by  the  second  bill  of 
exception  is  Identical  with  the  question  pre- 
sented by  the  motion  In  arrest  of  judgment, 
and  relates  to  the  plea  In  abatement,  whJch 
was  properly  refused  by  the  court  It  was 
settled  by  this  court  In  Spencer  v.  Batten. 
84  Md.  421,  85  AtL  1097.  that  "a  plea  In 
abatement  cannot  be  pleaded  after  a  pica 
In  bar  has  been  filed,  unless  the  facts  relied 
on  to  abate  the  action  arise  afterwards.  If 
It  be  conceded,  as  contended  by  the  appel- 
lants, that  a  plea  In  bar  only  waives  mat- 
ter In  abatement  then  existing,  and  of  which 
the  party  was  aware  at  the  time  when  his 
plea  In  bar  was  filed,  this  additional  qualifi- 
cation cannot  aid  the  appellants,  as  the  plea 
does  not  allege  that  they  were  not  aware  of 
the  facts  stated  when  they  filed  the  plea  In 
bar.  •  •  •  The  matter  relied  on  In  abate- 
ment existed  at  the  period  when  the  plea 
in  bar  was  filed,  and,  although  the  leave 
granted  to  plead  de  novo  gives  to  the  de- 
fendant the  right  to  plead  any  plea  to  the 
action  which  he  may  select,  It  does  not  con- 
fer the  right  to  raise  dilatory  objections,  of 
which  the  party  was  aware  when  he  ex- 
hibited his  plea  In  bar,  and  which  he  had 
thus  surrendered."  And  in  Cruzen  v.  Mc- 
Kalg,  57  Md.  464.  It  Is  said:  "The  pnncfple 
has  long  since  been  settled  that  In  case 
where  two  or  more  are  jointly  bound  by 
contract  and  one  only  be  sued.  It  Is  no  mat- 
ter In  bar  of  the  action,  or  ground  of  demur- 
rer, or  In  arrest  of  Judgment  that  the  others 
are  not  Joined,  except  where  the  declaration 
discloses  upon  its  face  that  the  contract  was 
Joint  and  the  plaintiff  falls  to  show  why. 
all  the  parties  Jointly  liable  have  not  been 
jomed  M  defendants;    nor  does  it  form 


ground  of  variance  In  the  evidence  upon  the 
triaL  •  •  •  Though  the  contract  be  Joint 
It  Is  still  the  contract  of  the  party  sued, 
and  recovery  may  be  had  against  him;  and 
though  he  be  declared  against  as  the  only 
party  bound,  or  as  being  severally  Iwund, 
by  contract  if  be  does  not  take  advantage 
of  the  nonjoinder  by  the  proper  plea  in 
abatement  be  cannot  object  to  the  reception 
In  evidence  of  the  joint  contract  upon  the 
ground  of  variance  between  the  allegata 
and  probata." 

The  plalntlfTs  first  prayer,  and  the  defend- 
ant's first  fourth,  and  eighth  prayers,  which 
were  granted  by  the  court  and  which  we 
have  carefully  examined,  fully  and  fairly 
stated  the  law  of  the  case,  and  as  favorably 
to  the  defendant  as  he  could  require.  The 
defendant's  second,  third,  fifth,  sixth,  and 
seventh  prayers  proceeded  upon  an  entire- 
ly different  view  of  the  law,  and  presented 
different  questions  from  those  embraced  in 
the  Instructions  granted  by  the  court  and 
were  properly  refused.  The  ninth  and  tenth 
prayers  related  to  the  legal  sufficiency  of 
the  evidence,  and  were  properly  rejected, 
for  the  reasons  we  have  given.  The  eleventh 
prayer  embraced  the  question  as  to  the  non- 
Joinder  of  the  trustee,  Page,  and  has  been 
passed  npon  by  us  In  the  second  bUl  of  ex- 
ception. There  Is  no  evidence  to  sustain  the 
twelfth  prayer,  and  the  court  was  right  la 
rejecting  It  For  the  reasons  we  have 
given,  the  judgment  will  be  affirmed.  Judg- 
ment affirmed,  with  costs. 


HOWARD  V.  TRU8TBES  et  al.  MBRGBB 
V.  SAME  (two  cues).    JOHNS  HOP- 
KINS HOSPITAL  V.  SAME. 
(Court  of  Appeals  at  Maryland.  Jane  30,  188&> 
VTiLLS— OosnHOOTioir— BoLi  iir  6hbu.bt'b  Cash. 

1.  A  life  estate  camot  become  an  absolnte 
estate,  under  the  rule  In  Shelley's  Case,  where 
the  devise  to  the  life  tenant  is  odI^  of  an  equi- 
table estate,  and  that  to  the  remainder-man  in 
fee. 

2.  A  will  devised  pnmerty  tn  trust  riving 
equitable  life  states  to  the  children  of  8.,  and 
provided  that  on  the  death  of  an  equitable  Ute 
tenant  the  tmstee  should  hold  the  estate  In 
trast  to  apply  so  much  of  the  income  as  was 
necessary  to  uie  edacation  and  maintenaace  of 
any  child  of  such  life  tenant  as  might  be  liv- 
ing at  the  life  tenant's  death,  till  20  years  af^ 
er  snch  tenant's  death;  that  at  the  end  of  the 
20  years,  the  trust  as  to  his  share  of  the  trust 
estate  should  cease,  and  the  ahare,  with  surplus 
income,  should  vest  absolutely  In  snch  life  ten- 
ant's children;  and  that  if  any  of  the  children 
of  S.  should  die  after  his  parent  and  btf ore  ex- 
piration of  20  years  after  death  of  his  parent 
the  share  of  such  descendant  should  be  held 
by  the  trustees  in  trust  as  to  the  realty  for  the 
heirs  of  such  descendant,  aod  as  to  the  person- 
alty for  his  distributees,  "subject  however,  in 
all  respects  to  the  other  limitations  appointed 
by  this  •  •  •  wUl  •  •  •  In  reference  to 
the  shares  of  the  children  of  [S.]  •  •  •  la 
so  far  as  such  limitations  are  applicable."  BfU 
that,  though  a  child  of  S.  died  without  chil- 
dren, the  estate  Riven  to  his  heirs  and  distribo- 
tees  did  not  vest  till  20  years  after  his  death, 
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nnd  tfaeo-  cziy  those  took  who  could  at  that 
time  answer  to  the  deacriptioQ:  and  this  thou|^ 
the  persons  who  iroold  enjoy  the  income  daring 
the  20  yean  migbt  dianm,  and  might  be  too 
old  to  be  "etoMted"  In  the  ordinary  nwaning 
of  the  word. 

3.  Where  one  devises  property  in  trast,  giving 
eanitable  life  estates  to  the  children  of  S.,  with 
pisTision  that  on  the  death  of  a  life  tenant  the 
tmstee  shall  hold  his  share  in  tmat  for  20 
yean,  when  it  shall  vest  absolutely  in  the  diU- 
dren  of  the  life  tenant,  or,  if  he  have  none,  in 
his  hars  and  distribatees,  the  devise  does  not 
Itpse  or  fail  to  take  effect,  so  that  a  residuary 
letntee  may  benefit  thereby,  though  before  the 
dentb  of  the  testator,  but  after  making  of  the 
will,  one  of  the  children  of  S.  dies  witiioat  chil- 
dren. 

Appeals  from  circuit  court  of  Baltimore  city. 

Bin  to  conatrne  the  will  of  Johns  Hopkins, 
deceased.  From  the  decree,  four  separate  ap- 
peals are  prosecuted,— one  by  Mrs.  William  T. 
Howard,  one  by  Mrs.  Jennie  M.  Mercer,  In 
her  own  right  and  as  executrix  of  George  D. 
Mercer,  one  by  the  Johns  Hopkins  Hospital, 
and  one  by  Marie  Henrietta  Mercer.  Af- 
firmed. 

Argned  before  HelUHEBBT.  a  J.,  and  BRY- 
AN, BBISCOB.  PAGB,  and  FOWLBB,  JJ. 

J.  T.  h.  jnndlay,  Thoe.  Macfcenzlek  Thos.  a 
^ckan,  Bemard  darter,  F.  I.  Brown,  and 
U  P.  Hennlebauien,  for  appeUantg.  William 
A  ilfllm  axid  B.  D.  ifrtitpwfcay,  Cor  aptieUees. 

FOWLBB,  J.  Tbla  Kpoetl  brings  before  us 
for  auutractlon  wreral  daiuea  of  the  will  of 
ths  late  Johns  Hi^kina,  of  BalUmcne  cit7> 
Xdther  the  TaUdlty  of  the  will  nor  anj  part 
of  it  Is  BSsaUed;  bat  it  Is  sieged  that  donbts 
have  been  snggested  aa  t»  ita  tme  constrnc- 
tlon  In  M  fiur  as  It  relatea  to  that  portion  of 
the  tiBtatac'a  estate  derlfled  to  ttie  tnnteea  in 
trust  for  Janei  Monroe  Mercer  and  the  diil- 
dcen  of  Bamiiel  Hopkina,  a  deceased  broths 
of  the  testator,  and  their  issoe.  The  testator 
devised  to  the  trustees  Talnable  property  In 
ths  dty  of  Baltimore,  In  tlie  following  terma: 
"In  tnat,  nererthdeo,  for  tlw  dilldren  of  m^ 
deceased  brother,  Samnel  Hopkins,  and  for  the 
beo^  of  James  Monroe  Mereer,  tbe  liaaband 
my  nleee  XUa  W.  Mercer,  In  mumer  and 
fonn  following,  that  la  to  lay:  In  tnuU  to 
collect  tbe  rents,  Issues,  and  profits  thereof, 
ud  to  aivly  the  aame.  In  the  first  phu»,  to 
the  payment  of  all  diaiges  and  taxes  iqxm  or 
retain  of  the  said  property,  m  any  of  It,  and 
stewards  to  par  semlannnally  three-slghtba 
parts  of  the  dear  rents,  &c.,  thereof  to  my 
niece  Baia  W.  Mercer,  •  •  •  f or  the  period 
of  her  natural  life,  and,  after  tbe  death  of  the 
ttld  Ella  W.  Mercer,  to  apply  so  much  of  the 
threeelfhth  parts  of  tbe  clesr  rents,  that 
Duy  be  necessary  to  the  edncatioa  and  rea^ 
sonaUe  maintenance  of  any  child  or  children 
of  the  said  Ella  W.  Mercer  who  may  be  living 
tt  her  death,  until  tbe  expiration  of  the  period 
of  twenty  years  after  tbe  death  of  tbe  said 
Qla  W.  Metoer,  at  which  period  of  time  three- 
olgbths  parts  of  the  janperty  so  devised  in 
trust,  for  the  children  of  my  said  deceased 
l»rotha,  Samuel  Hopkins,  and  for  James  Mon- 


roe Mercer,  together  with  any  surplus  of  In- 
come  or  property  proportlonably  arising  there- 
fnnn,  shall  vest  absolutely  la  tbe  child  or 
chOdren  of  the  said  BUa  W.  Mercer  aa  ten- 
ants In  common;  if  there  be  more  than  one 
child,  the  Issue  of  deceased  children  taking 
by  snbstltntlon  as  tenants  in  common  the  re- 
qtective  shares  which  their  respective  par- 
ents wonid  have  taken."  A  similar  provi- 
sion, exees/t  as.  to  amount,  is  made  by  the 
testator  for  each  of  the  three  sons  and  their 
children;  and  for  James  M.  Mercer,  the  hus- 
band of  BUa  W.  Mercer,  who  was  a  child 
of  Samuel  Hopkins,  a  like  provision  was 
made,  with  the  additional  exception  that 
from  the  death  of  said  Mercer  the  trustees 
are  to  hold  the  share  of  the  estate  devised 
for  bis  own  use  untU  the  expiration  of  20 
yean  after  the  death  of  his  wife,  when  It 
is  to  vest  as  provided  in  respect  to  the  other 
shares.  In  a  later  part  of  tbe  will  provi- 
sion la  IhvB  made  for  the  contlngoicy  of  any 
child  or  children  of  Samuel  Hopkins  dying 
without  leaTlng  any  child  or  children,  and 
f«r  othn  contingencies:  "If  any  of  tbe 
children  of  my  deceased  brother,  Samuel 
Hopkins  •  •  •  should  die  without  leaT- 
ing  any  child  or  children,  or  it  any  child  or 
children  of  any  one  of  tbe  children  of  my 
said  deoesaed  brothw  •  •  •  shall  d^art 
thla  lUe  after  tbe  death  of  hla,  her,  or  their 
puent  (such  parent  being  a  child  of  my  said 
deoeaaed  brother  *  *  *),  and  before  tbe 
ocplratiott  of  tbe  period  of  twenty  years  aft- 
9X  tbe  death  of  his,  her,  or  their  parent  (such 
parent  beinib  as  aforesaid,  a  child  of  my 
said  deceased  iMrotber  *  *  *>,  then,  and 
la  snch  OTeat,  It  la  my  will  that  the  share, 
part,  or  interest  of  tbe  child  or  children  of 
my  said  deceased  brother  *  *  *  so  dytns» 
and  of  tbe  gran^bild  or  grandchildren  of 
my  said  •  •  •  brother  *  *  *  so  dying, 
shaU  be  hdd  by  my  said  trusteesf  and  by 
tbe  survivors  of  them,  in  tmst,  aa  to  ttie 
realty,  for  the  heirs  at  law  of  such  deceased 
child  or  gzandchild*  fsr  dilldrea  or  grandchil- 
dren, ot  my  said  Iwother,  *  *  •  and  in 
trust,  as  to  the  perscmalty,  for  such  person 
or  persons  as  under  the  laws  of  this  state 
wouhl  be  entitled  to  be  the  distributees  of  tlw 
personal  estate  <hC  such  deceased  child  or 
grandchild,  children  or  grandchildren;  sub- 
ject, however.  In  aU  respects,  to  the  other 
limitations  appointed  by.  this,  my  last  will 
and  testament.  In  reference  to  the  shares  of 
the  children  of  my  said  deceased  brother, 
•'  •  •  in  so  Car  as  such  llmltatloas  are  ap- 
plicable." Tbe  three  sons  ot  Samnd  Hop- 
kins died,  leaving  no  issue.  Amndel  died 
In  the  lifetime  of  the  testator,  March  U 
187S;  JobR  J.,  on  JiOy  22,  ISTO;  and  Man- 
ion,  on  the  26th  August,  1879.  Samnel  Hop* 
kins'  only  daughter,  EUa  W.  Mercer,  died 
April  12,  1S70,  and  her  husband,  James  M. 
Mercer,  June  22,  1S78.  Four  children  sui> 
vived  than,  namely.  George  D.,  Samnel  H.. 
and  Mary  M„  who  is  the  wife  of  Charles 
B.  Harding,  and  Margaret  W«  who  Is  the 
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wife  of  Salo  Shapiro.  Qeorge  D.  and  Sam- 
uel H.  Mercer  both  died  without  leaving  Is- 
sne,— ttie  former  May  15.  1887,  and  the  lat- 
ter, January  27,  1887;  but  the  two  daugh- 
ters, Mrs.  Shapiro  and  Mrs.  Harding,  are 
both  living,  and  are  the  only  surviving 
grandchildren  of  Samuel  Hopkins.  They 
with  their  husbands  were  defendants  be- 
low, and  are  apjKlleet  in  dils  court  Mrs. 
Shapiro  has  two  children,  both  InfantB,  who 
are  also  defendants  in  this  suit  At  the 
time  of  filing  tbe  bill  of  complaint,  20  years 
tULd  elapsed  since  the  death  of  Arundel  and 
John  J.  Hopkins,  two  of  the  children  of 
SamueL  It  must  be  also  stated  that  Mahlon 
and  John  J.  Hopkins  and  George  D.  and 
Samtiel  H.  Mercer  each  left  a  wilL  Sam^d 
H.  Hercer  also  made  a  deed  of  trust  Hie 
bill  asks  that  the  court  shall  also  declare 
what,  If  any,  effect  these  wills  and  tiie  deed 
of  trust  had  upon  the  property  in  Question, 
or  any  part  of  It  The  court  below,  after 
hearing  the  testimony  and  arguments  of 
counsel,  adopted  by  Its  decree  the  construc- 
tion of  the  clauses  we  are  to  consider,  set 
forth  in  the  blU,  and  so  ably  supported  in 
their  argument  before  this  court  by  coun- 
sd  representittg  tbe  app^lees.  From  this 
decree  tour  separate  appeals  have  been 
taken,— that  of  Mrs.  William  T.  Howard, 
the  widow  of  John  J.  Hopkins;  Mrs.  Jennie 
M.  Mercer,  tbe  widow  of  Geoifie  D.  Mercer, 
and  executrix  under  his  will;  tbe  Johns  Hop- 
kins Hospital,  claiming  as  residuary  devisee 
and  legatee;  and  Mrs.  Henrietta  Mercer,  tbe 
widow  of  Samuel  M.  Mercer,  and  as  devisee 
under  his  wllL 

While  It  might  be  Interesting  and  perhaiw 
instructive  to  consider  the  several,  and  to  a 
lai^  extent  conflicting,  views  or  theories  of 
the  appellants,  perhaps  both  brevity  and 
clearness  wHI  be  promoted  if  we  proceed  at 
once  to  the  consideration  of  the  omtrolling 
questions  presented  by  these  appeals.  In 
the  first  ptece,  then,  it  would  seem  to  be  too 
clear  for  controversy  that,  In  tbe  several 
clauses  of  his  will  providing  for  the  children 
of  his  brother  Samuel  Hopkins,  the  tratator 
Intended  to  devise,  and  did  devise,  to  each  ot 
such  children,  an  equitable  life  estate,  during 
the  continuance  ot  which  the  legal  title  was 
vested  In  tbe  trustees,  whose  duty  It  was  to 
pay  the  net  Income  of  his  or  her  share  to 
each  of  the  beneficiaries.  Some  of  the  appel- 
lants earnestly  contend  that  under  the  rule 
in  Shelley's  Case  this  life  estate  becomes  an 
absolute  estate,  and  some  of  them  deny  tills 
proposltlMi  with  qidte  as  mnch  earnestness. 
We  may  as  well  dispose  of  this  question 
here.  It  Is  well  settied  that.  In  order  to 
coalesce  and  form  one  absolute  estate  Ghder 
this  rule,  the  two  estates  must  be  of  tbe  same 
quality,— both  must  be  equitable  or  both  le- 
gal.  Were  v.  Richardson,  8  Md.  505;  Handy  v. 
McKlm.  64  Md.  560,  4  AtL  125.  In  order  to 
make  this  rule  apply  to  the  devisees  under 
consideration.  It  would  be  necessary  to  cast 
aside  the  express  language  used  by  the  tes- 


tator by  which  he  declared  that  the  legal 
estate  should  be  held  by  the  trustees  in 
trust  for  the  life  tenant,  and  from  the  ex- 
piration of  the  equitable  life  tenancy  bi  trust 
for  the  period  of  20  yean,  when  the  estate 
was  to  vest  absolutely  In  the  children  or 
descendants  of  such  life  tenant,  If  any,  and. 
in  default  of  any  such  Issue  living  at  that 
time,  then  In  the  persons  who  should  answer 
to  the  description  of  heirs  at  law  of  such 
life  tenant  Here  we  have  the  equitaUe  life 
estate,  and  a  subsequent  fee  simple  or  atoo- 
lute  estate.  Under  such  circumstances  it  la 
settled  the  rule  In  Shelley's  Case  cannot  be 
Invoked. 

Assuming,  then,  that  there  Is  an  equital^ 
life  estate  glvra  to  Samuel  Hopkins'  chil- 
dren, what  Is  the  next  auoceeding  estate 
created  by  the  will?  The  wUl  provides  that 
after  the  death  of  the  equitable  life  tenant 
the  trustee  shall  hold  ti»  estate  In  trust  to 
apply  so  much  of  the  Income  as  may  be 
necessary  to  the  education  and  maintenance 
of  any  child  or  children  of  such  life  tenant 
who  may  be  living  at  the  death  of  such 
lite  tenant  until  the  expiration  of  20  years 
after  the  death  of  such  tenant.  At  Ibe  end 
of  this  period  of  20  yean  after  tiie  death  of 
the  life  tenant  the  trust  as  to  his  or  her 
share  of  the  trust  estate  ceases,  and  tflie 
share,  togettier  with  any  surplus  of  income 
or  property  proportionably  arising  therefrom, 
vests  absolutely  In  the  child  m  children  of 
Buch  life  tenant  as  tenants  in  common.  So 
far  there  would  seem  to  be  llttie  room  to 
raise  *a  question  as  to  the  meaning  of  the 
luignage  of  ttie  wlU  apart  tram  its  applica- 
tion to  the  share  of  Arundel,  who  died  dur- 
ing the  life  of  die  testator,  and  apart  from 
what  is  called  in  tbe  bUI  the  elliptical  and 
obscure  language  by  which  tbe  testator  sub- 
jected or  attempted  to  subject  the  devises 
made  In  case  any  of  Samuel  Hopkins*  chil- 
dren should  die  without  leaving  any  child 
or  children  to  the  other  limitations  which 
he  had  made  in  case  any  of  them  should  die 
leaving  a  child  or  children.  In  so  far  as  tbe 
limitations  made  In  respect  to  the  latter  con- 
tingency are  applicable  to  the  former.  In 
the  clause  Just  referred  to,  applying  to  the 
case  of  a  chUd  of  Samud  Ht^kins  dying 
without  child  or  children.  It  Is  provided  that 
If  any  of  the  above-mentioned  children  of 
Samuel  Hopkins  should  die  without  leaving 
child  or  children,  or  if  any  child  or  children 
of  tiie  said  children  of  Samuel'  Hopkins 
should  die  after  the  death  of  his,  her,  or 
their  parent  and  before  the  expiration  of 
20  yean  after  the  death  of  such  parent, 
then  and  in  such  event  the  share  of  such 
descendant  shall  be  held  by  the  trustees  in 
trust  as  to  the  realty  for  the  heln  at  law 
of  such  descendant,  and  as  to  tiie  personalty 
tor  his  distributees. 

The  learned  counsel  who  so  ably  preseited 
the  appeal  of  Mrs.  Howard  conceded  that 
up  to  this  point  the  will  was  free  from 
ambiguity,  and  they  contended,  as  do  all 
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the  other  appdlants,  that  tbe  heirs  and  dl>- 
tribatees  who  are  to  take  In  default  of  child 
or  grandchild  sorvlvlng  within  the  20-year 
Vtxka  are  to  take  the  eatate  abwdntely,  up- 
on nch  default,  vltliont  waiting  for  ttie 
expliatkm  of  rach  20*7ear  period.  To  tUa 
▼lew  we  cannot  assent;  for,  bowerer  ob- 
tecnre  the  so-called  elliptical  danse  may  be. 
It  Is  erident  that  the  tesUtor  Intended  to 
nuke  the  estate  devised  to  the  heirs  and 
distributees  anbjeet  to  the  same  llmltatlona 
which  are  provided  for  the  estates  derised 
to  tbe  chlldrai  and  granddilldren  of  bis 
brother  &mnd,  so  far  as  they  are  appllca^ 
ble.  Tbe  two  marked  limitations  appointed 
la  Ktemace  to  tbe  latter  are— First,  the  20* 
year  period;  and,  second,  the  absolute  rest- 
iof;  of  tbe  eatate  at  the  and  of  that  period. 
How,  then,  can  we,  In  the  face  of  this  ex- 
press direction  of  the  testator,  say  that  be 
intended  tbe  "beirs"  and  "dlstrtbstees"  to 
take  an  absolnte  estate  daring  and  before 
tbe  end  of  the  20  years?  Tbe  provision  as 
to  tbe  time  at  Teatli^  la  aa  ap^lcatde  in  tbe 
one  case  as  In  the  other,  and  It  follows, 
tberefore,  that  tbe  estate  glTen  to  the- helm 
and  distrlbateea  must  vest,  not  daring  the 
20-year  period,  bat  at  the  end  1h»eof.  It 
ilao  necessarily  folio  we  that  only  those  can 
take  who  at  that  time  oxiawer  to  tbe  descrip- 
tlMi  of  tbe  cbus  that  la  then  to  take.  Bnt 
tUs  condnekm  la  sustained  lyy  authority,  aa 
wdi  as  by  tbe  necessary  construction  of  the 
etaase  Itself.  In  the  case  of  OemiU  t.  Beld, 
n  Hd.  187,  17  AtL  1014,  It  was  held  that, 
where  an  eatate  la  given  vpon  a  contingency 
to  persona  described  as  a  class,  only  those 
can  take  wbo  answw  to  tbe  desalptlon  at 
tbe  thne  when  tbe  estate  la  to  come  Into 
poBsesBlon.  **It  aeenia  to  ns,"  said  UlUer, 
J.,  delivering  ttie  opinion  In  the  case  Just 
dted,  '*to  be  dear  law,  as  well  as  good  sense, 
that  in  a  eaae  like  tbla,  where  thne  is  an 
ilttmate  Umltatlon  upon  a  contingency  to  a 
class  of  persons  plainly  described,  and  there 
are  persona  answering  to  fbe  description  In 
esse  when  the  contingency  happens,  tfaey 
ahme  can  take."  It  may  be  tiut  the  persona 
who  enjoy  the  Income  vnAee  tbe  terms  of 
the  wQl,  $M  we  have  construed  It,  have  been 
ud  wQl  be  a  fluctnatlng  body.  These  chan- 
ces and  flnctnationa  have  been  pointed 
out  In  tbe  exbausttve  Inrlef  by  coonsel 
for  the  boq»ltaL  Bnt  theae  results,  and 
others  which  have  been  suggested  with  much 
Ingenuity  by  tbe  same  counsel,  are  not  snffl- 
dent  to  convince  na  that  the  testator  did 
not  folly  mean  what  he  said,  name^,  that 
the  two  Umitatlona,  the  20-year  period  and 
tbe  absolute  vesting  at  the  end  thereof, 
abould  apply  to  beirs  and  dlstribntees;  nor 
does  tbe  fact  that,  under  the  construction 
VB  have  adopted,  some  of  tbe  persons  who 
would  enjoy  tbe  income  might  be  loo  far 
advanced  In  life  to  be  "educated  and  reason- 
aUy  maintained,"  In  the  ordhiary  meaning 
of  those  terma.  If  the  income  were  not 
Meded  for  these  or  ^tter  of  tiiese  purposes 


In  the  case  of  any  heir  or  distributee  iriio 
In  the  <«dinary  meaning  of  fbe  word  Is  al- 
ready "educated,"  or  If  maintenance  was  not 
necessary,  It  would  accumulate  In  the  hands 
of  the  trustee  until  the  time  when  the  trust 
estate  Is  to  vest;  that  Is,  at  the  end  of  the 
20-year  period.  In  otber  words,  the  direc- 
tion to  devote  income  to  education  and  main- 
tenance would  not  be  applicable,  and  need 
not  therefore  be  at^Ued  in  the  case  sup- 
posed. For  an  application  of  tbe  rule  which 
determlnea  who  takes  the  absolute  estate  in 
cases  like  this,  see  Buck  v.  Lants,  49  Md. 
4ad;  Bamltz's  Lessee  v.  Casey,  7  Craneh, 
466. 

2.  tt  was  contended  on  the  part  of  Harie 
Henrietta  Mercer  that  her  husband,  Samuel 
H.  Mercer,  took  an  absolnte  estate  under  hie 
deed  of  trust  to  Lavlnia  Hopklna,  by  the 
operation  of  the  rule  in  Shelley's  Case.  But 
we  think,  tor  tbe  same  reason  and  upon  the 
same  autbori^  (Ware  v.  Richardson,  supra) 
that  we  held  the  rule  did  not  apply  to  the 
estates  devised  by  the  will  of  Johns  Hopkins 
to  tbe  children  of  bis  broOin  Samuel  Hop- 
kins, It  Is  not  applicable  here.  The  two  es- 
tates are  not  of  tbe  same  quality,  one  being 
equitable  and  the  other  legal.  It  will  appear 
from  an  examliAtion  that  tbe  case  of  Brown 
V.  Bendiaw,  67  Md.  67,  relied  on  by  the  ap- 
pellants, is  distinguishable  tnm  tbe  case  of 
Ware  t.  Richardson,  and  from  tbe  case  now 
before  us.  WItiiout  prolonging  this  opinion 
1^  a  discussion  of  the  fruitful  subject  of  the 
rule  hi  Shelley's  Case,  we  are  of  opinion  that 
tbe  deed  of  trust  under  consideration  from 
Mercer  to  Samuel  Hc^klns,  which  ^power- 
ed tbe  trustee  to  collect  and  receive  tbe  In- 
come of  tbe  trust  estate*  sod  to  pay  it  over 
to  tbe  life  tenant,  Mereor,  vrith  remainder  to 
his  right  heirs,  contains  every  essential  fu- 
ture of  the  deed  construed  In  Ware  v.  Rich- 
ardson, asA  must  therefore  be  governed  by 
the  opinion  in  that  case.  This  being  so,  tbe 
first  taker  here,  as  In  the  deed  In  Ware  v. 
Rldiardson,  took  an  equitable  life  ottate. 
and  the  belra  a  legal  estate;  thus  making  It 
Impossible  to  apply  tbe  rule.  Nor  can  we 
adopt  the  view  that  Samuel  Mercer  took  un- 
der this  deed  by  way  of  resulting  trust,  for, 
as  we  have  said,  under  Its  provisions  an  es- 
tate In  fee  vested  In  his  right  heirs. 

ft.  It  will  be  remembered  that  wHls  were 
made  by  Johns  J.  Hopkins  and  Mahlon  Hop- 
kins. But  it  is  evident  that,  as  they  took 
only  equitable  life  estotes,  no  Interest  in  the 
trust  estate  passed  by  these  wills.  LaTlnla 
Hopkins  claimed  only  aa  devisee  under  than, 
and  tlierefore  her  wlU  can  have  no  effect  up- 
on said  trust  estates  under  Johns  Hopkins' 
wllL  Mor  did  tbe  will  of  George  D.  Mercer 
affect  It  In  any  way,  because  he  died  ta  1887, 
before  tbe  expiratiott  of  20  years  after  tbe 
death  of  any  cblld  of  Samuel  Hopkins,  before 
which  period  we  have  said  he  conld  bave  bad 
but  a  vested  or  devisable  estate. 

4.  It  only  remains  to  discuss  briefly  the. 
daim  of  tbe  Johns  Hopkhu  HM^tal.  baaed 
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upon  tbe  contention  that  tUe  devise  of  the 
share  of  the  trust  estate  created  by  the  wlU 
-of  Johns  Hopkins  to  Arundel,  ona  of  the 
-children  of  Samuel  Hopkins,  failed  to  take 
effect  or  Lapsed  becanae  the  devisee,  Arunr 
del,  died  without  chUd  or  children  before  the 
death  of  the  testator.  There  Is  a  general 
provision  In  the  will  that.  In  case  any  devise 
«r  l^acy  shall  fail  to  take  effect,  the  prop- 
er^ therein  mentioned  shall  go  to  the  Johns 
Bopklns  Hospital ;  but  the  testator  also 
made  provision  for  the  case  of  any  devisee 
or  legatee  who  should  dispute  the  validity 
«f  his  wUl,  declaring  that  "all  dispositions 
*  *  *  In  favor  of  such  person  or  persons 
«hall  cease  and  be  void,"  and  that  such  for- 
feited devises  shall  go  to  the  hospital  for  its 
corporate  uses.  There  Is  also  a  general  re- 
siduary clause  in  the  second  codicil  in  favor 
'«f  the  hospital  and  the  nnlverslty.  It  is  up- 
on the  "failure  to  take  effect  clause"  and  the 
seneral  residuary  clause  applied  to  the  fact 
-of  Arundel's  death  without  child  or  children 
■daring  the  lifetime  of  the  testator  that  the 
Inapltal  and  the  xulverslty  base  their  claim 
to  one-elghtii  of  the  trust  estate. 

It  is  to  be  observed  that  Arundel's  estats 
was  only  a  life  estate,  and  therefore,  so  fiar 
as  his  Interest  Is  concerned,'  It  matters  not 
whether  he  died  before  or  after  the  death  of 
4he  testator.  If,  aa  is  the  fact;  he  died  be- 
t«re  the  testator,  his  life  estate  never  com- 
ownced,  the  will  taking  effect  only  from  and 
sfter  the  testator's  death.  Therefore,  Inaa- 
much  as  Arundel  took  nothing  under  the 
will,  neither  the  hospital  nor  the  nniversltr 
«aa  take  anything  through  or  from  him. 
Nor  do  we  understand  that  sach  Is  the  dalm; 
tut  the  contention  la  that  because  Amnd^ 
died  during  the  life  of  the  testator  without 
■diUd,  etc..  tiie  devise  ov»  contained  hi  the 
wtU,  providing  for  the  case  of  any  child  of 
Samuel  Hopklna  so  dying,  does  not  apply  to 
JUnndel.  It  mnat  be  conceded,  of  course, 
tbat  the  provision  of  Code  Pub.  Gen.  Laws, 
art  83,  |  81S,  relating  to  lapsed  legacies, 
liad  no  apidicatlon  to  this  question,  be* 
«^iiSQ  Arundel's  estate,  being  for  life  only, 
necessarily  ended  at  his  death,  and  cannot 
therefore  be  transferred  by  operation  of  the 
statute.  But  we  think  It  equally  clear  that 
the  true  construction  of  this  provision  of  the 
will  relating  to  a  child  of  Samud  Ho^lns 
-dying  without  child,  etc.,  requires  us  to  de- 
cide this  quMtlon  against  the  view  so  ear- 
nestly and  fordbly  presented  on  the  part  of 
tte  two  corporations  founded  by  the  testator. 
IMeed,  It  must  follow,  If  the  cmiclusiott  we 
Aave  readied  in  the  former  part  of  this  opin- 
ion be  correct,  tbat  the  claims  of  these  cor- 
porations cannot  be  maintained;  for  we  have 
«ald  that  the  share  of  a  child  of  Samuel  Hop- 
kins dying  without  child,  etc.,  must,  accord- 
ing to  the  true  construction  of  the  will,  go 
tm  the  heirs  and  distributees  of  such  child. 
tt  was  urged,  however,  that,  after  Arundd's 
-Oestth  (thft  testator  living).  It  was  hnposslbte, 
properly,  to  «peak  of  Arundel  as  one  of  the 


ctiUdren  of  Samuel  who  might  die  without 
leavbig  a  child,  because  that  contingency 
had  already  happened  before  the  will  began 
to  speak,  and  that,  therefore,  the  language 
of  the  testator  has  no  application  to  the 
share  devised  to  Anindel,  and  tben  over. 
But,  while  it  Is  true  Arundel  was  dead  when 
the  will  took  effect,  he  was  living,  and  was 
one  of  the  children  of  Samuel  who  ntight  die 
without  child  or  children,  when  Uie  will  was 
written  and  executed.  In  other  words,  the 
will  speaks  as  of  the  time,  and  must  be  con- 
strued according  to  the  situation  of  the  par- 
ties and  the  circumstances  existing  when  It 
was  written,  aUJtough  It  does  not  take  effect 
until  the  death  of  the  testator.  Now,  when 
the  will  was  executed,  Arundel  was  living, 
and,  of  course,  the  provision  under  consid- 
eration then  applied,  and  was  intended  by 
ttie  testator  to  apply,  to  him,  as  to  all  the 
other  children  of  SamueL  However,  while 
Arundel  took  nothing  under  the  wHl,  and  left 
no  child  or  diildren  who  could  take^  why 
should  not  his  heirs  and  distributees  take 
under  the  clause  providing  Cor  them  in  de- 
fault of  Anindd  dylnc  without  iasae?  The 
estate  devised  to  them  in  retnalnder,  as  we 
have  construed  the  will,  was  separate  from 
and  Independent  of  tbe  equitable  life  estate 
devised  to  Arundel,  and  therefore  the  fail- 
nre  of  the  latter  to  take  effect  cannot  de- 
stroy the  devise  fif  the  formw.  There 
was  no  time  when  the  whole  estate  was  not 
vested  either  In  the  testator  or  tn  the  tms- 
teea  and  tha  cestuis  que  trustent.  After 
Arundel's  death,  the  testator,  until  hia  own 
death,  held  both  the  legal  and  equitable 
titles.  After  hla  death,  the  legal  estate  vest 
ed  in  the  trustees,  and  the  equitahle  title  In 
the  heirs  and  dlstribnteea  of  Arundd.  So 
that  there  does  not  appear  to  be  any  occa- 
sion for  the  application  either  of  the  general 
law  of  l^sed  legaclea  and  devtae^  nor  of 
the  special  provisiona  of  the  will  for  the 
case  of  a  devise^  etc.,  falling  to  take  effect 
The  only  effect  the  death  of  Anindel  can 
have  upon  the  estates  In  remainder  devised 
and  bequeathed  to  his  heiis  and  dlstrlbatees 
Is  to  hasten  the  time  when  they  are,  nndw 
the  true  construction  of  the  will,  mtltled  to 
the  posaMslon  of  and  enjoy  the  estate  itself. 
In  a  word,  we  hare  here  an  Illuatration  of 
what  is  called  the  accdeialion  of  eatotes  In 
remainder.  1  Jarm.  Wills,  636;  Jull  v.  Ja- 
cobs, 3  Cb.  Div.  700;  Blmsley  t.  Young,  2 
Mylne  &  K.  780;  Randall  v.  Randall.  8K  Md. 
430,  37  AtL  209;  20  Am.  &  Bng.  Bne.  Law, 
938. 

But,  again,  It  seems  to  us  that  ttls  conta- 
tlon  of  the  hoq>ital  and  university  ignores 
the  necessary  result  and  effect  of  the  second 
codicil,  which  was  executed  nearly  a  year 
after  the  death  of  Arundel.  What  was  the 
effect  of  this  codicil  on  tbe  devises  and  lega- 
cies to  the  children  of  his  brother  Samuel? 
We  must,  aa  was  urged  by  coune^  fbr  the 
hospital,  assume  tiiat  the  testator  knew  his 
iiei^iew  Arundel  was  dead  when  tta  second 
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codicil  vu  executed.  It  bo,  tbe  teetatoi  de- 
libenitelj.  and  donbtteM.  witb  tttla  knowl- 
edge of  his  BCplMw'i  death,  adrlaedly,  coa> 
firmed  his  vUL  He  then  and  there  «ul> 
stantially  dedared:  "I  know  that  my  n«phew 
Arnndd  died  wltbont  leave,  bat  I  confirm 
my  wUL  It  le  trae,  neither  he  nor  any  chUd 
ot  tafs  can  take  anything  under  my  wlU,  but 
hli  Mn  and  dlstrlbnteea  wUl  get  what  I 
Jntended  bv  ktan  and  hb  ddldren;  and.  after 
all,  tboee  who  win  get  Arundel's  share  are 
the  very  persona  I  hare  been  so  careful  to 
proTtde  for,  namely,  the  children  and  grand- 
dilUlren  of  my  bcotlier  Samu^  or  ttielr  hein 
and  dlBtrlbuteee." 

What  we  hare  said  disposes  of  the  control- 
ling questloBB  presented  by  tbew  foar  ap- 
peals DOW  b^ore  ns.  It  ftdkms,  without 
farther  dlacnaaion  of  the  many  qoestloDs 
presrated  and  numeroos  authorllies  cited, 
diat  tbe  decree  appealed  from  most  be  at- 
firmed,  and  that  Hie  several  estates  and  In- 
teresu  are  Tcafeed  In  the  parties  to  this  suit, 
as  partlcniatly  set  fortb  In  the  sereral  jworl- 
slotts  of  tiiat  decree.  Tbe  caww  vlU  be  re- 
manded. In  order  that  accounts  may  be  stat- 
ed and  proceedings  bad  In  aecordanee  with 
the  TlewB  expressed  In  this  opinion.  Decree 
afBrmed  and  cause  remanded,  coats  In  this 
court  and  la  flie  court  below  to  be  paid  by 
the  truilees  out  of  the  trust  estate. 


DUCKIBTT  ct  aL  T.  NATIONAL  BANK  OF 

BALIIMOBB.' 
<Coart  of  Api>«al8  of  Maiyland.  Jane  28,  1808.) 

TncsTW — EeT*BLi9HiraiTT— EqoTTT  JuKTSBionoir— 
Foixowixa  Trust  Fdhds— Boka  Fins 
Pvncusaaa— Nofioa. 
t.  A  salt  la  equity  will  lie  for  the  reeorery  of 
tmst  fnnds  knowingly  and  wrmigfally  Mrerted 
by  a  bank,  and  applied  to  the  psyment  of  the 
trcstee's  indlTldual  debt. 

2.  County  certificates  were  asrigned  on  the 
eoanty  books  to  a  tmst  estate.  The  trustee 
was  allowed  and  accepted  connty  bonds  for  the 
certificates.  Hdd,  that  the  trnst  attached  to 
the  bonds  in  tbe  hands  of  the  trastee  and  per- 
sons claiming  nnder  blm,  other  than  by  pn^■ 
diase  for  valoe  without  notice. 

3.  County  bonds  aathorized  under  a  statute 
4^)nta!ned  a  defect  which  destroyed  their  nego- 
tiability, sad  they  were  not  sold  as  required  by 
the  statute.  A  coontr  commlseiooer  in  posses- 
sion of  some  of  the  bonds  pledged  them  to  i 
banic  as  collateral  to  his  note.  The  bank  was 
explicitly  infonned  of  the  nonnegotlability  of 
the  bonds,  and  tike  tact  that  th^  had  nerer 
been  sold.  Hdd,  that  the  bank  was  not  a  bona 
fide  parchaser. 

4.  A  bank,  as  bona  fide  pledgee,  held,  as  col- 
lateral to  the  IndiTidaai  note  of  a  trustee,  eoan- 
ty bonds  belonging  to  the  trust  estate.  The 
)>ODds  were  in  payment  of  an  indebtedness  at 
the  connty  to  the  tmst  estate,  and  were  defect- 
iTo.  When  the  county  demanded  a  surrender 
of  the  bcmda.  so  that  ralld  bonds  could  be  isaned 
in  their  stead,  the  bank  refused,  until  their  face 
vnln^  was  paid.  Payment  was  made  by  a  check 
which  mnted  that  it  was  in  full  of  "amount 
due  as  assifniee  of  C,  sole  trostee  of  B."  HHtt, 
that  the  bank  took  the  proceeds  of  the  Aeck 
as  a  tmst  fnnd. 

Fowler  and  Boyd,  JJ.,  dissenting. 


1  Fsr  disaeathig  opioloa,  see  41  AtL  106% 
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Appeal  from  cbrcuit  court  of  Baltimore 
dty. 

Suit  by  Marlon  Dnckett  and  others,  tras- 
teea  undw  the  wlU  of  John  D.  Bowling,  d«- 
ceaaed,  aa  successors  of  Henry  W.  Clagett, 
sole  aarrlvli^  trustee,  removed  for  breach 
of  tmat,  against  tbe  National  Bank  of  Bal- 
timore and  Henry  W.  Olagett,  to  recover 
troat  fwda  diverted  by  tbe  bank,  and  ap- 
plied to  tbe  payment  of  tbe  trustee's  Indi- 
vidual debt.  A  decree  pro  confeaso  was  en* 
tered  against  Httry  W.  Olagett,  and  from 
a  dea«e  for  the  buk  the  j^ntlffs  appeal. 
Reversed. 

Argued  before  McSHERRY,  0.  J.,  and 
FOWLBB,  ROBERTS^  PAGE,  BOYD,  and 
FEAROE,  JJ. 

Marlon  Duekett,  0.  H.  Stanley,  and  D.  8. 
Briscoe,  for  appellants.  Wm.  A.  Fisher,  Jas. 
L.  Mcljuie,  and  Allan  McLane,  for  appellee. 

PBARCB,  J.  John  D.  Bowlbig.  of  Prince 
George  connty,  by  his  will  bequeathed  to 
three  trustees  named  therein  certain  funds 
to  be  held  in  trust  for  tbe  purpose  of  secur- 
ing to  his  wife.  Bllzabeth  Bowling,  ttie  an- 
nul sum  of  $5,000  during  her  life,  and  in 
further  trust  after  her  death  to  dlstrltrate 
tbe  same  among  the  testator's  children  and 
iprandchndren  as  directed  by  the  will.  Tbe 
appellants  were  by  proper  proceedings  In 
the  cfrcnlt  court  for  Prince  George  county 
appointed  truBteee  In  the  place  and  stead  of 
Henry  W.  Clagett,  the  survivor  of  the  three 
testamentary  trustees,  who  was  removed  for 
a  breach  of  bis  trust;  and  these  proceedings 
were  Instltnted  by  Qie  appellanta  In  circuit 
court  No.  2  of  Baltimore  dty  for  the  pur- 
pose of  recovering  from  the  National  Bank 
of  Baltimore  the  sum  of  112,068.65.  which 
they  allege  constitutes  part  of  the  above 
tmst  fund,  and  to  have  been  knowingly  and 
wrongfully  diverted  therefrom  by  the  de- 
fendant, and  applied  by  It  to  the  payment 
of  a  debt  due  to  tbe  bank  by  Clagett  In  his 
Individual  capacity.  It  will  be  necessary  to 
state  tbe  principal  facts  upon  which  this 
controversy  arises,  in  order  to  a  satisfactory 
discussion  of  tbe  legal  principles  upon 
which  It  must  be  determined:  In  June. 
1891,  whDe  Clagett  was  sole  trustee  for 
Elizabeth  Bowling,  be  held,  among  the  as- 
sets of  that  fund,  certain  certificates  of  In- 
debtedness of  Prince  George  county,  amount- 
kig  at  that  time,  with  Interest  to  about  912,- 
000,  which  was  originally  due  to  Clagett  In- 
dividually, but  which  some  time  prior  to 
1881  had  been  by  him  assigned,  on  tbe  books 
of  the  county,  to  the  three  testamentary 
trustees  of  Mrs.  Bowling.  By  the  Acts  of 
1890,  c.  121,  the  commissioners  of  Prince 
George  county  were  authorized  to  Issue 
coupon  bonds  to  the  amount  of  $80,000,  of 
which  $60^000  was  to  be  applied  to  the  pay- 
ment of  debts  due  by  the  county,  among 
which  was  this  debt,  due  the  trust  fund  of 
Elizabeth  Bowling.  By  the  terms  of  that 
act  tbe  bonds  could  only  be  disposed  of  to 
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thtt  highest  bidder  "st  a  public  letUng,"  and, 
by  reamn-of  a  provlelon  tbat  the  Interest 
coupona  conld  only  be  paid  on  presentation 
In  connection  with  the  bond.  It  was  found 
no  sale  could  be  effected.  The  Acts  of  1892, 
c.  635,  repealed  and  re-enacted  chapter  121 
of  the  Acts  of  1880,  omitting  the  proTlslon 
as  to  the  coupons  which  had  defeated  the 
sale,  and  required  that  all  the  bonds  provided 
for  bj  the  act  of  1880  should  be  counted  and 
destroyed  by  the  county  commissioners  be- 
fore the  bonds  provided  for  by  the  act  of 
1882  shotild  be  put  on  the  market  Clagett 
was  president  of  the  county  commlBslonere 
on  June  10,  1881,  and  on  that  date  the  fol- 
lowing order  was  passed  by  the  board: 
"June  10th,  1881.  Ordered  that  H.  W.  Clag- 
ett,  trustee,  be  allowed  1880  bonds  for  his 
Go.  paper  on  file,  for  the  years  1874,  1875. 
1876,  and  1877,  and  that  these  bonds  be  ex- 
changed for  other  bonds,  when  Issued,  with 
6%  int.  from  date."  He  signed  as  presi- 
dent and  caused  the  clerk  to  sign  and  Issue, 
912,500  of  these  bonds.  In  August  1S81. 
Clagett  borrowed  from  the  Bank  of  Balti- 
more 111,100  upon  his  Individual  note,  and 
delivered  these  912,500  bonds  to  the  bank  as 
collateral  security  for  this  loan.  Shortly  aft- 
er this,  a  new  board  of  commlasloners  was 
elected;  and  after  the  passage  of  the  act  of 
1892,  on  counting  the  bonds  provided  for 
by  the  act  of  1880,  It  was  found  that  $12,- 
500  of  them  were  missing,  and  the  new 
bonds  could  not  be  Issued  until  all  the  old 
were  called  In  and  destroyed.  After  some 
delay  It  was  ascertained  that  the  missing 
bonds  were  In  the  possession  of  the  Bank  of 
Baltimore,  &a  collateral  to  the  loan  to  Clag- 
ett; and,  when  demand  was  made  for 
them,  the  bank  refused  to  surrender  them 
until  the  loan  was  [lald.  Finally  the  bank 
delivered  the  bonds  to  James  T.  Perfcina 
<then  treasurer  of  Prince  George  county, 
and  through  whom  Olagett  had  negotiated 
the  loan),  with  the  nnderstandlng  that  be 
should  Burrender  them  to  the  commissioners 
upon  payment  of  Clagett's  note.  The  testi- 
mony of  Thomas  B.  Williams,  clerk  to  the 
county  commissioners  In  1892,  showed  that 
Perkins  delivered  these  bonds  to  him  upon 
receipt  of  a  check  for  112,568.55,  and  a  state- 
ment of  the  amount  due  by  the  county  to 
Clagett  as  trustee.  This  check  read  as  fol- 
lows: "Upper  Marlboro.  Md.,  Aug.  Ist  1882. 
The  Citizens'  National  Bank  of  Laurel:  Pay 
to  the  order  of  J.  Thomas  Smith,  cashier 
Nat  Bank  of  Baltimore,  512.568.56  (twelve 
thousand  five  hundred  and  sixty-eight  dol- 
lars and  flfty-flve  cents),  In  full  for  amount 
due  as  assignee  of  Henry  W.  Clagett,  sole 
trustee  of  Mrs.  B.  Bowling,  from  1874  to 
18S1,  Inclusive.  [Signed]  William  Berry, 
President.  D.  T.  Sherrlff,  John  Bawllns, 
Coun^  Corn's.  [Countersigned]  Thomas  B. 
Williams,  Clerk."  Hie  statement  mentioned 
as  delivered  wltb  the  check  was  headed  as 
follows:  "Stntement  showing  the  amount 
of  paper  of  Prince  George  Oa  held  and 


owned  by  Jno.  Bowling,  H.  W.  Qagett  and 
J.  K.  Roberts,  for  Mrs.  B.  Bowling,  for  the 
years  1874,  1876,  1876,  and  1877,  now  held 
by  Henry  W.  Clagett  sole  trustee."  Then 
follows  each  item  of  the  account  wfdi  Inter- 
est added  to  July  1,  iSBa,  aggregatlag  |12.- 
668.55.  Perkhis,  having  surroidered  the 
bonds  when  the  above  check  and  at&tement 
were  delivered  to  him,  then  delivered  the 
check  and  statement  to  J.  Thomas  Smith, 
cashier  of  the  National  Bank  of  Baltimore, 
who  then  signed  the  receipt  at  the  foot  of 
the  statement  which  read  as  follows: 
"Balto.,  Aug.  2.  1882.  Received  from  Jaa.  T. 
Perkins  check  on  Citizens*  Nat  Bank,  Laurel 
drawn  by  Prince  George  county  commis- 
sioners, for  $12,568.55.  J.  Thomas  Smith, 
Cashier."  This  statement  w  receipted, 
was  then  returned  to  the  commissioners. 
The  check  was  Indorsed  for  collection  by  the 
cashier,  and  was  collected  by  the  bank. 
Out  of  the  proceeds.  Clagetf  s  note  waa  paid, 
and  the  balance,  51,663.35,  was  carried  to 
the  credit  of  Clagett  upon  the  books  of  tht 
bank,  and  was  subsequently  paid  out  upon 
his  Individual  checks.  A  decree  pro  con- 
fesBO  was  entered  against  Clagett  The 
bank  demurred  to  the  whole  bill  on  the 
grounds  <1)  that  the  blU  did  not  state  a 
case  entitling  the  plalntUEs  to  any  relief  In 
equity;  (2)  that  then  was  an  adequate  rem- 
edy at  law;  and  (3)  that  plalntUEs  had  not 
shown  themselves  entitled  to  the  discovery 
prayed.  This  demurrer  was  overruled  by 
Judge  Wtckes.  The  bank  then  answered, 
admitting  substantially  most  of  the  matters 
of  fact  alleged  In  the  bill,  but  denying  all 
liability,  and  alleging  that  It  took  the  bonis 
In  the  usual  course  of  business,  without 
knowledge  or  suspicion  that  Clagett's  title 
thereto  could  be  questioned,  and  alleging 
also  that  the  proceeds  of  the  loan  were 
largely  applied  by  Clagett  to  the  Intimate 
uses  of  the  trust,  upon  his  checks  drawn 
on  said  proceeds.  The  bank  also  alleged.  In 
answer  to  certain  paragraphs  of  the  bill, 
that  if  Clagett  had  no  right  to  pledge  said 
bonds,  or  to  assign  said  claim  agalnat  the 
county,  as  the  plaintiffs  contended  be  had 
not  then  the  plaintiffs  had  been  In  no  wise 
Injured,  and  that  In  any  event  there  was  an 
adequate  remedy  at  law,  and  prayed  the 
benefit  of  these  defenses  as  fully  as  If  pre- 
sented by  demurrer.  Testimony  was  taken, 
and  after  argument  the  bill  waa  dismissed 
by  Judge  Stocfcbridge,  and  tbla  appeal  was 
taken. 

No  (pinion  having  been  (Ued,  we  are  un- 
fortunately without  the  advantage  of  know- 
ing the  reasons  which  led  to  the  declaltm  ren- 
dered by  tbe  learned  judge.  We  have  no 
doubt  that  the  case  is  one  of  equitable  cog- 
nizance, and  tbat  the  demurrer  to  the  Juris- 
diction of  the  circuit  court  was  properly 
overruled.  The  authorities  will  be  found 
amply  cited  In  Swift  v.  Williams,  68  Md. 
287,  11  Atl.  835,  In  Central  Nat.  Bank  v. 
Connecticut  Mut  Ins.  Co.,  104  U.  S.  64,  and 
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In  Bink  T.  GfUespIe,  m  IT.  8.  411*  U  Snp. 
Gt  U&  The  main  qnesUon  for  determliui- 
tlou  Is  vhetbw,  npon  tbe  fiacti  ot  the  ca•^ 
be  tank  esn  be  held  liable  to  tbe  an>^lanti 
for  tin  amoant  of  the  check  vrongfalljr 
made  and  delfrered  by  the  county  commls- 
iknien  to  the  cashier  of  tiie  bank,  and  ap- 
^oprlated      it  to  Ita  own  use,  and  to  the 
pmonal  nee  of  Olagett    The  fnndaineiital 
prlndplM  upon  which  the  stflntloii  of  this 
qnesthm  must  depend  hare  received  the  care- 
ful eaaMeratlon  ot  this  coort  In  the  recent 
cue  of  Dnckett  v.  Bank  (dedded  Dec.  1, 
1897)  88  AtL  B83,  and  their  application  was 
my  accurately  dlacrimlnated  In  reference 
to  the  two  ebe<AB  then  In  question.   In  that 
oue  It  was  said:   'TThere  can  be  no  dispute 
that,  as  a  general  principle,  all  persons  who 
knowln^y  participate  or  aid  In  committing 
a  breach  of  trast  are  responsible  for  tbe 
wrong,  and  may  be  compelled  to  replace  tbe 
food  Thich  they  bare  been  Instrumental  In 
dlrertlng;  and  there  Is  In  anch  instances  no 
^Imary  or  aecondary  liability  as  respects 
tbe  parties  guilty  of  participating  in  tbe 
breach  of  trust,  because  all  are  equally 
amenable."  We  do  not  reproduce  this  pas- 
iage  here  as  enunciating  a  new  principle,  for 
it  liad  been  expressly  so  held  both  In  Bng^ 
land  and  in  this  country,  as  In  Wilson  t. 
Uoore,  1  Mylne  &  K.  146,  KnatcbbuU  r. 
Hallett,  18  Cb.  Dir.  696.  and  In  Swift  T. 
Williams,  68  Md.  24»,  11  Atl.  835;  but  we 
Kpeat  it,  because  Its  language  shows  that 
not  only  aH  those  who  originate  and  per* 
form  the  act  wblcb  Is  designed  to  work  the 
breach  of  trust  are  compelled  to  see  It  right- 
ed, bat  those  also  who  have  beoi  In  any 
Bianoer  "Instmmentat"  In  the  resulting  di- 
version of  the  fund.   Under  these  autborl- 
fles.  ^erefore,  and  equally,  we  think,  upon 
principle.  If  It  appears  that  the  bank  know- 
In^  participated  in  the  primary  act  which 
led  to  tbe  breach  of  trust,  or  was  Instm- 
mental,  tbrongh  its  own  subsequent  act.  In 
perfecting  the  breach,  the  way  to  whl<!ta 
was  opened  by  Olagett's  act,  It  should  be  re- 
qaired  to  restore  the  trust  fund  to  Its  origi- 
nal condition.    Now,  there  can  be  no  denial 
tbat  the  certificates  of  Indebtedness,  in  the 
tttempted  discbarge  of  whicb  this  check  was 
drawn  and  paid,  constituted  part  of  the  cor^ 
pas  of  this  trust  These  certificates  were  as- 
s^ed  npon  the  books  of  the  county  commls- 
Bktners  to  the  tmstees,  and  they  were  return- 
ed by  them,  in  their  report  to  tbe  court,  as 
trast  assets.  When,  In  June,  1881,  Olagett 
allowed  bonds  for  these  certificates,  these 
bonds,  if  they  had  any  yalldl^  In  his  bands, 
were  Impressed  with  the  same  tmst  which 
characterised  these  certificates.   The  lan- 
guage of  the  order  would  Indicate  tbat  the 
purpose  was  to  substitute  the  bonds  for  the 
certificates,  hot  from  the  fact  that  tbe  cer- 
tttcates  were  not  canceled,  and  from  the  sub- 
seqoent  reference  to  them  In  tbe  statement 
of  the  debt,  it  Is  apparent  that  the  bonds 
were  receiTed  merely  as  collateral;  but  In 


eitbtt  event  the  trust  equally  attached,  so 
tar  as  Olagett  was  concerned,  and  any  dis- 
position of  the  bonds  by  him  for  his  personal 
benefit  was  a  dear  derastaTlt  by  him,  since, 
**as  between  cestui  que  trust  and  trustee, 
and  all  persons  dalmlng  undw  tbe  trustee, 
otherwise  than  by  purchase  tor  ralusble  eon- 
slderatlon  without  notice^  all  property  be- 
longing to  a  trust,  however  much  It  may  be 
changed  or  altered  In  Its  nature  or  ctiaracter, 
and  all  the  fruits  of  snch  property,  whether 
in  Its  ori^nal  or  In  Its  altered  state,  con- 
tinue to  be  subject  to,  or  affected  by,  tbe 
trust."  Penndl  t.  Deffell,  4  De  Oex,  M.  ft 
a.  872;  Snglar  t.  Oltutt.  70  Md.  78,  16  AtL 
4ffT.  But  unless  the  bank  knowingly,  or 
with  means  of  knowledge,  participated  In 
a  breach  of  trust,  or  profited  by  the  fruits 
of  a  fraud.  It  cannot  be  held  responsible  to 
the  tmst  estate  and  this  liability  must  be 
determined  from  tbe  erldence  In  the  record. 

By  the  terms  of  the  act  of  1880,  tbe  bonds 
authorised  by  It  were  required  to  be  sold 
to  the  highest  bidder  "at  a  public  letting," 
after  a  prescribed  advertisement  in  the  dtles 
of  BalUmore  and  Washlngtcm.  It  does  not 
appear  from  the  record  whether  such  ad- 
vertisement was  or  was  not  made,  hut  It 
does  appear  tbat  none  ot  the  bonds  were 
sold.  They  have  ail  been  destroyed,  and  no 
evidence  was  offered  of  their  form  or  con- 
tenU,  but,  as  munldpal  obligations,  they 
must  have  shown  npon  their  face  a  reference 
to  the  act  of  assembly  nnder  which  they 
were  authorized;  and  we  are  of  opinion,  up- 
on tba  peculiar  facts  of  ttila  case,  as  they 
appear  In  the  record,  that  the  bank  must 
be  charged  wtUi  notice  of  the  terms  of  that 
act,  and  must  be  held  to  have  dealt  at  Its 
peril  In  taking  these  bonds  as  collateral  se- 
curity for  the  loan,  since  partldpatlon  in  a 
brrach  of  tmst  may  be  the  result  of  negli- 
gence or  mere  oversight  as  well  as  of  willful 
or  deliberate  fraud.  It  Is  trae  tbat  munic- 
ipal obligations  such  as  these  bonds  are 
placed  by  numerous  decisions  upon  the  foot- 
ing of  negotiable  paper,  and,  when  Issued  by 
competent  authority,  pass  Into  the  bands  of 
a  bona  fide  purchaser  for  value,  and  before 
maturity,  freed  from  any  infirmity  In  their 
origin,  and  tbat  only  bad  faith  on  the  part 
of  the  purchaser  will  Impair  bis  title.  Mur- 
ray V.  Lardner,  2  Wall.  110;  Cromwell  v. 
Sac  Co.,  86-  U.  S.  51.  It  Is  not  ttecessarr. 
however,  to  Inquire  whether  these  bonds, 
under  the  drcumstances  of  this  case,  could 
be  held  to  have  been  Issued  by  competent 
authority,  because  tbe  doctrine  above  stated 
Is  applicable  only  to  obligations  actually  Is- 
sued, however  wrongfully  or  Improperly  Is- 
sued, and  until  actually  Issued,  In  apparelkt 
right  though  in  actual  wrong,  they  are  not 
negotiable  or  valid  securities;  and  the  proof 
Is  Incontestable  that  Mr.  Derries,  the  pred- 
dent  of  the  bank,  knew  when  he  took  these 
bonds  that  they  had  never  been  sold  and 
Issued,  and  that  they  were  not  then  negotia- 
ble securities.   He  states  in  bis  testimony 
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tbat  In  Jul7,  1881,  James  T.  Perkins  called 
at  the  bank,  and  stated  that  the  commis- 
sioners of  Prince  George  county  owed  A£r. 
Olaeett  qaltB  a  large  snm  of  money,  which 
they  were  not  In  condition  to  pay,  and  In- 
iinired  If  a  losn  of  |11,000  would  be  made 
to  Mr.  Oagett  upon  $1j2;500  of  4  per  cent 
eonpon  bonds  of  the  county.  He  says  Per- 
kins then  told  him  "that  the  bonds  were  not 
negotiable,  and  that  the  commissioners  had 
not  been  aUe  to  dispose  of  them;  that  tiiey 
had  decided  it  was  useless  to  attempt  to  sell 
them,  and  would  apply  to  the  next  legisla- 
ture for  permission  to  Issue  a  new  bond,— 
«ne  that  would  be  negotiable,— but  that  the 
oommlsslonerB  would  give  Mr.  Clagett  $12,- 
€00  of  the  bonds  for  the  purpose  of  negoti- 
ating the  loan,  and  when  the  new  bonds 
were  Issued  the  county  would  give  Mr. 
Olagett  new  bonds,  which  be  coxM  either 
substitute  to  the  bank  tor  the  loan,  or  he 
would  pay  the  loan  off;  and  that  Mr.  Ola- 
gett was  a  gentleman  of  large  means,  and 
was  perfectly  respuisll^  outside  of  the  col- 
lateral, and  that  he  was  at  that  time  presi- 
dent of  the  board  of  county  commissioners 
of  Prince  Oeorge  county."  Mr.  Devries  fur- 
tlier  testified  that  he  told  Perkins  he  thought 
the  bank  would  make  such  a  loan,  but  that 
he  would  hare  to  consult  the  board  of  di- 
rectors: that  he  did  so,  and  they  authorised 
the  loan;  that  he  notified  Mr.  Perkins,  and 
that  shortly  after  this,  Clagett  came  up  with 
the  bonds,  amounting  to  $12,500,  and  gare 
fals  note  for  $11,000,  and  the  bonds  as  col- 
lateral. The  case  thus  presetted  Is  totally 
different  from  all  those  in  which  the  doc- 
trine above  stated  was  applied.  In  the 
present  case,  entirely  apart  from  any  con- 
jrtructlve  or  implied  notice  of  the  terms  and 
Tequlrements  of  the  statute,  the  bank, 
through  Its  president,  had  actual  and  ex- 
■pliclt  notice  that  the  statute  required  the 
bonds  to  be  sold,  and  that  they  had  not 
been  sold,  but  had  been  delivered  to  Clagett, 
In  direct  violation  of  the  authority  of  the 
statute.  This  being  so,  how,  then,  can  It  be 
■contended  thatthe  bank  occupied  the  position 
of  an  innocent  purchaser  of  a  negotiable  se- 
enrity?  Is  it  not  Indeed,  clear.  In  the  light 
of  this  testimony  of  the  president  of  tho 
bank,  that  be  and  Its  directors  fully  under- 
stood the  Bttuatlon,  as  candidly  disclosed  by 
Perkins,  and  as  candidly  repeated  here  by 
Mr.  Devries,  and  were  willing  to  make  the 
loan,  and  take  whatever  risk  went  with  it 
relying  upon  the  personal  responsibility  of 
Mr.  Clagett  snd  the  possession  of  these  non- 
negotiable  securities,  coupled  with  the  as- 
surance that  they  would  be  exchanged  for 
new  bonds  when  they  should  be  Issued,  un- 
less the  note  were  then  paid  off?  With  eyes 
opened  wide,  by  the  Information  received 
from  Perkins,  to  the  fact  that  Olagett  was 
wrongfully  In  possession  of  these  bonds,  the 
bank.  In  accepting  them  as  security  for  the 
loan,  took  the  first  step  which  resulted  In  the 
BpoUation  of  the  trust;  and  It  was  the  de- 


sire of  the  commissioners  to  regain  posses- 
sion of  the  bonds  which  had  been  issued  In 
violation  of  daty  which  Induced  them  to  give 
to  the  cashier  of  the  bank  the  check  by 
means  of  which  It  was  enabled  to  ecnaum- 
mate  the  spoliation.  The  possession  of  tliese 
bonds  was  acquired  by  the  bank  imder  cir- 
cumstances which  subject  them  in  their 
hands  to  all  the  equities  in  favor  of  these 
appellants  as  successors  to  Clagett**  tniat 
and  forbid  that  they  be  regarded  aa  any 
consideration  for  any  part  of  the  dieck  from 
the  commissioners  to  the  cashier  of  the  bank. 

But  if  it  be  assumed,  for  the  purposes  of 
argument  that  the  bank  took  title  to  the 
bonds  in  good  faith,  bow  does  the  case  tiben 
stand?  Recurring  to  the  testimony  of  I>ev- 
ries,  he  states  that  Clagett  called  on  him 
In  Jun^  180S,  and  said  "the  coonty  was 
ready  to  pay  him  the  money  which  it  owed 
htm,  but  would  not  do  so  unless  he  produced 
the  bonds.  I  informed  him  we  could  not 
give  up  the  eollaterftl  until  the  note  was 
paid.  After  quite  a  discussion  of  the  mat- 
ter, I  told  him  I  thought  It  could  be  arranged 
by  the  bank  getting  Mr.  Perkins  to  act  in 
the  matter;  that  he  might  send  blm  the 
bonds,  and  when  he  received  the  money  he 
could  toni  the  bonds  over  to  Mr.  Clagett"  * 
He  also  stated  that  COagett  assented  to  this 
arrangement  and  Mr.  Perkins  agreed,  and 
did  act  In  the  matter;  that  the  bank  deliv- 
ered the  bonds  to  Perkins  under  this  arrange- 
ment; that  he  ddlvered  them  to  the  county 
commissioners,  and  received  a  check  In  pay- 
ment  of  the  note,  and  forwarded  the  same  to 
the  bank,  through  which  Clagett's  note  waj 
paid.  Strangely  enough.  It  does  not  certain- 
ly a];^)ear,  either  from  the  testimony  of  Mr. 
Devries  or  Mr.  Clagett  or  In  any  other  man- 
ner, whether  It  was  known  to  Mr.  Derries, 
or  to  any  other  office  of  the  bank,  at  the 
time  the  bonds  were  delivered  to  Mr.  Per- 
kins, ttiat  Clagett  held  them  as  trustee;  but 
If  this  was  not  known  to  the  officers  of  the 
bank,  Perkins,  who  t)ecame  their  agent  at  this 
stage  of  the  transaction,  dtd  know  It  wh«i 
Williams,  the  clerk  of  the  comnUsslonera. 
delivered  him  the  check  and  acoomponylng 
statement  concurrently  wiA  the  sHrrender 
of  the  bonds;  and  the  cashier  of  the  iMuk 
knew  It  when  he  received  the  check  and 
statement  and  signed  the  receipt  appended 
to  the  statement  What  was  the  discussion 
between  Mr.  Devries  and  Mr.  Clagett  aa  to 
the  return  of  the  bonds  to  the  commJssioBerB 
does  not  appear,  and  it  is  not  easy  to  under- 
stand why  there  should  have  been  any  diffi- 
culty whatever  as  to  their  return.  If  the 
bonds  belonged  to  Mr.  Clagett  personally. 
If  we  were  at  liberty  to  draw  inferences,  we 
might  perhaps  infer  that  the  capacity  la 
which  Mr.  Clagett  held  the  bonds  was  the 
subject  of  that  discussion,  but  we  are  not 
warranted  Id  founding  our  conclusions  in 
this  matter  upon  Inference,  and  we  therefore 
assume  the  officers  of  tiie  bank  had  no 
knowlcdfa  vt  the  fldudair  idHuracter 
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Thlcb  these  bonds  were  taeld  hj  ClH^eCt  nntll 
It  was  bronght  borne  to  them  by  the  presen- 
tation ot  the  check  and  statemect. 

It  la  urged  by  the  appellee  that  the  money 
In  the  Lanrel  Bank  was  not  a  tmst  fnnd, 
and  that  the  appropriation,  by  the  appellee 
of  the  proceede  of  the  check  was  not,  there- 
fore, an  Invasion  of  a  trust  fund,  and  that 
the  TTords,  "as  assignee  of  H.  W.  Olagett, 
trustee  for  Mrs.  B.  Bowling,'*  which  are  part 
of  the  check,  were  a  m^e  memoraiidum  to 
nbscrre  the  convenience  of  the  drawer. 
Bat  with  this  argnment  we  cannot  agree. 
Id  the  case  of  Duckett  v.  Bank  (decided  at 
the  last  October  term)  S8  AtL  983,  one  of  the 
checks  In  question  was  as  follows:  "Laur^, 
Ml,  Sept  13th,  1892.  Citizens'  National 
Back:  Pay  to  the  order  of  James  Scott 
cashier,  $2,000  (two  thonsand  dollars),  for  de- 
posit to  credit  of  Henry  W.  Clagett;  being 
the  balance  of  purchase  money  due  him  as 
trnstee  from  John  B.  Coale.  C.  H.  Stanley." 
And  the  words,  "being  the  balance  of  pur- 
chase money  due  him  as  trustee  from  John  R. 
Coale,"  were  held  not  to  be  an  Instruction  to 
the  Mechanics'  Bank  as  to  the  account  In 
which  the  fimds  should  be  credited,  nor  a 
notlficatloQ  that  they  were  trust  funds,  and 
that  the  Mechanics*  Bank  discharged  Its  full 
duty  when  It  credited  the  funds,  as  directed 
by  the  check,  to  Clagett's  personal  account 
The  other  check  in  question  In  that  case  was 
u  follows:  "Laurel.  Md.,  Sept  17th,  1892. 
Citizen^  National  Bank  of  Lanrel,  Maryland: 
Pay  to  the  order  of  James  Scott,  cashier, 
?2.024.30  (two  thousand  and  twenty-four  and 
tbirty  one-hundredths  dollars),  to  deposit  to 
the  credit  of  Henry  W.  CUagett,  trustee.  C. 
H.  Stanley."  And  the  bank  was  held  llSr 
ble  to  restore  the  amount  ot  that  check,  be- 
cause It  credited  the  funds  to  Clagett  per- 
sonally, la  violation  of  the  direction  of  the 
check  to  credit  them  to  Clagett  as  trustee. 
The  court  said:  "This  was  an  explicit  notlfl- 
catton  to  the  bank  that  Clagett  was  not  the 
actnai  owner  of  the  money.  It  was  an 
eqnaUy  explicit  InetnictlOD  to  the  bank  not 
to  place  the  fnnds  to  the  credit  of  Clagett's 
personal  account  It  was  consequently  more 
than  a  mere  memorandum  made  for  the  per- 
■ooal  convenience  ot  the  drawer  of  the 
check."  In  the  case  at  bar  the  words  which 
the  appellee  contends  are  a  mere  memcHun- 
dam  are  not  words  merely  descriptive  of  the 
source  whence  the  funds  came,  as  In  the 
first  check  In  the  former  case,  but  were  used 
for  the  erj^esa  purpose  of  controlling  the 
destination  of  the  proceeds,  and  constitute 
an  explicit  iDStnictlon  to  the  bank  that  it 
c(puld  not  accept  and  receive  the  proceeds 
otherwise  than  In  full  discharge  of  the 
amomit  dne  by  the  county  commissioners  to 
Clagett  aa  trustee,— an  instruction  quite  as 
Imperative  In  its  terms  as  that  of  the  last 
check  in  tlw  former  case,  and  absolutely  nec- 
essary for  the  protection  ot  the  commlsston- 
ers  1q  that  transaction.  It  could  not  have 
been  more  Imperative  If  the  check  had  been 


made  payable  to  *7.  Tbos.  BmlA,  cashier- 
trustee";  and.  in  legal  effect,  tlM  moment 
the  proceeds  were  collected  they  were  held 
by  the  bank  in  trust  to  be  applied  to  the  dis- 
charge ot  the  debt  due  by  the  county  com- 
mlsalMiers  to  Clagett  as  trustee.  When  the 
bank  applied  to  Clagetf  s  personal  debt  the 
amount  due  on  his  note,  it  committed  as  clear 
a  breach  of  trust  as  it  did  in  passing  the  sur- 
plus to  his  personal  account  thus  put- 
ting It  In  his  power  to  dispose  of  Itby  his  per- 
sonal check.  If  there  could  be  any  doubt  a» 
to  this  conclusion,  the  receipt  signed  by  the 
cashier  at  the  foot  of  the  statement  would 
remove  any  such  doubt  That  statement  set 
forth  a  debt  due  by  the  county  commissloD- 
ers  to  Clagett,  trustee.  The  receipt  set  forth 
the  payment  of  that  debt  under  no  claim  of 
right  by  the  bank,  and  the  signature  of  the 
cashier  made  the  bank  a  trustee  as  eflfectnal- 
ly  as  If  the  cashier  had  signed  as  such.  We 
cauDOt  dlBtlngnish  this  case,  upon  any  sound 
principle,  from  that  presented  upon  the  last 
check  in  the  former  case.  Courts  of  equity, 
in  gnarding  trust  funds,  and  compelling  their 
restoration  by  those  who  have  invaded,  or 
who  have  wrongfully  or  carelessly  aided 
others  in  Invaffing,  them,  look  to  snbstance, 
and  not  to  form.  When  the  bank  learned, 
as  it  did,  upon  presentation  of  the  check  and 
fitatement,  if  not  earlier,  that  It  could  not  se- 
cure the  [K>sses8lon  of  the  proceeds  of  that 
check  otherwise  than  by  receiving  them  as  a 
trust  fund,  It  was  its  plain  duty  to  dedlne 
the  check,  and  stand  upon  such  title  to  ^e 
bonds  as  It  might  be  able  to  assert  against 
the  county.  The  surrender  of  bonds  (to 
which  it  is  perhaps  possible  it  might  have 
been  able  to  assert  title,  though  we  think 
otherwise)  cannot  create  a  right  to  appro- 
priate to  Its  own  use  money  which  came  into 
Its  hands  as  a  trust  fund,  and  to  which,  con- 
sequently, it  could  have  no  title  except  aa 
trustee.  To  permit  the  bank  to  escape  lia- 
bility under  the  facts  of  this  case  would  be 
to  renonnce  the  exercise  of  the  estalilished 
and  wholesome  powers  of  equity,  which  we 
are  forbidden  to  do.  It  results  from  what 
we  have  said  that  the  decree  of  the  circuit 
coiurt  must  be  reversed.  If,  upon  proper 
proof.  It  can  be  shown  that  Clagett  has  paid 
out  of  the  proceeds  of  this  check  any  sums 
upon  the  order  of  Mrs.  Bowling,  or  to  her, 
on  account  of  interest  due  her  tipon  the 
whole  trust  fund,  or  for  taxes  or  other  prop- 
er charges  upon  such  Interest,  for  whlcb 
sums  he  has  not  been  elsewhere  allowed  In 
his  accounting  with  her,  tbe  bank  should 
have  the  benefit  of  all  such  payments.  Our 
conclusion  Is  that  the  bank  Is  liable  for  the 
sum  of  $12,568.55,  the  amount  of  tiie  check 
of  August  2,  1892,  with  Interest  from  the 
date  of  its  receipt  August  3,  1892,  less  such 
credits  as  are  indicated  above,  when  properly 
ascertained.  The  decree  dismissing  the  bUi 
will  accordingly  be  reversed,  and  the  cause 
wtU  be  remanded,  with  directions  that  a  de- 
cree be  passed  In  conformity  with  this  opio- 
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ton.  ff'ffc^'^g  proTlalon  for  rtference  to  tbe 
auditor  of  flie  court  for  the  purposes  stated. 
Decree  rerersed.  with  costs  abore  and  be- 
low, and  cause  remanded. 

BBTAN  and  BRISCOB,  3J.,  did  not  sit  tn 
this  case,  bat,  baring  examined  the  record 
and  briefs,  authorize  me  to  aaj  that  tbej 

concur  In  this  opinion. 

FOWIiBB  and  BOYD,  JX,  dlssenttng. 


JACOB  TOMB  INSTTTUTB  OF  POBT  DB- 
POSIT,  CECIL  COUNTY  T.  DAVIS  et  «1. 

(Court  of  Appeals  of  MarylaBd.   June  28, 

18d8.) 

Watkb  Codbsbb— Riparian  KioHTg— ExTSKStoiia 
Br  Filling — Titlb— Contbtancb— Dbscription 

— XiAN DLOBD  AKD  TBXAin^A.DTBM>  POBSBSSIOH 
—  LlOIKtS— Ef  lOTMBIff^PLATe— EtIDBNOB— iH- 
•TKaCTlOSB— PKITITT  Off  ESTATB. 

1.  Act  1824.  e.  33,  rave  to  lot  ovnen  in  the 
town  of  Port  Deposit  the  risht  to  extend  the 
whole  front  of  tbelr  lots  on  the  Susquehanna 
as  far  as  ther  should  see  lit  Into  the  riTer. 
These  owners  had  CMisented  to  the  location  of  a 
street  in  front  of  their  lots,  but  under  water 
on  lauds  belonging  to  the  state.  Bdd,  that  the 
act  reinsuted  the  owners  in  riparian  ri^ts  In- 
temipted  by  the  location  of  such  street. 

2.  The  owner  of  a  water  right  with  power 
to  increase  his  hoidinn  hj  adding  fast  lands 
convered  by  metes  and  boundB.  Subsequentty 
he  couT^ed  to  another  grantee  his  entire  water 

erirllege.  The  question  whether  the  grantor 
ad  any  Interest  to  conrey  to  the  later  grantee 
depended  on  the  locations  contained  in  the  first 
conreranee.  Bdd,  that  an  instruction  that  the 
later  conrerance  conrered  all  the  grantor's  In- 
terest, if  he  then  bad  anj,  was  proper. 

3.  The  grant  of  a  water  prirllege  in  iota  de- 
scribed as  "commeDciug  at  high-water  marlt" 
refers  to  high-water  marlc  at  the  time  of  the 
conveTance;  and,  where  there  are  two  alleged 
confilctiDg  grants  of  the  water  pririlege,  widely 
separate  as  to  time,  an  iustroction  which  re- 
stricta  a  finding  on  Uils  point  to  the  high-water 
mark  iu  the  earlier  grant  Is  erroneous. 

4.  The  fact  that  one  has  not  acquired  title  by 

firescriptioQ  to  the  entire  tract  claimed  by  him 
n  ejectment  does  .not  predude  a  recovery  of 
sndi  part  as  he  has  been  posseaaed  of  for  the 
reonired  time. 

6.  The  owner  of  a  perpetual  leasehold  In  lots 
ia  a  "proprietor,"  within  Acts  1824,  c.  33,  S  14, 
granting  to  proprietors  of  lots  the  title  to  ezten- 
nona  made  in  the  riTer  on  which  they  abut, 
and  lands  thus  made  by  the  lessee  belong  not 
to  the  reversioner  but  to  the  lessee,  and  hence 
he  may  maintniu  ejectment  for  them. 

6.  A  printed  document  purporting  to  be  a 
map,  not  made  by  public  authority,  and  not 
shown  to  be  correct  may  not  be  used  as  evi- 
dence to  enable  a  witness  to  testify  to  the  posi- 
tion of  objects  upon  it  which  ere  of  essential 
importance  in  the  location  of  a  disputed  bound- 
ary line. 

7.  The  court  permitted  a  new  location  on  a 
plat  to  be  made  by  a  surveyor  in  response  to  a 
request  to  "locate  for  plaintiffa  the  adverse 
holdings  of  D.  in  bis  iifetime  iu  the  lands  oppo- 
site lot  31,  in  the  town  •  •  and  between  W. 
street  in  eald  town  and  the  S.  river."  Bdd  er- 
ror, since  a  new  location  could  be  made  on^ 
tn  obedience  to  specific  Inatructions  as  to  the 
boundaries,  courses,  and  distances  to  be  sur- 
veyed. 

8.  Pub.  Gen.  Laws,  art  75,  I  61,  provides 


that  in  ejectment  **the  idats  and  eertiflcmtes  of 
survey  in  every  ease  may  be  amended  at  bar." 
Bdd  to  authorize  amendments  only  in  respect 
to  matters  which  were  unknown  or  overlooked 
at  the  time  of  the  surrey. 

9.  A  location  by  way  of  amendment  to  a 

Slat  Is  not  admissible,  in  the  absence  of  evi- 
ence  that  It  was  correctly  made. 

10.  A  license  to  pass  over  one's  land  may  be 
given  by  parol. 

11.  A  stat«nent  In  wrldng,  made  by  a  party 
who  was  dead  at  the  time  of  tiie  trial,  in  ref- 
erence Ut  the  location  of  a  building  which  was 
one  of  the  points  in  eontroversy,  was  Inadmis- 
sible, where  it  was  not  made  In  the  ordinary 
course  of  declarant's  business  or  dn^,  and  was 
not  within  the  rules  relating  to  the  admissions 
of  entries  by  deceased  persons. 

12.  A  deed  la  the  best  evidence  ot  Ibit  name  of 
tbe  grantor. 

13.  Foflsession  being  a  fact  provable  by  parol, 
a  witness  may  be  asked  from  whom  an  occu- 
pant of  landa  derived  posaeBsion. 

14.  There  being  no  privity  of  estate  between 
an  heir  and  an  administrator,  the  testimony  of 
a  deceased  witness  in  an  action  by  an  admin- 
istrator is  not  admissible  in  a  later  suit  by  an 
heir  against  the  same  party. 

Appeal  from  circuit  court,  Harford  county. 

Ejectment  by  Anthony  3.  Davis  and  others 
against  the  Jacob  Tome  Inatitnte  of  Port 
Deposit  Cecil  county.  Tbere  was  a  judg- 
ment for  plaintiffs,  and  defradant  appeals. 
Reversed. 

Argned  before  HcSHERBY,  0.  J.,  and 
BBYAN.  FOWLER,  BBISCOB,  BOBERT3. 
and  BOTD,  JJ. 

L.  M.  Haines,  A.  L.  Crothers,  Oeo.  L.  Van 
Bibber,  and  S.  A.  Williams,  for  appellant 
Albert  Constable,  W.  T.  Warburton.  Bas.  J. 
Archer,  and  John  B.  Young,  for  appdlees. 

BBYAN,  J.  Many  of  the  questions  In  the 
present  record  were  decided  by  us  at  the 
last  term  of  the  court  In  an  appeal  by  This 
Appellant  v.  Davis'  Adm'ra,  40  AtL  261. 
niat  was  an  action  of  tresiMBS  qoare 
dausum  freglt  for  injuries  alleged  to  have 
been  done  to  the  land  of  the  Intestate  In 
his  lifetime  by  the  appellant.  This  Is  an  ac- 
tion of  ejectment  by  the  heirs  of  the  same 
decedent  Defendant  pleaded  not  guilty, 
and  took  defense  on  warrant  Subsequent 
reflection  has  conOrmed  ns  in  the  opinion 
which  we  expressed  on  tbe  former  appeaL 
Our  conclusions  on  the  cardinal  jralnt  of  the 
controversy  were  founded  on  the  construc- 
tion of  the  lease  from  Mrs.  Thomas  to  the 
UlBsea  White.  In  the  lease  the  plat  made 
by  Hugh  Beard  waa  referred  to,  and  It  was 
stated  that  the  two  lots  then  leased  were 
"distinguished  and  marked  on  said  plat  by 
tbe  numbers  80  and  31."  A  reference  to  tbe 
plat  shows  that  the  two  lots  are  laid  out  as 
running  down  to  the  water's  edge,  and  that  a 
street  33  feet  wide  Is  represented  as  entire- 
ly covered  with  water.  The  explanation 
which  accompanies  the  plat  and  which  was 
made  by  tbe  surveyor,  states  that  tbe  lots 
drawn  on  the  plat  vary  In  front  "so  as  to 
answer  the  different  turns  of  the  river 
shore."  Tbe  lease,  in  Its  terms,  is  with- 
out any  ambigui^  whatsoever,  latent  or  pat- 


Digitized  by 


Google 


JACOB  TOME  INSTITUXB  t.  BAVia 


167 


ent  In  e^Udt  terms  the  lessor  demised 
to  the  lessees  the  two  lots  whose  boundaries 
were  mart»d  on  Beard's  plat  It  was  the 
dat7  of  the  eonrt  to  expound  the  deed,  and 
to  de<aare  Its  meaning.  This  meaning  must 
he  determined  hy  what  ^)pears  on  Its  faoe, 
and  not  by  the  testimony  of  witnesses. 
Beard's  plat  gave  lots  which  reached  to  the 
margin  of  the  river,  and  exhibited  a  street 
which  was  Intended  to  be  built  out  Into  the 
water.  These  were  the  lots  to  which  the 
Icsseea  acquired  title  from  the  lessor.  U  the 
lessor  had  owned  the  bed  <tf  the  street,  the 
lesse  would  have  worked  a  dedication  of 
it  But,  not  owning  the  bed,  the  lessor 
could  not  lawfully  construct  the  street,  nor 
authorise  or  require  any  one  else  to  con- 
struct it  The  exhibition  of  the  street  on 
the  plat  simply  showed  a  purpose  to  buUd 
It  To  bnlld  It  would  be  to  commit  a  tres- 
pass on  the  land  of  the  state.  The  record 
does  not  show  with  any  certainty  the  ac- 
tual condition  of  the  street  in  1824,— flie 
time  when  the  lease  was  made.  No  one  of 
tiie  witnesses  in  the  case  has  testified  to  Its 
cmidltlon  In  that  year;  and  In  fact  none  of 
them  ever  saw  It  until  years  afterwards.  It 
may,  however,  be  Inferred  that  but  little 
progress  had  been  made  towards  its  con- 
struction. But,  whettier  much  or  little,  the 
rights  of  the  lessees  are  not  affected.  They 
acquired  a  perpetual  leasehold  In  lots  run- 
ning down  to  the  rlrer,  subject  however,  to 
the  constmcttou  of  a  street  In  front  ot  them. 
But  the  street  could  not  lawfully  be  con- 
structed. Assuming,  however,  that  they 
consented  to  the  building  of  It  and  that  they 
forfeited  aU  right  to  object  to  It  they  were 
relieved  from  all  Injurious  consequ^mces  by 
Act  1S24,  c.  33.  This  act  gave  to  these  lot 
holders,  and  others  in  the  same  situation, 
the  right  to  extend  the  whole  front  of  their 
lots,  as  far  as  they  should  see  fit  Into  the 
Susqu^nna  river.  So  fAr  as  the  street 
was  constructed,  it  was  legalised.  Where 
it  had  not  been  constructed  authority  was 
glvoi  for  its  construction.  "Hie  state  was 
the  only  party  whose  rights  could  be  In- 
fringed by  the  existence  of  the  street  and 
these  rights  were  waived,  or  fully  granted 
to  the  lot  holders.  If  the  street  cut  off 
riparian  rights,  they  thereto  became  vest- 
ed In  the  state;  and  this  act  of  assembly 
reinstated  the  lot  holders  In  their  former 
rights,  and  at  tiie  same  time  bestowed  upon 
them  benefactlong  of  greater  value.  We 
might  property  have  been  content  with  a 
simple  reference  to  om:  former  opinion,  but 
as  there  seems  to  have  been  some  misappre- 
hension In  regard  to  this  matter,  we  have 
expressed  somewhat  more  fully  what  was 
already  necessari^  implied.  Referring  now 
to  the  <vIn1on  for  a  statement  of  the  titles 
of  the  parties  to  this  suit  ve  will  forbear 
to  discuss  any  further  the  questions  which 
have  been  decided. 

On  the  former  appeal  by  this  appellant  we 
decided  that  the  deed  from  White  to  Bhlne- 


hart  conveyed  land  commencing  at  high- 
water  mark  In  the  Susquehanna  river  as  It 
existed  on  the  17th  day  of  April,  1887;  and 
that  unless  White  owned  some  fast  land 
wh«i  he  executed  the  deed  to  James  A 
Davis,  he  had  no  interest  which  he  could 
convey,  and  that  In  this  event  Davis  ac- 
quired nothing.  The  locati<»  of  high-water 
mark  at  the  time  moittoned  vras  a  question 
for  the  Jury  on  the  evid«ice  as  applied  to 
the  plahi  made  under  the  warrant  of  resur^ 
vey.  We  also  decided  that  there  wu  evi- 
dence of  adversary  possession  by  Davis  com- 
petent to  prove  a  title  in  Um  to  the  land 
In  dispute.  These  are  the  really  Important 
questions  In  this  case,  and  they  determine 
the  proper  deposition  to  be  made  ot  most 
of  the  prayers. 

The  fourth  iwayer  of  the  plaintiflCs  stated 
that  White's  deed  to  Davis  In  1864  conveyed 
all  White's  Interest  In  the  wat«  privUege  of 
lots  30  and  81,  If  the  Jury  should  find  that 
be  had  any  at  that  time.  White's  Interest 
depended  on  the  correctoess  of  the  locations, 
and  It  vras  the  province  ot  the  Jury  to  de- 
termine these  as  facts.  It  was  the  right  of 
the  d^ndant  to  ask  Instructions  by  which 
the  Jury  should  be  Informed  spedflcally  on 
what  facts  Whites  Interest  depended.  And, 
as  will  be  seen,  it  exercised  this  rli^t  In 
several  of  Its  prayers.  We  see  no  error  In 
this  prayer,  and  we  think  that  what  we  have 
already  said  suffldently  shows  that  the  other 
prayera  of  the  plaintiffs  were  properiy  grant- 
ed. The  defendant  offered  23  prayera.  The 
court  granted  10  of  them  as  offered,  and  the 
fifth  and  seventeenth  with  modifications,  and 
refused  the  others.  No  bill  of  exceptions 
was  filed  by  the  plaintiffs,  and  therefore  the 
prayers  granted  as  offered  by  the  defendant 
are  not  before  us.  The  second  and  third 
prayers  ate  Identical  with  the  fifth  and  sixth 
In  the  former  case,  and  were  properly  re- 
fused, as  vra  then  said,  ^e  fifth  prayer 
ought  to  have  been  granted  without  modifi- 
cation. It  Is  the  same  as  the  tenth  In  the 
former  case.  The  modification  made  by  the 
court  made  a  change  in  its  meaning  Injuri- 
ous to  the  dctfoidant  It  restricted  the  find- 
ing of  the  Jury  to  the  high  tide  at  the  time 
of  the  deed  from  Nowland  to  White.  The 
ninth  prayer  required  the  Jury  to  find  aa  a 
condition  of  tiie  plaintiffs'  recovery  that  the 
adverse  possession  of  Davia  and  Us  heirs 
extended  to  eve^  part  of  the  land  located 
by  the  plaintiffs;  whereas,  If  they  had  held 
adverse  possession  of  any  part  of  It  for  20 
years,  they  acquired  a  title  to  such  part 
The  tenth  prayer  asserts,  in  effect  tliat  the 
title  of  Davis  derived  from  Nowland  through 
White  was  a  leasehold  estate,  and  that  there- 
fore, the  idalntlffs,  his  heirs  at  law,  could 
not  recover  In  this  action.  Tb»  deed  from 
Nowland  to  White  In  1837  conveyed  to  htan, 
his  heirs  and  assigns,  the  entire  water  privi- 
lege of  lote  80  and  31;  and  In  1891  White 
conyeyed  all  the  interest  In  them  which  hd 
then  had  to  Davla.   Nowland  held  a  pet- 
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petual  lea«ebold  1b  tha  lots  80  and  31.  By 
Tlrtue  ftf  tfaia  leasehold  he  had  the  absolute 
control  and  manacement  ot  the  property,  and 
the  entire  beneficial  Interest  In  It,  subject  to 
bis  obligaUoD  to  pay  rent  to  the  reTersioner. 
He  was  the  "proprietor"  of  these  lots  with- 
in the  meaning  of  the  act  of  18M;  and  had 
by  virtue  of  that  act  the  rl|^t  to  acquire 
land  below  bi^h  water  by  making  exten- 
sions into  the  Susquehanna  rirer.  The  fast 
land  which  be  should  malEe  In  this  way 
would  belong  to  himself.  His  right  to  It 
was  derived  from  the  bounty  of  the  legis- 
lature, which  permitted  him  to  acquire  land 
for  himself  by  hla  own  labor,  or  by  the  cec- 
pendlture  of  his  own  means.  No  portion  of 
it  ever  at  any  time  belonged  to  the  rererslon- 
er,  or  was  ever  In  his  possesaloB,  actually  or 
potentially.  As  tiie  rerersloner  never  had 
any  Interest  or  title  to  this  land,  nor  any 
possession  of  It,  be,  of  course,  never  con- 
veyed, nor  ajHumed  to  convey,  either  title 
or  possession  to  the  leasees  or  their  assignees. 
Nowland  held  tittle  and  posseiBian,  which 
were  in  all  respects  Independent  of  the  re- 
versioner. By  fofce  of  the  act  of  assembly 
he  owned  It  because  of  his  proprietorship 
of  the  land  bordering  on  the  shore  Une.  That 
was  his  title  to  It  It  may  not  be  in  all 
respects  entirely  accurate  to  say  that  he 
held  it  by  the  same  title  by  whi<A  be  held 
the  original  lots;  that  is,  the  quantity  of 
ostate  was  not  the  same.  Yet  be  had  a 
i-i;;lit  to  this  land,  because  he  was  the  pro- 
prietor of  the  original  lots.  That  proprietor- 
Khlp  was  the  origin  and  support  of  bis  right 
Lord  Coke  says:  "Tltnlus  est  Justa  causa 
possldendi  id  quod  nostrum  eat"  In  other 
words,  "Title  is  the  right  whereby  we  hold 
our  own."  The  right  by  which  he  held  the 
land  formed  by  extension  Into  the  river  was 
given  by  the  title  which  he  held  to  the  origi- 
nal lots.  In  this  sense  only  can  It  be  said 
that  these  different  properties  were  held  by 
the  same  title.  It  will  be  seen  that  we  think 
that  N'owland  validly  conveyed  a  fee  simple 
to  White  In  1837.  Consequently  defendant's 
tenth  prayer  was  properly  refused.  The 
eleventh  prayer  Is  identical  with  the  eight- 
eenth prayer  in  the  form^  case,  which  we 
said  was  properly  refused.  The  fifteenth 
prayer  was  waived  by  connseL  The  six- 
teenth prayer  states  the  construction  of  the 
deed  from  White  to  Bhinehart,  as  we  de- 
cided It  In  the  former  case.  It  ought  to 
have  been  granted.  The  same  construction 
is  stated  with  unnecessary  detail  of  circum- 
stances in  the  seventeenth  prayer,  and  It 
ought  to  have  been  granted  without  modifi- 
cation. The  same  may  be  said  of  the  nine- 
teenth prayer.  The  twentieth  prayer  was 
properly  refused,  because  It  required  the  jury 
to  find,  aa  a  condition  of  the  plaintiffs'  re- 
covery, their  adverse  possession  of  all  the 
land  In  dispute.  The  twenty-first  prayer  was 
properly  refused.  We  have  now  gone  over 
all  the  prayers  which  are  properly  before  us. 
Many  of  the  exceptions  to  teetlmony  have 


been  waived  by  conns^  We  shall  consider 
such  of  them  as  are  still  Insisted  on.  In  the 
first  exception  the  defendant  objected  to  the 
Introduction  of  a  private  plat  It  does  not 
clearly  appear  that  the  locations  on  the  plat 
were  put  in  evidence.  We  shaU  therefore 
pass  this  exception  by,  inasmuch  as  a  simi- 
lar objection  appears  in  the  fourth  and 
eleventh  exceptions.  In  the  fourth  excep- 
tion it  is  stated  that  Solomon's  plat  was 
shown  to  a  witness,  and  that  the  defendant 
objected  to  the  use  of  it,  because  its  ac- 
curacy and  correctness  had  not  been  shown, 
but  that  the  court  permitted  It  to  be  ex- 
hibited to  the  Jury  in  connection  with  the 
testimony  of  the  witness.  In  the  Seventh 
exception  the  court  permitted  the  same  plat 
to  be  used,  as  It  said,  *^  Illustrate."  This 
exception  contains  a  reference  to  ttie  twelfth 
exception,  which  shows  in  what  manner  the 
plat  was  used.  Solomon's  plat  is  a  printed 
document,  purporting  to  be  a  map  of  the 
town  of  Port  Deposit  made  in  the  year 
1806.  It  Is  not  shown  to  have  been  made 
by  any  public  authority,  nor  is  It  shown  to 
be  correct  But  It  was  used  to  enable  a  wit- 
ness to  testify  to  the  position  of  objects 
shown  upon  It  which  were  of  essential  im- 
portance In  showing  tbt  location  of  a  bound- 
ary line  of  the  land  in  controversy.  It  was 
permitted  to  be  used  as  an  instrument  of 
evidence,  and  such  action  of  the  court  was 
erroneous.  We  will  state  that  portion  of 
the  fifteenth  exception  which  has  not  been 
waived  by  counsel.  The  court  had  permit- 
ted a  new  location  of  Davis'  adverse  hold- 
ings to  be  made  by  amendment  of  ttae  sur- 
veyor's plats.  The  defendant  objected  to 
the  location,  and  also  to  all  of  the  evidence 
relating  to  the  locations  made  on  the  plats 
of  the  surveyor  from  Solomon's  map.  In 
the  first  exception  the  defendant  had  ob- 
jected to  these  locations,  and  had  reserved 
the  question.  The  court  permitted  the  new 
location  to  remain,  and  also  the  locations 
from  Solomon's  map,  and  permitted  all  the 
testimony  relating  to  It  to  be  considered  by 
the  Jury.  The  new  location  permitted  by 
the  court  was  made  In  obedience  to  the  fol- 
lowing iustructlou  given  to  the  surveyor  by 
counsel  for  the  plaintiffs:  "Sir:  Locate  for 
plaintiffs  the  adverse  holdings  of  James  A. 
Davis,  In  bis  lifetime,  in  the  lands  opposite 
lot  31,  In  the  town  of  Port  Deposit,  in  Cecil 
county,  and  between  Wat«  street  In  said 
town,  and  the  Susquehanna  river."  It  is 
the  duty  of  the  surveyor  to  make  13w  loca- 
tions on  his  plats  according  to  the  Instruc- 
tions of  the  parties.  But  the  party  who 
wishes  a  location  made  must  Inform  the 
surveyor  spectBcally  how  he  wishes  It  to 
t>e  made;  what  boundaries,  courses,  dis~ 
tances,  etc.,  he  desires  to  hare  surveyed. 
The  Instruction  In  question  did  not  give  this 
information.  The  surveyor,  in  his  return, 
shows  Hues,  courses,  and  distances,  measure- 
ments and  calls,  with  circumstantial  minute- 
ness.  He  did  not  obtain  the  information 
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for  tbls  retnrn  from  tke  Instruction  given 
to  him  i>j  the  plaintiffs,  smd  he  had  no  other 
prtH>er  soarce  of  lnf<auatioii  for  making  his 
locations.  We  think  that  tiie  isBtructloa 
was  insnfficleat  to  authorize  title  saiTeTor's 
return,  and  that  the  return  was  nnwarrant- 
ed.  Code  Pub.  Geau  Laws,  art.  16,  §  SI,  en- 
acts tti»t  "the  plats  and  certlflcatee  of  sur- 
vey la  every  ease  may  be  amended  at  bar"; 
but  we  suppose  Huit  the  amoidments  In  the 
plats  must  t>e  attde  aocordli^  to  the  law 
and  praetloe  ejectment  ^le  amend- 
ments are  antboriced  by  law,  so  that  some- 
thing may  be  siiniUed  which  was  unknown 
or  overlooked  at  the  time  oi  survey.  It 
cannf>t  be  that  a  loeatloa  may  be  made  by 
way  of  amendment  which  conld  not  have 
beai  pormltted  at  tiie  time  of  the  enrvey, 
If  sought  to  be  then  made  mkder  the  same 
drcamataBesB.  Bnt  the  ndlng  of  the  court 
had  a  mneh  wider  sccoe  than  the  permissioo 
to  make  the  locatlen.  It.  in  effect  admitted 
the  location  In  evidence  to  the  ]ary.  Of 
course,  this  conld  not  property  be  done,  un- 
less tbe  location  was  accompaaled  by  proof 
tending  to  show  that  it  waa  correctly  made. 
And  this  proof  cannot  be  deduced  except  by 
the  aid  of  Solomon's  map,  which  we  have 
already  said  was  not  admissible  in  evidence. 
The  same  remarks  an>ly  to  the  locations 
made  from  the  same  map  In  pursuance  of 
plalntias*  IsBtractkm  to  surveyor  No.  6. 
They  ought  not  to  have  been  admitted  in 
evldenca.  We  see  no  objection  to  the  Quea- 
tioQ  to  Anthony  Davis  in  the  thirteenth  ex- 
ception. But  it  would  have  been  incompe- 
tent to  show  by  parol  testimony  that  the 
deed  In  qnestion  did  not  convey  the  property 
mentioned  in  it  according  to  its  terms. 
It  was  competent  however,  for  Pugh  to  give 
by  parol  a  license  to  Davis  to  pass  over  his 
land.  In  the  seventeenth  exception  the  de- 
fendant offered  to  prove  a  statement  in 
writing,  made  by  Joseph  P.  Pugh,  who  was 
dead  at  the  time  of  the  trial.  It  was  In  ref- 
erence to  the  position  of  the  Rhinehart 
stable,  which  is  one  of  the  points  In  contro- 
versy. It  was  a  memorandum  which  was 
not  made  In  the  ordinary  course  of  the  de- 
darantfs  busineas  or  dn^.  and  it  is  not 
within  the  rnles  relating  to  the  admission 
of  entrlea  by  deceased  persons.  We  think 
that  the  testimony  proposed  to  be  given  In 
the  twenty-second  exoeption  was  hearsay, 
and  was  therefore  properly  rejected.  In  the 
nineteenth  exeeptian  a  witness  was  asked 
from  whom  Rhinehart  bought  the  lot  where 
the  stable  was  built  This  fact  could  be 
proved  by  the  deed,  but  not  by  paroL  In 
the  twentieth  exception  the  same  witness 
was  asked  from  whom  Rhinehart  got  pos- 
session of  the  lot  Possession  la  a  fact 
which  Is  provable  by  parol.  The  Question 
was  disallowed;  but  it  ought  to  have  been 
permitted.  In  the  twenty-third  exception 
the  defendant  offered  to  give  in  evidence 
the  testimony  of  Everlst  a.  witness  who  tes- 
tified In  the  fbrmer  auit;  but  who  died  be- 


fore this  trial.  The  court  prop^ly  refused 
to  admit  the  evidence. 

The  plaintiffs  in  this  suit  are  the  heirs  at 
law  of  James  A.  Davis.  In  the  former  suit 
the  plaintiffs  were  his  administrators.  The 
parties  are  not  the  same,  and  there  is  no 
privity  between  them.  Greenleaf  says  that 
"there  are  privies  in  estate,  as  donor  and 
donee,  etc.,  privies  In  blood,  as  heir  and  an- 
oeator,  and  oo-parc^iers;  and  privies  in  rep- 
resentation, as  executors  and  testator,  ad- 
ministrators, and  Intestate;  and  privies  in 
law,  where  the  law,  without  privity  of  blood 
or  estate,  casts  the  land  upon  another,  as  by 
escheat"  1  GreenL  Bv.  {  189.  No  privity 
Is  suggested  between  the  heir  and  the  ex- 
ecutor or  administrator.  They  hold  differ- 
ent estates.  "The  heir  has  the  same  unccm- 
troUed  discretion  In  resisting  claims  against 
the  realty  that  the  exeentor  or  administrator 
has  In  regard  to  die  peraonalty."  Golllnson 
V.  Ow»B,  S  GUI  ft  J.  10.  A  Judgment 
against  an  executor  or  administrator  Is  not 
even  prima  t&tile  evidence  of  debt  In  a  pro- 
ceeding against  the  heir  for  the  sale  of  the 
real  estate  for  the  payment  of  the  debts  of 
the  deceased.  Birely  v.  Staley,  5  oni  A  J. 
468.  This  principle  Is  said  by  the  court  In 
tiM  last-mentioned  cose  to  be  settied  by  fre- 
quent decisions  In  this  state,  so  as  to  pre- 
<dude  all  debate  on  the  subject  And  the 
cases  are  numerous  and  positive  on  this 
point  The  Judgment  must  be  reversed,  and 
a  new  trial  ordwed.  Revwsed,  and  new 
trlaL 


NEW  TORE,  N.  H.  ft  H.  R.  CO.  FAIR 
HATEN  ft  W.  R.  00. 
(Supreme  Court  of  Errors  of  Connecticut. 

July  26v  188a) 
Dissenting  opinion.   For  majority  (pinion, 
see  40  AtL  607. 

TOBRANOB,  J.  In  this  case  I  feel  obliged 
to  dissent  from  the  conclusion  reached  by  a 
majority  of  the  court  that  the  plaintiff  is 
entitled  to  an  injunction.  The  locus  in  quo 
Is  a  small  piece  of  land  near  the  westerly 
end  of  what  is  called  the  "causeway"  lead- 
ing to  "TomlinBon's  Bridge,"  so  called,  and 
lies  wholly  within  the  limits  of  said  cause- 
way. It  is  now  crossed  by  certain  tracks  of 
the  plaintiff,  and  by  the  double  tracks  of  the 
defendant's  electric  street  railway.  The 
plaintiff  asks  for  an  injunction  to  restrain 
the  defendant  from  operating  its  street  rail- 
road over  the  locus,  and  an  order  requiring 
It  to  remove  Its  tracks  therefrom.  The  de- 
fense Is  that  the  locus  Is  a  public  highway, 
and  is  occupied  by  the  defendant  under  the 
authority  of  the  le^slature.  With  reference 
to  this  defense  the  majority  opinion  says 
this:  "The  plaintiff  (assuming  its  land  to  be 
covered  by  a  public  highway)  is  not  entltied 
to  injunction  or  compensation  for  the  mere 
occupation  of  that  land  by  tiie  tracks  of  the 
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defendant  Tbere  must  be  some  peculiar 
and  special  damage  done  to  the  property  of 
the  plaintiff.  It  la  doubtful,  at  least,  wtaetb- 
er  such  special  damage  Is  sufficiently  alleged 
In  the  complaint,  altbougb  It  is  found  In  tbe 
•agreed  statement  of  facts.  If,  tberefore,  tbe 
defense  were  clearly  supported  by  the  facts 
found,  we  might  properly  deny  the  Injunc- 
tion, leaving  tbe  plalntUt  to  Its  legal  remedy 
for  such  special  damage  as  It  may  have  sus- 
tained. But  this  defense  Is  not  clearly  snp- 
X>orted."  Tbe  defense,  as  before  stated,  was 
<1)  that  the  locus  was  a  public  highway;  Gt) 
that  It  was  occupied  by  the  defendant  for  a 
street  railway  by  legislative  autborl^.  Up- 
on the  facts  found,  it  Is  clear,  and  Is  not  dis- 
puted, that  this  second  part  of  the  defense 
Is  true.  The  defendants  tracks  were  laid 
there,  and  it  operates  its  road  there,  by  legis- 
lative authority.  The  only  question,  then. 
Is  whether  the  first  part  of  the  defense— that 
tiie  locus  Is  a  public  highway— is  8upi>orted 
by  the  facts  agreed  upon.  If  It  Is,  tbe  ma- 
jority opinion  concedes  that  the  injunction 
ought  not  to  issue.  The  main  facts  bearing 
upon  this  point  are  these:  The  bridge  com- 
pany was  Incorporated  In  1796  to  build  and 
maintain  a  bridge  across  New  Haven  Har- 
bor to  East  Haven.  In  1799  it  built  and 
completed  a  bridge,  and  a  causeway  leading 
to  it.  from  the  present  junction  of  Bridge 
and  Water  streets  In  New  Haven.  Tbe 
causeway  was  about  60  feet  wide  and  about 
1,200  feet  long.  When  this  was  done  the 
bridge  company  erected  a  toll  gate  at  tbe 
westerly  end  of  the  causeway,  and  took  toll 
there.  In  1822  tbe  bridge  company  removed 
the  toll  gate  to  a  point  near  the  westerly  end 
of  tbe  bridge,  where  It  remained  until  tbe 
bridge  was  made  a  free  bridge.  In  1886. 
Prior  to  1840  tbe  bridge  company  obtained 
title  to  the  flats  in  the  vicinity  of  the  bridge, 
llUed  tbem  up,  and  reclaimed  the  land,  and 
built  public  docks  or  wharves  there,  and  oth- 
erwise used  the  reclaimed  land  as  its  own. 
In  1840  the  plaintiff  acquired  tiie  right  from 
the  bridge  company  to  use  such  property  of 
llie  brit^e  company  in  the  vicinity  of  the 
causeway  as  it  might  require  for  railroad 
purposes,  and  In  connection  with  Its  use  of 
the  docks  there.  Under  the  rights  thus  ac- 
quired tbe  plaintiff  In  1841  laid  Its  tracks 
across  tbe  westerly  end  of  the  causeway, 
eubBtantlally  where  they  now  run.  In  186S 
the  defendant  attempted  to  lay  its  tracks  for 
a  horse  railroad  upon  the  causeway,  cross- 
ing the  tracks  of  the  plaintiff,  and  was  stop- 
ped from  so  doing  by  an  Injunction  procured 
by  the  bridge  company.  Thereupon  the 
bridge  company,  with  tbe  consent  of  the 
plaintiff,  granted  to  the  defendant  a  written 
license  to  lay  its  tracks  there,  under  which 
license,  accepted  by  the  defendant,  it  laid 
and  operated  Its  horse  railroad  until  said  li- 
cense was  revoked  by  the  bridge  company  In 
1893.  Upon  the  facts  found,  I  do  not  think 
this  license  has  any  bearing  upon  tbe  ques- 
tion whether  the  causeway  was  or  was  not  a 


public  highway,  and  It  may  therefore  be  laid 
out  of  the  case.  In  1868  the  ^alntlfl  brought 
proceedings  to  condemn,  and  did  condemn 
and  take,  two  certain  described  pieces  of  the 
bridge  company's  property  In  the  vldni^  of 
tbe  causeway.  One  of  these  pieces— the 
smaller  one— is  the  only  one  we  are  here  con- 
cerned with,  as  It  includes  the  locus  in  quo. 
This  piece  Is  known  In  tbe  record  as  "Par- 
cel B."  Tbe  precise  locus  in  quo  Is  a  small 
part  of  parcel  B,  near  the  westerly  end  of 
the  causeway,  and  lying  wholly  vritbln  the 
limits  of  tiie  causeway,  substantially  cover- 
ed by  tbe  crossing  tracks  of  the  plaintiff. 
Parcel  B  was  taken  by  the  plaintiff,  under 
Its  condemnation  proceedings,  "subject  to 
such  rights  of  passage  over  the  same  as  now 
exist  by  law."  This  la  the  languase  tised 
by  the  plaintiff,  and  It  la  clea^  broad 
enough  to  Include  a  public  highway,  if  one 
then  existed  over  parcel  B.  Subsequently, 
in  the  same  year  C1S68>,  the  biidge  company 
conveyed  to  the  plaintiff  by  deed  wbatever 
residuum  of  rights  it  had,  If  any,  In  parcel 
B,  which  had  not  been  taken  by  the  con- 
demnation proceedings.  So  far  as  the  pres- 
ent qnestion  is  concerned,  I  think  this  deed 
conveyed  nothing  to  the  plaintiff.  It  bad  al- 
ready acquired  whatever  rights  the  bridge 
company  had  In  parcel  B.  It  Is  under  tbe 
condemnation  proceedings  and  this  deed  that 
the  plaintiff  claims  to  1>e  tbe  owner  In  fee 
of  tbe  locus  In  quo,  free  fnon  the  serritude 
of  a  highway,  at  least  so  far  as  tbe  defend- 
ant Is  concerned.  In  1886  the  bridge  com- 
pany,  under  the  authority  of  the  legislature, 
conveyed  to  the  dty  and  town  of  New  Haren 
all  Its  right,  title,  and  Interest  In  and  to  the 
bridge  and  causeway,  "as  and  for  a  public 
highway,  free  to  the  use  of  all  tbe  public  as 
all  other  highways  of  said  city  and  town 
now  are.'*  It  thus  appears  that  from  1799 
down  to  1888  the  entire  causeway  and  bridge 
formed  part  of  a  public  highway;  not  a 
free  public  highway,  it  Is  true,  because  toll 
was  exacted,  If  yon  crossed  the  bridge,  antU 
1886,  but  still  a  public  highway.  The  brtdge 
company  could  neither  dose  It  nor  dlspoBe  of 
It  without  legislative  authority.  It  Is  con- 
ceded that  all  tbe  rest  of  the  causeway  e^t 
and  west  of  the  locus  In  quo  Is  now  a  free 
public  highway  for  all  purposes.  Tbe  plain- 
tiff admits,  for  the  purposes  of  this  case  at 
least,  that  the  locus  in  quo  Is  a  public  high- 
way for  all  purposes  and  uses  except  tiie  pur- 
poses and  uses  of  a  street  railway.  How 
did  the  causeway  become  a  public  highway? 
Not  by  the  deed  of  tbe  bridge  company  to 
the  and  town  In  1886.  That  only  made 
It  a  free  road.  It  has  be«i  a  public  high- 
way since  ITM  by  virtue  of  its  layout  and 
maintenance  by  the  bridge  company  as  the 
agent  of  the  legislature,  and  It  has  been  a 
free  public  highway  since  1886.  The  claim 
of  the  plaintiff  Is  that  a  small  part  of  the 
causeway  Is  not  a  highway  for  the  purposes 
and  uses  of  a  street  railway,  while  all  the 
rest  of  it  Is  a  highway  for  all  purposes  and 


Digitized  by 


Google 


N.H.) 


STATE  T. 


POWELL. 


171 


uses.  I  am  unable  to  see  any  reason  for 
oiaking  a  distinction  In  tbls  respect  between 
ihe  locus  in  quo  as  part  of  tlie  causeway,  and 
any  other  part  of  the  causeway.  If  the  one 
la  a  public  highway,  the  other  is  also.  Upon 
the  agreed  facts,  then,  I  think  that  the  en- 
tire causeway  in  1868  was  subject  to  the 
serrltude  of  a  public  highway,  and  that  the 
plaintiff  took  the  locus  In  quo  and  holds  It 
subject  to  that  scrrltude.  For  this  reason  I 
think  the  defense  put  forward  Is  fully  sup- 
ported by  tlie  agreed  facts;  and,  If  this  be 
•Ob  the  majority  <q;)inion  concedes  that  no  In- 
junction should  issue,  even  if  the  plaintiff  is 
entitled  to  damages  for  the  acts  of  the  de- 
fendant 

But  I  dissent  entirely  from  the  further  con- 
clusion reached  In  that  opinion,  that  upon 
the  agreed  facta  the  plaintiff's  rights  have 
been  ao  invaded  by  ttie  acts  of  the  defend- 
ant as  to  entitle  It  to  damages  under  the 
prittdpleii  laid  down  in  the  case  of  Canastota 
Knife  Go.  T.  Newlngton  Tnmway  Go.,  6d 
Gonn.  146,  36  AtL  1107.  In  laying  Its  track. 
OTer  the  loena,  and  In  operating  its  railroad 
there,  it  Is  conceded  that  the  defendant  has 
fully  complied  with  all  the  requirements  of 
the  law.  The  majorlly  opinion  cmcedes  that 
"thoe  is  nothing  in  tiie  record  to  distinguish 
the  defendant's  road  from  the  harmless  street 
railroad  contemplated  In  the  Canastota  ^fe 
Go.  Case,  unless  it  be  its  injurious  effect  on 
the  property  of  landowaos,"— meaning,  I 
suppose,  the  plaintiff.  That  opinion  further 
concedes  that  the  plaJntlfl  is  not  entitled  to 
compensation  for  the  mere  occupation  of  Its 
land  1^  the  iracka  of  flie  defendant;  that 
there  moat  be  "some  peculiar  and  special 
dam^e  done  to  the  proper^  of  the  plaln- 
tiO;''  to  entitle  it  to  damages;  and  that  it  la 
doubtful  whether  auch  special  danu^  is  suf- 
fldently  alleged  in  the  complaint  It  states, 
lioweTer.  that  the  agreed  facts  show  such 
qiecial  and  peculiar  damage  resulting  to  tlie 
plaintiff  here.  I  cannot  assent  to  thl&  The 
agreed  fiicts  show  that  the  tracks  at  the 
plaintiff  OTer  tbe  locus  in  quo  are  not  its 
main-line  tracks.  They  lead  to  its  freight 
yard  and  freight  depota,  and  are  used  mainly 
for  freighting  and  switching  purposes.  In 
the  agreed  statonent  of  facts  the  "peculiar 
and  special  damage  dtme  to  the  property  of 
the  plalntifr  is  set  fnth  in  paragraidis  21- 
as  and  28:  These  statements  amount  to  this, 
In  anbatanee:  Owing  to  the  growth  of  the 
city,  tbs  use  of  this  crossing  by  the  general 
pnbUc  and  by  the  defendant  has  greatly  in- 
creased of  late  years,  and  wHI  contlnua  to  In- 
<Tease;  and,  owing  to  ttie  Increase  of  the 
platotlff'B  business,  Its  use  of  this  crossing 
and  of  its  freii^t  yarda  and  depots  adjoining 
has  greaUy  increased,  and  win  continue  to 
increase.  This  use  of  the  crossing  the 
seneral  public  and  1^  the  defendant  serious- 
yf  Intermpts,  delays,  and  obstmcte  the  plaln- 
ttff'a  buaineas  here,  and  interferes  with  the 
proper  use  of  tte  property,  and  the  proper, 
eafe^  and  economical  operation  of  tto  road. 


It  makes  this  a  rery  dangerous  grade  cross* 
Ing.  It  Imposes  expense  upon  the  plaintiff, 
"in  providing  watchmen,  gatemen,  train 
hands,  and  safeguards  to  reduce  as  far  as 
possible  the  danger  and  damage  to  the  pub- 
lic and  to  itself."  These,  in  brief,  are  the 
facts  agreed  to  upon  this  point  bo  tar  as 
they  concern  the  damage  to  the  plaintiff. 
These  facts  do  not  show  any  peculiar  and 
special  damage  done  to  the  property  of  the 
plaintiff  by  the  defendant  within  the  mean- 
ing of  the  principles  laid  down  In  the  Canas- 
tota Knife  Ca  Case.  They  show  the  exis^ 
ence  of  a  very  dangerous  grade  crossing 
here,— dangerous  to  the  plaintiff,  to  the  de- 
fendant, and  to  the  general  public;  The 
plaintiff  IB  undoubtedly  hindered  and  delay- 
ed in  Its  business,  and  put  to  expense,  by  rea- 
son of  the  existence  of  sncb  a  crossing;  but 
that  delay  and  expense  are  caused,  not  by 
the  defendant,  specially  or  primarily,  but  by 
the  fact  that  the  plalntifTs  tracks  are  laid 
across  a  public  hl^way,  the  use  of  which 
the  general  public  becomes  greater  every 
year.  I  agree  that  this  grade  crossing 
should  be  abolished  as  soon  as  possible,  but 
the  fact  that  it  ejdsta  la  no  reason  why,  uptm 
tile  agreed  tects,  the  defendant  should  be 
enjoined  from  operating  Its  street  railway 
there. 

In  this  opinion  PRENTICE,  concurred. 


STATE  v.  POWELL. 
(Supreme  Court  of  New  Hampshire.  Hnri- 
maek.  Snlj  29.  1898.) 

HAWESRS  AMD  PrDDLBRS— LiCBKSB. 

Laws  1897,  c.  46,  f  1,  requires  a  license  to 
be  taken  out  by  itinerant  vendors  wlio  engage 
in  a  tempOTsry  or  transient  bosinesa  in  the 
state.  Section  12  provides  that  the  deposit 
with  the  secretary  of  state  shall  be  hdd  snbject 
to  claims  growing  out  of  the  licensee's  business 
in  the  state.  Bdd  not  to  apply  to  a  resident 
taxpayer  with  a  permanent  place  of  business, 
who  sells  merchandise  from  his  stock  at  a  fair. 

Fred  B.  Powell  was  indicted  for  selling 
merchandise  as  an  Itinerant  vendor  without 
a  license.  The  respondent  is  a  member  of 
the  firm  of  Kimball,  Oorser  &  Powell,  doing 
business  and  taxed  in  Concord,  where  all  the 
partners  reside.  In  September,  1897,  the  re- 
spondent acting  for  the  firm,  carried  a  por- 
tion of  the  partnership  goods  to  Warner,  and 
sold  some  of  them  during  the  two  days  of 
the  Grange  Fair.  If,  upon  these  facts,  the 
prosecution  cannot  be  sustained,  the  respond- 
ent is  to  be  discharged.   Discharge  granted. 

George  M.  Pletcher,  for  the  State.  Btreeter, 
Walker  &  Hollls,  for  defendant 

PBA8LEB,  J.  The  wonU  'itinerant  ven- 
dor," as  defined  in  section  1,  e.  46;  Iaws 
1897,  Include  only  those  persona  who  "en- 
gage In  a  temporary  or  transient  business 
In  this  state."  They  do  not  Include  those 
whose  business  in  the  atete  la  permanent 
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erea  iriwn  mdi  persona  cany  on  a  part  of 
tbeir  buaineaa  temporaxllr  In  a  place  apart 
ftfKD  their  usual  location.  Section  12  of  the 
act  proTldea  that  the  deposit  wltli  the  secre- 
tary of  state  shall  be  held  subject  to  claioui 
flowing  out  of  the  licensee's  traslness  In 
tills  state.  VtOB  shows  that  the  law  was  In- 
tended to  apply  to  fbB  nonresident  dealer, 
who  does  business  here  temporarily,  and 
then  leaves  witiiout  paying  bis  creditors. 
The  firm  of  wblcb  tiie  respondent  Is  a  mem- 
ber has  a  permanent  place  of  business  la 
Concord,  and  Is  taxable  there  ea^  year  up- 
on tiie  ararace  value  ct  its  stock  In  trade 
during  tiie  year.  Pub.  St  c.  SM  7*  par.  6. 
It  has  not  heretofore  been  Urn  vallej  of  the 
state  to  make  tbls  class  of  laws  applicable 
to  soch  persons.  Laws  1878,  c  27;  Gen. 
Laws.  c.  lie;  Lam  1887,  c  e&  Tbelr  loca- 
tlon  Is  of  such  fdiamcter  and  permanency 
that  spedal  protection  for  persons  dealing 
with  thfflu  Is  not  required,  and  by  ordinary 
taxation  th^  bear  their  Just  share  of  the 
expense  of  local  govemmoit  Respondmt 
discharged.   All  concurred. 


SANBORN  T.  WILDER  et  mL 
(Supreme  Court  of  New  Hampshire.  Rocking- 
ham.   July  3a  1897.) 

FARTNEBaaiP— A00ODNTi:(0— INSOLVBNOT — RSCOV- 
BRT  or  ASSKTS  BT  AUIONES  —  FRADDCLBXT 
ColTTBTAXCn— BtTOBNCB— TRIAI.—  OnJECTIOXil. 

1.  The  interest  of  to  InaolTeot  in  a  partner- 
ship, which  he  had  fraudulently  transferred  to 
his  partner,  can  be  determined  only  on  an  ac- 
counting <it  tht  partn«aUp  affairs,  and  not  In 
a  inft  by  the  assignee  of  the  Insolvent  to  set 
aside  the  conveyance. 

2.  In  an  action  by  an  assignee  In  insolvency  to 
snbject  property  fraudulently  transferred  by 
the  Insolvent  to  payment  of  the  insolvent's  Ua- 
hllitiea,  the  assignee  must  show  that  the  aaseta 
already  in  his  hands  are  Insufficient  to  pay 
such  liabilities. 

8.  Incompetency  of  evidence  was  waived, 
where  the  objection  was  based  on  another 
ground,  and  the  incompetency  might  have  been 
obviated  had  attention  been  called  to  It 

Exceptions  from  Rockingham  county. 

Bill  Id  equity  by  George  W.  Sanborn,  as 
assignee  In  Insolvency  of  tiie  estate  of  Wil- 
liam W.  Wilder,  against  Wmiam  W.  Wilder 
and  David  F.  Wilder,  alleging  that  a  sale  made 
by  WQllam  of  his  interest  In  the  partnership 
proper^  of  Wilder  &  Son,  to  his  co-partner, 
David,  was  fraudulent  as  to  creditors,  and 
praying  that  the  latter  be  required  to  ac- 
count Facts  found  by  a  referee:  Proceed- 
ings In  Insolvency  against  William  were 
commenced  Hay  18,  1894.  and  fbe  plaintiff 
was  appointed  assignee  June  1^  1894.  In 
1887,  WlUlam  gave  bla  stm  David  a  one-half 
Interest  In  a  country  store,  and  formed  a 
partnership  vrlth  him,  under  the  firm  name 
of  Wilder  ft  Son.  August  S,  1898,  WllUam 
made  a  sale  ct  his  Interest  In  the  firm  to  Da- 
vid, but  the  sale  was  not  made  In  good  faith. 
There  was  no  apparoit  diange  in  the  posses- 
sion or  control  of  the  visible  property  of  the 


company.  The  buriness  was  conducted  after 
the  sale  in  the  same  name.  In  substantially 
the  same  manner,  and  by  the  same  persons 
aa  before.  Debts  to  the  amount  of  more 
ttian  916^000  were  proved  against  \railam*s 
estate,  ^ley  all  accrued  after  Augnat  6, 
1898,  and  consisted  of  his  Indorsements  of 
tiie  notes  of  Bartlett  ft  Feaslee  for  their  ac- 
cmnmodatlon.  His  assets,  consisting  almoat 
entirely  of  the  notes  of  tiut  flrm,  were  less 
than  15,000.  Bartiett  ft  Feaslee  were  also 
In  Insolvmcy.  and  debts,  Ini^dbig  lai^ 
notes  to  WlUlara,  to  the  amount  of  ^,000. 
were  proved  against,  tbem.  Their  assets 
were  about  90,700;  Subject  to  the  defend- 
ants' raH!eptl<m,  the  referee  received  In  evi- 
dence tbo  schedule  of  fata  assets  and  of  his 
creditors  filed  In  the  probate  court  by  Wil- 
liam, and  also  Bartlett  &  Peadeo^s  schedule 
of  assets.   Hxceptions  overruled. 

Wlggln  ft  Femald  and  Louis  O.  Hoyt,  for 
plaintiff.  Eastman,  Toung  ft  CVNeiU,  for  de- 
fendants. 

PIBJB,  J.  All  tin  estate  of  an  tnaotrait 
debtor,  not  exempt  tnm  attacfammt,  Includ- 
ing property  sold  or  transferred  by  him,  if 
the  sale  or  transftt  Is  fraudnlmt  as  to  cred- 
itors^ vests  In  the  ssslgnee.  Pnik  St  e.  201. 
tt  8k  Ml  The  question  whether  tiie  sale,  a» 
a  matter  of  law,  was  void  as  agalnat  tbe 
creditors  ot  \nDlam,  because  there  vnis  no 
apparent  t^nge  In  tlie  possession  of  the 
vistlAe  property  of  the  flrm  (Cobnm  v.  Pick- 
ering, 8  N.  H.  415),  need  not  be  cimsldered. 
since  It  Is  found  that  the  sale  was  not  made 
in  good  fslth,  or.  In  other  words,  was  fraudu- 
lent In  fact 

In  regard  to  the  dtfendants'  dalm  that,  at 
the  time  of  the  sato^  William  had  no  Interest 
In  the  flrm,  but,  on  the  contrary,  was  lately 
Indebted  to  1^  It  Is  sufficient  to  say  timt, 
though  some  evidence  on  the  subject  is  re- 
ported, the  fact  Itself  is  not  found.  The 
plaintiff  seeks  to  recover  William's  interest 
In  tiie  property  of  the  flrm  after  a  final  set- 
tiement  of  Its  affairs.  What  this  Interest  If 
any,  may  be.  Is  a  question  to  be  detmnlned 
<m  an  acoonntlng.  If,  notwltiistanding  the 
proceedings  In  Insolvency,  William's  assets 
In  tbe  hands  of  the  assignee  were  sufllctait 
to  pay  his  debts  In  fun,  there  was  no  occa- 
sion for  this  suit  It  was  therefore  material 
tw  the  plaintiff  to  show  that,  for  the  pay- 
ment of  tiie  debts,  the  property  ftandulently 
oouTeyed  was  necessary.  All  the  assets  of 
WllUam  consisted  of  Bartiett  ft  Peaslee's  di- 
rect Indebtettaiess  to  him,  and  all  his  liabili- 
ties of  debts  upon  which  they  irere  the  prln- 
dpsl  debtors.  If  tii^  could  pay  tlwlr  debta 
In  full,  or  even  80  per  cent  of  them,  a  tal- 
ance,  after  paying  William's  debts  In  fuU. 
would  be  left  In  the  plalntUTs  hands.  These 
facts,  with  the  further  fact  that  Bartiett  ft 
Peaalee's  assets  were  Insufficient  to  pay 
more  than  20  per  cent  of  their  debts,  ap~ 
peared  In  the  adiedules  reoelved  In  evidence. 
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The  defendanti  excepted  to  flteir  nceptSm, 
not  on  the  technical  ground  that  the  Kbed* 
ales  wete  Incranpetent  evldenee  of  those 
ftcts,  but  because  (as  stated  In  tbelr  brief) 
the  tMctB  ttaenuelTes  hare  "no  tendency  to 
ebow  that  DaTld  had  acted,  dlshonesdy,  or 
tiat  Wffllain'a  credttors  hare  been  Injured 
by  the  Bale  of  the  partnenhlp  property  to 
DarVL"  If  the  defendants  had  excepted 
epeclflcally  on  the  ground  that  the  schedules 
were  not  competent  evidence  of  the  facts 
therein  stated,  the  objection.  If  tenable, 
might  readOy  hare  been  obrlatad.  Heatii  r. 
Heafli.  SS  N.  H.  282;  Haines  t.  Insnrance 
Co^  58  N.  H.  186l   Kxceptk)Q8  overruled. 

SLOHQWrS,  did  not  Bdt  Tbe  otboa 
concurred. 


BOWBLL  T.  CttAOaVXT. 
(Supreme  Court  d  Nev  Hampdilni  SnUlTsn. 

July  30;  1887.) 
Flbdob— What  Cokbtitptes— Chakss  or  Pae> 

8ESS10X— AtT  A  CBM  SXT. 

An  agreement  of  a  debtor  aathorlzins  the 
creditor  to  take  and  aell  certain  of  the  debtor"! 
personal  property,  in  the  hands  of  a  third  per- 
son, and  apply  the  proceeds  to  hU  claim,  re- 
taming  the  surplos,  if  any,  to  the  debtor,  ac- 
companied by  an  order  for  the  d'eWvery  of  the 
property,  is  a  mere  exeeatory  pledge,  with  an- 
thority  to  sell;  and,  the  pleocee  failios  to  ob- 
tain poseesaion  of  the  property,  the  transaction 
has  no  effect  as  acalnst  a  snbseqaent  attadilng 
creditor. 

Exceptions  from  Snlllratt  county. 

Trorer  by  Franklin  P.  Bowell  agalngt 
Rufus  P.  Claggett  for  a  horse,  carriage, 
sleigh,  and  harness.  Facts  found  by  the 
court:  Tbe  property  was  owned  by  one 
Sherwood,  but  was  Intrusted  to  the  care  of 
his  wife's  son,  Perley.  Sherwood  was  a 
debtor  of  bis  wife  and  of  the  plaintiff.  Up- 
on a  demand  by  the  plaintiff  for  the  pay- 
ment of  bis  debt,  Sherwood  agreed  that  the 
plaintiff  sbould  take  the  property  and  sell 
it  and.  If  It  should  bring  more  than  the 
amount  of  bis  claim,  he  ahould  pay  orer  the 
halance;  and  be  gave  the  plaintiff  a  written 
order  on  Ferley  for  the  delivery  of  the  prop- 
erty. On  tbe  next  day,  befo,re  the  plaintiff 
presented  bis  order,  Perley,  having  learned 
of  Its  edstence,  and  acting  under  the  direc- 
ti<»i  of  Mrs.  Sherwood,  caused  the  property 
to  be  attacbed  by  the  defendant,  a  deputy 
'herlff.  In  an  action  upon  ber  claim.  The 
cotut  ordered  a  verdict  for  tbe  defendant* 
and  the  plaintiff  excepted.  Bzc^tlon  orer- 
mled. 

Albert  8.  Walt,  for  plaintiff,  George  B. 
Brown,  for  def«idant 

PIEIB,  J.  The  agreement  between  fiher 
wood  aiid  tbe  plaintiff  did  not  constitute  a 
sale  of  tbe  property.  It  was  a  mere  execu- 
tory agreement  for  a  pledge,  with  authority 
to  selL  Ah  tbe  plaintiff  tailed  to  obtain  pos- 
session ot  the  property,  tbe  pledge  was  not 


completeu,  and  the  transaction  Iiad  no  effect 
as  agalnat  tite  defendant's  attachment.  Col- 
by V.  Oressy,  6  N.  H.  2S7;  Brown  r.  Wlgxin, 
16  N.  H.  313:  Wakott  r.  Keltb.  22  N.  H. 
196,  208.   Exception  overruled. 

BLODaiBXT.  J.,  did  not  lit.  Tbe  otben 
concurred. 


STATB  V.  WHEELBB  et  al. 
(Snprane  Court  ot  New  Hampshire.  Bellcnap, 
March  16»  1881.) 

ReOOOXIIAXCBB  -~  FOBFBITDKE  —  EztrOBCHlUaT  — 
FLBAM  KO— EtI  D  sue  E— JUDQMSXT — AC- 
TION OT  Debt. 

1.  Where  a  declaration  In  debt  or  a  recognl- 
sanee  conditioned  that  defendant  refrain  from 
violating  a  certain  statnte  properly  alleges  a 
breach  of  such  condition,  a  further  allegation 
that  the  recognizance  was  declared  forftited 
on  a  plea  of  guilty  In  poUce  court  maj  be 
Jected  as  surplusage. 

2.  In  det>t  on  a  recognizance,  on  an  Issue 
whether  a  condition  in  the  recognizance  that 
defendant  refrain  from  violating  a  certain  stat- 
ute has  been  broken,  the  record  of  dtfendanf s 
plea  of  guilty  to  the  charge  of  violation  li  ad- 
missible Bgauist  him,  hot  not  agabist  tte  sure* 
ties. 

3.  Where  one  recognized  by  a  police  court  to 
observe  a  statute  is  oonvicted  of  a  default  In 
the  anpreme  court  Id  debt  on  the  recognisance, 
and  the  verdict  is  recorded,  the  default  becomes 
a  matter  of  record,  and  the  foundation  for  a 
Judgment  for  an  amount  not  exceeding  the 
amount  of  the  recognizance. 

4.  Debt  ia  the  proper  form  of  action  on  a  re- 
cognizance  taken  in  a  poUee  court,  and  not 
filed  and  made  of  record  in  tbe  suprenw  court. 

Action  of  debt  by  tbe  state  against  Dar- 
win B.  Wheeler,  Jobn  H.  Ftft^  and  Blls- 
worlli  H.  Bolllns,  on  a  recognisance.  On  de- 
murrer to  the  dedaration.  Overruled. 

William  a  Fellowl,  for  tbe  State.  Shan- 
non, Peaslee  ft  Blackstone,  for  defendants 
Wheeler  and  BolUns.  Thomas  Cogswell, 
for  defendant  FifleUL 

SMITH,  J.  The  declaration  alleges  that 
tbe  defendants  recognized  in  tiie  police  court 
of  Alton,  July  27,  1884,  In  the  sum  of  «20a 
for  tbe  pwBonal  abearance  of  Wbeeler  at 
tbe  September  term  of  the  supreme  court, 
etc.,  and  la  tbe  meantime  tlut  be  be  of  good 
behavior,  and  refrain  from  violating  tbe  pro- 
Tisions  of  (^pter  112  of  tiie  Public  Statutes, 
relating  to  the  sale  and  keeping  for  sale  of 
Intoxicating  Uqnor,  "prout  patet  p»  re- 
eordnm.**  The  declaration  fnrtlm  allies 
that  the  condition  as  to  his  being  of  good 
l>diavior  and  observing  tbe  statute  prohibit- 
ing the  sale  and  keeping  for  sale  of  intoxi- 
cating liquor  was  broken  August  28,  1893, 
by  bis  Illegally  keeping  for  sale  18  gallons 
of  spirituous  liquor.  The  further  allega- 
tions that  he  pleaded  guilty  In  the  police 
court  to  a  complaint  charging  sucb  violation 
of  the  statute,  and  that  the  recognisance 
was  th««upon  by  tbe  police  court  dedared 
forfeited,  etc.,  may  be  rejected  as  sunflus- 
age.  Ttw  record  of  tbe  recu^lsanGe  re- 
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mains  In  the  police  court  The  copy  filed 
In  tbe  supreme  court  la  ttae  evidence  on  the 
trial  that  ^e  defendants  entered  Into  the 
recognizance  as  charged.  Uptm  th»  laane 
whether  the  condition  In  the  particular  al- 
leged was  broken,  any  evidence  competent 
to  show  an  Illegal  keeping  of  splrltnoua  llq- 
nor  for  sale  at  the  time  alleged  la  admlsalhle. 
The  record  of  Wbe^er'a  plea  of  guilty  In  the 
police  court  la  admissible  as  a^ut  him, 
but  not  as  agalnat  the  other  defendants, 
who  were  not  parties  to  that  proceeding. 
Upon  the  trial,  If  the  verdict  la  for  the 
state,  the  default,  upon  the  recording  of  the 
verdict,  will  become  matter  of  record,  and 
the  foundation  for  a  Judgment  for  awA  sum, 
not  exceeding  S200,  as  shall  be  adjudged. 
Stote  V.  Walker,  56  N.  H.  176;  Stote  v.  Davis, 
43  N.  H.  000.  Debt  Is  the  proper  form  of 
action  upon  a  recognisance  not  filed  and 
made  of  record  In  the  supreme  court  State 
V.  Welch,  58  N.  H.  134.  Demurrer  OTerruled. 
All  concurred. 


SMITH  et  aL  t.  MBW  HAlfPSEIIRB  TBTTST 
CO.  et  al. 

(Supreme  Court  of  New  Hampshlrs.  HiDiboro. 

Uarch  13.  1896.) 
Trusts  —  Gosbtrcctiox  op  latTRCHsaT — Ex^ 

PBirSSS — FCKD  ChaKOBABLB— COHFISSA- 

TioK— Impubd  Contracts. 

1.  A  company  tssaed  debentarM.  and  to  se- 
cure their  payment  deposited  notes  and  mort- 
gages with  trostees,  who  were  given  full  con- 
trol of  tbe  property,  iDduding  tbe  coOectioQ  of 
principal  and  Interest,  bat  with  the  condition 
that  aach  management  and  control  shonld  be 
exercised  through  the  mediam  of  tSM  company, 
nnleas  It  should  appear  that  the  interests  of  the 
property  reqaired  that  other  agencies  be  em- 
ployed. Bad,  that  a  promise  to  pay  the  com- 
pany tor  luch  Berricet  wonld  not  be  implied. 

2.  By  a  tmst  agreement  two  former  tmsts 
for  the  benefit  of  holders  of  debenture  bonds 
of  a  company  were  discharged,  and  the  old 
debentures  canceled,  and  a  new  series,  bearing 
a  lower  rate  of  interest  was  issued  in  their 
place,  and  the  securities  were  lodged  in  the 
bands  of  trustees  by  the  company,  with  the 
intention  that  tbe  bnainess  should  be  conducted 
substantially  as  l>efore.  The  old  contract  sep- 
arated the  principal  and  income  of  the  securi- 
ties, and  distributed  them  to  the  principal  and 
interest  of  the  debentures.  Section  5  of  the 
new  contract  provided  that  "ail  collections  of 
principal  on  mortgages,  all  sums  realised  on 
sales  of  any  property  then  in  this  trust  all 
rents,  income,  and  interest  In  excess  of  the 
amount  required  to  pay  the  interest  on  the  out- 
standing obligations,  under  this  or  former 
trusts,  sums  paid  as  taxes,  and  actual  expenses 
of  adminlstenng  this  trust  shall  be  paid  over 
to  the  trustees  from  time  to  time,  as  the  same 
is  received";  and  also  that  '^f  any  part  of 
the  Income  or  interest  is  reguired  to  pay  tbe 
expenses  of  administering  this  trust  and  taxes 
as  aforesaid,  tbe  full  amount  of  the  same  shall 
be  paid  over  to  said  trustees  before  any  divi- 
dend, either  of  prints  or  assets,  shall  be  made 
or  paid  to  the  stodchoiders  of  said  company." 
Another  section  permitted  the  trustees  to  with- 
draw for  collection  notes,  mortgages,  or  other 
evidences  of  debt  and  required  the  amounts 
realized  to  be  returned  as  part  of  tbe  trust  se- 
curity. It  also  provided  that  the  trustees  were 
to  have  a  first  Hen  "upon  the  securities  remain- 


ing In  their  hands"  for  their  services  and  ex- 
penses, and  that  the  necessary  expenses  of  tbe 
tmsteea  should  be  deemed  a  part  of  the  ex- 
penses of  administering  the  trust  to  be  paid 
ont  of  collections  realized  from  tbe  trnst  prop- 
nty.  in  accordance  with  the  provisions  of  sec- 
tion 6.  Belfl»  tliat  tbe  company  was  author- 
ised to  use  only  the  income  to  pay  interest  on 
debentures,  taxes,  and  actual  expenses  of  ad- 
ministering the  trnst  and  must  pay  the  traa- 
tees  ail  collections  of  principal  and  income  in 
excess  of  the  charges  specified.  If  the  income 
Is  insufficient  for  these  purposes,  the  company 
must  provide  for  the  deficit  outside  the  pledge. 

3.  A  trust  for  the  benefit  of  holders  of  deben- 
ture bonds  issaed  by  a  company  provided  that, 
when  the  interests  of  the  trust  required  it  oth- 
er parties  than  the  company  could  be  employ- 
ed to  make  collections  and  manage  the  trust 
pn^ierty.  The  expenses  of  administering  the 
trust  were  payable  out  of  the  income. 
that  the  use  of  other  agencies  did  not  operate 
to  change  tbe  fund  liable  for  such  expenses. 

Bill  by  Isaac  W.  Smith  and  othera  a^Inst 
the  New  Hampshire  Trust  Company  and 
Hiram  D.  Upton  and  others,  directors  of  said 
company,  praying  for  advice  In  tbe  enen- 
tlon  of  a  trust  Facta  agreed.  Oaae  dla- 
charged. 

March  14,  1891.  the  Naw  Hampshire  Tmst 
ComiHuiy  and  the  plaintiffs  made  an  agree- 
ment which,  after  stating  Oiat  the  company 
proposed  to  Issue  Its  obllgatlona  and  secure 
the  payment  of  them  by  a  deposit  of  certain 
property  with  tbe  idalntlfls  In  trust  contain- 
ed the  following  among  other  provisions.  In 
substance:  (1)  The  obligations  to  be  tssned 
shall  become  due  January  1,  1904.  and  bear 
Interest  at  the  rate  of  4  per  cent  per  annum 
until  October  1,  1887,  and  at  the  rate  of  6 
per  cent  per  annum  after  that  date,  paym- 
ble  semiannually,  beginning  July  1,  1894. 

The  company  shall  deposit  with  tbe 
plaintiffs  tlUes  to  real  estate,  notes  secured 
by  mortgages  of  real  estate,  or  other  se- 
curities based  on  real  estate  then  or  former^ 
ly  in  the  custody  of  prior  trustees,  or  any 
other  securities  that  shall  be  satisfactory  to 
tbe  plaintiffs,  and  the  plaintiffs  shall  certify 
upon  obligations  of  the  company,  equal  In 
amount  to  the  appraised  value  of  the  se- 
curities so  deposited,  that  the  holders  of 
them  are  entlUed  to  participate  In  the  bene- 
fits secured  by  the  agreement  (3)  The 
plaintiffs  shall  have  full  control  of  the  prop- 
erties then  or  thereafter  In  the  trust  Includ- 
ing the  collection  of  principal  and  interest 
of  notes,  provided,  however,  that  they  shall 
"efTect  such  collections  and  manage  such 
properties  through  the  medium  of  the  offi- 
cers, agents,  and  employes  of  the  company, 
unless  it  shall  appear  that  the  interests  of 
the  trust  property  require  that  other  agen> 
des  be  employed."  (4)  "In  the  carrying  ont 
of  the  intent  of  the  preceding  section,  the 
trustees  [plaintllfs)  may  allow  the  company 
to  withdraw  from  their  hands,  from  time  to 
time,  for  collection,  suit  or  foredosnre. 
notes,  mortgages,  or  other  evidences  of  debt, 
and  may  acc^t  the  receipt  of  title  company 
therefor,  and  all  that  Is  collected,  realised, 
or  acquired,  by  means  ttf  Mcnrltlea  and  ewl- 
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dences  «f  debt  thni  wlthdraTrn,  sliall  be  put 
back  Into  and  become  again  a  part  of  the 
securltj  under  tills  truBf*  dS)  "It  1>  agreed 
tbat  all  collectlonB  of  principal  on  mort- 
gages, all  sums  realized  on  sales  of  tmj 
property  tben  In  this  trust,  all  rents,  In- 
come, and  Interest  In  excess  of  the  amount 
required  to  pay  tiie  Interest  on  the  outstand- 
ing obligations,  under  this  or  former  trusts, 
sums  paid  as  taxes,  and  actual  expenses  of 
sdministe.-iDg  this  trust,  shall  be  paid  over 
to  the  trustees  [plaintiffs]  from  time  to  time, 
ss  the  same  Is  recelTed,  and  the  funds  thus 
received  may  be  applied  from  time  to  time 
to  the  purchase  of  obligations  issued  here- 
under, whenever  such  obligations  can  be 
purchased  at  such  a  discount  from  their 
face  value  as  shall  be  satisfactory  to  the 
trustees  [plaintUfs],  or  to  the  purchase  of 
other  existing  secured  obligaUons  of  the 
company,  whenever  such  obligations  can  be 
paL*chased  at  such  a  discount  from  their 
face  value  as  shall  be  satisfactory  to  the 
trustees  [plaintiffs],  It  Iwlng  the  Intent  of 
the  parties  hereto  that  purchases  of  securi- 
ties as  above  provided  shall  be  made  when- 
ever It  shall  appear  to  the  trustees  [plain- 
tilTs]  to  be  for  the  Interest  of  the  trust  prop- 
erty; otherwise  such  funds  shall  be  dis- 
tributed pro  rata  to  all  holders  of  the  out- 
atandlnjc  obligations  Issued  hereunder. 
Whenever  any  existing  secured  obligations 
of  the  company  under  this  or  existing  trusts 
are  purchased  as  above  provided,  said  obli- 
gations, or  the  security  therefor,  shall  be- 
come a  part  of  the  trust  property;  and, 
vhenerer  purchase  of  any  of  the  bonds  se- 
cured by  this  trust  or  of  existing  obligations 
shaU  be  so  made  at  less  than  the  face  value 
thereof  out  of  the  proceeds  of  property 
pledged  hereunder,  no  excess  of  security 
thereby  created  shall  be  withdrawn  from 
the  hands  of  the  trustees  [plaintiffs],  but 
shall  remain  in  this  trust  as  additional  se- 
curity for  the  outstanding  bonds;  and,  if 
any  part  of  the  Income  or  Interest  Is  required 
to  pay  the  expenses  of  administering  this 
trust  and  taxes  as  aforesaid,  the  full  amount 
of  the  same  shall  be  paid  over  to  said  trus- 
tees [plaintiffs]  before  any  dividend,  either 
of  profits  or  assets,  shall  be  made  or  paid 
to  the  stockholders  of  said  company."  (6) 
Xo  default  in  the  payment  of  principal  or 
interest  shall  be  deemed  to  have  occurred 
outil  the  expiration  of  five  months  after  the 
same  shall  become  due,  and  no  right  of  a<^ 
tion  against  the  company  shall  previously 
accrue  without  Its  consent  Whenever  a  de- 
fault so  occurs,  the  plaintiffs,  at  the  request 
of  the  holders  of  the  major  part  of  the  out- 
standing obligations,  shall  collect  the  se- 
curities In  their  possession  or  sell  them  at 
public  auction,  as  directed  by  such  holders, 
and  shall  pay  the  proceeds  pro  rate  upon  the 
outstanding  obligations;  or,  If  such  holders 
shall  so  elect,  tiie  trust  shall  terminate,  and 
they  shall  assume  control  of  the  securities 
for  the  benefit  of  the  holders  of  the  obliga- 


tions. (7)  The  company  shall  pay  ttie  trus- 
tees reasonable  compensation  for  their  serv- 
ices, and  the  necessary  expenses  Incurred 
by  them,  and  they  are  authorized  to  employ, 
at  the  expense  of  the  company,  a  snfilclent 
clerical  force  to  properly  execute  the  trust; 
"and  the  compensation  of  said  trustees,  with 
their  other  legitimate  expenses,  shall  be  a 
first  Ueu  upon  the  securities  remaining  in 
their  hands,  and  shall  be  deemed  to  be  a 
part  oC  the  expenses  of  administering  the 
trust,  to  be  paid  out  of  tbf  collections  real- 
ized from  the  trust  property,  In  accordance 
with  the  provisions  of  section  numbered 
five."  If  the  trustees  shall  be  required  to 
collect  or  sell  the  securities  after  a  default 
as  provided  In  section  6,  "they  shall  be  en- 
titied  *  *  *  to  pay  the  necessary  costs 
and  charges  of  the  collection  or  sale  of  sadi 
securities  out  of  the  money  so  realized  by 
them  before  making  any  distribution." 

Isaac  W.  Bmftti,  Bnijab  U.  Topllff,  and 
Ba^dder  &  Faulkner,  for  plaintiffs. 
James  F.  Brlggs  and  Oliver  10.  Branch,  foe 
defendants. 

CHASE,  J.  Prior  to  March  14,  1894,  the- 
New  Hampshire  Trust  Company  bad  Issued 
and  sold  debentures  to  the  ^mount  of  98,- 
504,800,  which  were  then  outstanding,  and 
bad  deposited  with  trustees  notes  secored  by 
mortgages  of  Western  real  estate  amounting 
to  a  sum  sllgbtiy  larger,  to  be  hdd  as  se- 
curity for  their  payment  In  this  way  tb^ 
had  borrowed  money  at  one  rate  of  Interest, 
and  loaned  it  at  a  higher  rate,  pledging  ttaa 
loans  as  security  for  the  payment  of  th* 
money  borrowed.  The  object  was  to  make 
a  profit  from  an  eccess  in  the  money  rfr< 
celved  for  Interest  over  that  paid  for  Interest 
and  expenses.  The  agreements  creating  the 
pledge  provided.  In  substence,  that  the  com- 
pany should  have  the  Interest  accruing  upon 
the  collaterals  so  long  as  they  promptly  paiS 
Interest  upon  the  debentures  and  kept  the 
collaterals  equal  In  value  to  the  amount  of 
debentures  outstanding.  By  this  provision, 
the  principal  and  Interest  of  the  collaterals 
were  separated  and  distributed  so  long,  at 
least,  as  an  equality  was  maintained  between 
the  value  of  collaterals  and  the  amount  of 
debentures;  the  principal  of  the  collaterals 
being  set  apart  as  security  for  the  principal 
of  the  debentures,  and  tbe  income  as  se- 
curity for  the  interest  March  15,  1894,  the 
company  filed  In  this  court  a  petition  setting 
forth  their  inability,  to  meet  their  obligations 
as  they  matured,  and  alleging  that  a  read- 
justment of  their  debenture  indebtedness  as 
therein  proposed  would  overcome  such  Ina- 
bility. They  prayed  for  authority  to  Issue 
new  debentures  In  a  specified  form,  to  an 
amount  not  exceeding  the  amount  of  the  <^d 
ones,  bearing  a  lower  rate  of  Interest  and 
to  withdraw  from  the  trustees  the  collaterals 
held  by  them,  and  repledge  the  same  with 
other  trustees,  to  be  appointed  by  the  court. 
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SB  security  for  the  payment  of  the  new  de- 
bentures according  to  the  proTlstons  of  an 
agreement  pnvoeed.  A  decree  was  made 
granting  the  prayer  of  the  petition,  and  ap' 
pointing  the  plaintiffs  trustees.  Under  this 
anthotlty  the  company  have  taken  op  and 
canceled  nearly  all  of  the  <dd  debentures,  and 
substituted  new  ones,  and  bare  transferred 
the  collaterals  from  the  former  trustees  to 
the  plalntUCs.  By  the  new  debentures  th^ 
promised  to  pay  the  payees  or  order  the  soau 
named  In  tbem  m,  the  let  daj  of  January^ 
1904^  or  sooner,  if  the  company  saw  flt,  with 
interest  semiannually  at  the  rate  of  4  per 
cent  per  annum  until  October  1,  1897,  and 
fi  per  cent,  per  annum  after  that  date.  Each 
debenture  sets  f  wth  that  It  Is  one  of  a  series, 
all  of  like  tenor,  and  equally  and  ratably  se- 
cured  by  cwtaln  properties  pledged  with  ths 
trustees  under  the  agreement  with  th^a, 
which  Is  made  a.  part  of  the  contract;  and 
there  Is  Indorsed  upon  each  a  certificate  of 
this  fact,  signed  by  the  trustees,  and  alleg- 
ing that  the  holder  Is  entitled  to  participate 
In  the  benefits  secured  the  trust  agree- 
ment. The  agreement  with  the  trustees  ino- 
Tldes  that  the  company  shall  deposit  with 
tliem,  as  security  for  ttie  payment  of  deben- 
tures certtfled  by  them,  titles  to  real  eaUte 
and  notes  secured  by  first  mortgages  of  real 
estate  (being  a  part  of,  or  all,  the  seeurides 
pledged  for  like  old  debentures),  and  other  se> 
entities  that  axe  satisfactwy  to  the  trustees, 
togetha  equal  in  appraised  value  to  the 
amount  of  debentures  certified;  and  that  the 
trustees  shall  have  full  etmtnd  of  these  prop* 
ertles,  including  the  coUectioo  of  principal 
and  interest,  but  "shall  effect  such  coUeo- 
ttoBs  and  manage  such  propwtles  through 
the  medium  of  the  officers,  agmts,  and  env- 
l^yte  of  the  convany,  unless  it  ^aU  appear 
tint  the  Interests  of  the  trust  proper^  re- 
quire that  other  agencies  be  employed." 

There  is  no  controrersy  ooncemhig  the  le- 
gal effect  ot  these  emtracts.  The  deben- 
tures are  absolute  promises  of  the  company 
to  pay  specified  sums  of  moi»y,  with  inter- 
est, at  qpedfled  times.  The  agre«nent  with 
a»  tmstees  creates  a  pledge  of  the  property 
described  in  it  as  security  for  the  payment 
of  the  debentures.  The  Interrention  of  trus- 
tees and  the  employment  of  the  company  aa 
their  agents  ace  pnnrfarions  for  the  care  and 
man^emoKt  of  the  pledge,  rendered  nece»> 
sary  by  the  number  of  debenture  holders  and 
the  dtaracter  and  location  of  the  property 
pledged  and  Its  Incidents.  The  holders  of  the 
debentures  are  the  parties  beneficially  Inter* 
ested  In  the  pledge,— the  eqiiltaUe  pledgees. 
The  property  belon^i  to  the  company,  sub- 
ject to  the  pledge,  and  they  will  bare  the 
benefit  of  whatever  Is  ultimately  re^hwd 
from  It  l^e  company,  in  executing  their 
n^ency  for  the  trustees.  In  fact,  manage  their 
own  property.  A  promise  by  the  trustees  to 
pay  for  serrices  rendered,  under  such  dr- 
cumstances,  does  not  arise  by  implication. 
In  ttie  absence  of  an  express  agreement,  It 


would  be  inferred  that  such  senrlees  were 
Induced  by  selfish  intorests  on  the  part  of 
the  company,  rather  than  by  an  expectation 
of  payment  by  the  tmstees,  or  from  ttie  pnp- 
erty  In  their  possession. 

But  the  company  ^m  that  the  trust 
agreement  authorises  them  to  retain  from  the 
money  coming  Into  their  possesion  in,  the 
course  of  their  agency  snfflciat  sums  to  re- 
imburse them,  not  onl^  for  Intwest  paid  up- 
on debentures,  but  for  taxes  paid  iqpon  the 
pledged  property,  and  tot  exp^ises  incurred 
in  administering  the  trust;  Inctodlng  the  ex- 
poues  attending  their  agency.  To  support 
the  claim,  they  rely  upon  the  following  pro- 
Tlsion  of  section  6:  **AU  coUeetlotts  of  ^rln- 
diHtl  on  mortgages,  all  sums  realized  on  sales 
of  any  property  tbeu  In  this  trust,  all  ruits. 
Income,  and  Interest  In  exeeas  of  the  amonnt 
required  to  pay  the  Interest  on  the  outstand- 
ing obligathma,  under  this  or  former  trusts, 
sums  paid  as  taxes*  and  actual  exputses  of 
administering  this  trust,  shall  be  paid  over 
to  the  trustees,  from  time  to  time,  as  Uie 
same  Is  reeelTCd."  It  is  noCleeabte  that  the 
principal  and  inomne  are  here  sepsrafe^ 
mentioned.  This  waa  nnnecssssry,  if  th^ 
vete  to  be  treated  as  one.  In  such  case,  a 
general  term,  covering  both,  would  have 
made  the  provlalon  briefer  and  vnl^eA  am- 
biguity. The  qwdal  mention  of  both  taaOm 
to  show  tbst  they  were  not  to  be  treated 
alike.  There  Is  fmrther  evid«ce  to  the  same 
^ect  In  the  grammatical  constroctkn  of  the 
sentoice.  The  qoallfying  clause,  beginning 
with  the  words.  *ia  excess,"  naturally  quali- 
fies the  words  immediately  preceding  it 
"rents,  income,  and  IntMest,"  and  not  these 
words  jointly  with  the  more  roaiote  phrases, 
"odlectlons  of  prlnc^al,"  and  "sttras  realla- 
ed  on  sales."  To  bring  the  latter  under  its 
influence,  th^  ^oidd  have  been  jobied  to 
the  former  by  the  ct^ulatlve  "and,"  eo  that 
the  sentmce  would  read  aa  follows:  **AU 
eoUectkms  of  principal,  all  sums  realised  <»i 
sales  <jt  pn^terty,  and  all  r»ta,  ineinne^  and 
Interest,  In  excess*"  etc.  But  there  is  more 
satisfactory  evidence  at  the  intent  attempted 
to  be  expressed  by  this  i^wgiMg^*  The  com- 
pany, being  Insolvmt,  wished  to  make  an 
arrangement  with  their  creditors,  not  to  ckne 
up  their  business  and  surrender  their  j^op- 
erty  to  tiie  creditors,' but  to  render  them- 
sdves  solvent,  so  that  they  could  continue 
in  business.  This  was  to  be  aeeomplisbed 
by  reducing  their  Intoest  tduurges  ftom  6  to 
4  and  5  per  cent,  thweby  making  a  aavlnip 
of  over  970,000  a  year  during  the  first  three 
years,  siid  over  985,000  a  year  during  the 
remainder  of  ttie  time.  The  pnverty  previ- 
ously pledged  to  the  debenture  holders  waa 
to  be  repledged.  The  pledgees  were  not  to 
surrender  any  portion  ot  their  security.  In 
the  words  of  the  defendants*  argument: 
"The  eff'eet  of  the  new  agreement  wu  sub- 
stontlaUy  this:  The  two  fwrner  trusts  were 
discharged,  the  old  debentures  csAcded,  a 
new  series  bearing  a  lower  rate  of  Interest 
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lasoed  In  tbelr  place,  and  the  aecurttles  lodg- 
ed  Id  the  hands  of  the  plaintiffs,  with  tbe  In- 
tentlon  that  the  business  of  the  company  In 
lespect  thereto  should  be  conducted  substan- 
tially as  before."  As  has  been  seen,  the  old* 
contracts,  In  effect,  separated  the  prlaclpal 
and  income  of  the  collaterals,  and  distribut- 
ed them  to  the  principal  and  interest  of  the 
debentores.  No  reason  ^pears  why  the 
parties  should  not  desire  to  have  the  same 
distribution  by  the  new  contract  It  was  a 
natural  thing  to  do,  considering  the  charac- 
ter of  the  business  and  the  nature  of  the 
debt  and  collaterals.  The  principal  of  the 
debt  was  not  absolutely  due  until  1901,  while 
the  Interest  became  due  at  intervals  of  six 
months  during  the  meantime.  It  does  not 
appear  when  the  principal  and  interest  of 
the  collaterals  were  payable,  but  It  Is  safe 
to  assume  that  the  portion  secured  by  mort- 
gages became  due  at  speclBed  dates,  and  that 
the  lnta«8t  upon  the  same  and  the  other 
Income  became  due  at  the  expiration  of  an- 
nual or  semiannual  periods.  The  parties 
would  naturally  treat  the  recurring  Income 
of  the  collaterals  as  security  for  interest 
charges  recurring  In  a  timllar  way.  In  such 
case.  If  there  was  no  stipulation  to  the  con- 
trary, the  Income  for  the  time  being  would  be 
released  from  the  pledge  upon  payment  of 
the  corresponding  Interest,  so  that  the  com- 
pany would  have  the  use  of  It  to  meet  their 
int»e«t  and  expenses.  Such  was  the  ^ect 
of  the  fdd  contracts,  but  In  the  new  one  It 
was  stipulated  that  the  excess  of  Income 
aboTe  what  was  required  to  pay  Interest,  tax- 
es, and  actual  expenses  should  be  paid  to  the 
trustees  and  be  subject  to  the  pledge.  In 
ether  words,  the  net  profits  of  the  business 
were  idedged  to  the  debmtnre  holders  In  ad- 
dition to  what  had  been  pledged  under  the 
old  contracts. 

The  last  part  at  section  5  contains  far- 
ther evidence  bearing  upon  this  question.  It 
reads  as  follows:  '*If  any  part  of  the  Income 
9t  Interest  Is  required  to  pay  the  expenses 
of  administering  this  trust  and  taxes  as 
aforesaid.  tb»  full  amount  of  the  same  shall 
be  paid  over  to  said  trustees  before  any  divi- 
dend, either  of  profits  or  assets,  shall  be 
made  or  paid  to  the  stockholders  of  said 
company."  It  Is  highly  improbable  that 
prluetpal  would  have  been  omitted  from  this 
provlaion  If  It  had  be«a  understood  that  any 
part  of  It  might  be  used  to  pay  expenses  and 
taxes.  There  certainly  could  be  no  reason 
for  returning  Income  that  would  not  be 
equally  strong  for  returning  principal.  It 
cannot  be  Inferred  that  principal  was  lost 
sixlit  of  for  the  moment,  because  Its  Income 
was  socially  mentioned.  Tbis  evidence  has 
much  weight  in  favor  of  the  position  that  no 
part  of  flie  principal  was  to  be  used  to  pay 
such  charges.  There  Is  another  significant 
oBiisakm  In  this  provision.  The  amount  to 
be  paid  the  trustees  Is  to  eqiwl  the  sums 
pslil  from  Income  for  taxes  and  expenses 
oaly;  It  Is  not  to  Include  sums  paid  for  In- 
41  A.— 12 


terest  This  tends  to  show  that  income  was 
regarded  as  security  for  the  payment  of  In- 
terest The  payment  of  Interest  released 
from  the  pledge  an  equal  amoimt  of  Income. 

Section  4  provides,  in  respect  to  the  agency, 
that  "the  trustees  may  allow  the  company  to 
withdraw  from  their  hands,  from  time  to 
time,  for  collection,  suit,  or  foreclosure, 
notes,  mortgages,  or  other  evldeuces  of  debt, 
•  •  •  and  all  that  Is  collected,  realized,  or 
acquired,  by  means  of  securities  and  evi- 
dences of  debt  thus  withdrawn,  shall  be  put 
back  Into,  and  become  again  a  part  of,  the 
security  under  this  trust."  Tbis  language  Is 
sufficiently  comprehensive  to  Include  bath 
principal  and  income,  but,  when  It  is  cousid- 
ered  in  connection  with  the  provisions  of  sec- 
tion 6  before  mentioned.  It  la  plain  that  It  re- 
fers to  principal  only.  The  two  provisions 
together  clearly  express  the  loteotion  that 
all  sums  realized  from  principal  of  collaterals 
should  be  put  back  into,  and  become  again 
a  part  of,  the  security.  Putting  back  what 
Is  realized  from  the  principal,  less  sums  paid 
for  Interest,  taxes,  and  expenses,  or  less  any 
part  of  such  charges,  would  not  fulfill  the 
requirements  of  this  provision. 

Still  another  provision  of  the  contract  fur- 
nishes evidence  to  the  same  effect  By  sec- 
tion 7  the  company  promised  to  pay  the 
plaintiffs  for  their  services  and  expenses, 
and  gave  them  "a  first  lien  upon  the  securi- 
ties  remaining  In  tbelr  hands,"  to  insure  such 
payment  The  promise  is  e^llclt  and  ua- 
quallfled.  The  pledge,  except  In  Its  priority, 
resembles  the  pledge  to  the  debenture  hold- 
ers. Neither  the  debenture  holders  nor  the 
plaintiffs  are  required  to  look  to  the  pledge 
In  the  first  instance  for  their  pay.  They 
may  seek  It  from  other  property  of  the  com- 
pany,—the  former  at  the  expiration  of  five 
months  afteradefault  (see  section  G),and  the 
latter  at  any  time.  Their  position  does  not 
differ  In  this  respect  from  that  of  an  ordi- 
nary pledgee  or  mortgagee.  The  section 
further  stipulates  that  the  compensation  and 
expenses  thus  provided  for  "shall  Iw  deemed 
to  be  a  part  of  the  expenses  of  administering 
this  trust,  to  be  paid  out  of  the  collections 
realized  from  the  trust  property,  in  accord- 
ance with  the  provisions  of  section  number- 
ed five."  The  effect  of  this  is  to  allow  the 
company  to  use  for  the  time  being  Income 
coming  into  their  possession  as  agents  of  the 
plaintiffs,  to  pay  the  plaintiffs'  compensa- 
tion and  eqtenses.  It  would  be  a  super* 
fiuous  provision,  were  it  not  for  the  provi- 
sions of  section  6,  by  which  tlie  net  profits 
of  the  business  are  pledged  to  the  debenture 
holders,  and  the  company,  before  making  a 
dividend  to  their  stockholders,  are  required 
to  pay  the  plaintiffs  an  amount  equal  to  the 
sums  they  have  appropriated  from  Incoqie 
for  expenses  and  taxes.  In  view  of  the  lat- 
ter provisions,  It  was  prudent  to  define  what 
should  be  Included  In  expenses,  ^d  It  not 
been  for  tills  provision,  payment  of  Interest 
by  the  company  as  It  became  du«  would  re- 
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teue  the  whole  Income  from  the  pledge. 
The  clause  last  quoted  makes  It  clear  that 
the  plaintiffs'  compensatloii  Is  to  be  treated 
as  a  part  of  the  expenses  In  adjuitliiff  the 
rlfhta  of  the  parties  onder  section  6. 

Fvxan  a  consideration  of  all  the  eTldenee,  It 
appears  that  the  parties  Intended  to  antfaor- 
ize  the  cqmpany  to  use  so  much  of  the  In- 
come as  was  necessary  to  pay  Interest  up- 
on the  debentures,  taxes  upon  the  property 
subject  to  the  pledge,  and  actual  expenses 
of  caring  for  and  managing  such  property, 
and  to  require  them  to  pay  the  plaintiffs  all 
collections  of  principal  without  dtmlnutton, 
and  all  excess  of  Income  abore  the  charges 
specified.  If  the  Income  Is  not  sufficient  to 
meet  these  charges,  the  company  must  pro- 
vide for  the  deficit  outside  the  pledge.  Be- 
fore making  any  dividends  to  their  stock- 
holders, they  must  also  reimburse  the  plain- 
tiffs for  all  Income  used  for  the  payment  of 
taxes  and  expenses.  If  the  plaintiffs  man- 
age the  property  and  convert  it  Into  cash 
through  other  agencies  than  the  company, 
they  should  appropriate  the  Income  collected 
to  the  payment  of  Interest,  taxes,  and  ex- 
penses, and,  if  the  same  Is  not  sufficient, 
should  look  to  the  company  to  make  np  the 
deficiency.  In  other  words,  the  employment 
of  an  agency  other  than  the  company  has  no 
bearing  at  all  upon  the  question  where  the 
OEpense  shall  faU.  Case  discharged.  All 
concur. 


HOLLAND  v.  LACONIA  BUILDING  & 
LOAN  ASS'N. 
(Supreme  Court  of  New  Hampshire.  Belknap. 
Jnly  81.  1896.) 

COBPOaATIONS  — CoyTRACTS— UNADTBOHtSID  AOT 
OW  OrpICBR— ESTOPPBL— COLLATBRAL 
ATTACK. 

1.  One  asaiost  whom  a  corporation  has  re- 
eotxred  Judgment  that,  unless  he  pay  It  a  cer- 
tain sum  by  a  certain  time,  it  recover  posses- 
sion of  a  certain  tract  of  land,  cannot,  on  the 
ground  of  contract  or  estoppel,  recover  of  it 
what  it  sells  the  property  for  In  excess  of  his 
indebtedness  to  it,  tbough  hew  relying  on  the 
assurance  of  its  president  and  treasurer  (who 
had  no  authority  to  contract  for  It)  that  he 
would  have  the  excess.  If  any  arose  on  tilie  sale, 
did  not  redeem. 

2.  A  Jntj^meut  cannot  be  attacked  collateral- 
ly for  a  defect  which  in  a  direct  proceeding 
might  be  cared  by  amendment. 

Asanmpsit  by  leremlah  C.  Holland  agidnst 
tlM  Laconia  Building  &  Loan  Association. 
Jadgment  for  defendants. 

The  defendants  recovered  a  Judgment 
against  the  plaintiff  upon  a  mortgage,  as 
fbllows:  "It  is  therefore  considered  by  the 
court  that,  unless  the  defendant  [the  plain- 
tiff in  this  action]  pay  the  plaintiff  [the  de- 
fendants in  this  action]  the  sum  of  

within  sixty  days  from  date  of  Judgment, 
that  the  plaintiff  [defendants  in  this  action] 
racoTer  possMston  of  a  certain  tract  of  land 
set  forth  at  large  In  the  writ  on  file,  and 
cost,  taxed  at  15.57."  A  writ  of  possession 
Issued,  and  the  defendants  were  put  in  pos- 


session of  the  premlsea,  and  retained  It  for 
a  year.  After  the  expiration  of  the  year, 
they  sold  the  premises  for  enough  to  pay 
the  plaintilTs  indebtedness  to  them,  and 
'$378.38  besides.  The  defendants  are  a  cor- 
poration, having  a  board  of  directors,  presi- 
dent, and  treasurer.  The  president  and 
treasurer  were  not  authorized  by  the  by- 
laws or  a  vote  of  the  directors  to  make  con- 
tracts for  the  corporation.  Hie  president 
understanding  that  the  excess  of  the  pro- 
ceeds of  the  property  above  the  sum  re- 
quired to  pay  the  corporation's  claim  would 
belong  to  the  plaintiff,  assured  him  sereral 
times  during  the  year  of  redemption  tliat  all 
the  defendants  wanted  was  the  amount  of 
their  debt,  and  the  plaintiff  would  hare  tba 
excess.  If  any,  upon  the  sale  of  the  premises. 
The  plaintiff  understood  the  matter  In  the 
same  way.  Becanse  of  his  reliance  upon  On 
statements  of  tbe  president,  and  similar 
statements  of  the  treasurer,  he  did  not  re- 
deem. The  president  and  treasurer  did  not 
Intend  to  mislead  or  deceive  him.  The 
plaintiff  Is  to  have  Judgment  for  9378.88  and 
Interest,  If  he  can  maintain  the  action  upon 
the  foregoing  facta;  otherwise  Ute  defend- 
ants are  to  have  Judgment 

Napcdeon  J.  Dyer  and  E.  A.  &  a  B.  Wb- 
bard,  for  plaintiff.  Jewett  A  Flumnar,  fw 
defendants. 

CHASB,  J.  The  defendants  had  not  au- 
thorized their  president  and  treasurer  to  con- 
tract in  their  behalf.  So  far  as  appears, 
there  was  no  course  of  dealing  from  which 
authority  could  be  Inferred.  The  otUcera  did 
not  have  authority  by  virtue  of  their  offices. 
Without  action  by  the  corporation  specially 
conferring  it  they  had  no  more  authority 
in  this  respect  than  any  other  member  of  the 
corporation.  Pub.  St  c.  148,  H  3,  4;  3 
Oook,  Stock,  Stockb.  &  Corp.  Law,  ||  716, 
717;  Wait  V.  Association,  66  N.  H.  5S1,  23 
Atl.  77.  Their  assurances  to  the  plaintiff, 
therefore,  were  not  assurances  of  the  cor- 
poration, and  cannot  bind  It  even  if  they 
were  sufficient  In  all  other  respects  to  con- 
stitute a  contract  Nelthw  do  they  bind 
the  corporation  by  way  of  estoppel.  One 
cannot  be  estopped  by  an  act  which  he  did 
not  do  himself,  nor  authorize  another  to  do 
In  his  behalf.  This  Is  as  true  of  a  corpora- 
tion as  of  a  natural  person. 

The  plaintiff  Is  not  at  liberty  to  attack  the 
Judgment  recovered  in  the  former  action  on 
account  of  the  defect  therein.  He  can  do 
that  only  in  a  direct  proceeding  Instituted 
for  the  purpose.  Van  Fleet  ColL  Attack, 
23;  Clough  V.  Moore,  63  N.  H.  111.  In  such 
proceeding  the  defect  might  be  cured  by 
amendment  (Brown  v.  West  65  N.  H.  187, 
18  Atl.  233);  and  It  probably  would  be,  since 
it  appears  that  the  plaintiff  has  not  suffered 
any  Injury  from  the  defect  Jadgment  tor 
the  defendants. 

PARSONS,  1.,  did  not  alt  The  others  con- 
curred. 
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THOMPSON  T.  TBTLBT. 
CBopreme  Conrt  of  New  HampBhiTe,  Belknipw 

July  81.  1886.) 
bii«.TnoT— Ri«an  or  Asuoitbi  urn  Crbd- 

ITOK. 

Ab  Bwlcnee  in  InsolTencj  cannot  recorer 
from  a  creditor  of  the  debtor  moner  which, 
without  the  aid  or  co-<veration  of  the  debtor, 
he,  with  knowledge  of  the  inaoWeiicy,  has  ob- 
tained in  aatiifactioa  of  his  demand  by  suit 
in  another  state. 

Assumpsit  by  Edwin  P.  Thompson,  assignee 
of  the  lAconla  M&nnfacturlng  Company, 
against  Bdmund  Tetley.  Judgment  for  de- 
fendant 

The  Laconia  Company  Is  a  corporation  or- 
ganized under  the  laws  of  tbii  state,  and  De- 
cember 30,  1883,  was  Indebted  to  the  defend- 
ant, A  resident  of  Laconia,  In  the  sum  of 
^850  upon  u  open  accoonl^  and  was  insol- 
TenL  Od  that  day  the  defendant,  not  know- 
ing, bnt  having  reasonable  cause  to  IwUeve, 
that  the  company  was  Insolvent.  In  good 
Calth,  with  no  intent  to  evade  the  Insolvency 
law,  assigned  his  accoimt  against  the  com- 
pany to  the  A.  S.  &  B.  Co.  of  Massachusetts, 
as  collateral  security  for  his  Indebtedness  to 
them,  at  their  request,  and  for  the  sole  pur- 
pose  of  securing  the  same.  January  3,  1884, 
the  A.  S.  &  B.  Co.  brought  suit  In  niinols  upon 
the  account  against  the  Laconia  Company, 
and  snmmoned  as  trustees  their  debtors  tn 
that  state.  The  trustees  disclosed  $531  in 
their  hands  belonging  to  the  Laconia  Com- 
pany, and  March  24,  1886,  Judgment  was 
rendered  against  them  for  that  amount  less 
(28  for  their  costs.  The  Judgment  was  paid 
to  the  A.  8.  A  B.  Co.,  who,  April  30,  1884, 
credited  $457.53,  being  the  net  sum  realized 
by  tbem,  to  tbe  defendant  on  his  Indebtedness 
to  them.  January  28,  1884,  a  petition  in  in- 
solvency was  filed  against  the  Laconia  Com- 
pany. February  12tb  they  were  adjudged 
Insolvoit,  and  February  27tta  the  plaintiff  was 
appointed  assignee. 

Frank  H.  Beckford  and  B.  A.  &  a  B.  Hlb- 
bard.  fi«-  plaintiff.  Jewett  &  Summer,  for 
defendant 

riKB,  J.  It  Is  Immaterial  that  the  defend- 
ant knew,  or  had  good  reason  to  believe,  tiiat 
the  laconia  Company  «as  Insolvent  Assign- 
ments of  daims  against  an  Insolvent  debtor 
Are  not  within  the  provisions  of  the  twenty- 
sixth  section  of  the  Insolvency  law.  Pub.  St 
c  201, 1  26L  That  section  relates  enduslvely 
to  traasttts  of  the  delitor's  property.  Assum- 
ing, wlthont  inquhry,  that  (as  the  plaintiff 
claims),  the  rights  of  the  parties  are  exactly 
the  same  as  they  would  be  If  the  dtfendant 
Instead  of  acting  through  the  agen<7  of  the  A. 
S.  &  B.  Oo.,  had  hfanseif  instituted  and  prose- 
mted  to  Jndgment  the  suit  In  Illinois,  and 
had  directly  and  personally  reetived  the 
money,  the  action  cannot  be  maintained. 
The  satisfaction  of  a  creditor's  demand 
ji  gainst  an  insolvent  debtor  by  the  operation 


of  title  law  of  this  state  (Hmltmtt  t.  Onrrier, 
67  N.  H.  — k  88  AO.  B02).  or  of  any  other 
state,  without  the  debtor'a  oo-operation  or 
consent  cannot  be  a  wroivfnl  preference  or 
payment  Hie  exercise  of  a  right  which  ttie 
law  givea  cannot  be  nnlawfuL  The  stataCe 
of  Inacdveney  has  no  extraterritorial  force.  It 
could  neither  dtsscdve  the  dtfendant^s  lien  o1>> 
tained  by  his  action  In  Illinois  upon  the  La- 
«Hiia  Oompany's  property  there  fonnd,  nor 
afford  any  obJeetl<m  to  tlie  prosecntion  of  the 
salt  to  final  jndgment  Stnrtevant  Arms- 
by  Ga,  86  N.  XL  667,  28  Aa  m  and  cases 
cited;  Berth  t.  Badras,  140  N.  T.  280,  36  N. 
E.  426.  By  that  Jodgment  the  defendants 
title  to  the  money  is  cimclnslTely  estaUished. 
Lawrence  t.  Batcheller.  181  Mass.  604;  Proc- 
tor V.  Bank,  162  Mass.  223, 26  N.  S.  ai;  Credit 
Ca  T.  Hnnter.  8  Gh.  App.  479.  There  is  no 
Btatnte  makliv  the  ttOe  so  acqnired  voidaUe 
by  the  assignee.  If  sneh  .a  etatnte  oonld  be 
eonstltntionany  enacted  tqr  a  state  legisla- 
ture. The  question  whether  tbe  ^losecnUim 
of  tb»  mintds  snlt  might  or  woold,  tQon  sea- 
sonable ap^lcatlm.  have  been  enjoined  (Oe- 
taon  T.  Foster,  4  Allen,  546,  7  Allen,  67;  Cide 
V.  Oonnini^iam,  188  U.  S.  107,  10  Sup.  Ot 
268),  Is  irat  raised.  Jndgment  for  the  de- 
fendant 

PARSONS,  did  not  ^t  The  otbers  con- 
curred. 


HARDY  V.  BOSTON  &  M.  B.  B. 
(Supreme  Court  of  New  Hampshire.  Merri- 
mack.   July  31,  1896w) 
Ikjdrx  to  Bbakshan— Absumptiok  or  Bisk— 

BVIDBNCE. 

In  case  of  a  brakeman,  killed  while  on  top 
of  a  car,  preparing  to  do  some  switching,  by  a 
bridge  3^  feet  atmve  the  top  of  the  ear,  he  be- 
ing struck  3  Inches  below  toe  top  of  the  head, 
refusal  to  direct  .verdict  for  the  railroad  com- 
pany is  proper,  the  evidence  allowing  a  finding 
that  he  went  on  the  car  before  reaching  the 
bridge  guard,  and  that  he  did  not  know  the 
lower  part  of  the  wires  of  this  was  6  Indies 
higher  than  the  underside  of  the  bridge. 

Exceptions  from  Merrimack  county. 

Action  by  Anthony  0.  Hardy,  administrator 
of  WlUiam  H.  Hardy,  deceased,  against  the 
Boston  &  Maine  Railroad.  Defendant's  mo- 
tion for  nonsuit  and  direction  of  vradict  were 
denied,  and  It  excepted.  BxcepUons  over- 
ruled. 

Case  for  injuries  to  tbe  plaintiff's  Inteatate. 
caused  by  the  defendant's  n^lgence.  At 
the  close  of  the  plaintiff's  evidence  the  de- 
foidant  moved  for  a  nonsuit,  and  at  the 
close  of  the  evidence  on  both  sides  It  moved 
that  a  verdict  be  directed  in  its  fovor.  Both 
motions  were  denied  subject  to  Ito  exception. 
The  evidence  tended  to  prove  the  following 
facts:  The  deceased,  William  H.  Hardy, 
was  employed  by  the  defendant  as  bead 
brakeman  upon  a  freight  train  rnnnlng  ovw 
the  Concord  A  Churemont  Road.  He  was  88 
years  lOd,  6  feet  8  inches  tall.  In  good  health. 
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and  had  a  common  school  and  academic 
education.  He  had  been  employed  apon  rail- 
roads 16  or  16  years,  a  good  share  of  the  time 
as  brakeman.  He  was  an  active.  Intelligent, 
and  capable  brakeman.  At  the  time  of  his  em- 
ployment by  the  defendant  there  was  a  high- 
way bridge  over  the  railroad  near  the  Maat 
yard  station  In  Concord,  which  rested  upon 
abutments  at  each  side  of  the  railroad,  about 
16  feet  apart  The  nnder  surface  of  Its  tim- 
bers was  about  14  feet  6  Inches  above  the  top 
surface  of  the  rails,  makhig  a  space  under- 
neath, for  the  passage  of  trains,  aboat  16 
feet  wide  and  14^  feet  high.  Freight  train* 
passing  there  were  composed  In  part  of  box 
cars  varying  In  height  from  11  to  14  feet 
above  the  rails;  the  free  space  between  the 
tops  of  the  cars  and  the  bridge  varied  from  a 
few  Inches  to  3%  'e^L  At  a  distance  of  1^ 
feet  easterly  of  the  bridge  there  was  a  bridge 
guard,  consisting  of  an  arm  extending  across 
the  track  from  a  post  at  one  side,  with  wires 
about  6  feet  long  and  8  inches  apart  hanging 
from  it,  their  lower  ends  being  15  feet  above 
the  track,  or  6  Inches  higher  than  the  under 
surface  of  the  bridge  timbers.  Fifty  or  100 
rods  westerly  of  the  bridge  there  was  a  spur 
track,  connected  with  the  main  line  by  a 
switch  at  Its  easterly  end.  This  was  the  low- 
est bridge  upon  the  line,  and  the  only  one 
located  so  near  a  spur  track.  No  change  was 
made  In  these  conditions  after  the  last  em- 
ployment of  the  deceased.  Some  eleven 
years  prior  to  his  injury,  the  deceased  worked 
upon  this  railroad  aa  spare  brakranan  for  a 
short  time.  The  bridge  was  then  substan- 
tially tbe  same  as  at  the  time  of  bis  last  serv- 
ice. It  did  not  appear  whether  It  was  then 
protected  by  bridge  guards,  nor  whether  the 
ajim  track  was  there.  After  bis  last  employ- 
m^t,  he  worked  about  6  weeks,  making 
about  18  trips  each  way  over  the  road.  On 
nearly  every  trip  In  the  westerly  direction  the 
trainmen  set  cars  from  tbe  train  upon  the 
spur  track.  On  these  occasions  It  was  the 
duty  of  the  deceased  to  Inform  the  engineer 
what  was  to  be  done,  and,  when  the  train 
was  sufficiently  near  the  siding,  to  go  upon 
one  or  more  cars  at  the  head  of  the  train  and 
set  the  brakes,— thereby  reducing  the  speed 
of  such  cars,  and  bringing  the  rear  cars 
against  them,  and  enabling  the  rear  brake- 
man  to  pull  the  connecting  pins  at  the  desired 
points.  Sometimes  the  deceased  assisted  In 
pulling  the  pins,  and  sometimes  he  set  the 
switch  for  the  admission  of  the  cars  to  the 
siding.  After  the  pins  were  pulled,  the  for- 
ward end  of  the  train  went  by  the  switch  at 
an  Increased  speed,  the  switch  was  set,  and 
the  disconnected  cars,  following  at  a  slower 
speed,  went  upon  the  spur  track.  This  duty 
must  be  performed  near  the  bridge.  It  was 
easier  to  do  the  work  if  It  was  commenced 
at  a  considerable  distance  from  the  siding; 
and  if  the  rails  were  wet,  it  was  necessary 
to  begin  at  a  greater  distance  than  If  they 
were  dry.  The  deceased  sometimes  went  ap- 
on the  cars  before  reacbing  tb«  1»Mlg^  and 


sometimes  afterwards.  He  bad  been  seen 
to  ride  under  the  bridge  on  the  top  of  a  car 
In  a  stooping  posture,  and  also  m  a  sitting 
posture.  He  knew  that  the  trains  were  maae 
up  of  cars  of  differ^t  heights.  He  received 
his  Injury  upon  a  westward  trip  on  the  morn- 
ing of  August  1, 18^  It  was  misty  or  lahiy 
at  the  time,  causing  the  smoke  to  settle  over 
the  train,  and  the  rails  to  be  wet  He  went 
to  the  locomotive  some  time  before  arriving 
at  the  bridge,  and  Informed  the  eagineet  that 
two  flat  cars  were  to  be  set  upon  the  spur 
track,  and  two  more  upon  a  side  track  at  the 
Hast  yard  station.  The  train  was  rmmlng 
about  16  miles  an  honr,  or  22  feet  a  second. 
At  some  point,  within  1,575  feet  of  the  bridge 
he  went  back  over  the  tender  to  the  first  car 
In  the  train— a  box  car,  about  11  feet  high— 
to  set  brakes,  and  assist  In  setting  out  the- 
cars.  The  only  witness  called  by  the  plalntifT 
who  saw  Hardy  after  he  started  back,  and 
before  his  Injury,  was  the  fireman.  He  testi- 
fied, In  substance,  that  he  had  no  doubt  they 
had  come  in  sight  of  the  bridge,— that  iSr 
within  075  feet  of  It,— when  Hardy  started 
from  the  engine  to  go  back;  that  he  wa» 
leaning  out  tbe  cab  window,  looking  to  the- 
rear  of  the  train  for  signals;  that  he  got  a 
glimpse  of  Hardy  as  he  passed  over  the  coal 
on  the  tender,  and  Jumped  onto  the  end  of 
the  next  car;  that  Just  as  he  went  onto  the 
car  they  went  under  tbe  bridge,  and  the 
smoke  hid  him  from  view;  that  when  they 
got  out  from  under  the  smoke  he  saw 
Hardy's  hat  going  In  the  air,  and  an  ontllne 
of  his  heels,  or  something;  that  he  then  drew 
his  head  in,  and  looked  over  the  tender,  and 
saw  Hardy  lying  ujwn  the  car;  that  he  went 
to  him,  and  found  him  lying  lengthwise  of  the- 
car,  apparently  dead,  with  his  head  towards 
the  engine,  and  a  little  nearer  to  the  forward 
end  than  to  the  door  of  the  car;  that  be- 
thought Hardy  had  got  both  feet  on  the 
top  of  the  car  before  he  was  hit,  but,  on  ac- 
count of  the  smoke,  could  not  see  whether  he 
straightened  up  or  not;  that  it  was  only  » 
matter  of  seconds  between  the  time  when  he 
saw  Hardy  In  the  act  of  Jumping  onto  the  car 
and  tbe  time  they  went  under  the  bridge; 
that  he  did  not  know  whether  It  was  between 
the  bridge  guard  and  the  bridge  where  Hardy- 
got  on  the  car,  but  from  the  speed  they  were 
going  he  thought  it  might  have  been  t>efore 
he  reached  the  guard.  The  plalntlfTs  evi- 
dence also  tended  to  show  that  the  bridge 
struck  ECardy's  head  about  three  Inches  be- 
low tbe  top.  To  produce  this  result,  the  body- 
must  have  been  bent  so  as  to  reduce  lt» 
height  to  about  8  feet  9  Inches. 

Almon  F.  Burbank  and  George  B.  Frenchr 
for  plaintiff.  Joseph  W.  Fellows,  Eklward 
B.  S.  Sanborn,  Frank  N.  Parsons,  and  Oliver 
E.  Branch,  tor  defendant 

CHASE,  J.  Assuming  the  tmth  of  tbe  evi- 
dence (BullaM  V.  Railroad  Co..  64  N.  H.  30, 
5  AtL  8S8),  and  conitmlng  It  moat  faronbly 
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for  tiw  i^aiatlfl  (Lymaa  t.  Railroad  Co.,  66 
N.  H.  200^  20  AU.  &i6),  does  it  concluslTely 
appear  that  tbe  Injary  to  tbe  deceased  was 
caosed  by  dangers  of  which  he  assamed  the 
risk  when  he  entered  the  defendant's  serv- 
ice? Is  the  evidence  so  definite  and  conrln- 
cii^;  that  fair-minded  might  not  arrive 
at  opposite  conclusions  in  answeriog  this 
question?  Unless  It  is,  It  cannot  be  said  that 
tbe  Jnrjr  conld  not  properly  find  a  verdict  for 
tbe  plaintiff,  and  the  denial  of  the  motion  for 
a.  Bonsnit  must  be  sustained.  Paine  v.  Rail- 
way Co.,  58  N.  H.  611;  Lyman  v.  Railroad 
Oo.,  66  N.  H.  200,  204,  20  Atl.  976.  Among 
tbe  risks  which  Hardy  assumed  by  entering 
Into  the  service  were  those  Incident  to  the 
performance  of  bis  duties  in  setting  cars 
from  a  train  upon  tbe  spur  track,  of  which 
he  was  Informed,  or  which  ordinary  care 
would  have  disclosed  to  him.  Fifleld  v.  Rail- 
road Co.,  42  N.  H.  226;  Nash  v.  Steel  Co.,  62 
N.  H.  406;  Henderson  v.  WlUlama.  66  N.  H. 
406.  23  AtL  366;  Bancroft  v.  Railroad  Co. 
<Hlllsboroagh,  Joly,  1803;  Clark,  J.)  30  Atl. 
409.  He  knew,  or  by  the  exercise  of  such 
care  would  have  learned,  of  the  following 
facts  affecting  the  risks  of  his  service  at  that 
point:  The  proximity  of  the  siding  to  tbe 
bridge,— -not  In  feet  and  inches,  but  tn  a 
general  way;  the  necessity  of  being  upon 
cars  at  the  bridge  when  they  w6re  moving  at 
a  speed  of  abont  16  miles  an  hour;  the  insuf- 
ficiency of  the  space  between  the  top  of  a  car 
and  the  under  side  of  the  bridge  to  allow 
him  to  stand  erect;  the  variation  in  the 
qiace  by  reason  of  tbe  different  heights  of 
cars;  the  necessity  of  taking  this  variation 
Into  account  In  adjusting  the  position  of  hla 
body  BO  as  to  pass  safely  under  the  bridge; 
tbe  liability  to  obstruction  of  one's  view  by 
tbe  smoke  from  the  locomotive;  tbe  location 
and  general  character  of  tbe  bridge  guard; 
tbe  natore  of  hla  duties,  and  the  way  In 
which  they  should  be  performed.  Fair-mind- 
ed men  coold  not  come  to  different  concIO' 
■loua  In  respect  to  these  matters;  but  there 
were  ottiers  to  be  considered.  If  there  bad 
been  no  bridge  guard  near  the  bridge,  and 
tbe  deceased  had  known,  or  onght  to  have 
known,  of  this  fact,  the  whole  duty  of  look- 
ing out  for  bis  safety  in  passing  the  bridge 
would  have  devolved  upon  him.  The  Intro- 
dnctlott  of  a  guard  transferred  a  part  of  this 
dnty  to  the  defendants.  There  being  a 
guard,  Uie  risk  aaaumed  by  the  deceased 
was,  not  that  of  passing  undn  such  a  bridge 
wltbont  any  means  for  reminding  him  of  Its 
proximity,  but  that  of  iMSsIng  under  such  a 
bridge  protected  by  a  guard  such  as  he  knew, 
or  ought  to  have  known,  this  one  was.  He 
had  a  right  to  rely  iqpon  the  guard  to  remind 
tSm  of  bis  approach  to  danger.  Its  office 
was  to  jiotify  him  and  other  trainmen,  by 
tbe  amses  of  slgbt  and  feeling,  that  they 
were  abont  to  pass  a  bridge  which  would  hit 
tbem  unless  they  changed  their  position. 
Tbe  necessity  for  such  a  reminder  arises 
txom  ttie  tact  that  trainmen  are  liable  to  be- 


come absorbed  by  the  immediate  duty  be* 
fore  them,  and  so  lose  consciousoess  for  the 
moment  of  Uielr  proximity  to  danger.  To 
accomplish  the  object  In  view,  the  guard 
should  be  some  device  that  will  hit  some  por- 
tion of  the  body  when  the  head  above  the 
plane  of  tbe  under  surface  of  the  bridge;  not 
for  the  purpose  of  fumlsblng  a  gauge  by 
which  to  adjust  the  position  of  tbe  body,  but 
for  the  purpose  of  calling  attention  to  the 
proximity  of  danger  in  and  above  that  plane. 
The  statute  provides  that  tbe  character  and 
location  of  guards  shall  be  approved  by  the 
board  of  railroad  commls^onera.  Pub  St.  c 
166,  i  26.  It  did  not  appear  that  the  com- 
mlsslonera  had  acted  on  tbe  subject  at  the 
time  of  tbe  deceased's  Injury.  The  question 
of  suitableness  of  the  guard  In  character  and 
location  was,  therefore,  to  be  determined  by 
the  jury.  It  cannot  be  said,  as  a  matter  of 
law,  that  it  was  suitable.  Tbe  Jury  might 
find  that  tbe  tower  ends  of  the  wires  should 
be  as  low,  at  least,  as  tbe  level  of  tbe  under 
surface  of  the  bridge  timbers,  so  that  they 
would  give  warning  whenerer  any  porUon  of 
the  body  was  above  that  leveL  It  is  erl- 
dent  that  a  bridge  guard,  pnverly  constmet- 
ed  and  located,  will  not  always  perform  Its 
office,  and  does  not  wholly  remove  tbe  risk 
of  Injury  from  overhead  obstructions.  A 
man  may  tbonghUeesly  go  upon  a  car  as  he 
is  passl^  under  the  guard,  or  between  tt 
and  tbe  obstruction,  however  suitable  the 
locatton  of  tbe  guard  may  be,  and  receive 
no  warning  from  It  The  risk  of  doing  this 
Is  Incident  to  the  service.  To  avoid  it,  a 
duty  rests  upon  the  man  to  use  his  sense  of 
sight  when  about  to  go  upon  a  car,  to  ascer- 
tain whether  be  has  passed  the  gaard. 
Whether  Hardy  stepped  onto  the  car  befwe 
or  after  pMstaig  the  guard  was  a  question  of 
fact  The  evidence  bearing  upon  It  is  not 
80  positive  and  convincing  as  to  remove  all 
doubt  The  fireman  thinks  he  had  got  on 
tbe  car  before  passing  the' guard;  but  his 
tesUmony  seems  to  be  an  inference  drawn 
from  other  facts,  instead  of  positive  recol- 
lection. Some  fair-minded  men  might  agree 
with  him,  while  others  might  come  to  the 
opposite  conduden.  If  he  got  npon  the  car 
before  passing  the  guard,  he  was  at  liberty 
to  rely  upon  It  to  warn  him  by  flie  sense  of 
touch  of  his  approach  to  danger,  unless  the 
guard  was  unsuitable  In  location  or  charac- 
-  tor  for  that  purpose,  and  he  knew,  or  ought 
to  have  known,  of  Its  unsultableness.  While 
It  may  be  safely  said  that  tiie  knew,  or  ought 
to  have  known,  of  tto  location  In  reference 
to  the  bridge,  the  evidence  does  not  couclu- 
rively  show  that  he  knew,  or  ought  to  have 
known,  of  tbe  difference  in  elevation  be- 
tween  the  ends  of  the  vires  and  the  under 
surface  of  the  bridge  timbers.  This  fact  may 
not  have  been— probably  was  not— ascertaln- 
aUe  except  by  actual  measurements,  or  a 
sighting  from  one  object  to  tbe  other,  under 
more  favorable  circumstances  than  was  pos- 
sible -when  the  perstm  was  iqwa  tbs  tiqi  of 
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tnlght  can  In.  motion,  attending  to  other 
dnttes.  Upon  the  evidence  the  jury  might 
fllid  that  Hardy  monnted  the  car  before 
reaching  the  bridge  guard,  and,  anpposlng 
Its  wires  depended  as  low.  at  least,  as  the 
ander  aide  of  the  bridge  timbers,  relied  upon 
it  to  warn  him  if  his  bead  got  above  that 
level;  that,  at  the  moment  of  passing  Uie 
guard,  his  head  happened  to  be  below  the 
level,  and  he  did  not  raise  It  higher  before 
reaching  the  bridge;  and  that,  receiving  no 
warning,  be  understood  he  was  below  the 
danger  level.  It  is  no  answer  to  say  that  the 
jury  might  find  the  other  way.  Fair-minded 
men,  upon  considering  and  wdghlng  the  evi- 
dence, might  come  to  different  conclnsions 
on  this  point;  bat.  as  has  been  seen,  this 
does  not  shift  the  duty  of  decldli^  the  ques- 
tion from  the  Jury  to  the  court.  These  con- 
siderations show  that  the  motion  for  a  non- 
salt  was  properly  denied.  It  follows  that 
the  defendant's  motion,  at  the  close  of  the 
evidence,  for  Judgment  In  its  favor,  was  also 
properly  dmled.  Bniepttona  overrnled. 


PABSOMS,  3.,  did  not  sit 
cur  red. 


The  others  con- 


NOUBIB  V.  THEOBALD. 
{Bnpreme  Court  of  New  Hampshire,  ffill^ 
boro.    July  31,  1896.) 

Imjoht  to  Bmplotb  — Absohptiox  or  Bus— 
Opiniox  Evidbncb. 

1.  An  employ^  to  tear  down  a  building  Injured 
by  the  falling  of  part  of  ttie  frame,  on  Ida 
knocking  oat  a  stud,  which  he  did  to  weaken 
the  structure,  cannot  recover  for  the  Injory, 
haTlna  assumed  the  risk. 

2.  Ifestimony  that  it  was  dangeronst  and  re- 

8 Hired  skill  and  iudgment,  to  take  down  such  a 
uildins  as  plaintiff  was,  when  injured,  en- 
gaged in  taking  down,  is  properly  ezduded,  as 
ft  relates  to  a  matter  of  common  knowledge, 
as  to  which  the  Jnry,  on  being  Infwnied  ot  the 
sltnatlon,  can  Jooge  as  well  as  any  one. 

Exceptions  from  Hlllsboro  county. 

Action  by  Joseph  Nourle  against  George  L. 
Theobald.  Nonsuit  was  ordered,  and  plain- 
tiff excepts.   Exceptions  overruled. 

Case,  to  recover  damages  for  personal  In- 
juries resulting  from  negligence.  Upon  a 
trial  by  jury,  a  nonsuit  was  ordered,  subject 
to  the  plaintiff's  exception.  The  plaintiff,  a 
common  laborer,  was  employed  by  the  de- 
fendant, a  contractor  for  moving  and  taking 
down  buildings  and  putting  In  foundations, 
to  do  wbatever  he  was  directed  to  do  for  the 
time  being.  Having  contracted  to  take  down 
some  wooden  buildings,  the  defendant  set  the 
plaintiff  and  other  employ^  at  work  upon 
them.  The  plaintiff  had  never  done  such 
work  before.  The  defendant  was  not  pres- 
ent at  the  time  the  plaintiff  received  his  In- 
jury, but  the  work  was  under  the  direction 
of  an  employe  named  Masse,  who  was  also 
Inexperienced  In  that  kind  of  work.  They 
had  taken  down  one  building  and  the  portion 
oC  a  Moond  abor*  Iti  first  story,  and  had  re- 


moved the  boarding  from  that  story,  leaving 
the  beams  and  floor  timbers  in  position  sup- 
ported by  one  or  two  studs  on  each  of  the 
north  and  sooth  sides,  four  or  five  on  the 
east  side,  and  all  there  had  ever  been  on  the 
west  side,— all  exposed  to  view.  The  build- 
ing was  26  to  30  feet  by  30  to  35  feet  An 
attempt  was  made  to  pull  the  timbers  down 
with  a  pair  of  horses,  but  It  failed  because 
the  timbers  were  held  In  position  so  firmly. 
Masse  then  directed  the  plaintiff  to  go  to  the 
southeast  comer  and  assist  In  weakening  the 
structure,  without  specifying  how  It  was  to 
be  dime.  The  plaintiff,  acting  under  this  di- 
rection, knocked  ont  a  stud  at  or  near  the 
comer;  whereupon  the  east  end  of  the  frame 
fell,  and  one  of  the  timbers  struck  and  In- 
jured him.  Testimony  that  It  was  dangerous, 
and  required  skill  and  Judgment,  to  take 
down  such  a  building,  was  excluded,  subject 
to  the  plaintiff's  exertion. 

Bamham.  Brown  ft  Warr«D,  for  plaintiff. 
Albln,  Martin  &  Howe,  for  defendant 

OHASE,  J.  The  plaintlfTs  purpoae  in  re- 
moving  the  stud  was  to  weaken  the  struc- 
ture. He  Intended  his  act  should  contribute, 
at  least  to  cause  the  timbers  to  fall.  It  was 
the  result  of  the  exercise  of  his  own  judg- 
ment with  a  foU  knowledge  of  tiie  facts.  He 
must  have  known  that  it  was  liable  to  fully 
accomplish  the  object  in  Tlew.  The  risk  of 
Injury  from  falling  timbers  was  Incident  to 
his  service,  and  must  have  been  known  to 
him,  If  he  enrclsed  due  care.  It  vras  assum- 
ed by  him  In  altering  apon  the  service.  E1- 
fleld  V.  BaUroad  Co..  42  N.  H.  225;  Nash  v. 
Sted  Co.,  02  N.  H.  406;  Hoiderson  t.  Wn- 
llams,  69  N.  H.  40S.  23  N.  BL  S65. 

The  testimony  ^eluded  related  to  a  matter 
of  common  knowledge,  as  to  which  the  Jury 
could  Judge  as  wen  as  any  one,  upon  being 
Informed  of  the  situation.  Elxceptlons  over- 
ruled. 

WALLAOB,  J.»dldnotsIt  The  others  con- 
curred. 


THATBB  V.  STANDABD  LIFE  ft  ACCI- 
DENT INS.  CO. 

(Supreme  Court  of  New  Hampshire,  BSS\m- 
boro.   July  81«  1^96.) 

AcotDBKT  Ihbubakoi— Total  Dibabiutt— 'Pbt^ 

ICAL  BviDB!f0B. 

1.  One  Is  totally  disabled,  within  the  pro- 
vision of  an  accident  poller,  he  being  disabled 
to  attend  to  his  business,— that  ot  a  shoe  deal- 
er,—though  he  goes  to  his  store  two  or  three 
times  a  week. 

2.  Discoloration  of  the  arm  and  shoulder  sat- 
isfies the  provision  of  an  accident  policy  that 
there  be  a  viaible  mark  on  the  body. 

Exceptl<ms  from  Hlllsboro  county. 

Action  by  Charles  H.  Thayer  against  the 
Standard  Life  &  Accident  Insurance  Com- 
pany. Verdict  for  plaintiff.  Defendant  ex- 
cepts. Bxceptions  overruled. 
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ABsmnpfllt  on  an  aedd^t  bmirance  policy. 
Pacta  found  by  die  court:  The  policy  Insured 
the  plaintiff  "against  loas  of  time  •  •  • 
mnltliig  from  bodily  Injuries  caused  solely 
*  *  *  by  external,  violent,  and  accidental 
meana.  which  shall.  Independently  of  all  oth- 
er causes,  immediately  and  wholly  disable 
him  from  transacting  any  and  every  kind 
of  business  pertainlug  to  the  occupation  un- 
der which  he  is  insured,"  and  provided  that 
It  should  not  cover  "any  injury,  fatal  or  oth- 
erwise,  of  which  there  Is  no  visible  mark  up- 
on the  body."  The  plaintllTe  shoulder  was 
accidentally  injured  by  a  fall,  causing  pain, 
and  depriving  him  of  the  use  of  the  arm.  He 
was  disabled  thereby  from  attending  to  his 
business,— that  of  a  shoe  dealer,— although  he 
went  to  his  store  two  or  three  times  a  week. 
The  only  visible  mark  of  the  injury  waa  a 
discoloration  of  the  arm -and  shoulder.  A  ver^ 
diet  for  the  plaintiff  was  filed,  anbject  to  «x- 
ceptton. 

Andrews  &  Andrews,  for  plaintiff.  Bum- 
bam,  Brown  ft  Warren,  for  defendanL 

FIKB,  J.  As  Umc  as  one  Is  in  full  posses- 
doD  of  his  mental  faculties,  he  Is  capable  of 
transacting  some  parts  of  his  business,  what- 
ever It  may  be,  although  he  is  Incapable  of 
pbyrical  action.  If  the  words,  **wholly  dis- 
able him  from  transacting  any  and  every 
kind  of  hnslnesa  pertaining  to  the  occupation 
under  which  he  Is  Insured,"  were  to  be  con- 
•tmed  UtefaDy,  the  defendant  would  be  lia- 
ble In  no  case,  unless  by  ttm  acddent  the  In- 
sured should  lose  bis  life  or  his  reason. 
Hooper  t.  Insurance  Ca,  S  Hurl  &  N.  64S. 
It  Is  certain  that  neither  party  intended  such 
a  resnlL  It  cannot  be  said,  as  matter  6f  law, 
that  the  idahitlfrs  disability  was  not  suffi- 
cient to  entitle  him  to  compensation  under 
the  terms  of  the  policy.  The  **vl8lble  mark 
upon  the  body"  requhred  by  the  policy  need 
not  be  a  bruise  ctmtusion,  laceration,  or  bro- 
k«i  Umb^  but  may  be  any  visible  evidence  of 
an  internal  strain  which  may  appear  within 
a  reasonattle  time  after  the  injury  Is  received. 
Pennington  v.  Insurance  Co.,  86  Iowa,  468, 
02  N.  W.  482;  Association  v.  Barry,  181  U. 
&  100,  9  Bup.  Gt  706;  Freeman  v.  Associa- 
tion. 166  Mass.  851.  354,  80  N.  B.  lOia  Ex- 
ceptions overruled. 

OIiABK,  J.,  did  not  sit.  The  others  om- 
eorred. 


OAOB  et  al.  v.  DB  COUROT  et  aL 
(Supreme  Court  of  New  Hampshire,  inil^ 
taoro.    July  81,  1896.) 

OoMPOSmOK  WITH  OaSDITORS. 

Creditors  who  enter  Into  an  agreement  with 
defendants,  and  mntuail;  with  defendants'  other 
creditors,  to  accept  50  per  cent,  in  discharge  of 
th^  respective  claims,  are  bonnd  thereby,  not- 
witlistanalng  prior  payment  in  fall  of  certain 
ciainis;  such  payment  being  with  knowledge  «f 
all  the  cceditora. 


Bxceptions  from  Hlllsboro  county. 

Action  by  Gage  dc  McDougaU  against  De 
Govrcy  ft  Holland.  Verdict  for  defendant*. 
Flalndffa  except  Bxceptions  overruled. 

Assumpsit  for  the  balance  of  an  account 
remaining  after  tbB  payment  of  BO  per  cent, 
in  compliance  with  an  agreement  entered 
into  by  the  plaintlfto  with  the  defendants, 
and  mntually  with  the  defendants*  other 
creditors,  by  which  the  creditors  agreed  to 
accept  50  per  cent  In  discharge  of  their  re- 
spective daims.  Facts  found  by  the  court! 
Before  signing  the  agreement  the  plain- 
tiffs insisted  upon  payment  In  full  for  three 
orders  of  goods  recently  purchased  by  the 
defendants,  on  the  ground  that  the  goods 
were  obtained  with,  a  view  to  failure.  Sln- 
Ilar  luiyments  were  made  to  others.  All  the 
creditors  knew  of  tiiese  payments.  TbB 
court  ordered  a  verdict  for  the  defendants 
and  the  plaintiffs  excepted. 

Alphens  C.  Osgood,  for  plaintiffs.  David 
A.  Taggart  for  defendants. 

PIKE,  J.  The  plaintiffs  were  bound  by 
their  contract  The  agreement  of  the  other 
creditors  to  accept  50  per  cent  of  their  claims 
was  a  sufficient  consideration  for  the  plain- 
tiffs' like  agreement  Trumboll  v.  TUton, 
21  N.  H.  128, 143;  Allen  v.  Cheever,  61  N.  H. 
32.  The  prior  payments,  in  full,  were  made 
with  the  knowledge  of  all  the  creditors;  and 
the  general  finding  for  the  defendants  shows 
that  they  were  not  made  In  fraud  of  the 
agreement  Bxception  overruled. 

CIABS,  J.,  did  not  sit  The  others  con- 
curred. 


BERNARD  v.  MARTBU 

(Suprane  Court  of  New  Hampshire.  Rocking- 
ham.  Jaly  31,  1886.) 

iKSOLVUfOf  — DtaSOLUTION  OF  Am.0BHBin^-C0» 

PCTAT10!«  or  Tins. 

Pub.  St  c;  201,  I  26,  orovides  that  pro- 
ceedings in  insolvency  shall  .dissolve  all  at- 
tachments  made  within  three  months  befoDS 
the  beginning  thereof.  Section  (55  provides 
that  the  date  of  the  filing  of  the  assignment  or 
of  the  creditors'  petition  sliall  be  deemed  the 
beginning  of  proceedings  in  insolvency.  Cbsp- 
ter  2,  I  S4,  provides  that  the  dur  from  which 
time  is  to  be  reckoned  shall  not  he  Included  in 
the  computation.  HOd,  that  an  attachment  lev- 
ied on  October  8d  was  dissolved  wiiere  the 
debtor  was  decreed  an  insolvent  on  a  petition 
filed  on  the  2d  Aaj  of  January  following. 

Assumpsit  by  A  P.  Bernard  (W.  P.  Burke, 
phUntiff  In  Interest)  against  A  Martel  (0.  W. 
Sanborn,  assignee  claimant)  for  goods  aolA. 
Facts  agreed:  The  defendant's  property  was 
attached  on  the  writ  October  3,  ISOe.  JSe 
was  decreed  an  insolvent  upon  a  creditors' 
petition  filed  January  2,  1S9&.  If  the  In- 
solvency proceeding  dissolved  the  attach- 
ment, the  plaintiff  Is  to  be  nonsuited;  other* 
wise  bo  li  to  have  Judgmei^  Nrasnlt. 
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fcttman,  Yoang  ft  O'NeiU,  tw  (dalntiff. 
Dnny  *  Feade^  for  ctelmut 

OHASB,  J.  "When  time  l»  to  be  reckoned 
from  a  day.  date,  act  done,  or  the  time  of 
an  act  done,  either  by  force  of  law,  or  by 
virtue  of  a  contract  made  since  the  twenty- 
third  day  of  December,  1842,  sucb  day,  date 
or  the  day  when  such  act  is  done  shall  not  be 
included  tn  tbe  computaitlon."  Pub.  St.  c.  2, 
i  34.  These  terms  are  graeral,  and  apply 
equally  whether  the  time  Is  to  be  reckoned 
backward  or  forward  from  tbe  specified  day 
or  act  Tlie  purpose  of  tbe  statute  was  "to 
establish  a  uniform  rule  of  computation" 
(Rlcker  t.  Blancbard,  4S  N.  H.  39,  48),  and 
there  Is  no  reason  for  supposing  that  the  uni- 
formity Intended  was  to  be  less  extensive 
than  the  terms  used  naturally  Import.  Three 
months  before  January  2,  1896,— the  date  of 
the  beginning;  of  the  in9(^vency  proceedings, 
—extended  to  and  included  October  2,  1895. 
The  plaintiff's  attachment,  having  been  made 
within  that  time,  was  dissolved  by  the  pro- 
ceedings. Fub.  St.  c.  201.  26t  55.  Plaintiff 
■DDsntted.   All  concurred. 


FISHBR  T.  STATBL 
(Snpreme  Court  of  iOelaware.   Sept  8,  18D80 

BaaOUBT— IMTEKT  TO  COHMIT  RaPB— BviDBHCa 

— Hahhlksb  Brbor. 
On  a  trial  for  feloQionslr  entering  a  house 
at  night  with  intent  to  commit  rape*  defend^ 
ant  admitted  that  he  antered  the  hoaae,  bat 
testified  that  It  was  for  tbe  purpose  of  stealing. 
Prosecutrix,  who  was  the  only  person  present 
at  the  time  of  the  alleged  crime,  testified  that 
defendant  stood  before  her,  making  an  inde- 
emt  enosnre  of  his  person,  and  that  she  im- 
mediately ran  out  of  the  house,  before  accused 
had  opportonity  to  either  toudi  or  speak  to  her. 
When  captured,  shortly  thereafter,  accused's 
trousers  were  unbnttoned.  Httd,  that  the  state- 
ment that  witness  had  been  informed,  immedi- 
ate after  the  alleged  crime,  about  a  sgaare 
away  from  the  place,  that  a  nesro  had  broken 
ilito  a  house,  ami  tried  to  commit  rape  on  a 
white  woman,  which  was  admitted  to  show 
what  witness  had  done  in  consequence  of  the 
Information,  was  not  prejudicial  to  accused. 

Brror  to  court  of  oyer  and  terminer,  New- 
castle county. 

William  Fisher  was  convicted  of  felonious- 
ly breaking  and  entering  into  a  dwelling 
house  in  the  nighttime  with  Intent  to  commit 
rape,  and  he  brings  error.  Affirmed. 

John  P.  Iflelds,  for  plaintiff  In  arror.  Rob- 
ert C.  White,  Atty.  Gen.,  for  the  State. 

PENNEWILL,  J.  This  Is  the  first  case  of 
a  criminal  character  In  the  history  of  this 
state  which  has  been  heard  npon  a  writ  of 
error  tn  the  appellate  court,  there  having  been 
no  right  of  review  given  in  such  cases  until 
the  promulgation  of  the  present  constitution. 
The  provision  of  the  constitution  which  con- 
fers upon  tbe  defendant  In  criminal  cases  tbe 
right  to  a  writ  of  error  is  fotmd  In  sectitm 
12  of  artl<de  4.  and  ii  as  foSows,  tIs.:  "The 


supreme  court  shall  have  JnrlsdictloD  as  fol- 
lows: *  *  *  To  issue  upon  application 
of  the  accused,  after  conviction  and  sentence, 
writs  of  error  to  the  court  of  oyer  aod  ter- 
miner and  the  court  of  general  sessions  in  all 
cases  in  which  the  sentence  shall  be  death, 
imprisonment  exceeding  one  month,  or  fine 
exceeding  one  hundred  dollars,  and  in  auch 
other  cases  as  shall  be  provided  by  law;  and 
to  determine  finally  all  matters  la  error  In  the 
Judgments  and  proceedings  of  said  conrt  of 
oyer  and  terminer  and  court  of  general  sea- 
alons  In  such  cases."  Tbia  case,  therefore, 
In  addition  to  Its  very  aerlons  nature  and  Its 
vital  interest  to  the  plaintiff  In  error,  has  a 
farther  and  peculiar  Importance,  by  reason 
of  the  fact  that  It  Is  the  first  of  the  kind  In 
the  history  of  the  state  that  has  come  before 
this  court  for  review  and  adjudication.  In 
nothing,  perhaps,  have  the  courts  of  Dela- 
ware been  more  commended  In  the  [MUt  than 
the  expeditious  hearing  and  disposition  of 
criminal  cases.  It  has  been  a  subject  of  fre- 
quent mention  and  favorable  comment  that 
while  In  so  many  Jurisdictions  criminals  have 
often  escaped  punishment  because  of  the 
ease  and  facility  with  which  the  execution 
of  the  Judgments  of  the  courts  were  delayed, 
yet  In  this  state  execution  has  followed  so 
close  upon  tbe  sentence  as  not  only  to  speedily 
punish  tbe  guilty,  but  also  to  create  In  the 
criminal  classes  a  wholesome  fear  of  tbe 
penalties  of  the  law.  But,  notwithstanding 
such  position  which  our  courts  b^ve  hitherto 
beld  In  the  matter  of  criminal  procedure, 
when  no  right  of  review  was  given,  yet  It  has 
ever  seemed  to  many  of  our  people  to  be 
consistent  with  reason  and  Justice,  as  it  co- 
talnly  was  with  the  constitutions  or  statutes 
of  other  states,  that  the  defendant  In  at  least 
all  Important  criminal  trials,  should  enjoy  the 
same  rights  and  privileges  that  have  been 
so  long  accorded  to  defendants  in  civil  causes. 
Sucb  was  the  view  that  was  taken  by  the 
framers  of  our  present  constitution,  and  ac- 
cordingly, In  their  wisdom,  they  provided 
that  the  supreme  court  should  have  power 
to  Issue  writs  of  error  to  the  court  of  oyer 
and  terminer  and  the  court  of  general  ses- 
sions. But  while  this  power  now  exists,  and 
while  the  defendant  is  entitled  to  have  the 
proceedings  in  the  court  below  carefully  re- 
viewed and  considered,  and  while  It  is  Im- 
portant that  his  rights  should  be  carefully 
guarded,  and  his  Interests  fully  protected,  yet 
the  appellate  court  must  also  have  regard  to 
the  due  administration  of  Justice  and  the 
proper  execution  of  the  law.  It  Is  not  ev^y 
error  that  will  Justify  reversal,  and  It  Is  not 
every  mistake  that  may  be  made  In  the  horry 
of  a  trial  court  that  will  warrant  tbe  settli^c 
aside  of  the  Judgment  of  that  trIbunaL  Bat 
such  seems  not  always  to  have  been  the  law, 
for  Rapallo,  J.,  In  an  opinion  delivered  In  the 
celebrated  case  of  Stokes  r.  People,  58  N.  X. 
183,  says  the  refusal  to  reverse,  even  when 
the  appellate  court  was  satisfied  that  by  do 
possibility  could  the  error  have  pndoced  In- 
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Joiar,  wu  an  limoTatlMi  opon  andeDt  rales, 
ODder  wUdi  It  was  a  matter  of  coane  to  re- 
Terse  wbeD  error  appeared,  without  Inqulrinc 
Into  Its  materiality.  But  whatever  may  have 
been  the  practice  of  appellate  coarta  under 
ancient  rales,  there  can  be  no  doubt  as  to 
ttie  law  that  Korenu  them  In  this  particular 
to-day.  In  this  conntrr  It  Is  a  general  rule 
in  criminal  cases  that  a  new  trial  will  not  be 
sruted  for  the  uroaeona  admlsslm  mr  rejec- 
tion of  eTldenoe,  wh«re  It  clearly  ivpears  that 
the  defendant  could  not  have  been  prejudiced 
fherel^.'*  *'If,  on  the  whole  record,  it  ap- 
pears fliflt  Justice  has  been  done,  aiyl  there 
j^paan  do  substantial  misdirection  of  the 
«oiirt  by  whltA  the  prisoner^  rights  wtn  in- 
Jnrloosly  affected,  tin  court  is  not  justified 
fn  remalng  tbB  Judgment."  "When  It  ap- 
pears from  ttw  reend  that  the  error  allied 
■dicffeln  on  behalf  of  the  ^pellant  could  have 
worked  no  lajnry  to  him,  and  could  not  have 
changed  the  remit,  the  jnc^ent  of .  the 
court  bdow  will  be  alBrmed."  "The  admls-  ; 
aion  of  Icrderant  testimony  Is  no  snffl<^ent 
reason  for  reversing  a  judgment,  when  It  Is 
apparent  that  it  cannot  affect  the  verdict  or 
the  taOSng  Injuriously  to  the  plaintiff  In 
emr."  *H3oiirts  now  undertake  to  judge  for 
Oenwdvea  of  the  materiality  of  evidence 
found  to  have  been  improperly  admitted  or 
Injected;  and#  when  satisfied  ttiat  no  in- 
JuaUce  has  beat  done,  and  that  the  verdict 
wonld  have  been  the  same  with  m  without 
eneb  evidence,  th^  have  rinsed  a  new 
trIaL"  In  such  languid  have  aoms  of  the 
ablest  courts  tn  this  country  expressed  their 
4K[rfnkMU  upon  tbSm  question,  and  that  It  em- 
bodiea  the  law  on  the  subject  at  the  pres- 
et time  la  abundantty  shown  by  the  whoto 
trend  of  modan  decisions.  Mining  Go.  v. 
Tkylor,  100  V.  8.  42;  Leach  v.  Peo]^  63  ID. 
SIS;  McGean  v.  Railroad  Co.,  117  N.  Y.  224, 
22  N.  K.  957;  Forrest  ▼.  Forrest,  25  N.  T. 
610:  State  v.  McCaffrey,  63  Iowa,  484.  19 
N.  W.  881:  Bltsmum  v.  Pectple.  110  m.  372; 
Wing  V.  Ghesteifleld,  116  Mass.  806;  Ham 
V.  Railway  Co.,  61  Iowa,  716,  17  N.  W.  157; 
Insurance  Go.  v.  Mvr,  46  Fa.  St.  607;  Qregg 
T.  Moss,  14  Wall.  560;  Gilbert  v.  Ploui^ 
Co..  li»  V.  S.  404,  7  Sup.  Ct  305;  Wallace 
V.  People,  360  m.  446.  42  N.  B.  771;  Steph. 
Dig.  Btv.  (2d  Bd.)  S60.  note;  2  Bnc.  PL  & 
Prae  SOO,  SOT,  and  many  cases  there  cited. 

The  only  anthwlty  dted  the  idalntlff  In 
moT  which  at  first  glance  might  seem  to  an- 
Dounce  a  different  doctrine  Is  the  case  of  Wal- 
dron  V.  Waldnn,  166  U.  S.  861,  16  Snp.  Ot 
388,  m  which  Mr.  Justice  White  nMd  the  fbl- 
kming  language;  "It  is  elementary  that  the 
admission  of  filial  evidence  ov«r  objection 
necessitates  reversal."  But  this  case,  when 
the  entire  i^inJon  Is  carefully  namlned.  Is 
ftoand  to  be  (uUy  la  accord  with  the  authori- 
ties above  mentioned.  The  learned  justice  by 
*1l]^al  evidence**  nndonbtedly  meant  such 
evidence  as  was  pcejndldal  to  the  defendut, 
becanse  at  tte  dose  of  his  o|dnlon  he  says: 
'We  hare  net  nstad  our  decree  upon  ttu 


questhm  of  the  admissibility  of  this  evidence, 
because  the  mere  Illegal  Introduction  of  Ir- 
relevant evidence  does  not  necessarily  consti- 
tute reversible  error."  It  has  been  frequents 
ly  held  that  some  regard  should  be  had  hy 
appellate  courts  to  public  policy,  and  that 
such  courts  should  not  encourage  lltlgatioB 
by  reversing  jndgmenta  for  technical,  formal, 
or  other  errors,  which  the  record  affirmative 
ly  shows  could  not  have  prejudiced  the  appel- 
lant's lights.  Hvery  interest  of  the  pni^c 
demands  that  the  judgment  ot  the  lower 
court  should  stand  tn  the  court  above,  if 
on  the  whole  record  It  ^^tears  that  justice 
has  been  done,  and  that  the  defendant  haa 
sustained  no  Injury.  When  the  accused  has 
had  a  fair  and  legal  trial  In  the  court  below, 
the  appellate  tribunal  should  not,  for  tech- 
nical error  or  harmless  mistake,  nullify  the 
result  of  such  trlaL  This  we  believe  to  be 
sound  doctrine,  and  It  Is  certainly  consistent 
with  good  sense  and  reasmt  The  pnbUe 
should  not  be  subjected  to  tite  up«ise  of  a 
second  trial,  unless  there  has  been  some  Ille- 
gality hi  tlw  proceedings  of  the  first  whldi 
was  Injurious  to  the  priscnter. 

We  have  taken  8<Hpae  pains  to  state  aa 
desrly  as  we  could  tai  this  first  criminal  case 
the  rale  laid  down  by  the  courts  upon  this 
question.  We  believe  It  to  be  the  law.  and 
that  public  policy,  as  wefi  as  the  public  lnte^ 
est  and  the  public  security,  demand  Its  an;A> 
cation  and  uftnrcMnoit  by  appellate  courts. 
We  did  not  understand  that  the  learned  coun- 
sel for  the  plaintiff  In  error,  In  bis  oueptlon^ 
ally  able  and  exhaustive  argument  before  the 
court,  really  questioned  the  soundness  of  the 
law  as  above  stated,  but  that  he  denied  the 
apidlcatloD  of  that  law  to  the  present  cas& 
We  are  therefore  required  to  eumlne  with 
some  care  the  facts  and  proceedings  disposed 
by  the  record  In  this  case,  In  wder  to  be  able 
the  more  IntelligraUy  to  judge  whether  or 
not  the  case  Is  governed  by  the  rales  oi  law 
above  mentioned.  The  record  disdoses  that 
William  Fisher,  the  plaintiff  In  oror.  was 
tried  In  the  court  of  oyer  and  terminer  in 
Newcastle  county  at  the  May  term.  1808; 
upon  an  Indldanent  charging  him  with  the 
capital  offense  of  fOlonlously  breaking  and 
entering  hito  the  dwelling  bouse  of  one  Wil- 
liam Hunt  In  the  nighttime,  with  Intent  to 
commit  the  crime  of  rape  upon  Maria  Hun^ 
against  the  act  of  the  general  assembly  of 
this  state.  At  snch  trial  the  jury  rendered 
a  verdict  against  the  defendant  of  guilty  In 
manner  and  form  as  indicted.  There  were 
two  assignments  of  error  filed  In  ttie  case, 
but  the  counsd  for  the  plaintiff  In  am.  In  his 
argument  before  this  court  stated  that  he  re- 
lied soldy  upon  the  first  assignment,  which 
Is  as  follows: 

"Because  the  court  erred  In  admitting  tlte 
following  testimony  as  evidence  In  said 
cause:  'Go  ahead,  and  state  what  was  done. 
By  Mr.  Nlelds:  Don't  say  what  any  one  sidd 
to  you.  A.  I  was  Informed  that  a  colored 
man  bad  broken—  (Answer  objected  to  by 
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Mr.  NleldB,  and  wttmss  cautioned  tb» 
court  not  to  say  what  any  person  said,  but 
only  to  state  that,  in  conseqnaice  ot  Infor- 
matktu  he  had,  he  did  certain  things.)  Q. 
What  was  the  Information  yon  did  receive? 
(Objected  to  by  Mr.  Nlelds,  because  the  In- 
formation he  received  would  be  the  sub- 
stance or  what  was  said  to  him  by  anotber 
person,  and  It  was  therefore  Inadmissible.) 
Gmbb,  J.:  He  can  say.  in  consequence  of  In- 
formation received  by  him,  what  he  did.  Q. 
What  Information  did  yon  receive?  A.  I 
was  Informed  that  a  negro  had  broken  Into  a 
honse,  and  tried  to  commit  rape  on  a  white 
woman.  (Objected  to  by  Mr.  Nlelds  as  abso- 
lutely Inadmissible,  and  be  requested  the 
court  to  have  the  answer  of  the  witness 
stricken  from  the  record.)  Grubb,  J.:  It  Is 
not  saying  that  this  roan  did  It,  but  that  he 
heard  that  a  rape  had  been  attempted,  and 
that  he  proceeded  to  do  something.  As  it 
•tands  now,  we  do  not  rule  It  out;  It  Is  in.' " 
The  case  upon  this  assignment  presents  to 
this  court  two  questions:  (1)  Was  the  tes- 
timony objected  to  at  the  trial  properly  and 
legally  admitted  In  evidence?  and  (2)  if  im- 
propwly  and  wroz^ffully  admitted,  vas  It 
tncb  error  as  would  Justify  this  court  In  re- 
verslttg  the  Judgment  of  the  court  below? 
We  have  preferred  to  direct  our  attention  to 
the  latter  Inquiry,  because.  If  we  are  satto- 
fled  from  the  entire  recwd  that  this  testi- 
mony could  not  have  prejudiced  the  accus- 
ed, or  woifced  any  Injury  to  his  interests,  it 
urould  be  perfectly  immaterial  wheOier  it 
was  legally  spitted  or  not  While  It  would 
be  manifestly  Improper  for  this  court  to  ex- 
press any  opinion  upon  tiie  questlcm  whether 
the  verdict  of  the  Jury  was  a  Just  one,  In 
view  of  the  evidence,  yet  It  ia  entirely  proper 
for  us  to  consider  ttie  other  evidence  In  the 
case,  for  the  purpose  of  srrlving  at  a  eoa- 
4duslon  as  to  the  effect  tiiat  the  testimony  to 
which  exception  was  taken  may  have  had  up> 
on  the  minds  of  the  Jury  in  arriving  at  their 
verdict  It  appears  from  the  testimony  of 
Maria  Hunt  tba  prosecuting  witness,  that 
about  midnight  on  April  9,  1888,  she  waa 
alone  in  the  basement  of  her  house  In  the 
dty  of  Wilmington;  her  husband  being  ab> 
sent  ftom  home,  and  her  three  children 
asleep  In  an  upper  story.  She  heard  a  noise, 
caused  by  the  moving  of  the  latch  of  the 
sitting-room  door,  and  caUed  twice,  "Billy," 
meaning  her  husband.  Hearing  no  response^ 
she  Immediately  ran  upstairs  to  Uie  sitting 
room,  and,  as  she  was  ahont  to  enter  the 
■room,  saw  the  prisoner  standing  before  her, 
with  his  clothes  all  undone,  and  holding  on* 
to  his  person,  shaking  hlniselt  shamefully 
before  her.  As  socm  as  she  saw  him,  she 
ran  screaming  from  the  house  throntpi  the 
basement  When  captured  by  the  ofBcers, 
the  prisoner'a  flies  were  unbuttoned.  The 
prisoner  himadf  was  called  as  a  witness  In 
his  ovn  behalf,  and  admitted  that  he  was  the 
man  who  was  In  the  Hunt  residence  on  the 
night  in  question,  and  that  be  ran  out  as 


mm  as  Mra.  Hunt  appeared.  He  dedared, 
however,  that  be  was  In  the  honse  for  the 
purpose  of  stealing,  and  not  for  the  purpose 
of  committing  the  crime  charged  In  tbe  in- 
dictment tSuch  was  the  direct  and  positive 
tratlmony  in  tiie  case,  but  It  was  very  ear- 
nMtly  argued  In  the  court  by  the  counsel  for 
the  plaintiff  In  error  that  this  testimony 
was  so  weak  and  Incondusive  as  to  the  mate- 
rial question  of  "intentf*  that  the  court  could 
not  conclude  that  the  Jury  would  have  ar- 
rived at  a  verdict  of  gnll^  from  that  testi- 
mony alone.  It  was  contended  wtOi  much 
force  that  wltl^put  the  testimony  of  Thomas 
McGoldrick,  which  was  the  testimony  object- 
ed to,  and  which  is  covered  by  the  assign- 
ment of  error,  the  Jury  could  or  would  not 
have  reached  a  verdict  of  guUty  against  the 
accused.  Thomas  McOoldrlck,  it  seems, 
about  the  time  of  the  alleged  crime,  waa  alt- 
tlng  in  his  own  house,  at  least  a  square 
away  from  the  Hunt  residence,  and,  hearing 
a  woman's  scream,  he  walked  to  his  front 
door,  and  was  there  Informed  by  some  one 
"that  a  negro  had  broken  into  a  house,  and 
tried  to  commit  rape  on  a  white  woman." 
This  testimony  was  admitted  over  tite  ob- 
jection of  the  prisoner's  counsel,  and  It  was 
admitted,  as  Judge  Ombb  sold,  "to  show.  In 
consequence  of  Information  received  hy  the 
witness,  what  he  did."  It  wHl  be  observed, 
in  the  flrst  place^  that  In  the  teathnony  of 
Thomas  McOoldrlck  the  prlaonor  was  not 
named  or  In  any  way  referred  to.  It  would 
eeem  to  have  been  a  remark,  r^eatsd  on  the 
wltnen  stand  by  McGoldrick,  which  was 
made  by  some  one  In  tta  street  unknown  to 
the  witness,  and  at  a  point  some  distance 
fr(»n  the  place  where  Mrs.  Hunt  lived.  It  is 
tmpossllde  for  tiie  court  to  see  bow  mich  a 
remark  could  have  bftd  any  weight  or  In- 
fluence with  the  Jury  In  making  up  Uidr 
verdict  It  could  not  have  had  any  tendency 
to  prove  the  identity  of  the  prieoner  with 
the  i»ers(m  who  committed  the  crime,  be- 
cause no  alluslm  waa  nutde,  directly  or  In- 
directly, to  hhn,  by  name  or  otherwise;  and, 
even  if  It  could  be  conslderedt  In  connectfon 
with  other  testimony,  as  diowlng  auch  Iden- 
tity, it  could  have  had  no  effect  Injurious  to 
the  prisoner  in  this  regard,  because  the 
prisoner  himself,  when  on  the  stand,  admit- 
ted that  he  was  the  man  whom  Utb.  Hunt 
saw  bi  her  house  am  the  night  In  question. 
In  the  second  place,  when  the  testimony  ot 
McGoldrick  is  coniddered  In  connection  with 
the  admission  of  the  prisoner  and  the  testi- 
mony of  Mrs.  Hunt  the  court  Is  entirely  un- 
able to  perceive  how  it  could  have  had  the 
slightest  effect  <m  the  Jury.  The  prisoner 
himself  admitted  that  be  was  the  person 
who  broke  into  the  houses  so  that  much  of 
McGfddrick's  testimony  manifestly  oould  not 
have  had  any  weight  nnci  from  the  testi- 
mony of  Mrs.  Hunt  It  dearly  and  eondoslve- 
ly  appeared  that  so  attempt  whatever  waa 
made  to  commit  the  crime  ot  rape,— a  crime^ 
moreover,  for  which  the  prisoner  was  not 
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Indicted.  Hn.  Hnnt  smm  fbat  u  soon  u 
she  saw  the  prisoner  ibe  ran,  and  tliat  be 
had  DO  time  or  opportanl^  either  to  touch 
or  to  speak  to  her.  Snr«l7  Hie  Indeflnlto 
and  Intangible  testimony  which  McGoldrlck 
was  permitted  to  give  as  to  an  attempt  to 
commit  rape  could  have  had  no  possible  In- 
flnence  with  the  Jury*  when  It  was  absolute- 
ly negatived  by  the  testimony  of  the  prose- 
cntlng  witness  herself.  And,  In  tte  third 
plac^  It  most  be  perfectly  obTtons  to  any 
one  who  examines  all  the  testimony  that 
the  inry  oonld  not  have  rendered  the  Te> 
diet  tbey  did  wlthoot  the  evidence  glvm  by 
Mrs.  Hont,  which,  so  far  as  it  went,  was 
dear  and  positive;  and  when  It  Is  consider- 
ed that  Mrs.  Hnnt  was  the  person  upon 
whom  13ie  prisoner  was  charged  with  Intent 
to  commit  rajie,  and  that  tiie  was  the  only 
penon  present  except  the  prisoner.  It  Is  clear 
that  the  testimony  objected  to  could  not 
have  added  anything  to  her  testimony  on 
the  question  of  "Intent,**  or  In  any  way  have 
strengtiiened  the  dase  ot  the  state. 

We  are  forced,  therefbre,  to  conclude  that, 
whether  the  verdict  was  a  pn^r  one  or  not, 
nevertheless  the  jury  based  their  finding  up- 
on the  testimimy  ot  Ifrs.  Hunt,  which  was 
corrobozated,  to  some  extent,  txy  tiiat  of 
Detective  Wttsil,  and  supported  In  part  by 
the  admission  of  the  prisoner,  and  that  they 
were  Influenced  not  at  aU  by  the  testimony 
which  was  ezce^ed  to,  which  was  admitted 
only  for  the  purpose  stated  by  the  court 
below,  and  which  was  In  fact  entirety  Im- 
material to  the  case.  We  do  not  say  that 
the  evidence  In  the  case  to  which  no  objec- 
tion was  made  was  snfflclently  strong  and 
conclusive,  In  our  judgment,  to  warrant  a 
verdict  of  gnttl7  in  *  case  where  the  penal^ 
Is  death,  and  It  would  be  highly  Improper 
for  this  court  to  express  any  opinion  thereon, 
but  we  do  say  tha^  from  an  lamination 
of  the  whole  record,  we  are  satisfied  that 
the  result  would  have  been  the  same  In  the 
court  below  If  the  testimony  to  which  ob- 
jection was  made  had  been  entirely  ellmt 
nated  from  the  case;  and,  being  clearly  ol 
the  opinion  that  the  admission  of  such  testi- 
mony worked  no  injury  to  the  plaintiff  in 
error,  and  that  he  was  not  prejudiced  there> 
by,  we  must  refuse  to  reverse  the  judgment 
of  tiie  court  b^w.  The  judgment  of  the 
court  below  Is  affirmed. 


LODGB  V.  AINSCOW  et  aL 
(Superior  Coart  of  Delaware.    May  80,  1898.) 

PaTHBRT— APPLIOATIO!!  —  PRSSUHPTIOH— LlMlTA- 

nom— Aoxiiowi.Bi>eitsiiT— Pab^ 
nsBsaip. 

1.  la  tiie  absence  of  apidlcation  by  tiie  par- 
ties of  payment,  it  will  be  applied  to  the  earli- 
est items  of  the  account. 

2L  Aclmowledgment  by  «ie  of  the  members, 
after  dissolQtion  of  partnemUp,  of  indebted- 
Bcsi  of  the  firm,  does  not  remove  the  bar  ot 
the  statute  against  action  for  the  same. 


8.  While  fhm  h  a  presumption  of  payment 
of  lodebtedneBS  of  defeodant  firm  to  plaintiff, 
where,  after  accmal  of  his  cause  of  action 
thereon,  be  makes  payment  on  an  iudebtedness 
to  the  firm,  tiiere  a  none,  because  of  his  pay- 
ment on  an  IndebteAsesB  to  one  of  the  meml>erB 
of  the  firm. 

Appeal  from  judgm^t  of  justice  of  the 
peace  in  action  by  Richard  H.  Lodge  against 
Alfred  L.  Alnscow  and  another,  late  trading 
as  A.  L.  AlnBco>w  ft  Co.,  to  recover  a  balance 
claimed  to  be  due  fw  services.  Verdict  t<ir 
plalntlir. 

At  the  trial  plalntlfTs  counsel  sought  to  in- 
troduce testimony  tending  to  prove  certalu 
etatementa  made  by  one  of  tbe  partnera,  ad- 
mitting his  Indebtedneaa  to  the  plalntUf  after 
the  dissolution  of  the  partnership.  Oounsek 
for  idalntiff  asked  the  following  question: 
"Will  yon  state  if  George  W.  Alnscow,  one  of 
the  members  of  the  defendant  Arm,  admitted 
to  you,  after  Hie  dissolution  of  the  partner- 
ship oa  January  2, 189^  that  your  claim  had 
not  been  paid,  and  if  he  gave  hia  reasons 
why  It  had  not  been  pald7'  This  was  objected 
to  by  counsel  for  defense,  on  the  ground  that 
no  statements  made  by  tme  member  of  a 
partnership  after  the  dissolution  of  the  firm 
can  bind  any  other  partiier  In  that  firm.  He 
is  the  same  as  an  agent,  and,  his  agency  hav- 
ing expired,  no  other  member  of  the  firm  can 
be  bound  by  his  admlsslous  made  after  the 
dissolution.  Ooansel  for  i^aintiff  claimed  that 
whatever  was  said  by  one  of  tbe  paftners- 
rendered  both  partners  liable,  and  the  admis- 
sions of  a  party  baring  a  community  of  in- 
terests with  the  other  defendants  are  evi- 
dence against  them  all.  Tbe  court  admitted 
the  question  and  aimwer,  subject  to  be  ruled 
out  latnr  If  tbe  facts  disclosed  should  justify 
It,  and  the  witness  proceeded  to  reply  a» 
follows:  "He  aald  that  was  all  right;  that 
I  would  get  my  mooej;  that  they  had  not 
got  stnUghtened  up  yet** 

Lllbume  Chandler,  for  plalutjtt.  J.  Frank 
Ball  and  William  Mlcbad  Byrne,  for  defend- 
ants. 

8PRUANC&,  J.  (charging  jury).  This  Is  an 
action  brought  by  Richard  H.  Lodge  against 
Alfred  L.  Ainscow  and  George  W.  Alnscow, 
late  trading  as  A.  L.  Alnscow  &  Co.,  to  recov- 
er a  balance  of  $160,  claimed  to  be  due  from- 
tbe  defendants  to  the  plaintiff  for  services, 
with  Interest  thereon  from  December  22, 
1886.  The  plaintiff's  account,  as  appears  from 
bis  bill  of  particulars  filed,  Is  for  labor  or 
services  as  follows:  From  October  15,  1^, 
to  October  15,  1894,  52  weeks,  at  $6,  amount, 
$312;  from  October  15,  1894,  to  October  15. 
1896,  62  weeks,  at  $6,  amount,  $312;  from 
October  16,  1896,  to  December  22.  1896,  10- 
weeks,  at  $6,  amount,  $60;  100  nights,  at 
60  cents,  amount,  $60,— making  a  total  of 
$784,  on  which  account  the  plain tJCF  admit* 
tbat  he  has  received  payments  at  sundiy 
times  amounting  to  $548,  and  allows  SB  daj^ 
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lost  dme,  at  fl  per  day,  unoantlnK  to  926, 
maUng  total  oredlts  9568,  learlng  a  balance 
due  bim  of  9166.  Tbe  plaintiff  claims  that 
these  serrlcea  were  rendered  under  a  special 
verbal  agreement,  which  fixed  the  rate  of  bla 
■compensation,  the  character  of  his  aerrlcea, 
and  the  rate  of  allowance  for  lost  time.  One 
itt  the  defenses  pleaded  bf  the  defendants  la 
the  statute  of  limitations,  which  In  cases  of 
this  kind  limits  tbe  time  of  bringing  the  suH 
to  three  years  after  tbe  accruing  of  the  cause 
«f  acti<m.  This  Is  an  appeal  from  tbe  Judg^ 
ment  of  a  Justice  of  the  peace  In  a  suit 
brought^  before  blm  on  July  S,  1897,  and,  if 
any  part  of  tbe  plaintiff's  cause  of  action  Is 
barred  by  the  statute,  ft  could  only  be  that 
part  which  sxicrued  between  Ocfeober  15, 1803, 
and  July  8,  18»4,  or  a  little  less  than  nine 
months.  It  Is  admitted  that  npon  the  plain- 
tifTB  daim  there  has  been  paid  9518,  whlcb 
to  very  much  more  than  Is  claimed  to  have 
been  earned  during  the  period.  Tbe  general 
rule  of  law  Is  that,  when  a  payment  is  made 
toy  a  debtor,  be  has  a  right  to  direct  in  what 
manner  It  shall  be  applied,  but.  If  he  falls 
to  do  BO,  tbe  right  then  passes  to  the  cred- 
itor to  make  whatever  api^catlon  be  pleases; 
but,  If  be  also  falls  to  do  so,  the  law  will 
Apply  tbe  payment  to  extinguish  that  obli- 
gation which  is  earliest  In  date  of  maturity, 
uuleM  equity,  considering  tbe  drcnmstances 
of  tbe  case,  requires  a  different  course.  A 
similar  rule  obtains  In  the  case  ot  open  ao- 
£ount^  where  there  are  debits  and  credits. 
In  such  cases  tbe  credits  are  ai^lled  so  as  to 
«xtinguisb  first  Iboae  Items  which  are  earli- 
est In  point  of  time;  the  presumption  being 
that  tbe  first  item  on  the  debit  side  Is  dis- 
charged by  the  first  item  on  tbe  credit  side, 
if  the  latter  be  sufflclmt  in  amount  2  Am. 
A  Eng.  Bnc.  Law,  pp.  48B.  487,  461,  462; 
Pickering  t.  Day,  2  Del.  Ch.  838;  same  case 
In  tbe  court  of  error  and  appeals,  S  Houst. 
474.  Zo  this  case,  if  neither  the  defendants, 
who  made  tbe  payments,  nor  tbe  plaintiff, 
who  received  them,  applied  them  to  any  par- 
ticular Items  of  tbe  account,  tbe  law  applies 
them  to  the  earliest  Items,  and,  by  such  ap- 
plication, the  part  of  tbe  claim  which  accrued 
prior  to  three  years  before  the  commence- 
ment of  the  suit  would  be  extinguished.  Bnt 
If  this  part  of  tbe  claim  was  not  so  extin- 
guished, and  if  the  Jury  believe  the  testimony 
of  the  plaintiff  In  relation  to  the  acknowledg- 
ments of  George  W.  Alnscow,  one  of  tbe  de- 
fendants, as  to  the  Indebtedness  of  tbe  de- 
fendants to  tbe  plaintiff,  alleged  to  have 
been  made  on  December  22,  1895,  and  at 
other  times  afterwards  prior  to  January  2, 
1896,  when  the  defendants'  partnership  was 
dissolved,  such  acknowledgments  would  be 
sufficient  to  prevent  tbe  bar  of  the  statute  of 
Umltations;  and  the  similar  adsnowledg- 
ment,  alleged  to  have  been  made  by  the  said 
George  W.  Alnscow  after  the  dissolution  of 
tbe  firm,  would  be  immaterial,  so  far  as  con- 
cerns the  operation  of  the  statute  ttt  Umlta- 
tUon. 


We  are  asked  by  the  coonsel  for  the  de- 
fendants to  charge  you  that,  "where  the 
plaintiff  has.  aft^  the  accruing  of  the  cause 
of  action  for  which  he  sues,  paid  to  tbe  de- 
fendants sums  of  money  from  time  to  time, 
such  settlements  give  rise  to  the  presumption 
that  any  sums  dne  theretofore  ftom  the  de- 
f aidants  to  tbe  plaintiff  have  been  paid; 
and  It  is  a  question  for  the  Jury  whether  the 
subsequent  payments  do  not  settle  and  satis- 
fy prior  accounts  between  the  plalntflT  and 
defendants."  In  the  case  of  Callaway  v. 
Heam,  1  Houst.  607,  tn  refer^ce  to  the  con- 
tention that  the  mere  fact  that,  aft^  the 
accruing  of  the  plaintiff's  cause  ot  actlcm,  the 
defendant  gave  to  the  plaintiff  a  Judgment 
note,  created  a  {resumption  that  the  plaia- 
tlfTs  claim  had  been  paid.  Chief  Justice  Gil- 
pin said:  "This  Is  certainly  true  as  a  general 
proposition,  and.  if  this  fact  stood  alone, 
without  otb»  clrcnmatances,  it  would  be  en- 
titled to  great  weight,  as  it  would  Imply  a 
settlement  between  the  parties  at  that  time, 
and  that  all  claims  and  demands  between 
them  of  Inferior  grade  and  dignity  were  in- 
cluded In  It,  and  were  extinguished  by  the 
security  of  a  higher  nature.  It  raises,  how- 
ever, at  best,  but  a  Effesumptlon,  and,  as  all 
presumpti(Hui  of  this  character  may  be  re- 
butted, it  is  not  necessarily  conclusive  In  this 
case.  We  say  it  Is  not  necessarily  conclu- 
sive, tor  this  will  very  properly  depend  upon 
the  view  which  the  Jury  may  take  of  other 
portions  of  the  evidence."  And  so  we  say.  in 
this  case,  the  weight  to  be  given  to  the  fact 
If  fact  It  be,  that  after  the  accruing  of  tbe 
plaintiff's  cause  of  action,  he  paid  rent  to 
tbe  defendants,  Is  a  question  for  the  Jury  in 
view  of  tbe  other  portlcms  of  the  evidence  In 
reference  to  such  payment 

Tbe  first  question  to  be  determined  by  you 
from  the  evidence  Is  whether  tbe  plaintiff 
owed  any  debt  to  the  defendants  for  rent, 
and.  If  so.  whether  he  i>ald  anything  to  tbe 
defendants,  or  one  of  them,  on  account  ot 
such  iodebteduess,  or  whether  such  payment 
was  made  to  one  of  tbe  defendants  on  his 
own  Individual  account;  for  it  is  only  In  the 
former  case  that  any  presumption  of  any 
kind  material  In  this  case  could  arise.  But 
If  such  payment  was  made  to  the  defend- 
ants, or  one  of  them,  on  account  of  tbe  plain- 
tiff's Indebtedness  to  the  defendants,  then.  In 
determining  the  weight  to  be  given  to  this 
fact,  you  are  to  consider  all  the  evidence  be- 
fore you  bearing  upon  tbe  circumstances,  ob- 
jects, and  purposes  of  sudi  payment 

Verdict  for  plalntifl  for  9188<OT. 


STATE  V.  STEWART. 

(Court  ot  General  Sessions  of  the  Pnce  and  Jail 
Deliveiy  of  Ddaware.  Suasex. 
April  Term,  1894.) 

Lakcest— Propertt  Subject. 
Under  Rev.  Code.  c.  128.  {  14,  making  oUi- 
gatloos  for  the  delivery  of  merchandise  the  sob- 
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jeet  of  larcenr.  a  person  who  rteaU  a  check  or 
Arder  coatainins:  the  owoer's  name  and  a  mens- 
nre  of  quantity,  iaaned  under  an  agreement  by 
bhn  to  redeem  it  by  deliverinc  berries  of  the 
quantity  named  on  the  cbe<^  »  gailty  of  lar- 
ceny. 

Maggie  Stewart  was  Indicted  for  the  lar- 
ceny of  60  berry  cbecks.  Gonricted. 

J.  B.  Ntcholaon.  Atty.  Geo.,  for  the  State, 
lir.  Bldiardaon,  for  defendant 

6RUBB,  J.  (charging  Jury).  You  have 
been  Impaneled  to  try  Maggie  Stewart,  the 
pri8on«  in  the  dock,  tor  the  larceny  of  SO 
certain  obUgationa  tor  the  pigment  of  money, 
commonly  called  "berry  checks,"  on  eadi  of 
whldk   was  printed,  P.  Oannon.  8 

qnartfl,"  each  of  the  mm  of  16  cents  lawfol 
money  of  the  United  States  of  America,  (tf 
the  ^lods  uid  chattels  of  Henry  P.  Cumon, 
and  charged  In  the  Indictment  to  have  been 
stolen  In  this  county.  There  is  also  a  sec- 
ond connt  In  this  Indictment,  which  describes 
them  as  BO  certain  orders  (Instead  of  obllga- 
tlims,  as  In  ttie  oUier  conn^  for  the  paymmt 
of  money,  commonly  called  "berry  ebedu," 
Ml  each  of  which  was  minted,  '*H.  P.  Gan- 
non. 8  Quarts,"  each  ct  the  raltie  of  16  cents 
lawful  mim^  of  the  United  States  of  Amet^ 
lea,  the  property  of  Henry  P.  Cannon,  and 
alleged  to  hare  been  stolen  in  this  oonnty. 

As  yon  are  all  probaldy  aware,  larceny  Is 
the  felonlmis  taking  and  canylng  away  of 
Qie  personal  property  of  another,  with  intent 
to  convert  It  to  Uie  taker's  use.  It  Is  nec- 
essarr,  under  every  Indictment  tor  larceny, 
to  proiTo  to  the  satisfaction  of  the  Jnry,  first 
tlie  taking  and  carrying  away  of  the  per- 
sind  j/mpvrty  of  aaottia;  with  Intent  to 
•teal,  and  In  the  county  where  the  Jnry  sit, 
where  the  crime  must  be  committed.  It  must 
also  be  shown  that  the  property  belonged  to 
the  party  who  Is  alleged  tn  the  indictment  to 
be  the  owner,  and  that  the  pn^ierty  had  some 
money  value.  But  the  main  question  of  law 
—In  fact,  the  only  question  of  law,  so  far  as 
I  onderstand—ls  the  contention  ot  the  coun- 
•d  for  the  defendant  tiiat  these  berry  checks 
are  not  the  subject  ot  larceny,  because  the; 
are  not  an  article  of  mon^  value,  and  that, 
therefore,  no  value  can  be  proven  soffldent 
to  sustain  ttila  indictment  This  same  ques- 
tion was  btfore  this  court  In  this  county  once 
before.  We  then  charged  the  jury  that  these 
bmy  tibiet^  were  subject  ot  larceny,  un- 
der our  statute,  which  Is  found  In  section  14 
of  chapter  128  ot  the  Revised  Code,  and  Is  as 
fUlows:  *Tt  any  person  shall  feloniously 
steal,  take,  and  carry  away  any  goods,  chat- 
tds,  or  effects,  money,  bank  note,  or  bill, 
promissory  note,  bill  of  exchange,  check,  order, 
or  bond  tot  the  payment  of  money,  or  any 
obligation,  or  written  security  for  the  pay- 
ment of  money,  or  ddivery  of  goods,  or 
merehsndlae,  or  any  warrant  of  attorney," 
etc.,  "every  sacb  person  shall  be  deemed 


guUty  of  larceny  and  felony."  You  will  ob' 
serve  that  this  statute  of  our  state  declare» 
that  the  person  taking  and  carrying  away 
wldi  felonious  Intent  any  order  or  obltga' 
tlon  for  the  payment  of  money  or  deliv-- 
ery  of  goods  or  merchandise  shall  be  deem- 
ed guilty  of  larceny,  and  punishable  a» 
the  statute  prescribes.  As  a  quorum  of  this 
court  held  before,  so  the  full  court  now 
charge  this  jnry,  that  these  berry  checks  are- 
obligations  for  the  payment  of  money;  thaC 
is.  If  you  are  satisfled  from  the  testimony 
that  these  checks  were  the  property  of  Hen' 
ry  P.  Cannon,  who  Is  alleged  to  be  the  owner 
of  them,  and  that  they  had  printed  upon 
them,  "H.  P.  Cannon.  8  quarts,"  and  If  yoa 
are  further  satisfled  from  the  testimony  that 
be  made  an  agreement  with  one  or  more  of 
the  merchante  In  the  town  of  BridgeviUe,  be- 
fore the  same  were  taken  from  his  box  (if 
you  believe  they  were  so  taken),  to  redeenr 
these  checks  In  case  they  were  presented  by 
any  holder  of  them,  then  we  consider  that 
they  were  orders  or  obligations  for  the  pay- 
ment of  money,  within  the  meaning  of  our 
statute,  and  that  In  the  case  of  the  larceny 
of  the  same,  the  offender  would  be  subject 
to  the  penalties  provided  by  our  law  under 
the  provisions  of  this  statute  which  I  have- 
read  to  you.  Ton  must  be  saUafled,  of 
course,  that  these  berry  checks  were  Mr. 
Cannon's  property,  and  were  taken  from  hlnv 
as  he  alleges  and  has  undertaken  to  provo 
to  you.  All  ot  these  matters  of  fact  are  for' 
you  to  determine  from  the  evidence.  The 
question  of  law  Is  the  principal  one  for  us  tc 
charge  yon  upon  this  case.  So  that  It  yo» 
are  satisfled  that  the  Ingredlente  of  the  of' 
fenae  which  I  hare  apeclfled  have  all  been 
proven,  and  If  you  are  satisfled  that  among 
those  Ingredlente  It  haa  been  shown  that 
these  checks  had  his  name  upon  them,  tiiaT 
they  were  his  property  when  they  werr 
takm,  that  he  made  an  agreement  beforr 
they  were  taken  from  him  with  the  mer-- 
chanto  to  pay  them  either  In  money  or  mer- 
chandise, then  they  were  the  subject  of  lar^ 
ceny;  and  If  you  are  satlsBed  that  the  pris-- 
oner  at  the  bar  Is  the  person  who  took  thenr 
from  him,  and  with  felonious  Intent  thev 
you  may  find  her  guilty.  Under  the  present 
law  of  our  state,  a  prisoner  may  testify  un- 
der oath  In  his  or  her  own  behalf.  Untif 
very  recently,  a  prisoner  could  not  so  testlfy,- 
but  our  legislature  has  passed  an  act  wfalclr 
allows  this.  Tou  are  to  take  the  testimony' 
of  the  prisoner,  and  weigh  It  In  connectlon> 
with  all  the  circumstances  of  the  case;  and* 
you  have  the  rl|^t  to  bdleve  any  of  the  wit- 
nesses, ot  to  dlsbdleve  any  ot  Ihem,  either 
all  they  say  or  a  part  of  their  testimony,  aft- 
er weighing  them  and  their  testimony  In  con-- 
nectlon  with  all  the  othar  testimony  tn  Uw 
case. 

Teidlet:  **Ounty.** 
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(Del 


8TATB  T.  WABBBN. 

(Oout  9t  Oyer  mnd  Terminer  of  DeUwuc 
Kent.  April  Term.  1888.) 

BOMIOIDB— HANBUUBHTni— JDflTiriOATIOIT— €lt.^ 

DiraxBs— PRorooATioir— Tbbipamiu— 
DsADLT  Wa&poxB— Tbbutb. 

1.  One  cannot  take  the  life  of  a  treapaMer 

aa  hla  premisea  except  to  wve  hla  own  life,  or 
to  escape  great  bodily  harm;  nor  may  he  resort 
to  the  oae  of  deadly  weapons  in  ejecting  him. 

2.  Insulting  and  offensive  words  or  gestures 
do  not  constitnte  a  soffident  Jastificati<m  to 
make  a  killing  manslanghter,  where  It  was  done 
with  a  deadly  weapon. 

ft.  A  knife  which  woold  make  n  wound 
ladies  deep  is  a  deadly  weapon. 

4.  Threats  made  by  deceased,  which  were  not 
eommatdcated  to  defendant  before  the  homi* 
dde,  are  inadmissible. 

5.  A  homicide  is  Jnstillable  only  where  de- 
fendant was  not  the  aggressor,  and  retreated 
as  far  as  he  conld  without  Imminent  danger  to 
his  life  or  poson,  and  tben  struck  only  to  saTO 
his  life,  or  to  protect  himself  from  enormous 
bodily  injury,  and  not  merely  through  fear  at 
danger. 

6.  The  peril  to  one's  life  or  person  necessary 
to  Justify  a  homicide  must  be  snch  that  an  or- 
dinarily pradent  man,  surrounded  by  the  same 
drcamstances,  would  bare  bees  Justified  in 
taking  the  same  measures  aa  defendant  took. 

John  L.  Warren  was  Indlcteil  for  mnrder 
tn  the  first  d^ree.  On  the  trial  the  ehai^ 
of  murder  In  the  first  degree  was  withdrawn, 
and  a  cooTlctlon  in  the  second  degree  aaked 
for.  Verdict  of  manalaoghter. 

John  B.  Nicholson,  Atty.  Gen.,  and  Branch 
B.  Gtlles,  Dep.  Atty.  Gen.,  for  the  State. 
James  PennewlU  and  B.  B.  Kenney,  for  de- 
fendant. 


LORB,  0.  J.  (charging  the  Jury).  On  the 
25th  day  of  February  last,  at  MlnpllUon  hun- 
dred, Id  this  connty.  Jamee  P.  Oreenly  went 
to  the  house  of  bis  brother-in-law.  John  h. 
Warren,  and  In  an  altercation  between  them 
there  Greenly  was  stabbed  tn  the  left  leg 
with  a  knife  In  the  hands  of  Warren,  which 
severed  the  femoral  artery,  and  from  which 
Greenly  bled  to  death.  For  this  act  Warren 
stands  indicted  for  murder  In  the  first  de- 
gree. If  the  evidence  warranted  It,  yon 
might  find  the  prisoner  guilty  of  murder  in 
the  first  degree  under  this  Indictment,  or  of 
the  second  degree,  or  of  manslaughter;  or,  if 
the  evidence  should  warrant  It,  yoa  might 
acquit  blm.  The  state,  in  its  mercy,  does  not 
ask  that  be  be  convicted  of  murder  in  the 
first  degree.  You  can  therefore  only  convict 
blm  of  mnrder  In  the  second  degree  or  of 
manslaughter.  Murder  In  the  second  degree 
is  where  a  man  kills  another  suddenly,  with- 
out any,  or  without  any  considerable,  provo- 
cation when  the  killing  is  done,  or  when  the 
mortal  wound  is  Inflicted  with  a  deadly 
weapon;  and  It  is  the  crime*  known  to  the 
common  law  as  mnrder  with  Implied  malice 
aforethought.  State  v.  Buchanan,  Honst  Cr. 
Oas.  66.  Malice  is  the  test  of  murder.  In 
muzder  of  the  second  degree  malice  Is  Im- 


plied from  the  nnproroked  wickedness  of  the 
act  itself.  Malice  Is  implied  by  law  from 
every  dellbuate,  cruel  act  committed  by  one 
person  against  another,  however  sadden  that 
act  may  be.  State  t.  Pratt,  Honet  Cr.  Gas. 
282.  MansUiiighter  may  be  defined  to  be  the 
killing  of  a  hnmau  being  without  mtflce, 
either  expreea  or  Implied,  bnt  under  such 
drcnmstancea  as  cannot  render  It  wholly  In- 
nocent or  excusable  or  Justifiable  In  law. 
When  the  killing  Is  done  In  the  sudden  trans- 
port of  paaslop  and  heat  of  blood  on  a  suffi- 
cient provocation  In  contemplation  of  law,  it 
la  imputed  by  Oie  benignity  of  it  to  the  weak- 
ness and  to  tbe  infirmity  inddrat  to  our  na- 
ture^ wnlch  natives  the  Implication  of  malice 
which  is  essential  to  constitute  murder  In  the 
second  degree  under  our  statute.  Bearing 
those  two  deflinltlonB  In  mind,  let  as  apply 
the  prindples  of  law  to  this  case.  Every 
sane  man  is  conclusively  presumed  to  con- 
template the  natural  and  probable  conse- 
quoices  of  his  own  act  Therefore,  If  be 
wlUfnlly  so  uses  a  knife— a  deadly  weapon^ 
as  to  cause  the  death  of  another,  be  Is  pre- 
sumed In  law  to  have  Intended  such  results, 
and  the  burden  of  removing  this  presumption 
Is  on  the  accused,  in  a  charge  of  murder, 
malice  Is  presumed  from  the  killing,  unac- 
companied with  circumstances  of  extenua- 
tion, and  the  burden  of  disproving  malice  is 
therefore  upon  the  accused.  In  this  case  the 
killing  Is  not  disputed,  therefore  the  pre- 
sumption of  murder  In  the  second  degree  or 
murder  with  implied  malice  aforethought  Is 
distinctly  raised  by  the  law.  Ttie  extenuat- 
ing circumstances  urged  by  the  defense 
against  this  presumption  are  (1)  trespass,  (2\ 
provocation  of  words  and  threats,  and  (3) 
self-defense. 

1.  It  Is  undoubted  law  that  the  owner  or 
the  tenant  of  land  Is  Justified  in  using  all  nec- 
essary force  to  eject  tbe  trespasser  there- 
from. The  force  used,  however,  must  be 
only  such  as  Is  necessary  to  put  tbe  trespass- 
er oft  of  the  land.  His  purpose  must  be  to  put 
the  trespasser  oCF.  and  not  to  do  him  bodily 
harm,  or  to  provoke  a  confiict.  No  mere  en- 
try or  trespass  on  lands  or  premises  of  an- 
other against  hla  admonitions  and  commands, 
however  wrongful  It  may  be,  can  Justify  or 
excuse  a  resort  to  tbe  use  of  a  deadly  weap- 
on, as  It  was  proved  In  this  case.  The  test 
of  the  defense  of  trespass  is  this:  Do  yon  be- 
lieve from  the  evidence  In  this  case  that 
Warren's  object  was  only  to  get  Oreenly  off 
of  his  premises,  and  that  he  only  used  sc 
much  force  and  violence  as  were  neceaaat; 
under  tbe  circumstances  to  effect  that  pur- 
pose?  For  no  one  may  take  tbe  life  of  a 
trespasser  on  bis  premises  except  to  save  his 
own  life,  or  to  escape  enormous  bodily  harm. 

2.  The  defense  of  provocation.  We  say  to 
you  that  It  is  well  settled  that  no  mere 
words,  however  Insulting  or  offensive,  no  ges- 
tures, however  Irritating,  can  free  a  slayer 
from  the  guilt  of  murder  If  the  person  was 
killed  with  a  deadly  weapon;  and.  farther,  it 
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there  was  a  purpose  to  do  him  aome  great 
bodily  harm,  and  If  opoD  provocation  fi} 
w(»dfl  or  geBtnres  only  the  person  In  the  heat 
of  passion  intended  merely  to  chastise  the 
insolence  of  the  other  by  a  box  on  the  ear,  or 
a  stroke  frith  a  small  stick  or  other  weapon 
not  likely  to  kill,  from  which  death  acci- 
dentally ensues,  this  would  be  bat  man- 
slaughter. 3  <ireenl.  Br.  |  124.  In  order  to 
reduce  the  crime  to  manslaughter,  boweTcr, 
ttie  weapon  used  must  be  such  as  wonld  not 
be  likely  to  kllL  A  Icnlfe  which  would  make 
a  wound  5^  inches  deep,  however,  is  not 
BDCh  a  weapon.  Such  a  knife  Is  a  deadly 
weapon.  Further,  on  t!:i8  point,  we  say  to 
you  tliat  you  must  throw  out  of  this  case 
whatever  words  or  threats  were  used  by 
Greenly  to  Mrs.  Warren  on  the  day  of  the 
kllUttg  before  Warren  came  up.  and  which 
were  not  made  known  to  Warren.  You  read- 
fly  see,  aa  they  were  not  communicated  to 
Warren,  they  could  not  have  had  any  Influ* 
ence  whatever  upon  his  conduct 

3.  Self-defense  Is  a  right  that  human  laws 
have  always  sacredly  guarded.  The  right  to 
save  one's  own  life,  to  protecf  one's  own  per- 
son from  enormous  bodily  harm,  has  been 
■ealonsly  maintained  by  all  self-respecting 
people,  and  favored  by  the  law.  But  to  set 
Bp  this  defense,  and  to  escape  the  consequen- 
ces of  his  act,  It  must  be  clearly  shown  to 
yon  that  the  prisoner  acted  only  In  self-de- 
fense, and  that  what  he  did  to  Oreenly  was 
•Aly  for  the  purpose  of  saving  bla  own  life, 
mt  to  escape  enormous  bodily  harm.  Neither 
fear  nor  the  apprehension  of  death  or  of 
treat  bodDy  harm  will  totally  excuse  one 
person  for  killing  another,  but  to  hare  effect 
in  law  the  danger  must  be  imminent  and  im- 
pending at  the  instant,  and  mnst  be  real,  and 
not  imaginary.  -He  must  have  declined  the 
combat,  and  retreated  from  his  assailant  as 
far  as  he  could  do  so  consistently  with  his 
own  safety.  The  hazard  to  his  life  and  peiv 
son  mnst  be  so  great,  so  pressing,  so  Immedi- 
ate, as  to  allow  of  no  further  retreat  on  his 
part  to  avoid  the  necessity  of  killing  bis  as- 
sailant, without  Imminent  danger  to  his  own 
life  and  person,  or  affording  some  great  ad- 
vantage to  him  In  the  crisis  impending  be- 
tween them.  State  v.  Hollls,  Houst  Cr.  Cas. 
27.  And  the  Jnry  must  be  satisfied  from  the 
evidence  that,  unless  he  had  killed  his  assail- 
ant, he  was  in  imminent  and  manifest  dan- 
ger either  of  losing  his  own  life  or  of  suffer- 
ing enormous  bodily  Injury.  State  v.  Costen, 
Id.  345.  A  man  may  defend  himself  against 
his  assailant  where  he  cannot  escape  him, 
but  be  cannot  do  It  as  he  pleases.  If  one 
he  assaulted  with  the  fist,  he  cannot  defend 
himself  with  a  dnb  or  deadly  weapon,  be- 
cause the  defense  Is  altogether  disproportion- 
ate to  tin  offense;  and  If  In  sach  defense 
4eath  ensnes,  flie  law  Implies  malice  from 


the  character  of  the  weapon  used,  and  the 
person  Is  guilty  of  mnrder.  To  sustain,  then, 
the  plea  of  self-defense,  you  mnst  be  satisfied 
from  the  evidence  In  this  case  that  Warren 
did  not  seek  the  quarrel,  that  be  retreated 
as  far  as  he  possibly  could  before  he  struck 
the  fatal  blow,  and  that  he  then  only  struck 
to  save  his  own  life  or  to  protect  himself 
from  enormous  bodily  Injury.  Yon  must  be 
further  satlsfled  that  the  peril  or  danger  was 
such  as  would  Justify  any  ordinarily  prudent 
man  In  taking  such  measures  of  defense.  It 
is  not  what  any  man  may  see  fit  to  think  In 
such  a  strait,  but  what  an  ordinarily  prudent 
man  would  do,  and  what  the  prisoner  reason- 
ably believed  from  all  the  circumstances  sur- 
rounding him,  and  Icnown  to  him  at  that 
time.  In  making  up  yonr  verdict  you  should 
be  governed  only  by  the  evidence  In  this  case 
received  by  yon  from  the  witnesses  in  this 
court  room.  Whatever  yon  may  have  recelv* 
ed.  If  anything,  from  any  other  source,  must 
be  utterly  discarded,  or  you  will  be  nntme 
to  the  solemn  oath  that  yon  have  taken. 
We  say  this  to  you  fully  believing  that  you 
would  not  wittingly  do  wrong,  and  may  per- 
haps have  thought  that  yon  could  rightfully 
use  such  statements  and  impressions  receiv- 
ed from  other  sources.  You  are  the  sole 
Judges  of  the  evidence  In  this  case.  With 
this  the  court  has  nothing  to  do.  It  is  our 
only  duty  to  give  you  the  law.  It  Is  yonr 
exclusive  privilege  to  deal  with  the  facts, 
and  under  the  solemn  sanctity  of  your  oath 
and  your  enlightened  consciences  to  apply 
the  law  to  the  facts,  and  say  whether  this 
prisoner  Is  gnllty  or  not  gnilty.  If,  from  the 
law  and  the  facts,  so  considered,  you  find  the 
prisoner  guilty  of  murder  in  the  second  de- 
gree, your  verdict  should  he,  "Not  guilty  In 
manner  and  form  aa  Indicted,  but  gnllty  of 
mnrder  In  the  second  degree."  If  you  find 
him  guilty  of  manslaughter,  your  verdict 
should  be,  "Not  guilty  in  manner  and  form 
as  Indicted,  but  guilty  of  manslaughter."  If 
you  should  believe  that  he  acted  solely  In 
self-defense,  within  the  law  of  self-defense 
above  defined,  yonr  verdict  should  be,  "Not 
guilty."  If,  upon  all  the  evidence,  you  enter- 
tain a  reasonable  doabt  as  to  the  guilt  of  the 
prisoner,— such  a  doubt  as  compels  you  as 
conscientious  men  not  to  believe  In  his  guilt, 
—the  doubt  must  Inure  to  his  acquittal. 
With  the  consequences  of  your  verdict  to  the 
prisoner  and  to  his  family  you  have  nothing 
to  do.  Your  one  duty  is  truly  to  find,  and  by 
your  verdict  declare,  simply  whether  he  Is 
guilty  or  not  guilty.  It  is  a  most  solemn  and 
sacred  duty,  and  one  which  you  can  only  dis- 
charge by  being  absolutely  true  In  the  high- 
est sense  to  yourselves,  to  the  prisoner,  and 
to  the  community  In  which  yon  Uve. 

Verdict:  "Not  gnilty  in  manner  and  tana  as 
Indicted,  bat  guilty  of  manslaughter." 
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STATE  T.  HAND. 

<GoDrt  <rf  General  Sessions  of  the  Peace  and  Jl^ 
DeUTet7  of  Delaware.  Newcaatla. 
Sept  Term,  18M.) 

ORiMixiit  Law— Arson  —  Isbaxitt  —  Bvaneir  ov 

Proof— Druxebknbss. 
L  To  coDfltdtnte  the  crime  of  arson,  the  bam- 
ing  mast  have  been  wfUful  or  malicioas  with 
Intent  to  commit  an  injurr. 

2.  A  man  la  presnmed  to  be  ffnilty  of  the  nec- 
eesan'  consequences  whidi  follow  from  his  act. 

3.  If,  at  the  time  of  committing  a  crime,  de- 
fendant was  laboring  under  an  attack  of  tempo- 
rary insanity,  the  result  of  protracted  hard 
drinking  of  apirituons  liquors  for  several  weeks 
immediately  preceding  the  commission  of  the 
crime,  reoacrmg  him  Incapable  of  distingniah- 
ing  between  right  and  wrong,  aneh  temporary 
insanity  constitutea  a  compl^  defense, 

4.  The  burden  of  the  defense  of  temporaiir  In- 
aanity  is  on  defendant 

6.  The  fact  that  defendant  was  suffering  from 
mania  a  potu  while  committing  a  crime  is  no 
CKCttSfe  nnleii  he  was  not  reepoDsihle  for  the 
crime  by  reason  of  that  fact. 

Chorlea  C.  A.  Hand  was  indicted  for  burn- 
ing a  bam  <tf  his  brother,  In  Brandywlne  tann- 
dred.  this  county,  on  June  20, 1892.  The  state 
rtfled  fior  a  conviction  upon  the  proof  of  tlie 
conf  eedon  of  the  prisoner  that  he  had  bnmed 
the  bam,  and  also  npon  drcumstantlal  evi- 
dence tending  to  corroborate  said  ccmfesBloit 
Tbe  defense  was  an  alibi  and  proof  of  certain 
facts  from  whldi  tbe  contention  was  made 
that  the  prisoner  was  affected  with  mania  a 
pota  at  the  time,  and  was  therefore  Irrespond- 
ble.  Acquitted. 

John  B.  Nicholson,  Atty.  Gen.,  for  the  State. 
George  Xx>dge,  for  defendant 

CULLEN,  J.  (charging  Jury).  Ton  are  Im- 
paneled to  try  an  indictment  against  Charles 
<X  A.  Hand  for  the  burning  of  a  barn,  the 
property  of  Alfred  Hand.  This  Indictment  Is 
under  an  act  of  assembly  of  tbls  state,  which 
provides  "that  if  any  person  shall  willfully  or 
maliciously  burn  or  set  on  fire  any  ship  or  oth- 
er vessel,  bam,"  etc;,  "he  shall  be  deemed 
guilty,"  etc.  In  order  to  establtsh  an  Indict- 
nieii":  of  this  character,  It  Is  Incumbent  upon 
tbe  state  to  prove  that  there  was  a  willful 
burning;  that  la,  that  tbe  party  wlllftilly  and 
maliciously  did  the  act,— In  other  words,  that 
he  did  It  with  the  Intent  to  commit  an  injury, 
and  intended  the  evil  consequences  that  nec- 
essarily result  from  an  act  of  that  kind.  If  it 
had  been  an  accident,— If  he  had  dropped  a 
match  in  the  bam,  and  the  fire  resulted  from 
that,— that  would  not  have  been  willful,  but  a 
mere  accident  Therefore,  before  there  can 
be  a  conviction  nnder  this  statute.  It  must  be 
proved  to  your  satisfaction  beyond  a  renmna- 
ble  doubt  that  the  prisoner  who  stands  charg- 
ed In  this  Indictment  with  burning  this  bam 
did  so  willfully  and  maliciously.  You  will 
decide  tbls  case  (the  court  stating  to  you  the 
law)  according  to  the  evidence  presented  to 
you,  with  which  the  court  have  nothing  to  do. 

It  is  contended  In  this  case  on  tbe  part  of 
the  state  that  this  barn  was  burned  on  or 
about  tbe  20tta  of  June,  1892.   AU  the  evi- 


dence npon  which  tbe  state  r^es  la  that  the 
prisoner  at  tbe  bar  came  to  the  house  of  his 
brother,  and  stated  to  him  Oiat  he  bad  left 
his  brother  Alfred  some  ashes  to  spread,  or 
something  of  that  kind  (tbls  testimony  yon 
will,  of  course,  recollect),  and,  asked  as  to 
what  he  meant  stated  that  he  had  set  his 
brother's  bam  on  fire.  Further  than  that 
the  prisoner  was  asked  If  he  did  not  have  a 
sleigh  In  tbe  bam,  and  answered,  "I  pulled 
that  out,"  and  the  sleigh,  according  to  tbe  tes- 
timony, was  subsequently  found  on  tbe  out- 
side of  tbe  barn.  Now,  upon  that  testimony, 
—the  confession  of  the  prisoner  at  the  bar,— 
and  other  corroborating  testimony,  tbe  state 
relies  for  a  conviction,  contending  that  It  is 
sufficient  proof  that  the  party  willfully  and 
maliciously  set  on  flro  the  liara  of  Alfred 
Hand.  It  Is  true  that  in  many  cases,  con- 
fessions, standing  alone,  would  be  subject  to 
some  doubt,  as  when  the  corpus  delicti  le  not 
fraud,  for  there  must  always  be  shown  the 
fact  that  some  crime  has  been  committed;  in 
other  words,  as  it  Is  termed  In  the  books,  there 
must  be  a  "corpus  delicti."  That  is,  If  a 
man  openly  confesses  that  he  has  killed  anoth- 
er at  a  certain  time,  unless  thero  Is  proof  that 
a  man  was  actually  killed,  even  though  the 
missing  man  may  not  come  back,  the  confes- 
sion amounts  to  nothing.  So,  with  regard  to 
a  man's  making  a  confession  as  to  stealing 
goods,  when  tbe  goods  were  stolen;  of  course, 
that  would  amount  to  nothing,  because  there 
must  be  testimony  that  the  crime  was  com- 
mitted. In  tbe  case  at  bar  there  was  a  bam 
that  was  burned.  That  fact  cannot  be  dis- 
puted. How  it  was  burned  Is  a  matter  which 
you  are  to  determine  under  this  Indictment 
wherein  the  defendant  is  charged  with  will- 
fully and  maliciously  burning  this  bam.  Did 
be  so  bum  this  bam.  and  Is  there  sufficient 
corroborative  evidence  to  satisfy  you  that  be 
did? 

We  have  been  asked  to  charge  you  In  rela- 
tion to  motive.  That  is  similar  to  proof  of 
character.  Whera  there  are  donbts.  as  In 
cases  of  circumstantial  evidence,  you  may 
bring  in  motive.  But,  If  It  be  proved  that  a 
man  committed  an  act,  no  matter  bow  good 
his  character  may  have  been.  It  amounts  to 
nothing.  But  where  there  are  chrcumstances 
which  render  the  commission  of  a  crime  some- 
what donbtful,  there  character  comes  in,  and 
turns  tbe  scale  in  favor  of  the  prisoner.  So 
In  regard  to  motive.  A  man  Is  presumed  to 
be  guilty  of  the  necessary  consequences  that 
follow  from  his  own  act  We  have  also  been 
asked  to  charge  you  in  relation  to  this  man's 
suffering  from  mania  a  potu.  It  is  a  well- 
settled  rule  of  law  that  dmnkenness  In  Itself 
la  no  excuse  for  crime.  It  is  alleged  on  tbe 
part  of  the  defendant  that  tbia  man  was  la 
boring  under  mania  a  potu,  as  was  also  stated 
by  the  first  witness  on  tbe  part  of  the  proaecn- 
tion.  Our  courts  have  decided  that  mania  a 
potu  is  under  certain  circumstances  an  excuse 
for  crime.  If  you  believe  from  the  evidence 
which  yon  have  heard  In  this  case  "tiiat 
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tke  piiaoDer,  at  the  time  ks  oommltted  the  act, 
■wmM  afOieted  with  and  lalnrta^  noder  an  at- 
tack of  Uiat  dlseaae  or  malady*  and  a  brief  or 
temporazy  madneai  or  iiwBnltj,  tbe  result  of 
protracted  hard  drtnUag  of  aplrltuons  liquors 
for  sereral  we^  Immediat^y  preceding  the 
CO mmi salon  of  tbe  act;  that  he  waa  ther^y 
rendered  ahaolutely  unoonBclons  of  what  he 
was  doing,  and  ine^^ble  of  dlBttagnlshlng  tw- 
tween  right  and  wioas  with  reference  to  tbe 
act  he  waa  then  commlttjng,— It  would  consti- 
tute In  law  a  complete  and  endre  defense  to 
the  whole  proaecntlon,  and  he  shonld  be  ac- 
^lultted;  hot  th^  la  a  matter  of  defense,  not 
to  be  presumed,  but  must  be  proved  like  any 
otber  matter  of  At^t^mm^  in  tliifl  ease,  to  the 
satisfaction  of  the  jury,  otherwise  It  could  be 
of  no  avail  to  tbe  prisoner."  That  Is,  you 
must  be  satisfied  that  he  waa  laboring  under 
an  attack  of  mania  a  potu,  and  by  reason  of 
that  disease  he  had  not  control  of  his  own 
wiU.  These  facts  moat  be'  ^red,  not  the 
mere  fact  that  a  man  waa  sofferlng  under 
mania  a  potu,  but  it  must  be  ooanected  aa  a 
part  of  the  transaction,  and  yon  must  be  satis- 
fled  tliat  by  reason  of  that  fact  he  was  not  le- 
qranalble  for  this  crime. 

Aealn,  we  are  asked  to  charge  you  aa  to  the 
matter  of  doubt  After  taking  Into  considera- 
tion all  of  the  eTldence^  if  ttere  Is  a  reasona- 
ble donbt  in  your  minds  as  to  whether  this 
party  Is  guilty  or  not*  you  shonld  give  the 
prlsoaer  tbe  benefit  of  that  doubt,  and  shonld 
acquit  him.  If,  howeTer,  yon  shotUd  be  of 
tbe  opinion  fnnn  the  iwoot  offered  tlut  he  did 
not  know  what  he  was  doing,  taking  into  con- 
sideratlott  all  the  evidence  and  circumstances, 
and  that  by  reason  of  the  mania  a  potu,  ln< 
duced  by  excessive  drinking,  he  was  not  re- 
q;tonslble  for  the  act,  then  yon  shonld  bring  a 
r^ict  that  he  Is  not  gallty,  by  reason  of  in- 
ssnltgr;  otherwise,  If  yon  are  satisfied  tills 
man*  Is  gnilty  beyond  a  reasonable  donbt,  yon 
ahoold  bring  In  a  verdict  of  gnilty. 

So  Car  as  confessions  are  concerned,  all  oon- 
fesslona,  as  is  well-settled  law,  should  be  re- 
ceived by  the  Jnry  with  that  caution  which 
onder  obtain  drcnmstanoes  diey  neceaaarily 
should  attadi  to  them.  In  othw  worda,  yon 
should  take  Into  conslderatlott  the  eircomstan- 
cea  under  which  a  confession  was  made,— 
what  led  to  1^  and  \rhat  were  tbe  circumstan- 
ces immedlatdy  surroondlng  itr-in  ctetwmln- 
Ing  wbeltaer  yon  Aall  rdy  upon  tt  or  not 

TmOet,  not  gnilty. 


STATE  V.  PATTON. 

(Oeavt  9t  Oenml  Sesrions  of  the  Peace  asd  Jidl 
DeUTerr  of  Delaware.  KtOL 
Oct  Teim.  1884.) 

I«uo«Ti-*lirTairf^IitDioTiiii(T— Dtsoainmr  or 

HoitBT— OWNBRSBir. 

1.  Under  19  Laws,  c.  268,  prorldlng  that  an 
indictment  for  stealing  paper  money  of  a  Mud 
nuknoWB  need  only  eharfte  tbe  value  of  It, 
where  an  IndJctmest  charges  the  stealing  of  pa- 
per money  of  a  kind  unknown  to  the  ffrand  Jury, 
■t  need  not  be  shown  that  the  owner  did  not 
know  the  diaraeter  of  It. 
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2.  One  In  noeseaslon  of  pereoaal  property  is 
presumed  to  oe  its  owner. 

S.  Where  one  takes  and  carries  away  prcqwr- 
ty  of  another,  or  attempts  to  conceal  ft,  and 
denies  haTlng  possession  thereof,  an  intent  to 
steal  it  may  DO  inferred, 

WnUam  A  Patton  was  Indicted  for  larceny, 
and  convicted.  The  Indictment  waa  In  part  as 
follows:  "That  William  A  Patton,  late  of 
Kast  Dover  Hnudred,  *  *  *  on  the  4t]i 
day  of  Angnst,  In  tha  year  of  our  Lord  one 
thousand  eight  hundred  and  nlnety-fonr, 

*  *  *  certain  paper  money,  tbe  kind  of 
which  is  to  tbe  Jurors  aforesaid  unknown,  of 
the  aggregate  value  of  one  dollar,  lawful  mon- 
ey of  the  United  Sti^  of  America,  of  tbe 
money,  goods,  and  chatty  of  Samuel  HanUn, 

*  •  •  then  and  there  feloniously  did  steal* 
take,  and  carry  aw^,"  etc  "Hie  evidsnce 
tended  to  show  that  the  deCsndant  entered  tbe 
dothbig  store  of  Mr.  Samuel  Hankln,  of  the 
town  of  Dover,  on  ttw  date  alleged,  la  com- 
pany wlttk  another  colored  Iftd,  who  engaged 
the  attention  of  Mr.  Bankin  wbUe  tbe  defend- 
ant lingered  around  a  show  case  In  wblch 
waa  a  cigar  box.  In  whidi  box  Mr.  Hankln 
had  a  one^ollar  note;  that  dtfendant  was 
seen  to  readi  ever  the  abow  ease^  bnt  with- 
drew his  arm  when  BIr.  HanlcIiL  InaoUed 
what  he  was  doing  there^  replying  thiU  be 
waa  examining  some  suspendera.  Tbe  two 
lads  then  retired  without  making  any  par- 
chases.  Mr.  Hankln  oamlned  bis  cigar  box. 
or  till,  in  which  he  kept  his  money,  and  dis- 
covered that  the  one-dollar  note  was  missing. 
He  then  went  after  tbe  accussd,  and  overtook 
blm  a  short  distance  down  the  street.  He 
asked  him  if  he  had  tba  money,  and  defend- 
ant denied  that  he  had.  B»  requested  bbn  to 
come  back  to  the  store  with  him,  and  defend- 
ant did  so.  On  the  way  back  he  slapped  de- 
fendant In  the  mouth  with  his  hand,  and  tba 
dollar  in  question  fiew  ont  of  bis  mouth. 

Oeorge  M.  Jones,  for  the  defendant,  asked 
tbe  court  to  instruct  the  Jnry  to  bring  In  a  ver- 
dict of  not  guilty,  upon  two  grounds:  (1) 
That  tbe  money  was  not  Identified  aa  the 
property  of  Mr.  Hankln,  as  alleged  In  the  In- 
dictment; <2)  that  there  was  no  proof  that 
Mr.  Hankln  did  not  know  what  kind  of  num- 
ey  this  was,  and  that  there  was  therefore  a 
variance. 

Brancb  R.  QUes,  Dep.  Atty.  Gen.,  for  the 
State,  replied  ^t  the  proof  of  ownership 
was  complete,  and  that  whether  tt  was  or  not 
was  a  matter  for  the  Jnry;  that  as  to  tbe  al- 
legation in  the  indictment  *Hhe  kind  of  which 
is  to  tbe  Jurors  aforesaid  unknown."  the  stat- 
ute (chapter  268,  19  Laws  DeL)  provided  that 
If  paper  money  be  stolen  It  shall  be  snffld^ 
to  allege,  U  the  kind  of  money  Is  unknown, 
that  certain  paper  money  of  the  aggregate 

value  of  dollars  was  stolen,  the  kind  of 

which  is  distinguished  from  the  denomina- 
tion, wblch  in  the  act  applies  to  the  larceny 
of  metal  money.  If  the  description  of  the  note 
be  unlcnown,— as  to  its  being  a  nattonal  bank 
note  or  a  treasury  certificate^— notwlthstand- 
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lug  the  deDomlnatlon  mar  be  known,  the  mon- 
ey ma;  be  deeorlbed  In  an  Indictment  In  ac- 
cordance with  the  act 

The  court  retuaed  to  grant  the  motion. 

OBTJBB,  J.  (charge  the  Jnrr).  The  pria- 
«ner  at  the  bar,  William  A.  Fatten,  la  char^ 
ged  In  the  indictment  before  jou  with  the 
larceny  of  paper  money  of  the  ralne  of  one  dol* 
lar,  the  property  of  Bamoel  Hankln.  Lar- 
ceny, aa  you  all  probably  know,  la  the  fdont 
ova  taking  and  carrying  away  of  the  peraonal 
property  of  anothw  with  Intent  to  convert  It 
to  the  taker's  own  use,  and  to  deprive  the 
owner  of  the  nae  thereof.  To  eatabllab  this 
diarge  against  the  prisoner  at  the  bar,  It  Is 
Mcessary  for  the  state  to  show  to  your  aat- 
lafoctlon,  beyond  a  reasonable  doubt,  tliat  pa- 
per money  of  the  value  of  one  dollar,  the 
property  of  Bamael  Hankln,  was  taken  and 
carried  aw^  by  this  prisoner,  with  Intent  to 
Bteal  It,  and  In  thla  county.  So  far  aa  I  can 
comprehend  the  character  of  the  defense.  It  Is 
that,  although  be  mas  have  taken  the  prop- 
erty, yet  that  he  did  not  take  It  with  intent 
to  ateal  It,— "animo  furandi,"  In  Latin.  The 
Intent  to  steal  it  at  the  time  of  taking  and 
carrying  away  muat  be  established  to  your 
satlafactlon  by  the  state,  because.  If  that  la 
not  established,  even  suppoabig  all  the  other 
essentlala  of  tba  offense  were  eatabUidied  to 
yoar  satlstectlon,  he  would  be  entitled  to  a 
verdict  of  not  guHly.  So  far  aa  we  undei^ 
atend  the  nature  of  the  defense,  it  Is  not  nec- 
essary for  US  to  say  any  more  to  you  than 
upon  the  matter  of  the  felonious  Intent  The 
evidence  Is  all  before  yon.  The  property  Is 
shown  to  have  been  In  the  possession  of  Sam- 
uel Hankln,— If  you  believe  hla  evidence. 
Prima  facie,  until  the  contrary  la  proven.  It  la 
presumed  to  be  his  property,  being  in  hla 
poasessbin.  As  to  the  matter  of  Intent  we 
may  say  to  you  that  if  you  are  satlafled  by 
13w  proof  that  this  prisoner  took  and  carried 
away  ttils  property,  attempted  to  conceal  it 
or  denied  the  possession  of  It  from  those 
fiacto  you  may  Infer  a  felonious  Intent.  We 
now  leave  the  case  In  your  bands  for  you  to 
render  your  verdict  therein. 

Verdict:  "Guilty  in  maimer  and  form  as  in- 
dicted." 


LUBIZ  V.  HABDCASTLB. 

(Bupnlor  Goort  of  Delaware.   Kent  Oct 
Term,  18M.) 
KurnAKDS— Froitlbssxbbs  or  Rbhcdt. 

A  writ  of  mandamns  will  not  Issue  where 
it  wDl  iwoTe  nugatory  and  unavailing. 

Appllcatltm  by  Eben  Lurta  against  William 
H.  O.  Hardcastle  and  othera  for  a  peremp- 
iiary  writ  of  mandamua.  Bule  to  show  cause 
discharged. 

This  was  an  aH>l]cBtion  for  a  writ  of  per* 
emptory  mandamus,  based  upon  an  affidavit 
•ettlng  forth  the  following  facta:   That  Sben 


Lurta  was  on  the  Gth  day  of  Octob^,  A.  D. 
18M,  a  citizen  of  the  atate  of  Delaware,  above 
the  age  of  22  yeara,  resldoit  in  Kent  count}-, 
and  East  election  district  at  Duck  Creek  Hun- 
dred; that  he  had  resided  In  said  state  for 

 years,  and  in  said  county  for  more  thao 

one  month  prior  to  the  said  8th  day  of  Octo- 
ber, had  paid  a  county  tax  within  two  years 
prior  to  the  6tb  day  of  November,  A.  D.  18&i, 
which  had  been  assessed  against  him  more 
than  six  months  before  the  said  6th  day  of 
November;  that  the  petitioner's  residence 
was  not  acquired  by  being  stationed  In  any 
garrison,  barrack,  or  military  or  naval  station 
within  said  state,  and  that  he  was  not  on  said 
6th  day  of  October,  and  never  was,  an  Idiot,  or 
an  Insane  person,  pauper,  or  a  person  con- 
victed of  a  crime  deemed  by  law  a  felooy; 
that  on  the  said  6th  day  of  October  he  ap- 
peared before  William  H.  C.  Hardcastle,  reg- 
istrar for  an  election  district  of  Duck  Greek 
Hundred,  In  Kent  county,  at  the  place  duly 
appointed  and  advertised  for  the  registratloa 
of  voters,  and  applied  to  be  registered  aa  a 
qualified  voter,  and  that  after  establishing 
his  qualification  as  above  stated,  and  pro- 
ducing a  receipt  properly  signed  and  stamp- 
ed, for  the  payment  of  a  county  tax  within 
two  years  prior  to  the  6th  day  of  November, 
A.  D.  18&4,  which  had  been  assessed  against 
him  at  least  six  months  before  the  said  6th 
day  of  November,  he  was  then  and  there  ro- 
istered by  said  William  H.  0.  Hardcastle,  r^- 
istrar.  aa  a  qualified  voter;  that  being  so 
registered,  an  affidavit  was  presented  on  the 
20th  day  of  October,  A.  D.  1894,  to  the  board 
of  registration  aforesaid,  setting  forth  that 
In  the  opinion  of  the  affiant  the  petitioner  was 
illegally  registered  in  said  election  district  as 
a  qualified  voter,  for  the  reason  that  In  the 
opinion  of  the  affiant  the  tax  receipt  upon 
which  the  petitioner  was  qualified  as  afore- 
said was  not  a  receipt  for  a  "tax"  su^h  as 
is  contemplated  by  the  constitutional  provi- 
sion respecting  the  payment  of  a  "county 
tax"  to  qualify  an  "elector"  to  vote  in  this 
state  for  state  and  county  officers,  and  that 
upon  such  affidavit  the  petitioner  was  notified 
to  appear  before  the  board  of  registration 
aforesaid  on  Saturday,  the  27th  day  of  Octo- 
ber, A.  D.  1894,  to  show  cause  why  hla  uaiue 
should  not  be  stricken  from  the  voting  books 
of  qualified  voters  of  said  Duck  Creek  Hun- 
dred; that  by  reason  of  the  receipt  of  said 
notice  the  petitioner  appeared  before  the  said 
board  of  registration  at  the  time  and  place 
specified,  and  insisted  that  his  name  was 
properly  entered  in  the  register  as  a  qualified 
voter,  and  that  It  should  not  be  stricken  from 
the  voting  books  of  qualified  voters;  where- 
npon  the  said  tward  of  registration,  upon  the 
production  of  the  said  affidavit,  and  Inspec- 
tion of  the  same,  and  for  the  reason  therein 
set  forth,  and  for  no  other  or  further  reason, 
notwithstanding  the  protest  of  the  petitioner, 
and  in  derogation  of  his  rights,  wrongfully, 
willfully,  and  Illegally  declared  itself  satlsfie^l 
Uiat  the  petitioner  was  not  a  qualified  voter. 
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And  did  draw  a  Uoe  tluroiigh  the  petitloaer'a 
name,  ai  written  in  tbe  column  headed 
"Qnallfled  Voter,"  and  did  also,  In  the  col- 
nnm  headed  "Remarks,"  opposite  his  said 
name,  write  the  words;  "Adjudged  disquali- 
fied on  revision  by  the  board,"  and  did  also 
draw  a  line  through  his  name  as  first  entered. 
Wherefore  he  prayed  that  a  peremptory  writ 
of  mandamus  of  the  state  of  Delaware  be  is- 
sued, directed  to  the  said  respondents,  con- 
atltntlng  the  said  board  of  registration  of 
Dock  Creek  Hundred,  commanding  them,  and 
each  of  them,  as  follows,  to  wit:  (1)  To  ex- 
punge* the  line  drawn  in  ink  through  the 
name  of  the  petitioner  as  written  In  tbe  col- 
umn beaded  **Qnalifled  Voter,"  and  also  to 
expange  the  words,  "Adjudged  disqualified 
on  reTlslon  by  the  board,"  written  in  the  col- 
umn beaded  "BemorkB."  opposite  to  tbe  pe- 
tlttoner'B  name  and  to  expunge  the  Une  drawn 
through  the  petitioner's  name  as  first  entered, 
and  also  to  expunge  the  causes  of  the  peti- 
tkinei*!  disqualification  as  stated  in  the  col- 
umn beaded  "Disqualified,"  and  also  to  ex- 
punge the  entry  of  the  date  when  bis  dis- 
qnallflcatlon  waa  ascertained.  ^  And  that 
his  name  should  be  restored  to  the  list  of 
qoallfled  ToteiB,  and  remain  and  appear  there- 
on Is  the  same  manner  aa  tt  was  originally 
entered  by  the  registrar. 

The  respondents,  tn  tiielr  answer,  admitted 
that  tbe  facts  aet  fortb  In  the  petition  were 
aubatantlally  cmTect,  except  tbat  tbe  aald  pe- 
titioner bad  paid  a  county  tax  -nidiln  two 
years  priw  to  the  Otb  day  of  November,  A 
D.  1894,  which  had  been  aasesaed  against  bim 
more  than  six  montha  b^re  ttie  aald  6th  day 
oi  Norember,  A  D.  ISdi,  and  waa  thereby 
qualified  to  enjoy  tiie  right  of  an  elector  at 
Uie  general  election  to  be  held  on  tbe  said 
Kb  day  of  November,  A  D.  ISOi,  which  alle- 
gattona  were  expressly  denied.  The  respond- 
ents averred  that  the  said  board  of  registra- 
tion, of  which  tbey,  the  said  respondents, 
were  members,  acting  In  their  Judicial  capac* 
1^  to  decide  and  determine  the  qualfflcatlon 
of  electors  at  tbe  coming  general  election  In 
this  state,  after  a  full  bearing,  examination, 
and  Inquiry,  having  taken  careful  legal  ad- 
vice, and  after  due  consideration,  being  sat- 
isfied that  the  relator  was  not  a  qnallfled 
voter,  did  adjudge  tbe  said  relator  to  be  Im- 
properly registered  as  a  qualified  voter,  the 
reason  fbr  said  decision  being  tbat  tbe  said 
alleged  tax  receipt  upon  which  the  said  re- 
lator serared  the  registration  of  his  name  as 
a  qualified  voter  was  not  a  receipt  for  a  tax 
such  88  Is  contemplated  by  the  constitutional 
provision  respecting  the  payment  of  a  tax  as 
a  qualification  ot  an  elector  at  the  coming 
general  ejection,  tbe  tax  assessed  to  the  said 
relator  tor  the  year  A  D.  1802,  having  been 
returned  to  and  allowed  by  tbe  levy  court  of 
Kent  county.  In  March,  189S,  as  delinquent, 
and  thereby  extinguished  as  a  tax,  and  Uiere- 
after  nncollectlble;  and  did  draw  a  line 
through  tbe  -said  rdator's  name  aa  written 
In  the  column  headed  *M3nallfled  Voter,"  and 


did  also,  in  the  column  headed  *ltemaiks," 
opposite  his  said  name  write  the  words,  "Ad- 
Judged  disqualified."  As  a  further  answer 
the  said  respondents  averred  that  tb^  have 
completed  their  work  as  a  board  of  registra- 
tion, have  compared  their  books  of  registra- 
tion after  their  last  day  of  sitting,  to  wit, 
October  27,  1894,  have  signed  their  said 
books,  and  have  made  the  necessary  affida- 
vits and  certificates  thereto,  as  bad  also  the 
other  members  of  said  board  of  registration, 
and  the  same  have  been  by  the  said  regis- 
trar delivered  to  the  sherlfT  of  Kent  county, 
as  by  law  directed  to  be  done,  and  that  the 
same  are  no  longer  In  their  custody,  nor  sub- 
ject to  their  powers  aa  members  of  said  board 
of  registration,  and  were  already  delivered, 
as  aforesaid,  prior  to  the  service  of  the  rale  In 
this  case;  and  that  the  sa^  board  of  registrar 
tlon,  having  performed  all  the  duties  enjoin- 
ed upon  them  by  law.  has  idready  adjourned 
and  had  before  the  service  of  the  rule  hi  this 
case,  and  are,  therefore,  functus  officio;  and 
that  to  make  any  alterations  In  any  of  sold 
books  of  registration  at  this  time  would  en- 
tall  upon  them  the  penalties  of  the  law  as 
set  forth  In  section  20,  c.  88,  vol.  19,  Laws 
Del.  The  answer  of  the  said  respondents 
further  represented  that,  having  acted  In 
their  Judicial  capacity  as  members  of  the  said 
board  of  reglstratloo,  they  are  advised  and 
believe  that  this  honorable  court  bad  no  Juris- 
diction In  the  premises. 

B.  NIelds,  Mr.  Smithers,  and  Mr.  Hlgglns, 
for  relator-.  Mr.  Hughes  (Henry  Rldgely  and 
Mr.  Vandegrift  in  the  brleQ.  for  respondents. 

6BUBB,  J.  Owing  to  the  unavoidable  ab- 
sence of  the  Chief  Justice,  the  duty  is  de- 
volved upon  me  to  annoonce  that,  after  a 
careful  consideration  of  this  case,  we  are 
unanimously  of  the  osrinion  that  the  estab- 
lished rules  and  prloclples  of  law  which  gov- 
ern the  court  in  granting  or  refusing  relief 
by  mandamus  will  not  permit  this  court  to 
award  the  peremptory  writ  prayed  for  by  the 
relator;  and  on  the  ground  that.  In  our  Judg- 
ment, in  view  of  the  law  and  facts  presented 
in  this  particular  cose,  said  writ.  If  granted, 
would  prove  nugatory  and  unavailing.  It  is 
therefore  ordered  by  the  court  that  the  rule 
to  show  cause  why  said  ^remptory  writ 
should  not  Issue  be  discharged. 


STATE  V.  FOUNTAIN. 

(Court  of  General  Sessions  of  the  Peace  and  Jail 
Dellveir  of  Delaware.  Newcastle, 
Nov.  Term,  1893.) 

Qamisq — Interest  is  Device— Evidence. 

Premises  were  leased  for  gaming,  with 
the  owner's  knowledge,  and  he  bequeoted  the 
place,  participated  in  the  games,  and  received  a 
certain  sum  from  the  lessee  every  night,  which 
he  claimed  was  for  gas.  HHd.  Uiat  it  was  for 
the  jury  to  say  whether  be  was  concerned  in 
interest  in  keeping  a  gaming  device  within 
Laws  18S7.  c. 
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Albert  Fountain  wu  Indicted  Cot  being  con* 
cemed  In  Interest  In  keeping  and  ezhlbltlns 
«  gaming  table.  Convicted. 

Omneh  S.  OUes,  Dep.  Atty.  Oen.,  for  the 
State.  Walter  H.  H^es,  tor  defendant 

OULLEN,  J.  (charging  the  Jury).  This  la 
an  Indictment  against  Albert  Fountain  nnder 
the  proTialona  of  an  act  of  assembly  which 
is  lu  these  words:  "That  If  any  person  or 
persons  shall  keep  or  exhibit  a  gaming  table* 
faro  bank,  sweat-cloth,  roulette  table,  or  oth- 
er  device  under  any  denomination,  at  which 
cards,  dice  or  any  other  game  of  chance  is 
played  for  money  or  other  thing  of  value,  or 
shall  be  a  partner  or  concerned  In  Interest 
la  the  keeping  or  exhibiting  of  such  table, 
bank,  sweat-cloth  or  device,— he,  she,  or  they 
shall  be  deemed  guilty  of  a  mlBdemeaoor." 
Laws  1857,  c.  454.  The  provision  of  this  act 
of  assembly,  under  which  this  defendant  la 
indicted,  Is  for  being  a  party  concerned  In 
Interest;  and  under  that  count  the  state 
seeliB  to  convict  him  of  the  offenae  with 
which  he  is  charged.  The  act  of  assembly, 
gentlemen,  is  twofold.  In  the  first  place,  it 
has  reference  to  a  person  who  shall  keep  or 
exhibit,  for  the  purpose  of  gaming,  a  table, 
faro  bank,  or  other  device;  anotbe.'  provision 
covers  the  case  where,  though  the  person 
may  not  own,  keep,  or  exhibit  the  device, 
yet.  If  he  shall  be  a  party  in  Interest,— that 
Is,  If  he  shall  he  a  sharer  In  the  profits  that 
are  derived  from  the  carrying  on  of  that 
business,— he  shall  be  Just  as  much  guilty 
of  the  offense  as  If  he  exhibited  and  kept 
It  The  indictment  under  which  Fountain  Is 
charged  la  not  that  he  kept  and  exhibited 
a  gaming  table,  but  that  other  persons  kept 
and  exhibited  a  gaming  table,  in  the  profits 
of  which  he  was  a  sharer  to  some  extent 
and  interested  In  the  keeping  or  exhibiting 
of  the  same.  Now,  gentlemen,  as  far  as  the 
facts  are  concerned  In  this  case,— which  are 
not  disputed.— It  appears  that  Mr.  Fountain 
was  the  owner  of  this  property;  that  the 
property  had  been  put  by  Mr.  Fountain  in 
the  hands  of  a  Mr.  Miller  for  the  purpose  of 
renting  it;  that  a  gentleman  by  the  name  of 
Pennewill  called  upon  Mr,  Miller  In  order  to 
rent  these  premises,  and  the  latter  refused  to 
rent  the  premises,  and  thereupon  he  went 
back,  accompanied  by  Mr.  Fountain,  to  rent 
these  premises  of  this  man  Miller;  that  Mr. 
Fountain  on  that  occasion  said  that  he  was 
agreed  that  Mr.  Pennewill  should  have  the 
property;  that  thereupon  he  rented  the  prop- 
erty, as  Mr.  Miller  states  to  you,  for  a  certain 
association  of  young  men.  It  is  not  in  dis- 
pute at  all  here  for  what  purpose  the  build- 
ing was  rented.  It  Is  In  the  proof,  and  not 
denied,  that  Mr.  Pennewill  rented  this  for 
what  was  called  "a  social  club,"  and  that  In 
that  social  club  was  kept  a  table  for  the 
purpose  of  gaming,  and  that  cards  were 
played  for  money.  That  fact  being  estab- 
lished, the  next  question,  and  the  only  ques- 


tion, to  decide  Jn  this  matter  la,  was  the  de- 
fendant lu  this  case  Interested  In  the  gaming 
that  was  carried  on  in  that  establishment? 
In  other  words,  was  be  a  party  In  Interest 
In  the  keeping  and  exhibiting  of  a  gaming 
table  by  the  "social  club"?  Now,  certain  It 
la  that  he  was  cognizant  of  the  fact  that 
this  property  was  rented  to  Mr.  Pennewill; 
that  It  was  In  his  own  bouse;  that  cards 
were  played  there  nightly  by  members,  even 
himself  taking  part  in  the  game.  Still  that 
of  Itself  would  not  render  him  responsible, 
imless  there  is  evidence  to  show  you  that  he 
had  some  interest  in  the  game;  and  you.  must 
determine  this  case  according  to  the  evidence 
presented  here  at  the  bar  of  this  court 
There  have  been  quite  a  number  of  witnesses 
examined  in  tills  case.  Those  witnesses,  It 
Is  true,  have  not  been  impeached;  but,  gen- 
tlemen, we  must  say  to  you  at  the  same 
time  that  many  witnesses  are.  of  course, 
competent  but  the  matter  of  credlbltlty  Is 
with  you  entirely.  You  may  believe  what  a 
witness  says,  or  yon  may  discard  it  You 
must  take  Into  consideration  in  this  case. 
In  order  to  ascertain  whether  or  not  the  de- 
fendant was  a  party  in  interest,  all  the  facts 
and  circumstances  surrounding  the  same. 
According  to  the  evidence  here,  he  received 
so  much  a  night  for  the  gas.  Now.  If  you 
are  satisfied  with  regard  to  that  that  is  not 
a  matter  of  Interest.  But  you  must  take  the 
facts  and  surroundings,  and  say  whether  or 
not  he  was  interested,  because  a  person  can- 
not do  Indirectly  that  which  cannot  be  done 
directly.  If  you  believe  and  are  satisfied 
from  the  evidence  here  In  this  case  that  this 
was  a  mere  device  on  his  part  to  relieve  him- 
self from  a  direct  showing  that  be  was  a  par- 
ty in  Interest  then  in  tliat  case  you  should 
find  him  guilty  In  manner  and  form  as  he 
stands  Indicted.  If.  on  the  other  hand,  you 
t>elleve  tiiat  he  was  not  a  party  in  interest; 
that  all  tbls  matter  was  a  fair,  bona  fide 
transaction;  that  these  witnesses  have  fair- 
ly and  correctly  stated  this  case,— then,  un- 
der those  circumstances,  you  should  render  a 
verdict  of  not  guilty.  If  you  have  a  rea- 
sonable doubt  growing  out  of  all  the  facts 
and  circumstances,  as  to  whether  or  not  he 
was  a  party  in  interest  you  should  give  him 
the  benefit  of  that  doubt  As  I  have  stated 
to  you,  gentlemen,  the  whole  of  this  matter 
depends  entirely  upon  the  proof  as  to  wheth- 
er ur  not  the  defendant  was  a  party  In  Inter- 
est. Nothing  else  In  the  Indictment  Is  relied 
upon  except  that  one  count 

Yeidict:  ''Guilty.'* 

STATE  V.  ROOP. 

(Oonrt  of  Oeneral  SessloDi  of  the  Peace  and  Jail 
Deliveiy  ot  Delaware.  Newcastle. 
Oct  Term.  18&3.) 

Bail— Ctoi(Ti!iui.aoB— ExriBAiioir  or  Rcooqki- 

ZANCB. 

A  recoenizHDce  givea  for  the  appearance 
of  a  defendant  nt  a  future  term  of  court,  at 
which  terut  the  case  Is  continued  by  consent 
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and  tiie  recosnizaoce  ]s  neltiier  called  and  for- 
feited Dor  reitpited.  expires,  and  may  not  be 
forfeited  tot  a  failure  of  defendant  to  appear  at 
the  time  to  which  the  case  is  continued. 

Samuel  O.  Uoop  was  IvdJcteA  for  ItbeL  Oa 
motion  to  forfeit  recognisance  Ovemiled. 

The  defendant  vaa  indicted  for  Ubal  at 
the  October  term,  188SI  Oa  October  4th, 
on  ai^Ucatlon  of  the  defendant,  the  case 
was  continued  oa  the  April  term,  1894,  a 
recf^niiance  being  taken  in  $1,000^  and  ao- 
fcoowledged  In  open  coort  On  Aj^rU  Z, 
It  being  then  tb»  April  term,  the  case  waj 
centinued  by  consent  with  the  understand- 
ing that  the  reoognizance  should  be  reiqiited. 
At  the  October  term,  18M.  the  dsfeodant 
failed  to  appear,  and  Mr.  Nicholson,  Atty. 
GeiL,  asked  that  he  be  called,  and  that  the 
recognizance  be  forfeited 

Charles  H.  Ellchards,  for  the  defendant,  ob- 
jected, upon  the  ground  that  the  parties  bad 
failed  to  appear,  and  have  tiie  reoegsfaaacs 
respited. 

LORB.  a  J.  The  attorney  general  asked 
for  ttie  forfeiture  of  the  recognlsanos  omdl* 
tloaed  for  the  H^pearance  of  the  defendant 
at  the  April  term,  laM.  At  that  term  the 
case  was  continued  by  consent,  the. recogni- 
zance neither  being  called  and  forfeited  nor 
respited.  There  was  no  breach  of  the  recog- 
nizance at  the  April  term,  and  it  ooold  not 
now  bo  Corftf  ted,  tbs  same  liaTlac  exidred. 


STATU  T.  0HAMBES8. 

(Conrt  of  General  Sessions  of  the  Peace  and  Jail 
DdiTery  of  Delaware.  Newcastle. 
SepL  Term.  18M.) 

WsAPOvs— PoimiiM  Weafoh  Af  Akotbsb— 
Vakukos. 

Under  Laws  18B1,  e.  548,  |  8,  wfaidi  pro- 
Tides  that  **it  shall  be  unlawful  for  any  person. 

either  in  Jest  or  otherwise.  intcQtionally  to 
point  a  gnn,"  etc,  it  la  incnmbent  on  the  state 
to  prove  that  a  pistol  was  pointed  in  jest,  where 
defendant  was  indicted  for  iBtentlMial^  point- 
ing a  pistcrf  in  jest. 

Oeorge  Chambers,  a  colored  lad  about  10 
years  of  age,  was  Indicted  "for  IntentlonaUy 
pointing  in  Jest  a  cwtaln  pistol  towards 
Charles  Brown,  the  discharge  of  the  said 
pistol  while  BO  pointed  by  him.  the  said 
George  Chambers,  resulting  in  the  death  of 
him,  the  said  Chartoe  Brown,  on  the  6th  day 
Of  Aogust,"  18M.  On  motion  by  defendant 
for  the  ditectlsn  of  a  wdlct  Sost^nod. 

At  the  trls],  evidence  was  adduced  by 
Ow  stats  to  the  effect:  That  the  prisoner 
and  tba  deceased  wne  In  the  bam  of  Geasar 
BrlnUer,  In  Appoqninlmink  hondred,  Au- 
gust B.  18M.  That  no  one  was  at  home  but 
the  grandmother  of  the  deceased,  who,  iriille 
going  towards  the  mM  bam  for  the  purpose 
at  enlUnff  tb»  deceased,  heard  the  report  of 
a  ploiid  In  flie  said  bam,  and  at  the  same 
time  beard  Obarles  Brown  cry  ont,  "OhI 
he  has  kBtod  me!"  The  defendant,  Oliam- 


bers,  at  the  same  time  ran  away  through  the 
fields  towards  the  woods.  That  Chambers 
afterwards  returned  to  the  house,  and  was 
caught  by  the  <dd  lady,  and,  when  asked  If 
they  had  had  any  trouble  in  the  bam,  made 
no  reirty.  On  b^ng  asked  what  bad  become 
of  the  pistol,  he -said  that  it  was  in  the  bam,. 
where  It  was  anbseauHttly  found.  After- 
wards he  a^nowledged  that  he  pointed  the 
pistol  at  the  deceased,  and  that  It  was  a  self- 
cocker,  easy  on  the  trigger,  and  liable  to  go 
off  at  any  time;  and  gave  that  aa  a  reason 
why  the  pistol  went  ofll 

AJCter  the  state  had  reacted,  Hr.  Darts,  for 
the  prisoner,  asked  the  court  to  Instract  the 
Jury  to  bring  In  a  rerdtet  of  pat  guilty,  on 
the  ground  that  there  was  no  evidence  to 
show  that  the  pistol  waa  pointed  'inten- 
tionally.-* or  that  It  was  pointed  'in  Jest,** 
as  alleged  in  the  Indictment;  that,  hsTlng 
alleged  that  It  was  'intentionafiy  pointed,^ 
and  that  it  waa  pointed  'in  Jest,"  these  al- 
legations must  be  proved  by  ihe  state. 

Branch  R.  Giles,  Dep.  Atty.  G«n^  for  tiie 
State.  Thomas  Davl%  for  prisoner. 

OUIiLBN,  J.  Hie  aet  of  assembly  under 
which  this  indictment  was  framed  nnder  the 
Oiird  section  provides  that  'it  shall  be  nn- 
lawful  for  any  person,  either  in  Jest  or  other- 
wise, intentionally  to  point  a  gun."  etc 
Laws  188L  c.  548.  nnqneotlonably,  the  ob- 
ject of  this  statute  is  to  corw  all  cases  In 
which  a  person  points  a  gun  or  a  pistoL  Un> 
dw  one  cMistractkm  of  the  statute  It  may 
be  a  question  as  to  whether  the  words  'in< 
Jest  or  otherwise^  are  necessary  averments, 
or  are  used  merely  as  descriptive  of  die  mat- 
ter  <tf  pointing  the  gun,  which  Is  the  grava- 
men of  the  ofteQse  in  the  meaning  of  the  act, 
and  against  which  the  act  provides.  But, 
taking  the  words  as  descriptive,  it, may  not 
be  necessary  In  many  cases  In  indictments 
to  put  in  avenoMits  that  are  unnecessary, 
but  there  is  a  rule  that  wliere  an  averment 
to  put  in,  even  if  It  is  not  necessary,  yet,  aa 
the  opposite  party  is  entitled  to  notice  of 
what  he  is  expected  to  defend.  It  is  neces- 
sary to  prove  it  There  is  In  each  of  Ote  two- 
counts  in  this  Indictment  an  avermesit  that 
this  party  "Intentionally,  in  Jest,"  pointed, 
this  pistol.  Now,  that  averment  having  been, 
put  in  by  the  state,  the  party  Is  brought  to- 
trial  here  charged  with  pointing  a  pistol  in 
jest,  and  is  put  upon  notice  on  his  trial  that 
he  has  to  defend  an  indictment  for  pointing 
a  pistol  in  Jest  The  court  tblok,  under  fbe 
circumstances,  that  it  Is  necessary  for  the 
mattw  to  be  proved.  There  is  no  proof  here- 
going  to  show  that  this  pistol  was  pointed 
in  Jest  The  boy  stated,  according  to  the 
testimony,  that  he  pointed  the  pistol  at  de- 
ceased, and  he  may  be  guilty,  so  far  as  the 
act  of  assembly  Is  concerned,  of  pointing  » 
pistol  in  Jest,  but  we  think  It  la  necsssarr 
for  the  state  to  prove  It. 

Ttt  prisoner  was  thereiqxni  discharged. 
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STATE  T.  CAUJWEIX. 

< Court  ot  General  SeBsions  of  the  Peace  and  Jail 
DeliTery  of  Delaware.  Newcastle. 
Feb.  TernL,  18BB.) 

CuHiHAL  Law— Sbookdaxt  Btidbvob— Blbovioits 

— VKAODDLtlfT  KMMTRATIOIf— l5TaST 

— Ihdictmbst. 

1.  Parol  tettimony  b  inadmlaalble  to  ahow 

that  a  voter's  tax  receipt  was  offered  to  the 
election  officer,  and  stamped  hj  him  on  the  day 
such  voter  registered;  the  pap«-  itself  being  the 
beat  eridence. 

2.  Under  19  Laws,  &  88.  i  22.  problblting  a 
person  registered  In  one  election  district  from 
registering  in  another,  and  section  83,  providing 
that  a  person  knowingly  or  fraudulently  regis- 
tering in  two  districts  shall  be  punished,  an  in- 
dictment for  knowingly  registering  in  two  elec- 
tion diatrlcta  may  be  brought  under  the  latter 
section. 

8.  Under  19  Laws,  c.  39,  S  33.  making  it  un- 
lawful to  knowingly  and  fraudulently  register 
in  two  elecUon  disUicta.  the  fact  that  defend- 
ant was  told  by  another  that  he  had  a  right 
to  register  In  a  certain  district.  Is  no  defense  to 
frandnlently  r^stering  in  two  districts,  since 
the  intent  is  not  a  neeeaaary  ingredient 

Howard  CaldweU  was  Indicted  for  regiiter- 
ing  **lEnowlngl7  In  two  election  districts"  in 
tbe  dty  of  WllmlnKton.  to  wit,  In  the  First 
election  district  of  the  First  ward  and  In  the 
Sixth  election  district  of  the  Sixth  ward,  the 
Indictment  being  drawn  under  19  Laws,  e.  39, 
i  33,  providing  for  the  re^stration  of  voters 
In  the  city  of  Wilmington.   Verdict  of  guilty. 

Frank  A.  McCloskey,  clerk  for  the  depart- 
ment of  elections,  and  castodlan  of  the  regis- 
tration books  for  the  clt7  of  Wilmington,  was 
produced  by  the  state,  and  Identified  the  reg- 
istration books  of  the  said  dtstricta,  and,  aft- 
er the  same  were  proven  by  tbe  Inspectors 
who  made  the  entries  therein,  they  were  ad- 
mitted in  evidence.  Prom  said  books  It  ap- 
peared that  the  defendant  had  been  duly  reg- 
istered as  a  fully  qualified  voter  in  boHi  elec- 
tion districts  aforesaid. 

Preston  W.  Yeager.  inspector  of  elections  for 
the  First  district  of  tbe  First  ward,  was  ask- 
ed, "Did  you  see  whether  the  tax  receipt  was 
offered  and  stamped  on  that  day  of  Howard 
Caldwell?" 

Walter  H.  Hayes,  for  the  defendant,  object- 
ed upon  the  ground  that  the  tax  receipt  itself 
was  tbe  best  evidence,  and  must  be  produced. 

The  court  sustained  the  objection,  no  reason 
having  been  given  for  tbe  nonproductlon  of 
the  receipt,  Tbe  question  was  then  modified, 
and  tbe  witness  was  asked,  "Was  a  paper.  If 
you  know,  presented  to  the  election  officer 
flod  stamped?"  which  question  was  admitted. 

At  tbe  conclusion  of  the  state's  testimony 
Mr.  Hayes,  for  tbe  defendant,  moved  for  the 
discharge  of  the  prisoner  on  the  grounds: 
First.  That  the  indictment  was  drawn  under 
tbe  wrong  section  of  the  act;  that  It  should 
haVe  been  drawn  under  section  22  Instead  of 
section  88  of  chapter  39,  19  Laws  Del.;  that 
he  was  Indicted  for  unlawfully  registering  In 
two  districts,  whereas  It  appeared  from  the 
eridence  ot  the  state       be  had  a  legal  r^ht 


to  register  In  the  Sixth  election  district  of  tbe 
Sixth  ward.  Second.  That  the  contents  of  the 
books  of  registration  were  nerer  read  to  the 
Jury,  and  therefore  said  books  were  not  prop- 
erty before  the  Jury. 

CUIXEN,  J.  Are  not  these  two  provisions 
of  the  statute  to  which  you  refer  exactly  the 
samet  In  the  one  case  (sectlw  22)  It  merely 
states,  "No  person  who  Is  registered  in  one 
election  district  shall  register  or  cause  hlm- 
aOt  to  be  registered  In  another  district." 
That  Is  a  mere  statement  that  It  Is  megal  for 
him  to  do  certain  acts.  But  In  section  33  It 
proTldes  that,  If  any  person  "shall  knowingly 
or  fraudulently  register  In  two  election  dis- 
tricts." the  penalty  shall  be  so  and  so.  When 
yon  construe  an  act,  yon  must  construe  the 
sections  together.  We  think  there  Is  evidence 
here  soffldent  for  this  case  to  go  to  the  Jury. 

Thomas  H.  Buckley  was  produced  for  the 
defendant,  and  asked  the  following  question: 
"Howard  Caldwell  has  testified  that  you  told 
him,  as  he  ate  or  got  his  meals  and  worked  at 
fh6  Delaware  House,  he  had  a  right  to  regis- 
ter from  there.  Is  that  so?"  Objected  to  by 
Attorney  General  Nicholson  as  Irrelevant 
The  objection  was  sustained  by  the  court 

OULLEN,  J.  (charging  Jury).  Howard  Cald- 
well has  been  Indicted  under  an  act  of  the 
general  asaemUy  providing  for  tbe  registra- 
tion of  voters  in  the  city  of  Wilmington.  Un- 
der the  thirty-third  secti<m  of  that  act  it  pro- 
vides that:  "If  at  any  registration,  or  revision 
of  registration  of  voters  or  at  any  meeting  of 
inspectors  of  election  held  for  such  purpose,  as 
provided  in  this  act,  any  person  shall  falsely 
[)ersouate  an  elector,  or  other  person,  and  reg- 
ister or  attempt,  or  otTer  to  register  In  the 
name  of  such  elector  or  other  person,  or  if 
any  person  shall  knowingly  or  fraudulently 
register,  or  offer,  or  attempt  to  make  applica- 
tion to  register  in  or  under  the  name  of  any 
person,  or  In  or  under  any  false,  assumed  or 
fictitious  name  or  In  and  under  any  name  not 
his  own,  or  shall  knowingly  or  fraudulently 
register  In  two  election  districts,"  etc.  Tbe 
last  clause,  "or  shall  knowingly,  or  fraudu- 
lently register  In  two  election  districts."  Is  the 
one  under  which  the  defendant  In  this  case  Is 
icdlcted.  We  will  say  to  you,  gentlemen,  that 
this  act  of  the  legislature  is  a  special  act  for 
tbe  purpose  of  effecting  tbe  rightful  and  prop, 
er  conduct  of  the  elections;  that  It  Is  an  act 
In  which  there  are  many  provisions.  In  an 
act  of  this  kind,  which  affects  tbe  public 
good,  and  Is,  by  reason  of  that  fact,  placed 
under  the  head  or  term  of  what  Is  known  as 
police  regulations,  there  may  be  done  many 
acts  which  cannot  be  done  at  common  law. 
For  Instance,  at  common  law  a  man  has  a 
right  to  use  his  own  land,  and  put  any  kind 
of  a  building  upon  It  that  he  sees  fit,  and  for 
any  purpose,— whether  It  be  a  pleasant  one  or 
otherwise.  But  he  cannot  do  that  under  the 
head  or  term  of  what  Is  known  as  police  reg- 
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ulatlons,  tf  It  Is  detrimental  to  the  health  or 
conveDlence  of  the  public,— as,  for  Instance, 
the  law  with  r^ard  to  selling  liquors;  It  pro- 
hibits nnder  police  regulations  many  cases 
which  could  not  be  effected  at  common  law. 
Yon  will  observe  that  this  statute  provides 
that,  *Mf  any  one  shall  knowingly  or  fraudu- 
lently register  in  two  election  districts,"  etc. 
Of  course,  that  being  the  allegaUon  in  the 
□arr.,  which  follows  the  language  of  the  stat- 
ute, It  is  necessary  for  that  fact  to  be  proved 
clearly  to  your  satisfaction  beyond  a  reason- 
able donbt.  If  that  fact  is  proved,— and  that 
Is  a  matter  which  yon  are  to  determine  entire- 
ly,— then  It  is  necessary  for  the  court  to  lay 
down  to  yon  the  construction  of  that  act  It 
had  been  contended  on  the  part  of  the  coun- 
sel for  the  defendant  ttiat.  this  being  a  misde- 
meanor,—a  qnasi  criminal  matter,— If  a  party 
knowingly  does  an  act  of  this  nature  which 
constitutes  a  crime,  there  must  be  a  criminal 
Intent  proved.  As  a  general  rule  that  is  true, 
as.  for  Instance,  where  a  man  Is  charged  un- 
der tbe  statute  In  an  Indictment  for  an  as- 
sault with  Intent  to  commit  murder.  There 
the  necessary  Ingredient  Is  that  he  had  an  In- 
tent to  commit  murder.  Although  an  assault 
may  be  proved,  yet,  if  ft  Is  not  proved  that 
such  was  his  Intent  he  could  not  be  convicted 
as  Indicted.  But  with  regard  to  a  statute 
which  is  passed  under  the  head  of  police  regu- 
lations, where  tbe  welfare  of  the  community 
is  considered,  the  law  Is  very  different  We 
are  not  left  to  grope  our  way  in  darkness  in 
this  matter,  however,  for  this  question  has 
been  decided  only  a  few  years  ago  In  Eng- 
land in  a  very  able  decision  which  settles  the 
law  beyond  all  question,— that  though,  as  I 
say  In  criminal  matters,  there  must  be  an  in- 
tent to  commit  the  ofTense  In  the  mind  of  the 
lurty,  and,  If  It  Is  shown  that  there  was  no 
vxh  Intent,  yon  cannot  convict  but  In  cases 
of  tbia  character  where  the  law  expresses  it- 
self In  clear  and  imamblguous  language,  If 
the  party  does  that  act  knowingly,  he  Is 
guilty,  without  any  regard  to  Intent  whatever, 
iKcanse  It  Is  the  doing  of  the  act  which  con- 
stitutes the  offense,  which  Is  the  gist  and 
gravamen  of  the  offense.  The  case  to  which  I 
refer  is  that  of  Reg.  v.  Tolson  (decided  in 
18S9)  23  Q.  B.  DlT.  168:  "Although  prima 
facie,  and  as  a  general  rule,  there  must  be  a 
mind  at  fault  before  there  can  be  a  crime.  It 
is  not  an  Inflexible  rule,  and  a  statute  may 
relate  to  such  a  subject-matter,  and  may  be 
so  framed  as  to  make  an  act  criminal,  wheth- 
er there  has  been  any  intention  to  break  the 
law,  or  otherwise  to  do  wrong  or  not  There 
is  a  large  body  of  municipal  law  In  tbe  pres- 
ent day  which  Is  so  conceived.  By-laws  are 
constantly  made  regulating  the  width  of  thor- 
oughfares, the  height  of  buildings,  the  thick- 
ness of  walls,  and  a  variety  of  other  matters 
necessary  for  the  general  welfare,  health,  or 
convenience,  and  such  by-laws  are  enforced 
Xfj  tbe  sanction  of  penalties,  and  the  breach 
of  them  constitutes  an  offense,  and  Is  a  crim- 
inal matter.  In  such  cases  It  would,  generally 


si>eaking,  be  no  answer  to  proceedings  for  In- 
fringement of  the  by-laws  that  the  person 
committing  it  had  bona  fide  made  an  acci- 
dental miscalculation  or  an  erroneous  meas- 
urement Tbe  acts  are  properly  constructed 
as  imposing  tbe  penalty  when  tbe  act  Is  done, 
no  matter  how  Innocently;  and  In  such  a  case 
the  substance  of  the  enactment  Is  that  a  man 
shall  take  care  that  the  statutory  direction  is 
obeyed,  and  that,  If  he  falls,  to  do  so,  he  does 
It  at  bis  peril.  "Whether  an  enactment  Is  to 
lie  construed  In  this  sense,  or  with  tbe  qualifi- 
cation ordinarily  imported  Into  the  construc- 
tion of  criminal  statutes,  that  there  must  be 
a  guilty  mind,  must  I  think,  depend  upon  the 
subject-matter  of  the  enactment  and  the  va<' 
rious  circumstances  that  may  make  the  one 
construction  or  the  other  reasonable  or  unrea- 
sonable." Take  that  decision,  and  apply  It  to 
the  provisions  of  this  act  of  the  assembly, 
the  object  of  which  Is  to  prevent  a  man's 
knowingly  registering  In  two  places.  It  Is 
no  defense  to  say  that  a  man  was  told  so  and 
so,  for  the  ignorance  of  the  law  excuses  no 
man.  We  are  all  bound  by  the  law,  whether 
we  know  It  or  not  If  we  were  not,  we  would 
be  In  a  most  wretched  and  miserable  condl- 
Tion.  The  act  says,  and  we  so  construe  tbe 
act  that  where  a  party  knowingly  registers 
twice,  and  those  facts  are  clearly  proved  to 
the  Jury  beyond  a  reasonable  doubt  then  the 
party  is  beyond  all  question  guilty  in  manner 
and  form  as  he  stands  indicted.  If,  however, 
you  have  a  reasonable  doubt,  growing  out  of 
all  tbe  facts  produced  here,  as  to  whether  this 
man  did  knowingly  register  in  two  places, 
then  you  should  give  him  the  benefit  of  that 
doubt;  but  if  those  facts  are  proved  to  your 
satisfaction,  tbe  question  of  intent  has  noth- 
ing to  do  with  it  and  you  should  find  him 
guilty  In  maimer  and  tona  as  he  stands  In- 
dicted. 

Verdict:  "Onllty,  with  recommendatioQ  to  the 
meiey  of  the  court" 


STATE  V.  TDTOENT. 

(Court  of  General  Sessions  of  tbe  Peace  and  Jail 
Delivery  of  Delaware.  Newcastle. 
Feb.  Term,  1895.) 

Elbotioxs— Fbaudulbht  Rboistratioh— 
indicthbn*. 

An  indictment  which  charges  defendant 
with  aulawfuliy  and  fraudulently  reginterinff  in 
a  certain  election  district,  he  then  and  there 
not  having  a  lawful  right  to  register  therein, 
ii  fatally  defective.  In  that  it  states  merely  a 
conclusion  of  law. 

Noah  Vincent  was  indicted  for  unlawfully 
and  fraudulently  registering  In  two  election 
districts.  On  motion  to  quash  Indictment 
Sustained. 

The  charge  was  as  follows:  "That  he  did 
then  and  tbere,  at  a  certain  general  registra- 
tion of  all  the  qualifled  voters  resident  in 
each  election  district  in  the  said  city  of  Wll- 
mlDgton,  unlawfully  and  fraudulently  regis- 
ter In  the  First  election  district  of  tbe  Ser- 
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entb  ward  of  the  said  dty  of  WUmlnstoo. 
be  the  said  Noah  Vincent  then  and  there  not 
hATlng  a  lawful  right  to  i«glater  therein." 

John  R.  mdiolKHi,  Attr.  Q&L,  tcx  the 
State. 

Mr.  Ntdds,  for  the  defendant,  moved  to 
qnash  the  Indictment  on  the  ground  that  the 
same  waa  defectlre  and  insnffldent,  In  that  It 
did  not  aver  with  certainty  any  offense. 
The  arerment  that  Noah  Vincent  "unlawful- 
ly and  frandulently  regtatered"  la  the  a.ra- 
ment  of  a  oonclualon  of  law. 

CULLBN,  J.  I  dont  think  It  la  worth 
>rhlle  to  take  iq»  ths  time  tit  the  court  fur- 
ther In  the  argument  of  this  case.  The  gen- 
ual prindplea  In  matters  of  pleading  apply 
here,  namely,  that  the  mere  stating  of  a  con* 
cliuton  of  law  in  an  Indictment  Is  not  suffi- 
cient, but  the  offense  must  be  stated  dearly, 
from  which  that  condnslon  follows.  This 
Indictment  does  not  state  In  the  bei^nnlng 
that  the  party  attempted  to  register,  not  be- 
ing entitled  to  register  by  reason  of  his  not 
having  paid  a  tax,  or  by  reason  of  infancy, 
or  1^  reason  of  being  already  registered,  or 
on  any  other  grounds  that  are  mentioned  In 
the  act  of  assembly,  and  therefore  was  guOty 
under  the  prorlslons  of  the  act  of  asBembly 
In  such  case  made  and  provided;  but  It 
merdy  states  that  condudon.  The  object  of 
pleading  to  an  Indictment  Is  to  give  a  party 
notice  of  that  with  which  he  Is  charged.  In 
an  the  eases  that  hare  been  cited  here  we 
see  no  change  from  the  general  rule.  The 
case  dted  In  Iowa  Is  rery  different  from  this 
one.  There  the  statute  Is  dlfTerent  We 
have  examined  this  matter  very  thoroughly, 
both  last  night  and  this  morning,  and  have 
not  one  particle  of  doubt  as  to  the  insuffi- 
dency  of  this  Indlctmrat  on  the  ground  of 
proper  notice  not  having  been  ^ven. 

LOBE,  0.  J.  Judge  CHIfLiBN  presided  In 
this  case.  It  does  not  seem  that  blame  Is 
attachable  to  the  attorney  general,  because 
he  has  followed  the  precedents  that  have 
been  established  In  this  court  B,ver  since 
the  passage  of  the  act,  the  Indictments  hav- 
ing been  similarly  drawn,  wlthoat  apparent 
objection.  Hence  they  seemed  to  be  regard- 
ed as  valid.  We  have  no  known  adjudica- 
tion—that Is,  no  recorded  adjudication— in 
which  the  question  has  been  distinctly  raised 
and  passed  upon.  There-  seems  to  be  a  rec- 
ollection that  It  has  been,  but  is  not  of  rec- 
ord. We  are  now  confronted  with  the  ques- 
tlou  distinctly:  These  defendants  are  char- 
ged with  what?  With  "unlawfully  and 
fraudulently"  registering.  The  elements  of 
the  fraud  are  manifold,  and  it  does  strike  me 
that  the  defendant  is  entitled  to  know,  when 
a  person  says  he  Is  not  entitled  to  register, 
why  he  Is  not  so  entitled,— to  know  the 
ground  and  the  reason.  He  Is  entitled  to 
have  the  fact  set  forth,  and  not  be  compelled 
to  come  here  to  meet  some  one  of  a  dozen 
or  more  qualifications  which  are  necessary 


mider  our  present  statute  to  qualify  blm  to 
register.  This  Indictment  does  not  set  forth 
the  offense  with  such  certainty  as  to  Inform 
the  defendant  of  what  he  Is  specially  char- 
ged with,  and  It  is,  therefore,  In  that  respect, 
fatally  defective.  I  am  vwy  dear  that  the 
grounds  upon  which  tt  Is  alleged  he  fraudu- 
lently r^stered  ought  to  be  set  out  In  the 
Indictment.  Ton  need  not  set  them  all  out; 
one  of  them  Is  soffldeBt 

The  above  Indictment  waa  thereupon  ordered 
to  be  quashed  and  the  defmdant  disdiaised. 


In  re  FRONT  &  U.  ST.  RT.  OO. 

(Superior  Court  of  Delaware.  Newcastle. 
Jnne  18,  189a) 

Bhibbht  Domais  — Appoihthss*  OS  Comuastoa 

— Petitios. 

Under  the  charter  of  a  street-railway  com- 
panr,  authorizing  It  to  be  extended  in  a  certain 
direction  not  more  than  six  miles  outside  the 
city,  the  consent  of  the  dtr  to  ose  of  streets 
within  it  to  be  obtained,  and  consent  of  any 
other  railroad  occupying  a  street  desired  to  be 
used  to  be  also  obtained,  and  providing  that, 
when  it  shall  be  deemed  by  the  directors  nec- 
essary to  enter  on  laads  for  the  use  of  the  com- 
pany, if  they  and  the  owners  cannot  agree  on 
the  compensation  to  be  paid  therefor,  the 
superior  court  shsU,  on  appIicBtl<m  of  the  com- 
pany, appdnt  coBUDlssioners  to  condemn,  it  is 
not  necessary  for  the  petition  for  appointment 
of  commlssionars  to  state  that  consent  of  the 
dty  or  any  other  railroad  has  been  obtained,  or 
ta  speeUlwly  set  ont  the  proposed  ronte,  but  it 
Is  enough  to  state  that  It  has  been  selected  and 
surveyed  In  accordance  with  the  power  and  au- 
thori^  given  by  the  legiBlature;  that  the  land 
is  wiuiin  soch  route;  that  land  Is  deemed  nec- 
cssarr  by  the  directors;  and  that  th^  cannot 
agree  with  the  owners  on  the  cwnpensation. 
^ruance,  J.,  dissenting. 

Petition  of  the  Pront  A  Union  Street-Ball- 
way  Company  for  appointment  at  commis- 
sioners to  condemn  certain  lands  in  Brandy- 
wine  Hundred.  Granted. 

The  petition  is  set  forth  In  the  opinion  of 
the  court 

Counsel  opposed  to  the  granting  of  the  peti- 
tion contended:  That,  under  the  original 
charter  of  the  Front  &  Union  Street-Railway 
Company  (Laws  Del.  1877  voL  15,  c.  432),  said 
company  had  a  right  to  bnlld  and  operate  said 
railway  within  the  dty  Umlta  within  certain 
lines,  to  wit;  "The  said  railway  shall  com- 
mence at  or  near  the  intersection  of  Market 
and  Front  streets,  with  the  privilege  of  run- 
ning over  the  tracks  of  the  Wilmington  City 
Railway  Company,  to  the  side  of  Walnut 
street,  upon  receiving  the  permission  of  the 
said  railway  company,  •  •  •  and  shall  ex- 
tend westeriy  along  Front,  Reed,  Chestnut 
and  connecting  streets  to  Union  street,  and 
along  Union  street  Pennsylvania  avenuf>. 
and  Dupont  street,  to  the  depot  of  the  City 
Railway  Company."  That  the  line  on  Front 
street  under  said  charter,  was  constructed, 
and,  after  being  In  operation  a  number  of 
years,  was  leased  by  the  Wilmington  City 
Railway  Company.   That  they  subsequently 
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asked  and  obtained  the  eonarat  of  the  logl^ 
latnre  to  extend  the  Front  St  Union  Street 
Line  (Lawa  D«L  ISBl,  roL  19,  c.  18^,  and, 
nnder  the  flnt  part  of  section  7,  tbey  seem 
to  hare  been  gtrea  the  broad  power  to  ex* 
traid  withtai  six  miles  of  the  Umlta  of  the 
ttty  of  WDmlnctiBL  SN>lh)Wing  that,  the  leg^ 
Matnre  has  qoaMflad  that  broad  power,  and 
said  that  tbe^  may  extend  along  certain 
streets,  to  wit:  "In  a  westerly  coune,  along 
Front  street  and  eeoaecting  streets,  to  rach 
place  or  irtaces  as  the  directors  ot  said  com- 
pany ohiUl  select,  either  wtthfn  or  wtthont 
the  dty  Umlta:  provided  said  place,  so  select- 
ed* be  not  more  than  six  miles  distant  be- 
yond tile  city  limits.  From  the  westerly 
course  of  said  railway,  aboTe  designated,  said 
railway  shall  extend  northerly  along  Union, 
Dnpont,  and  Beoom  streets,  or  elttier  of  them, 
and  connecting  atreeta,  to  a  point  not  more 
thaa  ali:  miles  beyond  the  northerly  limits  of 
the  dty:  and  provided,  fnrtber,  that  for  the 
pMpoawi  afbreaald  no  atreeta  ^11  be  occu- 
pied by  aaU  Fnmt  ft  Union  Street-Rallway 
Company  when  oecnpled  by  the  Wllmlngtcm 
City  Hallway  Company,  or  where  proposed 
extenaloBB  of  the  lines  of  said  last-named 
company  have  been  already  ccmsented  to  by 
the  atreeft  and  sewer  directors  of  Wilming- 
ton. The  said  railway,  commencing  at  or 
near  tb«  Intersection  of  Blarket  and  Front 
atreeta.  afmaald,  shall  extend  easterly  from 
said  point  along  Front  street,  past  the  Phil- 
adelphia, Wilmington  ft  Baltimore  Railroad 
depot,  to  Walnut  street;  tiwnce  by  Walnnt 
street  to  Fifth  street;  thence  by  Fifth  street 
to  Gbnreh  street;  and  thence  tiiereby  to  Bier- 
enth  street;  and  thence  by  Oerentb  street 
or  by  other  streets  connecting  therewith,  to  a 
point  or  ptrinta  not  more  than  six  mllee  be- 
yond the  eaeteriy  at  northerly  boundary  llnei 
of  the  city."  That  on  tiie  easterly  ride  of 
Market  street,  the  only  rente  orer  which  the 
Front  ft  Union  Street  Railway  conld  pam,  In 
order  to  reach  the  nortiieriy  botmdary  of  the 
city,  was  already  oecnpled  by  the  lines  of  the 
wnmlngton  aiy  Railway.  That  the  route 
to  the  northern  boundary  <m  the  westerly  side 
of  Market  street  was  Impracticable.  That 
the  propoaed  extenalon  did  not  strike  the  city 
boondary  anywhere.  That  the  properties 
propoaed  to  be  condemned  did  not  connect 
with  the  city  of  Wllmlngtoit,  so  far  as  shown 
by  the  petltkMis^  by  the  Front  ft  Union  Street 
Une,  or  by  any  other  line.  That,  nnder  the 
statute  referred  to,  they  had  not  a  g^ieral 
power  to  boUd  ratliroads,  or  a  general  power 
to  condemn  lands,  ontsMe  of  the  dty  crt  Wil- 
mington, but  a  special  power.  That  when 
they  owned  and  operated  a  cert^  line  with- 
in the  ctty  of  Wilmington,  they  might  then 
extend  that  Une  beyond  tke  limits  of  said 
dty.  Gonnsel  offered  to  ahow  to  the  court, 
by  aflldaTtta,  that  the  said  company  did  not 
own  aodi  a  railway  within  the  dty  of  Wil- 
mlagtoD  aa  waa  contemplated  1^  the  act, 
which  eoold  be  extended  Into  Braudywlne 
Bodnd. 


Mr.  Saulsbnry:  If  your  honors  are  going  to 
hear  tesUmouy,  I  shall,  of  course,  want  an 
opportunity  to  reply.  I  ol^eet,  howerer,  to 
any  testimony  being  adduced  here,  on  the 
ground  that  the  duty  of  the  court  is  entlr^y 
ministerial,  and  that  any  exerdse  of  Jnd|^ 
ment  In  the  mattw  on  the  part  of  the  court 
IS  oonflned  to  the  srtectloa  (tf  proper  commte- 
alonera. 

The  court  permitted  the  ftdlowing  afBdarlt 
to  be  read:  "State  of  IMaware,  Newcastle 
County— ss. :  Be  It  remembered,  that  on  thla 
16th  day  of  June,  A.  D.  eighteen  hundred 
and  ninety-eight,  personally  came  before  me, 
Wnbur  U  Saase,  a  notary  pnUlc  for  the  state 
of  Delaware,  Nicholas  Spikes,  who,  being  t>y 
mo  duly  sworn  according  to  law,  deposes  and 
says:  That  the  Front  ft  Union  Street-Rallway 
Company  und^  Its  charter  (Laws  Del  1877 
VOL  16,  p.  BOS)  constructed  a  line  oi  railway 
from  Front  vaA  Market  streets.  In  the  cl^ 
of  Wilmington,  westerly  along  Front  street  or 
Lancaster  avenue  to  Union  street,  and  since 
that  time  has  constructed  its  road  westerly 
from  Front  and  Union  vtreets  to  a  point  at 
or  near  Hawley  street;  thot  the  aald  railway 
company  has  not  constructed  any  other  road 
In  the  dty  of  Wilmington,  and  has  not  con- 
structed a  raOway  commencing  at  or  near  the 
Intersection  of  Horttet  and  Front  streets,  In 
the  said  city  of  Wilmington,  extending  east* 
erly  from  said  pofnt  along  Front  street,  past 
the  Philadelphia,  Wilmington  ft  Baltimore 
Railroad  depot,  to  Walnnt  street,  thence  by 
Walnut  street  to  Fifth  street,  thMioe  by  Fifth 
street  to  Church  street,  and  thence  thereby 
to  BBeventh  street,  and  thence  by  EleTentb 
street,  or  any  other  street  connecting  there- 
with, nor  any  part  Uiereof;  and  ttiat  the 
proposed  extension  of  the  aald  Front  ft  Union 
Street  Railway  win  not  be  an  extension  of 
any  line  of  track  of  the  said  company;  and 
that  the  nearest  point  of  the  line  of  the  said 
Front  ft  Union  Street  Railway  Company  to 
the  land  now  proposed  to  be  condemned  Is  at 
Front  and  Market  streets,  In  the  dty  of  Wil- 
mington, and  that  the  proposed  ex^rion  of 
the  said  road  Is  wNhont  cidor  or  rl|^t  what- 
soerer." 

Wlllard  Saulsbnry,  for  petitioner.  Peter  I*. 
Cooper,  Jr.,  William  %.  milea,  and  J.  Bmeat 
Smith,  for  respondent 

LORE!,' O.J.  A  majority  of  the  court  think 
that  this  commission  should  be  appointed. 
We  have  not  the  slightest  hesitancy  about  It. 
It  seems  to  be  very  clear.  It  Is  true  that  the 
charter  names  certain  dlfflciiltles,  which  are 
to  be  removed  before  ttie  road  can  be  built, 
some  of  which  have  been  named  by  Judge 
BPHUANCB  and  by  the  opposing  counsel,— 
such  as  obtainlog  the  consent  of  the  street 
and  sewer  commission  In  certain  cases,  and 
of  other  railroads,  and  also  of  the  owners 
of  land  along  the  route.  With  them,  how- 
erer, we  have  nothing  to  do  In  this  proceed- 
ing.  Orii^naUy  this  road  was  to  be  bunt 
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within  aod  out  to  the  city  Ihnlts.  The  ex- 
tension Is  authorhsed  six  mllee  beyond  the 
city  limits,  the  charter  therein  design&tlDg 
the  authority  and  direction.  Nowhere  1b  It 
expressed  in  the  statute  that  work  shall  ac- 
tually be  begun  on  the  railway  at  Front  and 
Market  streets,  and  be  completed  within  the 
city  limits  first;  nor  Is  there  anything  to  pre- 
vent the  company,  for  their  own  conTentence, 
or  as  they  may  be  able  to  make  arrangement 
for  public  convenience,  from  beginning  at  the 
other  end  of  the  route  first,  and  completing 
from  that  end  to  Front  and  Market  streets. 
Any  other  construction  would  seem  to  be 
technical  and  narrow,  and  might  defeat  the 
construction  of  the  road.  But  we  are  not 
called  upon  to  determine  any  of  these  ques- 
tions, In  this  ex  parte  proceeding,  which  are 
taken  In  the  location  of  the  route.  The  8|tat- 
ute  has  prescribed.  In  terms,  what  Is  neces- 
sary to  be  done  in  this  preliminary  step.  It 
is  not  necessary,  therefore,  for  us  to  go  out- 
side of  that  provision.  The  provision  In  re- 
spect thereto  Is  in  these  words:  "Whenever 
it  shall  be  deemed  by  the  directors  necessary 
to  enter  upon  and  occupy  any  lands,  tene- 
ments, or  hereditaments  for  the  use  of  said 
corporation,  If  the  owner  or  owners  of  such 
lands,  tenements,  or  hereditaments  be  not 
known,  or  be  under  the  age  of  21  years,  or  if 
the  directors  or  such  owner  or  owners  can- 
not agree  upon  the  compensation  to  be  made 
therefor,  the  superior  court  for  Newcastle 
county  in  term  time,  or  any  judge  of  the 
same  in  vacation,  shall,  upon  application  of 
the  company,  appoint,  subject  to  the  limita- 
tions hereinafter  contained,  five  commission- 
ers, who  shall  be  freeholders,  who  shall  go 
upon  the  premises,"  etc.  These  are  all  the 
requirements.  This  petition  sets  forth  every 
material  fact  prescribed  by  the  foregoing  pro- 
vision of  the  taw.  It  designates  the  route, 
and  expressly  states  that  it  has  been  survey- 
ed and  located  In  pursuance  of  charter  au- 
thority; that  the  directors  deem  It  necessary 
to  enter  upon  the  lauds  named  In  the  petition 
for  the  use  of  the  company;  that  the  direct- 
ors had  been  unable  to  agree  with  the  own- 
er of  the  land  for  compensation  therefor,— thus 
complying  strictly  with  the  statutory  require- 
ments. It  Is  upon  the  face  of  this  petition 
that  we  are  authorized  to  act  If,  upon  Its 
face,  the  statutory  requirements  are  met  the 
law  Is  mandatory  upon  us  to  appoint  the 
commissioners.  We  do  not  thereby  deter- 
mine the  rights  of  any  parties;  in  fact  we 
thereby  only  put  the  parties  in  the  position 
where,  In  adverse  proceedings,  either  by  suit 
at  law  or  la  equity,  proper  parties  may  be 
made,  competent  evidence  taken,  and  the 
very  right  of  the  matter  settled,  In  the  usual 
and  regular  way,  before  a  competent  tribunal, 
upon  issues  property  made;  while,  on  the 
other  hand,  a  refusal  to  make  the  appoint- 
ment would  defeat  such  proper  method. 

Every  doubt  which  has  arisen  In  this  appli- 
cation has  grown  oat  of  statements  of  coun- 
sel, made  ontslde  of  tbe  petition,  with  wbldi 


at  this  stage  we  have  nothing  whatever  to 
do.  The  question  of  right  is  to  be  determin- 
ed, not  upon  the  conflicting  statements  of  op- 
posing counsel  In  preliminary  proceedings 
like  this.  The  company  goes  upon  the  land 
at  Its  perlL  If  wrongfully,  the  question  of 
right  may  be  raised  by  an  action  of  trespass 
In  tbe  law  courts,  or  by  an  injunction  in 
chancery.  Then,  upon  competent  and  proper 
proof,  tbe  right  wUl  be  authoritatively  ascer- 
tained. Here  we  have  no  party,  no  compe- 
tent evidence;  the  statute  does  not  even  di- 
rect notice  to  be  given  to  the  owner  of  the 
land  in  this  proceeding.  It  Is  absolutely  ex 
parte.  I  am  therefore  clearly  of  oplulon.  for 
the  reasons  stated,  that  In  this  preliminary 
proceeding  It  Is  neither  the  time  nor  the 
place  to  consider  the  grave  questfons  which 
have  been  suggested  as  to  the  right  of  this 
company  to  extend  Its  lines.  In  our  opinion, 
the  commissioners  ought  to  be  appointed. 

GRUBB,  J.  From  what  1  have  already 
said,  it  is,  of  coarse,  manifest  that  1  quite 
agree  with  the  CHIEF  JUSTICE  in  the  con- 
clusion he  has  reached.  1  look  upon  an  appli- 
cation of  this  kind  to  the  court  as  a  prelim- 
inary proceeding,  and  not  one  that  absolute- 
ly determines  the  title  to  the  property,  or 
which  absolutely  deprives  the  owner  of  his 
property.  Being  such  a  preliminary  pro- 
ceeding, it  strikes  me  that  all  that  is  neces- 
sary for  the  company  making  the  applicatloo 
for  the  appointment  of  tbe  commissioners  to 
condemn  the  land  Is  to  show  to  us,  prima 
facie— First  that  the  legislature  intended  to 
give  them  authority  to  make  the  proposed  ex- 
tension to  their  road,  that  the  legislature 
has  given  such  authority,  and  that  they  are 
seeking  to  carry  out  the  authority  In  the 
manner  conferred  by  the  legislature;  and, 
second,  to  show  that  this  particular  land  Is 
within  the  route  adopted  by  them  for  their 
proposed  extended  railway,  and  that  they 
cannot  obtain  it  by  purchase  from  the  own- 
ers, and  therefore  it  Is  necessary  to  resort 
to  condemnation  proceedings.  This  petition 
to  us  for  tbe  appointment  of  these  commis- 
sioners sets  forth,  in  the  clearest  and  most 
complete  language,  all  those  prerequisites  to 
our  appointment  of  this  commission.  Up- 
on examination  of  tbe  representations  of 
this  petition,  it  is  manifest  that  it  was  drawn 
by  a  very  capable  lawyer,  and  the  form  Is  an 
exceedingly  good  one,— much  better  than 
many  1  have  had  before  me,  both  on  behalf 
of  railroads  and  of  tbe  city  of  Wilmington 
and  others.  At  the  outset  the  petition  rep- 
resents: "That  by  an  act  of  the  general  as- 
sembly of  the  state  of  Delaware,  passed  at 
Dover,  April  8,  1891,  entlUed  'An  act  to 
amend  the  charter  of  the  Front  and  Union 
Street-Rallway  Company'  (Laws  DeL  1877  vol. 
15,  c.  432),  it  was  made  lawful  for  your  peti- 
tioner, the  Front  &  Union  Strect-Railway 
Company,  and  it  was  thereby  authorized  and 
empowered,  to  locate,  extend,  construct,  op- 
erate, and  maintain  Ibm  of  rallwej  to  any 
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place  or  places  ontsldo  the  dty  of  WUmlng- 
ton.  provided  the  place  or  places  selected  to 
which  a  line  of  railway  was  to  be  construct- 
ed be  not  more  than  six  miles  distant  beyond 
the  dty  limits. "  It  next  represents:  "That 
the  board  of  directors  has  selected  a  point 
leas  than  six  mites  beyond  the  easterly  or 
northerly  boundary  limits  of  the  said  city, 
In  or  near  the  Bldge  road,  north  of  Naa- 
man's  creek,  in  the  Delaware  and  Pennsyl- 
ranfa  state  lines,  to  which  It  Intends  to 
hnlld  Its  line  of  railway,  pursuant  to  the 
power  and  authority  by  the  said  act  confer* 
red  upon  the  corporation  petitioner;  and  It 
bath  caused  careful  surreys  of  the  proposed 
route  for  Its  said  railway  to  be  made,  and 
said  board  of  directors  has  selected  the 
route  for  the  said  railway,  and  your  peti- 
tioner Is  now  about  to  constmct  said  rail- 
way." Then  It  proceeds  to  say:  "That  for 
the  purpose  of  locating,  extending,  construct- 
ing, operating,  and  maintaining  the  said  line 
of  railway  before  mentioned,  and  authorized 
by  the  said  act  It  Is  deemed  necessary  by  the 
directors  that  the  corporation  petitioner  shall 
eater  upon,  and  occupy^  take,  and  appropri- 
ate, the  following  described  parcel  of  land 
for  the  use  of  said  corporation,"— and  de- 
scribes the  land,  and  then  proceeds  to  say: 
"That  the  said  parcel  of  land  deemed  neces- 
sary to  be  taken,  and  entered  upon,  occupied, 
and  appropriated.  Is  owned  by  William  V. 
Bond  in  said  Brandywine  Hundred  In  fee 
simple."  It  proceeds  further  to  say:  "That 
the  directors  of  the  said  corporation  peti- 
tioner and  such  owner  cannot  agree  upon 
the  amount  of  compensation  to  be  made 
therefor  to  said  owner,  and  that  your  peti- 
tioner has  therefore  been  unable  to  acquire 
the  said  land  by  purchase."  And  then: 
"That  It  Is  deemed  by  the  directors  of  said 
corporation  petitioner,  and  Is  necessary  for 
your  petitioner,  to  enter  upon,  and  occupy, 
take,  and  appropriate,  the  said  parcel  of 
land,  and  to  acquire  the  title  thereto,  for 
the  purpose  of  locating,  extending,  construct- 
ing, operating,  and  malntatning  said  line  of 
railway  by  the  routes  selected,  ns  afore- 
said;" and  therefore  they  pray  this  court  to 
appoint  the  five  commissioners.  So  that  It 
is  evident  that  the  petition  specifically  and 
unmistakably  presents  to  us  all  those  prereq- 
uinltes  which  I  have  stated,  and  which  I 
tjiink  they  ought  to  have  shown,  prima  facte, 
to  us  before  we  appoint  the  commissioners. 
It  has  been  objected  that  the  legislature  has 
not  really  given  the  power  to  extend  said 
proposed  railway;  but,  upon  hearing  the 
argument,  and  upon  an  examination  of  these 
acts  of  the  lesrislatnre,  so  far  as  we  have  been 
able  to  examine  them,  I  cannot,  at  this  pre- 
liminary stage,  concur  with  the  counsel  who 
make  that  point  as  an  objection  to  our  grant- 
ing this  petition.  I  feel  satisfied  that  the 
petltlouers  have  shown,  prima  facie,  that 
the  legislature  has  given  the  power  to  extend 
It  as  tbeft  the  petitioners,  declare  tbey  in* 
trad  It  •hall  be  extended. 


Tlie  only  other  objection,  then,  Is  that  they 
have  not  shown  that  tbey  have  complied 
with  some  alleged  prerequlsltesi—that  Is.  that 
they  have  not  obtained  the  permission  of  the 
street  and  sewer  department  of  this  city  aa 
one  step.  I  do  not  think  that  It  la  neces- 
sary to  obtain  that  at  this  stage  of  the  pro- 
ceedings. It  win  be  proper  to  make  that 
objection  when  the  land  Is  about  to  be  ac- 
tually taken,  and  In  some  other  tribunal,  for 
instance,  the  court  of  chancery. 

In  regard  to  the  objection  which  my  learned 
and  respected  Brother  SPBUANCE  has  made, 
or  which  I  imderstood  him  to  have  made, 
viz.  that  this  application  does  not  set  forth 
specifically  the  route  and  the  names  of  the  pre- 
scribed streets  which  It  must  run  upon,  from 
the  commencement  of  It,  on  the  point  of  the 
existing  railway  to  the  proposed  termination 
of  It,  it  does  not  strike  me  that  It  Is  neces- 
sary In  this  application.  In  their  petition  they 
state  that  they  have  selected  a  route,  pursu- 
ant to  their  statutory  authority,  that  they 
have  surveyed  that  route,  and  that  the  land 
proposed  to  be  taken  Is  within  the  boundary 
of  that  route.  In  road  petlUons  to  the  court 
of  general  sessions,  the  courses  and  distances 
and  the  names  of  Intermediate  property  hold- 
ers are  set  out  But  such  applications  diCTer 
from  this.  The  law  expressly  requires  these 
to  be  set  out  In  the  road  application  to  the 
court  And,  secondly.  In  such  application  to 
the  court  the  court  Is  empowered  to  authorize 
the  new  road  to  be  laid  out  In  this  Instance 
the  legislature  has  been  appealed  to,  and  has 
Itself  determined  and  authorized  the  route, 
and  the  application  to  us  now  is  simply  to 
appoint  the  commissioners  to  assess  the  dam* 
ages  for  the  taking  of  the  Isnd,  If  taken, 
which  is  shown  by  the  application  to  be  with- 
in the  route,  and  within  a  route  surveyed  and 
selected,  as  Is  alleged,  In  accordance  with 
the  authority  and  power  granted  by  the  leg- 
islature. Therefore,  In  this  application  it 
does  not  strike  me  It  is  necessary  to  set  out 
the  route  specifically.  In  this  sort  of  ap- 
plication, that  which  Is  set  out  In  this  peti- 
tion, and  which  I  have  already  read,  seems 
to  be  amply  sufficient,  and  therefore  that  ob- 
jection does  not  seem  to  Justify  our  refusing 
to  appoint  these  commissioners.  I  do  not 
think  It  necessary  to  say  anything  further. 
I  have  said  enough. 

SPRUAN'CE,  J.  (dissenting).  This  Is  an  ap- 
plication by  the  Front  &  Union  Street-Rail- 
way Company  for  a  commission  to  condemn 
certain  lands  situated  In  Brandywine  Hun- 
dred for  the  extension  of  the  line  of  the  said 
company.  The  taking  of  private  property  for 
public  use  under  the  right  of  eminent  domain 
Is  the  exercise  of  one  of  the  highest  powers 
of  the  state,  and  should  not  be  allowed,  ex- 
cept upon  a  strict  compliance  with  the  re- 
quirements of  the  law.  If,  at  the  Initial  stage 
of  the  proceedings  for  this  purpose,  It  does 
not  appear  that  the  applicant  has  complied 
with  the  conditions  Imposed  by  the  statutes. 
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all  action  should  at  once  be  snspended.  Eren 
if  In  such  case  there  should  be  no  vltlmatt 
depriratlon  of  propertr,  the  Issuing  a  com- 
mission alone  Is  Bore  to  be  attended  with 
Inconrenlence,  expense,  and  loss  to  the  own- 
ers. We  ought  not  to  leave  It  to  any  other 
tribunal  to  rectify  our  action  In  respect  of  any 
matter  which  we  can  InteBlgently  determine 
at  this  stage.  For  these  reasons,  It  appears 
to  me  that  this  Is  the  proper  time  for  us  to 
Inquire  and  determine  whether  the  petitioner, 
upon  the  case  now  shown,  has  the  right  to 
hare  the  lands  in  question  condemned;  and, 
If  Ibis  question  is  answered  In  the  negattre, 
the  commission  should  not  be  Issued.  This 
company  Is  by  the  act  of  assembly  given  the 
power  to  extend  its  line  from  Front  and 
Market  streets  to  a  point  not  exceeding  six 
miles  beyond  the  city  line,  and  for  this  pur- 
pose  to  condemn  lands.  But  this  power  la 
subject  to  certain  conditions  and  limitations, 
—for  example,  the  extended  line  cannot  be  by 
any  of  the  city  streets  occupied  by  the 
WUmlngton  City  Rallmy  Company  without 
Ita  consent  nor  by  any  of  the  city  streets 
without  the  consent  of  the  city.  The  petition 
sets  forth:  "That  the  board  of  directors  has 
selected  a  pohtt  less  than  six  mUes  beyond 
the  easterly  or  northerly  boundary  limits  ot 
the  said  dty,  In  or  near  the  Ridge  road,  north 
of  Xaaman'B  creek,  in  the  Delaware  and  Fenn- 
aylranla  state  line,  to  which  It  Intends  to 
bnlia  Ita  Bne  of  raAwio^.  pursuant  to  the 
power  and  antborlty  1^  the  aald  act  ctrnferred 
upon  tb»  corporatlcm  petitioner;  and  it  hath 
caused  careful  surreys  of  the  proposed  route 
for  Its  aald  railway  to  be  mad^  and  said 
board  of  directors  has  selected  the  route  for 
the  said  railway,  and  your  petitioner  Is  now 
about  to  construct  said  railway."  The  peti- 
tion does  not  show,  nor  does  It  otherwise 
appear,  by  what  ronte  the  extension  is  to  run 
from  Front  and  Market  streets  to  the  dty 
line,  nor  whether  it  Is  by  streets  occupied  by 
the  WUmhigton  City  RaJQway  Company;  and, 
If  so,  whether  the  consent  of  that  company 
has  beoi  obtained,  nor  whether  the  consent 
of  the  city  has  been  obtained  for  Uie  use  of 
any  of  Its  streets  for  this  purpose.  Indeed, 
it  appears  from  the  d]scuB8l(m  of  conn»^ 
before  us  that  the  petitioner  has  not  as  yet 
determined  by  what  route  It  will  proceed 
from  Uie  beginning  point  to  the  dty  line,  and 
that  It  reserves  that  subject  for  future  con- 
sideration. Before  the  railway  can  he  ex- 
tended beyond  the  dty  line,  there  must  he  a 
railway  to  the  city  line,  if  not  constructed* 
at  least  located  and  determined  upon  by  a 
route  which  is  authorized  by  law.  How  can 
there  be  on  extension  of  a  line  the  locatltm 
of  which  has  not  yet  been  settled  even  in 
the  minds  of  the  directors  of  the  i>etltloiUng 
company?  What  propriety  Is  there  in  call- 
hig  the  thing  now  asked  to  he  done  in 
Brandywine  Hundred  an  extension  of  a  thing 
which  exists  neither  in  tact  nor  In  plan?  If 
we  order  this  commission,  we  make  it  90a- 
sible  for  the  petitioner  to  condemn  land  for 


the  construction  of  a  road  In  Brandywine 
Hundred  not  reaching  the  city  line,  but  con- 
nected vrttb  the  terminus  or  line  of  the  road 
of  some  other  company  running  Into  the  city, 
thus  dispensing  with  any  further  extension 
of  the  line  of  the  petitioner.  This  would  be 
an  evasion  of  the  true  Intent  and  meaning  of 
the  act.  which  should  not  be  allowed. 

For  these  reasons,  I  am  of  the  opinion  that 
the  prayer  of  the  petitioner  should  be  re- 
fused. 


FBASGR  V.  ROS& 
(Sopetier  Court  of  Delaware.  KeweaaCIeb 
Jane  16^  ms.) 
Sub— iMsraonox— Dbli  TSBT—Cn-Orr. 

1.  Though  eoDtract  for  sale  of  timber  la  made 
without  reference  to  a  proposition  of  the  seller 
for  inspection  by  the  onyer  at  a  point  tnter- 
uedfate  that  of  shipment  and  delivery,  sutMe- 
mwnt  acceptaaee  by  the  buyer  of  Ae  proposi- 
ma  modiSes  the  coatract. 

2,  Failure  of  buyer  of  logs  to  reject  them  at 
point  intenoediate  that  of  shipment  and  deliv- 
ery, agreed  on  as  place  ot  Inspection,  is  equival- 
ent to  aronval,  the  defects,  If  erlsttPK  bring 
patent. 

8.  The  buyer  of  logs,  thooffh  agrering  to  In- 
spect them  at  point  intermediate  that  of  ship- 
ment, a  place  where  they  were  transferred  frcHn 
ears  to  boats,  is  not,  after  inspection,  obliged  to 
prevent  rejected  logs  from  going  further,  but 
merely  to  give  the  seller  notice  of  the  result  of 
inspection. 

4.  Plaintiff  having  dedlned  to  reply  t»  plea  tti 
setoff  till  the  same  should  be  drawn  caU  de- 
fendant's failure  to  draw  It  ont  was  an  aban- 
donment of  it 

6.  A  buyer  cannot  claim  damage  for  failure 
of  the  seller  to  deliver  in  stipulated  time,  hav- 
ing accepted  them  when  delivered  thereafter. 

Action  by  Charlee  Fraser  against  Peter 
Sanford  Boss.  Verdict  for  pialntUf. 

Barry  Bmmons,  for  plaintiff.  Benjamin 
Mield%  tar  dtfendant 

At  the  trial*  counsd  for  plahitlff  dfered  in 
evidence  a  letter  from  the  defraidant  to  the 
plaintiff,  dated 'December  30,  1886.  in  regard 
to  inspection  of  piling  at  Jersey  City.  Said 
letter  was  admitted  subject  to  objeethm.  At 
a  bUer  stage  ot  Qie  trial,  plaintiff's  connsd 
began  to  quote  from  the  letter.  Counsel  tor 
defendant  objected  to  any  reference  to  the 
letter  in  any  way  to  affect  the  contract,  on 
the  gionnd  that  It  was  Irrelevant  to  the  is- 
sue. 

Counsel  for  plaintiff:  I  will  eudeavw  to 
show  that  the  plaintiff  made  It  one  of  the  00a- 
dlthxiB  of  this  contract  in  his  lettar  of  De- 
cember 8;  1886,  to  the  defendant,  that  this 
inspection  should  be  made  1^  the  defendant 
at  Jersey  City*  and  that  the  latter  should  put 
one  of  his  men  there  to  make  the  lnBpecti<Hi. 
In  this  lettw  of  December  30, 188^  from  the 
defendant  to  the  plaintiff,  that  same  matter 
is  refeired  to  by  the  defendant  I  eontraid  It 
Is  a  very  material  part  of  this  contract,  and 
the  whole  case  turns  on  It  We  propose  to 
show  by  the  witness  that  he  made  arrange- 
ments to  have  thia  ln^>ection  made  there, 
and  that  the  defendant  In  accordance  with 

Digitized  by  Google 


Del) 


FBASEB 


T.  BOSS. 


205 


tills  condition  In  this  contract;  did  mate  his 
Inspections  there. 

LORB,  C.  3.  1  understand  Uiat  on  Deccon- 
ber  Stta  Uiere  was  a  tetegnun  s«nt  br  the 
plalntUt  to  the  defendant  and  also  a  latter; 
ud  that  m  the  taleflnuii  he  did  not  'Bay 
UTthhig  about  Inapectlwk,  but  la  the  latter 
be  dU.  To  the  td^ciain  the  defendant  tale* 
snvbed  an  answer  of  acceptance,  and  wrote 
a  ]oag  letter  on  0ie  aanw  daj,  cnntslnlng  the 
•cbedole  or  order,  before  he  had  nceired  the 
lottn  of  the  plalntift  in.  regard  to  the  matter 
of  taupectiuL  But  soKKwe  he  had  reoeived 
both  the  plaintlfrs  telegram  and  the  letter, 
end  had  seen  ft  to  smd  this  long  letter,  eut- 
ing  qiedAcall7  In  turns  the  oontnet,  and  y«t 
did  not  mention  auTtUng  about  the  Inivec- 
tloD.  The  queatlon  la  irtiether  It  would  or 
not  be  Importing  something  elie  Into  the  con- 
tract If  this  letter  of  December  aoth  to  the 
plaintiff  la  aflmlttwl. 

GRUBB.  3.  The  admlsslblUtr  of  tbis  let- 
ter It  objected  to.  Let  ns  first  con^d^  the 
matter  as  It  stands  before  Tia.  Here  Id  the 
iltnatton:  On  December  8th  the  plaintiff 
wat  that  telegram  to  the  defendant  On 
tbe  8th  the  defendant  annrered  his  telegram 
that  be  accepted  It  On  the  &th  It  la  presum- 
ed that  tbe  defendant's  letter,  or  schedule,  as 
be  calls  It  setting  forth  the  terms,  had  been 
rrcelTed  by  the  plaintiff.  If  It  had  been  re- 
ceived by  the  plaintiff,  and  in  that  schedule 
setting  fortb  epeclflcally  the  terms  of  the  coo- 
tract  the  plaintiff  knew  that  he  had  aent  that 
alleged  letter,  he  necessarily  must  know  by 
the  specific  terms  ot  the  schedule  that  that 
part  of  his  letter  of  tbe  Sth— that  Is,  tbe  ex- 
uQloatlon  at  Jersey  Cltj^was  not  in  the 
schedule.  Knowing  that  be  mus£  either  In- 
to that  tbat  letter  had  not  reached  tbe  de- 
fnidant  or.  If  It  had,  that  tbe  defendant  had 
not  chosen  to  accept  tbat  part  of  tbe  propo- 
sition. WItb  that  knowledge-eltber  tbat  he 
had  not  received  It  or  that  he  had  r^udiated 
tbat  part  4^  l^he  chose  to  aeoepit  the  spe- 
dfle  terms  of  tbat  sebedule.  When  be  did 
Out,  we  muat  presume  diat  the  contract  was 
comi^te,  and  this  could  only  be  need  for  the 
PQfpose  ot  showing  a  modlfloatlon  of  tills 
ipeclfic  contract  How  can  w«  allow  tbia 
letter  to  be  admitted,  except  for  the  purpose 
•f  sbowii^  a  snbeequent  modiflcattoa  or  ad- 
dition to  the  contract,  wbleh  was  completed 
by  tbe  plalntBTs  unconditional  acceptance  by 
bis  letter  of  Deconber  9^  and  tbe  defend- 
ant's said  schedule  letter  of  December  Sth. 
That  tberef  Me,  In  my  judgment,  la  the  quea- 
tlon  wbldi  we  now  bare  to  dedde. 

SFRUANCB,  J.  The  question  now  before 
tbe  conrt  arises  upon  the  admissibility  of  a 
letter  from  tbe  defendant  to  the  plaintiff, 
ilated  December  30,  1896,  which  we  admitted 
irtibject  to  later  objection,  when  we  shonld 
have  the  matter  more  fully  before  us.  The 
objection  now  made  Is  equivalent  to  a  mo- 
tion to  strike  the  letter  out  Leaving  out  of 
acconnt  the  correspondence  prior  to  the  SOi 


of  December,  which  is  not  material  to  tbe 
present  inquiry,  the  first  thing  of  importance 
Is  the  following  telegram  from  the  plaintiff 
to  tbe  defendant  dated  December  8,  1S96: 
"Can  furnish  eight-inch  points  eight  cents; 
ten-inch,  nine  and  a  half;  delivered  on  Har- 
lem river.  Wire  answer."  On  the  same  day 
tbe  defendant  replied  by  telegram,  as  fol- 
lows: *'Wm  accept  your  offer.  Send  full 
schedule  by  malL"  On  the  same  day  the  de- 
fendant wrote  to  the  plaintiff  the  long  letter 
in  evidence,  which,  on  its  face,  purports  to 
be  in  reply  to  the  plaintiff's  telegram  of  the 
same  date,  and  makes  uo  reference  to  tbe 
plaintiff's  letter  of  tbat  date,  which  appears 
then  not  to  have  been  received.  In  the 
plaintiff's  letter  of  December  Sth  Is  found  the 
first  allusion  to  the  subject  of  inspection, 
which  is  as  follows:  "We  would  also  want 
you  to  put  a  man  on  the  piling  as  they  arrive 
at  Jersey  City,  to  inspect  them  at  that  point, 
so  that  If  there  should  be  any  piling  that 
would  not  pass  It  would  not  be  8hi];^>ed," 
etc.  Then  comee  the  plaintiff's  letter  of  De- 
cember 9tb,  in  which  be  says:  "Tour  letter 
of  the  eighth  lust  at  hand,  and  contents 
duly  noted,  and  order  entered  In  book,"  etc. 
This  was  an  acceptance  of  the  proposition 
contained  In  the  defendant's  letter  of  Decem- 
ber 8th,  but  In  that  letter  there  was  no  allu- 
sion to  the  subject  of  insi>ectiott.  To  the 
plaintiff's  letter  of  December  8th,  as  to  in- 
spection, the  defendant  made  no  reply  until 
the  30tb  of  Decemlwr,  when  he  wrote  as  fol- 
lows: "Yon  state  in  one  of  your  letters  that 
you  wish  us  to  inspect  these  sticks  as  they 
are  unloaded  on  the  arrival  at  Jersey  City. 
We  assume,  in  billing  them,  delivery  Is  called 
for  at  destination.  In  any  case  we  would 
not  be  apt  to  get  the  ntunbers  of  the  cars  at 
Jersey  City.  Yon  should  therefore  make 
some  arrangement  with  tbe  freight  agent  to 
notify  us  of  the  arrival  of  the  cars  here.  In 
order  that  we  may  Inspect  without  delay." 
While  the  other  terms  of  the  contract  be- 
tween the  parties  had  been  agreed  upon  as 
above  stated,  there  Is  nothing  shown  as  to 
any  agreement  between  them  In  respect  to 
the  place  of  inspection,  until  the  letter  of  the 
defendant  of  the  80th  of  December,  in 
which  he,  In  effect,  accepts  the  plaintiff's 
proposition  that  Jersey  City  should  be  tbe 
place  of  inspection.  We  therefore  think  that 
the  defendant's  letter  of  tbe  30th  of  Decem- 
ber is  material  and  admissible. 

Tbe  defendant  prayed  the  court  to  charge 
the  Jury,  In  part  as  follows:  "That  accept- 
ance after  inspection  was  a  condition  prece- 
dent to  any  obligation  upon  the  vendee,  or 
the  vesting  of  property  in  him.  That  any 
unequivocal  act  signifying  an  intention  to 
reject  establishes  a  rejection,  and  disproves 
an  acceptance.  The  purchaser  Is  not  bound 
to  retnm  tbe  rejected  goods,  or  offer  to  re- 
turn them,  or  place  them  In  neutral  custody. 
The  rejected  goods  continue  the  property 
of  the  seller,  who  Is  bound  to  look  after  and 
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care  for  hta  own.  In  this  case,  marking  the 
rejected  piles  and  fenders,  and  notifying 
plaintiff,  amount  to  a  rejection,  and  disprove 
an  acceptance." 

SPRUANCB,  J.  (charging  Jury).  This  is  an 
action  brought  hy  Charles  Eraser  against  Pe- 
ter Sanford  Ross,  to  recover  $1,352.26,  tbe 
balance  of  the  price  or  value  of  4,233  piles 
and  652  fenders,  alleged  to  have  been  sold 
and  delivered  by  the  plaintiff  to  the  defend- 
ant between  the  Slst  of  December,  1896,  and 
the  16th  of  July,  1807.  It  aj^pears  by  the 
evidence  that  the  plaintiff  was  a  dealer  In 
timber,  having  his  place  of  btislness  in  Phila- 
delphia, and  that  the  defendant  was  a  wharf 
builder,  having  his  place  of  business  In  Jer- 
sey Cl^,  and  that  he  was  then  engaged  In 
the  erection  of  certain  piers  and  bulkheads 
In  Harlem  river  for  the  city  of  New  York. 
The  contract  between  the  parties  was  made 
by  correBpondence.  This  correspondence  be- 
gan In  the  latter  part  of  November,  1896.  but 
was  not  material  until  tbe  8th  of  December, 
1896,  when  the  plaintiff  telegraphed  to  the 
defendant  an  offer  to  furnish  logs  of  certain 
dimensions  at  certain  prices,  and  the  de- 
fendant on  the  same  day  telegraphed  his  ac- 
ceptance of  this  offer,  and  promised  to  send 
"full  schedule  by  malL*'  In  further  reply  to 
the  plalntltTs  telegram,  and  In  accordance 
with  his  own  telegram,  the  defendant  on  the 
same  day,  December  8th,  wrote  a  long  lettei 
to  the  plaintiff,  giving  an  order  for  the  tim- 
bers required,  in  which  he  set  forth  the 
kinds,  quality,  dimensions,  places  of  delivery, 
prices,  time  of  shipment,  etc.  To  this  the  de- 
fendant, the  next  day,  December  9th,  replied 
as  follows:  "Your  letter  of  the  8th  Inst.,  con- 
taining schedule  of  sizes  of  piling,  etc.,  re- 
quired for  your  work.  Is  duly  received,  con- 
tents fully  noted,  and  orders  entered  on  our 
books."  The  said  order  of  tbe  defendant, 
dated  December  8th,  with  tbe  said  accept- 
ance of  the  same  by  the  plaintiff,  dated  De- 
cember 9th,  constituted  the  contract  between 
the  parties  at  that  time.  It  will  be  observed 
that  thus  far  there  had  been  no  agreement 
between  them  as  to  the  Inspection  of  tbe  tim- 
ber by  the  defendant.  On  December  8th  the 
plaintiff  wrote  a  letter  to  the  defendant,  In 
which  he  said:  "We  would  also  want  you 
to  put  a  man  on  the  piling  as  they  arrive  at 
Jersey  City,  and  inspect  them  at  that  polnC^ 
so  that.  If  there  should  be  any  piling  that 
would  not  pass,  they  wlU  not  be  shipped  op 
to  the  works,  and  at  unnecessary  expense  to 
us."  By  the  testimony  of  the  defendant,  and 
from  an  inspection  of  the  papers  In  evidence. 
It  clearly  appears  that  this  last-mentioned 
letter  had  not  been  received  by  the  defend- 
ant when  he  gave  his  order  of  December  Sth, 
and  there  Is  no  evidence  of  any  reply  to  the 
same  until  December  30th,  when  the  defend- 
ant, writing  to  the  plaintiff  as  to  other  mat- 
ters, says:  "You  state  in  one  of  your  letters 
that  yon  wished  us  to  inspect,  these  sticks  as 
they  were  unloaded  from  the  cars  Into  light- 


er at  Jersey  City.  We  assume.  In  billing 
them,  delivery  Is  called  for  at  destination,  in 
which  case  we  should  not  be  apt  to  get  the 
numbers  of  the  cars  at  Jersey  City.  You 
should  therefore  make  some  arrangement 
with  the  freight  agent  to  notify  us  of  the  ar- 
rival of  the  cars  here,  in  order  that  we  may 
Inspect  same  without  delay."  While,  as  you 
have  seen,  the  contract  was  concluded  by 
the  plaintiff's  acceptance  on  December  9th 
of  the  defendant's  order  of  December  Sth, 
the  defendants  reply  of  December  30th  to 
the  plaintiff's  pn^sltlon  of  December  Sth 
modified  or  added  new  terms  to  the  contract 
in  reference  to  the  inspection.  But  for  this 
latw  agreement,  there  would  have  been  no 
inspection  by  the  defendant  until  the  logs 
arrived  at  their  points  of  delivery.  This  ar- 
rangement did  not  change  the  places  of  de- 
livery as  before  agreed  npon,  but  merely  pro- 
vided for  Inspectltm  at  Jersey  City  while  tbe 
logs  were  In  transit.  It  Is  agreed  that  all 
of  the  4,235  piles  and  ^2  fenders  mentioned 
in  tbe  plalntlCTs  bill  of  particulars,  were 
shipped  by  the  plaintiff  to  the  defendant,  and 
that  they  were  all  inspected  by  the  defend- 
ant's agents  at  Jersey  City.  Of  these,  454 
piles  and  302  fenders  were  rejected  by  the 
defendant's  agents  at  Jersey  City,  as  not  up 
to  the  standard  prescribed  by  tbe  contract 
These  rejected  logs  were  afterwards,  with 
the  others,  delivered  at  the  places  specified 
by  the  contract,  except  a  small,  number  de- 
livered at  another  place  on  account  of  the  Ice 
In  the  river,  but  the  defendant  refused  to 
pay  for  the  same.  The  defendant  was  not 
bound  to  accept  any  logs  which  did  not  con- 
form to  the  contract,  but  he  was  bound  to 
accept  such  as  did.  The  plaintiff  insists  thai 
the  defendant's  Inspection  at  Jersey  City  was 
not  fairly  made,  and  that  ail  of  the  logs  ship* 
ped  by  him  were  such  as  the  contract  re- 
quired. The  defendant's  Inspection  at  Jersey 
City  was  not  conclusive  upon  tbe  plaintiff, 
and  It  is  your  duty,  after  a  careful  examina- 
tion of  all  of  the  testimony  upon  the  subject, 
to  determine  whether  the  rejected  logs,  or 
any  part  of  them,  did  or  did  not  conform  to 
the  contract  requirements. 

Tbe  defendant  claims  that,  besides  the  logs 
rejected  by  him  at  Jersey  Gity,  there  were 
others  delivered  which  were  not  audti  as  the 
contract  required,  which  be  was  unable  to 
use,  and  that  he  is  not  bound  to  pay  tot  the 
same.  Under  the  agreement  to  make  the 
inspection  at  Jersey  Olty,  the  defendant  was 
bound  to  accept  at  the  points  of  delivery  the 
logs  which  he  did  not  reject  at  Jers^  City. 
Tbe  failure  to  reject  there  was  equivalent  to 
approval.  The  alleged  defects.  If  they  exist- 
ed, were  i;>atent,  and  such  as  any  fairly  com- 
petent person  could  at  once  discover.  If  the 
defendant  approved,  or  failed  to  condemu, 
oak  logs  which  were  not  white  oak.  It  Is  too 
late  now  for  him  to  make  objection  on  tliat 
ground.  The  inspection  agreed  upon  was  not 
limited  to  measurements  alone,  bat  was  to 
be  as  to  all  matters  necessary  to  determine 
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whether  tbe  logs  came  up  to  the  contract  de- 
SCTlptlon;  and  It  tbe  defeadant  Inspected  as 
to  size  only,  or  If  his  Inspector  waa  incom- 
petent to  determine  as  to  quality  and  kind, 
that  is  bli  loss,  and  he  is  bound  by  the  in- 
spection wblcb  he  made  at  Jersey  City.  The 
plaintiff  claims  that  It  was  the  duty  of  the 
defendant,  not  merely  to  Inspect  the  logs, 
and  determine  what  came  up  to  the  standard, 
but  that  It  was  also  bis  duty  to  take  charge 
of  tbe  logs  rejected,  and  prerent  them  from 
going  beyond  Jersey  City.  No  such  duty 
rested  upon  tbe  defendant  Jersey  City,  the 
place  of  Inspection,  was  only  a  point  in  tbe 
transit  of  the  logs  from  the  woods  to  tbe 
places  where  they  were  delivered  by  the 
plaintiff.  Tbe  arran^ments  for  tbe  carriage 
of  the  logs  by  railroad  to  Jersey  City,  and 
thence  by  lighters  to  tbe  place  of  destine 
tioD.  were. made  by  the  plaintiff,  who  was 
responsible  for  the  freight  The  railroad 
men  and  the  lighter  men  were  the  carriers 
of  tbe  plalntlfl;  and  the  defendant  bad  no 
right  to  lay  bis  hands  on  any  of  the  logs, 
other  than  to  measure  them  and  Inspect  tbem^ 
until  they  arrlred  at  the  points  of  destina- 
tion. Tbe  contract  did  not  contemplate  they 
ahonld  be  In  tbe  possession  of  the  defendant 
at  Jersey  Oity,  m  that  be  should  interfere 
with  them  there,  farther  than  was  necessary 
for  the  purpose  of  inspection.  It  was  not  the 
dnty  of  tbe  defendant  to  store  them  on  tbe 
wharf  or  on  the  railroad  property,  or  to  make 
any  other  disposition  of  them.  At  that  time 
they  were  not  his  property,  whether  approved 
or  dIsapproTedt  and  he  had  no  right  to  take 
Qie  rejected  or  approved  logs  from  the  pos- 
seedon  of  the  plaintiff  or  from  the  possession 
ot  tbe  carrier,  whether  railroad  or  lighter 
man.  If.  on  the  other  hand,  the  defendant 
nsnrped  control  and  exercised  ownership  over 
tbe  rejected  logs,  so  as  to  prevent  their  being 
left  at  Jersey  City,  or  if  he  afterwards  appro- 
priated them  to  his  own  use,  he  would  be 
bound  to  pay  for  them.  It  was  the  duty  of 
tbe  defendant  within  a  reasonable  ^me  to 
notify  0ie  i^Iotiff  of  the  result  of  the  In- 
spectlon*  Informing  him  what  logs  had  been 
rejected  as  not  conforming  to  the  contract 
Ton  are  to  determine  from  the  eridence 
whether  such  notice  was  given.  It  was  not 
the  dnty  of  tbe  defendant  to  return  to  the 
plaintiff,  either  from  Jersey  City  or  from  the 
places  where  they  bad  been  delivered,  the 
togs  which  were  not  such  as  the  contract  re> 
qnlred,  and  which,  fbr  that  reason,  bad  been 
rejected  at  Jersey  City. 

The  defendant  claims  that  there  was  a 
usage  or  enstom  of  the  trade  giving  to  the 
pnrcbaser  a  credit  of  00  days  after  delivery 
and  acceptance,  with  the  right  to  pay  at  any 
time  before  the  expiration  of  said  credit,  and 
deduct  2  per  cent  for  cash,  and  that  he  did 
within  this  period  pay  to  the  plaintiff  f  2,2ia- 
14,  and  to  therefore  entitled  to  the  discount  on 
the  same  amounting  to  %4A.VT.  As  the  con- 
tract of  the  parties  appoints  no  time  of  pay- 
men^  tbe  defendant  was  bound      pay  for 


the  timber  upon  Its  delivery  and  acceptance, 
unless  there  was  some  usage  or  custom  of  the 
trade  which  fixed  a  different  time  of  pay- 
ment la  construing  a  mercantile  contract, 
the  m«ming  and  lntentl<m  ot  tbe  parties,  not 
expressed  or  declared  In  the  instrument,  may 
be  ascertained  by  the  usage  or  custom  of  the 
trade.  Such  usage  or  custom,  however,  must 
be  general,  uniform,  and  notorious.  It  is  not 
enough  that  It  be  the  usage  or  custom  of  one 
of  the  parties  to  the  contract,  or  of  some  per- 
sons engaged  in  the  trade,  but  it  must  be  the 
general  usage  or  enstom  of  those  engaged 
in  the  trade  at  the  place  where  the  contract 
was  made  or  was  to  be  performed,  so  general 
that  those  who  are  there  engaged  in  the 
trade  are  to  be  presumed  to  know  of  Its  ex- 
istence. On  the  other  band,  it  la  not  neces- 
sary that  such  usage  or  custom  should  be 
universal,  or  that  It  should  prevail  all  over 
the  country.  It  Is  sufficient  that  it  be  gen- 
eral, uniform,  and  notorious  In  the  particular 
trade  or  business  to  which  the  contract  re- 
lates, at  the  place  where  the  contract  was 
made  or  was  to  be  performed.  If  you  find 
from  the  evidence  that  such  a  usage  or  cus- 
tom existed  where  this  contract  was  made 
or  to  be  performed,  it  is  to  be  presumed  that 
the  parties  had  It  in  view  when  they  made  the 
contract  and  intended  to  t)e  bound  by  it. 
In  such  case  the  defendant  would  be  entitled 
to  the  discount  claimed  on  such  [Uiyments  as 
be  made  to  the  plaintiff  before  the  expiration 
of  the  QO-days  credit  but  not  on  the  amounts 
paid  by  him  within  that  time  for  freight 
lighterage,  and  demorrage. 

The  defendant  claims  an  allowance  of  ^02.- 
06,  tbe  amount  of  his  alleged  expenses  In  the 
removal  of  the  rejected  logs  from  Sherman's 
creek  and  14Gth  street  to  Weehawken,  and 
taking  care  of  the  same.  This  claim  it  not 
included  In  the  notice  of  recoupment,  and 
cannot  therefore,  be  allowed  as  a  recoup- 
ment Nor  can  it  be  allowed  under  the  de- 
fendant's plea  of  set-off.  The  plaintiff  Joined 
issue  on  all  of  the  other  pleas  of  the  defend- 
ant, but  declined  to  reply  to  the  plea  of  set- 
off until  the  same  abould  be  drawn  out  The 
defendant  failed  to  draw  out  this  plea,  which 
is  equivalent  to  an  abandonment  of  it  and 
issue  was  never  Joined  upon  It  There  be- 
ing, therefore,  no  pleading  in  the  case  under 
which  this  claim  can  be  made,  It  cannot  be 
allowed  by  you. 

As  the  contract  provided  that  the  delivery 
of  the  logs  should  be  commenced  withm  10 
days  and  completed  within  60  days  after  tiie 
making  of  the  contract,  and  as  it  appears  by 
the  plalntiers  bill  of  particulars  and  by  the 
evidence  that  neither  of  these  conditions  was 
complied  with,  the  defendant  Insists  that  be 
Is  entitled  to  recoup  In  damages  for  the  fail- 
ure of  the  plaintiff  to  deliver  within  those 
times.  The  defendant  might  have  refused 
to  receive  the  logs  after  the  times  fixed  by 
the  contract  but  as  be  did  not  do  so,  but  ac> 
cepted  them,  he  waived  and  cannot  now 
dalm  any  damages  on  account  of  the  failure 
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of  tbe  plaintiff  to  deliver  wltMa  the  contract 
time. 

The  plaintiff  la  entitled  to  interest  on  bqcIi 
sum  as  you  may  find  to  be  due  to  bim  trom 
the  time  tbe  aame  became  due  and  payable. 

You  are  the  aole  judges  as  to  all  disputed 
^oeBtious  of  fact,  but  It  la  your  duty  to  ac* 
cept  the  Interpretation  of  the  written  con- 
tract and  the  statement  of  the  law  as  given 
to  yon  by  the  court 

Exception  noted  by  the  plaintiff. 

Verdict  for  the  plalntifl  fOr 


STATE  T.  FISHEB. 
(Conrt  of  Oyer  and  Terminer  of  Delaware. 
Newcastle.   May  28.  18BS.) 
Ihpiachikq  WiTNSM— Btidmob. 

1.  Defendant  cannot  be  asked,  for  the  porpoae 
«f  impeachiDg  hia  credibility,  whether  lie  has 
ever  been  convicted  of  a  certain  crime  in  the 
court  In  which  he  Is  being  tried;  tlie  record  of 
tbe  conviction  being  the  best  evidence,  and 
immediately  accessible. 

2.  In  order  to  conatitnte  bnrglary,  within 
Bev.  Code.  c.  128,  1  7.  providing  that,  if  any 
Deraon  shall,  in  the  nighttime,  break  and  enter 
Into  a  dwellfng  house  with  intent  to  commit  a 
certain  crime,  he  shall  be  guilty  of  hurglaty. 
both  the  breaking  and  entering  most  be  shown, 
and  both  must  be  In  the  ni^ttime. 

8.  Where  defendant  Is  charged  with  burglary 
by  breaking  and  entering  into  a  dwelling  house 
with  intent  to  commit  a  rape,  the  specific  in- 
tent must  be  shown. 

4.  Where  the  evidence  is  drcnmstantlal,  the 
Jury  must  be  satisfied,  not  only  tbat  the  cir- 
cumstances proved  are  consistent  with  defesod- 
ant's  guilt,  oat  that  the  facts  are  ioconsistrat 
with  any  other  rational  conclusion  than  that 
the  accused  is  guilty  of  the  alleged  offense. 

Lore,  0.  J.,  dissenting. 

William  Fisher  was  tried  for  bm^Iary  wUh 

Intent  to  commit  rape.  Verdict  of  guilty. 

When  put  upon  the  stand  to  testify  In  hla 
own  behalf,  defendant  was  asked,  on  cross- 
examination  by  the  state,  tbe  following  ques- 
tion as  affecting  his  credibility,  vie.:  "Have 
you  ever  been  oonrlcted  In  this  court  of 
bonse-brealdi^?"  Objected  to  by  counsel  tor 
-defendant  on  two  grounds:  First  That  the 
record  was  the  best  evidence.  Second.  Tbat 
the  witness  was  not  bound  to  answer  a  Ques- 
tion that  tended  to  render  him  Infamous  in 
the  eyes  of  the  community.  Hie  state  con- 
tended that  they  were  not  obliged  to  ivore 
conviction  by  the  record,  but  were  permitted 
to  ask  the  witness  on  cross-examination,  not 
only  whether  he  had  been  convicted  of  a 
crime,  but  wbether  he  had  been  arrested  for 
a  crime,  whether  be  had  been  In  jail,  wheth- 
er be  bad  been  whipped;  anything  tbat  would 
tend  to  disgrace  him  in  the  minda  of  the  jury, 
or  affect  his  credlbUity  as  a  witness,  and  not 
as  a  defendant;  that  the  authorities  dted 
were  not  applicable  to  tbe  case,  because  tbe 
test  there  was  to  discover  whether  or  not  the 
witness  was  competent  to  testify,  and  there 
was  a  danger  that  the  witness  might  falsify 
the  record  In  his  desire  to  testify  tn:  not  to 


testify.  But  In  the  casa  at  bar  there  was 
little  or  no  danger  that  the  witness  would 
falsify  the  record  as  against  himself,  and 
say  that  he  had  been  convicted  of  a  crime, 
when,  aa  a  matter  of  fact,  he  had  not  tiecm 
convicted,  and  that  tberefare  the  reaaon  tar 
tbe  rule  that  bbe  record  should  be  pioduced 
as  the  best  evldmee  was  ootappUcehie  to  the 
ease  at  bar. 

OBUBB.  J.  The  qaestlon  put  to  the  wit- 
ness by  the  state  Is  this:  "Have  you  ever 
been  convicted  In  this  euirt  af  honee-break- 
ing?"  The  connati  £or  the  prisoner  has  ob- 
jected to  the  admlsslblUty  ot  tbe  prisoner's 
answer  to  the  Qsestkn  on  one  groand,— that 
the  best  erldeaoe  of  hte  conviction  In  this 
court  Is  the  record  ot  Us  oomlctton,  wblcb 
is  in  this  court;  and  avallaUe  for  immediate 
use.  In  view  of  these  eirottmstanoes,  it  Is  the 
opinion  of  the  majority  of  this  court  tbat  we 
should  not  allow  the  prisoner,  who  is  a  w1^ 
ness  in  his  own  belmlf  In  this  cue,  to  an- 
swer the  qnestkHi,  because  to  do  so  would 
be  to  mderlafce  to  prove  by  parol  teatimooy 
that  which  Is  erld^Kedl  by  written  reccnd 
testimony  of  this  oourt,  and  the  very  best 
and  highest  testioMmy,  which,  as  I  said.  Is  la 
this  court,  and  available  to  the  state.  There- 
fore, it  Is  not  nnreaaoDsUile  for  us  to  Inrist 
upoa  tiie  <^»aervance  of  the  genenl  and  well- 
recognlaed  rule  of  evideuee,  that  whwe  the 
best  evidence  wrists,  and  is  obtainable,  it 
alone  Is  admissible,  tad  tbat  all  other  teetl- 
mony  Is  excluded. 

There  1>  another  matter  te  be  oui^dwed  In 
this  connection,  and  that  Is  tbat  the  courts 
In  this  state,  in  this  oonnty.  end  pndubly 
In  eacti  of  the  other  counties,  have  admitted 
testimony  of  this  cbaneter.  I  myself  do  not 
recall  any  Instance  where  tbe  qnatkm  has 
been  asked  precisely  under  the  circuinstan- 
ces  of  this  case;  tbat  te,  whetber  the  witness 
has  been  convicted  of  any  offense  In  tbe  very 
court  In  which  be  Is  teetifylng,  and  where 
the  record  to.  Bvt,  even  tssuailac  tbat  we 
have  allowed  a  witness  to  answer  that  qnee- 
tlon  without  requiring  tfae  prod  action  of  the 
record  of  hie  ooDvlctlMt.  to  prove  It  to  the 
Jury,  for  tbe  purpose  of  affeetinff  his  credi- 
bility before  tbe  jury,  and  even  although  It 
may  have  been  done  (and  I  remember  no 
case  myself  wbere  It  has  been  done,  where 
the  qnestloa  was  formally  mlsed,  considered, 
arf^oed,  and  decided),  we  can  And  oertalnfy 
so  far  no  rep<Mrted  case.  Thwefore,  In  the 
absence  of  any  reported  case  of  Uiat  kind 
covering  this  particular  point,  although  we 
nmy  have  allowed  it  to  he  done  In  aome  in- 
stances, stiU  we  do  net  consider  that  that  has 
established  the  law  in  this  state  In  such  a 
manner  as  to  be  controlling  np<m  us  now, 
and  In  a  case  like  this,  where  the  question  Is 
formally  presented  and  considered;  and.  In 
a  capital  cas^  we  do  not  feel  that  ve  are 
under  any  obligation  to  be  controlled  by 
what  may  have  been  allowed  In  aome  other 
one  w  more  casoi,  ctco  If  it  had  been  a  case 
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precisely  of  tbSB  kind,  wlthoat  being  formal- 
ly raised  and  argued,  and  deliberately  con- 
{sidered,  and  decided  to  be  allowable  under 
tbe  law.  So  that  we  treat  H  now,  especially 
In  a  case  of  tbis  magnitude,  aa  If  It  was  for 
the  first  time  raised  and  formally  presented, 
thoroaglily  argued,  deliberately  considered, 
and  solemnly  decided;  especially,  as  I  say, 
since  In.  our  Judicial  reports  of  this  state  we 
know  of  no  instance  In  which  the  question 
has  been  formally  passed  upon  by  the  courts. 
While  I  am  opposed,  personally,  and  have 
heretofore  so  declared  myself  In  a  dissenting 
opinion,  to  any  ruling  which  OTorrldes  a  de- 
cision, where  tbe  question  has  beoi  solemnly 
adjudicated  by  a  unanimous  court,  and  where 
we  have  satisfactory  evidence  of  that  fact, 
either  In  the  printed  report,  or  upon  the  as- 
surance of  a  Judge  who  sat  In  the  case,  and 
is  positively  clear  about  the  question  having 
been  there  decided,  yet,  so  far  as  this  case  la 
concerned,  although  I  have  been  on  tbe  bench 
longer  tbsji  any  of  my  brethren,  I  remember 
no  case  In  which  this  question  has  been  form- 
ally decided,  and  I  find  none  In  the  reports; 
and  I  do  not  feel,  therefore,  required  to  fol- 
low what  I  consider  a  i»actlce  at  variance 
with  sound  principles  of  law,  nor  do  I  think 
the  court  Is  obliged  to  do  It,  under  the  pres- 
ent clrcomstances,  especially  where  a  writ 
of  error  can  be  taken,  aa  It  can  be  now  In 
criminal  oasee,  under  our  recently  adopted 
constitution.  The  ground  I  bare  taken,  and 
expect  to  adhere  to,  unless  I  see  very  good 
ground  to  the  contrary,  where  there  Is  a  writ 
of  error,  and  a  higher  court  to  correct  our 
error.  Is  that  we  ought  to  follow  the  adju- 
dications of  our  courts  where  they  are  clear- 
ly known,  and  not  to  undertake  to  overrule 
them,  or  set  them  aside,  or  disregard  them 
In  this  court,  bat  let  their  correction  be  left 
to  the  court  above.  Bnt  such  Is  not  this  case, 
for,  as  I  said,  we  know  of  no  case  In  which 
this  precise  qnestJoa  now  before  us  has  form- 
ally been  decided.  There  Is  no  such  case 
In  onr  reports,  and  I  have  no  satisfactory  in- 
formation that  It  bag  heretofore  been  form- 
ally presented,  deliberately  coaaldered,  ud 
solemnly  decided. 

SPRUANCSl,  J.  (concurring).  The  ques- 
tion propounded  by  the  state  to  the  witness, 
who  la  now  on  trial  for  his  life,  is:  "Have 
you  ever  been  convicted  in  this  court  of 
boose-breaklng?"  The  primary  object  of  the 
question  la  to  Impeach  the  credlbOlty  of  the 
witness,  bat  tbe  more  serious  result  of  proof 
of  sncta  conviction  would  be  Its  probable  In- 
fluence npon  the  Jury,  In  determining  his 
guilt  or  Innocence  of  the  crime  of  which  he 
now  stands  charged.  While  we  should,  In 
such  case,  make  no  new  rule  of  evidence,  we 
abonld  be  careful  in  the  decision  of  a  ques- 
tion fraught  with  such  serious  consequences. 
Tbe  comuel  for  the  prisoner  objects  that  the 
answer  of  the  witness  would  not  be  the  best 
evidence  of  the  tact;  that,  if  so  convicted,  | 
tiie  best  erfdmce  of  It  wlU  be  found  in  the  | 
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records  of  this  court  A  different  case  would 
be  presented  If  the  supposed  conviction  was 
In  some  other  court,  tbe  records  of  which 
would  not  be  Immediately  accessible.  In 
such  a  case,  there  might  be  some  reason  In 
the  suggestion  that  the  state  might  be  taken 
by  surprise  If  the  evidence  of  conviction  was 
limited  to  the  record.  But,  even  In  such  a 
case,  It  might  be  fairly  answered  that  under 
our  statute,  permitting  a  prisoner  to  testify 
in  his  own  behalf,  the  state  has,  In  every 
case,  notice  that  the  prisoner  win  probably 
be  called  to  testify.  If  he  can  say  anything 
In  bis  own  favor,  and  therefore  the  state 
should  be  prepared  to  produce  a  copy  of  the 
record  of  conviction  by  another  court 
Greenleaf  says  "that  when  the  question  In- 
volves the  fact  of  a  previous  conviction,  it 
ought  not  to  be  asked,  because  there  Is 
higher  and  better  evidence,  which  ought  to 
be  offered."  1  Greed.  BJv.  g  457.  This  ap- 
pears to  have  been  the  rule  at  common  law. 
In  some  of  tbe  states,  this  rule  has  been  de- 
parted from,  upon  full  and  careful  consid- 
eration; but  after  hearing  those  cases,  the 
reasons  which  have  been  given  for  the 
change  are  not  satisfactory  to  my  mind,  an'd 
I  think  it  is  safer  for  us  to  adhere  to  the 
old  rule  upon  the  subject  It  Is  Irue  that  In 
this  court  It  has  been  usual  to  put  similar 
questions,  but  this  has  been  where  there  was 
no  objection.  So  far  as  Is  known,  tbe  quea- 
tlon  has  never  before  been  raised  and  argued 
In  this  state.  Notwithstanding  our  practice 
of  allowing  the  question  to  be  put  without 
objection,  now  that  objection  has  been  made 
and  fully  argued,  I  am  satisfied  that  the 
practice  Is  not  a  wise  one,  or  in  accordance 
with  tbe  common-law  rule,  and  that  the  ob- 
jection now  made  Should  be  Bustalned. 

LORE,  a  J.  (dissenting).  I  regret  to  dis- 
sent from  my  learned  brethren,  recognizing 
their  ability  and  knowledge  of  the  law;  but 
after  such  careful  consideration  as  I  could 
give  it,  my  mind  has  reached  a  different  con- 
clusion. The  question  asked  the  witness, 
"Have  you  ever  been  convicted  in  this  court 
of  house-breaking?"  Involves  two  elements: 
Tbe  compressed  fact  the  character  of  the 
crime  as  disclosed  by  the  record;  also,  the 
identity  of  the  prisoner,—  *'HaTe  you  ever 
been  convicted  of  house-breaking?"— a  fact 
that  the  state  may  possibly  be  able  to  prove 
In  no  other  way.  Yon  axe  not  giving  in  de- 
tail what  the  record  contains,  bat  asking 
him,  as  a  fact,  which  be  and  every  other  per- 
son who  has  been  convicted  of  a  crime  ought 
to  know,  viz.  whether  be  Is  the  person  who 
has  been  so  convicted,  and  of  the  general 
character  of  the  crime.  As  a  (act  it  seems 
to  me,  unless  there  be  some  controlling  rea- 
son to  the  contrary,  that  that  question  ought 
to  be  put  to  him  as  to  his  Identity  with  the 
general  crime  with  which  he  ts  charged  or 
convicted  of.  Formerly,  conviction  of  a  fel- 
ony disqualified  a  witness,  and  hence  the 
strict  rale  of  tiie  common  law;  and  It  did 
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not  matter  how  mudi  Interest  wbb  InvolTed, 
<a  vhooe  interest  was  InTolTed,  If  be  was  a 
felon,  and  conTicted,  then  he  waa  ftnever 
debarred  from  going  upon  the  witness  stand. 
Hence  It  was  that  the  hiter  cases  at  common 
law  required  strict  proof  of  the  felony.  In 
the  two  eaily  cases  of  the  common  law 
(Prlddle's  Case,  Leach,  Grown  Oaa.  442, 
and  Rex  Edwards,  4  Term  B.  410)  dt-- 
rectly  the  opposite  doctrine  was  held,  viz. 
that  the  witness  can  be  asked  such  a  ques- 
tion, and  tbd  question  was  there  asked  and 
answered.  Since  then  there  has  been  a  vari- 
ance in  the  decisUms.  Sut  we  are  not  at 
common  law  now,  where  felony  absolutely 
disqualified  the  witness,  and  prerented  him 
from  civing  testimony,  either  In  his  own  be- 
half, or  in  the  behalf  of  any  other.  We  are 
under  statute,  and  the  purpose  of  that  stat- 
ute Is  that  conviction  for  felony  shall  not  dis- 
qualify a  witness,  but  that  the  fact  may  be 
proven  to  so  to  his  credit;  so  that,  by  ex- 
press statutory  provision,  his  conviction  is 
made  by  the  law  competent  and  proper  evi- 
dence as  testing  his  credit  Is  there  any 
reason  of  law  that  we  can  discover  now  why 
that  old  role.  If  such  a  rule  there  be,  should 
be  strictly  adhered  to,  and  that  he  cannot 
be  asked  this  question?  It  may  be  said 
that  the  record  Is  the  best  evidence.  The 
record  does  not  disclose  that  this  man  was 
convicted.  It  may  have  been  another;  and, 
even  If  It  did  disclose  this  name,  the  identity 
is  not  proved,  so  that  the  question  goes  be- 
yond the  mere  fact  of  what  is  contained  In 
the  record,— the  Identity  of  the  person.  It 
seems  right,  therefore,  to  admit  parol  proof. 
Suppose  you  asked  him,  "Were  you  convict- 
ed, by  the  records  of  this  court,  of  house- 
breaking?"  and  be  answers,  "I  was."  Does 
it  hurt  him  a  whit  more  than  the  record  un- 
der the  statute?  Is  he  Injured  In  any  way? 
How  does  it  Injure  him?  The  record  la  here 
to  protect  him,  and  under  the  statute  It  can 
be  put  Id.  It  does  not  take  away  from  him 
any  privilege.  If  he  has  not  been  convicted, 
and  answers  he  has  not,  then  his  answer  is 
conclusive,  and  It  Is  supported  by  the  record. 
The  fact  that  the  record  Is  of  this  court  makes 
the  danger  of  mistake  less  probable  than  if 
of  some  other  court,  as  the  record  of  convic- 
tion is  at  hand.  I  can  see  no  reason  for  the 
exclusion  of  the  question;  on  the  contrary, 
I  can  see  the  broader  reason  for  its  being 
put,  which  is  recognized  by  Judge  Cooley, 
and  by  the  whole  trend  of  modem  decisions, 
that  when  a  man  is  put  upon  the  stand,  if 
he  be  a  felon,  and  by  statute  is  made  com- 
petent, but  his  credit  Is  tested  by  that  felony, 
you  may  ask  him  the  fact  whether  he  was 
convicted  of  a  felony. 

I  have  looked  with  some  degree  of  care 
at  the  case  In  13  Johns.  82  (People  v.  Her- 
rick),  and  have  also  considered  the  passage 
in  Oreenleaf,  which  Is  based  on  the  later  de- 
cisions at  common  law,  which  law  excludes 
the  witness,  and  makes  him  incompetent  to 
testify.   But  Greenleaf  does  not  indorse  the 


doctrine,  ud  It  la  not  In  accord  wlOi  the 
whole  trend  of  modem  dedslons.  It  does 
seem  to  me  from  reason,  and  for  the  promo- 
tion of  Justice,  that  when  a  felon  Is  put  on 
the  stand,  the  privilege  of  testing  his  credit 
by  asking  him  tliat  question  lAiould  be  al- 
lowed, unless  there  be  some  controlling  rea- 
son to  the  contrary.  I  am  willing  to  bold 
to  the  old  forms,  so  far  as  they  conform  to 
reason.  When  they  depart  from  that;  and 
the  reason  ceases,  it  strikes  me  the  law  also 
sboidd  cease.  I  know  from  five  years*  ex- 
perience as  attorn^  general,  and  from  a 
great  deal  of  experience  In  the  ctnirts,  fliat 
this  question  has  been  put  again  and  again 
In  this  court  over  objection,  though  never 
argued  as  elaborately  as  now.  I  do  not  recall 
any  particular  argument,  but  tb»  practice 
In  this  court  has  been  qtdte  uniform  for  more 
than  35  years,  to  my  Icnowledge.  For  these 
reasons.  I  liave  been  comp^ed  to  dissent 
from  the  Judgment  of  my  learned  Ittethren, 
and  think  It  la  competent  to  the  qoes- 
tlon. 

An  exception  was  noted  for  the  state  to  the 
opinion  of  the  court 

Defendant  was  then  asked  the  following 
questions  by  Mr.  Cooper:  "(10)  Were  you,  or 
not.  Indicted  In  the  court  of  general  sessions 
of  the  peace  and  Jail  delivery  of  this  county 
for  breaking  Into  the  dwelling  house  of 
Samuel  D.  Forbes  In  the  nighttime,  and  were 
you  not  acquitted,  on  the  ground  that  while 
there  was  proof  of  your  brealdng,  tbra'e  wss 
no  proof  of  your  entry?" 

Objected  to  by  counsel  for  defendant  Mr. 
Cooper  Inquired  whether  Judge  Qrubb's  rul- 
ing went  to  the  extent  of  the  above  question. 

Grubb,  J.  I  confined  ttie  ruling  I  made 
simply  to  the  question  before  us  at  that  time. 
It  Is  the  unanimous  opinion  of  the  court  that 
the  question  you  now  put  Is  InadmisBlMe. 
Therefore  we  disallow  It 

Mr.  Cooper:  Are  you  the  WUllam  Fisher 
who  was  convicted  in  the  municipal  court  of 
this  city  on  the  15th  of  October,  1896,  for 
keeping  a  disorderly  house  at  840  Tatnall 
street  this  city? 

Objected  to  by  counsel  for  defendant  as  Ir- 
relevant. 

Orubb,  J.  That  la  not  a  felony.  We  unani- 
mously rule  that  you  cannot  ask  him  tliat 

question. 

Mr.  Cooper:  Are  yon  the  William  Fisher 
who  was  convicted  In  the  municipal  court 
of  this  city  on  the  twenty-first  day  of  March, 
1897,  for  assault  and  battery  on  a  woman  by 
the  name  of  Julia  Clayton? 

Objected  to  by  counsel  for  defendant  Ques- 
Uon  disallowed. 

State's  Brayer. 
The  state  prayed  the  court  to  charge  the 
Jury  as  to  Intent  and  ressonable  doubt 

Defendant's  Prayers. 
The  defendant  prayed  the  court  to  instruct 
the  Jury  as  follows:  (1)  There  must  be  clear 
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and  imeqnlTocal  eridence  of  the  eorpnt  de- 
licti; tbat  la  to  say,  of  the  breaking  and  en- 
tering in  the  nighttime  of  the  dwelling  house 
with  the  faitent  to  commit  the  felony.  (2) 
The  Intent  la  a  substantial  and  material  fact, 
and  mast  either  be  proved  from  evidence  of 
the  actual  commission  of  the  felony,  or  natu- 
rally  and  reasonably  Implied  from  the  clr^ 
cnmstances  and  overt  acts,  viz.  prisoner's  con- 
duct In  the  room,  his  conversation  and 
threats,  the  weapons  used,  means  and  In- 
fltnimenta  provided,  and  the  character  of  the 
room.  (3)  The  Jury  most  be  satisfied  beyond 
a  reasonable  doubt  that,  when  the  prisoner 
raised  the  latch  of  the  outer  door,  he  had  the 
Bpeclfle  intent  of  committing  rape  upon  a 
particnlar  person,  in  this  case  upon  Maria 
Hnnt  The  Intent  to  commit  a  rape  mnst 
co^ist  with  the  breaking  and  entering.  (4) 
There  is  no  evidence  that  prisoner  intended 
to  have  carnal  knowledge  of  any  woman, 
much  less  is  there  evidence  that  he  Intended 
to  have  carnal  knowledge  of  any  woman  by 
force.  Tet  proof  of  overt  act  or  acts  evi- 
dencing an  Intention  forcibly  to  ravish  Is  the 
essential  proof  of  an  Intention  to  rape.  The 
only  proof  In  this  case  Is  that,  upon  sight  of 
tbe  woman,  the  prisoner  ran  away. 

Robert  a  White,  Atty.  Gen.,  and  Peter  I* 
Cooper,  Jr.,  Dep.  Atty.  Gen.,  for  the  State. 
John  P.  Nields,  tor  defendant 

6RUBB,  J.  (charging  Jury).  This  Indict' 
ment  which  you  are  Impaneled  to  try  has 
heen  found  under  section  7  of  chapter  128  of 
the  Revised  Code,  which  provides  that,  "If 
any  person  shall,  In  the  nighttime,  break  and 
enter  into  the  dwelling-house  of  another  per- 
son with  Intent  to  commit  murder,  rape  or 
arson,  whether  such  Intent  be  executed  or 
not,  he  shall  be  deemed  guUty  of  burglary 
and  felony  and  shall  suffer  death."  Said  In- 
dictment charges  that  William  Fisher,  the 
prisoner  at  the  bar,  In  the  nighttime,  the 
dwelUi^  house  of  William  Hunt,  in  this 
coonty.  feloniously  and  burglariously  did 
break  and  enter,  with  Intent  one  Maria  Hunt, 
then  and  tiiere,  violentiy,  and  against  her 
will,  feloniously  ttf  ravish  and  carnally  know, 
against  the  form  of  the  statute,  etc.  It  con- 
tains but  a  single  count,  and  charges  him 
solely  with  what,  in  brief.  Is  commonly  call- 
ed burglary  with  intent  to  rape,  and  not  with 
Intent  to  commit  murder,  arson,  or  any  other 
felony.  So  tbat  If  yon  should  find  that  the  prie* 
oner  did  not  break  and  enter  by  night  Into  the 
said  dwelling  house  with  Intent  to  commit 
raiie,  but  with  intent  to  commit  murder, 
arson,  robbery,  larceny,  or  some  other  fel- 
ony, then  you  could  not,  under  this  Indlct- 
mmt  tlnd  bim  gnll^  In  manner  or  form  as 
be  stands  Indicted.  Before  you  can  find  the 
prisoner,  William  Fisher,  guil^  In  manner 
and  form  am  ho  stands  Indicted,  you  must 
Inasmuch  as  he  Is  presumed  to  be  innocent 
anca  proved  gaUtJt  be  satined  beyond  a  rea* 
aoudde  doubt,  from  all  the  evidence  produ- 


ced at  the  trial  of  this  case— First  that  the 
dwelling  house  of  William  Hunt,  In  this 
connty,  was  broken  and  entered  Into  in  the 
nighttime  by  said  prisoner;  and,  second,  that 
this  was  so  done  by  the  said  William  Fisher 
with  intent  to  commit  rape  upon  the  said 
Maria  Hunt  It  is  not  necessary  to  prove 
tbat  such  Intent  to  rape  was  in  fact  executed, 
for,  under  the  provisions  of  our  statute,  the 
actual  aecompllBlmient  of  the  Intended  rape 
Is  expressly  declared  to  be  Immaterial.  Bur- 
glary generally  Is  defined  to  be  the  breaking 
and  entering  Into  the  dwelling  house  of  an- 
other in  the  nighttime,  with  Intent  to  commit 
a  felony,  such  as  murder,  rape,  arson,  larceny, 
and  other  offensee  not  now  necessary  to 
enumerate  or  define.  Both  breaking  and  en- 
tering are  necessary  to  constitute  the  offense, 
and  both  must  be  in  the  nighttime;  and  the 
building  Into  which  the  entry  Is  made  must 
be  proved  to  be  a  mansion  or  dwelling  house 
for  the  habitation  of  man,  and  actually  in- 
habited at  the  time  the  offense  Is  committed. 
The  breaking  of  the  house  may  be  actual, 
by  the  application  of  physical  force,  or  con- 
structive, as  where  the  entrance  Is  obtained 
by  fraud,  threats,  or  conspiracy.  An  actual 
breaking  may  Ire  proved  by  evidence  of 
very  slight  force,  such  as  lifting  the  latch  of 
a  door,  pushing  or  forcing  open  a  dosed  door, 
breaking  a  window,  pulling  up  or  down  an  un- 
fastened sash,  picking  a  lock,  drawing  back 
a  bolt,  breaking  and  opening  an  Inner  door, 
after  having  entered  through  an  open  outer 
door  or  window,  or  other  like  acts;  and  also 
by  evidence  of  escaping  from  the  house  by 
any  of  these  or  the  llbe  means.  If,  upon  con- 
sideration of  all  the  evidence,  yon  shall  be 
satisfied,  beyond  a  reasonable  doubt  that  the 
said  dwelling  house  of  William  Hunt  was 
broken  and  entered  Into  In  the  nighttime, 
and  by  the  prisoner,  as  alleged  In  the  indict- 
ment, then  you  must  further  be  likewise  sat- 
isfled  that  it  was  so  broken  and  entered  Into 
by  him  with  Intent  at  the  time  of  such 
breaking  and  entering,  to  commit  rape  upon 
the  said  Maria  Hunt  whether  such  Intent 
waa  actually  executed  or  not  For  If  you 
should  be  thus  satisfied  that  he  so  broke  and 
entered  thereinto  with  such  Intent,  then  the 
proof  of  the  offense  would  be  complete,  and 
the  prisoner's  guilt  established.  Therefore^ 
the  question  whether  or  not  he  so  broke  and 
entered  into  said  dwelling  house  with  the  fe- 
lonious Intention  specifically  alleged  in  the  in- 
dictment—that Is  to  say,  with  the  Intent  to 
commit  rape  upon  the  said  Maria  Hunt,— is 
the  gravest  and  most  Important  one  which 
you  are  required  to  consider  In  this  case;  for 
it  is  this  specific  Intent  which  is  the  grava- 
men  of  this  offense,  and  which  constitutes 
that  which  would  otherwise  be  only  a  misde- 
meanor under  our  statute  law,  the  essential 
and  indispensable  ingredient  of  the  alleged 
burglarious  felony.  To  constitute  our  statu- 
tory (^ense  of  burglariously  breaking  and 
entering  a  dw^llng  honse  with  Intent  to 
commit  rape,  the  circumstances  must  be  such 
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u  to  allow  tbat  It  would  have  been  rape  bad 
the  accused  executed  his  felonimu  Intent,  tor 
the  essBDtial  Ingredients  of  rape,  ezc^t  an 
actual  penetraTlt  muat  be  proved.  There- 
fore the  jury  should  be  Informed  as  to  the 
Bwtvre  and  deflnltlkin  of  the  crime  of  rape. 
Bape,  la  this  state,  has  been  held  to  be  the 
carnal  knowledge  of  a  wonum  b;  force  and 
against  her  wilL  Force,  either  actual  or  pre- 
•mnptlTe,  Is,  In  legal  contemplation,  an  e»- 
scntlal  and  indiapeosable  Element  of  rape, 
whether  it  be  committed  on  a  female  over  or 
under  the  age  of  consent.  Upon  proof  of  car- 
aiU  penetratico  of  a  female  of  the  age  of 
CMisent,— that  la,  of  seven  years  of  age,  or 
more.  In  this  state,~tbe  burden  is  upon  the 
prosecution  to  f  urtiier  prove  to  the  satisfac- 
tion of  the  Jury,  beyond  a  reasonable  donbt. 
that  the  penetnitton  was  conaummated  by 
lorce  and  against  ber  will,  or  by  putting  her 
In  great  fear  and  terror,  before  a  conviction 
of  rape  can  be  had.  Consequently,  as  rape 
upon  a  female  of  the  age  of  consent  can  only 
be  committed  vrlth  force  and  against  bM  wUU 
or  by  putting  her  in  great  fear  and  terror,  It 
follows'  that  the  intent  to  commit  rape  upon 
such  a  female  must  also  necessarily  Include 
tiw  design  and  purpose  to  accompUah  the  fe- 
lonioiis  carnal  knowledge  with  force  and 
against  her  will,  or  by  putting  ber  in  great 
fear  and  terror;  and  that,  therefore,  the 
burden  Is  upon  the  pvoseculion  to  satls^  the 
}nry  tbat  such  design  and  purpose  are  shown 
beyond  a  reasonable  doubt  by  tiie  evidence 
before  them,  before  the  accused  can  be  con- 
victed of  such  Intent  If,  however,  the  prose- 
cution fall  to  do  this,  or  if  It  appear  to  the 
satisfaction  of  the  Jury  that  the  accused,  at 
the  time  of  tho  alleged  burglarious  breaking 
and  entering.  Intended  to  seek  or  obtain  the 
sexual  connection  by  the  milder  means  of  so- 
licitation, entreaty,  and  the  Uke,  or  is  any 
other  way  with  the  express  consent  or  the  si- 
lent acquiescence  of  such  female,  then  the 
accused  could  not  lawfully  be  found  gull^ 
of  the  Intent  to  commit  rape.  It  will  there- 
Core  be  for  the  jury  to  consider  and  deter- 
mine in  this  case,  from  all  the  evidence  and 
circumstances  proved,  whether  or  not  the 
prlsonw,  William  Fisher,  broke  and  entered 
Ifae  said  dwelling  house  with  the  felonious 
latent  then  and  there  to  have  sexual  comiec- 
tlon  with  the  said  Harla  Hunt  by  force  and 
against  her  will;  for.  If  that  was  not  the  in- 
tent with  which  he  broke  and  entered  the 
bouse,  then  he  did  not  break  and  mter  It 
with  the  intent  to  commit  rape  upon  her,  and 
therefore  ought  not  to  be  convicted,  under 
tills  Indictment,  of  that  specific  crime.  If, 
however,  the  jury  should  be  satisfied,  beyond 
a  reasonable  doubt,  from  all  the  evidence* 
that  he  so  broke  and  entered  it  with  that  In- 
tuit, then  he  should  be  convicted  thereof.  In 
ttie  case  now  before  you  the  prisoner  Is  In- 
dicted, not  for  rape,  but  for  the  burglarious 
breaking  and  entering  a  certain  dwelling 
iMOse  wltSi  taitant  to  commit  rape.  It  Is  the 
spedfle^  ftkmlQM  iBtmt  ta  ooauBlt  09* 


which  constttDtea  the  offense  as  charged  in 
this  indictment  Tberef(H%,  the  said  intent 
to  commit  rape  on  the  body  of  Maria  Hunt  la 
a  material  fact  alleged  by  the  state,  and  Is 
as  necessary  to  be  proved  by  the  grosecutiou, 
to  the  satisfaction  of  the  jury,  beyond  a  rea- 
sonable doubt,  as  any  other  ess^itlal  ingre- 
dient of  the  offense  aUeged  in  this  indict- 
ment, In  order  to  obtain  the  convlctioB  of 
the  accused  In  manner  and  form  aa  he  stands 
Indicted.  Such  specific,  felonious  Intent  may 
be  proved  by  direct  evidence,— such  as  the  ex- 
presB  coif^ion  or  declaration  of  the  accused 
tliat  he  committed  the  alleged  burglarious 
breaking  and  entering  with  the  intent  char- 
ged. Such  Intent  or  purpose  of  the  accused's 
mind  may  also  be  estsblished  by  indirect  or 
circumstantial  evidence,— that  is,  It  may  be 
Inferred  by  the  jury  from  the  proven  acts 
and  conduct  of  the  prisoner,  and  the  facts 
and  circumstances  attending  them,  which 
fairly  and  reasonably  indicate  the  alleged  in- 
tent to  commit  a  rape,  where  these  are  suf- 
ficient viewed  in  connection  with  all  the  evi- 
dence in  the  case,  to  warrant  such  an  infer- 
enoe  and  conclusion  beyond  a  reaaooable 
doubt 

Circumstantial  evidence  Is  rec^vable  la 
both  criminal  and  civil  trials.  It  Is  adopt- 
ed the  more  readily,  on  the  one  band,  in 
proportion  to  the  difficulty  in  proving  the 
fact  in  Issue  by  direct  evidence,  and,  on  the 
other,  because  of  the  general  ease  with 
which  it  can  be  disproved,  or  with  which  oth- 
er facts  can  be  proved  which  are  inconsist- 
ent vrlth  It  If  It  never  really  occurred.  But 
you  must  neverthelesa,  remember  that  di^ 
cnmstantlal  evidence,  bo  warrant  a  convie- 
tton,  must  be  mtlrely  satisfactory,  and  of 
such  significance,  couslsteiicy,  and  fioree  as 
to  produce  conviction  in  the  mluda  of  the 
jury  of  the  guilt  of  the  accused  beyond  a 
reasmable  doubt  As  this  court  baa  hereto- 
fore announced,  the  established  rule  on  the 
subject  Is  this:  Where  tbc  evldeoce  Is  cir- 
cumstantial, the  jury  must  be  fully  satisfied, 
not  only  that  the  clrcumstmnces  proved  are 
coiuistent  with  tlis  prisoner's  having  com- 
mitted the  act  and  with  the  intent  charged 
as  oonsUtntlng  tlie  crime,  UM  they  must  also 
be  likewise  satisfied  that  the  facta  are  such 
as  to  be  Incondstent  with  any  other  rational 
conclusion  than  that  the  accased  Is  guilty  of 
the  alleged  offense.  In  InstructlDg  yon  aa  to 
proof  of  gulU  beyond  a  reaaoaable  doubt  '^'e 
will  repeat  the  language  of  this  court  In  an- 
other case:  "Proof  beyond  reasonable  doubt 
does  not  mean  tbat  the  guilt  of  the  accused, 
or  an  other  fact  shall  be  established  with  the 
absolute  certainty  of  a  mathematical  demon- 
stration. Hatters  of  fact  are  required  to  be 
proved  merely  to  a  moral  certainty.  To  re- 
quire more  In  dealing  with  human  c<mduct 
and  the  ordinary  affairs  of  life  would  be  Im- 
practicable, and  therefore  unreasonable.  It 
Is  sufficient  that  any  disputed  fact  relating 
to  tbla  shall  be  established  by  that  amount 
o£  competant  or  appraprlwiia  evidence  which 
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•rMaaiily  nttefles  aa  u^^relndleea  mli^  be- 
yonA  a  mrmable  donbt  Hie  drcmnBtsnces 
wbtch  will  ftnouDt  to  this  degree  of  proof 
fan  nerer  be  preTtovsly  d^aed.  Tbe  only 
legal  teat  of  whfcb  they  are  snsceptlble  la 
tbelr  at]ffief«My  to  aatlafjy  tbe  mind  and  con- 
eclence  of  a  man  of  commwi  aenw  and  ordi- 
nary discretion,  and  so  to  CMiiince  btm  tbat 
be  TTonld  act  npon  that  cenrlctlon  In  matters 
of  tbe  blgbeet  coneetB  and  Importance  to  hhi 
own  Intereat.  Beasonable  doubt,  In  ftae  legal 
■mee.  therefore,  does  not  mean  a  ragne, 
specnlatlTe,  or  wblmafcal  donbt  or  uncertain- 
ty, nor  a  mercdy  possible  donbt  of  tbe  tmtb 
of  tbe  fact  to  be  proTcd,  bnt  sncb  a  donbt 
Mily  as  Intelligent,  reasonable,  and  Impartial 
men  may  biHieBhy  entertain  after  a  carefnl 
cxandnatlon  aiid  conscientious  consideration 
of  aU  tbe  erMence." 

In  eonduslon,  gentlemen  of  tbe  Jjxtj,  we 
wm  merely  add  Hiat  yon  ore  tlie  Judges  of 
the  facts  and  of  the  credit  due  to  the  reapec- 
tlre  wnnesBes;  and  it  Is  your  CTdnalre  proT- 
taiee,  nibject  only  to  the  law  as  announced 
to  yon  by  tbls  cour^  to  determine,  after  a 
careful  ezaminatlOB  and  consdenttous  con- 
sideration of  all  tbe  cTldence,  whether  or  not 
wmiam  PMiCT,  the  prisoner  at  tbe  bar,  has 
been  proven,  beyond  a  reasonable  doubt,  to 
be  guilty  vt  the  alleged  buri^ary  wttb  the 
taitont  to  r^e  fiie  luM  Maria  Hunt,  as  char- 
ged Ib  the  indictment,  or  of  any  other  of- 
fense. If,  after  socb  examination  and  con- 
sideration of  all  fbe  evidence  submitted  on 
both  Bides  in  tfadji  caae,  you  should  be  satis- 
fled,  bcToad  a  reasonable  donbt,  that  tbe 
prlatmer  la  guilty  In  manner  and  form  as  be 
stands  Indicted,  then  yon  should  render  your 
▼erdlet  accordingly.  If,  however,  you  shall 
be  so  satisfied  that  be  is  guilty  of  the  alleged 
breaking  and  entering  of  the  dwdUng  bouse, 
but  not  guilty  of  the  alleged  intent  to  rape,  as 
charged  In  ttie  Indictment,  then  you  should 
acquit  blm  of  the  said  intent  to  rape,  and  find 
blm  not  guilty  In  manner  and  form  as  he 
stands  indicted,  but  guilty  of  tbe  breakli^ 
and  entering  atone,  as  you  may  lawfully  do, 
unda  tbe  provbdons  of  tbe  statute  in  that 
behalf,  if  tbe  evidence  ehall  warrant  such 
ODdlng.  16  Unra  Del  e.  547,  I  2  (Rev.  Code, 
p.  Ml).  But  If  you  BbaU  not  be  satisfied,  be- 
yond a  reasonable  donbt,  after  such  «camln- 
atlon  and  consideration  of  tbe  evldenee,  tbat 
the  prisoner  Is  guilty,  dther  in  manner  and 
form  as  he  stands  Indicted,  or  of  tbe  break- 
ing and  entering  alone,  tiien  yon  should  ac- 
onlt  him,  and  tender  a  general  verdict  of  not 
guilty.  With  these  Instructions  for  your 
gnidaaee  and  aa^tance  In  the  discharge  of 
your  setfons  and  reqMnsfMe  duty,  the  case 
is  now  submitted  to  yon  for  your  verdict 

Later  tbe  Jnry  was  brought  Into  the  court 
room  for  farther  iaatractiona. 

ORUBB,  X  Qenttemen  of  ttie  Jury,  yon 
liave  presented  the  foUevli^  question  to  this 
coort:  *^  tte  HanecaUe  Ju^es:   The  Jury 


218 

want  to  know  If  ttils  man  is  found  guilty  In 
tbe  manner  and  form  as  be  Is  indicted,  will 
tbe  penalty  be  death,  as  13te  act  was  not  at- 
tempted.'* We  give  this  answer  to  your  In- 
gnlry:  If  you  shall  find  that  WnUam  Fisher, 
the  prisoner,  Is  guilty  In  manner  and  form  as 
be  stands  Indicted,  the  penalty  prescribed  by 
the  statute  under  miiicb  the  indictment  has 
been  found  will  be  deatii,  whether  the  al- 
leged Intent  to  rape  was  executed  or  not. 

Verdict:  "Gailty.  with  a  recommendation  to 
the  court  for  mercy." 


WIN  et  at  V.  I5!imNB. 
(Oourt  of  Brms  and  Appeals  of  New  Jersey. 
July  22,  1808.) 
AoTiON  BT  Parikbrs  — PuiAeiife. 
It  plaiatlfft,  descrlbtng  themsdves  e>  part- 
ner* trading  ondcr  a  ficm  name,  prove  tnesa- 
selrea  aitiaed  to  malntatn  tbe  actiOD  as  indi- 
Tiduala,  the  allegation  of  partaerriUp  is  im ma- 
terial, and  mar  be  lejeeted  aa  sarpmsagfe 
(BrDabus  by  tbe  Court) 

SiToc  to  circuit  eoar^  Burthigton  eoonty; 

Miller,  Judge. 

Bill  by  Jacob  Win  and  others,  trading  as 
Win  ft  Som,  against  Bdward  Devlne.  Jndg* 
ment  for  defendant.  FlalDtUEk  bring  error. 
Beversed, 

J.  a  Hendrlckson  and  3.  W.  Cstmlcbul. 
for  plaintiffs.  Gilbert  &  iLtUiuoii,  for  defend- 
ant 

DIXON,  J.  TUs  was  an  action  of  replevbi 
brought  to  recover  a  stock  of  goods,  wblcb, 
when  in  the  possession  of  the  plaintiffs,  had 
been  seized  by  the  defendant  as  the  property 
of  Sarah  Win,  i^alnst  whom  be  had  a  writ 
of  fieri  fad^s  for  execution.  Besidei  showing 
their  possession  before  the  selsure.  the  plaln- 
tifh  offered  evidence  tending  to  prove  that 
amne  of  tiie  goods  had  formeriy  been  tbe  prop- 
erty of  a  partnership  trading  under  the  name 
of  Win  ft  Bone,  composed  of  the  plaintiffs 
and  Israel  H.  Win;  that  subsequently  Israel 
bad  died,  and  tbe  goods  bad  remained  In  the 
bands  of  the  sniTtvlng  partners;  tbat  after  his 
death  the  survivors  had  carried  on  the  same 
bnslness,  nring  the  same  firm  name,  and  bad 
purchased  tbe  rest  of  Ibe  goods  Involved  In  the 
suit  On  tbls  evidence  the  dreutt  Judge  non- 
suited the  plaintiffs;  holding  that,  since  the 
declaratioB  described  the  plaintiffs  as  "trading 
under  the  firm  name  and  style  of  Win  ft  Sons," 
It  was  incumbent  on  them  to  show  their  right 
to  sudi  name^  that  the  only  partnership  which 
had  ever  been  oitlfled  to  that  name  was  the 
firm  consisting  of  the  plaintiffs  and  Israel  M. 
Win,  and  tbat  that  firm  had  been  dissolved  by 
ttie  death  of  Israel.  The  Impropriety  of  this 
ruling  la  manifest  The  question  at  issue 
was  the  vlgtt  of  the  three  plaintiffs  to  the 
prcq>erty  In  dilute.  As  snrvlving  members 
ot  the  old  firm  of  Win  ft  Sons,  they  were  en- 
titled to  tbe  property  of  tbat  firm,  and  as  pnr- 
diasers  they  were  entitled  to^the  property 
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which  they  had  bought  since  the  dissolution  of 
that  firm.  The  recital  In  the  declaiatlon  that 
at  the  time  of  Instituting  the  suit  they  were 
trading  as  partners  under  the  name  of  Win  & 
Sons  was  entirely  immaterial.  Bank  v.  Da- 
kln,  24  Wend.  411.  Its  truth  or  falsity  could 
hare  no  effect  upon  their  claim  to  the  goods 
in  controversy.  Let  the  Judgment  be  re- 
versed, and  the  record  be  remitted  for  a  venJn 
de  novo, 


MORTON  V.  BEACH. 
(Court  of  BrrorB  and  Appeals  of  New  Jersey. 

Sept.  22,  1898.) 
Appi*l— Stat— Decree  is  Chanceri  —  Rbcobd. 

1.  An  appeal  from  a  decree  directing  an  ac- 
count to  be  taken  will  not  stay  the  accounting. 

2.  The  dedsion  of  this  court  in  PeDnsylvama 
R.  Co.  V.  National  Docks  &  N.  J.  J.  C.  Ry. 
Co.,  64  N.  J.  Eq.  647,  2S  AtL  433,  does  not  ap- 
ply to  an  appeal  from  a  decree  directing  the 
taking  of  an  account 

3.  A  decree  in  diancery  made  upMi  a  read- 
ing of  the  pleadings,  the  evidence  of  witnesses, 
and  the  argument  of  the  respective  counsel  is 
"made  upon  the  final  hearing  and  determina- 
ti<Mi  ot  the  cause,"  within  the  meaning  of  the 
111th  section  of  the  chancery  act,  and  cannot 
be  signed  for  the  chancellor  by  a  master  in 
•diancery  under  the  authority  of  that  statute. 

4.  The  record  of  the  court  below  is  condn- 
sive  evidence  of  all  matters  that  are  properiy 
Indnded  in  it. 

(Syllabna  by  the  Conrt) 

Appeal  from  conrt  of  chancery. 

Action  by  Abby  R.  Beach  ai^inst  Anna  B. 
Morton.  Decree  for  complainant.  Defend- 
ant appeals.  Reversed. 

Cortlandt  &  Wayne  Parker,  for  appellant 
W.  J.  Knlgbt  and  Jas.  E.  Howell,  for  reqjwnd- 
•nt 

GARRISON,  J.  This  appeal  brings  up  a 
final  decree  of  tiie  court  of  chancery.  The 
first  ground  taken  by  the  appellant  Is  that 
tbe  court  of  chancery  was  without  power  to 
make  this  decree,  because  the  accounting 
upon  which  It  was  based  was  had  pending 
an  appeal  from  the  Interlocutory  decree  that 
directed  tbe  taking  of  the  account  The 
original  bill  was  filed  to  foreclose  a  mort- 
gage. The  appellant  answered,  setting  up 
that  at  the  time  she  executed  the  mortgage 
she  was  the  wife  of  the  complainant,  to 
whom  It  wu  made.  Upon  this  issue  an  In- 
terlocutory decree  was  ratered  In  favor  of 
the  complainant,  containing  the  usual  ref- 
erence to  a  master  to  ascertain  the  amount 
due  upon  the  mortage.  From  this  decree 
an  appeal  was  taken,  pending  which  the  ac- 
counting was  had  before  the  master.  After 
the  affirmance  of  the  decree  by  this  court, 
tbe  record  was  remitted,  and  the  decree 
final  made  in  the  court  of  chancery  tn  ac- 
cordance with  the  account  that  had  been 
taken  pending  the  appeal.  The  contention 
of  tbe  appellant  Is  that  her  appeal  from  the 
Interlocutory  decree  suspended  the  order  for 
an  accounting.   It  la  said  that  tlie  case  of 


Pennsylvania  R.  Co.  v.  National  Docks  &  N. 
J.  J.  a  Ry.  Co.,  54  N.  J.  Bq.  647,  36  AtL 
433,  Is  a  precedent  for  this  position.  That 
case  Indubitably  decided  that  the  mere  act 
of  the  appellant  In  placing  before  this  court 
tbe  question  whether  the  threatened  destruc- 
tion of  its  property  was  justifiable  preserved 
the  property  .  from  destruction  while  the 
question  was  under  consideration  by  this 
court  The  opinion  further  Intimated  in  no 
uncertain  terms  that  tbis  must  be  tbe  effect 
of  every  appeal  if  the  preservation  of  tbe 
subject  of  litigation  be  necessary  to  the  rem- 
edy sought  In  this  court  Neither  tbis  case 
nor  the  principle  that  it  lUustrates  has  any 
application  to  an  appeal  from  a  decree  di- 
recting the  taking  of  an  account  where  there 
is  no  property  to  be  preserved  and  no  de- 
struction to  be  averted.  Apart  from  the 
supposed  authority  of  this  decision,  there  is 
nothing  In  equity  practice  to  countenance 
the  contention. 

In  the  English  court  of  ebancery  the  tak- 
ing of  an  appeal  warn,  generally  speaking,  no 
ground  for  staying  an  account  it  is  so 
stated  by  Lord  Eldon  In  Nerot  t.  Bnmand, 
2  Russ.  66.  Mr.  Daniell  says:  "It  ta  not 
tbe  habit  of  the  court  to  suspend  t^e  taking 
of  an  account"  2  Daniell,  Ch.  Prac.  1470. 
"The  taking  of  an  account  will  not  t>e  stayed 
pending  an  appeaL"   2  Smith.  Oh.  Prac.  70. 

In  Ratxer  v.  Ratzer,  29  N.  J.  Bq.  162,  Vice 
Chancellor  Van  Fleet  says:  "The  ct^nplaln- 
ant  is  obvloualy  entitled  to  have  the  account- 
ing proceed"  pending  an  M>pe8l.  Upon  this 
branch  of  the  case,  the  appellant  most  fall. 

Tbe  decree  however,  must  be  set  aside 
upon  ttie  second  ground  taken  by  the  appel- 
lant's counsel,  viz.  that  it  Is  not  signed  by 
tbe  chancellor,  or  by  any  one  authorized  to 
perform  that  duty  for  him.  The  decree  In 
this  case  Is  signed,  "By  the  statute.  H.  C. 
Pitney,  Master."  The  statute  referred  to  la 
the  Ulth  section  of  the  diancery  act  (1  Gen. 
St  p.  394),  which  empowers  the  chancellor. 
In  certain  contingendes,  to  authorise  a  mas- 
ter In  chancery  to  perform  in  bis  stead  the 
acts  therein  specified,  "not  Including  the 
final  hearli^  and  determination  of  causes." 
I  have  examined  the  original  order  of  the 
chancellor,  and  find  that  in  tbis  respect  It 
follows  the  statute  verbatim.  The  decree 
now  before  us  recites  that  It  was  made  upon 
the  consideration  of  tbe  arguments  of  the 
respective  counsel  upon  the  pleadlnga  In  the 
cause  and  tbe  evidence  of  witnesses.  This 
describes  the  final  hearing  and  determina- 
tion of  the  cause,  and  as  such  falls  without 
the  statute  and  tbe  chancellor's  order.  It 
was  suggested  that  this  record  set  forth 
what  had  not  actually  taken  place,  and  that 
this  court  should  Ignore  such  mlBdescription 
as  formal,  and  take  judicial  notice  of  the 
ordinary  course  of  foreclosure  suits  where 
no  one  has  appeared  for  the  defendant  be- 
fore the  master.  The  proposition  Is  unsop- 
portable.  Tbe  respondent  Is  bound  by  tbe 
recital  of  the  decree  presmted  to  ttie  master 
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for  bis  Blgnatiire.  The  rec<nrd  <^  the  court 
below  Is  always  conclusive  oTldence  of  all 
matters  tliat  are  properly  Included  In  It,  and 
wUl  prevail  over  Incompatible  statements 
appearing  aliunde.  If  the  record  be  wrong, 
the  remedy  Is  to  bare  It  amended.  Tbe 
case  reported  In  19  All.  26(^  as  Dnnkle  t. 
Rotbolz.  seems  to  be  directly  In  point,  and 
would  be  If  the  case  as  tbere  reported  bad 
any  existence.  In  fact,  tbe  filing  of  tbat 
opinion  In  tbe  supreme  court  was  an  Inad* 
vertence,  that  was  dlacovered,  by  reason  of 
its  publication,  In  time  to  prevent  its  Inser- 
tion In  tbe  official  reports.  Tbe  views  It  ex- 
pressed were,  bowever,  adopted  by  tbis  court 
when  the  question  was  presented  In  tbe 
same  case  upon  a  practice  motion;  tbe  or- 
der of  the  court  being  that  the  plalntUf  In 
error  have  leave  to  present  the  postea  to  Blr. 
Justice  Seed,  In  order  tbat  he  might,  hy 
amendment.  If  proper,  make  It  hannonlse 
with  tbe  blU  of  exception,  which  showed  a 
compulsory  nonsuit;  the  postea  stating  tbat 
the  plaintiff  bad  been  called.  This  amend- 
ment was  made  and  the  case  finally  disposed 
of  upon  Its  merits  in  53  N.  J.  Law.  438,  22 
AtL  193.  The  principle  Is,  however,  well 
established,  and  constantly  Illustrated  In 
practice.  In  the  decree  now  before  us  there 
Is  not  even  the  shadow  of  a  conflict.  It  is 
so  framed  as  to  be  directly  In  the  face  of  the 
limitation  impressed  by  the  statute  upon  tbe 
authority  of  the  master  appointed  under  It 
The  record,  with  this  decree  annulled,  will 
be  remitted  to  the  court  of  chancery,  in  order 
that  a  decree  may  be  tbere  made.  The  ap- 
pelant Is  entitled  to  coits  la  this  coort 


CHBSEBBOUQH  v.  TIBRILIi. 

iOooxt  of  Brnm  and  Appeale  of  New  Jexsey. 

Sept  2.  188&> 

CossnuOTios  OT  CoitTBAOt— Statoti  or  Fbadds 
— QoBSTioif  TOR  Jdbt— Harhlbss  Bbbor. 

1.  When  the  question  In  issue  is  whether  the 
agreemeot  or  nndertakins  in)on  which  an  action 
at  law  is  brought  is  an  original  agreement  or  a 
collateral  undertaking  to  pay  the  debt  of  an- 
other, which  mnst  be  in  wilting,  under  the 
statnte  ot  frauds,  and  the  evidence  Is  In  dls* 
pute  as  to  the  oiaracter  of  the  promise  or 
agreement  as  matter  of  fact  and  a  reasonable 
condusicm  may  be  drawn  in  either  direction, 
the  question  becomes  one  which  must  be  lob- 
ndtted  to  the  Jury. 

2.  me  question  of  fact  to  whom  tiie  credit 
was  given  onder  sll  the  ciicumstances.  where 
they  are  in  dispute,  is  a  question  which  Is 
pn^rly  submitted  to  the  jury. 

3.  When  the  receipt  acceptance,  and  control 
of  tbe  thing  sold  or  furnished  is  made  to  ap- 
pear to  the  satisfaction  of  the  jury,  the  con- 
tract though  it  rests  in  parol  proof,  is  com- 
pletely BTBilable,  like  any  other  contract  be- 
tween tiie  parties. 

4.  When  the  trial  conrt  overmles  a  ques- 
tion upon  objection  which  Is  intended  to  ad- 
duce certain  evidence,  if  afterwards,  from  the 
same  witness,  the  party  has  the  benefit  of  the 
Bame  evidence  in  answer  to  other  gnestlonB, 
he  will  not  be  heard  to  complain  of  the  error 
in  overruling  the  question,  nor  will  the  court 
consider  whether  error  was  committed  in  the 


overruling  of  tiie  question,  becsnse,  It  tiie  par- 
ty teking  the  ezceptim  has  afterwards  the 
benefit  of  the  evidence,  he  is  not  at  all  preju- 
diced by  tbe  error,  if  It  existed. 
(SyUabua  br  tbe  Court) 

Error  to  supreme  court 

Action  by  Oakes  Tlrrlll,  doing  business  as 
tbe  Tlrzlll  Oas-Macblne  Company,  against 
Nicholas  H.  Cheaebrough.  Judgment  for 
plaintiff.  Defendant  brli^  error.  Affirmed. 

Abel  L  Smith  and  James  B.  Tredenbaigh, 
for  plaintiff  In  error.  Queen  A  Tennant^  for 
defendant  In  error. 

LIPPINGOTT,  J.  Tbe  action  In  this  case 
Is  on  contract  by  Oakes  Ttrrlil,  doing  busi- 
ness as  the  ThrriU  Oas-Macblne  Company, 
plaintiff  below,  against  the  defendant  below, 
Nicholas  H.  Chesebrougb.  The  declaiaticm 
contains  only  the  common  coonte.  wltb  a  1^111 
of  particulars  for  the  price  and  value  of  & 
gas  machine,  the  appliances  sttached,  and 
for  materials  and  labor  In  placing  tbe  samd 
In  the  Hotel  Beechwood,  at  Summit  N.  J. 
The  defendant  below  was  the  owner  of  tbe 
hotel,  and  he  bad  leased  It  to  one  Ira  Doy- 
Ing,  who  was  In  tbe  occupancy  of  It  as  lessee, 
and  engaged,  with  his  sons.  In  running  a 
hotel  business  therein  at  the  time  tbe  gas 
machine  was  purchased  and  placed  In  the 
hotel.  On  the  trial  the  verdict  of  tbe  Jury 
was  In  favor  of  the  plaintiff  and  against  tbe 
defendant  for  the  sum  of  $1,796.43,  upon 
which  verdict  Judgment  was  entered  in  the 
supreme  court  This  Judgment  Is  sought  to 
be  reversed  by  this  conrt  npcm  a  writ  vt 
error. 

The  facts,  substantially,  as  proved  In  evi- 
dence, are  tbat  tbe  Summit  Gaslight  Com- 
pany, which  had  been  supplying  the  hotel 
with  gas  during  Its  occupancy  by  Doylng, 
and  Vijfon  bis  credit  refused,  after  a  certain 
date,  to  further  supply  the  same,  unless  the 
defendant  Chesebrougb,  would  guaranty  the 
payment  of  tbe  bills  therefor,  and  that  It 
was  concluded  between  the  defendant,  Chese- 
brougb, and  Doylng  that  It  wotild  be  better 
and  cheaper  to  put  a  gas  machine  in  the 
hotel.  Tbe  evidence  on  the  part  of  the  plain- 
tiff shows  that  the  defendant  authorized  Doy- 
lng to  order  the  machine,  and  that  he  (the 
defendant)  wotdd  pay  for  It  Mr.  Tlrrlll 
swears  that  Doylng  came  to  blm,  and,  after 
some  negotiations  between  them,  ordered  the 
machine  to  be  furnished  and  put  in  the  hotel. 
Mr.  Tlrrlll  Informed  blm  that  he  had  been 
told  that  he  (Doylng)  was  not  a  responsible 
man.  Mr.  Doylng  then  told  him  that  he 
was  not  ordering  the  machine  to  be  placed 
in  the  hotel  for  himself,,  or  upon  bis  credit 
but  that  Mr.  Chesebrougb,  the  owner,  was 
making  the  Improvement  to  the  hotel,  and 
that  he  (Doylng)  was  aathorized  to  purchase 
the  machine  to  be  put  In  the  hotel  for  the 
owner;  and  thereupon  an  agreement  was 
made  by  Doylng,  as  the  agent  of  the  defend- 
ant, that  the  plaintiff  should  furnish  and 
place  the  machine  in  tbe  hotel  for  tbe  de- 
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fendnnt,  who  wonld  pay  the  bill.  Hr.  Doy- 
iDg  testified  that  the  defeudaut  authorlied 
him  to  contract  for  and  order  the  gas  ma- 
chine to  be  put  In  the  hot^  on  hia  account, 
and  be  would  pay  for  it,  alone  wltb  otlfer 
permanent  ImproTementa  which  he  was  mak- 
ing; and  that  In  accordance  with  this  au- 
thority he  made  the  contract  with  the  plain- 
tiff to  furnish  and  place  in  tbe  hotel  the  gas 
machine,  with  the  appliances  and  fixtures 
thereto  to  be  attached.  The  evidence  Shows 
that  the  gas  machine,  fixtures,  burners,  and 
appliances  were  put  In  the  hotel  according 
to  the  charges  In  the  bin  of  particulars,  and 
that  tbey  bare  erer  since  been  retained  and 
used  In  the  management  of  the  taoteL  Upon 
the  qucatltm  of  tbe  authority  of  Doylng  to 
act  as  the  agrat  of  the  defendant  la  such 
manner  as  to  bind  talm  to  pay  for  the  ma- 
dilns,  much  erldence,  boUi  of  a  direct  and 
circumstantial  charactw,  was  produced  and 
admitted.  At  the  dose  ot  the  evidence  on 
the  part  of  the  fdalntlff  a  moUon  to  nonsnlt 
was  made,  and  «ror  has  been  assigned  upon 
the  exception  to  the  refusal  of  such,  motion. 
The  slightest  ccmsfderation  of  the  facts  Jus- 
tified the  learned  trial  court  In  such  refusal 
There  existed  at  this  p<^t  direct  evidence 
of  the  agency  or  autiiorlty  of  Doylng  to  pur- 
chase  the  gas  machine  upon  the  credit  of 
the  defendant  Besides,  a  consideration  of 
ttkB  'Circumstances  adduced  of  the  purchase 
at  the  machine  and  totures,  the  place  of  the 
location  of  the  machine,  the  delivery  tiiereof . 
the  manner  in  wbich  It  was  placed  In  the 
hotel  as  a  permanent  part  thereof,  the  use 
to  which  It  was  to  be  devoted,  and  the  rea- 
sons for  Its  purchase,  upon  the  <inestlon 
whether  such  authority  was  given  or  wheth- 
er such  agency  existed,  would  have  been  suf- 
ficient to  carry  tbe  case  to  the  jury,  and 
would  have  made  a  nonsnlt  Improper.  The 
legal  ground  urged  for  tbe  nonsuit  was  thnt 
the  contract  on  the  part  of  the  defendant 
was  one  of  guaranty  or  promise  to  pay  the 
debt  of  another,  tb^efore  within  the  statute 
of  frauds,  and  required  to  be  In  writing.  It 
was  also  urged  that  tbe  contract  was  one 
not  followed  by  delivery  to  the  defendant 
of  the  goods  purchased.  80  far  as  the  ques- 
tion of  delivery  was  concerned,  the  defend- 
ant being  the  owner  of  tbe  hotel,  and  Doy- 
lng the  lessee.  It  certainly,  under  all  tbe  cir- 
cumstances, became  a  question  for  the  Jury 
to  determine  to  whom  or  for  whom  delivery 
wss  mode.  But  in  tble  ease.  If  tbe  agency 
between  Doylng  and  the  defendant  was  ea- 
tabllBtaed  In  the  minds  of  the  Jury,— tbat  is, 
t<x  Doylng  to  purchase  tiie  machine  upon 
tbe  credit  of  the  defendant,— whether  the  ma- 
chine was  actually  delivered  to  Doylng.  the 
lessee,  In  actual  occupancy  of  the  hotel,  or 
to  the  defendant  as  the  owner,  became  en- 
tirely Immaterial,  because  the  agreement  to 
purchase  was  original  In  its  character  be- 
tween the  plaintiff  and  the  defendant. 
"Wliether  tbe  contract  was  one  of  guaranty, 
or,  ta  other  words,  a  promise  to  pay  the 


debt  of  another,  was  a  qnestitMi,  viewed  In 
Its  most  favorable  light  for  the  defendant, 
to  be  left  to  the  Jury.  lite  evidence  of  Doy- 
lng as  to  his  antborlty  and  Instructions  from 
the  defendant  on  this  point  was  direct  and 
positive,  and  tbe  trial  court  had  no  option 
but  to  refuse  the  motion  to  nonsuit  on  the 
ground  upon  which  It  was  placed  by  the 
trial  court,— that.  If  tbe  testimony  of  Doylng 
was  true,  then  tbe  responsibility  of  the  de- 
fendant had  been  established.  Upon  the 
cross-examination  of  Doylng  It  was  attempt- 
ed to  be  shown  tbat  Doylng  h^  made  state- 
ments In  an  affidavit  used  In  the  court  of 
chancery  In  a  litigation  between  him  and  tlie 
defendant  which  were  different  from,  or  in- 
consistent with,  his  testimony  in  this  case 
in  relation  to  his  authority  to  bind  the  de- 
fendant for  this  gas  machine.  But  the  trial 
court  could  no^  from  this  affidavit,  even  It 
Its  statements  had  been  different  from  those 
made  In  evidence  In  thla  case  ht  relation 
to  tbe  same  matter,  determine  that  Us  evi- 
dence In  this  case  was  untrue,  and  therefore 
reject  It.  This  was  a  question  for  tbe  Jury  to 
determine  how  far  this  former  affidavit  af- 
fected his  credibility  as  a  witness,  and  wheth- 
er his  evidence  was  to  be  rejected  or  not. 
Xo  error  has  been  found  In  the  refusal  to 
direct  a  nonsuit. 

At  the  dose  of  the  case  a  motion  was  made 
for  a  direction  of  a  verdict  In  favor  of  the 
defendant  The  defendant,  in  bis  defense, 
denied  that  he  had  ever  authorlzad  Doylng. 
as  his  agent,  to  purchase  the  gas  machine, 
or  to  bind  him  for  its  payment  or  given  him 
any  InstmcUons  to  purchase  It  for  him.  All 
of  the  evidence  of  the  defendant  Is  directed 
to  the  denial  of  this  authority,  along  with  evi- 
dence attacking  and  impeaching  the  credibil- 
ity of  Doylng.  The  motion  to  direct  a  ver- 
dict for  tile  dtf endant  was  property  refused. 

The  same  reasons  whldi  were  urged  for  tbe 
nonsnlt  were  presented  as  reasons  toe  a  direc- 
tion of  verdict  for  the  defendant  The  de- 
fense was  a  denial  of  the  evidence  of  the  plain- 
tlfiF,  and  also  that  If  nny  contract  or  promise 
had  been  made  by  the  defendant  it  was  a 
collateral  imuoI  agreement  or  promise  to  pay 
the  debt  of  another.  The  trial  court  couhl 
have  determined  considering  the  evidence  of 
Doylng,  If  It  bad  not  been  denied  by  tbe  de- 
fendant that  an  original  binding  agreement 
existed  on  the  part  of  ttie  defendant  to  pay 
for  the  machine.  Tbe  questions  of  tbe  credi- 
bility of  tbe  evidence  on  the  part  of  the  platai- 
tlff,  and  whether  the  contract  was  one  author- 
ized by  the  defendant,  wen  qoestfuui  neoes- 
eaxOy  for  the  Jury.  The  question  to  whom 
the  credit  was  given  was  for  the  Jury.  A 
verdict  for  the  defendant  nndw  tbe  facts  ta 
evidence  on  both  sides,  could  not  have  be« 
directed.  Haseltine  v.  WHaon,  66  N.  J.  Law. 
250,  as  AtL  79. 

AH  of  the  requests  to  diaage  worthy  of  no- 
tice and  consideration  were  based  upon  tiie 
theory  that  the  contract  of  the  defendant  if 
any  exited  at  aU,  was  a  parol,  collateral  one 
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to  pay  the  debt  of  Doylng.  Upon  aQ  these 
nqnests  the  court  dlstlncdy  charged  that. 
It  tbe  a:greanent  was  that  of  a  guaranty  of 
paynmit,  or  promise  to  pay  tbe  debt  of  Doy- 
tns  or  somebody  else,  then  the  defendant  was 
BOt  legaUy  bonnd.  Hetfield  t.  Dow,  27  N.  J. 
Law,  4M;  Hazdtbie  t.  WOaoa,  6S  N.  J.  Law, 
250.  26  AH.  79;  Scudder  t.  Wade,  4  N.  J.  Law, 
a*9.  255;  1  Stew.  Dig.  p.  579;  WalTs  Supp., 
Stew.  Dig.  p.  SOB;  Hatson  t.  Wharam.  2  Term 
B.  80;  Browne,  Frauds  (Cth  Ed.)  pp.  260,  2S1; 
Larson  t.  Wyman,  14  Wend.  246;  ESder  t. 
Warfl^  7  Bar.  A;  J.  807;  P»aell  r.  Pents, 
4  a.  D.  Smith,  638;  Grant  t.  Wolf,  84  Ulnn. 
82,  St  N.  W.  280.  The  ndes  ef  law  on  these 
qoestloiis  w«re  cwrecQy  stated  by  the  Iramed 
trial  justice  to  the  jury,  and,  as  matter  of 
fbct,  all  the  evtdeace  inbmltted  to  tbe  jury 
tor  their  detenntnatlon.  No  ezror  la  found  In 
tbe  cha^  npML  aax  of  tte  reqaests,  w  In  the 
tef asBl  to  chaise  as  feqvested. 

nare  ramalns  mm  ezoqitfoD  to  the  rejection 
of  evidence  qpon  which  error  was  assigned 
which  naj  merit  aoaw  comldBratton.  In  the 
Mess  SKiiialnstloa  «l  Doylng  mndi  eTldence 
was  adduced  (rom  hSm  In  ration  to  his  con- 
nection wlfl»  the  MCadaiit  In  the  construc- 
tion and  management  of  the  hotel,  the  Im- 
PKovementB  and  repairs  thereon,  and  other  bus* 
tea  matters  between  him  and  Doylng  In  con- 
nection therewith,  and  as  to  the  title  thereto, 
—la  whose  name  It  vas,— and  their  tespectlTe 
Interests  therein,  and  what  expenditures  Doy* 
Ing  had  made  or  was  to  make  in  the  construc- 
tion of  the  hotel,  and  as  to  the  manner  In 
wtikrh  It  was  to  be  repaired.  After  some  erl- 
denoe  bearing  upon  these  questions,  the  fok 
kiwtns  guestlen  was  pat  to  bfan:  "Question. 
I  undcEstDod  you  to  say  tSiat  the  title  to  this 
property  was  in  Dr.  Obesebroogh,  and  as  to 
that,  Mr.  Doyttig,  let  me  ask  yea  this  question: 
At  the  tttne  Dr.  Ohesebnngh  had  this  couTer- 
saUoB  vtth  you  ttiat  yon  have  stated,  had  he 
agreed  with  you,  aedng  ttx  your  sons,  that 
he  wirald  bold  tte  property  as  security  for 
money  wWcb  be  bad  already  advanced  to- 
wards the  constrDctioB  of  the  hotel,  and  for 
WHieys  whldi  he  should  thereafter  advance 
ftar  thatpnrpoee?"  The  question  was  objected 
to  and  overmled  on  the  grouad  that  the  qnee- 
tlon  In  this  case  was  wbetbw  tte  defendant 
Inconed  the  obligation  to  tbe  plaintiff,  and 
fliat  It  was  Immaterial  to  that  question  how 
tlie  defen&mt  expected  to  be  reimbursed.  The 
evidence  as  to  other  transactions  between  Doy- 
lng and  the  defendant,  having  no  relation  or 
relcrancy  to  the  question  whether  the  defend- 
ant authorised  and  Instructed  him  to  pnr^ 
chase  this  machine  for  him,  could  not  be  ma- 
terial or  admissible  evidence,  because  it  raised 
other  lasnes,  la  uAlch  the  plaintiff  was  not  In- 
tens  ted,  and  which,  when  determined,  could 
not  affect  tbe  i^ht  et  recovery  here,  and 
therefore  It  would  appear  that  the  question 
was  property  overruled.  But,  if  tbe  rejectl<m 
<tf  the  answer  to  this  question  was  erroneous, 
tt  was  not  in  Oe  slightest  prejodldal  to  the 
defeadaat,  for  upon  an  examination  of  the  evi- 


dence upon  the  further  crora-examination^ 
evidence  as  to  the  transactions  which  tlils' 
question  was  calculated  to  draw  out  was- 
gone  into  a  considerable  extent,  without  oI>- 
jectlon,  and  the  question  fully  answered,  and 
the  facts  fully  adduced.  Other  witnesses 
were  called  and  examined  upon  these  sub- 
jects, and  the  defoidant  himself  fully  testified 
to  them.  It  Is  unnecessary  to  go  into  detail 
In  this  matter;  it  Is  suiBcleut  to  say.  In  the 
rlew  of  the  court,  that  from  the  moment  of 
the  overruling  of  the  question  up  to  the  close- 
of  the  evidence  all  the  business  transaction* 
of  the  defendant  and  Doylng  were  entered 
Into  with  a  Mberality  far  beyond  the  limita- 
tions of  the  rules  of  law  which  confine  sub- 
stantially tbe  evidence  to  the  issue  in  thr 
cause,  and  it  was  only  when  the  secret  be> 
ll^fs  and  Intentions  of  the  witness  were  at- 
tempted to  be  probed  that  the  trial  court,  ni>ott< 
objection,  limited  tbe  extent  of  the  evidence.. 

No  error  upon  the  exceptions  taken  at  the- 
trial  In  the  admission  or  rejection  of  evidence 
in  ttie  refusal  to  nonsuit  or  dlre^  a  verdict^ 
ttt  in  the  charge  of  the  court  upon  requests 
or  otherwise,  appearing,  the  Judgment  must 
be  affirmed,  with  costs. 


FT.  WAYNE  ELECTRIC  CORP.  v.  FRANK- 
LIN BLBCTRIC  LIOHT  GO. 
(Court  of  Chancery  of  New  Jersey.   S^.  13^ 
1896.) 

BsoBlTBB  —  APPOiKTiraNT— Zhsolvbnt  Cobpoka- 
TIOK. 

1.  Upon  proper  application,  where  tbe  proofs- 
<dearly  exhibit  that  a  corporation  is  insol- 
vent, sod  that  there  Is  no  reasonable  prospect 
that,  if  let  alone,  it  will  soon  become  safely 
■dvent,  a  receiver  will  be  appointed. 

2.  The  requirement  of  the  statute  that  proof 
shall  be  made  that  an  insolvent  corpwatioD 
will  not  be  aole  to  *'reeume"  its  business  with 
safety  to  the  public  and  advantage  to  its  stock- 
holders  within  a  short  time  does  not  predicate 
a  complete  sQspeDBion  of  buaincss  before  a  re- 
ceiver can  be  apijtointed,  but  tbm  taking  up- 
again  and  performing  snch  functions  or  duties- 
as  shall  have  been  snspcaded  because  of  the  In- 
Bolrency,  snch  as  the  payment  of  its  current  ob> 
ligationa. 

(Syllabus  by  the  CoortJ 

Bill  by  the  Pt.  Wayne  Electric  Corpora- 
tion against  tibe  Franklin  Electric  Light 
Convany.  Heard  on  bill  tos  a  receiver,  aiK 
swer,  and  proofs.   Order  appointing  recefV' 

David  J.  Pancoast,  fbr  complainant  Sanr- 
uel  H,  Grey  and  Robert  H.  McCarter,  for  de- 
fendant 

McOILL,  Oh.  The  complainant  recovered" 
judgment  against  the  defendant  on  tbe  IStb^ 
of  January,  1898,  for  $12,443.04,  and.  as  a 
creditor  of  that  company,  asks  that  It  be  ad- 
judged to  be  Insolvent  and  that  a  receiver 
be  appointed  for  it  In  March,  1S98,  it  made 
a  similar  application,  which  vras  determined 
by  a  decree  dismissing  Its  bill,  dated  on  tbe- 
0th  of  June,  1808,  upon  Oie  opbilon  and  ad^ 

Digitized  by  Google 


218 


41  ATZ«ANTIG  BSPOKTEB. 


<N.J. 


vice  of  Vice  Chancellor  Reed,  filed  May  28, 
189S.  40  AU.  441.  The  present  bUl  was 
filed  June  27,  189S,— IS  days  after  tbfi  dis- 
missal decree  was  made,  and  about  a  month 
after  the  opinion  In  the  former  snlt  was  filed. 
Upon  the  previous  application,  as  apon  the 
present.  It  was  made  to  appear  that  the  de- 
fendant was  engaged  In  the  business  of  elec- 
tric lighting  at  Gape  May,  where  It  has  & 
contract  for  lighting  the  public  streets  and 
places,  extending  some  four  years  Into  the 
future;  that  it  then  had  a  completed  plant, 
consisting  not  only  of  the  boilers,  engines,  dy- 
namos, and  other  apparatus  appropriate  there- 
to, but  also  poles  and  wires  throughout  the 
highways  and  countiy  adjoining  It;  that  upon 
the  plant  something  approximating  160,000 
had  been  expended;  that  a  large  i>art  of  the 
machinery  had  been  erected  upon  the  land 
■of  one  William  O.  Robb,  who  held  a  mort- 
gage upon  It,  and  also  a  mortgage  upon 
lands  belonging  to  the  light  company,  to- 
gether securing  to  him  the  payment  of  $13,- 
500;  that  a  judgment  had  been  recovered 
against  the  company  In  April,  1S92,  for  about 
■$1,200,  In  favor  of  Russell  &  Co.,  which  an- 
tedates the  mortgages,  but  Is  said  by  the 
defendant  to  liave  been  paid,  but  Is  not  sat- 
isfied of  record;  that  subsequent  to  the 
mortgagee,  In  June,  1896,  one  Warren  reeov- 
-ered  two  Judgments  against  the  company, 
aggregating  about  $1,650,  which  appear  to 
have  been  purchased  for  Ihomas  Bobb,  who 
has  caused  executions  to  be  Issued,  and  lev- 
ies made,  so  that  he  may  sell  the  properties 
levied  upon  at  pleasure;  that  in  December, 
lS97,one  Tunis  recovered  a  Judgment  against 
the  company  for  about  $2,100,  n[>on  which 
execution  Issued  and  levy  was  made,  and 
in  February.  1896,  the  complainant  recov- 
ered Judgment  against  the  company  for 
about  $12,500.  It  did  not  then  appear  what 
the  value  of  the  defendant's  property  was, 
□or  that  it  was  not  worth  all  that  had  been 
expended  upon  It,  and  by  reason  of  Its  con- 
tract with  the  municipality,  and  entry  upon 
the  actual  use  of  its  franchise,  perhaps  more 
than  that  sum.  In  absence  of  such  proof, 
Vice  Chancellor  Reed  thought  that  while 
technical  Insolvency  was  exhibited  by  proof 
of  a  mortgage  under  foreclosure,  unpaid 
Judgments  under  which  levies  bad  been 
made,  and  the  existence  of  taxes  and  nnse- 
cured  Indebtedness  unsatisfied  which  the 
defendant  could  not  pay,  yet  It  was  not  a 
case  for  the  appointment  of  a  receiver,  be- 
cause the  attitude  of  the  creditors,  except 
the  complainant,  indicated  a  forbearance 
that  would  admit  of  the  continuance  of  the 
operation  of  the  plant  by  the  defendant,  and 
the  execution  of  a  then  proposed  scheme, 
which  appeared  to  the  vice  chancellor  to  be 
feasible,  to  retire  the  entire  outstanding  In- 
debtedness by  the  issue  of  bonds,  and  be- 
C9.UBe  it  did  not  appear  that  advantage  could 
result  to  either  the  creditors  or  the  stock- 
holders of  the  company  In  the  appointment 
of  a  receiver.   Upon  the  present  appllcar 


tion  the  opinion  of  a  witness  Is  offraed  t* 
show  that  the  value  of  the  defendant* 8  prop 
er^  Is  not  equal  to  the  amount  of  the  ler- 
les  npon  It,  exdnalve  of  the  complainant*  e 
Judgment  If  this  opinion  should  be  held 
to  establish  the  valo^r-a  doubtful  proposi- 
tion with  reference  to  so  special  a  property, 
—the  matter  is  not  new.  The  proof  Miows 
that  the  same  condltims  opon  which  the 
opinion  is  based  existed  at  the  time  of  the 
former  litigation.  The  same  proof  might 
have  been  olfered  on  the  former  suit  A 
new  case  cannot  be  made  out  of  omitted 
facts  then  available. 

The  material  fact  urged  opon  this  appli- 
cation, that  has  come  into  existence  since 
the  case  adjudicated,  is  chained  in  the  bill 
to  be  that  the  defendant  "has  arranged  a 
fraudulent  sale  of  all  Its  property  of  overy 
sort.  Including  Its  franchises,  to  the  said  Wil- 
liam Oscar  Robb,  for  the  pretended  sum  of 
fifteen  hundred  dollars  above  his  said  mort- 
gage claims  against  the  company."  This  al- 
legation offers  a  very  material  fact  upon  the 
Inquiiy  whether  a  receiver  should  be  ap- 
pointed. The  vice  chancellor's  conclusion 
was  based  upon  his  confidence  in  the  Integ- 
rity of  the  real  managers  of  the  company, 
and  their  fidelity  to  the  Interest  of  the  com- 
pany's creditors.  He  believed  that  their 
purpose  was,  as  they  represented  It  to  him, 
to  execute  a  scheme  to  issue  bonds  to  liqui- 
date the  outstanding  indebtedness  of  the  de- 
fendant, and  tliat  the  affairs  of  the  com- 
pany were  being  managed  with  economy, 
and  in  the  Interest  of  creditors.  If  it  had 
appeared  to  him  that  the  purpose  of  those 
managers  was,  by  a  secret  and  contrived 
sale  for  an  Inadequate  price,  to  completely 
cut  off  and  defeat  the  claims  of  creditors 
and  stockholders,  the  case  he  considered 
would  have  presented  an  entirely  different 
aspect  By  its  answer  the  defendant  de- 
nies (using  its  language)  "that  It  has  any 
purpose  or  expectation  of  selling  or  dispos- 
ing of  Its  property.  Including  its  franchises, 
for  the  pretended  sum  of  fifteen  hundred  dol- 
lars above  the  claims  of  the  said  Robb 
against  this  defendant,  or  for  any  other 
sum,"  but  at  the  same  time  admits  that  at 
an  informal  meeting  of  three  out  of  the  five 
directors  of  the  defendant,  of  which  meet- 
ing no  notice  to  the  absent  directors  had 
been  given,  discussion  as  to  the  advisability 
of  making  some  disposition  of  the  defend- 
ant's property  for  the  purpose  of  raising 
cash  to  pay  all  Its  Indebtedness  arose,  but 
the  suggestion  was  abandoned.  The  answer 
In  this  respect  is  supported  by  the  ex  parto 
affidavit  of  Logan  M.  Bullitt,  the  president 
and  a  directs  of  the  defendant,  in  almost 
the  terms  of  the  answer,  and  without  fur- 
ther particulars.  That  charge  of  the  bill  la 
sought  to  be  sustained  upon  the  other  side 
by  the  testimony  of  James  E.  Taylor  and 
James  M.  B.  Hildreth,  two  directors  of  the 
defendant.  Mr.  Taylor  testified  that  then 
are  Ato  directors  of  the  company  (Messrs. 
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Hildreth,  Melvin.  and  lilmself.  of  Cape  May. 
and  Meeirs.  BuUItt  and  Wilson,  of  Pennsyl- 
vania, the  latter  of  whom  Is  an  employfi  of 
Mr.  BnlUtt);  tbat  the  books  of  the  defend- 
ant are  kept  In  the  office  of  Mr.  BnlUtt,  at 
Philadelphia,  and  all  receipts  of  moneys  are 
sent  to  Mr.  BnlUtt,  there;  that  Wilson  is 
the  secretary  and  treasurer  of  the  company; 
and  that  he  (Taylo^  has  no  Information  or 
knowledge  as  to  what  is  done  with  the  funds 
receired  for  the  company.  He  further  tat- 
tlfies  that  In  June,  189S,  after  the  determina- 
tion of  the  cause  before  Vice  Chancellor 
Reed,  a  meeting  of  directors  was  held  at 
Cape  May,  at  the  house  of  Mr.  Hildreth,  at 
which  Mr.  Bullitt  proposed  to  sell  the  right, 
title,  and  Interest  of  the  defendant,  Including 
Its  franchises,  to  William  O.  Robb.  for  $1,500. 
The  proposition  was  opposed  by  Mr.  Hll- 
dreth,  but,  after  discussion,  Mr.  Bullitt  said 
that  he  would  consider  Mr.  Wilson  present 
and  In  favor  of  It,  and  that  the  resolution 
had  passed,  and  boasted  that  "they"  had 
refrained  from  paying  Interest  on  the  mort- 
gages, and  were  going  to  foreclose  them; 
tbat  they  had  control  of  the  Judgments,  and, 
"when  they  got  these  things  all  working 
together,  somebody  would  be  cleaned  out." 
Mr.  Hildreth  testitles  that  the  meeting  of 
directors  In  June,  1898,  was  the  first  that 
had  been  held  In  two  years,  during  which 
time  Bullitt  had  sole  control  of  the  company; 
that  BnUltt  stated  that  the  object  of  the 
meeting  was  to  sell  the  defendant's  prop- 
erty and  nranchlsea  to  Mr.  Bobb  for  91,500, 
"subject  to  what  there  was  against  It";  that 
the  witness  opposed  it  as  a  fraud  upon  the 
general  creditors;  that  BuUltt  declared  It 
carried,  but  that  subsequently  the  witness 
understood  that  the  whole  matter  had  been 
droMwd.  Mr.  Melvln  says  that  he  was  noti- 
fied of  the  meeting  referred  to,  by  telephone, 
but  was  unable  to  attend  It,  and  that  he 
knows  nothing  of  the  affairs  of  the  company 
since  Mr.  Bullitt  has  assumed  charge  of 
tbem.  Objection  was  made  to  this  proof  of 
oxporate  action,  upon  the  contention  that 
the  minute  book  Is  the  best  erldence  of  It 
If  the  only  object  of  the  proof  was  to  show 
corporate  action,  this  would  be  true;  bat  in 
this  Inquiry  the  disposition  of  the  actual 
management  of  the  company  towards  cred- 
itors and  stockholders  is  In  question,  and 
that  la  best  shown  by  the  acts  and  utter- 
ances of  the  several  members  of  that  man- 
agement. This  reference  to  the  books  ItseU 
snc^eata  the  pertinent  fact  that  Mr.  Wilson 
had  due  notice  that  the  books  would  be  re- 
quired at  the  taking  of  proofs,  both  by  notice 
and  by  subpoena  duces  tecum  served  upon 
him  In  Philadelphia,  and  not  only  that,  but 
that  the  defoidant,  by  order  of  this  court, 
was  required  to  bring  the  books  within  the 
atate  for  use  upon  this  inquiry,  yet  they 
were  not  forthcoming.  Mr.  Bullitt  Is  not 
shown  to  have  been  served  with  such  papers. 
He  was  In  the  South,  and  did  not  return  un- 
tU  Just  prior  to  the  examination  of  witnesses. 


but  it  Is  In  evidence  that  be  knew  that  the 
books  were  needed.  The  other  directors 
were  notified  In  a  similar  way,  but  had  no 
control  over  the  books.  The  withholding  of 
the  books  Is  a  circumstance  in  this  consider- 
ation. The  testimony  of  Messrs.  Taylor  and 
Hildreth  is  not  denied.  I  think  that  the 
proofs  clearly  establish  that  upon  the  part 
of  Mr.  Bullitt  the  scheme  of  bonding  to  liqui- 
date Indebtedness,  if  it  ever  really  existed, 
has  been  abandoned,  and  that  Instead  a 
strong  disposition  now  exists  to  avoid  the 
payment  of  a  part  at  least  of  the  unsecured 
creditors,  and  to  sacrifice  the  Interest  of 
some  of  the  stockholders;  but  I  do  not  think 
that  either  the  meeting  In  June  was  lawfully 
called,  or  that  the  resolution  offered  by 
Mr.  Bullitt  was  adopted.  Mr.  Hildreth  voted 
against  the  resolution,  and  Mr.  Taylor  re- 
mained sUent  Mr.  BuUItt  could  not  alone 
pass  It  Besides,  it  contemplated  a  virtual 
surrender  of  the  business  In  which  the  stock- 
holders of  the  company  had  ventured  their 
capital  without  reference  to  their  will. 

Before  the  court  can  appoint  a  receiver  for 
this  corporation.  It  must  appear— First,  that 
the  corporation  Is  Insolvent;  and,  second, 
that  It  vrill  not  be  able  to  resume  its  busi- 
ness with  safety  to  the  public  and  advantage 
to  its  stockholders  within  a  short  time.  It  Is 
a  contenUon  of  counsel  that  the  second  re- 
qulremrait  of  the  statute  defines  the  insol- 
vency Intended  as  one  that  shall  Include  a 
suspension  of  the  business,  while  In  the  case 
before  me,  though  there  be  Insolvency,  the 
business  of  the  company  has  not  suspended, 
the  electric  lighting  continues,  and  receipts 
therefor  come  Into  the  treasury.  I  agree 
that  the  word  "resume,"  as  used  In  the  stat- 
ute, predicates  some  interruption  of  the  In- 
solvent's bu8ln«ts,  but  I  do  not  understand 
that  It  contemplates  an  entire  suspension  of 
all  its  workings.  Such  has  not  been  the 
practical  Interpretation  the  bar  and  the 
courts  have  given  it;  for  manufacturing  and 
other  companies  with  plants  In  operation 
have  constantly  been  adjudged  to  be  Insol- 
vent and  put  In  the  hands  of  receivers,  and 
In  BO  doing  large  values  have  been  sa>ed  to 
creditors  and  stockholders  because  of  the 
salable  condition  of  a  live  plant,  as  com- 
pared with  one  which  Is  dead.  Insolvency 
carries  with  it  inahUity  to  presently  pay  in- 
debtedness, and  suspension  of  tbat  function; 
and  the  word  "resume,"  used  hi  the  statute. 
Is,  I  think,  to  be  taken  in  the  sense  of  taking 
up  again  that  suspended  function,  so  that  pay- 
ment of  indebtedness  as  well  as  the  operation 
of  the  work  of  the  corporation,  after  tempo- 
rary partial  or  complete  paralysis,  may  be 
"resumed"  with  safety  to  the  public  and  ad- 
vantage to  Its  stockholders.  This  point  was 
not  involved  In  Cook  v.  Pottery  Co.,  53  N.  J. 
Eq.  29,  30  AtL  634.  and  I  do  not  understand 
that  that  case,  even  In  dictum,  holds  the  con- 
trary of  the  view  I  have  expressed.  That  the 
late  Tlce  Chancellor  Van  Fleet  understood 
the  statute  In  the  way  I  have  interpreted  It  I 
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think  Is  manifest  la  his  course  of  thought  In 
Atlantic  TruBt  C3o.  v.  Consolidated  Electiit: 
Storage  Co.,  49  N.  J.  Eq.  4S2.  407,  28  Atl.  934. 
936,  where  he  suggests  an  admhrable  guide  In 
the  appointment  of  receivers  for  InsolTent  cor- 
porations. He  says:  *Tbe  principle  which  I 
think  ^ould  control  the  court  hi  Iftie  exercise 
of  this  power  Is  this:  Never  to  appoint  a  re- 
relTer  unless  the  proof  of  Insolvency  la  clear 
and  satlsfaetorr,  and  unless  It  also  appears 
that  there  la  no  reasonable  prospect  that  the 
corporation.  If  let  alone,  wOl  soon  be  placed, 
by  the  efforts  of  Its  managers,  In  a  condition 
of  solvency.  To  Illustrate:  Where  the  cor- 
poration attacked  hi  shown  to  be  Insolvent, 
bat  It  also  appears  that  tts  managers  are  hon- 
est and  capable,  and  that  they  are  strivine 
to  the  best  of  their  ability,  with  fair  prospect 
of  success,  to  relieve  the  corporation  from  its 
embarrassment,  and  to  pnt  It  In  a  condition 
where  tt  may  prosecute  Its  business  snccess- 
fnlly,  and  tbe  property  of  the  corporation  Is 
free  from  Judgment  or  other  lien  under  which 
It  may  be  sold  speedily  at  s  sacrtflce,  the  court 
should  not  Interfere."  In  tbe  present  case  the 
corporation  Is  Incombered  by  mortgage  under 
foredoaute,  and  by  Judgments  and  levies  Is 
prepared  fw  Immediate  sale.  Its  actual  man- 
agement Is  In  the  hands  Of  a  minority  of  Its 
directors.  Hie  receipts  from  Ita  bnslnesa  are 
habitually  taken  from  Hbe  state,  and  are  un- 
accounted for  to  tta  directors.  No  effort  Is 
being  made  to  relieve  the  company  from  Its 
perilotu  condition.  On  the  contrary,  at  fbe 
■Ingle,  but  Irregular,  meeting  of  directors  held 
In  two  years,  an  effort  was  made  to  virtually 
abandon  the  corporation.  I  think  that  a  re- 
ceiver should  be  appointed.  It  may  be  donbt- 
tul  whether  he  can  accomplish  much  for  the 
relief  of  stockholders,  but  there  appears  to  be 
a  posBtbtllty  that  creditors  may  be  paid 
tiirongfa  hlB  instrumentality. 


WINTERS  V.  8TATB. 

(Oonrt  of  EIrron  and  Appeals  of  New  Jersey. 
Sept.  188&) 

(^iMiiTAL  Law—Hahvlbss  BRsoa— Nbv  TauL— 
iKflAKtTT  A»  X  Dsvama. 

1.  Where  an  indictment  that  Is  wlthia  the 
competence  of  a  court  of  qaarter  seasions  to 
try  IB  rec^Ted  In  that  court,  amd  tried  th^ein. 
without  BM  order  of  the  o^er  aad  terminer,  and 
also  without  objection  by  the  defendant,  tbe 
irre^alarity,  if  such  it  be.  Is  one  of  those  Imper- 
fections not  affecting  the  mecita  of  the  defense 
tor  which  a  judgment  given  open  aa  Indict- 
ment may  not  be  reversed. 

2.  Under  tbe  act  of  May  9,  1894,  a  plaintiff 
In  error  aguinst  whom  a  verdict  has  gone  upon 
the  issue  of  iusanitr  "suffers  manifest  wr(»)g 
and  injury  upon  the  evidence  adduced  at  the 
trial"  only  when  tbe  proof  ot  hia  izksanity  so 
preponderated  that  upon  a  rule  to  show  cause 
the  trial  court  should  set  aside  tbe  rerdlct. 

8.  Ttt  failure  of  tbe  jury  to  ad<9t  the  opln- 
ima  of  expert  witnema  imon  the  issae  of  insan- 
ity Is  not  per  Be  ground  for  a  new  trial. 

4.  The  act  of  May  9, 1894,  applied  to  the  d»- 


fense  ot  insanity,  and  to  requests  to  charge  is 
respect  thereto. 

ColUsa,  Bogert,  Kreager,  and  Tredenbnrgh. 
JJ^  dissenting. 

(Srllaboa  by  the  Court) 

Error  to  supreme  court 

Orant  6.  Wlnteca  was  eonrfaited  of  assault 
with  intent  to  macder,  and  brtaiga  anw.  Af- 
flnaed. 

Bamnel  Snllscfa,  for  plaintiff  tn  error.  J. 
B.  Salmon,  for  defendant  In  error. 

GABItlSON,  J.  Grant  S.  'Vnntets  was  ctm- 
vlcted  In  the  court  of  quarter  sessions  of  tbe 
county  of  Morris  of  an  aasault  wltb  Intern 
to  murder.  The  record  being  here  on  a  writ 
of  error,  the  regularity  of  tbe  procedure  h* 
questioned  vjfon  the  ground  that,  although 
tbe  Indictment  was  received  In  the  seasions 
nndw  section  148  of  tbe  criminal  procedure 
act,  tt  was  not  triable  therein  wlthovt  tbe  or- 
der of  tbe  court  of  oyer  and  terminer  provid- 
ed for  In  section  SI  of  the  same  act  Tbere 
are  odker  sections  that  bear  upon  the  ques- 
tion, which,  bowevor,  vni  not  be  pftssed  up- 
on at  this  thne,  for  the  reason  that  tbe  ques- 
tion ItoAt  IB  not  here  for  decision;  and.  If  it 
were,  could  not  lead  to  a  reversal  of  tbe  Judg- 
ment !nie  record  ahows  a  trial  upon  the 
merits,  without  objection,  befwe  a  court  com- 
petent to  try  Indictments  for  tbe  t^enae  witb 
wblcii  the  defendant  was  dtarged.  Tbt  regn- 
lari^  of  the  procedure  by  wfalcb  tbe  defend- 
ant was  pnt  upon  trial  before  a  court  of  gen- 
eral competence  should  have  been  challcngefl 
by  an  objection  made  at  tbe  time.  It  la  true 
that  acquiescence  cannot  confer  Jurisdiction 
(1.  e.  competence  to  try  Indictments  for  cer- 
tain offenses);  but,  where  sn<^  competence 
ezlata,  acquiescence  can  and  does  waive  a 
mere  Irregularity  la  procedure.  The  record, 
moreover,  discloses  a  further  reason  tOr  Ig- 
noring this  assignment  of  error;  for  It  shows, 
ttiat  tbere  had  been  a  previous  conviction  and 
Ju^ment  in  tbe  sessions,  which  had  been  by 
the  defendant  removed  Into  thia  court,  and 
here  revened.  and  a  Judgment  entered  remit- 
ting the  record  to  the  court  below,  to  be  pro- 
ceeded with  according  to  law.  "Therefore," 
in  tbe  language  of  the  record  now  before  up. 
"It  was  tried  in  the  sessions."  In  tbe  ab- 
sence of  a  bill  of  esKptlous  to  the  point  thlK 
recital  Is  conclusive.  Upon  elttier  of  tbese 
grounds  tbe  Irregularity,  ff  such  It  be,  wa^ 
one  ct  those  hnperfectlona  not  affecting  the 
merits  of  the  defense  for  which  a  Judgment 
given  upon  an  Indictment  may  not  be  re- 
versed. 1  Oen.  St  p.  1138,  }  89. 

A  furtber  ot^ectlon  la  that  Ibe  record  does 
not  abow  that  tbe  persons  composing  the 
court  of  quarter  seasions  were  Judges  of  tbat 
court  This  point  la  not  assigned  fOr  error. 
Is  not  raised  by  the  writ  of  error,  and  is  not 
true  as  a  ftict,  when  tried  by  the  tetom. 

Upon  the  merits  of  the  case,  tbe  posItloD 
taken  Is  thus  stated  in  tbe  brief  of  conosel 
for  the  defendant:  *Tolnt  2.  Tbe  judge  erred 
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ill  refnslng  to  charge  the  Jury  that,  under  the 
evidence  and  law  applicable  thereto,  It  was 
the  dat7  of  the  jury  to  acquit  the  plaintiff  In 
error." 

In  considering  this  brandi  of  the  case  all 
adherence  to  common-law  methods  of  reriew 
must  be  abandoned,  and  the  defendant's  con- 
Tletlon  be  examined  under  the  greater  ampll- 
tnde  of  the  act  of  May  0,  1894  (l  Gen.  St. 
p.  1154).  The  coBstractfon  placed  npon  this 
statute  by  this  court  In  KohTs  Case,  59  N.  J. 
Uw.  416,  36  AtL  SSI,  and  87  AtL  7%  does  not 
aeciD  to  be  capable  of  any  application  to  the 
case  In  hand,  for  the  reason  that  the  rale 
there  laid  down  with  respect  to  the  sutAclen- 
cy  of  the  case  made  by  tlie  state  acalast  the 
dtfendent  la,  by  force  of  the  dedsloa  of  this 
court  In  Graves'  Case,  45  N.  J.  Law,  347, 
fitrlcdy  Inapplicable  to  the  defexkse  of  Insan- 
ity. Tbe  dedaten  In  Kohl's  Case,  In  abstract, 
Is  as  ff^ws:  "If,  In  a  erimfnal  case  brought 
befOTe  this  eeurt  under  the  act  of  May  8^ 
IBM,  the  vrldnce  Is  of  such  a  aatnn  that, 
when  folly  and  lUrly  examined.  It  will  not 
satls^  a  considerate  mind,  beyond  s  reaaon- 
aUe  donbt,  of  fbe  gvnt  of  the  accused,  a' 
conTlctkm  tharesn  must  be  set  aside,  aad  a 
new  trial  granted." 

In  OraTes*  Case  the  dedslon  was  that  the 
trial*  oovrt  pnqwrly  refused  to  charge  that 
*^toBable  doubt  In  the  mind  of  the  Jury  as 
to  the  sanity  of  the  accused  should  resolre 
the  doubt  in  favor  of  bis  insanl^." 

Tliese  decWoBs  do  not  establish  two  stand- 
ards, one  for  tbe  jury  and  one  for  this  court; 
which  wonld  be  the  case  if  a  conviction  legal- 
ly coBslsteBt  with  a  reasosaUe  doubt  of  tte 
sanity  of  the  accused  coold  be  here  set  aside 
beause  of  the  reasonableness  of  such  doubt 
Tbe  defense  of  insanity  was  not  before  the 
court  In  the  Case  of  Kohl,  snd  hence  is  not 
wiOiln  Its  decision.  Tbe  statute  must  be  con- 
sulted, directly  and  anew,  bearing  In  mind 
that  the  defense  of  tnsaiUty  Is  of  no  weight  if 
it  be  not  sustained.  In  the  light  ot  this  rule, 
a  plaintiff  In  error,  under  tbe  act  of  Hay  9, 
18M,  against  whom  a  verdict  has  g<»e  upon 
ibe  issue  of  insanity,  suffers  "manliest  wnmg 
and  iDfnry  upon  the  evidence  adduced  at  the 
trfsr  0aly  when  the  pro^  ot  his  Innnity  so 
prqtODderated  that  upon  a  rule  to  showiiataa 
tbe  tzlal  oawt  should  set  aside  the  verdict 
With  this  key  to  tiw  legal  tituation,  tbm  case 
disclosed  by  the  atatutory  return  presents 
this  qaesttaD,  vis.:  'Whether  the  expert  opin- 
ions of  the  medical  witnesses  so  pr^ndev- 
ated  over  those  of  lay  witnesses,  based  upon 
actual  observation,  that  a  rodict  not  In  ac- 
cudance  with  the  former  was  manifestly 
wrong.  That  the  expert  witnesses  luid  a  spe- 
cial knowledge  of  the  general  subject  Is  an 
ondoabted  fact  In  favor  of  the  prsiposltloii; 
but  la  the  f onmi  of  tbe  mind  the  possesslw 
of  qiedal  knowledge  by  this  dass  of  wit- 
nesses is  apt  to  be  placed  over  against  the 
«quUly  undoubted  Uuet  that  they  are,  as  a 
«lai8.  called  as  witnesses  because  of  the  spe- 
opinion  they  are  expected  to  give,  whl(di. 


In  the  nature  of  the  case,  rests  largely  upon 
hypotheses  that  may  not  seem  to  the  aver- 
age jury  to  dispose  oC  the  practical  question 
at  Issue.  It  Is  to  this  attitude  of  quasi  ad- 
vocacy that  expert  testimony  owes  at  once 
Its  weakness  and  Its  strength.  The  general 
rule  Insisted  upon  by  the  plaintiff  in  error 
cannot  be  laid  down,  and  there  is  nothing  In 
the  circumstances  of  his  case  to  take  It  out 
of  whatever  may  be  the  general  rule  upon 
tbe  subject.  In  this  connection  the  observa- 
tions of  Chief  Justice  HomUower,  charging 
tbe  Jury  in  the  case  of  State  v.  Spencer,  21  N. 
J.  l^aw,  208,  are  apposltei  The  Inevitable 
conclusloa  Is  that  It  was  not  error  for  the 
Gourt  below  to  refuse  to  charge  the  request 
framed  to  raise  the  question  above  consid- 
ered, and  that  no  manifest  wrong  and  injury 
was  don*  to  the  accused  by  the  verdict  of  the 
jury  upon  the  issue  thus  submitted. 

Ajiothar  iiokit  that  has  been  considered  is 
whether  the  d^endant  was  injured  by  the 
charge  of  the  court  when  submitting  the 
above  Issue  to  the  jury.  Upon  this  point 
the  court  charged,  la  effect  that,  in  order  to 
entitle  the  defendant  to  an  acquittal  upon  the 
ground  of  Insanity,  he  mnat  satisfy  the  jnry 
that  his  mind  waa  so  impaired  that  he  was 
unable  to  distinguish  between  right  and 
wrong,  and  unable  to  control  bis  acts.  The  de- 
fendant's bni^en  had  been  correctly  stated 
when  the  copulative  was  reached.  What  folr 
lowed  Impaired  the  whole  as  an  abstract 
proposition.  This  question  Is  not  stirred  by 
counsel  for  tbe  detendant  but  has,  notwith- 
standing, been  considered  under  the  second 
head  enumerated  In  the  act  of  1804.  The 
matter  comes  up  in  two  ways:  First,  under 
a  bill  of  exceptions;  and,  secondly,  under  the 
certificate  In  accordance  with  the  act  Just 
cited.  To  the  bin  of  exc^itlons  the  com- 
plete anaww  la  that  the  court  In  this  objec- 
tlooable  formula  charged  tiw  language  of  a 
request  preferred  on  behalf  ot  the  defendant 
Without  deciding  whether  tiila  coincidence  of 
language  also  satisfies  the  requirements  of 
the  act  of  1894,  the  merlta  of  the  question 
have  been  cmsldered  In  the  two  aspects  that 
follow:  First  that  the  language  the  court 
was  asi^ed  to  charge  had  reference,  not  to 
the  ease  made  by  the  state,  but  to  the  force 
and  effect  to  be  given  to  a  defense  interposed 
b7  the  accnsed.  It  is  an  unquestioned  right 
of  the  accused  to  have  audi  a  request  either 
ckaxgeA  to.  substance,  ta  refused  so  distinct- 
ly that  It  may  be  the  bs^  for  a  review  of 
his  conviction.  It  follows  that  whm  the  far- 
mer course  is  taken  he  has  had  the  whole 
beneflt  of  his  defense,  and  cannot  be  accord- 
ed a  new  trial  merely  because  ha  deems  him- 
self iQjored  by  his  own  lUnltatlon  of  the  de- 
fensive position  he  set  up.  The  other  aspect 
of  the  case  Is  that  the  objectionable  collocap 
tion  could  not,  In  view  of  the  defendant's  tes- 
timony, either  Increase  blS  burden  oc  dimin- 
ish the  benefits  of  his  defense.  The  proposi- 
tion, slthough  faulty,  was  mere  favorable  to 
the  case  of  the  accused  than  the  correct  rule 
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would  have  been.  Framed  as  It  waa.  It 
would  not  have  been  error  to  hare  refused 
to  charge  It;  but,  apart  tcom  the  judicial  lan- 
Kuage  used,  tbe  defendant  waa  without  any 
benefit  from  bis  own  proofs.  Dissevered 
from  tbe  ablUt7  of  the  defendant  to  control 
his  conduct  upon  sane  premises,  there  was 
no  proof  of  the  moral  obliquity  implied  In 
the  common-law  rale.  In  either  aspect  of  the 
matter,  tbe  defendant  had  the  benefit,  not 
only  of  the  whole  of  the  defense  ottered  by 
him,  but  also  of  all  there  was  In  It  that  conld 
be  beneficial  to  bis  cause. 

In  construing  the  act  of  1804,  In  the  earlier 
part  of  this  opinion,  It  was'  stated  that  tbe 
test  of  manifest  injury  was  tbe  propriety  of 
a  retrial  of  the  indictment  upon  the  ground 
that  the  proof  of  tbe  defendant's  lueanl^ 
bad  preponderated.  In  this  aspect  the  proofs 
have  therefore  been  examined. 

The  case  presented  by  the  defendant  was 
fliat  his  heredity  predisposed  htm  to  mental 
disorder,  and  that  In  point  of  fact  he  was 
at  the  time  be  shot  Vreeland  the  vfcthn  of 
an  Insane  delusion,  tbe  general  nature  of 
which  was  suggested  by  the  expert  iritnesses, 
subject  to  the  opinion  of  the  Jury  as  to 
whether  the  suggestions  so  made  were  borne 
out  by  the  testimony.  The  medical  witness- 
es gave  tbe  name  "paranoia"  to  a  group  of 
mental  conceits,  of  which  the  most  charac- 
teristic was  a  sense  of  Injury  or  unjust  per- 
secution, and  consequently  Justifiable  resent- 
ment or  redress.  They  said  that  persons  sub- 
ject to  paranoia  were  under  a  netwoilc  of 
fixed  and  systematic  delusions,  and  had  1m- 
pidses  that  they  did  not  reirist,  whldi  at  times 
took  a  form  Injurious  to  others,  if  the  delu- 
sions so  prompted.  There  was  more  to  the 
same  effect  These  witnesses  spoke  In  the 
name  of  a  learned  profession,  and  doubtiessly 
represented  the  current  state  of  knowledge 
upon  the  subject.  It  may  further  be  assum- 
ed that  the  dasslflcation  they  adopted  was  ac- 
curate, and  tbelr  nomendature  apt. 

The  question  fbr  the  Jury,  after  all,  was 
whether  tbe  defendant  was  under  an  Insane 
delusion  at  the  time,  he  shot  bis  companion. 
If  the  testimony  did  not  lead  to  this  belief, 
llie  defense  failed,  not  because  the  Jury 
would  not  accept  the  classifications  of  the 
alienists  and  their  nomenclature,  but  be- 
cause; In  view  of  tbe  facts,  they  did  not  be- 
lieve that  the  defendant  had  acted  under  a 
delusion  ot  the  sort  su|»ested.  It  cannot  be 
said  that  the  repudiated  sui^restlon  prepon- 
derated, without  saying  that  tbe  case  should 
have  been  left  to  the  experts,  and  not  to  the 
Jury.  Judged  by  the  facts  apart  from  the- 
ories, tbe  verdict  was  not  against  the  weight 
of  evidence  on  the  issue  of  Insani^,  and 
hence  should  not  be  disturbed.  This  con- 
cludes tbe  review  of  the  case  presented  to  the 
court,  the  Judgment  below  being  in  all  tilings 
affirmed. 

CX>IXIN8.  BOOERT.  KREUGBB,  and 
VREDSNBUBGH,  JJ„  dissenting. 


UBDINa  T.  TODD. 

(OonrC  of  Errors  and  Appeals  of  New  Jmey. 
Bept.  20,  1888.) 

Ka0HTB>S~f  ATMBHT  0»  DlVIOSSDB  —  FaOOT  Or 

Claih. 

1.  The  receiver  of  an  insolveat  corporation 
was  directed  to  pay  a  dividend  on  eacn  claim 
duir  proved  to  his  sRtlsfactioD.  B..  a  creditor, 
doly  filed  her  claim  nndo'  oath,  aJleging  that 
the  corporation  waa  justly  indebted  to  ber  in 
tlie  sam  of  $10,000  for  money  loaned,  with  In- 
terest, and  tiiat  said  indebtedoesH  was  evi- 
denced by  a  diattel  mwtgan  and  four  promia- 
80X7  notes  of  said  corporaaon,  tbe  particalan 
of  whicfa  were  spedfleo  in  the  proof  of  claim, 
and  that  an  interest  in  said  claim  to  the  extent 
of  (5,000  had  been  asstnied  by  her  to  T.  as  col- 
lateral secarlty.  and  that  the  dalm  was  pre- 
sented (Mt  belialf  of  T.  as  w^  as  on  her  own 
behalf.  T.,  who  was  also  a  creditor,  doly  filed 
a  claim  nnder  oath  upon  another  promissory 
note  of  the  corporation,  bat  made  no  proof  of 
his  interest  in  said  indebtedness  of  $10,000.  In 
p<rint  of  fact,  as  Is  shown  by  the  evidence  ia 
the  cause,  the  claim  proved  by  T.  was  the  in- 
debtedness to  whi<^  his  interest  in  the  daim 
proved  by  R.  was  collateral.  Ibe  ^^xifs  od 
file  did  not  disclose  this  fact  The  receiver 
.paid  to  R.  the  dividend  on  the  entire  indebted- 
ness proved  by  her  claim,  and  to  T.  the  divi- 
dend on  the  claim  proved  by  him.  T.  sued  tbe 
receiver  to  compel  nim  to  account  for  the  share 
of  T.  in  the  payment  so  made  to  R.  Hdd. 
that  said  two  daims  on  file  afforded  to  the  re- 
ceiver satisfactory  proof  that  the  dividend  od 
the  entire  indebtedness  of  flO,000  was  payable 
to  R.,  as  to  part  lliereof  In  her  own  rignti  and 
as  to  the  remaining  part  for  T. 

2.  A  creditor  of  an  insolvent  corpMvthm.  Ia 
order  to  entitle  himself  to  a  dividend,  mast  do 
more  than  put  the  receiver  upon  inquiry  as  to 
hia  dalm.  He  most  duly  file  sworn  proof,  bi 
itself  satisfactory.  If  be  falls  to  do  so,  he  can- 
not after  another  creditor  has  been  paid  a 
dividend  on  satisfactory  proof,  hold  the  receiver 
accountable  for  tlie  whole  or  any  part  of  snch 
divided  opoD  the  ground  of  notice  of  the 
Istence  ana  particulars  of  his  own  claim  derived 
from  circnmBtanees  extrinsic  to  the  proofs  oa 
file. 

3.  It  does  not  appear  that  In  this  case  the  re- 
ceiver had  such  notice. 

(Syllabus  by  the  Qiurt) 

Appeal  from  court  of  chancery. 

Action  by  Joseph  C.  Todd  against  Charles 
E.  Medlng,  receiver  of  the  Butler  Silk  Manu- 
facturing Company,  to  compel  an  account- 
ing. Decree  for  [dalntUC,  and  defendant  Mp- 
peals.  Reversed. 

Bugene  Stevnwon,  for  appellant  Joseph 
P.  Osborne,  for  respondent 

ADAMS,  J.  The  appellant  Ur.  Charles - 
B.  Ueding,  who  was  defendant  below,  ti 
receiver  of  the  Butler  Silk  Manufactnrlng 
Company,  an  Insolvent  corporaUon.  The  bin 
was  filed  by  Mr.  Josepb  0.  Todd,  a  creditor 
of  the  company,  to  compel  the  recelTer  to  ac- 
count to  the  complainant  for  his  sbare  In  a 
certain  dividend  paid  by  tbe  recelvw  to  Miss 
Madeline  A.  Roe,  another  creditor,  which 
share  should.  It  Is  said,  have  been  paid  by 
the  receive  dlrecdy  to  Mr.  Todd.  There  waa 
the  nsual  order  to  limit  credlton  In  tnsolTen- 
cy.  Miss  Roe  and  Mr.  Todd  have  filed  with 
the  receiver  separate  claims  nndw  oath. 
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Miss  Roe's  proof  of  claim  reads  as  follows; 
'Minnie  A.  Boe,  of  full  age.  being  duly 
•worn,  on  her  oatb  says  that  the  Bntler  Silk 
UanofBctnrlng  Company,  of  which  Charles 
E.  Meding  la  zeoelTer,  Is  Justly  indebted  to 
thU  deponent  In  the  sum  of  ten  thousand 
dollars,  and  Interest  thereon  at  the  rate  of  six 
per  cent  per  annum  from  the  Mb  day  of 
May,  1888,  for  so  much  money  lent  and  ad- 
Tanced  by  this  deponent  to  the  SfUd  the  But- 
ler SUk  Mannfactnrli^c  Company.  The  de> 
pooent  further  says  that  as  evidence  of  the 
uld  indebtedness,  and  as  security  therefor, 
she  holds  a  chattel  mortgage  made  by  the 
■aid  company  to  her,  bearing  date  the  &th 
day  of  May,  1883,  which  Is  recorded  In  the 
clerk'B  office  of  the  county  of  Passaic,  In 
Book  B  of  Chattel  Mortgages,  on  page  421, 
etc.,  and  that,  as  further  OTldence  of  the 
said  Indebtedness,  she  holds  four  promissory 
notes  made  by  the  said  company,  of  which 
the  following  are  true  copies:  [Here  follow 
copies  of  notes  for  $2,503.34,  $4,100,  $1,300, 
and  $566.67.]  Deponent  further  says  that 
an  Interest  to  the  extent  of  flre  thousand  dol- 
lars In  said  claim  has  been  assigned  by  her 
to  J.  C.  Todd  as  collateral  security,  and  this 
claim  is  presented  on  behalf  of  said  Todd  as 
well  as  on  her  own  behalf.  [Here  follow  the 
signature  and  Jurat.]"  Mr.  Todd's  proof  of 
claim  reads  as  follows:  "Joseph  G.  Todd,  be- 
ing duly  sworn,  on  his  oath  says  that  the 
Batler  Silk  Manufacturing  Company,  of 
which  ChariM  B.  Meding  is  receiver,  Is  Just- 
ly Indebted  to  deponent  in  the  sum  of  Ore 
tboQsand  dollars,  principal  of  a  promissory 
note  made  by  the  said  company  dated  June 
8,  18d3,  and  also  In  the  sum  of  one  dollar 
and  sixty  cents  for  notary's  fees  for  the  pro- 
testing of  the  said  note,  and  that  Interest  on 
said  Dote  and  protest  fees  from  December  11, 
1S83,  Is  due  also  thereon.  [Here  follows  a 
fopy  of  the  note,  with  the  signature  'and 
Jurat,]"  By  an  order  of  the  court  of  chan- 
cery made  In  the  Insolvency  proceeding,  dat- 
ed May  21,  1894,  the  receiver  was  authorized 
ancl  empowered,  to  quote  the  words  of  the  or- 
der, "to  distribute  to  the  creditors  of  the 
Bald  insolvent  corporation  who  have  duly 
proved  their  claims  to  bis  satisfaction  a  divi- 
dend of  20  per  cent  upon  each  claim  so  prov- 
ed." Thereupon  the  receiver.  In  June.  1884, 
gave  to  Miss  Roe  his  check  for  $2,071  (be- 
ing 20  per  cent  on  her  $10,000  claim,  with  in- 
terest), and  took  her  receipt  in  the  followiug 
worda:  "Peterson,  N.  J.,  June  4,  1884.  Re- 
ceived from  O.  B.  Meding,  receiver,  two 
thousand  and  seventy-one  *Vieo  dollars  in 
aetttement  of  20  per  cent,  dividend  from  es- 
tate of  Butler  Bilk  Mfg.  Co.  Minnie  A.  Roe. 
12.071,"  The  receiver  gave  also  to  Mr.  Todd 
his  check  for  $1,000.32,  being  20  per  cent 
on  his  claim  of  $6,001.60,  and  took  his  re- 
ceipt in  the  following  words:  "Paterson,  N. 
J..  June  4,  1884.  Received  from  C.  B.  Med- 
ing, receiver,  one  thousand  *'/ioo  dollars  in 
aettlement  of  20  per  cent  dividend  from  es- 
tate of  Butler  BUk  Mfg.  Go.   J.  a  Todd. 


T.  TODD.  223 

$liOOOaa/iQQ.»  The  checks  were  duly  paid 
within  a  few  days  of  their  date.  More  than 
eight  months  after,  by  notice  dated  Febroary 
11,  1885,  Mr.  Todd  demanded  of  the  receiver 
one-half  of  the  dividend  of  20  per  cent  that 
he  had  paid  to  Mlsa  Roe,  who  had  In  the 
meantime  become  InsolToit  Snbsequraitly 
Mr.  Todd  ffled  his  bill  In  this  suit,  by  which 
he  asserts  his  right  to  recover  back  from 
the  receiver  one-half  of  the  amount  of  the 
payment  to  Miss  Boe.  upon  the  ground  that 
her  proof  exhibited,  not  a  claim  of  $10,000 
due  and  itayable  to  her,  but  a  claim  of  $5,000 
due  and  payable  to  her,  and  another  claim  of 
$5,000  due  and  payable  to  Mr.  Todd  as  her 
assignee.  The  learned  vice  chancellor  adopt- 
ed the  latter  view,  and  advised  a  decree  for 
the  complainant.  We  do  not  assent  to  this 
conclusion.  Miss  Roe's  proof  of  claim,  con- 
sidered In  itself,  was,  so  far  as  it  touched  Mr. 
Todd,  merely  notice  io  the  receiver  that  as  to 
one-half  of  the  debt  she  was  acting  In  a  cer- 
tain capacity.  To  that  extent  the  claim  was 
proof  of  right,  not  a  demand  under  It  So 
considered,  the  document  was  complete.  On 
aoy  other  view.  It  was  partial  and  mislead- 
ing. It  would  l>e  harsh  to  hold  the  receiver 
personally  liable  to  Mr.  Todd  for  a  claim 
that  he  did  not  himself  take  the  trouble  to 
prove,  and  that  he  did  not  mention  In  the 
proof  of  claim  that  he  did  file.  The  allega- 
tion that  Miss  Roe  had  assigned  to  Mr.  Todd 
a  $6,000  Interest  in  her  claim  as  collateral 
security  is  well  enough  as  an  intimation  that 
to  that  extent  she  was  not  acting  in  her  own 
right  but  Is  Inadequate  if  put  forward  as  a 
claim  of  right  In  Mr.  Todd  upon  which  be 
might  demand  payment  from  the  receiver. 
Collateral  to  what?  No  particulars  are  giv- 
en by  which  the  receiver  could  determine 
the  extent  of  Mr.  Todd's  right  A  prudent  re- 
ceiver, whose  duty  It  was  to  be  satined  be- 
fore he  recognized  a  claim,  might  well  say 
that  the  proof  thus  furnished  was  unsatisfac- 
tory as  the  basis  of  any  payment  to  be  made 
by  him  to  Mr.  Todd,  but  that  It  did  establish 
to  his  satisfaction  Miss  Roe's  right  to  receive 
for  herself  a  dividend  on  the  sum  of  $5,000, 
and  to  receive  for  Mr.  Todd,  as  collateral 
to  some  unexplained  principal  account  with 
him,  and  subject  to  the  state  of  that  account, 
a  dividend  on  the  further  sum  of  $6,000. 
That  the  construction  of  this  document  for 
which  Mr.  Todd  contends  might,  in  an  easily 
supposable  case,  have  luTolved  the  receiver 
in  difficulty,  becomes  manifest  when  it  Is  ob- 
served that  as  appears  from  the  whole  rec- 
ord, the  claim  to  which  this  Interest  was 
collateral  was  the  very  claim  of  $5,000  of 
which  Mr.  Todd  made  proof.  If,  therefore, 
the  receiver  had  treated  the  allegation  by 
Miss  Roe  of  Mr.  Todd's  collateral  interest  as 
of  Itself  satisfactory  proof  of  a  claim  upon 
which  a  dividend  was  due  and  payable  to 
him,  and  had  acted  upon  that  construction 
of  its  meaning,  he  would  have  paid  Mr.  Todd 
too  much,  if  the  dividends  had  come  to  more 
than  DO  per  cent   For  example^  U  the. re*. 
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•celver.  Instead  of  payin;  a  diTfdend  oC  20 
fMT  cent,  had  paid  a  dividend  of  S6  per  cent, 
Mr.  Todd  would  have  got  HO  cents  on  every 
4oSar  dne  talm. 

The  respondent  In  order  to  lay  a  broader 
foundation  for  his  claim,  seeks  to  charge  the 
Tecelver  with  notice  and  consequent  knowl- 
•edge  of  certain  facts  extrinsic  to  the  sworn 
jiroof.  It  Is  said  that  the  assignment  by 
Miss  Roe  to  Mr.  Todd  of  an  Interest  to  the 
-extent  of  $5,000  In  her  $10,000  claim  was 
effected  by  a  certain  Instrument  dated  Au- 
gust 7,  1893,  recorded  In  the  ofHce  of  the 
-clerk  of  Passaic  county  on  August  7. 1S93,  in 
Cook  Z  of  AsslgnmeDta,  p.  386,  etc.,  by  which 
3fls8  Roe  transferred  to  Mr.  Todd  a  one-half 
Interest  In  a  chattel  mortgage  made  by  the 
Butler  Silk  Manufacturing  Company  to  her, 
•dated  May  9, 1893,  to  secure  payment  of  $10,- 
■000,  recorded  In  Book  B  of  Chattel  Mort- 
gages for  Passaic  County,  on  pages  421,  etc., 
together  with  a  one-half  Interest  In  the  mon- 
-«y  due  and  to  grow  due  thereon,  with  Inter- 
■«ftt;  that  this  assignment  was  made  as  se- 
■curlty  for  an  Indebtedness  of  $5,000  due  from 
the  company  to  Mr.  Todd;  that  this  Indebt- 
edness of  $5,000  Is  the  same  Indebtedness  that 
Mr.  Todd  proved;  and  that  the  receiver  must 
'have  known  all  about  this,  because  on  Au- 
gust 81,  188B,  be  had  filed  his  blU  in  the 
•court  of  chancery  of  New  Jersey  to  set  aside 
■this  chattel  mortgage,  which  result  was  se- 
cured by  a  decree  signed  May  16,  1894,  and 
cubsequeotly  afBrmed  upon  appeal.  The 
-facts  appearing  of  record  are  correctly  stated. 
The  point  of  that  suit,  however,  was  the 
■validity  or  Invalldl^  of  the  chattel  mort- 
gage, not  the  relation  of  the  respective  Inter- 
■ests  of  those  who  claimed  under  It  The 
<aBe  Is  reported  In,  C3  N.  J.  Eq.  360,  33  Atl. 
■394.  and  turned  on  the  construction  of  the 
■chattel  mortgage  act  Neltho"  in  the  opinion 
'Of  the  learned  vice  chancellor  nor  In  the  opin- 
ion read  In  this  court  is  auythlug  said  about 
the  relative  rights  of  Miss  Roe  and  Mr.  Todd, 
-who  flled  a  Joint  and  several  answer,  and 
4iad  the  same  counsel,  and  fought  together 
.-against  their  common  foe,  the  receiver.  The 
•only  allusion  to  the  matter  Is  found  in  the 
-atatement  of  facts  introductory  to  the  vice 
-chancellor's  opinion,  where  It  Is  said,  by  way 
■of  explaining  how  Mr.  Todd  came  to  be  a 
•defendant  that  In  December,  1892.  Miss  Roe 
lud  Indorsed  a  note  made  by  the  company, 
for  its  accommodation,  to  Mr.  Todd,  its  land- 
lord, which  note  was  renewed,  when  du«, 
with  a  like  Indorsement  and  tbat  Miss  Boe 
.Assigned  a  half  Interest  in  the  chattel  mort- 
sage  to  secure  him  for  her  indorsement 
Kelther  the  date  nor  the  amount  of  the  note 
are  stated.  The  bill  and  answer  In  this  for- 
mer litigation  bare  been  made  evidence  In 
the  case  under  consideration.  Very  little 
ilgfat  on  the  point  is  to  be  obtained  from  ei- 
ther of  them.  The  bill  alleges,  upon  informa- 
"tion,  tbat  the  assignment  was  made  to  Mr. 
'Todd  in  payment  of,  or  as  secarity  for,  an 
UndebtednesB  of  $S,000  due  from  the  corpora- 


tion to  said  Todd,  and  leaves  him  to  show 
wh&t  the  true  consideration  of  the  assign- 
ment was,  if  any  existed.  It  Is  not  said  that 
the  indebtedness  was  represented  by  a  note. 
The  answer  merely  admits  the  assignment 
and  says  that  Mr.  Todd  is  a  Joint  owner  of 
the  chattel  mortgage  with  Miss  Roe.  Mani- 
festly, the  rights  and  claims  of  Miss  Roe  and 
Mr.  Todd,  Inter  sese,  assumed  no  great  im- 
portance In  that  controversy.  It  is  not  nec- 
essary or  even  natural  to  suppose  that  the 
receiver's  attention  was  particularly  direct- 
ed to  tbat  subject  If,  when  be  received  the 
two  sworn  proofs  of  claim,  ha  had  aat  down, 
collated  the  bill  and  answ«-  In  the  former 
suit  and  the  statement  prefixed  to  the  vice 
chancellor's  opinion,  and  then  examined  the 
accounts  of  the  company,  he  migfat  have 
reached  the  conclusion  that  tbe  note  proved 
by  Mr.  Todd  represented  the  indebtedness 
of  $5,000  which  was  collaterally  secured  by 
Miss  Roe's  assignment  of  her  half  interest 
But  why  should  the  receiver  be  at  trouble  to 
learn  what  It  would  have  been  so  easy  for 
Mr.  Todd,  In  bis  proof  of  claim,  to  tell  him? 
And  what  sort  of  notice  Is  that  which  leaves 
the  person  notified  to  find  out  so  much 
for  himself?  It  might,  lndeed<  serve  to  put 
the  receiver  upon  inquiry,  but  on  no  plausi- 
ble view  of  a  claimant's  duty  would  this  be 
enough.  We  think  that  notice  to  the  receiver 
was  not  clearly  proved-  In  our  view,  howev- 
er, this  is  not  a  case  to  which  the  law  of 
notice  is  applicable.  What  the  receiver  was 
entitled  to,  under  his  order,  was  sworn  proof 
In  itself  satisfactory,  not  sworn  proof  In  it- 
self unsatisfactory,  supplemented  by  Infer- 
ences, more  or  less  debatable,  as  to  what 
might  could,  or  should  be  the  state  of  bis 
knowledge  and  Information  derived  from 
other  sources.  To  adopt  the  latter  view  of  a 
receiver's  rights  would  make  vague  what 
should  be  definite.  In  matters  of  this  kind  a 
strict  rule  Is  desirable,  for  the  protection  <rf 
official  trustees  and  personal  representatives, 
who  should  not  be  lightly  chafed  with 
knowledge  and  consequent  accountability  as 
to  contingent  collateral,  and  qualified  Inter- 
ests that  may  be  mentioned  in  claims  proper- 
ly proved  before  them.  These  considerations 
lead  to  a  reversal  of  tbe  dectea^  «ad  a  dis- 
missal of  the  bm. 


DBLAWARB.  L.  *  W.  R.  CO.  T.  TOSS. 

(Supreme  Court  of  New  Jersey.   Sept  22, 
189&) 

ITasLMWiiai  or  1(4  ■vbb-^u* Dine. 

1.A  railroad  compaDy,  in  tbe  eperattoa  of 

Its  railroad  nnd  freight  and  coal  yards,  ia  not 
bound  to  luake.  establish,  and  enforce  rules 
and  reinilations  to  protect  its  servants  asd  em- 
ploy^ from  tbe  rfsic  of  damrer  incident  to  tiie 
employment,  or  from  those  risks  which  are  <d»- 
Tious.  or  rixk  of  danger  arising  from  the  neg- 
liirence  of  co-servants  in  the  same  commoD  eni- 
ploymeot  nor  from  the  risk  of  danger  to  be  in- 
enrred  by  leasMi  of  tkt  want  of  ordinary  cat* 
«a  the  part  of  the  servant  <n  his  suplcyuent 
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2.  The  gcnena  aTCrment  in  a  ooant  in  a  dec- 
laration  of  the  ne^ifeuce  of  the  railroaa  com- 
panjr  to  make  and  enforce  reasonable  and  prop- 
er mleB  and  regrulations  for  the  (fiiidance  of  its 
emploT^s  in  its  business,  w  in  the  operation  of 
its  tailroad  yards,  is  not  a  safficient  aTerment 
of  an  element  of  negligence  apon  which  an  ac- 
tion for  personal  Injiuies  the  serrant-acKinst 
the  eompanjr  can  be  based. 

^jUabos  by  the  Oonrt) 

Action  by  Theodore  Von  against  the  Dela- 
ware, lAcfeawanna  &  Western  Rftllroad  Oom- 
paay.  Heard  on  demurrer  to  declaration.  De- 
murrer to  first  count  sustained,  and  as  to 
third  count  oTerruIed. 

Argued  February  term,  1898,  before  LIP- 
PI  NCOTT,  GUMMERE,  and  LXTOLOW,  JJ. 

Joseph  A  McCreery,  for  plalntUT.  J.  Fla- 
rA  McGee,  for  defendant. 

LIPPINCOTX.  J.  In  this  case  separate  de- 
murrers are  filed  to  the  0r8t  and  third  counts 
of  the  declaration.  The  action  Is  one  by  the 
plaintlfr  to  recover  damases  of  the  defendant 
for  personal  Injuries  Inflicted  while  the  plain- 
tiff was  in  the  employment  of  the  defendant 
in  Its  freight  coal  yard  at  the  terminus  of  Its 
railroad  at  the  Hudson  river,  in  Jersey  City. 
The  first  count  of  the  declaration  avers  that 
at  the  terminus  of  this  ralhroad  the  railroad 
company  had  a  coal  yard  appurtenant  to  the 
railroad,  and  used  in  connection  with  the 
distribution  of  coal  carried  by  the  railroad 
company  to  the  various  points  of  unloedloc, 
by  means  of  tracks  laid  In  the  said  yard,  over 
which  the  rars  carrying  coal  were  transfer- 
red. It  avers  that  In  January,  1896,  the  plain- 
tiff was  a  servant  of  the  defendant  In  this 
yard,  and  that  It  was  a  part  of  his  work  or 
duty  to  go  upon  the  coal  cars  standing  in  said 
yard,  and  get  coal  to  be  used  in  the  said  busl- 
ness  of  operating  Its  railroad.  One  averment 
of  negligence  In  this  count  is  that  tike  defend- 
ant soffered  and  permitted,  in  the  operation 
of  its  7ard»  "Its  cars  to  be  kicked  with  great 
force  and  violence  across  this  yard;  that  la  to 
say,  to  be  driven  across  by  giving  them  an 
hnpetuB  and  detaching  them.**  So  far  as  this 
averment,  standing  alone,  to  concerned,  the 
impetua  and  the  detachment  of  the  cars  was 
tiie  numner  tn  which  the  work  of  the  yard 
was  done  by  the  co-emidoyda  or  co-servants 
of  the  plaintiff  In  the  employment  of  the  de- 
fendant, whose  negligence  In  this  respect, 
even  If  It  be  conceded  to  exist,  would  not 
form  a  basis  for  an  action  for  Injuries  arising 
bj  reason  of  auch  negligence.  The  negligence 
of  a  cQ4ervant  is  a  risk  assumed  in  the  com- 
mon emptoyment  But  the  count  of  the  dec- 
laration obtains  Its  force  from  the  further 
averment  of  negligence  of  the  defendant  In 
operating  Its  roads,  which  is  couched  In  these 
words,  to  wit,  "and  of  Its  negligence  and  care- 
lessness la  falling  to  make  and  enforce  rea- 
soaaUe  and  proper  rules  and  regulations  for 
the  guidance  of  its  employes  In  the  (^wration 
of  Its  said  yard,"  and  again  charging  it  with 
"negligence  and  carelessnos  In  falling  to 
make  and  enforce  reasonable  and  proper  rules 
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and  r^ulations  for  the  guidance  of  Its  em- 
ployto  In  its  said  business."  The  deciaratlou 
further  avers  that  cars  were  permitted  or 
suffered  to  be  drawn  with  great  violence 
across  the  yard,  and  against  the  car  from 
which  the  plaintiff  was  obtaining  coal,  there- 
by causing  him  to  be  thrown  from  the  car.  and 
sustaining  Injury.  There  is  no  averment 
whatever  setting  forth  In  what  respect  the 
failure  to  make  reasonable  rules  and  proper 
regulations  was  the  cause  of  the  injury  to  the 
plaintiff.  Even  if  such  averment  had  been 
contained  In  this  count  of  the  declaration,  still 
It  Is  clear  that  In  the  work  of  the  operation 
of  this  yard,  and  the  bualaess  carried  on  there- 
in, the  plaintiff  assumed  all  the  risks  of  the 
negligence  of  bis  co-servants,  as  Incidental  to 
this  class  of  employment,  and  therefore  the 
gravamen  of  the  count.  In  so  far  as  the  lia- 
bility of  the  defendant  Is  concerned,  is  in  the 
averment  that  the  company  failed  to  establish 
certain  general  rules  for  the  guidance  of  Its 
employ^B  or  servants  In  their  relations  to  each 
other  tn  the  work  being  carried  on  In  this 
yard,  ntis  count  of  the  declaration  Is  framed 
upon  the  general  idea  that  It  was  the  duty  of 
the  defendant,  as  master,  to  make  and  en- 
force rules  and  regulations  for  the  operation 
of  Its  yard.  I  think  it  Is  sufflcioit  to  say  that 
In  the  law  no  such  legal  duty  existed  opon 
the  part  of  the  defendant  Rhiks  which  are 
Incidental  to  the  employment,  risks  which  are 
obvious,  and  those  arising  from  the  negligence 
of  co-servants,  and  those  created  by  the  want 
of  reasonable  care  in  the  exercise  by  the  serv- 
ant of  his  employment,  are  all  assumed  by 
the  servant  when  he  enters  or  continues  in 
the  service;  and  there  cannot,  in  reason,. be 
any  legal  duty  rating  upon  the  master  to  es- 
tablish rules  and  regulations  to  protect  the 
servant  from  such  risks.  The  general  aver- 
ment of  the  failure  to  exercise  ijpasonaUe 
care  to  make  and  establish  or  enforce  rules 
and  regulations  furnishes  no  basis  of  liability 
against  the  master.  No  authorities  have  been 
cited  to  sostafn  such  a  proposition,  and  It  can- 
not be  founded  upon  any  sound  reasoning. 
The  cases  to  which  reference  has  been  made 
In  support  of  this  coimt  are  cases  In  which  Is 
declared  the  duty  of  the  master  to  exercise 
the  1^1  degree  of  care  to  provide  a  safe  place 
for  the  servant  to  do  his  work,  or  provide 
safe  appliances  with  which  to  perform  It,  and 
that  the  master  is  answerable  for  defaidt  In 
these  respects,  and  that  the  default  may  ex- 
ist In  the  system  provided  for  the  servant  to 
work  by,  or  In  the  particular  method  by 
which  the  work  Is  done,  and  can  have  no  aii- 
pticatlon  whatever  to  the  case  tn  band.  There 
Is  a  class  of  cases  which  bold  that.  If  rules 
and  regulations  are  made,  they  must  be  of 
such  a  character  as  will  afford  reasonable  pr» 
tection  from  Incidental  or  obvious  dangers, 
and  If  they  are  unreasonable,  and  obedience 
to  them  causes  Injury  to  the  servant,  a  lia- 
bility arises  upon  the  part  of  the  master;  but 
there  Is  no  principle  of  law  compelling  the 
establishment  of  rules  by  which  the  work  of 
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the  master  shall  be  done  b7  the  serrant.  The 
great  danger  to  the  master  would  be  the  es- 
tablishment of  rules  and  regulations  for  the 
conduct  of  his  business,  the  operation  of 
which  JDlght  result  In  risks  not  contemplated 
b7  the  parties,  and  Inrolre  serious  discussion 
as  to  their  reasonableness.  The  master  Is  not 
bound  to  make  any  such  rules,  but  Is  entitled 
to  have  his  liability  to  his  servant  for  the  dan- 
gers of  the  work  determined  by  the  applica- 
tion of  the  general  principles  of  law  regiilat- 
ing  and  goTemlng  the  relation  of  master  and 
■errant  to  each  particular  cause  or  case  of  In- 
Jury  as  It  arises,  and  to  the  system  or  man- 
ner in  which  his  business  is  operated  or  con- 
ducted. Neither  do  the  cases  in  which  the 
question  of  the  duty  of  the  master  towards  an 
Ignorant  or  Inexperienced  workman  entering 
upon  a  dangerous  employment  Is  discussed 
have  any  place  In  the  determination  of  the 
questionB  presented  by  tbis  court  The  de- 
murrer to  the  first  count  of  the  declaration  is 
sustained,  with  costs. 

The  third  count  of  the  declaration  appears 
to  present  a  good  cause  of  action.  It  ia  arer- 
led  In  this  count,  In  apt  and  ivpxoprlate  lan- 
guage, ttiat  the  defendant  ftdled  to  exercise 
reasonaUe  care  In  selecting  co-aerraDta  with 
the  i^^tlfr,  and  knowingly  employed  Incom- 
petent, careless,  and  Inefficient  co-serrants, 
and  that,  as  such,  they  negligently  and  care- 
lessly performed  their  du^  in  this  employ- 
ment, whereby  the  Injuries  arose  to  the  plain- 
tifC.  The  averments  in  this  count  dearly  and 
sufficiently  set  forth  this  element  of  negli- 
gence, and  the  results  thereof  to  the  plaintiff. 
The  demurrer  to  tbe  third  cotmt  therefore  will 
be  orerruleil,  with  costa 


,  TOUNG  T.  BBIiL  et  at 
^Joort  of-Ohancery  of  New  Jersey.   Sept  8, 
189&) 

BUSBTT  —  BXTBKSIon  Of  TlHS  TO  PlUITOlPXL  — 
FLBADl:ia. 

BUI  to  enjoin  an  action  against  complain- 
ant and  anotber,  as  late  partners,  does  not 
show  that  complainant  became  a  surety  as  to 
the  partnership  debt,  so  as  to  be  released  by 
extension  of  time  to  the  other  partner,  by  mere- 
ly alleging  diastrintion  of  partnership  and  as- 
sumption of  the  debt  by  the  other  partn»,  no- 
tice to  the  creditors  of  the  dissolntion,  and 
their  anbseqnent  taking  of  the  note  of  the  oth- 
er partner;  notice  to  the  creditors  of  the  as- 
sumption of  the  debt  by  the  other  partner  be- 
ing also  necessary. 

Bill  by  Frances  Louise  Young  against  Wil- 
liam A.  Bell  and  others  to  enjoin  an  action  at 
law  by  Bell  &  Qorman  against  complainant 
and  defendant  Bull,  as  late  partnws. 

0.  li.  Oole.  for  complainant  Wm.  Oleren- 
gex,  for  defendant  Bull. 

BBBD,  y.  G.  The  bill  charges  that  on  June 
1, 18W8,  the  comEdalnant  and  Bull  entered  Into 
a  partnership;  that  from  September  12.  1S86, 
to  September  1,  1897,  Bull  bought  merchan- 


dise from  Bell  &  Gorman  amounthig  to  $832.- 
20,  which  was  charged  to  Bull;  that  on  July 
2,  1897,  complainant  retired  from  the  firm, 
selling  her  interest  to  Bull,  who  assumed  tbe 
payment  of  the  firm  debts;  that  notice  of 
such  dissolution  was  on  July  6th  mailed  to 
Bell  &  Gorman,  and  published  In  an  Atlantic 
paper  on  the  8th;  that  on  September  27, 1887, 
Bell  &  Gorman  accepted  the  Individual  note 
of  Bull,  payable  In  three  months,  for  their 
debt;  that  $224^7  of  the  debt  was  for  goods 
bought  after  dissolution.  Bell  &  Gorman  now 
sue  both  Bull  and  complainant  for  their  bill. 
An  answer  has  been  filed,  denying  the  recep- 
tion of  any  notice  of  dissolution  or  knowledge 
thereof. 

The  single  question  is  whether  the  bill  dis- 
closes the  existence  of  any  defense  by  the 
complainant  against  all  or  any  part  of  the 
bill  of  Bell  &  Gorman,  which  defense  is  avail- 
able only  in  a  court  of  equity.   The  purely 
equitable  defense  suggested  arises  out  of  the 
following  collocation  of  facts:    On  July  2. 
1897,  complainant  left  the  firm,  and  Bull  as- 
sumed the  payment  of  this  debt  to  Bell  & 
Gorman;  that  notice  was  at  once  given  to 
Bell  &  Gorman;  that  on  September  27th  fol- 
lowing they  accepted  the  note  of  Bull,  and 
thus  suspended  their  right  to  sue  Bull  for 
three  months.   The  equitable  rule  is  Invoked 
that  where  a  creditor,  having  a  surety  as  se- 
curity for  his  debt  without  the  consent  of 
such  surety,  extends  to  the  principal  debtor 
a  right  to  a  further  time  for  payment  he 
thereby  discharges  the  surety.  It  Is  suggest- 
ed Oiai,  upon  the  dissolution  of  tbe  firm  and 
the  assumption  of  the  partnerahlp  debts.  Bull 
became  the  primary  debtor  to  Bell  &  Gtorman. 
and  complainant  tbe  surety,  and  that  tbe 
extension  of  time  to  Bull  thereafter  dlsdiar- 
ged  complainant   It  Is  true  that  inter  sese. 
that  assumption  of  the  firm  debts  by  Bull 
created,  In  respect  to  those  debts,  the  rela- 
tion of  principal  and  surety  l>etween  the  com- 
plainant and  Bull.   But  to  raise  an  equity  in 
favor  of  the  surety  In  respect  of  third  per- 
sons. It  is  essential  that  such  persons  should 
have  had  notice  of  the  existence  of  the  rela- 
tion of  suretyship.   Where  the  original  rela- 
tion of  Joint  debtors  is  afterwards  turned  into 
that  of  principal  and  surety,  there  should  be 
dear  and  convincing  evidence  that  the  cred- 
itor was  notified  of  the  change,  before  he  is 
deprived  of  his  original  security  by  reason 
of  his  lenience.    Now,  the  notice  alleged  to 
have  been  mailed  to  the  creditor  was  merely 
a  notice  of  dissolution  of  the  partnership. 
There  was  no  notice  that  Bull  had  assumed 
the  payment  of  the  firm  debts.   The  sarety- 
shlp  sprung,  not  from  the  dissolution  of  part- 
nership, but  from  the  assumption  of  the  pay- 
ment of  tbe  partnership  debts  by  Bull.    I  am 
of  tbe  opinion,  therefore,  that  there  exists  no 
defense  disclosed  by  the  bill  which  is  not 
available  at  law,  and  arises  from  the  force 
to  be  given  to  the  answer  and  affidavits. 
The  rule  to  Show  must  be  discharged. 
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GNICHTBL  T.  JEWELL  et  al. 

{ODDrt  oC  Caiancerj  of  New  Jerscj.   Sep^  10, 
1898.) 

Pracdclekt  Contbtancbs. 
It  b^g  clear  that  the  asaij^nor'B  Intea- 
tion  in  making  an  asBignmeDt  to  a  creditor 
was  to  defeat  hia  other  creditors,  and  the 
consideration  being  Inadequate,  it  will  be  treat- 
ed as  secarity  only  for  the  assigned  claim, 
thoogh  fnnd  cannot  be  fastmed  on  the  as- 
■ignee, 

BlU  b7  Frederick  Ontclitel,  receiver,  In  dls- 
corery  int>ceedliigs.  against  Edward  Jewell 
and  Elliabeth  Ollrer,  to  set  an  assignment 
aside  as  In  fraud  of  creditors. 

One  Bowland  got  a  judgment  against  Ed- 
ward Jewell  In  January,  1884,  for  $576.02; 
one  Fielder,  a  Judgment  against  the  same  de^ 
fendant.  In  February,  1884,  for  $211.20. 
Moore  &  Bastldo  got  a  Judgment  against  the 
same  defendant  in  March,  1884,  for  $100.26. 
Nothing  has  been  realized  upon  the  said  judg- 
ments. The  defendant.  In  April,  1894,  receiv- 
ed from  Joseph  H.  Bruere,  sole  survlTing 
executor  of  Ellsha  Jewell,  deceased,  $975. 
Ellsha  Jewell  was  the  father  of  Edward 
Jewell,  the  defendant  Of  this  sum  Edward 
Jewell  got  $l'n!.  and  deimslted  $800  In  the 
Princeton  Bank,  to  the  credit  of  his  wife. 
Up  to  May  17th  she  had  drawn  out  $154. 
On  May  18, 1894,  petitions  were  filed  on  behalf 
of  the  three  Judgment  creditors  for  discovery, 
and  for  the  appointment  of  a  receiver,  and 
an  order  was  made  for  discovery,  and  re- 
straining orders  granted,  which  orders  were 
served  upon  the  defendants  on  Saturday, 
May  19th.  On  Monday,  May  21at,  the  de- 
fendant, with  his  wife's  check,  drew  from 
the  Princeton  Bank  the  balance  of  the  $800, 
which  balance  amounted  to  $646,  which  mon- 
ey the  wife  has  since  spent  In  the  discovery 
proceedings  It  appeared  that  apart  from  this 
sum,  the  defendant  had  been  the  owner  of 
the  following  Interests:  An  uncle  of  his,  one 
William  D.  Jewell,  who  had  died  In  May, 
1893,  had  left  $100,000,  to  be  divided  Into 
five  shares,  one  of  which  shares  was  to  go 
to  the  children  of  Ellsha  Jewell,  the  father  of 
Edward.  Edward's  share  of  the  one-dfth 
part  was  $2,721.42,  of  which  he  was  to  receive 
the  interest  during  his  life.  It  also  appeared 
that  William  D.  Jewell,  deceased,  died  in- 
testate as  to  a  part  of  hla  estate,  and  that 
the  defendant  as  heir  or  next  of  kin,  was  en- 
titled to  the  sum  of  $3,036.47  as  bis  portion 
thereof.  It  further  appeared  that,  shortly 
after  the  death  of  William  D.  Jewell,  Ed- 
ward Jewell  executed  an  assignment  of  all 
his  interest  In  the  estate  of  the  former.  In  fa- 
vor of  bis  wife's  sister  Elizabeth  Oliver.  This 
Instrument  Is  dated  June  17,  1803,  and  the 
expressed  consideration  for  It  is  $4,000.  The 
complainant  was  appointed  receiver  in  the 
proceedings  for  discovery,  and,  as  such,  filed 
this  bill  to  have  the  said  assignment  set  aside 
as  a  fraud  npon  the  said  creditors. 


Q.  0.   Yanderbilt  for  reeelver.  James 

Hayes,  for  defendants. 

REED,  V.  C.  (after  stating  the  facts).  The 
testimony  leaves  no  doubt  in  my  mind  that 
the  Intention  of  Edward  Jewell,  In  making 
the  assignment  mentioned,  was  to  baffle  and 
defeat  his  creditors.  My  only  doubt  Is  wheth- 
er the  assignee  participated  In  such  intent 
It  certainly  looks  as  if  there  was  a  tacit,  if 
not  an  express,  understanding  that  Jewell 
was  to  have  the  control  of  this  property  aft- 
er the  assignment  as  fully  as  before,  with 
the  possible  exception  that  she  was  to  he 
paid  the  amount  which  she  had  loaned  Ed- 
ward. But  I  hesitate  to  fix  a  fraud  upon 
Miss  Oliver,  although  the  circumstances  as 
to  Inadequacy  of  the  consideration  and  the 
fairness  of  the  transaction  are  certainly  sus- 
picious. I  will  therefore  adopt  the  equitable 
rule  employed  by  Chancellor  Kent  In  Boyd 
V.  Dunlap,  1  Johns.  Cb.  478,  which  case  was 
approved  In  Mulrheld  t.  Smith,  decided  by 
our  court  of  appeals,  and  reported  in  85  N. 
J.  Eq.  812.  I  will  let  the  assignment  stand  as 
security  for  the  unpaid  part  of  the  money 
loaned  and  for  such  amount  of  services  as  I 
think  the  defendant  Oliver  Is  entitled.  The 
assignment  covers  not  only  the  $3,036.47,  but 
also  the  life  interest  of  the  assignor  In  the  In- 
come from  the  sum  of  $2,721.42.  This  sum, 
invested  at  6  per  cent  interest  would  real- 
ize the  sum  of  $136.07  each  year.  The  as- 
signor was  at  the  time  of  the  assignment 
59  years  old.  By  the  tables  of  mortality, 
the  present  value,  at  5  per  cent.,  of  an  an- 
nuity of  $1,  at  the  age  of  59  years,  Is  $9.1989. 
The  value  of  an  annuity  of  $136.07,  at  that 
age,  is  $1,261.09.  Miss  Oliver,  therefore,  got 
by  the  assignment  $3,036.07-i-$l,251.6&=$4,- 
287.76. 

The  agreement  sworn  to  by  Miss  Oliver 
and  her  sister,  that  she  was  to  receive  $4 
a  week,  was  not  entered  into  by  Jewell,  nor, 
so  far  as  appears,  communicated  to  him.  In 
fact  it  does  not  appear  that  he  ever  knew 
that  his  sister-ln-law  was  working  for  wages 
at  all.  So,  assuming  that  she  was  to  be 
paid,  she  is  only  entitled  to  a  quantum  mer- 
uit This  I  have  concluded  to  allow  her.  In 
fixing  this,  it  Is  to  be  kept  In  mtnd  that  she 
either  must  have  been  furnished  with  money 
by  her  sister,  to  assist  in  clothing  herself  dur- 
ing the  period  of  22  years,  or  she  must  have 
(as  I  understand  Mr.  Jewell  to  say  she  did), 
during  that  period,  engaged  for  short  terms  In 
dressmaking.  In  either  case.  It  would  dimin- 
ish the  amount  she  Is  entitled  to  recover;  for, 
in  the  first  Instance,  she  has  already  receiv- 
ed something,  and  In  the  other  had  not  ren- 
dered services  for  the  full  time  In  the  house- 
hold of  the  defendant  She  is  entitled  to  the 
amount  of  the  loan,  which  is  $230,  less  $50 
paid,  leaving  $180  due,  with  six  months'  Inter- 
est amounting  to  $64.80,  making  a  total  of 
$244.80.  For  her  services  I  think  $2.50  a 
week  Is  ample  compensation.   She  claims  for 
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22  years.  This  amounts  to  92.860.  Add  this 
to  the  $244.80,  the  sum  total  Is  $3,104.80. 
The  (llCferenee  between  the  value  of  what  she 
received  by  the  assignment,  namely.  $4,287.- 
TO,  and  what  she  Is  permitted  to  recover.  Is 
$l,182.9e.  This  sum  the  receiver  fs  entiUed 
to  receive  and  apply  to  the  Judgments,  and 
to  the  Interest  thereon,  so  far  as  it  will  go. 

I  will  advise  a  decree  that  if  the  assignee 
I)ay  this  sum  to  the  receiver  within  60  days, 
with  the  costs  of  this  suit,  the  assignment 
will  be  permitted  to  stand.  But,  If  not  paid 
within  that  time,  the  assignment  Is  to  be 
6et  aside  as  to  the  receiver,  and  he  Is  to  cai- 
\ect,  of  the  amount'  due  Bdward  Jewell, 
the'  sum  of  $1,182.06,  with  interest  on  the 
same  sum  from  the  time  of  entering  this  or- 
der, and  the  costs  incurred  in  the  collection  of 
the  same,  and  apply  the  same  to  the  payment 
of  the  ]udgm«ita;  and  Is  also  to  collect 
enough  In  addition  to  pay  the  costs  of  this 
suit 


STATE  ex  rel.  BOARD  OP  HEALTH  OP 
EARITAN  TP.  v.  HBNZLER. 
(Court  of  Chancery  of  New  Jersey.   Sept.  8| 
1808.) 

OBDINA2IOB— FLB^niSO  —  NmSAKOE  — A.BATB1IBKT. 

1.  A  bill  alle^ng  the  paaaing  of  an  ordi- 
nance declaring  a  nuisance  need  not  allege  the 
observance  of  sll  proper  formaltty  tn  its  pas- 
sage, but  merely  that  the  ordinance  exists. 

2.  A  bill  alleging  the  maintenance  of  a  large 
hogpen  in  a  thickly-settled  part  of  a  village, 
which  contains  offenaiv'e  matter  and  emits  foul 
odors,  BO  as  to  be  detrimental  to  the  health  of 
the  peoide  living  in  the  neighborhood,  and  com- 
pels them  at  tmies  to  keep  their  windows  a 
and  doors  closed,  because  the  stench  is  so  mi- 
bearable,  besides  being  hazardous  to  their 
health  ds  well  as  tbat  of  the  passing  public 
diarges  the  existence  of  a  nubile  nnfsance, 
wfai<%  Act  18S7,  S  28  (2  Gen.  St  p.  1G40),  au- 
thorizes tbe  board  ia  health  to  sne  to  abate,  In- 
dependent of  any  code  of  ordinances  of  its  own. 

Suit  by  the  state,  on  the  relation  of  the 
board  of  health  of  the  towndilp  of  Rarttan, 
against  Charles  A.  Hauler.  Defendant 
moves  to  dismiss  tlie  bin  for  want  of  equity. 
Overmled. 

Tbe  bHl  Is  filed  to  get  an  Injunction  re- 
straining the  defendant  from  maintaining  an 
alleged  nulaance.  The  bill  sets  out  tbe  organ- 
ization of  the  board  of  health  for  Baritan 
township;  that  said  board  on  April  13,  1888, 
patted  a  code  of  ordinances,  among  them 
one  declaring  the  keeping  of  any  pen  of 
swine  or  slaughter  house  In  such  manner  that 
offensive  odors  shall  emanate  therefrom,  to 
the  discomfort  or  to  the  detriment  of  the 
health  of  persons  living  or  passing  In  the  vi- 
cinity thereof,  to  be  a  nnlsauce.  Tbe  ordi- 
nance Axes  a  penalty  for  maintaining  such  a 
nuisance.  The  bill  sets  out  that  the  defend- 
ant has  a  large  pen,  about  200  feet  square.  In 
the  village  of  Flemlngton,  In  said  township; 
that  defendant  now  has,  and  has  bad.  In  said 
yard,  about  30  head  of  hogs  and  pigs;  that, 
on  the  days  when  defendant  (who  Is  a  butch- 


er) slaughters,  he  collects  the  blood  and  en- 
trails, and  carts  them  to  and  throws  them 
Into  this  hogpen.  The  bill  charges  that  this 
hog  yard  Is  In  a  thickly-settled  part  of  the 
village  of  Flemlngton,  there  being  no  less  than 
10  faimilles  within  300  yards  of  the  pen;  that 
It  emits  fonl  odors,  and  contains  otDenalve 
matter,  so  as  to  be  detrimental  to  the  health 
of  the  people  living  In  the  neighborhood  of 
the  pig  yard;  that  people  living  In  the  neigh- 
borhood are  compelled  at  times  to  keep  tbe 
windows  and  doors  of  their  houses  closed, 
because  the  stench  is  so  unbearable,  liesides 
being  hazardous  to  the  health  of  persons  liv- 
ing near,  as  well  as  tbat  of  the  public  who 
pass  and  repass.  The  bill  sets  out  that  notice 
has  been  served  upon  defendant  to  abate  the 
nuisance  and  remove  the  pigs,  which  he  has 
refused  to  do. 

Pluck  &  I^rlwr,  for  tbe  moUon.  H.  L. 
Stout,  opposed. 

MIED,  V.  C.  (after  stating  the  facts).  The 
first  ground  of  attack  upon  the  bill  is  that  it 
does  not  sufflclendy  set  out  tbe  passage  of  an 
ordinance  declaring  the  nuisance,  l^e  defect 
iuBlsted  upon  Is  that  the  bill  does  not  state 
tbat  the  ordinance  was  legally  published.  I 
am  not  aware,  however,  of  any  rule  of  plead- 
ing which  requires  that  the  steps  required  to 
be  taken  by  a  municipal  or  quasi  municipal 
body  in  passing  an  ordinance  must  be  special- 
ly noticed  In  a  pleading  grounded  upon  the 
existence  of  such  an  ordinance.  All  that  Is 
requisite  Is  a  general  charge  that  the  ordi- 
nance exists.  In  respect  to  a  munldpal  ordi- 
nance. It  need  not  be  alleged  that  aU  proper 
formalities  were  observed  In  Its  passage  (Har- 
denbrook  v.  Town  of  Ligoniec,  95  Ind.  70); 
nor  allege  power  in  the  corporation  to  enact 
the  ordinance  (City  of  JanesvIUe  v.  Railroad 
Co.,  7  Wis.  484);  nor  to  refer  to  the  charter  or 
general  law  conferring  the  power  (Village  of 
WInooskf  V.  Gokey,  49  Vt.  282).  But  the  or- 
dinance set  out  can  be  struck  from  the  bill, 
and  Its  absence  win  not  change  the  complex- 
ion of  tbe  case  made. 

The  bill  charges.  In  the  clearest  way,  the  ex- 
istence of  a  public  nuisance  maintained  by 
the  defendant  It  needed  no  ordinance  to  im- 
press the  condition  of  affairs  displayed  hy  the 
bill  with  the  character  of  a  nuisance. 

Nor  does  the  power  of  the  board  of  health 
depend  upon  the  existence  of  an  ordinance. 
For  the  extirpation  of  nuisances  per  se,  the 
board  can  act  as  protectors  of  the  public 
health  without  a  code  of  ordinances.  This 
power  Is  expressly  affirmed  in  section  24  of 
the  act  of  1887  (2  Gen.  St  p.  1640).  Under 
tbe  circumstances  as  they  appear  in  the  bill, 
the  board  had  the  right  to  file  Its  bill.  This 
right  Is  conferred  by  section  2S  of  tbe  act  Just 
mentioned.  State  v.  Bergen  Ca,  46  N.  J.  Eq. 
173,  18  AU.  465. 

It  Is  urged  that  a  notice  by  the  board  to 
tbe  owner  of  the  property  upon  whldi  the  nui- 
sance Is  maintained*  to  abate  the  same,  la  a 


Digitized  by 


Google 


• 


X.J.) 


MEREDITH  t.  KEW  JERSEY  ZIKG  CO. 


229 


prerequisite  to  tbe  flUng  of  UH  to  compd 
It!  abatement  Aanunlng  that  the  require- 
menta  of  a  notice  aa  a  eoi^tlon  praoedBnt  to 
ft  right  to  snmmarUy  abate  aroUee  aa  wen 
to  abatementa  1^  judicial  iHoceduz«»  yet  the 
notice  aenred  upon  the  defendant  waa  anffl- 
dent  It  la  erltlclBed  iqmn  ttie  ground  that  It 
directed  the  defendant  to  remove  his  pigs,  and 
it  la  aald  that  the  preaence  of  the  plga  was 
not  neoessarUj  noxlons.  But  the  ncMlce  alao 
directed  him  to  abate  the  nnlaance,  which,  aa 
the  blU  statea,  )ie  bas  not  done.  Aa  already 
oiwerred,  the  facts  In  the  bill  charge  a  public 
nuisance.  It  la  to  -he  observed  that  the  suit 
mentioned  to  the  argument  (I.  e.  Board  of 
Health  and  Vital  StatiaUea  of  Hudson  Go.  ▼. 
New  YoA  Hone-Bfanmre  Co..  47  N.  J.  Bq.  1, 
19  AU.  1096),  in  which  the  chancellor  h«ld 
that  the  nnlsanee  must  appear  to  have  inflict- 
ed a  QMdal  Injury  on  one  or  more  todlvlduala 
reridhiff  In  Its  vicinity,  was  brought  under  an- 
other act.  It  waa  a  suit  brought  by  a  county 
board,  and  the  language  of  section  0  of  tbe 
act  at  1884  (Supp.  Bevlslon.  p.  844,  S  8)  Is  tbat 
In  such  suit  the  court  ahall  take  proceedings 
and  grant  Injunctions  aa  In  caae  of  proceed- 
ings taken  bi  the  name  of  one  specially  In- 
jured la  peratm  or  property.  The  motion  to 
dIamlM  la  overruled,  with  coats. 


MEREDITH  v.  JSBSEY  ZIMO  00. 

et  al. 

(Conrt  of  Chancery  of  New  Jersey.   Sept  28, 
1896.) 

KquiTT— OBncnox  to  Anwia. 

Rule  213,  declaring  that  any  ohjectioiu  to 
any  pleading  may  be  made  on  motion,  does 
not.  by  providing  that  sadi  motion.  **If  made  in 
reference  to  a  bill,  miut  be  made  within  the 
time  limited  by  law  for  demnrring,"  and  by 
nuking  no  declanition  as  to  the  time  In  other 
eases,  have  the  eKect  of  extending  indefinite- 
ly the  tinoe  to  m&ke  the  motion  a*  to  an  answer, 
the  motion  being  a  snbstitnte  for  ezceptiona 
nnder  the  former  oractice.  which  expressly 

EroTided  that  exceptions  to  tbe  answer  should 
e  filed  within  30  days,  and  the  object  of  the 
special  provision  being  sUnpty  to  limit  defend- 
ant's ri^t  to  move  against  the  bill  to  the  40 
days  In  which  he  could  plead  or  demur,  and 
not  by  imt^icatim,  to  permit  It  to  be  extended 
to  the  60  days  In  which  he  could  answer. 

BDI  by  William  T.  Meredith  against  the 
New  Jersey  Zinc  Company  and  others.  Com- 
plainant moves  for  order  compelling  defend- 
ants to  make  more  specific  answer  to  certain 
Interrogatories  contained  to  the  bill,  or,  fall- 
big  to  that  to  strike  their  answer  from  the 
file.  Denied. 

The  bill  was  filed  <m  Sd  of  February,  and 
an  amendment  filed  thereto  on  the  5th  of 
Eiebmary,  1897;  The  subpoena  waa  retnm- 
aUe  March  1,  1887.  The  time  for  answering 
waa  extolled,  by  an  order  of  the  chancellor, 
to  A^ll  10,  and  answer  waa  filed  on  April  6, 
18S7.  No  r^Ucatlon  has  ever  been  filed  to 
tbe  answer.  AppUcathm  for  an  Injunction, 


puraimnt  to  fbe  prayer  of  the  bill,  waa  doiled 
on  the  12th  of  rebruaiy,  1887  (B5  N.  J.  Eq.  211, 
87  AO.  638);  appeal  waa  token  therefrom  by 
complainant  forthwith,  and  the  order  deny- 
tog  the  injunction  was  affirmed  on  the  28th  of 
February,  1888  (41  Atl.  1118).  No  step  taav- 
tag  been  taken  Iho  complainant  In  the  salt 
the  defendants,  on  the  2d  of  May,  1888,  obtato- 
ed  an  order  on  the  complainant  to  speed  the 
cause  on  or  before  the  ITth  of  Blay,  1898,  or 
that  the  bill  should  be  dismissed.  On  the  16th 
of  May,  1888;  the  complainant,  upon  petition, 
obtained  an  order  to  show  cause  why  he 
should  not  be  permitted  to  file  a  replication 
and  a  supplemental  bllL  On  June  24th  leave 
was  granted  to  complainant  to  file  a  aupple- 
mental  bill  and  a  replication  to  the  answer 
already  filed,  and  the  order  to  speed  the  cause 
was  discharged.  No  repllcatltm  has  been  fil- 
ed. The  supplemental  bill  was  flted  on  tiie 
9th  of  July,  1888,  and  states  untruly  that  a 
replication  had  been  filed.  On  tbe  same  d^ 
the  complainant  served  on  the  defendants  ex- 
ceptions to  the  answCT,  with  notice  bsaed 
thereon  ot  the  motion  for  furOier  answer, 
which  came  on  for  hearing  on  the  12th  of 
September. 

Jamea  X.  Howdl,  for  ttie  motkn.  R.  T. 
Llndabnry.  osfBtmA. 

FITNBT,  T.  a  tafter  atating  tiw  faetd).  I 
think  the  complainant  Is  out  of  time  with  his 
motton.  It  Is  made  nnder  rule  218,  and  takes 
the  place  of  the  exceptions  and  tef^^ce  to  a 
master,  under  the  oU  prscUoe.  That  rule 
provides  that  '"any  objecttona  to  any  pleadbig 
[which,  of  course,  Indndea  an  anawer],  or  any 
part  tbersof,  may  be  made  and  adjudicated 
nprai,  on  motion,  wltiurat  tbe  filing  of  a  de- 
murrer or  exceptions*';  and  the  last  dauae 
provides  that  such  motion,  "If  made  In  refer- 
ence to  a  bUl,  muBt  be  made  wlOto  the  time 
limited  by  law  for  demurring,  unless  tbe 
court  on  application,  ahaU  grant  further 
time."  It  Is  argued,  on  the  part  at  the  com- 
plainant tiiat  the  fftct  that  the  clause  just 
cited  mentions  only  a  motion  against  a  bOI, 
and  omlto  to  mentkm  an  answer,  bas  the  ef- 
fect of  extendtog  Indefinitely  the  right  to 
make  the  motion  as  to  an  answer,  upon  the 
application  of  tiie  maxtoi,  "Bxpreaslo  nnlTfr, 
exdnslo  alterius."  I  am  unable  to  adopt  t3iat 
view.  The  thirty-third  section  of  the  chan- 
cery act  provides  that  the  exceptions  to  the 
answer  must  be  filed  within  30  days  after  the 
eoplnticn  of  the  time  limited  or  granted  for 
filing  the  answer.  The  present  motion  Is  a 
substitution  Air  the  filing  of  exceptions  and 
pmMMedlng  fliereon  hetcm  a  master;  utd  It 
could  not  have  been  the  Intention  of  Chancel- 
lor Bunyon,  In  framing  tiie  rule  to  question, 
to  extend  Indeflnltdy  the  time  Umlted  by  the 
statute,  by  a  mere  Implication.  I  nmst  pre- 
sume tiiat  If  he  had  Intended  so  to  do,  he 
would  have  so  stated  In  plato  language.  How- 
ever, the  reason  for  the  special  limitation  put 
upon  tiie  time  for  moving  to  strUce  out  a  blU 
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is  plain  enough,  when  we  consider  the  state 
of  the  statutory  practice  at  the  time  the  rule 
was  put  Id  Its  present  shape,  namely,  April 
IT,  1886.  At  that  time  the  defendant  bad  40 
days  In  which  to  plead  or  demur,  and  60  days 
In  which  to  answer,  while  the  complainant's 
right  to  except  or  file  a  replication  was  limit- 
ed to  30  days.  The  object  of  the  clause  In 
question  was  simply  to  limit  the  defendant's 
right  to  move  against  the  bill  to  40  days,  and 
prevent  it  from  being  extended  by  ImpUca- 
tion  to  60  days.  There  was  no  occasion  to  put 
any  such  limitation  upon,  the  time  for  moving 
against  an  answer  or  other  pleading,  as  the 
time  for  filing  exceptions  was  fixed.  Since 
the  adoption  of  the  rule,  the  time  to  demur, 
plead,  or  answer  has  been  reduced  by  statute 
to  30  days  in  each  case.  The  complainant  was 
In  laches,  and  aslied  for  time  to  file  his  repli- 
cation, and  to  be  relieved  from  the  threatened 
order  dismissing  his  bill  for  want  of  prosecu- 
tion. That  was  granted  as  a  matter  of  fa- 
vor, and  not  of  right,  and,  If  he  had  desired  to 
file  exceptions,  he  should  have  made  the  mo- 
tion at  that  time.  Still,  however,  If  the  ex- 
ceptions were  meritorious,  and  the  failure  to 
obtain  answers  to  the  interrogatories  In  ques- 
tion was  likely  to  work  serious  Injury  to  the 
complainant,  or  embarrass  him  in  the  prosecu- 
tion of  his  suit,  the  court  might,  upon  consid- 
eration of  the  circumstances,  permit  a  motion 
still  to  be  based  upon  them.  The  merits  of 
the  exceptions  were  discussed,  and  I  have  con- 
sidered them,  with  the  result  that  X  do  not 
consider  them  of  such  a  character  as  that  the 
failure  to  specifically  answer  the  Interroga- 
tories involved  wIU  result  In  any  serious  in- 
jury or  embarrassment  to  the  complainant  In 
the  prosecution  of  bis  suit.  The  information 
desired  can  be  obtained,  for  the  piurposes  of 
the  hearing,  by  the  ordinary  process  of  the 
court  or,  if  necessary,  by  a  special  order.  The 
bill  Is  filed  against  eight  corporations  and  four 
individuals,  and  the  Information  asked  for  Is, 
to  a  considerable  extent,  matter  of  opinion 
and  Judgment,  and,  for  that  reason,  of  doubt- 
ful value.  So  far  as  It  Is  not  a  matter  of  opin- 
ion and  Judgment,  It  Is  mainly  a  matter  of  de- 
tail as  to  each  Individual  corporation,  and 
within  the  knowledge  and  reach  only  of  the 
officers  of  each  Individual  corporation,  and 
Dot  within  the  knowledge  of  all  the  defend- 
ants. The  bill  did  not  put  iDterrogatorles  to 
each  iDdlvIdual  corporation,  or  make  the  of- 
ficers of  each  individual  corporation,  as  such, 
parties,  and  put  specific  questions  to  each,  but 
the  draftsman  was  content  to  put  general  in- 
terrogatories to  all  the  defendants  for  infor- 
mation which  all  of  them  would  not  natural- 
ly have.  The  defendants  united  In  an  answer 
which  was  Intended  to  be,  and  is.  In  the  main, 
full  and  fair.  No  disposition  Is  manifested  In 
It  to  evade  any  of  the  charges  of  the  bill,  or 
the  Interrogatories  based  up<m  them.  They 
seem,  so  far  as  not  answered,  to  have  been 
considered  by  the  couusel  of  defendants  as 
ImmaterlaL  I  will  advise  that  the  motion  be 
denied. 


In  re  KIMBAIjI.. 
(Sapi«ne  Oovrt  of  Rhode  Island.   Aag.  5, 
189a) 

BXICUTI05  Aqaiitst  thb  PsKSGir— Poob  Dbbtoe's 
Oath  —  Dbpbhdaht  in  Casb  fob  Nhu- 
obnci — cohstucotiom  of  statota. 

1.  Gen.  Iaws,  c  260,  allows  the  poor  deb^ 
or's  oath  to  be  taken  by  any  person  fm^iauied 
for  "debt"  on  execution,  except  in  certain  ac- 
tions of  tort,  not  including  case  for  negligence. 
Chapter  261,  {  4,  provides  that  any  person  Im- 
prisoned f<H-  six  moDtha  in  specified  tort  ac- 
tions (not  inclading  case  for  Degligetice},  or  oth- 
er civil  action  in  whitdi  he  Is  not  otherwise  en- 
titled to  a  dischar^,  may,  on  taking  the  poor 
debtor's  oath,  petition  for  a  discharge  as  a  poor 
person,  f/eld,  that  a  defendant  in  case  for  neg- 
lifrence  is  entitled  to  a  discharge  under  chapter 
260,  "debt,"  not  being  used  therein  in  a  technic- 
al sense. 

2.  Gen.  St.  1872,  c.  216,  as  amended  in  1878 
(attempted  to  be  incorporated  into  Gen.  Laws, 
c.  261,  H  1-3),  allowing  a  di^fendant  commit- 
ted in  certain  actions  of  tort,  "or  for  any  action 
otherwise  arising  In  tort,"  to  require  payment 
of  bis  board  by  plaintiff  on  penalty  of  dis- 
charge, does  not  exclude  defendants  in  tort 
cases  from  the  benefits  of  Gen.  Laws,  c.  2S^. 
permitting  a  discharge  on.  the  taking  of  the 
poor  debtees  oath. 

Application  of  Herbert  M.  Kimball,  2d.  to 
be  allowed  to  take  the  poor  debtor's  oath. 
This  case  was  brought  before  Stlness,  J.,  as 
a  single  Justice,  and,  considering  that  the 
gravity  of  the  matter  demanded  It,  he  refer- 
red it  to  the  appellate  division,  by  consent 
of  parties,  In  vacation.  Qranted. 

Herbert  Almy,  for  petitioner.    George  A. 

Llttlefield,  for  committing  creditor. 

STXNESS,  J.  The  petitioner  was  Impris- 
oned on  execution  In  an  action  of  trespass 
on  the  case  for  negligence,  July  22,  1898.  He 
now  applies  for  leave  to  take  the  poor  debt- 
or's oath.  The  question  la  whether  he  is 
now  entitled  to  take  the  oath  under  Gen. 
Laws,  c.  260,  or  whether,  as  a  poor  tort  debt- 
or, he  can  only  take  It  after  six  months,  aa 
provided  In  chapter  261;  in  other  words,  li 
this  case  Included  in  the  provisions  of  chap- 
ter 260?  From  the  Instructive  review  of  the 
history  of  this  legislation  given  by  Mr.  Jus- 
tice Brayton  In  Thompson  t.  Berry,  5  R.  I.  05, 
we  find  that  the  first  act.  In  the  Digest  of 
1708,  gave  the  relief  to  "any  person  impris- 
oned on  mesne  process  or  execution  Issued 
from  any  court  in  this  state."  He  adds: 
"This  act  clearly  did  not  confine  the  benefit 
of  It  to  those  persons  Imprisoned  for  debt  In 
any  technical  sense  of  the  term,  either  as 
dlstlDgulshed  from  damages  or  as  distinguish- 
ed from  costs."  The  same  language  Is  used 
In  acts  passed  In  February,  1803,  and  Febru- 
ary, 1805.  In  May,  1803,  tbe  act  was  extraid- 
ed  to  Narragansett  Indians  "committed  to 
gaol  for  debt"  upon  mesne  process  or  ne- 
cutlon.  Tbe  Digest  of  1822  had  the  words 
"Imprisoned  for  debt,"  and  an  act  passed  In 
1827  excluded  the  relief  In  cases  of  execu- 
tion "for  trespass  or  other  Injury  committed 
with  force,  or  for  any  malicious  Injury  to  the 
person,  bealtbt  liberty,  ot  reputation  of  tbe 
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plaintiff  In  snch  sntt"  Judge  Brayton  saya: 
"This  shows  clearly  that  the  term  'debt'  bad 
l>een  nnderotood  to  Include  damages  In  all 
actions  for  torts,  as  well  as  In  suits  ex  con- 
tractu. There  could  be  no  necessity  for  this 
amendment  upon  any  other  construction,  and 
it  could  have  uo  other  operation."  He  also 
points  out  that  the  evident  purpose  of  the  act 
Is  to  relieve  those  who,  from  poverty,  are 
unable  to  i>ay  the  money  for  want  of  which 
they  are  committed;  and  that  this  purpose  is 
equally  applicable  to  payments  of  money  for 
damages  and  debts,  except  In  the  cases  which 
had  been  specially  excepted  from  the  oper- 
ation of  the  statute.  In  the  Digests  of  1844 
and  1^7  the  provisions  of  the  act  remained 
substantially  the  same,  except  that  In  1844 
a  new  section  was  introduced,  excluding  from 
the  lieneflt  of  the  act  every  person  who 
should  be  committed  on  execution  awarded 
against  him  "as  plaintiff  In  replevin,  or  as 
defendant  In  any  action  on  a  penal  statute, 
or  in  any  action  of  trover  or  detinue,  or  for 
any  malicious  Injury  to  the  persou,  health  or 
reputation  of  the  plaintiff  in  such  suit,  or  for 
breach  of  f^romise  of  marrla^.  or  for  .seduc- 
tion, or  for  any  trespass  excepUng  only  such 
as  are  named  In  the  eighth  section  of  this 
act"  (L  trespass  and  ejectment  and  tres- 
pass qnare  clausum.  In  which  the  title  to  the 
close  was  In  dispute),  la  1862  this  court  held 
that  one  Imprisoned  for  want  of  bail  In  an 
action  for  deceit  was  not  entitled  to  be  dis- 
charged upon  taking  the  poor  debtor's  oath, 
because  he  was  not  imprisoned  for  debt. 
Bev.  St  R.  L  c.  198.  »  1.  16.  Ames,  C.  J., 
said:  ^The  sixteenth  section,  which  express- 
ly excludes  from  the  ben^t  of  the  statute 
POTBons  committed  on  execution  In  certain 
ennmerated  actions,  not  iDcludlng  the  action 
for  deceit,  was  passed  to  put  at  rest  a  notion, 
and  practice  conforming  to  it,  formerly  very 
prevalent,  which  was  that,  no  matter  what 
the  cause  of  action,  after  judgment  was  ob- 
tained In  It  for  damages,  the  cause  of  ac- 
tion was  merged  in  the  judgment,  and  there- 
fore, In  the  sense  of  Oils  statute,  and  for 
Its  relief,  every  person  Imprisoned  on  exe- 
cution Issued  on  such  judgment  was  Im- 
prisoned for  debt.  We  have  nothing  now  to 
do  with  the  soundness  of  this  reasonlDg,  but 
merely  to  notice  It,  and  to  trace  to  -it  the 
origin  of  this  section,  applicable,  as  appears 
from  Its  terms,  to  poor  persons  committed  on 
eiecntlon.  As  the  applicant  1b  Imprisoned 
on  mesne  process.  It  cannot  help  him.  It  was 
designed  to  limit  the^operation  of  the  first 
section,  by  amending  It,  as  it  bad  been  con- 
strued." In  re  Payton,  7  B.  I.  153.  Up  to 
dils  point  it  Is  clear  that  a  person  committed 
on  execution  In  any  case  not  among  those 
enumerated  In  the  excluding  section  could 
have  the  beneQt  of  the  act  In  January, 
1876.  Pub.  Laws,  c.  544,— the  act  for  the  re- 
lief of  poor  tort  debtors,— appears.  It  pro- 
vides: "Whenever  any  person  shall  have 
been  imprisoned  for  six  months  upon  original 
wiM;  mene  process,  execution."  etc,  "In  any 


action  hereafter  brou^t  on  any  penal  stat- 
ute, action  of  trover,  trespass,  trespass  and 
ejectment  In  which  the  title  to  the  close  is 
not  In  dispute,  or  other  cIyII  action  In  which 
such  person  Is  not  now  entitled  to  his  dis- 
charge, upon  being  admitted  to  take  the  poor 
debtor's  oath."  he  may  petition  for  relief,  etc. 
It  Is  claimed  that,  as  the  judgment  In  this 
case  is  not  for  debt  there  can  be  no  relief 
under  the  poor  debtor's  act,  so  called,  but 
that  it  must  be  under  the  poor  tort  debtor's 
act.  As  the  cause  of  action  in  this  case  Is 
not  specified  among  the  causes  of  action  In 
the  act  relating  to  poor  tort  debtors.  It  has 
been  necessary  to  make  this  review,  in  order 
to  see  in  what  actions  the  defendant  was  not 
entitled  to  his  discharge  when  that  act  was 
passed. 

We  find  that  the  construction  of  the  poor 
debtor's  act  gave  the  benefit  of  It  to  all  judg- 
ment defendants  except  those  expressly  ex- 
cluded by  the  act;  and  that  these.  In  addi- 
tion to  those  named  In  the  poor  tort  debtor's 
act  were  execution  defendants  for  malicious 
injury  to  person,  health,  or  reputation,  and 
for  seduction.  Hence  It  follows  that  an  exe- 
cution defendant  for  negligence  was  not  with- 
in the  poor  tort  debtor's  act  when  it  was 
passed.  Although  the  chapters  are  separate, 
the  evident  intent  of  Including  certain  actlims 
In  the  tort  law  is  to  exclude  them  from  the 
other.  It  Is  not  the  best  form  of  legislation, 
but  the  purpose  Is  dear.  Prior  to  this  act 
b^lnnlng  with  Gen.  St.  1872.  c.  213.  there 
was  a  provision  that  a  defendant  committed 
in  penal  actions,  or  In  trover,  trespass,  etc., 
and  In  slander,  could  cause  a  citation  to  be 
Issued  to  the  plaintiff  to  require  blm  to  pay 
the  board  of  the  prisoner  on  penaltyof  his  dis- 
charge. In  May,  1878,  this  act  was  amend- 
ed by  adding  to  It  actions  for  breach  of  prom- 
ise of  marriage,  deceit  "or  for  any  action 
otherwise  arising  In  tort"  This  act,  how- 
ever, only  requires  the  plaintiff  In  such  cases 
to  pay  board  for  the  prisoner,  and  has  no  re- 
lation to  the  question  of  his  right  to  the  re- 
lief for  poor  debtors.  It  Includes  the  action 
for  breach  of  promise  of  marriage,  which 
this  court  has  decided  to  be  an  action  at  con- 
tractu, and  not  a  tort.  Malone  v.  Ryan,  14 
B.  L  614;  Drury  v.  Merrill,  20  R.  I.  — .  36 
AtL  835.  Without  changes  affecting  the  ques- 
tion now  raised,  the  law  remains  the  same 
In  Gen.  Laws,  cc.  260,  261;  the  former  relat- 
ing to  poor  debtors  and  the  latter  to  poor  tort 
debtors.  The  enabling  and  restrictive  pro- 
visions of  neither  act  have  been  enlarged 
or  limited,  so  that  the  former  act  stands  up- 
on the  same  construction  which  has  been 
given  to  It  as  we  have  seen,  for  a  hundred 
years.  That  construction  gives  tiie  relief  to 
any  person  committed  on  execution  excepting 
those  In  cases  specially  mentioned.  Al- 
though it  appears  In  the  decision  of  In  re 
Payton  that  Judge  Ames  did  not  approve  of 
the  construction  so  far  as  it  related  to  tort  ac- 
tions, he  admits  that  It  had  prevailed,  and 
that  the  restrlctfre  act  had  been  passed  as 


Digitized  by 


Google 


232 


41  ATLANTIC  BEPOBTEB. 


(B.1. 


an  amendment  on  acconnt  <^  it.  We  must, 
therefore,  take  the  act  wllh  Its  imlform  con- 
atnictlon.  Doabtless  an  Impression  may 
bare  grown  np  that  torts,  alace  the  acta  re- 
quiring board  to  be  paid  In  tort  cases,  be- 
ginning In  January,  1852,  were  not  Inclnded 
In  the  poor  debtor's  act;  jet  the  foregoing 
examination  shows  that  the  acts  relate  sim- 
ply to  board,  and  that  the  provisions  In  re- 
gard to  the  relief  itself  to  poor  debtors  has 
not  been  altered.  Sucb  an  Impression  may 
have  sprung  from  the  fact  that  since  tbe  re- 
vision of  1882,  the  provisions  In  regard  to 
board  and  to  the  relief  of  poor  tort  debt- 
ors have  been  combined  In  tbe  same  chap- 
ter. But  they  are  bo  distinct  in  tbelr  terms 
that  the  provisions  In  regard  to  board  (one 
of  which,  as  we  have  seen,  does  not  in- 
clude a  tort  action)  cannot  be  held  to  mod- 
ify the  section  In  regard  to  relief.  In  the 
argument  of  this  case  stress  was  laid  upon 
the  broad  language  of  Gen.  Laws,  c.  261,  | 
1,  which  Includes  "any  action  otherwise  aris- 
ing In  tort**  These,  as  we  have  seen,  are 
the  words  which  were  pnt  Into  the  act  re- 
quiring the  payment  of  board.  In  this  par- 
ticular chapter  they  are  absolutely  meaning- 
less. Tbe  Intention  evidently  was  to  repro- 
duce the  old  law  rdatlDg  to  board,  but  by 
strange  oversight  the  first  three  sections 
make  no  reference  to  board,  nor  to  what  the 
citation  provided  for  Is  to  be,  nor  to  whom 
It  la  to  be  returnable^  nor  to  what  the  cred- 
itor la  to  do.  In  fact,  they  provide  for 
nothing.  Tbey  are  also  needless,  since  chap- 
ter 2S9,  {  1,  provides  for  tbe  payment  of 
board  "in  any  action  whatsoever."  Then 
comes  the  fourth  section,  as  formerly,  specify- 
ing certain  actions  In  which  relief  may  be 
given  to  poor  tort  debtors  after  six  months; 
but  it. has  no  language  which  embraces  tbe 
cause  of  action  in  this  case;  and  section  5,  re- 
lating to  the  hearing  and  relief,  refers  only 
to  tbe  preceding  sectlMi,  whldb  is  section  4. 
Tbe  conclusion  follows  that  the  petitioner 
stands  as  one  who  all  along  has  been  con- 
strued to  be  within  tbe  poor  debtor's  act,  and 
hence  he  Is  entitled  to  tba  rdlef  for  which 
he  prays. 


MATTQSON  et  al.  v.  WHALEY  et  aL 

(Bnpmns  Oonrt  of  Rhode  Island.   Sept  1^ 

1808.) 

Motion  for  reargument  Denied. 
For  former  opinion,  see  39  AtL  754. 

TILLINGHAST,  J.  Upon  the  respondentif 
motlOQ  for  a  reargument  of  this  case,  we  have 
carefully  examined  the  volimiinous  evidence, 
together  with  the  criticisms  of  respondents' 
counsel  upon  tbe  opinion  heretofore  rend^ed, 
but  are  unable  to  And  that  any  error  was 
committed  in  said  opinion.  Tbe  motion  pro- 
ceeds mainly  upon  the  theory  that  tbe  plat  of 
1813  represents  tbe  true  lay  out  of  the  road  In 
question,  and  hence  that      establishing  the 


lines  thereof  In  accordance  wlQi  that  plat  the 
respondents  make  out  tbelr  defense.  But  this 
theory  Is  erroneous,  for  In  1815,  as  poiatetl 
out  In  the  previous  opinion  (39  AtL  754),  a 
part  of  the  line  of  tbe  road,  aa  first  platted, 
was  altered  by  the  general  assembly,  and  jusi 
what  that  alteration  was,  tbe  evidence  fails 
to  show;  but  It  does  show  that  the  road  was 
not  built  In  accordance  with  the  plat  ot  1813. 
Moreover,  it  appears  that  at  the  &Iay  session 
of  the  general  assembly  in  1813  (tbe  act  In- 
corporating the  road  was  passed  at  tbe  Feb- 
ruary session,  1813)  a  resolution  was  passed 
authorizing  tbe  committee  which  had  been 
previously  appointed  tp  appraise  the  damage 
done  to  Individuals  by  tbe  laying  out  of  tbe 
road  In  question  to  alter  the  location  of  said 
road  in  those  places  where  in  tbelr  opinion 
the  public  Interest  required  an  alteration;  and 
the  evidence  before  us  does  not  show  what  al- 
terations that  committee  made.  The  town 
surveyor  hims^  admits  that  the  road  above 
(that  Is,  to  tbe  north  of  the  point  in  dispute) 
was  not  built  where  the  plat  would  Indicate, 
but  that  the  "Lanphear  Plat,  189a-'97,'*  does 
show'tlie  road  as  it  exists  above 'said  point 
He  further  says  that  the  difference  between 
tbe  two  plats  Is  such  that,  if  tbe  road  had 
been  built  as  indicated  on  the  old  sketch  of 
1813,  It  would  have  run  in  the  rear  of  the 
houses  of  many  people  who  now  front  on  the 
road  as  built  and  used.  It  thus  apE>ear8  tbat 
tbe  plat  relied  on  is  not  a  safe  guide  to  fol- 
low, and  that,  In  determining  the  location  of 
the  road,  resort  must  be  had  to  tbe  same  as 
actually  laid  out  and  used,  not  otdy  to  the 
north  of  the  point  in  dispute,  but  at  the  point 
in  dispute  as  well.  As  to  the  actual  lay  out 
and  use,  then,  which  must  govern,  we  think 
tbe  evidence  very  strongly  preponderates  In 
favor  of  the  complainants*  claim.  Quite  a 
number  of  witnesses  (aged  people),  who  have 
been  familiar  with  tbe  locality  for  from  50 
to  70  years,  testify  to  tbe  efTect  tbat  said  tri- 
angular piece  of  land  was  never  used  as  a 
part  of  the  highway,  and  was  never  consid- 
ered as  such;  and  among  said  witnesses  are 
two  men  who  have  served  as  highway  sur- 
veyors (one  of  them  for  13  or  14  years)  on  the 
very  road  in  question.  "Hiey  all  a^ree  that 
the  road,  as  worked  and  traveled,  was  be- 
tween the  elm  tree  meutloued  In  tbe  former 
opinion  and  the  store  on  the  opposite  or  west 
Bide.  And,  while  they  admit  that  teams  oc- 
casionally passed  over  said  triangular  piece, 
yet  it  appears  that  It  was  so  used  for  tbe 
most  part  as  a  drlvewiy  in  going  to  and  from 
the  old  tavern  or  the  livery  stable,  which  were 
Immediately  contiguous  thereto.  We  do  not 
overlook  the  fact  that  some  evidence  to  tbe 
contrary  was  produced  by  tbe  respondents, 
but,  without  discussing  tbe  same  In  detaiU  it 
Is  sufflclent  to  say  that  It  clearly  falls  to  over- 
come tbat  produced  by  the  complainants.  la 
connection  with  the  use  which  was  made  of 
the  land  In  question.  It  may  be  remarked  thar 
It  Is  a  matter  of  common  knowledge  that  tra 
veten  on  countij  roads  frequently  pass  ovei 
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A  gmaU.  triangular  piece  of  prirate  land,  like 
that,  In  toiiilnc  frcon  one  road  to  another, 
without  any  ttaoogbt  as  to  whether  they 
In  the  road  pn^r  or  oat  ot  It;  their  main  ob- 
^t  being  to  take  tbe  shortest  cat  In  getting 
onto  the  other  road.  Sach  use  ol  prlTnte 
land,  however,  does  not  have  the  effect  to 
convert  It  Into  a  highway,  or  prevent  the  own- 
er from  Inclosing  It  whenever  he  sees  fit.  In 
the  case  at  bar  said  piece  was  evidently  so 
situated  as  to  make  It  a  little  more  conven- 
ient, especially  for  travelers  nslng  the  road 
In  qaestlon  in  going  to  and  from  Quldnlck,  to 
pass  over  the  same.  And,  In  so  far  as  It 
was  used  by  persons  other  than  those  who 
stopped  at  the  tavern  or  barroom  or  at  the  liv- 
ery stable.  It  Is  probable  that  the  use  was 
mainly  of  thte  character.  But  all  of  the  evi- 
dence—both that  on  the  part  of  *the  complain- 
ants and  that  on  the  part  of  the  respondents 
—conclusively  shows  that  nearly  all  of  the 
regular  travel  on  the  road  was  to  the  west  of 
the  ebn  tree,  and  not  orer  the  land  in  ques- 
tion. In  addition  to  the  reasons  given  In 
the  former  opinion  in  favor  of  tha  exclusion 
of  said  triangular  piece  from  the  original 
lay  out,  it  may  be  mentioned  that,  had  the 
road  been  built  over  the  same,  It  is  not  proba- 
ble that,  In  a  locality  where  land  at  that  time 
—three-fourths  of  a  century  ago— must  have 
been  of  little  value,  tlie  Hazard  House,  which 
was  erected  after  the  lay  out,  would  have 
been  built  within  a  few  inches  of  the  east  line 
of  the  road.  And  yet  it  must  have  been  so 
built,  if  respondents*  contention  Is  correct. 
The  respondents  raggeat  that  the  opinion  here- 
tofore given  does  not  fix  the  .exact  bonndarles 
of  the  highway  at  the  point  in  question,  as 
prayed  In  the  amended  Mil.  We  decided  In 
that  opinion  that  the  road  was  built  substan- 
tially as  claimed  by  the  complainants,  and  by 
this  we  supposed  It  would  be  understood  that 
the  trkngnlar  piece  of  land  in  qoestliHi,  the 
western  boondary  of  which  was  represented 
by  the  fence  which  the  respondents  removed, 
belongs  to  the  complainants.  This,  of  course, 
would  make  said  fence  as  it  stood  represent 
the  eastern  bouBdary  of  the  highway  at  the 
place  In  qoeatioB.  We  see  no  occasion  for 
moE«  definitely  defining  the  boundary,  Fw 
tbe  reasMM  lUwre  given  the  motion  for  rear- 
cnouDt  to  danled. 


WILLS  T.  JORDAN. 

(BmnBse  Oonrt  of  Rhode  Island.  July  15, 
18080 

Fausa  XvpanoaiiBitT— JcftTtnoATton  roa  Abbsst 

~SrATBMBllT  or  CoKFBSBBD  FSLOKS. 

A  constable  Is  not  justified  In  arrestiiig  a 
perooa  wlthotit  a  warrant  on  the  mere  atate- 
mtnt  of  the  emCessed  principals  in  the  felony 
tliat  tfndk  penon  had  been  a  principal  in  the 
friony,  whm  not  c«Toborated  by  trustwcwthy 
InfematioB  tnm  otbers,  or  by  dreomstances 


affording    reastHuWe    gronnd    of  saspIdoB 
against  the  person  arrested. 

Trespass  for  false  Imprisonment  by  Henry 
Wills  against  Andrew  Jord«n.  Defendant 
pleaded  Justification.  Plalntlfl  demorred  t» 
the  plea.   Demurrer  sustained. 

Arthur  Gn^ng,  for  plaintiff.  A.  B.  Craf ts^ 
for  def  ttidant 

MATTESON.  C.  3.    This  is  an  action  of 
trespass  for  false  Imprisonment    The  de- 
fendant pleads  in  Justification  that  he  is  a 
coDstable,  and  that  as  such  he  arrested  the 
plaintiff  on  reasonalde  and  Just  suspicion  that 
the  plalntlfl  had  been  one  of  the  principals  Id 
the  commission  of  a  burglary,  and  on  the  la- 
formation  given  to  blm  by  two  others,  who 
were  also  principals  In  the  crime,  and  had 
confessed  their  guilt.  Tlie  plaintiff  demurs  tt> 
the  plea,  and  asslgus  as  ground  of  demurrer 
that  the  plea  does  not  state  Q>eclflc  grounds 
sufficient  to  warrant  the  defendant  in  hav- 
ing suspected  the  plaintiff  to  be  a  principal 
In  the  felony  mentioned  in  the  plea.   The  de- 
murrer admits  the  allegation  of  the  commis- 
sion of  the  felony  set  forth  In  the  plea,  so  that* 
the  question  resolves  Itself  Into  this:  Did  the 
information  given  to  the  defendant  by  the 
two  men  who  had  been  arrested  for  the  crime, 
and  who  had  confessed  their  guilt,  Justify  a 
reasonable  suspicion  of  the  plaintiff's  guilt? 
In  Slurfree,  Sher.  S  1161,  it  Is  stated  that  an 
officer  may  arrest  without  a  warrant  on  rea- 
sonable suspicion,  founded  either  on  his  own 
,  knowledge,  or  information  from  others,  that 
a  felony  has  been  committed.  We  think,  bow- 
ever,  that,  to  Justify  an  officer  In  acting  od 
the  bare  Information  which  he  receives  from 
others,  the  information  must  come  from  cred- 
itable persons.  In  Isaacs  t.  Brand.  2  Starkie, 
167,  Lord  Bllenborough  held  that  a  constable 
was  not  Justified  in  apprehending  and  im- 
prisoning without  a  warrant  a  person  on  sus- 
picion of  having  received  stolen  goods,  on  the 
mere  assertion  of  one  of  the  principal  felons. 
In  Hogg  V.  Ward,  S  Hurl.  &  N.  423,  Watson,. 
B.,  remarks  that,  to  justify  an  arrest  with- 
out warrant,  "the  charge  must  be  reasonable, 
as  regards  the  subject-matter  and  the  person 
making  It."    See,  also,  Holley  v.  Mix,  3 
Wend.  350,  In  which  It  Is  Bald  that  an  officer 
would  be  Justified  In  arresting  without  a 
warrant,  even  if  no  felony  had  been  com- 
mitted. If  he  acted  on  information  from  an- 
other on  which  he  had  reason  to  rely.  And 
see  Wade  v.  Chaffee,  8  R.  I.  224.  We  do  not 
think  that  the  mere  statement  of  one  confess- 
ing himself  guilty  of  a  felony,  uncorroborated 
by  trustworthy  information  from  others,  or 
by  any  fact  or  circumstance  affording  rea- 
sonable ground  of  suspicion  against  the  plain- 
tiff, was  sufficient  to  Justify  the  defendant  in 
arresting  him;  and  therefore  our  opinion  Is 
that  the  demurrer  shoold  be  laatalned,  and 
the  plea  oTerroled. 
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HOOKBB  et  aL  T.  HcLBOD  et  aL 

(Supreme  Gonrt  of  Yermoiit.  Oaledimia. 
Hardi  28,  1SQ&) 

WATnU— BULKHBAD  AITD  FLCXB— RlOBn  IH  COM- 

■oa— Fabtition— W>  iviR. 

1.  The  lighU  of  own«rs  of  separate  parts  of 
a  water  power  in  a  common  bulkhead  and 
flnme.  which  warn  erected  b;  them,  and  through 
which  the  water  Ib  conTeyed  to  their  respective 
millB,  are  of  eufflcieut  permaneucf  to  entitle 
the  partiea  to  an  adjustment  in  equity. 

2.  The  owners  of  separate  parts  of  a  wat« 
power,  who  were  taking  water  to  their  mills 
Oiroasli  separate  flumes,  entered  into  an  at^ 
rangement  whereby  a  common  flume  was  con- 
structed. BOd,  that  none  of  them  thereby 
waived  his  right  to  partition  of  the  flume  dur- 
ing the  ordinary  life  of  the  structure. 

3.  Where  ownen  of  different  parts  of  a  wa- 
ter power,  by  the  constractfon  of  a  common 
flume  and  bulkhead,  diminished  the  amount  of 
water  they  were  entitled  to  draw  because  of 
the  bulkhead  and  flume  being  insufiicient  to 
utilise  the  mtire  flow,  no  one  of  them  could 
resist  a  proposed  divlBion  of  the  flume  on  the 
ground  that  it  did  not  give  him  his  full  propor- 
tion of  the  power,  where  his  proportion  of  the 
water  entering  the  flume  was  not  thereby  di- 
minished. 

Appeal  In  chancery,  (Caledonia  county; 
Rosa,  Chancellor. 

Suit  by  O.  V.  Hooker  &  Son  against  A.  EL 
McLeod  and  others  to  enjoin  defendants  from 
partitioning  a  common  flume  and  bulkhead. 
Heard  on  pleadings,  master's  report,  excep- 
tions thereto,  and  motion  to  recommit.  The 
motions  were  overruled,  the  original  bill  dis- 
missed, and  a  decree  rendered  for  defendants, 
under  the  prayer  of  the  cross  bill,  for  a  divi- 
sion of  the  bulkhead  ana  flume  In  the  manner 
proposed  19'  tbem.  The  orators  appealed. 
Reversed. 

The  divi^n  proposed  liy  the  defendants  ap- 
pears In  the  accompanying  diagram,  "Defts.* 
Ex.  2.  J.  T.,  Master."  In  whlcb  A.  D,  E,  F,  Z. 
I  Is  the  bulkhead,  and  the  continuation  of 
those  lines  Indicates  the  outer  walls  of  the 
flume,  which  is  a  pressed  or  closed  flume,  A, 
D  Is  the  Inlet  to  the  bulkhead;  K  and  X<  are 
the  outlets  to  defendant  Hynes*  wheels;  M, 
Q  is  the  outlet  to  the  milling  company's;  and 
the  opening  opposite  Z,  also  marked  M,  Is  the 
place  at  which  the  orator's  penstodc  is  attach- 
ed. B,  H,  B,  S,  and  G,  P,  Q  are  the  two 
proposed  partitions.  The  dotted  Unes  are  Im- 
nuterlal  in  the  present  aspect  of  tiie  case.  By 
this  method.  Hynes  would  draw  through  the 
opening,  A,  B,  Into  the  comimrtment.  A,  B,  B, 
S;  the  milling  company,  through  B,  0,  into  B, 
C,  P,  Q,  M,  8,  R,  H;  and  the  orators,  through 
0,  D,  Into  the  compartment  formed  by  the 
remainder  of  the  bulkhead  and  flume.  The 
bulkhead  and  flume  were  buUt  In  1881  at  an 
expense  of  9%lfl7.12,  which  was  borne  as  fol- 
lows: By  A.  H.  UcLeod.  9792.25;  by  the 
bank,  9541.77;  by  Orcutt  A.  Pinard,  966e.n; 
by  the  orators,  9266.88.  The  case  was  argned 
at  the  May  term,  1896,  and  held  under  adTise- 
ment  until  set  down  for  reargument  at  the 
January  term,  1898,  when  it  was  reargued  up- 
on the  Question  "whether  the  construction  of 


this  common  flume  by  some  arrangement  as 
Is  fotmd  by  the  master,  and  under  the  cir- 
cumstances disclosed  by  the  report  was  of  it- 
self a  waiver  of  the  right  to  partition  during 
the  ordinary  Uf e  (tf  the  structure,  or  for  any 
ottaw  period." 


Bates,  BCay  &  Simonds,  fw  qppdlantiL  Har> 
ry  Blodgett.  W.  P.  Stafford,  and  Henry  O.  Ide^ 
for  appellees. 

MUN80N,  J.  The  water  powa  In  qoestUn 
Is  used  in  the  operation  of  mills  on  both  tides 
of  the  Paasnmpsic  rim  at  St  Jobnsbury,  and 
of  a  pumping  station  located  on  an  Island 
which  divides  the  same.  The  power  la  treat- 
ed as  divided  Into  40  parts,  of  which  i:^ 
parts  are  used  on  the  north  side  of  the  river. 
8  parts  on  tiie  island,  and  19)6  parts  on  the 
south  side  of  the  river.  The  parties  to  this 
suit  are  the  owners  on  the  south  side;  the  ora- 
tors owning  2  shares,  the  defendant  Hynes  4 
shares,  and  the  defendant  milling  company 
13%  shares;  the  defendant  McLeod's  only  In- 
terest being  that  of  a  stockholder  In  said 
company.  In  1881  these  shares  were  owned, 
1  by  the  orators,  1  by  Orcutt  *  Pinard.  4  by 
the  bank,  and  13%  by  the  defendant  McLeod. 
All  these  parties  except  Ctecntt  &  Pinard  were 
then  taking  watw  to  their  respective  milla 
through  separate  bnlkheads  and  flumes,  and 
(tacntt  ft  Pinard  were  intoiding  to  build  % 
shop  to  atlUae  thdr  shares  and  had  the  rl^t 
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to  take  it  In  the  sane  way.  At  this  time  the 
owners  named  entered  Into  some  arrangement 
by  which  the  Heparate  bulkheads  were  aban- 
doned, and  a  common  bulkhead  and  flume 
constructed  to  convey  the  water  to  the  vicin- 
ity of  the  mills.  The  means  then  provided 
for  taking  the  water  are  those  now  in  use. 
A/tei^Orcutt  &  Plnard,  the  bank,  and  defend- 
ant McLeod  liad  paid  their  shares  of  the  ex- 
pense of  the  common  st^uc^Jre,  the  property 
of  Orcutt  &  Plnard  was  acquired  by  the  ora- 
tors, that  of  the  bank  by  the  defendant  Hynes, 
and  that  of  McLeod  by  the  defendant  milling 
company.  Some  years  later  all  the  owners 
of  the  power  entered  into  an  arrangement  un- 
der which  the  owners  on  the  north  side  took 
their  shares  through  a  common  bulkhead,  and 
the  drawing  through  the  different  bulkheads 
was  regulated  by  a  contrivance  which  the 
parties  call  a  "weir."  This  weir  was  made 
by  planking  the  lower  part  of  the  three  bulk- 
heads up  to  a  common  level,  and  giving  to 
each  bulkhead  a  width  corresponding  to  the 
proportion  of  water  which  those  drawing 
through  that  bulkhead  were  entitled  to  take. 
The  bulkheads  still  remain  as  then  arranged. 
The  water  passing  through  the  bulkhead  own- 
ed by  the  parties  to  this  suit  was  taken  to  the 
several  mills  of  the  defendants  through  open- 
ings in  the  side  of  the  common  flume  at  differ- 
ent distances  from  the  bulkhead,  and  to  that  of 
the  orators  through  an  opening  In  the  end  ot 
the  flnme.  The  defendants  became  dissatis- 
fied with  Oils  arrangement,  and  made  prepa- 
rations to  divide  the  common  flume  by  parti- 
tions, whereupon  the  orators  brought  this  suit 
to  enjoin  them  from  so  doing.  The  defend- 
ants answered,  and  also  filed  a  cross  bill  pray- 
ing the  court  to  establish  an  equitable  division 
of  the  water  flowing  through  said  bulkhead. 
The  court  below  decreed  a  division  of  the 
bulkhead  and  flume,  and  the  orators  appeal. 

Nothing  is  involved  in  this  suit  that  re- 
quires the  bringing  in  of  the  other  owners 
of  the  power.  AU  the  parties  Interested  In  the 
southern  bulkhead  and  flume  and  the  water 
taken  into  it  are  before  the  court,  and  the  case 
calls  merely  for  a  determination  of  their 
rights  as  among  themselves.  The  question  Is 
not  whether  the  wbole  power  is  properly  nti- 
Hzed  and  divided  by  the  three  bulkheads,  but 
what  the  division  of  that  taken  by  the  south- 
em  bulkhead  shall  be  while  the  common  struc- 
ture remains  In  use.  The  rights  In  suit  are 
of  sufficient  permanency  to  entitle  the  parties 
to  an  adjustment  In  equity.  The  use  of  the 
flnme  is  not  determinable  at  the  pleasure  of  a 
single  owner.  Whatever  right  of  Independent 
action  may  remain,  it  is  certain  that  one 
party  contributing  to  tbe  structure  could  not, 
by  any  Independent  action,  deprive  another  of 
the  benefit  of  his  expenditure.  The  rights 
conferred  upon  one  by  the  Joint  action  of  all 
must  continue  during  the  ordinary  life  of  the 
structure.  There  Is  no  finding  as  to  the  or- 
dinary Ufe  of  such  a  structure,  but  the  facts 
reported  Indicate  that  U  may  be  considered 


longer  than  the  time  this  one  has  been  in  ex- 
istence. 

In  the  examination  of  the  case  some  deci- 
sions came  to  the  notice  of  the  court  which 
suggested  the  query  whether  the  constme- 
tlon  of  this  common  flume,  "by  some  arrange- 
ment," as  is  found  by  the  master,  and  un- 
der the  circumstances  disclosed,  was  of  itself 
a  waiver  of  the  right  to  partition  during  the 
ordinary  life  of  the  structure;  and  it  was 
thougbt  advisable  to  have  the  question  ei- 
amlned  and  argued  by  counsel.  But,  upon  ar- 
gument, we  are  satisfied  that  a  partition  of 
the  fiume  cannot  be  denied  on  the  ground  In- 
dicated. The  expense  of  the  bulkhead  and 
fiume  was  not  divided  among  the  parties  ac- 
cording to  their  respective  interests  In  the 
water,  but  upon  some  plan  which  tbe  case 
does  not  disclose;  and  the  orators  now  lOr 
slst  that  the  division  of  the  water  shonid  b* 
In  proportion  to  the  sums  contributed  to  this 
expense.  It  Is  apparent  that  the  Interest  in 
the  power  was  not  the  only  thing  to  be  taken 
into  account  In  i^jportlonlng  the  expenses  of 
the  fiume,  for  the  mills  were  at  different  dis- 
tances from  the  bulkhead,  that  of  the  ora- 
tors being  tbe  furthest;  and  It  is  evident 
tliat  various  other  conditions  may  have  ex- 
isted that  might  be  taken  Into  account  In 
determining  an  apportionment  of  the  ex- 
pense. We  find  nothing  in  the  case  to  au- 
thorize a  division  of  tbe  water  upon  any 
basis  otber  than  its  ownership.  The  report 
finds  that  tbe  proposed  division  will  restrict 
tbe  amount  which  the  orators  might  hereto- 
fore have  taken  from  the  common  fiume,  but 
win  not  prevent  them  from  drawing  their  full 
sbare  of  the  amount  entering  the  southerly 
bulkhead,  and  that  the  three  bulkheads  make 
a  fair  division  of  all  the  waters  which  they 
are  Jointly  capable  of  taking.  The  orators 
object  to  any  division  which  will  prevent 
them  from  utilizing  two-fortieths  of  the  pow- 
er at  all  stages  of  the  water.  We  think  they 
cannot  resist  the  proposed  division  upon  this 
ground.  The  owners  bave  not  so  far  deem- 
ed it  advisable  to  provide  for  taking  more 
water  than  can  be  received  by  these  bulk- 
heads, and  the  master  considers  it  imprac- 
ticable to  arrange  bulkheads  and  flumes  to 
utilize  the  entire  fiow  in  times  of  very  high 
water.  However  this  may  be,  we  think  the 
parties  are  entitled  to  an  apportionment  of 
the  power  as  now  utilized.  The  case  calls 
merely  for  an  equitable  division  of  such  part 
of  the  water  as  the  parties  themselves  have 
seen  fit  to  provide  the  means  of  taking. 
The  orators  are  doubtless  entitled  to  two-for- 
tieths of  the  water  at  Its  highest  stage,  but 
they  are  not  entitled  to  space  enough  In  this 
bulkhead  to  take  it.  The  master  reports 
that  the  present  arrangement  works  a  dis- 
advantage to  the  defendants,  and  that  a  di- 
vision of  the  flume  as  proposed  will  equal- 
ize tbe  delivery,  if  the  water  Is  used  as  re- 
ceived. The  orators  insist  that.  If  any  divi- 
sion la  made,  It  should  be  determined  by  the 
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apertures  at  dlscbarse.  It  would  wem  that 
the  proposed  dlvlalon  mtut  five  to  t£e  ner- 
eral  ownen  their  proper  shares  of  the  power 
utUteed,  tt  the  water  entering  the  several 
compartmentB  Is  given  the  same  tedUty  of 
escape.  It  appears,  howerer,  that  the  dls- 
charglxig  capadtjr  of  the  wheels  used  In  de- 
fendants' mills  Is  larger  than  that  of  the 
orators'  whed,  considering  their  respectlTO 
rights;  and  It  Is  claimed  that  In  some  con- 
ditions of  the  flow  the  amonnt  entoing  the 
proposed  compartments  will  be  controlled 
by  the  pbe  of  -fhe  wheels.  It  Is  not  clear 
that  the  general  finding  of  the  master  Is 
Inconsistent  with  tills  claim.  The  finding  Is 
that  a  proper  dlvtelon  of  the  bulkhead  and 
finme  wlU  gtre  to  each  owner  his  fair  share 
of  the  water  flowing  throng  said  bulkhead 
and  flnme.  If  he  will  use  the  water  while  the 
other  owners  are  using  It  as  It  flows  along. 
It  would  seem  from  this  statement  that 
mucdi  of  the  ground  necessary  to  be  eorered 
In  reachtais  a  telr  dlrlslon  of  the  water 
would  be  In  the  regulation  of  -  Its  use,  eren 
If  the  flnme  were  divided.  Tbe  report  does 
not  show  how  far  these  partitions  would 
contnri  the  dtrtalon  when  the  owners  are 
drawing  down  ponded  mter  with  wheels 
dlBproportlmed  to  their  rights.  This  wlfl 
more  fully  appear  from  those  portions  of  the 
report  devoted  apedaUy  to  the  oniton^  re- 
quests. The  orators  requested  the  master  to 
state  whether  the  dlschai^  from  the  differ- 
ent sections  of  tiie  flume,  ft  divided,  would 
affect  the  velocity  of  the  water  flowing 
through  them.  The  master  reports  thereon 
that  he  Is  not  able,  from  ttw  evidence,  to 
answer  the  Inquiry;  that  there  was  evidence 
that  the  velocity  affected  the  amonnt  dls- 
chai^ed,  and  that  the  amount  discharged 
affected  the  velocity,  but  that  the  conditions 
controlling  either  were  not  shown.  The  or- 
ators also  requested  the  mas^  to  state 
whetfaw  the  proposed  division  of  the  flume 
would  dfect  a  division  of  the  water,  If  the 
outlets  were  disproportioned.  The  master 
replies  that  the  evidence  does  not  enable 
him  to  determine  what  the  effect  of  dispro- 
portion In  the  outlets  would  be  with  all  the 
other  conditions  as  Uiey  are,  or  as  they 
vrould  be  In  case  of  division,  and  that  he  sees 
no  reason  why  the  outlets  may  not  be  made 
of  a  she  exactly  proportioned  to  tiw  own- 
mhlp.  The  orators  further  requested  the 
master  to  report  what  effect  the  proposed  di- 
vision woidd  have  with  wll  the  wheels  run- 
ning and  drawing  all  the  water  they  could, 
with  a  full  pond  In  low  water.  To  this  the 
mastOT  says  be  Is  not  able  to  flnd  that  the 
effect  would  be  any  dlfferoit  tn  low  water 
from  wbat  It  wonld  be  In  high  water,  pro- 
vided the  pond  was  Just  full  In  each  ease, 
and  that  he  believes  and  finds  that  when 
the  pond  Is  Just  full,  vrltii  the  welrs  as  they 
are,  a  dlvlaton  of  the  common  bulkhead  and 
flnme  would  be  equitable  and  fair.  R  Is 
claimed  that  this  answer  misses  tiie  point  of 
the  orators*  Inquiry.   In  any  even^  the  an- 


swer cannot,  when  read  In  connection  wltb 
the  other  answers,  be  said  to  determine  what 
the  regulating  effect  of  the  partitions  wonld 
be  during  the  time  that  the  water  was  i>e- 
Ing  lowered  from  tiie  top  of  the  dam  to  the 
level  of  the  weir.  It  seems  probable  that 
this  Is  an  Important  stage  of  the  watei  to  be 
considered  In  making  an  adjustment  of  thl» 
character,  and  that  a  division  which  did  not 
meet  the  requirements  of  this  stage  would 
larg^  fkU  of  Its  purpMe.  The  master's 
report  Is  evidently  very  full  and  exact  as  to 
all  matters  covered  by  the  evidence,  bat  be 
says  that  no  hydraulic  engineer  or  e^tert 
was  produced  as  a  witness,  and  he  has  In- 
dicated the  Incomplete  condition  of  the  evi- 
dence In  some  Important  particnlars.  Whfie 
It  may  be  that  upon  a  further  showing  the 
proposed  division  will  be  seen  to  be  equitable 
and  sufficient,  there  seems  to  be  a  shortage 
In  the  report,  apparently  from  lack  of  evi- 
dence, which  Justifies  a  further  Jnqulry  be- 
fore remanding  for  final  decree.  It  may  be 
that  the  propc»ed  partition  Is  essential,  even 
If  supplemental  regulations  are  necessary  to 
a  complete  adjustment  It  Is  possible,  how- 
ever, that  the  effect  of  othw  regulations 
might  be  so  ccmtrcdltng  as  to  make  the  par- 
titioning of  the  flume  Itself  an  unjustifiable 
expense;  and  It  seems  desirable  that  we  have 
tavtbet  Information  upon  this  point  before 
requiring  that  expenditure.  Decree  reversed 
pro  forma,  and  cause  remanded,  vrlth  man- 
date that  the  report  be  recommitted  to  tiie 
master  with  Instructions  that  he  receive  such 
further  evidence  as  may,  with  the  evidence 
already  Introdnoed.  enable  him  to  ansirer  the 
Inquiries  set  forth  la  the  opinion,  and  to  re- 
port more  fully  as  to  the  efllcacy  of  the  di- 
vision recommended  in  the  original  report,  as 
compared  with  other  practicable  methods  of 
^vision. 


PENN  STEEL  CASTINGS  ft  MACHINE 
CO.  T.  WILMINOTON  MALLRA- 
BLB  IRON  CO. 
<SllpaiW  Court  of  Delaware.  Newcastle. 
Jime  14,  1898.) 

DefendBDt  In  action  for  parchase  price  of 
good*  aold  to  htm  hy  written  contract,  prorid- 
Tag  that  qualitr  and  wwltmanahip  should  be 
"np  to  standard,"  cannot.  In  the  abaence  of  eri- 
denee  tbat  there  was  no  standard  recognised  hj 
the  tiade,  ihow  that  be  contracted  with  ref- 
erence to  a  standard  defined  by  plaintiff  in  a 
.circular  issoed  by  bim  In  regard  to  his  bnslneas. 
Lore,  C.  J.,  dissenting. 

Action  by  the  Peon  Steel  Oastiogs  ft  Ma- 
chine Company  against  the  Wilmington  Malle- 
able  Iron  Company.  Verdict  for  pbUntUf. 

Action  of  assumpsit  on  the  common  counts 
to  recover  for  goods  mM  and  deUvered. 
PtalntUTs  claim  was  for  186  stetf  knmAiles 
at  8%  cents  per  pound,  amonntteg  to  |Ua20, 
with  Interest  thereon  from  July  1, 18Mt.  Aft- 
er some  correspondmc^  and  one  or  more 
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meetings  between  their  agents,  on  December 
14,  IStU.  the  defendant  wrote  the  pUUnUff 
as  follows:  "We  accept  ^oor  price  for  1,000 
steel  knuckles  at  &%  cuts  per  pound  f .  o.  b. 
Wilmington,  Del,  formal  order  to  follow." 
On  December  19, 1894,  the  defendant  sent  the 
following  order  to  tbe  plaintiff,  which  was 
recdved  by  the  latter  en  the  same  day:  "Or- 
der No.  A  80.  WUmingtott.  Dd.  Fenn  Steel 
Castings  &  Machine  Co.,  Chester,  Pa.:  Please 
fnmlsta  ns  with  the  following  articles:  5,000 
steel  knuckles  #2.  To  be  delivered  as  re- 
quired during  1885.  Price  3%  cts.  per  lb.,  de- 
livered here.  Quality  and  workmanship  to 
be  up  to  standard,  and  all  knuckles  that  are 
broken,  that  are  defectlre  or  poor  metal,  to 
t>e  replaced  by  you  ftee  ot  chsrge  to  ns. 
We  res^e  t3ie  right  to  cancel  Oils  order  at 
any  ttane.'*  On  December  20,  1804,  the  order 
was  accepted  by  the  plalutlfC  as  follows:  "We 
are  In  receipt  of  your  faTor  of  the  19th  InsL, 
corering  order  A  80  for  6,000  steel  knuckles, 
which  we  have  entered  for  our  best  attention. 
Thanking  you  for  the  order*  we  remals," 
etc. 

WIlUaiB  a  HUles,  for  pteintifl.  Benjamia 
Nields  and  John  P.  Nleldi.  tbr  dttfendant 

James  Bailey,  treasurer  of  the  defendant 
company,  after  stating  tltat  a  drcnlar  dedn- 
Ing  the  word  "standard"  was  shown  him  by 
one  Byan,  the  agent  of  the  plalntUf,  a  week 
or  two  before  the  contract  was  made,  was 
asked  by  coonsel  for  detendast  the  following 
question:  "Q.  Was  Oiat  paper  before  yon 
or  not  when  yon  couTetsed  with  Byan  rda^ 
ttre  to  the  contract  that  you  were  alKrat  to 
make  with  the  Penn  Steel  Castings  &  Machine 
Company,  and  reduced  to  writing;  and  was 
your  contract  or  not  made  with  reference  to 
the  statements  in  tluU  paper  with  refwence 
to  the  standard?"  {Objected  to  by  counsel 
for  plaintllf  on  the  ground  that  where  there 
fs  no  allegation  of  fraud  in  a  contract  which 
Is  reduced  to  writing.  In  order  that  a  pre- 
cedent document  of  any  character  may  be  In- 
corporated into  that  contract,  or  made  a  part 
of  the  same  In  any  way.  It  must  ItiiTe  bera 
referred  to  in  the  written  contract  Itself; 
that  the  meaning  of  the  word  "standard" 
could  not  be  shown  by  proving  what  was  the 
undesBtanfflng  of  either  the  plain ttS  or  the 
defendant  as  to  that  word,  but  only  the  mean- 
ing as  known  to  the  trade). 

SFBUANCE,  7.  As  annouDced  yesttfday, 
the  coittract  between  these  parties  li  evi- 
doiced  by  the  defendant*!  order  of  Decemba 
19th  and  the  plaintiff's  acceptance  of  the 
same  of  December  20th.  The  order  required 
"quaUtr  and  workmanship  to  be  up  to  stand- 
ard." The  pnrpott  of  the  onestlon  la  to  show 
that  the  paper  diown  to  the  witness  cmtalns 
a  descriptlm  of  the  standard  referred  to  in 
the  defendant's  order.  The  written  contract 
oiakes  no  reference  to  any  other  paper,  and 
no  oth«>  can  be  incorporated  Into  or  made  a 
part  of  It  In  tbe  mode  proposed.  As  the  case 


now  stands.  It  is  to  be  presumed  thai  the 
standard  mentioned  In  the  defendant's  order 
was  a  standard  of  quality  and  workmanship 
known  to  the  trade.  If  it  shall  hereafter  ap- 
pear that  the  parties  agreed  ia  writing  that 
the  paper  now  produced  should  be  a  part  of 
the  contract,  it  will  be  admitted;  or  if  It 
shall  hereafter  be  proved  that  there  was  in 
fact  no  standard  of  quality  and  workmanship 
known  to  the  tiadet  the  court  will  consider 
the  question  whether  the  contract  should,  on 
that  account,  be  allowed  to  falL  A  majority 
of  the  court  are  of  the  opinion  that  the  ques- 
tion now  propounded  to  the  witness  la  not 
admissible,  and  it  Is  so  ruled. 

6BUBB,  X  I  concur  with  Judge  8PRD- 
AJS'CS  in  the  view  he  has  taken.  My  under- 
standing Is  that  the  questioo  objected  to  baa 
been  aaked  toe  the  purpoee  of  virtually  incoc^ 
poratlng  la  the  written  contract  thia  proposed 
paper,  which  la  not  teCened  to  la  any  way  in 
that  writtna  contract  If  It  la  eaered  to 
make  this  virtually  a  port  of  the  written  con- 
tract which  we  ara  to  CMntrue  In  connection 
with  thfa  papain  and  whicb  the  Jury  an  to 
consider  as  so  omatmed,  then  I  do  not  feel 
tliat  HUB  question  la  admissible  for  that  pur^ 
posa  Therefore  I  am  opposed  to  admitting 
the  queatlon  for  that  purpoee.  In  1  Greenl. 
B)v.  1 27S,  the  author  says:  "Pand  contNupo- 
raneoua  evidence  is  Inadmissible  to  contra- 
dict or  vary  the  terms  of  a  valid  written  In- 
Btroment'*  And  la  seetton  278  ot  the  some 
volume,  the  iMraed  author  lays  down  this 
general  prlndpte:  "The  terms  of  every  writ- 
ten Instrument  are  to  be  understood  la  th^ 
plain,  ordinary,  and  popular  sense,  unless 
ihey  have  generaUy,  in  respect  to  ttie  sub- 
ject-matter, as  by  the  known  uaage  of  trade 
or  the  like,  acquired  a  peculiar  sense,  distinct 
from  the  popular  sense  of  the  same  wwds; 
or  unless  the  context  erldenfly  points  out  that 
In  the  particular  Instance,  and  In  ordw  to 
effectuate  the  tnunedlato  Intention  of  the  par^ 
ties,  It  should  be  uadnstood  in  some  other 
and  peculiar  sense."  In  another  {dace  he 
also  Btatea  that,  in  regard  to  words  vhlch 
have  two  meanings,  the  one  common  and  uni- 
versal, and  the  other  technical  and  fomUIarly 
known  In  a  particular  science  or  trade,  parol 
evidence  is  always  admlsslUe  to  show  that 
the  words  were  used  In  the  latter  aenaa,  and 
to  ascertain  their  technical  meaning  In  such 
science  or  trade.  Hy  view  as  to  this  mntter 
now  before  ns  is  that  In  the  phrase  "quality 
and  workmanship  to  be  up  to  standard,"  the 
words,  "up  to  standard"  In  the  written  con- 
tract mean  a  standard  In  the  general  sense  as 
understood  ammig  those  who  deal  in  and  are 
fomlllar  with  the  quality  and  workmanship 
of  this  sort  of  article.  If  that  Is  the  plain 
Import  of  the  word  "standard,"  then  I  do  not 
think  that  the  counsel  for  the  defense.  In  this 
Instance,  can  be  allowed  to  show  that  It  has 
some  other  and  particular  meaning  as  con- 
temporaneously understood  by  the  parties 
outside  of  their  written  agreement  or  con- 
tract.  The  paper  now  objected  to  has  not 

Digitized  by  GooqIc 


288 


41  ATLANTIC  REPORTER. 


(Del. 


been  mentioned  or  referred  to  In  the  written 
agreement  (nor  haa  any  peculiar  or  special 
meaning  of  standard),  for  the  agreement 
speaks  generally  only  of  a  standard.  A 
standard  ex  t1  termini  Implies  a  measure  or 
test  wblch  has  the  general  concurrence  and 
recognition  of  the  class  of  persons  engaged 
In  the  particular  business  or  trade  under  cou- 
BlderatioD.  CSonslderlng  how  long  established 
and  widely  known  has  been  the  particular 
business  involved  In  the  case  before  us,  it  ts 
not  unreasonaUe  for  us  to  presume,  until  the 
contrary  is  shown,  that  some  well-known 
standard  was,  at  the  time  of  making  this 
contract,  generally  recognized  In  said  busi- 
ness or  trade.  Therefore,  as  this  eonrt  ts 
called  upon.  In  the  first  Instance,  now  to  con- 
strue said  contract,  we  must  give  it  the  con- 
struction that  the  word  "standard"  therein 
imports  prima  facie  a  general  standard  as 
commonly  recognised  In  the  business  In  qnes- 
tlon,  and  not  some  other  standard  privately 
understood  by  the  parties,  or  specially  em- 
ployed In  the  business  of  the  Wilmington 
Malleable  Iron  Company,  the  defendant,  or  in 
the  business  of  the  Penn  Steel  Castings  & 
Machine  Company,  the  plaintiff.  If  It  be  true 
that  such  is  the  natural  Import  of  the  lan- 
guage as  actually  written  in  this  contract, 
then  this  court  ought  to  say  so,  because  It  Is 
our  duty  to  say  so  at  this  stage  of  the  case, 
when  the  court  is  asked  to  determine,  not 
what  shall  be  the  effect  ot  the  proposed  tes- 
timony If  we  do  admlt  .it,  but  whether  It  shall 
be  admitted  to  the  jury  at  all,  and  bare  any 
effect  In  the  case.  But,  Inasmuch  as  the  writ- 
ten contract  does  not  define  or  describe  the 
precise  nature  or  character  of  this  implied 
general  standard,  our  said  construction  of 
this  contract  win  not  preclude  either  the  de- 
fendant or  the  plaintiff  from  showing  by  eTl- 
dence  aliunde  Its  exact  nature  and  character. 
Nor  will  It  preclude  the  defendant  from  rebut- 
ting it  by  showing,  by  the  like  evidence,  if  he 
can  (but  which  has  not  yet  been  shown), 
that  there  Is  no  general  standard  of  quality 
or  workmanship  of  this  particular  article  rec- 
ognized among  those  engaged  In  the  business. 
If  he  had  shown  that,  then  he  might  the  bet* 
ter  contend  that  "standard"  in  said  contract 
bad  B  special  meaning,  bat  no  such  generally 
used  or  recognized  technical  meaning  given 
It,  and  that,  therefore,  he  should  be  entitled 
(but  I  do  not  say  so)  to  iirove  It  onder  the 
alleged  rule  of  evidence  that  where  the  par- 
ties In  a  written  contract  use  a  particular 
word,  having  other  than  such  technical  mean- 
ing, they  may  show  the  peculiar  meaning 
which  they  agreed  aliunde  It  should  have,  and 
that  when  they  used  that  word  In  making  the 
contract  tiiey  used  it  In  contemplatkm  of  that 
particular  meaning.  But,  however  that  may 
be,  dearly  you  cannot  show,  in  the  Judgment 
of  a  majority  of  this  court,  that  "standard," 
In  this  Instance,  has  such  a  peculiar  meaning 
before  you  show  (aa  has  not  yet  been  done) 
that  it  has  not  the  general  meaning  In  said 
trade  which  we  have  stated  the  word  itself 


Imports.  I  think  I  have  said  all,  probably, 
that  is  necessary  to  make  the  point  clear  to 
the  counsel  engaged  on  both  sides,  and  to 
state  my  position  on  the  question  now  being 
adjudicated  by  the  court  So  far  as  the  pur- 
pose, as  I  understand  It,  of  asking  the  ques- 
tion is  concerned.  I  do  not  think  the  question 
can  be  admitted,  and  an  answer  glvra  before 
this  jury,  at  the  present  stage  of  this  pro- 
ceeding. 

LORE,  G.  J.  (dlssehting).  Perhaps  In  the 
last  resolve  there  will  be  no  difference  among 
the  court  as  to  the  application  of  the  rule  of 
evidence.  If  it  was  manifest  that  there  was 
a  general  standard  or  a  particular  standard 
especially  recognized  as  applicable  to  thia 
particular  class  of  molding,  I  should  at 
once  concur  with  the  majority  of  the  court. 
But  the  language  of  tills  order  Is,  "quality 
and  workmansh^  to  tw  up  to  standard." 
What  standard?  Are  they  to  assume  that 
there  Is  a  graeral  standard?  Is  not  that  as- 
suming the  very  question  at  tssoe?  Then  we 
will  have  to  go  outside  of  that  to  find  what 
Is  meant  by  It,  either  a  special  or  a  genwal 
standard,  a  standard  applicable  to  tbiB  par- 
ticular qiecies  of  business,  or  a  standard 
agreed  upon  by  these  parties.  How  are  we 
to  ascertain  that?  By  assmntaig  in  tte  first 
instance  that  there  Is  a  general  stuidard. 
and  then  refuse  to  permit  the  defendant  to 
show  a  specific  standard.  It  occurs  to  me 
that  ihe  burdm  la  upon  the  plaintiff  to  show 
that  there  Is  a  general  standard,  a  standard 
applicable  to  this  particular  work,  or  we 
cannot  now  ezclnde  what  this  d^endant  de- 
sires to  ask,  to  show  fliat  this  standard  Is  a 
standard  agreed  upon  by  the  parties;  and  1 
think  they  are  entitled  to  ^ow  Uiat  If  the 
plalntifTs  counsel  shows  that  there  la  a  gen- 
eral standard  governing  th6  Iron  or  steel 
trade,  or  a  particular  standard  governing  tlds 
particular  kind  of  manufacture  ot  Iron  or 
ste^  then,  of  necessity,  the  burden  Is  the 
other  way.  But.  In  my  Judgment;  the  burden 
Is  upon  the  plaintiff  first  b^ore  we  can  ex- 
clude this  testimony.  Upon  ttiat  ground.  1 
think  it  is  admissible  as  leading  op  to  that 
point 

Exception  noted  for  defendant 

The  same  ^tness  then  testified  that  there 
was  a  distinct  understanding  between  him- 
self and  Ryan,  represraitlng  the  plaintiff,  that 
the  word  "standard"  employed  in  the  con- 
tract meant  a  pardcnlar  quality  of  steel 
knuckles.  The  witness  was  then  asked: 
"What  was  the  understanding  betwerai  you 
and  the  plaintiff  with  reference  to  Qie  mean- 
ing of  the  word  'standard*  as  employed  ia  the 
contract  and  what  representations.  If  any. 
were  made  to  you  by  the  plaintiff,  and  how 
were  they  made  In  respect  thereto?"  (Ob- 
jected to  by  counsel  for  plaintiff  on  the  same 
ground  as  before  stated,  vis.  that  tiie  parties 
to  the  contract  ooidd  not  be  allowed  to  say 
that  the  woM  "standard"  In  the  contract  had 
any   pccuUar  meaning,— for   Instaiue,  aa 
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Bbown  In  the  circular  referred  to;  second, 
ttiat  the  word  "standard"  as  used  In  the  con- 
tract needed  no  explanation,  It  being  a  word 
ea8ll7  anderstood,  the  lame  «■  the  word 
-good"  or  "beat" 

SPRTTANCE,  J.  A  majority,  of  the  court 
rale  tile  question  ont 

LORE,  a  J.,  dissents. 

LORB,  C.  J.  (charging  Jury).  This  Is  an  ac- 
tion of  assumpsit  on  the  common  counts  to 
recover  for  goods  sold  and  delivered.  The 
plaintlff*8  claim  Is  for  186  knuckles  at  3,% 
cents  per  pound,  amounting,  as  it  claims,  to 
9^18.20,  with  Interest  thereon  from  July  1, 
1895.  If  you  believe,  from  the  evidence  ad- 
duced before  you,  that  knuckles  have  been 
furnished  by  the  plaintiff  to  the  defendant 
which  were  to  be  "of  quality  and  workman- 
ship up  to  standard,"  and  If  you  believe 
from  the  evidence  in  this  case  that  there  la 
controlling  this  class  of  business  a  generally 
accepted  standard,  and  mode  of  ascertaining 
by  that  standard  the  'yrorkmanship  and 
quality  of  the  material  to  be  used  in  these 
knuckles,  or  a  standard  fixed  by  the  agree- 
ment and  proved,  and  that  the  knuckles  fur- 
nished were  up  to  the  standard  In  workman- 
ship and  quality,  then  the  plaintiff  would 
be  entitled  to  recover.  But  If  you  should  be 
unable  to  ascertain  any  specific  standard  or 
any  specific  tests, '  from  the  evidence,  suffi- 
cient to  satisfy  yourselves,  then  there  is  a 
general  rule  or  principle  of  law  governing 
all  contracts  such  as  this  which  should  gov- 
ern yoo,  and  that  is  that,  where  one  person 
sells  an  article  to  another  for  a  particular 
use,  there  is  an  implied  agreement  that  the 
article  so  sold  shall  be  fit  for  that  purpose. 
So  that,  even  if  there  should  be  no  standard 
ascertained  by  which  the  quality  and  work- 
manship may  be  tested  In  this  case,  if  the 
jdalntlff  has  furnished  knuckles  to  the  de- 
fendant for  a  particular  use,  and  those 
knuckles  were  reasonably  suitable  and  fit 
for  the  purpose  for  which  they  were  sold, 
Id  that  case  also  the  plaintiff  would  be  en- 
titled to  recover.  But  if  they  were  not  up 
to  standard,  If  any  standard  has  been  proved, 
or  if  they  were  not  reasonably  fit  for  the 
OSes  for  which  they  were  sold,  the  plaintiff 
would  not  be  entitled  to  recover,  unless  the 
defendant  received  the  knuckles,  made  some 
use  of  them,  and  thereby  became  liable;,  be- 
cause. If  one  receives  goods  and  retains 
them,  without  objection,  and  uses  them,  he 
waives  objection  as  to  quality,  and  the  law 
^Ids  him  bound  to  pay  for  them.  But  If, 
after  having  delivered  the  goods,  the  plain- 
tiff had  notice  that  they  were  not  fit  for 
the  purpose  for  which  they  were  furnished, 
and  they  were  tendered  back  to  it,  or  sent 
back  to  It,  and  It  refused  to  receive  them,  or 
was  notified  that  they  were  held  subject  to 
its  order,  then  the  defendant  would  not  be 
UaUe  on  account,  simply,  of  having  kept 
the  goodi. 

The  defuidant  dainu  In  tUa  case  that  It 


is  not  liable,  on  two  grounds:  First  It 
claims  that  the  goods  were  not  up  to  stand- 
ard, and  were  worthless  for  the  purpose  for 
which  they  were  purchased.  If  they  were 
not  up  to  the  standard,  or  not  fit  for  the  pur- 
poses for  which  they  were  sold,  as  sbown  by 
proper  tests,  then  the  plaintiff  could  not  re- 
cover. Second.  The  defendant  claims  that 
It  should  not  be  compelled  to  pay  for  these 
goods,  because  of  damage  from  plaintiff's 
failure  to  comply  with  its  contract  which  it 
set  up  under  a  claim  of  recoupment.  Re- 
coupment is  recognized  in  this  state  in  the 
case  of  Draper  v.  Randolpti,  4  Har.  456,  In 
this  language:  "That  If  the  plaintiff  had 
proved  a  special  contract  as  laid,  and  a  part 
execution  of  It  not  strictly  within  Its  terms, 
—as  by  the  delivery  of  ore  of  Inferior  qual- 
ity.—if  such  ore  had  been  accepted  by  the 
defendants,  the  -plaintiff  would  be  entitled 
to  recover  for  such  part  performance,  sub- 
ject to  a  deduction  of  the  damages  which 
defendants  sustained  by  the  nonperformance 
of  the  contract  strictly  and  entirely.  This 
Is  what  we  understand  by  recouping  dam- 
ages in  an  action  of  assumpsit"  Recoup- 
ment la  favored  In  law  to  prevent  circuity  of 
action  and  multiplicity  of  suits,  and  Is  where 
one  party  to  a  contract  is  permitted  to  set  up 
as  a  defraue  any  damage  he  may  have  re- 
ceived by  reason  of  the  failure  of  the  other 
party  to  comply  with  his  contract  in  all 
matters  Involved  In  the  contract  So  that 
if  you  believe  that  these  knuckles  were  fur- 
nished, and  yet  that  they  were  not  of  the 
quality  and  workmanship  agreed  upon,  and 
that  by  reason  thereof  the  defendant  suffer- 
ed damages,  and  that  such  damages  amount- 
ed to  as  much  as  the  claim  In  this  case,  the 
plaintiff  would  not  be  entitled  to  recover 
on  that  ground.  It  could  record  only  so 
much  of  its  claim  as  is  In  excess  of  ancb 
damages.  If  the  defendant  has  succeeded 
In  showing  either  of  these  defenses  to  your 
satisfaction,  from  the  evidence,  it  Is  entitled 
to  a  verdict  This  case  is  essentially  a  ques- 
tion of  fact  for  yon  to  decide.  The  law  goT- 
emlng  the  case  Is  plain  and  well  settled, 
and  there  has  been  practically  no  dispute  be- 
tween the  counsel  as  to  the  law.  Yon  are  to 
determine  from  the  evidence  and  from  the 
facts  proved  whether  your  verdict  shall  be 
for  the  plaintiff  or  for  the  defendant 

Verdict  for  the  plahitlS  for  ^409.4& 


CURRIER  et  al.  v.  DAVIS  et  al. 
(Snpreme  Court  of  New  Hampshire,  Grafton. 
July  31,  1896.) 

HlOBWATS-'RBHSbT  FOR  ObstbOCTIOK  —  DlSCON- 
TINUAMOe. 

1.  Plaintiffs  cannot  maintain  bill  for  injanc- 
tion  for  removal  of  obstructions  from  highway 
and  keeping  it  in  condition  for  travel,  where 
they  suffer  no  peculiar  injury,  but  their  injury 
differs  from  that  suffered  by  the  public  gen- 
erally, if  at  all.  in  denee  only;  the  remedy 
beine^by  proceeding  in  behalf  of  the  pohlic. 

2.  Discontinuance  by  a  town,  without  the 
consent  of  the  court,  required  by  Pub.  St  c.  72, 
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fS  1,  2,  of  a  highway,  which  has  become  indi 
6t  ase  for  20  years,  is  ineffectual. 

Bill  hj  Simeon  Currier  and  othm  agalut 
<f eorge  W.  Daris  and  others  for  Ma  Injonctloii. 
Facts  agreed.   Bill  dlamlased. 

At  the  annual  meeting  of  1896  the  town  of 
■Canaan  voted  to  discontinue  a  certain  high- 
way that  was  laid  out  In  1T98  bjr  a  committee 
^nly  cbosea  by  the  town  for  the  purpose.  The 
plain mrs  hare  occasion  to  use  the  highway  In 
■common  with  the  pobllc  generally.  The  de- 
fendant DaTls  owns  land  adjoining  the  high- 
way on  both  sides,  and  shortly  after  the  Tote 
■of  the  town  fenced  across  and  otherwise  ob- 
structed It,  rendering  It  Impassable.  The  oth- 
•er  defendants  are  the  highway  agents  of  the 
town,  and  refused  to  <9en  the  highway,  al- 
though dbected  to  do  10  by  the  selectmen. 
The  Injnnctkoi  prayed  for  Is  for  the  remoTal 
•of  the  obstructions  and  the  ke^loff  ot  the 
hl^way  In  suitable  condition  tux  puUlc 
travel. 

Leach  ft  Stevens,  for  plaintiffs.  Frank  D. 
■Currier  and  George  W.  Murray,  for  defeid- 
■ants. 

CHASE,  J.  It  Is  not  alleged  that  the  plaln- 
tifts  sutTer  any  peculiar  Injury  from  the  de- 
fendants' acts.  If  their  Injury  differs  In  any 
respect  from  tliat  suffered  by  the  public  gen- 
■erally,  it  is  In  degree  only.  They  have  no  in- 
terest that  entitles  them  to  maintain  the  siiit 
Blsp.  Eq.  f  439;  1  SpeU.  Extr.  BeL  {  893,  and 
jiuthorities  dted  In  notes;  Willard  t.  Cam- 
bridge, 8  Allen.  574;  Hartshorn  t.  Inhabit- 
ants of  South  Reading,  8  AWea,  501;  Brayton 
w.  City  of  Pall  KlTer,  113  Mass.  218;  Black- 
well  T.  Railroad  Co.,  122  Mass.  1;  Needham 
V.  Railroad  Co.,  152  Mass.  61,  25  N.  B.  29; 
Dover  T.  Portsmouth  Bridge,  17  N.  H.  200, 
215;  Orlffln  t.  Sanbomton,  44  N.  H.  246,  249; 
Smith  T.  Putnam,  62  N.  H.  869.  The  remedy 
for  the  wrong  complained  of  is  by  Indictment 
or  other  proceeding  instituted  In  behalf  of 
the  public.  Pub.  St.  c.  77,  S  8.  This  disposes 
«f  the  case,  but  both  parties  bare  argued  the 
■question  whether  the  highway  was  diacontln> 
ued  by  the  vote  of  the  town,  and  the  plaintiffs 
Itave  specially  requested  a  decision  of  the 
question,  suggesting  that  It  will  prot>abIy 
.avoid  further  litigation.  The  question  has 
been  considered  with  this  In  view.  The  high- 
way was  not  laid  out  according  to  any  statu- 
tory metbod  In  force  In  1798.  Authority  to 
lay  out  highways  was  then,  as  now,  lodged 
with  the  selectmen  of  towns  and  the  court 
It  was  not  conferred  upon  towns  to  be  exer- 
cised either  by  direct  vote  or  by  a  committee 
«bosen  by  the  town.  Laws  N.  H.  (Ed.  1797) 
p.  309.  The  defendants  allege  that  chapter 
^S,  Laws  1771,  authorized  the  laying  out  of 
a  highway  in  the  manner  in  which  this  high- 
way was  laid  out.  If  the  statute  gave  such 
aiathorltr  (which  Is  doubtful).  It  would  not 
serve  the  defendants,  for  it  was  not  In  force 
In  1788,  having  been  repealed  by  the  acts  of 
February  27. 1786,  and  June  20,  1792.  Laws 


1789,  p.  60;  Laws  180S,  p.  406.  Prior  to  the 
enactment  of  the  Revised  Statutes,  a  Iilghway 
might  be  established  by  a  dedication  of  anfll- 
cfent  land  tot  the  purpose  by  Its  owner,  and 
an  acceptance  by  the  town,  and  also  ad- 
verse use  by  the  public  for  20  years.  State  v. 
Town  of  Campton.  2  N.  H.  513;  Pritchard  v. 
Atkinson,  4  N.  H.  9;  State  v.  New  Boston,  11 
N.  H.  407,  409;  SUte  V.  Atherton,  16  N.  EL 
203;  State  v.  Nudd,  23  N.  H.  327;  Stevens  v. 
Nashua,  40  N.  H.  192;  State  v.  Morse,  SO  N. 
H.  9.  Since  that  enactment  only  those  high- 
ways have  been  deemed  to  be  public  high- 
•wajB  wbich  have  been  laid  out  In  the  mode 
prescribed  by  statute,  or  have  beea  used  for 
public  travel  other  than  to  and  fnxn  a  toll 
bridge  or  ferry,  for  a  term  of  20  years.  Bev. 
St  c.  53,  i  7;  Pub.  8t  c.  67,  f  1;  and  inter- 
vening statutes  cited  In  the  margin  of  the 
section.  The  effect  of  this  provision  was  to 
dlscontlnne  highways  previously  established 
by  dedication  and  acceptance.  If  not  used  for 
the  prescribed  term.  State  v.  Atherton,  16  N. 
H.  203,  213;  State  v.  Morae,  60  N.  H.  9.  It 
follows  that  if  the  way  In  question  was  a 
public  highway,  It  was  solely  because  It  bad 
been  used  as  such  for  more  than  20  years.  A 
highway  so  originating  cannot  be  discontin- 
ued by  the  town  wittiout  the  consent  of  the 
court  Pub.  St  c.  72,  H  1«  2;  Campton's  Pe- 
tition, 41  N.  H.  197.  No  consent  having  been 
given,  the  highway  In  question  still  continues 
(If  it  ever  was  a  highway),  notwithstanding 
the  action  of  the  town.  BiU  dismissed.  All 
concurred. 


UUNBOB  T.  WILSON  at  aL 
(Snprome  Cknirt  of  New  HasBpsUxe^  Oheablre. 

July  at.  18B&) 
Acnoa  von  Laud— Advebsb  Peessasiox — Aocsc- 
Ai.  or  Cause  o»  Aonoa. 

1.  Oae  who  had  msrried  a  widow  received  a 
quitclaim  deed  from  tbe  mortgagee  of  lands  io 
whl(^  tbe  widow  had  an  unassigned  right  of 
dower,  and  on  which  he  was  thea  living  wldi 
her.  Immediately  thereafter  ther  mortgaged 
It  and  from  tine  to  time  th9j  deeded  away 
portions  of  It  HeU  an  adverse  possession, 
disseisiov  tiie  heirs  of  deceased,  the  dtildrra 
of  the  widow,  who  lived  oa  the  preaiiaee  with 
th^r  mother  tod  st^ather,  and  mtitUng  them 
to  bring  an  action  for  possession;  so  Uiat  the 
limitation  of  20  years  (Rev.  St  e.  181.  fi  1.  2) 
then  commenced  to  mn. 

2.  Statute  of  limitatlona  having  begnn  to.  rua 
against  one  is  not  Interrupted  by  the  sncccoaioa 
of  a  minor  t»  his  right 

Exceptions  from  Cbestilre  county. 

Writ  of  entry  by  Lewis  0.  Munroe  against 
Albert  P.  Wilson  and  others.  Facts  found 
by  a  referee,  and  Judgment  ordered  for  de- 
fendants, subject  to  plalntlffi  czesptlon. 
Exceptions  overmled. 

Silas  Hardy  and  E!leawr  U  Waterman,  for 
plaUitltt.  BateheMer  ft  Fanlknw  and  Amos 
J.  Blake,  for  defendant!. 

CHASE.  J.  r.^wiB  Monroe,  at  the  time  of 
his  death,  July  26,  1841.  was  the  owner  of 
the  premises  In  dispute,  nbdcct  to  a  mort- 
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gage  £h-«fl  bj  hliu  to  Ahel  Augiev,  April  6, 
IHAO,  aod  was  In  posseBBlon.  He  died  Intes- 
lutp.  aud  left  a  widow.  Ann,  and  Uiree  mioor 
ehildren,  Julia,  Adna  L.,  aud  Charles  R. 
The  only  Istereat  the  widow  bad  In  the  prem- 
isea  vas  a  right  of  dower.  The  homestead 
right  waa  not  created  until  10  jeaiB  later 
iLaws  1851,  c.  108&).  and  the  right- to  waive 
dower  and  take  a  portion  of  the  estate  in  fee 
in  soch  a  case  not  until  1872  <Laws  1872,  c. 
41;  r^awB  1830,  p.  351).  It  does  not  appear 
iliat  the  widow's  dower  was  ever  assigned  to 
her.  One  of  the  children  (Julia}-  died  under 
sfEe  and  unmarried.  Upon  her  death  her  in- 
lerest  In  the  real  estate,  derived  by  descent 
from  her  father,  descended  to  her  brothers 
!u  equal  duues,  to  the  exclusion  of  her  moth- 
er. Laws  1830,  p.  351;  Bev.  St.  c.  166.  i  2; 
I>ul>.  SL  c.  196,  i  2;  CroweU  v.  Clougfa,  23 
N.  H.  208.  It  thus  appears  that  Charles  R., 
upun  the  death  of  bis  father,  became  seised 
of  one  undivided  third  part  of  the  premises, 
subject  to  the  Angler  mortgage  and  his 
mothar'a  right  of  dower  <Iawb  1830,  p.  351). 
and  upon  the  death  of  hts  sister  he  became 
seised  of  an  additional  undivided  sixth  part; 
making  his  whole  Interest  at  bis  decease  one 
undivided  half.  The  plaintiff  Is  his  only 
child,  and  claims  his  half  by  descent  Angler 
conveyed  the  promises  to  Kelvin  Wilson  by  a 
quitclaim  deed  dated  November  3,  1847,  and 
recorded  March  31,  lS4a  Wilson  had  pre- 
viously (June  19,  1845)  married  Ann,  the 
widow  of  Lewie  Munroe,  and  was  in  posses- 
sion of  the  premises  when  they  were  con- 
veyed to  him,  and  continued  in  possession  im- 
Til  his  death,  April  7.  1803,  a  period  of  more 
than  45  years.  After  Munroe's  death,  bis 
widow,  with  their  children,  occupied  the  prem- 
ise's until  her  marriage  with  Wilson,  and 
after  that  they  resided  there  with  Wilson; 
she  until  her  death,  July  17,  1875,  axu3  the 
chllilren  until  they  became  of  age.  The  plain- 
tiff was  born  upon  the  premises,  August  23, 
1SG2,  and  lived  there  until  his  marriage,  in 
1888,  with  the  exception  of  two  years.  Aft- 
er his  mother's  death,  in  1804,  he  was  a 
member  of  Wilson's  family.  The  defendants 
<  laim  under  Wilson. 

It  la  noderstood  from  the  referee's  report 
That  after  Wilson  received  the  deed  from 
Angler  his  possession  was  held  under  It,  and 
was  open,  visible,  exclusive,  notorious,  and 
adverse  to  all  conflicting  rights.  The  mort- 
gage of  the  premises  by  blm  and  his  wife 
March  SO,  1848,— only  about  three  months 
after  the  date  of  the  deed,— and  the  convey- 
snces  by  him  of  portions  of  the  premises  in 
1800.  1868.  1878,  1885,  1889,  and  1801,  do 
Dot  admit  of  any  other  conclusion.  They 
n-f>re  unequivocal  acts,  hostile  to  the  title  of 
the  heirs.  The  facts  differ  materially  from 
tbose  IB  UvlDgston  v.  Pendergast  34  N.  H. 
'»'I4.  and  leave  no  grouDd  for  a  presumption, 
an  Id  that  case,  that  his  possession  was  held 
by  virtue  of  his  wife's  right  of  dower  aud 
the  chlUrm's  Inherited  interests.  Such  1>eluK 
the  character  of  tala  possesslou,  It  disseised 
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the  heirs,  and  entitled  them  to  bring  an  ac> 
tlon  to  recover  possession.  Their  mother's 
right  of  dower  did  not  postpone  nor  Inter- 
fere with  their  right  of  action.  It  was  a 
mere  right  to  have  dower  set  off  to  her.  If 
the  heirs,  within  one  month  after  a  demand, 
did  not  set  out  and  assign  a  Jnst  third  of  the 
premises  to  her  as  dower,  she  could  recover 
the  same,  together  with  damages  for  their 
neglect,  In  an  action  begun  by  a  writ  of 
dower.  Laws  1830,  p.  538.  Before  an  actual 
set-off,  she  was  not  seised  of  any  estate  in 
the  premises,  and  was  not  entitled  to  pos- 
session as  against  the  heirs.  Co.  Litt  34, 
87b;  Johnson  v.  Morse,  2  N.  H.  48,  4»;  Boble 
V.  Flanders.  33  N.  H.  524;  Tidd  v.  Quinn,  52 
N.  H.  341;  Babb  v.  Babb,  61  N.  H.  142. 
The  disseisin  of  the  belrs  by  Wilson,  and  Its 
coatln«ance  for  so  long  a  period  without  the 
existence  of  any  intervening  estate,  and  with- 
out any  assertion  of  their  claim,  barred  their 
rights  In  the  premises.  Forest  v.  Jackson,  56 
N.  H.  857;  Clark  v.  Clough,  65  N.  H.  43,  78,  23 
Atl.  526.  There  has  been  no  material  change 
in  the  statute  of  limitatlous  applicable  to  this 
state  of  facts  since  the  act  of  June  10,  1805. 
Laws  1880,  p.  74;  Rev.  St.  c.  181,  SS  1.  2; 
Gen.  St  c.  202,  H  L  2;  Gen.  Laws,  c.  221. 
SS  1.  2;  Pub.  St.  c.  217,  SS  1*  2.  As  expressed 
in  the  Revised  Statutes  (sections  1,  2),  It  is  as 
follows:  "No  action  for  the  recovery  of  any 
real  estate  shall  be  maintained,  unless  such 
action  is  brought  within  twenty  years  after 
the  right  first  accrued  to  the  plaintiff  or  to 
any  person  under  whom  he  claims,  to  com- 
mence an  action  for  the  recovery  thereof." 
"If  the  person  first  entitled  to  maintain  an 
action  •  •  •  was  within  the  age  of  twen- 
ty-one years  ♦  •  ♦  at  the  time  such  right 
accrued,  such  action  may  be  commenced  with- 
in five  years  after  snch  disability  is  remov- 
ed." Charles  H.  Munroe,  having  been  bom 
July  29,  1838,  was  about  nine  years  old  No- 
vember 3, 1847,  when  Wilson's  possession  un- 
der color  of  title  t)egan,  and  he  lived  until 
February  16, 1865,  or  more  than  17  years  after 
that.  During  the  last  5%  years  of  his  life  he 
was  of  age.  and  capable  of  defending  his  right 
in  an  action.  The  plaintiff  then  succeeded  to 
his  right,  being  about  2%  years  old.  The 
Btatute,  having  begun  to  run  In  Charles  R.'s 
lifetime,  was  not  Interrupted  by  the  succes- 
sion of  a  minor  to  his  right.  Wallace  v. 
Fletchel".  30  N.  H.  434.  If  the  time  that 
elapsed  before  Charles  R.'s  death  were  Ig- 
nored, and  the  statute  began  to  run  then, 
more  than  29  years  Intervened  between  that 
event  and  the  date  of  the  plaintiff's  wrtt, 
during  the  last  10^  years  of  which  the  plaln- 
ttff  was  under  no  disability.  It  appears  also 
that  the  plalntffr  had  actual  notice  that  WU- 
aoD's  possession  was  under  a  claim  adverse 
to.  his  title,  for  he  purchased  a  portion  of  the 
premises  of  WUson  or  Us  grantee.  Excep- 
tion overruled. 

OI.A.BK,  J.,  did  no;  cIL  The  others  con* 
curred. 
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Appeal  of  HACK. 

(Supreme  Qontt  of  Errors  of  Oonnectleiit. 
Oct.  6,  1898.) 

ADHIMISTUTlOy— ASCBRTAimiBKT  OF  HSIBS— PKO- 
BiTS  AKD  SUPBBlOli  OODBTB  —  JURISnlOTtOS  — 

Waitbb— Wills— ViuoiTT— Cbabitjbs  —  Pbb- 

PBTCITIB8. 

1.  Under  Gen.  St.  S  628,  requiring  the  pro- 
bate court  to  ascertain  the  heirs  and  diatribii- 
tees  of  estates,  the  proper  practice  to  ascertain 
heirs  and  distributees  is  to  apply  for  an  order 
of  distribution,  or  order  to  band  over  the  estate 
without  distribution,  of  which  orders  the  ascer- 
tainment of  heirs  and  distributees  is  an  incident. 

2.  Since  the  probate  court  has  no  jurisdiction 
to  determine  disputed  titles,  it  may  determine 
the  Taliditf  of  a  bequest  only  bo  far  as  necee- 
sary  on  a  controversy  clearly  within  its  statu- 
tory jurisdictioD.  Hence,  it  may  grant  dis- 
tribution on  the  ground  of  iDtestac?  resulting 
tiom  an  invalid  bequest  only  when  the  invatidi* 
ty  is  plainly  apparent  on  the  face  of  the  be- 

aaest.  This  on  the  theory  that  no  question  of 
tie  really  exists. 

3.  On  appeal  from  a  probate  decree  denying 
a  distribution  asked  on  the  ground  of  inteata- 
cy  resulting  from  the  invalidity  of  a  bequest,  it 
Is  sufficient  to  justify  an  afflrmance,  for  the 
superior  court  to  hold  that  the  heqneBt  is  not 
clearly  void;  but,  where  all  intnrested  parties 
are  before  the  court,  and  all  facts  pertinent 
to  the  issues  have  been  found,  and  all  parties 
have  argued  the  case,  and  request  a  decision, 
the  court  should  pass  on  the  entire  questiMi 
of  the  validity  of  the  bequest,  so  as  to  avoid 
further  litigation. 

4.  Defects  in  procedure  may  be  waived  by 
parties  in  fact  before  the  court,  which  may 
then  exercise  its  Jurisdiction,  if  it  thinks  the 
Interests  of  justice  so  require. 

5.  The  maintenance  of  religious  services  In 
accordance  with  the  views  of  any  denomination 
of  Christians  is  a  public  charity,  within  the 
statute  of  charitable  uses. 

Q.  A  bequest  in  trust  to  erect  and  maintain  a 
church  In  a  certain  place  for  the  use  of  the 
Evangelical  Lutheran  Church  is  not  void  for 
uncertainty,  whether  the  beneficiaries  be  re- 
garded as  those  who  shall  attend  the  services 
supported  by  the  trust  fund  or  as  the  inhabit- 
ants of  the  place  where  the  church  Is  to  be  es- 
tabiished. 

7.  A  bequest  In  trust  to  maintain  a  charity, 
to  take  effect  after  termination  of  a  life  estate 
created  by  the  will,  is  not  void  as  failing  to 
vest  in  the  beneficiary  within  the  time  required 
by  the  statute  of  perpetuities. 

Case  reserved  from  superior  court,  Fairftdd 
county;  John  M.  Thayer,  Judge. 

Application  by  Charles  F.  Mack  to  the  pro- 
bate court  to  ascertain  the  heirs  and  distrib- 
utees of  tbe  estate  of  Charles  F.  At  Mack, 
deceased.  From  an  order  ascertaining  the 
heirs  aqd  distributees,  and  denying  a  distri- 
bution, petitioner  appealed  to  the  superior 
court.  Questions  were  reserved  by  that  court 
on  an  agreed  statement  of  facta  for  the  con- 
sideration and  adTlce  of  this  court.  Afflrm- 
ance of  the  probate  court  decree  advised. 

PoUowlDg  are  the  provisions  of  the  will 
material  to  the  Issues  here:  "Seventeenth.  I 
f;lve  and  devise  to  my  executors  and  to  their 
successors  my  real  estate,  iDcludlng  the 
bnildings  thereon,  situated  on  Franklin  street, 
in  said  Stamford,  In  trust,  nevertheless  to 
hold  tbe  same  as  a  place  of  habitation  free 


of  charge,  for  my  said  nephew  and  nieces 
jointly  during  the  term  of  their  natural  lives, 
or  so  long  as  they,  and  each  of  them,  shall  be 
and  remain  single  and  unmarried;  and  It  in 
my  win  that  If  at  any  time  hereafter  my  said 
nephew  or  any  of  my  said  nieces  shall  marry, 
snch  use  shall  thereupon  cease  so  far  as  sucb 
one  or  ones  as  shall  be  married  are  concerned, 
but  the  same  shall  be  enjoyed  jointly  by  sucb 
of  them  as  shall  remain  single  and  nnmarrled: 
and  It  is  imy  further  will  and  desire  tbnt. 
should  the  wife  or  husband  of  such  of  my  said 
nephew  or  nieces  as  shall  marry  die,  leaving 
them  or  surviving  them,  such  nephew  or 
nieces  shall  thereupon  be  entitled  to  the  use 
of  said  premises  Jointly  with  the  others.  In  the 
same  manner  as  If  they  had  never  married, 
and,  further,  In  case  none  of  my  said  nieces 
or  my  said  nephew  shall  have  remained  single 
and  unmarried,  or  neither  of  them  shall  have 
become  widows,  before  the  last  of  my  said 
nieces  and  my  said  nephew  shall  have  mar- 
ried, then  It  Is  my  will,  and  I  hereby  give  my 
said  executors  and  their  successors  the  power. 
In  their  discretion,  to  continue  said  use  for 
the  benefit  of  my  niece  last  married,  or  any 
or  an  of  my  said  nieces,  for  the  purpose  of 
preventing  at  all  times  the  Invalidation  of 
any  policy  or  policies  of  insurance  now  cov- 
ering or  to  hereafter  cover  the  buildings  upon 
said  real  estate,  giving  to  my  said  executors 
and  to  their  successors  the  right  to  extend 
and  contlnne  such  use  during  the  lifetime  of 
such  of  my  nieces  as  they  (my  said  execu- 
tors) may  see  fit,  but  upon  the  death  of  any 
of  them  said  use  shall  thereupon  at  once  and 
forever  cease,  so  far  as  her  or  their  respec- 
tive husband  or  husbands  are  concerned;  nnd 
In  case  my  said  nephew,  or  either  or  any  of 
my  safd  nieces,  or  all  of  them,  shall  take  any 
steps  towards  the  Invalidating  of  this  my 
last  [will]  and  testament,  or  shall  appeal 
from  or  In  any  way  oppose  any  of  the  acts 
of  my  said  executors  or  their  successors  In 
the  administration  of  my  estate  as  herein  pro- 
vided, then  I  hereby  give  to  my  said  execu- 
tors and  their  successors  the  power  to  discon- 
tinue such  use  of  my  said  real  estate  as  is 
herein  given  so  far  as  such  one  or  ones  as 
shall  In  any  way  oppose  or  appeal  from  the 
administration  of  my  estate  are  concerned: 
and  my  said  executors  and  their  successors 
shall  also  have  the  power,  at  any  time  there- 
after, In  their  discretion,  to  renew  snch  uste 
In  the  same  manner  as  If  such  use  had  nev- 
er been  discontinued."  "Twentieth.  All  the 
rest,  residue,  and  remainder  of  my  estate  of 
whatever  kind  and  wheresoever  situated  I 
hereby  give  to  my  said  executors  and  their 
successors,  so  ss  to  vest  In  them  the  legal  es- 
tate, but  to  hold  the  same  In  trust,  neverthe- 
less, for  the  following  purposes  and  uses,  to 
wit:  To  Invest  tbe  sum  of  fifteen  hundred 
(1,500)  dollars  In  such  manner  and  upon  such 
security  as  they  may  deem  best,  and  to  apply 
the  Income  derived  therefrom,  or  so  much 
thereof  as  may  be  necessary,  and,  if  neces- 
sary, at  flielr  discretion,  any  w  all  of  the 
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principal  snm,  towards  the  payment  of  all  le- 
gal taxes  levied  on  my  said  real  estate  on 
Franklin  street  aforesaid,  and  for  the  con- 
tinning  of  any  fire  insurance  on  said  build- 
ings, and  for  such  repairs  to  said  bnlldlngs  as 
may  from  time  to  tbne  be  necessary,  and  also 
to  keep  the  entire  legal  estate  from  tncnin- 
brances  of  record  during  the  natural  life  of 
my  said  nepheir  or  any  of  my  said  nieces; 
and  upon  the  death  of  my  said  nephew  and 
all  of  my  said  nieces  it  shall  be  the  duty  of 
my  said  executors  or  their  successors  to  trans- 
fer said  sum,  or  so  much  thereof  as  shall 
then  remain,  to  the  Etrangellcal  Lutheran 
Kemlnary  ot  Get^burg,  Pa.,  tor  the  use  and 
purpose  taerelnafter  directed.  To  mrest  the 
balance  of  said  teat,  residue,  and  remainder 
of  my  estate  in  Bucb  manner  as.  In  the  opin- 
ion of  my  said  executors,  shall  seem  best, 
antll  the  same,  with  the  accumulation  of  In- 
terest, shall  amount  to  fourteen  thousand 
(14,000)  dollars,  and  thereafter  to  aK>ly  the 
Income  Uiereof  one-half  annually  In  equal 
shares  to  the  use  of  my  said  nephew  Charles 
F.  Ifock  and  my  said  nieces  Ohristlne  G. 
Schaalman,  Catharine  A.  Hack,  and  Emllle 
C.  Scbmitt  or  sndi  of  them  as  shall  then  be 
IlTlng,  during  thdr  natural  life,  and  one-half 
annuaUj,  In  eQual  shares,  to  the  use  of  my 
said  nieces  Dorothea  W.  Uftck,  Anna  B. 
Mack,  and  Effe  J.  Mack,  at  such  of  them  as 
shall  then  be  living;  and  In  the  event  of  the 
marriage  of  <ny  said  nephew  or  either  of  my 
said  nieces  bis  or  her  share  of  said  Income 
sball  be  paid  to  him  or  ber,  for  his  or  her  acAe 
and  sqiarate  use,  and  In  the  ev«it  of  tb»  death 
of  my  said  nephew  or  any  of  my  said  nieces 
the  abate  of  such  deceased  shall  be  divided 
amoiv  the  survivors  in  equal  shares  per 
capita.  Twenty-First  Upon  the  death  of  my 
said  n^hew  and  all  of  my  said  nieces  I  di- 
rect my  said  executors  or  tbelr  snccessors  to 
transter  all  my  estate,  both  real  and  personal, 
and  wheresoever  sltnated,  to  the  Evangelical 
Lutheran  Seminary  of  Gett^burg,  Penn.,  and 
to  Its  successors  forever,  in  trust  to  apply  a 
portion  thereof,  not  exceeding  the  sum  of 
fourteen  thousand  (14,000)  dollars,  towards 
the  erection  and  comfdetlon  of  a  church  of 
brick  or  stone  upon  my  said  real  estate  on 
Franklin  street,  in  said  Stamford,  for  the  use 
of  the  Bvangdical  Lutheran  Church,  and  to 
apply  the  InccMne  of  the  remainder  thereof  to- 
wards the  suKKirt  of  a  pastor  therefor,  and 
the  malntraance  of  said  chnrdt.  paying  over 
said  income  in  such  manner  as  said  Evangel- 
ical Lutheran  Seminary  oi  Oettysburg,  Pa., 
may  deem  expedient  for  such  pnrposes;  and 
I  make  this  bequest  and  devise  upon  ex- 
press condition  that  relUclons  services  held  In 
said  chuFcb  in  said  Stamford  shall  be  mainly 
conducted  In  the  Oerman  language,  and  also 
upon  the  condition  there  shall  be  placed  over 
tile  main  entrance  to  said  diurch  a  marble 
adab  or  tablet,  on  which  shall  be  drnMcuous- 
ly  inscribed.  In  memory  of  my  mother,  the 
following  words:  *In  memoriam  Lnde  Chris- 
tine Slsabetb  Mack.'** 


Edwin  L  Scofleld.  for  Charles  F.  Mack  and 
others.  Nathaniel  R.  Hart  and  John  E.  Heel- 
er, for  Catharine  A.  Mack.  Nichols  C.  Downs, 
for  William  J.  Berges.  Julius  B.  Curtis  and 
Louis  J.  Curtis,  for  St  Marcni^  Gterman  Evan- 
gelical Lutheran  Church. 

HAMERSLET,  J.  The  will  In  question  was 
admitted  to  probate  In  18^  The  executors 
having  declined  to  serve,  an  administratrix 
with  the  will  annexed  was  i^tpolnted,  who 
settled  the  estate,  and  rendered  ber  adminis- 
tration account  which  showed  a  balance  In 
her  hands,  condstlng  of  land  on  Franklin 
street  In  Stamford,  valued  at  $4,000,  and  per- 
sonal estate  valued  at  912,818.95.  This  land 
and  residue  were -devised  and  bequeathed  In 
trust  by  the  seventeenth,  twentieth,  and  twoi- 
ty-flrst  clauses  of  the  wlU,  which  appear  in  tlie 
statement.  In  tBOS  the  appellant;  a  n^taew  of 
the  testator,  and  one  of  the  cestuls  que  trust 
under  the  wHl,  filed  in  the  court  ot  probate  an 
application,  claiming  that  the  gift  in  trust 
was  void;  that  the  estate  in  the  bands  of  the 
administratrix  was  intestate  estate,  and  ask- 
ing the  court  "to  ascertain  who  are  the  heirs 
of  said  deceased  and  distributees  of  said  es- 
tate." This  application  was  Impn^jter.  If 
tbere  was  any  estate  to  distribute,  the  a^ppel- 
lant  should  have  applied  for  an  order  of  dis- 
tribution. The  ascertainment  of  heirs  and 
distributees  Is  not  in  itself,  and  Independent 
of  dlstribntion,  a  Judicial  act  In  1690  an  act 
was  passed  prescribing  the  mode  of  distribu- 
tion of  intestate  estate,  and  providing  for  the 
a^ltttment  of  thrae  freehoMera  to  make  the 
division.  In  1812  a  statute  was  passed  au- 
thorising the  court  of  probate  to  distribute 
real  estete  devised  by  will  to  two  or  more 
persons  when  the  will  made  no  provision  for 
tlw  division,  and  In  1865  a  statute  provided 
tor  the  distribution  of  personal  estate  be- 
queathed to  two  or  more  persons.  Under 
these  statutes  it  lias  been  the  practice  of 
coorte  of  probate  to  ascertain  the  belra  and 
distributees  for  the  purpose  of  distrlbutlmi; 
to  order  the  distribution  of  Intestate  estates 
and  of  testete  estates  In  tiie  case  of  Joint  dev- 
isees and  legatees;  and  when  the  estate  Is 
all  In  cash,  or  there  is  but  a  single  distributee, 
to  order  the  executor  or  administrator  to  hand 
over  the  estate  without  dlstribntion.  And 
this  practice  has  been  held  lawfuL  mnney 
V.  Blssell,  7  Conn.  21;  Davenport  v.  Richards, 
16  Conn.  *310,  310-^18.  In  1885  diere  was  a 
special  revhdon  of  the  probate  law,  which, 
howev^,  the  law  of  Ustrlbntlon  renins  sub- 
stantially unchanged.  The  following  section 
was  added:  "Sec.  197.  It  Oiall  be  the  duty 
of  the  court  of  probate  to  ascertain  the  heirs 
and  distributees  of  every  Intestate  estete  and 
of  every  testete  estate  so  far  as  the  wlU  may 
leave  the  same  Indefinite  and  necessary  to  be 
defined,  and  In  case  there  shall  be  bat  a  sln- 
^e  heir  to  whom  the  entire  estete  would  de> 
Bcend,  or  In  case  such  estate  sbaU  consist 
wholly  of  cash,  such  court  shall  order  the  ad- 
ministrator to  deliver  possession  of,  or  to  pay 
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over  the  same,  to  said  heir  or  heirs."  Fnb. 
Acts  1885,  p.  514.  The  duty  here  described 
has  always  been  the  duty  of  the  court  of 
probate.  The  section,  simply  recites  tke  pre- 
existing law  as  aetUed  In  Darenport  t.  Rich- 
ards, supra.  It  confers  no  new  power  or  ju- 
risdiction. The  ascertainment  of  the  heirs  re- 
mains, as  It  was  before,  a  mere  Incident  of 
the  order  of  distribiitioB,  or  the  wder  to  hand 
over  the  estate  wlthont  dlatribotlon.  We  have 
never  had  before  us  an  appeal  from  the  action 
of  a  court  of  probate  In  ascertaining  heirs, 
except  once.  That  caae  was  a  reservation. 
The  order  pealed  from  was,  In  effect,  a  de* 
nlal  at  distribution.  No  anestlon  was  made 
by  tile  parties  aa  to  the  form,  bat,  on  the 
oentraiy,  they  stipaiated  that  It  abould  be  so 
treated.  Here  tlie  question  ta  r^sed^  and 
shoold  be  decided.  We  think  that  section  197 
of  the  act  of  188B  (Gen.  St  |  628)  does  not 
alter  the  law;  that  the  aacertainmoit  of  heirs 
and  distributees  Is  InTolved  In  the  Judicial  act 
of  distribution,  and  that  no  one  can  be 
grteved  nntil  the  order  of  diafiilbiitlon  Is  made 
or  denied.  The  awellant,  however,  claims 
that,  notwithstanding  the  form  of  hte  apidl- 
catlim,  the  order  appealed  from  Is  a  denial  of 
^trib'utlon.  The  order  was  passed  more 
than  three  years  after  the  application  was 
filed.  It  finds  the  heirs  and  distributees  of 
the  deceased  to  be  the  persona  claimed  by  the 
appellant;  that  the  trusts  created  by  the  will 
an  valid;  that  the  whole  estate  Is  disposed 
of  by  the  wHI,  and  that  ttiwe  is  no  estate  for 
distribution  to  these  heirs.  The  appelant  ap- 
peals from  the  wbcde  order.  His  appeal  la 
ctttaln^  Dok  from  the  aacCTtalnment  of  the 
heirs,  for  that  he  admits  Is  correct.  It  must 
be  &om  the  other  parts  of  the  order.  This 
appeal  Is  clearly  defective,  perhaps  fatally 
so;  but  the  appellees  have  not  moved  to  dis- 
miss, nor  In  any  way  raised  objections  to  its 
form.  For  the  purpoees  of  this  reservation 
we  may  treat  It  as  an  appeal  from  the  denial 
of  distribution. 

Berersal  of  the  probate  order  la  artxd  for 
oa  the  ground  that  the  trust  bequest  la  void, 
and  therefore  then  Is  Intestate  estate,  which 
the  appeUaut  Is  entitled  to  have  distributed. 
TbJm  raises  the  question,  can  a  oeutt  of  pn>- 
bate  pass  JodlclaUy  on  the  validity  of  a  leg- 
acy? Gourts  of  i^obate  do  not  possess  the 
right  to  try  and  flna%  determine  dUputed  ti- 
tles to  pn^erty.  Gold's  Gaee,  Klrby,  100; 
Hewitfs  Appeal,  B8  Oonn.  2^  1  Atl.  SIB; 
MaUory'a  Appeal.  60  Oonn.  218,  25  Atl.  IQG; 
Homer's  Appeal,  SB  Conn.  113;  Cone's  -Ap- 
peal.  68  Conn.  84,  »  AtL  781;  Chamber- 
Hn's  Appeal,  70  Comi.  377,  3»  AU.  734.  On 
the  otiier  hand,  thej  have  full  and  ezdu- 
^ve  Juriadictlon  of  the  settlement  of  estates; 
and  whenever,  in  such  settlement,  a  Judg- 
ment becomea  necessary  upon  a  eontronrsy 
which  la  phUnly  within  the  Jurisdiction  con- 
ferred by  statute,  involving  the  con^era- 
tlon  of  title  or  other  matter  whic^  per  se  Is 
wlthont  that  Jurisdiction,  it  is  clear  that  the 
court  has  power  to  consider  such  question,  so 


far  as  may  be  necessary  co  rendw  Its  Judg- 
ment This  power  is  unavoidably  ImpHeil  in 
conferring  the  exclusive  Jurisdiction;  and  its 
exercise  is  not  the  exercise  of  the  common-law 
power  of  a  court  of  general  Jurisdiction,  but 
la  an  exercise  of  the  statutory  Jurisdiction 
conferred.  The  same  principle  was  applied 
when  we  h^  that  the  ascertainment  of  the 
heirs  of  an  intestate  was  lnv<tfved  In  the 
Judgment  estaUlshlng  a  distribution,  and  thai 
the  power  to  order  an  administrator  to  turn 
over  the  estete  to  a  single  heir  wlthont  dis- 
tribution was  involved  In  the  Judgments  nec- 
essary to  the  settlemoit  of  an  estate  (Daven- 
port V.  Bldiards,  snpra);  wboi  we  it^  that 
the  adjudication  upon  an  adminhAmtlou  ac- 
count Involved  the  validity  of  a  debt  whose 
IMiyment  was  charged  In  the  aceennt  (Edmond 
V.  C^ai^eld,  8  Oonn.  87.  88>;  when  we  held 
that  the  meaning  of  a  wtU  may  be  Involved 
in  an  adjudication,  v^oq  the  sale  <a  land  to 
pay  a  legacy  (B^  v.  Baymoiul,  20  Gram.  33T>, 
and  that  the  validity  <^  a  l^acy  may  be  In- 
v<dved  In  the  adjudication  <a  an  i^^leatlon 
to  dlatribute  Intntate  estate  (Tappan'a  Ap- 
peal. 52  Conn.  412.  The  question  vadee  dis- 
cussion. bowev«,  was  not  raised  In  either  of 
the  two  cases  laat  cited,  and  they  are  not  cm- 
elusive  on  the  p(rint);  when  we  heM  that  de- 
nial of  dletrlbatton  Involved  the  effect  of  a  for- 
eign Jnd^nent  and  the  question  of  an  eqnita- 
Ue  eonvmlon  of  real  bito  personal  estate 
(Clarke's  Appeal,  70  Conn.  196.  39  AtL  165); 
and  when  we  held  that  Qie  validity  of  a  teg- 
acy  may  be  considered  la  determining  wheth- 
er there  is  a  prima  fade  reason  for  the 
pointmeot  of  an  admlnlsttator  de  bimlB  nan 
(Ohamberihi's  Appeal,  70  Conn.  3«3»  30  AtL 
734).  It  to  evident  that  the  question  what  la 
an  exercise  of  the  common-law  power  of  de- 
termining title,  as  dlstlngntohed  freas  an  inci- 
dental cMulderatkm  of  a  questkm  of  title  nec- 
essary to  an  adjudlcatloa  under  the  atatutmy 
power  of  settling  an  estate,  may  stwetbnes  he 
dtfiOcult  of  answer.  It  la  hardly  wlae  to  at- 
tempt the  statement  ot  a  geoKal  role;  the 
Hne  of  donarkathm  can  best  be  made  <dear 
through  cases  that  teat  Its  vs*lic*Uon.  This 
mudb,  however,  may  In  safely  said:  '£hc  tri- 
al of  title  is  without  the  Jurlsdlettoa  of  the 
court  of  probatewand  aa  a(Uudlcatlon  where 
the  court  idmj  Incidmtally  conslda  sodi  ques- 
tion must  be  In  respect  to  a  matter  clearly 
within  Its  statutory  Jurlsdlctloi^  and  which 
the  court  Is  required  by  hiw  to  determine,  and 
the  Queati«k  of  title  moat  be  ao  Involred  that 
the  necessary  adjudicatlos  cannot  be  had  with- 
out considering  it  The  effect  of  sodi  adju- 
dication upon  the  title  is  a  dlflereait  matter. 
It  cannot  be  directly  eoncloatve  on  any  right* 
of  title.  Edmcmd  v.  Canfldd.  supra.  The  ti- 
tle to  testate  estate  to  derived  fnsn  the  wUU 
to  tntestete  estate  from  the  law.  TUs  title 
may  be  incldentelly  affected  by  dlatritoatlon  or 
other  probate  action,  bnt  H  cannot  be  directly 
attacked  and  defeated  ta  a  court  of  probate. 
Dickinson  v.  Hayes,  31  Conn.  417, 425;  Chaiu- 
berlin's  Appeal,  supra.   The  fladta^  of  the 
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conrt  ot  probate  inrolTes  only  a  condltloiia] 
consideration  of  tlHe,  L  e.  for  the  purposes  of 
a  judgment  npon  a  matter  within  Ita  jurisdic- 
tion, or,  sometimes,  a  merely  prima  fade  flnd- 
iDg.  R9  In  Chamberlln's  Appeal.  In  the  pres- 
ent case  the  denial  of  a  distrlbntlon  did  not 
settle  the  validity  of  the  trtiBt  bequest  The 
conrt  of  probate  was  dealing  with  the  settie- 
ment  of  a  testate  estate.  It  might  properly 
refuse  dlstrlbntloa  nndl  the  parties  Interested 
had  by  any  of  the  methods  open  to  them  sue- 
cessfally  attacked  the  title  of  the  legatees. 
Then  there  would  bare  been  Intestate  estate 
tm  the  conrt  to  distrfbnte.  If,  however,  a 
legacy  Is,  npon  Its  faee,  plainly  void,  It  may 
be  the  duty  of  the  court  of  probate  to  treat  the 
amonnt  of  such  legacy  as  Intestate  estate,  on 
the  theory  that  no  question  of  title  really 
exists.  Bot,  whether  a  coort  of  probate  or- 
ders a  distribution  or  denies  one,  there  Is  a 
right  of  appeal  to  the  superior  court;  and 
this  r^ht  exists  although  the  action  taken 
was  tttraJurisdlcUonal  (Edmond  t.  Ganfield, 
8  Coon.  89)',  and  the  question  then  comes 
before  that  court  whether  there  Is  or  Is  not 
fnteaUtA  estate,  wbettier  the  l^cy  Is  valid 
or  void.  The  superior  court  may  revoke  the 
order  because  it  was  the  exercise  of  unauthor- 
ized power  under  the  form  of  determining  a 
distribution,  as  In  Homer's  Appeal,  supra;  It 
may  affirm  the  order  because  the  will  whose 
construction  la  Involved  furnished  prima  facie 
ground  for  the  action  of  the  court  of  probate, 
as  in  Gbamberlln's  AppeaU  nipra;  but  may  it 
revoke  the  probate  action,  as  we  are  asked  to 
do  In  this  case,  because  the  provisions  •of  the 
will  are  in  fact  void?  The  court  of  probate 
must  have  found  that  the  bequests  were  not 
clearly  void.  This  was  sufficient  to  Justify  Its 
action  in  refu^g  distribution.  The  fact  of 
distribution  would  not  alter  the  title  (Oickhi' 
sMi  T.  Hayes,  snpra),  and  It  was  the  duty  of 
the  court  of  probate  not  to  complicate  litiga- 
tion In  another  court  by  an  unnecessary  act 
of  distribution.  But,  if  the  bequests  are  void, 
distribution  ought  to  be  granted  as  soon  as 
that  fact  Is  l^aHy  ascertained.  The  action  of 
the  court  of  probate  In  granting  distribution 
can  have  no  binding  effect  upon  this  question 
of  validity,  and  therefore  It  Is  only  competent 
for  that  court  to  consider  the  qoestlon  of  a 
plain  invalidity  on  the  face  of  Oie  l^acy.  Is 
tills  true  of  the  superior  court  upon  appeal? 
The  opinion  of  the  court  of  probate  cannot 
affect  the  validity  of  the  bequest,  because  that 
is  a  matter  beyond  Its  Jurisdiction;  but  the 
iiplnl<»i  of  the  superior  court  may  settle  Ibe 
question  because  It  la  within  its  Jurisdiction 
u  a  court  of  equity.  It  has.  Indeed,  been  held, 
and  the  law  seems  well  settled,  that  "the  su- 
perior conrt  sitting  for  the  trial  of  a  case 
like  this  takes  the  {dace  of  the  probate  court 
from  which  It  comes,  and  can  do  no  more  than 
could  have  been  done  by  that  conrt"  Hew- 
itt's Appeal.  53  Conn.  24.  36,  1  AU.  815;  Mai- 
tory's  Appeal.  62  Conn.  218.  223,  25  Atl.  109. 
But  tUs  applies  to  a^ieclfic  relief  granted,  and 
not  to  modea  of  trial,  or  the  conslderationa  up- 


on which  the  contusion  reached  may  t>e 
based.  The  sup^lor  court  is  the  court  of  gen- 
eral Jurisdiction  of  all  matters  cognisable  by 
any  law  court  of  which  exclusive  Jurisdiction 
is  not  given  to  some  other  court  Upon  an  ap- 
peal the  question  decided  below  comes  to  the 
superior  court  for  a  trial  de  novo,  and  Is  not 
confined  to  the  facts  presented  by  the  probate 
record  (I>avls'  Appeal,  39  Conn.  395,  401);  and 
that  trial  is  In  a  court  of  general  and  su- 
preme Jurisdiction.  If  the  appeal  is  from  pro- 
bate of  a  will,  the  trial  is  by  Jury,  which  can- 
not be  had  in  a  court  of  probate,  and  so  in 
the  determination  of  error  in  tlte  thing  done 
the  superior  court;  must  act  as  a  court  of  gen- 
eral Jurisdiction.  The  Issue  Is  defined  by  a 
court  of  limited  Jurisdiction.  The  trial  and 
decision  of  that  Issue  are  controlled  by  a  court 
of  general  jurisdiction.  If  the  superior  court 
cannot  grant  any  specific  reltef  which  It  was 
not  in  the  power  of  the  court  of  probate  to 
grant,  this  is  so,  not  from  want  of  Jurisdic- 
tion of  the  subject-matter,  but  by  reason  of  In- 
sufflcient  procedure.  The  entrance  to  the  su- 
perior court  for  such  purpose  cannot  be  made 
through  a  probate  appeal.  Defects  In  proce- 
dure may  be  waived  by  parties  In  fact  before 
the  court,  which  may  then  exercise  Its  juris- 
diction if  It  thinks  the  Interests  of  Justice  may 
thus  be  best  served.  The  rule  against  such 
exercise  In  a  class  of  cases  Is,  therefore,  a  rule 
of  judicial  policy. 

When  the  present  appeal  came  to  the  su- 
perior court,  it  could  afllrm  the  denial  of  dis- 
tribution, because  the  court  of  probate  did  not 
err  In  holding  that  the  bequests  were  not 
clearly  void.  This  would  ordinarily  be  the 
proper  course.  The  heirs  were  entitled  to  no 
other  course.  But  It  is  also  within  the  power 
of  the  court  to  affirm  the  action  because  the 
provisions  of  thewlll  arevalid.  The  court  may 
rest  its  det^ion  on  such  sufficient  ground  as  it 
thinks  policy  or  Justice  may  require.  The  opin- 
ion of  the  court  of  probate  on  the  construction 
of  the  wlU  would  have  no  weight  because 
It  has  no  jurisdiction  of  such  question.  The 
opinion  of  the  superior  court  would  have  au- 
thority because  it  has  Jurisdiction.  Inasmuch 
as  such  (pinion  furnishes  a  proper  and  con- 
cluslye  reason  for  refusing  distribution,  and 
is  directly  involved  in  the  deci^on  of  that 
question,  we  think  the  reasons  that  would 
make  It  merely  obiter  if  expressed  by  the 
court  of  probate  do  not  apply  when  the  case 
la  tried  by  the  superior  court.  The  difference 
Is  this:  In  the  court  of  probate  an  opinion  on 
the  construction  of  a  will  Is  upon  a  matter 
wblch,  except  as  Involved  in  the  determina- 
tion of  some  other  question,  is  without  its  Ju- 
risdiction, and  therefore  is  wholly  obiter  in  re- 
spect to  that  question;  the  operative  force 
of  the  opinion  is  exhausted  in  the  probate  ac- 
tion taken;  whereas  npon  trial  in  the  superior 
court  a  similar  opinion  Is  upon  matter  wltbln 
the  jurisdiction  of  the  court,  given  In  a  cause 
whose  decision  is  justified  by  that  opinion, 
and  is,  therefore,  not  obiter,  but  an  authority 
on  tbe  same  question  of  law  In  any  other  pro- 
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ceedlng.  This  iB  true  whetber  the  judgment 
rendered  by  the  superior  court  in  such  case 
would  or  would  not  be  a  technical  bar  to  any 
future  action  brought  to  directly  test  the  ti- 
tle. Practically,  If  affirmed  by  this  court,  it 
would  end  the  litigation.  Such  course  was 
talcen  in  some  of  the  cases  before  cited.  In 
Strong  T.  Strong,  8  Conn.  408,  412,  an  opinion 
was  expressed  "to  prevent  litigation,"  when 
the  court  found  that  the  proceedings  in  the 
court  of  probate  were  coram  non  Jadice.  We 
do  not,  howeTer,  consider  this  case  a  safe 
precedent.  In  the  case  at  bar  the  contested 
clauses  of  the  will  give  a  small  fund  for  a 
worthy  charity.  All  the  parties  Interested  are 
before  the  court  All  the  facta  pertinent  to 
the  question  have  been  found.  The  question 
in  all  its  bearings  has  been  fully  argued,  and, 
at  the  request  of  all  the  parties,  has  been 
submitted  for  decision.  If  the  distribution 
Is  denied  merely  on  the  ground  that  the  provi- 
sions of  the  will  are  not  dearly  void,  the  set- 
tlement of  the  appellant's  right  to  distribu- 
tion would  be  postponed,  and  the  fund  may  be 
subjected  to  the  expense  of  another  litigation 
Involving  precisely  the  same  questions.  We 
think  the  case  presents  an  exception  to  the 
general  rule  we  have  Just  stated;  that  the 
superior  court  should  in  this  case  exercise  its 
power  to  pass  npon  the  whole  question  of  the 
validity  of  the  bequest  in  determining  wheth- 
er or  not  distribution  should  be  granted;  and 
that  the  expression  of  Its  opinion  on  this  point 
Is  not  obiter,  Init  a  legitimate  reason  for  Its 
action. 

The  claim  of  invalidity  is  confined  to  the 
twenty-first  clause  of  the  will.  The  testator, 
having  given  the  property  in  question  to  his 
executors  in  trust  for  the  benefit  of  his  neph- 
ew and  nieces  until  the  death  of  the  last 
survivor,  gives  It  by  this  clause,  upon  the  ter- 
mination of  the  first  trust,  to  a  corporation  In 
trust  to  apply  a  portion,  not  exceeding  a  sum 
named,  towards  the  erection  of  a  church  on 
the  land  mentioned  In  the  gift,  for  the  use  of 
the  Evangelical  Lutheran  Church,  and  to  ap- 
ply the  income  of  the  remainder  towards  the 
supi)ort  of  a  pastor  therefor,  and  the  mainte- 
nance of  said  church,  paying  over  said  Incodne 
in  such  manner  as  said  corporation  may  deeoi 
expedient  for  such  purposes.  The  bequest  is 
upon  certain  conditions  as  to  which  no  ques- 
tion Is  made.  The  maintenance  of  religious 
services  In  accordance  with  the  views  of  any 
denomination  of  Christians  is  a  public  char- 
ity, within  the  meaning  of  our  statute  of  char- 
itable uses.  "We  recognize  the  right  of  every 
man  to  establish  foundations  and  charities  to 
promote  his  own  or  any  other  peculiar  reli- 
gious opinions."  First  Congregational  Soc.  t. 
Atwater,  23  Conn.  34,  42.  There  Is  no  un- 
certainty about  the  trust  The  Evangelical 
Lutheran  Church  is  a  known  and  established 
church.  There  is  no  uncertainty  about  the 
beneficiaries,  whether  we  regard  them  as 
thoRe  who  shall  attend  the  services  supported 
by  the  trust  fund  or  as  the  inhabitants  of 
Stamford,  where  the  place  of  worship  Is  to  be 


established.  All  necessarj  power  of  selection 
in  providing  the  services  is  given  to  the  tmi- 
tee  In  the  will  by  the  terms  of  the  gift,  and  by 
vesting  in  it  full  control  In  disbursing  the  in- 
come. Possibly  some  question  may  arise  In 
the  execution  of  the  trust,  but  of  Its  validity 
there  can  be  no  doubt.  Hughea  v.  Daly,  4S 
Conn.  34,  36;  Coit  t.  Comstocfc,  51  Conn.  35Z 
357;  Tappan'B  Appeal.  52  Conn.  412;  Wood- 
ruff T.  Marsh,  63  Conn.  125,  126,  26  AU.  S46. 
The  corporation  named  In  the  will  declined  to 
accept  the  trust,  and  the  court  of  probate 
property  appointed  a  trustee.  The  power  of 
selection  passed  to  him  as  appurtenant  to  the 
trust  Dalley  v.  City  of  New  Haven,  60  Conn. 
314,  22  Atl.  945.  The  claim  that  the  bequest 
Is  obnoxious  to  our  late  statute  of  perpetuities 
is  Idle.  The  superior  court  is  advised  to  af- 
firm, for  the  reason  given  In  the  opinion,  the 
action  of  the  court  of  probate  In  refusing  to 
distribute  the  estate  In  the  hands  of  the  ad- 
ministratrix. The  other  Jndgea  ooncazred. 


NBW  TOBK,  N.  H.  ft  H.  B.  GO.  t. 
800VILL, 

(Supreme  Gonrt  of  Blrrors  of  Connecticat 
Oct  5,  1808.) 

RiLiLBOADs— Depot  Grocmds  —  Excldsivb  Priti- 
LBOBs — Reasoitablbkbss— lyjDiicTiox  —  Pleaih 
iTno — Daxaobii — Thrb&ts  op  Futurb  Trbspassr*. 

1.  A  railroad  company's  grant  of  the  exclu- 
sive privilege  of  solldting  baslness  on  the  depot 
grounds  at  a  station,  and  of  "plying"  there  the 
DusinesB  of  a  carrier  of  passengers  or  luggage, 
and  forbidding  others  to  do  snch  acts  on  the 
grounds,  where  not  inctmsistent  with  the  res- 
Bonable  accommodation  of  passengers,  and 
where  the  charges  are  fair,  is  a  reasonable 
provision,  socb  as  the  road  has  a  right  to  make. 

2.  A  complaint  for  an  injanction  by  a  rail- 
road company  against  one  who  lias  viobtted  its 
rules  in  coming  on  its  station  grounds  to  so- 
licit  business  Is  suffloient  where  It  alleges  that 
the  company  has  been  damaged  thereby,  and 
that  defendant's  property  is  lasuffldent  to  re- 
spond in  damages,  without  setting  ont  the  evi- 
dence to  show  the  dements  of  snch  damages, 
If  facts  are  set  forth  which  show  the  damage 
might  be  great  on  acconnt  of  the  obstruction 
of  the  company's  business. 

3.  An  allegation  that  defendant  threatens 
and  contemplates  future  trespasses  on  com- 
plainant's property,  such  as  the  trespasses 
sought  to  ne  enjoined,  is  ground  for  an  in- 
junction, since  a  judgment  at  lav  would  be  no 
guaranty  against  such  acts. 

4.  A  railroad  company  granted  the  exdnsive 
privilege  of  solldtlng  and  plying  the  bustneM 
of  carrier  of  passengers  and  luggage  on  its 
depot  grounds  at  a  certain  station  to  one  who 
agreed  to  take  any  proceedings  in  the  com- 
pany's name  at  his  own  cost  necessary  to  en- 
force his  rights,  and  to  prevent  others  violat- 
ing the  contract  HH4I,  that  the  contract  did 
not  prevent  the  company  from  itself  suing  to 
enjom  a  third  person  from  violating  the  exclu- 
sive privilege  granted. 

5.  A  complaint  for  an  Injunction  is  not  de 
murrable  if,  on  any  state  of  proof  which  its  ai 
legations  justify,  the  court  could  grant  the  iu 
junction,  in  the  reasonable  exercise  of  judi- 
cial discretion. 

Appeal  from  superior  court,  Middlesex 
fxiunty;  Oeorge  W.  Wheeler,  Judge. 
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Salt  by  the  New  York,  New  Haren  &  Hart- 
ford Railroad  Company  against  Gieorge  S. 
ScoTill  for  an  Injunction  to  restrain  defendant 
from  entering  plalntUTs  station  grounds  at 
Allddletown,  and  there  soliciting  the  carriage 
of  passengers  and  baggage.  Defendant's  de- 
mnrxer  to  the  complaint  was  sustained  pro 
forma  by  the  court,  and  Judgment  was  ren- 
dered for  defendant,  from  which  plaintiff  ap- 
peals. Reremd. 

Tlie  substantial  allegations  of  the  comidalnt 
were  as  foUows:  The  pUlntlff  Is  a  common 
carrier  ot  passengers  and  goods  by  rail,  and 
for  the  purposes  of  Its  business,  and  for  the 
use  of  persons  having  business  with  It,  was 
on  September  23,  1887,  and  ever  since  has 
been,  poisceicd  pf  a  passengor  d^t  In  Mld- 
dletown.  and  certain  surronndlng  station 
grounds.  On  July  10,  1897,  Its  directors  pass- 
ed the  following  resolntlons:  "Resolved,  that 
for  the  purpose  ot  preTentlng  annoyance  to 
the  patrons  of  this  cranpany  and  the  public 
rightfully  nslng  the  company's  station 
grounds,  and  tor  the  purpose  of  avoiding  con- 
fosion  and  securing  the  proper  conduct  of 
the  business  of  this  company  at  such  stations, 
the  following  regulation  Is  hereby  adopted: 
'No  person  shall  solicit  the  carriage  of  passen- 
gers or  th^  baggage  on  station  grounds  of 
this  company  tmless  authorized  so  to  do  by 
written  agreement  with  this  company,  or  by 
Its  permission;  and  all  owners  and  drivers  of 
pnUie  backs  and  carriages  and  express  wag- 
ons not  BO  authorized  are  prohibited  from  ply- 
Ing  tteix  iMislness  on  said  station  grounds. 
Resolved,  that  the  vice  president  be,  and  he  is 
hereby,  authorized  to  execute  on  behalf  of 
this  company  contracts  granting  carriage  and 
express  wagon  privileges  on  station  grounds, 
an  sndi  terms  as  he  shall  deem  reasonable.' " 
On  August  19tfa,  pursuant  to  said  resolutions, 
It  entered  Into  a  contract  with  W.  O.  Car- 
rier, of  Hlddletown,  whereby.  In  consldera- 
d<m  of  his  agreement  to  pwform  his  obliga- 
tions under  It,  It  agreed  to  give  him,  so  far 
as  It  lawfnUy  might,  "the  exclusive  right  and 
privilege  to  .maintain  a  public  carriage  stand 
and  baggage  transfer  on  its  station  premises 
at  Hlddletown,  Gonnectlcnt,  and  to  stdidt  on 
3»ld  premises  the  patnmage  of  passengers  on 
its  railroads  for  the  carriage  and  wagon  bnsi- 
nesB,  upon  the  following  conditions,  to  wit: 
First.  SaJd  party  of  the  second  part  shall  pro- 
vide tot  regular  service  at  saU  station  suitable 
carriages  in  number  and  condition  equal  to 
those  at  present  In  use,  and  at  all  times  In 
snfBclent  number  to  fully  accommodate  the 
patrons  and  passengers  of  said  par^  of  the 
first  part;  the  drivers,  horses,  carrlsges,  and 
entire  equipment  fumished  to  be  satisfactory 
to  said  party  of  the  first  part  Second.  Bald 
party  of  the  second  part  shall  make  a  sched- 
ule of  prices  for  the  carriage  of  passengen 
or  their  baggage  from  said  station  to  any 
IKiInt  In  said  Hlddletown  that  shall  be  satla- 
faetory  to  said  party  of  the  first  part,  and  In 
all  respects  will  confram  to  such  regulatl<ms 


of  said  party  of  the  first  part  as  It  may  deem 
reasonable  and  proper  for  the  conduct  of  said 
business.  Third.  Said  party  of  the  second 
part  shall  carry  all  United  States  malls  trans- 
ported by  said  party  of  the  first  part  to  and 
from  t^e  post  office  at  Mlddletown,  and  per- 
form all  telegr^h  messenger  service;  that 
within  the  *free  limits'  (as  established  by  the 
Western  Union  Telegraph  Company)  to  be 
performed  without  charge,  and  all  ontslde  of 
said  limits  to  be  at  the  regular  rates,  as  es- 
tablished by  said  telegraph  company."  The 
contract  also  contained  these  provisions:  "It 
Is  hereby  understood  and  agreed  that  the  said 
party  of  the  first  part  shall  not  be  put  to  any 
expense  or  cost  In  securing  to  said  party  of 
the  second  part  the  privilege  hereinbefore 
granted,  and  that  said  party  of  the  second 
part  shall,  and  will,  at  his  own  cost  and  ex- 
pense, take  such  proceedings,  should  any  be- 
come necesuury.  In  the  name  of  the  said  par- 
ty of  the  first  part|  and  do  such  acts  as  may 
be  required  to  secure  to  the  said  party  of  the 
second  part  the  enjoyment  of  such  rights; 
but  no  proceedings  shall  be  taken  In  the  name 
of  the  said  party  of  the  first  part  without  its 
consent  In  writing  having  been  first  obtained. 
Said  party  of  the  second  pari  hereby  agrees 
to  hold  said  party  of  the  first  part  harmless 
from  all  loss,  cost,  or  expense  by  reason  of 
any  claims  or  suits  growing  out  of  acts  or 
proceedings  d<me  or  taken  by  said  second 
party,  as  aforesaid,  to  prevent  the  Infringe- 
ment by  others  of  the  rights  hereinbefore 
granted.  This  agreement  to  continue  in  full 
foree  and  effect  until  August  19,  1898;  but  It 
Is  understood  and  agreed  that  It  may  be  ter- 
minated upon  thirty  days'  notice  In  writing 
given  by  either  of  the  parties  hereto  to  the 
other."  On  August  24th  the  plaintiff  placed  In 
conspicuous  positions  at  the  public  entrances 
to  said  station  grounds  and  on  said  depot, 
and  forwarded  to  each  expressman  In  said 
Mlddletown,  and  to  the  defendant,  by  regis- 
tered mall,  the  following  printed  notice,  signed 
by  Its  superintendent:  "Please  teke  notice 
that  for  the  purpose  of  preventing  annoy- 
ance to  the  patrons  of  this  company  and  the 
public  rightfully  using  this  company's  sta- 
tion grounds,  and  for  the  purpose  of  avoiding 
confusion  and  securing  the  proper  conduct  of 
the  business  of  this  company  at  such  sta- 
tions, this  company  has  adopted  the  following 
regulation:  No  person  shall  solicit  the  car- 
riage of  paraengen  or  their  baggage  on  sta- 
tion grounds  of  this  company  unless  author- 
ized BO  to  do  by  written  agreement  with  this 
company,  or  by  Its  permission;  and  all  own- 
ers and  drivers  of  public  hacks  and  carriages 
and  eqtress  wagons  not  so  authorized  are 
prohibited  from  plying  their  business  cm  said 
station  grounds.  The  exclusive  right  and 
privilege  of  soliciting  on  the  Mlddletown  sta- 
tion grounds  the  patronage  of  railroad  pas- 
sengen for  the  carriage  of  themselves  or  their 
baggage  has  been  granted  to  W.  O.  Carrier; 
and  yon  ate  iu)tlfled  not  to  trespass  or  ply 
said  business  onsaldstatlongronnds."  OnSep- 
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tember  23d,  for  the  pnrpose  of  soliciting  the 
patronage  of  passengers  arriring  on  the  cars 
of  the  plaintiff,  for  the  carriage  of  themselres, 
their  baggage  or  merchandise,  and  contrary 
to  said  regulations  and  notices,  and  against 
the  right  of  the  plalnttff,  the  defendant,  his 
servants  and  agents,  onlawfallj  entered  vrlth 
horses  and  wagons  on  said  station  grounds, 
and  then  and  there,  willfully  disregarding 
said  notices,  and  wlllfnlly  violating  said  regu- 
lations, and  without  the  permission  of  the 
plaintiff,  unlawfully  solicited  and  obtained 
the  patronage  of  Henry  I>-  Butler,  of  New 
Haren,  for  the  carriage  of  his  tpaggage  and 
merchandise  from  the  depot  baggage  room 
or  platforms  on  said  station  grounds,  said 
Butler  having  arrived  as  a  passenger  on  tbe 
train  of  the  plaintiff  reaching  said  Ulddletown 
at  8:37  a.  m.,  on  the  Air  Line  Division,  from 
New  linven;  and  the  defendant  also  unlaw- 
fully solicited,  tben  and  there,  by  his  serv- 
ants or  agents,  the  carriage  of  baggage  and 
merchandise  of  other  passengers,  to  tbe  plain- 
tiff unknown,  who  arrived  on  said  train.  The 
plaintiff  lias  many  trains  arriving  every 
week  day  at  said  MIddletown  station.  The 
defetidant  has.  since  receiving  the  notice,  both 
l>efore  and  after  the  28d  day  of  Septemlier, 
1807.  been  accustomed  to  wrongfully  enter 
said  Rtfltion  grounds  before  the  arrival  of 
said  several  trains,  without  having  any  busi- 
ness with  the  plaintiff,  and  to  there  solicit 
lite  carriiigc  of  passengers  Blighting  from 
xaid  trains,  and  of  their  baggage;  and  the  de- 
fond.mt  further  threatens  to  wroiigfuny  con- 
tinue said  practices,  and  to  relt«nte  onany 
times  a  day  siich  wrongful  trespasses  on  said 
grounds  of  the  plaintiff,  without  having  any 
business  with  the  plaintiff,  for  the  purpose 
of  unlawfully  soliciting  on  said  station 
grounds.  In  violation  of  plaintiff's  said  rules 
and  rt'gulatlons  for  the  carriage  of  passen- 
gers ami  their  baggage.  The  plaintiff,  by 
said  repeated  wrongful  acts  of  the  defendant 
committed  and  threatened  as  aforesaid,  suf- 
fers great  damage,  for  which  it  could  not  re- 
cover at  law  without  a  mnltliUIcity  of  suits; 
and  the  defendant  has  not  Bofficlcnt  property 
subject  to  execntloD  to  answer  damages  If  re- 
covered against  him  by  the  plaintiff  in  suits 
at  law,  and  the  plaintltT  therefore  has  no  ade- 
quate remedy  at  law.  Tbe  claim  was  for  an 
Injunction  "to  restrain  tbe  defendant  from 
continuing  to  make  such  unlawful  entries, 
and  from  continuing  to  solicit  on  said  station 
grounds  the  patronage  of  p-issengers  arriv- 
ing on  tbe  cars  of  the  plaintiff,  for  the  car- 
riage of  themselves,  their  baggage,  or  their 
merchandise." 

The  defendant  demurred  to  the  prayer  for 
relief,  because,  on  the  facts  stated,  the  plaintiff 
was  not  entitled  to  the  relief  therein  sought, 
and  assigned  the  following  reasons:  "(1)  The 
mere  allegation  that  the  threatened  acts  of  tbe 
defendant  will  result  In  great  damage  to  the 
plaintiff  Is  not  sufllclent  ground  for  an  In- 
junction to  be  granted  restraining  Oie  defend- 
ant from  committing  such  acts,  but  facts 


should  be  stated  that  the  court  nsray  see  how 
aud  why  it  would  result,  and  that  the  ai^re- 
henslon  of  Irreparable  mischief  Is  well  found- 
ed. (2)  It  nowhere  appears  that  the  Injury. 
If  any,  which  might  result  to  the  plaintiff  from 
such  acts  of  the  d^endant.  Is  not  susceptible 
of  perfect  pecuniary  compensation  by  action 
at  law.  (3)  The  allegations  tliat  the  plaintiff 
could  not  recover  at  law  (or  said  alleged  tres- 
passes committed  and  threatened  without  a 
multiplicity  of  suits,  aud  that  the  defendant 
has  not  sutBclent  property  subject  to  execu- 
tion to  answer  damages  If  recovered  against 
him  by  the  plaintiff  in  suits  at  law,  are  con- 
tusions of  law,  and  not  such  statements  of 
fact  as  entitle  the  plaintiff  to  the  relief  sought 
(4)  The  contract  set  out  In  the  complRiiit  made 
by  plaintiff  with  W.  O.  Carrier  grants  the  said 
Carrier  the  exclusive  right  and  privilege  of 
soliciting  at  the  MIddletown  station  the  pat- 
ronage of  railroad  passengers,  for  the  car- 
riage of  themselves  or  their  baggage,  and 
mentions  as  a  part  of  the  consideration  moving 
from  tiie  said  Carrier  to  the  plaintiff,  whereby 
said  privilege  was  so  granted  to  htm,  that  he 
shall,  and  win,  at  his  own  cost  and  expense, 
take  such  proceedings,  should  any  bectHue  nec- 
essary, In  the  name  of  the  plaintiff,  having 
first  obtained  consent  In  writing  of  the  plain- 
tiff. Therefore,  the  plaintiff,  having  granted 
this  privilege  to  the  said  Carrier  In  constdera- 
Uon  that  he  should  take  such  proceedings  as 
are  necessary  to  enforce  his  rights  and  to  pre- 
vent Infringements  of  said  contract,  cannot 
ask  for  an  Injunction  against  this  def«idant 
for  doing  or  threatening  to  do  acts  that  are 
an  Infringement  upon  the  rights  granted  to 
said  Carrier,  when,  by  the  very  allegations  ol 
Its  complaint.  It  sets  forth  a  contract  wherein 
It  appears  that  tbe  plaintiff  can  compel  said 
Carrier  to  bring  any  action  nercssary  for  Just 
such  Infringements  of  the  rights  granted  lihii 
as  the  alleged  trespasses  set  out  In  the  ii>iii- 
plalnt  constitute;  or.  In  other  words,  by  lis 
contract  with  said  Carrier  the  plaintiff  Is  es- 
topped from  asking  for  the  relief  sought  at 
least  until  It  has  shown  that  said  Carrier  had 
attempted  to  enforce  it,  and  has  failed,  (a) 
The  plaintiff  has  leased  the  absolute  iH-lvllege' 
to  solicit  for  passengers,  etc.,  to  said  Carrier, 
for  a  valuable  consideration;  and  the  arts  for 
which  It  asks  an  Injunction  against  the  de- 
fendant are  infringements  of  said  contract, 
and  to  the  damage  of  said  Carrier,  but  it  no- 
where appears  In  said  complaint  that  they 
work  any  injury  to  the  plaintiff.  'Ihe  plaintiff 
gives  certain  reasons  why  It  made  the  regula- 
tions prohibiting  all  owners  and  drivnv  of 
public  hacks,  carriages,  and  express  wagons 
to  ply  their  business  on  its  station  grounds  nt 
MIddletown  except  by  Its  permission.  Tliew 
reasons,  however,  do  not  constitute  ft  cause 
of  action  in  themselves;  neither  does  ft  any- 
where  appear  In  the  complaint  that  the  alleged 
trespasses  of  the  defendant  In  any  way  were 
In  opposition  to  or  Interference  with  the  pfrr- 
poses  so  alleged.  <6)  The  contract  set  forUi 
as  a  part  of  plalntlff'a  cen^lalnt,  and  for  tht." 
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liiMngementof  whfeih  the  ptatetHT  acfes  an  fa* 
Jimctkm  agalBBt  ae  detenduit,  altra  vlree, 
and  In  omtnTmtkm  of  paMtc  ptdlej,  because 
It  attempts  to  grant  to  one  common  carrier  of 
paaamgcra  and  baggage  ttte  right  to  ply  his 
twabMB  at  Its  station  la  UlddletDwi),  to  the 
cxrlnalon  of  all  othor  common  earriers  (tf  paa- 
sengen  and  baggage.  (7)  "nie  plaintiff,  by 
selling  the  prirllege  to  one  person  to  solicit  for 
the  carrying  of  passengers  and  baggage,  and 
only  for  such  prices  as  are  acceptable  to  the 
plamtUt,  la  attonptlng  to  compel  Its  passen- 
gers to  patronise  that  penun,  and  prevent 
them  from  employing  any  other  common  car- 
Tlec  wUelr  Is  an  attempt  to  «»rclBe  control 
over  the  actions  at  Its  passengers  after  it  has 
carried  them  to  their  destination,  and  landed 
them  at  its  station.  Snch  an  attflrai^  la  anml- 
festly  beyond  any  power  rested  in  fbam  b7 
their  charter.  ^  The  plaintiff,  by  assuming 
right  to  sen  ttie  exetastve  privily  of  ao- 
UdttDc  far  baggage  and  passengns  at  its  sta- 
tfoas  to  (me  oomman  carrier,  according  to  a 
aehednle  of  prices  aocqptabte  to  the  plaintiff, 
la  cstabUahtng  &  monopoly  not  granted  by  Its 
chartac;  whlcta  aU^t  be  soldy  for  Its  own 
beneftt,  snd  not  oaly  net  for  Ifae  benefit  at  the 
public,  but  to  the  Mrioos  damage  and  tacon- 
venienoe  of  the  puhUc" 

Edward  D.  Bobbins  and  Oarenoe  B.  Bacon, 
for  appellant.  H.  Bugene  Onlra:,  tor  awe^ 
lee. 

BAZ.DWIN.  J.  (after  atnttng  the  ttOtilt.  A 
lallrottd  emmpany  which  Is  operating  a  rall^ 
road  in  Its  possesriim  has  tbe  onBnary  right 
bdonging  to  erery  owner  of  real  estate  to  ex- 
dade  fn»n  oitry  i^on  It  all  wbo  come  without 
Its  consent  and  can  show  no  siQerfor  legal  title. 
A  right  of  entry  exists  tai  all  wbo  wish  to  avail 
themaelres  of  its  serrloes  as  a  ocmmon  car- 
rier, and  enter  for  that  pnipose  at  a  proper 
place,  so  kmg  as  they  conduct  themsdvea  with 
propriety,  and  pay  due  regard  to  snch  reasona- 
Ue  regnlations  as  it  may  haTe  made  and  pnb- 
Ushed  for  the  orderiy  and  prudent  manage* 
ment  itf  Ite  bnslnesa    It  is  tac  thete  especial 
oae  Uiat  It  Is  permitted  to  maintain  its  stations 
and  sUtfon  grounds;  and  the  law  establishes 
a  right  of  entry  In  their  faroiv  Ind^iendent  of 
any  contractual  relation  between  them  and  the 
company.  It  appears  from  the  complaint  that 
the  plalatlff,  by  tts  board  of  directors,  adopt* 
ed  a  regidatlon  ezelndlag  from  Ita  station 
grounds  aH  persons  who,  without  special  per- 
mission in  writing,  should  oune  to  solicit  the 
carriage  of  pasaengers  or  theb  luggage.  The 
defendant,  knowing  the  regnlatlon,  soon  after- 
wards  entered  upon  ita  stetloa  .grounds  ta 
Uiddletown  to  stdSclt  business  of  that  descrip- 
tioD.  and  did  solicit  It  snocessfnlly.   He  haa 
shice  repeatedly  made  similar  entriea  foe  the 
suae  purpose,  and  tfareatns  to  continue  them 
daily,  and  maay  times  a  day.  The  idaintUC 
has  been  gveatb'  dami^ed      tUs  cenrae  of 
oondnel;  bat  the  defendant  has  not  sufflelent 
pn^etty  sahjnct  to  execatlan  to  answa  in 


damages  sboald  the  plaintiff  sne  at  law.  For 
that  reason,  and  to  arold  a  muttlplicity  of 
suits,  a  remedy  la  sought  by  Injunction. 

The  maio  question  to  be  determined  Is 
whether  the  r^ulatlon  was  a  reasonable  one. 
It  contains  two  prohibitions,— one  against  so- 
BclUng  business  upon  station  grounds,  and 
the  other  against  plying  there  the  baslness  of 
a  carrier  of  passengers  or  tnggage.  The  for- 
mer, a  Tlolation  of  wblcb  is  charged  against 
tbe  detendaflt,  applies  to  every  person,  what- 
ever may  be  bis  ordinary  occupation;  the 
latter,  only  to  two  classes  of  carriers.  The 
extent  of  the  land  about  a  passenger  station 
which  may  be  appropriated  as  stetlon  grounds 
is  determined  by  the  railroad  company,  with 
tbe  auroral  of  the  proper  authorities  of  ^e 
state,  in  view  of  the  number  of  those  wbo 
will  probably  have  lawful  occasion  to  use  tbe 
station  from  time  to  time,  and  the  accommo- 
dations necessary  for  their  convenience  and 
for  the  proper  management  of  the  road.  Ev- 
ery one  who  Is  driven  to  a  station  to  take  pas- 
sage on  a  train  can  select  his  own  convey- 
ance; but  he  has  no  absolute  right  to  insist 
on  Its  admission  wlttiln  the  station  grounds. 
His  'driver  has  no  greater  right  niese 
grounds  may  be,  and  in  cities  often  must  be, 
so  cramped  as  to  preclnde  the  entrance  of  any 
vehicles  so  «np1oyed.  Where  the  space  Is 
i  greater,  the  question  of  admitting  them  Is  to 
i  be  determined  wholly  by  the  convenience  of 
;  the  passenger  and  ttie  railroad  company. 
That  of  the  driver  or  owner  of  the  vehlrle 
need  not  be  consulted,  except  so  far  as  it  Is 
involved  In  that  of  those  whom  he  Is  carrying 
to  the  station.  In  regulating  matters  of  this 
kind,  a  wide  diacretion  Is  necessarily  intrust- 
ed to  the  managers  of  the  railroad.  They  are 
Id  a  sltnation  which  should  make  them  the 
best  judges  of  what  promotes  the  comfort  of 
those  who  ride  upon  their  road.  Courts  will 
always  be  dow  to  pronounce  unreasonable 
any  rule  purporting  to  be  directed  towards 
that  end  which  they  have  deliberately  adopt- 
ed. Tiat  now  under  review  cannot  fairly  be 
construed  to  prevent  the  driver  of  any  vehicle 
^m  entering  the  station  grounds  of  the 
plaintiff  to  fulAlI  tt  contract  of  employment 
with  a  passenger  or  Intending  passenger.  It 
forbids  him  from  entering  such  grounds  to 
solicit  such  business,  or  to  ply  there  the  busi- 
ness of  a  hack  driver  or  baggage  express- 
man. The  latter  prohibition,  when  found  In 
a  regulation  of  this  nature,  cannot  be  taken  to 
cover  the  pursuit  of  such  business  by  the 
conveyance  of  a  passenger  or  his  In^^age  In 
the  execution  of  a  lawful  contract  already 
ma^.  The  word  '^ly*'  Importe  the  perform- 
ance of  repeated  acta  of  the  aame  kind.  A 
reference  to  plying  a  business  at  a  certain 
^aee  ordinarily  Importa  that  such  place  Is  a 
seat  of  Ibe  business,  and  such.  In  law,  Is  its 
meaning,  as  used  In  the  rule  now  In  question. 

It  appears  from  the  conq»lalnt  that  the  sta- 
tlMi  grounds  at  Mlddletowu  are  snfflciently 
large  to  allow  the  establishment  there  of  a 
pvWc  stand  at  which  to  ply  the  carriage  and 
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express  bosiness,  and  alao  that  an  exclusive 
prlTlle^e  for  maintaining  such  a  stand  there 
haa  been  granted  by  the  plaintiff  to  a  third 
party.  Such  a  grant  was  within  Its  lawful 
powers,  provided  Its  terms  were  not  incon- 
sistent with  the  reasonable  accommodation 
of  the  passengers  npon  Its  road.  Nothing  ajf- 
pears  on  the  record  to  Indicate  any  such  In- 
consistency. It  may  well  be  more  convenient 
for  them  to  deal  with  a  single  local  carrier 
than  to  be  met,  on  alighting  from  their  train, 
by  Importunate  solicitations  from  a  number  of 
riral  competitors  for  their  custom;  and.  In 
tbe  absence  of  averments  to  the  contrary,  it 
is  to  be  presumed  that  the  prices  at  this  stand 
are  fair,  and  the  service  sufficient  If  any  of 
them  prefer  that  of  spme  other  person,  they 
4:an  secure  it  by  an  order  In  advance,  which 
would  justify  his  entrance  on  the  grounds; 
or  by  passing  by  the  stand  established  there, 
^nd  going  Into  the  streets  outside,  to  engage 
whomsoever  they  think  fit  It  follows  that 
the  defendant  bad  no  right  to  enter  tbe  Mld- 
dletowu  station  grounds  for  the  purpose  of 
soliciting  business. 

It  Is  contended,  however,  that,  be  this  aa  it 
may,  an  Injunction  was  not  the  proper  rem- 
edy. The  averments  that  the  defendant  had 
inflicted  great  damage  on  the  plaintiff,  and 
had  not  sufficient  property  subject  to  execu- 
tion to  respond  to  tbe  Judgments  should  he 
be  sued  at  law,  were  statements,  and  suffi- 
cient statements,  of  fact.  It  would  not  have 
been  good  pleading  to  set  out  the  evidence 
which  might  be  adduced  in  their  support. 
Enough  circumstances  were  elsewhere  dis- 
closed to  show  that  the  damage  might  be 
great  from  tbe  obstruction  caused  by  the  pres- 
ence of  intruders  to  the  expedition  of  trains 
and  the  proper  management  in  general  of  the 
plalntiers  business.  A  Judgment  at  law,  also, 
would  be  no  guaranty  against  future  tres- 
passes; and  It  is  explicitly  alleged  that  these 
are  contemplated  and  threatened.  Such 
wrongs  In  respect  to  land  In  the  tise  of  which 
tbe  public  Interest  Is  involved  may  be  prevent- 
ed by  injunction.  Town  of  Burlington  v. 
Schwarzman,  62  Conn.  181,  184;  Borough  of 
Stamford  v.  Stamford  Horse  B.  Co.,  56  Conn. 
381,  891,  15  AU.  749. 

The  action  Is  not  barred  because  Carrier, 
who  holds  the  exclusive  privilege  In  which  the 
defendant  seeks  to  share,  could  have  brought 
a  similar  one,  or  may  have  brought  this  one. 
It  is  immaterial  to  the  defendant,  who  is  pay- 
ing the  expenses  of  the  litigation  or  directing 
its  course.  He  has  violated  the  right  of  pos- 
session which  exists  in  favor  of  the  plaintiff 
as  to  its  Middletown  station  grounds,  and  is 
answerable  to  an  action  In  Its  favor,  precisely 
as  if  Its  contract  with  Carrier  had  never  been 
made.  Had  Carrier  sued  at  law  in  the  plain- 
tiff's  name,  the  damages  recovered  would 
have  been  those  only  which  had  been  suffered 
by'  the  plaintiff.  This  remedy  In  equity  also 
stands  npon  its  rights,  not  his.  The  complaint 
was  sufficient  If,  upon  any  state  of  proof 
which  its  allegatlouB  Justified,  the  court  could. 


In  the  reasonable  exercise  of  Judicial  discre- 
tion, have  granted  an  Injunction.  Tested 
this  criterion  (and  without  Intending  to  de- 
termine whether  one  should  or  should  not 
issne  in  this  cause),  the  demurrer  should  hare 
been  overruled.  There  la  error,  and  the  judg- 
ment of  the  superior  court  is  set  a^de.  Tbe 
other  Judges  concurred. 


INHABITANTS  OF  TOWNSHIP  OP  BER- 
NARDS et  at  V.  ALLEN  et  aL 

(Court  of  ErnKv  and  Appeals  of  New  Jetaej. 
Aug.  26,  189&) 

Dissenting  opinion. 

For  majority  opinion,  see  89  Atl.  710,  and 

40  Atl.  722. 

MAGIE,  C.  J.  I  deem  It  unnecessary  to  ex- 
press any  opinion  in  respect  to  the  proposition 
upon  which  the  majority  of  the  court  have 
pronounced  the  act  under  consideration  to  be 
without  constitutional  validity.  In  my  Judg- 
ment, the  act  Is,  In  the  respect  complained  of 
by  plaintiff  in  error,  within  the  express  pro- 
hibition of  a  constitutional  provision  adopted 
among  the  amendments  of  1875.  Before  the 
adoption  of  those  amendments,  the  legisla- 
ture had  asserted  a  right  to  appoint,  by  Il- 
lative act  and  by  election  in  Joint  meeting, 
commissions,  to  whom  was  committed  the 
control  of  local  municipal  affairs,  Including 
the  power  to  determine  what  taxes  should  be 
imposed  for  local  purposes.  To  restrict  tbe 
exercise  of  legislative  power  thus  asserted, 
the  people  inserted  In  the  coiutltutlou  an  ex- 
press prohibition  against  the  passage  of  pri- 
vate local  or  special  laws,  "appointing  local 
officers  [sic]  or  commissioners  to  regulate  mu- 
nicipal affairs."  Const,  art  4,  |  7,  pa.T.  11- 
Tbe  form  of  this  amendment  does  not  indicate 
an  Intention  to  deny  that  the  legislature  pos- 
sessed some  power  to  regulate  municipal  af- 
fairs by  commissions.  The  prohibition  'is 
only  directed  at  local  and  special  laws,  and 
justifies  the  inference  that  general  laws  on 
that  subject  are  within  legislative  powers. 

Is  the  act  before  us  a  general  or  a  local  and 
special  law?  Plaintiff  in  error  contends  that 
its  provisions  confer  authority  upon  the  com- 
missioners appointed  by  the  governor  to  de- 
termine what  tax  should  be  Imposed  In  the 
municipality  affected.  The  raising  of  revenue 
by  taxation  for  public  purposes  is  effected, 
under  our  system,  by  three  distinct  acts. 
There  must,  first,  be  a  lawful  determination 
of  the  amounts  to  be  raised  for  such  purposes. 
This  is  properly  called  "laying  taxes."  There 
must  next  be  a  calcolatlon  and  apportionment 
of  those  amounts  on  the  persons  and  property 
on  which  the  law  imposes  them.  This  is  call- 
ed "assessing  taxes."  Lastly,  there  fc^ows 
the  enforcing  and  collecting  the  apportioned 
amounts  by  some  officer  to  whom  the  assess- 
ment has  been  delivered.  This  is  ptopetlj 
called  "levyliv  taxes,"  The  act  in  questloo 
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does  not  apply  to  all  the  municipalities  of  the 
state.  But  It  will  not,  for  that  reasoh,  lack 
generality,  If  It  appUea  to  a  daas  of  manid- 
palitiea  diattngiilBhed  tnm  others  by  charac- 
teristics indi eating  the  appropriateness  of  such 
le^^lalatlon  to  that  class  alone.  An  examination 
of  the  act  has  convinced  me  that  the  sole  dla- 
ilngnlshlng  characteristic  of  the  class  of  mn- 
nlclpalttles  to  which  it  applies  consists,  not,  as 
was  held  in  the  supreme  court  ^1  AtL  219),  in 
a  failure  of  the  municipal  authorities  in  the 
performance  of  the  duty  of  determining  the 
amounts  to  be  raised  by  taxation,  bat  In  the 
failure  of  the  power  to  assess  taxes,  arising 
from  vacancies  In  the  office  of  assessor,  or 
from  neglect  of  duty  on  the  part  of  assessors 
in  commencing  the  valuation  of  property  at 
the  required  time,  or  In  levying  taxes,  1.  e. 
fm-nlshing  tbe  collecting  officer  the  means  of 
enforcing  taxes  at  tbe  required  time.  Mu- 
nicipalities thus  distingnlsbed  might  perhaps 
be  pEoperiy  the  subject  of  leglslatton  In  re- 
spect to  such  failures,  and  to  that  extent  this 
act  may  be  deemed  general  Bat  it  the  ctm- 
tentlon  of  plaintiff  In  errw  la  correct,  and  If 
tbe  act,  properly  construed,  empowers  the 
commlssionerB  to  determine  what  taxes  shall 
be  raised  for  Oie  specified  porposes,  then.  In 
my  Judgment,  the  act  Is  not  general,  because 
tbe  classlfleatlon  has  no  relation  whatever  to 
the  gnnt  of  that  power.  The  rrault  Is  tliat, 
it  tlM  act  Is  susc^tible  of  the  construction 
t^lalmed,  it  Is,  at  least,  to  that  ext«it  within 
the  oonstitotlonal  prohibition  referred  to.  This 
result  deprives  plaintUT  in  error  of  the  rell^ 
It  son^t  No  other  question  la  presented,  and 
I  am  unable  to  perceive  bow  a  levmal  of  the 
Judgment  of  the  snpreme  conrt  for  the  benefit 
of  defendant  In  error,  who  bas  not  complain- 
ed <tf  it,  can  be  Justified.  I  shall  vote  to  af- 
flim  t2w  Judgment 


WOOSTER  V.  FITZGBRALD  et  al. 

^Coort  of  Srm»s  and  Appeals  of  New  Jersey. 
Sept.  16,  1888.) 

Dissenting  opinion. 

For  majority  opinion,  see  40  Atl.  590. 

GARRISON,  J.  In  my  opinion,  the  plaintiff 
la  ejectment  should  have  Judgment  He  baa 
Benjamin  D.  Cooper's  title  by  vlrtoe  of  the 
power  given  by  his  will  to  Ids  wife,  Ta(7> 
and  by  her  executed  by  way  oi  devise  to  tbe 
idalntiff.  I  find  tbe  role  to  be  that  where  one 
who  has  no  land,  but  bas  tbe  power  to  dis- 
pose of  landi  devlsea  land,  tbe  devise  Is  the 
execntlon  of  tbe  pown:.  8u^.  Powers,  2S0. 
"She  principle,"  said  Cbancdlor  Runyon  In 
MeAer  v.  Brelntnall,  88  N.  J.  Bq.  345-356. 
"is  that  where  there  Is  nothing  for  the  will  to 
operate  upon  except  with  reference  to  tbe 
powo;  it  will  operate  as  an  execution  of  the 
power,** 

That  Benjamin  D.  Oooper  gave  to  bis  wife 
the  poirer  to  dispose  of  his  lands  resu  upon 


the  unequivocal  language  of  his  will  and  up- 
on the  unanimous  decision  of  this  court 
Wooster  V.  Cooper,  OS  N.  J.  Eq.  682,  83  AtL 
105a 

"As  she  shall  see  fit"  Is  the  only  limltetlon 
placed  by  tbe  testator  upon  the  power  of  dis- 
posal lie  gave  to  his  wife.  That  this  power 
could  be  exercised  by  will  as  well  as  by  deed 
is  expressly  held  In  Cueman  v.  Broadnax,  in 
this  conrt  (37  N.  J.  Iaw.  606):  "Where  the 
power  is  given  generally,  without  defining  tbe 
mode  by  which  It  must  be  exercised,  it  may 
be  exercised  either  by  deed  or  will."  Yet  It 
is  now  said  that  the  plaintiff's  title  is  bad  be- 
cause he  got  It  by  will,  and  not  by  deed.  It 
Is  said  that  this  Is  so  because  tbe  testator  dis- 
tributed "otherwise*  the  property  remaining 
undisposed  ot  at  the  time  of  bis  wife's  death, 
and  that  he  "devised  over"  the  fee  of  his 
lands.  Neither  of  thea&  propositions  can  be 
found  In  tbe  will.  The  words  themselves  can 
be  bat  partially  collected  from  the  wUl,  and 
then  be  reassembled  only  by  omitting  bodily 
from  tbe  sentence  In  which  th^  occur  a 
dause  that  natives  the  contention. 

I  quote  the  will,  placing  the  omitted  clause 
In  iUllcs:  "From  and  after  tbe  death  of  my 
vife,  should  die  survive  me,  otheneiae  from 
and  after  my  death,  all  of  my  estate,  real  and 
personal  and  mixed,  which  shall  then  remain, 
I  order  and  direct,"  etc.  The  phrase,  **whldi 
shall  then  remain,"  In  tbe  te8tetor*s  language, 
refers  indlfferenUy  to  his  own  death  or  that 
of  hte  wife,  it  she  survive  him.  He  places  no 
limitation  In  one  evoit  more  tban  in  the  oth- 
er. OBvioua  violence  is  done  to  his  words  If 
a  qualification  be  imiKwed  or  a  meaning  given 
to  them  In  (me  of  these  oontlngendes  that 
they  muBt  not  bear  tn  tbe  other.  Nothing  that 
he  himself  had  legally  dlQKised  of  would  "re- 
main" after  his  death  to  be  distributed  "oth- 
erwUw";  so,  by  his  own  category,  nothing 
that  bis  widow  had  disposed  of  as  she  saw 
fit  would  remain  undisposed  of  at  the  time  of 
her  death,  mie  side  Justification  for  disre- 
garding tbe  express  words  of  the  testetor  dis- 
appears tbe  moment  the  real  language  of  his 
will  la  consulted.  How  far  the  notion  of  "a 
devise  over**  Is  responsible  for  this  miscarriage 
of  the  testator's  intention  can  only  be  sur- 
mised; bat  it  is  significant  that  both  In  the 
opinion  of  tbe  court  below  and  In  the  equity 
decision  In  this  court  tbe  case  Is  put  as  If 
the  issue  -were  between*the  power  over  the 
fee  given  by  the  testetor  to  his  wife  and  a 
devise  of  the  tee  by  the  testetor  himself,  and 
Is  decided  upon  authorities  that  properly  hold 
that  in  such  case  the  power  Is  limited  because 
of  the  "devise  over."  Where  there  Is  no  "de- 
vise over,"  this  doctrine  can  have  no  place, 
which  Is  exactly  the  case  with  the  will  before 
us,  In  which  thoe  Is  no  "devise  over"  or  de- 
vise of  any  kind.  The  testator  made  no  dis- 
position by  bis  wni  of  the  fee  to  his  land, 
which  passed  to  and  vested  In  his  heirs  at  law 
subject  to  be  diverted  by  tbe  execution  of  ei- 
ther of  two  powers.  The  first  In  point  of 
time  and  Importance  was  that  given  to  his 
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wffe,  "if  8be  saw  fit,"  to  exercise  It;  failing  a 
diversion  of  the  fee  liy  ber.  the  wcond  pow- 
er, rlz.  that  given  to  the  esecntorB,  became 
operative  for  the  benefit  of  certain  I^atees. 
Thira,  the  controlling  anttiorlty  becomes  of  no 
effect  because  the  eseenttal  fiicts  are  lacking. 

The  testator's  scheme  was  clear  and  admi- 
rably framed.  H*s  wife  was  the  primary  ob- 
ject of  his  care;  her  welfare  the  main  bnrden 
of  bis  testamentary  purpose.  To  her  be  gave 
all,— Indeed,  more  than  all;  for,  In  addition 
to  the  power  to  nse  and  to  sell,  he  gave  to  her 
the  power  "to  dispose  of  the  same  as  she  shall 
see  fit."  Some  meaning  mnst  be  given  to 
these  words  when  superadded  by  a  testator  to 
the  power  to  sell.  It  will  not  do  to  say  that 
they  add  nothing;  tbat  they  leave  tbe  power 
the  same  as  if  they  bad  not  been  added  to 
It.  In  this  testator's  will  tiietr  meaning  was 
great;  was,  In  fact,  tbe  essence  of  his  plan 
for  Becnrlng  to  his  widow  eyen  more  tliaB  a 
bestowal  of  tbe  fee  Itself.  For  by  tiie  power 
"to  dispose"  of  his  land,  which  In  common 
parlance  Is  the  right  "to  win"  It,  he  had  ae- 
cnred  to  her,  as  he  deemed,  those  expectant 
attmtlons  from  relatives— tbat  anticipatory 
gratitude— that  proverbially  vraJts  upon  self- 
interest.  Only  In  case  no  one  merited  well 
of  his  wife,  evinced  by  the  fact  that  she  died 
without  having  bestowed  tbe  reward  xipon 
any  one,  did  he  provide  for  bis  own  relatives; 
not  for  hers,  who,  In  tbat  case,  would  by  the 
hypothesis  have,  In  tiie  Judgment  of  his  wife, 
proved  vnworthy.  With  this  scheme  plainly 
spread  upon  his  wUl,  the  testetor's  widow,  ac- 
cording to  the  special  Terdlet,  delivered  to  the 
plaJntiff  In  ejectment  a  writing,  the  legal  ef- 
fect of  wlilch  was  to  execute  the  power,  and 
to  divert  to  him  tbe  fee  Vbm  placed  at  ber  dls- 
posaL  In  my  judgment,  this  was  a  complete 
tradition  of  the  title  to  the  locnt  tn.  qno  In  ac- 
cordance with  the  will  of  Benjamin  D.  Cooper. 


EOSENBAUM  v.  GAERETT. 
(Court  of  Chancery  of  New  Jersey.   Sept  10, 
18880 

TssTAiaHTAHT  TbUST  —  ItkW  09  DOKICILB— TJON- 
STRUOTIOX. 

1.  A  testamentary  trast  In  nersMialty  Is  to  be 
construed  according  to  the  law  of  the  testa- 
tor's domicile. 

2.  A  testator  domieiled  in  one  state  gave  a 
fund  to  a  trustee  domiciled  in  another  state, 
for  the  nse  of  a  married  woman,  free  fpcwn  the 
control  of  her  husband.  H^d,  that  as  the  be- 
quest created  an  active  trust,  onder  the  law 
of  the  former  state,  the  trustee  is  theret^  em- 
powered to  hold  the  corpus  of  t3ie  fund  ouring 
the  existing  coverture  of  the  cestui  Que  trust. 

(Syllabus  1^  the  Court.) 

Bill  by  Anna  P.  Rosenbanm.  by  her  next 
friend,  against  Joseph  S.  Garrett.  Heard  on 
blU  and  answer.   Decree  for  defendant. 

The  bill  is  filed  by  a  cestui  qoe  trust  to  com- 
pel ber  trustee  to  transfer  to  ber  tiie  trust 
property.  Tbe  bill  also  a^  for  an  Injunc- 
tion reatnlnlng  the  trustee  from  taking  any 


proceedings  In  any  other  court  In  this  or  any 
other  state  to  surrender  his  trust,  or  from  do- 
ing any  other  act  In  relation  to  the  trust  fund, 
except  such  acts  as  Shall  be  necessary  to  pro- 
tect the  same.  The  hlU  sets  out  that  William 
Ooffln.  of  Philadelphia,  Pa.,  died  In  1872. 
leaving  a  will,  which  was  probated  In  Phila- 
delphia, and  afterwards  in  Camden  county. 
N.  J.,  tn  wblch  win  are  the  following  be- 
quests:  "To  my  Bister  Mary  E.  Beybold  $600 
per  annum  during  her  life,  and  after  ber 
death  five  thousand  doBars  to  Joseph  B.  Gar- 
ret in  trust  for  her  daughters,  of  whidi  sum 
one  thousand  dollars  is  for  the  use  of  Matilda 
I  Qarrett,  his  wife,  and  four  tiiousand  dollars 
I  for  the  use  of  Anna  E.  llosenbainn,  free  from 
the  control  of  iter  husband."    The  bill  theu 
sets  o<at  tliat  tbe  said  Mary  Beybold  Is  de- 
j  ceased;  that  In  June,  18»4,  ^orQy  aftw  her 
■  death,  tbe  Olrard  Life  Insarance  Annuity  & 
I  Trust  Company  of  Philadelphia,  trustee  un- 
,  der  the  will  of  Coffin,  paid  oyer  to  said  James 
£.  Qarrett,  as  trustee  for  Anna  P.  Hosen- 
baum.  tbe  simn  of  94,000,  less  a  oollateral  In- 
I  herltance  tax;  that  Garrett,  although  reqnest- 
'  ed      Anna  P.  Rosenbaum  to  pay  over  to  her 
the  said  sum,  or  to  assign  t3o  her  tbe  securities 
I  pupdiased  therewith,  refused  to  do  so;  that 
Garrett  was  at  tbe  time  he  was  appointed 
I  trustee  under  the  will,  as  wett  as  when  he 
j  was  paid  the  siUd  sum,  and  sdU  Is,  &  restdent 
I  of  New  Jersey;  tbat  William  C'otBa  previoas 
to  1872  had  been  for  many  years  a  resident 
1  of  New  Jersey,  and  died  seised  of  re^  estate 
I  in  New  Jersey;  that  Anna  P.  Rosenbaum  Is 
I  married  to  one  WUIIam  S.  Rosenbaum.  The 
j  answer  resists  the  prayer  for  Injunction  by 
setting  up  a  proceeding  In  Pennsylvania  al- 
ready commenced  at  tbe  time  of  the  filing  of 
tUs  bUl,  and  resists  the  prayer  for  relief  by 
setting  up  that  the  rights  of  the  parties  un- 
der the  trust  are  to  be  measured  1^  tbe  law 
of  Pennsylvania,  which  law  the  answer  sets 
out    There  are  both  an  answer  and  an 
amended  answer.   The  facts  set  up  in  these 
answers  in  respect  to  the  first  point  are 
tbese:  That  before  the  filing  of  this  Mil  the 
trustee  filed  hte  account,  showing  the  condi- 
tion of  the  trust  estate  from  the  date  when 
the  trustee  received  tbe  same,  with  tbe  or- 
phans' court  of  the  county  of  Philadelphia, 
as  be  was  required  to  do  by  the  laws  of 
Pennsylvania,  to  wblch  be  was  amenable: 
that  he  filed  his  account  as  trustee  aforesaid 
as  well  for  tbe  purpose  of  having  his  account 
passed  as  also  for  the  purpose  of  having  de- 
termined, in  the  jurisdiction  which  be  was 
advised  liad  control  of  the  matter,  tbe  status 
of  tbe  trust,  and  the  dmracter  of  the  trus- 
tee In  r^atiou  thereto  as  trustee,  as  well  as 
the  extsnt  of  tbe  control,  if  any,  which  tbe 
cestui  que  trust  may  have  over  the  trust 
fund;  that  the  account  was  duly  advertised 
for  presentation  to  tbe  said  orphans'  court  on 
January  8,  1898,  and  a  eopy  thereof  was  sent 
to  tbe  cestui  que  trust;  and  that  immedi- 
ately thereafter  tbe  complainant  Hied  Ihls 
bilL   Tbe  amended  answer  sets  op  tke  fit- 
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Ids  <a  the  trust  account;  that  the  traetee 
save  to  the  comiiUiliuuit  the  notice  of  such 
application  which  la  required  to  be  given  by 
the  laws  of  PennaylTanla  and  the  practice 
of  the  orphans'  court;  that  the  application 
and  the  proceedings  taken  by  defendant  In 
the  said  orphans'  court  In  Its  regular  course 
raised  and  required  a  determination  of  tlie 
question  whether  or  not  the  principal  of 
the  tniBt  estate  should  remain  in  the  custody 
of  the  defendant  as  trustee,  to  be  used  by  him 
for  the  purposes  Indicated  by  the  testator's 
win,  or  whether  the  said  principal  should  be 
paid  OTer  to  the  complainant  as  cestui  que 
trust,  and  this  defendant  be  discharged  as 
trustee;  that  said  application  lias  bem  heard 
and  determined  hy  the  said  court,  which  has 
rendered  an  opinion  npon  the  questions  rais- 
ed Ijefore  it.  which  opinion  Is  annexed  to  the 
answer.  In  respect  to  fibe  prayer  of  the  bill 
that  this  court  shall  order  the  trustee  to 
transfer  the  trust  i»nperty  to  the  complain- 
ant, the  answers  Kver  that  the  law  of  the 
te8tatar*a  domicile  must  control  all  questions 
as  to  the  status  of  the  trust  fund  and  its  dis- 
Vositlon;  that  the  trust  is  known  under  tlie 
law  of  said  state  as  "a  man.'led  woman's 
s^aiate  use  tract,"  the  priiu^  of  which 
la  not  sut^Ject  to  the  control  of  tbe  cestui  que 
trust  during  tlie  lifetime  of  her  hnsbsad. 

Thomas  D.  Hall,  for  coraplalnunt.  Norman 
Orey  and  A.  H.  Wlntersteen.  for  defendant 

REED,'y.  a  (after  stating  the  facts).  The 
complainant  filed  her  Mil  opon  the  theory 
that  Garrett,  her  trustee,  holds  the  fund  be- 
queathed to  him  In  trust  for  her,  as  a  passive 
trustee,  and  that  he  is  bound,  npon  her  re- 
qnest,  to  transfer  the  property  to  her,  or  to  I 
soch  person  as  she  may  name.  The  bill,  as  i 
alrea^  stated,  prays  that  the  trustee  may  be  i 
decreed  to  surrender  the  trust  i»oper^  to  the  | 
complainant,  and  also  that  be  may  be  restrain- 
ts from  taUng  any  proceeding  in  ai^  other 
court  to  have  the  rights  of  hlmsdf  and  his 
cestui  que  tmst  settled.  The  ri^t  of  this 
coort  to  entertain  salts  of  this  character, 
when  the  parties  are  within  the  Jurtadlctlni 
of  the  oonrt^  even  when  tlie  trust  was  created 
In  a  foreign  state,  Is  entirely  settled.  Bfead 
T.  Merritt.  2  Paige,  404;  White  t.  White.  7 
GUI  *  J.  208;  Ctaalmen  t.  Hack,  i»  He.  124; 
Woodward  t.  SchatseU,  d  Johns.  Ch.  412.  It 
Is  also  settled  that  one  court,  having  obtained 
JnrtadictliMi  over  the  parties  to  a  controven^, 
may  enjoin  the  parties  from  proceeding  in  the 
£ourts  of  a  foreign  stete.  Stcwy,  Eq.  Jur.  pxa. 
SS»,  900;  1  Perry,  Itusts.  par.  72.  In  respect 
Iff  the  prayer  for  an  InJnncticMi,  it  is  obvions 
thst  the  tmstee  does  not  contemplate  Insti- 
tuting any  new  iwoceeding  In  the  courts  of 
Pennsylvania.  All  that  he  claims  Is  that  the 
iwoceedlng  already  taken  there  to  settle  bis 
account  as  trustee  Involves  a  settlament  of 
the  rigbte  of  tlie  partiM  to  the  possession  of 
the  corpus  of  the  estate.  It  is  also  apparent 


that,  if  the  proceeding  already  taken  In  Penn- 
sylvania involves  the  determination  of  this 
question,  there  exists  no  special  equity  which 
would  Justify  this'  court  in  exercising  the 
rarely-exerted  power  of  restraining  parties 
from  pursuing  an  already  commenced  proceed- 
ing in  another  Jurisdiction.  It  Is  dear  to  my 
mind  that  no  injunction  as  prayed  should  be 
awarded. 

On  the  other  hand,  the  query  arises  whether 
the  present  suit  should  not  be  suspended  <x 
alwted  by  reason  of  the  pendew^  of  tlie  pro- 
ceeding! in  the  PennsylTania  trlbunaL  This 
Is  a  matter  of  discretion.  It  Is  dear  that  the 
matters  set  up  in  the  answer.  Intending  to  ex- 
hibit the  pendency  of  a  ^oceedhig  in  Penn- 
sylvania between  the  same  parties  and  in- 
volving the  same  subject-matter,  cannot  otfer- 
ate  as  a  plea  to  abatement  The  conrt  will, 
Itpwever,  somrtlmes  stay  the  domeatlc  auit 
tmtU  the  suit  in  a  foreign  state  is  dlqiosed  of. 
1  Daniell,  Oh.  Prac.  marg.  p.  616;  Kerr  v. 
WlUels.  48  N.  J.  I«w.  78,  2  Atl.  782.  It  is  ob- 
servaUe  that  in  the  cases  where  this  course 
has  been  taken  both  suite  were  commenced  by 
the  same  party.  I  do  not  think  that  the  mat- 
ters set  up  In  the  answ«c  show  so  clearly  that 
the  question  tovolved  in  the  present  suit  could 
be  determined  In  the  proceedings  for  account- 
ing to  Philadelphia  that  the  pteseut  suit 
should  be  suspended.  There  Is,  however,  not 
only  an  answer,  but  an  amended  answer. 
The  amended  answer  seU  up  that  the  ques- 
tion whetiier  the  corpus  of  the  trust  fund 
should  be  paid  over  to  the  cestui  que  trast 
has  been  heard  and  determined  by  the  foreign 
tribunal,  whldi  court  rendered  an  opinion,  a 
copy  of  which  Is  annexed  to  the  amamded  an- 
swer. The  (^iiiliHi  Is  that  under  the  law  of 
Pennsylvania  the  cestui  que  trust  Is  not  en- 
titled to  receive  the  trust  fund.  Hie  (v^on 
was  obviously  rendered  after  the  bOl  to  the 
present  case  was  filed.  Nevertheless,  if  it 
convinctogly  appeared  that  a  decree  had  hew 
already  made  by  a  court  having  Jurisdiction 
over  the  parties  and  the  subject-matter,  this 
suit  would  be  dismissed.  Such  n  decree  can 
be  set  up  In  an  aiuwer  aa  well  as  1^  a  plea. 
1  DanMl.  Ch.  Prac  nuag.  p.  661;  Davoue  v. 
Fanning,  4  Johns.  Ch.  198.  But  the  answer 
does  not  &ver  that  any  4ecree  or  order  has 
been  made  to  the  foreign  suit  The  opinion  of 
the  court  possesses  no  efficacy  as  a  bar,  no- 
leas  it  is  evidenced  to  a  oourt  of  record  by  a 
record,  which  the  written  opinion  is  not 
Whether,  apart  Cram  the  fact  Jnst  stated,  a 
decree  made  to  aoewdance  with  the  apinlon 
would  be  binding  vjfoa  the  cestui  que  trust, 
is  a  questlCT  not  easily  answered.  The  pro- 
bate court  of  PhUade^hla  had  the  power,  I 
thtok,  to  construe  the  will  wUch  It  had  pro- 
bated, and  to  settle  the  power  of  tbe  testo- 
nieutary  trustee,  although  he  resided  to  a 
foreign  state.  Chase  v.  Chase.  2  Allen,  lOl. 
But  whether  such  construction  rendered,  not 
ii|ion  a  l>lli  filed  for  that  purpose,  but  as  an 
incident  of  an  accauuttog  by  the  trustee  undei' 
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the  conditions  set  out  In  the  amended  answer, 
would  be  a  finality,  Is  donbtful.  Asnunlns, 
bowever,  that  the  question  Is  an  open  one, 
and  that  we  are  free  to  fry  the  rights  of  the 
parties  without  any  restrictions,  I  do  not 
think  that  the  complainant  is  entitled  to  the 
relief  she  seeks.  The  counsel  for  complain- 
ant admits  that  the  trust  created  by  the  will 
of  William  Coffin,  by  the  terms  of  which  fV 
000  Is  glTen  to  Garrett  in  trust  for  the  use  of 
Anna  B.  RoBenbaum,  free  from  the  control 
of  her  husband.  Is  by  the  law  of  Pennsyl- 
Tanla  regarded  as  an  active  trust,  and  the 
cestui  que  trust  has  no  right  to  the  posses- 
sion of  the  property  so  long  as  her  condition 
of  coverture  exists.  That  this  Is  the  law  of 
Pennsylvania  Is  set  up  In  the  answer,  and 
80  stands  as  a  fact  In  the  cause,  and  la  en- 
tirely settled  by  the  decisions  of  that  state  as 
they  are  collected  fn  the  opinion  attached  to 
the  answer.  As  already  otnerred,  the  will 
was  executed  In  FennsylTanla  by  a  testator 
domiciled  In  that  state  at  the  time  of  his 
deatii.  The  general  nde  Is  that,  as  respects 
the  personal  property  of  a  testator,  the  valid- 
ity and  meaning  of  the  will  are  to  be  deter- 
mined by  the  law  and  the  domldle  of  Oie  tes- 
tator. 1  Jarm.  Wills  (Rand,  ft  T.  Bd.);  S 
Theob.  WlUs  <4th  Bd.)  3,  4;  Story,  Confl. 
Laws,  fi  470;  8  Am.  ft  Bi«.  l&ac.  Law,  p.  686; 
In  re  Tmfort,  36  Ch.  DIv.  600.  In  Trotter  v. 
Trotter,  4  BUgh,  N.  S.  602,  Lord  Lyndhnrst 
said:  "There  are  certain  rules  of  constmctlon 
adopted  by  the  court,  and  the  expressions 
which  are  made  use  of  In  a  will,  and  the  lan- 
goage  of  a  will,  have  frequent  reference  to 
those  rales  of  construction;  and  It  would  be 
productive,  therefore,  of  the  most  mischie- 
vous consequences,  and  In  many  Instances  de* 
feat  the  Intention  of  the  testator,  If  those 
rules  were  to  be  altogether  disregarded."  And 
In  Harrison  v.  Nixon.  9  Pet  483-604,  Judge 
Story  writes:  'rrhey  [wills]  are  supposed  to 
speak  the  sense  of  the  testator  according  to 
the  received  law  and  usages  of  the  country 
where  he  Is  domlcUed,  by  a  sort  of  tacit  ref- 
erence, unless  there  Is  something  In  the  lan- 
guage which  reikis  or  controls  such  a  con- 
clusion. In  regard  to  personalty  In  an  espe- 
cial manner,  the  law  of  the  place  of  the  tes- 
tator's domicile  governs  the  distribution 
thereof,  and  wlU  govern  In  the  Interpretation 
of  wills  thereof,  unless  It  Is  manifest  that  the 
testator  had  the  laws  of  some  other  country 
than  his  own  In  view."  The  exercise  of  pow- 
ers conferred  by  a  testator  is  controlled  by  the 
law  of  the  testator's  domicile,  both  as  to  the 
execution  of  the  power  and  the  Interpretation 
of  It  Bli^ham's  Appeal,  64  Pa.  St.  34S;  Sew- 
all  V.  Wllmer,  132  Mass.  ISl;  Tatnall  V.  Han- 
key,  2  Moore,  P.  O.  342.  Now,  that  the  lan- 
guage of  a  will  creating  trusts  In  property 
stands  upon  the  same  footing  as  any  other  In- 
dication of  a  testamentary  disposition  of  prop- 
erty, seems  too  plain  for  discussion.  The  pow- 
er of  the  trustee  over  the  personalty,  and  the 
extent  of  the  right  of  the  cestui  que  trust  to 


It  are  to  be  ascertained  by  reading  the  will 
In  connection  with  the  law  of  testator's  domi- 
cile, unless  It  Is  manifest  that  the  testator 
had  In  mind  the  law  of  some  other  state. 

The  Insistence  of  the  counsel  for  tiie  com- 
plainant iB  that  it  must  be  concluded  that  the 
testator  intended  that  this  trust  should  be  ad- 
ministered and  construed  In  accordance  with 
the  laws  of  New  Jersey,  from  the  fact  that 
he  named  a  trustee  who  was  at  the  time  the 
will  was  made,  as  well  as  at  the  time  of  the 
testator's  death,  a  resident  of  New  .Tersey.  It 
Is  also  assumed  In  the  argument  that  the  ces- 
tui que  trust  was  also  at  the  same  time  dom- 
iciled in  this  state.  But  It  only  appears  in  the 
bill  that  it  was  filed  by  her  as  a  resident  of 
New  Jersey.  Where  she  resided  when  the 
will  was  made,  and  when  the  testator  died, 
does  not  appear.  Bat,  If  both  trustee  and  ces- 
tui que  trust  were  domiciled  In  New  Jersey 
at  the  dates  mentioned,  the  result  In  my  Judg- 
ment, Is  the  same.  Neither  condition  of  fact 
would  fix  upon  the  tratator  an  intention  that 
the  trust  should  be  construed  by  the  law  of 
New  Jers^.  There  Is  a  line  of  cases  In  which 
truste  are  so  dearly  to  be  administered  In  a 
foreign  state  that  many  quesUons  which 
would  be  otherwise  determined  by  the  domi- 
cile of  the  testator  win  in  these  Instances  be 
determined  by  the  situs  of  the  trust  These 
are  cases  of  ^fte  to  charities  established  fn  a 
country  or  a  state  other  tiian  the  domicile  of 
the  testator.  The  rule,  aa  stated  In  Mr.  Barr's 
work  on  International  Law  (page  8329,  fa  this: 
"When  a  testator  has  appointed  a  cbnttnnlng 
trust,  with  a  legal  habitation  In  anothw  coun- 
try (e.  g.  for  the  establishment  of  a  system  of 
charitable  education  there),  tben  the  law  of 
that  country  wIU  regulate  the  conduct  of  the 
trustee  appointed  for  the  management  of  the 
bequest,  and  vrJU  hiteipret  according  to  Its 
own  rules  the  soeeession  of  tbe  original  tms- 
tees  prescribed  by  the  testator.  If  he  has 
nsed  ttie  word  lielrs'  of  the  original  trustees, 
the'  law  of  the  place  of  admlntotratton  wUt 
read  the  word  *helrs'  In  Its  own  sense.**  The 
cases  cited  In  support  of  this  statement  are 
Provost,  ete.,  of  Edinburgh  v.  Anbery,  Amb. 
238;  Attorney  General  v.  Leplne,  2  Swonst. 
181;  Emery  t.  Hill,  1  Rnss.  112.  So  It  was 
held  In  Cfaamberialn  v.  Chamberlain,  4S  N.  Y. 
424,  that  where  there  was  a  bequest  to  a  for- 
eign charity  the  money  would  be  ordered  paid 
over  to  the  proper  parties,  leaving  the  courts 
of  the  state  where  the  charity  Is  to  be  estalK 
lished  to  provide  for  Ita  administration.  Tbe 
construction  of  the  will,  however,  Is  control- 
led by  the  law  of  the  testator's  domicile.  To 
the  same  effect  Is  the  case  of  Bnrbank  v. 
Whitney,  24  Pick.  164.  This  line  of  cases 
does  not  seem  to  afford  much  assistance  to  the 
attempt  to  withdraw  the  construction  of  tbe 
present  trust  from  the  control  of  the  law  of 
the  testator's  domicile.  It  was  apparent  In 
those  cases  that  tbe  testator  intended  that  tho 
bequests  should  be  nsed  by  the  charitable 
organisations  in  the  same  way  that  they  used 
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an  of  their  propert7.  A  generftl  beqtiest  to 
>nch  a  diarltaUe  body  would  Import  that  the 
fund  was  to  be  employed  and  administered 
for  the  scleral  porpoaes  of  the  charity  by  the 
Xwrsons  and  In  Uie  manner  provided  for  by  its 
own  laws  and  regnlattons.  These  cases  deal 
with  a  class  of  trusts  quite  different  from  the 
ordinary  tnut  created  by  a  gift  to  one  person 
for  the  use  ot  another.  The  former  class  of 
trustees  has  a  permanently  fixed  domicile, 
and  a  regnlarly  organized  ^stem  for  the  ad- 
ministration of  Its  funds.  The  latter  class 
bas  not.  These  cases  deal  with  matters  In- 
TOlrlug  the  administration  rather  than  the 
ronstructlon  of  trusts,  but  the  question  In  the 
case  in  hand  Is  primarily  one  of  construction. 
The  testator.  In  creating  the  trust,  has  em- 
ploypd  certain  words,  which  by  the  law  of  the 
place  of  his  domicile  affect  the  power  of  the 
trustee,  and  the  extent  of  the  right  of  the 
cestui  que  trnst  In  the  trust  fund.  The  testa- 
tor declared  that  the  complainant  Should  have 
the  use  of  the  tnist  fund,  "free  from  the  con- 
trol of  her  husband.'*  The  courts  of  Pennsyl- 
rania  have  adopted  the  rule  enunciated  by 
Chancellor  Kmt  In  his  gw&t  opinion  deliv- 
ered  in  the  case  of  Tmstees  v.  Jaques,  3  Johns. 
Ch.  78.  Chancellor  Kenl^s  opinion  was  that  a 
wife  holds  her  s^iarate  property  wltti  only  the 
degree  of  power  to  control  and  dispose  of  the 
samn  which  is  opressly  given  her  by  the  In- 
strument creating  the  separate  estate;  that 
the  married  woman  Is  not  to  be  deemed  a 
feme  sole  for  all  purposes  In  respect  of  her 
separate  property,  and  Is  not  left  In  a  position 
to  be  cajoled  out  of  It  by  her  husband,  or 
stripped  of  It  by  her  creditors.  Therefore, 
whenever  It  appears  that  property  left  to  a 
wife  Is  to  be  tree  from  marital  Influence,  the 
courts  of  Pennsylvania  hold  tiiat  It  Is  to  be 
preserved  In  the  hands  of  a  trustee  during  the 
period  of  coverture  (Perry  v.  Borleau,  10 
Serg.  &  B.  206),  although  the  trustee  has  no 
active  duties  to  perform  <Lancaster  v.  Dolan, 
1  Rawle,  24T).  The  present  bill  was  filed  tax 
tbls  court,  obviously,  because  It  was  supposed 
that  the  law  of  New  Jersey  Is  more  favorable 
to  the  claim  of  the  complainant;  for  the  rule 
prevailing  In  Pennsylvania  bas  not  been 
adopted  here.  The  decision  of  Chancellor 
Kent  in  Trustees  v.  Jaques,  siyira,  was  revere* 
ed  by  the  court  of  errors;  that  court  holding 
that  a  married  woman's  power  to  dispose  of 
separate  property  given  to  a  trustee  for  her 
use.  free  from  the  debts  and  IntermeddllDg 
of  her  husband,  was  absolute,  and  she  could 
give  it  to  her  husband  If  she  so  chose.  This 
view  of.  the  power  of  a  married  woman  over 
her  separate  property  was  adopted  by  this 
court  hi  Leaycraft  v.  Hedden,  4  N.  J.  Eq.  512. 
The  modern  doctrine  of  the  British  courts  of 
equity  also  is  that  the  creation  of  a  separate 
estate  in  a  married  woman,  unless  coupled 
with  a  restraint  upon  alienation  or  anticipa- 
tion, confers  an  absolute  Interest  in  the  equi- 
table estate.  Whether  the  Interest  of  the  mar- 
ried woman  Is  limited  to  a  right  to  receive  the 
Income  during  her  coverture,  or  she  has  a 


ri^t  to  receive  the  entire  estate,  depends  up- 
on whether  the  trustee  has  any  active  duties 
to  perform  in  respect  to  the  trust  estate.  If 
he  has  not,  then  he  can  be  called  upon  to  con- 
vey the  estate  to  the  cestui  que  trust,  or  to 
her  appointee,  even  If  such  appohitee  Is  the 
husband  of  the  married  woman.  So  It  Is  as- 
sumed that  by  the  law  of  this  state  this  trust, 
the  trustee  having  no  active  duties  to  per- 
form. Is  a  passive  trust,  and  the  trustee  can 
be  called  npon  to  transfer  the  corpus  of  the 
trust  fund  to  whomsoevra-  the  cestui  que 
trust  may  designate.  It  Is  clear  that  If  the 
trust  now  In  question  had  been  created  In  this 
state,  and  at  a  time  preceding  the  existence 
of  our  statutes  giving  a  married  woman  a 
separate  property  hi  bequests  and  devises  to 
her,  this  would  have  been  Its  effect  It  may 
perhaps  be  queried  whether  such  a  trust  creat- 
ed since  the  enactment  of  those  statutes 
should  receive  the  same  construction;  for  the 
woribi  used  are  now  useless,  unless  the  tes- 
tator had  In  mind  an  Intmtlon  to  guard  the 
married  woman,  hi  all  events,  against  the 
force  of  marital  persuasion  or  brutality.  If, 
however,  as  I  think,  the  question  In  hand  is 
one  of  construction,  and  therefore  the  testa- 
tor Is  presumed  to  have  used  the  words  creat- 
ing the  trust  hi  view  of  the  law  of  the  state  of 
his  domlcUe,  the  rights  and  duties  of  the  par- 
ties are  plain.  The  trustee  Is  entitled  to  hold 
the  corpus  of  the  fund  during  coverture. 


BISHOP  et  aL  v.  KENT  ft  STANLEY  CO.' 

^pmne  Court  of  Rhode  Island.  Aug.  4, 
189a) 

CoRPoaATioHS— ICoRTO&OBs— VAMnrrr— Wno  »at 

ATTAOE— ESTOFPBU 

1.  VMation  of  a  diarter  provision  that  the 
corporation  shall  make  no  mortga^  vltliout 
consent  of  three-fourths  of  the  stocklioIderB  does 
not  render  the  mortgage  void,  bat  only  void- 
able. 

2.  Stockholders  may  not  question  a  mortgage 
executed  by  the  corporation  in  violation  of  a 
charter  prorision  that  no  mortgage  shall  be 
made  without  consent  of  three-fotirths  or  the 
stockholders,  where  the  mortgage  was  given 
in  compromise  vt  a  suit  against  the  corporation, 
and  there  was  no  bad  faith,  and  the  stockhold- 
ers present  at  the  next  annual  meeting,  al- 
thongh  not  representing  three-fourths  of  the 
stock,  approved  the  records  of  the  special  meet- 
ing which  attempted  to  authorize  the  mort- 
gage, and  the  conmratlon  had  paid  an  install- 
ment of  interest  thereon,  and  a  year  and  a  half 
had  elapsed  without  action  being  taken  by  any 
stockholder. 

3.  A  charter  provision  that  the  corporation 
shall  make  no  mortgage  without  consent  of 
three-fourths  of  the  stockholders  cannot  be  tak- 
en advantage  of  by  the  corporation  or  its  cred- 
itors, but  only  by  stockholders. 

Suit  by  John  "W.  Bishop  &  Co.  against  the 
Kent  &  Stanley  Company.  On  separate  ap- 
plications of  Stephen  O.  Edwards,  assignee  of 
the  Kent  &  Stanley  Company,  Limited,  and 
of  Joshua  S.  Ingalls,  both  of  whom  had  been 
ma'de  parties  defendant,  for  the  modification, 
of  a  decree  entered  In  the  suit  [Modified. 
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Bassett  &  Mitchell,  for  petitioner.  WHaon 
&  Jencbes,  for  respondent  Kent  &  Stanley 
Co.  Chas.,  Wm.  R.,  &  G.  F.  TilllDfihast, 
for  BrowBf  mortgagee.  Comstock  &  Gard- 
ner, for  assignee  of  Kent  &  Stanley  Co. 
Samuel  Norrls,  Jr.,  for  reepondent  ingaiin. 

TILUNGHAST,  J.  This  case  Is  now  be- 
fore the  court  upon  the  application  of  Stephen 
O.  Edwards,  assignee  of  the  Kent  &  Stanley 
Company,  Limited,  who  upon  his  petition  haa 
been  made  a  party  defendant,  for  a  modiflca- 
tion  of  the  decree  In  said  cause  by  which 
the  same  was  referred  to  a  master  to  make 
sale  of  the  premises  described  In  the  peti- 
tion. In  such  manner  that  the  net  balance  re- 
maining in  the  hands  of  the  master,  after  the 
payment  of  the  amount  of  the  petitlonei''8 
Hen,  shall  be  paid  to  him  as  such  assignee; 
and  also  upon  a  similar  application  of  Joshua 
Ingalls,  who  upon  his  petition  has  also 
been  made  a  party  defendant,  and  who  claims 
to  hare  a  mortgage  upon  the  premises  de- 
scrit>ed  in  the  petition,  for  the  sum  of  ^10,- 
000,  with  accrued  interest,  and  who  asks 
that  said  decree  may  be  so  modified  as  to  pro- 
vide for  the  payment  to  him  of  so  much  of 
said  net  balance  as  Is  necessary  to  discharge 
said  mortgage.  The  defendant  Edwards,  aa 
assignee,  opposes  the  application  of  said  In- 
giills,  upon  the  ground  that  the  mortgage  iieid 
by  him  Is  Invalid,  and  that  he  has  no  right  to 
a  lien  upon  the  premises  therein  described,  or 
upon  the  proceeds  of  the  sale  of  the  premises 
In  the  hands  of  the  master. 

The  material  facts  In  the  case  are  these: 
The  Kent  A  Stanley  Oompany,  Limited,  in 
consideration  of  the  conveyance  to  It  of  all 
ibe  property  belonging  to  the  Kent  &  Stan- 
ley Company,  agreed  to  assume  all  the  obli- 
gations of  that  company.  Said  Joshua  S.  lu- 
gulis  brought  an  action  in  the  United  States 
circuit  court  for  the  district  of  Rhode  island 
against  the  Kent  &  Stanley  Company  to  re- 
cover the  sum  of  $21,000,  which  had  been 
paid  by  him  for  treasury  stock  of  that  com- 
pany, which  he  alleged  he  had  been  Induced 
to  purchase  by  false  and  fraudulent  repre- 
sentations. Pending  the  trial  of  that  case,  it  ap- 
pearing; to  the  satisfaction  of  the  defendant's 
counsel  therein  that  there  was  very  little 
donbt  that  a  verdict  would  be  rendered 
against  the  company  for  the  full  amount  of 
the  ptalntlfTs  claim,  with  Interest,  and  also 
that  such  a  verdict  would  end  the  company, 
—that  is,  that  It  would  be  unable  to  meet 
such  a  liability,— they  advised  a  settl^nent; 
iKlieving  that  If  a  compromise  could  be  ef- 
fected, wherebya  small  part  of  the  claim  could 
be  paid  at  once,  and  the  balance  postponed  for 
a  considerable  thne,  the  company  would  be 
able  to  "weather  the  gale  and  get  through." 
Thereupon  an  agreement  was  made  between 
said  Ingalls  and  the  officem  of  the  Kent  &. 
Stanley  Company,  Limited,  and  Us  counsel, 
by  the  terms  of  which  the  Kent  &  Stanley 
Company,  Limited,  was  to  pay  lujialls  $1,500 
In  cash,  $1,S00  la  unsecured  notes  of  the  com- 


pany, and  $10,000  in  a  note  of  tlie  ccanpany 
secured  by  mortgage  upon  real  estate,  $1,000 
to  be  payable  each  year  from  the  date  of  the 
mortgage,  which  was  December  22,  ISOC,  and 
the  balance  at  the  end  of  five  years  from  such 
date,  with  interest  at  5%,  and  also  to  Issue  to 
him  60  shares  of  the  preferred  stock  at  par; 
and  thereupon  the  action  was  entered,  "Set- 
tled." In  order  to  carry  out  this  agreement, 
a  special  meeting  of  the  stockholders  was 
duly  called  for  January  5,  1S97,  at  which 
meeting  the  total  number  of  stiares  represent- 
ed was  2,784;  the  record  not  showing  what 
part  of  this  was  preferred  and  what  part 
common  stock.  1,773  shares  voted  In  favor 
of  the  proposition  of  settlement  as  above  In- 
dicated, and  1,011  shares  voted  against  it 
The  vote  was  declared  carried  by  the  presi- 
dent, and  subsequently  the  mortgage  was  ex- 
ecuted by  the  proper  officers  of  the  company, 
in  pursuance  of  the  authority  of  said  vote, 
and  was  delivered  to  said  IngaUs,  and  by  him 
duly  recorded.  On  January  20,  1897,  the  an- 
nual meeting  of  the  stockholders  of  said  com- 
pany was  held,  at  which,  among  other  things, 
the  xecords  of  the  last  meeting— the  one  firdt 
above  referred  to— were  read  and  approved. 
After  the  holding  of  said  first-mentioned 
meeting,  Messrs.  Wilson  &  Jenckes,  of  coun- 
sel for  the  defendant,  notified  said  Ingalli 
that  the  mortgage  In  question  had  bees  duly 
approved  by  the  stockholders.  June  21.  1S97. 
the  said  company  paid  the  Interest  on  said 
mortgage  note  for  six  months,  amounting  to 
$250.  Since  the  said  meeting  of  the  stock 
holders  at  which  said  vote  of  settlement  wa^ 
passed,  no  stockholder  of  the  company  has 
made  any  objection  to  the  giving  of  said 
mortgage  or  the  making  of  the  settlement 
Section  4  of  the  charter  of  the  defendant  cor- 
poration provides  aa  follows:  "Sec.  4.  The 
holders  of  preferred  and  oommon  stock  is- 
sued under  authority  of  this  act  shall  have 
an  equal  voice  in  the  management  of  the  cor- 
poration on  ail  questions  of  majorities  and 
quorums  and  no  bond  of  this  company  shall 
be  Issued,  nor  shall  any  mortgage  be  made 
upon  any  of  its  property,  without  the  con- 
sent of  the  holders  of  record  of  at  least  7tt% 
of  the  preferred  and  of  the  common  stock." 
At  the  time  of  tb«  meeting  on  January  5, 
1887.  the  capital  stock  of  the  company  con- 
sisted of  shares  of  preferred  and  2.000 
shares  of  common  stock.  On  December  3, 
1S97,  a  receiver  of  ttie  corporation  was  ip- 
pointed,  and  on  January  ID,  1S96,  the  corpora- 
tion filed  its  voluntary  petition  in  Insolvency. 
It  has  since  been  adjudged  Insolvent,  and  the 
defendant  Edwards  has  been  appointed  as- 
signee. 

In  view  of  the  foregoing  facts,  the  ques- 
tion raised  is  whether  said  mortgage  Is  valid. 
The  defendant  Edwards  claims  that  It  is  not, 
but  that  It  Is  absolutely  null  and  void,  be- 
(Ause  it  w^as  made  without  the  consent  of  the 
holders  of  the  requisite  amount  of  stock.  Thu 
defendant  Ingalts,  on  the  contrary,  clslnie 
that  the  mortgage  Is  valid,  on  tlie  sronodB: 
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(1)  That  the  corporatloii  1b  estopped  to  deny 
Its  validity;  that  one  dealing  wltb  a  corpon- 
tfon  baa  a  rlgbt  to  presome  that  tBstnunents 
daly  execnted  bj  tbe  offlcers,  and  wltkln  tbe 
scope  of  the  powrs  of  the  corporation,  are 
duly  avtborlaed.  (2)  That  a  corporation  re- 
celTlBg  the  benefit  of  a  mortgage  Is  estopped 
to  deny  in  validity.  (8)  That  neither  tbe 
crediton  nor  the  assignee  la  iBsotvency  can 
Question  the  mortgage.  And  <4)  that  ac- 
qnlescence  by  the  corporation  ratifies  tbe 
mortgage. 

We  think  tt  ti  very  clear.  In  tbe  first  place, 
that  the  mortgage  In  qoestlon  Is  not  void,  bnt 
at  iDoat  Is  only  vcddable.  The  making  there- 
of waa  unqnestlonaMy  an  act  within  the 
scope  of  the  corporate  powers  of  the  defend- 
ant company,  although  the  power  to  give  the 
mortgage  was  not  exercised  In  accordance 
Kith  the  charter.  Haynea  v.  Ocrvlngton,  13 
Smedea  A  M.  406;  City  of  Memphis  v.  Ens- 
ley,  6  Baxt  563;  Ulnlng  Co.  t.  Baker,  3 
Nev.  886;  Ditch  Oo.  v.  ZeUerbacb,  87  Cal. 
548L  Even  If  the  charter  had  expressly  pro- 
vided that  a  mortgage  givm  without  the 
consent  of  the  holders  of  the  requisite  amount 
of  wtoc^  'Should  be  void  and  of  no  effect," 
there  Is  ahoadance  of  antiwrlty  to  the  effect 
Oiat  then  It  would  be  only  voidable.  Beecfaer 
V.  MIU  Go^  46  Mich.  108,  7  N.  W.  6D5,  and  cas- 
es dted;  Bowan  v.  Johnson,  17  R.  I.  778,  SI 
AU.  8M>;  Colt  Oenmerctal  Co..  20  R.  t. 
— ,  fir  AH  811;  Pearson  v.  Chapln,  44  Pa. 
St  11-17;  Oreen  v.  Kemp,  13  Mass.  51S; 
Harrcy  ▼.  Vamey.  08  Blaas.  120.  See,  also. 
State  V.  Richmond,  26  N.  H.  287.  289.  Ttie 
reason  upon  whldi  these  and  other  similar 
auM  are  liaaed  is  that  wtera  the  evident  In- 
tentkB  of  tlK  atatote  la  to  fnnilah  protection 
to  c«1aln  determinate  Individuals,  and  mo 
qoestlon  of  public  policy  la  Involved,  the  pur- 
pese  of  the  atatote  la  anfllelently  accomplish- 
ed If  «bA  peiBona  are  given  tbe  Ubo-ty  of 
avddmc  tt.  The  ttatnte  in  die  case  at  bar 
waa  BaaUUtly  paaasd  tot  tke  protection  of 
tbe  ataddioldas  of  tbe  defendant  corporatlim 
ealy.  The  corpoimta  piapertyi  E^nsoentea 
both  the  prefoied  and  eoauioii  ata^  was 
aot  to  Be  iBcnmbaKd  withovt  the  consent  of 
■tockhalden  holding  at  leant  threfr-foarttis  of 
said  atoek.  Hasty  and  iB-consldered  action 
would  tbos  be  avoided,  uid  th»  will  of  the 
large  majority  of  the  stockholders  only  would 
controL  But,  while  It  was  clearly  tbe  light 
of  the  stockholders  to  Insist  upon  the  strict 
observance  €t  aald  provision,  yet,  aa  U  was 
made  aolely  for  their  benefit,  they  could  oa- 
doubtedly  vnitve  their  right  to  such  observ- 
ance, and  thereby  make  valid  and  binding 
what  otherwise  would  not  have  been  binding 
vBoa  tbem.  See  Amerlcaa  Nat  Bank  v. 
Oriental  MUla,  17  B.  L  S51,  23  AtL  795.  No 
stodcholder  la  the  defendant  corporatlao  has 
taken  any  abept  to  avoid  the  mortgage  In 
qaestloa,  aJthongh  more  flian  a  year  and  a 
balf  has  elapsed  since  It  was  ji^ven;  the  rae- 
ordi  of  the  meeting  at  whicdi  U  was  voted  to 
give  tbe  same  were  duly  a^roved  by  tbe 
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steckholdeni  present  at  tbe  next  meeting 
thereof,  which  was  the  annual  meeting,— see 
Society  T.  Paddock.  80  DL  288  (altbou^b  It 
should  bare  be  stated  that  the  holders  of  tbe 
required  amount  of  stock  to  approve  the  giv- 
ing of  a  mortgage  were  not  present  at  said 
annual  meeting);  and  tbe  oorporatlon  Itaelf 
has  ratified  the  act,  to  the  extent  of  paying 
tbe  first  Installment  of  Interest  on  tbe  nHxrt- 
gage.  Moreover,  tin  mortgage  was  given  for 
a  valuable  conslderatloD,  and  no  question  Is 
made  that  the  parties  thereto  acted  In  the  nt- 
moat  good  faith  In  the  entire  tranaaetlon.  In 
view  of  these  tacts.  It  la  <lear,  we  think,  that 
BO  far  aa  the  corporation  Is  concerned  the 
mor^ge  la  a  valid  and  Undlng  Instrnment. 
Railway  Oo.  v.  Oentry,  «9  Tex.  <t3&,  8  8.  W. 
08;  Campbell  v.  Mining  Co.,  01  Fed.  1; 
Thomp.  Corp.  |  6168;  Boyoe  v.  Goal  Co.,  87 
W.  Ta.  7S,  16  S.  E.  801;  Plttslnirgh,  a  *  St. 
L.  Ry.  Co.  V.  Keokuk  A  H.  %ldge  Go.,  181 
n.  S.  S71,  9  Sup.  Ct  770;  Boaton  A  P.  B. 
Corp.  V.  New  York  A  N.  B.  R  Go..  IS  R.  L 
266. 

Tbe  only  remaiidng  qoeatton  which  we 
need  to  conMer,  therefore,  Is  whether  tbe 
credltdia  of  the  eorpoiatlon,  who  are  repre- 
sented by  the  asi^ee,  can  take  advantage 
of  tbe  defect  In  tbe  mortgage.  The  answer  to 
this  question  dependa  upon  the  conatruetfon 
to  be  pnt  upon  the  charter  provtotoa  above  re- 
cited. Does  tt  Include  creditors,  or  doea  it 
apidy  ariely  to  ttie  stockholders  of  tbe  cor- 
poraticnT  We  tblnk.  aa  already  Intimated, 
that  It  was  enacted  st^ly  for  tbe  protection 
and  ben^t  of  the  stockholders,  and  hence 
that  fxedltota  of  tbe  ootporation  cannot  be 
heard  to  qaeatlon  the  validity  of  the  mort- 
gage on  tbe  gvomid  that  the  requtalte  annnnt 
of  atoek  waa  not  repreanted.  Hwvey  v. 
Railway  Go..  28  Fed.  169,  Is  dearly  to  point 
There  the  credltora  of  tbe  oompany,  who 
were  partlea  to  the  bill,  contended  that  In  the 
execution  of  tbe  mortgages  In  question  cer- 
tain leqniremento  of  tbe  statute  of  IlUnoIs 
woe  not  obaored,  and  consequently  that 
said  Instruments  wove  void.  But  the  court 
(Harlan,  J.,  delivering  the  OEdnton)  held  that 
the  objectlai  could  not  avail,  for  aevieral  rea- 
sons, one  of  which  waa  that,  aa  tbe  railroad 
company  admitted  tbe  execution  and  Oeltv- 
ery  of  the  mortgage,  'it  muat.  aa  between 
Che  company  and  Ita  creditors,  be  deemed  a 
valid  Instrnment"  "The  pvovl8l<w  In  the  act 
of  1872,"  said  the  court,  "making  the  assent 
of  a  given  number  of  stockholders  essential 
to  the  validity  of  a  mortgage,  la  primarily, 
If  not  exiAusively,  for  the  benefit  of  stock- 
holders. If  It  be  conceded  that  stockholdera 
of  a  railroad  corporation  formed  under  the 
act  of  1672  could,  aa  agahiat  bona  fide  hold- 
ers of  bonds  secured  by  a  mortgage  executed 
by  awdi  eorpiHmtlon,  def^t  a  mortgage  not 
execnted  with  the  expressed  assent  of  the 
rcqulalte  number  of  stockholders.  It  does  not 
follow  that  the  creditors  of  the  corporation 
could  raise  any  such  question.  Under  tbe  clr^ 
cumsiauces  disclosed  by  the  record,  the  stock- 
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holders  ol  the  Paris  &  ^l^rre  Haute  Ballroad 
Compaiv  ue  estopp^  to  say  that  the  mort- 
gage Is  not  a  TRild  security,  according  to  Its 
terms,  for  the  payment  of  the  bonds  intend- 
ed to  be  secured  by  It  Much  less  can  cred- 
itors urge  such  an  objection,  particularly 
vhen  the  state  has  not  by  any  direct  proceed- 
ing questioned  the  validity  of  the  mortgage 
under  the  act  of  1872."  In  Watts*  Appeal,  78 
Fa.  St  394,  the  court  states  the  law  thus: 
"When  an  act  done  by  directors  Is  In  excess 
of  their  authority,  yet  If  It  has  been  done  with 
the  bona  fide  Intent  of  benefltli^  the  corpora- 
tion which  they  represent  and  a  sharehold- 
er, knowing  ther«)f,  does  not  dissent  within 
a  reasonable  time,  his  assent  to  tbe  act  will 
be  presumed,  and  he  will  be  estopped  from 
gainsaying  it"  Mr.  Jones,  In  his  work  on 
Real  Property  (section  lfi3),  says:  "A  mort- 
g^e  by  a  corporation,  made  without  the  as- 
sent or  vote  of  a  certain  portion  of  its  stock- 
holders, as  required  by  statute,  can  be  at- 
tacked only  by  the  coii^orators.  Objection 
to  its  validity  cannot  be  made  by  the  corpora- 
tion itself  in  defense  to  a  suit  to  foredose  the 
mortgage.  Such  a  provision  Is  for  the  pro* 
tectlon  of  the  stockholders,  and  they  alone 
are  wronged  by  the  execution  of  a  mortgage 
In  vicdation  of  the  statute,  and  they  alone  can 
raise  tlie  question  of  the  validity  of  the  mort- 
gage." Mr.  Beach,  In  his  work  on  Private 
Corporations  (section  744),  says:  "The  cor- 
porators, and  no  one  else,  can  raise  objections 
to  proceedings  under  acte  restricting  the  pow- 
er of  the  directors  to  mortg^."  See,  also, 
Thomas  v.  BaUway  Co.,  104  111.  462;  Fonn- 
telne  r.  Railway  Co..  L.  R.  5  Bq.  323;  Gano 
V.  RaUway  Co.,  60  Wla.  15,  17  N.  W.  15;  In 
re  Bomford  Canal  Co.,  24  Ch.  Dfv.  02.  We 
are  of  opinion,  also,  that  in  view  of  the  tacts 
appearing  In  the  case  at  bar,  the  stockhold- 
ers, by  acquiescing  In  the  mortgage  In  ques- 
tion, wonld  now  be  estopped  from  setting  up 
Its  luTOlldlty,  even  if  they  were  disposed  to 
do  so.  which  they  evidently  are  not  Sheldon 
Hat  Blocking  Co.  v.  Elckemeyer  Hat  Block- 
ing Hach.  Co.,  90  N.  T.  607.  It  Is  tme  that 
knowledge  of  the  giving  of  the  mortgage  on 
the  part  of  aU  the  stockholders  Is  not  shown, 
but  It  may  be  presumed  from  the  settlement 
of  the  suit  aforesaid,  and  the  record  of  the 
mortgage.  We  are  aware  that  there  is  some 
conflict  of  authority  upon  the  question  herein- 
before considered,  as  to  the  validity  of  ft 
mortgage  or  other  contract  which  Is  not  made 
and  executed  in  strict  compliance  with  the 
charter  provision;  but  we  think  the  decided 
preponderance  thereof  at  the  present  time  is 
In  accordance  with  the  doctrine  above  stated. 
And,  moreover,  as  said  by  the  court  in  Camp- 
bell V.  Mining  Co.,  51  Fed.  1,  In  commenting 
on  the  cases  which  take  the  view  that  a  con- 
tract not  made  in  strict  accordance  with  the 
charter  requirement  is  void:  "In  considering 
these  cases  the  conclusion  would  be  reached 
that  where  the  oflScers  of  a  corporation  had 
not  proceeded  In  the  manner  provided  by  law, 
their  acte  would  be  void.  But  there  appeai-s 


to  have  been  drawn  a  distinction  between 
cases  where  the  cwporatlon  has  no  power  1o 
act  and  those  where  It  has  mwA  power,  hut 
falls  to  perform  the  acte  to  question  In  the 
mode  or  manner  provided  by  law.  In  tbe 
former  the  acte  are  void;  In  the  latter,  void- 
able." This  distinction  Is  also  reci«ulied  In 
Zabriskle  v.  Railroad  Oa,  23  How.  396.  See, 
also,  Wood  V.  Waterworks  Co.,  44  Fed.  ISO; 
Pittsburg,  a  &  St  Ry.  Co.  t.  Keokuk  &. 
H.  Bridge  Co.,  131  C.  8.  STl,  9  Sup.  Ct  770. 

We  therefore  decide  that  the  defmdant  In- 
gallfl  Is  entitled  to  be  paid  the  amount  due  on 
his  said  mortgage  oat  of  the  fonda  in  tbe 
hands  of  the  assignee  before  declaring  a  div- 
idend to  tevor  of  tbe  other  credlton. 


IRELAND  V.  GLOBE  MILLING  CO. 
(Supreme  Court  of  Rhode  Uand.   Sept  29^ 
180&) 

CoHpoaATioxs--STocK— TRAXsna— Bt-Laws. 

1.  Rev.  St  Me.  e.  46,  i  2,  authorising  corpo- 
ratioDB  to  make  br-laws  consistent  with  the 
laws  of  the  state,  does  not  aotborise  a  by-law 
requiring  stockholders,  before  selling  their 
stock,  to  first  offer  it  to  the  corptHadon,  since 
the  ewrporatiott  cannot  In  the  absence  of  ex- 

Eress  anthorhy,  restrict  the  right  of  a  stock- 
older  to  dispose  of  bis  stock. 

2.  Hie  assiEOee  of  shares  is  not  bounit  by  a 
nrporate  by-law  passed  without  authority  of 
itatute,  to  which  his  assignor  assented,  each 
Lssent  being  a  personal  contract  with  the  ao- 
ignor,  and  enforceable  against  Iiim  only. 

Action  by  William  H.  Ireland  agalnat  ttie 
Jtobe  Milling  Company.  Heard  on  demurrer 
to  the  plea.  Demurrer  sustained. 

WUUam  a.  Sweetland.  fOr  plalntlfl.  Irving 
ChampUn  and  Warrra  R.  Perce,  for  defOnd- 
ant 

8TINES8.  J.  This  case  hsa  been  twiee  be- 
fore the  court  on  questions  of  pleading  suc- 
oeeafully  raised.  The  plaintiff  sues  the  de- 
fendant tm  damages  for  a  refusal  to  transfer 
stock  upon  Ite  books  to  him  which  bad  been 
sold  to  him  by  William  R.  Stearns,  the  owner 
of  record,  by  a  deUvery  of  the  c^tlflcate  and 
a  power  of  attorney  to  W.  H.  Sweetland  to 
make  the  transfer.  Recalling  only  tbe  pleas 
which  relate  to  the  question  now  before  us, 
title  defendant'a  third  plea,  at  tbe  first  hearing, 
set  up  the  fact  that  upon  Ite  oi^^aaliaUon.  Au- 
gust 10^  1802,  certain  by-^aws  were  adopted, 
providing  that  no  stockludder  should  sell  bis 
stock  until  80  days  after  an  offw  to  the  cor- 
poration, and  that  shares  could  be  transferred 
by  ludorsement  on  the  certificates,  but  the 
transfer  should  not  be  valid,  except  between 
the  parties,  until  the  same  should  be  record- 
ed on  the  books  of  the  company,  and  alk^g 
noncompliance  with  these  by-laws.  Tbe  xrialn- 
tiff.  In  reply,  set  up  certain  stetntes  of  Maine, 
where  this  corporation  was  created  and  ta  lo- 
cated, relating  to  corporations;  and,  following 
the  decision  of  the  snpmne  court  of  Maine  In 
Ballroad  Co.  v.  Kendall,  31  Me.  470,  we  held 
that  the  corporation  bad  no  power  to  pass 
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each  a  by-law,  becanse  tbe  statote  relating 
to  by-laws  gave  no  anthotlty  to  pass  a  by-law 
of  that  kind.  19  R.  I.  180,  32  AtL  921.  Tbe 
defendant  tben  filed  additional  pleai  set- 
ting np  tbe  sabatance  of  tbe  by-law  as  an 
agreement  between  tbe  aabscrlbera  to  the 
stotft  and  tbe  ctirpoiatlon.  It  appeared,  bow- 
erer,  that  the  certificate  of  organization  was 
not  filed  with  tbe  secretary  of  state  until 
August  81,  1882,  and  hence,  by  the  terms  of 
tbe  statnte,  the  organization  dU  not  become  a 
corporation  or  become  anthorlaed  to  do  busi- 
ness until  that  time.  Tbe  corporation,  there- 
fore coDid  not  hare  made  such  an  agreement 
on  August  la  18S2.  20  R.  I.  pt.  1,  p.  192,'  38 
AtL  116L  The  defendant,  by  fnrtber  amend- 
ment of  the  third  plea,  now  sets  up  Rev.  8L 
Me.  c.  46,  H  1,  2,  6,  12.  and  Id.  &  48,  S8  1, 
16-19,  InduslTe,  nnder  which,  especially  chain 
ter  46,  f  2,  pzoylding  that  CMporatlons  may 
make  by-laws  consistent  wltb  the  laws  of  tbe 
state,  It  la  argued  that  the  by-laws  In  question 
are  consistent  with  the  laws  of  the  state,  and 
so  the  corporation  bad  power  to  pass  tbem,  al- 
though they  are  not  among  the  classes  eou- 
merated  In  diapter  46,  |  6.  It  Is  also  set  out 
that  the  by-laws  have  been  contlnnonsly  In 
fwee;  The  plalntltt  demurs  to  tbe  plea  as| 
amended. 

The  question  thus  raised  la  the  validity  of 
tbe  limitation  of  a  stockholder's  right  to  trans- 
fer bis  stock  without  first  offering  it  to  tbe 
corporation  for  a  period  of  30  days.  We  fully 
agree  with  the  claim  of  tbe  defeadant  that 
this  question  should  be  decided  according  to 
tbe  law  of  tbe  state  of  Maine,  and  such  has 
been  our  effort  in  the  previous  opinion.  It 
Is  a  delicate,  and  not  always  a  satisfactory, 
task  to  declare  the  law  of  another  state.  It 
Is  to  be  regretted  that  this  precise  question 
bas  not  been  passed  upon  by  tbe  supreme 
court  of  Maine,  but  it  seems  to  ns  to  be  Includ- 
ed In  the  ratio  decidendi  of  Railroad  Co.  v. 
Kendall,  snpra.  That  case  bas  been  affirmed 
In  Corporation  r.  Woodman,  31  Me.  578,  and 
In  Railway  Co.  t.  Moore,  60  Me.  661.  We  are 
not  aware  that  It  has  in  any  way  since  been 
criticised  or  disapproved.  That  was  an  actlob 
»f  assnmpslt  for  a  subscription  to  corporate 
stock.  A  by-law  of  tbe  company  provided 
tnat.  "If  the  shares  of  any  snch  delinquent 
stockholder  shall  not  sell  for  a  sum  sufficient 
to  pay  his  assessments,  with  interest  and 
charges  of  sale,  be  shall  be  held  liable  to  the 
corporation  for  any  deficiency."  The  gist 
of  the  decision  la  that,  although  a  personal 
obligation  may  be  Imposed  upon  a  bolder  of 
stock  by  cliarter  or  statute  and  also  by  his 
express  agreement,  such  obligation  cannot  be 
Imposed  by  a  by-law  under  tbe  general  act 
respecting  corporations.  In  other  words,  a 
statutory  provision  that  "corporations  may 
make  by-laws  consistent  with  the  laws  of  the 
state  and  their  charters"  (Rev.  St  Me.  c.  46, 
I  2);  or  that  "corporations  may  determine  by 
their  by-laws  tbe  manner  of  calling  and 
conducting  meetings;  the  number  of  mem- 
bers that  constitute  a  quwum;  the  num- 


ber of  votes  to  be  given  by  stockholders;  tbe  ' 
tenure  of  the  .several  officers;  tbe  mode  of 
voting  by  proxy  and  of  selling  shares  for 
neglect  to  pay  assessments;  and  may  en- 
force sucb  by-laws  by  penalties  not  exceeding 
twenty  dollars"  (Id.  1  6>,— does  not  authorize 
a  by-law  whldi  seeks  to  impose  a  personal 
obligation  not  specified  In  the  statute  and  not 
otherwise  authorized  by  law.  Tbe  proper 
office  of  by-laws  Is  to  regulate  the  transaction 
of  the  Incidental  business  of  a-  corporation. 
They  should  not  affect  rights  of  property  or 
create  obligations  unknown  to  tbe  law,  A 
majority  have  no  right,  under  tbe  form  of  a 
by-law,  to  Impose  restrictions  iqwn  a  minori- 
ty. In  the  free  transfer  of  their  stock,  which  is 
not  specially  authorized  by  statute  or  charter, 
or  is  not  reasonably  necessary  to  tbe  business 
of  Oie  corporation.  This  we  understand  to  be 
tbe  doctrine  of  the  decision  In  Maine.  It  Is 
not  based  upon  the  fact,  as  assumed  In  argu- 
ment, that  no  by-laws  can  be  passed  except 
those  specially  mentioned  in  the  statute,  but 
upon  the  lack  of  power  In  a  oorporatlon  to 
restrict  private  rights,  except  In  cases  pertain- 
ing to  tbe  orderly  conduct  of  aflTairs,  of  which 
the  classes  specified  in  the  statute  are  exam- 
ples. This  is  clearly  brought  out  in  Railroad 
Co.  Kendall,  where  tbe  court  says:  "The 
general  act  respecting  corporations  contained 
In  Rev.  St  c.  76,  I  6  [similar  to  the  present 
Rev.  St  c.  46,  S  6],  authorizes  them  to  deter- 
mine by  their  by-laws  tbe  mode  of  selling 
shares  for  nonpayment  of  assessments,  but 
It  Imposes  no  personal  obligation  to  pay. 
Tbe  charter  cannot  be  considered  as  specialty 
delegating  the  power  to  Impose  such  an  obli- 
gation not  imposed  by  the  charter  or  any  stet- 
ute  provision."  — 
It  Is  argued  that  as  Steams,  the  assignor 
of  the  stock  In  this  case,  knew  of  the  by-law, 
took  part  In  Ite  adoption,  and  so  assented  to 
it,  be  was  bound  by  It  and  could  give  to  bis 
assignee  no  greater  rights  than  he  himself  had 
in  the  stock.  But  where  the  by-law  was 
without  authority  of  statnte,  it  was  held  in 
Corporation  v..  Woodman,  supra,  that  It  could 
only  have  the  effect  of  a  contract  by,  and  en- 
forceable against  the  assignor,  and  that  the 
assignee  was  not  bound  by  It  by  virtue  of  the 
assignment  alone.  The  cases  relied  upon  by 
the  defendant  are  not  opposed  to  the  doctrine 
stoted  above.  In  Dane  v.  Young,  61  Me.  160, 
tbe  by-laws  of  a  bank  provided  that  shares 
of  stock  should  be  transferable  by  indorse- 
ment in  writing  by  the  holder  In  presence  of 
the  cashier  and  two  other  witnesses.  These 
were  upheld  upon  the  ground  that  they  were 
Incidental  to  tbe  business  of  the  bank,  "as 
checks  upon  fictitious  transfers  of  stock." 
The  owner  was  not  deprived  of  any  private 
right  thereby,  bnt  is  simply  required  to  con- 
form to  a  prescribed  rule  for  evidence  of  the 
fact  and  regularity  of  a  transfer.  As  It  Is 
necessary  for  corporations  to  know  who  are 
the  stockholders,  authority  to  pass  a  by-law  to 
this  end  cannot  t>e  doubted.  In  Came  v.  Brlg- 
taam,  89  M&  86,  a  by-law  MXivided  how  the 
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jjromissory  notes  of  the  ooiporaUon  should  be 
SiTen.  Thla  so  clearly  relates  to  the  conduct 
of  busineBe  as  to  require  no  comment  In 
RaUroad  Co.  v.  Belfast,  77  Me.  445,  1  AtL  382, 
a  by-law  related  to  dividends  on  preferred  and 
nonpreferred  stoclc  TWfl,  also,  was  a  detail 
In  the  conduct  of  the  business.  These  cases 
Are  cited  to  show  that  by-laws  may  be  passed 
on  subjects  which  are  sot  specially  mentioned 
in  the  statute.  We  do  not  questlMi  this  prop- 
osltlon,  so  far  as  they  relate  to  the  regulation 
of  the  affairs  of  the  corporation.  What  we  do 
say  la  that  when  they  go  beyond  this,  and  re- 
strict the  private  right  of  a  stockholder  to  dis- 
pose of  his  stock,  we  understand  the  law  of 
Che  state  of  Maine  to  be  that  such  by-laws  are 
not  authorized  by  the  statutes  of  Maine.  In 
this  view  of  the  case,  it  is  not  necessary  to  dis- 
cuss the  general  question  of  the  validity  of  a 
by-law  like  this.  It  is  enough  to  find  that  it 
Is  not  authorized  by  the  law  of  the  state  ot 
Maine.  Such  a  rule  of  law  Is  not  inconsistent 
with  the  law  of  this  state,  so  far  as  it  has 
been  declared.  In  Lockwood  v.  Bank,  9  B.  L 
308,  it  was  held  that,  under  the  national  cur< 
rency  act  of  congress  of  1864,  a  national  bank 
bad  the  power  to  make  by-laws  providing  that 
no  stockholder  should  be  allowed  to  sell  or 
transfer  his  stock  while  indebted  to  the  bank 
without  the  assent  of  the  directors,  and  that 
the  stock  of  any  stockholder  should  be  held 
pledged  and  liable  tor  the  payment  of  any 
debt  due  or  owing  from  such  stockholder. 
But  that  case  was  essentially  different  from 
the  case'  before  ns.  In  Sweetland  v.  Quldnlck 
Co.,  URL  328,  the  pre-emption  clause  in 
favor  of  the  corporation  was  contained  in  the 
charter.  In  American  Nat  Bank  v.  Oriental 
Mills,  17  R.  I.  B51,  23  AO.  795,  the  validity  of 
the  pre-emption  right,  created  by  the  by-laws, 
was  not  conddered,  for  the  reason  that  the 
fact  that  the  transfer  had  been  made  upon 
the  books  of  the  bank  was  evidence  that  the 
offer  tiad  been  made  and  declined,  or  else  that 
It  had  been  waived,  and  tbat,  in  any  event, 
the  complainant  oouM  not  take  the  objection. 
Our  conclusion  Is  that  the  demurrer  to  the 
plea  must  be  sustained,  and  this  disposes  of 
the  other  questions  raised  by  the  subsequent 
proeeedlngi. 


BCBOTD  T.  COOGBSHAIJj,  City  Treasnrer. 

<3npreme  Conrt  ot  Rhode  Island.   Sept  28, 
188S.) 

Deeds  —  CoMDiTioxfl  Subsbqdbnt  —  Huxioipal 

COKPOBATIONS  —  POWKKS  —  DeLBOATIOX  —  COS- 
TRACTB— APPHOPRIATIOKS  —  TaXPATEBS'  BUITS  — 
PARTin. 

1.  The  clause  in  a  deed  to  a  municipality, 
bftsed  on  a  valuable  coDBidenttion,  recitintt 
that  "no  buildings  for  any  other  municipal  pur- 
pose than  that  of  a  city  hall  shall  ever  be  erect- 
ed on  the  granted  premises,"  is  merely  a  dec- 
laration of  the  use  intended,  and  does  not  cre- 
ate a  condition  snbsequent,  inasmuch  as  there 
are  no  words  relating  to  a  re-entry  or  forfei- 
ture. 

2.  Whether  a  city  accepted,  without  author- 
■ty,  a  deed  contelning  a  limitation  as  to  tha 


use  of  the  property  conveyed,  will  not  be  con- 
sidered in  a  suit  by  a  taxpayer  to  compel  the 
city  to  recover  back  the  price  of  the  pn^erty, 
where  the  grantor  ia  not  a  part^. 

8.  Where  a  city  has  no  authonty  to  accept  a 
deed  limiting  the  use  of  the  land,  the  limitation 
is  void,  as  the  grantor  Is  chargeable  with 
knowledge  of  audi  want  of  aath<Hity. 

4.  Where  the  taxpayers  had  approved  the 
price  to  be  paid  for  land  for  municipal  pur- 
poses, and  had  also  selected  the  site  to  be  pur- 
chneed,  a  resolntion  of  the  city  coanctl  appoint- 
ing a  committee  to  take  possession  of  the  land 
"as  soon  as  a  deed  thereof,  approved  and  ac- 
cepted by  the  dty  solicitor,  shall  have  oeen 
duly  recorded,"  was  not  a  delegation  of  the 
conndl'fl  power  to  purchase  land  and  accept  a 
deed  therefor,  the  act  of  the  st^citor  being 
purely  miniHterial  or  administrative. . 

5.  The  mere  fact  that  payment  for  lands  le- 
gally pnrcbased  by  a  mnnlclpality  was  irreg- 
ularly made,  no  formal  appropriation  having 
been  made,  as  required  by  charter,  does  not 
affect  the  municipality's  title  to  the  land,  anJ 
hence  does  not  give  a  citizen  a  right  io  deipand 
a  rescission  of  thv  purchase. 

6.  Under  a  charter  provision  forbidding  the 
city  council  to  malte  an^  apprt^riation  for  "any 
new  project  or  proposition,  involving  any  ex- 
penditure of  money,  exceeding  $3,000  in  any 
(we  year,"  without  tiie  approval  of  a  majority 
of  the  electors,  an  araropriation  ot  a  sum 
realized  by  way  of  preminm  on  bonds  sold  for 
the  erection  of  a  city  hali,  for  the  use  of  a 
apedal  committee  on  the  new  city  hall.  If  nec- 
essary, where  the  taxpayers  by  their  Tote  had 
expressly  determined  what  som  should  be  ex- 
pended for  the  dty  ball.  Is  unauthorized. 

BUI  by  Henry  Ecroyd  against  John  8.  Cog- 
gesball.  as  treasurer  of  the  city  of  Newport, 
to  enjoin  a  ceitiin  expenditure  of  public 
funds,  and  to  direct  respondent  to  commence 
suit  for  the  DecDTery  ot  money  paid  by  tlie 
city  Cor  certain  landa  Demurrer  of  reqMad- 
ent  ovemded. 

Charles  Acton  Ives,  for  complainant.  J. 
Stacy  Brown,  for  respondent 


TIIXINUHAST,  J.  The  complainant,  who 
is  a  dtlsen  and  taxpayer  of  the  dty  of  New- 
port and  who  sues  for  himself,  and  also  for 
such  other  dtizens  and  taxpayers  of  said  dty 
a«  may  see  fit  to  Join  In  the  suit,  brings  this 
bill  to  enjoin  the  dty  treasurer  from  nwhing 
a  certain  alleged  illegal  expenditure  of  pub- 
lic funds,  and  also  for  other  relief.  The  biU 
Bets  out  in  brief,  that  on  AprU  6,  lt>US,  a 
majority  of  the  ta:q;»aylng  voters  at  said  dty. 
present  and  voting,  voted  in  favor  of  a  propo- 
sition, which  was  duly  submitted,  for  tlie  pur- 
chase of  a  site  for,  and  the  erection  ot,  a 
dty  hall,  and  for  tike  expenditure  of  the  sum 
of  $136,000  therefor,  which  sum  was  to  be  de- 
rived from  the  sale  of  bonds  to  be  issued  for 
that  purpose,  and  that  a  plurality  of  the  votes 
cast  were  in  favor  of  the  site  known  as  the 
"Bull  Site,"  which  was  to  cost  $37,600;  that 
subsequently,  on  the  14th  of  April,  188S,  in 
pursuance  of  said  action  of  the  taxpayers,  the 
city  council  of  said  city  passed  a  resolution 
appointing  a  committee  to  take  possession  of 
the  land  in  question  "as  soon  as  a  deed  there- 
of approved  and  accepted  by  the  dty  soUdtor 
shall  have  been  duly  recorded,  and  for  the 
purpose  ot  arectlag  a  cUy  ball  thumm,  un- 
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der  tbe  direction  ol  the  city  connell,"  etc; 
Qtmt  tbrnnpoo,  wltbotit  further  action  br  tbe 
dty  cooncU.  a  irarraatr  deed  of  tbe  "Ball 
aiW  was  accepted  aod  approved  hj  the  dtj 
■oUcitor,  and  dulr  recorded,  and  the  lum  of 
937,500  waa  paid  Uat  said  lands  by  the  dty 
treunrer  out  of  tbe  funds  of  the  (Aty,  that 
tbe  habendum  of  said  deed  contalne  the  fol- 
lowing clause.  Tlx.:  "But  no  bulldlnge  for 
any  other  mnnlelpal  purpese  than  that  of  a 
clt7  hall  shall  eTer  be  erected  (m  tbe  granted 
prembesf*  that,  1^  the  sale  of  the  bonds  au- 
thorfMd  to  be  ttsned  as  aforesaid,  the  cfty 
nwUaed  tbe  torn  of  9161.136.84,  tl6sl86^  of 
which  waa  recdred  by  way  of  premtnm  on 
aald  bonds,  which  last-named  sum  the  etty 
eonndl  appropriated  for  the  use  of  the  spe- 
cial committee  on  the  new  city  hall.  If  neces- 
sary; that  the  dty  charter  of  said  dty  con- 
tains the  following  proTlsion,  tIz.:  "The  city 
cenndl  shall  take  care  that  moneya  shall  not 
be  paid  from  the  treraary  unless  granted  oir 
an>n^irlatcd;  they  diall  aeenre  a  Just  and 
proper  aceountabtnty,  by  requiring  bond  with 
snffldcnt  penalty  and  sureties,  from  all  pec^ 
sons  Intrusted  with  the  reeelpte,  custody,  and 
dtsburMn^a  of  moneys;  and  shall  fix  the 
bwids  of  all  oflkssrs  of  said  dty,  and  In  such 
amennts  aa  they  shall  see  fit.  They  shall 
bare  the  care  and  superintendence  of  the 
dty  hall  bidldlnga,  and  the  custody  and  man- 
agement vt  an  dty  pn^terty,  with  power  to 
let  or  aeH  what  may  be  legally  let  or  sold,  and 
to  purchase  and  take  In  the  name  of  the  dty 
such  real  and  pononal  property,  subject  to 
tbe  process  of  law^  as  th^  may  tiilnfc  useful 
to  the  poUle  Interest  Nothing,  however,  con- 
tataed  In  Uila  charter  shaD  be  construed  d- 
ther  as  giving  the  dty  corporation  any  bank- 
\ng  priniegea,  or  the  power  to  snbeeribe  to 
any  railroad,  canal,  or  any  public  work  what- 
erer,  or  to  do  and  transact  any  matter  except 
siuh  as  t>eIongs  to  the  le^mate  duties  of 
a  munidpal  body  within  its  own  province;  or 
as  giving  power  to  vote  mon^  tot  any  object 
except  for  the  regular,  ordinary,  and  usual 
npenaes  of  the  dty.  And  any  new  project 
or  propodtkm,  InrolTlng  any  e^endltnre  of 
money,  exceeding  the  sum  of  three  thousand 
dollars  in  any  one  year,  diall  first  be  voted 
OB  and  appnmd  a  majority  of  the  dect> 
ors.  qnallfled  to  vote  on  any  proposition  to  Im- 
pose a  tax  or  tat  tbt  expenditure  of  money, 
voting  In  ward  meetlngB,  legally  called  for 
that  purpose."  The  bill  prays  for  a  decree 
commanding  the  rewood^t  to  Immediately 
proceed  to  sue  Ua  and  collect  from  Henry 
Bull,  the  grantor  tax  said  deed,  the  amount 
paid  for  said  land;  and  also  that  Oie  defend- 
ant IM  perpetually  enjoined  from  spending 
a^y  money  of  ttie  dty  In  the  erection  or  con- 
struction of  a  dty  hall;  uid  in  particular  that 
a»  money  shall  be  spwt  until  a  good  and  nn- 
awdltlonal  deed  of  the  land  in  question  shiA 
have  been  made  and  delivered  to  tiie  dty  of 
Newport,  and  duly  accepted  by  the  dty  eonn- 
dl fliereof ;  and  also  perpetually  enjoining  the 
re^wndent  from  eipendlng  upon  said  new 


project.  In  any  event,  any  snm  In  excess  of 
9135.000.  The  respondent  has  demurred  to 
tbe  bill,  and  the  questions  raised  by  tike  de* 
murrer,  which  have  been  argued  by  counsel, 
are— First,  whether  the  deed  In  question  con- 
veyed an  absolute  estate  lu  fee  simple  to  the 
city;  second,  whether  the  action  of  the  city 
council,  In  connection  with  tbe  obtaining  of 
tiie  deed,  was  valid  and  binding;  and,  thlrdr 
whether  tbe  appropriation  of  the  premium  re- 
ceived from  the  sale  of  said  bonds  was  law- 
ful. 

We  Uilnk  it  Is  clear  that  the  restrictive  lan- 
guage. Incorporated  in  the  deed  aa  aforesaid,, 
did  not  have  the  effect  to  create  a  condition 
subsequent,  and  hence  tiiat  the  title  of  the 
city  iB  not  liable  to  be  devested  on  the  hap- 
pening of  the  event  spedfled.  There  are  no 
words  relating  to  re-entry  or  forfdture,  but 
simply  a  dedaratlon  that  the  land  conveyed 
shall  not  be  used  for  any  other  purpose  than 
that  spedfled.  and  we  know  of  no  authority 
by  which  such  a  grant  can  be  held  to  be  on 
a  c<HidltIoU.  Field  v.  City  of  Frovldoice.  IT 
R.  I.  S03,  24  Atl.  143;  Greene  v.  O'Connor,. 
18  R.  I.  CO,  25  Ati.  692;  Baptist  8oc  v.  John- 
son, 20  It.  I.  153^  40  Aa  417;  KUpatrtck  v. 
City  of  Baltimore,  81  Md.  ITO,  81  Atl.  805; 
I^kard  V.  Ames.  10  Oray,  827.  There  is  m 
marked  dlatlnetion  hi  the  rule  as  to  what  lan- 
guage la  snfBdoit  to  constitute  a  oonditiona] 
estate  when  used  In  a  devise  or  pnrdy  volun- 
tary conveyance  and  that  which  Is  snffident 
fbr  sudi  purpose  wbea  used  In  an  ordinary 
deed  tor  a  valu&Ue  consideration.  In  the  for- 
mer case  auch  an  estate  may  be  mated  1^ 
any  worda  whldi  dedare  that  tbe  land  la 
given  for  a  certain  purpose  or  with  a  par- 
tlcidar  Intention,  while  in  the  latter  case,  an 
said  by  the  court  In  Rawson  v.  Inhabitants- 
of  School  Diet  No.  B,  7  Alien,  125.  '*these 
words  must  be  conjoined  hi  a  deed  with  otb- 
«ra  givtaig  a  right  to  re-enter  or  declaring  a 
forfeiture  In  a  spedfled  contingency,  or  the 
grant  wQl  not  be  deemed  to  be  condttlcmal." 
The  dause  in  question  contains  no  i^t  or 
proper  words  to  create  a  condition.  It  sim- 
ply declares  that  the  land  shall  not  be  uaed 
for  any  other  munidpal  purpose  than  that  of 
a  dty  hall.  This  language,  at  the  most,  only 
has  the  effect  to  create  a  confidence  ot  tnsA 
In  connection  with  the  land  conveyed,  or  to- 
nUse  an  Im^ied  e«reement  on  fbe  part  of  ^ 
grantee  to  use  Qie  land  only  for  the  purpose 
specified.  Greene  v.  0'Oonnor»  18  B.  L  00, 
36  AtL  602.  This  much,  then,  la  dear,  namdy, 
that  the  ctty  of  Newport  has  obtahied  a  title 
to  Uie  land  In  question  which  cannot  be  de- 
feated by  ttie  happening  of  the  event  men- 
tloned  In  aald  dause. 

Whether,  as  charged  In  the  Mil,  the  efty 
council,  irfthout  any  authority  therefor,  han 
accepted  a  deed  which  contains  a  limitation 
upon  the  right  to  use  the  property  for  other 
munidpal  purposes  than  that  of  a  dty  hall, 
we  do  not  now  need  to  dedde,  and  ought  not 
to.  because  one  of  the  parties  In  Interest — 
the  grantor  In  the  deed— Is  not  a  party  to  the- 
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lalt  And,  moreover,  whether  the  city  coun- 
cil had  authority  to  accept  the  deed  In  Ita 
present  form  or  not,  the  complainant  states 
no  case  on  this  point  for  an  Injunction,  be- 
cause. If  they  had  authority  to  accept  it  with 
said  objectionable  clause,  then  the  bill  must 
fail;  and,  on  the  other  hand.  If  they  did  not 
have  such  authority,  as  argued  by  complain- 
ant, then,  as  the  gran.toi  was  dealing  with  a 
municipal  corporation,  and  therefore  charge- 
able with  knowledge  of  their  want  of  power 
(Auatin  V.  Coggeshall,  12  R.  I.  329;  McAleer 
T.  Angell,  19  R.  I.  688,  36  Atl.  588),  It  follows 
that  the  objectionable  provision  In  the  deed 
would  be  simply  nugatory  and  void.  Wheth- 
er, therefore,  the  city  council  did  or  did  not 
exceed  their  authority  In  the  premises,  the 
bill  Is  demurrable  In  this  particular. 

We  think  the  action  of  the  city  council  In 
connection  with  the  procuring  and  acceptance 
of  the  deed,  although  informal,  was  never- 
theless Bufflclent,  la  the  circumstances,  to 
amount  to  a  valid  acceptance  thereof,  and 
hence  to  bind  the  city.  It  is  to  be  borne  In 
mind  that  the  taxpayers  had  approved  of  the 
price  to  be  paid  for  the  land,  and  had  also 
selected  the  site  to  be  purchased;  and  It 
Is  not  strange,  therefore,  that  the  city  council 
considered  the  purchase  as  already  consum- 
mated, with  the  exception  of  obtaining  a 
proper  deed  of  the  land,  which  duty  they  very 
naturally  and  properly  devolved  upon  the 
city  solicitor,  lliis  act,  however,  Was  in  no 
wise  a  delegation  on  the  part  of  the  city 
council  of  Its  power  to  purchase  land  and  ac- 
cept a  deed  thereof,  as  argued  by  counsel  for 
complainant  but  was  simply  an  ordinary  and 
prudent  step  in  the  transaction.  The  duty 
performed  by  the  city  solicitor  was  purely 
ministerial  or  administrative.  1  Dill.  Mun. 
Corp.  (4th  Ed.)  S  96;  Kramrath  v.  City  of 
Albany,  68  Hun,  206,  6  N.  Y.  Supp.  54;  Ed- 
wards T.  City  of  Watertown,  24  Hun,  426; 
Hitchcock  Y.  Galveston,  96  U.  8.  S4a  It  la 
not  to  be  expected  that  the  members  of  the 
city  council  are  to  Individually  examine  and 
collectively  approve  a  deed,  but  that  such  a 
duty,  requiring,  as  it  does,  special  technical 
knowledge  In  the  art  of  conveyancing,  will  be 
performed  by  the  law  officer  of  the  city. 

As  to  the  point  made  by  counsel  that  no  ap- 
propriation was  made  by  the  city  council  for 
the  payment  of  the  agreed  price  for  the  land, 
we  reply  that,  while  this  Is  so,  yet  we  think 
It  is  now  too  late  for  the  complainant  to 
take  advantage  of  this  error.  The  money  for 
Bald  purchase,  though  never  formatly  appro- 
priated by  the  city  council,  as  of  course  It 
should  have  been,  haa  nevertheless  already 
been  paid  by  the  city  treasurer,  and  by  rea- 
son thereof  the  land  now  belongs  to  the  city; 
and  we  do  not  think  the  mere  fact  that  the 
payment  was  Irregularly  made  aCFects  the 
title  or  gives  the  complainant  any  atandtnff 


In  a  court  of  equity.  The  city  council  prob- 
ably looked  upon  the  action  of  the  taxpayers 
in  the  premises  as  being  tantamount  to  an 
appn^riatlon  of  the  amount  of  the  purchase 
price  aforesaid,  and  hence  that  It  was  only 
necessary  for  them  to  take  poesesslon  of  the 
land,  and  see  to  It  that  the  proper  deed  there- 
of was  put  upon  record.  This  view  was 
clearly  erroneous,  as  appears  from  the  provi- 
sion of  the  charter  hereinbefore  recited,  and 
there  Is  nothing  of  record  in  the  case  which 
warranted  the  city  treasurer  In  paying  for 
said  land.  Bat,  as  already  stated.  It  has 
been  paid  for,  and,  so  far  as  appears,  no  one 
has  been  or  can  be  harmed  by  reason  of  the 
Irregularity.  As  to  future  expenditures  in 
connection  with  the  project  in  band,  the  city 
council  will  doubtless  see  to  it  that  appro 
prlatlons  are  regularly  and  properly  made 
therefor. 

As  to  the  third  and  last  point  taken  by 
complainant's  counsel,  viz.  that  the  appropria- 
tion of  the  amount  of  the  premium  received 
from  the  sale  of  the  bonds  was  Illegal,  we 
are  of  opinion  that  his  position  In  this  regard 
Is  correct  ITie  taxpayers  by  their  vote  have 
expressly  determined  what  sum  shall  be  ex- 
pended for  a  dty  hall,  including  the  pur- 
chase of  the  site  therefor,  and  It  is  not  com- 
petent for  the  city  council,  or  any  committee 
thereof,  to  exceed  said  sum.  The  mere  fact 
that  the  amount  appropriated  was  derived 
from  the  sale  of  the  city  hall  bonds  can,  of 
course,  make  no  difference.  Said  amount  is 
simply  money  In  the  treasury  belonging  to 
the  city,  and  doubtless  available  for  ordl- 
ary  purposes,  but  it  cannot  be  used  for  any 
"new  project"  without  tiie  express  antborlty 
of  the  taxpayers. 

The  argument  of  the  city  solicitor  that  the 
site  for  a  city  hall  having  been  purchased, 
the  project  of  building  a  city  hall  th«reon  is 
no  longer  a  "new  project,"  within  the  mean- 
ing of  the  charter,  and  hence  that  It  Is  com- 
petent for  the  city  council  to  appropriate  said 
sum  to  be  used  in  connection  therewith,  is  so 
manifestly  fallacious  as  to  require  no  serious 
consideration.  The  project  of  erecting  a  city 
ball  can  hardly  be  treated  as  an  old  one  be- 
fore the  building  Is  begun.  He  also  argue* 
that  this  additional  sum  will  not  be  used  un- 
less it  is  necessary.  Probably  not  But  In 
view  of  the  fact  that  It  Ilea  with  the  tax- 
payers to  determine  what  amount  is  neoea- 
sary,  and  also  In  view  of  the  further  fact 
that  they  have  already  determined  that  ques- 
tion. It  Is  not  competent  for  the  city  council 
to  review  their  decision. 

As  the  demurrer  in  this  case  Is  general, 
and  as  the  bill  clearly  states  a  case  for  an 
Injunction  as  to  the  expenditure  of  the 
amount  of  the  premium  received  from  tbe 
sale  of  the  bonds  aforesaid,  the  demurrer  most 
be  orermled.  Demnrrer  orarmled. 
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BIOHABDSON  t.  BAILBT. 
(So^ene  Gonrt  at  New  Hampshire.  HiU»- 

bora   Jnly  29,  1898.) 
▲ttaohmbnt  —  Whek  Fixen  —  Rksidvirt  Lbo- 
ATBU  AS  Executors  —  Effect  of  Givins 

BoilI>— LlABILITT  OF  ReCEH^OB. 

1.  The  rights  of  a  creditor  to  propertr  at- 
tached most  be  determined  by  the  state  of  fhe 
title  thereto  at  the  time  the  attachment  was 
made. 

2.  Where  personal  ptopertr  belonging  to  tes- 
tator was  attached  in  a  suit  against  one  named 
as  execntor  In  the  will  before  his  appointment 
as  sBch  bj  the  conrt  and  his  giving  bond,  and 
the  property  was  placed  in  the  hands  of  the 
receiptor,  it  cannot  be  treated  as  attached  as 
of  the  date  when  the  executor's  bond  was  filed, 
sDch  date  being  after  the  attaching  officer's 
right  to  act  had  terminated. 

3.  The  title  to  personal  estate  of  testator 
Tests  in  a  residuary  legatee  named  as  executor 
in  the  will,  as  trustee.  hefiH«  the  will  is  pro- 
bated; and  on  the  filing  of  his  bond  to  pay 
debts  and  legacies  the  title  passes  to  him  as 
an  individuaL 

4.  In  a  suit  againft  one  as  an  Individual  who 
was  named  as  residuary  legatee  and  executor 
in  a  will,  personal  property  of  the  estate  was 
attached  before  he  filed  his  bond  to  pay  debts 
and  leeacies.  The  filing  of  such  a  bond  vested 
the  title  to  the  personalty  in  him  as  an  Indl- 
ridnal.  After  the  bond  was  filed  he  made  a 
demand  as  executor,  and  the  attached  property 
wai!  delivered  to  him  by  the  receiptor  thereof. 
Hrlil.  that  the  officer  could  not  recover  from 
the  receiptor,  since  the  officer  was  not  liable 
to  the  owner  (executor),  because  the  latter's 
representation  to  the  receiptor  that  the  title 
was  in  him  as  executor  had  estopped  him 
from  recovering  the  value  of  the  property  from 
the  officer  on  the  ground  that  the  property 
should  not  have  been  delivered  to  the  ex- 
ecutor, the  title  being  in  the  individual,  and 
tiince  the  officer  is  not  liable  to  the  attaching 
■•reditor  because  the  debtor  had  no  attachable 
interest  In  the  propertj  at  tlu  time  of  the  at- 
taehmeoit. 

TroTer  h7  Frank  T.  B.  BlchArdBcm  against 
Charlea  W.  BaUey.  Facts  agreed.  Case  dis- 
charged. 

March  8,  1896,  Samsnthft  L,  Abbott  died, 
leaving  a  will,  in  which  her  husband,  Peltiah 
T.  Abbott,  was  naiDed  aa  executor  and  resid- 
uary legatee.  April  21,  189G,  Peltiah  was 
appointed  executor,  and  gave  bond  to  pay 
debts  and  legacies.  A  part  of  Samantha's 
estate  consisted  of  two  horses,  which  were 
attached  April  16,  1896,  by  the  plaintiff,  as 
•leputy  sheriff.  In  a  suit  against  Peltiah.  The 
defendant  became  receiptor,  and  upon  a  de- 
mand by  Peltiah,  as  executor,  •  delivered  the 
horses  to  him.  In  the  fall  of  1896  a  commis- 
sioner was  appointed  to  examine  and  allow 
flaims  against  Samantha's  estate,  which  was 
thereafter  settled  In  the  insolvent  course  and 
was  apparently  insolvent  in  fact 

Osgood  &  Osgood  and  David  A.  Taggart, 
for  plaintiff.  Geoi^e  W.  Prescott  and  John 
B.  CaTanangb  for  defendant 

PEASLEB.  J.  The  rights  of  the  parties  In 
the  property  attached  are  to  be  determined  by 
the  state  of  the  title  at  the  time  the  attach- 
oi«t  waa  made.  Drake,  Attachm.  {  24S. 
Th^f  an  not  affected  by  tJie  fact  that  the  de- 


fendant may  hare  subsequently  acquired  title. 
Crocker  v.  Pierce,  81  Me.  177.  It  is  suggested 
that  as  the  property  was  in  the  custody  of 
the  receiptor,  and  the  officer  Intended  to  hold 
It  under  the  attachment  against  Peltiah,  it 
may  be  treated  as  attached  as  of  the  date 
when  the  executor's  bond  was  filed.  How- 
ever this  might  be  If  the  officer  then  had 
power  to  make  an  attachment  rule  could 
not  apply  when  the  title  was  acquired  after 
the  officer's  right  to  act  had  terminated.  The 
bond  was  filed  Tuesday,  April  21,  1896.  The 
last  day  of  service  for  the  May  term,  1896, 
was  Monday,  April  20th  (Pub.  St  c.  219,  S  1; 
Laws  1888,  c.  9),  and  so  this  omtentlon  cannot 
avail  the  plaintiff. 

The  title  to  the  personal  estate  vested  in  the 
person  named  as  execntor  In  the  will,  as  trus- 
tee, even  before  the  will  was  probated.  Shir- 
ley V.  HeaJds.  34  N.  H.  407,  411.  By  the  filing 
of  the  bond  to  pay  debts  and  legacies  the  title 
passed  to  him  as  an  Individual.  Batchelder 
V.  Kussell,  10  N.  H.  39;  Tappan  v.  Tappan, 
30  N.  H.  50,  68;  Mercer  v.  Pike,  68  N.  H.  286. 

Ptitiah  made  the  demand,  and  the  property 
was  delivered  to  him,  as  executor.  But  If  he 
should  now  attempt  as  an  individual,  to  re- 
cover Its  value  from  the  officer  upon  the 
ground  that  the  property  should  not  have  been 
delivered  to  the  executor,  the  title  being  in 
the  individual,  the  fact  that  he  represented 
that  the  title  was  in  the  executor  would  op- 
erate as  an  estoppel.  For  this  reason  the  of- 
ficer is  not  liable  to  the  owner;  and,  as  the 
debtor  bad  no  attachable  Interest  in  the  prop- 
erty, the  officer  Is  not  accountable  to  the  cred- 
itor. All  liability  of  the  officer  behig  thus  at 
an  end,  he  cannot  maintain  this  action  against 
the  receiptor.  Whittredge  v.  Maxbam  <N.  H.) 
—  Atl.  — ;i  Scott  T.  Whlttemore,  27  N.  H. 
309,  321. 

What  the  effect  of  the  settlement  of  the  es- 
tate in  the  insolvent  course  might  be  upon 
the  liability  of  the  receiptor  Is  a  question  not 
considered.  See  Moody  v.  Davis,  67  N.  H. 
300,  38  AO.  464.  In  accordance  with  the 
terms  of  the  agreed  case,  the  plaintiff  may 
have  a  trial  upon  the  queBtlon  of  Peltlah's 
title  to  the  horses  apart  from  that  derived 
under  the  wUL  Case  discharged.  All  con- 
curred. 


CONCORD  &  M.  R.  R.  v.  BOSTON  &  M. 
R.  R.  et  al. 

(Supreme  Conrt  of  New  Hampshire.  HUls- 
boto.  July  28,  1893.) 

BDPBBMB  COORT  —  JcslSniCTION  —  lUlLROADS— 

DsPOTs — Location. 
Where  the  leeislatnre  has  invested  no  oth- 
er tribunal  with  the  power  of  locating  railroad 
stations,  the  supreme  court  has  common-law 
power  to  determme  the  location  of  a  union  pas- 
senger depot  which  the  public  good  requires. 

Petition  by  the  Ck)ncord  A  Montreal  Rail- 
road against  the  Boston  &  Maine  Railroad 
and  the  hlancheater  St  Lawrence  Railroad 
for  the  lOMiUon  of  a  union  station  at  Han- 

1  Opinion  not  yet  fi%i,i,edbyGoOgIe 
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cheater.  AH  tt»  panics  desire  tike  eceetton 
of  anch  a  ■t&lioii^  which  ft  conceded  the 
pobUc  good  reqiiIreB;  but  tbey  ture  nnable 
to  agree  upon  a  loeatloa.  The  defeDdauts 
claim  that  the  court  haa  no  Joriadlctton. 
Cue  discharged. 

Frank  S.  Streeter,  tor  plalotUC  OUver  B. 
Branch,  for  defendanta. 

PER  OITRIAM.!^  Hie  legislature  haa  not 
authorized  the  railroad  commissioners  to  lo- 
cate railroad  stations  (Pub.  St.  c  li^  IS  11- 
23;  Id.  c.  IflO,  H  21,  22),  and  no  other  tri- 
bunal Is  directly  Invested  with  that  power. 
It  Is  conceded  that  the  public  good  requires 
that  there  should  be  a  union  passenger  sta- 
tion In  the  city  of  Manchester,  to  be  used 
by  the  railroads  connecting  at  t^at  point, 
for  the  accommodation  of  the  public,  as  well 
as  for  their  own  ranrenlence  and  advantage. 
From  this  concession  It  necessarily  follows 
that  It  Is  the  legal  duty  of  the  parties  to  lo- 
cate, erect,  and  maintain  such  a  depot  as 
public  necessity  requires.  The  fact  that 
they  are  unable  to  agree  upon  a  suitable 
location  does  not  r^ve  them  from  that 
duty;  and  the  question  Is  whether  this  obli- 
gation Is  an  unenforceable  one*  Id  the  ab- 
sence of  express  legislation  upon  the  sab- 
ject,  or  whetlier  tiie  right,  which  ea<^  has 
In  the  performance  of  Its  public  function,  to 
locate  a  union  station  at  a  reasonably  con- 
venient point,  cannot  be  vindicated  and  en- 
forced by  the  orders  and  decrees  of  this 
court. 

In  Burke  v.  Railroad,  61  N.  H.  160,  241,  It 
Is  said:  "And  If  the  Concord  were  not  ex- 
pressly authorized  by  Its  charter  to  enter  on 
and  use  the  Nashua  &  Lowell  road,  and  If 
sections  1  and  2,  c.  163,  Gen.  Laws,  did  not 
recognize  the  validity  of  business  connec- 
tions of  railroad  and  If  chapter  161  had  not 
provided  a  method  of  compulsorlly  adjusting 
the  business  connection  of  the  Concord  and  the 
Nashua  St  Lowell,  we  should  not  be  prepar- 
ed, upon  such  consideration  as  we  have  been 
able  to  give  the  subject,  to  say  that  there  was 
snch  a  defect  of  corporate  powers,  or  such  a 
defect  of  pnblle  rights  and  remedies,  that 
these  companies  could  not  be  compelled  to 
make  vrith  each  other  a  convenient  and  eco- 
nomical business  connection.  It  may  be 
found,  should  this  point  ever  be  presented  for 
CMirideratlon.  that,  as  these  roads  •  •  • 
are  highways  autborized  to  be  located  and 
ctmstructed  for  public  use,  there  is,  by  neces- 
sary hnpllcatlon,  a  jndiclal  power  of  com- 
pelling the  corporations  to  work  them  as 
parts  of  a  continuous  line.  In  such  a  bnslnesa 
connection  as  la  required  by  the  reasonable 
necessities  of  pvbllc  convuilraice  and  public 
economy.  •  •  *  Where  there  Is  a  legal 
right,  public  or  private,  and  no  statutory 
remedy,  the  common  law  generally  furnishes 
an  adequate  remedy  by  appropriate  process 

1  See  footnote  86  Atl.  6OT. 


of  law  or  equity.  And  in  case  the  Concord 
and  Nasbaa  &  Lowell  Compaulas  should  neg- 
lect their  duty  of  making  a  bualoSBs  connec 
tlon  as  economical,  convenient,  and  efficient 
as  the  public  have  a  tight  to  demand,  It 
would  be  strange  If  the  Judicial  introdnctloD 
of  numerous  forms  and  process  during  the 
last  one  or  two  thousand  years  had  so  ex- 
hausted the  reaources  of  the  couuuoa  law 
that  It  could  no  longer  produce  the  simple 
remedies  needed  for  the  maintenance  of  such 
an  ordinary  prerogative  as  the  public  rlghi 
of  reasonable  use  of  connected  hl^ways." 
In  Moses  V.  Julian,  45  N.  H.  62,  68,  it  was 
held  that  when  a  will  could  not  be  proved  In 
the  probate  court,  because  It  was  written  by 
the  judge  of  probate.  It  could  be  proved  In 
this  court,  where  such  decrees  could  be  made 
as  Justice  might  require.  The  estate  could 
be  settled  here,  because  it  must  be  settled 
somewhere,  and  no  other  forum  Is  provided. 
The  etTect  of  that  decision  la  that  when  there 
Is  judicial  work  to  be  done,  and  no  court  of 
limited  and  q^ecial  Jariadlctlon  is  authorized 
to  do  It,  the  dtity  of  aflCording  relief  Is  Im- 
posed upon  the  court  of  general  Jurisdiction. 
This  rule  waa  applied  In  Boody  v.  Watson,  64 
N.  H.  162,  187. 188,  9  AtL  7»1,  and  Is  vrell  set- 
tled in  the  Jurisprudence  of  thia  state.  In  the 
absence  of  a  court  of  special  and  limited  juris- 
dlctltm  authorized  to  administer  a  particular 
law,  requiring  judicial  action,  legal  rights  are 
maintained  by  the  court  of  general  Jurisdic- 
tion performing  tta  ordinary  duty  of  render- 
ing judgment  and  Issuing  process  In  cases 
In  which  there  Is  no  other  Judicial  mode  of 
administering  the  law.  The  right  of  these 
parties  and  the  public  to  have  the  union  sta- 
tion at  Manchester  located  In  the  proper 
place  Is  a  1^1  right,  which  la  not  deprived 
of  the  means  of  enforeement  by  the  drcum- 
atance  that  the  remedial  power  la  not  confer- 
red upon  a  tribunal  of  special  and  limited 
Jurisdiction.  It  is  a  right  which  can  be  Judi- 
cially determined  at  the  trial  term  upon  a  pe- 
tition or  bill  In  equity  seeking  such  relief. 
The  procedure  will  be  such  as  Is  considered 
most  appropriate  for  the  work  to  be  done. 
Walker  T.  Walker,  63  N.  H.  821.  Case  dis- 
charged. 

CHASE  ana  WALLACE,  JJ^  did.  not  sit 
The  others  concurred. 


BABTIJECTT  et  al.  v.  WOODWOBTH- 
HASON  CO. 
(Supzeme  Oonrt  of  New  HampsUrsk  Oaxroll. 

July  29,  1808.) 
OonpoemoKB  with  Crbditoss  —  CoNsmmMrxox 

— ACTIOK  OK  OsiOIHAt.  DbBT. 

1.  Aa  agreement  among  the  creditwns  and 
with  the  aei>tor  to  accept  bis  ootes,  which  he 
represented  he  would  be  able  to  pay,  for  a  cer- 
tain per  cent,  of  the  amount  of  their  claims.  In 
settlement,  is  a  sufficient  consideratlwi  for 
their  promise  to  take  the  percentaae. 

2.  Where  a  debtor  la  aSOng  dremnstances 
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offned  him  cceditois  "in.  attatHeoimf  *  80  par 
ceDt.  of  their  claixas,  payable  in  ootea  on  two,, 
four,  six,  and  eiglit  montlia'  time,  and  rep- 
resented that  he  would  be  able  to  pay  the 
notes  as  they  became  due,  wbii^  anansemetit 
was  accepted  by  the  creditors,  th«7  caimot 
sue  on  their  original  debts  on  the  debtor's  fail- 
ore  to  pay  the  notes  at  their  matarity,  in  the 
absence  ot  a  frandolent  intent  by  the  debtor 
not  to  pay.  wbicfa  existed  when  the  repreaentai- 
tion  was  made,  since  tlM  notaa  were  accepted 
as  payment. 

Assumpalt  by  one  Bartdett  and  otbera 
agaiaaC  tli»  Weodwortb-Mason  Gompaar* 
Facta  agsead.   Caw  dteehargadL 

In  1804,  tike  defendants,  Aebtg  In  falling 
dreamataiicefl,  offered  hi  setttement  60  per 
cent,  of  their  indebtedness,  pajable  in  notes 
upon  two,  torn.  Biz,  and  eight  montha^  time, 
and  repretMted  that-  tbey  wonUI  be  aMe  to 
pay  flie  ootee  as  they  became  due.  AH  their 
credlton  agreed  to  tbls  arrangement,  and, 
as  a  part  of'  the  aetttement,  some  of  them 
haTing  aCtaehments  npon  the  debtors'  prop- 
erty released  tbe  same.  The  defendants  did 
not  pay  tbe  first  aotea  when  dne,  and  the 
plalBtllfs  seek  to  recerer  their  original  debt 

Frank  F.  Feraald,  for  plalntUZs.  F^er  & 
GoiiDlaoii,  foe  '1f^'^f"*» 

P£ASLB£v  J.  Tbe  agraement  omaag  the 
creditors  aad  irtih.  the  dedtitora  was  a  suffl- 
cteDt  consideration  tm  the  promisft  ta  take  a 
percentage.  Brows  t.  Stackpole,  9  H. 
478.  Tbe  plaintiffs  claim  that  the  acceptance 
oi  the  offer  was  conditional  that  lit  was  to  be 
bindiag  only  in  the  event  that  the  composi- 
tion notes  were  paid  when  dne.  Bnt  the 
case  finds  that  they  agreed  to  take  80  per 
cent.,  pa7al>le  bi  notes.  Id  this  state  a  note 
is  not  paymant  when,  tlwe  la  no  agreement 
that  n  shaU  be.  GUman  t.  Stevens,  69  N.  H. 
3^  1  AtL  202;  Moore  t.  Fits,  69  N.  H.  fi72, 
and  cases  cited.  Bat  this  rule  does  not  con- 
trol the  agreement  of  tbe  parties.  Blx  v. 
Insurance  Co.,  20  N.  H.  198,  203.  The  agree- 
ment here  was  that  the  percmtage  was  pay- 
able In  notes.  A  4gt>t  is  discharged  by  the  de- 
livery to  tbe  creditor  of  that  in  which  it  is  pay- 
able, or  capable  of  beUtg  paid,  or  Justly  en- 
titled -to  be  paid.  Johnson  t.  Oooley  (Ark.) 
44  &  W.  1032.  When  the  new  notes  were 
delivered  to  the  creditors  In  aceardance  with 
the  terms  of  the  agreement,  the  original  debt 
was  paid.  One  luducemeat  to  the  new  con- 
tract was  tbe  defMidante'  representation  that 
tfaey  would  be  able  to  pay  the  new  notes 
when  ^le.  This  waa>  not  a  condition  of,  but 
only  an  inducement  to,  tbe  new  contract 
Unless  the  defeodanta,  at  the  tbae  the  repre- 
sentation was  made,  had  a  concealed  inten- 
tion not  to  pay  the  notea,  tbe  contract  can- 
not be  avoided  becaase  of  the  representation. 
It  la  not  the  future  restUt  that  they  do  not 
pay,  but  their  present  fraudulent  intent  not 
to  pay,  that  renders  the  ctmcract.  voidaUe,  at 
the  eptioB  of  the  party  Imposed  upon.  Stew- 
art V.  Bmosen,  S2  N.  H.  301.  The  ease  dls- 
doses  n»  avldance  of  such  fraudulent  pur- 


pose, and  the  action  upon  the  crlginaL  debt 
cannot  be  maiatalDed.  One  of  tbe  new  notes 
glvcoi  to  the  plsiniJfCa  was  overdue  at  tbe 
time  tbia  salt  was  brought  If  It  was  tben 
held  by  them,,  they  may,  by  ftl^  an  amend- 
onfait  Bt  the  trial  term,  bave  Jjndgmmit  for 
the  amount  doa  thereon.   Gasa  discharged. 


enrred. 


did  not  sit   ISw  otbera  can- 


PATTEE  et  al.  v.  THOMPSON  et  a!. 
(Supreme  Court  of  New  Hampshire.  Merri- 
mack.  July  29,  1898.) 

TOWITS  —  POWBB  TO  pRORECOTI  —  IXTOXIOATIKO 
LlQlTORS. 

Pub.  St  e.  112,  S  S3,  provides  that  the 
selectmen  shall  prosecute,  at  tiie  expense  of 
the  town,,  every  person  violating  the  liquor 
laws,  "but  this  provision  shall  not  oe  construed 
to  prevent  any  person  from  making  cMoplaint 
and  carrying  on  prosecutions:  and  such  com- 
plainant, whether  a  town  or  city  by  Its  officers, 
or  an  individual,  shall  be  entitled  to  one-half  of 
every  fine  collected."  BeU,  that  the  proviso 
shoDld  be  construed'  as  not  preventing  "any 
person,  towi^  or  city"  from  makins  complaint 
so  as  to  authorise  a  town  to  prosecute  by  duly- 
appointed  agents  other  than  the  selectmen. 

Bin  In  equity  by  Stephen  a  Pattee  and 
others,  taxpayers  of  the  town  <tf  Warner^ 
against  Arthur  Thompeon  and  otbers,  praying 
that  the  defendant  Flanden  be  enjoined  from 
collecting!  of  tha  town  tke  axpenses  toenrrcd 
by  htm  SB  ita  agent  to  enfonsfr  tha  liquor  laws 
therein,  and  tiurir  tiw  otiier  deCoadanta,  aa  se- 
lectmen  and  treasurer  ef  the  town,  ba  re- 
strained from  paying  tin  same.  Stemlased. 

Streeter,  Walker  ft  HolUs,  for  plaintiffs. 
William  H.  Sawyer  and  Albitt,  Martin  ft 

Howe,  for  defendants. 

BLODGXrrr,  J.  The  question  raised  by 
the  case  is  whether  towns  have  power  to 
appoint  agents  to  enforce  the  law  against  the 
niegal  sale  of  spiritoous  and  malt  Uquors, 
under  section  23,  c.  112,  Pid).  St,  relating  to 
Bocb  Uquors,  by  which  It  Is  enaetod  tliat  "tbe 
s^eetmen  shall  prosecute,  at  the  expense  of 
the  town,  every  person  guUty  of  a  violation  of 
any  previous  section  of  this  chapter,  of 
which  they  can  obtain  reasonable  proof;  and 
If  any  selectman  shall  neglect  his  duty  as 
specUied  In  this  section,  he  shall  be  fined  not 
more  ^n  two  hundred  doUiotL  But  this 
provision  shall  not  be  construed  to  prevent 
any  person  from  making  comidaint  and  Instl- 
tntlug  and  carrying  on  prosecutions  for  snch 
offenses;  and  snch  con^Ialnant,  whether  a 
town  or  city  by  Its  officers,  or  an  individual, 
shall  be  eatitled  to  one-half  of  every  fine 
collected  through  such  prosecutions."  We 
have  no  doubt  tliat  this  question  should  be 
answered  In  the  affirmative,  and,  moreover, 
it  is  an  effect  so  answered  In  Northumber* 
land  V.  CoOs,  51  N.  H.  657-«W,  where  It  was 
held  that  a  town  Is  entitled  to  one-haU  the 
fines  In  liquor  prosecntlons  InstitntoA  and  car- 
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ried  OB  hy  Its  agent  In  other  worda,  It  Is 
onr  cqplnlon  tiiat  tbe  explanatory  and  qoallfy- 
ing  part  of  section  23  la  to  be  conBtmed  aa  If 
tt  read:  "But  this  provision  abaJl  not  be 
constmed  to  prevent  any  person,  town,  or  city 
from  malclng  complaint,"  etc.  Taking  this 
to  be  so,  if  the  selectmen  neglect  their  duty 
to  prosecute,  or  If,  for  any  reason.  It  Is  deemed 
desirable,  the  town  may  do  so;  and,  as  towns 
can  act  only  through  agents,  they  may,  of 
coarse,  appoint  an  agent  tor  that  porpoae. 
Bin  dismissed.  AU  concurred. 


QUIMBY  T.  BOSTON  ft  H.  H.  B. 
(Supreme  Conrt  of  New  Hampshire.  Merri- 
mack. Jnly  29,  188&) 

HaSTSE  ASD  HbRVAHT— NBaUOBNCB— Assithptiox 

or  RisK'Frotincb  or  Jort. 

Three  months  prior  to  the  iojurr,  an  em- 
ploy^  called  bis  employer's  attention  to  a  plank 
which  formed  a  suspended  walkway  near 
where  the  employe  worked,  and  which  had 
fallen  on  account  of  vibrations  caased  by  the 
machinery.  Tbe  plank  was  subsequently  re- 
placed by  another  unsecured  plank,  substan- 
tially in  the  same  position,  which  fell,  injuring 
the  employ^.  The  employ^  had  no  occasion  to 
go  on  the  plank,  and  from  his  place  of  work 
could  not  see  whether  it  was  fastened,  but 
supposed  it  to  be,  aa  several  other  planks  simi- 
larly located  were  fastened.  Udd,  that  it  waa 
error  to  direct  a  verdict  in  favor  ot  the  em- 
ployer. 

Exertions  from  Merrimack  county. 

Case  by  one  Qnlmby  agaLnst  the  Boston  A 
Maine  Railroad  for  personal  injury.  Trial 
by  Jury.  At  the  t^ose  of  the  evidence  for 
plaintiff,  on  motltm  of  defendant,  the  court 
directed  a  verdict  to  be  returned  for  It,  to 
which  plaintiff  acepted.  Exception  sustain- 
ed. 

Sargent,  HoUls  &  Niles,  for  plaintiff. 
Frank  S.  Streeter  and  John  M.  Mitchell,  for 
defendant 

BLODGBTT,  J.  Briefly  summarized,  the 
material  facts  are  these:  The  plaintiff  Is  a 
machinist,  and  at  the  time  of  his  injury  was, 
and  for  many  years  bad  been,  in  tbe  employ 
of  the  defendant  in  its  shop  in  Concord,  op- 
erating a  lathe,  the  power  for  which,  as  for 
other  machinery  on  the  floor,  "was  obtained 
from  a  countershaft  running  longitudinally 
through  the  shop,  and  supported  by  timbers 
running  In  the  same  direction,  at  a  height  of 
ten  or  twelve  feet  above  the  floor.  This 
countershaft  was  operated  by  belts  from  the 
main  shaft,  which  was  situated  a  few  feet 
west  of  the  countershaft,  and  parallel  with 
it.  A  little  lower  than,  and  west  of,  the 
main  shafting,  and  along  Its  entire  length, 
was  a  runway,— a  walk  over  which  employes 
passed  to  put  on  belts,  oil  the  machinery,  and 
do  other  work  about  the  main  shafting. 
This  runway  was  composed  of  plank  sus- 
pended from  the  floor  above  by  rods  bolted 
through  the  floor  timbers.  The  runway  was 
eight  to  ten  Inches  higher  than  the  coonter- 


shaft  timbers,  and  distant  from  them  about 
twelve  or  fourteen  feet  The  motion  and  Jar 
of  the  machinery  caused  the  runway  to  vi- 
brate from  east  to  west  the  vibration  being 
greatest  at  the  southerly  end  of  the  shop, 
and  gradually  diminishing  towards  tbe  north- 
erly end,  where  tbe  runway  was  made  fast 
to  tbe  wall  of  the  building.  At  a  point  oppo- 
site tbe  plaintiff's  lathe,  which  was  located 
near  the  southerly  end  of  the  shop,  the  vi- 
bration was  from  three^Ixteenths  to  one- 
Quarter  Inch.  Upon  the  main  shaft  near  the 
plaintiff's  lathe,  was  a  large  pulley,  known 
as  the  'wheel-press'  pulley,  upon  which  was 
a  belt  which  furnished  power  to  a  machine 
upon  the  floor  of  the  shop.  Owing  to  the 
method  of  operating  this  machine,  it  was 
necessary  that  tbe  workmen  engaged  in  Its 
operation  should  at  all  times  have  access  to 
the  pulley  for  the  purpose  of  adjusting  tbe 
belt.  This  was  effected  by  extending  a  plank 
across  from  the  runway  to  the  countershaft 
timbers."  Some  three  months  before  the 
plaintiff's  Injury  the  plank  fell  while  he  waa 
at  work  at  bis  lathe,  and  barely  missed  strik- 
ing him.  He  Immediately  called  the  atten- 
tion of  the  defendant's  foreman,  who  bad 
general  charge  and  supervision  of  the  shop 
and  tbe  machinery,  to  the  fact  that  tbe  plank 
bad  fallen,  and  told  him  that  "If  It  hit  any- 
body. It  would  probably  hurt  them  very  bad- 
ly." Some  time  later  this  plank  was  repla- 
ced by  another  unsecured  one.  In  substan- 
tially the  same  position,  which  subsequently 
fell  upon  tbe  plaintiff  while  he  was  In  tbe 
discharge  of  his  duties,  causing  the  Injuries 
complained  of.  He  first  noticed  the  second 
plank  some  three  weeks  prior  to  bis  in- 
jury, and  testified  that  he  supposed  it  was 
fastened.  He  had  no  occasion  to  go  upon  it 
and  from  his  place  of  work  could  not  see 
whether  It  was  or  was  not  fastened.  He 
knew  that  a  plank  southerly  of  It  extending 
essterly  from  the  runway,  and  used  as  a 
walkway  for  workmen  engaged  in  oiling  and 
caring  for  the  overhead  machinery,  was  fast- 
ened, and  also  another  one,  about  100  feet 
north,  and  extending  to  the  countershaft  tim- 
bers. There  was  some  evidence  tending  to 
show  that,  within  the  plaintiff's  knowiedge, 
planks  used  by  workmen  for  stagings  In 
making  overhead  repairs  had  been  tempo- 
rarily left  stretching  across  from  the  runway 
to  the  countershaft  unsecured  and  unfasten- 
ed; but  there  was  no  evidence  that  those 
required  for  permanent  use  at  a  particular 
place  were  so  left  aside  from  the  two  that 
fell,  as  before  stated.  Upon  these  facts,  we 
think  that  the  order  directing  a  verdict  for 
the  defendant  was  erroneous.  The  circum- 
stances attending  the  Injury  not  only  tended. 
In  OUT  opinion,  to  show  negligence  on  the 
part  of  tbe  defendant  to  such  an  extent  as  to 
throw  upon  It  the  burden  of  rebutting  It 
but  they  were  also  of  such  a  character  thar 
It  could  not  properly  be  held  as  matter  ot 
law  that  the  injury  resulted  from  a  "eeen 
danger,"  or  from  one  within  the  scope  wnldi 
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both  of  tbe  parties  contemplated  as  Incident 
to  the  service,  or  ttaat  the  plaintiff,  from  bis 
knowledge  of  the  situation,  reasonably  ought 
to  liaTe  anticipated.  EiXceptlon  avstatned. 
New  trial  granted. 


PARSONS,  J.,  did  not  flit 
cnrred. 


The  others  con- 


STATB  a  reL  BABTIjETT  et  al.  t.  DATI8 
et  aL 

(Supreme  Court  of  New  Hampshire.  Uerri- 
msck.    Jnl7  29,  1898.) 

larOXICATIKO  I>IQ0OHa— NUISANOB— Kkotusdob— 

ljiTa:iT— Eti  DiKajB— Adm  issioKB— Othsk 

CBIMBS— iHTBRNAL  KSVBXUS. 

1.  Where  witness'  knowledge  of  the  meaning 
of  an  entry  In  the  records  of  the  United  States 
intemai  rereuue  office  was  obtained  from  a 
drenlar  purporting  to  be  an  extract  from  the 
ruleo  of  tiw  Internal  revenue  department,  whltib 
had  been  furnished  him  bj  a  third  person,  a 
finding  that  witness  was  competent  to  testify 
to  the  meaning  of  such  entry  will  not  be  dis- 
turbed. 

2.  On  an  Issue  whether  defendant  kept  liq- 
uor for  sate,  a  letter  written  by  him  prerious 
to  the  alleged  offense,  stating  that  he  would 
not  take  any  hotel  as  a  gift  unless  he  could 
run  a  bar.  and  that  when  he  took  an  hotel 
it  must  be  in  a  place  where  he  could  sell  liquor, 
is  admissible  as  showing  an  intent  to  sell  llq- 
noT  in  any  place  which  defendant  might  hire. 

3.  Evidence  relevant  and  material  to  the  is- 
snes  is  admissible,  regardless  of  whether  it 
shows  the  commission  of  other  crimes. 

4.  In  proceedings  against  a  landlord  to  abate 
a  liquor  nuisance,  the  landlord's  statement  to 
a  prospective  tenant  that  If  he  took  the  hotel, 
he  wonld  have  to  sell  liquor,  is  admissible  as 
tending  to  show  knowledge  of  the  sale  of  Uq- 
nors  at  such  hotri  at  a  subsequent  time. 

5.  In  proceedings  to  abate  a  liquor  nulsanoe, 
the  question  whetiier  admissions  of  an  tnten- 
tion  to  sell  liquors  made  by  defendants  prior 
to  the  alleged  defense  are  too  remote  is  one  of 
fact  for  the  trial  court 

Exertions  from  Merrtmack  conntr. 

Ftoeeedlngs  by  tbe  state,  on  the  relation  of 
one  Bartlett  and  others,  against  one  Davis, 
as  landlord,  and  one  Bailey,  as  tenant  to 
abate  a  llqnor  nuisance.  There  was  a  con- 
rlctlon,  and  dctffendants  bring  exceptions. 
Overruled. 

William  H.  Sawyer  and  Albin,  Martin  & 
Howe,  for  plaintiffs.  John  M.  Mitchell  and 
Streeter.  Walker  ft  HoQls,  for  defendants. 

PEASLKE.  J.  Subject  to  the  defendants' 
exception,  one  Gladding  testified  that  the  let- 
ten  *'R.  L.  D.,"  found  upon  the  records  of 
the  United  States  intemai  revenue  office  at 
Portsmouth,  stand  for  "Retail  Liquor  Dealer." 
His  only  scarce  of  informatlou  was  a  printed 
circa lar,  purporting  to  be  an  extract  from  the 
rules  tk  tbe  Internal  revenue  departmeot 
which  be  received  from  one  Groodell,  who,  so 
far  as  appears,  was  not  an  officer  of,  or  con- 
nected with,  the  internal  revenue  service. 
The  rules  of  the  department  are  promulgated 
by  the  eommlaaloner  of  Internal  revenue,  by 


virtue  of  authority  given  to  him  by  congress 
(U.  S.  Rev.  St  S  S240),  and  have  to  some  ex- 
tent the  same  qualities  as  statute  law.  U. 
S.  V.  Eaton,  144  U.  S.  677,  688,  12  Sup.  Ct 
7G4.  No  good  reason  appears  why  proof  of 
them  may  not  be  made  In  like  manner  as  the 
laws  of  foreign  states  are  proved. 

It  Is  admitted  that  the  fact  testlfled  to— 
that  Is,  that  the  letters  signify  "Retail  Liquor 
Dealer"— was  competent  evidence,  the  objec- 
tion being  that  the  witness  did  not  have  suffi- 
cient knowledge  of  the  fact  In  the  proof 
of  foreign  laws,  "the  testimony  of  any  person, 
whether  a  professed  lawyer  or  not  who  ap- 
pears to  the  court  to  be  well  informed  on  the 
point  is  competent"  Bradbury  Hall  v.  Cos- 
tello,  48  N.  H.  176,  179;  Plckard  v.  Bailey, 
26  N.  H.  152.  In  Bradbury  HaU  v.  Costello, 
a  New  Hampshire  attorney  was  permitted  to 
testify  to  the  statute  law  of  Great  Britain, 
the  source  of  his  knowledge  being  statements 
made  to  him  by  reputable  attorneys  in  Sher^ 
brooke.  It  was  held  that  tbe  testimony  was 
properly  admitted,  because  the  Information 
came  "from  authentic  and  well-informed 
sources."  It  will  be  observed  that  the  sources 
of  Information  were  not  offlcloL  They  were 
simply  such  as  would  be  relied  upon  by  people 
In  general,  without  regard  to  technical  rules. 
So,  In  this  case  the  witness  obtained  bis  Infor- 
mation from  a  document  purporting  to  lie  a 
government  publication,  given  to  him  by  a 
reputable  citizen.  The  question  of  the  com- 
petency of  the  witness  was  for  tbe  trial  court 
and,  since  there  was  evidence  before  the  court 
from  which  It  might  be  found  that  the  wit- 
ness was  competent  the  finding  Is  not  open 
to  revision  here. 

Subject  to  the  defendants'  exception,  tbe 
following  letttf,  dated  Rockland,  Me.,  March 
27. 1895,  from  tbe  defendant  Bailey  to  a  real- 
estate  broker  In  this  state,  was  Introduced  In 
evidence:  "I  was  Intending  to  go  see  the 
Bradford  property,  but  Judging  from  Mr. 
Marshall's  letter,  the  people  are  too  good  In 
Bradford  for  me  to  think  of  going  there,  for  I 
would  not  take  the  gift  of  any  hotel  If  I  could 
not  run  a  bar.  I  have  lived  in  hotels  all  my 
life,  and  I  know  that  an  hotel  must  be  provid- 
ed with  what  people  want  and  a  larger  part 
of  travelers  want  liquor  at  times,  and  wUl  go 
to  hotels  where  they  can  get  It  One  reason 
I  want  to  leave  Maine  for  Is  on  account  of 
our  liquor  law.  I  don't  use  It  myself,  but 
when  I  take  a  house,  It  mast  be  in  some  place 
where  I  can  give  my  company  what  they 
want  I  haven't  found  anything  yet  that 
comes  up  to  my  Idea,  but  bope  to  bef<we  the 
summer  trade  opens  up.  If  you  learn  of 
anything  that  you  think  would  be  what  I 
want  would  like  to  hear  from  you."  One 
charge  against  Bailey  was  that  be  kept  liquor 
for  sale;  that  is,  with  intent  to  sell  it  In  this 
letter  be  declares  his  Intention  to  sell  liquor 
In  the  hotel  which  he  Is  looking  fbr.  The 
evidence  is  similar  to  that  of  Fowler  and 
others  In  State  t.  Lapage,  67  N.  H.  '24S,  287, 
which  went  to  show  tbat  Lapoge'a  conduct 
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and  conrersatlon  aa  to  young  woaen  In  gv^ 
end  indicated  an  Intent  to  commit  rape  when 
he  stwnld  And  oppwtonlty.  Tbe  ground  upon 
whlt^  the  erldeuce  of  bie  former  crime  was 
excluded  was  t&at  It  showed  neltber  motiTe 
nor  Intent  Id.  p.  304.  Not  ibowiag  motlre 
or  Intent,  It  fell  within  the  general  rule  that 
one  crime  cannot  be  proved  hy  erldence  of 
the  commission  by  the  reQ>oiident  of  other 
crimes  of  a  like  character.  In  the  preeent 
case,  the  defendant,  about  a  year  and  nine 
months  before  the  tJme  when  It  Is  alleged  he 
committed  the  offense,  said  that  an  hotel 
which  was  offered  to  him  would  not  do,  be- 
cause he  could  not  sell  liquor  there;  that  any 
hotel  he  took  must  be  where  he  could  sell; 
and  that  he  hoped  to  find  such  a  place  before 
the  season  opened.  Shortly  after  this,  he  be- 
gan business  In  the  place  complained  of. 
There  is  in  this  statement  no  evidence  of 
former  crimes,  but.  If  there  was,  it  would  still 
be  admlsslt^  The  fact  that  erldence  dis- 
doses  the  commission  of  former  crimes  does 
not  rendw  It  inadmissible,  if  it  tends  to  proTC 
some  fact  material  to  the  case  on  trial.  State 
T.  Palmer,  66  N.  H.  216,  218,  20  AtL  8. 

It  is  suggested  that  the  letter  only  shows 
ft  general  intent,  and  so  Is  inadmissible,  being 
only  evidence  of  a  tendency  to  commit  crime. 
But  the  letter  shows  something  beyond  a  gen- 
eral Intent  to  sell  liquor.  It  declares  his  in- 
tent to  sell  it  in  the  hotel  which  he  shall  hire. 
This  brings  it  within  the  rule  laid  down  In 
State  r.  Ivapage.  As  the  evidNice  in  that  case 
was  admissible  on  the  groimd  that  it  "tended 
to  show  that  the  respondent  was  forming  in 
his  mind  a  plot  to  commit  the  crime  upon 
some  one  in  the  vicinity,"  so  this  letter  dis- 
closes a  plan  to  commit  the  crime  in  some 
hotel  In  this  state.  It  was  an  admission  of 
Bailey's  intention  to  sell  liquor  In  the  hotiel 
which  he  should  hire,  and  directly  tended  to 
prove  the  intent  with  whi^  he  subsequently 
kept  liquors  therein. 

The  conversation  between  Cutting  and  tbe 
defendant  Davis,  In  1894,  when  Davis  told 
Cutting  that  If  he  took  the  hotel,  be  would 
have  to  sell  liquor,  or  words  to  that  effect, 
was  evidence  that  at  that  time  the  landlord 
desired  that  his  property  should  be  used  for 
such  sale,  or  consld^ed  such  use  necessary  to 
make  the  business  of  the  hotel  a  success. 
This  tended  to  prove  that,  when  his  hotel  was 
thereafter  used  for  that  purpose,  he  was  not 
honestly  Ignorant  of  the  fact  Whether  this 
conversation  and  the  letter  of  Bailey  before 
referred  to  were  too  remote  in  time  from  the 
date  OB  which  the  offense  was  charged  were 
questions  of  fact  to  be  decided  by  the  presid- 
ing Justice.  State  v.  OoUtas  (N.  H.)  86  Aa 
550;  Morrill  v.  Town  of  Warner,  66  N.  H. 
572,  29  Atl.  412,  and  cases  cited.  The  other 
exceptions,  not  having  been  urged  at  the  hear^ 
hig,  have  not  been  considered.  Exceptions 
overruled. 

PIKB,  did  not  at  The  others  con- 
curred. 


TOUNO  T.  BOSTON  ft  M.  R.  R. 

(Smwesae  Gomt  of  New  HampsUn^  HUs 
boro.  July  29.  1898.} 

IIASTBB  Aim  SSRVART— Neolioehob  akd  Gohtaib- 
DTOKT  NrOLIOBMCB  —  ASSUMPTIOH  Of 

Bisks  —  Raii.koa.ds. 

1.  A  switchman  whose  work  was  rendered 
more  hazardous  by  bsiug  provided  with  a  road 
en^ne  carrying  a  pilot  instead  of  a  step  and 
ran,  assumed  ue  increased  risk  by  conanniug 
in  the  employment  with  knowledge  of  the  in- 
creased  haiaid. 

2.  A  railroad  company  famished  a  road  en- 
gine tor  switching,  the  pilot  of  whidi  was  an 
unsafe  footing.  There  was  no  evidence  that 
the  company  expected  its  swItebBien  to  ride 
on  the  pUot  or  that  it  was  customary  for  them 
to  do  so,  or  that  a  pilot  was  erer  made  witii 
reference  to  its  being  osed  for  riding.  A  switch- 
man, in  attempting  to  board  the  pilot  was  in- 
jured.   Held,  liiat  the  company  was  not  UaUe. 

3.  A  road  engine  carrring  a  pilot  Instead  of 
the  step  and  rail  carried  by  switch  engines 
was  used  for  switching,  and  an  experienced 
awltchmsB,  who  had  never  ridden  on  a  pilot 
or  seen  any  one  ride  thereon,  and  knowine  its 
purpose,  stepped  between  the  raits,  and  as 
the  euine  approached  him,  attempted  to  board 
it  and  was  injured.  HM,  that  he  was  golltr 
of  contrlbntory  negUgenoe. 

Exceptions  from  HUlsboro  eountr. 

Case  by  Fred  S.  Tonng  against  tile  Boston 
&.  Maine  Railroad  for  personal  Injurlos  In  be> 
ing  run  over  by  defendant's  aigizMb  Verdict 
for  plaintiff.  Defendant  newtomMj  moved  tos 
a  nonsuit,  the  dteeetlon  of  a  Terdlct,  and  to 
set  aside  the  vndlct  agalnat  It  Motl<HU  dt- 
Qled,  and  exceptions  taken.  Exc^tloDs  sus- 
tained, and  Jud^nent  for  defendant 

Geoi^e  B.  French  and  Henry  B.  Bumham, 
tor  plabikUr.  Oliver  E.  Brandi  and  WllUam 
H.  Sawyer,  fw  defendant 

BLODGETT,  J.  Aa  stated  In  his  declara- 
tion, the  n^ltgence  of  the  defendant  by  which 
the  Injury  to  the  plaintiff  Is  alleged  to  have 
been  caused  consisted  In  furnishing  a  road 
or  passengK  engine  with  a  pilot  Instead  of 
a.  shifting  engine  with  a  step  and  rail,  for  the 
doing  of  hlB  work  as  a  yard  band  in  the  shift- 
ing and  handling  of  cars  and  moving  them 
about  the  defendant's  yard;  and  that  "said 
engine  was  not  reasonably  safe  for  said  work, 
because  It  did  not  furnish  the  plaintiff  with  a 
proper  step  on  which  to  step  and  stand  in  rid- 
ing from  point  to  point  as  was  usual  In  do- 
ing the  work,  nor  did  it  have  a  rail  or  flag 
post  thereon  which  the  plaintiff  could  grasp, 
and  thereby  steady  his  body,  as  was  reason- 
ably needful  for  his  safety,  but  it  had  a  pilot 
so  called,  whose  slats  were  defective,  InsnflS- 
dent,  and  unfit  for  a  reasonably  safe  footing; 
and  the  plaintiff,  while  in  the  exercise  of  rea- 
sonable care,  and  unwarned  and  unaware  of 
the  extra  danger  to  which  he  was  thus  expos- 
ed, endeavoring  to  step  upon  said  pilot  hy 
reason  of  said  defects,  Insufficiencies,  and  un- 
fitness of  said  eng:ine  was  thrown  down  on 
said  track,  and  ran  over  by  said  engine.** 
With  regard  to  the  negligence  of  the  defend- 
ant in  failing  to  provide  a  shifting  engine  or 
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ia  providing  a  ru«d  eoglne  without  a  atep  or 
raQ  or  flag  post  thereon,  It  Is  enough  to  say 
tliat.  If  thereby  the  plaintiff's  work  was  ren- 
dered more  liazardous  than  it  otherwise 
would  have  been,  no  liability  can  be  predi- 
cated npon  BQch  negligence.  AU  those  things 
were  perfectly  obvious  to  him,  and  the  set- 
tled law,  both  American  and  English,  Is  that, 
if  a  servant  chooses  to  enter  into  an  employ- 
ment involving  danger  of  personal  injury 
vtricb  the  master  might  have  avoided,  he 
takes  upon  himself  the  risk  of  all  the  hazards 
Incident  to  the  employment,  the  existence  of 
wblch  is  known  to  him,  or  which  are  plain 
and  obvious;  and  that  no  action  will  He 
against  the  master  for  injuries  to  the  serv- 
ant resulting  from  such  dangers,  there  is  no 
need  of  dwelling  upon  this  proposition.  It 
has  passed  out  of  the  domain  of  discussion, 
and  It  would  simply  be  pedantic  to  cite  au- 
t&orltleB  In  Its  siqiport 

In  respect  of  the  slats,  the  negligence  of  the 
defendant  Is  claimed  to  have  been  that  the 
apace  between  them  (2%  Inches)  was  Insuffi- 
cient for  a  safe  footing,  and  that  the  iron 
band  around  the  lower  one  did  not  come  up 
quite  high  enough  on  the  wood  to  "present  a 
Oat,  horixontal  surface  for  the  foot."  So  far 
as  the  defendant's  negligence  in  Uiese  re- 
spects is  concerned,  it  Is  likewise  enough  to 
say  that.  If  the  slats  were  defective,  insuffl- 
clent  and  unfit  for  a  reasonably  safe  footing, 
and  If  this  was  not  so  plain  and  obvious  to  the 
plaintiff  as  to  come  within  the  assumed  risks 
of  his  employment,  we  still  find  "no  evidence 
that  a  pilot  was  ever  made  with  reference  to 
Its  being  used  for  riding,"  or  that  the  slats 
thereon  are  constructed  with  a  view  "to  fur- 
Dlsblng  an  easy  entrance  to  the  foot  or  a 
secore  foothold,  or  that  the  band  la  put  on 
with  that  end  in  view,"  or  that  the  defend- 
ant required  or  expected  the  plaintiff  to  step 
on  or  ride  upon  the  road  engine  as  upon  a 
shifter,  or  that  it  was  cuatomary  to  do  so,  or 
that  the  defendant  knew,  or  ought  to  have 
known,  that  Its  brakemen  or  switchmen  ever 
did  do  so.  And  without  such  evidence  there 
«n,  of  course,  be  no  recovery  In  this  case. 
But,  beyond  all  this.  It  Is  entirely  clear,  In 
OQT  (pinion,  that  the  plaintiff  was  himself 
flinty  of  contributory  negligence  barring  his 
recovery.  The  situation  was  this:  At  the 
time  of  Injury  the  plaintiff  had  been  employ- 
ed for  years  npon  different  railroads,  and 
mostly  In  the  capacity  he  was  then  working. 
He  was  of  mature  age,  and,  as  Is  evident 
from  his  testimony,  of  at  least  average  in- 
telligence. The  accident  happened  about  3 
o'clock  In  the  afternoon  of  a  sunshiny  day. 
The  engine  in  question  had  been  used  in  the 
yard  since  morning.  The  plaintiff  knew  that 
it  was  a  road  engine  with  a  pilot,  and  that  it 
was  "entirely  different"  from  what  he  had 
t^een  accustomed  to  work  on.  "He  had  nev- 
er seen  an  engine  with  a  pilot  used  before 
that  day  for  shifting  purposes,  and  had  nev- 
er had  anything  to  do  with  a  road  engine  for 
ahlftliig  'work.   He  had  never  imdertaken  to 


ride  on  one  by  getting  on  the  pilot  ECe  had 
never  even  seen  It  attempted  by  any  one." 
B»  knew,  as  he  testified,  that  tiie  pilot,  or 
cow  catcher,  on  the  en^ne  "was  there  to 
thrown  things  off,"  and  that  "anything  be- 
tween the  rails  would  be  thrown  off  by"  It. 
With  these  conditions  existing,  what  follow- 
ed? Having  set  a  switdi,  in  order  merely  to 
save  bimself  the  labor  of  walking  some  60  to 
7S  feet  to  the  cai«,  or  of  getting  on  the  rear 
of  the  engine,  or  Into  the  cab,  as  be  bad  so 
far  been  accustomed  to  do  during  the  day 
when  the  distance  to  go  was  conalderable,  he 
deliberately  stepped  between  the  rails,  and  as 
the  engine  approached  him  at  an  unknown 
rate  of  iq»eed,-~vpithout  Invitation  from  any 
source,  and  while  under  no  compulsion,  nor 
constrained  by  any  sudden  exigency,  with 
ample  opportunity  to  exercise  his  Judgment, 
and  without  knowledge  of  the  space  iKtween 
the  slats,  or  whether  the'  Iron  band  came  up 
flush  with  the  face  of  the  lower  one,  or  ''tak- 
ing any  notice  to  discover  what  he  might  selte 
to  save  himself  in  caae  of  a  misstep,"— lie  vol- 
untarily took  the  chance  of  stepping  or  Jtunp- 
Ing  onto  the  pilot  In  so  doing  his  right  foot 
struck  upon  the  second  slat,  and  slipped  off; 
the  pilot  hit  it;  he  was  shoved  or  rolled 
along  the  track,  and  received  the  injury  com- 
plained of.  To  hold,  under  these  circumstan- 
ces, that  It  could  be  reasonably  and  properly 
found  by  the  Jury  that  the  plaintiff  was  ex- 
ercising due  and  ordinary  care  at  the  time  of 
his  injury  because  he  "supposed  the  engine 
was  a  safe  one,"  would  be  "upholding  a  re- 
finement that  would  hardly  be  relied  upon  If 
the  defendant  was  not  a  corporation,  and  re- 
garding that  as  sufficient  evidence  to  Justify 
an  action  which  would  not  be  so  regarded  in  a 
suit  between  two  natural  persons."  Hanley 
V.  Batlway  Co..  62  N.  H.  274.  282.  Bxcep- 
tions  sustained.  Verdict  aet  aslda  Judg- 
ment for  the  defendant 

CLARK,  0.  did  not  sit  The  others  oon* 
cnrred. 


HOWARD  V.  BHITTON  et  al. 
(Supreme  Court  of  New  Hampshire.  Cheshire. 

July  28.  1893.) 
Watrks—  SpRiNOa— Cosvbtancbs— Fbb  BiurLS— 

APPDBTKMANCES— EA8BHEXT8— NOXUSEK. 

1.  A  deed  of  a  spring  of  water,  "with  the 
land  under  the  same,"  and  a  riffht  to  maintain 
an  aqoedact  <«  grantor's  land  for  carryiog 
the  waters  of  the  spring,  vests  the  grantee 
with  the  fee  to  the  spring,  and  an  easement 
hi  the  Bfdl  tor  maintaining  the  aqueduct 

2.  The  owaer  of  lands  who  had  by  deed  ac- 
quired a  spring  of  water  in  adjoiuioK  laads. 
with  an  aqueduct  easement  across  sacn  lands, 
conveyed  his  lands,  without  mentioning  the 
spring  or  easement  by  deed  which  made  no 
mention  of  appurtenances.  Htid,  that  the 
spring  did  not  pass,  since  the  estate  therein 
was  a  fee,  and  not  an  easement 

8.  The  grantee  of  a  spring  and  of  an  aqne* 
duct  easement  across  the  lands  through  wliich 
It  flowed  shut  off  the  water  flowing  through 
Uie  aqueduct  and  permitted  it  to  remain  shut 
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off  for  more  than  20  Tears,  daring  which  time 
neither  grantor  nor  those  claiming  under  him 
interfered  adversely.  Hdd,  that  the  nonnaer 
did  not  extinguish  the  easement 

Trespass  qnare  clansum  fregit  hj  Otis  D. 
Howard  against  Charles  Brltton  and  another. 
Facts  found  by  a  referee.  September  27, 
1859,  Joshua  N.  Newton  conveyed  to  Jonah 
F.  Bent  a  spring  of  water  In  Winchester, 
with  the  right  of  constructing  and  main- 
taining an  aqueduct  in  his  land  to  the 
land  and  dwelling  house  of  Bent,  a  distance 
of  about  60  rods.  Bent  constructed  the 
aqueduct  and  obtained  thereby  a  supply  of 
water  for  household  purposes,  until  the  de- 
struction of  his  bouse  by  fire,  in  1865.  The 
water  was  shut  off  soon  after  the  fire,  and  no 
use  has  since  been  made  of  the  aqueduct. 
Bent  mortgaged  the  lot  on  which  his  dwelling 
boose  Btood,  to  one  Dickinson,  in  1874.  The 
mortgage  became  'foreclosed  In  Septemlier, 
1879.  In  October,  1879,  Dlctdnson  conveyed 
tlie  Bent  place  to  the  plaintiff.  No  mention 
was  made  of  the  spring  In  the  mortgage  or 
deed.  Benfs  administrator,  by  deed  dated 
April  3t  1888,  quitclaimed  to  the  defendants 
all  the  right  and  Interest  Bent  had  to  the 
spring  at  the  time  of  his  decease.  Later, 
In  1889,  the  alleged  trespass  to  the  spring 
was  committed. 

Don  H.  Woodward,  for  plaintiff.  Batch- 
elder  &  Faulkner,  for  defendants. 

SMITH,  J.  Newton,  In  1859,  conveyed  by 
deed,  to  Bent  and  his  heirs  and  assigns, 
"a  certain  spring  of  water,  with  the  land 
under  tiie  same,"  and  the  right  of  entering 
upon  the  land  of  the  grantor  for  the  purpose 
of  ccmstnictlng  and  maintaining  an  aqueduct 
for  conducting  water  from  the  spring  to 
Bent's  dwelling  house.  The  legal  constmc- 
tion  of  the  deed  Is  that  Bent  thus  acquired 
a  title  In  fee  to  the  spring,  and  an  easement 
In  the  soil  for  constructing  and  keeping  In 
repair  the  aqueduct  It  Is  possible  that  this 
Is  not  what  the  parties  Intended,  and  that 
upon  a  bill  in  equity  for  the  reformation  of 
the  deed  It  may  appear  that  they  intended 
and  understood  an  easement  Instead  of  a  fee 
In  the  spring.  In  1889,  Sabln,  administrator 
of  the  estate  of  Bent,  quitclaimed  to  the  de- 
fendants all  the  right  and  interest  Bent  had 
in  the  spring  at  the  time  of  his  decease. 
Whether  Bent's  estate  was  settled  In  the 
solvent  or  Insolvent  course,  and  whether  the 
administrator  sold  with  or  without  license, 
may  be  material  facts,  with  regard  to  whlcn 
there  Is  no  finding  by  the  referee.  In  the 
mortgage  from  Bent  to  Dickinson,  and  In  the 
deed  from  Dickinson  to  the  plaintiff,  no  men- 
tion was  made  of  the  spring  or  of  the  aque- 
duct easement,  nor  was  any  mention  made  of 
"appurtenances"  In  the  granting  part  of 
either.  If  an  aqueduct  easement  became  ap- 
purtenant to  the  premises  mortgaged  and 
afterwards  conveyed,  it  passed  with  the  grant 
of  the  plaintiff's  land.  Spaulding  v.  Abbot. 
65  N.  H.  423;  Kent  v.  Waite,  10  Pick.  138. 


But  land  cannot  be  appurtenant  to  land. 
The  mortgagor'a  Interest  In  the  spring  was 
not  on  easement,  but  the  fee;  and  the  rule 
is  that  npra  a  conveyance  of  land  there  Is 
no  Implied  creation  and  grant  of  an  easement 
in  the  grantor's  adjdnlng  land.  HuUln  v. 
Eaton  (HlUsboro.  Dec.,  1880)  19  AtL  371. 

The  defbDdanta  contend  that  whatever  ease- 
ment Bent  and  his  aoccesflon  In  title  had  In 
the  soil  ot  Newton  has  been  extinguished  by 
20  years*  nonuaer.  A  distinction  Is  made  In 
the  bookB  between  easements  acquired  by 
deed  and  those  acquired  by  prescription.  Aa 
to  the  former,  the  well-settled  doctrine  Is  that 
"no  length  of  time  of  mere  nonnaer  wIU  oper- 
ate to  Impair  or  defeat  the  right  Nothing 
short  of  a  use  by  the  owner  of  the  premises 
over  which  It  was  granted,  which  Is  adverse 
to  the  enjoyment  by  the  owner  thereof*  for 
the  space  of  time  long  enough  to  create  a 
prescriptive  right,  will  destroy  the  right 
granted."  Washb.  Basem.  (Ed.  1S6S)  sai; 
Ang.  Watercourses  (7th  Ed.)  H  240-252;  3 
Kent,  Comm.  448;  White  v.  Grawfbrd,  10 
Masa.  183;  Arnold  r.  Stevens,  24  Pick.  106; 
Owen  v.  Field,  102  Mass.  90,  114;  Smyles  v. 
Hastings,  22  N.  Y.  217,  224;  Butx  T.  Ihrle.  1 
Rawle,  218,  222;  Townsend  V.  McDonald.  12 
N.  Y.  381;  Forrar  v.  Cooper,  34  Me.  4Q0: 
Eddy  V.  Ghace,  140  Moss.  471.  6      E.  306. 

In  this  case  the  plalntlfra  easement,  if  he 
has  one,  was  acquired  by  deed.   A  mere 
nonuser  of  the  easement,  without  proof  of 
adverse  enjoyment  by  the  owner  of  the  land. 
Is  not  sufficient  evidence  of  an  abandon- 
ment of  the  right   There  Is  no  such  evi- 
dence In  this  case.     The  water  was  stop- 
ped from  flowing  through  the  aqueduct 
after  the  fire  In  186S.  and  has  remained 
stopped  to  the  present  time.    But  It  does 
not  appear  that  Newton  or'hia  auccessors  in 
title  stopped  It  or  performed  other  acts  of 
adverse  enjoyment  prior  to  the  trespass  com- 
plained of,  committed  In  1889.    The  pre- 
sumption is  ]ust  as  great.  If  not  greater.  ' 
that  Bent  stopped  it  to  prevent  waste  or  dam- 
age, as  that  the  other  par^  stopped  It  for  i 
the  purpose  of  bringing  about  an  eztlE^isb-  | 
ment  of  the  easement  20  years  later.  And 
the  finding  of  the  referee  that  to  the  time  of  ! 
the  alleged  trespass  neither  the  plaintiff  nor  i 
his  grantor  had  been  disturbed  in  the  use  of  i 
the  water  since  the  deed  of  1859  is  conclusive  | 
that  there  has  been  no  adverse  Interference 
with  the  aqueduct. 

The  case  will  be  continued  In  the  law  term. 
The  plaintiff  may  amend  his  declaration  at 
the  trial  term  by  filing  a  bill  in  equity  (Met- 
calf  V.  Gllmore,  50  N.  H.  417,  432)  for  a 
reformation  of  Newton's  and  Dickinson's  , 
deeds  and  Bent's  mortgage;  and  the  bill  may 
be  tried  at  the  earliest  convenience  of  the 
parties.  The  facts  not  found  may  be  mate- 
rial in  the  suit  at  law.  There  Is  no  legal 
difficulty  in  the  plaintiff's  heirs*  (the  plaintiff 
having  deceased)  having  all  the  conveyances 
reformed,  and  his  right  established  according 
to  the  Intent  of  the  parties.  Hi&t  may  re- 
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quire  bis  administrator,  belre,  deyisees,  or  all 
to  be  made  parties  to  tbe  bill.  Without  de- 
dding  whether  there  can  be  any  difficulty  Id 
fact;  upon  the  facta  that  vpear  In  tbe  case, 
from  Inferring  that  tbe  Intent  was  to  mort- 
gi^  and  convey  tbe  spring,  a  trial  of  a  re- 
tonaaxory  bill  will  hrlng  oat  all  the  facta, 
and  enable  the  trial  Judge  to  do  equity.  AH 
concurred. 

The  ease  was  snbseqaently  disposed  ot  by 
agreement  in  the  trial  term. 


OBBGO  T.  NORTHBBN  R.  B. 

(Supreme  Conrt  of  New  Hampshire.  Merri- 
mack.   July  28,  1898.) 

Bifi:«BXT  DoMiix— Railroads— Coxdbhuation  or 
Stock  to  Effectitatb  Lsasb  or  Road— Dau- 
Aess—VALca—EviDBHOB— Error  Ccrsd. 

1.  On  RD  iBsne  of  the  market  TSlne  of  rail- 
road stock  taken  by  emineitt  domain  under 
Pub.  St.  c.  156,  S$  28-37,  when  a  lease  of  the 
road  was  effected,  evidence  that  the  road  could 
hare  tieen  leased  three  years  before  at  a  high- 
er rental,  and  that  by  a  refusal  to  do  so  and  bj 
bad  manaeement  of  tbe  corporation  the  shares 
had  been  depreciated  to  a  ralue  less  than  with 
better  management  they  would  have  had,  is 
irreleTant. 

2.  In  estimatInK  the  market  value  of  shares 
of  a  Btockholder  dissenting  from  a  lease  of  his 
corporation's  railroad,  which  shares  were  con- 
demned for  the  purpose  of  effectuating  the 
lease,  under  Pub.  St  c.  166,  S$  2&-€7,  relating 
to  eminent  domain,  the  decrease  in  their  mar* 
ket  price  caused  by  the  execution  of  a  contract 
for  such  lease  will  fall  on  their  owner  the 
•ame  as  if  he  had  voluntarily  sold  them. 

3.  Where  the  selling  price  of  certain  New 
Hampshire  railroad  stock  on  the  brokers' 
board  of  Boston  was  shown  in  order  to  estab- 
lish the  market  value  of  such  stock  in  New 
Hampshire,  evidence  of  the  Massachusetts  tax 
law,  whereby  the  stocks,  being  assessable  to 
their  holders,  were  subject  to  double  taxation 
in  that  state,  offered  to  show  that  the  New 
Hampshire  value  should,  therefore,  be  great- 
er than  the  Massachusetts  value  of  such 
stocks,  is  inadmissible,  as  tending  to  mislead 
and  confuse  the  Jn^. 

4.  The  admission  of  Improper  evidence  tend- 
ing to  increase  tbe  amount  of  the  verdict  on 
the  value  of  certain  stocks,  which  were  the  sub- 
ject-matter of  the  actitm,  was  not  cared  by  the 
fact  that  the  court  had  power  to  set  aside  the 
verdict  if  contrary  to  the  evidence. 

Exceptions  from  Merrimack  county. 

David  A.  Gregg  dissented  from  a  lease  of 
the  defendant's  railroad  to  the  Boston  &  Maine 
Railroad  for  99  years  from  January  1,  1890, 
and  he  appealed  from  an  award  of  $82,600, 
as  the  value  of  Ills  stock  In  the  defendant 
corporation.  The  Jury  found  Its  value  to  be 
$90,225.  Tbe  lease  referred  to  was  at  an  an- 
nual rental  equivalent  to  6  per  cent,  on  the 
capital  stock  for  the  first  7%  years,  and  8 
per  cent  thereafter.  Subject  to  exception, 
the  plaintiff  Introduced  evidence  tending  to 
show  that  in  October.  1887,  the  Concord  Rail- 
road Corporation  offered  to  take  a  lease  of 
the  road  for  the  same  term  at  an  annual 
rental  equivalent  to  6  per  cent,  on  the  capital 
stock,  and  that  tbe  offer  was  rejected.  After 
the  Introduction  of  evidence  by  the  defendant 


of  sales  of  Its  stock  at  the  brokers*  board  In 
Boston,  the  plaintiff,  subject  to  exceptkm,  pat 
In  evidence  tbe  statute  law  of  Maasachnsetts, 
to  sbow  that  the  defendant's  stock  Is  taxable 
to  the  ownera  thereof  resident  In  tbat  state. 
Verdict  set  aside. 

George  B.  French  and  Bingham  &  Mitchell, 
for  plaintiff.  William  L.  Foster  and  Edward 
B.  S.  Sanborn,  for  defendant 

PER  CURIAM.'  The  question  of  fact  to  be 
tried  was  the  market  value  of  Northern  Rail- 
road stock  on  the  1st  day  of  January,  180O 
(State  T.  James,  5S  N.  H.  67;  Atlantic  &  St 
L.  R.  Co.  T.  State,  80  N.  H.  188,  140;  Low 
V.  Railroad  Co.,  63  N.  H.  567,  5^  3  Atl.  739), 
the  day  when  Gregg's  stock  was  taken  by  an 
exercise  of  tbe  right  of  eminent  domain. 
This  power  of  purchase  was  exercised  for  tbe 
purpose  of  obviating  Gregg's  objection  to  a 
lease  of  tbe  road  to  the  Boston  A  Maine  Rall< 
road  for  99  years  from  tbat  date.  Pnb.  St 
a  156,  SS  28-37.  It  is  conceded  that  the 
market  value  of  the  shares  on  that  day  de- 
pended largely  upon  the  previous  manage- 
ment of  tbe  company's  affairs,  mcludlng  the 
contract  for  tbe  lease.  But  it  is  claimed  that 
evidence  tending  merely  to  show  that,  with 
better  management,  the  shares  would  have 
been  worth  more  on  that  day  than  they  were 
then  worth,  was  competent  Tbe  question, 
however,  was  not  what  they  would  or  might 
have  been  worth  at  that  time  If  the  manage- 
ment had  been  better  or  worse,  but  what 
they  were  worth  In  consequence  of  the  man- 
ner In  which  tbe  affairs  of  tbe  corporation 
had  been  managed,  whether  good  or  bad.  A 
very  Important  part  of  that  management  was 
the  execution  of  the  lease  to  tbe  Boston  & 
Maine  for  99  years  from  January  1,  1890.  If 
Gr^  bad  continued  to  hold  bis  stock  with- 
out objecting  to  the  lease,  he  would  have  held 
it  subject  to  the  lease,  and  In  his  hands  its 
value  would  have  been  affected  by  the  lease, 
as  It  now  Is  and  will  continue  to  be  affected 
lu  other  hands.  January  1,  1890,  the  effect 
of  the  lease  on  its  value  was  Inevitable.  In 
this  state  of  things  evidence  was  received 
which  tended  to  sbow  that  on  that  day  tbe 
stock  oug^  to  have  been  worth  more  than 
it  was  worth;  that  by  bad  management  the 
road  had  been  leased  at  a  lower  rental  than 
tbe  Concord  offered  more  than  three  years 
before.  This  was  an  alteration  of  the  ques- 
tion to  be  tried.  If  property  were  taxed,  not 
at  its  market  value  (I.  e.  the  price  obtainable 
at  a  fair  sale),  but  at  what  It  would  have  been 
worth  If  it  had  received  more  skillful  man- 
agement than  Its  owners  bad  bestowed  upon 
It  the  own»8  would  be  subject  to  the  form 
of  Injustice  which  the  purchasers  suffered  In 
this  case.  I^e  Jury  were  asked  to  compel 
tbe  purchasers  to  pay  what  the  stock  would 
have  been  worth  if  the  offer  of  the  Concord 
Company  bad  been  accepted,  and  to  give  the 

1  See  footnote  36  Atl.  607.  ^  . 
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vendor  mm  tliui  lie  could  have  obtained  Xxy 
A  ToluntaiT  sale  in  a  fair  xaartst  Tbe  leaoB 
to  the  Boston  &  Maine  waB  as  much  an  ele- 
ment, and  as  controUiDg  an  element,  of  the 
market  valne  as  If  tbe  sale  of  Qrag^a  sbaits 
bad  been  Toluntary.  Tbe  loTohintaiT  cbar- 
acter  of  bis  sale  Is  bmuaterlal. 

The  general  character  of  the  evidence  itated 
In  tbe  case,  and  the  argnment  In  support  oT 
Its  competency,  show  Qiat  Oregg's  claim  was 
that  the  market  price,  shown  by  sales  In  Bos- 
ton, waa  less  than  the  market  value,  and  that 
the  evidence  of  the  Concord's  offer  was  Intro- 
4aced  to  support  this  claim.  Undoubtedly 
the  qucBtlon  tried  might  have  been  such  as  to 
make  the  Concord's  offer  competent  But  Its 
competency  depends,  not  on  a  question  that 
might  have  been  tried  and  a  use  that  might 
have  been  made  of  It,  bat  on  the  qnestlon  that 
was  tried  and  tbe  use  ttaat  was  made  of  It 
It  was  evidently  naed  to  show  that  QTegg 
should  have  a  blgber  price  than  he  could  have 
obtained.  If  the  sale  had  been  volmitary,  for 
Che  h^est  price  obtainable  in  a  fair  market. 

Evidence  of  tbe  tax  law  of  Massachusette 
Is  open  to  a  aimtlar  objection.  The  argu- 
ment for  tbe  competency  of  this  evidence  is 
that  Maasacbusetta  taxatlm  of  New  Hamp- 
shire railroad  stock  owned  by  residents  of 
Massachusetts  placed  them  in  a  less  ta,r<a- 
Able  position  than  that  occupied  by  owoeis 
resident  In  New  HanuNShlre,  where  property 
38  not  liable  to  double  taxation.  This  Is  an 
unavoidable  elemeiit  of  the  market  value, 
which  Is  necessarily  the  same  In  both  states. 
The  ar£umeBt  for  the  admission  of  this  evi- 
dence is  based  on  the  assumption  that  tbe 
market  price  in  Biassachnsetts  is  less  than  In 
New  Hampshire,  and  this  assumption  Is  one 
of  the  unfair  phases  of  the  trial.  The  law  Is 
not  always  able  to  do  justice,  but  It  does  not 
perpetrate  flagrant  Injustice  upon  an  assump- 
tion of  that  Jdnd.  Whether  Northern  Bail- 
road  stock  has  a  UassacbOBetts  market  value 
and  a  dUfarentHew  Hampablre  marfeet  value 
is  a  question  of  fact,  and  not  of  law.  But 
thare  are  many  facts  so  notorious  and  Indls- 
putable  tliat  evidence  baaed  w  on  ossimip- 
tion  contrary  to  tbem,  and  ravuirlng  tbe  otb- 
«r  party  to  prove  them,  Is  properly  ezcloded, 
as  calculated  merely  to  waste  time,  increase 
tbe  public  and  private  expense  of  the  trial, 
and  throw  the  administration  of  Jnatioe  into 
confusion.  From  tbe  necessity  of  the  case, 
the  law  distinguishes  between  questions  of 
fact  whi<^  can  fairly  be  contested  for  a  pur^ 
pose  of  Justice  and  questions  which  cannot 
be  fairly  contested  for  such  a  purpose.  To 
deny  this  distinction  woiUd  be  to  refuse  to 
exercise  common  sense  in  a  work  in  which 
that  kind  of  sense  is  as  necessary  as  in  any 
other,  and  to  sacrifice  legal  rigbts  to  a  mode 
of  reasoning  too  refined  and  technical  for 
the  practical  purpose  of  the  law.  Tbe  objec- 
tion to  the  admission  of  tbe  Massachusetts 
law  of  taxation  and  of  other  evidence  in  fills 
case  la  not  met  by  the  power  of  setting  aside 
the  verdict  if  contrary  to  the  evidence.  Gale 


r.  Boardman.  68  N.  H.  MS,  BSS,  4  AU.  572. 
Hie  value  of  tbe  stock  fixed  by  the  verdict 
may  not  have  tieen  so  excessive  as  to  Justify  a 
finding  that  the  verdict  Is  omtra^  to  the  evi- 
dence, while  there  may  liare  tieen  «frar  In  the 
admission  of  evidence  that  neeeenrUy  render- 
ed the  trial  unfair.  When  •bvA  evMemce  Ir 
admitted,  as  It  apparetttiy  was  to  this  case,  on 
an  erroneous  assumption  that  It  camiot  be  le- 
gally excluded,  tbe  law  xeQUlres  a  correcUon 
of  the  error. 

The  tax  law  of  MasBacbusetta  and  other 
evidence  was  admitted  apparently  because 
It  was  assumed  by  the  court  that  as  matter 
of  law,  tbe  plaintiff  was  entitled  to  its  ad- 
mission, and  tiiat  If  it  were  rejected,  and 
the  verdict  did  not  satisfy  ttw  plalntlfl.  it 
would  be  set  aside.  On  that  or  some  other 
untenable  ground,  evidence  waa  admitted 
that  was  ua^s  for  an7  legal  purpose.  It 
tended,  and  tended  only,  to  mislead  tbe  jury 
and  produce  on  unjust  verdict.  Whaterer 
the  ground  on  wldcb  It  was  admitted,  the  un- 
fairness It  imparted  to  the  trial,  and  the 
wrong  It  strongly  tended  to  accomptWh,  are 
80  evident  that  there  must  be  a  new  trial. 
"An  auction  sale  of  stocks  *  *  *  at  tbe 
public  exxjhange  la  a  large  comnKrdal  city 
afTords  tbe  truest  standard  of  the  prloeB  at 
whliA  they  are  estimated  In  tbe  market" 
Kent  V.  Whlbaey,  9  AUen,  62,  63.  In  gen- 
eral, the  price  paid  at  vuch  sales  and  at  the 
brokers'  board  In  Boston  for  Noffhem  Bail- 
road  stock  and  various  ol^er  New  Hamp- 
shire stocks,  diere  sold  often  «n«ugli  to  at- 
tract tbe  attention  of  InTostors  contieteBt  to 
Inrestigate  the  question  of  value,  may  well 
be  taken  as  the  market  value.  The  market 
value  of  properiT  that  has  bo  regular  market 
price,  because  not  often  sold  In  a  public  mar- 
ket of  that  kind,  .may  require  evidence  of  all 
tbe  elements  that  would  be  ooasldeiied  by  uom- 
petent  bidden  to  such  a  maittet  Ib  tMs 
case  evidence  of  those  elements  was  added 
to  evidence  of  a  regular  market  price  in  a 
manner  and  to  ob  extent  w«  canst  aappese 
would  have  been  allowed  If  an  erroneous  vkrw 
of  the  law  bad  not  been  taken.  Much  of 
this  objectionable  evidence  would  taordly 
have  been  admitted  If  It  bad  been  imder- 
stood  that  it  could  have  been  rejected  as 
confusing  and  misleading.  In  Low  v.  Rail- 
road Co.,  68  N.  H.  567,  8  AtL  780.  a  caae  of 
eminent  domaia,  the  verdict  waa  set  aalde 
for  weor  to  tlie  iDstrnotloBB  on  the  qaestlon 
of  value.  The  error  was  net  in  a  wrong 
statement  of  tbe  law,  hut  to  the  manner  of 
presenttog  a  view  of  tbe  evidence.  It  is 
there  said  (63  N.  H.  662,  S  Atl.  748):  "The 
tostmctkHis  given  on  this  potot  to  this  case 
were  misleading.  Details  of  clFcumatantial 
evidence  were  so  enlarged  upon  and  emptaa- 
slaed  as  to  tuid  strongly  to  withdraw  attoa- 
tlon  from  the  question  of  market  value,  and 
to  present  an  exagfeiated  and  errweons 
view  of  the  damages.  Bf  persona  familiar 
with  tbe  law  of  the  snbSect,  the  diazge  coold, 
perbftps,  be  constraed  to  aatherlM  a»  de* 
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psrtnre  from  the  measure  preecribed  by  the 
fair  market  ralue  of  tbe  land.  But  others 
would  be  likely  to  understand  from  the  In- 
BtmctlOBs  that  the  damages  could  be  expand- 
ed beyond  that  value  by  adding  to  Its  ajnount 
some  of  the  elementa  conqtrtsed  In  it."  In 
tbe  present  case,  the  error  was  in  admitting 
evidence  which  might  be  useful  under  some 
circnmstanoes,  but  which  in  this  case  was 
useless  for  any  other  purpose  than  to  Induce 
the  Jury  to  expand  the  market  value  by  add- 
ing to  it  some  of  the  elements  comprised  In 
It.  Evidence  waa  admissible  to  show  that 
tbe  r^olar  BBorket  price  was  lover  than  the 
inarket  value;  that  by  management  Impor- 
tant elements  of  value  were  concealed  from 
bidders  In  order  to  depress  tbe  price.  But 
when  property  has  such  a  regular  market 
lirice  as  Northern  Railroad  stock,  and  when 
I  he  improbability  la  so  «reat  that  material 
flements  of  value  were  concealed  from  the 
<-la8S  of  expert  investors  who  make  a  bnsl- 
ueae  of  ascertaining  the  value  of  such  stock 
as  the  Northern,  it  Is  a  duty  to  aee  that 
iujustlce  is  not  done  by  adding  to  the  mar- 
ket price  ^ments  of  value  naturally  Includ- 
ed in  IL  And  this  duty  la  to  be  discharged, 
not  only  by  instructioas,  but  also  by  ezclud- 
It^;  evidence  that  evidently  can  have  no  oth- 
vt  effect  than  to  render  the  trial  unfair.  Ev- 
idence la  constantly  excluded,  not  because,  as 
a  matter  of  law.  It  can  have  no  bearing  on 
the  Issue,  but  because,  aa  a  matter  of  fact.  It 
Is,  under  tbe  circumstances  of  the  case,  too 
remote  In  point  of  time  or  place,  or  too  In- 
signiflcant  in  other  respects,  to  have  any 
proper  weight,  or  to  have  any  other  than  a 
confusing  and  misleading  effect  State  v. 
Hastings.  53  N.  H.  452,  401;  Tllton  v.  Soci- 
ety, 60  N.  H.  377,  3S1;  Manufacturing  Co.  v. 
Worcester,  Id.  522,  525;  Alexander  v.  U.  S., 
138  V.  S.  353,  350, 11  8m>.  Ct.  350.  Some  of 
the  evidence  to  which  objection  was  taken 
Hhould  have  been  excluded  on  this  ground. 
Verdict  set  aside. 

CARPENTER  and  CHASE,  3J.,  did  not  sit. 
The  otbexa  concurred. 


KBABN8  at  aL  T.  HOWLBT  et  aL 
(SavrciM  Oourt  of  Pennsylvaala.   Oct.  IT, 
1886.) 

PaopssTT— Omci— POLiTiOAt.  Pamtibs— Cdokts 
— JraisoicnoK— IsjDKCTiox. 

L  The  rambers  of  a  county  committee  of  a 
political  party  have  no  property  right  in  their 
office,  althongh  it  is  part  of  tncir  duty  to  re- 
ceive and  pay  otrt  money  for  election  expennea. 

2.  laws  183&-38,  p.  78D.  $  13,  sabd.  5,  which 
confers  on  the  common  pleas  the  jurisdictioa 
and  powers  of  a  coart  of  chancery  in  "the  su- 
perrision  and  control  of  all  corporations,  other 
'than  tho«e  of  a  mnnicipal  character,  and  nnln- 
corporated  aasociations  and  partnerships,"  doea 
not  give  the  court  jurisdiction  to  interfere  with 
the  actions  of  a  connty  comtuUtee  of  a  political 
parry  when  no  rights  of  property  are  Involved. 

i<  A  court  of  equity  has  no  jniisdiction  to 
n-:ttniiD  a  chairman  of  a  county  committee  of 
41  A.-18 


a  political  party  from  chanaing  tbe  names  of 
duly-elected  members  of  toe  committee,  or 
from  filling  vacancies  on  snch  comarittee  with 
the  names  of  persona  not  elected,  in  violation  of 
tbe  roles  of  ue  party. 

Appeal  from  «oflrt  of  emmnon  pleaa,  All^ 

gbeny  county. 

Bill  by  B.  L.  Keams  and  others  against 
Joseph  Howley  and  others  to  restrain  the 
erasure  of  names  of  elected  members  of  the 
Democratic  county  committee  of  Allegheny 
county,  and  the  flUhig  of  vacancies  on  tbe  rc^l 
of  such  committee.  There  was  a  decree  for 
platntllfB,  and  ilefendantB  appeal.  Reversed. 

W.  J.  Brennen,  Johns  McCleave,  and  D.  T. 
Watson,  for  appellants.  J.  M.  Stoner,  Frank 
Thomson,  O.  A.  Fagan,  and  W.  fi.  S.  Thom- 
son, for  appellees. 

DEAN,  J.  The  metob&n  of  tbe  Donocratlc 
counQr  connalttee  of  Allegheny  counter  by  the 
rules  of  the  party  We  dected  at  the  primary 
electloBs  on  the  last  Saturday  oC  August  In 
each  year.  By  rule  7  tHe  Section  offlcera 
roust  certl^  the  vote  fia  each  candidate  to 
the  ececntlve  OMimlttee  of  each  ward,  bor- 
ough, and  towarii^  and  also  to  the  cbalr- 
moB  at  tbe  covat^  ctnnmittee.  The  delegates 
who  are  to  conpoee  the  county  oonT»tlon  to 
nominate  candUatet  for  county  offices  are 
elected  at  the  some  time,  and  tbe  ctrnventlon 
meets  the  foUowinv  UoMay  or  Tuesday. 
Rule  7  having  provided  for  certification  of  the 
vote  to  tbe  county  diolniian,  rule  8  inoTldes 
that  "a  lilt  of  tbe  coan<7  amuulttees  so  elec^ 
ed  shall  be  prepared  by  tba  chairman,  and 
announced  at  tbe  county  ooDveation."  By 
rule  10  tbe  county  otunmlttee  so  chosen  must 
meet  tiie  flist  Uoaday  of  Apra  following, 
and  ^e^  a  diairmam  to  aecre  for  tbe  enanlng 
year.  Tbe  ttefendant  Joseph  Howley  bod 
been  elected  cbalrmon  on  tbe  first  Monday  of 
April,  1897,  and  therefore  was  chairman  In 
August  of  tiuit  year  at  tbe  county  convention. 
He  announced  tbe  membas«lect  to  the  coun- 
ty conmilttee,  so  far  as  returns  had  been  re- 
ceived. Quite  a  number  districts  bad  not 
cwtlfied  tbe  ^ectitm  of  members  of  tbe  com- 
mittee. These  were  announced  as  vacancies, 
to  the  number  of  258,  oat  <tf  a  roll  of  521. 
The  diairmon,  Howley,  at  the  prosfet  time 
called  a  meeting  of  the  comaty  committee,  as 
provided  In  rule  10,  for  the  first  Monday  of 
April,  189&  He  was  a  candidate  for  re* 
etecUw  as  chairman.  The  blU,  filed  the 
Thursday  before  tbe  meeting,  averred  that 
in  a  luge  number  (2o8)  of  the  districts  an- 
nounced as  vacant  no  duly-elected  commit- 
teeman bad  been  certified:  that  Howley,  la 
violation  of  the  rules,  had  already  filled  va- 
cancies wltb  names  of  persons  not  elected, 
and  was  about  to  complete  the  roll  wltU 
names  of  others  appointed  by  himself;  fur- 
ther, that  he  hod  erased  ^m  the  roll  the 
names  duly-elected  members,  and  was 
about  to  wrongfully  af^mlut  others.  Tlie 
prayer  of  the  bill  was  that  Howley  be  re- 
strained by  injunction  from  erasing  names, 
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and  tliat  be  be  enjoined  from  filling  tecbs- 
cies,  or  In  any  way  tampering  with  or  inter- 
fering wltb  the  roll.  The  defendants  made 
no  answer,  but  contented  themsetves  with 
denying  the  jurisdiction  of  the  court  After 
hearing  testimony,  the  learned  judge  of  the 
court  below  found  the  material  facts  averred 
by  plaintlirs  to  be  true,  and,  as  a  conclusion 
of  law,  that  the  court  had  jurisdiction  to  en- 
tert^  the  bill  and  grant  relief.  Therefore 
he  entered  a  decree  restraining  the  defend- 
ants, or  either  of  them,  from  adding  names  to 
the  roll  upon  any  pretense,  or  striking  tliere- 
from  names,  and  annexed  to  the  decree  a 
roll  of  those  whose  names  should  properly 
appear  thereon.  Thereupon  defendants  bring 
this  appeal,  and  assign  for  error  want  of 
jurisdiction  in  the  court 

We  see  in  the  evidence  no  reason  to  ques- 
tion the  correctness  of  the  court's  finding  of 
fact  Howley  probably  filled  the  vacancies 
with  the  names  of  Democrats  personally 
agreeable  to  himself,  and  it  Is  by  no  means 
incredible  that  tiwy  accorded  with  him  In 
his  ambition  to  continue  himself  in  office. 
His  opinion  was  that  by  virtue  of  his  office 
he  had  power  to  fill  the  vacancies,  and  it  Is  not 
clear  that  he  was  wrong  In  this  opinion.  How- 
ever this  may  be,  If  he  usurped  the  power, 
or  wrongfully  exercised  it,  he  was  amenable 
to  bis  party,  which  could  dethrone  bim  and 
visit  bhn  with  polltltsl  penalties.  But  the 
question  here  Is,  has  a  court  of  equity  Jurls- 
dlction,  at  the  Instance  of  dissatisfied  mem- 
bers of  tbe  party  or  committee,  to  correct  and 
make  up  the  roll,— force  warrij^  Democrats 
to  associate  wltii  each  other,  when  they  are 
adverse  to  such  assodaUim?  It  Is  clear  to 
US  that  no  property  right  In  plaintitTs  or  In 
others  as  members  of  the  county  committee 
existed.  As  a  purely  political  committee,  It 
neither  owned  not  pretended  to  own  or  to 
derive  any  benefit  from  anything  of  value 
held  by  them  In  common.  That  money  for 
legitimate  election  expenses  was  contributed 
by  Democrats  to  tbe  ctmuilttee,  and  by  the 
members  paid  out  Save  the  one  who  handled 
tbe  share  put  In  bis  possession  no  personal 
ownership  In  it  He  could  derive  honestly 
no  personal  benefit  from  the  fund,  and  con- 
sequently bad  no  pn^rty  right.  Such  a  duty 
would  be  a  very  "dry  trust"  If  honestly  ex- 
ecuted. But  the  learned  judge  of  tbe  court 
below  Iras  of  opinion  that,  even  If  member- 
ship of  the  committee  conferred  no  property 
right  nevertheless  that  under  the  act  of 
the  16th  of  June.  1836,  which  confers  on  the 
common  pleas  the  Jurisdiction  and  powers  of 
a  court  of  chancery  In  "tbe  supervlnlon  and 
control  of  all  corporations,  other  than  those 
of  a  munlc^l  character,  and  unincorporated 
societies  or  associations  and  partnerships" 
(Laws  1835-30.  p.  789,  S  13,  subd.  6).  he  had 
jurisdiction  to  entertain  the  bill,  and  found 
thereon  his  decree.  We  have  more  than  once 
decided  that  this  act  gives  to  the  courts  only 
the  powers  of  the  English  court  of  chancery. 
See  Kneedler  v.  Lane,  8  Gran^  Cas.  5^ 


where  Justice  Strong  fully  and  dearly  con- 
strues the  act  and  so  pronounces.  The  EIng- 
llBh  chancellor  has  always  disclaimed  aattior- 
Ity  to  interfere  with  the  action  of  voluntary 
and  unincorporated  associations  where  no 
right  of  property  was  involved.  Rlgby  v. 
Connol.  14  Ch.  Div.  482.  We  wUl  not  cum- 
ber this  opinion  with  further  citations  from 
the  English  Reports  to  sustain  this  view,  for 
it  Is  scarcely  questioned  by  counsel  for  ap- 
pellee. The  court  below,  we  think,  was  mis- 
led Into  dalmlng  for  the  courts  of  Pennsyl- 
vania enlarged  chancery  powers  because  of 
the  tendency  of  our  late  legislation  to  r^u- 
late  primary  elections  and  prevent  fraud  and 
corruption  by  the  election  offlcers.  It  may 
be,  if  this  blU  had  aimed  to  prevent  a  threat- 
ened vlolatitm  of  law  by  any  of  these  officers, 
it  could  have  been  maintained.  But  ttaere  is 
no  statutory  injunction  or  prohibition  di- 
rected to  diairmen  and  secretaries  of  county 
committees.  They  an  amoiahle  alone  to  thehr 
party,  which  Is  purely  political,  author- 
ity of  the  conrts  in  such  a  ease  Is  thoroughly 
discussed  by  the  New  York  court  of  appeate 
In  UcKane  v.  Adams,  123  N.  T.  609,  25  N.  K. 
1067.  In  that  caae  McKane  filed  a  blU  to 
enjoin  the  Democratic  committee  of  Kings 
counly  from  denying  his  membership.  The 
court  dismissed  it,  saying  In  the  course  of  an 
elaborate  opinion:  "His  status,  ther^ore,  is 
that  though  his  town  association  elected  him 
as  a  delegate  to  the  g^eral  committee  ot  the 
county  organization,  the  members  of  that 
body  have  refused  to  admit  bbn  to  asaocfai- 
tlon  with  tiiem  In  their  office.  And,  If  they 
would  and  will  not  associate  with  him,  upon 
what  reasoning  or  principle  should  they  be 
compelled  to,  and  the  aid  of  a  court  of  justice 
Invoked?  The  right  to  be  a  member  Is  not 
conferred  by  any  statute,  nor  Is  It  derivable 
as  in  the  case  of  an  Incorporate  body.  It  Is 
by  reason  of  the  action  and  of  the  assent  of 
members  of  the  voluntas  association  that 
one  becomes  associated  wltb  them  In  the 
common  undertakii^,  and  not  by  any  outside 
agency,  or  by  the  tudlvldual's  action.  Mem- 
bership Is  a  privilege  which  may  be  accorded 
or  withheld,  and  not  a  right  which  can  be 
^ined  indepradentiy,  and  tiien  enforced.  So 
when,  as  by  the  plaintifT's  own  showing,  the 
conunittee  refused  to  admit  him  as  a  meniber. 
ot  to  confirm  his  election,  be  was  remediless 
against  that  refusal.  No  rights  of  property 
cv  at  person  were  affected,  and  no  rights  of 
citteenship  were  infringed  upon."  We  adopt 
this  language  as  expressing  our  opinion  lu 
this  case,  without  referring  to  and  citing  thtr 
many  cases  to  which  counsel  on  both  sides 
have  called  our  attention,  for  none  of  th«n 
is  of  such  authority  as  to  move  ns  from  our 
prevlous  decisions.  The  constitution  and  stat- 
utes of  the  commonwealth  gnamnty  to  all 
citizens  the  right  of  self-government  by  pro- 
tecting tiiem  In  the  exeroise  of  tbe  elective 
franchise  for  all  officers  voted  for  at  state 
and  local  elections;  and  lately  tbe  law  bnii 
gone  turtuer,  and  has  so  far  recognized  pu- 
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Utlcal  parties  as  to  pass  an  act  prescribing 
the  duties  of  officers  at  primary  elections, 
and  Imposing  severe  penaltira  for  misconduct. 
Bat  beyond  this  polltlcel  parties  and  party 
government  are  unknown  to  the  law.  They 
must  govern  themselves  by  party  law.  The 
courts  cannot  step  In  to  compose  party  wran- 
gles, or  to  settle  factional  strife.  If  they  at- 
tempted It,  It  may  well  be  doubted  whether 
they  would  have  much  time  for  anything  else. 
We  reverse  the  decree,  and  direct  that  the 
bni  be  dtsmtesed  at  costs  of  appellee. 


LEWIS  et  al.  T.  BRTCHL 
(Supreme  Court  of  Pennsylvania.   Oct  17* 
1888.) 

Wills — CojcsTaooriON— Lirs  SaTATSS— Trusts. 

1.  A  devise  to  teetator's  daughters  "during 
their  lives,  •  •  *  said  property  to  descend 
and  be  inherited  by  said  daughters'  children 
and  tiieir  heirs  forever,"  vests  no  more  than  a 
life  estate  in  such  daughters. 

2.  A  devise  of  a  life  estate  to  a  daughter, 
under  the  condition  that  she  shall  hold  it  free 
from  her  husband's  control,  creates  a  separate 
tmst,  which  precludes  alienation  of  the  estate 
during  coverture. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Sarah  J.  Lewis  and  husband 
against  Samuel  Allen  Bryce  to  enforce  a  con- 
tract for  the  sale  of  land.  From  a  Judgment 
for  defendant,  plaintlfTs  appeaL  Affirmed. 

Charles  S.  Wise  and  Joseph  C.  Forse.  for 
■ppeUaoti.   A.  W.  Doff,  for  appellee. 

HcCOLLUM,  J.  The  question  presented  by 
the  ease  stated  must  be  determined  by  the 
construction  of  the  will  of  Ruth  Roberts,  un- 
der which  Sarah  Jane  Lewis,  a  daughter  of 
the  testatrix,  claims  to  have  a  title  In  fee 
simple  to  an  undivided  one-third  of  the  land 
described  therein.  The  claim  Is  based  on 
the  fotirth  Item  of  the  will,  In  which  the  tes- 
tatrix bequeathed  said  land,  subject  to  her 
husband's  life  estate  In  It,  to  her  daughters, 
Snsanna  Ann,  Mary  Elizabeth,  and  Sarah 
Jane,  "during  their  Uves,  to  be  equally  divid- 
ed between  them,  under  the  condition  that 
they  shall  hold  the  same  exclusively,  and  free 
from  all  control  of  their  husbands,  or  any  one 
of  them.  Said  property  to  descend  and  be 
Inherited  by  said  daughters'  children  and 
their  heirs  forever."  What  Interest  or  es- 
tate In  the  land  passed  to  or  waa  vested  In 
the  daughters  of  the  testatrix  by  her  will? 
Was  it  anything  more  than  a  life  estate?  We 
think  not  The  land  was  devised  to  the 
daughters  for  their  use  "during  their  lives." 
This  view  of  the  will  Is  obviously  in  accord 
with  the  intention  of  the  testatrix.  It  seems 
to  be  conceded  by  the  appellants,  in  their 
printed  argument  In  their  paper  book,  that 
but  for  the  words  "and  their  heirs,"  Imme- 
diately following  the  words  "said  daughters' 
children,"  the  children  would  take  as  pur- 


chasers, and  the  daughters  would  have  a  life 
estate.  They  contend,  however,  that  "cMl- 
dreu"  and  "heirs"  are  used  by  testatrix  In 
such  close  connection  as  to  denote  that  she  In- 
tended them  as  synonymous  expressions,  and 
equivalent  to  each  other,  and  that  the  word 
"heirs,"  being  the  technical  word,  ia  there- 
fore the  dominant  and  controlling  expression, 
and  should  govern  In  the  conclusion.  They 
also  contend  "that  the  natural  and  obvious 
meaning  of  the  last  sentence  in  Item  fourth 
makes  the  pronoun  'thdr*  refer  to  daughter^ 
and  not  to  'children,*  and  therefore  It  la 
'daughters'  heirs'  that  Is  meant,  and  not 
'children's  heirs.' "  It  seems  to  ua  that  thla 
Is  a  strained  construction  of  the  fourth  item 
of  the  will,  and  palpably  opposed  to  the  plain 
purpose  of  the  testatrix  In  disposing  of  the 
property  referred  to  therein.  As  she  had  al- 
ready devised  to  her  daughters,  In  the  pre- 
ceding sentence  of  said  Item,  a  life  estate  In 
the  land,  the  natural  and  reasonable  conclo- 
slon  is  that  she  Intended  by  the  next  succeed- 
ing sentence  of  It  to  dispose  of  the  remainder 
by  devising  It  to  her  grandchildren  and  their 
heirs.  In  her  designation  of  her  grandchil- 
dren as  her  "daughters'  children,"  there  Is 
no  room  for  an  inference  or  ooniAuaiou  that 
she  intended  thereby  to  give  or  secure  to  her 
daughters  any  other  or  greater  estate  than 
she  had  already  devised  to  them.  The  word 
"heirs,"  as  used  In  Item  4,  was  not  Intended 
to  affect  in  any  degiee  the  estate  devised  to 
the  daughters  In  the  preceding  sentence  of 
sold  Item,  nor  does  it  reasonably  admit  of  a 
construction  which  converts  their  lite  estate- 
into  an  estate  in  fee  simple.  It  follows  that 
it  is  uot  within  the  power  of  the  plaintifTs  to 
make  to  the  defendant  such  title  to  the  land 
In  question  as  their  contract  called  'for.  It 
should  be  noted  also  that  the  life  estate  is 
devised  to  the  daughters  "under  the  condi- 
tion that  they  shall  hold  the  same  exclusively, 
and  free  from  all  control  of  their  husbands, 
or  any  of  them."  What  Is  the  effect  of  this 
condition  or  provision  in  the  fourth  Item  of 
the  will  upon  their  title  or  interest  In  the  land 
devised  to  them  as  aforesaid?  Does  It  not 
create  a  separate  use  trust,  which  prevents 
alienation  of  the  estate  during  coverture? 
The  language  employed  is  clearly  sufficient  to 
create  such  a  trust,  as  plainly  appears  In  the 
recent  decisions  on  the  subject.  As  support- 
ing this  view,  we  cite  MacConnell  v.  Lindsay, 
131  Pa.  St.  476,  19  Atl.  306;  MacConueU  v. 
Wright,  1150  Pa.  St.  275,  24  AU.  517;  Hays  v. 
Leonard,  155  Pa.  St.  474,  26  Aa  GGi;  and 
ICeatlug  V.  McAdoo,  180  Pa.  St  5,  36  AU. 
218.  In  the  case  last  cited  the  operative 
words  were,  "nor  subject  to  the  control  of 
their  respective  husbands,"  and  they  were 
held  to  be  sufficient  to  create  a  separate  use 
trust  In  personal  property  bequeathed  to  the 
daughters. 

We  find  nothing  In  the  will  which  conflicts 
with  the  intent  of  the  testatrix,  as  expressed 
in  the  foui'th  Item  of  it   Judgment  affirmed. 
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BOBOUOU  OF  TBRONA  T.  ALLBGBBNY 

VAL.  BY.  CO. 

(Saprcma  Coart  of  PennsrlTaiila.   Oct.  17, 
18980 

MVHICIFAt.  OORFOUTIOira  •-  OntNIRO  Strxbt  — 
JpitooiiHilu— Obssrai*  OB  Spboiai.  Act. 
SpMial  Act  AprU  8,  1848  (made  appUcable 
to  tlie  boroagh  of  Verona  bj  Act  May  10.  1871, 
IncorporatiDK  it),  prorideB  tbat  the  borough 
■rathoritles.  To  opening  a  new  street,  shall  de- 
(umlne  Itt  location,  idan,  and  limits;  that 
the  plan  aball  be  deposited  In  the  office  of  the 
recording  regulator,  and  notice  thereof  given 
in  newspapers;  and  tbat  any  person  sofiFering 
damage  may  apply  to  the  coart  of  qoarter  sea- 
aions  for  appointment  of  viewen  to  assess  dam- 
agee.  etc.  By  Special  Act  Aiffil  21.  1873,  the 
borough  authorities  of  Verona  were  authorized 
to  open  any  street  incladed  in  the  general  plan 
of  tiie  borough  as  fixed  by  erdiaance  of  Sep- 
tember 11,  1S7Z  Act  May  16,  1891  <P.  U  18), 
giTing  all  monicipal  corporations  power  to  open 
streets,  provides  that,  on  petition  of  a  majority 
of  property  owners  for  a  street,  councils  may 
at  once  proceed  to  open  it,  and  that  thereafter 
damages  are  to  be  assessed  by  Tiewers  appoint- 
ed by  the  court  of  common  pleas,  and  that  se- 
citri^  tor  damage*  can  be  given  and  entry  made 
before  assessment  and  payment  HeU,  that 
the  boroQgh  of  Ver(ma  could  not  by  ordinance 
open  a  street  according  to  its  location  on  the 
general  plan  fixed  by  the  ordinance  of  Septem- 
ber 11.  lt$72,  and  direct  that  the  street  shoold 
be  actually  opened  to  travel  as  soon  as  dam- 
ages were  paid,  under  the  special  acts,  and  then 
present  its  petition  to  the  court  of  common 
pleas  for  the  appointment  of  viewers  to  assess 
damages  as  provided  by  the  general  act.  It 
matt  proceed  wholly  rither  under  the  general 
act  or  under  the  apedal  acts. 

Appeal  from  coart  of  oommoa  pleas,  Alle- 
gheny county. 

Petition  by  the  borough  of  Verona  for  the 
assessment  of  damages  for  opening  a  part  of 
West  Railroad  avenue.  From  a  decree  con- 
firming the  report  of  viewers,  the  Alleghea^ 
Ballway  Company  appeals.  Eeversed. 

Scott  ft  Oordou  and  Wmiam  B.  Blatr,  for 
appellant   John  P.  Hunter,  for  appellee. 

DBAX,  J.  The  borough  of  Venna  was  in- 
corporated 1>7  special  act  of  die  legislature, 
May  la  1871.  By  this  act,  the  legislation 
r^nlatlng  the  municipal  affairs  of  Birming- 
ham borough,  of  the  same  county,  was  «c- 
tended  to  Verona.  One  of  the  acts  which 
thus  became  the  law  for  the  new  borough  is 
that  of  AprU  8,  1848,  the  first  section  of 
which  provides  that,  when  the  borough  ao- 
thorlties  consider  It  necessary  for  the  accom- 
modation of  the  pnUlc  that  a  new  street  diall 
be  opened,  they  shall  have  power  to  cqten 
the  same,  determine  Ita  location,  plan,  and 
limits;  that  a  plan  thereof  aluU  be  deport- 
ed In  the  office  of  the  recording  regulator  of 
said  borough,  for  public  examination  and  In- 
spection, notice  thereof  to  be  given  In  two 
newspapers  published  In  Allegheny  county, 
to  all  interested;  then  any  person  suffering 
damage  may  apply  to  tbe  next  court  of  quar^ 
ter  sessions  of  the  county  for  appointment  of 
viewers,  and  the  same  proceedings  shall  be 
bad  as  under  the  general  road  laws  of  the 


commonwealth;  and  the  borough  oounell.  aa 
soon  as  they  have  caused  payment  of  the 
damages  to  be  made,  may  cause  tbe  street 
to  be  forthwith  opened;  proTidlng.  further, 
that  if  the  damages  so  assessed  be  not  paid 
within  one  year,  then  the  proceedings  shall 
be  naU  and  void.  By  special  act  (tf  2lat  of 
April,  IfiTS,  tbe  borough  autborltlea  of  Verona 
were  antborb^  to  open  any  street  Indaded 
In  tbe  general  plan  of  the  borongft,  ftiud  by 
ordlaance  of  lltta  Septemba,  1873;  prOTld- 
Ing,  however,  lOiat  no  aucta  action  abould  Im- 
pair tbe  right  of  any  person  who  bad  i^tpUed 
for  damages  benuse  of  tbe  adoption  of  the 
plan,  and  that.  In  all  casea  where  damages 
had  been  assessed  under  tbe  gmeral  or  any 
other  plan,  the  same  should  be  paid  by  the 
borough  ^thln  one  year,  and,  in  default 
thereof,  the  street  should  be  vacated.  Tbi> 
property  owner  alone  could  petition  for  the 
assessment  of  damages,  and.  If  all  the  re- 
qulrementa  of  tbe  act  were  strtc^  compiled 
wldi  by  tbe  borough,  he  was  bound  to  move 
at  the  next  court  of  quarter  sessions.  Tbe 
general  plan  thus  enacted  Into  an  ex^nw  law 
had  plotted  <ni  It  Ballroad  avenue,  a  street  lo- 
cated In  large  part  on  tiie  right  of  way  of 
the  Allegheny  Valley  Railway  Company.  It 
extended  from  James  street  to  Plum  creek,  a 
distance  of  2,400  feet  On  24tb  of  October. 
1804,  tha  boraugb  adopted  an  wdlbanee  open- 
ing thla  street  according  to  Its  location  oa 
tbe  general  plan,  and  provided  fbr  notice  of 
tbe  ordinance  by  pnblleatlon  In  the  newspa- 
pers, as  required  by  the  qtedal  act  Tbe 
ordinance  further  directed  tlmt  the  street 
should  be  actually  opened  to  travel  aa  soon 
as  danuges  sustained  by  owners  of  land 
were  paid  to  tbem.  Hie  borou^  ttara  pre- 
sented Its  petition  to  tbe  court  of  common 
pleas  of  AUegbeny  county,  setting  out  that, 
under  and  by  virtue  (tf  tbe  ordinance,  tbe 
street  bad  been  opened;  tbat  private  prop* 
erty  bad  been  taken  and  Injured;  and  pray- 
ing Cor  tbe  appointment  of  three  freehiM^ 
aa  viewers  to  assess  and  r^rart  tbe  dam- 
ages, as  provided  by  tbe  act  of  16th  of  May, 
1881.  Tbe  viewers  were  anointed,  and 
found  that  the  borough  bad  taken  three  acres 
of  the  railway  company's  land.  Its  pnmp 
bouse  and  frame  passenger  station,  and  as- 
sessed tbe  damages  at  $0,900.  Other  dam- 
ages claimed  by  tbe  company,  such  as  tracks, 
freight  warehouse,  and  platform,  were  re* 
fused,  because  these  improvements  had  been 
constructed  after  notice  to  tbe  company  of 
proceedings  for  opening  tbe  street  Excep- 
tions were  filed  by  both  parties  to  the  assess- 
ment which  the  court  overruled,  and  con- 
firmed the  report  The  railroad  company 
tolngs  this  appeal,  alleging  that  the  proceed- 
ings were  partly  under  tbe  general  act  of 
ISill,  while  they  should  have  been  wholly 
under  tbe  special  acts  of  1818  and  1873,  and 
consequently  the  common  pleas  had  no  juris- 
diction. 

That  tbe  special  acts  relating  to  this  bor- 
ough provided  special  proceedings  for  open- 
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In;  streets,  wblcb  are  different  from  and  re- 
pugnant to  the  general  act,  cannot  be  doubt- 
ed. We  have  deeded  In  two  cases  -Borough 
of  TCTona's  Appeal  (decided  In  1884)  108  Pa. 
St.  83,  and  Verona  Borongb  r.  Railroad  Co. 
(decided  in  1886)  162  Pa.  St  368,  25  Atl.  MS 
—that  tbe  municipal  powers  of  this  borough 
are  conferred  by  the  special  aets  of  1818  and 
1873.  In  fact,  tbe  minates  of  tbe  eouncHl 
show  titat  in  this  proceeding  It  relied  on  no 
other  power;  f<v  In  Vtie  ordinance  of  Octo- 
ber 24,  18&4,  It  resolres  to  open  the  street 
according  to  the  plan  of  September  11,  1872, 
which  had  become,  by  leglsIatiTe  enactment 
of  1873,  the  borough  plan.  Tbe  mere  perusal 
of  the  act  sbowa  it  was  only  a  supplement  to 
that  of  1848.  As  we  decided  In  the  appeal 
of  the  borough  (108  Pa.  St  83)  that  the  spe- 
cial leglslatl(»  provided  a  i^cial  procedure 
In  such  caaes,  we  are  of  opinion  this  proce- 
dure Is  so  different  from  that  provided  In  the 
act  of  1891  that  the  two  cannot  be  blended. 
Under  the  special  acts^  tbe  proceeding  com- 
mences by  the  council  fixing  the  locatltm  of  the 
street,  next  tbe  adoption  of  a  plan,  next  the 
deiMMlting  of  It  In  the  regnlator's  office,  next 
application  by  owner  or  person  Interested 
for  assessment  of  damages  by  viewers  ap- 
pointed by  tbe  court  of  quarter  sesstoDB,  then 
the  actual  payment  of  the  damages,  and  last- 
ly the  opening  of  the  street.  The  act  of 
1801  provides  that  on  petition  of  a  majority 
of  property  owners  for  the  street  councils 
may  at  once  proceed  to  open  it  to  the  public; 
then  the  damages  are  to  be  assessed  by  vlew^ 
era  appointed  by  the  court  of  common  pleas. 
All  the  steps  preliminary  to  the  actual  appro- 
priation of  the  land  to  public  use  and  open- 
ing must,  under  the  special  acts,  be  taken 
first  This  Is  to  be  Immediately  followed  by 
■ssesnnent  of  damagM,  then  payment  and 
then  (^ealng.  Under  the  act  of  1891,  securt- 
ty  for  payment  of  damages  can  be  given,  and 
then  entry  be  made  before  assessment  and 
payment  Tbe  court  of  quarter  sessions  has 
Jurisdiction  under  the  special  acts;  the  court 
of  common  pleaa.  nnder  the  act  of  1891. 

The  cases  cited  by  counsel  for  appellee- 
Hanover  Borough's  Appeal.  150  Pa.  St  202, 
24  Atl.  669,  and  Beltzhoover  Borough  v.  Beltx- 
booTer*8  Heirs,  173  Pa.  St.  213,  33  Atl.  1047— 
do  not  mle  this  case,  for  no  question  of  the 
exercise  of  power  under  a  special  act  was 
present  in  those  cases.  The  borough  of  Ver- 
ona has  never  come  under  the  operation  of 
the  general  borough  act  It  still  owes  its 
being  to  the  special  acts.  And  while  conced- 
ing diat  the  act  of  1801  Is  a  general  act  con- 
ferring cmnnlatiTe  powen  on  all  municipali- 
ties, and  repealing  neither  general  nor  spe- 
cial prior  acta,  yet  It  by  no  means  follows 
that  a  municipality  can  select  such  prorl- 
siuns  of  the  two  acta  as  suit  Its  Interest  or 
CMivenience,  and  tack  tbem  together  in  one 
proceeding,  la  one  court,  to  determine  what 
damage  It  has  caused  a  property  owner.  The 
argument  that  the  remedy  provided  by  the 
«ct  of  1891  Is  more  convenient  than  that  of 


tbe  special  acta— as  by  the  former  an  the  dam- 
ages along  tbe  line  of  the  proposed  street  can 
be  assessed  at  one  view,  and  by  tbe  latter, 
only  those  of  the  petitioning  property  owner 
—is  a  forcible  reason  for  adopting  that  rem- 
edy, bat  not  a  good  one  for  adopting  parts 
of  both  remredlea.  We  are  of  oplnltm  that, 
while  there  is  no  repugnancy  in  the  object 
of  the  legislation,  each  almbig  to  secure  dam- 
ages for  the  property  owner,  and  promote 
puUlc  improvements,  by  a  proceeding  for 
that  purpose,  nevertheless  there  Is  such  a 
repugnancy  In  the  modes  of  proceeding  as 
will  warrant  no  attempt  at  mixing  or  blend- 
ing them  In  one.  The  appellee  or  the  prop- 
erty owner  must  adopt  wholly  the  one  or  the 
other,  from  beginning  to  final  decree.  The 
decree  Is  reversed,  and  tbe  proceedings  set 
aside,  at  costs  of  appellee. 


MILLER  et  al.  v.  UlLLBR  et  al. 
(Supreme  Court  of  Pnaqrlvaida.    Oct.  17, 
1888.) 

Vekdiots  —  Rbharks  to  JmiT  —  Comscibmos  — 
CoERCioi:— Forms— WiTSKBSBS  — Credibility — 
Wills— Co»»B5TB—EviDi!»CB— Oris  ions — Con- 
FiDBSTiAL  Agents — Undub  Ihflubnob. 

1.  A  jury,  being  unable  to  agree,  asked  to 
be  discharged.  The  judge  refused  the  request, 
saying,  inter  alia:  ''It  is  sometimes  said  by 
parties  that  they  can't  conacientioosly  agree 
to  a  verdict.  There  is  no  oonsdence  In  die 
ease.  It  is  not  a  qoestion  of  conscience  at  aU. 
It  is  simply  a  question  of  judgment"  Held  er- 
ror. In  so  far  as  it  Instructs  that  the  jury  may 
eliminate  conscience. 

2.  A  jury,  in  a  contested  will  case,  after  be- 
ing out  40  hours,  reported  to  the  court  that 
they  stood  10  to  2,  and  could  not  agree.  The 
court  refused  to  dlschut^e  them,  bat  said,  io 
efEcct  that  the  question  was  not  one  of  con- 
science, but  one  of  judgment;  that,  if  they 
did  not  agree,  the  public  might  suspect  some 
of  them  or  corruption,  and,  if  the  disagreement 
was  due  to  stubbornness,  a  proper  penalty 
would  be  the  diserace  of  exclusion  from  the 
Jury  wheel,  and  the  posting  of  their  unfitness 
in  a  public  office;  that  sometimes  the  minority 
most  yield  their  judgment  in  order  to  get  a 
verdict;  that,  after  a  verdict  should  be  receiv- 
ed, be  would  hear  anything  a  juror  mit^ht  say 
in  court  immediately  afterwanis  in  the  way 
of  expressing  his  doubt  in  the  case,  or  his  un- 
willingness to  yield  in  the  verdict  and  consider 
it  on  a  motion  for  a  new  trial;  that  he  could 
not  think  of  discharging  them,  even  if  they 
had  to  remain  in  the  jury  room  for  weeks. 
Tbe  jury  shortly  afterwards  handed  in  their 
verdict  The  court  had  said  that  he  aever 
had  a  more  intelligent  jury  before  him.  There 
was  nothing  to  indicate  obstinacy  <hi  their  part. 
Held,  that  the  court's  remarks  coerced  the  jury, 
and  hence  the  verdict  cannot  stand. 

3.  It  is  error  to  instruct,  in  refusing  the 
jury's  request  to  be  discharged  because  of  their 
Inability  to  agree,  that  the  court  will,  after 
a  verdict  la  received,  hear  anything  a  juror 
may  say  in  court  in  the  way  of  expressing  hia 
doubt  in  the  case,  or  his  unwillingness  to  yield 
in  the  verdict  and  consider  it  on  a  motion  for 
a  new  trial. 

4.  A  verdict  Is  not  a  nullity  "in  form"  be- 
cause accompanied  by  a  writing,  addressed  to 
the  judge,  calling  his  attention  to  the  fact 
that  he  had  stated  that,  if  the  jury  agreed, 
he  would  hear  any  of  their  doubts  or  reasons 
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!for  their  nnwiUmgneu  to  jrield  in  the  verdict, 
as  aftecting  a  motion  for  a  new  trial. 

5.  The  credibility  of  a  witness  cannot  be  at- 
tacked generally  by  evidence  reladng  to  a  pe- 
<riod  four  years  before  the  trial. 

6.  In  a  will  contest,  a  letter  written  by  tes- 
'tator's  wife,  since  deceased,  whom  he  sarvived, 
'to  one  of  defendants,  reflecting  on  the  latter's 
•character,  which  possibly  infer«itiaUy  preju- 
diced plaintiffs,  is  madmisstble  as  a  mere  dec- 
laration  by  a  deceased  third  person. 

7.  Evidence  that  a  contestant  of  the  wUI  in 
controversy  had  previously  filed  proceedinss  to 
compel  the  payment  of  a  legacy  left  to  him  by 
said  will,  while  not  a  legal  estoppel  againat 
him,  is  admissible  in  considering  nls  conten- 
tion that  the  will  was  executed  nuder  undue 
induence. 

8.  A  witness  cannot  state  her  opinion  as  to 
what  caused  ill  feeling  between  certain  per- 
sons. 

tt.  In  a  win  contest,  a  letter  to  testator  from 
a  stranger  to  the  issue,  who  was  not  called  as 
a  witness,  in  reply  to  an  inquiry  by  testator 
as  to  the  habits  of  a  son-in-law,  is  not  ad- 
missible, especially  where  the  writer  had  no 
personal  Icnowledge  of  the  habits  of  the  son-in- 
law. 

10.  A  son,  in  order  to  be  a  confidential  agent 
of  the  testator  within  the  rale  that  such  a  re- 
lation raises  a  presumption  that  a  will  largely 
in  tile  agent's  favor  was  procured  by  his  un- 
due influence,  need  not  be  acting  as  an  attorney 
for  testator,  or  in  some  other  express  fiduciary 
Telationship  created  by  contract. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Alexander  H.  Miller  and  othera 
-against  Florence  0.  Miller  and  others  to  de- 
termine whether  the  alleged  will  of  Alex- 
■ander  H,  Miller,  deceased,  was  obtained  by 
the  undue  influence  of  Florence  C.  Miller. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.  Beversed. 

Edward  Campbell,  W.  H.  Tomlinson,  Charles 
S.  Hogg,  Lazear  &  Orr,  and  J.  S.  Ferguson, 
for  appellants.  W.  B.  Bodgers,  Clarence  Bur- 
leigh, and  Johns  McCleave,  for  appellees. 

DEAj;,  J.  For  the  history  of  the  conten- 
tion between  these  parties,  it  la  only  neces- 
sary to  refer  to  the  former  appeal,  reported 
Ju  179  Pa.  St  W6,  36  Atl.  139.  CumulaUve 
'evidence  to  that  adduced  In  that  issue  has 
on  this  trial  In  the  common  pleas  been  pre- 
sented by  both  sides,  with  no  other  effect, 
perhaps,  than  to  mal^e  the  dispute  more  cer- 
tainly one  of  fact,  to  be  determined  by  a  jury. 
The  evidence  was  formally  submitted  to  the 
Jury,  who  found  for  defendants,— those  claim- 
lug  under  the  will.  We  now  have  this  ap- 
peal, with  32  s[>ecIflcations  of  error.  In  dis- 
cussing them,  we  will  follow  the  order  pur- 
sued by  counsel  In  their  argument,  and  give 
most  prominence  to  the  twenty-third  and 
twenty-fourth,— those  arising  out  of  what  Is 
callod  the  "supplemental  charge." 

The  general  charge,  including  the  answers 
to  points,  was  delivered  on  Thursday.  At 
2  p.  m.  of  that  day  the  Jury  retired  to  con- 
fiiiler  of  their  verdict.  The  next  morning 
ihcy  came  Into  court,  and  naked  for  a  memo- 
randum of  the  points  affirmed,  which  request 
was  i-cfui4<.'4l.  In  the  evening  of  that  day 
the  Jury  addressed  to  the  court  tliis  note:  '*To 


the  Hon.  J.  W.  F.  White:  Aa  the  Jury  hi 
the  Miller  wlU  case  cannot  see  any  chance  of 
agreeing  on  a  verdict  to-day,  we  would  re- 
spectfully ask  if  we  could  be  furnished  with 
cota  to-night  There  are  aeven  or  eight  older 
men  who  are  suffering  for  reat,  and,  if  possi- 
ble, we  would  greatly  like  to  have  at  least 
eight  cots.  We  would  also  re^tectfuUy  ask 
if  your  honor  will  be  in  court  to-morrow,  and, 
if  so,  how  late.  The  Jury."  To  this  the 
court  made  no  reply.  The  next  morning 
(Saturday)  the  Jury  sent  this  note  to  the  court: 
"To  the  Hon.  J.  W.  F.  White:  The  Jury  in  the 
Miller  will  case  respectfully  beg  to  report  that 
upon  retiring  to  the  Jury  room  on  Thursday 
afternoon  they  exhaustively  discussed  and 
carefully  considered  all  the  evidence  In  the 
case,  and  after  taking  a  number  of  ballots  the 
vote  stood  on  that  evening  10  to  2.  The  dis- 
cussion continued  Thursday  night  &U  day 
Friday,  EViday  night  and  this  morning,  a 
number  of  ballots  being  taken  during  that 
time,  with  the  result  that  the  vote  now  stands 
10  to  2;  no  vote  having  been  changed.  It 
looked  to  the  Jury  ou  Friday  afternoon  as  If 
an  agreement  could  not  be  reached,  but  every 
effort  has  since  been  made  to  that  end.  The 
majority  will  not  change  their  votes,  and  the 
minority  have  stated,  and  now  reiterate,  that 
under  these  circumstances  no  agreement  can 
be  reached,  if  we  continue  in  season  for  a 
month.  This  statement  la  made  In  cold  blood, 
and  not  In  the  beat  of  dlscusalon,  and  it  Is 
the  unanimous  opinion  of  the  Jury  now  that 
no  agreement  can  possibly  be  reached.  We 
fully  appreciate  the  gravity  of  this  decision, 
in  addressing  this  to  your  honor,  which  we 
do  with  deep  regret  Under  these  circum- 
stances, we  respectfully  ask  for  our  discharge. 
Tbe  Jury.  Robert  Jenkins.  Foreman."  On 
receipt  of  this,  the  Jury  being  in  the  court 
room,  the  Judge  spoke  to  them  as  follows: 
**  'I  have  received  a  note  from  you  gentlemen 
stating  that  you  have  been  standing  10  to  2 
from  tbe  time  you  went  out  and  no  change 
in  the  vote  at  any  time,  and  expressing  the 
opinion  that  it  Is  not  possible  for  you  to  agree. 
I  cannot  discharge  you.  It  is  the  law  of  our 
state  that  Jurors  must  all  agree  upon  a  ver- 
dict In  the  constitutional  convention  I 
struggled  to  have  the  law  modified.  From 
1790  down  to  this  time  the  law  has  been  that 
the  Jury  must  all  agree.  I  think  It  a  very 
unwise  law,  in  reference  to  civil  cases,  and 
that  Is  why  I  wanted  it  changed,  giving  the 
legislature  power  to  permit  the  court  to  re- 
ceive a  verdict  of  less  than  the  twelve,  but  It 
was  not  adopted.  Now,  my  experience  here 
In  the  court  for  over  twenty-three  years  is 
I  that  It  Is  unwise  ever  to  discharge  a  jury 
simply  on  the  ground  that  they  cannot  agree. 
In  the  early  days  of  my  practice  here  it  was 
customary,  after  a  Jury  had  been  out  a  night 
or  two,  and  reported  tliat  tbey  could  not 
agree,  to  discbarge  them.  One  of  the  first 
cases  I  tried  was  a  contest  in  refere&ce  to  a 
collision  of  steamboats  down  on  the  Missis- 
sippi river.   We  took  over  a  week  in  the  trial 
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of  tbe  cause,  and  It  was  the  secood  trial. 
There  had  been  a  prerlous  trial,  when  the 
court  discharged  the  jury,  and  that  somehow 
or  other  got  Into  the  jury  box  on  this  second 
trial;  and  one  man  on  that  jury  as  I  learned 
after  the  verdict,  had  hung  the  jury,  with  the 
Idea  that  the  court  would  discharge  the  jury. 
They  came  In  twice,  and  asked  me  to  dis- 
charge them.  I  refused  to  do  so,  and  told 
them  they  must  agree  upon  a  verdict  They 
finally  agreed  upon  a  verdict,— a  right  verdict, 
and  one  that  stood,  In  place  of  subjecting  the 
parties  to  another  tiiaL  Now,  we  have  had 
a  case  on  trial  for  nearly  five  weeks.  DIs* 
charging  you  Just  subjects  these  parties  to 
all  the  expense  of  anoUier  trial,  and  the  ex- 
pense of  the  county  of  Allegheny.  If  this 
jury  can't  agree.  Is  there  any  likelihood  of 
any  other  jury  agreeing?  It  is  tometlmes 
said  by  parties  that  they  can't  conscientiously 
agree  to  a  verdict  l^ere  is  no  conscience  in 
tlie  case.  It  la  not  a  question  of  conscience 
at  all.  It  la  simply  a  question  of  Judgment 
Men  wlU  differ  often  on  questions  of  this 
kind,— It  Is  very -natural  for  them  to  do  It; 
and  there  have  to  be,  often,  concessions  on 
the  part  of  some.  They  must  yield  their 
tudgment  in  order  to  get  a  verdict  I  don't 
know,  gentlemen,  how  you  stand,— as  to 
which  side  you  are  on.  I  don't  want  to 
Imow  anything  about  it  Where  there  are 
twelve  men  of  equal  intelligence,  and  ten  are 
on  one  side  and  two  on  tbe  other,  the  fair 
premmption  Is  that  the  ten  are  right  and  the 
two  wrong.  That  la  the  fair  presumption  if 
they  were  of  equal  intelligence.  Sometimes 
it  may  happen  that  the  minority  are  right  and 
tiie  majority  wrong,  but  I  say  If  they  are  men 
of  equal  intelligence  and  Judgment  the  fair 
presumption  is  ttiat  the  ten  are  right  and  the 
two  wrong.  Somebody  must  yield.  Shall 
the  ten  yield  to  two,  or  the  two  yield  to  ten? 
Which  is  more  reasonable?  Now,  gentlemen, 
I  don't  know  that  I  ever  saw  or  tried  a  case 
where  1  had  a  more  intelligent  Jury  than  I 
liave  before  me  now,  and  it  was  a  very  com- 
mon renoark  among  the  members  of  the  bar 
tlutt  we-  liad  one  of  tbe  most  Intelligent  juries 
that  they  ever  saw  In  AUegheuy  county. 
StmW  I  discharge  you?  Can  we  get  a  more 
intelligent  jury  to  settle  this  case?  It  ia  tbe 
•luty  of  every  Juror  to  consider  this  case.  No 
Juror  has  a  right  just  to  take  a  stubborn 
srand,  and  say  be  will  not  agree.  Ttiat  is 
wrong.  It  Is  the  duty  of  every  juror,  calm- 
l.r,  deliberately,  to  consider  the  case;  calmly 
and  deliberately  to  consider  the  views  and 
'■{ilnlons  of  bis  fellows,— the  other  members 
•■f  the  Jury;  and,  I  repeat  it,  no  Juror  has  a 
right  just  stubbornly  to  say,  "I  won't  agree 
iu  a  verdict"  A  Juror  that  takes  ttiat  posi- 
lion  violates  his  oath  as  a  Juror.  He  is 
•^Ity  of  a  great  wrong.  You  know,  gentle- 
men, it  has  sometimes  been  suggested  that 
Jarors  are  set  up,  or  that  there  Is  one  man  or 
•«>  on  a  Jury  that  will  never  agree;  and  Inti- 
tiiationa  have  been  made  sometimes  (I  have 
no  doubt  unjustly,  but  the  talk  often  1«)  that 


some  juror  has  been  set  up,  or  that  he  ex- 
pects some  benefits  if  he  will  hang  out  and 
prevent  a  verdict  These  hnputations  are 
often,  perhaps  always,  unjust,  but  they  sub- 
ject jurors  to  such  a  suspicion.  A  Juror  that 
behaves  improperly  In  tbe  Jury  room.  If  he 
does  anything  that  is  an  offense  against  the 
criminal  law  of  the  state,  may  be  Indicted  in 
the  quarter  sessions.  I,  as  a  judge.  If  I  ever 
believed  from  the  evidence  that  a  juror  took 
a  stubborn  stand  in  the  jury  room,— would  not 
listen  to  argument,  would  not  concede  any- 
thing, but,  just  of  a  stubborn  disposltloD, 
took  his  stand  in  the  jury  room,— would  s^ 
that  he  never  again  should  be  a  juror  in  Alle- 
gheny county,  if  I  could  prevent;  that  he 
was  imfit  to  be  a  juror,  and  his  name  ought 
to  be  posted  in  the  commissioners'  office  as  a 
warning  to  him  and  others  against  a  stubborn 
fit  in  the  Jury  room.  Now,  gentlemen.  I  have 
talked  plainly.  I  don't  think  I  have  a  per- 
sonal acquaintance  with  a  man  on  this  Jury. 
I  don't  know  how  you  stand,  I  don't  know 
where  my  remarks  may  bit,  but  I  have  ex- 
pressed these  opinions  to  you  as  general  prin- 
ciples. Now,  I  say  that  sometimes  tbe  mi- 
nority on  a  Jury  must  yield  their  judgment  in 
order  to  get  a  verdict  I,  after  a  verdict  1« 
received  and  entered,  will  bear  anything  that 
a  Juror  will  say  here  In  court  Immediately 
afterwards  In  the  way  of  expressing  his  doubt 
in  the  case,  or  his  unwillingness  to  yield,  and 
consider  that  on  a  motion  for  a  new  trial. 
That  would  be  proper.  But  there  must  be 
unanimity  In  the  verdict  Gentlemen,  I  can't 
think  of  discharging  you.  Even  If  yon  bava 
to  remain  there  for  weeks  iif  tbe  Jury  room, 
my  sense  of  my  responsibility  and  my  duty 
is  so  great  that  I  cannot  consent  to  discharge 
you.*  To  which  plaintiffs  except  BlU  seal* 
ed.    J.  W.  F.  White.  [Seal.]" 

Shortly  after  the  foregoing  Instructions  of 
the  court,  on  Saturday  afternoon,  June  B, 
1897,  the  Jury  sealed  their  verdict  and  dli^ 
persed  until  9:80  o'clock  Monday  morning, 
June  7,  1887,  when  they  reassembled  In  the 
court  room,  and  the  following  transpired  be- 
tween the  court  and  jury:  "The  plalntifls,  by 
their  counsel  in  the  case,  appearing  In  open 
court,  and  a  sealed  envelope  having  been 
handed  by  the  jury  to  tbe  clerk  of  court,  and 
by  the  clerk  to  the  Hon,  J.  W.  F.  White,  the 
judge  who  presided  at  the  trial  of  said  case, 
and  by  him  oi>ened  In  the  presence  of  the 
Jury  and  the  counsel  for  both  plaintiffs  and 
defendants,  and  it  appearing  by  tbe  state- 
ment of  the  court  that  the  sealed  envelope 
contained,  not  only  a  paper  purporting  to  be 
the  verdict  of  the  Jury,  but  also  the  following 
paper,  via.:  'To  tbe  Hon.  J.  W.  F.  -White: 
In  reference  to  the  communication  sent  your 
honor  this  (i.  e.  Saturday.  June  5tb)  mondng, 
when  you  addressed  us  In  response  to  this, 
we  believe  you  stated  that  when  tbe  Jury 
went  out  Thursday  afternoon  tbe  vote  at 
first  stood  10  to  2.  If  you  will  please  refer  to 
this  again,  you  will  find  it  was  stated  that 
after  dlscussloo  and  balloting  the  vote  stood 
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10  to  2  TJiursday  erenlng.  In  justice  to  the 
minority,  and  ia  forthn  explanation  of  that 
ccHumimlcatioD,  ^e  would  say  the  rote  first 
Btood  S  to  4,  and  then  9  to  3,  and  that  on 
Friday  several  ballots  stood  8  to  4;  but  the 
vote  this  morning  stood  10  to  2,  the  same  as 
Thursday  evening.  After  receiving  your  in- 
structions, and  returning  to  t&e  jury  room, 
the  ballot  stood  8  to  4  continuously,  bat  the 
minority,  in  accordance  with  your  Instruct 
tlona  aa  to  making  some  conceasions,  agreed 
witii  the  majority  to  render  a  rerdict  for  the 
defendant,  with  the  idea  that,  In  accordance 
with  your  Instructions,  this  would  be  taken 
Into  coDSideratloo  If  an  application  was  made 
for  a  new  trial.  The  Jury.  Robert  Jenkins, 
Foreman.'  By  tlM  Court:  QentJemen,  the 
communication  that  yon  have  sent  In  in  con- 
nection with  this  verdict  I  will  have  filed  In 
the  case.  I  would  say  to  the  Jwy  that  If 
any  Juror  this  morning  Is  diasattsfled  with 
that  verdict,  and  will  not  agree  to  Its  being 
entered  as  the  verdict  was  sealed  up  and 
returned  to  me  this  momlDg.  I  would  direct 
you  ta  return  to  your  Jury  room  and  recon- 
sider die  case,  and  come  to  a  unanimous 
conclusion.  There  most  always  be  the  ver- 
dict of  the  twelve;  we  can  never  take  a  ver- 
dict of  less  than  the  twelve;  and,  as  I  said 
to  you  oa  Saturday,  In  order  to  produce 
unanimity  In  the  verdict  some  of  the  Jurors 
must  defer  their  Judgment  to  others.  The 
minority  often  bare  to  yield  In  Judgment  to 
the  majority,  In  order  to  get  a  vei*dlct  As 
I  then  said  to  you,  It  Is  not  a  matter  of  con- 
science. There  is  no  conscience  in  the  case. 
It  la  simply  a  difference  of  opinion  that 
Jurors  may  hare  as  to  the  testimony,  credi- 
bility of  witnesses,  or  the  preponderance  of 
testimony.  If  any  one  of  the  Jurors  Is  nn- 
wllllng  that  this  shall  be  entered,  I  will  di- 
rect you  to  go  back  to  your  room.  I  under- 
stand from  yonr  note  that  there  was  a  con- 
ce88i<»i  by  the  minority  in  order  to  have  a 
verdict.  If  you  are  now  satisfied— all  of  you 
— to  have  this  verdict  entered,  I  will  direct 
the  clerk  to  enter  it.  If  no  one  objects.  I 
take  It  that  you  all  agree  now  to  the  verdict 
that  you  agreed  upon  and  sealed  up  on  Sat- 
urday." 

In  Justice  to  the  court  below,  It  was  Im- 
possible to  pass  satisfactorily  on  the  assign- 
ments of  error  to  this  somewhat  singular 
charge  without  quoting  it  as  we  have  done. 

It  Is  argued  by  appellants*  counsel  that  the 
learned  Judge  erred  (1)  In  his  statement  of 
the  law  which  should  control  the  Jsry  In 
their  deliberations;  (2)  that  his  remarks  had 
a  tendency  to  coerce  and  did  coerce  them  to 
a  verdict  not  In  accord  with  their  belief; 
and  (3)  that  the  verdict  and  accompanying 
communirntlon  must  be  taken  together,  and 
when  so  taken  they  constitute  a  conditional 
verdict  which.  In  an  Issue  devlsavlt  v«A  non, 
Is  a  nullity. 

As  to  the  first  complaint,  it  Is  argued  that 
the  learned  Judge  erred  when  he  said  to  the 
Jury:  "It  !■  sometimes  said  by  parties  that 


they  can't  conscientiously  agree  to  a  verdict 
There  la  no  conscience  In  the  case.  It  is  not 
a  question  of  conscience  at  all.  It  la  simply 
a  question  of  Judgment  Men  differ  In  their 
opinions  as  to  the  testimony,  or  as  to  ques- 
tions of  flact  or  as  to  the  propriety  of  a  ver- 
dict rt  Is  simply  a  dlflference  in  Judgment 
and  no  question  of  conscience  whatever  in 
the  case."  This  statement  te  an  error.  At 
the  oral  argument  we  supposed  that  It  was 
Inadvertently  made  In  the  hurry  incident 
to  tite  dispatch  of  public  business;  but  in 
bis  opinion  on  the  motion  for  a  new  trial  the 
learned  Judge  persists  in  Its  correctness,  and 
reasserts  that  In  the  performance  of  Oie  grav- 
est du^  tbat  can  be  assumed  by  the  dtlzen,  to 
wit  the  ascertainment  of  truth  from  the  con- 
IHctfng  evidence  of  many  witn^ses,  in  an  issue 
btvolving  several  hundred  thousand  dollars, 
tlie  Jury  may  eliminate  conscience.  That  a  Ju- 
ror may  doubt  tite  correctnesa  of  his  own 
oonsclentioos  concMsIon,  and  may  by  diacas- 
slon  and  reflection  be  conscientiously  Im- 
plied to  adopt  an  opposite  one.  Is  not  qnes- 
tioned;  but  this  language  admits  of  nb  such 
Interpretation,  nor,  taking  what  precedes  and 
follows  It,  was  such  Interpretation  Intende<l. 
Some  truths  are  not  the  subject  of  demon- 
stration, because  self-evident  and  the  error 
of  some  ophrions  is  so  obvious  that  ratiocina- 
tion helps  but  little  to  confirm  our  immediate 
dissent  on  the  mere  statement  of  them. 
What  is  conscience?  For  practical  purposes, 
in  the  administration  of  Justice,  we  need  not 
consult  the  volumes  written  on  the  subjei-t 
by  moral  scientists.  Iffvery  man  of  ordinary 
intelligence  understands,  in  whatever  other 
words  he  may  express  it  that  conscience  is 
that  moral  sense  which  dictates  to  him  right 
and  wrong.  True,  this  sense  differs  In  degree 
In  Individual  members  of  society;  but  no 
reasonable  being,  whether  controlled  by  it 
or  not  In  his  conduct  Is  wholly  destitute  of 
it  Greatly  enlightened  It  Is  In  some  by  rea- 
son of  superior  education,  quickened  in  oth- 
ers because  of  settled  religious  belief  In  fu- 
ture accountability,  dulled  In  others  by  vi- 
cious habits,  but  never  altogether  absent  in 
any.  Every  statute  enacted  by  a  legislature, 
every  decision  pronounced  by  a  court  every 
verdict  of  a  Jury,  is  professedly  based  on  a 
moral  sense,  prescribing  what  Is  right  and 
prohibiting  what  Is  wrong.  The  statement 
of  the  learned  Judge  assumed  that  among 
the  Jurors  there  was  no  difference  of  opinion 
wfai(4i  had  Its  source  In  the  operations  of  con- 
Bclmce.  He  says,  "It  Is  simply  a  difference 
in  Judgment  and  no  question  of  conscience 
whatever  in  the  case."*  But  judgment  Is  only 
the  result  or  conclusion  of  conscience,  after 
the  latter  has  i>erformed  Ite  office  In  the  dif- 
ferent steps  leading  up  to  the  concludon; 
and  this  conclusion,  then,  Is  the  very  trutb 
to  htm  who  has  arrived  at  It  by  conscientious 
perception  and  reasoning.  Conscience  Im- 
pels the  Juror  to  disregard  personal  sympa- 
thy with  or  personal  hostility  to  either  party. 
In  weighing  the  evidence  or  passing  on  the- 
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credl1>Ult7  of  wttnesses,  K  compels  him  to 
discard  racial,  religiom,  and  political  prej- 
udices. KveiT  8t^  In  hto  dellbttatkma  on 
the  testimony  shovld  bs  ^mpted  by  tUs 
moral  sense.  Nw  shoDM  ctrnduslon,  Jndff- 
ment,  or  verdict  (tw  they  are  In  this  Instance 
the  same  thing)  fcdlow  nntll  aft«-  the  exer^ 
else  of  consclMiee  on  flie  qnesUms  whldli  pre- 
cede It.  Time,  the  consduiee  of  a  partlcidar 
Indindval  may  be  too  tender  or  too  dnD  to 
at  once  correcOy  appr^end  the  right  and 
-wrong  In  a  partleular  case.  Hiere  may  be 
flaws  In  Us  reasoDlDg  wUdi  to  him  ue  Im- 
perceptible, and  hence  the  conrimion  may 
not  be  the  rl^  oaa;  bnt  ttta  eonchMlm  Is 
to  be  changed  and  an  opposite  one  adopted 
only  1^  CMsdentlonB  rewelghlng  of  ovldence 
by  discnsslon  and  refleetloB  vpon  It  He  can- 
not aAopt  another  at  the  mere  behest  of  bis 
MlowB,  or  OB  the  Mder  a  jadge^  for  his 
oath  oBjolns  that  he,  the  Jnrer,  lAaU  "a  true 
rerdlet  render  on  the  eyWence,"  and  not  some 
other  mder  one  for  him.  And  If  he  assent 
to  one  which  Is  not,  to  him,  the  truth,— which 
to  him  Is  a  He,— merdy  because  It  accords 
with  the  opinion  of  his  ffeUow  Jurors,  why 
may  he  not  reader  a  verdict  at  request  of 
connsel  or  oQter  Interested  person?  Once 
eliminate  cmseleace,  which  shonld  dictate  to 
him  the  truth  from  the  evidence,  under  the 
law  as  announced  by  the  Jndg^  what  of  val- 
ue 18  left  to  the  verdict?  In  such  ease,  In  an 
Issue  like  unto  this,  ho  eoidd  disregard  alto- 
gether the  duties  of  his  high  ofllce.  We  have 
heard  perscms  competent  as  jurors  give  It  as 
their  individual  Judgsaent  that  no  will  not 
obtained  by  actnal  duress  shonld  be  set  aside; 
have  heard  others  express  the  opinion  that 
no  will  should  stand  whMi  did  not  direct 
equal  distribution  among  children.  But  the 
learned  Judge  v«y  propwly,  In  his  general 
charge,  an  If  to  meet  Just  such  Individual 
Judgment,  or  perhaps  whim,  Instructs  Uie 
Jury  thus:  "But  a  Jury  has  no  right  to  set 
aside  a  will  simply  because  they  may  think 
the  distribution  unjust  to  some  of  the  chil- 
dren." Why?  Because  It  Is  the  law,  and  is 
so  dsdared  by  the  court,  whose  duty  It  Is  to 
dedare  It,  and  the  law  which  the  Juror  has 
sworn  to  obey.  And  there  to  nothing  to  con- 
strain him  to  obey,  nor  to  restrain  him  In  the 
exercise  of  his  Individual  Judgment,  'except 
his  conscience^  whldi  dictates  to  him  that,  In 
the  performance  of  hto  duty  as  a  Juror,  It  fs 
right  to  obey  the  law  as  It  Is  written,  and 
wrong  to  violate  It  If  his  vwdlct  Is  not  to  be 
his  conaelentlons  conclnslon  from  the  evi- 
dence, according  to  law.  then  he  may  as  wen 
Hdacc  himself  with  one  which  accords  with 
his  Interests^  hto  prejudices,  mr  bis  whims, 
as  the  embarrassed  brewer  wished  to  do.  who 
Bst  as  a  Juror  ta  the  noted  case  ctf  The  King 
T.  The  Bishops,  and  complained;  '^f  I  say 
?(ot  guilty,'  I  Shan  brew  no  more  for  the 
Ung;  and,  U  I  say  •OuUty,*  I  shall  brew  no 
more  for  anybody  else."  Thto  was  an  en> 
deavor  to  render  a  verdict  according  to  the 
Jnrar'a  judgment  as  to  hto  persmnl  Interest 


I  with  which  ctmscience  bad  nothmg  to  da 
If  there  be  one  Instltatlon  where  conscience 
should  be  supreme,  It  Is  a  court,— "a  place 
I  when  Justice  to  Judlctally  administer^"— and 
i  there  conM  be  no  more  opprobrious  epithet 
I  fban  *^K»iscleneeless  court** 

But  ft  to  further  complained  ttutt  the  Jury 
was  coerced  Into  rendering  the  verdict  by  the 
Judge  In  hto  supplemental  charge.   We  are 
I  of  opinion  thto  complaint  to  also  well  found- 
ed. The  character  of  the  Jury  to  established 
I  by  the  teamed  Judge  hfansetf.   Be  says,  *T. 
i  don't  know  that  I  ever  saw  or  tried  a  case 
where  I  had  a  more  IntdUgent  Jury  than  I 
have  before  me  now."  To  tiiese  12  men,  as 
Int^lgent  as  any  that  ew  had  In  23  ^an 
been  before  htan,  he  say*,  In  substance: 
•"There  to  no  conscience  Is  the  case.  It  to 
simply  a  question  of  Judgment**  A.B  ttie  Jury 
must  take  the  law  Oram  the  court  they  donbt- 
lesB  accepted  the  rule  thus  laid  down,  which 
at  once  relieved  than  from  answerability  to 
conscience  for  the  trntli  of  their  verdict 
They  were  then  told  that  If  they  did  not 
j  agree,  it  was  not  Improbabte  the  puUlc  would 
I  suspect  sffloe  of  them  of  corruption;  and, 
I  while  be  thou^t  such  a  snsptclon  groniodlesB, 
I  he  Intimated  tiiat  a  disagreement  might  be 
,  due  to  self-win  or  stubbornness,  a  i^oper 
I  penalty  for  which  offense  would  be  the  dls- 
'  grace  of  extdudon  from  the  Jury  wheel,  and 
the  posting  of  their  unfitness  in  a  public  of- 
fice.  Having  pohited  the  way  to  a  verdict 
.  from  which  they  need  not  be  deterred  by 
present  or  future  stings  of  conscience,  havhig 
I  suggested  the  disquietude  of  mind  they  must 
necessarily  suffer  from  the  unjust  suspicion 
of  the  public,  and  the  dtograce  they  ought  to 
I  suffer  from  the  court's  suspicion  of  stubbom- 
i  ness,  he  then  threatens  the  12,  7  or  8  of 
I  wb(»n,  according  to  their  own  statement  are 
I  old  men,  already  suffering  because  derived 
of  rest  with  extrfflne  physical  discomfort, 
tbus:  "Oentlemen,  I  cant  think  of  dischar- 
ging you,  even  If  you  have  to  remain  there  for 
weeks  In  tiie  Jury  room."  But  ss  If  even  thto 
might  not  Induce  some  of  them  to  yield  their 
convictions,  he  goes  a  st^  further,  and  places 
before  them  what  a  dlstln^ished  snthor  calls 
'*the  inustons  of  hope.**  He  says:   "I,  after 
a  verdict  is  received  and  entered,  will  hear 
anything  that  a  Juror  wm  say  here  in  court 
Immediately  afterwards  In  the  way  of  ex- 
pressing hto  doubt  In  the  case,  or  his  unwill- 
ingness to  yield,  and  consider  Uiat  on  a  mo- 
tion for  a  new  trial."  When  we  consider  how 
prone  human  nature  is  to  shirk  grave  re- 
spousibllltles,  how  willingly  It  shifts  them  to 
others,  we  are  not  snrprteed  that  Jurors  who 
had  sat  tiresome  weeks  In  a  trial,  with  be- 
fore them  a  possible  confinement  of  other 
weary  weeks,  accepted  this  invitation  to  un- 
load their  burden  on  the  Judge,  hoping  that 
the  right  and  wrong  of  a  case  dUBcult  to 
them  would  be  clearly  perceptible  to  bim. 
and  a  true  verdict  be  eventually  recorded  by 
another  according  to  the  evidence.  The  cou- 
finement  at  a  Jury  without  lightfuel,  or  food. 
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the  hauling  them  round  the  ch^ult  at  the 
heels  of  the  Judge,  to  compel  a  verdict,  were 
Judicial  methods  not  uncommon  In  an  earlier 
age,  but  they  are  repugnant  to  the  humane 
Ideas  of  this  one,  and  are  Justly  stigmatized 
as  barbarous;  and  unduly  prolonged  conflne- 
ment  In  a  room,  in  the  custody  of  officers,  of 
men  accustomed  to  activity  and  freedim,  par- 
takes of  the  same  character. 

The  learned  counsel  for  appellees  have  cited 
a  very  large  number  of  cases,  from  many 
states,  which,  tbey  argue,  tend  to  sustain  the 
■course  pursued  by  the  court  below.  In 
Abeam  v.  Mann,  80  N.  H.  472,  the  trial  Judge, 
after  calling  the  attenti<m  of  the  Jury  to  the 
Importance  of  an  agreement  on  a  verdict,  and 
the  annoyance  and  expense  of  a  retrial,  suma 
up  thus:  "While  no  Juror  should  surrender 
hts  honest  convictions  for  the  sake  of  ob- 
taining a  verdict,  the  misfortune  of  a  disa- 
greement should  be  avoided,  If  further  and 
careful  deliberation  can  bring  about  unanim- 
ity of  opinion."  In  Johnson  v.  State,  60  Ark. 
4S,  2S  S.  W.  792,  the  InstnicUon  was:  "This 
cause  has  been  a  great  expense  to  the  county 
from  which  It  came,  and  it  ought  to  be  decid- 
ed. While  I  do  not  ask  you  to  yield  any  ques- 
tion of  conscience,  you  must  not  be  obstinate, 
or  too  tenacious  in  your  views."  In  Erwin  v. 
Hamilton,  50  How.  Prac.  82,  the  case  was 
given  to  the  Jury  at  6  p.  m.  Friday.  In  about 
an  hour  the  Jury  returned  with  the  statement 
that  tbey  were  unable  to  agree.  The  court 
refused  to  discharge  them,  but  said  to  them 
that,  if  they  failed  to  agree  before  the  court 
adjourned  for  the  evening,  they  could  seal 
up  their  verdict  and  return  It  on  the  after- 
noon of  Monday;  thus  making  a  possible  de- 
tention from  Friday  evening  until  Monday 
afternoon.  On  the  same  evening,  about  half 
past  10,  the  court  sent  word  to  the  Jury 
that  It  was  about  to  adjourn  until  Monday, 
whereupon,  within  five  minutes,  the  Jury 
came  In  with  a  verdict  The  coercion  com- 
plained of  was  the  implied  threat  of  holding 
the  Jury  unUl  Monday  afternoon  In  case  of 
disagreement  The  appellate  court  affirmed 
the  Judgment  holding  the  trial  Judge  did  not 
exceed  his  discretional  authority,  as  he  had 
a  right  to  detain  them  until  satisfied  that  a 
failure  to  agree  resulted  from  a  cousclentious 
difference  of  opinion,  and  as  long  as  this  au- 
thority was  not  abused  the  exercise  of  It 
should  be  sustained.  In  White  v.  Calder,  35 
N.  Y.  183,  the  Jury  came  Into  court  and 
stated  that  they  had  "agreed  to  disagree." 
The  trial  Judge  refused  to  discliarge  them, 
saying  they  must  deliberate  further  upon  the 
evidence,  and  continue  to  dispassionately  dis- 
cuss the  entire  evidence.  In  which  case  he  did 
not  doubt  they  would  eventually  agree  upon 
a  verdict  Such  Instruction  was  held  to  be 
no  error.  And  so.  In  substance,  are  all  the 
numerous  cases  cited.  They  bear  on  ours  in 
Just  one  particular,  which  Is  that  they  tend 
to  show  that  probably  no  Judge  has,  In  this 
century,  attempted  to  exercise  the  degree  of 
constraint  to  which  this  Jury  was  subjected. 


We  do  not  doubt  tlie  authority  of  a  Judge  to 
use  reasonable  methods  to  bring  atMut  a  ver- 
dict founded  upon  coiuclentious  conviction, 
and  to  In  a  proper  manner  press  upon  the  Ju- 
ry their  iutj  to  render  such  a  verdict;  bat 
bis  methods  must  not  take  tlie  diaracter  of 
a  mandate,  with  penalties  of  both  moral  and 
physical  suffering  for  dlBobedlence.  We  bare 
no  case  of  onr  own  determining  Jnst  wlut  a 
Judge  may  authoritatively  do  to  i»omote 
unanimity.  Some  we  have,  pointing  oat  what 
he  may  do  by  way  of  InstrucUui,  snch  as 
that  he  may  In  w»ue  eases  exi«esB  bis  ophi- 
ion  on  the  evidence,  being  careful  to  Inform 
the  Jury  that  th^  are  not  bound  by  It,  and 
that  his  instructions  must  In  view  of  the  Is- 
sue and  evidence,  be  adequate;  others  that 
he  most  not  assume  facts  not  proven,  or  dis- 
puted. Bat  the  general  rale  embodied  In  the 
sixth  item  of  instructtons  by  Chancellw  Ba- 
con to  Justice  Button,  on  the  appointment  of 
the  latter  to  the  coort  of  commim  pleas,  has 
not  been  departed  fmn,  nor  have  we  madi 
Improved  upon  It:  "That  you  be  a  Ught  to 
Jurors  to  open  their  eyes,  but  not  a  guide  to 
lead  them  by  the  noses."  Nor,  in  our  opinion, 
is  the  language  of  Justice  Kent  in  People  v. 
Olcott  2  Johns.  Gas.  301,  too  emphatic,  when 
he  says:  "The  doctrine  of  compelling  a  Jury 
to  unanimity  by  the  patns  of  hunger  and 
fatigue,  so  that  the  verdict  in  fact  be  found- 
ed, not  on  temperate  discussion  and  clear  con- 
viction, but  on  strength  of  body.  Is  a  mon- 
strous doctrine,  that  does  not  stand  wIOi  con- 
science,  but  is  altogether  repugnant  to  a 
sense  of  humanity  and  Justice."  We  bare 
nothing  in  this  record  to  Indicate  that  this 
Jury,  In  their  deliberations,  were  Influenced 
by  interest  prejudice,  or  obstinacy.  After 
being  out  approximately  20  hours,  they  teat 
a  note  to  the  Judge,  not  asking  to  be  dis- 
charged, not  asserting  an  Inability  to  agree, 
but  requesting  a  memorandum  of  the  pointa 
affirmed.  This  pointed  to  a  difference  In 
recollection  or  understanding  of  the  law  ap- 
plicable to  the  evidence.  While  the  Judge 
could  not  properly  grant  their  request  in 
form,  he  might  with  entire  propriety  have 
again  read  the  points  to  them  In  open  court 
with  his  answers,  at  the  some  time  calling 
their  attention.  If  he  thought  proper,  to  his 
statements  of  the  law  in  his  general  charge 
hearing  on  the  same  questions.  He  said 
to  them  that  if  there  was  any  particular 
point  of  law  tbey  wished  him  to  explain  or 
repeat  be  would  do  so.  When  It  Is  noticed 
that  14  written  points  had  been  presented 
and  answered,  it  is  not  surprising  that  lay- 
men, IntelUg'^nt  though  they  were,  could  not 
In  open  court  at  once  recall  the  points  which 
gave  rise  to  their  differeuce,  or  about  which 
tbey  were  in  doubt  but  they  received  no  fur- 
ther "light  to  open  their  eyes."  Their  entire 
conduct  from  the  time  the  case  was  given 
them  In  charge  until  the  verdict  was  ren- 
dered. Indicated,  not  obstinacy,  but  it  seems 
to  us,  a  patient,  persistent  conscientious  ef- 
fort to  agree.    Nor,  so  far  as  ve  can  see, 
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nas  such  a  reanlt  unattainable  hj  the  exercise 
In  a  lawfnl  manner  of  a  lawful  Judicial  au- 
tbority.  Tbe  evidence  was  rolumlnoua.  The 
law  applicable  to  It  In  its  different  aspects 
was  not  brief.  The  Jurors  were  not  block- 
beads,  but  men  of  superior  Intelligence,  grop- 
ing for  light  Id  a  mass  of  contradictory  testi- 
moay,  through  a  labyrinth  of  somewhat  con- 
fusing legal  propositions.  What  they  needed 
In  their  dlf^culty  was  the  lawful,  patient, 
kindly  aid  of  the  able  Judge,  whose  duty  it 
was  to  enlighten  them  on  points  of  law  which 
to  them  were  not  plain.  We  entirely  concur 
with  him  In  bts  Tory  reasonable  aversion  to 
a  retrial  of  the  cause,  but  there  is  one  thing 
more  to  ^e  deplored  than  the  vexation  nnd 
expense  of  a  retrial,  and  that  Is  the  complete 
obliteration  of  the  dividing  line  between  the 
functions  of  court  and  Jury. 

The  third  ground  of  complaint  is  that,  tak- 
ing the  written  communication  and  the  ver- 
dict sealed  up  together  as  the  verdict,  It  Is  a 
conditional  one,  and  therefore  a  nullity.  We 
do  not  think  the  fact  that  they  were  returned 
together  affects  the  validity  of  the  verillct 
The  error  was  in  anggeating  that  method  of 
obtaining  unanimity.  The  Jury  in  the  com- 
luuDlcation  say  they  stood  eight  to  four,  and 
that  the  minority.  In  effect,  were  induced  to 
agree  with  the  majority  because  the  court 
bad  promised  to  take  this  Into  consideration 
on  a  motion  for  a  new  trial.  If  the  instruc- 
tion was  not  error,  neither  was  the  verdict 
The  note  Is  a  mere  reminder  that  the  Jury 
held  ae  court  to  Its  promise.  But  this 
method  of  obtaining  unanimity  was  unlawful. 
Where  Is  the  semblance  of  law  that  antbor- 
Izcs  a  Judge  to  absolve  a  Juror  from  the  obll- 
gadons  of  bis  oath?  The  juror  has  sworn  to 
render  a  Terdlet  on  the  evidence.  In  snb- 
stance,  the  court  says  to  htm,  "If  you  agree 
to  a  verdict  which  to  you  Is  not  on  the  evi- 
dence, I  will  cure  your  disregard  of  duty  by 
lonsidering  that  fact  on  a  motion  for  a  new 
tilaL"  Practically,  by  this  method  the  Judge 
I'eached  the  same  result  he  desired  to  attain 
hy  a  constitutional  provision.  He  says  In 
reference  to  the  law  requiring  unanimity: 
"In  the  constitutional  convention  I  struggled 
to  have  the  law  modided.  *  *  *  I  think 
it  a  very  unwise  law,  In  reference  to  civil 
vases,  and  that  is  why  I  wanted  it  changed, 
giviDg  the  legislature  power  to  permit  the 
«onrt  to  receive  a  verdict  of  less  than  twelve, 
t)ut  It  was  not  adopted."  It  seems  to  ns 
there  was  scarcely  a  necessity  for  such  pro- 
tislon,  If  the  present  proceeding  was  lawful. 
Eight  Jurors  here  agree  to  a  verdict.  Four 
do  not  believe  It  to  be  tbe  truth,  yet  assent 
to  it  as  matter  of  form,  under  the  Instruction 
that  such  assent  Is  no  violation  of  their  obli- 
gation. It  was  In  fact  a  verdict  by  eight, 
or  two-thirds  of  the  Jury,  In  violation  of  the 
foneiitution  which  was  adopted,  but  in  ac- 
cwd  with  tbe  one  which  the  learned  judge 
wanted,  but  which  was  not  adopted.  In 
form,  tile  verdict  is  not  a  nullity.  The  as- 
nimed  law  which  Induced  it  bad  no  existence. 


llils  disposes  of  the  twenty-third  and  twenty- 
fourth  assignments  of  error. 

The  fourth  assignment  Is  to  tbe  admission  . 
of  testimony  touching  the  credibility  of  B.  F. 
Young,  a  material  witness  for  plaintiffs.  The 
evidence  admitted  related  to  a  period  about 
four  years  before  the  trial.  This  was  too  re- 
mote from  the  date  the  testimony  was  taken. 
Smith  V.  Hine,  179  Pa.  St.  203,  86  AtL  222. 
The  assignment  Is  sustained. 

The  fifth  assignment  is  also  sustained.  It 
complains  of  the  admission  In  evidence  of  a 
letter  of  testator's  wife,  whom  he  survived, 
to  one  of  defendants,  reflecting  on  tbe  char- 
acter of  the  party  addressed,  and  possibly 
Inferentlally  prejudicing  plaintiffs.  The  let- 
ter was  not  admissible.  It  was  a  mere  dec- 
laration by  a  third  person  long  deceased. 

The  sixth  and  tenth  aasignmenta  ore  not 
sustained.  The  relations  between  testator 
and  his  son-in-law,  in  view  of  Qie  other  evi* 
dence,  have  some  bearing  on  the  existence 
of  a  possible  motive,  other  than  that  caused 
by  undue  influence,  for  discriminating  against 
the  daughter. 

The  seventh  assignment  Is  not  sustained. 
While  the  record  of  the  on>hanB'  court  does 
not  estop  plaintiffs  In  their  contention  now. 
It  Is  evidence  to  show  that  at  a  former  time 
A.  H.  Miller  did  not  aver  the  will  was  ob* 
talned  by  undue  Influence,  but  claimed  under 
It.  The  fact  that  his  conduct  then  Is  Incon- 
sistent with  his  claim  does  not  constitute  a 
legal  estoppel,  yet  it  is  a  fact  which  may  de- 
tract from  the  strength  of  his  present  con- 
tention, and  tbe  signlflcance  or  weight  of  It 
is  for  the  Jury,  In  view  of  all  the  other  evi- 
dence In  the  case. 

Tbe  ninth  assignment  is  sustained.  The 
evidence  admitted  against  objection  was  the 
mere  opinion  of  a  third  party  as  to  what 
caused  ill  feeling  between  testator  and  bis 
wife.  Tbe  opinion  of  the  witness  was  not 
evidence.  She  could  state  any  facts  tending 
to  show  that  testator's  sons  caused  the 
trouble.  If  they  warranted  such  opinion.  It 
was  for  the  Jury  to  form  It. 

Eleventh  assignment:  The  court  admitted, 
against  objection  of  plalntlfCs,  a  letter  of 
George  T.  Winston,  a  brother  of  testator's 
son-in-law.  In  wbich  he  expreraes  regret  for 
the  drunkenness  of  his  brother  Patrick.  The 
letter  is  In  answer  to  a  telegram  from  testa- 
tor. If  the  writer  had  been  called  as  a  wit- 
ness and  sworn,  be  might  properly  have  tes- 
tified to  his  brother's  habits,  and  that  Mr. 
MUler  had  knowledge  of  them.  But  the 
writer  had  no  personal  knowledge.  He  mere- 
ly repeated  what  others  told  him.  They  were 
mere  declarations  of  one  not  a  party  to  the 
suit,  and  in  no  way  Interested,  and  the  letter 
was  therefore  not  admissible. 

The  twelfth  specification  Is  to  the  refusal 
of  the  court  to  admit  evidence  because  of- 
fered in  rebuttal,  when  it  should  have  been 
given  in  chief.  As  the  case  goes  back  for 
trial  on  other  assignments,  this  one  becomes 
Immaterial,  as  at  a  future  trial  the  deposition 
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(Conn. 


can  be  read  In  cblef.  The  same  answer  may 
be  properly  made  to  tbe  tblrtemtti  assign- 
ment 

Tbe  fourteenth  assignment  complains  of  the 
court's  modlfteallon  ot  appeUanta*  thlnl  potnt, 
which  requested  tlie  eonrt  to  Instruct  the 
3X1TS  that,  If  Florence  was  the  trusted  and 
eonfldentlal  s^rent  <yt  bis  father,  then  a  pre- 
sumption was  raised  that,  it  being  largely 
in  Florence's  favor,  It  was  procured  by  his 
undue  Influence,  and  the  harden  was  on  him 
to  rebut  this  presumption.  The  conrt  af- 
firmed the  point,  but  further  said  It  re- 
called no  evldeDce  that  Florence  was  the 
trusted  and  confidential  agent  ot  his  father. 
That  language  generally  applies  to  one  who 
Is  the  attorney  of  the  party,  or  acting  In  a 
fiduciary  or  confidential  relation  with  him. 
There  was  atnindant  eridence  from  the  testi- 
mony of  Florence  blmself  that  he  was  the 
trusted  and  confidential  agent  of  bis  father. 
In  fact,  the  defease  rested  on  that  theory, 
and  that  Florence  for  years  had  so  faithfully 
performed  his  duty  In  that  relation  that  It 
amply  explained  the  favor  shown  towards 
him  by  his  father.  It  was  not  necessary  to 
this  relation,  as  the  court  seems  to  Intimate, 
that  Florence  should  here  been  an  attorney, 
or  that,  BUfltalning  a  filial  relation,  he  did  not 
also  h(rfd  an  artificial  one,  under  the  trust 
and  confidence  reposed  In  him  by  his  father 
In  bustnees  aflUrs.  It  Is  not  probable  the 
modification,  although  not  warranted,  worked 
any  harm  to  *irtalntlffB;  but,  as  the  point 
stands,  the  plaintlfl^s  were  entitled  to  an  un- 
qualified affirmance. 

As  to  the  fifteenth  assignment,  taking  the 
court's  answer  thereto  In  connection  with  tbe 
general  charge,  the  jury  could  not  hare  been 
misled,  and  It  is  not  necessary  to  further  dls- 
CDSS  the  subject 

As  to  the  sixteenth  assignment,  which  com- 
plains of  this  language,  "There  Is  no  evidence 
that  Florence  had  any  hand  In  making  tbe 
will,  or  that  he  made  sny  suggestion  to  his 
father  on  the  subject,  or  as  to  the  distribution 
of  his  estate,"  undoubter\ly,  standing  by  Itself 
as  the  whole  Instruction  on  this  subject 
this  would  be  error.  What  the  court  plainly 
meant  was  that  there  was  no  evidence  that 
Florence  drafted  the  will,  was  present  at  Its 
execution,  or  expressly  dictated  tbe  terms  of 
It.  This  Is  apparent  from  the  whole  charge, 
In  which  the  evidence  of  the  exercise  of  un- 
due Infiueoce  through  the  opportunity  and 
power  of  the  peculiar  and  confidential  rela- 
tion is  submitted  to  the  Jury.  They  could 
not  have  been  misled  by  this  language,  al- 
though susceptible  of  another  and  a  wrong 
construction. 

The  twenty-second  asrfgnment  of  error  al- 
leges the  charge  was  one-sided  and  partial. 
We  cannot  say  this  assignment  is  altogether 
groundless.  Clearly,  the  court  leaned  very 
strongly  In  favor  of  defendants,  and  It  is  not 
Improbable  that  state  of  mtnd  led  to  at  least 
some  of  the  errors  we  have  adjudged. 
Whether,  In  the  absence  of  tiiesc,  the  remain- 


der of  tbe  charge  could  be  Justly  attacked 
for  partiality,  It  Is  not  necessary  to  discuss. 

The  case,  much  to  our  regret,  must  go  back 
for  retrial,  when,  of  course,  the  errors  Indi- 
cated will  not  again  be  committed.  The  case 
should  then  he  tried  on  tbe  law  as  we  have 
now  on  two  appeals  pointed  out,  and  on  the 
evidence  then  presented.  If  so  tried,  tbe 
Judgment  will  then  rest  on  an  Irreversible 
basis;  for  the  shortest  road  to  a  final  Judg- 
ment Is  through  an  Impartial  trial  according 
to  law.  That  w0  end  the  strife  between 
these  parties,  and  win  end  the  trouble  of  tbe 
learned  court  below,  and  ours,  about  their 
contention.  We  find  nothing  of  merit  In  tbe 
remaining  assignments  of  error.  Whe  Judg- 
ment Is  rsrersed,  and.  v.  t  d.  n.  awarded. 


SMITH  eC  aL  T.  GILBERT. 
(Supieme  Court  of  Brrors  of  OoBMcticut. 
Oct.  18;  18e&) 
AnACBMBirr— XtEOACi— RENAisnas  —  Oarkisk- 

MINT. 

1.  A  testator  devised  land  to  his  wife  for 
life,  and  after  her  death  to  be  divided  between 
two  sons  or  their  Issue.  Edd,  that  during  the 
life  of  the  wife  the  estate  ot  one  of  ^  sons, 
being  incapable  of  appraiacinent  at  Its  true 
value  by  appraisers,  as  required  by  Gen.  St.  i 
1182,  is  not  subject  to  attachment  under  Gen. 
St  1888,  I  898.  providing  that  '*the  estate  of 
the  defendsnt  both  real  and  penonal"  shall  be 
subject  to  attachment. 

2.  A  testator  devised  property,  includioj;  a 
deposit  in  a  bank,  to  his  wife  for  life,  and  at 
her  death  to  be  divided  between  his  two  souf^ 
or  their  issue.  Helil.  that  during  the  life  of 
the  wife  the  interest  of  one  of  the  sons  in  the 
deposit  is  not  subject  to  sarDlsbment  under 
Gen.  St  §  1231.  providing  that  "from  the  time 
of  leaving  such  copy  •  •  ♦  any  legacy  or 
distributive  share  due.  or  that  may  become  due 
the  defendant  from  the  executor,  shall  be  se- 
cured in  the  bauds  of  such  garnishee  to  pay 
such  judj^ent  as  the  plaintiff  may  recover." 
and  section  12i>3.  providing  that,  when  judp- 
meut  is  rendered  for  plaintiff  in  the  action  by 
foreign  attachment  any  legacy  or  distributive 
share  at  the  time  of  the  attad\ment  "due  or  to 
become  due  to  the  defmdant  from  any  gar- 
uisbee  as  an  executor"  shall  be  liable  tor  the 
payment  of  such  judgment 

Andrew^  C  J.,  dissenting. 

Gam  reserred  from  mqierlor  court,  Falr- 
fleld  county;  SUaa  A.  BoUnaon,  Judge. 

Action  by  Annte  U.  Smltih  and  others, 
against  Henry  W.  Gilbert  The  defendant 
filed  a  plea  to  the  Jurisdiction,  and  upon  an 
agreed  statement  of  facte  the  case  was  re- 
served to  tbe  supresse  court  Judgment  for 
defendant  advised. 

George  P.  Carroll,  for  plaintiffs.  J.  Belden 
Hurlbutt  and  H.  Whitmore  Gregoiy,  for  de- 
fendant 

HALL,  J.  The  complaint  describes  the 
plaintltCs  as  residents  of  tbe  state  of  Mary- 
land, and  the  defendant  as  a  resident  of  the 
state  of  Wisconsin,  and  as  owning  property 
In  the  state  of  Connecticut.  By  tbe  doings 
of  the  offlceTj  as  set  forth  In  bis  return  iqwn 
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Che  orlgliul  complaint,  tito  plalntUta  claim  to 
hare  attached,  under  sections  810  and  910  «f 
tbe  Oeneral  Statutes,  tbe  defendant's  Interest 
in  tbe  land  omwd  bis  father  at  tbe  time 
ot  his  death,  and  to  have  attached,  under  sec- 
Uona  1331  and  12^  the  l^acr  or  dlstrlbntlTe 
to  become  due  to  4iw  defendant  from 
tbe  estate  ot  bis  father,  and  to  bave  aamlsb- 
ed  tbe  defendam's  interest  in  certain  funds 
bdonginff  to  hlB  father's  estate,  dcfioslted  in 
certain  savinCB  banks.  The  defendant  ap- 
peared by  attorney  for  the  sole  purpose  of 
pleading  to  Ibt  jQrlsdl(^l<Hi  of  tbe  court  The 
sittwtance  of  bis  plea  is  that  all  Uie  parties 
to  tlw  suit  an  nonresidents;  that  no  service 
wu  aiade  upon  tl»  defendant;  that  at  tbe 
time  of  tba  aUeged  atUebment  the  defendant 
owned  BO  interest  In  tbe  property  described 
In  tbe  offlcw'a  xe^um,  and  no  property  in 
Connectlcnt  sebject  to  attachment;  «nd  that 
there  T^as  Bo  debt,  lesacy,  or  distributive 
share  doe  or  to  become  due  him  from  his 
rattler's  estate  liable  to  attachment,  and  no 
sum  due  him  from  said  savings  banks  liable 
to  garnishment  It  is  admitted  that  all  the 
money  asd  property  claimed  to  hare  been  aX- 
tacbed  belong  to  the  estate  of  the  defendant's 
father,  and  that  the  defendant  owns  no  prop- 
erty in  this  state,  exciting  such  interest  in 
said  attached  property  as  he  may  bare  under 
the  third  aad  fonrdi  provisions  of  the  win  of 
his  fatber,  Harmon  Gilbert,  executed  in  1889, 
and  admitted  to  probate  in  1883,  which  provl- 
slona  are  as  follows:  "Third.  I  give  to  my 
wife,  Mary  Elizabeth  Gilbert  dnilng  the  term 
of  her  natural  life,  the  use  and  Income  of  all 
tbe  rest  residue,  and  remainder  of  my  es- 
tate^ both  real  and  peiwMial,  of  evwy  descrip- 
tion whatsoever,  and  wheresoever  It  may  be, 
which  X  may  possess  at  the  time  ot  my  de- 
cease. This  shall  Include  the  right  to  cut  all 
necessary  wood  for  fuel,  or  timber  for  sacSx 
repairs  as  may  be  needed  upon  the  buildings 
and  adjacent  femxs;  and  It  is  my  wish  that 
the  said  buildings  and  fences  about  Uie  same 
be  k^t  In  pr^ier  r^;MUr  so  long  as  my  wife 
Shan  use  and  oocopy  them  as  aforesaid. 
Fourtb.  After  the  decease  of  my  wife,  to 
whom  the  use  of  my  property  has  been  given 
as  aforesaid,  I  order  and  direct  &at  my  es- 
tate, both  real  and  personal,  be  divided  equal- 
ly between  my  two  sons,  Thomas  V.  Gilbert 
of  Wilton,  and  Henry  W.  Gilbert  of  Pongh- 
keepsle,  aforesaid,  to  wit,  one  equal  share  to 
said  Thomas  V.,  and  one  equal  share  to  said 
Hmty  W.;  and  if  either  of  my  said  sons  shall 
<)ic  before  the  decease  ct  my  said  wife,  and 
leave  lawful  issue,  It  Is  my  wish  that  said 
Issue  shall  Inherit  In  the  place  of  the  parent 
so  deceased." 

As  It  Is  not  claimed  that  the  superior  court 
has  Jurisdiction  of  the  person  of  tbe  defend- 
ant, wbo  Is  a  nonrqiddent  upon  whom  no 
stTviee  was  made  In  this  state,  the  power  of 
the  court  In  this  case  Is  limited  to  an  appro- 
priation of  the  defendant's  proper^  within 
this  state  to  the  payments  of  the  plalntlfTs' 
debt;  and  so  the  sole  foundation  of  its  Juris- 


diction is  the  existence  In  Uils  state  of  prop- 
erty which,  imder  process  of  court  may  be 
thus  taken  and  approfwlated.  Basterly  v, 
Goodwin,  35  Conn.  273;  O'SuIUvan  v.  Over^ 
ton,  68  Conn.  102,  14  All.  800.  Unless  tbe 
property  to  question  Is  of  such  a  character 
that  it  may  be  subjected  to  the  payment  of 
tbe  def«idaBlfs  debt  under  our  statute  laws 
regulatii^  the  manaer  in  which  property  may 
be  taken  upon  mesne  and  final  process,  the 
superior  court  cannot  entertain  this  acUon. 
The  estate  of  Harmon  Gilbert  at  the  time  of 
tbe  dairaed  attachment  consisted  ot  real  es- 
tate of  the  ^praised  value  of  about  $2,000, 
household  furniture  of  the  ai^ralsed  value 
of  $300,  and  of  about  $4,000  in  money.  The 
estete  has  not  yet  been  settled.  The  widow 
is  still  living,  as  are  the  two  sons,  Thomas 
F.  and  tbe  defendant  Each  of  said  sons  had 
a  child  at  the  date  of  t^e  wUL  The  defend- 
ant has  another  child,  bom  since  the  testa- 
tor's death.  All  said  children  are  still  living. 
In  1647  It  was  laid  down  as  tbe  foundation 
of  our  Insolvency  law  that  "every  man  should 
pay  his  debts  with  his  estete,  be  It  what  it 
will  be,  either  roal  or  personal.**  1  Col.  Rec. 
151.  In  1^  Hie  property  subject  to  at- 
techment  was  described  as  "goods  and 
lands."  1  Col.  Bee.  511.  In  1750  It  Is  de- 
scribed as  "tbe  goods  or  chattels  of  tbe  de- 
fendant and  for  want  thereof  the  land  or  per- 
son." Revision  of  1750^  p.  8.  In  section 
893  of  the  General  Statutes  of  18S8.  as  "tbe 
estate  of  tbe  defendant  both  real  and  person- 
al, and  for  want  thereof  bis  body."  By  sec- 
tion 115S,  Gen.  St  1888,  an  execution  runs 
against  the  goods  or  lands  of  tbe  defendant 
It  Is  only  by  such  general  language,  and  by 
the  various  acta  exempting  certsln  property 
from  execution,  that  tbe  legislature  has  de- 
clared what  property,  or  what  Ihterest  In 
property,  may  be  taken  by  attachment  Tn 
conformi^  with  toe  settied  policy  of  this 
state  that  all  the  property  of  a  debtor  should 
be  held  tor  tbe  payment  of  tbe  debta  of  ita 
owner,  our  conrta  have  construed  tbe  lan- 
guage of  these  statutes  as  rendering  Ilatde 
to  attachment  certain  legal  and  equitable  In- 
teresto  in  pn^rty,  the  absolute  or  legal  titie 
to  which  property  la  not  in  the  debtor,  but 
whifdi  interest  Is  within  hte  control,  and  can 
be  fabrly  appraised  or  sold;  as  ttie  Interest  of 
one  partoer  In  the  co-partnership  proper^, 
the  Interest  of  a  cestui  que  trust  In  real  es- 
tate, an  equitable  toterest  In  shares  of  stock, 
a  mortgagor's  equity  of  redemption,  and  such 
other  intereste  In  goods  or  lands,  whether 
iegal  or  equitable,  as.  with  Justice  to  both 
debtor  and  creditor,  may.  In  the  manner  pro- 
vided by  statate,  be  appropriated  to  the  pay- 
ment of  the  former's  debte.  Pnnderson  v. 
Brown,  1  Day.  93-00;  Davenport  v.  Lacon, 
17  Conn.  278;  Johnson  v.  Bank,  21  Conn.  155; 
Bunnell  v.  Read,  21  Conn.  589;  Bank  v.  Jar- 
TlE,  33  Conn.  372-379.  We  have,  however, 
never  held  that  an  uncertain  Interest,  Inca- 
pable of  just  api>ralffil,  and  possibly  of  no 
value,  may  be  thus  sequestered  for  the  ered- 
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ttor^s  doubtful  beneat,  and  we  think  we 
onght  not  to  so  buld.  When  an  Interest 
which  may  be  strictly  neither  goods  nor  land 
is  nevertheless  clearly  property  capable  of 
being  falriy  sold  and  appraised,  which  Is 
subject  to  the  debtor's  control,  and  which 
ought  to  be  responsible  for  his  debts,  we 
say  that  the  policy  of  the  state  for  250  years 
clearly  Indicates  that  such  Interest  is  attach- 
able property,  within  the  meaning  of  the 
statutes.  But  the  same  reasoning  which  has 
Induced  our  courts  to  place  such  a  construc- 
tion upon  the  language  of  onr  statutes  leads 
us  to  the  conclusion  that  Ibe  defendant's  In- 
terest In  his  father's  estate  Is  not  attachable, 
within  the  meaniDg  of  the  law.  While  It  Is 
unjust  that  one  should  Iceep  from  his  cred- 
itors property  which  can  be  fairly  sold  or  ap- 
plied to  the  satisfaction  of  his  debts,  it  Is 
CQually  unjust  that  a  creditor  should  seize 
and  destroy  an  interest  of  his  debtor  which 
is  so  uncertain  and  contingent  that  It  cannot 
be  fairly  sold  or  appraised.  The  policy  of 
the  law  Justifies  the  extension  of  the  right  of 
attachment  to  property  which,  though  not 
strictly  within  the  letter,  Is  within  the  eq- 
uity, of  the  statute.  It  does  not  Justify  such 
an  extension  of  that  right  as  will  be  likely 
to  result  In  the  destruction  of  a  paternal  gift 
which  can  be  of  no  present  value  to  any  one, 
and  may  never  be  of  value  to  the  debtor  or 
his  assignees.  It  Is  the  purpose  of  our  law 
that  no  estate  In  land  can  be  taken  on  ex- 
ecution, unless  at  Its  "true  value."  Gen.  St 
f  1182.  That  value  is  to  be  ascertained  by 
an  estimate  made  by  three  disinterested  free- 
holders. If  the  estate  be  one  less  than  a 
fee  simple,  they  must  be  informed  of  Its 
nature  and  extent  before  they  can  be  In  a 
position  to  make  this  estimate,  and  the  es- 
tate must  also  be  of  such  a  character  that  Its 
value  can  then  be  determined  with  reasona- 
ble precision.  Harmon  Gilbert,  In  his  will, 
undertook  to  create  several  estates  in  the 
land  now  in  question.  Several  dlftereDt 
views  of  the  results  of  his  dispositions  were 
stated  in  the  argument  of  the  cause,  and 
others  perhaps  might  be  suggested.  The  will 
has  never  been  Judicially  construed,  and  it 
would  be  undesirable  to  determine  its  pre- 
cise eCFect  In  this  proceeding,  since  all  the 
parties  In  Interest  are  not  before  us.  It  Is 
enough  to  say— and  such  Is  our  opinion— that 
the  Interest  taken  by  the  defendant  is  not 
one,  the  true  value  of  which  can,  under  pres- 
ent circumstances,  be  ascertained  by  apprais- 
ers, on  execution,  with  reasonable  precision. 

By  the  garnishment  of  the  savings  banks 
and  the  ejcecutor  there  has  been  no  such  at- 
tachment of  personal  property  of  the  defend- 
ant as  gives  Jurisdiction  to  the  superior  court 
At  the  time  of  the  attachment  there  was  no 
sum  due  the  defendant  from  the  banks,  either 
as  a  legacy  or  otherwise.  They  were  not  his 
debtors,  and  nothing  was  therefore  secured 
by  the  foreign  attachment 

By  the  service  of  the  garnishee  process  up- 
on the  executor,  It  was  uot  attempted  to  at- 


;  tach  any  present  Interest  of  the  defendant  In 
I  the  money  or  personal  property  of  the  estate. 
I  The  purpose  was  to  attach  a  legacy  to  be- 
I  come  due.  The  statute  provides  that  "from 
the  time  of  ieaTlng  madh  copy  •  •  *  any 
legacy  or  dlstrlbntlTe  share  due,  or  tliat  may 
become  due  the  defendant  from  the  ocecntor, 
*  *  *  shall  be  secured  In  the  hands  of  sndi 
garnishee  to  pay  such  Judgment  as  the  plain- 
tiff may  recover.**  Gen.  8t  I  1281.  Section 
1253  provides  that,  -whea  Jn^ment  Is  ren- 
dered for  the  plaintiff  in  the  action  by  foreign 
attachment,  any  l^acy  or  dlstribntlTe  share 
at  tiie  time  of  the  attachment,  "due  or  to  be- 
come due  to  the  defendant  from  any  ga^ 
nishee  as  an  execntor,"  shall  be  liable  for  the 
payment  of  such  Judgment  At  the  time  of 
the  attachment  there  was  no  legacy  due  or 
to  become  due  the  defendant,  In  the  sense  in 
which  those  words  are  used  In  the  statute. 
The  process  of  for^gn  attachment  f s  anadapt- 
ed  to  secure  an  Interest  in  remainder  so  re- 
mote and  uncertain.  It  contemplates  an  un- 
interrupted and  continuous  possession  by  the 
garnishee  from  the  date  of  the  attachment  to 
that  of  the  demand  on  execution.  Under  the 
will  In  question  a  paramount  right  of  posses- 
sion existed  in  favor  of  the  holder  of  tbe  life 
estate,  and  it  was  uncertain  whether  after 
her  death  tbe  enjoyment  of  the  property 
would  pass  to  the  defendant  The  executor 
has  no  power  to  hold  enough  of  the  personal 
property  and  money  of  the  estate  to  pay  this 
possible  legacy  until  the  happening  of  the 
events  upon  which  tbe  legacy  depends,  and 
until  demand  Is  duly  made  upon  him  as  gar- 
nishee upon  raecution  In  the  action  by  for- 
eign attachment.  Before  that  time  the  court 
of  probate  may  order  the  money  and  personal 
property  to  be  delivered  to  the  widow,  upon 
her  giving  a  proper  bond,  and  upon  her  fail- 
ure to  give  such  bond  the  court  of  probate 
win  appoint  a  trustee  to  take  charge  of  such 
estate  during  the  continuance  of  tbe  life  es- 
tate.   Gen.  St  S  559. 

As  the  defendant's  Interest  In  the  property 
In  question  was  not  attocbable,  the  court  has 
no  jurisdiction.'  The  superior  court  is  ad- 
vised to  render  judgment  for  the  defendant 
The  other  Judges  concur,  except  ANDREWS, 
C.  J,,  who  dissents. 


BROWN  V.  CLINTON. 
(Supreme  Court  of  New  Hampshire.  Bdknap. 
March  11,  1898.) 

HOMKSTSID— CONVBTAMCB  WITHOUT  SamaO 

Apart— ATTACH3I  knt. 
Where,  subsequent  to  the  attachment 
thereof,  defendant  conveyed  the  premises  in 
which  she  claimed  a  homestead  right  and  took 
from  the  vendee  a  mortgage  conditioned  to 
support  and  maintain  her  and  another  For  life, 
without  setting  apart'  tbe  homestead,  such 
right  ia  waived  and  released  thereby,  and 
ceases  to  exist. 

Exceptions  from  Belknap  county. 
Petition  by  Inzle  A.  Brown  against  Ur- 
sula M.  CUnton,  under  Ppb.  St  .c  138.  f 
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14,  for  Oie  determlnaUon  of  tbe  qoestlon  of 
tbe  existence  of  a  homestead  rl^t  Facta 
fonnd  by  the  court  The  premises  In  which 
the  right  Is  Claimed  do  not  eueed  9SO0  In 
Tslne,  and,  when  attached,  were  owned  uid 
occupied  by  the  defendant  After  the  attach- 
ment they  were  conveyed  to  one  Sanders,  who 
gave  a  mortgage  back,  conditioned  to  support 
and  maintain  the  defendant  and  one  Ranger 
daring  their  joint  lives  and  the  life  of  the 
survivor.  There  was  no  change  in  the  oc- 
cnpatlon  of  the  premises  prior  to  the  time  the 
levy  was  begun.  The  court  ruled  that  the 
defendant  was  not  entitled  to  a  homestead, 
and  Bbe  excepted.    Exceptions  overruled. 

Walter  &  Peaslee.  for  plaintiff.  Jewell, 
Stone,  Owen  ft  Martin,  for  def^dant 

PIKE.  J.  By  the  attachment  the  plaintiff 
obtained  a  lien  upon  ail  the  Interest  of  the 
defendant  In  the  premises,  except  her  home- 
stead right  Bennett  t.  Cutler,  44  N.  H.  69, 
Tl.  This  right,  being  Inchoate,  because  the 
homestead  was  not  set  off,  did  not  pass  to 
Sanders  by  the  defendant's  conveyance  to 
him,  but  was  waived  or  released  thereby,  and 
ceased  to  exist  Pub.  St  c.  138,  {  4;  Gunni- 
son V.  Twitchell,  38  N.  H.  02,  67;  Foss  v. 
Strachn.  42  N.  H.  40,  42;  TIdd  v.  Quinn,  52 
X.  H.  341,  344.    Exceptions  overruled. 

PARSONS,  J.,  did  not  sit  The  others  con- 
curred. 


HOD6MAN  T.  OITY  OF  OONCOBD. 
Supreme  CJonrt  of  New  Hampshire.  Herri- 
mack.   July  29.  1898.) 

BiGHWATS— CBASTOB  Of  GrADB— RtOHf  OW  Ao- 
TlOX— UOXVETANCE. 

Where  a  party  owns  premises  at  the  time 
the  ^a<)e  of  ao  adjacent  highway  is  chanred, 
his  right  of  action  for  damages,  being  complete 
when  the  change  Is  made,  is  not  affected  b7  his 
snbsequent  conv^ance,  without  reservation,  of 
the  premises. 

Excepttons  from  Merrimack  county. 

Petition  by  Edward  ¥L  Hodgman  against 
the  city  of  Concord,  under  Pub.  St  c.  73,  H 
24,  25,  for  tbe  assessment  of  damages  caused 
by  a  change  of  the  grade  of  a  highway. 
Facts  fonnd  by  the  conrt:  The  plaintiff 
owned  the  premises  at  the  time  the  grade 
was  changed,  bnt  conveyed  them  without 
rpBwvatlon  to  a  third  party  before  the  peti- 
tion was  filed.  Tbe  court  referred  tbe  peti- 
tion to  the  county  commissioners,  and  the 
defendants  excepted.   Exceptions  overruled. 

Albin.  Martin  &  Howe,  for  plaintiff.  Sar- 
gent, Hollis  &  Nlles,  for  defendants. 

PIKE,  J.  The  Injury  for  which  the  plain- 
tiff seeks  damages  was  complete  when  tbe 
<.-li.iDf;e  of  grade  was  made,  and  he  was  then 
entitled  to  compensatlou  for  the  defen^inta' 
act  His  right  of  action  was  not  affected  by 
the  conveyance  of  tl$t  premises.  Boynton  v. 
Railroad  Co.,  4  Cuab.  407,  469;  Moore  v.  City 


of  Boston,  8  CuBh.  274;  Railroad  Co.  v. 
Drury,  133  Mass.  167,  160;  Bean  t.  Warner, 
38  N.  H.  247.    Exceptions  overruled. 

PARSONS,  J.,  did  not  sit  The  others  con- 
curred. 


RUSSELL  T.  TOWN  OF  HASON. 
(Supreme  Court  of  New  Hampshire^  HIII*- 
boro.   July  29.  1898.) 
TlXATiox— Stocx  Tkadb— Tradisiien. 

1.  Owners  of  land,  who  cut  the  timber  there- 
on, and  eaw  It  Into  Inmber  for  the  purpose  of 
selling  It  are  not  tradesmen,  within  Pub.  St. 
c.  55,  i  7,  cl.  6,  providing  that  stock  in  trade. 
Including  wood  and  lumber,  bdonging  to  mer- 
chants, mechanics,  or  tradesmen,  shairbe  taxed 
at  its  average  value  for  the  year. 

2.  Tbe  fact  that  several  joint  owners  of  lum- 
ber, part  of  whom  are  not  tradesmen,  commit 
the  custody  of  it  to  one  of  tbeir  number  who 
is,  for  the  purpose  of  being  marlieted  for  their 
common  benefit,  will  not  make  it  stock  in  trade, 
within  Pub.  St  c.  55,  {  7,  cl.  6,  providing  that 
stock  in  trade,  including  wood  and  lumber, 
belonging  to  merchants,  mechanics,  and  trades- 
men, shall  be  taxed  at  Its  average  value  for 
the  year. 

Exceptions  from  Hlllsboro  county. 

Petition  by  Jason  Eunell  against  the  town 
of  Mason  for  abatement  of  taxes  for  1896, 
filed  February  1, 1897;  tbe  taxes  having  been 
paid  by  the  plaintiff  under  protest  Trial  by 
the  court  The  plaintiff  It  a  fanner,  and 
has  been  a  wood  and  lumber  dealer  In  Mason 
for  several  years.  On  tbe  Ist  day  of  April, 
1890,  be  had  $1,800  worth  of  lumber  on  hand, 
in  MMon,  for  which  tiie  selectmen  taxed  him 
at  its  full  value.  The  plaintiff  contends  that 
tbe  tax  should  have  been  assessed  upon  the 
average  value  of  his  Inmber  during  tbe  year, 
which  be  retnrned  as  $586.  It  ai^ared  from 
tbe  evidence  that  tbe  plaintiff  had  been  In 
tbe  lumber  business  for  more  than  20  years, 
carrying  it  on  with  bis  farming.  He  haa 
sometimes  bought  timber  and  lumber  stand- 
ing, and  sometimes  bought  the  land  with  the 
lumber  and  wood  on  It  His  sales  have  av- 
eraged upward  of  $2,000  a  year  for  the  last 
10  years.  The  Inmber  is  generally  cut  and 
manufactured  in  the  winter,  and  tbe  sales 
are  made  In  the  summer.  The  lumber  In 
question  was  cut  on  land  In  Mason  owned 
by  tbe  plaintiff,  bis  brother,  and  another  par- 
ty, and  belonged  to  ttaem  on  April  1,  1896, 
although  it  was  in  the  plaintlfTs  custody. 
The  most  of  It  was  cut  and  sawed  Into  boards 
and  planks  on  the  lot  during  the  two  pre- 
ceding months.  The  court  finds  that  tbe 
plaintiff  was  a  dealer  in  lumber,  wood,  and 
timt>er,  and  may  be  regarded  as  a  tradesman 
In  tbe  same,  and  that  tbe  tox  should  be 
abated,  and  the  defendanto  except.  Petition 
dismissed. 

David  Cross,  for  plaintiff.  George  B. 
French,  for  defendants. 

BLODGETT,  J.    Whether,  upon  the  facta 
appearing  in  the  case,  the  plaintiff  may  prop- 
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eriy  be  regarded  aa  a.  tradesman  la  Inmber, 
wiUkln  the  statutory  sense  at  the  term  aa 
used  In  Pnb.  St  c.  06,  S  7.  cL  6,  It  Is  not  nec- 
esaar;'  to  determine;  for,  however  this  may 
be,  aa  to  the  particular  Inmber  In  question 
lie  cannot  be  so  regarded.  A  single,  Independ- 
ent transaction  In  lumber,  like  the  one  here 
disclosed,  does  not  make  the  parties  engaged 
Id  it  tradesmen  In  the  statutory  or  any  other 
just  sense;  and  if  they  commit  the  custody 
of  the  common  property  to  one  of  tbelr  ntun- 
ber,  who  may  chance  to  be  such  a  trades- 
man, merely  for  the  purpose  of  being  mar- 
keted by  him  for  their  joint  benefit.  It  will 
stand  no  differently  In  respect  of  valuation 
for  tezatlflB.  than  It  would  If  tt  had  been 
committed  to  the  other  owners,  or  etther  of 
them,  for  tbe  like  purpose.  In  each  case 
alike  the  statute,  as  well  aa  manifest  Ju^oe, 
requires  Its  taxattoo,  not  as  stock  In  trade, 
but  at  "Its  full  Talu^."  Pub.  SL  c.  86,  8  16; 
Id.  c.  58.  S 1.  Bxo^Uona  anstaloed.  Petition 
dismissed. 

CLARK,  a  J.,  did  not  alt  Hie  others  con- 
curred. 


DOW  T.  WINNIPESAUKEE  GAB  A  ELEC- 
TRIC CO. 

<Suprnie  Court  of  New  Hampshire.  Belknap. 
July  29,  189a} 

Oas— NsBLiaairCB— LUBIIJTT— <I>A1I10BB  —  W8BK 

Too  RncoTS. 

1.  The  liability  of  a  gas  company,  which  par- 
chase*  the  plant  of  the  orighial  coapauy,  for 
damages  caused  by  escayitv  gas  from  defeetire 
pip^  is  not  dependent  on  tHeir  knowledge  of 
the  pipes'  defective  condition  or  of  the  escap- 
ing of  gas,  but  on  the  observance  of  care  by 
them  in  keeping  the  pipes  a  reasonably  safe 
condition,  and  using  them  ao  aa  to  not  on- 
necessarily  injure  others. 

2.  The  owner  «tf  a  greenhouse,  whose  plants 
were  injured  by  gas  escaping  from  the  pipes 
of  defendant  gaa  company,  in  the  absence  of 
cross  negligence  or  acts  of  special  aggravation 
by  defendant,  cannot  recover  for  injuries  to  his 
business  reputation  resnltlng  from  the  sale  of 
plants  supposed  htm  to  M  uninsured,  but 
which  proved  to  be  weakeaeA,  and  which  failed 
to  grow  aa  tliey  otherwise  wonJd  have  done, 
^nce  such  tnjunea  were  not  the  legal  and  nat- 
ural ooBseosenoe  of  defendant's  negligence. 

Case  Ojrm  P.  Sow  againat  the  Wlnnl- 
peaankee  Oa>  ft  Electric  Company  ft»r  negll- 
gently  permitting  the  escape  of  gas,  whereby 
the  plants  In  the  plalntilTa  greenbouaea  were 
injured  and  destroyed,  and  tbe  plaintiff  was 
otherwise  Injured  In  hia  bnaineaa  aa  a  florist. 
Facta  found  by  tlie  court,  Judgmeut  for 
plaintiff. 

The  plaintiff  Is  a  florist  at  Ijaconla.  In 
March,  1897,  he  was  damaged  toy  the  escape 
of  gas  through  a  break  In  a  pipe  located  In 
the  street  in  front  of  bis  premises.  The  es- 
caping gas,  permeating  through  the  ground, 
ontored  his  houses  and  killed  his  growing 
plants.  The  break  was  due  to  the  Improper, 
careless,  and  unskillful  manner  In  which  the 
pipe  was  laid,  and  would  have  been  prevented 


by  the  exercise  of  ordinary  care  and  skill  hi 
laying  the  pipe.  The  pipe  was  laid  by  the 
Wlnnipeaaukee  Gaa  &.  Electric  Light  Compa- 
ny. Thla  company  became  Inaolvent,  and  Its 
property  came  to  the  hands  of  an  assignee, 
wbo  on  Uarch  16,  1897,  sold  the  same  to  one 
Aldrlch,  aa  trustee  for  certain  persona  who 
had  arranged  to  form  a  new  corporation  for 
the  purpose  of  purchasing  the  property  of  tbe 
Insolvent  company,  and  carrying  on  with 
their  plant  the  business  of  manufacturing  and 
distributing  gaa.  Articles  forming  the  de- 
fendant corporation  were  drawn,  executed, 
and  recorded  In  the  office  of  the  city  clerk  ot 
Laconla.  March  16th,  and  three  days  later  la 
the  office  of  the  secretary  of  state.  After 
March  WQi  the  new  corporation  and  tbe  per- 
sons Interested  In  forming  It  had  the  entire 
control  and  management  of  the  business,  and 
the  defendants  received  all  the  hicome  and 
paid  all  the  expenses  from  that  date.  Aldrlch 
conveyed  to  the  defendants  April  12th.  March 
13th  the  plaintiff  first  noticed  trouble  with 
his  plants,  the  leaves  of  some  of  the  more 
delicate,  nearest  the  street,  dropping  off. 
Three  or  four  days  later  other  plants  began 
to  be  affected.  He  was  unable  to  discover 
the  cause,  until  on  March  22d  it  was  thought 
a  smell  of  gas  was  detected.  He  notified  the 
defendants,  and  on  that  day  one  Bledsoe,  who 
was  In  charge  of  their  gas  works,  came  to  the 
greenhouse,  but  failed  to  discover  any  trace 
of  gas.  March  upon  further  complaint 
by  the  plaintiff,  Bledsoe  made  another  exam- 
ination, and  found  that  gas  was  entering  the 
bouse.  No  attempt  was  made  to  remedy  the 
troiMe  until  March  25th,  when  a  portion  of 
the  pipe  In  the  street  was  dng  up  and  8<une 
repairs  made.  The  flow  of  gaa  stUl  continued, 
of  which  tlie  defendants  were  notified,  and 
on  March  30th  the  attempt  at  repair  was  re- 
newed, the  break  found,  and  repaired.  By 
the  exercise  of  due  care,  tbe  defendants  could 
have  found  and  aired  the  break  as  early 
at  least  as  March  24th,  the  4ay  after  the 
existence  of  gas  In  the  plaintiffs  greenhouse 
was  ascertained.  The  total  dnnssgp  to  the 
plaintiffs  plants  from  the  gaa  was  $600.  The 
break  In  the  pipe  oocwred  b^ore  tbe  sale  to 
Aldrlch,  and  more  or  less  daaiage  was  done 
to  the  more  sensitive  plants  before  that  time. 
This  damage  Is  assessed  at  (100,  leaving  the 
amount  of  the  direct  injury  after  the  sale  to 
Aldrlch  at  $600.  After  discovering  Vbe  gas, 
the  plaintiff  attempted  to  sav«  himself  by 
more  ventilation,  which  necessitated  burning 
more  coal.  The  amount  of  extra  coal  burned 
($13)  Is  allowed  as  an  additkmal  Item  <of  dam- 
ages. The  plaintiff  also  claimed  special  dam- 
age to  his  business  resulting  from  tbe  fact 
that  plants  which  he  thought  were  unaffect- 
ed, and  sold,  proved  to  be  weakened  by  the 
exposure  to  gas,  and  did  not  grow  as  they 
otherwise  would,  and  that  thereby  his  busi- 
ness reputation  was  Injured.  Two  hundred 
and  fifty  dollars  Is  allowed  on  this  ground. 
Tbe  defendants  claimed  they  were  liable  only 
for  damage  resulting  aft^r  notice  to  them  and 
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tn  (^tportoolty  to  ranore  tbe  noltance.  Tfaere 
was  DO  eridcnee  that  any  ot  the  defend- 
aott'  ofOeen  or  Incorporators  had  knowledge 
of  tbe  nefllgoit  ouutmctlon  which  caused 
the  break,  or  any  reason  to  suppose  such  break 
existed,  or  that  gas  was  esca^g,  until  notlflad 
March  22d.  The  damages  snhseanently  ac- 
crnlng  were  9260.  TJiUess  diargeable  with 
the  original  defective  construction,  or  bound 
In  cnnnienclng  the  operation  of  the  wwka  to 
know  that  the  pipes  were  whole  or  proporly 
laid,  the  defendants  were  gQllty  of  no  n^U- 
genee  untn  after  notice.  As  to  the  |260  al- 
lowed (or  damage  to  boslnesB  r^^ntatlon,  the 
defendants  ctahn  that  the  plaintiff  ought  to 
bare  stated  to  pnrchaaeia  that  the  plants 
mli^t  possibly  be  affected,  and  that  then  he 
would  not  haTe  suffered  any  damage  to  Us 
business  reputation,  and  that  as  to  tills  ItoBs 
the  plaintiff  was  tiieref ore  guilty  of  contrlbn- 
tory  nei^enoe.  On  this  anestlon  It  Is  found 
that  the  i^ntiff  sold  the  plants  In  good 
faith,  reasonably  sntqiwBlng  them  sound,  and 
tiiat  ha  was  not  guilty  of  contributory  neg- 
ligence. 

Jewell  ft  Owen,  for  plaintiff.  B.  A  ft  0. 
Bl  HIbbazd,  for  defendants. 

BLODOSrrr,  J.  Tbe  defendants' contention 
that,  until  notice  to  than,  there  waa  no  lia- 
bility oD  tb^  part  tvt  damage  to  the  ^aln- 
tiff*B  irtants  from  gn  wcaplng  from  a  leaky 
plpe.flaid  penetrating  and  perradbv  l^is  green- 
hoasea,  cannot  be  sustained  as  a  matter  of 
law.  It  was  tlie  use  of  tbe  pipe  tor  tbe 
trsnnnlsBlon  and  dlstrtbutton  of  gas,  and 
not  the  i^pe  itself,  that  constituted  the  nul- 
sanoe.  For  tbe  mere  maintenance  of  the 
jfipe  as  saeh,r-it  baTlng  been  laid  before  the 
acquisition  (tf  the  defendants'  title,  and  not 
being  a  nnlaance  per  se,— th^  might  not  be 
liable  wltbeut  notice;  but  when  they  ac- 
quired title  to  the  i^pe  titey  Immediately  be- 
came chargeable  as  Its  owner  and  user,  with 
tbe  persimal  duty  or  obligation  cast  tq^ 
them  tbe  law  to  toep  It  In  a  reasonaUy 
safe  condition,  and  so  use  tt  as  not  nnneces- 
sarOy  to  Injure  the  property  or  endanger  tbe 
safety  of  the  plaintiff  or  others,  and.  If  they 
failed  to  do  so,  tbe  law  properly  renders  them 
liable  for  the  consequences  In  tbe  same  man- 
ner and  to  the  same  extent  as  if  they  had 
laid  the  pipe  themselTes.  Monroe  r.  Lumber 
Ca  (Grafton;  June,  1804)  39  Aa  1019;  Ooup- 
land  T.  Hardlnghaio,  S  Camp.  S98;  Gray  T. 
Light  Co.,  114  Mass.  140.  158;  CburchlU  t. 
Holt.  127  Mass.  165;  Jones  t.  Williams,  U 
Meea.  ft  W.  176;  Irrlne  Wood,  61  N.  T. 
'£ti:  Joyce  t.  Martin,  is  &  I.  658.  10  AtL 
GSOi  Bearers  t.  Trimmer,  25  N.  J.  Law,  97; 
Cooley,  Torta,  612;  Wood,  Nols.  f  268;  16 
Am.  ft  Eng.  Enc.  Law,  990.  991. 

Nor  ean  the  defendants  protect  themselTes 
from  Uabill^  *  fOr  bijniy  to  the  ^IntUTs 
plants  until  after  notice  aierely  on  the  ground 
chat  they  did  not  In  fact  know  the  pipe  was 
defectfr^  or  Uiat  gas  was  escaping  from  It 
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Into  his  greenhouses.  They  were  bound  to 
guard  against  botti  of  these  things  by  exercis- 
ing the  proper  can  required  vnder  the  dr- 
cnmstances,  and,  unless  they  did  exerdse 
MKh  care^  tbey  an  leq^nslble  for  any  result- 
ing injury,  IrrespectiTe  of  notice.  In  other 
words,  the  question  of  the  defendants'  liabil- 
ity is  not  dependent  npon  theUr  knowledge  of 
the  pipe's  defectire  condition  or  the  escaping 
ga%  but  upon  the  obserrance  or  neglect  of 
care  by  them  (Monroe  t.  Lumber  Co.,  supra; 
Oariand  t.  Town^  56  N.  H.  55,  57;  Cooley, 
Torts,  670);  and  as  It  is  found  that  "there 
was  00  evidence  that  any  of  tbe  defendants' 
officera  or  Incorporators  had  knowledge  of 
the  negligent  constrnctlon  which  caused  tbe 
break,  m  any  reason  to  suppose  that  such 
break  existed,  or  that  gas  was  escaping,  until 
March  22d."  and  that  "unless  chargeable  with 
tbe  defective  construction,  or  bound  In  cmn- 
mendng  the  operatitm  ot  tiie  works  to  know 
that  the  pipes  were  whole  or  properly  laid, 
the  def  endante  wne  guilty  no  negUgoice 
until  after  notice,"  these  findings  must  be 
regarded  as  settling  flielr  liability  in  respect 
of  cue  up  to  that  time,  and  tbe  plaintiff's 
recovery  must  be  restricted  accordingly  to 
tbe  damage  subsequently  accruing. 

The  special  damages  claimed  and  allowed 
for  the  Injury  to  the  xdalntUCa  business  repu- 
tation, on  account  of  his  sales  of  damaged 
plants,  were  not  pivqperly  recoverable^  and 
must  be  disallowed  as  too  remote.  There  are 
cases  undoubtedly  where  the  tort  complained 
of  Is  of  such  a  nature  tiiat  the  law  will  not 
nicely  attranpt  to  Umlt  tbe  amount  of  repara- 
tion, but  will  extend  the  line  of  relief  so  as  to 
onbrace  all  tiie  consequwces  of  the  wrong- 
doer's conduct,  although  quite  remote  fn>m 
the  or^rlnal  transaction;  but,  as  a  general 
role.  It  maj  be  said  that,  In  cases  of  tort 
without  special  aggravatkm,  when  the  coo- 
duct  of  tbe  defendant  cannot  be  considered 
so  morally  wrong  or  ^ssly  negligent,  as  to 
give  a  right  to  exnn^ary  or  vindictive  dam- 
ages, tiw  extttit  of  the  pUintUTs  rammera- 
tton  Is  restricted  to  such  damages  as  are  the 
legal  and  natural  consequences  of  ttte  defend- 
ant's wtaagtvl  act.  1  Sedg.  Meaa.  Dam.  fith 
Bd.)  144,  and  authorities  cited.  Tbis  rule  has 
bem  reeognlBed  to  a  multitude  of  cases,  and, 
wben  j^tplled  to  tike  present  ease.  It  renders 
the  Injury  to  the  plaintUTs  reputation  far  too 
remote  for  legitimate  compensation.  The  full 
damage  to  tbe  ^alntilTs  plants  was  a  proper 
matter  for  Inquiry,  but  the  consequence  to 
his  reputetion  resulting  from  a  sate  of  the 
plauto  to  his  customers,  "reasonaUy  suppos- 
ing them  sound,"  waa  obviously  beyond  the 
range  of  such  inquiry,  and  conjectural  mere- 
ly. It  waa  altogether  too  ahadowy  and  to- 
dtrect  for  i^al  consideration,  and  must  be 
regarded  as  an  unexpectedt  unnatural  and 
accidental  consequence  of  the  defendante* 
wrong.  The  result  Is  that  the  plaintiff  is  en- 
tltied  to  recover  the  damage  to  his  plante 
after  notice  to  tiie  defentlants  of  the  escaping 
gtts.  and  subsequent  to  the  time  when,  by  the 
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exercise  of  dae  care,  they  could  bave  dlscoT- 
ered  and  repaired  the  defectire  pipe;  and  also 
Hie  value  of  - the  extra  coal  burned  by  hhoti, 
as  found  by  the  trial  justice,— amounting  to- 
gether to  the  nun  of  9268.  Judgment  ae- 
cordlogly. 

PARSONS,  J.,  did  not  ait  The  others  con- 
enrred. 


WARRBN  T.  FREEMAN  et  at 
(Supreme  Court  of  PennsylTaDia.   Oct.  17, 
1898.) 

MaOHAKio*!  LiSN— Question   roa  Coobt— Nsw 
SraccTi'RE. 

1.  Where  the  evidence  descriptire  of  the 
cbangea  made  in  an  old  building  is  nncontra- 
dicted,  the  question  whether  the  Dullding  is  an 
altered  bQilding  or  a  new  one,  In  a  proceeding 
to  enforce  a  mechanic's  lien,  is  for  the  coart. 

2.  The  main  part  of  a  three-story  bnildlng 
was  chant^ed  by  interior  alterations,  and  by 
extending  the  froat  wall  12  feet  to  the  build- 
ing line  of  the  lot.  The  second  and  third  sto- 
ries to  the  back  part,  20  feet  by  30  feet,  were 
taken  down,  and  the  back  wait  removed,  and 
a  side  wall  was  extended  so  that  the  building 
as  established  was  20  feet  high,  80  feet  wide, 
and  60  feet  deep.  The  roof  remained  unchan- 
ged, and  tbe  alterations  did  not  give  the  atmc* 
ture  the  appearance  of  a  new  building.  Hdd, 
that  the  building  as  altered  and  enlarged  was 
not  a  new  structure,  wItUn  Uen  I*aw  June 
16,  18S6,  80  as  to  authorise  proceedings  there- 
under, and  not  under  Act  May  18,  1887,  giving 
lien  for  repairs. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Scire  facias  by  H.  R.  Warren  against  Henry 
O.  Freeman  and  others  to  establish  a  mechan- 
ic's Uen.  There  was  a  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

A.  J.  H.  Frank  and  Thoe.  H.  Speakman,  for 
appellant  George  P.  Rich  and  Henry  C. 
Boyer,  for  appdlees. 

McCOLLlTM,  J,  The  contention  of  the 
plaintiff  Is  that  he  has,  by  virtue  of  his  claim 
filed  oh  the  3d  of  June.  1896,  under  the  act 
of  June  16,  1836,  a  valid  lien  on  the  building 
described  therein.  It  is  conceded  that  if  the 
alterations  and  repairs  upon  It  constitute  a 
new  structure,  he  Is  entitled  to  Judgment  for 
the  amount  of  his  claim.  The  defendants, 
however,  contend  that  his  claim  Is  not  en- 
forceable against  the  building,  because  It  rep- 
resents work  done  and  materials  used  In  al- 
tering and  repairing  an  old  building,  and  not 
In  the  erection  and  construction  of  a  new  one. 
The  claims  grounded  upon  the  erection  and 
construction  of  a  building  must  be  filed  under 
the  act  of  1836.  and  the  claims  based  on  al- 
terations and  repairs  must  be  filed  under  the 
act  of  May  18,  1887,  and  In  strict  conformity 
with  its  provisions.  In  the  case  In  hand  the 
claim  Is  filed  against  a  building  described  as 
a  three-story  brick  building,  consisting  of 
front  building  of  Pompelan  brick,  fronting  Ox- 
ford street  S6  feet  6  Inches,  and  extending  In 
depth  12  feet;  main  building  three-story  brick. 


36  feet  6  inches  In  width,  and  about  86  feel 
in  depth;  and  gymnasium  bvilding,  two-stor; 
brick,  90  feet  in  wldtb,  and  about  00  feet  In 
depth.  The  building  described  in  tbe  plain- 
tiff's claim  is  an  enlargement  of  an  <^  build- 
ing which  consisted  of  tbe  main  building  re- 
ferred to  therein,  and  a  three-story  buUdUig 
In  tbe  rear  of  it  20  feet  in  width,  and  80  feet 
in  depth.  The  changes  made  In  the  old  build- 
ing which  are  claimed  to  have  converted  it 
into  a  new  structure  were  as  follows:  The 
second  and  third  stories  of  the  back  build- 
ing were  taken  down,  and  tbe  t>ack  wall  of 
it  was  removed.  The  location  of  tbe  east 
wall  of  it  was  not  changed,  but  the  west 
wall,  in  accordance  with  tbe  plan  devised  fof 
tbe  etilargement  of  the  buildlog,  was  located 
on  the  west  line  of  the  lot  Tbe  building  as 
enlarged  is  20  feet  high,  of  the  width  of 
30  feet  and  of  the  depth  of  60  feet  Tht 
only  change  In  the  main  building  aside  from 
some  alterations  In  the  Interior  is  the  exten- 
sion of  it  to  tbe  building  line  on  Oxford  street 

It  is  BO  well  settled  that  a  lien  will  not  Ue  un 
der  the  act  of  1836  for  alterations  and  repairs 
that  a  discussion  of  or  extended  reference 
to  the  cases  In  which  the  subject  Is  fully  con- 
sidered Is  unnecessary.  It  has  been  held, 
however,  that  where  the  structure  of  a  build- 
ing Is  so  completely  changed  that  In  common 
parlance  It  may  properly  be  called  a  "new 
building"  or  a  "rebuilding,"  it  cornea  within 
the  act  Armstrong  v.  Ware,  20  Pa.  SL  519: 
Patterson  t.  Frazier,  123  Pa.  8t  410.  16  Aa 
477.  "Newness  of  structure  in  tbe  main  mass 
of  the  building— that  entire  change  of  external 
appearance  which  denotes  a  different  building 
from  that  which  gave  place  to  it  though  Bomf 
parts  of  the  old  may  have  entered  Into  It- 
Is  that  which  constitutes  a  new  building,  as 
distinguished  from  one  altered."  Miller  t. 
Hersbey,  69  Pa.  St  64.  In  Landla'  Appeal, 
10  Pa.  St.  379,  It  was  held  that  where  the 
front  wall  of  a  house  was  taken  down,  and 
a  new  wall  erected  on  a  different  foundation, 
and  the  inside  of  tbe  house,  excepting  the 
floors,  was  altered  and  renewed,  and  a  new 
roof  was  put  on,  and  a  new  back  building  was 
erected,  the  claims  for  work  and  mataiaL« 
were  not  liens,  within  the  act  - 

In  tbe  case  at  bar  tbe  roof  and  the  side 
and  back  walls  of  the  main  building  remain 
unchanged,  and  the  alterations  made  In  the 
interior  of  It  together  with  the  front  exten- 
sion of  12  feet  are  Insufficient  to  give  to  it  tbe 
appearance  of  a  new  building.  Tbe  same 
may  be  said  of  the  enlargement  of  tbe  back 
building.  The  evidence  descriptive  of  the 
changes  made  in  ,the  old  building,  being  un- 
contradicted, casts  upon  the  trial  Judge  tbe 
duty  of  determining  whether  the  structure 
against  which  tbe  claim  was  filed  was  an  al- 
tered or  a  new  one.  Armstrong  v.  Ware, 
supra;  Norrls'  Appeal,  30  Pa.  St  122;  ami 
Patterson  v.  Frazier,  supra.  He  held  that 
the  building  as  altered  and  enlarged  was  not 
a  new  structure,  and  that  fhe  claim  filed 
against  it  was  not  a  U^^ipon  U»  .within  tbe 
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act  of  1836.  He  accordingly  directed  the  jnry 
to  find  a  Terdlct  for  tbe  defendants.  In  his 
conclusion  respecting  tbe  building,  and  In  his 
direction  to  tbe  Jury,  we  concur.  The  plain- 
tiff was  not  entitled  to  a  lien  on  the  build- 
\ug  under  the  act  of  1836,  and  he  made  no 
effort  to  obtain  one  under  the  statutes  which 
authorize  liens  for  alterations,  additions,  and 
repaln.   Judgment  affirmed. 


MIDDIiBTON  T.  MIDDLETON. 
(Sapreme  Court  of  Pennsylvania.    Oct.  IT, 
1898.) 

DlTORCB— DCTT   OF   COOBT— MASTERS— APPE1I,»— 

DESERTiojf— What  Oosstitdtbb. 

1.  There  is  no  authority,  under  the  dlTorce 
act,  for  the  appointment  of  a  master  by  tbe 
court  in  a  libel  for  divorce  to  find  facts  and 
snj^gest  a  decree,  thoueh  an  examiner  may  be 
appointed  to  merely  talce  evidence,  and  report 
ft  for  the  consideration  of  the  court,  since  the 
court  itself  must  be  satisfied  of  the  sufficiency 
of  the  evidence  in  order  to  warrant  a  decree. 

2.  On  an  appeal  from  a  decree  grontlna  a 
dlTorce,  the  supreme  court,  of  Its  own  mow>n, 
reriewB  the  erldenee  to  adjudge  whether  it 
sofitains  the  complaint,  except  where  there 
has  been  an  issue  and  a  jury  trial. 

3.  On  account  of  frequent  quarrds  a  hus- 
band and  wife  separated.  On  the  day  they 
were  obliged  to  ^ve  up  possession  of  the  house 
they  had  resided  In  for  several  years,  she  re- 
moved to  a  bouse  belonging  to  blm,  and  he  to 
his  sister's  house  in  the  same  city.  Six  months 
before  such  s^mratton  he  had  engaged  rooms 
for  htms^f  at  his  sister's  on  account  of  their 

auarrels,  and  he  had  then  suggested  to  her 
liat  they  -bad  better  live  apart.  To  promote 
such  separation,  he  gave  to  her  and  their 
daughter  all  the  furniture  in  the  house,  and 
when  she  removed  from  the  house  he  hired 
the  carter,  and  made  an  inventory  of  the  furoi- 
tutv  taken.  Correspondence  and  occasional 
personal  interviews  followed  the  separation. 
A  few  weeks  before  the  husband  filed  his  libel 
for  divorce,  he  served  on  her  a  writing  to  re- 
turn to  his  new  home.  Held  not  to  show  a  will- 
ful and  malicious  desertion  by  tbe  wife,  so  as 
to  entitle  tbe  husband  to  a  divorce. 

4.  A  desertion  by  the  wife,  so  as  to  warrant 
a  divorce  therefor,  cannot  be  counted  from 
tbe  time  arrangements  were  made  by  both 

Esrtiea  for  a  separation,  but  when  iJier  were 
ving  together  in  the  same  house  on  the  same 
terms  as  for  many  years  before. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Libel  by  Richard  Mlddleton  against  SanLb 
L.  Mlddleton  for  a  divorce.  From  a  Judg- 
ment granting  the  divorce,  respondent  ap- 
peala.  Reversed. 

Oscar  Leser  and  John  Marshall  Gest.  for 
appellant.  Frederick  3.  Gelger  and  Hamp- 
ton L.  Carson,  for  appellee. 

DEAN,  J.  The  parties  were  married  on 
14th  of  April,  1858,  and  cohabited  together 
until  8th  of  August,  1883,  when,  the  libelant 
alleges,  bis  wife  willfully  and  maliciously  de- 
serted blm,  and  at  tbe  date  of  the  commence- 
ment of  this  proceeding,  August  9.  1895,  bad 
absented  herself  from  bis  habitation  for  a 
period  of  more  than  two  years.  Tbe  wife, 
in  her  answer, ,  denies  the  desertion,  and 


avers  her  husband  deserted  her.  On  No- 
vember 6,  1895,  the  court  appointed  Albert 
B.  Kelley,  Esq.,  master.  The  decree  for  this 
appointment  is  not  printed.  We  Infer,  how- 
ever, from  the  designation  "master,"  the 
scope  of  his  authority  was  to  take  testimony, 
find  facts,  and  suggest  a  decree,  as  he  has 
done.  This  proceeding  In  divorce,  being 
wholly  statutory,  the  remedy  prescribed  by 
the  statute  must  be  pursued.  When  the  ju- 
risdiction of  a  court  Is  conferred  by  statute, 
and  the  manner  in  which  the  jurisdiction- 
shall  be  exercised  is  pointed  out,  courts  ar& 
not  at  liberty  to  adopt  the  practice  of  other 
courts,  either  common  law  or  statutory,  to 
reach  a  decree.  While  the  court  may  appoint 
an  examiner  to  take  testimony  and  report 
It,  there  is  no  authority  under  the  act  to  ap- 
point a  master  to  find  facts  and  suggest  n 
decree.  Long-established  practice  through- 
out the  commonwealth,  resting  often  in  rules 
of  court,  has  settled  the  construction  of  the 
act,  as  authorizing  the  appointment  of  an 
examiner,  but  the  whole  legislation  on  the 
subject  clearly  intends  that  the  court  shall 
not  shift  the  duty  of  finding  the  facts  to  an 
appointee.  Whether  the  marital  contract 
shall  be  severed  is  tbe  gravest  of  questions, 
not  alone  to  the  parties,  but  to  tbe  state,  for 
the  social  structure  rests  upon  it.  It  never 
was  intended  that  judicial  function  should  Id 
any  material  degree  be  avoided  by  conduct- 
ing the  proceedings  before  a  master  in  bis 
office,  or  that  weighty  judicial  responsibility 
should  be  evaded  by  shifting  it  over  to  a 
member  of  the  bar.  We  feel  sure  a  careful 
perusal  of  the  statutes  will  convince  any  one 
of  the  correctness  of  these  observations.  The 
ability,  learning,  and  conscience  of  the  court 
must  be  called  into  exercise  before  there  can 
be  a  dissolution  of  this  contract  While  the 
witnesses  may  be  examined,  and  titieir  testi- 
mony reduced  to  writing,  by  the  examiner, 
the  court  must,  before  decree,  be  satisfied,  by 
its  own  knowledge  of  the  testimony,  that  the 
averments  of  the  libel  have  been  proven  by 
full  and  competent  evidence.  It  is  not  suffi- 
cient that  they  have  been  proven  to  the  sat- 
isfaction of  the  examiner  by  witnesses  that 
tbe  court  neither  saw  nor  heard.  In  this 
case  the  master  reports  that  the  respondent 
willfully  and  maliciously  deserted  libelant, 
and  absented  herself  from  his  habitation  for 
a  period  of  more  than  two  years,  and  that 
libelant  Is  entitled  to  a  decree  of  divorce 
from  the  bonds  of  matrimony.  On  this  the 
court  granted  a  rule  to  show  cause  why  such 
decree  should  not  be  entered.  This  rule  was 
made  absolute  In  less  than  30  days  thereaft- 
er, and  the  entry  made,  "Divorce  decreed." 
We  presume  the  court  examined  and  con- 
sidered tiie  testimony,  altbougb  this  record 
does  not  show  it.  The  opinion  of  this  court 
as  to  the  rule  that  should  control  has  been 
repeatedly  expressed.  In  Angler  v.  Angler, 
63  Pa.  St  450,  this  language  Is  used:  "Courts 
ought  never  to  sever  the  marriage  contract 
but  where  tbe  application  Is  jaade  in  Bincer- 
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ttj  and  troth  for  the  causes  set  forth,  and 
no  otber,  and  fully  sustained  toy.  the  testi- 
mony." To  the  same  effect  are  Jones  t. 
Joaa,  66  Pa.  St  4M;  Edmonds'  Appeal,  67 
Pa.  St  232;  Richards  t.  Richards.  37  Pa.  St 
225;  Sowers*  Appeal.  89  Pa.  St  173;  and 
many  others.  And  this  court  has.  ever  since 
the  passage  of  the  act  of  1815.  held  It  Incum- 
bent m  it,  im  appeal  from  a  decree  of  di- 
vorce, except  vfaoe  there  has  been  an  issue 
aod  jury  trial,  to  review  the  testimony,  and 
adjudge  whether  It  sustained  the  complalDt 
of  the  libelant  It  has  ncyt  adopted,  in  such 
apiwala,  the  rule,  generally  i^^lcable  to 
proceedings  before  a  master  or  an  auditor, 
that  a  finding  of  fact  will  not  be  disturbed 
except  tor  manifest  error.  In  every  case 
In  which  the  a^eal  was  from  a  decree 
not  based  on  the  finding  of  a  Jury  from  tes- 
tlmony  produced  and  the  flndhig  had  In  open 
court,  under  the  Instructions  of  the  Judge  as 
to  the  law,  It  has  taken  up,  analyzed,  and 
reviewed  the  testimony,  and  In  nearly  every 
case  has  embodied  Ita  views  In  an  opinion 
filed.  The  last  case  is  Van  Dyke  v.  Van 
Dyke,  135  Pa.  St  456, 10  Ati.  1061,  where  the 
oplnkm  of  the  court  la  expressed  by  our 
Brother  HeCoUum  after  a  careful  scrutiny 
of  the  testimony  takm  before  the  examiner, 
with  the  result  that  the  de<xee  was  set  aside 
because  the  fact  of  willful  and  msllcloiui  de- 
sertion was  not  austalned.  Therefore,  of 
whatever  drudgery  ttie  court  of  original  Ju- 
rii^lctloo  uiay  relieve  ita^  In  this  class  of 
cares  by  the  appointment  of  an  axamlner, 
■either  it  nor  we  oan  wcape  the  bordeu  of  a 
careful  conslderatlen  of  the  evldoice,  to  aa- 
cwtaln  If  It  does.  In  very  truth,  eatabllsh  the 
statutory  grounds  for  a  divorce.  As  ts  said 
m  Richards  v.  Richards,  supra:  "Never 
oi^ht  divorces  to  be  eaMly  obtained,  for 
marriage  Is  the  most  sacred  of  human  rela^ 
ttons,  and  should  never  be  dissolved  with- 
out clear  proof  of  Imperious  reasons." 

On  examination  of  the  testimony  we  cannot 
c<meur  with  the  flndhsg  of  the  oamlner  that 
respoDd^t  was  guilty  of  wUUul  and  mall- 
clous  desertion.  As  noticed,  the  partlM  were 
married  In  1858b  Two  ehUdreb  were  bom 
tmto  them,  cme  of  whom— Mary—survives. 
The  husband  waa  a  man  of  some  wealth. 
He  owned  a  house  on  Forty^FIrst  street  Phll- 
adeljAla.  In  whteh  they  lived  until  1885,  when 
they  removed  to  a  small  farm  owned  by 
him  at  Roseglen,  Montgomery  county.  Here 
tiie  family  lived  until  Septonber  7,  1888.  As 
he  had  sold  tiie  farm  In  the  July  preceding, 
and  must  give  possesBlon  to  the  purchaser, 
they  were  compelled  to  leave  It  on  the  day 
named.  The  mother  and  dai^ter  went  bac^ 
to  the  bouse  on  Forty-First  street  lu  Phila- 
delphia. The  husband  watt  to  board  with 
his  sister,  in  the  same  ci^.  This  was  the  be- 
ginnlug  of  the  alleged  willful  and  malicious 
desertion.  What  brought  It  about?  We  take 
up  UlMlant's  testimony,  without  a  single  refer- 
ence to  that  of  his  wife  and  daughter,  and 
find  these  facts  from  his  own  express  admis- 


sions: The  residence  at  Roseglen  was  about 
10  miles  from  the  city,  three-quarters  of  a 
mile  from  the  village,  and  the  same  distance 
from  the  railroad  atatlou.  The  neighborhood 
was  sparsely  setUed.  The  house  was  not  sup- 
plied with  the  necesslUeB  and  comforts  of 
that  from  which  they  had  removed.  The 
husband,  for  17  years,  had  ceased  marital 
relations  with  his  wife.  For  that  time  they 
had  occupied  separate  beds.  If  not  separate 
rooms,  and  their  sodal  Intercourse  was  of 
the  most  formal  kind.  For  eight  years,  they 
had  not  gone  together  to  any  place  of  en- 
tertainment This  sort  of  life,  at  that  soli- 
tary place,  was  the  condition  from  April  1. 
1885.  (AUl  the  spring  of  1892.  Being  a  na- 
tive of  England,  be  desired  to  visit  that  coun- 
try In  that  year,  and  wanted  his  wife  and 
daughter  to  go  witii  hfan.  Tli^  consented, 
on  a  promise  by  him  tiiat  on  their  return 
he  would  provide  a  more  agreeable  home  than 
that  at  Roseglen.  Wh^  they  came  back  In 
the  autumn,  he  violated  his  pnmilse;  made 
no  effort  to  prepare  another  home:  lu  fact 
made  preparations  to  live  <»i  In  the  same  ime. 
His  own  evidence  shows  that  he  considered 
this  promise  as  one  not  made  to  be  kept 
There  had  occurred  no  change  in  his  chrcum- 
stances.  He  was  ampl^  able  to  have  kept  It 
tf  he  had  so  chosen.  Such  a  violated  promise 
was  no  Justification  for  desertion  on  the  part 
of  the  wife.  We  only  advert  to  it  because  It 
was  a  source  and  aggravation  of  tlie  domes- 
tie  troulries  which  foBowed,  and  continued 
until  the  day  of  separation.  Naturally,  the 
broken  pranlse  produced  nasperation  on 
part  of  the  wife,  and  the  consequence  was 
unseonly  quarrels  between  them.  Her  tongue 
was  her  only  ^ective  weapon  In  stating  her 
wrongs  and  In  asserting  her  rights,  and  she 
used  it  pretty  freely.  The  house  on  FMty- 
Flrst  street  was  occupied  by  her  ^ter,  and 
she  BOW  oommenced  making  very  frequait 
visits  there,  so  that  from  Sept«nber,  1882.  to 
September,  1898,  accordbig  to  a  memorai^nm 
carefully  k^t  by  him,  they  numbered  180l 
They  ■wen  generally  for  a  day  at  a  tlmep  tlu 
alternate  days  being  spent  at  Bos^Imb.  We 
have  no  .doubt  but  that  his  Inference  Is  cor- 
rect, that  by  this  conduct  she  was  imtttaig  a 
pressure  on  him  to  coiiv>el  the  fulfillment  of 
his  promlsB  to  change  his  residence  About 
the  last  <jt  July,  1886,  be  made  sale  of  the 
Bosei^en  proiwrty.  possession  to  be  glT«a 
September  7th  following,  on  which  day  the 
family  left;  she  and  the  daughter,  as  here- 
tofore noticed,  going  to  the  house  on  Forty- 
First  street  uid  he  to  roonu  in  the  house  of 
bis  sister  in  the  same  city.  If  there  was  any 
semhUmce  of  desertion.  tlUs  was  the  com- 
mencement of  it  for  they  did  not  thereafter 
live  under  the  same  roof.  The  frequent  vis- 
its to  the  city,  and  the  removal  of  part  of  the 
furniture,  with  the  Intention  by  both  to  live 
apart  did  not  warrant  the  averment  that  the 
desertion  commenced  August  Sth.  They  lived 
in  the  same  house,  on  about  the  same  terms 
as  before^  and  either  or  both,  up  to  September 
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Tth,  ml{^t  hare  abandoned  the  Intention  pre- 
formed  to  separate.  Why  dtd  not 
tbelr  former  relattons,  chilling  and  nncom- 
fortabla  u  they  were,  continue?  He  testifies 
that  six  monfhB  before  the  sale  of  Roseglea. 
exasperated  by  her  Sharp  tongoe  and  a  threat 
to  leave  him,  he  engaged  rooms  fOr  himself 
at  his  sister's.  He  tii«i  suggested  to  her,  In 
a  note  dated  December  81,  188S,  that  board- 
ing will  be  nice  for  a  year  or  two,  and  that 
each  one  wUl  hare  a  free  foot,  as  she  and 
Mary  wUdi  to  hare.  In  another  letter,— Feb- 
maty  8.  1883,— after  narrating  all  he  has  to 
comi^in  of  In  her  condnct,  he  aays,  If  this 
li  to  continue^  tiiey  had  better  lire  apart,  and 
that,  under  tiie  drcomstances,  he  considers 
It  best  that  he  shall  go  into  lodgings,  ratiier 
than  be  snt^ect  to  indignities  under  the  same 
roof  wltii  bat.  10  pKMOOte  such  a  separation, 
and  ban  no  clawing,  he  says,  the  daughter 
can  have  the  piano,  and  she  (the  wife)  all  the 
rest  <tf  the  furniture,  ezc^t  snne  little  for 
himself  to  furnish  a  room.  Their  relations 
con  tinned,  nevertiieleBa,  the  same,  up  until 
the  temoral,  when  be  hhred  the  carter  to 
haul  away  for  Us  wife  the  furniture,  which, 
with  his  consent,  she  selected,  and  of  whltOi 
he  at  the  time  made  a  cartful  hirentory. 
She  and  her  daughter  took  up  their  abode  tat 
the  Forty-Flnt  street  house,  and  he  his  with  his 
slater.  Tafcli^  his  own  testimony,  and  tiie 
whole  of  It,  In  the  most  CaTorable  rlew  to 
him.  Us  wife  was  ill-tempered,  sharp-tofi- 
gaed,  shocked  him  by  scepticism  In  relli^, 
and  made  bis  life  imhappy.  To  obtain  relief, 
he  suggested  a  Totnntary  separation,  to  which 
she  assented.  Then  for  two  years  there'fol- 
lowed  much  correspondence  and  occaslmal 
persona]  Interviews,  but  no  reconciliation  snf- 
fldently  comx^ete  to  re-estabUsh  the  multal 
relation.  He  suggested  conditions;  she  at- 
tempted to  exact  others.  His  letters,  If  can- 
did. Indicate  discomfort  and  unhappiness  at 
the  continned  aeration.  In  the  one  of  No- 
vember 28,  18M,  he  says.  In  reference  to  her 
demand  for  some  settied  provisUm  for  the 
future  comfort:  "What  we  made  In  partner^ 
ship  togeth«,  I  want  you  to  have  the  full  en- 
joyment of,  as  Is  your  right."  By  this  he  re- 
fers to  their  early  frugality  and  sdf-sacrlflce 
In  accumulating  their  fortune.  He  tiien  un- 
burdens himself  thus:  "I  feel  It  all  the  time, 
you  have  been  kind  to  me,  gentte  and  forbear- 
ing, no  one  knows  better  than  myself."  But 
before  filing  his  libel  be,  on  April  3,  1895,  by 
advice  of  counsel,  as  he  says,  gives  her  a 
formal  written  nutiflcatlon  to  return  to  his 
house,  which  he  has  purchased,  and  will  soon 
be  in  possession  of;  and,  further,  i^ves  her 
ime  we^  to  decide,  with  this  supplementary 
warning:  "Ton  will  have  to  satisfy  me  yon 
are  wQUng  to  return  to  home,  husband,  and 
father,  and  life's  duties,  by  abandoning  the 
canaes  of  this  dereliction  of  dudea"  Wheth- 
er the  refusal  to  return  to  him  as  requested 
by  such  a  letter,  and  such  refusal  persisted 
In  for  the  statutory  period.  Would  warrant  a 
deaws  of  divorce  for  wlUful  and  malidoua 


desertion.  It  la  not  necessary  to  discuss.  As- 
suming It  to  have  been  made  in  good  faia, 
by  the  advice  of  counsel,  on  its  face  it  would 
tend  to  repel  acceptance,  rather  than  encour- 
age It  But  however  this  may  be,  such  re- 
fusal cannot  constitute  Qie  wlUf  ul  and  mail- 
douB  desertion  of  two  years  above  averred 
In  this  libel,  and  therefore  Is  not  material. 

In  all  we  have  said  we  have  not  noticed  the 
testimony  of  respondent,  which  flatly  denies 
willful  and  malltdous  desertion,  or  any  willful 
and  malidouB  refusal  to  return.  On  libel- 
ant's own  testimony.  It  was  a  separation  sug- 
gested and  encouraged  by  him,— a  sqnraUon,. 
judging  from  the  correspondence,  afterwards 
rqtented  by  botii;  then,  because  of  human 
frailties,  a  failure  to  be  reconciled,  although 
they  had  lived  tc^tiier  for  85  years,  made  a 
oomforteble  fortune,  and  reared  one  child. 
As  we  have  hdd  onx  and  over  again,  a  a^»a- 
ration  is  not,  on  tiiie  part  of  either,  willful 
and  malicious  desartion.  In  Ingerst^  v.  In- 
gersoll.  40  Fa.  Bt  249,  it  is  decided:  "Sepa- 
ration is  not  desertion.  Desertion  Is  an  actu- 
al abandonmcait  of  matrimonial  cohabitation, 
with  an  totent  to  desert,  willfully  and  mali- 
ciously persisted  In,  without  cause,  tot  two 
yeara  The  guilty  Intent  Is  manifested  whaii, 
without  cause  or  consent,  either  party  with- 
draws from  the  residence  of  the  other.**  And 
In  Graham  v.  Graham,  158  Pa.  Bt  4B0, 
Aa  768,  It  was  held  that  where  the  evidence 
showed  the  wife  gave  her  husband  to  under- 
stand she  did  not  want  bis  sodsty,  and.  In 
consequence,  he  lived  apart  tnm  her,  five  or 
Stat  squares  distant  thin  did  not  constitute 
willful  and  maliclouB  desertion  on  his  part 
And  the  same  prtndple  is  applied  in  many 
other  caaea  As  the  evidence  here  wholly 
foils  to  sustain  the  averment  of  willful  and 
malldouB  d«iertion,  the  decree  Is  reversed, 
and  libel  dismissed,  at  costa  of  libelant 


In  re  BAILBT'B  EBTATB  et  sL 

Appeal  of  SBCDRITY  CO.  OF  POTTS- 
TOWN. 

(Bopreme  Oonrt  of  Pennsylvania.   Oct  17, 
188a) 

AssioxMBitn  ton  Ckbditobb— Fish  Arssts— 
EVIDBNOI— Sovficibuct. 
A  partnership  which  made  an  BSHignment 
for  creditors  was  composed  of  a  father,  whO' 
had  contributed  all  the  capital,  and  his  sona. 
Certain  stocks  were  entered  on  the  books  of 
the  firm  under  the  head  of  "Security  Accoant," 
and  a  firm  creditor  introduced  evidence  of  dec- 
larations of  the  father  made  after  the  osaisn- 
ment  recogniziuK  the  stocliB  aa  firm  assets. 
The  stocks  were  registered  in  the  father's 
name,  and  all  the  partners  testified  that  they 
had  never  become  a  part  of  ^e  assets  of  the 
firm,  and  there  was  no  evidence  that  any  of 
them  had  claimed  the  stocks  as  firm  assets 
prior  to  the  assignment  Edd,  that  a  finding 
of  the  auditor  that  the  stocks  were  not  firm 
assets  was  sustained. 

Appeal  ftom  court  of  common  pleas,  Phil- 
adelpbia  county. 
In  the  matter  of  the  assigned  estate  of  Jo- 
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slab  F.  Bailey  and  others,  co-partners  trad- 
ing as  J.  F.  Bailey  &  Sods,  an  order  was 
made  conflrmlng  the  report  of  the  auditor  of 
the  assignee  of  said  estate,  and  the  Security 
Company  of  Pottstown,  trustee  for  certain 
«i-edltora  of  the  asslBHors,  appeals.  Affirmed. 

Henry  D.  Saylor,  Milton  G.  Work,  James  M. 
Beck,  and  F.  Carroll  Brewster,  for  appellant 
Ctaas.  B.  Morgan,  Jr.,  for  appellee  Warden's 
Estate.  Jotm  O.  Johnson,  for  appellee  Per- 
clral  Roberts. 

McCOLLUM,  J.  The  only  question  pre- 
sented by  this  appeal  is  whether  the  learned 
auditor  erred  in  finding  that  the  950  shares 
of  the  Philadelphia  Copper-Mill  Company 
stock,  and  the  15  five  per  cent  coupon  bonds 
of  the  Bloomington  City  Railroad  Company, 
charged  In  the  assignee's  account  "as  Indi- 
vidual assets  of  Joslah  F.  Bailey,  were  his, 
and  not  assets  of  the  firm  of  J.  F.  Bailey  & 
Sons."  If  the  finding  was  warranted  by  the 
testimony  relied  on  to  sustain  It  the  distri- 
bution based  upon  it  must  be  afi3rmed.  It 
Is  conceded  that  If  Joslah  F.  Bailey  was  the 
sole  owner  of  the  stocks  and  bonds  when  he 
and  falB  sons  assigned  their  individual  and 
firm  assets,  his  Individual  creditors  were  pri- 
marily entitled  to  the  proceeds  arising  from 
the  sale  of  them.  "Where  there  are  part- 
nership and  separate  creditors  and  partner- 
ship and  separate  assets,  and  the  firm  Is  In- 
solvent each  class  has  priority  upon  Its  re- 
spective estate."  In  re  Jamison  &  Co.'s 
Estate,  163  Pa.  St  143,  29  Atl.  1001.  The 
partnership  of  Joslah  F.  BaUey  &  Sons  was 
formed  In  January,  1891,  and  terminated  In 
March,  1893,  by  an  assignment  for  creditors. 
.  The  agreement  which  created  It  was  not  In 
writing,  and  the  terms  of  It  were  ascertain- 
able only  by  appeal  to  the  recollection  of  the 
parties.  The  sons  contributed  nothing  to 
the  capital  of  it  aside  from  their  services.  It 
Is  undisputed  that  whatever  capital  the  part- 
nership bad  during  Its  existence  was  contrib- 
uted by  Joslah  F.  Bailey  or  acquired  in  the 
conduct  of  Its  business.  He  testlfled  that  bis 
cash  contribution  to  it  was  $10,000,  and  that 
the  only  assets  It  had  at  any  time  from  Us 
organization  to  its  collapse  consisted  of  cash 
on  hand  and  book  accounts.  This  testimony 
is  certainly  and  clearly  opposed  to  the  con- 
tention that  the  stocks  and  bonds  In  ques- 
tion are  firm  assets.  It  does  not  appear  that 
his  co-partners  claimed  at  any  time  an  Inter- 
est  In  the  property  designated  la  the  assign- 
ee's account  as  bis  Individual  assets,  or  that 
It  was  considered  by  them  as  firm  property. 
It  was  certainly  never  formally  transferred 
to  the  firm,  and  there  is  no  evidence  before 
us  of  a  declaration  or  statement  by  any 
member  of  It  prior  to  the  assignment  from 
which  an  Inference  of  Joint  ownership  can  l>e 
fairly  drawn.  On  the  contrary,  the  co-part- 
ners agree  and  testify  that  Joslah  F.  Bailey 
was  the  sole  owner  of  the  property  designat- 
ed In  the  assignee's  account  as  abore  stated. 


and  that  the  firm  never  had  any  Interest 
whatever  In  It  The  stocks  were  registered 
In  his  name,  and  the  bonds  were  pledged  as 
his  property.  These  are  circumstances  in 
accord  with  his  claim  of  Individual  owner- 
ship, and  with  his  own  testimony  and  that 
of  his  co-partners. 

The  entry  of  the  stocks  and  bonds  on  the 
books  of  the  firm  under  the  bead  of  "Security 
Account,"  and  the  evidence  of  declarations 
of  Joslah  F.  Bailey  after  the  assignment  In 
which  It  is  claimed  he  recognized  them  as 
firm  assets,  constitute  tbe  main  reliance  of 
the  appellant  In  Its  contention  that  the  firm 
creditors  are  primarily  entitled  to  the  fund 
created  by  a  sale  of  them.  It  was  undoubt- 
edly the  duty  of  the  auditor  to  carefully  con- 
sider these  matters  In  connection  with  the 
testimony  of  Kinsley  and  of  Joslah  F.  Bailey 
in  explanation  of  them,  and  that  he  did  so 
plainly  appears  by  his  report  The  declara- 
tion referred  to,  having  been  made  after  the 
assignment  was  admissible  as  evidence  only 
for  tbe  purpose  of  affecting  the  credibility 
of  Joslah  F.  Bailey  as  a  witness  and  the 
weight  to  be  given  to  his  testimony.  While 
It  may  be  conceded  that  tbe  matters  on 
which  the  appellant's  contention  Is  based 
may  admit  of  a  construction  which  would 
authorize  inferences  opposed  to  the  finding 
complained  of,  it  Is  by  no  means  clear  that 
such  Inferences  should  prevail  against  the 
direct  and  positive  testimony  that  the 
stocks  and  bonds  were  not  firm  assets.  It 
was  tbe  province  of  the  auditor  to  duly  con- 
sider and  pass  npon  all  tbe  evidence  relevant 
to  the  questions  before  him,  and,  having  due 
regard  to  tbe  credibility  of  the  witnesses  and 
their  interests  In  the  issue,  to  find  from  such 
evidence  to  whom  the  stocks  and  bonds  be- 
longed at  tbe  time  of  the  assignment  That 
he  conscientiously  discharged  his  duty  In  the 
premises,  and  that  his  finding  was  fully  au- 
thorized by  the  evidence,  we  have  no  doubt 
Decree  affirmed,  and  appeal  dismissed,  at  tlie 
costs  of  tbe  appellant 


FINCH  MFG.  CO.  t.  STIRLING  CO. 
(Supreme  Court  of  PenDsyivania.    Oct.  17, 
1898.) 

FRAUnrLBNT  CONVBTANOKe  —  ISSOLTRKCT— Wh*T 

Constitutes — ETinsNcs — Phbsum  ptions. 

1.  Where  a  manufacturing  ccHporation,  the 
principal  stookbolder  of  whirb,  who  was  also 
a  director  and  the  pre»tdent  thereof,  was  a 
stockholder,  director,  and  tbe  presideat  of  nD 
insolvent  mlnlDs  corporation,  which  was  larjce- 
ly  Indebted  to  It  on  Dook  aeoount  propose*!  to 
take  certain  machinery  belonglof;  to  sucb  debt- 
or corporation,  wbich  was  not  then  to  use.  at 
a  certain  price,  which  was  the  full  value  there- 
of, to  be  credited  on  sucb  indebtedness,  which 
proposition  was  accepted,  the  presumption  that 
sacQ  transaction  was  fraudulent  as  to  other 
creditors  of  such  insolvent  corporation  was  not 
rebutted  by  the  fact  that  the  president  there- 
of, thoufrh  present  did  not  vote  to  accept  such 
proposition. 

2.  A  mining  corporation  which  had  sold  to 
a  creditor,  to  whom  It  was  larg^  indebted, 
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vertalD  machinery  which  was  not  then  In  nse, 
at  the  full  value  thereof,  to  be  credited  on  sach 
indebtedness,  was  not  shown  to  hare  been  In- 
tiolvent  at  the  time  of  such  sale,  nor  was  such 
^le  shown  to  bare  been  made  In  contempla- 
tion of  insolTencj,  where  it  nppeared  that  it 
hiid  expended  more  than  $350,000  in  improre- 
mcnts,  had  paid  in  advance  royalties  to  the 
amount  of  $85,000,  had  valuable  leases,  and 
bad  given  bd  option  for  the  purchase  of  the 
plant  at  the  price  of  $487,500,  which  did  not 
expire  for  more  than  a  month  thereafter,  and 
which  sale,  if  consummated,  would  have  paid 
all  its  debts,  and  saved  a  very  considerable 
value  to  the  stock,  and  where  it  continued  in 
operation  for  more  than  a  month  after  the 
transaction  in  question,  though  it  was  after- 
wards sold  oat  by  the  sheriff  for  a  snm  mncb 
less  than  the  amount  of  its  debts. 

Appeal  from  court  of  common  pleas,  Lacka- 
wanna county. 

Sheriff's  Interpleader  to  determine  the  own- 
ership of  certain  personal  property  claimed 
Dy  plaintiff,  the  Finch  Manufacturing  Com- 
pany, which  was  levied  on  and  sold  by  de- 
fendant, the  Stirling  Company,  as  the  prop- 
erty of  the  Chamberlain  Coal  Company. 
From  a  Judgment  In  favor  of  plaintiff  In  ac- 
cordance with  the  report  of  a  referee,  as 
modified  by  certain  exceptions  which  were 
sustained,  defendant  appeals.  AflBrmed. 

James  W.  Oakford.  for  appellant  Alfred 
Hand  and  Wm.  J.  Hand,  for  appellee. 

DEAN,  J.  The  issue  originally  was  an  in- 
terpleader to  determine  the  ownership  of  an 
ouj;ine  and  connections,  two  boilers,  and  a 
pulley.  The  property  was  levied  upon  as  the 
property  of  the  Chamberlain  Coal  Company, 
by  a  creditor.  It  was  claimed  by  the  Finch 
Manufacturing  Company.  As  the  claimant 
neglected  to  file  bond,  by  direction  of  the 
L-ourt  the  sheriff  sold  the  property  for  $1,- 
200.82,  and  brought  the  money  Into  court  to 
abide  its  order.  Thereupon  the  parties  In- 
terested agreed  upon  the  appointment  of 
James  H.  Torrey,  Esq.,  as  referee,  to  find 
facts  and  determine  the  law.  He  found  as 
facts:  niat  the  property  In  question  prior 
to  November  27,  1885,  had  belonged  to  the 
Chamberlain  Coal  Company,  and  was  at  Its 
coal  mines.  That  on  that  day  the  coal  com- 
pany was  Indebted  to  the  Finch  Manufactur- 
ing Company  In  the  sum  of  $10,000,  by  book 
account,  and  the  latter  company  made  a 
proposition  to  the  coal  company  to  take  the 
property  at  a  valuation  of  $2,100,  the  amount 
to  be  credited  on  the  Indebtedness.  The 
proposition  was  considered  by  the  board  of 
directors  of  the  coal  company,  and  on  mo- 
tion of  a  director  it  was,  by  a  unanimous 
Tote.  accepted.  The  credit  of  $2,100  was  en- 
tered on  the  books  of  the  manufacturing 
company,  and  an  Inventory  of  the  property 
delivered  to  the  purchasing  company.  The 
price  was  the  full  value  of  the  goods.  The 
Miller  was  not  Insolvent  at  the  date  of  the 
sale,  and  it  was  not  made  In  contemplation 
of  future  Insolvency.  The  property  was  ac- 
tually delivered  to  the  manufacturing  com- 
T'tny  at  Bcranton  immediately  afterwards. 


At  the  time  of  the  contract,  I.  A.  Pinch  was 
a  stockholder,  director,  and  president  of  the 
coal  company,  and  also  a  stockholder,  di- 
rector, and  president  of  the  manufacturing 
company.  He  and  bis  sons  owned  more  than 
nine-tenths  of  the  capital  stock  of  the  manu- 
facturing company,  the  purchaser.  The  coal 
company  had  been  unsuccessful  from  the 
start,  and  at  the  date  of  the  transaction  was 
largely  in  debt,  which  situation  did  not  im- 
prove; so,  in  January,  1896,  its  entire  assets 
were  seized  and  sold  by  the  sheriff.  The 
Stirling  Company,  on  a  Judgment  for  over 
$5,000,  levied  on  the  engine  and  boilers  as  the 
property  of  the  coal  company.  The  facts  as 
to  the  sale  and  delivery  of  the  property  by 
the  one  company  to  the  other  were  not  ques- 
tioned. It  was  alleged  by  the  creditors  that 
the  coal  company  at  the  date  of  the  contract 
was  insolvent,  and  known  to  be  so  by  Its 
officers.  The  referee  did  not  so  find,  but  on 
exception  the  learned  Judge  of  the  court  be- 
low did.  The  referee  fixed  the  date  of  in- 
solvency about  the  time  of  issuing  executions. 
In  January  following  the  sale.  He  sustain- 
ed the  sale  mainly  on  his  finding  that  at  the 
date  of  It  the  coal  company  was  not  Insol- 
vent, and  the  contract  was  not  made  In  con- 
templation of  Insolvency.  The  court,  while 
reversing  this  finding  of  fact,  nevertheless 
adopts  the  decree  suggested  by  the  referee, 
but  for  a  different  reason.  The  coal  compa- 
ny being  Insolvent,  be  holds:  That,  in  view 
of  the  relations  of  President  Finch  to  the  two 
companies.  It  was  presumptively  a  fraudulent 
preference,  but  that  the  presumption  Is  re- 
butted by  the  fact  that  the  preference  was  In 
no  way  secured  by  solicitation,  or  by  the  In- 
fluence of  Finch.  The  manufacturing  com- 
pany bad  a  large  claim  against  the  coal  com- 
pany, which  was  then  due  and  payable,  and 
the  board  of  directors  of  the  debtor  company 
sold  to  the  manufacturing  company,  at  a 
fair  price,  property  that  was  useless  to  It 
And  further  that,  while  the  president  was  at 
tbe  directors*  meeting  wben  action  was  taken, 
he  did  not  suggest  the  measure,  and  did  not 
vote  upon  it. 

We  cannot  concur  In  the  inference  drawn 
from  the  facts  assumed.  If  the  company 
was  Insolvent  when  tbe  sale  was  made,  and 
Finch  knew  It,  what  was  the  effect?  Clear- 
ly, a  preference  to  him,  and  a  prejudice  to 
the  other  creditors.  They  turned  over  to* 
him  thereby,  exclusively,  $2,100  of  the  as- 
sets of  the  company,-  to  which  he  had  no 
more  right  than  any  other  creditor.  It  was 
more  surely  a  preference  than  If  they  had 
confessed  Judgment  to  the  manufacturing 
company  for  that  amount  There  was  noth- 
ing connected  with  his  claim  which  entitled 
him  to  a  preference.  Presumptively,  he 
wanted  and  obtained  the  preference  because 
of  his  official  knowledge  of  the  peril  of  cred- 
itors. Nor  can  we  venture  to  say  that  under 
such  circumstances,  holding  the  responsible 
position  of  president  of  a  corporation,  he  can 
relieve  himself  from  the  presumption  of  hav- 
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Ing  Mcnnd  the  preferoice,  to  the  pr^nOlce 
of  the  general  creditors,  by  meielj  not  vot- 
ing. The  transactlmt  la  conaiimnuted,  not 
merely  hy  blB  rote,  bot  by  ttie  w^ht  given 
to  hlB  advice  or  ■oggestlon,  and  by  hla  voy 
prominence  In  the  management.  Hla  oirinlon 
and  reqaeat  Oat  the  sale  ought  to  be  made 
are  plainly  apparent  The  proposttloD  to  bny 
at  the  price  named  la  made  by  the  mann- 
factarlng  company  to  the  coal  company,  and 
accepted  the  latter.  Each  dlvector  necea- 
aarlly  was  aware,  therefore,  that  their  i»ed- 
dent  thought  the  price  fair,  and  that  In  hla 
Judgment  the  offer  waa  one  that  ahonld  be 
accepted.  In  his  preaence  they  voted  to  ac- 
cept It  Is  going  too  far,  and  might  lead  to 
great  abnses,  were  we  to  hold  that  the  mer& 
dedlnatloa  to  vote  rebutted  the  presomptlon 
that  the  preference  was  fmudulmt  Mere 
passIveneaB  would  not  rebut  the  presump- 
tion. But  he  was  more  than  passive.  He 
made  a  proposition  to  buy,  which  was  Im- 
pliedly an  hivltatlon  to  the  debtor  company 
to  aelL  Equity  has  upheld  a  preference,  un- 
der some  circumstances,  as  In  Cowan  v.  Glass 
Co.,  184  Pa.  St  1.  88  A.tl.  10T6.  For  exam- 
ple, a  corporation  la  embarrassed  financially, 
but  b^eved  to  be  solvent  To  obtain  an  ad- 
vance of  money  to  relieve  ^esalns  llaUUtles 
for  current  wages,  a  director  loans  It  the 
amount  needed,  on  a  stipulation  that  he  shall 
be  preferred  aa  a  creditor  for  the  loan,  and 
Is  actually  at  the  time  eecored  by  Judgment 
It  turns  out  afterwards  that  at  the  da!te  of 
the  loan  the  corporation  iras  Insolvent  In 
such  case  preference  will  not  be  disturbed 
because  the  money  was  loaned  to  maintain 
the  life  ot  the  corporation,  and  not  si^ly  to 
secure  an  advantage  to  the  director  over  oth- 
er creditors.  But  the  debt  of  Mr.  Finch  was 
a  mere  book  account  entitled  to  no  special 
favor.  The  payment  of  It  did  not  aid  the 
company  In  keeping  Ita  bualneea  going.  It 
resulted  mwely  In  a  benefit  to  FlnCh.  who 
waa  president  and  neceaaarlly.  from  his  very 
poaitlon,  largely  Influential  In  Its  manage- 
ment as  was  the  preferred  creditor  In  Bice's 
Appeal,  79  Fa.  St  168.  It  waa  a  eoiUract  up- 
on whldi  ordinarily  the  law  frowns,  and  al- 
though not  necessarily  void  because  of  the 
Insolvency,  as  Is  said  In  Ashhnrst's  Appeal, 
60  Pa.  St  290,  and  in  RusseU  v.  Oas  Co.,  184 
Pa.  St  102,  80  AtL  21,  It  waa  one  to  he  care- 
■fully  watched,  and  Its  talmesa  ahown.  And 
the  burden  waa  on  the  prealdent  to  ahow  thia. 
The  evidence  ihat  he  did  not  vote  for  the 
resolution  did  not  rebut  the  preaumptlon  that 
the  contract  waa  void. 

What  we  have  said  la  only  pertlnoit  on 
the  assumption  that  the  company  waa  known 
to  be  Insolvent  at  the  date  of  the  contract 
aa  found  by  the  court  But  the  referee  flnda 
the  fact  otherwlae.  At  the  date  of  the  trans- 
action  the  company  had  emended  more  than 
$360,000  In  Improvemento;  had  really  paid  In 
advance  royaltlea  to  the  amount  of  $85,000. 
It  had  valuable  leases.  The  organization  wa» 
new,  and  from  the  very  be^nning  the  coal 


trade  had  boea  In  muih  a  state  oC  dq^reasfam 
that  It  had  conducted  a  lostng  budxuaa.  It 
had  given  an  optiaa  for  the  purcSiaae  of  the 
entire  plant  at  the  price  of  $487,500.  which 
did  not  expire  untU  January  1st  ftdknrbig. 
A  sale  at  thla  figure  would  have  paid  all  the 
debts,  and  aaved  a  very  conslderab>  value 
to  the  stock.  Although  hampered  d^ts, 
It  did  not  follow  that  the  company  was  In- 
solvent Statutory  Insolvency  la  generally 
detamlned  aa  an  Inability  to  pay  debte  when 
due  or  demandable;  but  the  rule  that  an  offi- 
cer or  director  of  an  Inac^vent  corporation 
cannot  prefer  his  Individual  debt  la  based, 
mt  on  statutory  Insolvency,  but  on  the  un- 
fair and  fraudulent  chaiacto:  of  the  transac- 
tion. He  Is  a  trustee  of  the  corporate  prop- 
erty for  the  benefit  of  all  creditors  and  stock- 
holders, and  has  superior  knowledi^  of  the 
financial  condition  of  his  company.  It  would 
be  highly  unjust  to  permit  him  to  use  hla  po- 
aitlon for  hla  individual  biterest  to  the  preju- 
dice at  others.  But  If  a  contract  be  made 
when  the  corptffatton  Is  solvent  or  believed 
by  the  officer  to  be  solvent  the  reason  for 
the  rule  disappears,  because  the  offico'  has 
no  motive,  dlstlngnbhable  from  that  at  other 
creditors,  to  seek  payment  of  or  security  for 
his  debt  That  a  COTpwatton  apparently 
solvent  may  by  subsequent  disasters  or  mis- 
management ceaae  to  do  buslneaa,  and  be 
sold  out  by  the  aherlff  for  a  aum  tar  less 
than  Its  dObta,  does  not  of  Itaelf  i»rove  that 
It  was  Insotvettt  when  the  alleged  ID^at 
contract  waa  made.  Mueller  r.  Clay  Co., 
188  Pa.  8t  4fi0.  88  Att.  1000.  The  referee 
haa  found  aa  a  fftet  on  aoffident  evidence, 
that  the  company  was  not  Insolvent  at  the 
date  of  the  sale  of  this  property,  and  that 
the  sale  was  not  made  In  eontemplatimi  ot 
buKdvency.  It  Is  not  apparent  to  ns  that  ttie 
finding  Is  manifestly  wrong.  Hiat  (act  sus- 
tains the  decree,  and  It  Is  afllrmed. 


GALLAGHER  v.  WAYNE  STEAM  00. 
(Supreme  Court  of  Peniuylvaala.   Oct  17, 

1898.) 

DiBCHABOB  or  GxPLOTB — Etidbncb — Admissibil- 

ITT— Dl  RBCTIOSS — ObSDIENCB. 

1.  In  an  action  for  breach  of  a  contract  of 
employmeiit  by  s  superintendent  who  was  dla- 
chorsed  before  the  end  ot  hia  term  of  «nptoj- 
ment  od  the  sround  tbat  he  refused  to  obey 
instructions,  the  fact  that  his  empUmr  liad 
employed  another  superintendent  at  half  the 
salary  whidi  he  contracted  to  pay  him  Is  ad- 
missible in  evidence  to  rebut  the  improbability 
of  a  dischaKe  without  a  iustiGable  cause. 

2.  Plaintiff  was  employed  by  a  corporation, 
to  follow  the  InstructfouB  of  its  secretaxy,  and 
to  take  charjw  of  any  wwk  given  the  corpora- 
tion hj  a  certain  firm,  of  which  the  secretary 
was  a  member.  The  secretary  sent  plaintiff  a 
letter,  giving  him  certain  instructions,  but  iu- 
advertentiy  signed  it  in  th^  firm  name.  Plain- 
tiff's reply  contained  a  refusal  to  obey  the  in- 
structions, on  grounds  other  than  waut  of  au- 
thority of  the  firni  to  make  them,  and  next 
day  the  secretary  informed  bim  that  he  ha<1 
Intended  to  give  the  Instructions  as  seorettry 


Digitized  by 


Google 


GALLAOHEB  t.  7ATK£  STEAM  CO. 


297 


•f  the  coiporatioQ.  SM,  tbat  plslotlfl's  nibie- 

Jineot  fauni*  to  obey  the  inBtroetloni  waold 
utUy  the  eozpoi&tkMi  In  dischar^nc  Urn. 

Appeal  from  court  of  conuooa  pleae,  Dela- 
ware county. 

Action  by  Robert  Henry  Qallagber  against 
the  Wayne  Steam  Company  for  breach  of 
contract  From  a  Judgment  tat  plaintiff,  de- 
fendant appeals.  Berersed. 

E.  H.  Hall,  for  appsUant  T.  Onpln  Rob- 
inson, tor  appellee. 

DEAN,  J.  The  plalntUTa  trade  waa  that  of 
nperrlalng  and  directing  the  placing  and  pot- 
tint  in  operation  of  cteam  heatere;  the  defend- 
ant's bnalneea  was  that  of  contracting  tot  and 
■dUns  tbem;  in  the  conne  of  tbelr  business, 
they  tmdartook  to  adapt  them  to  the  wants  of 
Uke  pnrebaaer;  bence  tb»  need  of  plalntUTs 
lOTicee.  Be  mat  Into  tlietr  «mploy  In  the 
year  ISeOi  and  so  continued  until  the  80tb 
of  July,  1883,  ttie  contract  up  to  that  time 
resting  In  parol.  As  appears  1^  letter  of 
that  dat»  from  the  secretary  of  tfae  company 
to  him.  ttieie  wis  dissatisfaction  with  the 
manner  In  which  he  bad  performed  serrlce; 
for  the  secretary  says  to  him,  after  calling 
bl8  attention  to  his  paM  condvet:  "But,  if 
yon  are  willing  to  tnUow  out  my  direction  as 
set  oat  in  the  accompanying  agreement,  I 
am  perfectly  willing  to  drop  the  past,  and 
hope  that  oar  fntnre  experience  wUl  con- 
vince you  that  I  have  not  acted  In  the  past 
exc^t  for  tlie  benefit  of  tlie  company,  and  to 
assist  yon  to  the  best  of  my  ahlUty."  The 
agreement  Indosed  was  signed  br  plaintiff, 
and  returned  to  the  secretery?  By  this  agree- 
moit  it  fs  Btlpniated  that  Gallagher  "shall 
take  diarge  of  tb»  plant  at  the  Wayne  Steam 
Company  at  Wayne,  Pa.,  and  manage  it  to 
the  best  of  bis  ability,  snt^ect  to  the  direc- 
tions of  the  ijOietn  of  the  company,  as  eon* 
Teyed  to  him  by  tlie  secretary,  Walter  & 
&nltb,"  and  that  "be  will  cany  mt  said  dl- 
rectloiu  cheerfully,  faithfully,  and  promptly; 
also,  take  charge  of  any  work  glTcn  the  com- 
pany by  Wendell  A  Smith,  of  Overbro(^  and 
direct  the  man  In  charge,  to  the  Iwat  of  his 
knowledge."  Then  the  compensation  is  fixed 
at  $2,000  per  year,  to  be  paid  fortnightly,  but 
subject  to  Increase  to  12,400  on  certain  con- 
tingencies, as  follows:  The  first  year  is  to  be 
computed  from  1st  of  June,  1898.  Further, 
aftR  the  ttfpilnatton  of  the  omtract  period, 
It  was  agreed,  the  parties  would  enter  into 
a  new  contract  at  a  salary  satisfactory  to 
Gallagher,  not  exceeding  12,400,  or,  if  he 
should  not  desire  to  make  sndi  a  contract, 
then  he  should  be  paid  9400  additional  for  the 
first  year's  service.  It  was  further  agreed 
tb4t  if  Wmdell  &  Smith  should  contract 
for  mare  than  46  faonses  during  the  year 
ending  Jane  1,  1804,  then  Gallagher's  com- 
pensation ahonld  be  Increased  in  proportion 
to  the  Increase  of  workr-not  to  exceed,  how- 
ever, 93;400  per  year.  Then  occur  these 
somewhat  aingnhir  stipulations:   That  It  Uw 


company  undertook  to  lay  mains,  or  to  operate 
the  steam  plant,  according  to  a  theory  oon- 
trary  to  the  Judgment  of  Gallagher,  It  would 
release  him  from  any  liability  as  to  successful 
results,  or  damage  to  the  nuUns  and  plants 
from  its  methoda  of  operation;  fnrthOT,  that 
he  should  not  lie  responsible  Cor  the  success- 
ful heating  of  booses  acocffding  to  the  rules 
of  the  American  District  Steam  Company. 
It  la  farther  atipniated  that  Gallagher  wlU 
fidlow  out  flu  directions  of  the  company  as 
to  the  method  of  and  mechanical  construc- 
tion of  the  woUc.  but  after  that  he  duUl  not 
be  in  any  way  liable;  and,  further,  that  the 
agreement  mi^  be  terminated  by  either 
party  on  failure  of  the  other  to  carry  out 
its  terms.  Gallagher  continued  his  senice- 
under  the  omtiact  antH  October  10,  1803, 
without  friction,  so  far  as  appears  from  the 
correspondesKe.  On  that  day,  however,  Utis 
explicit  order  was  given  him  in  writing: 
"In  the  vcxk  at  Orwbiw^  we  want  you  to 
set  op  the  traps  Just  as  they  are  designed  to 
be  placed  by  the  American  District  Steam 
Company,"  To  this  Gallagher  r^ed  by 
letter  of  October  12tii,  In  which  he  says: 
"Your  faTor  of  the  10th  received,  la  r^er- 
ence  to  the  manner  we  connect  our  steam 
traps."  He  then,  at  length,  stetes  how,  In 
his  opinion,  they  should  be  constructed,  and 
closes  with  this  emphatic  language:  **I  do 
object  to  the  criticism  of  any  one  who  thinks 
he  knows,  and  don't  know,  the  true  principles 
of  the  subject  discussed.  A  person  should  be 
Judged  more  by  bis  deeds  ttian  lUs  words. 
And,  In  conclnrion,  would  si^  I  would  not 
think  tot  one  momoit  of  chaining  the  ctm- 
stroctlon  of  our  work,  unless  somethtog  be^ 
ter  waa  offered,  and  must  most  respectfully 
decline  to  accept  anything  to  the  contrary, 
when  I  know  I  am  r^ht  in  my  claims,  which 
are  the  reanlt  of  a  profitable  and  extensive 
experience  in  my  line  of  work."  To  this  let- 
ter Secretary  Smith  replied  the  neoctday.  stoting 
he  had  inadvertently  signed  his  letter  of  the 
10th,  "Wend^  &  Smith,"  Instead  of  as  secre- 
tary, and  further  stating  he  did  not  see  there 
was  enough  difference  In  the  respective  meth- 
ods to  warrant  the  stand  taken  by  Gal- 
lagher, and  exiHvssing  the  hope  be  would  set 
the  next  traps  Just  as  they  came,  and  thus 
save  himself  from  the  accusation  of  obstinacy. 
There  Is  no  further  correspondence,  but  much 
evidence  that  Gallagher  persisted  in  setting 
the  traps  according  to  his  methods  up  until 
January,  1804.  There  was,  besides,  some 
friction  between  him  and  his  emirtoyer  on 
other  subjects.  On  the  24th  of  that  month 
Sec.  Smith  peremptorily,  in  writing,  dlsi^ar- 
ged  him  for  violation  of  the  provisions  of  the 
agreement.  Thereupon  Gallagher  brought 
this  salt  against  defendant  for  breach  of  the 
covenants  in  the  contract;  avwring  he  had 
faithfully  kept  the  covenants  on  his  part,  and 
defendant  had,  without  cause,  dlschai^red 
him.  His  claim  was  for  the  balance  of  the 
year's  salary,  with  Interest,  computed  for  the 
whole  year  at  $2,400,  deducting  the  sum  paid 
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blm.  The  court  sabmltted  ttte  evi- 

dence to  the  jury,  with  instructions  on  the 
points  of  law  raised.  .  There  was  a  verdict 
for  plaintiff  In  the  sum  of  $1,222.01,  and  de- 
fendant appeals,  assigning  six  errors,— one  to 
the  admission  of  evidence,  and  the  others  to 
the  law  as  stated  b7  the  court,  applicable  to 
the  evidence. 

As  to  the  alleged  error  In  the  admission  ot 
evidence,  it  Is  not  sustained.  The  plaintiff 
denied  any  violation  of  instructions,  and  al- 
leged his  discbarge  was  prompted  solely  by 
defendant's  desire  to  get  clear  of  paying  his 
salary,  and  to  employ  another  superintend- 
ent at  half  what  it  contracted  to  pay  blm. 
Plaintiff  offered  to  prove  that  another  super- 
intendent was  Immediately  employed  at  a 
salary  of  $1,200.  The  court  admitted  the  evi- 
dence, and  defendant  excepted.  If,  as  plain- 
tiff alleged,  he  was  competent,  which  defend- 
ant did  not  deny,  and  if,  as  he  further  al- 
leged, he  had  faithfully  performed  the  con- 
tract on  his  part,  his  averment  that  his  dis- 
charge was  without  cause  was  Improbable; 
for  why  discharge  an  entirely  faithful  and 
competent  officer?  He  undertook  to  rebut 
the  Improbability  by  showing  it  was  done  on 
the  score  of  economy.  True,  the  defendant 
replied  that  the  new  officer  was  to  perform 
(Mily  half  the  work  Gallagher  had  contracted 
to  do,  but  all  the  evidence  on  that  subject 
was  for  the  Jury.  We  are  of  opinion  there 
was  no  error  in  admitting  the  testimony. 

The  remaining  five  assignments,  in  sub- 
stance, embrace  but  one  subject,— the  court's 
Instruction  on  the  significance  of  the  evi- 
dence tending  to  show  cause,  or  want  of  it, 
for  the  discbarge.  The  learned  Judge,  after 
referring  to  the  agreement,  and  correctly  In- 
structing the  Jury  that,  by  its  terms.  If  Gal- 
lagher disobeyed,  or  did  not  heed,  the  orders 
of  hlB  employer,  it  had  a  right  to  discharge 
him  at  any  period  of  the  year,  and  Gallagher 
could  not  sustain  an  action  for  damages,  fur- 
ther said  to  them,  however:  "Now,  the 
whole  question  for  you,  therefore,  so  far  as 
this  disobedience  Is  concerned.  Is,  was  there 
a  clear,  positive  order  from  the  company  to 
set  these  machines  without  that  bole  drilled 
In  them,  as  they  came  from  the  American 
District?  If  there  was,  I  say  to  you  that 
was  a  breach  of  the  covenant;  and  a  breach 
of  the  covenant  means  that  he  cannot  recov- 
er upon  it"  He  then  goes  on  to  point  out 
conflict  In  the  oral  testimony;  then  comes  to 
the  letter  signed  "Wendell  &  Smith,"  of  Octo- 
ber 10th,  and  says:  'The  parties  have  put 
great  stress  upon  that  letter.  Now,  It  seems 
to  me  that  defendants  have  put  too  much 
stress  upon  it  Now,  let  us  read  It  taking 
for  granted  It  was  sent  and  received.  Now, 
you  win  observe  there  was  first  a  letter  of 
October  10th.  The  parties  seem  to  have 
gotten  along  pretty  well,  without  any  un- 
usual friction,  until  October  10.  1893.  Then 
Wendell  &  Smith,— not  Mr.  Smith  at  all,— 
Messrs.  Wendell  &  Smith,  of  which  firm  Mr. 
Smith  was  a  member,  and  had  no  more  rig^t 


to  give  instructtons  to  Hr.  Gallagher  than 
one  of  you  had,  *  *  *.  Now,  If  that  had 
come  from  Mr.  Smith  as  secretary  of  the 
Wayne  Company,  It  might  be  considered  as  a 
positive  dlrectlon4  but  I  say  to  you  that  Messn. 
Smith  &  Wendell  had  no  right  to  give  that 
direction."  We  think  thla  instruction  was 
error,  and  necessarily  did  great  injustice  to 
the  defendant  Mr.  Smith,  the  secretary, 
was  a  member  of  the  firm  of  Wendell  ft 
Smith;  and  in  plaintiff's  contract  he  express- 
ly agrees  to  take  charge  of  any  work  given 
by  them  to  the  Wayne  Company,  of  which 
Mr.  Smith  was  also  secretary,  and  before 
October  lOtb  much  work  was  given  by  Wen- 
dell &,  Smith  to  the  company.  Doubtless, 
Galla^er  knew  the  relations  of  Smith  to 
both  companies,  and  It  Is  clear  from  his  own 
letter  In  reply  that,  he  knew  the  order  was 
from  his  own  company.  Inadvertently  signed 
by  Mr.  Smith,  "Wendell  A  Smith."  for  the 
firm  of  which  he  was  a  partner,  instead  of 
by  Smith,  secretary,  tor  the  company -of 
which  he  was  an  officer;  for  he  does  not  inti- 
mate that  the  writers  have  no  authority  t<T 
direct  bis  work,  and  therefore  he  declines 
to  comply,  but  be  declines  solely  t>ecause  he 
knows  best  how  to  do  the  work.  And  then, 
when  Mr.  Smith,  In  the  letter  of  October 
13th,  points  out  the  mistake  in  signature, 
Gallagher  does  not  withdraw  his  contuma- 
cious and  offensive  language  in  fats  letter,  but 
leaves  It  stand  as  the  expression  of  his  opin- 
ion that  the  instructions  of  his  employer  are 
prompted  by  ignorance  of  their  business.  To 
hold,  because  of  the  mistake  in  signature, 
this  significant  letter  should  be  practically 
eliminated.  Is  tb  give  to  what  Is  little  more 
than  a  (lulbble  a  gravity  to  which  it  was  not 
entitled.  Surely,  after  Gallagher  learned 
from  the  express  declaration  of  Smith,  the 
next  day,  that  the  signature  was  a  mistake, 
and  tbat  the  letter  was  really  from  hla  em- 
ployer, from  that  moment  If  be  did  not  know 
it  before,  he  had  the  distinct  positlTe  order 
to  put  the  traps  In  as  they  were  designed  by 
the  American  District  Steam  Company:  and 
if,  after  that  date,  be  stubbornly  persisted 
in  bis  own  method,  the  company  was  justi- 
fied In  discharging  him.  and  the  court  erred 
in  not  so  Instructing  the  Jury.  The  evidence 
as  to  defendant's  knowledge  of  Gallagher*! 
peculiar  character  obtained  by  his  employ- 
ment before  the  agreement  the  singularity 
of  the  agreement  itself,  the  correspondence 
after  the  agreement  all  point  to  Gallagher  as 
probably  a  competent  man,  but  a  self-willed 
and  obstinate  one,  and  to  an  effort  on  the 
part  of  bis  employer  to  guard  against  his 
Infirmities  by  express  contract  and  at  the 
same  time  to  have  the  benefit  of  bis  valuable 
services  at  what  both  parties  deemed  a  fair 
remuneration.  We  think  defendant  not  only 
entitled  to  a  fair  construction  of  the  contract 
which  It  got,  but  to  a  wholly  different  view 
of  the  evidence,  which  very  clearly  tended  to 
show  plaintiff  had  violated  it  Defendant's 
first  prayer  for  inatmctloiu,  as  CoUdwb;  "U 
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the  Jury  believe  tbat  the  letter  of  October 
10. 1S93,  from  WendeU  &  Smitb  to  the  plafn- 
tiS,  and  the  letter  of  October  13,  1893,  frotn 
Walter  B.  Smith,  secretary  of  the  company 
defendant,  to  the  plaintiff,  were  recetred  by 
the  plaintUf,  and  Bubseguent  to  that  time  the 
plalDtlfT  set  up  steam  traps  at  Overbrook  In 
a  manner  other  than  they  were  designed  to  be 
placed  by  the  American  District  Steam  Com- 
pany, then  the  verdict  must  be  for  the  de- 
fendant,"—should  have  been  aSrmed  with- 
out qualification.  The  Judgment  Is  reversed, 
and  a  T.  C  d.  n.  awarded. 


KBY8TONB  SURGICAL  SUPPLY  MFG.  CO. 
T.  BATE. 

(Snpreme  Court  of  Pennsylvania.    Oct.  17, 
1898.) 

Tkui.— DiRsoTiSG  Vbrdiot. 
In  an  action  for  damages  for  wrongful 
dispossession,  there  was  evidence  that  a  direc- 
tor and  meml>er  of  the  building  committee  of 
a  corporation  contracted  with  the  company  to 
erect  a  building  for  it  on  land  purchased  by  it, 
tt  an  agreed  price,  statiiMI  that  It  was  the  ac- 
tual cost,  ahhoogli  a  contractor  had  offered 
to  do  the  work  for  him  at  a  much  lower  figure, 
and  be  then  subcontracted  with  the  contract- 
or at  the  lower  price.  When  the  building  was 
coflopleted,  and  the  machinery  In  place,  the 
compsoy  discovered  the  fraud,  and  refused  to 
oxpcute  the  mortjcages  agreed  as  the  consid- 
eration; whereupon  he  ejected  the  company 
without  legal  process,  and  took  possession  of 
the  boilding,  machiiiefyt  and  otiier  property. 
BiU,  tbat  It  was  a  case  for  the  Jury. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Bin  by  the  Keystone  Surgical  Supply  Manu- 
facturing Company,  to  use  of  William  Renny- 
50D,  assignee,  against  Richard  H.  Bate.  There 
was  a  decree  for  defendant,  and  plaintifC  ap- 
peals. Reversed. 

Lincoln  li.  Eyre  and  John  G.  Johnson,  for 
apliellant.  James  B.  Holland  and  William  C. 
Uauuis,  for  appellee. 

DEAN,  J.  Perhaps  the  platntltT  had  do 
case,  but  we  are  of  opinion  that  neither  the 
court  below  nor  we,  on  at  least  one  aspect 
of  it,  can  determine  that  fact  without  the 
rerdlct  of  the  jury.  The  plaintiff's  assignor 
Is  a  manufacturing  corporation,  of  which  the 
■lefendant,  Richard  H.  Bate,  was  a  stock- 
holder and  director.  On  the  16th  of  March, 
IStM,  the  corporation  entered  Into  an  agree- 
ment in  writing  with  William  T.  Bate  and 
inebard  H.  Bate,  doing  business  as  William 
T.  Bate  &  Son,  whereby  Bate  &  Son  agreed 
to  coDStmct  for  the  company,  on  a  tract  of 
land  In  the  borough  of  Bridgeport,  Mont- 
gomery county,  for  the  price  of  $5,500,  a 
Uirge  building,  according  to  phins  and  speci- 
fications already  accepted.  The  company 
i^reed  to  pay  the  consideration  money  upon 
completion  of  the  building,  and  on  receiving 
title  to  the  land,  by  delivering  to  Bate  & 
Son  a  first  mortgage  upon  the  property  In  the 
sum  <Mt  $5,000,  ^yable  in  five  years,  Inter- 


est at  6  per  cent.,  to  be  paid  semiannually, 
with  the  option  to  the  mortgagor  to  pay  it 
off  at  any  time  within  the  five  years.  Wil- 
liam T.  Bate,  of  Bate  &  Son,  owned  Indi- 
vidually the  land  on  which  it  was  proposed 
to  erect  the  buildings.  So,  on  the  same  day, 
by  another  agreement  in  writing,  he  contract- 
ed to  sell  to  the  company,  for  the  considera- 
tion of  $1,000,  the  land;  the  deed  to  be  made 
as  soon  as  the  building  was  completed,  at 
which  time  the  consideration  was  to  be  paid 
in  cash.  The  consideration  was  actually 
paid  before  the  building  was  completed, 
about  which  time  the  company  took  posses- 
sion of  the  building,  and  placed  In  It  valua- 
ble machinery.  There  was  evidence  tend- 
ing to  show  that'  the  directors  of  the  compa- 
ny had  adopted  the  site,  and  Invited  pro- 
posals for  the  erection  of  the  building,  and 
tbat  at  a  meeting  held  on  23d  of  February, 
1894,  Richard  H.  Bate  submitted  propositions 
to  construct  the  buildings,  at  three  different 
prices,  differing  according  to  different  details 
In  the  plans  and  quality  of  material.  One 
was  for  $5,300,  one  for  $5,500.  and  the  other 
for  $6,500.  Further,  tbat  Bate  represented 
to  the  directors  that  each  of  these  prices 
would  be  the  actual  cost  to  him  of  the  work. 
The  contract  was  awarded  to  him.  as  before 
noted,  at  the  price  of  $5,500.  '  Bate  was  one 
of  the  building  committee,  and  to  him  a  con- 
tractor named  Shoffner  had  offered  to  do  the 
work  for  $3,874.  Bate  did  not  make  this  fact 
known  to  the  building  committee  or  to  the 
board  of  directors,  but.  Immediately  after  his 
contract  for  $5,500,  he  subcontracted  the 
same  work  to  Shoffner  for  $4,010.  On  learn- 
ing this  tact,  five  or  six  months  afterwards, 
the  company  refused  to  pay  the  considera- 
tion of  $5,500  by  the  execution  of  the  mort- 
gage to  Bate  &  Son  In  tbat  amount,  as  It  had 
contracted  to  do.  Thereupon  Bate  &  Son, 
without  legal  proceedings,  ejected  the  com- 
pany from  the  premises,  and  took  possession, 
not  only  of  the  building,  but  of  the  machinery 
and  other  property.  The  company  soon  aft- 
er became  insolvent,  and  made  an  assignment 
for  benefit  of  creditors  to  tills  assignee,  who 
brings  this  suit  for  damages,  averring  a 
readiness  and  willingness  on  part  of  company 
to  perform  Its  contract,  and  refusal  of  Bate 
&  Son  to  perform  theirs;  and,  further,  that, 
while  the  company  was  In  the  lawful  and 
peaceable  possession  of  the  premises,  Bate 
&  Son  had  unlawfully  ejected  it,  and  wrong- 
fully continued  In  possession,  not  only  of  the 
land,  but  of  the  company's  machinery  and 
fixtures.  We  do  not  say  the  facts  alleged 
by  appellant  were  clearly  proven,  but  that 
evidence  was  given  tending  to  prove  them 
cannot  be  questioned.  If  It  had  been  submit- 
ted to  the  jury,  and  had  been  believed  by 
them,  the  plaintiff  would  have  been  entitled 
to  a  verdict. 

If  the  company  paid  to  Bate  the  $1,000  as 
alleged.  It  was  the  owner  of  the  laud,  and 
had  a  right  to  demand  the  legal  title  from 
William  T.  Bate.   A  court  of  equity  would 
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hare  «o  decreefl,  and  -what  ought  to  have 
been  done  equity  will  consider  as  done. 
Tben,  we  have  the  case  of  the  owner  of  land 
on  which  a  bnllding  has  been  erected.  In  the 
rightful  possession  of  the  premises;  for  there 
iB  no  pretense  that  the  possession  taken  by 
the  company  was  not  peaceable,  and,  with 
consent  of  the  builders,  wrongfully  dispos- 
sessed. But,  It  la  ai^ed,  the  company  did 
not,  from  the  erldence,  perform  Its  contract 
with  Bate  &  Son  by  a  delivery  or  tender  of 
the  mortgage.  Admit  It;  but  what  right 
did  that  give  building  contractors  to  eject  the 
owner  from  the  peaceable  possession  of  his 
own  premises?  A  mere  breach  of  CQvenant 
confers  no  such  remedy  on  the  wronged 
party,  and,  it  the  latter  adopts  It,  he  Is  lia- 
ble to  an  action  In  damages. 

But  appellant  offered  eridenee  tending  to 
show  the  building  contract  bad  been  procur- 
ed by  falsehood  and  fraud*  on  the  part  of  the 
active  member  of  the  partnership,  and  there- 
fore It  was  not  bound  to  tender  performance. 
Blchard  H.  Bate  was  a  director  and  stock- 
holder, and  also  one  of  the  building  commit- 
tee, and  acted  in  each  capacity.  Then,  as 
one  of  the  firm  of  contractors,  he  dealt  with 
the  company.  Appellant  cites  the  act  of  Slst 
March,  1800,  to  show  that  In  no  ease  can  an 
officer  of  a  corporation  contract  for  himself 
with  the  corporation  to  furnish  supplies  or 
materials,  etc.  This  act,  obviously,  has  no 
application  to  contracts  like  unto  this  one, 
with  a  private  corporation,  and  It  has  been 
frequently  so  held.  This  transaction  comes 
under  the  common-law  rule,  that  aU  such 
transactions  should  be  closely  semtlnlced, 
and  It  must  be  shown  that  the  contract  Is  In 
all  respects  fair  and  reasonable;  for  the 
parties  do  not  deal  at  arms*  length.  A  cer- 
tain degree  of  confldenee  and  trust  Is  neces- 
sarily reposed  In  the  officer  by  his  corpora- 
tion. Bis  opinion  often  has  great  weight 
with  hlB  associates,  and  this  gives  him  an 
advantage,  which  be  may  use  for  his  own  In- 
terests, In  disregard  of  his  duty  to  the  cor- 
poration. If  It  be  true,  as  alleged,  that 
Bate,  being  a  director  and  member  of  the 
building  committee,  was  Intrusted,  along  with 
his  associates,  with  the  duty  fit  procuring 
the  erection  of  tiie  building  at  the  lowest 
price,  and  then,  after  ascertaining  from  ShoEF- 
ner  that  it  could  be  erected  for  less  than  $4,- 
000,  represented  to  the  dlrecton  that  It  could 
not  be  bollt  at  actual  coat  for  less  than  $6,- 
600,  and  thus  secured  the  contract  for  his 
firm  at  a  profit  of  nearly  $l,fiOO,  that  was 
a  fraud  upon  tiie  corporation  which  warrant- 
ed the  resdsdon  of  the  contract,  or  it  could 
waive  the  right  to  nsclnd,  and  tender  a 
mortgage  for  or  pay  the  actnal  cost  of  the 
work  performed  by  the  nnfalthfnl  director. 
It  was  not  In  default  when  It  refused  to  ac- 
cede to  the  demand  for  a  mortgage  of  $6,- 
600.  If  It  had  complied,  that,  after  knowl- 
edge, would  have  been  a  ratification  of  the 
fraudulent  contract.  Clearly,  on  appellaufs 
evidence.  If  believed,  the  company  could  have 


defended,  In  an  action  by  Bate  &  Sod  on 
the  contract,  to  the  amount  It  was  damage*] 
by  the  fraud;  but.  In  this  action  by  the  com- 
pany, the  statement  la  so  meager  and  de- 
fective, even  under  the  recent  legislation, 
ttiat  we  are  not  surprised  that  the  learned 
judge  of  the  court  below  was  In  doubt  as  tu 
whether  he  could  sustain  a  verdict  on  tlil< 
branch  of  the  case.  But,  as  this  may  bt- 
cured  by  future  amendment,  we  do  not  de 
cide  the  point.  As  to  the  flrat,  we  think  thr 
plaintiff,  on  the  pleadings  as  they  stood,  ha<l 
a  right  to  go  to  the  jury  on  the  questloD  of 
damages  for  a  wrongful  dispossession.  Thi> 
decree  is  reveraed,  and  a  procedendo  award- 
ed. 


MILLER  V.  WITHERS. 
(Snpreme  Court  of  PeonsylTania.    Oct.  17, 
1898.) 

AonoMB— BioHT  TO  Sub  — Ihtbrfuadbb  —  Diso 

OV   SbTTLBMBIIT  —  FBADDULBXT  COHVBT- 
ASOBB— PBCStTMPTIOXS— WlTHBSSBB. 

1.  A  grantee^  sued  by  the  administrator  ot 

Kntor  to  recover  a  charee  on  the  land  paji- 
to  grantor's  estate  on  his  deaUi,  may  show 
that  the  atooQot  cfaarsed  was  transferred  by 
■TftntoT,  as  a  complete  defense,  notwiUiBtaitd- 
lag  defendant  miffht  have  Intecpleaded  audi 
claimantB,  since  in  such  ease  j^untlff  has  ao 
title  on  which  to  sua. 

2.  A  deed  of  a  husband's  lends  to  defendant 
covenanted  that  a  specific  part  of  the  pordtase 
price  should  remain  a  duuce  on  the  land,  and 
the  Interest  should  be  paid  to  grantors,  hus- 
band and  wife,  dnrinv  their  lives  and  the  life 
of  the  BurriTor  of  uiem.  and  the  prin<^al 
should  become  a  part  of  the  estate  of  the  hus- 
band. Held,  that  the  money  charge  on  the  lanil 
was  revocable,  not  being  a  deed  of  settlement, 
and  hence  the  husband  could  make  a  valid  cmi- 
Tcrance  of  the  charge  In  his  lifetime. 

3.  The  presumption  that  a  transfer  to  a 
grandson  by  one  financially  embarrassed  was 
fraudulent  is  rebutted  by  evidence  that  the 

Sandson  waa  only  a  nominal  purchaa»,  and 
at  he  transferred  to  a  third  person  for  an 
adequate  consideration,  which  was  applied  In 
payment  of  the  original  grantor's  debts. 

4.  A  nominal  grantee  of  the  rlf^t  to  receive 
a  charge-on  land, who  bad  long  before  the  suit 
transferred  hia  Interest,  is  a  competent  witness 
to  testify  as  to  the  snaity  of  deceased  grantor 
in  an  actios  ky  grantor's  administrator  to  «>■ 
force  the  charge  on  tlie  land. 

Appeal  from  conrt  of  conunon  pleas,  Ian- 
caster  county. 

Assumpsit  by  Andrew  O.  Miller,  adndnls- 
tntor  of  Joseph  Oensemer,  deceased,  MCAi>ut 
George  8.  Withers,  to  recover  a  charge  oa 
land  conveyed  to  defendant  From  a  judg- 
ment for  defendant,  ^alntifl  aweala.  Af- 
firmed. 

H.  M.  Houser,  B.  F.  Davis,  and  Jno.  H.  PYy, 
for  appellant.  Oweu  P.  Brlcker,  Chas.  L 
Landls,  and  Brown  A  Hensel,  for  appellee. 

DKAN,  J.  Joseph  Gensemer  and  wife,  April 
1,  1878,  conveyed  to  George  S.  Withers,  the 
defendant,  a  tract  of  land  for  the  considera- 
tion of  $6,040.  Of  this  amount.  It  was  cove- 
nanted In  the  deed  that  f3,470  should  remain 
a  charge  on  the  land,  and  the  Interest  tberv 
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OD.  at  S  per  eeott  be  paU  to  the  gran- 
nrs.  OfflMemer  and  wife,  during  their  Ures 
and  the  life  of  the  sorrlTor  of  thsn,  and  then 
tbe  prlncipia  nm  idionld  form  part  of  the  ea< 
tate  of  the  husband.  For  aome  years  the 
grantee.  Wltbov,  paid  the  stipulated  interest. 
A-hen,  on  August  20^  1S86,  the  husband  and 
wife,  br  deed  duly  acknowledged,  assigned 
Uk  amount  charged  to  Joseph  O.  MUler,  a 
snudacHi,  who  on  April  23,  1889;  transferred 
it  lay  deed  to  Sarah  K.  Darldson.  The  wife 
of  Oensemer  died  In  ^rll.  1691.  On  July  lat 
following,  liB^nt  Miller*  an  only  (^d  of 
tienseiser,  presented  her  petition  to  the  court 
of  common  pleas,  averring  her  father  to  be  a 
lunatic^  uid  mcapaUe  of  managing  his  estate; 
wberenpoa  an  Inqulaltion  was  directed,  which 
found  that  he  was  a  lunatic,  and  had  been 
sach  for  five  years  before  the  date  of  the 
flndlDg.— this  last  being  August  6,  1881.  the 
commencement  of  the  period  of  five  years 
antedated  by  fourteen  days  the  ececntion  of 
the  transfer  to  MiUer,  and  deteimtned,  prtana 
fade,  that  at  the  date  of  that  transaction 
isnth  of  August,  Gensemer  was  Insane^ 
The  inqnlsltira  was  conflrmed  1^  the  court 
and  a  iijmmitfa^  appointed,  who  duly  Quall- 
fled.  Then  Barab  K.  Davidson  filed  a  trar- 
erae  to  the  Inquisition.  An  issue  was  framed 
between  her  and  the  onnmlttee,  but,  before 
a  trial  waa  reached,  Gensemer,  on  Janoaxy 
4,  189A,  died.  Ura.  Daridson  then  moved  to 
qoash  tbe  proceedings.  This  the  court  below 
refused  to  da  On  appeal  by  her  to  this  court 
(see  170  Pa.  St  96.  S2  AtL  601),  we  h<dd  that 
tbe  death  of  Oensemer.  In  the  absence  of 
legislation  on  the  subject,  had  the  effect  of 
staying  tbe  lunacy  proceedings  Just  at  that 
pohit,  leaving  undisturbed  the  inquisltloib 
wbidi  was  prima  facie  evidenoe  of  tbe  luna- 
cy, and  tiut  the  burden  of  proof.  In  any  ac- 
tion inv<dvlng  her  right  to  tbe  transfer,  waa 
on  her  to  show  that  the  Incapacity  of  Oen- 
wmer  did  not  exist  at  the  date  of  his  ttana* 
fer  to  Miller,  tbe  party  from  whom  she  pur> 
chased.  Letters  of  administration  on  the  es- 
tate of  Oensemar  luivlng  been  Issued  to  An- 
drew O.  Miller,  ttils  pUlntll^  he  brought  suit 
against  Withers,  Uie  grantee  of  Oie  land 
bound  by  the  charge,  to  recover  the  amount 
He  defended  on  the  ground  that  he  owed  it 
not  to  the  representatives  of  Oensoner,  but 
to  Mrs.  Damson,  to  whom  it  had  passed  by 
valid  transfers,  commencing  with  Gensemer 
to  Joseph  O.  Miner,  and  from  talm  to  Mra 
Davidson.  To  this  ptelntUE  replied  the  in- 
sanity of  0«iBemer  at  the  date  of  the  trans- 
fer. The  defendant  Iben  undertook  to  rebut 
tbe  prima  fade  case  raised  by  tbe  Inquest  by 
evidence  tending  to  show  that  at  flie  date  of 
the  contract  Qensoner  was  sane.  This,  was 
UK  issue  of  fact  which  we  Indicated  tai.  our 
fonner  opinion  was  the  real  and  only  one  in 
*.be  case,  and  was  tbe  one  on  which  It  turned 
in  the  court  bdow.  Ttnc  vndlct  was  for  de> 
fend  ant  and  plaintiff  now  appeals,  fy"*»*f 
terrors. 

Tbe  Orst  oomplalBt  Is  that  as  Withers  does 


not  deny  that  he  owes  tbe  money,  tbe  legal 
title  of  the  administrator  of  Gensemer  Is 
suffident  to  support  the  action  as  against 
him;  that  his  sole  duty  was  to  pay  to  the 
beneficiary  specified  in  bis  deed,  and  then, 
If  there  were  equitable  claims  on  the  part  ol 
others  to  tiie  money,  tbe  court  would  adjust 
them.  O^iere  is  no  doubt  that  he  in  whom  is 
the  legal  title  hajB  a  right  of  action,  -and  a 
oonit  at  law  has  nothing  to  do  with  the 
equitable  claims  of  others  raised  by  tbe  plead- 
ings, but  the  rule  baa  no  appUcatlon  to  these 
facts.  Tbs  very  question,  the  answer  to 
which  ruled  the  case,  was,  who  has  the  l^al 
title  to  tbe  duurge  upcw  the  land?  The  cove- 
nant in  Wlthera'  deed  was  in  favor  of  Gense- 
mer. but  then  be  transferred  to  bis  g^ntee 
by  deed  all  his  title,  both  legal  and  equitable, 
and  tbbt  grantee  to  Mrs.  Davidson.  As  con- 
cerned the  plaintiff,  by  tbe  writings,  be  was 
In  no  more  favorable  situation  than  a  stran- 
ger. By  thes^  be  had  not  the  semblance  of 
right  legal  or  equitable,  to  donand  payment 
But  to  maintain  his  side  of  tbe  Issue,  he  of- 
fered evldoice  tending  to  show  that  when 
Gensemer  executed  the  first  deed  he  was  In- 
sane, and  tber«eon  it  was  a  nullity;  that  in 
consequence  the  administrator  succeeded  to 
tbe  r^t  as  If  no  deed  had  bem  made.  And, 
as  touching  tbe  law,  the  court  so  held,  but 
as  touching  tbe  fact,  the  Jury  did  not  so 
find.  Clearly,  tbe  leg^  title  could  not  be  bi 
two  separate  penuns  at  the  same  time,  and 
the  obligor  In  tbe  clia^  could  defend  against 
blm  in  whom  It  waa  not;  fw  all  the  title  or 
right  which  -Gensemer  had  theretofore  held 
in  the  charge  had  bis  writing,  as  formal 
as  his  deed  to  anthers,  passed  absolutely  to 
Joseph  G.  Miller.  If  he  had  capadty  to  con- 
tract, tben  there  was  not  a  shred  of  title  left 
In  him  on  which  to  found  a  suit  or  to  constl- 
tnte  a  cause  of  action.  To  bold  otherwise 
would  be.  to  pnmlt  tbe  merest  technicality, 
which  under  a  different  state  of  facts  has 
substance,  to  smother  the  real  merits  of  this 
Issue.  Pwhwe  Withers  waa  not  bound  to 
defend  on  this  ground.  It  may  be  tbe  court 
would  have  permitted  him  to  assume  the  po- 
sition of  a  mere  stakebc^da',  and  pay  the 
money  into  court,  whm  It  coidd  have  dtarect- 
ed  an  issue  between  the  administrator  and 
Mrs.  Davidson  to  d^rmlne  which  bad  the 
legal  title.  But  that  Ismw  would  have  raised 
precisely  the  same  qu»tlon  raised  hem.  It 
was  for  the  stakdiolder  alone  to  insist  on  ttie 
adoptlfUi  of  that  remedy.  If,  however,  be 
so  chose,  he  could,  as  obligor,  bound  to  pay 
sfHuebody,  put  him  who  made  demand  to 
proof  of  his  title.  Tbe  mistake  made  by  the 
learned  counsel  for  appellant  Is  In  assuming 
that  beyond  controversy,  his  client  bad  the 
legal  title;  but  thia  was  tbe  very  fact  de- 
nied, and  which  be  was  bound  to  prove.  On 
this  mistaken  assumption,  his  many  authori- 
ties are  dted,  all  to  the  same  point  auch  as 
Com.  V.  Ligbtner,  9  Watts  &  B.  117,  where 
the  court  says:  "It  would  be  strain  If  tbe 
legal  title  to  sue  were  not  enough  si^port 
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«D  action  at  law  In  the  name  of  tbe  trastee, 
without  proof  that  the  suit  was  brought  at 
tbe  Instigation  of  the  true  cestui  que  trust 
What  has  the  defendant  to  do  with  that? 
The  recoTery  will  protect  him  from  a  r^ti- 
tlon  of  tlie  demand,  and  he  can  ask  no  mote." 
While  conceding  this  to  be  the  law,  we  add 
that  It  would  be  strange  If  one  not  haring 
any  title  to  sue  could  successfully  maintain 
an  action  at  law.  The  first  assignment,  be- 
ing without  merit,  Is  orerruled. 

As  to  the  argument  that  tbe  charge  on  the 
land  was,  in  substance,  a  TOlnntary  deed  of 
settlement,  and  trrerocable.  therefore  nothing 
passed  by  the  asalgnment  to  Miller,  It  cannot 
be  sustained.  The  grantor  undertook  to  pro- 
vide for  himself  and  wife  an  income  for  life, 
at  the  same  time  make  secure  tbe  principal. 
It  was  wholly  optional  with  him  whether  he 
would  persist  In  the  method  adopted.  He 
merely  made  the  amount  a  charge  upon  the 
land,  so  ttiat  no  act  of  tbe  grantee  could  af> 
feet  the  security  or  the  certainty  of  tbe  In- 
come. This  was  solely  for  the  benefit  of  the 
grantor.  He  might  bare  accepted  the  money 
in  his  lifetime,  if  Withers  chose  to  pay  it 
He  might  by  deed,  transfer  to  another  every 
benefit  Intended  for  himself,  and  every  Inter- 
est which  wotild  otherwise  have  formed  part 
of  his  estate.  It  was  not  a  settlemuit  of 
part  of  his  estate,  made  for  the  benefit  of 
others,  and  accepted  by  them,  but  one  for 
bis  convenience,  as  tiie  deed  In  Frederick's 
Appeal,  62  Pa.  St  838.  It  was  a  mere  asset 
of  hla  estate,  which  be  could  and  Ad  dispose 
of  tat  bis  lifetime. 

Tbe  fourth  assignment  which  urges  that 
the  court  should  have  instructed  the  Jury  that 
there  existed  a  confidential  relation  between 
Oensemer  and  Miller,  tbe  first  assignee  of 
the  charge,  and  therefore  a  presumption 
arose  that  the  transfer  was  fraudulent 
throwing  on  Miller  the  burden  of  proving 
that  it  was  fair  and  consdonable,  at  once 
fails,  when  tbe  uncontrafficted  evidence  is 
noted.  Oensemer  was  embarrassed  tot  want 
of  money  in  his  business.  Ehrery  dollar  paid 
by  Mrs.  Davidson  was  applied  to  the  pay- 
ment of  his  debts,  and  for  tbe  promotion  of 
bis  business  interests.  Miller  benefited  notb- 
Ing;  besides,  the  consideration  received  was 
a  full  one.  In  tbe  face  of  tbe  evidence, 
which  completely  rebutted  the  presumption, 
no  advantage  could  have  resulted  to  plain- 
tiff from  the  court  peremptorily  affirming  tbe 
point  and  no  hurt  from  the  modification  of 
It 

The  objection  to  tbe  competency  of  HUIer 
as  a  witness  la  not  snstained.  True,  he  was 
nominally  a  party  to  tbe  first  deed,  but  he 
had  long  before  suit  and  In  the  lifetime  of 
Oensemer,  transferred  every  particle  of  In- 
terest he  could  have  bad  to  Mrs.  Davidson. 
But  he  never  bad  any  real  Interest  Tbe 
transfer  to  him  was  merely  nominal,  to  en- 
able bim  to  readily  transfer  to  a  real  pur- 
chaser, whereby  his  grandfather  could  ob- 
tain money. 


The  other  assignments  relate  to  the  admis- 
tfon  and  rejection  of  testimony  on  the  sub- 
ject ot  Oensemer'B  sanity.  Kecenailly,  the 
testimony  took  a  somewhat  wide  nage.  The 
learned  trial  Judge  sought  to  confine  it  to  a 
period  not  too  remote  from  the  date  of  the 
execution  of  tbe  deed.  In  this  he  succeeded, 
at  least  to  the  extent  of  exduding  anything 
prejudicial  to  the  plaintiff.  A  careful  scru- 
tiny of  as  these  asslgnmente  detects  ndtber 
error  warranting  a  reversal,  nor  merit  war 
ranting  further  discussion,  and  they  are  all 
overruled.  The  court  below  deariy  ajmw- 
hended  the  real  Issue,  and  tried  It  fairly  on 
the  lines  suggested  In  onr  qi^lon  on  the 
former  appeal.  Tbe  law  was  plainly  given 
to  tbe  Jury,  and  the  evidence  was  ample  to 
sustain  the  verdict  The  Judgment  Is  sf- 
firmed. 


GOLDEN  V.  PENNSYLVANIA  R.  00. 

(Supreme  Court  of  PennsylTAuia.    Oct  17, 
1888.) 

Bailroads— Strbbt  Crossixos— UifuwrcL  Blocs- 
lira — pBRBosrAi.  Ixjubibs— Nboligbiicb — 
EviDSjtOB— SDrrioiBxoT. 

1.  Several  wltnessee  for  plaintiff,  a  Beren 
year  old  boy,  testified  that  he  was  going  acroas 
a  street  tliroiigh  an  opening  In  a  train  of  cars 
which  had  been  blocking  the  otMBtDg  for  k 
considerable  time,  when  the  ears  backed 
oxainst  him  withoat  any  warning  and  injured 
bim.  Witnesses  for  the  railroad  company  tes- 
tified that  the  crossfng  was  entirely  nnobstruct- 
ed.  and  that  plaintiff  ondcrtook  to  crawl  l>e- 
tween  two  cars,  and  that  sEgnais  were  given 
before  the  cats  were  started.  Hdd  proper  t« 
refuse  to  direct  a  verdict  for  the  company. 

2.  While  a  street  crossins  was  blocked  by 
defendant's  railroad  cars,  plaintiff  tried  to  pass 
throuffh  an  (^ning  in  the  cars  beyond  the 
crossing,  and  was  there  struck  hj  a  moTins 
car  and  Injared.  A  witness  testified  that  tbe 
ears  bad  blocked  the  crossing  from  20  minutei 
to  a  half  hour.  UHd  proper  to  refuse  to  in- 
struct that  defendant  had  not  blocked  the  ooss- 
ing  in  an  uniawfal  manner. 

3.  A  pedestrian,  finding  a  street  croasins 
blocked  by  a  train  of  cars,  and  then  start- 
ing to  pass  throncb  a  cut  or  break  in  the  train 
twyond  the  crosaing  while  the  cars  arc  not  iu 
motitm,  may  recover  damages,  if  tbe  cars  are 
started  without  warning,  and  he  la  strnck  and 
Injured. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

Action  by  William  Golden,  by  bis  father 
and  next  friend,  Thomas  Golden,  against  tbe 
Pennsylvania  Railroad  Company,  for  per- 
sonal injuries.  From  a  Judgment  for  plain- 
tifC,  defendant  appeals.  Affirmed. 

Defendant's  point  recited  In  the  first  spe>c- 
Iflcatlon  is  as  follows:  "There  la  no  suffi- 
cient evidence  that  the  company  dtfendant 
blocked  tbe  nossbig  of  Tenth  street  ami 
Washington  avenue  In  an  unlawful  manner, 
and  tiiere  can  be  no  recovery  from  the  de- 
fradant  on  tbe  ground  that  there  was  in  tbe 
present  case  any  such  unlawful  conduct  on 
the  defendant's  part."  The  third  and  last 
specification  of  error  was  as  ftrilowa:  ^The 
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learned  trial  Judge  erred  In  cbarglng  tbe 
Jury  that  if  the  cars  of  the  defendant  com- 
pany occupied  the  Tenth  street  crossing,  bnt 
that  there  was  a  cut  or  break  In  the  train 
between  Tenth  and  Eleventh  streets,  a  pe- 
destrian wonid  have  a  right  to  pass  through 
tbe  cat.  If  the  cars  were  not  tn  motion  wbeD 
be  started  to  pass  through." 

Geo.  Tncker  Blspbaia.  for  amiellaiit  A, 
S.  L.  Shldds,  tm  appellee. 

STBRBBTT.  C.  J.  On  the  afternoon  of 
October  25,  1895,  the  plaintiff,  then  seven 
years  of  age,  was  returning  southwardly 
from  school  to  his  home  on  the  south  side  of 
Washington  avenue,  between  Tenth  and 
Eleventh  streets;  and  when  he  came  to  the 
Intersection  of  Tenth  street  and  said  avenue 
be  found  the  crossings  blocked  by  defendant 
company's  cars  standing  on  its  Washington 
avenue  tracks.  He  then  went  southeasterly 
across  the  pavement  to  a  point  where  there 
was  an  opening  of  attout  80  feet  between  the 
cars,  still  standing  on  the  track,  and,  pro- 
ceeding to  cross  the  street,  through  said  open- 
ing, to  his  borne,  the  cars  were  suddenly 
backed  without  any  warning;  and  be  was 
struck,  knocked  down,  and  sustained  tbe 
Injury  of  which  he  complains.  Several  per- 
sons who  saw  what  occurred  at  the  time 
testlfled  In  detail  to  the  facts  and  circumstan- 
ces leading  up  to  the  Injury  sustained  by 
plaintifr.  One  of  them  testlfled,  Inter  alia, 
that,  when  the  train  started  to  back,  "tbe 
child  waa  going  across  tbe  street.  I  saw  the 
train  strike  tbe  child.  It  struck  him  some- 
vheres  about  the  shoulder,  knocked  him 
dowDf  and  the  car  came  back  on  him. 
*  •  •  The  boy  was  about  a  foot  from  the 
car,  going  across,  when  the- train  began  to 
move."  He  further  testified  that  the  cars 
had  been  on  the  crossing  from  twenty  min- 
utes to  half  an  hour;  tbat  he  heard  no  whis- 
tle or  bell,  or  signal  of  any  kind;  and  that 
there  was  no  one  near  either  end  of  these 
trains  to  warn  people.  Other  witnesses  for 
the  plaintiff  testlfled  substantially  to  the 
same  state  of  facts.  It  is  unnecessary  to  re- 
fer la  detail  to  the  testimony  of  either  of 
them.  The  plaintiff's  evidence  was  quite 
sufficient  to  carry  tbe  case  to  the  Jury.  It 
Is  true,  tbe  defendant's  witnesses  denied  that 
the  crossing  was  obstructed,  denied  that 
there  was  an  opening  between  the  cars 
whore  the  child  undertook  to  cross,  and  also 
denied  that  signals  were  not  given,  etc.  If 
there  ever  was  a  case  in  which  the  conflict 
of  testimony  as  to  material  facts  necessitated 
submission  to  a  Jury,  this  is  one.  It  is  Im- 
possible to  consider  the  testimony  on  both 
sides  without  being  convinced  that  the  learn- 
ed president  of  the  court  below  would  have 
committed  a  grave  error  if  he  bad  affirmed 
tbe  defendant's  third  point,  and  instructed 
the  Jnry,  as  therein -requested,  that,  "under 
an  the  evidence  In  the  case,  the  verdict 
should  be  for  the  defendant"   It  therefore 


follows  that  the  second  apeclflcatioa  of  er- 
ror must  be  overruled. 

We  are  clearly  of  opinion  that  tbe  learned 
Judge  was  also  right  In  refusing  to  affirm  tbe 
defendant's  point  recited  In  the  first  speci- , 
flcatlon.  If  the  Jury  believed  tbe  testimony 
of  the  plaintiffs  witnesses,— and  the  fair  In- 
ference from  their  verdict  Is  that  they  did,— 
there  waa  ample  evidence  "that  the  company 
defendant  blocked  the  crossing  of  Tenth 
street  at  Washington  avenue  In  an  unlawful 
manner."  The  point  was  therefore  rightly 
refused. 

When  considered  in  connection  with  the 
context,  there  is  no  error  In  what  purports 
to  be  an  extract  from  the  charge,  embodied 
in  the  third  and  last  speciflcatlon.  In  saying 
that,  wc  do  not  mean  to  Intimate  any  doubt 
as  to  tbe  correctness  of  the  extract  as  It 
stands  alone  in  the  speciflcatlon.  It  la  ex- 
plained and  fortified  by  cognate  portions  of 
the  charge.  Near  the  conclusion  of  it,  tbe 
Jnry  were  Instructed  thus:  "It  Is  for  you  to 
determine,  upon  the  evidence  which  you  have 
heard,  whether  the  cars  were  In  motion  when 
the  boy  attempted  to  pass  through.  If  they 
were,  the  accident  was  a  misfortune  for 
which  the  company  is  not  responsible.  It 
Is  only  responsible  for  starting  Its  cars  with  - 
out  warning.  In  case  you  find  that  the  r^ 
ular  highway  of  Tenth  street  waa  blocked 
up  at  the  time  when  pedestrians  were,  by 
reason  of  the  blocking  of  the  street,  com- 
pelled to  go  around  and  go  through  the 
break.  If  yon  find  that  to  be  a  fact,— that 
Tenth  street  was  blocked,  and  tbe  little  boy 
came  np  above  Tenth,  and  tried  to  cross 
through  the  break  at  the  time  the  cars  were 
not  In  motion,  and  was  run  down  by  them,— 
you  may,  on  those  facts,  find  a  verdict 
against  tbe  company.  If,  however,  you  be- 
lieve the  little  boy  did  not  attempt  to  get 
through  tbe  break,  but  tried  to  crawl  be- 
tween tbe  cars,  or  over  the  bumpers,  or  went 
in  between  them  while  they  were  moving, 
the  company  Is  not  responsible."  As  re- 
marked In  the  outset,  the  case  waa  clearly 
for  the  Jury.  It  was  fairly  and  Impartially 
submitted  to  them,  with  Instructions  of 
which  the  defendant,  at  least,  has  no  Jus* 
reason  to  complain.  There  appears  to  be  no 
error  that  would  Justify  a  reversal  of  the 
Judgment   Judgment  afllrmed. 


In  re  BARR  et  al. 

Appeal  of  SWISHER  et  al. 

(Supreme  Conrt  of  Peimsylvanla.    Oct  17, 
1898.) 

Apfxai.  iND  Error— FiHiM NO  or  Trial  Court— 

CoilCLU8tVBNE8& 

Where  the  trial  court  has,  on  ample  testi- 
mony, foond  the  facts  warrantEog  its  decree, 
it  will  not  be  disturbed  on  appeal,  unless  thore 
was  B  manifest  error  in  its  fiudinst  or  a  fla- 
grant abuse  of  its  discretion. 
Mitchell.  J.,  dissenting. 
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Appeal  from  court  of  common  pleai,  Lan- 
caster county. 

Petitton  of  Oynu  G.  Barr  and  otiten,  of 
Colerain  township  achocd  district,  Lancaster 
.connt7,  for  a  mle  npim  tbe  scliool  directors  of 
the  district  to  show  cause  why  they  should 
not  be  removed  from  office.  From  a  decree  of 
removal,  ihe  school  directors  appeal  Af- 
firmed. 

James  M.  Walker  and  B.  F.  Davis,  for  ap- 
pellants. Brown  ft  Hensel,  for  appellees. 

DEAN.  J.  This  was  a  proceeding  under  the 
act  of  June  6,  1893,  to  remove  the  board  of 
school  directors  of  Ooleraln  township  school 
district,  Lancaster  county;  for  neglect  and  re- 
fusal to  provide  suitable  school  houses  with- 
in the  district  to  accommodate  all  the  school 
children  residing  therein.  The  court  appoint- 
ed an  tospector,  as  provided  by  the  act,  who 
took  much  testimony  on  both  sides,  and  in  a 
very  careful  report  finds  that  tbe  averments 
of  the  petition  are  true.  On  tbe  report  being 
prasoited  to  the  court,  additional  testimony 
waa  taken  In  the  shape  of  deposltiona  Tbe 
court  again  carefully  considered  the  whole 
subject,  and  In  an  unanswerable  opinion  filed 
concurred  with  tbe  inspector.  Then  an  order 
of  removal  was  made,  a  new  board  appointed, 
which  was  recognised  by  the  stote  depart- 
ment, a  tax  laid,  and  a  new  school  house 
buUt  From  the  decree  of  removal  ve  have 
this  appeal  by  the  old  board.  Tbe  principal 
asslgnme*it  of  error  la  an  attack  on  the  power 
of  the  court  under  the  act  of  1888.  We  shall 
aat  repeat  what  we  said  la  Boas'  Aweoli  1T9 
Pa.  St  2B,  86  Aa  148,  and  in  Fetltlon  of 
GItlaens  of  Klttannlng  Tpl,  179  Pa.  St  60,  80 
AtL  151.  After  a  careful  consideration,  we 
adopted  the  constmction  of  tbe  act  an- 
nounced In  those  cases,  and  we  adliare  to  It 
now.  Evidently,  when  ttie  legislature  ad^t* 
ed  the  policy  of  largely  Increased  state  ap- 
propriationa,  it  also  adopted  the  policy  of  con- 
ferring on  tbe  state  courts  onlaiged  powers 
of  supervision.  The  mlUkais  of  additional 
money  appropriated  were  not  Intended  to  les- 
sm  local  taxation,  but  to  Increase  tbe  efficien- 
cy of  tbe  schofda.  Tbe  court  bdow,  on  am- 
ple testimony,  baa  fonnd  the  facte  warrant- 
ing Ite  decree.  We  would  not  touch  It  ualesa 
there  was  a  manifest  error  in  Ite  finding,  or  a 
flagrant  abuse  of  ite  discretion.  Not  the  sem- 
blance of  either  Is  shown.  Tbe  decree  Is  af- 
firmed, and  appeal  dismissed^  at  coste  of  ap- 
pellants. 

ailTCHELL,  J.  (dlssenttaiK).  Though  I  did 
not  note  a  dissent  in  the  cases  giving  a  con- 
struction to  tbe  act  of  1808,  I  did  not  concur 
in  them,  as  I  was  and  am  of  opinion  that  all 
that  that  act  intended  was  to  authorize  the 
courts  to  compel  the  exercise  by  the  school 
directors  of  the  powers  vested  In  them  by  the 
law;  in  otta^  words,  to  enforce  attention  to 
their  duties,  not  to  substitute  the  judgment 
or  discretion  of  the  lnsi>ector  or  the  court  for 


that  of  the  offlcm  to  whom  Uie  people  under 
the  law  had  committed  the  authority.  This 
case  bi  the  application  of  those  decisions  run 
into  extremes.  The  appellanta,  a  new  board, 
were  ousted  for  the  nonactton  of  the  <^  one 
on  a  Question  of  difference  In  ]ndgm«it  be- 
tween both  boards  and  the  court,  and  when 
the  matter  came  again  before  tbe  petite  as 
the  ultimate  tribunal  to  settle  It  they  voted 
to  restore  tbe  ousted  board.  The  result 
therefore,  of  this  case.  Is  that  the  oonrt  of 
common  pleas  of  I^ancaster  county  la  manag- 
ing the  school  affalra  of  Ooleraln  township  on 
Ite  own  judgment,  not  only  against  the  Judg- 
ment of  tiie  officers  prbnarlly  charged  with 
that  duty,  but  against  the  expressed  will  of 
the  petvlB  themsdvea.  I  dissent  entlrdy 
from  sttch  judicial  usurpation  of  faacttons 
committed  by  law  to  elected  officws. 


In  re  UABKLETS  B8TATB. 

(Supreme  Court  of  Pennsylvania.   Oct  17, 
18880 

WlLU— CONSTHDOTIOK— SaI,B  TO  HsiRS— PaTHIST 

OF  Pkicb. 

1.  A  provision  In  a  will  that  a  two-sixteenthi 
interest  In  the  testator's  business  riioiild  be 
transferred  absolutely  to  each  of  bis  sons, 
coming  after  a  distribution  of  one-fifteenth  of 
the  residuary  share  to  eadh  legatee  at  tbe  age 
of  40,  controls  ft  where  there  is  other  proper- 
ty for  tbe  residuary  dtetrlbntimi  to  act  upon. 

2.  Where  a  will  provided  that  If  tbe  exec- 
utors should  decide  to  carry  on  the  basinesa 
of  testator,  they  should  transfer  to  each  of 
the  sons  two-sixteenths,  each,  of  its  value,  and 
It  was  advaotageona  to  tbe  estate  to  dispose  of 
tlK  boalncsB  directly  to  all  the  heirs  at  a 
Talaation  fixed,  and  to  charge  to  the  interest 
of  the  sons  In  the  estate  their  share  of  the 
price,  and  to  require  the  daughters  to  pay  for 
tiieir  shares  In  cash,  the  court  had  authority 
to  decree  audi  sale. 

3.  Where  a  decree  providing  that  the  inter- 
est In  testator's  business  transferred  to  bis 
sons  should  be  paid  for  by  chatting  the  same 
agatost  tbe  shares  of  the  ions  In  the  estate 
has  been  acouiesced  in  for  five  yean,  and  the 
pnrchasera  have  acted  as  owners,  and  made 
valuable  improvements  at  vast  expendltnre,  tbe 
court  cannot  alter  the  decree,  and  require  each 
son  to  papr  for  such  interest  m  cash. 

4.  A  will  provided  that  the  executors  aboold 
transfer  to  each  of  testator'a  aons  two-six- 
teenths, each,  of  his  business,  whiidi  bequest 
should  be  as  part  payment  <»  tbe  sons'  inter* 
Mte  in  the  estate,  and  charged  against  them. 
A  decree  of  aale  was  made,  and  the  hill  of 
sale  ccmveyed  a  two-sixteenth  Interest  to  ea<di 
son.  as  provided.  Eeid,  that  each  son  would 
be  indlTidually  chargeable  with  his  share,  and 
not  with  the  whole  of  the  purchase  money. 

Appeal  from  orphans*  court  Pbllad^hia 
county. 

Petition  by  S.  A.  Baber,  guardian  of  George 
S.  Markle,  Jr.,  and  10.  S.  Doud.  guardian  of 
Alvan  Maxkle,  Jr.,  Bmily  Markle,  Donald 
Bfarkle,  and  Eckley  Marlcle,  to  review  and 
set  aside  certain  decrees  of  tbe  orphans' 
court  made  In  tbe  estete  of  George  B.  Markle. 
deceased,  lliere  was  a  decree  modUymg 
former  decrees,  and  some  of  tbo  respondente 
appeal.    Beversed.  . 
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GeoTge  B.  Bedford.  John  G.  Jolmsoii.  and 
Samuel  Dickson,  for  appellants.  D.  h.  Rhone 
and  J.  Q.  GieTdlnft  for  appellee. 

GREEN,  J.  It  cannot  be  doubted  tbat  the 
testator,  George  B.  Markle,  had  full  power 
and  outiuwity  to  direct  hj  his  wlU  tbe  sale  or 
transfw  of  his  mining  intoest  to  bis  tliree 
sons,  and  to  prescribe  the  tams  and  condi- 
tions npoB  which  sacb  sale  or  tnuufw  should 
tie  made.  Such  terms  and  conditions  would 
be  as  blndbig  upon  any  court  dealing  with 
them  as  upon  IndlTlduals  acting  under  them. 
The  clause  of  the  wlU  which  rdates  to  this 
subject  la  as  follows:  "Furthw,  If  my  said 
executors  and  trustaes  shall  decide,  acttng 
under  the  advice  of  mj  son  John  Markle,  to 
carry  on  the  business  of  mining  and  shipping 
—either  with  othen  or  by  tbemaelTes— of  coal 
lu  iMaeme  connty,  thm  It  is  my  will  that  my 
said  executors  shall  transfor  out  of  my  in- 
terest,  or  that  of  my  estate,  In  the  new  buslr 
Bess  or  nndwtaUnib  unto  each  of  my  sons, 
(ieorge  B.  Uarkle,  Jr..  John  Markle,  and 
Alvau  Marfcle,  twu4lxteentba  each  of  the 
whole  value  of  the  lease  and  ImproTementa 
on  said  preperty  to  be  mined,  and  such  trans- 
fer to  be  made  at  such  time  aa  the  new  un- 
dertaking shall  be  commenced,  which  said 
bequests  shall  be  considered  as  part  payment 
of  their  share  of  the  principal  of  my  estate, 
and  so  chained  against  than  at  the  ralnatlon 
fixed."  Several  matters  are  to  be  obserred 
in  reading  this  Unportant  provision: 

1.  The  Interests  to  be  transferred  wwe 
"two-slxtaeatbs,  eadi,  of  the  wlu^  value 
of  the  lease*  *  *  *  unto  each  of  my  son«" 
(naming  them>>  This  Is  not  ^-sixteenths  to 
three,  exc^t  In  an  arithmetical  sense.  In  a 
legal  sense,— which  la  all  we  can  consider,— It 
Is  two^Oxteentha  to  eaidk  one  of  the  said  three 
sons  Indivldnally,  and  not  collectively. 

2.  The  transfer  la  not  to  be  made  fbr  cash. 
The  consideration  of  the  transfer  Is  thus  de- 
scribed In  the  will:  "Which  said  bequests 
shall  be  censMwed  as  part  payment  of  their 
share  oi  the  ^dnc^al  of  ray  estate^  and  so 
charged  againat  them  at  tiie  valuatloD  find." 
The  testator  calls  them  "bequests,"  and  di- 
rects that  they  (the  bequests)  shall  be  con- 
sidered as  part  payment  of  the  sons*  shares 
of  his  estate.  If  they  axe  bequests,  and  are 
to  be  oonddered  as  part  payment  of  the  sms* 
shares,  the  sons  would  certainly  be  under  no 
duty  to  pay  tiie  vslnatkm  money  Into  the 
estate  In  casta.  They  are  to  pay  It,  If  it  can 
be  called  imyment,  In  ahares,  and  not  la 
money,  and  these  shares  are  to  be  charged 
against  them. 

3.  Tbis  provlsl(m  of  the  will,  being  sub- 
sequent to  the  general  provMon  for  holding 
and  distributing  the  residuary  estate,  must 
IH«vall  against  it.  If  there  is  a  conflict  be- 
tween tbeuL  The  aoqulsitlott  of  the  two-six- 
teenths Interests  by  each  son  bting  shsolute, 
and  being  In  snbstsnce  the  creation  of  a 
ooa tract  relation  when  consummated,  and 
which  was  actually  consummated  In  the  mau- 
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ner  prescribed  by  the  will,  cannot  be  de- 
feated by  applying  to  this  transaction  the 
earlier  provision  (tf  the  will  for  paying  over 
only  one-fifteenth  of  the  residuary  share  of 
each  residuary  legatee  at  the  age  of  40,  and 
holding  the  remainder  of  each  share  for  the 
children  of  the  legatees.  That  provision  can- 
not possibly  be  carried  out  literally  as  to 
that  portion  of  the  teeta tor's  estate  which 
is  involved  In  the  later  direction  to  transfer 
absolutely  two-sixteenths  of  the  mining  In- 
terest to  each  of  the  son^  and,  In  respect 
of  the  outgrowing  antagonism  of  these  two 
provisions  of  the  wIU,  the  first  must  give 
way  to  the  last  As  the  mining  Interest 
the  testetor  was  only  a  part  of  his  estate 
and  a  minor  part  at  that,  there  was  a  sub- 
ject-matter In  the  aggre^te  other  portions  of 
the  estete  upon  which  the  first  provision 
could  oikerate,  and  as  to  that  part  the  first 
provisI(m  could  be  made  <%ieratlve. 

The  forcing  considerations  arise  upon  the 
reading  of  the  wlU.  but  there  are  other  mat- 
ters of  quite  as  much  Importonce  to  be  con- 
sidered In  determining  the  subject  of  the 
controversy. 

4.  After  the  death  of  the  testator.  In  An- 
gnst,  1888^  the  executors  and  trustees  con- 
tinued to  carry  on  the  business  of  mining 
and  shipping  coal.  In  oonaection  with  the 
other  members  ot  the  firm,  until  In  the  latter 
part  of  188^  whoi,  as  one  of  the  leases  to 
the  firm  was  about  to  expire*  and  the  other 
lease  would  soon  thereafter  eacplret  the  subject 
of  the  renewal  of  these  leases  came  up  for 
action.  It  was  the  desire  of  the  executors 
and  trustees  to  continue  the  firm,  and  make 
new  leases  to  that  end.  But  ivon  advising 
with  counsel  they  wwe  SnsUy  Intotmed  that 
this  could  not  be  done,  and  then,  under  the 
provision  of  a  decree  of  the  orphans'  court 
of  Philadelphia,  the  executors  and  trustees 
named  In  the  will  at  the  testetor  were  au- 
thorised and  empowered  to  malce  a  sale  of 
the  whole  of  the  teBtetor*s  interest  In  the 
firm  and  business  to  all  the  chUdien  of  the 
testator,  to  wit,  six-sixteenths  to  the  three 
sons,  and  one-sixteenth  to  the  two  daughters. 
This  decree  was  made  i^ion  the  report  of  an 
examiner  and  master  who  was  appointed 
upon  the  petition  of  D.  Stuart  Boblnson,  who 
wAs  one  of  the  executors  and  trustees,  but 
who  was  not  interested  In  the  estete  or  In 
tha  business.  Tbe  partnership  Interest  of 
the  deceased  was  about  to  expire,  and  the 
leasee  under  which  the  whole  business  was 
conducted  were  also  near  their  termination, 
and  these  leases  could  not  be  renewed  except 
upon  terms  which  could  not  be  made  by  the 
executors  and  trustees.  In  this  dilemma  the 
mastw  repwted  that  a  sale  to  the  children 
"would  be  very  advantageous  to  the  estete. 
If  not  sold  in  this  way  to  an  incoming  firm, 
there  would  be  a  great  sacrifice  In  disposing 
of  the  assete  In  any  other  way,  and  the  valua- 
tion which  has  been  fixed,  and  at  which  It 
is  to  be  sold,  was  made  after  a  very  careful 
and  exhaustive  appraisement  by  two  expert- 
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enced  and  indifferent  men."  The  amonnt 
as  ultimately  aacertalned  to  be  paid  was 
$224,406.40  by  the  three  sons,  and  «37,410.e0 
by  the  two  danffhten.  Ai  to  the  acnia  the 
decree  of  the  court  waa  that:  "The  aald 
amounts,  as  to  the  Interests  ot  tiie  three 
sons,  to  be  charged  against  the  principal  of 
each  one's  share  In  the  estate  of  George  B. 
Markle^  deceased;  the  amount  due  by  bis 
daughters  to  be  paid  by  them  Is  ntoney."  We 
have  had  occasion  to  consider  the  validity  and 
the  efficacy  of  this  decree  In  the  recent 
case  ot  Barber's  Appeal.  182  Pa.  Bt  S78,  88 
AtL  612,  'and  Etessraibmch's  Appeal,  182  Pa. 
St  803,  88  AtL  620;  and  we  there  decided 
that  It  was  a  good  and  Talld  decree,  and  en- 
tirely within  the  power  of  the  orphans'  court 
to  make.   We  think  so  still. 

5.  Immediately  after  this  decree  was  made, 
the  date  of  which  was  July  6,  1880^  a  formal 
blU  of  sale  was  executed,  dated  July  11,  1890, 
by  which  the  a»cnton  and  trustees  granted, 
sold,  and  assigned  to  Oeotge  B.  Harkle  "two 
of  the  seTen-elxteenths  Intavst  of  George  B. 
Harkle,  deceased.  In  the  property  and  estate 
of  George  B.  Harkle  ft  Co.,"  and  two  of  the 
aeven-elzteenths  Interest  to  John  Harkle,  and 
two  more  to  Alran  Markle,  and  to  Cora  Uar- 
hte  one-half  of  one-^teentti,  and  to  Ida  Har- 
kle one-half  of  one-alzteenth.  Interest  In  the 
same  firm  proper^  and  estate.  The  consid- 
eration of  this  conveyance  was  the  whole 
sum  of  f 261.87^86,  as  finally  ascertained  by 
the  corrected  decree  of  July  5,  1880. 

6.  After  the  said  coDTcyance  the  grantees 
entered  Into  a  new  partnership  agreement 
with  the  other  members  of  the  firm,  made 
new  leases  of  the  property,  and  from  thence 
hitherto  carried  on  business  upon  a  large 
scale,  making  rery  large  expenditures  for 
various  purposes,— especially  an  enormous 
expenditure  of  several  hundred  thousand  dol- 
lars for  borjng  and  maintaining  a  drainage 
tunnel  abont  three  miles  In  length,— and  in 
all  respects  acting  as  owners  under  and  by 
virtue  of  these  provirions  of  the  will  of  the 
testator,  and  the  decree  of  the  orphans'  court 
above  stated. 

7.  In  addition  to  the  foregoing,  the  execu- 
tors settled  and  filed  a  joint  accoimt  In  Jan- 
uary. 1891,  In  which  th^  charged  them- 
selves with  the  whcde  ot  the  purchase  money 
as  fixed  by  the  decree  of  the  orphans'  court, 
and  annexed  a  schedule  of  distribution  In  ac- 
cordance therewith.  1^  which  the  amount  of 
the  shares  due  to  each  of  the  three  sons  was 
awarded  to  t3ie  truateea  In  trust  for  the  sev- 
eral shares  of  the  children.  A  memorandum 
was  added,  stating  the  amounts  to  be  char- 
ged against  each  of  the  three  sons  In  the 
trust  accounta.  Upon  exceptions  to  this  ac- 
count, chiefly  on  the  question  of  compensa- 
tion to  the  accountants,  the  auditing  Judge 
made  comments  to  the  effect  that  the  pur* 
chase  money  for  the  sale  to  the  diUdren 
must  be  regarded  as  payable  in  caidi;  but 
the  court  In  banc  corrected  this,  and  held 
that  such  a  ruling  was  contrary  to  the  de- 


cree of  1890;  and  confirmed  tike  aecoimt  a» 
filed. 

8.  It  was  not  until  1895  that  any  attempt 
was  made  to  change  the  decree  of  1890  Id 
this  respect  As  this  was  af^  five  years  of 
acquiescence  by  an  ttie  other  parties  In  In- 
terest, and  after  the  pnrcbasm  had  during 
all  that  time  acted  as  owners  of  the  title 
conveyed  to  th«n  under  the  decree  of  1880, 
carrying  on  business,  makli^  contracts,  ex- 
pending money  on  the  property,  all  on  the 
faith  of  the  decree.  It  Is  dlfltenlt  to  see  how 
so  radical  a  change  can  now  be  made  as 
was  made  by  the  preswt  decree  of  the  court 
below.  We  have  not  been  referred  to  any 
dedsion  of  any  court,  nor  to  any  legal  or 
equitable  principle,  which  would  Justify  a 
court  In  making  so  grave  an  alteration  In  Its 
own  decree  aftra  vested  rights  had  been  ac- 
quired under  It  When  the  sale  waa  ordered, 
the  expreas  condition  was  added  that  the 
amounts  of  the  pnrdiase  money  w«e  to  he 
chained  against  the  principal  of  each  one's 
share  of  the  estate  of  the  decedoit  The 
sons,  havh^  purchased  uaiet  that  decree^ 
have  an  undoubted  right  to  insist  iQMn  its  en- 
forcement Beyond  all  queatlcm.  this  would 
be  so  in  any  case  of  a  purchase,  as  between 
individuals;  and  we  are  unable  to  diacovn' 
any  reason  why  It  should  not  be  so  when 
the  terms  of  a  sale  are  find  by  the  deoee  of 
a  court  having  Jurisdiction  of  the  snt^ect- 
matter,  as  In  this  case.  Particularly,  and 
with  increased  force,  is  this  so  when  the  pur- 
chasers under  the  decree  have  takoi  title, 
have  compiled  witti  the  decree,  have  taken 
possession  and  made  large  eqwndltures  un- 
der It  and  have  been  treated  and  accepted  as 
owners  In  good  faith  by  all  the  parties  in  In- 
terest for  a  period  of  five  years  thereafter. 
It  must  be  presumed  that  liie  right  to  han 
the  purchase  money  charged  agalnat  their  bh 
terests  In  the  estate  was  an  Imiwrtant  In- 
ducement to  them  to  make  the  ponAas&  It 
may  easily  be  understood  that  If  this  Induce- 
ment were  not  held  out,  they  would  not  have 
consented  to  make  the  purchase^  The 
amount  was  very  large.  There  Is  no  evi- 
dence In  the  record  showing  that  it  was  at 
all  possible  for  them  to  pay  the  purchase 
money  In  cash,  and  it  Is  very  earnestly  al- 
leged, and  not  denied,  that  they  could  not 
It  was  practically  a  certainty  that  If  tbe  tes- 
tator's Interest  in  the  firm  were  sold  at  pub- 
lic sale  for  cash.  It  would  not  bring  any  price 
worth  coniMderbig.  And  hence  It  waa  deem- 
ed by  the  master  and  the  court  tiiat  a  sale 
such  as  was  ordered  and  made  would  Ite 
most  beneficial  to  the  estate.  How  It  can  be 
possible,  after  such  a  sale  was  ordered,  in 
such  drcumstances,  and  accepted  and  car- 
ried out  in  good  faith  by  the  purchasers  for 
five  years,  to  reopen  the  decree,  and  impose- 
new,  antagonistic,  and  onerous  tmns  of  sale 
upon  the  pundiasov,  to  which  Oxey  never 
agreed,  we  cannot  understand.  Neither  can 
we  understand  how  It  was  proper  to  hold 
that  the  sale  was  a  Joint  sale  of  the  whole- 
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tlHlzteeatha  to  Uie  three  aoiu.  and  that  each 
purchaeer  was  liable  for  ttie  peTment  of  the 
whole  of  the  imrduuK  mon^,  although  he 
wodld  <nily  take  one  of  the  two-sixteenth 
Interests.  The  bill  of  sale  conreys  a  two-six- 
teenths hiterest  to  each  one  of  the  sons,  and 
this  was  in  accord  with  the  provi^on  of  the 
wHl.  No  title  was  M  conld  be  acquired  hy 
either  one  of  the  purchasers  to  anything 
more  than  hfs  own  defined  Interest  Bach 
Interest  was  owned  by  eadi  purchaser,  so 
that  he  could  Incumber  It  or  eonrey  It  away 
without  the  knowledge  or  consent  of  the  otti- 
ers,  and  In  point  of  fact  this  was  done  as  to 
one  of  the  Interests;  and  therefore  there  can- 
be  no  propriety  In  charging  eaidi  one  with 
UaUlity  for  the  whole.  We  are  of  opinion 
Oiat  ft  was  erroneous  to  reopen  the  decree  of 
1890,  and  make  the  decree  of  1806  now  ap- 
pealed from,  aiul  we  therefore  sustain  the 
sereral  assignments  at  error.  The  decrees  of 
Uarch  2S  and  May  29,  18D6,  are  reversed, 
the  petition  for  renew  and  Its  supplementary 
petition  are  dismissed  and  set  aside,  and  the 
record  is  remitted,  at  the  cost  of  the  appellee. 


WILLIS  et  bL,  Road  Com'rs,  r.  EBIB  CIT7 
PASS.  BY.  CO.  et  aL 

(Snpxraw  Court  of  Pemuylranla.  Oct  17« 

1896.) 

SvBSST  E4ILB01M— Rienfs  nr  Stbbbt. 

1.  Road  commissIoDeni  by  resolatiom  anthor- 
ised  a  street  railroad  to  build  its  road  along 
a  certain  highway,  provided  it  ahould  be  con- 
Rtmcted  loath  of  the  center  of  the  road,  ez- 
c^t  at  pointa  where  switches  and  tomoata 
were  required.  Bdd,  that  andra  this  zeaolu- 
tion  the  company  was  entitled  to  lay  only  a 
lincle  track  in  sach  highway. 

2.  Where  a  Btreet-railroad  company,  under 
the  guise  of  building  switches,  la  attempting 
to  double-track  its  railroad,  a  court  of  equity 
mar  determine  what  switches  and  tnnioatB  the 
company  is  entitled  to. 

Appeal  from  court  of  common  pleas,  Brie 

county. 

Bill  by  Thomas  D.  Willis  and  others,  road 
commlsaioners,  against  the  Erie  City  Pas- 
senger Itallway  Company  and  another,  to 
restrain  defendants  from  extending  their  side 
track  along  a  highway.  A  permanent  Injunc- 
tion was  granted,  and  defendants  appeal.  Af- 
firmed. 

Tbe  GOQFt  of  common  pleas  mad^  among 
othm,  the  (oUowhig  findings  of  fact  and  cim- 
dudons  of  law: 

Findings  of  Fact 

'Tblrd.  That  for  the  purpose  of  enabling 
defendants  to  extend  their  aaid  street  rail- 
way altnig  tbB  Lake  rood,  through  Mill 
Greek,  township^  to  Trinity  Oemetray,  the 
toad  commlasloners  of  the  said  township  on 
the  3d  day  of  Jane,  1B80,  duly  passed  the  re*- 
olBtSon  of  wUeh  tibie  following  Is  a  copy: 
■BesolTea.  that  said  Brie  City  Passrager  Ball- 
road  Company,  wpA  Its  lessees,  the  Brle  Elec- 


tric Motor  Company,  be,  and  they  are  here* 
by,  granted  the  right  to  occupy  and  extend 
their  railroad  through  and  along  the  pnUlc 
highway  known  as  the  "Lake  Road,"  from 
the  western  limits  of  the  city  of  Brie  to 
Trinity  Cemetery:  provided,  that  said  rail- 
roads shaU  be  constructed  south  of  the  cen- 
ter of  the  road,  except  at  points  where  cross- 
overs, switches,  and  turnouts  are  required; 
and  provided,  that  said  companies  shall  bear 
all  expenses  of  laying  said  railway,  and  shall 
cross  streets  at  grade,  and  all  such  crossings 
shall  be  kept  In  proper  condition  by  said 
company,  and  all  private  crossings  shall  be 
kept  In  proper  condition  by  the  company 
without  any  expense  to  the  property  owners. 
The  poles  of  said  company  are  to  be  set  as 
near  to  the  south  foace  as  practicable,*— 
which  said  resolution  was  accepted  by  the  said 
Brie  City  Passenger  Railway  Company.  That 
prior  to  the  passage  of  said  resolution,  to 
wit  on  May  11,  1889,  and  for  the  same  pur^ 
pose,  the  owners  of  all  the  land  abutting 
upon  the  said  Lake  road  betwew  the  vreston 
limits  of  the  city  and  Trinity  Cemetoy,  ex- 
cept the  owners  of  one  or  two  farms,  exe- 
cuted and  delivered  a  paper  of  which  the  tol- 
lowhig  la  a  copy:  'We,  the  undersigned 
owners  of  property  In  West  Mill  C^eek, 
fronting  on  the  Lake  road,  from  the  westwn 
boundary  of  the  city  limits  to  Trinity  Ceme- 
tery, do  hereby  grant  the  Brie  City  Passen- 
ger Railway  Company,  and  Ite  lessees,  the 
right  to  occupy  and  extend  their  line  of  raO- 
way,  and  the  necessary  turnouts,  and  to  op- 
erate the  same,  through  and  along  said  Lake 
road.  In  front  of  our  respective  propertlw, 
to  Trinity  Cemetery,  and  we  do  hereby  re- 
lease the  said  railway  comi»any  from  all 
claims  for  damages  for  the  occupation  of 
said  road  or  so  much  thereof  as  may  be  nec- 
essary for  their  right  of  way  for  said  tracks, 
and  from  any  and  all  other  damages  vre  may 
sustain  by  0ie  construction  of  said  railway, 
and  ite  operation,  which  may  be  unavoidable 
by  Ite  construction  and  operation.  Brie, 
Peun'a,  May  11th,  1889,*— Which  said  paper 
was  signed  by  Wm.  L.  Scott  and  other  prop- 
erty own^  aa  above  stated.  Pursuant  to 
which  resolution  and  stipulation  the  defend- 
ants, during  the  year  1889^  built  the  railway 
along  and  upon  said  Lake  road  from  ttie 
western  llmlta  of  the  city  of  Erie  to  Trinity 
Cemetery.  In  the  spring  of  1^,  the  He- 
fendante  having  arranged  for  the  right  of 
way  across  the  Marshall  and  Scott  fdrms 
from  the  western  entrance  of  said  cemetery 
to  the  Head,  and  wishing  to  extend  their  rail- 
way In  said  Lake  ro^  along  said  cemetery, 
to  said  western  entrance,  did.  on  April  19, 
1890;  obtain  tram  the  road  oommissloners  of 
said  town^lp  a  resolution,  as  foUovrs  (omit- 
ting certain  provisions  not  important  to  this 
case):  "Whereas,  the  Brie  City  Passenger 
Railway  Company  and  the  Brle  Blectrie  Mo- 
tor Company,  Ite  lessee,  are  desirous  of 
tending  their  Hues  along  the  lAke  road 
along  the  cemetery:   Therefore^  be  it  resolved. 
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tb&t  the  Srle  Ciij  Paaeeoger  Ballwa;  Com- 
pany and  the  Erie  Electric  Motor  Company, 
Its  lessee,  are  hereby  granted  the  right  to  ex- 
tend their  track  along  the  south  side  of  the 
road  In  Mill  Creek  township,  to  the  west  en- 
trance of  Trinity  Cemetery,  and  cross  said 
road  at  grade,  to  extend  their  line  to  the 
Head."' 

Coneluslona  of  Iaw. 

"Second.  'That  by  vlrtne  of  consent  given 
to  the  defendants  hj  the  said  road  commis- 
sioners and  landowners,  and  by  the  fact  tiiat 
defendants  have  constncted  their  railway 
in  said  road,  the  d^mdants  have  flw  rlgftt 
to  maintain  and  operate  In  the  said  Lake 
road,  between  the  western  limits  of  the  dty 
of  Erie  and  the  point  where  said  railway 
leaves  the  road  opposite  Trinity  0«netery,  a 
sln^^track  street  passenger  rallwi^.  with 
sncb  switches  or  tamonts  as  are  necessary 
for  the  proper  operation  of  a  shigle-traek 
street  railway,  bat  that  defendants  have  no 
right  to  constmet  a  douUe-track  railway  in 
said  street" 

"Fifth.  That  file  location  of  switches  by 
defendants  prior  to  189B,  under  the  facts  oti 
this  case,  did  not  exhaust  their  power  to 
build  necessary  turnouts,  or  to  relocate  the 
same  perman«iay.  so  as  to  equalise  the  dis- 
tance, etc.;  and  whfle  ordinarily  the  tengtti 
of  siritdies,  etc.,  might  be  a  matter  In  the 
discretion  of  the  laOway  company,  yet 
wher^  as  In  this  case,  the  defendants,  un- 
der the  gnlse  of  bnlldtng  switches,  are  man- 
ifestly attempting  to  double-track  their  rail- 
way, or  at  least  a  large  portion  of  It,  It  then 
becomes,  tat  my  opinion,  the  duty  of  the 
court  to  Ibid  from  the  evidence  what  nnm- 
ber  of  swltebes  and  of  what  length  are  nec- 
-essary  tnmonte  to  whidi  defendante  are  en- 
titled." 

S.  A.  Davenport,  T.  A.  Lamb,  and  J.  M. 
Sberwin,  for  appellants.  Frank  Gunnison. 
John  S.  Bluing,  Q.  A.  AUen,  and  L.  Boeenz- 
welg,  for  appellees. 

STBRRETT,  C.  3.  TUs  case  was  tried  by 
the  learned  president  of  the  court  below  with 
each  painstaking  care  and  ability  that  little, 
it  anything,  can  be  profitably  added  to  the 
opinion  embodying  his  findings  of  fact,-  con- 
clusions of  law,  etc.  A  careful  considera- 
tion of  the  record  has  satlafled  us  that  there 
Is  no  errw  in  the  decree,  or  in  proceedings 
leading  np  thereto,  ot  whldi  the  deffendante 
have  any  just  reason  to  complain. 

The  first  specification  alleges  error  In  the 
following  extract  from  the  seventh  finding 
of  fact:  "At  the  time  the  above  blU  waa 
filed,  In  1B83,  the  defendants  were  proceed- 
ing to  extend  the  said  five  swltebes  to  the 
length  of  at  least  one  thousand  feet  each. 
In  my  opinion,  no  such  length  of  swltebes 
was  or  Is  necessary  for  defendante'  use  uptm 
said  line  as  a  i^gle-track  railway,  or  was  in 
conlemplatlon  of  any  of  the  parties  at  the 


time  leave  was  given  to  the  defendante  to 
construct  their  railway  In  said  public  road; 
and  I  believe  from  all  the  evidence,  and  so 
find,  that  five  switches,  each  of  the  length. 
Including  the  leaders  (that  Is,  from  point  to 
point  from  the  place  where  the  tracks  first 
diverge),  of  three  hundred  and  sixty  feet 
(360),  would  be  all  that  is  necessary  for  de- 
fendants' use  upon  said  road  between  the 
city  Ilmlts.and  Trinity  Cemetery,  and  would 
be  as  much  switching  facilities  as  was  with- 
in the  meaning  of  the  parties  as  'necessary 
tumoute,'  when  leave  was  granted  defend- 
ants to  occupy  this  street"  This  excerpt  is 
about  one-third  of  the  seventh  finding:  and 
while  It  would  be  fairer  to  the  court  below  to 
consider,  as  a  whole,  the  entire  finding,  we 
have  no  doubt  that  the  part  complained  of. 
as  thus  severed  from  the  context.  Is  entirely 
free  from  error.  The  court's  finding  as  to 
the  necessary  nimiber  and  length  of  the 
switches  is  a  fair  and  legitimate  teference 
from  the  testimony  of  the  defendante'  wit- 
nesses. It  is  true  that  these  witnesses  gave 
it  as  their  opinion  that  five  switches,  of  1,000 
feet  each  in  length,  would  be  necessary,  but 
they  also  gave  the  data,  length,  and  number 
of  cars  required  and  that  could  be  placed 
npon  a  switch  of  given  length,  ete.,  upon 
which  they  based  their  opinions;  and.  ac- 
cording to  these  facts  and  figures,  five 
switches,  of  960  feet  In  length  each,  will 
contain  more  cars  than  have  ever  been  used, 
at  any  one  time,  since  the  construction  and 
operation  of  the  road.  The  facte  and  fig- 
ures given  by  defendante*  wttnesses  did  not 
warrant  the  conclusion  that  switches  of 
more  than  360  feet  in  length  were  necessary. 
The  learned  judge's  conclusion  waa  drawn 
from  all  the  evidence,  and  not  merely  from 
the  erroneously  expressed  (pinions  of  the  de- 
fendants' wlteesses.  Uls  finding  as  to  the 
number  and  length  of  the  switehes  Is  not 
only  In  accordance  with  the  weight  of  the 
evidence  on  the  subject,  but  it  may  be  said 
that  it  is  snbstentlally  in  accordance  with 
the  uncontradicted  testimony  in  the  case. 

The  eighth  finding  of  fact,  recited  tat  the 
second  specification,  was  fully  warranted.  Ite 
correctness  Is  nnassallable  by  anything  that 
appears  in  the  record. 

The  third  to  fifth  spedflcatlons,  indnslve, 
are  to  the  conclusions  of  law  therein  recited, 
respectively.  We  have  no  doubt  as  to  the 
correctness  of  each  of  these  conclnskms. 
There  Is  nothing  In  any  ot  them  that  requires 
discussion. 

The  sixth  and  last  specification  Is  to  the 
decree  Itself.  It  follows,  from  what  has  al- 
ready been  said,  that  this  speelflcatlon  can- 
not be  sustained.  There  appears  to  be  noth- 
ing In  the  case  that  calls  for  further  com- 
ment. If  any  of  the  parties  in  Interest  have 
been  aggrieved  by  the  action  of  the  court  be- 
low. It  Is  certainly  neither  oi  these  appel- 
lante  Decree  afilrmed,  and  appeal  dismisii 
ed,  at  appeliante'  costs. 
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KENSINGTON  ELECTRIC  CO.  t.  COT  OP 
PHILADELPHIA  et  al. 

(Supreme  Court  ot  Penna^Ivania.   Oct.  17. 
1888.) 

HDHICITAL  CoRPORATlOKS  —  ORDINAKCU  —  BLIO 

nuo  Liaar  Cokfakisb— OrFioshB— Duticb 
— llASl»AiirB— Kbmbdt  at  Law. 

1.  An  ordiaance  requiring  the  frirbig  snd 
llshtins  of  mil  dt7  boildiogs  occupied  M  po- 
lice or  fire  sUtiomSt  a*  a  condition  to  allowing 
an  electric  Ught  company  to  occnpy  certain 
streeti  in  tbe  city  in  tiie  manner  described 
therein,  applies  to  all  efty  bnildinga  oecnpied 
as  police  or  fire  itations,  whether  erected  be- 
fore or  after  the  pauoge  of  the  ordinance. 

2.  A  city  offlcet  may  refuse  to  sign  the 
orders  necessary  to  enable  an  electric  light 
company  to  obttin  warrants  for  their  bilk  for 
lifting  the  city  Btreeta  according  to  their  con- 
tract, oo  the  ground  that  the  ci^  has  a  claim 
for  tbe  Tiolation  of  an  ordinance,  passed  be- 
fore Uie  cmttract  was  made,  requiring  the 
company  to  light  all  police  and  fire  stations 
free  of  cost,  though  no  ordinance  forbidding 
him  to  sign  the  orders  has  been  passed. 

3.  Mandamus  does  not  lie  to  compel  an  offi- 
cer to  sign  orders  for  warrants  for  work  done 
for  the  city,  wbare  petitioner  has  a  remedy  by 
GDit  against  the  city  on  its  claim. 

Appeal  trom  court  of  common  pleas.  Phila- 
delphia coimty. 

Petition  by  tbe  Elenslngtoa  Electric  Oom- 
pany  a^nat  the  city  of  PhlladelpblA  and 
another  for  a  writ  of  aundamns  to  compel 
defendant  ofBccr  to  tign  certain  onto*  for 
warrants  In  favor  of  petitioner.  From  a 
Judgment  sranting  the  writ,  defendaati  ap- 
peal ReTenwd. 

John  Lb  Kinsey,  City  Sot.  and  James  Al- 
corn, Asst.  Glt7  Sol.,  Cor  appellants.  Frank 
S.  Cbrtstian  and  John  O.  Johnson,  for  appel- 
lee. 

HcCOLLCM,  J.   The  Kenstnerton  Elec- 
tric Company  baa  a  contract  with  the  city 
of  Philadelphia  for  lighting  the  streets  In  the 
territory   defined   therein.   It  baa  claims 
against  tbe  dty,  In  the  form  at  monthly 
bins,  for  work  done  imder  the  contract  In 
Jnne.  July,  Angnat,  and  Beptemtwr,  1S96; 
and  It  alleges  that  tbe  director  of  the  de- 
partment of  public  aafetr  refnaes  to  make 
tbe  indorsements  and  orders  necessary  to 
enable  It  to  obtain  warrants  for  them.  The 
refusal  is  admitted,  and  the  grounds  of  It 
wUI  be  hereinafter  stated.   By  an  ordinance  | 
of  councils,  approved  by  the  mayor  on  the  | 
1st  of  December,  18B2,  the  company  Is  re- 
quired to  wire  and  furnish  the  lamps  snd  ' 
liRbt  an  city  buUdlngs  occupied  aa  police  and  | 
fire  stations  wtthln  said  territory  In  the  vl-  | 
cinity  of  its  overhead  and  nndergrotmd  elec-  i 
trical  conductors,  free  of  charge  to  the  city. 
Thia  requirement  Is  one  of  several  conditions 
in  the  ordinance  on  which  the  city  authorized 
tile  company  to  occupy  certain  streets  In  said  i 
territory  for  the  purposes  and  In  the  manner  ( 
described  In  said  ordlnanee.   lliere  were 
then  three  city  buildings  In  said  territory  oc- 
cupied as  police  and  fire  stations.   The  com- 
pany, in  compliance  with  tbe  requirement  of 


die  ordinance,  and  notice  from  tbe  city,  has 
lighted  and  continues  to  Ught  one  of  the 
buildings  occupied  as  a  police  station.  It 
did  not  Ught  the  bnfldhig  occupied  as  a  fire 
station  untn  November  16,  1896,  after  the 
commencement  of  the  proceedings  before  ua 
on.  appeal.  The  company  oerer  lighted  tbe 
other  bunding  occupied  as  a  police  station, 
because  the  dty  was  about  to  erect,  and  la 
the  eaiiy  part  of  1896  did  erect,  a  new  build- 
ing bt  the  vicinity  of,  and  as  a  substitute  tm, 
it  The  notified  the  company  to  wire 
and  Ught  the  new  building,  but  the  latter  re- 
fused, and  stin  refuses,  to  do  so,  on  the 
ground  that  the  requirement  of  tbe  ordl- 
nanee in  tblB  particular  Is  applicable  only  to 
such  city  buildings  as  were  occupied  as  po- 
lice and  fire  stations  at  the  time  of  its  pas- 
sage. To  this  view  or  construction  of  the 
ordinance  the  titty  does  not  assent.  It  Is  not 
difficult  to  see  that  tbe  adoption  of  this  con- 
struction might  result  in  an  early  release  of 
tbe  company  from  the  obligation  imposed 
by  the  requirement  In  quratton.  To  cease  to 
occupy  tbe  buildings  as  police  or  fire  stations 
would  effect  a  release,  and  so  would  a  de- 
struction of  them  fire.  If  the  construction 
contended  for  Is  to  prevalL  This  construc- 
tion, however,  seems  to  be  opposed  to  the 
letter  and  spirit  of  tbe  ordinance,  which  con- 
cedes to  the  company  important  and  valua- 
Ide  privUeges,  and  requires  from  It,  among 
other  things,  as  compensation  for  tbe  con- 
cession, the  erection  and  maintenance,  at  its 
own  cost,  of  10  aU-^lght  arc  lights,  along  the 
lines  of  Its  electrical  conductors,  at  such 
places  as  ehaO  be  designated  by  the  depart- 
ment of  public  works,  and  the  wiring  and 
lighting  of  all  city  buildings  occupied  as  po- 
lice or  fire  stations.  It  will  be  noticed  tiiat, 
whDe  there  is  a  plain  Umlt  to  flie  number  of 
arc  lights  to  be  erected  and  maintained  by 
tbe  company  without  cost  to  the  city,  there 
Is  none  to  the  number  of  city  buUdings.  oc- 
cupied as  aforesaid,  to  be  wired  and  lifted 
by  and  at  the  expmse  of  the  company.  The 
city  dabns  that  aU  Its  buildings  occupied  as 
police  and  fire  stations  within  the  territory 
defined  by  the  ordinance  are  to  be  so  wired 
and  lighted.  There  Is  therefore  a  clear  dis- 
pute or  disagreement  between  the  company 
and  the  city  respecting  the  construction  of 
the  ordinance,  and.  If  the  contention  of  the 
city  la  sustained,  the  company  must  be  held 
responsible  for  the  loss  or  damage  arising 
from  ite  refusal  to  comply  with  the  require- 
ment of  the  ordinance  in  respect  to  wiring 
and  lighting  the  city  buildings  occupied  as 
police  and  fire  stations.  The  city  may  bring 
a  suit  to  recover  the  damage,  or,  In  aji  action 
by  the  company  on  Its  claim  for  wiring  and 
lighting  done  under  the  contract,  tbe  city 
may  set  off  tbe  damage.  Hunt  v.  Ollmore, 
09  Pa.  St.  450;  Clement  City  of  Pblladel- 
pbia,  1S7  Pa.  St  328,  20  Atl.  1000:  and  Wat- 
son T.  City  of  FbHadelphia,  142  Pa.  St  185. 
21  Atl.  816.  The  company  admits  that  It  Is 
within  the  power  of  the  city  to  authorise  the 
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director  of  public  safety  to  wltbhold  pay- 
ment for  materl&ls  supplied  to  his  depart- 
meDt  when  the  dty  has  a  claim  against  the 
party  who  furnished  them,  and  that  In  such 
case  the  remedy  of  the  latter  Is  by  suit 
against  the  city  to  enforce  his  claim.  The 
company  alleges,  however,  that  this  power 
can  only  be  exercised  by  ordinance,  and  that 
In  the  absence  of  It  the  director  must  ap- 
prove the  claim,  and  sign  a  warrant  for  It, 
althongb  he  has  knowledge  of  the  counter- 
claim, and  notice  from  the  city  not  to  do 
so.  This  is,  to  say  the  least  of  It,  a  very 
technical  objection  to  the  action  of  the  di- 
rector In  refusing  to  comply  with  the  com- 
pany's demand,  and  It  is  clearly  without 
merit.  We  cannot  concede  to  It  the  force  or 
effect  that  Is  claimed  for  It,  nor  can  we  aa< 
sent  to  the  proposition  that  the  refusal  of  the 
director  to  sign  a  warrant  for  the  company's 
claim  was,  under  the  circumstances,  a  breach 
of  his  duty. 

A  proceeding  by  mandamus  for  tbe  enforce- 
ment of  a  claim  is  not  favored,  where  the 
party  instituting  it  has  a  remedy  in  the 
usual  course  of  law.  The  Institution  of  It 
In  this  case  was  not  necessary  for  the  protec- 
tion of  the  rights  of  the  company  against 
the  city,  and  the  tendency  of  It  was  to  pro- 
long the  dispute  between  the  parties,  and  to 
Increase  the  litigation  and  expense  connect- 
ed therewith.  The  company.  Instead  of  en- 
tering upon  the  proceeding  before  us,  shonld 
bare  brought  a  suit  against  the  city  npon, 
and  to  recover,  Its  claim,  in  which  suit  the 
dispute  between  them  would  have  been  de- 
termined within  a  reasonable  time  In  ac- 
cordance with  the  law  and  tbe  facts  applica- 
ble to  it.  The  judgment  la  reversed,  the  pe- 
tition for  a  writ  of  mandamus  Is  dismissed, 
and  an  proceedings  thereunder  ue  set  aside. 


EBHOB  T.  ALLBNTOWN  *  U  Y.  TRAC- 
TION CO. 

(Sopreme  Court  of  PennBylTanla.   Oct  17, 

1898.) 

TrIIL — lySTRDOnOHS. 

1.  A  partr  has  the  right  to  request  that  in- 
■tractions  be  given  as  to  the  law  applicable 
to  the  facts  which  tbe  evidence  tends  to  estab- 
lish. 

2.  Where  a  party  makes  no  requests  for  in- 
■trnctions,  he  cannot  complain  that  the  in- 
structions given  were  not  sufficiently  specific. 

Appeal  from  court  of  common  pleas,  Le- 
high county. 

Action  by  Mary  J.  Eehoe,  by  her  next 
friend,  .against  the  AUentown  &  Lehigh  Val- 
ley Traction  Company  for  personal  Injuries. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

The  following  are  the  assignments  of  error: 
"First.  The  court  erred  In  Its  answer  to  the 
first  point  of  the  plaintiff  below,  as  follows; 
'First  If  the  jury  believes  that  the  accident 
to  the  plaintiff  was  caused  by  some  disar- 


rangement or  defect  In  Hie  motive  power  or 
running  gear  of  the  Mectric  car,  and  tliat  the 
plaintiff  was  Injured,  Oiea  the  presumption  of 
negligence  Is  raised  against  the  defendant, 
and  the  defendant  must  prove  that  the  acci- 
dent was  not  caued  by  its  negllg^iee.  A. 
Affirmed.* 

"Second.  The  court  erred  in  Its  answer  to 
the  piaintltTs  fourth  point,  as  follows: 
'Fourth.  If  the  jury  believes  that  the  plaintiff 
was  injured  by  an  accident  arising  from  a 
collision  caused  by  a  defect  in  tbe  machinery 
or  roadway,  she  is  required  to  prove  no  more 
than  the  fact  of  the  accident  and  tbe  extent 
of  the  Injury,  and  the  burden  is  on  the  de- 
fendant to  disprove  negligence.  A.  Affirmed 
as  to  tbe  machinery;  there  Is  no  evidence  of 
defect  in  the  roadway.' 

"Third.  The  court  erred  In  Its  answer  to 
tbe  sixteenth  point  of  tbe  plaintiff:  'Six- 
teenth. If  the  Jury  believe  that  the  surgical 
operation  necessary  to  relieve  or  cure  the 
plaintiff  was  a  serious  or  critical  operation, 
necessarily  attended  with  SMue  risk  of  fall- 
are,  then  the  plaintiff  was  not  bound  In  law 
to  undergo  a  serious  and  critical  surgical 
operation,  which  would  necessarily  be  attend- 
ed with  some  risk  of  failure.  A.  Affirmed.' 

"Fourth.  The  court  erred  in  Ito  answer  to 
the  seventeenth  point  of  the  plaintiff:  "Sev- 
enteenth. If  the  jury  l>eileTe  that  such  opera- 
tion was  dangerous  and  critical,  and  attended 
with  risk  of  failure,  she  was  privileged  to 
exercise  the  liberty  of  choice  under  such  cir- 
cumstances as  to  whether  suffering  and  fee- 
bleness, resulting  from  the  Injury,  would  be 
endured,  or  whettaei  the  surgeon's  knife 
should  be  usod.   A.  Affirmed.' 

"Fifth.  Tbe  court  erred  in  charging  the  Jury 
as  follows:  'Wherever  the  injury  was  occa- 
sioned to  a  passenger  by  something  which 
was  done  or  omitted  to  be  done  in  the  way 
of  oimratlng  the  railroad,  there  the  law  casts 
upon  the  railroad  company  the  burden  of 
showing  that  there  was  no  negligence.' 

"Sixth.  Tbe  court  erred  In  charging  the  ju- 
ry as  follows:  This  Is  a  case  where  the  acts 
complained  of  were  done  In  the  way  of  oper- 
ating the  railroad,  and  the  plaintiff  was  a 
passenger  isa  the  car,  and  in  her  seat;  and 
therefore  she  Is  not  compelled  to  take  the 
burden  of  provli^  negligence  oa  tbe  part  of 
the  company,  but  the  company  mast  show 
that  there  was  an  absence  of  negligence  on 
ito  part,  and  that  its  employes  did  all  that 
was  required  of  them  under  the  drcnmstan- 
cee.  and  that  they  did  nothing  which  they 
ought  not  to  have  done  nnder  tbe  dremnataa- 
ces.' 

"Seventh.  The  court  erred  In  charging  the 
Jury  as  follows:  The  charge  of  negligence 
consls:ta  In  tbe  cunlsslon  on  the  part  of  tbe 
conductor,  or  the  motorman,  in  the  front  car. 
In  not  going  back  and  preventing  any  ap- 
proaching car  from  striking  It;  and  on  the 
part  of  the  approaching  and  following  car 
running  Into  the  other.  It  Is  also  charged 
that  the  latter  car  waa  running  at  an  undue 
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rate  of  speed,— at  a  higher  rate  of  speed  than 
was  consisteot  with  the  safety  of  the  passen- 
gers.' 

"Eltfbth.  The  conrt  erred  in  charging  the 
Jury  as  follows:  'Now,  gentlemen,  on  the 
pialDtlfTs  part  it  Is  asserted  that  this  Injury 
from  which  the  plaintiff  says  she  Is  suffering, 
and  no  doubt  was  suffering  at  times,  and  is 
suffering  at  this  time,  was  occasioned  by  this 
collision;  on  the  part  of  the  defendant  this 
is  denied.  The  burden  is  on  the  plaintiff  to 
show  that  her  hurt  is  oscribable  to  this  acci- 
dent It  is  not  a  case  where  immediately  up- 
on a  collision  one  is  found  to  be  maimed,  or 
Injured,  or  complains  at  once,  but  Is  a  case 
where,  at  least,  the  serious  injury.  It  seems, 
was  developed  a  half  a  year  or  more  after- 
wards: and  so  the  bturden  is  on  the  plaintiff 
to  satisfy  you,  before  she  can  recover,  that 
the  Injury  she  Is  laboring  under  was  caused 
by  the  collision  of  these  cars.  If  she  has  not 
proved  that,  even  If  the  company  was  at  fault 
in  occasioning  the  collision,  then  she  cannot 
recover.  Of  course,  it  need  not  be  explained 
to  you  that  if  the  collision  did  not  hurt  her, 
bDt  that  this  sore  came  on  from  other  causes, 
as  the  defendant  claims  that  it  did,  then  the 
railroad  company  would  not  be  required  to 
pay  her  any  damages.  On  this  point  there  is 
a  good  deal  of  testimony,  including  the  opin- 
ions of  the  physicians,  and  other  testimony  as 
I  have  already  stated,  and  it  is  one  of  the 
main  questions  in  the  case,  and  perhaps  the 
tme  most  controverted.  You  will  ask  your^ 
selves,  and  you  will  determine,  whether  It  is 
proved  whether  the  collision  and  the  Jar 
which  threw  her  dovni  on  her  seat  occa- 
sioned the  harm  she  is  now  complaining  of. 
The  testimony  Is  probably  conflicting,  and  it 
is  evident,  to  reconcile  It  afi  to  every  witness 
that  testifies  to  &  matter  material  to  this  or 
any  other  point,  you  will  have  to  ask  your- 
selves whether  this  or  that  witness  Is  to  be 
believed.  The  plaintiff  has  told  you  how  she 
felt  in  regard  to  her  pains  and  so  on.  Of 
course,  as  to  some  of  those  things,  no  one 
could  know  but  herself;  that  is,  as  to  how 
the  matter  affected  her,  and  what  ber  pains 
were.  As  to  that  testimony,  and  the  testi- 
mony of  every  witness  In  the  case,  you  wUl 
consider  the  Interest  or  prejudice  of  the  par- 
ty, and  if  you  believe  that  owing  to  interest 
some  one  has  said  what  you  believe  not  to  be 
tme,  or  owing  to  prejudice,  or  possibly  the 
hope,  on  the  part  of  defendant's  witnesses,  to 
serve  the  company,  or  on  the  part  of  the 
plaintiff  to  secure  to  the  plaintiff  a  sum  of 
money,— if.  owing  to  any  of  these  causes,  yon 
think  a  witness  Is  not  reliable  and  truthful, 
you  will  reject  that  testimony.  As  to  the 
physicians,  some  of  them  examined  the  plain- 
tiff and  saw  the  hurt  They  gave  opinions  as 
to  what  bad  probably  caused  it,  or  what 
might  have  caused  It  and  as  to  whether  it  Is 
possible,  or  probable,  that  the  manifestations 
of  tliat  hurt  in  March,  1895,  and  again  In 
-Tuly,  1896,  were  referable  to  this  accident  In 
September,  1894,  and  also  as  to  the  serious- 


ness of  It  and  what  should  or  most  be  done 
to  cure  It  I  say  these  physicians  expressed 
opinions,  some  of  them,  no  doubt  basing  part 
of  their  opinions  upon  what  the  plaintiff  said, 
either  stated  to  the  physician  who  examined 
her,  or  which  she  testified  to  here  tn  court; 
and  there  will  be  involved  tn  the  doctors' 
opinion  the  question  as  to  whether  the  plain- 
tiff told  the  truth,  or  whether  she  made  the 
statement  stronger  than  the  fact  was.  Then, 
some  physicians  who  did  not  examine  the 
plaintiff  were  permitted  to  give  opinions,  be- 
cause they  were  experts.  Owing  to  their 
learning  and  practical  business  engagements, 
they  are  well  Informed  as  to  those  matters, 
and  they  gave  opinions  as  to  what  they  be- 
lieved to  be  the  facts  if  certain  things  that 
were  stated  to  them  in  questions  propounded 
to  them  were  true.  You  will  readily  see  that 
their  opinions  must  be  affected  by  the  under- 
lying facts  upon  which  they  based  them, — 
as  to  whether  those  alleged  facts  are  such.* 

"Ninth,  The  court  erred  in  charging  the 
Jury  as  follows:  'Gentlemen,  you  will  con- 
sider the  question  whether  the  injury  for 
which  the  plaintiff  seeks  to  recover  damages 
was  occasioned  by  the  railway  accident  on 
the  2d  of  September,  1894.  If  that  is  not 
proved,  then  yon  will  find  a  verdict  for  the 
defendant;  and,  if  it  Is  proved,  then  you  wUl 
pass  upon  the  question  of  damages.' 

"Tenth.  The  court  erred  In  charging  the 
Jury  as  follows:  'It  Is  the  concern  of  the 
court  to  see  that  Justice  Is  done  In  this  case. 
That  is  what  the  court  is  created  for.  And 
it  is  further  the  concern  of  the  court  that  If 
you  find  for  the  plaintiff  your  verdict  shall 
not  be  an  abortion  and  a  miscarriage  of  Jus- 
tice, and  that  It  shall  not  be  such  a  verdict 
as  ought  not  to  stand,  and  which  the  laws  of 
Pennsylvania  will  not  permit  to ,  stand.  If 
the  plaintiff  Is  entlUed  to  a  substantial  sum, 
It  would  be  a  wrong  If  you  should  give  her  but 
a  pittance;  and  If  she  la  entitled  to  a  certain 
sum,  and  you  should  suffer  yourselves  to  be 
carried  away  by  improper  considerations,  and 
give  her  three  or  five  or  twenty  times  as 
much,  it  would  be  equally  wrong.'  'You  are 
to  be  governed  by  rules  which  I  will  noW 
state  to  you:  It  has  been  mentioned  by 
plalntlfTs  counsel,  and  I  call  your  attention 
to  it  not  for  the  purpose  of  criticising  him, 
but  for  the  purpose  of  preventing  a  probable 
mistrial,  that  hie  mistake  probably  vr&a  In 
declaring  only  for  $20,000;  that  It  ought  to 
have  been  $40,000;  and  that  a  $100,000  would 
not  pay  the  plaintiff,  and  that  all  the  money 
In  the  defendant's  connseTs  bank  would  not 
be  too  much  to  give  her,  and  make  her  whole, 
and  that  If  for  all  the  days  in  the  year  the 
whole  Income  of  the  railroad  company  was 
given  to  her  that  It  would  hardly  make  her 
whole.  I  do  not  blame  plaintiff's  counsel  for 
this.  In  the  excitement  of  arguing  the  case 
to  the  Jury,  things  of  that  sort  are  often  said, 
and  it  is  always  better  that  the  counsel 
should  be  a  little  too  urgent  and  enthusiastic 
than  not  enotvh  ao;  but  gentiunen.  It  Ideu 
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of  tbflt  kind  were  acted  upon  by  you,  tbls 
trial  would  amoimt  to  nothiDg,  and  the  ver- 
dict you  would  return,  based  upon  Ideas  of 
that  lort,  would  stand  neither  In  this  court 
nor  In  the  higher  court* 

"Eleventh.  The  court  erred  In  charging  the 
Jury  as  follows:  'She  la  entitled.  If  she  re- 
covers, to  have  awarded  to  bar  the  expense 
which  she  Qecessarlly  Incurred  In  medical 
nud  surgical  treatment,  attendance,  nursing, 
and  care,  down  to  this  time,  and  what  you 
believe  might  be  necessarily  Incurred  by  her 
in  the  future  until  she  Is  cured  and  healed. 
What  that  Is  reasonably  worth,  she  Is  en- 
titled to.  It  has  been  adjudged  by  our  high- 
est court,  and  it  Is  proper  that  I  should  call 
your  attention  to  It.  that,  In  the  way  of  nors- 
Ing  and  care,  what  Is  done  by  a  member  of 
the  family— that  Is,  not  a  hired  sorant— Is 
not  to  be  calculated  by  the  jary.  For  In- 
stance, If  a  person  la  hurt,  and  his  parents, 
or  brothers,  or  children  nurse  him,  the  party 
who  Is  served  does  not  owe  them  any  pay  for 
it;  and  If  it  Is  done  as  a  mere  kindness,  and 
because  of  family  relation,  then  there  is  noth- 
ing to  be  given  In  an  action  of  this  sort  for 
damages  on  that  score.  Then,  secondly,  she 
is  entitled  to  compensation  for  loss  of  time 
and  loss  of  earnings.  Where  a  person  is  In- 
jured and  fs  proceeding  In  the  way  this  plain- 
tiff is  proceeding,  the  jury  inquire  what  that 
Individual  could  have  earned  from  the  time 
of  the  injury  down  to  the  trial,  and  which  he 
lost  by  reason  of  the  Impairment  of  his  earn- 
ing power.  Where  one  earns  much  In  his 
usual  employment  It  Is  a  large  sum,  and 
where  little  the  sum  Is  but  small.  No  doubt 
the  plainticr  could  have  done  something  all 
along  If  she  had  not  been  hurt  She  was 
learning  the  dressmaking  trade,  and  I  be- 
lieve one  )vltne8s  said  that  she  had  since  the 
injury  finished  learning,  but  I  am  not  sure  as 
to  that.  She  was  learning  the  dressmaking 
trade,  and  her  allegation  Is  that  this  injury 
prevented  her  from  learning,  or  at  least  fol- 
lowing, that  trade,  and  she  could  have  earned 
something,  no  doubt,  up  to  this  time.  After 
the  Injury,  how  much  did  she  lose  tn  earn- 
ings, and  then  how  much  will  she  lose  In 
the  future  in  earnings?  Therefore  you  have. 
In  the  first  place,  as  an  element  of  damages, 
expenses  necessarily  Incurred  in  the  past  and 
to  be  Incurred  in  the  future,— earnings, 
wages,  or  compensation  for  work  In  the  pasb 
and  In  the  future.  Then,  there  is  another 
Item  for  which  the  plaintiff  is  entitled  to  re- 
cover. If  she  does  recover,  and  that  is  termed 
compensation  for  suffering  or  pain.  As  to 
that  the  duty  rests  upon  the  court  to  give  you 
explicit  Instructions.  This  Is  a  matter  which 
cannot  be  readily  defined,— what  a  person 
shall  be  paid  for  pain  In  the  past  or  In  the 
future;  but  where  there  is  such  suffering  the 
law  says  that  It  may  be  compensated,  fnd 
that  the  jury  may  and  ought  to  allow  some- 
thing for  It  The  jury  may  consider  also  the 
nature  of  the  Injury,  the  pain  and  Incon- 
railence  zesnltlag  from  It,  and  make  sncb 


allowance  therefor  as,  In  view  of  all  attend- 
ant circumstances,  may  be  jttst  and  reason 
able.  The  age  and  health  and  habits  and 
pursuits  of  the  plaintiff  most  be  taken  Into 
consideration  In  determining  what  la  a  rea- 
sonable allowance  for  inconvenience  and  suf- 
fering tn  any  given  case.  I  have  spoken  of 
pain  and  suffering.  There  belongs  to  It  the 
Item  and  feature  of  inconvenience.  The  ab- 
sence of  a  cruel  or  wanton  purpose  In  the 
defendant  must  not  be  overlooked.  From  the 
whole  case  the  question  Is,  what  Is  a  reason- 
able allowance  for  the  suffering  necessarily 
endured,  and  the  supreme  court  say  that  this 
should  not  be  estimated  by  a  sentimental  or 
a  fanciful  standard,  bnt  In  &  reasonable  man- 
ner.* 

"Twelfth.  The  court  below  erred  In  Its 
charge  to  tiie  Jury,  and  the  charge  was  In- 
adequate, and  hence  misleading,  In  that  it 
did  not  properly  present  to  the  jury  that  part 
of  the  defendant's  case  and  those  proofs  in- 
tended to  show  that  the  injury  from  which 
the  plaintiff  was  suffering  was  not  the  result 
of  the  accident,  but  resulted  from  other 
causes  entirely. 

"Thirteenth.  The  court  below  erred  in  its 
charge  to  the  jury,  and  the  charge  was  in- 
adequate, and  hence  misleading.  In  that  it  did 
not  properly  present  to  the  jury  tluit  part  of 
the  defendant's  case  and  those  proofs  in- 
tended to  show  that  the  injury  from  wliicb 
the  plaintiff  was  suffering  could  easily  have 
been  quickly  and  permanently  cured  by  the 
performance  of  a  surgical  operation  not  at- 
tended with  pain  or  great  danger,  to  wit  an 
operation  for  the  removal  of  the  coccyx." 

B.  B.  Wrlgbt  and  Kanffman  ft  Benlnger. 
tor  appellant  Arthur  O.  Dewalt  tor  ai^el- 
lee. 

STE^RRETT,  0.  J.  As  to  tne  preliminary 
question  In  this  case,  it  Is  sufficient  to  say 
that  the  learned  trial  Judge's  certificate  of 
even  date  with  the  motion  to  qnash  the  ap- 
peal, etc.,  Is  a  sufficient  answer  thereto,  and 
the  motion  Is  accordingly  denied.  It  was,  of 
course,  Incumbent  on  the  plaintiff  to  prove 
that  the  personal  Injury  of  which  she  com- 
plained was  the  direct  result  of  defendant 
company's  negligence.  For  that  purpose  tes- 
timony was  Introduced  which  tended  to  prove 
such  a  state  of  facts  as  warranted  the  ver- 
dict on  which  the  judgment  was  entered. 
As  stated  by  defendant's  counsel,  the  entire 
burden  of  the  defense  was  practically  made 
up  of  these  two  propositions:  "(1>  That  the 
Injury  complained  of  was  not  the  result  of 
the  accident;  and,  (2)  assuming  that  It  was, 
then  the  Injury  was  not  of  a  permanent  char- 
acter, but  one  that  could  quickly  and  per- 
manently be  cured  by  proper  medical  treat- 
ment namely,  by  a  simple  surgical  operation, 
attended  with  no  pain  (If  amesthetlcs  were 
used  or  the  patient  etherised),  and  tree  from 
aerlous  danger." 

Without  attempting  to  review  or  discuss 
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die  testimony  npon  wlileh  the  parties  re- 
ipectlvely  relied.  It  Is  aafficient  to  say  tbat, 
QpoD  tbe  evidence  property  before  the  court, 
the  case  was  one  that  Involved  questions  of 
fact,  whlcb  tbe  learned  trial  lodge  waa  boand 
to  send  to  tbe  Jory  for  thetr  consideration  and 
detennlnatlon.  Tbe  case  vras  accordingly 
rabmltted  to  tbem  In  a  dear,  comprehensive, 
and  faHy  adegnate  cfaai^,  In  -wbldi  tbere 
appears  to  be  no  substantial  error.  AH  tbe 
qnestleu  of  fact  npon  wblcfa  tbe  rlgfat  of  tbe 
plaintiff  to  recover  depended  were  tbos  defi- 
nitely settted  by  the  verAct  In  her  favor.  In 
Tlew  of  tbe  erldence  as  to  the  serloos  and 
probaUy  permanent  character  vt  plaintiff's 
Injuries;  the  Bum  awarded  her  as  damages 
cannot  be  TfigarOed  as  excessive. 

The  sal^Jects  of  eomidalnt  In  the  first  fonr 
■pedflcattons  are  tbe  court* s  answers  to  plain- 
tiff's points  for  charge,  recited  therein,  re- 
spectively. The  evidence  tended  strongly  to 
prove  the  facts  of  whlA  eacfe  of  Oese  potorts 
Is  predicated,  and  bmce  ttie  plaintiff  had  an 
nndotfbted  right  te  re^nest  that  tbe  Jury  be 
Insmicted  as  to  tbe  law  ai^llcaMe  thereto. 
The  conrtfs  answer  to  one  of  them  was: 
"Afflrmed  as  to  the  madrinery ;  there  Is  no  evi- 
dence of  defect  In  the  roadway."  Tfala  qnallfi- 
cation  was  strictly  proper.  The  others  were 
rtetatly  afllrmed,  wtthoot  any  qualtflcatloc. 
Onr  examtoatlom  of  the  record  has  failed  to 
dhdose  any  error  in  either  of  tbem. 

In  afllrmliqi  the  points  covered  by  the  third 
and  fonrtti  spedfleattons,  sapra,  the  court,  In 
the  laagnage  of  the  p<rtHts,  hiBtrocted  the 
}vrf:  "d)  If  they  believe  tSiat  the  snrglcal 
opnation,  necessary  to  reUeve  or  cure  the 
plaintiff,  was  a  serious  or  critical  operation, 
neoessarOy  attended  with  some  riA  of  fail- 
ure, then  the  plaintiff  was  not  bound  in  law 
to  undergo  a  serious  and  crMcal  surgical 
(fieratlon,  which  would  necessarily  be  attend- 
ed with  sosae  xMk  of  faUure."  (2)  If  th^ 
"believe  that  m<A  operation  wis  dangerous 
and  critical,  and  attended  with  rtafe  of  tsil- 
are,  she  was  privileged  to  exercise  tbe  lib- 
erty of  choice,  under  sndi  drcnmstences,  as 
to  wtetter  suffering  and  feebleness,  result- 
ing from  the  Injury,  would  be  endured,  or 
whether  the  surgeon's  knife  should  be  used." 
These  two  points  were  doubtless  presented 
for  tbe  purpMe  of  calling  attention  to  the 
second  groand  of  defense  above  quoted,  and 
elldting  explicit  Instructions  as  to  the  law 
appUeable  tbereto.  tn  view  of  the  evidence 
relatlag  to  tbt  labject,  then  cannot  be  any 
doubt  as  to  die  correctness  <tf  tbe  Instruc- 
tions given  by  thus  affirming  tbe  points.  In- 
deed, the  learned  counsel  for  defendant,  In 
thehr  mrgament  (page  SS>.  frankly  admit  the 
fact  by  aajing:  "We  do  not  complain  that 
the  answers  •  •  *  were  In  themselves  an 
bcorrect  statement  of  tbe  law,  but  we  do 
complain  Uiat  these  answers,  taken  In  con- 
nection with  the  entire  omission  of  the  trial 
iaAge  to  TSfsr  to  the  case  of  tbe  defendant 
(company],  or  its  testimony  on  this  subject, 
made  the  tbaxge  faiadeqaate  and  misleading.'* 


This  complaint  that  the  charge  was  thus 
made  hradeqnate  and  misleading  Is  unwar- 
ranted, and  cannot  be  sustained.  Substan- 
tially the  subjects  of  complaint  are  embraced 
In  tbe  twelfth  and  thirteenth  spedficatlons. 
As  to  the  ground  of  defense  referred  to  in 
the  first  of  these  specifications,  the  same  was 
considered  by  the  learned  trial  judge  at  some 
length,  and,  while  tbe  specific  Items  of  evi- 
dence were  not  reviewed,  the  general  features 
of  the  testimony  relating  thereto  were  care- 
fully and  Impartially  considered,  as  Is  shown 
by  that  part  of  the  charge  recited  In  tbe 
eighth  vedflcatlon.  If  more  specific  Instruc- 
tions were  destred,  they  should  have  been 
requested.  No  requests  for  Instmetlon  were 
presented  by  the  defendant  company.  Such 
complaints  as  are  now  made  on  Its  behalf 
come  with  bad  grace,  and  this  Is  especially 
so  where  tbe  tostruetlons  are  as  full  and 
comprehensive  as  they  are  In  this  case.  If, 
as  was  said  by  this  court  In  Com.  v.  Zappe, 
163  Pa.  St  501,  26  Atl.  16,  the  trial  ^Jndge 
falls  to  charge  on  some  point  which  cotmsel 
regard  as  essential  to  the  defense,  It  Is  only 
telr  to  him  that  his  attention  should  be  called 
to  It  before  the  jury  leave  the  bar,  in  order 
that  he  may  eorred  any  omission,  If  any  has 
been  made."  This  obviously  Jmt  and  Indis- 
pensable mle  fordb^  applies  to  both  speci- 
fications. 

lite  fifth  to  elerenth  spedficatlons,  Inclu- 
sive, an  to  portions  of  the  chai^  recited 
Qierdn.  Considered  In  connection  with 
other  parts  of  the  general  charge,  then  Is  na 
error  In  either  of  these  excerpts.  As  al- 
ready stated,  the  chaise,  as  a  whole,  is 
clear,  comprehensive,  fully  adequate,  and  free 
from  substantial  error.  The  case  was  care- 
fully and  correctly  tried,  and  the  Judgment 
should  not  be  distnibed.  Jndgmoit  af- 
firmed. 


HANCOCK  V.  MELLOT. 

(Supreme  Court  of  Pennsylvania.   Oct  17, 

1888.) 

Btituti  or  Frauds— Oral  C3o?:tr4ot  pou  Cow- 

TSTAWOB  or  RiAI.  PROPBRTT— PART 
PBRrOSMAKOC 

1.  A  part  performance  of  an  oral  contract  for 
the  couTeyance  of  real  estate  takes  it  out  of 
the  statute  of  frauds. 

2.  Plaintiff,  who  had  filed  exceptions  to  an 
administrator's  account  and  sought  to  sur- 
charge the  accountant.  In  CMisideiatioB  of  an 
oral  promise  by  the  accountant  to  convey  real 
estate,  consented  to  a  conflrmance  of  the  ac- 
count. Beid,  that  this  was  such  a  perform- 
ance by  plaintiff  as  would  take  the  agreement 
out  of  the  statute  of  Cranda. 

Appeal  from  court  of  eommm  pleas,  I^iU- 
adelpbla  county. 

BUI  by  Mai7  Kate  Hancock  against  George- 
D.  Melloy  to  enforce  the  specific  performance 
of  an  oral  agreement  to  transfer  land.  De- 
cree for  plaintiff,  and  defendant  appeals. 
Affirmed. 
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Tlieodore  F.  Jenkins  and  Gewge  P.  Blcta, 
for  appellant.  Henry  P.  Brown  and  Jobn 
K.  Valentine,  for  appellee. 

DSAN,  J.  The  findings  of  fact  and  con- 
clusions of  law  are  so  fully  and  clearly  stat- 
ed by  tlie  learned  judge  of  the  court  below 
that  we  need  not  here  repeat  them.  His  de- 
cree Buatalns  the  bill,  trhlch,  tiiough  filed 
originally  against  appellant,  another  brother, 
and  two  sisters  (the  last  three  formally  of 
record),  admitted  the  contention  of  plaintiff, 
and  asked  to  be  dismissed  as  defendants; 
so,  this  appeal  is  by  George  D.  Melloy,  alone, 
who  assigns  14  errors.  The  first  three  are 
to  findings  of  fact  We  will  not  review  these 
findings,  except  to  ascertain  whether  there 
was  any  erldeace  to  warrant  them.  We 
will  not  nicely  weigh  testimony,  to  determine 
which  side  predominates,  nor  carefully  com- 
pare the  statements  of  contradictory  wit- 
nesses, and  pass  on  their  credibility.  Under 
the  new  equity  rules,  this  was  for  the  court 
below.  Com.  v.  Stevens,  178  Pa.  St  543,  86 
Atl.  1G6.  As  there  was  evidence  to  sustain 
these  findings,  the  assignments  of  error  ques- 
tioning their  correctness  are  overruled. 

All  the  other  assignments,  directly  or  in- 
cidentally, are  based  on  the  court's  first  and 
second  conclusions  of  law,  as  follows:  "(1) 
A  part  performance  of  an  oral  contract  for 
the  conveyance  of  an  interest  In  real  estate 
takes  it  out  of  the  operation  of  the  statute 
of  frauds,  and  enables  a  court  of  equity  to 
decree  a  full  and  specific  performance  of 
such  contract  (2)  The  agreement  between 
the  complainant  and  George  D.  Melloy,  to 
settle  the  questions  of  surcharge,  and  to 
withdraw  the  objections  to  the  confirmation 
of  the  account  of  the  administratrix,  and  the 
subsequent  confirmation  of  the  account  by 
the  court  in  pursuance  of  this  agreement, 
was  such  a  part  performance  as  enables  the 
court  to  decree  a  specific  performance  of  this 
agreement"  To  understand  fully  the  nature 
of  "the  part  performance"  of  the  parol  con- 
tract it  may  be  well  to  notice  the  facts 
bearing  on  it  Rachel  Melloy,  the  widow  of 
John  M.  Melloy,  the  latter  the  father  of  these 
parties,  had  on  the  4th  of  January,  1894, 
filed,  as  administratrix  of  her  deceased  hus- 
band, her  account  showing  receipts  of  over 
$30,000,  and  claiming  credit  of  nearly  $10,- 
000.  George  D.  Melloy,  the  son,  this  appel- 
lant though  not  nominally  the  administra- 
tor, transacted  all  the  business  for  his  moth- 
er, and  made  up  for  her  the  administration 
account  and  filed  it  To  this  account  Mrs. 
Hancock  filed  exceptions,  and  sought  to  sur- 
charge the  account  with  considerable  sums 
of  money.  Besides,  she  claimed  an  equitable 
estate  in  a  property  on  Twenty-Third  street 
The  account  in  the  orphans'  court  was  called 
for  audit  February  S,  1894;  but  because  of 
the  questions  raised,  the  hearing  was  con- 
tinned  for  two  days,  to  facilitate  efforts  to 
compromise,  and  to  avoid  the  publicity 
which  would  result  from  litigation.   On  the 


next  day,  tlie  brother,  represented  by  his 
counsel,  and  the  sister,  by  hers,  met  at  the 
office  of  his  counsel,  and  concluded  a  parol 
settlement  of  all  their  contention.  The 
agreement  as  found  by  the  learned  Judge, 
was  arrived  a^  and  was  to  be  carried  into 
effect  by  a  fcHrmal  writing,  to  be  thereafter 
drawn  by  counsel,  and  then  signed  by  the 
parties,  a  memorandum  of  which  was  at  the 
time  made.  By  this  agreement  Mrs.  Han- 
cock was  to  consent  to  the  confirmation  of 
the  account  as  filed.  The  next  day,  counsel 
for  both  parties  went  before  the  audltlog 
Judge,  and  announced  the  settlement  aod 
asked  that  the  account  might  be  confirmed. 
It  was  confirmed  accmdingly,  and  thereafter, 
on  the  3d  of  March,  confirmed  absolutely  hj 
the  court  The  agreement  was  prepared  In 
writing,  as  stipulated  in  parol;  but  Geoi^ 
D.  Melloy,  after  the  absolute  confirmation  of 
the  account  refused  to  execute  It  On  the 
3d  of  July,  1894,  following  the  settlement  of 
Gth  ot  February,  Mrs.  Hancock  filed  this  bIQ 
for  specific  performance.  As  to  the  parol 
agreement  three  facts  stand  out  with  a 
prominence  and  certainty  not  often  showD 
in  this  class  of  cases:  (1)  There  was  a  pa- 
rol agreement  on  the  6th  of  February,  which 
bad  the  full  assent  of  the  minds  of  those  In- 
terested. (2)  The  exact  terms  of  it  are  be- 
yond doubt  (3)  The  contracting  party  on 
the  one  side,  Mrs.  Hancock,  fully  performed 
her  part  of  It.  tieaving  out  of  view  alto- 
gether the  testimony  of  the  parties  interest- 
ed, two  highly  reputable  members  of  the  bar, 
having  no  interest  in  the  contention,  being 
of  counsel  on  opposite  sides  of  it,  both  testify 
to  these  three  facta,  and  corroborate  tbe  ac- 
curacy of  their  recollection  by  writings  made 
at  the  time.  There  remains,  then,  the  single 
question:  Did  the  performance,  by  Mrs. 
Hancock,  of  her  part  of  the  parol  contract 
for  the  conveyance  to  her  of  an  Interest  fai 
real  estate,  take  the  contract  out  of  the  op- 
eration of  the  statute  of  frauds,  so  as  to 
enable  equity  to  decree  specific  performance? 

Without  special  reference  to  all  the  many  j 
authorities  cited  by  counsel,  we  may  remait  j 
there  is  no  real  conflict  between  them,  al- 
though there  has  been  difiiculty  In  properly 
applying  them  to  the  varying  facts  of  differ- 
ent cases;  that  is,  one  judge  of  one  court 
occasionally,  differs  from  another  In  infer- 
ences drawn  from  nearly  the  same  estab- 
lished facts;  one  holding  that  the  breach  j 
In  some  cases  could  be  compensated  In  dam- 
ages, while  another  would  decide  it  could  not. 
Judge  Story,  in  a  note  to  section  762  of  bis 
Equity  Jurisprudence,  says:  "A  verbal  agree- 
ment for  the  sale  of  lands  or  of  an  interest 
therein  may  be  enforced  In  either  of  two 
cases:  First  when  that  agreement  has  been 
partly  performed;  and,  secondly,  when  to 
declare  the  agreement  Invaltd  would  work 
a  fraud  upon  the  plaintiff.  To  the  first  ot 
t^ese  cases  there  is  one  exception,  to  wit 
where  the  act  of  part  performance  coorists 
merely  la  the  paym«it  <tf  money.   To  the 
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second  tbere  an  probably  no  exceptiouB." 
Fry  on  Specie  Perfonnance  (section  &S5  and 
SSe^  says:  "The  part  performance  of  a  con- 
tract by  one  of  the  parties  to  It  may,  In  the 
coatemplaHon  of  equity,  preclude  the  other 
party  from  setting  up  the  statute  of  frauds, 
and  thus  render  It.  although  merely  resting  in 
parol,  capable  of  being  enfweed  by  way  of 
specific  performance.  This  exception  is 
ba^ed  on  a  principle  of  common  fairness,  on 
the  Tlew  that  It  is  unjust  in  a  man  who  has 
made  a  bargain  with  another  to  allow  that 
other  to  act  upon  It,  and  then  to  set  up  the 
want  of  a  formality  aa  a  bar  to  the  complete 
perfonnance  by  himself."  Our  decisions — 
and  they  are  many— adopt  the  rule  of  these 
texts,  as  m  Moore  t.  Small,  19  Pa,  St  466: 
"Eyery  parol  contract  Is  within  the  statute  of 
frauds  and  perjuries,  except  where  there  haa 
been  such  part  performance  as  cannot  be 
compensated  in  damages."  And  the  United 
States  supreme  court  follows  the  same  rule. 
Biggies  T.  Emey,  IM  V.  S.  2i4,  14  Sup.  Ct 
1063.  "If  the  parol  agreement  be  clearly  and 
satisfactorily  proven,  and  the  plaintiff,  rely- 
ing upon  such  agreement  and  the  promise 
of  the  defendant  to  perform  his  part,  has 
done  acts  In  part  performance  of  such  agree- 
ment, to  the  knowledge  of  the  defendant,— 
acts  which  have  so  altered  the  relations  of 
tfae  parties  as  to  prevent  ihelv  restoration  to 
their  former  condition,— it  would  be  a  virtual 
fraud  to  allow  the  defendants  to  interpose 
the  statute  as  a  defense,  and  thus  to  secure 
to  himself  the  l>eneflt  of  what  bas  been  done 
In  part  performance." 

So  that  the  only  error  the  learned  Judge  of 
tbe  court  below  could  have  committed  was 
in  his  Inference  that  Mrs.  Hancock's  per- 
formance of  the  contract  on  her  part  haa  so 
altered  the  relations  of  the  parties  as  to  make 
It  impossible  to  reinstate  them  In  their  former 
condition.  One  thing  Is  clear:  by  the  absolute 
conflrmatlon  of  the  account  she  could  not 
surcharge  the  administratrix  with  the  large 
amount  she  sought  to  have  added  to  the  debit 
side  of  that  account  It  is  replied  that  that 
dlfficnltj  could  have  been  obviated  by  George 
D.  oonseotlnK  to  tbe  opening  of  the  account 
and  that  such  an  otter  was  made  by  his 
couns^  Bnt  counsel  did  not  then  represent 
all  the  parties  Interested,  some  of  whom  ob- 
Ject(>d;  and  assuming  that  an  offer  thus 
made,  months  after  a  final  decree,  found 
Mrs.  Hancock  in  the  same  situation  as  before 
the  agreement  with  her  evidence,  written 
and  Mai,  preserved  for  presentation,  how 
could  the  brother  undertake  to  thus  traffic 
In  the  court's  discretion?  The  orphans'  court 
might  very  well  hare  said  Its  decree  was 
made  with  the  assent  of  all  parties,  to  end 
fiunlly  discord.  The  terra  has  passed.  It  has 
remained  for  months  unobjected  to,  and  will 
not  now  be  disturbed.  If  either  party  has 
refused  to  perform  his  part  of  the  family  com- 
pact, let  bim  resort  to  the  common  pleas, 
tither  on  tbe  law  or  e^julty  side,  for  redress. 
Therefore,  we  tUnk,  the  court  below  ivop- 


erly  treated  that  decree  as  flnaL  So  treated, 
how  could  an  action  at  law  for  damages 
have  been  either  a  convenient  or  an  adequate 
remedy?  How  measure  the  damages?  Evi- 
dence might  have  been  adduced  pointing  to 
a  decree  the  orphans'  court  might  have 
mad&  The  orphans*  court  is  a  court  of 
equity,  having  its  own  rules  of  procedure. 
It  passes  on  facta  and  law.  How  determine 
approximately  what  might  have  been  the 
decree  of  the  auditing  judge,  or.  If  exceptions 
had  been  filed,  that  of  the  court  in  banc? 
It  is  more  than  doubtful  whether.  In  an  ac- 
tion at  law,  a  court  of  law  would  have  ad- 
mitted evidence  bearing  on  the  question  of 
what  might  have  been  the  decree  of  another 
court  having  exclusive  Jurisdiction  of  the 
subject  In  such  case  she  would  have  been 
deprived  of  redress  In  the  court  to  which 
she  had  a  right  to  resort  &nd  have  been 
turned  out  practically,  from  that  In  which 
she  brought  suit  The  whole  subject  by  the 
bad  faith  of  the  brother,  bad  been  beset  with 
such  dlfilculties  that  tbe  court  below  properly 
held  that  from  tbe  very  nature  of  the  port 
to  be  performed  by  Mrs.  Hancodc,  and  which 
she  bad  fully  performed,  she  could  not  be 
compensated  In  damages,  and  that  she  had 
adopted  tbe  only  adequate  remedy  when  she 
sought  In  equi^  a  decree  for  specific  per- 
formance. An  examination  of  all  the  assign- 
ments of  error  fails  to  detect  anything  calling 
for  reversal.  The  decree  Is  therefore  af- 
firmed, and  tbe  appeal  dismissed,  at  costs  of 
appellant. 


HcOBARY  T.  JKNKINS  et  aL 

(Supreme  Ootut  of  PennaylTsnla.  Oct  17, 
189a) 

Tbkdbs— Vaaim-^iaAaunmrT  as  to  AMomn 
Dob— E^DiTT—BlLL. 

1.  A  tender  or  reimbursement  of  moneys  ad- 
vanced bjr  one  who  purchased  land  at  a  sher- 
IfTs  sale  in  fraud  of  the  rights  of  the  owner 
Is  not  a  condition  precedent  to  the  mainte- 
nance by  the  latter  of  a  bill  seeking  a  re* 
conveyance  upon  repayment  of  the  amount 
ascertained  to  have  been  thus  advanced. 

2.  ThouRh  a  repayment  of  moneys  advanced 
by  defendant  be  a  condition  of  the  relief 
souRht  yet  where  there  is  a  disagreement  as 
to  the  amount  due,  a  tender  need  not  be  made 
prior  to  the  institution  of  the  suit. 

3.  It  appeared  from  a  bill  by  a  former  owner 
of  land,  for  a  reconveyance  thereof,  that  she 
had  mortgaged  it  to  a  building  associatioD, 
and  that  to  prevent  a  sheriff's  sale  thereof, 
she  gave  money  to  defendant,  who  also  aereed 
to  advance  money,  to  be  paid  In  satlsfnctjon 
of  the  sums  for  which  she  was  In  arrear  to 
the  association;  that  the  association  having 
refused  to  consent  to  a  stny  of  procceJinc», 
defendant  thereupon,  without  InforminR  pinin- 
tiff,  purchased  tbe  land  at  sheriff's  sale,  pursu- 
ant to  an  agreement  with  the  association,  using 
moneys  furnished  by  plaintiff.  Bdd,  that  the 
bill  presented  a  case  for  the  Intervmtlon  of  a 
court  of  equity. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 
Bill  by  Mary  A.  McGeary  against  William 
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C.  Jenbtna  and  the  Artisans*  Bunding  &  Loan 
Association  to  compel  a  conveyance  of  land 
from  defendant  Jenkins.  From  a  decree  dla- 
mlsalng  the  bin,  plaintiff  appeals.  Berersed. 

David  O.  Harrington,  for  appellant  A.  S. 
L.  Shields  and  John  H.  SkMJi,  for  appellees. 

McCOLLTTM,  J.  The  plalntirs  bill  ap- 
pears to  have  been  dismissed  on  the  gronnd 
that  the  eleventh  paragraph  of  It  was  not 
suataloed  by  the  evidence,  and  that  the  other 
matters  included  in  it  were  res  adjudlcata. 
It  fs  averred  in  the  eleventh  paragraph  of  the 
bill  that  the  plaintiff  offered  and  still  offers 
to  repay  defendant  Jenkins  any  money  ex- 
pended by  him  In  the  purchase  of  the  prop- 
erty to  which  tbis  litigation  relates,  and  that 
she  requested  and  still  requests  from  him  a 
conveyance  of  said  property  to  her  on  her 
r^ayment  of  the  money  so  expended.  '  In 
other  parts  of  the  bill  it  is  averred,  Inter  alia, 
that  the  purcbase  of  the  property  by  Jenkins 
was  tn  pursuance  of  an  arrangement  between 
bim  and  the  Artisans*  Building  &  Loan  As- 
sociation, which  was  unknown  to  the  plain- 
tiff,  and  in  fraud  of  her  rights.  A  particu- 
lar reference  to  each  and  every  averment  In 
the  bill,  or  to  each  and  every  answer  made 
thereto  by  the  defendants  or  one  of  them,  Is 
unnecessary.  The  bill  clearly  presented  a 
case  for  the  Intervention  of  a  court  of  equity 
for  the  preservation  and  protection  of  ^e 
rights  of  the  parties,  and  a  tender  of  the 
amount  expended  by  Jenkins  In  the  purchase 
of  the  property  was  not,  under  the  circum- 
stances, necessary  to  the  maintenance  of  it 
In  an  action  of  ejectment  for  the  possession 
of  laud  sold  under  an  agreement  between  the 
purchaser  and  a  mortgage  creditor,  which 
agreement  is  in  fraud  of  the  rights  of  the 
ovmer  and  his  judgment  creditors,  a  tender 
of  the  money  expended  by  the  purchaser  In 
the  perpetuation  of  the  bnnd  Is  not  a  pre- 
requisite to  the  institution  of  the  suit 
"Where  one  about  to  bid  upon  property  at  a 
sheriff's  sale  falsely  represents  that  he  is 
buying  for  the  defendant  In  the  execution, 
and  by  sucb  false  representation  prevents 
competition,  and  becomes  the  purchaser  at 
an  under  price,  the  sale  would  be  void  for 
actual  fraud,  and  might  be  set  aside  by  the 
former  owner,  or  a  subsequent  purchaser, 
without  first  paying  or  offering  to  pay  the 
price  bid  for  the  property  at  such  fraudul«)t 
sale."  Sharp  v.  Long,  28  Pa.  St.  439.  The 
question  whether  a  tender  or  reimbursement 
of  the  money  expended  by  a  purchase  who 
Is  a  party  to  the  fraud  Is  a  condition  pre- 
cedent to  a  proceeding  to  set  aside  the  sale, 
or  to  an  action  of  ejectment  for  the  recovery 
of  the  land  to  whicb  the  fraud  relates,  la 
fairly  answered  by  the  following  cases,  which 
clearly  show  that  the  fraud  dispenses  with  a 
tender,  and  denies  to  the  participant  tn  It 
a  reimbursement  of  the  expenditures  she  in- 
curred In  the  perpetuation  of  It.  Riddle  v. 
Murphy.  7  Serg.  &  B.  230;  Gilbert  v.  Hoff- 


man, 2  Watts,  66;  Smull  t.  Jones,  1  Watts 
&  S.  128;  Abbey  v.  Dewey,  2S  PL  St  413; 
and  Sharp  v.  Long,  supra. 

In  the  case  at  bar  the  plaintiff  Is  not  asking 
for  a  conveyance  of  the  land  to  her  without 
relmbursemeut  of  the  purchaser  for  the  mon- 
ey expended  or  advanced  by  him  In  accord- 
ance with  the  understanding  between  them. 
That  It  was  mutually  understood  by  the  par- 
ties that  the  money  furnished  by  the  plain- 
tiff to  defendant  Jenkins,  together  with  tbe 
money  be  agreed  to  advance  for  her,  was  to 
be  paid  to  tbe  Artisans'  Building  &  Loan  As- 
sociation, to  prevent  a  sheriff's  sale  of  hor 
property,  sufOcIently  appears  In  tbe  aver- 
ments of  the  former,  and  tbe  answers  of  tbe 
latter.  It  Is  not  claimed  In  Jenkins*  answers 
to  tbe  averments  In  the  bill  that  prior  to  the 
BherUTs  sale  he  Informed  tbe  plaintiff  of  his 
agreement  with  the  buUdlug  and  loan  asso- 
ciation, or  of  its  refusal  to  stay  execution. 
In  the  absence  of  notice  from  hhn  of  such 
agreement  or  refusal,  she  might  have  reason- 
ably inferred  that  he,  by  payment  to  the  as- 
sociation of  the  money  she  furnished  to  him, 
and  of  the  money  he  agreed  to  advance  for 
her,  had  obtained  a  stay  or  postponement  of 
proceedings  for  the  sale  of  her  property.  But. 
aside  from  the  question  of  fraud  in  the  sale, 
there  is  ample  ground  on  which  to  sustain 
the  bill.  It  appears  to  bare  been  nnd«Btood 
and  Intended  by  tbe  plaintiff  and  Jenkins 
that  the  money  furnished  and  the  money  to 
be  advanced  as  above  stated  should  be  paid 
to  the  association  In  satisfaction  of  the  sums 
for  which  the  plaintiff  was  then  in  arrear. 
and  that  on  payment  of  the  same  the  pro- 
ceedings for  the  sale  of  her  property  would 
be  stayed.  The  fourth  averment  In  the 
plaintiff's  bill,  and  the  fourth  paragraph  In 
Jenkins'  answer  to  It,  considered  separately 
or  together,  are  evincive  of  th^r  mutual  ex- 
pectation of  a  postpouemeut  of  the  sale  as 
tbe  result  of  such  payment  But  this  ex- 
pectation was  defeated  by  the  refusal  of  the 
association  to  comply  with  their  request,  aud" 
thereupon  the  property  was  sold  and  con- 
veyed to  Jenkins  under  and  In  pursuance  of 
an  agreement  he  made  with  the  aasoclatlon. 
The  money  Intended  to  be  used  In  payment 
of  the  arrears  was  invested  by  Jenkins  In  the 
purcbase  of  tbe  property,  and,  although  he 
claims  to  have  an  absolute  title,  It  is  obvious 
that  the  plaintiff  is  entitled  to  a  conveyance 
on  reimbursing  him  for  his  eqjiendltnres,  the 
amount  of  which  is  not  made  dear  by  his 
answers.  In  fact  there  Is  a  material  dis- 
agreement between  the  plaintiff  and  the  de- 
fendants as  to  the  amount  due  on  h«r  debt 
to  the  building  and  loan  association,  aa  to  the* 
amount  advanced  by  Jenkins,  and  as  to  the 
amount  furnished  by  her  to  him.  A  tender 
under  auch  conditions  Is  not  required  or  prac- 
ticable. Conyngham*s  Appeal,  57  Pa.  St  474. 

The  questions  raised  by  tbe  bill  are  not 
res  adjudlcata.   The  plaintiff  is  not  seeking 
by  It  to  Invalidate  the  sale,  but  to  obtain 
from  the  purchaser  a  conveyance  of  the  prop- 
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ertj  on  the  ascertalament  end  relmburae- 
tneut  of  bis  expeudltureB.  Besides,  she  aTers 
In  tlie  bUI  timt  she  was  Dot  allowed  a  hear- 
ing on  the  rale  to  set  aslAe  the  sale.  In  view 
of  the  averments  and  answers,  the  learned 
court  below,  Instead  ot  dismissing  the  bill, 
ahoutd  have  iDTOstlgated  the  accounts,  to  de- 
tumive  the  proper  credits  to  be  allowed  for 
payment  to  the  building  and  loan  association, 
If  anj,  and  the  amounts  properly  expended 
by  Jenkins,  and  a  decree  should  thereafter 
bare  been  entered  for  the  conveTance  of  the 
property  to  the  plaintiff,  conditioned  upon 
the  payment  by  her  of  the  amount  found  to 
be  due  to  him.  within  a  reasonable  time 
fixed  by  the  decree.  Upon  reinstatement  of 
tbe  bill,  aod  InTestlgation  of  the  matters  re- 
ferred to,  all  competent  evidence  relevant  In 
the  adjustment  of  such  matters  should  be 
received.  Decree  reversed,  and  bill  reinstat- 
ed; tbe  coats  to  be  paid  by  the  apitellees. 


VnLT  T.  RBED  EI^GTRIO  00. 
Aipeti  of  BBED. 
(Sopreme  Gooit  of  FenasylTuila.  Oct.  17, 

isas.) 

BwBivaB^An&CBiMST  worn  OomaMrr— Avfbal 
— BaooxD. 

1.  On  appeal  from  a  decree  makins  absolute 
a  rule  to  show  cause  why  an  attadiment  shotild 
not  issue  for  contempt  in  refusing  to  tarn  over 
property  to  a  receiver,  only  such  fttett  aa  are 
oni&^Dted  can  be  consideredi. 

2.  Defeadaot  transferred  to  a  company  two 
patents  for  a  secret  process  for  making  elec- 
trodes, under  an  agreement  that  be  was  to 
retain  the  secret,  and  conduct  tbe  manufac- 
ture for  the  company,  which  should  be  con- 
ducted in  a  place  to  which  no  one  else  should 
be  admitted;  and  that  on  a  failure  by  the 
company  to  pay  royalties  or  falfill  its  part  ot 
the  contract  all  chemicals  and  apparatus  and 
machinery  used  in  the  manufacture  should  re- 
vert to  defendant,  and  that  he  might  take 
Imniediate  poasession  of  them.  Bdi,  that  on 
the  appointment  ot  a  receiver  for  the  com- 
pany the  defendant  was  entitled  to  the  posses- 
sion of  such  property,  and  should  be  allowed  a 
reasonable  time  in  which  to  remove  it 

3.  On  appeal  from  an  interlocutory  decree, 
mffhing  suolute  a  rule  to  show  cause  why  an 
attachment  should  not  issue  for  contempt  in 
refusing  to  torn  over  property  to  a  receiver, 
tbe  record  should  contain  a  flndlne  of  the 
facts  and  conclusions  of  law  drawn  therefrom. 

Appeal  from  court  of  common  plena,  Phila- 
delphia county. 

In  an  action  by  Ehner  D.  Wilt  against  the 
Reed  Electric  Company,  Frank  R.  Shattuck, 
receiver  of  the  latter,  applied  for  a  mle  against 
Charles  J.  Reed  to  show  cause  why  he  should 
not  be  attached  for  contempt  for  refusing  to 
torn  over  property  to  tbe  receiver.  Rule  was 
made  absolute,  and  Charles  J.  Reed  appeals. 
Berersed. 

James  W.  Laws  and  John  O.  Johnson,  for 
appdlant.   E.  O.  MIchener.  for  appellee. 

STERRETT,  C.  J.  The  attachment  pro- 
ceedings bron^t  here  for  review  were  In- 
stitnted  tor  the  purpose  of  enfordns  a  special 


Injunction  Intended  to  secure  to  the  receiver 
full  and  entire  possession  of  the  defendant 
corporation's  property  specified  in  the  decree 
recited  in  tbe  assignment  of  error.  Inasmuch 
as  the  decree  Is  merely  interlocutory,  our  con- 
sideration of  the  case  at  this  time  should  be 
restricted  to  the  undlqmted  facts  relating  to 
the  subject-matter  of  the  decree.  To  that 
end,  a  brief  reference  to  some  of  tbe  provi- 
sions of  the  contract  is  necessary.  By  the 
modified  contract  of  October  12,  1896,  the 
appellant,  Charles  J.  Reed,  undertook  to  as- 
sign to  the  defendant  company  two  patents, 
one  for  an  Improvement  In  storage  batteries, 
the  other  for  an  improvement  in  storage 
battery  electrodes,  togeths  with  all  other 
patents  and  processes  thereafter  invented  or 
discovered  by  him.  Among  other  provisions, 
It  contains  tbe  following:  "Second.  Where- 
as, It  is  necessary  and  required  tliat  a  c^^ln 
process  of  forming  the  electrode  or  battery 
plates  using  and  operating  said  patents  shall 
be  worked  secretly,  it  Is  mutually  agreed  that 
the  said  secret  process  shall  be  worked  and 
carried  on  entirely  under  the  direction  and 
supervision  of  tbe  said  Charles  J.  Reed  for 
the  said  Reed  Electric  Company.  It  is  further 
agreed  that  Oustav  Stahl,  MarceUus  T.  Mor- 
nil,  and  Charles  J.  Reed  •  «  *  shall  be 
constituted  trustees  for  both  parties  hereto; 
and  the  said  Charles  J.  Reed  shall  execute 
and  deliver  a  written  description,  fuUy  ex- 
plaining tbe  said  secret  process.  In  inch  man- 
ner that  any  other  person  learned  In  the  art 
shall  be  able  to  utilize  the  same  In  conjunc- 
tion with  the  publicly  described  portion  of 
the  said  Invention  as  contained  In  the  letters 
patent.  The  said  written  description  Aall  be 
sealed  In  the  presence  of  all  the  said  trustees, 
and  deposited  with  the  Tradesman's  National 
Bonk  of  Philadelphia,  or  such  other  d^sl- 
tory  as  the  trustees  may  agree  opon,  and, 
after  being  so  deposited,  shall  be  <^ned  only 
In  the  presence  of  and  by  consent  of  all  three 
of  the  alMve-hamed  trustees,  except  as  here- 
inafter provided.  Third.  In  the  event  of  the 
death  of  said  Charles  J.  Basd  or  his  per- 
manent disability  or  refusal,  under  tbe  terma 
of  this  agreement,  to  superintend  and  direct 
tbe  operation  of  the  said  procesa  for  the  sole 
and  exclusive  benefit  of  the  said  Reed  Elec- 
tric Company,  as  required,  then,  and  In  such 
coae.  It  may  and  shaU  be  allowed  tbe  other 
trustees  Jointly  to  examine  and  become  fa- 
miliar with  the  said  secret  process,  and  to 
do  all  things  necessary  for  tbe  omtlnued  use 
and  operation  of  the  said  procesa  and  patents 
above  referred  to.  In  the  event  of  the  death 
of  any  of  the  above-named  trustees,  tlie  va- 
cancy shall  be  fined  by  the  otber  two^  but  no 
person  shall  be  ft  trustee  who  is  not  a  stock- 
bolder  in  the  Reed  Electric  Company.  Fourth. 
It  is  also  agreed  by  the  parties  hereto  that 
no  person  except  the  said  Charles  J.  Reed 
shall  have  possession  or  knowledge  of  the 
said  secret  process  as  described  In  the  above- 
named  sealed  paper,  or  have  access,  without 
the  consent  of  the  said  Charles  J.  Reed,  to 

Digitized  by  Google 


818 


41  ATLANTIO  BBFOBTEa 


(Pa. 


aii7  place  where  aald  process  sball  be  carried 
on,  exnept  as  hereinbefore  provided."  "Slxtli. 
It  Is  further  agreed  that  if  at  any-  tlme^  the 
party  of  the  first  part  [defendant]  for  any'rea- 
son  whatever  fails  to  comply  with  any  of  the 
conditions  of  this  agreement  or  if  the  royalty 
of  the  part7  of  the  second  part  [appellant] 
ghall  at  any  time,  without  hfs  consent,  be  in 
arrears  for  more  than  six  weeks,  then,  and 
in  that  event,  all  rights,  patents,  processes, 
and  inventions,  the  seated  paper  herein  de- 
scribed, and  an  chemicals,  maclilnery,  and 
apparatus  in  use  In  working  any  secret  pro- 
cess, except  the  two  patraita  mentioned  above, 
shall  Immediately  revert  to  the  said  party  of 
the  second  part,  the  same  as  if  this  agree- 
ment had  never  been  made,  and  he  may  take 
possession  of  the  same  immediately."  In  the 
decree  apitolntlng  the  receiver  and  granting 
the  preliminary  injunction  the  receiver  was 
ordered  to,  take,  and  the  corporation  defend- 
ant, its  officers  and  agaits,  were  ordered  to 
deliver  to  him,  possesion  of  all  the  assets 
and  property,  real  or  personal,  of  any  sort  or 
kind,  belonging  to  said  corporation.  The  af- 
fidavit on  which  the  rule  for  attachmoit  Is 
based  recites  the  decree,  the  possession  of 
the  appellant,  Beed,  as  a  stoclcholder  and 
general  manager  of  the  corporation,  and  his 
refusal,  on  demand,  to  deliver  possession  to 
the  receiver,  which  demand  was  accompanied 
with  a  copy  of  tbe  Injunction,  duly  served 
on  appellant,  Beed,  on  Jane  U,  1887. 

Appellant's  answer  to  the  rule,  contains.  In- 
ter alia,  the  following  averments:  "This  de- 
ponent denies  that  he.  as  a  stockholder  or 
general  manager  of  the  Beed  Blectric  Com- 
pany, has  taken  iwssesston  of  the  factory 
building  on  the  southeast  side  of  Waterloo 
street,  •  •  •  In  the  city  of  Pblhidelpbla, 
In  which  said  company  has  carried  on  its  bus- 
iness; and  also  denies  that  he  has  Individu- 
ally, or  as  a  stockholder  or  aa  a  general  man- 
ager, tipEen  possession  of  any  machinery, 
tools,  and  appliances  belonging  to  said  com- 
pany. On  the  contrary,  deponent  alleges  that 
upon  June  4. 1897,  he  roluntarlly  turned  over 
to  the  receiver  all  the  books  and  papers  of 
the  Reed  Blectric  Company  which  were  In  bis 
possession,  and  delivered  to  the  receiver  the 
keys  and  combination  of  the  company's  safe; 
that  he  voluntarily  gave  to  the  receiver  ac- 
cess to  the  company's  building,  with  the  ex- 
ception of  certain  secret  chambers  therein, 
which  contain  deponent's  private  property, 
and  Informed  the  receiver  that  there  was  In 
said  chambers,  and  scattered  generally 
throughout  the  building,  certain  property  used 
in  working  a  certain  secret  process  for  mak- 
ing electric  storage  batteries  and  storage  bat- 
tery plates,  which  belonged  absolutely  to  de- 
ponent [under  section  6  of  the  above-recited 
agreement],  wlilch  property,  on  notice  to  the 
receiver.  It  was  deponent's  Intention  to  re- 
move; that  when  this  was  done  deponent 
would  surrender  possession  of  the  building 
to  the  receiver.  Thereupon  the  receiver  warn- 
ed the  deponent  not  to  remove  any  of  said 


proper^  from  tte  buildings,  and  demanded 
that  deponent  should  then  and  there  ddivtf 
to  htan  the  keys  to  the  bulldhic.  uid  ttke  poa- 
■esslon  at  Its  contents."  He  **furtlm  alleges 
that  flie  said  tectoiy  building  which  contains 
fbe  ai^aratoa  (or  working  said  secret  pro- 
cess Is  a  building  specially  constructed  for 
the  purpose  of  carrying  on  such  process  in  ab- 
solute secrecy  so  long  as  deponent  can  em- 
dude  every  on*  but  hhnsdf  tnm  the  build- 
ing; that  any  tme  who  obtains  an  entrance 
to  said  buildhig  could.  If  they  so  detired, 
*  *  *  readUy  open  and  obtain  entrance  to 
ttie  chambers  where  said  apparatus  now  la, 
and  discover  the  secret  process  by  which  said 
batteries  are  made,  to  the  Irreparable  damage 
of  deponent;  Uiat,  once  said  secret  proceaa  is 
discovered  by  any  one  else,  tSiej  could  oper 
ate  the  same  In  secret,  and  produce  batteriM 
similar  to  those  produced  by  deponoit,  wbo 
would  be  poweriess  to  prevent  0iem  from  do- 
ing so." 

On  hearing  and  consideration  of  the  rule, 
ttw  tollowfng  alternative  decree  was  entered 
by  tbe  court:  "That  an  attachment  issue 
forthwith  against  the  said  Charles  J.  Beed, 
as  prayed  for,  unless  he,  the  MM,  Gharies  J. 
Beed,  shall  forthwith  deUver  to  Frank  B. 
Bhattuck,  recover  of  the  defendant  company, 
fun  and  entire  possession  of  the  factory  build- 
ing bdonging  to  the  defendant  company,  situ* 
ate  on  Waterloo  street  •  •  *  and  fully  de- 
scribed hi  the  bni  of  C(»nphilnt  filed  In  this 
case,  with  the  appurtenances,  and  together 
with  all  the  machinery  and  i>ersonal  property 
therein  contained,  and  wblch  was  In  the  pos- 
session, custody,  and  contnrf  of  aald  Charles 
J.  Reed,  and  contained  in  said  building,  ex- 
cepting such  artldea  of  persmial  proper^  as 
were  claimed  by  the  said  Charles  J.  Beed  to 
be  his  exclusive  property,  reason  ot  the 
fact  that  they  were  manufactured  and  paid 
Cor  with  Us  own  funds,  and  excepting  the 
formula  for  the  aneged  secret  process  of 
manufacturing  battery  plates  on  deposit  in 
the  Tradesman's  National  Bank."  And  the 
court  furtlier  (odered  and  directed  ''that  the 
said  receiver,  when  In  possession  of  aald  per- 
sonal property,  ahaU  not  permit  any  examina- 
tion or  inspections  of  the  same  by  any  one. 
or  give  any  information  of  or  reqiectlng  the 
same;  and,  further,  that  any  Information 
wblch  he,  tiie  said  recelnr,  may  obtain  In 
reference  to  aald  secret  process  by  virtue  of 
his  ofllce  aa  receiver  shall  not  be  disclosed  by 
him  to  any  one  at  any  time." 

The  record  has  tbm  been  quoted  at  con- 
siderable lengtii  for  the  purpose  of  showing 
the  character  of  the  controversy,  and  the  na- 
ture of  rigbte  for  which  protection  la  claimed 
under  the  contract  of  the  parties.  The  title 
to  the  property  Involved  In  this  contention 
depends  on  mixed  questions  of  taw  and  facts, 
some  of  which  facte  were  disputed,  and  re- 
main undetermined.  It  would,  therefore,  be 
Improper  for  us,  at  tills  stage  the  case,  tv 
enter  upon  the  discussion  of  dtopated  ques 
tions  of  fact  with  the  view  ot  determining 
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them.  That  Bhonld  be  done  by  the  court  be- 
lovr  In  the  regular  and  orderly  way.  It  la 
Bufficleot  to  Bay  that  appellant's  rights  ap- 
pear to  be  guarded  by  carefully  drawn  and 
elaborate  provisions  In  the  agreement  of  the 
parties  from  which  we  have  quoted.  While 
the  court  appears  to  have  recognised  appel- 
lant's right  to  some  protection  under  the 
terms  of  the  agreement,  its  decree  reQUlrlng 
that  he  "shaU  forthwith  deliver  to"  the  re- 
ceiver full  and  exclusive  possession  of  the 
factory  building,  etc.,  is  not  only  Inadequate, 
but  It  practically  Ignores  his  right  to  anything 
like  substantial  protection.  He  clahned  that 
access  to  the  building  would  ^ve  access  to  the 
chambers  where  the  secret  process  was  oper- 
ated, and  that  this  would  lead  to  the  dis- 
covery of  the  process.  This  claim  Is  fully  rec- 
o^izcd  In  the  fourth  paragraph  of  the  agree- 
ment. Is  not  successfully  controverted,  and 
should  have  been  protected  by  the  decree. 
It  Is  wholly  Insufficient  that  the  receiver,  and 
he  alone,  should  be  required  not  to  disclose 
the  secret  which  the  Immediate  possession  of 
the  entire  building  would  divulge.  He  was 
not  even  entitled  to  know  what  It  was.  The 
very  least  measure  of  protection  to  which  ap- 
pellant was  entitled  was  the  privilege  of  re- 
moving within  a  reasonable  time,  not  less 
than  30  days,  under  his  own  supervision,  such 
articles,  machinery,  etc.,  as  he  had  a  right  to 
remove  therefrom.  In  view  of  the  peculiar 
nature  of  the  property  and  explicit  terms  of 
the  agreement,  he  was  entitled  to  retain  pos- 
session long  enough  to  so  remove  bis  proper- 
ty. In  addition  to  that,  the  rights  of  both 
partiea.  if  need  be.  may  be  amply  protected 
by  requiring  proper  security  pending  the  final 
determination  of  contested  rights. 

In  disposing  of  Important  Interlocutory 
questions,  such  as  this,  there  should  always 
appear  of  record  a  finding  of  the  facts,  to- 
gether with  the  conclusions  drawn  therefrom 
by  the  court  below.  Without  this.  It  ia  some- 
times difficult,  If  not  Impossible,  to  review  and 
properly  dispose  of  8,uch  cases  on  appeal  to 
this  court  The  dect^e  Is  reversed  and  set 
aside  at  plalntlfTs  co^.and  It  Is  ordered  that 
the  record  be  remitted  to  the  court  below, 
with  instructions  to  proceed,  after  due  notice 
to  the  parties,  and  enter  a  decree  in  accord- 
ance with  the  suggestions  contained  In  this 
opinion:  and  In  so  doing.  If  further  testimony 
Is  deemed  necessary,  It  should  be  taken. 


LUMBnS  T.  BIO  SANDT  LAND  ft  UANU- 
FAOTURING  CO.  (SMITH  et  aL, 
Gamlsbeea). 
(Bnprem*  Oonrt  of  Pennsylvania.   Oct  17. 

1898.) 

RsrBRCKOB— HlOHT  TO  REMeOT— ESTOPPBIf— Ck>]t- 
SXITDTIOSAL  IjAW— TkVSTBES  — QlRNlSa- 

H8:«T— Attorsst's  Fkcs. 
LA  reference  was  made  a  rule  of  conrt, 
tad  after  confirmation  of  the  referee's  report 
a  party  sought  to  set  the  reference  aaide  be- 
cause be  was  a  trustee,  and  had  no  authority 


to  consent  to  it.  The  alleged  beneficiaries  had 
assented  to  the  reference,  and  co-operated  with 
faho  in  the  proceeding  till  after  the  report  was 
confirmed.  Bdd,  that  neither  they  nor  the  al- 
leged trustee  could  question  the  validity  of  the 
reference. 

2.  P.  Jj.  1874,  p.  166,  prohibiting  a  party 
acting  in  a  fiduciary  capacity  from  snbmittiok 
the  case  to  the  court,  violates  Coast.  arL  5,  I 
27,  which  urovldes  that  parties  may  In  anj 
civil  case  dispense  with  a  jury,  and  submit 
the  decision  to  the  court 

3.  Under  Act  May  14,  1874,  providing  that 
Id  all  civil  cases  the  parties  might  snhimt  the 
decision  to  any  person  learned  in  the  law,  a 
party  who  is  a  trustee  may  consent  to  a  ref- 
erence. 

4.  Under  P.  L.  1891,  p,  35,  providing  that  in 
attachment  execution  a  garniehee  appearing 
by  attorney  may  recover  a  counsel  fee  of  at 
least  $10  where  the  case  Is  discontinued  or 
other  disposition  made  prior  to  answer  Hied, 
the  allowance  of  counsel  fees  to  each  of  a 
number  of  garnishees,  though  answers  were 
filed  and  the  Issues  tried,  will  not  be  disturbed 
on  appeal. 

'  Appeal  from  court  of  common  pleas,  FlilN 
adelphla  county. 

Actlim  by  Clarence  B.  Lnmmls,  tniBtee,. 
against  tiie  Big  Sandy  Land  &  Majinfactur^ 
ing  Company,  defendant  and  O.  F.  Smith 
and  R.  3.  Fongeray,  Individually  and  as  trus- 
tees for  defendant  gamlsbeeB.  From  an  or- 
der dlscbaivlng  a  rale  to  show  canse  why 
the  reference  on  the  attachment  ezecutl<m 
Bbonld  not  be  set  aside,  plalntlfT  appeals^ 
Affirmed. 

Keator  &  Freemann  and  John  Q.  Johnson^ 
for  appellant  J.  W.  M.  MewUn,  for  appel- 
lees. 

STERRETT,  0.  J.  Plaintiff's  action  of  as< 
Bumpslt,  brought  In  September,  1898,  waa 
so  proceeded  In  that  on  March  22,  1896,  Judg- 
ment was  entered  against  the  defendant 
company,  on  the  verdict  previously  rendered. 
In  favor  of  plaintiff,  for  $8,660,  with  Interest, 
etc.  No  appeal  appears  to  have  been  taken 
from  this  Judgment,  and  It  thus  became  a. 
final  and  conclusive  adjudication  of  plain- 
tifTs  right  to  maintain  the  action,  etc.  On 
the  day  judgment  was  entered,  an  attach- 
ment execution  was  Issued;  and  0.  F.  Smith 
and  J.  R.  Fougeraj,  Individually  and  as 
trustees  of  the  defendant  company,  were 
summoned  as  garnishees.  After  Interroga- 
tories were  answered,  and  plea  to  the  at- 
tachment was  filed,  on  June  10,  1896,  by 
written  agreement  of  the  parties,  all  matters 
In  controversy  In  the  attachment  proceed- 
ings were  submitted  to  Walter  E.  Rex,  Esq.. 
as  referee,  under  the  act  of  May  14,  1874.  A 
constituent  part  of  that  agreement  was  that 
the  reference  should  be  made  a  rule  of  courts 
etc.  With  the  knowledge  and  active  partic- 
ipation of  all  the  parties  In  interest,  so  far 
as  appears,  the  matters  In  controversy  thus 
submitted  to  the  referee  were  so  proceeded 
in  that  on  July  7,  1897,  he  filed  his  report 
"finding  In  favor  of  the  gamlBhees."  Twa 
supplemental  reports  were  afterwards  filed, 
and  also  numerous  exceptions,  etc.  On  No- 
vember 6,  1897,  the  excepdoM  were  jdls- 
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missed,  "and  tbe  report  of  the  referee  con- 
firmed," by  tbe  court.  As  between  the  plaln- 
titt  and  the  garolBhees,  tbe  controTersy  waa 
thus,  for  the  tlnie  being,  narrowed  down  to 
the  question  of  costs  in  the  attachment  pro- 
ceedings. After  sundry  dilatory  proceedings 
on  the  part  of  the  plaintill.  etc.,  he  obtained, 
January  13,  18S8,  a  "rule  on  tbe  garnishees 
to  show  cause  why  tbe  agreement  of  refer- 
ence should  not  be  set  aaide,  the  appoint- 
ment of  referee  Tacated,  and  his  report,  as 
well  as  all  proceedings  before  him,  set  aside; 
proceedings  before  him  to  stay  meanwhile." 
In  their  answer  to  this  rule  and  the  petition 
on  which  it  was  based,  the  garnishees  specifi- 
cally deny  plaintiff's  statement  that  he  "was 
then  and  still  Is  acting  as  trustee  for  eight 
different  persons,  one  of  whom  is  also  trustee 
for  another  estate,  and  whose  respective  In- 
terests la  said  Judgment  vary  from  one-flfth 
to  one-twentieth  thereof."  On  tbe  contrary, 
they  aver  that  plaintiff  Is  "not  a  trustee  for 
any  one  in  this  cause,  and  that  the  addition 
Cof  the  word  'trustee']  to  his  name  as  plain- 
tiff is,  as  they  are  advised  by  counsel,  with- 
out legal  slgniflcance."  They  further  "aver 
the  facts  to  be  as"  therein  set  forth,  includ- 
ing an  arerment,  In  substance,  that  plaintiff, 
who  styles  himself  "trustee,"  Is  simply  a  le- 
gal plaintiff  for  other  persona,  whose  names 
hare  theretofore  been  suggested  to  them  of 
record  "as  use  plaintiffs,"  and  that  he  is  not 
acting  in  a  fiduciary  capacity,  within  the 
meaning  of  the  act  of  May  14,  1S74  (P.  L. 
166),  and  the  act  of  April  22, 1S74  <P.  L.  109). 
tt  does  not  appear  that  any  replication  was 
filed  to  s&id  answer,  or  that  any  testimony 
was  taken  in  support  of  the  rule.  '  Five  days 
after  tbe  rule  to  show  cause  was  granted. 
It  was  discharged  by  the  court;  and  on 
March  B,  1898,  this  appeal  was  talien  by  the 
plaintiff. 

The  specifications  of  error  are  numerous, 
—28  In  all,— but  very  few  of  them  require 
q>eclal  notice.  The  first  and  second  may  be 
considered  together.  In  substance,  they 
charge  error  in  not  vacating  tbe  referee's  ap- 
pointment, and  setting  aside  all  proceedings 
thereunder,  on  the  ground  that  the  plain- 
tiff "was  acting  In  a  fiduciary  capacity,"  and 
was  therefore  without  authority  to  become  a 
party  to  the  reference.  Assuming,  for  argu- 
ment's sake  alone,  that  plaintiff's  construc- 
tion of  the  acts  of  AprO  22  and  May  14. 
1874,  Is  correct,  there  appears  to  be  nothing 
In  either  the  pleadings  or  proo^  to  warrant 
the  conclusion  that  plaintiff  was  In  fact  act- 
ing in  a  fiduciary  capacity,  within  the  mean- 
ing of  said  acts  as  construed  by  him.  As 
we  have  seen,  his  averment  (In  tbe  petition 
for  rule  to  show  cause,  etc.)  that  he  "was 
then,  and  still  Is,  acting  as  trustee  for  eight 
different  persons,  one  of  whom  is  also  trus- 
tee for  another  estate,  and  whose  respective 
interests  In  said  judgment  vary  from  one- 
fifth  to  one-twentieth  part  thereof,"  was  dis- 
tinctly traversed  and  denied  by  the  appel- 
lees  Hie  effect  of  ttieir  responsive  answer 


was  not  overcome  by  any  sufficient  evidence. 
On  tbe  contrary,  the  weight  of  the  evidence 
Is  that  the  right  of  action  was  in  tbe  plain- 
tiff, and  the  other  persons  referred  to  had  at 
most  only  an  equitable  interest  in  the  re- 
sult of  the  suit.  Moreover,  the  evidence  tend- 
ed to  show  that  said  parties,  with  full  knowl- 
edge of  tbe  reference,  aasented  thereto,  at 
least  tacitly,  and  actively  co-operated  with 
the  legal  plaintiff  in  tbe  proceedings  until 
after  the  referee's  report  was  filed  and  con- 
firmed by  the  court  Under  tbe  circumstan- 
ces, and  especially  In  view  of  tbe  fact  that 
the  reference  was  made  a  rule  of  court, 
neither  they  nor  tbe  plaintiff  should  be  per- 
mitted to  question  the  validity  of  the  refer- 
ence after  the  same  was  fully  executed,  and 
the  referee's  report  confirmed. 

But,  aside  from  tbese  considerations,  we 
think  the  agreement  to  refer,  etc.,  should  be 
sustained  as  a  valid  exercise  of  the  right 
then  vested  by  law  In  tbe  parties  thereto. 
In  other  words,  the  case  was  one  which,  in 
the  language  of  the  act  of  May  14.  IS74,  the 
parties  thereto  might  have  "legally,  by  agree- 
ment In  writing,"  submitted  to  "the  court  in" 
which  it  was  then  pending,  and  consequent- 
ly they  bad  a  legal  right  to  submit  tbe  same, 
"In  like  manner,  by  written  agreement,  •  •  • 
to  tbe  decision  or'  tbe  referee  learned  In  the 
law,  etc.,  as  fully  and  effectually,  to  an  in- 
tents and  purposes,  as  they  could  have  sub- 
mitted it  to  the  decision  of  tbe  court  below 
under  section  27  of  article  B  of  the  constitu- 
tion, which  declares:  "The  parties,  by  agree- 
ment filed,  may  in  any  civil  case  dispense 
with  trial  by  jury  and  submit  tbe  decision  of 
such  case  to  the  court  having  jurisdiction 
thereof,"  etc.  The  right  thus  rested  In  tbe 
parties  to  "any  civil  case"  Is  as  broad  and 
comprehensive  as  language  could  possibly 
make  it  It  was  given  without  any  qualifi- 
cation or  restriction  to  any  person,  natural 
or  artificial,  that  Is  competent  to  bring,  main- 
tain, or  defend  any  civil,  action,  and  It  can- 
not he  abridged  or  qualffled  by  either  legis- 
lative or  Judicial  actlojy  In  proceeding  to 
enact  a  law  for  the  pur^^ose  of  carrying  into 
effect  the  constitutional  provision  above 
quoted,  and  regulating  the  practice  thereun- 
der, the  legislature  were  discharging  a  con- 
stitutional duty;  but  when  they  undertook 
in  tbe  act  of  April  22,  1874,  to  limit  Its  opera- 
tion and  narrow  its  scope  by  excepting  "those 
acting  in  a  fiduciary  capacity,"  they  over- 
stepped the  line  of  official  duty.  They  cleai^ 
ly  had  no  such  power,  and  the  exception  that 
was  evidently  Introduced  for  that  purpose 
was  nuil  and  void,  and  the  act  should  be 
read  as  though  the  exception  had  never  been 
introduced  and  made  part  of  the  act.  lo 
passing  the  act  of  May  14,  1874,  the  leg- 
islature evidently  Intended  to  provide  for  mit>- 
mission  of  civil  cases  to  a  referee  learned  fn 
the  law,  etc.,  In  all  cases  embraced  in  the 
constitutional  provision  above  quoted,  so  that 
tbe  parties  to  all  snch  cases  might  at  their 
election,  submit  tbeim  rither  to  the  pn^i 

Digitized  by  GooQle 


Fa.)  CARLISLE  OAS  ft  WATER  CO.  t.  CARLISLE  WATER  CO.  321 


court  or  to  a  cefeEoe^  It  declares  "tliat  in 
all  dTll  noiti  or  cam  wUcb  tbe  parties  may 
legally,  br  •sreomait  In  wrlUngp  mbmlt  to 
tbe  deelBlon  of  the  court  •  •  *  the  pix^ 
ties  may*  In  like  nuuuwr,  by  written  agree- 
ment, snbmlt  the  case  to  the  decision  of  any 
person  learned  In  the  law,  who  la  antiiorlsed 
to  act  aa  an  attanney  in  the  snpreme  court  ot 
this  state."  Beading  tbe  eonstltntlonal  pro- 
TlaioD  as  we  And  It,  and  lb«  act  of  April  2% 
1874,  as  n  should  be,  namely,  without  the 
unauthorised  ocepthm  to  which  reference 
has  been  made.  It  Is  very  evident  that  the 
parttes  to  tbe  present  case  could  have  le- 
gally sobmltted  the  dedakm  of  their  case  to 
the  court  in  which  It  was  then  pending;  and 
It  is  equally  dear  that  they  had  a  right  to 
submit  It  In  like  manner,  as  they  did,  to  tiie 
refrne  of  their  choice.  The  right  to  submit 
the  decision  of  cItII  cases  to  the  courts  was 
Tested  In  the  pftrtles  thereto  by  the  consti- 
tution; and  the  act  i^Msed  to  carry  it  Into 
effect  could,  at  most,  regulate  the  practice 
under  It  Any  attempt  to  limit  or  restrict  the 
exercise  of  the  right  was  necessarily  Inef- 
fectnaL  CampbcU  t.  Fayette  Oo,  127  Pa.  8t 
Se,  17  Atl.  882,  was  rightly  decided  on  the 
controlling  fact  of  that  case,  and  It  was  un- 
necessaxy  to  go  beyond  ttiat  WbUe  the  xef- 
oee  ariected  by  Ibe  parties  In  that  case  was 
admittedly  leaned  in  tbe  law,  be  was  clear- 
ly not  authorised  to  act  as  an  attorney  of 
this  conrt  ud  tberetoftwe  IsAed  one  of  tbe 
essential  quaUfleatlons  of  a  referee  required 
by  tbe  constltutlott. 

Under  the  twelfth  spedflcatUu,  plaintiff 
cmtenda  that  the  allowance  of  counsel  fees 
to  eadi  of  the  garnishees  was  wholly  unau- 
tboriied.  He  awears  to  have  reached  this 
concinskHi  by  mlseonstmtng  tbe  act  of  April 
29.  1801  <P.  Lb  86),  passed  **to  prevent  vexa- 
tlons  attadmientB,**  etc.  We  have  no  doubt 
that  act,  pn^teriy  oonstmed.  Is  applicable  to 
cases  sodi  as  ibla,  and  we  see  no  reason  ft» 
our  interfering  with  the  actlm  of  ttie  court 
hi  tbe  premises. 

We  find  DO  error  in  any  of  the  learned  ref- 
erees Undlngs  of  fact  or  conclusions  of  law, 
nor  in  his  refusal  to  llnd  certain  facts  refer* 
red  to  la  some  of  tbe  ^edficaUona  There 
Is  nothing  In  any  of  t3ie  spedflcatlons  that  re- 
quires farther  notice.  They  are  all  overruled, 
and  tbe  decrees  of  tbe  court  below  are  af- 
firmed, and  appeal  dismissed,  at  appellant's 
costs. 


CABLISLB  OAS  ft  WATBB  GO.  et  sL  v. 
CARU8L1B  WATBR  00.  et  sL 

(Supreme  Oourt  of  FennsylvaDla.  Oct  17, 
180&) 

KunoiUL  Coarouncnra  —  Powsss  —  WAnn- 
woBsa 

Where  a  boroogh  has,  by  leslBlatlTe  au- 
thorl^,  eonatrorted  its  own  manlcipal  water- 
works by  meana  of  ^n  authorised  partnership 
witii  a  water  eompsny.  It  cannot,  while  auch 
tegialatioa  exists,  and  it  is  supplying  itaelf 
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with  water  therennder,  enter  Into  another  con- 
tract for  water  with  a  private  corporation, 
where  tbe  statute  authorizes  it  merely  to  adopt 
either  one  of  the  two  methods. 

Appeal  from  court  of  common  pleas,  Cum- 
berland county. 

Bill  for  an  Injunction  by  the  Carilsle  Gas 
&  Water  Company  and  another  against  tbe 
Carlisle  Water  Company  and  others.  From 
a  decree  for  plaintiffs,  defendanta  appeaL 
Affirmed. 

M.  B.  Olmsted,  J.  B.  BanUta,  and  A.  a 
Btamm,  for  appellants.   John  B^iys  and  W. 

F.  Sadler,  for  appellees. 

DEAN,  J.  In  Carlisle  Gas  A  Water  Co.  v. 
Oarliale  Water  Co.,  182  Pa.  St.  17,  37  AtL  821, 
Is  a  full  statement  of  the  facts  as  they  ex- 
isted up  to  tbe  date  of  decree  in  that  case, 
and  we  need  not  repeat  them.  Oar  opinion 
was  that  the  peculiar  charactw  of  the  pre- 
liminary organization  and  future  manage- 
ment of  the  Carlisle  Gas  &  Water  Company, 
as  wen  as  the  special  legislation  relative  to 
It,  and  tbe  action  of  tbe  borough,  made  tte 
works,  when  conetructed.  In  a  large  degree, 
mnnlclpal  waterworks.  Consequently  they 
came  within  tbe  decisions  In  White  v.  City 
of  MeadvUle,  177  Pa.  St  643,  85  Atl.  69S; 
Metzger  v.  Borongh  of  Beaver  Falls,  ITO  Pa. 
St  1.  86  Aa  1134.  Since  then  two  cases 
have  been  decided  directly  on  tbe  Une  of 
those  decisions:  Wilson  v.  Borough  of  Roch- 
ester, 180  Pa.  St  609,  38  Atl.  186,  and  Welsh 
V.  Borough  of  Beaver  Falla,  186  Pa.  St  578, 
40  Atl.  784.  In  all  these  cases  we  held  that 
by  the  present  legislation  on  tbe  subject  ft 
municipality  was  authorized  to  adopt  one  of 
two  methods  to  supply  Itself  with  water: 
(1)  It  could  construct  and  operate  Its  own 
works  by  municipal  taxation;  or  (2)  It  could 
contract  with  a  private  corporation  to  con- 
struct works  and  to  snpply  tbe  municipality 
with  water.  We  further  held  It  could  not  adopt 
both  methods,  and  have  them  In  operation  at 
the  same  time.  The  selection  of  one  was 
necessEirlly,  under  the  law,  a  final  rejection  of 
the  oflier,  aa  long  as  the  first  continued  the 
supply  accordlag  to  law.  Soon  after  the  de> 
cree  in  Carlisle  Gas  &  Water  Co.  v.  Carilsle 
Water  Co.,  supra,  an  elaborate  ordinance  was 
adopted  by  the  borough  council,  wblcb,  appar* 
ently,  aims  to  eliminate  the  municipal  feature 
from  the  Carlisle  Gas  &  Water  Company  or- 
ganlzatlon  and  give  It  solely  the  character  of 
a  private  corporation,  and  thus  place  It  on  a 
footing  with  all  other  private  corporations 
ministering  to  tbe  public  necessity  and  com- 
fort After  assuming  the  power  to  thus 
denude  Itself  of  Its  municipal  works.  It  gives 
format  consent  to  the  Carilsle  Water  Com- 
pany to  lay  Its  pipes  upon  tbe  streets  and 
ulleys  of  tbe  borough,  and  to  thereby  supply 
it  and  tbe  Inhabitants  thereof  with  wa^r, 
upon  certain  conditions,  tbe  principal  ones 
being:  (1)  That  the  company  shall  provide 
fire  plugs  to  be  put  In  and  maintained,  at 
Its  own  cost  by  tbe  defendant  company,  and 
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for  a  supply  free  of  charge,  through  such  fire 
plugs,  of  all  the  water  required  for  the  ex- 
tlnguiflfameiit  of  fires,  and  for  the  proper 
uerclse  and  use  of  the  fire  engines  and  fire 
companies  In  the  said  borough,  at  all  times. 
(2)  The  borough  shall  have,  before  all  others, 
the  option  to  purchase,  at  any  time  within 
20  >ears,  the  entire  plant  and  property  of  the 
comiMDy-  (3)  An  agreement  shall  be  made 
requiring  the  company,  at  the  election  of 
the  borough,  within  one  year  after  water  Is 
Introduced,  to  cause  the  stock  of  the  borough 
In  the  Carlisle  Gas  &  Water  Company  to  t>e 
purchased  at  the  Talne  of  928,100. 

Under  any  reasonable  Yiew  of  this  boTough 
leglBlatlon  accepted  by  the  company,  what 
was  it  but  a  contract  with  a  private  corpora* 
tlon  to  supply  water  for  municipal  purposes 
after  the  borough  had  already,  In  a  very 
peculiar,  thou^  lawful,  manna:,  constructed 
its  own  municipal  works?  As  w«  have  de- 
cided In  the  case  between  the  same  parties 
already  referred  to:  "But  here  there  was 
more  tiian  authority  to  Invest  the  taxpayers* 
mon^.  The  Investment  waa  to  be  followed 
by  municipal  government  tai  expraidltuie  and 
management,  by  a  fixed  representation,  ap> 
pointed  by  tiie  municipality,  over  which  ap* 
polntment  tho  stockholders  of  the  corpora- 
tion had  not  the  least  contnd.  Neither  could 
the  municipality  exercise  any  ctuitrol,  as 
sto^luOders,  In  the  appointment  of  the  other 
Biz  managers.  They  had  more  than  the 
rights  of  stockholders  In  the  appointment  of 
three  managers;  they  had  ncne  whatever  In 
the  appointment  ot  the  oOwr  rix.  It  was 
apparently  the  Intentltm  to  create  In  the  bor- 
ough an  undivided  tme-thlrd  ownership  of 
the  works,  dearly,  to  this  extent,  by  ex- 
press legislative  authority,  they  were  bor^ 
ongh  watmrorks.  But  whether  an  author- 
ised municipal  partnership  In  waterworks, 
or  an  authorised  municipal  fractional  owner* 
ship.  Is  a  corporation  to  supply  water  to  the 
borough.  It  takes  this  wat^  company  out  of 
the  list  of  exclusively  private  corporations, 
and,  to  a  certain  extent,  constitutes  It  a  pub- 
lic or  municipal  Institution."  It  was  also 
found,  on  the  evidence  In  that  case,  that,  un- 
der the  legislation  Oien  existing,  the  borough 
bad  supplied  itself  with  an  abundance  of 
pun  water,— had  exercised  the  municipal 
function  conferred  upon  It  by  the  l^istature. 
In  adopting  one  of  the  methods,  municipal 
works,  notwithstanding  the  hybrid  diaracter 
of  the  organisation.  Having  done  so.  Its 
power  Is  exhausted.  It  cannot  enter  Into 
another  contract  with  another  corporation 
while  that  legislation  faces  It  The  plan  Is 
sn  attempt  to  evade  the  conseqaoices  of  the 
fwmer  decree  by  a  somewhat  different  meth- 
od, but  by  one  which,  when  scruttnised.  Is 
just  as  nnlawfuL  "Cannot,**  asks  the  appe- 
lant. "Uie  borough  give  consent  to  another 
company  to  lay  Its  pipes  upon  the  streets 
and  alleysl"  That  Is  not  the  question,  and 
we  do  not  answer  it.  We  hold  It  cannot  sup- 
ply, by  cmtract  with  another,  that  which  It 


has  Itself  already  supplied  by  lawfully  au- 
thorised municipal  action.  "Cannot,**  again 
asks  appellant,  "the  borough  sell  Its  stock  in 
the  old  company  at  a  fair  price?"  That  Is 
not  the  qnestlcm  eltha,  and  we  do  not  an- 
swer it,  further  than  to  say  It  cannot  sell  the 
old  atock  at  any  price,  as  part  of  the  consid- 
eration of  a  contract  violative  of  the  law. 
The  decree  ot  the  court  bdow  Is  afflrmed. 
and  the  appeal  la  dismissed,  at  crata  <tf  ap- 
pellant 


MEDABA  V.  DU  BOIS. 

(Snpreme  Court  of  PennsylTaota.    Oct  17, 
1898.) 

BOUXDARIBS  —  DbSOKIPTIOK    IW    DlBD  —  PaRTI 

Walls— Vbhdos  atxd  Pubchaseb. 

PlaintiiT,  having  agreed  to  coorey  to  de- 
fendant "a  certain  lot  or  piece  of  ground,  with 
the  messuage  or  tenement  thereon  erected,  sit- 
uate on  the  south  side  of  L.  street  west  of 
8Sth  street  *  *  *  containing,  in  front  or 
breadth  on  said  L.  street  2G  feet  and  extend- 
ing, of  that  width,  in  length  or  depth  Bouth- 
ward.  175  feet  to  I.  atreet  known  aa  3816  L. 
street,"  tendered  a  deed  porporting  to  conv^ 
*^  that  certain  lot  or  piece  <tf  ground,  with 
tne  messuage  or  tenement  thereon  erected,  sit- 
uated on  the  Booth  Bide  of  L.  street  at  the  dis- 
tance of  175  feet  eastward  from  the  east  side 
of  89th  street  •  •  •  containing,  in  front 
or  breadth  on  said  It.  street  25  feet  and  ex- 
tending, of  that  width,  in  length  or  depdi 
Boothward,  between  parallel  lines,  at  right  an- 

fles  with  said  U  street  176  feet  to  I.  street" 
t  appeared,  on  a  eorvey  procured  by  defend- 
ant that  the  lot  for  which  each  deed  was  ten- 
dered contained,  as  a  matter  of  fact,  2B  feet  6 
IncheB  front  by  176  feet  deep.  The  house  on 
the  lot  in  question  had  been  built  in  connectioa 
with  one  on  the  lot  adjoining  on  the  west, 
the  then  owner  of  both  lots,  the  center  line 
of  the  party  wall  thereof  braig  a  few  indiea 
weBt  of  the  divisira  tine  between  auA  lots. 
PlaintifTB  remote  predecesaor  in  title  became 
the  owner  of  both  lots  by  pnrchaae  at  BherllTa 
sale,  the  preutBes  b^ng  deBcribed  separateij*. 
In  hlB  deed,  as  "two  ontLaUhed  mMSuages  and 
lots  of  ground,  with  Mansard  roofs,  sttoate 
on  the  south  side  of  I*  street  at  the  respect! re 
distances  of  160  and  175  feet  east  of  39th 
street  each  being  26  feet  front,  on  L.  street, 
and  In  depth  175  feet  to  I.  street"  and  after- 
wards conveyed  in  fee  the  eastern  house  and 
lot  to  one  from  whom,  through  mesne  convey- 
ances, plalotiflF  acquired  title,  describing  the 
premlBes  as  beginning  176  feet  east  of  Thirty- 
Ninth  street  etc.  BHd,  that  the  deed  tendned 
was  sufficient  to  convey  in  fee  to  defendant 
the  whole  of  the  eastern  "messuage"  or  house, 
from  the  western  boundary  thereof,  at  the 
center  line  of  the  party  wall,  and  the  land  on 
which  such  house  stands,  together  with  the 
residue  of  the  lot  on  the  easterly  side  of  such 
center  line  extended  northerly  «id  southerly 
to  ei^  of  the  streets  dedgnated. 

Appeal  from  court  of  common  pleaa,  Phila- 
delphia county. 

ABSumpait  by  Edward  K.  Medara  against 
William  lu  Dn  BoIs.  From  a  Judgment  In 
favor  of  defendant  plalntlfl  appeals,  Be- 
versed. 


William  Kelley  and  John  M.  Sidings,  for 
appellant  Rowland  SI^Auis  and  B.  U  Asb- 
hurst  for  appeUes. 
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STBBBETT,  0.  J.  Tbls  action  Of  MSnmp- 
■It  was  broni^t  to  recover  the  unpaid  reddne 
ot  pnichase  money  for  a  '\iertain  lot  or  piece 
of  ground,  with  the  messnage  or  tenement 
tliereon  oected,  dtnate  on  the  wntb  side  of 
Locust  Btieet.  west  of  Thbrty-Blghth  street, 
In  ttie  Twen^-Serenth  ward  of  the  city  of 
Philaddphla,  coutBlnlng,  In  front  or  brotdth 
on  said  Locust  street,  twenty-flve  feet,  and 
extending  ot  that  width,  in  length  or  depth 
southward,  one  hundred  and  serenty-flTe 
feet;  to  Irrlng  street,  known  as  3816  Locust 
street,"  which  by  written  agreement  of  May 
20,  1896  (tnm  which  the  foregoing  descrip- 
tion la  quoted,  the  plaintiff  agreed  to  sen, 
and  the  defendant  agreed  to  purchase,  for 
the  cuudderatlon  and  on  the  terms  set  forth 
in  BiUd  agreement  The  defense  that  was 
successfully  Intwposed  In  the  court  below 
was  not  that  plalntlfl's  title  to  the  lot  "known 
as  No.  3816  Locust  street,"  described  In  the 
for^frfng  quotation  from  the  agreement,  warf 
defectlTe  or  unmarketable,  bnt  that  the  prem- 
ises, as  described  In  and  conr^ed  by  the 
deed  tendered  1^  plaintiff  to  defendant,  are 
different  from  those  described  In  said  agree- 
DiMit,  In  this:  That  said  deed  does  not  In- 
clude a  narrow  strip  of  land,  8%  Inches  wide 
In  front,  and  6^  inches  wide  in  the  rear,  on 
the  west  ^e,  which  plaintiff  by  said  agree- 
motit  undertook  to  oinTey,  and  which  should 
therefore  be  Included  In  the  description  con- 
tained In  the  deed. 

By  agreement  filed,  trial  by  Jury  was  walT- 
ed,  and  the  dedslon  of  the  case  submitted  td 
the  court  below.  No  exceptions  having  been 
filed  to  the  leanwd  trial  Judge's  findings  of 
fact,  the  question  Is  one  of  law.  Tlx.  whether, 
upon  the  facta  found,  the  titie  tendered  to  de- 
fendant la  good  and  marketable?  The  deed 
tendered  by  plaintiff  purports  to  convey  "all 
that  certain  lot  or  piece  of  ground,  with  the 
mesana^  or  tmement  thereon  erected,  sit- 
uated on  the  south  side  of  Locust  street,  at 
the  distance  of  one  hundred  and  seventy-five 
feet  eastward  from  the  east  side  of  Thirty- 
Ninth  street;  •  •  •  containing  in  front  or 
breadth  on  said  Locust  street  twoity-flve 
feet,  and  extending,  of  that  width.  In  length 
or  depth  soathward.  between  paiaUd  lines, 
at  right  an^es  with  said  Locust  street,  one 
hundred  and  seventy-five  feet,  to  Irving 
street,— being  the  same  premises  which  Ed- 
win C.  Nevln,  by  indenture  bearing  date  the 
29th  day  of  May,  1884.  and  recorded,  «  •  • 
granted  and  conveyed  unto  the  said  Sdward 
K.  Medara  In  fee."  It  appeared  from  the 
survey  procured  by  the  defendant  tiut  the 
lot  for  which  the  deed  aforesaid  was  ten- 
dered Mm  by  the  plalntlfl  contained,  as  a 
matter  of  fact,  25  feet  6  Inches  front  by  176 
feet  deep,  to  Irving  street.  Early  In  1874, 
the  then  owner  of  lota  8Si6  and  8818  Locust 
street  erected  therecm  a  pair  (tf  dwelling 
houses  connected  together  by  an  ordinary 
division  or  party  walL  In  April,  1874,  John 
W.  EJverman  became  the  owner  in  fee  of 
these  contiguous  houses  and  lots,  by  purchase 


at  sherifTs  sale.  In  llie  sheriff's  deed  "the 
premises  are  described  separately  as  two  un- 
finished two-story  messuages  and  lots  of 
ground,  with  Mansart  roofs,  sltnate  on  the* 
south  side  of  Locust  street  at  the  respective 
distances  of  one  hundred  and  fifty  and  one 
hundred  and  seventy-five  feet  east  of  Thlr^- 
Ninth  street,  each  bdng  26  feet  front  on  Lo- 
cust street;  and  In  depth  one  hundred  and 
seventy-^ve  feet  to  Irving  street"  The  title 
to  both  houses  and  lota,  thus  concarrently 
acquired  by  Bverman,  remained  In  him  until 
March  18,  1S75,  whoi  he  conveyed  In  fee  to 
Winiam  Thompson  the  eastern  house  and  lot, 
describing  the  same  as  b^[lnnlng  176  feet  east 
of  ThUty-Nlnth  street  eto.;  and  on  October  23, 
1876,  he  conveyed  In  fee  the  other  house  and 
lot  to  William  Howell,  Jr.,  In  whom  the  title 
still  remalni.  The  division  or  party  wall  be- 
tween the  two  bouses  was  finished  and  com- 
pleted In  April,  1874,  and  remains  now  as  it 
was  then.  The  center  of  said  wall  was  and 
Is,  of  course,  the  dividing  line  between  the 
two  houses.  In  other  words,  the  eastern 
half  of  said  wall  belonged  to  and  formed 
part  of  the  house  or  messnage  erected  on  the 
eastern  lot;  and  the  western  half.  In  like 
manner,  formed  part  of  the  house  erected  on 
the  western  lot  The  division  or  party  wall 
was,  and  continues  to  be.  practically  an  artl- 
fidal  monument  on  the  ground,  the  center  of 
which  longitudinally  Is  virtually  the  westerly 
line  ot  the  one  property  and  the  easterly  line 
of  the  other;  so  that  when  Overman  con- 
veyed the  eastern  house  and  lot  to  Thompson, 
the  latter  tho^by  acquired  title  to  that  line, 
as  the  westeriy  line  of  his  purchase.  In  like 
manner,  when  Howell  afterwards  purchased 
the  western  house  and  lot  he  acquired  ex- 
clusive title  to  nothing  east  of  that  Une,  but 
only  to  the  adjoining  house  and  lot  west  of 
said  line.  This  necessarily  follows  from  a 
proper  apidlcatlon  of  the  well-established  rule 
that  monumente  on  the  ground  must  in«vall 
over  measurements.  Speaking  of  the  "par^ 
wall,"  In  Warfel  v.  Knott  128  Pa.  St  628,  IS 
AtL  800,  this  court  said,  "It  was  a  permanent 
monument  which  fixed  the  location  of  the 
south  line,  and  the  north  line  was  Just  twen- 
ty-two feet  from  [the  middle  of  the  party 
wall],  and  parallel  with  it."  In  Lodge  v. 
Bamett  46  Pa.  St.  477,  Mr.  Chief  Justice 
Agnew  said:  "The  courses  and  distances  In 
a  deed  always  give  way  to  the  boundaries 
found  on  the  ground,  or  supplied  by  proof  of 
their  former  existence,  when  the  marks  or 
monumente  are  gone.  So  the  return  of  a 
survey,  even  though  official,  must  give  way 
to  the  location  on  the  ground,  while  the  pat- 
ent the  final  grant  of  the  state,  may  be  cor- 
rected by  the  return  of  survey,  and.  If  It 
also  differs,  both  may  be  rectified  by  the  work 
on  the  ground.  *  *  *  If  titles  were  to  de- 
pend upon  the  fluctuations  of  the  compass,  or 
errors  of  the  chato  or  rod  pole  upon  measure- 
ments of  angles  or  of  distances.  Instead  of 
the  lines,  monuments,  and  marks  upon  the 
ground.  It  would  open  the  door  to  a  flood  of 
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UUgBtion.'*  Kothlns  li  better  settled  than 
tbe  law  of  this  state  od  Uila  subject,  and  our 
books  are  fnU  of  cases  lUustratiiiff  Its  api^- 
catlon  to  the  varying  facts  of  each. 

In  hla  first  condudon  of  law,  the  learned 
trial  Judge  found  that  "by  the  agreemeat  of 
sale  of  iiaj  20, 1896.  the  plalntlfl  undertook 
to  couTey  to  the  defendant  a  house.  Mo.  3S1S 
Locust  street  The  fair  lDtendm«it  of  the 
agreement  la  that  Jt  should  Include  one-half 
of  the  party  wall  In  the  west  side  of  the  prem- 
ises." Thus  tat  be  was  undoubtedly  correct; 
but  when  he  proceeded  to  Ignwe  the  fact  that 
the  party  wall  Is  a  monument  on  the  ground, 
and  gave  cmntrolUng  effect  to  tbe  line  as  diown 
by  the  surrey  alone,  he  was  Just  as  dearly 
wrong,  and  the  result  was  that  his  first  con- 
dudon  of  law,  as  a  whole,  is  dearly  erroneous. 
Substantially  the  same  error  underlies  the  sec- 
ond conclusion  of  law.  On  the  contrary,  he 
should  bare  held  that  the  owner  and  builder 
of  the  twin  houses,  designed  to  be  occupied 
as  separate  dwellings,  having  located  and 
constructed  the  dividing  wall  between  them 
as  be  did,  must  be  held  to  have  Intended 
the  same  for  a  puty  waU,  and  tbe  center 
Ihie  thereof,  extended  longitudinally  fnnn 
street  to  street,  to  be  the  dividing  Une  be- 
tween the  two  properties,  and  that  the  first 
vendee  of  Everman,  the  purchaser  at  the 
sberUTa  sale,  acquired  a  title  In  fee  to  one- 
half  of  said  wall  and  tbe  house  and  lot  east 
of  said  line.  In  principle,  at  least,  this  would 
have  been  in  harmony  with  the  dedslon  of 
this  court  in  'Western  Nat  Bank's  Appeal,  102 
Pa.  St  171.  182.  If  the  former  owner,  In 
Improving  the  two  lots,  had  been  careful  to 
locate  the  center  Une  of  the  party  wall  be- 
tween tbe  two  bouses  on  what  now  appears 
by  the  survey  to  be  the  Une  between  the  two 
lots,  no  question  of  discrepancy  or  interfere 
ence  would  probably  have  arisen.  Bu^  when 
the  twin  houses  were  being  erected,  be  owned 
both  lots,  and  the  houses  bqtpened  to  be  so 
located  that  the  center  line  of  the  party  wall 
appears  to  be  a  few  inches  west  of  the  line 
between  the  two  lota  as  ahown  by  the  surrey. 
By  tbe  sheriff's  sale  In  1874.  both  lota,  with 
the  buildings  thereon  erected,  passed  concur^ 
renUy  to  Everman,  who,  while  thus  Invested 
vrith  the  title  to  both  houses  and  lots,  con- 
veyed the  eastern  property  to  William  Thomp> 
son,  by  a  deed  which,  properly  construed, 
conveyed  the  whole  of  the  eastern  house  and 
lot  located  east  of  the  center  line  of  said 
party  waU,  extended  from  street  to  street 
By  that  conveyance  said  line  was  adopted  as 
the  dividing  Une  between  the  two  lots  and 
the  Improvemente  thereon,  In  Uen  of  a  Une 
located  solely  by  the  distance  and  angles 
shown  on  the  surrey;  and,  so  far  as  appears, 
that  adopted  line  has  continued  to  be  the  true 
.ind  correct  dividing  line  between  said  proper- 
ties ever  since. 

The  deed  that  was  tendered  to  the  defend- 
ant substantially  conforms,  hi  tenor  and  ef- 
fect, to  the  other  conreyances  In  the  chain  of 
title  from  tbe  sheriff  to  Everman,  and  from 


the  latter,  through  the  mesne  conveyance  to 
the  plaintiff,  and  la  quite  sufficient  to  convey 
In  fee  to  the  defendant  tbe  whole  of  tiM  east- 
em  messuage  or  house,  from  the  western 
boundary  thereof,  at  the  center  Une  of  the 
party  wall,  and  the  land  upon  which  said 
house  stands,  together  with  the  residue  of  the 
lot  on  the  easterly  ^de  of  said  center  liue, 
extended  northerly  to  Locust  street  and 
southerly  to  Irving  street  In  other  words, 
the  deed  Is  quite  sufficient  to  vest  in  tbe  de- 
fendant a  good  and  marketeble  title  to  said 
eastern  house  and  lot  known  as  3816  liocust 
street  being  the  same  property  that  waa  con- 
veyed by  Everman  to  Thompson,  and  lying 
east  of  the  ranter  of  said  party  wall,  extended 
as  aforesaid. 

Without  further  elaboration,  it  follows  from 
what  has  been  said  that  the  Judgment  of  the 
court  bdow  cannot  be  affirmed.  It  Is  accord- 
higly  revised,  and  Judgment  Is  now  entered 
In  favor  of  the  plaintiff,  and  against  the  de- 
fendant for  tSJOSBM,  the  amount  found  by 
the  court  below,  with  Interest  from  June  19^ 
1^6,  upon  the  payment  of  which  tbe  plain- 
tiff shall  deliver  to  the  defendant  tbe  d^ 
toidered  to  tbe  latter. 


BOCKWELL  V.  WAVEBLT,  S.  &  A.  BLEC- 
TBIO  TEACTION  CO. 

(Supreme  Court  of  Pennflylvanla.   Get  17, 

1898.) 

Uahhiid  Wombs— BiOBT  to  Scs  Aloxb— St&t- 

UT«8— COSBOLIDATIOII  OF  SCITB. 

Act  Mav  6,  1896  (P.  L.  64),  provides  that, 
where  a  right  of  action  for  a  pmonal  Injorr 
to  the  wife  accrues  to  both  hasband  and  wife, 
the  two  ri^htB  of  action  shall  be  redressed  iu 
one  suit  tn  the  names  of  both;  that  either  may 
waive  hla  or  her  right  of  action,  aod  his  or 
her  faUure  to  join  in  the  suit  within  20  days 
aftw  service  of  a  rule  to  join,  or  be  barred, 
BhaU  be  condualre  evidence  of  such  walrer. 
but  If  both  joia  in  the  suit  separate  verdicts 
shall  be  rendered,  one  verdict  determining  the 
right  of  the  wife  and  the  other  detemuning 
the  right  of  the  husband,  and  separate  jndg- 
menta  shaU  be  rendered  thereon,  with  the  right 
to  separate  executions;  that  the  act  shall 
apply  to  pending  snits,  and  It  shall  be  the 
duty  of  toe  court  to  consolidate  snch  suite  on 
application  of  either  party.  Htid,  that  the  act 
does  not  forbid  an  action  by  the  wife  alone, 
based  on  a  cause  of  action  accruing  after  the 
passage  of  the  act  and  a  subsequent  consolida- 
tion, on  the  request  of  both  husband  and  wife, 
with  the  husband's  action,  for  the  purpose  of  a 
trial. 

Appeal  from  court  of  comsuHi  pleas,  Brad- 
ford county. 

Action  by  Anna  BockweU  against  the  Wa- 
rerly,  Sayre  &  Athens  Electric  Traction  Com- 
pany to  recover  damages  tor  personal  In- 
juries. From  a  Judgment  for  philntia,  de- 
fendant anieals.  Affirmed. 

A.  C.  Wflde,  L.  T.  Hoyt  D'A.  Overton,  and 
J.  C.  Ingham,  for  appellant  Wm.  Maxwell 
and  H.  F.  Maynard,  for  appellee. 
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I^TBRSBTT,  G.  J.  The  cause  ot  action  In 
tblB  cue  arose  after  the  passage  of  fiie  act 
of  Maj  8,  1S85  (P.  L.  54),  entitled  "An  act 
relative  to  actions  1)7  hnsband  and  wife  for 
Injury  to  the  person  nnlawfnllsr  Inflicted  on 
taer."  This  appeal  tarolrei  tiie  constraction 
of  that  act 

When  the  cause  was  called  for  trial,  on 
S^tember  21, 18D7,  an  afitdavlt  was  present- 
ed to  the  conrt  below  by  plaintiff's  husband. 
B.  A.  Rockwell,  setting  forth  that  this,  his 
wife's  snlt,  and  Us  own  suit,  being  numbered 
161  and  182  of  Septanbn  term,  1806,  were 
actions  to  recorer  damages  fw  Injuries  un- 
lawfully inflicted  the  defendant  company 
upon  the  person  of  hie  said  wtfe^  whereby  a 
right  of  action  accrued  to  her  and  also  to 
himself,  and  asking  that  the  two  actions  be 
consolidated  and  tried  by  one  and  tiie  same 
Jury,  that  separate  verdicts  be  rendered 
therein  determining  the  respectire  rights  of 
hfs  wife  and  himself,  and  ttiat  separate  jodg- 
ments  be  entered,  as  provided  in  said  act  In 
this  request  the  plaintiff  joined,  and  moved 
the  court  to  consolidate  the  actions,  etc.;  but 
tiie  defendant  objected,  and  thereupon  the 
motion  was  dmled,  and  the  trial  proceeded. 
Prevtons  to  the  ^pHcaUUi,  the  plalntifTs 
statement.  In  which  the  tect  ot  her  coverture 
was  not  disclosed,  had  been  filed,  and  the  de- 
fendant compaiqr  xdeaded  "not  guilty**  there- 
to. On  the  trial  the  fact  of  plalntUTs  cover- 
ture was  furUier  Shown,  and  at  tte  close  de- 
fendant requested  the  court  to  Instruct  the 
jury  that  "under  the  pleadings  and  evidence^ 
*  *  *  the  verdict  most  be  for  tiie  defmd- 
ant"  This  was  refused,  and,  the  case  hav^ 
Ing  been  submitted  to  the  Jury,  a  verfflct  was 
rendered  In  pbdntUTs  favor  for  91,200. 

The  refusal  of  the  court  to  charge  as  re- 
quested constitutes  the  oidy  spedflcatlon  of 
error.  The  defendant  company  does  not,  of 
course,  complain  of  the  refusal  of  the  court 
to  consolidate  the  two  actions  tor  tile  pur- 
pose of  trial,  nor  la  It  In  a  position  to  do  so, 
because  the  court  In  denying  the  plaintiff's 
motion  sustained  Its  objection  thereto.  De- 
fendant's contention  Is  that  the  plaintiff  was 
not  entltied  to  recover  because  her  suit  was 
brought  by  bar  alone  for  a  cause  of  action 
arising  after  the  passage  of  the  act  of  May 
8, 1896,  In  which  It  Is  claimed  no  provision  Is 
made  tor  tiie  subsequoit  consolidation  of 
such  actions  as  this.  It  Is  not  claimed  that 
the  evtd«ipe  was  insnfflclent  to  warrant  the 
jury  In  finiBng  as  they  did.  This  Is  a  quite 
too  narrow  construction  of  the  act,  the  mani- 
fest purpose  of  wfakb  was  to  provide  that  the 
two  rights  of  aetbm,  recognized  as  still  ex- 
isting In  bofli  hnsband  and  wife,  respectively. 
Should  be  redressed  In  only  one  suit  to  which 
both  husband  and  wife  axe  made  parties  be^ 
ton  triaL  While  the  last  section  of  the  act 
makes  spedsl  provision  for  the  consolldatitm 
of  snita  pending  at  the  date  of  Its  passage, 
it  by  DO  means  follows  that  actions  brought 
aftowaids  may  not  be  consolidated  for  the 
puipoae  nt  a  trial  In  which  tike  respective 


rights  of  both  husband  and  wife  may  be  re- 
dressed In  the  manner  directed  by  the  sec- 
ond sectfam  of  the  act  Ibat  section  de- 
clares: "Either  the  husband  or  Uie  wife  may 
waive  his  or  her  rl|^t  of  action,  and  his  or 
her  failure  to  join  In  the  suit  within  twenty 
days  after  service  of  a  rule  to  Join  or  be 
barred,  shall  be  cwncluslve  evidence  of  such 
waiver,  but  If  both  Join  In  the  suit  separate 
verdicts  shaQ  be  rendered,  one  verdict  deter- 
mining the  right  of  the  wife  and  the  other 
verdict  detennlnlng  the  right  of  the  husband, 
and  separate  judgments  shall  be  entered 
tha>eon  with  tiie  right  to  separate  execu- 
tions. The  rule  herein  referred  to  may  be- 
entered  by  the  court  of  Ite  own  moOtm.** 
This  section  dearly  recognizes  the  continued 
existence  of  the  same  right  of  action  In  each, 
husband  and  wife,  that  they  respectively  had 
before  the  passage  of  the  act  and  manifest- 
ly contemplates  the  bringing  of  an  actlMi  Iqr 
either  afterwards;  and  also  provides  a  mode 
by  which  the  other  shall  either  join  In  the 
suit  or  be  barred  as  fully  and  effectually  as 
if  he  or  she  had  actually  waived  bis  or  ha 
right  of  action.  ■  If  one  ot  the  parties  may 
thus  be  compelled  to  Join  In  tiie  action  of 
the  other,  or  be  adjudged  to  have  waived  his 
or  her  right  of  action.  It  la  certainly  compe- 
tent for  both  to  voluntarily  assent  that  their 
respective  righto  of  action  be  redressed  In 
one  suit  to  which  each  thus  voluntarily  be- 
comes a  party,  as  fully  and  eflectualiy  as  by 
being  ruled  to  Join.  The  act  evldentiy  con- 
tranplates  a  suit,  bron^t  to  trial,  In  whl(A 
both  hnsband  and  wife  have  prevtondy  be- 
come parties,  either  voluntarily  or  by  being 
ruled  to  join  In  the  suit  after  It  had  been 
brought  The  main  purpose  of  the  act  la 
thus  fully  accomplished,  and  an  Issue  is  pre- 
sented for  trial  in  which  the  two  rights  of 
action  may  be  redressed  In  only  one  stdt, 
Any  other  construction  of  tiie  act  would  be 
contrary  to  Its  spirit,  as  well  as  the  true  In- 
tent and  meaning  ot  the  section  above  quoted. 

It  matters  not  that  tiie  husband  and  wife, 
as  In  this  case,  bad  each  brought  a  separatei 
suit  They  each  had  a  separate  right  of  ac- 
tion, ^Ich  It  was  the  privilege  of  either  or 
both  to  assert  That  right  as  already  steted. 
Is  distinctly  recognised  the  act  which  con- 
templates nothing  more  than  fliat  the  two- 
rights  of  action  be  redressed  in  one  strit  with- 
out reference  to  when  suit  was  originally 
brought  The  consolidation  of  suits,  which 
Is  equivalent  to  an  amendment  by  adding 
the  other  party,  is  evidentiy  contemplated  by 
the  act  and,  as  a  general  rule.  It  should  be 
allowed  by  the  court  on  such  terms  as  to 
coats,  etc.,  as  In  each  case  may  be  just  and 
reasonable.  It  was  not  the  fault  of  the  plain- 
tiff or  her  husband  that  consolidation  was  not 
permitted  in  this  case,  and  surely  the  former 
cannot  be  prejudiced  by  the  mistaken  action 
of  the  court  to  denying  the  motion  to  con- 
solidate. The  defendant  company,  of  course. 
Is  not  in  a  position  to  complain,  because,  in 
denyliv  the  phUntilTB  motion,  the  court  sus- 
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tftlned  its  objectkm  thereto.  We  find  nodi- 
Ing  In  tbe  teoord  of  vhlch  the  defendant  has 
■any  juat  reaaon  to  complain.  Jodgment  a£- 
dnned. 


PBBKIOUBN  BRICK  CO.  v.  DTBR. 
(Supreme  Court  of  PennsrlTania.   Oct  17, 

1888.) 

TariL— Right  to  Assert  Error— CoRPouTion 

—ISTALID  SOBBCRIPTION— BbTOPPIU 

1.  A  party  on  whose  objection  eridence  ii 
exdnded  cannot  complain  of  the  ratine. 

2.  Where  there  was  nocontrRdicted  eridnice 
that  defendant  agreed  to  Babscribe  for  stock 
of  a  corporation,  and  he  never  disputed  his 
liability,  but  recognized  it  by  postponing  the 
time  of  payment,  and  on  the  faith  of  his  nn- 
dertaking  the  corporation  entered  into  con- 
tracts and  made  improTements  in  its  plant,  he 
Is  estopped.  In  an  action  by  the  corporation,  to 
deny  tue  validity  of  the  subscription  on  the 
(round  that  it  was  not  in  writing. 

Appeal  from  court  of  common  pleaa,  Mont- 
gomery county. 

Action  by  ttae  Perklomen  Brick  Company 
against  John  T.  Dyer.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Louis  M.  Ohilds  and  Montgomery  Evans, 
for  appellant  WUllam  F.  SoUy,  for  i^^ 
pellee. 

STERRETT,  0.  J.  Plaintiff  company's 
testimony  In  support  of  Its  claim  for  $5,000 
and  Interest,  due  np<m  an  alleged  subscrlptlcm 
to  Its  capital  stock  by  the  defendant,  was 
practically  undisputed.  Without  Introducing 
any  evidence  on  his  own  behalf,  but  relying  on 
A  Strictly  technical  line  of  defense,  the  de- 
fendant reaoested  binding  Instructions  tn  bis 
own  ft.ror,  on  the  ground  that  the  alleged 
subscription,  "not  being  in  writing,  was  llle- 
gaJ,"  etc.  The  learned  trial  judge  refused 
each  of  the  defendant's  four  points,  and  in- 
•tructed  the  jury  that,  If  tliey  believed  the 
testimony  relied  on  by  the  plaintiff  company. 
It  was  "entitled  to  recover,"  and  thereupon  a 
verdict  was  rendered  In  favor  of  the  plaintiff 
for  the  fall  amount  of  its  claim.  It  Is  un- 
necessary to  recite  at  length  the  testimony 
on  which  tbe  case  was  thus  submitted  to  the 
Jury.  It  Is  snfllclent  to  say  that  U  Is  <tf  such 
a  character  as  fully  warranted  the  action  of 
the  court  In  submitting  It,  and  justified  the 
Jnry  In  finding  against  the  defradant  It 
tended  strongly  to  proTe,  among  other  things, 
that  at  a  stockholders'  meeting  In  December, 
18EB,  at  wfaldi  the  defoidant  was  pnaeat.  It 
was  nnanlmoiuly  resolTed  to  Issue  the  400 
undlsposed-4tf  shares  of  capital  stock,  of  the 
par  valoe  ct  900  each,  for  ttae  purpme  of  pro- 
viding funds  with  which  to  ailarge  and  im- 
prove the  company's  plant  It  was  Uiere- 
upoo  suggested  that  four  of  the  stockhold- 
ers present  Indudlng  the  defendant  should 
take  100  shares  each  of  said  stock.  Three 
of  the  parties  asaented  thereto,  but  the  de- 
fendant at  first  objected  to  taking  mon 


than  60  shares.  After  discussing  the  matter 
among  themselves,  the  defendant  said  be 
would  be  in  funds  by  April,  ISH,  and  then 
announced  that  he  would  take  the  100  shares. 
Those  present  at  the  meeting— other  than  the 
defendant  himself— testified,  in  substance, 
that  he  agreed  to  take  the  100  shares,  pro- 
vided payment  should,  not  be  required  before 
April,  1894.  One  of  them  testified  that, 
after  making  a  calculation,  the  defendant 
said:  "I  win  have  money  In  bank  on  the 
first  of  April.  I  can  do  it  on  the  first  of 
April.  I  will  pay  It  then.  Tou  can  put  me 
down  for  $5,000.00;"  and  then,  addressing 
the  secretary,  the  defendant  further  aald, 
"Harry,  put  me  down  my  share  for  $5,000," 
or  words  to  that  ^ect  In  this  he  was  coi^ 
roborated  by  the  secretary,  who,  among  other 
things,  testified,  "I  put  It  down  hi  this  book, 
as  It  appears  here,  written  a  few  minutes 
thereafter."  The  minute  book  thus  referred 
to  was  offered  In  evidence,  but,  under  defend- 
ant's objection.  It  was  exdnded.  It  does  not 
appear  on  what  ground  the  book  was  ob- 
jected to.  In  connection  with  the  uncon- 
tradicted oral  evidence  that  defendant  agreed 
to  take  the  100  shares  of  stock,  and  directed 
the  secretary  to  put  him  down  for  that 
amount  etc.,  ttae  book  Itself  was  the  best 
evidence  of  what  the  secretary  did  In  pursu- 
ance of  defendant's  direction.  But  of  that 
the  defendant,  on  whose  objection  the  entry 
In  ttae  book  was  occluded,  cannot  complain. 
If  ttae  Jnry  believed  ttae  uncontradicted  evi- 
dence, as  ttaey  doubtless  did,  tbey  must  taave 
been  satisfied  that  the  defendant's  engage- 
ment to  take  the  100  shares  ot  stock  was 
reduced  to  writing,  and  that  writing  was 
virtually  ttae  act  of  d^endant  himself,  be- 
cause it  was  done  pursuant  to  his  expressed 
direction.  It  was  siso  cleariy  shown  by  the 
testimony  that  ttae  enthre  proceeds  of  ttae 
stock  so  issued  wwe  necessary  to  make  the 
Improvemoita,  eta,  ^reed  upon.  Defendant 
was  fully  aware  of  all  the  facts,  and  united 
with  bis  assodatea  In  agreeing  to  take  and 
pay  for  tlie  stock  for  the  purpose  of  raising 
the  necessary  funds.  On  ttae  faith  of  his  and 
their  underteking,  contracts  were  made,  ma- 
chinery erected,  etc.  He  advised  with  other 
members  of  the  board,  and  urged  the  selection 
of  a  particular  engine.  When  payment  for 
the  stock  he  agreed  to  take  was  from  time 
to  time  demanded,  he  never  disputed  his 
liability,  but  on  the  contrary,  recognised  his 
obligation  to  pay  by  pos^nlng  the  time 
of  payment  and  naming  a  time  when  he 
would  pay.  He  never  andfirbxA  to  r^nuUate 
his  contract  until  this  suit  was  brou^t.  It 
Is  unnecessary  In  this  case  to  say  wlietlier, 
under  the  nncmitndicted  erldotoe,  to  wblcA 
brief  reference  has  been  made,  the  allied 
subscription  Is  stricUy  legal  and  binding  on 
the  defendant  Bnt  in  view  of  the  facte  and 
circumstances  connected  with  his  undertak- 
ing to  accept  and  psy  Civ  the  wiodk  In  ques- 
tion, and  his  subsequent  acts,  etc.,  we  are 
clearly  ttt  opinion  ttaat  ttae  defendant  la  ea- 
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topped  from  qaesUootaiK  the  Talldlly  of  hi» 
contract,  even  If  It  were  only  In  paroL  To 
permit  him  to  repodiate  It  wonM,  In  the 
drconutancea,  be  tmjnst  and  Inequitable. 
N^tlitf  of  tlie  vedflcatlons  of  error  la  sub- 
Judgmoit  afflrmed. 


lONIERAI.  B.  ft  MIN.  CO.  t.  AUTEN. 
(Biqimnc  Oonrt  of  PenaBylTanla.   Oct  IT, 

1898.) 

BoOHDAaiBS— Location— Etidiscb—Soktbt— Se- 
TDBir— CoBBicTioN— Patbht— WuraB 

OF  EUKOK. 

1.  All  andent  draft  of  a  surrey,  paiporting 
to  hare  been  made  hy  the  depcty  Burreyor  who 
made  the  snrrey,  and  In  a  handwriting  id«iti- 
fied  as  hia  bj  his  grandson,  who  was  familiar 
with  the  haQdwriang.  and  which  was  fouad 
In  the  conntj  commissioners*  office,  among  the 
depntr  surreyor'a  papers,  in  the  place  where 
such  papers  were  kept,  aud  which  corresponds 
precisel7  with  the  description  contained  In  the 
patent  to  the  land  under  the  survey,  is  suffl- 
dently  authentic  to  be  admissible  In  ertdence 
on  the  queatiMi  of  Uie  boundaries  of  the  tox^ 
vey, 

2.  A  surreyoT,  after  running  and  marking  his 
lines  and  corners  on  the  land,  corrected  his 
Burr^  by  marking  post  corners  od  his  draft, 
and  drawing  a  line  between  them,  so  as  to  cut 
off  a  part  of  the  land  in  the  surrey,  and  re- 
turned the  draft  as  changed,  and  a  patent 
vas  issued  in  accordance  therewith.  Bdd, 
that  the  bonadaries  of  the  survey  wonld  be 
determined  by  the  return  and  patent,  rather 
than  by  the  lines  and  corners  as  marked  on 
the  land  In  the  orl^nal  survey. 

3.  A  snrveyor  may  change  hw  survey  aa 
marked  on  the  land  at  any  time  before  the  re- 
turn to  the  land  office. 

4.  "When  an  owner  accepted  a  patent  issued 
In  conformity  with  the  surveyor^e  return,  be 
waived  all  right  to  dispute  the  correctness  of 
the  boundaries  as  fixed  by  the  return  and  the 
warrant. 

5.  An  omissioD  to  give  a  particular  instruc- 
tion Is  not  error,  when  no  reqaeit  fwr  such 
instrnction  was  made. 

6.  Where  the  return  of  a  snrveyor  makes  a 
distance  20  rods  longer  than  that  fixed  by  the 
comers  as  establlBhed  on  the  land,  the  court, 
in  establishing  another  line  of  the  surrey,  will 
not  add  that  amount,  when  to  do  so  wonld  be 
to  contradict  the  official  return,  and  interfere 
with  the  location  and  acreage  of  another  sur- 
vey. 

Appeal  from  court  of  common  pleas,  North- 
umberland county. 

Action  by  the  Mineral  Ballroad  ft  Mining 
Company  against  Wesley  Auten  to  recover 
possession  of  laud.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

Job.  O.  Bncber,  Wm.  H.  H.  Oram,  and  B. 
r.  Junkln,  tor  appellant  8.  P.  WolTerton, 
(or  aiv^lee. 

OBBBN,  J.  The  Ulnecal  BallnMid  ft  Utai- 
ing  Gompany,  plalntlfl  In  the  court  below, 
and  appellant,  was  the  owner  of  torn  tracts 
of  land,  iltnate  In  HL  Oarmel  townahlpb 
Norduunberland  oonnty,  In  the  warxantea 
namea  of  OcKuga  Sheets,  Andrew  Shaber, 
Oeorgtt  OoMmiTi.  and  Jesae  Braaa.  Three  of 
these  tracts,— the  Sheets,  Bhaber,  and  Oold- 
raia— ware  sarreyed  by  WUUam  Oray,  then 


d^aty  snrveyor  ot  Northnmberland  coanty, 
on  the  2d  and  8d  days  of  September,  1784, 
In  pnrsnance  of  warrants  dated  July  1,  1781, 
and  constitute  a  block  of  surveys,  which  Is 
known  as  the  "Ball  Block."  The  Evans 
tract  was  surv^ed  on  tbe  17th  day  of  Octo- 
ber, 17B3,  In  pursuance  of  a  warrant  dated 
May  10,  1793,  and  la  a  member  of  a  block 
of  surveys  containing  2&  tracts,  and  known 
aa  the  "Nicholson  Block."  Wesley  Autm, 
tbe  defendant  in  the  court  below,  was  In  pos- 
session of  a  tract  of  land  of  26  acres  and  22 
perches,  which  was  surveyed  on  the  8th  day 
of  December,  1885.  in  pursuance  of  a  warrant 
dated  September  18,  1885.  The  Auten  sur^ 
Tey  called  for  and  adjoins  on  the  north  the 
Jesse  Brans  tract  of  the  Nicholson  block, 
and  the  Andrew  Shuber  tract  of  the  Ball 
block  on  the  south.  Tbe  contention  in  this 
case  was  whether  there  was  any  vacant  land 
between  the  Andrew  Shuber  tract  of  the 
Ball  block  and  the  Jesse  Evans  tract  of  tbe 
Nicholson  block,  which  could  be  appropriated 
to  the  Auten  survey,  or  any  portion  of  It, 
or  whetho'  the  Ball  and  Nicholson  blocks 
covered  the  land  in  controversy,  so  as  to 
leave  no  racancy  tw  the  Antra  satr^.  The 
Ball  and  Nicholson  blocks,  being  senior  sur- 
veys, are  oitltled  to  priority,  and  must  be 
first  located.  The  case  was  tried  before  the 
learned  Judge  of  tbe  Twenty-Fifth  Judicial 
district,  specially  presiding,  who,  after  the 
evidence  was  dosed  (tb^  being  no  dilate 
as  to  the  facts),  belo^  of  oi^on  there  waa 
some  vacant  land  between  the  two  blocks  of 
surveys,  directed  a  verdict  for  the  defendant, 
Aaten,  for  10  acres  and  85  perches,  upon 
which  Judgment  was  entered,  and  from  which 
the  plaintiff  took  this  appeal. 

The  plaintiff  has  assigned  15  errors  to  the 
action  of  the  conrt.  The  1st  spedflcatlon  of 
error  relates  to  the  admission  In  evidence  ot 
the  draft  foand  in  tbe  coanty  conmiissloners' 
ofOce  of  Northumberland  coanty,  among  tbe 
d^u^  surveyor's  papers,  purporting  to  have 
been  made  by  William  Qnj,  then  deputy 
surveyor,  and  In  his  handwrltlnK.  This 
draft  or  survey  waa  found  la  the  pUce  where 
the  papers  of  the  depu^  snrveyor  of  the  coun- 
ty woe  kept,  was  a  surrey  of  the  Andrew 
Shabw  tract,  made  by  William  Gray,  depaty 
surv^or,  and  snfflciaitly  Ideatlfled  by  the 
testimony  of  the  srandson  of  William  Oray, 
who  testified  that  the  paper  was  in  tbe  bandr 
writing  of  his  grandfather  William  Gray,  as 
be  had  handled  a  great  many  of  his  official 
papers  after  he  became  old  enough  to  read, 
and  was  informed  by  his  father  and  grand* 
mother  that  these  official  papers  were  in  hia 
grandfather's  handwriting.  Besides,  tbe  pa- 
per waa  found  in  the  place  where  the  oCQce 
of  tiie  d^uty  surveyor  of  the  conn^  was 
kept,  and  whoa  official  papers  belonging  to 
the  office  were  deposited.  Being  an  ancient 
aarv^.  It  wonld  be  evidence  of  itsdf  to  elth 
ddate  and  ascrataln  a  boundary,  Coul  t. 
City  of  Philadelphia.  16  Fa.  St.  79.  In  Swdg- 
art  V.  Blchards,  8  Pa.  6L  430^  thla  conrt  said: 
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"Tbe  title  to  land  cannot  be  acqtOred  or  es- 
tablished b7  unofficial  diBfframa,  drafts,  or 
BorTeya.  But  sncli  papers  may  often  be  ex- 
tremely nseful  lo  fixing  and  deilgnating 
doabtful  boundaries.  It  has  been  an  ancient 
custom  of  tbe  courts  to  recetre  them  in  evi- 
dence for  what  they  are  worth.  In  Ulnstrating 
a  question  of  boundary.  Thus,  In  the  case  of 
McCormick  t.  McMnrtrle,.4  Watts,  192,  it 
was  ruled  that  the  field  notes  and  other  of- 
ficial proceedings  of  a  deputy  surveyor  may 
always  be  given  In  evidence,  b>  explain  bis 
acts;  and  in  tbe  case  of  Nleman  v.  Ward,  1 
Watts  &  S.  68.  It  waa  ruled  that  reputation 
and  hearsay  Is  such  evidence  as  Is  entitled  to 
respect.  In  a  question  of  boundary,  where  the 
lapse  of  time  Is  so  great  as  to  render  It  diffi- 
cult to  prove  the  original  landmarks.  In 
Payne  v.  Craft,  7  Watts  &  S.  458,  It  was  de- 
cided that  the  field  notes  of  a  deputy  sur- 
veyor were  competent  as  evidence  of  bound- 
ary, and  also  that  a  connected  draft,  certi- 
fied from  the  land  office,  waa  competent  evi- 
dence for  the  same  purpose.  A  connected 
draft  from  the  land  office  is  usually  the  work 
of  a  clerk,  and  derives  all  Its  value  from  the 
Juxtaposition  of  the  different  surveys.  But 
the  same  work  done  t/j  the  original  mrveyor. 
If  genuine,  would  seem  to  be  a  surer  and  more 
perfect  guide  as  to  boundary.  Were,  then, 
these  field  notes  and  this  connected  draft  the 
veritable  work  of  Bartram  Galbratth,  the 
deputy  who  made  the  surveys,  and  returned 
tbe  sorvey  under  which  the  plaintiff  claims? 
The  papers  have  been  produced  here  In  court, 
and  wear  on  their  face  the  strongest  appear- 
ance of  authenticity  and  antiquity.  They 
are  covered  with  the  rust  of  time,  and  are 
written  in  the  strong,  legible  chlrc^aphy 
which  distinguished  public  surveyors  and 
other  public  officers  seventy  yean  ago."  The 
anthentlcll7  of  this  paper  Is  strengthened  by 
the  fact  that  It  correapondB  precisely  wltb  tbe 
official  return  of  the  Andrew  Shuber  survey 
and  the  description  contained  In  the  patent 
The  court  was  clearly  right  In  admitting  this 
paper  or  survey  In  evidence. 

The  8d,  6th,  7th,  8th,  9th,  10th,  11th.  12th, 
13th,  14th  and  16th  specifications  of  error  re> 
late  to  the  action  of  tbe  court  In  refusing  the 
eight  points  presented  by  plaintiff,  and  di- 
recting a  verdict  for  the  defendant  for  10 
acres  and  8S  perches.  The  eight  points  of 
the  plaintiff  requested  the  instnictions  of  tbe 
court  upon  the  location  of  the  Andrew  Shu- 
ber survey,  and  were  refused.  In  this  there 
was  no  error.  The  official  return  of  the  An- 
drew Sbnber  survey  calls  for  a  pine  at  Its 
southeast  comer,  a  maple  at  the  stream  in 
the  angle  of  its  southern  line,  a  post  at  its 
southwest  comer,  and  a  post  at  Its  north- 
west and  northeast  corners.  This  official 
return  corresponds  with  the  draft  of  William 
Oray  which  was  offered  In  evidence.  From 
an  examination  of  the  testimony  of  the  sur- 
veyors called  by  both  plaintiff  and  defend- 
ant, It  does  not  appear  that  there  waa  any 
dispute  abont  tbe  southern  line  of  the  Sbn- 


ber survey.  It  was  well  located  by  Its  own 
marks  found  on  the  ground  by  the  surreyors. 
The  entire  controversy  grew  out  of  the  loca- 
tion of  tbe  northern  line  of  this  rarrey.  The 
court  instructed  the  jury:  'The  Andrew 
Shuber  was  surveyed  on  the  2d  day  of  Sep- 
tember, 1784,  and  is  older  than  the  Jesse 
ISvans;  and,  If  there  should  be  any  conflict 
between  the  Jesse  Evans  and  the  Sbnber,  tbe 
Shuber  would  take  precedence,  having  been 
first  located  on  the  gronnd.  AH  surveyors 
concur  In  testifying  that  the  'pine  stump,*  as 
it  is  called,  is  a  well-known  comer  of  the 
Andrew  Shuber,  and  the  Andrew  Shuber  can 
and  must  be  located  from  that  pine  comer, 
as  It  Is  called  for  and  was  made  by  the  sur- 
veyor who  located  It  In  1TS4,  and  being  a 
monument  on  the  ground,  well  known,  and 
not  disputed,  the  Andrew  Shuber  can  and 
must  be  located  from  that  comer;  and,  run- 
ning from  the  southern  line  of  the  Shuber 
north  tbe  official  distance,  it  calls  for  a  post 
at  230  rods.  In  running  the  eastern  line  of 
the  Sbnber,  It  calls  for  800  rods  as  the  east- 
em  line  of  the  Shuber,  and  we  instruct  you 
that  the  proper  location  of  this  northern  line 
would  be  to  run  out  this  official  distance 
from  the  pine  stump  800  rods,— that  would 
give  the  northeastern  anmer  of  the  Shuber; 
and  running  the  southern  line  from  this 
stump  would  fix  the  northwest  comer  of  the 
Shuber;  and  a  line  ronnlng  at  the  end  of 
800  rods  to  intersect  at  tbe  end  of  280  rods 
would  give  the  proper  location  of  tbe  north- 
em  line  of  the  Shuber.  TbaX  would  leave, 
according  to  the  testimony  of  the  witnesses, 
about  ten  acres  and  some  perches  of  the  Wes- 
ley Auten  warrant  and  survey  not  Int^ered 
with,  and  In  my  Judgment  it  is  the  proper  lo- 
cation of  the  Jesse  Evans  and  Andrew  Shu- 
ber tracts,  and  also  of  the  Wesley  Auten  tract, 
and  we  so  instmct  you."  This  location  ac- 
cords exactly  with  the  return  made  by  Wil- 
liam 6ray.  the  d^uty  surveyor,  to  the  land 
office,  and  on  which  a  patent  was  Issued  to 
William  Ball,  containing  a  description  which 
follows  exactly  the  courses  and  distances  of 
this  official  survey. 

But  the  plaintiff  contends  that  tbe  north 
line  of  the  Shuber  survey  was  marked  upon 
the  ground  by  the  depu^  surveyor  In  1784; 
that  the  living  monuments  which  marked  Its 
location  still  exist  on  the  ground;  that  tbe 
east  and  west  lines  of  the  Sbnber  should  be 
carried  north  until  they  reach  this  marked 
line,— the  east  line  to  the  comer,  which  the 
surveyors  testify  was  witnessed  by  a  gum. 
and  the  west  line  to  tbe  COTuer  witnessed  by 
a  chestnut  oak.  It  is  a  well-settled  rule  of 
law  governing  the  location  of  surveys  that 
the  lines  run  and  marked  upon  the  ground 
by  the  deputy  surveyor  constitute  tbe  actual 
survey,  and  where  these  'can  be  found  the 
survey  must  be  located  to  these  lines.  But 
the  difficulty  in  the  appIIcatloD  of  this  rule 
in  tbe  present  case  is  that  the  deputy  sur- 
veyor, wben  be  came  to  make  bta  official 
return,  cut  off  a  atrip  20  rods  wide  from  the 
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northero  pert  of  the  east  Une  and  wett  line 
of  Ui.  surrey,  and  abandoned  bis  nortbern 
Une  as  originally  mn  and  marked  upon  the 
groimd.  The  deputy  snrreyor  had  erldently 
discovered  that  the  east  and  west  lines  of  the 
surrey  bad  been  nm  too  tar  north,  which 
wonld  hare  Included  a  larger  quantity  of 
land  In  the  surrey  than  the  act  of  April  1, 
1784,  allowed,  rla.  400  acres  and  allowance. 
It  appears  on  this  old  draft  or  surrey  tbat 
the  length  of  the  eastern  line  of  the  surrey, 
as  originally  run,  was  321.94  rods,  and  of 
the  western  line  was  268.3  rods.  By  cut^ 
ting  off  the  strip  of  20  rods,  the  length  of 
the  eastern  Une  was  reduced  to  300  rods,  and 
the  western  line  to  230  perches.  Post  cor^ 
necB  were  marked  on  this  draft  at  the  north- 
east and  northwest  comers,  a  line  protracted 
from  post  comer  to  post  comer,  and  the 
qoantl^  of  land  reduced  from  471%  acres  to 
440  acres.  The  surrey  thus  changed  and 
altered  by  the  depn^  sarreyor  was  returned 
and  accepted  by  the  land  office,  and  a  pat- 
ent Issued  to  WllUam  Ball  In  accordance 
with  this  official  return.  That  the  deputy 
snrreyor  had  a  right  to  alter  hts  surrey 
prlw  to  his  retnm  cannot  be  questioned. 
TbiB  principle  is  firmly  established  by  the 
authorities.  In  fact,  it  was  the  duty  of  the 
snrreyor  to  alter  his  retom,  after  he  dlscor- 
ered  that  be  bad  Inelnded  In  his  surrey  an 
excess  of  qnantltyt  so  as  to  omf orm  to  the 
requirements  of  the  act  of  April  1,  1784. 
This  prlndpls  was  decided  In  Healy  r,  BCouU 
B  Serg.  ft  B.  ISl:  '^e  first  presumption  Is 
tbat  every  surrey  is  made  with  the  consent 
9f  tbs  owner,  tt  U  Is  returned,  ^lat  pre- 
sumptkm  Is  oomborated,  If  It  Is  patmtedL 
It  wonM  require  srldoioe  of  fraud  and  Im- 
position by  the  surveyor,  or  by  the  adverse 
claimant,  to  let  tte  owner  take  lands  that 
had  been  api«o|wlated  to  otbers.  It  wonld 
be  Opening  a  wide  door.  If,  at  llie  of 
thirty  years,  evkleDce  were  to  be  received 
that  an  fills  was  done  In  mistake,  and  land 
c^Mnad  to  a  new  snrrey.  where  tt  bad  been 
appTOifflBted  by  grut  and  patut  for  aU  ttaX 
time.  The  laches  and  negligence  of  the 
party,  when  the  act  was  his  own,  or  adopted 
br  blm,  oottld  never  be  rellered  against  In  a 
court  of  eqntty.  I  do  not  question  tlie  i^ht 
<tf  an  owner  to  bare  Iiis  lines  ttctended,  If 
his  warrant  is  not  filed;  nor  do  I  doubt  of 
the  rlgbt  of  the  depo^  to  alter  bis  wlginal 
surrey,  to  tbnnr  out,  « take  In  other  lands, 
provided  this  Is  done  recently,  and  does  not 
Intofere  with  mesne  rl^ta,  between  the 
time  of  the  original  survey  and  the  altera- 
tion, before  the  return.  But  when  the  suf> 
vey  Is  returned  the  deputy  Is  functus  officio, 
snd  it  requires  a  new  anttiority  from  the 
surveyor  genual  or  the  board  of  yoperty  to 
warrant  such  altemtkm.  2  Smith's  Iaws,  p^ 
2SS.  What  miaeiaUe  confusion  would  en> 
sne^  if  evoy  depnty,  after  bis  survsy  re- 
turned, was  at  liberty  to  change  the  position 
of  an  actual  survey,  actually  returned,  and 
dlatnrb  Intermediate  granta.  It  Is  the  duty 


of  tbe  owner  to  show  the  lands  bitended  by 
his  warrant  to  the  surveyor,  and  the  pre- 
sumption of  the  law  Is  tbat  be  has  shown 
this,  and  that  the  surrey  has  been  made  by 
his  consent;  and,  If  a  surrey  la  made  with 
which  he  Is  dissatisfied,  be  sboaM,  without 
delay,  complain  to  tbe  snrreyor  general,  or 
board  of  propn^,  snd  pray  for  redress;  oth- 
erwise the  surrey  will  conclude  him.  2 
Smlto's  Laws,  p.  260;  Hunter's  Lessee  r. 
Meason,  4  Teates,  107."  The  same  principle 
will  be  found  In  the  following  cases:  Vlck- 
roy  V.  Skelley,  14  Serg.  &  B.  372;  Adams  v. 
Jackson,  4  Watts  &  S.  55;  Drinker  v.  HoUI- 
day,  2  Teates,  87;  Hughes  v.  Steveni,  43  Pa. 
St  197.  In  Acre  V.  Gilbert,  8  Pen.  ft  W. 
299,  Justice  Huston,  In  delivering  the  opin- 
ion of  the  court,  said  (page  312):  "It  was 
a  practice  sanctioned  by  many  decisions 
tbat  when  a  aurvey  was  completed  as  far  as 
running  and  marking  the  lines  and  making 
the  calculation,  and  It  was  then  dlscovo^ 
that  land  eaongh  bad  not  been  Included,  the 
depnty  surveyor  Included  more  land  by  pro- 
traction on  paper  so  as  to  flU  toe  warrant, 
and  returned  the  draft  as  protracted  to  the 
surveyor  general's  office,  and  If  the  land  tak- 
en In  by  protraction  was  unspproprlated  be- 
fore, the  party  bad  title  according  to  tbe 
draft  retnmed,  but  it  Is  tiie  retnm  which  In 
such  cases  gives  title."  In  ICarls  v.  Hsnna, 
4  Watte  ft  S.  348.  tbls  court  said:  '*In  mak- 
ing the  official  survey  totended  to  adjoin  an 
old  survey,  M  by  mistoke  it  does  not  adjoin, 
the  error  may  be  corrected  at  any  time  be- 
fore the  survey  be  retnmed;  and  the  settier 
or  warrantee  making  tbe  survey  and  mark- 
tag  the  Une,  If  he  finds  he  has  not  a  snffi- 
clmt  qnantlty,  may  abandon  that  Une  and 
take  more  at  any  time  before  another  person 
scqutres  a  rlgbt  to  the  adjc^lng  land.**  In 
the  recent  case  itt  Humphrey  v.  Coc^Kr,  3SS 
Pa.  St  432,  88  AU.  DM,  the  right  of  tbe  dep- 
uty surveyor  to  change  his  survey  befwe  he 
returned  tt  into  Um  land  office  is  afllrmM  In 
tbe  opliUon  delivered  by  Justice  Dean.  If, 
sa  dalmed  by  plaintiff,  a  mistake  was  made 
by  the  deputy  surveyor  to  his  rietora  of  tbe 
Sbuber  survey,  it  was  tbe  du^  of  tbe  owner 
of  the  warrant  to  have  made  qipUcation  to 
the  board  of  prt^rty  for  redress;  otherwise 
tbit  survey  wlU  conclnde  blm.  Healy  v. 
Moul,  vapn.  His  acceptance  of  the  patent 
defines  the  Unes  and  quantity  of  the  survey, 
and  the  patentee  and  thoee  claiming  under 
him  are  concluded  by  it  This  court  has 
said  tbat  tbe  acceptance  of  a  patent  ends  aU 
efrntrarersy  about  lines  and  quantities,  other 
than  tboae  described  In  It  Bellas  v.  dear- 
er, 40  Pa.  St  280.  "On  general  prlndples, 
a  party  is  concluded  by  the  Unes  of  bis  put- 
eaV*  Davis*  Lessee  r.  Butterbach,  2  Teates. 
211.  To  establldi  tbe  rale  that  the  owner 
of  a  warrant  can,  after  his  survey  has  been 
retnmed  and  patent  Issued,  ailarge  and  ex- 
tend tbe  Unes  of  bis  survey,  wonld  produce 
tiie  resulte  stated  by  Justice  Thompson  In 
Bellas  V.  Cleaver,  supra.   "It  would  have 
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the  effect  to  duuge  and  enlarge  snrreTs  even 
after,  as  in  this  case,  a  patent  bad  Issued. 
It  would  introduce  lines  neither  returned  by 
the  deputy  surveyor,  nor  to  be  found  In  the 
patent.  It  would  pass  lands  not  sold  by 
the  commonwealth,  and  without  her  conient, 
and  without  pajrlng  to  her  the  purchase 
money.  It  would  ignore  the  orderly  mode 
of  changing  a  boundary  by  an  order  of  re- 
surrey,  a  consequence  of  which  ia  payment 
for  any  Increase  of  land,  and  an  official  re- 
turn of  the  new  surrey."  In  Ransh  r.  Mil- 
ler, 24  Fa.  St  277.  we  held  that:  "To  al- 
low a  warrantee,  who  has  neglected  or  re- 
fused to  return  the  excess  of  his  warrant  and 
pay  for  the  land  to  stand  on  a  better  footing 
than  a  new  warrantee,  who  has  procured  hts 
surrey  and  patent,  and  paid  the  common- 
wealth, would  be  to  encourage,  not  only  neg- 
ligence, but  would  be  offering  a  premium  for 
a  palpable  fraud  upon  the  public  rerenue." 
The  learned  Judge  held  the  law  correctly  Is 
his  location  of  the  Shuber  tract,  and  In  his 
answers  to  pialntlfTs  points. 

The  2d,  6th,  14tta,  and  IBth  speclflcations 
of  error  complain  of  the  action  of  the  court 
In  regard  to  the  location  of  tbe  Jesse  Erans, 
George  Coldrain,  and  Isaac  Taylor  tracts  of 
land.  Tbe  court  was  not  requested  by  the 
plaintiff  to  Instruct  the  Jury  In  regard  to  the 
location  of  either  of  these  tracto,  and  Its 
omission  to  do  so  cannot  now  be  assigned  for 
error.  "Error  cannot  be  assigned  for  the 
omission  of  a  Judge  to  charge  In  a  particular 
way,  unless  his  attention  was  called  to  It  by 
a  special  request"  Fox  r.  Fox,  96  Pa.  St 
00.  And  In  Railroad  Co.  r.  Oetz,  113  Pa.  St 
214,  6  AtL  8S0,  it  was  held:  "In  a.  dril 
case,  wben  no  request  la  made,  the  mere 
omission  to  charge  upon  a  particular  point 
Is  not  ground  of  error."  These  assignments 
would  be  dismissed  without  further  Dotlce, 
but  as  the  location  of  the  Jesse  Brans  tract 
might  be  Inrolred  In  further  litigation,  we 
hare  concluded  to  pass  upon  the  error  as- 
signed to  the  Instructions  of  the  court  In  re- 
gard to  the  location  of  this  tract  The  north- 
em  line  of  the  Evans  Is  not  disputed.  The 
error  complained  of  Is  tbe  method  adopted 
by  tbe  court  In  locating  Its  southern  line. 
The  court  Instructed  the  Jury  that  the  proper 
mode  of  locating  the  southern  line  of  the 
Jesse  Evans  tract  was  to  commence  at  the 
southwest  comer  of  the  William  Lane,— a 
well-known  corner, — "and  run  east  the  rarl- 
ous  courses  and  distances  till  you  come  to  the 
angle  in  the  Jesse  Evans,  which  has  been 
^ken  of  as  a  'maple  comer'  by  a  number 
of  witnesses;  then  south  97  rods,  the  official 
distance  of  the  Evans;  then  commence  at  the 
William  Gilbert  pine  comer,  and  run  west 
until  you  come  to  the  northwest  comer  of  the 
Evans;  then  south  86  rods;  and  a  line  run- 
ning from  the  end  of  the  97  rods  to  the  end 
of  the  86  rods  would  make  tbe  southern  line 
of  the  Jesse  Erana"  The  Jesse  Erans  tract 
Is  a  member  of  tbe  Nicholson  block  of  sui^ 
veys,  oon^tlng  of  25  tracts.   The  survey 


as  retumed  calls  to  adjoin  the  Jesse  Brooks 
on  the  north  and  east  and  the  Isaac  .Taylor 
on  the  south.  Tbe  William  Uue  la  tbe  lead- 
ing warrant  of  tiiia  block,  and  calls  in  Its 
return  of  surrey  for  a  chestnut  oak  as  ita 
southwestem  comer.  This  comer  Is  an  es- 
tablished and  undisputed  corner  in  the  block. 
William  OUbert  another  of  this  block,  calls 
In  Its  return  of  surrey  for  a  pine  at  its  north- 
westem  comer.  This  pine  Is  a  well-estab- 
lished and  admitted  comer  In  the  block,  and 
Is  resorted  to  by  all  the  surreyors  in  deter- 
mining the  location  of  the  Nicholson  block. 
The  Jesse  Brooke  calls  in  its  return  of  survey 
for  a  pine  at  Its  southeastera  comer,  which 
would  be  the  pine  at  the  southwestern  co^ 
ner  of  the  Gilbert;  the  pine  being  a  common 
comer  of  the  Brooks  and  Gilbert  surveys 
The  learned  Judge,  In  bis  method  of  locatinc 
the  southern  line  of  the  Jesse  Evans,  began 
at  the  southwest  comer  of  the  WtUlasn  Lane, 
and  ran  east  along  tbe  southern  line  of  the 
Mary  Lane,  Sarah  Lane,  and  the  westerly 
south  line  of  the  Jesse  Evans,  until  he  came 
to  the  angle  in  the  Evans,— the  maple  cor- 
ner.  From  this  comer  he  ran  south  97  rods, 
which  would  be  tbe  official  distance,  and  es- 
tablished tbe  southwest  comer  of  the  Evans. 
This  part  of  the  court's  locstlon  of  the  Evans 
is  not  controverted  by  the  plaintiff  In  bis 
argument,  but  conceded  to  be  correct  Tbe 
contention  was  made,  and  is.  as  to  tbe  loca- 
tion of  the  easterly  south  tine  and  tbe  south- 
easterly line  of  tbe  tract.  Tbe  court  deter- 
mined the  location  of  these  two  lines  by 
starting  at  the  pine,  the  undisputed  south- 
west comer  of  the  William  Gilbert  surrey, 
thence  west  to  tbe  northeast  comer  of  tbe  Jesse 
Evans,  thence  south  8tt  rods  to  the  post  cor- 
ner of  the  Evans,  and  ran  a  line  at  the  end 
of  this  official  distance  of  86  rods  west  to  tbe 
Intersection  of  the  line  running  south  06  rods 
from  tbe  maple.  This,  in  the  opinion  of  tbe 
court  properly  located  these  two  lines  of  tbe 
Evans,  and  would  corresiund  with  the  offi- 
cial return  of  the  Evans.  The  contention  of 
the  plaintiff  is  that  a  mistake  of  20  rods  In 
distance  was  made  by  tbe  surveyor  In  ran- 
nlng  from  the  northeast  comer  of  the  Elvans 
(tbe  pine)  to  tbe  pine,  tbe  northeast  corwe 
In  tbe  angle  of  the  Evans.  The  deputy  sur* 
veyor  in  bis  official  retom  makes  the  dis- 
tance 100  rods,  while  tbe  actual  distance  be- 
tween the  two  pine  comers  on  the  gronnd  Is 
but  149  rods.  The  plsintlff  now  seeks  to  add 
20  rods  of  shortened  distance  between  the 
pine  comers  to  the  line  ranoing  sooth  88  rods 
from  the  pine,  the  southeast  comer  of  the 
Erans  in  the  angle;  making  the  distance 
between  this  pine  and  the  post  corner  108 
rods,  instead  of  86  rods,  tbe  official  dlatonce. 
We  are  clearly  of  opinion  that  this  method 
of  locating  cannot  be  adopted.  The  pine  cor- 
ner In  the  angle  of  the  Erans  Axes  the  lengtli 
of  that  line  at  149  rods,  and.  If  a  ndstake  of 
20  rods  was  made  In  the  distance,  It  cannot 
be  corrected  by  adding  20  rods  to  Oie  line 
running  south  88  rods  from  the  pine  nwner. 
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Td  do  this  would  contradict  Qie  offlcial  return, 
and  add  considerable  acreage  to  the  Brans 
tract,  and  Interfere  with  the  location  and 
acreage  of  ttie  Isaac  Taylor  tract.  We  dls- 
corer  no  error  In  the  method  adopted  by  the 
coDTt  In  the  location  of  the  tracts  In  contra- 
versy  In  this  suit,  and  its  direction  to  the 
Jary  to  render  a  verdict  for  the  defendant, 
Aaten.  for  the  10  acres  and  8S  perches,  was 
In  accord  with  the  well-settled  rales  govem- 
Ing  the  location  of  surveys^  Judgment  af- 
flrmedc 


PENNSYLVANIA  R.  CO.  v.  WARRBN  ST. 

BY.  CO. 

(Sopreme  Court  of  PennsyWanla.   Oct  17, 
1S98.) 

BAiLaoADs— Otbbbbad  CaosaiHss— PaumcABiir 
rrr. 

1.  Under  Act  1871,  f  2,  relating  to  railroad 
crossings,  providine  that,  if  it  u  reasonably 
practicable  to  sTOid  grade  crossings,  the  court 
shall  by  its  process  prevent  them,  an  over- 
head  crossing  by  an  electric  street  railway 
OTsr  a  railroad  track,  by  means  of  a  trestle 
16  feet  wide  <hi  a  street  40  feet  wide,  and  ex- 
tending along  the  street  for  700  feet,  and  cost- 
ing $4,000,  is  "reasonably  practicable,"  not- 
withstanding it  wonld  be  unsightly  in  appear- 
ance, and  irrespective  of  the  fact  that  extraor- 
dinary precautions  were  to  be  taken  against 
collisions  under  a  decree  granting  a  grade 
crossing. 

2.  Under  Act  1871,  t  2.  relating  to  railroad 
crossings.  proTiding  that,  if  it  la  reasonably 
practicable  to  STold  grade  crossings,  the  court 
shall  by  its  process  prevent  them,  a  possibility 
that  the  construction  of  an  overhead  trestle 
by  a  street  railway  to  cross  a  railroad  track 
would  subject  the  street-railway  company  to 
liability  for  damages  to  adjacent  property  is 
in  advance  of  any  ascertainment  of  the  (im- 
ages, and  too  remote  and  speculative  to  make 
sudi  crossing  not  "reasonably  practicable." 

Appeal  from  court  of  common  pleaa,  Warren 
county. 

Suit  by  the  PennsylTanla  Railroad  Company 
against  the  Warren  Street-Rallway  Company 
for  an  injnnctlon.  There  waa  a  decree  for 
defendant,  and  plaintiff  appealed.  Reversed. 

J.  Ross  Thompson  &  Son,  for  appellant  W. 
D.  HlncUey  and  W.  B).  Rice,  for  M>pellee. 

OREEN,  J.  In  all  our  recent  utterances  re- 
specting grade  crossings  of  railroads,  we  have 
opresaed  ourselrea  with  an  Increasing  em- 
plu^  against  their  allowance,  and  with  a 
most  earnest  purpose  to  "prevent"  them 
wherever  It  Is  ^'reasonably  practicable  to 
avoid"  them.  We  consider  this  to  be  our 
plain  dnty.  In  order  to  conform  with  the  ex- 
press letter  of  the  act  of  1871,  and  to  effectu- 
ate the  prudential  considerations,  and  the 
manifest  policy,  which  underlie  the  legisla- 
tion upon  this  very  important  subject  A  re- 
currence to  a  few  of  our  later  decisions  will 
be  desiraUe  in  this  connection,  to  Illustrate 
their  awllcatlon  to  the  facts  of  the  present 
case. 

In  Ferry  Oo.  Railroad  Extension  Co.  t. 
Newport  A  S.  T.  R.  Ca»  ISO  Fa.  St  193,  24 


Afl.  709,  the  chief  justice,  dellrerlng  the  opin- 
ion, said:  "We  must  conaider  the  legislation 
bearing  upon  this  subject  as  a  whole,  and 
the  acts  of  1849  and  1868,  before  referred  to, 
as  modified  by  the  act  of  1871.  The  latter 
act  does  not  put  the  rights  of  the  company 
desiring  to  cross  the  railroad  of  another  on  a 
level  with  the  rights  of  that  company,  but 
manifestly  declares  them  to  be  secondary. 
Two  thoughts  are  deariy  «9ressed  in  this 
statute,— the  one,  that  no  unnecessary  injury 
Shall  be  perpetrated  on  the  road  sought  to  he 
crossed;  the  other,  that  crossings  at  grade 
shall  be  prevented  whenever  they  can  reason^ 
ably  be  avoided.  Pittsburg  &  0.  R.  Co.  r. 
Southwest  Pa.  Ry.  Ca,  77  Pa.  St  173.  In 
that  case  we  held  that  the  act  of  1SG8  did  not 
give  a  railroad  corporation  an  arbitrary  right 
to  cross  another  railroad,  regardless  of  the 
rights  of  the  corporation  injured  and  the 
safety  of  the  public,  and  that  the  Intent  of  the 
act  of  1871  is  to  discourage  grade  crossings, 
involving  danger  to  the  public  as  well  as  in- 
jury to  the  company  whose  road  is  crossed. 
A  decree  was  entered  prohibiting  a  crossing 
at  grade.  Just  here  we  will  supplement  the 
decision  of  that  case  by  saying  that  the  time 
for  grade  crossings  in  this  state  has  passed. 
They  ought  not  to  be  permitted  except  in  case 
of  Imperious  necessity.  Tbey  admittedly  in- 
volve great  danger  to  life  and  proper^." 

In  Penusylvania  R.  Co.  v.  Braddock  Electric 
Ry.  Co.,  162  Pa.  St  116,  25  AXL  780,  the  pres- 
ent chief  Justice,  referring  to  the  act  of  1871, 
and  discussing  Its  effect  upon  the  act  of  1889, 
which  conferred  the  right  to  cross  at  grade, 
said:  "The  manifest  purpose  of  this  [Act 
1871,  S  2]  is  not  merely  to  discourage  grade 
crossings  because  of  their  danger  to  the  pub- 
lic aa  well  as  Injory  to  the  company  whose 
road  Is  crossed,  but  also  to  prevent  them 
whenever.  In  the  Judgment  of  the  court.  It  Is 
reasonably  practicable  to  avoid  such  danger- 
ous and  injurious  crossing.  As  an  exercise 
of  the  police  power  of  the  state,  the  wisdom 
of  the  provision  has  become  more  manifest 
from  year  to  year,  as  railroads  mtdtlply." 
After  quoting  from  the  opinion  In  the  Perry 
Co.  Ralbrdad  Extension  Oo.  Case,  above  cited, 
Mr.  Justice  Sterrett  further  said:  "It  Is 
claimed  by  defendant  however*  that  the 
eighteenth  section  of  the  act  of  1889,  under 
which  it  Is  Incorporated,  e^resaly  authorises 
It  to  cross  at  grade,  dlagcmally  or  transverse- 
ly, any  railroad,  operated  by  steam  or  others 
wise,  now  or  hereafter  buUt  If,  by  the  lan- 
guage thus  employed,  the  legislature  Intended 
not  only  to  barter  away  the  pcdlce  power  of 
the  state  in  regard  to  such  grade  crossings, 
but  also  to  limit  the  Jurisdiction  of  courts  of 
equity  In  relation  thereto,  then.  Indeed,  tiie 
learned  Judge  fitly  characterized  such  leglsla^ 
tton  as  'aceedingly  vicious*;  but  we  cannot 
think  any  such  construction  as  that  should 
be  given  to  section  18  of  the  act  Ccmst  art 
16,  I  3.  It  is  a  well-recognized  principle  of 
legislation  that  grants  of  franchises  are  made 
and  accepted  in  snbordlnatton  to  the  police 
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power  of  the  state.  This  results  from  the  In- 
herent nature  of  that  power.  •  •  •  We  are 
therefore  warranted  In  conclndln;  that  a  sur- 
render of  that  power  was  neither  affected  nor 
Intended  to  be  made  by  the  act  under  consid- 
eration. Nor  do  we  think  that  the  jurisdic- 
tion conferred  by  the  second  section  of  the 
act  of  18T1  was  In  any  manner  restricted  or 
limited  by  the  act  of  1889.  As  we  have  seen, 
the  latter  Is  entitled  'An  act  to  prorlde  for 
the  Incorporation  and  goremment  of  street- 
railway  companies  In  this  commonwealth.' 
This  title  conveys  not  the  slightest  Intimation 
of  any  intention  to  Interfere  with  the  Juris- 
diction theretofore  conferred  on  court*  of 
equity  relating  to  railroad  crossings  at  grade. 
The  tenth  section  of  the  general  railroad  act 
of  April  4,  1868,  provides  that  *rallroad  com- 
panies formed  under  the  provisions  of  this  act 
shall  have  the  right  to  construct  roads  so  as 
to  cross  at  grade  the  track  or  tracks  of  any 
other  railroad  in  this  commonwealth.'  In 
Plttsborg  &  C.  R.  Co.  v.  Southwest  Pa.  Ry. 
Ca,  77  Pa.  St  173,  It  was  held  that  the  ex- 
ercise of  this  right  was  subject  to  Judicial 
control.  It  was  there  said:  'The  appellee 
was  subjected  to  the  operation  of  the  act  of 
June  19,  1871.  Under  the  act  of  1868,  the 
place  where,  and  the  manner  in  which,  one 
railroad  might  cross  another  at  grade  were 
undoubtedly  subjected  to  review  by  a  court 
of  equity.  •  •  *  Uoreover,  the  evident  In- 
tendment of  the  statute  Is  to  discourage 
crossings  at  grade.  *  *  •  Bach  succeeding 
year  will  Increase  the  necessity  for  avoiding 
them.  Their  construction  should  now  and 
henceforth  be  discouraged.'  We  have  do 
doubt  electric  railways  are  within  the  act  of 
1871.  They  are  certainly  wltiiln  tiie  mischief 
tor  which  the  second  secttmi  provides  a  rem- 
edy." 

In  both  the  foregoing  cases,  as  well  as  In 
the  dted  case  from  77  Pa.  St  178,  the  grade 
crossings  had  been  allowed  by  the  court  bor 
low,  and  In  aU  we  reversed  the  Judgments 
and  refused  the  crossing. 

In  the  stni  more  recent  case  of  Scranton 
&  P.  Traction  Co.  v.  Delaware  &  H.  Canal 
Co.,  180  Fa.  St  686,  37  Ati.  122,  the  views 
expressed  In  the  preceding  cases  were  em- 
phatically reaffirmed  and  applied.  The  court 
below  had  allowed  the  crossing,  and  this 
judgment  was  affirmed  by  a  majority  of  the 
superior  court  But  we  reversed  the  Judg- 
ment, and  refused  the  crossing,  although  the 
facts  as  to  the  physical  situation  and  the 
difficulty  of  avoiding  a  grade  raosslng  were 
far  more  serious  than  they  are  In  the  case  at 
bar.  Our  Brother  Dean,  In  an  exhansUve 
opinion,  both  on  the  law  and  on  the  facts  ap- 
pearing In  that  case,  held  that  the  crossing 
should  be  refused,  notwithstanding  the  very 
serious  obstacles  arising  out  of  the  physical 
Bitnatlon.  After  stating  the  facta,  he  saya: 
"This  brings  us  at  once  to  a  consideration  of 
the  duty  of  courts  under  the  second  section 
of  the  act  of  1871:  *If  in  the  Judgment  of 
such  court  It  Is  reasonably  practicatde  to 


avoid  a  grade  crossing,  they  shall  bj  thrir 
process  prevent  a  crossing  at  grade.'  So  far 
as  the  possible  may  be  considered  the  prac- 
ticable, there  are  very  few  points  on  the 
surface  of  the  state  where  other  than  grade 
crosslngB  ue  not  practicable.  What  a  cen- 
tury ago  were  deemed  insurmountable  ob- 
stacles to  an  under  or  over  crossing  are  now 
treated  as  only  engineering  difficulties,  which 
skill  and  capital  can  generally  overcome. 
But  the  legislature  has  modlfled  what  may 
be  deemed  a  strict  definition  of  the  word 
•practicable'  by  prefixing  the  word  'reasona- 
bly.' •  This  devolves  upon  the  courts,  In  every 
contention  of  this  kind,  an  ascertainment 
from  the  facts  of  the  particular  case,  what 
Is  *rea8onable.'  In  the  first  place,  we  must 
assume,  because  the  legislature  In  this  en- 
lightened age  has  impliedly  so  assnmed,  that 
it  Is  unwise.  If  not  reckless  and  barbarous,  to 
unnecessarily  subject  the  traveling  public 
and  the  employ^  of  carrying  corporations  to 
the  death,  maiming,  and  horrors  of  collisions 
which  inevitably  result  from  grade  crossings. 
And,  If  It  is  reasonably  practicable  to  avoid 
a  girade  crossing,  then  the  question  as  to 
what  extent  the  risk  of  snch  a  crossing  may 
be  reduced  is  Immaterial;  for  the  law  as- 
sumes, and  e^terience  demonstrates,  that  ex- 
traordinary care  by  both  parties  using  sudi 
crossing,  ^ded  by  an  the  advance  In  science 
and  meciianlcs.  has  only  resulted  In  lessening 
the  risk,  not  In  abolishing  It.  In  deciding, 
therefore,  what  Is  reasonabla,  we  are  tionid 
to  keep  In  mind  tSie  ccmseqnences  to  be  avoid- 
ed. It  Is  not  as  U  the  result  of  a  colUal<»i 
were  the  Injury  to,  or  even  the  destroetlon 
of,  pnqwrty,  wbldi,  compared  with  n^M 
and  dieap  travel  and  transit,  ml^t  perti^ 
be  trivial;  but  It  is  the  danger  to  the  per- 
sons of  the  public  which  Is  to  be  avoided. 
Safety  is  the  object  In  view,  and,  therefore, 
in  determining  what  Is  reasonable,  we  must 
balance  expense  and  difficulty  against  loss  of 
life  and  limb.**  Referring  to  the  facts  as  to 
the  crossing  In  that  case,  the  opinion  pro- 
ceeds: "niere  Is  no  physical  obstacle  to  the 
avoidance  of  a  grade  crossing.  As  to  the 
cost  of  avoiding  It  where  It  is  physically  prac- 
ticable, it  Is  not  dear,  from  the  act  Itself,  tiiat 
the  legislature  Intended  this  ftct  should  be 
considered  In  determining  what  is  reasona- 
ble. •  *  *  But,  assuming  tiie  question  at 
cost  may  property  enter  Into  tiie  question  of 
reasonableness.  It  can  have  no  weight  here; 
for  It  Is  conceded  that  the  additional  expense 
of  an  overhead  crossing  would  not  be  over 
six  to  eight  thousand  dollars,— a  sum  not 
equal  to  the  cost  of  one  mile  of  additional 
track;  an  amount  which,  balanced  against 
the  loss  of  a  single  limb  to  a  passengor,  la 
of  no  weight  at  all.**  The  opinion  ttien  deals 
with  fbe  proposition  ttAt  as  the  traction  com- 
pany could  not  build  an  overhead  erosdng 
without  elevating  It  In  front  of  the  bnlldti^ 
of  adjoining  owners,  and  as  It  did  not  have 
the  right  of  eminent  domain.  It  could  not 
erect  the  crossing  without  tiie  consent  of  tiie 
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owners,  and  therefore  It  was  practically  im- 
possible to  build  it  at  all.  To  this  conten- 
tion the  opinion  replies:  "The  traction  com- 
pany, tn  effect,  says,  'We  have  no  power  un- 
der our  charter  to  construct  a  reasonably 
practicable  overhead  crossing,  as  required  by 
law;  therefore,  as  to  us,  a  crossing  except 
at  grade  Is  impracticable.*  But  the  reasonar 
bly  practicable  la  not  to  be  determined  by 
want  of  corporate  power  to  Invade  the  rights 
of  the  property  owner.  The  construction  of 
the  crossing  Is  what  the  statute  expressly 
says  shall  be  regulated  by  the  courts,  and 
this  with  a  Tlew  to  avoid  danger,  and  to  pro- 
tect the  older  franchise  from  injury  by  the 
younger  one.  The  act  of  18S8  gives  the  right 
to  cross  at  grade;  but  then  we  are  met  by 
the  act  of  1871,  which  says  the  court  shall 
by  Its  process  prevent  it.  If  an  overhead 
crossing  be  reasonably  practicable.  This 
leaves  only  for  the  court  the  physical  prob- 
lem to  be  solved  by  the  Inference  warranted 
from  the  character  of  the  two  roads,  the 
business  done  upon  them,  the  topography  of 
the  territory,  and  like  facts.  •  ♦  *  we 
may  say  here  that.  If  the  act  of  1889  does  not 
confer  upon  electric  railway  companies  those 
toll  powers  necessary  to  their  construction 
and  corporate  prosperity,  the  legislature  la 
the  body  to  which  application  should  be  made 
for  more  extenslTe  grants.  And  we  may 
farther  say  that,  after  ample  time  for  the 
most  tborongh  consideration,  we  are  deter* 
rained  to  nnfllnchlngly  adhere  to  the  rule 
announced  In  Perry  Co.  Railroad  Extension 
Co".  V.  Newport  &  S.  V.  R.  Co.,  150  Pa.  St 
1%,  24  AtL  709;  Pennsylvania  R.  Co.  v. 
Braddock  Electric  Ry.  Co.,  152  Pa.  St  116> 
25  AtL  780,  and  subsequent  cases." 

The  writer  has  made  the  foregoing  liberal 
citations  from  the  cases  named,  because  they 
practically  determine  every  contention  made 
In  the  present  case.  We  have  here  no  phys- 
ical obstacle  to  the  construction  of  the  over- 
head crossing.  It  fs  entirely  practicable. 
The  learned  court  below  considered  that  It 
would  be  an  obstruction  to  the  travel  in  the 
street,  and  therefore  a  serious  Inconvenience, 
and  also  that  it  would  be  very  unsightly  In 
appearance.  As  the  street  is  40  feet  wide, 
and  the  trestle  work  but  16,  there  would  be 
24  feet  left  In  the  clear  for  the  street  travel; 
and,  as  the  whole  distance  to  be  occupied  by 
the  structure  would  be  only  700  feet  In  length 
along  the  street,  we  do  not  think  this  would 
be  so  aerlons  an  Inconvenience  to  the  street 
travel  as  to  destroy  the  reasonable  practica- 
bility of  the  overhead  crossing.  As  to  the 
nnslghtUness  of  the  structure,  it  cannot  be 
considered  as  of  any  consequence  when 
weighed  against  all  the  dangers  of  a  grade 
crossing.  As  the  cost  would  be  only  $4,000, 
it  goes  for  nothing  as  against  the  statutory 
prohibition.  As  to  the  damages  which  might 
have  to  be  paid  to  private  owners,  they  are 
of  too  uncertain  character  and  amount  to  con- 
stitute, in  advance  of  any  ascertainment  a 
reason  for  granting  the  grade,  as  against  the 


overhead,  crossing.  Moreover,  we  declined 
In  the  last-cited  case  to  give  any  weight  to 
that  contention.  The  consideration  of  the 
probabilities  or  the  improbabilities  of  colli- 
sions, by  reason  of  extraordinary  precautions 
to  be  prescribed  in  the  decree,  Is  not  an  ele- 
ment In  the  determination  of  the  question. 
The  one  test  imposed  by  the  statute  Is  the 
reasonable  practicability  of  the  overhead 
crossing.  If  that  Is  established,  other  con- 
siderations become  unimportant.  We  desire 
to  announce  again  that  we  firmly  adhere  to 
the  policy,  and  to  the  rules  and  principles, 
expressed  in  the  decisions  to  which  we  have 
referred.  The  motion  to  dismiss  the  appeal 
Is  without  merit  and  Is  denied.  The  aadgn- 
ments  of  error  are  all  sustained. 

The  decree  of  the  court  below  Is  reversed, 
at  the  cost  of  the  appellee,  and  It  is  now 
ordered  that  the  Warren  Street-Bailway  Com- 
pany be  perpetually  enjoined  against  cross* 
Ing  the  tracks  of  the  Penns^vanla  Ballroad 
Company  at  grade. 


NBW  TORE  OBNT.  ft  H.  R  R.  00.  T. 

WABRBN  ST.  BY.  GO. 
(Supreme  Court  of  Pennsylvania.   Oct  17. 
1808.) 

Railboids— Overhead  Crobbikos— PajLOTicAsir,- 
rrr. 

Under  Act  1871,  {  2,  relating  to  railroad 
crossings,  and  providine  that  If  It  is  reason- 
ably practicable  to  avoid  grade  crossings,  the 
court  shall,  by  its  process,  prevent  tiiem, 
where  there  is  no  physical  obstacle  to  the 
erection  of  an  overhead  crossing,  and  its  cost 
will  not  exceed  $2,500,  and  will  not  interfere 
with  the  rights  of  adjoining  property  owners, 
a  street  rauway  should  be  refused  the  right 
to  cross  railroad  tracks  at  grade. 

Appeal  from  conrt  of  commm  pleaa,  War- 
ren  coanty. 

Stdt  by  the  New  Tortc  Centra]  ft  Hudson 
River  Railroad  Company  against  the  Warren 
Street>RaUway  Company  for  an  Injunction. 
There  was  a  decree  for  defmdant  and  plains 
tiff<appealed.  Reversed. 

Allen  ft  Sons,  for  appellant.  W.  V.  Hinck- 
ley and  W.  B.  Rice,  for  appellee. 

GRBEN,  J.  This  is  a  bill  for  an  Injunc- 
tion to  restrain  the  defendant  company  from 
crossing  the  tracks  of  the  plalntifrs  railroad 
at  grade  with  their  dectric  railway  tracks. 
The  bm  was  dismissed  by  the  learned  court 
below  npon  the  ground  that  It  was  not  rea- 
sonably practicable  to  erect  an  overhead 
crossing,  and  therefore  a  grade  crossing  waa 
allowed.  In  an  opinion  we  have  jnst  filed 
in  the  case  of  Pennsylvania  R.  Co  v.  War- 
ren St  Ry.  Co.  (No.  353,  Jan.  Term,  1887), 
41  Atl.  331,  we  have  expressed  fully  our  views 
npon  all  the  contentions  which  arise  in  the 
present  case.  There  Is  no  kind  of  physical 
obstacle  to  the  erection  of  an  overhead  cross- 
ing; the  cost  of  its  erection  was  proved  to  be 
not  more  than  $2,500;  there  are  no  adjoining 
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owners  whose  property  wHI  be  Interfered 
with;  there  are  special  reasons  vrby  there 
flhonld  not  be  a  gnde  crossing  at  this  place 
In  consequence  of  the  grades  of  the  plaintiff's 
railroad  on  each  side  of  the  crossing;  and 
we  are  quite  unable  to  agree  with  the  learn- 
ed court  below  as  to  the  sufficiency  of  the 
reasons  assigned  for  granting  tiie  grade  cross- 
ing. There  Is  mucb  lees  force  In  the  con- 
tentions for  a  grade  crossing  In  the  present 
case  than  there  was  In  the  case  referred  to. 
We  think  them  to  be  quite  without  merit, 
and  in  clear  hostility  with  all  our  recent  de- 
cisions upon  this  subject  We  are  clearly  of 
opinion  that  a  grade  crossing  should  have 
been  refused.  Without  considering  the  nu- 
merous assignments  of  error  in  detail.  It  is 
only  necessary  to  say  that  we  are  of  oplidon, 
on  all  the  testimony,  tiiat  It  is  reasonably 
practicable  to  erect  an  overhead  crossing  at 
the  place  In  question,  and  tliat  it  was  error 
In  the  court  below  to  hold  the  contrary  and 
to  allow  a  grade  crossing.  The  decree  of  the 
court  below  la  reversed,  at  the  cost  of  the  ap- 
pellee, and  it  is  now  ordered  that  the  War- 
ren Street-Railway  Company  be  perpetually 
enjoined  from  crossing  the  tracks  of  the 
New  York  Central  ft  Hudson  BlTW  BaUroad 
Oompany  at  grade. 


BRUNBR  T.  FINLHY  et  al. 

(Supreme  Court  of  PenusylTania.   OcL  IT, 

1898.) 

BxPBBsa  Taoar— Whbh  Arisbs— L&obbs— Bion 
or  TaosTsa  to  Pdbcbass— ZUfu- 
DiATioR  or  Trust. 
1.  Plaintiff  owned  a  ooe-aizth  lotereBt  In  cer- 
tain properties  in  common  with  her  five  broth- 
er^ subject  to  the  life  estate  of  her  father.  In 
order  to  protect  a  creditor,  the  father  and  sons 
agreed  that  the  properties  should  be  transfer- 
red by  means  of  a  BberifiTs  sale  to  such  credit- 
or, to  hold  in  trust,  and  after  paying  his 
claims  from  the  rents  aud  proceeds  of  sales 
he  shonid  convey  to  plaintiff  any  unsold  proper- 
ties. In  pnranance  of  such  agreement  the 
creditor  bought  in  the  property  at  shelf's 
sale,  and  plaintiff  conveyed  to  him  her  inter- 
eat,  which  was  not  bound  by  his  judgment. 
Afterwards  the  creditor  conveyed  to  defend- 
ants' testator  in  coosideratioQ  of  the  payment 
to  him  of  the  sum  owing  him  by  the  father 
aud  BODS  of  plaintifi^  but  it  was  agreed  that 
the  grantee  was  not  to  be  personally  liable 
for  certain  mortgages  thereon.  Shortly  before 
ihe  latter  conveyance,  grantee  (testator)  en- 
tered into  an  agreement  with  plaintiff  that  the 
former  should  reimburse  himself  for  the  con- 
sideration paid,  expenses,  and  taxes,  from  the 
rents  and  sales,  and  when  be  was  repaid  in 
full  he  Bhoald  convey  the  properties  remaining 
unsold  to  plaintiff;  and  plaintiff  further  agreed 
that  grantee  should  have  full  discretion  aa  to 
leasing,  mortgaging,  and  selling  the  proper- 
ties, and  should,  at  bis  own  sole  discretion,  pay 
or  refuse  to  pay  the  interest  or  principal  of 
the  existing  mortgages,  or  of  other  mortgages 
or  other  iDcumbrances  which  might  be  created. 
After  grantee's  death,  his  executors  notified 

ftlalntlff  and  her  relatives  that  they  could  no 
onger  pay  interest  or  taxes,  and  that  the  prop- 
erties would  have  to  be  sold  under  a  fore- 
closure, unless  she  could  protect  her  interests. 
She  made  no  reply.  The  properties  wwe  fore- 


closed, and  the  executors  borrowed  money, 
and  bid  them  In  to  protect  a  Oersonal  bond 
their  testator  had  given  to  mortgagee  aa  addi- 
tional security  for  the  debt.  Fifteen  yeara 
later,  after  extensive  improvements  had  been 
made  on  the  pn^ertle^  plaintiff  for  the  first 
time,  In  any  way,  seeks  the  Mforcement  of 
the  trust,  and  an  acconnting  tnm  the  exec- 
utors. Bdd,  that  the  trust,  according  to  its 
terms,  was  terminated  when  plaintiff  refused 
to  protect  her  interests  by  preventing  the  fore- 
closure. 

2.  Plaintiff  never  had  any  right  as  a  cestui 
qne  trust  under  the  agreement,  since  by  its 
own  terms  the  trust  could  not  ariae  In  her 
favor  until  grantee  (testator)  was  fully  paid 
for  all  his  advances  and  claims,  which  was 
never  done;  and  it  is  immaterial  that  since 
the  forecloanre  there  have  been  snffldent  re- 
ceipts to  pay  off  testator's  claim  and  all  other 
charges. 

3.  The  defense  Of  laches  Is  available,  unvc 
no  express  tmst  ever  arose  in  favor  of  plain- 
tiff. 

4.  The  laches,  crasiatlng  in  15  years'  delay, 
bars  any  right  of  recovery. 

5.  Where  no  tmst  could  arise  under  au 
agreement  to  reconvey  property  until  grantee 
should  be  reimbursed  for  his  advances,  and 
it  was  solely  within  grantee's  distmtion  aa  to 
the  payment  of  the  interest  or  principal  of 
other  incumbrances  on  the  property,  grantee 
may  purchase  at  a  sale  of  the  property  nudei 
a  foreclosure  <rf  a  mortgage  hdd  by  a  third 
person,  after  the  refasal  of  the  party  to  the 
agreement  to  take  any  steps  towards  satisfy- 
ing such  mortgage,  and  no  tmst  attaches  to 
the  woperty  purchased. 

6.  The  acts  of  executors  in  purchasing  prop- 
er^ held  by  thdr  testator  as  a  trustee,  under 
a  foreclosure  by  a  third  person,  la  a  distinct 
repudiation  of  any  trust  within  the  rnle  that 
even  in  cases  of  express  trust,  if  there  has 
been  a  distinct  repudiation  of  the  trust  by 
the  trustee,  and  knowledge  has  been  brought 
home  to  the  cestni  qne  trust,  the  mles  aa  to 
laches  apply. 

Appeal  from  court  of  common  pleas,  Phil- 
adelphia county. 

BUI  In  equity  by  Meta  N.  Knner  against 
Elizabeth  Flnley  and  another,  executors  of 
the  estate  of  Thomas  Flnley,  and  othexs.  to 
obtain  an  accounting  and  a  conveyaiice  con- 
cerning five  properties  to  wtalcb  testator  had 
title;  alleging  tbat  they  were  affected  by  a 
tmst  In  complainant's  favor,  created  by  tes- 
tator in  his  lifetime.  E^m  a  decree  for 
plaintiff,  defendants  appeal.  Reversed. 

The  ntbstance  of  the  bID  and  answer  Is 
set  fortb  In  appellants*  appeal  book  oa  follows: 

"(1}  The  bill  was  filed  iu  1896  against  tbe 
executors  and  heirs  of  Thomas  Flnley,  who 
died  October  24,  1879,  to  obtain  an  account- 
ing and  a  conveyance  concerning  five  prop- 
erties situate  In  Philadelphia,  to  which  the 
decedent  had  title;  alleging  that  they  were 
affected  by  a  trust  la  plalntUTa  faror,  abated 
by  said  decedent  in  his  lifetime.  The  prop- 
erties in  question,  as  numbered  in  the  bill,  are 
as  follows:  No.  1.  Northeast  comer  llilrty- 
Sixth  and  Spring  Garden  streets.  No.  S. 
Sonthwrat  corner  Thirty-Sixth  and  Spiing 
Garden  streets.  No.  8.  CrescentriUe  mill 
property,  Twenty-Second  and  Twenty-Third 
wards.  No.  4.  Northwest  comer  Thirty- 
Fifth  and  Spring  Garden  streets.  No.  S. 
South  Bide  Spring  Garden  street  100  feet 
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west  from  Thirty-Sixth  street  (2)  The  blU 
avera  that  Nos.  1,  2,  and  3  belonged  to  plaln- 
tilTB  mother,  and  upon  her  death  In  1886, 
Intestate,  the  plaintiff  acquired  a  one-sixth 
Intovst  In  common  with  her  five  brothers, 
subject  to  the  life  estate  of  her  father,  James 
P.  Bruner.  She  had  no  interest  originally  In 
properties  Nos.  4  and  5,  wlilcb  belonged  solely 
to  her  father.  (S)  In  order  to  protect  Bid- 
ward  Browning  and  the  firm  of  Browning 
Bros.,  to  whom  they  were  Indebted,  James 
P.  Bruner  and  his  sons  agreed  that  said 
Browning  should  Swqulre  their  title  and  In- 
terest and  that  of  complainant  In  aald  real 
estate  and  that  he  shpuld  hold  the  same  In 
trust,  and  after  paying  the  Indebtedness  due 
to  him  and  his  firm  oat  of  rents  and  proceeds 
of  sales,  etc,  should  pay  over  to  plaintiff  any 
surplus  In  cash,  and  convey  to  her  any  prop- 
erties that  might  then  remain  unsold.  <4) 
That  In  1877,  in  pursuance  of  such  agree- 
ment, the  title  and  Interest  of  the  father  and 
sons  were  sold  at  sheriff's  sale  under  Judg- 
ments hdd  by  Browning  against  them,  and 
boocbt  in  by  Browning,  and  the  plalntlfl  con- 
reyed  her  onfralxth  Interest  In  the  three  prop- 
erties to  lilm.  (5)  Tlie  hill  avers  that  snb- 
sequoitlj  Browzdng  agreed  to  convey  the 
pn^erdea  to  Finley  In  consldraatlon  of  the 
paymoit  by  Elnley  ot  the  balance  of  the  In* 
debtedness  of  James  P.  Bruner  &  Sons  due 
to  falm  (Browning),  upon  the  trusts  therelUr 
after  mentioned,  and  tliat  Browning  did  so 
convey  by  deed  dated  Febroary  19,  1878.  (9) 
That  Finley.  by  agreement  dated  January  22, 
1878,  agreed  with  phUntifl  that  out  of  rents 
and  proceeds  of  mortgages  and  sales  he 
Blwnld  first  rqiay  himself  tiie  moncTS  ad- 
vaneed  by  him  to  pay  the  balance  due  Brown- 
lac  and  all  taxes  and  es^mnses  Incuind  in 
managing  tile  properties,  as  wdl  as  certain 
mm  due  him  by  James  P.  Bruner,  and 
abonld  deduct  a  commlsdon  of  tm  per  cent 
fen-  the  management  of  the  properties,  and, 
when  payment  in  full  had  been  made  to  him, 
be  (Flaley)  would  convey  to  the  plaintiff  the 
properties  remaining  unsold.  <7)  The  bill  al- 
leges that  the  agreement  was  In  writing,  and 
that  the  original,  after  it  had  been  executed, 
waa  retained  by  said  Flidey.  and  came  into 
tbe  possession  of  the  defendanta  after  his 
death,  and  that  she  waa  therefore  unable  to 
attaidi  a  copy.  (8)  Pn^erties  Nos.  1  and  6 
wen  sold  in  Flntey*s  lifetime^— the  first  at 
sheriff's  sale  undn  a  mortgage  m^e  by 
Browning,  and  the  other  by  Finley  for  a  nom- 
inal consldemtlon,  subject  to  a  mortg^  of 
$10,000  also  made  by  Browning,  and  that 
Kos.  2,  8,  and  4  woe  sold  after  Flnley's 
deatii  at  BhetUTs  sale  under  foreclosure  pro- 
ceedings CHD  mortgages.  (8)  ^inttff  alleges 
that  property  No.  6  was  sold  In  fraud  of  her 
rl^ts;  because  of  Inadequacy  ot  price,  and 
that  tiie  porehase  by  the  ezecnton  of  Nosl  2 
and  8  was  In  tmst  for  her.  under  the  said 
wrlttoi  agreement  made  witii  Thomas  Flih 
lc7,  flie  decedm^  and  that  the  same  shoidd 
be  conveyed  to  her  by  the  executors,  kbA  that 


there  is  a  balance  due  for  which  the  defend- 
ants should  account  to  her.  She  asks  for  an 
accounting  of  all  five  properties." 

"(1)  The  defendants*  answer  under  oath 
denies  that  the  alleged  written  agreement 
was  made  by  Thomas  Finley,  but  avers  that 
Finley  was  the  sole  and  absolute  owner  of 
said  properties,  which  were  not  subject  to 
any  trust  in  favor  of  tbe  plaintiff;  that  the 
executors  purchased  the  two  pn^erties,  of 
which  a  conveyance  and  accounting  are 
sought,  at  sheriff's  sale  in  1881,  under  ad- 
verse proceedings  on  mortgages  thereon,  In 
order  to  protect  their  decedent's  bond;  and 
that  the  plaintiff  never  made  any  claim  of 
interest  In  said  properties  from  the  time  they 
were  kM,  m  1881,  up  to  1896,  during  which 
time  the  executore  had  expended  lai^  sums 
in  Improving  said  properties.  (2)  The  an- 
swer admitted  the  facts  set  forth  in  para- 
graph 2  of  the  foregoing  abstract  of  the  bill 
with  xeteraicB  to  the  original  titie  to  the 
properties.  C3)  The  answer  explicitly  denies 
the  fact  set  fbrth  In  paragraph  3  of  abstract 
of  bilL  It  avers  that  James  F.  Bruner  and  his 
sons  In  1877  were  lns(dvent  and  that  Bdward 
Browning  and  Browning  Bros,  held  Judg- 
ments against  them,  under  which  the  lnta»st 
cf  the  Bruners  In  the  pn^iwtles  was  sold, 
and  bought  in  Browning.  It  aven  that 
the  plaintiff  conveyed  her  Interest  in  ttie 
properties  to  Browning  In  cnder  to  pay  the 
indebtedness  of  her  father  and  brothers.  (4> 
Defendants  deny  that  th»e  waa  any  agree- 
ment whatever  by  which  Browning  was  to 
bold  the  properttes  in  trust,  and  they  all^e 
that  his  conveyance  from  the  sheriff  and  the 
plaintiff  gave  htan  an  absolute  tttl^  not  sub- 
ject to  any  trust  in  favor  of  the  i^ntlff. 
^)  That  Browning  did  not  agree  to  convey 
the  properties  to  Finley  upon  any  trust  In 
favor  of  complainant  The  only  agreonent 
under  which  Browning  told  the  properties 
to  Finley  was  In  writing,  dated  February  IS, 
1878.  and  attached  to  the  answer  as  BxhlMi 

A.  This  was  an  agreement  to  sell  absolutely 
to  Finley  for  the  consideration  of  upwards 
of  $16,000,  and  no  mention  Is  made  of  tho 
plaintiff's  name,  nw  of  any  trust  In  her  favor. 
That  the  deed  by  Browning,  made  In  pnisu- 
ance  of  tills  agreement,  to  Finley,  dated  Feb- 
ruary 10,  187S,  is  likewise  absolute  on  Its 
face.  {&f  That  no  agreement  in  writing  was 
made  by  Finley  to  hold  the  properties  In  trust 
for  the  plaintiff.  That  plaintiff  signed  a  pa- 
per dated  January  22,  187&  a  copy  of  whlcb 
to  appended  to  d^endants'  answv  as  Exhibit 

B,  but  this  was  never  signed  by  Flnl^.  (7> 
That  the  properties  sold  at  sherUTs  sale  were 
sold  under  adverse  procras  on  the  mortgagesr 
of  which  plaintiff  had  full  and  ample  notice. 
That  the  executors  were  unable  to  carry  the 
properties  longer,  and,  under  advice  of  coun- 
sel, declined  to  pay  Interest,  and  notified 
plaintiff  tiiat  she  could  have  a  conveyance  of 
tiie  properties  upon  payment  of  upwards  of 
^0,000,  which  was  the  amount  expended  oa 
Hiem  by  the  decedent  and  the  executors,  who 
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submitted  an  Itemlxed  account  tbweof.  &i 
Tbat  plaintiff  knew  of  sheriff's  sales  to  tlie 
executors  of  Tliomas  Fluley  at  the  time  they 
took  place,  but  made  no  claim  of  interest  un- 
der the  trust  or  otherwise  for  fifteen  jears 
thereafter,  until  shortly  bebve  this  suit  was 
brought" 

Jas.  Aylward  Derelin  and  John  G.  Johnson, 
for  appellants.  F.  Carroll  Brewster,  for  ap- 
pellee. 

GBEBN,  J.  The  title  of  Browning  to  the 
premises  In  question  was  acquired  by  sher- 
iff's sales  upon  Judgments  against  Bruner  and 
hla  sons,  and  a  conveyance  by  the  plaintiff, 
whose  interest  was  not  bound  by  the  lien  ot 
the  Judgment  The  title  of  Flnley  was  ac- 
quired by  deed  from  Browning  dated  Febru- 
ary 19, 1878,  and  an  agreement  In  writing  be- 
tween them  of  the  same  date.  Neither  In  the 
agreement  nor  In  the  deed  was  any  trust  of 
any  kind  created  or  mentioned.  The  paper 
under  which  it  Is  alleged  the  trust  In  favor 
of  the  plaintiff  was  created  Is  In  form  an 
agreement  between  Meta  N.  Bruner,  the 
plaintiff,  and  Thomas  Flnley,  the  defoidants' 
testator,  dated  January  22, 1878.  This  paper, 
as  given  In  eridence,  bears  the  ^gnature  and 
the  acknowledgment  of  Meta  N.  Bruner,  but 
was  not  signed  by  Flnley,  and  no  paper  or 
copy  was  put  In  evidence  which  did  contain 
his  signature.  It  was  claimed  by  the  plain- 
tut  that  tiiere  was  a  pajMr  which  contained 
his  signature,  but  It  was  not  discovered  after 
search  had  been  made  for  it,  and  it  was 
claimed  to  be  lost  The  proof  of  Its  execu- 
tion by  Flnley  Is  not  at  all  satisfactory,  and 
it  Is  at  least  doubtful  whether  the  proof  re- 
specting It  would  sustain  a  recovwy,  If  the 
fate  of  the  case  depended  opon  tbat  Instm- 
nwnt  But,  in  the  view  tiiat  we  take  of  the 
case,  It  la  not  necessary  to  engage  in  the  dls- 
cnasfon  or  decision  of  that  question.  It  la 
quite  certain  that  both  Flnley  and  his  ex- 
ecntors  did  recognize  some  contract  relation 
between  him  and  the  plaintiff,  and  the  execu- 
tors did  at  a  later  day  furnish  an  account  to 
iha  plaintiff,  which  was  given  In  evidence, 
but  la  not  printed,  and  we  are  therefore  In 
Ignorance  of  Its  contents.  It  Is  also  certain 
tbat  the  executors  did  recognize  the  plaintiff 
as  having  an  interest  of  some  kind  In  the 
property,  both  by  letters  addressed  to  her  and 
to  her  brother  H.  F.  Braner,  and  by  the  ac- 
count submitted  and  delivered  to  her,  by 
which  It  is  said  there  appeared  to  be  a  bal- 
ance of  $20,555.39  due  upon  the  proper^  to 
Fioley's  estate,  and  by  calling  upon  her  for 
Its  paymmt,  and  notifying  her  to  protect  her 
interest  in  the  property  In  March,  1881,  at  the 
approaching  sheriff's  sale  which  was  about 
to  take  idace.  in  that  notice  they  said  that, 
if  abe  paid  the  indebtedness,  she  would  be 
«>tltled  to  a  conveyance.  It  Is  altogether 
probable^  therefore,  that  whether  the  written 
agreemoit  of  January  22,  1878,  was  signed 
by  Flnley  or  not,  its  teima  aa  time  ezpceased 


constituted  tlie  relations  between  them.  Treat- 
ing the  case,  then,  as  If  this  instrument  ex- 
pressed their  actual  relations.  It  Is  necessary 
to  consider  what  are  the  merits  of  the  reapect- 
Ive  contentions  of  the  parties  In  the  present 
litigation.  The  plaintiff  contends  that  she  U 
entitled  to  an  account  of  all  the  transactions 
of  Flnley  and  his  executws  with  the  prcqterty, 
and  the  learned  court  below  haa  awarded  an 
accounting  aa  to  two  of  the  properties  In  dis- 
pute. As  a  matter  of  course,  she  Is  only  en- 
titled to  an  account  upon  the  theory  that  she 
would  be  entitled  to  an  Interest  In  the  proper- 
ty after  the  sheriff's  sale,  and  to  an  account- 
ing for  the  moneys  received  and  paid  by  the 
executors  after  that  time.  An  account  was 
furnished  to  her  of  all  the  transactlona  re- 
specting the  property  op  to  March  28,  1881, 
immediately  preceding  the  sheriff's  sale, 
which  took  place  In  May,  1881.  The  defend- 
ants claim  that  for  various  reasons  she  is  not 
entitled  to  any  such  accounting.  They  con- 
tend that  she  Is  disqualified  from  maintaining 
any  claim  against  them,  by  reason  of  her 
gross  laches  In  falling  to  prefer  any  claim  or 
demand  against  them  for  a  period  of  15  years 
after  the  sheriff's  sale,  and  they  also  claim 
that  they  bad  a  perfect  legal  and  equitable 
right  to  terminate  the  trust  by  the  very  meth- 
od In  which  It  whs  done.  To  these  conten- 
tions the  plaintiff  responds  that  the  tmat  wu 
an  express  written  tmst,  and  therefore  not 
subject  to  the  defense  of  laches,  and  tbat 
there  was  no  right  to  determine  it  by  a  sber- 
UTa  sale  of  the  property,  because  the  sale 
was  procured  by  their  own  agency,  and  thoe- 
fore  did  not  relisTe  them  of  the  trust  These 
conflicting  contentions  are  of  the  most  se- 
rious character,  and  require  a  very  careful 
consideration. 

At  the  very  threshold  of  the  discussion 
lies  the  question,  what  was  the  real  char- 
acter of  the  tmst?  It  la  perfectly  dew  that 
it  was  not  a  case  of  a  direct  conveyance  oC 
the  property  of  the  grantor  to  a  trustee  to 
hold  It  upon  the  terms  ot  an  express  tmst 
for  the  benefit  of  the  grantor.  In  racb  cir- 
cumstances, of  course,  the  trust  nilatlui  con- 
tinues Indefinitely  until  It  hsa  expired  by  Ito 
own  limitations,  and  is  not  sul^ect  to  tbe  de- 
fense of  laches  or  the  statute  ot  limitations. 
But  hi  this  Instance  Meta  N.  Bruner  con- 
veyed no  property  of  any  kind  to  TIhmims 
Flnley.  She  gave  him  no  money,  nor  any- 
thing having  any  value  whatever,  with  which 
to  acquire  this  or  any  other  property.  His 
whole  titie  was  delivered  by  deed  from  Bd- 
ward  Browning.  As  It  was  courted  to  Urn, 
the  property  was  sul^ect  to  an  lnun«ue 
amount  of  liens,  aggregating  about  |S5,000, 
bearing  Interest,  which  somebody  must  pi^, 
and  which  neither  the  plaintiff  nor  her  fatiier 
or  brothers  ever  did  pay.  But  this  Is  not  alL 
Mr.  Flnley  agreed  with  Browning  to  pay, 
and  be  did  pay,  about  $16,000  of  his  own 
money  as  the  consideration  of  the  convey- 
ance by  teownlBg  to  blm;  and  not  a  penny  of 
this  money  erer  cams  from  tbSa  plaintiff,  ot 

Digitized  by  GooqIc 


Pa.)  BRUNBB  V.  FINLEY.  837 


from  ber  father  or  bei  brothers.  Nor  is  this 
all.  The  agreement  with  Browning  express- 
Ij  stipulated  as  follows:  "Thomas  rinley 
huys  the  Bruner  properties.  flTe  In  cumber, 
from  Edward  Browning,  for  the  consldera- 
tioQ  of  about  slxteeen  thousand  dollars;  It 
being  understood,  however,  that  there  are 
oow  on  the  properties  mortgages  made  by 
Browning  to  the  amount  of  about  flfty-flTe 
thousand  dollars.  These  mortgages  are  to 
remain  upon  the  properties,  but  Flnley  Is  not 
to  aasume  their  payment,  or  to  be  liable  there- 
for. The  properties,  however,  are  to  remain 
liable  for  them."  Nor  is  this  all.  The  agree- 
ment of  Meta  N.  Bruner  expressly  and  posi- 
tively stipulates  "that  the  said  Thomas  Fin- 
ley  shall  have  full  and  absolute  discretion  to 
lease,  mortgage,  and  sell,  or  to  abstain  from 
letting,  mortgaging,  and  selling,  the  said  five 
properties,  or  any  of  them,  or  any  part  there- 
of, and  shaU  at  his  own  sole  discretion  pay  or 
refuse  to  pay  Interest  on  the  mortgages  cre- 
ated by  Browning,  or  on  any  other  incum- 
brances that  may  now  or  hereafter  exist  or 
l»e  created  on  the  said  properties,  or  any  of 
them,  or  pay  or  refuse  to  pay  the  principal 
sums  of  any  such  mortgages  or  other  Incum- 
brances. And  the  said  Thomas  Finley  shall 
not  be  in  any  way  liable  or  accountable  for 
itie  management  of  the  said  properties,  or 
any  of  tbem,  but  shall  have  the  full  and  en- 
tire control  th'ereof  as  fully  as  if  the  said 
Meta  N.  Bruner  did  not  claim  any  Interest 
therein."  It  will  thus  be  seen  that,  both  un- 
der the  agreement  with  Browning  and  the 
agreement  with  the  plalntUT,  Flnley  was  un- 
der no  kind  of  obligation,  legal  or  equitable, 
to  pay  any  part  of  the  Interest,  or  any  part 
of  the  principal,  of  any  of  the  liens  on  the 
properties.  He  might  do  it,  or  he  might  re- 
FuKe  to  do  it,  just  as  he  pleased.  But,  If  he 
\yas  under  no  such  obligation,  he  violated 
no  duty  if  he  declined  to  pay  either  interest 
")r  principal;  and  hence  he  had  a  pei-fect 
right  to  refuse  to  pay  either  Interest  or  prin- 
cipal at  any  time  be  chose  to  do  so,  and  thus 
to  terminate  the  trust  Of  this  right  his  ex- 
ecutors availed  themselves  when,  on  March 
17,  1881,  they  addressed  a  written  commu- 
nication to  the  plaintiff,  and  therein  notified 
lier  ttiat  they  could  no  longer  continue  to  pay 
ictercst  and  taxes,  and  that  the  property 
n-ould  hare  to  be  sold  under  foreclosure  pro- 
ceedings on  the  $20,000  mortgage,  unless  she 
fould  prevent  them,  and  called  upon  her  to 
rrotect  her  Interest,  and  pay  the  Indebtedness 
on  the  real  estate.  This  communication  they 
•lollrered  to  her  In  person.  But  she  made  no 
response  to  It  then  or  ever  after.  Later, 
when  the  suit  on  the  mortgage  bad  been 
Ijrought.  and  Judgment  recovered,  and  a  writ 
of  levari  facias  for  the  sale  of  the  property 
had  been  Issued,  they  sent  a  copy  of  the 
BlifrifTs  bill  of  sale  to  the  plalntifTs  brother 
H.  F.  Bruner,  who  had  been  acting  for  her, 
nr.i\  aaked  whether  he  could  arrange  for  the 
Ihiyment  of  the  amount  due  the  estate;  and 
lO  thia  letter  no  answer  was  received.  At 
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the  sale  the  executors  attended,  and  bid  up 
the  property  to  an  amount  sut&clent  to  pay 
the  lAortgage  and  Interest,  and  the  property 
was  struck  off  to  them.  There  was  an  ad- 
ditional reason  for  their  adopting  this  course. 
Their  tostator,  Thomas  Flnley,  had  given  bis 
personal  bond  for  $20,000  to  the  holder  of 
the  mortgage,  as  an  additional  secui'lty  for 
the  debt,  and  the  executors  were  naturally 
anxious  to  discharge  this  obligation.  If 
Thomas  Finley  had  remained  alive,  be  would 
most  certainly  have  Ixad  the  right  to  protect 
himself  In  this  way;  and,  for  a  still  moVe 
convincing  reason  his  executors,  with  limited 
powers,  and  subject  to  personal  liabilities  to 
others  interested  In  the  estate  of  their  testa- 
tor, held  the  same  right  Neither  he  nor 
they  were  subject  to  any  duty  to  continue 
paying  interest  toxQS,  and  expenses  Incident 
to  the  maintenance  of  such  a  property  for  an 
Indefinite  time,  and  thus  possibly  exbaust  the 
whole  or  a  considerable  pai*t  of  bis  estate. 
Tbey  were  not  only  not  bound  to  any  such 
duty,  but  tbey  were  most  positively  released 
and  discharged  therefrom  by  the  express 
terms  of  the  very  instnunent  under  whicli 
alone  the  plaintiff  claims  title.  It  Is  per- 
fectly clear,  therefore,  that  the  trust  created 
by  the  instrument  which  was  signed  by  Meta 
N.  Bruner  was  not  a  continuing  one;  that  it 
did  not  bind  Thomas  Finley  or  his  executors 
to  pay  off  any  of  the  liens  on  the  property, 
or  to  continue  the  maintenance  of  the  trust 
any  longer  than  he  or  tbey  chose  to  do  so. 
There  were  very  good  reasons  why  the  ex- 
ecutors could  not  and  therefore  should  not 
continue  to  make  payments,  either  of  inter- 
est, taxes,  or  e.xpensos,  for  the  maintenance 
of  the  trust.  They  could  not  do  so,  because 
they  did  not  have  the  money.  One  of  the 
executors,  Thomas  Finley,  being  examined  as 
a  witness,  testified:  "Q.  You  went  to  Mr. 
Milne  [mortgagee's  son]?  A.  I  notified  bim 
that  we  would  decline  to  pay  any  more  in- 
terest on  the  properties.  It  was  under  the 
advice  of  my  attorneys.  •  •  •  0-  Was 
this  mortgage  overdue?  A.  Counsel  so  ad- 
vised me  at  the  time.  Q.  And  In  point  of 
fact  you  did  refuse  to  pay  any  more  inter- 
est? A.  Yes,  sir.  Q.  Had  you  been  put  In 
possession  of  any  of  the  funds  by  Miss  Bru- 
ner to  pay  this  Interest?  A.  No,  sir.  Q. 
And  you  had  no  money  then  to  pay  this  in- 
terest? A.  No,  sir."  When  the  executors 
bought  the  property  at  the  sale  under  the 
mortgage,  they  had  no  money  to  pay  for  It 
and  were  obliged  to  borrow  the  money  for 
that  purpose.  It  was  testified,  also,  that  the 
executors  made  out  an  account  of  all  the 
moneys  received  and  paid  out  on  account  of 
the  estate  from  March  15,  1878,  to  March  28, 
1881,  and  gave  the  same  to  the  Bniners,  by 
which  it  appeared  there  was  then  due  to 
Thomas  Finley's  estate  on  account  of  these 
properties  $20,559.39,  no  part  of  which  did  the 
Bruuers,  or  any  of  them,  pay  or  offer  to  pay 
to  Finley's  executors.  Thomas  Fluley  had 
liald  out  about  $10,000  tor  the  property  when 
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be  took  tbe  coDvejance,  irlth  hlB  own  money, 
and  In  March,  1881,  this  indebtedness  ^to  lilni 
bad  Inneased  to  upwards  of  920.000;  and 
there  was  no  apparent  limit  to  Its  continued 
Increase,  if  the  executors  continued  to  make 
payments.  We  cannot  comprehend  how  It  Is 
possible  to  hold  that  there  was  tbe  least  de- 
gree of  obligation  of  any  kind  to  continue  the 
maintenance  of  such  a  trust  On  the  contrary, 
It  Is  manifest,  upon  every  consideration,  that 
it  was  their  clear  duty  to  terminate  It  at  the 
earliest  moment. 

There  Is  another  reason,  founded  upon  the 
fourth  clause  of  the  agreement  signed  by 
Meta  N.  Bruner,  why  she  never  had  any  po- 
sition or  right  aa  a  cestui  que  trust  under 
that  Instrument  That  clause  provides: 
"When  and  as  soon  as  payment  In  full  has 
been  made  to  safd  Thomas  Flnley  of  the 
amounts  due  him  for  bis  saltradvaDce  to  said 
Edward  Browning,  and  for  all  other  dis- 
bursements made  lo  the  management  of  said 
properties,  and  for  the  loans  due  by  said 
James  P.  Bruner,  and  for  said  commissious, 
as  hereinbefore  stipulated,  out  of  the  col- 
lections and  receipts  from  rents,  mortgages, 
or  sales  of  tbe  said  properties,  then  the  said 
Thomas  Flnley  shall  convey  to  the  said 
Meta  N*.  Bruner  all  the  right  title,  and  In- 
terest of  him,  the  said  Thomas  Flnley,  of,  in, 
and  to  such  properties  as  may  at  that  time 
remain  unsold."  This  Is  tbe  title  set  up  by 
the  plaintiff,  but  by  Its  own  terms  it  never 
could  come  Into  existence  until  Thomas  Fln- 
ley was  fully  paid  for  all  his  advances  and 
claims  which  the  Instrument  Itself  recog- 
nized. But  that  time  never  came.  Zf  the 
plaintiff  desired  to  acquire  title  to  the  prop- 
erty as  prescribed  in  the  agreement  It  was 
her  duty  to  have  paid,  or  at  least  tendered  ! 
payment  of.  the  amount  due  to  tbe  estate  of  [ 
Flnley.  But  this  she  never  did.  She  paid 
notbing  at  all,  nor  ever  offered  to  pay  any-  I 
thing;  hence  she  could  not  claim  any  right  \ 
or  title  to  a  conveyance.  It  is  of  no  conse-  ; 
quence  to  say  that  subsequently,  after  tbe 
sheriff's  sale,  there  may  have  been  enough 
receipts  to  pay  off  the  claim  of  Finley  and 
all  other  charges.  Her  duty  was  to  pay  or 
tender  the  amount  due  when  It  was  claimed, 
and  she  cannot  be  permitted  to  wait  till  after 
tbe  trust  was  terminated,  and  other  large 
sums  bad  been  expended  upon  the  property, 
and  many  years  bad  passed  away,  and  tbe 
property  bad  Improved  in  value,  and  then  to 
come  forward  and  prefer  a  claim  which  had 
no  foundation  In  law  or  equity,  at  a  time 
when  It  was  her  duty,  both  at  law  and  In 
equity,  to  bring  herself  within  the  operative 
words  of  her  agreement  These  considera- 
tions appear  to  us  to  be  of  overwhelming 
weight  against  the  plalntlfTs  claim.  When 
it  is  considered  that  Thomas  Flnley's  en- 
gagement to  buy  the  property  from  Brown- 
hig  f or  $16,000  In  cash,  subject  to  $55,000  of 
mortgages,  was  a  sheer  gratuity  on  bis  part; 
without  one  penny  received  from  any  of  tbe 
Brunera,  and  done  merely  as  an  act  of  friend- 


ship for  them,  that  he  and  bis  eiecnton  con- 
tinued to  pay  out  money  tor  the  Bnmera  uo- 
tn  In  three  years'  time  the  amount  had  bi- 
creased  to  $20,555.30.  and  stUI  no  prospect  of 
any  return;  and  when,  upon  demand  made 
in  a  perfectly  legitimate  manner  for  reim- 
bursement for  his  outlay,  and  no  response  was 
made  thereto,  and  then  the  property  was  Bold 
upon  proceedlogs  upon  a  prior  lien,  which  also 
tbe  Bruners,  Including  the  plaintiff,  never  paid 
or  offered  to  pay,  and  Flnley  was  under  no 
duty  to  pay;  and  when  they  were  fully  ap- 
prised of  the  sale,  and  made  no  bids  for  tbe 
property,  or  took  the  least  step  for  Its  protec- 
tion,—It  is  ^mply  impossible  to  discoTer  tbe 
least  equity  hi  tbe  plalntUTs  dalm  to  entitle 
her  to  any  account,  or  to  any  decree  of  any 
kind  against  these  defendants. 

We  are  clearly  of  opinion  that  tbe  defense 
of  laches  Is  entirely  available  in  the  circum- 
stances of  this  case.  There  was  no  trust  of 
any  kind  In  favor  of  the  plaintiff  until  and 
unless  the  Flnley  estate  was  fully  recouped 
for  tbe  whole  of  its  outlay,  and  that  time 
never  arrived.  The  trust,  such  as  It  was. 
was  lawfully  terminated  by  the  executors  re- 
fusing to  make  any  more  payments  of  Inter 
est  or  taxes,  and  the  subsequent  sale  of  the 
property  under  a  mortgage  which  Flnley  was 
under  no  duty  to  pay.  There  can  be  no  doubt 
that  at  such  a  sale  tbe  executors  had  a  right 
to  purchase  the  property  for  their  own  pro-  I 
tectlon.  A  delay  of  15  years  on  tbe  part  of 
tbe  plaintiff  In  setting  up  a  claim  under  the 
agreement  of  January  22, 1878,  is  gross  laches, 
which  properly  defeats  any  right  of  recovery. 
In  Flsk  V.  Sarber,  6  Watts  &  S.  18,  we  said: 
"A  purchase,  however,  by  a  trustee.  Is  not 
absolutely  void,  but  voidable  merely,  at  the 
election  of  the  cestui  que  trust  or  those  bene- 
ficially interested  In  tbe  estate;  so  that  the 
trustee  takes  the  property  subject  to  tbe  equi- 
ty of  tbe  cestui  que  trust  to  call  upon  him 
within  a  reasonable  time  to  account  for  tbe 
profits,  or  have  a  resale.  •  •  •  But  It  is 
also  equally  well  settled  in  England,  as  also 
by  our  own  decisions,  that  trustees  and  oth- 
ers acting  under  authority  conferred  upon 
them  for  tbe  benefit  of  others  are  only  re- 
strained or  incapacitated  from  buying  abstv- 
lutely  for  themselves  as  long  as  the  trust  or 
the  authority  in  regard  to  tbe  property  soKl 
continues  to  exist,  and  until  notice  Is  gireu 
of  Its  having  terminated,  especially  where  th^ 
trustee  devests  himself  of  the  trust  or  autbttn- 
ty  by  bis  own  act  to  those  beneflciany  Inter- 
ested In  the  property."  This  citation  Is  pecul- 
iarly applicable  to  tbe  facts  of  this  case.  It 
must  be  remembered  that  Thomas  Flnley  was 
not  a  technical  trustee  at  all.  Moreover,  be 
bad  a  private  and  personal  Interest  io  the 
property,  on  account  of  bis  having  paid  bis 
own  money  for  It.  and  he  had  also  a  right  to 
full  recoupment  for  all  bis  outlay  before  any 
possible  relation  of  trustee  arose.  If  be  ^^'as 
not  fully  recouped,  be  was  not  a  trustee  at 
all.  He  was  subject  to  no  duty  to  pay  any 
of  the  liens,  nor  any  Interest  on  them.   Ro  i 
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bad  also  a  right  to  protect  UmseU  aeainst 
Ion  bj  pnrchaaliiff  the  property  for  Us  own 
Interest  He  demaBded  r^mburBement  from 
tbe  plaintiff,  and  she  did  not  give  It  to  blm.  or 
offer  to  do  ao.  Tbat  being  tbe  Bitaatton,  the 
trust  did  not  arise,  and  he  had  a  prior  right  to 
protect  himself.  In  such  clrcomstanceB,  his 
right  to  purchase  at  a  judicial  sale  npon  a 
lien  to  which  he  was  not  a  party,  and  under 
DO  duty  to  pay,  and  after  notice  of  the  sale 
glT«a  to  the  plaintiff,  and  demand  made,  and 
refused,  for  his  relmbnrsement,  cannot  be 
questioned.  In  Ch(nrpennlng*s  Appeal,  32  Pa. 
Si.  815,  we  b^  that,  although  the  rule  which 
disqualifies  a  trustee  from  purchasing  at  his 
own  sale  Is  Inflexible,  yet  it  do«i  not  apply 
where  the  sale  Is  made  by  a  public  officer  un- 
der proceedings  adTerse  to  the  interest  of  the 
cestui  que  trust,  and  the  trustee  has  not  the 
means  In  his  power  to  prevent  the  sale.  There- 
fore a  guardian,  without  funds  In  hla  hands, 
may  lawfully  beonne  the  purchaser,  for  his 
own  use,  of  bis  ward's  real  estate,  sold  by  the 
sheriff  under  a  judgment  against  the  personal 
representatlTe  of  the  ward's  ancestor.  There 
Is  no  question  as  to  the  principle  decided  by 
these  cases.  Fli^  t.  Barber  Is  a  leading  case, 
constantly  aflSrmed  and  applied  wherever  the 
facts  reqi^re  It 

As  to  the  laches  of  tbe  plaintiff  the  au- 
thorities are  equally  dear.  In  .Graham  t. 
Donaldson,  6  Watts,  461,  a  plaintiff  In  au  exe- 
cution purchased  the  defendant's  land  at 
Aerlff's  sale,  upon  an  agreement  fbnt  he 
would  reconvey  the  same  to  the  defendant 
npon  the  payment  of  his  Judgment  The 
d^endant  did  not  act  In  relation  to  It  for  10 
years.  During  tbls  time  the  purchaser  took 
possession  of  tbe  land,  and  made  valuable 
InQirovements  upon  It,  and  died  In  po»ession. 
It  was  held  that  the  cestui  que  trust  could 
not  recover.  Sergeant,  J.,  delivering  the  opin- 
ion, anid:  "Surety,  such  contracts  must  be 
ondeTBtood  as  being  Intended  to  be  performed 
within  a  abort  period,— within  a  few  years,— 
when  the  circumstances  are  recent,  before  any 
reiy  great  change  has  occurred,  and  when  the 
advantages  of  the  parties  continue  mutual. 
*  *  *  It  Is  unnecessary,  therefore,  to  enter 
Into  the  question  dI  tender,  because  we  are 
of  opinion  that  even  if  the  plaintiff  had  ten- 
dered In  due  season  the  moneys  due,  and  the 
foil  value  of  the  permanent  Improvements 
placed  oo  the  land  (which  at  least  he  would 
have  been  equitaUy  bound  to  do),  yet  the 
charge  of  the  court  and  verdict  must  have 
been  for  the  defendant  on  tbe  ground  that 
under  all  the  drcnmstances  of  the  case  tbe 
irialntlff  had  no  eqnl^  to  take  the  property 
from  the  defendant  at  so  laite  a  period."  In 
the  case  at  bar  Ihe  defendants  were  notified 
by  the  board  of  building  Inspectors  of  Phila- 
delphia in  July,  1881,  only  two  months  after 
the  sheriff's  sale,  tbat  they  must  take  down 
the  nuUn  factory  building  of  the  Orescent- 
ville  property,  as  being  unsafO  and  dangerous. 
The  defendants  conqylled  with  this  notice, 
and  had  to  expend  about  186,000  hi  retralldtng 


the  plant  They  then  carried  on  a  manu^ 
facturlng  business  on  the  premises,  and  now, 
after  a  delay  of  IB  years,  and  a  very  targe 
sum  being  expended  upon  tbe  property  In  the 
way  ot  Improvements,  and  a  consequent  laige 
Increase  of  Uie  value  of  Uie  property,  the 
plaintiff  taivokes  a  court  of  equity  to  hold  the 
defendants  to  account  for  the  rents  and 
profits  of  the  property  during  that  period. 
This  certainly  cannot  be  dtme.  In  Asbnrst's 
Appeal,  60  I^  SL  290,  we  said  (Strong,  J.}r 
"And  In  all  the  eases  In  which  an  attempt  is 
made  to  fasten  a  constructive  trust  upon  a 
purchaser  the  attempt  must  fall,  unless  made 
in  a  reasonable  time.  Acquiescence  Is  pre- 
sumed from  delay.  Lapse  of  Ume,  Indeed,  Is 
no  bar  to  the  assertion  of  a  direct  trust  but 
not  so  when  the  trust  Is  constructive^  If  a 
trustee  to  sell  becomes  a  purchaser,  his  pnr^ 
chase  Is  generally  voidable,  but  tbe  cestui 
que  tmst  must  move  to  avoid  It  within  a  rea- 
sonable time;"  dting  a  number  of  authori- 
ties,—particularly,  Beckford  v.  Wade,  17 
Yes.  87a.  Referring  to  authorities  previously 
cited,  the  opinion  proceeds:  "They  are  all 
sustained  by  tbe  prindple  that  equity  pre- 
sumes against  the  existence  of  a  trust  un- 
less it  be  asserted  within  a  reasonable  time. 
*  *  *  But  what  Is  the  reasonable  dme 
within  which  a  constructive  trust  must  be  as- 
serted? The  cases  do  not  dearly  define  It 
and  perhaps  It  is  IncapaUe  of  strict  definition. 
It  must  vary  with  the  drcumstances  of  each 
case.  For  myself,  I  think  it  may  safely  be 
laid  down  that  when  a  party  claims  to  hold 
another  a  trustee  for  personal  property  under 
a  constructive  trust  he  must  assert  the  dalm 
within  Biz  years  ^m  tbe  time  when  the 
trust  Is  alleged  to  have  originated.  He  can- 
not be  permitted  to  make  the  assertion  after- 
wards. This,  I  think,  should  be  regarded  as 
the  general  rule.  There  may  be  cases  where 
even  six  years  cannot  be  allowed,  as  when  a 
party,  having  a  right  to  set  aside  a  transac- 
tion, or  treat  It  as  a  trust  stands  by  and 
sees  another  dealing  vrith  the  property  In  a 
manner  inconsistent  with  any  trust,  and 
makes  no  objection.  •  •  •  And  so  when 
the  rights  of  third  persons  have  Intervened. 
So,  also,  where  the  property  is  of  a  peculiar 
kind,  and  the  alibied  trustee,  in  Ignwance 
of  any  intention  to  hold  him  to  accouht  rely- 
ing upon  his  ownership,  enters  upon  a  has- 
ardous  business,  or  Incurs  large  responslblU* 
ties.*'  It  Is  no  answw  to  this  case  to  say 
that  It  was  a  case  of  constmctlTe  trust  only, 
and  hence  inapplicable  here,  because  this  Is  a 
case  of  express  trust  It  must  lie  remember- 
ed that  an  attempt  indeed,  tbe  prindpal 
effort  to  charge  the  defendants  with  a  trust 
was  npon  the  ground  that  they  were  purchas- 
ers  at  a  sale  which  tliey  at  least  controlled. 
A  trust  which  arisa  In  that  way  Is  essential- 
ly and  only  a  constructive  tmst  We  have 
heretofore  Shown  that  there  Is  no  trust  of  any 
kind  contained  In  the  deed  which  gave  Fin- 
ley  his  title,  and  therefore  the  title  was  not 
dogged  with  any  trust  or  confidence  of  any 
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kiod.  Tbe  only  other  paper  which  It  ia  claim- 
•ed  ««tal)llshed  a  trust  Is  tbe  agreemeut  Blgn- 
•ed  iif  Heta  N.  Bnmer.  But  that  paper  also 
<C8ataB  DO  trust  of  any  kind  until  after  Fin- 
Soy  was  fully  repaid  tbe  whole  amount  of 
Ills  outlay.  In  the  absence  of  such  relm- 
tmxBement,  there  was  no  obligation  to  con- 
vey the  property  to  Meta  N.  Bniner,  and 
3ience  no  trust  It  follows  that,  as  neither 
'Finl^  nor  his  executors  could  be  called  upon 
tor  a  <:orveyance  to  the  plaintiff,  she  has 
<tM  Gtandlng  to  call  upon  them  for  an  ac- 
•couut  In  Fennsylvanla  B.  Go.'s  Appeal,  125 
PjL  £t  188.  17  AtL  478,  we  said:  "It  has 
ibeen  many  times  held  that  long  delay,  and 
sometimes  a  delay  of  even  less  than  six 
.'years,  will  be  regarded  as  laches  sufflclent  to 
^tay  the  Intervention  of  equity."  Norrls  v. 
aJnggiD.  136  U.  S.  386.  10  Sup.  Ct  W2.  was  a 
•1)111  Id;  a  principal  against  hla  agents  for  ob- 
taiDlng  from  him  while  mentally  incompe- 
vtent  a  note  for  $64,000  and  a  mortgage  on  all 
liis  real  estate  to  secure  Its  payment,  fore- 
closing the  mortgage,  buying  the  land  at 
their  own  sale,  and  taking  tbe  title  thereto. 
tThe  principal  was  restored  to  health  in  1809, 
■and  filed  a  bUl  in  IS&i.  It  was  held  by  Mll- 
ner^  in  tbe  opinion,  "that  under  the  aver- 
ments in  the  bill  tbe  plaintiff's  mental  Incom- 
petency ceaaed  in  1BG9,  and  that  there  were 
fifteen  years  of  silence  and  inaction  and  lach- 
■es  unaccounted  for;  that  the  facts  out  of 
-uiilcb  tbe  plaintiff  was  bound  to  know  that 
this  fraud  existed  were  open,  notorious,  and 
Ipatent,  being  matters  of  record,  and  could  not 
'.fail  to  be  discovered  by  any  search  and  in- 
iQuiry  or  Investigation."  Held,  further,  that 
the  laches  of  15  years  was  sufficient  to  defeat 
-the  plaintiff's  claim.  In  Boberts  v.  Tunstall, 
-4  Hare,  257.  15  years  elapsed  from  the  time 
tiw  relation  of  trustee  and  cestui  que  trust 
3t»d  -ceased  before  a  bill  was  filed  to  set  aside 
A  sale  made  by  a  cestui  que  trust  to  his  trus- 
tee at  a  great  undervaluation,  and  it  was 
aield  that  tbe  long  delay  was  fatal  to  any 
iright  of  recovery.  In  Oil  Co.  v.  Marbury,  91  tl. 
£.  587,  a  delay  of  four  years  was  held  too 
xreat.  In  view  of  the  character  of  the  prot>- 
to  attack  a  purchase  of  real  estate  made 
t)y  -a  director  of  a  corporation  upon  a  sale 
minder  a  deed  of  trust  held  by  him.  The  au- 
Aodties  on  this  subject  ore  very  numerous, 
t»ut  it  is  not  necessary  to  make  any  further 
cita^ns. 

A  kindred  subject  to  the  foregoing  Is  the 
pmposltion  that  even  in  cases  of  express 
(rust.  If  there  has  been  a  distinct  repudiation 
«t  the  trust  by  the  trustee,  and  knowledge 
of  tbe  repudiation  has  been  brought  home  to 
Cke  cestui  que  trust,  the  case  comes  within 
Ok  ordinary  rules  of  limitation  and  laches. 
Thw,  In  Swift  V.  Smith,  25  C.  C.  A.  154,  79 
EM.  709,  It  was  said:  "Another  contention 
«(  counsel  for  the  appellant  Is  that  tbe  record 
-«C  the  deed  of  tbe  Judge  of  tbe  probate  court 
^  Arapahoe  county  to  Nye,  tbe  administra- 
tor, disclosed  an  express  trust  In  favor  of 
the  appellant;  and  ttaey  dte  Oie  prlnclj^ 


that  neither  time  nor  laches  will  bar  the  right 
to  enforce  such  a  trust,  because  tbe  posses- 
sion and  use  of  tbe  trust  property  by  tbe  trus- 
tee is  presinned  to  be  the  possession  and  use 
of  tbe  cestui  que  trust,  and  never  adverse 
to  him.  Speidel  v.  Henrici.  120  U.  S.  377- 
386.  7  Sup.  Ct  610;  Lemolne  v.  Dunklin  Co.. 
38  Fed.  567.  The  principle  Is  sound,  but  It 
Is  subject  to  the  express  exception  that  when 
the  trust  is  repudiated,  and  knowledge  of  tbe 
repudiation  is  brought  home  to  the  cestui 
que  trust  the  case  is  brought  within  the  ordi- 
nary rules  of  limitation  and  laches.  The  pur- 
chase of  these  lots  from  Nye,  as  administra- 
tor, in  1867.  tbe  payment  to  him  by  Brown 
of  their  full  value.  Brown's  occupation  of 
them  as  bis  residence,  his  Improvement  of 
them,  tbe  administrator's  deed  to  him  in 
18C9.  the  subsequent  sales  and  conveyances 
of  them,  tbe  payment  of  taxes  upon  them, 
and  their  Improvement  of  them  by  tbe  pur- 
chasers, were  all  acts  of  repudiation  of  this 
trust— acts  utterly  Inconsistent  with  any  ad- 
mission of  its  existence.  The  appellant  was 
chargeable,  under  the  law,  as  soon  as  she 
became  of  age,  in  1871.  with  knowledge  of 
all  those  acts  which  bad  been  done  prior  to 
that  date;  and  upon  tbe  same  principle  she 
was  chargeable  with  knowledge  of  the  later 
acts  as  they  occurred.  This  case,  therefore, 
falls  under  the  exception  to  the  rule,  and  the 
inexcusable  negligence  and  delay  of  the  ap- 
pellant are  fatal  to  her  recovery."  In  Naddo 
V.  Bardon,  4  U.  S.  App.  042,  2  C.  C.  A.  333. 
and  61  Fed.  493,  the  same  doctrine  was  an- 
nounced and  enforced.  It  was  there  said: 
"But  it  Is  earnestly  said  by  counsel  that 
while  laches  is  often  Invoked  in  cases  of  con- 
structive fraud,  it  is  never  accepted  as  a 
defense  In  a  case  of  an  express  trust  and  ac- 
tual fraud;  and  tbe  leading  case  of  Micboud 
V.  Glrod,  4  How.  503.  601,  and  Prevost  v. 
Gratz.  6  Wheat  481,  are  cited.  It  is  doubt- 
less true  that,  where  an  express  trust  is  once 
shown  to  exist,  it  Is  presumed  to  continue, 
and  therefore  no  lapse  of  time  will  defeat  aa 
action  to  enforce  rights  under  it  But  when 
that  trust  is  repudiated,  and  knowledge  of  ibe 
repudiation  is  brought  home  to  tbe  cestui  que 
trust,  tbe  case  is  brought  within  ordinary 
rules  of  limitations  and  laches.  Speidel  v. 
Henrlcl,  120  U.  S.  377,  7  Sup.  Ct.  610.  Here, 
as  we  have  seen,  the  plaintiff  alleges  that  he 
never  knew  of  the  existence  of  adverse  rights, 
that  bis  own  title  was  disputed,  and  that  his 
agent  repudiated  all  obligations  more  than 
ten  years  before  he  commenced  this  suit  And 
the  disavowal  of  tbe  trust  was  not  by  indi- 
rection, nor  was  it  a  mere  inference  from  the 
conduct  of  the  trustee,  but  It  was  direct  and 
unequivocal.  He  admits  that  his  agent  and 
trustee  claimed  that  be  had  lost  all  rights  in 
the  property,  and  refused  to  account  to  him, 
and  that  he  had  known  this  fact  for  years. 
Thus,  he  shows  a  known  and  distinct  repudia- 
tion, and  one  of  long  standing.  In  the  recent 
case  of  Hammond  v.  Hopkins,  143  U.  8.  224. 
250.  12  Sup.  Ct.  418,  it  appears  that  tbe  trua- 
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tees  purchased,  as  charged  here,  through  an 
lotermedlary.  at  their  own  sale;  and  the  su- 
preme court,  through  the  chief  jusHce,  said: 
'Each  ease  must  necessarily  be  governed  by 
Its  own  drcumstances,  since,  '  though  the 
lapse  of  a  few  years  may  be  snfflclent  to  de- 
feat the  action  in  one  case,  a  longer  period 
may  be  held  requisite  In  another,  dependent 
upon  the  situation  of  the  parties,  the  extent 
of  thdr  knowledge  or  means  of  information, 
great  changes  in  values,  the  want  of  probable 
grounds  for  the  imputation  of  Intentional 
fraod,  the  destruction  of  specific  testimony, 
the  absence  of  any  reasonable  Impediment  or 
hindrance  to  the  assertion  of  the  alleged 
rights,  and  the  like.  Marsh  r.  Whltmore,  21 
Wall.  178;  Lansdale  v.  Smith,  106  U.  8.  3S1, 
1  Sup.  Ct.  350;  Norrls  v.  Haggln,  136  U.  8. 
386.  10  Sup.  Ct  942;  Mackall  t.  Casllear, 
137  U.  8.  486,  H  Sup.  Ct.  17a  *  *  •  Un- 
doubtedly the  doctrine  Is  establlsbed  that  a 
trustee  cannot  purchase  or  deal  In  the  trust 
property  for  his  own  benefit  or  on  his  own  be- 
half, directly  or  Indirectly.  But  such  a  pur- 
chase Is  not  absolutely  void.  It  Is  only  vold- 
aUe;  and  as  It  may  be  confirmed  by  the 
parties  Interested,  directly,  so  It  may  be  by 
long  acquiescence,  or  the  absence  of  an  elec- 
tion to  avoid  the  conveyance  within  a  reason- 
aUe  time  after  the  facts  come  to  the  knowl- 
edge of  the  cestui  que  trust.* "  In  Story's 
Equity  Jurisprudence  (section  1520)  It  Is  said: 
"It  Is  often  suggested  that  lapse  of  time  con- 
stitutea  no  bar  In  cases  of  trust  But  this 
proposition  must  be  received  -with  Its  appro- 
priate qualifications.  As  long  as  the  relation 
of  trustee  and  cestui  que  trust  Is  acknowl- 
edged to  exist  between  the  parties,  and  the 
trust  Is  continued,  lapse  of  time  can  consti- 
tute no  bar  to  an  aecoont,  or  other  proper  re- 
Uef  for  the  cestnl  que  trust.  But  where  this 
relation  is  no  longer  admitted  to  exist,  or  time 
and  long  acquiescence  have  obscured  the  na- 
ture and  character  of  the  trust,  or  (he  acts  of 
tba  parties  or  other  etrcmnstances  give  rise  to 
presumptions  unfavorable  to  Its  continuance, 
—In  all  such  cases  a  court  of  equity  win  re> 
fuse  relief,  upon  the  ground  of  lapse  of  time, 
and  Its  Inability  to  do  complete  Justice.  This 
doctrine  wlH  apply  even  to  cases  of  express 
trust,  and  a  fortiori  It  will  apply  with  Increas- 
ed strength  to  cases  of  Implied  or  constructive 
trusts," 

There  is  not  the  slIghteBt  difficulty  In  apply- 
ing these  principles  to  the  focta  of  the  pres- 
ent case.  Bearing  in  mind  that  Thomas  Fln- 
ley  never  agreed  to  pay  off  the  prior  Incum- 
brances on  the  property,  principal  or  Inter- 
est, and  that  he  was  eiqnvssly  released  from 
any  such  duty,  but  that,  nevertbeless,  he  did 
pay  interest  for  a  few  years,  until  the  burden 
became  too  great  for  his  executors  to  bear, 
and  the  fact  that  they  were  without  funds  to 
do  so.  It  was  distinctly  proved  that  they 
made  repeated  efforts  to  have  the  plaintiff 
and  the  other  members  of  her  family  perfoiin 
this  plain  legal  duty,  that  they  finally  called 
upon  her  In  writing  to  pay  the  Indebtedness 


and  to  protect  her  interest  In  the  event  of 
proceedings  on  the  $20,000  mortgage,  and 
that  they  also  notified  her  that  they  could  not 
carry  the  burden  any  longer.  They  also 
gave  her  distinct  notice  of  the  sherifTs  sale,, 
and  at  the  sale  they  bought  In  the  property  In 
order  to  protect  the  Interests  of  their  estate, 
as  they  had  a  perfect  right  to  do.  All  of 
this  was  a  distinct  repudiation  of  any  trust; 
and,  when  tbey  subsequently  took  posses- 
sion of  the  property,  tore  down  the  old  Cac~ 
tory,  under  municipal  notice  to  do  so,  and 
then  erected  valuable  improvements  thereon,. 
It  was  most  distinct  notice  that  they  were 
claiming  ownership  In  their  own  right.  And 
when,  after  all  this,  the  plalntlfiF  stood 
while  the  defendants  were  expending  all  thls^ 
money  and  erecting  aQ  these  Improvements, 
and  made  no  assertion  of  any  right  In  her  to 
have  the  property,  or  any  account  of  Its 
rents  and  profits,  and  made  no  adverse  claim 
of  any  kind  for  the  long  period  of  15  years.  It 
Is  too  plain  for  argument  that  equity  will 
treat  her  as  having  acquiesced  In  the  pro- 
ceedings and  acts  of  the  defendants  in  their 
claim  of  title  to  the  property  In  question,  and 
In  their  dissolution  of  any  possible  relation 
of  trust  or  confidence  as  to  this  property. 
And  when  she  never  at  any  time  paid  or  of- 
fered to  pay  any  part  of  the  large  indebted- 
ness due  to  Thomas  FInley  and  to  his  estate,, 
she  voluntarily  placed  herself  within  the  very- 
terms  of  her  agreement,  which  positively  ex- 
cluded her  from  holding  that  the  relation  of 
trust  had  ever  arisen,  or  was  then  or  at  any 
other  time  in  force,  as  between  herself  and 
Thomas  FInley  or  his  executors,  in  relation  to 
this  property.  We  are  clearly  of  opinion  that 
the  plaintiff  has  no  possible  claim  In  equity 
or  at  law  against  these  defendants,  and  that 
she  is  therefore  not  entlOed  to  any  account  or 
other  relief.  The  decree  of  the  court  below  l» 
reversed,  and  the  plaintiff's  bill  Is  dismissed^ 
with  costs. 


OOUHONWEALTH  ex  rel.  HBNDBBSOX 
V.  O'DONNBIiL. 

(Sopreme  Ooart  of  Pennsylvania.   Oct  17, 
1898.) 

Demukkbr— ErvBCT — Masonic  Bodies — Biobt  t» 
Offioi. 

1.  A  demnrrer  to  an  answer  admits  the  truth 
of  all  well-pleaded  averments  of  fact  contain- 
ed therein. 

2.  In  qao  warranto  to  remove  defendant 
from  the  office  of  manager  of  the  Masonic 
Home  of  PeDnsylvania,  it  appeared  that  that 
institution's  charter  provided  that  Its  member- 
ship should  conaist  of  life  members,  active- 
members,  and  representative  Masonic  bodies, 
all  of  whom  shall  be  "Free  Masons";  that  its 
by-laws  provided  that  Masonic  bodies  deslrins 
to  contribute  to  the  saainteDance  of  the  home 
mi^t  select  one  UF  these  members  to  rnwe- 
sent  such  contributions  In  the  corporation; 
that  relator  was  a  member  of  a  Royal  Arch 
chapter  contrlbnting  to  the  home,  and  was 
aominated  as  Its  representative  for  election  to 
the  ofllce  of  manager  of  the  home  at  the  let- 
ter's annual  meeting;  that  thereafter,  and 
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Vrlor  to  the  annual  meetine,  he  waa  sospend- 
«d  from  membership  In  his  lodge  of  Mark 
Master  Masons  (existing  ander  the  jariBdiction 
oi  the  Grand  Royal  Arch  chapter);  that  the 
constitution  of  the  grand  chapter  provided  that 
the  suspension  of  a  Royal  Arch  Mason  from 
his  lodge  of  Mark  Master  Masons  should  ipso 
facto  work  his  suspension  from  his  chapter. 
Udil,  that  relator  was  not  a  properly  qualified 
nominee  for  the  office  of  manager,  and,  aa  his 
disqualification  created  a  vacancy  in  the  nomi- 
nees,  It  required  the  Domination  and  election 
of  a  qaalified  person  to  fill  auch  vacancy. 

Appeal  frnn  court  of  common  pleas,  Phila- 
delphia county. 

Quo  warranto  proceedings  by  the  common- 
wealth of  Pennsylvania,  upon  the  relation  of 
William  H.  Henderson,  against  John  O'Don- 
Tiell,  to  reinstate  relator  In  place  of  defendant 
In  the  office  of  manager  of  the  Masonic  Home 
of  rennsylTanla.  From  a  Judgment  of  ouster, 
-defendant  appeals.  Iteversed. 

S.  Murdoch  Keodrick  and  J.  Henry  Wil- 
liams, for  appellant  George  Henderson  and 
-M.  Hampton  Todd,  for  appellee. 

«TERRETT,  C.  J.  This  appeal  Is  from  the 
Judgment  of  ouster,  etc.,  entered  on  the  de- 
murrer to  defendant's  answer  In  the  quo 
warranto  proceeding.  The  effect  of  the  de- 
murrer was,  of  course,  to  admit  the  truth  of 
all  well-pleaded  averments  of  fact  contained 
in  the  answer.  The  facts  thus  admitted  by 
the  pleadings  appear  of  record,  and  need  not 
be  recited  at  length  here.  The  suggestion 
-contains,  In  substance,  the  following  aver- 
ments: That  the  relator  bad  been  a  member 
ot  the  Palestine  Royal  Arch  Chapter,  No.  240, 
Royal  Arch  Masons,  since  December  22,  1873, 
and  a  life  member  since  December,  1802;  and 
said  chapter  had  been  a  contributor  to  the 
support  and  maintenance  of  the  Masonic 
Home  of  Pennsylvania  from  the  time  of  its 
organization  under  the  act  of  May  6,  1S71, 
tvhlch  act  of  Incorporation  Is  made  part  of  the 
suggestion.  That  by  section  4  of  the  by-laws 
-cf  said  home  it  is  provided  that  "Masonic 
l)odies  desiring  to  contribute  to  the  support 
and  maintenance  of  the  home  may  select  one 
-of  their  members  to  represent  such  contribu- 
tions In  this  corporation,  who  shall  act  until 
his  successor  Is  chosen."  That  at  a  meeting 
held  January  10,  1896,  at  7  o'clock  p.  m.  (one 
honr  before  the  annual  meeting  of  the  home 
on  that  day),  the  relator  was  reappointed  as 
representative  of  Palestine  Chapter  In  the 
^lasonic  Home.  S^tlon  14  of  the  by-laws  of 
said  home  requires  that  nominations  for  the 
board  of  managers  shall  be  made  at  a  stated 
meeting  of  the  corporation  In  October,  and 
relator  was  then  nominated,  with  six  others, 
to  fill  seven  vacancies  about  to  occur  by  the 
expiration  of  the  respective  terms  of  seven 
managers.  The  next  section  of  said  by-laws 
provides  that  the  election  shall  be  at  the  an- 
nual meeting,  by  ballot,  and  a  majority  of  the 
rotes  cast  shall  be  necessary  to  a  choice.  At 
the  annual  meeting  on  January  10,  1880,  at 
6  o'clock  p.  m.,  the  six  others  nmninated  in 
October,  1893,  were  balloted  for  and  elected. 


The  relator  was  the  "only  other  qualified  nom- 
inee, and  he  received  at  least  one  vote,  and, 
that  being  the  whole  number  of  votes  east, 
he  was  duly  elected  also."  Notwithstanding 
the  foregoing  facts,  the  president  of  the 
home  Illegally  declared  that  the  relator  was 
not  qualified  for  election,  and  directed  the 
tellers  not  to  receive  votes  cast  for  him.  and 
permitted  defendant  to  be  nominated  and 
balloted  for  and  declared  elected,  and  since 
January  10,  189G,  defendant  has  illegally  ex- 
ercised the  office.  Section  5  of  the  home's 
act  of  Incorporation  provides  that.  In  case  of 
a  failure  by  the  corporation  to  bold  such 
election  at  the  specified  time,  the  old  mem- 
bers shall  hold  over  until  their  successors 
shall  be  duly  elected  and  qualified.  In  his 
answer  and  supplemental  answer  defendant 
admitted  that  the  Palestine  Chapter  was  en- 
titled to  a  representative  In  the  board  ot 
managers  of  the  Masonic  Home,  but  be  aver- 
red: That  such  representative  must  be  a 
member  of  the  represented  chapter  In  good 
standing.  That  the  relator,  when  appointed 
a  representative  of  Palestine  Chapter,  was 
not  suc-b  member  of  said  chapter,  for  the  fol- 
lowiug  reasons:  On  December  15,1895.  he  was 
suspended  from  membership  In  Excelsior  Mark 
Lodge,  No.  210,  a  constituent  of  and  existing 
only  under  the  jurlsdlctionof  the  Grand  Royal 
Arch  Chapter  of  Pennsylvania,  for  nonpay- 
ment of  dues,  and  by  such  suspension  In  said 
Mark  Lodge  he  was  Ipso  facto  suspended 
from  membership  In  Palestine  Royal  Arch 
Chapter,  also  a  constituent  of.  and  holding 
a  warrant  from  and  under,  the  jurisdiction  of 
said  grand  chapter,  and  was  thereby  de- 
prived of  his  offices,  appointive  and  elective, 
accordlug  to  the  provisions  of  the  constitu- 
tion of  said  grand  chapter  (section  KID), 
which  reads:  "The  suspension  or  expulsion 
of  a  Royal  Arch  Mason  from  his  lodge  of 
Mark  Master  Masons  shall  Ipso  facto  work 
his  suspension  from  his  chapter.*'  That 
while  defendant  is  Informed  that  relator  was 
reappointed  as  representative  of  Palestine 
Chapter  on  January  10,  1890,  between  7  and 
7:30  o'clock  p.  m.,  yet  during  that  evening, 
at  the  regular  stated  monthly  meeting  of  said 
chapter,  the  suspension  of  the  relator  from 
Excelsior  Mark  Lodge  was  announced,  either 
betore  or  after  his  said  reappointment.  That 
no  certificate  of  said  reappointment  was  pro- 
duced at  the  meeting  of  said  Masonic  Home, 
nor  was  there  information,  oral  or  written, 
given  to  said  corporation  of  said  relator's  re- 
appointment, nor  did  the  relator  make  any 
claim  at  said  meeting  that  he  bod  been  re- 
appointed by  said  chapter  as  its  representa- 
tive. That  under  the  laws  of  the  grand 
chapter,  the  decision  of  the  grand  high  priest 
Is  final;  and  at  a  meeting  ot  the  chapter 
said  official  rendered  bis  decision  "that  sus- 
pension from  a  mark  lodge  worked  a  suspen- 
sion in  the  chapter,  and  that  such  suspension 
In  the  chapter  was  deprivation  of  and  a  de- 
struction of  all  rights,  privileges,  and  emol- 
lunentB     e.  office)  pertaining  to  membership. 
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VacandeB  la  office  may  thereby  be  created, 
nod.  If  BO,  can  be,  and  are,  presamably,  filled, 
so  tbat,  alttkongb  a  subsequent  restoration  in 
his  lodge  of  Mark  Master  Masons,  either  to 
good  Masonic  standing  or  membership,  la  as 
immediate  and  forceful  in  restoring  to  mem- 
bership in  the  chapter  as  suspension  In  the 
mark  lodge  was  in  destroying,  yet  such  re- 
ft toratlon  la  to  membership  only,  and  not  to 
official  relatlona  tbat  may  have  theretofore 
e^dsted.  Office  In  the  chapter  can  only  again 
be  acquired  either  by  appointment  or  elec- 
tloD."  That  the  relator,  at  the  time  of  the 
election  on  January  10, 1896,  was  not  a  qual- 
ified nominee  for  the  office  of  manager  of  the 
Masonic  Home,  and  there  being,  Cor  that 
reason,  a  vacancy  In  said  nominees,  the  de- 
fendant was  nominated  and  elected.  The 
president  of  the  home  at  said  annual  meeting 
decided  that  the  relator  was  not  eligible,  and 
ttae  latter  made  no  objection  to  said  decision, 
nor  did  be  appeal  therefrom. 

The  defendant's  contentkm  Is  that  aver* 
Qients  of  fact,  well  pleaded  In  his  answer, 
and  admitted  by  the  demurrer,  concIuslTely 
sbow  that  at  the  time  of  the  aimual  election 
on  January  10,  1896,  the  relator,  by  reason 
of  the  suspension  averred  In  the  answer,  was 
a  disqualified  nominee  for  election  as  a  man- 
ager of  the  Masonic  Home,  Ineligible  to  tliat 
office,  and  also  disqualified  to  act  as  a  mem-. 
her  holding  oyer.  In  the  event  of  a  failure  to 
^loct  at  the  appointed  time.  This  position 
appears  to  be  well  taken,  and  fully  sustained 
liy  the  facts  admitted  by  the  pleadings,  and 
the  laws  of  the  order  applicable  thereto. 
That  being  so,  the  president  of  the  home 
was  fully  Justified  in  declaring  the  ffLct  of 
relator's  InellglbUIty  and  disqualification, 
and  in  taking  such  other  action,  at  tbe  annual 
t'lectlon,  OS  he  Is  said  to.  have  done  at  that 
time.  The  relator  having  become  disquali- 
fied and  ineligible  after  his  nomination  for 
•-lection,  and  so  continuing  at  the  time  of  the 
.innual  election,  It  was  entirely  proper,  as 
well  as  necessary,  to  assume  that  his  dis- 
(luallflcation  created  a  vacancy  In  the  nom- 
inees, and  required  the  nomination  of  a  qual- 
ified person  to  fill  said  vacancy.  The  de- 
fendant was  accordingly  nominated,  balloted 
for,  and  declared  duly  elected  a  member  of 
rbc  board  of  managers  of  tbe  borne.  The  fact 
of  relator's  suspension  on  December  15,  1895, 
and  the  disqualifying  etFect  thereof,  are  clear- 
ly estibllshed.  The  former  Is  distinctly  aver- 
red In  the  answer  and  admitted  by  the  plead- 
In-;;  and  the  latter  is  definitively  settled  by  the 
laws,  rules,  and  regulations  of  the  Masonic 
order  referred  to  In  the  answer.  Section  139 
of  tbe  grand  chapter  declares:  "The  suspen- 
sion or  expulsion  of  a  Boyal  Arch  Mason 
from  bis  lodge  of  Mark  Master  Masons  shall 
Ipso  facto  work  his  suspension  from  his  chap- 
ter." Section  3  of  the  Masonic  Home's  char- 
ter provides;  "The  membership  of  said  Insti- 
tution shall  consist  of  life  members,  active 
members,  and  representative  Masonic  bodies, 
*   *    *   all  of  whom  shall  be  Free  Ma- 


sons." This  latter  qnaUflcatlon,  of  course, 
means  Free  Masons  In  good  standing,  not 
suspended  members  of  the  order.  While 
Masonic  bodies,  contributing  to  the  main- 
tenance of  the  home,  may  select  one  of  theli 
members  to  represent  such  contributions  In 
the  management  of  the  home.  It  Is  the  right 
as  welt  as  the  duty  of  tbe  latter  not  to  rec- 
ognize or  elect  any  such  representatlTe  unless 
lie  Is  a  Free  Mason  In  good  and  r^ular  stand- 
ing. When,  therefore,  the  relator  was  sus- 
pended on  December  15, 1885,  from  Etxcelslor 
Mark  Lodge,  No.  216,  he  was,  by  tbe  consti- 
tution of  the  grand  chapter,  suspended  Ipso 
facto  from  Palestine  Royal  Arch  Chapter, 
No.  240,  which  body  be  had  theretofore  rep- 
resented In  the  board  of  managers  of  the 
Masonic  Home.  He  was  thenceforth  Ineligi- 
ble to  nomination  to  tbat  position,  and.  so 
far  OS  appears,  he  continued  ineligible  until 
after  the  election  of  the  defendant  in  Jan- 
uary. 1896.  It  follows  from  what  has  been 
said  that  be  was  not  entitled  to  membership 
In  the  board  of  managers  of  the  home  either 
by  reason  of  any  supposed  election  or  hold- 
ing over,  and  the  vacancy  in  the  board  was 
legally  filled  by  the  nomination  and  election 
of  the  defendant  on  January  10,  1896.  If  it 
were  necessary,  we  might  add  that  this  con- 
clusion accords  with  the  averment  as  to  the 
decision  of  the  grand  high  priest,  above  quot^ 
ed.  The  Judgment  of  ouster,  ete.,  Is  reversed 
and  set  aside  at  the  relator's  coste,  and  Judg- 
ment Is  now  entered,  on  tbe  demurrer,  in 
favor  of  the  defendant 


COMMONWEALTH  ex  reL  HENDERSON 
T.  MASONIC  HOME  OF  PENN- 
SYLVANIA et  al. 
(Supreme  Court  of  Pennsylvania.   Oct  17, 
1898.) 

Appeal  and  Erros— Masdahds— Rbtbbsu.  ow 

JunOHBNT  or  Ot?8TSR. 

A  mandatory  decree,  based  opon  a  judg- 
ment of  ouster  in  quo  warranto  proceedioffi 
to  try  tbe  right  to  an  office,  and  entered  penu- 
iug  an  appeal  from  sach  Judgment,  rannot  be 
affirmed,  on  appeal,  where  the  Judgment  of 
ouster  has  been  reversed  and  set  aside,  and 
judgment  tor  defendant  entered. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Application  for  mandamus  by  William  H. 
Henderson  against  the  Masonic  Home  at 
PennsylTaaio,  and  Louis  Wagner  and  others, 
managen  of  said  home.  From  a  final  order 
awarding  a  peremptuy  writ  of  mandamus, 
defendants  appeal.  Reversed,  and  petition 
for  mandamus  dismissed. 

Robert  H.  Hinckley  and  F.  Carroll  Brew- 
ster, for  appellants.  George  Henderson  and 
M.  Hampton  Todd,  for  appellee. 

STERRETT,  C.  J.  This  case  was  argued 
with  No.  177,  January  term,  1898  (Com.  v. 
O'Donnell,  41  AtL  341),  In  which  an  opinion 
baa  Just  been  filed,  reversing  the  judgment 
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of  ODSter,  etc.,  entered  by  the  eonrt  below 
against  the  defendant,  on  demnrrer  to  his  an- 
■wen,  and  «itertng  Jndffment  here  In  bis 
faTor.  That  jodgment  of  ouster  was  and  Is 
the  sole  basis  of  the  decree  In  tills  case  sus- 
taining the  demurrer  to  defendants*  retnm, 
and  peremptorily  commanding  them  "to  place 
the  name  of  the  relator,  William  H.  Hender- 
son, on  the  roll-  of  managers  of  the  Masonic 
Home  of  PennsylvaDla,  to  recognise  him  as 
ft  manager  thereof,  and  to  permit  him  to  en- 
Joy  and  possess  the  said  frfBce  of  manager 
of  the  Masonic  Home  of  Fennaylranla,  its 
privileges  and  franchises,  and  not  to  exclude 
him  therefrom."  This  mandatory  decree  was 
entered  pending  the  defendants*  appeal  from 
the  said  jndgmoit  of  ouster,  etc..  In  the  quo 
warranto  proceeding-  The  only  subject  of 
comi^alnt  In  tiUs  case  Is  the  entry  <tf  the 
aboTe-auoted  mandatory  decree.  Atdde  from 
any  question  as  to  Its  merliB  or  demerits, 
~-whleh  It  Is  unnecessary  now  to  discuss,— It 
Is  very  evident  that  this  decree  cannot  be  af- 
firmed, because  the  Judgment  of  ouster,  etc., 
on  which  atone  It  was  based,  baa  not  only 
been  reversed  and  set  aside  by  this  court, 
but,  In  lieu  thereof,  we  have  entered  a  final 
Judgment  on  the  demurrer  In  favor  of  the 
defendant  There  Is,  therefore,  nothing  to 
sustain  the  mandatory  decree,  nor  Is  there 
anything  upon  which  It  can  operate.  With- 
out referring  to  the  undisputed  faets  In  this 
rflKe,  all  of  which  appear  In  the  rerard,  or  at- 
tempting to  discuss  the  questions  supposed 
to  be  involTed,  It  is  sufficient  to  say  tiaat  we 
are  satisfied  the  learned  court  erred  In  sus- 
taining the  demurrer  and  entering  the  man- 
datory decree  complained  of.  The  decree  Is 
tlierefore  reversed,  and  set  aside,  and  the 
petition  for  mandamgs  Is  dismissed,  at  the 
appeUce*B  costs. 


COMMONWEALTH  ex  rel.  HENDERSON 
V.  O'DONNELL  et  aL 

(Supreme  Court  of  Pennsylvania.   Oct  IT, 
1898.) 

Motions— Role  to  Show  Cause— Scfpioiikct  ov 
Uncomtroverted  Averuknts. 

Under  rale  1,  I  4,  of  the  court  of  common 
pleas,  providing  that  "nil  aTerments  In  pe- 
titions or  affidavits  on  which  rules  or  citations 
have  been  i^nnted  shall  be  taken  as  admitted, 
for  the  purpose  of  the  nite  or  citation,  unless 
the  opDosite  party  shall  deny  the  same,  in  an 
answer  under  oath,  to  be  filed  in  the  case,  or 
aver  that  be  has  no  knowledge,  InformaUon  or 
belief  on  the  subject,  and  requires  proof  of 
the  name,"  it  was  error  to  discharge  a  rule 
to  show  cause,  in  the  absence  of  any  answer 
to  the  petition  on  which  it  was  granted,  or  of 
any  testimony  denyinfr  the  averments  of  snch 

Eptition.  as  the  averments  thereof  should  have 
ecu  "taken  as  admitted." 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Quo  wsri-Bnto  at  the  relation  of  William  H. 
Hendermiu  a^cRiiist  .fohn  O'Donnell  to  test  the 
right  of  the  latter  to  act  as  a  manager  of  the 


Masonic  HouM  of  Penn^Ivanla,  fa  which  pro- 
(»edli)g  said  coipomtltHi,  by  petition,  pr^^ 
leave  to  Intervene,  and  obtained  a  rule  to 
show  cause,  with  stay  of  proceedings.  From 
a  decree  dlschai^rlns  the  rule  to  show  cause. 
Intervener  appeals.  Reversed. 

Robert  H.  Hinckley  and  F.  CarroQ  Brew- 
ster, for  appellant.  George  Henderson  and 
M.  Hampton  Todd,  for  appellee;. 

STERBKPT,  O.  J.  Hie  proceedings  which 
led  iQi  to  this  appeal  were  commenced  by  pe- 
tition of  the  Masonic  Home  of  Pennsylvania 
setting  forth  the  facts  uimn  vrtilch  It  relied, 
and  praying  leave  to  Intervene  aa  a  party  de- 
fendant In  the  above-entitled  case.  In  which 
the  commonwealth,  at  the  relation  of  William 
H.  Henderson.  Is  pUdntlff,  and  John  CDon- 
n^l  is  defendant,  for  the  purpose  having 
**tfae  Judgment  In  said  quo  warranto  opened 
In  analogy  to  the  proceedings  In  opening  Judg- 
ments for  sums  of  money."  In  substance,  the 
facts  averred  In  the  petition  are:  (»)  That  In 
on  opinion  theretofore  filed  In  said  quo  war- 
ranto proceeding  the  court  below,  Inter  alia, 
said:  "If  It  [this  petitioner]  was  aware  of 
the  proceedings  while  they  were  pending,  and 
they  affected  Its  right  and  the  control  of  the 
corporation.  It  could  have  asked  leave  to  In- 
tervene for  the  purpose  of  protecting  its  In- 
terests. If  It  was  without  information  of 
these  proceedings  until  after  the  Judgment,  It 
could  have  come  before  the  court,  and  set 
forth  the  facts  upon  which  It  relies,  asking 
leave  to  Intervene,  and  to  have  the  judgment 
opened  in  analogy  to  the  proceedings  in  open- 
ing Judgments  for  sums  of  money.*'  (b)  Said 
borne  is  a  corporation,  whose  "government  Is 
vested  In  a  board  of  twenty-one  members, 
who  are  elected  as  managers."  (c)  "That  pe- 
titioner was  not  aware  of  the  proceedings  [in 
said  quo  warranto]  while  they  were  pending." 
etc.  (d)  "That  It  Is  advised  that  It  should 
have  been  made  a  party  to  said  quo  warranto 
suit,  or  should  have  had  formal  and  regular 
notice  of  said  proceeding.  And  It  avers  It 
was  not  made  a  party  In  aald  suit,  and  did 
not  receive  any  formal  and  regular  notice,  or 
any  notice  whatever,  of  said  proceeding."  (e) 
"That  it  has  a  just,  true,  and  full  defense  to 
said  quo  warranto;  *  *  •  that  the  said  re- 
lator was  not,  at  the  election  referred  to  by 
him,  elected  a  manager  of  said  corpMatlon, 
and  that  he  did  not  receive  a  single  vote  for 
said  offlco."  (f)  "Petitioner  Is  therefore  bi- 
terested  In  the  subject-matter  of  the  suit, 
and  for  the  protection  of  Its  Interests  It  de- 
sires to  be  allowed  to  come  In  as  a  party  de- 
fendant, and  to  that  end  ofFers  Itself  as  ready 
and  willing  to  contribute  Its  proportion  of  the 
costs  and  expenses  of  the  proceeding."  On 
presentation  of  the  petition,  December  8. 
1897,  a.  rule  to  show  cause,  etc.,  with  stay 
of  proceedings,  was  granted  by  the  court  be- 
low. But,  notwithstanding  the  facts  that  no 
arower  was  filed  or  testimony  taken,  the  rule 
was  discharged  on  February  6^  1898,  and 
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therenpon  th]s  appeal  wai  taken.  The  dis- 
charge of  the  rale  to  show  cause  and  the  re- 
fusal ot  the  eoort  to  make  tbe  same  absolute 
are  the  only  errors  sained. 

In  the  abseace  of  any  answer  to  the  petition, 
or  Any  testimony  denying  the  arerments 
thereof,  the  latter  ahonld  have  been  "taken 
as  admitted."  Role  1,  I  4,  of  the  court  be- 
low, on  that  subject,  declares:  "All  avei^ 
menta  In  petitions  or  affldaTlts  on  which  rules 
or  cltatlona  tUTe  been  granted,  shall  be  taken 
as  admitted  for  the  purpose  of  the  role  or  d* 
tatlon,  nnleM  the  opposite  party  shall  deny 
the  same  to  an  answer  mider  oath  to  be  filed 
in  the  case,  or  aver  that  he  has  no  knowledge, 
Informaticn  or  bdlef  on  the  subject,  and  re- 
quires proof  of  die  same."  We  are  unable  to 
see  s.vy  valid  reason  why  thiti  rule  should  not 
hare  been  enforced  In  the  case  at  bar,  and  as- 
somlng,  as  should  hare  been  done  by  the 
court  bdow,  tbat  the  averments  contained  In 
the  petltloa  and  verified  by  the  oath  of  the 
secretary  of  the  Hastnito  Home  are  true,  we 
tbhifc  the  ai^Dant  should  have  been  afiowed 
to  Interrme,  and  to  that  end  the  rule  should 
have  been  made  absolute. 

Thts  case  was  argned  wltb  two  other  ap- 
peals, one  of  wblcli  was  from  the  judgment  of 
ouster  In  flie  quo  warranto  suit  above  refer- 
red to;  file  odier  was  from  the  decree  In  the 
mandamus  ^oeeedfng  commanding  fbe  Ma- 
sonic Henna  to  place  the  name  of  the  relator, 
Winiam  H.  Henderson,  on  tiie  roll  of  man- 
agers of  said  home,  and  recognize  him  as  a 
duly-elected  manager  thereof,  etc.  In  opin- 
ions Just  filed,  the  judgmrat  In  the  former 
and  the  decree  In  the  latter  have  been  re- 
versed,  respectively.  41  AtL  841,  34S.  In  the 
former  the  judgment  of  ouster,  etc..  Is  re- 
voved  on  the  ground  that,  upon  the  facts  be- 
fore the  coart  below.  It  should  have  held  that 
Henderaon,  the  relator,  after  his  nomination 
for  Section  to  the  office  of  manager  fn  the 
home,  became  a  dlsauallfied  nominee  1^  rea- 
son of  aoqwDSlon,  and  was  Ineligible  to  l^e 
office  of  manager,  and  ao  continued  until  aft- 
er O'Donn^  was  duly  nominated  and  elect- 
ed; and  that  the  action  of  the  president  of 
the  home  in  declaring  the  relator  Ineligible  to 
dectlon,  and  directing  the  tellers  not  to  count 
any  votes  that  might  be  cast  for  him,  ete., 
was  fully  justified  by  the  facts  ai  they  ex- 
isted at  the  time  of  the  Section  In  January, 
1896.  The  disqualifying  ^Tect  of  relator's 
suspension  was  not  removed  until  after  be 
paid  the  sevfflal  year^  dues  In  arrear,  etc. 
The  reversal  of  the  judgment  of  ouster,  etc., 
finally  disposes  of  the  controlling  subject  of 
controversy,  and  renders  a  decision  of  the 
qnestloos  Involved  In  this  case  of  no  practical 
Importance.  But  enough  has  been  said  to 
show  that  the  decree  was  erroneous,  and 
should,  therefore,  be  reversed.  It  is  unneces- 
sary, however,  to  make  any  order  reinstating 
the  rule  to  thovr  cause.  We  have  no  doubt 
the  am»eal  In  this  case  Is  authorized  by  the 
act  of  May  SO,  iS9l  (P.  L.  101).  The  decree 
of  Fetnruary  6,  1888,  dlscha^lng  the  rule  to 


show  cause,  etc.,  Is  reversed,  and  set  aside, 
and  It  Is  ordered  that  the  costs  be  paid  by  the 
relator,  William  H.  Henderson. 


McOARTY  V.  SGAKIiON. 
(Siqmmc  Court  of  Pennsylvania.   Oct.  17,  - 

1898.) 

PnoHiasonr  Noras  —  AcnoKs  —  BviDsinnt  —  Iv- 

STBDOnoNB. 

1.  In  an  actloB  against  an  administratrix 
on  a  note  ^ven  1^  her  deceased  husband,  de- 
fendant testified  that  plaintiff  had  stated  to 
witness  and  her  hnsband  that  he  would  return 
them  the  note,  and  that  at  another  time  he 
bad  told  witness  that  her  husband  had  oever 
borrowed  any  money,  and  that  she  need  not 
worry,  as  he  woald  never  try  to  collect  it,  and 
that  et  another  time  when  she  Iiad  asked  for 
k  he  bad  told  her  to  leave  it  with  him.  on  ac- 
count of  the  way  her  ha8l>and  was  acting,  and 
that  he  would  take  care  of  her.  Hdd  snffi- 
cient  to  go  to  the  Jnry  on  the  question  whether 
anything  was  doe  on  the  note. 

2.  Where  a  defense  in  an  action  aealnst  an 
administratrix  on  decedent's  note  is  that  there 
Is  Dothing  due  on  It,  because  it  had  been  given 
for  some  undisclosed  pnrpoee,  which  bad  been 
fulfilled,  a  requested  instmction  for  plaintiff 
that  the  burden  was  on  defendant  to  show 
payment,  or  that  the  oblijjation  had  been  can- 
celed, was  properiy  modified  by  adding,  "or. 
if  given  for  some  undisclosed  purpose,  that 
[mrpose  had  been  fulfilled." 

3.  Where  a  defense  that  there  is  nothing  due 
on  the  note  In  salt  is  based  on  testimony  of 
alleged  admissions  of  plaintiff,  and  the  jury 
are  Instructed  that  sooi  testimony  should  be 
received  with  great  caution,  a  request  for  an 
instruction  that  such  evidence  is  the  most  ditn- 
gerous  that  can  be  admitted  in  a  court  of 
justice,  and  the  most  liable  to  abuse,  Is  prop- 
erly refused. 

Appeal  from  court  of  common  pleai,  Ivnck- 
awanna  county. 

Action  by  M.  A.  McCarty  against  Margaret 
Scanlou,  administratrix,  on  a  note  given  by 
her  deceased  husband.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

The  trial  court  charged  the  jury,  In  part, 
aa  fcdlows: 

"The  plalntifTs  counsel  ask  me  to  Instruct 
you  upon  a  few  points  of  law,  to  which  I  wlU 
now  refer:  Tbe  first  point  I  refuse  without 
reading.  The  point  reads  as  follows:  '(1) 
That  under  all  tbe  evidence  In  the  case  the 
verdict  should  be  for  tbe  plaintiff.*  '(2)  There 
Is  no  evidence  In  this  case  to  show  Uiat  the 
plaintiff  was  guOty  of  any  ftaud  upon  Mar- 
tin Scanlon  at  the  time  the  note  was  given, 
or  that  the  note  was  given  to  tbe  plaintiff  un- 
der duress,  and  therefore  the  presumption  Is 
that  the  note  was  given  to  the  plaintiff  vol- 
untarily.' Answer  of  the  Gonrt:  That  much 
of  the  point  I  can  afllrm.  It  correctly  states 
the  law  applicable  to  the  case.  The  point 
then  goes  on:  'And  the  burden  Is  upon  tbe 
defendant  to  show  that  it  has  since  been 
paid,  or  tbat  the  obligation  has  been  canceled 
In  some  way,  and  for  a  good  conslderatlm; 
and,  unless  the  defendant  has  convbiced  you 
that  the  note  bas  been  so  paid  or  canceled, 
your  verdict  must  be  for  tbe  plaintiff.*  An- 
swer of  the  Court:  This  Is  very  nearly  cor- 

Digitized  by  Google 


34G  41  ATLANTIC  IIE1X)UTEB.  (Pa. 


recL  I  wonld,  howercr.  desire  to  correct  It 
la  Oitg  way:  I  should  say  the  burden  ia  up- 
on the  defendant  to  show  that  the  note  has 
dnce  been  paid,  or  that  the  obligation  has 
been  canceled  or  satisfied  In  some  way,  or.  If 
slven  for  some  undisclosed  purpose,  that  pur- 
pose has  been  fulfilled;  and  unless  the  de- 
fendant has  convinced  yon  tiiat  the  note  had 
been  so  paid  or  canctied  or  satisfied,  m  the 
purpose  for  which  It  Is  given  fulfilled,  your 
verdict  must  be  for  tiie  plaintiff.  I  answer 
tlie  point  In  that  way,  with  that  correction. 
'(4)  The  defense  which  Is  Interposed  in  this 
case  Is  based  la^Iy  upon  admissions  alleged 
to  have  been  made  by  the  plaintiff  to  Mar- 
garet Scanlon,  the  defendant,  and  the  rule 
of  law  is  that  such  evidence  should  be  re- 
ceived  with  great  canUon  and  scrutiny.'  An- 
swer of  the  Court:  There  Is  no  doubt  about 
that.  Tbe  evidence  here  on  which  the  de- 
fendant relies  is  alleged  admissions,— some- 
thing by  which  It  Is  claimed,  as  we  would 
say.  that  the  plaintiff  gave  himself  away; 
something  by  which  he  admitted  that  this 
was  not  a  valid  oUigatlon.  Evidence  of  that 
character^Ucged  admissions— undoubtedly  is, 
ns  stated  in  this  point,  to  be  received  with 
great  caution  and  scrutiny;  and  so  far  I 
affirm  the  point.  The  point  goes  on:  'It  Is 
to  be  received  with  great  caution  and  scru- 
tiny, as  auCh  eTidence  the  most  dangerous 
that  can  be  admitted  In  a  court  of  justice, 
and  the  most  liable  to  abuse.*  Answer  of  the 
Court:  I  do  not  think  that  I  can  character^ 
ize  admissions  In  this  way,— ^  the  most  dan- 
gerous tiiat  can  be  admitted  In  a  court  of  jus- 
tice, and  the  most  liable  to  abuse.  I  do  fe^ 
however,  warranted  in  saybig  to  you,  as  ask- 
ed in  the  first  part  of  the  point,  that  you  are 
to  receive  these  alleged  admissions  with  great 
caution,  and  to  accept  them  only  aftw  close 
scrutiny  with  regard  to  their  tnitli." 

Joseph  O'Brien  and  John  P.  Kelly,  (or  ap- 
pellant. R,  A.  Zimmerman,  G.  M.  Watson, 
F.  J.  Fltsslmmons,  and  M.  P.  Cawley,  for  ai»- 
pellee. 

STERRETT,  G.  3.  When  this  case  was 
here  before  (1T6  Pa.  St.  202,  35  AU.  180),  tbe 
Judgment  In  plaintiff's  favor  was  reversed  on 
the  ground  that  the  jury,  In  a  special  verdict, 
found  that  the  note  In  suit  was  given  **for 
the  purpose  of  hindering  and  delaying  cred- 
itors of  said  Scanlon,  and  that  there  was  no 
evidence  on  the  part  of  the  plaintiff  to  show 
that  said  note  was  given  wlOiout  any  con- 
sideration, or  for  the  purpose  of  hindering 
and  delaying  creditors."  Our  Brother  Mitch- 
ell, writing  for  tbe  court  In  that  case,  said: 
"The  result  Is  that  the  plaintiff  has  a  judg- 
ment on  a  ground  that  he  expressly  repudl- 
ate4i  and  In  the  face  of  an  explicit  finding  by 
the  jury  against  his  claim,  while  the  defend- 
ant has  a  judgment  against  her,  notwith- 
standing a  finding  of  the  main  fact  of  the  de> 
fense  in  her  favor,  *  *  *  It  Is  dearly  ap- 


parent that  the  traiwactionB  between  the  par- 
ties were  not  the  ordinary  dealings  of  bor 
rower  and  lender,  and  It  Is  equally  manifest 
that  the  witnesses  on  neither  side  were  tell- 
ing the  entire  truth."  On  the  second  trial, 
the  record  of  which  is  now  here  for  review, 
the  defendant  testified  more  fully  as  to  de^ 
larations  by  the  plaintiff  to  the  effect  that 
there  was  no  money  conddei-ation  for  tbe 
note,  that  be  did  not  Intend  to  try  to  collect 
any  money  on  it;  and  that  be  repeatedly 
promised  to  give  It  to  her.  Her  testimour 
as  to  tSiese  dedarations  was  corroborated  bj 
other  witnesses.  Other  facta  and  circum- 
stances, not  necessary  to  be  detailed  here, 
gave  further  weight  to  her  testimony.  The 
case  was  clearly  one  for  tbe  Jury.  There 
was  no  error  In  refusing  to  strike  out  the 
defendant's  testimony  as  to  plaintiff's  decla- 
rations, nor  is  there  any  ground  for  plain- 
tiff's contentltm  that  binding  Instructions 
should  have  been  given  In  Us  favor.  Such 
instructions  would  have  been  plain  error.  It 
necessarily  follows  that  the  portions  ot  tiie 
charge  embraced  In  the  second  and  third 
specifications  are  not  erroneoos.  The  com- 
plaint Is  not  that  the  trial  judge  presented 
plaintiff's  case  InadeQUateb^,  or  gave  undue 
prominence  to  the  defendant's  theory,  but 
that  the  defense  was  permitted  to  fo  to  the 
Jury  in  any  form.  In  commenting  on  the  testi- 
mony as  to  plaintiff's  declarations,  the  learn- 
ed trial  judge,  after  presenting  defendant's 
tlieory,  was  careful  to  state  that  there  was 
"a  possible  construction  to  be  given  to  this 
testimony  that  would  still  be  favorable  to  a 
recovery  by  the  plaintiff,  namely,  that  tlw 
declarations  might  have  been  made  for  the 
purpose  of  mdeavoring  to  dispel  the  evident 
woiTy  that  Mrs.  Scanlon  was  In."  That  was 
going  quite  as  far  In  presenting  a  view  fa- 
Torable  to  the  plaintiff  as  the  latter  could 
reasonatdy  expect.  Tbe  plaintiff's  complalats. 
If  any  he  has,  ought  to  be  against  the  Jury, 
and  not  the  court  In  saying  this,  however, 
we  do  not  mean  to  intimate  that  the  jury 
reached  an  Improper  conclusion.  On  the  con- 
trary, we  think  It  was  correct. 

The  objection  to  plaintiff's  second  point  Is 
that  it  wholly  ignores  defendant's  theory  of 
the  case,  and  the  evidence  In  support  of  It 
The  defense  did  not  all^  payment  or  nn- 
ccllation,  but  contended  that  the  note  bad 
bera  given  for  some  undisclosed  purpose,  and 
that  the  purpose,  whatever  It  was,  had  been 
fnlfilled.  The  trial  judge  was  ther^re  r^ht 
In  embodying  In  his  answer  the  remark  that 
plaintiff  could  recover,  unless  the  defendant 
showed  one  of  the  defenses  to  the  note  pre- 
.sented  In  the  point,  or  "that  tbe  purpose  tar 
which  It  was  given  had  been  fulfilled." 
I^alntiff's  last  point  was  properly  qaallfled. 

It  is  unnecessary  to  pursue  the  inquiry  fur- 
ther. Our  examination  of  the  record  has 
failed  to  disclose  any  error  on  the  part  of  the 
court  below  that  would  justify  a  revenal  of 
the  judgment.  Judgment  affirmed. 
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STATE  T.  JACKMAN. 
iSopieme  Court  of  New  Hampshire  Merrt- 
mack.   Jnij  29,  1808.) 

HUHIOIPAl.  COKPOHATION8— BIDSWA.T.K  OBDINANOBS 

— Rkmovinq  Snow — Taxatiuj^  —  Eminent  Do- 
UAis — Equal  Puoteotios  of  the  Laws  —  Po- 

LICI  POWKR. 

1.  An  ordinance  legally  adopted  pnrsnant  to 
legislatiTe  aathority,  requiring  under  penalty 
tbe  tenant  or  occupant,  or,  if  there  be  no  ten- 
antj  the  owner,  of  any  building  or  lot  bor- 
denng  on  any  street  wbere  there  is  a  sidewalk, 
to  cause  all  snow  to  be  removed  from  the  side- 
walk adjoining  his  premises  within  a  certain 
time,  is  unconstitutional,  as  in  effect  unequal 
taxation,  which  is  forbidden  by  the  constitu- 
tion, since  Pub.  St.  c.  76.  H  1.  2,  Inter  alia,  im- 
pose the  duty  OQ  municipalities  to  keep  the 
sidewalks  unobstructed  from  snow,  and  to  meet 
such  duties  they  are  empowered  (chapter  73, 
fS  1,  6,  8)  to  raise  such  sum  as  they  judge  nec- 
essary for  each  year,  to  be  assesBed  on  all  polls 
and  estate  subject  to  taxation  therein,  and 
[uaj  order  the  same  to  be  paid  in  money,  and 
to  be  collected  as  other  taxes,  or  to  be  paid  in 
labor. 

2.  Tbe  ordinance  la  also  InTalid  as  a  taking 
of  private  property  for  pnblic  uae  without  just 

compensation. 

Z.  It  Is  also  Invalid  as  a  denial  to  the  persons 
on  whom  it  operates  of  the  equal  protection  of 
the  laws,  withlD  Const.  U.  S.  Amend.  14. 

4.  It  is  also  invalid  as  not  being  a  reasonable 
exercise  of  the  police  power. 

Appeal  from  police  court  of  Ck>Dcord. 

Lyman  Jackman  was  convicted  of  Tlolating 
an  ordinance  of  the  city  of  Concord,  and 
flned  five  dollars,  ana  he  appeals.  Judgment 
(or  defendant. 

Tbe  ordinance  was  as  follows:  "Tbe  ten- 
ant or  occupant,  or.  If  there  be  no  tenant,  the 
owner  of  any  bolldlng  or  lot  of  land  border- 
ing on  any  street  where  there  Is  a  sidewalk, 
shall  caose  all  snow  to  be  removed  from  the 
sidewalk  adjoining  his  aforesaid  premises 
within  six  hours  after  the  snow  shall  have 
ceased  to  fall.  If  In  the  daytJme,  or  before 
two  of  tbe  clock  In  the  afternoon  next  suc- 
ceeding. If  tbe  snow  aball  have  ceased  to  fall 
iQ  the  nighttime."  Tbe  respondent  admits 
that  be  has  not  complied  with  the  aforesaid 
ordinance,  and  his  only  defense  Is  that  said 
ordinance  Is  invalid.  Tbe  charter  and  ordi- 
nances of  the  city  may  be  referred  to- 

Urgent,  HoUls  &  Nlles,  for  the  State.  Sam- 
uel C.  Eastman,  for  defendant  . 

BLODGETT,  J.  Among  tbe  various  pur- 
jtuses  enumerated  In  the  act  incorporating 
:ho  city  of  Concord,  and  for  which  power  is 
'■xpressly  given  the  city  council  to  make  or- 
dinances, is  that  "to  compel  all  persons  to 
lieep  tbe  snow  •  •  *  from  the  sidewalks 
in  front  of  the  premises  owned  or  occupied 
by  them."  Laws  1849,  p.  819,  e.  835,  S 17.  The 
ordinance  in  question,  therefore,  having  been 
authorized  by  specific  and  definite  legislative 
aathority,  and  having  also  been  "duly  and 
legally  adopted,"  has  the  effect  of  a  special 
law  of  the  legislature  within  the  limits  of 
the  d^,  and  with  respect  to  persons  upon 
wlmn  It  may  lawfnllr  operate,  and  cannot 


be  declared  invalid  except  for  unconstitu- 
tionality. 1  Dill.  Mun.  Corp.  (4th  Ed.)  H 
819-322,  327,  et  seq.;  Tugman  v.  City  of 
Chicago,  78  liL  405;  Phillips  v.  City  of  Den- 
ver, 19  Colo.  170.  34  Pac  002;  City  of  Brook- 
lyn V.  Breslin,  57  N.  Y.  591,  59G;  City  of  St. 
Paul  V.  Colter,  12  Minn.  41  (Gil.  16).  Under 
our  statutes,  the  duty  of  keeping  highways 
In  repair  and  free  from  obstruction  by  snow 
or  other  things  that  impede  travel  or  render 
it  dangerous  is  Imposed  upon  tbe  municipal- 
ities In  which  they  are  situate  (Pub.  St.  c  76. 
S§  1,  2);  and  this  duty  extends  to  sidewalks 
as  well.  Hall  v.  Manchester,  40  N.  H.  410. 
415;  Stevens  v.  Nashua,  46  N.  H.  192,  105. 
For  these  purposes,  municipalities  are  em- 
powered to  "raise  such  sum  as  they  judge 
necessary  for  each  year,"  to  be  assessed  upon 
all  the  polls  and  estate  subject  to  taxation 
therein,  and  may  order  the  same  paid  in 
money,  in  which  case  "the  tax  shall  be  com- 
mitted to  the  collector  of  taxes,  and  be  col- 
lected as  other  taxes,"  or.  If  not  so  ordered. 
It  "may  be  paid  in  labor."  Pub.  St  c.  73. 
tS  1,  5,  8.  Burdened  with  this  duty,  and 
Invested  with  this  power,  In  respect  of  high- 
ways, we  are  of  opinion  that  the  city  of  Con- 
cord could  not  by  Its  ordinance  Impose  upon 
-  tbe  defendant  the  labor  or  expense  of  remov- 
ing the  snow  from  the  sidewalk  adjoining 
his  premises,  and  which  constituted  a  part  of 
the  highway  Itself.  Having  contributed  his 
proportional  share  of  the  public  expense  of 
keeping  tbe  highway  in  a  suitable  condition 
for  the  public  travel,  we  are  not  aware  of 
any  constitutional  principle  upon  which  more 
can  be  lawfully  exacted  of  him.  Nor  should 
there  be.  A  property  owner  has  no  other  or 
greater  right  in  or  to  or  control  over  that  part 
of  the  public  street  In  front  of  his  property 
than  any  other  part  of  the  highways  of  tbe 
town.  All  the  streets  of  a  municipality  are 
equally  free  to  the  general  public,  who  at 
all  times  are  entitled  to  tbe  free  and  unob- 
structed use  of  every  foot  of  them.  2  DHL 
Mun.  Corp.  (3d  Ed.)  5§  659,  683.  It  Is  true 
that  the  fee  of  tbe  street  may  be.  and  gener- 
ally Is,  In  the  adjoining  lot  owner;  but  this 
can  be  of  no  consequence,  because  tbe  ease- 
ment over  It  is  in  the  public.  This  being  so, 
it  is  plain  that  the  lot  owner  has  no  other 
Interest  in  the  street,  as  such,  than  any  other 
citizen  of  the  municipality.  "Tbe  same  Is 
true  of  the  sidewalk.  It  Is  a  part  of  the 
street  set  apart  for  the  exclusive  use  of  per- 
sons traveling  on  foot,  and  Is  as  much  under 
the  control  of  the  municipal  government  as 
the  street  Itself.  The  owner  of  the  adjacent 
lot  is  under  no  more  obligation  to  keep  the 
sidewalk  free  from  obstructions  than  he  is 
the  street  In  front  of  his  premises.  He  may 
not  himself  obstruct  either  so  as  to  impede 
travel  on  foot  or  in  carriages.  It  will  be -con- 
ceded the  citizen  is  not  bound  to  keep  tbe 
street  in  front  of  his  premises  free  from 
snow  or  anything  else  that  might  impede 
traveL  Then,  upon  what  principle  can  he 
be  flned  for  not  removing  snow  or  other  ob- 
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stmetlon  from  the  sidewalk  In  which  he  has 
no  Intereat  other  than  what  he  baa  In  cominon 
with  an  other  persons  resident  In  the  city? 
It  Is  certainly  not  upon  the  ^nclple  nnder 
which  asseasmenta  are  made  against  the  own- 
er for  bnlldlng  sidewalks  In  front  of  bis  prop- 
erty. The  cases  are  not  analosoos.  Such  as- 
sessments are  maintained  on  the  gronnd  the 
sidewalk  oihances  the  ralue  of  the  property, 
and,  to  the  ratent  of  tiie  special  hen^ts  con- 
fened.  tiiey  are  held  to  be  Talld*"  Grldley 
T.  Cltj  Oi  Bloomlngton,  88  HL  554,  6S6,  567; 
City  uf  Chicago  t.  O'Brien.  Ill  111.  632.  And, 
certainly,  he  cannot  be  so  fined  upon  aay 
principle  of  taxation  which  obtains  In  this 
Jurisdiction;  tox  **the  nnoonstltntlonallty  of 
nnequal  taxation  Is  too  plainly  declared  by 
onr  constltntlcai,  and  too  well  settled  by  re- 
ported decisions  made  during  the  last  fifty- 
three  years  to  be  debatable."  Boston,  C.  ft 
M.  B.  B.  T.  State,  flO  N.  H.  87.  94.  And, 
"under  the  constitution,  •  •  •  there  Is  no 
warrant  fOr  the  Imposition  of  any  other  tax 
than  one  assessed  iqwn  a  proportional  and 
equal  valuation  ttt  all  the  different  kinds  of 
pn^rty  on  which  It  Is  to  be  levied"  (State 
T.  United  Stotes  ft  0.  Exp.  Go.,  Id.  219, 
246);  and  no  mm  can  he  be  upon  any  prin- 
ciple of  dlTlslcm  of  the  public  «qpense,  for' 
"the  uneonstltntlonallty  of  an  nnequal  divi- 
sion of  pmbllc  expense  among  New  Hamp- 
shire taxpayers  has  been  settled  too  long,  and 
by  too  many  decisions,  to  be  a  subject  of 
debate  or  doubt"  (Id.  246,  per  Doe,  a  J.). 

True,  the  ordinance  Is  not  strictly  a  law 
levying  a  tax,  the  direct  or  principal  object  of 
which  Is  the  raising  of  revenue  (In  re  Ood- 
dard.  Petitioner,  16  Pick.  504);  but  It  Is  such 
a  law  practically,  both  In  substance  and  In 
effect,  and  should  fairly  be  so  regarded.  Tbe 
amount  of  expense  from  which  the  dty  is 
relieved  by  the  operation  of  the  ordinance 
is  equivalent  to  so  much  revenue  derived 
from  taxation,  ^e  additional  burden  to 
which  the  lot  owners  are  subjected  Is  none 
the  less  a  tax  because  It  Is  exacted  In  labor, 
and  not  In  money  (Pub.  St  e.  78,  I  8,  before 
cited;  Cooley,  Tax'n.  12);  and  the  fine  Im- 
posed for  Its  Nonperformance  Is  as  useful  to 
the  city  as  a  tax  of  equal  amount  "Courts 
are  not  bound  by  mere  forms,  nor  are  they 
to  be  misled  by  mere  pretenses.  They  are 
at  Uberty-^ndeed,  are  under  a  solemn  duty 
—to  look  at  the  aabstance  of  things,  when- 
ever they  enter  upon  the  inquiry  whether  the 
legislature  has  transcended  the  limits  of  Its 
authority."  Hugler  v.  Kansas,  123  TI.  S. 
623,  8  Sup.  Ct  273.  *1n  whatever  language 
a  statute  may  be  framed.  Its  purpose  muse 
be  determined  by  Its  natural  and  reasonable 
effect;  and  such  purpose  must  be  taken  Into 
consideration  In  passing  on  its  validity."  Col- 
lins V.  New  Hampshire,  18  Sup.  Ct  76S,  769, 
and  authorities  cited.  "Its  constitutionality 
must  depend  upon  Its  real  character,  upon 
the  end  designed  and  to  be  accomplished,  and 
not  upon  Its  title  or  professions."  Pierce 
V.  State.  IS  N.  H.  536,  580.    But  It  makes  no 


difference,  ao  far  as  the  decMon  of  this  case 
Is  concerned,  whethor  ttie  ordinance  la  or  is 
not  regarded  as  a  law  levying  a  tax.  It  un- 
deniably Imposes  a  dnt7  and  operates  as  a  lav- 
creating  a  banhm  which  does  not  bear  upcm 
all  citizens  alike,  and  which  makes  an  un- 
equal division  of  public  expense  among  tax- 
payers, tal  direct  violation  of  tbe  principle 
of  equality  which  pervades  the  eaOn  consti- 
tution, and  to  which  all  other  purposes  are 
incidental  and  subordinate.  State  v.  Pen- 
noyer,  65  N.  H.  113^  114,  IS  Aa  878.  And 
not  only  la  the  ordinance  a  palpable  vtoladon 
of  tiie  equally  of  privilege  and  of  burden 
guarantied  by  the  constitution,  but  it  Is  the 
taking  of  private  proper^  for  public  use. 
without  Just  compensation,  and  a  denial  to 
the  persons  upon  whom  it  <verates  at  the 
equal  protection  of  the  laws,  within  tbe 
meaning  of  the  fourteenth  amendment  of  the 
federal  constitution,  providing  that  no  state 
shall  deprive  any  person  of  property  without 
due  process  of  law,  nor  deny  to  aay  person 
within  its  Jurisdiction  the  equal  protection  of 
the  laws.  See  Smyth  v.  Ames,  18  Sup.  Ct. 
418,  424,  425.  The  amendment,  however, 
"adds  nothing  to  the  rights  and  Ubertles  oT 
the  citlznu  of  this  state.  It  merely  conflrmn 
to  them  by  federal  sanction  the  rights  se- 
cured by  tiie  action  of  their  ancestors  a  cen- 
tury ago.  An  enactment  obnoxious  to  this 
provision  of  tbe  national  constitution  Is,  In 
New  Hampshire,  no  more  Ineffective  than  It 
would  be  In  Its  absence."  State  ▼.  Pemiojer, 
65  X.  H.  Ills,  IS  AtL  880. 

It  would  seem  unnecessary  to  go  farther-, 
but  the  mrdlnauce  stands  no  better  on  the- 
ground  that  It  is  an  exercise  of  the  police 
power  Inherent  In  all  municipal  and  state 
governments,  and  which.  It  may  be  conceded, 
properly  extends  to  '*tbe  protection  ot  the 
public  morals,  tbe  public  health,  and  the 
public  safety."  Boettm  Ben-  Co.  t.  Massa- 
chusetts, 97  U.  &  25,  83;  Mugler  T.  Kansas, 
supra.  Nobody  doubts  tiiat  when  an  occa- 
tioa  for  Its  exercise  exists,  the  police  power 
may  be  Invoked  In  behalf  of  these  objects. 
But  It  la  entirely  plain  that  the  ordinance  has 
no  real  or  substantial  relation  to  any  of  them. 
It  is  not  an  exercise  of  restraining  or  protect- 
ive power,  like  the  "Dog  Law,"  so  called,  or 
the  statute'  empowering  towns  to  require 
buildings  to  be  provided  with  such  ladders 
and  buckets  as  may  be  necessary  for  use  In 
case  of  fire,  under  a  penalty  of  tUx  dollars 
for  every  three  months*  neglect  and  other 
enactments  of  like  character,  cited  by  the 
state.  It  Is  simply  an  unequal  division,  for 
economy  aud  convenience  only,  of  public  ex- 
pense and  public  burden  among  a  class  oT 
taxpayers  who  have  not  only  once  contrib- 
uted and  borne  their  full  share  agreeably 
to  their  constitutional  duty,  but  who  are- 
again  required  to  make  contribution,  not  pro- 
portionately and  according  to  the  valuation 
of  their  property  or  the  benefits  they  receive,, 
but  disproportionately,  and  solely  according 
to  the  length  of  the  street  lines  of  tlieir  re- 
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spectlre  lots.  This  Is  extortion  and  Ineqaal- 
Itf,  pare  and  simple;  and  It  Is  nothing  else. 
See  Curry  v.  Spencer,  61  X  H.  624,  C31,  632. 
"An  act  which  (grates  on  the  rights  or  prop- 
erty of  only  a  few  IndiTidnals,  without  their 
conaeni;  is  a  violation  of  ttie  equality  of  priv- 
ileges guarantied  to  every  subject."  Mer^ 
rlU  T.  Sherburne.  1  N.  H.  198,  212. 

Bat  suppose  the  l^slature.  In  empow»- 
Ing  tlie  dty  of  Ooncord  to  adopt  the  ordi- 
nance, Intended  and  understood  it  to  be  an 
act  of  tbe  protective  poww,  and  that  it  may 
properly  be  ao  regarded;  It  is,  nevertheless, 
sncb  a  manifest  vlolatloi  of  rights  secured  co 
every  citizen  of  the  state  by  the  fundamental 
law  that  It  cannot  be  upheld.  These  rights 
are  **paranionnt  to  all  governmental  author- 
ity; and  this  constitutional  princtj^e  haa 
never  been  abandoned."  Wooster  v.  Flym- 
vuth,  63  N.  H.  188,  200.  and  authorlUes  cited. 
Tliey  are  private  rights  of  the  subject;  and 
not  public  rights  ot  the  state;  and  no  legis- 
lature can  Invalidate  or  abridge  them.  A 
purely  public  burden  cannot  be  laid  upon  a 
tew  individuals,  aa  here  attempted,  by  an 
ordinance  or  by  any  other  enactmmt;  nor 
can  public  expense  be  apportioned  among 
them  arbltiarUy,  di«proporUonably,  and  with- 
out regard  to  the  value  of  their  j^apevxr; 
mw  can  they  be  subjected  to  double  taxation. 
In  whatever  form  it  way  be  dl^ulaad,  or  be 
tai^  revonsible  for  the  actl<Hi  of  tihe  ele- 
moita,  which  Ibey  could  not  control,  and  to 
the  prodnction  of  which  they  did  not  even 
theoretically  cmtribute.  It  Is  true,  never- 
theleSB,  that  In  several  of  the  states  all  these 
things  are  held  to  be  right  and  proper  as  a 
legitimate  exercise  of  the  pcdice  power  (In  re 
Goddaid.  Petitioner,  16  Pick.  604;  Village  of 
Carthage  v.  Frederick,  122  N.  Y.  2(t8>  25  N. 
EL  480),  br  the  power  to  remove  nuisances 
tMayor.  etc  v.  Maberry,  6  Humph.  3GS).  But 
er^  the  police  power,  comprehensive  as  it 
admittedly  Is,  has  its  limitations;  and  In 
this  state,  at  least;  it  la  subordinate  to  the 
equality  of  privilege  and  of  burden  secured 
by  tbe  blU  of  rights  and  guarantied  by  the 
constitution.  In  clearly-expressed  provisions, 
wblcb  mean  Juat  what  they  declare.  And 
In  the  proposition  that,  In  tbe  exercise  of  a 
power  to  remove  nuisances,  a  private  indi- 
vidual may  be  compelled  to  remove  an  ob- 
struction to  travel  which  be  did  not  create, 
from  premises  over  which  he  has  no  control, 
and  which  It  is  the  statutory  duty  of  the 
municipality  to  keep  free  from  obstruction, 
we  fall  to  discover  any  merit  except  that  of 
novelty. 

But  there  Is  no  occasion  to  dwell  upon  these 
or  otbor  somewhat  analogous  decisions  to 
which  our  attention  has  beak  called.  Tti^ 
are  irtalnly  not  in  conformity  with  the  often- 
declated  New  Hampshire  understanding  of 
tbe  constitutional  principle  of  equality  and 
the  reservation  of  private  rights  of  tbe  sub- 
ject, which,  as  before  stated,  are  paramount 
to  all  go venunentol  authority;  and  therefore, 
wblle  the  reasoning  on  which  the  dedsknia 


referred  to  are  based  does  not  commend  it- 
self to  our  Judgment,  It  is  only  necessary  to 
say,  to  tbe  language  of  Doe,  C.  J.,  that  "any 
law  or  practice  of  Massachusetts,  or  any 
other  Jurisdiction,  Am^can  or  foreign,  in 
which  the  rule  of  equal  r^hts  does  not  pre- 
vail, or  taxation  is  an  exception  to  that  rule, 
is  not  an  autliorl^  on  which  an  unequal  dl- 
vision  of  public  expense  can  be  made  in 
this  state."  State  v.  United  States  &  a  Exp. 
Co.,  GO  N.  H.  250.  If  one  public  burden  may 
be  shifted  from  the  public,  and  cast  upon  a 
certalu  class  of  property  owners,  upon  oon- 
siderationa  of  economy  or  convenience  or 
peculiar  interest  actual  or  supposed,  others 
may,  and  donbtiess  will,  be,— for  "it  is  a 
familiar  fact  that  the  corporate  conscience 
is  ever  inferior  to  the  Individual  conscience; 
that  a  body  of  men  will  commit  aa  a  Joint 
act  that  which  every  Individual  of  them 
would  shrink  from  did  he.  fed  personally  re- 
sponsible,"—but  it  cannot  be  done  in  this 
Jurlsdlcthw  until  the  constitutional  reservap 
tlons  and  fuarantles  Intended  "aa  a  protec- 
tion of  the  subject  acainst  the  government, 
and  of  the  weak  subject  against  tiie  power- 
ful subject,"  are  regarded  as  "glittering  gen- 
eralities" merely,  and  the  n^rted  decisions 
of  three  generations  of  courts  are  reveraed. 
That  time  may  come,  but  It  has  not  yet  ar- 
rived. Ajfpeal  snstolned.  Judgment  for  de- 
fendant. 

WAJXACi;  J.,  was  ^Dsent  The  oUiers 
concurred. 


BEACH  T.  MORGAN. 

(Supreme  Court  of  New  Hampshire.  Merri- 
mack.   March  16,  1B94.) 

PiROATORT  Right — CoMunN  Law— Custom — Eabi- 
HENT — Pehmissite  Exjo V mest— RioHT  iw  Gross 
— Tkrspass  Qoark  Clacsi'h— W]lt>  AnimaIiS. 

1.  The  ri^ht  to  fish  Id  a  brook  Is  limited  at 
common  law  to  tbe  riparian  owner. 

2.  A  custom  to  fiah  in  a  brook  on  another's 
land  is  illesal.  If  available  at  all.  It  must  be 
prescribed  in  a  que  estate. 

S.  An  adverse  right  to  an  easement  cannot 
grow  out  of  a  mere  permissive  enjoyment. 

4.  A  right  in  eross  to  fish  io  a  brook  can  nei- 
ther be  assigned  nor  inherited. 

5.  In  trespass  qnare  claasnm  freglt  for  taking 
animals  fene  natnrs,  recovery  is  limited  to  tiie 
trespass. 

Trespass  q.  c.  f.  by  EMward  S.  Beach 
against  Stuart  A.  Moi^n.  Judgment  for 
plaintiff  on  an  agreed  statement  of  facts. 

The  plaintiff  is  lessee  at  a  strip  of  land  In 
Hopklnton.  2tt0  f^t  In  width,  the  center  line 
of  which  Is  coincident  with  the  centnr  line 
of  a  stream  passing  through  it.  The  lease, 
made  April  7,  1800,  contains  this  clause: 
"And,  In  con^deration  of  the  rmt  herein 
^reed  to  be  paid,  tbe  party  of  the  first  part 
doth  hereby  grant  unto  the  party  of  the  sec- 
ond part  the  sole  and  exclusive  rifht  to  use 
the  same  fbr  fish  culture  and  preservatlan. 
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to  hare  and  to  hold  for  the  term  of  ten  years 
from  the  date  hei-eof,  yielding  and  paying 
therefor  rent  at  the  rate  of  one  dollar  per  an- 
num." The  tease  was  properly  executed,  but 
never  recorded.  The  lands  leased  extend 
along  the  stream  about  one-half  mfle,  and  are 
mostly  pasture  and  woodland.  The  stream 
fs  four  or  five  miles  In  length,  and  passes 
through  lands  both  above  and  below  the 
lands  leased,  and  through  another  tract  be- 
tween the  different  parcels  of  leased  land,  tn 
which  the  most  convenient  access  Is  across 
them.  It  Is  a  natural  trout  stream,  and  af- 
fords good  fishing  above,  below,  and  between 
the  leased  premises.  For  60  years  or  more 
the  defendant,  his  father,  and  others  who  de- 
sired have  fished  the  brook  above,  through, 
and  below  the  leased  lands  at  pleasure,  with- 
out asking  permission,  and  without  objection 
or  Interference  from  any  landowner,  except 
from  the  plaintiff  since  his  lease.  If  material 
to  the  case,  the  defendant  will  testify  that  in 
entering  upon  the  leased  premises  for  the 
purpose  of  fishing,  he  did  so  supposing  he 
bad  the  right  to  do  so,  but  never  made  known 
to  the  plaintiff  his  understanding,  or  ever 
asserted  claim  thereto,  unless  his  acts  shall 
be  construed  as  notice.  On  the  other  hand, 
the  plaintiff,  and  those  under  whom  he 
claims,  will  testify  that,  prior  to  the  making 
of  the  lease,  tbey  allowed  parties  to  ^ter 
upon  the  premises  to  flsh,  without  objectton, 
as  a  matter  of  license  and  permission,  but 
never  understood  that  any  one  entered  the 
premises  adversely  or  made  any  <dalm  of  any 
right  to  flsh  upon  the  leased  premises  prior 
to  1880.  The  defendant's  father  now  owns 
the  land  containing  a  portion  of  the  headwa- 
ters and  fishing  groonds  of  the  stream.  In 
1887  the  lessor  received  from  the  state  flsh 
commissioner  10,000  young  trout,  which  were 
assigned  to  the  town  of  Hopklnton  by  the 
commissioner,  and  placed  in  the  brook. 
These  flsh  were  raised  at  the  expense  of  the 
state,  and  furnished  without  charge,  for  the 
benefit  of  the  public.  Since  the  lease,  the 
lessor  has  placed  a  few  trout  in  the  brook 
for  the  plaintiff,  caught  from  other  brooks  In 
the  vicinity.  The  plaintiff,  since  the  lease, 
has  posted  notices  forbidding  trespassing, 
and  notifying  the  public  that  It  was  reserved 
for  fish  culture  and  preservation.  His  object 
in  taking  the  lease  was  to  secure  the  exclu- 
sive right  to  flsh  on  the  land.  He  has  placed 
no  obstrnction  to  the  passage  of  flsh  in  the 
stream,  and  makes  no  use  of  the  land  except 
for  fishing.  The  defendant's  acts  of  trespass 
complained  of  were  the  passing  over  the  land 
while  fishing  In  the  usual  way.  The  value 
of  flsh  caught  on  the  leased  land  was  one  dol- 
lar, and  damagn  to  the  real  estate  are  one 
dollar. 

Albin  &  Martin,  for  plaintiff.  Leach  ft  Ste- 
vens, for  defendant 

SMITH,  J.  Hie  Stream  flowing  through 
tbe  land  leased  to  the  plaintiff  not  being 


navigable,  and  not  being  pubMc  water,  the 
right  of  fishing  In  it  is  limited,  at  common 
law,  to  the  riparian  owner  of  the  soil,  and  be- 
longs exdusively  to  him,  unless  the  Aelea&- 
ant  shows  a  right  acquired  In  some  way  rec- 
ognized by  law.  State  v.  Roberts,  TrO  N.  H. 
'256,  So  far  as  the  facts  agreed  and  the  facts 
which  the  defendant  offers  to  prove  are  evi- 
dence of  a  custom  of  4lBblng  in  the  brook  on 
the  land  leased  to  the  plaintiff,  they  are  Im- 
material. "A  custom  to  take  anything  from 
another's  land,  or  for  a  profit  h  prendre,  Is 
not  a  lawful  custom.  If  such  a  right  la  avail- 
able at  all  it  must  be  set  up  by  prescription, 
as  belonging  to  some  estate,  and  sbonld  be 
pleaded  with  a  que  estate."  Waters  t.  Ulley, 
4  Pick.  14S,  148;  Oateward*fl  Case.  «  Coke, 
&9b;  Grimstead  t.  Harlowe,  4  Term  R.  717, 
718;  Washb.  Basem.  la 

Whether  a  party  can  prescribe  for  a  several 
fishery  in  the  estate  of  anoth^  withoat  al- 
leging some  estate  of  freehold  to  whicb  It  Is 
appendant  was  left  undecided  in  UcFarlin  v. 
Essex  Co.,  10  Gush.  804,  and  Is  Immaterial  In 
this  case^  tat  the  facta  agreed,  and  the  facts 
which  the  defendant  offers  to  prove,  do  not 
prove  a  prescriptive  right  at  fishery  In  the 
stream  on  the  land  leased  to  tiie  plaintiff. 
An  adverse  right  to  an  easement  cannot  grow 
out  of  a  mere  permissive  enjoyment  for  any 
length  of  time.  There  was  no  assertton 
the  defendant  that  his  entry  upon  the  leased 
land  wa»  under  a  claim  of  right  and  his  occa- 
slonat  acta  In  entering  and  ttshlng  wrae  such 
as  have  been  so  generally  regarded  as  per- 
missive that  it  must  have  been  understood 
by  the  parties  that  tbe  defendant  entraed  nn- 
dOT  a  license.  Tbey  were  not  of  sncb  exdn- 
sive  and  notorious  character  as  to  afford  no- 
tice of  a  claim  of  right  Any  rigbt  which 
his  father  or  o^ers  acquired.  If  tb^  could 
acquire  or  have  acquired  any,  being  a  mere 
personal  right  not  appendant  to  an  estatev— 
a  right  In  groB8,-4s  not  assignable  nor  m- 
heritaUe,  and  cannot  avail  the  defenaant 
Washb.  Easem.  9. 

The  plaintiff's  lease  Is  valid  gainst  bis 
lessor,  although  unrecorded  ^*ub.  8t  c  137, 
I  4),  and,  upon  being  recorded.  Is  admissible 
In  proof  of  his  title.  But  Irrespective  of  the 
lease,  hla  possessory  title  Is  sufficient  to  ea- 
able  him  to  maintain  tills  suit  in  the  ab- 
sence of  any  better  title  In  the  defoidant. 

The  stocking  of  streams  witii  yoong  trout 
raised  at  the  expense  of  the  state,  bT  tiie  fl  A 
commissioner,  does  not  operate  as  a  license 
to  the  public  for  fishing  in  waters  not  pub- 
lic nor  In  unnavlgable  streams  on  private 
lands.  The  "public"  benefited  by  tbe  placlni? 
of  young  tront  In  tho  stream  In  question  are 
the  landowners  on  their  respective  lands  on 
the  stream  from  Ito  sonrce  to  Ita  month.  Its 
tributaries,  snd  the  stream  Into  trtilch  It 
flows. 

The  flsh  taken  by  the  defendant  being 
fene  naturae,  tbe  plaintiff  can  recover  for  the 
trespass  only.  Judgment  for  the  xdalnttfl  for 
one  dollar.   All  concur. 
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BABGKANT  t.  I^ATIONAL  LIFE  INS.  CO. 
OP  MONTPELIER,  VT. 

(Snpreme  Court  of  Pennsylvaiiia.    Jan.  S, 
1899.) 

ImoiuiiCB  —  Pahol  Evidknob  to  Exfuix  Poi/- 

Id  — AOBMT  AS  WiTXISa— HCtOlDB  Of 
IXSt'KBD— KlOHT  op  RbOOTBRT. 

1.  An  asrent  of  an  insarance  «ompan7,  who 
negotiates  a  policy  for  the  compan;.  is  not  io- 
ct>iiipett>nt  to  testify  in  reffard  thereto,  under 
A<-t  l&iiO.  making  the  snrrlvinK  party  to  a  oon- 
tract  )n<H>tnpetpnt  a«  a  witness  concerning  it. 

2.  Where  an  insurance  policy  contains  a  mar- 
pinal  note.  "Premium  payments  having  been 
made  tor  ten  full  years,  this  contract  becomes  a 
piiid-iip,  participoting  policy,  and  the  values  in- 
dorsed for  sucreedinK  yeara  are  guarantied  as 
piiyiible  at  the  periods  specified,  if  aurrendered," 
piirid  pvidence  is  adnuRHihle  to  show  that  bat 
one  annnii)  premium  hnd  been  paid  thereon. 

S.  Where  a  policy  provides  that  death,  aa  the 
result  of  aHlf-destruction.  within  two  yeara  Crom 
the  date  thereof,  whether  sane  or  Insane,  ia  not 
a  risk  aasumed  by  the  company  nnder  the  con- 
trnct.  and  the  hisnred  commits  raidde  within 
two  years  from  the  date  of  the  poUc7i  there 
can  be  DO  reeoverj. 

Appeal  from  court  of  coounon  pleas,  Greene 
county. 

Action  bj  PriflcIIla  W.  Sergeant  against  the 
Kational  Life  Inauraniie  Company  of  Montpe* 
Uer,  Vt.,  to  recoTer  on  a  poltay  tssned  on  the 
life  of  James  A.  Sergeant    Judgment  for 

plslntlft,  and  defendant  appeals.  Reversed. 

The  policy  contained  among  Its  conditions 
and  limitations  the  following:  "Death  as  the 
result  of  engaging  in  a  duel  or  In  violation  of 
law.  and  self-destruction  within  two  years 
from  date  hereof,  whether  sane  or  Insene, 
are  not  rlslcs  assumed  by  the  company  under 
this  contract;  otherwise,  this  policy  wilt  be 
Incontestable,  except  for  fraud  ox  nonpay- 
nit-Dt  of  premium."  On  the  margin  of  tiie  pol- 
icy was  tbe  following  note:  "Premium  pay- 
meats  having  been  made  for  ten  full  yeara, 
this  contract  becomes  a  pald-np.  participating 
policy,  and  tbe  values  indorsed  for  succeeding 
years  are  guarantied  as  payable  at  the  peri- 
ods aped  fled,  if  surrendered.  [Signed]  Geo. 
W.  Reed,  Secretary." 

Ray  ft  Axtell.  Jaa.  BL  Sayers,  and  Tbos. 
Patterson,  for  apj>ellant  Bucbanan  ft  Wal- 
ton, tor  appellee. 

GREEN.  J.  On  tbe  trial  of  this  case  the 
defendant  company  offered  to  prove  by  the 
agent  who  negotiated  the  policy  that  only  one 
pi-emitun,  of  $182.(13,  was  paid  at  tbe  time  of 
the  delivery  of  the  policy.  It  waa  objected 
to  this  offer  (1)  that  tlie  agent  was  an  Incom- 
petent witness;  and  (2)  that,  there  being  a 
printed  and  written  receipt  on  tbe  policy  for 
the  whole  ten  premiums,  It  was  Incompetent 
to  contradict  the  receipt  by  parol  proof.  Tbe 
learned  court  below  rejected  the  proffered 
testimony  for  tiiese  reasons,  and  this  ruling  Is 
assigned  for  error. 

We  are  clearly  of  tbe  opinion  that  tbe  oonrt 
was  In  error  on  both  of  these  snbjecta.  Aa  to 
tbe  first,  tbe  witness  was  held  to  be  Incompe- 
tent, because  be  «m  tbe  anrTlTlng  paitgr  to  a 


thing  or  contract  In  action,  and  waa  disquali- 
fied nnder  tbe  act  of  1868.  This  waa  an  en- 
tire mlsconeqition  of  the  act,  and  also  of  the 
act  of  1887.  The  fault  In  the  reasoning  Ilea 
In  treating  a  mere  agent  of  a  party  as  if  he 
were  the  party  himself.  The  act  does  imt 
excltide  agents,  but  parties.— surviving  par- 
ties where  the  other  party  la  dead.  But  tbe 
agent  is  not  a  party  to  the  thing  or  contract 
In  action.  It  la  tiie  principal  tot  whom  the 
agent  acted  who  la  tbe  surviving  party  to  the 
contract  In  this  case  the  ^gritness  Holland 
was  not  a  party  to  the  suit  and  he  was  not 
a  party  to  the  contract  He  had  no  hitereat 
in  it  He  was  not  a  party  on  the  record.  He 
was  bnt  an  agent  of  the  defendant  company, 
who  transacted  the  bualnesB  for  the  compa^ 
ny,  not  for  himself.  If  the  ruling  was  sound, 
agents  would  be  odnded  In  all  cases  In 
which  they  transacted  tbe  business  In  ques- 
tion on  behalf  of  their  principals,  if  the  other 
party  to  the  contract  was  doUL  Such  an 
agent  was  never  lncomi>etent  either  before 
or  after  the  act  of  1869,  and  that  act  had 
nothing  to  dd  with  the  qneatlon.  In  Insur- 
ance Co.  ▼.  Bbolt^  82  Fa.  St  46,  the  action 
was  upon  a  policy  of  Ufe  Insurance,  and  at 
the  trial  the  agent  who  effected  the  iraUcy  was 
dead.  The  other  party  waa  offered  aa  a  wit- 
ness, and,  under  objections  to  his  competen- 
cy, he  was  allowed  to  testify.  We  sustained 
the  ruling.  Moreover,  be  was  permitted  to 
testify  to  a  verbal  covenant  made  between 
himself  and  tbe  deceased  agent  and  which  • 
waa  not  contained  In  the  policy.  As  a  matter  , 
of  course.  If  tbe  t^poslte  party  waa  compe- 
tent In  eucb  circumstances.  It  mnat  have  been 
upon  the  assumption  that  Hie  agoit  would 
tiave  been  competent  If  he  had  snrvlred  and 
tbe  opposite  party  were  dead. 

On  tbe  second  question.  It  Is  too  plain  for 
argument  ttiat  the  proposed  testimony  waa 
competent,  and  should  have  been  admitted. 
Tbe  familiar  principle  that  all  receipts  may 
be  explained  by  parol  Is  directly  applicable. 
Even  tbe  receipt  In  a  deed,  which  almost  uni- 
versally recites  that  the  purcbase  money  has 
been  paid,  and  although  followed  by  an  ex- 
press additional  receipt  at  the  end  of  the 
deed,  is  always  open  to  verbal  explanatim 
and  contradiction.  Urns,  It  was  held  In  Ham- 
ilton V.  McGulre,  S  Serg.  &  R.  355,  and  In 
Welgley's  Adm'ra  v.  Weir,  7  Serg.  ft  B.  909, 
that  an  acknowledgment  of  tiie  payment  of 
tbe  purchase  money  In  the  body  of  a  deed, 
and  a  receipt  Indorsed,  are  not  condnalve  evi- 
dence of  such  payment  In  Strawbridge  v. 
Cartledge,  7  Watta  ft  S.  394,  tt  was  held  that 
the  recital  of  the  considetatlon  money  in  a 
deed  is  not  conclnslve  evidence  of  the  amouut 
paid;  It  may  be  shown  by  parol  to  have  been 
a  much  greater  sum.  Watson  t.  Blaine,  12 
Serg.  &  B.  181,  la  to  the  same  effect  In  Hoff- 
man v.  Strohecker,  9  Watts,  183,  tt  was  held 
that  a  receipt  for  purchase  money  Indorsed 
on  a  deed  may  be  disproved  In  an  action  of 
covenant  for  the  purchase  money.  In  Bar- 
clay V.  Jlorrison,  16  Serg.  &  R.  129,  tt  waa 
mod  that  a  leeelpt  ^^^^^^^;^f^ 
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the  payment  of  the  money  as  therein  stated. 
In  Hamsher  v.  EUue,  57  Fa.  St  397,  Shan- 
wood,  3.,  said:  "A  receipt  In  full  Is  prima  fa- 
cie, but  not  conclusive,  evidence  of  a  settle- 
ment It  may  be  attacked  on  the  ground  of 
fraud,  mistake,  or  Ignorance  of  his  legal 
rights  by  the  party  who  gave  It"  To  the 
same  effect  are  Jack  t.  Dougherty,  3  Watts, 
157,  and  Audenreld's  Appeal,  £9  Pa.  St  114, 
and  many  other  cases.  We  do  not  think  the 
learned  court  below  was  correct  In  assuming 
absolutely  that  the  marginal  note  was  a  posi- 
tive assertion  that  the  whole  of  tbe  10  pre- 
mium payments  had  actually  been  made.  Of 
course,  it  might  bave  that  meaning;  but  It  la 
also  consistent  with  the  meaning  that  "If," 
or  "when,"  the  whole  number  of  payments 
ivere  made,  the  policy  would  become  a  full- 
paid,  participating  policy.  It  certainly  could 
have  been  expressed  with  much  more  preci- 
sion to  have  the  last  of  these  meanings,  but 
the  language  is  suffldently  dubious  to  Justify 
the  admission  of  verbal  testimony  as  to  what 
was  the  actual  fact 

On  the  merits  of  the  defense  there  cannot 
be  the  least  doubt.  The  proof  was  absolute 
and  entirely  uncontradicted  that  the  insured 
ilid  commit  suicide  within  the  two-year  limit 
of  the  policy,  and  It  clearly  followed  that 
there  was  no  right  of  recovery  on  the  policy. 
By  the  explicit  terms  of  the  policy,  death  by 
self-destruction,  sane  or  insane,  within  two 
years  from  the  date  of  the  policy,  was  a  risk 
which  was  not  Insured  against  That  there 
can  be  no  recovery  where  a  breach  of  this 
condition  has  taken  place  was  positively  ml- 
cd  in  the  very  recent  case  of  Xrltsehler  v.  As- 
sociation, ISO  Pa.  St  205,  36  Ati.  734  In  that 
case  we  held  that  no  recovery  can  be  had 
upon  a  policy  of  life  lusurance,  where  the  in- 
smed  has  killed  himself  while  insane,  If  it  is 
a  condition  of  the  policy  that  It  shall  be  void 
In  case  the  ];>erson  whose  life  is  iusured  shall 
die  by  suicide,  feloniously  or  otherwise,  sane 
or  insane.  In  this  class  of  cases  it  must  be 
borne  In  mind  that  the  crucial  question  Is  not 
whether  the  insured  was  sane  or  insane  at 
the  time  of  his  death,  but,  did  be  die  of  his 
own  act?  If  he  ^d,  that  kind  of  a  death  was 
a  risk  against  which  the  p(41cy  did  not  in- 
sure. It  was  outside  of  the  policy,  and  hence 
the  policy  was  inapplicable.  There  being  no 
kind  of  question  tmder  the  evidence  that  the 
insured  did  die  of  his  own  act  It  Is  perfectly 
clear  there  could  be  no  Eecorery.  Judgment 
reversed. 


PBESCOTT  T.  JOKBS  et  aL 

(Supreme  Court  of  New  Hampshire^  BocUng- 
ham.  July  28,  189&) 
AeasranKT  to  Rbhbw  ImUBAVoa— Validitt. 
Where  Insurance  agents  wrote  an  insured 
that  they  would  renew  hii  policy  when  it  ex- 
pired, unless  notified  to  the  ooatrary,  and  the 
insured,  relying  thereon,  did  not  reply,  and 
they  neglected  to  do  so,  they  are  not  liable,  on 
his  suffering  a  loss,  since  their  agreement  want- 
ed mutuality,  and  dU  act  bind  him  or  &Bn 


without  a  communicatI(»i  of  his  acceptance, 
and  was,  furthermore,  without  consideration, 
aad  wae  the  expression  of  thehr  present  oncn* 
tain  Intention,  rdlance  on  which  could  not  cre- 
ate a  liability  tv  waj  of  estoppeL 

Assumpsit  by  Chariea  W.  Prescott  against 
Jones  ft  Perry.   Defendants  demur  to  the 

declaration.  Demurrer  sustained. 

The  declaration  allied,  in  substance,  that 
the  defendants,  as  Insarance  sgeats,  had  tai- 
Bured  the  plaintiff's  buildings  In  the  Maa- 
chester  Fire  Insurance  Company  nntil  Felmi- 
ary  1.  18D7;  that  they  notified  him,  January 
23,  1897,  that  they  would  renew  the  policy, 
and  Insure  his  buildings  for  a  furtlwr  term  of 
one  year  from  February  1,  1807*  in  the  sum 
of  $500,  unless  notified  to  the  contrary  by 
him;  that  he,  relying  on  the  agreement  to  In* 
sure  his  buildings  unless  notified  to  the  con- 
trary, and  believing,  as  he  had  the  to  be- 
lieve, that  his  buildings  would  be  and  were 
insured  by  them  from  aald  February  1st  for 
one  year,  gave  no  notice  to  them  to  insure  or 
not  to  insure  said  bulldlogs;  yet  they  did  not 
Insure  the  buildings  as  they  bad  agreed,  and 
did  not  notify  or  Inform  him  ot  th^  iatair 
tlon  not  to  do  so,  and  the  boUdings  wen  de- 
stroyed by  fire  March  1,  U97.  wltbout  fault 
oa  his  i>art 

John  T.  Bartlett,  Bumham,  Brown  ft  War- 
ren, and  Isaac  W.  Bmltb,  for  irtalntUL 
Dniiy  ft  Peasle^  for  dafondairti, 

BLODGETT,  J.  While  an  offer  will  not 
mature  Into  a  complete  and  effectual  contract 
untU  It  Is  acceded  to  by  the  party  to  whom  It 
Is  made^  and  notice  thereof,  tither  actual  or 
constructlTe,  ^Tsn  to  the  maker  (Abbott  t. 
6hepaTd,.48  N.  H.  14^  17;  Perry  Insorance 
Co.,  67  K.  H.  2B1, 294. 2B5,  33  AO.  781).  tt  must 
be  conceded  to  be  within  the  power  of  the 
maker  to  prescribe  a  portlenlor  form  oe  mode 
ot  acceptance;  sad,  the  defendants  bsTlng 
designated  la  their  offer  what  they  would 
recognise  as  notice  of  Its  aeoeptaiics;  namely, 
faliurs  of  the  plaintiff  to  notify  them  to  the 
contrary,  they  may  properly  be  hdd  to  have 
waived  the  necessity  of  formally  onmnoni- 
cating  to  them  the  fact  of  lbs  acceptance  by 
him.  But  this  did  not  render  acceptance  on 
his  pact  any  less  necessary  than  It  would  have 
been  If  no  particular  form  of  acceptance  had 
been  presoibed,  for  It  is  well  settled  that  *'a 
party  cannot,  by  the  wording  of  his  offer, 
turn  the  absence  of  commnnlestlon  of  ac- 
ceptance Into  an  acceptance,  and  compel  the 
recipient  of  Ids  offer  to  refuse  it  at  the  peril 
of  being  held  to  have  accepted  tt"  Clark, 
Ccmt  81,  82,  "A  person  is  under  no  (rtdlga> 
tlon  to  do  or  s^  anything  concerning  a 
imposition  which  he  does  not  choose  to  ac- 
cept There  must  be  actual  acceptance  or 
there  is  no  contrattt"  Mme  t.  Insurance  Co., 
130  N.  T.  637,  647,  29  N.  IL  757,  758.  And 
to  constitute  acceptance  *^faere  must  be 
words,  written  or  spoken,  or  some  other  overt 
act"  Blsh.  Oont  S  163,  and  anthorltles  dted. 
If,  therefore,  the  defendants  might  and  did 
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wIUi  tbe  eommimlcation  of  Its  acceptance  to 
tbem  In  a  formal  and  direct  maimer,  they 
did  not  and  conld  not  m  frame  It  as  to  render 
the  plaintiff  liable  aa  baring  accepted  It, 
merely  because  be  did  not  communicate  his 
iotentloQ  not  to  accept  It.  And  If  tbe  plain- 
tiff wss  not  bound  by  the  offer  until  be  ac- 
cepted it,  the  defendants  could  not  be,  be- 
cause "it  tskes  two  to  maki  a  bargain,"  and, 
as  coQtracts  rest  on  mutual  promises,  both 
parties  are  bound  or  neither  is  bound.  Tbe 
Inquiry  as  to  tbe  defendants'  liability  for  the 
nonperformance  of  their  offer  thus  becomes 
restricted  to  the  questloiL,  did  the  plaintiff 
acc^t  the  offer  ao  that  It  became  by  his  ac- 
tion clothed  with  legal  consideration,  and  per- 
fected with  the  requisite  condition  of  mutual- 
ity? As,  in  morals,  one  who  creates  an  ex- 
pectation In  anoliier  by  a  gratuitous  promise 
Is  doubtless  bound  to  make  the  expectation 
good,  it  is  peiiiaps  to  be  regretted  that  upon 
the  fActs  before  us  we  are  constrained  to 
answer  tbe  question  In  the  negative.  While 
a  grataltons  undertalElng  Is  binding  in  honor, 
tt  does  not  create  a  legal  reeponsibUlty. 
Whether  wisely  and  equitably  or  not,  the  law 
requires  a  consideration  for  those  promises 
irhlcb  it  will  enforce,  and,  as  tbe  plaintiff 
paid  no  premium  for  the  policy  which  the 
defendants  proposed  to  issue,  nor  bound  him- 
self to  pay  any,  there  was  no  legal  oousidera- 
thm  for  their  promise,  and  tbe  law  will  not 
eoforce  It.  Then,  again,  there  was  no  mutu- 
ality between  the  parties.  All  tbe  plalnUff 
did  was  merely  to  determine  In  his  own 
mind  tiiat  he  would  accept  the  offer,  for  there 
was  nothing  whatever  to  Indicate  It  by  way 
of  speecb  or  other  impropriate  act  Plainly, 
this  did  not  create  any  rights  in  bis  favor  as 
against  tbe  defendants.  From  the  very  na- 
tan  of  a  contract  this  must  be  so,  and  it 
therefore  seems  snperflnous  to  add  that  the 
universal  doctrine  is  that  an  uncommunl- 
cated  mental  determination  cannot  create  a 
binding  contract.  Nor  Is  there  any  estoppel 
against  tbe  defendants  on  the  ground  that 
the  plaintiff  r^ed  upon  their  letter,  and  be- 
lieved they  would  insure  his  buildings  as 
therein  stated.  The  letter  was  a  representa- 
tion only  of  a  present  Intention  or  purpose  on 
their  part.  "It  was  not  a  statement  of  a 
fact  or  state  of  things  actually  existing,  or 
past  and  executed,  on  which  a  party  might 
reasonably  rely  as  fixed  and  certain,  and  by 
which  be  might  properly  be  guided  in  his 
conduct  •  •  ♦  The  Intent  of  a  party, 
however  positive  or  fixed,  concerning  his  fu- 
tnre  action,  Is  necessarily  uncertain  as  to  its 
fulfillment^  and  must  depend  on  contingen- 
cies, and  be  subject  to  be  changed  and  modi- 
fied by  subsequent  events  and  circumstances. 
*  *  *  On  a  representstlon  concerning  such 
a  mattiiT  no  person  would  have  a  right  to 
rely,  or  to  regulate  his  action  in  relation  to 
any  subject  In  which  his  Interest  was  in- 
volved as  opon  a  fixed,  certain,  and  definite 
fact  or  state  of  things,  permanent  In  its  na- 
ture, and  not  liable  to  diange.     •   «  • 
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The  doctrine  of  estoppel  •  •  •  on  tie 
ground  that  It  Is  contrary  to  a  ^vlons  state- 
ment of  a  par^,  does  not  apt^  to  sncb  a 
-F^resentatlon.  The  reason  on.  which  tbe  doc- 
trine res&s  Is  that  It  would  operate  as  a  fraud 
If  a  party  was  allowed  to  aver  and  prove  a 
fact  to  be  contrary  to  that  which  he  liad 
previously  stated  to  another  for  tbe  purpose 
of  Indocing  him  to  act  and  alter  bis  condition, 
to  his  prejudice,  on  the  faith  of  such  previous 
statement  But  the  reastm  wholly  falls  when 
the  retn-esentatlon  r^otes  only  to  a  present 
intention  or  purpose  of  a  party,  because,  be- 
ing In  its  nature  uncertain,  and  liable  to 
change.  It  could  not  prc^rly  form  a  basis  or 
inducement  upon  which  a  party  conld  reason- 
ably adopt  any  fixed  and  permanent  course 
of  action."  Langdon  v.  Doud,  10  Alien,  4S3. 
436,  437;  Jackson  v.  Allen.  UO  Mass.  64, 
78;  Jorden  v.  Money,  5  H.  L.  Cas.  185.  "An 
estf^pel  cannot  arise  from  a  promise  as  to 
future  action  with  respect  to  a  rlgbt  to  be 
acquired  upon  an  agreement  not  yet  made." 
Insurance  Go.  v.  Mowry,  06  U.  S.  644,  647. 
"The  doctrine  has  no  place  for  application 
when  tbe  statement  relates  to  r^bts  depend- 
ing upon  contracts  yet  to  be  made,  to  which 
the  person  complaining  is  to  be  a  party.  He 
has  It  In  bis  power  In  such  cases  to  guard  In 
advance  against  any  consequ^ces  of  a  sub- 
sequent change  of  Intention  by  the  person 
with  whom  be  is  dealing."  Id.  547,  648.  See, 
in  addlUon,  White  v.  Ashton,  61  N.  Y.  280; 
Mason  v.  ^dge  Co.,  28  W.  Va.  689,  648; 
Jones  V.  Parker,  67  Tex.  70,  81.  82,  8  S.  W. 
222;  Bigelow,  E^Btop.  (6th  Eld.)  674.  To  sum 
it  up  in  a  few  words,  the  case  presented  Is,  In 
its  legal  aspects,  one  of  a  party  seeking  to 
reap  where  be  had  not  sown,  and  to  gather 
where  he  bad  not  scattered.  Danmrer 
talned. 


FE1A8LBB,  J.,  did  not  alt 
curied. 


Tbe  ottaon  cot- 


DAVIS  V.  DAVia 

(Court  9t  Chancery  of  New  Jmey.  Oct 

1898.) 

EQOITT— DBMOBRSa. 

A  plea  which  sets  up  as  a  defense  mat- 
ters which  appear  upon  the  face  of  tiie  bill, 
will  be  overruled.  The  defendant  ahonld  de- 
mar  in  such  case. 

(Syllabus  by  the  Court) 

Bill  by  Edward  M.  Davis  against  Henry 
Jj.  Davis  to  set  aside  a  guardlausblp  settle- 
ment as  fraudulent  and  to  compel  an  ac- 
coimttug.   Defendants*  plea  overruled. 

Peter  Backus  and  John  J.  Joyce,  for  com- 
plalnant  Isaac  8.  Taylw,  for  dtfendant 

GREY.  v.  C  The  complainant  In  this 
cause  filed  bis  original  bill  against  tbe  de- 
feiidnut  who  had  been  the  administrator  of 
his  fnther's  estate,  administrator  de  bonis 
noo  of  his  mother's  estate,  and  also  guardian 
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of  the  complainant;  all  tinder  appointments 
hy  the  Borrogates  of  Kings  connty  and  West 
Chester  countr,  N.  Y.  In  the  original  bill 
the  complainant  alleged  that  the  deTendant 
had  been  appointed  administrator  as  abore 
stated,  and  that  he  had  received  assets  of  the 
estates  named,  and  had  under  the  compuldoa 
of  legal  proceedings  accounted  as  adminis- 
trator, etc.  He  further  alleged  that  "the  de- 
fendant, Henry  L.  Davis,  was.  on  the  lOth 
day  of  August,  1881,  dnly  appointed  by  the 
honorable  surrogate's  court  of  Kings  coun- 
ty general  guardian  of  your  orator";  and  that 
tite  defendant,  In  his  account  as  administra- 
tor de  bonis  non  of  complainant's  mother,  filed 
In  the  surrogate's  court  of  West  Chester 
county,  N.  y.,  bad  stated  that  the  defendant' 
"had  paid  over  unto  himself,  as  genwal 
guardian  of  your  orator,  on  the  20th  day  of 
August.  1884,  the  sum  of  ¥5.080,  with  which 
sum  he  then  and  there  charges  blmsdf.  and 
then  and  there  states  that,  as  general  guard- 
ian of  your  wator,  he  is  pr^Hued  to  accouitt 
at  the  proper  time  and  place  to  your  orator." 
The  original  bin  then  alleged  that  the  defend- 
ant had  not  accounted  as  guardian;  12iat  the 
complainant  bad  come  to  be  (tf  full  ago;  that 
the  defmdant  had,  by  reason  tiiereof,  become 
bolder  of  the  complainant's  estate  simply  as 
tmstee  for  blm,  and  was  bound  to  pay  over 
to  blm  the  residue  thereof,  not  lawfully  dis- 
bursed; that  when  an  accoimtli^  was  about 
to  be  compeUed  by  l^pal  proceedings  in  New 
York  the  d^endant  solicited  and  obtained 
the  complainant  to  make  a  voluntary  settle- 
ment, and  by  means  of  false  accounts  and 
statements  fraudulently  procured  the  com- 
plainant to  accept  a  cheating  settlement  of 
the  goardlanriilp,  and  fraudulently  Induced 
him  to  give  to  the  defendant  a  release  as 
guardian,  etc.;  and  the  complainant  prayed 
that  this  settlement  and  release  might  be  set 
aside,  that  the  defendant  might  discover  as- 
sets and  evidences  of  Investment,  eta,  and 
might  account  In  tills  court  This  Ull  tbe 
defendant  answered  In  part  and  demurred 
as  to  the  residue.  He  admitted  tbe  granting 
of  letters  of  administration  as  stated  In  Uie 
bni,  and  In  express  terms  answered  and  ad- 
mitted that  he  was  "on  or  about  the  10th 
day  of  August,  1881,  duly  appointed  by  ibe 
surrogate's  court  of  Kings  county  (in  the 
state  of  New  York)  general  guardian  of  the 
complainant**  etc.  He  demurred  to  "all  that 
part  of  the  said  bill  which  seeks  an  account- 
ing In  this  court  from  this  defendant  of  and 
concerning  his  said  guardianship,  and  tbe  set- 
ting aside  and  cancellation  of  tbe  deed  of  re- 
lease," etc.,  and  to  the  prayer  for  tbe  can- 
cellation of  the  release,  and  for  discovery  and 
accounting  as  guardian,  alleging  as  cause  of 
demurrer  that  "the  complainant  has  not 
made  or  stated  such  a  case  as  entitles  him 
In  this  honoraUe  court  to  the  relief  prayed," 
ete.  The  demurrer  came  to  a  bearing  before 
the  chancenor,  who  filed  an  opinion  on  Janu- 
ary U,  1807  (55  N.  J.  Eq.  87,  36  Atl.  475), 
sustaining  It,  upon  the  ground  that  the  bill 


did  not  sufficiently  state  tbe  particulars 
wherein  the  complainant  claimed  tbe  defend- 
ant had  defrauded  him.  Leave  was  given  to 
the  complainant  to  amend  his  bill.  The  com- 
plainant has  amended  bis  bill,  setting  out 
the  circumstances  of  tbe  fraudulent  acts  char- 
ged, and  to  tbe  whole  amended  bill  tbe  de- 
fendant has  now  filed  his  plea,  alleging  that 
be  had  never  been  app<^nted  guardian  of  the 
complainant  In  any  court  In  New  Jersey,  that 
his  only  appointment  as  guardian  was  made 
by  order  of  the  surrogate's  court  of  Uie  coun- 
ty of  Kings,  in  tbe  state  of  New  York,  that 
be  bad  then  qualifled  and  given  bond  for 
the  poformance  of  bis  duties  as  guardian, 
and  that  all  the  assets  which  came  to  his 
bands  as  such  guardian  came  to  his  bands 
In  tbe  state  of  New  York;  and  be  avers 
that  this  court  has  no  Jurisdiction  over 
the  subject-matter  of  tlUs  suit  or  to  compel 
his  accounting,  and  that  such  Jurisdiction 
pertains  and  belongs  only  to  tbe  surrogate's 
court  of  the  county  of  Kings,  in  tbe  state  of 
New  York,  or  sodi  otber  court  In  tbe  state  of 
New  York  aa  may  have  concurrent  Jorlsdle- 
tlon  In  sndi  matters. 

The  present  bearing  Is  upon  tiie  safflcfency 
of  the  defendants  plea.  The  Jurisdiction  of 
this  court  over  tbe  general  subject-matter  of 
accounts  and  the  setting  aside  of  rdeases 
fraudulently  obtained  Is  not  challenged  by 
tbe  plea,  but  only  Ite  assnmptlixi  of  Juris- 
diction over  the  defendant  touching  the 
questions  here  in  dispute,  because,  it  Is 
claimed,  tiiat,  having  beat  appointed  guard- 
ian In  another  state,  he  can  only  be  called  to 
account  for  bis  gnardlansblp  in  the  court 
wblcb  in  Uiat  state  has  Jurisdiction  over 
such  matters;  and  It  Is  contended  that  tbe 
alleged  fraudulent  rtiease  reo^lKlng  the 
guardlandiip  settlement  Is  merely  collateral  to 
this  mahi  questioa  The  facta  of  tiie  de- 
fendant's appc^ntment  as  guardian  by  the 
New  York  court  and  his  receipt  of  ass^ 
there,  were,  as  above  shown,  set  out  In  tbe 
original  bill  to  which  be  demurred.  He  was 
thus  afforded  tbe  opportunity,  had  he  desired 
to  assert  their  efficacy  to  relieve  him  from 
discovery,  accounting,  etc.,  in  this  court  to 
have  made  an  issue  upon  tbe  point  by  setting 
up  bis  present  claim  as  one  of  the  grounds 
of  deonurrer  to  the  orl^nal  bUl.  Instead  of 
this,  be  answered  the  original  bill  in  this 
particular,  admitting  bis  appointment  as 
guardian  to  have  been  made  In  a  New  York 
court,  as  alleged,  and  did  not  refer  to  tbe 
present  contention  as  a  ground  of  demurrer. 
The  amended  bill  and  tbe  original  bill,  as  to 
the  allegations  of  appointment  of  guardian  by 
the  New  York  court  and  receipt  of  assets 
tliere,  are  phrased  bi  precisely  tiie  same 
words.  The  defendant  now  restates,  by  way 
of  plea  to  the  amended  bill,  facts  which  were 
already  before  the  court  In  both  tbe  original 
and  amended  bUia,  and  upon  this  bases  bis 
present  defense  that  ttals  court  should  not 
take  Jurisdiction  over  blm  touching  this  mat 
ter.  A  defendant  who  has  ouwered  an  al- 
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legation  In  a  bill  canDot  restate  It  by  way  of 
plea,  and  ctaallenge  the  jnrtadlctlon  of  the 
court  over  him.  to  which  he  haa  thus  already 
submitted.  He  may  dranur  to  one  part  of  the 
blU,  plead  to  another,  and  answer  a  third 
(Story,  Eq.  PL  617);  but  It  Is  an  essential  req- 
uslte  of  a  plea  that  It  shall  be  founded  upon 
new  matter  not  apparent  In  the  bill,  for,  If  the 
matter  is  so  apparent  the  defendant  must 
demnr.  The  idea  (unless  It  Is  of  a  purely 
ncsntlTe  character,  denying  and  thus  putting 
in  issue  some  facta  alleged  In  the  bill),  must 
arer  facta  to  which  the  plaintlflF  may  reply, 
and  cannot,  In  the  nature  of  a  demurrer,  rest 
on  facts  stated  In  the  bllL  Id.  660;  Bicknell 
T.  Oongh,  3  Atk.  568.  So,  where  a  plea  set 
forth  a  decree  of  a  court  which  was  recited 
In  the  bill,  and  brought  no  new  matter  upon 
the  record,  It  was  overruled  (Boberts  t.  Hart- 
ley, 1  Brown,  Ch.  66);  and  In  Billing  t. 
Flight,  1  Uadd.  230,  where  the  objections  set 
up  by  way  of  plea  appeared  on  tbe  face  of 
the  bill,  demurrer  was  held  to  be  the  proper 
mode  of  defense,  and  the  plea  was  oTermled. 
Whaterer  force  the  defense  might  hare  If 
effectually  presented  rests  In  the  assertion  of 
a  personal  privilege  of  the  defendant  to  be 
called  to  account  only  in  the  jurisdiction 
where  he  was  appointed.  This  he  may  waive 
by  his  own  act  or  omission.  If  he  had  a 
right  to  be  called  to  account  only  In  New 
Toi^,  he  must,  by  the  course  he  has  taken  In 
answering  In  this  case  as  to  the  facts  set  up 
In  his  plea,  be  deemed  to  have  submitted  him- 
self to  the  jurisdiction  of  this  court  This 
position  of  the  pleadings  renders  It  unneces- 
sary to  determine  the  sufficiency  of  the  mat- 
ter set  up  by  way  of  plea,  that  as  guardian 
appointed  In  New  York  he  can  only  there  be 
called  to  account  or  the  replying  argument  of 
the  complainant  to  the  effect  that  the  bill 
claims  that  the  defendant  as  to  the  estate  of 
his  ward,  has,  since  the  latter  came  of  age, 
ceased  to  be  guardian,  and  holds  merely  as 
a  naked  trustee,  clothed  with  no  other  au- 
thority over  bis  late  ward's  estate  than  mere 
custody,  and  liable  to  be  called  upon  to  ac- 
count anywhere  that  the  jurisdiction  of  any 
competent  court  may  be  obtained  over  him. 
The  plea  under  consideration  does  not  state 
that  the  defendant  Is  now  a  resident  of  New 
Tork,  nor  that  the  assets  he  received  as  guard- 
ian are  now  there,  nor  that  any  proceeding 
against  him  for  an  accounting  Is  pending  in 
New  Tork.  For  all  that  appears  by  the 
plea,  conceding  It  to  be  true,  a  complainant 
formerly  a  ward,  but  who  has  come  of  age, 
and  resides  In  New  Jersey,  may  be  In  dis- 
pute with  bis  former  guardian,  who  was  ap- 
pointed by  a  New  Yorlc  court  but  resides  In 
New  Jersey,  touching  the  accounting  for  his 
guardianship.  The  personal  estate  due  to  the 
former  ward,  though  received  lu  New  York, 
may  now  all  be  within  this  state,  and  all 
payable  to  the  late  ward;  and-  be  may  have 
filed  this  bill  as  the  only  proceeding  to  com- 
pel an  accounting.  The  parties  may  both  be 
domiciled  In  New  Jersey,  the  subject-matter 


of  the  controrersy  may  be  located  h«e,  and' 
the  right  to  delivery  or  payment  of  the  whola- 
of  that  subject-matter  may  actually  be  In  the' 
former  ward  who  brings  the  suit  Many  de^ 
clalons  are  referred  to  by  the  counsd  for 
the  defendant  touching  the  fomm  In  which 
executors  and  administrators,  or  trustees  un- 
der a  will,  may  be  called  to  account  for  per- 
sonal estate;  but  the  accounting  of  execu- 
tors and  administrators  Involves  the  Inter- 
ests of  creditors  of  the  decedent,  and  that 
of  trustees  under  a  will  may  require  the  con- 
struction of  the  will  which  the  testator  made 
In  view  of  the  law  of  his  domicile^  When 
such  trusts  are  active,  they  are  usually  to 
be  enforced  In  the  state  of  the  domicile  of  the 
decedent  They  stand  In  a  dlfterent  position 
from  an  accounting  by  a  guardian  when  the 
former  ward  has  ctHne  of  age,  where  the  ac- 
counting Is  wholly  between  these  two,  and 
the  entire  balance  of  the  property  Is  deliver- 
able or  payable  to  the  former  ward.  The 
suit  Is  In  personam  against  the  guardian,  and, 
If  jurisdiction  over  bim  has  been  obtained  by 
service  of  process,  decree  may  be  enforced 
without  difficulty.  That  the  relaticn  of  the 
parties  arose  In  a  foreign  state  does  not  of 
Itself  deprive  this  court  of  Jurisdiction.  Ro- 
senbaum  v.  Garrett  (N.  J.  Ch.;  Sept  25, 
189S)  41  Atl.  262.  The  plea  In  this  case  stands 
wholly  upon  the  original  appointment  by  a 
New  Tork  court,  and  the  receipt  of  assets 
there,  and  asserts  as  a  defense  that  the  for- 
mer guardian  can  In  such  case  be  called  to 
account  for  those  assets  only  In  the  state  In 
which  he  was  appointed.  The  sufficiency  of 
such  a  defense  seems  to  be  quite  doubtful, 
but  In  view  of  the  course  of  pleading  In  this 
case,  its  determination  Is  not  necessary.  I 
wIU  advise  an  order  that  the  plea  be  over- 
ruled, with  costa. 


WILSON  V.  WILSON. 
(Court  of  Chancery  of  New  Jersey.    Oct.  17, 
1898.) 

DivOECS— Prima  Faois  Cass. 
Though  the  testimony  on  a  petition  by  a 
wife  for  a  -divorce  on  the  ground  of  adolterr 
should  have  been  more  explicit  in  explaining 
the  husband's  offense,  yet  where  a  prima  facie 
case  has  been  made,  and  the  husband,  though 
appearing  in  person,  attempts  no  refutation  of 
the  procws,  a  decree  ttx  divorce  will  be  allow- 
ed. 

Petition  for  divorce  by  Catherine  A.  Wilson 
against  John  A.  Wilson.   Decree  granted. 

J.  W.  Morgan,  for  petitioner.  W.  J.  Kraft 
for  defendant 

GREY,  V.  0.  The  testimony  submitted  In 
this  case  to  obtain  a  divorce  is  not  entirely 
satisfactory  to  me.  I  think  It  should  have 
been  more  explicit  In  deQnlng  and  explaining 
the  husband's  offense.  I  cannot  say,  however, 
that  a  prima  facie  case  has  not  been  made. 
The  defendant  husband,  though  here  In  per- 
son, attempts  no  refutation  j)t  the  proofs. 
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wUch  certainly  seem  to  can  tor  ooatradlctloD, 
unlaw  inferences  are  to  be  drawn  entirely  in- 
consistent with  the  belief  In  his  faltbfulneas 
to  bis  marriage  towb.  Thooffta  with  Bome  heft* 
Itatlon,  I  think  I  should  allow  a  decree  for  di- 
vorce upon  the  ground  of  adultery  as  charged 
In  the  petition. 

There  remains  the  question  of  the  dlq;}osi- 
tlon  of  the  children.  The  parties  here  pres- 
ent, throogh  their  counsel,  hare  manifested  a 
wllliugness  to  accept  a  direction  tluit  the  boy. 
of  the  age  of  12,  shall  be  given  to  the  custody 
and  care  of  the  father.  That  should  be  coupled 
with  a  further  provlBlon  that  it  should  be  until 
the  further  order  of  the  court,  and  also  a  proTl- 
slon  that  the  mother  shall  have  access  to  the 
boy,  and  the  privilege  of  seeing  I^m  alone  at 
reasonable  times  and  periods,  which  perhaps, 
under  the  circumstances.  It  would  be  well  for 
counsel  to  arrange.  The  custody  and  care  of 
the  girl  child,  of  the  age  of  10  years,  counsel 
have  assented,  may  be  given  to  the  mother. 
That  appears  to  be  a  proper  disposition,  but 
should  also  be  made  subject  to  the  further 
order  of  the  court,  and  with  like  privilege  of 
access  h^  the  father,  upon  like  arrangement 
as  to  time  and  opportuclty.  The  arrangement 
Indicated  will,  of  course,  cast  upon  the  hua- 
band  the  whole  obligation  for  the  maintemmce 
and  support  of  the  boy.  For  the  support  of 
the  girl,  that  la  to  continue  for  a  long  while, 
and  the  order  (unless  some  occasion  for  a 
change  appears)  will  last  from  this  time,  when 
the  girl  is  10  years  of  age^  until  she  comes  to 
be  21;  that  la,  11  years.  During  that  period 
the  husband  and  wife  will  be  disassociated  en- 
tirely. Both  are  yoong  enough  to  be  married 
again.  Counsel  have  upon  conference  agreed 
tliat  the  sum  to  be  ordered  paid  by  the  hus- 
band for  the  support  of  the  girl  child  shall  be 
five  dollars  every  week. 

I  will  advise  an  order  aa  indicated,— that  the 
custody  of  the  infant  boy  should  remain  with 
the  husband  until  further  order  of  the  court, 
on  the  conditions  above  stated;  and  the  cus- 
tody and  care  of  the  Infant  girl  should  remain 
with  the  wife  under  the  circumstances  above 
stated,  until  further  order  of  the  court,  and 
for  the  payment  of  five  dollars  per  week  to  the 
complainant  or  her  solicitor,  for  the  support 
of  the  girl  child,  until  the  further  order  of  the 
coiut.  The  husband  should  give  securi^  for 
the  payment  of  this  money.  Counsel  suggest 
a  bond  in  the  penalty  of  9200,  wltb  a  surety. 
This  sum  Is  so  small  that  the  giving  of  such  a 
boDd  amounts  to  but  little  more  than  an  evi- 
dence of  good  faith.  If  the  husband  is  capable 
of  taking  a  place  where  he  can  earn  $14  per 
week,  as  Is  shown,  he  should  not  have  any  em- 
barrassment in  obtaining  a  surety  to  Join  him 
in  a  bond  in  the  penal  sum  of  $200.  The  bond 
may  be  made  with  a  penalty  In  that  sum, 
with  a  condition  that  the  husband  pay  the 
alimony  money  to  his  wife.  Catherine  A.  Wil- 
son, or  to  her  solicitor.  There  la  oftentimes 
friction  In  getting  the  parties  together  to  re- 
ceive this  money,  and  this  may  be  avoided  by 
arranging  payments  through  the  solicitors. 


In  re  CLIFFORD. 
(Court  of  Chancery  of  New  Jers^.   Oct.  10, 
1808.) 

COMMtSSTOK  OP  LUNIOT— WheX  IsSUKD. 

1.  The  IssQauce  of  a  commission  of  lunacy 
la  a  matter  of  Judicial  dlBcrettoa. 

2.  Sudi  a  eommlBdtm  will  not  he  issusd  In 
behalf  of  a  man  alleged  to  be  a  Innatic,  who 
has  DO  estate,  and  who  ia  incarcerated  in  a 
well-appointed  prison,  under  conviction  of  mur- 
der in  the  first  degree,  puniahablB  with  deatiL 

iSrllabnB  fay  tte  Court.) 

Application  for  commission  of  Innacy  on 
Edward  J.  Clifford.  Denied. 

Warren  Dixon  and  John  P.  StocktoOt  Jr., 
Cor  applicant 

HcGILL,  Ch.  The  ottject  of  Issuing  a  com- 
mission of  lunacy  Is  that  the  chancellor  may 
ascertahi  whether  the  person  alleged  to  be  a 
lunatic  shall  be  allowed  to  exercise  acts  of 
dominion  orer  his  person  and  property,  or 
whether  his  person  and  estate  shall  be  taken 
Into  custody,  for  the  beneBt  and  safety  of 
both.  Shelf.  Lnn.  103.  It  Is  the  practice  of 
the  chancellor,  In  entering  upon  the  exercise 
of  his  Jurisdiction  In  a  matter  of  this  kind,  to 
be  first  satisfied  that  the  cose  presented  to 
him  Is  one  that  merlte  his  interference;  that 
Is,  one  where  the  alleged  lunatic  has  an  es- 
tate to  be  cared  for»  or  Is  personally.  If  In- 
sane, so  situated  as  to  need  the  Intervention 
sought  for  his  security  and  care,  within  the 
righto  he  Is  entitled  to  under  the  law,  and 
one  In  which  the  affldavlte  annexed  to  the 
petition  for  the  commission  make  a  prima 
fade  case  of  the  lunacy  necessary  to  Invoke 
the  action  sought  The  application  ia  to  Ju- 
dicial discretion.  Those  who  are  Interested 
In  the  lunatic  cannot  demand  the  Issuance  of 
the  commission  aa  a  right  In  re  Chattln,  16 
N.  J.  Eq.  406.  It  Is  obvious  to  reason  that  if 
the  lunatic  and  his  property  be  within  safe 
and  lawful  custody,  as,  for  instance,  where 
an  Infant  lunatic  Is  well  cared  for  In  body 
and  estate  by  a  competent  guardian,  a  com- 
mission will  not  Issue.  Shelf.  Lun.  01.  If  a 
commission  Issue,  and  lunacy  be  found,  the 
next  step  is  to  put  the  care  of  the  lunatic  and 
hla  estate  In  the  hands  of  a  guardian.  But 
the  proceedings  cannot  change  the  legal 
stetus  of  the  lunatic,  so  as  to  relieve  blm 
from  Impriaoument,  If  he  be  held  for  crime. 
Nor  will  the  finding  of  lunacy  warrant  the 
criminal  courte  In  releasing  him  from  Impris- 
onment Into  the  hands  of  his  guardian.  It  Is 
obvious,  when  it  Is  considered  that  under 
the  commission  the  inquiry  is  not  as  to  the 
entire  extent  of  the  lunacy,  but  merely  wheth- 
er It  is  enough  to  Justify  the  taking  from  the 
subject  of  the  Inquisition  .his  power  to  con- 
trol himself  and  his  estate,  tliat  the  result  of 
the  Inquisition  cannot  be  relied  upon  In  any 
inquiry  as  to  criminal  responsibility.  Hale, 
P.  C.  88. 

In  the  present  case  counsel  frankly  admit 
that  Edward  J.  Clifford  Is  In  prison  under 
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coDTlctlon  of  mnrder  In  the  first  d^ree.  He 
tun  no  property.  His  person  Is  well  cared 
for.  By  tiie  Judgment  of  a  lawful  and  com- 
petent court  he  bas  lost  his  right  to  freedom, 
and  must,  for  the  present,  at  least,  remain 
where  he  Is.  If  the  chancellor  enters  upon 
this  matter,  no  benefit  can  result  to  Clifford, 
for  be  has  no  estate  to  be  cared  for,  and  his 
person  must  remain  where  It  Is,  nnder  control 
of  the  law.  Under  snch  circumstances,  I  per- 
celre  no  snfflclMit  reason  to  now  exist  why 
this  application  should  be  granted.  If  here- 
after the  clrcumstaDces  shall  change  so  that 
the  man  shall  be  discharged  from  the  custody 
of  the  law,  and  need  the  chancellor's  care,  the 
application  laaj  be  mewed.  I  lirtU  doiy  the 
appUcatkm. 


MABOARUM  t.  MABGAKITM. 
<Oonrt  at  Cbancerr  of  New  Jersey.    Oct  12, 
1S98.) 

EqtmT—JuBiSDicTiON— Support  op  Wife. 

L^iis  court  has  no  JorisdictloQ,  under  its 
general  equity  poweta,  to  make  a  decree  for 
ue  support  of  a  wife,  beoaoae  of  her  husband's 
failure  to  maintain  her. 

2.  To  glTC  this  court  jorisdictlon  to  decree 
such  Bivport,  under  section  20  of  the  dlTorce 
act  (Gm.  Bt.  1270),  thne  most  be  en  abandon- 
nent  of  the  wife  by  the  huBband,  or  separation 
Crom  her  by  bis  voluntary  act,  or  circumstan- 
ces eqaiTalent  thereto,  and  also  a  neidect  or 
tefosu  on  his  part  to  support  her.  Boui  these 
conditkms  mast  exist  to  glre  this  oonrt  iuzis- 
diction. 

(Syllabus  by  the  Court) 

Bill  for  support  fay  Harriet  Mai^arom 
■gainst  Henry  ^Saxgaram.  DIamlned. 

John  Melrs,  toe  comxrialnant  S.  A  AtUn- 
wm  and  C.  B.  Hendrickaon,  fbr  defendant 

OBEY.  V.  C.  (orally).  The  bill  Is  filed  by 
a  wlfet,  alleging  abandonment  and  nonsup- 
pcot  by  the  defendant  husband.  In  order  to 
Test  this  court  with  jurisdiction.  It  must  be 
•iiown— First  that  the  husband  abandoned 
or  s^nrated  himself  from  the  wife;  and, 
secondly,  that  he  refused  or  neglected  to  sup- 
port her.  Both  of  these  condltlims  must  ex- 
ist nnder  section  20  of  the  dlTorce  act  (which 
alone  vests  this  court  with  Jurisdiction  in 
cases  of  this  character),  to  Justify  an  appli- 
cation to  compel  the  husband  to  pay  an  al- 
lowance for  the  support  of  the  wife.  The 
condition  of  abandonment  must  necessarily  be 
the  hasband's  act  The  wife  cannot  abandon 
the  husband,  and  then  Invoke  the  old  of  the 
statute  to  secure  support  from  him.  If  his 
conduct  Is  so  violent  as  to  endang^  her  life, 
and  he  thus  compels  her  to  go  away,  that  Is, 
In  law,  an  abandonment  by  him.  In  such  a 
:ase,  so  far  as  there  Is  a  separation  of  the 
husband  and  wife.  It  Is  his  act;  and  con- 
sequently the  decisions  hold  that  In  cases  of 
that  character,  when  the  husband  compels 
the  wife  to  leave  by  cruel  treatment  that  is 
bta  abandonment  Maas  v.  Maas,  34  N.  J. 
Bq.  113.  It  la  bli  own  lejuratloii,  and  his 


conduct  is  such  that  It  Is  clear  that  be  bad 
a  mental  purpose  or  vrlUlngness  to  separate, 
or  he  would  not  hare  driven  her  away.  In 
that  case  Jurisdiction  was  taken,  notwitta- 
standlng  the  husband  did  not  go  away  from 
ttie  place  of  residence.  So  abandonment  may 
be  effected,  even  If  the  parties  lived  In  the 
same  house,  where  the  husband  exdnded  the 
wife  from  his  room  and  perslstentiy  refused 
her  access  to  him.  Anshutss  v.  Anshuts,  16 
N.  J.  Bq.  164.  A  wife  is  entitled  to  share 
her  husband's  bed  and  room,  and  If  he  re- 
fuses to  allow  her  to  come  to  his  bed  and 
room,  or  treats  her  with  such  cruelty  that 
she  reasonably  fears  to  go  thore,  that  is 
abandonment  on  his  part  because  be  Is  the 
creator  of  the  condition  of  separation.  In  ad- 
dition to  the  allegati<m  and  proof  of  abandon- 
ment the  statute  requires  as  a  Jurisdictional 
fact  tiiat  the  fansband  must  refuse  or  neglect 
to  support  the  wife.  But  if  he  never  so 
wrongly  refuses  or  neglects  to  supput  her, 
unless  he  also  abandons  her.  Jurisdiction  un- 
der this  statute  does  not  attach.  A  husband 
who  Is  a  loafer  and  a  good-for-nothing  may. 
If  he  chooses,  make  himself  a  burden  up<m 
his  wife,  and  refuse  to  leave  her,  and  refuse 
also  to  support  her,  but  under  this  statute 
there  is  no  relief  for  the  wife.  The  statute 
does  not  contemplate  relief  upon  mere  refusal 
to  support  and,  evra  if  this  is  actually  eo- 
tabllshed,  Uiere  must  also  be  abandonuient 
or  separation  by  the  bosband,  as  above  stat- 
ed, in  order  to  meet  the  requirement  of  the 
act 

In  this  case  tbis  bnsband  undertakes  to 
show  (and  there  Is  a  great  deal  of  evidence 
to  support  his  testimony)  that  be  was  flnan- 
daJly  quite  IncapaUe,  and  that  he  never  had 
much  earning  power.  He  was  accepted  by 
this  woman  for  better,  for  worse.  It  happens 
to  have  been  for  worse,  and  he  Is  unable  to 
support  ber;  but  that  Is  no  reason  why  she 
should  have  a  compulsory  order  upon  bim  to 
force  him  to  support  her.  Nor  does  his  prop- 
erty deprive  him  of  any  of  the  rights  of  a 
husband,  and  one  (rf  those  is,  if  the  wife 
lives  in  a  house,  to  share  it  with  her.  He 
has  a  right  to  live  with  her;  and  if  she  force* 
him  to  live  somewhere  else,  by  driving  bim. 
away,  she  cannot  enforce  as  against  him  any 
of  the  marital  rights  which  are  secured  to- 
her  by  section  20  of  the  divorce  act  The 
testimony  as  to  abandonment  even  of  the 
wife  herself,  seems  to  be  very  dear  that  there 
was  no  abandonment  or  separation  by  the 
husband  at  all.  It  is  quite  plain  tbat  this 
man  wanted  to  live  with  the  woman,  and 
tbat  she  did  not  want  him,  because  he  did 
not  support  her,  and  she  had  no  regard  for 
him,  and  If  he  could  not  do  as  she  thought 
he  ought  to,  namely,  earn  enough  money  to 
support  ber  and  take  care  of  her,  she  did  not 
want  him.  She  flatly  swears  that  she  told 
him  to  "get  out."  He  swears  that  she  re-en- 
forced this  order  witb  a  broomstick.  But  the 
husband  had  a  right  to  live  with  ber,  even  If 
he  did  not  STQiport  ber.  The  statute  does  not 
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contemplate  a  situation  where  the  wife  drives 
the  husband  away,  and  then  applies,  under 
its  provisions,  for  support  The  marital  rela- 
tion secures  to  each  party  a  right  to  the  so- 
<dety,  aid,  comfort,  and  services  of  the  other. 
We  all  know  of  thousand  ot  instances  where 
the  wife  has  undertaken  and  carried  the  bus- 
band  through  many  dlflBcultles,  and  In  this 
«he  Is  simidy  fnllUUng  her  wifely  daty.  No 
wife  may  say  to  her  husband:  "If  you  do  not 
support  me,  you  shall  not  lire  In  my  house. 
<3et  out  I  will  then  file  a  bill  against  yon, 
and  compel  you  to  support  me  w  go  to  Jail." 
That  Is  not  the  law.  The  statute  wblch  this 
woman  has  invoked  contemplates  a  mental 
condition  of  the  husband  of  willingness  to 
separate  from  the  wife,  resulting  In  some  act 
on  his  part  of  abandonment  or  separation 
from  his  wife.  If  he  does  no  act  of  abandon- 
ment, and  separates  from  his  wife  unwilling- 
ly, and  by  taer  direction,  and  because  of  her 
act,  there  Is  do  Jurisdiction  In  this  court  to 
compel  him  to  support  bis  wife,  eithw  under 
section  20  of  tbe  divorce  act,  or  under  its  gen- 
eral equity  powers.  1  will  advise  a  decree 
dlamlsstng  tbe  bflL 


LOUX  V.  LOUX. 

(Oonrt  of  Chancery  of  New  Jersey.   Oct  17, 

1898.) 

DivoROB— Dbabktios— Etidbncb. 

1.  Having  been  oflFended  by  members  of  her 

hosbaDd's  family,  the  wife  com[)Iaiaed  to  him, 
and  he  refused  to  take  her  part  to  any  extent. 
The  next  day  she  told  him  she  was  RoiDg  back 
to  her  mother,  and  he  told  her  to  suit  herself. 
Held  msuillcient  to  jnstify  her  desertion. 

2.  To  justify  a  divorce  for  desertion,  the 
burden  is  on  complainant  to  show,  by  a  pre- 
poodernnce  of  the  evidence,  that  the  desertioQ 
was  wiilfui.  and  obstinately  continued  for  a 
period  of  two  years. 

3.  Being  deserted  without  cause,  the  husband 
gave  the  wife  two  weeks'  time  to  return,  and 
then  withdrew  the  offer.  Within  two  years  the 
wife  by  several  letters  then  offered  to  return, 
to  some  of  which  the  husband  made  no  reply, 
and  to  others  he  answered  refusing  her  o&or. 
The  wife  testified  that  she  went  to  see  him, 
aod  offered  to  return,  which  was  refused.  The 
husband  did  not  dispute  her  offer  to  return,  but 
another  witness  testified  to  the  wife's  state- 
ment that  she  would  not  live  with  him.  Bdd, 
that  a  continuous  obstinate  desertion  for  a 
period  of  two  years  had  not  been  shown. 

Bill  by  Ileuben  Loux  against  Mary  E.  Loux. 

Dismissed.' 

Samuel  M.  Roberts,  for  complainant.  James 

E.  Haya,  for  defendant. 

GKEY,  V.  C.  (orally).  This  Is  a  bill  filed 
in  March,  18US,  by  the  cmuplainant  for  di- 
vorce against  his  wife  upon  the  ground  of 
desertion  alleged  to  have  taken  place  in 
March,  ISDG.  The  parties  were  married  In 
1805,  In  Brooklyn,  and  did  not  Imiuediately 
begin  cohabitation,  liiit  after  a  week  or  so 
ihey  associated  together,  and  continued  to 
live  aa  husband  and  wife  until  spring  of  189G. 
The  circumstances  of  the  alleged  desertion 


took  place  In  the  bouse  Into  which  they  had 
tbe  day  before  movdd  for  their  residence.  The 
house  being  still  In  some  confusion  and  dirt, 
some  members  of  tbe  complainant's  family 
visiting  the  house  made  comments  upon  Its 
condition,  and  on  tbe  action  of  the  defend- 
ant in  laying  down  a  carpet,  and  used  a  name 
which  she  thought  o^robrlous,  and  which 
gave  ber  great  offense.  She  made  complaint 
to  ber  husband  of  the  remark  of  the  member 
of  his  family,  and  tbe  husband  did  not  take 
her  part  aa  energetically  as  she  thought  he 
should,  and  upon  that  she  became  offended  at 
ber  husband.  As  I  recall  tbe  tratimony,  she 
occupied  the  same  room  with  blm  that  night, 
but  the  next  morning  she  began  preparations 
for  leaving,  without,  so  far  aa  I  can  gather, 
any  other  provocation  or  canse  than  that 
stated.  She  says  that  sbe  mentioned  to  her 
husband  the  fact  that  she  Intended  to  go  to 
her  mother,  In  Brooklyn,  and  that.  In  re- 
sponse to  ber  statement  that  she  had  such  a 
purpose,  be  said,  "Suit  yourself."  The  hus- 
band, while  not  explicitly  denying  this  state- 
ment, does  say  that  he  did  not  know  that 
she  Intended  to  leave  him.  The  wife  that 
morning  got  together  her  personal  belongings, 
tied  them  in  bundles,  and  marked  them  for 
transportation  to  ber  mother's  house,  in 
Brooklyn,  N.  T.  Tbe  husband  bad  before  this 
gone  out  to  his  work,  and  early  In  the  morn- 
ing, between  9  and  10  o'clock,  tbe  wife,  hav- 
ing made  her  arrangements  to  go  to  Brooklyn, 
during  that  period  departed  for  that  place  by 
railroad  train.  Before  she  left  she  wrote  a 
letter  to  ber  husband.  In  which  she  stated 
that  sbe  bad  gone,  and  sent  It  to  him.  she 
says,  by  mall,  and  be  says  he  found  It  in  the 
house  upon  his  return  that  night,  and  from 
his  testimony  I  gather  that  his  assertion  Is 
that  tbat  was  tbe  flrst  he  knew  that  bis  wife 
had  gone. 

At  tbe  time  when  the  wife  went  away  she 
was  with  child,  which  was  born  the  follow- 
ing August  (1890).  The  period  when  sbe  left 
her  husband  was  March  13.  tSSiO.  Her  hus- 
band was  absent  from  the  house  at  the  time 
sbe  left  him.  No  person  appears  to  have 
been  present  at  the  bouse  at  the  time  she 
left,  unless  possibly  those  whom  she  brought 
there  to  cart  away  the  goods,  although  that 
was  done,  I  believe,  after  the  husband  re- 
turned. She  lierself  engaged  a  carter  to  cart 
the  goods  which  she  bad  labeled  to  be  sent 
to  her  iiiollier. 

It  is  quite  evident  that  the  testimony  Is  un- 
(lispnii'ii  that  the  wife,  upon  the  provocntlon 
which  slie  had  received  from  some  members 
of  his  family  of  the  character  named,  and 
bccausi'  of  the  busbaud's  refusal  to  more 
cortlially  rt'sent  It  than  he  was  willing  to  da 
left  the  husband.  In  ray  view,  this  was  a 
cause  wholly  Insufiiclent  to  Justify  her  tn 
leaving  her  husband.  Up  to  this  point  there 
is  no  such  substantial  disagreement  of  tbe 
testimony  of  one  side  from  the  other  that 
there  Is  any  ocension  to  weigh  It,  or  to  In- 
quire and  ascertain  which  statements  are 
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more  credible,  but  from  this  point  on  Id  the 
(larratlon  of  the  relation  of  theae  parties  there 
is  a  wide  divergence  of  the  statements.  No 
wltaesses  for  the  complaluant  undertake  in 
any  way  to  define  the  character  of  the  eep- 
aratloD  of  the  wife  from  the  husband,  except 
the  testimony  of  a  witness  named  Thompson, 
who  testifies  to  her  declaration  that  she 
would  not  retnrn  to  him.  All  the  rest  of  the 
testimony  which  undertakes  to  define  the 
character  of  the  desertion  and  the  separation 
la  the  testimony  of  the  husband  himself.  The 
wife  testifies  that  she  has  been  both  willing 
and  desirous  to  return,  and  that  she  asked  his 
leave  to  do  so,  and  that  he  advised  her  to  stay 
where  she  was  with  her  mother. 

Mere  separation,  It  has  been  held  In  these 
cases  many  times,  Is  not  desertion.  In  order 
to  constitute  desertion,  such  as  gives  a  right 
to  the  relief  sought  In  this  case,  there  must  be 
a  purpose  existing  In  the  mind  of  the  defend- 
ant to  desert  her  husband,— not  a  temporary 
separation,  but  a  purpose  to  abandon  him, 
away  from  blm,  and  not  associate  herself 
with  him.  That  purpose  must  be  willful; 
iliat  is.  It  must  not  be  forced  upon  her  by  any 
action  on  his  part,  but  it  must  be  the  free 
action  of  her  own  mind,  and  the  result  of 
ber  own  wish.  At  the  origin  of  the  separa- 
tion in  this  case,  when  the  wife  first  left  the 
husband,  there  has  been  shown  a  purpose 
aud  willingness  on  her  part  to  absent  and 
separate  herself  from  her  husband.  She  put 
herself  In  the  position  of  a  wife  who  deserts 
her  husband,  for  she  left  him  of  her  own  free 
will,  without  justifiable  reason,  and  with  no 
iudleatlou  of  a  purpose  to  return  to  him. 

But  the  husband,  In  order  to  get  the  relief 
wtileh  he  seeks  In  this  court,  must  establish, 
by  the  preponderance  of  the  proof,  not  only 
tliat  fhls  desertion  was  willful  atlts  beginning, 
but  also  that  It  was  obstinate,  and  continued 
during  the  period  of  two  years.  The  burden 
is  upon  the  husband  who  asks  this  relief  to 
show  Ibis,  and,  if  the  evidence  is  not  sufficient 
Eo  lead  the  court  to  that  conclusion,  he  must 
fall  of  the  relief  which  he  seeiis. 

The  testimony  upon  this  point  as  to  the 
relations  between  these  parties  during  the 
period  of  separation  is  somewhat  conflicting. 
The  wife  says,  in  the  first  place,  that  immeUI- 
it"ly  upon  the  desertion  she  reL'eived  a  letter 
I'i'iin  the  husl)and  In  which  he  stiUed  to  hor 
"li  lt  the  house  would  be  kept  optm  for  her  for 
■me  week.  He  says  that  he  wrote  such  a 
nitpr.  but  in  It  he  stated  that  the  housa 
would  be  open  two  weeks.  There  does  not 
-":'in  to  bo  anyJhins  in  the  chiiructur  of  the 
t'-tttr,  as  described  even  by  him.  which  was 
if  the  kind  to  imllcnte  to  tlie  wife  when  she 
I'celved  It  that  if  she  returned  her  reception 
'.voiiid  be  very  cordial.  Nevertliriess,  It  was 
a  uotice  to  her  that  the  home  which  she  had 
uliaudoned  would  be  open  to  her  for  two 
wii'ks.  on  his  stntoraont.  The  husband  ad- 
iDil»  that  be  advertls^'d  that  he  would  not  l>e 
rcKp«>nslble  for  the  debts  of  the  wife's  cou- 
travUug,  though  there  Is  no  proof  that  she 


was  In  any  way  extravagant,  or  that  she 
sought  bj  Incurring  debts,  even  for  neces- 
saries, to  charge  blm  with  her  maintenance. 
The  wife  and  her  mother,  who  says  she  knows 
the  handwriting  of  the  complainant,  both 
agree  that  another  letter  was  received  short- 
ly after  the  first,  In  which  It  was  stated  that 
the  home  had  been  broken  up.  and  that  the 
household  goods  had  either  been  removed  or 
disposed  of  otherwise. 

Various  letters  were  written  between  these 
parties.  Both  parties  showed  that  these  let- 
ters have  either  been  lost  or  destroyed  be- 
fore the  controversy  In  this  case  arose,  and, 
to  my  satisfaction,  wlthont  any  Indication 
that  they  were  destroyed  with  any  purpose 
of  suppressing  them  as  evidence  which  might 
be  used  In  this  case,  and  for  this  reason 
secondary  proof  has  been  allowed  of  the  con- 
tents of  those  letters.  The  wife  and  the 
mother  both  testify  that  a  numt)er  of  letters 
were  written  by  the  wife  to  her  husband  to 
which  no  replies  were  made.  So  many  as  10 
letters  have  been  mentioned  as  having  been 
written  without  drawing  from  him  any  re- 
ply. These  letters  were  described  as  having 
contained  offers  on  the  part  of  the  wife  to 
return  to  the  husband,  and  asking  him  to 
take  her  back.  The  husband  does  not  state 
with  precision  what  these  letters  which  he 
received  contained.  He  does  not  undertake 
to  prove  what  they  contained.  He  does  not 
say  why  it  was,  nor  explain  why  It  was,  that 
he  made  no  reply  to  his  wife's  letters;  and 
the  court  Is  left,  therefore.  In  ignorance  as  to 
what  effect  the  wife's  letters  producid  on  his 
mind,  save  only  that  it  may  be  Inferred,  as  he 
made  no  answer  to  a  very  large  number  of 
them,  that  he  did  not  desire  her  to  return  to 
blm. 

It  must  be  borne  In  mind  that  it  Is  neces- 
sary to  show  that  the  wife's  absence  was 
willful,  continuous,  and  obstinate  during  the 
whole  period  of  two  years.  If  during  the 
period  she  manifested  to  him  a  disposition  to 
resume  their  relations,  and  put  herself  In 
such  position  tliat  he  ought  to  h:ive  under- 
taken with  her  the  duties  of  liusband  and 
wife,  then  her  desertion  ceased  to  b?  obsti- 
nate aud  continuous;  and  if  Uuriiii;  tliat  pe- 
riod, be  it  uevii-  so  siiort,  if  it  wire  only  one 
day,  she  came  to  liiiu.  and  filiowLvl  Iiiiii  that 
she  dt'sii  uU  to  rf.sume  the  reljuimis  of  a 
wife,  Uie  continuity  of  the  periud  of  d-'ser- 
tion,  wliieh  is  absuluti'ly  csst-utlal,  l'ail.<,  and 
cousequi'iitly  the  relief  whic-li  tlie  hc.-^biuid 
seeks,  which  Is  dcpendeut  upou  that  cunti- 
nuily,  also  fails. 

The  wile  tcstiiies  that  she  came  to  Cam- 
den to  see  the  husband  some  six  or  seven 
weeks  after  the  separation,  for  the  purpose 
of  trying  to  induce  him  to  take  her  back,  us 
she  put  it  She  met  him  on  the  street,  and 
during;  tbe  Interview  she  kissed  him.  This 
is  not  denied.  She  says  that  she  a^ked  him 
to  tula;  hfi-  back,  and  he  told  her  that  he 
would  not  take  her  back;  that  she  was  better 
off  with  her  mother.    The  testimony  of  the 
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mother  as  to  tbe  letters  wblch  were  written 
by  the  fauiband  to  the  wife  In  Brooklyn  Is 
that  In  these  letters  be  advised  ber  that  she 
was  better  off  to  star  with  ber  mother.  That 
Is  not  denied.  The  wife  also  states  that  at 
8<nne  period  after  tbe  first  Tlslt  she  came  to 
Camden  from  Brooklyn  for  the  purpose  of 
compelling  the  bnsband  to  snpimrt  her.  At 
that  time  she  saw  talm,  hot  whether  or  not 
she  made  definite  application  to  him  to  take 
her  back  I  cannot  gather  with  precision  from 
the  testimony,  although  tbe  teadency  of  ber 
own  statement  of  tbe  case  Is  that,  at  every 
Interrlew  where  she  personally  met  him,  she 
asked  blm  to  take  her  back.  After  that  she 
brought  a  suit  before  a  Justice  of  the  peace 
to  compel  him  to  support  her.  There  was 
but  one  suit,  and  tbe  hearing  of  that  was 
postponed.  At  one  of  those  hearings  the 
wife  attended  before  tbe  justice  of  tbe  peace, 
and  while  she  was  there  Mr.  Thompson,  tbe 
clerk  of  tbe  Justice  or  recorder,  says  that  she 
made  a  statement  tiiat  she  did  not  want  to 
and  would  not  live  with  ber  husband.  Tbe 
recorder  brought  here,  and  examined,  says 
he  did  not  hear  the  statement;  but  it  is  quite 
evident  that  it  might  have  been  made  with- 
out bis  hearing  It,  as  he  was  not  continu- 
ously with  her  during  her  presence  there. 
It  may  be  true  that  she  so  declared  herself  at 
this  time,  bot  If  In  the  conversations  with 
her  husband  she  asked  htm  to  take  ber  back, 
and  in  ber  letters  to  blm  offered  to  retam,  all 
within  the  period  of  two  years  of  alleged 
desertion,  It  cannot  be  maintained  that  her 
desertion  was  obstinate  and  continued. 

Shortly  after  the  issuing  of  the  warrant 
for  support  tbe  child  was  bom,  and,  the 
hearing  having  been  continued  until  October, 
1896,  tbe  parties  appeared,  and  the  husband 
assented  to  a  Judgment  or  order  that  he 
should  pay  $1.50  for  tbe  support  of  the  child, 
which  he  did. 

The  question  to  be  determined  Is  whether  or 
not  tbe  husband  has,  by  preponderance  of  tbe 
proof,  made  a  case  of  willful,  obstinate,  and 
continued  desertion  during  two  years.  In 
the  original  separation  the  wife  was  at  fault, 
but  the  testimony  of  both  the  wife  and  ber 
mother  shows  that  In  various  letters  the 
husband  afterwards  advised  ber,  though  ab- 
sent from  him,  to  stay  In  the  place  where 
she  was.  The  testimony  of  the  wife  Is  that 
she  met  tbe  husband,  and  sought  to  establish 
affectionate  relations  with  him,  kissed  him, 
and  asked  him  to  take  ber  back.  This  evi- 
dence Is  substantially  undisputed.  It  is  Im- 
possible, under  these  circumstances,  to  be- 
lieve that  this  wife  was  actuated  by  a  will- 
ful and  obstinate  purpose  to  desert  her  bus- 
bond,  which  continued  during  the  period  of 
two  years. 

There  Is  a  line  of  cases  expounding  tbe 
duty  of  a  husband  when  the  separation  Is  tbe 
act  of  the  wife,  and  not  Justifiable.  See 
Cornish  v.  Comlsh,  23  N.  J.  Eq.  209;  Bowl- 
by  V.  Bowlby,  25  N.  3.  Eq.  400,  afilnued 
on  appeal  Id.  570;  Taylor  r.  Taylor,  28  M.  J. 


Eq.  207;  Driver  t.  Drlva-,  Id.  S93.  These 
decisions,  especially  that  of  Bowtby  v.  Bowl- 
by  (which  was  affirmed  by  the  court  of  errors 
upon  tbe  grounds  stated  by  the  vice  chancel- 
lor), declared  It  to  be  the  husband's  duty 
In  such  cases  to  make  such  advances  as  a 
Just  man  should  In  order  to  put  an  end  to 
his  wife's  desertion.  In  this  case  there  Is 
no  proof  that  the  husband  even  met  tbe  ad- 
vances of  the  wife.  I  do  not  consider  the 
notice  sent  ber  that  tbe  bouse  would  be  open 
for  two  weeks  for  her  return  to  have  been, 
either  In  substance  or  In  spirit,  such  an  Invltn- 
tion  as  a  Just  man  should  have  sent  to  his 
wife,  who  had  foolishly  and  hastily  left  him, 
and  tbe  weight  of  the  proof  shows  be  after- 
wards withdrew  even  this  offer. 

In  this  case  I  have  observed  with  pleasure 
thAt  no  suggestion  has  been  made  which  Is 
in  any  way  derogatory  to  the  moral  character 
of  tbe  wife,  nor  has  anything  been  asserted 
on  the  part  of  the  wife  which  accuses  the 
husband  of  111  treatment,  or  any  lack  of  con- 
sideration for  her,  except  that  he  did  not, 
according  to  her  view,  support  her  with  the 
energy  that  she  thought  she  was  entitled  to 
receive  from  him  In  opposition  to  what  she 
thought  was  the  obtrusive  tnterf wence  of  hi» 
family.  I  would  be  very  giad  if  I  could  say 
anything  to  aid  In  bringing  tiiese  young  peo- 
ple to  a  willingness  to  resume  their  marital 
relations.  I  can  see  no  reason  for  their  con- 
tinued separation.  Their  own  future  and  that 
of  their  child  certainly  ought  to  lead  them  to 
live  together.  The  function  of  the  court 
must,  of  course,  end  In  passing  ni>on  tiie  tes- 
timony offered  in  support  of  tbe  Issues  wblch 
are  here  raised,  and  with  that  I  will  stop. 
As  the  bill  must  be  dismissed,  there  is  no 
occasion  to  consider  the  custody  of  the  child. 
If  tbe  parties  should  resume  their  marital  re- 
lations, the  question  of  the  maintenance  and 
custody  of  the  child  wlU  adjust  Itself.  If  they 
do  not  then,  If  no  amicable  agreement  be  ar- 
ranged, a  new  application  to  provide  for  the 
child  may  be  made.  I  will  advise  a  decree 
dismissing  the  bill,  with  costs.  No  counsel 
fee  having  been  heretofore  allowed  tbe  solicit- 
or of  tbe  defendant  wife,  an  order  wfll  be 
advised  for  a  reasonable  fee. 


AVON  BT  THB  SEA  LAND  A  IMPROVE- 
MENT CO.  V.  FINN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Sept  30,  18S8.) 

MoitTOASa  — 7oBBcu)8URB  —  Sali  ih  Pabobls — 
Adjouknhsxt; 
1.  Streets  were  laid  across  mortgaged  lands 
and  a  map  ehowlog  the  streets  and  a  layout 
of  blocks  and  lots  was  duly  filed.  Prom  time 
to  time  lota  were  sold  by  the  map,  and  releasetl ' 
from  the  mortgage.  In  a  foreclosure  of  the 
mortgage  the  decree  taken  by  default  ordereii 
that  BO  much  of  the  unreleaaed  land  as  would 
be  auQIcient  to  raise  and  satisfy  the  mmrtEarce' 
debt  should  be  sold.  At  the  time  set  for  the 
sale  the  landowner  asked  for  a  sale  In  lota  as 
shown  on  the  map.  but  the  sheriff  si^  In  bulk. 
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and  lAe  mortiragee  bongfat  In  ttie  property  for 
the  amonnt  ot  uie  decree.  On  petition  to  set 
uide  the  sale  and  affldavits  of  the  opinion  of 
witnesses  that  the  property  would  bring  a  lar- 
ger sum  if  sold  in  parcelu,  the  court  of  chan- 
cery ordered  a  resale  In  sncb  parcels  u  the 
landowner  ahonld  direct,  m  terms  that  seenxi- 
ty  be  giren  that  no  loss  should  be  sustained  by 
such  resale.  On  appeal  from  so  much  of  the 
order  as  imposed  terms,  hetd,  that  the  terms  im- 
posed were  oinitable.  and  would  not  be  dis* 
tnrbed. 

2,  A  mortgagee  buying  at  his  own  foreclo- 
sure sale  has  the  same  rightB  as  any  other 
purchaser. 

3.  In  advertising  tiie  adjournment  of  a  ^er- 
iiTa  salb  It  is  not  necessary  to  describe  the 
lands  to  M  sold. 

(Syllabus  by  the  Oourt.) 

Appeal  from  court  of  chancery. 

BlU  by  Ann  Finn  against  the  Aron  by  the 
Sea  Land  &  Improrement  Company  to  fore- 
close a  mortgage.  From  so  much  of  an  or- 
der granting  a  rule  to  show  cause  why  a  re- 
sale, is  parcels,  of  the  mortgaged  premises, 
should  not  be  had,  as  imposes  terms,  defend- 
ant appeala.  AfUnned. 

Tba  Older  was  adTlaed  by  BMBRT,  V.  O, 
wbo  d^Tered  the  following  c^^on;  *mie 
sftoation  of  the  property  In  this  case  was 
socb  tbat  a  sale  In  parcelB  would  seem  to 
haTe  been  the  prcqter  method  of  sale,  or  at 
Irnst  that  tfala  method  should  bare  been  first 
adopted.  In  order  to  see  wbetber  the  amonnt 
of  complainant's  decree  would  bare  bem 
raised  without  seUlng  the  entire  property. 
That  It  should  have  been  sold  In  parcds 
accms  to  hsTe  been  the  Judgment  of  the 
stterllt  himself  at  the  time  of  sale,  and  he 
did  not  put  the  premises  up  for  sale  In  par- 
cels 1^  reason  of  tbe  demands  of  the  com- 
plainant that  It  should  be  sold  In  bulk.  The 
complainant  bought  In  the  premises  In  bulk 
for  the  amonnt  of  the  decree,  with  costs  and 
Interest— about  92S,000;-Hand  Increased  her 
own  bid  for  the  purpose  of  reaching  this 
amonnt.  The  direct  evidence  on  ttils  appli- 
cation as  to  the  value  of  the  property  puts  it 
much  higher  $69,000)  on  the  present  mar- 
ket value  of  the  lots  In  the  vtcbilty.  and  In 
the  opinion  of  the  witness  wbo  fixes  Its  value 
the  pcopertj,  sold  hi  lots,  would  brli^  more 
If  aoiA  under  what  he  calls  favorable  dr- 
enmstances,— L  e.  If  well  advertised,  sold  on 
tbe  premises,  and  on  different  days  daring 
the  summer  season.  While  this  evidence  does 
not  go  directly  to  the  real  point  at  Issue  on 
these  appUcatlons,  via.  the  price  wblch  the 
propert7  vonld  probably  bring  fi)r  cash  at  a 
sherHTs  sale,  yet  It  Is  entltied  to  due  weight 
on  the  present  application.  And,  taken  In 
connection  with  the  fact  that  ttx  property  Is 
of  sncb  a  character  that  s  sale  In  parcels  In- 
stead of  In  bulk  would  probably  produce  the 
greater  sum,  that  the  sale  In  bulk  has  real- 
ized the  entire  decree,  and  that  by  her  pur^ 
chase  In  bnlk  the  complainant  has  cut  off  the 
defoTidant  from  any  possible  chance  of  ^e 
benefit  of  a  sale  by  lots,  I  think  that  a  re- 
sale dionld  be  madf^,  In  order  to  give  an 
opportunity  to  sell  In  parcels.  But  this  resale 


should  only  be  upon  proper  terms  as  to  se- 
curing complainant  The  propertr  as, now 
sold,  and  In  bulk,  has  produced  the  «itire 
amount  of  complainant's  decree,  and,  while 
It  seems  probable  tbat  a  sale  In  parcels 
would  produce  more  than  a  sale  in  bulk,  and 
this  method  should  have  been  first  tried,  yet 
the  result  of  a  sale  In  parcels  la,  from  the 
present  standpoint,  after  all  a  matter  of  opin- 
ion or  Judgment  only,  and  the  complainant 
should  not  be  put  to  any  risk  that  on  the 
resale  in  parcels  the  property  wUI  bring  leas 
than  h&e  decree,  with  all  costs  and  Interest 
The  defendant  therefore  must  give  aatlsfac- 
tory  bond  with  surety  against  such  loss  by  a 
resale,  and  on  failure  to  do  so  the  sale  will  be 
confirmed.  The  form  of  order  for  resale,  wltb 
the  form  and  condltltm  of  the  bond,  may  be  set- 
tled on  any  motion  day  on  two  days'  notice." 

Order  was  afterwards  settled  as  follows: 
"This  matter  b^ig  opened  to  the  court  by 
Corbln  &  Cotbin,  of  counsel  with  tbe  defend- 
ant, and  It  appearing  that  a  rule  was  here- 
tofore granted  directing  tiie  defendant  to 
show  cause  why  a  resale  of  the  mortgaged 
premises  should  not  be  bad,  and  all  proceed- 
ings herein  stayed  until  the  further  order  of 
the  court,  and  after  hearing  Charles  L.  Cor< 
Un  for  the  defendant,  and  Walter  Boger^  of 
counsel  with  the  complainant  Ih  opposition 
thereto.  It  Is,  on  this  ISth  day  of  April,  A  D. 
1898,  by  the  chancdlw,  ordered,  that  the 
sale  of  the  mortgaged  premises  made  by  the 
sheriff  of  the  county  of  Monmonth  to  the 
complainant,  Ann  Binn,  <m  the  17th  day  of 
January  last,  shall  be  set  aside  and  for  noth- 
ing hoiden.  If  the  defaidant  shall,  on  or  be- 
fore the  gth  day  of  May,  1898,  file  with  the 
clerk  of  this  court  an  undertaking  or  agree- 
ment executed  under  seal  by  the  defendant, 
and  by  a  suffident  surety  or  sureties,  to  be 
approved  by  WlUIam  H.  Tredenburgh.  Esq., 
one  of  the  special  masters  of  this  court,  as  to 
form  and  suffidency,  stipulating  and  a^ee- 
Ing  that  upon  a  resale  of  the  said  mortgaged 
premises  the  Same  lAiall  produce  twenly-stx 
thousand  five  hundred  dollars,  or  such  less 
sum  as  will,  upon  the  day  of  the  delivery  of 
the  deed,  yield  to  the  complainant  the  fun 
amount  of  her  mortgage  debt  and  all  costa 
of  this  suit,  Including  costs  of  the  sale  here- 
tofore made,  and  that  the  damages  upon  such 
stipulation  shall  be  ascertained  In  such  man- 
i»r  as  the  chancellor  may  direct  Tbe  sure- 
ty or  sureties  shall  be  worth  at  least  twen- 
ty thousand  dollars  dear  estate,  and  a  bond  In 
tbe  penal  sum  of  120,000,  conditioned  as 
above,  may  be  considered  In  form  as  a  suffi- 
dent undertaking.  And  It  Is  further  ordered, 
that  upon  the  filing  of  such  stipulation  the 
sheriff  of  Monmouth  county  do  proceed  to 
readvertlae  the  mortgaged  premises  for  sale 
to  satisfy  the  complainant's  mortgage  debt, 
with  Interest  and  costs  of  previous  advertise- 
ment, and  In  relation  to  such  readvertlse- 
ment  and  further  proceedings  for  sale  under 
the  writ  the  said  sheriff  Is  authorized  to  act 
on  tbe  Instructions  of  the  said  defendant,  so 
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tar  as  the  same  may  aeem  proper  or  judicious 
to  blm:  provided,  tiowever,  the  sale  shall  be 
made  before  the  Ist  day  of  October  next;  aud 
the  defendant  must,  If  required  by  the  sheriff, 
furnish  In  advance  any  funds  required  tor 
advertising  or  making  sale  beyond  the  sums 
authorized  by  law  to  be  eigpended  by  the 
sheriff.  And  It  1b  further  ordered,  that  In 
making  such  sale  the  sheriff  sell  the  said 
property  in  parcels,  and  In  such  parcels  as 
the  defendant  may  desire,  and  that  either 
party  may  apply  for  further  directions.  And 
it  Is  further  ordered,  that  In  case  the  defend- 
ant shall  fall  to  file  the  aforesaid  stipulation 
on  or  before  the  9th  day  of  May  next,  the 
sale  already  made  by  the  sheriff  of  the  county 
of  Monmouth  shall  stand  ratified  and  con- 
firmed as  valid  and  effectual  in  law,  and  that 
the  said  sheriff  shall  proceed  to  execute  a  | 
i^ood  and  sufficient  conveyance  In  law  to  the  ! 
complainant  of  said  mortgaged  iHremtses. 
Alex  T.  McGlll,  Ch.  Respectfully  advised. 
John  R.  Emery,  Vice  Chancellor." 

This  appeal  is  taken  from  so  much  of  the 
order  as  Imposes  terms,  and  from  the  alterna- 
tive of  a  confirmation  of  tlie  sale. 

C.  L.  CorblD,  for  appellant  Walter  Bogert, 

for  respondent 

CX)LLIN'S,  J.  This  appeal  Involves  the  sequel 
to  the  order  affirmed  on  the  opinion  last  read. 
41  Atl.  36a  The  appelhint,  by  i>e[ltion,  sought 
affirmatively  to  have  the  sale  set  aside.  The 
order  made  seems  to  us  entirely  equitable. 
The  uniform  practice  of  courts  of  equity  in 
this  country  -whin  a  resale  of  property  Is  or- 
dered because  of  supposed  sacrifice  of  value 
is  to  impose  terms  to,  at  least,  secure  agaiust 
loss  the  holder  of  the  decree;  frequently  to 
guaranty  a  substantial  Increase  of  bid  at  the 
new  sale.  Sound  policy  requires  thut  bidding 
at  Judicial  sales  should  be  encourngcd.  Even 
under  our  statute  prescribing  coniirmatlon  of 
foreclosure  sales,  and  requiring,  as  a  prereq- 
uisite to  such  confirmatlou,  proof  to  the  judi- 
cial satisfaction  thut  the  "property  has  been 
sold  at  the  highest  and  best  price  the  same 
would  then  bring  in  cash"  (2  Oen.  St  p.  2111. 
par.  4rO,  this  court  h:is  lii'lil  tli.it  when  there 
is  prima  facie  prDof  uf  tli:n  purport— as  tliere 
was  lu  Ibe  case  In  Iniiul— it  Is  pioper  to  exact 
security  for  au  iiunt'.-iscil  liid  ln'iure  onli>rinc 
a  fi'sale,  altliou^ili  CDUiitiT  evidonce  on  the 
subject  of  value  uiny  be  mioii^  enousli  to  In- 
duce lite  resale.  Ituwan  v.  Coii;;don,  53  N.  J. 
Eq.  :tS5.  33  Atl.  404.  In  the  case  cited  the 
moricayi'C  bad  bought  In  the  mortgaged  lands 
for  al)out  $10,000.  It  W!i8  proved  that  a  pur- 
chaser stood  ready  to  bid  ?i;5.000,  and  was 
only  prevented  from  attecdiug  and  purchas- 
ing at  the  sale  by  a  mlstalie  as  to  time;  yet  a 
resale  was  authorized  only  on  terms  that  se- 
curity should  be  given  to  bid  at  least  $25,000. 

Tilt  chief  complaint  of  the  appellant  is  that 
the  sheriff  sold  in  bulk,  notwithstanding  a 
retjiiest  to  sell  m  lots  as  shown  on  a  map  rec- 
ogiilzt^  by  the  parties.   A  sale  in  parcels  is 


favored,  where  practicable.  In  foreclosure 
cases.  If  thereby  the  mortgagee's  security  wilt 
not  be  endangered;  but  Is  not  a  matter  of 
right  In  this  case  it  appears  that  the  mort- 
gagee, by  releasing  In  accordance  with  the 
landowner's  filed  map.  had  approved  a  dedi- 
cation of  streets  and  a  layout  of  blocks  and 
lots,  but  that  fact  did  not  bind  her  to  direct 
the  sheriff  to  sell  by  the  lot  or  block.  The 
released  lots  were  excepted  from  the  sale  by  t 
direct  reference  to  the  map.  and  therefore  a 
sale  in  bulk  with  such  an  exception  necessari- 
ly preserved  the  easement  of  the  streets,  wliiili 
is  all  that  could  be  asked  as  of  legal  right. 
Pending  the  foreclosure  the  appellant  bad 
struck  off  at  auction  some  of  the  lots  free  f  rum 
Incumbrances,  but  had  as  yet  given  no  deeds. 
Perhaps  it  would  have  been  convenient  to 
have  had  those  lota  sold  last  or  at  least  suld 
separately;  and  perhaps,  apart  from  this  fea- 
ture of  the  case,  a  sale  by  lots  or  blocks  would 
have  been  advantageous  to  the  landowner, 
and  not  injurious  to  the  mortgagee;  but  all 
this  is  beside  the  point  On  application  to  the 
court  before  sale  an  Inquiry  Into  the  proper 
mode  In  which  to  sell  could  have  been  had, 
and  order  would  have  beea  made  accordmgly: 
but  that  course  was  not  pursued  by  the  appel- 
lant The  decree  was  the  normal  one  to  sell 
so  much  of  the  uureleased  lands  as  would  be 
sufficient  to  raise  and  satisfy  the  mortgage 
debt  In  executing  such  a  decree  the  moUe 
of  sale  is  largely  at  the  discretion  of  the  seU- 
lug  officer.  Parkhurst  v.  Cory,  11  N.  J.  Ea. 
233.  In  this  case  it  seems  that  but  for  tlit 
contrary  Insistence  of  the  mortgagee's  solicit- 
or, the  sheriff  might  have  sold  in  parcels.  Ht 
deposes  that  he  was  so  Incliued;  but.  on  the 
other  hand,  he  made  his  affidavit  on  report- 
ing the  sale  In  conformity  with  the  statute 
and  rules  of  court  that  the  property  was  sold 
for  the  highest  and  best  price  it  would  lin-a 
bring  In  cash,  and  the  sale  should  not  be  dis- 
turbed on  mere  conjecture  that  a  sale  In  par- 
cels would  realize  more.  That  the  mortsairee 
was  the  purchaser  does  not  affect  the 
tion.  Such  was  the  case  In  Rowan  v.  CoiiR- 
don,  ubi  supra.  The  doetrlue  was  long  ago 
established,  with  the  approval  of  this  eotirt. 
that  a  mortgagee  buying  In  at  his  own  sale 
Ii.Tjj  the  same  rights  that  any  other  purchaser 
uiiiilil  have.  Currie  v.  Sisson.  :i4  N.  J.  Eq. 
ruH.  following  Snyder  v.  Blair.  33  N.  J.  Eq. 
-i-H,  We  see  no  reason  why  the  ri'spoiiili'Ut 
shtmld  now  be  subjected  to  the  burden  of  sep- 
arately valuing  the  parcels  In  which  the  ap- 
pellant desires  the  lands  to  be  sold.  Her  de- 
cree has  been  satisfied  by  a  regular  sale.  Tiie 
experiment  of  a  sale  by  lots  ought  to  be  made 
without  risk  or  annoyance  to  her. 

The  appeal  Is  partial  only.  By  the  order 
appealed  from,  the  mode  of  Rale  has  been 
placed  In  the  appellant's  control.  To  pfiuii: 
that  order  to  stand  and  annul  its  eoiittiiioii 
would  be  imfnlr.  No  such  extraonilnary  re- 
lief as  has  been  accepted  would  h.ive  lu-eu 
awarded  except  on  terms.  We  art*  unwilling 
to  approve  the  relief  and  override  the  leruis. 
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The  petition  diarged  that  the  sale  was  not 
legally  advertised.  This  point  does  not  seem 
to  bare  been  pressed  before  the  vice  chancel- 
lor, but  IB  strenuously  urged  In  this  court 
Tbe  objection  Is  to  the  advertlaement  of  an 
■adjoumment  for  more  than  one  week.  The 
following  Is  the  published  notice:  "Adjourned 
i^herlfrs  Sale.  The  Avon  by  the  Sea  Land  and 
Improvement  Oompany,  at  the  suit  of  Ann 
Finn,  stands  adjourned  to  Monday  the  17th 
day  of  January,  1898,  at  the  court  house  at 
Freehold.  In  the  county  of  Monmouth,  New 
Jersey,  at  2  o'clock  p.  m.  Houston  Fields, 
Sheriff.  Dated  January  3,  1898."  The  form 
of  this  notice  Is  criticised,  but  the  main  con- 
tention la  that  the  land  to  be  sold  should  In 
some  way  have  been  described  or  Identified. 
Such  Is  not  the  requirement  of  the  law.  After 
prescribing  an  original  advertisement  of  sale 
that  shall  sufficiently  describe  the  lands  to  be 
sold,  and  authorizing  adjournment  of  the  ad- 
vertised sale,  tbe  statute  thus  proceeds  (3  Gen. 
St.  p.  29S0.  par.  6):  "If  any  sale  of  lands 
made  under  the  direction  of  this  act  be  ad- 
iounied  for  more  than  one  week,  such  ad- 
journment shall  be  published  in  the  same 
newspapers  In  which  the  notice  of  sale  was 
published:  ♦  ♦  •  provided  that  In  publlsh- 
iDg  any  adjournments.  It  shall  not  be  neces- 
sary to  continue  the  publication  of  the  original 
advertisement  of  sale,  but  a  statement  of  the 
parties  to  the  cause,  and  tbe  time  and  place 
of  such  adjournment  shall  be  sufficient." 
Beading  the  caption  with  It  as  we  must,  this 
notice,  although  awkwardly  phrased,  seems  to 
UB  to  be  a  publication  of  adjournment  In  full 
compliance  with  the  statute.  The  order  ap- 
pealed from  will  be  affirmed. 


WHINTATBS  T.  WHINTATBi 
fCourt  of  Chancery  of  New  Jersey.    Oct  12. 

189a)  . 

Divorce — Desbrtios. 

A  bosband  left  bis  wife  because  be  was 
dfssntisfied  with  her.  Almost  immediately 
tlitTPiifter  he  began  to  search  for  evidence  of 
lier  iofldelity.  He  claimed  to  have  told  her, 
wlfa  IfnviuK.  that  if  she  would  leave  ber 
ni.ibtr's  iitiite.  where  they  were  iivine.  that 
he  wfiiilil  provif]t>  a  home  for  her,  which  the 
^■"ife  ileiiioil.  The  husband  gave  aa  a  rea- 
"^•Q  for  lioKiriuz  to  remore  from  ber  mother's 
*!>.it  his  wife  was  fallini;  in  had  ways,  and  that 
liT  mother  was  fhicMine  her,  bat  he  seemed 
to  have  been  on  frieniUy  terms  with  bis  moth- 
er-in-law. There  was  evidence  that  on  tbe 
<lay  before  tbe  huahnod's  departure,  in  answer 
I'l  a  question  of  his  wife,  he  said  "I  am  go- 

and  that's  aU  there  b  about  tt."  BOd, 
*tiat  he  deserted  tbe  wife. 

Suit  by  Susie  Whinyates  against  George 
Wblnyates.   Decree  for  petitioner. 

(iarrick  &  Ewald,  for  petitioner.  J.  W. 
liiasell.  for  defendant 

STEVENS,  V.  a  Petitioner  and  defendant 
were  married  on  October  15,  1SS8.  They  liv- 
ed together  In  Jersey  City,  at  the  home  of 


petltlcmer's  mother,  ex(*ept  for  a  few  weeks, 
until  November  7,  1893.  On  that  day  the  de- 
fendant left  and  did  not  return.  On  April 
20,  1894,  he  instituted  a  suit  against  his  wife 
for  divorce  on  the  ground  of  adultery,  and 
was  defeated;  the  decree  in  favor  of  Mrs. 
Whinyates  being  made  January  17,  1805.  The 
petition  In  the  present  case,  alleging  deser- 
tion of  the  wife  by  the  husband,  was  filed  on 
December  14, 1895,  and  the  question  is  wheth- 
er, for  tbe  two  years  preceding  that  date,  the 
defendant  did  In  fact  desert  his  wife. 

Two  things  are  admitted  by  both  parties: 
First,  that  defendant  finally  left  his  wife's 
home  on  November  7, 1883;  and,  second,  that 
be  left  It  In  consequence  of  dissatisfaction  on 
his  part  with  his  wife's  actions.  The  parties 
give  different  reasons  for  this  dissatisfaction, 
but  agree  that  It  existed.  There  Is  another 
thing  that  Is  admitted  by  defendant,  viz.  that 
the  intent  to  permanently  separate  himself 
from  his  wife-^hat  that  is.  In  legal  phrase, 
to  desert  her— existed  shortly  before  he  com- 
menced his  suit  against  her  In  April,  1804, 
For  18  months,  therefore,  prior  to  the  com- 
mencement of  the  present  suit,  the  Intent  to 
desert  Is  clear,  and  the  question  Is  narrowed 
down  to  this:  Did  such  Intent  exist  from  No- 
vember, 1893,  to  April,  1894?  After  some 
hesitation,  I  have  come  to  the  conclusion  that 
the  evidence  shows  that  it  did.  The  defend- 
ant admits,  as  I  have  already  said,  that  he 
left  his  wife's  home  because  he  was  dissat- 
isfied with  ber.  He  had  left  twice  before,  in 
tbe  preceding  six  months,  but  returned.  He 
says  that  at  the  time  he  finally  left  he  told 
her  that  he  would  provide  her  with  a  home.  If 
she  would  leave  her  mother's  house,  and  that 
she  refused  to  go.  This  the  wife  denies.  She 
says  that  she  was  witliog  to  go  with  him  to 
any  home  he  would  get  for  her.  The  reason 
he  gives  for  desiring  her  to  leave  ber  mother's 
home  is  that  she  was  falling  Into  bad  ways, 
and  that  her  mother  was  shielding  her.  I* 
cannot  believe  that  the  defendant  really 
thought  that  his  wife  would  be  less  exposed 
to  temptation  away  from  her  mother's  house 
than  there.  He  was  a  brakeman  on  the 
Pennsylvania  R.illrond,  at  work  about  12 
hours  each  day.  He  must  certainly  have  seen 
that  his  wife,  away  from  her  mother's  home,  . 
would  have  been  more  free  from  restraint 
than  she  would  have  been  at  that  home. 
There  she  had  not  only  ber  mother  to  exercise 
a  restraining  Influence  over  her,  but  also  her 
Bisler  and  her  sistt^r's  bushaiid,  the  witness 
William  Tompkins.  The  defendant  did  not 
quarrel  with  bis  mothcr-lo-law.  On  the  con- 
trary, he  appears  to  have  been  on  excellent 
terms  with  her  aud  the  rest  of  the  family. 
When  he  left  on  the  two  prior  op<'a8lon8  he 
did  not  ask  his  wife  to  go  with  hhn.  When 
he  left  the  third  time  I  think  It  was  simply 
beoaiise  lie  was  diss-itisflpd  wllh  her  for  tbe 
reasons  Klven  in  the  evMenee  hy  both  parties, 
ami  bennife  he  no  loncer  desired  her  sucfety. 
Aliiiiist  ininu'dlati'Iy  he  bcgnn  to  search  for 
evidence  of  bur  lulldellty,  aud  in  that  condl- 


Digitized  by 


Google 


864 


41  ATLANTIC  BEPOHTBR. 


(N.J. 


tion  of  mind  It  Is  not  likely  that  he  entertala- 
ed  any  real  wish  to  live  with  her.  No  one 
tefltlfies  to  having  heard  him  offer  her  a  home 
elsewhere,  and  Mr.  Tompkins,  a  very  Intel- 
ligent and  respectable  witness,  says  that  on 
the  day  before  blB  departure,  In  reply  to  a 
question  of  Mrs.  Whinyates,  he  heard  him 
say:  *1  am  going,  and  that's  all  there  Is 
about  It  I  am  going  to-morrow."  I  wUI  ad- 
Tlse  a  decree  for  petitioner. 


BEOAM  T.  FALa 
(Snpreme  Conrt  of  New  Senej.  Oct  19;  189a.) 
IRJDBT  TO  Ehpiati— AsnniPTioil  aw  Bisks— Ap- 

PBECIATIOX  OP  DaHSIR— DlRECTIXO  VSUDICT. 

1.  In  the  relation  of  master  and  serT&nt, 
whatever  may  be  the  negligence  of  the  master 
to  exercise  reasonable  care  to  proride  a  safe 
pihce  for  hla  servant  to  perform  hfs  work  In, 
or  to  provide  safe  alliances  Cor  him  to  do  his 
work  with,  still  when  the  risks  of  danger  aris- 
ing are  incidental  to  the  employment,  and  ob- 
vioas  to  the  servant,  or  discoverable  br  the 
exercise  of  ordinary  care  on  the  part  of  the 
servant,  the  neglect  ot  the  mastw  cannot  be 
made  the  basis  of  an  action  for  damages  for 
injuries  canted  by  sncfa  risks.  In  law  taej  are 
assumed  by  the  servant  when  he  enters  and 
continues  In  the  employment. 

2.  When  the  danger  Is  latent  and  concealed, 
and  the  facts  are  audi  that  the  master  did  not 
have  any  knowledge  <tf  ft.  and  the  facta  are 
not  sneh  that  tlie  maito',  im  tbe  ezerdBe  of 
reasonable  care,  should  have  known  of  It,  or 
should  have  been  put  upon  an  Inquiry  to  ascer- 
tain the  danger,  the  servant  cannot  recover  for 
injuries  arising  from  sBdi  danger.  When  the 
servant  and  master  have  a  like  knowledce  and 
appreciation  of  the  danger  existing  In  the  em- 
ployment, there  can  be  no  recoverr  of  damages 
by  the  servant  for  injuries  arising  therefrom. 

8.  Where  a  workman  digging  a  deep  tr«ich 
for  a  sewer,  through  soil  the  character  of  which 
he  can  observe,  with  full  knowledge  of  the 
nature  of  his  employment,  and  the  manner  in 
which  it  is  being  conducted,  he  cannot  recov- 
er for  iDjaries  arising  from  dangers  which  were 
obvious  to  him,  or  which  he  could  obsnre  or 
discover  In  the  exercise  of  ordinary  care.  He 
must  show  some  facts  from  which  the  Jury 
can  infer  or  conclude  that  there  was  latent  ur 
concealed  danger,  of  which  the  master  had 
knowledge,  or  should  have  had  knowledge,  and 
from  which  latent  or  concealed  danger  the 
master  failed  to  ezerdse  reasonable  precau- 
tions to  protect  him  in  Us  employment 

4.  Under  the  principles  of  law  well  establish- 
ed, and  heretofore  universally  applied,  when 
there  are  no  facts  upon  which  reasonably  and 
legitimately  a  liability  can  be  based,  it  becomes 
the  duty  of  the  court  either  to  order  a  judg- 
ment of  nonsuit  or  direct  »  verdict  in  favor 
of  the  defendant 

(Syllabus  by  the  Conrt) 

Error  to  circvft  conrt  Essex  connty;  Child, 
Judge. 

Action  by  Dominico  Palo  against  Thomaa  J. 
Regan  to  recover  damages  for  persMial  in- 
juries. Plaintiff  had  judgment  and  defend- 
ant brings  error.  Reversed. 

Argued  February  term,  1888,  before  LIF- 
PINOOTT.  OUMMEKE,  and  LDDLOW,  JJ. 

Depue  A  Parker,  for  plaintiff  In  error.  Wal- 
ter J.  EnlEht  toi  defendant  In  error. 


LIPPINCOTT,  J.  In  this  case  Dominico 
Palo,  the  defendant  in  error,  the  plaintiff  be- 
low, recovered  a  Jndgment  In  the  Essex  cir- 
cuit court  against  Thomas  J.  Regan,  the 
plaintiff  in  error,  the  defendant  below.  Upon 
this  Judgment  a  writ  of  error  was  cmed  out 
for  a  review  in  this  conrt.  In  the  trial  court 
motion  was  made  for  nonsuit  and  for  the  di- 
rection by  the  court  at  the  close  of  the  evi- 
dence on  both  sides  of  a  verdict  for  the  de- 
fendant Both  motions  were  refused,  and  er- 
rors have  been  assigned  In  respect  to  the  rul- 
ings of  the  trial  court  upon  these  motions. 
As  the  close  of  the  case  of  the  plaintiff  be- 
low the  evidence  showed  that  he  was  the  serv- 
ant of  the  defendant  below  mgaged  In  ex- 
cavating a  deep  sewer  trench  In  Jersey  street 
In  the  town  of  Harrison,  when  one  aide  of 
tbe  excavation  caved,  and  burled  the  plain- 
tiff, and  Injured  him.  He  had  been  engaged 
to  work  and  was  working  for  the  defendant 
on  the  day  preceding  tbe  Injury,  The  work 
of  excavating  the  sewer  trench  had  proceed- . 
ed  to  a  considerable  extent  before  tbe  ac- 
<^dent  and  a  portion  of  tbe  sew^  bad  been 
constructed  therein,  and  the  work  was  being 
continued.  Tbe  excavation  was  being  made 
ahead  of  the  portions  of  the  trench  where 
the  work  of  constructing  the  sewer  with 
brick  masonry  was  being  carried  on  by  other 
workmen.  The  general  depth  of  the  excava- 
tion was,  when  completed  for  the  construc- 
tion of  the  sewer,  about  16  feet  On  the  day 
of  the  accident,  or  the  day  preceding,  tbe 
plaintiff,  with  other  workmen,  began  tbe  ex- 
cavation of  a  new  section  or  portion  of  this 
trench.  In  doing  this  they  commenced  to  dig 
at  the  surface,  and  bad  excavated  to  about 
the  depth  of  10  feet,  when  one  side  caved  In. 
This  section  was  from  45  to  50  feet  In  length. 
Along  this  line  no  bracing  or  sheathing  had 
been  placed  to  protect  tlie  aides  of  the  exca- 
vation from  caving.  The  evidence  shows  that 
on  this  work  where  this  excavation  was  going 
on  no  shoring  or  bracing  had  been  placed.  On 
other  imrtlons  of  the  work,  after  It  had  been 
excavated  to  certain  depths,  certain  bracing 
bad  been  pot  in,  principally  to  protect  the 
workmen  who  were  engaged  in  the  construc- 
tion of  the  brick  sewer  In  tbe  bottom  of  the 
excavation  from  tbe  caving  or  falling  of  tbe 
aldea  thereof.  The  plaintiff  was  about  48 
years  old,  and,  so  far  as  the  evidence  shows, 
or  so  far  as  any  contention  was  made  In  this 
behalf.  It  does  not  appear  that  he  was  one 
inexperienced  In  or  Ignorant  of  the  character 
of  the  work  In  which  he  was  ragaged.  No 
claim  for  recovery  was  made  on  the  ground 
that  because  of  such  reasons  he  was  oitltled 
to  any  Instruction  In  relation  to  the  dangers 
of  the  employment  or  needed  any  warning  In 
respect  thereto.  He  testifies  himself  that  be 
noticed  the  character  of  the  soil  through 
which  the  excavation  was  being  made;  that 
at  tbe  top,  and  for  a  little  distance  beneath 
tbe  surface.  It  was  hard  earth;  this  continued 
half  way  down  the  excavation;  below  thift 
was  a  gravel  formation,  and  bUU  lower  down 
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It  was  composed  ot  .jalcluand.  Be  observed 
tbat  on  theportloavtaere  the  sewer  pipes  were 
being  laid  by  other  workmen  tbe  sides  were 
sbored  sp  wltb  planks.  These  facts  concln- 
sively  api>ear  from  the  evidence  ot  the  plain- 
tiff and  the  evidence  of  other  witnesses  In  his 
behalf.  The  street  was  38  feet  wide  from 
curb  to  cnrb,  and  this  sewer  excavation  was 
being  made  In  the  middle  of  the  street  There 
is  other  evidence  showing  that  to  some  extent 
the  street  was  a  fllled-ln  street,  and  It  was 
clearly  apparent  that  the  earth  In  some  parts 
throngb  which  this  section  of  the  excavation 
was  being  made  wu  quite  soft  in  Its  nature. 
The  evidence  Is  quite  conclnsive  that,  without 
shoring  or  bracing,  the  work  was  very  dan- 
gerous. Tbe  evidence  of  tbe  superintendent 
of  tbe  construction,  a  civil  engineer,  shows 
that  ft  conid  be  excavated  only  to  about  the 
depth  of  10  feet  safely  without  bracing,  and 
that  the  character  of  the  soil  and  earth 
throtigh  which  the  excavation  was  being 
made  was  such  as  to  render  the  work  ob- 
viously dangerous,  unless  protected  by  brac- 
ing the  sides  of  the  trench.  This  was  ob- 
tIous  to  any  one  working  In  It 

These  facts  fully  appear  in  the  evidence  on 
the  part  of  the  plaintiff.  The  caving  which 
caused  the  accident  and  Injury  to  the  plain- 
tiff commenced  either  In  the  middle  or  at  the 
bottom  of  tbe  trench,  and  proceeded  upwards, 
and  extended  outwards  Into  tbe  side  of  the 
trench  some  five  or  six  feet  The  earth  as  It 
was  excavated  from  the  trench  was  thrown 
up  on  that  side  a  few  feet  distant  therefrom. 
Some  few  years  ago  a  water  pipe  had  been 
laid  In  tbe  street,  about  nine  feet  distant  from 
and  parallel  with  the  excavation,  and  between 
four  and  five  feet  below  the  surface.  It  Is  not 
shown  that  this  fact  caused  or  contributed  to 
the  caving  In  of  this  trench  or  excavation  in 
wbtcb  the  accident  bapi»ened,  nor  Is  there 
any  fact  In  the  case  from  which  even  such 
an  Inference  conld  be  derived,  or  that  the 
defendant  had  any  knowledge  of  any  such 
form^  excavation,  or  any  fact  brought  to 
his  knowledge  which  would  put  him  upon 
any  Inquiry.  It  Is  entirely  clear  tiiat  the 
knowledge  in  this  respect  of  the  servant  and 
master  was  equal  and  alike,  and  both  were 
entirely  Ignorant  of  any  danger  existing  In 
relation  to  this  former  excavation,  and  If  It 
could  be  said  that  the  defendant  bad  failed 
to  exercise  reasonable  care  to  keep  the  exca- 
vation In  a  safe  condition  for  bis-  workmen. 
It  can  be  Just  as  strongly  urged  that  the 
plaintiff  had  faUed  to  exercise  ordinary  care 
and  observation  to  protect  himself.  Under 
the  circumstances  of  this  case  It  would  have 
been  very  difficult  for  the  learned  trial  Jus- 
tice to  have  submitted  either  question  to  the 
jury. 

The  evidence  in  behalf  of  the  defendant, 
after  the  motion  for  nonsuit  had  been  denied, 
does  not  materially  vary  the  facts  shown  in 
behalf  of  tbe  plaintiff.  It  Is  directed  to  prove 
the  exercise  of  reasonable  care  on  the  part  ot 
(he  defendant  In  taking  the  nsnal  prccautlona 


to  protect  his  workmen  from  dangers  arising 
from  the  work.  The  whole  evidence  shows 
that  this  work  at  this  place  was  obviously  of 
a  dangerous  character,  and  that  all  the  dan- 
gers of  this  work  were  obvious  to  the  plain- 
tiff. The  rule  Is  that  It  la  tbe  duty  of  the 
employer  to  exercise  reasonable  care  to  pro- 
vide a  safe  place  for  his  servant  to  [>erform 
his  work,  and  to  adopt  such  means  and  ap- 
pliances as  will  Insure  reasonable  safety  and 
protection  to  him.  Van  Steenburgh  v,  Thorn- 
ton, 29  Yroom,  IGO.  And  In  this  respect  the 
negligence  of  any  one  to  whom  this  duty  Is 
delegated  to  be  performed  Is  Imputable  to 
the  employer.  Id.;  Steamship  Co.  v.  Inge- 
bregston,  57  N.  J.  Law,  400,  31  Atl  619.  But 
the  application  of  this  rule  is  emphatically 
modified  by  another  one,  and  that  le  that  if 
tbe  risks  of  danger,  whatever  they  may  be, 
and  however  extraordinary  they  may  be,  are 
Incident  to  the  employment,  and  obvious  to, 
or  can  be  perceived  by,  the  servant  In  the 
exercise  of  bis  senses  and  the  use  of  ordinary 
care  and  circumspection,  the  servant  Is  with- 
out remedy  because  of  the  master's  negli- 
gence. A  comparison  of  risks  Is  not  admis- 
sible in  this  state,  and  tbe  question  cannot 
arise  whether  tbe  master  was  more  or  less 
to  blame  than  his  servant,  where  there  Is, 
on  the  one  hand  negligence  In  this  respect 
and  on  the  other  hand  a  disregard  of  obvious 
risks.  The  application  of  these  rules  of  law, 
now  so  well  established,  prevents  a  recovery 
In  this  case.  The  facts  are  not  diluted,  and 
they  show  that  the  excavation  In  Itself  was 
an  obviously  dangeroua  work.  The  excava- 
tion was  both  narrow  and  deep.  The  char- 
acter of  the  soil  through  which  it  was  being 
made  was  such  that  there  existed  a  dearly 
obvious  danger.  Ordinary  observation  dem- 
onstrated this  fact  The  plaintiff  saw  that 
tbe  excavation  upon  which  he  was  working 
was  not  braced,  nor  was  he  In  any  wise  pro- 
tected from  Its  danger.  In  the  presence  and 
with  the  knowledge  of  this  danger  he  con- 
tinued In  the  employment,  and  the  circum- 
stances by  which  he  was  surrounded,  and 
which  were  plainly  discernible  to  bim,  were 
such  that  he  conld  not  at  all  rely  upon  the 
presumption  that  tbe  defendant  had  furnish- 
ed a  safe  place  for  him  to  work.  The  aldea 
of  the  trench,  unsupported,  were  IlaUe  to 
cave  at  any  moment  He  sow  tbe  character 
of  the  soli,  the  width  and  depth  of  the  ex- 
cavation, and  tbe  place  where  the  earth  which 
had  been  excavated  was  placed,  and  he  bad 
equal.  If  not  greater,  knowledge  than  the  de- 
fendant of  tbe  dangers  of  tbe  work  as  It  pro- 
ceeded. The  risk  of  danger  from  which  he 
suffered  was  entirdy  apparent  to  him.  He 
exercised  tbe  choice  of  going  on  with  his 
work,  taking  these  risks  upon  himself,  and 
this  position  In  law  leaves  him  entirely  rem- 
ediless for  his  injuries.  Tbe  case  of  Van 
Steenburgh  v.  Thornton,  58  N.  3.  Law,  IGO,  33 
Atl.  380,  has  been  >much  relied  on  by  the  de- ' 
fendant  In  error,  but  this  case  Is  clearly  dls- 
tlngulshable  from  the  one  now  in  band.  Id 


Digitized  by 


Google 


866 


41  ATLANTIC  REPOBTBR. 


(N.J. 


that  esse  the  evidence  tended  to  show  that 
the  boss  of  the  defendant  knew,  or,  from  the 
facts  of  which  he  had  knowledge,  should  have 
known,  of  the  existence  of  the  parallel 
trench,  which  rendered  the  excavation  in 
which  the  plaintiff  was  working  dnngerous, 
and  the  evidence  was  such  that  It  was  for  the 
Jury  to  determine  whether  the  Injury  arose 
from  this  danger,  which  was  entirely  un- 
known to  the  servant  and  against  which  It 
became  the  duty  of  the  defendant  to  protect 
him,  and  In  this  respect  the  negligence  of  the 
boss  to  so  protect  the  servant  was  the  negli- 
gence of  bis  employer.  It  will  be  wen  that 
In  the  case  In  hand  no  sncb  facts  appear  as 
will  permit  the  application  of  the  principle 
which  governed  In  the  case  ot  Van  Steen- 
burgh  T.  Thornton.  The  focts  In  tbia  case  are 
not  tuch  88  to  give  rise  to  the  qnestlon  which 
was  raised  and  discussed  In  the  case  of  Van 
Steenbnrgh  v.  Thornton,  and  there  are  no 
facts  upon  which  an  Inference  can  be  baaed 
that  any  such  cause  oi>erated  to  cause  the 
caving  In  of  this  trench,  or  that  the  defendant 
knew,  or  ought  to  have  known,  of  tlie  exis- 
tence of  tile  former  excavation.  In  this  re- 
spect, as  to  the  existence  of  the  fonn»  ex- 
cavation, or  of  any  danger  arising  from  It, 
both  the  plaintiff  and  defendant  were  without 
any  knowledge  whatever;  nor  were  they  In 
any  position  In  which  they  onght  to  have 
known  of  It;  and  therefore  no  duty  existed 
In  relation  to  tt,  nor  did  any  liability  arise 
In  respect  to  It  »  the  part  of  the  defendant 
The  eonclusI(m  reached  Is  that  there  existed 
legal  error  In  tiu  refusal  of  the  learned  trial 
judge  to  direct  a  nontnlt  or  a,  verdict  for  ttie 
defendant  The  judgment  of  the  circnit  court 
Is  reversed,  and  a  venire  de  novo  awarded. 


AVON  BY  THE  SEA  LAND  &  IMPROVB- 
MKNT  CO.  V.  FINN. 

(Conrt  9t  Bntun  and  Appeals  of  Mew  Jetwer. 
Sept  SO,  1888.)- 

MoRTOies— Default— Relbabb  ik  Pakobls. 

A  covenant  In  a  mortKase  bonnd  the  mort- 
gairee  to  release  any  part  ot  the  mortjraged 
premises  "at  any  tfnae  during  the  existence  or 
continuance"  of  the  mortgage,  on  tender  of  a 
part  of  the  mortgage  debt  at  a  rate  based  on 
the  quantity  of  land  released.  The  mortgage 
being  overdue,  a  foreclosure  anit  was  begun; 
and  after  the  complainant  was  entitled  to  a  de- 
cree the  defendant  sold  aeverai  lots  of  the 
mortgaged  land,  made  tender,  and  demanded  a 
release,  which  was  refused.  Twenty  days  la- 
ter the  complainant  took  a  decree,  and  the 
property  was  advertised  for  aaie.  Two  days 
before  the  sale  day  the  defendant  petitioned 
that  the  decree  might  be  opened  to  permit  an- 
swer and  cross  bill,  in  order  to  compel  a  re- 
lease. Held,  on  appeal,  that  such  petition  was 
properly  denied. 

(Syllabus  1^  the  Court.) 

Appeal  tnm  conrt  of  chancery. 
BUI  by  Mn.  Ann  Finn  against  the  Avon  by 
One  Sea  Land  &  Improvement  Company  to  fore- 


close. Decree  for  complainant,  and  defendant 
appeals  from  an  order  denying  Its  petition  t» 
open  the  decree  and  permit  It  to  answer, 
and  also  from  the  discharge  of  an  order  stay- 
ing a  sale  of  the  property.  Affirmed. 

On  March  23,  1882.  Thomas  W.  Finn  gave 
his  bond  to  Ann  Swanton,  conditioned  for  the 
payment  on  July  25,  1887.  of  an  indebted- 
ness of  $35,000,  and  secured  the  same  by 
mortgage  of  certain  lands  In  Monmouth 
county.  The  mortgage  contained  a  covenant 
by  the  mortgagee  to  release  to  the  mortgagor, 
his  heirs  and  assigns,  "at  any  time  during  the 
existence  or  continuance"  of  the  mortgage, 
any  part  of  the  mortgaged  [demises,  on  pay- 
ment therefw,  on  the  mortgage  debt  at  the 
rate  of  91,000  per  acre.  On  July  28,  1882, 
Finn  conveyed  the  mortgaged  premises  to 
Edward  Batchelor.  In  1883  Betchelor,  then 
owning  the  same  and  adjoining  lands,  made 
and  filed  a  map  of  the  whole,  showing  streets, 
blocks,  and  lots,  and  proceeded  to  develop  the 
property  and  to  sell  lots,  which  Mrs.  Swan- 
ton  released  on  request  On  June  26,  1891. 
Mrs.  Swanton  assigned  the  bond  and  mort- 
gage to  Ann  Finn.  On  February  19.  188^ 
Batchelor  conveyed  what  remained  of  the 
mapped  property  to  the  Avon  by  the  Sea 
Land  &  Improvement  Company.  In  and 
1895  tbat  company  conducted  auction  sales, 
and  Mrs.  Finn  released  from  h^  mortgage 
the  lots  Bold.  On  May  14,  1887,  Mrs.  FiniL 
began  foreclosure  In  the  court  of  chancery. 
The  Avon  Company,  sole  defendant  was  duly 
served  with  subpoena  to  answer,  returnable- 
June  3d,  and  failed  to  appear.  On  Septem- 
ber 22d  decree  was  taken  to  sell  so  mnch  of 
the  uureleased  lands  as  would  be  sufficient 
to  raise  and  satisfy  $24,320.40  remaining  dne 
upon  the  mortgage,  with  Interest  and  costs;, 
and,  under  execution  Issued  on  such  decree., 
the  property  was  advertised  for  sale  on  No- 
vember 22d.  Two  days  before  the  sale,  day 
the  Avon  Company  ffied  a  petition  to  opea 
the  decree  and  ];>ermlt  answer  and  cross  bill. 
In  order  to  compel  a  release  of  certain  lots 
represented  to  have  been  struck  off,  at  prices 
not  stated,  at  auction  sales  conducted  by  the 
company  In  the  previous  July.  It  was  al- 
leged In  the  petition  that  such  sales  bad  been, 
made  free  from  Incumbrances,  with  the 
knowledge  of  the  complainant  and  without 
objection  by  her,  but  that  on  September  2d, 
when  she  was  tendered  on  her  debt  the  suok 
of  $3,850  (being  sufficient  to  pay  for  these  lots 
at  the  rate  of  $1,000  per  Kcre,  and  to  cover 
all  Interest  and  costs),  she  had  refused  a  re 
lease.  This  appeal  Is  from  the  denial,  after 
hearing  on  affidavits,  of  such  petition,  and 
the  discharge  of  a  temp<»-ary  stay  of  the 
sale. 

C.  L.  Gorbin,  for  appellant  Walter  Bt^rt. 
far  respondent 

COLLINS.  3.  (after  stating  the  facta).  We 
see  no  reason  to  question  the  propriety  of 
the  order  from  which  this  appeal  was  taken. 
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Tbe  affidavlto  dlaclose  no  reasonable  excuse 
for  the  vpellflnt's  Inaction  between  tbe  time 
of  the  last  sale  of  lots.  In  July,  and  the  ten- 
der  on  September  2d,  and  no  excuse  whatev- 
er for  permitting  the  taking  of  the  decree 
nearly  three  weeks  later,  and  delaying  appli- 
cation to  open  such  decree  nntD  the  ere  of 
the  adTeitised  sale.  Laches,  although  not 
always  fatal  to  an  aK>lIcatIon  to  open  a  chan- 
cery decree,  or  to  an  appeal  from  a  refusal 
to  open  snch  a  decree  (Day  t.  Allaire,  SI 
N.  J.  Eq.  803,  S15),  Is  nerertheless  to  be  con- 
sidered; and  a  decree  soflered  by  default 
without  TBlId  excuse  should  not  be  opened, 
even  although  strictly  there  may  be  a  de- 
fense. If  to  permit  the  decree  to  stand  win 
work  no  Injustice.  Vanderreer  r.  Holcomb, 
22  N.  J.  Eq.  6S5;  Boynton  Sandford's  Bx*f, 
28  N.  J.  Eq.  181,  affirmed  Id.  692.  The  mort- 
gage in  this  case  was  long  orerdue,  and  tiie 
complainant  was  even  entitled  to  a  decree  at 
the  time  of  the  experiment  of  the  auction 
sales.  Ndther  the  fact  that  the  mor^^agee 
had  giren  releases  after  the  niortgage  was 
overdue,  nor  the  fact  that  she  made  no  ob- 
Jcctltm  to  the  terms  of  the  auction  sales,  gave 
the  aiq)eUant  any  anbstantlTe  right,  or  cre- 
ated an  estoppel  tndesbnctlble  by  laches. 
The  most  that  the  ajnwlUnt  could  fairly  hare 
a^ed  was  a  sale  In  lota  by  the  map,  and 
for  Oiat  relief  it  was  not  necessu^  to  open 
the  denee.  Aa  a  sale  could  have  been  bad 
almost  Immediately,  at  the  time  of  the  appli- 
cation to  open  the  decree,  and  the  appellant 
could  bare  protected  Its  auction  sales  by  bid- 
ding tm  the  lots  sold  tbe  prices  at  which  It 
bad  sold  them.  It  Is  evident  that  the  pur- 
pose of  exacting  Oie  release  was  that  the 
appelant  might  gain  tlie  profit  on  such  sales 
above  the  sum  tendered,  thus  leaving  the 
mortgagee  to  the  haxard  of  securing  the  rest 
of  bar  debt  from  the  sale  of  tbe  residue  of 
the  land.  We  tiiiuk  that  a  court  of  equity 
could  not  reasonably  be  required  to  open  a 
rqrular  decree  permitted  by  the  defendant's 
lacbes  In  order  to  belp  the  aceompUsbment 
of  that  result  The  equity  the  appellant  had 
in  the  mortgaged  premises  after  condition 
broken  was  an  eq:uity  of  redemption  from  the 
mortgage  debt,  not  an  equity  to  compel  a  re- 
lease that  might  Impair  the  mortgagee's  se- 
curity. If  It  was  desired  to  protect  the  pur- 
chasers of  lots  sold  at  the  auction,  as  ter  as 
practicable,  that  might  have  been  easily  ac- 
complished asking  that  tbe  other  lets 
should  be  first  sold.  We  do  not  say  that 
timely  answer  and  cross  bill  would  have 
availed  the  a]K>ellant  If  the  peculiar  lan- 
guage of  the  covenant,  to  release  during  the 
**alstence  m  continuance*  of  the  mortgage 
may  be  interpreted  to  extend  the  covenant  to 
a  time  after  condition  broken.  It  would  hard- 
ly carry  It  beyond  the  filing  of  the  bin  to  fore- 
close. So  far  as  the  mortgagee  was  con- 
cerned, that  was  a  decisive  step  towardo 
devoting  the  security  to  the  debt  Delay  of 
Judicial  procedure  Is  mere  favor.  The  order 
appealed  from  will  be  affirmed. 


RUNYAN  V.  CBNTRAIi  R.  00.  OF  NEW 
JERSEY. 

(Court  of  Btrrors  and  Appeals  of  New  Jersey. 
Sept  28,  189&) 

0&RRIKB»— CONTKACT  0»  CaBKIAOB— BaOOAQE— 

PiCKAaica  la  Car. 

1.  Upon  a  ticket  delivered  by  a  common  car^ 
rler  of  passengers  to  one  of  its  passengers,  up- 
on the  payment  of  his  tare,  was  printed:  "Good 
for  one  continuous  passage  in  either  direction 
between  New  York  and  Elizabeth,  N.  J."  "No 
stop-off  allowed."  "Free  transportation  allow- 
ed for  160  It>9.  baggage  (wearing  apparel)  only, 
and  company's  liability  expressly  limited  to 
$1  per  lb."  Edd,  that  tbe  reference  to  baggage 
was  notice  of  the  limit  of  accommodation  and 
responsibility,  upon  the  part  of  the  carrier, 
the  passenger  might  hare  with  respect  to  bag- 
gage committed  to  the  custody  of  tbe  carrier, 
and  did  not  restrict  or  in  any  way  affect  the 
common-law  right  of  the  passenger  to  carry 
personal  baggage  with  him. 

2.  The  common-law  right  of  snch  a  passen- 
ger Is  to  take  with  him  his  personal  baggage 
appropriate  to  the  journey  and  its  object;  that 
is,  not  only  wearing  apparel  for  use  and  orna- 
ment, but  other  articles^  all  within  reasonable 
limit  the  use  of  which  is  personal  to  him  dur- 
ing his  journey  and  in  accomplishing  its  pur- 
poses. 

3.  If  a  common  carrier  of  passengers  for  a 
long  time  acquiesces  in  end  makes  accommoda- 
tion for  the  carriage  of  small  packages  of  mer- 
chandise of  its  passengers  in  its  passenger  cars 
as  personal  baggage,  so  as  to  lead  the  passen- 
gers to  accept  and  rely  upon  ita  attitude  in  that 
respect  as  one  of  its  regulations,  it  can  resume 
its  rights  under  tbe  law  only  after  reasonable 
notice  of  its  rescission  of  the  regulation  so 
made. 

4.  A  passenger  refused  admission  to  such  a 
carrier's  cars,  oecause  he  proposes  to  take  with 
him  a  small  package  of  merchandise,  may  put 
In  evidence  the  regnlation  aforesaid  as  a  step 
in  his  proofs,  upon  suit  bronght  on  aeconnt  of 
such  refusal  of  admission. 

Depue,  Gummere,  HendricksiHi,  and  Nixon, 
JJ.,  dissenting. 
(Syllabus  by  the  Court) 

Error  to  circuit  court  Union  coonty;  before 
Justice  Van  Syckel. 

Action  by  Elmer  Bunyan  against  the  Cen- 
tral Railroad  Oompany  of  New  Jersey.  From 
a  Judgment  (tf  nonsuit  plain tUX  brings  error. 
Reversed. 

The  idaintifr  in  error  was  the  plaintiff  be- 
low. He  was  nonsuited  in  the  drcnlt  court 
and  now  assigns  error  In  that  nonsuit  and  in 
the  oveiTullng  of  two  questions  at  flie  trial, 
to  which  reference  win  presenUy  be  made. 
The  facts  in  proof  are  aa  follows:  Elmer 
Runyan,  a  resident  of  the  dty  of  Elisabeth, 
and  the  president  and  treasurer  ot  a  nursery 
company  there,  on  tbe  SOth  of  December, 
1896,  went  to  New  York  City  on  the  railway 
of  the  dtf»dant  a  common  carrier  of  pas- 
sengers. He  paid  tbe  tare  demanded  by  the 
defendant's  ticket  agent  for  an  occnrslon  trip 
to  New  York  and  return,  and  received  from 
that  agent  a  ticket  in  two  parts.  The  part 
concerned  In  this  inquiry  waa  denominated 
the  "Return  Coupon,"  and  contained  th«e 
announcements:  **Good  fbr  one  contlnuoas 
passage  In  either  direction  between  New  York 
and  Elizabeth,  N.  J."  "No  stop-off  allowed." 
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"Free  transportation  allowed  for  150  lbs.  bag- 
gage (wearing  apparel)  only,  and  company's 
liability  expressly  limited  to  $1  per  lb." 
When  he  started  on  his  Journey,  it  was  wet, 
and  he  wore  a  pair  of  rubber  shoes.  It  does 
not  appear  whether  or  not  he  took  any  bag- 
gage with  him  from  Ellzaheth.  In  New  York 
he  purchased  10  pounds  of  nails.  The  pur- 
pose of  this  purchase  does  not  appear.  Be- 
tween &  and  6  o'clock  In  the  evening  he  had 
with  him  a  satchel,  containing  a  pair  of 
gloves  and  some  catalogues  and  papers  per- 
taining to  his  business,  which  had  been  la 
use  by  him,  and  also  two  small  packages,  one 
-of  which  contained  the  nails  he  had  purchas- 
ed, and  the  otiier  a  letter  file  and  the  rubt>er 
shoes  he  bad  worn  from  Elizabeth  In  the 
morning.  At  the  fen?  house  he  exhibited  to 
the  gate  keeper  his  "Betum  Coupon."  It  does 
not  appear  tha.t  the  gate  keeper  saw  the 
satchel  and  bundles.  The  coupon  was  punch- 
ed by  the  gate  keeper,  and  he  was  fwrmltted 
to  pass  upon  the  ferryboat,  and  cross  the  river 
on  it,  without  Interference,  to  the  defendant's 
train  shed,  where,  as  he  was  about  to  pass 
through  a  gate  to  the  cars  for  Elizabeth,  the 
defendant's  agents  refused  to  permit  him  to 
enter  with  his  satidid  and  packages.  Betaln- 
ittg  the  bundles,  after  some  delay,  he  walked 
along  the  defendant's  tracks  a  mile  or  more, 
to  another  station  of  defradant,  called  Oom- 
munlpaw,  followed  by  the  defendant's  agents, 
and  there  paid  the  tiroper  fare  to  the  defend- 
ant's ticket  agent  for  his  transportation  from 
Oommunlpaw  to  Newark,  and  received  a 
tl^et  containing  these  notices:  "Good  for 
one  passage  from  Oommunlpaw,  N.  J.,  to 
Newaik,  N.  J.,  on  a  continuous  train.  Only 
150  lbs.  baggage  (wearing  apparel)  allowed 
each  passenger.  Company's  resiwnslblllty  for 
baggage  limited  to  $1  per  lb.,  unleaa  special 
agreement  be  made."  Shortly  thereafter  he 
attempted  to  enter  a  proper  train  from  Com- 
mmilpaw  to  Newark,  and,  because  he  still  re- 
tained his  satdiel  and  packages,  was  refused 
admission,  and  forced,  by  the  defendant's 
agents,  from  the  steps  of  the  car.  He  then 
paid  another  fare  to  the  d^endant's  ticket 
agent  for  his  transportation  from  Otmimnni- 
paw  to  EUtabedi,  and  received  a  ticket  con- 
taining these  announcements:  "Good  for  one 
continuous  passage  In  either  direction  be- 
tween Oommunlpaw,  N.  J.,  and  Elizabeth,  N. 
J."  "No  stopoff  allowed."  "Only  150  lbs. 
baggage  (wearing  apparel)  allowed  each  pas- 
senger. Company's  responsibility  for  bag- 
gage limited  to  fl  i»er  lb.,  unless  special  agree- 
ment be  made."  Thereupon  he  offered  his 
satchel  to  the  defendant's  baggage  master  at 
Commnnipaw,  and  asked  that  It  be  checked 
as  baggage  to  Elizabeth.  He  was  asked  to 
tell  what  It  contained,  but  refused  to  do  so. 
The  satchel,  however,  was  duly  <Aecked,  and 
taken  in  charge  by  the  defendant,  and  ulti- 
mately carried  by  It  to  Elizabeth.  The  plain- 
tiff retained  the  two  packages,  and  attempted 
to  enter  a  proper  train  of  cars  for  EUsabeth, 
but  was  prerented  by  the  defendant's  agents 


from  so  doing  because  he  had  the  pacfcagea 
with  falm.  The  plaintiff  declares,  in  several 
counts,  upon  the  oontracts  for  transportatioc 
evidenced  by  the  tiiree  tickets  abore  men- 
tioned, and  allies,  aa  the  breadies  of  the 
contracts,  refusal  to  transport  him  wtth  bag- 
gage. His  inslBtence  is  that  It  wu  bis  right, 
under  the  circumstances  of  the  case,  to  be 
transported  together  with  the  satchel  f<nd 
pacluges  be  had,  which  he  kept  in  hta  pos- 
session and  proposed  to  retain  durii^  his 
journey.  During  his  examination  at  the  trial, 
he  was  asked  by  his  counsel  these  questions, 
which  were  objected  to  by  the  defcBdanfs 
counsel,  and  oveiruled  by  tlie  trial  court:  *'Q. 
Had  you  been  accustomed  to  travd  between 
Ellzabetli  and  New  YorfeT*  "Q.  Do  yon  ksiow 
whether  or  not  the  cars-^iassenger  cars— on 
the  Centra]  Railroad,  running  between  New 
York  and  Blinbetta,  have  any  provision  for 
small  packages  in  connection  with  the  seats?" 

Robert  H.  IfcCarter,  for  plaintiff  in  «Tor. 
WlUiam  B.  Oorbio,  for  defendant  In  error. 

McGim  0.  (after  statfaig  the  facts).  It 
does  not  appear  that  either  of  the  three  tl<^- 
ets  held  the  plaintiff  purported  to  be  an 
agreement  between  bhn  and  the  company. 
Each  was  simply  a  receipt  or  token  that 
the  holder  was  mtltled  to  transportation  be- 
tween given  stations  according  to  the  con- 
tract the  law  made  between  him  and  the 
carrier  upon  his  paying  the  lawful  fare, 
which  contained  notices  of  regulations  of  the 
carrier  to  the  effect  that  iSie  passage  ^ould 
be  contlnnons,  and  tiiat  the  holder  might 
have  transported,  without  additional  <Aarge, 
160  pounds  of  wearing  apparel,  onder  limited 
respoustbiUty  upon  the  part  of  the  defendant 
We  do  not  understand  that  this  lastrstated 
regulation  Is  designed  to  reatrlet  or  in  any 
way  affect  the  conmon-Iaw  ri^t  of  tte  pas- 
senger to  cany  personal  baggage  wltti  him. 
We  deem  it  to  simply  state  the  extent  of  ac- 
commodation the  passenger  may  have  with 
respect  to  baggage  committed  to  the  custody 
of  the  defendant  The  notice  la  not  couched 
in  the  language  of  an  agreement  that  It  shall 
be  a  substitute  tor  the  pasaenger's  common- 
law  right,  and  nothing  in  the  case  discloses 
that  tiie  plaintiff  saw  it  and  accepted  it  as 
such  substitute.  We,  then,  deem  tbe  plain- 
tiff to  have  been  a  traveler  vltb  the  rights 
which  the  law  accords.  He  was  mtltied  to 
take  with  him,  for  use,  his  personal  baggage 
appropriate  to  the  Journey,  and  its  object: 
that  Is,  not  only  wearing  apparel  for  use  and 
ornament,  but  also  other  articles,  all  within 
reasonable  limit  the  use  of  which  was  per- 
sonal to  him  during  his  Journey  and  in  ac- 
complishing its  purposes.  To  Illustrate  the 
character  of  such  articles  other  than  wear- 
ing apparel.  It  Is  settled  that  a  sportsman 
Journeying  for  QMirt  may  take  bis  gnu  case 
or  fishing  apparatus  (Hawkins  Hoffman,  6 
Hill,  686);  an  artist  may  take  bis  oasel  wheo 
be  Is  on  a  sketdilng  tour  (HerrlU  t.  OrtnneU. 
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80  N.  T.  019):  a  suTxeon  traTeling  with  troopi 
may  take  bis  sarglcal  Instniments  (BaOtoad 
Co.  T.  Swift.  12  WaU.  262);  and  a  Btudent  In 
parsult  of  itncly  may  take  bis  needed  booka 
and  mamiscripts  (HopUns  t.  Westoott,  6 
Blatchf.  64.  Fed.  Caa  No.  9,692).  Bnt  the 
plaintiff  could  not  take  with  him  as  personal 
baggage  mere  merchandise,  the  use  of  whldi 
was  not  personal  to  him  In  accomplishing  the 
parpose  of  the  Journey  (CoUlns  t.  Railroad 
Ca,  10  Gneh.  606;  Hawkins  v.  Hoffman.  6 
HUl,  686;  Stlmson  t.  Railroad  Co.,  98  Mass. 
83;  Hmnphreys  v.  Perry,  148  U.  S.  627,  13 
Snp..Ct  711;  Fraloff  r.  Railroad  Co.,  100  U. 
8. 24;  Railway  Co.  v.  Keys,  9  H.  L.  Cas.  573); 
nor  articles  Intended  for  use  at  bis  permanent 
abode,  disconnected  with  his  personal  use 
daring  tin  Jonmey,  or  In  acompllshing  Its 
purposes  (Blacrow  t.  Railway  Co.,  L.  R.  6 
Q.  B.  612).  In  the  case  considered,  It  Is 
deemed  that  the  plalntUTs  rubbers  and  gloves, 
and,  as  well,  the  catalogues  and  memoranda 
carried  for  the  business  purposes  of  the  jour- 
ney  (Stiaub  t.  Kendiick,  m  Ind.  226,  23 
N.  B.  79),  were  powual  hagg^;  but  that, 
inasmuch  as  neither  the  nails  nor  the  letter 
file  appear  to  have  had  any  connection  with 
the  personal  use  of  the  idalntlff  upon  the 
journey  or  )n  the  accomplishment  of  Its  par- 
pose^  or  to  be  ai^roprlate  therefor,  we  dean 
that  they  cannot  be  regarded  as  personal  bag- 
gage. The  nails  were  purchased  Immediate- 
ly prior  to  the  plaintiff's  retnm  to  EUsabeth, 
under  circumstances  which  make  It  quite 
plain  that  they  could  hare  been  carried  on- 
ly for  uses  not  personal  to  tbe  plaintiff  either 
during  his  journey  or  In  futherance  of  its 
purposes. 

But  It  Is  Insisted  for  the  plataitlff  that  at 
the  trial  be  offered  to  idiow  that  .the  de- 
fendant had,  by  long-continued  acquiescence 
hs,  and  provision  In  Its  passenger  cars  for, 
the  carriage  of  small  packages  of  merchan- 
dise by  its  passengers,  establlsbed,  as  one  of 
Its  regulations,  that  such  parcels  might  be 
carried  as  personal  baggage,— to  the  end  that 
be  might  urge  that  snch  regulation  gave  him 
a  right  to  carry  the  parcels  In  question  until, 
at  least,  he  shonld  have  timely  notice  of  the 
discontinuance  of  tiie  regulation,— and  that 
such  offer  was  overruled,  emmeously.  This 
offer.  It  Is  claimed,  is  embodied  In  tbe  two 
questions  overruled.  It  is  deemed  that  the 
quMtlons,  though  Introductory,  do  with  snf- 
flcl«it  clearness  onbody  the  offer.  The  trial 
Jodge  does  not  appear  to  have  bad  doubt 
as  to  their  purpose;  otiierwlse,  he  wotdd 
have  called  i^on  counsel  to  state  It  And 
we  think,  also,  If  the  defendant  con^any 
had,  previous  to  the  denial  of  admission  of 
the  plaintiff  to  their  cars  complained  of,  tor  a 
long  time  acquiesced  In,  and  made  aeeom- 
modation  for,  the  carriage  of  small  packages 
cf  mocbandlse  of  Its  passengers  as  personal 
baggage,  so  as  to  lead  them  to  accept  and  rely 
upon  Its  attitude  In  that  respect  as  one  of  Its 
fcgulatlons,  that  It  oould  resume  Its  rii^t 
under  the  law  only  after  reasonable  notice 
dlA^24 


of  Its  resdssloD  of  the  regnlation  so  made. 
It  could  not  suddenly  enforce  the  right  resom* 
ed,  against  jMsasiigers  who  were,  In  good 
faith,  traveling  In  reUsnoe  nptm  the  previous 
r^ulatlon,  without  reuimable  notice,  and 
Ignorant  ot  and  unpr^ared  for,  any  change 
In  It  We  tidnk  that  the  questions  asked 
were  admlstftde  as  a  itbep  In  the  plalntiiTs 
proote,  and  were  wrco^  overruted,-  and  for 
that  reason  that  the  judgment  should  be  !»• 
versed. 

DEPUB,  GUHMBBB,  HBNDBIGK80N,  and 
NIXON.  JJ.,  dissenting. 


SPARKS  V.  Mf^NALD  et  si. 
(Court  ta  Ghsncery  of  New  Jersey.   Oct  11, 
i80&) 

Eqviuau  AssioiwniTs  —  AmmKBTS'  IdBHs— 
Bisar  TO  Sns—SQuiTT. 

1.  A  bill  in  equity  alleged  tliat  a  debtor  of 
the  company  of  which  complainant  was  attor- 
ney verbalv  agreed  with  complainant  that  he 
miiAt  sue  In  the  debtor's  name  C,  who  owed 
tiie  debtor,  for  the  parpoae  of  paying  the  mon- 
eys when  recovered  to  the  company;  that  O. 
settled  withont  anlt,  the  debtor  being  present 
by  a  check  payable  to  complainant  aa  attorney 
of  the  debtor,  which  complainant  indorsed  with 
bis  name  as  attorney  tor  the  debtor  and  then 
with  bis  name  as  attorney  for  the  company; 
that  Immediately  afterwards  defendant  caus- 
ed the  money  to  be  Impounded  as  tbe  money 
of  the  debtor.  Tb«  prayer  was  that  the  mon- 
ey be  decreed  to  be  the  property  of  the  com- 
pany, subject  to  complainant's  claim  for  his 
services  hi  the  matter.  Edd,  that  the  bill  did 
not  present  a  case  for  equitable  c<^nizance, 
since  an  eqaltable  assignment  was  not  shown, 
because  the  payment  to  the  company  was  to 
be  made  after  a  recoveir,  which  predicates  an 
ownership  existing  In  the  debtor,  which  was 
inconsistent  vritii  the  theory  of  a  previous  as- 
signment of  any  kind. 

2.  Funds  collected  for  a  client  may  be  retain- 
ed by  the  attorney  to  satisfy  reasonable  char- 
ges for  his  servlceB,  and  he  may  snccessfnlly 
defend  a  snlt  against  turn  for  the  recovery  of 
any  part  of  such  reasonable  charge  so  retain- 
ed. 

8.  An  attorney  had  money  in  his  possession, 
part  of  which  he  had  a  right  to  retain  for  his 
servtcee  in  collecting  it  If  the  m<mey  belong- 
ed to  his  client  he  was  entitled  to  a  larger  fee 
than  if  it  belonged  to  the  person  for  whom  he 
collected  it  to  be  api^ied  on  a  debt  which  the 
latter  owed  his  client.  Sdd,  that  the  attorney 
could  maintain  a  hill  In  equity  to  establish  an 
equitable  titie  In  Ills  client  by  joining  as  defend- 
ants the  client  and  the  debtor. 

Bin  in  equity  by  Samuel  W.  Sparks  against 
David  L.  McDonald  and  others,  trading  as 
McDonald,  Davis  &  Co.  Motion  under  rule 
213  to  strike  out  the  bllL  Denied.  Leave 
given  to  moving  defendant  to  refuse  to  an- 
svrer  tiie  bill  unless  amraided. 

The  bill,  in  sobstance,  aUcges  that  In  March, 
1896,  one  John  E.  Eaatwick  was  Indebted  to 
the  Camden  I^me  Company,  of  which  Samuel 
W.  Sparks  iras  the  attorney  at  law,  In  the  sum 
of92as;  that  the  C(dllng8Wood  Land  Cmnpany 
was  Indebted  to  Bastwlck,  and  the  Ume  com- 
pany, to  obtain  Its  debt  from  Bastwlck, 
through  prooeedlngi  in  attachment  impound- 
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ed  moDieys  belongtng  to  the  land  company  In 
title  hands  of  one  Davis;  that  Baatwlck  agreed 
that  Sparks  might  bring  mlt  in  his  (East- 
Wlck's)  name  against  the  land  company,  Da- 
vis, and  two  other  persons,  to  the  end  that  any 
recovery  might  be  used  to  pay  the  |285  dne 
the  lime  company  from  Eastwlck;  that  as 
Sparks  was  preparing  to  bring  sach  a  suit  one 
Stevenson,  attorney  at  law  of  the  CoUlngs- 
wood  Land  Company,  came  to  a  settlement 
with  him,  Eastwlck  being  present  and  agreed 
to  pay  $233.90,  and  later  gave  Sparks  a  check 
lo  -the  order  of  Sparks  as  attorney  of  Bast- 
wlck,  which  check  Sparjcs  first  indorsed  with 
his  naftie  as  attorney  of  Eastwick  and  then 
with  hia  name  as  attorney  for  the  Camden 
Lima  Company;  that  immediately  after  the 
dieck  was  delivered,  and  ao  Indorsed.  Steven- 
son, acting  for  McDonald,  Davis  &  Co.,  cred- 
Iton  of  Eastwick,  by  proceedings  In  attach- 
ment caused  the  $233.90  to  be  Impounded  in 
the  hands  of  Sparks  as  the  money  of  East- 
Wtck;  that  Emma  Stntzger  became  an  apply- 
ing creditor  under  that  attachment;  that 
9^ks  claims  $121  to  be  due  to  him  for  Us 
SKTlces  to  the  lime  company  In  and  about  the 
matters  stated,  out  of  the  $233.90,  and  that 
he  should  be  decreed  to  take  that  amount 
from  the  $233.90,  whether  the  said  $233.90  be- 
longs to  Eastwick  or  to  the  lime  company; 
that  Sparks  deposited  the  $233.90  In  this  court 
upon  filing  a  bill  of  Intei^leader  which  was 
dismissed;  that  one  Llpplncott  was  appointed 
receiver  of  Bastwlcfc's  property  In  the  attach- 
ipent  snlt  by  McDonald,  Davis  &  Co.,  and  has 
bronght  nit  against  Sparks  for  the  $233.00 
aa  tfte  property  of  Eastwick.  The  only  de- 
fendants in  the  suit  are  McDonald,  Davis  & 
Co.  and  Emma  Stutzger.  The  bill  prays  that 
the  $238.90  may  be  decreed  to  be  tbe  property 
of  the  Camden  Lime  Cbmpany,  subject  to  the 
(dabn  of  Sparks  for  $121,  and  that  prosecn- 
tton  of  the  suit  by  IJi>pIncott,  receiver,  may 
be  restrained,  and  that  further  relief  may  be 
accorded  as  the  case  may  require.  The  bill  Is 
signed  by  Sparks  as  solicitor  for  himself  and 
tiie  Camden  Lime  Company,  and  Is  Indorsed 
as  between  Sparks  and  the  Camden  Lime 
Company,  complainants,  and  McDonald,  Davis 
&  Co.  and  Emma  Stutzger,  defendants,  and 
with  the  name  of  Samuel  W.  Sparks  solicitor 
pro  se.  In  the  allegations  and  all  formal  parts 
of  the  body  of  the  bill  Sparks  alone  Is  describ- 
ed as  tbe  complainant,  and  alone  addresses 
the  chancellor  as  the  single  "orator."  The 
present  motion  Is  rested  upon  the  ground  that 
the  bill  la  multifarious,  that  It  does  not  dis- 
close a  case  for  equitable  interference,  that 
Sharks  has  a  remedy  at  law,  and  that  the  bill 
Is  In  the  nature  of  an  Interpleader,  and,  such 
a  bUl  having  already  been  dismissed,  the  sub- 
je«t4na1ter  of  Oie  blU  is  rea  adjodlcata. 

George  H.  Pelrce,  for  the  motlou.  Samud 
Sparka,  opposed. 

MeOILL,  Cta.  (after  stating  the  tacts).  Th9 
cODplalnuit  arUently  tntoided  to  dalm  that 


Eastwick  had  nude  an  equitable  assignment 
of  the  $233.90  to  the  Camden  Lbne  Company, 
and  to  seek  tibe  enforcement  of  that  assign- 
ment. The  langnage  of  the  blU  relied  upon  aa 
alleging  snch  equitable  assignment  la  this: 
"Said  Samuel  W,  Sparks,  your  orator  and 
complainant  herein,  being  wholly  nnable,  as 
attorney  of  the  Camden  Lime  Company,  and 
said  lime  company  being  Itself  unable,  to  pro- 
duce proof  of  any  Indebtedness  existing  be- 
tween the  said  CoUlngswood  Land  Company 
and  the  said  John  D.  Eastwick,  entered  Into  a 
verbal  agreement  with  the  said  John  B.  East- 
wick whereby  tbe  said  Sparks  was  granted 
the  privilege  and  right  to  use  tbe  name  of  the 
said  John  E.  Eastwick  aa  plaintiff  for  the  pur- 
pose of  recovering  moneys  due  by  the  Col- 
llngswood  Land  Company,  A.  K.  H.  Doughty, 
tbe  West  Haddenfleld  Land  Co.,  and  G.  Frank- 
lin Davis  to  him,  the  said  John  E.  Eastwick. 
and  for  the  single  purpose  of  paying  said 
moneys,  when  recovered,  to  the  said  lime  com- 
pany." That  Is,  as  I  understand  this  alle- 
gation, Eastwick  agreed  that  Sparks  might 
sue  In  Eastwick's  name  certain  persons  to  re- 
cover money  due  by  those  t>er8ons  to  Bast- 
wick,  for  the  purpose  of  paying  the  moneys; 
when  recovered,  to  the  lime  company.  Then 
follows  this  additional  auction:  **Ib  ac- 
cordance with  said  verbal  agreement,  •  •  • 
and  by  virtue  of  a  former  order  In  writing 
dated  October  81,  1896.  signed  by  the  said 
John  E.  Eastwick,  directing  the  CoUlngswood 
Land  Co.  to  pay  to  the  said  Camden  Ume 
Company  $285."  niese  allegatlottB  are  ndt 
sufficient  to  show  an  equitable  aastgnment  It 
may  be  that  tbe  order  of  October  SL  1895, 
thus  Incidentally  and  vaguely  stated,  has  ajh 
pUcatlon  to  the  Indebtedness  of  $233.90  from 
the  CoUlngswood  Land  Company  to  Eastwick, 
existing  In  1896.  But  such  application  la  not 
shown.  Eastwick  appears  to  have  had  a  pur- 
pose, when  he  authorised  the  suit  In  hla  own 
name,  to  pay  tbe  moneys  that  m^ht  be  re- 
covered to  tbe  lime  company,  hot  the  payment 
was  to  be  made  after  the  recovery,  and  that 
predicates  an  ownership  existing  In  Eastwick. 
which  la  Inconsistent  with  the  theory  of  a  pre-' 
vlous  assignment  of  any  kind.  I  fail  to  find 
any  allegatloos  to  show  either  an  eqnitable  or 
legal  assignment  of  the  $233.90.  The  claim 
Mr.  Sparks  urges  for  himself  Is  compensation 
for  services  out  of  the  $233.90.  Because  of 
the  attachment  proceedings  brought  by  him 
for  iSa  lime  comiumy  against  the  CoUlngs- 
wood Land  Company  his  claim  against  the 
lime  company  for  compensation  for  services 
must  be  greater  than  any  claim  he  can  have 
against  Eastwick  in  regard  to  this  matter,  for 
more  was  done  for  the  lime  company  than 
Eastwick.  It  la  therefore  to  his  Interest  that 
tbe  $233.90  shall  be  adjudged  to  be  the  prop- 
erty of  the  lime  company.  That  establlahed, 
or  if  It  be  established  that  the  money  b^ngi 
to  Eastwick,  aa  he  vlrtuaUy  has  the  mon^ 
In  his  possession,  he  Is  not  under  the  neeeail- 
ty  of  suing  to  establish  bis  dalm.  Re  may  le- 
tain  from  the  $888.90  a  reaaonable  cbaxsa 
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mgittntt  ttw  ownen  tlienot,  and  mccesBfnUar 
^end  a  suit  at  law  agaliut  him  tor  tbe  n- 
corery  of  aaj  part  (tf  auch  reasonable  diarge 
•0  ntalned.  Stmig  r.  Mnndy.  52  N.  J.  Bq. 
633,  81  AO.  611.  Bnt  aa  a  reaaonaUe  zeten- 
tlon  agabut  tbe  lime  campaaj  would  be  grea^ 
« than  a  retention  against  BaatwlCk,  In  order 
to  protect  a  retention  aa  against  the  Ume  com* 
vaa7i  be  baa  a  right  to  ahow  that  tbe  moneTS 
belonged  to  the  lime  company,  and  be  may 
abow  snch  title  in  It  to  be  an  eqoltaUe  one, 
and  nW7  file  bla  bUl  to  eatabllah  It  It  Is  ap- 
parent, however,  that  to  any  aoeh  bin  Kaat 
wick  moat  be  a  party,  and  the  lima  company 
la,  at  least,  a  propor  party.  The  determina- 
tion of  tbe  present  motion  need  now  be  pot 
4mly  npon  the  gronnd  that  tiie  bill  does  not 
present  a  caae  tm  equitable  eognlaance.  I 
wlU  not  dismiss  the  blU,  f or  possibly  Ifr. 
Sparki  may  desire  to  amend  it,  bnt  will  direct, 
as  In  caae  ot  demunw.  that  the  moving  de- 
Coidant  need  not  anaw«  It  Goats  of  the  mo- 
4kHi  win  be  allowed  tbe  moving  defendant 
and  nnta  those  costs  are  paid  no  amendments 
win  be  permitted.  A  notice  of  similar  motion 
in  behalf  of  McDonald.  Davla  ft  Oo.  was  glv- 
an,  bnt  as  It  was  not  an  eight-day  notice^  with- 
in tbe  reanlremort  of  rule  218,  no  costs  wlU 
lie  aUowsd  to  IfcDonald,  Davla  *  Go^ 
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AsBiQaiB  iir  Ihsolvbrct— Rbhotal. 
GIrcumstaDcefl  stated  which  will  Indace  a 
tfontt  of  eqal^  to  ezerdse  Its  general  Jnris- 
•dictkm  over  matters  of  tmit  in  we  ease  ot  an 
anisnee  In  luMlvency,  over  whose  coodnct 
«ia]  statntory  Jnrisdlction  la  given  to  another 
■court,  and  to  remove  such  asslgneck  and  ap- 
point anoAer  in  his  place. 
(Synabna      fbe  Court) 

BUI  by  Florence  B.  Havens  against  Robert 
JL  Slbbald.  Beard  on  bill,  answer,  and 
proofs.  Decree  for  plaintiff. 

cnarence  Kelaey,  for  complainant  B.  K. 
Hart  for  defendant 

FITNBT,  Y.  O.  This  la  a  blU  bronght  by 
aeveial  creditors  of  mie  Havens  against  the 
ilefendant  Bobert  A.  Slbbald,  aa  aaalgnee  of 
Havens,  to  eet  aside  an  asalgument  made  by 
Havena  to  Slbbald  tor  the  benefit  ot  his  cred- 
itors, or,  falling  in  that  to  ranove  Slbbald 
f  ran  hla  office  of  assignee,  on  the  inbound  of 
jnlscondnct  uid  for  an  accounting  by  him  In 
Ahls  conrt  It  was  before  the  court  on  de> 
mnrrer,  aa  reported  sub  nom.  Terhune  v.  SU>- 
teld.  65  N.  J.  Eq.  288, 87  AtL  404.  After  that 
dedslon,  all  of  tbe  complainants  were  dis- 
posed of  and  stricken  from  the  record,  except 
Mrs.  Havens,  Uie  wife  of  tbe  debtor.  Answer 
was  pat  to,  and  the  caae  was  brought  to  trial 
opon  proofa  taken  In  open  conrt 

Gomplalnant  Is  a  creditor  Jay  virtue  of  a 
gmmilssorjr  note  made  by  her  husband  to  h«r. 


dated  on  the  18th  of  March.  1886,  providing 
for  tbe  pi^mait  vt  8140  In  Installmenta.  That 
note  was  ^voi  aa  conalderatlon  for  her  Join- 
ing her  husband  In  a  deed  of  conveyance  to 
Us  sister,  a  Mrs.  OroU.  of  two  lota  of  land 
on  Linden  avwu^  and  also  of  a  conveyance 
ttj  him,  about  the  same  time,  of  some  loto 
<»  Midland  avenue  (all  in  Park  Bldge,  Ber- 
gen county)  to  a  lumber  cmnpany  to  whom 
he  was  Indebted.  OAe  deed  to  Mrs.  Groll  Is 
dated  the  11th,  and  acknowledged  on  tb« 
19th,  of  March,  and  the  consideration  men- 
tioned Is  8200.  Hie  ground  npim  whldi  the 
comidalnant  bases  her  bill  was  partially  stat- 
ed  In  tbe  report  above  referred  to.  The  aa- 
slgnmrot  by  Havens  to  defendant  la  dated 
tbe  21at  of  May.  1896,  and  recorded  on  the 
next  day.  The  gravamen  <rf  ttie  bOl  Is  that 
the  assignment  waa  a  part  of  a  adieme  gotten 
up  between  the  debtor  and  hla  assignee  to  so 
dispose  of  his  proper^  aa  to  defmnd  his 
creditors,  and  that  the  assignee  was,  from  the 
flrst  privy  to  the  intmtlon  ot  tbe  debtWi 
and  has  so  acted  and  cmidncted  himself  as 
assignee  as  to  forward  that  scheme,  and  has 
not  acted  in  the  Interest  of  the  creditors.  A 
variety  of  facts  and  circom stances  are  ad- 
duced to  support  that  view. 

In  the  flrst  place,  the  bill  was  filed  by  sev. 
oral  credlton,  and  one  charge  la  that  the 
d^endant  art  htaoaelf  about  indocbig  those 
creditors  to  withdraw  tb^  dalms,  by  per. 
SDual  appllcaUcm  and  disooaraging  statemento 
of  the  expense  and  llatdUtr  tot  costo  wlilch 
tbey  would  Incur  If  they  proceeded,  and.  In 
one  case,  by  actually  paying  the  claim  out 
of  his  own  pocket;  his  object  being,  as  Is 
argued,  to  embarrass  the  present  complain- 
ant, who  is  poor  and  iUy  able  to  prosecute 
the  litigation  alone.  I  think  that  charge  Is 
substantially  aoetalned  the  proofs.  SoUe- 
ItaUona  of  several  of  the  original  complaii^ 
ante  woe  made  by  defendant  In  person.  Mp- 
tlona  were  made  to  strike  out  the  names  of 
some  of  the  complainants,  on  affldavlte  madp 
by  themselves,  prepared  by  defendant^a  coun- 
sel; and  to  one  Instance  one  ot  those  affir 
davlte  was  ahown  to  be  untrue,  and  the 
dalm  of  one  complainant  (a  noall  (me)  was 
actually  paid  In  full  by  the  defendant 

It  la  further  alleged  that  tbe  asalgnee  pn- 
cured  the  chattels  ot  the  debtor,  which  conalat- 
ed  mainly  at  lumber  to  a  lumbar  yard,  to  be 
appraised  at  a  very  low  rate^  and  aet  off 
$200  out  ot  It  to  the  debtor,  aa  his  exemp- 
tion, 80  that  he  got  among  other  things,  |162 
worth  of  lumber,  as  appraised,  aa  a  part  of 
his  exemption,  when  in  point  of  fact  the 
lumlier  was  worth  and  actually  sold  tor 
twice  tbe  amount  of  tbe  appraisement  and 
that  u  the  debtor  vras  not  living  with  his 
wife,  be  had  no  family,  and  waa  not  entitled 
to  the  enmptlra.  When  ineaaed  at  the  hear- 
ing with  this  view  of  tbe  matter,  the  defend- 
ant stated  that  a  part  of  the  money  which 
Oie  debtor  obtained  from  tbe  sale  ot  the  lum. 
bet  was  paid  to  his  wife,  the  comi^alnant 
No  proof,  however,  waa  offered  to  aupport  of 
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this  itetement,  which  wu  not  made  upon 
personal  knowledge.  The  low  nte  of  ap- 
praisement  was  proTen;  but  it  did  not  appear 
tttat  defendant  was  acflTO  In  procuring  It; 
nor.  on  the  other  hand,  does  It  appear  that  be 
took  any  means  to  procure  a  higher  appraise- 
ment In  the  interest  of  the  creditors;  nor  does 
it  appear  whether  the  fact  that  Havms  and 
his  wif6  were  llrlng  si^rately  was  modified 
by  other  facta  which  Justified  the  setting 
forth  to  blm  of  the  aen^tlfm. 

Another  and  more  aerloua  specification  of 
misconduct  Is  that  one  Reddl^  was  Indebted 
to  Havens,  the  Insolvent  debtor,  and  on  the 
20tb  of  April,  1896,  just  one  month  before 
the  assignment,  he,  with  hla  wife,  conveyed 
to  Mrs.  GroU,  the  aiatex  of  the  debtor,  in 
payment  of  his  debt,  four  bnlldlng  tots  sit. 
uate  on  Colony  avenue,  in  Park  Bldge,  where 
all  ttiese  people  lived;  that  the  ftict  that 
they  were  so  conveyed  to  Mrs.  Oroll  In  tmst 
tor  the  debtor  was  known  to  tiw  assignee  at 
the  time  of  the  asslgnm«it,  and,  if  not,  was 
made  known  to  him  shortly  afterwards,  and 
be  waa  requested  to  proceed  and  procure  the 
'  title  to  those  lots  for  the  benefit  of  the  ered^ 
Itois,  and  has  declined  to  do  so;  and,  in  point 
of  fact,  bhnselt.  aa  agOit  for  Ibvens,  after 
the  assignment  to  wit;  May  27,  1896,  nego- 
tiated a  sale  of  than  to  one  Fre<toan,  for 
9W0,  a  portion  of  which,  to  wit,  f63,  waa 
paid*  and  the  balance  waa  ready  to  be  paid 
or  secured  when  the  transaction  was  arrest* 
ed  by  the  ascntahunent  of  the  fact  that  Mrs. 
GroU  waa  a  married  wmnan,  and  could  not 
make  the  tlfle  without  her  husband,  who 
waa  not  at  hand.  Without  going  into  the 
proven  details  of  the  transacUtm,  I  thhik  thts 
charge  la  fully  sustained  by  the  proofs. 

The  next  specification  of  mlsccoiduct  la  this: 
Aa  befbre  atated,  by  deed  dated  March  11, 
1896,  asknowledged  and  delivered  on  March 
18,  1886,  Havens  and  hla  wife  conveyed  to 
hla  slater,  Mrs.  Oroll,  two  lots,  Nos.  6  and 
T,  on  Linden  avenue,  hi  Park  Bldge,  In  co&> 
8ldemtl<m  of  1200.  No  proctf  was  made  of 
any  con^eration  having  passed  from  Mrs. 
GroU  to  Mr.  Havens,  and  all  the  Indlcatlona 
are  the  other  w^.  m  the  latter  part  of 
April,  188^  the  compUiInant,  Mrs.  Havens, 
Inatituted  proceedings  against  her  husband 
for  support,  before  a  justice  of  the  peace,  and 
he  was  abont  to  be  arrested.  The  husband 
lUiplled  to  the  defendant,  the  assignee,  to  go 
on  his  bond  when  arrested;  and  the  defend- 
ant consented  to  do  ao  upon  bdng  secured. 
According  to  the  defendants  atoffy,  HavHia 
told  defendant  that  his  sister  held  the  title 
to  some  lota  which  she  would  convey  to  him 
aa  securl^.  These  lots  had  been  placed  by 
Haveua  In  defendantfs  hands  as  a  real-eatate 
agent  for  sale,  and  be  had  partly  negotiated 
a  sale  of  them,  aa  shown  by  correepondoice 
in  evidenee,  not  necessary  to  be  aet  out  In  de- 
taa  He  Bweani  that  at  that  time  Havens 
waa  Indebted  to  him  In  flie  sum  of  |(U8.0S 
for  mon^  previously  advanced  hs  hbn  to 
Bavena  to  pay  a  Ull  of  lumber.  He  pretends 


to  no  othw  IndeMedness  at  Oat  tfme.  and 
says  that  he  told  Mr.  Havens  that  If  the  tola 
could  be  conveyed  to  hbn  aa  security  fw  this 
Indebtedness,  aa  waU  aa  for  Indemnity  for 
going  on  Us  hall  bond,  be  would  acc^  a 
cottveyaiwe,  and  tiiat  he  did  so.  The  con- 
veyance was  made  by  deed  dated  April  28; 
1886,  acknowledged  on  the  same  day,  and 
record  on  the  2d  of  May.  At  that  time,  aa 
he  says,  Havens  had  entered  Into  contracts 
for  the  mction  of  two  houses  m  the  prem- 
Ises.  wtaidi  eontracta  he  assumed,  and  pnH 
eeeded  to  finlah  the  honaea.  SubaeqaenCiy 
he  mtered  into  a  contract  to  sell  one  of  then 
to  a  Mr.  Bears.  Tbat  eontract  Is  dated  the 
8th  of  May,  but  -whethm  executed  and  deliv- 
ered on  that  dqr  doea  not  appair;  and  on 
the  2Bth  of  May,  four  daya  after  the  aaalgnp 
ment,  he  received  from  Beera  fMO  on  ac- 
count of  It,  and  baa  ainee  leoelTed  all  but  a 
few  dollara  of  the  contract  price. 

The  evidence  of  Bfters  and  his  vdfe,  and 
the  drcumstonces  of  the  caae.  show  quite 
(dearly  that  the  defendant  knew  that  tiiese 
lots  we^e  really  the  property  of  HavenSL  If; 
however,  their  evidence  and  the  drenmstai^ 
ces  left  any  doubt  on  the  anbject,  It  Is  set 
at  rest  by  a  written  stotement  prepared 
the  dtfaidant  and  handed  up  by  him  to  the 
conrt  while  cut  the  stand-  By  that  statement 
the  defendant  attonpted  to  show  that  he  had 
made  no  profit  by  the  transaction  la  con- 
nection with  these  lot^  and  ttiat  there  waa 
nothing  due  from  him  on  account  of  it  He 
made  up  an  account  in  thla  wlae:  Oredhed 
himself  first  with  the  Item  of  |tll9.02,  which 
was  due  him,  as  he  had  sworn,  for  caah  ad- 
vanced before  the  conveyance  to  enable  Mr. 
Havena  to  pay  a  bin  for  lumbw  whldi  bt 
owed.  In  the  statement  ^at  Item  to  coni' 
posed  of  three  Items,  namely:  December  6, 
1885,  $58.82;  March  2,  1896.  931.20;  and 
May  B,  1886.  $84,— making  a  total  of  f  118.02, 
showing,  instead  of  a  single  Item  of  $118.02, 
three  Items,  and  one  of  ttiose  occurring  ser- 
eral  days  after  tiie  conv^ance  waa  made  and 
recorded.  Next  he  takes  credit  for  the 
amount  of  mon^  paid  out  for  carpenter  and 
maaon  work  on  the  two  houses,  of  $806.86^ 
makUig  a  total  of  98St.8a  Then,  after  an  ad- 
dition of  these  Items,  be  adda  this  significant 
Item:  "Paid  Mra.  Havens.  28  weeke*  ali- 
mony, at  $4,  $112.*'— which,  with  the  oth- 
er itnuB,  mates  $1,067.88  aa  the  total  cred- 
it to  whlA  he  la  entitied  against  the  prun- 
Ises  ao  omveyed  to  blm.  Then  he  dwrgea 
himself  with  $560,  the  price  of  the  house  and 
tot  conveyed  to  Beers,  and,  deductli^  that, 
leavea  a  balance  at  stUl  due  to  him. 

He  estimates  the  house  and  lot  which  he  still 
retains  at  $460,  and  la  wUUng  to  seU  at  that 
price,  whidi  will  lean  the  transaction  la 
debt  to  him  $87.8&  No  proof  waa  made  ttiat 
any  alimony  waa  ever  paid  to  Mrs.  Havens 
the  d^endant  or  anybody  dse.  In  fa«^ 
that  Item  In  the  statement  with  wbldi  I  am 
dealing  passed  unnoticed  at  the  hearing.  It 
aiweara  that  the  proceedings  Inatltated  1^  the 
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wife  against  ber  hnsband  for  snpport  before 
the  joBtlce  failed,  a  verdict  haTlng  been  ren- 
dered In  bl8  favor;  and  that  sbe  afterwards, 
May  26.  1806,  filed  a  bill  in  chancery  against 
ber  busband  for  sopport;  and  tbat  the  snlt 
was  defended  and  broagbt  to  bearing  before 
TIce  Chancellor  BmMy,  who,  June  15,  1886, 
ordered  alimony  pendente  lite  at  94  a  week, 
and  afterward 8,  on  final  bearing  (November 
27,  1896),  advised  a  final  decree,  dated  Feb- 
rnary  8,  1807,  that  Havens  sbonld  pay  his 
wife,  tbe  complainant,  alimony  at  the  rate  of 
96  a  week  for  tbe  support  of  herself  and 
children.  Tbat  there  ever  was  a  cent  paid 
by  anybody  la  not  proven.  But  the  signifi- 
cance of  tbe  Item,  whether  paid  or  not,  Is  that 
It  shows  clearly,  as  well.  Indeed,  as  does  the 
item  of  $119.02  (to  the  retention  of  which  It 
does  not  appear  that  Mrs.  OroU  ever  consent- 
ed), that  the  defendant  treated  tbe  property 
as  actnally  belonging  to  Mr.  Havens.  And 
If  it  was  in  reality  Havens'  property,  be- 
cause held  In  trust  for  him  by  bis  sister,  then 
tbe  defendant  should  have  known  tbat  the 
title  to  it  passed  to  him  as  assignee  under 
the  assignment,  and  became  at  once  subject 
to  a  trust  for  tbe  benefit  of  the  general 
creditors  of  Havens.  It  follows  that  if  he 
did.  In  fact,  pay  out  of  tbe  proceeds  $112  or 
any  other  sum  of  money  to  the  complainant 
on  account  of  alimony,  It  was  payment  in 
fraud  of  such  creditors. 

The  next  matter  of  mtsconduct  charged 
against  the  defendant  Is  In  connection  with 
the  transfer  of  property  to  his  brotber-In-Iaw, 
one  Bernard.  At  the  time  of  the  assignment, 
tbe  debtor.  Havens,  held  the  title  to  a  plot 
of  land  composed  of  five  lots,  being  100  by 
125  feet,  on  the  comer  of  a  street,  on  which 
was  a  dwelling  house,  In  which  he  resided, 
and  a  bam.  The  property  was  subject  to  a 
mortgage  of  $500.  He  also  held  the  contract 
title  to  several  lots  of  laud  Immediately  across 
the  street  from  bis  homestead  dwelling,  upon 
which  bis  lumber  yard  and  office  were  situate. 
The  contract  price  for  them  was  $500,  and  tbe 
Amount  due  was  $282.  These  were  appraised  by 
the  appraisers  at  $700  for  tbe  dwelling  bouse 
and  lots.  $400  for  the  lumber-yard  lots,  and 
$ei  for  the  office  building.  Shortlyafter  the  as- 
signment, to  wit,  the  Ist  of  July,  defendant 
applied  to  tbe  orphans'  court  of  Bergen  coun- 
ty for  leave  to  sell  tbe  homestead  for  $226, 
subject  to  the  mortgage,  and  tbe  equity  in  the 
lumber-yard  lots  for  $25.  Tbe  orphans*  court, 
upon  his  application,  approved  the  sale;  and 
he  immediately  conveyed  them  to  his  brother- 
fn-Iaw  Bernard,  for  that  price,  and  shortly 
after  moved  Into  tbe  house  himself,  and  oc- 
cupied It  for  some  time.  Later  on,  on  the 
13th  of  August,  Bernard  sold  the  same  by  the 
aid  of  defendanfa  negotiation  to  a  Mr.  Per- 
ly,  for  $1,000,  snbject  to  the  mortgage,  which 
warn  assumed  by  Perry,  and  by  the  deed  was 
not  counted  as  a  part  of  the  consideration 
money.  On  tbe  face  of  the  papers,  Bernard, 
In  about  tlx  weeks  after  he  purchased  from  I 
filbbald,  reconTejred  the  premlws  at  a  profit  I 


of  about  $7TO.  It  la  alleged  and  proven  by 
Mr.  Perry  that  the  real  consideration  was 
$1,000  in  all,  and  that  he  paid  Mr.  Bernard 
only  $600  over  and  above  tbe  mortgage,  and 
that  the  language  of  tbe  scrivener  who  pre- 
pared the  deed  does  not  truly  state  tbe  trans- 
action, and  that  the  real  profit  of  Mr.  Bernard 
was  $275,  less  a  commission  paid  to  Mr.  Sib- 
bald  for  negotiating  tbe  sale.  This  transac- 
tion, on  Its  face,  la  auspicious,  to  say  flie 
least  But  if  It  stood  alone,  subject  to  tbe  ex- 
planation which  I  wlU  give  In  a  momenf,  It 
might  be  overlooked.  The  explanation  of  the 
defendant  Is  that  the  immediate  occasion  of 
tbe  assignment  by  Havens  was  the  recovery 
of  a  Judgment  against  him  by  one  of  his  cred- 
itors; that  the  sheriff  was  pressing  for  the 
payment  of  his  money;  that  the  defendant 
found  lilmself  without  means  to  prevent  an 
immediate  forced  sale  by  the  sheriff;  that  he 
applied  for  and  obtained  a  stay  for  two 
weeks,  bnt  was  refused  any  further  time; 
that  be  could  not  negotiate  a  lump  sale  to  ad- 
vantege  of  the  lumber  on  hand,  and  that  he 
only  obtelned  satisfactory  prices  by  retailing 
it,  which  took  considerable  time;  that  he 
tried  to  sell  as  well  the  lumber  as  tbe  home- 
stead to  various  persons,  and  failed  therein, 
applying,  among  others,  to  Mr.  Perry,  who 
Bubaequently  bought  It;  and  that  finally, 
learning  that  his  brother-in-law,  who  lived 
some  miles  away,  had  money  to  Invest,  he 
offered  him  this  pro[>erty;  and  tbat  he  nego- 
tiated a  sale,  subject  to  the  approval  of  the 
orphans'  court;  and  tbat,  when  be  applied  to 
tbe  court  for  approval  of  tbe  sale,  he  ex- 
plained to  the  Judge  all  the  circwnstances,. 
Including  the  fact  tbat  Bernard  was  his' 
brother-in-law. 

Much  evidence  was  given  as  to  tbe  value 
of  tbe  property.  The  defendant  swears  that 
It  bad  been  In  his  hands  for  sale  for  Havens 
for  some  time,  the  price  to  he  $1,500,  with  In- 
structlona  that.  If  be  conld  not  get  that,  to 
take  $1,200.  Considering  all  tbe  evidence  and 
the  description  of  tbe  bouse,  I  think  $1,200 
to  $1,500  was  a  fair  price  for  It,  and  tbat  the 
sale  at  $725  was  a  sacrifice.  Bnt  I  do  not  find 
it  necessary,  for  present  purposes,  to  decide 
definitely  wbether  tbe  clrcn Distances  are  such 
that  tbe  defendant  should  account  for  tbe 
profit  hia  brotber-ln-law  made.  I  do  not  think 
the  evidence  before  me  Is  sufficient  to  deter- 
mine that  question.  The  circumstances  are 
so  complicated  with  the  building  of  tbe  houses 
on  tbe  Linden  avenue  property,  and  of  tbe 
alleged  use  by  Havens  of  some  of  tbe  lumber 
after  tbe  assignment  and  before  the  appraise- 
ment, to  put  in  those  houses,  and  a  variety  of 
other  matters  which  cropped  out  In  the  evi- 
dence, to  which  I  have  not  deemed  It  nec- 
essary to  advert  In  detail,  tbat  the  problem 
Is  not  an  easy  one  to  solve. 

Upon  the  whole  case,— considering  the  de- 
fendant's  connection   with    Mr.  Havens' 
transactions,  his  knowledge  that  tbe  Reddick 
I  property  and  tbe  Linden  avenue  property  were 
I  held  by  Mis.  Oroll  In  tnut  for  Harau,  Ua 
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dfiftUngB  with  both  of  tboee  propertlec,  tbe 
fact  that  he  was  told  by  me  In  open  court, 
At  or  before  the  arffnment  of  the  demarrer, 
that,  upon  the  facta  stated.  It  was  hli  duty 
to  proceed  to  file  a  bin  to  procure  tbe  title 
from  Mrs.  QroD  of  the  Beddlck  proi>erty.  tbe 
extraordinary  means  resorted  to  by  bim  to 
smother  this  autt  by  Indaclng  all  of  the  com- 
plaloants  except  Mrs.  HaTens  to  refrain  from 
further  pn»ecutlng  It,— I  am  led  to  the  con- 
clusion that  he  shoold  be  remoTed  as  trustee, 
and  that  a  new  trustee  should  be  ainmlnted  In 
his  place. 

It  Is  plain  that  a  carefal  accounting  must 
be  had  between  the  defendant  and  the  cred- 
itors, and  that  such  accounting  can  best  be 
had  In  thfa  court.  It  Is  also  plain  that  he  Is 
quite  an  unfit  person  to  prosecute  a  suit 
against  Mrs.  GroU  for  the  benefit  of  creditors 
to  recover  the  land  the  title  to  which  rests 
In  her.  The  power  of  this  court  to  apply  such 
a  remedy  rests  upon  Its  general  Jurisdiction 
OTer  matters  of  trust  and  Its  application  in 
this  instance  Is,  I  think,  amply  Justified  by 
what  was  decided  in  White  t.  Darls,  48  N. 
J.  Eq.  22.  21  Ail.  187;  Id.,  49  N.  J.  Eq.  507, 
2S  Atl.  936;  and  what  was  said  at  page  27, 
48  N.  J.  Eq.,  and  page  189,  21  AtL;  and  pages 
568  and  569,  49  N.  J.  Eq.,  and  page  937,  25 
Atl.;  and  also  by  what  was  said  In  Kalmus 
T.  BaUln,  52  N.  J.  Eq.  290,  at  page  294,  and 
28  Atl.  791,  at  page  792. 

It  Is  proper  to  say  that  an  attack  waa  made 
upon  the  character  of  some  of  the  witnesses 
of  tbe  complainant,  namely,  Mr.  Freckman 
and  his  wife.  I  think  that  the  attack  failed 
of  Itself;  but  I  desire  to  say  that  the  manner 
of  those  witnesses  on  the  stand  led  me  to  the 
conclusion  that  they  were  truthful,  or  In- 
tended to  be  so;  while  the  explanations  of  the 
defendant  of  some  of  the  transactions  were 
1^  no  means  satisfactory. 

I  shall  therefore  advise  a  decree  that  the 
defendant  be  removed  as  trustee,  and  that 
a  new  trustee  be  appointed.  The  decree  will 
provide  that  the  defendant  convey  to  the  new 
trustee  In  general  terms  all  the  property  of 
the  debtor  remaining  undisposed  of,  as  the 
same  was  conveyed  to  him,  and  Include  spe- 
cially what  remains  of  the  Linden  avenue 
property,  and  that  be  turn  over  to  the  trustee 
so  to  be  appointed  the  sum  of  $136,  the 
amount  which  he  stated  on  the  stand  was 
atUI  In  his  bands  after  paying  a  dividend  of 
30  per  cent  to  tbe  creditors.  The  decree  will 
provide  that  the  defendant  do  forthwith  after 
the  appointment  and  qualification  of  the  new 
trustee  furnish  to  falm  a  full  and  complete 
account  of  all  his  dealings,  both  charges  and 
discharges,  with  the  estate  of  Havens,  includ- 
ing therein  the  funds  received  from  the  sale 
of  tbe  Reddick  property  to  Freckman  and  the 
Linden  avenue  property  to  Beers.  When  that 
account  Is  rendered,  it  will  be  open  to  ex- 
ceptions by  the  new  trustee  and  the  complain- 
ant, and  any  such  exceptions  can  be  dealt 
villi  according  to  the  practice  of  tbe  court 
TtM  Unden  avenue  propertf  In  tlw  bands  of 


the  ntv  trustee,  or  Its  proceeds  If  sold  by 
him,  will  stand  as  security  to  defendant  for 
any  amount  whldi  may  be  found  due  to  him 
upon  the  accounting.  The  complainant  to  en- 
titled to  costs,  but  by  whom  or  from  what 
ftmd  to  be  paid  wUI  be  reserved  until  aftor 
the  accounting,  as  well  as  the  question  of 
compensation  and  costs  to  the  defendant 


JACKSON  T.  CONDICT  ct  aL 
(Court  of  Ghancety      New  Jersey.  Oct. 
1898.) 

JHUasBAUtia  SaonaiTiBs— IbiRTeAOBa— Vanxm 

ABD  FiTBCniBBR— NOTIOS— BtIDSKOB 
— SCFFICIBSOT. 

1.  The  doctrine  of  marshaling  portions  of 
lands  In  dlsdiarn  of  a  mortgage  in  the  inverse 
order  of  tiidr  all«iatIon  does  not  apply  wherr 
the  alienations  were  not  made  by  deeds  of  gen- 
eral warranty,  and  were  ^ven  for  a  nommal 
consideration,  and  there  were  no  drcamataDce* 
from  which  an  agreement  could  be  implied 
that  the  iMrtions  CMtveyed  were  to  be  free- 
from  the  mortgage. 

2.  An  owner  of  land  covered  by  a  mortgage 
conveyed  a  portion  by  a  deed  containing  nv 
covenants  of  general  warranty,  In  considera- 
tion of  the  grantee's  agreement  to  bnild  a  de- 
pot on  the  land  conveyed.  Tbe  dmoi  would  be 
a  convenience  to  adjoining  lands,  in  whidi  the 

S'antor  and  grantee  were  both  interested. 
tid,  that  an  agreement  to  relieve  the  land 
conveyed  from  a  diarae  of  a  ratable  portltHi 
of  the  mortgaice  coidd  not  be  Implied  from 
said  conalderation. 

S.  A  purchaser  ot  a  part  of  mortgaged  land 
with  knowledge  of  an  agreement  between  the 
owner  of  the  land  and  tbe  mortgagee  that  sucfr 
part  la  to  be  charged  with  payment  of  a  certain 
part  of  tbe  mortgage  takes  it  subject  to  sacb 
agreement,  where  no  agreonent  that  the  prior 
mortgage  shonid  be  first  paid  ont  of  the  re- 
malnlng  part  was  made  or  could  be  implied 
from  the  circnmstances  of  the  purchase. 

4.  A  mortgage  on  a  large  nnmber  of  lota 
provided  that  any  <Hie  would  be  released  os 
payment  of  a  certain  snm.  Subsequently  the 
mortgagee  and  owner  of  a  certain  lot  agreed 
that  it  would  be  released  on  payment  of  $760. 
Defendant  accepted  a  second  mortgage  on  sucb 
lot.  after  the  mortgagor  had  stated,  "There  are 
|7o0  to  be  paid  on  this."  Bdd,  that  defendant 
had  information  snffldent  to  pnt  him  on  in* 
qnlry.  and  to  charge  him  with  notice  of  tbe 
agreement  charging  the  lot  with  the  payment 
of  $750. 

Bill  by  Sarah  A.  Jackson  against  Emeline 
G.  H.  Condict,  Mrs.  Jennie  Beynolds,  and 
others,  to  foreclose  a  mortgage.  Mrs.  BeyU' 
olds,  owning  one  of  tbe  mortgaged  lots,  con- 
tended that  the  other  lots  should  be  first 
charged  with  the  payment  of  the  mortgage. 
Decree  for  complainant 

R.  v.  Llndabury.  for  complainant  Jos^b 

F.  Randolph,  for  defendants 

EMERT,  V.  0.  In  this  case  the  complain- 
ant foreclosed  a  mortgage  originally  given  up- 
on about  94  acres  of  land,  which  was  laid 
out  In  building  lots  (1.011  In  number),  witb 
parks,  streets,  and  depot  lot  The  defend- 
ant ^tta.  Jennie  Reynolds  is  a  subsequent 
mortgagee  of  tbe  depot  lot  All  of  the  lot» 
and  parks  included  in  complainant's  mortgage 
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kare  been  released  by  complainant  or  her 
uBlgncffB,  ezc^  the  depot  lot  and  17  <rf  the 
bnOdlnc  totL  Nine  bandied  and  elghty-one 
«f  the  lots  were  releaaed  mbseqaent  to  the 
ezeentloo  and  reeordlng  of  defendant's  mort- 
fige,  and  the  remaining  48  lots  were  releaa- 
•d  aobaequHit  to  the  conreyance  of  the  depot 
tot  to  Mrs.  Emellne  Oondid;  under  whom  the 
defendant  mortgagee  claims.  The  CMnplaln- 
ant'a  mortgage  la  a  pnrchaee'moDey  mort- 
gage glren  to  Beaton  and  Benedict  on  Oeto- 
her  12,  1801,  and  by  them  assigned  to  John 
B.  nanten  on  Deeember  3,  1892,  Bobseaoent 
to  the  eoDTayance  of  the  depot  lot  to  Mrs. 
Gondlct,  irtilch  waa  made  (as  appears  by  the 
pteadlnga)  on  BCay  2,  1882.  Thla  conreyance 
of  the  d^t  lot  was  made  by  the  defendant 
Laura  Jackson,  who  became  the  owner  of  the 
mortgaged  premises  on  October  12, 1881,  snh- 
Jeet  to  the  complainant*  a  mortgage  ok  the 
same  datow  EUlaa  A.  Oondlct,  the  husband  of 
SmtiUne  Oondlct,  was  Interested  with  lAuia 
JaAaon  In  the  derelc^ment  and  sale  of  the 
property,  had  a  share  In  the  profits,  and  en- 
tire ehuge  (MF  the  sales  of  lots.  The  depot  lot 
and  16  lota  were  conTeyed  by  Laura  Jaclt> 
eon  to  Ut9.  Oondlct  at  the  request  of  Silas 
Oondlct,  for  a  nominal  consideration,  and, 
as  he  says,  upon  hla  agreement  to  bnlld  a 
dQtot  on  the  iwemlsea,  which  he  afterwards 
did.  The  iepot,  as  located.  Is  a  public  con- 
Tcnlence,  not  only  for  the  nee  of  the  owners 
of  the  tract  In  qneatlon,  but  also  for  owners 
of  lots  on  adjoining  tracts,  in  which  Silas 
Oondlct  was  Interested,  and  together  constl- 
tntlng  the  station  of  Aldene.  The  mortgage 
of  complainant  contains  provisions  for  the  re* 
lease  of  portions  of  the  mortgaged  premlsea, 
these  terms  providing  (so  far  as  applicable 
to  the  depot  lot)  that  they  should  be  released 
on  payment  at  the  rate  of  $000  per  acre,  and 
thiB  proTislon  as  to  releases  was  in  force 
when  the  conveyance  of  the  depot  lot  was 
made  to  Silas  A.  Condlcf  s  wife.  Bnt  on  De- 
cember 29,  1892,  another  agreement  In  writ- 
ing, changing  the  proTislons  as  to  releases, 
was  -made  between  Planten,  the  holder  of  the 
mortgage,  and  I^nra  Jackson,  the  owner  of 
the  mortgaged  premises,  In  which  the  amount 
to  be  paid  on  account  of  each  lot  on  release 
was  fixed,  and  In  which  It  waa  provided  that 
the  depot  should  be  released  opon  payment 
of  $750.  Snas  Condlct,  for  whose  benefit  and 
in  whose  interest  the  conveyance  to  his  wife 
of  the  depot  lot  was  made,  knew  of  this  agree- 
ment, and  was  the  witness  to  Laura  Jackson's 
signature.  He  bad,  by  agreement,  entire 
charge  of  the  sale  of  lots,  with  a  share  of 
any  profits,  and  subsequent  sales  of  lots 
were  made  by  Condlct  according  to  the  terms 
of  this  second  agreement,  which,  however, 
was  not  recorded.  On  October  13,  1888, 
the  title  of  the  depot  lot  was  pot  In  Silas  A. 
Condlefs  name  (through  an  Intermediary), 
and  he,  with  his  vrife,  on  the  same  date,  gave 
to  defendant  Mrs.  Jennie  Reynolds  a  -mort- 
gage thereon  to  secure  $11,495.66,  with  inter- 
est  Tlw  mortgage  was  glren  to  secmre  a 


then  outstanding  iBdebteOnesa  of  Ifflas  Oon- 
dlct to  Mrs.  Beynolda.  Mr&  Reynolds  sa^ 
that  at  the  time  of  taking  her  mortgage  "ICr. 
Oimdlet  aald:  *I  don't  want  to  deceive  yon  at 
ail  hi  this  matter.  There  are  $750  to  be  paid 
on  thla.'  He  didn't  say  what  tiie  natore  of  It 
wa^  hnt  he  says:  That  la  all  right  It  Is 
the  ssme  as  though  It  dldnt  exist  Anango- 
ments  hsTo  been  made  to  settle  all  that  and 
It  Is  the  same  as  If  It  did  not  exist*  He  saU 
anangemotts  had  aU  been  made."  The  $700 
does  not  appear  to  have  been  paid,  and  the 
amount  due  on  the  complainants  mortgage  b 
over  $5,000:  Mn.  Reynolds  rays  she  had  no 
knowledge  of  the  Jackson  mortgage  at  the 
time  of  taking  her  mortgage.  It  is  now  dalm- 
ed  by  her  counsel  that  as  to  releasee  of  taw 
property  covered  by  complainant's  mortgage 
she  is  diai^eable  only  with  the  constmetlTe 
notice  of  the  prorlslons  of  the  release  In  the 
mortgage  itself,  and  Is  entitled,  as  pi««ni*i*g 
under  Mrs.  Condlct,  to  have  the  full  Tslne  of 
an  the  property  remaining  after  the  deed  to 
Mrs.  Oondlct  was  given,  and  which  was  aft* 
erwards  released  by  complainant,  applied  to 
the  payment  of  the  mortgage.  She  dalnui 
that  the  proof  establishes  that  Mrs.  Jackaon, 
at  the  time  of  these  snbsequent  releaaes,  had 
actual  notice  of  her  mortgage.  This  actual 
notice,  howerer,  la  disputed,  and  la  the  pria- 
elpal  question  of  tact  In  the  cause. 

Upon  consideration  of  the  pleadings  and 
proofs,  I  reach  the  following  conclusions: 

1.  The  complainant  had  notice,  through  ber 
agent  William  H.  Jackson,  of  the  existence 
of  defendanf B  mortgage,  at  the  time  of  tho 
execution  of  the  releases  of  her  mortgage  In 
ISM. 

2.  The  deed  to  Mrs.  Oondlct  the  predecessor 
in  title  of  defendant  Mrs.  Reynolds,  not  being 
shown  to  be  a  purchase  uimu  valuable  con- 
sideration,* or  a  deed  of  warranty  from  Laura 
Jackson,  the  doctrine  of  marshaling  the  prop- 
erties in  the  Inverse  order  of  alienation  doea 
not  apply.  As  between  different  portions  of 
the  premises  subject  to  a  common  charge,  the 
general  and  fundamental  rule  of  equity  la 
that  the  burden  is  to  be  borne  by  the  differrait 
portions  rataUy.  The  exception  to  the  opera^ 
tlou  of  this  fundamental  rule,  which  is  made 
for  the  purpose  of  marshallDg  the  portions  In 
favor  of  a  prior  grantee  of  a  portion  of  the 
premises,  Is  based,  not  on  the  simple  fact  of 
the  earliest  'grant  but  upon  the  contusion 
that  the  character  and  circumstances  ot  the 
earliest  conveyance  are  such  as  show  that  It 
was  the  Intention  of  the  parties  to  the  con- 
veyance that  the  portion  conveyed  should  be 
free  from  the  common  burden.  Hoy  v.  Bram- 
ball  (Krr.  ft  App.  1868)  19  N.  J.  Bq.  663,  and 
cases  cited  at  page  569;  2  White  &  T.  Lead. 
Cas.  Bq.  (4th  Ed.)  pp.  281-296.  In  Hoy  v. 
Bramhall  It  was  held  that  where,  by  the  terms 
at  the  sale  of  a  portion  of  the  mortgaged 
premises,  the  mortgage  was  to  remain  a  com- 
mon charge,  the  portion  conveyed  must  con- 
tribute ratably.  The  cases  In  thla  state  apply- 
ing the  rule  of  marrtMlhig  between  soccesstva 
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flMBteei  ot  the  mortgagcnr  are  caus  of  pnr^ 
diaw  for  value  or  under  general  covenants  of 
warranty.  Sluuuum  t.  Blars^  (Troom,  Gb., 
IfiSl)  1  N.  J.  Sq.  418;  GaafclU  t.  Sine  (Qreen. 
Gta^l861)18N.J.Bq.40O;  Mount  t.  Potta  (Zar 
briakle,  Oh.,  1872)  23  N.  J.  Eq.  188;  HUes 
T.  Conlt  (Run-on,  Gb^  18T8)  SO  N.  J.  Eq.  40. 
In  aucb  cases  courts  of  equity*  for  the  par- 
pose  of  carrying  ovt  tbe  evident  Intention  of 
both  parties  that  the  vwdee  shall  receive,  ao 
far  aa  possible,  the  full  ben^t  of  the  pur- 
chase free  of  Incumteance.  aa  Intended  ta  be 
made,  have  required  the  iwoperty  remaining 
to  Oie  v«idor  to  be  flrat  nbauated.  I  have 
been  referred  to  no  dedslim  In  this  state  ex- 
pressly upon  tbe  point  that  a  voluntary  deed 
upon  nominal  consideration  without  coven- 
anta  ot  warranty,  wiU  not  relieve  the  grantee 
from  his  liability  to  a  ratable  cmtrlbotion; 
but  this  Is  the  doctrine^  as  setOed  In  other 
courts,  where  the  genersl  principle  of  mar- 
shaling Is  the  same  as  ours.  Notes  to  Aldrlcb 
V.  Cooper,  2  White  &  T.  Lead.  Gas.  Bq.  (4th 
Am.  Bd.)  206,  SOI.  IS  Am.  &  Ems.  Bnc. 
Law,  p.  831,  note  2.  Where  the  deed  la  upon 
a  nominal  conslderatim,  and  there  Is  no  ex- 
press agreonent,  as  by  warranty  In  tbe  deed 
or  other  covenant,  and  no  agreement  can  be 
implied,  fTDm  the  circumstances  ot  the  case, 
that  tbe  portion  conveyed  waa  to  be  free  from 
Incumbrances,  I  see  no  equltaUe  reason  for 
bedding  that  there  should  be  any  marshaling 
of  the  different  portions  ftw  the  discharge  of 
ttie  common  burden.  Under  such  drcumstan- 
ces  the  true  equity  wonld  seem  to  be  ratable 
contribution,  according  to  tbe  geatoral  and  fun- 
damental rule  above  stated.  In  tta  present 
case  the  only  consideration  for  Mrs.  Oondict's 
deed  was  that  hw  hurtiand  should  build  a 
depot  npon  the  land  conveyed.  This  depot 
waa  Intended  as  a  convenience  not  only  to 
the  other  lots  conv^ed  by  the  deed,  and  to 
the  occupiers  of  tba  remaining  lota  ot  the 
grantor,  but  as  wdl,  snd  to  Qie  same  octent, 
to  other  adjoining  lands  In  whtdi  SOaa  Con- 
dlct  was  Interested.  The  contention,  there- 
fore, was  not  of  such  a  character  as  to  Imply 
any  agreement  or  intention  to  relieve  Qie  de- 
pot lot  altogether  from  the  mwtgage,  and  im- 
pose It  upon  the  remaining  lots;  anis,  in  the 
absence  of  any  express  or  ImiAled  agreonent, 
ttie  defendant  Reynolds  is  not  mtltled,  merdy 
by  reason  of  this  prior  conveyance,  to  cait 
the  entire  burdoi  of  the  mortgage  upon  the 
remaining  property. 

8.  The  jnovlslons  of  the  rdease  made  on  De- 
cember 20,  1802,  between  Planten,  the  hOder 
at  the  mortgage,  and  Lanra  Jackson,  the 
owner  ot  the  premises,  must  govern  the  lia- 
bility of  the  respective  portions  of  the  prem- 
ises, Including  the  lot  previously  oonveyied  to 
Mrs.  Oondlct  Silas  Oondlct,  fOr  whose  bene- 
fit and  tn  whose  Interest  the  cmveyance  to 
his  wife  of  the  depot  lot  waa  made,  partld- 
patad  tu  this  agreement;  became  a  grantee  of 
the  depot  lot  after  the  agreement  was  made, 
and  under  the  cbrcumstances  shown  in  this 
case  was  bound  bj  this  agreement  as  to  re- 


leases, fljEittg  tbe  pcopMtion  ot  Hie  dsibt  to  be 
paid  by  tbe  depot  lot  The  only  eqnlty  as  to 
contributl4»i  whldi  any  grantee  without  no- 
tice under  Mrs.  Condlct  could  dalm  wovdd  be 
die  readjustment  ct  the  pioportkmate  vahie 
if  VT60  exceeded  the  ratable  valoe  ot  the  lot; 
but  there  is  no  dalm  or  evidence  that  tbe 
iwoportlon  waa  nntair.  Moreover,  Oondld^ 
mortgagee,  Mrs.  Reynolds,  had  notice  at  tbe 
time  oi  taking  her  mortgage  that  ttile  pnpOK^ 
tlon  (V7S0)  was  to  be  paid  on  the  pnjpsr^. 
and  this  information  waa  suffldoit  to  put  bar 
npon  inquiry,  and  to  dbarge  her  with  noUoe 
ot  the  provlskms  ot  tha  second  agreonent  tor 
release.  The  depot  lot  therefore  will  be  char- 
ged with  complainants  mortgage  to  the  extmt 
of  $7fi0^  and  X  will  ao  advise.  Qneatlons  whl^ 
seem  to  arise  on  the  pteadlngs  In  relation  to 
the  subsequent  mor^vgeo  at  deeds  to  otber 
defendanto  were  not  presented  at  tbe  bf^Bgt 
and  have  not  been  conaldered. 


BLAKE  T.  DOMBSTIO  MFO.  00. 

(Coort  of  Chancery  of  New  Jersey.    Oct  11, 

1808.) 

CoBPORATiova— Insoltbxct — Claims — pRasBirrar 
noiT— BxTBKSiOR  OF  Tina— PaiCTicB. 

1.  Wbere  two  corporations  were  adjudged  ta- 
■olvent  at  tbe  same  time,  and  like  onlere  were 
made,  limiting  the  time  for  the  filing  of  claims 
against  both,  a  person  who  aold  goods  to  the 
one  and  delirered  them  to  the  other,  and  who 
filed  a  claim  therefor  against  the  former  only 
within  the  time  limited,  cannot  file  the  claim 
against  the  latter  after  the  expiration  of  soch 
time,  on  tbe  ground  that  the  sale  and  delivery 
were  Indnced  by  the  representations  of  the  ot- 
flcers  of  both  companies  that  the  two  compa- 
nies were  one,  and  were  carrying  on  basinesa 
as  such,  and  that  he  did  not  know,  until  aft«r 
the  filltig  of  the  claim,  that  th^  were  distinct 
corporauons. 

2.  The  fact  that  tiie  Uabillly  of  both  corpo- 
rations on  Buch  a  claim  was  subsequentlj  ea- 
tablished  in  a  suit  between  stockholders  on  the 
one  hand  and  creditors  on  the  other,  cannot 
arail  claimant,  where  he  failed  to  become  a 
party  thereto. 

3.  where  a  creditor  of  an  insolvent  corpora- 
tion fails  to  present  his  claim  to  its  receiver 
within  the  time  limited,  and  the  claim  will 
apparently  resalt  in  protracted  litigation  and 
long  delay  in  settlement  ot  the  estate,  and  the 
Interests  of  the  creditors  whose  daima  on 
the  assets  have  been  established,  and  who  are 
entitled  to  a  settlement  of  the  estate,  would 
be  prejudiced  by  the  delay,  nn  extenaitm  ot 
time  for  the  filing  of  the  claim  will  not  l>e 
granted. 

4.  Under  Corporation  Act  1806,  |  76,  reqnii^ 
Ing  that  every  claim  against  an  insolvent  cor- 
poration must  be  presented  to  the  receiver,  bo 
that  he  may  pass  on  it,  a  claim  cannot  be  al- 
lowed on  application  for  an  extension  oC  time 
for  filing  it  with  the  receiver. 

6.  Where  a  claim  against  an  Insolvent  cor- 
poration Is  contested  by  both  receiver  and 
creditors,  and  Is  of  snch  character  as  to  re- 

auire  a  formal  presentation,  and  trial  by  rego- 
tr  proceedings  at  law  or  m  equity.  It  cannot 
be  allowed  on  application  to  extend  the  time 
for  fiUng. 

Suit  by  David  Blake  against  flie  Dtnaeatle 
Manufacturing  Company.  Pstltlwi  ot  Hugh 
W.  Adams  to  extend  the  time  to  preaoit  dalnu 
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to  the  recelTCT  of  the  detendROt  corporation. 
Denied. 

WUllam  y.  Senfert  and  W.  a  WllUaiiu,  for 
petitioDer.  J.  BL  Howdl  and  B.  T.  lAnOahKUj, 
for  reapondoit 

BMERT.  V.  C  This  Is  an  application  for 
leave  to  present  to  the  receiver  of  an  insolvent 
corporation  a  claim  against  the  corporation, 
after  the  expiration  of  the  time  fixed  by  the 
nder  of  the  court,  and  to  extend  the  time  so 
limited  in  order  tliat  the  claim  may  be  pre- 
sented. The  corporation,  the  Domestic  Man- 
ufacturing Company,  was  declared  Insolveift 
on  Jime  2,  1893,  and  on  June  0,  1893,  an  order 
was  made  directing  the  creditors  of  the  com- 
pany to  present  their  claims  to  the  receiver 
within  foor  months  from  the  date  of  the  or- 
der, "or  that  they  be  excluded  from  the  bene- 
fit of  aach  dividends  as  may  thereafter  be 
made  and  declared  by  the  court  upon  the  pro- 
ceeds of  the  effects  of  the  said  corporation," 
and  the  receiver  was  directed  to  mall  notices 
of  the  order  within  20  days  from  date  to  each 
of  the  creditors  of  the  corporation  whose  ad- 
dress he  could  ascertain  In  that  time.  Such 
notice  (as  appears  by  the  proof  of  mailing 
filed  July  7,  1893)  was  maUed  to  aU  of  the 
creditors  of  the  company  whose  names  ap- 
peared on  the  books  of  account  of  the  compa- 
ny. Hie  Domestic  Sewlng-Machine  Company, 
another  corporation,  connected  In  business 
with  the  Domestic  Manufacturing  Company, 
was  adjudged  Insolvent  at  the  same  time,  and 
a  like  order  to  limit  creditors  was  taken  In 
those  proceedings.  The  notices  to  the  credit- 
ors of  both  companies  were  printed  together 
t^n  a  single  sheet  (See  proof  of  mailing  fil- 
ed July  7,  1898.)  The  petitioner.  In  April  and 
May,  1883,  bad  sold  materials  to  the  Domes- 
tic Sewlng-Machine  Company,  and  duly  prov- 
ed the  debt  against  the  sewing-machine  com- 
pany upon  this  claim  within  the  limited  time. 
The  goods,  although  sold  to  the  sewing-ma- 
chine company,  were,  as  petitioner  now  says, 
delivered  to  the  numnfacturlng  company.  No 
claim  or  proof  of  debt  was  presented  by  peti- 
tioner against  the  manufacturing  company  for 
the  debt  and  application  was  made  by  peti- 
tion In  April,  1898  (amended  May  11. 1888).  to 
extend  the  time  limited  by  the  order  of  June 
9,  1893,  and  to  allow  petitioner  to  prove  his 
claim  for  these  goods  sold  to  the  sewing-ma- 
chine company  and  delivered  to  the  manufac- 
turing comjMiny,  as  a  debt  against  the  mann- 
faetniing  company.  Two  grounds  or  bases  of 
claim  against  the  manufacturing  company  are 
presented  by  the  petition:  First  (paragraplis 
12  and  aO),  that  the  sale  to  the  sewing-ma- 
chine company  of  goods  to  be  delivered  to  the 
manufacturing  company  was  induced  by  rep- 
resentatlona  of  the  officers  and  agents  of  both 
companies  that  the  two  companies  were  one 
and  the  same  concern,  and  were  carrying  on 
business  as  such;  and  that  petitioner  did  not 
know.  u**t^*  after  flUwg  his  claim  aga£ast  the 
sewlng-marhlas  company,  that  there  were 


two  dlvtlnct  corporations.  The  second  general 
basis  of  the  claim  is  that  by  raaaon  of  tlM 
situation  and  relation  of  the  two  conH>anlea, 
and  theta  method  of  conducting  budneas,  the 
manuMcturlng  company  is  liaUe  for  the 
claim;  and  that  the  exact  facts  as  to  the  re- 
lation of  the  companies,  which  would  result 
as  petitioner  is  advised.  In  this  liability,  have 
been  only  recently  determined  In  a  suit 
brought  In  this  court  by  BUxa  Blake  and  otbp 
ers  against  the  Domestic  Manufacturing  Com- 
pany and  others.  88  AtL  241.  The  opinion 
in  this  case  Is  referred  to  as  summarlxlng  the 
facts  foimd  upon  the  evidence  there  presented. 

Upon  consideration  of  the  case  aa  presented 
by  the  petition  and  the  arguments  and  briefs 
of  counsel,  I  reach  the  conclusion  that  the 
present  application  must  be  denied  on  account 
of  laches.  So  fiir  as  tiie  petitioner's  claim  itf 
based  upon  the  representations  alleged  In  his 
petition  to  have  been  made  by  the  officers  of 
the  sewing-machine  company  and  of  the  man- 
ufacturing company  that  the  two  companies 
were  one  and  the  same  concern,  no  snfflciokt 
reason  appears  why  the  claim  against  the 
manufacturing  company  should  not  have  been 
presented  to  the  receiver  at  the  time  of  the 
presentation  of  the  petitioner's  claim  against 
the  sewing-machine  company,  or  within  the 
time  limited  by  the  order.  And,  so  far  as  re- 
lates to  the  petitioner's  claim,  as  based  upon 
the  facts  disclosed  by  the  litigation  In  the 
case  referred  to  In  the  petition,  no  sufficient 
reason  appears  why  the  petitioner  should  not 
pending  that  litigation,  have  applied  to  be 
made  a  party  to  Uie  proceedings  In  insolven- 
cy, .as  a  claimant  against  the  Domestic  Man- 
nfactariag  Company,  or  to  prove  its  present 
claim  against  that  company.  That  suit  was 
brought  by  persons  claiming  to  be  entltied* 
as  pledgees  or  mortgagees,  to  the  beneficial  In- 
terest In  the  entire  capital  stock  of  the  man- 
ufacturing company  (except  20  shares  out  of 
2,000),  and  all  of  the  creditors  of  the  manu- 
facturing company,  whose  claims  had  been 
allowed  by  the  receiver,  and  were  contested 
by  the  complainants,  were  made  parties  to 
that  suit  which  involved  the  disposition  of  the 
assets  of  the  manufacturing  company  as  be- 
tween the  stockholders  on  the  one  side  and 
the  creditors  In  insolvency  on  the  other.  The 
petitioner's  claim,  as  presented  in  his  petition, 
is  one  which,  on  the  face  of  it  is  a  claim 
against  the  sewing-machine  company  only, 
and  Is  one  which,  as  a  claim  against  the  man- 
ufacturing company,  would  manifestiy  have 
been  contested  by  the  complainants,  by  the 
creditors  whose  claims  had  beeu  allowed,  and 
by  the  receiver,  had  It  been  presented  pend- 
ing the  suit  The  dispute  in  tiiat  case  was 
practically  a  contest  for  the  entire  assets  of 
the  manufacturing  company  between  the 
stockholders  and  the  creditors  In  Insolvency. 
The  litigation  was  pending  for  about  three 
years,  and  petitioner,  if  be  made  any  inquiries 
at  all  about  his  claim,  must  have  known  of 
the  litigation,  and  that  It  Inrolved  the  rela^ 
tions  of  the  companies,  and  their  method  of 
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eonductins  bnalnesa  The  blUa  and  answwt 
In  tbat  csTue.  wblch  -were  on  file  as  early  «a 
180Q,  would  hare  taiformed  petitioner,  or  pnt 
klm  apon  Inqnlry,  as  to  the  facti  upon  whleb 
lie  now  rests  his  claim  against  the  manofac* 
tortns  company.  The  claim  now  preamted 
will  apparently  result  In  a  protracted  litiga- 
tion and  a  long  delay  In  the  settlement  of  the 
estate,  and  the  Interests  of  the  creditors  whose 
claims  npon  the  assets  hare  been  allowed  and 
established,  and  who  are  entitled  to  a  settle- 
ment of  the  estate,  would  be  prejudiced  by  the 
delay.  The  assets  In  the  receiver's  hands 
hare  not  yet  been  disposed  of,  nor  baa  any  dl»- 
posltlon  thereof  been  made,  bat  the  delay  has 
been  due  to  the  pendency  of  the  litigation  be- 
tween the  stockholders  (or  clatanants  vnAer 
them)  and  the  creditors  In  Insolvency,  and, 
this  litigation  being  ended,  the  receiver  Is  now 
preparing  to  close  up  his  trust  Under  these 
drcnmBtances  this  court  should  not,  by  any 
afflrmatiTe  action,  delay  the  settlement  of  the 
estate,  or  relieve  the  petitioner  from  the  con- 
sequences of  his  own  delay  In  presenting  his 
claim.  The  cases  where  the  court  has,  by  its 
afllrmative  order,  extended  the  time  and  al- 
lowed the  claim,  are  cases  where  the  delay 
has  been  satisfactorily  explained,  the  debt  nn- 
dlsputed,  and  the  allowance  did  not  occasion 
any  delay  tn  the  settiement  of  the  estate,  or 
prejudice  to  the  creditors  who  had  duly  prov- 
ed their  claims.  Grlnnell  v.  Insurance  Oo.,  16 
N.  J.  Bq.  283.  The  appUcatioo  to  extend  In 
petitioner's  favor  the  time  limited  by  the  or- 
der of  June  e,  169S,  Is  therefore  denied.  The 
petitioner's  further  special  prayer  for  rdlef, 
that  the  dalms  as  presented  In  the  petition 
be  now  allowed,  cannot  be  granted,  becanie. 
In  the  first  place,  the  statute  (section  76,  Cor- 
poration Act  1896)  expressly  requires  that  ev- 
ery  dalm  against  an  Insolvent  corporation 
must  be  presented  to  the  receiver,  In  writing, 
under  oath.  In  order  that  the  receiver  may 
pass  npon  and  allow  or  disallow  the  claims; 
and,  second,  because  the  petitioner's  claim 
against  the  manufacturing  company  Is  fslrly 
contested,  both  by  the  receiver  and  creditors, 
and  Is  evidentiy  one  of  such  a  character  as  to 
require  a  formal  presentation  and  trial  by  reg- 
ular proceedings  at  law  or  la  equity.  The 
arollcatlon  Is  therefore  doited. 


BRECHT  et  aL  V.  McPARLAND  et  ox. 

(Supreme  Court  of  Pennsylvania.   Oct.  17. 
1S88.) 

MosTeAsss— PatirciPAt.  ahd  Aobxt^Fatmbkt  to 
Agent. 

Defendant  spolted  to  an  attorney  for  a 
loan,  and  received,  at  various  times,  large 
rams,  part  of  which  Inclnded  money  furnished 
by  plaintiff  for  that  purpose.  Plaintiff  and 
defendant  were  not  brought  together,  but  de- 
fendant received  the  money  from  the  attor- 
ney, and  assicned  to  him  assessment  bills  to 
secoTt  It,  ana  also  assigned  to  him  a  mort- 
gage as  collateral  secunty.  Plaintiff  looked 
to  the  attorney  (or  payment,  and  did  not 


know  on  what  security  tiw  loans  were  made, 
and  the  mortgage  was  not  assigned  to  him  for 
several  years,  and  not  until  after  payment  had 
been  made  to  the  attorney.  Hmd,  that  the 
attorney  was  plaintiff's  agent,  so  that  plain- 
tUf  was  bound  by  payment  to  him. 

Appeal  from  court  of  common  ^eaa,  Phila- 
delphia county. 

Scire  facias  on  a  mortgage  brou^  by  Mar- 
garet Brecht  and  others,  executors,  against 
John  McPariand  and  wife.  Judgment  for  de> 
fendanta,  and  plaintiffs  appeaL  Affirmed. 

T.  A.  Fenstennakw  and  Fred.  h.  Breltlnge^ 
for  appellants.  Alex.  Stanpson.  Jr^  and  Fzur 
ds  Shank  Brown,  for  appellees. 

GRBBN.  J.  This  was  a  sdre  fadas  on  ft 

mortgage,  and  the  only  matter  in  controveny 
was  its  payment  The  facts  wsre  peculiar  hi 
some  respects,  but  they  were  not  complicated 
nor  difficult  to  understand.  They  were  all  sub- 
mitted to  tbe  jury  by  the  learned  trial  Judge  In 
a  charge  which,  as  it  seems  to  us,  was  a  very 
clear,  Impartial,  complete,  and  perfectly  cor- 
rect presentmmt  of  all  the  matters,  both  of 
law  and  tact.  Involved  In  the  controversy.  In 
a  brief  way.  It  may  be  said  that  the  substance 
of  the  contention  turned  upon  the  question  as 
to  whldi  one  of  two  Innocent  persons  should 
suffer  a  loss  occasioned  by  tbe  derdlctlon  of 
another,  and  the  solution  of  that  question  d«- 
praded  upon  the  further  question  whether  tbe 
person  In  default  was  the  agent  of  the  mort- 
gagee or  the  mor^agor  In  reeelvhig  and  dis- 
posing of  tlie  moneys  paid  by  the  mortgagor 
In  extlngolstuneut  of  the  debt  for  tbe  security 
of  wldch  the  mortgage  was  held.  Bubstandat- 
ly  the  facta  were  that  Joseph  HcParland.  wttb 
whom  his  brother  John  McParland  was  to- 
tarested,  held  certain  dty  contracts  tor  the 
construction  of  sewers  In  various  parts  of 
PhUadelphla,  and,  behig  In  want  of  money 
with  which  to  prosecute  the  work,  John  Mc- 
Parland, one  of  the  defendanta,  applied  to  Mr. 
Onatav  R.  Schaefer.  a  member  of  the  bar  and 
a  personal  friend,  to  obtain  a  loan  for  tbe 
amount  needed.  Bfr.  Schaefer  undertook  to 
raise  tbe  money,  and  did  so  to  the  extent  of 
$11,000  In  all.  The  person  from  wbom  the 
money  was  obtained  was  Mr.  August  F. 
Brecht,  who  was  a  personal  friend  and  also  a 
professional  client  of  Mr.  Schaefer's.  Mr. 
Brecht  and  Mr.  McParland  did  not  meet  during 
the  negotiations,  nor  were  they  ever  brou^t 
together  until  a  considerably  later  time, 
and  after  the  transactions  were  all  complet- 
ed. In  point  of  fact  the  money  was  paid  by 
Mr.  Brecht  to  Mr.  Schaefer  in  various  sums, 
and  at  various  times,  ranging  from  August 
10,  1893.  to  November  7th  following,  and  In 
March,  1804.  Sums  of  money  were  advanced 
at  various  times  by  Schaefer  to  McParland 
largdy  In  excess  of  fll.000.  the  particulars  of 
which  appear  In  a  paper  marked  "Bxhtblt  AJ^ 
which  was  given  In  evidence,  but  not  printed, 
and  hence  It  Is  not  before  us.  But  some  idea 
may  be  had  of  thdr  amount,  and  th«  time  of 
tiwlr  receipt  and  repayment^  by  tatoOmt  pft- 
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per  which  waa  glren  In  erldence,  and  Is  print- 
ed. By  that  paper  It  appears  that  Schaefer 
advanced  In  an  to  McParland,  from  Angost 
12.  3883,  to  AuiniBt  2U  1896,  f22^.04.  and 
received  from  blm  dnring  Uie  same  time  In 
money  9&,070,  and  In  dtj  aaaesunent  UIls  for 
work  done  In  bulldlE«  sewers  an  aggregate 
amount  of  ^6.080.06.  These  transactions 
were  between  Schaefer  and  McParland,  and 
among  than  were  embraced  the  moneys  whlcih 
Schaefer  had  received  from  Brecht  and  had 
advanced  to  UcParland.  It  does  not  seem 
any  separate  or  Independmt  acoonnt  was 
iept  of  the  sums  xecelved  by  Schaefer  from 
Brecht,  as  forming  a  distinct  and  separate 
dans  of  transacckou,  nor  does  it  appear  that 
the  very  moneys  recdved  by  Schaefer  from 
Brecht  were  spedflcally  tamed  ov»  to  Mc- 
Parland. On  the  contrary,  the  accoont  of 
mon^  paid  by  Sdiaefer  to  UcParfand  Is  In' 
smaller  and  more  nnmerons  snms,  and  at  dif- 
ferent dates.  fn»n  those  whldi  -wen  paid  by 
Brecht  to  Schaefer.  In  other  words.  It  Is  pei>> 
fectly  apparent  tiiat  the  moneys  which  Schae- 
fer advanced  to  McPailand  were  not  the  Ideii' 
Ucal  moneys  which  Schaefer  received  from 
Brecht,  but  were  casual  smna  which  Schaefer 
advanced  at  many  different  times,  In  odd 
amovnts.  Thus,  on  September  IS,  1898,  he 
advanced  the  emn  of  929B.04.  and  on  Septem- 
ber 26,  1896,  one  sum  of  960  and  another  of 
$1S0.  The  aggregate  of  all  the  snms  advanced 
1^  Bcba^er  to  UcPariand  between  Angnst  22 
and  Novomber  10, 180S,  was  90^909.01,  when- 
as  dttring  that  time  be  had  received  In  ttie  ag- 
gregate tarn  Brecht  but  98^000.  Up  to  the 
end  of  Uarch,  1894,  tin  total  advances  made 
by  Bdia^er  to  HePariand  amounted  to  917,- 
684.04,  and  be  had  received  from  McParland 
during  that  time  In  money  91,200.  As  the 
dates  at  which  assessment  bOls  were  tmned 
over  by  McParland  to  Schaefer  are  not  fus 
nlehed  to  ns,  we  cannot  state  than,  bnt  It  is 
Dot  of  so  much  Importance,  as  the  object  of 
ttOa  preeentment  Is  rather  to  show  the  choJ^ 
acter  of  the  transactions  between  Schaefer 
and  McParland  than  the  particular  Items  of 
Bredif B  traioactlons  wltli  Schaefer.  It  Is 
nnfortnnate  that  the  papa  merited  "Exhibit 
A"  has  not  been  printed,  as  it  would  doubtless 
have  fnmlabed  more  predae  Information  upon 
this  subject 

The  next  matter  of  Importance  to  be  con- 
sidered IS  the  ^araeter  of  the  mortgages 
which  were  ultimately  assigned  to  Brecht 
Tb^  wen  two  In  number,  both  dated  July 
1,  1888,  one  for  96,000,  and  the  other  for  94,- 
00(\  both  made  to  Alfred  B,  Lowrey  to  se- 
cure the  paymmt  of  bonds  of  cwrespondlng 
amonnta  and  datea  at  live  years  9ttat  date. 
The  mortgage  In  eolt  In  this  caae  la  the  one 
for  95,000.  Both  of  these  mortgages  were 
asdgiied  by  Lowrey  to  nilltp  L.  Schaefer 
on  February  1^  18M,  and  they  were  not  as- 
signed to  BreCbt  until  February  34,  1806, 
which  was  kmg  aftw  tbe  payment  of  tiie 
several  omns  of  money  wUdi  BreCbt  paid  to 
SAaefetL  Hw  covlanatloa  oC  this  rathw  ud- 


nsoal  state  of  facta  la  mbstantlally  thla.  Me* 
Parland  was  in  need  of  money  in  1893,  witi» 
which  to  carry  on  the  oonstmctlon  of  sewerSr 
and  he  implied  to  Mr.  Brrlckson  to  obtain 
the  money  for  him.  Brrlchson  directed  that 
one  or  more  mortgages  should  be  executed 
by  McPariand  and  his  wife  to  be  need  tD> 
obtaining  the  loans,  and  accordingly  both  the 
mwtgagoB  for  96,000  and  94,000  were  iw»' 
pared  and  executed,  and  placed  with  Brrick- 
son  for  the  purpose  of  raising  money  on  them. 
The  mortgagee  named  hi  the  instrument  waa 
Alfred  B.  Lowrey,  a  dark  In  Brrickson's  ot- 
flee,  who  testified  that  he  furnished  no  money 
for  the  mortgage.  His  name  was  used  ae 
mortgagee  only  fbr  convoilence,  as  he  had 
no  interest  In  the  mwtgage.  Brrickson's  ef- 
forts to  raise  money  faUed  of  success,  and 
tbea  McParland  applied  to  Mr.  Gustav  B. 
Schaefer,  and  he  undotook  to  furnish  the 
needed  money.  This  was  done  by  his  anply' 
Ing  to  one  of  his  dlraits,  Mr.  August  7. 
Bredit,  who  agreed  to  advance  money  to  the 
amount  of  911.000  In  alL  The  mortgagee 
were  transferred  by  Mr.  Lowrey  to  Philip  Lr 
Schaefer,  a  relative  of  Ouatav  B,  Scha^eTr 
bk  February,  1804,  and  he  also  had  no  In- 
terest In  them,  and  famished  no  money  ov 
them,  bat  slmi^  hdd  the  legal  tlQe  In  them 
for  the  time  being.  He  In  turn  assigned 
than  to  Mr.  Brecht  wbm  Instmcted  so  to  do^ 
but  It  was  not  until  In  February,  1896.  Dnr* 
lug  all  thla  time  the  transactions  between 
Bredit  and  O.  B.  Schaefw.  and  between  0. 
B.  Schaef  w  and  McParland,  were  iwoceed- 
Ittg.  Bredit  paid  to  Scbatfw  In  1880,  and 
March,  1804,  money  In  various  sums  to  the 
amount  ct  911>000,  and  Schaefer  paid  to  Mc- 
Pariand moneys  altogether  amounting  to  918,- 
664.04,  which  Indnded  the  911,000  reodveA 
by  Schaefer  from  Bredit  Mr.  Sdiaef er  wa* 
examined  as  a  witness,  and  testified  that  be 
thought  he  tdd  McParland  that  the  name  ot 
ttae  gentleman  who  was  advandng  the  mon- 
ey was  August  F.  Brecht  but  iras  not  potl- 
.tlve  about  It  He  was  asked:  "Q.  What  wa» 
the  arrangement  made  by  which  Mr.  PhUlp 
L.  Schaefer  was  to  hold  flie  mortgages  to  se- 
cure these  advancements,  so  far  as  the  re- 
payment of  the  advancements  was  ooncemr 
ed?  A.  Only  as  security  for  such  amounts 
as  SfoPariand  would  owe  on  this  account  Q. 
Did  yon  see  Mr.  E^ht  In  cwsequence  of  tbl» 
arrangement  made  between  you  and  Mr.  Me- 
ParlandT  A.  I  didn't  tdl  Mr.  BreCht  of  these 
mortgages.  I  simply  hdd  them  as  SMOrity* 
He  didn't  Inquire  for  them.  I  told  hlnir 
though,  that  he  was  secured."  He  was  alsa 
asked:  "Q.  What  amount  of  assessment 
bills  were  glvm  to  you  In  payment  of  the 
loans  whldi  woe  madeT  A.  Mr.  McParlantt 
handed  to  my  derk,  Frederick  J.  Schaefer, 
quite  a  number  of  assessment  bills,  amount- 
ing to  91L945.86,  as  I  understood  It  I  haw 
since  learned,  by  memoranda  that  I  have^ 
seen  In  tba  handwriting  of  Frederick  3, 
Schaefer,  that  that  amount  la  not  the  full 
amount  9t  the  assessment  Ulls  wbldi  BCr, 
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McParland  handed  him  for  m&  *  *  *  Q. 
TeU  u«,  please,  for  what  purpose  those  MUa 
were  glren  to  you.  A.  In  payment  of  moo- 
eys  adranced  to  Mr.  McParland  on  behalf 
4>t  Mr.  Brecht  *  *  *  Q.  You  want  w  to 
onderstand  that  Mr.  Brecht  did  not  Inquire 
bow  he  could  be  secured  for  the  repayment 
of  this  money  when  you  asked  him  to  lend  It 
to  Mr.  McPaiiand?  A.  Not  dther  than  I  hare 
mentioned.  Q.  You  never  mentioned  any- 
thing to  him,  you  say,  about  mortgaj^esT  A. 
No;  because  I  simply  treated  the  mortgages 
ju  an  extra  ooUateral,  In  the  event  of  the 
taking  of  these  bills  by  Mr.  McParland  for 
Ills  own  use  or  el8ewh««.  Q.  You  mean  to 
«ay  then  that  you  were  to  have  and  were 
to  be  the  medium  through  which  Mr.  Mc> 
Parland  was  to  be  furnished  the  mmiey  by 
Mr.  Brecht  for  the  prosecution  of  these  con- 
tracts? A.  Yes,  sir.  Q.  You  were  to  be  the 
medium?  A.  Yes,  sir.  Q.  And  that  yon  were 
iUso  to  be  the  party  to  whom  Mr.  Brecht  was 
to  look  exclusively  for  the  return  of  his  mon- 
«y?  A.  He  was  to  look  to  me,  because  he 
«aid.  'I  look  to  you,  and  I  don't  look  to  Mr. 
McParland,  because  I  gave  the  numey  to 
jou,  and  I  want  you  to  get  it  from  Mr.  Mc- 
Parland.' Naturally  I  collected  it  from  Mr. 
McParland  for  Mr.  Brecht  Q.  Who  advised 
the  assignment  from  Mr.  Philip  L.  Schaefer 
to  Mr.  Brecht?  A.  I  did.  Q.  Why  did  you 
^o  that?  A.  Because  Mr.  Brecht  became  dls- 
Aattsfled  with  the  ncmpayment  of  the  princl- 
pal  due  him,  and  1  told  him,  as  I  understood 
from  my  accounts,  Mr.  McParland  owed  me, 
for  Mr.  Brecht,  a  sum  equivalent  of  fll.OOO, 
And  I  therefore  directed  Mr.  PbiUp  L.  Schae- 
fer to  assign  the  mortgages  to  Mr.  Brecht 
'  *  *  Q.  And  at  the  time  that  you  assign* 
«d  these  mortgages  to  him  [Brechtl  you  be* 
Ueved  they  were  a  perfectly  valid  security? 
A.  Unquestionably,  and  that  Mr.  McParland 
at  that  time  owed  that  much  money  to  se- 
«ure  Mr.  Brecht,  which  I  have  since  found 
■out  was  not  the  fact.  *  *  *  Q.  Did  yon 
fully  inform  Mr.  Brecht  of  what  the  contract^ 
between  you  and  Mr.  McPaiiand  was?  A. 
No;  only  in  this  respect,  that  I  told  him  that 
the  money  was  secure.  Q.  You  did  not  tell 
Mr.  Brecht  then,  that  the  agreement  between 
^on  and  Mr.  McParland  was  that  you  were 
to  seciire  the  lender  of  the  money  by  assign- 
ing to  bim  these  mortgages?  A.  No;  I  did 
not  say  that.  Q.  And  you  did  not  tell  Mr. 
Brecht  that  the  agreement  between  you  and 
Mr.  McParland  was  that  although  you  were 
getting  this  money  from  Mr.  Brecht  for  Mr. 
McParland,  when  Mr.  McParland  came  to  re- 
turn the  money  he  was  to  return  It  to  you 
for  Mr.  Brecht?  Did  you  tell  that  to  Mr. 
Brecht?  A.  Yea,  sir.  Q.  You  told  him  that? 
A.  I  told  him  I  was  to  get  the  money  from 
Mr.  McParland  to  pay  him."  There  was  con- 
•alderable  testimony  in  addition  to  the  fwe- 
Solng  and  to  a  similar  effect  not  only  from 
Mr.  O.  B.  Schaefer,  but  from  others.  The 
.only  object  of  presenting  these  citations  Is  to 
^low  that  then  vu  testimony  In  the  cause 


proving,  and  tendfaig  to  prove,  fliat  Schaefer 
was  acting  as  the  agent  of  Bredit  both  In 
receiving  the  money  from  Bre(dit  and  In  re- 
ceiving the  money  from  McParland  to  pay 
Brecht  It  was  upon  this  point  that  Qie  caM 
turned,  and  the  jury  found  that  such  was 
the  fact  In  our  view,  there  was  abundant 
testimony  to  Justify  this  finding.  The  wbole 
character  of  the  transaction,  and  the  manner 
In  which  It  was  conducted,  fully  accord  with 
this  theory,  Brecht  and  McParland  were  not 
brought  togethor  at  all.  Everything  was 
done  through  Schaefer.  It  was  he  who  ob- 
tained the  money  from  Brecht  It  was  from 
Schaefer  that  McParland  received  the  mon- 
ey, and  to  him  he  assigned  the  assessment 
bills,  for  the  very  purpose  of  enabling  Schae- 
fer to  collect  the  money  with  which  to  pay 
Brecht  As  a  matter  of  fact  McParland  hlm- 
'self  collected  the  most  of  it  and  paid  it  to 
Schaefer,  until  the  whole  amount  ot  the  mon- 
ey  advanced  by  Brecht  was  reiMld  by  Mc- 
Parland. And  all  of  this  took  place  before 
the  mortgages  woe  assigned  to  Brecbt 
They  were  only  assigned  because  Schaefer 
at  that  time  supposed  that  McParland  still 
owed  the  whole  (11,000  which  had  been  ad- 
vanced to  him  by  Schaefer.  But  this  was  a 
mistake,  as  Schaefer  subsequently  discover- 
ed. It  was  already  paid  to  his  authorized 
derk  by  McParland,  and  he  (Schaefer)  was 
responsible  for  It  to  Brecht  and  he  so  tes- 
tifies. The  assignment  of  the  mortgages  to 
Brecht  was  no  part  of  the  original  transac- 
tion. They  were  only  Intended  as  a  last  re- 
sort. In  case  the  assessment  bills  were  not 
collected;  but  they  were  collected,  and  the 
whole  amount  of  the  uMmey  paid  by  Brecht 
to  Schaefer  was  already  paid  by  McParland 
to  Schaefer  before  the  assignment  of  the 
mortgages  to  Brecht  was  made.  The  conclu- 
sion Is  irresistible  that  Schaefo'  was  acting 
as  the  agent  of  Brecht  both  in  receiving  the 
money  from  Brecht  for  McParland  and  In  re- 
ceiving the  money  from  McParland  for 
Brecht  Bven  Brecht  himself  testified  to  that 
tfeet  He  was  asked:  **Q.  Did  you  have 
anything  to  do  with  the  account  between  Mc- 
Parland and  Schaefer?  Were  yon  to  bare 
anything  to  do  with  the  account  between  Mc- 
Parland and  Schaefer?  A.  McParland  was 
to  deliver  the  money  to  Schaefer,  and  Schaef- 
er was  to  deliver  the  money  to  me."  Un- 
fortunately, Schaefer's  iderk  embeszled  the 
whole  of  the  money,  without  Schaefer's 
knowledge,  and  for  that  embezslement 
Schaefer  was  responsible  as  between  Brecht 
and  McParland,  and  this  responsibility  he 
cheerfully  assumed  in  his  testimony.  But  it 
was  the  act  of  Brecht  in  permitting  the  trans- 
action to  be  conducted  in  that  way  which 
gave  the  opportunity  for  the  commission  ot 
the  embez^ement,  and,  under  the  decisions, 
this  subjects  him  to  the  loss,  as  between  him 
and  McParland.  We  are  of  opinion  that  the 
answers  of  the  court  below  to  the  plaintiffs' 
points  were  correct,  and  that  the  whole 
charge  was  a  careful  and  accnrate  preaent&* 
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tlon  of  ttie  very  qnratliHi  nptm  -wUdi  tba 
ease  turned.  The  assign  ments  of  wror  are 
bB  dismissed.  Judgment  affirmed. 


BBSOHT  et  al.  t.  McPARLAMD  et  nx. 
(Supreme  Gonrt  of  PeimsylTanla.  Oct  17. 
IfiQB.) 

VAUnirS  JUDOMBITT— Apfbai. 

'Where  an  order  opening  a  jadgment  for 
plaintiff  to  appealed  from,  and  a  Jadament  aft* 
erwarda  obtained  in  faror  of  defendant  is  af- 
firmed on  appeal,  the  first  order  wiH  aUo  be 
affirmed. 

Appeal  from  court  of  common  pleas,  PhU- 
adelpbla  county. 

Scire  facias  on  a  mortgage  brought  by  Mar- 
garet Brecht  and  others  against  John  Mc- 
Parland  and  wife.  From  an  order  opening 
a  Judgment  for  plaintiffs,  they  appeal.  Af- 
firmed. 

T.  A.  Fenstennaker  and  Fred.  L.-  Keitln* 
ger,  for  m^ellanti. 

GRBBN.  J.  This  la  an  nffpenl  ttom  an  ok- 
der  of  the  court  below  making  absolute  a 
rale  to  f^en  a  Jadgment  of  the  plaintUIs 
against  the  defendants.  After  the  judgment 
was  opmed  tin  cause  was  tried  on  Its  merits, 
and  a  verdict  was  rendered  in  faror  of  the 
defendants,  upon  which  Judgment  for  de- 
fendants was  accordingly  entered.  An  appeal 
ttom  that  Judgment  having  been  taken  to  thto 
court,  we  have  considered  It,  and  in  an  opin- 
ion Just  filed  we  have  affirmed  the  Judgment 
41  Aa  378.  That  being  so.  It  follows  that  the 
wder  to  open  the  judgmoit  in  the  court  below 
must  be  affirmed.  Order  affirmed. 


NICHOLSON  V.  KENNBDT  et  al. 
(Snprane  Gonrt  of  Pennsylvania.   Oct  17, 

1898.) 

JOIMT  CJOHTKAOT — RA.TinOA.TtOK. 

1.  Foar  dtfendants  ^^(teed  each  to  pay  one- 
fourth  the  cost  of  drilling  a  well.  Afterwards 
one  of  Oiem  execated  a  written  contract  creat- 
ing a  jtrfnt  liability,  and  signed  the  names  of 
the  other  three  without  authority,  and  the 
work  was  done  under  the  written  contract. 
Hddf  that  a  payment  of  one-fourth  the  cost 
by  each  of  nud  tiitee  defMidants  did  not  coa- 
rtitnte  a  ratificatioa  of  the  written  contract. 

2.  A  plaintiff  bringing  suit  on  an  alleged  Joint 
contract  «ecated  by  one  defendant  for  him- 
self and  for  three  others,  without  authority, 
cannot  recov»  against  any  one  of  said  three, 
without  proof  tliat  each  and  all  of  them  rati- 
fied the  contract 

Appeal  from  court  of  common  pleas,  Mc- 
Kean  county. 

Action  by  W.  H.  Nicholson.  Jr.,  against  W. 
C  Kennedy  and  others,  for  a  balance  due  on 
a  Joint  eontraet  From  a  Judgment  for  de- 
(tadant%  plalntUT  a^eals.  Affirmed. 


The  trial  oourt  refused  to  admit  In  evidence 
a  written  contract  executed  by  one  of  the  de- 
fendants for  himself  and  for  the  other  three 
without  authority,  because  plalntUf  failed  to 
show  ttiat  each  and  all  of  the  three  had  ra^ 
Ifled  it 

Mullln  &  Munin,  for  appellant  H.  King 
and  J.  W.  Bonton,  for  ^pellee  W.  O.  Ken- 
nedy. 

FBIiLk  J.  When  the  assignments  of  error 
whldi  relate  to  the  ezclnslon  of  testimony  are 
conslctered  In  connection  with  the  state  of  the 
pleadings  when  the  offers  were  made,  no  er- 
ror Is  disdoaed.  The  plaintiff  sued  four  de> 
fendants  to  recover  a  balance  dalmed  to  be 
due  for  drilling  an  oil  welL  One  of  the  de- 
fendants, Bradley,  was  the  owner  of  an  oil 
lease,  and  he  induced  the  other  three  defend- 
ants to  Join  with  him  In  drilling  a  well.  No 
ou  was  foond,  and  each  of  the  others  paid 
one-fourth  of  the  cost  This  actltm  was  to 
recover  the  fourth  whldi  dumld  have  bera 
paid  by  Bradley,  and  the  real  question  was 
whether  the  defendants  were  Jointly  Uatda 
The  original  statement  of  the  cause  of  action 
was  on  a  written  contract  1v  the  terms  of 
which  a  Joint  liability  was  imposed,  but  It 
appeared  at  the  first  trial  that  flUs  contract 
had  been  sU^ed  by  Bradley  only,  and  that 
without  authority  he  had  signed  the  names 
of  the  other  defendants  to  it  The  plalntUf 
then  procured  a  continuance,  and  before  the 
second  trial  filed  an  amended  statement  al- 
leging that  the  work  had  been  done  under  a 
verbal  contract;  but  the  proofs  fafied  to  sup- 
port this  avermmt  and  diowed  that  the  only 
contract  he  had  was  the  written  one,  and 
that  tile  work  had  been  done  under  It  Upon 
objection  being  made  to  the  admission  of  evi- 
dence to  establish  a  verbal  contract,  aftw  tiM 
plaintiff  had  testified  that  tAe  contract  nndmr 
which  the  wwk  had  been  done  was  In  writ- 
ing, he  again  amended  his  statement,  and  set 
out  that  the  verbal  contract  had  been  reduced 
to  writing  and  signed  by  Bradley  fw  hlmsdt 
and  by  him  wlOioot  authority  for  the  oOner 
defendants,  and  that  without  fcnowle^e  of 
Bradley's  want  of  authority  he  bad  done  the 
work  under  the  written  and  verbal  contracts, 
and  that  subsequently  Kennedy*  the  only  de- 
fendant served,  had  ratified  the  vorbal  eon- 
tract  There  waa  a  fnrOier  vague  statement 
that  the  defendanta  had  ratified  the  contract 
without  qwdfylng  which  contract  With  the 
pleadluffi  In  this  condition,  the  case  went  on, 
and  every  offer  of  testimony  which  tended  to 
show  either  prior  authorfatatlon  or  subsequent 
ratification  of  either  contract  was  admitted. 
The  i^alntiff  succeeded  In  showing  that  each 
defendant  bad  aasomed  a  UablUty  for  (me- 
fourth  of  tiie  cost  but  tailed  to  show  a  Joint 
UablU^.  The  Jud«meiit  Is  afibrmed. 
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G0HM0NW1SAICT  t.  FABBEUi. 
(Supmna  Court  of  PeniujlTaiiia.  Oct  IT, 

180&) 

BoHHUDB— EnsBHOB— BXFBMTC — Onicion — X*- 
nsmoH— Dbol&bations— Tbiai<— InTiiu» 
TioKi— WiTNBsaBS— Grid  ibilttt. 

LA  witneu  cannot,  as  an  expert,  rire  hia 
opinion  aa  to  whether  two  pocketbooki  had 
ibeen  mended  hj  the  same  penoD,  where  thwe 
was  nothing  pecnliar  about  the  pocketbooks, 
■or  the  thread  by  wh!di  tfaej  were  mended,  or 
4ht  stitches  taken  hi  them. 

2.  An  oDdertaker's  assistant,  who  has  no 
medical  knowledge  respecting  the  length  of 
time  after  death  when  rigor  mortis  may  be 
«zpected  to  set  In,  who  has  read  nothing  on 
4he  snbJecL  and  whose  attention  has  not  been 
gpeciallr  directed  to  the  subject  while  in  the 
discharge  of  hia  duties,  is  Incompetent  to  tes- 
tify as  an  expert  on  audi  subject. 

8.  The  fact  that  defendant  bad  nnsnecessfnl* 
It  attempted  to  rob  a  certain  person,  and  had 
then  declared  that  he  intended  to  murder  him, 
is  not  admissible  to  show  that  defendant  was 
present  at  a  murder  of  such  pirson,  snbae> 
4iientlT  committed. 

4.  Where  witnesses  for  tlie  prosecution  tes- 
tify  that  after  defendant's  arrest  made  six 
nuHiths  after  the  murder  and  robbery,  the^ 
tonnd  in  defendant's  bed  a  worthless  old  pock- 
■•tbook  that  had  belonged  to  deceased,  the  court 
«honld  submit  to  the  Jury  the  question  whether 
H  had  been  placed  in  the  bed  by  persons  Inter- 
ested In  the  prosecution. 

5.  Detectives  eaaaployed  by  a  county  to  And 
flinrderers  <ft  a  decedent  may  be  asked  on 
jeross-examination  by  accused  to  state  the  gen- 
eral character  of  their  contract  with  the 
■coonty,  and  how  tiidr  pay  Is  to  bt  adjusted. 

Appeal  fn»n  court  of  oyer  mnd  termlnw. 
Blair  county. 

James  Farrell  was  conricted  of  murder, 
MaA  he  appeals.  BeTersed. 

B.  A.  Henderson,  for  MWellut  WUUnin 
fi.  Hammond,  Dlst  Atty.,  for  the  Oommon- 

WILUAUB,  3.  The  Indtetmeitt  In  tbls  cane 
^Aargei  lliree  itertons  vldi  tbe  crime  of  mur- 
der in  the  flnt  degree,  In  the  killing  at  one 
Benry  Bonnei^  Tbey  are  tte  defendant, 
BYank  Wilson,  uid  William  Doran.  Wllaai 
jtaA  the  defendant  were  separately  tried,  and 
Doran  has  so  Car  escaped  arrest  The  trial 
■ot  Wilson  resulted  In  a  conviction.  A  new 
trial  was  refused,  and  tbe  case  came  into  this 
■court  by  appeal.  At  tbe  March  term,  1896, 
farrell,  the  defmdant,  was  tried  and  con- 
victed. HlB  aratUcatlon  for  a  new  trial  was 
-refused.  axiA  he  also  appealed.  The  two  ^ 
rpeala  were  heard  in  this  court  at  tbe  same 
time,  and  the  proceedings  upon  Wilson's  ap- 
•peal,  with  the  opinion  of  this  court,  will  be 
found  reported  In  186  Pa.  St  1,  40  Atl.  283. 
For  a  full  Btatonent  of  the  circumstances 
■surrounding  the  nrarder,  of  tlie  preparation  of 
the  case  of  the  commonwealth  detectlTes, 
and  the  gmeral  questions  affecting  their  cred- 
ibility, reference  is  made  to  the  case  of  Godl 
-▼.  Wilson,  above  cited.  This  appeal  InTolres 
several  questions  not  raised  In  that  case,  whldi 
-we  win  briefly  consider  In  what  seems  to 
«s  their  natural  ordtf.   The  first  of  tbue  Is 


raised  by  the  second,  fiblrd,  and  flfOi  aaslsn- 
moits  of  error,  and  relates  to  the  artmlairton 
of  expert  witnesses.  Two  things  must  con- 
cur to  Justify  the  admission  of  an  expert  wtt- 
ness:  Flrat,  the  subject  under  examlnatl<Hi 
must  be  one  tbat  requtoes  tiiat  ttia  court  and 
Jury  have  tiieakl  of  knowledge  or  experience 
such  as  men  not  medally  skilled  do  not 
havob  and  audi,  ttawefore,  aa  caimot  be  ob- 
tained  from  ordinary  witnesses;  second,  the 
witness  caned  aa  an  esEport  must  possess  tbe 
knowledge,  skill,  or  experience  needed  to  In- 
form and  guide  tiie  court  and  jury  m  ttie  par- 
ticular case.  Upon  such  a  question  sueb  a 
witness  may  be  called,  and  may  testify  not 
merely  to  fiwta,  but  to  bis  condustons  from 
the  facts,  because  the  court  and  Jury  are 
without  the  knowledge  necessary  to  enable 
them  to  draw  the  conclusions  for  ttiemselTes 
without  aid.  In  this  case,  an  old  pocket- 
book,  which  bad  been  torn  and  mended  with 
thread  In  a  coarse  and  clumsy  mann«,  bad 
been  put  In  evidence.  Another  podEettKxric, 
said  to  have  belonged  to  Bonnecke,  wbldi  had 
been  r^HUred  by  what  seemed  to  be  tbe  same 
sort  of  thread,  was  put  In  evidence  for  the 
purpose  of  proving  that  the  first  pocketboift 
belonged  to  and  had  been  rq^alred  by  Bon- 
necke. There  was  nothing  peculiar  about 
the  first  pocketbook,  or  the  thread  with  which 
It  had  been  mended,  or  the  stitches  taken  up- 
on It  We  can  see  no  quntlon  of  art  or  aUU 
raised  here  upon  irtilch  spetial  knoirtedge 
was  needed,  nor  did  the  witness  show  him- 
self possessed  of  expert  knowledge.  If  It  had 
been  necessary.  Tbe  witness  waa  competeal; 
as  any  other  witness  would  have  been,  to 
testify  to  any  peculiar  chancteilstica  of  flis 
podtetbook,  or  the  thread,  or  tbe  stitches,  and 
tiw  jury  could  have  conq^ared  tiiem  at  tiwir 
leisure,  and  detemdned  the  value  of  the  evi- 
dence; but  to  dignify  the  testimony  1^^  treat- 
ing It  as  that  of  an  expert  was  to  invite  tiie 
Jury  to  treat  It  as  entitled  to  some  siq»erlor 
condderation,  such  as  the  testimony  of  w- 
dlnary  witnesses  was  not  entitled  to. 

The  question  about  tiie  length  of  time  after 
death  when  rigw  mortis  may  be  expected  to 
set  in  waa  a  question  for  expert  medical  testi- 
mony. Long  experience  and  observation 
might  stand  In  Ueu  of  the  stiidy  of  bot^  and 
qualify  one  to  speak  aa  an  expert  upon  this 
subject;  but  the  witness  called  aa  an  ex- 
pert upon  this  question  had  no  medical  knowl- 
edge, had  read  nothing  on  the  subject,  and 
had  no  experience  except  as  an  tmdertaker's 
assistant  In  preparing  dead  bodies  for  buriaL 
His  attention  as  an  undertaker  does  not 
seem  to  have  been  spedaUy  directad  to  this 
question,  and  he  frankly  stated  that  he  was 
not  an  expert  upon  tbe  particular  subject 

The  alxteenth  assignment  of  error  raises 
another  question  of  the  admissibility  <tf  evi- 
dence. The  commonwealth  made  a  written  of- 
He  to  prove  by  one  Joseph  Peddloord  "that  In 
1894  the  defendant,  with  Frank  Wilson,  WU- 
Uam  Doran,  and  the  witness,  had  entered  In- 
to a  combination  to  rob  Bonnecke;  Uiat  la 


Digitized  by 


Google 


GOimOlirWEALTH  t.  FABBXLL. 


fiBlviiazy,  1895,  tbe  defendant  and  ttie  wit- 
nets  assaulted  Boonecke  In  hia  own  honsc^ 
and  attempted  to  rob  hiuu  and  tbat  tbe  aama 
arenlng  tbe  d^endant  proposed  to  witness  to 
rmew  tbe  attack  npon  Boniieck^and  effect 
tbe  robbery;  tbat  tbe  wltneaa  detuned,  and 
tberanpon  the  dtf  endant  swore  that  be  would 
get  Bonnecktf  s  money,  If  be  bad  to  kUltbe  old 
man  to  do  so."  Tbls  olEer  waa  limited  to  no 
parttcnlar  purpose,  bnt  was  made  with  the 
Idea  tbat  It  was  evidence  for  the  purpose  of 
estoMlshtng  the  gnllt  of  the  defendant  It 
ma  objected  to,  and  both  Ito  competency 
and  tbe  admlulbillty  of  the  witness  were  de- 
nied. It  must  be  remembered  that  Bonnecke 
was  killed  between  tbe  night  of  the  4tb  of 
April,  18BS,  and  (he  morning  of  Sunday,  the 
7th.  Tbe  defendant  could  not  have  reached 
Altoona  earlier  than  about  9  o'clock  oa  Sat- 
urday ereidngf  tbe  60i  of  ApriL  It  cannot  be 
said  to  be  dear  Oiat  be  waa  there  at  an  on 
that  night  Our  quest  Ion,  therefore.  Is,  do 
the  facto  embodied  In  this  offer  tend  to  show 
that  tbe  defendant  did  participate  on  the 
nigbt  of  the  8th  <tf  Aprfl  In  tbe  robbery  and 
mnrder  of  Bonne(AeT  A  threat  to  rob  would 
toiTe  been  admissible  to  show  knowledge  or 
moHve  on  tbe  part  of  the  defendant,  but 
d»ere  Is  no  l^al  presumptlui  tbat  sneb  a 
threat  will  be  executed,  such  aa  reHerea  tbe 
commcmwealth  from  tbe  duty  to  prore  the 
tMct  tt  alleges,  viz.  tbe  participation  of  tbe 
4efendant  in  the  robbery  and  killing  alleged. 
The  court,  howerer,  not  only  admitted  the 
<rffer  as  tending  to  prove  the  actual  presence 
at  the  murder  of  the  defendant,  hot  drew  the 
attention  ot  the  jury  to  It  aa  evidence  bear^ 
teg  upon  this  subject  The  learned  judge  said 
to  hla  chai^:  **Tbe  commonwealth  offered 
evidence  which  It  Is  alleged  potote  to  the  guilt 
ot  James  Ffuiell,  the  defendant  and  provea 
that  be  la  the  murderer,  or  one  of  the  murder- 
ers, of  Henry  Bonnecke.  Tbreate  made  by 
Farrell  after  hla  nnsnccenful  attempt  to  rob 
Bonnecke  on  February  21,  1895,  as  tesUfled 
to  by  Joseph  Peddlcord,  are  rdted  on  by  the 
commonwealth  aa  part  of  such  proof.  In  this 
connection,  however,  I  would  caution  you 
not  to  attecb  undue  Importance  to  tbe  tBct 
that  FarreD  did  attack  Bonnecke  on  February 
21,  1805.  Such  fact  was  properly  admissible 
as  part  of  the  res  gestse,  or  surrounding  chv 
cnmatances  of  Peddicord's  testimony,  and  as 
a  circumstance  which  might  point  to  the 
probability  of  Farrell's  renewing  the  attempt; 
but  yon  <mnBt  not  allow  It  to  unduly  prejudice 
you  against  the  defendant"  This  was  an  In- 
struction to  the  Jury  that  the  evidence  of  the 
attempted  robliery,  and  the  threat  to  renew 
It  had  been  properly  received,  and  was  to  be 
considered  as  twarlng  npon  tbe  "probability 
nt  Farrell'B  renewing  the  attempt";  or,  tn 
•other  words,  of  his  guilt  of  murder  as  char- 
ged in  the  Indictment  The  caution  not  to 
give  "undue  Importance"  to  the  facte  set  out 
to  the  offer,  without  some  distinct  stetement 
<€  what  this "nndne  Importance"  was,  waa  of 
value. 


We  come  now  to  tbe  question  raised  by  the 
seventeenth  assignment  The  defendant  waa 
arrested  at  Alleqnlppa,  Beavw  county,  Pa.,  In 
November,  1896,  some  six  months  aftn  th* 
mnrder  of  Bonnecke.  He  ma  taken  to  A^ 
toona,  and  two  or  three  days  later  one  of  the 
detectlvea  procured  a  second  warrant  return- 
ed to  Alleqnlppa,  and  with  the  aid  of  a  local 
constable  made  search  In  the  room  and  bed 
which  bad  been  occupied  Farrell  while  at 
AUequlppa.  Tbe  constoUe  found  an  (rtd, 
worthlesB  pocketbook  In  tbe  bed.  This,  It 
was  alleged,  had  belonged  to  Bonnecke,  been 
taken  from  him  at  the  time  of  the  mnrder, 
and  kept  concealed  by  Farrell  for  more  than 
six  months.  This  pocketbook  had  been  ton, 
and  rudely  mended  with  thread  of  usual  alas 
and  character.  It  waa  sought  to  onraect  this 
worthless  pocketbook  wittk  Bonnecke  by 
showing  tbat  be  had  a  amaller  pocketbook- 
that  had  been  mended  In  a  shnllar  manna. 
For  this  purpose  a  wltnesa  waa  put  upon  tha 
stand  aa  an  e:q>ert  to  prove  tiiat  the  repaln 
npon  eacb  pocketbook  had  been  made  by  tiw 
same  peraon,  with  the  same  thread,  nie  wit- 
sees  dedtoed  to  say  that  the  repatra  on  bott- 
were  made  by  tbe  same  person.  The  ttiread 
used  had  been  the  same  In  number  on  both, 
aa  he  tiuught  bnt  It  waa  a  commtm  number, 
and  was  not  a  certain  basis  for  an  opinion 
that  the  work  had  been  done  by  the  same 
person.  This  evidence  waa  submitted  to  the 
jury  to  these  words:  "If  the  pocketbook  in 
question,  to  wit  the  pockeliMok  found  to 
the  bed  at  ADeqntppa,  was  the  pocketbook  of 
Henry  Bonnecke.  and  was  stolen  at  the  time 
of  hts  death  In  1896,  and  was  taken  to  Alto- 
qnlpiu.  by  Farrell,  and  waa  concealed  to  hls- 
bed,  flien  there  would  be  a  atrong  presump- 
tion, arising  from  the  possession  of  stolen 
property,  that  Farrell  was  tbe  robber,  w  one 
of  the  robbers,  who  stide  said  pocketbook, 
and  unfortunately  it  would  stron^y  tend  to 
show  that  he  is  guilty  of  being  concerned  to 
the  death  of  Henry  Bonnecke."  The  other' 
side  of  this  subject  was  presented  thus:  **On 
the  contrary,  if  you  have  a  reasonable  doubt 
whether  this  pocketbook  ever  beloi^ed  to 
Henry  Bonnecke.  you  sbould  dismiss  the  dr- 
cumstence  of  the  mending  of  the  po<Aet- 
book  from  the  case,  and  allow  It  to  have  no 
weight  against  the  defendant"  The  only  con- 
sideration brought  distinctly  to  tbe  notice  of 
the  jury  Is  tbe  Identity  of  the  pocketbook 
brought  from  Atlequlppa  aa  one  of  those 
which  the  murdered  man  owned  and  had  in 
his  possession  at  the  time  of  his  death.  Bnt 
suppose  this  be  conceded;  it  by  no  means  fol- 
lows that  the  defendant  either  took  It  from 
the  murdered  man,  or  placed  It  where  It  was 
found.  What  motive  had  the  defendant  If 
he  bad  been  one  of  the  murderers  of  Bon- 
necke, to  keep  this  pocketbook?  It  waa  nei- 
ther useful  nor  ornamental.  Its  possession 
could  only  be  a  source  of  constant  danger. 
Bnt  If  he  really  did  desire  to  keep  it  why 
put  tt  In  his  bed.  when  It  would  naturally 
he  dls(;pvered  every  morning  wb^  bis  bed 
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was  made  up  for  the  da??  It  might  hare 
been  pat  there  In  his  absence.  It  might  have 
been  pnt  there  even  after  the  search  began. 
Which  seems  most  probable,— that  Farrell  had 
kept  this  pocketbook  for  six  months  In  hU 
bed,  or  that  It  had  found  Its  way  loto  the  bed 
after  his  arrest?  The  credibility  of  this  story 
was  plainly  for  the  jury,  and  they  ihonld 
first  have  determined  Its  value. 

In  this  connection  the  tenth  assignment 
may  be  conveniently  considered.  The  mur- 
der of  Bonnecke  occurred  at  a  time  when  the 
attention  of  none  of  the  sorroundtng  citizens 
was  attracted  to  It  The  night  when  it  was 
done  was  as  wholly  unknown  as  the  persons 
by  whom  It  was  done.  A  detective  was  em- 
ployed to  Investigate  the  case,  and  to  try  and 
bring  the  guilty  ones  to  trial  and  conviction. 
This  agency  spent  much  time  on  the  case, 
and  It  was  by  them  that  the  arrest  of  the  de- 
fendant was  procured.  The  detective  hunted 
np  the  evidence  against  him,  or  furnished  It 
as  the  result  of  their  Interviews  with  him,  or 
their  Investigations  Into  his  habits  and  snr- 
ronndlngs.  As  tending  to  show  their  Inter- 
est in  the  case,  and  to  some  extent  affecting 
their  credibility,  they  were  asked  upon  cross- 
exaoninatlon  to  state  the  goieral  character  of 
the  contract  with  the  county,  and  how  their 
pay  was  to  be  adjusted.  Tills  was  objected 
to,  and  excluded  by  the  court  But  why  was 
It  not  competent?  Whatever  tends  to  show 
the  Interest  or  feeling  of  a  witness  In  a  cause 
fs  competent  by  way  of  cross-examination. 
If  the  witness  had  stated  that  his  pay  waa 
conditional  upon,  or  was  to  be  affected  by,  tbe 
result  of  the  trial,  In  any  manner,  It  cannot  be 
doubted  that  such  a  bai^n  would  have 
shown  Just  what  his  Interest  In  the  conviction 
of  the  defendant  was,  and  been  entirely  prop- 
er for  the  Jury  to  consider  In  determining  his 
credibility.  80,  also.  If  he  or  his  superiors 
had  received  a  large  sum  from  the  county  for 
MTTlces,  and  If  they  were  really  conducing 
the  prosecution  for  tbe  county,  that  fact 
conld  be  shown  upon  cross-examination.  It 
might  not  have  been  a  very  Important  fact, 
but  it  was  a  competent  one,  upon  cross-ex- 
amination. 

There  are  other  questions  raised  by  the  as- 
signments of  error  that  Invite  dlscusalon,  bnt 
th^r  Importance  In  this  case  Is  not  such  as  to 
require  it  Those  we  have  considered  are 
conclusive  of  this  appeal,  and  require  us  to 
reverse  the  Judgment  appealed  from,  and 
award  a  new  venire.  Let  an  ordw  be  en- 
tered accordingly. 


la  re  PABBT'S  ESTATSL 

Appeal  of  HOPKINSON. 

(Supreme  Court  <tf  Peansylvaaia.   Oct  17, 
1898.) 

RaEomoiis  ATTD  AoMiiinTRATOHB  —  C^ni  ron 

BsaviOBS— -ALtOWAaOB— LUBILITT  or  BSTATI. 

1.  An  allowance  of  81,800  to  a  lawyer  tot 
services  requiring  a  trip  to  Europe  to  attend 


to  the  transportation  of  ib»  body  of  a  de- 
ceased person  from  Eun^  Is  not  excessive. 
wb«e  the  services  involved  tbe  loos  of  65 
days  from  professloDal  duties,  and,  though  not 
■tricUr  profesflionftl,  were  undertaken  on  a 
telegram  from  deceaaed's  wife,  from  which 
claimant,  who  was  her  legal  adviser,  might 
infer  that  she  needed  legal  advice. 

2.  Where  the  estate  of  a  decedent  is  ample, 
it  is  liable  for  aervices  in  coonection  with 
the  tranaportadoD  of  decedent's  body  from  tbe 
place  of  his  death  in  a  foreign  eonntiy  to  the 
place  ot  burial,  rendered  at  the  request  of  tbe 
widow. 

Appeal  from  orphans'  court,  Phllade^tbte 

county. 

Claim  by  Charies  A,  Chase  against  the  es> 
tate  of  Winiam  A.  Parry,  deceased.  From  a 
decree  In  favor  of  cWmant  Joseph  Hopklnr 
son,  trustee  nndo-  the  wfll  of  deceased,  ap- 
peals. Affirmed. 

R.  Loper  Baird  and  John  Q.  Johnson,  for 
appellant  Ernest  It.  Tuatln  and  Qeocge  S. 
Graham,  for  appellee. 

DEAN,  J.  Tlila  Is  an  appeal  from  a  decree 
of  tbe  conrt  below  awanllng  to  Qiarlee  A. 
Chase  91,800  for  certain  services  rendered  at 
the  request  ot  the  widow  of  William  A.  Pai^ 
ry  in  connection  with  tbe  tran^ortattinL  of 
the  body  of  her  deceased  husband  from  India 
to  PhUadelphla.  and  Its  burial  at  the  latter 
place.  It  ai^iears  that  Mr.  Parry,  his  wife 
being  with  him  on  foreign  travd,  died  on  8tb 
of  February,  1886,  In  India.  The  n^  day 
she  telegraphed  to  Blr.  Chase  the  fact  of 
death,  and  for  him  to  meet  her  at  HaiaeUlea, 
France,  for  wfaidi  port  she  had  started,  as 
be  understood,  with  tbe  body  of  ber  hns- 
baod.  on  the  steamer  NnUa.  Having  arrived 
at  Paris,  he  made  aB  necessary  arrangements 
to  have  the  body  tfanaported  from  ManelDes 
through  France,  and  reah^iped  to  Soutbamp- 
ton.  and  from  there  to  America.  Aa  It  turned 
out,  the  body  bad  not  been  shipped  on  the 
Nubia,  bnt  on  anotlier  vessel.  In  wbltdi  It 
reached  England,  from  which  point  he  had  It 
shipped  to  America.  From  his  own  atate- 
ment,  which  Is  not  contradicted,  the  woA  be 
did  Involved  tbe  loss  of  S5  days  of  time  tram 
his  profes^onal  duties  as  a  lawyer  In  Phila- 
delphia, caused  him  to  pay  conaldcnble 
money  out  of  his  own  pocket  and  subjected 
him  to  no  end  of  vexation.  The  character  of 
the  services  i>erformed  was  not  strictly  pro- 
fessional. They  could  have  been  performed, 
perhaps,  as  well  by  another  than  a  lawyer; 
yet  before  that  time  he  bad  been  tbe  legal 
adviser  of  Mrs.  Parry,  and  be  might  very 
well  suppose,  when  he  received  tbe  tdegram. 
that  she  needed  legal  advice  In  mattera  coo- 
nected  with  tbe  decease  of  her  hosband.  For 
these  services,  and  money  expended,  be  pre- 
sented a  bill  against  the  estate  of  12,500. 
This  was  objected  to  by  Mr.  Hopklnaon,  one 
of  ttie  executors— First  because  It  was  ex- 
cessive; and,  second,  becanse  tbe  senicca 
were  not  rendered  t<a  benefit  of  tbe  estate, 
but  at  the  request  of  and  for  the  benefit  of 
tbe  widow.   The  auditing  judge  cot  tbe 
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amoDDt  of  th*  claim  down  to  fl300>  vbicii 
sum  wae  awarded,  and  tbe  conri  on  ezcep- 
tioiu,  conflnned  the  aAJudtcatlon.  From  thl* 
decree  tbe  oo-otecator  Bopklnaon  appeals. 
A*  tbe  andiUng  Jodge,  with  all  tbe  parties  bo- 
fore  bim,  tbongbt  tbe  amotuit  allowed  waa 
nauonable,  tbere  la  notbtng  In  the  tecta  which 
oonatralna  m  to  pronouiice  It  aceidve* 

As  to  the  arfoment,  that  there  la  no  I^cal 
liablllt7  on  part  of  the  estate,  we  do  not 
thlnh  It  well  founded.  Where  tbe  estate  Is 
ample,  as  here,  there  Is  as  much  reason  tor 
SQbJectlng  It  to  reasonaUe  chains  for  the 
embalming  and  transportation  of  a  bodjr 
from  India  to  the  cemetery  at  Pbllad^iAU 
as  from  a  dwelling  on  Walnut  street  to  tiie 
same  place.  Taking  into  view  the  liberal  pro- 
Tlsion  testator  made  for  his  widow,  other  In- 
terested parties,  not  nnreaaimably  perhaps, 
think  she  should  have  borne  this  expense  of 
her  husband's  burial;  but  she  does  not  think 
so,  and  that  Is  the  end  of  the  maMer.  Sen- 
tlment  la  Tolnntary.  We  are  not  here  to  en- 
force on  widows  the  enjoyment  of  It  Tbe 
decree  of  the  court  below  In  this  particular  Is 
affirmed,  and  a4)peal  dismissed,  costs  to  be 
paid  out  of  the  fund. 


SGHHBHL  T.  SOUTH  JBIRSEY  LAND  ft 
TBANSPOBTATION  GO. 

(Supreme  Court  of  New  Jersey.  Nor.  4,  iSOft) 

Vbhub— TkASBiToxT  Acno» — Doinsno  Oaaro- 

KITIOHS. 

1.  Section  230  of  the  act  regalatiog  practice 
of  courts  of  law  (2  Oen.  fit.  p.  2671)  etitabllshes 
the  practtee  as  to  venue  and  place  of  trial  in 
all  actions  merely  transitory,  and  tt  moat  be 
followed,  and  the  court  will  not  Interfere  with 
its  directions  nnlees  upon  proof  of  spedal  elf« 
(nmstanceB  moving  the  court  to  ezards*  Its  dl»> 
(Tetion  otherwise. 

2.  When  the  plaintiff  In  an  action  merely 
tranaitoTT  was  not  a  resident  of  this  state, 
and  the  defendant  waa  a  domestic  corporatioo, 
and  service  of  the  summons  was  made  apon  it 
in  the  coonty  where  its  principal  office  was  lo- 
cated, the  venne  ehould  oe  laid  in  that  countv, 
and  not  In  some  other  county;  and,  if  laid  m 
•ome  other  county,  tbe  court  will  change  the 
venne  to  the  county  In  which  s^ice  of  process 
was  made,  unless  otherwise  controlled  by  eome 
ppecial  circnmstauces  moving  ita  discretion  to 
direct  a  change  of  Tenne  and  trial  to  another 
coon^. 

(SyUabni  by  the  Court.) 

Action  by  ' John  G.  Scbmehl  i^alnst  the 
Sontti  lenej  Land  ft  Transportation  Com- 
pany on  a  contract  Motion  by  defendant 
for  8  change  of  venue.  Granted. 

Argued  November  term,  1808.  before  DB- 
PUS.  TAN  STCKEL,  and  LIPPIXCOTT.  33. 

F.  A.  Armstrong,  for  the  motion.  Bobert 

Stepbany,  opposed. 

LIPPIXCOTT,  J.  Tbe  summons  In  this 
case  waa  issued  on  July  28,  1898,  and  made 
retnmable  on  August  10,  1898.  Tbe  venue 
has  been  laid  In  the  county  of  Atlantic.  The 
action  Is  upon  contract,  and  waa  merely 
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transitory.  Tbe  facta  which  are  agreed  up- 
on and  undisputed  are  that  the  defendant  Is 
a  domestic  corporation,  and  Its  principal 
office  la  in  the  city  of  Camden.  Tbe  plain- 
tiff Is  not  a  resident  of  the  county  of  At- 
lantic, and  Is  not  a  resident  of  this  state. 
Tbe  summons  was  served  on  the  defendant 
by  the  sheriff  of,  and  In  tbe  county  of, 
Camden.  If  the  direction  of  tbe  statute  be 
followed,  the  venue  should  have  been  laid 
in  the  county  In  which  process  was  served. 
2  Gen.  St  p.  2571,  §  230;  BeU  v.  Banlcing 
Oa,  16  N.  J.  Law,  6S;  Ackerson  v.  Railway 
Co.,  81  N.  J.  Law,  809.  The  practice  estab- 
lished by  the  statute  sljould  be  followed,  and, 
if  it  is  not,  the  court  will  change  the  venue 
to  conform  to  the  statute  unless  tbere  be 
special  circumstances  which  move  tbe  dis- 
cretion of  the  court  otherwise.  Worley  v. 
Scudder,  10  N.  J.  Law,  2S1;  Dauchy  v.  Tay- 
lor. 9  N.  J.  Law,  96;  McMenomy  v.  William- 
son, 11  N.  J.  Law,  316;  Kerr  v.  Bank.  4  N.  J. 
Law.  863.  An  order*  may  be  entered  chan- 
ging the  venue  to  the  county  of  Camden.  This 
ordw  Is  made  with  costs. 


SPARKS  UFG.  CO.  v.  TOWN  OF  NEWTON 
et  al. 

INGIUBSOLL  V.  SAMBL 

(Gourt  ct  CAuuKery  of  New  Jersey.   Oct  XL, 
1808.) 

TaTBR  CoDESSS— RlF11tIl.!f  KlOBTS— DlVBRSlOlt— 
DaUOBS— BmXBNT  DOMAI5— E^DITT  JCRISDIfy 

TioN— SuanoB  Watbks— Uusicifal  Corpora- 
TioMa— Sdbbooatiox. 

L  Where  a  riparian  proprietor  seeks  tbe  aid 
of  a  court  of  equity  to  restrain  a  corporation 
from  diverting  water  for  public  purposes  which 
it  has  the  power  to  mmdemn.  and  the  corpora- 
tion offers  to  pay  such  sum  as  the  court  shall 
deem  to  be  Just  oompenaatiMi,  and  ocanplaln- 
ant  consents,  the  court  has  Jurisdiction  to  as- 
certain the  amount  of  such  compensation. 

2.  A  municipality  wUch  buys  a  piece  of  land 
on  a  stream  several  miles  from  Its  corporate 
limits  does  not  thereby  becMue  a  riparian  own- 
er, and  entitied  as  sndi  to  use  the  water  of 
the  stream  to  supply  its  inhabitants. 

8.  A  riparian  owner,  who  constructs  a  storage 
reservoir  on  a  stream,  and  uses  it  for  more 
than  20  years  for  the  benefit  of  his  mill  on  the 
stream,  and  thereby  confers  an  Incidental  ben- 
efit on  mill  owners  further  down  the  stream, 
does  not  thereby  invest  snch  downstream  mill 
owners  with  a  nf^bt  to  have  the  benefit  of  sndi 
storage,  but  may  at  any  time  discontinue  its 
use,  and  allow  the  reservoir  to  fall  Into  disre- 
pair. 

4.  The  legislatare  at  tills  state  does  not  pos- 
sess, and  has  not  attempted  to  exercise,  the 
power  of  authorizing  tbe  diversion  of  water 
from  running  streams  upon  condition  of  mak- 
ing compensation  by  Btorin^r  storm  and  flood 
water,  and  giving  it  out  in  dry  times  for  the 
benefit  of  the  riparian  owners,  as  compmsa- 
tion  for  the  diversion. 

5.  Storm  or  flood  water  as  soon  as  it  reaches 
a  natural  stream  loses  the  character  of  surface 
water,  and  becomes  a  part  of  the  stream,  and 
subject  to  the  right  of  use  by  all  riparian  pro- 
prietors, and  cannot  be  diTcrted.  against  the 
will  of  such  proprietors,  except  by  the  exercise 
of  eminent  domain. 

6.  A  wuter-powur  mill  owner,  who  had  lor 
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manr  years  owned  and  controlled  a  atorage 
reservoir  for  the  benefit  of  his  mill  in  dr7 
weather,  thereby  inddentally  benefiting  other 
downatream  mill  owners,  conTeyed  to  a  nia> 
ntdpalitr  the  reserroir,  and  a  right  to  divert 
water  therefrom,  taking  from  it  a  coTcnant  to 
deliver  to  liim  from  it  the  same  (undefined) 
quantity  of  water  which  he  bad  previously 
been  accoatomed  to  draw.  The  muldpality 
Increased  the  capacity  of  the  reservoir,  and 
claimed  the  right  to  divert  a  certain  qttnntity 
of  water  from  it  for  the  use  of  an  iiihabitaats 
within  its  corporate  limits,  whose  uatunil 
drainage  waa  into  a  different  stream,  and  Jna- 
tlfied  Its  diversion,  as  against  riparian  mill 
owners  below  the  first-mentioned  owner  and 
grantor  of  the  reservoir,  on  the  gronnd  that  the 
effect  of  its  operation  would  be  to  increase  and 
benefit,  rather  tlian  diminish  and  Injure,  the 
water  power  tieiow,  by  storing  flood  and  storm 
water  of  no  use  or  value  to  the  mill  owners. 
Beld  no  defense  to  a  bill  by  the  lower  mill 
owners,  for  the  reasons:  (a)  That  they  were 
not  subrogated  to  the  contract  rights  of  the 
former  owner  and  grantor  of  the  reservoir,  who 
waa  at  liberty  at  any  time  to  suspend  the  exer- 
dae  of  his  rights  against  the  municipality,  and 
also  to  release  the  sam^.  (b)  There  waa  not. 
and  in  the  nature  of  the  case  could  not  be,  any 
standard  by  whidi  to  gauge  the  contract  rights 
of  the  covenantee,  (c)  The  diversioD  would  re- 
snlt  Id  an  actual  diminution  in  the  amount  of 
water  annually  flowing  by  the  lower  mill  own- 
ers' land,  (d)  Tbere  was  no  legal  certainty 
that  the  water  diverted  would  consist  actually 
or  in  effect  of  flood  and  storm  water,  which 
would  ordinarily  be  of  no  value  to  ue  mill 
owners. 

7.  Principles  upon  which  compeosation  in 
such  case  shoul'l  oe  ascertained  dEacvned,  ud 
applied  to  the  case  in  hand. 

(Syllabus  by  the  Court) 

BUls  In  equity  by  the  Sparka  Blanafactarlng 
Company  against  the  town  of  Newton  and 
others,  and  by  Worthlngtou  H.  IngersoU 
against  the  same  defendants,  for  an  injunc- 
tion and  other  equitable  relief.  The  two 
causes  were  heard  together,  and  there  was 
a  decree  for  complainants. 

The  complainants  are  each  the  owners  of 
a  tract  of  land  situate  on  the  WallklU  river, 
at  Hamburg,  In  tbe  county  of  Sussex,  with 
mills  thereon  operated  by  the  developed  pow- 
er of  the  fall  of  that  stream;  and  by  their 
respective  bUla  filed  Decemb«  'JH,  1895,  they 
complain  that  tbe  town  of  Newton,  through 
Its  conuDlssloners  for  that  purpose  (who  are 
defendants),  by  works  erected  during  that 
year  diverted  a  portion  of  the  waters  of  that 
river,  and  proposed  to  divert  more  thereof, 
for  the  purpose  of  supplying  the  town  of 
Newton  not  only  with  water  for  ordinary 
domestic  uses  and  for  the  extinguishment  of 
flres,  but  also  to  be  let  out  and  used  as  power 
for  mechanical  purposes;  and  they  severally 
pray  that  the  defendants  may  be  enjoined  from 
further  diverting  or  diminishing  the  waiers 
of  tbe  WallklU  until  they  shall  have  made 
compensation  to  the  complainants  In  the  man- 
ner provided  by  law  for  the  Injury  caused 
and  to  be  caused  by  means  of  such  diversion 
and  diminution,  and  that  they  may  be  per- 
petually enjoined  from  taking,  diverting,  us- 
ing, or  selling  any  of  such  waters  for  manu- 
facturing purposes,  or  for  any  other  purpose 
except  for  tbe  extioguldiment  of  flres  and  for 


dranestic  consumption,  and  for  such  other  spe- 
cific uses  as  tills  court  sball  deem  to  be  strict- 
ly public  uses,  and  that  a  decree  may  be 
made  ascertaining  what  amount  will  be  eq- 
uitable and  Just  to  be  paid  to  the  complain- 
ants as  compensation  for  the  amount  to  be 
dlTOted  for  Bueb  public  use,  and  requiring 
the  same  to  be  paid  by  the  defendant  cot- 
po ration;  expressly  submitting  thonaelves  by 
their  bills  to  ttie  Jurisdiction  of  tt»  court,  and 
consenting  and  agreeing  to  take  such  compen- 
sation as  the  court  may  cause  to  be  ascer- 
tained and  fixed  In  such  manner  aa  It  may 
■eem  proper.   The  defendant  (tbe  commission- 
ers may  be  dismissed  from  consideration),  by 
Its  answers,  admits  the  construction  of  the 
waterworks,  and  its  Intmtimi  to  divert  a 
quantity  at  water  ftom  the  WallklU  river, 
and  to  use  It  as  wdl  tor  domestic  uses  and 
tbe  «tlngulshment  of  flres  as  for  mechani- 
cal purposes,  but  alleges  that  It  baa  expend- 
ed a  large  sum  of  money  In  the  ereetkin  of 
a  retaining  dam  across  a  branch  of  tbe  Wall- 
klU, and  the  creation  thereby  of  a  water 
storage  reservoir  which  will  receive  and 
save  up  freshet  and  flood  water  In  wet  sea- 
sons, which  would  otherwise  run  to  waste. 
In  a  quantity  more  than  sofflclent  to  aupply 
the  town  of  Newton  during  the  dry  season 
of  the  year,  and  that  the  result  of  tbe  opera- 
tion of  its  works  will  be  that  no  Injury 
wiU  be  inflicted  upon  the  complainants,  and 
that  for  that  reason  the  complalnanto  have 
no  standing  In  a  court  of  equity.    The  de- 
fendant further,  by  its  answers,  admits  that 
this  court  has  full  and  entire  Jurisdiction  of 
the  causes,  and  of  ascertaining  what  com- 
pensation the  complainants  are  entitied  to, 
If  any.  and  thereby  submits  Itself  to  the 
Jurisdiction  of  the  court,  and  to  Its  ascer- 
tainment of  said  compensation.    The  an- 
swers are  drawn  out  at  great  length,  but 
the  foregoing  brief  statement  is  suiUclent 
for  an  understanding  of  the  general  aspect 
of  the  case.    At  the  hearing  the  Jurisdiction 
of  the  court  was  Invoked  by  all  parties  to 
ascertain  the  amount  of  compensation  which 
should  be  paid  by  the  defendant  to  the  com- 
plainants severaUy,  If  the  court  should  be 
of  opinion  that  the  defendant's  main  defense 
was  not  BUBtalned.    A  large  amount  of  evi- 
dence. Including  that  of  experts,  was  taken, 
occupying  seven  full  days  in  Its  production: 
and  the  causes  were  fully  discussed,  both 
orally  and  In  elaborate  printed  arguments, 
by: 

W.  H.  Oorbln.  for  complainants,  lu  J.  Van 
BUrcom  and  Thomas  Kays,  for  defendant 

PITNEY,  V.  C.  (after  stating  the  facts). 
The  defendant  by  its  answers  sets  up  and 
claims  tbe  right  to  divert  all  the  water  which 
Ita  works  as  actually  constructed  are  capable 
of  diverting.  That  amount  was.  during  the 
hearing,  at  first  agreed  upon  as  1,250,000  gal- 
lons in  24  hours.  Bnt  that  estimate  was  based 
upon  tbe  flow  due  to  a  he^d  produced  by  an 
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open  pipe  at  flie  lerd  of  ttie  court  boose  la 
Newton;  and  when  tt  was  pointed  ont  that 
soch  use  of  the  pipe  would  leave  a  large  por- 
tton-^ieaii7.  If  not  quite,  one-half  of  the 
town,  which  Is  rttoate  on  ground  higher  than 
the  court  bouse— unsapplled  with  water,  the 
defendant  ap^led  for  and  obtained  leave  to 
limit  lts61f  to  a  diversion  of  800.000  gallons  a 
day,  which,  sabject  to  some  further  remarks 
iqwn  the  question  of  quantltr.  I  shall,  for 
present  pn^rases,  consider  the  amount  to  be 
dtvoted.  And  It  Is  to  be  remarked  tai  the 
first  place  that  tbat  amount  Is  carried  enUrely 
out  of  flie  valley  of  the  Wallfclll  river,  which 
runs  from  a  point  three  or  four  miles  east  of 
NewtfOi,  In  a  nearly  direct  Une.. northeasterly 
to  and  through  the  county  of  Orange^  In  the 
state  of  New  Tork,  and  reaches  the  Hudson 
river  at  oe  near  Kingston;  wbOe  the  town  of 
Newton  Is  ritnate  on  the  headwaters  of  the 
Paulln's  kin,  whldi  flows  to  the  Delaware, 
and  aU  Its  drainage  finds  Its  way  Into  that 
stream,  and  none  of  It  Into  the  WallkUL  60 
tbat  the  diTerslon  Is  total,  and  the  case  Is 
not  Involved  with  the  very  nice  qnesUon 
whldi  nl0xt  arise  If  the  drainage  of  the  town 
wen  In  the  valley  of  the  WallkQl.  since  It  Is 
a  notorious  fact  that  under  ordinary  circum- 
stances a  large  portion,  and,  where  a  town  or 
dty  has  a  system  of  sewerage,  nearly  the 
whole,  of  the  water  consumed  finds  Its  way 
back  Into  a  running  stream.  Upon  this  state 
of  the  case  Gk/k  can  be  no  doubt  of  the  duty 
and  powor  of  this  court  to  Intervene  to  pro* 
vent  ewA  a  diversion  <ji  water  until  just  com- 
pensation shall  be  made,  unless  the  particular 
defense  or  defenses  set  up  by  the  defendant 
Is  Buffldent  to  answor  the  complalnanti^ 
equity  In  tbat  respect  In  the  case  of  Hlg- 
dns  V.  Water  Co..  86  N.  J.  Bq.  S38,  the  totsl 
amount  proposed  to  be  diverted,  or  which  by 
the  pumping  machinery  In  use  for  that  pur- 
pose coold  be  diverted,  from  the  Rarltan  river, 
was  clearly  shown  to  be  6,1S0  cubic  feet,  or 
46,1KS  gallons,  In  one  day  of  10  hours,  and 
the  propOBltloD  was  to  pump  for  three  days  In 
a  week  during  the  dry  season;  and  the  Rarl< 
tan  river  at  the  point  <^  diversion  was  a 
much  greater  stream  tban  the  Wallklll  at 
Hamburg.  The  amount  so  proposed  to  be  di- 
verted In  that  case  was  ^/it  of  the  amount 
here  proposed  to  be  diverted,  or.  If  taken  only 
three  dsys  In  a  week,  then  only  i/ts  of  the 
amonnt;  and  it  was  shown  that,  if  all  that 
was  proposed  to  be  taken  for  a  whole  sea- 
son were  collected  together  and  used  in  a 
body  on  complalnanf  s  wheel,  it  would  grind 
leea  than  20  bushels  of  com,— the  head  and 
fall  of  the  complainant's  power  In  that  case 
being  not  more  than  five  or  six  feet,  or  one- 
quarter  of  the  fall  here.  (I  take  these  figures 
from  the  printed  book  In  that  case.)  Tet  the 
chief  Justice,  In  the  face  of  these  facts,  at 
page  Ml  mes  this  language:  "Hie  facts 
whkh  must  be  taken  as  established  are  these: 
Hie  complidnanfs  property  Is  situated  on  the 
Sooth  Branch  of  the  Ruttan  river,  which  Is 
a  stream  of  considerable  volume,  except  In 


times  of  drought  Tlie  defendant  Is  a  eorpo- 
rate  body,  constltnted  for  the  purpose  <tf  mxfi- 
plying  the  village  of  Flemlngton  with  water, 
and  to  that  end.  findhig  Its  supply  of  inter 
from  other  sources  insufflclent,  contracted 
with  the  owners  of  a  mill  on  ttie  stream  In 
questhm  to  pomp  from  such  stream  at  a  point 
above  the  pr«nlses  of  tbe  oomplahuuit,  and 
to  force  through  pipes  Into  Its  reservoir,  such 
a  quantity  of  water  as  would  form  tbe  com- 
plement of  Its  resources.  Tbls  supplementary 
supply  was  necessary  only  In  times  of  scarcity 
of  w&ta,  and  at  such  times  the  natural 
stream.  If  left  undiminished,  was  Insuflldent 
for  the  purposes  of  the  complainant;  and 
the  quantum  whldi  would  be  thus  abstracted 
br  tbe  defendant,  though  not  very  great 
would  be  of  snob  magnitude  as  to  work  a 
sensible  and  essential  detriment  to  the  com- 
plainant and  would  therefore  be  of  a  char- 
acter that  Its  abstraction  omnot  be  disregard- 
ed by  force  of  ttke  maalm,  'de  minimis,*  ete." 
There  was  In  that  case,  In  addition  to  the 
comparative  srowllness  of  the  dlvmlon,  the 
additional  element  that  the  town  was  situate 
on  the  banks  of  a  small  stream  known  as 
"BushkUl  Brook,"  which  emptied  into  the 
river  above  the  complainants  mlUs;  and  the 
drainage  from  the  tovra  found  Its  way  Into 
that  brook,  and  so  to  tbe  complainant's  min 
pond,  BO  that  the  actual  diversion  was  very 
small.  No  [ffoof,  however,  was  given  by  any 
expert  of  the  proportion  of  the  amount  ctm- 
sumed  by  the  mhabltants  which  found  Its 
way  by  natural  causes  Into  the  river;  and 
that  dement  of  the  case,  though  pressed  in 
the  argument  was  undoubtedly  left  for  con- 
sideration by  the  court  of  duuceiy  In  settling 
the  terms  and  extent  of  the  Injimction.  as 
stated  at  the  end  of  tbe  opmlon  (page  M7). 
With  this  precedent  before  me,  t<^ther  vrtth 
many  others  dted  by  counsel  for  the  com- 
plainants, not  necessary  hera  to  be  mentioned. 
It  Is  Impossible  for  me  to  escape  the  duty  of 
granting  relief  to  the  complainants,  unless  the 
defense  set  up  has  strength  and  virtue.  In 
order  to  do  full  Justice  to  the  Ingenious  and 
elaborate  defense  set  up,  and  pressed  at  much 
length  and  with  great  earnestness  and  power. 
It  is  necessary  to  state  the  facts  and  discuss 
the  law  Involved  with  some  considerable  pn^ 
llxity. 

The  Wallklll  river,  proper,  Is  formed  at 
tbe  northerly  and  downstream  end  of  the 
village  of  Sparta,  In  tbe  county  of  Sussex, 
by  the  union  of  two  or  three  other  streams, 
the  more  westerly  of  which  Is  called  the 
"Wallklll,"  and  rises  in  what  Is  known  as 
the  "Brogden  Meadows,"  and  Is  sufficient  of 
Itself,  with  a  large  head  and  fall,  to  drive, 
for  most  of  the  time,  a  small  gristmill, 
known  as  "Hurd's  Mill,"  In  tbe  southem 
part  of  the  village.  Then  below  Hurd's 
mill  thore  comes  In  another  stream,  from 
the  southeast,  known  as  the  "Lennlngttm 
Brook,"  and  then  a  stream  from  a  natural 
lake  known  as  "Morris  Lake,"  situate  on 
ground  two  or  three  hundred  (pet  higher 

Digitized  by  LjOOQ  IC 


888 


41  ATLANTIC  BEPORTBR. 


than  Bporta,  and  to  the  east  of  It  To  the 
oulfwnr  from  this  lake  la  added  a  small 
brook  called  "Pine  Swamp  Brook,"  with  a 
drainage  area  of  2^  aquare  mUes.  The  re- 
sult of  these  flows,  added  to  the  two  flrst 
mentioned,  furms  the  WaUktU  proper.  Mor- 
tis lake  was  orlglnallr  a  natural  lake  of 
emwlderable  depth,  covering  about  190  acres 
of  Isnd,  fed  mainly,  as  alleged  by  the  an- 
swers and  proTen  in  the  case,  by  springs, 
and  having  a  drainage  area  of  1.25  square 
miles,  including  the  surface  of  the  lake  It* 
self.  But  the  proof  satisfies  me  that  the 
natural  flow  from  the  lake  in  a  drought  is 
much  greater  than  Is  due  to  such  drainage 
area.  Nearly  a  centnty  ago  a  dam  several 
feet  high  was  thrown  across  Its  outlet  by 
the  owners  of  mills  in  the  village  of  Hparta 
to  Increase  its  depth  and  form  a  storage 
reservoir,  from  which  they  drew  the  water 
In  dry  times  to  supply  the  mills  Later,  'dO 
years  or  more  ago,  a  second  dam  was  thrown 
across  the  gorge,  a  sh<Mrt  distance  below  the 
lake,  forming  a  pond,  and  was  raised  from 
time  to  time  until  it  reached  the  level  of 
the  dam  at  the  outlet  of  the  lake  propw, 
imlting  the  pond  with  the  lake;  and  Fine 
Swamp  brook,  which  In  its  natural  course 
Joined  the  outlet  of  the  lake,  was  diverted 
and  turned  by  an  artlfldal  channel  into  this 
artifldal  lake,  below  the  old  dam  at  the  out* 
lat  of  the  old  lake,  so  that  the  combined 
reservoir  had  a  dra^u^e  area  of  about  8.88 
square  miles.  Gates  were  arranged  In  these 
dams,  BO  that  the  owners  of  the  mills  below 
could  and  did  obtain  water  to  run  th^r  mills 
In  the  daytime  by  opening  the  gates  in  the 
owning  and  dosing  them  at  night,  and  this 
fnmlshed  a  fine  supply  In  dry  weather.  The 
outlet  of  the  lake  and  the  land  upon  which 
flie  artificial  reservoir  stood,  and  the  gates 
at  It,  have  been  owned  for  many  years  by  a 
Mr.  Tltman,  who  owns  and  operates,  or  did 
own  and  operate,  a  forge  shortly  below  the 
Tsservolr.  and  has  for  many  years  owned  and 
■Mtni  owns  a  gristmlU  in  the  Tillage  ot  Sparta, 
iwtatch  QDltes  on  its  wheels  the  wsters  of  all 
tha  atreams  mentioned.  The  proof  Is  that 
In  a  dry  time  much  the  largest  portion  of 
the  water  used  at  Tltman's  mill  came  from 
Morris  Lake.  Another  mlB  shortly  below 
that  was  and  still  Is  owned  by  a  Mr.  Decker, 
and  he  naturally,  and  without  any  expense 
or  trouble  on  his  part,  derived  the  benefit  of 
the  waters  of  the  late.  The  distance  from 
Decker's  mill.  In  Sparta,  to  oomplainant's 
mills,  at  Hamburg,  Is  seven  miles  In  sn  air 
Hne,  and  nearly  twice  that  .by  the  windings 
of  the  river;  and  between  tiie  tafi  race  of 
Decker's  mill  and  the  village  of  Franklin 
<fewo-thlids  of  the  distance  from  Sparta  to 
Hamburg),  whore  there  Is  a  dam  and  pond 
across  the  Wallklll,  the  fall  is  only  about  70 
feet,  and  the  flow  of  the  river  comparatively 
^ulet  and  sluggish,  so  that  the  water  as  let 
down  in  the  daytlmefrom  Tltman's  and  Deck* 
el's  mills  was  qpread  over  ttie  whole  21  howa 
befwa  It  xeacbsd  Bamburff.  Tbere  la  no 


doubt,  however,  that  the  result  of  U»  stor- 
age of  water  In  Morris  Lake,  aa  used  by 
Titman,  which  when  full  covured  upward 
of  150  acres  of  land,  was  a  decided  benefit 
to  the  water  powers  at  Franklin  and  Ham- 
burg. 

The  i^an  of  the  engineer  who  devised  the 
Newton  waterwo^  was,  as  shown  by  bis 
report,  to  rebuild  by  solid  stonework  and 
Increase  the  height  of  the  dam  across  Morris 
Lske  proper  by  an  addition  of  9^  feet  tbere- 
by  Increasing  Its  storage  capacity  by  261,000- 
000  gallons,  and  so  arrange  the  work  that  2^ 
feet  additional  In  height  could  be  obtained 
by  the  use  of  flashboards,  adding  to.  the  stor- 
age capadty  113,000,000  additional  gallons, 
or,  In  all.  fl74,000,000  gallons.  In  addition  to 
what  wlU  be  alworbed  by  and  stored  In  the 
earth  and  Invisible  cavities  In  the  margin  of 
the  lake.  The  result  will  be  to  double  Its 
storage  npadty.  His  plan  also  Included  the 
deflectkm  of  Pine  Swamp  iMTook  at  a  higher 
point  in  Its  course,  and  the  turning  of  Its 
water  Into  the  main  lake,  and  there  storing 
flood  water,  and  out  of  such  extra  storage  to 
supply  the  town  ot  Newton,  and  to  give  to 
the  mill  owuen  below,  not  specially  desig- 
nated In  the  report  but  shown  by  the  con- 
tezt  to  mean  Mr.  Tltman  and  Mr.  Decker, 
the  same  flow  from  the  lake  In  a  dry  season 
that  they  had  previously  had.  This  plan  has 
been  executed.  It  was,  in  short  a  plan  of 
compensation  for  diversion  by  storing  flood 
waters,  and  letting  them  out  In  dry  seasons. 
And  one  question  Is  whether  that  Is  lawful 
In  this  state.  As  soon  as  this  plan  was  made 
public,  and  before  it  bad  been  adopted  by  the 
town,  or  anything  done  towards  executing 
It  the  complainsnts  severally  protested 
against  it  to  the  town  authorities,  as  neces- 
sarily Interfering  with  their  right  to  the  un- 
interrupted flow  of  the  river,  and  demanded 
compensation  for  the  contemplated  diversion. 
The  commlsrioners  of  the  town,  who  had  the 
construction  of  the  work  In  hand,  deliberate- 
ly decided  to  Ignore  complainants'  demand, 
upon  tiie  ground  that  the  works  as  planned 
would  do  them  no  actionable  lajuty,  and  con- 
tented themselves  wltb  dealing  with  Mr.  Tlt- 
man and  another  owner  of  property  at  and 
near  the  outiet  of  the  lake.  The  dtfeudant 
acquired  by  conveyance  from  Mr.  Tltman 
and  another  proprietor  certain  tuids  and 
rights  at  the  month  of  Monis  lAke  proper, 
but  none  in  the  artificial  lake  or  pond  imme- 
diately below  It;  and  In  the  deed  from  Mr. 
Tltman  It  wafl  exprMsed  that  the  defendant 
should  not  by  the  privilege  thereby  granted 
of  drawing  off  water  from  Morris  Lake,  In 
any  wise  Interfere  with,  at  delay;  hinder^  or 
disturb,  the  usual  flow  of  water  from  said 
lake;  and  the  defendant  agreed  to  so  operate 
and  manage  tbe  new  dam  by  It  to  be  built  at 
the  outlet  of  said  lake,  and  the  gates  or 
sluices  to  be  put  therein,  as  to  allow  the 
waters  of  said  lake  at  all  times  thereafter  to 
flow  therefrom  and  tberethrongfa  In  quanti- 
ties equal  to  the  quantity  of  vator  tliat  had 
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thmtofwe  flowed  therefrom.  In  the  game  dl< 
rectten  that  the  same  Uieretofore  flowed,  uid 
the  uld  Tltman,  hie  heirs  and  asrigns,  should 
at  all  times  thereafter  hare  the  right  and 
privily  to  manage  and  control  the  said 
waters  after  the  same  flowed  from  the  said 
lake  at  said  dam,  at  snch  place  and  in  sneh 
manner  as  they  or  either  oC  them  should 
elect  or  desire.  That  Is  to  say,  tiie  town  of 
Newton  agreed  wltii  Tltman  to  allow  the 
same  quantity  of  wat0  to  flow  tana  the 
gates  of  the  upper  dam  at  the  month  of  the 
lake  pn^r  as  had  prerlously  flbwed  through 
them,  and  to  allow  Tltman  to  use  sndi  water 
at  his  win  and  pleasure.  The  answers  In  no 
place  glTe  or  recognlce  any  right  on  ttie  part 
of  the  min  owners  at  Hamburg,  the  com* 
plalnants  herein,  to  have  ai^  vdce  in  th8 
management  of  said  gates,  or  any  right  ther& 
In;  nor  did  the  defendant,  by  its  counsel  or 
otherwise,  at  the  hearing  offer  to  come  under 
any  legal  obligation  whatever  to  the  com- 
plainants to  draw  the  water  from  the  reser- 
voir at  their  Instance  and  request  But  the 
answers  dedaro  that  It  Is  the  'intention'*  of 
the  defendant  to  let  down  water  In  dry  sea- 
sons to  compensate  for  the  dlTersIon,  and  the 
answers  are  framed  anl  the  defense  put  upon 
file  assumption  that  snch  dispensation  of 
water  will  be  made. 

It  Is  here  to  be  remarked  that  the  com- 
plainants are  sot  In  any  wise  subrogated  to 
the  rights  of  Mr.  Tltman.  The  fact  that  he 
has  for  more  than  20  years,  for  his  own 
benefit  maintained  and  operated  the  dam 
and  gates  at  the  outlet  of  Morris  Lake  In 
such  a  manner  as  to  confer  an  Incidental 
benefit  upon  the  mlOa  at  Hamburg,  confers 
no  legal  right  on  the  complalaants,  as  owners 
of  those  mins,  as  against  Tltman,  to  compel 
the  continuance  of  that  practice.  This  prop- 
osition seems  to  me  too  pUdn  for  argument, 
and  needs  no  authority  to  support  It,  but 
such  authority  Is  abundant  There  Is  noth- 
ing In  the  case  to  show  that  either  of  the 
complainants  have  acquired  the  least  right 
to  the  use  or  benefit  of  the  works  which  Mr. 
Tltman  had  erected  and  maintained  at  and 
Just  below  the  outlet  There  Is  no  proof  of 
any  actual  grant  of  any  such  right  to  either, 
or  that  either  have  ever  exercised  It  Nobody 
on  behalf  of  either  has  ever  exercised  the 
least  right  to  manage  or  handle  those  gates, 
or  done  any  act  or  series  of  acts  upon  the 
land  of  Mr.  Tltman,  or  at  the  outlet  of  the 
lake,  or  elsewhere,  which  would  glre  Mr. 
Tltman  a  right  of  action  against  them,  or 
the  continuance  of  which  could  be  the  ground 
of  a  presmnptlon  of  a  grant  from  Mr.  Tltman 
to  them,  or  either  of  them,  of  any  right  The 
case  Is  bare  of  any  proof  of  a  grant  or  any 
element  of  adrerse  user  from  which  a  grant 
may  be  presumed.  If  any  easement  has 
been  acquired.  It  has  been  one  by  Mr.  Tlt- 
man, as  owner  of  the  dominant  tenement, 
against  the  complainants,  owners  of  the 
servient  tenement,  of  a  right  to  Interfere 
with  the  natural  flow  of  the  stream  by  hold- 


ing haxSk  the  waters  la  a  flood  time,  and  let- 
ting them  down  at  his  free  will  and  pleas- 
ure m  a  dry  time,  Snch  Interference  with 
the  natural  flow  of  the  water  was  probably 
an  actionable  injury  to  the  complainants. 
Water  Oo.  v.  Blgelow,  60  N.  7.  Law,  201,  3S 
Atl.  681.  But.  grantmg  that  snch  right  wu 
acquired  by  Mr.  Tltman  against  the  com- 
plainants, it  does  not  follow  that  because 
they,  as  owners  of  the  servient  tenement 
enjoyed  an  Incidental  benefit  from  Its  exer- 
cise, they  are  entitled  to  have  It  contlnned. 
They  cannot  compel  Mr.  Tltman  to  keep  up 
his  dam  across  the  stream  below  the  lake, 
or  to  exercise  his  right  whether  natural  or 
contractual,  to  draw  water  therefrom,  fbr  the- 
ben^t  of  any  person  whatever,  nils  baa 
been  settled  for  nuny  years  by  the  eonits  of 
England  and  of  this  cotmtry.  Oale,  Basem. 
(Ed.  1868)  p.  182  et  seq.,  citing  Arkwright  v. 
Oell,  5  Mees.  &  W.  20S;  Magor  V.  Ohadwlek, 
11  Adot  ftB.  STL;  Wood  v.  Wand,  8  Bxch.748; 
Ivimey  v.  Stocker,  1  Gh.  App.  S96;  Blason  v. 
Hallway  Co.,  L.  B.  6  0-  B.  B78.  And  thfr 
true  rule  la  stated  by  Ohief  Justice  Cock- 
bum  in  ttie  last-cited  case  (which  was  one  of 
diversion),  at  page  687:  *^e  right  of  di- 
verting water  which  In  its  natural  course 
would  flow  over  or  along  the  land  of  a  ripa- 
rian owner,  and  of  conveying  It  to  the  land 
of  the  party  diverting  It,— the  servltns  aquie 
ducends  of  the  civilians,— Is  an  easement 
well  known  to  the  law  of  this,  as  of  every 
other,  country.  Ordinarily  such  an  ease- 
ment can  be  created,  according  to  the  law  of 
England,  only  by  grant,  or  by  long-continued 
enjoyment,  fnnn  which  the  existence  of  a 
former  grant  may  be  reasonably  presnmed. 
•  *  *  But,  however  it  may  be  called  into 
existence,  the  right  Is  essentUHy  the  same. 
The  legal  Incidents  connected  with  It  are 
the  same,  whether  the  easement  Is  created  by 
grant  or  by  statutory  enactment.  Now,  It 
Is  of  the  essence  of  snch  an  easement  that  It 
exists  for  the  benefit  of  the  dominant  tene- 
ment alone.  Being  In  Its  very  nature  a  right 
created  for  the  benefit  of  the  dominant  own- 
er. Its  exercise  by  bim  cannot  operate  to  cre- 
ate a  new  right  for  the  benefit  of  the  servient 
owner.  Like  any  other  right,  Its  exercise 
may  l>e  discontinued.  If  it  becomes  Mierous, 
or  ceases  to  be  beneficial,  to  the  party  enti- 
tled. An  easement  like  the  present,  while 
It  subjects  the  owner  of  the  servient  tene- 
ment to  disadvantage,  by  taking  from  him 
the  use  of  the  water  for  the  watering  of  his 
cattle,  the  Irrigation  of  his  land,  the  turning 
o'f  ills  mill,  or  other  beneficial  use  to  which 
water  may  be  applied,  may,  on  the  other 
hand,  no  doubt,  be  attended  Incidentally  with 
equal  or  greater  advantage  to  him,— as,  for 
Instance,  by  rendering  him  safe  from  the 
danger  of  inundation.  Bnt  this  will  give 
him  no  right  to  Insist  on  the  exercise  of  the 
easement  on  the  port  of  the  dominant  own- 
er, if  the  latter  finds  It  expedient  to  abandot> 
his  right  In  like  manner,  where  the  ease- 
ment condsts  In  the  right  to  discharge  water 
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orer  the  land  of  another,  though  the  water 
maj  be  advantBgeovw  to  the  servient  tene- 
ment, the  owner  of  the  latter  cannot  acquire 
a  right  to  hare  It  discharge  onto  bis  land. 
If  the  dominant  owner  chooses  to  send  the 
water  elsewhere,  or  to  apply  It  to  another 
purpose."  And  see  God.  Easem.  (Bennett's 
Ed.)  pp.  81,  161.  250;  Jones,  Eaaem.  |  807; 
CurtlSB  T.  Ayranlt.  47  N.  Y.  73.  at  page  82. 

It  follows  that  Mr.  Tltman  was  at  liberty 
befwe  he  entered  Into  the  contract  with  the 
defendant,  and  la  still  at  liberty,  to  allow  bis 
dam  and  works  near  Morris  Lake  to  fall 
into  complete  disuse  and  decay;  and  the  fact 
that  be  has  made  a  contract  with  the  town 
of  Newton  by  which  he  has  the  right  to  have 
the  same  quantity  of  water  In  dry  times  that 
be  was  In  the  habit  of  bavlng  for  years  pre- 
viously does  not  alter  the  situation,  or  give 
the  complainants  any  greater  rights  than 
they  had  b^ore.  Moreover,  It  is  to  be  ot>- 
served  In  this  connection  that  there  is  no 
standard  by  wtaidi  Mr.  Tltman  can  measure 
his  contract  right  as  against  the  defendant. 
There  Is  no  mode  of  ascertaining  the  quanti- 
ty of  water  which  he  is  entitled  to  have  de- 
livered to  him  In  any  one  day,  and  the  at- 
tempt to  enforce  it  hj  legal  proceedings  will 
be  attended  with  Insuperable  difficulty.  No 
right  is  given  him  to  help  hlmseif  by  per- 
sonal action  at  the  gates.  He  must  deprad 
«ntlrdy  upon  the  action  of  the  agents  of  the 
defendant,  who  act  under  Its  superior  author- 
ity. A  somewhat  similar  contract  between 
the  Society  for  Satabllshlng  Useful  Manufac- 
tures at  Paterson  and  the  Morris  Oanal  & 
Bankli^  Company  produced  nothing  bat 
fruitless  litigation.  Morris  Canal  A  Banking 
Go.  V.  Society  for  Establishing  Dsefnl  Manu- 
factures, 6  N.  J.  Eq.  203. 

Again,  as  I  read  the  contract  betweot  Tlt- 
man and  the  town,  while  U  provides  (or  the 
dtiSection  of  the  waters  of  Pine  Swamp 
brook  into  the  upper  or  lake  proper,  Instead 
of  into  the  lower  or  artificial  pond,  where 
Titman's  raceway  Mlvered  It,  It  does  not 
provide  for  any  greater  flow  from  the  cq?per 
to  the  lower  lake  than  Tltman  was  in  the 
bablt  of  getting  from  the  upper  lake  before 
the  waters  of  Pine  Swamp  brook  were  so 
deflected.  So  that  by  a  strict  reading  of  the 
contract  it  wonld  seem  that  Mr.  Tltman  had, 
so  Car  as  be  oould,  granted  away  the  right  to 
the  flow  of  the  Pine  Swamp  brook.  This, 
however,  may  be  altogether  too  sharp  a  view 
4>t  the  contract,  which  may  be,  and  I  hope 
Is,  capable  of  the  other  construction. 

It  is  said,  and  was  proven,  that  the  agent 
of  the  defendant,  who  resides  at  the  lake, 
eight  miles  from  Newton,  and  controls  the 
gates  which  let  the  water  cot  of  the  upper 
lake,  has  standing  directions  to  let  out  water 
for  Mr.  Titman's  use  whenever  he  asks  it, 
and  as  much  as  he  shall  desire;  and  it  is 
argued  that  there  Is  no  probability,  according 
to  the  ordinary  course  of  events,  that  this 
practice  win  ever  be  discontinued,  or  that  the 
complainants  will  not  In  ttie  future  continue 


to  derive  the  same  beneflti  from  tiie  waters 
of  the  lake  that  they  have  In  the  past.  I 
have  no  doubt  that  the  reservoir  and  gates 
may  be  so  used  as  to  work  a  decided  benefit 
to  the  complainants.  And  if  the  legislature 
at  this  state  were  unrestrained  by  express 
limitation,  and,  like  the  parliament  of  Great 
Britain,  bad  imperial  power,  and  could  deal 
with  the  question  at  Its  discretion,  and  bad 
done  what  that  parilament  has  freqnentiy 
done  hi  similar  cases  (provided  by  statute  for 
compensation  by  storage),  the  result  might  be 
dlflTerent  If  It  were  practicable  for  this 
court,  by  an  agent,  to  ascertain  from  time  to 
time,  in  dry  seasons,  what  quantity  of  water 
'could  safely  be  let  out  of  the  lake  and  al- 
lowed to  run  down  the  stream  for  the  benefit 
of  the  complainants  without  endangering  the 
stated  supply  of  the  town  of  Newton,  and 
it  had  the  power  to  exercise  that  right  in  be- 
half of  the  complainants.  It  might  protect 
than  In  their  rights,  and  allow  them  all 
the  water  that  they  are  entitied  to  by  nature, 
and  more,  without  Injuring  the  defendant. 
But  this  court  baa  no  such  power,  and  there 
are  no  data  np(m  which  It  could  fix  the 
amount  of  water  that  should  be  let  out  In  or- 
der to  compensate  the  complainants  for  the 
draft  taken  by  the  town.  H^ice  it  it  entire- 
ly clear  that  the  court  has  no  right,  as 
against  ^ther  the  complainants  or  the  de- 
fendant, to  make  any  sncdi  decree.  None 
sudi  was  suggested  by  the  defendant,  and 
the  contract  between  it  and  Mr.  Tltman  pre- 
vents  it  from  submitting  Itsdf  to  any  such 
decree,  If  it  were  possible  and  practicable  In 
other  respects  for  the  conrt  to  make  It  Con- 
fessedly, the  flow  of  watw  from  the  lake  will 
be.  In  dry  seasons,  entirely  at  the  free  win 
and  pleasure  of  Mr.  Tltman  and  the  defend- 
ant Then,  again,  it  must  be  observed  that 
Titman's  mill  Is  an  ordinary  country  grlst- 
mtn,  doing  also,  I  bdieve,  what  is  called 
"merchant  voric"  and  that  tiie  use  of  a  wa^ 
tetr  power  of  that  slse  Cor  that  purpose  li 
confessedly  becoming  less  and  less  valuaUe 
every  year.  Mr.  Tltman  Is  an  old  man.  His 
mill  la  some  llttie  <Ustance  from  the  railroad, 
and  has  no  switch  leading  to  it  So  tliat  the 
continuance  of  the  use  of  the  water  power 
for  present  purposes  for  any  great  length  of 
time  is  not  very  probable.  The  drainage  are* 
which  furnishes  the  water  of  the  stream  at 
bis  mill  Is  but  11.86  square  miles,— less  than 
one-fourth  that  of  complainants*  mlOs;  so 
that  the  natural  flow  of  the  stream  is  not 
stifflclent  to  attract  capltallats  to  apply  it  to 
other  purposes.  It  follows  that  the  mill  Is 
certainly  liable  to  fall  Into  disuse,  In  which 
case  there  may  be  no  one  to  enfmw  the  right 
of  draft  from  the  lake  In  the  summer  time, 
or  Mr,  Tltman  may  at  any  time  think  proper 
to  release  it  to  the  town.  In  such  case  the 
temptation  on  the  part  of  the  town  wQl  be 
Immediately  to  demand  compensation  from 
the  owners  of  the  water  power  at  Hamburg, 
the  complainanta,  or  their  succeascna  In  tlUe, 
Cot  letting  down  a  supply  of  water  In  dry 
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tinuw  Nothing  that  bu  been  done  by  the 
town  win  estop  It  from  lo  Soiag.  Besides, 
the  practical  dUBcolty,  as  anggeated  during 
the  hearing,  about  letUng  down  a  flow  of 
water  In  a  dry  time  to  lower  mill  owners, 
is  that  the  disposition  on  the  part  of  the  town 
anthoritlea  will.  In  view  of  the  well-known 
tect  that  the  end  of  a  drought  cannot  be 
predicted,  be  to  save  water  against  the  exi- 
gency of  an  tmknown  contiuaatlon  of  the 
drought  Hence  the  authorities  of  the  town 
win  always  feel  that  they  are  running  some 
risk  in  letUng  out  water  from  the  reservoir 
whenever  the  flow  of  its  feeders  Is  less  than 
the  amount  diverted  by  the  town.  It  was 
urged  by  counsel  for  the  defendant  that  the 
moral  probability,  under  the  circumstances, 
that  water  would  be  let  out  In  dry  times  tor 
the  benefit  of  the  mill  owners  b^Wt  Is  so 
great  as  to  amount  almost  to  a  certainty. 
Bat  this  proposition  seems  to  me  to  be  en- 
tlrdy  InadmisBlble.  Courts  may,  and  do,  for 
certain  purposes,  take  notice  of  the  unlforml- 
ty  and  persistence  of  the  moral  as  well  as 
tbe  physical  laws  of  nature;  and  it  may  be 
that  a  Jury  of  casuists  would  hold  that  there 
wlU  be  a  moral  obligation  resting  on  the  de- 
fendant to  let  down  a  supply  of  water  In  a 
dry  time  to  these  mill  owners,  so  long  as  the 
water  shall  be  diverted  for  the  use  of  the 
town.  But  this  court  cannot  count  on  that 
moral  obligation  being  at  all  times  felt  and 
obeyed  by  the  people  of  the  town;  for  it  is 
a  i»art  of  the  v^  system  of  morals  govern- 
ing mankind  which  is  invoked  by  counsd 
that  men  and  women  do  not  at  all  times 
conform  their  conduct  to  accepted  ethical 
rules;  and  this  court  cannot  act  npon  the 
presumption  that  the  Intention  of  the  defend- 
ant, however  strongly  expressed,  will  at  all 
times  In  the  future  be  fully  executed. 

These  and  many  other  objections  which 
present  themselves  to  the  mind  preclude  the 
possibility  ot  entertaining  the  notion  npon 
which  the  defendant  has  staked  its  principal 
defense  In  this  case.  I  feel  constrained  to 
consider  the  case  upon  the  basis  of  the  de- 
fendant's dam  being  a  permanent  structure, 
with  no  opening  except  that  which  lets  the 
water  out  to  Newton.  Further,  it  is  well 
settled  that  a  party  cannot  make  up  for  an 
injury  done  at  one  time  by  .a  benefit  con- 
ferred at  another  time.  This  was  distinctly 
held  by  the  court  of  errors  and  appeals  in 
the  late  case  of  Water  Go.  v.  Bigelow,  ftO  N. 
J.  Law,  201,  38  AtL  631.  There,  as  1  under- 
stand It,  the  East  Jersey  Water  Oompany, 
after  building  Its  reteining  dam  across  the 
Pequannoc  river  (for  the  use  of  the  city  of 
Xewark),  shut  the  gates  to  allow  the  reser- 
voir to  fill,  and  while  It  was  so  filling  di- 
verted the  water  from  Mr.  Bigelow's  saw- 
mill, altnate  on  the  river  below  the  dam,  but 
above  the  intake  where  the  company  actu- 
ally diverted  the  water,  so  that  after  the 
reservoir  was  full  a  greater  quantity  was 
let  down  to  Mr.  Bigelow  In  a  dry  time  than 


be  would  othenrlse  luiTe  tectired;  being  tbe 
result  of  the  storage,  which  necessarily  paaa- 
ed  bis  mill  before  It  reached  tbe  Intake  of 
die  waterwwka.  Such  would  necessarily 
and  naturally  be  tbe  effect  of  the  dam,  slnee 
all  the  water  diverted  for  the  use  of  the  <dty 
passed  his  mUt  And  It  was  h^  that  the 
benefit  subsequently  accruing  from  tbe  flow 
of  tbe  water  in  a  dry  time  could  not  make 
up  for  the  Injury  sustainud  while  the  water 
was  held  back  for  the  purpose  of  filling  the 
large  reservoir.  But  the  question  here  Is 
no  means  one  of  holding  back  water  saved 
up  In  a  rainy  season  to  be  let  down  In  a  dry 
season,  and  thereby  equalising  tbe  flow,  but 
not  diminishing  the  aggregate  flow.  We 
have  to  deal  with  an  actual  diversion  of  a 
considerable  quantl^  of  water.  The  amount 
which  will  pass  the  complainants'  mills  la 
the  course  of  a  year  will  be  dhnlnished  by  a 
certain  fixed  amount,  and  there  Is  no  certaln- 
ty  that  It  will  not  be  taken  at  a  time  when 
the  power  of  complainants'  mlUs  will  be  sen- 
sibly affected.  In  answer  to  this  particular 
view  the  defendant  advances  the  ground 
that  the  water  which  It  will  store  Is  what 
Its  counsel  called  "flood  or  freshet  vrater," 
which  would  naturally  and  necessarily  pass 
by  tbe  complainants'  dams  without  use,  and 
in  which  they  would  have  no  property,  and 
the  deprivation  of  which  would  be  no  Injury 
to  them.  There  are  several  difficulties  in 
the  way  of  adopting  this  theory.  In  the  flrst 
place,  there  will  be  here  no  catching  and 
accumulation  of  what  Is  classed  as  'Surface" 
water.  It  wUl  all  be  vrater  whldi  in  the 
course  of  nature  has  reached  the  bed  of  a 
natural  running  stream,  and  t>ecome  com* 
mingled  therewith.  By  sudi  c«nmlngllng  it 
becomes  a  part  of  the  stream  itself,  and  the 
right  of  the  lower  riparian  proprietors  to 
have  It  pass  by  their  lands  becomes  at  once 
fixed.  It  Is  well  settled  that  while  ttie  own- 
er of  land  may  catch  and  devote  to  his  own 
uses,  to  the  deprivation  of  all  others,  water 
which  falls  upon  the  surface  of  it,  he  must 
Intercept  and  segregate  It  before  It  reaches 
a  natural  running  stresm.  The  doctrine  on 
this  subject  was  thus  steted  by  Baron  Aider- 
son  In  Broadbent  v.  Bamsbouiam,  11  Bxch. 
602,  St  page  614:  "No  doubt,  aU  the  water 
falling  from  heaven,  and  shed  npon  the  sur- 
face of  a  hill,  at  the  foot  of  which  a  brook 
runs,  must,  by  the  natural  force  of  gravity, 
find  Ite  way  to  the  bottom,  and  so  into  the 
brook;  but  this  does  not  prevent  the  owner 
of  the  land  on  which  the  water  falls  fmn 
dealing  with  It  as  he  may  please,  and  ap* 
proprlating  it  He  cannot,  It  Is  true,  do  so 
If  the  water  has  arrived  at  and  Is  flowing 
in  some  natural  channel  already  formed. 
But  he  has  a  perfect  right  to  appropriate  It 
before  It  arrives  at  such  a  channel."  The 
American  antiwritles  are  an  In  accord  with 
this  statement  of  the  law,  and,  with  other 
English  cases,  are  collected  In  tbe  late  edi- 
tions of  Ang.  Water  Courses,  S  108,  note,  at 
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seq..  and  (■  Gould,  Waters,  263,  et  seq.;  and 
see  Otumcellor  Pennington's  definition  of  a 
"natural  water  course"  In  Shields  t.  Amdt, 
4  N.  X  Eq.  234,  at  pages  246^  247;  Barl  v.  De 
Hart,  12  N.  J.  Eq.  280.  I  find  it  quite  Im- 
pos^Ue  to  distin^lA,  In  the  matter  of  sz- 
duslve  title  and  riparian  right  of  user,  be- 
tween what  connsel  for  the  defendant  classes 
as  "freshet  or  flood  water"  and  oUier  water. 
They  are  all  parts  of  the  running  stream, 
and  as  such  become  subject  to  the  right  of 
user  by  the  riparian  owner.  And  who  shall 
establish  the  criterion,  and  determine  at 
what  point  m  degree  of  expansion  by  reason 
of  rains  and  melting  snow  a  stream  loses  its 
character  of  natural  flow,  and  becomes  fresh- 
et or  flood  water?  It  ts  here  to  be  observed 
titiat  defendants  Impounding  appliances  are 
not  designed  ta  Intended  to  intercept  flood 
or  fteshet  water  only,  and  permit  the  natural 
flow  at  othw  times  to  take  Its  natural  course. 
On  the  contrary,  the  plan  and  practice  are, 
and  must  be,  to  Intuo^t  and  Impound,  and 
thus  Intenningte,  all  waters  Indiscriminate- 
ly. The  question  now  under  conirideration 
Is  not  tiie  Talue  to  the  riparian  proprietor  ot 
tlie  ose  of  flof>d  or  freshet  water,  as  compare 
ed  with  the  ordinary  flow  of  a  stream;  but 
the  questlcm  Is  as  to  the  right  of  the  up- 
stream riparian  owner  to  collect  It  and  save 
It,  and  divert  It  entirely  from  the  down- 
stream riparian  owner.  It  is  one  of  title, 
and  not  of  value.  The  fact  that  It  may  be 
of  very  little  value  to  the  downstream  rl* 
parlau  owner  does  not  Justify  the  upstream 
riparian  owner  in  dlvertlDg  It  The  remarics 
ot  Justice  Depue  In  charging  the  jury  in 
Butler  Hard-Rubber  Co.  v.  Mayor,  etc.,  of 
aty  of  Newark  (N.  J.)  40  Ati.  224,  relate, 
not  to  the  right  to  divert,  but  eoldy  to  the 
value  of  the  water  diverted.  The  same  re- 
marks aroly  to  the  case  of  In  re  Tracy  (Sup. 
1891)  16  N.  T.  Bupp.  606,  cited  by  defend- 
aaVa  counsel.  And  even  In  the  matter  of 
value  It  by  no  means  follows  that  In  the 
present  case  what  might  be  deemed  a  flood 
or  fteshet  in  the  neighborhood  of  Morris 
lAke  would  not  be  of  considerable  value  Id 
its  flow  at  Hamburg.  One  of  the  advantages 
of  ft  water  power  on  a  stream  of  eon^era- 
bto  drainage  area  ts  not  only  that  the  aver* 
age  flow  of  water  Increases  In  proportion  to 
tiie  slae  of  -Uie  drainage  area,  but  that  In 
summer  time,  In  dry  weatber,  showers  oftm 
occur  in  portions  (tf  tiie  area,  upon  a  men 
tributary,  which  add  considerably  to  the 
main  stream  without  overcbaiging  It,  and 
thos  tend  to  make  the  flow  mom  steady  and 
permanent  A  heavy  summer  shower  on  the 
mountsln  east  of  Monte  Lake,  coving  Pine 
swampt  ml|^t  swell  the  stream  flowing 
then^mn  conslderaldy,  and  make  what 
would  be  properly  termed  a  flood  at  that 
point  which.  In  the  absence  of  any  catch- 
ment, would  spread  Itself  over  the  river,  and 
have  a  benefldal  ^ect  at  Hamburg,  but 
would  be  entirely  caught  up  by  the  defoid- 


ant's  impounding  apparatus,  and  used  to 
raise  the  water  In  Its  lake  at  a  time  when 
there  was  really  no  necessity  for  further 
storage. 

Counsel  for  defendant  relies  In  supiwrt  of 
bis  view  as  to  flood  and  freshet  water  upon 
certain  expresslotts  found  In  the  various  opin- 
ions which  have  been  published  disposing  of 
the  several  controversies  which  have  arisen 
between  the  Society  for  Bstablldiing  Useful 
Manufactures  of  Paterson.  as  ownen  of  the 
bed  and  banks  of  the  Passaic  river  there,  and 
the  Morris  Canal  &  Banking  Company.  The 
first  of  these  Is  the  opinion  of  Chancellor  I.  H. 
WlUlamaon,  delivered  in  1829,  before  tbe  erec- 
tion of  the  canal  was  ccnnpleted,  first  reported 
In  80  N.  J.  Bq.  145.  A  careful  examination 
of  that  oi^nlon  shows  that  the  question  In- 
volved was  not  as  to  the  right  of  the  canal 
company  to  divert  waters— either  stored  or 
natural  flow—from  the  Paraalc  river  without 
making  compensation  to  the  owners  of  water 
rights  thereon,  but  as  to  Its  right  to  do  so 
even  upon  making  such  compensation.  In 
the  opinion  it  is  repeatedly  stated  that  the 
canal  company  expects  to  be  obUged  to  make 
compensation  in  accordance  with  the  terms  of 
Its  act  which  compensation,  under  the  thai 
constitution  of  tbe  state.  It  was  not  neces- 
sary to  make  before  the  diversion  occurred. 
But  the  question  taised  and  debated  was 
whether  or  not  the  canal  comiiany  had  the 
right  to  divert  the  wat^  of  the  Passaic  or 
any  of  its  tributaries  from  ttie  society,  even 
upon  the  terms  of  making  compensation. 
Chancdlor  Williamson,  after  asserting  in  the 
most  positive  manner  the  right  of  the  society, 
as  riparian  proprietor,  to  the  uninterrupted 
and  undiminished  flow  of  the  river  at  Pater- 
son, with  all  Its  tributaries,  states  the  ques- 
tion before  talm  to  be  "whether  the  Morris 
Canal  &  Banking  Company  has  a  right  un- 
dor  or  by  virtue  of  their  charter,  to  divert 
ttie  waters  of  the  Passaic  river,  making  Just 
compensation  to  the  society  for  any  actual 
Injury  whldi  they  shall  sustain;  and  this  Is 
a  question  of  the  greatest  moment  to  the 
sodety."  The  society  based  Its  claim  to  Im- 
munity from  ttie  exercise  of  tbe  eminent  do- 
main  of  the  state  on  tbe  ground  that  the 
state  had  granted  to  It  by  Its  charter,  a 
special  right  In  addition  to  its  natural  ripar- 
ian right  to  use  Oie  power  of  the  waters  of 
tbe  Passaic  for  mannflu:turing  purposes.  And 
the  conclusion  of  the  learned  chanctilor  was 
that  the  l^lslatnre  had  given  a  medal  right 
to  the  society,  and  did  not  Intoid  to  give  a 
right  to  tbe  canal  company  to  divert  any  of 
the  waters  of  the  Passaic,  even  upon  Twai^itig 
compensadtm.  The  Injunction  arolted  for  by 
the  Bodety  was  refused  on  the  ground  that 
the  canal  company  proposed  to  store  waters 
In  Lake  Hopateong,  not  by  nature  tilbutar; 
to  tbe  Passaic,  and  to  contribute  to  the  Pass- 
ale  at  Dover  as  mndi  water  as  it  would  take 
out  above  the  falls  at  Paterson.  After  the 
canal  was  finished  and  wholly  or  partially 
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flneO,  and  about  to  be  pat  In  nse,  fte  ta- 
Jnnctkui  wag  aiabi  applied  tor  to  diaoeenor 
TrooiB,  wlu  dealt  with  tiie  question  In  bis 
opialon,  reported  In  1  N.  J.  Bq.  167,  wbere 
tbe  rlgHtg  of  the  Boetety  were  again  declared 
bj  tbe  cbancdlor  in  tbe  etroiqieat  manner. 
Hie  treata  any  dmUaatlan  of  the  flow  ot  the 
waters  of  tbe  river  at  Patereon  ae  an  In- 
jury to  the  soetety;  and  what  he— and  alio 
Chancellor  WllUameon,  hi  hla  opinion— eaye 
about  the  etoring  by  tbe  canal  company  of 
extra  water  cunlng  tmn  Green  pond,  one  of 
the  tribntariea  of  tiie  FaBealc,  to  a  mere  atate- 
moit  oC  tbe  cb^  of  tbe  eanal  company)  and 
is  In  no  wise  reeognlsed  by  elttier  of  tbe 
^nctilors  as  being  valid.  On  flie  contrary, 
it  is,  In  effect,  dedared  InraUd  by  t3ieir  dear 
and  estpress  statements  of  tbe  lodety^  rights. 
The  ezprcadmiB  relied  upon  by  the  comuel 
of  defendant  herein,  fonnd  In  tbe  briefs  dc 
oonnsel  as  r^rted  in  1  N.  J.  Bq.  as  to  the 
scardty  of  mter  In  like  montiis  of  July,  Axt- 
guBt,  and  September,  were  need  In  connec- 
tion with  the  discussion  of  tbe  qnestton 
wbeOier  or  not  by  tbe  nse  which  bad  been 
made  <tf  the  canal  op  to  that  time  there  bad 
been  any  a^nal  dlTecrion.  That  waa  a  dto- 
pnted  question  of  ^act  ^nie  Injunction  was. 
again  denied  by  CfaaneeUor  Vroom  Ta>on  tbe 
express  ground  that  the  canal  company  pro- 
posed and  promised  to  contribute  to  the  flow 
of  the  Passaic  waters  taken  from  the  Mus- 
oonetoong  and  flmn  the  Barltan,  neither  of 
them  tributaries  of  the  Passaic,  equal  In 
quantity  and  quality  to  that  taken  out  <tf  the 
Passaic  at  Paterson.  He  held  that  such  con- 
irfbutton  did  not  lose  its  value  hr  bebig 
commingled  with  the  mters  of  tJbe  Passali^ 
although  be  anUclpated  that  a  dlfilcnlty 
might  and  probal>ly  would  arise  between  tbe 
parties  as  to  whether  or  not  the  contributtcm 
was  equal  to  tbe  abstractloiL  And  the  sup- 
posed admission  of  ilLc.  Southard,  oouosd  tm 
the  society,  in  bis  argument  (cited  by  defend- 
ant'a  counsel)  as  reported  at  the  botttnn  of 
page  182,  top  of  18S,  of  1  N.  J.  Eq.,  was  only 
an  admission  as  to  the  Intention  of  the  legta- 
latnre,  as  expressed  in  tbe  charter  of  the 
canal  company,  to  give  It  a  right  to  dlreift  any 
of  tbe  waters  of  the  Passaic  upon  terms  of 
making  compensation  to  the  riparian  owzwrs.' 
I  have  Just  shown  that  that  was  the  real 
question  argued  before  Chancellor  William- 
son, and  bis  decision  in  that  re^tect  was  as- 
sumed to-  be  the  law  In  the  subsequent  argu- 
ment before  Chancellor  Yroom.  And  the  ex- 
preoion  found  at  tbe  top  of  page  183  of  1  N. 
3.  Eq.,  In  Mr.  Southard's  argnmrat,  quoted 
in  his  Inlef  by  counsel  for  tbe  defendant 
herein.  Is  followed  by  this:  **ABd  all  they 
[that  is,  tbe  canal  company]  are  raititled  to  of 
this  pcmd  Is  only  Oie  advantage  of  It  as  a 
reservoir,  or  tbe  use  of  the  additional  water 
tiiat  may  be  accumulated  there  In  tiie  wet 
season.  Its  ordinary  flow  is  not  to  be  In- 
terrupted.** Mr.  Southard  then  proceeds  to 
say  that,  granting  tbdr  right  to  take  the  sur^ 
plus  waters  of  Green  pond  by  condemnation. 


they  have  not  yet  acquired  that  right  by  the 
proceedings  prescribed  by  their  charter.  And 
teter  on  In  his  brief  (page  18S  of  1  N.  X  Eq.) 
he  reiterates  tbe  claim  of  the  society  to  the 
full  flow  of  an  tbe  waters  of  tiie  Passaic.  It 
to  hardly  necessary  to  say  that  there  was  no 
question  in  eltber  of  those  suits  between  tbe 
canal  ennpany  and  the  owners  of  land  on  tbe 
Uuseonetcong,  from  which  they  diverted  part 
of  tbe  inters  at  Lake  Hopatooiv-  It  was 
necessarl^  assumed,  as  between  the  society 
and  the  canal  company,  that  tbe  water  that 
they  contributed  to  tiie  Passaic  was,  so  to 
qtrak,  their  own  water.  It  dU  not  lie  In  the 
mouth  of  tbe  society  to'  say  that  the  canal 
company  bad  no  titie  to  It  as  against  tbe 
riparian  owners  of  the  Musconetcong  and 
Baritan. 

Then  counsel  for  defendant  further  relies 
upon  what  was  s^d  in  the  litigation  whidi 
arose  after  a  written  agreement  bad  been  en- 
tered Into  between  the  canal  company  and 
tbe  society,  which  was  brought  on  before 
Chancellor  Halated,  as  reported  In  5  N.  J. 
Eq.  208.  I  am  unable  to  see  anything  In 
that  agreement,  which  at  the  time  It  was  en- 
tered into  was  supposed  to  be  mutually  bene- 
fldal,  which  can.  affect  tbe  present  question. 
Of  tbe  later  KtigaUon,  as  reported  In  80  J. 
Eq.  14B,  before  Chancellor  Bunyon,  and  again 
on  appeal  In  Society  for  Establishing  Useful 
Uanuteetures  v.  Lehl|^  Valley  B.  Co.,  82  N. 
3,  Bq.  8S&,  It  is  ooougb  to  say  that  the  ground 
upon  which  tbe  late  chancdlor  granted  re- 
flet In  (bat  case  was  distinctly  repudiated 
and  disallowed  by  tbe  court  of  rarors  and 
appeals,  and  the  court  retained  tbe  prelim- 
inary Injunction  upon  the  ground  of  aoquiea- 
cence  or  estoppel  as  against  tlw  sodety. 

But  tbe  counsd  for  defendant  furtber  le- 
Hes  uptm  the  action  of  the  court  of  appeals  Is 
tbe  case  of  Hlgglns  v.  Water  Co.,  already  re- 
ferred to,  and  to  tbe  language  at  the  last 
clause  of  the  opinion,  which,  while  It  re- 
versed tbe  decree  bdow,  dedared  tbere 
should  be  an  injunction  "from  abstracting 
such  quantities  of  watet  from  this  stream 
and  at  such  times  as  win  be  detrimental  to 
tbe  fun  enjoyment  oi  the  stream  by  the  com- 
plainants; the  terms  and  extent  of  tbe  In- 
junction being  left  to  the  Judgment  of  the 
chancellor  upon  the  case  as  It  stands,  or  up- 
on farther  Inquiry  tc  be  made  by  him.**  I 
have  already  remarked  upon  tbe  extremely 
smaU  quantity  of  water  diverted  In  that  case, 
and  upon  tbe  tact  that  tbe  natural  drainage 
of  the  town  of  Flemlngton  went  into  a  brook 
which  emptied  Into  the  Baritan  above  the 
mflls  of  the  complanlants,  so  that  they  got 
the  benefit  of  the  drainage  of  the  town. 
There  to  further  to  be  noted  In  fliat  connec- 
tion the  fact  that  complainants'  wheels  could 
not  use  an  the  water  of  tbe  river  In  a  full 
flow.  There  was  stiU  another  dement  In 
that  case  reUcd  upon  by  tbe  water  company, 
namely,  that  thdr  prindpal,  and  at  one  time 
their  whole,  supply,  came  from  tbe  bead- 
waters  of  tbe  Neshanlc  riv»,  which  emptied 
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Into  the  Raritan  below  the  mills  of  the  com- 
plainants, and  to  the  flow  of  the  waten  of 
which  the7  were  therefore  not  entitled,  and 
that  tlie  bouse  and  stable  drainage  of  the 
town  which  reached  the  Baritnn  abore  the 
complainants'  mill  was  due  not  only  to  the 
waters  which  would  be  pumped  oat  of  the 
Raritan,  but  also  to  the  waters  which  would 
be  brouffht  into  the  watershed  from  the  N«- 
ahanlc,  and  the  benefit  of  which  dralnag* 
was  felt  at  the  complainants*  mills;  and  it 
was  strongly  urged,  In  behalf  of  the  water 
company,  that  the  drainage  from  the  two 
sources  would  be  quite  equal  to  all  that  would 
be  abstracted  by  pumping  from  complain- 
ants* mills,  so  that  there  was,  in  point  of 
fact,  no  actual  diversion.  But,  as  before  re- 
marked, there  were  no  reliable  proofs  offered 
as  to  the  amount  of  this  contribution,  and 
nothing  upon  which  the  court  could  found  a 
decree;  and  the  expressions  just  quoted  from 
the  opinion  of  the  chief  Justice,  and  the  leave 
granted  to  the  chancellor  to  Inquire  as  to 
actual  injury,  were  construed  by  all  parties 
as  giving  leave  to  the  chancellor  to  even  the 
decree  in  that  respect,  and  permit  proof  to 
be  offered  as  to  whether  there  was  any  act- 
ual, and.  If  80,  how  great  a,  diversion.  But 
further  with  r^ard  to  that  and  similar  cases 
of  pure  Injunction  bills:  The  notion  prevail- 
ed for  a  long  time,  and  perhaps  still  prevails, 
that  If  no  actual,  present,  iwcnnlary  Injury 
be  Involved,  no  Injunction  should  be  granted; 
and  hence  connsel  preparing  bills  always  at- 
tempt to  show  an  actual,  present,  pecuniary 
Injury.  In  order  to  cateh  the  ear  of  the  court, 
and  to  that  end  stato  at  great  length  the 
present  use  which  Is  being  made  of  the  water, 
and  the  injury  which  Its  deprivation  Is  work- 
ing. Now,  without  determining  whether  or 
not  In  order  to  Justify  an  injunction,  there 
must  be  a  present  Injury  in  money,  or  wheth- 
er, on  the  other  hand,  an  Injunction  should 
go  where  there  la  an  Interference  with  a  bare 
right,  as  In  the  case  of  an  actual  deprivation 
of  a  fixed  quantity  of  water  from  a  riparian 
owner  where  be  had  not  as  yet  at  all  Im- 
proved, and  was  not  using,  his  water  power, 
It  is  enough  for  present  purposes  to  say  that 
tbe  principle  laid  down  in  H^lns  v.  Water 
Oo.,  supra,  as  applied  to  the  present  case, 
compels  me  to  grant  an  Injunction,  because  I 
cannot  find  that  in  point  of  fact  there  will  be 
no  present  injury  to  the  complainants  by  the 
diversion  of  the  quantity  here  proposed  to  be 
taken,  but,  on  the  contrary.  I  am  satisfied 
that  the  amount  proposed  to  be  diverted  will 
be  felt  at  their  works.  The  amount— 800,000 
gallons  a  day—will  produce,  roughly  speak* 
Ing,  about  2^  continuous  horse  power  for  24 
hours  at  each  of  the  mills;  and  that,  In  com- 
parison with  the  amount  diverted  In  the  case 
of  HIgglns  V.  Water  Co.,  is  so  great  that  the 
special  direction  of  the  court  relied  upon  can 
have  no  weight  here.  I  conclude  my  obser- 
vation on  this  point  by  saying  that  I  can  find 
no  foundation  In  reason,-  nor  authority  In 
Judicial  decision,  for  the  position  that  a  su- 


perior riparian  proprietor  may.  in  times  of 
what  be  calls  flood  or  fresbet  water,  abstract 
such  water  from  a  stream,  and  permanentiy 
divert  It  therefrom. 

Another  ground  taken  by  counsel  of  de- 
fendant in  hla  brief  Is  that  fihe  defendant  la 
a  riiMrian  pn^rietor,  and  urn  saeh  Is  entitled 
to  abstract  water  for  domestic  poriMWea. 
That  state  of  tUnga  also  existed  In  the  case 
of  Hlgglns  V.  Water  Co.  TbA  town  of  Flem- 
Ington,  as  I  have  already  stated,  was  situate 
at  the  head,  and  on  each  side  of;  the  Bmrii- 
kill  brook,  and  the  inhabitants  of  It  bad  a 
clear  right  to  abstract  water  f  nmi  th&t  brook 
for  domestic  purposes,  and  It  was  shown  by 
actual  measnrementa  that  the  natural  flow 
thereof  was  mneb  more  than  tofllclent  to 
compenaate  the  complainants  fior  all  tbe 
water  that  was  abstracted;  and  It  was  era- 
tended  that.  In  addition  to  the  amoont  of 
water  contributed  to  the  stream  by  Uie  sew- 
age of  the  town,  the  Inhabitants  had  allowed 
the  waters  to  run  natnrally  lnt«  the  rirer. 
Instead  of  appropriating  them,  as  tbey  bad  a 
right  to  do,  for  domestic  purposes,  and  In- 
stead tberettf  took  a  less  amonnt  ont  at  the 
Raritan  river;  and  the  julQ^Ie  «C  sabatl- 
tutlon  of  water,  as  hdd  bj  both  Obancellor  L 
H.  wnilamaon  and  Ohaneellor  Vnmn  In  the 
cases  Just  cited,  was  anieated  ti^,  tint  aU  la 
vain.  Tbe  dilef  jnstice,  In  ipealdnff  tta  ts» 
court  of  appeals,  did  not  tblnk  It  worth  vhOe 
to  notice  that  piMltlMi,  nrged  by  the  counad 
for  tbe  water  company.  But  the  defendant 
here  does  not  occnpy  so  te-rorable  a  poaltloB 
as  did  the  Inhabitants  of  Flemlngton  In  that 
case.  Newton  Is  titnate  eight  mllss  from 
the  river  at  Sparta,  and,  as  before  remained. 
Its  drainage  rona  into  another  vall^,  and 
the  Inhabitants  which  it  Intends  to  anpply 
are  In  no  sense  riparian  prc^rieton;  and  It 
would  be  absurd  to  say  that  the  town  can  go 
over  to  the  WallkiU  river,  and  buy  a  few 
acres  of  land  upon  Its  banks,  and  on  the  ba- 
sis of  that  ownership  claim  that  the  inhab- 
itants of  Newton,  eight  miles  away,  have  be- 
come riparian  proprietors,  and  are  entitled  to 
help  themselves  from  the  watera  of  the 
river  tor  domestic  purposes.  As  well  might 
the  city  of  Jersey  City  boy  a  piece  of  land 
along  tbe  Wallklll,  and  on  the  strength  of 
that  divert  the  water  to  supply  Its  purposes. 
The  only  authority  for  this  position  Is  found 
In  a  headnote  taken  from  Fisher's  pigest  to 
tbe  case  of  Norbnry  v.  Kltchln,  reported  at 
Dlsl  prlus  in  3  Fost.  A  F.  294,  and,  on  re- 
view of  the  verdict  and  direction  of  the 
Judge  in  bank.  In  7  Law  T.  (X.  S.)  085  (where 
the  headnote  is  found),  and  8  Jur.  (N.  S.)  132; 
the  latter  being  the  better  report  I  have 
examined  all  of  those  reports  with  care,  and 
none  of  them  bear  out  the  headnote  In  ques- 
tion. The  facte  were  that  Eltchln,  the  de- 
fendant owned  land  on  a  small  stream  of 
water.  Just  above  the  estate  of  Lord  Nor- 
bnry, the  plaintiff.  Kltchin's  tract  was  not 
however,  wide  enough  and  large  enoofb  to 
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build  npon;  and  be  bought  a  piece  off  Lord 
Xorbnrj's  estate,  adjoining  bis  own,  for  that 
purpose,  wblcb  piece  did  not  itself,  after  be- 
ing detached  from  Lord  Norbnry's  land, 
touch  the  stream.  Uiwn  that  be  buUt  his 
house,  and  by  the  power  of  the  fall  of  the 
stream  pumped  the  irater  Into  a  reserrolr  on 
a  hUl  back  of  the  house,  and  used  It,  not 
only  for  domestic  purposes  at  hik  bouse,  but 
also  for  supplying  an  OTuamratsl  pond;  ttw 
amount  abstracted  being  one-fortieth  of  the 
stream,  which  abstraction  did  not  materially 
iQjnre  it  for  the  as*  of  Lord  Norbnry  or  his 
property.  Hie  learned  baion  (Murtln)  <diar^ 
<ed  the  Jury  that  Qie  defendant  Kltchln  had 
oo  right  to  take  any  of  tlu  water,  except  f  w 
strictly  domestic  purposes;  had  no  right  to 
supply  the  (nnamental  p«d,  or  dtm  It  back 
unreasonably;  and  had  no  right,  as  riparian 
proprietor,  to  take  any  more  out  for  ose 
than  he  oottld  dip  out  with  buckets;  that 
subject  to  that  limitation  as  to  quantity,  the 
mode  ot  taking  It  was  Immaterial.  He  left 
it.  In  eftect,  to  Uie  Jury  to  say  whether  the 
land  where  It  was  applied  to  domestic  pur- 
poses was  within  a  reasonable  distance  of 
the  stream  or  not,  and  whether  the  use,  with 
the  exception  of  the  artificial  pmid,  was  a 
reasonable  me.  The  Jnxr  found  that  It 
wai^  and  Lord  Noibnry  obtained  a  rale  to 
■bow  cause  why  the  Todlct  should  not  be  set 
asida  The  fact  that  the  ownership  of  the 
actnal  bank  of  the  stRam,  In  connection  with 
the  piece  at  land  bought  off  of  Lord  Noi^ 
bury's  estate,  did  not  oonstltate  ttie  defend- 
ant a  riparian  pn^rletor.  In  the  strict  soise 
of  the  tenn,  was  debated,  but  finally  i^Hm- 
doned  by  the  counsel  of  Ijord  Norbuxy.  This 
was  plainly  on  the  gnmid  ttiat  the  location 
of  the  boiue  was  within  a  reasonable.  dis> 
tanee  trmn  the  stream.  The  courts  hare 
beoi  nnable  to  define  the  distance  to  which 
a  riparian  proprietor's  right  of  user  for  do- 
mestic and  such  purposes  extends,  nor  hare 
<liey  been  able  to  say  what  proporUim  ct  the 
Btream  might  be  used  tm  sudi  purposes. 
These  questions  depend  upon  the  drcum- 
staaces  of  each  case  as  they  present  tbem- 
aelTes,  and  the  only  rale  which  has  or  can 
be  laid  down  Is  ttut  both  tiie  distance  and 
the  use  must  be  reasonable^  Applying  that 
nds  here,  I  find,  as  a  matter  of  fact,  that 
Om  ownership  ot  a  portion  of  the  banks  at 
the  stream  by  the  town  ot  Newton  glres  It 

00  right  to  dlTert  the  water.  Moreover,  I 
find  the  tendency  at  least  of  the  cases  to  be 
against  allowing  a  town  to  supply  Hself  with 
wa^  from  a  riTer  simply  because  a  portion 
of  Ito  Inhabltanto  are  riparian  proprietors. 
Mills  T.  Waltham,  126  Mass.  422. 

finally  on  this  part  of  the  case:  Defend- 
ant's counsel  claims  that  the  strict  rights  of 
the  riparian  proprietor  at  the  common  law 
of  England  had  been  am^lwated  with  tiie 
adTance  of  drlllBatlon,  and  are  not  held  so 
sererely  here  as  In  other  countries,  and  says 
that  this  is  particularly  trae  In  New  Josey. 

1  confess  that  prior  to  the  dedsion  ot  Hlg- 


glns  T.  Water  Co.,  supra,  I  entert^ed  to 
some  degree  that  opinion;  but  the  Higglns 
Case,  and  others  since  decided,  constrain  me 
to  say  that  I  am  unatde  to  assent  to  the 
counsel's  proposition.  On  the  contrary,  I 
think  the  comm<m-law  rlghte  of  riparian  own- 
ers are  still  hdd  la  New  Jersey  with  great 
strictness. 

The  result  Is  that  I  hold  tiw  defendaalfa 
defense  not  made  out,  and  cnne  with  regret 
to  the  question  of  compmsation.  Both  par- 
ties submitted  tbemselres  to  the  jurlsdlcnoa 
of  the  court  in  this  respect  and  requested 
that  It  abOfslA  determine  the  amount  of  com- 
pensatifm,  ud  I  feel  conatralned  by  the  atato 
of  the  authorities  to  assume  that  jurisdiction. 
The  cases  are  the  following:  Water-Power 
Oo.  ▼.  Ohambers,  B  N.  J.  Bq.  471,  at  pages 
475,  476t  IS  N.  J.  Bq.  198;  OSison  t.  Goto- 
man,  11  N.  J.  Bq.  IW,  at  page  108;  Oarpenr 
ter  T.  Rafiroad  Co.,  24  N.  J.  Bq.  340,  at  pages 
258,  260,  406;  2ft  N.  J.  Bq.  168.  28  N.  J.  Bq. 
880;  BaUway  Oo.  t.  Booraem,  28  N.  J.  Bq. 
450;  at  page  456;  Bailroad  Go.  t.  Stanley.  84 
N.  J.  Bq.  56,  at  page  58,  85  N.  J.  Bq.  283; 
and  Railroad  Go.  t.  Kamlah,  N.  J.  Bq. 
08v  6  Aa  444;  Id^  47  N.  J.  Bq.  881,  21  AtL 
954. 

And  first  as  to  tte  quantity  of  water:  I 
haTo  already  ateted  that  the  amount  of  800;- 
000  gallons  a  day  was  fixed  at  the  trial  as 
the  amount  to  be  dlTcrted.  1  permitted  the 
defendant  to  adopt  that  limit  notwlthstand- 
lag  some  exmvssioDs  In  Ite  answen,  on  the 
ground  that  imder  Ibe  drcumstancea  I  did 
not  think  It  should  be  held  strictly  to  those 
expressions.  Counsel  for  tbs  complainants, 
notwithstanding,  emituids,  that  by  force  of 
an  egression  In  the  pilntBd  argument  at  tiie 
defisndant  It  has  abandoned  tlw  80Q;000-gal- 
lon  limit,  and  advanced  its  claim  of  con- 
donnatton  to  the  amount  oi^^taiaUy  fixed,  ot 
l,260;00a  X  do  not  BO  eonstrae  the  language 
ct  the  ai^nment  It  Is  used  In  connection 
with  defendants  dalm  ot  an  absolute  right 
to  divert  and  wlHi  Ita  defense  w  the  merits, 
and  not  In  oomteetlon  with  the  question  of  ' 
Uie  amount  of  water  tat  which  It  should  pay. 
It  was  asserted  by  Uie  counsel  of  the  com- 
plainants, and  It  Is  undoubtedly  trae,  that 
the  defendant  will  be  able  to  divert  mwe 
than  800,000  gallons  a  day,  and  still  keep 
up  the  proper  head  ct  water  through  the 
town.  This  can  be  aocon^lished  by  building 
a  reserrolr— which  is  a  part  of  the  original 
plan— upon  high  ground  above  the  town,  and 
fliiing  that  in  the  nighttime,  and  using  the 
water  so  stored  for  ose  by  the  higher  por^ 
ttons  of  the  town  in  the  daytime,  and  then 
cutting  off,  by  proper  stop  gates,  ttm  lower 
portion  ul  the  town  fnnn  the  upper,  and  let- 
ting out  water  fw  mechanical  purposes  in 
the  lower  part  of  the  town  under  a  greater 
head.  But  I  am  entirely  satisfied  that  such 
diversion  can  never  amount  to  1,250,000  gal- 
lons In  24  hours,  for  the  reason  that  it  can- 
not exceed  the  rate  of  800.000  gallons  while 
the  reservoir  is  in  process  of  fllUni^  and  can- 
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not  exceed  the  rate  of  1,260,000  gaUons  at 
otber  times,  because  of  the  elevated  point  In 
tile  main  betwera  the  lake  and  the  tovn.  To 
prevent  the  possibility  of  abstracting  more 
than  80(^000  gallons  per  day,  I  Imposed  terms 
upon  tlw  defendant  of  fixing  upon  Ita  main, 
at  a  convenient  point,  a  reglstsilng  meter, 
which  should  be  open  to  the  Inspection  of 
the  complainants,  and  thus  enable  tbem  to 
detect  any  abstraction  beyond  the  Ibnlt  To 
this  It  was  objected  by  the  complainants 
that  Ita  use  voald  subject  them  to  additional 
trouble  and  expense  In  watching  and  defend- 
ing their  rights.  I  think  this  objectlw  has 
some  merit,  and  It  will  be  taken  Into  con- 
sideration hereafter.  In  dealing  with  the 
case  even  npon  this  smaller  meastfre  of  dl- 
Terslon,  It  Is  impossible  not  to  feel  Hiat  there 
Is  BO  probability  that  anything  more  tiian  a 
fraction  of  It  wHI  be  used  for  many  years 
to  come.  If  ever.  The  needs  for  domestic 
use  of  the  present  population  wUl  not  require 
more  than  one-qnarter  of  It,  and.  If  an  ad- 
dltkmal  amount  be  let  out  for  mechanical 
purposes.  It  can  never  reach  800,000  gaUons 
ft  day  without  the  aid  of  a  dlstribntli^  reser- 
voir, for  the  reason  that  the  use  will  be  main- 
ly, If  not  oitlrely,  during  buslnus  hours,  and 
800,000  gaUons  wa»  iOxed  as  ttie  limit  of  a 
continuous  flow  for  24  honrs^  at  a  head  suffl- 
dent  for  sunilylng  the  higher  portlona  of  the 
town.  Notwithstanding  this  elsBisnt  It  Is 
my  duly  to  assess  tbe  compensatioB  upon  the 
basis  of  an  actnal  dtverston,  and  according 
to  the  mlea  which  govem  a  jury  upon  regu- 
lar condemnation  proceedtaiga.  Neither  par^ 
should  derive  any  hoieflt  from  the  fftct  that 
the  assessment  Is  made  by  n  court  of  equity, 
unless  there  be  In  tact  present  aoow  equita- 
ble element  which  a  common-^aw  court  can- 
not hy  reason  of  Its  restricted  jurisdiction, 
take  Into  account  I  know  of  none  such 
here.  It  was  contended  1^  the  defendant 
that  an  allowance  should  be  made  from  the 
amount  of  water  diverted  Cor  the  eraporar 
don  which  would  naturally  take  place  in  Its 
passage  from  Uorrls  Lake  to  the  complahi- 
ants*  mills.  It  Is  undoubtedly  true  that  wat- 
er flowing  In  a  stream  In  dry,  hot  weathn- 
Is  subject  to  considerable  evaporation.  But 
that  Act  does  not  help  the  defendant,  for 
the  simple  reason  that  It  abundantly  appears 
from  tile  nature  and  character  of  the  Wall- 
kill  that  the  evaporation  Is  a  constant  quan- 
tity: that  Is,  It  will  be  as  great  with  the  ab- 
straction as  It  will  be  without  The  surface 
of  water  presented  to  the  sun  and  wind  will 
be  the  same,  and  the  tendency,  as  shown  by 
Mr.  Vermeul^  wlU  be  to  Increase  rather  than 
diminish  the  total  evaporation  as  the  stream 
becomes  shallower,  and  more  objects,  such  as 
stones,  etc^  are  e^osed  to  the  action  of  the 
sun.  I  shall  therefore  proceed  to  exambie 
what  Injury  800,000  gallons  abstracted  every 
day  will  be  to  the  complalnanto*  mlllif,  or, 
more  strictly  speaking,  how  much  tfa^r  mar- 
ket value  wlli  be  reduced  by  such  diTOrsIon. 
In  fixing  the  amount  of  tiie  depreciation  In 


market  value  of  tiie  whole  premises  of  the 
complainants,  the  amount  of  power  to  be 
produced  at  th^  mills  by  the  quantity  of 
water  divmted,  and  Its  nine  to  them  tor 
actual  use,  and  the  cost  of  npn&aehit  it, 
are  proper  elements  to  be  considered.  This 
was  distinctly  hdd  by  our  supreme  court  In 
the  recent  use  of  Butlw  Hard-Rubber  Co. 
V.  Mayor,  ete.,  <rf  City  of  Newark,  report- 
ed In  40  Ati.  224.  That  case  waa  stnnewbat 
similar  in  Its  circumstances  to  this.  I  have 
had  the  benefit  of  readli^  the  whole  of  Judge 
Z>epue*B  chai^  to  the  jury  in  connection  with 
the  part  contained  In  the  report  Just  referred 
to.  But  In  my  Judgment  the  proprie^  of 
conddering  the  actual  money  value  to  the 
complalnanto  of  the  watw  diverted  may  be 
put  upon  higher  ground  than  that  of  merely 
Injuriously  affecting  land  to  the  dej^edation 
of  its  market  value.  The  right  of  the  rlpai^ 
ian  owner  to  use  the  power  of  the  waters  of 
the  stream  Is  property.  In  Its  strictest  sense; 
and  the  diversion  of  a  certain  quantity  of 
water  from  the  riparian  proprfetw  Is,  la  my 
Judgment  the  taking  of  Just  so  much  of  his 
property,  and  may  be  safely  treated  as  sndi. 
Now,  It  is  to  be  observed  at  the  atart  that  the 
value  of  vntts  power  d^ends  np(m  a  va- 
riety of  dreunutances,  the  most  Important  of 
which  are  these:  Fhxt  The  quantny  of  pow- 
er. Tears  ago  a  great  many  small  water 
pow»8  were  put  to  beneficial  use  In  various 
ports  of  the  country  that  have  now  fallen 
Into  disuse,  mainly,  In  connection  with  other 
drcmnstances,  on  account  of  being  so  small 
as  not  to  be  worth  using.  The  tei^ency  of 
modem  times  Is  to  dieapness  of  production 
by  the  use  of  large  esteUlshmento  and  plants. 
Other  things  being  equal,  the  largw  the  jriant 
the  cheaper  the  production  from  ft  Hence, 
■mi^  water  powera  are  of  llttie  value.  Sec- 
ond. Tldnlty  of  maricet  by  railroad  or  water 
communication.  An  immense  amount  of  un- 
used water  power  Is  at  present  running  to 
waste  because  of  Ite  Inaccessibility.  AD 
gr»t  esteUlshments  nowadays  need  to  have 
ready  and  ctveap  ctHoamimication  with  tmsl- 
nesB  centers.  Third.  The  charactw  of  the 
snrnnmdlnga.  All  manufacturing  entMprlses 
tequhe  more  or  less  human  labor.  In  order 
to  make  them  a  success,  there  must  be  a 
labor  market  tat  tiie  neighboriiood.  dth«  at 
present  or  tat  prosped.  The  cost  <tf  land  tcf 
residence^  and  tiie  cost  at  living,  are  also  Im- 
portant dements.  Fourth.  Has  the  water 
power  already  been  devd(q>ed  by  the  erec- 
tion <a  substantial  and  permanent  dame,  and 
has  It  been  applied  to  a  useful  and  i^fltable 
purpose,  so  that  there  Is  a  prospect  of  Its 
having  an  oi^rtnnlty  to  earn  mon^  for  Ite 
owners  for  years  to  come?  Fifth.  Distance 
from  the  coal-produdng  regions.  Pew  water 
powers  are  large  enough  to  be  operated  ad- 
vwitegeously  «^thout  being  supplemented  by 
steam  power  In  dry  seasons,  when  the  flow 
thriiUcs.  If  aB  these  favonUAe  dements  are 
comUned  In  one  plant— If  tiie  power  Is  «hi- 
•iderable  and  wrath  deaHna  with,  near  a 

Digitized  by  GoOgIC 


SPARKS  MFOr  GO.  T. 


TOWN  OF  NEWTON. 


397 


nllxoid,  n  w  to  baro  swltebbiff  faelUtl«i; 
If  ooal  la  cheap  at  that  point;  If  ttaere  la  a 
pcvniatlon  In  tbe  n^ghborhood  firam  wUch 
damp  labor  can  be  drawn,  and  It  la  alroady 
dereloped  and  at  work  at  a  profit  near  a 
good  market,— yoD  hare  combined  etementa 
wUeh  wlU  glre  It  the  highest  value. 

SpaAs  Company  Case. 

And,  first  the  water  power  ot  tbe  Sparlu 
Mannfactuiing  Company.  Ita  mlD  la  Juat 
aboTe  Ingeiaoll'at  ao  that  Ita  endre  bead  and 
fall  are  measured  by  the  difference  In  the 
belgtat  of  Ita  dam  and  that 'of  lugersoll'a,  and 
tbat  difference  la  anbstantlaUy  24  feet  Tbe 
Sparks  Company's  dam  Is  not  qnlte  nnlf 4»m 
In  height  There  are  a  few  depreaalons,  and 
some  parts  are  less  than  24  feet  ai>d  others 
more  than  24  feet  higher  than  IngersoU's 
dam.  Those  depressions  can  be  easily  and 
cheaply  filled,  and  I  find  the  practical  differ- 
ence to  be  24  feet  Tbat  amonnt  la  not  ao* 
tually  used  by  tbe  Sparks  Company.  There 
is  a  loaa  of  bead  In  getting  the  water  onto 
the  wheels,  and  also  obstmctlona  In  the  tall 
race,  whldi  I  will  deal  with  directly,  and  at 
present  treat  the  power  aa  baring  an  avail- 
able head  and  fall  of  21%  feet  but  capable 
ot  bdng  cheaply  Increased,  aa  we  shall  see 
directly,  to  22^  feet  I  make  tbe  power  of 
the  atream,  at  80  per  cent  of  ita  theoretical 
ralne,  at  2^  feet  head  and  fall,  to  be  as  UA- 
Iowa  tad«ptlng  the  flow  of  the  river  aa  ahown 
by  Mr.  GL  E,  Ven&eule'a  tables,  made  vp  by 
him  for  use  In  these  canaea):  17.8  hone 
power  for  tbe  average  flow  of  tbe  five  driest 
months  of  Mr.  Yermenle's  driest  year,  occur- 
ring once  in  60  years;  44  horse  powtf  for  the 
average  of  three  driest  months  In  Us  dry 
year,  occurring  once  in  seven  years;  and  78 
fa(«ae  power  for  the  average  of  the  three 
drleet  months  In  his  average  dry  year,  which 
Included,  aa  I  understand  It  the  dry  year  oe> 
curring  once  in  7  years.  AUowliv  for  leak- 
age In  tbe  dam  and  gates,  and  necessary 
waste  in  use^  I  think  that  the  minimum 
power  may  be  safely  put  somewhere  between 
70  and  76  horse  power.  This  seems  to  me 
to  be  of  sufficient  size  to  attract  capital,  with- 
out taking  into  account  the  great  increase 
that  resulto  for  nine  montbs  of  tbe  year  from 
the  increased  flow  of  the  atream.  The  ex* 
ports  of  the  parties  differed  as  to  the  pro* 
portion  of  theoretical  power  practically  avafl* 
able  from  a  given  flow  and  bead  and  fall. 
Those  of  the  defendant  claimed  that  ttaere  la 
30  per  cmt  loss,  and  only  70  per  cent  avail- 
able, while  those  of  the  complainants,  admit- 
ting that  amount  of  loss  on  an  ordinary  buck- 
et vertical  wheel,  claimed  80  per  cent,  or 
more  available  upon  turbine  wheels,  such  as 
are  In  use  by  the  Sparks  Company.  This  80 
per  c&it.  and  upward  Is  only  obtained  when 
the  turbine  wheel  Is  running  at  full  gates, 
and  is  in  good  order  aud  repair,  and  unob- 
strocted  small  objects  carried  by  tbe  wa- 
ter. In  practical  use  It  often  hapj>ens  that 
It  becomes  desirable,  on  account  of  short 


w^er,  to  operate  the  wheda  at  partial  gatoa. 
tbe  result  which  la  tbat  the  percentage  of 
power  la  constdrasUy  xednced.  Farther,  a 
slight  dUEer«ice  may  arise  from  the  mode  of 
measuring  the  power.  The  water  power  in 
this  case  was  subjected  to  a  comparison  with 
steam  power,  and  there  la  a  certain  loaa 
in  Indicated  steam  power,  amounting  to  from 
6  to  10  per  cent,  aa  ahown  by  the  evidence 
of  tbe  defendant'a  experta.  I  think  that  20 
per  cmt  off  tbe  theoretical  horse  power,  due 
to  falling  water,  is  ample  for  so  much  of  tbe 
power  as  is  produced  by  turbine  wheels  on 
fuU  gates.  800,000  gaUona  to  94  hours  la 
equal  to  106,000  cubic  feet  and  makes  74^ 
cubic  feet  per  mlnnta^  and  1.24  cubic  feet  per 
ascend.  This  glvea  8.17  Qworetlcal  and  2,04 
contbtnooa  horse  power  per  day  of  24  boors, 
<a  6.06  horse  poww  for  12  twurs.  The  quea- 
tlw  Is,  how  mocb  Is  that  worth  to  the  Sparks 
Conqtany?  Hamburg  Is  a  small  vUlage,  sl^ 
nato  to  a  popolona,  fertfle,  and  healthy  val- 
ley, with  otoer  villagas  near  It  and  with  a 
population  amply  snffident  to  furnish  aU  the 
laborers  that  are  needed  for  the  Sparks  Com- 
pany's mill;  and  land*  rent  and  ordinary  Uv* 
Ing  upenses  are  cheap  to  tbe  neighborhood. 
So  that  It  la  a  desirable  location  for  a  mill 
employing  a  modwato  numbw  of  (wdtoary 
laborers.  In  the  next  place.  It  has  two  ri- 
val railroads  leading  from  It  to  the  ooal  re- 
gions, and  delivering  coal  very  cheaply, 
namely,  pea  coal,  At  for  use  to  steam  making, 
at  82is  a  net  ton.  It  baa  one  raflway  that 
connects  It  with  New  York,  and  makes  cheap 
freights. 

The  Sparks  Company  owns  aufOcIent  land 
at  the  potot  to  queatton  for  factory  naes.  and 
a  swlt(!h  fiom  the  railroad  to  Ito  mllL  The 
watershed  Is  48.60  square  miles,  and  there 
are  on  the  sources  of  the  river  several  small 
natural  lakes  besides  Morris  Lake,  and  two 
or  three  artlfldal  ponds,  which  tend  to  bold 
back  flood  water  and  equalbw  tbe  flow  of  tbe 
stream.  Some  of  those  natural  lakea  have 
artlficlU  arrangemento  like  those  that  wwe  to 
use  in  Morris  Lake,  to  ludd  back  tbe  water 
to  flood  and  let  it  down  to  drought  Be  tbat 
the  stream  la  a  aUady  one,  and  by  no  msana 
torrential  to  Ito  character.  In  February,  1897, 
by  a  pretty  accurate  measurement  at  the  flow 
of  water  over  Ingersotl's  dam,  over  6,000  cu- 
bic feet  a  mtoute  were  found  running;  and 
tiiat  amount  would  produce  over  200  conttoo- 
ous  horse  power.  The  Spai^  Company  use 
a  considerable  quantity  of  water  for  p^tei^ 
making,  other  tban  power,  and  also  for  con- 
densing steam  on  their  steam  engtoes.  On 
tlM  occasion  Just  mentioned  the  whole  flow 
was  being  used,  and  was  prodpclng  from  120 
to  140  codUnuous  horse  power;  tbe  difference 
being  due  partly  to  the  fact  that  the  ma- 
chtoery  of  tbe  Sparks  Company,  as  before 
remarked.  Is  not  arranged  to  use  tbe  whole 
of  Its  head  and  fall,  and  partly  to  the  use  of 
a  part  for  paper-making  and  condensing,  and 
to  propel  a  small  turbtoe  used  to  drive  a  print 
Ing  press.   The  Sparks  Company's  dam  la 
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dompoMd  of  crlbwoA;  flutt  It,  wooden  erfln 
laid  np,  and  hmrj  stonee  laid  between  fliem. 
It  was  partly  wasbed  away  In  18^  and  re- 
built in  tbe  same  manner,  and  an  addition  <tf 
seTetal  feet  made  a  few  yean  later.  It  la 
18  feet  in  wldtb,  meaanrlnK  op  and  down 
■tceam.  of  solid  atrnw  and  wood,  bealdes  22 
feet  and  more  of  eartta  and  grarel  on  tbe  op- 
stream  side,  rendering  It  snbetantlally  watw- 
tight  It  Is  Btrengttaened  and  supported  by 
buttresses  at  each  end,  placed  downstream 
from  tbe  dam  Itself,  anchored  In  solid  bed- 
rock, and  boltt  up  of  solid  stone  and  cemeiU 
mnsonry.  These  ate  bnlU  as  well  as  the  work 
can  be  done,  uid  It  seems  to  me  tbat  tbe  dam 
most  be  treated  as  a  solid,  substantial,  and 
permanent  dam,  wblch  will  probaUy  not  need 
to  be  renewed  In  a  great  many  yeara.  Tbe 
water  power  Is  derdoped  mainly  by  twin  tur- 
bine wheels,  which  wHl  produce  120  or  330 
horse  power,  opera  ting  under  a  bead  and  fall 
of  a  little  orer  19  feet  Either  alme  is  about 
fitted  to  the  minhnum  taw.  Besides,  tiieie  Is 
a  small  turUne,  under  a  less  head,  used  to 
drive  a  printing  pms.  Of  the  24  feet  net  bead 
and  fall,  about  a  foot  and  a  half  is  lost  when 
both  wheels  are  nmning,  by  friction  In  the 
head  race  and  screen  or  rack  used  to  exclude 
floating  objects,  and  about  three  feet  In  the 
tail  race.  The  expert  of  flie  defendant  made 
an  estimate  tbat  it  would  cost  some  two  or 
three  thousand  dollars  to  so  chai^^e  the  appli- 
ances, by  increasing  tbe  stae  of  the  h»d  race, 
and  cleaning  out  tbe  tail  race,  as  to  get  the 
whole  head  and  falL  But  tbe  expert  of  tbe 
complainants  thought  it  was  not  worth  while 
to  incur  so  much  ^wnse,  or  to  make  any 
increase  in  the  sfate  of  the  head  race,  and.  esti- 
mated that  by  spending  less  than  fOOO  the 
tail  race  could  be  enlarged  in  slae,  and  suc- 
tion tubes  put  on  the  wheels,  so  tbat  at  all 
times  there  could  be  at  least  22^  feet  net 
head  and  fall  {ooduced.  This  2^  feet  net 
would  pntTlde  for  a  loss  due  to  the  deptS 
of  water  running  over  Ingersoll's  dam.  I 
think  tte  estimate  of  the  complainants*  en- 
glneer  Is  rellaUe  in  this  r»pect  And  it  la 
here  to  be  remariced  tbat  as  tbe  head  race  1^ 
ax  we  bare  seen,  sufflcleut  in  slse  to  carry 
6.000  cubic  feet  a  minute  (less  tbe  amount 
used  for  washing,  etc.,  and  on  a  small  tur- 
bine) to  the  wheels,  with  a  loss  of  less  tban 
a  foot  and  a  half  head,  It  will  probably  carry 
the  whole  stream  In  an  ordinary  run  to  the 
wheel,  when  only  one  will  be  running,  at  a 
much  less  loss  of  head.  So  that  the  result 
will  be  that  the  same  quantity  of  water  wlU 
produce  more  power  In  a  thin  stream  tban  In 
a  full  stream.  The  cost  of  Increasing  tbe 
head  and  fall  to  22^  feet  Is  so  slight  that  I 
have  taken  that  as  the  proper  bead  and  fall 
upon  which  to  make  tbe  calculation  of  power. 

The  Sparka)  Oompany  snpplements  Its  water 
power  by  a  large  steam  plants  producing  over 
100  hwse  power,  wltb  two  or  more  boilers 
and  <me  large  engine,  and  Ato  or  six  smaller 
engines.  It  mannfSctnres  fine,  white  tissue 
pap«,  and  flnda  flie  water  of  ^  rlrer  nearly 


an  the  time  In  andi  a  state  as  to  be  fit  to  be 
used  without  flitting  for  making  the  whlteat 
tlssoB  paper.  In  fact^  It  uses  no  filter.  It 
does  a  large  and  apparmtly  suoceasfnl  taosi- 
neai,  and  employ  about  TO  men  In  Ha  works. 
The  min  Is  ran  night  and  day,  stopping  ooly 
for  the  Sabbath  hours.  It  baa  about  nine 
acres  of  pondage,  and  stqpa  the  steam  power 
on  Saturday  night  some  hours  b^ore  tbe 
water  power,  and  runa  altogether  by  tbe 
latter  In  the  late  hours  of  Saturday,  and  1v 
drawing  down  Ite  reaerrohr  can  ordinarily 
save  the  Sabbatb  flow  and  lose  no  water. 
The  evWaice  Is  nn^pnted  fbat,  Indnding  a 
large  amount  of  water  which  is  used  for 
washing  rags  and  In  ttie  beaters  and  on  tbe 
paper  madiines,  and  for  condensing  steam, 
it  uses  an  the  water  erery  day,  excepting  on 
a  few  occatfoni  of  flood  water,  when  some 
runs  awayfor  a  fewdays  at  a  tlm^butwhidi, 
aU  added  togetfaer,does  not  exceed  four  or  fin 
wedu  tai  the  whole  year.  Taking  tt  at  fire 
weeks  would  ghre  a  surplus  for  Just  one-tenth 
of  tbe  year;  and  the  net  result  Is  tbat  an  tbe 
wat^  Is  aTaflable  for  use  in  the  mm  for  pow- 
er for  nine-tenths  of  the  year,  and  tbat  dn^ 
lug  the  other  tme-tottb  any  abstractkm  e< 
the  wator  does  not  materisUy  Injure  the  pow^ 
er;  an^  as  charged  by  Judge  Depue  to  the 
Hard-Bobber  Case,  this  drcnmstance  must  be 
takm  tot»  account  in  flzlng  the  eompensa- 
tkm.  800,000  gallons  of  water  a  day  is  equal 
to  106,800  cubic  feet,  and  that,  as  before  re- 
marked, la  equal  to  74^  cnUc  feet  a  ndnute, 
or  1^  cubic  feet  a  second.  That  flow,  on 
22V6  feet  head  and  fiiU,  win  produce  S.17 
theoretical  and  2.54  net  continuous  hone 
pow«,  wblth  the  mill-own  er  win  lose  for 
nine-tenths  of  the  ^ar,— a  little  less  tban  11 
months.  Now,  one  element  to  aacertalnhig 
tbe  tojury  which  that  dlTcnlon  wOl  be  to  the 
Talue  d  the  property  Is  to  ascertato  how 
mudi  present  Inju^  it  wfll  be  to  tbe  oom- 
plalnante  to  the  dafly  working  of  the  mill. 
The  Sparks  OcHnpany*s  large  engine  Is  an  old- 
fftsbloned,  simple,  sUde-T^ve  engine,  which 
Is  wasteful  to  the  use  of  fuel,  so  that  the  »- 
perts  on  each  aide  are  substantially  agreed 
aa  to  tbe  cost  of  prodnctog  on  it  a  cwtlnuoui 
haae  power  at  tbe  price  paid  for  coal  at 
Hamburg.  Mr.  Phillips,  fbr  the  defoidant 
estimated  It  as  I  understand  his  erldoice,  at 
nearly  |100  a  year;  and  Mr.  Tan  Winkle, 
tbe  »pert  of  the  comidalnants,  estimated  it 
at  fllO;  upon  an  engine  using  less  fneL  That 
would  make  tbe  loss  to  the  Sparks  Company 
the  proposed  abstnctlon  w^nlgb  f250  a 
year,  wbldi,  If  capitalized,  would  amount  to 
a  considerable  sum.  Defendants  counsel 
contends  that  complalnanta*  loss  Should  be 
estimated  at  toe  additional  cost  of  coal  to 
drire  Ite  steam  engine^  Tb^  argue  diat  two 
or  three  additional  horse  power  can  be  ob- 
tolned  from  any  ordinary  large  engine  by  tbe 
same  attendance^  wear  and  tear,  etc:  The 
complete  anawet  to  such  contention  la  that 
It  is  not  true  aa  to  the  wear  and  tear.  The 
mwe  work  toat  Is  put  iq>on  an  en^dne,  tbe 
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greatw  tlw  w«ar  and  tear.  Id  the  second 
place,  tbe  ooct  of  attendance  and  maintenance 
la  a  part  the  con  ctf  tbe  wbole  power,  and 
tbe  complalnanta  are  entitled  to  »e  all  the 
power  to  be  made  out  oC  any  engine  thej 
may  InataU  for  tbe  ptorpoae  of  tbelr  boalneei, 
and  are  not  obliged  to  devote  any  part  of  It 
to  making  up  fixe  loaa  dve  to  tbe  dlrarslon 
of  water.  The  defendant  cannot  be  credited 
with  tbe  benefit  of  tiie  use  of  ttie  engine 
without  being  rabjected  to  the  harden  of  a 
share  the  whole  cost,  InHndlng  wear  and 
tear,  attendance^  and  malntatonce. 

Bot  fbe  cMtallaed  reeolt  Is  mbJeet  to  de- 
duction by  reason  of  tiie  Uitrodnetlon  ot  otbw 
demoitB.  In  tbe  first  place,  for  bow  ioag 
a  time,  and  bow  steadily,  la  It  probable  that 
tbe  Sparks  Company  will,  ia  tbe  ordinary 
course  of  buslneu,  find  It  profitable  to  use 
Its  power,  and  be  obliged  to  Incur  tbe  ex- 
pense of  an  Increase  In  Its  steam  power? 
Second,  bow  soon  will  Its  manners,  as  pru- 
dent men.  In  tt»  regular  course  ot  business, 
throw  out  the  wasteful  engine  now  In  use, 
and  put  In  one  of  a  modem.  Improved  pat- 
tern, which  seems  to  be  admitted  to  be  a 
compound  Corliss  engine,  which  can  produce 
steam  tar  about  on»-balf  tbe  cost  In  fuel  of 
tbelr  present  en^ne7  Tblrd,  bow  long  will 
It  be  profitable  to  carry  on  works  at  that 
place;  how  soon  will  the  present  plant  be 
entirely  abandoned,  and  become  ctmvmratlTe- 
^  of  no  ralne?  These  are  some  of  tta 
elements  In  tbe  case  wblcb  give  tronbte. 
The  proofs  show  that  the  mfll  has  work  to 
do  steadUy  and  without  Intermission.  Tbe 
business  seems  to  be  thoroughly  established, 
and  to  be  carried  on  at  a  profit  The  use  by 
mankind  of  paper  In  s«ne  form  seema  to  be 
established  permanently,  and  the  martet  for 
It  is  unlimited.  It  baa  become  a  staple  pro- 
duction. I  see  no  reason  to  Infer  that  tbe 
business  is  not  so  to  speak,  a  permanent  one. 
In  the  respect  that  it  does  not  depend  upon 
a  mere  changeable  fashion  of  the  day.  If 
the  managers  hare  the  Judgment,  acuteness, 
and  energy  to  keep  up  with  the  improved 
methods  of  the  day,  there  Is  no  reason  why 
it  should  become  unprofitable.  Tbe  tenden- 
cy of  business  progress  is  not  to  abandon 
water  power,  where  It  Is  found  In  snfflclent 
quantities  and  In  proper  locations;  but,  on 
the  contrary,  it  Is  rather  to  develop  and  use 
water  powers  not  heretofore  used.  A  strik- 
ing lllaatratlon  of  this  tendency  is  found  In 
the  development  of  the  power  of  the  Niagara 
river.  And,  as  we  have  already  seen,  the 
water  powers  which  have  been  abandoned 
are  the  small  and  toaccesstble  ones.  Of 
course,  most  water  powers  are  liable  to 
shrinkage  In  dry  seasons,  and  this  Is  a  seri- 
ous objection,  and  materially  diminishes 
their  value.  In  fact,  the  value  of  a  water 
power  of  this  kind  is  determined  mainly- 
other  things  bdng  equal — by  Its  dry-weatber 
flow.  But  this  defect  In  fiuctuatlon  Is  In 
part  overcome  where  they  are  so  located  that 
tbe  periodical  shrinkage  can  be  met  and  sup- 


plemented rheapXt  coaL  It  flie  location 
and  other  dreumstances  be  such  as  to  make 
the  use  of  steam  profitable  and  desirable, 
then  tiie  water  power  should  be  rated  In 
value  at  tbe  cost  of  producing  steam,  up  to 
the  amount  produced  by  tbe  ordinary  dry- 
weather  water  flow.  An  produced  beyond 
that  amount  Is  of  much  less  Tftlue,  by  reason 
of  Its  variableness,  and  of  the  fact  that,  in 
OT&et  to  use  It  for  work  requMng  power 
through  all  seasons,  It  Is  necessary  to  InstsU 
and  maintain  a  supplonental  steam  plant, 
wblch  must  stand,  wholly  or  In  part  Idte 
while  tbe  watw  power  Is  b^big  used,  and 
during  such  idleness  only  tbe  coal  Is  being 
saved;  the  interest  im  the  first  cost  of  tbe 
plant  and  the  cost  of  tfcUled  labw  and  gen- 
eral maintenance  being  substantially  tbe 
same  whether  tbe  steam  plant  la  used  to  Its 
full  powra  or  only  partially.  I  have  said 
that  to  tbe  amount  of  tbe  water  power 
due  to  dry-weather  flow,  it  abotdd,  pnder 
favorable  circumstances,  be  rated  as  valna- 
Ue  as  the  cost  of  steam  power;  but  of  course 
It  cannot  be  worth  more  than  the  cost  <tf 
producing  steam  power  at  that  poUit,  and 
that  cost  must  not  be  flzed  by  tbe  cost  of 
making  steam  In  a  mere  sui^lonental  steam* 
power  plant,  but  to  one  la^  enough  to  On 
the  work  of  tbe  whole  pbmt  In  such  case 
tbe  cost  will  be  something  less,  for  tbe  rea- 
son that  steam  power  can  always  be  pro- 
duced more  cheaply  when  made  on  a  large 
scale  than  on  a  small  one;  that  Is  to  say,  In 
the  present  Instance,  a  steam  plant  large 
enough  to  do  all  the  work  of  the  Sparks  Com- 
pany will  produce  steam  at  a  trifle  less  cost 
per  horse  power  than  one  gauged  at  a  else 
sufficient  merely  to  supplement  the  water 
power.  In  this  case  tbe  ordinary  dry-weath- 
er flow  wlU  produce,  as  we  have  seen,  about 
70  horse  power  at  Sparks*  mill,  with  a  head 
and  fall  of  22^  feet;  and  I  think  tbe  cir- 
cumstances are  such  as  to  warrant  placing 
its  value  at  the  cost  of  producing  steam 
power.  Its  favorable  location  has  already 
been  mentioned.  Tbe  water  of  the  river  is 
fit  to  make  white  tissue  paper,  and  in  fact 
all  white  papers,  without  being  filtered, 
which  la  a  material  circumstance,  and  In- 
creases the  value  of  tbe  location  for  paper- 
maklng.  But,  before  applying  the  test  of 
the  cost  of  producing  steam  power  at  that 
point,  we  must  inquire  as  to  the  amount 
which  will  be  abstracted  In  a  dry  time;  or, 
in  other  words,  whether  or  not  the  amount 
abstracted— 800,000  gallons  a  day,  or  74.3 
cubic  feet  a  minute— is  more  than  the  natural 
flow  of  Morris  Lake  and  Pine  Swamp  brook 
in  a  dry  time.  For  it  must  be  observed  that 
we  are  considering  the  ease  as  If  there  were 
no  impounding  reservoir  at  Morris  Lake,  or 
as  if  the  gates  of  tbe  present  reservoir  were 
never  opened  to  let  any  water  down  the 
stream,  but  that  It  Is  allowed  to  run  Ita  natur- 
al course,  except  so  tar  as  it  Is  diverted  by 
the  town  of  Newton.  If,  then,  the  amount 
naturally  running  from  Morzlji  Lake,  and 

Digitized  by  CjOOg  IC 


400 


41  ATLANTIC  BBPOBTiia 


01.  J. 


Fine  Swamp  brook  combined  does  sot.  In  a 
0X7  time,  amount  to  tbe  wbole  80(M>00  sal- 
lona  a  day,  tlien  the  dlflraencs  between  the 
natural  flow  and  the  amoont  dlrerted  wlU 
be  made  np  from  water  stored,  and  stored  in 
all  probability  la  a  season  when  tbe  water 
power  is  to  be  raloed  at  a  lower  scale;  and 
we  win  In  that  case  bare  one  somewhat  Ilka 
that  of  the  Butler  Hard-Bubber  Go.  t.  Mayor, 
etc.,  of  City  of  Newark  already  referred  to, 
where  tbe  amount  diverted  by  the  city  was 
much  greater  than  the  flow  of  tbe  river  at 
the  rubber  company's  works  during  the  dry 
season,  and  hence  tbe  injury  was  not  so 
great  in  proportion  as  It  would  have  been  If 
tbe  dlTersIon  had  been  less. 

The  question,  then,  Ib  whether  or  not  the 
natural  flow  of  the  combined  streams  at 
Morris  Lake  in  a  dry  time  amounts  to  800,- 
000  gallons  a  day.  No  gauge  of  tbe  streams 
at  that  jwint  was  ever  made,  so  far  as  ap- 
pears, In  a  dry  time.  The  only  proof  we  have 
on  that  subject  Is  that  of  divers  witnesses 
who  swear  to  tbe  small  amount  of  water 
flowing  In  old  times  wlien  the  lake  was  all 
drawn  out  But  that  la  measurement  by  tbe 
eye,  and  for  that  reason  nnrellable,  even  If  It 
estimated,  as  it  does  not,  the  quantity  In  ga^ 
Ions  or  cubic  feet  However,  many  of  them 
did  make  observations  in  a  very  dry  time 
when  the  water  was  used  for  running  tbe 
«ld  forge,  and  also  Coble's  cider  miU  below 
Uie  outlet;  and  a  careful  examination  of  the 
evidence  of  these  witnesses,  standing  alone, 
would  satisfy  me  that  the  flow  In  quesUon 
was  much  more  than  800,000  gallons  &  day 
in  tbe  driest  time.  Mr.  Vermeule  has  made 
an  estimate,  sbown  in  tables^  of  the  flow  in 
a  dry  time,  based  on  observations  of  rainfail, 
and  calculations  of  the  amount  of  water  per 
square  mile  which  a  certain  amount  of  rain- 
fall win  produce  in  the  hot  montlu;  and 
from  Mr.  Vermeule's  tables  Mr.  Konkle,  the 
defendant's  expert,  has  made  up  three  tables 
of  the  flow  In  cubic  feet  per  minute  In  dry 
months:  First  In  wliat  Mr.  Yermeule  classes 
as  an  average  year,  the  lowest  be  made  was 
ISl  cubic  feet  a  minute  in  July,  140  In  Au- 
gust, and  ^  in  September.— either  of  them 
nearly  twice  the  amount  diverted  by  the  town 
of  Newton.  Second.  Another  one  In  what  Mr. 
Vermeule  classes  as  an  ordinary  dry  year,  oc- 
curring once  in  7  years:  For  July.  140  cubic 
feet  a  minute;  for  August,  129;  for  Septem- 
ber, 83;  for  October,  72;  and  for  November, 
120.  All  except  one,  it  will  be  observed,  more 
tb&a  the  amount  diverted.  Third.  In  an  ex- 
traordinarily dry  year,  occurring,  according  to 
Mr,  Vermeule,  once  In  50  years,  he  makes  tbe 
amount  running  In  July  to  be  60  cubic  feet  a 
minute;  August,  32;  SeptemtKr,  26;  October, 
28;  and  November,  37,— making  an  amount 
running  less  than  74.3  cubic  feet  per  minute 
for  6  months  In  the  year.  The  driest  year 
was  a  sample  year  taken  by  Mr.  Vermeule 
out  of  the  driest  In  50  years,  and  estimated, 
not  by  actual  flow  of  streams  In  that  year, 
but  by  the  amount  of  rainfall  reported  at 


various  points,  and  by  the  rols  dedOBed  fsom 
many  experiments  bi  dUteeat  localities,  tiiat 
a  certain  depth  ot  nUmtaU  In  the  bot  montlis 
will  produce  a  certain  aiwrant  of  flow  In  tb* 
strmmi,  depending  upon  tbo  amount  ct  Oie 
rainfall  area.  I  am  uniriUIag  to  be  floremed 
by  tblB  last  esample,  for  sorwal  lessonsL  In 
the  first  place^  the  value  water  power 
ought  not  to  be  gauged  by  wliaC  may  happen 
once  In  50  years  or  once  In  7  years.  In  tlse 
next  place.  I  think  tliat  Ut.  Tenneiile's  role 
cannot  be  ^»lled  with  safety  to  a  small 
drainage  area  of  three  or  tour  square  mllea. 
It  Is  undoubtedly  reliable  for  large  areas, 
which  In  tbe  aggregate  make  no  tor  lneqiiaU> 
ties  In  smsller  areas  at  which  It  Is  eompoeed. 
It  tells  when  i^ipUed  to  amaUor  areas,  tox  the 
reason  that  the  local  subterraneous  UamKaam 
vary  so  much  that  tbe  amount  ct  ttw  flow  oC 
a  small  stream  at  Its  source  is  not  Indicatad 
by  Its  apparent  surface  drainage  area.  It 
may,  and  often  does,  draw  a  part  of  Its  wateoBi 
from  sooroes  outside  ot  what  the  sarfiace  In- 
dlcatea  It  Is  common  knowledge  that  fliere 
are  many  springs  whtoh  flow  with  a  Tobune 
which  geologlstB  cannot  account  for  from  ma- 
face  appearance.  Then  In  this  case  the  proof 
is  that  Morris  Lake  itself,  which  has  a  drain- 
age area  of  only  1)^  sqnare  mUes,  has  a 
natural  flow  mwHx  greater  tban  that  of  the 
whole  Pine  Swamp  brook,  which  baa  a  drain- 
age area  of  2.IH.  aqnare  mUea.  And  ttiis  is 
due  to  springs  In  the  bottom,  the  lake  being 
100  feet  deep.  It  Is  so  stated  in  tbe  answers. 
Its  general  level.  In  Its  natural  slate.  Is  900 
feet  above  tbe  sea,  while  around  tt  on  three 
sides  tbe  mountain  ridge  rises  to  a  height  of 
from  1.100  to  1,300  feet,  giving  ample  (^por- 
tunlty  for  the  formation  of  subterraneous 
channels  and  reservoirs  of  water,  irtilcb  may, 
and  prot>abIy  do,  empty  Into  its  bottom,  and 
Increase  its  natural  flow  beyond  that  indicated 
by  the  apparent  drainage  area.  In  fact  it 
resembles  a  large  well  four  or  five  hundred 
feet  deep,  which  reaches  subterraneoua  reser- 
voirs. The  rate  of  the  rise  of  tbe  water  la 
the  lake  when  tbe  gates  were  first  shut  is 
not  a  reliable  Indication  of  tbe  flow  of  these 
springs,  for  the  reason  that  tbe  amount  of 
Boakage  into,  and  atnorptlon  by,  tlie  earth 
banks  and  fissures  and  concealed  reservoirs 
liable  to  exist  there  forms  a  material  element 
of  the  problem,  that  cannot  be  properly  es- 
timated. All  hydraulic  engineers  luiow  that 
the  actual  storage  capacity  of  an  ordinary, 
earth-formed  pond  is  greater  tban  Its  cubical 
contents,  but  how  much  greater  is  not  easily 
determined.  I  conclude,  then,  that  the  result 
of  the  diversion  will  t>e  to  diminish  ttie  fiow 
at  Hamburg  at  all  seasons  by  74.3  cubic  feet 
per  minute,  and  dlmluiah  the  net  m'n'ipp"* 
horse  power  by  2.64  net  continuous  horse 
power  at  the  Sparks  mill. 

We  come  then  to  the  question  of  the  value 
of  tills  2.54  horse  power.  I  fix  tliat  for  pres- 
ent purposes,  at  tlie  cost  In  steam  power. 
Mr.  Vermeule's  report  on  "Water  Supply  and 
Power*"  In  volume  3  of  tbe  State  Qeologlcsi 
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Repnt  Cor  18M,  was  put  In  cTldence.  He 
glTM  O^age  S2,7)  tbe  coat  of  steam  power  as 
made  vjf  by  Dr.  Emery,  a  weU-known  me- 
chanical engliwer,  at  from  (SO  to  $38  per 
tiorse  power  per  year,  10  hours  a  day.  be- 
sides tbe  interest  on  the  cost  of  the  plant, 
wbl«h  I  nnderstand  bis  flgures  make  aboat  |5 
miu%  mafc'ng  tbe  cost  from  $35  to  $43,  ac- 
oordlug  to  tbe  abe  of  the  plant;  the  lower 
mice  belDs  for  larger  plants.  Or.  Bmery, 
odlad  aa  a  witness  by  the  complainants  in 
tbla  canae^  makes  It  at  least  flO  per  year  for 
10  horns,  or  $80  per  year  for  continuous 
power,  when  tbe  steam  ts  applied  to  the  most 
improTed  modem  steam  engine,  vii.  com- 
ponnd  Corliss.  We  have  seen  that  the  ac- 
tual coat  to  tbe  ^parka  Company  Is  at  least 
$100  per  year  on  their  present  engines.  Mr. 
Phillips,  a  competent  mechanical  engineer, 
engaged  In  tbe  manufactnre  of  englneB,  called 
by  the  defendant  eatlmates  tbe  cost  of  steam 
power  at  Hambni^  at  $00  per  year  for  con- 
tinuona  tuwse  power  by  a  ^ple  Corliss  en- 
gine, and  $37  by  the  use  of  tbe  compound 
Corliss.  Bat  bis  estimate  of  tbe  first  cost 
ef  the  plant  and  of  the  cost  of  operation  were 
confessedly  made  at  exceptionally  low  figures, 
not  ordinuily  attainable;  and  be  also,  aa  he 
frankly  admitted,  omitted  sereral  items  in 
both  tbe  cost  of  tbe  plant  and  the  cost  of 
operation,  which  were  shown  by  Mr.  Van 
Winkle  to  be  reasonably  necessary.  Then, 
again,  Mr.  Phillips  admitted  that  the  results 
he  stated  conld  be  attained  only  careful 
genera]  management  under  tbe  most  favor- 
able drcnmstances,  and  with  tbe  greatest  care 
In  firing,  etc.  I  think  that  30  per  cent  should 
be  added  to  bis  estimate,  brtngUig  it  tq>  to 
about  $60.  Another  mode  of  ascertaining  the 
ralne  of  water  power  is  the  price  at  which 
It  rents,  where,  as  at  Paterson,  Paaaaic,  Rari- 
tan,  and  Trenton,  water  power  la  deTd(q)ed 
tor  tbat  purpose  only.  In  those  dtles  it  rents 
at  from  $33  to  $00  per  year  per  theoretical 
b<w8e  power  at  12  hours  a  day;  and  tbe  lessee 
finds  bis  own  water  wheel,  and  land  for  tbe 
fdant  Add  to  these  figures  25  per  cent  for 
the  dUfmnce  between  theoretical  and  actual 
horse  power  (which  te  the  equlralent  of  de- 
dnctlng  20  per  cent  from  theoretical  horse 
power),  and  you  hare  a  price  about  equal  to 
Dr.  Emery's  estimate.  Taking  all  things  Into 
conalderation.  Including  tbe  cost  of  coal  at 
Hamburg,  tbe  distance  from  market  the  es- 
tabllshed  business,  ete.>  I  think  $60  per  year 
per  continuous  horse  power  Is  the  fair  ralue 
to  ihe  Sparks  Company  of  their  water  i>ower. 
This  la  based  upon  tbe  assumption  that  tbe 
managers  of  tbe  company,  as  good  business 
men,  will  sooner  or  later  find  It  to  the  in- 
terest of  tbe  company  to  substitute  a  modem, 
improved  engine  for  the  large  one  they  now 
hare  In  use.  In  fixing  thii  sum  I  have  token 
Into  consideration  the  four  or  fire  weeks  In 
the  year  when  there  ts  a  surplus  of  water, 
and  hence  no  Injury.  I  think  but  little  can 
be  allowed  on  this  account  as  the  proof 
shows  that  the  surplus  flow  laste  for  <mly 
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three  or  four  days  at  a  time,  and  cannot  be 
relied  upmi  or  ntibaed  except  to  a  limited 
extent 

This  valuation,  however,  ia  subject  to  a  pos- 
sible abatement  for  several  causes:  First 
tbe  coit  of  work  necessary  to  be  done  to 
make  the  head  and  fall  equal  to  22%  feet; 
second,  tbe  cost  of  maintaining  and  supervis- 
ing tt  from  year  to  year;  third,  the  uncer- 
tainty of  tbe  permanency  ot  tbe  need  of  and 
demand  for  tbe  power  for  present  or  future 
uses. 

WIlq  regard  to  the  first:  Assuming  that  It 
will  ccwt  $400  or  $500,  aa  esttanated  by  Mr. 
Tan  Winkle,  to  obtain  the  head  of  22%  feet 
I  think  tbat  nothing  should  be  chafed 
against  the  Sparks  Company  on  that  accom^ 
for  the  reason  that  1  do  not  propose  to  give 
It  credit  for  tbe  increesed  cost  over  $65  of 
making  horse  power  on  their  present  engine 
which  It  will  Incur,  and  in  my  Judgment  rea- 
sonably incur,  nntU  It  shall  find  It  ctmvenient 
to  substitute  a  more  economical  one  in  it» 
place.  I  say  "rwsonabiy,"  because  I  do  not 
think,  as  prudent  business  men.  Its  managers 
are  called  upon  to  make  an  immediate  aath 
stitntlon.  I  take  it  that  for  several  years  to 
come  It  will  be  paying  $60  or  $70  a  year 
more  for  the  substituted  steam  power  than 
the  amount  I  have  allowed,  and  I  ofrset  one 
against  tbe  other.  And  It  Is  to  be  observed 
that  this  cost  of  enlargement  te  not  to  be 
charged  against  ^e  204  horse  power  due  to 
dlvenlon  alone,  but  to  tbe  whole  plant  which 
will  be  Improved  in  valne  «a  a  whole,  and 
the  proportion  to  be  borne  1^  the  power 
rerted  Is  but  trifling. 

With  regard  to  tbe  second.— tbe  cost  of 
supervision  and  matotenance:  The  evldoioe 
on  this  point  is  meager,  and  quite  insufficient 
to  form  tbe  basis  of  a  reliable  conclusion.  If 
It  were  necessary  to  do  so.  Bnt  I  conclude 
that  nothing  on  that  account  should  be  char- 
ged gainst  the  complainant  for  the  reason 
tbat  the  cost  of  supervision  and  malnt^ianoe 
of  Ite  water  power  proper  will  be  precisely 
the  same  after  It  is  reduced  by  the  proposed 
diTersioo  as  it  was  b^ore.  In  other  wwrde, 
the  effect  of  the  dlTandon  will  be  to  Increaae 
the  pro  rate  cost  of  supervising  and  maintain- 
ing the  power  that  remains.  The  cost  of  re- 
pairs to,  and  of  renewal  of,  the  dam,  water 
wheels,  etc.,  and  of  dally  watching  It  Is  nec- 
essarily a  fixed  quantity.  It  must  be  borne 
in  mind  that  It  Is  not  selling  either  the  whole 
or  an  undivided  share  in  the  mill  property  (In 
which  case,  In  order  to  appraise  Its  value,  all 
these  matters  of  renewal,  maintenance,  and 
supervision  would  have  to  be  taken  into  con- 
slderatioiOi  but  It  is  being  deprived  of  the 
use  of  a  certein  part  of  that  property  In  such 
a  way  that  It  cannot  reduce  the  cost  of  tiie 
maintenance  and  use  of  tbe  balance  In  propor- 
tion to  the  amount  remaining.  The  Hard- 
Kubber  Co.  Case,  and  the  others  arising  out 
of  tbe  diversion  of  the  Pequannoc  river  for 
the  anpidy  of  Newark,  were,  in  effect  as  1 
nnderstand  diem,  cases  of  nbstantlally 
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total  diversion  for  a  cwulderaUe  portion  of 
the  year,  and  bence  practically  a  total  deHtrac- 
tlon  of  the  water  power.  For  such  an  Injury 
the  valoe  of  the  water  power  as  a  whole 
became  a  controlling  element.  Its  ascertain- 
ment required  the  element  of  the  cost  of 
maintenance,  etc.,  to  be  taken  Into  consider- 
ation. 

And  with  regard  to  the  third  matter,— the 
permanence  of  the  raloe  which  I  hare  fixed 
for  proent  pmposes:  It  Is  an  admitted  fact 
that,  If  the  present  business  should  for  any 
reason  become  unprofitable  and  abandoned, 
the  water  power  would  be  of  much  less  ralue^ 
fyr  want  of  a  market  No  business  of  let- 
Unc  out  water  power  has  been  estaUlshed  at 
that  poln^  as  In  Pateraon  and  the  other 
towns  aboTe  mmttoned;  nor  Is  there  a  larffe 
population  or  variety  of  Indoatry  which 
would  call  tot  Its  uae^  as  bt  Newark  or  Jer* 
•ey  City.  A  maAet  most  be  found  for  It 
Some  capitalist  must  be  Induced  to  come 
thm  and  take  It  Hence,  what  are  called 
"abandoned  water  powers,"  or  water  powers 
not  In  use,  are  rated  much  lower  than  those 
ta  actoal  use.  In  the  Peqnannoc  cases,  I  un- 
derstand, they  were  rated  at  less  tiban  one- 
half  of  the  value  of  power  la  actnal  use. 
And  the  dlflteultr  Is  to  ascertain  how  much 
that  diminishes  the  present  value.'  As  I 
have  already  remarked,  the  Indications  are 
that  water  power  of  anffldent  alxe,  and  ellgl- 
Uy  located,  will  be  sought  for  In  the  future 
more  than  In  the  past  The  prices  of  coal 
and  of  boilers  and  engines  by  which  to  make 
steam,  and  of  skilled  labor  to  manage  It, 
are  uncerteUn  quantities,  and  may  fluctuate; 
but  the  wat«  power  Is  as  permanent  as  the 
laws  of  nature,  and  ISm  operation  does  not 
require  sklUed  labor.  On  the  other  hand, 
comparing  It  with  tiw  eoet  of  steam  power, 
we  must  reniember  that  the  coat  ot  water 
power  goes  on  day  In  and  day  oat,  and  year 
■tn  and  year  out  whether  It  Is  actually  needed 
tcmj  day  or  not,  while  a  steam  engine,  lying 
nie.  costs  nothing  but  the  care  to  keep  It  in 
seder.  Dr.  Emery,  called  by  the  c(nnplaln- 
atits,  gave  an  essay  on  that  subject  In  which 
he  estimates  the  average  contlnaance  of  a 
settled  and  profitable  business  at  over  40 
years,  and  makes  Uiat  period  an  Inside  limit, 
and  bases  the  present  value  of  a  horse  pow- 
In  use  tm  Its  continuance  for  40  years,  and 
compounds  it  at  that  rate.  His  formula  Is 
this:  $80  a  year  for  each  horse  poww  for  40 
years,  compoonded  at  4  per  cent,  Is  worth  at 
present  fl,600.  If  It  was  compounded  pra*- 
petually  at  4  per  cent.  It  would  be  worOi 
$2,000.  He  makes  a  deduction  of  20  per  cent 
■for  the  probability  of  the  water  pow^  be- 
coming unused  In  the  future.  He  fixes  bta 
40-year  or  opward  limit  upon  what  he  says 
la  a  Umg-contbmed  observation  of  the  coarse 
business  In  such  nutters.  And,  as  I  un- 
derstand  his  lecture,  he  makes  proper  allow- 
ance In  that  formula  for  the  posslUe  and 
probable  value  of  the  power  wboi  It  does  AUl 
Into  ^tue.  X  thluk  there  Is  much  smse  In 


this  theory,  and,  tn  Oie  abaraee  of  any  better 
formula,  I  shall  adopt  It  I  shall  eompoond 
the  value  at  4  per  cent  That  la  toUy  aa  te- 
vorable  to  the  defendants  as  the  vwUkace 
wOl  mrrant  The  proofs  before  me  w«e 
quite  desr,  and  It  Is  a  matter  of  common 
knowledge  that  what  are  called  "flrtt-daBs 
investments"  cannot  be  placed  at  mudi  over 
S9i  per  cent,  and  the  decided  tendency  la  to- 
ward lower  rates.  By  "first-class  Invest- 
ments," I  mean  those  whl^  requln  litUe  or 
no  personal  care  or  snpervlslon  In  ordw  to 
avoid  loss.  It  Is  common  knowledge  that 
mtmey  cannot  be  Invested  permanently  at  5 
per  cent  without  some  risk,  and  without  con 
stent  care  and  supervision  to  prevent  loss. 
The  property  which  la  here  behig  taken  la  of 
a  kind  that  does  not  deteriorate  or  depredate 
by  time,  and  Is  not  deotroysd  by  any  ordina- 
ry agencies.  In  oOier  worda.  It  takes  eare 
of  itself  without  any  supervislwi,  and  there 
Is  no  tUk  of  Its  being  lost  Hence  the  equiv- 
alent paid  should  be  equafiy  stable.  Apc^- 
Ing  the  formula  here,  we  have  the  horse  pow- 
er 2.94x$Q6»916S.10  as  the  annual  value  of 
the  power;  and  that  compounded  for  40 
yean  at  4  per  cent  Is  $8,802,  which  I  flz 
Its  value  to  the  Sparks  Manufacturing  Com- 
pany. It  la  to  be  obs^ed  that,  If  wa  com- 
pound the  annual  value  perpetually  at  6  per 
<%nt.  It  will  produce  the  same  resnlt  In 
fixing  tills  value  I  have  taken  Into  conaldna- 
tjon  the  trouble  of  watiAIng  the  meter.  The 
amount  fixed  does  not  cover  any  damages  for 
anusual  detoadon  of  the  water  during  tiie 
time  that  the  reservoir  was  being  filled  after 
the  dam  was  finished,  for  that  the  Bparfca 
Conqwiy  has  its  setlon  at  law. 

IngersoIl'B  Case.  - 

I  come  now  to  IngersoU's  case,  which  pre- 
sente  mnch  more  dlfllcnlty,  by  reason  of  the 
presence  of  other  drcumstaneea.  In  the  first 
place,  it  does  not  clearly  appear  that  bis 
bnslness  Is  of  a  character  to  warrant  the  ex- 
poise  of  using  steam.  In  othw  word^  it 
does  not  appear  that  for  present  porpoaea  Ills 
power  Is  worth  to  him  as  much,  and  ahould 
be  valued  as  high,  as  steam  power,  but  the 
conteary  Is  to  be  Inferred.  And  yet  It  must 
approach  It  In  value  pretty  nearly,  for  It  Is 
common  knowledge  that  grain  mills  drlv« 
by  steam  power  have  recently  been  erected, 
and  are  now  In  successful  operation,  located 
on  a  railroad,  with  switching  prlvUeges.  In 
country  towns  In  this  state,  while  small-pow- 
er gristmills  tn  the  same  neighborhood  have 
been  abandoned.  At  least  two  instances  of 
that  kind  are  found  In  Monis  coonty.  In- 
gersoU's business  Is  the  grinding  of  grain  at 
all  kinds,  and  for  all  purposes.  His  plant 
resembles  that  of  the  New  York  and  Brook- 
lyn mills  known  as  **clty  mUto."  He  makes 
the  best  roUep-procesB  flour;  also,  meal  and 
horse  and  catOe  feed.  He  buys  his  grain 
from  the  West,  dtilvered  at  his  mUl  on  fbs 
same  terms  that  It  is  delivered  In  New  Tork; 
but  his  market  Is  somewhat  limited,  and  he 
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•eUc  mtlnly  In  the  neighborhood,  and  along 
Che  lines  of  the  lallroadB  leading  from  hla 
mills  in  Tartoni  dlrectlona  into  the  country. 
It  <toei  not  aniear  that  he  la  ahle  to  compete 
wltb.  the  cit7  mlUi.  The  probability  la  that 
be  does  not  do  boslneas  upon  a  scale  large 
uoogh,  and  has  not  a  reputation  whlc^  wUl 
enable  Um  to  do  so.  The  actual  profits  of  bis 
business  were  not  shown,  but  It  Is  fairly  to 
be  Infmed  that  It  Is  reasonably  profltaUe. 
His  business  Includes  what  Is  known  as 
"grlatwork,"  namely,  the  grinding  of  grain 
tor  toll  fw  farmers  In  the  neighborhood,  tiie 
doing  of  which  characterised  the  old-fash- 
ioned gristmill  but  that  forms  a  rery  small 
part  of  his  business.  Hence  his  plant  cannot 
be  compared  with  an  ordinary  gristmill,  so 
many  of  which  have  become  ralneless  in 
lata  years,  owing  to  the  falling  oft  In  grain 
production  In  this  state,  and  eqieclaUy  In 
Sussex  county,  and  to  the  cheapness  of  trans- 
portation from  the  grain-producing  regions  of 
0»  West  It  appears  that  bis  business  re- 
quires snbstantl^Iy  all  his  power  during 
most  of  the  year.— that  Is,  all  to  be  obtained 
during  ordinary  working  hours,— and  that  In 
dry  seasons  he  Is  obliged  to  run  nearly  all 
night,  and  cannot  run  all  his  machinery  at 
once,— some  of  his  millstones  are  necessarily 
Idle  for  want  of  power.  At  the  same  time 
Uie  nature  of  his  business  is  such  as  to  some- 
what adapt  its^f  to  the  fluctuations  In  the 
quantity  of  water  and  power.  In  the  second 
place,  his  power  is  not  fully  dereloped,  nor 
applied  to  the  best  advantage.  His  whole 
bead  and  fall  Is  over  25  feet,  but  he  uses 
only  IS  or  20  of  It  nien  his  water  wheels 
are  not  well  arranged.  His  turbine  la  too 
large,  and  at  full  gates  will  produce  100  horse 
power  and  upwards  at  Its  present  head  of 
less  than  20  feet,  and  takes  much  more  than 
Che  flow  of  the  stream  In  dry  weather  stages. 
Hence  be  is  obliged  to  frequently  run  It  on 
partial  gates,  and  thereby  considerably  re- 
duce the  percentage  of  power  which  he  ob- 
tains. If  it  were  anbjected  to  the  full  head 
of  26  feet  It  would  use  still  mote  water. 
Then,  besides  the  turbine,  he  has  a  good  over- 
shot wooden  vertical  wheel,  which  develops 
a  less  percentage  of  theoretical  power  than  a 
turbtoe,  but  as  much  power  as  any  of  that 
kind,  namely,  about  70  to  72  per  cent,  and 
has  the  advantage  over  turbines  which  all 
vertical  or  bucket  wheels  have,— of  being 
able-  to  run  on  a  smaller  quantity  of  water, 
and  develop  from  It  the  same  percentage  of 
power  that  it  does  from  a  larger  quantity. 
The  best  arrangement  of  wheels  for  use  on  a 
fluctuating  stream  Is  a  turbine  set  to  talie  all 
tbe  dry-weather  flow,  and  an  overshot  of  a 
size  snfflclent  to  take  and  use  tbe  balance  In 
higher  stoges  of  the  water.  The  two  should 
be  geared  together.  IngersoU's  wheels  are 
not  geared  together,  and  It  la  plain  that  he  la- 
twrs  under  a  disadvantage  In  that  respect 
Then  be  has  no  pondage,  and  la  at  the  mercy 
of  the  mill  above  for  water;  and,  aa  that 
runs  night  and  day.  he  is  substantially  con- 


fined to  the  use  of  the  natural  stream  with- 
out any  pondage.  With  regard  to  tbe  (AangeK 
iwcessary  to  vtUiae  the  whole  of  his  head 
and  fall,  defendant's  expert  estimated  tbe 
cost  of  exeavatten  and  masonry  necessary  to 
utnise  the  whole  2B  feet  at  several  thoosaiMl 
dollars;  but  complainants'  expends  opinion  la 
that  it  Is  not  worth  whUe  to  i^end  so  much, 
and  that  for  abont  $2,000  23V&  feet  net  bead 
and  fall  can  be  obtained.  I  am  Inclined  to 
adopt  that  view.  But  I  think  that  in  ord» 
to  use  his  power  to  advantage,  two  new  crater 
wheels  will  be  required  to  take  the  place  of 
ttie  present  <mes,  and  tbe  total  cost  of  the 
change  win  be  from  four  to  five  thousand 
dollars,  which,  as  we  have  seoit  la  to  be  dls* 
trlbuted  over  the  whole  power.  I  shall  take 
23%  feet  as  the  head  and  fall,  and  that  gives 
3.31  theoretical  contlnuoua  horse  power,  w 
2.65  net  continuous  horse  power,  <w  6.S0  boras 
power  for  12  hours  from  800,000  gallons  <A 
water  per  day.  This  deductlen  of  800,000 
gallons  a  day  will  undoubtedly  be  felt  at  Mr. 
IngersoU's  mllL  Its  percentile  of  tbe  dry- 
weather  flow  (Vermeule'a  tables)  Is  as  fol- 
lows; 8  per  cent  of  the  flow  for  the  8 
driest  months  in  an  ordbiary  dry  year;  6  per 
cent  of  the  flow  In  3  driest  months  ot.  the  dry 
year,  occurring  once  In  7  years;  and  14  per 
cent  of  the  average  flow  for  S  months  of  the 
extraordinary  dry  year,  occurring  once  In  00 
years.  In  dry  weather  it  will  actually  re- 
strict tbe  amount  of  work  to  be  done,  and  In 
other  seasons  it  will  prolong  the  boara  of 
work  in  order  to  accomplish  the  same  result 
In  the  latter  Instance  It  will  add  simply  to  the 
cost  of  labor  and  to  the  inconrenlence  op- 
eration. 

These  circumstances  show  that  the  proUon 
is  not  so  easy  of  solution  as  In  the  Sparks 
case.  Locking  further,  and  comparing  gen- 
eral values,  we  find  the  Sparks  Company's 
plant  was  valued  by  experts  at  $200,000, 
which  Included,  of  course,  the  steam  engines, 
boU^B,  and  paper-making  machines.  On 
the  other  hand,  Mr.  IngersoU's  property  was 
valued  by  competent  experts  at  from  $35,000 
to  $60,000  for  water-power  purposes  alone, 
namely,  by  one  expert  at  $35,000  for  a  silk 
mill,  and  by  another  at  $00,000  for  a  pa^r 
mlU.  This  last  estimate  was  based  upon  the 
power  being  worth  to  a  paper-maker  $6,000 
a  year,  or  10  per  cent  on  $iso.O0O,  and  thus 
left  a  good  margin  for  a  profit  to  a  purchaser 
at  that  price.  It  appears,  as  we  have  seen, 
that  the  location  is  favorable  for  a  paper 
mill,  and  that  tbe  power  can  be  advanta- 
geously united  with  Sparks^  by  electricity.  Hte 
dam  la  of  stone,  bedded  at  the  bottom,  and 
ends  In  the  solid  rock,  and  Is  in  all  respects 
a  flrst-class  affair.  I  am  unable  to  say  that 
the  estimate  of  the  expert  who  fixed  the 
highest  value  Is  extravagant  He  appeared 
to  have  had  great  experience  In  dealing  in 
such  property,  and  his  evidence  was  not 
shaken  on  cross-examination,  or  contradict- 
ed. The  proofs  show  that  the  Spaiks  Com- 
pany expends  for  coal  for  power  in  Its  PWor- 
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mm  between  flre  and  ilz  tlunuand  dollan 
A  Tear.  Brldence  waa,  Indeed,  flrw  W  de- 
fendanVa  «perti  as  to  tbe  value  of  flie  prop- 
erty Ux  mnilng  pnrpoeei  only,  bnt  I  think 
that  has  little  welBht  Those  experts  erl- 
deatly  had  In  mtaid  ^  old-fsshloned  grist- 
mill, -which  depended  for  boslneas  on  the 
grain  raised  In  the  neighbofhood,  and  has 
become  nearly  T&laelees.  I  make  the  power 
produced  by  flu  stream  to  be  18  continnons 
horse  poww  for  the  average  of  Mr.  Ver- 
meole's  6  dry  months,  occurring  once  tn  60 
jears,  and  46  hme  power  for  the  8  dry 
months  of  his  dry  year,  oecnrrtng  once  In 
7  yean,  and  82  horse  power  for  tbe  8  dry 
months  Ot  Us  average  year,  In  wUch  I  on- 
dwstand  he  In<dades  flie  dry  year  occurring 
Mice  In  7  yeaiiL  Dednctii^  from  ttila  last 
for  lealtage  In  the  gates  and  the  necessary 
waste  In  nse,  we  have  a  mlntmnm  of  76 
horse  power.  To  this  must  be  added  the 
average  <tf  what  can  he  obtained  daring  the 
monthi  of  more  coplons  flow.  This  I  make, 
from  Yermenle's  tables,  abont  100  horse 
power,  or  175  In  all.  Bat  this  extra  100 
horse  power,  on  acoonnt  of  Its  lncMistani7>  I 
think,  should  not  be  reAoned,  tx  practical 
purposes,  at  mu^  more  than  one-half  the 
aalable  value  of  the  constant  power,  which 
would  make  the  effective,  conttnoous  horse 
power  125;  and  this,  at  96,000  a  year,  makes 
about  920  per  horse  power,  and  capitalised 
at  4  per  cent  produces  a  valaatlui  of  1500 
for  each  contlnnoas  borse  power.  But  the 
valnatlim  of  |6»000  a  yeu  lAven  1^  the  ex- 
pert Is  for  the  water  power  In  block,  In  enn 
nectSon  with  the  land,  but  exdtudss  the  grain- 
mill  plant,  and  tbe  purchaser  would  assume 
Ike  additional  harden  tO.  tbe  cMt  of  main- 
tenance and  snpervlalm  of  Uie  dam  and 
machinery  and  the  gennal  man%gemait  of 
Oio  badness;  and  Uiis,  as  we  have  seen,  la 
a  constant  quantity,  and  will  amount  to  the 
same  for  72.40  horse  power  as  for  75  horse 
power.  Itence  It  Is  tilia^  U  this  stream  were 
no  cmstaat  as  to  produce  wltti  the  same  dam 
and  appliances  a  minimum  of  100  brass  pow- 
w.  It  would  be  worth  much  okore  than  SB 
par  cent  In  addition  to  Its  present  value;  and. 
If  you  reduce  Its  power  to  a  minimum  of  50 
horse  power,  yon  would  reduce  Its  attractlve- 
ness  to  capitalists  and  Its  value  much  more 
than  8ft  par  cent  The  valuation  of  the  oom- 
plalnanf  B  experts  was  based  upon  an  idle 
poww,  such  as  Dr.  Bmery  counted  as  of  little 
value.  But  this  Is  not  an  Idle  power;  It  Is 
In  use;  and,  as  before  remarked,  Mr.  Inger* 
aoD  wUl  undoubtedly  fed  the  effect  of  the 
abstracti<m  mor^  perhaps,  than  If  he  used 
auxiliary  steam  power,  for,  unless  he  puts  In 
steam  In  Its  place,  he  wOl  be  obliged  at  times 
to  absolutely  reduce  his  business  just  so 
much,  and  at  other  times,  as  we  have  seen, 
wiU  be  inconvenienced  and  put  to  additional 
cost  The  cost  of  putting  In,  '"'"g, 
and  using  a  small  steam-power  plant  suffi- 
cient to  make  np  for  tbe  loss  of  tbe  qoantity 
abstracted  would  be  on  so  imaU  a  scsle  that 


the  cost  pw  borse  power  pndoeed  bgr  tt 
would  be  mneh  greater  than  that  1  have  esti- 
mated (or  tbe  cost  psr  boras  power  In  the 
Sparks  mill,  which  was  based  on  a  100  home 
power  engtai&  I  ttilak  that  I  cannot  adopt 
the  complalnsnW  position,  ttiat  the  value  of 
the  power  takoi  in  a  case  Uke  tbSm  oiwt  be 
reckoned  at  the  cost  of  ttvMrbiS  it  wMi 
steam.  It  does  not  i^pear  to  me^  fnnn  tlie 
evidence,  tiiat  Mr.  In^rsolTB  botfneas  ww 
rants  socb  an  opense. 

Now,  In  fixing  values  bi  tteae  caaea  tbe 
rule  seems  well  settled  that  all  reasonable 
and  substantial  doubts-oot  fandfal  doubts 
—Shall  be  resolved  In  favor  of  tbe  Umdowner. 
He  la  the  passive  party.  Tbe  owner  Is  ttw 
active  party,  and  la  taking  propwty  against 
the  win  of  tbe  otiier.  A  ndatake^  however 
honest,  made  In  these  cases,  can  never  be 
rectUled,  and  ought  not  to  be  made  against 
file  landowner.  He  la  entitled  to  Just  com- 
pentatloQ,— no  more  and  no  less.  He  taolda 
his  property  subject  to  the  stated  eminent 
domain,  upon  receiving  Just  eompensatkm. 
That  means  full  compensation,  and  we 
should  be  renaonably  sure  that  we  give  It; 
keeping  always  within  the  limits  of  common 
sense  and  sound  judgment  and  not  being 
carried  away  by  tsndful  and  extravagant 
notlona.  Taidng  bito  conslderatkm  93X  these 
mattera  (namtiy,  tbe  stae  <tf  flie  power,  tbe 
■olid  ebaiacter  and  probable  dnrabllfty  of 
tiie  dam,  tbe  location  of  ttw  plan^  tin  proba- 
bill^  ia  Its  being  In  donand  for  use  for 
other  than  present  purposes,  the  probable 
Interferuice  wttii  an  Injury  to  tbe  ose  (tf  tbe 
min  for  present  purposes,  lbs  permanent 
diaraet»  oS.  Its  present  usi^  the  drcamstance 
Ibat  tbe  cost  of  maintenance  and  svvervlBlMi 
of  the  power  after  tbe  abstraction  wUl  be 
prectoely  tbe  aame  as  It  waa  btf  <ner-lii  ottier 
words,  that  tbe  reduced  power  wUl  be  worth 
less  per  borse  power  than  the  present),  and 
also  tiie  trouble  ttf  watching  the  metn  In  de- 
fendant's main,  I  tUnk  that  12,650  wOl  be 
reasonable  compensation  to  Mr.  IngerooU  Cor 
the  Injury  done  blm. 

One  othOT  matter  remains  to  be  c<«aldered. 
Gomplalnants  set  up  In  their  bills,  and  It 
clearly  appeared  in  tbe  evidence,  that  tt  Is 
the  Intention  of  the  town  of  Newton  to  use  a 
portion  of  the  water  wbidi  It  will  divert  for 
other  tiian  domestic  and  otiier  public  pur- 
poses, namely,  for  the  producing  ot  povrtr 
for  mechanical  pnrpoaes,— running  printing 
presses  and  meat-cutting  machines,  and  the 
like,— and  took  the  ground  that  the  town 
could  not,  In  law,  acquire  the  right,  as  against 
unwilling  landowners,  to  divert  water  (or 
snch  purposes,  but  mast  be  strictly  confined 
to  such  diversion  as  was  necessary  tog  public 
uses,  and  contend  that  there  should  be  an 
Injunction  against  Its  use  of  It  for  tbe  pur- 
pose of  making  j)ow».  ^e  complalnanta 
are  undoubtedly  right  In  tiielr  goinal  posi- 
tion; and  I  am  of  the  <^nton  tiiat  If  the 
defendant  had  applied  to  tbe  proper  tribunal 
to  condemn  tbe  right  to  ^vert  SOftOOO  gal* 
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lont  a  day,  and  the  qnestton  of  the  necessity 
for  the  dlTerslott  of  that  amount  had  been 
calsed  by  certiorari  or  otherwise.  It  is  doubt- 
Ad  If  any  court  would  have  held  that  It  was 
necessary  for  It  to  Hlvert  that  quantity  for 
Om  use  of  the  town  of  Newton,  either  at 
iwesent,  or  for  any  probable  future  pnUlc 
use.  I  am  aware  that  the  courts  have  been 
Ilbenl  In  conatruiog  the  word  "necessary"  In 
ttilB  connectioQ,  and  encourage  private  water 
companies  and  municipalities  condemning 
water  rights  to  acquire  an  ample  supply. 
But  800,000  gallons  a  day  Is  900  gallons  a 
day  per  head  for  the  present  population  of 
Newton  (Morrlstown  uses  about  60  gallons 
per  head),  and  a  fairly  economical  use  would 
not  require  more  than  60  or  60  gallons  a 
bead,  and  on  strict  condemnation  proceed- 
ings the  town  would  be  confined  to  the 
amount  necessary  for  domestic  uses.  It  Is, 
bowever,  to  be  observed  that  the  capacity  of 
the  water  main  was  arranged  with  a  view 
to  an  ample  supply  of  water  for  flre-extln- 
gulshment  purposes,  and  hence  far  exceeded 
what  Is  necessary  for  ordinary  domestic  use. 
Bnt  the  position  of  the  parties  In  the  present 
case  does  not  admit  of  the  enforcement  of 
the  test  of  strict  public  use.  The  complain- 
ants are  in  the  position  of  Insisting,  both  at 
the  hearing  and  at  the  final  argument,  that 
the  defendant  should  be  compelled  to  pay 
tor  1,250,000  gailons  a  day  because  It  was 
supposed  that  It  might,  by  an  unrestricted 
use  of  Its  plant*  abstract  that  much  from  the 
Tirer,  and  they  protested  vigorously  against 
Its  being  aUowed  to  Umit  Itself  to  800,000 
gallons  a  day.  Now,  under  these  circum- 
stances, I  do  not  think  that  It  lies  In  the 
mouths  of  the  complainants  to  question  the 
use  to  which  these  800,000  gallons  shall  be 
put  They  must  be  held  to  have  admitted 
that  that  amount  of  water  Is  a  reasonable 
amount  for  tbe  use  of  the  town  of  Newton 
for  public  purposes,  either  In  the  present  or 
eome  time  In  the  future,  and  that  the  town 
might  have  acquired  that  much  by  regular 
condemnation  proceedings.  Granting  that 
for  many  years  to  come  there  will  be  a  sur- 
plus left  after  supplying  domestic  needs.  It  Is 
a  matter  of  Indifference  to  the  complainants 
what  use  It  Is  put  to.  Having  received  com- 
pensation for  It,  they  have  no  right  to  raise 
any  question  on  that  subject  This  was  ruled 
In  the  Hard-Rubber  Case.  The  attitude  tak- 
en  by  the  complainants  that  they  will  consent 
that  the  town  may  use  the  water  for  any 
purpose  it  chooses,  provided  it  will  pay  for 
l,2D(K00O  gallons  a  day,  bnt  that  they  will  not 
consent  to  such  ose  If  the  town  insists  upon 
taking  and  paying  for  only  800,000  gallons  a 
day,  does  not  strike  a  court  of  equity  with 
favor. 

I  win  therefore  advise  a  decree  giving  to 
the  defendant  the  rigbt  to  divert  800,000  gal- 
lons a  day  from  Morr«s  Lake  upon  condition 
that  It  shall  pay  to  the  complainant  the 
fi^rks  MaDQfftctarlng  Company  the  sum  of 
98,30%  and  to  Om  oonwlainant  WorUdngtMi 


H.  IngersoU  the  sum  of  12.600.  The  decree 
must  provide  that  the  defendant  shall  idace 
In  Its  main,  at  a  convenient  point,  and  tta- 
ever  maintain,  a  prc^wr  meter  to  measure 
and  register  the  daily  flow  of  the  water, 
which  shall  be  open  to  the  Inspection  of  each 
of  the  complainants  or  their  agents;  the  char- 
acter of  the  meter  and  Its  location  and  ap- 
plication to  be  approved,  In  case  the  parties 
oaimot  agree,  by  a  competent  mglneer  to  be 
appointed  by  the  court  But  I  will  give  the 
defendant  the  option  of  dispensing  with  the 
meter,  and  taking  the  privilege  of  nahig  all 
the  water  that  Its  works,  as  at  presmt  con- 
structed, with  a  reservoir  near  the  town  to  be 
added,  wUl  convey  to  Newton,  without  using 
any  contrivances  to  overcome  the  effect  of 
the  devated  point  in  the  main,  which  lo  Its 
present  condition  limits  Its  capacity,  upon 
condition  that  It  will  pay  to  the  complain- 
ants, sevHally,  20  per  cent  In  addition  to  the 
amounts  above  fixed.  This  I  think  win  do 
ample  Justice  to  the  complalnantt,  because 
they  will  be  relieved  of  the  trouble  and  ex- 
pense of  watching  the  meter;  and  I  am  sat- 
isfied, as  before  remarked,  that  It  is  prac- 
tically impossible  for  the  town.  ev«k  with 
the  help  of  a  reservoir,  ever  to  use  the  whole 

I,  260,000  gallons,  and  at  the  same  time  gap- 
ply  the  higher  portions  of  the  town  of  New- 
ton. In  addition  to  what  I  have  already 
said  on  that  subject,  It  Is  further  to  be  re- 
marked that  In  working  out  the  plan  of  sup- 
plying the  higher  portion  of  ttie  town  from 
a  near-by  reservoir  during  a  portion  of  the 
day  of  24  hours,  and  supplying  for  mechan- 
ical purposes  the  lower  portion  during  the 
same  period  through  the  great  main  directly 
from  the  lake,  the  defendant  will  meet  this 
hydraulic  difficulty,  namely,  that  the  Increas- 
ed power  due  to  the  greater  difference  In  level 
between  the  lake  and  such  lower  portion  wUl 
be  partially,  at  least,  exhausted  In  the  In- 
creased friction  due  to  an  Increased  rate  of 
flow  In  the  main  necessary  to  obtain  die 
greater  discharge.  In  other  words,  in  order 
to  keep  up  a  pressure  which  will  produce 
power  and  do  work.  It  Is  necessary  to  reduce 
the  quantity  delivered.  Hence,  in  practice, 
the  defendant  never  will  be  able  to  bene- 
ficially use  the  maximum  flow  of  the  main, 
even  for  a  portion  of  the  day  of  24  hours. 
The  complalnanto  are  each  entided  to  coats. 


.•7  / 


AMBBICAN  NET  &  TWINS  CO.  v.  GITH- 
BNS  et  al. 

(Court  of  Chancery  of  New  Jersey.    Oct  IS, 
1888.) 

HOBTSAOSfr-BriFDUTIOHS  YOB  PABTUL  BSLIASa 

— Comrrat'onov. 

1.  On  certain  tracts  of  land  separately  own- 
ed by  several  indivldaais,  one  of  which  was 
subject  to  subsisting  mortgages,  the  seversl 
owners  joined  in  executing  oertsln  concurrent 
mortgages,  each  containing  a  dame  providing 
that,  when  such  pre-existing  mortgages  should 
be  ledaced  to  a  certain  qpedfled  sum,  a  eer- 
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tain  tract  therein  deslenated  Bhonld  be  releas- 
ed from  the  lien  of  sucb  snbseqaent  mortgages. 
Aftn-  the  matnrity  of  the  concurrent  mort- 
gages the  holder  of  one  of  tbeu  filed  a  bill  to 
foreclose  it  as  a  BabsiBtlng  lien  on  aO  the  lands 
described  therein,  claimme  that,  thoagb  the 
Indebtedness  secured  bj  the  prior  mMtgages 
had  been  reduced  to  the  stipulated  sum  before 
such  UU  was  filed,  the-money  whereby  such  re- 
duction was  effected  bad  not  all  been  paid  be- 
fore the  maturity  of  such  concurrent  mort- 
gages, and  therefore  the  last-mentioned  tract 
had  not  been  released.  Held,  that  it  was  not 
essential  that  it  should  be  so  paid,  as  there 
was  no  limitation  as  to  the  time  of  payment 
in  the  clause  providiog  for  such  release. 

Sywheie  the  owners  of  certain  tracts  of  land 
joined  In  executing  certain  concurrent  mort- 
gages thereon,  each  of  which  contained  a 
clause  stipulating  that,  on  payment  of  a  cer- 
tain specified  sum  on  such  several  mortgages, 
a  certain  tract  therein  designated  should  be  re- 
leased from  the  lien  thereof,  thelowner  of  such 
tract  could  discharge  it  from  such  lien  by  the 

Kyment  of  the  stipulated  amount  at  any  time 
tore  the  equity  of  redemption  was  fore- 
closed, notwithstanding  the  filing  of  a  bill  to 
foreclose  by  the  holder  of  one  of  such  mort- 
gagea  but  the  money,  with  Interest  thereon  to 
the  date  of  payment,  and  the  costs  to  sudi 
time,  should  oe  paid  into  courty 

Bill  by  the  American  Net  &  Twine  Oom- 
pany  against  John  A.  Glthens  and  others  to 
foreclose  a  mortgage.  Heard  on  bill,  sepa- 
rate answers,  croai  bill,  and  proofs.  X>e- 
crM  for  idalntUt. 

liConard  J.  Tjrnan  and  George  S.  HUton,  for 
ewnplalnant  James  G.  BlanveU,  for  de- 
fendants David  H.  Demarest  and  Nicholas 
H.  JerolemuL  Hawkins  ft  Dnrand,  for  de- 
tendants  Asbory  Park  ft  Ocean  Grove  Bank 
and  wnilam  J.  Larabee.  J,  B.  Lannlng,  for 
defendants  John  A.  Glthens  and  wife. 

REED,  y.  O.  On  March  23,  1897,  there 
were  six  pieces  of  land  owned  as  follows: 
Lots  1  and  2,  by  John  A.  Glthens;  lot  3,  by 
Glthens  and  William  Larabee;  lots  4  and  5. 
by  William  Larabee;  and  lot  6,  by  Mrs.  Lar- 
abee, the  wife  of  William  Larabee.  Upon 
lot  Na  1  there  were  two  mortgages  then  ex- 
isting, one  for  $2,500,  made  to  the  Asbury 
Park  &  Ocean  Grove  Bank,  and  another  for 
$6,500,  made  to  the  Mutual  Life  Insurance 
Company.  On  this,  March  23d,  the  owners 
of  these  six  lots  joined  in  executing  three 
mortgages,  each  covering  all  the  six  lots. 
One  was  made  to  the  complainaat,  the  Amer- 
ican Net  &  Twine  Company,  for  $5,219;  an- 
other to  Demarest  and  Jeroleman  for  $5,860; 
and  the  third  to  the  Asbury  Park  &  Ocean 
Grove  Bank  for  $5,553.  These  mortgages 
were  made  payable  in  eight  months  from 
their  date,  and  bo  matured  on  November  23, 
1897.  Each  mortgage  contained  a  clause 
that  Its  lien  was  to  be  concurrent  with  the 
Hen  of  the  other  two  mortgages.  Each  also 
contained  the  following  clause:  "It  Is  un- 
derstood and  agreed,  by  and  between  the  par- 
ties hereto,  that  when  the  pre-existing  mort- 
gages upon  the  tract  of  land  herein  described 
are  reduced  to  the  sum  of  $4,000,  the  tract 
land  herein  secondly  described  shall  be 
r  leased  from  the  lien  of  these  mortgages; 


that  Is  to  ai7,  the  tract  on  Hattlson  Evenne." 
The  clause  also  contained  a  provision  tbat, 
upon  the  paymmt  of  a  certain  sum,  lot  No.  6 
shoold  be  released  from  tiw  lien  of  the  mort- 
gages. Tbe  sum  named  In  two  of  the  mart- 
gages,  Inclndlng  comidalnanl^B,  was  9650, 
and  In  one  of  tbe  mwtgages  $700;  so  that  m 
release  from  aU  three  of  the  mortgages  re- 
quired a  payment  of  $2,000  on  account  of  the 
three  concurrent  mortgages.  It  Is  In  these 
provisions  for  the  release  of  tots  Nos.  2  and 
6  that  the  questions  mooted  In  this  case 
have  their  root 

The  American  Net  ft  Twine  Oompany,  One 
mortgagee  In  one  of  the  three  concurrent 
mortgages,  filed  Its  bm  on  January  6,  1898, 
to  foreclose  Its  mortgage  as  a  snbalstlng  Ilea 
upon  all  of  these  lots.  The  various  answers 
filed  set  up  that  the  pre^dstlng  mortgasu* 
were  reduced  to  $4,000,  by  which  lot  No.  Z 
was  discharged  from  tite  lien  of  the  three 
mortgages,  one  of  which  mortgages  was  that 
of  the  complainant  The  answer  of  the  Lar- 
abees  set  up  that  the  sum  of  $2,000  was  ten- 
dered as  a  payment  npw  tiie  three  mort- 
gages, and  so  lot  No.  6  was  discharged.  By 
cross  bill  the  re^ective  defendants  ask  for 
the  specific  performance  of  the  agreemoit  fbr 
the  release  contained  In  the  three  mortga^cea. 
It  was  proved  on  ttie  heartng  that  before  the 
maturity  of  the  three  concurrent  mortgages 
$4,000  had  been  paid  on  the  pre-existing 
mortgages  on  lot  No.  1,  and  that  attra  the 
maturity  of  these  mortgages,  bat  before  the 
bill  In  this  cause  was  filed,  $1,100  was  paidr 
by  which  paymoit  Uie  amount  of  the  pte- 
existing  mortgages  was  reduced  to  $4,000;, 
It  is  proved  that  aftor  the  bin  was  filed  an 
offer  was  made  to  the  proper  partlea  to  pay 
$2,000,  and  Interest  iqun  that  sum  to  Uie  time 
of  payment,  and  the  costs  of  the  snlt  np  to 
that  time,  which  payment  was  refused. 

The  first  question  is  whether  lot  No.  2 
stands  released.  I  wQl  remark  that  there  la 
nothing  In  the  fact  that  the  money  applied 
In  the  reduction  of  tbe  pre-existing  mort- 
gages was  in  part  moneys  paid  by  the  Inanr- 
ance  company  for  losses  Incurred  by  a  fire 
which  occurred  previous  to  the  execution  of 
the  concurrent  mortgages.  Then  was  do 
agreement  proved  that  It  Should  be  used  fbr 
other  purposes. 

The  'f>rinclpal  Insistence  of  the  complainant 
is  that  lot  No.  1  Is  not  released,  because  aU 
the  money  by  which  the  pre-existing  mort- 
gages were  reduced  to  $4,000  was  not  paid 
before  the  maturity  of  the  concurrent  mort- 
gagea  I  am  of  the  opinion  that  it  was  not 
essential  that  It  should  be  so  paid.  There 
was  no  limitation  as  to  the  time  of  payment 
contained  In  the  clause  providing  for  the  re- 
lease. The  case  of  Reed  v.  Jones,  133  Mass. 
116,  decided  by  a  divided  court,  rests  upon  Ito 
own  facts.  Tbe  whole  of  the  mortgaged 
property  was  a  single  tract,  owned  by  the 
same  mortgagor,  and  the  parte  to  be  released 
were  to  be  selected  by  the  mortgagee.  In 
the  present  case  the  lota  an.dlstlnct|  They 
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are  held  by  four  diiferent  tittea,  and  the  re- 
lease la  to  opante  upon  partlcidar  lots  de- 
acrlbed  In  the  mortgase.  The  clause  really 
proTlded  for  the  redaction  of  lot  No.  2  by  the 
payment  of  f&,000  In  rednctira  of  the  prior 
tncnmbranceB  upon  these  lota,  and  the  right 
<^  redeoqitkHi  azlated  until  It  waa  f  me- 
doaed. 

The  facto  In  respeet  to  the  releaae  of  lot  No. 
6  differ  from  the  facts  in  regard  to  the  re- 
Inae  of  lot  Na  2  In  two  partlcnlara:  Sirst. 
tte  mraiey  to  be  paid  was  to  be  paid  In  reduc- 
tion of  the  eoncnrrrait  mortgages,  not  of  tb» 
preexisting  mortgagea;  and,  secondly,  it  was 
not  paid  or  tendered  nnttl  after  this  bin  was 
filed.  The  first  partlcvlar  manifestly  cre- 
a^  no  snbstantlal  dUrerene&  Nor,  In  my 
Judgment  does  the  second,  under  the  facto  in 
this  case;  fOr  I  rranark  concerning  this  lot. 
as  I  have  just  observed  in  regard  to  the 
other  lot,  that  the  provision  for  a  release  fixed 
the  sum  upon  tiie  payment  of  which  this  lot 
should  be  redeemed  from  the  Incumbrance 
of  ttie  mortgage. 

The  title  of  this  lot  was  hdd  by  Mrs.  Lar- 
abee  alone.  I  think  that  a  fair  construction 
«t  the  contract  between  her  and  the  mort- 
gagees waa  that  she  could  discharge  her  lot 
from  the  lien  by  the  payment  of  a  stipulated 
amount  at  any  time  before  her  equity  of  re- 
demption was  foreclosed.  She  was  bound, 
with  the  rest  of  the  mortgagors,  howerer.  to 
pay  interest  upon  the  mortgages,  and  It  Is 
equitable  that  she  should  pay  the  interest 
upon  the  part  of  the  debt  which  was  In  this 
■ense  imposed  upon  this  lot  This  liability 
was  recognized  by  her  tender.  The  money 
dwuld  have  been  paid  Into  court  to  complete 
the  efficacy  of  the  tender.  It  may  now  be 
paid  In.  but  the  tender  win  only  date  from 
the  time  of  the  payment  of  the  sum  into 
court,  and  Interest  should  be  paid  upon  the 
12,000  up  to  that  data  She  Included  in  her 
tender  the  costs  of  this  suit  up  to  that  time. 
This  amount  should  also  be  paid  into  court 

X  will  not  advise  a  decree  nntil  the  expira- 
tion of  16  days  from  the  filing  of  these  con- 
claBlona,  within  which  time  the  defendant 
Mrs.  Larabee  may  p«fect  her  tender  by  pay- 
ing the  proper  amount  Into  court  I  will 
then  advise  a  decree  for  the  execution  of  re* 
leases  for  the  two  lots,  and  the  usual  decree 
to  foreclose  the  equity  of  redemption  in  the 
other  lots.  If  the  money  tendered  and  In- 
terest are  not  paid  within  the  16  days,  the  de- 
cree of  foredoaure  will  also  Include  lot  Na  6. 


BAXTER  V.  OARROL  et  al. 
(Court  of  GlUDCery  of  New  Jersey.    Sept  20, 

1898.) 

BvtDBSOK— ADMISSIOKa—  EjECTMBNT  —  PIRTIB8— 

DiSHisaAi/— OpsyiNo  JtrnoHsitT. 

1.  Cnswom  admissions  made  out  of  court 
can  be  used  ozdy  against  the  one  making  them. 

2.  Under  Ejectment  Act  I  4,  authorizing 
plaintiff  to  join  with  the  one  In  posseuion  aiv 
peracm  dalming  inverse  title,  and  section  20^ 


authoridng  hfan  to  diacontiiMie  as  to  any  da-' 
fendant  on  payment  of  coats,  he  may  jein  the 
laadlOTd  in  such  action,  and  then  aismlaa  as 
to  him  BDd  proceed  agunst  the  tenaat  uoleas 
the  landlOTo  apply  for  leave  to  defend  m 
provided  by  section  17,  in  which  case  plaintiff 
cannot  disctmtinne  as  agalost  the  landlord 
without  doing  BO  against  the  tenant 

8.  The  supreme  court  eatering  a  judgment 
may  reopeo  it  because  IrregDlariy  entered,  w 
because  defendant  having  a  probable  defouKb 
was  misled  In  not  legally  interposing  it 

4.  A  landlord  Joined  In  ejectment  against  the 
tenant  is  not  estopped  by  the  judgment,  wheA 
the  action  is  disco&tlnned  aa  against  him,  to 
litigate  the  tenants  right  to  attorn  to  plain- 
tiff. 

Bill  by  Albert  a  Baxter  against  Mary  BOla 
Carrol  and  others  to  dedaxe  void  an  attorn- 
ment  Decree  for  defendants. 

The  bill  sets  out  that  the  complainant  rent* 
ed  certain  property  to  one  Flcbluger  for  five 
years  at  the  monthly  rent  of  920;  that  Flcb- 
luger accepted  the  premises,  and  paid  rent 
until  February  13th,  when  Mary  Ella  Carrol 
began  a  suit  in  ejectment  against  Baxter  and 
Ficfalnger;  that  Baxter  filed  a  plea  to  the 
action,  and  asked  Flcbluger  to  defend,  who 
refused  to  do  so;  that  in  April  Mary  B.  Car- 
rol entered  judgment  by  default  against  Fich- 
inger,  and  a  writ  of  possession  was  Issued 
and  put  Into  the  hands  of  the  sheriff,  who 
went  to  the  premises,  and,  after  a  short  talk 
with  FIchlnger,  said  Flcbluger  attempted  to 
become  the  tenant  of  Mary  Ella  Carol;  that 
FIchlnger  has  refused  to  pay  rent  to  Baxten 
The  bill  charges  a  conspiracy  to  cheat  Bax- 
ter out  of  his  rent  by  such  attempted  attorn- 
ment. The  prayer  to  that  the  attornment 
may  be  declared  void;  that  FIchlnger  may 
be  restrained  from  paying  rent  to  any  one 
other  than  Baxter,  and  from  assigning  bta 
lease  to  Mary  Ella  CarroL  The  anawer  seto 
up  a  title  to  tbe  premises  In  Mary  EUa  Car- 
rol, admits  the  proceedings  Id  the  ejectment 
suit  but  says  that  the  sheriff  put  FIchlnger 
out  of  possession  under  the  writ  and  that 
afterwards  Mary  E.  Carrol  made  a  lease  to 
FIchlnger  for  $12  a  month.  The  facts  proved 
are  substantially  these:  That  Flcbluger  ad- 
mitted that  he  was  not  to  put  In  a  defense 
because  he  was  to  get  the  premises  for  $12 
a  month  from  Mary  B.  Carrol.  Besides  this 
admission  of  FIchlnger,  who  was  not  sworn, 
Bfr.  Craudall  testified  that  after  the  ejectment 
suit  was  begun  he  wrote  to  Baxter,  and  told 
him  to  employ  a  lawyer;  that  Mr.  Sparks, 
the  solicitor  of  complainant,  brought  this  let- 
ter to  Mr.  Oandall,  and  the  latter  pointed 
out  the  statute  by  which  the  landlord  could 
be  admitted  to  defend  the  action,  and  stated 
that  he  would  consent  to  the  entry  of  such 
an  order.  Mr.  Crandall  also  says  that  the 
lease  was  made  to  Flcbluger  by  Mrs.  Carrol 
after  Mrs.  Carrol  was  In  possesdon  under  ihie 
writ. 

5.  W.  Spsrks,  for  complainant  John  J. 
Crandall,  pro  se,  and  for  defendant  Carrol. 

REED,  y.  a  (after  stotlng  the  facto).  It  to 
perceived  that  there  to  nothtog  In  Oe  ckae 
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t»  ihow  that  there  wu  u  acreement  en- 

ttfed  Into  prior  to  the  execntltHi  of  tlie  writ 
of  posseetion  tbat,  It  Flchtnger  made  no  de- 
ftnse,  be  \n»  to  bare  the  premises  for  912 
s  month,  aside  from  the  eTidence  of  Flchlng- 
er'g  own  admissions.  Bren  these  admlsslona, 
u  tbej  are  sworn  to  by  tiie  witnesses,  do 
not  specify  by  whom  and  when  the  agree- 
ment was  made.  It  Is  apparent,  upon  the 
most  mdlmental  principle  oi  erldence,  tbat 
tbeee  admlsslona  can  only  be  used  against 
tidiaagev  himself.  There  Is  tbertfore  no  tes- 
tlmonT  whateTer  to  show  that  Mrs.  Carrol 
or  her  attorney  entered  Into  any  agreement 
with  Flchlnger  relatlTe  to  his  alleged  attom- 
m«it  to  her. 

The  case  then  stands  ivon  the  admitted 
facts  tbat  In  the  ejectment  the  landlord  was 
made  a  party  with  the  tenant,  and  that  judg- 
ment by  default  waa  taken  against  the  ten- 
ant, bat  the  action  was  at  the  same  time  dla- 
oontlnned  against  the  landlord.  The  eject- 
nemt  act  (section  4)  ctmfers  the  right  to  join 
wtth  the  person  In  possession  any  other  per- 
son who.  as  landlord  or  otherwise,  may  claim 
tj^le  to  the  premises  adreisdy  to  the  plalntUL 
The  same  act  (sectlim  2D)  empowers  the  pliUn> 
tiff  to  discontinue  the  action  as  to  ai^  w  all 
at  the  defendants  iqmui  payment  of  his  or 
t^elr  costs.  By  the  plain  terms  at  these  sec- 
tions. It  seems  tbat  the  landlord  was  liable 
to  be  dropped  from  the  reotod  by  the  ex 
parte  act  of  the  platattlff.  The  only  way  In 
which  he  could  hare  guarded  himself  against 
sneh  an  occurrence  was  by  muns  of  an  ap- 
plication to  defend  as  landlord,  under  the 
pxoTlslons  of  section  17  <tf  the  act.  I  think  It 
dear  tbat,  after  an  order  once  made  under 
Ibis  section.  It  would  not  be  bi  the  poww  ct 
K  plaintiff  to  discimtlnue  the  action  against 
the  landlord  without  an  entire  discontinuance 
of  the  suit  against  the  tenant  also.  It  would 
tben,  In  my  Judgmmt,  become  Inq>osslble  fn 
the  plaintiff  to  enter  a  Judgment  by  default 
against  the  tenant,  and  withdraw  the  suit 
against  the  landlord.  But,  from  whatever 
point  the  cause  may  be  viewed,  the  only  pos- 
sible equity  disclosed  by  the  case  is  either 
Oat  the  procedure  in  the  ejectment  suit  was 
finegnlar,  or.  if  regular,  tbat  the  counsel  for 
the  complainant  was  misled  by  reason  of  the 
tfeet  that  his  dlent  had  been  made  a  party  to 
the  action,  and  so  he  supposed  he  would  thus 
haTe  the  right  to  defend.  But  the  power  ot 
tba  supreme  court,  hi  which  the  Judgmmt 
was  entered,  is  plenary  to  c^en  the  Judg- 
ment entered,  either  upon  the  ground  that  It 
was  Irregular)^  imtered.  or.  If  technically  regu- 
lar, jxpon  the  ground  tbat  the  complainant 
had  a  probable  defense,  and  was  misled  in 
not  legally  Interposing  IL 

Apart  from  this.  It  may  be  remarked  that 
the  Judgmrait  entered,  erm  while  It  stands, 
ODOStltuteB  no  estoppel  against  the  landlord. 
He  was  not  notified  to  defend  the  action  ot 
flfeetment,  and  bis  faihu«  to  avail  blmselt 
eC  the  privilege  to  become  a  par^  to  the  ac- 
tion does  not  Ox  upon  him  a  conclusive  bar 


against  now  Ut^ttng  Uie  question  ot  his 
right  to  lease  to  Flchlnger.  He  Is  at  liberty 
to  pursue  any  legal  remedy  against  the.teoant 
which  he  had  before  the  Judgment  and  al- 
leged eviction.  The  invalidity  of  the  so-caUad 
attornment  to  Mrs.  Camd,  which  attwnment 
is  said  to  be.  void  force  of  section  34  of 
the  landlord  and  tenant  act,  can  be  tried  at 
law.  The  fact  that  a  Judgment  was  entered 
against  the  tenant  by  his  def&ult  will  in  do 
degree  aid  him  In  defending  against  the  land- 
lord's title  as  it  existed  at  the  time  flu  leaae 
was  taken  from  such  landlord.  With  this 
view  of  the  case,  I  am  constrained  to  tb»  oon- 
cluirion  that  tJaen  most  be  a  decree  tor  the 
defendants. 


ROBSEL  V.  STATB. 

(Coart  of  Brrora  and  Appeals  ot  Mew  leney. 

Sept.  28,  1898.) 

HoMiciDs— Joint  iNDiomsar— BiPAaA.Ta  Tbiu~ 

CoNVESBIOn  AS  EVIDBNCB— TBKBATS  OB  PBOM- 

IBSS— Rbtirw— ExcBPTioxa  TO  BrtneNOs— 'Van- 

DIOT — DUTT  or  COOBT  IKD  JOKT — LiBSL. 

1.  Where  several  accosed  are  indicted  jtdnt- 
ly,  the  court.  1q  its  dlacretion,  may  order  that 
tney  be  tried  separately. 

2.  Vpoa  the  trial  of  B.  upon  an  Indictment 
against  M.  and  R.  for  mnrder  In  attemptinK 
to  commit  a  robbery,  the  charge  of  the  trial 
judge  tliat  if  the  Jary  found  from  the  evi- 
dence that  M.  and  R.  agreed  to  go  to  the  house 
of  P.  for  the  purpose  of  robbing  Uie  house, 
and  that  they  went  there  la  pnmuance  of  that 
agreement  and  purpose,  and,  while  there  to- 
sether,  P.  received  from  CKie  a  blow  that  caus- 
ed his  death,  both  are  guilty  of  mnrder  ot  ttie 
first  degree,  no  mattw  which  stmtA  the  blow, 
was  correct. 

8.  Before  a  confession  made  by  a  prisoner 
diarged  with  crime  to  an  oHlcer  m  iriiose  cue- 
tody  ne  Ifl  upon  that  charge  can  be  received  In 
evidence,  it  must  be  shown  that  the  confesBitMi 
waa  volnntanr;  and  thia  preUminary  examina- 
tion Is  for  the  eonrt,  ana  coivrises  a  mixed 
question  of  law  and  of  fact. 

4.  A  confession  by  an  accused  to  one  In  au- 
thority, to  be  admitted  in  evidence,  must  be 
voluntary.  My  this  is  meant  that  the  confes- 
sion must  not  be  extorted  by  threata.  or  ob- 
tained by  any  direct  or  implied  promisM.  A 
confession  obtained  either  by  the  flattery  ot 
ho^  or  by  the  impressions  of  fear  is  not  ad- 
missible as  evidence. 

6.  The  promise  or  hope  excited  must  relate 
to  some  benefit  to  be  derived  liy  the  priaemer 
in  the  criminal  prosecution. 

&  The  ground  on  which  confesidonB  made  by 
a  party  accused  nnder  pn»mses  of  favw  or 
threats  of  injury  are  excluded  aa  Incompetent 
is  not  because  any  wrong  is  done  to  the  accosed 
in  using  them,  but  because  he  may  be  induced 
by  the  pressure  Of  luve  or  fear  to  admit  facta 
unfavorable  to  him,  without  regtrd  to  th^r 
truth,  In  order  to  obtain  the  promised  relief 
or  to  avoid  the  threatened  danger. 

7.  Though  it  Is  necessary  to  the  adnUsribiiity 
of  a  confeasitMi  that  it  shonld  have  bent  volun- 
tarily made,— tbat  is,  that  it  should  have  been 
made  without  the'  pressure  of  hope  or  fear 
from  persons  having  authority,— yet  it  la  not 
necessary  that  it  should  have  been  the  prison- 
er's own  spontaneous  act. 

8.  That  the  accused  was  In  confinement  or 
imprisonment  under  an  accusation  of  having 
committed  the  murder  at  the  time  of  making 
his  statement  will  not  of  Its^  exclude  it  from 
being  ased  as  evidence;  nor  will  such  eosfeo- 
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•km  be  excluded  bj  the  fact  that  H  vu  elicit- 
ed hj  qneetioiu  pat  to  the  prisoner,  no  threat* 
or  promises  beinf  used.  In  all  satm  cases  the 
aitnaUon  at  tb»  vrisoiier  and  the  manner  in 
which  the  omfeatton  was  obtained  are  a  leglti- 
mate  sabject  of  comment  before  the  Jury,  as 
the  drcumstances  maj  tend  to  impair  the  cred- 
it to  be  ciren  to  the  witnesses*  testimony,  or  as 
tmding  to  riiow  the  nntnithtnlneas  of  the  eon- 
fearioB. 

0.0n  the  prdiminafy  examination  tiie  offi- 
cer testified  that  he  made  no  tlireats  and  no 
promisefl;  tiiat  he  Informed  the  prisonW  that 
he  was  an  officer  of  the  conrt.  and  that  he  need 
not  talk  to  him  at  ail  If  he  did  not  want  to, 
and  tbat  whaterer  he  said  could  be  mod  for 
Um  or  against  hisL  On  the  evidence  ofTered 
on  tiie  preliminarr  ezaminatim  the  trial  conrt 
receired  the  confes^on  In  evidence.  Bdd:  (1) 
lliat  the  tntLmonr  was  properly  receired;  and 
<2)  that  if  the  conduct  of  the  officer  In  obtatn- 
iat  the  confession  was  reprehensible,  no  threats 
or  promisea  being  naed,  his  conduct  In  that  re- 
spect mig^t  have  been  oaed  before  the  Jury  to 
afiect  hla  credibility  or  the  tmthfniness  of  the 
confession;  (8)  that  the  iangnage  used  by  the 
officer,  "that  whatever  the  prisoner  said  could 
be  used  either  for  or  aninst  him,"  did  not  ex- 
dude  the  ccmfesaion.  Beg.  t.  Drew,  8  Oar.  & 
P.  140,  disapprored.  Reg.  t.  BaldiT.  2  Denlson. 
Crown  Oas.  430,  followed.  Bram  T.  U.  S.. 
18  Sup.  Ct  183,  discussed. 

10.  If  the  accused  contends  that  the  confea- 
sion  was  improperly  obtained,  testimony  on 
Uiat  subject  may  be  introduced  npon  the  pre- 
iiminaiy  examination. 

IL  If  there  be  a  conflict  oC  evidence  as  to 
whether  the  confeasIoTi  was  or  was  not  volun- 
tary, if  the  court  decides  that  It  was  admissi- 
ble, the  question  may  be  left  to  the  jury,  with 
the  direction  that  ther  should  reject  It  if,  upon 
the  whole  evidence,  tney  were  satisfied  that  It 
was  not  the  voluntary  act  of  the  defendant. 

12.  The  finding  of  the  trial  conrt  on  the  qnee- 
tion  vt  tact  that  the  confession  was  volnnta* 
ry  wm  not  be  set  aside  unless  the  evidence  on 
its  face  does  not  support  the  conclusion  upon 
which  the  trial  court  based  its  Judgment. 

13.  On  the  hearing  of  exceptions  to  evidence, 
the  court,  on  writ  of  error,  will  look  at  'the  en- 
tire record.  Thia  is  conspicuously  the  case  on 
writs  of  error  controlled  by  the  act  of  1891  (1 
Gen.  St.  p.  1164.  1  170). 

14.  Upon  Uie  tnaJ  the  prisoner  was  called  as 
a  witness  in  his  own  behalf,  but  did  not  con- 
trovert the  testimony  of  the  officer  as  to  his 
Gcmfearion  or  the  clrcumstaDces  under  which  it 
was  made,  and  tensed  to  sobmlt  to  a  cross- 
eaamlnatlon  with  renect  to  his  connection 
with  the  crime.  Slid  that,  no  issue  on  the 
question  of  the  voluntary  character  of  the  con- 
fession having  been  presented  to  the  Jury,  the 
Elding  of  the  trial  court,  on  competent  and 
perti^oent  evidence,  of  the  preliminary  ques- 
tion on  which  the  competency  of  the  teati- 
monr  of  the  defendant  depended,  would  not  be 
set  adde. 

15.  By  the  common  law,  in  a  civil  case,  if  the 
Jury  rendered  a  verdict  In  vlolaticMi  of  law, 
)hey  were  liable  to  be  punished  by  an  attaint. 
The  procedure  by  attaint  lay  not  only  If  the 
verdict  were  false  in  fact,  but  even  if  It  were 
false  in  law  though  true  in  fact,  because  it 
was  considered  that  they  ought  either  to  fol- 
low the  direction  of  the  court  or  return  a  ape- 
4rfal  Teidlct.  In  cfbninal  casei  the  jary  had  • 
right  to  find  a  gnwral  verdict  oompounded  ot 
the- law  and  fact,  without  beiug  liable  to  pun- 
ishment by  writ  of  attaint.  In  thla  respect 
only  was  there  anv  distinction  between  a  Jury 
im  *  cItU  case  ana  a  jnry  in  a  criminal  case; 
tlw  court  directing  the  Jury  in  both  cases  on 
matters  of  law,  leaving  to  the  Jury  the  deter^ 
oiination  of  the  matters  of  fact  The  maxim, 
"Ad  qnestiMMS  facti  non  respondent  jodleeaj 
ad  qiwtloo—  jute  non  lespcmdent  Jwatorea,** 
appuea  a*  wSl  to  criminal  cases  as  to  drll  cavMb 


Spart  T.  n.  Sh  IS  Snpu  Ot  273,  166  U.  B.  Bl, 
approved. 

16.  Under  the  power  to  create  courts  ctrntaln- 
ed  In  the  commissions  to  Lord  Oornbuzy  and  * 
his  successors,  courts  of  graeral  sessions  of  the 
peace,  courts  of  common  pleas,  a  aupreme 
court,  and  the  court  of  chancery  were  estalh 
liehed.  The  court  of  oyer  and  terminer,  aa  a 
court  of  criminal  jurisdiction,'  was  eatabiiahed 
in  West  Jersey  in  16^  and  re-established  by 
the  act  of  November  27,  1794.  These  are  the 
courts  still  In  existence  in  this  state.  Neither 
by  tiie  ordlnancea  nor  by  statnte  ware  the  prac* 
tice  and  procedure  of  these  courts  prescribed, 
these  matters  being  left  to  the  common  law. 
By  the  first  consHtuticm  of  this  state,  adc^ted 
July  %  1776,  the  common  law  of  England  waa 
dedared  to  be  and  remain  In  force.  Among 
the  common-law  prindplea  thus  established  in 
this  state  was  the  doctrine  defining  the  rela- 
tive functions  of  the  court  and  the  jnry  in 
the  trial  of  criminal  cases;  and  the  judges 
of  the  courts  ot  thla  state  have  from  time  un- 
memorial  been  accustomed,  in  the  trial  of 
criminal  cases,  to  Instruct  Juries  that,  while 

anestions  of  fact  were  for  their  consideration, 
ley  were  to  take  the  law  from  the  court. 

17.  The  trial  court  dedlned  to  diarge  that  the 
jury  were  Judges  of  the  law  as  well  aa  of  the 
fact,  and  gave  an  Instruction  In  these  wwds: 
"The  credibiUtT  of  witnesses  and  the  eondn- 
bIous  of  fact  which  you  will  draw  from  the  evi- 
dence are  questions  that  you  most  settle.  The 
law  of  the  case  you  must  take  from  the  court 
If  the  court  Ihs  dorwn  the  law  Incorrectiy,  the 
dtfendant  will  hare  Us  t«nedy  by  appealing 
to  a  higher  court"  Bdd,  that  this  Ins^uction 
was  correct 

18.  Indictments  for  libel  have  by  statute  and 
constitutional  provisions  been  taken  oat  of  the 
dasa  of  other  criminal  cases  In  some  reapecti. 
Qusere,  as  to  the  right  of  the  jury  In  proaeea- 
tions  for  Ubd  to  determine  tiie  law  as  wdl  aa 
the  fact 

UcGUl.  Cht  and  OoOlBa,  Ouuacm^  Lad- 
low,  and  Bocart,  JJ.,  illiasniiin 
(Syllabus  by  the  Court) 

Brror  to  cout  of  oyer  and  terminer,  Unkm 
oinmty;  before  Jnatlce  Van  SyckeL 

I^nlt  Boesel  and  George  Manabande  ware 
Indicted  for  the  murder  of  Jamea  a  Pitts 
eariy  In  the  eTenlng  of  the  9th  ttf  September, 
1897,  at  Summit.  In  the  coun^  of  Union. 
Both  of  the  accuaed  pleaded  not  guilty.  On 
the  application  of  the  state  and  of  Manshande, 
the  conrt  ihade  an  order  that  the  accused  be 
tried  aeparately.  Bxcepticm  was  taken  t» 
this  order  of  the  coort,  and  error  assigned 
thereon.  Boesel  was  put  upon  trial  ondtf 
the  indictment  at  the  term  of  May,  1898,  and 
he  will  be  called  the  "prisoner"  in  this  opin- 
ion. Manshande.  bj  his  own  consent,  became 
a  witness  for  the  state.  Boesel,  by  the  rer^ 
diet  of  the  jnry,  waa  found  goll^  of  mnrder 
In  the  first  di^n^  A.  writ  of  error  was  sued 
out  May  25,  1898.  The  writ  brought  np  the 
record  of  the  entire  proceedings  at  the  trial, 
and  was  argued  upon  the  errors  assigned 
thereon.  Affirmed. 

Frank  Bergen  and  Bdward  Nugent,  for 
plaintiff  In  error.  Frederick  C.  Marsb  and 
Nicholas  C  J.  English,  for  the  State. 

DBPUE,  J.  (after  stating  the  facts  as 
aboTs).  The  error  asalgned  on  the  order  ot 
the  court  directing  that  the  two  persons  ac- 
cuaed Should  tw  tried  separately  requires  no 
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dtecasBion.  The  pover  of  tbe  cotirC  to  ortw 
wtenU  accused  diarged  In  tbe  same  Indictp 
«ment  to  be  tzied  separatelr  !■  well  eetUed. 
The  couiwel  of  the  plaintiff  in  error  made  no 
point  on  that  exertion,  either  bi  their  brlete 
or  on  tbe  oral  argument 

Manshande.  at  the  trial,  teetlfled  that  Boeael 
told  him  that  Pitts  had  a  large  amoont  of 
money  In  fala  house,  and  urged  him  to  go 
with  him  and  rob  the  bouse;  that,  on  the 
9th  of  September.  Boestf  purchased  two  tick* 
ets  on  tbe  Delaware,  La^wana  &  Western 
Ballroad,  from  New  York  to  Summit;  that 
tbey  rode  aa  these  ticksts  to  Sommlt;  that 
they  walked  from  the  Summit  station  to 
Pitts'  residence,  and  went  Into  a  bam  near  by, 
and  waited  onto  some  one  who  was  in  Pitts* 
house  went  away.  Manshande  further  testi- 
fied fbat,  after  the  Tisttor  went  away,  be  >nd 
Boesd  watt  out  of  the  bam  to  carry  out 
their  purpose  of  nAbery:  that  Boesel  picked 
up  a  piece  of  wood,  called  a  "gambrel,"  and 
they  both  went  to  the  door  of  Pitts'  house; 
and,  when  Pitts  opened  the  door.  Boesel 
struck  him  the  blow  on  the  head  which 
caned  his  deatit  Manshande  also  testified 
that,  before  he  and  Boesel  left  New  Torfc. 
they  procured  two  masks  and  two  pieces  of 
rope,— the  masks  to  conceal  their  faces,  and 
the  rope  to  tie  the  two  occtquuits  <tf  the  houses 
There  was  ample  testimony  to  eonflm  the  tes- 
timony of  Manshande.  Tha  laiboad  tidcets 
which  be  says  Boesel  purehased  were  found 
soop  after  the  murder  on  or  near  the  pram- 
hes  of  the  deceased,  and  the  ti<Aet  agent  who 
sold  them  Identlfled  them  as  tbe  tickets  sold 
to  Boesd.  Hie  conductor  on  the  railroad  also 
Identlfled  the  tickets  by  his  punch  mark. 
The  date  on  the  tickets  showed  that  they  lud 
been  Issued  on  the  9th  of  September.  The 
deceased  was  found  dead,  lying  upon  his 
back,  upon  tb6  floor  of  the  kitchen  of  the 
house,  with  a  wound  in  his  fordiead,  and 
blood  under  his  head.  Mary  Davis,  -who  was 
the  only  other  Inmate  of  the  bouse,  teatllled 
ttiat  die  was  awakened  by  a  noise  While  lying 
Ml  a  lounge  in  the  same  room;  and  when  she 
azoee,  and  went  towards  where  the  body  of 
Pitta  lay.  a  small  man  with  a  mask  on  his 
face  struck  her  two  severe  blows,  after.whlch 
she  made  her  way  to  a  nelghtior's  house,  and 
gave  the  alarm.  Woodruff,  to  whose  house 
Mary  went,  testified  that  he  reached  the 
bouse  of  the  deceased  about  8  o'clock  In  the 
evening,  and  found  the  deceased  lying  on 
the  floor,  dead.  A  mask  made  of  black 
woolen  with  green  lining  inside  was  found  the 
next  morning  at  the  north  comer  of  the  bam, 
and  a  piece  of  German  new^per,  pttUished 
In  New  York,  of  the  date  of  Sqitanber  Mb. 
A  rope  about  26  feet  long  was  found  on  ad- 
joining premises,  alongside  of  the  road,  the 
morning  after  the  murder. 

The  prisonw  was  a  competrat  witaess,  and 
was  sworn  tn  his  own  behalf.  He  did  not 
deny  the  matters  of  fact  testified  to  by  Man- 
shande, except  that  he  denied  that  he  had 
stmdk  tiie  Uow;  nor  did  he  contradict  any 


of  the  facts  testified  to  by  the  other  wltneeaes 
In  the  case.  'Hie  testimony  of  Manshande  Is 
strongly  confirmed  by  tbe  fallnre  of  tbe  de- 
fendant to  controvert  by  his  testimony  tlie 
fsfrts  testified  to  by  Manshande.  After  testi- 
fying to  his  Bge  and  birthplace,  the  entire 
testimony  of  the  prisoner  with  regard  to  the 
charge  on  which  he  was  upon  trial  Is  as  fol- 
lows: "Q.  You  beard  the  testimony  of  George 
Manshande,  did  you?  A.  I  did,  sir.  Q.  Did 
you  strike  Mr.  Pitta-  A.  I  didn't  under- 
stand. Q.  Wait.  Did  you  strike  Ue.  Pitts— 
A.  No.  sir.  Q.  Walt  a  minute,— with  a  dub 
or  any  other  weapon,  on  tbe  evoiing  of  Sep- 
tember eth  last?  A.  No,  sir.  Q.  Or  at  any 
other  time?  A.  No,  sir.**  The  prisoner  was 
then  handed  over  to  tbe  prosecutor  for  cross- 
examination,  and  all  in^ilry  1^  the  prose- 
cutor tottdiing  the  connection  of  the  prlaontf 
with  the  i^eparation  for  and  die  encntlon 
of  this  crime  ma  objected  to  by  the  counsel 
of  the  prisoner,  and  occluded  by  the  court, 
on  the  ground  tiiat  it  was  not  a  Gros»«x- 
amlnatlon. 

The  iHlsoner  at  tbe  trial,  so  tar  aa  his  con- 
nectloD  with  tbe  commission  of  this  crime 
was  concerned,  put  himself  upon  tbe  fact  that 
the  blow  that  killed  the  deceased  was  not 
struck  by  him.  On  this  evidence  the  oontoi- 
tkm  was  at  the  trial,  and  in  the  aaslgnments 
of  error  here  ta,  that;  under  tiioae  drenm- 
stanees,  the  prisonw  was  not  guOty  of  mar* 
der.  The  trial  Judge  charged  the  Jury  thaf 
If  they  found  from  Uie  evidence  that  Man- 
shuida  and  Boesel  agreed  to  go  to  the  homo 
of  Pitts  for  the  purpose  of  robbing  the  hooae. 
and  that  they  went  there  on  Uie  9th  of  Sep- 
tember in  pursoaaoe  of  tiiat  agreement  and 
purpose,  and  that  tiiey  were  togt/Qur  at  the 
door  of  Pitta*  house  for  that  purpose^  and. 
while  there  together,  Pitts  received  from  one 
at  these  men  a  blow  that  caused  his  death, 
th^  ars  both  guilty  of  murder  in  the  first  de- 
gree.  no  matter  which  we  struck  ttie  blew. 

The  sixty-seventh  section  of  the  crimes  act 
enacts  "that  if  any  person  or  persons  in  com- 
mitting or  attempting  to  commit  sodomy, 
rape,  arson,  robbery  or  bargiary,  or  any  un- 
lawflil  act  against  the  peace  of  this  state,  of 
whldi  the  probaNe  consequence  may  be 
bloodshed,  shall  UU  another,  or  If  the  death 
of  any  <Hie  shaU  ensue  from  tbe  committing 
or  attempting  to  commit  any  sudi  olme  or 
act  as  aforesaid,  •  •  •  then  sneh  peiscm 
or  perscms  so  killing  ss  aforeaald.  on  ctmvlc- 
tion,  shall  be  adjudged  to  be  guilty  of  mur- 
der." 1  Gen.  St  p.  1062.  Section  271  of  the 
crimes  act  provides  "that  all  murder  which 
shall  bs  perpetrated  by  means  of  poiaon,  or 
by  lying  In  wait,  or  by  any  other  kind  of 
wilful,  deliberate  and  premeditated  killing, 
or  which  shall  be  committed  In  perpetrating 
or  attanptlng  to  perpetrate  any  arson,  n^pe, 
sodomy,  robbery  or  burglary,  shall  be  deemed 
murder  of  the  first  degree.**  1  Oen.  Bt  p. 
1100.  By  the  oommon  law,  an  who  wwe 
present  aiding  and  abetting  in  a  fdony  are 
^Incipals,  Goal-^avera*  Oase,  1  Leadi,  M; 
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Fost  Crovn  Law.  42&  With  r^ard  to 
wliat  win  eoDsUtnte  such  a  xwesence  aa  win 
rendw  a  man  a  prlndpalt  It  Is  nid  1^  ifr. 
Justice  Foster  that  If  Berovl  persons  set  out 
together  or  In  small  parties  npon  one  common 
deaisn,  be  It.  murder  or  othw  felony,  or  for 
any  other  purpose  unlawful  In  Itsdf,  and 
each  takes  the  part  assigned  him,  some  to 
commit  the  fact  others  to  watCh  at  proper 
distances  to  prerent  a  sarprlse,  or  to  favor, 
If  need  be,  the  escape  of  those  who  are  Imme- 
diately engaged,  they  are  an,  provided  the 
tact  be  committed,  present  at  It.  Fost  Crown 
Law,  KSO.  Thus,  where  A.  waits  under  a 
window  while  B.  steahi  articles  In  the  house, 
which  he  throws  throng  the  whidow  to  A., 
the  latter  Is  a  principal  hi  the  offense. 
Owen's  Case,  Moody,  Or.  Caa.  S6:  Bose.  Cr. 
Kt.  213.  "If  divers  persons  come  In  one 
company  to  do  any  unlawful  thing,  as  to  kill, 
rob,  ac  heat  a  man,  or  to  commit  a  riot,  or  to 
do  any  othrar  trespass,  and  one  of  them,  In 
doing  thereof,  kUI  a  man,  this  shall  be  ad- 
judged murder  in  them  an  that  are  present 
of  fliat  psrty,  abetting  bim  and  consenting 
to  the  act  or  ready  to  aid  him,  although  they 
did  but  look  on."  1  Hsle.  P.  a  441.  Boesel 
and  Manshande  were  engaged  to  a  common 
pnrpoee,-^e  robbery  of  the  deceased.  Both 
were  principals,  and  equany  gnil^  for  the 
acta  done  by  either;  and.  If  death  ensued 
from  the  committing  or  attempting  to  com- 
mit such  a  oime,  the  offense  was  marSer, 
whetbffl  Uie  blow  was  sttuck  by  fbe  one  or 
the  other.  And,  by  section  271,  murder  com- 
mitted In  perpetrating  or  attempting  to  per- 
petrate the  crime  designed  by  bofli  these  jiar- 
ties  Is  made  mnrder  of  the  flrat  degree.  The 
charge  of  the  trial  court  that  If  the  accused 
was  found  gnUty,  he  should  be  convicted  of 
murder  of  the  first  degree,  was  correct 

Error  Is  assigned  also  on  an  exception  tak- 
en to  .the  admission  of  the  testimony  of  John 
Keron.  Kerou  was  coun^  detecdve,  and  had 
charffe  of  the  accused  as  a  prisoner.  His  ot- 
fldal  position  was  disclosed  and  was  well 
known  to  the  prlsimer.  He  first  saw  the 
prisonw  In  the  BUdimond  county  }all,  Staten 
island,  on  the  6th  of  October.  He  afterwards 
saw  talm  In  the  Unltm  coun^  Jan,  and  had 
conversations  with  him.  The  fint  of  these 
ccoivmatlons  was  on  the  6th  of  January, 
18B8,  in  the  presence  of  Mr.  Blore,  the  war^ 
dm,  Chief  of  Police  Stewart  Manshande, 
and  Smith,  the  deputy  warden,  all  of  whom 
were  public  oflkers  except  Manshande  and 
Boesel  Before  the  witness  was  allowed  to 
lestl^  to  anything  that  the  prisoner  said,  be 
was  required  by  the  coiftt  to  detail  the  cfav 
comstances  under  which  those  conversations 
took  plac^  with  a  view  of  ascertaining  wheth- 
er, In  &ct  tiie  dedaratlons  of  the  prisoner 
were  made  luder  such  circumstances  as 
would  allow  them  to  be  given  In  evidence. 
On  such  prdlmhiary  examination,  Keron  tes- 
tified that  be  told  the  prisooer  he  need  not 
talk  to  him  at  aU  If  he  did  not  want  to,  that 
anything  he  said  might  be  used  dther  for  or 


against  him;  that  he  toU  him  also  on  Stateo 
Island  on  two  occasions;  that  he  told  him 
two  or  three  times  in  Jail  "that  he  needn't 
Bpesk  to  me  at  an  about  It  that  I  was  an 
officer  of  the  court  u>d  from  the  office  of  the 
prosecntOT."  The  witness  furthw  testified 
that  he  warned  him  "on  every  occasion  be 
came  to  talk  to  me  about  It^;  that  he  warned 
him  the  morning  of  the  conversation  of  the 
6tfa  of  January,  and  told  him,  "I  was  here 
to  talk  with  him  with  reference  to  tills  case, 
that  he  needn't  taUc  to  me  at  aU  If  he  dldnt 
want  to,  and  that  whatever  he  said  could  be 
used  either  for  or  agaJnst  him;**  that  he  made 
no  threato  m  promises  to  him;  that  at  this 
Interview  of  tiie  6th  of  January,  Keron  said 
that  Blanshande  had  told  bim  (the  witness) 
about  bebig  up  &t  White  House  on  the  7th 
of  September,  and  also  that  the  prtacmer  had 
accompanied  him  (Mansliande)  to  NewaA, 
and  from  there  they  went  to  Summit  stop* 
ped  at  a  gypsy  camp,  and  ttiat  they  Ifty  down 
alongcdde  of  the  road,  and  dept  an  night  un- 
der the  trees.  **I  asked  IjguIs  If  that  wa» 
true.*'  To  an  of  these  statements  the  pris- 
naer  declared  that  they  were  lies.  The  wit- 
ness further  testified  that  he  (Boesd)  told 
Manshande  to  stop  tale  lying;  that  tiiere  was 
not  any  truth  in  what  he  said  about  going  to 
New  York,  and  about  going  out  there  and 
sleeidng  in  the  grove,  In  the  woods;  "and 
then  tiie  ^4amier  made  tb»  remark  to  me: 
'CHilet  yon  have  got  two  Innocent  men  here. 
The  man  who  did  the  murder  Is  In  Summit 
and  it  wouldn't  be  very  hard  to  get  hbn.'  I 
IM  him  that  If  he  could  get  htan,  he  could 
do  more  than  I  could."  He  denied  every- 
thing that  Manshande  had  said,  and  was 
sent  back  to  the  JalL  At  this  bitervlew  there 
was  no  admission  by  the  prisonw  of  majtblng 
touching  his  connection  with  this  crime. 
The -interview  of  the  Uth  of  January  Is  of 
more  Importance.  Manshande  was  then  pres- 
ent with  the  prisoner.  Keron  testified  that 
before  anything  was  said  to  the  prisoner,  he 
cautioned  him  again  about  his  tsDdng;  that 
he  told  him  he  need  not  talk  unless  he  want- 
ed to,  and.  If  be  did.  It  could  be  used  either 
for  or  against  hbn.  Keren  testified  that  be- 
fore anything  was  said  by  the  prisoner,  he 
(Kenm)  said  to  bim:  "I  have  come  to  see  yoo 
In  reference  to  the  Pltte  cas^  and  you  need- 
n't axawev  me  any  qnestSons  If  yon  don't 
choose  to,  and  whatever  you  say  may  be 
used  tor  you  m  against  you;*'  that  he  (Ke* 
ron)  held  up  a  pair  of  pants,  and  asked  the 
inrlsoner  If  they  were  hta,  and  he  said  they 
were;  that  he  asked  Manshande,  in  ttw  pris- 
oner's presence,  whose  they  were,  and  Man- 
shande said  they  were  Us,  bat  had  been 
worn  by  tiie  prisoner;  that  as  soon  ss  the 
I»lson«  heard  Maniiiande  say  tiiat  he  (the 
IfflwHier)  said,  "Oh,  that  Is  your  ra^et  yoo 
lefMianded  son  of  a  bitch;  you  did  It^  and 
tnm  tibat  time  tiie  prisoner  said,  "I  want  to 
talk.**  Kerat  testified:  That  a  atenogr^dier 
was  sent  for  to  take  down  the  convenatlon. 
That  after  the  stenograph^'  came  there,  Ke- 
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no  repeated  the  same  thing  ora  to  Louis, 
with  respect  to  hia  being  under  no  obUgatlon 
to  talk  uiiless  he  chose  to;  that  whatever 
tie  said  might  be  used  for  him  or  against 
blm,  and  he  need  not  say  anything  at  all  if 
be  did  not  want  to.  That  the  prisoner  then 
said  he  wanted  to  teU  the  story  now,  and  he 
•tarted  off  and  told  It  That  he  told  about 
going  to  the  premises  of  the  deceased  on 
Monday  night,  and  sleeping  In  the  bam; 
Chat  Manshande  was  to  go  In;  that  the  pris- 
oner was  to  go  In  with  the  pistol,  and  pres- 
ent It  at  Mr.  Pitts'  face;  If  Pitts  offered  any 
resistance,  Manshande  was  to  go  In  and  tie 
him,  and,  when  he  got  through  with  him, 
they  were  to  go  over  and  tie  Msry.  That  he 
admitted  that  they  went  there  to  rob;  that 
Uuahande  stood  at  the  door,  and  he  heard 
•mnethlng  like  chickens  In  the  trees;  be  told 
Manshande  to  hold  on,  and  he  had  gone  out 
to  see  what  this  noise  was,  and,  before  he 
got  back,  the  blow  was  strack;  that  after 
Manshande  had  struck  the  blow,  and  Pitta 
bad  fallen,  he  then  went  In,  and  dubbed  Ma- 
ry. On  cross-examination  Keron  testlfled 
that  the  prisoner  said  that  he  did  not  strUce 
the  blow  that  was  given  the  deceased. 

The  contention  Is  that,  notwithstanding  the 
testimony  of  Mr.  Keron  In  bis  pr^mlnary 
examination,  the  declarations  ot  Boeael  In 
the  taiteiTlew  of  January  Uth  were  Impmp- 
«riy  received  In  evldenca  Kwon  was  a  po^ 
•on  In  authority,  within  the  meaning  of  the 
rule  relating  to  the  admbnlbUIty  of  confiBS- 
•lons.  A  confession  by  an  accused  to  toe 
la  authority*  to  be  admitted  In  evidence, 
must  be  vdnntaiy.  By  this  la  meant  Oat 
the  confesalon  must  not  be  extorted  by  any 
sort  of  tbreato  or  violence,  nor  obtained  by 
noy  direct  or  Implied  ^omlaea.  Mr.  Bnssell 
adds  to  this  statement  of  Oie  principle  the 
expresiUon  *^r  by  the  txienSae  ot  any  Im- 
pmpa  iDflnence."  An  examination  of  the 
comments  In  the  text  and  the  cases  dted  Indi- 
cates that  by  the  wwda  'impropw  Influoice" 
Is  meant  inflnenee  exerted  by  threats  or  piom- 
Ises.  S  Rosa.  Grimes*  867.  In  every  defi- 
nition that  porporto  to  be  exact  that  baa  come 
nnder  my  obeervatlon  the  irord  '^voluntary" 
Is  need  aa  contrasted  vritb  Inducements  by 
means  of  tbreata  or  promises.  In  Hawkins 
the  rule  Is  stated  to  be  that  *'m.  confession, 
whether  made  upon  an  offldal  examination  or 
to  discourse  with  private  persons,  which  Is 
obtained  from  a  defeiulftnt  either  by  the  flat- 
tery of  hope  or  by  tiie  Impressions  of  fear, 
however  slightly  the  emotions  may  be  Im- 
^anted,  Is  not  admissible  erldoice;  for  the 
law  will  not  suffer  a  prisoner  to  be  made  tbe 
deluded  Instrument  of  his  own  conviction." 
4  Hawk.  P.  O.  425.   In  WarickshaU's  Case, 

I  Leach.  26S,  Chief  Baron  Eyre  said:  '*A 
confession  forced  from  the  mind  by  tbe  flat- 
tery of  hope  or  by  tbe  tortnre  of  fear  comes 
tat  so  questionable  shap^  when  It  la  to  be 
considered  aa  tlie  evidence  ot  guilt,  that  no 
credit  ought  to  be  given  to  It,  and  therefore 

II  to  EOjeeted."  TbiB  language  Is  often  quot- 


ed In  the  text-books  and  In  the  optailons  of 
courts  as  a  correct  exposldm  ot  tbe  law. 
Mr.  -Taylor,  after  quoting  the  language  of 
Chief  Baron  Eyre,  says:  The  material 
question  consequently  Is  whether  the  con- 
fesalon has  been  obtained  by  the  Influence 
of  hope  or  fear;  and  the  evidence  oa  this 
point,  being  to  Its  nature  preliminary,  is  ad- 
dressed to  the  Judge,  who  would  require  tbe 
prosecutor  to  show  affirmatively  to  his  satis- 
faction that  the  statement  was  not  made  on 
the  Inflnenoe  of  an  lmproi>er  Inducment,  and 
who,  tn  the  event  of  any  doubt  subsisting  oft 
this  head,  will  reject  the  confession."  1  TayL 
Et.  i  872.  This  passage  is  quoted  with  ap- 
probation to  tbe  Judgment  of  the  court  in 
Beg.  V.  Thompson  [1898]  2  Q.  B.  12,  13.  It 
was  adopted  in  this  req>ect  from  Mr.  Oreen- 
leaf.  1  Greenl.  Ev.  |  219.  In  Com.  v.  Mo- 
rey.  1  Gray.  462.  463.  Chief  Justice  Shaw 
states  the  principle  In  these  words:  "The 
ground  on  which  confessions  made  by  a 
party  accused  under  promises  of  favor  or 
threats  of  Injury  are  excluded  as  Incompetent 
is  not  because  sny  vrrong  is  done  to  tbe  ac- 
cused In  using  them,  but  because  he  may  be 
Induced  by  the  pressure  ot  hope  or  fear  to 
admit  facts  unfavorable  to  him.  without  re- 
gard to  their  truth,  to  order  to  obtain  the 
promised  relief  or  avoid  ttie  threatened  dan- 
ger; and  therefore  admissions  so  obtained 
have  no  Just  and  legitimate  tendency  to  prove 
tbe  facto  admitted."  Thia  language  of  tbe 
chief  Justice  was  quoted  with  ai^roval  In 
Com.  V.  Tuckerman,  10  Gray,  173-191.  "The 
object  of  all  the  care  which  Is  taken  to  ex- 
clude confessions  which  are  not  voluntary  is 
to  exclude  testimony  not  probably  true."  1 
OreenL  Bv.  S  231. 

The  promise  or  hope  excited  mnst  relate  to 
some  beneflt  to  be  derived  by  the  prisons 
to  tbe  criminal  proMcntlon.  Thou^  It  Is 
necessary  to  the  admlaslbiUty  ot  a  ctafeasfcn 
that  it  should  have  been  rtdnntarily  made,— 
that  Is^  that  It  ^ould  have  been  made  wltti- 
out  tbe  presanre  of  hope  or  fear  tnm  pw- 
sons  having  anthorlty^yet  It  la  not  nocea- 
saiy  that  It  should  have  been  the  priaonec's 
own  qpontaneona  act  It  woold  be  received 
though  It  were  Induced  by  a  promise  of  some 
collatml  benefit  or  boon,  no  hope  of  fiivor 
being  held  oat  to  reject  to  the  criminal 
charge  against  him.  or  by  any  dec^tlon 
practiced  on  tbe  prisoner,  or  fslse  represen- 
tetlon  made  to  liim  for  the  purpose;  provided 
there  la  no  reason  to  suppose  that  ^e  to- 
ducement  held  oat  was  calculated  to  pro- 
duce any  nntme  oonfes8i<m,  or  lead  tbe  pris- 
ons to  smwoae  that  It  would  be  better  for 
blm  to  admit  himself  goUty  of  an  offense 
which  be  had  not  committed.  8o,  a  confea- 
skin  is  admissible  though  elldlted  by  ques- 
tions, whether  put  to  the  prisoner  by  a  mag- 
istrate, officer,  or  private  person;  and  tbe 
form  of  the  qoeatlon  is  ImmatHlal  to  tbe  ad- 
mlaslbiUty, even  though  It  assumes  tbe  pris> 
oner's  guUt  1  TayL  Bv.  1  681;  1  Oreenl. 
Et.  I  239;  1  PblL  Or.  40&  408;  Steph.  Dig. 
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Bt.  pp.  B8-B0,  arte.  22-24;  Rom.  Or.  Br.  4& 
That  the  accased  was  confined  or  In  Irons, 
Tmder  an  accusation  of  baring  committed  the 
murder,  at  tbe  time  of  making  his  statement, 
will  not  of  Itself  ezclade  It  from  being  used 
u  evidence.  That  fact  Is  a  circumstance  not 
to  be  overlooked,  as  It  may  bear  upon  the  in* 
qnlry  whether  the  confession  was  ndnntarlly 
made,  or  was  extorted  by  threats  or  Tlolence, 
or  made  nnder  the  Inflnence  of  fear.  But 
confinement  or  Imprisonment  Is  not  of  Itself 
anffldent  to  Justify  the  exclusion  of  a  con- 
fession. If  It  appears  to  hare  been  voluntary, 
and  was  not  obtained  by  putting  the  prleoner 
In  fear  or  by  promises.  WharL  Or.  Bt.  || 
«61-«63;  Bparf  v.  U.  S.,  156  U.  S.  61-56,  15 
Sup.  Ct  273.  In  all  such  cases  the  evidence 
may  be  laid  before  the  Jury,  however  Ifttle 
It  may  weigh  under  the  circumstances,  and 
however  reprehensible  may  be  tbe  mode  In 
which  It  was  obtained.  1  Ureenl.  i&v,  |  228; 
1  TayL  Br.  |  881. 

But  tbe  contention  Is  that  the  language  used 
by  Eeron,  '*that  he  need  not  talk  to  me  at 
all  If  he  did  not  want  to,  and  that  whatever 
he  said  could  be  nsed  either  for  or  ^:atnst 
blm,"  exduded  the  confession.  Beg.  v.  Drew, 
8  Gar.  A  P.  140,  Is  dted  to  snataln  this  con- 
toitlon.  In  that  case  It  was  held  by  Justice 
Oc^ridge  that  where  the  vSloet  bad  said  to 
the  j^lsmer.  "Do  not  say  anything  to  prej- 
vdloe  yourself,  as  what  you  say  I  diall  take 
down,  and  It  win  tw  used  for  yon  or  against 
jon  at  the  trial."  this  disentitled  the  confes- 
tfcm  mbKqnentiy  made  to  be  used  In  evl- 
denoe.  This  case,  with  two  other  kindred 
cases,  was  overruled  by  the  court  of  criminal 
appeals.  Beg.  v,  Baldry,  2  Den.  Orown  Oas. 
480,  2  BIgelow.  Lead.  Or.  Gas.  484.  In  com- 
nentlng  on  Beg.  v.  Drew  and  other  similar 
caaea,  Mr.  Tayln  says:  "In  these  and  the 
Uke  CBMB  It  U  only  too  apparent  that  Justice 
and  common  sense  have  been  sacrificed  on 
the  shrine  ttf  mercy.  Indeed,  tbe  Judges  them- 
•dves  have  pC  late  years  come  to  this  conclu- 
slm,  and,  aftw  a  solemn  discussion  of  the 
■object  in  the  court  of  criminal  appeal,  they 
bave  ecpressly  overruled  the  laat  three  deci- 
sions dted  above  {Beg.  v.  Hajrls,  1  Oox,  Or. 
Oas.  106;  Beg.  v.  Drew,  8  Gar.  &  P.  140; 
Beg.  V.  Morton,  2  Moody  A  B.  614],  as  cases 
which  are  discreditable  to  the  Uw."  1  TayL 
Bv.  i  884.  In  the  decision  of  Beg.  v.  Baldry, 
Pollock,  a  B.,  said:  "With  regard  to  the 
cases  of  Beg.  v.  Drew  and  Beg.  v.  Morton, 
with  tbe  greatest  respect  for  my  Brother  Oole- 
ridge,  I  do  not  approve  of  the  decision  In  the 
former,  or  of  the  argument  nsed  to  uphold  It 
to  the  latter.  I  think  the  stotoment  made  by 
tbe  prisoner  in  Beg.  v.  Drew  ought  not  to  have 
been  rejected.  He  was  told  that  what  he 
said  would  be  taken  down,  and  would  be  nsed 
for  Um  or  against  blm  at  the  trial.'  The 
whole  ttttct  of  the  sentence  was  that  the  man 
was  told  tlu^t  whatever  he  said  would  be 
takoi  down  and  used  as  evidence  In  the 
cause;  Oiat  la,  the  troth  would  be  stated  oo 
tbe  tifal.**  Parks^     In  concurring  with  tbe 


chief  baron,  said:  *^  tbe  law  of  Bngland, 
to  order  to  render  a  onfesrion  admissible  tn 
evidence,  It  must  be  perfectly  voluntary;  and 
there  Is  no  doubt  ttiat  any  loduoement  to  tbe 
natore  ai  a  promise  or  of  a  threat  held  out 
by  a  person  hi  authority  vitiates  a  confession. 
The  decisions  to  that  effect  bave  gone  a  long 
way;  whether  it  would  not  have  beeaa  better 
to  have  allowed  tbe  whole  to  go  to  the  Jury 
It  Is  now  too  lato  to  inquire;  but  I  think  thaw- 
has  been  too  much  tenderness  towards  prison- 
ers in  tills  matter.  I  confess  that  I  cannot 
look  at  the  decisions  without  aome  shamOr 
when  I  consider  what  objections  ba^  pro- 
valled  to  prevent  the  reception  of  confessions 
in  evidence;  and  I  agree  with  tbe  obeervadon 
of  Mr.  Pitt  Taylor  that  the  rule  has  been  ex- 
tended quite  too  tar.  and  that  Justice  and 
common  sense  have  too  frequently  been  sac* 
rlflced  at  the  shrine  of  mercy.  *  *  *  1 
have  reflected  on  Beg.  v.  Drew  and  B^.  v. 
Morton,  and  I  have  never  Iwen  able  to  make 
out  that  any  benefit  was  held  out  to  the  pris- 
oner by  the  caution  employed  In  those  cases." 
Brie,  J.,  concurring  in  the  dedtion,  said:  "I 
am  much  todtoed  to  agree  with  Mr.  Pitt 
Taylor;  and.  according  to  my  Judgment,  tn 
many  cases  where  confessions  have  been  «k- 
duded.  Justice  and  common  sense  have  been 
sacrificed,  not  at  the  shrine  of  mercy,  but  at 
the  shrine  of  guilt"  Williams,  J.,  concurring, 
said:  "What  was  said  to  the  prisoner  was 
nothing  more  than  what  he  said  would  not  be 
kept  secret,  but  would  be  used  In  evldoice; 
and  It  Is  an  overrefinement  to  say  that  a 
stotoment  made  after  such  a  caution  was  to- 
admlsslble."  Lord  Campbell,  C  J.,  said: 
"With  regard  to  the  decisions  of  my  Brother 
Coleri^  and  my  Brother  Manle,  with  th« 
greatest  respect  for  them,  I  disagree  with  their 
conclusions."  This  subject  is  discussed  to  tbe 
noto  to  B^.  V.  Baldry,  2  B^elow,  Lead.  OV. 
Gas.  572-680.  and  also  to  8  Am.  ft  Bng.  Bn& 
lAW.  pp.  480-496. 

The  prisoner's  counsel  also  relied  upon 
Bram  v.  U.  S.,  18  Sup.  Ot  182.  The  oplnioo 
In  that  case  was  delivered  by  Mr.  Jostiov 
White.  The  rules  of  law  controlling  the  sub- 
ject, and  the  application  of  them  to  the  facto 
of  a  particular  case,  are  dlffermt  questions. 
The  learned  Justice  does  not  call  to  question 
the  rule  adopted  to  tbe  Bn^lsb  courts,  that 
a  confession  made  by  a  prisoner  to  one  to  an- 
thority  Will  not  be  exduded  from  bebig  re- 
cdved  to  evidence  where  it  is  made  to  appear 
In  tbe  preliminary  tovestigatlon  that  It  was 
not  procured  by  threats  or  Indoced  by  i«o- 
mises  or  advice  having  referemie  to  some  ad- 
vantoge  tbe  prisoner  might  secure  on  a  crim- 
inal prosecution.  Among  tbe  Bnglisb  cases 
dted  are  those  to  which  wane  egression  ap- 
pears which  was  calculated  to  lead  the  prison- 
er to  believe  that  It  would  be  betta  for  him 
to  say  something,  or  are  toe  class  oi  case* 
disapproved  by  Mr.  Taylor.  Beg.  v.  Drew, 
Beg.  V.  Mwton,  Beg.  v.  Fnrley,  1  Oox,  Ot. 
Gas.  76,  and  Beg,  v.  Harris,  were  dted;  It 
cannot  be  said  with  approbatkm,  tot  tbe 
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■earned  Jtutlce  eUtea  that  these  caies  were 
held  to  have  been  erroneoTidy  decided  In  Reg. 
T.  Baldry,  which  he  characterisea  as  the  lead- 
log  caae.  Am  introductory  to  the  citation  of 
American  authorities,  the  learned  Justice  said 
that  in  the  supreme  court  of  the  United 
States  the  general  rule  that  the  confession 
must  be  free  and  voluntary— that  Is,  not  pro- 
duced by  inducements  engendering  either  hope 
or  fear— was  settled  by  the  authorities  re- 
ferred to  in  the  opinion.  The  citations  from 
the  state  courts  are  all  to  this  effect:  "The 
best  thing  yon  can  do  Is  to  tell  all  about  It, 
and  to  tell  who  was  with  you,  and  to  tell  the 
truth,  the  whole  truth,  and  nothing  but  the 
tmth."  "It  wUI  be  better  for  you  to  make  a 
full  disclosure."  "I  don't  think  the  truth  will 
hurt  anybody.  It  will  be  bettor  for  you  to 
come  out  and  tell  all  you  know  about  it,  if 
you  feel  that  way."  "If  you  do  so.  It  will 
go  easy  with  you.  It  will  be  better  for  you 
to  orafesB.  The  door  of  mercy  is  open,  and 
diat  of  Justice  closed."  "The  suspicion  la 
general  agalust  you,  and  you  had  as  well  tell 
all  about  It;  the  prosecution  wfll  be  no  great- 
er. I  don't  expect  to  do  anything  with  you. 
I  am  going  to  send  you  home  to  your  mother." 
"If  you  know  anything,  It  may  be  best  for 
yon  to  tell  It;"  or,  "If  you  know  anything, 
go  and  tell  It,  and  It  may  be  best  for  you." 
"It  will  go  better  with  you  to  tell  where  the 
money  Is.  All  I  want  Is  my  money,  and,  If 
you  tell  me  where  it  la,  I  will  not  prosecute 
you  hard."  "It  will  be  better  for  you  to  tell 
the  truth,  and  have  no  more  trouble  about 
It"  "You  had  better  own  up.  I  was  In  the 
place  when  you  took  it  We  liave  got  you 
down  flue.  This  is  not  the  first  you  hare 
taken.  We  bare  got  other  things  against 
yon  nearly  as  good  aa  this."  "Tou  had  bet- 
ter teU  the  truth."  "It  will  be  better  for  you 
to  confess."  "It  will  be  better  to  teU  the 
ivosecutlng  witness  all  about  It,  and  tliat  the 
officer  thought  the  prosecuting  witness  would 
withdraw  the  prosecution,  or  make  it  as  light 
as  possible."  "If  you  are  guilty,  yon  had 
better  own  up."  "The  best  thing  you  can 
do  Is  to  own  up.  It  will  be  better  for  you." 
"I  belieTe  you  are  guilty.  If  you  are,  you 
had  better  say  so."  "If  you  are  guilty,  I 
would  adrlse  you  to  make  an  honest  confes- 
sion. It  might  be  easier  for  you.  It  is  plain 
against  you."  "Yon  had  as  well  tell  all  about 
It"  These  are  the  iliustratlous  given  from 
the  decisions  of  the  stete  courts.  In  each  of 
these  cases  there  was  language  that  might 
be,  and  in  fact  was,  construed  as  amounting 
to  a  promise  or  advice  that  Induced  the  pris- 
oner to  make  a  statement  in  the  belief  that 
he  w^uld  be  benefited  by  doing  so.  The  sum- 
ming up  of  the  law  on  this  subject  by  Chief 
Baron  Pollock  In  Beg.  v.  Baldry,  quoted  with 
approbation  by  Mr.  Justice  White.  Is  appli- 
cable as  well  to  the  American  as  to  the  Bng- 
liah  cases:  "A  simple  caution  to  the  accused 
to  tell  the  truth.  If  he  says  anything,  has  been 
decided  not  to  be  sufficient  to  prevent  the 
statement  being  given  In  evidence;  and  al- 


though it  may  be  put  that,  when  a  person  Is 
told  to  tell  the  truth,  he  may  possibly  on- 
deretand  that  the  only  thing  true  Is  that  be 
is  guilty,  that  Is  not  what  he  ought  to  un- 
deratand.  He  Is  reminded  that  he  need  not 
say  anytblng,  but  If  he  says  anything,  let 
It  be  true.  It  has  been  decided  that  that 
would  not  prevrat  the  statement  being  re- 
ceived In  evidence,  by  Llttledale.  J.,  In  the 
case  of  Bex  v.  Court.  7  Car.  &  P.  486,  and 
Bolfe.  B..  in  a  case  at  Gloucester  (B^.  r. 
Holmes,  1  Oar.  ft  E.  248);  but,  where  the  ad- 
monition to  speak  the  truth  has  been  coupled 
with  any  eipression  Importing  that  It  would 
be  better  for  him  to  do  so.  It  has  been  held 
that  the  confession  was  not  receivable,  the 
objectionable  worda  being  that  It  wonld  be 
better  to  q>eak  the  truth,  because  they  Im- 
port that  it  would  be  better  for  him  to  say 
something.  Thla  was  decided  In  the  case  of 
Beg.  V.  Gamer,  1  Denlson,  Crown  Caa.  329. 
The  true  distinction  between  the  present  caae 
and  a  case  of  that  kind  is  that  it  Is  left  to 
the  prisons,  as  a  matter  of  perfect  Indiffer- 
ence, whether  he  should  open  his  moutli  or 
not" 

The  caae  on  which  Bram  t.  U.  8.  was  de- 
cided waa  this:  The  charge  against  the  pris- 
oner was  murder  on  shipboard.  Power,  a 
member  of  the  police  department  of  Haiifj^t. 
and  a  detective,  testified  that  after  the  ar- 
rival of  the  ship  at  Halifax,  In  consequence 
of  a  conversation  with  Charles  Brown,  a 
seaman  and  one  of  the  crew,  he  made  an 
examination  of  Bram  in  the  city  hail,  when 
no  one  was  present  besides  Bram  and  the 
witness.  He  testified  that  no  threato  were 
made  In  any  way  to  Bram,  and  no  induce- 
mento  held  out  to  him.  The  witness  was 
then  asked:  "What  did  yon  say  to  him,  and 
he  to  yon?"  The  defendant's  counsel  was 
permitted  to  cross-examine  the  witness  before 
the  court  ruled  upon  the  objection,  and  the 
witness  stated  that  the  conversadon  took 
place  in  his  office,  where  he  h^d  caused  the 
defendant  Bram.  to  be  brought  by  a  police 
officer;  that  up  to  that  time  the  defendant 
had  been  in  the  custody  of  the  police  de- 
partment of  Halifax;  that  the  witness  asked 
that  the  defendant  should  be  brought  to  his 
office  for  the  purpose  of  interviewing  him; 
that  at  his  office  he  stripped  the  defendant, 
and  examined  his  clothing,  but  not  his  pock- 
ets; that  he  told  the  witness  to  submit  to 
an  examluatlon,  and  that  he  searched  him; 
that  the  defendant  was  then  in  custody  and 
did  everything  the  witness  directed  him  to 
do.  The  witness  answered  questions  by  the 
court  as  follows:  "You  say  there  was  no 
Inducement  to  him  In  the  way  of  promise  or 
expectation  of  advantage?  A.  Not  any, 
your  honor.  Q.  Nor  anything  said  in  the 
way  of  suggesting  to  him  that  he  might  suf- 
fer If  he  did  not— that  it  might  be  worse  tw 
him?  A.  No.  sir;  not  any.  Q.  So.  far  as 
you  were  concerned,  it  was  entirely  volun- 
tary? A.  Voluntary,  indeed.  Q.  Mo  InJla- 
ence  on  your  part  exerted  to  persnads  hlai 
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one  way  or  the  otbert  A.  None  wliateTer, 
sir;  none  whatever."  Tbe  defendant  then 
renewed  his  objection  to  the  conTersatlon 
which  had  taken  place  between  Bram  and 
the  witness.  The  objection  was  OTerraled, 
and  the  witness  answered  as  follows: 
"When  Mr.  Bram  came  Into  my  office,  I  said 
to  him:  'Bram,  we  are  trying  to  nnravel 
this  horrible  mystery/  I  said:  *Yoar  posi- 
tion Is  rather  an  awkward  one.  I  have  had 
Brown  in  this  office,  and  be  made  a  state- 
ment that  he  saw  yon  do  the  mnrder.'  Ue 
«aid:  'He  conld  not  have  seen  me.  Where 
was  he?*  I  said:  'He  states  he  was  at  tbe 
whe^*  "Well,'  be  said,  'he  could  not  see  me 
from  there.'  I  aaJd:  'Now,  look  here,  Bram. 
I  am  satisfied  that  yon  killed  the  captain, 
from  aU  I  have  heard  from  Hr.  Brown.  Bnt,' 
I  said,  'some  of  ns  here  think  you  could  not 
have  done  all  that  crime  alone.  If  you  had 
mn  accomplice,  you  should  say  so,  and  not 
have  the  blame  of  this  horrible  crime  on 
your  own  sbonlders.'  He  said:  Well,  I 
think,  and  many  others  on  board  the  ship 
think,  that  Brown  Is  tbe  murderer;  bnt  1 
don't  know  anything  abont  it'  He  waa 
rather  short  In  his  replies."  The  testimony 
•f  the  witness  was  received. 

It  Is  apparent  from  the  opinion  of  the 
teamed  Justice  tbat  he  did  not  regard  the 
altnatlon  of  Bram  at  the  time  inquiry  waa 
made  of  him  as  of  itself  excluding  tbe  con- 
fession, for  he  concedes  that  the  men  fact 
Oat  tbe  confession  was  made  to  a  police  otH- 
eer  whOe  the  accused  was  under  arrest.  In 
«r  out  of  prison,  or  waa  drawn  out  by  ques- 
tions,  did  not  necessarily  render  the  confes- 
sion Involuntary.  AU  that  was  claimed  with 
respect  to  these  f&cts  was  that  such  Imprls-. 
onmrat  or  Interrogation  might  be  taken  Into 
account  In  determining  whether  or  not  tbe 
statements  of  the  prisoner  were  In  fact  ln-< 
4Qced  by  promises  or  threats  that  were  made. 
After  referring  to  the  situation  of  the  prison- 
er, tbe  learned  Justice  adds:  "Moreover,  airide 
from  the  natural  result  arising  from  the  situa- 
tion of  the  accused  and  the  communication 
made  to  him  by  the  detective,  the  conversa- 
tion conveyed  an  express  intimation  rendering 
the  confession  involuntary,  within  the  rule 
laid  down  by  tbe  authorities.  What  further 
was  said  by  the  detective?  '  "Now,  look  here, 
Bram,  I  am  satisfied  that  you  killed  tbe  cap- 
tain, from  all  I  have  heard  from  Hr.  Brown. 
Hot,"  I  said,  "some  of  qb  here  tiilnk  yon 
could  not  have  done  all  tiiat  crime  alone.  If 
yon  bad  an  accomplice,  you  should  say  so, 
and  not  have  the  blame  of  this  horrible 
•rime  on  your  ovni  shoulders." '  But  how 
could  tbe  weight  of  the  whole  crime  be  re- 
moved from  the  shoulders  of  the  prisoner 
as  a  consequence  of  bis  speatdng,  nnless 
bsieflt  as  to  the  crime  and  Its  punishment 
was  to  arise  from  his  speaking?  •  •  • 
Thorn  viewed,  the  weight  to  be  removed  by 
q>eaUng  naturally  imported  a  suggestion  of 
some  benefit  as  to  the  crime  and  Its  punlsb* 
Biait  as  arising  from  maldng  a  statoaent" 


The  decision,  tn  fact,  was  made  bi  snbordina- 
tlon  to  the  legal  rule  contended  for,— that;  to 
disqualify  a  confession  from  being  In  evi- 
dence. It  must  be  obtained  by  means  of 
threats  or  suggestions  of  scune  benefit  or  ad- 
vantage In  tbe  criminal  prosecution. 

It  Is  conceded  that  attanpts  on  the  part 
of  police  officers  to  obtain  a  confession  by 
Interrogation  have  been  reproved  by  the 
courts  as  unfair  to  tbe  prisoner,  but  not  as 
excluding  tbe  confession.  In  all  such  cases 
the  situation  of  the  prisoner  and  the  manner 
in  which  the  confessions  were  obtained  are 
a  legitimate  subject  of  conunoit  before  the 
Jury  as  the  effect  of  the  evidence.  The 
truth  of  Keron's  testimony  in  this  case  was, 
as  wHl  be  seen  presentiy,  practically  conced- 
ed by  the  prisoner.  No  request  was  made 
by  counsel  to  Instruct  the  Jury  to  consider 
bis  testimony  In  the  light  of  the  manner  tn 
which  the  confession  was  brought  about. 
The  facts  upon  which  the  decision  In  Bram 
V.  United  States  was  made  are  entirely  dif- 
ferent from  those  before  the  court  below 
when  Keron's  testimony  was  held  to  be  com- 
pet«it;  The  prisoner  was  brought  out  of  the 
Jail,  and,  In  the  presence  of  public  offldals, 
was  interrogated.  He  was  told  what  Man- 
sbande  had  discloaed,  and  was  asked  If  that 
was  true.  The  blue  pants  were  exhibited, 
and  the  prisoner  was  asked  abont  th^. 
Tbough  this  conduct  of  the  officials  may 
have  been  reprehensible,  and  might  under 
some  drcnmstances  tend  to  Impair  before 
the  jury  tbe  value  of  this  evidence.  It  did  not 
of  Itself  render  it  Ul^ia];  for  out  of  that 
situation  no  Infwence  could  be  drawn  of  any 
tlireat  on  the  part  of  Keron,  or  suggestion 
of  any  baieflt  that  the  prlsonw  might  de- 
rive from  any  statement  be  might  make  la 
the  pending  prosecution.  He  was  repeated- 
ly informed  and  advised  by  Keron,  in  tin 
most  emphatic  manner,  that  he  need  nuke 
no  declaration  or  admission  to  blm;  that  he 
need  not  answer  any  qnestUMi  that  mlg^t  be 
asked  if  he  did  not  choose:  that  he  need 
not  say  anything  at  all  If  he  did  not  want 
to.  The  prisoner  was  at  liberty  to  speak  or 
not,  as  he  taw  fit,  and  his  sUaice  nnder  auch 
circumstances  could  not  be  made  evidence 
against  him.  To  affect  one  person  with  ttie 
stat^ento  of  others,  on  the  ground  of  his 
Implied  admission  of  tlielr  truth  by  silent 
acquiescence^  it  Is  not  enough  that  they  were 
made  In  his  presence  or  even  to  himself;  but 
they  must  also  have  been  made  on  an  oc- 
casion when  a  reply  from  him  might  properly 
be  expected.  1  Tayl.  Bv.  i  814;  Oool  v. 
Kennedy,  12  Mete.  (Mass.)  2SB-28.7',  Donnel- 
ly V.  State,  26  N.  1.  Iaw,  401,  604,  601,  612, 
632,  634.  In  the  case  last  dted,  Mr.  Jus- 
tice Ogden.  delivering  the  opinion  of  this 
court,  discussing  the  question  whether  dec- 
laratiMis  of  the  deceased  tn  the  presoice  of 
the  prisoner,  and  not  contradicted,  should  be 
received  In  evidence,  said:  "If  It  appeared 
that  it  [the  declaration  of  the  deceasedl  was 
made  •  *  •  when  circumstances  eilited 
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wldA  naOtnA.  a  wnflj  Inupedleiit  or  Ib- 
pnqrar,  w  that  fear,  doabti  Us  rights,  or 
a  belieC  tliat  his  secarlty  voiild  be  better 
pDn&oted  b7  sOenoe  tliui  1^  reaponae,  cor- 
emed  Um  at  the  time,  then  the  teattanony 
^onld  not  have  beoi  admitted;  for  the  rea^ 
son  that  the  Jmj,  In  aiudi  eaae,  ought  not  to 
have  been  allowed  to  Infw  anrtblng  agalnat 
the  iirlsoner  fnnn  this  rilenca"  On  some  <tf 
theae  occasions,  Keren  nsed  the  words  that 
whaterer  the  prisoner  said  might  be  nsed 
for  or  agalnat  him.  But,  as  was  said  In  the 
leading  caae  of  Beg.  t.  Baldir.  such  a  state- 
ment made  to  the  prlsonw  could  have  no 
tmdencr  to  Induce  the  prison^'  tto  say  any- 
thing nntroe.  As  was  said  by  Pollock,  O* 
B.,  In  Beg.  t.  Baldry:  'TThe  whtde  effect  of 
fluch  a  statement  made  by  the  officer  was 
tiiat  the  prisoner  was  told  that  wtaaterer  be 
said  would  be  taken  down  and  used  aa  erl- 
dence  In  the  canse;  that  Is,  the  truth  would 
be  stated  on  the  trial"  "If  the  party  has 
made  hla  own  ealenlatlon  of  the  adTantages 
to  be  dcrlTed  fnmi  confessing,  and  there- 
upon  has  confessed  the  crime,  there  is  no 
reason  to  say  tbat  It  ts  not  a  Tobaotaiy  cm- 
fMslon."   1  OreenL  Br.  |  2a0a. 

The  bncden  of  proof  la  on  tbe  state  to  show 
that  tbe  confession  was  Tolantary.  Tbe  pre- 
liminary examination,  wbldi  la  for  the  court, 
comprises  a  mixed  question  of  law  and  fact. 
Hew  "  the  detennbiatlon  of  tbe  question  of 
fact  by  tbe  court  la  a  subject  ot  review  Is 
a  matter  on  which  there  Is  a  conflict  of  de- 
cision. The  rule  laid  down  by  Bfr.  Qreenleaf 
la  aa  fallows:  "This  matter  resting  wholly 
In  tbe  discretion  ot  the  Judge,  upon  an  the 
dreumstances  of  the  caae,  It  is  difficult  to  lay 
down  particular  rules,  a  priori,  for  tbe  gor- 
emment  of  tiiat  dtacretlon.  The  rule  of  law 
appllcaUe  to  all  cases  only  demands  tbat  the 
confession  shall  hare  been  made  rolontarlly, 
without  tbe  ^Uaoce  of  hope  or  fear  by 
any  other  person;  and  whether  it  was  so 
made  is  for  the  Judge  to  determine,  upon 
consideration  of  the  age,  altuatlon,  and  char- 
acter of  tbe  prisoner,  and  tbe  circumstances 
under  which  It  was  made.  Language  suffi- 
cient to  orercome  the  mind  of  one  may  have 
DO  ^ect  upon  that  of  another,— a  considei^ 
ation  which  may  serve  to  reconcile  some 
contradictory  dedslona"  1  Green].  Bv,  |  219. 
This  language  Is  adopted  by  Mr.  Taylor.  1 
Tayl.  Bt.  872.  In  Com.  t.  Piper,  120  Mass. 
185-188,  Mr.  Justice  Morton  states  the  rule 
In  these  words:  "What  a  confession  is  of- 
fered in  a  criminal  case,  and  the  defendant 
objects  that  he  was  Induced  to  make  it  by 
threats  or  promises,  it  necessarily  devolves 
upon  the  court  to  determine  tbe  preliminary 
question  whether  such  Inducements  are 
shown.  And  the  flndlng  of  the  court  upon 
this  question  cannot  be  revised  upon  a  bill 
of  exceptions  unless  It  involves  some  ruling 
in  matter  of  law.  or  the  whole  evidence  Is 
reported  with  a  view  of  submitting  Its  suf- 
fideacy  to  the  appellate  court  If  the  pre- 
siding Judge  ta  satisfled  tbat  thw»  were  ancb 


iDducecsents,  tbe  eopfBaalop  la  to  be  rejected; 
if  he  la  not  aatladed,  tbe  erldence  is  to  be  ad- 
mitted. But,  If  tbere  la  any  oonfllct  4tf  ta» 
ttanmjy  or  room  for  doubt,  tbe  court  will  sub- 
mit this  qnestton  to  the  Jury,  with  inatroe> 
ttons  that,  If  they  are  satiaOed  that  these 
were  such  Indueementa,  they  shall  disregard 
and  reject  the  eonfessKm."  In  State  t.  Oull^ 
10  N.  J.  Law.  181,  182,  <mief  Justice  Bwing 
uses  this  language:  "Whethw,  when  the  oon- 
feaslons  glTen  in  evldoiee  woe  mad^  the 
mind  of  the  prisoner  was  laboring  under  or 
was  freed  frmn  undue  influence?  These  qoen- 
tlons  present  ^ire  Inquiries  ot  fkct  What 
in  point  ot  fact  was  the  actual  state  ot  miod 
of  the  prlBumr?  We  hare  seen  that  tbe 
court  of  oyor  and  terminer  acted  under  a 
eorect  Tiew  of  the  law,  that  they  prosecuted 
their  search  Into  the  facts  on  aotmd  legal 
principles,  and  tbat  tbey  compared  the  facts 
before  them  with  a  correct  legal  standard- 
Now,  Uw  duty  of  this  court,  when  a  refer> 
ence  Uke  tbe  present  Is  made  to  ns  by  that 
tribunal.  la  chiefly  to  examine  and  nvlas  mat- 
ters  of  law.  So,  In  England,  wh&i  the  ad- 
vice of  twelve  Judges  is  required.  We  can- 
not review  a  question  of  fact  with  those  ad- 
vantages possessed  by  the  oourt  before  whom 
ttie  witnesses  have  appeared.  To  pass  In 
Judgment  on  the  conduakms  of  that  court, 
we  ought  to  atand,  if  not  on  sqperior,  at 
least  on  equal,  gnnmd.  Such  a  pc^  of  view 
may  be  obtained  in  the  examlnatlfm  of  legal 
princ^Ies,  but  is  rarely  accessible  In  tbe 
search  of  facta  Hence,  on  this  occasion  we 
might,  atta  an  Investigation  ot  tbo  legal  doe- 
trlnes.  desist  on  this  head  from  further  in- 
quiry. But  after  expressing  as  we  are  bound 
to  dok  a  Just  dtfaen<»  for  the  determination 
of  tbe  court  we  ahall  proceed  to  examine  It 
under  such  Ugbta  as  the  report  of  tbe  case 
affords  ua" 

If  the  accused  c<mtoids  that  the  coafM^on 
was  improperly  obtained,  testimony  on  that 
subject  may  be  Introduced  on  the  bearing  of 
the  preliminary  question.  People  v.  Fox,  121 
N.  Y.  448.  24  N.  B.  923;  Com.  v.  Culver,  12S 
Masa  404.  Persons  other  than  the  witness 
by  whom  it  la  ptapoteA  to  prove  the  confes- 
sion being  present,  their  testimony  may  be 
offered,  with  a  view  of  contradicting,  explain- 
ing, or  showing  that  the  confession  was  su 
obtained  that  it  should  l>e  either  extiuded. 
or,  if  received,  tbe  Jury  should  be  instructed 
to  disregard  It  If  there  be  a  conflict  of  evi- 
dence as  to  whether  tbe  confession  was  or 
was  not  voluntary.  If  the  court  decides  tbat 
It  is  admissible,  the  question  may  be  left  to 
the  Jury,  with  the  direction  that  tbey  ahould 
reject  It  If,  upon  the  whole  evidence,  they 
were  satisfled  that  it  was  not  the  voluntary 
act  of  the  defendant  Wilson  v.  U.  8.,  162 
n.  S.  S13,  16  Sup.  Ct  895;  Hopt  v.  People, 
110  U.  S.  574r^  4  Sup.  Ct  202.  In  State 
V.  Guild  the  trial  court  had  submitted  to  the 
consideration  of  the  Jury  the  circumstances 
under  which  the  confessions  were  obtained, 
with  the  Instruction  that  it  was  their  tmdnass 
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to  cosBlder  ttw  confcMkms  with  rem»eet  to 
the  mamet  In  wblcb  tbey  were  oMatned;  and 
it  they  were  sot  satisfied  that  the  canfeaslona 
were  made  fmly  aad  oadeiataiuUDgly,  and 
wholly  free  fnui  any  «ipectation  of  benedt 
raised  by  hoipe  and  piomlfWB,  It  was  their 
duty  to  reject  them  from  tbelr  minds,  and 
not  to  make  than  the  foundatloo  ot  th^  ver- 
dict. This  mode  of  submlttins  the  question 
was  appfored  1^  ttie  eovrt  la  Bute  t. 
Aaron.  4  N.  I.  Law.  231,  State  t.  GhiUd,  10 
N.  J.  Law,  1)83.  and  State  t.  Brooks,  80  M.  J. 
Law,  356,  the  deeWoBS  were  maOe  on  a  case 
certlfled,  asking  the  sopreme  coin  t  tat  its  ad- 
visory c^UnloB.  The  Donnelly  Case  was  on 
error,  and  the  question  than  related  to  the 
admissloii  of  a  declaration  of  the  deceased  in 
the  presence  vt  the  prisoner.  The  act  of  18M 
a  <2eii.  Bt  p.  UM)  la  oompnfacnalTe  eneucli 
to  iBt^ide  an  ^o^tioii  ot  this  ctiaractw. 
But,  in  whatever  way  the  findlnc  of  the  txlai 
conrt  of  the  qmestioB  at  fact  comes  np  for 
review,  its  finding  will  not  be  sat  aside  uniess 
ttie  erideoee  on  Its  face  does  not  support  the 
comdnaloB  cm  which  the  trial  court  hased  its 
JndsnKnt.  Wor,  etc,  t.  Tallmao,  60  N.  J. 
Law.  238^  37  AtL  1026;  Toorhis  r.  Xerhuxks, 
SO  N.  J.  Law,  MT.  18  AtL  sai;  Blackford 
<3asU(ht  Oo..  43  N.  J.  I«w.  438-MO:  John- 
aom  T.  Annrine^  42  N.  J.  Xmw,  4SL  Zbe 
proof  was  clear  that  no  threabi  or  promlssB 
were  madi^  or  flven  a  suBSWtieo  that  Ihe 
prlsoaer  wciild  be  beneMed  by  maklqc  a  con- 
fession.  To  repeat  the  laagbaae  of  Obtef 
Bason  PoUock:  "It  was  left  to  the  prisoner, 
as  a  matter  of  perfect  indiffieKBce,  whether 
be  ebauld  open  his  mouth  or  not"  "If  the 
prlscmor  made  his  own  caleulatloB  the  ad- 
Tantages  to  be  4wlT«d  IsesB  ceofcasinc,  and 
tbereopon  confessed  0»  crime,  thete  Is  no 
reason  to  say  that  it  is  not  a  nduitary  aaar 
feeslon.**   1  QseenL  Br.  f  200^. 

The  oonfeealan  was  prcpex^  admitted  in 
«rIdaBee. 

These  is  another  eoaaldecatloD  that  Is  not 
to  be  dlsrsBaiided.  Osr  the  hsarlag  of  exeep- 
tlons  taken  to  the  admiselon  of  erldence,  ttte 
coDEt  wiU  also  look  at  the -entire  reeotd.  This 
la  conaplcneiiB^  the  case  on  writs  ef  error 
controlled  by  the  act  of  May  0,  IfiM.  which 
proTidea  **that  the  mitln  record  of  tin  pro- 
ceeding had  ivon  the  trial  of  any  criminal 
cause  may  be  returned  ttie  plaiatiiE  bi 
error  therein  with  the  writ  of  ema-.  aad  when 
80  returned  shall  form  a  part  thereof,  and 
on  the  argument  such  entire  record  shall  be 
coDsidered  and  adjudged  by  the  appellate 
court;  and  if  It  appear  from  such  record  that 
the  plaintiff  in  carror  on  the  trial  tielow  suf- 
fered manlfaat  wrong  or  iaivxj,  whether  by 
rejection  of  tcsthnooy  or  In  the  charse  made 
CO  the  Jury,  or  in  the  denial  of  any  matter 
by  auch  oourt,  which  was  a  nutter  of  dis- 
cretion, or  «pon  the  evldwoe  adduced  upon 
the  trial,  tbe  appeilate  court  ahall  remedy 
«uc4i  wrong  or  injury  and  give  Judgment  ac- 
cor^ngly,  and  ordjr  a  new  trlaL"  1  Ovn. 
3L  p.  1164,  i  170.  The  return  to  tlm  writ 
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is  of  the  taidictment,  with  aU  things  touchli^ 
ttte  same,  including  the  entire  pDoeeedlngs  had 
upon  tbe  trial,  and  is  so  certilfled  by  the  trial 
court  The  court.  «>  bearing  orimiaal  cases, 
is  required  by  this  statute  to  k>ok  at  the  en- 
tire record  of  the  prooeedings,  and  is  author- 
ised to  reverse  the  Jn^nment  and  grant  a  new 
trial  only  where  It  appears  from  tbe  entire 
record  of  the  prooeedings  tlut  tJie  idaintlfl  in 
error  sostalned  manifeort  wrong  or  Injm?. 

Blohr  and  Smith,  who  were  psesettf  at  tbe 
tnterriew  of  Kerc*  with  the  pidBoner,  wen 
called  as  wttnessss  on  t»balf  of  the  prisoner. 
They  were  interrogated  with  respect  to  ad- 
missions made  by  Uanstiande  tbat  he  Btmek 
the  blow  that  klUed  the  deoeased.  Mettfaer 
of  tliese  wltneases  was  eumlned  by  the  de- 
fendant with  Bcspeet  to  tte  interview  sC 
Kenm  vMi  the  prisoner  in  wUch  the  «ob- 
temlaam  were  made.  Nor  did  the  prisoner  In 
bis  examination  controvert  the  testimony  of 
Eeron  with  regard  to  the  statemenls  made 
by  him  to  Kenm.  The  reason  upon  wUdi  a 
ooofiBSrioa  la  reijected  It  that  ttw  ^isonir 
may  haw  Iwen  indneed  by  the  prasstire  of 
hope  or  ttar,  indneed  promises  or  threats, 
to  make  a  oonCession  tliat  is  nntme.  Com.  v. 
Ifofcy.  1  Oray,  482,  483;  Oom.  t.  ToeloBr- 
mac  10  Gray,  178-101;  1  OrsenL  Bv.  |  231. 
Here  no  promlsn  or  thseats  wm  mate;  ana 
the  prisoner,  on  Ua  oxami  nation  as  a  witness 
ia  Ua  own  behalf,  by  his  sflence  when  he 
was  oaUed  npcm  to  speak,  and  by  bis  refusal 
to  iM  ansB^eaamined  vrlth  reqp«et  to  his  oon- 
nectlMi  witb  the  crime,  conceded  that  bla 
statemmito  to  Kenm  were  true.  If  mcnas 
were  employed  by  Kenm  that  were  vepre- 
laearible,  tbat  fact  wtadd  only  Justify  com- 
menta  befon  the  Jmy  as  tending  to  Impair 
the  cnsdlt  to  Iw  given  to  Keimn*B  tesihnony, 
or  as  tending  to  shew  tibe  untrutfafidneM  of 
the  eonteaslgiL  "Ko  lasne  on  that  snliiJect  waa 
praaented  to  the  jury.  Add  to  that  the  flnd- 
ing  of  the  trial  oonrt  on  oompetnt  and  pef- 
tinent  evidBttoe  of  the  psellminary  qneatton 
on  which  the  legality  of  the  testimony  de- 
pended, wltfaotft  any  evidence  tending  to  dis- 
credit i3tm  ibiding,  and  It  is  difflonit  to  per- 
ceive on  what  ground  consistent  with  reason 
«r  with  the  due  administration  of  Justiee  the 
confession  sbould  now  be  set  aslda  Ite  eon- 
fesekm  was  properiy  racelved  to  evldeBK»  at 
the  time  it  was  offered;  bat,  If  there  had  been 
any  scruide  on  that  subject  a  reversal,  upon 
a  consideration  ctf  tbe  entire  recOTd  of  tbe 
proceedings  at  the  trial,  would  not  be  Jua- 
tlfled. 

The  remaining  asslgmnenC  of  mor  ia  upon 
an  exception  taken  to  tbe  Judge's  charge  with 
respect  to  tbe  respective  functtona  of  the 
court  and  tbe  Jury  in  Uie  trial  of  criminal 
caees.  The  prisoner's  counsel  oootmded  that 
the  Jury  were  Judges  of  the  law  aa  well  aa 
of  tlie  facts.  The  Judge  declined  to  so  In- 
struct the  Jury,  and  gave  aa  instroctlon  in 
thf'se  words:  "The  credibility  of  witnesses 
an<l  the  ranclnsions  of  fact  which  you  will 
draw  from  tlie  evidence  are  questions  which 
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yoa  mnBt  settle.  The  law  of  the  case  yon 
must  take  from  the  court  If  the  court  lays 
dowa  the  law  Incorrectly,  the  defendant  will 
have  his  remedy  by  appealing  to  a  higher 
court  But,  If  Jurors  disregard  the  law  as 
laid  down  by  the  court  the  administration  of 
Justice  would  soon  become  a  mockery,  and 
no  man  would  be  safe  In  hia  person  or  prop- 
erty." By  the  common  law  there  was  a  dis- 
tinction between  the  rights  of  Jurors  In  a  cItU 
and  In  a  criminal  case.  In  a  civil  ease. the 
Jury  rendered  a  verdict  In  violation  of  law, 
they  were  liable  to  be  punished  by  an  attaint. 
The  procedure  by  attaint  lay,  not  only  If  the 
verdict  were  false  In  fact  but  even  if  It  were 
false  In  Iftw,  though  true  In  fact  because  It 
was  considered  that  they  ought  either  to  fol- 
low the  direction  of  the  Judge  or  return  a 
special  verdict,  on  which  there  was  no  at- 
taint. S  Reeve,  Eng.  Law,  304  (Flnlason's 
note).  Consequently,  In  civil  cases.  Jurors 
resorted  to  the  expedient  of  finding  the  facts 
specially  In  the  form  of  a  special  verdict 
leaving  the  final  decision  of  the  case  to  the 
court.  In  criminal  cases  the  Jury  had  a  right 
to  find  a  general  verdict  compounded  of  the 
law  and  fact  without  being  liable  to  punish- 
ment by  a  writ  of  attaint  In  this  respect 
only  was  there  a  distinction  between  a  Jury 
In  a  civil  case  and  a  Jury  In  the  trial  of  a 
criminal  case;  the  court  directing  the  Jury  In 
both  cases  on  matters  of  law,  leaving  to  the 
Jury  the  determination  of  the  matters  of  fact 
As  early  as  10  Hen.  VII.,  Herle,  J.,  is  re- 
ported as  saying:  "Hereby  It  appeareth  that 
it  Is  the  office  of  the  Judges  to  instruct  the 
grand  assize  or  Jury  in  points  of  law;  for,  as 
the  grand  assize  or  other  Jurors  are  triors  of 
the  matters  of  fact,— *ad  questjones  factl  non 
respondent  Judlces.'— so  *ad  questlones  Juris 
noo  respondent  Juratores.'  And,  accon^lng^ 
ly.  the  Judge  In  that  case  directed  the  grand 
assize,  namely.  If  they  found  that  etc.; 
wherefore  Judgment  final  was  awarded."  Co. 
Lltt  29ea,  295b.  In  Com.  v.  Anthes,  K  Gray, 
18&-219,  Chief  Justice  Shaw,  speaking  for  the 
majority  of  the  court  said  that,  up  to  the 
period  of  the  separation  of  the  colonies  from 
England,  the  fundamental  definition  of  trial 
by  Jury  depended  upon  this  universal  maxim 
without  any  exception. 

It  Is  not  proposed  to  discuss  this  subject  at 
length.  That  has  been  done  In  opinions  of 
great  ability  and  research  by  Mr.  .Tustlce 
Harlan,  speaking  for  the  majority  of  the 
court,  and  Mr.  Justice  Gray  In  a  dissenting 
opinion.  The  decision  of  the  court  In  that 
case,  delivered  by  Mr.  Justice  Harlan,  and 
concurred  In  by  the  majority  of  the  court 
was  that  in  the  courts  of  the  United  States 
It  was  the  duty  of  the  jury  In  criminal  cases 
to  receive  the  law  from  the  court  and  apply 
it  as  given  by  the  court,  subject  to  the  con- 
dition that  by  a  general  verdict  a  Jury  of  ue- 
cesslty  determines  both  law  and  fact  as  com- 
pounded In  the  Issue  submitted  to  them  In  the 
particular  ease.  Sparf  v.  U.  S..  156  U.  S.  61, 
lA  Sup.  Ct  278.    This  decision  was  rested 


upon  the  common  law  as  established  In  Bug- 
land  before  the  separation  of  the  colonies 
from  the  mother  country.  In  this  exposition 
of  the  common  law  we  concur,  and  for  this 
reason,  in  our  Judgment  the  law  of  this  state 
is  In  conformity  with  the  decldon  of  the  fed- 
eral court  Mr.  Justice  Gray  dissented  from 
this  Judgment,  and  his  dissent  was  concurred 
in  by  Mr.  Justice  Sblraa  In  his  opinion. 
Mr.  Justice  Gray  refers  to  the  law  of  this 
state  on  this  subject  as  apparently  unsettled. 
He  refers  to  an  act  contained  In  the  provin- 
cial laws  of  this  state,  wherein  It  was  en- 
acted that  the  trial  of  all  canses,  dvll  and 
criminal,  shall  be  heard  and  decided  by  the 
verdict  of  12  honest  men  of  the  neighbor- 
hood; "that  there  shall  be  in  every  court 
three  Justices  or  commissioners,  who  shall 
sit  with  the  twelve  men  of  the  neighborhood, 
with  them  to  hear  all  causes,  and  to  assist 
the  said  twelve  men  of  the  neighborhood  hi 
case  of  law;  and  that  they,  the  said  Justices, 
shall  pronounce  such  Judgment  as  they  shall 
rec^ve  from,  and  be  directed  by,  the  said 
twelve  men.  In  whom  only  the  jui^ment  re- 
sides, and  not  otherwise;  and,  in  case  of 
their  neglect  and  refusal,  that  then  one  of 
the  twelve,  by  consent  of  the  rest  pnmoDnce 
their  own  Judgment  as  the  Justices  should 
have  done."  Leaming  &  8.  Laws,  pp.  396- 
89a 

By  the  grant  of  Charles  II.,  of  March  12. 
1664,  the  soil  comprised  within  the  province 
of  New  Jersey  was  granted  to  James,  Duke 
of  York,  afterwards  James  II.,  together  with 
the  rights  of  sovereignty.  James,  by  a  grant 
made  June  24th,  In  the  same  year,  granted 
the  territory  to  Berkeley  and  Carteret,  to- 
gether with  the  same  rights  of  sovereignty  he 
had  acquired  by  his  grant  Under  this 
grant,  Berkeley  and  Carteret  became  lords 
proprietors  of  the  province  of  New  Jersey; 
and  a  government,  consisting  of  a  governor, 
a  council,  and  a  general  assembly,  was  es- 
tablished In  the  province.  In  all  rrapects  un- 
der the  control  of  the  proprietors,  Carteret 
being  the  first  governor.  The  province  hav- 
ing been  conquered  by  the  Dutch,  and  restor- 
ed to  the  English  crown  by  the  treaty  of 
peace,  Charles,  by  letters  patent  dated  Judp 
29,  1674,  renewed  his  grant  to  James;  and 
James,  by  his  grant  of  the  29th  of  July,  1674, 
renewed  his  grant  to  Berkeley  and  Carteret 
the  provincial  government  being  continued  as 
above  mentioned,  Carteret's  commission  as 
governor  being  renewed.  Other  persons, 
namely,  William  Penn,  Gawn  Lawry,  and 
Nicholas  Lucas,  having  acquired  an  Interest 
in  the  grant  by  a  qulntipartlte  deed,  made 
July  1,  1876,  partition  was  made  of  the  prov 
ince  Into  two  parts,  to  be  called,  respectively. 
"E^st  Jersey"  and  "West  Jersey,"  Carteret 
retaining  East  Jersey,  and  Penn  and  his  ae- 
Boclates  West  Jersey.  After  this,  each  divi- 
sion had  Its  own  council  of  proprietors  and 
house  of  assembly,  the  functions  of  which 
were  wholly  distinct.  The  act  referred  to 
by  Mr.  Justice  Gray  waa  {w^sed  t>y  the  a»- 
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sembly  of  West  Jersey  at  the  session  of  1681. 
It  is  BtibBtantlally  the  Bame  aa  la  contained 
En  chapter  19  Of  the  Ckmcesslona  and  Agree- 
mentB  of  the  E^roprletwa  of  West  Jersey. 
The  act  had  no  application  to  Bast  Jersey. 
The  conrtB  In  East  Jersey,  aa  established  by 
the  assembly,  were  county  courts,  Jastlces* 
courts,  and  courts  of  common  right;  the 
latter  being  the  supreme  court,  harlng  juris- 
diction of  all  matters,  causes,  and  cases,  cap^ 
Ital,  criminal,  cases  of  eqolt7>  and  cases  tri- 
able at  common  law.  The  procedure  In  tba 
court  <^  common  right  was  left  to  be  regu- 
lated by  the  common  law,  widi  no  semblance 
of  the  features  contained  In  the  act  relating 
to  courts  in  West  Jersey,  and  with  no  pro- 
vision with  respect  to  trial  by  Jury,  except 
that,  where  matters  of  fact  were  disputed, 
the  should  be  found  by  the  Terdlct  of 
twelve  men,  "as  it  ought  of  right  to  be  done 
by  the  c<Hnmon  law."  Tbe  anomalous  pro- 
cedure under  the  act  of  the  WeBt  Jersey  as- 
sembly having  no  affinity  with  common-law 
methods,  and  the  act  being  In  force  only  In 
one  division  of  the  province,  it  cannot  be  in- 
voked as  an  exposition  of  the  common  law 
as  recognized  In  this  colony  with  respect  to 
the  relative  rights  and  duties  of  the  court  and 
Jury  in  criminal  cases. 

The  govemmMit  by  the  board  of  proprie- 
tors being  unsatisfactory  throughout  the 
province,  tba  power  of  the  crown  to  trans- 
fer to  individuals  the  sovereign^  in  its 
colonies  was  denied  In  the  mother  country, 
and  the  title  of  the  proprietors  to  the  son 
was  disputed  by  the  settlers.  In  May, 
1701,  the  Inhabitants  of  West  Jersey  peti- 
tioned the  king  to  be  taken  under  the  imme- 
diate government  of  the  crown.  In  July  of 
the  same  year,  the  Inhabitants  of  East  Jersey 
presented  a  similar  petition.  These  petitions 
were  referred  to  the  lords  of  trade,  who  rec- 
ommended that  a  trial  sbould  be  had  upon 
a  feigned  Issue,  whereby  the  claim  of  the  pro- 
prietors to  the  right  of  government  might  be 
determined.  2  N.  J.  ArchlTes,  380,  394,  420. 
Discoiiraged  In  their  efforts  to  establish  a 
government  In  the  province,  and  desiring  to 
save  so  mnch  of  the  grant  as  vested  title  to 
the  soil,  the  proprietors,  by  an  Instrument  of 
surrender,  of  April  16,  1702,  surrendered  and 
yielded  up  to  the  crown  all  their  powers,  au- 
thorities, and  privileges  concerning  the  gov- 
ernment of  the  two  provinces,  or  either  of 
them,  or  of  the  lohabltants  thereof,  reserving 
to  themselves  the  title  to  the  soil.  This  sur- 
render was  accepted  by  the  crown.  The  re- 
sult was  the  consolidation  of  the  two  dlvl< 
slons  of  East  and  West  Jersey  Into  and  under 
one  government,  with  one  governor  and  one 
general  assembly  for  the  enactment  of  laws. 
The  first  governor  appointed  after  the  sur- 
render was  Lord  Combury.  In  the  commis- 
sion issued  to  him  It  was  declared:  "And  we 
do  further  give  and  grant  unto  you  full  pow- 
er and  authority,  with  the  advice  and  consent 
of  our  said  council,  to  erect  constitute,  and 
establish  snch  and  so  many  courts  of  Jndlca- 


tnre  and  public  Justice  within  our  s^d  prov- 
ince under  your  government  as  yon  and  they 
shall  think  fit  and  necrasary  for  the  hearing 
and  determining  of  all  causeB,  as  well  crim- 
inal as  civil,  according '  to  law  and  equity, 
and  for  awardli^  execu^n  thereupon,  with 
all  reasonable  and  necessary  powers,  author- 
ities, fbes,  and  privileges  belonging  unto 
them."  Under  the  power  to  create  courts 
contained  In  Lord  Oombnry's  commission, 
whldi  was  substantially  retained  In  the  com- 
missions of  his  snccessors,  several  ordinances 
were  ISBued,  eacb  entitled  "An  ordinance  for 
the  establishment  of  courts  of  Judicature." 
By  these  ordlnaiues  the  following  courts 
were  established:  Justices'  courts,  having 
cognizance  of  civil  cases  to  the  value  of  fOrty 
shillings;  courts  of  general  sessionB  of  the 
peace;  courts  of  common  pleas,  having  power 
and  jurisdiction  to  try  and  determine  all  ac- 
tions and  causes  ot  action  and  all  matters 
and  things  triable  at  common  law,  of  what- 
ever nature  and  kind  soever;  a  supreme 
court,  having  cognizance  of  all  pleas,  civil, 
criminal,  and  mixed,  as  folly  and  amply,  to 
all  intents  and  purposes  whatsoever,  as  the 
courts  of  queen's  bench,  common  pteas,  and 
exchequer  of  England  have  or  ought  to  have, 
with  Jurisdiction  over  the  prerogative  writs 
of  certiorari,  habeas  corpus,  and  writs  of 
error;  and  the  conrt  of  chancery;  the  court 
of  errors  and  appeals,  consisting  of  the  gov- 
ernor and  council,  having  been  established  by 
tiie  InstmctlonB  to  Lord  Combury.  Field's 
Provincial  Courts,  pp.  257-302;  N.  N.  J. 
Law,  Append.  1;  19  N.  J.  E^q.  Append.  S77. 
By  the  surrender  of  the  sovereignty,  and  the 
acceptance  of  It  by  the  crown,  the  grants 
and  concessions  made  by  the  proprietors  dnr> 
Ing  the  period  of  their  government  came  to 
an  end;  and,  when  courts  were  established 
by  ordinances  under  the  authority  of  the 
crown,  the  courts  that  theretofore  had  l>een 
established  were  abolished.  The  ordinances 
made  no  provision  for  the  practice  and  pro- 
cedure to  be  followed  In  these  courts,  other 
than  In  the  Justices'  courts.  In  that  respect 
these  courts  were  left  to  be  governed  by  the 
practice  and  procedure  of  the  corresponding 
courts  in  England,  and  according  to  the 
course  of  common  law,  which  our  ancestors 
brought  with  them  from  England,— their  birth- 
right, their  Inheritance.  Field,  p.  15.  And 
the  first  constitution  of  this  state,  adopted 
July  2, 1776  (article  22),  provides:  'That  the 
common  law  of  England,  as  well  as  so  much 
of  the  statute  law  as  has  heretofore  been 
practiced  In  this  colony,  shall  remain  in  force 
until  they  shall  be  altered  by  a  future  law  of 
the  legislature,  such  parts  only  excepted  as 
are  repugnant  to  the  rights  and  privileges  con- 
tained In  this  charter,  and  that  the  inestima- 
ble right  of  trial  by  Jury  shall  remain  con- 
firmed as  part  of  the  law  of  this  colony  with- 
out repeal  forever."  The  concluding  para- 
graph of  this  constitutional  provision  retains 
and  confirms  the  Institution  of  trial  by  jury  In 
civil  as  well  as  In  crhulnal  cases.   No  ImpH- 
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•::stio«  ariees  from  tbU  language  of  a  pur- 
voae  4**  «iilarge  the  poTrers  of  Jurors  In  edtiier 
^Ml  -or  <xtiniiuil  cases  from  what  they  were 
4it«aiDmoa  law,  or  to  obliterate  the  line  tbat 
%tr  ^  -eouuDoa  law  separated  the  f oncttons  of 
Jury  iSrom  tbose  of  the  court  The  oyer 
tezmloer,  as  a  court  of  crlmloal  juris- 
^Brfton,  was  established  In  West  Jersey  in 
iUSB,  and  was  re-established  by  the  act  of 
Kwcmber  27,  17&4.  Pat.  Laws,  157.  The 
voctlce  and  procedure  of  all  these  courts  of 
^■r  state  continue  to  this  day  to  be  regulated 
the  coMmoa  law,  with  the  exception  of 
■macSb  Acts  of  the  legislature  as  reg:iilate  the 
vcactice  and  to  some  extent  modify  the  Ju- 
■iadiotloti  of  some  of  these  courts.  None  of 
41k  iaUer  statutory  proTiskais  has  any  xel- 
*mi>cy  to  the  subject  now  under  consldera- 
«faa. 

■In  Bncland  the  rights  of  jurors  on  the  trial 
mt  «B  iDdlctment  became  the  subject  of  much 
«vitn>Ter8y,  but  that  controversy  concerned 
mHj  prosecutions  for  libel.  The  controversy 
«oamuenced  in  1770,  with  the  direction  of 
Wjord  Mansfield  to  the  Jury  In  Bex  v.  Wood- 
Call,  S  Burrows,  2666-2009,  which  was  an 
iBCoimation  for  pubUsbing  a  seditious  llbeL 
Oa  the  trial,  Lord  Mansfield  directed  the 
Jht  to  consider  whether  all  the  innuendoes 
and  all  the  applications  to  matter  and  per- 
aans  made  by  the  Information  were.  In  their 
.Sadgmeot,  the  true  meaning  of  the  paper,  and 
«kat  if  they  agreed  with  the  information,  and 
%e!Ueved  the  evidence  as  to  the  publication, 
<h«y  ehonld  find  the  defendant  guilty;  that 
whether  the  paper  wu  In  law  a  llb^  was 
»  questton  of  law,  upon  the  face  of  the  ree- 
■pfl.  '^i:^  Jury  found  the  defendant  guilty 
mt  %/tlMiXtag  and  publishing  cmly.  The  ver- 
4Bct  was  set  aside,  on  the  ground  that  it  was 
ambiguous  and  uncertain,  but  the  charge 
«C  Lord  Mansfield  was  sustained  by  ttie 
wlwle  court  The  effect  of  this  charge  was 
^  withdraw  from  the  Jury  that  part  of  the 
ateeusation  which  was  embodied  in  the  ai- 
lesfttion  that  the  publication  was  dooe  wllU 
■oQy  and  mallclonsly.  Tbe  struggle  was  re- 
aomed  In  Bax  t.  Shipley,  4  Doug.  73.  known 
as  the  "Dean  of  St  Asaph's  Oase"  (17»4). 
Tke  defendant  wu  Indicted  for  Ubd.  Bul- 
Mm,  In  summing  up,  told  the  Jury  that 
ttece  were  only  two  questions  fw  dielr  con- 
aAAeratton,  namely,  the  fact  of  the  publica- 
nnd  the  truth  of  the  Innuendoes;  for 
whether  the  publication  w«e  or  were 
t  Ubel  was  a  matter  for  the  conaidera' 
L-of  4be  court,  appearing  upon  the  record, 
f  ^yry  found  the  defendant  guilty  of  pub- 
■Uhlng,  but  whethK  a  libel  or  not  they  did 
■•t  find.  The  case  coming  before  the  full 
tench,  the  opinion  of  the  court,  delivered  by 
XjKd  Mansfield,  affirmed  the  correctness  of 
<he  swUnCi  uid  contended  that,  under  the 
laHwHltiea,  aocfa  had  been  the  established 
VBMtice.  In  Bex  t.  Withers,  3  Term  B.  428, 
SMid  Kenyoa  gave  the  same  directions  to  the 
jBCr.  The  OToneous  feature  of  this  mode  of 
iwatructlon  to  Juries  insisted  upon  waa  two- 


fold: First,  tbat  it  withdrew  from  the  Jury 
the  determinatioD  of  a  question  of  fact, — the 
Intention  with  which  the  publication  was 
made;  and,  secondly,  that  It  derived  the 
jury  of  the  right  to  render  a  general  verdict 
compounded  of  law  and  fact  as  in  other 
criminal  cases.  In  the  Dean  of  St  Asaph's 
Case,  Mr.  Justice  Wllles,  dissenting,  declar- 
ed: "In  the  first  place,  I  conceive  it  to  be 
the  law  of  this  country  that  the  jury,  upon 
a  plea  of  not  guilty,  or  upon  the  general  is- 
sue upon  an  Indictment  or  Information  for  a 
Ubel,  have  a  constltutlouai  right,  if  they 
think  fit,  to  examine  the  innocence  or  crimi- 
nality of  the  paper,  notwlthstandhig  there  is 
sufficient  proof  given  of  the  publication. 
Secondly,  I  conceive  it  to  be  the  law  that  if, 
upon  su<^  azaminatlon,  the  Jury  should,  con- 
trary to  the  judge's  direction,  acquit  the  de- 
fendant generally,  such  a  jury  are  not  liable 
either  to  attaint  flue,  or  Imprisonment;  nor 
can  this  court  set  aside  the  verdict  of  de- 
liverance by  a  new  trial  or  by  any  other 
means  whatsoever."  It  will  also  be  observ- 
ed that  lu  the  memorable  debate  on  this 
subject  in  the  house  of  lords,  the  first  and 
most  prominent  question  propounded  to  Lord 
Mansfield  by  Lord  Camden  was  this:  "Does 
the  opinion  mean  to  declare  that  upoo  the 
general  Issue  of  not  guilty  In  the  case  of 
a  seditious  lit>el,  the  jury  have  no  rl^ht  by 
law  to  examine  the  innocence  or  criminality 
of  the  paper,  if  they  think  fit  and  to  form 
their  verdict  upon  such  examination?"  And, 
in  the  course  of  the  debate.  Lord  Camden 
said  he  would  venture  to  affirm,  and  should 
not  be  afraid  of  being  contradicted  by  any 
professional  man,  that  by  the  law  of  Eng- 
land as  It  now  stood,  the  jury  bad  a  right 
In  deciding  on  the  libel,  to  Judge  whether  it 
waa  criminal  or  not,  and  Juries  not  only 
posses  sod  that  rlfbt,  but  they  had  exovlsed 
It  in  Tariotts  Instances.  Lord  Campbell,  in 
commenting  on  Lord  Mansfield's  doctrine 
wltb  respect  to  the  tawue  Involved  In  the 
trial  of  an  (ndictment  tor  Ubel,  said  that  it 
rested  njfom.  the  transparent  fallacy  tbat 
whether  a  paper  amounts  to  a  libel  or  not  is 
Invariably  a  pure  question  of 'law.  2  Camp. 
Oh.  Just  pp.  804.  372,  412. 

The  Dean  of  St  Asaph's  Case  was  decided 
In  1784;  Bex  T.  Wlthen  In  178»;  and  ta  1791 
a  declanatory  act  known  as  the  "Fox  Ubel 
Act"  was  Introdoced,  and  w*a  passed  In 
17S2  (S2  Geo.  UL  &  ec^  Thta  act  waa  pass- 
ed after  our  Berolutlon.  The  act,  though 
in  form  declaratory  of  the  common  law.  Is 
not  obligatory  upon  us;  for,  when  the  power 
of  parliament  to  legislate  for  this  country 
ceaaed,  Ita  jfowex,  by  a  retroapectlve  act  to 
declare  the  state  of  the  oommon  law  ot  Eng- 
land during  the  oolODlal  period,  also  ceased. 
The  purport  ta  that  statute  la  that  on  every 
such  trlalr^thftt  la,  on  an  Indictment  tor  li- 
bel—the jury  may  give  a  general  rerdlct  of 
guilty  or  not  guilty  upon  the  whole  maner 
put  at  issue  upon  the  indictment  or  Infor- 
mation, and  shall  not  be  required  or  direct- 
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ed  by  the  court  or  judge  to  find  the  defend- 
ADt  gnllty  merHy  on  the  proof  of  the  publi- 
cation by  the  defendant  of  the  paper  char- 
ged to  be  a  Ubel,  and  of  the  sense  ascribed 
to  the  same  in  the  Indictment  or  Information; 
that  on  every  such  trial  the  court  or  Judge 
shall,  in  his  discretion,  give  his  opinion  and 
directions  to  the  jury  of  the  matter  In  lasue 
between  Uie  king  and  the  defendants  in  lllce 
manner  aa  In  other  criminal  cases.  6  Slrana' 
St  203.  In  commeBtlng  oo  this  statute  and 
the  dedsiona  that  preceded  it,  Ix)rd  Black- 
burn said:  "It  seems  to  me  dear  that, 
whilst  Lord  Mansfield  held  that  the  ques- 
tion of  libel  or  no  Ubti  was  one  exclusively 
for  the  court,  WiUes,  3.,  held  that  it  was 
also  a  question  for  the  Jury,  but  he  did  not 
hold  it  to  be  a  question  exclusively  for  the 
Jury.  On  the  coatrary,  whilst  hatding  that, 
tf  tiN  Jury  found  tbe  defendant  not  gnllty, 
it  was  cQUfdusive  in  his  favw,  h«  exprecsly 
held  that  after  a  verdict  of  gnUty  It  still  was 
competent  for  the  defendant  to  Ukka  Hie  opin- 
ion of  the  court  as  to  whetho*  the  publica- 
tion was  Ubeioos  or  not"  Bat  Lord  Black- 
bnm  adds:  "It  Is  ne  longer  material  wheth- 
er Lord  Mansfield  or  WUles,  was  right  In 
his  view  of  the  law  as  It  stood  in  1784,  for 
by  32  Geo.  III.  [chapter  60]  it  li  enacted,  by 
the  first  section,  what  tbe  law  shall  be  tn  the 
fatnre.  The  legislature  has  adopted  almost 
the  words  and  quite  the  substance  of  that 
part  of  Wllles,  J.'s,  iodgmaot  whidi  I  have 
first  quoted;  and  from  that  time  there  can 
be  no  donbt  that  a  defendant  cannot  be  con- 
victed of  Ubel  unless  the  jury  find  that  tbe 
tendency  of  the  pubticatioa  was  libelous." 
Bank  V.  Henty,  7  AppL  Caa  772-775.  What- 
ever the  effect  of  this  statute  may  bare  be^i 
open  the  law  of  Ba^nd.  It  Is  incapable,  for 
the  reasons  above  stated,  of  affecting  the 
common  law  as  in  force  in  Bngland  at  the 
time  of  the  separation  of  the  colonies  from 
tbe  mother  country. 

Tbe  convedation  that  framed  our  constitu- 
tion of  1844  was  ctnnpoaed  of  a  body  of  men 
oonsplcaous  for  their  knowledge  of  the  law 
and  of  the  Institutions  <rf  this  state.  In  fram- 
ing the  constitution,  this  body  of  men  did  not 
adopt  the  English  statute  of  Qeorge  III.  The 
freedom  of  the  press  and  prosecutions  for  li- 
bels were  provided  for  in  these  sections: 
"No  law  shall  he  passed  to  restrain  or  abridge 
the  liberty  of  speech  or  of  tbe  press.  In  ail 
prosecutions  or  indictments  for  libel  tbe  truth 
may  be  given  In  evidence  to  tbe  Jnry;  and  If 
it  shall  appear  to  tbe  Jury  that  tbe  matter 
charged  as  libelous  Is  true  and  was  published 
with  good  motives  and  for  JustiQable  ends 
the  party  shall  be  acquitted;  and  the  Jury 
shall  have  the  right  to  determine  the  law  and 
the  fact"  CoDBt.  art  1,  par.  5.  The  truth 
of  the  matter  charged  as  libelous,  and  the 
motives  with  which  the  same  was  published, 
were  by  this  constltational  prescription  made 
a  matter  of  defense,  presenting  an  issue  of 
fact  Ki^  aa  was  tar  the  consideration  of  the 
Smj  at  comnum  law.  Upon  tbe  words  la  tba 


English  statute  'in  like  manner  as  In  etker 
crlmlnal  cases"  an  argument  has  been  ftMJi- 
ed,  that  by  this  statute  It  was  declared  t»>  be^ 
the  law  of  Bngland  that  In  all  criminal  eas- 
es the  Jury  had  the  right  to  determine  thr- 
law  as  well  aa  the  fact  That  express! oo 
omitted  from  our  constltational  provMsst. 
The  force  and  effect  of  the  word«  In  the- 
stltutlonal  provlslott,  "that  the  jury 
have  the  right  to  determine  the  law  and!  tte- 
fact,"  althongh  api^lcatrfe  only  to  proseen- 
tlons  for  libel,  may  be  said  to  be  unsettleC- 
In  the  sense  that  the  signification  of  these- 
terms  has  not  been  estaUished  by  any  JoH- 
cial  decision.  In  State  v.  Jay,  94  N.  J.  Lanr,- 
368,  and  Drake  T.  State,  58  N.  3.  Law,  23,  a» 
Atl.  747,  the  contention  was  that  In  prosecu- 
tions for  Hbrf  the  Jury,  by  force  of  the  e«»- 
atltutlon,  were  made  the  Judges  of  the  law  aott 
the  fact,  and  vested  with  tbe  right  to  revlew 
the  roHngs  of  the  court  on  matters  of  law,  wm 
to  all  matters  of  variance  between  tbe  prseff^ 
and  the  allegations  In  the  Indictment  as 
aa  to  Its  rulings  admitting  or  excluding  eri- 
dence.  This  construction  of  tbe  constltutleat- 
al  provision  was  repudiated  by  tbe  court.  Ite 
the  case  first  dted,  Chief  Justice  Beartejr 
said:  "Every  person  at  all  versed  In  the  Usr- 
tory  of  our  law  Is  aware  that  the  constttB- 
tlonal  amendment  In  qnestlon  *  •  •  w<a» 
intended  to  amend  the  law,  the  evil  beUic 
that  by  a  course  of  decisions  the  Jury  had 
be«i  deprived  of  their  right  to  deal  In  the 
dlnary  mode  with  this  class  of  prosecutions." 
The  question  he  declared  to  be  an  open  one 
was  whether  or  not  the  Jury,  on  the  case  bet- 
ing submitted  to  them,  can  decide  the  law  Cor 
themselves,  disregarding  In  this  parUeaIsrtt» 
instructions  of  the  judge  presiding  at  tbe^ 
trial.  He  added:  "According  to  my  presenA 
understanding,  the  Jury  have  not  been  dssit- 
ed  with  any  such  r^ht  the  sole  effect  c£  Hb^ 
provision  being  to  place  prosecutions  for  BOM 
on  the  same  footing  with  other  criminal  pro- 
ceedings; so  that  tbe  Jnry  can  in  this  daa*- 
of  cases  not  only  settle  the  facts,  but  tJam- 
make  the  proper  application  of  the  law  as-  esc- 
pounded  by  the  oourt  to  such  facto."  Tbc■I^ 
rmarfcs  of  the  chief  Jostlee  plainly  fndicate- 
the  opinion  of  that  eminent  and  es^terleneetf. 
Jurist  that  neither  by  the  law  as  it  was  te. 
England  before  the  Bevolntion  nor  by  tbe- 
law  of  this  state  was  the  Jury  in  a  crlmlnaK 
case  vested  with  any  other  right  than  to  set- 
tle tbe  fads,  and  make  the  pcopw  applka- 
tlon  of  the  law  as  expounded  1^  the  coort. 
to  such  facts. 

It  is  not  necessary  to  express  any  opfnSoar 
in  this  case  as  to  whether  prosecutlona  toar 
libel  are  on  the  same  plane  as  prosecutlsa*- 
In  other  criminal  cases.  From  tbe  time  sff 
tbe  opinion  of  Lord  Mansfield  In  Hex  vi. 
Wood  fall  to  the  present  time,  prosecutions  fcr 
Ubel  have  been  placed  by  statutes  and  eon- 
Btltntlonal  prescriptions  on  a  plane  by  theta» 
selves.  Prom  tbe  earliest  i)erIod  of  our  fa^ 
clal  history,  tbe  maxim,  "Ad  questiones  facti^ 
Doa  re^Kindent  Judlcea;   ad  qnestlones  Jn- 
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rlB  Don  respondent  Juratores,"  has  been  re- 
garded as  expressing  the  functions  of  court 
and  Jury  generally  In  the  trial  of  criminal 
cases.  By  tbe  consensus  of  the  bar  and  the 
judiciary,  It  has  been  recognized  as  tbe  estab- 
UAed  law  of  this  state  that,  in  the  trial  of 
criminal  cases,  questions  of  law  were  for  the 
court,  and  questions  of  fact  for  the  Jury,  sav- 
ing only  the  right  of  the  Jury  to  render  a 
general  Terdlct  where  questions  of  law  and 
fact  were  combined  In  the  Issue.  Judges 
from  time  Immemorial  hare  been  accustomed 
In  the  trial  of  criminal  cases  to  Instruct  Juries 
that,  while  questions  of  fact  were  for  their 
consideration,  they  were  to  take  the  law  from 
the  court.  This  form  of  InBtructlon  has  been 
accepted  by  the  bar  without  dissent,  so  far 
as  the  records  of  our  courts  of  review  dis- 
close. The  flies  of  this  court  and  of  tbe  su- 
preme court  contain  numerous  records  of  the 
proceedings  of  trials  In  the  most  important 
crlDilnal  cases.  Errors  have  been  assigned 
on  the  law  as  declared  by  tbe  court;  but 
this  Is  the  first  Instance  in  which,  except  In 
the  trial  of  Indictments  for  libel,  an  excep- 
tion of  this  character  has  been  brought  to  the 
cognizance  of  tbe  Judiciary  of  this  state. 
Tbe  instructions  of  tbe  court  ou  this  head 
were  correct.  Finding  no  error  in  the  record, 
the  judgment  should  be  affirmed. 

McGILL,  Ch.,  and  COLLINS,  GUMMERE, 
LUDLOW,  and  BOOERT.  JJ..  dissenUog. 


FARNUM  et  al.  t.  BOTD  et  aL 
(PrerogatlTe  Court  of  New  Jersey.   Sept.  29. 
1898.) 

WiLi.a— UKnos  Ihfloskos— Capacitt. 

1.  M.  became  a  surety  on  testatrix's  bond  as 
adminiatratrix  of  ber  deceased  husband,  and 
aided  her  Id  settlement  of  the  estate.  He  Id- 
troduced  her  to  a  lawyer,  who  became  her 
counselor,  and  within  a  year  drew  her  will, 
which  gave  both  him  and  M.  a  small  legacy, 
and  similar  legacies  to  varloos  peraons,  not  rei- 
atlves,  but  who  had  been  kind  to  ber,  and  ex- 
cluded relatives,  some  of  whom  were  In  com- 
fortable circamstances,  and  others  who  had 
been  away  for  years,  and  of  whose  circnmstan- 
ces  she  was  unaware.  M.  and  the  attoroey 
wore  made  executors,  and  the  residue  nveo  to 
them  in  trust  for  charitable  purpoeea,  H.  being 
a  director  In  some  of  tbe  beneficiaries.  A  few 
months  later  the  attome;  drew  a  codicil  giving 
half  of  the  residue  to  M.'s  wife,  and  testatrix 
then  took  the  will  and  codicil  from  the  attor- 
ney's possession.  He  testified  that  testatrix 
intended  to  devise  the  residue  to  him  and  M. 
absolutely,  and  on  their  advice  it  was  given  to 
them  in  trust  for  charitable  purposes.  Btid, 
that  neither  the  will  nor  codldl  had  been  pro- 
cured by  undue  influence. 

2.  Testatrix  had  testamentary  capacity 
where  she  knew  tbe  effect  of  makiug  a  will, 
and  what  pnq>erty  she  had  to  dispose  of,  and 
was  merely  eccentric  and  erratic,  both  of 
which  were  the  result  of  vanity  and  ignorance, 
and  not  of  mental  disease. 

Appeal  from  orphans'  court,  Essex  county; 
Fort,  Judge. 

Petition  by  Robert  M.  Boyd,  Jr.,  and  anoth- 
er to  probate  the  will  of  Anna  D.  Bennett, 


deceased.  From  a  decree  of  iffobate,  Uaxy  A. 
Famum  and  otbna,  caTeatmi.  appenL  At- 
flxmed. 

Charles  D.  Ttumvaon.  Cor  anpellanti.  & 
J.  Unrpby,  for  revondenti.  Edwin  B.  Good* 
ell  and  Joseph  D.  Gallagber,  for  k«ateea. 

McGILL,  Ordinary.  No  question  Is  raised 
as  to  the  fidelity  with  which  the  require- 
ments of  the  statute  as  to  the  making  and 
execution  of  t^e  disputed  papers  here  involv- 
ed were  observed.  Nor  do  I  understand  the 
appellants  to  seriously  contend  that  Anna 
D.  Bennett  was  under  all  conditions,  and  at 
all  times,  without  testamentary  capacity,  dur- 
ing the  period  within  which  the  will  and  codi- 
cil were  made.  The  contest  rests  rather  up- 
on their  insistence  that  the  will— in  which  Is 
Included  both  tbe  will  proper  and  the  codicil 
—4a  tbe  product  of  an  undue  influence  that 
grew  out  of  confidential  relations  then  exist- 
ing between  Mrs.  Bennett  and  tbe  drafts- 
man of  those  Instmmenta,  Robert  M.  Boyd. 
Jr.,  and  Lewis  J.  Mulford,  the  other  re- 
spondent upon  this  appeal  The  testimony 
offered  to  exhibit  the  mental  condition  of 
Mrs.  Bennett  does  not  touch  the  very  time 
of  the  execution  of  either  paper.  It,  in  a 
general  way,  covers  tbe  period  of  time  with- 
in which  both  instruments  were  executed, 
and  appears  to  have  been  offered  more  with 
a  view  to  show  a  weak  mind,  capable  of  be 
Ing  readily  perverted  and  controlled;  thai 
with  the  expectation  that  it  would  satisfy 
a  court  that  Mrs.  Bennett  lacked  testa- 
mentary capacity.  Tbe  latter  position  Is  so 
clearly  untenable  under  tbe  proofs  that  It 
may  be  dismissed  at  this  point  In  our  con* 
sideratlon,  without  further  remark.  That 
the  woman  was  weak  Is  quite  apparent  She 
was  somewhat  eccentric,  but  that  was  scarce- 
ly distinguishable  from  the  vanity,  character- 
ized by  love  of  consplculty,  which  she  ex- 
hibited. She  was  tyrannical  and  cruel  to 
dependents  and  those  who  would  not  resent 
ber  cruelty,  and  was  also  selfish,  and.  in  ber 
selfishness,  keenly  appreciative  of  kindness. 
She  was  Inexperienced  In  business  ways  and 
In  the  management  of  money,  and  hence,  in 
a  degree.  Ignorant  Her  greatest  weakness 
was  the  product  of  vanity,  selfishness,  and 
ignorance,  and  not  of  mental  disease.  She 
well  knew  what  property  she  had,  tbe  nat- 
ural objects  of  ner  bounty,  those  who  had 
been  kind  to  her,  and  the  purpose  and  eOTect 
of  will-making.  The  bouse  In  which  she 
and  her  husband  had  resided  in  Bast  Oiv 
ange  was  worth  two  or  three  thousand  dol- 
lars. It  bad  been  purchased  In  her  name 
by  her  husband.  She  does  not  appear  to 
have  had  any  other  estate  until  tbe  death 
of  Mr.  Bennett  in  August  IJfl^o,  when  she 
came  In  poss^lon  of  about  911,000  from  her 
husband's  life  insurance  in  ber  favor,  and 
about  $2,000  additional  from  his  estate. 
When  Mr.  Bennett  died  she  was  practically 
without  relatlres  m  frloids  capable  of  ad- 
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rising  ber,  or  In  whom  she  had  confidence. 
Her  history  Is  this:  At  the  age  of  IG  peal's 
she  married  a  man  named  Handy,  from  whom 
she  was  subsequently  divorced.  By  Uandy 
she  had  one  child,  a  son,  who  died  In  in- 
fancy. Later  she  married  one  Faruum, 
from  whom  also  she  was  divorced.  Then, 
some  time  prior  to  1878,  she  married  James 
Bennett,  with  whom  she  llTed  until  be  died, 
in  1895,  as  has  been  stated.  Her  maiden 
name  was  Du  Bols.  She  has  one  brother, 
David,  and  one  sister,  Jane  (who  afterwards 
married  a  man  named  Garrett),  of  the  whole 
blood;  and  two  sisters,  Mary  and  Helen 
Hemmlngway,  the  children  of  her  mother 
by  her  stepfather,  of  the  half  blood.  The 
former  of  these  sisters  of  the  half  blood 
married  one  Farnum,  the  brother  of  Mrs. 
Bennett's  second  husband;  and  the  latter 
married  one  Johnson,  from  whom  she  bas 
been  divorced.  These  sisters  and  brother 
are  the  caveators  below  and  appellants  here. 
Mrs.  Bennett  died  on  the  30th  of  December, 
1896,  16  months  after  the  death  of  her  hus- 
band, at  the  age  of  6S  years.  She  and  Ben- 
nett did  not  have  any  children.  About  the 
year  1873  they  took  to  live  with  them  the 
six  year  old  daughter  of  Mra.  Bennett's  half- 
sister,  Helen  Johnson,  with  a  purpose  to  ul- 
timately adopt  ber  as  their  child.  The  girl 
was  taught  to  address  them  as  her  parents, 
and  they  called  her  tbelr  daughter,  and  treat- 
ed her  as  such;  but  It  does  not  appear  that 
they  ever  formally  adopted  her.  After  she 
bad  lived  with  them  8  or  10  years,  she  was 
sent  to  a  convent  in  Canada,  to  be  educated, 
and  later,  against  their  consent,  at  the  age 
of  18  years,  married  a  man  named  Gother- 
man,  of  Chicago,  and  went  there  to  live. 
After  several  years,  in  order  that  they  might 
have  Mrs.  Cotherman  near  them,  Mr,  Ben- 
nett found  employment  for  Cotherman  in 
tbe  Bast,  and  Cotherman,  his  wife  and  chil- 
dren, moved  to  Newark,  in  this  state,  where 
they  now  reside.  It  is  clear  that  Mrs.  Ben- 
nett always  disliked  Mr.  Cotherman.  She  did 
not  hesitate  to  try  and  Induce  his  wife  to 
leave  him,  and  return  to  Mrs.  Bennett's  home, 
and  become  ber  companion,  by  the  promise 
that;  if  she  would  do  so,  she  should  be  the 
sole  beneficiary  under  Mrs.  Bennett's  wlU. 
The  relations  between  Mrs.  Bennett  and  Mrs. 
Cotherman  after  the  latter  took  up  her  res- 
idence in  Newark  varied.  At  times  they  ex- 
hibited friendship  for  each  other,  and  at 
other  times  they  quarreled,  and  became  es- 
tranged. In  January,  1896,  a  child  of  Mrs. 
Cotherman  died  of  membranous  croup.  Mrs. 
Cotherman  telephoned  to  Mrs.  Bennett  to 
oome  to  ber  assistance.  At  first  Mrs.  Ben- 
nett assented,  but  later  telephoned  that  her 
physician  advised  that  the  disease  was  dan- 
gerous, and  forbade  her  to  come,  and  con- 
sequently she  would  not  do  so.  After  that 
the  two  women  did  not  meet  until  May, 
1896.  when  Mrs.  Bennett  called  upon  Mrs. 
Cotberman,  and  although  she  repeatedly 
cried  under  Mrs.  Ootheiman's  reproaches. 


she  was  told  she  could  thereafter  go  to  ths 
wife  of  her  coachman,  one  Maffy,  presently 
mentioned,  for  favors.  After  that  Mrs.  Coth- 
erman failed  to  visit  Mrs.  Bennett  until  the 
latter  became  unconscious  in  her  last  ill- 
ness. Early  in  life,  Mrs.  Bennett  and  her 
brother  and  sister  of  the  whole  blood  drift- 
ed apart.  The  brother  became  a  seafaring 
man,  and,  tbe  evidence  seems  to  indicate, 
dissipated  in  his  habits.  He  Is  now  rheu- 
matic, and  a  pensioner  upon  the  cHy  of  East 
Saginaw,  Mich.  The  sister  married  first  one 
and  then  another  physician,  and  is  now  sup- 
ported In  a  Masonic  home  at  Grand  Rapids, 
Mich.  After  the  death  of  Mr.  Bennett,  Mrs. 
Bepnett  told  the  appellant  Mary  A.  Farnum 
that  she  was  going  to  make  a  wUl.  and  ask- 
ed if  Mrs.  Farnum  knew  anything  of  "Dave 
and  Jennie."  It  does  not  appear  that  she 
was  aware  of  their  destitution..  The  proofs 
show,  as  the  will  suggests,  that  the  half- 
sister  Mrs.  Johnson  has  abundant  means.  It 
appears  further  that  William  Maffy,  who, 
with  his  wife  and  child,  are  legatees  for 
$100  each,  used  to  drive  Mrs.  Bennett  every 
day.  He  was  an  employ^  of  one  Chester 
Howe,  a  livery  stable  keeper,  with  whom 
Mrs.  Bennett  boarded  her  horse  upon  an 
arrangement  that  she  should  be  driven  an 
hour  and  a  half  each  day.  Occasionally, 
when  Maffy  did  not  drive  her,  Mr.  Howe 
would  do  so  himself.  Both  men  were  con- 
stant in  their  kindness  to  her.  After  ber 
husband's  death,  Mrs.  Bennett  became  a 
member  of  St  Paul's  Episcopal  Church  of 
East  Orange,  and  also  the  recipient  of  many 
attentions  and  kindnesses  from  Its  rector, 
Mr.  Williams,  and  Miss  McKInney,  to  whopi 
the  rector  was  engaged  to  be  married,  and 
Miss  McKlnney's  mother.  She  gives  to  the 
church,  the  rector,  and  Mrs.  and  Miss  Mc- 
KInney each  $200.  Her  husband  died  In- 
testate, leaving  an  estate  valued  at  about 
$3,000.  She  became  the  administratrix  of 
this  estate,  giving  bond,  upon  which  Lewis 
J,  Mulford  and  O.  S.  Bogert  were  sureties. 
She  claimed  that  her  husband  was  Indebted 
to  her  beyond  the  amount  of  his  estate,  and 
ultimately  took  the  entire  estate  for  her 
debt,  to  the  exclusion  of  Sanford  Bennett 
and  Laura  Bennett,  a  brother  and  sister  of 
her  husband,  from  any  participation  In  It 
Besides  the  accommodation  by  Messrs.  Mul- 
ford and  Bogert  as  bondsmen,  their  wives 
were  kind  and  attentive  to  Mrs.  Bennett 
More  than  this,  Mr.  Mulford  bad  been  an 
acquaintance  of  Mr,  Bennett  for  several 
years,  and  knew  Mrs.  Bennett  slightly;  and 
when  he  beard  of  Bennett's  sudden  death, 
knowing  that  the  widow  was  practically 
alone,  he  called  upon  her,  and  offered  his 
assistance,  which  she  accepted;  and  after- 
wards he  aided  her  In  collecting  three  in- 
surances upon  her  husband's  life,  and  a 
month  after  her  husband's  death  introduced 
her  to  the  respondent  Boyd,  a  lawyer,  through 
whom  she  settled  her  husband's  estate.  To 
Sanford  and  Laura  Bennett  the  will  gives 
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1600  each  u  the  eqairalent  of  tbat  which 
they  would  have  taken  from  Mr.  Bennetfa 
estate  if  Mra  Bennett  had  not  absorbed 
It  with  her  claim.  To  Mr.  Bogert  the  win 
gives  9200.  and  to  hla  wtfe  $100,  and  to  Mr. 
Mulford  and  his  wife  $250  each.  In  addition 
to  other  provision  for  them  which  will  be 
presently  referred  to.  Dr.  Graves  was  her 
physician,  Mr.  Boyd  was  her  lawyer,  Dora 
Toss  was  her  servant,  and  Lizzie  Budd  was 
an  old  friend;  to  each  of  them  the  will  gives 
$100.  It  thus  appears  that  ont  of  an  estate 
now  worth  some  $14,000  or  $15,000  she  be- 
queathed specified  snms  aggregating  $2,100 
to  persons  outside  of  her  own  and  her  hus- 
band's family,  who  were  her  assodatea,  and 
had  been  attentiva  and  kind  to  her;  and 
that  she  gave  $1,000  to  her  husband's  broth- 
er and  Bister,  and  $500  to  her  half-«ister 
Mary  Famu^  and  $500  to  Mrs.  Cotherman 
and  hw  children.  The  will  does  not  refer 
to  her  brother  and  sister  of  the  whole  blood. 
That  she  had  them  In  mind  while  the  will 
was  In  contemplation  appesrs.  It  Is  but  a 
Just  inference,  I  thinh,  after  the  latpee  of  so 
many  years,— perhaps  half  a  century,— with- 
out communication  with  them,  and  In  ig- 
norance of  their  circumstances,  that  eAie 
determined  tbat  they  had  no  longer  claim 
npon  her  bounty.  Her  half-sister  Helen 
was  possessed  of  abundant  means,  and  for 
that  reason  did  not  share  In  her  estate.  It 
does  not  appear  that  Mrs.,  raraum  Is  fai 
necessitous  circumstances.  The  will  was 
executed  on  the  let  of  June,  1S06.  By  It 
the  residue  of  her  estate,  after  the  legacies 
to  the  friends  and  relatives  mentioned.  Is 
disposed  of  as  follows:  $800  to  the  Moun- 
tainside Ho^ltal  Association  of  Montclair; 
$500  to  the  Free  PubUc  Ubrary  of  Mont- 
clair; $600  to  the  Children's  Home  of  Mon^ 
clair;  and  the  residue  (several  thousand  dol- 
lars) to  Mr.  Boyd  and  Mr.  Mulford  (who 
were  appointed  the  executors  of  the  will), 
and  the  anrvlvor  of  them.  In  trust  for  char- 
itable and  benevolent  purposes.  Tbe  codi- 
cil was  made  and  executed  on  the  I6th  of 
October  in  the  same  year.  It  revoked  two 
small  pecuniary  legacies,  and  then  provided 
that  about  half  of  the  residue  should  go  to 
the  wife  of  Lewis  J.  Mulford,  and  that  the 
other  half  only  should  go  to  the  executors, 
in  trust  as  already  stated.  It  appears  that 
Mr.  Boyd  was  trustee  of  the  Free  Public 
Library  of  Montclair,  and  a  resident  of 
that  town. 

Tbe  respondents  bave  not  offered  any  di- 
rect evidence  of  fraud  In  tbe  production  of 
the  will.  They  rely  for  the  rejection  of  the  In- 
strument disputed  upon  presumption  and  in- 
ference from  these  facts,  which  tbey  contend 
have  been  established  by  the  proofs:  That 
Mrs.  Bennett  was  eccentric,  erratic,  and  un- 
settled in  her  testamentary  purpose;  that  Mr. 
Boyd  occupied  the  confldentlal  relation  of  her 
legal  adviser,  and  as  such  was  engaged  In 
the  preparation  of  the  disputed  instruments, 
and  tbat  the  outcome  of  hlB  employment  was 


a  wni  which  gives  1dm  a  l^iacy  ef  $100,  an 
uecutorsfaip  of  eome  peeonlary  valne^  and 
an  Interest  in  tbe  lai^  residuary  estate  npon 
a  tniBt  which  they  <4alm  Is  tantamount  to  an 
abs<rinte  gift  to  him.  besides  pntrUlag  three 
legacies,  which  aggregate  $1,S00^  fDr  three  in- 
stitutions in  the  place  of  his  residence,  in  one 
of  which  be  was  a  trustee,  and  giving  to 
Lewis  J.  Mulford,  a  friend  of  Boyd,  who  had 
introduced  him  to  the  testatrix,  and  who  had 
gained  the  gratitude  and  confidence  of  Mrs. 
Bennett  by  hla  services  already  adverted  to, 
an  executorship,  a  legacy  of  ^60,  and  an  In- 
terest with  Boyd  In  the  residuary  estate  and 
trust,  as  stated,  and  for  Mulford's  wife  a 
legacy  of  $250  and  half  the  residuary  estate. 
It  Is  claimed  that  fully  two-thirds  of  the  es- 
tate Is  directed  by  the  win  In  a  course  prob- 
ably pleasing  to  Messrs.  Boyd  and  Mulford, 
though  when  that  was  made  tbe  testatrix  had 
not  known  either  of  ttiose  men  a  year.  I 
agree  with  counsel  fbr  the  appellants  that  both 
these  ^ntlemen  were  her  confidential  advis- 
ers, one  professionally  and  the  other  In  the 
assumption  of  position  of  adviser,  in  whlcb 
he  became  Intrenched  by  the  performance  of 
acceptable  offices  for  her.  It  clearly  appears 
in  the  proofs  tiiat  when  Mrs.  Bennett  applied 
to  Mr.  Boyd  for  assistance  in  making  her  will 
her  testamentary  purpose  was  not  complete. 
Beyond  her  general  intention  to  dispose  of 
her  estate  by  will,  and  her  conclnslon  upon  a 
Ptw  small  pecuniary  bequests,  wbldi  would 
not  exhaust  one-third  of  her  estate,  she  was 
nnresolved,  and  open  to  adopt  any  plausible 
suggestion.  I  agree  with  the  contestants  that 
the  position  of  Mr.  Boyd  gave  him  such  men- 
tal ascendancy  over  his  client  that  his  par- 
ticipation in  her  bounty  In  any  material  de- 
gree can  be  allowed  only  rxpon  the  clearest 
exhibition  that  bis  condoct  was  fair  and  un- 
objectionable, and  tbat  Mrs.  Bennett  exercis- 
ed a  Judgment  In  dispositions  in  wbldi  be  is 
concerned,  capable  of  Independence  of  the 
confidence  Induced  by  the  relationship  be- 
tween them.  The  presumption  from  the  re 
latlonshlp  and  the  benefit  ensuing  to  Mr. 
Boyd  from  tbe  wIU  is  against  the  validity  of 
the  provisions  of  the  Instruments  relating  to 
Mr.  Boyd.  The  bequest  to  hhn  of  $100  In 
view  of  a  like  gift  to  the  physictan  of  the  tes- 
tatrix is  not  of  great  significance;  nor  Is  his 
appointment  as  executor  with  Mr.  Mulford 
unnatural,  when  It  is  considered  that  Mrs. 
Bennett  did  not  have  a  male  connection  In 
situation  to  take  the  office,  except,  perhaps, 
Mr.  Cotherman,  with  wbom  she  liad  never 
been  open  confidential,  or  even  friendly,  rela- 
tions. Orave  question  arises  chiefly  upon  the 
disposition  of  the  residuary  estate.  As  to 
that  the  language  of  the  will  18:  "All  the  rest, 
residue,  and  remainder  of  my  property,  both 
real  and  personal,  I  give,  devise,  and  be- 
queath to  my  executors  below  named,  and 
the  survivor,  their  heirs  and  legal  represen- 
tatives. I  trust  that  they  will  use  this  for 
charitable  and  benevolent  purposes."  And  the 
language  of  the  codicil  Is  this:  "All  the  rest. 
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residue,  and  remainder  of  my  proper^,  both 
real  and  personal,  I  direct  to  be  dtrided  Into 
two  parte*  of  equal  vahM,  after  mr  dlamondB, 
Jewelry,  watdMs,  and  otlier  artldea  of  per- 
Bonal  ornament  have  been  wdd.  One  of  nch 
two  equal  part*  I  gfre,  derlae,  and  beqneatt 
to  CuoUne  T.  Ififltbrd,  wife  of  Lewis  J. 
Mnlfotd,  of  Montdatr,  New  Jersey,  and  tiie 
other  equal  part  I  glre,  derlse.  and  bequeath 
to  my  executon^  belew  named,  and  tte  sqf- 
rlTor.  tb^  taelts  and  tegal  mwnentatlTes. 
1  tnwt  that  tb^  wtt  om  tbto  for  charity  and 
benevolent  pmpeMe^"  Tbe  testimony  of  Mr. 
Boyd  to  when,  to  oonrse  of  her  Instruct 
tlons  to  him  for  the  preparation  of  her  win, 
she  reeebed  the  disposition  of  the  reeldne  of 
her  estate,  die  said  that  she  wanted  him 
(Boyd)  and  Mr.  Mnlford  to  hare  the  residue, 
and  that  he  demurred,  so  tbat  It  was  arranged 
that  the  execBtore  sbould  take  the  residue, 
not  fbr  their  own  benefit,  but  In  trust  for 
cfaailtaMe  and  benerolent  porposes;  and  tbe 
will  was  accordingly  so  drawn,  and,  after  re- 
peated readings,  approved  by  Mrs.  Bennett 
It  li  remembered  that  tbe  wfll  was  executed 
at  the  begtamtng  of  the  summer.  During  tbe 
snmrner  Mr.  Boyd  went  to  Canada,  and  he 
and  his  dlent  were  separated,  so  that  they 
did  not  meet  nntn  falL  In  October  the  In- 
st rnctloos  for  the  codicil  wene  given,  and 
then  Mrs.  Bennett  said  that  Mrs.  Mulford  had 
been  good  to  ber  during  tbe  summer,  and 
sbonld  have  half  tbe  retfdue;  and  Mr.  Boyd 
accordingly  prepared  tbe  codicil,  wfalcb  was 
examined  and  approved  by  Mrs.  Bennett 
Thto  cltange  appears  to  have  been  readily  ac- 
quiesced In  by  Mr.  Boyd  as  by  one  without 
having  or  assnmlng  authority  to  qttestlon  It 
Mrs.  Bennett  then  took  the  wID  and  codicil 
from  talm,  and  gave  them  to  Mr.  Mulford  to 
ke^.  If  Boyd  domfaiated  the  wlU  of  Mra. 
Bennett,  and  bdleved  that  he  had  so  worded 
the  will  tbat  be  and  Mr.  Mulfbrd  wonld  take 
the  whole  residue,  free  from  trust  u  has 
been  anggested.  It  Is  dltDcott  to  perceive  why 
he  would  penult  the  saerlflce  of  half  his  hold- 
ing to  Bfrs.  Mulford,  and  then  permit  both 
will  and  CDdldl  to  be  taken  from  bis  custody 
to  Mr.  Mulford's  tcx  safe-keeping.  The 
change  effected  by  the  codlcfl  appears  rath- 
er to  be  tat  harmony  with  bis  testimony  tbat 
in  drawing  ^  wUI  he  merely  carried  out  her 
purpose,  except  In  respect  of  an  absolnte  gift 
of  the  residue  to  himself,  where  he  adrlsed  a 
trust  fbr  benevolence  and  charity.  It  la  true, 
be  named  three  Montclalr  charities.  In  one 
of  which  he  was  Interested  as  trustee;  but 
tbat  suggestion  was  upon  her  request,  and 
was  not  acquiesced  In  by  Mrs.  Bennett  If 
Mr.  Mulford  Is  to  be  believed,  until  Mulford 
Indorsed  them.  I  have  but  little  donbt  tbat 
tbe  language  of  the  win  and  codicil  creates 
a  trust  of  tbe  residue,  at  least  so  far  as  that 
part  of  the  residue  which  Is  devised  and  be- 
queathed to  tbe  executors,  and  the  survivor  of 
tbem.  Is  concerned,  ffberbardt  v.  Perolln,  48 
^.  J.  Bq.  692,  698,  23  Atl.  601.  Perhaps  It 
auy  be  tadd  otherwise  of  the  portion  devised 


and  bequeathed  to  Mra  Mulford.  It  seems 
to  me  to  be  very  doubtful  whether  tbe  trust 
can  be  sustained.  Thomson's  Ex'rs  T.  Norrla, 
20  N.  J.  Eq.  480,  623.  But.  If  It  Is  not  sustain- 
ed, the  trustees  wffl  not  profit  Individually. 
They  wm  be  decreed  to  hold  ttie  residue  in 
trust  for  the  heirs  at  law  and  next  of  kin  (tf^ 
Mis.  Bennett  Smltb  v.  Smith.  94  N.  J.  Eq.  1, 
S2  AtL  1069;  Id.,  96  N.  J.  Bq.  222,  37  Ad. 
49.  I  am  satisfied  that  neither  Mr.  Boyd 
nor  Mr&  Bennett  thought  that  Boyd  would 
take  for  himself  nnder  tbe  will  anything 
more  than  $100  and  the  executorship.  I 
have  very  carefully  examined  Mr.  Boyd's  tes- 
timony, and  am  satisfied  that  he  acted  fairly 
In  dealing  with  his  client  and  did  not  con- 
trol her  will,  or  in  any  manner  Impropeiiy  In- 
fluence her.  There  would  seem  to  be  more 
reason,  bo  far  as  the  disposition  made  by  the 
will  Is  concerned,  to  criticise  the  Mulfords, 
because.  In  addition  to  a  taking  by  Mr.  Mul- 
ford of  a  larger  pecuniary  legacy  than  Boyd, 
Mrs.  Mulford,  by  the  codicil,  takes  half  the 
residuary  estate  (Mr.  Boyd  says  that  Mrs. 
Bennett  explained  that  this  gift  was  to  re- 
quite kindnesses  extended  while  he.  Boyd, 
was  in  Canada);  and  the  latter  gift  by  codicil 
Is  fbUowed  by  a  transfer  of  the  custody  of 
the  Instruments  to  Mr.  Mulford.  But  as  to 
the  Mulfords  there  Is  not  a  particle  of  evi- 
dence to  show  the  least  effort  upon  t3ie  part 
of  either  to  control  Mrs.  Bennett's  will.  Mr. 
Mulford  knew  tbat  there  waa  to  be  a  will, 
because  he  was  asked  to  be  an  executor,  and 
was  aMkaA  with  reference  to  the  Montclair 
charities;  but  it  he  is  believed,— and  no  rea- 
son appears  why  he  should  not  be,— be  knew 
nothing  more  about  tbe  wffl  until  it  waa 
brought  to  him  by  Mrs.  Bennett  to  put  In  hla 
safe.  Z  have  no  difficulty  in  concluding  that 
Mrs.  Bennett  possessed  testamentary  ca- 
pacity, and  tbat  she  cannot,  under  tbe  tes- 
timony, be  held  to  have  been  unduly  Infiuen- 
ced  In  tbe  making  of  either  will  or  codicil.  I 
wm  aflirm  the  decree  appealed  from. 


GEIER  V.  FLITCBAFT. 
(Conrt  of  Chancery  of  N*w  Jersey.    Sept  27, 
1888.) 

iNjruaCTIQH — COLLBCTIOK  M  NOTB  —  RiLEASB  OV 
SOBBTT— DSL&T  tW  BSrORCEHBMT— 

ExTintsiox  TO  Maxbr. 

1.  Where  a  surety  on  a  note,  which  on  its 
face  shows  him  liable  as  priacipal,  ia  released 
bT  an  extension  to  tbe  real  principal  and  by 
neglect  to  give  notice  of  nonpayment  his  rem- 
edy 13  by  bill  to  enjoin  Its  collection,  since  he 
cannot  establish  his  Buretrship  as  a  defense 
la  an  action  at  law  on  the  note. 

2.  Mere  delay  in  enCorcing  a  note  without 
fraudulent  connivaQce  between  the  maker  and 
payee  does  not  release  the  surety,  but  there 
must  be  an  agreement  on  a  new  consideration 
for  an  extensioa. 

3.  A  petition  for  injunction  to  restrain  en- 
forcement of  a  note  atrniust  a  surety  because 
of  an  extension  to  the  priacipal,  and  for  failure 
to  give  notice  of  nonpayment  should  state 
facta  from  which  It  can  be  determined  whether 
the  alleged  extension  was  a  violation  of  the 
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surety's  rights.  Hence  sn  arermeDt  which 
fnila  to  gire  the  time,  circumstances,  and  con- 
BiilemtloQ  of  the  extension  agreement  is  Insuf- 

ficient. 

4.  Collection  of  a  note  will  not  he  restrained 
because  of  an  alleged  extension  to  the  maker 
and  for  failure  to  give  notice  of  its  nonpa;- 
ment,  where  the  note  on  its  face  shows  peti- 
tioner, a  principal  and  payee,  denies  the  surety- 
ship, extension,  and  failure  to  give  notice,  and 
alleges  that  petitioner  never  requested  the 
bringing  of  proceedings  against  the  other  mak- 
er. 

5.  Nor  will  an  ininactlon  pendente  lite  be 
graotcd  in  such  case  where  the  showing  is  gen- 
eral, and  fails  to  set  out  facts  from  whic-b  the 
validity  of  the  alleged  extension  can  be  deter^ 
mined,  and  the  payee  expressly  denies  such 
extension,  or  any  failure  to  give  notice  of  non- 
payment. 

Bill  by  George  B.  Grler  against  Fraoklln 
Flitcraft  to  restrain  a  further  prosecution 
of  a  suit  against  eomplaloant  on  a  note. 
Heard  on  bill,  affidavits,  order  to  show  cauae, 
and  answering  affidavits.  DistDiaaed. 

J.  Boyd  AtIs,  for  complainant  ID.  S.  Fogg, 
for  defendant. 

GREY,  V.  C.  This  blU  Is  filed  by  the  com- 
plainant, Grler.  who,  on  the  face  of  a  prom- 
issory note,  appears  to  be  a  Joint  maker 
with  one  Avis.  The  complainant  alleges  that 
he  la  In  fact  only  a  sure^;  that  tbe  defend- 
ant, FUtcroft,  tbe  promisee  and  holder  of 
the  note,  knew  tbla,  and  wltb  thla  knowledge 
gave  the  complainant  no  notice  of  nonpay- 
ment within  a  reasonable  time,  and  without 
the  consent  of  tbe  complainant  bas  extended 
to  Avis,  the  principal  debtor,  tbe  time  of 
payment  on  tbe  note;  and  that  tiie  effect  of 
tbla  omlsBlon  and  action  on  tbe  part  of  the 
defendant  bas  been  to  operate  as  an  equi- 
table dlscha^  of  the  complainant  from 
his  suretyship.  The  defendant  bolder  of 
tbe  note  having  brought  suit  against  tbe 
complainant  tbe  latter,  by  this  bin.  now  asks 
an  Injunction  restraining  tbe  further  prose- 
cution of  that  suit,  and  has  obtained  the 
order  to  show  cause  why  sncb  an  injunc- 
tion should  not  Issue,  etc.,  which  he  now 
seeks  to  have  made  absolute.  It  must  be 
considered  as  settled  In  this  state  that  a 
creditor  holding  a  contract  of  two  or  more 
persons,  who  have  on  Its  face  stipulated  as 
principals,  will  not  in  a  court  of  law,  be  held 
bound  to  treat  as  sureties  any  of  tbe  defend- 
ants who  have  contracted  as  principals,  eren 
If  they  are  In  fact  sureties,  and  the  creditor 
knows  It  If  sncb  a  oonti-actor  is  In  truth 
a  surety,  and  because  of  that  relation,  and 
the  creditor's  knowledge  of  It,  and  his  action 
having  that  knowledge,  the  surety  claims 
any  remedy,  it  must  be  beld  to  be  merely  an 
equity,  not  cognizable  at  law,  and  tbe  sure- 
ty's relief  must  be  In  tba  court  of  chancery. 
Anthony  t.  Frltts,  45  N.  J.  Law,  1:  Taylor 
T.  Sbute,  61  N.  J.  Uw,  — ,  39  Atl.  663.  The 
complainant  is  therefore  rightfully  In  this 
court  for  the  remedy  he  seeks. 

Tbe  complainant  in  support  of  bis  claim 
to  an  injunction,  offers  bis  own  affldarlt  and 


that  of  bis  co-promisor.  Avis,  and  relies  oo 
these  to  prove  his  suretyship  in  tbe  contract 
and  the  defendant's  knowledge  of  It  and  the 
extension  of  the  time  of  payment  of  tbe  note. 
The  principle  under  which  a  suraty  la  held 
to  be  discharged  If  tbe  time  of  payment  nam- 
ed in  the  contract  be  extended  Is  dementary. 
Tbe  surety,  with  his  principal,  has  entered 
hito  a  contract  with  the  creditor  for  the  pay- 
ment of  money.  Tbe  time  of  payment  la  an 
essential  incident  of  such  contract  If  the 
creditor  surrenders  or  changes  tbe  contract 
or  postpones  the  time  of  payment  wltbout  the 
consent  of  the  surety,  and  thus  prevents  the 
latter  from  paying  tbe  debt  at  tbe  time 
named  In  the  contract  and  from  suing  the 
principal  for  reimbnrsemoit  the  creditor  Las 
so  violated  tbe  terms  of  tbe  contract  that  ue 
bas  relieved  tbe  snre^  from  further  liabil- 
ity. Insurance  Co.  v.  Wilkinson,  35  M.  J. 
Bq.  175.  But  the  thing  done  by  the  ovdlior 
must  by  surrender  of  the  contract  Itself,  or 
by  Its  alteration  under  a  binding  agreement 
for  a  new  consideration,  have  effectually 
chauged  the  contract  In  a  manner  to  be  ob- 
ligatory upon  the  creditor.  Mere  delay  In 
enforcing  tbe  contract  without  fraudulent 
connivance  between  the  principal  and  tbe 
creditor,  will  not  discharge  the  surety,  lie 
bas  undertaken  to  pay  tbe  debt  aod  Is  bound 
to  do  so.  When  It  has  come  to  be  due,  be 
may  at  any  time  enforce  Its  payment  by  sat- 
isfying It  In  the  bands  of  the  creditor,  and 
suing  the  principal  for  reimburaement  The 
surety's  ranedy  Is  thus  in  his  own  hands; 
his  omission  to  enforce  It  is  bis  own  fault 
It  Is  well  settled  In  this  state  that  the  mere 
delay  of  the  creditor  to  collect  a  due  debt  will 
not  discharge  the  surety  (Newark  v.  Stout 
62  N.  J.  Law,  47,  18  AtL  not  even  when 
the  surety  has  actually  requested  the  col- 
lecUon  of  the  debt  (I'lntard  v.  Davis.  21  N.  J. 
Law.  034).  In  the  case  under  consideration 
the  affidavits  submitted  by  the  complainant 
make  no  disclosure  of  the  terms  of  auy  bind- 
ing agreement  entered  Into  by  the  defeuihiut 
which  extend  the  time  of  payment  of  the 
note  In  question.  They  simply  state  that  the 
defendant  did  extend  the  time  of  payment 
and  give  no  q>eclfication  of  the  time,  piave, 
consideration,  or  other  circumstancea  of  the 
alleged  new  agreement  which  might  enable 
the  court  to  determine  whether  there  was 
any  such  binding  contract  of  extension  as 
should  relieve  a  surety.  It  Is  not  enough  that 
tbe  complainant's  witnesses  are  wllUug  to 
depose  that  there  bas  been  an  extension  of 
the  time  of  payment  The  facts  must  be  set 
forth  upon  which  tbe  court  may  decide 
wheth»  tbe  supposed  extension  was  such  a 
violation  of  the  contract  as  exonerated  tbe 
surety.  It  may  be  true,  as  stated,  that  tbe 
defendant  Flitcraft,  did  extend  tbe  time  of 
payment  In  tbe  sense  that  be  omitted  to  en- 
force It  when  It  came  to  be  due;  but  as 
above  shown,  this  would  give  to  the  surety 
no  right  to  relief.  He  could  sUU  bare  taken 
up  the  note  at  any  ttane,  and  sued  his  prin- 
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cIpaL  The  complalnant't  affldaritg  are,  In 
themselves,  Insutflcient  to  suBtaln  his  effort 
to  secure  a  restraint  of  the  suit  at  law  on 
the  ground  of  the  alleged  extension  of  the 
time  of  the  payment  of  the  note.  This  con- 
clusion Is  Justified  bj  an  examination  of  the 
responsive  affidavit  of  the  defendant,  Flit- 
craft  He  denies  any  agreement  with  the 
complainant  as  to  whether  he  was  or  was 
not  surety  on  the  note,  and  testified  that  he 
accepted  the  note  in  question  as  It  Is  express- 
ed, upon  the  responsibility  of  both  parties  as 
Joint  makers.  He  denies  making  any  agree- 
ment of  any  kind  whereby  the  time  of  pay- 
ment of  the  note  was  in  any  manner  extend- 
ed, and  states  that  he  Has  simply  forborne  to 
enforce  payment,  not  desiring  to  subject  ei- 
ther of  the  makers  to  costs,  unless  absolutely 
necessary.  He  denies  that  he  has  not  noti- 
fied the  complainant  of  failure  to  pay  the 
note,  and  relates  In  detail  several  personal 
notifications  to  the  complainant  of  the  non- 
payment of  the  note,  at  one  of  which  he 
states  that  the  complainant  requested  blm  to 
ke«p  the  Interest  collected,  but  not  to  press 
the  other  maker  for  the  principal;  and  he 
further  states  that  at  none  of  these  several 
Interviews  with  the  complainant,  which  hap- 
pened at  periods  several  years  apart,  did  the 
complainant  intimate  that  he  would  not  pay 
the  note,  or  that  he  considered  himself  re- 
leased from  such  payment;  and  further  tes- 
tified that  the  complainant  never  requested 
that  any  suit  be  brought  on  the  note  against 
Avis,  the  other  maker,  alleged  to  be  the  sole 
principal.  The  defendant's  proof  meets 
every  ground  of  equitable  relief  set  up  In 
the  bllL  It  is  responsive  to  the  complain- 
ant's allegations  and  proof,  and  deals  with 
matters  within  the  personal  knowledge  of 
the  testifying  defendant  touching  his  own 
conduct.  Its  effect  is  fully  to  meet  and  con- 
tradict the  proof  submitted  by  the  complain- 
ant, and  to  leave  his  bill  unsupported  by  any 
evidence  sutUcient  to  Justify  the  granting  of 
a  preliminary  injunction.  Inhabitants  of 
Wlnslow  V.  Hudson,  21  N.  3.  Eq.  173. 

The  only  question  remaining  to  be  consid- 
ered Is  whether  the  case  exhibited  Is  one  of 
those  exceptions  to  the  general  rule  which 
leads  this  court.  In  the  exercise  of  a  sound 
discretion,  to  restrain  the  defendant  until 
final  hearing,  In  order  to  prevent  the  doing 
of  an  injustlcc'by  the  enforcemeat  of  payment 
from  one  who  Is  In  equity  a  surety  discharged 
from  liability  by  the  act  of  the  creditor. 
I-'leischman  v.  Young.  9  N.  J.  Eq.  621.  The 
affidavit  of  the  complainant  as  to  the  exten- 
sion of  time  to  the  principal  debtor  refers  to 
a  transaction  In  which  the  affiant  does  not 
claim  to  have  been  himself  an  actor,  nor  does 
he  Indicate  that  he  has  any  personal  knowl- 
edge of  It,  and  Is,  therefore,  of  little  weight 
as  evidence.  The  affidavit  of  the  co-prom- 
isor, Avis,  makes  no  exhibition  of  the  terms 
of  the  supposed  agreement,  nor  any  statement 
»r  its  consideration,  nor,  Indeed,  of  any  of  the 
InddoiU  necessary  to  enable  the  conrt  to  de- 


termine whether  there  was  In  fact  a  binding 
contract  extending  the  time  of  payment  All 
that  la  set  out  Is  the  averment  that  there 
were  at  various  times  demands  of  payment, 
and  that  on  Avis'  request  extensions  of  time 
of  payment  were  allowed  by  Flltcraft  On 
the  other  hand,  the  defendant,  who  must 
have  participated  In  the  making  of  any  such 
contract  of  extension,  and  therefore  knew 
whether  any  was  made,  expressly  denies  that 
any  extension  of  the  time  of  payment  was 
ever  agreed  upon,  and  explains  that  he  simply 
permitted  the  note  to  remain  uncollected,  and 
gives  a  reason  which  accords  with  common 
usage  In  country  districts,  where  a  due  prom- 
issory note  Is  not  unusual,  as  an  evidence  of 
debt  securing  the  payment  of  money  loaned, 
as  an  investment  to  produce  interest  The 
allegation  that  reasonable  notice  of  the  non- 
payment of  the  note  was  not  given,  If  It  be 
any  ground  for  complaint,  Is  also  fully  met 
and  denied  with  responsive  statements  of 
several  occasions  when  the  nonpayment  of 
the  note  was  brought  to  the  attention  of 
the  complainant,  who  did  not  deny  his  con- 
tinaed  obligation  In  any  way.  The  general 
and  uncertain  stotements  of  the  complain- 
ant's equltlea,  and  the  definite  and  concln- 
sWe  denial  of  them  by  the  defendant  lead 
me  to  believe  that  an  Injustice  would  be  done 
If  the  case  were  treated  as  an  exception  to 
the  mle  that  an  Injunction  should  not  go 
when  the  complainant's  equities  are  satle- 
factorliy  denied.  I  think  the  defendant  has 
shown  that  he  Is  within  both  his  legal  and  eq- , 
qnltable  rights  In  enforcing  bis  remedy  at  law 
according  to  the  express  terms  of  the  con- 
tract The  order  to  show  cause  and  the  re- 
straining order  should  be  dismissed,  wltli 
costs.   I  wlU  sdvlse  a  decree  accordtn^. 


LAKH  et  al.  v.  OCEAN  CITY  et  al. 
(Supreme  Court  of  New  Jersey.  Oct  31,  1896.) 
Obdinaxob—Vbto  —  Rkcokbidsratiox  —  Uomof- 

PAUTIES— pRtVATB  CORFOKATIONS. 

1.  The  word  "reconsideration."  occurring  lo 
a  statute  respecting  the  repassage  of  vetoed 
ordinances.  Is  to  be  given  Its  ordlnaiT  meaalng, 
not  the  artificial  one  it  lus  acqoired  In  parila- 
mentary  usage. 

2.  A  municinalltj  that  may  lawfully  consent 
to  the  formation  of  a  private  corporation  for 
certain  public  purposes  may  lawfully  condition 
its  consent  upon  terms  protective  of  such  pub- 
lic interests,  and  germane  to  the  subject 

(Sj-llabus  by  the  Conrt) 

Certiorari  proceeding  by  Ezra  B.  Lake  and 
the  Ocean  City  Water  Company  against  Ocean 
City  and  the  People's  Water  Company  and  oth- 
ers, to  review  an  ordinance.  Dismissed. 

Argued  June  term,  1808,  before  DEPUE, 
VAN  SYCKEL,  and  GARRISON,  JJ. 

D.  J.  Pancoast  tor  prosecntor.  W.  J. 
Kraft  for  defendants.  O.  A.  Boorgeols,  for 

Ocean  City. 

O  ARR ISON,  J.  This  certiorari  brings  up  an 
ordinance  of  Ocean  Cltj,  by  wblcb  it  consent- 
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ed  that  certain  pemms  tberein  named  be- 
come a  body  politic  for  the  porpose  of  aup- 
plytng  Ocean  City  and  Its  InhaUtanta  with 
water.  Tbe  coDsent  la  qnaUfled  by  smidry 
fttlpulatlon&  By  tbe  return  It  appears  tiiat 
tbe  ordinance,  after  Ita  ttnal  passage  city 
oonncll.  was  vetoed  by  tbe  mayor,  and  there- 
after was  adopted  otct  tbe  mayor**  veto  by 
a  Tote  of  5  to  1.  Tbls  readoptlon  la  said  by 
the  prosecutor  to  be  InefficactoaSr  because  tbe 
statute  from  wblcta  Ocean  City  derlrea  ltd  or- 
ganic law  provides  that  after  the  veto  of  an 
ordinance  It  shall  be  reconsidered,  "and  If  on 
reconsideration,  It  shall  pass  the  common 
GonncQ  by  a  vote  of  two-thirds  It  shall  take 
effect  notwltbstandlng  mcb  objection."  The 
argument  upon  this  point  Is  thus  stated  by 
counsel:  "The  reconalderatloii  of  an  ordi- 
nance makes  It  ot  no  effect,  and  as  If  It  had 
never  been  put  opon  Its  passage;  and  It  must 
be  taken  up  de  novo,  and  read  and  consider- 
ed anew,  accordingly.'*  This  construction  of 
the  statutory  law  arises  from,  and  la  based 
upon,  the  effect  given  by  parliamentary  usage 
to  a  vote  '*to  reconsider."  This  use  of  ttals 
word  Is  highly  arttfldal,  and  the  radical  ef- 
fect given  to  parliamentary  proceeding  Is 
doubtless  due  to  the  withdrawal  of  support 
from  a  measure  by  one  of  Its  previous  support- 
ers, leading  to  a  roimitBry  reesll  ot  tbe  entire 
measure. 

There  Is  nothing  to  lead  to  the  Importation 
of  this  significance  Into  the  coostroctloa  of  a 
statute  deaUng  wltb  tbe  compulsory  return  of 
an  ordinance  under  the  veto  power.  Tbe  rule 
for  Btatntory  construction  is  to  give  to  words 
their  ordinary  rather  than  their  extraordinary 
meaning,  unless  constrained  by  the  context 

"To  consider"  means  '"to  think  with  care" 
upon  a  matter;  hence,  **reconsIderatlDn" 
means  thinking  a^n  upon  It  vrltb  care.  All 
that  the  context  suggests  Is  that  tbe  occasion 
will  direct  the  care  according  to  the  nature 
of  the  objections  to  the  measure.  The  mode 
of  this  exercise  of  care  Is  neither  prescribed 
nor  implied;  so  that  there  Is  nothing  that 
compels  a  relntrodnction  of  tbe  ordinance,  or 
that  prevents  Us  repassage  aa  It  stood  after 
Its  first  and  second  readings,  aa  was  done  In 
the  present  ease. 

A  second  objection  to  tbls  ordinance  Is  that 
tbe  consent  given  by  tbe  city  to  tbe  other  de- 
fendant la  qualified  by  certain  stipulations. 
As  I  read  them,  these  stlpnlatlons  are  all 
germane  to  the  subject,  and  are  tbe  terms  up- 
on which  the  proposed  company  may  accept 
tbe  city's  consent.  Since  the  qneere  of  the 
present  chief  Justice  In  Davis  v.  Harrison, 
46  N.  J.  Law,  79,  It  has  been  generally  nn- 
derstood  that  a  municipality  that  may  law- 
fully consent  to  the  formation  of  a  private 
corporation  for  certain  public  purposes  may 
lawfully  condition  its  consent  upon  terms  pro- 
tective of  such  public  Interests,  and  germane 
to  the  subject  If  tbe  persons  upon  whom 
the  stipulations  impose  terms  do  not  com- 
plain. It  is  difficult  to  see  bow  others  are  af- 
fected otherwlae  than  beneficially.  The  as 


sumption  that,  wrested  from  the  consent,  the 
terms  constitute  a  contract  on  the  part  of  the 
dty,  Is  not  tenaUe. 

Lastly,  It  Is  said  that  In  dealing  with  tbe 
unformed  company,  everything  In  tbe  ordi- 
nance, except  tbe  mere  consent  to  its  forma- 
tlOB,  was  ultra  vires,  under  the  decision  of 
this  court  In  Stevens  v.  Borough  of  Mercbant- 
vllle  (rendered  during  this  present  term)  40 
Atl.  688. 

The  distinction  Is  between  contracting  with 
a  person  not  In  existence  and  consenting  that 
some  person  may  come  into  existence  upon 
certain  ccmdltlonB,  and  not  otherwise. 

The  mere  statement  of  the  first  proposition 
Is  a  species  of  Jargon,  whereas  tbe  latter  has 
boQi  legislative  sanction  and  jadiclal  ap- 
proval. 

TTpon  none  of  tbe  grounds  pressed  does  the 
ordinance  fall.  The  certlQcail  wlU  be  dis- 
missed, with  costs. 


THATCHBB  T.  LYONS  St  aL 

(Supreme  Conxt  of  Vermont  BewdngtoB. 

Hareh  20,  1886.) 
LnoTATioK  or  AoTiox»-JiiDoMB!iT»-SrAT  or 

SVATCTB  PSNDMO  KXBOOVION. 

Under  V.  8. 1  lUM,  which  leqnites  actions 
ot  debt  on  Jnd^ent  to  be  brought  wlUda 
eight  years  from  the  rendition  thereof,  a  judg- 
ment creditor  was  entitled  to  maintain  suA 
action  oo  a  jadgment  readered  more  than  eight 
years  ittior  to  tbe  bringing  thereof,  where 
brooght  within  right  years  after  the  return 
of  an  execution  on  bdco  Judgment  which  had 
been  doty  issued  and  levied,  as  sndi  statute 
did  not  begin  to  run  on  the  unsatisfied  balance 
of  such  iudgmeat  nntU  the  retan  of  sndL  «- 
ecutloD. 

Exceptions  from  Bennington  county  court; 
Boss,  Chief  Judge. 

Debt  on  Judgmrat  by  O.  W.  Thatcher,  ad- 
ministrator, against  Homer  A.  Lyons  and  cer- 
tain trustees.  Heard  on  the  report  of  a  ref- 
eree. Pro  forma  Judgment  for  plaintUL  De- 
fendant excepts.  Affirmed. 

Bdartln  Sl  Aichlbald.  for  ^alntlff,  Baxbei 
&  Darling  ftir  defendant 

THOMPSON,  J.  This  Is  so  action  of  debt 
on  Judgment  commenced  April  23,  1896. 
Tbe  Judgment  declared  on  was  rendered  April 
13,  18SB.  Hie  plaluljff  took  out  execution 
May  11.  1888,  and  the  same  day  placed  It  In 
the  hands  of  an  officer  tor  coUeetiOD.  Tbe 
plaintiff  was  a  subsequent  attaching  creditor 
on  bis  original  writ,  and  bis  execution  was 
tbrced  to  await  the  disposition  of  the  senior 
execution  levied  upon  the  property  attached. 
March  25,  1889,  plalntifTs  execution  was  duly 
returned  satisfied  In  part  All  the  attachable 
property  wblch  the  defendant  then  had  was 
taken  and  sold  on  it  so  that  he  bad  none 
subject  to  attachment  when  It  was  returned. 
Tbe  defendant  pleads  and  relies  upon  the 
statute  of  Umitatlons  (V.  S.  I  1196),  whicb 
reqnta«s  actions  of  debt  on  Judgment  to  be 
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brought  within  eight  years  from  the  rendi- 
tion thereof.  Thli  defense  must  prevail  un- 
less the  operation  of  the  statute  was  stayed 
by  the  Iwiit^tg  of  the  execution  and  proceed- 
ings thereunder.  It  has  been  held  that  when 
an  execution  and  judgment  was  apparently 
satisfied  a  levy,  which  Is  subsequently  va- 
cated by  proper  proceedings,  the  statute  does 
not  run  on  the  Judgment  during  the  time  It 
was  thus  satisfied.  Fairbanks  t.  Devereaux, 
58  Vt  38S,  3  Aa  600,  and  cases  there  cited. 
In  that  case  It  was  said  that  this  statute 
"is  not  to  be  construed  literally,  but  that  a 
new  promise,  or  any  other  fact  that  dearly 
rebuts  the  presumption  of  payment  during  the 
existence  of  such  fact,  suspend  the  opera* 
tiou  of  the  statute,  and  that  the  statute  com- 
mences running  anew  from  the  time  of  the 
new  promise,  or  cessation  of  the  operation  of 
such  fact"  In  Ferrlas  t.  Barlow,  8  Vt  90. 
it  was  held  that  the  impriaooment  of  the 
debtor  on  execution,  being  in  law  a  satisfac- 
tion of  the  Judgment  suspended  the  running 
of  the  statute  so  long  as  the  imprisonment 
continued,  and  that  the  statute  only  com- 
menced to  run  anew  from  the  time  of  the  dis- 
charge of  the  judgment  debtor  from  prison. 
While  the  presumption  of  payment  continues, 
the  plaintiff's  right  of  action  Is  suspended. 
When  It  is  determlKd  by  proper  proceedlngi 
that  payment  has  not  been  made,  or  is  un- 
availing under  the  law,  the  statute  begins 
to  run  from  the  date  of  such  determinatloo, 
In  discussing  the  effect  of  a  levy  of  an  eMxcn- 
tlon  on  personal  property,  tt  Is  said  in  2 
Preem.  Jndgm.  (4th  Bd.)  4  475:  "None  of 
the  decisions  astomes  that  a  levy  produces 
any  absolute  saUitfactlon.  It  Is  a  satisfaction 
aub  modo.  The  levy  must  be  fairly  exhausted 
before  further  proceedings  can  be  taken;  ajul 
while  these  proceedings  are  going  on  the 
plaintiff  cannot  have  another  execution,  noi 
sue  on  the  judgment,  nor  redeem  lands  undei 
It  After  the  levy,  if  the  sheriff  wastes  the 
property,  or  it  Is  lost  through  his  neglect  ox 
that  of  the  plaintiff,  the  satisfaction  Is  abso- 
lute. If,  without  any  fault  of  the  plaintiff  or 
of  the  sheriff,  the  levy  does  not  produce  pro- 
ceeds sufficient  to  satisfy  the  execution,  then 
the  plaintiff  Is  entitled  to  proceed,  for  so  much 
as  remains  unpaid,  as  If  no  levy  had  been 
made.*'  To  the  same  effect  are  Peck  r.  Bar- 
ney, 12  Vt  72;  Sheeran  t.  Sparhaw*,  6S  Vt 
eoi,  35  Aa  483;  Bank  T.  Bogers,  13  Mhin. 
407  <G1I.  376);  Bank  v.  Rogers,  15  Minn.  881 
<aiL  306);  M'Intosh  v.  Chew,  1  Blackt.  288; 
Green  v.  Burke,  23  Wend.  501;  People  r. 
Hopson,  1  Denlo,  574;  Mountney  T.  Andrews, 
€ro.  SUz.  287.  Frwn  these  authorities  it  te 
dear  that,  after  a  irialntiff  has  taken  out  his 
execution  on  a  judgment  and  placed  It  In  the 
bands  of  an  officer  for  levy  and  satisfaction, 
he  camwt  maintain  an  action  of  debt  on  the 
judgment  while  the  officer  la  proceeding  In 
due  coarse  to  levy  and  satisfy  the  execution. 
Being  thus  barred  of  his  right  to  maintain 
sodi  action,  the  statute  does  not  nm  dnring 


the  time  the  right  of  action  is  thus  suspend- 
ed. If  the  execution  Is  levied  and  duly  return- 
ed, the  statute  begins  to  run  on  any  unsatis- 
fied balance  from  the  date  of  such  return  of 
the  execution.  Hence,  in  the  case  at  bar,  the 
statute  did  not  begin  to  run  until  March  25, 
1S80,  and  this  acUon  was  brought  within  the 
time  required  by  the  statute.  Judgment  af- 
firmed, with  interest  and  costs,  and  case  re- 
manded to  be  inooeaded  with  in  respect  to 
trustees. 


BINOBR  MFO.  00.  T.  NASH. 
(Suprcttft  Oowt  of  Vermont.  Beulngtoo. 
Ance*  189&) 
BvpxaviN— BonDBN  or  Psoov. 
Where  replevin  axainst  a  Aerlfl  for  prop- 
erty on  wbi«Q  defeudant  had  as  unrecorded 
lien  was  defended  on  the  ground  that  he  had 
taken  tt  under  a  creditor's  attachment  the  bur- 
den was  on  defendant  to  alurar  that  the  credit- 
or for  whom  he  made  the  attachment  had  do 
notice  of  the  lien,  so  aa  to  bring  him  within 
V.  S.  {  2290,  providing  that  an  unrecorded 
shall  not  be  valid  against  an  attaching  credit- 
or without  Dotlee. 

Exceptions  from  Bennington  connty  court; 
Ross.  Chief  Judge. 

Action  of  replevin  by  the  Singer  Manufac- 
tnrlng  Company  against  John  Nash.  Judg- 
ment tot  defendant  Plaintiff  excepts.  Be- 
versed. 

Batchelder  &  Bates,  for  plaintiff.  Barber 
ft  Darling,  ft>r  defendant 

START,  J.  The  action  is  replevin  for  one 
■ewlng  machine.  The  facts  were  found  and 
ffled  by  the  court  below,  as  is  provided  by 
V.  S.  I  1627.  The  plaintiff  claims  title  under 
an  onrecorded  Instrument  from  which  it  ap- 
pears that  L  S.  Levlne  &,  Go.  rented  the  msr 
chine  in  question  of  the  plalntlfC,  and  agreed 
to  pay  $25  on  delivery  of  the  madilne,  as  rent 
for  the  first  month,  and  $10  each  mcmth  there- 
after for  the  term  of  10  mouths,  with  the 
right  to  poKhaae  the  machine  at  any  time 
within  said  term  by  paying  the  sum  of  |125, 
less  the  auma  paid  as  rent  While  the  ma- 
chine was  In  the  possession  of  Levlne  &  Co., 
the  defendant,  as  d^uty  sheriff,  attached  the 
same  aa  the  pn^urtr  of  l^Tlne  &  Co.  on  a 
writ  In  favor  of  a  creditor  of  Levine  &  Co. 
The  machine  was  duly  demanded  of  the  de- 
fendant and  he  refused  to  give  it  up.  The 
court  held  that  the  Instrument  was.  In 
effect  ft  conditional  sale  of  the  machine  to 
IjBvine  A  Co.;  that  the  attachment  created  a 
lien  in  tarw  of  the  creditor;  and  that  the 
defendant  could  Justify  bis  detention  of  the 
machine  under  his  plea  of  not  gnllty.  The 
court  ruidered  judgment  for  tbe  deftedant, 
and  tiie  i^alntiff  excepted. 

Tbe  plalntUTs  exception  to  the  judgment 
presents  for  consideratiott  the  question,  what 
judgment  ought  to  have  been  rendered  on  the 
facta  found?  In  passing  v^on  this  question, 
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we  are  restricted  to  the  facts  found  and  filed 
lu  the  court  below.  The  atatate  precludes  ua 
from  presuming  that  other  facta  appeared. 
V.  S.  5  1627,  provides  that,  when  a  case  Is 
trlpd  by  court  which  mlgbt  have  been  tried 
by  jury,  a  written  statement  of  facts,  signed 
by  a  majority  of  the  court,  shall  be  filed  with 
the  court  before  exceptions  are  allowed,  and 
that  no  other  or  dllTerent  facts  at  Issue  in  a 
cause  so  tried  shall  be  allowed  In  the  bill  of 
exceptions  except  such  as  relate  to  the  admis- 
sion or  rejection  of  evidence.  In  Hall  r. 
tilmpson,  63  Vt  601.  22  Atl.  OlH,  It  is  said  that 
the  Intention  of  the  legislature  to  confine  the 
case  strictly  to  the  statement  filed  within  30 
days  is  apparent  from  every  provision  of  the 
act.  V.  S.  8  2290,  provides  that  no  Hen  re- 
served on  personal  property  sold  conditional- 
ly, and  passing  into  tne  hands  of  the  condi- 
tional purchaser,  shall  be  valid  against  at- 
taching creditors  or  subsequent  purchasers 
without  notice,  unless  the  vendor  of  such 
property  takes  a  written  memorandum,  sign- 
ed by  the  purchaser,  witnessing  such  lien,  and 
the  sum  due  thereon,  and  causes  it  to  be  re- 
corded In  the  office  of  the  clerk  of  the  town 
where  the  purchaser  of  such  property  resides, 
If  he  resides  in  this  state,  otherwise  In  the 
office  of  the  clerk  of  the  town  where  the  ven- 
dor resides,  within  30  days  after  such  prop- 
erty Is  delivered.  At  the  time  of  the  passage 
of  this  statute,  an  unrecorded  vendor's  lien 
was  good,  not  only  between  the  parties,  but 
as  against  attaching  creditors  and  subsequent 
purchasers.  The  enactment  made  an  excep- 
tion to  the  law  as  it  then  stood.  In  favor  of 
attaching  creditors  and  subsequent  purchas- 
ers without  notice,  but  as  against  all  others 
the  law  remained  the  same  as  It  was  before 
the  enactment;  and  the  rights  of  a  conditional 
vendor  are  superior  to  those  of  an  attaching 
creditor  with  knowledge  of  the  Hen,  notwith- 
standing the  lien  is  not  recorded.  McPhall 
V.  Gerry,  S5  Vt  174;  Wataon  T.  Goodno,  66 
Vt  229,  28  Atl.  987. 

In  the  court  below,  the  defendant  sought  to 
justify  bis  detention  of  the  property  by  show- 
ing that  the  rights  of  the  attaching  creditor 
(or  whom  he  held  the  property  were  superior 
to  those  of  the  plalutlfT.  It  does  not  appear 
that  he  sought  to  Justify  his  acts  upon  any 
other  ground;  anJ  in  this  court  he  defends 
solely  upon  the  ground  that  the  Hen  was  In- 
operative as  against  the  attaching  creditor 
whom  he  represents,  because  It  was  not  re- 
corded. Upon  the  issue  thus  made  in  the 
court  below,  the  burden  was  on  the  defendant 
to  show  that  the  creditor  for  whom  he  made 
the  attachment  was  such  a  creditor  as  the 
statute  declares  that  an  unrecorded  Hen  shall 
not  be  valid  against.  It  was  for  him  to  show 
that  he  held  the  property  for  an  attaching 
creditor  without  notice.  The  plalnOtT  was 
under  no  duty  to  show  that  the  attaching 
creditor  had  notice  of  his  lieu.  When  a  party 
seeks  to  appropriate  the  property  of  a  condi- 
tional vendor  to  the  payment  of  the  debt  of 
ft  conditional  vendee,  he  must  show  that  be 


Is  within  the  terms  of  the  statute  giving  such 
right.  He  must  show  that  he  did  not  have 
notice  of  the  vendor's  Hen.  The  language  of 
the  statute  Imports  this,  and  the  fact  that 
he  had,  or  had  not,  such  notice,  at  tbe  time 
of  the  attachment,  la  peculiarly  within  his 
knowledge.  It  la  a  rule  ol  evidence,  weU  rec- 
ognized, that,  when  the  means  of  proof  are. 
from  the  nature  of  tbe  case,  peculiarly  with- 
in the  knowledge  or  control  of  one  party,  and 
not  of  the  other,  the  burden  of  proof  is  on 
the  party  having  such  knowledge.  Thus,  in 
State  V.  Nulty,  57  Vt  543,  it  Is  held  that  In  a 
prosecution  for  the  sale  of  Intoxicating  Uquor 
without  authority,  the  state  Is  not  bound  to 
prove  want  of  authority.  It  not  appearing 
that  the  attaching  creditor  did  not  know  of 
the  Hen  at  the  time  of  the  attachment  tbe 
Judgment  must  be  reversed.  Judgment  re- 
versed, and  Judgment  for  the  plaintiff  to  re- 
cover of  tbe  defendant  one  cent  damaces  an4 
Its  coati. 


STATB  T.  ROWELL. 

(Supreme  Court  of  Vermont  WaaUttfton. 
April  9.  1888.) 

PaUURT — Tax  Invbstori— ScrriciBNor  o* 
Ihdictmbnt— Crihikal  Law. 

Under  V.  S.  |  444,  declaring  guilty  of  per- 

Jnry  "a  person  who  willfully  swears  falsely 
D  violation  of  any  of  the  provisioDs  of"  the 
chapter  relatlog  to  the  liatinp  of  property  for 
taxation,  an  iodictment  which  contained  no 
averment  that  the  writing  alleged  to  have  been 
falsely  sworn  to  was  a  tax  inventory,  or  that 
It  was  required  by  law  to  be  under  oath,  and 
did  Dot  state  Its  substance,  was  bad  on  demur- 
rer, as  such  indictment  was  insufficient  to  ap- 
prise defendant  of  the  nature  of  the  accosa- 
tion  against  blm. 

BxceptlonB  from  Waahlngton  connty  cotirt; 
Bowell.  Judge. 

I.  H.  P.  Bowell  was  Indicted  for  perjiur, 
and  demurred.  Tbe  demurrer  was  oremiled 
pro  forma,  and  the  Indictment  adjudged  auf- 
ficient,  to  which  be  excepted.  He  was  then 
ordered  to  plead  over,  but  without  prejudice 
to  falB  demurrer,  and  thereupon  pleaded  not 
guilty,  and,  having  been  convicted,  brings  ex- 
ceptions. Reversed. 

Fred  A.  Howland,  State's  Atty.  Geo.  W. 
Wing  and  T.  R.  Gordon,  for  respondent 

TYLER,  J.  The  question  Is  upon  tbe  suffi- 
ciency of  the  Indictment  which  was  Intended 
to  charge  the  respondent  with  perjury  In 
making  oath  to  his  tax  Inventory,  under  V. 
8.  §  444,  which  Is:  "A  person  who  willfully 
swears  falsely  In  violation  of  any  of  the  pro- 
visions of  this  chapter  shall  be  guilty  of  per- 
jury, and  punished  accordingly."  The  chapter 
referred  to  is  upon  the  "Grand  List."  The 
substantial  part  of  the  form  prescribed  by 
the  statute  Is  as  follows:  "*  ♦  Ttie 
grand  Jurors  upon  their  oath  present  that 

 ,  of  ,  on  ,  before  ,  then 

and  there  having  competent  authority  to  ad- 
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minister  oatbs,  committed  the  crime  of  per- 
jury, by  falsely  swearing  (or  affirming)  to 
material  matter  In  writing,  signed  by  said 
 k  which  material  matter  la  In  sub- 
stance as  follows:  (Here  set  oat  tbe  matter 
In  said  writing  claimed  to  be  false.)**  It  Is 
alleged  In  the  first  count  In  the  indictment 
that  the  respondent,  before  Frederick  P. 
Carlton,  who  then  and  there  had  competent 
authority  to  administer  oaths.  *^omm]tted 
the  crime  of  perjury,  by  falsely  swearing  to 
material  matter  In  writing,  signed  by  the  said 
Isaac  H.  P.  Sowell,  which  said  material  mat- 
ter Is,  In  substance,  as  follows:  That  he, 
the  said  Isaac  H.  P.  Rowell.  on  the  said 
Ist  day  of  April,  In  the  year  1896,  was  ow- 
ing M.  C  Murphy,  of  Templeton,  In  the  state 
of  Massachusetts,  the  sum  of  twelve  hundred 
and  fifty  dollars;  contrary  to  the  form  of 
the  statute,"  etc.  The  second  count  Is  like 
the  first  down  to  the  aTerment  of  the  ma- 
terial matter  In  writing,  wtaldi  Is  set  out  as 
follows:  **  •What  amount  of  debts  were  you 
owing  on  the  1st  di^  of  April,  1885,  for 
which  exemption  from  taxation  sliooUl  be 
made?  State  name  and  re8l<lence  of  cred- 
itors.* To  M.  C.  Murphy,  of  Templeton, 
Mass..  $1.200.00;'— contery,"  etc.  In  the  third 
count  the  allegatltm  of  material  matter  Is,  In 
substance,  as  follows:  **  *What  amount  of 
debts  were  you  owing  on  the  1st  day  of  April, 
1885,  for  which  aemptlon  from  taxation 
should  be  made?  State  name  and  residence 
of  creditor.'  To  M.  O.  Murphy,  of  Temple- 
ton,  UssSh  91,250.00;  to  A.  J.  Stone,  of 
Boston,  Mass.,  $800.00;  to  Marvin,  ft  Sher^ 
bnme,  MontpeUer,  Vt.,  $160.00;  to  H.  O. 
Holmes,  of  MontpeUer,  Tt,  $0O.OO,''~cott- 
trary,"  etc 

Peijuiy,  at  common  law,  Is  defined  to  be 
the  willful  giving,  under  oath,  In  a  Judicial 
proceeding  or  course  of  Justice,  of  false  testi- 
mony material  to  the  Issue  or  point  of  In- 
qnliy.  2  Blsh.  New  Gr.  Law,  |  1015.  All 
the  definitions  In  the  books  contain  the  re- 
quirement that  the  false  swearing  be  "of 
some  consequence"  to  the  point  in  question, 
or  "in  a  matter  material  to  the  lasue,"  or 
"material  to  a  point  Involved  In  the  proceed- 
ing." or  use  other  equivalent  terms.  Our 
statute  {section  5080)  enlarges  the  common- 
law  definition,  and  extends  the  crime  to  other 
matters  than  those  Involved  In  proceedings 
in  courts  of  Justice,  as  at  common  law,  and 
by  section  6078,  T.  S..  and  provides  that  *'a 
person  of  whom  an  oath  Is  required  by  law, 
who  wilfully  swears  falsely  In  regard  to  any 
matter  or  thing  respecting  which  such  oath 
is  required,  shall  be  guilty  of  perjury,"  etc 
Section  444  makes  It  perjury  for  a  person  to 
swear  falsely  In  violation  of  the  provisions  of 
the  chapter  therein  referred  to.  The  aCat^'s 
attorney  doM  not  claim  that  the  Indictment 
would  be  sufficient  at  common  law,  but  in- 
sists that  the  purpose  of  the  statute  was  to 
do  away  with  the  technicalities  of  the  com- 
mon-law requirements,  and  that  the  indict- 
ment Is  in  substantial  compliance  with  the 


form  prescribed  by  the  statute.  The  only  lim- 
itation upon  the  power  of  liie  legislature  In 
rimpiuytng  the  form  Is  that  the  Indictment 
shaU  be  so  framed  as  to  apprise  the  re- 
spondent of  the  cause  and  nature  of  the  ac- 
cusation against  him.  But  is  neither  count 
In  this  Indictment  is  It  alleged  that  the  re- 
spondent was  a  taxpayer  In  MontpeUer;  that 
the  writing  which  contained  the  material 
matter,  stated  In  substance,  was  a  tax  In- 
vratory;  nor  that  the  writing,  nor  the  mate- 
rial matter  contained  therdn,  was  required 
by  law  to  t>e  sworn  to.  The  legislature  could 
only  outline  the  form  of  an  indictment,  leaf- 
ing It  for  the  pleader  to  set  ont  the  substance 
of  the  material  matter  according  to  the  char- 
acter of  the  writing  Itself;  but  the  legl^- 
ture  must  have  Intended  that  the  pleader 
should  set  out  enough  of  the  substance  of  the 
material  matter  to  make  it  apparent  to  the 
court  that  the  writing  was  one  that  was  re- 
quired by  law  to  be  sworn  to.  It  was  not 
Intended  that  anything  should  be  abated  fnmt 
the  right  of  the  person  accused  to  be  inform- 
ed of  the  cause  and  nature  of  the  accusation. 
In  State  v.  Camley,  67  Vt.  822,  81  AtL  840, 
the  Indictment  was  tor  testl^lng  falsely  up- 
on ft  trial  in  a  court  of  Justice.  The  indict- 
ment was  there  drawn  according  to  a  sim- 
plified form  prescribed  by  the  legislature, 
but  the  matter  falsely  sworn  to  was  fully  set 
ont  In  questions  to  and  buswots  by  the  re- 
spondent. That  case  went  no  further  than  to 
hold  that  the  charge  that  the  respondent 
committed  perjury  by  giving  certain  testimo- 
ny aufflcienfly  Informed  him  tiiat  he  was 
lawfully  Bwwn,  that  his  testimony  was  false, 
and  that  he  wUIfully  testified  falsely.  In 
Michigan  the  statute  is:  "*  •  •  When  a 
lawful  oath  Is  administered  by  any  one  that 
hath  authority,  to  any  person  in  any  Judicial 
proceeding,  who  sweareth  absolutely  and 
falsely  in  any  matter  material  to  the  Issue  at 
cause  in  question,'*  etc.  In  People  t.  Fox, 
25  Mich.  407,  npon  an  indictment  under  that 
statute,  the  oath  was  to  an  affidavit  to  be 
used  In  court,  and  It  was  held  that  the  Indict- 
ment was  not  good  at  common  law,  and  that 
under  the  statute  It  must  be  alleged  that  the 
oath  was  one  required  by  law;  that  the  pur- 
pose for  which  the  oath  was  made  must  be 
steted.  In  People  t.  Qalge,  26  Mich.  80,  the 
oath  was  to  a  bUI  In  equity,  and  the  Indict- 
ment was  hdd  bad,  because  it  was  not  aver- 
red that  the  bill  was  of  a  charactra  requir- 
ed by  law  to  be  verified  by  oath.  An  indict- 
ment where  It  was  aUeged  that  the  respond- 
ent swore  f  alsdy  to  a  certain  petition  to  an  ex- 
cise board,  was  h^  bad,  because  it  did  not  al- 
lege that  the  petition  was  made,  taken,  and 
to  be  used  for  any  purpose  required  by  law. 
Heinta  v.  Court  of  Quarter  Sessions,  46  N. 
J.  Law.  626.  Whfle  it  Is  not  necessary,  under 
our  present  statote,  and  the  prescribed  form, 
to  set  out  the  entire  writing,  and  it  is  suffi- 
cient to  state  its  substance,  enough  must  be 
stated  to  ^ve  the  respondent  clear  notice  of 
tlie  charge  be  Is  called  upon  to  defend 
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asaiusL  It  ifl  a  well-Bettled  rule  that,  while 
It  ig  Bofldeiit,  In  general,  to  allege  an  of- 
fense In  tiie  words  of  tlie  statute  If  tbey  cot- 
er  every  element  of  the  offense  charged,  in 
ell  cases  the  offense  must  be  set  forth  with 
clearness,  and  with  all  certainty  necessary  to 
apprise  the  accused  of  the  crime  with  which 
he  stands  charged.  WharL  Gr.  PL  (9th  Ed.) 
§  220;  U.  S.  T.  Mann,  &5  TJ.  S.  &80.  The  opin- 
ion of  Mr.  Chief  Justice  Waite  upon  the  suffi- 
ciency of  the  indictment  in  II.  S.  t.  Cruik- 
shank,  B2  U.  8.  542,  is  thus  summailsed  tn 
the  syllabus:  "The  object  of  au  indictment 
Is:  First,  to  furnish  the  accused  with  such 
a  description  of  thi*  charge  against  him  as 
will  enable  him  to  make  his  defense,  and 
avail  himself  of  his  oouTlctlan  or  acquittal, 
for  protection  against  further  prosecution  for 
the  same  cause;  and,  second,  to  Inform  the 
court  of  the  facts  alleged,  so  that  It  may  de- 
cide whether  they  are  sufficient  in  law  to 
support  a  conrlctton.  If  one  should  be  had." 
Mr.  Justice  Clifford  remarked  In  that  case: 
"Offenses  created  by  statute,  as  well  as  of- 
fenses at  common  law,  must  be  accurately 
and  dearly  described  in  an  Indictment;  and. 
If  the  (flense  cannot  be  so  described  with- 
out expanding  the  allegations  boyond  the 
mere  words  of  the  statute,  then  it  Is  clear 
that  the  allegations  of  the  Indictment  must 
be  expanded  to  ttiat  extent,  as  It  Is  universal- 
ly true  that  no  indictment  Is  sufficient  which 
does  not  accurately  and  clearly  allege  all  the 
Ingredients  of  which  the  ofEense  Is  composed, 
so  as  to  bring  the  acozsed  within  the  true  In- 
tent and  meaning  of  the  statute  d^niiME  the 
offense."  In  an  indictment  for  larceny  It 
would  not  be  sufficient  to  charge  that  the  ac- 
cused felonloBsly  took  and  carried  away  per* 
soaol  pn^rty,  without  describing  it,  or  al- 
leging ownership.  In  State  v.  Bmce,  69 
Vt.  9S,  37  AU.  23a  a  complaint  whldi  chaiv 
ged  a  breaich  of  the  public  peace  by  threat- 
ening to  strike,  beat;  Injure,  and  assault 
"divers  and  sundry  persons,"  without  naming 
them,  or  alleging  that  their  names  were  un- 
known, was  held  bad  on  (temurrer.  It  was 
there  said  that  by  Btstin^;  the  names  the  of- 
fmae  was  more  certainly  Identified,  and 
made  more  specific,  Instead  of  being  left  gen- 
eral; also  that  It  would  avoid  the  risk  of 
the  accused  beJng  put  on  trial  for  an  oftense 
not  Intended  by  the  indictors.  The  rule  la 
also  fully  discussed  and  clearly  stated  In  State 
V.  FIsk,  06  Vt.  434,  29  AtL  633,  and  needs  no 
further  amplification  here. 

The  new  statute  and  new  forms  of  Indict- 
ment relieve  the  pleader  of  many  technicali- 
ties of  the  common-law  forms,  but  they  do 
not  relieve  him  from  stating  the  substance  of 
the  material  matter;  and  in  so  stating  it  the 
common-law  roles  In  respect  to  certainty  m 
sttU  applicable.  This  Indictment  must  be 
held  bad  on  demurrer,  because  It  contains 
no  averment  that  the  writing  was  one  requliv 
ed  by  law  to  be  sworn  to,  does  not  state  Its 
substance,  nor  sufficiently  uprise  the  re- 
spondent of  the  crime  with  which  be  la  cha^ 


ged.  The  pro  forma  rollag  of  ftkt  court  be- 
low reversed,  demurrer  sustained.  Indictment 
held  iBKiffldent  and  qaeshed. 


TOWN  OP  EAST  MONTPBLIBE  T. 
WHEELOCK  et  aL 
(Supreme  Court  of  Vecmoat.  Washli^ton. 

Sept.  17*  1868.) 
Emikbst  Doum— Miu.  Dams— Ssidsb^R*- 

FAtSS. 

1.  A  town  having  a  statutory  duty  to  repair 
a  bridge  within  its  limits  has  the  n^t  to  re- 
gatre  an  owner  of  a  dam  below  the  bridge  to 
desist  from  obstractiag  llie  flow  of  the  waters 
of  the  stream,  and  to  allow  it  to  flow  as  it  was 
accustomed  to  at  the  time  defendants'  grantors 
obtained  their  grant  from  the  •te.te  and  acqatr- 
ed  rigfata  in  the  river  while  the  town  is  mak- 
ing tne  neoBssary  repalis  on  Uw  bridse  with 
reasonable  dispatch. 

2.  Whm  a  town  compels  a  nill-dam  owner 
to  allow  the  water  to  flow  DDobstrncted  wliile  it 
repairs  a  bridge  over  the  sticasi,  the  mili-dam 
owner  cannot  recover  for  the  hioonvenien« 
and  delay  caused  by  thus  refraining  £r<»n  ob- 
■tnictlng  the  flow  while  the  neeessaxy  repairs 
are  being  made. 

Appeal  In  diancexy,  Washington  cmmty; 
Tyler,  CAiancellOT, 

^11  by  the  town  of  But  Mou^eUer  against 
J.  fl.  WtaedoiA  and  otbem  to  enjoin  defend- 
ants from  Interfering  wtth  the  xtimfldlns  of 
a  ttfldge  by  permitting  vat^  to  How  beck 
from  a  certain  dam.  From  a  deoee  tor  de- 
fendants pro  forma  on  the  master's  report 
dlnnlBSlng  die  UH  and  allowing  damages  tm- 
der  the  injonctton  bond,  orator  appeala.  Be- 
versed. 

8.  a  Sbnrtleff.  tor  a|ipeUant  EM  U 

JjoItA,  for  appellees. 

STABT,  J.  It  IB  alleged  la  the  bUl  tbat  the 
complainant  town  Is  one  of  the  enrporate 
towns  of  this  state,  and  as  such  owes  cwtain 
duties  to  ttie  public,  among  whidi  la  the 
keeping  in  repair  and  malatenanoe  of  high- 
ways and  bridges  within  the  Umits  at  aeid 
town;  that  thoe  Is  a  eertaJn  bridge  across 
Wlnooskl  river.  In  said  town,  now  known  as 
the  "Fowler  Bridge,"  which  U  is  the  doty 
of  the  oonq>lalnant  to  maintain  and  keep  In 
repair;  that  defendant  Wheelock  Is  the  own- 
er of  a  water  privilege  on  Bsid  river,  and  bma 
a  dam  across  it  at  the  village  of  East  Uont- 
pelier,  whkh,  when  the  dam  is  fuU,  obstnicts 
the  water  so  that  it  sets  back  under  the  Fow- 
ler Bridge,  aforesaid,  to  the  depth  of  aeven 
<w  eight  feet;  that  the  other  defendants  leaae 
power  of  him.  and  use  water  from  said  dam; 
that  the  abutmmtB  under  said  Fowlw  Bridge 
are  out  of  repair,  so  much  ao  that  they  must 
be  built  over,  and  the  oono^alnant  has  been, 
and  now  Is,  repairing  the  aune;  that  the  soli 
under  the  abutments  is  a  qulcksaad,  oo  that 
it  la  necessary  to  drive  pllea,  and  oit  the  aame 
off  below  low-water  owk,  n[>on  which  to 
commence  to  lay  the  stone  abutments  which 
are  to  suK>ort  aald  bridge;  that  It  la  not  now 
definitely  known  which  rlgbts  are  wag&Aox 
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In  cue  of  conflict,— those  of  the  coinplaiiiant 
or  those  of  the  defendants,— traA  the  complain- 
ant avers  that  It  has  superior  right,  and  that 
it  is  the  duly  of  said  J.  S.  Wheeloclt,  bis 
lessees  and  assigns^  on  proper  notice  from  the 
contplatoant,  to  let  the  water  out  of  the  dam 
for  a  reasonaUe  time,  to  enable  the  complain- 
ant to  rebuild  the  abutments  of  said  tnridge; 
that  the  CMnplalnant  gave  Uxe  said  J.  S. 
Wheelock  notice  to  draw  the  water  from  bis 
said  dam.  as  It  was  about  to  commence  work 
on  the  abutments  ot  said  t»ldge,  and  there- 
upon tbe  complainant's  agent  and  the  said 
TV'heelock  did  let  the  water  out  of  said  dam, 
and  tbe  complainant  commenced  work,  pla- 
cing a  temporary  support  under  said  tMrldge,— 
Its  west  endi—baUdlng  a  cofterdam,  and  ex- 
cavating preparatory  to  dilTlng  piles  for  the 
abutment  at  tbe  west  end;  that  tbe  deteod- 
ants  Wallace  Clark  and  the  Eurelu,  Granite 
Company  are  using  water  from  said  dam,  and 
claim  an  Interest  In  said  water  power,  as  the 
ciMnplalnant  Is  Informed  and  believes;  that 
the  complainant  Is  informed  and  believes  that 
the  said  J.  8.  Wheelock  dosed  up  his  dam  and 
shut  tbe  water  back  on  tbe  2d  day  of  August, 
1S96;  that  this  was  done  without  the  knowl- 
edge or  consent  of  the  complainant,  or  its 
agents  In  control  of  said  work,  and  tbe  wa- 
ter was,  in  fact,  shut  off  so  that  It  set  back, 
broke  In  said  cofferdam,  and  flooded  the 
place  where  said  abutment  was  being  built, 
stopping  tbe  work,  and  doing  great  damage; 
that  the  complainant  was  proceeding  wUh 
the  repairs  with  all  possible  dispatch,  employ- 
ing all  tile  men  that  could  be  used  on  the 
work  to  advantage;  that  the  complainant  baa 
caused  a  hole  to  be  opened  in  said  dam,  so 
that  the  water  Is  now  being  drawn  out.  and 
is  ready  to  commence  on  tbe  same  as  soon  as 
tbe  water  Is  drawn;  but  It  la  Informed  and 
believes  that  tbe  said  J.  S.  Wheelock  wIU 
again  close  up  the  hole  In  the  dam,  and  flood 
tbe  work,  so  that  It  will  be  impossible  to 
proceed  with  tbe  repairs,  unless  restrained 
by  order  of  court-  Upon  the  filing  of  the  blU 
an  Injunction  was  Issued,  restraining  tbe  de- 
fendants from  hindering  or  interfering  wltli 
the  repairing  of  tbe  bridge,  or  from  prevent- 
ing the  water  from  flowing  through  tbe  dam, 
or  from  causing  the  water  to  rise  In  the  pond 
so  as  to  Interfere  with  the  work  of  repairing 
the  bridge.  The  master  finds  that  one  of  the 
selectmen  of  tbe  complainant  town  had  an 
Interview  with  defendant  Wheelock.  in  which 
the  porpose  of  the  complainant  to  repair  tbe 
bridge  was  disclosed,  and  requested  Whee- 
lock to  draw  tbe  water  from  tbe  pond  for  that 
purpose,  at  such  times  as  might  be  deemed 
necessary,  saying  that  be  expected  tbe  com- 
idalnant  would  hare  to  pay  what  was  right; 
that  Wheelock  consented  to  empty  the  pond 
whenever  required,  accompanying  the  prom- 
ise by  tbe  statement  that  for  so  doing  be  only 
wanted  what  was  right;  that  on  tbe  31st  day 
of  July  the  complainant  was  ready  to  have 
the  water  drawn  that  It  might  construct  a 
truss  under  the  bridge,  and  sent  men  to  help 
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take  out  the  water  gate^  which  was  done; 
that,  when  the  truss  was  constructed,  the  de- 
fendants were  allowed  to  retain  the  water  In 
the  dam  until  further  notice;  that  later  tbe 
defendants  were  reijueated  to  draw  tbe  wa- 
ter from  the  pond,  which  was  done;  that  on 
August  10th  defendant  Wheelock,  learning 
that  the  complainant  had  not  worked  on  Sun- 
day, the  &th,  instructed  his  men  to  so  for 
close  tbe  dam  as  to  get  a  fall  of  eight  feet 
upon  the  wheels;  that  this  could  be  done, 
as  the  watCT  was  then  flowing,  without  in- 
creasing the  depth  of  tbe  water  at  the  bridge; 
that  on  Wednesday,  tbe  12th  of  August,  soon 
after  midnight,  the  water  In  tbe  stream  sud- 
denly rose,  overflowed  the  walls  of  the  pit 
•vrhese  tbe  pile  driver  was  stationed,  and  fill- 
ed the  same,  and  the  complainant's  offtcers, 
on  going  to  defendant  Wheelock's  mill,  found 
the  water  flowing  over  the  top  of  the  dam; 
and  tha^  although  It  did  not  rain  In  that 
vicinity.  It  was  afterwards  discovered  that 
there  bad  been  what  was  called  a  cloudburst 
In  the  town  of  Calais,  which  had  caused  the 
sudden  rislns  of  tbe  stream.  Tbe  master 
finds  that  it  was  not  tbe  Intention  of  defend- 
ant Wheelock  to  raise  the  water  In  the  stream 
so  as  to  Impede  the  work  at  tbe  bridge;  that 
in  tbe  adjustment  of  the  waste  gates  they 
had  been  so  placed  that,  with  only  the  wa- 
ter ordinarily  fiowlng  In  said  stream  it  would 
not  have  risen  so  as  to  have  yielded  more 
than  elglit  feet  head  upon  the  wheels,  and 
would  not  have  affected  tbe  work  of  tbe  com- 
plainant at  said  bridge;  and  that,  Immediate- 
ly after  the  circumstances  last  stated,  the 
compialnant  brought  Its  bUl  in  equity  and 
procured  an  Injunction.  From  these  findings 
It  is  dear  that  the  cloudburst  In  Calais  caused 
tbe  pond  to  fill,  and  the  water  to  set  back 
upon  the  amiplalnant'B  work;  that  the  cloud- 
burst was  an  unusual  and  unexpected  oc- 
currence; that  the  parties  did  not  know  of  it 
until  after  tbe  work  was  flooded,  and  tbe 
complainant  had  brought  its  bill,  and  enjoin- 
ed the  defendants  from  obstructing  the  nat- 
ural flow  of  tbe  water;  that  tbe  defendants 
acted  in  good  faith,  believing  that,  if  there 
was  an  increase  In  tbe  flow  ol  water  which 
would  require  a  further  opening  of  their 
gates,  they  would  observe  it  in  season  to  do 
so;  tliat  they  liad  no  Intention  of  Impeding 
the  complainant's  work;  and  that,  under 
these  circumstances,  there  was  no  occasion 
for  enjoining  the  defendants  from  obstructing 
tbe  flow  of  water,  and  the  complainant's  bUl 
must  be  dismissed.  Tbe  defendants  insist 
that  they  are  entitled  to  Injunction  damages 
for  the  loss  of  the  use  of  their  mill  during  tbe 
time  the  complainant  was  making  repairs  up- 
on the  bridge.  Tbe  master  flnds  that  the 
time  selected  tbe  complainant  tar  doing 
the  work  was  as  favorable  as  could  have 
been  selected  for  its  speedy  and  successful 
accomplishment;  that  it  was  at  a  season  of 
Che  year  when  the  defendants  were  less  dank- 
aged  than  they  would  have  been  at  any  other 
time;  that  the  plans  adopted  by  the  complaln- 
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ant  tor  carrying  on  tbe  work,  considering  the 
obstactea  to  be  overcoine,  were  feasible  and 
reaaonable;  and  that  there  was  no  nnreason- 
able  delay  on  the  part  of  the  complainant  In 
pushing  the  work  to  completion,  and  the  wa- 
ter was  not  drawn  longer  than  was  resBon- 
ably  necessary.  The  defendantB  maintain  a 
dam  across  the  Wlnooskl  rlrer,  which  ob- 
structs the  natural  flow  of  tbe  water,  and 
causes  It  to  set  back  some  two  miles,  to  a 
point  vibete  the  complainant  Is,  by  law,  re- 
quired to  maintain  and  keep  In  repair  a 
bridge  for  the  reasonable,  convenient,  and 
safe  passage  of  the  traveling  pnblic  over  the 
rlT«r,  and  for  neglect  of  this  duty  Is  liable 
in  damages  to  persons  Injared  while  passing 
over  the  bridge.  Tbe  complainant,  in  mak- 
ing repairs  upon  the  bridge,  was  in  perform- 
ance of  a  public  duty  Imposed  upon  It  for  the 
benefit  of  tbe  public,  and  for  and  on  behalf 
of  the  state,  and  It  had  the  same  and  all  the 
rights  that  the  state  would  hare  In  main- 
taining and  keeping  In  repair  the  bridge; 
and,  if  It  became  necessary  for  the  complain- 
ant, In  making  repairs  upon  the  teldge,  to 
have  the  water  of  tbe  river  flow  In  its  natm-al 
way,  without  obstruction,  whUe  such  repairs 
were  being  made  with  reasonable  dispatch, 
it  had  the  right  to  require  the  defendants  to 
desist  from  obstructing  such  natural  flow,  and 
to  allow  the  water  to  flow  substantially  as  it 
was  accustomed  to  flow  at  the  time  the  de- 
fendants' grantors  obtained  their  grant  from 
the  state,  and  acquired  riparian  rights  in  the 
river;  and,  for  thus  yielding  to  a  public  right 
and  necessity,  the  defendants  have  no  redress 
against  the  complainant.  The  Inconvenience 
and  delay  caused  by  thus  refraining  tempo- 
rarily from  obstructing  the  natural  flow  of 
the  river  while  necessary  repairs  were  being 
made  by  authority  of  the  state,  and  for  the 
benefit  of  the  public,  may  well  be  regarded  as 
a  risk  and  burden  assumed  by  the  defend- 
ants in  maintaining  a  dam  across  the  river 
for  private  purposes.  The  requirement  was 
not  a  taking  of  the  defendants*  property, 
within  the  meaning  of  tbe  constltutloDal  pro- 
vision prohibiting  the  taking  of  private  prop-  - 
erty  for  public  use  without  compensation. 
Tbe  complainant  did  not  take  the  defendants* 
property;  It  only  temporarily  prevented  the 
defendants  from  obstructing  the  natural  flow 
of  tbe  river  at  a  point  where  the  state  had  an 
easement  to  repair  a  bridge  for  the  safe  pass- 
age of  the  public,  and  rendered  tbe  defend- 
ants' mill  less  profitable  for  such  time  as  the 
master  has  found  was  reasonable  for  mak- 
ing the  repairs. 

In  Northern  Transp.  Co.  of  Ohio  T.  Chicago, 
99  U.  S.  635,  the  plaintiff  sought  to  recover 
damages  for  injuries  alleged  to  have  been  sus- 
tained by  being  deprived  of  access  to  its 
premises  and  tbe  river  while  tbe  city  was 
constructing  a  tunnel  or  passageway  along 
the  street.  Mr.  Justice  Strong,  in  holding  that 
the  defendant  was  not  liable,  said:  "It  is  un- 
deniable that  In  making  the  improvement  of 
which  tbe  plaintiffs  complain  the  dty  was  the 


agent  of  the  state,  and  performing  a  public 
duty  Imposed  upon  It  by  the  teslslature;  and 
that  persons  appointed  or  anthorlied  by  law 
to  make  »r  Improve  a  highway  are  not  an- 
swerable for  consequential  damages  If  the; 
act  within  their  Jurisdiction,  and  with  care 
and  skill.  Is  a  doctrine  almost  nnlTersally  ac- 
cepted alike  In  England  and  In  this  oonn- 
try.  •  •  •  The  doctrine,  however  It  may 
at  times  appear  to  be  at  variance  with  nat- 
ural justice,  rests  upon  tbe  soundest  legal 
reason.  The  state  holds  Its  highway  in  trust 
for  the  public.  Improvements  made  by  its 
direction  or  by  Its  authority  are  its  acts,  and 
the  ultimate  responsibility,  of  course,  should 
rest  upon  It  But  It  is  tbe  prerogative  of  the 
state  to  be  exempt  from  coercion  by  suit,  ex- 
cept by  Its  own  consent  This  prerogative 
would  amount  to  nothing  If  it  does  not  pro- 
tect the  agents  for  Improving  highways  which 
the  state  is  compelled  to  employ.  The  rem- 
edy, therefore,  for  a  consequential  injury  re- 
sulting from  tbe  state's  action  through  its 
agents,  if  there  be  any,  must  be  that,  and 
that  only,  which  the  legislature  shall  give.  It 
does  not  exist  at  common  law.  Tbe  decisions 
to  which  we  have  referred  were  made  In  view 
of  Magna  Charta,  and  tbe  restriction  to  be 
found  in  the  constltntlon  of  every  state,  that 
private  property  shall  not  be  taken  for  put>- 
Uc  use  without  Just  compensation  being  made. 
But  acts  done  In  the  proper  exercise  of  gov- 
ernmental powers,  and  not  directly  encroach- 
ing upon  private  property,  though  their  con- 
sequences may  impair  Its  use,  are  universal- 
ly held  not  to  be  a  taking  within  tbe  mean- 
ing of  the  constitutional  provision.  They  do 
not  entitle  tbe  owner  of  such  property  to  com- 
pensation from  the  state  or  Its  agents,  or  give 
him  any  right  of  action."  In  Atwater  v. 
Trustees,  124  N.  T.  602,  27  N.  E.  385,  where 
the  defendant,  while  engaged  in  building  a 
bridge  in  pursuance  of  statutory  authority, 
erected  a  cofferdam  In  tbe  outlet  of  the  lake, 
which  was  necessary  for  the  work,  but  which 
obstructed  the  flow  of  the  water,  and  caused 
it  to  remain  on  plaintiff's  land,  and  substan- 
tially deprived  blm  of  Its  beneficial  use  (or 
one  season,  it  was  held  that,  it  appearing  that 
the  work  was  properly  and  expeditiously 
done,  the  defendant  was  not  liable  for  the 
damages;  that  there  was  not  a  taking  of 
plaintiff's  property,  wltbla  tbe  meaning  of 
the  constitutional  provision  prohibiting  sucb 
taking  without  compensation;  and  that  the 
time  and  the  necessity  for  the  construction 
were  matters  to  be  determined  by  the  de- 
fendant, and.  In  tbe  absence  of  proof  of  bad 
faith,  tbe  exercise  of  this  discretion  was  not 
the  subject  for  review.  In  delivering  the 
opinion  In  that  case,  It  was  said:  "The  doc- 
trine, however,  is  well  established  in  this 
state  that  public  officers  lawfully  employed  In 
making  public  Improvements,  and  corpora- 
tions engaged  In  the  performance  of  work  of 
a  public  nature  authorized  by  law,  are  not 
liable  for  consequential  damages  occasiont'd 
by  It  to  others,  unless  caused  by  misconduct, 
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negligence,  or  unsklllfulaesB.**  In  Kerr 
Jnalin.  20  N.  T.  Supp.  929,  It  to  beld  that, 
wben  it  to  necesaaiT  tor  a  commtosloner  of 
blghways,  In  tbe  discbarge  of  bto  duty,  to 
Bbut  oS  the  water  from  a  mill  In  order  to  re- 
pair a  enlTert  forming  a  part  of  an  arUfldal 
water  conrse  or  tall  race  passing  nnder  a 
pnbllc  street,  an<t  tbe  repairs  are  prosecuted 
with  diligence  and  reasonable  care,  the  com- 
missioner to  not  liable  for  damages  for  the 
loBB  of  power  to  the  mill  pending  snch  repairs. 
In  Oreen  ARB.  NaT.  Go.  t.  Chesapeake,  O. 
&  8.  W.  B.  Ca  (Ky.)  10  S.  W.  6,  It  Is  held 
that  the  obstractlon  of  navigation  by  the  re- 
pairing of  a  bridge  avex  a  river  In  replacing 
a  draw  span,  whtcb  bridge  to  maintained  un- 
der lawfnl  anthortty,  creates  no  right  of  ac- 
tion In  favor  of  parties  enticed  to  navigate 
tbe  river.  If  tbe  repairs  are  made  In  sncb  a 
manner  as  not  unreasonably  to  obstmct  the 
navigation.  In  Llvermore  r.  Jamaica,  23  Vt 
361,  It  to  held  that  taking  land  for  a  highway 
is  not  such  an  appropriation  of  property  to 
public  use,  within  the  meaning  of  the  consti- 
tution of  tbis  state,  as  necessarily  requires 
compensation  In  money  to  be  made  therefor. 
In  Morey  v.  Fitzgerald,  56  Vt  489,  It  Is  said 
that  If  a  public  highway  be  out  of  repair, 
and  Impassable,  a  traveler  may  lawfully  go 
over  the  adjoining  land,  since  It  Is  for  the  pnb- 
llc good  that  there  should  be  at  all  times  free 
passage  along  the  highway  for  all  tbe  sub- 
jects of  the  state.  In  such  case,  an  Interfer- 
ence with  private  property  Is  obviously  dictate 
ed  and  justified  summa  necessitate  by  the  Im- 
mediate urgency  of  the  occasion,  and  a  due 
regard  to  the  public  safety  and  convenience. 
TVe  think  it  clear  that  the  complainant  had  a 
rlgfat  to  have  tbe  water  drawn  as  low  as  was 
necessary  for  the  convenient  prosecution  of 
tbe  work,  and  hence  it  to  not  liable  for  dam- 
ages occasioned  thereby;  but  If  It  went  be- 
yond its  right,  aud  thereby  damaged  the  de- 
fendants. It  Is  liable.  The  master  has  not 
found  whether  or  not  the  defendants  were 
required  to  and  did  draw  tbe  water  lower 
than  was  reasonably  necessary  for  the  con- 
venient prosecutlou  of  tbe  work;  aud  tbe  re- 
port must  be  recommitted  for  that  purpose, 
and  for  the  assessment  of  Injunction  dam- 
ages, if  any  have  been  sustained  by  tbe  de- 
fendants by  reason  of  being  compelled  to 
draw  the  water  lower  than  was  necessary  for 
the  prosecution  of  the  work  In  rebuilding  the 
bridge.  Tbe  pro  forma  decree  Is  reversed, 
and  tbe  cause  remanded,  with  mandate. 


WABD  T.  WABD. 
(Snpireme  Conrt  of  Yermont.  Washington. 
Aag.  Q,  1888.) 
Pabbhtakd  Child— Cc9toi>t  or  JCraoa  CniLDKair 

— CONTBHPT. 

1.  A  husband  who,  immediatelr  after  the 
service  of  a  summons  on  a  petition  by  bis  wife 
for  tbe  custody  of  minor  children,  left  the 
state,  taking  the  children  with  him,  cannot,  mi 
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the  gronnd  that  he  to  In  contempt  of  conrt,  bO' 
deprived  of  his  right  to  participate  In  the  heai^ 
ins  bv  connsel. 

2.  A  husbasd,  immediately  after  the  service 
of  a  summons  on  a  petition  by  bis  wife  for  the 
custody  of  minor  children,  left  the  state,  taking 
the  children  with  him.  Held,  that  he  could  not 
be  adjudged  guilty  of  contonpt  without  a  hear- 
ing, since  the  contempt,  U  committed,  was  out 
of  court. 

Exceptions  from  Washington  county  court; 
Ross,  Chief  Judge. 

Petition  by  Mary  K.  Ward  against  Myron 
Ward  to  recover  the  cnstody  of  minor  chil- 
dren. Tbe  petitionee  was  adjudged  to  be  In 
contempt,  and  was  denied  tbe  right  to  partici- 
pate In  the  bearing  by  counsel,  to  which  he  ex- 
cepts. Reversed. 

L.  M.  Read,  for  appellant  Clarke  a  Fltt* 
and  Waterman.  Martin  ft  Hltt,  for  appellee. 

START,  J.  Tbe  parUei  are  boaband  and 
wife.  The  petition  to  fw  tbe  cnstody  of  tbelr 
minor  diUdren.  Tbe  peUttonee  left  the  state 
immediately  after  tbe  petltltm  and  anrnmons 
were  served  upon  him,  taking  the  cblldren 
with  him;  and  for  thto  tbe  court  below  forth- 
with adjudged  bim  In  contempt  and  not  enti- 
tled to  participate  bj  counert  In  the  bearliqc, 
until  he  sbonld  be  present  In  person  and  have 
tbe  children  iritbln  the  jurisdiction  of  the 
conrt  It  does  not  appear  tibat  the  conrt  after 
refusing  to  allow  the  petitionee  to  participate 
In  tbe  hearl^  by  counsel,  proceeded  to  bear 
the  petitioner,  or  timt  It  made  any  order  re- 
specting tbe  cnstody  of  tbe  cblldrm;  and  tbe 
case  might  properly  be  disposed  of  In  tbto 
court  upon  the  ground  that  it  does  not  qtpear 
that  the  peUtlontie  has  been  harmed  by  tbe 
refusal  of  tbe  conrt  to  aUow  Urn  to  partid- 
pato  In  the  proceedings.  But  Inasmncb-  as 
thto  question  to  not  raised  by  the  petitioner's 
counsel,  and  the  case  has  been  argued  upon 
the  assumption  that  the  court  below,  In  effect, 
beld  Hat  it  had  the  power,  after  refusing  to 
allow  tbe  petitionee  to  participate  In  the  hear- 
ing by  counsel,  to  proceed  and  grant  the 
prayer  of  the  petition,  we  will  consider  tbe 
question  as  jires^ted. 

y.  &  i  2699.  provides  that,  when  the  par- 
ents of  minor  children  are  living  separate, 
tbe  county  court  on  petition  of  either  parent, 
may  make  such  decree  concerning  the  care, 
custody,  maintenance,  and  education  of  tbe 
children  as  it  can  in  cases  where  the  court 
grants  a  divorce.  Id.  f  2700,  provides  that 
wben  such  petition  to  made,  a  summons  shall 
be  issued  to  the  other  party  to  appear  at  tbe 
court  to  which  the  petition  Is  returnable,  and 
show  cause  why  tbe  prayer  of  tbe  i>etltion 
should  not  be  granted,  which  summons  and 
petition  shall  be  served  on  said  party  12  days 
prior  to  the  session  of  tbe  court  In  compli- 
ance wttii  this  statute,  tbe  petitionee  was 
Bununoned  to  appear  before  the  court,  and 
show  cause  why  the  custody  of  bto  minor  cbil- 
drok  should  not  be  deoreed  to  the  petitioner. 
He  appeared  by  counsel,  and  tbe  court  after 
adjtu^ng  that  he  was  In  contempt,  by  ^y  of 
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punishment,  refusect  to  bear  him  respecting 
the  very  matter  be  was  nimmoned  to  answer 
to,  until  he  should  be  present  In  person  and 
have  the  children  within  the  Jarisdlctlon  of 
the  court.  If  the  petitionee  bad,  by  bis  coiu- 
sel,  been  before  the  court  asking  its  favor, 
or  If  the  question  of  whether  the  petitionee 
should  be  heard  bad  been  discretionary  with 
the  court,  it  could  have  denied  a  hearing,  un- 
til the  petitionee  purged  himself  of  the  con- 
tempt by  coming  before  the  court  and  haTlng 
the  children  within  its  Jurisdiction.  But  he 
was  not  before  the  court  asking  its  favor,  and 
It  was  not  discretionary  with  the  court  to 
grant  or  ieay  a  hearing.  He  was,  by  bis 
counsel,  before  the  court.  In  obedience  to  Its 
Bummona,  to  show  cause  why  the  petitioner 
Ediould  not  have  the  custody  of  the  children. 
His  presence  was  not  neceaaary  for  the  pur- 
pose of  requiring  the  petitioner  to  make  full 
proof  of  her  ability  and  fttness  to  care  for  the 
cbfidroi,  and  his  absence  did  not  obstruct  or 
embarrass  the  court  or  degrade  Its  authority, 
and  for  bis  absence  he  could  not  be  adjudged 
In  contempt.  Ba  was  not  required  to  bring 
tlie  children  before  tiie  court  Their  pres- 
ence was  not  necessary  for  a  full  aad  com* 
plete  determination  of  the  Iscne  presented  by 
the  petition,  nor  had  the  court  exercised  any 
antfaorlty  orer  ibem.  The  hearing  waa  for 
the  purpose  of  determining  whether  the  court 
would,  or  would  not,  exercise  such  authori- 
ty. The  absence  of  the  petitionee  and  the 
chlldten  could  only  afBect  the  enAMccement  of 
an  order  that  might,  or  ml^t  not,  be  made 
afm  bearing;  and  the  court  could  not  antici- 
pate tiiat  the  petitionee  would  not  comply 
wltli  Bucta  orders  as  It  should  adjudge  proper, 
and,  fbr  tlils  reason,  d^y  him  a  hearing  In 
defense  of  his  rights  as  father  of  the  children. 
He  was  gnUty  of  no  ofltonse  la  tin  presence 
of  the  court,  nor  bad  he  disobeyed  any  of  its 
commands  respecting  the  cause  and  matter 
he  was  summoned  to  answer  to,  and  was  en- 
titled to  be  heard,  as  a  matter  of  strict  legal 
right  The  constmctlTe  contempt  found  by 
the  court,  which  could  In  no  way  affect  tho 
due  course  of  the  proceedings  to  final  decree, 
did  not  Justify  a  denial  of  this  right  If  the 
petitionee  was  In  contempt,  the  court  conld 
pnnlsb  him  by  fine  or  Imprisonment;  but  It 
conld  not,  after  denying  him  a  hearing,  pro- 
ceed and  depriTB  Um  of  the  subject-matter 
of  the  litigation,  unless  the  conduct  on  ac- 
count of  which  be  was  adjudged  in  contempt 
In  some  way  afltected  tbe  due  course  of  pro- 
cedure or  fliul  decree. 

The  rli^t  to  be  beard  in  person  or  by  coun- 
sel in  defense  of  parental  rights  Is  a  sacred 
legal  rlgh^  and  ought  not  to  be  denied  be- 
cause of  constmctlTe  contempt,  which  can  In 
no  way  hinder  or  embarrass  such  hearing  or 
degrade  tbe  authority  of  the  court  In  Gor- 
don T.  Gordon,  141  m.  100,  SO  N.  E.  446.  It  is 
held  tliat,  when  a  defendant  In  a  suit  tixc  di- 
vorce Is  In  contempt  In  falling  to  obey  the 
order  of  the  court  for  the  payment  of  tem- 
porary alimony,  the  court  has  no  power  to 


prevent  him  from  interposing  a  defense  to  the 
merits  of  the  bill,  by  Btriking  out  bis  answer. 
In  Haldane  v.  Eckford,  L.  R.  7  Eq,  425,  where 
the  doctrine  contended  for  was  attempted  to 
be  applied,  the  vice  chancellor  said:  "Al- 
though the  contempt  committed  by  the  de- 
fendants had  been  of  tbe  most  flagrant  kind, 
yet  as  what  they  asked  was  for  the  purpose 
of  defending  tbemselTes,  be*  had  no  Jurisdic- 
tion to  refuse  the  order." 

We  tbink,  also,  that  the  petitionee  could  not 
be  adjudged  in  contempt,  and  punished,  with- 
out an  order  to  show  cause  and  an  opportuni- 
ty to  be  heard.  He  had  committed  no  offense 
Id  the  presence  of  the  court;  and  the  court 
could  not  assume,  wltbout  giving  him  an  op- 
portunity to  be  heard,  that  bis  conduct  out 
of  court  was  not  Justifiable,  la  Ex  parte 
Laugdon,  26  Vt  680,  tbe  Klator  was,  without 
hearing  or  an  order  to  show  cause,  adjudged 
in  contempt  for  disobeying  an  order  respect- 
ing the  custody  of  his  children;  and  it  was 
held  that  tbe  proceedings  for  contempt  must 
be  regarded  as  a  distinct  and  Independent 
matter,  as  much  as  a  new  suit,  and  that  it  re- 
quired distinct  notice  and  an  opportunity  to 
be  heard.  In  Buckley  v.  Perrine,  decided  by 
the  court  of  errors  and  appeals  of  New  Jer- 
sey, In  1897,  and  reported  hi  30  AU.  1088,  the 
respondents  having  failed  to  produce  at  the 
final  hearing  the  young  children  who  were 
tbe  subject  of  controversy,  tbe  vice  chancellor 
at  once,  without  any  notice  to  the  respond- 
ents, took  d^KMltlons  ex  parte  as  to  the  rea- 
son of  thehr  nonprodocUon,  and  fortliwitfa  ad- 
judged the  respondents  In  contempt,  and  <U- 
rected  that  they  shonld  be  confined  In  Jail 
until  tbey  slioukl  purge  themadvea  of  the 
contempt;  and  it  waa  held  that  the  parties 
accused  should  have  had  ample  notice  and 
full  oppcwtunlty  to  make  defense  before  they 
were  condemned.  The  order  adjudging  the 
petitionee  In  contempt,  and  denying  him  the 
right  to  participate  In  the  hearing  by  counsel, 
Is  vacated,  and  cause  rmanded. 


MAINE  GEXT.  B.  GO.  r.  QOOOINB  et  aL 
(Supreme  Court  of  Vermont  Caledonia. 
March  3.  180&) 

JVSTtOB  OF  THB  PlAOE— APPBAIr-WAITsa  OF 

RlOHT. 

After  a  JudgmMit  before  a  Justice  for  less 
than  $20,  defendant  who  based  his  defense 
on  a  contract,  cannot  br  then  claiming  for  the 
first  time  that  he  acted  as  a  public  officer  In 
doing  the  act  complained  of,  obtain  an  appeal 
under  the  statute  permitting  an  appeal,  not 
otherwise  allowable.  In  cases  where  the  defend- 
ant pleads  that  he  was  acting  aa  a  public  offi- 
cer. 

EUceptlons  ftom  Oaledoula  eoun^  court; 
Taft,  Judga 

Action  by  Cogens  and  Bapler  against  the 
Maine  Central  Railroad  Company.  Xheie  was 
a  Judgment  for  plalntUTs  before  a  Justice, 
from  which  defendant  petitioned  fOr  an  ap- 
peal. The  petition  was  dismissed,  and  peti- 
tioner excepts.  Affirmed. 
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Hsrrr  Blodgett;  for  petitioner.  Harlan  B. 
Howe  and  Bates,  Uay  ft  Slmond,  for  petl- 
tioneee. 

SOWBLL,  J.  This  Is  a  petition  for  an  ap- 
peal from  the  jodgment  of  a  justice.  The 
action  was  trover  for  a  mileage  ticket  Nei- 
ther ttie  ad  damnmn  In  the  vrtt,  nor  ttie  amn 
demanded  by  the  declaration,  nor  the  specl- 
flcatioQS  or  exhibits  of  the  platnttir  on  trial, 
exceeded  $20;  and  the  verdict  and  Judgment 
were  for  $18:06  damagea  and  $18.20  coats, 
mte  ticket  eont^ned  a  contract  that  It  was 
good  only  for  the  person  In  whose  name  It 
was  Issued,  and  tiiat,  U  presented  by  any  oth- 
er person,  the  right  to  any  remaining  rides 
to  whldt  the  pnrchaser  might  hare  tieen  en- 
titled should  be  forfeited,  and  the  conductor 
be  anthorbed  to  take  It  np,  and  return  It  to 
the  general  ticket  tnOSce  aa  forf^ted.  The 
ticket  was  presented  by  a  person  other  than 
the  one  In  whose  name  It  was  issued,  where- 
upon the  conductor  took  It  up,  pursuant  to 
tSxe  eoBtraet,  and  that  was  the  alleged  conver- 
sion. 

After  verdict  and  judgment,  the  petitioner, 
the  defendant  In  the  acthm,  elalmed  In  good 
faith  that  In  operating  Its  road  It  was  a  pub- 
lic ofBoer,  and  was  acting  as  such,  as  well  as 
within  the  contract.  In  taking  up  the  ticket, 
and  therefore  prayed  fiir  an  ai^eal*  which 
was  denied,  for  that  the  action  was  not  ap- 
pealable; The  petitioner  claims  Oat  the  case 
comes  within  that  exception  of  the  statute 
which  makes  an  actkm  appealable^  though 
not  otherwise  so,  if  the  defendant  in  good 
faith  pleads  in  excuse  or  Jostlflcatlon  that 
he  was  acting  as  a  public  otdcer.  But  it 
does  not  appear  that  the  petitioner  so  plead- 
ed, nor  that  It  put  Its  defense  on  that  ground, 
but  on  the  ground  that  the  contract  justi- 
fied the  act;  and  that  Is  the  ground  It  takes 
here.  The  claim  that  the  petitioner  was 
acting  as  a  public  officer  was  first  made,  as 
far  as  appears,  when  an  appeal  was  prayed 
for.  Hence  It  Is  not  necessary  to  decide 
whether  It  was  a  puUlc  officer,  within  the 
meaning  of  the  statute,  nor  the  effect  of 
claiming  that  character  In  good  faith,  for  the 
want  of  the  requisite  plea  makes  the  claim 
unavailable  as  a  ground  of  aro«>l*  Judg- 
ment affirmed. 


SULLIVAN  V.  HA8KIN  et  aL 

(Supreme  Court      Vermont.  BetiningtOD. 
April  19.  1898.) 

PKINCIPAL   AKD  AOBST^PdHOKUBS   VOB  AH  As- 
BCMBD  PKl^tCIPAIr— TkL-STS  IS  LaVDS— 

•       Statdte  op  Fraoos. 

L  V.  S.  S  2210,  proTidins  that  no  trust  con- 
ceraing  laiids,  except  implied  or  resulting 
trusts,  shall  be  created  except  by  a  writing 
signed.  Is  no  defense  to  a  bill  to  compel  one 
bondholder,  who  bought  lands  for  the  bene- 
fit of  all,  to  take  a  conveyance  In  trust  for  all, 
it  being  iaappllcable,  because  the  object  of  the 
bill  is  to  enforce  the  duty  of  an  agent,  and  not 
that  of  a  parol  trustee  of  laoda 

2.  Bondholders  who  aasomed  to  purchase  at 


a  mortgage  trustee's  sale  on  behalf  of  all  bond- 
holders are  deemed  their  agents,  thoi^  not 
previously  so  authorised,  where  the  bid  is  ac- 
cepted by  the  trustee,  and  a  bill  is  brought  to- 
compel  the  purchaser  to  accept  a  conveyaace- 
for  the  benefit  of  all  the  bondhoMers,  tbe  ac- 
ceptance of  tbe  agent's  aerrices  being  implied. 

3.  Where  some  bondholders,  assomiiig  to  act 
for  themselves  and  others,  verbally  agree,  with 
knowledge  of  the  receiver  and  mortgage  trus- 
tee, that  one  of  them  should  parcEase  their 
corporation's  property  at  trustee's  and  receiv- 
er's sales,  at  a  price  sufflcient  to  pay  costs  and. 
expenites  of  sale  and  taxes,  which  was  only 
about  one-eighth  of  the  value  of  the  property, 
the  acceptance  of  a  conveyance  for  the  benefit 
of  all  bondholders  may  be  enforced,  on  the  the- 
ory that  the  purchaser  was  the  agent  for  all 
the  bondholders. 

Appeal  In  chancery,  Bennington  county ; 
Taft,  Chancellor. 

Bill  by  Joseph  J.  Sullivan  against  D.  C.  Has- 
kln  and  others.  From  a  pro  forma  decree  for 
defendants,  orator,  a  bondholder,  appeala  Re- 
versed. 

Barbel'  &  Darling,  for  orator.  J.  K.  Batch - 
eldor,  for  receiver  Robinson.  W.  B.  Sheldon, 
for  defendant  Haskin.  Cbaiies  U.  Mason, 
for  defmdant  trustee. 

TAJrr,  J.  The  Green  Mountain  Summer- 
Home  Company  owned  400  acres  of  land, 
with  club  bouses,  cottages,  etc..  and  gave 
trust  deeds  to  defendant  Mason  to  secure 
bonds^  amounting  to  $30,000.  Mason  brought 
proceedings  to  foreclose  his  trust  deeds,  and 
the  court  ordered  blm  to  sell  the  property  od 
the  5th  day  of  August,  1806;  the  proceeds  to 
be  applied  In  payment  of  the  bonds  secured 
by  the  trust  deeds,  the  Interest  thereon,  and. 
the  costs  of  proceedings.  The  defendant  Rob- 
inson was  appointed  receiver  of  the  estate, 
real  and  personal,  of  the  company;  and  he 
was  ordered  to  sell,  at  the  same  time,  all  the 
personal  and  real  estate  belonging  to  the  cor- 
poration which  was  then  In  his  hands  as  re^ 
ceiver,  and  which  was  not  covered  by  the- 
trust  deeds.  Tbe  sales  were  made,  pursuant 
to  the  orders,— the  property  covered  by  the 
trust  deeds  for  $1,000,  the  other  real  estate 
for  $2,000,  and  the  personal  property  for 
$2,250.  One  Martin,  a  bondholder,  bid  oft  the- 
personal,  and  one  Hendrlckson  the  real,  es- 
tate; tbe  latter  ass^nlng  his  Interest  In  hls- 
bld  to  the  defendant  Haskin,  who,  It  Is  con- 
ceded, has  the  same  rights  that  Hendrlckson 
acquired  by  his  bid.  The  legality  of  the  sale 
and  the  prior  proceedings  are  not  questioned 
by  either  party.  The  trust-deed  property  was 
and  is  valued  at  $8,000.  Prior  to  the  sale, 
some  of  the  parties  Interested,  Including  some- 
of  the  bondholders,  made  an  estimate  of  the 
amount  necessary  to  pay  the  taxes  thereon, 
and  the  costs  and  expenses  of  the  foreclosure 
and  sale,  of  $1,000.  The  real  estate  held  by 
tbe  receiver  was  valued  at  $2,000;  and  It  waa 
necessary  that  it  should  sell  for  that  sum  in 
order  to  discbarge  the  liens  upon  it,  with  the 
expenses  and  charges.  Prior  to  the  sale,  oo 
the  5th  day  of  August,  there  was  a  confer- 
ence held  between  Hendrlckson,  Haskin,  and 
one  Martin  (wno  represented^  several,  bond- 
holders), who  weretj^fti j»eiK^«i^^«>Ql«hlcb 
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the  trustee  and  tbe  receiver  were  preseDt,  In 
which  It  was  talked  that  there  was  no  proba- 
bility that  the  property  would  brlns  n  ram 
large  enough  to  be  <tf  benefit  to  the  general 
creditors;  and  the  question  consl^red  bj 
them  was  what  course  the  bondholders  should 
take.  It  was  finally  agreed  that  the  proper- 
ty covered  by  the  trust  deeds  should  be  bid 
off,  tor  the  benefit  of  the  bondholders,  at  a 
sum  which  should  be  snffldrat  only  to  pay 
the  taxes,  and  costs  and  e^enses  of  foreclo- 
sure and  snle,  unless  some  one  should  bid 
higher;  and  the  estimate  before  referred  to 
was  then  m^e,  as  to  tbe  amount  of  the  bids 
necessary  to  be  made.  It  was  agreed  between 
the  three  persons  named  that  Hendrickson 
diould  make  all  bids  for  the  benefit  of  the 
bondholders;  and,  at  tbe  auction  sale,  Hen- 
drickson  stated  that  his  bid  was  for  tbe  bene- 
fit of  the  bondholders.  At  the  same  conf^ 
ence  It  was  also  considered  and  agreed  that 
the  other  real-estate  prot^rty  must  be  sold, 
in  order  to  pay  liens  upon  It,  and  expenses  and 
chaq^,  for  (2,000.  The  personal  property 
waa  bid  off  by  one  Bfartln.  and  is  not  In- 
TolTed  in  this  proceeding.  Haskln  agreed  to 
furnish  the  money  to  pay  the  amount  to  be 
paid  on  the  bids,  and  take  an  assignment  of 
them;  and  he  did  pay  the  amount,  and  take 
the  assignment,  and  now  stands  In  the  shoes 
of  Hendrickson  in  resiwct  to  the  bids  and  the 
purchase.  Haskln  now  declines  to  take  a 
deed  to  himself  as  trustee  for  the  bondhold- 
ers, but  inslBls  upon  one  to  himself  Individ- 
ually. Hie  finding  of  the  master  is  clear  and 
explicit:  That  Haskln  and  Hendrickson  acted 
for  the  bondholders.  That  the  property  waa 
bid  off  for  the  bondholders,  and  that  Mason, 
the  trustee,  would  not  have  sold  as  he  did  had 
tbey  bid  otherwise.  In  fact,  It  would  have 
been  a  gross  breach  of  his  duty  as  trustee, 
when  he  was  required  to  act  In  good  faith  to 
his  beneficiaries,  to  permit  real  estate  valued 
at  $8,000  to  be  sacrificed  (or  one-eighth  of  its 
value.  Haskln,  in  conducting  the  bids,  acted 
for  the  bondholders,  and  afterwards  intended 
that  all  bondholders  who  chose  should  be  per- 
mitted to  share  in  the  purchase.  But  that  aft- 
erwards he  and  his  associates  insisted  that 
none  of  the  bondholders  should  be  permitted 
to  share  in  the  purchase,  except  such  as  he 
and  his  associates  might  permiL 

It  Is  argued  by  the  defendants  solicitor  that 
no  relief  can  be  granted  the  orator,  for  that, 
by  V.  S.  S  2219,  *^o  trust  concerning  lands, 
excepting  such  as  may  arise  or  result  by  Im- 
plication of  law.  shall  be  created  qr  declared, 
unless  by  an  instrument  in  writing  signed  by 
the  party  creating  or  declaring  the  same,  or 
by  hia  attorney."  The  tdU  is  not  brought  to 
declare  a  tmst  in  land,  and  the  sbitute  has 
no  application  to  the  case  before  ua.  Had 
Haskln,  acting  for  himself,  and  not  for  the 
bondholders,  bid  off  tbe  proper^,  and  the 
orator  and  his  associates  sought  a  conveyance 
from  him,  or  a  declaration  of  trust  in  the 
lands,  under  a  parol  agreement  with  him.  he 
might  effectually  invoke  the  aid  of  the  stat- 


ute. Bot  the  effect  of  Otis  proceeding  la  to 
Iffevent  one,  when  acting  aa  an  agent  from 
taking  the  twnefit  of  a  contract  made  by  him- 
self for  and  ia  behalf  of  his  princIpaL  Tbe 
power  of  a  court  of  equity  to  do  this  Is  un- 
questioned. It  Is  analogous  to  the  powra  of 
that  court  to  reform  a  contract;  L  e.  reduce 
It  to  the  terms  agreed  upon  by  the  parties.  In 
case  of  a  trust  created  by  parol,  there  is  noth- 
ing to  be  reformed;  the  contract  ia  Just  as 
the  parttea  agreed,  and.  It  bebig  In  parol,  can- 
not be  forced.  The  agreement  firand  by 
the  master  was  that  HenMckson  should  bid 
off  the  property  for  the  1x>ndholders,  and  be 
did  so.  It  was  then  hia.  and,  after  the  trans- 
fer of  the  bids  to  Haakln,  the  hUter'a,  doty 
to  take  a  conveyance  of  the  property,  either 
to  the  bondholden  directly,  or  to  himself  In 
tnist  for  Oiem.  It  Is  true  there  was  no  prior 
anthori^  from  all  the  bondboldera  to  Hen- 
drickson and  Haskln  to  make  tbe  bids  In  be- 
half of  fbe  ben^clarles;  but  the  acceptance 
of  a  contract  negotiated  In  one's  behalf  by  a 
volunteer  agent  pwfects  It,  as  If  made  by 
precedent  authority.  Uiddlebury  College  t. 
WlUlameon.  1  Vt  212.  The  report  shows  that 
the  orator,  for  himself  and  the  bondholders 
he  represented,  accq;rted  the  Uds.  In  tact 
the  bringing  of  the  bill  is  tantamount  to  an 
acceptance.  Hie  case  Is  like  one  when  a  part- 
ner buys  land  with  partnership  funds,  for  part- 
nership purposes.  Equity  always  AeaJM  with 
it  as  partnership  assets,— not  on  the  ground 
that  a  trust  arises  by  Implication  of  law,  but 
upon  the  ground  of  agency;  and  this  Is  the 
recognized  role,  whether  the  agent  acta  fraud- 
ulently or  to  good  faith.  Dewey  v.  Dewey. 
35  Vt.  666.  This  case  was  put  not  upon  the 
ground  of  an  implied  trust  as  contended  by 
the  defendants*  solicitor,  but  upon  the  ground 
of  agency.  The  doctrine  of  relief  In  cases  of 
agency  is  recoguized  In  Plnnock  v.  Cloogh.  16 
Vt.  500.  although  that  case  was  clearly  within 
tbe  statute.  The  cause  will  be  remanded  to 
the  court  of  chancery,  with  directions  to  or^ 
der  a  conveyaoce  to  such  person  as  it  may 
be  advised,  in  accordance  with  the  wishes  of 
tbe  boDdboIders  or  a  majority  of  them,  or  to 
such  other  person  as  the  court  deems  advisa- 
ble, in  trust  for  the  bondholders,  upon  such 
terms  and  with  such  conditions  as  equity  re- 
quires. Decree  reversed,  and  cause  remand- 
ed, with  mandate. 


8AXH)  r.  CITT  OF  BURLINGTON  et  at 

(Supreme  Court  of  Vermont.  Chittenden. 
July  14,  1888.) 

FuuDiKO — Amendmbntb— Rbferen-cb  to  Wiot- 
iKOi — Fraud— Ck>N'8riKtcT—THBBATBiiiNe 
Loss — Illboal  Acts. 

1.  Where  leave  Is  obtained  to  amend  a  deo- 
laratioD  hj  adding  certaia  avermenta  to  the 
couut  as  originally  drawn,  the  amendment,  re- 
citing tbat  it  is  "hy  leave  of  the  court."  and 
"by  adding  to  tbe  said  declaration  as  follows." 
which  introduces  tbe  new  avennents.  need  not 
also  contain  the  words  "in  a  further  plea  of 
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the  cut,  whereupon."  etc,  to  introduce  the 
added  aTerments. 

2.  A  writing  cannot  be  made  a  part  of  a 
pleading  by  a  mere  refereace  thereto. 

3.  A  declaration  to  recover  damages  for  the 
alleged  fraudulent  and  illegal  acts  of  defend- 
antiL  in  preventing  plaintiff  from  erecting  a 
block  of  buildings  ^*in  the  ravine  on  the  north 
side  of  Pearl  street,  in  the  city  of  B.."  is  snlB- 
cientlr  definite  aa  r^rda  the  description  of 
the  land. 

4.  The  supreme  court  will  not  reverse  or  re- 
vise a  former  decision  in  the  same  case. 

5.  A  declaration  alleged  that  plaintiff  had 

giircbased  lands  for  the  purpose  of  erecting 
uildings,  and  had  prepared  plana  and  mate- 
rials, when  defendant,  the  mayor  of  the  citv, 
vetoed  plaintiff's  application  for  a  building  li- 
cense; that  the  other  defendant,  a  street  com- 
missioner, and  the  mayor,  conspired  to  prevent 
plaintiff  from  erecting  the  building,  by  threat- 
ening him  great  loss  and  great  expense,  making 
it  impossible  for  him  to  hire  men  and  procure 
materials  without  great  and  disproportionate 
expense,  when  defendants  well  knew  that  there 
was  no  provision  in  the  city  diartw  or  other- 
wise requiring  a  license  for  such  a  building  as 
plaintiff  was  proposing  to  construct.  Btla  to 
state  a  cause  of  action,  by  reason  of  the  joint 
illegal  and  fraudulent  acts  of  defendants,  and 
the  resulting  damages  to  plaintiff,  which  are 
the  gist  of  the  action,  rather  than  the  con- 
spiracy. 

Bxceptlons  from  CUttenden  cotm^  court; 
UmiBon,  Jutfge. 

Action  by  SImim  P.  Saze  against  the  city  of 
BniUngton -and  others.  There  was  a  Judg- 
ment snstalDlng  a  demurrer  to  the  amended 
declaration,  and  plaintiff  excepts.  Judgment 
In  favor  of  city  affirmed.  Beversed  as  to 
other  defendants. 

The  original  count  alleged  that  the  defend- 
ants caused  the  plaintiff  great  damage,  by 
hindering  and  preventing  bim  from  building 
a  block  in  the  ravine  on  the  north  side  of 
Pearl  street,  in  the  city  of  Burlington,  and 
then  proceeded  to  aver  that,  on  a  day  named, 
the  plaintiff  purchased  of  a  party  named  a 
parcel  of  land,  for  f3,000  (the  deed  of  which, 
as  recorded  at  sncb  a  volume  and  page  In  the 
clerk's  office  of  said  city,  was  referred  to), 
for  the  purpose  of  building  thereon  a  large 
block  of  tenement  houses,  of  brick,  and  cov- 
ered with  a  metal  roof;  that  he  procured  ma- 
terial, prepared  plana,  and  let  contracts  for 
the  construction  of  the  block,  all  at  a  large  ex- 
pense, relying  upon  his  right  to  erect  it; 
that  tbe  defendants,  conspiring  and  confeder- 
ating together  to  cheat,  wrong,  and  defraud 
the  plaintiff,  on  a  day  named,  prevented  him 
from  building  a  block,  by  forbidding  him  to 
do  8o,  by  threatening  to  cause  bim  great 
trouble  and  expense  if  he  did.  by  falsely  pre- 
tending that  it  was  not  lawful  to  build  the 
same,  although  they  knew  It  to  be  lawful, 
and  by  pretending  to  Issue  a  veto  against  its 
erection,  knowing  the  veto  to  be  a  sham, 
whereby  the  plaintiff  was  frightened,  and 
obliged  to  stop  work,  and  suffered  great 
loss  and  expense  in  various  ways  stated.  By 
his  am^dment,  the  plaintiff  averred  that 
after  his  purchase  of  the  land,  and  prepara- 
tion for  construction,  as  before  stated,  he  was 
Informed  by  the  city  derk,  mayor,  aldermen, 


and  street  commissioners  that  he  must  obtain 
a  license  before  commencing  to  build;  that  be 
did  apply  for  a  license,  and  one  was  granted 
by  the  aldermen,  and  approved  by  the  fire 
wardens,  whereupon  the  defendant  Von  Pat- 
ten, at  that  time  mayor,  returned  his  license, 
with  his  veto  thereon,  which  was  acquiesced 
In  by  tbe  aldermen;  that  said  Van  Patten  and 
the  defendant  Brown,  then  one  of  the  street 
commissioners,  with  all  the  other  officers  of 
the  city,  thereupon  conspired  together  to  pre- 
vent the  plaintiff  from  erecting  tbe  building, 
by  threatening  bim  great  loss,  damage,  and 
expense,  and  making  it  impossible  for  him  to 
bire  men  and  procure  material  except  at  great 
loss  and  daimage,  so  that  he  was  obliged  to 
stop  work  or  suffer  great  loss,  and  found  it 
Impossible  to  erect  the  building  without  great 
and  disproportionate  expense;  tliat  tbe  de- 
fendants and  other  officers  at  all  times  knew 
tbat  there  was  no  provision  In  the  charter, 
and  no  law,  that  required  the  plaintiff  to  pro- 
cure a  license;  that  tbe  plaintiff  had  suffered 
damage  to  the  extent  of  $5,000  in  thus  being 
prevented  from  erecting  his  building. 

O.  W.  Kennedy,  for  plaintiff.  Cnshman  ft 
Mower,  for  defendants  city  of  Burlington  and 
Brown.  A.  Q,  Whittlmore,  for  defendant  Tan 
Patten. 

TAFT,  J.  This  la  an  action  on  tbe  case  to 
recover  damages  as  the  result  of  tbe  fraud- 
ulent and  Illegal  acta  of  the  defendants  in 
preventing  tbe  plaintiff  from  erecting  a  block 
of  buildings  in  the  city  of  Burlington.  The 
declaration  contained  one  count,  and  upon  de- 
murrer was  held  Insufficient  Tbe  plaintiff 
obtained  leave  to  amend  the  declaration,  and 
filed  an  amendment  by  adding  certain  aver- 
ments to  the  count  as  originally  drawn.  Aft- 
er the  amendment  was  made,  tbe  defendants 
severally  filed  general  demurrers,  tbe  defend- 
ants Brown  and  the  dty  assigning  two  spe> 
clal  causes. 

The  first  special  cause  is  tbat  the  plaintiff 
did  not  insert,  in  tbe  first  part  of  the  amend- 
ment, between  the  words  "as  follows"  and 
the  words  "tbe  said  Simon  P.  Saxe  avers," 
the  words  "in  a  further  plea  of  the  case, 
whereupon,"  or  words  of  like  Import.  This 
special  cause  is  assigned  under  the  Impres- 
sion that  the  amendment  is  a  complete  count, 
instead  of  which  it  is  simply  an  addition  to 
the  original  count  The  pleader  states  that, 
"by  leave  of  the  court"  etc.,  he  "comes  and 
makes  an  amendiment  to  the  declaration," 
etc.,  "by  adding  to  the  said  declaration  as 
follows."  Then  follow  the  new  averments. 
The  words  "in  a  further  plea  of  the  case, 
whereupon,"  etc.,  to  Introduce  the  added  aver- 
ments, are  Inappropriate  and  out  of  place,  and 
are  not  required. 

The  other  special  cause  assigned  is  tbat 
the  description  of  the  land  purchased  by  tbe 
plaintiff  of  one  Leonard  is  Insufficient  and 
uncertain.  The  plaintiff  alleges  that  he  pur- 
chased of  one  Leonard  a  pared  of  land  for 
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the  purpose  of  bunding  a  Mock  of  houses,  of 
brick,  with  a  metal  roof;  that  he  was  pre- 
Tented  from  bnlldlng  the  block  in  the  ravine 
on  the  north  aide  of  Pearl  street,  In  the  city 
of  Burllngrton.  There  Is  In  the  declaration 
a  reference  to  the  record  of  deeds  In  the  city 
clerk's  office,  bat  this  reference  does  not 
old  the  plaintiff.  A  writing  cannot  be  refer- 
red to  and  made  a  part  of  the  declaration. 
Such  a  reference  adds  nothing  to  the  other 
allegations.  Estes  v.  Whipple,  12  Vt.  S73; 
Cooledge  v.  Insurance  Co.,  67  Vt  14,  30  At!. 
796;  Dlckerman  t.  Insurance  Co.,  67  Vt  90, 
90  Atl.  808.  This  reference  Is  treated  as  sur- 
plusage. No  insufflciency  or  uncertainty  Is 
pointed  out  In  the  description.  There  Is  no 
reason  why  the  land  should  be  accurately 
and  speclflcally  described,  and  none  Is  stated 
why  the  description  Is  Insufficient  and  uncer- 
tain.  The  point  Is  not  well  taken. 

The  plaintiff's  counsel  has  not,  In  his  brief, 
referred  us  to  any  case  nor  any  principle  upon 
which  the  defendant  city  <^n  be  held  liable 
In  this  action.  There  Is  no  allegation  Intro- 
duced by  the  amendment  tn  regard  to  any  act 
of  the  city  In  reference  to  the  grievances  com- 
plained of  that  adds  aught  to  the  averments 
In  the  original  count;  and,  as  the  liability 
of  the  defendant  city  was  passed  upon  by  the 
court  In  sustaining  the  demurrer  to  the  orig- 
inal declaration,  that  point  cannot  again  be 
questioned,  for  this  court  will  not  reverse  or 
revise  a  former  decision  in  the  same  case. 
Therefore  the  Judgment  sustaining  the  de- 
murrer of  the  defendant  city,  etc.,  Is  affirmed. 

In  regard  to  the  defendants  Van  Patten 
and  Brown,  the  plaintiff  alleges  that  he  pur- 
chased land  of  one  Leonard,  for  the  purpose 
of  erecting  buildings  thereon;  had  prepared 
building  materials  and  plans,  and  was  about 
to  commence  work  thereon;  applied  for  a 
license,  which  was  granted  him  by  the  al- 
dermen, but  the  defendant  Van  Patten  ve- 
toed the  license,  a'hd  refused  to  allow  the 
building  to  be  erected.  And  he  alleges  In 
the  count  that  the  defendant  Brown,  one  of 
the  street  commissioners,  and  the  defend- 
ant Van  Patten,  then  mayor,  conspired  to- 
gether to  prevent  the  plaintiff  from  erecting 
the  building,  by  threatening  him  great  loss 
and  damage  and  great  expense,  making  It 
Impossible  for  him  to  hire  men  and  procure 
materials  to  erect  the  building  except  with 
great  loss  and  damage,  whereby  the  plain- 
tiff found  It  Impossible  to  erect  the  building 
without  great  and  disproportionate  expense; 
and  that  all  this  was  caused  by  the  action 
and  doing  of  the  defendants,  when  the  two 
defendants,  Van  Patten  and  Brown,  knew 
that  there  was  no  provision  in  the  cl^  char^ 
ter,  nor  any  other  law,  that  required  a  li- 
cense. The  glat  of  this  action  Is  not  the  con- 
spiracy between  the  defepdants.  The  action 
can  be  maintained  against  one  as  well  as 
against  two  or  more,  and,  Jf  any  recovery  can 
be  bad.  It  Is  because  the  defendants  deceived 
and  threatened  the  plaintiff,  and,  In  conse- 
quence of  such  deceit  and  threats,  he  suff- 


ered damage.  This  prlneltde  hi  laid  flown  by 
Comyns,  one  of  the  most  accurate  of  l^aJ 
writers,  recognlaed  In  the  ^emeatary  books 
by  the  best  Judges,  and  Is  consonant  with  the 
soundest  maxims  of  Justice  and  morallty- 
The  gist  of  the  dvll  action  for  damages  is 
the  actual  damages  sustained  by  the  plalntlfl. 
and  not  the  conspiracy  or  confederacy.  Bulk- 
ley  V.  Storer,  2  Day,  631;  Hutctdni  r.  Hutch- 
Ins,  7  HIU,  107. 

The  question  Is  whether  fraud  and  deceit 
ere  charged  In  the  declaration  In  respect  to 
the  two  defendants.  Brown  and  Van  Pat- 
ten. To  recover  against  them,  their  action 
must  have  been  Joint.  The  allegation  Is  that 
Van  Patten  vetoed  the  license,  and  that  Van 
Patten  and  Brown  conspired  together  In  pre- 
venting Qie  plaintiff  from  erecting  the  build- 
ings, by  threatening  him  great  loss,  damage, 
and  expense,  bo  that  It  was  impossIUe  for 
him  to  hire  men  and  procure  materials  ex- 
cept at  a  great  loss  and  damage,  and  this  in 
consequence  of  the  conspiracy  of  the  two  de- 
fendants; that  they  well  knew  that  there  was 
no  provision  of  law  that  required  the  owner 
of  land  to  procure  a  license  to  build  a  brick 
building  with  a  metal  roof,  such  a  building 
as  the  plaintiff  proposed  to  build.  The  main 
question  Is  whether  the  acts  alleged  in  con- 
nection with  the  original  declaration.  In  the 
latter  part  of  the  amendment,  give  the  plain- 
tiff a  right  of  action  against  the  defendants. 
An  Important  fact  which  Is  added  by  the 
amendment  is  that  the  defendants  con^lred 
together  to  prevent  the  plaintiff  from  erect- 
ing the  building  aforesaid,  by  threatening 
him  with  great  loss,  damage,  and  expense, 
and  thereby  making  it  Impossible  for  him  to 
hire  men  and  procure  materials  to  erect  said 
building  except  at  great  loss  and  damage; 
that  In  consequence  of  such  threats,  be  suf- 
fered great  loss,  by  being  obliged  to  stop  his 
work  upon  said  building;  and  that  this  was 
In  consequence  of  the  conspiracy  of  the  de- 
fendants to  hinder  and  Impede  his  work  of 
building,  when  they  well  knew  that  It  was 
lawful  for  the  plaintiff  to  build  a  brick  build- 
ing with  metal  roof  without  license;  and 
that  If  the  defendants  had  not  conspired  and 
threatened  as  stated,  he  would  have  built 
said  block,  at  a  large  profit  to  himself.  We 
bold  that  It  was  illegal  for  the  defendants 
to  conspire  together,  and  prevent  the  erection 
of  the  building,  by  means  of  threats,  and 
threatening  the  plalntlfl  with  great  loss,  dam- 
age, and  expense  in  case  he  erected  the  build- 
ing, so  that  It  was  Impossible  for  him  to 
hire  men  and  procure  materials  except  at  a 
great  loss  and  damage.  This  count  although 
Inartlflclally  drawn,  we  think,  suffldentiy  al- 
leges the  facts  that  the  defendants  falsely 
pretended  that  It  was  not  lawful  to  btdld  the 
block  of  brick,  with  a  metal  roof,  upon  the 
plalntlfrs  land,  and  pretending  to  issue  a 
veto  against  It  when  the  defendants  well 
knew  that  there  was  no  legal  objection  to 
the  plaintiffs  so  doing;  and  that  the  de- 
fendants prevented  the  erection  of  tine  build- 
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Ing,  thnatanlng  tbe  lAititlff  vtth  great 
loM,  Aamage,  and  expesne,  and  wo  reiulerlng 
It  bnpoBsIUe  for  Um  to  lilre  men  and  j/ncan 
matsrlalB  for  the  aame  exc^  at  great  and 
dlspropwtloiiate  expeoae.  Jndgment  In  taror 
of  the  dty  of  BuiUngton  affirmed;  Judgment 
In  Cavor  ef  tb»  defendaatt  Van  Rttten  and 
Brown  reversed;  demurrer  OTermled;  amend- 
ed declaration  adjudged  mflkSent;  and  eante 
remanded. 


SMITH  T.  ANDERSON  et  at 
(Snpreme  Court  of  VermoDt.   Windsor.  April 
26.  1688.) 

PBaaoMpnoMs  on  AmAi^Nora— Lbx  Loot— 
vaw  tual— uonvbksiox  bt  hobtoagob 
—  Damaobr — Etidiho. 

1.  Where  tba  record  does  not  ihotr  whether 
an  the  teets  and  drevniftBacee  pertaining  to 
ft  transBctton  were  atrtimitfled  to  the  jars',  K 
will  be  presumed  tbat  the?  were,  wnere  an 
omission  so  to  do  would  hare  heen  error. 

2.  Where  parties  to  a  note,  who  lived  fat  dif- 
ferent states,  did  not  contract  with  reference 
to  the  law  €t  ekber  atate.  the  biw  of  the  place 
iu  which  the  contract  was  made  would  deter- 
mine the  right  to  recover;  and  hence  a  charge 
tiiat  whether  or  not  the  note  had  been  pud 
night  depend  on  whether  the  contract  was 
Bade  tn  one  state  o|  anothw  is  aot  erroneoos. 

3.  Where  the  jury  misunderstand  a  charge, 
the  remedy  Is  not  by  an  excnition  to  the 
charge,  which  was  correct,  but  vj  motion  to 
aet  aside  the  verdict  to  rendered,  and  for  a 
new  trial  thereon. 

4.  The  maker  of  a  promissory  note,  who  re- 
sided in  Vermont,  contracted  m  Rliode  Island 
for  a  loan  of  $4,000;  but  the  payee  sent  him, 
on  his  retam  to  Veramit,  dheds  for  eoly  $3,- 
800;  an  agent  of  payee  retaining  S200  thereof 
for  serrlees  hi  the  matter.  Mde,  that  the  con- 
tract was  not  finally  conaommated  nntll  the 
maker  aecei«ed  the  checks  for  $S,SOO,  thereby 
making  the  contract  a  Vermont  one. 

6.  The  payment  of  a  certain  sum  for  the  ex- 
tension of  the  time  of  payment  of  a  note,  where 
no  other  diange  was  made  as  to  any  of  Its 
terms  or  conditions,  does  not  change  nw  affect 
the  situs  of  the  original  contract. 

6.  A  removal  by  mortgagor,  without  the  con- 
sent OT  anthmi^  of  mortgagee,  of  mortgaged 
lumber  from  the  place  designated  in  the  mort- 
gage, so  as  to  save  it  from  injury  frcnn  wKter, 
is  not  a  conversion,  notwithstanding  the  lum- 
ber so  removed  -was  not  marked  as  required  In 
the  mortgage,  and  that  it  was  snbsequmtly 
burned,  which  would  not  have  haiq»ened  had  ft 
been  left  where  originally  piled, 

7.  Evidence  showing  the  original  situation  of 
piles  of  lumber,  covered  by  a  mortgage,  and 
tbeir  liability  to  damage  from  water,  la  admis- 
sible, wliere  its  removal  to  anotiwr  place  was 
alleged  to  be  a  conrersion. 

8.  Where  mortgaged  property,  converted  by 
mortgagor,  was  subsequently,  without  the 
knowledge  or  consent  of  mortgagee,  replaced 
by  similAr  property,  the  proceeds  of  the  sale 
by  mortgagee,  nndn  his  mortgage,  of  the  Bvop- 
erty  so  replaced,  cannot  he  allowed  In  mitiga- 
tion of  the  damages  caused  by  the  convmion. 

d.  Where  there  was  evidence  to  sustain  a 
verdict  for  defendant,  an  erroneoos  charge, 
that  certain  moneys  received  by  plaintiff  should 
go  Id  mitigation  of  damages  which  would  be 
reeoferable  according  to  plaintiff's  Tiew  of  the 
ease,  is  harmless  error. 

Exceptlona  tnm  Tnndaor  ecnrnty  court; 
Uunaon,  lodge. 
TiDver  by  Sheffldd  Smith  agatnat  Aeblbald 


Ajideraon  and  ofliera.  Vrom  a  Judgment  ta 
faror  of  defendanta,  i^aintMF  excepted.  Af- 
firmed. 

It  appeared  that  the  plaintiff  held  a  note 
for  $4,(}00,  signed  by  the  defendant  Ames, 
secured  by  a  mortgage  upon  lumber.  The 
note  was  dated  at  Norwich,  Vt,  where  the 
maker  resided.  The  lumber  was  situated  Id 
the  same  town,  and  the  mortgage  was  there 
executed  and  recorded.  The  plaintiff  resid- 
ed In  Rhode  Island,  where,  It  was  conceded, 
any  rate  of  interest  agreed  upon  by  the  par- 
ties la  legal.  The  defendant  Ames  arranged 
with  the  plaintiff,  In  Rhode  Island,  for  a  loan 
of  $4,000,  for  which  he  was  to  gire  him  the 
note  referred  to,  for  $4,600.  The  plalntlff^ 
claimed  that  $200  was  to  be  paid  to  the 
plaintiff's  agent,  Moore,  under  an  agreement 
between  Ames  and  Moore,  for  the  latter's 
servlcra  In  procuring  the  loan  and  passing 
upon  the  security;  that,  after  the  note  and 
mortgage  were  executed,  Moofe  took  them  to 
Norwich,  with  checks  payable  to  Ames  for 
$3,800,  and  one  payable  to  himself  for  $200, 
and,  after  again  examining  the  records,  de- 
livered the  checks  for  $3,800  to  Ames,  re- 
taining the  other,  as  agreed,  and  left  the 
mortgage  to  be  recorded.  The  defendant 
claimed  that  be  never  agreed  to  allow  Moore 
$200,  or  knew  that  he  retained  it.  and  tbat 
he  never  understood  why  he  did  not  receive 
the  $4,oOo.  It  api>eared  that,  when  the 
mortgage  was  given,  the  lumber  was  stuck 
up  In  the  yard  of  the  defendant's  mill  In  80 
different  piles,  as  described  In  the  mort- 
gage, each  pile  marked  by  a  tin  tag  attech- 
ed  thereto,  with  the  plaintiff's  name  there- 
on. The  defendant  did  not  deny  that  It  was 
part  of  the  contract  that  none  of  the  lum- 
ber should  be  removed  or  touched.  Such 
paymente  had  been  made  on  the  note  be- 
fore the  alleged  conversion  that,  if  the 
amount  furnished  was  only  $3,800,  there 
was  nothing  due  upon  It  U  treated  ma  a 
Vermont  contract 

3oim  H.  Watson,  for  plalntUT.  Hnnton  ft 
Stt^ney,  for  dtfendants. 

TJLFT,  X  There  were  nine  exceptions  re- 
served on  trial. 

1.  The  ninth,  relating  to  the  admlsstcm  of 
tbe  statutes  of  New  Hampshire  relating  to 
Interest  and  usury.  Is  waived. 

2.  The  court  charged  that  whether  or  not 
the  note  had  been  paid  might  de[)end  upon 
whether  the  contract  was  made  In  Vennont 
or  Rhode  Island.  The  jtolntlff  inatata  this 
was  error,  for  Hie  Jury  might  under- 
stand from  tills  part  of  the  charge  that  tbe 
place  of  making  the  contract  was  control- 
ling; and  counsel  argue  that  all  the  facts 
and  circumstances  pertaining  to  tbe  trans- 
action, with  all  legal  presumptions,  should 
hare  been  submitted  to  tiie  Jury,  for  them 
to  find  with  reference  to  the  law  of  which 
state  the  nmtract  was  made.  It  does  not 
appear  but  that  this  was  d(m&  and.  If  oth- 
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erwUe  It  would  be  error,  we  must  infer  that 
it  was.  Tlie  cbarge  as  given  embodied  a 
sound  legal  propoaltion.  Tbe  court  did  not 
8a7  that  the  right  to  recorer  depended  upon 
whether  the  contract  was  made  In  Vermont 
or  Bhode  Island,  but  that  It  might,  and  so 
it  would,  If  there  was  notliing  In  tbe  case 
as  to  the  intention  of  the  parties  In  refer- 
ence to  wblcb  law  they  contracted.  If  tbe 
jury  did  not  And  that  the  parties  contracted 
wltii  reference  to  either  place,  then  the  right 
to  recover  would  depend  uiwn  the  law  of 
the  place  In  which  the  contract  was  made. 
It  Is  unsafe  to  reverse  a  Judgment  for  the 
reason  that  the  Jury  misunderstood  the 
cbarge  of  tbe  court,  when  tbe  cbarge  was 
correct  both  In  law  and  In  language.  If  a 
Jury  mlsunderatand  the  charge  of  tbe  court, 
tbe  remedy  Is  not  by  exception  to  a  charge 
which  Is  correct,  but  by  motion  to  set  aside 
the  verdict  and  grant  a  new  trial.  To  re- 
verse a  Judgment  upon  exception  when  tbe 
trial  court  has  committed  no  error  is  il- 
logical, to  say  the  least,  and  should  uevor 
be  done.   In  fact,  It  Is  Illegal  to  do  so. 

3.  An  exception  was  taken  to  the  charge  In 
regard  to  the  check  for  (200.  The  testimony 
of  the  defendants  tended  to  show  that  an  ar- 
rangement was  made  In  Rhode  Island  that 
the  plaintiff  should  advance  the  defendant 
Ames  the  sum  of  ^,000  upon  the  note  in  suit, 
but  that  the  plaintiff  sent  him  (Ames)  checks 
for  $3,800  only;  Moore,  who  was  then  act- 
ing for  the  plaintiff,  taking  the  check  for 
$200l  The  court  charged,  under  the  plaln- 
UflTs  exception,  that.  If  this  was  true,  the 
contract  was  not  Anally  consummated  until 
Ames  accepted  the  check  for  $3,800,  for  that 
tbe  defendant  was  under  no  obligation  to  ac- 
cept $3,800  if,  by  the  terms  of  the  contract, 
as  entered  into  in  Rhode  Iriand,  he  was 
to  bave  $4,000,  and  It  did  not  become  a  con- 
summated contract  until  the  latter  sum  of 
money  was  accepted  by  Ames,  and  as  that 
was  done  at  Norwich,  m  this  state.  It  was  In 
fact  a  contract  finally  executed  In  Vermont. 
The  charge  was  correct  that,  If  the  defend- 
ant's claim  was  true,  the  contract  was  In- 
complete until  be  accepted  it  in  Vermont  and 
that  It  then  became  a  Vermont  contract 

4.  The  exception  taken  In  regard  to  tbe 
effect  of  the  payment  of  a  certain  sum  for 
the  extension  of  the  time  of  payment  of 
the  note  for  30  days  did  not  change  nor  af- 
fect the  situs  of  the  original  contract  No 
change  was  made  In  any  of  Its  terms  save 
the  time  of  payment,  none  In  the  rate  of  In- 
terest, none  in  the  place  of  payment  It  la 
like  a  case  in  which  security  Is  given  in  one 
state  npon  a  loan  made  In  another,  and  It  is 
held  that  taking  security  does  not  necessarily 
alter  the  locality  of  the  contract;  or  a  con-t 
tract  made  in  one  country,  subject  to  a  con- 
dition to  be  performed  In  another.  In  which 
tbe  law  is  dUTerrat,  and  It  Is  held  that  the 
law  where  made  governs,  because  the  condi- 
tion, when  fulfilled,  refera  back  to  the  time 
of  tbe  contract 


fi.  Another  qnestton  was  made  with  ref- 
erence to  the  removal  of  eight  certain  piies 
of  lumber.  The  testimony  tended  to  show 
tbe  lumber  was  being  Injured  In  the  place 
where  It  was  then  piled;  that  tbe  defendant 
Ames  caused  the  lumber  to  be  removed, 
without  the  consent,  knowledge,  or  authority 
of  tbe  plaintiff,  to  another  part  of  the  mill 
yard,  many  rods  away,  with  other  piles  not 
covered  by  the  mortgage;  and  that  the  pllei 
removed  were  not  marked  aa  required,  to  hi- 
dlcate  that  they  were  covered  by  the  mort- 
gage. This  was  done  to  prevent  Injury  to 
the  lumber  from  water,  and  subsequently  It 
was  burned.  Tbe  conrt  chsrged  if  this  was 
done  without  tbe  Intent  of  Interfering  wiUi 
plalntlfrs  rights,  and  of  converting  the  prop- 
erty, to  his  own  use.  tt  would  be  no  conver 
sion.  This  instruction  was  correct  The  re- 
moval did  not  prevent  Its  being  held  under 
the  mortgage.  It  was  done  for  the  purpcwe 
of  protecting  the  Joint  interests  of  both  the 
plaintiff  and  the  defendant  Ames.  The  Ut- 
ter exercised  no  control  or  dominion  over  It 
except  to  perform  such  acts  as  tended  to  Its 
preservation.  Would  removing  property  from 
a  burning  building,  by  a  mortgagor,  to  pre- 
vent Its  destruction,  be  a  converalon?  We 
doubt  If  any  one  wIU  so  contend.  Neither 
would  a  removal  to  prevent  It  from  Injury  by 
water,  although  the  lumber  would  not  hnre 
burned  bad  It  been  left  where  It  was  ortsinal- 
ly  piled,  be  a  coDveralon.  The  removal  was 
not  the  proximate  cause  of  Its  destruction. 
Davis  V.  Railway  Co.,  66  Vt  290,  29  Atl. 

6.  Two  exceptions  were  reserved  In  regard 
to  the  sdmlsrion  of  testimony  tending  to 
show  facts  In  relation  to  the  lumber  being 
damaged  where  originally  piled,  their  situ- 
ation In  respect  to  water,  and  their  liability 
to  damage.  From  what  is  said  under  tbe 
preceding  point  it  follows  that  the  testimony 
was  properly  admitted,  to  show  the  situation 
of  tbe  plies  removed,  and  their  llabUliy  to 
damage  In  case  they  were  not  removed. 

7.  The  remaining  question  was  reserved  In 
regard  to  the  conversion  of  21.000  feet  of 
lumber  taken  from  three  plies  that  were  cov- 
ered by  the  plaintiff's  mortgage.  Testimony 
tended  to  ataow  that  the  workmen  of  Ames 
delivered  It  to  Anderson,  who  took  the  prop- 
erty, and  used  it;  that  subsequently.  Amt^ 
upon  ascertaining  the  fact  replaced  it  with 
green  lumber.  This  was  done  without  tbe 
consent  or  knowledge  of  the  plaintiff,  and  tbe 
testimony  tended  to  show  that  it  was  done 
by  mistake.  Tbe  court  instnicted  tbe  Jury 
that  if  the  defendants  took  some  of  the  prop- 
erty, and  afterwards  replaced  It  in  sacb  a 
manner  and  under  such  circumstances  that 
the  plaintiff  would  have  tbe  benefit  of  that 
replacement  such  replacement  would  go  Id 
mitigation  of  the  damages.  To  this  Instruc- 
tion the  plaintiff  excepted.  This  presents  to 
us  the  question  whether  a  mortgagor  oin 
take  mortgaged  proper^,  and  replace  It  with 
other  property,  without  the  consent  or  knowl- 
edge of  tbe  mortgagee.   Tbe  record  states 
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there  was  no  tegtlmony  !n  ttae  case  whlcb 
tended  to  ahow  that  the  plaintiff  had  the 
benefit  of  snch  replacement.  The  testimony 
tended  to  Show  that  the  21.000  feet  of  lum- 
ber taken  were  replaced  by  other  and  green 
lumber  by  Ames*  direction,  and  so  became 
commingled  with  the  mortgaged  properly. 
The  Jury  might  well  Infer  from  the  fact  that 
the  lumber  was  replaced,  and  that  the  mort- 
gaged property  was  sold,  by  an  officer,  un- 
der the  mortgage,  that  the  plaintiff  did  bare 
the  benefit  of  it  The  question,  then.  Is  be- 
fore us  whether  the  replacement  and  the 
sale  of  It  for  the  benefit  of  the  plaintiff, 
should  mitigate  the  damages  he  sustained  by 
reason  of  tbe  conversion  of  the  originally 
mortgaged  property.  The  only  adjudication 
bearing  directly  upon  this  subject  that  we 
are  aware  of  Is  Morgan  t.  Kidder,  65  Vt 
367.  In  that  case,  Morgan  sold  a  herd  of 
cattle.  Including  a  yoke  of  oxen,  to  Green, 
upon  condition  that  they  were  to  remain  bis 
property  until  they  were  fully  paid  for. 
Green  sold  tbe  oxen  to  Kidder,  and  tbe  latter. 
In  an  action  of  trover  brought  against  him 
for  the  conversion  of  the  oxen,  ofTered  to 
show,  tn  mitigation  of  damages,  that  tbd 
identical  money  which  he  paid  Green  was 
subsequently  paid  to  the  plaintiff,  and  ap- 
plied upon  his  lien  debt;  and  It  was  claimed 
that  this  payment  should  go  In  mitigation  of 
the  damages  sustained  by  tbe  plaintiff.  The' 
court  held  otherwise,— that  the  money  paid 
by  Green  to  the  plaintiff  could  not  be  al- 
lowed In  mitigation  of  damages.  That  case 
Is  on  all  fours  with  this,  and  must  control 
It  Tbe  Instruction  of  tbe  court  in  tbls  re- 
spect was  erroneous.  The  question  then 
arises,  did  It  barm  the  plaintiff?  The  latter 
was  entitled  to  a  verdict,  at  least  for  nom- 
inal damages,  for  the  conversion  of  tbe  21,- 
OfiO  feet  of  lumber  In  case  there  was  any- 
thing due  btm  upon  tbe  note;  and  we  must 
presume  the  Jury  were  properly  Instructed 
In  this  respect  and,  as  the  Jury  returned  a 
verdict  for  the  defendants,  they  must  have 
found  that  the  contract  was  a  Vermont  con- 
tract and  that  there  was  nothing  due  him 
thereon.  The  plaintiff  was  not  harmed  by 
tbe  erroneoiia  rtdlDg.  Judgment  affirmed. 


WOODWARD  T.  LAPORTB. 
(Supreme  Court  of  Vermont.  Caledonia.  April 
80,  ISOS.) 

UoRTOAOSorNsooTiABi.E  NoTi— Trdstbe  Process 

—Notice. 

1.  V.  3.  S  2251.  providing  that  "all  personal 
property  shall  be  subject  to  mortiiRKe  sicreea- 
bly  to  the  provisions  of  this  chapter,"  includes 
only  matenal.  movable  property,  capable  of  a 
'itiis  of  Its  own,  and  hence  does  not  include 
neeotiable  notes. 

2.  The  record  of  the  mortgaire  of  a  negotla- 
-^-le  note  is  aot  a  notice  from  the  mortfcaKee  to 
the  maker  ot  the  note,  within  tbe  moiininfc  of 
V.  S.  I  1306.  providing  that  nesotiable  paper 
shall  be  subject  to  trustee  process,  unless  tbe 
same  has  been  negotiated,  and  notice  thereof 
civen  to  the  maker  m  indoiser,  before  the  pro* 


cess  is  served  on  him;  since,  under  V.  S.  I 
2251,  a  note  Is  not  subject  to  mortgage. 

Exceptions  from  Caledonia  cotmt7  court; 
Bowen,  Judge. 

Action  by  J.  A  Woodward  ogainat  John  La^ 
porte.  Under  a  trustee  process  served  therein, 
a  Judgment  was  rendered  charging  the  tma- 
tee,  and  claimant  excepts.  Affirmed. 

Hoffman,  mentioned  In  the  opinion,  was  tlie 
plaintiff's  attorney  In  bringing  the  action,  and, 
before  Iti  commencement,  was  shown  the 
mortgage  in  question,  while  examining  tb» 
records  In  the  town  clerk's  office,  under  tli* 
employment  of  tbe  plaintiff. 

Bates,  May  &  SImonds  and  H.  B.  Howe,  for 
claimant  W.  P.  Stafford,  for  plaintiff. 

TYLER,  J.  The  trustee  purchased  certain 
property  of  the  defendant  for  the  agreed  price 
of  $600,  Cor  which  he  gave  the  defendant  his 
promissory  note,  and  secured  Its  payment  by 
a  chattel  mortgage  upon  the  property.  Tbe 
mortgage  was  duly  recorded  June  6,  1896. 
Tbe  trustee  subsequently  paid  tbe  defendant 
$100,  and  the  accrued  Interest  on  the  note, 
and  the  payment  was  indorsed  thereon.  The 
remainder  of  tbe  note  Is  still  unpaid.  The 
defendant  afterwards  sold  the  note  and  mort- 
gage to  the  claimant  for  $4T5,  and  Indorsed 
and  delivered  tbem  to  him,  and  the  claimant 
bad  paid  him  therefor  before  tbe  service  of 
tbe  trustee  process  tn  this  suit  The  defend- 
ant  at  tbe  same  time  made  and  delivered  to 
the  claimant  bis  promissory  note  for  $350, 
and  a  chattel  mortgage  of  the  $600  note,  to 
secure  the  payment  of  the  $350  note.  This 
mortgage  was  also  duly  recorded  before  serv- 
ice of  process  in  this  suit  The  trustee  had 
no  notice  or  knowledge  of  tbe  dealings  be- 
tween the  defendant  and  tbe  claimant  until 
after  the  service  upon  him  of  the  trustee 
process,  unless  tbo  record  of  tbe  mortgage  to 
the  claimant  was  Itself  notice  to  him. 

Tbe  main  contendoQ  la  whether  tbe  $600 
note  was  mortgageable,  under  V.  S.  S  2251, 
which  reads:  "All  personal  property  shall  be 
subject  to  mortgage  agreeably  to  the  provi- 
sions of  this  chapter."  It  Is  generally  laid 
down  that  the  term  "personal  property"  em- 
braces all  objects  and  rights  which  are  capa- 
ble of  ownership,  except  freehold  estates  In 
land,  and  incorporeal  hereditaments  Issuing 
thereout  or  exercisable  within  tbe  same;  that 
the  words  are  co-extenslve  with  "chattels."  18 
Am.  &  Eng.  Eoc.  r^w,  408.  Schouler,  Pers. 
Prop.  22.  51,  makes  the  term  "cbattels  person- 
al" Include  every  species  of  property  lacking 
the  two  characteristics  of  real  estate,  namely. 
Immobility  as  to  place,  and  Indeterminate 
duration  as  to  time,  and  such  as  are  not  an- 
nexed to  real  estate.  Cbattels  personal  are, 
properly  and  strictly  speaking,  things  mova- 
ble, such  as  animals,  household  stuff,  money. 
Jewels,  etc.  Property  In  chattels  personal 
may  be  either  In  possession  or  In  action,  as 
where  a  man  hath  only  a  bare  right,  without 
any  occupation  or  Mijoyment*— a  right  to  re- 
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celve  or  recover  a  debt,  or  money,  or  dam- 
ages for  breach  of  a  contract,  or  for  a  tort 
connected  wltb  a  contract,  but  wblcb  cannot 
be  enforced  without  action.  2  BI.  Comm.  oc 
24,  It  was  held  In  Sherman  t.  Dodge's 
Estate,  28  Vt  26,  that  a  conveyance  of  all 
the  grantor'a  personal  property,  "of  every 
name  and  nature,"  operated  npoo  cbosea  in 
action.  It  is  stated  In  5  Am.  &  Eng.  Enc. 
Law,  974,  that  as  a  general  rule,  In  the  ab- 
sence of  statutory  provisions  to  the  contrary, 
any  personal  property  which  Is  capable  of 
being  sold  may  be  the  subject  of  a  mortgage, 
and  Kimball  v.  Sattley,  65  Vt  285,  la  cited  as 
an  authority  for  the  proposition.  In  that 
case  the  language  of  Pow.  Mortg.  25,  Is  quot- 
ed: "Everything  which  may  be  considered  as 
property,  whether.  In  the  technical  language 
of  the  law,  denominated  real  or  personal 
property,  may  be  the  subject  of  a  mortgage." 
Jones,  Chat.  Mortg.  {  114,  says  that  any  prop- 
erty which  Is  capable  of  absolute  sale  may  be 
mortgaged,  and  Instances  a  life  Insurance  pol- 
icy and  shares  of  stock  In  a  corporation.  But 
In  section  278  he  states  the  law  that  "statutes 
respecting  the  recordtog  of  mortgages  of  per- 
sonal property  apply  only  to  goods  and  chat- 
tels capable  of  delivery,  and  not  to  defeasible 
or  conditional  assignments  of  choses  In  ac- 
tion. It  is  not  necessary  to  the  validity  of 
such  assignments  that  they  be  recorded.  The 
capital  stock  of  a  corporation  Is  not  goods 
and  chattels,  wtthfn  the  meaning  of  the  act 
concerning  chittcl  mortgages,  and  therefore  a 
mortgage  of  such  stock  need  not  be  filed  or  re- 
corded. A  legacy  Is  not  a  chattel  and  there- 
fore an  assignment  of  It  by  way  of  mortgage 
need  not  be  flied  in  accordance  with  a  chattel 
mortgage  act."  In  this  section  he  uses  the 
language  of  Shaw,  C.  J.,  In  Marsh  v.  Wood- 
bury, 1  Mete.  (Mass.)  436.  In  section  191, 
Mr.  Jones,  in  speaking  of  the  necessity  of  the 
record  of  conveyance  of  personal  property  to 
secure  debts,  remarks  that  things  In  action 
are  not  included  lu  the  words  "personal  prop- 
erty." He  nowhere  speaks  of  promissory 
notes  OP  other  choses  In  action  as  subjects  of 
chattel  mortgages.  In  enumerating  choses  in 
action  as  personal  property  that  Is  mortgage- 
able, it  Is  evident  that  law  writers  sometimes 
mean  that  they  are  subject  to  common-law 
mor^ges  and  assignments,  without  refer- 
ence to  chattel  mortgages.  For  instance, 
Gardner  v.  Hoeg,  18  Pick.  168,  and  Tripp  v. 
Brownell,  12  Gush.  376,  are  vei'erred  to  In  one 
treatise  as  cases  where  seamen's  wages  were 
held  to  pass  under  chattel  mortgages;  but  in 
those  cases  wastes  to  be  earned  were  merely 
pledged  as  collateral  security  for  money  advan- 
ced. In  U.  S.  V.  Davis,  5  Mason.  356,  Fed.  Oas. 
No.  14,930,  Judge  Story  remarked  that  personal 
goods,  In  the  strict  sense  of  the  common  law, 
are  goods  which  are  movable,  belonging  to  or 
the  property  of  some  person,  and  which  have 
an  Intrinsic  vaiue;  that  bonds,  bills,  and 
notes,  which  are  choses  In  action,  are  not  es- 
teemed, by  the  common  law,  goods  whereof 
larceny  may  be  committed,  being  of  no  In- 


trinsic value,  and  not  tmi>orting  any  property 
in  possession  of  the  person  from  whom  the.v 
are  stolen,  but  only  evidence  of  property. 
Our  statute  (section  4939)  makes  "money, 
goods,  chattels,  bank  notes,  bonds,  promis- 
sory notes,  bills  of  exchange,"  etc.,  subjects 
of  larceny.  Other  states  have  similar  stat- 
utes. 

While  the  words  tn  the  statute  "all  per- 
sonal property,**  in  a  general  sense.  Include 
choses  In  action,  tbey  frequently  have,  as 
we  have  shovra, '  and  especially  when  ap- 
plied to  chattel  mortgages,  a  narrower  mean- 
ing, and  Inclnde  only  material,  movable 
property.  We  think  they  are  used  In  the 
statute  la  contemplation  of  specfflc  proper- 
ty capable  of  manual  delivery,  and  posses- 
sion, removal,  seizure,  and  sale,— propert? 
capable  of  a  situs  of  Its  own.  As  a  general 
rule,  choses  In  action  have  no  situs  but  that 
of  their  owner.  Bullock  v.  Guilford.  50  Tt 
517,  9  Ati.  360.  Section  2252  provides  that 
the  mortgage  shall  be  recorded  hi  the  town 
where  the  mortgagor  resides  at  the  time  of 
making  the  mortgage,  If  he  resides  In  this 
state;  and  section  2259  forbids  the  removal 
of  mortgaged  property  from  the  state  with- 
out the  consent  of  the  mortgagor  and  mort- 
gagee or  their  assignees.  Therefore  the 
mortgagor  of  a  Chose  In  action  could  not  re- 
move from  the  state  without  the  mortgagee's 
consent  His  mortgage  would  operate  upon 
him  as  a  ne  exeat  It  Is  safe  to  say  that,  la 
the  20  years  our  chattel  mortgage  law  has 
been  in  operation,  it  has  not  been  the  un- 
derstanding of  the  profession  that  choses  In 
action  were  Included  In  the  terms  of  sec- 
tion 2251,  and  we  doubt  If  an  attempt  has 
ever  before  been  made  to  mortgage  a  prom- 
issory note.  A  debt  resting  merely  In  a  parol 
promise,  having  neither  corpus  nor  situs.  Is 
not  the  subject  of  a  chattel  mortgage;  nor 
Is  a  promissory  note,  which  Is  only  tiie  evi- 
dence of  an  Indebtedness,  mortgageable. 

V.  S.  S  130G,  provides  that  negotiable  pa- 
per shall  be  subject  to  the  operation  of  tbe 
trustee  process,  unless  the  same  has  been 
negotiated,  and  notice  thereof  given  to  the 
maker  or  Indorser,  before  the  service  of  the 
trustee  process  upon  falm.  This  statute  Is 
for  the  protection  of  makers  an*  indorsers 
of  negotiable  paper,  and  Is  important  in  the 
transactions  of  commercial  business.  The 
court  has  always  required  a  strict  compli- 
ance with  Its  terms  In  respect  to  notice. 
Notice  of  the  transfer  must  be  given  by  the 
assignee  of  the  note,  or  through  bis  procure- 
ment Barron  v.  Porter,  44  Vt  587;  Holt 
r.  Babcock,  63  Vt  634,  22  Ati.  459;  Enriglit 
r.  Beaumond,  68  Vt.  249.  35  Ati.  S7.  Tbe 
record  of  the  mortgage  In  the  town  clerk's 
office  Is  not  a  notice  from  the  assignee  to  the 
maker  of  the  note.  In  compliance  with  the 
meaning  of  section  1306,  as  defined  In  these 
decisions.  It  appears  that  Hoffman  was  the 
plalntlfTs  agent  but  the  knowledge  that  he 
obtained  of  the  defendant's  attempt  to  mort- 
gage the  note  was  not  a  notice  procured  bf 
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the  assignee  to  be  given  to  the  maker,  as 
the  statute  requlrea.  If  the  requirements  of 
section  1306  are  to  remain  in  force,  it  foUowa 
tliat  a  chattel  mortgage  of  a  promissory  note 
Is  Invalid  without  actual  notice  from  the 
mortgagee  to  the  maker.  On  the  other  hand, 
if  the  construction  claimed  for  section  2251 
were  to  prevail,  the  record  of  the  mort- 
gage of  a  promissory  note  in  the  town  clerk's 
office  would  do  away  with  the  requirement 
of  actual  notice,  under  section  1306,  and  the 
provisions  of  the  two  sections  would  often 
come  in  conflict  The  two  sections  should 
be  so  construed,  U  practicable,  that  the  provi- 
sions of  each  can  be  given  full  force  and 
effect.  Section  1306  long  antedated  the  chat- 
tel mortgage  act,  and  by  it  the  legislature 
tiad  fully  provided  for  the  transfer  of  prom- 
issory notes  by  sale  and  plecU^e;  so  there 
was  no  occasion  that  section  2251  should 
Include  this  class  of  property.  If  the  I^la- 
lature  had  Intended  so  radical  a  change  la 
the  law  as  the  claimant  contends  for,  we 
think  it  would  have  Included  prolblssory 
notes,  eo  nomine.  In  section  2251,  or  have 
amended  section  1306  so  as  to  make  the  rec- 
ord in  the  town  clerk's  offlce  of  tbe  mort- 
gage of  a  promissory  note  a  sufficient  no- 
tice of  Its  transfer;  but,  as  before  remarked, 
there  was  no  occasion  to  Include  promissory 
notet  Is  section  22&L   Judgment  affirmed. 


TOWN  OF  DOVER  v.  WINCH3BSXB&  at  sl. 

<Siipc«ie  Court  of  Vennont,  Wlndbam. 
March  28,  1898.) 

Shbp  SCiiXBD  ST  Doos— Acnoiv— Btii>£kw— 
Harhlbss  Brbob. 

1.  Where  a  selectman  of  s  town  had  acted 
under  V.  S.  »  4S36.  4SS7  (proriding  that, 
when  sheep  are  killed  by  dogs,  the  selectmen 
afaBll  determine  that  the  killing  of  the  sheep  is 
the  work  of  dogs,  and  have  the  damages  as- 
certained and  appraised),  in  an  action  oy  tike- 
town  to  recover  dama^  paid  by  it  to  the 
owners  of  sheep  alleged  to  have  been  killed 
by  dogs  against  defendants  as  the  owners  of 
the  dogs.  It  was  error  to  eadnde  the  select- 
man's statement  that  lis  waa  satisfied  it  was 
the  work  of  dogs. 

2.  Where  defendants,  in  an  action  by  a  town 
for  the  damages  paid  by  It  for  sheep  alleged 
to  have  l»sen:  klllea  by  dogs,  conceded  that  the 
ascertainment  and  payment  of  the  damages 
were  regular,  an  excluslou  of  testimony  for 
plaintifr  tending  to  show  that  the  sdieep  were 
killed  In  that  way  was  harmless  error. 

3.  Tbe  testimony  of  a  witness  in  an  action 
against  defendants  for  damages  for  sheep  al- 
leged to  have  been  killed  by  defendants'  dogs, 
tbnt  one  of  the  defendants,  in  the  presence  of 
the  other,  said  that  there  were  other  dogs  in 
the  scrape,  was  admissible  as  tending  to  show 
an  admission  by  tlie  defendants  that  their  dogs 
were  gnilty. 

4.  Where  defendants  were  sued  for  sheep 
alleged  to  have  been  killed  by  their  dogs,  testi- 
mony of  witnesses  that  the  dogs  were  not  vi- 
dons.  and,  when  fn  the  vlclnitr  of  sheep,  did 
not  attack  them,  wliether  in  tiie  presence  of 
their  owners  or  not,  was  admissible  to  show 
the  character  of  the  dogs. 

5.  Where  defendants  were  sued  for  sheep 
allfiEed  to  have  been  Itllled  by  their  dogs,  testi- 
mony of  a  wftaass  that  he  had  discovered  two 


dogs,  not  the  defendtfnts*,  cbastng  his  slicep, 
about  a  mile  from,  and  about  n  month  after, 
the  killing  of  the  sheep  in  controversy,  and 
that  he  killed  them  wilih  the  consent  of  the 
owners,  was  admissible,  in 'the  discretion  of 
tbe  trial  judge. 

0.  The  fact  that  doRs  killed  sheep  in  one 
place  by  attacking  them  In  a  certain  way  is  no 
evidence  that  they  killed,  in  another  place, 
sheep  which  appear  to  have  been  killed  in  tbe 
same  way,  since  the  two  facta  are  not  a  part 
of  the  same  transaction,  nor  related  to  each 
other  by  the  chain  of  canse  and  effect 

7.  Where  defendants,  sued  for  sheep  alleged 
to  have  been  killed  by  their  dogs.  Introduced 
testimony  to  show  that,  only  the  sammer  be- 
fore the  sheep  were  killed,  their  dogs  went 
among  their  sheep,  and  did  not  o^er  to  mt^st 
them,  it  was  competent  for  the  plaintiff  to 
prove  tiiat  sheep-kilUnR  dogs  are  not  accus- 
tomed to  attack  tlie  sheep  of  th^  owners,  but 
that  they  go  away  to  do  it. 

Bxceptions  from  Windham  coonty  eonrt. 

Action  to  recover  damages  paid  by  Hie 
plaintitr,  the  town  of  Dover,  to  ownos  of 
sheep  killed  by  doga,  against  defendants,  H. 
H.  Winchester  and  another,  as  owners  of  the 
dogs.  Trial  by  jmy.  Verdict  ,  and  judgment 
for  the  defendants.  The  plaintiff  egeepts. 
Reversed. 

The  testimony  of  Houghton,  referred  to  un- 
der division  4  of  the  opinion,  was  that  the 
witness  had  discovered  two  dogs,  not  tbe  de- 
fendants',*  chasing  and  maiming  his  sheep, 
and  killed  them,  with  tbe  consent  of  the  own- 
ers. 

a  T.  DaTeapert  and  CHarlu  G.  Fltta,  tor 
plalntlflr.  Waterman.  Martin  ft  HItt.  for  de- 
f&Ddanti. 

TAFQ^jl.  L  Tbe  QneitionB  In  this  ease  are 
tbow  ot  endenee.  The  Vnmont  Statutes 
(seetlasiB  4836  and  4S37)  mnrlde  that,  wHen 
sheep  are  killed  by  do|^  the  selectmen  ^all 
proceed  snd  determine  tliat  the  killing  of  th» 
sheep  is  tbe  mris'  fiC  dogs,  and  have  tbe 
damages  asoertnlned  and  wtaiaed.  The 
deposition  of  one  Boyd,  vbo  was  a  selectr 
man  of  tbe  plalntUE  town  at  the  time  wb«i 
the  abeev  wen  killed,  ma  olBraed  In  erldenoe,' 
and  the  statement  Uiersln,  "I  wae  satisfled  It 
was  tiia  ot  dogs."  was  eixcladed.  It 

was  tbo  dnty  of  flu  sdectmen  to  determine 
that  tiae  sbe^  killing  was  tbe  wort:  of  dog$, 
before  tbey  proceeded  tb  appraise  tbe  dam- 
age8.r-and  tbe  testlmmy  exdnded  waa  legUl- 
male  iqMm  that  qoeetion;  bat.  If.  Its  elusion 
was  error  at  the  time  It  was  offered,  tbe  er- 
ror was  cure*  toy  tbe  subsequent  concession 
of  the  defendants  tbat  tbe  ascertalmnmt  and 
payment  of  damages  were  regolar.  There- 
fore tbe  testlmoDy  of  tbe  deponent  that  be 
was  satisfied  It  waa  the  work  of  dags  was 
unnecessary.  Tbe  fact  which  tbe  testimony 
tended  to  prove  was  conceded,  and  tiie  plain- 
tiff  was  not  harmed  by  its  exclari<m.  B^n. 
Kv.  I  B7. 

2.  Boyd's  testimony  toided  to  shew  that  be 
bad  conversation  with  the  defendants  con- 
cerning their  dogs  in  connectirai  ^tb  the  kill- 
ing of  tbe  sheep  In  que^loo,  and  that  one 
<rf  tbe  def^ants  (tlie  other  bdng  present) 
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said  "they  thought  there  were  other  doys  in 
the  scrape."  This  part  of  the  depositloD  was 
excluded.  It  tended  to  show  an  admission  by 
the  defendants  that  their  dogs  were  engaged 
In  the  killing,— the  fact  in  Issue.  It  was  error 
to  exclude  it 

S.  Exceptions  were  taken  to  the  admlssi(Mi 
of  the  testimony  of  Sherman,  Ferry,  and 
Winchester,  which  tended  to  show  the  dogs 
were  not  vicious,  and  when  In  the  vicinity  of 
sheep,  and  when  among  them,  did  not  attach 
them.  This  was  proper  testimony,  whether 
It  related  to  a  time  prior  to  the  killing  or  sub- 
sequent thereto.  The  only  way  of  showing 
the  fixed  character  and  habits  of  a  dog  Is  to 
show  his  conduct  on  particular  occasions. 
Evidence  of  the  good  or  bad  behavior  of  a 
dog  would  tend  to  show  a  good  or  vicious  dis- 
position and  a  fixed  habit  (Kennon  v.  Gilmer, 
131  U.  S.  22.  9  Sup.  Ct.  696),  and  was  adnals^- 
ble,  whether  the  dog  was  with  bis  master  or 
away  from  him.  There  was  no  error  In  not 
submitting  the  question  of  the  distance  of  the 
dogs  from  their  owners,  as  the  testimony 
was  admissible,  whether  they  were  In  the 
presence  of  their  owners  or  not 

4.  The  testimony  of  Houghton  was  except- 
ed to,  for  that  the  facts  to  which  he  testi- 
fied were  too  remote  In  location  and  time. 
The  circumstances  to  which  the  testimony  re- 
lated took  place  at  the  distance  of  about  a 
mile  from,  and  a  month  after,  the  killing  of 
the  sheep  which  are  the  subject  of  this  con- 
troversy. This  exception  will  not  avail  the 
plaintiff,  for  In  such  cases  the  length  of  time, 
and  the  distance,  to  which  such  evidence  may 
extend,  is  largely  within  the  discretion  of  the 
trial  Judge.  It  Is  a  preliminary  Question, 
which  will  not,  under  ordinary  circumstances, 
be  considered  by  this  court.  Whether  the  tes- 
timony was  relevant,  we  do  not  consider. 

5.  TTie  sheep  in  controversy  were  killed, 
during  the  first  days  of  September,  1896,  In 
the  Starkey,  sometimes  called  the  Warner, 
pasture;  and  the  testimony  of  the  plaintiff 
tended  to  show  they  were  bitten  In  the  neck 
and  hindquarters.  Under  exception,  the  de- 
fendants were  permitted  to  show  that,  on 
the  5th  day  of  that  month,  one  sheep  was 
killed  In  the  SImonds  pasture,  and  three  kill- 
ed and  two  wounded  In  a  pasture  adjoining 
thereto,  mostly  bitten  In  the  flank  and  neck. 
These  pastures  were  a  mile  from  the  Star- 
key  pasture.  And,  under  like  exception,  the 
defendants  were  permitted  to  show  that  In 
November,  1800,  one  sheep  was  killed  in  the 
SImonds  pasture,  bitten  on  Its  flank.  The 
purpose  for  which  this  testimony  was  of- 
fered was  not  stated  by  the  counsel,  and  the 
purpose  for  which  it  was  admitted  was  not 
stated  by  the  court.  No  spedflc  objection 
was  made  to  it  If  It  was  admissible  for 
any  purpose,  the  action  of  the  court  was  not 
erroneous.  Camp  v.  Camp,  59  Vt  667,  10 
Atl.  74S.  A  fact  or  circumstance,  to  be  ad- 
missible In  evidence,  must  be  one  upon 
which  a  reasonable  presumption  or  inference 
can  be  founded  as  to  the  truth  ot  the  issue 


or  fact  In  dispute.  The  fact  in  dispute  in 
the  case  below  was,  did  the  defendants'  dogs 
kill  the  sheep  in  the  Starkey  pasture?  If 
there  could  have  been  any  evidence  in  thc- 
cause  which  would  make  the  testimony  ad- 
missible, we  must  presume  It  was  given. 
Tenney  v.  Smith,  63  Vt  520,  22  Ati.  659,  and 
cases  cited.  That  the  defendants*  dogs  kill- 
ed the  sheep  In  the  SImonds  pasture  bad  no 
tendency  to  show  they  did  not  klU  those  In 
the  Starkey  pasture;  and  the  fact  that  other 
dogs  killed  sheep  In  the  SImonds  pasture  did 
not  tend  to  show  the  same  dogs  killed  the 
sheep  in  the  Starkey  pasture.  The  rule  in 
this  respect  Is'well  stated  in  Steph.  Dig.  Ev. 
e.  3,  art  10:  "A  fact  which  renders  the  ex- 
istence or  nonexistence  of  any  fact  in  issue 
probable,  by  reason  of  Its  general  resem- 
blance thereto,  and  not  by  reason  of  Its  be- 
ing connected  therewith  In  any  of  the  ways 
specified  In  articles  3  to  9,  both  Inclusive,  is 
not  deemed  relevant  to  such  fact,  except  Id 
the  cases  specially  excepted  in  this  chapter." 
In  articles  3  to  9  cited.  It  is  said  the  fact  is 
relevant  when  so  connected  as  to  form  part 
of  the  same  transaction  (article  3);  when 
the  act  of  a  co-conspirator  (article  4);  when 
the  fact  constitutes  the  exercise  of  the  right 
of  title  to  property  (article  5);  a  fact  rela- 
tive to  the  existence  of  a  custom  (article  6); 
facts  which  supply  motive,  etc.  (article  7); 
statements  accompanying  acts  (article  8); 
and  facts  In  explanation  of  facts  in  issue,  or 
facts  relevant  thereto  (article  9).  In  none  of 
these  ways  was  the  fact  of  the  killing  of  the 
sheep  in  the  SImonds  pasture  connected  witb 
the  killing  In  the  Starkey  pasture,  and  the 
cases  specially  excepted  In  the  chapter  are 
facts  showing  good  faith,  intention,  system, 
etc.  The  same  rule  is  stated  In  Beyn.  Er. 
(3d  EM.)  c.  2,  1 12:  "This  principle,  that  courts 
are  not  at  liberty  to  infer  from  one  fact  the 
probable  existence  or  nonexistence  of  another 
fact  merely  because  the  two  are  similar,  un- 
less they  can  be  first  shown  to  be  part  of 
the  same  transaction,  or  to  be  connected  to- 
gether in  some  way  by  the  chain  of  canse 
and  effect  is  one  of  the  most  dlstingulsbinp 
characteristics  of  the  English  law  of  evi- 
dence." It  was  legitimate  for  the  defend- 
'ants  to  show  that  dogs  of  other  parties,  act- 
ing Independently  of  their  dogs,  killed  the 
sheep  in  question;  but  that  other  dogs  kill- 
ed other  sheep  "In  the  same  way  that  the 
sheep  were  that  they  have  described  as  be- 
ing killed  by  these  dogs,"  which  was  the 
offer,  was  not  relevant  to  the  Issue  whether 
defendants'  dogs  killed  the  sheep  for  which 
suit  was  brought  It  Is  apparent  from  the 
testimony  which  Js  referred  to  that  the  Jurr 
were  asked  to  Infer  that  other  dogs  killed 
the  sheep  sued  for,  because  they  klUed  sheep 
at  other  times  and  places  In  the  same  man- 
ner the  sheep  sued  for  were  killed;  I.  e. 
infer  one  fact  from  the  existence  of  another, 
because  the  two  facts  were  similar.  We 
cannot  see  bow  the  fact  of  the  manner  In 
which  sheep  were  killed  In  the  SImonds  pa« 
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tore  could  have  been  made  material  by  any 
testimcmy  which  could  have  possibly  been  in 
tbe  case.  It  was  error  to  admit  tbe  testi- 
mony. 

6.  The  remaining  exception  rettaa  to  the 
testimony  of  Ju^  Walker.  The  defend- 
ants* tratlmony  toided  to  show  that,  the 
winter  and  summer  before  tbe  sheep  were 
klUed,  their  dogs  went  among  their  she^ 
and  did  not  offer  to  molest  them.  This  was 
evidence  Introduced  by  the  defendants  when 
they  were  putting  in  their  case.  Tbe  plain- 
tiff (^Tered  Judge  Walker  as  a  witness  to 
show  that  sheep-knitng  dogs  are  not  acein- 
tomed  to  attack  the  aheep  of  tiidr  owners, 
but  that  they  go  away  to  do  It  It  Is  urged 
by  the  def«idantB  that  tills  testimony  was 
not  excluded  by  the  court,  but  that,  upon 
the  court's  suggestion  that  they  might  omit 
It  the  plaintiff's  counsel  withdrew  the  ques- 
tion. Had  this  been  so,  there  would  have 
been  no  error  In  the  omission  of  Judge  Walk- 
er's testimony;  but  the  record  reads  that 
"the  plaintiff  also  excepted  to  tiie  mlhkg  of 
the  court  excluding  the  Inquiry  put  In  re- 
buttal to  Judge  Walker."  Tbe  record  con- 
trols, and  that  shows  the  Inquiry  was  not 
permitted,  but  was  actnded,  by  the  court 
We  think  It  was  proper  testimony  to  meet 
that  of  tiie  defendants  which  tended  to  show 
their  dogs  went  among  their  sheep,  and  did 
not  molest  them.  If  it  was  a  fact  tiiat 
staeep-kttling  dogs  did  not  attack  the  sheep 
of  their  master,  it  was  proper  for  ttie  lAaln- 
tlff  to  prove  It;  and  as  they  were  prevented 
from  BO  doing,  by  tiie  ruling  of  the  court, 
there  was  error.  Judgment  reversed,  and 
cause  remanded. 


THAYER  V.  PADBLPOHD. 
(Bspreme  Court  of  New  Hampshire.  Ooos. 
March  11,  188a} 

VSNDK. 

An  action  In  assumpsit  was  properly 
bronxht  in  tbe  couDty  in  which  plaintiff  was 
■n  inhabitaat,  where  defendant  waa  a  nonresi- 
dpnt  though  real  estate  situated  In  another 
coiiDtT  was  attached  therein  to  preserve  a  me- 
chanic's lien  Id  favor  of  plahitiS  for  the  ma- 
terial and  labor  sued  for. 

Case  reserved  from  Coos  county  court. 

Assumpsit  by  H.  A  Thayer  sgalnst  Mary 
E.  Padelford.  The  writ  contained  a  com- 
mand to  attach  the  hcuse  and  the  lot  of  land 
on  wblcb  It  stands,  particularly  describing 
the  lot  In  order  to  secure  the  plaintiff's  Hen 
for  the  debt  set  forth  In  the  declaration. 
Tbe  plaintiff  resides  in  this  county,  and  the 
defendant  in  Rhode  Island.  The  question 
whether  the  action  should  have  been  brought 
In  Grafton  county  was  reserved.  Case  dls- 
cliarged. 

Perrin  T.  Kellogg,  fcr  plaintiff.  Bingham, 
Mitchell  &  Batohellor.  for  defendant 

PIKE,  J.  This  action  (assumpsit)  being 
traosltory.  was  properly  brought  In  this  coun- 


ty, In  which  one  of  the  parties  was  an  In- 
habitant  unless  tiie  fsct  that  real  estate  sit- 
uated In  Grafton  county  was  attached  there- 
in to  preserve  a  mechanic's  Hen  affects  the 
question  of  Jurtedlction.  Pub.  St  c.  216,  S  1- 
A  person  who  performs  labor  or  furnishes 
materials  to  the  amount  of  fl5  or  more  In 
erecting  a  building,  by  virtue  of  a  contract 
wltii  the  owner,  has  a  lien  upon  the  build- 
ing and  land  on  which  it  stands  for  90  days 
after  the  labor  Is  performed  or  materials  fur- 
nished, wblch  takes  precedence  of  prior 
claims  except  taxes,  and  may  be  secured  by 
an  attachment  of  the  property,  the  writ  and 
return  distinctly  expressing  the  purpose.  Id. 
c.  141,  SS  10, 16;  17.  The  attachment  in  such  a 
case  differs  from  a  common  attachment  only 
In  the  fact  that  It  Is  made  In  compUaiUie  with 
a  special  command  contaJiwd  In  the  writ 
and  secures  or  continues  in  force  «  lien  al- 
ready in  existence  by  virtue  of  the  statute. 
If  the  plaintiff  recovers  Judgment  he  must 
resort  to  a  levy  to  aniroprlato  the  property 
to  tbe  payment  of  the  Judgment  the  same  as 
when  a  common  attachment  Is  made.  The 
question  of  the  validity  of  the  lien  Is  not  or- 
dinarily considered  In  deciding  tiie  action. 
The  defendant  may  have  no  Interest  In  the 
question.  Unless  he  has  conv^ed  the  pn^ 
er^  attoched,  or  has  othervrise  made  him- 
self liable  to  a  third  person  in  case  a  Uen  up- 
on it  exists.  It  is  immaterial  to  him  whether 
the  property  is  appropriated  by  virtue  of  a 
common  attachment  or  a  lien  attachment. 
In  either  event  it  wDl  pay  the  Judgment 
against  him  to  the  extent  of  Ite  value.  Per- 
sons asserting  rlghte  adverse  to  the  lien,  as, 
for  example,  grantees  of  the  propoly  or  at- 
taching creditors,  are  not  parties  to  the  ac- 
tion, unless  they  have  been  allowed  to  be- 
come such  from  reasons  of  economy  or  con- 
venience. HUl  ▼.  Callahan,  68  N.  H.  487; 
Manufacturing  Co.  Smith.  67  N.  H.  — , 
29  AtL  406.  If  there  Is  a  controversy  be- 
tween the  plaintiff  and  any  such  persons,  it 
cannot  be  determined  bt  a  proceeding  in 
which  only  one  of  tiie  contestante  is  a  party. 
Hodgdon  V.  Darilng,  61  N.  H.  682^  The  regu- 
lar way  for  determining  the  question  of  tiie 
validity  of  the  Uen  Is  in  an  action  between 
the  plaintiff  and  adverse  claimants  after  tiie 
plaintiff  has  levied  npon  the  pn^erty.  The 
title  to  real  estete  then  for  the  first  time 
comes  in  question.  There  appears  to  be  noth- 
ing in  the  character  of  a  lien  attachment 
which  affects  the  question  of  Jurisdiction. 
Case  discharged.  All  concurred. 


PALMER  ▼.  BASS  (two  eases). 
(Supreme  Court  of  New  Hampshire  OraftWL 
March  11,  1898.) 
CoupnaKOT  ov  Wmass— TbaS8jictio:t9  with 

DkORDE!IT. 

By  compelling  the  adverse  party  to  testi- 
fy to  matters  occurrlns  In  decCMient's  lifetime, 
his  administrator  waives  the  ri^ht  to  object  to 
such  evidence,  and  elects  to  t^tjfy  himself, 
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within  Pub.  St  e.  224,  |  16,  providiag  that  in 
actiooB  to  which  an  admiDistrntor  is  a  party 
aa  such,  facta  occorring  in  the  lifetime  of  hia 
-decedent  can  only  be  testified  to  where  he  him- 
self elects  to  testify  thereto. 

Exception!  from  Grafton  eovnty. 

Two  actions  of  assumpsit  by  one  Palmer,  aa 
adminiBtrator,  against  Chester  W.  Bass  and 
Hobart  W.  Bass,  respectlyely,  on  notes  pay- 
able to  plaintiff's  Intestate,  rrlal  befwe  ref- 
eree. Plaintiff  administrator  did  not  elect  to 
testify  to  facts  occurrlnR  in  the  lifetime  of 
his  Intestete.  and  called  defendant  In  each 
case  as  a  witness,  and  compelled  blm  to  tes- 
tify, and  defendanti  excepted.  Caae  dis- 
■charged. 

William  F.  Westgate  and  Samuel  B.  Page, 
for  plaintiff.  Blnsham.  Mitchell  &  Batchel- 
lor  and  Chapman  &  Lang,  for  defendants. 

PABSONS,  J.  "Where  one  party  to  a  canse 
la  an  *  *  *  administrator,  •  •  •  nei- 
ther party  shall  testify  in  respect  to  facts 
which  occurred  in  the  lifetime  of  the  deceas- 
ed ♦  unless  the  •  •  •  administra- 
tor *  *  *  elects  10  to  testify."  Pub.  St 
c.  224, 1 16.  If ,  In  such  cases,  the  administra- 
tor elects  to  testify  In  respect  to  the  excepted 
facts,  it  is  clear  that  both  parties  are  compe- 
tent witnesses,  and  neither  party  Is  excused 
■or  excluded  as  a  witness  to  any  releTant  fact 
This  IB  not  questioned,  but  tiie  defendant 
<da^8  that  the  administrator  could  not,  with- 
out making  himself  a  witness  thereto,  compel 
the  party  adverse  to  him  to  testify  In  respect 
to  the  tactt  excepted  by  the  statute.  Wbeth- 
«r  this  claim  can  be  sustained  to  not  now  de- 
-ctded,  since  the  contention.  If  sound  in  law, 
would  not  sustain  the  defendants'  exception. 
For,  if  It  be  conceded  that  under  the  statute 
the  administrator  could  not,  without  making 
himself  a  witness  as  to  the  same  matters, 
compel  the  defendant  to  testify  In  respect  to 
facts  wblch  occurred  In  the  lifetime  of  the 
deceased,  his  requirement  of  such  testimony 
of  the  defendant  would  be  a  waiver  of  his 
right  of  objection  to  being  himself  made  a 
witness  by  the  defendant.  If  be  had  such 
right  Such  &  waiver  would  be  an  election 
by  the  administrator  to  testify,  within  the 
meaning  of  the  statute.  If  the  administrator 
bad  not  the  right  to  require  the  defendant's 
testimony,  unless  himself  willing  to  testify, 
Ills  Insistence  upon  such  testimony  was  an  an- 
nouncement of  his  own  willingness  to  testify, 
and  he  could  not  object  if  called  by  his  op- 
ponent. The  finding  of  fact  In  the  case  that 
the  administrator  did  not  elect  to  testify  can- 
not overcome  or  control  the  legal  effect  of 
what  be  did.  The  Immateriality  or  Incompe- 
ivncy  on  other  grounds  of  any  testimony 
w  hich  the  administrator  might  be  able  to 
:^ive  could  not  deprive  blm  of  his  power  of 
4-iectiou,  If  such  election  is  necessary  to  en- 
title him  to  examine  the  defendant  It  does 
not  appear  that  the  administrator  refused  to 
submit  to  cross-examination,  or  that  the  de- 
fendant desired  to  examine  blm.   Case  dls- 


(Pa. 

charged.  All  concurred,  OABPENTER,  O.  J., 
expressing  the  (pinion  that  either  par^  couU 
compel  the  other  to  testify. 


In  N  FABRY'S  BSTATK 
Appeal  of  BALLAN'nNBL 
(Sopreuc  Court  •<  Pennaytranla.   Oct  17, 

HosBANO  A!(D  WwB — LsTTKa  09  CaaiHT — Estate 
BT  EKTiKBTiBfr— Wills— GossvaoofKHb 

1.  A  letter  of  credit  taken  in  the  mmm  ot 
ft  husband  and  wife  jointly,  though  parchased 
with  the  husband's  money,  creates  an  estatp 
by  entireties,  as  between  than,  therein,  and 
an  nnezxwnaed  balance  due  theraon  at  the 
hosband's  death  beoomci  the  property  of  the 
wife. 

2.  A  clause  in  a  will  by  which  testator  be- 
qneathed  to  his  wife  all  his  <dotfatng,  house- 
hold and  kitdwn  tomUnrew  linea,  dima.  piste, 
plated  ware,  jewelry,  pictures,  cncsmvio^ 
Books,  bric-a-brac,  and  ''articles  of  personal 
use  and  ornament,"  does  not  Indade  the  sift 
ot  a  sailiuff  >iacht 

Appeal  tnm  orphan^  court,  PhSadelphia 

county. 

From  a  decree  on  an  account  In  the  matter 
of  the  estate  of  Wllltaffl  A.  Parry,  deceased. 
Amanda  H.  Balhuitine,  coexecufor  nnder  the 
will  of  deceased,  appeals.   Reversed  In  part. 

Charles  A.  Chase  and  George  8.  Graham, 
for  appellant  B.  Lopw  Balrd  and  John  G. 
JobnHm,  for  appeUeea. 

DBAN»J.  OB  October  14,  ISPfik  with,  a  view 
to  foreign  travel,  accompanied  br  hla  wife. 
WUllam  A.  Parry  porehased  txam  Deexel  & 
Co.  and  the  Tradesmen's  National  Bank  of 
Philadelphia  two  letton  of  credit  each  In  the 
sum  of  ^10,000.  The  fetters  are  in  the  same 
words,  of  which  this  ii  a  copy:  "We  hereby 
authorize  the  beams,  W.  A.  Parry  and  Min- 
nie H.  Parry,  his  wife,  to  value  at  sight 
on  Credit  Lyonnates,  London,  to  an  amonnt 
not  exceeding  £2,000,  oc,  at  their  option,  upon 
Credit  LyonnalsA,  Pwti^  to  the  extent  of  60.- 
OOO  francs."  The  credits  were  to  «zt«^  to 
December  81,  189&  The  husband  and  wife 
had  been  on  their  travels  about  fiiur  months, 
when  he  died  at  DaijeeUng,  India,  on  Feb- 
mary  8,  1896.  At  bis  deatii  there  remained 
a  balanee  uaczpoided  en  tin  letten  of  cred- 
it of  ?12,825.34.  This  was  drawn  by  the 
widow  before  she  returned  to  ber  home  in 
Philadelphia.  Before  he  left  hornet  on  Harcb 
29,  1895,  the  husband  exeented  a  will,  wh«^e- 
by  he  bequeathed  to  his  wife  mbaolately  $20.- 
000,  and  the  income  of  nearly  all  the  remain- 
der of  his  estate,  which  was  larger  for  life, 
and  appointed  her  and  Joseph  Etopklnson  ex- 
ecutors of  hla  wUl.  By  their  first  account  fil- 
ed there  was  a  balance  of  over  $130,000  for 
distribution.  At  the  audit  the  widow's  co- 
executor  claimed  she  should  be  charged  with 
the  balance,  $12,825.34,  unexpended  on  the 
letters  of  credit  at  the  death  of  her  husband. 
The  auditing  Judge  sustained  the  claim.  She 
filed  exceptions,  On  hearing  before  the  court 
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In  banc,  bnt  two  judges,  Ashman  and  Pen- 
rose, sat  One  was  for  affirming  the  decree 
of  tike  auditing  judge;  the  other,  for  revers- 
ing. So,  the  court  being  equally  divided,  the 
decree  was  affirmed.  From  that  decree  we 
bare  this  appeal  by  the  widow. 

The  credit  was  purchased,  by  the  husband's 
money;  the  wife  paid  none.  The  learned 
auditing  Judge  was  of  opinion  the  letters 
were  Issued  by  them  Jointly,  merely  as  a 
matter  of  convenience;  that  as  they  repre- 
sented the  husband's  money,  and  there  was 
no  evidence  of  a  gift  or  assignment  by  him  to 
her.  the  noexi>ended  balance  should  be  char- 
ged against  her. 

We  are  clear  the  writings  created  an  es- 
tate, as  between  husband  and  wife,  by  entire- 
ties, and  such  an  estate,  at  common  law,  goes 
to  the  survivor.  This  estate  may  be  created 
in  a  chattel  as  well  as  realty;  In  a  chose  of 
action  and  one  in  possession.  Freem.  Co- 
Ten.  H  63,  68.  And,  as  to  choses  In  action.  It 
1b  not  abolished  by  the  legislation  affectlni; 
Joint  tenancy;  for  an  estate  that,  as  to  un- 
married persona,  would  be  a  Joint  tenancy,  as 
to  husband  and  wife  Is  a  tenancy  by  entire- 
ties. Therefore  neither  the  act  of  March  31, 
1812,  that  of  AprU  11,  1848,  nor  that  of  June 
3.  1SS7,  applies.  Tbls  question  Is  fully  dis- 
cussed by  our  Brother  McCollum  In  Be  Bram- 
berry's  BsUte,  156  Fa.  St  628,  27  Atl.  405. 
Th^te  letters  of  credit,  on  their  face,  have 
nothing  to  distinguish  them,  In  their  legal  con- 
sequences, from  a  draft  drawn  In  favor  of 
tbe  husband  and  wife  as  payees  by  the  Amer- 
ican bankers  on  the  foreign  ones,  or  from  a 
certificate  of  d^osit  or  promissory  note  to 
tbem  Jointly,  all  of  which  have  been  held  to 
constitute  an  estate  by  entireties.  It  waa  not 
en  absolute  gift  to  the  wife  of  the  whole 
nmonnt,  nor  intended  so  to  be.  It  was  an  es- 
tate In  personalty,  the  value  of  which  to 
her  depended  on  two  contingencies:  (1)  On 
her  survivorship  daring  tbe  life  of  tbe  letters; 
(2)  on  bow  mncb  was  still  payable  at  his 
dea^  Both  contlBgeDcies  happened,  and 
she  survived  as  to  so  much  of  t3te  estate  as 
bad  not  been  spent 

The  fact  that  they  were  going  abroad,  and 
that  tills  was  a  convenient  method  of  pro- 
Tldlng  money  for  their  expenses,  does  not  re- 
bnt,  or  even  cast  doubt  on,  the  Intention  ex- 
pressed in  the  writings.  The  husband  procnr 
^1  to  be  framed  and  delivered  an  instrument 
which  effects  certain  legal  consequences  on 
the  happening  of  certain  contingencies.  He 
knew  that  by  means  of  It  either  could  readily 
obtain  money  In  foreign  countries;  that  If 
both  survived  to  return  home,  he  could  re- 
ceive from  the  bankers  who  Issued  the  let- 
ters, the  estate  being  personalty,  any  balance 
not  expended;  that  if  he  died  abroad,  the 
.«iurvlving  wife  took  all  that  was  left,  lliere 
Is  not  a  spark  of  evidence  indicating  any  oth- 
er IntNitton  than  that  which  legally  arises  on 
the  face  of  the  paper.  In  fact  he  may  have, 
very  reasonably.  Intended  that.  If  he  died 
abroad  among  strangers,  his  widow  should 
41  A.-20 


Immediately  be  possessed  of  funds  sufficient 
for  her  necessities  and  comfort  Independent 
of  any  provision  made  for  her  In  his  will. 
ApiKllees  argue  that  by  such  construction,  If 
a  letter  of  credit  were  Issued  for  au  Indefinite 
amount  it  would  enable  the  widow  to  sweep 
the  entire  estate.  We  think  It  highly  Improls 
able  that  any  banker  would  Issue  a  letter  of 
credit  for  an  Indefinite  amount,  which  would 
enable  the  wife  to  sweep  her  husband's  en- 
tire estate,  and  [terhaps  the  banker's  too;  but 
if  such  a  letter  were  issued  at  the  request  of 
the  husband,  the  presumption  would  be  quite 
strong  that  he  intended  bis  wife  should  have 
his  entire  personal  estate  In  case  of  his  death. 
However,  any  Improiwblllty  as  to  Intention 
which  might  possibly  be  raised  by  such  an 
extreme  case  Is  without  welgbt  here,  for  the 
husband  took  the  letters  for  a  limited  amount, 
probably  not  one-twentieth  of  bis  large  es- 
tate. We  think  the  court  below  erred  in 
charging  appellant  with  the  sum  of  fl2,825.- 
34,  balance  unpaid  on  the  letters  of  credit  at 
her  husband's  death. 

The  testator,  in  addition  to  other  large  be- 
quests to  his  widow,  directs  that  she  shall 
have  "all  his  clothing,  household  and  kitchen 
furniture,  linen,  china,  plate,  plated  ware. 
Jewelry,  pictures,  engravings,  books,  bric-a- 
brac,  and  articles  of  personal  use  and  orna- 
ment" Under  this  clause,  the  widow  claim- 
ed a  sailing  yacht  owned  by  testator  at  his 
death.  The  court  below  did  not  allow  her 
claim,  because,  In  Its  opinion,  a  fair  Interpre- 
tation of  this  bequest  pointed  only  to  an  in- 
tent to  give  her  such  goods  and  chattels  as 
would  be  kept  In  his  dwelling  house  or  on  his 
premises,  and  that  the  words,  "articles  of  per- 
sonal use  and  ornament,"  did  not  Include  tbe 
yacht.  We  think  this  view  correct  The 
words  evidently  meant  to  embrace  articles  of 
personal  use  and  ornament  In  the  house  like 
unto  those  enumerated. 

As  to  the  first  assignment  of  error,  the  de- 
cree is  reversed,  and  It  la  directed  tbe  sur- 
charge o¥  fl2,825.Si  be  stricken  off.  As  to 
the  remaining  exceptions.  It  Is  affirmed,  costs 
of  appeal  to  be  paid  out  of  the  fund. 


OHESTER  TRACTION  00.  et  al.  v.  PHILA- 
DELPHIA, W.  &  B.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct.  17, 
18980 

IlAII.ItOAIMI— Oradb  CROastN<^-nEcefl8iTT— Plsii>- 
iitq — Praotioabilitt. 

1.  In  a  suit  to  restrain  one  railroad  com- 
pany from  Interfering  with  another  in  its  at- 
tempts to  cross  traclcs  of  the  former,  the 
answer  alleged  that  "admitting  that  there  is 
no  other  practicablp  mnnner  by  which  the  rail- 
way of  the  plaintiff  can  cross  the  traeka  of 
the  defeudniit  at  \V.  street,  except  at  grade," 
ret  there  were  other  points  at  whu-b  the  cross- 
Inc  ronlf!  be  made  ia  other  mptho<l.s.  bnt  "said 
defendnnt.  however,  denien  that  there  Is  no 
other  prnrtirable  mode  by  whi<A  the  mtlwnv 
»t  ulaintiGF  can  be  constructed  oa  W.  street 
Urld,  that  the  umtwer  was  not  an  adniiuttua 
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th&t  the  CTOBsIng  at  such  street  could  not  be 
made  In  any  war  except  at  grade. 

2.  Under  Act  June  19.  1871,  S  2,  plrovidiag 
that  "if  in  the  judgment  td  audi  court  it  ia 
reasonably  practicable  to  avoid  a  grade  crossing, 
they  ahall  07  their  procesa  premt  a  crossing 
at  ffrode,"  the  quMtioo  whetner  a  croaring  oth- 
er than  at  grade  la  reaaooably  practicable  la  to 
be  determiaed  entirely  by  physical  practicabili- 
ty, and  not  by  the  financial  ability  of  the  com- 
pany seeking  to  make  the  crossing. 

8.  The  tact  that  the  traffic  on  one  railroad 
Ifl  so  great  that  the  crostings  of  sncb  railroad 
across  another  are  not  sufficient  to  enable  the 
former  to  quickly  move  its  cars  across  the  lat- 
ter does  not  constitute  audi  an  "imperious  ne- 
cessity." within  Act  June  19^  1871,  as  would 
entitle  the  former  companj  to  additional  grade 
crossings  on  the  latter. 

4.  A  street  railroad  having  one  grade  cross- 
ing over  a  steam  rfiilroad,  over  wnlch  It  car- 
ried 3.000,000  passengers  annually,  in  order  to 
facilitate  the  traffic  sought  to  establish  anoth- 
er grade  crossing  at  another  street,  where  tbe 
view  of  the  approach  to  the  steam  railroad 
was  obstructed,  and  where  100  passenger 
trains  passed  along  such  steam  railroad  daily. 
The  cost  of  building  an  overhead  crossing 
would  be  about  $200.(XK>.  field,  that  under  Act 
June  19.  1871.  fi  2,  providing  that  **if  in  the 
Judgment  of  such  court  it  ia  reasonably  prac- 
ticable to  avoid  a  grade  crossing,  they  shall  by 
their  process  prevent  a  crossing  at  grade.'* 
the  right  to  a  grade  croaalng  abonld  be  denied. 

Appeal  from  court  of  common  pleas,  Dela- 
ware county. 

Bill  by  the  Chester  Traction  Company  and 
another  against  the  Philadelphia,  Wilmington 
&  Baltimore  Railroad  Company  to  restrain 
defendant  from  interfering  with  plaintiffs  in 
crossing  defendant's  track.  Decree  for  plain- 
tiffs, and  defendant  appeals.  Reversed. 

J.  B.  Hanuum,  for  appellant  W.  B.  Broo- 
mall,  for  appellees. 

DEAN.  J.  The  dty  of  Oiester,  fronting  on 
the  Delaware  river,  has  a  population  of  about 
2B,000.  Beginning  at  or  near  tbe  river,  about 
45  streets  mn  north.  Intersecting  other  streets 
and  avenoes  running  east  and  west  The  Pbll- 
addphla,  Wilmington  &  Baltimore  steam  rail- 
road crosses  the  city  at  grade  from  east  to 
west,  and  therefore  is  crossed  by  all  the  north 
and  south  streets  of  the  dty,— among  them, 
Welsh  street.  For  many  years  the  railroad 
company  maintained  two  tracks  through  the 
city,  and  at  tbe  commencement  of  these  pro- 
ceedings was  constructing  and  about  to  lay 
down  tbe  rails  on  two  more.  By  ordinances 
duly  enacted,  the  dty  granted  to  tbe  Union 
Railway  Company  the  right  to  occupy  with 
Its  railway  certain  streets,  1  among  them, 
Welsh  street,  from  Fourth  to  Sixth.  After- 
wards tbe  Cheater  Traction  Ooropany  became 
the  lessee  of  the  Union,  and  claimed  all  the 
rights  and  privileges  of  the  lessor  company. 
It  attempted,  under  tbe  consent  of  the  city, 
theretofore  granted,  to  lay  Its  tracks  on  Welsh 
street  thereby  crossing  the  steam  railroad  at 
grade.  The  latter  resisted,  and  thereupon  the 
plaintiffs  filed  this  bill  to  enjoin  defendant 
from  any  Interference.    Tbe  bill  averred  its 


1  See  Chester  Traction  Co.  v.  Philadelphia,  W. 
&  B.  R.  Co.  (Pa.)  30  Atl.  916. 


charter  and  lease,  the  consent  of  the  dty.  and 
the  necessity  of  the  grade  crossing  in  conduci- 
lag  its  business  in  accordance  with  the  terms 
of  its  charter.  Tbe  defendant  denied  the  legal 
right  of  the  Chester  Traction  Companiy,  nnder 
Its  grant  to  occupy  the  street  at  all;  further, 
denied  that  It  was  a  necessity  to  the  company 
to  cross  at  grade  at  that  point  After  full 
hearing,  the  court  below.  In  opinion  filed,  ruled 
In  favor  of  plaintiffs  In  the  Issue  on  both 
points,  and  directed  an  injunction  to  Issue. 
From  that  decree  we  have  this  appeal  by  de- 
fendant assigning  for  error  the  finding  of  fact 
and  conclusions  of  law  by  the  court  below. 

Without  at  present  noticing  the  assignment 
averring  an  absence  of  corporate  right  to  lay 
Its  rails,  by  reason  of  the  facts  on  which  the 
charter  was  founded,  not  existing  at  the  date 
of  the  grant,  we  take  up  the  one  averring 
there  is  no  necessity  for  the  crossing  of  Welsh 
street  at  grade.  The  learned  Judge  of  tbe 
court  below  says:  "We  also  find  as  a  fact  ad- 
mitted by  the  respondent,  that  there  Is  no 
other  practicable  manner  by  which  tbe  rail- 
way can  cross  the  railroad  at  Welsh  street 
except  at  grade.  We  also  find  that  tbe  pro- 
posed crossing  Is  Imperatively  demanded  and 
required  by  public  convenience,  and  is  neces- 
sary to  relieve  the  congestion  of  public  travel 
at  the  railway  crossing  at  Market  street  one 
square  of  about  three  hundred  and  nlnety-dve 
feet  south  of  Welsh  street."  So  far  as  we  can 
discover  In  the  record,  there  Is  no  such  admis- 
sion by  defendant.  It  Is  possible,  counsel  for 
defendant  (although  the  record  does  not  show 
It)  made  inch  admission  at  the  hearing,  or  in 
the  argument  in  the  court  below.  If  bo,  he 
made  no  such  admission  before  us;  on  the  con. 
tnuy,  based  his  argument.  In  large  measure, 
on  a  denial  of  these  facts.  Tbe  averments  in 
the  answer  to  tbe  bill  are  as  follows:  •  • 
Further,  that  admitting  ttiat  there  Is  no  other 
practicable  manner  by  which  the  railway  of 
tbe  plaintiff  can  cross  the  tracks  of  tbe  <ie- 
fendant  at  Welsh  street  except  at  grade,  yet 
tbe  defendant  avers  that  there  are  other  prac- 
ticable methods  by  which  the  said  railway 
comi>any  can  cross  the  tracks  of  tbe  said  de- 
fendant at  other  points,  where  the  danger  of 
the  grade  crossing  at  tbis  particular  locality 
might  be  avoided.  Said  defendant  however, 
denies  that  there  Js  no  other  practicable  mode 
by  which  the  railway  of  tbe  plabitiff  can  be 
C(Histructed  on  Welsh  street  and  avers  tbai 
the  said  railway  can  be  constructed  to  cross 
tbe  tracks  of  tbe  said  defendant  either  above 
or  below  grade."  This  Is  not  to  our  minds, 
an  admission  of  the  fact  but  an  assumption 
of  It  for  tbe  sake  of  tbe  argument,  and  then 
an  attempt  to  demonstrate  that,  even  if  such 
facts  existed,  there  ought  not  to  be  a  grade 
crossing  at  that  point,  because  such  crossing 
was  not  necessary  to  tbe  transaction  of  the 
company's  business.  Let  us  examine  first  ;be 
facta  which  should  deter  these  parties  from 
constructing  a  grade  crosring  at  this  point. 
One  hundred  scheduled  passenger  trahis  pass 
dally  on  tbe  steam  road.  Tbla  would  be  an 
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arera^  of  ose  every  14  mlnntea  of  the  24 
hours.  No  witnesa  will  undertake  to  the 
number  of  freight  trains,  because  they  run 
Im^ularly;  but  on  a  main  line  between  two 
SDCh  cities  as  Philadelphia  and  Baltimore  the 
number  must  be  rery  great,  and  postfbly 
equals  that  of  passenger  trains.  The  use  of 
this  particular  part  of  the  track  Is  great,  be- 
cause of  the  locatloD  of  defendant's  freight 
warehouse  near  It,  thus  necessitating  the  cut- 
ting out  and  shifting  of  cars  from  tr^ns.  The 
view  of  the  approaches  of  Welsh  street  from 
the  steam  railroad  is  otntructed,  because  of 
buildings  on  the  sides  of  the  streets.  As  to 
tbe  extent  of  the  use  that  would  be  made  of 
the  electric  road  at  the  crossings,  we  adopt 
the  statement  of  its  president.  Mr.  Lindsey. 
He  says  the  purpose  of  the  Welsh  street  cross- 
ing Is  to  lessen  the  heavy  traffic  on  Market 
street  crossing,  over  which  all  the  cars  of  all 
the  companies  now  cross,  except  one  line, 
which  crosses  at  Morton  avenue;  that  pretty 
close  to  S.000,000  passengers  are  carried  over 
the  Market  street  crossing  yearly.  But  one 
conclusion  can  reasonably  t>e  formed  from 
these  undisputed  facts.  A  grade  crossing  is 
highly  dangerous  to  the  traveling  public  on 
both  roads.  All  precautions  taken  to  avoid 
danger  serve  only  to  lessen  it.  Hie  millions  of 
passengers  on  the  two  roads  are  at  the  risk 
of  the  few  railroad  servants  who  have  charge 
of  them.  Recklessness,  negligence,  indiffer- 
ence, or  dullness  on  part  of  the  servant  will 
stlU  endanger  life  and  limb  of  the  passenger. 
Wblle  we  are  writing  this  opinion  we  have  the 
news  of  the  Cohoes  accident,  where  the  steam 
road  was  crossed  at  grade  by  the  electric. 
Every  passenger  In  the  electric  car  goes  Into 
one  or  the  other  of  the  two  classes,  of  16  killed 
and  17  Injured.  The  servants  of  each  system 
attribute  the  accident  to  the  negligence  of 
those  of  the  other.  Increasing  the  number  of 
crossings  only  increases  the  danger,  by  In- 
creasing the  chances  for  collision.  That  this 
crossing  is  especially  perilous  follows,  because 
of  the  frequent  use  of  that  particular  spot  of 
ground  by  both  roads. 

This  brings  before  us  the  second  section  of 
the  act  of  June  19,  1871:  "If  In  the  judg- 
ment of  such  court  It  is  reasonnbly  practicable 
to  avoid  a  grade  crossing,  they  shall  by  their 
process  prevent  a  crossing  at  grade."  The 
meaning  of  this,  as  we  decided  in  Perry  Co. 
Railroad  Extension  Co.  v.  Newport  &  S.  V.  R. 
Co.,  150  Pa.  St  193,  24  Atl.  709,  Is  that  tbe  day 
of  grade  crossings  Is  past,  and  they  ought  not 
to  be  permitted,  except  in  ease  of  imperious 
necessity.  It  Is  said  by  Paxson,  0.  J.,  in 
that  case,  that  in  the  earlier  period  of  rail- 
road construction  the  desire  of  the  people  for 
railroads  tended  to  close  their  eyes  to  the 
danger.  Tbe  traffic  was  light,  and  trains 
ran  at  long  Intervals.  But  "tbe  rapid  devel- 
opment of  the  country,  the  eoormoua  growth 
In  wealth,  population,  and  business,  has  ma- 
terially changed  the  relations  of  railroads  to 
each  other  and  tbe  public."  In  every  case 
wbich  has  come  before  this  court  since  (Penn- 


sylranla  R.  Co.  t.  Braddock  Electric  Ry.  Co^ 
162  Pa.  St  116,  25  AtL  780;  Altoona  ft  P.O.  R. 
Co.  V.  Tyrone  ft  G.  B.  R..  160  Pa.  St  823.  2B 
AtL  897;  Scranton  ft  P.  Traction  Co.  t.  Dela- 
ware ft  H.  Canal  Go*  180  St  636,  87  All. 
.122;  and  others),  we  have  strictly  adhered  to 
this  construction  of  the  act  And  we  havefnr- 
ther  held  that  what  was  reasonaUy  practicable 
was  not  to  be  determined  by  Uie  financial 
ability  of  the  road  seeking  to  cross,  but  by 
the  physical  practicability  of  avoiding  the 
grade  crossing.  The  plaintiff  was  shown 
by  competent  witnesses  that  the  expense, 
approximately,  of  avoiding  this  grade  croas^ 
Ing  by  one  overhead,  would  be  from  $160,000- 
to  $200,000,  while  the  entire  capital  stock  of 
the  corporation  is  but  $500,000.  But  the- 
financial  inability  of  the  company  Is  not  A 
test  to  determine  whether  an  improvement  to- 
carry  safely  3,000,000  passengers  ia  reasonably 
practicable;  otherwise,  the  poorer  the  com-- 
pany,  the  more  unlimited  its  right  to  inter- 
fere with  the  exercise  by  the  older  company 
of  Its  franchise,  and  the  more  freely  can  It 
disregard  tbe  safety  of  the  traveling  public. 
A  corporation  which  undertakes  to  carry 
safely  8,000,000  passengers  should  provide  a 
capital  sufficient  to  build  a  superstructure 
which  will  not  subject  this  multitude  to  avoltf- 
able  risk  at  a  crossing.  Tbe  city  of  Phila-- 
delphia  is  built  on  low,  flat  ground,  pro1> 
ably  not  essentially  different  from  that  on 
which  Chester  city  Is  located.  The  same 
Delaware  river  washes  its  eastern  boundary. 
Tet  It  avoids  grade  crossings— not  one  or  two*, 
but  dozens  of  them— by  over  or  under  struc- 
tures. True,  the  expense  is  very  great  and^ 
very  much  greater  than  if  the  grade  cross- 
ings had  never  been  permitted;  but  the  fact 
that  two  steam  roads  reach  the  very  center 
of  the  city,  and  that  every  sti*eet  on  their 
route  will  soon  cross  under  or  over  them^ 
demonstrates  that  it  Is  reasonably  practicable 
to  avoid  them  under  the  most  unfavorable 
circumstances.  We  think,  on  the  undisput- 
ed facts,  proven  by  the  plaintiffs  themselves, 
an  overhead  crossing  was  reasonably  prac- 
ticable, and  the  court  below  should  have  so 
found. 

But  the  plaintiff  has  already  two  grade 

crossings,— one  at  Market  and  one  at  Potter 
street  By  the  Increase  of  the  city's  pop- 
ulation and  business  there  has  l>een  a  great 
Increase  of  travel.  As  a  consequence,  the 
two  grade  crossings  are  not  of  sufficient  ca- 
pacity to  enable  the  electric  railway  to  quick- 
ly move  its  cars.  But  that  does  not  consti- 
tute "Imperious  necessity."  Grade  crossings 
are  not  to  be  estobllsbed  to  promote  the  mere 
convenience  of  the  railroad  seeking  to  cross. 
The  older  company  still  has  some  rights  under 
its  charter,  and  the  presumption  always  is 
that  as  between  senior  and  Junior  grants, 
the  le^slature  did  not  Intend  that  the  later 
should  Interfere  with  the  older.  The  legl»- 
lature,  by  giving  tbe  right  to  cross  at  grade, 
could  not  have  intended  to  seriously  disturb 
or  destroy  the  older  franchise.  Set  the  .able 
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counsel  for  appdlees  does  not  shrink  from  tbe 
Inevitable  conclusion  wblch  foUowa  bis  prem- 
ise, for  we  quote  tbe  exact  language  of  bis 
argument:  "As  the  population  of  Chester  in- 
creases,  and  tbe  travel  upon  these  street  rall- 
ways  Increase,  It  is  necessary  to  have  addi- 
tional facilities  in  crossing  appellant's  rail- 
road. This  railroad  runs  through  the  middle 
of  Ctaesier.  The  lines  which  have  been  built, 
extending  to  the  upper  part  of  tbe  city,  and 
extending  also  to  the  boroughs  of  Upland, 
Media,  and  Darby,  require  additional  means 
of  crossing  this  railroad.  It  Is  to  provide  for 
this  increased  traffic  that  the  crossing  at  this 
point  [Edgmont  avenue],  and  the  crossing  at 
Welsh  street)  a  square  eastwardly  from  this 
point,  has  been  proposed."  That  is,  as  travel 
lucreases  on  the  electric  railways,  the  number 
of  grade  crossings  will  be  limited  only  by  tbe 
action  of  city  councils.  Eventually  there 
might  be  45,— one  for  every  north  and  south 
street  But  stbnulated  by  like  causes,  travti 
and  traffic  on  the  steam  road  would  also  In* 
crease,  and  we  would  have  the  result  of  two 
railways  wanting  to  occupy  the  same  narrow 
strip  across  tbe  city  at  tbe  same  time  almost 
waj  minute  of  the  day.  Nor  does  the  fact 
that  heavy  damages  may  be  exacted  by  the 
passenger  as  <».  penalty  for  neglect  to  carry 
safely  have  much  weight  In  tbe  determination 
of  the  question.  Admit  that  a  colllsioa  would 
cost  one  or  the  other  company,  or  bottt,  a 
heavy  sum.  That  would  mean  a  loss  of  divi- 
dends to  tbe  company,  and  a  loss  of  life  or 
limbs  to  the  traveling  public.  The  risks  are 
not  equal,  and  humanltgr  shrinks  from  offset- 
ting tbe  one  against  tbe  other.  Besides,  by 
unnecessarily  crossing  at  grade,  tbe  older  cor- 
poration has  Imposed  upon  It  a  heavier  bur- 
4ai  than  that  wblcb.  In  strictness,  was  incl- 
4ent  to  Its  grant  In  addltkm  to  Its  obliga- 
tion to  carry  safely  on  Its  own  contract,  it 
must  be  watchful  that  it  dora  not  Injure  those 
«C  the  pntdle  carried  by  another  corporation 
across  Its  roadbed.  It  cannot  be  maintained 
that  such  reanlta  aa  we  have  mentioned  would 
net  seriously  Impair  the  value  of  the  older 
frauchise.  We  appreciate  fully  the  dlfflcul- 
ties  of  the  sltnatlon.  The  electric  railway,  for 
Oie  Buccessful  prosecution  of  Its  growing 
business,  demands  increased  faclUUea  tor  con- 
ducUn«  it  If  these  facUitiea  are  to  be  ob- 
tained by  additional  InexpenslTe  grade  cross- 
ings, it  not  only  largely  Increases  the  peril 
of  the  public^  but  seriously  obstructs  the 
.  older  company  in  the  eacerclae  of  Its  franchise 
rights.  Proper  overhead  crossings  involve  an 
Increase  of  capital  stock,  on  which,  probably, 
there  could  be  no  returns  withaut  Increased 
fares  to  the  public,  or  a  construction  out  of 
gross  receipts,  which  meana  Indeflnlte  post- 
ponement of  dividends  to  the  present  sbare- 
bolders.  But  the  difficulty  la  not  the  cre- 
ation of  either  corporation.  The  demands  of 
the  puUlc  have  simply  outgrown  anything 
that  could  have  be«i  ft^seen  when  the 
charters  were  granted,  and  when  the  exerclw 
of  their  franchises  was  regulated  by  law. 


While  every  one  admits  that  existing  grade 
crossings  ought  to  t>e  abolished,  and  no  fur- 
ther ones,  exc^t  In  the  rarest  cases,  per- 
mitted, tbe  existing  legislation  does  not  pro- 
vide means  equitably  adequate  to  the  end. 
More  than  once  this  court  has  called  atten- 
tion to  the  necessity  of  such  l^islatlon;  but 
nothing  has  been  added  to  the  provlslcHiB  of 
tbe  act  of  1871,  which,  as  a  sedation  of  Hk 
difficulty.  Is,  In  ^ect  ft  mandate  to  the 
courts  to  prolilbit  grade  crossings,  unless 
over  or  under  ones  are  physically  Impractica- 
Ue,  and*  unless  crossings  be  an  Imperious  ae- 
I  cessity.   Tbe  courts  have  no  poww  to  de- 
termine exactly  how  tbey  siiaU  be  avoided, 
or  to  equitably  apportlcm  the  expense  among 
t  those  interested,  as  under  the  New  Yorl£ 
I  statute  lately  adopted.    So  we  must  adminis- 
ter law  as  we  find  It  and  not  as  we  thialt 
it  ought  to  be.   We  are  of  opinion  the  de- 
:  cree,  on  both  grounds,  should  be  reversed. 
;  First  an  overhead  crossing  is  reasonably 
practical;  second,  no  imperious  uecesslty  de- 
\  manding  additional  crossings  Is  shown. 
Aa  to  the  question  raised  from  the  fact 
that  the  Chester  Street-Bailwaj  Company, 
under  a  prior  grant,  bad  already  laid  a  track 
^  upon  Second  street  when  tiie  Vnloa  Railway 
.  obtained  Its  charter  for  a  route  on  the  same 
I  street  In  vIolatlMi  of  tbe  law  of  its  creation, 
'.  we  do  not  pass  upon  It  here.   Tbe  case  U 
ruled  on  tbe  other  questions.   And  while  we 
'  do  not  doubt  our  authority.  In  a  collateral 
proceeding,  to  paas  npon  tbe  qnestlon  as  to 
whether  tbe  charter  of  the  UniMi  Is  wbollT 
nocatory,  we  see  no  reason  why  we  should 
I  unnecessarily  exercise  that  autbori^  In  this 
case.   The  decree  of  the  court  below  Is  re- 
versed, and  injunction  dissolved,  at  costs  of 
appellees 


CITT  OF  CHESTER  v.  BtTLLOCK. 
(Supreme  Court  of  PennsylTanla.   Oct  17, 
1898.) 

STATUTKa  —  MCTNtCIPAL    Ih  PKOTBH  KST8  —  ORDI- 

NANCBa— Title— Asa  KSSHKNTs—ViRirKBS. 

1.  The  street-paving  provision  Id  P.  ISTli. 
p.  24,  la  not  a  part  of  P.  L.  1887,  p. 
authorising  and  directlag  tbe  manner  in  which 
muaicipalities  may  make  Improvements,  eiact 
the  legislature  Included  in  the  latter  act  s>y 
much  of  the  former  act  as  waa  considered  n<u- 
slstent  with  its  provisions  Id  relation  to  the 
gradtns  and  paving  of  streets,  and  r«Karried 
so  much  of  the  former  act  as  was  not  included 
in  It  as  inconsistent  with  such  provirions,  and 
hence  within  its  repealing  clause. 

2.  An  ordinance  entitled  "An  ordinance  pro- 
viding for  the  assessment  of  the  coat  of  local 
improvements  heretofore  made  on  the  propertT 
abutting  on  tbe  street,  lane  or  alley,  or  part 
thereof  where  the  aald  ImproTements  have  bees 
eonipleted,"  is  suOciently  broad  in  title  to  »;ive 
notice  of  a  provision  therein  as  to  tbe  maniior 
In  which  the  assessments  should  be  coHcuhI. 

3.  In  an  action  by  a  city  to  recover  defen-l- 
ant's  share  of  an  assessment  for  street  pav- 
ing, he  cannot  complnin  of  a  refusal  to  permit 
him  to  show  tbe  conduct  of  tbe  viewers  and 
tbe  manner  in  which  they  arrived  at  their  as- 
sessment where  he  refused  to  defend  on  tlie 
merits  and  did  not  allege  any  gronnds  for 
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Knch  a  defense;  where  he  had  had  notice  at 
the  time  and  place  of  the  meetiDg  of  the  Tiew- 
era,  BMl  did  not  attead,  or  file  ezoeptionB  to 
their  report:  and  where  he  did  not  allege 
that  the  contracts  for  the  parlnff  were  unrca- 
Bonable,  or  not  complied  wltn,  or  that  the  work 
was  defective,  or  that  hie  assesament  was  ex- 
cessive, or  more  than  his  proportion  of  the  cost 
of  the  improrement. 

Appeal  from  court  of  commoa  pleas,  Dela* 
ware  county. 

Assumpsit  by  the  city  of  Chester  against 
William  B.  Bnllocli:  to  recorer  defendant's 
share  of  an  useBament  fw  pavlDg  streets. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

The  aixtta  ^edflcatlon  of  error  referred  to 
m  the  o{rinl<»  was  that  Qte  court  erred  tn  le- 
faalng  to  permit  defendant  to  proTe  the  con- 
duct of  the  Tlewers,  and  the  manner  In  which 
tbey  arrlred  at  their  aaaesement 

The  ordinance  referred  to  Is  the  foUowlng: 
*^idlnance  providing  for  the  assessment  of 
the  cost  of  local  Improvements  heretofore 
made  upon  the  propnty  abutting  on  the 
street,  lane  or  alley,  or  part  thereof  where 
the  said  Improvements  have  been  complet- 
ed. 

•"Section  1.  The  mayor  and  council  of  the 
city  of  Gbester  do  otdaln,  that  tUe  ooet  of 
local  Improvements  beretofora  made  In  the 
said  dty  of  CbestCT  i^ll  be  asaesaed  upon  the 
property  abutting  on  the  street,  lane  or  alley, 
or  part  thereof  where  the  aald  improvements 
bave  been  completed.  Said  asaesBmenta  shall 
be  mode  and  collected  la  aeeordance  with  the 
provtekuw  of  the  act  of  assemUy  entitled  *An 
act  authorizing  asseaanents  and  re-aasess- 
menta  for  the  coat  of  local  Improvements  al- 
ready made  or  In  process  of  completion,  and 
providing  for  and  regulating  the  ccdlectlon  of 
the  same,'  approved  May  28, 18S0,  and  Rob^ 
Wilson,  Bamoel  McDvabi  and  Nathan  Bharp- 
lesfl  are  hereby  appointed  viewers  to  make 
aald  asseramenta. 

"Sec.  2.  Bald  aaaesamenta  ahall  be  due  sixty 
days  from  the  date  of  making  the  same,  and 
If  not  paid  when  due  shall  bear  Intereat,  knd 
shall  be  collected,  together  with  6  per  centum 
jjenalty,  aa  provided  In  aald  act  trf  assembly. 

"Sec.  3.  Said  asaeasment  nay  be  tmld  In  five 
equal  Installments.  The  first  Installment  shall 
be  doe  and  payable  sixty  dajn  from  the  date 
of  aald  aaseasment;  the  seoHid  Inatallment 
shall  be  due  and  payable  la  one  year  from  the 
date  €t  said  assessment;  the  third  Installment 
shall  be  due  and  payable  in  two  years  from 
the  date  of  aald  asaeasment;  the  fourth  In- 
stallment shall  be  due  and  payable  In  three 
years  from  the  date  of  said  assessment;  and 
the  fifth  installment  ahall  be  due  and  payable 
in  fonr  yeara  from  the  date  of  said  assess- 
ment. The  second,  third,  fourth  and  fifth  In- 
staUmenta  shall  bear  interest  from  the  date  the 
first  InataDment  was  due  and  payable,  and  hi 
case  any  Installment  Is  not  paid  when  due,  the 
whole  assessment  remaining  unpaid  shall  be- 
come due  and  payable,  and  shall  be  collected 
tm  provided  by  aald  act  of  aaaembly. 


"See.  4.  Any  owner  of  property  against 
which  said  aasessraent  shall  be  made  may  pay 
all  or  as  many  of  said  Installments  aa  he 
chooses  before  the  same  are  dne,  and  bi  case 
said  assessment  Is  paid  within  sixty  days  aft- 
er being  made,  or  any  said  histaHment  la  paid 
when  due,  the  owner  paying  anch  assessment 
or  Imtalhnent  shall  be  ratltled  to  bave  deduct- 
ed from  ttn  same  a  sum  equal  to  ten  per 
centum  upon  the  amount  of  sncA  assessment 
or  Installment." 

John  B.  Hinkson,  tor  vweUant  A.  A.  Cocht 
ran,  for  appellee. 

McCOLLlTH,  J.  The  Improvement  for  which 
the  defendant  was  assessed  was  made  nnder 
the  act  of  May  %  1887.  It  was  petitioned 
for  in  accordance  wltik  tihe  provlBlons  of  tills 
act,  and  municipal  action  which  was  bcUeved 
to  ctmstttnte  a  safBdent  authorisation  of  it 
waa  taken.  No  objection  to  the  improvement 
Is  made  by  the  defendant  on  the  ground  that 
it  la  defective,  or  the  cost  of  It  ezcesidve.  It 
was  after  the  Improvement  was  completed, 
and  after  the  act  mider  irtilch  it  was  made 
was  set  aalde  on  the  ground  that  It  waa  un- 
warranted classffteatitm  and  opposed  to  Qie 
mandate  of  the  constftntion  respecting  local  or 
special  lei^Blatton,  that  Us  refusal  to  pay  the 
assessment  became  apparent  The  principal 
ground  of  his  attack  upon  the  araessment  Is 
the  allied  noncompliance  of  the  municipality 
with  the  provisions  of  the  act  aforesaid  and 
the  act  of  May  1, 18T6  (P.  L.  94).  As  supple- 
mentary to  this  gromd  of  attack,  he  alleges 
Irregularities  In  the  proceedings  which  result- 
ed In  an  ordinance  st^posed  by  the  municipal 
authorities  to  be  In  accordance  with  the  act 
of  1887,  and  In  fnrttierance  of  the  Improve- 
ment It  vrlll  thus  be  seen  that,  while  all  th* 
proptfty  owners  on  Potter  street  have  been 
and  are  now  enjoying  the  bendtts  and  advan- 
tages accruing  from  an  Improvement  for  wbicti 
a  majority  of  them  petitioned  the  municipal 
authorities,  some  of  tbem  Interpose  as  a  de- 
fense to  the  assessmente  noncompliance  with 
the  statutes,  and  alleged  Irregularities  in  the 
proceedings.  They  intrapose  this  defense  with 
full  knowledge  that  the  alt^:ed  matters  on 
which  it  la  based  have  added  nothing  to  the 
cost  of  the  Improvement  and  In  the  hope  of 
escapli^  the  liability  which  they  know  com- 
pliance with  the  statutes  and  observance  of 
the  rules  relating  to  municipal  ordinances  Im- 
poses. Pull  opportunity  for  a  defense  on  the 
merlte  was  allowed  to  the  defendant  in  this 
case,  but  he  preferred  to  rest  his  defense  on 
other  grounds.  The  grounds  of  bis  defense 
are  hereinbefore  stated,  and  need  not  be  re- 
peated in  this  connection.  The  objection  that 
the  ordinance  In  pursuance  of  which  the  im- 
provement was  made  was  invalid  by  reason 
of  alleged  irregularities  In  the  proceedings 
preceding  and  attending  Ite  adoption  cannot  be 
sustained,  nor  can  the  objection  that  the  ordi 
nance  did  not  substantially  conform  to  and 
comply  with  the  provisions  of  the  act  of  1887. 
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■It  f8  not  shown  In  what  respect  of  partlcvlar 
tbe  ordinance  failed  to  comply  wttb  the  pro- 
vtslonB  of  said  act  relating  to  tbe  paving  of 
«tTeetB,  Dor  haa  the  defendant  attempted  to 
flhow  any  defect  in  It  of  this  nature.  It  la  aug- 
seated,  however,  that  the  paving  provision  of 
the  act  of  1876  muat  be  read  Into  and  consid- 
«red  as  a  part  of  the  act  of  1887.  Tbe  reply 
to  this  anggestloD  Is  that  the  legislature  In- 
•cluded  In  the  act  of  1887  so  much  of  the  act 
«f  1878  as  was  considered  conslstoit  with 
the  provisions  of  It  In  relation  to  the  grading 
and  paving  of  streets,  and  regarded  so  much 
«f  tbe  act  of  1876  as  was  not  included  in  it  as 
inconsistent  with  such  provisions,  and  there- 
fore within  its  repealing  clanse. 

The  objection  to  the  assessment  ordinance 
on  tbe  alleged  ground  that  the  Utle  of  It  la 
not  broad  enough  to  give  notice  of  Its  contents 
was  not  made  In  tbe  court  below,  although  it 
U  apparently  pressed  on  the  appeal  as  tbe 
■most  Important  objection  to  It.  But  we  can- 
not assent  to  tbe  claim  that  this  objection  ii 
■fatal  to  tbe  ordinance.  Tbe  title  to  tbe  act 
under  consideration  In  Mauch  Cbiutfe  t.  Mc- 
<Jee,  81  Pa.  St  was  as  follows:  "An  act 
giving  the  right  to  the  town  coancO  of  tbe 
borough  of  Mauch  Chunk  to  buUd  drains  and 
«ewer8  and  flte  liens  for  the  bnlldlng  of  the 
same."  Tbe  body  of  the  act  contained  pro- 
visions relating  to  the  cost  of  these  Improve* 
jnents,  and  tbe  collection  of  the  same.  It  was 
■beld  that  tbe  provisions  of  the  act  relating  to 
■collection  was  wltbln  the  scope  of  tbe  title, 
And  constitutional.   On  this  point  Agnew,  O. 

delivering  the  opinion  of  tbe  court,  said: 
"Tbe  purtwse  of  filing  a  lien  Is  to  secure  tbe 
«xpeDse,  yet  it  does  not  expressly  give  any 
remedy  for  coUectlon.  But  as  collection  is  the 
substantial  point  Intended,  of  tbe  authority  to 
file  tbe  lieu,  no  one  would  contend  that  any 
remedy  for  collection  given  by  tbe  legislature 
In  the  body  of  the  act  would  be  foreign  to  the 
title."  In  tbe  case  at  bar  the  tlUe  of  tbe  or- 
<dinance  In  question  Is  as  follows:  "Ordhiance 
providing  for  the  assessment  of  tbe  cost  of  lo- 
cal Improvements  heretofore  made  upon  the 
property  abutting  on  the  street.  lane  or  alley, 
«r  part  tbere(tf  where  tbe  said  ImproTonents 
liave  been  completed."  As  the  title  fairly 
gives  notice  of  the  subject  of  It  so  as  reason- 
ably to  lead  to  an  mqulry  Into  tbe  body  of  tbe 
ordinance,  It  Is  sufficient  It  need  not  be  an 
Index  to  the  contents. 

Tbe  ruling  complained  of  In  the  sixth  speci- 
fication of  error  furnishes  no  adequate  ground 
for  reversing  the  Judgment.  Tbe  defendant 
persistently  refused  to  defend  on  tbe  merits, 
and  did  not  allege  any  ground  for  such  a  de- 
fense. He  bad  notice  of  the  time  and  place 
of  the  meeting  of  the  viewers,  and  did  not  at- 
tend It,  nor  file  any  exceptions  to  tiielr  report 
He  does  not  allege  that  tbe  contracts  for  tbe 
improvement  were  in  any  respect  nnreasona- 
ble,  or  that  there  was  any  failure  of  tbe  con- 
tractors to  comply  with  all  the  provisions  of 
them.  He  makes  do  claim  of  defective  work 
or  materials,  nor  does  be  allege  that  tbe 


amount  of  his  assessment  Is  excessl 
more  than  his  proportion  of  the  coat  of  t 
pTorement  In  view  of  these  facts,  tbi 
be  dted  to  support  his  offer  not  only  Jn 
but  required,  the  rejection  of  tt 

The  act  of  1887  provided  a  complete  i 
for  the  grading  and  paving  of  streets,  tl 
sage  of  ordinances  for  the  same,  and  f 
lectlng  tbe  cost .  by  assessment  again 
property  owners:  and  the  Improvem 
question  was  made  under  and  in  suba 
conformity  with  It  nils  act  having  ht 
clared  unconstitutional  In  Ayars*  Appei 
Pa.  St.  266, 16  AtL  856.  the  ordinances  ; 
under  it  were  validated  by  the  act  of  Id 
1889  (P.  L.  196).  The  Improvements  ma 
der  the  ordinances  so  validated  are  witt 
purview  of  tbe  act  of  May  23.  1889.  au 
Ing  assessments  for  tbe  cost  of  local  Im 
ments  theretofore  made  or  In  proeeai  n 
pletlon. 

While  we  have  given  due  conslderal 
all  of  tbe  defendant's  objections  to  thi 
nances  and  the  proceedings  under  tbei 
have  not  deemed  It  Decenary  to  specify 
opinion  each  objection  separately.  All 
objections  made  are  technical,  but  m 
them  are  fatal  to  the  plaintiff's  claim 
the  specifications  of  error  aie  therefon 
ruled.  Judgment  affirmed. 

SBITZINOBB  V.  BOROUGH  OF  TA 
QUA  et  aL 

(Sapieme  Oonrt  of  PenosylTanla.  Oel 

1888.) 

UUiriOIPAL    COKPORATIONS  —  RkBOLDTIOK  ' 
TRACT  TUB  LlOHTIMO  StRSBTS. 

1.  The  passage  ot  a  resolution  by 
ongb  council  RwardiDfc  a  contract  for  1: 
streets  not  being  a  legislative^  bat  a  mini 
act  of  a  buainesB  character,  the  resolu 
not  invalid  because  It  has  not  been  recoi 
the  ordinance  book,  or  advertised. 

2.  Id  the  absence  of  statutory  restric 
borough  has  power  to  contract  for  the 
Ins  of  its  streets  for  a  term  of  five  yea 

3.  The  fact  that  a  borough  votes  to  ii 
its  Indebtedness  to  estabUsh  an  electri 
plant  does  not  impair  its  right  to  contn 
the  lighting  of  Its  streets. 

Appeal  from  court  of  common  pleas,  E 
kill  county. 

Bill  by  Jacob  R.  Seitzlnger  again 
borough  of  Tamaqua  and  tbe  E<dlsoii 
trie  Illuminating  Company  of  Tax 
From  a  decree  dismissing  ttw  bin,  p! 
appeals.  Affirmed. 

J.  Q.  Ulrlch  and  3.  W.  Byon.  fbr  api 
A.  W.  Schalck,  for  appellee  borough  of 
qua. 

McCOLLUM,  J.  On  the  2d  of  Bept 
189S.  tbe  borough  of  Tamaqna  com 
with  the  Edison  Electric  Illuminating 
pany  for  the  lighting  of  Its  streets  f 
term  of  five  years,  commencing  on  t 
of  January,  188ft.  On  tbe  27tb  of  Ja 
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1806,  A  bni  In  equity  was  filed  by  Jacob  B. 
Seltzlnger,  praying,  Inter  alia,  tbat  the  bor- 
oogb  be  reetralned  by  Injunction  from  carry- 
ing oat  Its  contract  with  the  company.  To 
this  bill  the  borough  promptly  prepared  and 
filed  a  complete  answer.  The  hearing  on  the 
ride  for  a  preliminary  InjuncUon  was  on  UU 
and  answer,  and  the  rule  was  dismissed.  The 
final  hearing  was  also  on  bill  and  answer, 
and  resulted  In  the  dismissal  of  the  bllL 

It  Is  contended  on  the  appeal  from  the  de> 
cree  dismissing  the  bill  that  It  Is  not  within 
the  lawful  power  of  the  borough  to  enter  In- 
to a  contract  for  lighting  Its  streets  for  a 
period  of  more  than  one  year,  and  that,  even 
If  it  has  such  power,  the  Tote  to  Increase  its 
Indebtedness  for  the  purpose  of  establishing 
an  electric  plant  Is  a  bar  to  the  exercise  of 
it.  It  is  also  claimed  that,  if  the  above  con- 
tention Is  overruled,  there  is  still  another  ob- 
Je(?tion  to  the  contract,  which  Is  fatal  to  Its 
validity.  The  objection  Is  that  the  contract 
was  not  preceded  by  an  ordinance,  or  by  a 
resolution  transcribed  in  the  ordinance  book, 
and  duly  advertised.  It  is  admitted,  how- 
ever, that  the  contract  was  preceded  by  a 
resolution  which  was  "duly  approved  and 
signed  by  the  chief  burgess  of  the  borough," 
and  that  It  was  entered  into  In  pursuance 
of  and  In  accordance  with  said  resolution. 
The  sufficiency  of  the  resolution  thus  ap- 
proved is  not  questioned  by  the  appellant, 
and  his  only  ground  of  attack  upon  It  is  the 
alleged  omission  to  record  It  In  the  ordinance 
book,  and  to  duly  advertise  It  We  have 
carefully  examined  and  considered  all  the 
Penni^lvania  cases  dted  by  the  appellant  in 
suppOTt  of  his  contention  pertaining  to  the 
resolution,  and  have  failed  to  discover  in 
tbem  any  warrant  for  it  It  Is  a  contention 
which  overlooks  the  fact  that  the  passing  by 
a  borough  council  of  a  resolution  awarding 
a  contract  for  lighting  streets  Is  not  a  legis- 
lative, but  a  ministerial,  act,  "in  the  nature 
«f  a  business  transaction  relating  to  the  mu- 
nicipal affairs  of  the  borough."  In  re  Mill- 
vale  Borough,  162  Pa.  St  374,  29  Atl.  641, 
644;  Shaub  v.  Lancaster  City,  196  Pa.  St 
362,  26  Atl.  1067;  Straub  v.  City  of  Pitts- 
burgh, 138  Pa.  St.  356,  22  AU.  93;  and  How- 
ard T.  Borough  of  Olypbant,  181  Pa.  St  191, 
37  AtL  258.  In  Black  v.  Chester  City,  176 
Pa.  St  101,  34  Atl.  354.  and  In  Metropolitan 
Electric  Co.  v.  City  of  Reading,  175  Pa.  St.  107, 
34  Atl.  565,  the  sole  question  raised  was 
stated  thus:  "Has  a  city  of  the  third  class 
Incorporated  imder  or  governed  by  the  act 
of  May  23,  1889  (P.  L.  p.  277),  the  right  to 
enter  Into  a  contract  for  lighting  Its  streets 
for  a  term  of  five  years?"  The  decision  of 
the  question  depended  upon  the  construction 
of  the  act  referred  to  In  It  We  held  that 
snob  cities  may  lawfully  make  such  a  con- 
tract As  bearing  on  the  question  whether 
prior  to  the  act  of  1889  cities  and  boroughs, 
not  expressly  or  by  implication  restricted  to 
contracts  for  one  year  by  the  statutes  under 


which  ttiey  were  Incorporated,  or  by  other 
statutes  applicable  to  Uie .  government  of 
them,  cotild  lawfully  eater  into  contracts  for 
a  term  of  years,  we  referred  to  Appeal  of 
City  of  Erie,  91  Pa.  St  888,  and  Wade  t. 
Oakmond  Borongh,  106  Fa.  St  479,  SO  AtL 
968.  In  each  of  the  cases  dted,  the  contract 
In  question  was  for  a  term  of  years,  and  ta 
eadi  It  was  decided  that,  "If  the  contruts  of 
mnnldpal  corporations  do  not  overreach  their 
current  revenues,  no  objections  can  be  law- 
fully made  to  them."  We  may  add,  as  show- 
ing the  trend  or  consensus  of  opinion  oa  ttiis 
subject,  that  In  Metropolitan  Electric  Oo.  v. 
City  of  Beading,  supra,  the  learned  counsel 
for  the  appellant  presented  a  list  of  84  dtlea 
and  boroughs  in  Pennsylvania  which  had 
then  entered  Into  contracts  for  lighting  the 
streets  for  terms  exceeding  one  year,  which 
list  appears  in  176  Pa.  St,  on  page  109. 

Our  attentlcm  bas  been  called  to  the  de- 
cision in  McKeesport  City  v.  McKeesport  & 
R.  P.  By.  Co.,  2  Pa.  Super.  Ct  M2,  as  afford- 
ing support  to  the  appellant's  contention  In 
this  case.  We  do  not  so  interpret  It  The 
suit  was  brought  to  recover  license  fees  or 
taxes  on  street-railway  poles.  It  was  based 
on  an  ordinance  enacted  by  the  select  and 
common  coiindls  of  the  dty  on  the  8th  of 
August,  1882,  and  approved  by  the  mayor  on 
the  fourth  day  thereafter.  Under  and  by  this 
ordinance  the  railway  company  was  required 
to  pay  to  the  city  an  annual  license  tax  of 
one  dollar  for  each  pole  erected  or  malntoin- 
ed  by  It  on  any  of  the  city's  highways.  The 
company  refused  to  pay  the  tax  thus  imposed, 
on  the  ground  that  under  and  by  virtue  of 
prior  ordinances  it  was  exempted  from  such 
taxation  for  a  period  of  15  years.  The  impo- 
sition of  the  tax  was  an  exercise  of  the  police 
I>ower  of  the  city,  and  this  is  a  power  of 
which  a  municipality  cannot  devest  Itself  for 
any  period  of  time  by  ordinance  or  contract. 
It  follows  that  the  ordinances  under  which 
exemption  was  claimed  were  not  available 
as  a  defense  to  the  suit  on  the  ordinance  Im- 
posing the  tax,  and  so  the  court  held.  There 
Is  no  analogy  between  ordinances  and  con- 
tracts in  derogation  of  the  iwlice  power  of  a 
city  and  ordinances  and  contracts  relating  to 
its  business  affairs.  The  ordinances  under 
which  exemption  was  claimed  in  McKeesport 
City  V.  McKeesport  &  B.  P.  By.  Co.,  supra, 
were  of  the  former  class,  while  the  contract 
in  question  In  the  esse  at  bar  Is  of  tbe  latter. 

We  agree  with  the  teamed  court  below  that 
the  vote  to  Increase  the  Indebtedness  of  the 
borough  for  the  purpose  of  establishing  an 
electric  light  plant  there  is  not  a  bar  to  or 
Impairment  of  Its  right  to  enter  Into  a  con- 
tract for  lighting  its  streets,  and  that  th<> 
contract  In  question  cannot.  In  view  of  the 
uncontradicted  answer  to  the  bill,  be  regard- 
ed as  Improvident  or  opposed  to  the  best  in- 
terests of  the  community  affected  by  It  De- 
cree affirmed,  and  appeal  dismissed,  at  the 
cost  of  the  appellant 
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UcELKEB,  DM.  Atty..  et  at  T.  DABUNO- 
TON  et«L 

(Saprcme  Court  of  Fennsjrlruila.  Oct  17, 
168&) 

Crimixai.  Lav— Discotbbt— Books  or  Cokpori* 

TIOKS— FHAUDS  or  OFriCIW— EMBeZZLEMBNT. 

Pending  an  Indictment  of  the  proaldent  of 
a  moneyed  corporation— wbicb  wai  authorized, 
inter  alia,  to  receive  money  on  depogit— for 
embezzIcmeDt,  in  haviog  received  on  depoait 
certain  money  witi^  knowledge  that  be  and 
such  corporation  were  at  the  time  inBolTeot, 
the  district  attorney  and  proBeeutrix  petitioned 
for  leave  to  examine  the  books  and  papers  of 
Buch  corporation,  then  in  the  hands  of  receiv- 
era,  to  ascertain  ita  cooditioa  as  to  solvency 
when  Bucib  money  was  deporited,  which  peti- 
tion was  diamiBsed  on  the  ground  that  audi 
proposed  examination  would  constitute  an  io- 
friogemeht  or  denial  of  defendant's  rights. 
Htid  error;  that,  as  such  books  and  papers 
were  not  the  property  of  defendant,  they  were 
not  privilet^  from  examination  for  the  pur- 
pose alleged. 

Appeal  from  court  of  common  pleaa.  Chea- 
ter county. 

Petition  by  Wflmer  W.  McEIree,  dlatrlct  at- 
torney of  Chester  county,  and  another, 
against  &nedley  DarUngtnn  and  the  receiv- 
ers of  the  Chester  County  Guarantee  Trust  A 
Safe-Deposit  Company,  for  leare  to  examine 
the  books,  papers,  and  accounts  of  said  com- 
pany, in  aid  of  and  to  secure  evidence  for 
the  prosecution  of  defendant  Darlln«;ton  on 
an  Indictment  for  emtwczlement  From  an 
order  dismissing  their  petlUon,  petitioners 
^»peaL  ReTersed. 

Ohaa.  H.  Fennypacker  and  WlUner  W.  Mc- 
EIree, for  appellants.  Butler  ft  Windle,  Al- 
fred P.  Reld,  J.  Frank  B.  Haose,  and  B.  T. 
GomweU,  for  appellees. 

McCOLLUM,  3.  The  Chester  County  Quar- 
antee  Trust  &  Safe-DepoBlt  Company  was  in- 
corporated July  28,  ISSS,  under  the  corpora- 
tion act  approved  April  29, 1874,  and  the  sup- 
plement thereto  approved  May  24,  1881.  It 
was  autborlxed,  amoDg  other  tilings,  to  re- 
ceive money  on  deposit  it  invited,  by  adver- 
tisement in  the  newspapers,  the  making  of 
such  deposits,  and,  as  an  Indncemcnt  to 
make  them,  offered  to  pay  6  per  cent.  Interest 
thereon.  Its  published  statements  heralded 
Its  Bonndness  and  solvency,  and  tiie  result  of 
Ita  eCEorts  In  this  direction  was  that  a  large 
number  and  amount  of  deposits  were  made 
with  It.  Mary  A.  Burnett,  one  of  the  ap- 
peilanta  In  this  case,  deposited  on  the  2d 
of  December,  1880,  91.300  with  it,  and  re- 
ceived a  certificate  therefor  from  Its  presi- 
dent Within  two  months  thereafter,  a  bill 
In  equity  was  filed  In  the  court  of  common 
pleas  of  Chester  county,  by  Ellas  Blalr  et  aL, 
against  said  corporation,  alleging  Insolvency, 
and  praying,  Inter  alia,  for  an  Injunction  re- 
straining It,  its  officers  and  directors,  from 
disposing  of  Its  assets,  for  an  Investigation 
of  its  alTalrs.  and  the  appointment  of  a  re- 
ceiver. The  piniutilTs  In  the  bill  were  Inter- 
ested in  the  corporation  aa  depositors,  cred- 


itors, stockholders,  etc..  and  the  aald 
A.  Burnett  waa  one  of  them.  The  Inaol 
of  the  corporation  waa  admitted  tn  It 
aw«r,  filed  Febmaxy  12,  1897,  and  reo 
were  appointed  the  same  day.  On  tta 
of  March,  1887,  a  large  number  of  depoi 
Including  Mary  A.  Burnett^  presented  s 
tton  to  said  court  of  common  pleas  fc 
appointment  of  A.  B.  Barrett,  tonnei 
the  United  Statea  treasury  departmei 
examine  the  books,  papers,  accounts, 
secniltleB  of  aald  corporation  fn»n  18 
1807,  Indnalve,  at  a  salary  of  |10  pei 
for  a  time  not  exceeding  30  days,  wUcl: 
tlon  was  dlsmtosed  by  the  court  on  tti 
of  April  following.  At  flie  April  see 
1807,  of  the  court  of  quarter  Beaalona  < 
peace  of  the  county  of  Cheater,  ttie'pre) 
of  the  Chester  County  Ouarantee  Tn 
Safe-Deposit  Company  was  dnly  Indlcti 
taking  and  receiving  from  Mary  A.  Bi 
upon  deposit  on  the  2d  of  December, 
(1,800;  with  knowledge  that  he  and  tb> 
poratlon  he  represented  were  tiien  Inso 
and  with  Intent  then  and  there  willfuU 
frandulendy  to  embeade  the  aune. 

On  the  Stb  of  June,  180T,  the  appellan 
titioned  the  court  of  common  pleas  for 
to  examine  the  books,  papers,  and  accoa 
the  corporation  then  tn  the  handa  of  tl 
celvers.  The  puipose  of  the  examlnatlo: 
to  ascertain  the  condition  of  the  corpoi 
when  the  deporit  to  which  the  Indlctme 
lates  was  made.  Their  petition  waa  dli 
ed  by  the  learned  court  below  on  the  g 
that  the  examination  proposed  by  them ' 
constitute  an  Infrlugement  or  denial  c 
rights  of  the  party  Indicted  as  above  s 
This  ruling  was  obviously  made  on  tt 
sumption  that  the  books  and  papers 
the  property  of  said  party,  and  that  a 
amlnatlon  of  them  by  persons  Interest 
the  affairs  of  the  corporation  as  ahar 
ers,  bondholders,  or  depositors  was  not  a 
Bible,  because  It  might  result  In  the  disc 
of  transactions  having  a  tendency  to 
nate  him.  But  the  books  and  papers  < 
corporation  are  not  the  proper^  of  tb 
cers  or  employes,  nor  are  they  Intend 
protect  them  against  the  consequences  i 
'  frauds  they  may  have  perpetrated  In 
I  respuetive  spheres  of  labor  or  duty.  A 
\  ficer  or  employe  of  a  corporation  who  ] 
der  Indictment  for  embezzlement  of  Its 
may  not  require  of  his  «nployer  a  sm 
slon  or  conceahnent  of  his  own  entries 
books,  although  the  entries  may  furnls 
material  clue  to  bis  crime,  and  possibly  i 
satisfactory  evidence  of  It  The  app 
cite  Logan  v.  Railroad  Co.,  132  Pa.  St 
19  AU.  137,  and  Boyle  v.  Smithman,  14 
8t  2u5,  23  AtL  307,  as  authority  for  th 
ing  complained  of.  But  they  are  maul 
Inapplicable  to  the  question  before  us. 
books  In  each  case  were  the  property  a 
possession  of  the  defendant  In  Log 
'  Railroad  Co.  the  appeal  was  quashed  o 
1  ground  that  the^rder  ccuuplalued  of  w: 
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terlocutory;  and  In  Boyle  t.  Smlttinuui  It  wu 
beld  that  In  an  action  for  penalties  under 
the  act  of  May  22,  1S78  (P.  L.  p.  104).  *^e 
defendant  can  neither  be  compelled  to  testify 
against  himself  nor  to  produce  his  books  to 
be  used  as  evidence  against  him."  In  ac- 
cordance with  the  TiewB  abore  stated,  we 
conclude  that  the  learned  Judge  of  the  court 
below  should  have  authorised  an  examina- 
tion b7  the  i^tpellants  of  the  books  and  pa- 
pers of  the  oorporatkm,  for  the  purpose  of 
ascertaining  Ita  condition  as  to  solvency  or 
Insolvency  on  the  2d  of  I>ecember,  1886.  Tlie 
order  dismissing  the  petition  Is  reverBed.  and 
the  petlttoa  la  relnatated,  with  direction  to 
the  court  below  to  en^  an  oider  In  conform- 
ity with  this  opinion. 


SMUCKBR  et  at  T.  PONNSTLVAJaiA  B.  OO. 
{Bnpreme  Court  of  PennsjlTanla.   Oct  17, 
188&) 

Bvinnoa— Pnoor  or  Tins  so  LAn>— Ajtcibh* 
Hap. 

A  map  over  60  years  old,  showins  the 
boandaries  of  laud  approprtatea  bjr  the  state 
for  a  public  improTement,  found  on  file  in  the 
proper  office,  and  made  by  the  officers  of  the 
state  at  about  the  time  of  the  completion  of 
the  improTement,  is  admiaalble,  In  favor  of  a 
grantee  claiming  under  the  state,  to  show  the 
extent  of  the  land  thus  ^propriated. 

Appeal  from  court  of  common  pleas,  Hunt- 
ingdon county. 

Action  by  J.  B.  Smucker,  executor  of  Frank 
Befrlght,  deceased,  and  another,  against  the 
Pennsylvania  Railroad  Company,  for  tres- 
pass on  land.  From  a  Judgment  of  the  su- 
perior court  reversing  a  Judgment  of  the 
court  of  coumion  pleas  for  defendant*  de- 
fendant appeals.  Reversed. 

WUUam  Dorrls  and  John  D.  Dorris,  for  ap- 
pellant. W.  B.  &  J.  B.  Simpson  and  H.  H. 
Waite,  for  app^lees. 

DEAN,  J.  The  controversy  Is  as  to  a  strip 
of  land,  only  a  few  feet  wide,  between  the 
main  line  of  the  Pennsylvania  Railroad  and 
the  Jnnlata  river,  where  the  railroad  runs 
through  the  borough  of  Huntingdon.  On  the 
2l8t  November,  l"^,  the  commonwealth 
granted  to  William  Smith  a  tract  of  land 
which  bad  tor  Its  southern  boundary  the 
river.  In  17B5  Smith  laid  out  the  town  of 
Huntingdon  on  that  part  of  the  laud  ad- 
joining the  river.  That  his  plan,  from  its 
description,  included  all  the  land  to  the 
river,  la  too  plain  for  discussion,  ^o  land 
waa  Intended  to  be  left  anaK>ropriated  on 
the  bank,  and  none  was  left  In  the  year 
1828  the  commonwealth  undertook  the  con- 
struction of  the  Pennsylvania  Canal,  and,  In 
adopting  its  route  through  Huntingdon,  took 
the  ends  of  eight  lota  at  the  riverside  for  the 
bed,  l>erm  bank,  and  towing  path  of  the 
canaL  In  1857  the  Pennsylvania  Railroad 
purchased  the  canal  from  the  state,  and  aft- 
erwards conveyed  it  to  the  Pennsylvania 


Oanal  Company,  which  last-named  company 
reconveyed  It  to  the  railroad  c<Hnpany  In 
1889.  Unquestionably,  this  put  hi  the  rail- 
road company  the  entire  right  of  the  com- 
monwealth, which,  it  Is  settied  by  numerous 
decisions,  vras  not  a  mere  right  of  way.  tmt 
a  f ee  th  the  land  appropriated.  In  this  case, 
If  the  commonwealth,,  when  it  located  and 
constructed  the  canal,  took  from  the  south- 
em  ends  of  the  eight  lota  all  that  belonged 
to  them  from  the  nortii  side  of  the  canal  to 
the  river,  then  defendant  when  It  construct- 
ed, In  1891,  a  new  embankment  for  its  road- 
bed, was  on  Its  own  land.  What  was  the  ex- 
tent of  the  appropriation  by  the  common- 
wealth for  canal  purposes  In  1K£8,  or  the 
years  Immediately  following?  At  the  trial 
In  the  common  pleas,  that  court  waa  of  opln- 
k>n,  from  the  apparent  conclusiveness  of  an 
old  map  flled  In  the  department  of  pnbUc 
works  at  Harrlsburg,  that  plalntlfTa  had  not 
made  out  such  a  case  as  required  the  sub- 
mission of  the  evidence  to  the  Jury,  and  di- 
rected a  verdict  for  defendant  On  appeal 
to  the  superior  court  that  court  revmed  the 
Judgment;  holding  that  there  was  more  than 
a  scintilla  of  evidence  that  the  state  had 
left  a  strip  of  land  nnappropriated,  and  that 
the  Jury  should  pass  upon  It  The  control- 
ling question  In  the  case  with  the  superior 
court  was,  what  effect  shonld  the  map  have 
iQ  determhilng  the  title  to  the  land?  The 
able  Judge  of  that  court  who  delivers  the 
opinion  concedes.  In  eCtect,  that  the  old  map 
does  show  an  appropriation  by  the  state  of 
all  the  land  between  the  river  and  the  canal, 
but  as  It  shows  on  Its  face  no  date,  and  from 
the  admission  of  defendant  It  must  have 
been  made  about  the  year  1832,  two  years 
after  the  assumed  completion  of  the  canal. 
It  was  not  conclusive  In  favor  of  defendant's 
right;  that  the  state  could  not  frame  a  pa- 
per or  draft  two  years  after  the  event  &iid 
use  It  as  evidence  of  the  extent  of  the  ap- 
propriation. We  think  this  a  departure 
from  the  settled  law  of  evidence  in  this  state 
In  reference  to  such  documents.  The  map 
was  over  60  years  old.  It  was  found  In  the 
flies  in  the  proper  office  at  Harrisburg,  In  a 
book  entitied  "Plan  Book  No.  23  of  PnbUc 
Works,"  In  the  very  custody  and  place  it 
shonld  have  been.  We  do  not  think  that  to 
give  efFect  to  such  a  map,  thus  guarded,  as 
evidence.  It  was  necessary  that  defendant 
should  go  further,  and  show  that  it  was  fram- 
ed and  flled  at  the  exact  time  the  state  en- 
tered upon  the  land  of  which  the  map  pur- 
ports to  be  the  boundary.  The  undisputed 
evidence  Is  that  settlements  were  made  with 
lot  owners  In  Huntingdon  while  the  work 
was  going  on,  and  for  some  years  after- 
wards. Just  when  this  work  was  fu:iy  com- 
pleted does  not  clearly  appear  from  the  evi- 
dence. The  learned  Judge  assumes  as  a  fact 
that  the  map  was  made  In  1832,  and  that  the 
canal  had  been  completed  before  that  time; 
but  as  late  as  March  21,  1831,  the  legisla- 
ture (see  P.  L.  185)  passed  an  act  directing 


Digitized  by 


Google 


458 


41  ATLANTIC  BKPOBTEB. 


the  canal  commlaslonen  to  prosecute  without 
delay  the  work  from  Hxmtlngdon  to  HolU- 
daysburg.  Taken  altogether,  the  evidence 
shows  that  the  map  was  made  either  while 
the  work  waa  progressing,  or  about  the  date 
of  its  completion,  and  was  Intended  to  show 
the  boundaries  of  the  state's  appropriation 
at  that  point  In  Com.  v.  Alburger,  1 
Whart.  409,  a  copy  o'f  a  plan  of  the  city  of 
Philadelphia,  purporting  to  have  been  made 
In  16S3,  and  on  file  In  the  surveyor  general'! 
office,  was  offered  to  show  boundaries,  and 
admitted  against  objection.  This  court  said 
it  was  undoubtedly  evidence,  being  a  copy 
of  an  official  paper  on  flle  in  the  proper  place, 
and  of  great  antiquity.  In  Huff  man  v.  Mc- 
Orea,  56  Pa.  St  95,  tried  In  1867,  an  old  draft 
was  offered  and  admitted  In  evidence,  which 
the  witness  who  Identified  It  said  he  had  first 
seen  In  1836,  and  that  It  then  looked  old. 
It  was  admitted,  and  this  court  held  the  rul- 
ing to  be  correct,  because,  on  a  question  of 
boundary,  it  was  an  ancient  document 
This,  then,  was  an  ancient  document,  bear- 
ing two  distinct  characters,— one,  Inter  partes 
the  commonwealth  and  the  lot  owners,  con- 
cerning compensation;  the  other,  that  of  a 
public  document  The  learned  Judge  of  the 
superior  court.  In  bis  reasoning,  seems  to 
treat  it  only  as  the  first;  for  he  aays,  "It 
win  hardly  be  contended  that  even  the  state, 
notwithstanding  its  great  powers,  can  make 
title  for  itself,  at  the  expense  of  the  rights 
of  citizens,  by  maps  or  drafts  prepared,  in 
secret,  years  after  the  event  to  which  they 
relate."  We  are  not  prepared  to  say  tliat. 
viewing  the  paper  as  a  mere  contract  be- 
tween Individuals,  this  would  not  be  correct 
though  there  are  cases  which  bold  such  a 
document  even  then,  admissible.  But  this, 
except  as  to  compensation,  Is  not  a  writing 
between  Individuals.  It  Is  a  public  docu- 
ment showing  the  boimdarles  of  a  great  pub- 
lic improvement  The  public  itself,  acting 
through  Its  representative,  the  state  govern- 
ment, projected  the  improvement  and  defin- 
ed the  boundaries  of  the  land  it  appropriat- 
ed. In  doing  this,  It  was  confined  within  no 
prescribed  limits.  Its  right  to  take  was 
limited  only  by  what  It  deemed  necessary  to 
the  purpose.  The  subject  the  landowner, 
could  make  no  effectual  objection  to  the  de- 
mand of  the  sovereign,  as  to  the  quantity  or 
lines  of  the  land.  Hence,  It  was  not  a  paper 
between  the  parties  as  to  boundary,  but  a 
signification  by  the  commonwealth  of  the 
quantity  taken  by  boundary,  leaving  only 
open  to  objection  on  part  of  the  landowner 
the  amount  of  compensation;  and  this  would 
In  no  way  affect  the  boundary.  The  state, 
therefore,  In  the  exercise  of  Its  right  of 
eminout  domain,  could,  and  was  bound  to, 
make  title  for  Itself,  and  by  its  own  map 
indicate  the  bounds  of  the  land.  This  map 
having  been  made  at)out  the  time  of  the  ap- 
propriation, and  deposited  lo  the  proper 
place,  its  authenticity  could  not  thereafter 
be  questioned.   Ita  admissibility  It  foUy  u 


well  sustained  on  the  facts  as  that 
document  In  Com.  v.  Alburger,  supra 
the  map  was  a  mere  copy  made  In 
by  Thomas  Holmes,  surveyor  for 
Penn,  and  which  defines  the  bound 
Franklin  Square.  In  Philadelphia, 
admitted  because  of  its  antlqui^, 
cause  It  was  an  (^clal  paper  found 
properplace.  The  paper  before  na  Is  nc 
engraved  in  London,  but  the  origins 
by  the  commonwealth's  officers.  A 
no  date  la  upon  the  paper  Itself,  Its  < 
and  the  other  evidence  show  it  wa 
about  the  time  the  canal  was  coi 
Holmes'  map  showed  what  were  the 
aries  of  Franklin  Sqyare,  set  apart 
proprietor  for  public  purposes.  Tt 
shows  the  boundaries  of  the  land  ti 
the  commonwealth  for  a  public  Imprc 
and  waa  therefore  admissible  for  tl 
pose.  Being  admitted.  It  is  concli 
favor  of  defendant  for  It  shows  no  b 
left  between  the  river  and  the  ca 
appropriated.  The  Judgment  of  the 
court  Is  reversed,  and  that  of  the 
pleas  affirmed. 


ELECTRIC  CITY  LAND  &  IMl 
MENT  00.  T.  WEST  RIDGE  COA 
(Sniweme  Gooit  of  PenDsylTanla.  0 

1898.) 

Daana— CovBHAXTS— KuKNtHQ  with  I 
EquiTABLB  Hblief. 

1.  A  grantor,  in  cooveylns  land,  rei 
his  heirs  and  assigns  the  nnnerals  bei 
surface,  with  right  to  remove  the  sami 
subterranean  processes,  but  provided 
mine  or  air  shaft  shall  be  intentionally 
or  any  miniox  fixtures  established,  on 
face  of  said  land."  The  grantee  dlv 
land  Into  lots,  some  of  whicti  he  conve 
third  person,  who,  having  acquired  title 
the  graator  to  the  reserved  mining  p 
proceeded  to  ^nk  a  shaft  and  ere* 
turcs  for  mining.  Bttd,  that  tlie  rei 
was  a  covmant  which  ran  with  the  li 
the  purchase  of  ktts  by  the  owner  of 
did  not  affect  the  same. 

2.  The  grantee  was  entitled  to  eqnl 
lief,  that  being  the  only  adequate  re 

Mitchell.  McCoUam,  and  Fell.  JJ.,  d! 

Appeal  from  court  of  common  plea£ 
wanna  county, 

BlU  by  the  Electric  City  Land  &  I 
ment  Company  against  the  West  Rl< 
Company.  From  a  decree  dlsmlsln 
tiflTs  bill.  It  appeals.  Reversed. 

The  following  Is  the  report  and  o] 
the  court  below: 

"The  facts  set  forth  in  plalntUfs* 
substantially  as  follows:  Plaintiffs 
fendants  are  corporations.  The  plal 
August,  1892,  purchased  from  the  F 
Von  Storcb  heirs  a  tract  of  land  sitna 
city  of  Scranton,  and  containing  al 
acres,  excepting  and  reserving  to 
Storch  heirs,  their  heirs  or  assigns, 
coal  and  minerals  beneath  the  surfao 
land,  with  the  aole  right  to  mine  13 
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without  incurring  any  liability  for  Injury  done 
to  the  surface  or  to  any  buildings  now  or 
hereafter  to  be  erected  thereon:  'provided, 
that  no  mine  or  air  shaft  shall  be  IntentlonaUy 
opened,  or  any  mine  fixtures  established,  on 
the  surface  of  said  land.*  The  said  tract  of 
land  is  especially  adapted  for  residences,  and 
It  was  understood  between  the  plaintiffs  and 
the  Yon  Storch  heirs  that  the  tract  was  to 
be  made  into  a  town  plot,  and  that  the  pro- 
yIsIou  as  to  mine  fixtures  was  inserted  In  the 
deed  for  the  purpose  of  keeping  the  surface 
free  from  such  improvements.  The  tract  was 
surveyed  and  plotted  into  lots,  blocks,  and 
streets.  Plaintiff  sold  Iota  from  time  to  time, 
among  them,  lots  2  and  4,  on  Ferdinand  street, 
and  Iota  1,  3,  and  5,  on  Church  street;  the 
contracts  of  sale  prohibiting  any  opening  upon 
the  surface  for  the  purpose  of  mining  or 
transporting  coaL  The  two  lots  on  Ferdinand 
street  and  the  three  lots  on  Church  street 
were  sold  to  certain  Individuals,  who  subse- 
quently sold  them  to  the  defendant  company, 
and  who  thereupon  proceeded  to  open  a  shaft 
upon  the  surface  of  these  lots,  to  the  great 
and  Irreparable  injury  of  the  plaintiffs'  land. 
The  contemplated  mining  improvements  on 
the  lots  enumerated,  by  reason  of  their  un- 
sightly appearance,  the  noises  Incident  to 
their  operation,  and  the  noxious  gases  arising 
therefrom,  will  make  the  locality  unhealthy, 
and  will  destroy  the  value  of  the  tract  for 
building  lots  and  for  residences.  Plaintiffs 
pray  for  an  Injunction  to  restrain  the  defend- 
ants from  erecthig  the  said  mining  fixtures 
and  from  digging  said  shaft,  and  they  ask  for 
such  other  relief  as  equity  may  decree.  The 
answer  of  the  defendants,  admitting  some  of 
the  facts  set  forth  In  plaintiffs'  bill,  and  deny- 
ing others,  claims  tbat  they  have  a  right  to 
sink  the  shaft  and  erect  the  improvements 
complained  of,  and  that  they  are  not  liable  to 
the  plaintiffs  In  the  premises,  and  that  the 
bill  should  be  dismissed.  This  Is  not  the  an- 
swer In  precise  terms,  but  in  substance  it 
amonnta  to  tbi&  In  accordance  with  the 
prayer  of  the  bill,  a  preliminary  injunction 
was  Issued,  and,  on  a  rule  to  continue  the 
same,  the  parties  were  heard  on  affidavits. 
After  hearing  and  argument,  the  preliminary 
Injunction  was  dissolved,  and  an  opinion 
rendered  by  Ounster,  J.,  In  which  the  merits 
of  the  contention  between  the  parties  are  dis- 
cussed at  some  length.  After  disposing  of  a 
demurrer,  the  case  came  on  to  be  heard  at 
a  regular  term  of  equity  court,  on  bill,  an- 
swer, and  replication,  and  the  matter  Is  now 
before  me  for  final  disposition. 

"From  the  evidence  and  the  admissions  con- 
tained In  the  answer  I  make  the  following 
findings  of  fact: 

"(1)  The  plaintiffs  and  defendants  are  cor- 
porations organized  under  the  laws  of  the 
commonwealth  of  Pennsylvania. 

"(2)  On  the  18th  day  of  December,  1892,  the 
plaintiffs,  by  deed  from  the  heirs  of  Ferdinand 
Von  Storch,  became  the  owners  of  a  tract  of 
land  located  In  the  Second  ward  of  the  city 


of  Scranton,  and  containing  about  100  acres, 
which  tract  of  land  the  plaintiffs  subsequently 
plotted  Into  lots,  blocks,  and  streets,  grading 
the  streets  and  making  other  Improvements. 
Many  of  these  lots  were  sold  to  various  indi- 
viduals, who  thereon  erected  dwelling  houses. 
The  plot  was  recorded  In  the  proper  office  of 
the  county.  The  deed  was  recorded  Augost- 
29, 1892.  Lots  2  and  4,  on  Ferdinand  street, 
were  sold  by  contract,  Septeml>er  10,  1892,  to 
Oscar  S.  Mains  and  Henry  ChappeL  Lots  1, 
3,  and  6,  on  Church  street,  were  sold  Novem- 
ber 10, 1892,  to  WlUiam  H.  Boe,  trustee.  The 
title  to  these  five  lots,  by  subsequent  convey- 
ances, vested  In  the  West  Bldge  Coal  Com- 
pany,—lots  2  and  4  by  deed  direct  from  the 
plaintiffs,  and  lots  1,  3,  and  6  by  deed  from  the 
plaintiffs  to  William  H.  Boe,  trustee,  and 
from  Boe  to  the  defendants. 

"(3)  m  the  year  1893,  the  Von  Storch  heirs, 
the  grantors  in  the  plaintiffs'  deed,  conveyed 
the  coal  under  the  surface  of  said  tract  of 
land  to  J.  H.  BIttenhouse,  and  he  subsequent- 
ly, by  lease  and  assignment  of  deed,  conveyed 
the  coal  to  the  West  Bidge  Coal  Company. 
The  defendants,  by  means  of  the  several  con- 
veyances mentioned,  became  the  owners  of 
the  coal  under  the  100-acre  tract  of  land,  and 
of  the  surface  of  lots  1,  2,  3,  4,  and  6,  a  part 
of  said  tract;  thus  uniting  hi  the  defendants 
the  ownership  of  the  surface  of  said  lots  and 
of  the  coal  underneath  the  same. 

"(4)  After  acquiring  the  title  to  the  surface 
of  said  lots,  the  defendants  proceeded  to  sink 
a  shaft  thereon  to  the  depth  of  about  500  feet. 
This  shaft  is  not  used  to  hoist  coal  and  rock 
to  the  surface,  excepting  the  material  Incident 
to  the  excavation,  but  to  hoist  the  coal  from 
the  bottom  to  an  upper  vein.  The  coal  is 
taken  through  this  vein  to  the  foot  of  the 
slope,  whence  It  Is  hoisted  to  the  surface  and 
into  the  defendants'  breaker.  Over  the  shaft 
complained  of  there  Is  erected  a  wooden 
structure,  about  60  feet  high,  called  a  'tower,' 
In  the  top  of  which  there  are  two  shifting 
wheels,  geared  with  hoisting  apparatus.  Near 
by  are  placed  two  boUers  and  temporary  en- 
gines, afterwards  replaced  with  a  pair  of  first- 
motion  engines. .  There  is  also  a  blacksmith 
shop  on  the  ground.  Connected  with  the 
machinery  is  an  appliance  for  signaling  from 
the  bottom  to  the  top  of  the  shaft 

"(Q)  The  said  structure,  fixtures,  machin- 
ery, and  appliances  are  the  usual  and  ordi- 
nary kind  used  In  the  anthracite  coal  regions 
for  like  purposes,  and  the  appearance  of  the 
fixtures,  and  the  noise  occasioned  by  the  op- 
eration of  the  machinery,  are  not  unusual  In 
the  business  of  anthracite  coal  mining. 

"(G)  In  the  nelghtwrbood  of  the  shaft  in 
question  a  few  dwelling  houses  have  been 
erected,  some  of  them  since  the  excavation 
of  the  shaft  was  begun,  and  the  people  occu- 
pying these  houses,  as  well  as  people  occupy- 
ing houses  near  by,  not  on  the  plaintiflta' 
tract,  are  annoyed  by  the  noise  occasioned  by 
the  operation  of  the  machinery,  the  noise  of 
the  exhaust  of  steam,  the  dnat  coming  from 
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the  Bbaft,  and  the  unslghtllnesa  of  tlie  snper- 
Btmcture  over  tbe  sbaft;  but  these  Inconven- 
tences  and  discomforta  are  the  necessary  and 
otdhury  resnlta  of  the  bnsfaiess  of  mining 
coal.  There  la  no  evidence  from  which  I  can 
find  that  the  ehaft  and  fixtures  complained 
of  are  a  nuisance  In  themselves.  Neither  Is 
there  any  evidence  of  negligence  on  the  part 
of  tbe  defendanta  In  their  selection  of  ma- 
chinery or  In  ttielr  operation  of  their  works. 

"(7>  The  deed  from  the  belra  of  Yon  Storch 
to  the  plalntlffB  contains  tbe  following  excep- 
tbm  and  reservation:  'Excepting  and  reserv- 
ing to  tbe  parties  of  tbe  first  part,  tbelr  belra 
and  as&lgns,  all  coal  and  minerals  beneath  the 
sortece  of  said  land,  and  belonging  thereto, 
with  the  sole  right  and  privilege  to  mine  and 
remove  tbe  same  by  any  anbterranean  process 
Incident  to  the  bnalnesi  of  mining,  wltbont 
thereby  Incorring,  In  any  event  whatever,  any 
liability  for  Injoiy  caused  or  damage  done 
to  tbe  anrface  of  nld  land,  or  the  bnlMlngs  or 
Improvemrata  thereon,  or  that  may  hereafter 
be  pat  thereon:  provided,  that  no  mine  or 
aJr  abaft  shall  be  Intentionally  opened,  or 
any  mining  flztnres  eatabUahed,  on  the  anr- 
face  of  Bald  land.* 

"(8)  The  contracts  and  deeda  for  aald  lots 
1,  ^  8,  4,  and  6,  on  Ferdinand  and  Oinrch 
streets,  under  which  Uie  defendants  dalm 
title  to  the  surface,  contain,  with  sl^bt  ver- 
bal variatlona,  this  exception  and  reserva- 
tion, bnmedlately  ft^owlng  the  grant  and 
description  of  tbe  land:  'Excepting  nnd  re- 
serving, however,  out  of  the  aame,  all  the 
underlying  coal  and  minerals  (the  party  of  the 
first  part  having  no  title  thereto),  together 
with  the  unqualified  right  to  mine  and  take 
out  the  same,  or  to  mine  and  take  out  coal 
or  mineral  from  any  adjacent  property,  with- 
out opening  for  or  transporting  the  same  on 
and  over  the  surface  of  said  lot;  and  the  said 
party  of  the  first  part,  its  succeasora  or  aa- 
slgna,  la  hereby  forever  releaaed  by  the  party 
of  the  second  par^  for  Itaelf ,  Its  succeRSors  or 
aaslgns,  from  any  llablll^  fdr  any  damage 
done  to  the  surface  of  said  lots,  or  to  any 
buildings  that  may  now  or  hereafter  be  erect- 
ed thereon,  by  reason  of  the  •mining  and  tak- 
ing out  of  said  coal  or  mineral;  and  any  right 
of  action  that  the  party  of  the  second  part, 
its  successors  or  assigns,  might  otherwise  have 
against  tbe  party  of  the  first  part,  growing  out 
of  such  possible  damage,  Is  by  this  Indenture 
waived  forever  by  the  party  of  the  second 
part,  for  itaelf,  Its  auccesson  or  assigns;  and 
,  any  sum  In  damages  that  possibly  might  be 
recoverable  against  the  iwrty  of  tiie  first 
part  by  tbe  party  of  the  second  part,  Ita 
successors  or  assigns,  la  by  this  Indenture 
fully  liquidated  and  settled  forever  by  and 
between  the  parties  thereto;  It  being  fully 
understood  and  agreed  between  the  parties 
hereto  that  the  fact  that  the  coal  and  miner- 
als being  excepted  and  reserved,  with  tbe 
right  to  mine  the  same,  together  with  the  un- 
qualified release  of  the  party  of  the  first 
part  by  the  put?  of  the  second  part  for  Itself, 


Its  successoca  or  assigns,  from  any  llabi 
by  reason  of  any  damage  that  may  result 
tbe  surface  of  aald  lot  on  account  of  the  n 
Ing  of  said  coal  or  mineral,  as  folly  set  tc 
above,  has  materially  affected  the  consk 
atlon  money  herein  agreed  upon,  by  rednc 
the  same  one-half  from  that  wUch  it  otl 
wise  would  have  been.' 
"I  find  the  following  conclusions  of  lav 
"(1)  The  evidence  discloses  no  Just  or  e< 
table  grounds  of  complaint  against  the 
fendants  arising  from  the  character  of 
shaft  and  flxturea  complained  of.  nor  ftom 
manner  in  whlCh  tbe  defendanta  have  ope 
ed  the  aame,  in  connection  with  their  mio 
operations. 

"<2)  The  defendanta  being  the  owners  of 
tbe  coal  nnder  and  of  the  surface  of  loti 
2.  3,  4,  and  5  aforesaid,  the  proviso,  conzn 
ed  with  the  coal  reservation,  relating  to 
opening  of  shafts  m  establishing  mine 
tures  upon  the  surface  of  the  land,  as 
forth  In  the  deed  of  the  Von  Storch  heirs 
the  phimtlflb,  and  recited  M  the  contracts  i 
deeds  in  evidence,  is  not  binding  upon  tbe 
fendants,  and  Imposes  upon  them  no  o 
gatlon  to  other  lot  owners  nor  to  the  pli 
tUTs. 

"I  find  it  unnecessary  to  dlscuaa  the  1 
governing  Uils  case.   The  tecta  developed 
final  hearing  do  not  differ  materially  from 
facts  contidned  in  the  alScUivlts  used  at 
hearing  of  tbe  rule  to  continue  tbe  prel 
Inary  Injunction.    My  judgment  eolnci 
with  that  of  my  associate,  Gnnsto',  J. 
tbe  question  of  nuisance  and  the  Umitatlon 
mining  rights,  I  refer  to  the  following  autt 
Itles:   Bhodes  v.  Dunbar,  57  Pa.  St  2 
Huckenstine's  Appeal,  70  Pa.  St  102;  : 
Caffrey's  Appeal,  105  Pa.  St.  233;  Coal 
T.  Sanderson,  113  Pa.  St  126,  0  Atl.  4 
Price  V.  Grants,  118  Pa.  St  402,  11  AtL  ^ 
As  to  the  other  questions,  relative  to  the  i 
vlso  not  to  open  a  shaft  on  the  surface 
plalntlfTs'  land.  It  Is  sufficient  to  aay  tha 
was  for  Oie  protection  of  the  owner  of 
surface  and  against  the  owner  of  the  & 
When  the  owner  of  the  coal  became  also 
owner  of  the  surface,  the  effect  of  the  t 
vlao  waa  destroyed. 

"I  make  the  following  order:  This  ca 
came  on  to  be  heard  at  a  regular  term 
equity  court,  and  was  argued  by  count 
and  thereupon,  upon  consideration  thereof 
Is  ordered,  adjudged,  and  decreed  that 
bill  of  complaint  filed  in  this  case  be  < 
missed,  at  the  costs  of  the  plaintlfCs." 

Assignments  of  error: 

"First  The  court  erred  in  ordering 
plalntlfTs  bill  dismissed. 

"Second.  Tbe  court  erred  In  not  finding 
the  facts  warranted  by  the  evidence.  Th 
Is  no  finding  of  fact  as  to  the  purpose 
which  the  land  waa  purchased  by  the  plain 
company  from  tbe  Von  Storch  heirs.  Th 
Is  no  finding  as  to  tbe  amount  of  money  p 
by  the  land  company  to  the  grantors. 

''Third.  The  court  erred  In  not  finding  a 
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condoslon  of  fact  that,  -when  the  defradant 
«ompan7  began  tbe  excavation  for  tlie  ahaft 
and  tbe  erection  of  mining  ImprorementB  on 
tbe  lots  purcbased  by  It  from  the  grantees 
of  the  plalntltf,  notice  waa  given  of  the  breach 
of  tbe  covenant  In  the  Von  Storcb  deed,  and 
the  bill  In  thla  caae  wai  Immediately  filed. 

"Fourth.  The  court  erred  In  tbe  alxtii  find- 
ing of  fact  Although  a  flnding  of  fact,  It 
luTolTea  a  legal  condnslon.  The  finding  la  aa 
follova:  'In  the  neighborhood  of  the  abaft 
In  qneatlon  a  few  dwelling  honaea  hare  been 
erected,  aome  of  them  alnce  tbe  excavation  of 
tbe  aluft  waa  begun,  and  tbe  people  occupy- 
ing these  houses,  as  well  as  people  occupying 
houses  near  by,  not  on  tbe  plalntUEs'  tract, 
are  annoyed  by  tbe  noise  occasioned  by  the 
operaticm  of  tbe  machinery,  the  noise  of  tbe 
exhaust  of  steam,  tbe  duat  coming  from  tbe 
sbafti  and  the  nnsigbtltaieas  of  the  super- 
structure over  the  abaft;  but  these  inconven- 
ienees  and  discomforts  are  the  necessary  and 
ordinary  results  of  the  bnslnen  of  mining 
coal.  There  Is  no  evidence  from  which  I 
can  find  that  the  sliaft  and  fixtures  com- 
plained of  are  a  ualaance  In  tbemselvM.  Nei- 
ther la  there  any  evidence  of  ne^lgence  on 
the  part  of  the  defendants  in  tbelr  selection 
of  machinery  or  in  tbelr  operation  of  tbelr 
worka.' " 

3.  B.  Price  and  Oeorge  W.  Beale,  for  ap- 
pellant J.  K  Burr,  3.  Alton  Davis,  John 
B.  Edwarda,  and  CSiarlea  H.  Wellea,  for  ap- 
pellee. 

STBRBBTT,  CL'  J.  This  appeal  from  tbe 
decree  dismissing  plaintiff  conqany's  bill  In- 
volvea  tbe  construction  of  the  hereinafter 
quoted  clause  In  the  deed  of  Von  Storch's 
heirs,  conveying  to  said  company  In  fee  100 
acrea  of  land  In  the  dty  of  Scranton.  It  ap- 
pears to  have  been  fuUy  understood  by  the 
parties  that  tbe  land  thus  conveyed  waa 
bought  for  tbe  purpose  of  snbdlviidon,  sale, 
and  improvement  aa  city  ioto.  A  complete 
plan  thereof  called  "Electric  City  Park," 
was  accordingly  made  by  tbe  vendee,  and 
duly  recorded,  designating  tbe  atreets,  alleys, 
and  lots  located  therein  names  and  num- 
bers. The  deed  dated  Angnat  18th  was  duly 
recorded  August  29,  1882.  After  describing 
tbe  property  by  adjoining  owners,  etc..  It  con- 
tains this  clause:  "Bxcepting  and  reserving 
to  the  parties  of  the  first  part,  tbdr  heirs  and 
aligns,  all  tbe  coal  and  minerala  beneath 
the  surface  of  satd  land,  and  belonging  there- 
to, with  the  Bde  right  and  privilege  to  mine 
and  remove  tbe  aame  by  any  subterranean 
process  inddent  to  tbe  business  of  mining, 
*  *  *:  provided,  that  no  mine  or  air  shaft 
Shan  be  Intentionally  opened,  or  any  mining 
fixtures  estabilsbed,  on  tbe  surface  of  said 
bind." 

Tbe  West  Ridge  Coal  Company,  defendant, 
having  subsequently  acquired  title,  by  mesne 
couveyances,  under  said  grantors,  to  tbe  coal, 
minerals;  and  anbterraaean  mining  rights  and 


privileges  excepted  and  reaerved  aa  aforesaid, 
and  having  also  acquired  title,  in  like  manner, 
muLet  the  plaintiff  company,  to  lots  numbw- 
ed  1  to  9,  Induslv^  on  Its  plan  aforesaid, 
proceeded  to  alnk  tbe  shaft  complained  of 
on  said  lots  to  the  depth  of  about  500  feet 
on  which  shaft  It  erected  a  wooden  structure 
about  60  feet.  high,  called  a  "tower,"  in  the 
top  <tf  which  are  two  shifting  wheela  geared 
with  hoisting  qtparatua;  and  it  also  built  a 
blackamlth  shop  on  said  five  lots,  and  placed 
tboeon  engines,  bdiers,  etc.  Connected  with 
said  madilnery  Is  an  apparatus  for  signaling 
from  the  top  to  the  bottom  of  tlie  shaft,  etc. 

It  is  unnecessary  to  refer  in  detail  to  the 
facts  established  by  tbe  pleadings  and  proofs, 
and  found  by  the  conrt  below.  They  ccmdu- 
slvely  Stu>w  that  the  Shaft  fixtures,  madiln- 
ery, and  ^pUancea  com^ialned  of  were  put 
iq^n  the  said  five  lots  1^  the  defendant  com- 
pany after  it  acquired  title  to  aaid  lots,  and 
were  need  by  It  in  manifest  disregard  and 
violation  of  the  expreas  terms  of  tbe  above- 
quoted  provlsa  Among  other  things,  the 
learned  trial  Judge  found  that  persona  who 
xmrdiaaed  and  Improved  lots  In  plaintiff  com- 
pany's plan,  and  oomided  the  dwelllnga  erect 
ed  thereon,  aa  well  aa  others,  were  "annoyed 
by  the  noise  occasioned  by  the  operation  of 
the  machinery,  the  noise  of  the  exhaust  of 
steam,  the  dnat  coming  from  tbe  shaft  and 
tbe  uusigbtUneas  of  the  superstructure  over 
the  shaft"  etc  But;  notwithstanding  the 
clearly-eataUidied  facts  In  siwiKirt  of  the  ma- 
terial averments  of  the  bill,  he  held  that 
plaintiff  conqtany  waa  not  entitled  to  any 
measure  of  relief.  HIa  reasons  for  ao  holdhig 
are  given  In  his  second  condualon  of  law,  as 
fdlows:  "The  defendants  behig  tbe  ownera 
of  sll  the  coal  under,  and  of  tbe  aurfaoe  of, 
lota  1,  2,  3,  4,  and  5.  aforesaid,  tbe  ptoviao, 
connected  with  the  coal  roaervation,  rdating 
to  tbe  (venlng  of  shafts  or  establishing  mine 
fixtures  upon  tbe  surface  of  tbe  land,  as  set 
forth  in  the  deed  of  ttie  Von  Storch  heirs, 
and  redted  In  tbe  contracts  and  deeds  in  evi- 
dence, Is  not  bUiding  upon  tbe  defendants, 
and  imposes  upon  than  no  obligation  to  other 
lot  owners,  mx  to  tbe  plalntUb.  •  •  • 
When  the  owner  of  the  coal  became  the  own- 
er of  tbe  surface,  the  dfect  of  tbe  proviso 
was  destroyed." 

We  cannot  assent  to  tbls.  In  view  of  the 
facts  establlAed  by  tbe  pleadbigs  and  proofs, 
we  are  satisfied  that  the  learned  Judge's  con- 
duslons  of  law  are  oroneous,  aM  that  the 
decree  ahould  not  be  permitted  to  stand.  Tbe 
proviso  was  evidently  Intended  to  operate  aa 
a  restrleUon,  in  the  natora  of  a  covenant  run- 
nUig  with  the  land,  prohibiting  tbe  grantors, 
tbelr  heirs  and  assigns,  from  opening  any 
"mine  or  air  shaft"  or  establlsbliiug  any  min- 
ing fixturea,  on  the  surface  of  any  part  of 
the  land  conveyed  to  the  plaintiff  company. 
It  is  tme  there  are  no  express  words  of  cove- 
nant In  tbe  proviso,  but  It  Is  well  settled  tliat 
neither  express  words  of  covenant  nor  any 
parUcuUr  technical  words,  nor  any  special 
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form  of  words,  la  oecestiary  to  charge  a  party 
with  coTenant.  1  Bolle,  Abr.  618;  Lant  t. 
Norris,  1  Burrows,  290;  Bac.  Abr.  "Cove- 
nants," A;  Sbep.  Touch.  161,  162.  Any 
words  showing  the  Intent  of  the  parties  to 
do  or  not  to  do  a  certain  thing  raises  an  ex- 
press covennnt  1  Bour.  Law  Diet  403; 
Spencer's  Case,  1  Smith,  Lead.-Cas.  Eq.  (9tta 
Ed.)  224.  No  special  words  are  necessary  to 
make  a  covenant  that  will  run  with  the  land. 
Trull  V.  Eastman,  3  Mete.  (Mass.)  121;  1 
Smith.  Lead.  Cas.  Eq.  (9th  Ed.)  224.  "Words 
of  proviso  and  coodltion  will  be  construed  Into 
words  of  covenant  when  such  Is  the  appar- 
ent intention  and  meaning  of  the  parties." 
Pars.  Copt.  23.  In  this  case  the  manifest  In- 
tention of  the  parties  was.  In  the  first  place, 
to  except  from  the  grant,  and  reserve  to  the 
grantors,  their  heirs  and  assigns,  all  the  coal 
and  minerals  beneath  the  surface  of  the  land 
described  in  the  deed,  with  the  right  to  mine 
and  remove  the  same  by  any  subterranean 
process,  etc.  This  was  done  In  language  that 
la  not  susceptible  of  any  doubt  In  the  sec- 
ond place,  n  Is  equally  clear  that  It  was 
their  further  Intention  and  agreement  that.  In 
the  exercise  of  the  mining  rights  and  privi- 
leges thns  excepted  and  reserved,  the  gran- 
tors, their  heirs  and  assigns,  owners  of  the 
coal  and  minerals,  would  not  Intentionally 
open  any  mine  or  olr  shaft  or  establish  any 
mining  fixtures  on  the  surface  of  the  land; 
and  as  expressive  of  that  mutual  agreement 
the  provteo  was  added,  and.  In  effect,  Uie 
grantors  thereby  covenanted  for  themselves, ' 
their  heirs  and  assigns,  that  neither  they,  nor 
either  of  them,  would  "Intentionally"  open 
any  "mine  or  air  shaft"  or  establish  "any 
mining  flxtnies"  on  the  surface  of  the  land. 
Hie  restriction  ttam  placed  on  the  mining 
rights  and  privileges  was  as  permanent  and 
enduring  u  the  rights  themselves.  It  was 
evidently  bnposed,  not  for  the  benefit  of  the 
five  lots  which  the  defendant  company  after- 
wards purchased,  nor  for  the  benefit  of  any 
particular  part  of  sarface.  but  for  the  beneilt 
of  the  entire  tract,  and  the  owners  of  each 
and  eve^  lot  therein.  If  the  defendant  com- 
pany, Instead  of  purchasing  the  five  lots  only, 
had  acquired  title  to  all  the  lota  Into  which 
the  lOO^cre  tract  was  subdivided,  and  thus 
united  in  Itself  the  title  to  the  entire  surface 
and  the  coal  nDdemeath  the  same,  together 
with  the  mining  rights  pertaining  thereto, 
there  would  be  some  force  In  the  learned 
Judge's  legal  condnaion  that,  "when  the  own- 
er of  the  coal  became  also  the  owner  of  the 
surface,  the  effect  of  the  proviso  was  de- 
stroyed." It  was  never  Intended  by  tiie  par- 
ties that  the  purchase  of  a  few  of  the  surface 
lots,  by  the  owner  of  the  coal  and  minerals, 
should  In  any  manner  Impair  the  force  and 
effect  of  the  proviso,  much  Iras  "destroy"  the 
same. 

Where,  as  in  this  case,  it  is  quite  apparent 
from  the  written  documents  In  evidence,  and 
from  all  the  facts  and  circumstances  of  the 
cB8e»  tliat  the  restrictions  contained  In  the 


proviso  were  annexed  to  the  reservatloi 
the  nnderlylng  coal,  etc.,  for  the  manifest 
pose  of  protecting  or  rendering  more  bei 
clal  and  advantageous  the  occupation  of 
granted  estate,  when  the  same  would  be 
vided  into  separate  parcels  and  owned  by 
ferent  individuals,  we  have  a  case  in  w1 
equitable  relief  Is  the  only  adequate  remn 
The  underlying  principle  Is  similar  to 
recognized  In  several  of  our  cases,  am 
which  are  Clarfc  v.  Martin,  49  Pa.  St  : 
SL  Andrew's  Church's  Appeal,  67  Pa.  St. 
Muzzarelli  v.  Hulshlzer,  163  Pa.  St  64a 
AU.  291;  Bald  Eagle  Val.  R.  Co.  v.  Nltt 
Val.  R.  Co.,  171  Pa.  St  284,  83  Ati. 
where  the  authorities  are  reviewed  by 
Brother  Dean;  Landell  v.  Hamilton,  175 
St,  827,  333,  34  Att.  663.    In  the  latter  1 
said  that  the  test  by  which  to  detern 
whether  a  covenant  In  a  deed  runs  with 
land  Is  the  Intention  of  the  parties.  To 
certain  the  Intention,  resort  must  be  ha< 
the  words  of  the  covenant,  read  In  the  t 
of  the  surronndlngs  of  the  porUes  and 
subject  of  the  grant 

Without  further  elaboration  or  dlscnasloi 
the  subject,  we  are  satisfied  that,  on  pri 
pie  OS  well  as  authority,  the  plaintiff  e 
pony  It  entitled  to  relief.  The  decree 
therefore  reversed,  with  costs  to  be  paid 
the  defendant;  and  It  la  now  adjudged 
decreed  that  the  bill  be  reinstated,  and  thi 
perpetual  Injunction,  as  therctai  prayed 
be  Issued  s^alnst  the  defendant  company, 
ofllcen,  agents,  and  saranti. 

HITCHBIiL,  J.  (dissenting).  The  d^n^ 
Is  the  owner  both  the  coal  and  tlie  surf 
and  has  the  righta  mddent  to  ownershii 
bodi.  The  covenant  restricting  Its  rights 
der  ftn  purchase  of  the  coal  ran  In  favoi 
the  plaintiff  as  the  surface  owner,  but 
not  Include  righta  of  any  other,  except 
what  seems  to  me  lnadmtsslt>le  tmpllca 
against  the  express  words  of  the  contrac 
the  parties.  When,  tiierefore,  the  defenc 
bought  the  surface  of  the  tots  In  question. 
fuD  tttie  to  both  parts  merged,  and  deft 
ant  became  owner  of  the  whole  In  fee 
would  affirm  the  judgment  for  these  reas 
more  fully  set  out  In  the  optnl<m  of 
learned  Judge  below. 

McCOLLUM  and  TEIAj,  JJ.,  itOn  fa 
dissent 


NATALIE  ANTHRACITE  COAL  CO. 
RYON  et  al. 

(Supreme  Gonrt  of  Pennsylvania.   Oct  i 

1898.) 

InvKCTioK— Sals  on   Exioonoir  —  PAani 
AHSNimaNT  OR  Appbal>— Phaud— Pb>< 

SDHPTIOIf. 

1.  The  owner  of  land  Is  entttied  to  fnji 
tlon  against  one  who  Is  proGeeding,  agi 
rU^t  and  justice,  to  have  it  sold  on  execs 
as  the  property  of  another. 
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2.  Where  one  la  Improperly  joined  as  defeod- 
ant,  the  record  may,  on  appeal,  be  coDsidered 
as  amended  nunc  pro  tnnc,  bf  striking  his 
name  therefrom. 

3.  The  sheriff  shonld  not  be  Joined  as  de- 
fendant In  a  suit  to  enjoin  the  sale  of  plain- 
tiff's land  on  an  execution  Issued  on  a  judg- 
ment against  another,  where  the  jndgment 
creditor  Is  the  only  one  whose  aots  are  claim- 
ed to  giTe  the  court  jurlsdicdoo. 

4.  Where  one  of  the  beneficiaries  under  a 
mortgage  of  land  of  P.  institutes  proceedings 
on  it.  and  then  agrees  with  the  other  benen- 
daries  that  they  shall  continue  the  same,  and 
hasten  a  sale,  and  then  pay  blm  the  amount 
due  him  under  the  mortgage,  all  of  which  Is 
done,  there  is  a  presumption  against  him, 
strengthened  by  his  connection  with  the  pro- 
ceedings, that  the  sale  was  not  tn  fraud  of 
creditors  of  P.,  as  asserted  by  him,  in  resist- 
ing suit  by  the  purchaser  to  enjoin  bis  sale  of 
the  land  as  property  of  P.  on  a  Judgment  ob- 
tained by  him  after  such  sale. 

Appeal  from  court  of  common  pleas,  North- 
nmberland  county. 

Suit  by  the  Natalie  Anthracite  Coal  Compa- 
ny against  James  Ryon  and  another.  Decree 
fbr  defendants.  Plalntifr  appeals.  Reversed. 

5.  P.  Wolverton  and  Lyman  D.  Gilbert  for 
appellant.  W.  W.  Ryon,  for  appdlees. 

STEBRBTT,  GL  3.  This  iwoceedtng  may 
be  regarded  as  exceptional.  Ordinarily,  a 
bill  In  equity  will  not  lie  to  restrain  an  execu- 
tion creditor  from  proceeding  In  due  course 
to  sellt  In  satisfaction  of  bis  claim,  real  estate 
alleged  to  belong  to  bis  debtor.  Ejectment 
Is  generally  the  exdusWe  remedy  In  cases  of 
disputed  title.  But  where  the  process  of  the 
law  is  being  used,  against  right  and  Justice, 
to  the  Injury  of  another,  the  right  of  tbe  lat- 
ter to  lOTOke  the  intervention  of  a  court  of 
equity  cannot  be  doubted.  Winch's  Appeal, 
61  Pa.  St  42i;  Taylor's  Appeal,  98  Pa.  St 
21;  Davis  v.  ItOchener.  106  Pa.  St  896. 

The  objection  that  the  sheriff  was  Improp- 
erly Joined  as  a  defendant  Is  well  taken.  But 
tbe  record  may  be  considered  as  amended 
nunc  pro  tnnc  1^  striking  his  name  there- 
from. The  case  will  thai  stand  against  the 
only  party  whose  acts  are  claimed  to  have 
given  the  conrt  jurisdiction. 

A  brief  referoice  to  the  salient  facts  will 
suffice  to  show  that  the  preliminary  Injunc- 
tion sfaonid  not  have  been  dlssdved.  On  No- 
vember 80,  1680,  Kathanid  Taylor  purchased 
from  E.  A.  P&cfcer  a  tract  of  2,700  acres  of 
land  In  Northnmberiand  county,  on  which 
was  situated  a  coal-mlnlog  plant  Taylor 
gave  a  purchase-money  mortgage  to  Packer, 
Individually  and  as  trustee  for  the  defendant 
.Tames  Ryon  and  others,  and  afterwards  or- 
ganized tbe  Peim  Anthracite  Goal  Company, 
for  the  purpose  of  developing  these  lands. 
Default  having  been  made  in  payment  of  the 
mortgage  debt  tbe  defendant  Ryon,  In  his  ca- 
pacity of  attorney  at  law,  as  well  as  In  his 
own  right  issued  a  scire  facias  on  the  mort- 
gage, and  obtained  Judgment  thereon  against 
the  Penn  Anthracite  Coal  Company  as  terre- 
tenant  of  the  mortgaged  premises.  On  De- 
cember 21,  18M,  an  agreement  was  entered 


Into  between  trustees  of  certain  beneficial  own- 
ers of  said  mortgage  and  James  Ryon,  the 
defendant  In  this  case,  In  which  the  following 
statemMits  of  tact,  stipulations,  etc.,  Inttt  alia, 
appear:  "Satd  parties  state  that  they  have- 
no  Interest  In,  or  claim  to,  the  sum  of  eight 
thousand  one  hundred  and  forty-three  v^/ioo 
(18,148.71)  dollars  paid  Into  court  on  accoimt 
of  said  mortgage,  ucc^t  that  said  sum  is  a 
payment  on  account  of  uld  mortgage  debt, 
and  they  make  no  objection  to  tbe  appllca^ 
tlon  of  Ryon  to  take  said  money  out  of  court 
owing  to  and  as  part  of  his  Interest  in  said 
mortgage.  Said  partfes  further  a^ree  that 
after  the  sale  on  oecndon  of  the  mortgaged 
property,— which  sale  they  wfll  press  aa 
speedily  as  possible,— ttkey  win  pay  to  the- 
said  Ryon  tbe  further  sum  of  one  thousand' 
six  hundred  and  seventy-eight  (91,038.00)- 
dollars,  which  he  dalms  la  due  him  under 
said  mortgage  in  addition  to  the  aforesaid 
BUUL  On  ccmipletlon  of  said  sale  of  tbe  mort> 
gaged  pnverty,  they  wOl  further  pay  to  said 
Ryon  the  sum  of  five  hundred  dollars  (fSOO.- 
00)  for  himself;  and  the  further  sum  of  twa 
hundred  and  fifty  dollars  (f ^.00)  for  Oeorge- 
W.  Ryon,  in  full  for  all  professional  services 
In  any  way  rendered  for  or  about  or  In  any 
way  connected  with  or  attached  to  said  martr 
gage  or  indebtedness  by  it  secured."  These 
payments  were  contingent  upon  the  eomidet 
tlon  of  the  foreclosure  sale  which  tbe  par- 
ties, by  said  agreement  with  defendant,  were 
bound  to  "press  as  speedily  as  possible."  A 
sale  <m  the  levari  fftclas  was  accordingly  eCi 
fected,  and  the  sheriff's  deed  to  the  purchas* 
er,  Thomas  O.  Lasear,  Bsq.,  was  duly  ac- 
knowledged February  16,  1895,  and  on  April 
Ist  following  the  same  property  was  duly 
conveyed  by  the  sheriff's  v^idee  to  tbe  plain- 
tiff company.  In  thus  purchasing,  and  after- 
wards conveying,  the  property,  Mr.  Lazear 
acted,  not  In  his  own  right,  but  as  trustee  for 
the  Tradesmen's  National  Bank,  the  Thlr4 
National  Bank,  die  German  National  Bank, 
the  Pittsburg  Bank  for  Savings,  and  D.  H. 
Hostetter,  alt  of  Pltteburg,  Pa.  It  is  conced- 
ed that  the  several  sums  of  money  which, 
were  to  be  paid  to  tbe  defendant  after  com- 
pletion of  the  foreclosure  sale  were  receive^ 
by  him.  After  all  these  proceedings  were 
had  and  conveyances  made,  the  defendant 
brought  suit  to  September  term,  1896,  and 
obtained  Judgment  against  tbe  Penn  Anthra- 
dte  Coal  Company  for  $2,068;  and  In  March, 
1897,  he  Issued  execution  on  said  Judgment 
and  caused  the  same  to  be  levied  on  tbe  Innd, 
which.  In  pursuance  of  the  agreement  to 
which  he  was  a  party,  had  been  sold  and 
conveyed  to  Thomas  C.  Lazear,  Esq.,  trustee 
for  the  banks,  etc.,  above  named.  The  bill 
under  CMislderatlon  was  then  filed  by  the 
plaintiff  company,  averring  Its  ownership  of 
the  hinds  thus  levied  on  tbe  defendant 
and  Its  acquisition  of  title  thereto,  on  April 
1.  1895,  by  deed  fttua  Thomas  0.  Lazear  and 
wife,  etc.,  and  praying  for  an  Injunction- 
special  until  hearing  and  perpetual  thereafter 
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— restraining  tlie  defandant  £rom  aelllng,  or 
attempting  to  sell,  tts  said  property  on  any 
execution  Issued  on  hla  Judgment  against 
the  Penn  Anthracite  Coal  Company,  etc 
On  filing  the  bill  and  Injunction  affidavits, 
the  preliminary  Injuuction  was  rightly  award- 
ed, and  approved  security  was  given.  De- 
fendant's answer  having  been  filed,  and  testi- 
mony taken,  the  injunction  waa  dissolved, 
and  thereupon  this  appeal  was  taken. 

In  his  answer  defendant  admits  that  the 
legal  title  to  the  property  described  in  the 
biU  18  Id  the  plaintiff  company,  and  that  It 
acquired  the  same  by  deed  of  conveyance 
from  Thomaa  G.  Laxear,  Kfiq.,  as  averred  in 
the  bill;  but,  by  way  of  defense,  he  says: 
"I  further  believe  said  title  Is  held  by  said 
N'atalle  Anthracite  Goal  Company  by  virtue 
of  a  systematic  and  deliberate  fraud  to  cheat 
and  defraud  the  creditors  of  the  Penn  An- 
thracite Coal  Company,"  etc  Without  refer- 
ring in  detail  to  other  i>ortIona  of  the  answer, 
wherein  fraud  is  Insinuated  or  vaguely  al- 
leged.  It  clearly  api>ears  that  the  only  defense 
that  Is  Interposed  to  the  {daintifTs  dear  prima 
facte  case  presented  in  the  bill  Is  fraud  on 
the  creditors  of  the  Pom  Anthracite  Coal 
Company.  If  fraud  such  as  rendered  the  sale 
of  that  company's  property  void,  or  even 
voidable,  had  been  shown,  there  would  have 
been  some  justification  for  the  decree  dis- 
solving the  preliminary  Injunction,  but  we 
find  nothing  In  the  pleadings  or  proofs  to 
warrant  any  such  conclusion.  Our  consider- 
ation of  these  has  failed  to  disclose  anything 
to  Justi^  what  was  said  by  the  learned  trial 
Judge  in  that  part  of  his  opinion  covered  by 
the  first  apeclflcatloa.  His  failure  to  discov- 
er any  act  or  acts  of  the  defendaqt  "Incon- 
sistent with  his  claim.  In  the  answer,  that  the 
sherlfTs  sale  to  Ur.  Lazear  was  fraudulent" 
does  not  prove,  or  even  tend  to  prove,  that 
the  sale  was  otherwise  than  fair  and  honest 
On  the  contrary,  the  defendant's  active  par- 
ticipation in  effecting  the  sale,  for  the  benefit 
ot  himself  and  others  Interested  In  the  pro- 
ceeds thereof,  toids  rather  to  prove  that  It 
was  fairly  and  honestly  conducted.  It  Is  not 
enough  to  allege  fraud.  Like  every  other 
affirmative  fact,  fraud  must  be  proved,  and 
not  presumed,  and  the  burden  Is  on  him  who 
makes  the  charge.  In  the  absence  of  any 
proof  to  the  contrary,  the  [Hresumptlfui  la  that 
the  sale  to  Mr.  Lazear  was  fair  and  honest; 
and  this  presumption  Is  strengthened  by  the 
fact  of  defendant's  co-operation  with  others 
Interested  in  the  mortgage  in  effecting  a 
speedy  sale.  While  be  did  not  personally 
conduct  the  proceedings  to  the  final  Issue  of 
a  shertfTs  sale,  he  entered  Into  the  agree- 
ment which,  as  we  have  seen,  provided  (or 
a  speedy  sale  and  payment  to  him  of  a  val- 
uable consideration  as  the  result  thereof. 
After  thus  partlclpatlDg  in  and  profiting  by 
the  sale,  good  faith  requires  him  to  acquiesce 
In  the  title  acquired  by  the  purchaser.  Both 
specifications  are  sustained.  The  decree  dla- 
solvlng  the  preliminary  injunction  Is  reversed 


and  set  aside,  at  defendant's  coata,  Inji 
reinstated,  and  the  record  Is  remitted  1 
ther  proceedings. 


ZEHNBR  et  aL  v.  lAHIGH  COAL  * 

OATION  CO. 
(Sapreme  Court  of  Pennnyhranla.  Oe 
1896.) 

Dapoamons— AasiTmATio!!— RavocATTOii  i 

MISSION. 

1.  A  deposition,— taken  by  a  atenogrmi 
shorthand, — after  being  written  ont  ii 
hand,  mnat  be  acratinised,  assented  t 
slxved  by  the  witness. 

2.  Conceaaiotia,  in  an  agreement  for  i 
tion,  that  plaiotifF  ia  the  owner  of  tb 
and  water  prlvilegea  claimed  to  be  da 
and  that  the  same  have  been  damaged, 
tute  a  consideration  preventing  tevoea' 
submission. 

3.  Long  delay  Incident  to  reference  ai 
agreement  for  arbitration  to  a  ecHudd 
for  snbmtoslon,  auiking  It  trrerocable. 

4.  The  making  of  a  sabnusskm  to  arU 
a  rule  of  court  renders  it  irrevocable. 

5.  Sabmission  to  arbitration  in  a  pend 
tifot  is  treated  aa  under  a  role  of  coor 

6.  An  appllcatkm  to  set  avde  a  sub: 
to  arbitration  treats  it  as  a  rale  of  em 

Appeal  from  court  of  commm  pleas,  1 

kill  connty. 

Action  by  Amandus  Zehner  and  a 
administrators  of  David  Zehner,  agali 
Lehigh  Coal  &  Navigation  Company 
rule  granted  on  motion  of  defendant  t 
cause  why  the  agreement  of  eubmis: 
arbitration,  the  award  of  arbitrator 
the  Judgment  entered  tiiereon  should 
struck  off  was  made  absolute,  and  pi 
appeal.  Reversed. 

D.  W.  Kaercher  and  W.  7.  BH^be 
aivellaots.   F.  Q.  Farqubar  and  J: 

Ryon,  for  appellee. 

STERRETT,  C.  J.  This  action  of  t 
was  brought  by  the  appellants'  intes 
December,  1888.  Mine  days  thereaftw 
Ice  of  the  writ  was  accepted,  and  notta! 
ther  was  done  until  the  following  mgx 
was  signed  by  counsel  for  the  reqtecti 
tiea:  "And  now.  asth  August  18S6,  ' 
said  David  Zehner  and  Lehigh  Coal  an 
gatiou  Company,  under  the  provlsiooa 
act  of  16th  June,  1836,  by  reaaon  of  it 
age  done  by  the  deposit  <rf  cdal  dirt 
Little  Schuylkill  rlvo:  by  the  del 
above  named,  thereby  depriving  saU 
tiff  (the  said  plaintiff  being  seised  m 
sessed  of  a  tract  of  land  bordering 
Llttie  Schuylkill  river,  on  which  is  er 
sawmill  and  gristmill)  of  the  benefit  i 
vantage  of  the  water  of  the  said  rl^ 
having  the  right  to  have  and  enjoy  tl 
for  the  operations  of  the  said  sawm 
gristmill),  do  hereby  agree  to  aubn 
questioQ  of  damage  done  to  the  salt 
erty  (sawmill  and  gristmill  of  the  p 
by  the  coal  dirt  deposited  as  aforesaid 
said  defendant  to  voluntary  arbftr 
each  party  to  choose  one  arbitrator,  i 
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two  80  fAoun  to  choose  tbe  third;  and  Inr- 
tiiennore  we  agree  that  oar  submlaaloB  to 
sudk  award  Ahall  be  made  a  rule  of  and  hi 
said  coart,  aul  hereby  respectively  bind  om- 
erirea  to  submit  and  be  finally  oonclwSed  by 
the  award  of  said  arbitrators,  or  a  majority 
of  them.  The  Mid  plaintiff  her^  names 
Edwin  SchUchter  aa  hia  arbitrator;  the  de- 
fendant hereby  names  Dai^  Ettiqw  •>  Its 
arbitrator;  and.  the  two  so  chosen  haTlng 
named  iSut  ibirA  arbitrator,  the  meetli«  Is 
to  be  held  on  the  premises  of  the  said  j^In- 
tlff  at  a  time  to  be  fixed  19  Bald  arbitrate, 
cf  which  time  ten  days*  notice  la  to  be  given 
to  counsel  for  the  respectlTe  parlies.**  Un- 
der this  reference,  tin  arbitrators  heard  the 
evidence  oa  both  .sldei»  and  argusMnts  of 
counsel;  but,  befom  their  award  was  filed, 
defendant  gave  notice  of  nsTocatlon  of  the 
submission,  Jnne  11.  1897.  Three  days 
tbereafter  the  arbitrators  filed  their  award, 
signed  1^  a  majority  of  th^  number,  finding 
In  favor  of  the  ptahitlff  the  sun  of  yilMXX), 
and  judgment  was  entered  thereon.  The 
defendant  moved  to  strike  off  the  subnls- 
^n,  award,  and  Judgment  On  motion,  ex 
parte  d^oslttons  of  tbe  arUtrators  woe  tak- 
vn  by  the  plaintiff  to  show  that  at  the  time 
the  notice  of  revocation  was  served  the 
.iward  bad  been  substantially  agreed  upon. 
As  at  flnt  filed,  diese  d^oeltions  oontalned 
a  certificate  to  tibe  effect  tbat  "the  foregoing 
Is  a  true  and  correct  traasolpt  itf  my  sten- 
ographic Shotes  taken  at  tbe  tbne  and  place 
set  out  In  the  o^tioBs.'*  Subsequently  tiie 
court  pttmltted  an  affidavit  by  the  officer  to 
be  filed,  tat  which  It  was  asserted  "that  the 
said  depositions  were  takai  by  depment  In 
bis  ofiMal  capacity  as  a  notary  pabllt^"  and 
that  the  parties  whose  depositions  were  tak- 
en bad  been  first  "duly  sworn  by  aald  depo- 
nent'* on  a  certain  day,  ete.;  but  bo  Jurat  waa 
appended  to  the  d^^tloDS,  nor  were  they 
signed  by  13k»  witnesses.  On  the  hearing  of 
the  rule  to  strike  off.  etc,  tbe  court  declined 
to  receive  or  eonskler  the  d^Kudtkms^  but 
afterwards  struck  off  the  lebmlsalon,  award, 
and  judgment  on  the  ground  that  Oiey  wwe 
Invalidated  bf  the  revocation.  These  two 
Mcts  of  the  court  are  the  subjects  of  com- 
plaint la  the  apeeiflcatkms  of  uror.  In  the 
manifestly  detective  form  In  which  tbe  dv 
osltloBS  were  presented,  the  learned  court 
was  clearly  right  in  rejecting  them.  It  ou^t 
to  be  obvious  to  any  ona  that  d^osltlons 
taken  by  a  stenographer  In  shorthand  must 
be  fully  written  oat  la  longhand,  read  or 
to  tbe  witness,  and  assmted  to  and  signed  1^ 
him.  These  requlremeats,  or  their  full  equiv- 
alents, are  essential,  and  cannot  be  dis- 
pensed with.  The  so-called  depositions  of- 
fered in  this  cose  were  wanting  In  neariy  all 
of  Uiese  essential  putlculars.  Such  a  prac- 
tice Is  exceeding  vicious  and  dangerous, 
and  cannot  be  too  severely  condemned.  It 
is  true,  the  deposltloas,  so  called,  were  wrlt- 
ten  out  In  longhand,  but  until  they  were 
itorutlnlsed  and  assented  to  by  the  wltuesaes 
41  A.— 30 


there  could  be  no  assurance  thU  they  were 
correct. 

Tbe  other  qnestkm  Is  not  wbolly  free  from 
difficulty.  The  authorities  on  the  subject 
are  not  enttaely  banBoulous,  and  must  be 
carefully  read.  Starting  with  the  proposi- 
tion, grounded  on  general  priuclples.  that  a 
submission,  like  any  other  naked  authority, 
la  conntermandable  before  execution,  al- 
thon^  expressed  te  be  Irrevocable,  the  ap- 
pellante  c<nitrad  for  at  least  two  exceptions 
to  tbe  general  rale:  (1>  If  the  submission  is 
upon  a  oonsideratlon.  It  Is  no  longer  revo- 
caUe;  and  (2)  if  the  sabmlSBlou  be  made  a 
rule  of  court,  it  Is  Irrevocable.  The  first 
cannot  ^perly  be  called  an  exoeptton  to  the 
rule  qtpUoable  to  a  naked  authority,  because, 
as  soon  aa  a  conrideratlon  passes,  the  agree- 
ment is  no  longer  nudum  pactum.  The  ap- 
pellee assents  to  this,  but  ehtlms  that  the  sub- 
mlsfltoa  In  questlcm  Is  without  oonslderation, 
and  therefore  a  naked  autborlty.  and  revoca- 
ble at  any  time  befwe  It  Is  executed.  In 
Palst  V.  Oaldwdl,  75  Pa.  St  100,  It  is  said: 
"Where  the  agreement  partakes  of  the  nature 
of  a  contract  whereby  Inurartant  rights  are 
gained  and  lost  leclprocaUy,  and  the  sub- 
mission la  the  Duiving  consideration  to  these 
acts,  a  differeat  rule  prevails.  Such  agree- 
moits  are  compromises,  and  should  be  faith- 
fully adhered  to,  unless  there  has  been  fraud 
or  corraptlon  or  groes  misbehavior  by  the 
r^erees."  See,  also,  McKrana  v.  Lyle,  165 
Pa.  St  609,  26  AtL  T77.  Tbe  case  at  bar ' 
aivean  to  bdoag  to  this  class.  The  de- 
fendant,  by  the  agreement,  has  made  conces- 
sions which  ore  of  value  to  the  plaintiff. 
In  the  first  place.  UOe  to  the  land  Is  admitted 
to  he  In  the  plahitlff.  together  with  tbe  water 
ptlvll^ies.  In  tbe  next  |dace^  damages  are 
admitted  to  be  due  and  owing,  and  tbe  agree- 
m^t  provides  simply  fbr  tltelr  assessment 
These  are  omslderatiMis  moving  from  de- 
fendant to  plaintiff.  They  are  compromises, 
to  the  e^wt  to  which  they  concede  what 
must  otherwise  be  proven.  Their  value  can- 
not well  be  estimated,  owing  to  the  exlgaicles 
Qiat  may  arise  on  a  trial.  They  are  idalnly 
snffident  to  constitute  a  valuable  conalder- 
atlon.  The  same  may  be  aald  of  the  delay 
Incident  to  a  reference.  It  Is  not  ai^tarent 
how  the  value  of  tiiJs  conc^Mlon  Is  mini- 
mised, as  suggested  in  appellee's  argument, 
by  the  fact  that  there  was  great  delay  prior 
to  the  reference.  Tbe  very  op]>osite  conclu- 
sitm  should  be  drawn.  In  Williams  v.  Tra- 
eey,  96  Fa.  St  30S,  810^  Mr.  Justice  Paxson 
said:  "Having  obtained  the  benefit  of  the 
delay.  It  did  not  lie  In  the  mouth  of  tbe  de- 
fendant to  repudiate  tbe  act  of  his  attorney 
and  deny  his  authority.  He  received  a  con- 
sideration for  the  submission  which  made  It 
Irrevocable.*'  To  the  same  effect  is  AIcGbee- 
hen  V.  Duffleld,  6  Pa.  St  497. 

Another  reason  why  the  submission  in  ques- 
tion ^uld  be  held  to  be  irrevocable  Is  that 
it  was  made  a  rule  of  court.  In  2  Am.  &  Knts. 
Kuc,  Law  (2d  Kd.)  SOT,  the  iiriiiciplu  in  umted 
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thofl:  "After  a  SLbmlsslon  baB  been  made  a 
rule  of  court,  It  cannot  be  revoked. .  Any  at- 
tempt to  do  80  iB  a  contempt  Sncb  a  sub- 
mlsBlon  cannot  be  revoked,  even  by  the  con- 
sent of  tbe  parties,  without  the  sanction  of 
the  court  by  Its  order."  Several  American 
cases,  among  which  are  some  of  our  own. 
are  cited  as  authority  for  the  text  The  only 
cases  cited  In  opposition  thereto  are  an  Eng- 
lish case  (Vynior's  Case,  8  Coke,  80a),  and 
our  own  case  of  Power  t.  Power,  7  Watts, 
20C,  213.  Too  much  Importance  should  not 
be  attached  to  this  last  case.  The  distin- 
guished chief  Justice  who  wrote  the  ophilon 
was  reviewing  general  principles,  and  the  one 
now  under  consideration  was  not  Involved  In 
the  case.  The  submission  In  that  case  was 
revoked  by  death.  The  only  authority  cited  Is 
an  English  case.  No  notice  Is  taken  of  the 
Pennsylvania  cases, — including  Horn  v.  Rob- 
erts, 1  Ashm.  45,  Pollock  v.  Hall,  4  Dall.  222, 
and  Ruston  v.  Dunwoody,  1  Bin.  42,— which 
Indicates  a  contrary  doctrine.  It  Is  true,  the 
general  statement  of  the  rule  In  Power  v. 
Power  has  been  repeatedly  quoted  in  Its  en- 
tirety In  oar  cases;  but  it  gains  no  force 
from  that  fact,  because  the  point  whether  or 
not  a  submission  under  a  mle  of  court  Is  rev- 
ocable Is  not  involved  In  any  of  them.  A 
consideration  of  the  reasons  for  the  differ- 
ence between  the  English  and  the  American 
rule  will  furnish  tbe  solution.  Under  the 
English  practice,  submissions  were  of  three 
kinds:  (1)  By  agreement  In  writing  or  by 
parol;  (2)  by  an  order  at  nisi  prlus  on  agree- 
ment of  the  parties  In  a  pending  case;  and 
(3)  under  St  9  &  10  Wm.  III.  c.  15,  S  1.  when 
the  submission  Is  made  a  rule  of  court  al- 
though no  cause  Is  pending.  In  this  state  a 
method  of  voluntary  arbitration  Is  provided 
by  the  acts  of  170S  and  1836,  wherein  the 
report  or  award  shall  have  the  effect  of  a 
Jury's  verdict.  In  other  states  similar  enact- 
ments are  In  force.  In  England,  notwith- 
standing the  rule  purports  to  be  an  order  of 
court,  whereby  the  matters  In  dispute  are 
referred,  to  the  final  determination  of  the  ar- 
bitrators, yet  the  authority  of  the  arbitrators 
is  regarded  as  derived  from  the  submission 
of  the  parties,  and  not  under  the  order  of 
court  So  firmly  is  this  held  that  no  refer- 
ence of  a  cause  pending  shall  operate  to  stay 
the  proceeding  In  court,  unless  it  be  ex- 
pressed In  the  rule  that  the  parties  have 
agreed  that  all  proceedings  in  tbe  action  shall 
be  stayed  in  the  meantime.  And  when  an 
award  is  duly  made  under  a  reference,  by 
rule  of  court  and  is  returned  to  the  court,  no 
Judgment  is  rendered  thereon,  as  upon  a 
matter  ascertained  through  the  agency  of  the 
court  Anciently  the  successful  party  was 
left  to  his  action  to  enforce  performance  of 
the  award,  and  even  now,  although  the  court 
may  grant  an  attachment  for  contempt  be- 
cause of  the  nonperformauee  of  the  award, 
it  is  a  matter  of  pure  discretion  to  grant 
such  attachment  or  not,  and  In  many  cases 
It  la  accordingly  refused.   It  thoa  appears 


that  the  English  practice  Is  material 
ferent  from  ours.  While  with  us  tl 
sent  of  the  parties  Is  essential  to  the  i 
of  the  order,  when  once  made  the  or 
Ists  proprio  vlgore;  and,  when  the  « 
matter  of  the  case  Is  referred  by  tbe 
the  tribunal  thus  constituted  takes  cogi 
of  the  matter  referred  under  tbe  an 
of  the  court  For  the  time  being,  tbe 
versy  is  withdrawn  from  tbe  court,  a: 
necessarily  operates  as  a  stay  of  proo 
therein.  And  when  tbe  award  la  re 
unless  It  can  be  Impeached  for  Just 
Judgment  thereon  follows  of  course 
Judgment  of  tbe  court  follows  upon  an 
matter  legally  ascertained  by  It,  or  t 
the  agency  of  Its  officers.  Williams  v. 
1  DalL  814;  Tyson  t.  Robhison.  25  N. 
In  Ferris  v.  Munn,  22  N.  J.  Law,  1 
court,  speaking  of  our  American  p 
said:  "The  proceedings  and  report 
referees  are  In  the  place  of  the  act  a: 
diet  of  a  Jury,  and  may  be  confirmed 
aside  by  the  court;  hut  one  of  the 
might  as  well  undertake  to  rescind 
nlre  or  revoke  the  proceedings  of  a  J 
the  rule  of  reference  or  the  proceed! 
the  referees."  The  evil  consequence 
contrary  practice  are  well  outlined 
court  In  Pollock  v.  Hall,  supra,  where 
said:  "When  both  parties  have  agi 
resort  to  that  tribunal.  It  would  be 
sistent  with  tbe  general  nature  of  an 
ment  to  [)ermlt  one  of  them  alone  t< 
draw  from  Its  Jurisdiction.  Feuds 
be  Inflamed,  Instead  of  be\ag  allaye 
suits  multlidied,  Instead  of  being  dim! 
by  such  a  construction  of  tbe  law. 
After  an  agreement  to  refer,  a  dlsclosi 
hearing  before  the  referees,  and  an 
expressed  or  intimated  by  them  np 
merits,  a  discontinuance  cannot  lie  n 
as  a  matter  of  right,  and  would  only 
mitted  upon  very  cogent  reasons,— sac 
haps,  as  would  Invalidate  the  award 
It  follows  from  what  has  been  said 
submission  such  as  that  now  befon 
Irrevocable.  It  ^ay  be  added  tb 
Brother  Mitchell,  when  presiding  In  tl 
mott  pleas  of  Philadelphia,  considered 
liar  question,  and  came  to  the  condusl 
a  submission,  when  made  a  rule  of  c 
irrevocable.  Orimm  v.  Sarmlento,  IS 
307. 

There  Is  no  force  In  the  suggestion  t 
agreement  above  quoted  was  not  file 
after  the  attempted  revocation  of  the  i 
slon.  Where  tbe  latter  is  In  a  pend 
tlon.  It  Is  treated  as  under  a  rule  ol 
and  it  Is  unnecessary  to  so  stipulate 
agreement  Insurance  Co.  v.  McLa 
80  Pa.  St  55.  and  cases  there  cite 
also,  an  application  to  set  aside  a  re 
treats  It  as  a  rule  of  court  Whit 
peal,  108  Pa.  St  474. 

We  are  satisfied  that  the  court  belo^ 
In  making  absolute  tbe  rule  of  June  Z 
and  hence  the  first  specification  of  em 
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be  sustained.  The  second  specification  Is 
OTerruled.  The  decree,  strlklnf  off  the  agree- 
ment of  submission,  award  of  arbitrators, 
and  jndgment  entered  thereon,  ts  reversed 
and  set  aside,  and  rnle  to  show  cause  dls- 
cbarged,  at  the  costs  of  the  defendant;  and 
It  Is  farther  ordered  that  said  agreement, 
award,  and  Judgment  be,  and  the  same  are 
hereby,  fully  reinstated,  with  like  force  and 
effect  as  if  iald  rule  had  beea  discharged  by 
the  Gonrt  below. 


FISHER  T.  FIDELITY  MUT.  LIFE  ASS'N 
OF  PHILADELPHIA. 

(Supreme  Oonrt  of  PMnsylTaiila.  Oct.  17. 
CbHPLAnrr— AiiBirDVSNT—Ixstnuffoa  —  Atpuca- 

TIOV— SUfOtDI— AVIDKTCB. 

1.  A  Statement  of  claim  on  a  Ufe  policy 
averred  that  "a  true  and  complete  copy"  of  the 
policy  "li  attached  to  and  made  part  here- 
of," but  while  the  attached  policy  on  ita  face 
was  asserted  to  be  "aubject  to  all  the  require- 
ments hereinafter  stated,  and  conditions  here- 
on Indorsed,  whldi  are  hereby  referred  to  and 
made  a  material  part  of  this  contract,"  the 
condmoaa  were  not  attached  to  the  statemeoL 
Hr/rf.  that  the  court's  ralinn  on  admitting  the 
policy,  with  conditions  indorsed,  "that  the  mat- 
ter Is  one  of  form  In  pleading  rather  than  of 
substance,"  amounted  to  an  amendment,  and 
was  proi»er. 

2.  The  prorlalon  of  Acts  1881,  p.  20.  that  a 
copy  of  the  entire  application  for  Inaurance 
■halt  be  attached  to  the  policy,  the  omlasioo  of 
a  part  to  exclude  the  whole,  required  a  supple- 
mental application  to  be  attached. 

S.  Communications  made  In  an  offfer  or  nego- 
tiation, with  the  Tiew  of  a  settlement,  are  not 
admissible  in  an  action  on  the  claim. 

4.  Provision  In  a  policy  declaring  It  void  If 
aasnred  die  by  his  own  band  does  not  require 
plaintifF  In  an  action  on  the  policy  to  prove 
that  assured  did  not  so  die. 

5.  Provision  In  a  policy  that  payment  shall 
be  made  "after  receipt  of  satisfactory  proof  of 
death  of  said  member,  and  the  justness  of  the 
claim  thereunder,"  merely  requires  plaiutlff  to 
make  out  a  case  by  affirmative  proof  of  death 
and  title  In  the  policy,  and  not  to  prove  that 
death  was  not  by  suicide. 

6.  Proof  of  death  does  not  establish  death 
by  suicide,  where  In  the  claimaut'a  statement, 
filed  as  proof  of  death,  to  which  a  copy  of  the 
coroner's  Inquest,  and  the  testimony  given 
thereon.  Is  attaelud.  plaintiff  states:  **I  have 
been  informed  the  venlict  was  saldde,  but  I 
decline  to  be  bound  by  It." 

Appeal  from  court  of  common  pleaa,  Phila- 
delphia county. 

Actlw  by  Elhanan  W.  Fisher  against  the 
Fidelity  Mutual  Life  Asaoclation  of  Phlladel- 
pbla.  Judgment  for  plaiatlfl.  Defendant  ap* 
pealed.  Affirmed. 

P.  F.  Rothermel,  Jr..  for  appellant.  Henry 
J.  Hancock  and  John  G.  Johnson,  for  appellee. 

STERRBTT,  0.  J.  In  this  action  on  a  policy 
of  iDBuraDce  Issued  by  the  defendant  associ- 
ation on  the  life  of  Edgar  L.  Fisher,  the  sum 
claimed  was  $C,000,  with  Interest.  It  is  aver- 
red hi  the  statement  of  claim  that  "a  true 
and  complete  copy"  of  the  policy  "is  attached 
to  and  made  part  hereof."    The  policy  on  Its 


face  la  asserted  to  be  "subject  to  all  the  re- 
quirements hereinafter  stated,  and  conditions 
hereon  indorsed,  which  are  hereby  referred 
to  and  made  a  material  part  of  this  contract" ; 
but  no  such  conditions  were  attached  to  plain- 
tlfTs  statement  as  filed.  Among  those  condi- 
tions Is  a  stipulation  that  If,  within  three 
years  from  the  date  of  the  i>olIcy,  the  member 
dies  by  his  own  hand,  the  policy  shall  be  ab- 
solutely void,  "except  as  to  the  moneys  paid 
hereon,  which  moneys  •  •  •  shall  con- 
stitute the  sum  Insured,  and  the  association's 
liability  under  this  policy."  Instead  of  de- 
marring  to  the  statement,  the  defendant  com- 
pany filed  an  affidavit  of  defense.  In  which 
it  Is  averred  that  defendant  never  Issued  such 
policy,  and  If  plaintiff  had  such  policy  it  was 
a  forgery,  and  that  "defendant  Is  not  indebt- 
ed to  the  plaintiff  in  any  sum  whatever  on 
account  of  such  policy."  The  plea  was  non 
assiunpsit,  but  the  real  defense  to  plaintiff's 
claim  was  that  the  assured  had  committed 
suicide.  It  is  conceded  that  under  the  terms 
of  the  policy,  as  contained  In  the  Indorsed 
conditions,  the  sum  of  $10S  was  due  and 
owing  by  the  defendant  for  premiums  paid, 
notwithstanding  the  defense  of  suicide,  but 
no  such  claim  Is  made  In  plaintiff's  statement. 

The  first  three  specifications,  complaining 
of  the  teamed  court's  rulings  on  questions  of 
evidence,  are  not  In  proper  form;  but,  waiv- 
ing that,  we  think  neither  of  them  should  be 
sustained. 

In  opening  the  ease  plaintiff  was  called  as 
a  witness,  and  identified  the  policy  in  suit 
His  counsel  offered  In  evidence  the  face  of 
the  policy  alone,  but  the  court  refused  to  ad- 
mit it  without  the  Indorsements  thereon. 
When  the  policy,  as  a  whole,  was  offered, 
the  defendant  objected  that  it  did  not  corre- 
spond with  the  Instrument  declared  on.  Hie 
learned  Judge,  holding  **that  the  matter  la 
one  of  form  in  pleading  rather  than  of  sub- 
stance," admitted  the  whole  policy.  There 
was  no  error  In  thus  ruling.  Plaintiff's  state- 
ment of  claim  gave  ample  notice  of  the  policy 
upon  which  salt  was  brought  Attached 
thereto  was  a  copy  of  the  contract  ot  In- 
demnity as  contained  In  the  policy.  Plain- 
tiff considered  it  unnecessary  to  attach  also 
a  copy  of  the  "privileges  and  conditions"  re- 
ferred to  In  the  policy  and  indorsed  thereon, 
for-the  reason  that  they  refer  to  the  by-laws 
for  additional  privileges;  and  the  by-Iawa 
were  not  attached  to  the  policy  as  required 
by  the  act  of  ISSl.  If  the  defendant  wished 
to  object  to  the  statement  In  this  form.  It 
should  have  demurred.  Having  failed  to  do 
so,  objection  on  that  ground  came  too  late. 

The  suggestion  that  the  allegata  and  pro- 
bata do  not  agree  Is  without  force.  The  con- 
tract alleged  Is  a  conditional  pdilcy  of  instir- 
ance;  the  contract  proved  is  the  same. 
While  the  irialntiffs  statement  omitted  some 
of  the  terms  of  the  contract  as  claimed  by  the 
defendant,  It  was  the  fault  of  the  latter  that 
It  did  not  take  advantage  of  their  omission 
at  the  proper  time,  U  they  were^  deemed,  es- 
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sentiBl.  Tbe  ruling  of  the  learned  jndse  was 
equivalent  to  an  amendment  of  the  plaintiff's 
statement,  and  It  will  be  ao  treated  here.  If 
the  defendant  was  not  ludpared  to  meet  the 
latne  In  that  form.  U  ahookl  have  beaded 
mnpriw  and  aaked  a  continuance.  It  1>  too 
late  now  to  raise  this  objection. 

Another  matter  that  appears  on  the  record 
tn  tlilfl  ccranectliHi  ig  worth7  of  notice.  The 
policy  offered  In  evidence  bad  indonsed  there- 
on a  copy  of  tbe  application  upon  which  the 
policy  was  imied.  bnt  It  dearly  appeared  in 
«rldence  that  there  was  a  sapptemental  appli- 
cation, which  waa  not  attached  to  or  Indorsed 
«n  tbe  policy.  Tbe  caption  of  that  paper  is 
«ititled:  "Sqpplementuy  i^idicatlon.  State- 
ment made  to  the  medical  examiners  as  lup- 
Idemental  to  and  part  of  the  apfdlcatlon," 
«ta  Tbte  omission  of  tbla  from  Hk  policy 
was  a  failure  to  comedy  with  the  leqaiiement 
of  the  act  of  18B1.  That  act  reanlrea  that 
A  01^7  of  tbe  entire  atvUcatkn.  not  merely 
a  part  thereof*  sbaU  be  attached.  Acts  1881, 
p.  20.  Ibe  amission  of  a  part,  wUdi  of 
course  includes  a  sapplementary  part,  oper- 
ates to  exclude  the  irtiole.  The  statnte  m»t 
be  Interpreted  in  the  sirirlt  In  nhisb  It  was 
enacted.  Am  waa  said  In  Asaodation  t.  Hub- 
aer.  lao  Pa.  St  88B,  U  AtL  158:  "It  Is  a 
wise  and  beneficent  act,  founded  upon  sound 
reasons  of  public  policy.  It  affords  protec- 
tion to  peraons  who  Inaoce  their  lives  or  prop- 
erty, and  can  lajnre  no  company  conducted 
upon  honest  business  prindidBa." 

As  to  the  second  ^eclfleatlon.  It  is  ■nffi- 
'Cieut  to  say  that  the  entire  statement  waa 
avbseaoently  recelTod  In  evidence  and  con- 
sidered  by  tbe  Jury. 

Tbe  exclusion  oC  tbe  letters  complained  of 
4n  the  tbird  specification  waa  justifled  on  tbe 
tgtound  that  they  were  commnnlcationa  made 
4n  an  offer  or  negotiation  wltb  ttte  view  of 
4  settlembnt. 

There  waa  do  error  in  refuBlnc  to  affirm 
defendantfa  points  recited  In  tbe  seventh  and 
-«V>th  ipedflcatlonit  reapeetlvely.  It  would 
rhsve  been  error  to  have  withdrawn  the  case 
from  the  Jury,  and  direct  a  verdict  for  the 
defendant 

Tbe  fourth,  fifth,  and  sixth  speciflcatSons 
.allele  ertor  In  porttons  of  the  diarse  redted 
ttoeln,  respectively.  When  considered  In 
•eomiectlon  wltb  other  portions  of  the  charge, 
•iMae  appears  to  be  nothing  in  dtber  of  theae 
texeerpts  that  would  justify  a  reversal  of  the 
Judgment 

The  seventh  paragri^b  of  the  conditions 
•prlirted  on  tbe  back  of  the  policy,  containing 
the  provlBion  as  to  death  of  the  assured  "by 
bis  own  hand,"  is  as  foltowa:  "It  is  under- 
stood that  If  the  member,  within  three  years 
from  the  date  hereof,  die  by  hia  own  hand, 
whether  sane  or  insane,  or  U  he  shall  die  in 
•consequence  of  a  dud,  or  at  tbe  bands  of 
Justice,  or  through  the  habitual  use  of  nar- 
'cotlcs  or  alcoholic  or  other  stimulanta,  or  U 
be  shall  practice  any  bablt  that  tends  to 
shortoi  lite,  or  If  at  any  time  be  sball  engage 


in  any  military  or  naval  service  in  t 
war  (militia  service  to  suppress  loc 
turbances  excepted),  this  policy  shall  bi 
lutdy  void,  except  as  to  the  moneyi 
hereon,"  etc.  Tbe  defendant's  coni 
that  under  this  clause  the  burden  n 
the  plaintiff,  not  only  to  prove  the 
but  also  that  tbe  assured  did  not  "die 
own  hand,"  ts  wholly  untenable.  If  1 
required  to  prove  a  negative  as  to  dei 
suicide,  It  would  necessarily  follow  thi 
the  same  reason,  be  waa  required  to 
llsh  the  nonexistence  of  all  the  olber 
gent  provisions  by  which  the  policy  ml 
avoided.  There  la  no  force  in  the  sugi 
that  defendant's  contention  as  to  tbe  I 
of  proof  is  sanctioned  by  tbe  lan«oage 
policy,  tbat  payment  aliall  be  made 
receipt  of  satisfactory  ^roof  of  death  i 
member  and  the  Justness  ot  the  dalm 
under."  This  deaxly  oontemi^tea  n 
more  than  that  a  claimant  shall  make  < 
case  by  afflrmative  proof  of  death  aa 
Uk  tbe  policy.  Bid.  toB.  |  1008,  and 
there  dted. 

Tbe  further  posltlcMi,  tbat  plalntlt 
precluded  from  recoveiy  because  the 
of  death  In  this  case  established  tbe  1 
death  by  soldd^  Is  also  untenable  uu! 
evidence.  In  tbe  "claimant's  state 
filed  as  "proofs  of  death,"  to  which  i 
of  tbe  eoronflr*B  Inquest  and  tbe  tesi 
given  thereon  were  attached,  plaintiff  e 
tbe  following  proteet:  "I  hare  been  1 
ed  tbe  verdict  vns  suicide,  but  I  dec! 
be  bound  by  it"  Tbe  defendant  mi 
request  for  further  proofs,  but  acc^tei 
as  filed.  On  tbe  trial  it  attempted  to 
tbe  defense  of  suicide  by  dlerlng  the 
of  deafli  and  the  copy  of  tbe  oonmex*! 
OS  admissions  1^  the  plaintiff.  But 
force  In  that  regard  waa  very  much  w 
ed,  if  not  wholly  overcome^  the  p 
By  attaching  a  copy  ot  tbe  verdic 
depositions,  plaintiff  admitted  their 
race,  but,  by  bis  proteet  he  expienly 
ed  to. admit  the  truth  of  the  fact  whi 
defendant  company  sought  to  establl 
tbem.  It  certainly  baa  no  right  to  coi 
of  the  manner  of  their  submission 
Jury.  Two  of  tbe  three  casea  dted  ' 
fendant  aa  authority  for  Ita  position 
the  effect  that  a  plaintiff  Is  bound 
slons  contained  In  the  proofs  of  deati 
cannot  offer  any  evidence  to  contnu 
vary  tbem;  but  tbe  cmteory  has  bee 
in  this  state.  Insurance  Co.  v.  Kepli 
Pa.  St  28,  84.  The  other  Is  Inanran 
V.  Xewton,  22  Wall  32.  In  tbat  ca 
affidavits  giving  Uie  time,  place,  and  c 
stances  of  tbe  death  of  tbe  assured,  a; 
record  of  liie  coroner*!  Jury,  were  off< 
evidence  as  proof  ot  tbe  fad  of  the 
and  tbe  court  hdd  tbat  tbe  whole  ado 
must  be  taken  togettaer,  and,  as  It  a 
death  by  suicide,  thtxe  could  be  no  ret 
This  case  Is  different.  In  that  there  v 
admission  by  plaintiff  tbat  death  occur 
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ralclde.  In  that  case  tbe  admission  was 
dear  and  uncontradicted.  Thta  gronnd  of 
dt8tlnctl<Hi  Is  pointed  ont  in  Insnraoce'Co.  t. 
Ilii^lubotham,  95  U.  8.  380.  See,  also,  Gold- 
schmldt  V.  Insurance  Co..  102  N.  T.  486,  7 
N.  El.  408,  m  which  the  facts  are  Bbunar  to 
those  of  the  present  case. 

Onr  consideration  of  the  record  has  failed 
to  disclose  any  error  that  requires  a  reversal 
or  oiodlflcatlon  of  the  judgment  The  speci- 
fications of  error  ate  therefore  oTwruled,  and 
tbe  Judgment  Is  afltimed. 


OOHHONWBAIiTH  T.  TAN  HORN. 
(Supreme  Goort  of  PennsylTania.   OcL  17t 


HuHDBii— EriDBKOfr-CaiiFUSioii— Rss  Gsar.*— 
VlBW—lusTRUOTiONS— Jurors— ExcBPtioN. 

1.  An  exception  allowed  after  the  trial  has 
DO  efficacy.  , 

2.  The  granting  of  a  view  of  the  premises 
wliere  the  kUlins  took  place  is  not  error,  though 
neither  defendant  nor  his  counsel  attends  it. 

3.  Part  of  a  charee,  as  showo  by  the  record 
and  as  stated  by  the  judge  to  have  been  tbe 
ckarge,  cannot  tie  aasumed  to  hare  been  omit- 
ted, as  cUUnKd  in  an  assignment  of  error, 
though  the  stenographer's  notes  did  not  show 
it 

4.  Defendant  having  been  questioned  by  his 
cooQsel  with  a  Ttew  to  making  ont  a  possible 
case  of  insanity,  and  he  having  given  a  per- 
fectly rational  and  minute  description  of  all 
the  facta  precisely  as  be  claimed  they  occurred, 
there  waa  no  error  tn  allowkig  the  state's  ques- 
tion. "You  don't  say  yon  are  insane,'  and  hia 
answer,  "No,  sir." 

5.  The  comment  of  tbe  judge  with  reference 
to  the  testimony  of  several:  "There  is  no 
cCTtra^ction  of  this  testimony.  It  is  the  tes- 
timony of  all  these  witnesses.  There  are  no  in- 
consistencies In  It  so  far  as  I  can  see,"— being 
cOTrect,  there  is  no  error  therein. 

e.  There  is  no  error  in  modification  of  the  fol- 
lowing reuuested  charge,  by  insertion  of  the 
words  in  brackets:  "If  the  jury  find,  at  the 
time  of  the  committing  of  the  act  which  caused 
the  death,  *  *  *  defendant  was  wanting  in 
this  sclf-goTemiug  power,  whether  caused  hj 
iusanity,  gross  intoxication,  or  other  control- 
ling influences  [other  than  mere  depravity  or 
wickedness  of  heart],  then  his  minu  was  not 
fnUy  conscious  of  its  own  purposes,  and  he 
waa  not  guilty  of  murder  in  the  first  degree." 

7.  Tbe  testimony  to  make  out  a  possibility 
of  insanity  being  entirely  lacking  in  a  degree  of 
probability,  there  was  no  error  In  the  court's 
characterising  it  as  "very  weak." 

S.  On  exaimoation  ot  a  juror  as  to  his  quali> 
ficntious,  he  cannot  be  asked  what  he  would 
do  on  the  whole  of  the  testimony  fu  a  certain 
event  and  what  effect  he  would  assign  to  the 
immoral  relations  between  defendant  and  de- 
cf^ased,  or  what  would  be  his  opiuion  as  to 
the  guilt  of  defendant  though  the  law  pre- 
Bumea  him  innocent  till  he  waa  proved  guilty. 

9.  Where  a  juror  has  stated  that  he  could 
so  iDto  the  Jury  box  and  leave  his  opiuion  be- 
hind him,  and  base  his  verdict  solely  on  the 
taw  and  evidence,  he  cannot  be  asked  whether 
lie  would  go  into  the  JntT  hoz  presnmlag  the 
prisoner  innocent. 
10.  Declarations  made  by  deceased  as  quickly 
4S  they  could  be  made,  after  her  throat  was 
cut  by  defendant  to  the  persons  to  whom  they 
were  made  in  an  immediately  sncceeding  order 
of  events,  and  in  such  circumstances  as  to  pre- 
clude all  idea  of  premeditation  or  design,  are 
admissible  as  part  of  the  res  gestie. 


11.  Where  the  state  offered  to  show  a  volun- 
tary Gonfeulrai  of  defendant,  application  of 
defendant  then  made  for  permissiMi  to  show 
that  a  previous  confession  bad  been  obtained 
by  undue  means  waa  properly  refused,  though 
he  was  entitled  later  to  testify  folly  on  the 
matter. 

Appeal  frcBD  court  oC  qtw  and  twmlner. 
Lackawanna  connty. 
George  K.  Van  Horn  was  convicted  of  mur 

der,  and  appeals.  Affirmed. 

Tbe  fifth  assignment  of  error  complains  of 
tbe  court's  comment  on  tbe  testimony  of  cer- 
tain witnesses  on  a  certain  point:  "There 
is  no  contradiction  of  the  testimony.  It  Is 
the  testimony  of  all  these  witnesses.  There 
are  no  Inconsistencies  in  it  so  far  as  I  can 
see."  The  sixth  assignment  of  error  com- 
plains of  tbe  qualification  In  the  answer  to 
defendant's  tenth  point,  which  point  with  the 
qnaHflcation  indicated  by  the  words  in  brack- 
ets, Is  as  foDowa:  "If  the  Jury  find  that,  at 
the  time  of  the  committing  the  act  which 
caused  tiie  death  of  Josephine  Westcott,  the 
defendant  was  wanting  in  this  self-^vemlng 
power,  whether  caused  by  Insanity,  gntaa  In- 
toxication, or  other  controlUng  Influences  piere 
I  win  put  In  a  word  or  two,— other  than  mere 
depravity  or  wickedness  of  heart],  then  his 
mind  was  not  fnlly  conscious  of  Its  own  pur- 
poses, and  he  was  not  gull^  of  murder  of  the 
first  degree." 

L.  P.  Wedeman  and  Edward  W.  Thayer, 
for  appellant.  John  R.  Jones,  Dist  Atty.,  for 
the  Commonwealth. 

GBEEN,  J.  On  the  trial  of  this  case  the 
Jury  waa  allowed  to  view  the  premises  where 
the  killing  took  place.  When  the  motion  for 
that  purpose  was  made,  no  objection  was  of- 
fered to  it;  and  neither  then  nor  at  any  time 
during  the  trial  was  any  exception  taken  to 
the  order  of  the  court  allowing  tbe  view,  nor 
was  there  then  nor  Is  there  now  any  com- 
plaint made  that  any,  even  tbe  slightest. 
Irregularity  occurred  during  tbe  view.  No 
witness  was  examined.  Nothing  was  said  to 
the  Jury.  No  action  of  any  kind  was  taken, 
l^e  defendant  and  his  counsel  were  at  liberty 
to  attend  the  view  If  they  chose.  The  jury 
simply  saw  the  premises,  and  returned  to  the 
box.  Several  months  elapsed  when  the  coun- 
sel for  the  defendant  asked  the  court  to  allow 
an  exertion  on  this  account  The  request 
was  granted,  -  not  because  an  exception  had 
been  taken  at  the  trial,  but  because  the 
learned  trial  Judge  was  generously  willing  to 
allow  the  defendant  any  opportunity  he  chose 
to  ask  to  malce  a  point  in  his  favor.  As  a 
matter  of  course,  an  exception  thus  obtained 
has  no  efficacy,  and  could  not  avail  even  if 
It  had  merit;  but  It  has  none.  No  right  of 
the  defendant  was  In  any  degree  Impaired  or 
affected  by  the  mere  fact  of  tbe  view.  It 
served  to  make  the  testimony  more  Intelli- 
gible to  the  Jury,  but  that  Is  not  Impairing  a 
constitutional  right  In  any  conceivable  sense. 
The  very  point  now  made  was  before  us  In 
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the  case  of  Com.  t.  SaljraFdB,  IfiS  Ft.  St.  601, 
27  Atl.  993.  It  wu  u  Indlctmeat  for  xon^r, 
and  on  the  trial  the  eonrt  sent  the  jury  to 
view  the  gronnd  and  premlBea  In  the  absence 
of  the  prisoner  and  hia  conneeL  This  was 
assigned  for  error,  but  we  austalned  Uie  jjiiie- 
ment  In  a  brief  per  curiam  (qiinton,  la  which 
we  said  (the  present  (dilef  Justice  deUrerlng 
the  opinion):  "We  have  given  to  each  as- 
signment of  error  and  all  of  them  that  con- 
sideration whltdi  their  Importance  demands, 
and  hare  f^led  to  discover  therein,  or  In  any 
part  of  the  record,  any  error  that  would  Justi- 
fy ns  in  reversing  the  Judgment"  The  same 
question  was  before  us  In  the  case  of  Ctun. 
V.  MUler.  138  Pa.  St  77,  21  AtL  138.  whlcOi  an 
indictment  for  maintaining  a  pnUlc  nuisance. 
Our  Brother  WlUIams,  delivering  the  opinion, 
siUd:  "The  request  of  the  defendants  that 
the  Jury  be  permitted  to  view  the  alleged 
nuisance,  and  see  Its  situation  and  summnd- 
fngs,  before  passing  upon  them,  was  a  rea- 
sonable request;  and,  in  viev  of  the  magni- 
tude of  the  Interests  involved,  it  la  difficult  for 
OS  to  undnstand  why  It  was  not  granted  by 
the  oonrL  It  was,  however,  a  matter  fairly 
within  the  ^scretlon  of  the  court  and  we 
cannot  say  that  it  was  an  abuse  of  that  power 
to  r^uae  the  application  upon  anything  now 
before  us."  In  ttie  cdebrated  case  of  Com. 
V.  Webster,  6  Gush.  298,  whldi  was  an  in- 
dictment for  murder,  tlie  attorney  general, 
atter  opening  the  case,  suggested  that  It  would 
be  desirable  that  the  Jury  should  go  to  the 
medical  college,  and  take  a  view  of  the  pmn- 
Ises  where  the  murder  was  alleged  to  have 
been  comndtted.  Chief  Justice  Shaw,  who 
presided  at  ttie  trial,  said  that  they  had  no 
doubt  of  their  autliority  to  grant  a  view,  and 
directed  that  the  Jury  should  be  pwmitted  to 
take  a  view  of  the  medical  college  on  the  next 
morning  before  the  coming  In  of  the  court 
attended  by  two  officers  and  one  counsel  on 
each  aide.  The  accused  was  not  presrait  at 
the  view.  In  a  well-consldered  case— Shular 
T.  State,  105  Ind.  289,  4  N.  E.  870,  also  an 
Indictment  for  mnrdei^-a  view  was  directed 
by  the  court  and  it  was  contended,  on  error 
assigned,  that  the  defendant  by  his  absenpe. 
was  deprived  of  a  constitutional  right;  but 
the  court  said:  "It  is  the  duty  of  tiie  Juron 
to  view  the  premises,  not  to  receive  evidence; 
and  nothing  could  be  done  by  the  defend- 
ant or  by  his  counsel  if  they  were  present 
BO  that  their  presence  could  not  ben^t  him 
in  any  way,  nor  their  absence  prejudice 
him."  A  similar  ruling  was  made  in  State 
V.  Adams,  20  Kan.  311,  as  also  in  a  number 
of  other  cases.  While  there  are  a  few  con- 
trary decisions,  we  are  of  opinion  tiiat  the 
weight  of  authority  is  in  favor  of  the  grant- 
ing of  the  view.  As  we  are  unable  to  see 
In  what  manner  the  mere  absence  of  the  de- 
fendant at  the  view  worics  a  deprivation  of 
any  constitutional  right  considering  that  no 
testimony  was  or  could  be  taken  during  the 
Tlew,  and  as  tbe  granting  of  the  view  Is  a 
matter  of  dlsci-etlou  with  tbe  court  below. 


and  no  abuse  of  that  discretion  is  i 
proved  or  alleged,  we  cannot  sostah 
first  aafgnment  of  enor,  and  thentfcw 
mlsa  It 

The  second  aaslgnment  cumot  possHi 
sustained,  because  the  record,  u  It  i 
to  us.  gives  no  Indication  that  tlie  ' 
whldi  It  la  allied  woe  omitted  frox 
charge  were  in  tact  omitted.  We  must 
tiie  record  aa  we  find  it  and,  as  we  ft 
the  instructlai  of  the  onrt  was  pwfecti 
rect.  But  it  fa  incredible  that  it  could 
been  otherwise,  because  the  teamed 
Judge,  in  the  Immediately  preceding  pi 
the  charge,  had  expressly  and  much 
fully  diarged  tiie  Jury  in  precise  acCOT 
with  tbe  Instruction  as  It  now  ajqwus 
could  not  have  diarged  aa  dalmed  by  U 
fendant  without  stultifying  himsdf. 
he  diarged:  "There  are  two  d^rees  of 
der.  Any  murder  which  is  perpetrate 
means  of  poisoning,  or  by  lying  in  wa 
by  ai^  oth»  wlllfnl.  deliberate,  and 
meditated  killing,  is  murder  In  tiie  fin 
gree.  The  same  is  true  if  it  be  comi 
in  the  perpetration  of,  or  In  the  atten 
perpetrate,  any  azaon,  zap^  robbo: 
burglary.  All  other  murder  Is  murd 
the  second  degree."  He  thai  defined 
slaughter  In  both  Ita  degrees,  and  thai 
"Every  unlawful  hilling  la  presumed 
murder,  tiiough  not  of  the  first  dei 
The  defendant  now  aaks  na  to  decide  thi 
worda  ".tiiongh  not"  wen  omitted  Ii 
charge  as  actually  delivered.  It  Is  enon 
say  that  we  have  oo  right  to  <dtang 
record  tat  this  manner,  and,  even  If  wc 
we  would  not  do  It  bscauae  It  Is  Impc 
to  believe  that  the  court  could  have 
two  audi  contradictory  inatrucUcHis  ii 
aamc  breath.  Moreover,  the  learned  J 
In  bis  opinion  on  the  motion  tor  a  new 
expressly  states  that  the  worda  were  1 
charge  aa  It  was  actually  ddlvered.  tak 
■their  absence  from  tbe  stem^rapher^a 
can  only  be  attributed  to  the  failure  c 
stenographer  to  bear  them  wh&t  hia 
were  made.  The  atenographer  is  no 
Judge,  and  must  not  be  endowed  wlti 
such  functions  when  he  and  tiie  Judge  i 
conflict  upon  such  a  subject  as  this. 

The  thbd  and  fourth  aaslgnments  ai 
tlrely  devoid  of  merit  The  defendani 
on  the  stand,  and  teatimony  had  been 
with  a  view  to  make  out  a  possible  cf 
Insanity.  Bnt  as  he  had  given  a  per 
rational  and  minute  description  of  a] 
facta  precisely  as  he  dalnwd  they  ha 
curred.  It  was  simply  Incredible  that  he 
have  been  Inaane  at  tiie  time  the  offens 
committed,  or  at  the  time  he  was  teati 
He  was  therefore  simply  and  very'  nut 
asked:  "Q.  You  dcm^t  say  you  are  h 
do  you?  A.  Ko,  shr."  Assuredly,  this 
perfectly  legitimate  question,  and  the 
ment  of  the  court  cmnplalned  of  In  the  1 
assignment  was  literally  correct  and  < 
ly  Jnstffled  by  the  evidence.   It  la  onl] 
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ossary  to  read  the  Immediate  context  ot  tiie 
charge  to  uudeistand  this.  These  assign- 
inents  are  dismissed. 

As  to  the  fifth  asslgmnent,  an  examination 
of  the  teatlmony  of  the  witnesses  shows 
clearly  that  the  comment  of  the  trial  Judge 
here  complained  of  was  entirely  correct,  and 
the  assignment  must  be  dismissed. 

Sixth  assignment:  The  qualification  In  the 
answer  to  the  defendant's  tenth  i>olnt  was 
in  precise  conformity  with  the  mllng  In  the 
case  of  Jones  t.  Com.,  7S  Pa.  St  403.  from 
which  the  point  was  manifestly  taken,  and 
therefore  was  la  no  sense  erroneous.  Judge 
Agnew,  In  his  charge  In  that  case,  ei^ressly 
excepted,  out  of  the  enumerated  possible 
cases  of  the  absence  of  self-govemlng  power, 
"that  wickedness  of  heart  which  drives  the 
murderer  on  to  the  commission  of  his  crime, 
reckless  of  consequences";  and  this  was  all 
that  was  excepted  by  the  court  below  In  the 
qualification  of  the  point.  The  assignment  Is 
dismissed. 

The  comment  of  the  court  upon  the  tesU- 
mocy  of  Saunders,  complained  of  In  the  sev- 
enth assignment,  was  strictly  correct,  as  Is 
proved  by  a  reading  of  the  testimony;  and 
the  assignment  cannot  be  sustained. 

The  contention  expressed  In  support  of  th€ 
ninth  assignment  is  In  direct  hostility  with  the 
positive  testimony  of  several  witnesses,  es- 
pecially Mrs.  FetterhofF.  George  F.  Wiclcen- 
boffer,  and  W.  J.  Brtmble;  and  the  assign- 
ment Is  therefore  dismissed. 

Eighth,  tenth,  eleventh,  twelfth,  and  nine- 
teenth assignments:  In  all  of  these  assign- 
ments the  substance  of  the  complaint  Is  that 
the  charge  of  the  learned  court  below  was 
inadequate.  In  excess  of  legal  restrictions  as 
to  some  of  the  matters  stated,  and  unfair  to 
the  defendant,  In  giving  undue  prominence 
to  the  facts  which  tended  against  the  defend- 
ant, and  not  sufficient  prominence  to  those 
which  turned  in  his  favor.  After  a  most 
painstaking,  minute,  and  careful  reading  of 
the  whole  of  the  charge,  and  again  and  again 
of  the  parts  specially  set  forth  In  these  sev- 
eral assignments,  we  are  constrained  to  say 
that  we  do  not  regard  these  assignments  as 
being  sustained  in  any  degree.  No  one  can 
read  the  testimony  In  this  case  without  be- 
ing convinced  that  the  ofFense  committed  was 
a  most  cruel,  barbarous,  and  cold-blooded 
murder,  with  every  element  of  deliberation 
and  premeditation  fully  established  by 
abundant  testimony.  A  number  of  witnesses 
testified  to  previous  threats  made  by  the 
prisoner  that  he  would  kill  the  woman  whose 
life  he  subsequently  took,  and  three  of  them 
testified  that  he  said  he  would  cut  her  throat. 
Mrs.  George  Neiman  testified  that  he  said 
only  four  days  before  the  murder  "that  he 
would  cut  her  throat  from  ear  to  ear;  would 
kill  her;  that  he  would  not  hang,  for  he 
would  go  to  York  state,  and  get  out  of 
reach."  As  this  was  precisely  what  he  did 
do.  in  a  most  inhuman  and  barbarous  man- 
ner, tbe  charge  of  premeditation  must  be  re- 


garded as  having  been  established  by  testi- 
mony of  the  most  conclusive  character.  Ttiat 
there  was  a  strong  motive  for  these  threats 
and  their  subsequent  executloa  was  fully 
proved  by  the  fact  that  the  woman  had,  just 
before  tbe  threats  were  made,  preferred  a 
criminal  charge  of  burglary  and  larceny 
against  him,  on  which  he  was  arrested  and 
brought  before  a  magistrate;  and  the  threats 
were  made  in  connection  with,  and  In  conse- 
quence of,  that  proceeding.  His  relation 
with  the  woman  was  precisely  as  It  was  stat- 
ed by  the  court  She  was  his  mistress,  and 
they  were  constantly  Indulging  In  illicit  In- 
tercourse for  several  years,  and  up  to  tiie 
very  time  of  the  murder.  That  such  a  rela- 
tion should  give  rise  to  Jealousy,  and  that 
Jealousy  often  leads  to  crime,  is  a  matter  of 
only  too  frequent  occurrence  in  the  every- 
day history  of  events.  A  feeble  attempt  to 
make  out  a  possibility  of  Insanity,  resulting 
from  an  Injury  received  many  years  before, 
was  so  entirely  lacking  In  any  degree  of 
probability  that  the  court,  very  naturally 
and  with  entire  correctness,  characterized 
the  testimony  on  this  subject  as  being  "very 
weak."  The  theory  that  the  killing  was  the 
result  of  an  accident  occasioned  by  the  de- 
fendant supposing  that  he  was  drawing  the 
back  of  the  razor  across  the  throat  of  bis 
victim,  was  so  utterly  preposterous  that 
there  could  be  no  rational  expectation  that 
any  Jury  of  sensible  men  would  give  it  the 
least  consideration.  Yet  the  court  left  that 
question  to  the  Jury  calmly  and  without  ad- 
verse comment  not  only  in  the  affirmance  of 
the  defendant's  eighteenth  point  but  also  In 
the  general  charge.  The  foregoing  conunenta 
have  reference  to  tbe  various  subjects  of 
complaint  tliat  are  covered  by  the  assign- 
ments we  are  now  considering.  That  a  trial 
Judge  should  abstain  from  comments  on  the 
testimony  in  such  a  case  as  this  could  not 
possibly  be  expected.  It  would  be  a  viola- 
tion of  bis  plain  duty  If  he  did.  The  re- 
marks that  he  did  make  were  not  only  fully 
warranted  by  the  testimony,  but  were  Im- 
peratively demanded  by  the  extraordinary 
developments  appearing  as  the  evidence  was 
unfolded.  All  the  leadii^  and  controlling 
facts  necessary  to  make  out  an  aggravated 
case  of  murder  In  the  first  degree  were  with- 
out contradiction.  There  was  no  doubt  that 
the  victim  was  murdered  by  having  her 
throat  cut  from  ear  to  ear,  as  It  were.  And 
there  was  no  doubt  that  the  deed  was  done 
by  the  defendant  He  so  'testified  himself. 
There  was  no  sudden  quarrel,  no  angry  dis- 
pute, no  heat  of  contest  no  fear  of  personal 
violence,  no  presence  of  weapons  on  the  vic- 
tim; he  was  a  man;  she  was  a  woman,  sit- 
ting quietly  by  his  side;  no  circumstance, 
not  one,  which  In  the  least  possible  degree 
mitigated,  or  tended  to  mitigate,  the  atrocity, 
the  cruelty,  the  diabolical  wickedness,  of  the 
murderous  act  And  all  this  upon  his  own 
testimony.  His  story  of  tbe  accidental  kill- 
hig  was  too  AWs  to  delude  b  child.   It  only 
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aaded  the  crime  of  peijnry  to  the  crime  of 
monler.  If  there  was  no  preaentatloa  hy 
the  trial  Juds«  of  facts  faTorable  to  the 
prisoner,  It  was  becaose  tbeie  vere  no  such 
facts  In  tlie  evidence.  But  tlwre  was  alse 
no  Inflamed  or  passtonate  w  partisan  ^pT^- 
sentmoit  of  the  tcetUnony.  On  the  contrary, 
the  whole  change  of  the  learned  court  was 
calm,  fair,  reasonable,  and  digalfled,  and  la 
entire  accord  with  tbo  testlmwy.  We  are 
thfAonghly  persuaded  that  ttiere  Is  no  partl- 
de  ot  merit  In  any  of  these  assignments,  and 
they  are  therefore  dtemlned.  As  to  the  right 
and  the  duty  of  a  trial  Judge  in  ooounen'tlnf 
upon  the  testimony  In  homicide  cases,  It  Is 
only  necessary  to  refer  to  the  decMons  of 
this  oonrt  In  the  cases  of  Jobnetm  t.  Com., 
115  Pa.  St.  369,  0  AtL  78;  Com.  t.  Orr,  138 
Pa.  St.  276,  20  Atl.  866;  and  Com.  T.  Bnc- 
Clerl,  108  Fa.  St  685,  26  Atl.  228. 

Thirteenth,  fourtecBth.  fifteenth,  sixteen^, 
soTenteenth,  and  eighteenth  assignments; 
These  all  rdate  to  the  qnallflcatlons  of  Jn* 
rors,  and  may  be  contidered  together.  Upon 
an  examination  of  tbe  whole  of  them,  we  sre 
of  opinion  that  the  rulings  were  In  conform- 
ity with  our  modem  declsloBB.  A  few  of 
the  questions  asked  were  of  a  smnewhat 
UDusnal  character,  and  may  be  apeiHally  con- 
isldered.  Thus,  the  rejected  qnestloua  to 
the  Juror  Ackerly  Inquired  as  to  what  he 
would  do  xxpoa  the  whole  at  the  testhnony 
In  a  certain  event,  and  what  effect  he  would 
assign  to  the  Immoral  relation  existing  be- 
tween die  defendant  and  Mrs.  Westcott 
As  these  are  not  the  tests  of  the  Juror's  mere 
competency  to  sit  as  a  Juror,  and  as  the  in- 
quiries simply  related  to  the  possible  action 
of  the  juror  upon  hypothetical  conditions.  It 
Is  manifest  they  should  have  been  rejected. 
So,  also,  as  to  the  Juror  Shronk,  who  had 
qualified  himself  by  his  answers  to  the  pre- 
liminary questions,  and  was  then  asked  what 
would  be  his  opmlon  as  to  the  gnllt  of  the 
defendant  although  the  law  presumed  him 
to  be  Innocent  until  be  was  proved  to  be 
gollty.  As  this  would  snbitantlally  reqntre 
the  Juror  to  express  his  (pinion  upon  the 
whole  of  the  testimony,— in  other  words,  to 
announce  his  verdict  without  knowing  what 
the  testimony  would  be,— it  was  clearly  in- 
competent The  qucEtlou  was  quite  similar 
In  character  to  the  rejected  question  In  HaU 
V.  Com.  (Pa.  Sup.)  12  Atl.  16S,  where  two 
Jurors  were  asked  whether  tiiey  would  con- 
sider Insanity  a  good  defense  If  It  was  folly 
proved  on  the  trial.  The  court  below  refused 
to  allow  the  question  to  be  put,  and  we  sus- 
tained the  ruling.  The  Juror  Owens  quali- 
fied himself  dearly  by  his  answers  to  ques- 
tions. He  stated  distinctly  that  he  could 
go  into  the  Jury  box  and  leave  his  opinion 
behind  him,  and  base  fats  verdict  solely  upon 
the  law  snd  the  evidence.  Under  oil  our  de* 
ctslous,  this  Is  sufilclent  Thus,  In  Stanp  v. 
Co..  74  Pa.  8t  458,  Agnew,  J.,  said:  **Bnt 
where  the  opinions  or  Impressions  of  the 
Juror  are  founded  on  rumors  or  reports,  or 


even  newspaper  statements,  which  the  j 
feds  consdons  he  can  dian^;  where  h< 
no  fixed  bdief  or  prejudicet  and  Is  ab) 
say  he  can  fairly  try  the  prisoner  on  the 
denee,  freed  from  the  influence  <it  such  i 
ions  or  tmpresslon^-^e  ought  not  to  bi 
eluded."  To  the  same  eflfect  are  O'SCai 
Com.,  75  Fa.  St.  424;  Ortwdn  v.  Cam 
Pa.  St.  414;  and  other  cases.  The  addit 
question  whettier  he  would  go  into  the 
tHHC  presuming  the  prisoner  Innoeent 
quite  unnecessary,  and  had  been  coi 
by  his  previous  answers.  These  asslgnn 
are  dtamlssed. 

Hie  mattw  of  the  twentieth  asslgnme 
too  unimportant  to  consider  as  a  cause  c 
venal.  It  was  noUiinc  bnt  a  referenc 
tlte  court  to  the  testfanony  of  the  defenda 
which  he  spoke  of  getting  something  t( 
at  some  person's  house  the  next  momlni 
is  complained  that  there  Is  some  discrcp 
in  the  testimony  as  to  whether  It  was 
next  morning;  but,  as  the  defendant 
said  that  he  could  not  ttell  but  what  be 
helped  by  this  young  girl,"  It  committed 
to  nothing,  and  does  not  amovnt  to  a  eo 
diction  whether  she  gave  him  the  fooc 
next  morning,  or  a  month  later,  or  not  a 
The  assignment  Is  too  trivial  for  serious 
slderatlon,  and  Is  dismissed  for  that  rei 
The  same  Is  true  in  a  still  stronger  degT< 
the  twenty-first  assignment,  In  which 
Judge  made  reference  to  the  testimon 
Saunders,  and  remarked  that  he  did  no 
how  it  could  be  correct  if  the  defend 
statement  was  correct.  It  was  of  no  ci 
qwmce  to  the  defendant  whether  Saui 
was  mistaken  or  not,  and  the  asslgnme 
dismissed. 

The  twenty-second  assignment  Is  not 
ulned,  because  an  examination  of  the 
mony  shows  that  the  Judge  was  correct  I 
statement  of  the  tcstlmouy  as  to  the  thi 
The  some  is  true  as  to  the  twenty-thir 
Blgnment  The  court  correctly  stated 
testimony  of  Mrs.  Fetterhoff.  The  addl 
al  remark  of  the  Judge  that  Qds  was 
ably  15  or  20  minutes  before  the  killing 
perhaps  lltei*ally  correct;  but  whethi 
was  a  few  minutes  more  or  less  was  tt< 
the  slightest  possible  consequence.  1 
was  no  question  of  the  guilt  or  innoceui 
the  prisoner  depending  In  the  least  d< 
upon  this  remark  of  the  Judge. 

Twenty-fourth  and  twenty4fth  ae 
ments:  These  relate  to  the  declaratloi 
the  deceased  when  she  was  seen  Jnst 
coming  from  the  cellar  with  her  throat 
and  profusely  bleeding.  The  dedaratlo: 
question  were  made  by  the  deceased  li 
dlately  after  she  came  from  the  cellar, 
while  the  blood  was  gushing  In  great  < 
titles  from  the  cut  which  had  Just  been  i 
across  her  throat  She  was  In  act  of  fi< 
from  the  defendant,  who  had  Inflicted 
wound,  and  he  was  In  the  act  of  fleeing 
pursuit,  at  the  Instant  when  the  dedara 
were  made.    They  were  all  part  of  the 
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tmuBctloiL  In  point  of  ttme,  the  d^cta ra- 
tions immedlatelr  followed  Hut  enttbiK;  ud, 
IB  point  of  distance,  the  dedantlmw  and  tlie 
cutting  woro  on  the  nun*  premloee.  Then 
coold  scarcely  be  any  gntLbw  proplnqal^ 
of  botii  time  and  place.  There  cannot  be  a 
vaxmeaVn  donbt  that  tb»  dedaratima  were 
the  spontaneous  utterances  sprlngtaiv  out  of 
the  tiansactloB  Itself.  We  are  clear^  ot 
opinion  that  Hiey  irare  compact  evidence 
as  part  of  Ibe  res  gestn.  We  consider  the 
Question  as  mled  Iqr  o«  dedslon  In  the  case 
of  Com.  T.  Wemti,  m  P«.  St  081,  20  Atl. 
272.  In  that  ease  the  iritneas  testified  tiiat 
he  was  at  the  door  ontalde  of  the  shed  where 
the  flght  took  place^  and  beard  ttM  deceased 
sar,  The  coon  did  ft,"  and  that,  when  he 
waa  brooght  out  of  the  shed,  the  same  ezpres- 
aJon  was  rq»eated;  that  ttw  deceased  was 
then  curled  to  a  barber  shop  across  flie 
street,  whtre  Us  wound  was  dressed.  Our 
Bmtber  Mttdiell,  deUrorlng  tiie  option,  said: 
**WitnMa  was  then  asked  wbethw  OaDaa^iei!', 
while  lying  on  tike  floor  of  the  shop,  had 
nudft  the  samo  or  a  slndlar  declaration. 
This  waa  excluded  as  too  remote.  The  Inter- 
val of  tbne  from  ttia  stabbing  and  the  dis- 
tance of  the  barbw  shop  fnnn  the  shed  do 
not  appear  with  exactness,  nor  are  tbey  ma- 
terial, for  It  Is  apparent  they  were  not  great, 
and  that  the  contlaolty  of  tbe  eraits  was  not 
broken.  Tlie  dedaratlono  were  by  the  party 
best  informed  and  most  iatereeted,  and  were 
made  at  a  time  and  place,  to  a  perscm,  and 
nnder  drenmstaaces  which  eftectually  ex- 
(dnded  the  presumption  that  they  were  the 
result  of  premeditation  and  design.  If  such 
dedaraUona  ware  In  tkct  made  by  Gallagher, 
they  were  the  most  material  evidence  In  the 
case,  and  sbonM  have  been  admitted."  AH 
of  the  foreg<^ng  comments  are  directly  ap- 
plicable to  the  preoent  case.  The  dedaratlon 
made  to  Frank  Oebrens  was  as  follows:  He 
testified:  **It  was  about  eight  o'clock  In  the 
evening  when  I  was  playing  a  game  of  hoop- 
a-hoy,  and  ran  by  the  Nay-Aug  bam;  and  I 
fell  and  hurt  my  knee;  and  I  started  walk- 
ing by,  when  X  Seen  Mrs.  Westcott  come  out 
of  the  cellar,  and  Mr.  Van  Horn  after  her; 
and  I  seen  BIr.  Van  Horn  Jump  the  fence.  I 
seen  him  Jump  the  fmce,  and  I  beard  like  the 
sound  of  a  wire;  and  she  ran  around,  and 
went  In  the  house,  and  went  upstairs,  and 
came  down  the  front  right  away.  She  wasn't 
half  a  minute,  and  she  came  out.  As  soon  as 
she  seen  me,  I  ran  right  In  the  ^te,  and  she 
says,  'George  Tan  Horn  did  It;'  and  she  said, 
'Frankle,  get  the  doctor;'  and  t  ran  after 
Doctor  Burnett."  The  declaration  made  to 
Mrs.  Fetterhoff  was  "that  her  throat  was 
cot;  that  she  had  been  murdered;  and  that 
George  Van  Horn  had  done  It."  This  was 
Toade  at  the  moment  she  was  In  the  bouse,  as 
teetlfied  by  Gehrens.  When  It  Is  considered 
that  these  declarations  were  made  as  quicb- 
It  as  tbey  could  be  made  after  the  occurrence, 
to  the  persons  to  whom  they  were  made,  in  an 
immediately  succeeding  order  of  events,  by 


the  person  best  qnallfled  to  knor  tnd  most 
deeply  Interested,  and  In  such  circumstances 
SB  to  pre<dnde  sJI  Idea,  of  premeditation  or 
design.  It  is  manifest  ttiat  they  come  exactly 
vltbto  the  ruling  In  the  Wernts  Case,  and  the 
reasoning  there  expressed.  The  assignments 
are  dismissed. 

The  twenty-seventh  assignment  cannot  be 
sustained.  When  the  commonwealth  offered 
to  prove  a  voluntary  confession  made  by  the 
prisoner,  his  counsel  applied  to  the  court  for 
permission  to  show  that  a  prevloua  confes- 
sion had  been  obtained  by  undue  means.  The 
court  refused  the  appllottlon,  and  the  testi- 
mony proceeded  In  the  regular  way.  If  the 
application  had  been  granted,  It  could  not 
have  prevented  tts  admission  of  the  com- 
monweal th'r  sTldsaco,  and  the  Mdy  result 
would  have  been  a  question  of  credlMlty  as 
between  the  prisoner  and  the  offica  who  tes- 
tified to  hte  Tohmtary  confession.  The  pris- 
oner was  «itlrely  at  liberty  to  cross-examine 
the  (Acer  fully  as  to  an  the  drcumstancea 
tn  which  the  confession  was  made;  and  he 
woe  further  at  liberty  to  testify  himself  In 
defense,  and  give  his  own  statement,  as  fully 
and  completely  as  If  he  bad  been  permitted  to 
do  so  In  advance  of  the  )>roof  by  the  commra- 
wealth.  In  the  end.  the  duty  of  the  Jury 
would  have  been  precisely  the  aome  In'  each 
case.  Ther  would  have  been  obliged  to  decide 
as  to  which.  wltnesB  they  would  believe.  If 
they  believed  the  defendant,  they  would  re- 
ject the  confession.  If  they  believed  the  of- 
flcffl,  they  would  accept  the  confession.  The 
offer  was  of  an  unusual  character,  and  the 
court,  In  rejecting  It,  followed  the  declalons 
of  this  court  in  Blzzolo  v.  Com.,  126  Pa.  St 
M,  17  AtL  520,  and  other  cases.  When  the 
defendant  was  subsequently  examined,  he 
testified  fully  upon  this  subject  He  was  con- 
tradicted by  two  disinterested  witnessM,  and 
the  Jury  believed  them,  and  did  not  believe 
him.  This  they  had  a  perfect  right  to  do. 
and  could  scarcely  have  done  otherwise.  The 
assignment  Is  dismissed.  The  Judgment  Is 
affirmed,  and  the  record  la  remitted,  in  order 
that  the  sentence  may  be  carried  into  execu- 
tion according  to  law. 


BRYSON  V.  WOOD. 
(Supreme  Court  of  Pennsylvania.    Oct.  17, 
1898.) 

Trostib  joe  Cuiditobs— RmovAU 


Under  Act  Mar  1,  1861,  anth<»izini;  re- 
moval of  a  trustee  where  the  interests  are  likely 

to  be  jeopitrdized  by  bis  contlnunnce.  removu 
is  proper  where  Judfcment  Is  confessed  by  a 
debtor  to  his  iKwkkeeper,  as  trustee  for  cred- 
itors, without  coDsaltation  with  them,  and  the 
debtor's  apparent  property  is  sold  at  sheriff's 
sale,  par^a«ed  by  the  debtor's  danphters  for 
a  small  amount,  which  is  credited  on  a  prior 
Judgment,  of  which  the  same  person  is  the 
trustee,  and  the  business  goes  on  under  the 
same  name,  with  the  debtor  as  manager  and 
the  trustee  as  bookkeeper:  and  where  he  re- 
fuses to  adopt  the  sugxestiou  of  the  creditor? 
as  to  legal  steps  for  collection  of^  assets,  anii 
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refuses  to  make  a  statement  of  the  financial 
condition  of  the  debtor  at  the  date  of  the  Jnds- 
ni«nt,  does  not  explain  disappearance  of  HC>>- 
000  of  property,  which  he  had  twice,  in  wrft- 
inci  wimin  a  year  prior  to  the  judgment,  atatp 
ed,  as  bookkeeper  of  the  debtor,  that  the  latter 
poiaesaed;  and  where  he  persists,  notwith- 
standing the  creditors'  repeated  complaints  and 
attempts  to  remove  him.  In  ostensibly  acting 
as  trustee,  to  their  embarrassment  and  preju- 
dice. 

Appeal  from  coart  of  common  pleas,  Phila- 
delphia coanty. 

Robert  Wood  confessed  Judgment  to  Wil- 
liam P.  Bryson,  as  trustee  for  the  Rockport 
Granite  Company  and  other  creditors.  Peti- 
tion of  the  creditors  for  remoTal  of  the  trus- 
tee was  denied,  .and  they  appeaL  Reversed. 

Albert  B.  Welraer,  for  appellants.  J.  Camp- 
bell Lancaster  and  William  Heary  Lex,  for 
appellee. 

DEAN,  J.  Robert  Wood,  for  some  years, 
carried  on  a  stone  and  marble  business  in 
Philadelphia.  As  early  as  February,  1892,  he 
seems  to  hare  been  embarrassed  by  debts  of 
a  large  amount,  owing  to  a  number  of  cred- 
itors who  bad  furnished  him  granite  and 
marble.  To  one  of  these  appellants,  the 
Uockport  Granite  Company,  to  whom  he  was 
indebted  in  the  sum  of  $18,500,  be  made  at 
that  time  a  written  statement,  showing  as- 
sets over  145,000.  He  continued  to  carry  on 
business,  however,  np  to  July  12,  1893,  when 
he  confessed  a  Judgment  to  William  P.  Bry- 
Bon  In  the  sum  of  $32,211.72,  as  trustee  for 
certain  creditors,  among  them  these  appel- 
lants, whose  claims  amount  to  about  $30,000. 
Two  days  after  the  date  of  tbe  Judgment,  fl. 
fn.  and  attachment  executions  were  issued 
thereon,  but  only  $943.50  was  realized  by  the 
creditors  In  a  Judgment  confessed  two  days 
before  this  one.  Nothing  further  seems  to 
bare  been  done  by  tbe  trustee  In  the  execn- 
tion  of  his  trust  for  about  nine  months.  Tbe 
creditors  became  dissatisfied,  and  on  April  18, 
1894,  took  a  rule  on  the  trustee  to  show  cause 
why  he  should  not  be  removed,  and  another 
appointed  In  his  stead.  This  rule,  the  court, 
on  25th  of  May  following,  discharged.  Then 
counsel  for  creditors  urged  the  trustee  to  file 
a  bill  against  Wood  to  compel  bim  to  a  dis- 
covery of  bis  assets,  which  tbe  trustee  de- 
clined to  do.  The  counsel  thenuelves  filed 
the  bill.  Wood  demurred  on  tbe  ground  that 
BrysoQ  alone  was  the  proper  plaintiff  to  such 
proceeding.  The  court  sustained  the  demur- 
rer, and  dismissed  the  bill.  On  May  7,  1806, 
the  creditors  petitioned  the  court  to  remove 
Bryson  as  trustee,  and  appoint  Frederick  M. 
Leonard.  In  this  petition  they  set  out,  as 
grounds  for  removal,  that  Bryson  was  at  tbe 
time  tbe  Judgment  was  confused,  and  since 
has  been,  the  bookkeeper  of  Wood,  the  debt- 
or; that  he  Is  not  financially  responsible,  and 
has  given  no  security;  has  collected  no  mon- 
ey; that  Wood  has  personal  property  subject 
to  levy  and  sale,  but  that,  in  collusion  with 
Wood,  he  refuses  to  have  it  levied  on;  that 
Wood  retains  possession  of  his  business,  as 


before  his  failure,  which  business  is 
on  In  the  name  of  Robert  Wood  Gra 
Blue  Stone  Company,  Robert  Wood,  Mi 
aided  by  Bryson  as  bookkeeper,  and  thi 
believe  tbe  capital  Is  the  money  of 
Wood;  that  Bryson  promised,  more 
year  before  the  presenting  of  the  petll 
make  a  full  statement  of  the  financial 
of  Wood  at  tbe  date  the  Judgment  wi 
fessed,  but  has  not  done  so;  that  he  : 
fused  to  take  action  for  the  seizure  of 
sets  of  Wood,  as  suggested  by  crediton 
further,  that  Bryson  Is  trustee  In  a  Jtk 
adverse  to  that  of  the  creditors.  To  tb 
son  filed  answer,  denying  all  colluaioi 
Wood,  and  averring  fidelity  and  vlglla 
all  iiutlculars,  to  hia  trust  Thereup 
court  appointed  a.  H.  Harris,  Esq.,  exj 
and  master,  to  report  and  suggest  < 
After  hearUig,  he  waa  of  opinion  th 
averments  of  tbe  petition  bad  not  be* 
tained,  and  recom  nended  its  dismissal, 
was,  in  effect,  decreed  accordingly, 
which  the  creditors  have  appealed,  an 
for  error  the  decree  of  the  court.  We  si 
effect  decreed  accordingly,"  because  t 
cree  Is,  "Exceptions  dlamlsaed,"  wbic 
tbe  same  result  as  a  formal  denial 
prayer,  and  was,  therefore,  an  advm 
decree  as  to  these  appellants.  Tbe  com 
of  the  master  Is  wholly  based  on  the  a 
of  any  positive  evidence  that  the  tmsti 
guilty  of  mala  fides;  but  that  is  not  the 
question.  Whatever  doabt  there  may 
to  that,  these  facts  are  indisputable: 
year  before  Wood  failed,  Bryson,  as  hi 
keeper,  made  a  written  statement  si 
his  principal's  assets  to  be  $45,000,  wb 
a  subsequent  letter  la  Bryson's  handv 
{riving  full  details,  Is  confirmed  as  c 
Then  Bryson  accepts  a  Judgment  from 
as  trustee  for  creditors,  without  consu 
with  them.  Tbe  apparent  property  la  i 
BherifTs  sale,  purchased  by  the  daugh 
Wood  for  a  small  amount  which  Is  c: 
on  a  prior  Judgment  of  which  Bryson 
trustee,  and  the  business  goes  on  and 
same  name,  with  the  father  as  manag( 
the  trustee  as  bookkeeper.  He  refu 
adopt  the  suggestions  of  creditors  as  t 
steps  for  the  collection  of  assets;  re^ 
make  a  statement  of  facts  necessarily 
his  knowledge;  does  not  attempt  to  g 
explanation  as  to  the  disappearance  o 
000  of  property,  which  be  had  twice 
In  writing,  existed;  and  persisted,  m 
standing  the  creditors'  repeated  com 
and  attempts  to  remove  him,  In  ost< 
acting  as  trustee,  to  their  embarrassme 
prejudice.  This  Is  not  a  testamentar; 
teesbip,  or  one  by  deed,  where  the  fid 
relation  is  constituted  by  a  testatoi 
grantor  because  ot  bis  confidence  In  1 
polntee,  which,  when  accepted,  tbe 
may  feel  It  his  auty  to  execute  In  acco 
with  his  views  of  fidelity,  and  against  i 
Jectlons  of  the  cestui  que  trust  It 
trust  by  the  appointment  of  the  debtc 
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the  trustee  ought  not  to  have  coatinued  In  It 
a  moment  after  the  confidence  of  the  credU- 
•an  In  him  was  withdrawn.  It  la  not  material 
ifaat  he  was  Innocent  of  actual  misfeasance, 
fils  conduct  ougnt  to  meet  the  approTal  of 
<bo8e  whose  Interests  were  to  be  promoted. 
toT  his  whole  duty  was  to  them.  Hla  very 
«betlnac7  In  holding  on  to  his  office  In  defl- 
;uce  of  their  wishes  not  only  shows  an  ab- 
sence of  that  sensltlTeness  to  Imputation  gen- 
«raUy  possessed  by  the  self-respecting,  bat  of 
itself  warranted  suspicion  of  loyalty  to  the 
iotereets  of  those  for  whom  he  professed  to 
Mct  As  said  by  Lord  Nottingham  In  Uvedala 
w.  Ettrlck.  2  Ch.  Cas.  130:  "He  liked  not  that 
M.  man  should  be  ambitious  of  a  trust,  when 
Iw  could  get  nothing  but  trouble  by  It"  Id 
^ilB  state,  by  act  of  May  1,  1861.  the  courts 
tiave  power  to  remove  an  executor,  adminis- 
trator, guardian,  committee  of  a  lunatic  or 
liabltaal  drunkard,  or  any  otbw  trustee,  when 
lie  Is  wasting  or  mismanaging  the  property 
ainder  Us  charge,  "or,  for  any  reason,  the  In- 
terests of  the  estate  or  property  are  likely  to 
•>e  jeopardized  by  the  continuance  of  such  ex- 
«cutor,  administrator,  *  *  *  or  trustee." 
CJnder  this  statute  we  held,  in  Kellberg's  Ap- 
veal,  86  Pa.  St.  129,  that  those  Interested  In 
tb»  estate  had  a  right  to  be  freed  from  a  rep- 
resmtatlve  who  declined  to  proceed  In  the 
collection  of  a  doubtful  claim  against  a  corpo- 
cation  In  which  he  was  interested.  In  Mars- 
hall's Estate,  166  Pa.  St  213,  31  AtL  46,  It 
wu  hdd  the  relation  did  not  depend  alone 
upon  the  misconduct  of  the  trustee,  but  that 
It  was  enough  to  show  that  by  reason  of  his 
retention  the  hoatUe  relations  between  him 
and  the  cestui  que  trust  would  work  dlsad- 
'vantage  and  InconTenlence  to  Uie  latter.  The 
pecM»ial  relatlona  betwera  this  trustee  and 
tiie  debtor  at  the  date  of  the  Judgment,  his 
celationt  with  Urn  and  his  fiunOy  in  the  busl* 
aesB  afterwarda,  almost  necessarily  hampered 
Sdm  In  the  rigorons  performance  of  his  duty 
te  Cbe  creditors.  It  la  not  necessary  be  should 
liaT«  liad  a  pecuniary  interest  In  the  business 
•at  feds  empk^er  or  of  tals  family;  a  strong 
«e9ttiinent  of  friendship  may  as  elEectlTely 
IkM  htan  back  as  Interest  We  think,  on  the 
didmttted  tacts,  the  pnyer  for  the  remoTal 
«(  the  tnutee  should  haTe  been  granted;  that 
fee  flbonkl  have  been  removed,  and  another 
ai^olnted.  llkerefore  the  decree  dismissing 
the  bill  Is  revmed.  at  costs  of  aiveUee,  and 
it  la  directed  that  the  record  be  remitted  to 
the  court  below,  that  the  proper  orda  and 
<decree  may  be  made. 


In  re  WOODSIDE'S  ESTATSL 
Appeal  of  JARVIS  et  aL 
<Siipremc.  Conrt  of  PeimsylTanfa.  Oct.  17, 
188&) 

W  ILLS— OOHSraOOTIOK. 

Testator,  who  for  several  years  bad  been 
engaged  In  buying  cattle,  which,  in  the  sam- 
aMr.  he  .pastured  on  both  sides  of  the  creek 


nmniug  through  his  lands,  and  in  the  winter 
fattened  for  tne  market  in  hia  bams  on  the 
west  of  the  creek,  gave  to  J.  such  cattle  as 
were  in  said  bams  at  his  death,  he  having,  aft- 
er making  pecuniary  legacies,  directed  that 
they  be  paid  from  the  proceeds  of  iiis  real  and 
pmonal  property  sltnate  on  the  east  ride  of 
the  creek,  and  that  in  the  event  of  a  defldeney 
after  payment  of  his  debts  the  legaclea  Bboold 
abate  proportioaately.  and  that  id  case  of  a 
surplus  it  should  be  divided  equally  amoog 
certain  persons,  baring  then  given  a  farm  on 
the  west  of  the  creek  to  a  certain  person,  and 
then  concluded,  "I  now  sire  and  l>e<iueath" 
to  J.  -all  other  lands  on  the  west  aide  of  the 
creek,  and  all  personal  property  that  may  be 
thereon,  though  be  then  proceeds,  "such  as 
cows,  horses,  hogs,  housenold  furniture,  all 
farm  tools,  wagons,  etc." 

Appeal  from  orphan^  oomrt,  Orawftwd 
county. 

In  the  matter  of  the  eatate  of  Jamel  Wood- 
sid^  deceased.  Vsom  decree  sustaining  ea- 
ceptiona  to  report  OC  the  auditor,  which  dla- 
mlssed  ezceptlona  to  the  aooount  of  flie  ex- 
ecutors, AUce  J.  Jarvts  and  another,  said  ex- 
ecutors,  appeaL  Reversed. 

E.  W.  McArthur  and  F.  P.  Bay,  for  appel- 
lants. Humes  &  Prather  and  Blon  B.  Smith, 
for  appellees. 

FELL,  J.  The  only  question  raised  by  this 
appeal  is  whether  the  testator  died  intestate 
as  to  certain  cattle,  which,  at  his  death,  were 
in  his  bams  on  the  ^est  side  of  French  creek. 
This  creek  divided  his  lands  Into  two  nearly 
equal  parts,  and  he  made  It  a  division  line  in 
disposing  of  Ills  estate.  His  purpose  to  de- 
vote his  property  which  was  on  the  east  side 
of  the  creek  to  the  payment  of  debts  and  pe- 
cuniary legacies,  and  to  give  that  on  the  west 
side  to  bis  adopted  daughter  and  stster-ln- 
law,  dear  of  all  claims,  he  made  very  plain. 
After  making  a  number  of  pecuniary  legacies, 
he  directed  that  they  should  be  paid  from  the 
proceeds  of  the  sale  of  his  real  and  personal 
property  situate  on  the  east  side  of  the  creek, 
and  he  provided  that.  In  the  event  of  a  de- 
ficiency of  assets  after  the  payment  of  debts, 
the  legacies  should  abate  proportionately,  and 
that,  If  there  should  be  a  surplus.  It  should  be 
divided  equally  among  his  nephews  and 
nieces.  He  then  came  to  the  second  branch 
of  his  will.  Having  exempted  his  property 
on  the  west  side  of  the  creek  from  the  pay- 
ment of  debts  and  legacies,  he  disposed  of  it, 
first,  by  giving  a  farm  to  his  adopted  daugh- 
ter, and  then  by  giving  all  other  lands  and 
the  personal  property  thereon  to  his  slster-ln- 
law.  The  last  dause  of  the  will  is,  In  efltect, 
a  residuary  clause.  He  had  before  disposed 
of  all  his  property,  real  and  persoual,  on  the 
east  side  of  French  creek,  and  of  one  farm 
on  the  west  side,  and  had  provided  plana  for 
distribution  In  case  there  should  be  either  a 
deddency  or  sar^dus.  He  commenced  the 
clause  with  the  words,  "I  now  give  and  be- 
queath." which,  in  their  connection,  indicate 
an  Intention  to  make  a  final  disposition  of  the 
remainder  of  bis  property;  and  he  proceeded 
to  dispose  of  all  other  lands  which  he  owned. 
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aod  all  personal  prop«rty  thereon.  Bl«  •nn- 
meratlon  of  tbe  kinds  of  personal  property, 
"such  B8  cowg,  boraes,  hogs,  boosebold  furnl- 
tnre,  aU  farm  tools.  wagctDn,  etc.,  tbat  may 
be  on  the  farm."  raise*  the  only  donbt  as  to 
his  intention.  If  this  had  been  omitted,  bis 
meaning  wonld  have  been  very  clear.  But 
this  anumwatlon.  following  general  wwds 
which  tndude  ererythlng,  and  in  a  clause 
which  la  In  Its  duu-acter  residuary,  does  not, 
we  think,  exclude  the  cattle  In  question. 
These  cattle  had  beoi  pastured  on  the  tes- 
tator's farms  on  both  sides  of  the  creek,  and 
four  months  before  his  death  they  had  been 
taken  to  his  bams  on  the  west  side,  to  be 
fattened  for  market  This  had  been  done  In 
the  r^ular  course  of  his  business.  For  sev- 
eral  years  he  had  bought  cattle,  which  he 
pastured  on  all  of  bis  farms  during  the  sum- 
mer, and  fattened  In  his  barns  on  the  west 
side  during  the  winter.  He  was  engaged  in 
this  business  when  the  will  was  written,  and 
continued  tu  It  without  tnternvtlon  until  his 
death.  The  cattle  In  question  constituted  a 
large  part  of  his  personal  estate,  and  It  can- 
not be  supposed  tbat  he  either  overlooked 
them  In  making  bis  will,  or  that  he  inten- 
tionally omitted  them  from  the  disposition  he 
made.  He  was  an  nneducated  man,  entirely 
unskilled  In  the  use  of  language,  and  his  In- 
tention can  be  better  reached  by  consider- 
ing the  general  plan  and  purpose  of  his  will, 
which  he  succeeded  In  making  clear,  than  by 
a  critical  examination  of  the  words  and  phras- 
es which  he  used.  A  partial  Intestacy  Is  not 
to  be  presumed  If  the  words  used  will  carry 
the  whole  estate,  and  a  construction  is  to  be 
given  a  will  which  will  avoid  a  partial  in- 
testacy, unless  the  contrary  is  unavoidable. 
In  re  Relmer's  Estate,  159  Pa.  St.  212,  28  Atl. 
186,  and  cases  there  dted.  There  Is  nothing 
In  the  will  to  Indicate  an  intention  that  It  was 
not  to  speak  and  take  effect  as  If  executed  Im- 
mediately before  the  death  of  the  testator, 
but  Its  general  scheme  and  expression  are  In 
harmony  with  the  construction  provided  for 
by  the  act  of  June  4,  1879  (P.  L.  p.  88).  The 
decree  of  the  orphans'  court  Is  reversed,  and 
set  aside,  and  the  report  of  the  auditor  is  con- 
firmed. 


Appeal  of  CITY  OP  WIIXIAMSPORT. 
(Supreme  Court  of  Pennsylvaola.    Oct.  17, 
1898.) 

H  EWER9— RKCOIf  9T  imCTIOS— ABS  KSSMS  XT. 

Abtittinff  owners  cannot  be  charsecl  with 
the  reconstruction  of  a  newer,  though  the  orisi- 
nal  was  constructed  at  the  expense  of  the  city. 

Appeal  from  court  of  common  pleas,  Lycom- 
ing county. 

In  the  matter  of  the  appointment  of  viewers 
to  assess  the  cost  and  expense  of  a  sewer  In 
West  Third  street.  In  the  city  of  Williams- 
port  From  a  decree  sustaining  exceptions 
of  D.  C.  Biddell  and  abutting  property  o^vn- 
ers  Lo  the  report  of  the  viewers  assessing  their 


propertta  therefM-,  said  dty  appeals.  Ai 
ed. 

WUUam  D.  Crocker,  City  SoL,  for  appel 
W.  O.  OUmore,  for  appelleoL 

McCOLLUH,  J.  The  only  perceptible 
fercnce  between  City  of  Brie  v.  Bussell 
Pa.  8t  884.  28  Atl.  HOC.  and  the  case  at 
is  tbBt  In  the  formw  the  sewer  was  lo< 
and  constmcted  by  the  municipality  at  th 
pease  of  tiie  abutting  property  owners,  ^ 
in  the  latter  the  sewer  was  located  and 
itmcted  by  the  mnnidpallty  at  Its  owi 
penae.  In  City  of  Brie  v.  Russell,  the 
nldpality,  having  reconatructed  the  se 
sought  to  charge  the  cost  of  reconstroi 
opon  the  propertlee  abutting  thereon.  It 
beld  that  this  was  not  admissible,  and  the 
sons  given  for  so  holding  were  stated  la 
opinion  filed  in  the  case.  The  rule  or  ] 
ciple  estaUlshed  by  the  decision  in  Hami 
V.  Philadelphia,  65  Pa.  St  146,  In  regar 
the  repaving  of  a  street,  was  applied  to 
reconstruction  of  a  sewer  properly  chars 
Ized  as  a  part  or  constituent  of  the  gei 
syston  of  sewerage  estabUsbed  by  the 
nlclpallty  for  the  promotion  of  the  con 
lence  and  health  of  its  inhabitants^  The 
tentlon  In  the  case  at  bar  relates  to  the  n 
atmctfon  of  a  aewer  located  and  constn 
by  and  at  the  expense  of  the  mnnldpalit 
1868.  It  was  a  brick  sewer,  about  four 
In  diameter,  and  laid  "In  West  Ttilrd  st 
westwardly  from  Hepburn  street  to  anc 
yond  Walnnt  street  a  distance  of  alx> 
half  a  mile."  It  was  Intended  and  use 
carry  otf  surface  water  and  bouse  aewagf 
was  a  main  sewer,  and  the  size  of  it  wai 
reduced  or  materially  enlarged  by  the  n 
Btruction.  According  to  the  testimony  ol 
dty  engineer,  there  were  at  least  2ft  ] 
erties  on  West  Third  street  connected 
the  old  sewer.  The  particular  benefits  d 
ed  by  the  abutting  properties  from  the 
structton  of  this  sewer  In  1868  were  re 
ed  by  them  on  Its  completion.  As  pertlne 
this  point  ve  quote  the  following  frouc 
clear  and  concise  opinlcm  of  ttie  learned  j 
of  the  court  below:  "A  sewer  onoe  const 
ed  gives  to  the  abutting  prc^Mrty  ownei 
ery  bmeflt  and  advantage  that  a  sewer  t 
him  over  the  general  public.  The  bei 
thereafter  derived,  dther  from  repairin 
reconstructing  the  same,  are  only  such  e 
enjoys  In  common  with  tbe  public.  To  s 
an  assessmont  on  the  abutting  propertit 
such  case  would  be  to  levy  a  tax  on  the  i 
ers,  not  for  a  local  Improvement  but  for  I 
fits  derived  by  the  public,  In  which  be 
not  participate  or  derive  any  benefit  oi 
vantage  beyond  that  he  would  have  In 
mon  with  all  other  citizens." 

We  have  failed  to  discover  any  fact  oi 
cumstance  In  this  case  which;  aside  fron 
difference  referred  to  in  the  first  seni 
of  our  opinion,  distinguishes  It  from  Clt 
Erie  T.  RusselL  But,  as  It  is  well  settle 
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Hat  dedatons  of  tbli  court  that  tbe  iwTlnc  ot 
■a  ttreet  by  the  manlelpallty  st  Its  own  ez- 
pense  aa  effect oaliy  reHeves  the  atrattlog 
property  ownen  from  taxation  fxa  reparliig 
ae  their  parmentB  of  asacawnenf  for  paT- 
iug  do,  tbe  difference  Is  uaimportant  WU- 
llamsport  Olty  t.  Beck,  128  Pa.  St  147.  IS 
AtL  828;  Oreenebnis  Boronth  t.  lalrd,  188 
Fa.  8t  6BS.  21  AtL  96;  HazTlsbms  t.  Sesol- 
tanm.  lU  Pa.  Bt  173,  24  AtL  1070;  Bayer  t. 
Seadinc  Olty,  m  Pa.  St  186,  24  AtL  1079; 
and  City  of  Pbiladelpbla  t.  Wrtdlwiian.  169  Pa. 
St.  452,  82  AtL  689.  We  see  no  substantial 
vromd  for  holding  that,  while  the  paving  of 
a  street  by  the  mnnldpaUty  at  Ita  own  ex- 
pense reUevea  an  abutting  luroper^  owner 
from  taxation  for  raring  the  street,  tbe  con- 
atruetlon  of  a  sewer  by  the  mmUcl{»ality  at 
ita  own  cost  leavea  him  subject  to  taxation 
for  recoBStroctkm  of  tbe  sewer.  Jodgmeat 
afllrmed. 


In  re  ROBB. 
(SopreiBC  Court  ot  PennsylTsnla.   Oct  2S, 
1898.) 

CuTioBAKi— Scops  or  Iir«DiaT. 
The  scope  of  inquiry,  in  certiorari,  exteods 
to  a  mere  inBoectioD  of  the  record  to  determine 
whether  the  lower  court  has  exceeded  its  pow- 
«n  or  groBs^  abused  its  discretton.  The  conrt 
cannot  laqulre  whether  tbe  jodgment  of  the 
lower  court  on  the  whole  case  was  correcL 

Certiorari  to  review  decree  of  tbe  conrt  of 
common  pleas  in  the  matter  of  the  nomina- 
tion of  John  S.  Robb,  Sr.,  for  judge  oC  com- 
mon pleas  No.  3  of  Allegheny  county.  De- 
cree affirmed,  and  writ  dismissed. 

W.  B.  Bodgers  and  J.  M.  Stoner,  for  peti- 
tioner, Robb.  Robert  Snodgrass,  for  respond- 
«nt 

PKR  CimiAM.  The  nomination  certificate 
In  this  case  was  filed  under  the  act  of  June 
1(^  189S,  as  amended  by  that  of  July  9,  1887, 
known  as  the  "Batet  Ballot  Law."  The  ju- 
risdiction of  the  Judges  of  the  court  at  com- 
mon pleas  of  Dauphin  county  on  the  excep- 
tions to  tbe  form  and  Talldlty  of  the  certifi- 
cates filed  with  the  secretary  of  the  common- 
wealth is,  by  the  act,  exduslre  and  final,  and 
no  appeal  to  this  conrt  Ues  from  their  decrees. 
This  Is  conceded  by  counsel  for  the  candidate. 
But,  viewing  the  proceedings  before  na  as  a 
certiorari,— a  writ  which  removes  the  refr 
ord  of  tbe  lower  court  into  this  court  for  re- 
view,—there  is  no  question  as  to  our  jurisdic- 
tion. In  fact,  counsel  for  the  objectors  to 
the  certificate  concede  our  jmlsdlction  In  this 
form  of  proceeding.  Nor  could  It  be  denied 
under  the  several  acts  of  assembly  and  the 
constitution  of  this  commonwealth.  But  the 
scope  at  our  Inquiry  In  this  form  Is  very  lim- 
ited. It  extends  to  a  mere  Inspection  of  the 
record,  to  determine  wheUior  the  lower  court 
has  ucceeded  Its  powers,  or  hns  grossly  abus- 
ed the  discretion  couftrred  by  the  statute. 


W»  has  be«i  so  concUidvely  settled  re- 
peated dedahms  tiiat  It  would  be  a  waste  of 
time  to  discuss  the  subject  And  concede,  as 
argued  by  the  candidate's  counsel,  that  we 
may  look  Into  the  o^nJon  of  the  judge  ot  the 
conrt  bdow,  to  ascertain  If  he  has  ouseeded 
hla  ^tutfHy  powers,  w  has  abuaed  the  dis- 
cretion reposed-  in  him,  that  opinion  only 
shows  affirmatlvaly  be  did  neither;  for  au- 
thtnity  to  Inquire  whethw  there  be  a  ptdltlcal 
party  such  aa  la  represented  In  the  certificate, 
and  whether  In  substantial  accord  with  Its 
own  rulea  the  certified  candidate  was  nomi- 
nated, is  given  by  the  statute  both  expressly 
and  by  necessary  Implication.  We  cannot 
go  further,  and  Inquire  whether  the  judgment 
of  tiie  court  bdow  on  tbe  whole  case  was 
correct  for  that  would  be  treating  tbe  certio- 
rari aa  an  a^eal,  wMumt  any  avthorlty, 
common  taw  or  atatntory,  so  to'  do.  The  rec- 
ord being  strictly  regular,  and  titere  being  no 
abuse  of  discretion,  the  decree  Is  afflrmed; 
and  the  writ  dlamisaed. 

8TBRRETT  and  WILLtAUS,  JJ.,  absent. 


KETSTONB  AXLE  00.  v.  LBYDA  et  aL 
(Supreme  Conrt  of  Pennsyiranla.   Oct.  81, 
1896.) 

Fabol  Evidesob  —  Wkittbs  CoimtAOts  —  Wit- 
MBBsm— Numbsr. 

1.  The  evidence  to  alter  or  overthrow  a 
written  affteement  must  be  clear,  precise,  and 
indubitable,  and  of  a  higher  degree  than  as  if 
the  aKreement  were  oral. 

2.  The  evidence  of  acTeral  defendants  Is  to 
be  treated  as  the  evidence  of  different  persons, 
in  considering  tbe  rule  requiring  more  than 
one  witness  to  Impeadi  the  terms  of  a  written 
contract. 

Appeal  from  court  of  common  pleas,  Bea- 
ver county. 

Action  by  the  Keystone  Axle  Company 
against  A  R.  Leyda  and  others  for  the 
breach  of  a  written  contract  executed  by  de- 
fendants to  subscribe  and  pay  for  a  specified 
amount  of  stoclc  in  plaintiff  corporation. 
From  a  judgment  tax  defendants,  plaintiff 
appeals.  Affirmed. 

W,  H.  8.  Thomson  and  A  P.  Marshall,  tor 
appellant  J.  Rankin  Martin,  John  BC  Bu- 
chanan, and  Wm.  A  McOonnel,  for  aroel- 
lees. 

PSR  CURIAM.  The  Instroctlona  of  the 
court  below  to  the  jury  as  to  the  khid  ot  tes- 
timony necessary  to  alter  or  overthrow  a 
written  agreement  were  strictly  correct,  and 
In  accord  ^th  our  decisions.  The  Jury  were 
told  several  times  over  that  the  testimony 
must  be  clear,  precise,  and  Indubitable,  and 
that  "It  requires  a  higher  and  greater  degree 
of  evidence  than  to  qnallfy  or  contradict  or 
change  a  pand  agreement."  The  defense 
consulted  also  In  part  ot  alleged  fraudulent 
misrepresentations  on  the  part  of  tho  persons 
who  Induced  the  defendants  to  sign  the  writ- 
Digitized  by  Google 


478 


41  ATLANTIC  BBPOBTBR. 


ten  agreement  There  were  five  defendants, 
and  all  of  them  testified  aa  to  both  branches 
of  the  defeoBe;  and  these  counted  not  as  one, 
but  aa  Ave,  Independent  witnesses.  This  was 
a  Bufflclent  compliance  with  the  role  that  re- 
quires more  than  one  witness  to  Impeach  the 
terms  of  a  written  contract  Pyroleum  Ap- 
pliance Co.  T.  Wllllamsport  Hardware  &  Stove 
Co.,  169  Pa.  St.  440,  32  AU.  458.  The  objec- 
tions to  the  testimony  of  these  witnesses  go 
to  tbeir  credibility,  and  not  to  their  competen- 
cy. There  was  no  error  in  the  answer  of  the 
court  to  the  plalntUTs  points,  and  the  as- 
signments of  error  must  be  dismissed.  Judg- 
ment affirmed. 


HOLLER  et  al.  r.  KEYSTONE  FIBRE  CO. 
et  al. 

(Supreme  Court  of  PennsylTanla.   Oct.  17, 
1898.) 

CoRPORiTioTT— Action  of  Dirkctohs — Fbaudd- 

hSST  AilSI9ItMESTB — PitBrBRSNOSS. 

1.  Thoneh  two  of  the  five  directors  of  a  cor- 
poration did  not  have  timely  notice  of  a  meet- 
ing at  which  an  asaigomeDt  of  its  ioterest  in  in- 
sarance  policies  on  its  property  wbb  authorized, 
yet,  none  of  its  officers  or  stockholders  hsTing 
subsequently  made  objection  thereto,  their  ac- 
quiescence must  be  accepted  as  a  TatificatioD 
of  it 

2.  A  corporation  as  well  as  an  IndiTldual 
may  prefer  one  creditor  to  anotbn  If  the  pref- 
erence is  honestly  made  to  secure  or  satuCy  a 
bona  fide  debt 

3.  A  director  of  an  insolvent  corporation  can- 
not by  his  own  vote,  obtain  a  preference  for 
his  cinim  against  the  corporation  over  claims 
of  other  creditors. 

4.  Attempt  of  a  director  of  an  inscdvent  cor^ 
poration  to  obtain  a  preference  is  not  fatal  to 

E references  theretofore  lawfully  given  him 
7  It. 

Appeal  from  court  of  common  pleas,  Mon- 
roe connty. 

Bill  by  Joseph  Holler  and  another,  part- 
ners as  Moller  &  Scbnmann,  and  others,  Judg- 
ment creditors  of  the  Keystone  Fibre  Com- 
pany, against  It  and  others,  to  enjoin  the  pay- 
ment of  money  to  assignees  named  In  an  as- 
signment. Decree  for  defendants.  Plain- 
tiffs appeal.  Affirmed. 

John  B.  Williams  and  A.  Mitchell  Palmer, 
for  appellants.  John  B.  Storm,  Charles  B. 
Staples,  and  Wilton  A.  Erdman,  for  appellees. 

McCOLLUM,  J.  The  appellants  have  Judg- 
ments against  the  Keystone  Fibre  Company 
amounting  to  $1,092.83,  exclusive  of  Interest 
and  costs,  which  Judgments  they  obtained  In 
September  and  October,  1894.  On  the  23d  of 
November,  18&4,  the  company's  plant  was 
partially  destroyed  by  flre.  Tliere  were  then 
eight  policies  of  insurance  on  the  plant  ag- 
gregating $13,500,  which  were  issued  In 
March  and  April,  1894,  for  the  term  of  one 
year,  and  each  of  the  policies  bore  the  fol- 
lowing indorsement:  "Loss,  if  any,  payable 
as  interest  may  appear,  first  to  B.  W.  Reyn- 
olds, trustee  for  the  bondholders."  On  the 
24th  of  November,  1804,  the  appellants  Issued 


attachments  in  execution  on  their  respec 
Judgments.  The  attachments  were  doly  s 
ed,  and  the  Insurance  comtnnlea  were  s 
moned  aa  garnishees.  Before  the  at& 
ments  were  served,  the  Keystone  Fibre  C 
pany  made  an  assignment  of  Its  Int^res 
the  policies  to  Its  bondholders  and  other  c 
Itors  named  therein.  The  most  Importan' 
not  the  only,  que8tl<m  presented  on  this 
peal  Is  whether  the  assignment  la  valid, 
appellants  claim  that  It  la  not,  because 
they  allege,  It  was  not  authorized  at  any  n 
lar  or  duly  called  special  meeting  of  the 
rectors  of  the  company,  and  because,  as  1 
further  allege  It  Is  a  fraud  upon  the  c 
itors  of  the  company  who  are  not  nai 
therein  as  assignees.  The  learned  nHirt 
low  found  as  a  fact  that  two  of  the  five 
rectors  of  the  company  did  not  have  tin 
notice  of  the  meeting  at  which  the  ass 
ment  was  authorized,  and  held  that  on 
ground  It  was  voidable;  but  held  also  thai 
no  officer  or  stockholder  of  the  company 
made  any  objection  to  it,  their  acquiesce 
must  be  accepted  as  a  ratification  of  it 
cited  Gordon  v.  Preston,  1  Watts,  885. 
authority  for  Its  conclusion  respecting 
first  objection  made  to  the  validity  of  the 
signment   In  this  conclusion  we  concur. 

The  objection  that  the  assignment  Is 
fraud  of  the  creditors  not  named  in  It  ' 
not  sustained  by  the  court  below,  becaus 
corporation,  aa  well  as  an  Individual  or 
partnership,  may  prefer  one  creditor  to  an< 
er  If  the  preference  Is  honestly  made  to 
cure  or  satisfy  a  bona  fide  debt  and 
cause,  further,  the  assignment  furnishes 
basis  for  an  Inference  of  actual  fraud 
the  preference  given  In  this  case.  No  attei 
was  made  by  the  appellants  to  show  ad 
fraud  in  the  transaction,  and  the  « 
found  from  the  evidence  that  It  was  not  p 
cnt  It  is  not  alleged  that  the  asslgnm 
waa  Intended  to  secure  the  payment  of  fra 
ulent  claims,  or  that  any  assignee  Dame(3 
It  demanded  payment  of  or  has  such  a  cla 
and  It  Is  conceded  by  the  appellants  that 
Insolvency  of  the  company  is  not  a  bar  U 
abridgment  of  its  right  to  prefer  one  cred 
to  another. 

The  fund  for  distribution  is  (2,910.95,  an 
Is  the  balance  remaining  In  the  bands  of 
W.  Reynolds  (trustee  for  the  bondholders 
"attorney  in  fact  of  all  the  parties  clain] 
the  insurance  moneys")  after  paying  the  b( 
holders  and  other  creditor  or  creditors  sei 
ed  by  the  mortgage  and  the  indorsements 
the  Insurance  policies.  The  learned  court 
low  held  that  the  fund  was  applicable  to 
debts  still  due  from  the  company  to  the  ; 
sons  named  In  the  assignment  and  tha 
was  not  sufficient  to  satisfy  all  these  de 
Assuming  that  this  view  Is  correct.  It 
lows  that  each  creditor  named  in  the  ass 
ment  and  having  an  unsatisfied  claim.  Is 
titled  to  a  pro  rata  share  of  the  fund.  : 
the  appellants  contend  that,  aa  Friable 
Decker  were  at  tlw  vedal  meeting,  and 
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of  the  tfaree  directors  who  TOted  f or  tiie  as- 
sisnment,  tbey  acquired  no  preCerence  hs  It 
We  tblnk  dils  contention  !■  sound.  No  eaae 
liaB  come  nnder  onr  notice  In  whldi  a  director 
and  credltOT  of  an  InwATent  corporation  baa 
been  allowed  hit  own  vote  to  obtain  a 
Iireference  t<a  bla  claim  orer  the -claims  of 
other  creditors.  The  weight  of  authority  >n 
tbla  country  Is  certainly  against  such  a  pref- 
erence. We  therefore  hold  that  Decker,  as  a 
judgment  creditor  of  the  company,  did  not 
acquire  a  preference  by  the  assignment  orer 
the  Judgment  creditors  who  are  the  app^- 
lants  Id  this  case.  The  assignment  was  not 
necessary  for  the  protection  of  Fristde,  be- 
cause his  only  claim  against  the  company  was 
aa  a  bondholder;  and  the  hondhtdders,  as  we 
hare  seen,  were  protected  by  the  mortgage 
and  the  Insurance. 

We  cannot  sustain  the  contention  of  the  ap- 
pellants that  the  unsuccessful  attempt  of 
Decker  to  obtain  a  preference  by  the  assij^n- 
ment  la  fatal  to  the  preferences  lawfully  creat- 
ed and  conferred  by  It.  If  the  sum  for  dis- 
tribution was  more  than  sufficient  to  satisfy 
the  lawfully  preferred  debts,  we  would,  in 
aecordflDce  with  the  Tiews  herein  expressed, 
reverse  the  decree  appealed  from,  but,  as  the 
fund  Is  primarily  applicable  to  such  debts, 
and  the  court  below  has  found  as  a  fact  that 
It  Is  Insnfflclent  to  satisfy  them,  there  Is  no 
occasion  or  ground  for  a  reversal  Decree  af- 
firmed, and  appeal  dismissed,  at  the  cost  of 
the  appellants. 


SMITH  T,  HOLMESBURG.  T.  ft  F.  BLBC- 
TRIO  Ey.  CO. 
(Supreme  Court  of  Pennsylvania.  Oct.  17, 
189a) 

Trollbt  Cina— tSzoKSBiVB  Bpbbu— Etidsxcb. 
Verdlet  should  be  directed  for  defendant 
in  an  action  azeinst  a  itreet-railway  company 
by  one  whose  norse  was  frightened  by  a  trot- 
ley  car,  the  negligence  alleged  being  the  ex- 
cessive speed  of  the  car,  and  his  testimony 
that  it  was  "not  lesa  than  15'milea  an  boor,"  be- 
iug  a  niptv  guess,  and  his  further  testimony  that 
not  till  the  car  was  alongside  the  horse  did  it 
turn  into  the  gutter,  and  that  it  then  backed 
agaiuft  the  car,  showing,  as  testified  by  de- 
fendant's witnesses,  that  the  car  was  running 
slowly. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  John  P.  Smith  against  the 
Holmesborg.  Tacony  ft  Frankford  Electric 
Railway  Company.  Judgment  for  plaintiff. 
Defendant  appeals.  Reversed. 

Henry  F.  Walton,  for  appellant  Joseph  T. 
Taylor  and  Benjamin  F.  Hughea,  for  appellee. 

MeCOLI-UM,  J.  In  the  court  below  the 
plalntior  obtained  a  judgment  of  $5,000  for  an 
injury  be  attributed  to  the  excessive  and  un- 
lawful speed  of  a  trolley  car.  It  seems  that 
on  the  ISth  of  October,  1896,  he  "was  driving 
a  horse  attached  to  a  cart  In  which  he  was 
riding"  northwardly  on  the  railway  track  on 


State  street  On  seeing  the  car  approaching 
from  the  direction  In  which  he  was  driving, 
be  crossed  the  track,  and  drove  along  the 
west  side  of  It,  In  the  same  dlrectkm  as  be- 
fore. When  the  car  was  within  76  or  100 
feet  of  him  his  horse  appeared  to  be  frighten- 
ed by  It.  and  commenced  pmnting  and  shybig. 
The  plalBtlfl  testified  that  as  the  car  came 
down  to  him  the  horse  "flew  around  into  the 
gutter,**  and  then  **the  horse  flew  back,  and 
the  car  struck  the  cart  as  the  horse  flew 
back.'*  He  also  testified  that  the  speed  of  the 
car  was  not  "less  Oian  15  miles  an  hour."  and 
that  when  the  cart  and  car  collided  he  waa 
thrown  over  the  side  of  the  former  to  the 
ground,  and  received  the  Injury  of  which  he 
complains.  There,  was  no  corroboration  of  his 
testimony  hi  regard  to  the  speed  of  the  car. 
As  the  n^Ugence  alleged  In  the  statement  of 
his  elfdm  was  the  running  of  ttxe  car  at 
very  rapid  and  unlawful  rate  of  speed,"  and 
as  there  was  no  presumption  of  negligence 
arising  ^m  the  accident  It  was  essential  to 
the  maintenance  of  his  suit  that  he  should 
establish  It  by  competent  evidence.  He  com- 
pletely failed,  however,  to  prove  the  negli- 
gence charged  In  his  statement  A  mere 
guess  or  conjecture  respecting  the  rate  of 
speed  was  not  sufficient  to  estaUteh  It,  and 
this  was  an  his  testimony  In  regard  to  It 
amounted  to.  The  learned  Judge  of  the  court 
below,  recognhdng  the  Insnfflclaicy  of  the  tes- 
timony In  this  respect  instructed  the  Jury 
that  It  was  a  pnre  guess,  and  not  enough  to 
convict  the  defendant  of  running  Its  car  at  an 
unlawfnl  speed.  The  plaintltTs  own  descrip- 
tion of  how  the  collision  occurred,  and  of  the 
consequences  of  ft,  was  not  suggestive  of  the 
high  rate  of  speed  charged  In  his  statonent 
According  to  his  own  account  of  the  occur- 
rence, It  was  not  until  the  car  was  alongside 
of  the  horse  that  the  latter  turned  Into  tiie 
gutter,  and  suddenly  backed  the  cart  ^Inst 
or  Immediatdy  In  front  of  the  former.  The 
promptness  with  which  the  car  was  stopped 
when  the  horse  turned  and  backed  the  cart 
as  above  stated,  dearly  showed  that  it  was 
running  slowly,  and  the  chai^  that  it  was 
run  recklessly,  and  In  disregard  of  the  rights 
and  safety  of  the  plaintiff  or  other  persons 
driving  on  the  adjoining  highway,  has  not  a 
scintilla  of  evidence  to  support  It.  In  YIngst 
V.  Railway  Co.,  167  Pa.  St.  438,  31  Atl.  087, 
the  plalntttr's  horse  was  frightened  by  a  trol- 
ley car  coming  from  the  direction  In  which 
she  was  driving,  and  the  alleged  rapid  run- 
ning of  the  car  was  the  alleged  cause  of  the 
fright  The  consequences  of  the  fright  of  the 
horse  were  the  upsetting  of  the  wagon  and 
tbe  Injury  to  the  plaintiff.  The  difference  be- 
tween the  Yingst  Case  and  the  case  before  us 
Is  that  iu  the  former  the  wagon  was  not  back- 
ed against  or  Immediately  In  front  of  the  car 
as  tbe  cart  was  In  tbe  latter.  The  difference 
Is  not  material,  because  In  each  case  the  fright 
and  action  of  the  horse,  and  not  the  negli- 
gence of  the  defendant,  was  the  cause  of  the 
accident  Yingst  v.  Railway  Co^^b  not  quail- 
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fled  by  Lenkner  r.  Traction  Co.,  179  Pa.  St. 
4S6,  86  AtL  228.  or  by  Haulon  t.  Road  Co., 
182  Fa.  St.  115.  37  AU.  »iX  nor  Is  It  Inconsist- 
ent wltb  Ehrisman  t.  Railway  Co.,  150  Pa. 
St  180,  24  AtiL  C!)0.  Tbe  casda  cited  as  quaU- 
<ylng  or  Inconslatent  wltb  it  vere  caeea  in 
which  persons  were  Injured  In  crossing  a 
railway,  or  the  fright  of  tbe  borse  was  the 
result  of  tbe  misctmduct  of  the  defendant's 
employ^  In  running  its  earn.  In  the  Ttngst 
Case  there  was  evidence  that  the  driver  sig- 
naled and  called  to  the  motorman  to  stop  the 
car,  while  In  tbe  case  at  bar  no  such  request 
was  made.  Manifestly  it  was  not  anticipated 
by  tbe  plaintiff  or  tbe  motormui  that  tbe 
borse  would  bade  tbe  cart  against  or  In  front 
of  tbe  car.  Tbe  motorman,  however,  testified 
that,  OD  discovwlng  tliat  the  borse  was  fright- 
ened, be  shut  off  the  pown,  and  applied  the 
brake:  that  the  car  was  under  control,  and 
"just  merdy  crawling  along,"  when  the  borse 
suddenly  turned  round,  and  backed  the  cart 
against  It  His  testimony  was  fully  sustain- 
ed by  that  of  the  oondiMtor,  and  the  testl- 
mony  of  the  three  mounted  iwUoemeu  who 
were  approaching  and  nea^  to  the  scene  of  the 
accident  at  the  ttnw  of  its  occurrence.  Xbe 
policemen  were  Intell^ent  awl  entirdy  disin- 
terested witnesses,  and  their  testimony  was 
clear,  Impartial,  and  ccmvindng.  It  tfiowed 
that  tbe  car  was  moving  at  a  very  low  rate  of 
speed,  and  that  tbe  sudden  and  unexpected 
taming  and  backing  of  the  horse  was  tbe 
cause  ot  tbe  collision.  There  is  no  material 
dlscr^tancy  between  It  and  the  plaintUTs  tes- 
timony, aside  from  bis  wild  guess  rejecting 
tbe  speed  of  tbe  car.  The  plaintUr  bavins 
failed  to  establteb  tbe  negUgence  charged  in 
the  statement  of  bis  cialm,  the  court  sliould 
have  Instructed  tbe  Jury  to  find  for  the  de- 
fendant We  therefore  sustain  tbe  seventh 
aselgnm^t.  In  this  view  of  the  case,  tbe 
other  assignments  need  not  be  discussed  or 
«oiisid«nd.  Judgment  MTsrsed. 


Appeal  of  KITCHKN. 

(Supreme  Court  of  Pennsjivaoia.   Oct.  17, 1866.) 

KWraian— Co^VLicniro  CLiiMs  of  AMroNsaft— 
EviDBiroi—TaAXSACTioMs  wrra  DacBDaMT. 

1.  W.,  who  daims  ander  a  written,  recorded 
mortage  from  E.,  made  sfter  the  assinmeiit 
of  B.  for  benefit  of  creditMi,  is  entitled,  as 
against  S.,  who  claims  nnder  an  oral  assign- 
meat  from  B.  prior  to  his  assignment  for  bene- 
it  of  creditors,  to  have  8.  pat  to  proof  of  the 
lawfulaeas  of  his  donand;  20  years  having 
elapsed  since  the  assignment  for  creditors,  the 
estate  of  the  insolvent  having  been  settled  and 
tbe  assets  distributed,  and  neither  the  assignee 
for  creditors  nor  the  creditors  having  asserted 
any  ownership. 

2.  Under  Act  June  11.  1891.  declaring  that, 
though  a  party  to  a  contract  in  action  be  dead, 
the  survivor  may  testify  to  matters  occurring 
between  the  contractlDg  parties  in  the  life  of 
the  deceased,  if  such  matters  occurred  In  the 
presence  of  others  living,  a  witness  having 
testified  to  being  present  at  the  time  of  an  hI- 
taged  parol  assignnwnt  «<  a  mortgage  to  de- 
craent.  and  to  what  was  done  and  said,  the 
nll^gpfi  D^HiKiior  may  give  his  veraion  of  the 
transaction. 


AMKal  from  court  of  coomon  pieas, 
county. 

John  Swavely,  proceeding  In  tbe  a 
UatHy  C.  Brumbach.  trustee,  obtainei 
meat  on  a  mortgage  given  to  tbe  lai 
Adam  Jobnaon.  WUUaiB  F.  Kitchen  ti 
taloed  a  .rule  on  Swavely  to  show  caw 
the  Judgment  should  not  be  marked 
uaSk  Froaa  decree  discharging  Um 
Kitchen  avpcalB.  Beveraed. 

RoUiennri  ft  Manger  and  Rlchmc 
Jwes,  for  appdlant  8.  H.  Mcndh 
Qyms  O.  Dor,  tor  a^idlee. 

DBAM,  J.  Adam  Johnson  eneated  i 
Itrerea  to  If abty  C  Bmmbacb,  as  teat 
Us  wite.  Mu7t  >■  mortgage  on  land  In 
tewn^lp,  Berka  omnty.  It  mu  coat 
tot  tbe  payment  of  ^.300  at  hie  death 
oat  Interest  The  wife  AM  before  H 
band,  having  Urst  made  a  wiB  beqai 
tbe  mortgage  to  ber  trottee,  Blabry  C. 
bacb,  of  wblcb  will  she  appointed  h 
ecntM.  On  January  29.  1874.  Brombg 
signed  ibe  mortfase.  Cor  a  TahiaUe  era 
tlon.  to  Dr.  B.  C.  Kltdkcn,  bis  belrs  i 
Blgns,  which  assignment  was  dnly  n 
Febniai7  «.  1874.  Od  October  24, 
Klteben  assigned  tte  mortfi«e  to  01 
Filbert  and  George  K.  Lorab,  which 
mMit  inia  recorded  October  94,  1871 
titey  on  Uardi  19,  1881,  doly  asslgnc 
William  V.  BStdien,  Oils  appellant,  wt 
signment  was  duly  recorded  April  2t 
On  April  4.  1891.  Jobnson,  the  moi 
died,  and  by  Its  terma  tbe  money  sect 
the  mortgage  became  payable.  At 
stance  of  John  Swavely,  on  Mardi  2i 
a  scire  fadaa  was  Issued  on  the  mc 
Swavely  alleged  that  Dr.  B.  a  Kltch 
first  assignee,  under  BrnmbBch,  b^ 
valuable  consideration,  on  20th  Da 
1875,  assigned  It  by  parol  to  Jeremlab 
cr;  that  on  tbe  2ad  December,  two  dayi 
after.  Weaver  made  an  assignment, 
tbe  insolvent  laws,  of  all  bla  estate,  la 
tbe  mortgage,  for  the  benedt  of  bis  ci 
and  that  bis  assignees  cn  the  lOtb  • 
f<dIowlQg  had  sold  tbe  same  at  pott) 
to  him  (Swavely)  for  tbe  price  of  $875, 
sum  he  paid  to  them  In  cash,  and  tl 
ilvued  to  him  a  written  assignment 
mortgage  on  February  12,  1881,  wbi< 
doly  recorded  April  80,  1885;  that 
date  of  tbe  assignment  tbe  assignees  b 
delivered  to  him  tbe  origlaal  nac 
aaiming,  therefore,  to  be  the  owner, 
ceeded,  in  the  name  of  Brumbach,  for  : 
to  trial  on  the  scire  facias  which  ha 
served  on  Johnson's  administrators. 
May  term,  1896,  recovered  a  verdic 
Ham  F.  Kitchen,  the  last  assignee 
mortgage,  appeared  at  the  trial,  and 
Swavely's  right  to  sue  thereon;  but  flii 
being  of  opinion  the  latter  could  use  tl 
title  of  Brumbach  to  obtain  Judgmei 
that  the  only  defense  the  ftdmlnh 
could  set  np  was  payment,  directed  a 
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for  plalntur,  leaving  the  rights  ot  the  re- 
qiectlve  claJmanta  to  be  determUied  after- 
wards. Swavely  then  had  Judgment  entered 
on  the  verdict,  and  directed  execution  to  be 
Issued*  when  Brwubach  presented  bis  peti- 
tion, averring  the  whole  proceeding  was  with- 
out his  knowledge  or  consent;  that  the  real 
owner  of  the  mortgage  was  William  F. 
Kitchen,  who  derived  title  by  regular  asslgn- 
nwDt  through  him.  The  court  decided  he  was 
m.  mere  dry  trustee,  and  had  no  right  to  iatex- 
fere,  and  directed  the  sheriff  to  proceed  with 
the  levari  fadas  Issued  by  Swavely.  Then 
WUUam  F.  Kitchen  again  came  with  bis  pe- 
tition, reciting  his  title  as  before  noticed,  and 
praylog  the  court  to  set  aside  Swavely's  ez- 
ecatfon,  and  mark  the  Judgment  to  his  use. 
On  thla  the  court  awarded  a  rule  on  Swavely 
to  show  cause  why  the  prayer  should  not  be 
gnmted,  and,  on  hearing  of  the  rule,  awarded 
an  issue  to  determine  the  ownership  of  the 
mortgage  as  between  Kitchen  and  Swavely. 
At  the  trial  of  this  Issue  the  court  decided 
that  the  only  Question  of  fact  disputed  was 
"whether  or  not  on  December  20,  1875,  Dr. 
B.  C.  Kitchen  made  a  transfer  of  the  mortr 
gage  to  Jeremiah  Weaver,  which  Weaver  ac- 
cepted, and  which  was  sustained  by  the  pay- 
ment of  a  stipulated  valuable  consideration." 
On  the  evidence  as  presented,  the  Jury  found 
for  Swavely,  the  plaintiff,  leaving  open  only 
questions  of  law  arising  on  the  evidence, 
whidi  the  court  afterwards,  in  opinion  filed, 
dedded  favorably  to  Swavely,  plaintiff,  and 
discharged  the  rule,  granted  at  Instance  of 
Kiti^en,  to  show  cause  why  the  judgment 
should  not  be  marked  for  his  use.  From  tlut 
decree.  Kitchen  brings  this  appeal. 

The  only  questions  raised  by  the  errors  al- 
leged, demanding  notlee,  are  two:  What  le- 
gal conclusion  is  warranted  from  the  record, 
aa  between  the  warring  assignees,  Swavely 
and  Kitchen?  Did  the  court  err  In  rejecting 
the  testimony  of  Kitchen  hi  the  trial  ot  the 
Issue? 

The  practice  adopted  by  the  court  below 
to  settle  the  contention  between  the  parties 
•eems;  under  the  circumstances,  to  have  been 
the  best  one;  that  la,  to  have  judgment  tak- 
en In  faTor  of  the  mortgagee,  Brumbach,  and 
then  award  an  Issue  to  determine  the  fact 
by  a  Jury,  and  the  law  by  the  court,  be- 
tween the  two  equitable  claimants.  The 
form  of  the  proceeding  complained  of  by  ap- 
pellant is  not  Important,  if  it  was  adapted 
to  reach  the  Justice  of  the  case.  Bach  side. 
In  that  form,  had  opportunl^  for  full  bear- 
ing on  the  facts  and  law,  and  that  Is  all  the 
suitor  ought  to  ask.  If  the  court,  without 
the  intervention  of  a  Jury,  had  undertake 
to  pass  upon  and  find  the  facts  from  con- 
tradictory evidence,  wpellant  perhaps  might 
have  justly  complained;  but  he  was  heard 
before  a  jury  on  the  Issue  directed  by  the 
court,  and  be  could  bare  had  nothing  more  I>e- 
fore  the  same  tribunal  on  the  scire  facias. 
So  the  first  qoeetlon  is,  what  does  the  record 
■bow  as  to  the  ownership?   Both  parties 


claim  by  assignment,  beginning  with  £L  OL 
Kitchen.  Unquestionably  he  became  the 
owner  on  29th  of  January,  1874,  by  assign* 
ment  from  Brumtwch,  and  this  assignment 
was  duly  recorded;  and  he,  by  assignment 
duly  recorded,  dated  October  24,  1879,  trans- 
f^ed  it  to  Charlotte  Filbert  and  George  K. 
Lorah,  which  transfer  was  also  duly  re- 
corded; and  from  these  last'  it  passed  to 
William  F.  Kitchen,  this  cUlmant  But  in 
this  interval  between  January,  lli74,  and 
October,  1879,  to  wit,  on  Deceml>er  24,  1875, 
B.  C.  Kitchen  made  a  general  asfdgnment  of 
all  his  estate,  for  the  benefit  of  creditor^ 
to  George  K.  Lorab;  and,  though  not  sjMd- 
fied  In  the  description  of  the  assigned  prop- 
erty, this  mortgage  If  the  ownership  was 
still  In  E.  a  Kitchen,  passed,  by  the  general 
terms  of  the  deed,  to  Lorah.  But  Swavely 
asserts  that  the  ownership  was  not  then  In 
Kitchen,  because  two  days  before,  on  20tli 
December,  1876,  he  had  assigned  It  by  paroS 
to  Jeremiah  Weaver,  under  whom  he  claims. 
As  before  noticed,  B.  G.  Kitchen,  as  if  he 
had  not  made  an  assignment  for  benefit  of 
creditors,  and  was  stiU  the  owner  of  the 
mortgage,  assigned  It  on  October  24,  1879,  to 
Charlotte  Filbert  and  Geoi^e  K.  Lorah,  who 
assigned  to  William  F.  Kitchen,  this  defend- 
ant Weaver,  under  wliom  Swavely  clain^, 
made  an  assignment  fw  benefit  of  creditor^, 
and  his  assignees  transferred  to  Swavely, 
the  appellee.  The  record,  as  held  by  the 
learned  judge  of  the  court  below,  shows  a 
defect  In  W.  F.  Kitchen's  title,  for  It  shows 
a  prior  assignment  of  the  mortgage  to  Lo- 
rah, assignee  for  benefit  of  creditors.  But 
this  establlahes  no  right  la  Swavely,  for  U 
shows  np  title  In  him  at  all.  We  do  not  con- 
cur In  holding  the  extreme  consequences  In- 
dicated by  the  learned  judge  of  the  court 
below;  that  is,  that  the  defect  deprived  the 
defendant  of  any  standing  as  a  suitor.  It 
was  20  years  after  the  assignment  to  Lorah 
for  benefit  of  creditors  that^  Swavely  pro- 
cured a  judgment  In  the  name  of  the  legal 
owner  on  the  mortgage.  In  all  these  yeaxs, 
neither  the  assignee  nor  creditors,  so  far 
as  appears,  made  any  assertion  of  ownership. 
It  stood  open  on  the  record,  assigned  to  K. 
O.  Kitchen.  The  estate  of  the  Insolvent  had 
been  settled,  and  the  assets  distributed. 
While  this  lapse  of  time  would  not  of  itself, 
warrant  a  presumption  of  reconveyance  to 
the  assignor,  that  fact  with  other  corrob- 
orating circumstances,  such  as  the  accept- 
ance by  one  of  the  assignees  of  a  subsequent 
assignment  to  himself,  would  have  been  evi- 
dence from  which  the  jury  might  have  so 
presumed.  This  much  we  may  say:  That 
one  holding  by  assignment  from  E.  C.  Kitch- 
en has  at  least  a  color  of  title  snfflclent  to 
give  him  a  right  to  demand  of  another, 
claiming  the  mortgi^,  that  he  should  es- 
tablish by  competent  evidence  bis  right  If 
Lorah,  the  assignee  of  B.  C.  Klteben,  haid 
been  ruled  to  come  In  as  a  party  to  the  Is- 
su^  and  had  disclaimed  ownership  or  de- 
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firalted  In  KppBBxancB,  ihli  betnv  u  eqattep 
ble  pToceedlng,  the  rlgbti  of  all  parttea  would 
hate  been  detennlned.  As  tbe  Issue  stood, 
bowerer,  assignee  Lorab's  ilgbt  Is  not  in- 
duded,  for  be  ma  not  a  party*  Notwltb- 
■tanding  tbe  absence  of  Lorab,  tbe  rigbt  of 
Wnilam  F.  Kltcben,  as  against  Bwarelr,  to 
be  beard,  conld  not  be  denied.  It  was  bla 
rlgbt  to  donand  tbat  tbe  bitter  be  put  to 
proof  of  tbe  lawfidness  of  bis  demand;  for. 
as  tbe  record  stood,  he  was  a  stranger  to 
SL  0.  Kltcbeu's  title,  under  wblcb  botb  par> 
ties  claimed.  This  brings  ns  to  tbe  qma- 
tlon  raised  by  the  second  asslgnmmt. 

Swavely  arerred.  and  offered  evidence 
tending  to  prove,  that  on  December  20,  1S76, 
B.  a  Kitchen  broQgbt  tbe  mortgage  to  Jere- 
miah Weaver's  boose;  laid  It  on  tbe  table 
DK  tbe  room  tai  which  Weaver  and  two  otber 
persons  were  present;  said,  "Here  Is  some- 
tUng  towards  what  yon  have  done  for  me," 
or  "towards  my  Indebtedness,"  or  sometiilng 
mce  that;  and  departed,  leaving  tbe  mort 
gage  there.  There  was  a  writing  at  some 
time  given  Ify  Weaver  to  E,  G.  Kitchen  ao- 
knowle^ng  tbe  receipt  on  December  20, 
1875,  from  E.  C  Kitchen,  of  tbe  mortgage, 
rained  at  91,200,  and  concluding  with  a 
promise  to  "allow  tbe  said  B.  0.  Kltcben 
fl,200  for  the  ssme."  Tbls  was  followed 
by  testimony  Hut  Weaver  bad  become  ac- 
etanmodatlon  indorser  for  B.  O.  Kltcben  for 
a:  considerable  amonnt;  that  the  mortgage 
remained  In  Weaver's  custody;  that  It  was 
thclnded  as  part  ot  the  assets  of  Weaver's 
assigned  estate,  and  omitted  from  the  In- 
ventory of  B.  0.  KItcben's  assigned  estate; 
snd  tbat  tbe  payments  ont  of  Weaver's  ea- 
taje  on  account  of  Indorsements  of  B.  C 
E3tcben*s  notes  exceeded  11,200:  and  final- 
ly the  evidence  as  to  tbe  failure  of  Weaver's 
iQslgnees  to  sell  the  nunrtgage  for  a  num< 
ber  of  years,  B.  C.  Kltchoi's  assignment  of 
a  ta  1879,  and  Its  sale  by  Weaver's  assignees 
tOL  Swarely.  The  testimony  of  D.  B.  Uau- 
ger  bad  already  been  offered  on  part  ot 
Idatntlff.  and  admitted.  He  testlfled  to  the 
parol  aarignment  of  the  mortgage  by  B.  O. 
Kitchen  to  Weaver  on  20th  December,  1876, 
tasH  to  having  beard  all  that  was  said.  Then 
defendant  called  B.  a  Kitchen  to  prove  Just 
what  took  place  at  that  time,  for  tbe  pnr> 
pose  of  showing  there  was  no  absolnte  trans- 
fer by  parol  to  Weaver.  On  plaintiff  object- 
Ing  that  the  witness  was  Incompetent,  be- 
cause Weaver,  the  other  party  to  the  con- 
tract, was  dead,  tbe  court  rejected  him. 
We  think  this  "wax  error,  and  tbat  B.  0. 
Kitchen,  so  far  as  appeared  by  tbe  record 
and  otherwise,  was  competent  Both  parties 
claimed  B.  C.  Kltcben  bad  no  Interest  Plain- 
to  rested  bis  claim  on  an  averment  and  evi- 
dence that  the  witness  bod  parted  with  every 
cent  of  Interest  in  the  mortgage  to  Weaver 
^  years  before  the  suit  The  defendant 
dalmed  that  he  bad  passed  absolutely  all 
bis  Interrat  to  Charlotte  Filbert  and  Lorab 
tit'  eariy  as  1878.  It  was  not  a  colorable  re- 


lease or  exttngnlabment  of  fattens^  enc 
at  ttane  of  trial  to  qaallfy  blm  as  a  wit 
as  In  Darragb  v.  Stevenson,  188  Pa.  St 
80  AtL  87,  but  bi  ellber  ttse  an  aaigm 
when  litigation  was  not  even  In  pros 
Tbe  asslgnmoit  to  Lorab  was  made^  to< 
tin  Ufetbne  of  Weaver,  and  pat  of  rei 
thus  at  once  affording  Weaver  an  <9por 
ty  for  attack.  We  cannot  say  tiiat  tbe 
slgnor  of  tbe  thing  In  actfam  waa  wl 
witiiont  tatterest,  for  possibly  be  wonU 
answerable  to  the  losli^;  assignee  on  an 
plted  warranty  that  at  the  date  of  tbe 
algnment  he  was  tbe  owner  of  tbe  *^ 
assigned,  and  bad  not  parted  wltii  11 
prior  assignment  We  do  not  pass  i 
tikis  anestUm,  because,  bi  an  Issoe  to  d 
mine  1^  B.  O.  Kltcben  has  tbe  right  t 
heard.  Tet  be  was  competent  to  tei 
under  tbe  provision  of  tbe  act  of  lit 
Jane,  1881.  wbicb  dedares  tiiat,  altliouj 
party  to  the  thing  or  contract  In  actio 
dead,  tbe  survivor  may  teatify  to  ma 
occurring  between  tbe  contracting  pa 
In  tiie  lifetime  of  tbe  deceased.  If  sucb 
ters  occurred  In  tbe  presence  or  bearli 
othet  living  wltnessea  We  held  In  B 
Bstate,  UO  Pa.  St  261,  24  Ati.  68B,  thai 
surviving  party,  under  thla  act,  did  no 
come  competent  until  tbe  witnesses  who 
present  had  testUled.  ^re  Manger  hat 
tifled  to  bdng  pireaent  and  bearing  tii 
leged  parol  contract  This  made  B.  O. 
Chen  competent  to  testify  to  what  waj 
tnally  said  and  done  In  presence  of  Ma; 
and  It  waa  error  to  exclude  bis  testlmoi 
tbls  particular.  For  that  reason  tbe  d 
la  reversed,  and  a  b.  d.  n.  awarded. 


EliAHBBTT  t.  CBAMBB  et  aL 

fflionrt  Qt  Chaaeery  of  New  Jerser.  Noi 
ia8&) 

Kxaaonov  Balis— Pobchasb  mt  Jodoiibiit  < 
iToa— Tiu:i8PBR  to  Third  PAatr— Sbt 

TIIIO  AUDI  Balb. 
1.  Five  years  after  the  recOTerr  In  tht 
trict  court  Of  a  JndKment  for  SlOo  again 
lllltetate  and  stni^d  man,  wUdi  Judgmait 
never  been  docketed,  and  which  the  d 
claimed  to  have  paid,  the  Judgment  cn 
procured  an  attomer  to  enter  it  on  the  d( 
and  had  an  official  transcript  docketed  ii 
coUDtr  clerk's  office.  Without  demandina 
ment,  and  knowing  that  tbe  debtor  had  pf 
al  property  worth  several  hundred  dollars 
creditor  ga.ve  the  sheriff  a  description  of 
of  the  debtor  worth  $2,000,  and,  telling 
tbat  there  was  no  personal  property,  diz 
an  advertisement  of  the  land;  all  withou 
knowledge  of  the  debtor.  The  latter,  beii 
formed  of  tbe  adTertisement,  placed  the 
ter  in  an  attorney's  bands.  The  attomt 
order  to  stop  the  sale,  arranged  to  hai 
old  judgment  against  the  creditor  fasteni 
tbe  judgment  in  suit,  but  failing  to  do  so 
er  it  was  too  late  to  take  other  st^s,  the 
erty  waa  sold  for  $160  to  the  creditor, 
without  consideration,  bad  the  deed  mai 
his  mother.  The  debtor's  son.  In  igooran 
the  facts,  had,  three  days  after  the  aaie. 
$200  taxes  on  the  land,  and,  after  leaml 
the  sale,  tendered  the  amount  of  the  Jad| 
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And  costs  to  the  creditor  and  his  mother.  Bdd, 
that  the  sale  woald  be  set  aside  on  payment 
fit  the  amonnt  of  the  Jadgment  and  interest, 
without  cofita  of  docketing  or  sherifTs  sale. 

2.  A.  judgment  debtor,  who  was  stnpid  and 
Illiterate,  and  who  had  a  defense  agamst  the 
proposed  sale  of  his  land  to  satisfy  the  judg- 
ment,  placed  the  entire  matter  in  the  bands  of 
an  attorney.  The  latter  arranged  with  a  cred- 
itor of  the  judgment  creditor  to  have  him  fas- 
ten bia  Judgment  on  the  judgment  under  which 
the  sale  was  about  to  be  made,  in  order  to 
prevent  the  sale,  but  failed,  after  it  was  too 
late,  to  take  other  steps.  Hdd,  that  there  was 
«o  such  impropriety  in  the  proceedings  as 
would  prevent  uie  debtor  from  having  the  sale 
set  aside. 

8.  A  judgment  creditor,  who  had  purchased 
land  at  an  execution  sale,  conveyed  it  to  his 
surety,  who  had  been  held  liable  for  his  prin- 
«ipftl's  debt,  and  who  was  secured  by  a  bond 
irom  the  letter's  mother.  The  surety  did  not 
surrender  the  bond  at  the  time  of  the  convey- 
ance, which  was  made  with  an  agreement  to 
ceconvey  on  the  surety's  being  repaid  the 
Amount  for  which  he  had  been  held  liable. 
The  original  owner  of  the  land,  after  waiting 
two  yean,  without  laches,  had  the  execution 
sale  set  aside  as  to  his  judgment  creditor.  Hdd 
that,  although  the  surety  nad  parted  with  no 
value  in  consideration  of  the  transfer  to  him, 
yet  he  had  been  led  by  the  delay  to  neglect  oth- 
er means  of  securing  himself,  and  therefore,  as 
<o  him,  the  sale  would  be  set  aside  only  on  his 
being  paid  the  amount  which  he  had  been 
obli^d  to  pay  as  surety,  and  counsel  fees  paid 
by  him  in  ejectment  proceedings  for  the  prem- 
ises. 

4.  But  the  judgment  debtor,  on  making  sudi 
payment,  was  entitled  to  a  decree  against  tae 
judgment  creditor  for  that  amount,  less  the 
Judgment  under  which  the  sale  was  had. 

BUI  by  Patrick  Flaherty  against  Amos  W. 
Oamer  and  others.  Decree  on  final  heating 
on  pleadings  and  proofs. 

Homce  li.  Allen,  for  complainant  Jowpb 
J.  Parry,  for  defoadant  Kayser. 

prrNET,  y.  a  The  bin  la  med  by  Patrick 
FlabOrty,  aa  tlie  owner  of  ttro  lots  of  land  In 
the  dty  of  Hoboken,  where  all  tbO  parties  re- 
«lde,  against  the  tbree  defendants,  Onuner, 
Vooxlieea,  and  Sayaer,  to  set  a^e,  or  to  be 
«elleT«d  turn  ttie  effects  of,  a  sberfffs  sale 
•of  said  premises,  made  by  the  direction  of  the 
d^endant  Cramer  by  vlrtoe  of  a  judgment 
■wbhA.  Cramw  claimed  to  have  against  Flar 
lierty,  at  wbkb  sale  fbe  premises  were  bid  off 
4>y  Cramer,  who  afterwards  assigned  the  bid 
to  tbe  d^endant  Voorhees,  his  mother,  and 
tbe  deed  was  made  to  ber  by  ttie  eberlff .  Hie 
d^endant  Voortwes  afterwards  conveyed  tbe 
'  'pmntees  to  tbe  defendant  Kayser^  under  cbv 
-comstances  which  tiie  complainant  alleges 
glTes  him  no  higher  right  In  the  premises  than 
■either  of  the  other  two  defendants  had.  Hie 
groond  upon  which  the  complainant  asks  for 
relief  Is  that  there  was  nothing  doe  upon 
4be  jn^ment  upon  which  the  premises  were 
-sold,  and,  if  there  was  anything  doe,  the  de- 
fendant Oramer  made  a  fraudulent  use  of  the 
Jodgmoit  to  obtain  the  title  to  property  worth 
nearly  $2,000  for  a  grossly  inadequate  consid- 
eration; the  amount  due  on  tin  Judgment 
srith  costs,  being  less  than  |200. 

ms  drcomstances  of  the  case  are  somewhat 


TOlumlnons  and  complicated,  and  may  be  stat* 
ed  as  follows:.  Complainant,  Elaherty,  Is  an 
ignorant.  Illiterate,  unintelligent,  stnpid  man, 
somewhat  adTanced  In  years,  but  euergetl<^ 
sarlng,  and  Industrious.  He  iB  wltiial  some- 
what eccentric  and  obstinate.  He  can  neither 
read  nor  write,  and  Is  quite  Incompetent  to 
keep  accounts,  eren  In  his  head.  His  bad- 
ness has  been  that  of  a  contractor  to  more 
earth,  make  excavations,  and  tba  like.  For 
that  purpose  be  owned  two  or  three  horses 
and  carts.  By  bis  Industry  and  economy  he 
had  become  the  owner  of  the  two  tots  of  land 
here  In  qnestbm,  and  one  other,  and  of  sev- 
eral horses  and  carts  and  othn*  Implements 
of  some  considerable  Talue,  besides  his  house- 
hold goods  and  fumltnreL  He  had  tme  or 
more  children,  among  them  a  son  of  the  same 
name,  who*  two  or  three  years  before  flw  oc- 
cunences  tai  question,  set  up  In  bndness  for 
hlnudt  sBd  was  not  on  good  terms  with  his 
father.  In  the  spring  of  1890,  CTama",  aiT  Is 
alleged,  sned  Flaherty  In  tbe  district  court  iNC 
Hoboken,  and  obtained  a  Judgment  against 
him  tor  $100,  besides  costs.  No  execution  was 
ever  Issued  on  this  Judgment  or  any  attenvt 
made  to  collect  It  No  docket  entry  whatever 
was  made  It  at  the  lime,  nor  are  there  any 
papers  to  be  fdnnd  upon  which  tbe  judgmmt 
was  based.  AU  there  Is  in  the  dnl^s  offlcs 
of  that  date  to  show  that  any  Judgment  was 
rendered  Is  an  entry  In  a  day  book  ot  charges 
kept  by  the  ^rk  of  the  court  m  which  he 
states,  "Jn^rment  $100.  Cramer  t.  Flaher- 
ty," with  a  m«norandum  of  the  cents.  Cra- 
w  was  engaged  In  the  same  business  aa 
Flaherty,  but  apparrailly  on  a  larger  scale, 
and  ea^  did  wiwk  for  the  other,  with  men 
and  carts.  Presumably,  the  Jn^iment  U  then 
was  any,  was  based  on  w<nic  done  by  Onuner 
for  Flaherty.  That  sort  of  Intnchange  of 
work  continued  from  1800  on.  In  the  mtmtb 
<it  May,  180S,  Oamer  being  pre«aed  for  mon- 
ey to  pay  a  Jndgmoit  which  had  been  recoT- 
ered  against  him  and  the  defendant  Kayser 
by  a  Mrs.  Meyenbeqr,  set  about  for  means  to 
pay  It  In  that  judgment  Kaysor  occupied  the 
position  of  surety  for  Cramer;  and  Oamer's 
mother,  the  defendant  Voorhees,  had  given  a 
bond  to  Kayser  to  Indemnify  him  against  loss 
by  reason  of  hfs  snret^Ip  wMch  resulted  in 
the  judgment  In  ^  spring  of  188B  Gramw 
had  a  casual  conversation  with  Michael  J. 
Cannon,  a  lawyer  of  Hoboken,  who  had  been 
employed  to  attempt  to  do  the  work  wbltih 
tbe  late  derk  of  the  district  coort  of  Hoboken 
should  have  done,  and  wrote  up  the  judg- 
ments and  arranged  the  offldal  papers  of  the 
court  so  far  as  found,  and  In  the  course  of  the 
Oonvereation  aAed  Cannon  ft  he  had  found 
there  a  judgment  bt  his  favor  or  agaiiut  Fla- 
herty, and  was  informed  by  Gannon  that  there 
was  no  record  of  any  mch  Judgment  He 
fh«i  aSked  Cannon  to  speak  toFIahoty  about 
the  dabn,  whldi  Cannon  did,  with  the  result 
that  Flabsr^  denied  that  he  owed  Cramer 
any  money,  and  asserted  that.  If  there  ever 
was  any  sntih  Judgment  It  hsd  Uncs  been 
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paid  hy  work  done  by  Flsberty  for  Oramer. 
And  It  may  be  said  here,  once  for  all.  that 
such  was  Flaherty's  contention  througfaont 
and  at  the  hearing,  namely,  that  be  bad  paid 
Cramer  all  that  be  erer  owed  him.  An  exam- 
Inatton  of  the  jwlTate  docket  of  the  comis^ 
who  represented  Cramer  In  bis  snlt  against 
Flaherty  showed  the  whole  proceeding,— the 
entry  at  the  Judgment,  the  amount,  and  date. 
On  the  strength  of  that  entry,  by  some  unez- 
idalned  means*  Mr.  Cramer  procured  another 
lawyer  In  Hoboken  to  write  up  In  tb&  official 
docket  of  the  district  court  the  minutes  of  a 
Judgmrat  In  bis  farw  against  Flaherty  for 
$100  debt  and  94.20  costs,  as  of  March  »,  1890, 
and  the  thai  clerk  of  the  district  court  gare 
an  <^clal  transcript  of  that  Judgment  Cra- 
mer made  the  necessary  affidavit  for  dock- 
eting the  same  May  10,  1895,  and  It  was  on 
Uiat  d^  docketed  In  the  ooun^  clerk's  office^ 
though  the  execution  treats  It  as  docketed 
July  22,  1885.  In  the  meantime,  and  before 
Issuing  execution,  Cramw  brought  a  sectmd 
salt  In  fbB  district  court  of  Hoboken  agalut 
Flaherty  for  work  and  labor  done,  and  Fla- 
luertj  put  In  a  set^rff  as  a  dsfena&  Tbe  cause 
was  tried  In  the  eariy  part  of  July,  and  a 
Judgment  rendered  against  Flaherty  tat  $19 
cv  $20.  Execution  Issued  upon  It  to  the  wet- 
geant  at  arms  of  the  court,  who  wait  to  Flar 
berty's  ataUes,  upon  the  premises  In  question, 
and  made  a  levy  upon  horses,  carta,  and  other 
Implemmti,  which  were  nmacaiaei  at  atwnt 
$800.  He  made  no  levy  upon  the  household 
furniture  of  Flaherty,  worth  considerable. 
When  the  matter  bad  progressed  so  far,  Fla- 
herty, or  Us  son  for  him,  paid  this  second 
Judgment;  bat  flw  fftet  that  tbe  persuial 
jtmperts  was  of  considerable  value  was  oom- 
monicated  to  Onuner,  who,  besides,  was 
working  all  tbe  time  In  the  Immediate  ne^h- 
bwhood.  and  knew  Flaherty's  circumstances, 
and  that  he  owned  all  these  horses  and  carts 
ind  Imi^ements,  Including  a  steam  pnm]^  not 
levied  upon,  -worth  $100.  Notwithstanding 
this  knowledge  on  the  part  of  Oramer,  and 
without  any  demand  upon  Flaher^  or  bis  sm, 
or  any  attempt  to  collect  by  execution  from 
fbe  district  court,  be  dotdceted  hU  Judgnumt, 
and  on  the  22d  of  July  went  himself  to  the 
clerk's  office,  and  from  the  record  of  deeds 
made  a  description  of  tbe  two  lots  of  land  In 
question,  handed  It  to  tbe  dierltf,  told  tbe 
sheriff  that  there  was  no  personal  property 
on  vrtilcb  to  levy,  and  directed  blm  to  advert 
tise  Oie  real  estate  of  which  be  bad  furnished 
the  description.  Tbls  tbe  sheriff  proceeded  to 
do;  aU  without  the  knowledge  of  either  Flar 
huctj  or  any  member  of  his  family.  The  ad- 
vertisement of  the  premises  was  sem  by  Mr. 
Cannon,  who  knew  tbe  d^eet  In  the  entry  ot 
ttn  Judgment  ftnd  be  met  Flaherty,  and  men- 
tioned the  fact  to  blm,  and  told  him  that  It 
would  be  aecMsary  for  Um  to  do  some^ng 
to  save  Us  property;  and  Flaherty  emptoyed 
Ounon  to  take  such  measures  aa  be  should 
me  fit  to  i^nvent  the  sale  ot  the  pn^erty. 
M  about  tUg  time  Cannon  met  a  Mr.  Nuts* 


horn,  an  attorney,  who  was  counsd  fc 
estate  of  a  man  named  Tlmkln,  who  hi 
old  judgment  against  Cramer,  and  de^ 
collect  it,  and  It  was  suggested  by 
Nntshom  or  Cannon  ttiat  Mutshorta  ■ 
take  proceedings  to  ffesten  the  Jndgmf 
Tlmkln  against  Cramer  upon  tbe  Jndj 
of  Cramor  against  Blaboty;  and.  In  on 
enable  blm  to  have  time  to  do  so,  to  in 
the  sale  to  be  adjourned.  Hie  sale  wi 
Joumed  from  time  to  time  upon  the  ai 
tion  of  Notxbom,  and  in  the  meantime 
Don  spoke  to  Flaherty  about  the  arrangi 
that  he  had  made  virltb  Nutzbom,  and  F 
ty  did  not  object,  but  relied  upon  Cam 
look  after  his  Interests,  and  Cannon  relli 
on  Nntihom  to  intervene  befwe  tbe  salt 
place.  On  tiie  very  day  ot  the  e^lrati 
the  last  adjournment,  and  <»i  which  th< 
took  place,  to  wit,  Septaober  88^  18B8 
about  half  an  hour  before  tiie  time  fc 
sale,  Nntzhom  Informed  Gannon  tbat  a 
amlnatloD  of  the  books  Ot  Tlmkln  sbowec 
tbe  Judgment  of  ^mkln  against  GMme 
been  paid,  and  that  be  (Nutzhom)  bad  n 
tber  Interest  In  tbe  matter.  Cannmi,  bj 
phoning  to  the  dmUt,  endeavored  to  jn 
another  adjournment,  wltiiovt  snccesi 
was  too  late  for  liim  to  see  Flahoty,  o 
of  Flaherty's  blends,  and  the  property 
struck  oft  foe  $160,  to  Cmmer,  on  toe 
of  September.  The  next  day  a  sheriff's 
was  made  out  to  Mrs.  Voorhees,  by  din 
of  Cramw,  and  recorded  on  the  same  daj 
Mrs.  Voorhees  almost  Immediately  con 
ced  an  action  of  ejectment  against  FIs 
f  Mr  the  premises.  A  few  days  after  thli 
Don  saw  young  Flaherty,  and  Infonned 
of  tiie  situation,  and  yomg  Flahnrty  at 
raised  tbe  money,  and  went  with  Gannoi 
tendered  the  whtde  amount  of  the  Jud| 
and  costs,  and  ocmsiderab^  more,  ta 
Bretitfeld,  ttie  attorney  In  the  ejectmen 
oeedlngs,  who  declined  to  teke  IL  The] 
saw  Oramer,  and  tendered  tbe  money  u 
but  he  sakl  that  he  would  not  tal»  It; 
they  would  have  to  pay  a  tbousaod  di 
They  also  tried  to  make  a  tmder  of  the 
ey  to  Mrs.  Voorhees,  but  she  refused  to 
them  to  her  bouse,  or  to  pay  any  attat 
anythtog  they  said.  In  the  meantime^  a 
tiM  8d  of  October,  young  Flaherty,  In 
plete  Ignorance  of  the  situation,  had 
nouly  $200  ot  arrears  of  taxes  due  upc 
memlsea,  at  tbe  Instance  ot  his  mothtt 
knew  her  husband's  mental  pecuUaritle 
defects,  and  vru  anxious  about  his  i 
gourally.  Tonng  Flaherty  then  em] 
and  paid  Cannon  to  recover  the  proper 
-some  means.  And  Gannon  undwto(A[  to 
Jvdgmont  went  to  the  action  ot  ejed 
and  Bretsfeld  refrained  from  Issuing  a  I 
fhdas  possessionem  upon  being  paid  bis 
and  upon  being  told  by  Cannon  that  Fli 
totended  to  file  a  blB  In  diancery  to  si 
proceeding  aside,  No  UU  In  chancer} 
ever  filed  by  Cuinon,  altiuwgb  be  treqi 
tM  young  Ilaherty  thiU  the  inlt  was 
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on,  and  jovng  Flaherty  mpposed  it  wu  go- 
ing on  until  a  short  time  before  the  filing  of 
the  bin  In  this  canse.  In  the  meantime  Mrt. 
Voorhees  conveyed  the  premlsei  to  the  de- 
fendant EaTser,  taking  back  an  agreement 
by  TPhlcb  he  mu  to  reconvey  the  premises 
apon  payment  of  the  amount— 4860— which  be 
was  obliged  to  pay  on  the  Judgment  against 
btan  and  Cramer. 

It  was  not  contended  that  Mrs.  Yoorhees 
paid  any  valuable  consideration  whatever  for 
the  premises;  and,  if  the  case  stood  as  be- 
tween the  complainant  and  the  defendants 
Cramer  and  Yoorhees,  It  wotild  present  but 
little  difficulty.  It  seems  to  me  quite  plain 
that  admitting,  as  Cramer  swears,  that  the 
whole  amount  of  the  Judgment,  wlOi  Interest 
thereon,  was  due,  he  made  an  inequitable 
ose  of  It  He  had  full  knowledge  that  the 
Judgment  could  be  collected  out  of  Flaherty's 
personal  property.  He  pretends  that  some 
claim  was  set  up  against  Flaherty's  property 
by  his  son  and  other  parties;  but  the  clear 
weight  of  the  evidence  Is  against  him  on  that, 
and  I  think  he  has  falsified  in  his  evidence 
In  that  respect.  As  we  have  seen,  the  prop- 
erty, outside  of  the  household  goods  and  the 
steam  pump,  was  appraised  at  about  $300. 
It  was  worth  much  more  than  that;  and,  If 
the  household  furniture  and  steam  pump  had 
be«i  Included  in  the  levy  and  In  the  appraise- 
ment, there  would  have  been  enough  property 
to  pay  his  execution.  It  seems  to  me  quite 
Inequitable  for  a  Judgment  creditor,  under 
these  circumstances,  to  put  his  Judgment 
debtor  to  the  expense  of  docketing  the  Judg- 
ment. Besides,  I  am  well  satisfied  that  he 
never  asked  the  complainant  to  pay  the  Judg- 
ment He  never  had  asked  him  to  pay  It 
from  the  time  It  was  recovered.  If  it  was  re- 
covered; and  the  circumstances  detailed  ren- 
der It  very  doubtful  whether  anything  was 
due  on  it  Then  It  Is  clear  that  when  he 
put  the  execution  In  the  hands  of  the  sheriff 
be  instructed  him  not  to  look  for  any  per- 
sonal property.  The  sheriff  did,  indeed,  by 
Cramer's  Instructions,  look  for  personal  prop- 
erty on  which  to  levy  and  make  the  costs  in 
*Jie  action  of  ejectment,  showing  that  Cramer 
*hea  believed  that  the  costs  could  be  so 
made,  llose  costs,  as  we  have  seen,  were 
paid  by  Cannon  out  of  young  Flaherty's 
money.  It  seems  to  me  it  was  Inequitable 
for  Cramer  to  advertise  and  sell  this  prop- 
erty, worth  $1,500  to  12,000,  without  asking 
the  sheriff  to  call  on  the  old  gentleman,  and 
ask  him  for  the  money.  This  was  not  done, 
and.  but  for  the  accidental  seeing  by  Csnnon 
of  the  notice  of  sale,  no  member  of  the  family 
would  have  known  of  It.  In  fact,  Flaherty, 
Jr.,  paid  nearly  $200  of  taxes,  as  we  have 
seen,  three  days  after  the  sale  took  place. 
Then  we  have  the  further  element  of  an  un- 
conscionable sacrifice  of  property,  via.  land 
worth  $1,500  to  $2,000  sold  for  $160,  which 
<s  of  Itself  sufficient  to  arrest  the  attention 
And  excite  the  action  of  a  court  of  equity, 
«spedally  aftn  tbe  refnaal  by  Cramer  and 


Mrs.  Voorheu  to  accept  a  prompt  offer  ta 
pay  the  whole  amount  doe,  with  ootta  and 

expenses. 

I  think  the  Inequity  of  the  conduct  of 
Cramer  Is  not  eliminated  or  neutralized  by  the 
circumstance  that  Flaherty  did  have  notice 
of  the  sale  In  time  to  protect  himself.  He 
took  such  measurea  as  seemed  to  his  Imper- 
fect intelligence  to  be  sufficient  to  protect  his 
rights,  by  onploying  connseL  That  counsel 
seemed  at  a  loss  what  to  do,  and  unadvisedly, 
as  now  appeara,  made  the  arrangemoit  men* 
tioned  with  Mr.  Nutzhom,  who,  on  his  part 
through  oversight  failed  to  notify  Cannon  of 
the  abandonment  of  his  project  In  time  to  en- 
able the  latter  to  protect  Flaherty.  I  do  not 
believe  that  Flaherty  understood,  or  was 
capable  of  understanding,  the  real  situation, 
or  that  there  was  any  Impropriety  In  his 
counsel  aiding  Tlmkln  to  fasten  upon  this 
Judgment  In  fact  Flaherty  was  a  man 
without  caiutcity  to  protect  himself  under 
such  circumstances;  but  none  of  his  conduct 
or  that  of  bis  counsel.  In  this  respect,  In- 
fiuenced  the  conduct  of  Cramer,  or  created 
any  estoppel  In  his  favor.  As  to  Cramer  and 
Mrs.  Voorhees,  the  saje  must  be  set  aside, 
ujpon  terms  of  complainant  paying  the  amount 
of  the  Judgment  and  Interest,  without  either 
the  costs  of  docketing  or  the  sherlfTs  sale. 
The  rights  of  the  complainant  as  against  Eay- 
ser  present  questions  of  some  difficulty.  Eay- 
ser  parted  with  nothing  on  tbe  strength  of 
the  title  to  these  premises.  The  Judgment 
was  already  recovered  against  him.  As  sure- 
ty for  Cramer,  he  had  already  made  an  agree- 
ment for  a  compromise  of  It  upon  paying 
$850,  and  he  already  had  a  bond  of  Indemnity 
from  Mrs.  Yoorhees  to  Indenmify  him  against 
tbe  Judgment  That  bond,  according  to  the 
evidence,  was  not  given  up  by  him  to  Mrs. 
Yoorhees  until  after  the  bringing  of  this  suit. 
He  did  not  give  it  up  upon  receiving  the 
deed  of  the  premises. 

But  the  complainant  Innocently  enough, 
rested  for  two  years  without  commencing 
any  suit  or  giving  Mr.  Eayser  any  notice  of 
his  claim,  and  Mr.  Kayser  may  In  the  mean- 
time have  rested,  and  probably  did  rest  easy, 
and  failed  to  prosecute  Mrs.  Yoorhees.  or 
take  other  means  to  save  himself,  on  the 
strength  of  the  ownership  of  this  property. 
For  these  reasons  I  think  that  the  general 
rule,  namely,  that  a  person  who  receives  the 
title  to  property  which  the  grantor  holds  in 
trust  without  notice  of  the  trust,  but  without 
having  advanced  anything  of  value  upon  it. 
cannot  occupy  the  position  of  a  bona  fide 
purchaser,  ought  not  to  apply  here.  The  com- 
plamant  Is  asking  the  aid  of  a  court  of  equity, 
and  he  must  do  equity,  and  I  think  the  pe- 
culiar circumstances  of  this  case  require  that 
Mr.  Eayser  should  be  protected.  I  shall 
therefore  advise  a  decree  declaring  that  the 
conveyance  is  void  as  against  both  Mrs. 
Yoorhees  and  Cramer,  and  that  Eayser  shall 
convey  the  premises  to  the  complainant  upon 
being  paid  the  amount  of  money  which  he 
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personally  paid  as  anrety  for  Cramer,  less  any 
repayments  by  Cramer  or  Hrs.  Voorhees,  and 
also  BQch  counsel  fees  as  be  paid  to  Mr. 
Bretzfeld  for  tbe  conduct  of  tbe  ejectment 
suit,  not  Including  tbe  taxed  costs,  whieb 
paid  by  tbe  complabiaDt  to  Bretzfeld. 
Unless  tbe  parties  can  agree,  there  must  be 
a  reference  to  a  master  to  take  an  account, 
and  ascertain  tbe  amount  wblch  Kayser  baa 
actually  paid,  and  also  the  amount  due  Cra- 
mer on  tbe  Justice  court  Judgment  of  March 
3,  1890;  and  up<Hi  payment  of  the  amount 
due  Kayser  he  will  be  decreed  to  convey  tbe 
premises  In  question  to  tbe  complainant,  and 
a  decree  will  be  made  that  Cramer  and  Voor- 
hees pay  complainant  that  amount,  with 
costs,  leas  tbe  amonnt  due  <m  the  Justice 
eonrt  Judgmat 


SWITZJBB  T.  SWITZEB  et  aL 
lOourt  of  Chancery  of  New  Jersey.    Oct  27. 

i8oa) 

Tbn&kot  ih  Comiox  —  Coixicriov  or  Riitts  — 
Acooxm  — OuARDux  AHD  Wabd  —  Ward*s 
Rbal  Estats— ComROL  or  Rnrrs. 

1.  A  tenant  In  common,  who  collected  rents 
of  land  for  all  of  the  co-teoaDts,  and  a  widow 
owning  a  dower  interest,  should,  in  accooDt- 
log  with  the  co-tenants,  be  credited  with 
one-third  of  the  rents  which  she  paid  to  the 
widow. 

S.  The  role  that  a  goardian  cannot  deal  with 
a  ward's  real  estate  does  not  prevent  a  gnard- 
lan  from  expending  rents  of  the  ward's  land 
In  satisfying  an  Incumbrance  againat  it 

8.  Though  a  ward  did  not.  by  her  guardian, 
expressly  agree  that  one  collecting  rent  of 
her  land  ndght  apply  U  to  the  satisfaction  of 
an  incumbrance,  she  will  be  bound  by  such 
payment,  made  with  the  knowledge  and  acqui- 
escence of  the  guardian. 

4.  A  notice  by  a  tenant  In  common  revoking 
the  authority  of  her  co-tenants  to  collect  rents 
and  apply  to  the  satisfaction  of  an  Incum- 
bmnce  was,  together  with  a  bill  by  the  tenant 
In  common  for  an  accounting  for  rents  and 
profits,  BufDdeot  to  revoke  tbe  co-tenant's  au- 
thority, though  the  notice  purported  to  revoke 
a  power  of  attorney  whieh  had  never  been  ex- 
ecuted. 

5.  A  tenant  In  common  who,  with  the  ac- 
quiescence of  her  co-tenants,  collected  rent  and 
applied  it  to  the  extinguishment  of  an  Incum- 
tvance,  is  not,  on  an  accounting  for  the  rents, 
entitled  to  a  credit  for  payment  made  after 
her  authority  was  revoked. 

6.  A  tenant  in  common  who  collected  rents 
and  took  care  of  the  property  is  not.  in  the 
absence  of  a  special  agreement,  entitled,  as 
against  her  co-tenants,  to  compensation  for 
senrlces. 

7.  On  an  accounting  for  rents  brought  by  a 
tenant  in  common  against  the  other  co-ten- 
ants, one  of  whom  collected  the  rent,  the  mas- 
ter to  whom  the  reference  Is  made  should 
make  an  account  showing  the  whole  balance 
doe  from  the  tenant  receiving  tbe  rent.  Ignor- 
ing payments  made  by  ber  to  the  co-tenants 
and  a  widow  holding  a  dower  interest,  and  an- 
other account  showing  tiie  amount  due  from 
her  to  the  widow  and  each  co-tenant. 

Suit  by  Margaret  Switxer,  by  her  next 
friend,  against  Margaret  J.  Swltzer  and  otb- 
tn.  Heard  on  exceptions  to  a  report  of  a 
nferaa^   Bxceptlons  allowed^ 


WlUlam  J.  Hmt^Kti  tor  ezceptaot  J 
erlck  B.  Hodge,  for  complainant. 

PITNET,  Y.  C  The  complainant,  a 
fant  of  tender  years,  her  aunt,  Uie  defei 
Margaret  J.  Swlteer,  and  her  two  ni 
Edwin  and  George  Swltzer,  also  defend 
were,  from  July,  1880,  up  to  the  date  o 
sale  of  tbe  premises  In  this  proceeding, 
ants  in  common  m  equal  shares  of 
houses  and  lots  In  Xlssex  county.  In  tv 
which  the  defendant  Anne  Swltzer  was 
tied  to  dower  as  the  widow  of  tbe  con 
ancestor,  Henry  Swltzer,  Sr.,  who  dit 
May,  1890.  The  complainant  represent 
father,  Henry  Swltzer,  Jr.,  who  died  In 
ISOO.  One  or  both  of  the  defendant  bro 
appear  to  have  been  Infants  at  tbe  dea 
their  father.  Tbe  defendant  Marfan 
Swltzer,  Immediately  after  tbe  death  o: 
father  and  brother  Henry,  took  posse 
of  all  the  premises  through  the  tenants, 
rented  them  and  collected  the  rents,  i>al( 
taxes,  Interest  on  the  mortgage.  Inanr: 
and  repairs,  up  to  tbe  time  of  tbe  fllli 
tbe  bill,  and  thence  until  tbe  accoui 
The  bill  was  filed  January  12,  1897,  pn 
partition  and  an  account  of  the  rents 
profits;  and  tbe  answer  of  the  defend 
oa  the  IStb  of  April,  1897.  Beference 
made  to  Master  Knight,  May  27,  1897,  t 
certain  the  state  of  the  titie,  and  the 
priety  of  a  sale  Instead  of  an  actual  i 
tlon.  He  made  bis  report  on  the  30t 
August,  1897,  which  was  confirmed,  an 
virtue  of  It  tbe  premises  were  aU  sold, 
the  80tb  of  November,  1897,  reference 
made  to  a  master  to  state  an  account  bet 
the  parties  as  to  the  renta,  issues,  and  p 
of  tbe  land,  and  to  ascertain  any  an 
sum  or  sums  due  from  either  of  said  p* 
to  the  other,  and  report  the  same  to  the  c 
The  master  made  bis  report  on  tbe  IS 
March,  189S,  and  exceptions  were  fll< 
it  July  22,  1898.  Tbe  biU  ti^ated  tbe 
of  dower  of  tbe  defendant  Anne  Swlta 
still  in  existence.  The  defendants  by 
answer  set  up  that  on  the  19tb  of  April, 
tbe  widow,  Anne  Swltzer,  entered  int 
agreement  In  writing  with  tbe  other  de 
ants,  and  Lydia  Swltzer,  the  guardlai 
pointed  by  the  orphans'  court  of  tbe  t 
complainant,  by  which  tbe  widow  agre 
receive  from  tbe  tenants  In  common,  an 
tenants  In  common  agreed  to  pay  tx 
widow,  the  sum  of  $500,  In  payment  fa 
right  of  dower  In  the  premise,  |200  of  i 
was  to  be  paid  down,  and  the  balance  i 
convenience  of  the  heirs  at  law,  and 
such  payment  tbe  widow  agreed  to  ex 
and  deliver  a  formal  release  of  her  d 
The  answer  alleged  that  it  was  under 
and  agreed  between  the  guardian  of  the 
plalnant,  who  was  her  moth^,  and  tb 
fendaotB,  that  the  amount  of  the  coi 
price  for  the  dower  remaining  m^tald  a 
be  paid  from  time  to  time  as  Margai 
Swltwr,  who        ooUectliic  tbe  rents 
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power  of  attorney  from  her  ctepmoUier  and 

ber  two  brothers,  should  be  able  to  extln- 
gnlBb  It  out  of  the  rents  and  profits,  and  that 
at  the  time  of  BUag  the  answer  abont  MOO  bad 
been  paid  on  account  of  It,  and  about  9100 
stni  remained  due.  The  hearli^  before  Master 
Knight  was  had  on  several  days  between 
Maj  and  Angost,  1887,  and  on  one  of  the 
last  days  of  the  hearing  the  defendants  pro- 
dnced  a  formal  release  of  the  dower,  duly 
executed  by  the  defendant  Anne  Switzer  to 
tlie  four  tenants  In  common,  acknowledging 
the  payment  of  (500,  and  It  appeared  that 
of  that  sum  $180  had  been  paid  by  Margaret 
Swltser  out  of  the  rents  since  the  flUng  of 
the  bUL  The  premises  subject  to  dower  were 
also  subject  to  a  mortgage,  and  produced  at 
tbe  sale  |1,676  above  the  mortgage.  The 
widow,  at  the  date  of  the  execution  of  tiie^ 
agreement,  from  which  time  the  release  took 
effect,  was  53  years  old,  and  the  master, 
whose  report  Is  excepted  to.  esUmated  her 
dower  by  the  tables  to  be  worth  1314.  He 
treated  the  contract  to  pay  $500  as  not  bind- 
ing on  the  infant,  and  allowed  the  defendant 
Margaret  only  the  amount  of  tbe  actual  value 
of  the  dower  ($314),  as  between  her  and  the 
complainant  This  ruling  Is  the  ground  of 
the  first  exception.  It  alao  appeared  that 
Margaret  had  paid  to  the  widow  before  the 
date  of  the  agreement,  as  her  share  of  tbe 
rents  and  profits  of  the  lands  subject  to 
dower,  the  sum  of  $147.60.  This  Item,  as  i 
mderstand  the  report,  the  master  has  refused 
to  allow  bet,  and  exception  Is  also  taken  to 
this  rnllng.  Two  or  three  other  exceptions  In 
other  matters  were  taken  to  the  rulings  of  the 
master,  which  may  be  disposed  of  simply  by 
saying  that  I  thhik  the  master,  in  an  the 
instances  except  the  two  Jnat  mentioned,  was 
clearly  right 

With  regard  to  the  exception  against  the 
payment  to  tbe  widow  of  a  part  of  the  net 
Income  of  the  lands  subject  to  dower,  up  to 
the  date  of  the  agreement  for  tbe  extinguish- 
ment  of  it  I  think  the  master  is  dearly 
wrong.  The  accoont  of  tbe  income  and  out- 
goes  of  tbe  property  subject  to  dower  should 
have  been  stated  up  to  that  dat^  and  the  ac- 
countant credited  with  the  payment  of  one- 
third  of  It  to  the  widow. 

With  regard  to  the  disallowance  to  the  ac> 
conntant  of  any  payment  to  tbe  widow  as 
consideration  for  the  release  of  her  dower 
beyond  Its  value  on  tbe  date  of  the  agreement 
namely,  $314,  other  and  somewhat  nice  qnee* 
tlons  arise.  Oounsel  argued  this  exception 
on  tbe  basis  of  a  lack  of  power  of  the  guard- 
Ian  of  complainant  appointed  by  the  orphans* 
court  to  deal  with  the  real  estate  of  her 
ward.  But  there  was  here  no  dealing  by  her 
with  the  real  estate  of  the  ward  except  to 
buy  up  and  attempt  to  pay  oft  a  lien  upon  it; 
and  la  so  doing  the  guardian,  so  tar  as  she 
dealt  at  all  with  property  of  the  Infant  dealt 
with  pure  personal^,  namely,  the  Infant's 
share  nt  tbe  rents  and  profits  of  the  real  es- 
tate, and  ndi  rents  and  profits,  after  thsgr 


accrue,  are  dearly  within  the  power  of  the 
guardian.  But  In  point  of  fact  there  is  noth- 
ing on  the  face  of  the  written  agreement  nor 
was  any  proof  offered,  to  show  that  the  In- 
fant's share  of  tbe  rents  was,  by  any  express 
agreement  <xal  w  otherwise,  made  by  tbm 
guardian,  devoted  to  tbe  parent  of  her 
share  of  the  $500.'  The  evidence,  howev^, 
does  show  that  the  affairs  of  the  Infant  wane 
lodced  after  by  her  mother  and  a  Miss  Mfr- 
Creery,  her  annt  and  a  sister  of  her  mother, 
and  that  after  the  aMtoIntment  of  tbe  motbo: 
as  guardian  they  both  acquiesced,  not  only  In 
the  collection  of  the  rents  by  the  d^endant 
Margaret  bat  also  In  their  application  by  her 
towards  the  extinguishment  of  tbe  dower  In 
pursuance  of  the  agreement  snd  that  this 
acquiescence  continued  ap  to  a  short  time  be- 
fore the  bill  was  filed,  when  disputes  arose 
between  them,  and  the  guardian  served  upon 
the  defendant  Margaret  a  written  notice 
voklng  her  power  of  attorney  to  collect  renta. 
This  power  of  attorn^  the  notice  dedaree 
was  dated  in  April.  1896.  Counsel  for  the  de- 
fendant Margaret  argues  tibat  this  formal  rev- 
ocation was  of  no  force,  because  In  fact  no 
such  power  of  attorney  had  been  given  to 
Margaret  by  tbe  guardian.  We  have  seeai 
that  sudi  a  power  was  given  to  Miss  Switzer 
by  her  two  brothers,  and  it  is  quite  poadhle 
that  the  guardian  may  have  supposed  that 
she  had  signed  It  or,  what  is  more  probab^ 
she  may  have  supposed  that  the  agreement  ot 
April,  1886,  contained  sudt  power;  and  this 
supposition  Is  fortified  by  the  fact  that  the 
notice  of  revocation  refws  to  a  power  of  at- 
torney dated  In  April,  1885,  which  Is  the  date 
of  that  agreement  But  whatev^  express  aji- 
thority  the  defendant  Margaret  had  from  the 
guardian  was  given  to  her  at  the  date  of  the 
agreement  made  with  the  widow;  and,  under 
the  drcumstances,  I  think  this  formal  revo- 
cation, taken  In  connection  vrlth  the  filing  «C 
the  bill,  was  full  and  complete  notice  to  the 
defendant  Margaret  that  the  guardian  ct  the 
Infant  revoked  all  authority,  eipress  or  im- 
plied, on  the  part  of  Margaret  to  pay  any 
money  for  the  Infant. 

The  contract  Itself,  which  was  signed  by  the 
guardian  as  such,  could  have  no  binding  effect 
upon  the  Infant  or  her  estate.  It  was  not 
made  for  necessaries,  nor  was  It  of  a  oatua 
that  the  guardian  vlrtute  officii  had  any  aa- 
thority  to  make,  and,  as  we  have  seen.  It  did 
not  by  Its  terms  authorize  the  defendant  Mar^ 
garet  to  make  any  payments  out  of  the  rents. 
The  payments  made  by  Margaret  can  (toly  be 
binding  on  the  Infant  so  far  as  they  were 
knowingly  acquiesced  in  by  her  guardian.  To 
that  extent  I  think  they  are  clearly  binding. 
Tbe  guardian  had  the  right  to  apply  the  rents 
after  they  had  accrued  and  been  paid  towards 
the  extinguishment  of  the  dower,  and  this 
she  did  by  acquiescing  in  them  up  to  the  time 
of  the  giving  of  the  notice  of  revocation. 
Buch  acquiescence  only  extends  to  the  pay- 
ment of  $320,  substantially  the  amount  whlA 
the  master  has  found  to  be  the  actual  value 
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of  the  widow's  dower  tt  tlie  ttane  tbe  agree- 
ment  was  made.  Tbe  final  payment  of  $180 
was  made  the  d^endant  Haqcaiet  pend- 
tng  the  bearing  before  Master  Knlgtat.  after 
the  revocation  of  her  aothorlty.  and  under 
adTlce  of  eounsd.  In  that  I  think  she  was 
tfly  advised,  and  should  have  stopped  further 
paTments,  and  have  permitted  the  valae  of 
tbe  widow's  dower  to  be  ascertained  hj  a 
sole  of  the  premises,  and  then  dalmed  credit 
tbT  payments  alresdy  made  under  tbe  agree- 
ment against  the  amount  coming  to  the  wid- 
ow. 

Farther,  the  defendant  Margaret  daims 
compensation  for  services  in  superrlslng  tbe 
pn^rty,  collecting  the  rent^  paying  taxes, 
etc.  No  authority  was  cited  In  favor  of  aoch 
s  claim  founded  on  such  services  in  the  ab- 
sence of  a  special  contract,  and  I  can  find 
none.  The  trend  of  tbe  authorities  seems  to 
be  against  any  such  allowance.  They  are 
ttmnA  in  11  Am.  &  Eng.  Enc.  Law,  p.  1111. 

The  report  will  be  referred  back  to  tbe  mas- 
ter to  be  restated  according  to  these  views. 
Tbe  parties  seem  to  have  misconstrued  the 
fbrce  and  effect  of  tiie  order  of  reference  In 
this  case.  The  masto-  has  tailed  to  state  any 
account  whatevw,  and  has  contented  himself 
with  simply  allowli^  uid  dlssUowlng  certain 
Items  In  an  account  presented  by  the  account- 
ant, the  defendant  Margaret,  which  was  not 
made  a  file  of  the  court  or  In  any  way  a  part 
of  the  record.  He  should  make  op  an  account 
sbowtng  the  balance  due  from  Oie  defendant 
Uarvuret  oa  account  of  all  tbe  pn^ertlea,  Ig- 
oOTtng  any  payments  made  her  to  any  ot 
tbe  tenants  In  common  or  the  widow;  then 
main  op  a  separate  account  between  the  ac- 
conntant  and  the  comirtatttant,  and  also  be- 
tween each  of  the  defendants.  If  required  by 
them,  showing  the  balance.  If  any,  due  from 
the  d^endant  Margaret  to  each.  She  Is  the 
accountant,  and  the  money  Is  not  due  from 
her  to  tbe  "estate  of  Henry  Bwltxer,"  as  ap- 
pears to  have  been  supposed,  but  la  doe  to 
the  widow  and  heirs  of  Henry  Swltzer  sevei^ 
ally.  The  order  referring  It  back  to  the  mas- 
ter to  have  the  account  restated  will  declare 
that  the  second  exception  la  allowed,  and  that 
the  other  exceptions  are  overruled.  No  costs 
wU  be  allowed  on  these  exceptions.  There 
appears  to  be  nothing  In  controversy  between 
the  defendants,  and  the  amounts  in  controvert 
sy  between  the  defendant  Blargaret  and  the 
complainant  are  small,  and  should  have  been 
disposed  of  by  counsel  without  tb»  quite  eon- 
riderable  expense  that  has  been  Incurred  be- 
fore both  masters. 


FRANKLIN  THUST  CO.  v.  RUTHERFORD, 
B.  a  &  0.  ELECTRIC  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    April  9t 

1898.) 

cobfosats  uohtoaqb  —  forbclobcbb—  bosds— 
Validity — Ubuht — Whit  Law  Qovbbxs, 
1.  A  by-law  of  a  corporation  provided  that 
•T»«lghths  oC  tta  stock  should  be  represented 


at  every  stockholders*  OMCtlng;  The  stoe 
divided  into  8,000  share*.  At  snch  a  nt 
only  fonr  of  the  stockholden  were  prearat 
represented  469  flbares.  The  wive*  ot  t 
sach  stockholders  held  1,000  shares  ead 
the  minutes  did  not  show  that  they  wert 
ent,  or  that  any  proxies  were  {oreaeotc 
them.  The  proof  showed  that  the  boa 
did  present  proxies  for  their  wives,  and 
on  their  stodc  HM,  that  bonds  ismed  m 
meeting  were  valid. 

2.  In  au  action  of  foreclosure  It  ap] 
that  the  mort^gor  was  a  New  Jersey  co 
tion.  bnt  the  mortgage  wss  executed  in 
York.  lbs  answer  set  op  usury  under  thi 
Jersey  law,  bnt  made  no  afflrmatitm 
tbe  laws  of  New  Tork.  Eeld  that,  being  i 
York  contract,  Its  validity  should  be  deter 
by  tbe  laws  of  that  state,  and,  there 
no  allegation  as  to  those  laws,  defoidan 
cat  off  from  the  defense  of  usury. 

8.  A  corporation  agreed  to  sell  9M<000 
bonds  and  «5,000  of  iU  stock  for  133.00 
Dorcbaser  to  take  np  fl5,000  of  bonds 
l)rior  issue,  and  pay  the  balance  In  monej 
obtained  the  latter  bonds  for  814,000,  a 
ceived  the  receipt  of  the  president  of  tbi 
peny  for  $16,000.  Sdd,  that  tot  tbe  pi 
of  carrring  out  his  contract  be  was  annl 
the  $15,000  as  a  payment. 

4.  Upon  foreclosure  of  a  mortgage  gt^ 
secure  an  issue  of  bonds  by  a  corporat 
was  contended  that  the  loan  was  extort) 
Evidence  showed  that  $40,000  of  the  box 
cured  by  tbe  mortgage  and  $6,000  of  the 
of  the  company  were  given  for  $83,O0C 
the  security  tor  the  loan  was  of  doubtfi 
ue^  that  the  money  was  advanced  at  tis 
finandal  stringency,  and  that  the  defei 
were  purchasers  of  the  stock  of  the  corpo 
with  notice  of  the  mortgage.  BM,  thi 
oomplainant  was  entitled  to  bis  f««idon 

Bill  by  the  Franklin  Trust  Oompany  a 
tbe  Batfaerford,  BoDlng  E^rings  &  Oai 
Btoctrlc  CoiApany  and  anotbCT  to  foi 
a  mutgacfe   Decree  of  tondoeare  gt 

William  H.  Oorbfn,  for  complainant. 
dlscHt  Ely,  for  defendants. 

PITNBT,  T.  a  Thla  Is  s  bin  to  fM 
a  mortgage  given  by  the  defendant  co 
tion  to  the  complainant  corporatkn  to  i 
an  Issoe  «f  DO  bonds  of  $1,000  eadk 
cmnplalnant  oorporatlon  Is  organlied 
the  laws  of  the  state  of  New  ToA.  a: 
cated  at  Brooklyn,  In  atld  states  Tt 
fendant  corporatkm  Is  located  In  I 
county,  m  the  state  of  New  Jersey, 
mortgage  covers  the  defendant  eorpori 
dectrlcal  plaiit,  situate  In  the  nelghbo 
of  Rntberford.  In  said  county.  It  bean 
May  1,  18S8,  acknowledged  June  28, 
by  the  mortgagor,  and  by  thB  mort) 
complainant,  on  June  27,  1888.  and  wi 
corded  on  June  28,  1888.  The  bond 
payable  In  20  yean  ftfter  date,  with 
annual  Interest  coupcms  annexed  at  i 
cent,  each;  and  the  mortgage  and  llie 
also  provide  that  eadi  year  Qimaftc 
defendant  corporatlim  shall  pay  to  Uie 
plalnant  In  addition  to  the  Interest,  fin 
of  $2,000,  with  wblcfa  it  shall  pnrchas 
caned  two  of  the  bonds;  and  It  mist 
tains  a  inovlskm  that  In  esse  of  Csflni 
three  months  so  to  do  the  whole  of  the 
shall  become  due  and  vjtMt.  Hie 
plalnant.  by  Its  bOl,  alleges  that  aU  Qu 


Digitized  by 


Google 


N.  J.)   FBAKKUN  TRUST  CO.  t.  BUTHBRFOBD,  B.  &  A  0.  ELECTRIC  00.  48» 


000  of  bonds  wen  lanied  and  Mgotlftted  bj 
the  defendant  cofporatlmi,  and  came  to  the 
bands  of  the  defendant  Obailes  C.  Boathard; 
that  the  slnkinc  fnnd  for  the  spring  of  1894 
and  of  1860  was  proTlded,  and  that  4  of  the 
bonds  were  paid  therewith,  learlng  46  out- 
standing, aU  ta  the  hands  of  the  defendant 
fionthard;  that  the  alnkh«  fnnd  for  1896 
and  1887  was  not  prorlded;  that  the  Interest 
for  May  1,  1807,  Was  not  paid  In  fnll,  and 
that  the  interest  for  MoTembor  1,  1886,  May 
1,  1806,  NoTember  1,  1806,  was  only  iHUd  In 
part;  whereupon,  at  the  request  of  the  de- 
fendant Southard*  the  holder  of  the  bonds, 
the  complainant  declared  the  whole  mortgage 
due,  and  filed  Its  bill  to  foreclose  on  the  14tb 
of  June,  1807.  Afterwards,  on  Jnly  28,  1887. 
Interest  to. the  extent  of  $1,080  was  deposited 
with  It  by  the  defendant  corporation,  bnt 
whether  accepted  by  Mr.  Southard  or  not 
does  not  appear.  The  defoise  by  the  defend- 
ant corporation  la:  Fhst  That  the  bonds 
ajiA  mortgage  were  executed  and  dellTered  In 
pursuance  of  a  written  contract  entered  Into 
between  the  defendant  corporation  and  one 
George  H.  Southard,  by  which  said  South- 
ard agreed  to  advance  certain  soma  of  money 
on  account  thereof  at  certain  specified  tlmea; 
and  that  said  contract  and  the  mortgage, 
though  executed  by  the  officers  of  the  com- 
pany, never  received  the  sanction  of  a  proper 
meeting  of  the  board  of  directors,  or  a  prop- 
er meeting  of  the  stockholders  of  the  cor- 
poration, as  required  by  law,  and  are  there- 
fore Told.  Second.  Usury,  In  that  the  bonds 
were  sold  by  the  defendant  corporation  at  a 
oanrlous  rate  to  George  H.  Southard,  who 
Ifl  the  brother  of  Charles  O.  Southard,  and 
who  was  at  the  time  the  president  of  the 
complainant  corporation;  and  that  Charles 
O.  Southard  la  not  a  bona  fide  holder  of  the 
bonds.  Third.  That,  If  the  bonds  are  not 
usurious,  then  that  Southard  never  did,  In 
fact,  advance  the  money  according  to  his  eon- 
tract,  and  that  the  contract  was.  In  its  terms, 
so  grossly  unfair  and  extortionate  on  the  part 
of  Southard,  as  to  be  a  fraud  upon  the  stock- 
holders In  general  of  the  company,  and  that 
Southard  Is  not  entitled  to  declare  the  bonds 
to  be  due  at  this  time,  because,  after  cluu> 
glng  him  with  the  amount  that  he  actually 
extorted  from  the  company  at  tbe  start,  there 
la  no  default  In  tbe  letter  of  tbe  contract 

There  Is  little  dispute  as  to  the  actual  lacts 
In  the  casei  The  circumstances  are  these: 
On  the  let  of  May,  1803,  the  electric  com- 
pany's affairs  were  In  this  condition:  It  bad 
nombially  fSO.OOO  of  stock,  divided  Into  8,000 
shares  of  $10  each.  The  books  do  not  show 
distinctly  how  that  stock  was  held,  as  no 
stock  ledger  was  kept;  but  as  to  600  of  the 
8.000  Bluires  there  can  be  no  doubt  that  they 
were  held  as  follows:   By  a  Mr.  Brunner, 

1  share;  Mr.  Alyea,  6  shares;  Mr.  Mada,  10 
Hhares;  Mr.  Soley,  15  shares,— In  all  81  shares, 
of  the  par  value  of  |810,  which  were  held  by 
parties  not  In  the  management  of  the  com- 
paaj.  Hie  other  shares  actually  Issued  at 


that  time  were^  to  a  Mn  Apideton,  182  shares; 
to  a  Mr.  Jordan,  182  shares;  to  a  Mr.  Bur- 
rows, SO  shares;  and  to  a  Mr.  Buys,  6B 
shares,— making  468,  and,  with  the  81  bef<Hre 
moitloned.  600.  shares.  Appleton  and  Jor- 
dan were,  respectlvdy,  the  president  and 
treasurer,  and  Bnrrows  and  Buys  were  em< 
ployds,  of  tbe  company.  On  May  Ifi,  188% 
1,000  shares  wm  issued  to  the  wife  of  Jot- 
dan,  and  1,000  shares  to  the  wife  of  Apple- 
ton.  Whether  they  bad  been  previously  reg- 
ularly allotted  ta  them,  ao  that  they  w&ce  tbe 
substantial  owners  at  any  time  prior  to  tbe 
15th  of  May,  does  not  appear.  Adding  those, 
we  have  the  total  stock  issued  $26,000.  In 
addition,  there  was,  on  the  15th  of  May,  1898, 
a  cratlflcate  made  out  to  Mr.  George  H.  South- 
ard for  600  shares,  making  np  the  whole 
3,000.  But,  OS  will  appear  hereafter.  Mr. 
Southard  was  not  at  that  time  entitled  to 
the  Issue  of  that  stock  to  him.  and  tor  prea- 
ent  purposes  I  shall  hold  that  he  was  not. 
the  holder  of  It  at  that  time. 

The  plant  of  the  company  was  then  snbiect 
to  a  previous  mortgage,  given  to  a  New  Jer- 
sey trustee,  to  secure  16  bonds  of  $1,000  eadi, 
which  were  held  by  varloUB  persons  In  dif- 
ferent parts  of  the  United  Statea.  Appleton, 
as  we  have  seen,  waa  the  president,  Jordan 
the  secretary  and  treasurer,  and  Buys  and 
Burrows  employes.  Those  four  constituted 
tbe  whole,  or  a  majority,  of  the  directoia. 
Bir.  Appleton,  the  presidmt,  claimed  that  the 
company  waa  Indebted  to  him  for  cash  ad- 
vanced to  the  atent  of  $14,000.  Of  this  al- 
leged claim  there  is  no  proot  In  that  sttu. 
atlon,  Mr.  Appleton,  who.  as  well  as  Mr.  Jor^ 
dan,  lived  In  Brook^rn,  applied  to  Mr.  George 
H.  Southard,  the  president  of  tbe  complainant 
company,  who  also  lived  in  Brooklyn,  to  ad- 
vance some  money  to  the  company,  and  the 
result  was  an  agreement  in  writing,  dated 
the  8d  of  May,  1898,  purpwtlng  to  be  be* 
tween  the  defendant  corporation,  executed  by 
Its  president,  Mr.  R.  Ross  Appleton,  and  Mr. 
Gteoi^  H.  Southard  as  an  individual,  wliich 
witnessed  that  the  defendant  corporation 
agreed  to  sell  to  Mr.  Southard  $40,000,  being 
part  of  an  Issue  ot  $60,000  ot  first  mortgage 
6  per  cent  gold  bonds,  secured  by  a  first 
mortgage  to  the  FrankUn  Trust  Company, 
complainant  upon  all  the  plant  of  the  de- 
foidant  company,  and  also  to  sell  to  him 
$6,000  at  par  of  fully-paid  stock  of  said  com- 
pany, all  for  the  som  of  $88,000,  payable  as 
foUows:  May  8,  $6,000;  July  1,  $6,000;  July 
16.  $6,000:  August  16.  $5,000;  September  1, 
$6,000;  and  Oc^pber  1.  $5,000;  the  bonds  to 
be  dated  May  1,  1883,  payable  20  years  aftw 
date;  the  mortgage  to  provide  for  a  slnkli^ 
fund  of  $2,000  annnaUy,  to  be  paid  to  the 
trustee,  and  used  by  It  in  redeeming  $2,000 
of  the  bonds  In  each  year;  providing  for  the 
drawing  of  the  bonds  to  be  canceled  by  lot 
If  the  same  could  not  be  purchased  at  par; 
the  remaining  $10,000  of  bonds  to  be  issued 
only  for  extensions  and  bettemwnts;  and  tbe 
defendant  ooKporatton  agreed  that  put  of  tb% 


Digitized  by 


Google 


«90 


41  ATLANTIC  BBFOBTBB. 


proceeds  of  the  sale  of  tb»  |40,000  of  bonda 
should  pay  oil  and  cancel  the  f  15,000  of  mort- 
gage bonds  outstanding  agahut  Uie  property. 
The  contract  also  prorlded  that  the  corpora- 
tlon  should  submit,  within  10  days  of  the  date 
of  the  contract,  a  resolution  to  the  action  of 
ita  board  of  directors  approving  the  contract, 
and  anthorlzlng  the  Issue  of  the  bonds;  and 
also  a  similar  reaolutloa  to' the  TOte  of  Its 
stockholders  at  Its  annual  meeting  to  be  held 
May  16, 1803.  The  mortgage  and  bonds  were 
to  be  ready  for  delivery  on  or  before  the  let 
of  July,  1898,  and  Sonthard  agreed  to  make 
the  stipulated  payments  for  the  940,000  of 
bonds  and  |S,000  fnlly-pald  stock  upon  de- 
Urery  to  blm  of  $7,000  of  the  old  Issne  on 
May  9th,  and  $8,000  of  the  old  Issue  on  July  1, 
1888,  together  with  the  whole  $40,000  of  the 
new  bonds;  and  the  defendant  corporation 
agreed  to  deltver  to  Southard,  for  cancella- 
tion, all  of  the  old  Issue  of  $16,000  on  or  be- 
fore the  Ist  (tf  July,  1883.  That  agreement 
was  submitted  to  a  meeting  of  the  board  of 
directors  on  the  16th  of  May,  1688,  and  unani- 
mously approved;  and  also  to  a  meeting  of 
the  stockholders  on  that  day,  with  a  like  re- 
sult. The  proofs  do  not  show  how  the  meet- 
ing of  stockholders  was  called.  They  do  show 
that  the  four  stockholders  Appleton,  Jordan, 
Burrows,  and  Buys— representing  In  their  own 
right  469  shares  of  the  stock— were  present. 
The  minutes  do  not  show  that  their  wives 
were  present,  or  that  any  prozlea  were  pre- 
sented for  them.  Hie  proofs  tend  to  show 
that  Messrs.  Appleton  and  Jordan  represrated 
their  wives;  ai^  Mr.  Buys,  who  acted  as 
secretary,  swears  that  they  did  present  the 
proxies  of  their  wtves,  and  voted  on  their 
stock.  The  validity  of  this  meeting  Is  at- 
tacked on  the  ground  that  the  by-laws  re- 
quire that  five-eighths  of  the  stock  should  be 
represented  at  every  stockholders'  meeting, 
and  that  the  proxies  are  not  produced.  It  ap- 
pears that  In  the  summer  of  1894  or  1885 
Appleton  and  Jordan,  and,  I  believe,  Bwe- 
rows  and  Buys,  sold  out  their  stock  to  a 
Mr.  Perree,  Who  at  present  owns  most  of  the 
stock  of  the  concern,  and  Is  promoting  this 
defense;  and  all  their  books  and  papers  were 
passed  over  Into  his  possession.  The  proxies 
tat  question  were  not  produced  when  called 
for  by  the  complainant,  and  the  counsel  of  de- 
fendant corporation  denies  all  knowledge  of 
them.  I  hold,  upon  the  evidence,  that  If 
the  Issue  of  the  shares  of  stock  to  Mrs.  Apple- 
ton  and  Mn.  Jordan  on  the  day  before  this 
annual  meeting  of  stockholders  constituted 
them  stockholders,  then  thft  the  evidence 
satlsOes  me  that  they  were  present  by  their 
husbands,  who  acted  as  their  agents  and  as 
their  proxira.  Besides,  before  the  Appletons 
and  Jordans  and  Mr.  Burrows  and  Mr.  Buys 
assigned  their  stock  to  Feiree,  the  contract  of 
May  Sd,  as  ratified  by  the  directors  and  stock- 
holden  on  Blay  16th,  was  many  times  recog- 
nised and  ratified.  Ho  much  for  the  lack  of 
authority  of  the  officers  of  the  corporation  to 
•xiecote  the  mortgage  and  the  btwda. 


The  next  question  la  as  ta  flie  defe 
nanry.  The  answer  sets  np  usury  nnc 
hiws  of  New  Jersey,  and  makes  no  a 
tlon  as  to  the  laws  of  New  York.  The 
show  that  all  the  negotiations  were  h 
tween  Appleton,  as  prealdent  of  the  « 
tlon.  and  George  H.  Southard,  as  pr 
purchaser  of  the  bonds,  and  that  those 
tiatlons  took  place  in  the  state  of  New 
There  is  no  proof  that  Mr.  Southar 
present  at  either  the  dlrecton'  or  8to< 
en'  meeting  In  New  Jersey,  or  that  b 
was  In  New  Jersey  except  once,  to  ei 
the  plant.  "Die  mortgage  and  bonds  w 
executed  In  the  state  of  New  York, 
am  constrained  to  hold  that  thla  la  i 
York  contract,  and  that  Ita  validity  m 
determined  by  the  laws  of  the  state  o 
York.  As  there  was  no  allegation  of 
laws  In  the  answer,  the  defendant  o 
don  Is  cut  off  from  the  defense  of 
But,  had  it  been  set  up  In  the  aos^ 
would  not  have  availed  as  a  defeni 
cause  It  was  admitted  substantially 
hearing  that  by  the  laws  of  New  ^ 
corporation  cannot  set  up  the  defense 
ury,  and.  If  that  statute  had  been  i 
It  la  wen  setUed  that  this  coort  mv 
ply  IL 

Third.  The  next  pohit  Is  the  extor 
(duracter  of  the  contract,  and  tha 
George  H.  Southard  never  advance 
money  that  be  agreed  to  advance, 
regular  course  of  business  be  was  e 
to  have  the  old  Issue  of  $15,000  dellve 
and  canceled,  so  that  the  complahiai 
poratlon  could  certify  on  each  of  tfa 
bonds  that  It  was  secured  by  a  first 
gage.  That  the  new  mortgage  was  in 
to  be  a  first  mortgage  is  not  open  to  d 
Appleton  undertook  to  hunt  np  tha 
bonds,  and  to  arrange  with  the  hold 
send  them  to  the  Franklin  Trust  Ca 
to  be  redeemed,  and  Mr.  Sonthard 
to  pay  for  them  aa  fast  as  they  came  : 
In  advance  of  his  strict  legal  obllgati 
do  so  under  the  contract  of  May  3,  188 
Appleton  did  BO,  and  the  bonds  wei 
In  in  batches,  from  different  holders,  i 
panled  with  drafts  from  distant 
through  a  New  York  bank,  and  those 
were  met  and  paid  by  Mr.  Southard, 
be  Inferred,  although  there  Is  no  p 
proof  of  that  fact,  that  Mr.  Appletc 
ceeded  in  getting  the  whole  $15,000  of 
for  the  sum  of  $12,000,  that  being  the  a 
approximately,  of  the  drafts  accomp 
the  same  which  Mr.  Southard  paid; 
also  paid  $2,000  directly  to  Mr.  Ap 
making  $14,000  in  all  paid  out  for  th 
000  of  bonds.  Six  thousand  dollars  i 
was  paid  some  considerable  time  pi 
the  date  fixed  by  the  contract,  and 
arrangement  between  him  and  the  ci 
tlon  it  allowed  him  2  per  cent— $120~{( 
prior  payment,  which,  added  to  the  i 
paid  upon  drafts  directly  to  the  boU 
the  bonds  and  $2,000  paid  to  Mr.  Ap 
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amounted  to  just  914/MO.  But  he  holds  the 
receipt  of  Mr.  Appleton,  aa  prealdent  of  the 
company,  for  $15,000  on  that  account  Ttali 
state  of  facts  raised  a  qnestlon  at  once  as 
to  whether  <a  not  he  was  entitled  to  consider 
the  $14,000  actnaUy  paid  as  a  payment  of 
115,000,  on  account  of  his  contract  to  pay 
$SS.OOO,  and  that  was  one  of  the  questKms 
argued.  If  he  had  preTtondy  bought  all  of 
those  tMinds,  and  had  been  the  holder  of  them 
at  the  time  the  contract  was  entered  Into, 
I  should  say,  without  hesitation,  that  he  was 
entitled  to  the  whole  face  of  the  bonds.  Bat 
only  96,000  was  paid  In  advance  of  his  con- 
tract, and  for  that  be  dalmed  and  received 
a  discount  of  $120.  And  bis  counsel  frankly 
stated  that,  If  the  court  bad  any  doubts  about 
Mr.  Southard's  right  to  dalm  that  extra 
$1,000,  he  would  submit  to  a  deduction  on 
that  account  So  I  shall  bold  tliat,  although 
he  had  the  receipt  of  the  company  for  $15,- 
000,  BtlU,  for  the  purposes  of  final  account- 
ing wHh  the  defendant  corporation,  be  Is 
entitled  to  a  credit  of  only  $14,000.  But,  tor 
tbe  purpose  of  fnUintaig  bis  contract  to  fur- 
nish $33,000  in  ^change  for  the  $40,000  of 
bonds  of  tbe  company.  It  must  be  considered 
aa  a  payment  of  $15,00a  The  remaining 
$18,000  was  paid  from  time  to  time,  but 
not  in  accordance  with  tiie  terms  of  the  orig- 
inal contract  The  strli^ency  of  the  mmiey 
maricet  in  the  summer  of  1888  was  such 
that  the  defoidant  company,  by  Mr.  Apple> 
ton,  its  president,  granted  a  partial  exten- 
sion of  time,  running  up  to  the  18th  of  Jano- 
ary.  1804;  and  that  extension  Is  In  writing, 
added  to  tbe  original  agreement  The  pay- 
ments were,  In  the  end.  an  made.  A  portion 
of  those  payments  was  applied  to  the  pay- 
ment of  the  coupons  falling  due  on  the  $40,- 
000  of  bonds  on  tbe  1st  of  November,  1883. 
and  by  such  payment  Southard  undoubtedly 
received  Interest  for  moneys  he  had  never 
advanced.  On  the  let  of  May.  1894,  by  tiie 
terms  of  the  mortgage.  $2,000  was  to  be 
paid  on  account  of  principal,  and  bonds  to 
that  amount  were  to  be  retired.  On  that 
day— May  1,  ISM^the  defendant  company 
was  unable  to  meet  tbe  payment  of  $2,000, 
and  tbe  Interest  due  that  day.  and  a  new 
cimtract  In  writing  was  entered  Into  between 
tbe  parties,  by  which  the  defendant  com- 
pany agreed  to  sell  to  Mr.  Sontbard,  and  Mr. 
Southard  agreed  to  purchase,  the  remaining 
$10,000  of  the  whole  Issue  at  the  price  of 
$T.000,  of  which  $5,200  was  to  be  paid  In 
cash  on  that  date,  $1,600  on  tbe  1st  of  No- 
vember, 1884,  and  $300  on  tbe  1st  of  May, 
1885.  Tbe  $5,200  to  be  paid  on  the  date  of 
that  agreement  was  applied  as  follows:  $4,- 
000  was  used  to  retire  $4,000  of  bonds,— two 
to  be  paid  on  that  day  under  tbe  agreement, 
and  two  to  be  paid  In  <me  year  fiK>m  tbat 
date,  to  wit  on  May  1,  1805;  and  $1,200  was 
applied  towards  paying  the  coupons  due  tbat 
day  on  the  bonds  already  issued.  Tbat  left 
to  tbe  hands  of  Mr.  Sontbanl  $44^  of 
bonda.  Tbe  twnalning  $1,800  was  rabte* 


qnently  paid,  and  the  other  two  bonds  de- 
livered, making  him  the  holder  of  46  bonds, 
of  which  -foreclosure  is  sought  In  tbe  fall 
of  1884  the  stock  of  the  company  held  1^ 
Appleton  and  Jordan  and  their  party  waa 
sold  to  a  Mr.  Ferree,  wtao.  with  his  son,  be- 
came the  holders  of  the  whole  of  the  stock,- 
and  took  up  the  management  of  the  j^ant 
Shortiy  after  Ferree  came  Into  the  control 
of  the  company,  disputes  arose  between  him 
and  Mr.  Southard,  holding  all  these  bonds, 
as  to  tbe  amount  advanced  on  them,  and  aa 
to  the  amount  on  which  Interest  should  be 
paid,  which  resulted  in  a  new  contract  enters 
ed  into  between  the  defendant  company  awl 
Southard  on  the  4Ui  of  February,  1886.  By 
that  agreement  tbe  electric  company  agreed 
to  make  certain  improvements  in  and  addl- 
tkms  to  their  plant  aud  consented  to  the 
extension  of  the  Uen  of  Southard's  mortgage 
xxgoa  such  aMltions;  that  the  interest  due 
on  the  lat  of  November,  1896.  should  b« 
paid  as  upon  $38,000  of  bonds;  that  th« 
agreement  for  the  extension  of  the  mort- 
gage lien  should  be  ratified  at  a  formal  meet- 
ing  of  the  directors  of  the  company,  and  at 
a  regularly  called  stockholders*  meeting. 
Southard,  on  bis  part  agreed  tbat  the  com- 
plainant trust  tempany  should  consent  to  tba 
selling  of  some  old  engines  and  dynamos, 
the  proceeds  of  which  should  be  applied  to- 
wards the  Improvemente;  that  be  would  ac- 
cept $1,080  payment  of  interest  being  8  per 
cent  on  $86,000,  on  Novemba  1.  1885;  that 
upon  tbe  plant  being  Improved  In  the  buuh 
n«r  provided  for,  he  would  surrender  and  de- 
liver up  $10,000  of  the  bonds  for  cancdlar 
tion,  reducing  the  amount  outstandliv  t9 
$86,000,  but  that  of  tbe  amount  so  surren- 
dwed  $5,000  should  *be  considered  as  full 
p^nuent  for  the  $5,000  of  capital  stock  i^icb 
he  held;  and  that  upon  that  being  done,  tbe 
electric  company  would  execute  a  certificate 
that  tbe  mortgage  and  outstanding  bonds  t» 
the  extent  of  $36,000  were  good  and  valid, 
and  given  for  value,  and  that  there  were  no 
defenses  thereto  in  law  or  in  equity.  Tbat 
agreement  was  executed  by  tbe  two  Ferrees, 
father  and  aon,  one  as  president  and  the 
other  aa  treasurer  of  the  company.  That 
contract  was  never  carried  out  In  full  by 
the  electric  company^  They  paid  Interest  on 
tbe  reduced  number  of  bonds,  but  did  not 
make  tbe  $2,000  sinking  fund  payment  wblcb 
fell  due  on  the  1st  of  May,  1886,  nor  that 
which  fell  due  on  the  let  of  May,  1887.  Thai 
result  was  that  the  bill  was  filed.  This  con- 
tract of  February  4,  1886,  was  not  set  oat 
In  the  original  bill,  nor  was  It  set  up  tax  th» 
answer,  but  came  out  at  tbe  hearing,  and 
then  the  evidence  with  regard  to  the  pe^ 
formance  of  It  on  each  side  was  fully  gone 
Into,  with  tbe  result  that  I  conclude  that  th» 
electric  company  was  In  default  sud  tbat 
Southard,  as  holder  of  the  bimds,  was  not 
in  default  Complahiant  at  the  bearing,  <tf- 
foed  to  abide  by  the  contract  of  Fabmary 
4,  18M,  it  the  electric  company  voidd  nndcr* 
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cake  to  etrty  It  oo^  and  obtained  leava  to 
Ale  an  amendment  to  Its  bill,  by  wbteb  It 
wti  oat  tbat  agreement,  and  oflna  to  niN 
mlt  to  gucb  temw  wltb  legud  to  It  ai  Uie 
■court  ahall  tblnk  an  Just  and  equitable  un- 
der the  drcumstancea.  Tbat  contract  waa. 
€  tUnli,  emlnenUy  jnet  and  fair,  and  tta  adop- 
tion by  the  court  will  eliminate  the  charges 
4it  extortion  and  nnlaimess  In  the  orlghial 
contract  Tbe  security  for  the  loan  was  of 
4onbtfi]l  value*  and  the  loan  a  risky  on& 
The  money  waa  advanced  at  a  period  of 
great  flnanclal  stringency.  The  actual  bor- 
rowera  the  persons  then  owning  and  con- 
MlfiW  all  the  stock  of  the  defendant  cor- 
pfwathm— were  ami^  aUe  to  take  care  of 
themselves  hi  the  transaction,  and  are  not 
now  complaining  of  It  The  parties  now  de- 
fending piwchased  fbs  stock  with  full  notice 
■of  the  mortgage,  and  hence  do  not  occupy 
the  position  of  being  directly  oppressed.  For 
Oiese  reasons,  my  condnslon  Is  that  the  com- 
fdalnant  la  entitled  to  r^f,  and  that  nndw 
the  drcomstancea,  it  Is  just  and  equitable 
that  It  shotdd  have  a  decree  fur  986,oiDO^  via. 
fl.OOO  less  than  fixed  by  the  compromise 
agreement  with  the  arrears  of  unpaid  cou- 
pons on  86  bonds,  and  a  decree  of  foredo- 
■snre,  to  which  a  provlslui  Shan  be  made  for 
the  extension  of  the  principal  according  to 
the  terms  of  tbe  original  mortgage,  provided 
tbe  Interest  and  eostt  are  paid. 


JOSEPH  M.  SMITH  CO.  et  at  t.  0*BKIEN 
et  al. 

<Conrt  of  Chancery  of  New  Jersey.    Oct  12, 

1808.) 

Vraudttlekt  Ookvbtakcbs— PRRrsBBifOBS  — Set- 
Tiiro  AsiDt  Obbd. 
A  debtor,  In  order  to  defeat  judgment 
4!reditora,  transferred  land  to  one  who  had 
knowledge  of  the  facts.  A  portion  of  the  price 
was  paid  on  a  mortgage  on  the  land,  and  an- 
other portion  paid  on  a  bona  fide  debt  of  the 
grantor.  The  oalance  waa  made  payable  to  a 
tuember  of  the  grantor's  family,  to  satisfy  an 
Alleged  debt,  which  was  not  proven  to  exist 
Btid,  that  the  ^eed  would  be  decreed  a  mort- 
gage to  secvre  the  two  paymeato  made,  and 
-set  aside  as  to  the  balaneew 

Bin  by  the  Joseph  H.  Smith  Compsny  snd 
another  against  Jeremiah  O'Brien  and  anoth- 
er.  Decree  for  complainants. 

Charles  A.  Ratfabon,  for  complalnanto. 
John  K  FenneO  and  W.  W.  Ontlw,  for  de- 
fendants. 

PXTNET.  V.  a  The  bni  Is  filed  by  two 
■several  Jndgmmtt  creditors  of  the  defendant 
BolBanbto  to  set  aside  a  conveyance  of  land 
by  htm  to  the  defendant  O'Brien  on  the 
ground  that  It  was  made  for  the  pnntose  of 
■defrauding  ttie  complalnanto.  The  complaln- 
AUto  each-  recovered  two  Judgmento  agatost 
the  defendant  Bolsaubin,  two  of  which  were 
CBCOvoed  to  a  Justice's  court  on  tbe  26th  of 
Slardii  1808;  ttie  others  were  recovered  later, 
In  the  drcnit  eonrt  of  the  county.  The  con- 
veyance waa  made  on  the  2Sth  of  -  March, 


18B&  The  consiaeratlon  waa  fiOOO^ 
indoded  a  mortgage  for  WOIK  with 
of  interest  ttwteoB,  and  two  email  Judj 
amoonttng  to  abont  980Qk  bsaldes  the 
BO  that  the  balance  oC  oenaldaiatkm 
coming  to  Bolaanbto  was  about  IM7I 
facto  and  drcumstancea  show  dearl 
the  intention  of  BotsanMn  waa  to  i 
the  comidalnanto  from  realising  anytl 
their  JndgmmtB.  and  to  devote  a  poi 
the  purchase  money  to  flw  paymoit  o 
vored,  but  bona  fide  and  beneath  c 
named  Bardm,  to  the  extent  <tf  b 
¥600  and  $700,  and  tbs  balanee  to  tt 
ment  of  an  alleged  debt  due  by  Bdsai 
a  female  monber  of  hla  family,  of  1 
Istence  of  which  debt  no  sufficient  pro 
given,  and  the  drcomstanees  Indicate 
strongly  that  the  dneblU  given  by  < 
to  this  female,  and  IndfMTsed  over  by  h 
really  In  the  possesslwn  and  under  tl 
trol  of  Bolsaubin.  Theae  dreumstano 
all  known  to  Mr.  O'Brien,  and  I  am  a 
that  he  was  fully  aware  ct  the  Intmt 
Mr.  Bolsaubin.  A  payment  to  tbe  ex 
1632  waa  actually  made  to  Mr.  Bardt 
¥240  paid  to  the  holder  of  tbe  mortga 
that  extent  flie  conaldetatltm  mon 
pressed  to  the  deed  waa  honestly  api 
tbe  payment  of  the  honest  debt  of  Bol 
Under  these  drenmstancea,  I  think  t 
conveyance  to  O'Brien  must  be  decree 
a  mortgage  to  his  favor  to  secure  I 
the  payment  of  tbe  sum  of  924Xi  paid 
mortgage,  and  the  sum  of  9632  paid 
Bsrdon,  and  declared  to  be  frandnle 
void  as  to  the  balance  of  the  consld 
money.  I  will  advise  a  decree  accoi 


HUGHSON  et  al.  v.  NEWABK  M0B1 
LOAN  CO.  et  al. 

(Conrt  of  Chancery  of  New  Jersey.  < 

1898.) 

UBOaT—BROKSKAOB— Co  N'BI  DERATION — OU 
IXO  LOAV — HORTOAOBB. 

1.  Where  a  broker,  acting  as  an  a 
loaning  money,  charges  a  Borrower, 
terms  of  the  mortgage,  more  than  one' 
1  per  cent  for  obtaining  the  loan  and 
tending  it  from  time  to  time.  In  viols 
Gen.  St  p.  87(ffi.  I  6,  the  loan  Is  nanrlo 

2.  Where  a  broker,  in  assomlag  an 
for  lending  money  belonging  to  another 
anties  the  loans  as  one  of  the  considt 
of  the  emplosrment  an  exaction  by  the 
from  a  borrower  of  a  sam  to  guaranty 
payment  to  the  lender  is  without  conai*3 
as  between  the  broker  and  the  borrowe 
the  broker  is  bound  to  guaranty  the  loi 
der  its  general  contract  with  the  lender 

8.  Where  a  mortgage,  to  secure  a  loa 
by  a  broker  as  the  agent  of  the  lender, 
lowed  to  be  used  to  secure  usurious  coi 
tioQ  to  the  broker,  who  subsequently 
the  owner  of  the  mortgage,  the  paymei 
gaily  received  mnst  be  an^ltsd  on  toe  p 
of  the  mcvtgage  debt 

Bin  to  chancery  by  Louise  Sta^w 
others  i^alnat  the  Newaxk  Mwtgaai 
Company  and  otbera.  Decree  for  ew 
auta. 
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Herbert  Bon>i  ^  oomplalnaati.  F.  BL 
Bradner,  for  defendants. 

SlUERY.  y.  a  Tbls  bUl  In  this  caoae  ia 
filed  to  restrain  the  foreclosure  of  a  chattel 
mortgage  gtvexi  hj  complainants  to  the  de- 
fendant Arcber,  and  to  compel  tbe  cancella- 
tion (A  tbe  mortgage.  Complainants'  rigbt 
to  relief  under  tbe  bill  and  evidence  is  based 
upon  tbe  claim  tbat  tbe  mortgage  was  usnrl- 
ous  In  its  Inception,  and  tbat  tbey  bare  paid 
Ofioa  tbe  mortgage  more  than  tbe  amount 
actnaUj  advanced,  togetber  with  tbe  legal 
interest,  and  tb^  are  tberefore  entitled  to 
a  ddlvery  of  tbe  mortgage  as  paid,  and  to  a 
delivery  of  tbe  note  whlcb  it  was  given  to 
secure.  Tbe  note  and  mortgage  were  given 
January  20.  IS&i,  for  V158.26,  payable  Febru- 
ary 20,  1804,  and  the  mortgage  was  given  by 
complainants  to  Frank  P.  Arcber  upon  tbe 
hoosebold  chattels  of  Mrs.  Hughson,  to 
whom.  Jointly  with  her  husband,  the  loan 
was  made.  Only  f  l&O  was  in  fact  advanced, 
—9147^  In  cash,  and  $2.50  for  the  expenses 
of  acknowledging  and  recording  tbe  mort- 
gage. It  was  admitted  by  defendants  tbat 
complainants  bave  paid  (129.10,  which  Is 
ivoperly  to  be  credited  on  tbe  principal  of 
tbe  mortgage;  and  It  Is  also  admitted  that 
tiiey  bave  In  fact  made  additional  paymenta 
to  tbe  Newark  Mortgage  Loan  Company 
amountlttg  in  all  to  about  $36  additional; 
and  tbe  question  Is  wbetfaer,  on  tbe  facta  of 
tbe  case,  complainants  are  entitled  to  credit 
these  latter  payments  on  the  mortgage.  If 
so,  the  mortgage  Is  paid.  Complainants* 
claim  to  credit  tbe  payment  of  tbe  $36  rests 
on  tbe  charge  tbat  the  loan  was  made  to 
tbem  by  tbe  Newark  Mortgage  Loan  Com- 
pany upon  a  usurious  agreement  to  pay 
$8.25  for  the  month's  loan,  and  that  the  sub- 
aeqnoit  extensions  of  tbe  loan  from  month 
to  month  made  by  the  loan  company  were 
made  in  consideration  of  paying  at  the  same 
rate  upon  the  principal  unpaid,  the  total  paid 
for  tbe  alleged  nsurkms  extensions  being 
$3ft.  Defendants  set  up  that  tiie  loan  was 
mode  to  complainants  by  the  loan  company 
as  the  agent  of  a  cUeut,  Ar<Aer,  who  placed 
money  with  them  for  loaning  on  notes  and 
chattel  mortgagee,  and  gave  them  authority 
to  act  for  him  In  ration  to  these  loans  under 
a  mitten  power  of  attorney,  which  ia  pro- 
duced. They  further  claim  that  the  $S.2S 
which  was  added  to  the  original  mortgage 
and  the  other  payments  made  for  tbe  month- 
ly extensions  of  the  mortgage  were  paymente 
made  by  complainants  to  tbe  loan  company, 
as  the  agents  of  complainants,  for  obtaining 
the  loan,  and  for  guarantying  payment  to 
Archer.  Archer  resides,  or  Is  said  to  reside, 
In  Indiana,  and  tbe  guaranty  Is  not  pro- 
duced. The  form  of  tbe  transaction  between 
complainants  and  the  defendants,  as  thawa 
by  the  papers  executed*  confirms  tbe  account 
of  the  defendants;  and  I  am  Inclined  to 
think  ttist  the  Jefenflsnts'  statements  on 


this  point  are  to  be  relied  on.  rather  than 
those  of  the  complainants.  But  the  real 
question  Is  whether,  on  the  entire  facts  of 
the  case,  and  as  disclosed  by  defendants' 
evidence,  tbe  payments  for  tbe  original  guar- 
anty and  extensions  were  not  In  violation  of 
our  laws  against  usury.  I  condude  that 
they  were,  and  upon  two  grounds: 

1.  On  fke  assumption  that  the  loan  of  the 
$160  was  a  loan  by  Archer,  and  not  by  the 
loan  company,  the  mortgage  is  usurious,  be* 
cause  by  the  consent  of  the  lender,  wbff 
makes  tbe  usurious  sgent  bis  own  agent  for 
tbe  purpose,  a  usurious  brokerage,  exceed- 
tng  the  one-half  of  1  per  cent,  fixed  by  stat- 
ute  (3  Gen.  St  p.  8708,  1  B),  was  secured  by 
the  original  mortgage,  and  tbe  extensions  of 
the  loan  and  of  tbe  mortgage  were  also,  un- 
der a  like  consent  of  the  lender  through  his 
agent,  made  conditional  on  tbe  payment  of 
a  usurious  brokerage.  The  control  of  tbe 
mortgage  loan  was,  by  agreement  or  course 
of  business  between  Archer  and  the  loan 
company,  so  arranged  as  practically  to  make 
both  the  existence  and  continuance  of  tbe 
loan  conditional  on  paying  diese  sums  for  tbe 
benefit  of  ' the  lender's  agent; 

2.  Assuming  the  rdstlons  betweoi  Arcber 
and  the  loan  company  to  be  as  appears  by 
the  evidence  of  Johns,  its  manager,  the  loan 
company^  in  assuming  the  agency  of  Arcber 
for  lending  hiB  money,  guaranties  tbe  loans 
to  him  as  one  of  tbe  considerations  of  tbe 
employment.  Being  bound  tberefore  by  its 
general  contract  with  Archer  to  guaranty 
all  loans  made  through  It,  the  exaction  from 
tbe  borrowers  of  an  additional  oonslderatioa 
from  tbem,  to  do  what  It  was  bound  to  do 
by  Its  contract  with  AnAer,  was  without 
consldemtlon  as  between  tbe  loan  company 
and  the  compMnante;  and,  as  between 
tbem,  tbe  additional  compensation  must  be 
token  In  law  to  be  what  It  was  In  fact,— on 
lU^ol  and  usurious  compensation,  made  sole- 
ly for  procuring  and  continuing  tbe  loan. 
And  tnasmu6b  as  tbe  mortgage  was,  by  the 
arrangemoit  or  coarse  of  business  between 
Arcber  and  tbe  kmn  company,  bis  agent,  al- 
lowed to  be  used  for  the  purpose  of  securing 
these  paymvits,  and  the  loon  company,  who 
received  them.  Is  now  the  owner  of  tbe  mxatr 
gage,  tbe  payments  IllegaBy  received  must 
be  applied  to  tbe  mortgage. 

The  above  conduslons  are  resebed  on  the 
asBun^tlon  that  the  loan  company  has  suffi- 
ciently iffoved  that  it  did.  In  fact,  guaranty 
the  mortgage  debt,  u  stipulated;  but  It 
should  be  noticed  that  no  gnaran^  sufitclent 
to  bind  the  loan  company  has  been  proved, 
and.  If  It  be  taken  upon  the  whole  case  not 
to  bave  been  made,  then  the  loan  company, 
tbe  present  owner  of  the  mor^ge,  must  sp 
ply  tiie  amount  received  on  account  of  the 
mortgage  as  so  much  m<»iey  originally  re- 
ceived wltiiout  consideration,  and  now  equi- 
tably appUcaUe  to  tiie  mfHTtgsge  debt  as 
against  tiiem.  In  any  view  of  the  case. 
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ttierefore,  Uie  complainants  are  entitled  to 
tht  delivery  up  of  the  note  and  mortgage  for 
cincellatlon,  and  I  wOl  so  advlw. 


BULLOWA  et  aL  T.  OBGO  et  aL 

(Court  of  CbanceiT  of  New  Jerser.  Oct  2B. 

1898.) 

SvATUTB  or  Frauds— QuARAXTT—pRisaiTAlt  AMD 

SaRBTr— £klUlTABL>  MORTOAOIV— 
FORBCLOSDRB— BqOtTT. 

1.  An  oral  agreement  to  make  aales  on  com- 
mlaaUm,  and  to  goaranty  parment.  Is  not  withr 
In  the  statute  of  frauda;  and  thie,  though  the 
precise  amount  to  be  received  for  goarantying 
the  sales,  as  distingutshed  from  commlulons 
for  making  them,  does  not  appear. 

2.  Where  the  suretr  io  a  collector's  bond  ac- 
knowledged himself  mdebted  in  a  certain  sum, 
If  the  collections  were  not  accounted  for,  hia 
debt  became  fixed  on  default  of  the  principial  to 
an  amount  in  excess  of  the  bond. 

3.  An  equitable  mortgage  bj  depoalt  of  ti- 
tle deeds  may  be  created  to  secure  the  debt  of 
a  third  person. 

4.  A  deposit  of  title  deeds  constitutes  an  cq> 
nltablc  mortgage,  though  accompanied  with  mm 
agreement  to  execute  a  legal  mortgage. 

6.  Defendants  cannot  complain  that  the  ac- 
tion shoald  be  at  law,  where  the'  complaint 
seeks  to  foredose  an  eqnitable  mortgage  giv- 
en br  one  defendant  to  aecure  a  anm  due  tran 
the  other. 

BUI  by  Alfred  L.  M.  Bollowa  and  others 
against  D(Mnlnico  Orgo  and  Hlebael  Bilanda. 
On  demurrers  to  the  bill.  Overruled. 

The  defendants,  Orgo  and  Bllancla,  file  sep- 
arate demnrrers  to  the  MB.  The  pleading  by 
way  of  demurrer  by  Orgo  Is  followed  by  an 
answer  which  traverses  the  allegations  of  the 
bllL  The  facts  set  out  by  the  bill,  and  admit- 
ted by  the  demnrrers,  are  these:  The  com- 
idainants  are  merchants,  dealers  in  flour  and 
meal;  and  on  the  20th  of  February.  1894,  en- 
tered Into  an  oral  agreemrat  with  the  defend- 
ant Orgo,  by  which  Orgo  undertook  to  make 
sales  on  commission  of  goods  t>t  the  complain- 
ants, and  to  guaranty  the  sales,  and  bad  au- 
thority to  make  collections.  It  was  a  part 
of  the  agreement  that  Orgo  should  give  seca- 
rttj  for  the  faithful  performance  of  the  con- 
tract on  his  part  To  that  end  the  defendant 
Bllancla  on  the  21at  of  February,  1804.  exe- 
cuted and  delivered  to  the  complainants  a 
bond  in  the  penal  sum  of  f 1.000,  upon  condi- 
tion, after  reciting  the  contract  between  Orgo 
and  the  complainants,  that  BUancia  should 
Indemnify  and  save  harmless  the  complain- 
ants from  all  loss  by  reason  of  the  employ- 
ment of  Orgo.  and  that  Orgo  should  pay  com- 
plainants all  moneys  due  and  to  become  due 
upon  sales  made  by  him  and  all  moneys  col- 
lected by  him  on  account  thereof.  After- 
wards, on  the  11th  of  January,  1885,  the  em- 
ployment still  continuing,  Bllanda  entered 
Into  another  bond  to  the  complainants  in  the 
penal  sum  of  |2,000,  with  a  like  condition  In 
all  respects.  Shortly  after  the  making  of  the 
first  bond  (February,  18&4),  Orgo  entered  upon 
tall  em^yment,  and  made  sales  of  merchan- 
dise^ and  continued  making  such  sales  long 


after  the  giving  of  the  second  bond,  i 
Ing  In  the  aggregate  to  $14,838.67.  s 
lected  from  purchasers  and  accounted 
plalnants  for  sums  of  money  amoun 
the  aggregate  to  $11,606.17,  and  nc 
He  was  entitled  to  credit  for  commlssii 
other  items  to  the  amonnt  of  (1,208.6 
ing  a  balance  due  of  $2,021.80.  wh]<^ 
is  still  due  and  owing.  A  statement 
account  showing  that  balance  was  fii 
to  Orgo.  and  also  to  Bllanda,  and  tb< 
requested  to  pay  It,  and  have  failed  ti 
Further,  the  complalnante  had  Int 
with  Oigo  and  BUancia  with  a  view 
curing  a  settlement,  and  then  threatei 
unless  the  defendants  would  either 
secure  the  amonnt  due.  Thereupon  I 
told  tlie  complainants,  through  their 
that  he  was  willing  to  secure  them  t 
ment  of  the  money  due,  and  offered  tc 
second  mortgage  upon  a  house  and  Id 
by  him  situate  In  the  city  of  News 
description  of  which  Is  set  out  at  Imi 
was  finally  agreed  between  the  compl 
agent  and  Bllanda  that  BUancia  she 
posit  with  the  complainants*  agent  t 
deed  or  deeds  for  the  house  and  lot  li 
for  the  payment  of  the  moneys  actui 
from  Orgo  to  complainants,  until  a 
mortgage  should  be  executed  by  Bllan 
his  wife  to  complainants  upon  the  ji 
to  secure  tbe  complainants  the  payi 
the  amount  found  to  be  actnaUy  due  i 
Ing  by  Orgo,  and  as  security  for  the  ei 
of  a  mortgage,  and  an  ai^intment  ws 
to  meet  at  a  certain  time  and  place 
purpose  of  having  the  mortgage  ex 
and  in  consideration  of  the  pledge  and 
of  the  title  deeds  as  security  for  the  p 
of  the  amount  the  comftoinants  agi 
postpone  suit,  and  did  refrain  from  su 
lancla  on  his  bond.  In  pursuance  ( 
agreement  Bllancla  did  deposit  with  tl 
plalnants*  agent  a  deed  of  conveyanci 
to  him  of  a  certain  tract  of  land  alt 
the  city  of  Newark,  set  out  by  descrli 
the  bin.  Several  meetings  by  appol 
were  had  for  the  purpose  of  finally  \ 
the  matter  and  for  the  execution  of  th 
gage,  and  finally  a  further  time  was  fi 
such  execution,  to  wit,  Octol>er  28,  18 
preliminary  to  that  meeting  it  was 
that  the  complainants'  agent  should  h 
title  deed  so  deposited  as  security  and 
for  the  money  then  due  complainan 
untU  the  final  execution  and  delivery 
contemplated  mortgage.  Comi^alnax 
peared  at  the  time  and  place  fixed,  i 
defendant  Orgo  failed  to  appear,  and 
fendant  Bllancla  refused  to  execute  : 
liver  the  mortgage  as  he  had  agreed 
and  demanded  the  return  of  the  tltl 
but  the  complainants'  solicitor  refuses 
liver  It  up,  and  stIU  retains  the  poi 
thereof.  The  bill  aUeges  that  such 
amounts.  In  equity,  to  a  mortgage.  ' 
farther  alleges  that,  If  It  should  beco 
essary  to  take  and  state  an  acconnt  1 
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tbe  enaidalnaiitB  and  Orgo  of  Us  dealtngs,— 
ttw  accoant  will  be  InTolved,  and  af  coiuld- 
«rable  unonnt,  and  can  be  bet^  and  more 
expedltloiuly  taken  In  tbls  court;  and  prays 
that  Orgo  may  be  decreed  to  aecotint  to  com- 
plalnants  for  the  balance  dne  and  owing  to 
them  mider  and  by  rirtoe  of  the  agreement, 
and  that  the  premises  described  In  the  deed 
may  be  decreed  to  be  subject  to  a  lien  and 
tncumlwance  to  the  extent  of  the  atfionnt 
(onnd  -to  be  due  from  Orgo,  and  may  be  sold 
to       and  satisfy  the  same. 

Herbert  Boggs,  for  complainants.  B.  V.  A. 
Belfatto  and  Mr.  James  M.  Trimble,  for  de- 
murrants. 

PITNBIT,  V.  a  (after  statbig  tb»  tacts). 
The  axst  point  raised  by  the  demurrers  is 
Hiat  the  agreement  of  Orgo  to  guaranty  the 
■ales  made  by  him  on  account  of  the  com- 
plataunts  Is  Told,  under  fbe  statute  of  frauds, 
because  not  In  writing.  But  I  ttiink  the  law 
la  the  other  way,  and  that  the  agreement 
waa  not  wltUn  the  statute  of  frauds.  The 
bill  distinctly  alleges  fbat  Orgo  waa  to  re- 
eelTe  a  certain  commission  agreed  upon  be- 
tween them  as  bis  compensation  for  selling 
and  guarantyli«.  This  makes  the  contract 
an  orii^al  one  between  Orgo  and  tiie  com- 
plataiants  In  consideration  of  a  bentf  t  and  ad- 
nntage  to  him  (Orgo)  therefor.  The  pre- 
•nmptlon  Is  that  he  received  a  greater  com- 
mtalon  on  ttta  sales  as  consideration  for  his 
guaranty  "ttian  he  would  have  recelred  If  the 
aales  had  bem  made  without  the  guaranty. 
It  la  quite  unnecessary  that  tba  precise 
amount  whidi  he  received  on  account  of  his 
contract  of  guaranty,  as  distinguished  from 
bis  services  In  maUng  sales,  should  avpeax. 
He  was,  In  fac^  to  rective  a  consldeimtion, 
and  that  consideration  is  the  basis  ot  his 
promise  to  goaran^  the  debts.  In  fact,  It 
was  the  ordinary  del  credere  commission, 
which,  as  la  weD  setQed,  Is  not  within  the 
atatote  of  frauds. 

The  next  point  takm  was  that  the  depodt 
of  the  title  deed,  under  the  circumstances  al- 
leged In  the  bill,  dU  not  constltnte  an  equi- 
table mortgage,  because  the  debt  for  whidi 
It  was  deported  was  not  the  debt  of  Bllancla, 
tnit  that  of  Orgo.  There  are  two  answers 
to  this.  In  the  first  place,  the  allegation  Is 
that  a  distinct  sum  of  money  waa  due  from 
Orgo  to  the  complainants,  which  was  covered 
tiy  the  ccmdiUons  of  the  bonds.  That  being 
so,  the  giving  of  the  bonds  made  that  debt 
the  debt  of  Bnanda.  He  acknowledged  hhn- 
sdf  Indebted,  first,  in  the  sum  of  $1,000,  and 
afterwards  In  the  sum  of  92,000,  If  a  certain 
condition  was  not  fnlflUed.  That  condition 
was  not  folflOed,  and  thereby  his  debt  be- 
came at  once  ^ed.  In  the  next  place,  I 
am  unable  to  assent  to  the  doctrine  that  an 
equitable  mortgage,  by  depositing  title  deeds, 
oiay  not  be  created  in  order  to  secure  the 
debt  of  a  third  person.  The  authorities  are 
not  so.  It  waa  faintly  argued  by  the  demur- 


ranto  that  the  deposit  of  title  deeds,  with  an 
agreement  to  execute  a  legal  mortage,  did 
not  constltnte  an  eqnlteble  mortgage.  But 
the  authorities  are  the  other  way.  Edge  t. 
Wortblngtott,  1  Oox,  Cb.  211  (Lloyd  Kenyui, 
M.  a.,  decided  In  1786);  Ex  parte  Kensing- 
ton. 2  Yes.  ft  B.  70,  at  page  88  (Lord  Eldon); 
Hockley  v.  Bantock,  1  Rnsa.  141  (Lord  Olf- 
ford.  M.  B.);  Keys  v.  Williams,  8  Younge  ft 
C.  EbEcb.  66,  at  page  91  (Lord  Ablnger,  0.  B.); 
Ex  parte  Howe,  1  Paige,  125,  at  page  130 
(Walworth.  Ch.);  1  Jones,  Mortg.  1 163. 

No  point  was  made  on  the  Insufflclracy  of 
the  contract  to  execute  a  l^pU  mortgage 
which  accompanied  the  d^toslt  of  the  tlOe 
deed,  on  the  ground  that  no  time  was  fixed 
for  the  payment  of  the  money.  In  the  ab- 
sence of  vcitresB  contract,  tbe  presumption 
would  be  fliat  tbe  giver  of  the  mortgage 
ahould  have  a  reaaonaUe  time  in  which  to 
pay  the  mtmey;  and  in  tills  state  me  year 
has  become  so  generally  the  ordinary  time 
that  I  think  the  courts  ou^t  to  presume.  In 
the  absence  of  express  contract,  that  one 
year  was  the  time  In  the  minds  ot  the  par^ 
ties. 

Another  point  taken  by  the  demurrants  Is 
that  the  complainante  have  a  comidete  remedy 
at  law;  that,  as  betwen  them  and  Orgo,  tiidr 
remedy  la  simply  an  action  at  law.  This 
view  was  attempted  to  be  met  by  tiie  com- 
pU^nante  by  an  all^tUn  in  their  blU  that 
the  accounts  were  complicated,  and  j^roper  for 
the  action  of  a  court  of  eqnl^.  If  tlw  case 
depended  upon  that  allegation,  I  should  doubt 
ite  BUflklency.  I  am  Indined  to  the  opinion 
that  tiie  bin  slurald  set  out  more  in  detail  tbe 
ffecte  showing  the  complications  wbidi  render 
It  proper  for  a  court  of  equity  to  Intervene. 
But  a  complete  answer  to  tiie  objection  is 
that  the  bm  Is  one  to  foreclose  an  equltaUe 
mortgage  given  by  the  defendant  Bllands  to 
secure  an  exact  sum  of  money  alleged  to  be 
due,  and  admitted  by  the  demurrers  to  be 
due,  from  Orgo  to  the  complainants,  anl  to 
secure  which  Bflancla  gave  bis  bond,  and 
afterwards  the  equitable  mortgage,  on  tbe 
land  mentioned.  The  demurrers  are  over- 
ruled, with  coste,  with  leave  to  the  defend- 
anto  to  answer  wltiim  80  days  upon  payment 
of  coste.  ^nie  answer  annexed  to  the  de- 
murrer of  Orgo  may  stand  as  his  answer. 


COMMISSIONERS  OP  PUBLIC  SCHOOLS 
OF  TOWN  OF  PHILLIPSBURG 
V.  BTAIB  et  al. 
(Oourt  of  Chancery  of  New  Jersey.   Oct  20, 

isga) 

BoiLDiss  Contracts— Mbchanios'   LtSNs— Sns- 

SriTOTBD   AORIKMCNTS— CBUVIOV 

or  TnuBT  Fund, 

1.  A  building  contract  required  the  coatcact- 
or  to  famish  formal  releases  from  material 
men  and  laborers  op  to  the  time  of  the  several 
parments  who  might  have  a  Hen  thereon, 
which  waa  pursuant  to  P.  L.  1802.  c.  228, 
which  had  .been  repealed  before  the  contract 
waa  entered  into.    The  contractor,  objecting 
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to  the  (oocoring  of  nlcue*  at  wmdk  parment, 
•creed  with  the  ownen  to  hare  the  paymeotB 
depoetted  In  the  name  of  one  of  the  ownen. 
and  that  then  the  amount  be  apiwrtioned 
among  the  mateiial  men  and  laborera  accord- 
ing to  their  respectlTe  claims,  and.  If  auTtfaing 
was  left,  to  be  paid  dlrecUr  to  the  contractor. 
Thla  plan  was  followed  op  nntU  the  laat  pay< 
menL  when  the  claims  of  the  labtmra  and  ma- 
terial men  exceeded  the  amount  payable;  bat 
It  was  known  at  the  time  that  the  contractor 
had-  a  claim  for  extra  work  not  yet  finished, 
and  it  was  soppoaed  that  the  balance  doe  the 
former  couM  be  piUd  from  aach  fond.  Before 
the  order  to  pay  for  the  extra  work  was  drawn, 
the  contractor  became  Indebted  to  defendant 
for  materials,  only  a  part  of  which  were  fur- 
nished for  said  bailding.  Defendant  aned  ont 
an  attachment  agalnat  the  contractor,  and  gar- 
nlshed  the  money  for  the  extra  work,  which 
had  been  deposited  in  the  hands  of  said  owner. 
Btid,  that  toe  arrangnnent  in  regard  to  mak- 
ing the  payments  to  the  owner  was  binding  on 
the  contractor,  and  hence  also  on  defendant, 
so  as  to  Impress  sncb  payments  with  a  trust 
In  faTor  of  the  laborers  and  material  men  as 
against  the  creditors  at  large  of  the  contract- 
or, notwithstanding  there  was  no  statute  at 
the  time  of  the  execatlon  of  the  agreement  gir- 
Ing  the  laborers  and  material  men  a  lien  on 
tk»  premisea. 

2.  The  failure  of  the  laborera  and  material 
men  to  give  the  notice  required  by  statute  to 
fix  a  lien  on  the  mon^  due  the  contractor,  pri- 
or to  the  Issuance  of  defendant's  attachment, 
does  not  deprive  them  of  their  rights,  since 
they  were  Justified  in  relying  on  the  former  ar- 
rangement, and  rinee  the  nature  of  the  trust 
was  such  as  to  dlspenae  with  notice  or  other 
action  on  their  part  nnder  the  Hen  law. 

Bin  of  interpleader  by  the  commlaslaien 
of  public  sctaoolB  of  flie  town  of  PbllUpibniv 
B«alnBt  John  IL  Stair  and  others,  credit- 
ors of  wniUun  B.  Stevens.  Decree  dlstrlb- 
ntlng  the  tnud  among  defendants  according 
to  the  amount  of  their  reapectire  claims. 

The  complainants,  the  commissioners  of 
pnMlc  schools  of  the  town  of  Philllpsbnrg, 
entered  Into  a  contract  with  one  Wnilam  B. 
Stevena  to  erect  for  them  a  school  buUdlng 
called  "Sltgreave's  School,"  In  the  town  of 
PbilUpsburg,  Warren  county.  The  contract 
Is  dated  October  30,  1885;  and  the  contract 
price  was  to  be  paid  In  monthly 

Inatanments  as  the  work  progreased,  and 
provided  for  the  retention  of  16  per  cent  un- 
til the  building  was  finished.  The  amount 
of  each  monthly  payment  was  to  be  fixed 
by  a  biUlding  committee  of  the  complainants, 
Instead  of  the  architect  The  contract  was 
duly  filed  before  the  work  commenced.  It 
was  written  on  a  printed  blank  framed  for 
use  nnder  the  supplement  to  the  mechanic's 
lien  act  of  March  29,  1892  (P.  L.  p.  858,  c. 
223),  and  contained  a  clause  requiring  the 
contractor  to  furnish  releases  from  all  per- 
sons furnishing  materials  for  and  labor  up- 
on the  building  up  to  the  time  of  the  pay- 
ment, and  who  might  have  a  lien  thereon. 
The  act  of  1882  had  been  repealed  before 
the  contract  was  entered  into.  The  first 
payment  was  made  directly  to  the  contractor 
without  enforcing  the  reqnlsltlona  of  the  con- 
tract In  this  respect;  but  at  the  second  pay- 
ment the  contract  was  enforced,  or  attempt- 
ed to  be,  and  the  contractor  wu  nnable  to 


procure  the  releases  and  make  the  ne 
affidavit  He  was  a  resident  of  Bin 
ton,  N.  T.,  unaccustomed  to  work  up 
lien  law  of  New  Jersey,  without  a 
the  neighborhood,  and  objected  stre 
to  being  compelled  to  procure  f  wmal  i 
at  each  payment  The  commlaslonc 
complainants,  and  their  counsel,  Mr. 
In  order  to  obviate  this  difficulty,  devl 
plan-  of  having  an  order  drawn  by  th 
urer  in  favor  of  the  president,  Dr.  Be 
each  payment  when  Its  amount  wa 
and  by  him  placed  to  his  Indlvldua: 
tn  bank,  and  then  that  the  laborers  i 
terlal  men  and  the  contractor  sboul 
In  Ur.  Relley's  office,  and  the  amount 
portioned  among  the  material  men 
borers  according  to  the  amonnto  of  t 
spectlve  claims,  as  certified  to  by  t 
tractor,  and,  if  anything  was  left  afi 
Ing  them.  It  should  be  paid  directly 
contractor.  This  plan  was  cbeerfi 
quieaced  In  by  the  contractor,  and  f 
up  for  the  laat  three  or  four  payme: 
laborers  and  material  men  at  the  sai 
signing  releases  for  their  dalma,  bes 
celptlng  their  blUa.  The  last  payn 
the  contract  proper  came  due  on  Ou 
November,  and,  a  few  days  after  tb: 
all  the  persons  having  claims  against 
tractor  on  account  of  work  and  lab 
and  materials  famished  for  the  b 
with  a  few  exceptions,  met  at  iSr. 
office,  and  tt  was  found  that  the  ag 
of  their  claims  exceeded  the  payn 
about  fTOO.  Among  those  claims  wa 
In  favor  of  the  defendant  MIddlefa 
Son,  material  men  of  Blnghampton, 
for  a  sum  (according  to  Ur.  Relley's  i 
tlon)  of  $301,  which  waa  presented 
contractor,  and  certified  to  as  correc 
deducting  9200,  which  had  been  pal 
check  of  Dr.  Reese  to  Mlddlebrook  & 
the  11th  of  September,  showing  a 
due  of  $191.  The  bill  In  question  v 
with  Mr.  Belley,  but  was  lost  by  his  ; 
ger  on  the  day  of  the  bearing,  a 
amount  Is  fixed  entirely  by  his  memo: 
payment  was  made  to  Mlddlebrook 
out  of  the  final  payment  due  to  Stev 
was,  however,  known  at  the  time,  t 
contractor  had  a  claim  for  extra  w< 
yet  finished  and  passed  upon  by  the  1 
committee;  and  It  was  supposed  t] 
balance  due  the  material  men  and  li 
or  some  portion  of  it  could  be  pal 
that  The  bill  for  this  extra  work 
ported  by  the  committee,  and  passe 
by  the  board  on  the  3d  of  Decemb 
fixed  at  1:638.50.  and  a  resolution  was 
that  an  order  be  drawn  by  the  treae 
favor  of  Dr.  Reese  for  that  amount, 
meantime  the  contractor  had  become 
ed  to  the  defendant  John  EL  Stair,  a  e 
man  of  Easton,  Pa.,  In  the  sum  of  i 
of  which  only  $91.30  was  for  materli 
nlsbed  to  the  school  building.  Stair* 
wa*  on  the  alert,  and  claimed  the  $81. 
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had  KHM  ammuice  Mr.  ReUey,  wbo 

managed  the  whole  affair,  that  It  would  be 
paid  out  of  the  amount  doe  for  extra  work. 
In  the  meantime  the  contracts  had  left  the 
state,  and  did  not  appear  farther  In  pawn 
In  the  affair.  On  or  about  the  day  that  the 
order  for  9688.60  vaa  placed  by  Dr.  Roeae  to 
his  credit  in  bank.  Stair  aued  an  attachment 
out  of  the  circuit  conrt  of  the  county  of 
Warren  agatnat  Sterols,  the  ctmtractor,  as  a 
nonreddent  debtor,  and  garnished  the  com- 
plainants by  proper  proceedings.  On  the 
14th  of  December,  three  days  later,  the  de- 
fendant Walters  aerved  on  the  complainants 
an  order  In  bis  favor  drawn  by  Stevens,  for 
$2a3S,  to  be  paid  out  of  the  money  In 
Beese's  hands;  and  It  Is  admitted  that  that 
amoant  of  money  was  due  to  Walters  for 
labor  upon  the  building.  On  the  19th  of  De- 
cember, Stevens  drew  a  like  order  hi  favor 
of  the  defendant  MIddlebrook  &  Son  for 
9342^;  and,  on  the  19th  or  20th  of  Decem- 
ber, MIddlebrook  &  Bon  served  on  the  com- 
plainants a  notice  under  the  third  section 
of  the  lien  act  for  that  amount  It  was  ad- 
mitted that  that  sum  was  doe  for  materials 
which  went  into  the  building.  The  proceed- 
ings of  Stair  In  the  Warren  circuit  went  to 
Judgment,  and  he  was  about  to  proceed 
against  the  complainants  as  garnishees  when 
they  filed  their  bill  of  Interpleader  in  this 
court,  paying  the  money  Into  court,  and 
bringing  In  all  the  parties.  About  the  time 
of  the  filing  of  the  bill,  the  defendant  Thom- 
as served  on  the  complainants  a  notice,  un- 
der the  third  section  of  the  mechanic's  lien 
act  t<a  the  snm  of  9M.4a 

J.  L  BlaJr  Bellcy.  for  eomplabiuitt.  B.  OL 
Fnst.  tot  defendant  John  B.  Btalr.  W.  H. 
Waltera,  for  d«fendairt  C  D.  MIddlebrook 
Ss  Son.  O.  D.  HcGonneU,  for  defandant 
Henry  Tbonua.  daienoa  Walten^  for  dft> 
fendant  Henry  Walters. 

PVntJEY,  T.  a  <aft«r  etathig  the  facts). 
The  principal  oontest  Is  betwem  the  defend- 
ant Stair  and  the  defendants  MIddlebrook  A 
Son.  Tbe  contention  of  Stair  Is  tliat  the 
clause  la  the  contract  requiring  releases  and 
nfildavlts  Iws  no  force  or  effect,  because  tbe 
statute  which  gave  rise  to  Its  necessity  was 
repealed  before  the  contract  was  made,  and 
ibat  under  tbe  law  as  It  stood  at  that  time 
there  covld  be  do  person  having  a  Hen  upon 
the  iwmtses;  that  the  arrangement  by 
which  the  money  was  placed  in  Dr.  Beese's 
hands  for  distribution  among  the  creditors 
who  had  furnished  labor  and  materials  was 
not  at  all  binding  on  Stevens,  the  contractor, 
and  did  not  Invest  Dr.  Reese  with  any  con- 
trol whatever  of  the  fnnd,  or  give  bim  .any 
rlzbt  to  retain  It  for  the  benefit  of  the  un- 
paid laborers  and  material  men,  as  against 
Stevens  personally;  and  that  he  (Stevens) 
could  have  sued  the  complainants  or  Dr. 
Reese  for  tbe  money,  and  compelled  its  pay- 
ment; and  that  neither  would  have  had  any 
41A.-82 


defense  either  at  law  or  In  eqnlty.  The  con- 
tention of  MIddlebrook  &  Son,  on  the  other 
band.  Is  that  the  clause  In  the  contract  Is 
not  disposed  of  by  such  argument,  and  can- 
not be  dispensed  with,  but  must  be  given 
force:  and  that  the  arranganent,  which  was 
acquiesced  in  by  the  contractor,  that  the  pay- 
ments, as  they  matured,  should  be  placed  in 
Dr.  Beese's  hands,  and  that  he  should  have 
a  right  to  apply  them  to  the  payment  at-^ 
persons  who  had  done  work  and  furnished 
materials,  was  a  binding  one  on  Stevens,  and 
was,  in  effect  a  pigment  to  Stevens,  and 
fornlshad  the  complainants  with  a  complete 
eqnlt^e,  if  not  1^^  defense  to  any  claim 
by  Stevens  or  his  as^gnee,  voluntary  or  In- 
rolnntary,  to  demand  the  same  until  all  sn^ 
meritorious  daims  woe  paid;  and  that  the 
fnnd  In  Dr.  Beese's  hands  became  at  once 
Impressed  with  a  trust  In  favor  of  the  cred- 
itors, and  was,  In  effect,  a  paymwt  to  them. 

I  am  of  the  opinion  that  the  oontention  of 
the  coimsd  of  MIddlebrook  A  Son  Is  well 
foosded.  The  whole  contract  and  the  con- 
duct of  the  parties  must  be  construed  in 
view  of  tint  evident  policy  of  die  mechanic's 
Uen  law,  and  particularly  of  that  sectlcm 
whitA  forbids  the  making  of  advance  pay* 
ments.  It  Is  clearly  the  policy  of  the  act 
that  tbe  money  dne  from  the  owner  to  the 
contractor  shall  be  first  applied  to  the  pay- 
ment of  all  claims  for  labor  done  on  and 
materials  furnished  for  the  bnlldtng,  before 
the  contractor  himsdf  or  any  of  his  general 
creditors  shall  reach  It.  Then,  again.  It  is 
to  be  observed  that  while  It  Is  true  that,  be- 
cause the  contract  was  duly  filed,  nobody 
except  the  contractor  could  have  any  Uen  up> 
on  tbe  building  and'  cmtilage  upon  whicdi  It 
stands,  that  proposition  does  not  include  the 
contract  price  in  the  hands  of  the  owner; 
and  It  has  been  distlncay  dedared  by  the 
conrt  at  errors  and  appeals,  In  the  case  of 
Slingerlaud  t.  Bhus,  80  AtL  71%  that  the 
laborers  and  material  men  do  have  an  "in- 
choate Uen"  upon  tbe  contract  price  In  the 
hai^  of  the  owner,  to  be  wrought  out  by 
means  of  a  notice  served  under  the  third 
section. 

Tlie  argument  of  tbe  counsel  of  the  attadi- 
Ing  creditor  eliminates  the  clause  In  ques- 
tion entirely  from  tbe  contract,  and  renders 
It  an  absolute  nullity.  HiIs  result  should 
be  avoided,  and  the  clause  givBa  some  force, 
if  possible.  Tbe  rales  of  construction  re- 
quire that.  I  think  this  can  be  done  by  con- 
struing It  as,  la  effect,  an  undertaking  on 
the  part  of  Stevens  that  all  labor  and  ma- 
terial going  Into  the  building  should  be  paid 
out  of  the  contract  price.  Such  a  stipula- 
tion the  complainants.  In  my  Judgment  had 
a  right  to  exact  The  matter  of  sentiment 
if  you  choose  to  csU  It  that  is  to  be  con- 
sidered. The  commissioners  mlEht  well  de- 
sire that  nobody  who  worked  oo  or  fnmishcd 
materials  to  this  building  should  be  sble  to 
say  that  they  had  not  received  their  pay. 
and  a  contract  to  that  effect  should  be|ai- 
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forced.  This  la  the  coiutmctioii  wblcb  tbe 
parties  put  upon  tbe  elaiue  In  qneatloii,  and 
tber  enforced  it  hj  a  substituted  proceed- 
ing, to  wbldi  tbe  contractor  did  not  serioua- 
ly  object,  but  in  Which  be  cbeerfnUy  ac- 
qnlesced.  namely,  the  placing  of  tbe  pay^ 
menta  as  tbey  matured  on  the  contract  In 
the  hands  of  tbelr  prasldent  as  an  IndlTldnal, 
to  be  by  bim  ap^led  to  tbe  paymoit  of  the 
claims  in  question.  This  acquiescence  by 
tbe  contractor  seems  to  me  to  raise  an  equity 
tai  faror  of  all  tbe  laborers  and  material  moi. 
as  against  the  Creditors  at  large  of  the  con- 
tractor. Tbe  fund  In  bis  bands  became  Im- 
pressed witb  a  trust  In  faror  of  the  favored 
Class  of  creditors,  and  that  tmst  enablea 
tbe  complalnanta  to  defend,  In  equity,  against 
a  simple  action  at  law  by  the  contractor, 
except  aa  to  ancfa  sum  of  money  as  may  re- 
nudn  aftor  paying  all  tbe  class  of  creditors 
Just  mentioned;  and  tlut  defense,  of  course, 
extends  to  tbe  plalntifl  tai  attachmmt.  who 
Is  nothing  more  tlian  an  InTOlnntary  assignee 
of  the  contractor.  It  is  to  be  obserred  that 
each  one  of  these  parties  who  daim  against 
Btair  might  taare  given  tbelr  datms  legal 
aa  well  as  eqnitalile  preference,  by  sIMng 
tbe  requisite  notice  under  the  thted  aectkn 
prior  to  tbe  issuing  of  his  attachment;  and 
It  was  urged  that  tliey  lost  tbelr  right,  as 
against  tbe  general  creditors,  by  failing  to 
give  such  notice.  But  I  think  ttils  argument 
cannot  prevail,  for  two  reasons.  In  tbe  first 
Idace,  the  arrangemoit  which  I  have  stated, 
and  wbicb  was  carried  out  for  tbe  last  three 
regular  paymmta  under  tbe  contract,  pre- 
sumably waa  made  known  to  most  of  them, 
and  they  were  measurably  Justified  in  sup- 
posing, and  acting  upon  the  supposition,  that 
no  notlcea  were  required  or  any  other  legal 
steps  tal^  in  order  to  Insure  them  tbelr 
payment  Tbey  bad  a  right  to  rely  apon  the 
mon^  b^ng  impoonded  In  Dr.  Reese's  bands 
for  tbelr  benefit  And.  in  tbe  second  place, 
tbe  nature  of  the  trust  waa  sudi  as  to  dia- 
pense  with  any  notice  or  other  legal  action 
on  their  part  under  tbe  Hen  law,  and  placed 
all  on  an  equal  footing  In  the  matter  of  dis- 
tribution. 

Tbe  result  to  that  the  claim  of  Stair  must 
be  reduced  to  ^1.80.  with  his  costs  In  this 
coort  The  claim  of  Walters  is  allowed,  witb 
his  costs  Id  tbia  court  Tbe  dalm  of  Middle- 
brook  &  Sod  must  be  reduced  from  $342.87  by 
a  credit  of  $23.42.  making  it  $318.95  (besides 
CMts).  for  tbe  reason  that  it  appears  by  tbelr 
bin  ot  Items  furnished  that  they  credited 
Stevens  on  September  12tb  witb  $170.58  only, 
when  tbey  were  actually  paid  $200.  No  rea- 
son is  given  for  not  giving  the  full  credit 
The  total  amount  of  the  bill— $518.95— does 
not  agree  witb  tbe  recollection  of  Mr.  Relley 
at  tbe  amount  of  the  bill  furnished  blm  by 
Mr.  Stevens;  bnt  that  is  easily  accounted  for 
by  tbe  fair  Inference  to  be  drawn  from  the 
dates  of  the  items  that  the  bill  by  Stevens 
was  partial,  and  that  other  Items  were  sub- 
■equmtly  furnished,  wblcb  appear  In  the  bill 


exhibited,  whliA  la  admitted  to  bft  ( 
Tbe  datan  of  nroma^  amonntiiv  to 
witti  costs.  If  any,  la  also  allowed, 
opinion,  for  the  reasons  before  stated 
should  be  no  preference  among  thesi 
ItOTS,  bnt  an  Should  stand  on  an  eqni 
ing.  If  the  fund  in  conrt  Is  insnffic! 
pay  all,  then  tbey  wUl  be  paid  pro  rat 
tbe  amount  of  their  several  clalma 
costs.  If  tbe  fund  is  more  than  snffic 
pay  them  aU,  then  the  remainder  wU 
the  defendant  Stair. 


MAXWELL  V.  McGRBERT  et 
(Prerogative  Court  of  New  Jersey.  0 

1898.) 

BXRCCTORS — ACCODMTINO — WlI.L» — EsTj 

1.  Under  a  will  derlsiiig  the  residue  c 
ert7  to  a  person  "for  her  use  during  1 
only,"  proTldins  she  should  remain  a 
and  after  her  death  to  be  divided  amoi 
era,  provided,  if  anv  of  them  die  Witt 
sue.  their  share  to  be  divided  amoae  t 
ers.  the  remaiader-nieD  take  a  vested  Int< 

2.  Although  an  executrix  has  a  life 
in  the  propertv  devised,  she  is  not  then 
cased  nom  filing  an  account 

8.  An  «ecotiu's  account  must  sbo^ 
debits  and  expected  credits. 

4.  When  an  executrix's  account  is  Imj 
In  that  it  contains  credits  only,  the  cou 
order  her  to  complete  the  document 

Appeal  from  orphans'  court  Hudson  < 
Mary  N.  Blaxwell,  executrix,  appeal 

an  order  made  at  tbe  instance  of  Mary  '. 

Creery  and  others,  directing  her  to 

cause  why  she  should  not  render  an  a< 

Affirmed. 

Samuel  Maxwell  died  In  1871.  leaving 
by  which  be  gave,  devised,  and  beqo 
all  tbe  residue  of  bis  property,  after  tl 
meat  of  his  debts  and  funeral  expenses; 
wife,  Mary  N.  MaxweU,  "for  her  use 
her  life  only,"  provided  she  should  i 
hte  widow;  after  her  death  the  pn^ 
go  to  bis  daughter  Anna,  and  his  sons  E 
and  Henry,  hi  the  proportlona  of  two 
to  the  daughter  and  one-«lxth  to  eacb 
sons,  provided  that  If  one  ot  the 
named  should  die  without  fssne,  his 
share  abould  be  equally  divided  betwe 
**survlving  legatees  or  devisees.**  Mrs 
well  was  made  the  sole  executrix  of  tl 
In  the  same  year,  shortly  after  the  prol 
tbe  will  and  the  grant  of  letters  teatam 
thereon,  Mrs.  Maxwell  filed  an  Invent 
executrix,  which  exhibits  that  tbe  pi 
estate  ot  the  testator  condsted  of— 

Household  furniture   $ 

A  bond  and  mortgage  worth   3. 

Moneys  in  sBvings  tianks   2, 

15,600  U.  S.  bonds,  and  Int  due 
July  1.  1887   14, 

On  the  7tb  of  December,  1807.  at  i 
stance  of  Allan  S.  MaxweU  and  Mar] 
well  McCreery,  tbe  orphans'  court,  by 
der,  directed  t^at  Mra.  Maxwell  idiow 
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before  It,  at  a  time  appointed  by  the  order, 
why  she  should  not  render  an  account  as  ex- 
ecutrix of  the  will  of  her  bosband,  and  also 
directed  how  the  order  shonld  be  served.  In 
response  to  this  order,  Mrs.  Maxwell  appeared 
by  her  counsel,  and  by  her  affldarlt  admitted 
the  probate  of  the  will,  the  grant  of  letters 
thereon,  and  the  InTentory,  as  above  stated, 
and  set  forth  that  the  real  estate  of  the  testa- 
tor consisted  of  ^e  house  and  lot  207  Mercer 
street,  worth  about  $10,000;  that  the  execu- 
trix took  poraesslon  of  the  estate,  and  admin- 
istered it:  that  in  March,  1888,  she  advanced, 
■t  executrix,  to  Samuel  Maxwell,  one  of  the 
legatees  and  devisees  In  remainder,  $600,  with 
the  understanding  that  It  should  be  deducted 
from  his  share  of  the  estate,  or  the  share  of 
bis  children  therein,  to  wit,  Allan  Maxwell 
and  Mary  Maxwell  McCreery,  at  whose  In- 
stance the  rule  to  show  cause  was  Issued,  and 
their  sister  Emmellne  McK.  Blaxwell;  and 
that  Samnet  Maxwell,  the  testator's  son,  died 
In  January,  189T,  leaving  a  wife,  BmmeUne, 
and  the  three  children  named.  In  the  affida- 
vit slie  in^ed  that  un^  the  will  of  her 
bosband  she  Is  not  accountable  to  any  person 
for  the  use  of  her  husband's  estate,  but  is  re- 
spcmslble  caxlj  to  the  remainder-men  in  a  pn^ 
ceeding  in  the  court  of  diancery  for  "waste 
or  devastation."  By  Its  order  of  tbe  8th  of 
January,  18^  the  orphans'  court  directed 
Mrs.  HaxweH  to  account  Hie  transcript 
^ovs  that  she  did  file  that  which  on  its  face 
la  entitled  as  an  account  of  her  expenditures. 
It  is  sworn  to  her  on  the  2Sth  of  January, 
1896.  to  be  true,  twth  as  to  charge  and  ^ 
charge,  according  to  the  best  of  her  memory 
and  belief.  Subsequently,  by  an  order  dated 
on  tbe  25th  of  March,  1898,  which  recites  that 
Mrs.  Maxwell  has  not  accounted.  It  was  or- 
dered that  she  should  file  an  account  with 
fbe  surrogate  on  or  before  April  20,  iSBS.  It 
is  from  this  latter  order  that  the  present  ap- 
peal is  taken. 

A  S.  Jackson,  for  appelant  J.  W.  BnCns 
Becson,  for  respondttts. 

McGILL,  Ordinary  (after  stating  the  facta). 
I  think  that  Samuel  Maxwell,  Jr.,  took  a  vest- 
ed interest  in  remainder  In  bis  tether's  estate, 
subject  to  be  devested  if  he  should  die  irith- 
out  issue.  He  died  leaving  Issue,  and  there- 
fore his  Interest  in  the  realty  descended  to 
his  heirs  at  law,  and  his  interest  in  tbe  per- 
sonalty went  to  bis  personal  representatives. 
The  executrix  was  not  by  the  will  given  any 
control  of  the  realty.  That  went  to  the  wid- 
ow of  the  testator  for  her  life,  and  there- 
after will  go  to  his  children,  as  stated  to  the 
will. 

The  children  of  Samuel  Maxwell,  Jr..  do  not 
appear  to  be  his  personal  representatives,  or 
to  have  any  right  to  exact  an  account  from 
the  executrix.  However  that  may  be,  It  was 
the  duty  of  the  executrix,  without  compulsion, 
to  account  within  one  year  after  the  grant  of 
tetters  testamentary  to  her,  or  at  the  flnt 


regular  term  of  the  orphans'  court  after  the 
expiration  of  that  year,  unless  the  orphans'" 
court  should  expressly  grant  her  further  time. 
Orphans*  Court  Act,  S  96.  Not  so  accounting, 
she  could  have  beej  cited  to  account  by  any 
one  Interested  In  the  estate  at  the  ensuing 
term  of  the  court  Id.  |  98.  After  two  years' 
delay  in  her  accounting,  without  the  consent 
of  the  court.  It  became  the  duty  of  the  surro- 
gate to  cite  her  to  account.  Id.  S  90.  In  addi- 
tion to  these  provisions  of  the  stetute,  the  or- 
phans' court  was  empowered,  at  Its  will,  ta 
Issue  process  to  compel  the  executrix  to  ac- 
count  (Id.  i  2),  or  to  proceed  to  the  same  end 
by  a  rule  to  show  cause  (Id.  1 1ST).  TbB  lat- 
ter course  was  adopted.  The  statute  does  not 
limit  a  time  within  which  the  court  must  ex- 
ercise Its  Jurisdiction  to  this  respect.  In  the 
present  case  the  executrix  does  not  offer  any 
sufficient  reason  why  she  should  not  account. 
Until  she  does  account  the  balance  of  the 
estate  for  dtetrtbaUon  unascertained,  and 
she  Is  not  entitled  to  any  allowance*  for  either 
disborsementa  or  amunisslons.  The  remain- 
der-men have  the  rights  wtille  ttiey  live  and 
the  executrix  lives,  to  know  whether  there 
are  to  be  allowances.  The  fact  that  the  ex* 
ecutrlx  is  to  liave  the  estate  for  her  life  does 
not  excuse  failure  to  ascertain  what  tbe  es- 
tate amounts  to  through  an  accounting  that 
win  fix  the  charges  against  her  and  allow- 
ances to  her,  and  thus  settle,  between  all  par- 
ties In  interest  Just  what  corpus  tbe  life  ten- 
ant Is  to  be  responsible  fbr, 

Mrs.  Maxwell  tenda%d  obedience  to  the 
courfs  order  of  the  8th  of  January,  1898, 
by  ffilng  that  which  she  styled  an  "account" 
hut  it  was  an  toatmment  expressly  limited  to 
a  showing  of  only  the  money  paid,  laid  out 
and  expended  by  her  to  and  about  the  admin- 
istration of  her  husband's  estate.  Sudi  an  In- 
strument is  not  an  executor's  aowant  An 
executor's  account  where  there  ia  an  estate 
and  allowances  are  expected,  must  show  both 
debite  and  expected  credits.  An  exhibit  of 
the  expected  credite  only  is  mer^  part  of 
watih  an  account  In  the  situation  presented 
by  the  ffitog  of  the  paper  mentloDed,  two 
courses  were  tfpened  to  the  court:  First  to 
accept  the  paper  as  an  Imperfect  account  and 
direct  that  exceptions  to  It  be  filed;  or.  sec- 
ond, to  order  the  executrix  to  complete  the 
document  which  on  ite  face  is  plainly  defi- 
cient The  court  chose  the  latter  course 
making  the  order  appealed  from,  and,  I  think, 
rightly.  The  order  appealed  from  will  be  af- 
firmed, with  costs. 


STATE  v.  ESTABROOKS. 

(Supreme  Court  of  Vermont,  t^aledooia^  Apri> 
9.  1898.) 

PaiucRT — Affidavits  to  Chattbi.  HoaTOioas— 
ISDicTMBNT — SrrppiciEycr. 

I.V.  S.  S  5080,  providing  that  a  person  of 
whom  an  oath  Is  required  by  law,  who  will- 
fully swears  falsely  in  regard  to  any  matter  or 
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thing  reapectbic  which  mch  oath  ia  required, 
is  ffiiilty  of  peignry,  inclodes  affldftvita  of  verl- 
flcatfOD  required  by  law  to  chattel  tnortgageg. 

2.  An  iDdictment  for  perjury  Id  falsely  Bwear- 
ins  to  an  affidavit  under  V.  S.  ft  2253,  requir- 
ing parties  to  a  chattel  mortgage  to  make  af- 
fidavit that  the  mortgage  is  made  only  to  se- 
cure the  debts  specified,  and  that  the  debt  ts 
justly  doe  and  owing  from  the  mortgagor  to 
the  morti^agee,  most  describe  the  debt^  and  al- 
lege that  accused  swore  falsely  that  it  was  a 
jnst  debt  owing  from  the  mortgagor  to  the 
mortgagee,  and  that  the  mortgage  w«a  given 
aa  secimty  for  Its  payment. 

3.  An  indictment  for  perjury  In  an  affldaTit 
to  verify  a  chattel  mortgage  ander  V.  8.  | 
2253,  providing  that  the  affidavit  with  the  cer- 
tificate of  oath  signed  by  the  nathoritr  admin- 
istering the  same  shall  be  appended  to  the 
chattel  mortgage,  moat  allege  umt  it  was  so 
appended. 

4.  An  indictment  for  petjary  in  an  affidavit 
to  a  chattel  mortgage  as  required  by  V.  S.  H 
2251-2253,  mast  affirmatively  disclose  that  the 

perty  mortgaged  was  of  a  class  subject  to 
mortgaged  and  within  the  state,  and  was 
not  of  the  class  which  is  taken  oat  of  the  oper- 
ation of  the  flrat-named  statutes  by  section 
2269,  providing  that  certain  machinery  may 
be  mortgaged  without  such  affldavlt;  or  ft 
mnat  allege  that  the  mortgage  was  required 
by  law  to  be  verified  by  oath. 

Exceptions  from  Caledonia  comity  court; 
Thompson,  Judge. 

Henry  F.  Estabroofcs  was  Indicted  for  per- 
jury, and  demurred.  From  an  order  ot^ 
rallDg  the  demurrer,  respondent  excepted. 
Demurrer  luatalned. 

WUUam  H.  Taflor,  State'g  Atty.  Bates, 
Mbj  &  BlmondB  and  Dmuwtt  A  aad^,  for 
retpoDdatt. 

TTLEB,  J.  Thig  IndletiiieBt  Is  Itaaed  upon 
section  6080.  Y,  8^  wlilcli  must  be  construed 
to  Include  sflOdaTlts  to  chattel  mortgmgea 
The  purpose  for  whlcb  such  a  mortgage  Is 
glren,  under  section  Is  that  the  mort- 
gagor may  glTft  the  mortgagee  secnrlty  upoo 
the  perscual  property  described  in  the  mort- 
gage, for  the  payment  of  the  debt  described 
In  the  cmdltlon  ttiereof,  tlw  mortgagor  re- 
taining possession  of  ttie  property  until  the 
etmdltion  is  broken.  Bj  section  2258  the  par^ 
dss  are  required  to  make  and  subscribe  an 
alBdaTlt,  In  snbstance,  that  the  mortgage  Is 
made  for  the  purpose  of  securing  the  debt 
specified,  and  for  no  other  purpose,  and  that 
tlw  same  is  a  Just  debt,  due  and  owing  from 
the  mortgagor  to  the  mortgagee,  which  affl- 
davlt,  with  the  certiflcate  of  the  oath  signed 
by  the  authority  administering  tbe  same, 
must  be  appended  to  such  mortgage  A  writ- 
ing has  no  validity  as  a  chattel  mortgage  un- 
less it  ia  given  as  such  socurlty.  It  is  alleged, 
In  substance.  In  this  Indictment,  that  the  re- 
spondent swore  falsely  that  the  mortgage  was 
given  for  tbe  purpose  of  aecurlog  tbe  debt 
speclQed  In  the  condttlon  thereof,  and  that  tbe 
same  was  a  Just  debt,  etc..  but  the  condition 
of  the  mortgage  Is  not  set  out,  nor  Is  any 
debt  described  purporting  to  be  due  from 
Harlow  to  tbe  respondent.  The  only  other 
mention  of  a  debt  In  the  Indictment  Is  that 
the  mortgage  was  given  "aa  security  for  tlie 


psyment  of  a  certain  promissory  oo^ 
scribed  in  the  condition  of  said  moi 
deed,"  without  alleging  by  whom  th( 
was  given,  nor  to  whom  It  was  payable. 
Indictment  Is  insufficient  In  not  descrlbb 
pretended  debt,  and  in  not  sUeging  tb 
respondent  swore  falsely  that  It  was  i 
debt  honestly  due  and  owing  from  Harl 
him.  and  that  the  mortgage  was  glv 
security  for  its  payment  Section  22 
quires  that  the  affidavit,  with  the  cert 
of  the  oath  signed  by  the  authority  ad 
terlttg  the  same,  ahall  be  appended  to 
mortgage.  This  Is  a  material  matter,  y 
Indictment  contains  no  direct  allegatloi 
the  affidavit  made  and  subscribed  by  t 
indent  appended  to  the  mortgag 
cnted  by  Harlow  to  him,  nor  Is  there  a 
sary  ImfOlcatlou  that  the  affidavit  rela 
that  mwtgage.  V.  S.  1  226^  provlda 
certain  machinery  may  be  mortgaged  bs 
executed,  acknowledged,  and  recorde 
deeda  of  real  estate,  withont  tbe  aflSdai 
quired  In  chattd  mortgages  under  se 
2261-2258.  TbM  Indictment  does  not  dl 
what  kind  of  personal  property  was 
gaged,  nor  wliether  It  was  situated  li 
state,  nor  allege  tbat  It  was  a  idnd  of 
erty,  and  so  aituated  that  It  was  the  si 
of  a  chattel  mortg^a-  The  averment  t 
was  "a  chattel  mortgage,  to  wit,  a  moi 
deed."  la  quite  as  consistent  with  Its  b< 
mwtgage  of  machinery,  such  aa  Is  desi 
ia  section  226%  as  that  It  was  propertj 
ject  to  a  cfaatttf  mortgage.  There  Is  no 
m«it  that  the  mortgage  was  cme  thai 
required  by  law  to  be  verified  by  the  rei 
oit'a  oath,  and  the  substance  of  tbe  met 
is  not  set  out  so  that  the  court  can  fon 
Judgment  as  to  tbe  necessity  of  an 
Tbe  Indlctmrat  Is  too  vague  and  Indefli 
Its  matolal  allegations  to  tnfona  the  rea 
ent  of  the  nature  and  cause  of  the  accu 
against  him.  It  does  not  fulfill  the  re 
ment  of  the  act  of  1890.  No.  28  (V.  8.  f 
nor  ttie  reqalremsBt  «f  the  eonstftation. 
mortgage  Is  not  so  described  or  IdentUei 
a  conviction  or  an  acquittal  In  this  case ' 
be  a  bar  to  a  further  prosecution  for  the 
cause.  The  guiaal  rules  of  law  relatl 
the  form  of  bidlctments  are  stated  In 
r.  Rowell.  41  AtL  480,  and  need  not  ' 
peated  In  this  case.  Demurrer  sustalne 
(Uctment  adjudged  Insufficient,  and  qui 

BATB&IAN  V.  CITY  OF  RUTI/AN 
(Supreme  Court  of  Vermont.  Eatland. 
16, 

BVIDBXOB— fiUCtLAB  SlTUAnOSS — COLUTI 
ISSDBS. 

Evidence  that  persons  occupying  a 

ing  houses  to  that  of  plaintifC  did  not 
any  sewpr  jras,  and  were  not  affected  by 
inftdminsible  to  show  that  aewer  gaa  did  i 
cape  from  the  pipes  of  tiae  defendant  dt, 
pIuintifTs  house,  and  cause  the  ^cknc 
pliiintiff  and  hU  family,  since  such  eri 
rninefi  a  collateral  ixsue  as  to  whether  til 
ditious  were  the -same.  . 
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Bxcepttoni  from  KntUmd  county  court; 
lliinaoii,  Judge. 

Acthm  by  Horace  O.  Bateman  agabMt  the 
dl7  of  Botiand.  There'was  a  rerdlct  and 
lodgment  for  plaintiff,  and  defend&nt  czcepta. 
Judgment  affirmed. 

Horace  W.  Love,  for  plaliUJfL  Cbarlet  U 
Bowe,  for  defendant 

TAFT,  J.  The  plalntifTi  honae  !•  tm  Terrtl 
street,  connected  with  the  pntdlc  aewer  20 
feet  distant,  and  hla  claim  Is  that,  owing  to 
Its  defectire  conatmetlon,  aajvet  gaa,  chiefly 
odorless,  escaped,  and  entered  his  honae,  pwe^ 
meated  the  whole  atmosphere,  and  Qiat  he 
and  bis  fan^  were  made  aidk  In  conse- 
qoence  of  Inhaling  the  noxious  rapors.  The 
plaintiff  and  his  son  testified  aa  to  the  effect 
of  the  gas  upon  their  health. 

The  defendant  made  two  offers  of  tesd- 
m<Hi7,  the  exdnalon  of  which.  It  <data)a,  was 
enoneons:  First  MereUr,  with  his  family, 
lived  In  a  hotne  200  feet  distant  whl^  was 
on  the  same  side  of  the  street  and  connected 
with  the  same  aeww.  The  defendant  offered 
to  show  that  the  health  of  none  trf  the  Her- 
der family  had  been  Injnrloudy  affected  in 
the  manner  described  by  Uie  plidntlfl  and  hla 
SOIL  Second.  The  house  of  one  Laport  was 
tltnated  adjoining  the  idalntlfTs  premises,  five 
feet  distant  therefrom,  and  was  connected 
wlOi  the  aewer.  The  defendant  oflwed  to 
show  by  the  persona  occupying  the  Laport 
booae  that  at  no  time  **had  the  presence  of 
aewer  gas  in  said  dwelling  house  beat  appar- 
ent; either  the  odor  or  the  injuriona  effects 
npon  tiielr  heslth  or  comfort" 

The  facts  thus  offered  to  be  shown  were 
collateral,  and  testimony  to  eatabUah  them 
was  inadmisalUe.  That  ^  persms  oceapy' 
lug  the  two  houses  did  not  percelre  the  pres- 
ence of  sewer  air  therein,  and  were  not  In- 
Jorlouaiy  affected  tty  It,  had  no  tendency  to 
show  that  there  was  no  sewer  gas  In  the 
plalntUTs  hoose,  nor  that  the  inmates  therein 
did  not  suffer  from  It  ^nie  dtfects  hi  the 
sever  pipe  might  hare  been  such  that  the  es- 
caping gas  would  enter  the  plaintiff's  hotue, 
and  not  the  other,  although  but  five  feet  dis- 
tant The  plpea  might  have  been  full  of  gas, 
and  not  entered  the  Laport  nor  the  Mercler 
houe.  If  the  conditions  In  respect  to  the 
sewers,  the  pipes,  and  the  houses  were  not 
the  same,  the  testimony  would  not  be  admls- 
itfble.  That  it  would  require  an  Investigation 
to  establish  that  the  conditions  In  respect  to 
the  sewers  and  houses  were  the  sajne  shows 
that  the  fiicta  were  collateral,  and,  If  collat- 
eral.  it  Is  conceded  that  testimony  to  establish 
them  would  be  Inadmissible.  Such  testimony 
would  raise  the  Issues  of  whether  the  defects 
In  ttie  pipes  where  the  gas  escaped  were 
alike;  their  respecttre  location;  the  character 
and  condition  of  the  soil  through  which  the 
gas  passed;  whether  the  defects  were  in  the 
main  pipe  or  the  connecting  ones.'  ^at  per- 
sons la  th»  two  houses  were  not  Injuriously 


aCTected  in  the  manner  tboee  In  the  plalntttrB 
house  were,  was  clearly  collateral,  and  w«aM 
raise  the  Issaes  of  whether  the  pmona  were 
affected  to  any  extent,  and.  If  so,  whether  In 
the  same  manner;  whether  the  pwsons  hi  the 
other  honses  had  Immnnlty  from  such  dis- 
ease; and  similar  issues.  The  case  of  WlUet 
T.  Vfflase  of  St  Albans,  6»  Vt  330,  88  Aa 
72.  Is  decisire  of  tiUs  caae  In  this  respect. 
Judgment  afllnned. 


TBOW  et  aL  T.  FOBSTTTH  et  aL 
(Snimme  Court  of  Vnmont  Washington. 
April  0, 1888.) 
CosTRicn— FBRroRUi.Nci— QoBsnoas  voa  Smr* 
Under  a  contract  to  furnish  '*the  necessary 
power"  to  run  defendant's  derrick.  It  was  for 
the  jarr  whether  there  was  an  excessive  use 
of  power  after  the  snbseiinent  erection  of  a 
second  derrick,  so  as  to  entitle  the  party  fov- 
aishlng  the  power  to  extra  compensatton. 

Exceptions  from  WashhigtiHi  connty  court; 
Taft  Judge. 

AssumiMlt  by  Trow  &  Holden  agalnat  For^ 
sytb  &  Ingram.  There  was  a  verdict  and 
Judgment  for  plaintlfCa  for  ¥4.88,  and  plain- 
tiffs excepted.   Judgment  affirmed. 

John  W.  Ctordon,  for  plalntUfa.  Bdwnxd  W. 
Bisbee,  for  defendants. 

TXLEB^J.  The  (Hdy  Question  made  by  tiie 
plaintiffs  hi  respect  to  ttie  account  Is  upon 
the  disallowance  of  their  charge  of  $475  for 
extra  use  of  the  derrick.  The  case  shows 
that  the  plaintiffs  were  granite  manufacture 
ers,  and  tenantt  of  the  defendants*  shops  un- 
der a  lease,  by  the  terms  of  which  the  plaJn- 
tlffs  were  to  furnish  the  defendanto  with  the 
necessary  power,  from  the  plaintiffs'  12  horse 
power  enghie,  to  run  the  defendante*  derrick 
and  two  grindstones  and  shafting  for  ttieir 
business  of  cutting'  and  manufacturing  gran- 
ite. The  defendante  bad  occasion.  In  the  fall 
of  1880,  to  erect  an  extra  derrick,  and  the 
plalntUb*  evidence  tended  to  show  that  the 
use  of  power  by  the  defendants  in  the  opera- 
tion of  the  extra  derrick  was  much  greater 
than  before  ite  erection;  that  the  defendante 
communicated  power  to  the  extra  derrick 
through  the  old  tme,  and  that  after  the  erec- 
tion of  the  new  derrick,  m  the  attachment 
to  the  old  one,  the  latter  was  sometimes  used 
singly,  but  when  in  use  power  was  some- 
times communicated  through  the  two  der- 
ricks. On  the  other  hand,  the  defendante 
claimed  that  they  used  no  more  power  than 
the  plaintiffs  were  bound  to  furnish  by  the 
terms  of  the  lease,  and  their  evidence  tended 
to  show  that  no  more  power  was  used  when 
the  two  derricks  were  operated  togeth«  than 
was  used  in  the  operation  of  the  old  derrick. 
Including  ite  me  In  draining  stone  across  the 
yard,  which  the  plaintiffs  claimed  was  Im- 
proper, as  not  contemplated  by  the  contract 
The  question  was  one  of  fact,  whether  or  not 
there  was  an  excessive  use  ot  power  after 
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the  erection  of  the  additional  derrick,  and  It 
waa  aabmltted  by  the  court  to  the  jurj  under 
-the  iDStrnction  that  the  plalntlffa  were  en- 
titled to  recDTer,  upon  showing  an  express  or 
■an  Implied  promise  by  the  defendants,  for  all 
tbft  pow«r  that  was  used  in  operating  the  der* 
Ticks  as  modified  by  the  erection  of  additional 
machinery,  the  second  derrick,— fw  what  was 
used  In  excesa  of  what  would  have  been  used 
If  the  derrick  had  not  been  emiAoyed  for  Im- 
proper purposes;  that  the  plalntlffa  might 
recover  for  what  power  they  furnished  In  ex- 
cess of  what  they  were  required  to  furnish 
by  the  lease.  The  instructions  covered  every 
phase  of  the  case,  so  far  as  shown  by  the 
exceptlouB.  The  testimony  of  the  witness 
Whltcomb— that  In  the  use  of  derricks  they 
-sometimes  had  to  drag  stone  In  operating  a 
granite  yard— became  immaterial,  In  view  of 
-the  fact  that  the  court  treated  this  as  an  Im- 
proper use  of  the  derrick.  Judgment  af- 
firmed. 


OHANDLBR  v.  IN8URAN0B  OO.  OF 
NORTH  AMERICA. 
(Supreme  Court  of  YermoDt.    Orleans.  Jtme 

15,  1898.) 

InoBAHOB— Proratino  Lou— SrsoiFio  an 
Blankbt  Poligibs. 
An  insured  carried  two  epecific  policies 
and  one  blanket  policy.  The  former  covered 
three  ttemi,  each  Insnred  for  stated  sums. 
The  loss  was  total,  and  waa  lesa  than  the  to- 
tal inaurance.  add,  that  the  blanket  policy 
should  be  reduced  to  a  specific  one  (the  others, 
bf  their  terms,  could  not  be  made  blanket  pol- 
ides)  by  the  proporttoo,  as  the  valne  of  the 
whole  prop*?rty  is  to  the  whole  blanket  Insar- 
ance,  so  la  the  value  of  each  of  the  Items  to 
the  insurance  on  each,  and  each  company 
should  pay  In  the  ratio  that  the  amount  of  ra 
policy  beus  to  the  total  Insurance. 

Exceptions  from  Orleans  county  conrt;  Ross. 
Chief  Judge. 

Action  by  K  L.  CSuuidler  against  the  Insur- 
ance Company  of  North  America.  Heard  on 
an  agreed  statement  There  was  a  Judgment 
Cor  plaintiff,  and  defendant  excepted.  Af- 
firmed. 

Tlie  policy  Issued  by  the  defendant  contain- 
ed this  provision:  "This  company  shall  not 
be  liable  under  this  policy  for  a  greater  pro- 
portion of  any  loss  on  the  described  property 
than  the  amount  hereby  insured  shall  bear  to 
the  whole  Insurance  covering  such  property." 

John  Young,  for  plaintiff.  Bates,  May  &  St- 

uionds,  for  defendant 

TAFT,  J.  The  plabitlff  h^  a  fire  Insurance 
policy  In  the  defendant  company,  covering 
specific  sums  on  three  Items,  vis.  $502.50  on 
Item  a,  $612.00  on  Item  b,  f 325  on  Item  c. 
He  held  In  the  Home  Company  a  like  policy 
for  $262.60  on  item  a,  $875  on  Item  b,  and 
$112.50  on  Item  c.  He  held  policies  In  the 
Lloyds  Association  for  $12,700,  called  "blan- 
ket policies,"  Insuring  the  same  property  as 
one  Item.  The  propertjr  waa  totally  destroy- 


ed, the  loss  being  the  fun  value,  and  wai 
than  the  total  amount  of  Insurance.  The 
on  the  respective  items  was  as  trUows: 
491.48  on  Item  a,  $6,230.87  on  item  b, 
$2,014.70  on  Item  c.  The  question  preei 
la,  what  propOTtkm  of  the  loss  shall  tb 
spectlve  companies  pay?  The  rule  v 
must  be  applied  to  determine  this  Is  a  I 
Just  and  eqidtable  one,  and  la  found  In 
policies.  It  is  that  ^eh  company  shall 
such  proportion  of  the  loss  as  the  sum  Ine 
by  It  bears  to  the  total  Inaurance.  'Hie 
cnlty  In  adjusting  the  proportion  which 
company  shall  pay  arises  from  the  fact 
some  of  the  poUdea  are  specific  and  o1 
t^nket  As,  by  the  tenns  of  the  spi 
poUdes,  they  cannot  be  convoted  Into  1 
ket  poUclM,  it  necessarily  fellows  that 
only  way  In  which  the  loss  can  be  adji 
la  to  turn  the  blanket  polldea  Into  sp* 
onee.  1.  e^  determine  how  much  of  the 
amonnt  oi  a  blanket  poUcy  shall  be  ai^ 
ed  to  tanA  of  the  three  reqpecttve  Items 
oordlng  to  thdr  respective  valuea.  The  i 
of  the  Itons,  as  shown  by  the  loss,  la  ae 
kiws:  Item  a,  $8«481.4S:  Item  b,  $6,23 
Item  c^  $2.014.70=$11.78CSB.  Apportlo 
the  amoont  of  the  Uanket  pcdldes— $12.1 
upoa  the  amount  of  the  loss  by  ushig  the 
portion,  as  the  value  of  the  whole  proper 
to  the  whole  Uanket  Insurance,  so  is 
value  of  each  Item  to  the  Insurance  on 
item,  ve  And  the  Insurance  oa  each  Itei 
be,  item  a,  $8,778.08;  Item  b,  $6,741J)2; 
C  $2.180.09=«12,70a-and  the  total  an 
of  the  Insurance  upon  each  Item  to  be, 
a.  $4,603.09:  Item  b,  $7,729^;  Item  C; 
617.S9.  As  each  company  pays  In  the  : 
that  the  amount  ci  Its  policy  bean  .to 
total  amount  of  Insurance,  the  defoida] 
liable  In  respect  to  Item  a,  $126.66;  Itei 
$483.78;  Item  c,  $260.14aB$1.170.58.- 
amount  for  which  Judgmat  waa  enterei 
low.  The  Judgment  was  correct,  and  1 
firmed. 


SANDERS  V.  ROCHESTER  FIRE  DJ 
MO.  1. 

(Supreme  Court  of  Termcmt  Rutland. 
22,  18980 
Rbfsrkkcs— Rrvooabiutt. 

Under  V.  S.  SI  1437-1439,  providing 
by  axrt'enient  a  pending  oauae  may  be  i 
red,  and  that  if  the  report  of  the  refere 
not  nllowed  or  no  report  ii  made,  a  new 
erence  may  be  made  by  the  partlea,  or  the 
may  stana  for  trial  to  the  court  aa  If  ii< 
ferred,  and  providiug  thiit  the  county 
may,  by  coutieut,  refer  cunses,  except  a< 
of  account  or  book  account,  a  reference  I 
suninsit  is  irrevocable  until  the  next  tern: 
er  the  hearlDg  has  closed,  and  the  referet 
made  no  report  or  his  report  haa  been  p 
ed. 

Exceptions  from  RnOand  county  c 
Munson,  Judge. 

Assumpsit  by  Roscoe  G.  Sanders  ag 
Rochester  Fire  District  Nob  1.  A  motU 
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reroke  a  reference  was  denied,  and  plaintiff 
excepted.  AiBrmed. 

G.  B.  Lawrence  and  Stewart  A  WUds,  foi; 
plaintiff.  E.  H.  Bdgerton  and  Hunton  & 
SUckney,  for  defendant. 

Tn;BB,  X  Ab  tbli  case  was  one  In  which 
ttie  parties  were  entitled  to  a  trial  by  Jury, 
the  Gonrt  could  not  hare  made  an  order  of 
f^erence  wltbout  their  consent;  but,  after 
the  order  was  made.  It  stood,  and  was  to  be 
cegarded  as  any  other  order,  Judgment,  or  de- 
cree of  the  court,  made  with -legal  authority. 
The  order  was  not  revocable,  under  the  pres- 
ent statute,  until  the  next  term  of  the  court 
after  the  hearing  liad  closed,  and  the  failure 
of  tht  referee  to  make  a  report,  or,  having 
made  one,  It  was  not  accepted  the  court 
The  moticoi  was  properly  denied.  Y.  S.  H 
1437-1439;  Jeffers  t.  Hazen.  68  Vt  466,  38 
AtL  86L  Judgment  affirmed. 


ATKINS  T.  ATKINS  et  at 
(Sopreme  Coart  of  Vermont  Washington. 
Aag.  2,  1898.) 
Life  Ixsl'kaxoe— Wills— Ben KFioUKtBS—TRoara 

— CONSTRDOTIOS  OF  POLIOT. 

1.  Where  a  person  procures  life  Insurance 
for  the  benefit  of  another,  and  reserves  bo 
power  in  the  policy  to  cot  off  or  modify  the 
interest  of  the  beneficiary,  his  will  la  inopera- 
tire  as  to  such  Interest,  since  from  the  time 
the  policy  Is  Issued  an  irrevocable  trust  is 
created  in  favor  of  the  beneficiary. 

2.  Where  a  policy  of  insurance  is  issued  to 
one  as  trustee  for  another,  the  trust  under 
which  the  trustee  holds  the  proceeds  is  a  "sim- 
ple or  dry  tmst"  as  both  the  leRal  and  ben- 
eficial Interest  is  vested  in  the  cestui  que  trust. 

3.  A  policy  of  insnrance  was  payable  to  A. 
"trustee,  and  the  children"  of  the  insured. 
Beftf,  that  "and"  after  **tmstee"  should  be  read 
"for,"  as  such  construction  only  would  give 
effect  to  the  Instrument 

Appeal  in  chancery,  Washington  county; 
Taft,  Chancellor. 

BiU  by  Catherine  Atkins  against  Alfred 
Atkins  and  another  to  compel  the  payment  of 
certain  Insurance  policies.  From  a  decree  dis- 
missing the  bill,  complainant  appeals.  Re- 
versed. 

The  stipulation  fixed  the  amounts  recov- 
erable under  the  different  policies,  with  the 
date  from  which  Interest  should  be  com- 
puted, subject  to  diminution  by  payments  al- 
ready made.  The  mortgage  and  notes  men- 
tioned in  the  mandate  represented  the  avail 
of  policy  No.  4,967. 

C.  G.  Austin,  for  appellant  DilllnKbam, 
Hose  ft  Howlaod,  for  appellees. 

THOMPSON,  3.  Hiram  Atkins,  deceased, 
to  bis  life,  took  out  on  bis  life  Insurance  poll- 
No.  156,000  In  the  New  York  Life  Insure 
ance  Company  for  ^000,  payable  to  the 
defendant  Alfred  Atkins,  as  trustee  for  Cath- 
erine Atkins,  the  oratrix,  who  Is  a  daughter 
at  Htram  Atkini,  or.  In  the  event  of  her 


death  prior  to  his,  to  his  legal  representatives. 
After  the  death  of  Hiram  Atkins,  the  15.000 
was  paid  to  Alfred  Atkins  as  sucb  trustee. 
The  National  Life  Insurance  Company  also 
Issued  to  Hiram  Atkins,  In  his  life,  Its  policy 
No.  4,967,  for  ^,000,  payable  to  the  defend- 
ant "Alfred  Atkins,  trustee,  and  the  children 
of  Hiram  Atkins."  Hiram  Atkins,  at  his 
death,  left  two  surviving  children,  the  oratrix 
and  Elizabeth  De  Witt  Clark.  At  bis  death, 
policy  No.  4.967  amounted  to  fl,109.60.  and 
was  paid,  one-third  thereof  to  Alfred  Atkins 
as  trustee,  and  one-third  thereof  to  each  of 
Bald  daughters.  The  defendants  Alfred  and 
George  Atkins  are  the  executors  of  the  last 
will  and  testsment  of  Hiram  Atkins,  and  now 
hold  the  money  received  on  these  two  poli- 
cies of  insurance,  with  the  Income  thereof, 
except  so  much  of  the  Income  as  has  been 
paid  to  the  oratilx,  and  claim  to  bold  the 
same  as  executors  and  trustees  under  said 
will,  for  the  execution  of  the  trust  therein 
attempted  to  be  created  tn  req>ect  to  the 
money  received  on  these  polides.  The  oratrix 
claims  to  recover  all  the  money  received  on 
policy  No.  166,000  and  the  IncHtme  thereof, 
and  one-half  of  the  amount  received  by  Al- 
fred Atkins  on  policy  Na  4,067  and  the  m- 
come  thereof. 

It  Is  a  general  rule  that  a  policy  of  life  in- 
surance, and  the  money  to  become  due  under 
it  belong,  from  the  time  It  la  issued,  to  the 
person  or  persons  named  In  It  as  the  bene- 
ficiary or  beneficiaries,  and  that  there  Is  no 
power  In  the  person  procuring  the  Insurance, 
by  any  act  of  his  by  deed  or  will,  to  transfer 
to  any  other  person  the  interest  of  the  per* 
son  named,  nor  to  modify  and  limit  such  In- 
terest An  Irrevocable  trust  Is  created. 
Hume  V.  Bank,  128  U.  S.  196,  0  Sup.  Ct.  41; 
Gould  v.  Emerson,  99  Mass.  151;  Insurance 
Co.  V.  Welts,  Id.  157;  Brown's  Apiieal.  125 
Pa.  St  803.  17  AtL  419;  Harley  v.  Heist,  86 
Ind.  106;  Obaphi  v.  Fellowes,  36  Conn.  132. 
The  pnsm  who  procures  insurance  on  his 
life,  payable  to  a  beneficiary  named  In  the 
policy,  thereby  creates,  in  effect  a  voluntary 
trust  snd  what  Is  equivalent  to  a  voluntary 
settlement  for  the  benefit  of  such  beneficiary; 
and  when  sucb  a  trust  or  settlement  Is  once 
created  It  cannot  be  annulled  or  modified  by 
the  act  or  declaration  of  the  party  creating 
it  unless  a  power  of  revocation  or  modifica- 
tion Is  reserved  by  the  terms  of  the  trust 
for  that  purpose.  Barber  v.  Thompson,  40 
Vt  213;  Sargent  T.  Baldwin.  00  Vt  17.  13 
Atl.  854;  Connecticut  River  Sav.  Bank  v. 
Albee's  Estate,  64  Vt  571,  25  Atl.  4S7.  Hi- 
rsm  Atkins  reserved  no  power  In  either  of  the 
policies  In  question  to  cut  off  or  modify  any 
right  or  Interest  which  the  oratrix  took  as  a 
beneficiary  thereunder,  and  his  will  Is  hiop- 
eratlve  as  to  such  right  or  hitereat.  Policy 
No.  156.000  was  properly  paid  to  Alfred  At- 
kins as  trustee  for  the  oratrix.  ^e  nature 
of  the  trust  not  being  prescribed  by  the  terms 
of  this  policy.  It  is  left  to  the  construction  of 
the  law.  The  trust  under  which  he  holds  the 
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money  received  on  this  policy  Is  s  "simple 
or  dry  tnut"  "In  siicli  case  tbe  cestui  qne 
trust  Is  entitled  to  the  actual  possession  and 
<aiJoyment  of  tbe  property,  and  to  dispose  of 
It,  or  to  call  upon  the  tmstee  to  execute  socb 
conveyances  of  the  legal  estate  as  he  directs. 
In  short,  the  cestui  que  trust  has  an  absolute 
control  over  the  beneficial  interest,  together 
irfth  the  right  to  call  for  the  legal  title,  and 
the  person  in  whom  the  legal  title  vests  Is  a 
simple  or  dry  trostee."  Perry,  Trusts  (1st 
Bd.)  S  520.  Tbe  duties  Imposed  upon  Alfred 
Atkins  as  trustee  were  not  sufficient  to  keep 
&Mve  tbe  trust,  and  it  Is  therefore  to  be  treat- 
ed as  executed  in  the  oratrlz,  the  cestui  que 
trust,  and  both  the  legal  and  bendSclal  estate 
Is  vested  In  her.  Id.  f  &21;  Kay  v.  Scales,  37 
Pa.  BL  81,  78  Am.  Dec.  800,  and  note;  Con- 
necticut River  Sav.  Bank  v.  Albee's  Bstate,  64 
Vt  S71.  25  AtL  4S7.  The  oratrix  is  therefore 
entlUed  to  tbe  $5,000  received  on  policy  No. 
160,000,  and  the  income  thereof. 

Whether  sbe  prevails  In  her  contention  in 
respect  to  policy  No.  4,967  depends  upon  tbe 
construction  given  to  tbe  words,  "Alfred  At- 
kins, trustee,  and  the  children  of  Hiram  At- 
kins." If  they  are  construed  literally,  the 
trust  attempted  to  be  created  with  Alfred  At- 
kins for  trustee  Is  void  for  uncertainty,  and 
that  part  of  the  avails  of  this  policy  payable  to 
the  trustee,  which  would  be  one-third  thereot 
falls  Into  the  testator's  estate,  subject  to  be 
disposed  of  by  bis  wlU,  or  as  tbe  law  directs. 
In  Hooker  v.  Sugg,  102  M.  G.  115,  8  &  B.  010, 
It  Is  said  that  rules  for  tatnpretlng  tbe  will 
of  a  testator  may  guide,  as  far  as  they  are  ap- 
plicable, in  ascertaining  the  legal  effect  of  the 
dause  In  a  life  Insurance  policy  designating 
tbe  beneficiaries.  The  olajeet  of  construing  a 
will  or  a  contract  Is  to  give  effect  to  tbe  win 
of  the  testator  In  the  one  esse,  and  In  the 
other  to  effectuate  the  intention  of  the  con- 
tracting parties,  so  far  as  it  may  be  learned 
from  the  Instrument  read  In  the  light  of  the 
attendant  circumstances.  It  Is  clear  that  Hi- 
ram Atkins  did  not  Intend  by  the  terms  of  this 
policy  that  Alfred  Atkins  should  receive  one- 
third  of  tbe  sum  to  be  paid  on  It  for  his  own 
use.  for,  had  such  been  the  intention,  Alfred 
would  not  have  been  deelgrnated  trustee.  Nor 
was  it  tbe  Intention  that  oue-tblrd  of  this  sum 
should  fall  Into  Hiram  Atkins*  estate,  for  the 
attempt  to  create  a  trust  negatives  tbls  view. 
On  tbe  other  hand,  it  li  apparent  that  he  In- 
tended his  two  daughters  to  be  the  bene- 
ficiaries under  this  policy.  If  the  words 
naming  the  beneficiaries  are  read,  "Alfred  At- 
kins, trustee  for  the  children  of  Hiram  At- 
kins," bis  Intent  in  that  respect  Is  made  clear 
and  effectuated.  We  think  that  "and"  must 
be  read  "for"  In  this  connection.  This  gives 
effect  to  all  parts  of  the  clause  designating  the 
beneficiaries,  and  no  other  conatrnction  wUl  do 
so.  In  Shepard's  Heirs  v.  Shepard's  Estate, 
60  Vt  116,  14  Ati.  540,  It  Is  said  that:  "One 
of  the  most  helpful  principles  of  construction 
In  ascertaining  tbe  Intention  of  the  testator  is 
to  give  force  and  effect  to  every  clause  of  tbe 


wUL   It  te  not  to  be  preanmed  that  be 

an  unnecessary  word,  or  one  to  which  no  : 
er  force  can  be  givoL"  Hw^^ing  this  cl 
"Alfred  Atkins,  trustee  (or  the  chlidre 
Hiram  Atkins,"  the  same  trost  was  creab 
respect  to  the  money  received  aa  this  i 
by  the  trustee  as  In  the  case  of  the  aval 
policy  No.  166,000.  Hence  all  that  has 
said  In  respect  to  that  trust  aptdles  to 
and  the  oratrix  Is  enUtied  to  recover  txie 
of  the  money  received  thereon  by  Alfre< 
kins,  and  the  Interest  thereon,  lese  what 
been  paid  to  her,  pursuant  to  the  stipol 
of  tbe  parties  filed  in  this  case. 

Decree  leversed.  and  case  remanded, 
mandate  that  the  court  of  chancery  enter 
cree  In  favor  of  the  oratrix  against  Alfre< 
kins  and  George  Atkins,  executors  of  H 
Atkins'  wiU,  to  recover  of  them  the  sui 
95,000  received  on  policy  No.  156,000,  am 
Income  thereof  from  October  12,  ISSZ, 
what  may  have  been  paid  her  thereon;  ai 
recover  the  further  sum  of  (684.94.  wlU 
terest  thereon  from  Octoba  12,  1802,  less 
sums  heretofore  paid  her  tha«iKi,  tbe  i 
being  one-balf  the  sum  received  on  policy 
4,967,  and  interest  thereon;  all  said  sums  1 
paid  the  oratrix  by  said  Alfred  Atkins 
George  AtUns,  encntors,  as  aforesaid,  1 
day  certain  to  be  fixed  by  the  court  of  c 
eery,  together  with  costs  of  salt  Anc 
case  payment  shall  not  be  made  In  mone; 
tbe  day  fixed,  let  It  further  be  decreed 
tbe  notes  and  mortgage  executed  by  Chi 
W.  Sellnas  and  Anna  M.  Salinas,  deacrlbc 
the  bill  of  the  oratrix,  be  and  become 
property  In  payment  pro  tanto  of  the  afon 
sums  decreed  to  be  paid  to  ber.  Let  tb 
junction  be  continued  by  the  court  of  c 
eery  so  long  as  It  deems  It  necessary  to 
tect  the  rights  of  the  oratrix  la  tbe  pren 
Let  tbe  case  be  referred  to  a  master  tc 
certain  and  report  tbe  sum  due  the  oratrls 
dor  this  mandates 


8TOCKWELL  v.  FI12GERALD  et  a 

<Sui»eme  Oonrt  of  Tennont  Benningtc 
Oct  26,  1898.) 
fitjoiTr— JDmnmoTtoN-^RiaBT  or  Wat— Bi 

LISSMSMT— CSAXOa  —  AoqOIUCBNCB  — Uoi 
O&OBS— RELBASB— DSBDS— CoaSTRDCnON. 

1.  Gqalty  has  Jurisdiction  of  a  bill  to  n 
tain  n  right  of  way  aealnst  the  encroachn 
of  several  adjt^tng  owners  to  avoid  mult^ 
ty  of  suits. 

2.  A  holder  of  several  mortgagee  oa  I 
executing  a  Qoltclalm  to  a  portion  of  the  1 
thereby  conveys  snch  poruoB  free  tnm 
liens  of  the  mortgages. 

8.  An  owner  of  land  divided  by  a  way 
the  ))ortion  west  of  the  way  as  surveyed, 
scribing  the  portion  as  bounded  by  the  ^ 
After  the  actual  location  of  the  way  had 
fixed  by  fences  located  west  of  the  location 
ed  by  the  survey,  he  conveyed  the  portion 
of  the  way.  and  described  It  aa  ooondec 
the  way.  H^d.  that  he  had  conveyed  all 
title  in  the  way. 

4.  A  landowner  following  a  traveled  patl 
nearly  16  years,  without  objection,  acnes 
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land  of  another,  u  fixed  hy  fences  pvt  up  by 
each  other,  tlwrebr  chaneing  the  way  u  oiig- 
inftUy  established,  will  oe  Deld  to  have  ac- 

aufesced  Id  the  clumge,  and  his  right  to  vae 
le  original  way  is  barred. 
&  One  without  (Ejection  ^utiiff  a  right  of 
war  bounded  1^  fenoea,  whit^  changed  an  orig- 
inaJ  way  aa  fixed  by  a  eurvey,  and  thereby  ac- 
qnieBdng  in  such  change,  la  not  precladed  from 
compelliag  the  owner  of  the  lana  on  which  the 
fences  are  erected  to  enlarge  the  way  so  aa  to 
make  it  conTenient  and  aoequate,  where  the 
fences  hare  not  been  erected  for  IS  years. 

6.  One  buying  land  described  as  bounded  by 
a  prirate  way  between  the  land  conveyed  and 
that  retained  by  the  grantor  is  bound  by  the 
location  fixed  by  fences  prerlously  erected 
the  grantor,  and  cannot  claim  to  the  way  as 
•arreyed  befon  the  feaeea  were  eitctvd. 

Appeal  in  chancery,  Bennington  eoun^; 
Taft.  Chancellor. 

Bill  by  William  H-'Stockwell  against  James 
H.  Fitsgerald  and  others  to  maintain  a  right 
of  way.  From  a  decree  dismissing  the  bill, 
orator  appeals.  Berersed. 

W.  B.  Sheldon,  for  appellant  Batchelder 
ft  BatM,  for  appellees. 

MUN80N,  J.  In  July,  1871,  Abram  N. 
Proyn  was  tbe  owner  of  a  tract  of  land, 
which  was  gnbjaet  to  a  mortgage,  executed 
to  one  Snmnw.  and  then  held  by  L  F.  Pad- 
dock. This  tract  was  partially  bounded  on 
the  south  by  a  hiChway,  and  was  not  else- 
where acceaslUe  ttoaa  a  highway.  On  the 
28th  of  the  month,  in  anticipation  of  a  dlrl- 
slon  of  the  tract  among  different  purchasers, 
Prnyn  had  a  road,  two  rods  wUe,  sorreyed 
through  it  from  the  highway  1^  one  BMward 
nice.  On  the  l8t  day  of  April,  1872.  he  con- 
Teyed  three  parc^  of  the  tract  by  separate 
deeda,  which  contained  grants  or  reserratlons 
baaed  on  this  snrrey.  One  was  a  conrey- 
aaee  to  Johy  H.  UcKlnty  of  a  par^  which 
bwlnded  all  of  the  tract  coodgwras  to  the 
highway,  and  which  reserved  for  a  road  to 
premises  sold  to  Aaron  R.  Moon  a  strip  two 
rods  wide  across  the  premises  described,  aa 
Oie  same  had  been  aorreyed  by  Bice.  An- 
other deed  conveyed  to  Aaron  R.  Moon  a 
parcel  adjoining  UcKlnty'a  lot  on  the  north, 
excepting  a  strii»  two  rods  wide  across  the 
I»emlses  described,  as  the  same  bad  been 
sarveyed  by  Bloe,  to  be  used  as  a  road  to 
other  lands  of  the  grantor  lying  further  north. 
The  remaining  deed  conveyed  to  Gilbert  W. 
Prnyn  a  pared  of  the  land  further  north,  re- 
s«Tlng  a  strip  two  rods  wide  through  the 
premises  described,  aa  sarveyed  by  Bice,  for 
a  highway  to  lands  beyond,  and  granting  a 
right  of  way  through  lands  before  deeded 
to  Moon  and  UcElnty  where  the  road  then 
ran  to  the  main  road.  The  orator  is  now  the 
owner  of  the  land  conveyed  to  Moon,  and  of 
other  parcels  of  the  tract  above  described. 
The  defendant  Fitzgerald  is  the  owner  of 
that  portion  of  the  McKinty  purchase  which 
ilea  eaat  of  the  road  in  question.  When  Me- 
Klnty  received  bis  deed,  he  executed  to  Pruyn 
a  mOTtgage  of  the  land  conveyed,  and  this 
nuwtgage  waa  aooo' after  asdgned  to  Pad- 


do^  October  22,  1878,  McKlnty  gave  to 
Bdward,  John,  and  Catherine  Fltsgerald, 
execntiH*  of  Michael  Fitagerald,  a  mortgage 
In  usual  form  of  that  part  of  his  land  west  of 
the  road  that  was  adjacent  to  the  highway, 
making  the  easterly  line  of  the  land  mort- 
gaged **the  center  of  a  private  passageway 
used  for  houses  further  north,"  and  ctmvey- 
Ing  "subject  to  right  of  way  one  rod  wide 
across  the  suxtb  and  east  sides  of  the  lot" 
This  Is  the  piece  set  np  m  the  bill  as  occupied 
and  claimed  by  the  widow  and  heirs  of  Pat- 
rick Morrissey.  April  1,  1874,  McElnty  con- 
reyed  by  warranty  deed  to  Bfargaret  Jones 
the  remainder  of  his  purchase  lying  west  of 
the  road,  making  the  west  side  of  the  road 
the  easterly  bound  of  the  land  conveyed. 
May  26,  1874,  Paddock  executed  to  McKlnty 
a  quitclaim  of  that  part  of  bis  purchase  lyii^^ 
west  of  the  road,  bounding  it  mi  the  east  **by 
the  road  leading  northerly"  from  the  high- 
way. July  10,  1876,  McKinty  conveyed  to 
John  and  Bdmtmd  Fltsgerald,  by  qultdiUm, 
the  land  before  mortgaged  to  the  executors 
of  Michael  FitEgerald;  but  the  terms  of  the 
description  do  not  appear.  Paddock  obtained 
a  decree  on  the  Sumner  mortgage  at  the 
June  term,  187S,  and  a  decree  on  the  Mc- 
Kmty  mmrtgage  at  the  Decranber  term,  1881. 
Hie  equity  of  the  last  foredoeuro  expired  In 
January,  1888.  On  the  2d  of  April.  1883, 
Paddock  conveyed  the  McKinty  premises  by 
quitclaim  to  Mary  A.  McKinty,  the  wife  of 
John  H.  McKinty.  bounding  them  on  the 
west  "by  the  lane  leadti^  northa-ly"  from  the 
highway.  March  21,  1884..  McKlnty  and  his 
wjtfe  conveyed  the  premises  to  the  defendant 
Fltsgerald,  describing  them  as  bounded  on 
the  west  **by  a  lane  running  from  the  high- 
way" to  lands  of  the  orator.  In  February, 
1874,  John  H.  McKlnty  obtained  from  Abram 
N.  Prnyn  a  quitclaim  deed  of  all  the  grantor 
then  owned  of  the  entire  tract  before  de- 
scribed as  bATlng  been  held  by  him  in  July, 
1871.  November  26,  1884,  McKinty  and  wife 
conveyed  to  one  Catherine  McCabe,  by  war- 
ranty deed,  the  road  aa  surveyed  by  Bice, 
reserving  the  rights  of  way  of  the  orator, 
Margaret  Jones,  and  the  Harney  estater  and 
October  15, 1886,  Catherine  McCabe  executed 
to  the  orator  a  warranty  deed  of  the  same 
two-rod  strip,  with  a  reservation  of  the  same 
righta.  On  the  IStb  of  April,  1S77,  Paddock 
conveyed  to  the  orator  certain  paroela  of  this 
tract,  with  the  appurtenances,  wblch  parcels 
were  accessible  from  the  highway  only  by 
means  of  this  road.  April  10,  1888,  Paddock 
quitclaimed  to  the  orator  a  strip  of  land  two 
rods  wide  tirtending  from  the  main  highway 
through  lands  formerly  owned  by  Abram  N. 
Prnyn.  with  a  statement  of  the  grantor's  In- 
tention to  convey  his  right  to  the  lands  In  and 
orex  which  the  grantee,  the  heirs  of  Thomas 
Hanwy,  and  the  Widow  Jones  had  a  right  of 
way  as  appurtenant  to  lands  owned  and  oc- 
cupied by  them,  respectively,  through,  across, 
and  over  lands  formerly  owned  by  the  said 
Abram  N.  Pxuyn,  to  the  highway.  PaddoCk 
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never  claimed  nor  ^erclsed  any  rlgbU  In 
the  road  as  snrreyed  by  Rice,  adverse  to  the 
rigbt  of  tbe  orator  or  otber  ownera  of  the 
land  for  wbose  beneflt  tbe  road  was  surveyed. 
Tbe  surrey  of  tbe  road  in  questloii  was  never 
placed  npon  record.  Tbe  year  McKlnty  took 
bia  deed  be  procnred  from  Bice  a  copy  of  the 
survey,  and  a  map  showing  Its  exact  location. 
He  went  Into  possession  of  the  lot  about  tbe 
time  of  his  purchase.  Tbe  travel  was  not 
confined  to  any  particular  route  until  the 
summer  of  1874,  when  McKlnty  inclosed  his 
land  by  a  permanent  fence.  This  was  built 
fmrther  west  than  t-he  east  line  of  tbe  road 
as  Btirreyed  by  Rice,  and  was  so  built  by  tbe 
permission  of  Moou.  In  1870,  McKinty  re- 
built a  southerly  part  of  the  fence,  carrying 
It  still  further  west.  He  never  claimed  the 
right  to  maintain  tbe  fence  where  located, 
and  »peeted  to  withdraw  It  to  the  line  of  the 
mirvey  whenever  called  upon  to  do  so  by 
any  one  Interested  In  the  road.  Before  the 
fence  of  1874  was  bunt,  the  owners  of  the 
back  lots  crossed  McKlnty's  land  wherever 
conveulrat,  and  the  travti  was  not  so  con- 
centrated as  to  leave  upon  any  particular 
course  tbe  Indications  of  a  road.  Since  then 
the  travel  has  been  In  the  path  now  used, 
and  has  always  been  sufficient  to  mark  It 
plainly.  Fitzgerald  knew  at  the  time  be 
bougbt  that  the  lane  referred  to  In  hla  deed 
was  a  surveyed  road,  but  did  not  know  tbe 
locatlm  of  tbe  surrey.  The  fence  before 
mentioned  was  still  standing,  and  he  sup- 
posed It  was  snbstantlBlly  on  the  Une.  He 
made  no  Inquiries  In  regard  to  tbe  survey,  but 
m^ntained  tbe  fence  where  he  found  it.  apd 
claimed  to  own  to  It.  The  fence,  as  finally 
located  by  McKlnty,  was  crowded  so  far  to 
the  west  that  It  brought  Into  his  Inclosare 
all  of  the  road  as  surveyed  for  alx  rods  ta 
more  from  the  highway,  and  a  considerable 
part  of  It  across  bis  entire  lot.  His  grantees 
on  the  opposite  side  built  their  fences  up  to 
the  traveled  path  before  he  sold  to  defendant 
Fitxgerald,  but  at  what  time  does  not  appear. 
The  result  was  that  the  road  as  thns  located 
was  made  less  than  two  rods  between  tbe 
fences,  and  In  places  so  narrow  that  it  was 
difficult  to  pass  with  loads  of  bay.  In  1888 
the  orator  requested  the  owners  to  put  the 
fences  on  the  Ibies  of  the  Bice  surrey,  or  to 
move  them  back  so  as  to  leave  the  road  two 
rods  wide.  The  defendant  Fitzgerald  refused 
to  more  his  fence,  claiming  to  own  to  the 
line  of  It  The  owners  on  the  otber  side  re- 
fused to  more  back  their  fences,  claiming  to 
own  to  tbe  westerly  line  of  the  Rice  survey. 
The  orator  thereupon  brought  this  bill  to  tbe 
June  term,  18SD,  filing  tbe  same  April  2Sth. 
None  of  the  defendants  have  ansvrered,  ex- 
cept FltEgerald  and  the  admlntstrstor  of  F^t- 
ilck  Horrlssey.  The  master  reports  that  all 
I  be  defendants  have  the  rights  and  make  the 
claims  set  up  in  the  bllL  The  UU  states  that 
Margaret  Jones  has  for  more  than  eight  years 
last  past,  and  that  Patrick  Morrlssey  In  hto 
lifetime^  and,  since  bis  decease,  his  widow, 


heirs,  and  administrate  hare  for  10  3 
past,  maintained  obstructions  within  ttie 
Its  of  said  road,  claiming  ownership  the 
and  prays  for  an  injunction  against  Jame 
Fitzgerald,  Marfcaret  Jones,  and  tbe  wi 
heirs,  and  adminlstator  of  Patrick  Morri 
So  the  question  for  determination  Is  con 
to  that  section  of  the  road  which  crosaei 
McKinty  purchase. 

Equity  has  Jurisdiction.  The  orator  a 
to  maintain  a  right  of  way  against  tbe 
croachments  of  several  persons  who  have 
tlnct  Interests.  Tbe  establishment  of  bla  : 
at  law  would  require  separate  suits  agi 
tbe  different  adjoining  owners,  with  a 
diet  for  the  plaintiff  In  all  the  suits,  a; 
substantial  agreement  upon  tbe  lines  of 
tlon.  Proceedings  at  law  might  result  b 
having  no  passageway,  although  give 
strip  two  rods  wide  as  against  each  lot. 
controversy  is  clearly  one  that  ahoult 
disposed  of  In  a  single  suit.  Whatever  1 
Pruyn  had  after  giving  tbe  dpeds  of  < 
1,  1872.  and  passed  to  McKhity  by  his 
of  1874,  was  subject  to  tbe  mortgage  0 
ing  tbe  entire  tract,  and  was  tomHoaei 
tbe  decree  obtained  by  Paddock  In  ' 
Whatever  Mrs.  McKlnty  obtained  by  ▼ 
of  Paddock's. deed,  given  subsequent  to 
foretdoBurea,  was  conreyed  to  Flt^rali 
the  deed  of  March,  1884.  It  foUows 
McKlnty  and  his  wife  had  nothii^  to  coi 
when  ttie  deed  of  Norember,  1884.  was  g 
to  Catherine  McCabe.  and  that  the  01 
obtained  nothbig  by  his  deed  from  McC 
Paddock's  quitclaim  to  McKinty  of  Maj 
1874,  rel«Lsed  the  land  described  from 
lien  of  his  mortgages;  ao  be  obtained  1 
Ing  west  of  the  i^ter  of  the  road  by 
subsequent  foredosurea.  Whaterer  of 
McKinty  pnrcbase  was  not  so  released.  : 
dock  acquired  by  bis  foreclosures,  and 
veyed  to  Mrs.  McKlnty  by  his  deed  of  A 
1883.  It  Is  certain  that  ttaeae  deeds  lef 
strip  of  land  between  the  two  parcels 
reyed.  unless  the  road  as  It  existed  In  1 
1874,  was  west  of  its  location  In  18S3:  « 
the  rererse  Is  the  fact.  80  tbe  orator 
tatned  nothing  by  Paddock's  deed  of  1 
and  can  hare  no  other  rigbt  of  way  1 
tbe  one  appurtenant  to  the  lots  conveyed 
It  Is  found  that  the  orator  Is  the  owne 
the  Moon  parcel;  but  when  and  how  he 
talned  It  and  whether  dlrectiy  from  U 
does  not  appear.  It  appears  that  Moon 
affirmatively  Instrumental  In  determining 
location  of  the  traveled  path,  for  he  eonae 
to  the  erectlim  of  the  fence  wbldi  croi 
It  to  the  west.  No  use  was  made  of 
survey  In  determining  tbe  exact  locaUo 
the  road.  The  travel  finally  settled  In  a 
ferent  path,  which  was  afterwards  folU 
without  question  or  complaint  We  thlnl 
orator  must  be  treated  as  having  acqolc 
In  this  change  of  location.  But  thhi  m 
escence  did  not  inclnde  a  waiver  of  hla  : 
to  an  adequate  and  conyenlent  way.  an^ 
court  win  decree  such'  a  way,  U  not 
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Tented  hy  rights  otherwise  acquired.  Upon 
the  flndlngB  of  the  master  In  regard  to  Mc- 
Klnt^'s  possession  the  defendant  Fitzgerald 
cannot  claim  the  road  by  adverse  possession, 
for  hla  own  undisputed  occupancy  was  less 
than  15  years.  So  he  has  only  the  rights 
given  to  him  by  his  deed.  The  report  states 
that  Paddock  foreclosed  the  Sumner  mort- 
gage, and  that  the  equity  expired  without  re- 
demption. In  the  absence  of  anything  limit- 
ing this  general  finding,  it  must  be  held  to 
eatablish  a  valid  foreclosure  of  all  rights. 
So  whatever  Paddock  obtained  by  this  fore- 
closure was  freed  from  the  incumbrance  of 
the  right  of  way.  His  prior  deed  of  May, 
18V4,  releasing  the  land  west  of  the  road, 
must  have  referred  to  the  road  as  surveyed, 
for  the  travel  was  not  then  concentrated  in 
any  one  path.  His  deed  of  April,  1883.  con- 
veying to  Mrs.  McKlnty  the  land  east  of 
the  road,  must  doubtless  be  held  to  refer  to 
the  road  as  actually  established,  for  It  had 
then  been  located  and  fenced  for  several 
years.  But  the  operation  of  this  deed,  al- 
though In  terms  sufficient  to  convey  to  the 
center  of  the  road  as  located,  was  limited, 
by  the  effect  of  the  previous  deed,  to  the 
center  of  the  road  as  surveyed.  It  appears, 
then,  that  Fitzgerald,  Mrs.  McKIuty's  grantee, 
has  an  unincumbered  title  to  the  center  line 
of  the  Rice  survey  by  virtue  of  Paddock's 
grant,  and  cannot  be  required  to  withdraw 
hia  fence  beyond  that  Ihie.  The  buildings  of 
the  defendant  Jones  are  on  the  northerly  side 
of  her  lot,  next  to  the  orator's  land,  and  are 
reached  by  traveling  this  road  nearly  the  en- 
tire width  of  the  McKlnty  purchase.  She 
must  be  held  to  have  acquiesced  In  the 
change  of  location,  for  the  travel  was  not 
concentrated  in  its  present  course  tmtll  after 
she  purchased.  The  owners  of  the  Morrlssey 
piece  must  be  held  to  have  bought  with  ref- 
erence to  the  road  as  located.  The  perma- 
nent fence,  which  Inclosed  substantially  all 
of  the  Rice  survey  opposite  the  Morrlssey 
piece,  was  built,  and  the  travel  established 
in  its  present  path,  before  the  Morrlssey  lot 
was  sold  off  by  McKinty.  Nothing  appears 
from  which  it  can  be  claimed  that  the  east- 
erly bound  of  the  Morrlssey  lot  was  the  road 
as  surveyed,  rather  than  the  road  as  actually 
located.  So  none  of  the  owners  of  that  part 
of  the  McKinty  purchase  lying  west  of  the 
road  are  In  a  position  to  Insist  upon  having 
the  location  of  the  road  determined  by  the 
lines  of  the  Rice  surrey.  Nor  have  the  own- 
ers of  either  lot  acquired  a  right  to  have  the 
western  limit  of  the  road  as  located  restrict- 
ed to  the  line  of  the  fence.  The  master  re- 
ports that  the  purchasers  of  McKlnty's  land 
west  of  the  road  built  fences  a  part  of  the 
distance  along  their  front  on  the  road  as  trav- 
eled, and  up  to  the  traveled  path.  The  Morrls- 
sey piece  was  not  purchased  until  1876.  and 
this  does  not  leave  room  for  15  years'  ad- 
verse possession  to  the  fence,  even  if  built 
as  soon  as  the  purchase  was  made.  The 
Jones  piece  «aa  conveyed  April  1,  1874,  and. 


If  the  grantee  bnmedlately  built  a  fence 
along  the  road  as  traveled,  the  IS  years 
would  have  expired  a  few  days  before  the 
bill  was  brought  But  the  finding  in  regard 
to  fences  cannot  be  given  this  effect,  for  the 
travel  across  McKlnty's  land  was  not  con- 
fined to  any  particular  route  until  after  the 
erection  of  bis  permanent  foice,  .which  was 
not  earlier  than  June,  1874.  So  the  fence  re- 
ferred to  In  the  report  cannot  be  given  a  date 
earlier  than  that,  and  the  defendant  Jones 
cannot  be  held  to  have  acquired  by  adverse 
possession  a  right  to  occupy  to  the  Une  of  the 
fence.  So  both  the  Morrlssey  and  Jones  In- 
cloBures  remain  subject  to  such  readjustment 
of  the  fences  as  will  give  the  orator  a  reft- 
sonable  and  convenient  way.  Decree  re- 
versed, and  cause  remanded,  with  mandate 
that  the  center  line  of  the  Rice  survey  be  es- 
tablished as  the  easterly  line  of  the  way 
which  the  orator  Is  now  entitled  to  across  the 
McKlnty  purchase;  that  the  orator  have,  to 
the  west  of  the  line  so  established,  a  reason- 
able and  convenient  way,  which  way  shall  be 
of  at  least  sufficient  width  to  permit  the  pass- 
ing by  each  other  of  wagons  loaded  with  hay 
in  the  usual  manner,  but  which  shall  not  ex- 
ceed two  rods  in  width  at  any  point;  that  the 
case  be  sent  to  a  master  to  survey  and  es- 
tablish the  westerly  limit  of  said  way;  that 
the  several  owners  remove  all  obstructions 
between  the  lines  so  established  within  a  time 
to  be  fixed  by  the  court  of  chancery;  and 
that  the  orator  have  his  coata. 


McTARLAND  v.  GORDON. 

(Supreme  Court  of  Vermont.  Washington. 
March  8.  189S.) 
Municipal  Corforatioks—Aldkuhbn— Right  to 

DbTSBMIITB  TEKIR  OWM  CoVPBKBATtON. 

The  oripioal  charter  of  the  city  of  Barre, 
panted  in  1894.  expreasly  providing  that  al- 
dermen shall  receive  no  compensation,  was 
amended  in  1890  by  a  provision  that  "members 
of  the  board  of  aldermen  may  receive  compen-  ■ 
Ration  for  actual  services  rendered,  not  to  ex- 
ceed thirty  cents  per  hour."  Act  1894,  No. 
165,  S  5>  ss  amended  in  1896,  provides  that 
"the  administration  of  all  fiscal,  prudential 
and  municipal  affairs  of  said  city  and  the  gov- 
ernment thereof  shall  be  vested  in  the  mayor 
and  board  of  aldermen."  Sdd,  that  the  board 
of  aldermen  cannot  determine  their  own  com- 
pensation, since,  if  such  authority  is  given  by 
the  section  last  quoted,  section  7  of  the  orig- 
inal charter,  which  provides  that  the  city  coun- 
cil shall  fix  the  compensation  of  all  dty  officers 
except  the  mayor,  would  be  superfiuous,  and 
since  It  Is  fundamental  that  a  man  shall  not  be 
a  judge  in  his  onm  case. 

Petition  by  George  E.  McFarland  against 
John  W.  Gordon  for  mandamus.  Dismissed. 

The  petitioner  alleged  that  he  was  an  alder- 
man of  the  city  of  Barre,  and  that  the  peti- 
tionee was  its  mayor;  that  the  petitioner,  as 
alderman,  had  performed  services,  and  his 
bill  had  been  approved  by  the  city  council, 
and  that  a  warrant  had  been  Issued  In  hIa 
favor  by  the  <dty  clerk,  and  presented  to  the 
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major  for  his  stKiutnre,  whicta  the  latter  had 
refused;  that  the  council  had  adopted  a  reeo- 
Intlon  that  the  aldermen  should  be  paid  80 
cents  an  hour  for  actnal  serrlces.  and  the 
mayor  had  failed  to  reto  the  resolatlon  In 
legal  form,  although  he  had  returned  it  wttb 
his  dlsapproral,  wherefore  the  resolution  was 
in  full  force  and  effect;  that  there  was  stiffl- 
eient  money  in  the  treasury,  not  otherwise 
appropriated,  to  pay  the  warrant;  and  prayed 
that  the  mayor  be  commanded  to  affix  his 
Bisnatore. 

George  T.  Swasey  and  George  W.  Wing, 
for  petitioner.  John  W.  Gordon  and  W.  W. 

Lapolut,  for  petitionee. 

TAFT,  3.  The  words  "towns"  and  **8elect- 
men"  Include  cities  and  aldermoi,  and  the 
law  applicable  to  the  Inhabitants  and  officers 
of  towns  is  applicable  to  the  Inhabitants  and 
similar  officers  of  all  municipal  corporations. 
V.  S.  8  19  (Acts  1896,  No.  148.  i  4).  Select- 
men of  towns  and  aldermen  of  cities  are  sim- 
ilar officers.  In  regard  to  town  officers.  It 
was  early  held:  "If  no  law  of  the  state  fixed 
their  compensation  or  pay,  their  sorices  must 
be  gratuitons."  Boyden  t.  Brookllne,  8  Vt 
284.  And  by  statute  (V.  S.  I  3060)  no  claim 
for  persona!  serrlces  as  a  town  c^cer  shall 
be  allowed  except  when  compensation  Is  fixed 
by  law,  or  by  rote  of  the  town.  The  right 
of  town  officers  to  compensation  for  tbeir 
official  services  ts  regulated  by  statute. 
Barnes  v.  Bafaersfleld,  57  Vt.  375.  Every  city 
charter  in  this  state,  as  originally  passed, 
save  that  of  Vergennes,  In  1788,  contains  a 
clause  prohibiting  the  payment  to  the  alder- 
men of  any  compensation  tor  their  official 
services.  This  Is  true  even  of  the  charter 
granted  to,  but  not  accepted  by,  the  city  of 
Burlington.  Acts  1852,  No.  85,  1  2.  Except 
the  Barre  charter,  but  one  other— that  of 
Burlington— has  been  changed  in  this  respect, 
end  this  change  may  be  well  kept  in  mind  in 
the  consideration  of  the  question  before  us. 
Acte  1896,  No.  148.  fi  21.  provides  that  alder- 
men in  that  city  "shall  receive  anch  com- 
pensation for  their  official  services  as  the 
legal  voters  of  the  city  at  any  meeting  duly 
warned  for  that  purpose,  shall  direct."  This 
act  ts  significant  In  recognition  of  the  fact 
that,  unless  specific  provision  la  made  by  law 
for  the  payment  of  city  officials,  the  power 
to  pay  or  not  to  pay  them  Is  in  the  legal 
voters.  There  is  no  authority  in  the  general 
law  for  the  payment  of  the  petitioner  and 
bis  colleagues,  save  In  the  voters  of  the  city; 
and  this  case  must  turn  upon  the  question 
whether  there  Is  any  provision  granting  such 
authority  in  the  Barre  charter.  In  the  orig- 
inal charter,  granted  In  1894.  the  last  clause 
la  section  S  reads;  "No  member  of  the  board 
of  aldermen  shall  receive  any  compensation 
for  official  servi-^es."  In  1896  this  section 
was  amended  by  striking  out  the  clause,  and 
Inserting  In  lieu  ^bcreof:  "Members  of  the 
board  of  alderme&  may  receive  compensatloii 


for  actual  services  reidered  not  to 
thirty  (30)  cents  per  hour."  The  precise  - 
tlott  before  us  Is.  under  this  (^use  ta: 
charter,  in  whom  Is  the  power  vested  t 
termlne  whether  the  aldermen  shall  re 
compensation,  and.  If  so,  to  determine 
rate  per  honrT  In  Acts  1894.  No.  1«5. 
and  the  amended  act  In  1896.  it  Is  ena 
"The  admhilstratlon  of  all  fiscal,  prude 
and  mnnlcipal  affairs  of  said  city,  aik 
government  thereof,  shaD  be  vested  In 
mayor  and  board  of  aldermea**  Consid< 
the  course  of  legislation  In  regard  to  the 
ment  of  town  officials,  we  hold  that 
danse  has  no  reference  to  their  compensi 
If  the  dty  council  had  power  under  It  to  ] 
late  in  regard  to  the  question  before  ns, 
all  the  lections  in  regard  to  compensatfi 
city  officials  are  superfiuoua;  e.  g.  sect 
of  the  original  charter,  which  provides 
the  city  council  shall  fix  the  compens 
of  all  dty  officers  except  as  In  the  act  It 
otherwise  provided.  The  term  "city  offic 
in  that  section,  refers  to  the  respective 
cers  appointed  by  the  city  council.  The 
pensation  of  the  mayor,  it  la  provided, 
be  voted  by  tlie  board  of  aldermen,  m 
the  dty  council.  It  Is  Inconsistent  for  a 
men  or  other  officials  to  determine  their 
compensation.  It  is  fundamental  that  a 
shall  not  be  a  judge  In  his  own  case 
was  early  said  that  no  man  can  serve 
masters.  It  was  not  the  intent  of  the  1 
latnre  In  granting  the  charter  before  us 
the  aldermm  of  Barre  should  be  exceptio 
the  general  rule  so  anciently  declared  by 
high  authority.  Had  It  been,  tbe  p 
would  have  been  given  them  In  ex 
terms.  An  alderman  ought  not  to  vote 
a  question  in  which  he  has  a  direct  per 
Interest  This  Is  In  line  with  the  course  i 
our  decisions.  One  of  the  latest  holds 
the  prudential  committee  of  a  school  dli 
cannot  employ  himself  as  a  teacher  to  i 
the  district  school,  and  cannot.  In  such 
recover  upon  a  quantum  meruit  8co 
School  Dlst..  67  Vt  160.  81  Aa  145.  Fe 
dismissed,  with  costs. 


la  re  BAIL'S  BSTATB. 
{Supreme  Court  of  Vermont.  Orange,  li 
8,  188a) 

BXSCOTORB  —  DOTtRB    ASD  LUBILITIM  —  F 

Claims— HcsBAXD  awo  Wifb — Exobptio 

1.  Where  a  note  and  other  property  of  ' 
trix,  and  the  rental  of  her  land,  were 
throoffh  the  executor's  negligence,  thej 
properly  chargeable  to  him. 

2.  An  executor  should  not  be  charged 
the  wardrobe  of  testatrix,  where  it  li 
shown  how  she  acqaired  it;  the  presiur 
being  that  the  husband  gave  it  to  hor, 
hence  that  the  title  romnined  In  him. 

3.  A  will  was  probated  in  a  foreign  i 
and  testator's  wife  accepted,  in  settleme 
her  share  of  his  estate,  property  liable  t 
debts  under  adnilnlstmtiOD  in  the  sta' 
which  he  died.  Hdd,  the  wife  having  i 
wards  died,  that  her  executor  waa  entitl 
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defend  ai  to  dalmg  against  the  husband's  es- 
tate arising  in  the  state  of  his  domicile,  since 
the  property  received  in  such  settlement  was 
liable  to  be  recalled  to  pay  the  claims. 

4.  The  court  may  allow  an  executor,  for 
services,  what  they  are  reasonably  worth, 
within  ttie  Hmit  allowed  hy  law,  notwltbsUnd- 
ing  he  has  charged  for  a  less  amount. 

5.  Where  the  executor  had  no  money  of  the 
estate,  and  was  compelled  to  borrow  at  times 
to  meet  the  expenses  of  administration,  he 
should  not  be  held  to  pay  interest  on  amonnts 
charged  to  him  by  r^son  of  his  neglecting  to 
collect  assets,  if  he  acted  honestly  and  in  good 
faith,  and  it  waa  not  shown  that  the  assets 
would  have  realised  any  interest,  had  he  col- 
lected them. 

6.  Where  exception  waa  not  taken  to  the  dis- 
allowance of  expenses  incurred  by  the  executor 
In  proceedings  before  the  commissioner  to  set- 
tle his  account,  it  will  not  be  allowed  on  ap- 
peal; obA  this  though  there  was  a  general 
exception  to  the  judgment,  since  such  eicep- 
tion  does  not  reach  back  to  a  Question  not  nec- 
essary to  determine  to  render  a  valid  Jodff* 
ment. 

Exceptions  from  Orange  comity  court; 

Thompson,  Jadge. 

In  the  matter  of  the  estate  of  Blecta  Hall, 
on  the  report  of  the  commissioner  to  settle 
the  account  of  Bdward  R.  Skinner,  executor, 
there  was  a  judgment,  to  which  the  executor 
and  S.  A  B.  Walton,  administratrix  of  the 
estate  of  John  Walton,  deceased,  except.  Re- 
versed. 

The  pertinent  tacts  not  stated  In  the  opinion 
are  presented  by  the  following  extract  from 
the  report:  "Blecta  Hall  died  February  22, 
1BS5,  leaving  the  will  of  which  the  appellee, 
Skinner,  is  the  executor.  Under  this  will, 
John  Hall,  her  surviving  husband,  was  sole 
legatee.  It  Is  dated  December  23,  18S2.  and 
was  probated  May  21.1885.  It  was  presented 
for  probate  by  the  executor  March  4,  1SS5. 
Electa  Hall  had  been  four  times  married. 
She  was  the  wife  of  Samuel  Austin  from  1820 
to  1859;  of  Abljah  Mosher  from  1861  to 
1S74;  of  John  Walton  from  September  28, 
1876,  to  June  1,  1877;  and  of  John  Hall  from 
January  11,  1882,  to  the  date  of  her  death. 
February  22,  1885.  She  waa  then  eighty- 
one  years  old.  and  had  always  resided  in 
Ttmbrldge.  on  the  same  farm.  Her  third  hus- 
band, John  Walton,  had  been  the  husband  of 
her  sister.  Sarah  A  B.  Walton,  the  appel- 
lant, was  a,  daughter  of  that  marriage,  and 
so  a  niece  of  Blecta.  John  Walton  left  two 
other  children  of  such  former  marriage,— a 
son.  Jasper,  of  California,  and  a  daughter, 
Lovlla,  wife  of  Daniel  T.  Foster,  of  IlUnols. 
He  had  lived  In  Vermont  during  moat  of  his 
life,  but  In  1872,  while  a  resident  of  Illinois, 
had  made  a  will  In  that  state,  which  was 
there  probated,  after  his  death  in  Vermont; 
sncb  probate  proceedings  taking  place  August 
2  and  6,  1877.  That  will  was  never  offered 
for  probate  In  this  state.  Under  it,  Ezra  M. 
Prince,  of  Iliinols,  was  the  executor,  and 
Jasper  and  Lovlla  were  the  beneficiaries; 
f^rab  being  expressly  cut  off,  for  the  stated 
reason  that  she  had  already  received  her 
9b&7e.  In  December,  1877,  Mrs.  Foster  came 
to  Tnnbrldge,  and.  In  the  name  and  with  the 


authority  of  the  executor,  settled  with  Electa 
for  the  latter'8  share  In  the  estate  of  John 
Walton;  relinquishing  to  her  certain  assels 
of  the  estate,  and  receiving  from  her  a  re- 
ceipt expressing  the  terms  of  their  settlemoit, 
which  reads  as  follows:  'I,  Blecta  Walton, 
widow  of  John  Walton,  deceased,  have  re- 
ceived from  the  executor  of  said  John  Wal- 
ton, by  hand  of  Lovlla  M.  Foster,  five  hun- 
dred dollars,  in  full  of  all  allowances  out  of, 
and  claims  against,  aaid  estate,  and  hereby 
waive  and  release  all  claims  and  rights  what- 
ever agalnat  said  estate.'  Of  this  settlement 
the  present  executor  had  knowledge  when  It 
was  made.  No  letters  of  administration  upon 
the  estate  of  John  Walton  were  taken  out  In 
Vermont  until  this  appellant  was  appointed, 
November  4, 1886;  and  In  that  appointment  no 
notice  was  taken  of  the  will.  Gommisslooiers 
upon  the  estate  of  Blecta  Hall  were  duly 
appointed,  and  the  appellant  presented  bef  tue 
them,  as  administratrix  of  John  Walton,  a 
claim  amounting  to  $4,88d,  which  was  wholly 
disallowed.  Her  appeal  was  entered  at  the 
June  term,  1886.  of  this  court  The  cause 
was  referred,  and  upon  the  coming  In  of  the 
report  a  pro  forma  judgment  was  rendered 
for  the  sum  of  91.&40.2S,  to  which  exceptloas 
were  taken  by  the  defendant,  resulting  in  a 
Judgment  in  the  supreme  court  In  favor  of 
this  appellant  for  the  amn  of  $4,530.32  dam- 
ages, as  of  May  8,  1884.  The  nature  of  this 
claim,  as  well  as  the  grounds  upon  which  it 
was  defended,  Is  shown  by  the  report  of  the 
case  (66  Vt  455,  20  AU.  SOS),  which  li  re- 
ferred to,  and  made  a  part  hereof,  for  the 
purpose  of  having  the  facts  therein  stated 
treated  as  found  here.  A  considerable  portion 
of  the  appellee's  charges  for  services  and  dis- 
bursements grew  out  of  this  contest  Com- 
missioners upon  the  estate  of  John  Walton 
were  duly  appointed,  and  before  them  a  claim 
was  presented  In  favor  of  Emma  Steele  for 
services  to  John  Walton,  as  nurse,  amounting 
to  132.00.  The  executor  of  Blecta  Hall's  will 
contested  the  claim.  It  was  allowed  hi  full 
by  the  commlsBlonera,  and  the  executor  ap- 
pealed. At  the  December  term,  1880,  of  this 
court  the  plaintiff,  Steele,  obtained  a  judg- 
ment for  $8.60,  without  costs.  The  executor's 
charges  ta  connection  with  this  contest  are  all 
disputed.  This  appellant  presented  a  claim 
of  $1,108.02  In  her  individual  favor  before  the 
commlsaloners  on  John  Walton's  estate,  and 
Jhat  claim  was  also  contested  by  this  ex- 
ecutor. It  was  disallowed  by  the  commis- 
sioners, and  taken  by  appeal  to  this  court 
and  afterwards  to  the  supreme  court,  on 
exceptions;  the  Judgment  at  each  stage  being 
In  favor  of  the  estate.  This  appellee  was 
notified  at  the  beginning  and  frequently  dur- 
ing the  course  of  litigation  upon  this  and  the 
Steele  claim  that  this  appellant  regarded  bis 
participation  In  those  controversies  as  beyond 
his  right  and  province  as  executor  of  Blecta 
Hall's  will.  All  Items  in  the  executor's  ac- 
count connected  with  these  two  contests  are 
objected  to  by  the  appellant" 


Digitized  by 


Google 


510 


41  ATLA14TIC  BEPOBTBB. 


BoBweU  Farntaam  and  R.  M.  Harvey,  for 
appellant  Tarbell  ft  Wliitham  and  D.  O. 
DennlBon  ft  Son,  for  appellee. 

TAFT,  J.  The  qaestlons  in  thts  cale  arise 
npon  the  report  of  a  commlSBloner  to  settle 
the  administration  account  of  Edward  B. 
Skinner,  executor  of  the  will  of  Electa  HaU. 
The  commissioner  charges  the  executor  with 
five  Itenu  which  are  objected  to,— the  first 
being  for  mtmej  on  hand  at  the  death  of  the 
testatrix;  the  second,  for  wood,  famltnre, 
and  other  property  left  1^  the  testatrix, 
which  disappeared  after  her  death.  The  com- 
missioner reports  that  these  items  were  lost 
to  the  estate  by  reason  of  the  want  of  ordi- 
nary diligence  on  the  part  of  the  executor  In 
the  performance  of  his  duty.  They  were  part 
of  the  estate,  and  lost  through  his  negligence, 
and  were  properly  charged  to  him.  The  tUrd 
Item  objected  to  was  for  the  testatrix's  ward- 
robe. At  Blecta's  death  taer  husband  John 
Hall  was  living,  and  ft  Is  claimed  that  the 
wardrobe  of  the  testatrix  belooged  to  her, 
and  should  t>e  accoantsd  for  as  a  part  of  her 
estate.  It  does  not  appear  how  the  testatrix 
acquired  her  wardrobe,— whether  ft  was  in 
such  a  manner  that  It  was  held  to  her  sole 
and  separate  use,  or  by  gift  from  her  hus- 
band. Nothing  appearing  In  that  respect,  we 
presume  It  was  provided  for  her  by  her  hus- 
band,  whose  duty  it  was  to  do  so,  and  by 
the  common  law  the  title  was  In  him.  There- 
fore upon  the  death  of  the  testatrix  It  should 
not  be  accounted  for  as  a  part  of  her  estate,  as 
It  was  the  absolute  property  of  h«r  husband. 
The  Inference  from  the  report  la  that  the 
husband  took  ft  npon  the  death  of  his  wife, 
and  always  retained  It  It  never  came  Into 
the  hands  and  possession  of  the  executor, 
and,  as  It  dfd  not  belong  to  the  estate.  It  can- 
not properly  be  charged  to  him.  As  bearing 
upon  the  question  of  the  ownership  of  the 
wife's  apparel.  It  may  be  noted  that  sections 
2403..  2418,  V.  S.,  which  give  the  wearing 
apparel  of  the  husband  to  the  widow,  also 
provide  that  upon  the  death  of  a  husband  the 
widow's  apparel  and  ornaments  shall  not  be 
appraised  as  a  part  of  her  husband's  estate. 
This  provision  would  be  wholly  unnecessary 
If  the  title  of  the  apparel  and  ornaments  of 
the  wife  were  not  In  the  husband.  As  to  the 
next  item,  the  Aaron  King  note,  it  was  the 
duty  of  the  executor  to  have  recovered  It; 
and.  had  he  exercised  reasonable  diligence^ 
he  could  have  controlled  the  proceeds  of  It 
He  Is  therefore  chargeable  with  the  sum 
named.  And  for  the  same  reason  he  Is 
chargeable  with  the  remaining  Item,  the  rent- 
al value  of  the  farm  for  the  three  years  It  was 
occupied  by  Hall,  the  testatrix's  husband. 
The  rent  was  lost  through  the  negligence  of 
the  executor,  and  ^e  item  was  properly  char- 
ged to  him. 

The  appellee  excepted  to  the  disallowance 
of  bis  expenses  In  defending  the  suits  of 
Steele  and  the  appellant,  Walton,  against  the 
estate  of  John  Walton.   These  items  were 


disallowed  by  the  court  below,  and  tlw  i 
lant  claims  that  the  estate  of  Electa 
had  no  Interest  whatever  In  the  eata 
John  Walton,  as  she  had  dl8<Aairged  tl 
tate  from  all  dalnu  that  she  may  bavi 
as  the  widow  of  John  Walton.  In  eons! 
tlon  of  $S00  paid  her  by  the  executor  c 
win.  proved  In  Illfnols,  and  that  theri 
the  Hall  estate  had  no  right  to  defe&i 
allowance  of  claims  against  the  esta 
John  Walton.  A  portion  of  the  9B00  t 
celved  by  hee  was  property  within  Oils 
diction,  and,  were  ft  needed  fn  the  adi 
tratfon  of  John  Walton's  estate  within 
state.  It  was  liable  to  be  recalled  fron 
or  her  estate.  Any  debt  due  John  Wi 
the  situs  of  whl<A  was  In  ttila  atate, 
liable  to  be  collected  by  the  admlnial 
here.  The  administration  of  the  esta 
Illhiols  only  drew  to  It  the  assets  hi 
their  sltna  in  that  stote.  The  aettlement 
the  executor  In  niinola  had  no  effect 
the  assets  that  had  their  altua  In  Oils  i 
Walton  V.  Hairs  BsUte,  66  Tt  455,  21 
803.  We  cannot  say,  as  matter  of  law, 
the  widow  of  John  Walton  bod  no  inl 
In  bla  eatate  In  Uila  Jurisdiction,  notwlthi 
Ing  her  settlement  with  the  executor  o 
wm  bi  IDlnois.  The  ItabiUty  of  Mrs. 
or  her  estate,  to  be  called  npon  by  th 
mlttlstzator  of  John  Walton's  eatate  he 
Vermont  to  return  funds  that  she  may 
received  In  the  settlement  In  nUnols, 
such  as  gave  her  a  right  to  contest  the  s 
ance  of  claims  against  that  estate  in  tb\ 
risdlction,— gave  her  such  an  Interest  tb 
as  Justified  the  executor  In  conteathig 
claims;  and  It  Is  reported  that  he  acb 
good  faith,  and  upon  the  advice  of  legal  < 
set  of  good  standing  that  such  was  his 
He  should  be  credited  with  these  li 
Whether  the  setttemoit  with  the  esta 
Illinois  affected  the  widow's  rights  in 
husband's  estate  In  this  Jurisdiction,  It  I 
necessary  to  coiulder. 

The  court  properly  allowed  the  exe 
for  his  services  two  dollars  per  day,  alth 
he  had  charged  his  time  at  one  dollar, 
was  ignorant  of  the  statutory  fee,  ant 
commissioner  reports  that  two  dollon 
day  was  a  fair  compensation  for  his  ser 
He  was  not  in  law  bound  by  bis  chari 
one  dollar.  Hard  v.  Burtons,  63  Vt.  81 
Atl.  209. 

The  appellant  claims  that  Interest  si 
be  charged  upon  tbe  account  of  the  exet 
but  under  the  circumstances  of  this  ca: 
reported  by  the  commissioner,  we  do  n 
hold.  An  executor  Is  chargeable  with 
est  upon  funds  in  bis  hands  when  he  has 
them  for  his  own  pnrposea,  when  he  hi 
celved  any  Interest  for  the  use  of  them 
when,  from  any  neglect  of  his,  he  has  1 
to  receive  Interest  Whether  an  exe 
should  be  charged  with  Interest  must, 
great  extent  depend  upon  the  facto  of 
particular  case,  having  regard  to  the 
settled  rules  of  law.   In  the  case  befo 

Digitized  by  GooqIc 


vt.) 


LAZELLE  V.  TOWN  OP  NEWFANE. 


the  executor  had  no  money  In  his  hands,— 
at  times  was  compelled  to  borrow  to  meet 
the  expenses  of  administration;  and,  althongh 
he  was  negligent  In  not  collecting  certain  as- 
sets of  the  estate,  It  Is  not  found  that  be  did 
not  act  honestly  and  In  good  faith.  It  does 
not  appear  that,  if  he  had  not  been  negli- 
gent, he  would  have  had  sums  sufficient  to 
have  made  suitable  loans,  or  could,  as  mat- 
ter of  fact,  hare  received  any  interest  what- 
ever. All  that  he  could  hare  realized  as  as- 
sets it  might  have  been  prudent  for  him  to 
retain  to  meet  the  constantly  recurring  ex- 
penses of  the  litigation  In  which  the  estate 
was  InTolved.  There  is  no  finding  of  fact  by 
the  commissioner  that  he  was  negligent  In 
respect  to  not  receiving  Interest,  and  the  rul- 
ing of  the  court  tielow  In  respect  to  It  was 
correct 

The  result  of  our  holding  Is  that  the  execu- 
tor stands  charged  with  all  the  Items  char- 
ged him  in  the  court  below,  except  the  one 
for  the  testatrix's  wardrobe,  namely,  (2,- 
020.20,  less  $50.  being  $1,970.20,  and  is  credit- 
ed with  the  sums  credited  him  by  the  report 
of  the  commissioner,  $1,302.80,  and  the  ac- 
counts for  lawyer's  fees  and  disbursements  In 
contesting  the  claims  against  John  Walton's 
estate  ($294.66  and  $83.76),  namely,  $1,681.22, 
leaving  a  balance  of  $288.08.  Judgment  Is 
reversed,  and  Judgment  that  there  is  in  the 
hands  of  the  executor,  belonging  to  said  es- 
tate, $288.98,  and  Interest  since  the  judg- 
ment below,  $11.02,— hi  all,  $300. 

The  executor  claims  that  the  expenses  in- 
curred by  him  in  this  proceeding  should  be 
allowed  him  in  the  settlement  of  the  account 
It  does  not  appear  from  the  record  that  any 
exception  was  taken  to  the  disallowance  of 
the  items  by  the  county  court  unless  It  Is 
embraced  In  the  exception  to  the  judgment. 
The  question  should  have  been  called  direct- 
ly to  the  attcDtion  of  the  conrt  so  it  could 
have  been  considered  and  passed  upon.  An 
exception  to  the  rendition  of  a  judgment  does 
not  reach  bacl£  to  a  question,  made  upon  trial 
to  which  no  exception  was  talcen,  and  which 
it  Is  not  necessary  to  determine  in  order  to 
render  a  valid  judgment  Farrant  v.  Bates, 
60  Vt  37.  11  Atl.  6»3;  Hartford  School  Dlst. 
V.  School  Dlst  No.  18.  69  Vt  147,  37  AU.  252. 
Whether  the  executor  Is  barred  from  a  re- 
covery of  these  items  upon  a  final  accounting 
is  not  before  us.  and  we  need  not  consider. 
Neither  party  succeeding  upon  all  his  excep- 
tions, no  costs  are  allowed  In  this  court,'  and 
It  Is  ordered  that  the  judgment  herein  be  cer^ 
tlfied  to  the  probate  court. 


LAZBLLB  T.  TOWN  OP  NEWFANBL 
(Supreme  Court  of  Vermont  Windham. 
April  80,  188S.) 
Death  bt  WaoxoroL  Act— Dahaobs. 

1.  V.  S.  SS  2461,  2452,  providing  that  a  per- 
son through  whose  wronsrul  act  death  results 
shall  be  liable  to  an  action  fOr  damages  tor 


the  pecuniary  injury  resulting  to  deceased's 
next  of  kiu,  aathorize  the  recovery  of  actual 
damages  only,  and  damages  for  grief  and  men- 
tal suffering  or  the  loss  of  decedent's  society 
cannot  be  recovered. 

2.  Said  provisions  do  not  authorize  the  re- 
covery of  nominal  damages  where  no  actual 
damages  were  sustained. 

3.  In  an  action  under  said  act  it  is  proper, 
on  the  measure  of  damages,  to  show  the  prop- 
erty possessed  by  Intestate  and  the  next  of  kin, 
as  indicatiiig  Uie  otent  <tf  the  loss. 

Exceptions  tnm  Windham  county  court; 
Thompson,  Jadge. 

Case  by  L.  Z.  Laxelle  against  the  town  of 
Newfan^  under  V.  S.  S  2462,  for  damages  t& 
next  of  Un  resulting  from  the  death  of 
plaintiff's  intestate,  caused  by  an  insufficien- 
cy In  defendant's  highway.  Judgment  for 
defendant  and  plaintiff  excepted.  AfHrmed. 

The  plaintiff  excepted  to  the  defendant's 
being  permitted  to  show  the  amount  of  prop- 
erty owned  by  the  Intestate  and  the  next  of 
Idn,  respectively,  at  the  time  of  the  former's 
death;  to  the  failure  of  the  court  to  charge 
that  the  jury  might  award  damages  for  the 
loss  of  the  society  of  the  deceased;  to  the 
failure  to  charge  that  the  Jury  might  consid- 
er the  special  damages  of  the  loss  of  the 
services  of  a  mother  to  a  son  and  his  family; 
and  to  the  failure  to  charge  that.  If  the  de- 
fendant is  primarily  liable,  the  plaintiff  is 
entitled  to  at  least  nominal  damages.  The 
Jury  were  Instructed  to  return  a  verdict  for 
the  defendant  unless  they  found  that  the 
next  of  kin  had  sustained  actual  damages. 
They  were  instructed  not  to  take  Into  con- 
sideration any  pecuniary  benefit  which  the 
next  of  kin  had  derived  from  the  death  of  his 
mother  by  reason  of  inheriting  her  property. 

Clarke  0.  Pitta  and  L.  M.  Bead,  for  plain- 
tiff. 

Haskins  &  Scbwenk  and  Waterman,  Martin 
ft  HItt  for  defendant,  cited,  on  the  question  of 
pecuniary  loss,  Howard  v.  Canal  Co.,  40  Fed. 
195;  Serensen  v.  Railroad  Co.,  46  Ped.  407; 
Kelley  v.  Ralhnad,  48  Ped.  603. 

TYLER,  J.  The  plaintiff's  evidence  tend- 
ed to  show  that  the  Intestate  was  a  widow 
and  about  79  years  old;  that  she  had  suffered 
an  Injury  to  one  hip  many  years  before, 
which  made  her  sllghtiy  lame;  that  she  and 
her  only  son  and  child,  Stillman  H.,  lived  in 
different  tenements  in  the  house  situated  up- 
on a  farm  which  they  owned  together;  that 
her  son  was  52  years  old,  had  a  wife,  and 
two  children,  9  and  15  years  old  respective- 
ly; that  her  sou  and  his  wife  were  in  good 
health;  that  the  Intestate  did  her  own  wark, 
and  some  work  for  her  son's  family,  such  as 
sewing  and  mraiding,  and  occasionally,  in  the 
absence  of  her  son's  wife,  got  the  meals  foi 
the  family,  "and  did  such  other  work  about 
her  son's  household  and  for  his  family  as  a 
woman  of  her  age,  condition  of  health,  and 
situation  would  natonUIy  do,  situated  as  the 
family  then  was." 

L  At  common  lav  all  actions  for  personal 
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Injuries  died  with  the  person  Injured,  and 
tiie  death  ot  a  human  being  by  another's 
wrongfol  act,  though  InvolTlng  pecuniary 
loss,  afforded  no  ground  for  an  action  for 
damages  In  MuOt  of  the  widow  or  next  of 
kin.    Sherman  t.  Johnson,  S8  Vt  40,  2  AtL 
707;  Legg  v.  Britton,  84  VL  652,  24  Atl. 
1010.    Damages  for  the  death  of  a  person, 
caused  by  the  wrongful  act,  neglect,  or  de- 
fault of  another  person  or  a  corporation,  are 
recoverable  only  by  force  of  the  statute.  V. 
S.  8  2451.   Ab  was  said  by  the  court  In  Legg 
T.  Britton:    "Strictly,  It  Is  a  new  right  of  re- 
covery, arising  from  an  Injury  to  the  Intes- 
tate, which  gave  or  would  hare  given  hUn  a 
right  of  action  and  of  recovery  If  death  had 
not  ensued."    Section  2452,  In  express  terms, 
limits  the  recovery  to  the  pecuniary  Injuries 
resulting  from  such  death,  to  the  wife  and 
next  of  kin.    The  first  English  statute  that 
gave  the  right  to  maintain  an  actltm  for  the 
recovery  of  damages  for  the  wrongful  kill- 
ing of  a  human  being  was  enacted  In  1840, 
and  Is  generally  known  as  "Lord  Campbell's 
Act"    9  &  10  Vict  c.  93.    Our  own  statute 
and  the  statutes  of  many  of  the  other  Amer- 
Icsn  states  have  provldons  similar  to  those 
contained  In  that  act.    While  the  statute 
seems  capable  of  but  one  construction,  It  has 
been  several  times  before  the  court,  and  It 
has  been  held  that  pecuniary  loss  or  injury 
was  the  Umlt  of  recovery.    Needham  v.  Bail- 
way  Co.,  38  Vt  294;  Barnes  v.  Brattleboro, 
54  Vt  471;  Legg  v.  Britton,  supra.    That,  In 
estimating  the  damages,  the  Jury  are  confin- 
ed to  the  pecuniary  loss  sustained  by  the 
widow  or  next  of  kin,  and  cannot  take  into 
consideration  their  grief  and  mental  suffer- 
ing, nor  give  damages  by  way  of  solatium,  is 
well  stated  in  Batlway  Co.  r.  Qoodykoontz, 
119  Ind.  Ill,  21  N.  E.  472,  and  12  Am.  St 
Bep.  S71,  and  Is  supported  by  numerous  au- 
thorities cited  In  the  notes  to  that  esse. 
There  the  court  said:    "Pecnniary  loss,  not 
to  the  estate  of  the  deceased  person,  but  to 
those  who  had  a  reasonable  expectation  of 
pecuniary  benefit,  as  of  right  or  of  duty,  or 
from  a  recognized  sense  of  obligation,  from 
the  continuance  of  the  life,  is  the  foundation 
of  this  action."   5  Am.  &  Eng.  Enc.  Law, 
45,  and  notes;  Franklin  v.  BaUway  Co.,  8 
Eng.  Buling  Cas.  419,  and  notes.   The  eases 
cited  on  defendant's  brief  from  the  Federal 
Beporter  are  also  In  point    BaUway  Co.  v. 
Barron,  5  Wall.  90.    But,  to  enable  the  Jury 
to  properly  estimate  the  pecuniary  Injury,  it 
is  obviously  necessary  that  evidence  be  giren 
showing  the  situation  and  circumstances  in 
life  of  the  deceased,  his  age.  probable  dura- 
tion of  life,  mental  and  physical  condition, 
ability  and  disposition  to  labor,  habits  of  in- 
dustry and  earning  power,  and  also  the 
amount  of  his  estate  as  bearing  upon  the 
likelihood  of  his  becoming  a  cbai^  Instead  of 
t>elngan  assistance  if  hehad  lived.  InSAnuA 
Eng.  Enc.  Law,  128,  It  Is  said  that  In  estimat- 
ing such  damages,  the  Jury  may  consider  the 
decedent's  personal  character  and  mental  and 


phytfcal  capacity.  Human  lives  are  n« 
equal  pecuniary  value,  and  the  value  of  i 
ices  rendered  depends  vpoa  the  wants  ai 
beneficiary.  Therefore  It  Is  competent  to  s 
the  situation  of  the  persons  who  clali 
liave  been  so  Injured,  and  the  occasion 
and  value  to  them  of  the  serrlces  of 
deceased.  The  death  of  the  father  of  jt 
children  who  required  his  care  and  trsd 
would  be  a  greater  pecuniary  loss  to  1 
than  the  death  of  a  bUber  would  be 
had  become  almost  wholly  dependent  i 
his  children  for  his  maintenance.  So, 
loss  of  a  husband  who  maintained  and  < 
for  his  wife  would  be  a  greater  pecfoi 
loss  to  her  than  If  he  were  Indotent  tl 
less,  and  were  supported  by  her.  In 
r.  Brattleboro,  the  prealding  Judge,  tr 
instructions  to  the  Jury,  spoke  of  the  oe 
kin  ss  of  tender  age,  and  remarked 
'nike  all  children  of  that  age.  they  iwe( 
care  and  nurture  of  a  mother,  and  ya 
well  as  any  one  know  how  valuable 
care  Is  to  young  children."  It  has  been 
that  loss  of  intellectual  and  moral  traJ 
and  proper  nurture  by  a  child,  and  loi 
her  husband's  care  and  protection  by  a 
ow,  are  within  the  meaning  of  the  term 
cunlary  losa."  TlUey  t.  BaUway  Co.,  2 
T.  471.  89  Am.  Dec.  397;  Mclntyre  v. 
way  Co.,  »7  N.  Y.  287. 

In  tbe  case  at  bar  the  amount  of  pecui 
assistance  which  the  son  might  reosoi 
have  expected  to  receive  from  bis  motb 
she  had  lived  Is  the  sole  ground  of  teco^ 
and,  In  arriving  at  tliat  amount,  the 
should  have  been  guided  by  the  rules  a 
stated.  Tbe  exo^tlons  concls^  state 
situation  of  mother  and  son  with  referai< 
each  other;  their  dependence  nixm  each 
er,  so  far  as  there  was  mutual  depend* 
the  mother's  physical  oondition,  aUllty, 
disposition  to  perform  hUnr  for  her  son; 
his  occasion  for  her  services  about  the  ^ 
of  his  house,  the  care  ot  his  children,  or 
erwlse.  In  view  of  the  pecuniary  bene& 
would  probably  have  beoi  to  him,  It 
proper  to  consider  the  likelihood,  at  hei 
and  In  her  condition  of  health,  of  her  re 
Ing  care  and  expense  from  her  son.  Tl 
not  an  "offset,"  as  tlie  plaintiff's  oonnael 
it  but  an  estimate  of  the  pecuniary  dan 
in  the  light  of  the  probablUtieB  of  the  1 
tate's  continued  life^  health,  and  ablUl 
render  her  son  pecuniary  assistance.  It 
cleanly  admissible,  according  to  the 
above  stated,  to  show  the  amount  of  pi 
ty  possessed  respectively  by  the  Intestatt 
her  son,  as  Indicating  the  situation  ani 
cumstances  of  the  parties.  The  suppleni 
charge  of  the  court  was  a  concise  am 
curate  statement  of  the  law  upon  the  sv 
of  pecuniary  damages,  and  complied  wl 
the  proper  reauests  presented:  "In  con 
lag  the  question  of  damages,— the  pecu 
damages  of  StlUman  Lazelle,  by  reason  ( 
death  of  his  mother,  U  you  come  to  that 
tlon,— you  are  to  take  Into  oonslderatlo 
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on  of  the  mother.  In  her  Ufe.  to  her 
the  way  they  lived  there  together,  her 
her  physical  and  mental  condition,  tb« 
8  which  ahe  had  for  her  support,  the 
LblUty  aa  to  her  future  Ufe  and  condition. 

under  the  circumstance  ihe  would  be 

to  do  of  pecuniary  value  to  the  ion, 
what  under  the  clrcumatancea  or  prob- 
zircumstancea  ot  the  future  he  would  be 
,  In  the  ordinary  courge  of  eventa,  to  do 
er,  aituated  aa  they  were,  conditioned  aa 
were  In  all  respects  as  disclosed  by  the 
nee;  and  the  pecuniary  damage  to  htm 
1  be  the  excesa  of  the  pecuniary  benefit 
ahe  was  to  him  over  what  be  had  to  do 
:;r;  that  was  the  pecuniary  value  to  him. 
are  to  consider  the  mutual  relations  of 
larties,  their  attitude  to  each  other,  and 
probable  course  of  conduct,  In  reference 
Ing  each  for  the  other.  Now,  in  view  of 
lese  drcumetancea,  how  much,  In  the 
of  an  the  evidence,  do  yon  find  was  the 
ilary  loss  to  him,— how  much  less  is  he 
I  In  dollars  and  cents  by  reason  of  her 
I  than  be  would  have  been  had  ahe  llv- 
Ihat  is  the  way  it  should  be  figured  out" 

relationship  and  situation  of  the  par- 
fully  appeared  in  tbe  evidence,  and  was 
rly  commented  upon  by  the  court  The 
loss  of  the  society  of  his  mother  was  not 
lement  of  recovery,  nor  does  the  case 

any  special  or  peculiar  damages  arls- 
rom  tbe  relation  between  the  intestate 
ler  son. 

rhe  plaintiff  contends  that  he  was  entl- 

0  recover  at  least  nominal  damages.  If 

1  had  not  ensued,  and  the  Intestate  would 
had  a  right  to  maintain  an  action  and 
er  damages  on  account  of  the  wrongful 
leglect,  or  default  of  the  defendant  then, 
I  having  ensued,  the  defendant  was  lia>- 
>  this  action  by  the  administrator,  In  be- 
Df  the  son,  to  recover  such  damages  as 
just  with  reference  to  the  pecuniary  in- 
I  resulting  to  him  from  such  death.  In 
tain  event  tbe  defendant  is  "liable  to 
:tion,'*  and  In  that  action  the  plaintiff 
recover  damages  for  the  son's  pecuniary 
ges  if  be  has  suffered  any.  But  suppose 
Bath  of  the  mother  relieved  the  son  from 
at  burden  of  care  and  expense,  so-  that 
as  pecuniarily  benefited,  rather  than  In- 
;  is  be  stUl  to  have  nominal  damages? 
hint  that  Is  not  the  construction  to  be 

the  statute.  On  the  contrary,  tb»  action 
en  to  recover  damages  only  when  there 
been  pecuniary  injuries. 

are  aware  that  this  construction  Is  not 
icordance  with  the  cases  cited  on  the 
tiff's  brief,  nor  with  the  general  current 
nerlcan  authorities.  In  Railway  Co.  t. 
Qon,  43  lU.  33S>  under  a  like  statute.  It 
tield  that  where  a  person  has  met  with 

caused  by  tbe  wrongful  act  neglect,  or 
it  of  another,  whenever  there  are  next 
a.  an  action  will  lie  for  the  recovery  of 
ist  nominal  damages.  City  of  Clilcago 
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V.  Scholten,  75  III.  408.  The  same  Is  held  in 
the  New  York  cases  cited;  and  In  Howard  v. 
Cacfll  Co.,  40  Fed.  19S.  the  court  said  that, 
as  the  plaintiff  was  entitled  to  recover,  he 
was  entitled  to  nominal  damages  at  least  and 
to  such  further  sum  as  Is  proved,  within  the 
meaning  of  the  statute.  Thomp.  Neg.  S  129S, 
says  that  In  the  United  States,  In  such  a  case, 
nominal  damages  may  be  given,  but  that  in 
England  It  la  held  that,  when  there  is  no 
proof  of  actual  damages,  even  nominal  dam- 
ages are  not  allowed.  Some  of  che  authorities 
that  state  that  nominal  damages  are  recover- 
able do  not  distinguish  between  actions 
brought  to  enforce  rights  of  the  deceased  and 
actions  brought  to  enforce  rights  given  by  the 
statute  to  the  next  of  kin.  In  Duckworth  v. 
Johnson,  4  Hurl.  &  N.  «53,  the  court  said: 
"The  questions  are  whether  a  verdict  can  be 
entered  for  the  defendant  on  tbe  ground  that 
the  action  cannot  be  malntalDed,  or  the  dam- 
ages reduced  to  a  nominal  amount,  on  the 
ground  that  there  was  a  right  of  action,  but 
that  no  damage  was  sustained.  My  opinion 
is  that  looking  at  the  act  of  parliament  (9  & 
10  YicU,  If  there  was  no  damage,  the  action 
is  not  maintainable.  It  appears  to  me  that 
it  was  Intended  by  the  act  to  give  compen- 
sation for  damage  sustained,  and  not  to  en- 
able persons  to  sue  in  respect  of  some  Imag- 
inary damage,  and  so  punish  those  who  are 
guilty  of  negligence,  by  making  them  pay 
costs;  •  *  •  that  an  action  cannot  be 
maintained  by  the  representative  of  a  de- 
ceased person  without  proof  of  actual  dam- 
ages to  the  parties  on  whose  behalf  the  action 
is  brought.  The  mere  proof,  therefore,  of  the 
death  by  negligence,  does  not  entitle  the  ex- 
ecutor or  administrator  to  a  verdict  for  nom- 
inal damages."  In  Boulter  t.  Webster,  11 
Law  T.  B.  (N.  S.)  598,  the  same  doctrine  was 
held.— that  there  must  be  special  damages,  re- 
sulting in  death  from  negligence,  and  that  the 
action  could  not  be  supported  to  recover  mere- 
ly nominal  damages.  Cockbum,  G.  J.,  said: 
"Can  it  be  supposed  that  It  was  the  Inten- 
tion of  the  legislature  to  all9w  such  an  ac- 
tion to  be  brought  merely  to  recover  nominal 
damages?"  Blackburn,  J.,  said:  "Nominal 
damages  are  given  when  the  law  implies  a 
damage,  but  here  the  only  right  Is  given  by 
statute."  In  Hallway  Co.  t.  Barron,  stipra. 
the  subject  of  nominal  damages  Is  not  con- 
sidered fn  the  opinion,  but  prominence  ts  giv- 
en to  the  fact  that  damages  are  compensa- 
tory. Aa  damages  are  recoverable  only  by 
force  of  the  statute  and  as  compensation  for 
pecuniary  injuries,  there  is  no  ground  upon 
which  nominal  damages  can  rest  It  is  a 
forced  construction  of  the  statute  to  hold  that 
the  words,  in  section  2451,  "shall  be  liable 
to  an  action  for  damages,"  give  an  absolute 
right  to  recover  nominal  damages,  when  up- 
on trial  the  plaintiff  Is  unable  to  prove  any 
"pecuniary  injuries  resulting  from  such  death, 
to  the  widow  or  next  of  kin,"  as  required  by 
the  following  section.  Judgment  affirmed. 
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OITT  OF  BURLINGTON  t.  BURLINGTON 
TRACTION  CO.  et  al. 

(SnpniM  Ooart  of  Vennont  Chittenden. 
March  2S,  1S98.) 

Mdnicipal  Corporatioss— Controi.  ow  Strbets^ 
Btkebt  Railwato— CoNBTRrcTio:«  or  Statdtbs 
—  BrrsoT  of  Rbpbai.  —  Fhoubidihw  Bbvorb 
ComnsainNEHs. 

1.  y.  S.  1894,  c.  170,  proTid«B  (lectioQ  3636> 
that,  before  a  street-railway  corporation  ahall 
begin  the  coaetruction  of  such  railway  in  a 
street  in  anj  city,  snch  corporation  must  first 
obtain  the  permission  of  the  aldermen  of  the 
city,  and  (section  3937)  that,  if  such  corpora* 
tion  fails  to  agree  with  the  aldermen  as  to  the 
location,  manner  of  construction,  or  use  of  such 
railway,  either  party  may  apply  to  the  rail- 
road commiBBioneTB,  who,  after  due  notice  to 
the  parties,  shall  examine  the  premises,  hear 
the  parties,  and  decide  the  questions  presented 
to  them,  and  whose  decision  shall  be  final.  By 
Acts  1896.  No.  148,  i  53.  subd.  44,  it  is  provid- 
ed that  the  citjr  council  of  Burlingtoa  shall 
have  power  to  impose  and  enforce  the  terms 
on  which  any  street  railway  or  traction  com- 
pany may  use  or  occupy  any  street  in  snch 
city,  and  to  prohibit  auch  use  thereof  until 
Buch  terms  have  been  complied  with;  and  that, 
it  the  company  and  aach  dty  cannot  agree  on 
inch  tenns,  the  company  may  petition  the 
county  court,  which'  anall  thereupon  hear  the 
parties,  fix  such  terms  as  shall  be  reasonable, 
and  make  all  necessary  orders  for  carrying  its 
decision  into  effect,  add,  that  such  later  en- 
actment by  implication  repeals  the  chapter  re- 
ferred to  u  to  the  city  of  Burlington,  in  bo 
tmr  as  audi  chapter  relates  to  the  subject-mat- 
ter of  the  powers  thus  conferred  on  the  dty 
coundl. 

2.  An  application  to  the  railroad  commission- 
Ms  by  a  street-railway  corporation  for  permis- 
sion to  construct  and  operate  such  railway  in 
a  certain  city  was  not  'Spending"  at  the  time 
of  the  repeal  of  the  statute  under  which  such 
proceeding  was  brought,  within  the  meaning 
of  V.  S.  8S  28,  29,  saving  from  the  effect  of 
such  repeal  suits  and  proceedinics  in  civil  caus- 
es then  pending,  where  such  statute  was  re- 
pealed before  notice  of  such  application  had 
been  served. 

3.  The  worda  "suit"  and  *'dvil  cause."  as 
used  in  v.  8.  fij  28.  29.  relatiue  to  the  effect 
of  the  repeal  of  a  statute  on  actions  then  pend- 
ing, do  not  include  proceedings  before  a  board 
of  railroad  commissioners,  whose  functions  are 
merely  administrative  or  ministerial,  snd 
whose  decision  is  final. 

Petition  for  writ  of  prohibition  by  the  city 
of  Burlington  against  the  Burilngton  Traction 
Company  and  the  railroad  commissioners. 
Heard  on  pleadings  and  evidence.  Writ  grant- 
ed. 

J.  B.  Gnshman  and  W.  L.  Bnrnap,  for  peti- 
tioner. A  G.  Whlttimore  and  W.  P.  Dilling- 
ham, for  respondents. 

THOMPSON,  J.  ThiB  Is  a  petition  for  a 
writ  of  prohibition  commanding  the  board  of 
railroad  commissioners  and  the  Burlington 
Traction  Company  not  to  proceed  further  with 
the  application  of  the  Burlington  Traction 
Company,  filed  with  said  commissioners,  ask- 
ing for  permission  to  construct  and  operate 
a  street  railroad  in  the  city  of  Burlington,  in 
"the  lower  road,"  so  called,  from  a  point  in 
the  city  near  the  Wlaooski  Bridge,  thence 
BODthwesterly  to  the  termlnoa  of  Iti  present 


track,  near  Its  car  bam.  The  Bar! 
Traction  Company,  fromerly  the  Wino 
Burlington  Horse-Railroad  Company,  v 
ly  organized,  and  is  operating  an  i 
street  railroad  in  Winooski  and  the  > 
Burllngtcm  under  Its  charter  and  amen 
thereto  contained  in  Acts  1872,  No.  226 
1886.  No.  189;  Acts  1889,  Na  112;  an 
1896,  No.  222.  In  1894  all  street  ra 
were  made  subject  to  the  provisions  o 
c  170,  IS  3936-3940,  and  all  prorislons 
clal  acts  of  Incorporation  Inconsistent 
with  were  repealed.  The  respondent  tJ 
Ungton  Traction  Company  contends  t 
risdlctlon  is  conferred  upon  the  railros 
mlssloners  by  V.  8.  |  3937,  to  grant  t 
mission  for  which  It  asks.  Before  pre 
Ha  application  to  the  railroad  commiai 
it  filed  with  the  aldermen,  and  also  w 
clerk,  of  the  dty  of  Burlington,  the  ata 
required  by  V.  S.  8!  3935,  3936.  and  Uu 
men  refused  permission  to  build  and  • 
aach  street  railway  In  the  streets  an 
way  described  In  the  statement.  Afti 
refusal.  It  filed  Its  application  for  sa< 
mission  with  the  railroad  comml» 
March  11,  1897.  Notice  of  such  appi 
was  not  given  to  the  city  of  Burlington 
railroad  commissioners  until  August  ' 
when  notice  was  duly  served  on  It  bj 
This  application  Is  now  pendhig  bef< 
railroad  commissioners,  who  have  aj 
and  taken  Jurisdiction  In  the  premises 
The  complainant  contends  that  V.  S. 
does  not  confer  Jurisdiction  upon  sali 
mlssloners  to  grant  a  license  to  take  Its 
without  its  permission  for  railroad  pv 
If  this  section  does  not  confer  such  Ji 
tion.  It  is  not  claimed  that  It  exists, 
terms  of  Its  charter  (Acts  1872,  No.  2! 
the  Burilngton  Traction  Company  was 
ed  the  right  to  lay  and  use  the  track 
railroad  In  the  streets  and  highways 
city  of  Burlington  upon  such  terms  as 
rectors  and  the  city  council  might  a{ 
respect  thereto,  and,  in  case  auch  partie 
not  agree,  either  party  might  apply, 
written  notice  to  the  other,  to  the 
court  for  the  county  of  Chittenden  1 
appointment  of  commissioners,  and,  upc 
petition  being  filed,  and  reasonable  not 
Ing  given  to  the  other  party,  It  was 
the  duty  of  such  court  to  appoint  thret 
terested  persons,  who,  upon  reasonable 
should  hear  the  parties,  and  adjudge  i 
termlne  the  terms  upon  which  the  cc 
might  use  the  streets  and  highways 
city.  Such  award  was  to  be  In  writii 
was  to  be  returned  to  the  county  con 
there  recorded,  and  also  recorded  In  ti 
11c  records  of  the  city;  and  the  compan 
not  to  commence  laying  any  track  I 
streets  and  highways  until  It  had  cc 
with  such  award,  nor  except  In  con] 
thereto.  By  V.  S.  S  3936,  which  was  i 
in  1884,  It  Is  expressly  provided  that 
a  corporation  proposing  to  construct  a  i 
In  any  of  the  blghwaTi  «  streeta  bt  a 
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state  shall  begin  the  construction  of 
llway,  such  corporation  must  first  ob- 
e  permission  of  tbe  aldermen  of  the 
r  bnlldlng  and  operating  the  same. 
icUon  and  section  3937,  Id.,  must  be 

0  amend  No.  226.  St  1872.  and  to  re- 
mucta  thereof  as  la  Inconsistent  there- 
V.  8.  S  3037,  provides  that  If  a  corpo- 
)roposlng  to  construct  a  railway  In  the 
or  highways  of  a  city  falls  to  agree 
e  aldermen  of  the  city  "as  to  the  loca- 
anner  of  construction,  or  use  of  such 
',"  either  party  may  apply  to  the  rall- 
immlssloners,  who,  after  due  notice  to 
ties,  shall  examine  the  premises,  hear 
ties,  decide  the  questions  presented  to 
Lud  whose  decision  shall  be  final.  Up- 
sectlon,  as  before  stated,  the  respond- 
ly  In  support  of  their  contention  that 
Iroad  commissioners  hare  Jurisdiction. 
B  1890,  No.  148,  i  53,  subd.  44,  It  Is  pro- 
that  the  dty  council  of  the  city  of 
ton  shall  have  power  "to  fix,  demand, 

and  enforce  such  terms,  conditions 
gulatlons  for  the  nse  or  occupation 

street  or  highway  in  said  city  by 
eet  railroad,  traction  company,  •  •  • 
person  enjoying  the  privileges  or  ex- 
',  the  functions  of  any  such  company 
Jd,  as  shall  be  Just  and  reasonable,  In- 

any  snm  or  sums  of  money  to  be  paid 
city  for  the  use  of  any  street  or  hlgh- 

any  or  all  of  said  companies,  for  the 

1  of  laying,  maintaining  and  operating 
eet  railway  therein,  or  for  the  purpose 
iln  erecting  and  maintaining  any  poles, 
r  any  other  apparatus  In  or  under  the 
of  said  street;  and  to  prohibit  tbe  nse 

I  street  by  any  such  company  or  per- 
il snch  terms  bare  been  compiled  with. 
•  any  such  company  or  person  cannot 
rrlth  said  city  upon  snch  terms,  said 
ly  or  person  may  apply  by  petition  to 
mty  conrt  within  and  for  the  county 
tenden,  and  said  court  shall  thereupon, 
tearing  all  parties  Interested  therein, 
1  terms  aa  shall  be  Just  and  reasonable, 
Ike  all  necessary  orders  for  carrying 
sion  therein  Into  effect"  This  enact- 
y  implication  repeals  chapter  170,  T. 
o  the  city  of  Burlington,  In  so  far  as 
apter  relates  to  the  subject-matter  of 
rers  thus  conferred  upon  the  city  coun- 
DiU.  Mun.  Corp.  H  87,  88;  St  Johns- 
.  Thompson,  5»  Vt.  300,  9  Atl.  571; 
.  Smith,  63  Vt  208,  22  At].  604.  Tbe 
provided  by  the  city  charter  covers 
jject-matter  of  the  application  of  the 
;ton  Traction  Company,  now  pending 
the  railroad  commissioners,  and  must, 
re,  be  resorted  to,  even  though  proceed- 
ny  have  been  begun  under  the  provl- 
C  V.  S.  c.  170.  although  begun  prior  to 
e  when  the  city  charter  took  effect,  nn- 
•h  application  was  a  suit  or  civil  caose, 
the  meaning  of  V.  S.  IS  28,  20,  pending 
dme  Acts  1806,  No.  148,  took  effect  on 
It  Monday  of  April,  1807,  and  was 


thereby  saved  from  the  effect  of  such  repeal. 
South  CaroUna  v.  GaiUard,  101  U.  S.  43."^; 
Gumee  v.  Patrick  Co.,  137  U.  S.  141,  11  Sup. 
Ot.  84;  Grand  Tmuk  Ry.  Co.  of  Canada  t. 
County  Com'ra  of  Cumberland  Co.,  88  Me.  225. 
33  Atl.  988;  Webster  Co.  v.  County  Oom'rs,  63 
Me.  27.  If  the  railroad  commissioners  had  Ju- 
risdiction of  the  subject-matter  of  said  appli- 
cation at  the  time  It  was  filed  with  them 
(which  Is  not  decided),  and  said  application 
was  a  suit  or  dvll  cause,  within  the  meaning 
of  sections  28  and  29,  they  ceased  to  have  Ju- 
risdiction thereof  after  the  first  Monday  of 
April,  1897,  unless  it  was  then  pending  1>e- 
fore  them,  within  the  meaning  of  tbe  sections 
last  cited.  The  respondent  the  Buiiington  Trac- 
tion Company  contends  that  such  application 
was  such  a  suit  or  cIvU  cause,  and  that  it  was 
pending  at  the  time  this  act  took  effect  Tbe 
application  was  filed  with  tbe  railroad  com- 
missioners March  11,  1807,  but  notice  there- 
of was  not  served  upon  the  complainant  until 
August  7,  1897.  Were  said  railroad  commis- 
sioners to  be  held  to  be  a  tribunal  of  such  a 
character  that  a  proceeding  of  this  kind  t>e- 
fore  it  was  a  suit  or  civil  cause  within  the 
meaning  of  the  statute,  the  contention  of  the 
respondent  that  It  was  then  pending  cannot 
he  sustained.  Snch  proceeding  was  not  then 
pending,  within  the  meaning  of  the  statute, 
nntfi  the  application  had  been  legally  served 
upon  the  complainants,  and  the  railroad  com- 
missioners had  thereby  acquired  Jurisdiction 
over  both  parties.  It  has  been  held  that  the 
date  of  the  service  of  a  writ  Is  to  be  taken 
as  tbe  commencement  of  the  suit  for  most 
purposes,  except  for  interrupting  the  running 
of  the  statute  of  limitations.  Hall  v.  Pecks, 
10  Vt.  474;  McDanlels  v.  Reed,  17  Vt  678; 
Hawley  v.  Soper,  18  Vt.  320;  Stanley  v.  Tur- 
ner, 68  Vt  315,  35  Atl.  321;  Howard  v.  Bart- 
lett,  70  Vt.  314,  40  Atl.  825.  We  see  no  rea- 
son why  such  should  not  be  the  rule  in  re- 
spect to  a  proceeding  of  this  kind.  Hence, 
sections  28  and  29  did  not  prevent  the  repeal 
of  V.  S.  c.  170,  BO  far  aa  It  related  to  said 
application. 

But  there  is  another  and  more  decisive  rea- 
son why  this  contention  of  the  respondents 
cannot  be  sustained.  The  words  "suit"  and 
"civil  cause,"  as  used  in  sections  28  and  20, 
must  be  construed  to  Include  only  actions 
which  are  commenced  in  a  court  of  Justice,  or 
which  may  come  before  such  court  by  appeal 
from  the  decision  of  the  tribunal  before  which 
they  are  commenced,  and  such  other  proceed- 
ings as  are  required  to  t>e  commenced  before 
tribunals  not  courts,  aa  a  condition  precedent 
to  giving  courts  Jurisdiction  of  the  matter  In- 
volved in  such  proceedings.  These  words  do 
not  Include  proceedings  before  a  board  whose 
functions  are  merely  administrative  or  minis- 
terial, although  it  may  possess  so  much  of  the 
Judicial  function  as  may  be  involved  In  mak- 
ing Inquiry,  nor  before  a  Iward  whose  dect- 
ston  Is  final.  In  the  case  of  Dunn  v.  Town  of 
Pownal,  65  Vt  116,  26  AtL  484,  upon  which 
the  respondents  rely,  the  proceedhiga  begun-, 
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before  the  selectmen  were  tbe  basis  of  the 
fffoceedlngs  thm  peDdlng  In  the  county  court, 
and  that  ease  Is,  therefore.  Is  accord  with  the 
construction  now  glv«n  to  the  words  "laU" 
and  "cItU  canse."  It  therefore  tollowa  that 
the  appUcatikw,  of  the  Burlhistoa  Tractlw 
Oompany,  peaUng  befiore  the  nUlroad  com- 
misalonera,  ia  not  a  anlt  er  drll  caoa^  within 
the  meanlDg  ot  sections  28  and  29^ 

Holding  aa  we  do  In  respect  to  the  (jueetlona 
already  considered,  it  becooMe  onneceMUur 
to  consider  the  other  qncattons  pnmeated  by 
tite  briefs  of  the  reepectlTe  parties  and  dls- 
•cussed  by  them,  aa  the  petldoner  mast  pra- 
TalL  Judgment  that  a  writ  oC  prohibition 
aoe  agalnat  the  railroad  commlBslooers  and 
the  Borllngton  Tractltm  Company,  command- 
ing them  not  to  proceed  fnrther  with  the  ap- 
plication of  the  BwUngton  Traction  Cwnpany 
filed  with  said  commissioners  March  11,  1897, 
and  that  tbe  petitioner  tecorec  Ita  coats  of 
the  reapondeBt  the  Bnrltwgtcai  Traction  Cam- 


BILLINGS  T.  MBTROPOLITAK  LIFB 
INS.  GO. 

OSnprcma  Cawrt  of  VvemaaA.  Wndior. 
March  2Si  189&) 

Lm  ImvuKos  — W&KaATmss— HBAUra*— Bn* 
DBiraa— Wi-m  HBeifl— Triu— Di  BBCTIH 
Verdict— Aboomsst. 

1.  On  an  Issne  of  tbe  truth  of  inaured's  war- 
ranty that,  when  applfing  for  the  policy,  he 
-was  of  sound  health,  it  was  not  error  to  permit 
a.  witneoB,  after  deseribins  inaared's  physical 
Vpearance  at  that  time,  to  state  that  hie  ap- 
peared to  be  la  sonnd  health. 

2.  Trattmony  In  reference  to  statements  of 
.an  affidavit  made  by  a  witness  is  inadmissible 
-where  tbe  aflldaTit  itself  ia  inadmissible. 

3.  A  witness  cannot,  under  tbe  guise  of  re- 
freshing his  recollection  from  an  affldavit.  be 
permitted  to  testify  to  the  affldnvit's  coDteotH. 

\  4.  A  letter  trading  merely  to  impeach  a  dep- 
J-owitlon  is  admissible  for  that  purpose  without 
'  calling  deponent's  attention  to  it,  or  examining 
' '  him  relative  thereto. 

6.  Where  the  evidence  la  conflicting,  a  mo- 
^tion  to  direct  a  verdict  Is  properly  denied. 

4.  An  application  for  a  policy  warranted  that 
ilnsured  had  never  had  bronchitis,  but  stated 
idiat  he  had  had  measles.   He  had  been  treated 

a  bronchial  cold,  not  In  any  way  serloos, 
and  prior  thereto  had  bad  measles,  which  had 
developed  Into  bronchitis.  There  was  evidence 
tiiat  the  bronchitis  usually  accompanying  mea- 
«les,  and  for  which  insured  had  been  treated, 
was  different  from  the  malady  Itnown  by  that 
ttame  among  medical  men.  Bkd,  that  the  ques- 
tion of  the  truth  of  the  warranty  was  for  the 

A  warranty  that  Insured  had  given  the 
particulars  of  all  sickness  which  be  had  had 
since  childhood  is  not  untrue  because  of  a  fail- 
ure to  give  slight  and  transitory  Ills,  which 
did  not  affect  the  general  healthfulneas  of  tbe 
system. 

8.  An  application  for  a  policy  required  asanr- 
■ed  to  give  the  name  of  nia  family  pbyRiciiiu, 
(or  what  the  physician  had  treated  him,  and 
whether  he  had  consulted  any  other  physician; 
-the  answers  being  warranted  to  be  in  full.  In- 
sured stated  that  he  had  no  family  physician, 
and  gave  tbe  name  of  a  physlciatf  as  having 
treated  him.  He  had  otmsnlted  several  physi- 
-dana.  BtU,  that  the  fatf m  to  Mate  the  names 


of  the  other  nhyaidans  was  not  a  Ineach 
warranty,  since  aasured  had  the  ricbt  i 
strue  the  question  as  not  requiring  Um  t 
all  physicians  consulted  by  aim. 

9.  A  warranty  that  Insured  had  not  c 
ed  phyaiciaas  exo^t  aa  stated  la  not 
because  he  did,  in  fact,  consnit  other 
dans  in  respect  to  matters  other  than  fa 
lllneas.  and  not  material  to  the  risk. 
10.  Prejudice  through  Unproper  argmn 
counsel  la  cured  by  the  conrt  a  inatnictl 
jonr  to  disregard  the  language  used,  am 
sen  anhsequently  wtthdrawmg  It 

Bxceptlons  from  Windsor  conntj 
Start,  Jndge. 

Assumpsit  by  Louise  B.  W.  BHUngs  i 
the  Metropolitan  Life  Insurance  Coi 
Plea,  not  gunty,  and  notice.  Verdli 
Judgment  for  plalntitt  and  defendant  i 
ed.  Judgment  afHrmed. 

Butler  A,  Maloney  and  W.  W.  Sttcka 
plaintiff.  John  De  Witt  Pelts  and  DUlii 
Huae  St  Howland.  for  defmdant 

THOMPSON,  J.  1.  Tbe  plalntilT  tc 
without  objectbw,  that  her  husband, 
iored,  was  In  soond  health  at  tbe  ti 
took  oat  the  policy  of  life  lasuraiMe  b 
tiOB.  Thereupon  coimael  for  the  d«f 
interrupted  tbe  witness,  and  Insisted  tl 
could  only  testify  to  "his  appearai 
health."  Tbe  witness  was  then  asl 
describe  the  physical  aH>eBranee  of 
sured  in  May,  1804,  stating  ererythli 
could  recollect,  and  replied,  tn  aabstanc 
he  was  in  sound  health,  and  that  she  i 
know  of  anything  eke  she  could  say;  i 
appeared  to  be  tai  aoond  heaJth.  Afl 
answer  waa  gtvea,  the  defendant  too 
was  allowed,  an  exception  to  the  expi 
"Bound  health."  used  therein.  This  i 
more  than  saying  tiiat  be  aMwared  pe 
well,  and  most  have  been  so  ondcnti 
the  court  and  Jury.  This  was  pema 
This  exception  cannot  be  miatalned.  ] 
T.  Smythe,  57  Vt  520;  1  OieenL  Br 
Ed.)  {  440a;  Bawla  t.  Inraranoe  Col, 
T.  282. 

2.  It  waa  not  error  to  exclude  the  ans< 
questions  5  to  12  and  14  to  17  in  the 
tion  of  Dr.  Constana,  Introduced  In  ei 
by  the  defendant,  as  they  related  to  hli 
ments  In  an  affidavit  made  by  him  1 
defendant  and  which  was  not  admlM 
evidence  agalnat  the  plaintiff.  The  d« 
waa  permitted  to  refresh  his  menu 
examining  tbe  affidavit  While  this  ma 
been  permissible,  it  did  oot  give  the  < 
ant  the  right  to  Inject  the  affidavit  li 
deposition  under  tbe  golse  of  refresh! 
depon^t's  recollection. 

8.  The  deposition  of  Dr.  A.  V.  Lyc 
introduced  In  evidence  by  tte  defoida 
her  rebuttal,  the  plaintiff,  snbject  to 
fendant's  exception,  was  permitted  t 
In  evidence  a  letter  written  and  sigi 
this  deponent  which  tended  to  contrac 
testimony  In  respect  to  material  matt* 
la  now  urged  by  tbe  defradaot  that  tli 
nam,  becaaae  tlw  dv<»entfi  attiantk 


Digitized  by 


Google 


BILLINGS  Y.  METBOPOLITAN  LIFE  INS.  CO. 


517 


caDed  to  the  letter,  although  he  mm 
i-examlned  on  other  points  by  the  plaJn- 

It  18  weU  settled  In  this  state  that  a 
ess  whose  testimony  la  gtven  on  trial  by 
«Itton  may  be  Impeached  by  proof  of 
irattons  made  by  him  Incoiwtstent  with 
estlmony,  without  first  calling  bis  atten- 
to  them.  Downer  v.  Norton,  19  Vt  338; 
[nson  T.  Hutchlnion.  81  Tt  443.  This 
r,  howera,  had  no  probative  force  for 
!r  party,  except  as  Impeaching  the  credl- 
7  of  the  witness  Lyrau  Hence  tbte  ex- 
Ion  Is  not  well  taken. 
The  defendant  contends  that  its  motion 
Irect  a  verdict  should  have  prevailed  on 
STOQDd  that  the  Insured  was  not  In  sound 
th  at  the  date  of  the  policy,  and  the  con- 
n  of  the  policy  In  this  respect  was  broken, 
the  policy  was  for  that  reason  void.  The 
7,  among  other  conditions,  provided  that 
bllgatlon  was  assumed  by  the  defendant 
(r  it  UDlesa  upon  its  date  the  Insured  was 
rand  health.  It  did  not  appear  by  un- 
radlcted  evidence  that  the  Insured  was 
!n  sound  health  at  the  date  of  the  policy, 
evidence  on  behalf  of  the  i^alntlft  tended 
rove  that  he  was  in  sound  health  at  that 
.  If  it  can  be  said  tbnt  the  evidence  of 
Constans  supported  the  contention  of  the 
ndant,  which  Is  a  construction  of  It  most 
rable  to  the  defendant,  an  Issue  of  fact 
raised  which  was  for  the  Jury  to  deter- 
i.   Grattan  r.  Insurance  Co.,  82  N.  Y. 

No  question  Is  made  but  that  ttils  issue 
submitted  to  the  jury  under  proper  in- 
;tloiffi  by  the  trial  court,  and  the  jury 
d  by  special,  verdict  that  the  Insured 
Id  sound  healtti  at  the  date  of  the  policy, 
motion  of  the  defendant  was  properly  de- 

By  the  terms  of  the  application  signed  by 
;)laiiitlff  and  her  husband,  the  Insured,  It 
agreed  and  warranted  by  them  that  the 
rers  and  statements  contained  therein, 
those  made  to  the  medical  Mcamlner, 
Id  be  the  basis  and  become  part  of  the 
ract  of  Insurance;  that  they  were  full 
true,  and  ttat  any  untrue  answers,  any 
resslon  or  concealment  of  facts  In  any  of 
answers,  should  render  the  policy  null 
void.  On  trial,  fbe  defendant  disavowed 
dahn  on  Its  part  to  defeat  the  policy  on 
ground  of  fraud,  and  in  respect  to  mat- 
In  the  application  which  it  claimed  to  be 
ae  relied  upon  said  warranty  therein  con- 
(d.  The  application  contahaed,  among 
TB,  the  following  questions  and  answers: 
Have  yon  ever  had  bronchitis?  Answer. 

"Q.  8.  Give  full  particulars  of  any  IH- 
you  may  have  had  since  childhood,  and 
K  of  medical  attendant  or  attendants.  A. 
lies,  8  years  ago.  Dr.  Fox."  "Q.  6A. 
le  and  residence  of  your  usual  medical  at- 
snt  A.  Have  none.  B.  When  and  for 
t  have  his  services  been  required?  A. 

*  Q.  7.  Have  yon  consulted  any  other 
idan?  If  BO,  when,  and  for  what?  A.* 
No.  ft."   Tta  defendant  claimed  In  its 


pleadings  and  upon  trial  that  before  the  ap- 
plication the  Insured  bad  bad  bron<diItls,  and 
illnesses  other  tban  measles,  and  that  he  had 
consulted  and  been  treated  by  physicians  oth- 
er than  Dr.  Fox,  and  tSiat  the  answers  to  the 
question  respecting  bconchltlB  and  to  ques- 
tions 8,  6,  and  7  were  untrue,  and  on  this 
ground  also  moved  the  court  below  to  direct 
a  verdict  for  It,  and  excepted  to  the  denial  of 
this  motion,  nie  date  of  Hie  application  was 
May  IS,  1894,  and  the  date  of  the  policy  was 
May  81. 1894.  The  testimony  of  Dr.  Ooustans 
traded  to  show  that  he,  at  his  office,  prescrib- 
ed for  the  Insured  In  May,  1893,  for  "gastric 
trouble  (acute  gastritis),"  and  In  November,. 
1893,  "for  bronchial  cold  (acute  bronchial 
trouble  at  that  thne;  aaUght  cold)";  that  the 
gastric  trouble  In  May,  1893,  was  not  of  a 
serious  nature,  but  only  a  alight  In^sposltion; 
that  the  term  "acute  bronchitis''  means  an 
ordinary  c<M  in  the  chest,  and  tliat  the  bron- 
chial cold  for  whidi  he  prescribed  for  the  In- 
sured in  November,  1898,  was  an  ordinary 
cold,  not  of  a  serloQS  nature,  and  such  as  a 
person  might  ordinarily  have,  and  get  rid  of 
easily.  The  testimony  of  Dr.  A.  V.  Lyon,  In- 
troduced by  the  defendant,  tended  to  show 
that  In  May  and  June,  1892,  he  treated  the 
insured  for  a  grip  cold  and  its  results,  and 
In.  August,  1892,  for  a  cold  with  hoarseness, 
but  that  he  was  not  sick  In  bed  at  any  of  the 
dates  menttohed.  The  testimony  of  Dr.  Fox, 
a  witness  produced  by  the  defendant,  tended 
to  prove  that  be  attended  the  insured  ht.  June 
and  July,  1886,  when  he  found  him  suffering 
from  measles,  which  bad  developed  an  acute 
bronchitis;  and  that  acute  bronchitis,  more 
or  less  pronounced,  usually  accompanies  the 
measles.  The  testUnopy  of  Mary  A.  BllUngs, 
a  witness  introduced  by  the  plaintiff,  tended 
to  show  that  when  a  boy  between  14  and  15 
years  old,  and  living  at  home,  and  prior  tO' 
May,  1894,  the  Insured  was  sick  a  few  days, 
but  sick  in  bed  only  the  first  day,  and  during 
this  sickness  was  visited  once  or  twice  by  a 
Dr.  Crowley.  This  Is  substantially  the  evi- 
dence on  which  defendant  relies  in  support  of 
this  motion.  The  evidence  on  the  part  of  the 
plaintiff  tended  to  prove  that  It  was  a  mis- 
nomer to  call  an  ordinary  cold,  or  a  grip  cold, 
or  the  so-called  acute  bronchitis  said  to  ac- 
company measles,  bronchitis;  that  bronchitis, 
as  known  to  the  medical  profession,  was  a 
different  disease  from  any  of  the  aliments  for 
which  Drs.  Oonstans,  Lyons,  and  Fox  claimed 
to  have  treated  the  Insured;  that  tAe  acute 
bronchitis  described  by  Dr.  Fox  was  a  part 
of  the  measles,  and  an  ordinary  accompani- 
ment thereof;  tbat,  with  the  exception  of  the 
measles,  the  ailments  for  which  It  was  claim- 
ed the  insured  had  been  treated  prior  to  the 
date  of  the  policy  were  not  diseases  nor  Ill- 
ness. This  clearly  raised  the  Issue  of  fact 
whether  the  Insured,  at  the  date  of  bis  appli- 
cation, had  bronchitis  or  not  This  issue  wa» 
properly  submitted  to  the  Jury,  which  found 
against  the  defendant.  A  mere  temporary  in- 
dlBpottion,  not  serloin  In  ita  nature,  such  aa- 
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Indicated  by  tbe  evidence  on  the  pftrt  ot  tbe 
defendant  other  than  meaaleB,  cannot  tw  con- 
sidered an  illness,  and  the  mere  calling  Into  a 
doctOT'a  office  for  some  medicine  to  relieve 
audi  temporary  Indisposition,  or  tbe  calling  at 
the  borne  of  the  Insured  br  .the  doctor  for  tbe 
same  purpose,  cannot  be  considered  an  attend- 
ance by  a  phTslcIan,  nor  a  consultation  of  a 
physician,  within  the  meaning  ot  questions  3 
and  7.  "UlnesB,"  aa  used,  means  a  disease  or 
ailment  of  such  a  character  as  to  affect  tbe 
general  soundness  and  healtbtnlnesa  of  the 
system  seriously,  and  not  a  mere  temporary 
Indisposition,  wUch  does  not  tend  to  under- 
mine and  weaken  the  constitution  of  the  In- 
sured. The  evidence  tended  to  show  that 
"acute  gastritis'*  might  mean  "bellyache," 
caused  by  slight  Indigestion,  resulting  from 
overeating,  and  was  of  short  duration,  and 
In  no  sense  dangerous.  It  would  be  absurd 
to  suppose  that,  to  properly  answer  question 
3  wltblD  the  true  Intent  of  the  inquiry,  the 
Insured  must  enumerate  this  and  all  tbe  other 
aches  and  lUs,  however  slight,  transitory,  and 
harmless,  which  he  had  had  from  his  child- 
hood to  the  date  of  the  application.  Clearly, 
such  was  not  the  scope  of  the  Inquiry.  Brown 
V.  Insurance  Co.,  66  Mich.  306,  32  N.  W.  610; 
Morrison  v.  Insurance  Co.,  59  Wis.  162,  18  N. 
W.  13;  3  Joyce,  Ina  I  2004.  The  Uisured,  In 
answer  to  question  6,  calling  for  the  name 
and  residence  of  his  usual  medical  attendant, 
replied  that  be  hod  none.  Then  followed  the 
queatlcm,  "When  and  for  what  have  his  serv- 
ices been  required?"  to  which  no  answer  was 
given.  Then  immediately  follows  question  7: 
"Have  you  consulted  any. other  physician? 
If  BO,  when,  and  for  what?"  This  question 
standing  thus,  may  mean  consulted  any  phy- 
sician other  than  the  Insured's  usual  medical 
attendant,  and  be  bad  a  right  to  so  under- 
stand and  construe  It,  as  undoubtedly  he  did. 
Hence  his  answer,  by  referring  to  question 
and  answer  3.  was  true,  as  Dr.  Fox  was  a 
physician  other  than  his  usual  medical  attend- 
ant In  Dllteber  v.  Insurance  Co.,  69  N.  Y. 
256,  the  application  for  Insurance  contained 
the  following  qaestlons  and  answers:  "Q. 
Has  the  party  had,  during  tbe  last  ten  years, 
any  sickness  or  disease?  If  so,  state  particu- 
lars, and  the  name  of  the  physician  or  physi- 
cians who  prescribed,  or  who  were  consulted. 
A.  Nine  years  ago  bad  an  attack  of  typboid 
fever.  Q.  Have  you  employed  or  consulted 
any  physicians  for  yourself  or  your  family? 
If  so,  give  name  or  names  and  -residence.  A, 
Dr.  Paine,  Putnam,  Conn.,  nine  years  ago.  He 
is  now  dead."  It  was  proved  beyond  question 
that  In  August,  18C6,  at  Blnghampton,  the  in- 
sured had  an  attack  of  spitting  blood,  and 
that  a  doctor  was  called,  and  visited  and  pre- 
scribed for  him  twice.  The  evidence  also 
tended  to  show  that  a  Dr.  Clark  attended  and 
prescribed  for  the  assured  at  Niagara  Falls 
dally  from  June  16  to  July  3,  1867.  The  ac- 
tion was  defended  on  the  grounds  of  breach 
ot  warranty,  and  fraud  In  tbe  representations 
contained  in  the  application  upon  which  the 


policy  was  issued.  In  disposing  of  this 
of  the  case  tbe  court  aald:  "Upon  th 
dence,  can  It  be  held  aa  a  matto-  of  la' 
there  was  a  teeach  of  warranty  In  f 
•wers  in  reference  to  tbe  pbystcIaaaT  1 
Bwers  were  literally  true.  Dr.  Pair 
been  hla  physician  about  tbe  time  men 
In  a  serious  and  protracted  lUneis,  a 
was  dead.  It  was  not  said  that  he  tu 
no  other  physician,  and.  if  a  fuller  anc 
precise  answer  was  desired,  the  def< 
shoold  have  exacted  it  It  was  full  an 
ptete  so  far  as  it  went  Fitch  t.  Ins 
Co.,  50  N.  T.  S67,  B78;  Bdlngton  v.  Inai 
Co.,  67  N.  T.  189.  If  a  qufvtkm  Is  n 
swered,  there  Is  no  wananty  that  tt 
nothing  to  answer.  Liberty  Hall  Ai 
Housatonlc  Mut  Fire  Ins.  Co.,  7  Gra; 
And  so,  in  case  of  a  partial  answer,  tb 
ranty  cannot  be  extended  beyond  tbe  a 
Fraud  may  be  predicated  upon  the  si 
slon  of  truth,  but  breach  of  warranty  m 
based  upon  tbe  affirmation  of  somethli 
true.  Here  there  was  no  warranty  tb 
answer  stated  the  names  of  all  the  phy 
whom  he  had  employed  or  consulted  i 
time.  It  is  true  that  In  the  agreeme 
oexed  to  the  application  It  Is  said  that  1 
swers  are  warranted  'to  be  fulL*  Bui 
was  Intended  by  these  words,  and  wb 
the  assured  a  right  to  suppose  was  : 
ed  by  them?  Was  It  Intended  that  t 
sured  should  lose  tbe  benefit  of  bis 
after  parting  with  his  money.  If  he 
ted.  Innocently  or  Inadvertently,  to  gl 
name  of  every  physician  who  at  an] 
had  been  employed  for  himself  or  for  hi 
lly  In  any  Illness,  however  temporary 
fling?  The  circumstances  under  wbli 
words  were  used  forbid  such  a  constr 
The  assured  bad  answered  many  qui 
calling  for  minute  information  upon 
subjects,  and  for  the  substantial  truth 
answers  he  was  responsible.  The  othei 
to  be  provided  against  was  the  suppres! 
the  truth;  and  hence  in  the  agreemeni 
is  a  warranty  that  the  answers  are  fu 
that  no  material  circumstance  has  beei 
cealed  or  withheld.'  Taking  all  tbe  lai 
used,  the  meaning  was  that  the  answen 
true,  and  that  they  were  full  In  the 
that  the  assured  had  not  Intentlonall; 
cealed  or  withheld  any  material  fact 
cumst&nce.  The  assured  could  not  ha 
derstood  from  all  the  language  used  t 
be  answered  honestly  all  the  questions 
him,  be  was  to  lose  the  benefit  of  bis 
in  case  he  omitted  some  fact  requl: 
make  any  one  of  the  numerous  answei 
because  bis  attention  was  not  parti( 
called  to  It,  or  because  it  bad  escaped 
tentiott  or  memory,  or  because  he  d 
deem  It  material  to  a  full  answer.  W 
ties  In  policies  of  Insurance  are  strlctl 
strued.  They  will  not  be  extended  to  1 
anything  not  necessarily  Implied  In 
'terms.  Loud  v.  Insurance  Co.,  2  Graj 
Campbdl  t.  Inraianoe  COb*  88  Masi 
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a  T.  Bruce,  3  Dong.  2ia  •  •  •  Oondl- 
■  and  proTlsoB  must  be  strictly  conetnied 
Inst  tbe  Insurers,  because  they  have  for 
r  object  to  limit  tbe  scope  and  defeat  the 
>ose  of  the  principal  contract;  and,  as  tbe 
xer  pr^mres  the  contract,  and  famishes 
language  used,  any  ambiguity  In  the  con- 
t  must  be  talien  most  strongly  against 
Fowkes  r.  Association,  3  Best  ft  8. 
"  See  Higgins  Insurance  Co.,  74  N.  Y. 
insnrance  Co.  t.  Baddln.  120  U.  S.  183.  7 
.  Ct  600.  This  Is  a  correct  statement  of 
law  applicable  to  the  case  at  bar,  and 
tclally  so  In  view  of  the  fact  that  the  de- 
le  is  based  solely  on  the  ground  of  a 
ich  of  warranty.  The  trial  court  could 
hold,  as  a  matter  of  law,  that  the  Insured 
consulted  physicians  other  than  Dr.  Fox, 
properly  submitted  to  the  jury  the  ques- 
whether  be  had  done  so,  presumably  un- 
suitable InstmctlonB  In  regard  to  what 
lid  constitute  a  breach  of  the  warranty 
:  the  answers  were  full  and  true,  within 
meaning  of  the  policy.  On  this  question 
Jury  found  in  favor  of  the  plaintiff. 
In  char^g  the  jvry  the  court,  among 
T  things,  said:  "I  instruct  you  that  if, 
:n  he  consulted  physicians,— if  you  find  he 
—be  was  not  suCTenng  from  any  disease, 
bat  he  did  not  consult  them  for  a  disease, 
I  bis  answers  to  the  Interrogatories  I  have 
1  (interrogatories  3,  6,  and  7]  would  not 
ler  the  policy  void,  and  tbe  plaintiff  would 
entitled  to  recover,  notwithstanding  he 
lulted  these  physicians,  provided  she  has 
tdlshed  her  right  of  recovery  In  other  re- 
its;"  to  which  tbe  defendant  excepted, 
charge  was  correct  Hie  question  called 
'  for  consultation  of  physicians  In  respect 
latters  material  to  the  risk  of  insuring  tbe 
of  the  Insured.  If  he  had  consulted  them 
D  matters  other  than  disease  or  lUnesa  of 
sdf,  as  we  have  defined  Uiem,  it  was  Im- 
erliU. 

It  Is  not  necessary  to  pass  i^on  the  ques- 
wbetber  the  evidence  was  snch  as  to  jns- 
the  language  ot  plaintiff's  counsel  used 
irgument,  to  which  the  defendant  excepts 
The  trial  cotirt  held  It  to  be  improper, 
Instructed  the  Jury  not  to  consider  It,  and 
lael  thereupon  withdrew  IL   Tbe  actka 
I  taken  by  the  trial  conrt  was  proper,  and 
ire  satlsfled  diat  what  occurred  cured  any 
n  fbat  could  have  happened  to  the  de- 
tant  ttom  the  remazk  to  which  exception 
taken. 

Tbe  motion  to  set  aside  tbe  general  ver^ 
and  tbe  vpeclal  verdicts  fnmi  2  to  8,  In- 
Ive,  was  rights  denied.    The  evidence 
led  to  support  the  general  verdict.  13iese 
dal  verdicts  were  submitted  to  the  Jury 
lout  objection  or  exception  by  the  defend- 
Tbe  burden  was  upon  It  to  establish  the 
Ity  of  any  answer  of  tbe  insured,  and  the 
b  of  any  fact,  which  would  constitute  a 
uA  ot  tbe  warranty  up(ni  which  it  relied 
tfense.  Qolltlnan  v.  Insurance  Co.,  68  Tt 
38  AtL  81S.  If  the  Jury  did  not  believe 


tbe  evidence  introduced  by  tke  defendant 
bearing  upon  tbe  issues  presented  by  tbeae 
special  verdicts,  or  found  that  there  was  not  a 
fair  balance  of  evidence  In  Its  favor  bi  that 
behalf,  tbe  Jury  were  Justified  In  returning 
these  special  verdicts  as  they  did.  The  Jury 
ma^  have  pvajfetty  returned  Uiem  npm  either 
or  both  these  gioundiL  Judgment  afflmted. 


CUNNINGHAM  T.  DIXON.t 

(Superior  Court  of  Delaware.  Newcastie. 
Nov.  T^nm,  1803.) 

PAHiSfr— CoirsTiTDTioirAL  III,*-— Tssran  Rienis 

—CSBTIORARI— RSCORD— KSVIBW. 

L  Where  several  Joint  debtors  are  joined  In 
an  action,  judgmeDt  may  be  mdered  against 
those  seirea  with  process. 

2. 18  Laws,  e.  32,  prorldlng  that  judgments 
of  justices  of  the  peace  of  Newcastle  connty 
shall  not  be  reversed  or  avoided  for  failure  of 
the  record  to  show  the  residence  of  the  par- 
ties, does  not  impair  vested  rights  because  of 
Its  application  to  judgments  to  review  which 
certiorari  was  pending  at  the  time  of  Its  enact- 
ment 

3.  On  certiorari,  oalj  such  questions  will  be 
reviewed  as  are  raised  by  the  exceptions. 
Cnllen,  J.,  dissenting. 

Action  by  John  Dixon  against  Bsthw  Cun- 
ningham, From  a  Judgment  for  plalntlflV  de- 
fendant brings  certiorari.  Affirmed. 

Mr.  Ward,  tor  plaintiff.  Mr.  Nields,  for  de- 
fendant 

LORB,  C.  J.  The  first  and  second  excep- 
tions are  that  the  Judgment  was  rendered  by 
the  Justice  against  one  of  two  defendants, 
jointly  sued,  upon  a  Joint  cause  of  action. 
The  record  shows  that  Esther  Cunningham, 
the  defendant  and  William  Cunningham,  were 
both  joined  In  the  action,  but  service  was  had 
only  upon  Bsther,  and  judgment  was  render- 
ed against  her.  It  Is  setUed  In  this  state  that 
where  all  the  Joint  debtors  are  Joined  in  the 
action.  Judgment  may  be  rendered  against 
such  of  them  as  may  be  served  with  process 
and  are  in  court  Jackson  v.  Hedges,  4  Har. 
(Del.)  96;  Reybold  v.  Farker,  6  Houst  644. 
In  tbe  latter  case,  the  opinion  of  Houston,  J., 
reviews  tbe  law  and  practice  on  the  subject 
These  exceptions  must  therefore  fall. 

Tbe  third  and  fourth  exceptions  set  forth 
that  the  record  does  not  show  that  the  plain- 
tiff was  a  bona  Ode  resident  of  the  hundred 
where  the  justice  of  the  peace  resided,  nor 
that  the  defendants,  or  either  of  them,  resided 
In  the  same  hundred  with  the  Justice  or  in  the 
adjoining  hundred. 

The  act  of  assembly  of  April  8,  1881  (chap- 
ter 840,  16  Laws  Del.),  provides  as  follows: 

"Sec.  2.  That  from  and  after  the  passage 
of  this  act  the  jurisdiction  of  the  several  jus- 
tices of  the  peace  now  appointed  or  hereafter 
to  be  appointed  in  and  for  NewcasUe  county, 
shall  extend  only  to  the  hundred  for  which 
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tbef  trere  ^pofnted  and  In  whldi  tbey  reside, 
and  to  the  adjofnlng  bnndieds,  and  no  actlim 
shall  be  brought  of  maintained  l>efw«  any 
JuBttee  of  the  peace  M^polnted  for  or  resldtng 
In  any  hondred  In  Newcastle  ooonty,  against 
any  person  who  does  not  reside  wlthtn  the 
same  hundred  ot  the  said  Justice  ct  the  peace, 
or  within  a  hundred  Immediate  adjoining." 

Section  S  provides  that  every  "Judgment 
rendered  by  a  Justice  of  the  peace  In  Newcas- 
tle county  in  dvll  causes,  contrary  to  this  act 
shall  be  void,**  and  subjects  tin  constable  who 
shall  serve  any  process  In  any  such  case  to  a 
fine  of  $100. 

Section  4  makes  any  Jnstlce  of  tiie  peace 
who  shall  willfully  and  knowingly  Issue  any 
process,  In  any  audi  case,  guilty  of  a  misde- 
meanor, and  liable,  on  conviction,  to  a  fine  of 
from  $50  to  $100.  Bach  conviction  ahaU  also 
"work  a  forfelUire  of  his  oflloe." 

Under  this  law  this  coort  baa  uniformly  re- 
versed the  Judgments  ot  Justices  of  the  peace. 
In  certiorari  cases,  where  the  record  did  not 
set  out  the  residence  of  tiie  parties,  and  carry 
vipon  Its  face  the  evidence  of  Jurisdlctlonr- 
no^  we  appr«Aiend,  because  the  judgment  waa 
invaHd  for  want  of  lurls^ctlim,  but  because 
the  facts  ihowlng  Jurisdiction  were  not  exhib- 
ited or  set  forth  on  the  record.  By  the  act  of 
Apra  20,  1887  08  Lawa  Dca.  c.  S2),  the  kgia- 
lature  amended  the  act  of  April  8, 1881  (diap- 
ter  340)  and  expressly  provided  *that  no  Judg- 
ment in  a  civil  suit  rendered  before  the  Jua- 
t  k-e  of  the  peace  in  and  for  Newcastle  county 
tifter  the  passage  of  the  said  act  and  prior  to 
the  passage  of  this  amended  act  shall  hereaft- 
er be  reversed  or  invalidated  on  account  of 
one -record  of  such  Judgment  falling  to  exhib- 
it the  residence  ot  the  parties  thereof."  The 
latter  act  la  InartlflclaUy  drawn,  but  Is  not 
ambiguous  or  uncertain,  and  expressly  aaiya 
that  no  Judgment  rendered  between  April  8, 
1881,  and  April  2a  18S7,  "shaU  herei^tor  be 
reversed  or  invalidated  for  failure  to  exhibit 
the  residence  of  the  parties  thereof."  In  the 
case  at  bar.  Judgment  was  rendered  October 
31,  1885.  The  certiorari  Issued  July  6.  18SQ. 
The  exceptions  were  filed  November  25.  18S8. 
The  Judgment  waa  therefore  rendered  be- 
tween April  8,  1881,  and  April  20,  18S7,  and 
the  certiorari  was  pending  when  the  act  of 
April  20. 1887,  was  passed.  The  case  is  there- 
fore clearly  wlthtn  the  terms  of  the  amend- 
ment of  1887.  The  court  la  at  a  loss  to  sea 
what  right  it  has  to  disobey  the  express  man- 
date of  this  law,  and  nullify  its  provisions. 
The  argument  at  couns^  on  this  point  was 
very  meager,  and  the  court  is  left  to  deter- 
mine the  law  without  assistance  from  that 
source.  It  will  not  be  questioned,  we  think, 
that  the  legislature  baa  the  right  to  say  what 
docket  entries  shall  be  necessary  on  the  rec- 
ords of  a  Justice  of  the  peace  in  any  action. 
If  so,  It  necessarily  follows  that  it  has  the 
power  to  say  what  shall  be  the  effect  of  mak- 
ing, or  the  failure  to  make,  such  entries.  This 
Is  aU  that  the  act  of  1887  does.  It  Is  not  a 
question  of  Jurisdiction,  but  of  the  evidence 


of  the  Jurisdiction  diown  iqwn  tiie  docket  of 
the  Justice.  Jorlsdlctlon  Is  absolutely  Inde- 
pendoit  of  docket  entries.  It  la  given  by  the 
statute  of  the  state.  No  docket  entriea  can 
give  Jurisdiction  or  take  away  Jurisdiction 
from  a  Justice  of  the  peace.  Jnriadlction  is 
a  substantive  fact,  and  docket  entries  are  only 
evidence  of  that  fact  Where  courts  are  con- 
fined to  the  records,  as  in  ceitioraries,  and  the 
evidence  of  Jurisdicti<m  is  not  qwead  upon  tiie 
record,  the  judgment  wlU  be  reversed,  not  tor 
want  of  Jurisdiction,  but  for  the  want  of  the 
evidence  of  such  jtirlsdlctton.  Where  the 
court,  however,  permits  Itself  to  go  outside 
of  the  record,  and  finds  as  a  £act  Out  tiie 
court  below  had  Jorisdlctlon,  even  though  It 
was  not  set  forth  on  the  record.  It  would  not 
reverse  such  judgment  Should  tt  ao  rerwse, 
It  would  result  In  the  absurdity  ot  reraring 
a  Judgment  for  want  of  Jurisdiction  bt  the 
court  below,  when  the  evidence  showed  that 
Jurisdiction  actoaDy  exlst»L  It  must  tben- 
tore  be  i^^annt  that  the  question  we  are 
caned  to  pass  upon  does  not  touch  Jurisdic- 
tion, or  upon  the  validity  of  any  contract,  but 
Is  Mmply  as  to  a  matter  of  evidence,  which  Is 
to  govem  tlie  appellate  court  when  called  tip- 
on  to  review  tb»  Judgment  of  the  court  below. 
The  fact  that  this  was  Us  pendens  at  the  time 
of  the  passage  of  the  act  of  April  20,  1887, 
does  not  alter  the  case.  Oooley,  Const  Um. 
381,  Bays:  "Hie  bringing  ot  a  suit  vests  In  a 
party  no  right  to  a  particular  dedahni,  nor 
does  the  pendency  of  an  appeal  or  of  a  writ 
of  error;  for  his  case  must  be  determbied  on 
the  law  aa  It  stands.— not  when  the  suit  was 
brought  or  the  appral  taken,  but  when  the 
decree  or  judgment  in  the  pending  suit  la  roi- 
dered.**  TWs  doctrine  la,  In  our  Judgment, 
the  same  aa  that  broadly  laid  down  In  Cook 
V.  Gray.  2  Houst  455,  and  affirmed  by  the 
court  of  errors  and  appeals  In  Gray  v.  Cook, 
S  Houst  49.  nils  was  one  of  the  most  Intei^ 
esting  cases  ever  tried  in  this  state.  It  was 
thoroughly  argued  by  able  counsel  both  In  the 
court  below  and  above,  and  was  passed  upon 
by  aa  able  judges  aa  ever  sat  to  our  courts. 
It  Is  quite  In  line  with  all  tiie  authoritleB 
have  consulted,  and  Is  baaed  on  established 
prindple.  Indeed,  we  have  found  no  tvell- 
consldered  case  to  tiie  contrary.  It  might  be 
said,  In  passing,  that  this  view  of  the  law 
works  no  hai^shlp  in  the  case  at  bar.  If  the 
jnstlce  had  Jurisdiction  to  fact  although  It 
ma'y  not  be  disclosed  on  the.  face  of  the  rec- 
ord, It  is  Just  that  the  judgmoit  should  stand 
and  be  enforced.  If.  on  the  otiier  hand,  he 
had  not  jurisdiction  to  fact,  tbea  by  the  terms 
of  the  act  of  April  8^  1881.  and  which  are 
not  disturbed  by  the  amendment  of  1887.  the 
Judgment  is  void.  Ita  enforcement  may  be 
restrained.  Tbe  constable  who  served  the 
writ  Is  subject  to  a  flue  of  $100;  the  Justice 
who  Issued  the  writ  to  a  fine  of  not  ssceedtog 
$100  (the  crime  of  misdemeanor)  and  forfei- 
ture of  his  office  In  case  of  eonvlcti«i.  The 
defendant  therefore  has  ample  and  drastic 
remedies.  We  thiiUt,  therefore,  this  Judgment 
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be  affirmed.  No  wnnd  reasons  hare 
^ven  to  uB,  and  we  hare  been  unable 

any,  which  would  jnsttfy  the  court  in 
irdlng  the  express  lan^age  of  the  act 
Q  20,  1887,  which  says,  "The  judgment 
ot  be  rerersed  or  InTalldated." 
pinion  Is  expressed  as  to  the  constltn- 
ty  of  the  act  of  April  8,  1881,  Umiting 
risdlctlon  of  Justices  of  the  peace  for 
)unty.    The  question  was  not  raised, 

not  therefore  before  us;  the  practice 

court  In  certiorari  cases  being  to  con- 
ind  pass  only  on  the  questlonB  raised 
!  ejroeptloitt.  Let  the  Judgment  be  af- 


LBN,  J.  (dissenting).  The  salt  upon 
Judgment  In  this  case  was  recoTered 
•mmenced  before  a  Justice  of  the  peace 
rcastle  county,  and  Judgment  was  ren- 
m  the  81«t  of  October,  1886.  The  writ 
r  was  sued  out  on  the  6th  day  of  July, 
On  the  Sth  of  April.  1881,  an  act  was 
providing  that  no  action  should  be 
it  by  a  Justice  of  the  peace  against  a 
save  In  the  hundred  in  which  said  Jus- 
sided,  or  the  adjolnhig  hondred.  The 
sent  up  does  not  disclose  or  aver  the 
At  the  said  Esther  Cunningham  was  a 
It  within  the  hundred  of  the  said  Jus- 
r  the  adjoining  hundred;  and  for  this 
}n  the  axceptloDs  filed  arer  that  there 
Tor  tn  the  Judgment,  since  It  does  not 
from  said  record  that  suit  was  brought 
sause  of  action  within  the  Jurisdiction 
Justice.  This  act  applied  only  to  New- 
county,  and  was  passed  April  8,  1881. 
ourt  has  repeatedly,  since  the  passage 
last-named  act.  reversed  and  set  aside 
ents  rendered  by  a  Juetlce  of  the  peace, 
the  record  was  similar  to  this,  and  up- 
same  exceptions  died  In  this  case,  on 
ound  that  It  did  not  appear  from  the 
that  the  cause  of  action  was  within 
-Isdictlon  of  the  Justice  of  the  peace, 
r  the  writ  of  error  was  cued  out  In  this 
LUd  while  the  same  was  pending  a  de- 
In  this  court,  there  was  passed  on  the 
ay  of  April.  1887.  an  act  of  assembly 
lows:  "Section  1.  That  the  said  act, 
d  'An  act  to  reduce  the  number  of 
8  of  the  peace  In  the  city  of  Wllmlng- 
d  for  other  purposes,'  be  and  the  same 
eby  Amended  as  follows:  That  no 
ent  In  a  civil  suit  rendered  by  or  be- 
le  Justice  of  the  peace  In  and  for  New- 
county,  after  the  passage  of  said  act 
lor  to  the  passage  of  this  amended  act. 
lereafter  be  reversed  or  Invalidated  on 
tt  of  one  [?}  record  of  such  Judgment 
to  exhibit  the  residence  of  the  parties 
r.  But  all  Judgments  otherwise  ren- 
in violation  of  said  act,  whether  re- 
ig  on  the  docket  of  the  justice  of  the 
or  transferred  to  the  superior  court 
of  Newcastle  county,  are  hereby  de- 
to  be  void."  Before  considering  the 
action  of  the  last-named  stetute,  It  will 


be  wM  to  consider  the  legal  rights  of  the 
parties  at  the  time  of  the  rendition  of  nld 
Judgment  It  cannot  be  denied  Uiat  said 
Judgment  was  erroneous,  and  would  hare 
been  vacated  and  set  aside  had  these  excej>- 
tlons  been  passed  upon  and  dedded  prior  to 
the  passage  of  the  act  of  1887.  The  defend- 
ant had  then  a  legal  right  to  apply  for  the  re- 
versal of  said  Judgment  What,  then,  has 
since  occurred  to  take  away  the  legal  vested 
right  that  existed  In  her  to  use  the  means  of 
defense  which  the  law  had  given?  The  ri^t 
then,  at  the  time  the  writ  of  error  was  sued 
out  by  Esther  Cunningham,  to  set  aside  said 
Judgment  cannot  be  questioned;  and  If  the 
same,  being  then  a  vested  right  has  ceased 
to  exist.  It  must  be  by  and  through  the  force 
and  virtue  of  the  said  act  of  1887,  which  is 
the  contention  of  the  counsel  for  the  defend- 
ant in  this  certiorari,  while  it  Is  contended 
by  and  on  the  part  of  the  counsel  for  the 
plataititr  that  the  said  act  of  18S7  can  In  no 
way  alter,  change,  or  affect  the  right  which 
he  contends  Is  a  vested  right  of  the  said 
Esther  Cunningham,  and  that  this  case 
should  be  decided  as  If  the  act  of  1887  had 
never  been  passed.  The  decision  of  the  ques- 
tion arising  in  this  case  involves  the  con- 
struction of  said  act  of  April  20,  1887,— as 
to  Its  Intent  and  meaning,  whether  It  was 
remedial  to  the  act  passed  April  8,  1881,  or 
whether  It  Impairs  the  rights  of  parties,  vest- 
ed or  Inchoate;  whether  the  said  act.  In  Its 
terms  and  meaning,  has  not  sought  to  take 
cognizance  of  a  Judicial  question,  and  wheth- 
er the  act  of  1887  is  In  accordance  with  the 
provisions  of  the  constitution.  This  act  was 
evidently  Intended  to  be  retrospective  or  re- 
troactive in  Its  words  and  meaning,  and  seeks 
to  amend  the  errors  made  by  Justices  of  the 
peace  In  suits  which  have  been  consummated 
to  Judgment  under  the  act  of  1881.  This 
act  of  1887  is  very  Inartistlcally  drawn,  and 
reflects  no  credit  on  the  Ignorant  draftsman, 
who  has  stultified,  by  their  own  records, 
the  Justices  of  the  peace  rendering  such  Judg- 
ments. It  must  be  construed  as  it  is,  and  as 
we  find  It  In  the  construction  of  statutes, 
it  Is  well  settled  that  the  same  should  not 
be  construed  against  the  plain  and  obvious 
dictates  of  reason;  and  the  law  upon  this 
subject  Is  ably  laid  down  by  Kent.  J.,  in 
the  case  of  Dash  v.  Van  Kleeck,  7  Johns. 
477.  in  which  case  this  is  fully  and  clearly 
settled  and  determined:  "A  statute  Is  never 
to  be  construed  against  the  plain  and  obvious 
dictates  of  reason."  "The  common  law,** 
says  Lord  Coke  (8  Coke,  118a),  "adjudgeth 
a  statute  so  far  void;"  and  upon  this  prin- 
ciple the  court  of  South  Carolina  proceeded 
when  It  held  (Ham  v.  McCIaws,  1  Bay.  98) 
that  the  courts  were  bound  to  give  such  a 
construction  to  a  statute  as  was  consistent 
with  Justice,  though  contrary  to  the  letter 
of  it  The  very  essence  of  a  new  law  is  a 
rule  for  future  laws.  The  construction  here 
contended  for  on  the  part  of  the  defendant 
would  make  the  statute  operate  unjustiy. 
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It  would  make  It  defeat  a  suit  already  com- 
menced, upon  a  right  already  retted.  This 
would  be  punishing  an  Innocent  party  with 
costs,  aa  well  as  devesting  him  of  a  right 
preTloosIy  a^nlred  imder  tlie  existing  law. 
Nothing  could  be  more  alarming  than  such  a 
subversion  of  principle.  In  the  case  of  Bea- 
dleston  T.  Sprague,  6  Johns.  101,  the  court 
unhesitatingly  acknowledged  the  principle 
that  a  statute  is  not  to  be  construed  so  aa  to 
work  a  destruction  of  a  right  previously  at- 
tached. In  the  case  of  Osborne  t.  Huger,  1 
Bay.  179,  decided  In  South  Carolina  In  1791, 
the  question  arose  upon  a  statute  relative  to 
the  duty  of  sheriffs  as  to  civil  process.  The 
court  rejected  the  construction  of  a  retro- 
active operation  of  the  statute,  according  to 
its  literal  meaning,  and  la  particular  said 
that  a  law  should  not  be  so  c(»ntrued  aa  to 
devest  a  rigbt,  and  that  a  retrospective  law. 
In  that  sense,  would  be  against  the  ccmatltn* 
tlon  of  the  state.  The  judges  of  the  supreme 
•court  of  the  United  States  In  the  case  of 
Calder  r.  Bull,  8  DaU.  886,  speak  in  strong 
terms  of  disapprobation  of  all  such  laws; 
4Uid  In  Ogdoi  V.  Blackledge,  2  Cnmcfa.  2^, 
they  considered  the  point  too  plain  for  irgo- 
ment,— that  a  statute  could  not  retrospect,  so 
aa  take  away  a  rested  clrfl  right  Justice 
Koit,  In  the  case  cited  sopm,  says:  "It  is 
■equally  inadmlsdble  to  cosslder  the  act  aa 
dedaxing  how  the  former  atatates  were  to 
be  construed  as  to  cases  already  existing.  If 
this  interpretation  was  to  be  considered  aa 
giving  Oe  former  acta  a  new  meaning,  it  then 
bectnnei  a  new  rule,  and  li  to  hare  tlw  same 
^eet  as  any  otber  newly-created  statute; 
but  if  It  be  considered  as  an  «poslticm  of  the 
former  act,  for  the  information  and  govern- 
ment of  tiie  courts  in  the  decision  of  causes 
before  them,  It  would  be  taking  cognisance 
of  a  Judicial  aaesUon.  This  could  not  pos- 
sibly hare  been  tbe  meaning  of  tiie  act.  tm 
the  power  that  makea  Is  not  the  power  to 
conatrae  a  law.*' 

I  have  aald  Hutt  no  of  the  legislature 
oonld  impair  or  destroy  rested  rights;  and 
tai  the  oonstmctfon  of  ttils  act  It  becomes  nee- 
essary,  from  the  facts  presented,  to  decide 
whether  there  was  existing  In  the  said  Esther 
Gnnnlngham  any  r^bt,  rested  or  inchoate,  at 
the  time  said  act  of  1887  was  passed.  What, 
In  law,  are  rested  rights,  such  aa  by  the 
constitution  cannot  be  derested  1^  any  act 
of  the  le^ature?  In  Suth.  St.  Const.  I  480. 
Oie  law  as  to  what  constitutes  vested  rights 
Is  clearly  laid  -down  as  follows:  "Vested 
rights  cannot  t»e  destroyed,  devested,  or  Im- 
paired by  direct  legislation.  Th^  proteo- 
tlon  Is  one  of  the  primary  purposes  of  gor- 
emment.  They  are  secured  by  the  bill  of 
rights,  and  the  constitutional  llmitatloDS  upon 
the  aerclse  of  the  sorereign  powers.  There 
is  a  vested  right  In  property  which  one  owns, 
and  It  cannot  be  legislated  away.  A  vested 
right  Is  property,  as  tangible  things  are  when 
they  spring  from  contract  or  the  principles 
of  the  common  law.  There  Is  a  rested  right 


In  sn  accrued  cause  of  action,— even  In  the 
statute  of  Umltatlons.  when  the  bar  baa  at- 
tached, by  which  aa  action  for  a  debt  la  bar- 
red. That  statute  presumes  evidence  from 
length  of  time  which  cannot  now  be  pro- 
duced; paymoit  which  eanuA  now  be  prov- 
ed. A  person  In  adverse  possesion  la  no 
longer  subject  to  action  to  disturb  him.  Tbe 
one  has  a  vested  right  to  his  d^ense,  and  the 
other  a  title,  with  all  its  hiddents  and  Im- 
plications. And  it  Is  then  secure  against 
legislative  Interference.  If  a  contract,  when 
made,  Is  a  nullity.  It  cannot  be  validated  by 
an  act  of  the  legislature;  for  that  woold  be 
to  Impose  a  binding  agreement  where  none 
existed.  A  right  of  redemption  once  vested 
Is  a  property  right,  which  can  only  be  taken 
by  due  process  of  law.  It  cannot  be  abro- 
gated by  a  legislative  act  A  lien  or  other 
right  once  attached,  cannot  be  destroyed  by 
repeal  of  the  law  under  which  it  was  derived. 
After  a  tax  haa  been  legally  remitted.  It  can- 
not be  relmposed.  When  a  right  haa  been 
perfected  by  judgment  the  fruits  of  recovery 
cannot  be  diverted  by  new  l^rislatlon,  nor 
subjected  to  new  baxard  by  reviving  a  new 
right  to  appeal,  or  some  other  mode  of  re- 
view. An  act  cannot  affect  the  construction 
of  the  wni  of  a  testator  who  died  btfore  It 
was  jMSsed.  lUghts  of  a  husband  in  the 
property  of  the  wife,  when  vested,  cannot  be 
impaired  by  subsequent  legislation.  Trenttes 
are  the  supreme  law  of  the  land.  Bights 
which  have  vested  under  them  cannot  be 
destroyed  or  affected  by  the  action  ttf  elUier 
the  l^lslatlvB  or  the  execntlTe  departmoit 
of  the  goremment,  nn  by  the  mlea  of  pvae- 
tice  ftdopted  by  the  olBcera  of  the  latter  de- 
partment; nor  are  the  courts,  in  determining 
those  rights,  to  be  controlled  by  the  action 
or  rules  of  practice  of  tbe  other  deparbnenta. 
It  Is  not  within  the  power  of  the  legislature 
to  create  a  legal  liability  oat  of  a  past  trans- 
action, for  which  none  arose  by  the  law  as 
It  stood  at  the  Ume  of  Its  occurrence.'*  The 
text  of  thU  leuned  anOior  Is  supported 
1^  numerous  anttioritles  of  decisions  of  the 
various  courts  of  this  country  which  sustain 
him.  T^ere  Is  no  question  that  a  retro^ee- 
tive  act  may  be  passed  by  the  legislature, 
where  the  same  goes  to  modify  only  the  reme- 
dy; where  the  said  act  does  not  Involve  vest- 
ed rights  of  one  kind  or  another,  and  Is  only 
remedial  to  a  fonner  statute.  In  Moore  r. 
State,  48  N.  J.  Law,  207,  and  MaxweU  v. 
Goetschlus,  40  N.  J.  Law.  383,  the  court  any: 
'*A  statnte  provided  that  by  particular  plead- 
ing a  borrower  might  defend  against  a  nsnrl- 
ons  loan  to  the  extent  of  fbe  usury.  It  was 
visarded  as  remedial,  and  though  imposing 
a  duty  to  pay  the  loan  and  lawful  Interest 
in  accordance  with  the  debtor's  eqnltaUe 
duty,  and  made  to  operate  retrospectlTely.  In 
derogation  of  the  stetute  In  force  when  the 
loan  was  made  by  which  the  ctmtract  was 
unlawful.  It  was  held  not  otaoxloua  to  the 
objecthm  that  it  took  away  a  rested  right 
for  It  was  said  there  could  be  no  rested  right 
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WTonC'**  This  same  principle  Is  sup- 
]  by  Town  of  Danville  t.  Pace,  25  Grat 
itterlee  t.  Matthewson.  16  Serg.  ft  B. 
\oA  other  authorities. 
!  questions  Involved  In  this  case,  as  to 
tlsUnctlon  between  the  right  and  the 
ly  sought  by  a  subsequent  statnte,  aa 
ing  a  former,  have  been  most  ably  ar- 
and  defined  by  Chief  Justice  Ollpln,  In 
LSe  of  Cook  y.  Oray,  2  Honst  456,  where 
:i>reB8ly  holds  that  the  last  statute  In 
;ase  did  not  In  any  way  Involve  the  right 
e  defendant,  either  vested  or  Inchoate, 
la  In  these  words:  "The  case  .which 
re  called  on  to  decide  la  the  case  of  a 
ling  statute,  involving  no  right  of  the 
dant,  either  vested  or  Inchoate,  but  alm- 
ffectlng  a  modification  of  the  plaintiff's 
ly,"— and  at  the  conclusion  says:  "Con- 
ug  that  the  repealing  act  of  February 
159,  did  not  Impair  the  obligation  of  the 
act  of  ball,  nor  Interfere  with  any  veat- 

Inchoate  right  of  the  defendant,  we  axe 
Inlon  that  the  plaintiff  is  entitled  to  re- 
The  facts  in  this  case,  tliongh  tn- 
ig  the  same  prlnclplea  as  decided  In  tbft 
>f  Cook  V.  Gray,  are  Twy  different  from 
case.    The  act  of  1887  attempted  to 

good  and  valid  certain  Judgments  ren- 

by  Justices  of  the  peace  hi  this  county, 
al  of  which  had  been  declured  null  and 
by  tilts  court,  and  not  on  mere  technical 
ids,  but  for  matters  of  aabstance,  which 
to  the  very  root  of  the  action.  Parttet 
Its  have  rights,— the  plaintiff,  to  sue  om 
St  whom  he  has  a  rested  right  of  ac- 
and  the  defendant,  to  make  his  def oise. 
!  rights  are  as  Inviolable  and  secure  in 
iw  as  where  the  suit  arises  on  a  con- 
On  what  ground  can  be  ani^rted  the 
Iple  or  doctrine  that  the  l^clslatnre  can 
ly  law  make  good  Invalid  Judgments? 
my  act  make  good  the  ignorance  of  an 
r  who  has  assumed  Jurisdiction  when  be 
one?  Wherein  does  the  act  of  1887  be- 

a  remedial  law?  Does  it  In  any  way 
ly  defects,  or  was  the  cause  of  Justice 
Dted?  But.  on  the  contrary.  Is  the  effect 
Tied  out,  other  than  to  make  good  Judg- 
I  rendered  Invalid  by  ^orance?  Such 
he  express  tenus.  Intent,  and  meaning 
e  act  of  1887,  for  it  express^  declares 
It  shall  apply  only  to  Judgments  ren- 

prior  to  the  passage  of  said  act  The 
aent  In  this  case  was  rendered  by  de- 
of  appearance.  The  defendant  certainly 
vested  right,  and  a  legal  right,  of  which 
eeks  to  avail  herself;  and  otherwise  a 

wrong  may  be  done,  and  the  said  Bs- 
Cunnlngbam  be  made  subject  unjustly 
y  costs.  If  by  the  act  of  1887  It  had 
declared  that  aU  Judgments  entered  by 
es  of  the  peace  since  the  act  of  1881 
i,  up  to  1887,  be  nuU  and  Told,  could  It 
Dtended  that  this  was  a  rem^Ial  act? 
,  that  would  destroy  all  rights  of  the 
Iff.  I  can  see  no  reason  why  the  opera- 


tion of  the  act  of  1887,  If  applied  In  this  case 
as  a  remedial  act,  la  not  equally  erroneous. 

For  these  reasons,  I  consider  that  the  ex- 
ceptions in  thia  case  should  be  allowed,  and 
Judgment  reversed,  precisely  as  If  the  act  of 
1887  had  not  been  passed.  If  Judgment  be- 
low be  affirmed,  a  great  wrong  is  done  the 
defendant,— an  Irreparable  Injury;  but,  if  the 
ezceptlona  be  allowed,  the  plaintiff  below 
may  again  sn^  and  bis  rlgbts  remain  Intact 


PHCENIX  SILK  MFG.  CO.  OF  PATERSON, 
N.  J.,  V.  RBILLY  et  bL 

(Supreme  Conrt  of  Penasylvanla.    Oct.  17. 
1898.) 

Appsjll— RssBRveD  Point— Entirb  CosTBAtn. 

1.  A  reserved  point,  "whether,  under  the 
contract  declared  on,  a  suit  can  be  malotalned 
for  payment  of  water  rent  In  excess  of  $100 
for  any  one  year,  or  number  of  years,  before 
the  expiration  of  the  ten  yean  from  tiie  time 
when  plaintiff  took  possession,  Jnly,  1888,"  is 
sufflcient;  the  contract,  the  relation  of  the  con- 
tracting parties,  the  (Uiaracter  In  which  they 
dealt  with  eadi  other,  and  their  purpoees,  be- 
InK  set  forth  In  the  declaration. 

2.  Though  plaintifTa  case  rests  on  the  writ- 
ten contract  set  forth  in  the  declaration,  de- 
fendants may  hare  the  question  whether  the 
action  Is  prematorely  brought  decided  (»i  a  re- 
serred  pomt,  Instead  of  by  demurrer  to  the  dec- 
laration. 

3.  Agreement  of  representatives  of  a  board 
of  trade  made  with  a  mannfactaring  company, 
to  induce  It  to  locate  a  factory  at  the  place, 
that  the  company,  "during  the  first  ten  years* 
occopancy  of  the  premises,  •  •  •  will  be 
supplied  with  water  (or  the  natural  uses  of 
the  business,  at  a  cost  not  exceeding  $100  per 
annum,"  does  not  allow  action  at  the  end  of 
any  year  for  any  amount  In  excess  of  $100  Id 
cost  of  water  for  the  year,  but  action  can  be 
brought  only  at  the  end  of  10  years'  occupancy, 
for  any  excess  in  cost  for  the  whole  period. 

Appeal  from  court  of  common  pleaa, 
Schuylkill  county. 

Action  by  the  Phcenlx  Silk  Manufacturing 
Company  of  Paterson,  N.  J.,  against  Thomas 
Relily  and  others.  Judgment  tor  defendants. 
Plaintiff  appeals.  Affirmed. 

The  part  of  the  opinion  of  tbe  court  below 
covering  the  questions  on  appeal  la  as  fol- 
lows: 

"The  Qoesthm  was  raised  on  the  trial,  by 
defendants,  and  reserved  by  tbe  court, 
^whether,  under  the  contract  declared  upon, 
a  suit  can  be  maintained  for  payment  of 
water  rent  In  excess  of  $100  for  any  one 
year,  or  number  of  years,  before  the  ex- 
piration of  ten  years  from  the  time  when  the 
plaintiff  took  possession,  Jnly*  1888L'  It  Is, 
of  course,  true,  that  a  reserved  point  mnst 
state  tbe  facta  upon  wblcb  the  question  to 
be  subsequently  decided  arises.  Yerkes  v. 
Richards,  170  Pa.  SL  346,  22  Atl.  lOSD.  But 
it  has  never,  I  think,  been  supposed  that  this 
rule,  aa  old,  at  least,  aa  Edmonson  v.  Nichols^ 
22  Pa.  St  74,  required  the  embodiment  lu 
a  point  of  those  matters  which  form  part 
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of  the  pleadlogB  In  tbe  case.  The  point  It- 
self !•  part  of  the  record,  uid  la  flterefore  to 
be  conaldered  In  eonnectUm  frtth,  and  la  the 
llCfat  of,  ttifl  pleadlsga.  Any  other  role 
■wonid  maJEe  the  resemtttm  of  points  at 
the  trial,  In  most  cases,  a  practical  Impossl- 
bUi^.  In  this  case,  tbe  contract  of  June 
2,  1887,  Is  not  only  dedared  upon*  tmt  set 
f&r^  In  plaintiff's  narr.  So  are  the  Tela< 
tlons  of  the  contracting  parties,  the  charac- 
ter In  which  they  dealt  with  each  other,  and 
their  purposes.  These  are  to  be  treated  as 
embodied  In  the  point,  a  rehearsal  of  them 
br  which  woold  bare  been  pviposdeai  pad- 
dlng. 

"Wh^er  an  nndertafctng  is  to  be  r^arded 
as  entire  or  as  sererable  depends,  not  ex< 
dnslvely  npon  the  dlrlalblUty  of  the  subject- 
matter,  tbe  method  of  performance,  or  the 
mode  of  meaflnrtng  payments  imder  It,  but 
upcoi  tbe  Intention  of  the  parUas  (Qulgley 
T.  De  Haas,  82  Pa.  Bt  267.  27S;  Mlnbos  Go. 
T.  Jones,  108  Fa.  8t  65,  6S;  Morrta  t.  Wi- 
baux, 169  HL  e27.  48  K  B.  887;  Gn^croft 
T.  Walker.  36  Uo.  Appu  498),  to  be  gathered. 
In  eadh  case,  from  the  whole  mstmment 
(Qulgley  T.  De  Bau,  ubl  siq>ra),  the  ixa- 
guage  employed,  and  the  subJect-nutter  to 
which  It  relates  (3  Pan.  Oont.  p.  •617;  Mla- 
teg  Oo.  T.  JcHus,  ubl  BQpta),  and  tbe  put^ 
poses  obviously  designed  to  be  accomplished 
(GraTor  t.  Soott.  80  Pa.  St  88^  In  view 
of  the  altuatlon  and  relations  at  the  parties 
(WUUiunson  T.  BfcClnre,  87  Pa.  St  4(S,  4QB; 
AniMm's  Appeal.  77  Pa.  St  221,  228). 

"Tbe  declaration  characterteea  the  defend- 
ants as  dealing  with  the  ^Intlff  In  the 
capacity  of  representatlTes  of  the  PottSTlUe 
Board  of  Trade,  whose  object  waa  to  ad- 
vance the  business  Interests  of  the  commun- 
ity. As  concerns  them,  every  provision  In 
Otis  contract  la  manifestly  in^ilred  by  and 
permeated  with  that  motive^  Their  pnrpoae, 
apparent  from  their  situation  and  the  face 
of  the  contract,  was  to  get  a  permanent  In- 
dustry to  Pottavlll^  tmm  which  Its  business 
Interests  might  expect  to  derive  advantage. 
To  this  purpose  the  Phoenix  Manufacturing; 
Gompaoy  acceded.  The  establishment  by  It 
of  a  continuing  enterprise  of  the  kind  (»n- 
templated  waa  an  essential  part  of  the  con- 
sideration upon  which  ttie  defendants  as- 
sumed the  duties  expressed  In  the  contract 
and  must  be  presumed  to  have  been  In  tbe 
minds  of  both  parties.  Hence  the  aasump- 
tlon  by  defendants  of  certain  burdens  'dur- 
ing the  first  ten  years*  of  the  operatloQ  of 
tbe  mm  necessarily  Implies,  and  depends  for 
Its  binding  efficacy  upon,  a  condition,— a  re- 
ciprocal assumption  by  plaintiff  that  tbe  en* 
terprlse  shall  be  continued  for  at  least  that 
period.  What  Is  necessarily  Implied  In  a 
contract  Is  as  much  a  part  of  It  as  what  Is 
expressed.  Slegel  v.  Lauer.  148  Pa.  St.  236. 
244,  28  Atl.  996.  If,  however,  that  condi- 
tion—that reciprocal  understanding— is  to  be 
treated  as  part  at  the  contract,  how  can  It 


be  said,  before  the  exi^ratlon  of  the  10-year 
period,  that  defendants  liability  for  any  pari 
of  ttie  cost  of  water  has  arisen  and  become 
perfect?  In  other  words.  Is  It  not  deal 
ttiat,  In  order  to  give  ^ect  to  tlw  manifest 
and  equltaUe  Intentltm  of  the  parties  at  tbe 
time  their  minds  met  In  this  agreement  tbe 
^vision  relating  to  tbe  cost  of  water,  aud 
the  promise  Implied  therehi  to  refund  ex- 
penditures In  excess  of  their  guaranty,  must 
be  treated  as  an  entire  one.  the  question  of 
defendants*  liability  on  which  cannot  be  de- 
termined untn  the  polod  fixed  has  dapsed? 
It  Is  not  an  answer  to  say  tbat  pUdntlff  has 
already  paid  more  for  water  than  Its  guar- 
antied cost  Cor  tbe  entire  period.  Non  con- 
stat that  defendants  will  ever  be  llsble  for 
the  v^ie  or  any  part  of  those  payments. 
Future  ones  may  be  below  the  sum  fixed, 
and  may  ttius  reduce  ttie  plaintiff's  d&lm 
accnmidated  during  the  past  years;  ot  the 
budncn  may  be  abandoned,  and  no  llablll^ 
ever  arise.  Nor  Is  there  anything  In  the 
language  of  the  proHslon  which  calls  for 
annual  settiements  between  plaintiff  and  de- 
fendants. The  mention  of  f  100  per  annum' 
simply  furnishes  the  basis  for  the  ascertain- 
ment of  tbe  ultimate  liability  for  the  eaiJK 
period,  when  the  i^alnttff's  right  to  enforce 
It  shall  have  accrued.  That  Ume  not  yet 
having  arrived.  It  follows,  not  only  that  this 
suit  was  prematurely  brought  which  might 
merely  go  In  abatement  of  It  p.  Chit  PI. 
*4e8;  compare,  however,  BenthaD  v.  Hll- 
dreth.  2  Gray.  288;  Smith  v.  Bank.  9  Serg. 
&  R.  317).  warranting  nothing  more  than  th«^ 
quashing  of  the  writ  (Blackburn  v.  Watson. 
85  Fa.  St  241,  244),  but  that  there  la  present- 
ly no  liability  whatever  upon  the  defendants, 
no  existing  cause  of  action  upon  which  a 
suit  can  be  based  now,  or,  so  far  as  can  be 
ascertamed,  ever  hereafter  (which  is  clearly 
a  defense  In  bar),  and,  therefore,  that  upon 
the  reserved  point  last  discussed,  Judgment 
must  be  entered  for  defendants  notwith- 
standing the  verdict 

TThls  conclusion  makes  It  unnecessary  to 
give  any  detailed  consideration  to  the  rule 
for  a  new  trial,  whldi  may  be  discharged. 
It  may  not  be  Improper  to  say  tiiat  if  the 
state  of  the  record  were  not  sudi  as  to  per- 
mit the  entry  of  a  final  Judgment  for  de- 
fendants, tbe  failure  of  the  Phoenix  Manu- 
facturing Company  to  file  a  statement  under 
the  act  of  1874,  relating  to  Its  business,  etc.. 
In  Pottsvllle,  and  the  character  of  that  pan 
of  the  contract  referring  to  the  cost  of  water, 
as  an  entire  one  for  tbe  period  contemplated, 
would  require  the  verdict  to  be  set  aside, 
while  the  practically  undisputed  drcmn- 
stance  that  the  works  and  operations  con- 
suming water  have  been  largdy  Increased, 
beyond  what  was  originally  contemplated, 
would  seem  at  least  to  call  for  a  redaction 
of  the  amount  allowed  by  the  Jury,  who  ap- 
parently overlooked  this  fact  The  rule  for 
a  new  trial  la  discharged,  and  the  rule  for 
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lent  Don  obstante  veredicto  !■  made  ab- 

.  M.  Beads,  for  appellant    N.  Hebllch, 
Kaercher,  A.  W.  Sebalck.  and  John 

ron,  for  appellees. 

;OLLUM,  J.  Two  questions  are  raised 
i  asalgiuneats  of  error.  The  flrst  gues- 
s  whether  the  point  upon  whleh  Judg- 

was  entered  non  obstante  veredicto 
iroperly  reserved;  and  the  second  qaesr 
[b  "whether,  under  the  contract  de- 

npon,  suit  can  be  maintained  for  p&y- 
of  water  rent  In  excess  of  one  hundred 
s  for  one  year,  or  number  of  years, 
!  the  expiration  of  ten  years  from  July, 
The  objection  made  to  the  reserved 
is  that  It  Is  not  sufficiently  comprehen- 

There  Is,  however,  no  apeciflcatloo  of 
ilsslon  from  It  of  any  fact  or  clrcum- 
!  material  to  an  Intelligent  understand- 
■  decision  of  the  question  presented  by 
8  the  determUiatlon  of  this  question 
uly  depended  on  the  construction  of 
mtract  declared  upon.  It  was  not  nec- 
'  to  include  In  the  point  extraneous 
icldental  matters.    The  entire  contract 

forth  In  the  declaration,  and  is  there- 
i  part  of  the  record.  The  cases  cited 
i  plaintiff  do  not  require  the  Incorpora- 
1  the  point  of  the  i^eadlngs  In  the  case, 
lalntlff  admits  that  Its  case  rests  on  the 
n  contract,  and  complains  that  the 
lant  did  not  demur  to  the  declaration 
Ding  It.  This  they  might  have  done, 
-ere  not  required  to  do;  and  the  fact 
they  did  not  raise  by  demurrer  the 
on  whether  the  suit  was  prematurely 
bt  Is  no  bar  to  the  decision  of  It  ni>on 
^served  point 

provision  of  the  contract  oat  of  which 
Itlgatlon  grows  Is  as  follows:  "The 
of  the  first  part  further  agrees  that  the 

of  the  second  part,  daring  the  first 
Kars'  occupancy  of  the  premises,  shall 
empt  from  borough  taxation,  and  will 
jplied  with  water  for  the  natural  oses 

business,  at  a  cost  not  exceeding  $100 
onum."  The  defendants  are  the  par^ 
r  the  first  part,  and  the  plaintiff  Is  the 

of  the  second  part  The  contention 
}  plaintiff  Is  that  If,  during  the  flrst 
iRTs  of  Its  occupancy  of  the  premises, 
St  of  the  water  required  for  the  natural 
>f  Us  business  shall  In  any  year  ex- 
¥100,  suit  may  be  brought  at  once 
it  the  defendants  for  the  excess.  In 
words,  if  in  each  year  of  the  term  the 
t  the  water  needed  tor  the  natural  uses 
>  business  exceeds  $100,  the  plaintiff 
[uLve  a  suit  against  the  defendants  at 
plratlon  of  each  year  for  the  excess  of 
rear.  If  this  Is  a  correct  Interpreta- 
If  the  contract.  It  follows  that  while 
Et  of  the  requisite  water  supply  for  one 
may  be  $125,  and  the  cost  of  It  for 
^r  year  may  be  but  $75,  the  defendant 
pay  one-elgbtb  ($25)  of  the  cost  of  the 


water  for  two  years,  while  the  plaintiff  Is 
required  to  pay  seven-eighths,  or  $17S  of 
It  It  seems  to  us  that  this  construction 
of  the  contract  admits  of  results  not  coDtem- 
plated  by  the  parties.  The  defendants  ob- 
viously entered  into  the  contract  for  the  pur- 
pose of  aiding  in  the  establishment  of  an 
Important  and  permanent  industry  In  Potts- 
vllle,  and  of  promoting  thereby  Its  bnalness 
Interests.  This  purpose  Is  manifest  on  the 
face  of  the  contract  and  Is  einphaslied  by 
the  pleadings  in  the  case.  The  plaintiff, 
with  full  knowledge  of  the  purpose  tn  view, 
approved  it;  and  that  the  parties  mutually 
contemplated  and  provided  for  the  establish- 
ment of  a  permanent  enterprise  Is  ^ppaieut 
from  the  terms  of  the  contract  and  notahly 
from  the  provision  In  It  we  have  quoted 
above. 

The  questions  raised  by  the  asalgntnents 
were  fully  considered  and  discussed  In  an 
elaborate  opinion  by  the  learned  Judge  of  the 
court  below;  and  as  we  fully  concur  in  his 
conclusions  respecting  them,  and  aivrove  the 
reasoning  by  which  they  are  supported,  we 
deem  further  consideration  or  dlscossioD  of 
the  questions  annecessary.  Judgment  af- 
firmed. 


GIBERSON  T.  PATTERSON  MILLS  CO. 
(Supreme  Court  of  Pennsylvania.   Oct  17, 

1S98.) 

Law  or  tbb  Casi — Etidckob  ott  Forkbe  Tkiau 

1.  On  a  second  appeal,  rallnss  in  accordance 
with  the  opinion  on  the  former  appeal  canuot 
be -reviewed. 

2.  Plaintiff  ts  entitled  to  have  read  on  a  sec- 
ond trial  the  testimony  of  a  witness  for  de- 
fendaot  on  the  first  trial,  be  being  oat  of  the 
Jurisdiction  of  the  conrt.  and  the  only  objec- 
tion being  that  proper  efforts  to  seeare  his  at- 
tendance had  not  been  madfc 

Appeal  from  coart  of  common  pleas,  Dela- 
ware county. 

Action  by  William  Henry  Olberson  against 
the  Patterson  Mills  Company.  Judgment  for 
plaintiff.   Defendant  appeals.  AfBrmed. 

Isaac  Johnson.  Wm.  H.  Harrison,  Jr.,  and 
Wm.  B.  Broomall,  for  appellant  Albert  Dut- 
toQ  MacDade  and  A.  A.  Cochran,  for  appel- 
lee. 

McCOLLUM,  J.  When  this  case  was  here 
before  (174  Pa.  St  368,  34  AtL  563),  we  held 
that  the  learned  Judge  of  the  court  below  err- 
ed in  admitting  In  evidence  the  declarations 
of  Davis,  t^e  superintendent,  to  the  effect 
that  the  hanger  in  question  was,  prior  to  the 
accident  condemned  as  defective.  The  objec- 
tion to  the  declarations  was  that  they  were 
made  several  days  after  the  accident  aud 
were  therefore,  under  a  well-settled  rule  ap- 
plicable to  them.  Inadmissible  in  evidence  for 
the  purpose  for  which  they  were  offered  and 
received.  In  support  of  the  rule  above  men- 
tioned It  is  sufficient  to  refer  to  Railroad  Co. 
V.  Decker,  82  Pa.  St  119,  and  to  the  cases 
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cited  therein.  We  also  held  that  the  learn- 
ed Judge  erred  In  his  answer  to  the  defend- 
aDfa  aerenth  point  The  error  In  the  answer 
was  the  omission  of  any  reference  to  the  ef- 
fect upon  the  plalntUTa  case  of  the  unsklll- 
folness  or  negligence  of  Taylor,  hla  fellow 
workman.  In  "adjusting  the  set  seiewa  too 
tlghtl7,~so  much  too  tightly  that  the  hanger 
was  thereby  broken."  As  there  was  some 
evidence  In  the  case  which  afforded  ground 
for  an  inference  that  the  unsklllfulness  or 
negligence  of  the  plalDtllT  or  of  Taylor  in  ad- 
justing the  set  screws  was  the  cause  of  the 
accident,  the  omission  was  regarded  as  im- 
portant and  misleading.  We  did  not  affirm 
the  defendant's  point  that,  **ander  all  the  evi- 
dence, the  verdict  shonld  be  for  the  defend- 
ant," but  upon  the  grounds  and  for  the  rea- 
sons above  stated  we  reversed  the  Jadgment, 
and  awarded  a  venire  facias  de  novo.  On 
the  retrial  of  the  case  the  declarations  or 
statements  of  the  superintendent  were  reject- 
ed, and  the  Instructions  to  the  Jury  in  regard 
to  the  effect  upon  the  plalntllTs  claim  of  his 
own  or  his  fellow  workman's  unsklllfulness 
or  negligence  In  adjusting  the  set  screws  too 
tightly,  and  thereby  breaking  the  bangers, 
were  unobjectionable.  The  rulings  upon  the 
offers  to  show  the  de<4aratioua  of  Davis,  and 
the  Instmctlona  In  regard  to  the  effect  of 
negUg^ce  on  the  part  of  the  plaintiff  or  of 
bis  fellow  workmen,  were  clearly  In  accord 
wltb  the  opinion  of  this  court  on  the  appeal 
from  the  first  Judgment  It  follows,  there- 
Core,  that  they  are  not  subjects  of  critldsm 
or  complaint  on  the  present  wpeaL 

We  discover  no  error  In  the  admission -oo 
the  retrial  of  the  testimony  of  Newlln  Train- 
er, taken  on  the  first  trial.  The  only  objec- 
tion made  to  Its  admission  was  that  the 
plaintiff  bad  not  nuule  proper  eflbrts  to  se- 
cure Trainer's  attendance,  and  the  answer  to 
It  was  that  he  was  not  within  the  Jurisdiction 
of  the  court  The  testimony  of  Taylor  tak- 
en on  the  former  trial  appears  to  have  been 
read  without  objection.  It  may  also  be  ob- 
served that  Ttalttor  and  Tayln:  were  called 
by,  and  witnesses  for,  the  defendant  on  the 
former  trial,  and  that  the  defendant  did  not 
question  the  correctness  of  the  stenographic 
report  of  their  testimony,  nor  Intimate  th&t 
If  they  were  present  they  would  add  anything 
to  or  In  any  Hegree  qualify  It 

We  agree  with  the  learned  Jndge  of  the 
court  below  that  the  evldoice  was  suffirient 
to  send  the  ease  to  the  Jni7.  The  testimony 
of  Tralnor,  Taylor,  Bmmwell,  and  Maxwell 
fairly  warranted  a  finding  that  Davis  was 
a  vice  principal,  and  that  he  knew,  or  ought 
to  have  known,  that  the  hanger  was  defec^ 
Ire.  The  defect  was  developed  by  the  acci- 
dent It  may  have  been,  and  probably  was, 
the  cause  of  the  latter.  It  was  not  apparent 
to  the  workmen  prior  to  the  accident,  because 
the  painting  of  the  hanger  some  time  befwe 
covered  or  concealed  It.  There  la  nothing  In 
the  evidence  which  Indicates  that  the  hanger 
was  used  between  the  second  painting  of  it 


and  the  occurrence  In  question.  The  testi- 
mony relating  to  these  matters  raised  qoes- 
dons  which  It  was  the  province  ot  the  Jmy, 
under  ptcq^er  instmctltnis  tnm  the  ooort,  t» 

decide. 

It  cmly  remains  to  be  seen  whether  the  ex- 
cerpts from  the  charge  fnmlah  sattafactcoy 
or  substantial  ground  for  revising  the  Jn^ 
ment  It  Is  possible  tbat  some  of  them,  con- 
sidered separately,  may  admit  of  criticism, 
but  a  careful  examination  of  them.  In  ooa- 
nection  with  the  charge  as  a  whole,  haa  not 
convinced  na  of  rever^Ue  vtot.  Judgment 
affirmed. 


In  re  WISETS  E3TATK 
Aiveal  of  WISSL 
(Supresae  Court  of  Pennsylvania,   OcC  St 
1898.) 

Wills— LaaiciBs—CBARGES  oa  Luni  Dbtisbd— 

iNTBKTIOJt. 

Testator  devised  his  farm  to  his  aon.  who 
'ii  to  pay.  in  coudderation  for  the  farm  be- 
queathed to  him  bv  me,"  the  balance  to  make 
the  lums  bequeaUied  to  testatw's  dan^ten 
equal,  and  also  to  pay,  within  two  years  trom 
testator's  decease,  S500  to  each  of  the  daogli- 
ters,  "beiuff  the  balance  he  is  to  pay  for  the 
farm  which  I  have  bequeathed"  to  blm.  The 

Sersonal  estate  waa  directed  to  be  sold  to  pay 
ebts  and  funeral  exi>enses.  BM  to  make  the 
payment  of  the  lexades  a  charge  on  the  farm, 
■lace  the  intentioo  so  to  do  Is  clear,  thoosh  na 
technical  words  are  used. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 

In  re  an  assignment  of  the  estate  of  Joseph 
Wise,  Jr.  From  the  decree  distributing  the 
estate,  Mary  S.  Wise,  a  Judgment  creditor,  ap- 
peals. Affirmed. 

The  following  is  the  opinion  rendered  bdow 
(McDvalne,  P.  J.): 

"Joseph  Wise,  Sr.,  hi  his  last  will  and  testa- 
ment Inter  alia,  provides  as  follows:  1  give 
and  bequeath  unto  my  yunger  Son  Joseph 
Wise  Jr  his  heln  and  assigns  all  that  mes- 
suage or  tenement  of  my  home  Sted  farm 
with  the  appurtenances  belonging  there  too. 
I  give  to  my  five  daughters  Elizabeth  Stewart 
Mary  an  Mlhanna  Rebecca  Tombough  Maria 
Shellds  Barbary  HIU  one  thousand  Dollars 
Encb  to  be  paid  In  manner,  as  I  hold  Re- 
ceipts against  them  the  ballance  to  bee  paid 
In  one  year  after  my  Decease,  My  Said  young- 
ec  Son  Joseph  Wise  Jr  Is  to  pay  In  Consid- 
eration for  the  farm  bequeath  to  him  by  me 
the  ballance  to  make  the  five  Daughters  a 
bove  meucbed  equel  acordtng  to  there  out 
Beting  of  my  Astate  I  further  bequeath  to 
Said  Elezabeb  Mary  ann  Rebeca  Maria  and 
Barbary  HIU  five  hundred  Dollars  Each  over 
and  above  ther  out  Sethig  to  be  paid  In  two 
years  after  my  Deceaae  to  them,  which 
Joseph  is  to  pay  them  being  there  full  share 
of  my  Estate,  being  the  ballance  he  Is  to  pay 
for  the  farm  which  I  have  bequeath  to  Said 
Joseph  wise  Jr  and  my  Executrix  to  deed  the 
Said  farm  to  him  for  Ever  mf  will  is  that  my 
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tl  Estate  al  what  klod  and  nature  80- 
apprase  and  Sell  the  Same  to  pay  mj 
lud  funeral  Exspencea.  I  hereby  ap- 
olomon  B.  Wise  &  Joseph  Wise  Jr  my 
•ix  of  this  my  last  Will  and  testament* 
Wise,  Jr..  accepted  the  farm  devised 
at  the  death  of  bis  father,  and  took 
Ion  of  It.  Some  years  after  tt  came  in- 
possession  he  became  Insolrent,  and 
ui  assignment  for  ,the  benefit  of  his 
rs.  His  farm,  under  an  order  of  court. 
Id  by  the  assignee,  discharged  of  Uena. 
idltor  appointed  to  distribute  the  fund 
I  from  the  sale  of  the  farm  awarded 
Ire  fund  to  the  Judgment  creditors  of 
signor.  The  five  alsteni  of  Joseph 
Ir.,  whose  legacies  have  not  been  paid 
take  exception  to  the  auditor's  award, 
ig  that  they  should  be  paid  before  the 
tnt  creditors  are  entltied  to  anything, 
igle  question  raised  by  their  exceptions 
auditor's  report  turns  upon  the  con- 
in  of  the  will  of  Joseph  Wise,  Sr.  Does 

I  make  the  legacies  of  his  danghters  a 
on  the  farm  devised  to  his  son  Joseph 

rr.? 

rule  by  which  we  mwt  be  guided  In 
Inlng  this  question  is  well  established, 
ke  a  legacy  a  chaise  upon  land  devls- 
Is  necessary  It  should  be  declared  so 
ress  words,  or  that  It  may  be  Inferred 
tie  whfde  will  that  such  was  the  Inten- 
the  testator.*  The  difficulty  arises,  not 
rtalning  and  fixing  the  true  rule  of  In- 
ation,  but  in  Ita  application  to  the  lan- 
of  each  particular  wllL   *A  naked  dl- 

to  the  devisee  to  pay  a  legacy  creates 
personal  liability  If  he  accepts  the  de- 
Bnt  *a  direction  to  the  devisee  to  pay 
y  out  of  the  lands  devised,  or  as  a  con- 
m  which  the  lands  are  devised,  creates 
ly  a  personal  Utility,  If  the  devise  is 
id,  but  also  a  charge  upon  the  land  de- 
Xf  It  appears  from  the  language  of 

II  that  the  testator  intended  to  couple 
■ment  of  the  legacy  by  the  devisee  wl^ 
ise  of  the  land,  so  that  the  payment  is 
lade  because  or  as  a  condition  on  which 
ise  has  been  made,  then  the  ml  estate 
I  Is,  In  equity,  chargeable  with  the  pay- 
if  the  legacy.  In  such  a  case  the  pay- 
f  the  legacy  Is  a  condition  on  which  an 
mbered  title  vests  In  the  devisee. 

he  light  of  these  rules  of  construction, 
Mamlne  the  wUl  In  question.  The  tes- 
Irected  his  personal  estate  to  be  sold  to 
1  debts  and  funeral  expenses.  He  wish- 
Ive  Joseph,  Jr.,  the  farm,  and  he  wlsh- 
ive  each  of  his  five  daughters  a  certain 

money,  and  It  Is  apparent  that  he  be- 
that  there  would  be  no  personal  estate 
which  the  daughters  could  be  paid  by 
icntora  after  his  debts  and  fnnerat  ex- 
were  paid.  What,  then,  ts  his  scheme? 
re  the  executors  deed  the  farm  to 

Jr.,  for  a  consideration  snfflcient  to 
i  five  gltls  their  shares,  or  to  devise  it 
.  on  condition  XbsX  he  pay  the  five 


daughters  their  legacies,  as  there  win  be  no 
personal  property  oat  of  which  the  executors 
can  pay  them.  Joseph,  Jr.,  was  to  pay  a  con- 
sideration tCK.  the  land,  and  that  considera- 
tion money  was  to  be  paid  to  the  daughters. 
The  tester  says:  *My  said  younger  son, 
Joseph  Wise,  Jr.,  Is  to  pay  In  consideration 
for  the  farm  bequeath  to  him  by  me  the 
balance  to  make  the  five  daughters  equal.* 
Again:  'I  l)equeath  to  said  Elizabeth,  Mary 
Ann,  Rebecca,  Maria,  and  Barbary  HIU  Qve 
hundred  dollars  each,  *  *  *  to  be  paid.  In 
two  years  after  my  decease,  to  them,  which 
Joseph  Is  to  pay  them,  *  •  •  being  the 
balance  he  is  to  pa?  for  the  farm  which  I  be* 
queath  to  said  Joseph  Wise,  Jr.*  Clearly,  the 
testator  coupled  the  payment  of  the  money 
that  his  son  Joseph  was  to  pay  his  five  daugh- 
ters with  the  devise  of  the  farm  In  such  a 
way  as  to  make  It  the  iwyment  of  an  Interest 
that  they  were  to  have  paid  to  them  out  of  the 
farm.  He  was  devised  the  farm  on  condU 
tlon  or  with  tiie  direction  that  be  'pay  for*  It 
a  certain  sum,  and  the  liersons  to  whom  the 
payments  are  to  be  made  are  named.  The 
testator  evidently  intended  that  Joae^,  Jr.„ 
was  to  sustain  a  dual  relation  to  hit  estate; 
he  was  to  be  both  a  devisee  and  a  purchaser 
of  this  farm.  The  money  he  was  to  pay  the 
five  daughters,  was  to  be  considered  as  pur- 
chase money.— «s  money  *pald  for  the  farm,*-* 
and  so  far  lie  was  a  pnrchaser  of  the  farm^ 
The  value  of  the  farm  hi  excess  of  this  sum 
was  a  gift,  and  to  that  extent  he  was  a 
devisee;  and,  that  he  might  have  an  unin- 
cumbered title,  the  testator  provided  that  the 
executors  should  make  him  a  deed,  evidently 
when  he  paid  the  purchase  money.  It  will 
not  do  to  presume  that  the  testatw  Inserted 
this  clause  In  his  will  out  of  ignorance.  He 
had  a  purpose  hi  Inserting  It,  and  that  was  to 
0ve  his  son  Joseph,  Jr.,  an  nnlncnmbered  ti- 
tle as  soon  aa  he  complied  with  the  condition 
upon  which  the  form  was  devised  to  him. 
The  Intention  evidently  was  that  flie  deed 
was  to  be  given  after  and  to  witness  that  he 
had  paid  the  charge  that  the  testator  had 
made  on  the  farm  in  favor  of  bis  daughters. 
•The  question  whether  a  legacy  Is  a  charge 
upon  real  estate  Is  one  of  Intention.  If  the 
actual  Intention  appears,  no  form  of  words  Is 
necessary.  Unless  technical  words  by  which 
rules  of  property  are  fixed  have  been  used, 
the  Intention  Is  to  be  gathered  from  the  whole 
wfll.* 

"Applying  this  role  to  tlie  facts  In  this  case, 
we  are  of  opinion  that  Joseph  Wise,  Sr.,  In- 
tended that  his  daughters  should  be  paid  out 
of  the  farm  devised  to  his  son  Joseph,  Jr., 
and  tiiat  their  legacies  were  a  charge  npon 
the  land  sold  by  the  assignee.  The  coste  of 
audit  were  properly  disposed  of.  And  now, 
April  21,  1897,  the  exceptions  filed  by  the 
legatees  to  the  auditor's  report  are  sustained, 
and  the  report  Is  referred  back  to  the  anditor 
to  make  distribution  In  accordance  with  the 
opinion  herewith  filed,  with  power  to  take  ad- 
ditional testimony  If  necessaxy.  The  exc«K 
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tioDS  filed  b7  tbe  Judgment  creditor!,  as  to 
the  costs  at  audit,  are  overruled." 

Biadan  ft  Campbell,  J<^  W.  &  A.  Doimaii, 
and  D.  F.  Patterwii.  for  appellant  John  H. 
Mardodi  asd  M.  L.  A.  McCfaefceo.  lor  m^- 
paUeea. 

PBB  OUIUAM.  Tbe  dwfN  ta  thla  eaae  la 
affirmed,  on  the  opinion  oC  tfce  court  below. 


la  te  STAIB'8  BSTATB. 
Appeal  of  BBNOBB. 
CBmnane  ConrC  of  Fenmrtranla.  Oct.  81, 
18B8.) 

AmAir—JiJKiaDiorioir&L  AJiauirr— Stinaaa 

CODET. 

Where  two  pereona  claim,  as  belrs  of  de- 
ceased, a  fund  in  hands  of  tiw  admlnlstra- 
tor  for  distribution,  the  share  of  each  bring 
less  than  $1,000.  the  sapreme  court  hu  not 
lurisdictioo  of  their  appeal  from  decree  award- 
ing the  fund  to  m  tluid  party,  tboogb  It  ex- 
ceeds that  amoont. 

Appeal  from  ooort  of  common  plena,  Bear- 
er county. 

Accounting  by  WlUlam  H.  Breltenateln,  ad- 
ministrator of  Michael  Stalb,  deceased.  The 
auditor  to  make  distribution  directed  that  the 
balance  In  tbe  bands  of  the  administrator  be 
paid  to  August  F.  Bender  and  Panllne  Ben- 
der, next  of  kin  of  deceased,  |Qfi4'.46  to  each. 
The  Harmony  Society,  to  which  deceased  be- 
longed, rf«tTrting  Bald  fund,  excepted,  and. 
Its  exceptions  being  snstaioed  by  the  wphans' 
courts  which  rendered  decree  tor  it,  said  Ben- 
ders appeaL  Transferred  to  aopcoier  oonrt 

George  Sblras,  Sd,  and  Lewli  W.  Beed,  tat 
anpeUaati.  Hloe  A  Htoe^  fbr  appsUea. 

GKEBS,  J.  to.  tbta  ease  tbere  ata  two  ap- 
peals by  two  different  persoDB  Interested  aa 
dlatrlbntees  la  tbe  estate  of  tbe  decedent. 
The  claim  of  eacb  one  of  them  Is  for  f9M.46 
oat  of  the  fnnd.  Bach  of  these  claims  was 
far  Itm  ttian  91,000.  We  are  deaiiy  of  optn- 
Iml  that  ttie  aK>eUate  Jnrisdictlon  in  aneh 
casea  belonga  to  the  superiw  court  It  is  the 
amount  of  the  appellant  a  interest  tiiat  Is  tn- 
Tolred  in  tlie  eontrorcray  that  muat  deter- 
mine the  jnrladSction.  In  this  case  the  In- 
terest of  tlM  appdlea  In  tbe  fund  ll  mora 
than  $1,000^  and,  if  the  poaltlona  of  the  pai^ 
ttes  were  reversed,  and  the  appellee  wwe  tiie 
appellant  the  Jurisdiction  would  be  hi  ttifs 
court  In  accordance  with  these  Tiews.  we 
hereby  certify  the  appeal,  with  Oie  record,  to 
the  superior  court 


SUTTON  T.  QUTHBIB  et  aL 
Appeal  of  UITCHBLIi. 
(Supreme  Oonrt  of  PenneylTaala.   Nor.  1, 
189a) 

rncDiirfl  or  AnotTOK— CovountTSHBSB. 
The  flndlnir  of  sn  auditor  aftw  conflnna- 
tUm     the  court  has  the  force  of  a  Terdicb 


Appeal  from  court  of  common  pleai^  Indi- 
ana county. 

Action  by  John  W.  Sntton  against  J.  iL 
Outhrle  and  othera.  Judgment  for  ^alntlff. 
From  tbe  decree  of  dlstrlbatkm  on  sate  of 
defendants'  realty,  Bobert  Mttch^  appeala 
Affirmed. 

Jacic  ft  Taylor,  for  appdlaot  Tetan  P. 
Kair,  tnt  appeUeea. 

PBS  CDBIAM.  Tlu  aadltor  In  fihe  court 
below  baa  foimd  the  fsets  involred  In  tbe 
present  contention  adrerse^  to  the  appellant 
and  that  finding  baa  been  confirmed  by  the 
court  We  think  the  finding  of  the  auditw 
of  tiie  facts  in  dlqmite  was  bi  accord  with 
tbe  testimony,  and,  after  ccmfiimatlon  by  the 
court  It  baa  all  tbe  force  of  a  Tsrdlct  by  a 
}nry.  Hie  assignments  of  error  cannot  be 
sustained.  Decree  affirmed,  and  appeal  dis- 
missed, at  the  coots  of  the  aiveDant 


la  re  FRAZIEB'S  ESHATM, 
A^eal  of  TEANT. 
(SiqiresM  Oenrt  of  PennQ'lTanla.  Nor.  T, 

laea.) 

Appbals— Wnsif  TO  as  Tiasa  —  Bota  to  Baow 

Causb. 

A  rule  to  show  caoae,  granted  on  a  peti- 
tion for  a  reargommt  does  not  stop  t2ie  ran- 
oiog  of  the  Btatate  prorlding  that  an  appeal 
must  be  taken  within  aix  mentba. 

Appeal  from  superior  court 

In  re  assignment  of  Wintam  Fraaler  for 
the  benefit  of  creditors.  Fnnn  a  Judgment 
dlatrlbutlng  certain  money  among  specified 
creditors,  John  Teany  ampealed  to  the  supe- 
rior court  whlefa  qaaabed  the  aM^eaL  Teany 
appeala  from  the  lodgment  aC  ttia  snperlor 
court  Afilrmed. 

In  distrlbuttaig  the  assigned  estate  the  an- 
difew  awarded  the  fund  in  controreray  to 
John  Teany.  Thla  was  rerersed  by  the  court 
July  2S,  1897.  A  motiott  for  reargument  was 
filed  In  tbe  court  of  common  pleas  on  Norem- 
ber  29,  1897,  on  which  a  rule  to  Ihow  canoe 
was  granted,  and  reargument  took  plac«>. 
which  was  not  disposed  of  by  flie  court  nntn 
March  81, 18B&  An  appeal  was  taken  to  tbe 
superior  court  the  day  after  tbe  decision  on 
the  reaigument  The  decision  of  tbe  supe- 
rior court  was  as  follows  (pet  cnrlamt: 
'^here  haTtng  been  no  stay  of  proceedings 
pending  the  rule  to  show  cause,  tt  did  not 
stop  the  running  of  the  statute,  and  ttie  ap- 
peal must  be  quashed,  because  It  waa  not 
taken  withhi  six  months  from  ttie  date  of  the 
decree." 

J.  T.  Uaffett  for  appellant  Harry  B.  WO- 
son  and  Cadmus  Z.  Gordon,  for  appeUeea. 

FKR  CURIAM.  The  Judgment  In  thla  eaae 
la  affirmed  on  tbe  opinion  of  tbe  aupanor 
court 
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la  re  QASTON'S  ESTATE. 
Appeal  of  WELLER  et  al. 
!me  Conrt  of  PennsjlTania.   Not.  7. 
1808.) 

—What  Oomstitctbb— iRDBrisiTESEiis. 

Blgned  writing,  on  the  back  of  a  gaa 
^T^B  bill.  In  the  handwriting  of  deceaa- 
iced  lady,  recitins  merely  that  "it  my 
'ollowed  by  a  Bchedule  of  property  to  be 
ted  among  Bpecified  iktbods,  constitutes 

irlU  ii  aaffldently  certain  and  definite 
apable  of  enforcement  If  the  snbject- 
nnd  the  beneficiaries  thereunder  can 
tified  by  parol  evidence. 

il  from  court  of  common  pleas,  Wash- 
!onnty. 

estate  of  Eliza  J.  Gaston,  deceased, 
decree  Tacatlng  and  setting  aside  the 
of  a  certain  writing  as  the  will  of  de- 
Mar7  J.  Welter  and  others  appeal. 
>d. 

Patterton  and  B.  W.  Irwin,  for  ap* 
J.  W.  Donuan  and  Braden  &  Camp* 
-  appellees. 

9,  J.  A  certain  writing,  a  copy  of 
la  herein  glren,  was  admitted  to  pro- 
'  the  register  of  wills  of  Washington 
as  the  last  win  and  testament  of  Eliza 
:on.  Thereupon  the  heirs  at  law  of 
>ged  testatrix  petitioned  the  orphans* 
>r  leave  to  appeal  from  the  decision  of 
Ister  for  the  following  reasons:  Be- 
be  said  writing  Is  not  the  last  wU  and 
•nt  of  Eliza  J.  Qaston,  In  that:  <1) 
OTlsions  thereof  are  ragne,  Ind^lnlte. 
Jn,  and  in  some  Instances  Toid.  (2) 
rltten  In  lead  pencil,  on  the  back  of  a 

notice  to  consumers  from  a  gas  corn- 
contains  erasures,  alterations,  and  in- 
tioDs  In  material  parts;  and  was  not 
the  valuable  papers  of  deceased,  found 
ler  death.    (8)  The  writing  does  not 

any  of  the  formal  requisites  of  a 
id  Is  not  declared  therein  to  be  the  will 
a  J.  Oaston.  (4)  The  writing  Is  not 
jntary  In  character.  The  court,  by 
process,  brought  all  the  parties  Inter- 
«fore  it,  and,  after  full  hearing  upon 
nslderation,  being  of  opinion  that  the 
:  was  not  the  last  wHl  and  testament 
1  J.  Gaston,  vacated  and  set  aside  the 
!.  From  that  decree  we  have  this  ap- 
rhe  following  is  a  copy  of  the  alleged 
I  nearly  as  the  same  can  be  made  to 

in  print:  "Dec  13  1893  it  my  wish 
rs.  Weller  tbe  two  houses  and  lots  the 
!rs  for  tbe  four  boys  Ern  Frank  Lne 
lul  Mrs  Weller  pay  Eliz  Mell  l&OO  Mr 
'  pay  to  Poty  Johnston  500  his  debt 
llie  Abell  500  doUars  Mrs  Shlpply  the 
m  Lucid  600  Chatty  Uncel  500  My 
4000  apeace  Mary  Abell  Agness  Snod- 
Mary  B.  Anderson  1000  Ed  Weller 
vhat  he  got  Lone  to  pay  Evert  Abell 
id  keep  the  blance  E.  J.  Gaston." 
lestlons  are  raised  by  this  paper,  which 
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must  t>e  answered  before  decree:  (1)  Is  this 
a  will  ?  That  is,  was  it  intended  to  be  a  dis- 
position of  property  to  take  effect  after 
death?  (2)  Is  it  sufflciently  certain  and  deti- 
ulte  aa  to  be  capable  of  Intelligent  interpre- 
tation and  enforcement?  Both  questions  must 
be  answered  in  the  affirmative,  else  the  writ- 
ing ought  not  to  have  been  admitted  to  pro- 
bate aa  a  wUL  The  form  of  the  writing  Is  of  but 
little  moment  if  a  testamentary  Intentlou  be 
apparent  from  the  face  of  the  paper.  This 
paper,  it  Is  undisputed,  Is  wholly  In  the  hand- 
writing of  the  deceased.  She  was  70  years 
of  age,  a  widow,  and  childless.  Although 
somewhat  illiterate,  the  testimony  is  that  she 
had  excellent  business  capacity;  had  settled 
up,  as  administratrix,  the  estate  of  her  hus- 
band, who  had  died  some  years  before,  her 
account  showing  a  balance  of  about  $16,000. 
This,  nc^Ithstandtng  profuse  gifts  in  her  life- 
time, had,  by  accumulations,  reached  the  sum 
of  about  $20,000  at  her  death.  Up  to  the  date 
of  her  death  her  faculties  were  unimpaired. 
She  was  undoubtedly  capable  of  determining 
on  or  framing  In  her  own  mind  a  testamentary 
disposition  without  tbe  aid  of  counsel  or  ad- 
visers. Wbetber,  from  lack  of  edocatlon, 
she  was  capable  of  so  clearly  expressing  that 
Intention  In  writing  without  assistance  as  to 
leave  no  ground  for  litigation  may  be  doubted. 
We  are  now  only  considering  whether  this 
writing,  on  its  face.  Is  testamentary.  If,  in- 
stead of  saying  "It  my  wish,"  at  the  com- 
mencement of  the  writing,  she  had  said  "it 
my  will,"  there  cotdd  have  been  no  doubt  of 
tbe  Intention  that  the  disposition  of  her  prop- 
erty following  these  words  was  to  take  effect 
after  her  death.  The  use  of  the  word  "will" 
preceding  tbe  gifts  would  have  been  conclu- 
sive as  to  the  character  of  the  Instnmienr. 
But  what  distinction  Is  there  In  fact  between 
the  signification  of  the  words  "wIU"  an  l 
"wish,"  when  used  as  preliminary  to  a  sehcl- 
tde  of  property  to  be  distributed  among  a 
number  of  beneficiaries?  The  "wish"  of  a 
testator  as  to  a  disposition  expressed  in  writ- 
ing, and  formally  signed  in  his  lifetime.  Is 
Just  as  effective  as  his  "I  will,"  or  "I  desire." 
or  "I  direct"  His  death  makes  tbe  one  ]ust 
aa  Imperative  as  the  other.  Then  follows  an 
allotment  of  all,  or  nearly  all,  of  her  estate 
among  a  large  number  of  collateral  relative^ 
and  to  an  Intimate  personal  friend  and  b>'r 
children.  She  lived  two  years  after  ma^iiiff 
this  writing.  Eivldently  she  did  not  inteud 
to  denude  herself  of  her  property  during  bt-r 
lifetime,  by  making  Immediate  gifts,  of  wbli  It 
the  paper  was  a  memorandum,  for  ahe  doos 
nothing  of  the  kind.  The  paper  Is  found  In 
her  bureau  drawer  after  her  death,  in  which 
drawer  were  kept  gas  receipts,  on  the  back 
of  one  of  which  was  the  writing.  The  p1a<  e 
where  it  was  found  may  have  been  consideri  d 
by  her  a  safe  depository  for  tbe  writing.  In 
what  particular  or  inappropriate  place  an 
elderly  lady,  or  for  that  matter  a  younger  one. 
will  put  articles  or  writings  of  value,  is  hard 
to  even  guess.  As  to  Mra  Oaston,  coucenl- 
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ment  tbe  wrlttng  from  Interested  partlef 
11HI7  IwTe  been  her  principal  object  If  It 
wms.  slie  selected  a  kind  of  paper  and  a  place 
vtateh.  In  all  probability,  wotild  effect  ber 
panwse;  and  yet,  after  ber  deatb,  the  paper 
would  necessarily  be  discovered.  Anotber 
glgnlflcant  fact  to  Indicate  that  this  was  more 
than  a  memorandum  of  property  to  be  there- 
after formally  deTfeed  and  bequeathed  Is  that 
It  Is  signed.  There  iras  another  schedule,  not 
signed.  Being  in  her  own  handwriting,  the 
wrltmg  in  dispute  would  haTe  been  Just  as 
affective  as  a  memorandum  for  a  future  will 
without  signature,  but  It  would  not  have  been 
effectlTe  as  a  will,  and  we  may  fairly  pre- 
sume that  to  make  It  effective  was  the  pur- 
pose of  the  signature. 

In  cases  such  as  this,  precedents  rarely  af- 
ford much  aid.  We  start  wltli  the  settled 
principle  controlling  the  adjudleatlon  lo  all 
of  them,  namely,  from  the  language  of  the 
paper  Itself,  and  the  circumstances  surronnd- 
Ing  Its  execution  and  preservation,  did  the 
author  of  It  Intend  the  writing  to  be  a  dispo- 
sition of  his  or  her  property,  to  take  effect 
after  death?  The  absence  of  sameness  of 
opresslon,  and  the  wide  variations  in  f  atits  In 
nearly  all  cases,  compel  a  conclusion  from  the 
language  and  circumstances  of  the  particular 
case.  It  seems  to  us,  Knox's  Estate,  181  Pa. 
St  220,  18  Atl.  1021,  approaches  nearer  this 
paper  In  character  than  any  of  the  others 
cited.  The  writing  In  that  case  did  not  in 
words,  express  that  It  was  a  will.  It  was  tn 
pencil,  on  an  ordinary  sheet  of  letter  paper, 
found  in  the  deceased's  portfolio,  which  last 
WHS  In  a  cupboard  In  the  room  where  she 
died.  AlthouA  there  were  many  bequeate, 
not  a  word  announced  the  paper  to  be  a  last 
win.  In  the  beginning  the  testatrix  says,  "A 
few  llttie  things  I  would  love  to  have  done.** 
She  does  not  sign  It  with  her  full  name,  but 
merely  "Harriett."  One  of  the  directions  Is 
testamentary  by  Inevitable  Inference,  "Please 
have  Just  my  baptismal  names  on  stones." 
fin  the  opinion  of  this  court,  delivered  by  Jus- 
tice Mitchell,  It  Is  said:  "The  writing  In  ques- 
tion Is  elearly  testamentary.  Although  It 
does  not,  on  Its  face,  purport  to  be  a  will,  and 
in  form  Is  not  a  command,  but  a  request  ad- 
dressed to  no  special  person  by  name,  •  *  * 
It  has  the  essential  element  of  being  a  disposi- 
tion of  pn^rty  to  take  effect  after  death." 
The  same  remarks  apply  with  fully  as  much 
force  to  the  paper  before  us. 

Is  the  writing  so  definite  as  to  be  capable  of 
Interpretation  and  enforcem«it?  It  may  be 
conceded  that  without  additional  knowledge 
to  that  disclosed  In  the  writing,  distribution 
could  not  be  made  with  certainty;  but  that 
Is  because  the  court,  without  evidence  dehors 
the  win,  cannot  Identify  the  subject  of  the 
devise  or  bequest  and  the  beneficiary.  Every- 
thing was  clear  to  the  testatrix,  and.  doubt- 
less, Oie  wlU  Is  clear  to  the  relatives  and 
frtends  Interested,  notwithstanding  the  mea- 
gemsss  of  description,  for  their  famlllari^ 
with  tba  property  and  the  persons  needs  but  a 


suggestion  to  Identify  both,  l^ke  the  first 
devise,  "Mrs.  W^er  the  two  houses  and  tots." 
It  ap[>ear8  from  the  evidence  that  a  Mr*. 
Weller  had  been  reared  In  her  honse.  marrfed. 
and  had  a  family.  A  close  Intimacy  like  that 
of  parent  and  child  continued  between  tbem 
until  the  death  of  testatrix.  Who  doubts  but 
that  this  woman  Is  the  devisee?  Hie  testatrix 
owned  two  houses  and  lots,  only  a  few  feet 
apart.  In  one  of  which  testatrix  lived  and  hi 
the  other  Mrs.  Weller.  They  visited  each 
other  dally;  thus  pointing  with  reasonable 
certainty  to  the  subject  of  the  devise;  and 
the  evidence  upon  that  questlm  for  flnal  de- 
termination may  t>e  made  absolutely  certain. 
"The  ten  acres  for  the  four  boys  Em  Frank 
Lue  and  Paul."  Mrs.  Weller  has  four  sons 
known  by  these  names.  Does  any  one  doubt 
who  are  the  devisees  of  the  lO-acre  lot?  And 
so  of  aU  the  devises  and  legacies.  PartA  evi- 
dence cannot  be  adduced  to  change  or  supply 
an  Intent  not  tf^pressed,  but  may  be  heard  to 
Identify  the  property  and  legatee  named  by 
the  testatrix.  We  think,  on  proper  Inquiry 
by  the  learned  court  below,  the  true  Interpre- 
I  tatlon  of  this  win  will  be  demonstrable,  and 
the  effect  given  It  that  the  testatrix  Inteaded 
I  by  the  words  she  nsed.  For  tbe  reasons 
I  given,  the  decree  of  the  court  below  vacating 
;  and  setUng  aside  the  probate  Is  reversed. 
[  leaving  to  stand  as  originally  entered  the  or- 
der of  the  raster;  coste  to  be  paid  oat  of 
the  estate. 


HEMPHILI.  V.  PUT  <t  aL 
(Supreme  Oonrt  of  Pennsylvania.   Oct.  81. 

1898.) 

TntAins  nr  Ocwmoh— Mortoaob— Ltisiurr  am 
jDuaHsm. 

Judgment  fwmvered  on  nortcMie  tiiat  the 
land  be  sold  unless  the  tenants  in  common  pay 
the  amoant  recovered,  being  reversed  as  to 
one  of  the  tenants  In  common,  cannot  be  en- 
forced for  the  entire  amount  against  the  inter- 
ests of  the  otbeva;  Uie  mortgaite  harinc  beee 
friven  by  the  executor  of  the  one  who  oevised 
the  land  to  such  tenants,  to  secure  notes  of 
testator  which  on  their  face  were  barred,  bat 
which  such  tenants  had  agreed  that  the  execu- 
tor would  pay  Interest  on,  and  thus  keep  alive. 

Appeal  from  court  of  common  pleas.  Wash- 
ington county. 

John  Hemphill  obtained  Judgment  on  scire 
facias  sur  mortgage  against  D.  M.  Pry.  ex- 
ecutor of  I.  T.  Fredericks,  deceased,  and  Sa- 
rah E.  Marks  and  others,  terre-tenants.  A 
writ  of  scire  facias  Issued  thereon  was*  stay- 
ed on  petition  of  said  Marks  to  the  extent 
that  Hemphill  could  collect  from  her  no 
more  than  one-fourth  of  the  Judgment,  and 
Hemphill  appeals.  Affirmed. 

The  opiolon  of  the  court  below  Is  as  fol- 
lows: "This  rule  Is  to  be  determined  npou 
the  petition  and  answer  filed,  and  the  record 
of  the  case  which  culminated  In  the  Judg- 
ment that  the  plaintiff  seeks  to  enforce.  The 
Judgment  entered  upon  the  verdict  of  the 
Jury  was.  In  effect,  that  the  plaintiff  coold 
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e  Teal  eitat*  corered  by  tbe  mortgage 
M.  Pry,  executor,  onleas  the  terre-ten- 
V.  H.  Fredericks.  W.  J.  Fredericks,  and 
B.  Marks,  paid  to  him  tbe  sum  oC  |2,- 
.  W.  H.  Fredericks  owned  an  undl- 
tmhfourtbs  Interest,  W.  J.  Fredericks 

an  uttdlTlded  one-fourth  Interest,  and 
Marks  owned  an  undirlded  one- 
I  Interest  In  the  land  mortgaged,  and 
ilty  each  one  was  bound  of  this  sum 
'  a  share  equal  to  the  share  he  owned 

land;  and,  more  than  this,  the  plain- 
'.  there  bad  been  no  appeal,  could  not 
Bsned  an  execution  to  collect  the  whole 
I  amount,  directing  that  tbe  sheriff  sell 
terest  of  the  decedent  In  said  land,  'ex- 
chat  was  owned  by  W.  H.  Fredericks.' 
H.  Fredericks,  however,  had  paid  his 
■tlonate  share  of  said  debt,  he  might 
[ssued  his  execution  to  collect  the  bal- 
»f  said  Judgment,  and  directed  that  the 
It  of  decedent  In  said  land  be  sold,  *ex- 
a  the  ondlTlded  Interest  of  W.  H.  Fred- 
.'  And  the  same  way.  It  three  Interests 
«en  paid,  he  could  have  confined  the 
D  tbe  om  Interest  the  owner  of  which 
lOt  paid.  W.  H.  Fredericks,  however, 
It  pay  his  share  of  the  Indebtedness  evl- 
i  by  this  judgment,  but  be  took  an  »9' 

0  the  supreme  conrt,  and  the  supreme 
rerersed  the  Judgment  as  to  him.  188 
L  693,  88  Aa  1090.  The  gaestlon  for 
r  to  determine  Is,  what  effect.  In  eanll7* 
lat  reroml  have  upon  the  JndgmentT 
r  opinkm,  tt  would  be  highly  hiequltable 
r  thMi  It  Increased  tbe  llabUlty  of  the 
remaining  terre-tenants,  and  that  the 
Iff  could  now  Issue  an  execution  for  the 
tlon  ot  his  whole  claim  out  of  their 
stsr-a  thlnft  a>  we  bsTe  said,  be  could 
ftve  done  before  the  appeal  was  taken, 
rue  effect,  therefore,  of  the  decree  of 
[q>reme  court  Is  that  the  plaintiff  has 
be  half  of  his  Judgment  which  W.  H. 
ricks,  before  the  appeal,  stood  bound 
r.  That  much  of  his  claim  the  suprane 
holds  has  been  barred  by  the  statute 
iltatlona  and  tbe  act  of  1884.  It  must 
tmembered  that  when  the  mortgage 

1  was  foreclosed  was  given,  the  statn- 
Uen  of  the  debts  of  the  decedent,  L  T. 
ricks,  bad  expired,  and  tha  oollecUon 
i  notes  of  the  plalntU^  on  their  face, 
larred  by  the  statute  <tf  llmltatton,  and 
the  plaintiff  obtained  his  Judgment  on 
heory  that  the  heirs  or  devisees  had 
A  that  the  executor  might  extend  the 
of  payment  But  there  la  nothing  In 
vldence  upon  which  the  recovery  was 
hat  shows  that  any  of  the  devlseei  did 
than  agree  tiiat  there  shoidd  be  paid 
f  his  or  her  share  of  the  estate  his  or 
lare  of  the  debt  Therefore,  when  the  sn- 
»  conrt  say  that  the  agreement  of  the 
levlsees  who  transferred  their  Interests 
H.  Fredericks  was  not  binding  on  them, 
Lves  one-half  tbe  plaintiff's  claim  Just 
waa  .before  tbe  agreementi  were  made, 


barred  by  the  statute  of  Umltatlon.  It  wUl 
not  do  to  say  that  each  of  the  devisees  was 
bound  to  pay  the  whole  of  the  plaintiff's 
claim,  with  the  right  of  contrlbutliui  from 
the  others  If  he  did  so.  That  might  have 
been  the  t^ae  while  the  testator's  debts  were 
a  lien  on  tbe  land  devised  to  them;  but  the 
moment  the  five  years  expired  each  held  his 
undivided  Interest  in  the  real  estate  unincum- 
bered, and  tbe  plalntltTs  claim  after  that 
rested,  not  upon  the  promise  to  pay  of  tbe  de- 
cedent, but  upon  the  Individual  promises  of 
tbe  devisees  that  eacb  would  pay  his  share 
of  tbe  debt  And  when  the  four  devisees 
agreed  with  the  executor  that  he  could  pay 
tbe  Interest  on  the  plalntUTs  notes,  and  keep 
them  alive.  It  cannot  be  Inferred,  In  tbe  al>- 
sence  of  proof  to  that  effect  that  each  there- 
by Intended  to  pledge  his  undivided  on»> 
fourth  Interest  In  the  land  for  tbe  payment 
of  the  whole  of  the  plaintiff's  claim,  but  tbe 
presumption  Is  that  each  Intoided  his  liabil- 
ity to  be  co-extenslve  ^th  his  share  In  the 
land  afterwards  mortgaged  by  the  executor. 
Again,  the  plaintiff  In  this  case  has  Issued  a 
lev.  fa.  aur  mortgage,  directing  the  sheriff  to 
sdl  'all  the  right  title,  and  Interest  of  I.  T. 
Fredericks,  deceased.  In  the  hands  of  D.  M. 
Pry,  the  executor  of  bis  i^l,  <rf,  In,  to,  and 
out  of  all  that  tract  of  land,*  etc,  'exc^rtlng. 
however,  the  undivided  Interests  thweln  ci 
John  Donnan  Fredericks  and  D.  P.  Freder^ 
icks,  devlseea  under  the  will  of  Rev.  I.  T. 
Fredericks,  wblcb  undivided  interests  were 
sold  and  cmveyed  to  one  W.  H.  Fredericks.' 
This  is  not  the  property  pledged  by  the  mort- 
gage for  the  payment  of  the  plalntUTs  debt 
And,  more  than  that,  D.  M.  Pry,  executor, 
even  with  the  consult  ot  the  orphans'  court, 
could  not  have  glvoi  a  valid  mor^ge  to 
raise  money  to  pay  or  secure  the  plalntUTa 
debt  Oiat  would  have  only  covered  the  ludl- 
vlded  mterest  of  W.  J.  Fredericks  and  Sarah 
B.  Marks  (leaving  out  tiie  undivided  Interest 
owned  by  W.  H.  Fredericks),  at  least  with- 
out their  tstprem  consent  The  orphans* 
court  can  ordn  tbe  sale,  or  that  a  mortgage 
be  given  on  the  real  estate  of  which  a  de- 
cedent dies  seised  or  so  much  thereof  as 
may  be  necessary  to  pay  his  debts;  but  It- 
has  no  authority  to  direct  the  sale  of  an  un- 
divided Intmst  therein  tbat  has  be«i  devised 
to  a  particular  person  for  the  relief  of  otber 
devisees.  If,  therefore,  D.  M.  Pry,  executor, 
could  not  have  given  a  mortgage  on  the  real 
estate  ot  the  decedent  which  would  have  only 
covered  the  undivided  intarests  therein  de- 
vised to  W.  J.  Fredericks  and  Sarah  El  Sifitrks  • 
to  secure  tiie  payment  of  the  whole  of  the 
plaintiff's  claim,  how  can  tbe  plalndff  now 
Issue  a  lev.  fa.  that  amounts  to  the  same 
tbbig?  It  has  been  azgned  that  tbe  petition- 
er has  no  cause  of  complaint  (I  quote  fmn 
tbe  plalntUTs  brief)  tbat  this  is  no  hardship 
iqjion  Mrs.  Marks,  tor  she  has  evinced  her 
satisfaction  with  the  Judgment,  never  having 
tried  to  reverse  tt.  '*Vlgllantlbns  et  non 
dormlentibns  leges  subvenlunt" '   She  never 
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complained,  and  does  not  now  complain,  of 
the  Judgment  entered  in  this  court  on  Marcb 
24,  1807.  That  Judgment  required  her  to 
pay  but  one-fourth  of  the  plalntlff'a  Indebted- 
ness. This  she  is  now  willing  to  do.  She 
did  not  appeal,  because  she  was  willing  that 
her  property  should  be  sold  oil  the  Judgment 
as  It  then  stood.  On  January  3,  1898.  the 
supreme  conrt  reversed  the  Judgment  as  to 
W.  H.  Fredericks,  and  now  the  plaintiff 
seeks  to  make  her  pay  one-half  of  his  In- 
debtedness In  place  of  one-fourth  thereof. 
He  Issues  a  lev.  fa.,  which  he  could  not  have 
issued  on  the  Judgment  from  which  she  did 
not  appeaL  He  baa  released  one-half  of  the 
property  cohered  by  the  mortgage,  and  seeks 
to  collect  his  whole  debt  out  of  the  other 
half.  On  ttiat  question  she  never  has  been 
heard,  and  never  has  had  a  day  in  court  It 
must  be  remembered  that  the  mortgage  was 
not  executed  by  the  petitioner,  and  she  did 
not  pledge  her  Interest  in  the  real  estate  de- 
vised to  her  to  pay  the  plaintiff's  claim.  And 
the  executor  could  not  pledge  It  to  secure 
the  whole  of  his  claim  to  the  relief  of  other 
devisees,  without  her  consent;  and  she  now 
says  she  never  consented  to  pay  more  than 
her  share  of  the  indebtednen.  and  this  ahe 
to  Btm  wnung  to  do." 

H.  M.  Dougan,  Cor  appdlant  J.  C  Bwtng, 
for  appellees. 

PER  CURIAM.  Tbe  decree  In  ttila  eate  la 
afflrmed  on  the  oplnlra  of  tbe  learned  conrt 
below. 


In  n  HILLSR*6  DSTAm 
Appeal  of  HAUOK. 
'  (Bnpreme  Court  of  Pennsylvania.  Oct  81. 

1898.) 

Account  against  Ebtitk— Lihitatiors. 

A  stale  claitQ  agaloat  a  decedent's  estate 
was  properly  disallowed  where  there  was  oo 
reason  whatever  for  delay  in  presenting  It, 
and  decedent  was  of  ample  meana,  and  the 
dalmaat,  while  in  need,  instead  of  Insistiag 
on  payments  on  account  or  credits,  was  paying 
the  decedent  In  cash  for  goods  sold  and  deliv- 
ered to  him. 

Appeal  from  orphans'  court,  BcboylklU 

comity. 

Claim  by  Benjamin  Hanck  against  tbe  es< 
tate  of  Ellas  Miller,  deceased.  From  a  de- 
cree of  tbe  auditing  Judge,  disallowing  the 
claim,  claimant  appeals.   Decree  afflrmed. 

The  following  Is  the  portion  of  the  decree 
below  referring  to  the  daim:  '*Prom  this 
evidence,  we  And  the  following  facts:  (1) 
Hie  account  between  Henry  Breisch  and 
Ellas  Miller  ending  on  pages  812  and  SIS, 
presented  by  claimant.  Is  an  unsettled  ac- 
count of  their  mutnal  dealings  from  May  1, 
1876.  to  December  7,  1805,  and  that  by  this 
account  nothing  is  due  claimant  (2)  The 
account  begtauing  on  page  445,  and  ending 
on  pages  450  and  461,  begtu  November  80^ 


1875,  and  ends  June  28,  1878.  It  to  a  sepa- 
rate and  distinct  account  of  an  entirdy  dif' 
ferent  character.  It  does  not  exhibit  tbe 
sale  and  delivery  of  any  goods  or  property 
by  MlUer  to  Breisch.  (8)  The  last  Item  of 
this  on  either  side  is  June,  1876;  that  nothing 
had  been  done  by  the  decedent  by  way  of 
promise,  acknowledgment  or  payment  oir 
this  account  within  six  years  prior  to  bla 
death  which  wonld  toll  the  bar  of  the  statute 
of  limitations.  Reference  to  a  few  antfaorl. 
ties  may  be  well,  before  making  final  dispoat- 
tlon  of  this  claim.  In  Mueller's  Estate,  1S» 
Pa.  8t  500,  28  Aa  491,  It  Is  said  that  'claim* 
against  decedents,  which  might  have  hetat 
made  against  blmsdf  while  living,  are  al- 
ways subject  to  Just  suspicion.*  The  evi- 
dence offered  in  support  of  this  claim  dis- 
closes very  Jnst  grounds  for  suspicion.  It  Is 
a  very  stale  claim.  There  appears  no  rea- 
son whatever  for  such  delay.  The  decedent 
was  of  ample  means  and  Henry  Breisch  was 
In  need  of  every  cent  due  him.  and,  while  so 
in  need.  Instead  of  indsting  on  payments 
on  account  or  credits  on  account,  he  was  pay- 
ing Miller  In  cash  for  goods  sold  and  deliv- 
ered to  him  by  Miller.  In  the  case  of  Wilson 
V.  Wilson.  8  N.  J.  IMW,  96,  cited  with  sp: 
proval  by  Mr.  Justice  Mitcbdl  in  Fnlton's 
BMate,  178  Pa.  St  88,  85  Aa  881,  It  to  said; 
*A  book  of  dally  entries,  containing  account* 
with  different  people  touching  mattera  te 
which  a  man  Is  known  to  deal  or  be  employ- 
ed, and  which,  according  to  the  custom  of 
the  country,  are  usually  made  matter  of  ac- 
count  has  been  admitted  as  evidence  for  the 
Jury  under  all  circumstances  of  the  case; 
while  a  detached  paper,  which  might  have 
been  made  up  for  the  occasion,  has  been 
wholly  rejected.  Now,  these  last  entries  ap- 
pear to  mo  to  be  no  part  of  the  book,  prop- 
erty qteaklng,  but  to  stand  precisely  in  tbe 
situation  of  a  detached  paper,  and  to  derive 
no  credit  at  all  from  their  b^ng  written  -with- 
In  the  cover  of  the  book,  seeing  they  are 
written  upon  pages  wholly  detached  from  the 
dally  entries  and  accounts.'  It  is  contended 
on  behalf  of  claimant  that  Henry  Brelsdt 
being  a  farmK*,  unacquainted  with  any  bet- 
ter method  for  keeping  his  acounts,  be  should 
not  suffer  because  they  were  kept  in  this  nn- 
usual  way.  But  it  to  plain  he  must  have 
known  better  how  to  keep  such  accounts,  for 
during  1872.  1878,  1874.  187a  1870,  and  1887 
numerous  Items  of  lumber  charges  were  en- 
tered by  him  against  Miller,  In  the  osnal 
and  proper  way;  not  In  Inmp  charges,  as 
these  are,  In  a  separate  part  from  the  regular 
entriM  of  their  mntnal  dealings.  The  tialM 
is  dlsanowed.** 

B.  A  Beddall,  for  appellant   8.  O.  IL  HoK^ 

lopeter,  for  appellee. 

PER  CURIAM.  It  to  Impossible  to  sustate 
the  entries  upon  which  the  appellant  reUee 
as  valid  book  entries  In  any  point  of  viev. 
nor  WMM  any  teatlmmy  givoi  or  offered  whldp 
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t  lapplj  the  deflclenclea  of  the  entries. 

opinion  of  the  auditing  judge  la  a  com- 
TlndlcatloD  of  hla  mllngs,  and  on  that 
lecree  1b  affirmed.    Decree  affirmed,  and 
al  dismissed,  at  the  cost  of  the  appelant 


lBlow  t.  borough  of  BEAVBB 

FALLa 

preme  Court  of  PennsrlTanla.   Oct.  81, 
1898.) 

COITTRAOT  BT  BOROCOH— ULTRA  VlRH. 

k  contract  itj  a  boroagh  einploylns  one 
igineer  to  make  plans  for,  aod  loperintend 
ructioo  of,  waterworks  for  it  is  not  ultra 
,  the  Bnbject-matter  belag  entirely  with- 
I  mnDldpal  fuDctloDB,  bo  that  he  can  re- 
'  for  his  services  rendered  before  the  bor^ 

la  enjoiaed  from  erecting  such  works,  od 
rroand  that  It,  being  supplied  with  water 
>Dtract  with  a  private  corporation,  had  ez- 
ted  the  power  granted  by  Boroagh  Act 

to  anppir  itself  with  water. 

peal  from  court  of  common  pleas,  Bearer 

ty. 

:lon  by  J.  H.  Harlow  against  the  borough 
eaver  Falls  for  servlceB  as  engineer  un- 
L  contract  to  make  plans  for,  and  super- 
id  construction  of,  waterworks  for  de- 
mt,  which  works  It  was  enjoined  from 
rructlng  (Metzger  t.  Borough  of  Beaver 
1, 178  Pa.  St.  1, 35  AtL  1134)  on  the  ground 

It,  being  supplied  with  water  by  con- 
wlth  a  private  corporation,  bad  ex- 
ted  the  power  granted  by  Borough  Act 

to  supply  Itself  with  water.  Judgment 
tlalntiff.  Defendant  appeals.  Affirmed. 

R.  Martin  and  A.  P.  Marshall,  for  appel- 
MagnuB  Pflaum  and  HIce  &  Hlce,  for 
Uee. 

IR  CURIAM.  The  defendant  undoubted- 
ad  a  lawful  right  to  make  the  contract 
crvlces  upon  which  the  plalDtlflTs  claim 
muded.  It  was  not  ultra  vires,  in  any 
i.  The  subject-matter  of  the  contract  was 
ely  within  the  municipal  functions  of  the 
odant.  The  service  being  In  part  per^ 
ed.  and  then  suspended  for  a  lawful 
>n,  bj  the  act  of  the  defendant,  the  plain- 
was  entitled  to  be  paid  for  the  service 
ad  rendered.  The  asslgumeots  of  error 
ill  dismissed.  Judgment  affirmed. 


STEVENSON  v.  SCOTT  et  al. 

ipreme  Court  of  PoBusylvanla.   Oct.  81, 

1898.) 

BfEOTirBXT— Conditional  JuDOMsitT. 
Indgment  in  ejectment  by  a  devisee  against 

0  whom  the  executor  sold  the  land  to  pay 

1  of  the  testator,  but  who  had  not  paid  all 
turcbase  price,  or  received  a  deed,  will  be 
itloual  on  his  not  paying  the  balance  and 
ning  a  deed  within  a  reasonable  time. 

peal  from  court  of  common  pleas,  Wssh- 
n  county. 

fctment  by  H.  M.  Stevenson  against  Roh- 
cott,  with  notice  to  H.  B.  McCarrell,  terre- 


tenant.    From  a  conditional  judgment  for 
plaintiff,  he  appeals.  Affirmed. 

The  opinion  of  the  court  below  Is  as  follows: 

"When  the  case  was  closed  on  the  trial  of 
this  action,  the  counsel  for  the  plaintiff,  as 
well  as  the  counsel  for  the  defendant,  asked 
for  binding  Instructions,  the  facts  in  the  case 
being  undisputed.  We  instructed  the  jury  to 
find  for  the  plaintiff  for  the  land  In  dispute, 
reserving  four  questions  of  law  and  the  right 
to  enter  judgment  non  obstante  veredicto. 
The  first  and  fourth  of  these  questions,  as 
they  are  numbered  on  the  record,  are  to  bs 
considered  as  withdrawn;  and  It  is  to  be  taken 
that  the  records  of  the  deeds  of  Mrs.  Mahon. 
Kate  O.  Floyd,  and  Mary  A.  Smith  were 
properly  admitted  in  evidence,  and  also  that 
the  record  of  the  orphans*  court  offered  In 
evidence  can  be  called  In  question  and  attack- 
ed in  this  proceeding. 

"I'bat  leaves  two  questions  for  our  consld- 
eratlon:  First  Whether,  under  the  deeds  of 
Mrs.  Mahon.  Mrs.  Floyd.  Mary  Smith,  and 
John  A.  Smith,  and  the  will  of  Stephen  Smith, 
deceased,  the  plaintiff  has  such  a  title  as  en- 
titles him  to  the  possession  of  the  land  in  dis- 
pute.  It  Is  claimed  by  the  defendant  that  tha 
beneficiaries  nuder  the  will  of  Stephen  Smith, 
deceased,  were  entitled  only  to  receive  money, 
and  not  land,  and  that  the  plaintiff,  under  his 
deeds  from  them,  stood  In  their  shoes.  This 
claim,  In  our  opinion.  Is  not  well  founded. 
The  will  of  Stephen  Smith,  deceased,  did  not 
direct  a  sale  of  his  real  estate,  so  as  to  work 
an  equitable  conversion;  and,  although  he 
gave  comparatively  large  legacies  to  his  chil- 
dren,—so  large  that  the  personal  estate  was 
not  sofflclent  to  pay  them,  and  in  such  terms 
that  they  were  a  charge  upon  his  land.— still, 
his  devise  of  'all  the  rest,  residue,  and  re- 
mainder of  my  estate  to  be  divided  share  and 
share  alike  between  his  children,'  etc.,  would 
entitle  them  to  the  possession  of  his  real  es- 
tate, subject,  of  course,  to  the  statutory  lien  of 
his  debts  and  the  lien  of  any  legacies  which 
might  remain  unpaid  by  the  proceeds  of  the 
sale  of  bia  personal  property.  It  being  admit- 
ted that  Stephen  Smith  had  title  and  died 
seised  of  the  land  In  dispute,  we  therefore  find 
that  his  will  and  the  deeds  of  his  children  to 
M.  H.  Stevenson,  the  plaintiff,  vested  in  him 
the  right  of  possession  to  the  land  in  dispute, 
subject  to  the  liens  we  have  indicated,  and 
any  equities  that  may  exist  by  reason  of  pro- 
ceedings Instituted  to  enforce  these  Hens. 

"That  brings  us  to  the  second  question  for 
our  consideration,  to  wit,  'whether,  under  the 
prowedlngB  in  the  orphans*  court,  offered  in 
evidence,  an  equitable  title  to  the  land  In  dis- 
pute was  Tested  in  the  defendant,  such  as 
would  entitle  him  to  have  a  deed  from  tbe 
executor  on  the  payroent  of  tbe  balance  of  the  ^  •- 

purchase  money.*   The  defendant  claimed  to  ^  -■ 

be  in  possession  of  the  land  In  dispute,  as  the 
vendee  of  the  executor  of  Stephen  Smith,  de- 
ceased, and  that  the  executor  was  duly  au-  $  . 
thorlzed  to  sell  the  land  to  pay  the  debts  of 
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the  decedent  by  the  orphani^  court,  under  tbe 
acta  of  1832  and  1S89.  Both  he  and  the  ex- 
ecutor testified,  and  It  ia  not  coDtrorerted,  that 
the  price  of  the  land  as  sold  to  the  defendant, 
$45  per  acre,  amounted  to  the  Bum  of  $3,335, 
and  that  all  the  purchase  money  had  been 
paid  to  the  executor  except  135,  but  that  no 
deed  had  yet  been  made  and  delivered  by  tbe 
execntw  to  him.  The  orphans*  court  record 
of  this  sale  was  offered  in  erldence  by  the 
defendant,  to  establish  his  right  of  posses- 
sion, and  It  was  admitted  over  the  objection 
of  the  plalutifT,  who  Insisted  that  the  record 
failed  to  show  any  Jurisdiction  In  the  or- 
phans' court  to  confirm  the  sale  made  by  the 
executor  to  the  defendant  After  a  careful 
omslderatlon  of  tbe  question,  we  are  of  the 
opinion  that,  although  some  of  the  steps  taken 
In  this  orphans*  court  proceeding  were  not 
strictly  in  accordance  with  the  best  practice 
or  most  orderly  mode  of  procedure,  yet  that 
the  court,  on  the  facts  before  it.  had  Juris- 
diction to  confirm  the  sale  made  by  the  execu- 
tor to  the  defendant,  and  we  have  so  held  In 
an  (pinion  this  day  filed  In  tbe  orphans'  court, 
In  a.  proceeding  Instituted  by  the  plaintiff  In 
this  case  to  set  aside  or  modify  that  decree, 
and  to  that  opinion  the  counsel  In  this  case  Is 
referred.  And  It  can  be  considered  as  here 
Inserted. 

"This  brings  ns  to  anoUier  objection  that 
was  made  by  the  plaintiff  to  tbe  admission  of 
this  record  of  tbe  orphans'  court  In  evidence 
at  the  trial.  It  was:  'Because  it  Is  In  evi- 
dence that  no  deed  has  been  delivered  by  the 
executor  to  the  defendant,  and  defendant's 
abstract  of  title  admits  that  he  has  not  paid 
all  the  purchase  money.*  This  objection,  in 
our  opinion,  did  not  go  to  the  admissibility  of 
the  evidence  offered,  but  rather  to  Its  effect 
If  the  objection  were  that  this  record  alone 
did  not  establish  such  a  title  as  to  give  the  de- 
fendant tbe  right  to  hold  possession  against 
the  heirs  or  devisees  of  Stephen  Smith,  or 
their  vendee,  then  we  think  the  objection  well 
taken.  But  ejectment  Is  an  equitable  pro- 
ceeding, and  this  evidence  was  admissible  to 
show  that  In  equity  the  plaintiff  Is  only  en- 
titled to  «  conditional  verdict  Under  the  ao- 
thorlty  of  Greenough  v.  Small,  131  Pa.  St 
132,  20  Atl.  553,  and  the  cases  there  cited,  the 
plaintiff  is  entitled  to  possession  as  against 
the  defendant,  all  the  purchase  money  not 
having  been  paid,  and  a  deed  from  tbe  execu- 
tor not  havli^  been  executed  and  ddlvered; 
but  the  moment  the  defoidant  pays  the  bal- 
ance of  the  purehase  money,  and  geta  his 
deed,  he  can  recover  the  possession  back  from 
the  plaintiff.  Equity,  to  avoid  such  a  vain 
proceeding,  will  allow  the  entry  of  ft  condi- 
tional Judgment  in  favor  of  the  plalntltC,  to 
be  released  and  vacated  If  the  defendant, 
wltMn  a  reasonable  time,  will  file  in  this  court 
a  receipt  showing  that  he  has  paid  all  tbe  pnr> 
chase  money,  and  a  certified  cojfj  of  the  rec- 
ords from  the  recorder's  office  showing  Jw 
has  received  and  bad  recorded  a  deed  for  the 
land  In  diq^ute  from  the  ezecutw,  and  pa^ 


the  costs  of  this  suit,  otherwise  Judgment  In 
favor  of  the  plaintiff  to  become  atMOlate;  and 
such  a  Judgment  we  will  mter.** 

J.  0.  Bwli^b  ftir  ^tenant.  EL  M.  Doosan, 
for  appellee. 

PBK  OITRIAM.  me  Judgment  In  this  case 
Is  affirmed,  on  the  opinion  of  the  court  below 
on  the  questions  of  law  reserved  on  the  trial. 


COMMONWEALTH  v.  PBESTON. 
(Supreme  Court  of  Pennsylvania.    Nov.  7, 
1898.) 

CeiminalLav— HomciDB— IssAsrrT— Pkisoxbr'* 
Htatbmbkt  bbpous  Ssxtbkoe— K>- 

OBSSITT— KBVBKBAU 

1.  On  an  isaoe  whether  one  accused  of  mur* 
der  was  insane,  where  he  had  at  long  inter- 
vals manifested  a  chiidiBb  disposition,  it  was 

S roper  to  submit  the  question  to  the  jury  to 
etermine  from  his  mental  condition  before 
and  immediately  after  the  commission  of  the 
crime. 

2.  An  inaccuracy  of  the  trial  Judge  In  stat- 
ing that  a  witness  as  to  tbe  mental  condition 
of  accused  had  employed  him  for  4  or  &  years, 
instead  of  so  many  months,  where  the  em- 
ployment was  10  years  l>efore  the  crime,  and 
the  witness  had  known  accused  for  15  yean 
preceding  the  crime,  was  harmless  error. 

3.  It  is  essential  that  one  accused  of  crime 
l>e  asked  before  sentence  if  he  has  anything  t» 
say  wliy  sentence  should  mot  be  paned  t^on 
him,  and  that  the  record  show  tiiat  be  waa  so 
asked. 

4.  Omission  to  ask  one  accused  of  crime,  be- 
fore sentence,  if  he  had  anything  to  say  why 
sentence  should  not  be  passed  on  Um,  vitiates 
the  sentence,  but  does  not  work  a  reversal. 

Appeal  from  court  of  oyer  and  terminer, 

Chester  county. 

Jonas  Preston  was  convicted  of  murder,  and 
appeals.  Remitted,  with  a  procedendo. 

W.  S.  Harris,  for  appellant  W.  W.  Blae- 
I  Elree,  Dist  Atty.,  for  the  C(Hnmottwealtta. 

FELL,  J.  The  assigmnotti  of  nrw  whlck 
relate  to  the  charge  of  the  court  are  without 
merit  No  undue  prominence  was  given,  o 
alleged,  to  the  evidence  for  the  common- 
wealth, and  that  In  favor  ttf  the  prisoner  waa 
fully  and  faJrty  presented.  It  was  left  to 
the  Jury  to  determine  tbe  moital  etnidltkm 
ot  the  prisoner  at  the  time  he  committed  the 
crhne.  frcan  the  proof  of  his  maital  condition 
Immediately  before  and  Immediately  afttf. 
No  aafer  guide  than  this  could  ha.Te  been 
given  them.  There  was  no  evidence  that  bis 
conduct  had  been  vlt^nt,  or  that  It  had  been 
such  as  to  Indicate  vldtence.  The  most  that 
waa  shown  was  that  on  a  few  occasions,  aeps- 
rated  by  long  Intervals  of  time,  bis  conduct 
had  been  childish.  When  the  statement  ta 
the  diarge  that  If  the  witnesses  wbo  had 
seen  the  prisoner  the  night  before  the  crime 
was  committed  were  to  be  relied  upon  he  was 
in  his  usnal  normal  coodltloo  of  mind,  la  con- 
sidered in  tbe  connection  In  ifblth  It  was 
made,  there  is  no  ground  for  doubt  or  misun- 
derstanding. 
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I  learned  JndcB  wbb  Inaccnnte  in  statfng 
K  witness.  Thomas  Underwood,  bad  tes- 
Utat  be  bad  employed  tbe  prisoner  for 
6  years.  It  appears  tbat  tbe  witness 
tbat  be  bad  known  bim  tor  16  years, 
bad  employed  him  for  4  or  6  months, 
employment  was  10  years  before  tbe 
and  tbe  witness  bad  tn  the  meantime 
tbe  prisoner  frequently.  On  tbe  qoes- 
at  bis  mental  condition  when  tbe  crime 
sonmiltted  tbe  period  of  bis  employment 
□ot  material,  and  tbe  error  In  statement 

0  harm.  If  It  had  been  considered  as  a 
;r  of  any  importance,  the  proiwr  course 

1  have  been  to  have  called  the  attention 
e  learned  Judge  to  It  at  the  time. 

>  objection  tbat  the  prisoner  was  not 
I  before  sentence  if  he  had  anything  to 
rby  sentence  of  death  sbouid  not  be  pro- 
ced  upon  him  must  be  sustained.  This 
lion  is  not  an  error  In  tbe  record  merely, 
b  might  be  amended.  It  was  conceded 
te  ailment  tbat  the  qnecrtlon  was  not 
1.   Tbat  it  must  be  asked,  and  tliat  it 

so  appear  on  tbe  record,  has  been  re- 
dly decided.  Tbe  reasons  for  this  re- 
ment,  since  tbe  prisoner  may  now  be 
t  at  the  trial,  are  much  less  substantial 

when  It  first  became  recognized  as  a 
,  but  tbat  ft  Is  a  matter  of  substance, 
not  of  form  merely,  has  been  settled. 
Uton  V.  Com..  16  Pa.  St.  129;  Dunn  t. 
,  6  Pa,  at.  881;  Dou^erty  t.  Com.,  69 
it.  286;  McCue  t.  Com.,  78  Pa.  St.  185. 
le  opinion  In  the  case  last  cited,  it  was 
by  Agnew,  G.  J.:  "It  does  not  appear 

tbe  record  tbat  the  prisoner  was  asked, 
e  sentence,  why  sentence  of  death  should 
»e  pronounced  upon  bIm.  This  is  a  fatal 
,  and  affects  the  merits  of  the  case.  It 
cessaxy  to  ask  tbe  prisoner  this,  tbat  he 
have  an  opportunity,  before  tbe  penalty 
iath  be  Tifilted  upon  him,  to  plead  in  bar 
e  sentence  any  matter  sufficient  to  pre- 

its  execution."  This  omission  does  not, 
¥Ter,  call  for  a  reversal.  Jewell  t.  Gun., 
'a.  St  M;  McCne  v.  Com.,  supra.  The 
!Dce  only  will  be  set  aside.  Tbe  sentence 
e  court  of  oyer  and  terminer  is  set  aside. 
It  Is  ordered  tbat  tbe  record  be  remitted 
lat  court,  with  a  procedrado,  tbat  tbe 
ner  may  be  sentoiced  according  to  law. 


FUOK  et  aL     FOREST  OIL  GO. 

ipreme  Court  of  PennsylTania.   Oct.  SI, 
189a) 

nuLs— ComniDOfKnr— 'Bsran  ChuxraDk 

restator's  children,  havtng  snrriTed  him, 
an  abst^ate  Indefeasible  estate  nndv 
iriil,  glTing  them  land  to  bold  to  them, 
heirs  ana  issue;  then  declaring  It  his 
ling  that.  If  rither  of  them  sbouid  die 
lat  issue,  his  share  shad  remain  with  the 
■  daring  lUs  life;  and  concluding,  "and 
then  go'*  to  certain  others,— death  before 
tor  being  meant  by  the  provision  as  to 
[  iritbont  Issnsb 


Appeal  from  conrt  of  coaaom  lAaaa,  Waali- 

ington  county. 

BJectment  by  John  B.  Flick  and  other* 
agaliut  tbe  Forest  OU  Company.  Judgmmt 
for  defendant,  PlalntUte  appeal.  Affirmed. 

Tbe  opinion  of  the  oonrt  below  la  u  fifl- 
lows: 

*tbiM  action  of  ejectment  was  brought  by 
the  plalntifra  on  Angnst  16,  18D7,  to  recover 
100  acres  of  land  In  Middlesex  township,  In 
the  possession  of  tbe  Forest  OU  Company, 
who  claim  under  an  oil  and  gas  lease  from 
Henry  and  Hary  Ann  Flick  to  John  A.  HUl, 
dated  October  2D,  1887,  and  by  various  aa- 
slgnmenta  and  transfers  conveyed  to  tbe  de- 
fendants; alao  a  lease  to  J.  U.  Onffey  ft  Oo., 
dated  Joly  10^  1888,  assigned  to  tbe  defend- 
ants. After  the  Jury  had  been  swom,^  and 
the  testimony  In  the  case  taken,  the  parties 
all  agreed  In  writing  to  dispense  wltb  tbe  trial 
by  Jury,  and  submit  tbe  decision  of  tbe  case 
to  tbe  Judge  of  the  conrt  to  hear  and  de- 
termine tbe  same,  under  the  provisions  of  Act 
April  22, 1874  (P.  L.  109).  It  to  admitted  tbat 
all  parties  claim  tbroogb  John  Flick.  Sr.,  and 
the  only  question  for  consideration  to  whetba 
or  not  the  lessors  had  such  an  estate  In  tin 
land  aa  enatrted  them  to  make  a  lease  toe  a 
term  running  after  tbelr  death. 

■*Flndta)gs  of  Fact 

''From  ft  careful  consideration  of  the  vry 
dence  In  the  case,  I  have  reached  tbe  follow- 
ing findings  of  fact: 

"(1)  John  Flick,  Sr.,  was  the  owner  of  tb« 
land  described  In  tbe  writ  on  April  16,  ISfH, 
and  at  tbe  time  of  hto  death,  bi  187a 

*'{2)  On  AprU  IS,  1870.  John  FUck  made 
and  executed  hto  last  wUI  and  testamoit,  pro- 
bated June  7, 1870,  in  and  by  which  he  made 
tiie  following  devise  to  Henry  and  Bfary  Aba 
FUck:  1  give  and  bequeath  to  my  son  Henry 
Flick  and  my  daughter  Mary  Ann  FUck,  to 
hold  and  abare  alike,  all  that  balance  of  lan4« 
messuage,  or  tenement  on  which  I  now  Uve, 
situate,  lying,  and  betaig  In  Middlesex  town- 
ship, and  county  afcnesald,  together  with  all 
my  personal  estate  whatsoever,  to  bold  to 
them,  the  said  Henry  Blick  and  Mary  Aua 
Flick,  their  heirs  and  teane.'  'And  my  win 
and  meaning  to  that,  In  case  my  son  Henij 
Flick  or  my  daughter  Mary  Ann  Flick  sbouid 
depart  this  life  without  issue,  hto  part  or 
portion,  her  part  or  portion,  abaQ  remain  wltb 
the  other  said  party  during  hia  or  her  natural 
Ufa.*  *And  shall  then  go  and  be  equally  di- 
vided into  six  shares  among  tiie  following 
persons:  My  eldest  son,  John  Q.  FUck,  heirs, 
onfr«lxtb  part;  my  eldest  daughter.  Ellen, 
totennarrled  wltb  Jacob  Waddle,  one-slxtb 
part;  my  son  Edward  Flick  one-rixth  part; 
my  dangtater  Sarah  Jane,  intermarried  wlOi 
Robert  More,  one-sixth  part;  my  grandson 
Henry  O.  Thompson  one-stxtb  part;  my 
grandscn  William  T.  Thompson  onMtztlk 
part* 

"<8>  After  the  death  of  the  testator,  Htmy 
and  Mary  Ann  went  Into  possession  of  tiM 
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land  under  the  wUL  and  n  remained  nntfl 
their  death.  Heu?  died  April  IS,  1897.  and 
Muj  Ann,  Jnlr  T,  1887.  both  IntMtatB,  nn- 
marrled,  and  without  Issue. 

"(4)  That  Henrj  and  Mary  Ann  FUck  join- 
ed In  making  two  oU  and  gas  leases  for  the 
land  described  In  tbe  writ,— one  for  80  acres, 
made  to  John  A.  Hill  on  October  29.  1887, 
recorded  June  26, 1888,  in  Deed  Book  98,  |>a«e 
129,  which  HOI  assigned  to  W.  S.  Onffey  and 
Einmet  Queen,  January  S,  1888,  who  assigned 
tbe  same  to  J.  U.  Guffey,  November  9,  1888; 
and  one  to  J.  M.  Ouffey  &  Co.,  dated  July  10, 
1888,  for  20  acres.— both  being  for  a  term  of 
10  years,  and  thereafter  while  oil  and  gaa 
are  produced  in  paying  quantities  upon  the 
premises,  and  both  being  duly  assigned  to  the 
defendant  company  November  13,  1890,  and 
recorded  April  IS,  1891.  Tbe  defendant  Is 
still  tn  possession  of  the  a^  leases,  pumplnf 
and  producing  olL 

"(S)  That  the  plaintiffs  are  the  next  of  kin 
of  Henry  and  Mary  Aon  FUck,  and  upon  their 
death  became  the  owners  In  fee  of  the  land 
derlsed  to  them  and  described  In  the  writ 
heretai,  subject  to  the  defendant  company's 
lease. 

"Conclualona  ot  Lav. 

**From  a  careful  consideration  of  Oils  case, 
Z  bare  reached  the  foUowlnjE  conduslnia  of 
law,  which  seem  to  me  to  apl^  to  the  t»et» 
m  fonnd: 

"(1)  That,  aa  a  conclnalm  of  law,  the  words 
m  fhe  wlU  conferring  an  estate  In  fee  simple 
to  Henry  FUck  and  Mary  Ann  Flick,  their 
heirs  and  Issue,  cannot  be  reduced  to  a  life  es- 
tate without  an  Intent  deariy  and  plainly  es- 
prceood  in  the  will. 

*'(2)  That  the  chiuae  In  the  win,  to  wit,  in 
caoe  my  son  Henry  FUck  or  my  daughter 
Uaty  Ann  FUck  should  depart  this  Ufe  wlth- 
otit  Issue,*  shall  be  construed  to  mean  death 
In  the  lifetime  of  the  testator,  and  not  an 
Indefinite  failure  of  Issue. 

**(&)  That  the  derlaees,  Henry  and  Mary 
Ann  Flick,  had  and  took  a  fee-almple  estate 
at  tiie  death  of  the  testator. 

"On  a  careful  examloatlon  of  the  law  and 
facts  In  ^Is  case,  I  Call  to  Hud  anything  to 
distinguish  it  on  the  question  of  law  from 
the  cases  of  In  re  Blddle's  Estate,  28  Fa.  St 
62;  Mlckley'8  Appeal,  82  Fa.  St  514;  Fits- 
water's  Appeal,  04  Pa.  St  141;  King  ▼. 
Frick,  135  Pa.  St  675,  19  AtL  951;  Grimes 
T.  Sbhrk,  169  Fa.  St  74,  32  AU.  113;  and 
others  cited  by  the  defendant,— where  it  has 
been  repeatedly  ruled  that  when  a  bequest 
be  made  to  a  person  absolute  In  the  first  in- 
stance, and  it  la  provided  that,  In  the  event  of 
death  or  death  without  Issue,  another  legatee 
or  legatees  shall  be  substituted  to  the  share 
or  legacy  there  given.  It  shall  be  construed  to 
mean  death,  or  death  without  issue,  before 
the  testator,  and  that  the  first  taker  is  always 
the  first  object  of  the  testator's  bounty,  and 
the  absolute  estate  is  not  to  be  cut  down  to 
Ka  estate  tor  Ufe  without  clear  evidence  of 


•ueb.itttoBt  We  hare  no  ntch  dear  enOcnoe 
of  intait  on  Oie  part  of  the  taatatw,  Jobn 
Flick,  to  redoee  the  share  to  Henry  and  Mmxj 
Ann  to  a  Ufe  Mtate,  aa  wm  dlstlngnlah  tbls 
case  from  tbe  eaaea  cited;  and  thmfkne  It 
muat  be  held  that  fhej  lad  an  abaotote^  Inde- 
feasible Intwest  In  the  ahaxe  bequaattiea  to 
them,  and  that  the  leasee  made  by  tbam  un- 
der which  the  defendant  claims  are  good  and 
valid." 

Thompson  &  Son,  for  aiveUanta.  B.  W. 
Onmmins  and  W.  D.  Brandon,  fw  iwdlee. 


PER  CURIAM.  The  judgment  hi  this 
Is  affirmed,  on  the  opinion  of  the  learned 
judge  of  the  court  bdow. 


CORN  EXCHANGE  NAT.  BANK  r.  SOUO- 
ITOBS*  LOAN  &  TRUST  CO.  et  aL 

(Snpmaa  Court  of  Pennsyivaida.  Nor.  T, 

1888J 

BaHKS— ISSOLTSHOT— T^MWe— E<PWT. 

1.  A  bank  which,  at  the  request  of  and  aa  aa 

accommodatioD  to  a  trust  company,  lets  it  hare 
$2,000  In  |2  bills  In  exchange  fbr  ite  check  <» 
a  third  bank  for  like  amount,  when  It  Is  insol- 
vent to  the  knowledge  of  Its  ofllcera,  and  ob 
the  last  day  its  doon  are  opened,  can,  tiie 
check  when  preeented  in  regular  coarse  of  boM- 
ness  belDsr  alshonored  because  of  the  aasigD- 
ment  of  the  trust  companv,  recover  of  tiie  as- 
sl^ees  the  moner,  Identified  by  ranalnlng  la 
the  Mckage  In  which  It  was  received. 

2.  Bqui^  has  jurisdiction  of  suit  for  reeto- 
ration  of  a  package  of  nion«  whidi  is  fan- 
pressed  with  a  traat  and  the  title  to  which  re- 
maios  in  plaintiff  because  possession  of  it  was 
obtained  by  clearly  impliea  misrepresentationi 
as  to  solvency. 

Appeal  from  court  of  omimon  jdeaa,  Phila- 
delphia county. 

Suit  by  tbe  Com  Exchange  National  Bank 
against  the  Solicitors'  Loan  &  Trust  Com- 
pany and  Its  assignees.  Decree  tot  defend- 
ants.  Plaintiff  appeals.  Reversed. 

A.  L  Philllpa,  J.  Levering  Jones,  HamptM 
Carson,  and  Dimner  Beeber,  tor  iq^pellant 
Rlchatd  &  Hnnter,  tar  appellees. 

DEAN,  J.  The  plaintiff  and  defendant— one 
as  a  bank,  the  other  as  a  trust  company- 
each  did  business  In  Philadelphia.  The  bank 
frequently  accommodated  the  tmst  company 
with  currency  of  the  varloos  denominations 
on  request,  and  without  charge;.  On  January 
2, 1896,  tbe  trust  company,  by  telephone,  ask- 
ed the  bank  for  $2,000  In  $2  bUIs,  and  on  s 
favorable  response  went  Its  check  toe  that 
amount  on  the  Fourth  Street  National  Banli; 
where  it  had  funds,  to  meet  tt,  by  messmger, 
who  returned  with  the  bUIs  put  up  in  pack- 
ages. On  the  next  day,  the  truat  company, 
without  opening  Ito  doors,  fiUled,  asd  made 
an  assignment  for  benefit  ot  creditors,  of 
which  the  Fourth  Street  Natlmal  had  imme- 
diate notice.  Hie  Corn  Exchange  Bank,  the 
plaintiff.  In  the  regular  courae  of  businen 
sent  the  check  to  the  clearing  luHiae  befon 
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D  tbe  morDlBfr  of  the  Si,  but  the  Foortb 
National,  because  of  the  assignment, 
d  to  honor  It,  and  the  Com  Exchange 
ime  day  was  compelled  to  take  It  up. 
2.000  received  bj  tbe  trust  company 
aed  in  the  package  In  its  posaesalon,  un< 
3,  and  was  torned  over  to  its  assignee, 
lalntifl  then  filed  this  b^l,  setting  ont 
regolng  facts,  and  prayed  for  an  order 
•  assignees  to  restore  to  It  tbe  unopened 
S&  The  assignees  filed  demurrer,  aver* 
tiat  no  special  trust  relation  calling  for 
iterposltlon  of  equity  was  established 
e  foregoing  facts,  and,  further,  that 
iff  had  an  adequate  remedy  at  law. 
}urt  below  sustained  the  demurrer,  and 
sed  the  bill,  from  which  decree  we 
:his  appeal. 

□  the  averments  of  the  bill,  which  are 
ted  by  the  demnrrer,  and  the  statements 
deed  of  assignment,  the  trust  company 
isolvent  on  the  2d  of  January,  when  the 
ctlon  took  place,  and  It  received  the 
IfTs  money,  and  the  officers  of  tbe 
ny  were  aware  of  Its  condition.  Keep- 
I  doors  open  on  that  day  was,  whether 
lonal  or  not,  a  representation  to  the 

of  solvency.  Whether  they  still  hoped. 
It  day,  by  some  means  to  recuperate, 
void  closing,  is  not  material;  the  fact 
}lvency  on  that  day  remains.  There  Is 
rerence  In  principle  between  this  trans- 

and  that  of  a  depositor  who  leaves 
mey  with  the  bank  a  few  hours  before 
pends.  The  acceptance  of  the  money 
such  circumstances  Is  a  fraud  upon  the 
tor,  and  If  It  has  not  been  used  or 

with  the  common  funds,  and  can  be 
3ed,  he  can  maintain  replevin  for  It 
r  V.  Stephens,  SS  Fed.  17.  In  Cralgle  v. 
y,  09  N.  T.  181,  1  N.  E.  587.  It  was 
hat,  where  drafts  were  deposited  for 
Ion  with  a  bank  which  failed  the  next 
:he  title  did  not  pass  out  of  tbe  de- 
r,  and  he  could  recover.  It  will  be  no- 
no  question  of  confusion  of  assets  aris- 
thls  case.  The  very  package  delivered 
dotlff  remains  In  possession  of  the  as- 
fl.  It  would  be  highly  Inequitable  to 
aver  to  the  creditors  of  the  Insolvent 
company  plalDtlfrs  money  because  de- 
ats  acquired  possession  of  It  by  a  mls- 
lentation  of  solvency.  Besides,  plaintiff 
lot  a  customer  of  the  trust  company. 
Id  not  adopt  It  as  a  convenient  place  of 
It,  but  as  a  pure  accommodation,  ac- 
I  a  worthless  check  for  the  $2,000.  We 
orthless,  because  In  the  course  of  bosl- 
t  could  not  be  presented  until  the  in- 
icy  of  the  drawer  became  known,  and 
ind  on  which  It  had  been  drawn  had 
uctively  passed  to  the  assignee  for  the 
t  of  creditors.  The  Jurisdiction  of  equl- 
lustalnable,  because,  under  the  facts,  the 
ge  of  money  is  Impressed  with  a  trust 
tie  never  passed  from  plaintiff,  because 
issesslon  was  obtained  by  a  plalnly-Im- 
mterepresentation.    The  decree  la  re- 


versed, and  It  Is  ordered  that  tbe  aatlcneet 

deliver  to  plaintiff  the  package  or  [wckages 
of  f2  bills,  amonntlDg  to  f2,000,  as  In  plain- 
tiff's blU  averred;  costs  to  be  paid  by  appel- 
lees. 


SUTTON  V.  AMERICAN  FIRB  INS.  00. 
(Sapreme  Court  of  Pennsylvania.    Nov.  7, 
1886.) 

ImoaAiTOB— Paoors  or  Loss—Wiivn  or  Objbo- 

TIONft— EVIDBNOa. 

1.  Objections  to  proofs  of  loss  are  waived, 
representatives  of  the  company  having  saia 
DOthiog  against  them  till  long  after  the  dme 
for  famishing  them,  and  then  merely  that  tbey 
were  defective,  without  spedfying  wnerein  they 
were  lacking. 

2.  Objection  to  the  incompetency  of  prellml- 
nai^  proofs  of  loss,  offered  !n  evidence  In  an 
action  on  a  fire  policy,  is  waived,  objection  be- 
ing merely  that  they  did  not  comply  with  the 
requirements  of  the  policy  as  to  proofs  of  losa. 

Appeal  from  court  of  common  pleas,  Venan- 
go county. 

Action  by  J.  H.  Sutton  against  the  Ameri- 
can Fire  Insurance  Company.  Judgment  for 
plaintiff.   Defendant  appeals.  Affirmed. 

J.  H.  Osmer,  A.  B.  Osmer,  and  N.  7.  Osmer, 
for  appellant  William  BL  Forbes  and  Ed- 
ward E.  Hughes,  for  appellee. 


DEAN,  J.  Tbe  defendant  company,  on  lltb 
of  Jttue,  1894,  Issued  to  plaintiff  a  policy  of 
Insurance  against  loss  by  fire  In  the  sum 
of  $3,400  on  his  farm  buildings,  dwelling 
bouse,  bam,  household  and  kitchen  fnral- 
tnre,  produce  in  bam,  horses  and  mules.  The 
term  of  the  policy  was  three  years.  On  7th 
February,  1S97,  the  buildings  and  part  of  the 
property  contained  therein  were  destroyed 
by  fire.  The  plaintiff  claimed  his  loss  was 
$3,099.  He  gave  Immediate  notice  of  the  fire 
to  the  company.  As  the  policy  required  that 
within  60  days  thereafter  he  should,  under 
oath,  furnish  the  company  with  a  full  and 
detailed  schedule  of  tbe  property  destroyed, 
he,  on  the  2Stb  of  March  following,  tran»> 
mitted  to  the  company  such  statement  or 
schedule  as  was  deemed  by  him  a  compli- 
ance with  this  requirement  From  com- 
munications of  defendant's  adjuster  to  plain- 
tiff's attorneys  It  appeared  that  these  proofs 
were  not  satisfactory,  so  on  7th  of  June  fol- 
lowing he  sent  to  tbe  company  verified  plans 
of  the  buildings  and  other  particulars.  These 
were  acknowledged  by  the  president  the  next 
day  In  a  letter  stating  they  had  been  referred 
to  Mr.  Allewelt,  their  adjuster.  He,  by  let- 
ter of  June  2l8t  to  plaintiff's  attorneys,  ob- 
jected to  the  specifications  as  defective.  Be- 
fore this  letter  was  received,  the  plaintiff 
had  brought  suit  At  the  trial  the  defendant 
alleged  plaintiff  had  not  complied  with  tbe 
requirement  of  the  policy  in  furnishing  a  full 
and  complete  statement  of  the  loss  within  60 
days.  Tbe  court  held  that,  the  preliminary 
proofs  having  been  transmitted  to  the  com- 
pany on  29th  of  March,  and  received  by  it  the 
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oext  day,  ud  no  reply  thereto  haTlng  been 
made,  or  any  ipeclal  defects  therein  pointed 
out,  until  May  IStli,— 60  days  thereafter,— 
this  delay  was  equivalent  to  a  waiver  ot  any 
objections  to  .the  form  of  the  proofs  or  de- 
fects therein.  We  concur  with  the  court  be- 
low in  this  opinion.  There  was  no  specifica- 
tion of  any  defects  in  the  proofs  which  would 
have  enabled  plaintiff  to  cure  them.  That 
AUewelt,  the  adjuster,  said  to  plaintiff's  at- 
torneys, either  verbally  or  In  writing,  they 
were  defective,  was  not  the  information 
plaintiff  had  a  right  to  demand.  He  and  his 
counsel  had  made  an  apparently  honest  ef- 
fort to  specify  with  particularity  the  loss, 
a*  required  by  the  policy.  '  It  was  the  duty 
of  defendant  to  partlcQlartze  wherein  they 
had  failed  to  meet  the  condition,  and  to  do 
this  with  reasonable  promptness.  Gould  v. 
Insurance  Co.,  134  Pa.  Bt  688.  19  Atl.  783; 
Davis  Shoe  Co.  v.  Klttanning  Ins.  Co.,  188 
Pa.  St  73,  20  Ad.  838;  Whltmore  t.  Insnr* 
ance  Co.,  148  Pa.  St.  406,  23  Atl.  1131.  The 
trial,  therefore,  after  the  oiling  of  the  conrt, 
proceeded,  and  plaintiff  offered  In  evidence 
to  the  Jury  thn  proofs  of  loss  furnished  to  the 
company  Mardi  26, 1897.  No  purpose  In  this 
offer  was  disclosed,  and  none  requested  by 
either  defendant's  counsel  or  the  court.  As 
the  sole  burden  on  plaintiff,  at  that  Juncture, 
was  to  establish  the  extent  of  his  loss  to  the 
Jury,  the  offer  of  the  preliminary  proof  could 
have  been  for  no  other  parpose.  Clearly, 
they  were  neither  competent  nor  relevant  to 
such  purpose.  When  they  had  been  trans- 
mitted to  and  received  by  the  company,  they 
had  performed  their  office,— that  Is,  fulfilled 
a  condition  precedent  to  the  right  to  sne;  and, 
if  they  had  been  objected  to  for  that  reason 
by  defendsnt's  counsel,  the  conrt  would  have 
been  bound  to  exclude  them.  The  objec- 
tion, however,  was  not  to  their  relevancy  or 
competency,  but  because  "they  are  not  In 
compliance  with  the  requirements  of  the  pol- 
icy in  respect  to  proofs  of  loss  In  several  re- 
spects, and  particularly  In  that  they  do  not 
contain  a  statement  of  the  original  cost  of 
the  personal  property  alleged  to  have  been 
lost,  and  the  present  vslae  thereof."  This 
question  had  been  settled  by  the  court's  de- 
cision that  these  defects  had  been  waived, 
and  the  plaintiff  was  not  barred  from  the 
Jury  by  a  noncompliance  with  a  condition 
precedent;  and,  while  this  did  not  render  the 
preliminary  proofs  of  loss  competent  to  es- 
tablish plaintlCTs  claim  before  the  Jury,  still 
they  could  only  be  excluded  by  a  well-found- 
ed objection,  and  not  by  one  ill-founded,  and 
which,  by  implication,  admitted  their  com- 
petency. The  defendant  might  still  have 
saved  Its  case  by  a  request  for  iiutructlon  to 
disregard  the  Incompetent  evidence,  but,  hav- 
ing neglected  to  do  this,  it  must  submit  to  a 
verdict  founded  on  evidence  which,  at  the 
trial,  It  Impliedly  admitted  was  proper  evi- 
dence. The  remaining  assignments  of  error 
are  wttboot  merit  The  Judgment  Is  af- 
firmed. 


BIOHTMIBB  T.  HIBNBB  St  aL 
(SopresM  Oonrt  of  Fennartvaiiia.   Nor.  7. 
1888.) 

MASmS  AMD  SaavAHT  — Wboxovol  Discb&rob  — 
DAMAOBfr—ImnniOTKnis. 

1.  In  an  action  a  sales  agmt  for  brea<A 
of  a  commission  contract,  for  a  definite  term, 
for  the  sale  of  machines  of  two  varieties,  the 
breach  conslBtlDg  la  the  principaTs  refusal  to 
I»ennlt  the  agent  to  sell  more  than  one  variety, 
an  iostmctioD  that  the  agent  was  entitled  to  the 
profit  he  would  have  got  oat  of  the  contract  b 
erroneous,  where  the  principal  was  not  bound 
to  furnlBh  any  deflnlte  number  of  madunes. 
and  could  terminate  the  contract  by 

their  manufacture. 

2.  In  estimatinc  a  servant's  damages  fw 
wrongful  discharge,  the  amount  he  probably 
could  earn  during  the  remainder  of  the  term 
In  some  other  employment  most  be  taken  Into 
conalderatioa. 

Appeal  from  court  of  common  tfleai^  Phila- 
delphia connty. 

Action  by  Harry  0.  Rlgbtmlxe  against  ISmU 
Hlmer  and  otiiera.  From  a  Judgment  Cor 
plaintiff,  defendanti  appeal.  Reversed. 

Richard  0.  Dale,  Preston  K,  Eirdnuui,  and 
Edward  Harvey,  for  appellants.  Francis  T. 
Chambers  and  A.  T.  Freedley.  for  ivpelle& 

DEAN,  J.  On  28th  October.  188S,  plaintiff 
and  defendants  entered  Into  a  written  con- 
tract by  whldi  plaintiff  was  appointed  aait 
agent  of  def  radants  In  the  United  States  and 
Canada  for  the  sale  of  the  "BixcelBlor  Anto- 
matlc  and  Setnl-Automatlc  Knltthig  Ma- 
rine," manDfactnred  by  them;  sales  to  be 
made  according  to  list  prices  famished  by 
the  company,  subject  to  Its  revlslm  at  any 
time;  payments  to  be  made  to  the  company 
at  Its  office;  the  contract  to  continue  for  five 
years,  and  then  to  be  renewed  if  the  relation 
proved  satlBfactory;  Rlgbtmlre  to  have  as 
compensation  20  per  cent  on  all  sales  made 
by  him,  to  be  paid  as  the  company  received 
payment  from  the  pnrchasers.  In  the  au- 
tumn of  1894,  defendants,  by  certain  Im- 
provements and  additions,  particulariy  by  a 
patent  needle-plcltlng  device,  had  commenced 
the  conatructlon  and  sale  of  a  new  machine, 
which  they  called  "Excelsior  Three-Quarter 
Automatic  Knitting  Machine."  As  to  the 
new  machine,  defendants  denied  that  it  was 
embraced  In  the  contract  already  noticed,  al- 
though they,  op  to  July  1,  1886,  permitted 
plaintiff  to  sell  it  at  the  same  time  denying. 
In  writing  to  him,  his  right  to  do  so.  There 
was  evidence  on  part  of  defendants  tending 
to  show  that  plaintiff  did  not  claim  any  con- 
tract right  to  make  these  last  sales,  and  that 
It  was  in  contemplation  by  both  parties  ts 
make  a  new  MUitrect  covering  the  new  ma- 
chines. This,  however,  was  not  done  On 
June  24,  1896,  plaintiff  wrote  defendants  a 
letter,  making  a  large  additional  claim  for 
compensation  on  account  of  needle  cylinders 
sold,  and  other  services,  whereupon  they  for- 
bade him  selling  any  othw  machines  thas 
tbose  spedfled  In  the  written  contract  There 
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ne  evidence  tending  to  Bhow  plaintiff 
secret  Interest  with  a  party  named 
Bros,  to  furnish  defendants  wltli 
flinders,  and  that  afterwards,  through 
citation,  without  dlscloslog  bis  Inter- 
Induced  defendants  to  buy  the  cylln- 
)m  Austin  Bros.,  recelrlng  compenaa- 
)m  the  latter,  and  then  his  commls- 
1  resale  for  defendants.  The  plaintiff 
a  breach  of  the  contract  by  defend- 
refusing  to  permit  him  to  sell  the  new 
roved  machine,  averring  It  was  sub- 
ly  the  same  as  that  embraced  In  the 
contract.  He  therefore  brought  suit 
□ages.  At  the  trial  the  question  of 
which  hinged  the  verdict  was  wheth- 
new  machine,  notwithstanding  the 
of  name,  was  practically  the  old  one. 
jury  answered  this  In  favor  of  plaln- 
en  the  next  question  was,  to  what 
IS  was  he  entitled  by  reason  of  def  end- 
reach  of  a  contract  which  had  yet 
liree  yearn  to  rnn?  Both  questions 
ibmltted  to  the  Jnry,  who  found  for 
F  a  verdict  for  910,000,  on  which  Judg- 
ras  entered,  and  we  have  this  appeal 
ndants,  who  ass^  nine  errors, 
trst  and  fifth  complain  of  the  Instmo- 
to  the  measure  of  damages,  and  seem 
e  most  important.  The  learned  Judge 
the  jury:  "This  contract  had  practl- 
ree  years  to  run,  and.  If  they  deprived 
that  benefit,  tbey  ought  to  pay  what 
atract  la  worth,  and  that  Is  the  pn^t 
le  would  have  gotten  out  of  It"  Thia, 
s  to  us.  In  view  of  this  contract  and 
er  of  the  alleged  breach,  left  open  a 
Ide  door  for  speculation  on  part  of  the 
•*or  example,  plaintiff  testified  that  the 
fore  defendants  bad  violated  the  con- 
le  net  profits  earned  by  him  under  It 
4,000;  tfliat  his  gross  commissions 
1,240.  He  admitted  he  kept  no  books, 
Lt  ont  of  this  Bom  came  his  traveling 
!8,  advertising,  office  rent,  show  room, 
!per,  and  operator  of  machines.  He 
d  his  traveling  expenses  alone  aver* 
}out  (IS  per  week,  making  at  once  a 
on  of  nearly  (1,000.  As  to  the  other 
!8  necessary  to  the  successful  prosecn- 
hls  agency.  It  was  of  the  most  vague 
latlsfactory  character.  There  was  the 
aportant  fact  that  plaintiff  was  an 
pnshlog  sales  agent,  who  not  only 
□gage  successfully  In  other  business, 
s  bound  to  do  so,  when  bis  contract 
kfendants  was  at  an  end.  Neverthe- 
e  Jury  has  fixed  his  damages  at  (10,- 
parently  on  the  assumption  he  conid 
for  that  time,  yet  be  as  weU  off  as  If 
loualy  engaged  In  selling  knitting  ma- 
:hrougbout  the  United  States  and  Can- 
LS  Is  said  by  Strong.  J.,  In  Lents  v. 
I.  42  Pa.  St  485:  "Now.  a  plalntur 
Llms  damages  for  the  loss  of  a  con- 
as  much  bound  to  prove  that  he  sus- 
tamaget  as  to  prove  the  contract  Itsdf. 
ry  cannot  be  asked  to  gneaa.  Tber 


are  to  try  the  case  iqwn  evidence,  not  upon 
conjecture."  Under  the  contract  and  evi- 
dence in  this  case,  the  correct  measure  of 
damages  is  that  stated  in  defendants*  eighth, 
prayer  for  Instructions,  which  was  denied  by 
the  court,  but  ought  to  have  been  unqualified- 
ly affirmed;  thus:  "If  the  plaintiff  Is  entitled 
to  any  damages  for  breach  of  contract,  the 
measure  of  the  damage  Is  the  value  of  the 
contract  at  the  time  of  breach;  and  in  consid- 
ering the  value  the  jury  must  bear  in  mind 
that  the  defendants  were  not  obliged  to  fur- 
nish any  specified  number  of  machines,  or 
even  to  continue  their  manufacture.  The 
plaintiff's  rights  under  bis  contract  were  sub- 
ject to  the  contingencies  of  bnslneM,  depres- 
sion of  trade,  which  might  tend  to  reduce  the 
sales;  and  In  estimating  the  damages  conse- 
quent upon  the  loss  of  the  contract  the  Jury 
must  take  Into  consideration  what  the  plain- 
tiff probably  conld  earn  In  Some  other  em- 
ployment or  occupation  during  the  period 
during  which  the  contract  ran."  There  la 
nothing  of  merit  In  the  other  assignments  of 
error,  but,  because  of  the  one  discussed,  tht 
Judgment  la  reversed,  and  a  T.  t.  d.  n.  award- 
ed. 


tfUTUAL  UFB  INS.  00.  v.  TBNAN. 
OSiq»reme  Court  of  Pennsylvaida.    Oct  81f 

1S98.) 

AOriOV  ISAIXtT  EXECDTOR  OK  ADUIXIBTRATOft— 

JuDOMsyT— VALinrTT— Tbrhb-Temawt 

— RiSHT  TO  APPBIU 

1.  A  Tslld  judgment  cannot  be  entered  for 
want  of  an  affidavit  of  defense  to  an  action 
against  an  executor  or  administrator  on  a 
cause  of  action  which  arose  on  a  contract 
made  by  the  decedent, 

2.  Where  a  judgment  was  entered  for  want 
of  an  affidavit  of  defense  In  an  action  of  scire 
facias  snr  mortgage  against  the  executor  of 
the  mortgagor,  with  notice  to  a  terre-tenant, 
and  the  land  levied  on  under  a  levari  facias 
Issued  on  the  judgment  recovered  againat  the 
executor,  the  terre-tenant  may  appeal  there- 
from, since  his  title  is  in  Jeopardy. 

Appeal  from  court  (tf  common  pleas,  Wash- 
ington county. 

Action  by  the  Mutual  Life  Insurance  Com' 
pany  of  New  York,  for  the  use  of  Robert  Scott 
and  another,  against  George  M.  Tenan.  exec- 
utor, etc.,  with  notice  to  H.  M.  Stevenson,  tar- 
re-tenant  Judgment  for  plaintiff,  and  the 
terre-tenant  appeals.  Beversed. 

J.  O.  filwing.  for  appellant   H.  M.  Dougan, 

for  ai^Iee. 

QBEIEN,  J.  The  proceeding  In  this  case 
was  a  scire  faclaa  on  a  mortgage  given  by 
Smith,  the  defendant's  testator,  to  the  legal 
plain  Mfl.  An  affidavit  of  claim  was  filed  for 
a  portion  of  the  debt  secured  by  the  mortgage, 
the  other  portion  having  been  paid.  There 
was  no  service  of  the  writ  upon  the  terre- 
tenant,  Stevenson,  and  there  waa  no  appear- 
ance and  no  affidavit  of  defense  filed  by  the 
executor  et  Smitb.   On  motUm  of  the  plain' 
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ttlTa  eomuel.  fb»  court  attend  Judgment 
asalnst  TeDan,  execatw  of  Smtth,  for  want 
of  an  affidavit  of  defense,  and  the  same  day 
the  omoont  due  was  liquidated  by  the  pro- 
thonotary  at  $2,106.65.  In  the  case  of  Sey- 
mour T.  Hubert,  83  Pa.  SL  846.  It  was  decided 
that  an  executor  or  administrator  Is  not  re- 
quired to  file  an  affidavit  of  defense  In  a  suit 
on  a  contract  made  by  a  decedent,  where  the 
cause  of  action  arose  before  the  decease  of  the 
latter,  and  therefore  that  no  ralld  Jud^nnent 
could  be  entered  In  such  case  for  want  of  an 
affidavit  of  defeose.  It  follows  that  the  Judg- 
ment so  entered  In  the  present  case  Is  a  void 
Judgment  and  must  be  set  aside.  It  Is  very 
clear,  under  the  de<^lon  In  Gadmni  t.  Jadcson. 
62  Pa.  St  295,  that  Stevenson,  as  terre-ten- 
ant bad  a  right  to  appeal.  His  land  was 
levied  upon  under  a  levari  facias  Issued  upon 
the  Judgment  recovered  against  the  executor 
of  Smith,  and  his  title  was  In  Jeopardy.  For 
this  reason  the  Judgment  must  be  nrened. 
Judgment  revened. 


MILUKEN  T.  LONG. 

(Supreme  Court  of  Penniylnnia.    Nor.  T* 

1S9S.) 

BiDDcTiO!!— AOTioH  BT  Pakbrt— Bvipavoa. 

1.  Pefendaat  In  an  action  for  seduction  hav- 
ing given  evidence  of  the  female's  bad  charao* 
ter  previous  to  the  time  she  came  to  live  In 
the  Delshborhood  where  he  had  intercoone 
with  her.  pUiutiff  may  afterwards  give  evi- 
dence of  her  reputation  there, 

2.  riaintitr  in  action  for  seduction  of  his 
daughter,  where  Intercourse  was  admitted, 
but  seduction  denied,  may  show  In  aggrava- 
tion of  damages  that  defendant  after  discov- 
ering she  was  In  a  family  way,  had  agreed  to 
marry  her. 

S.  A  parent  may  recover  for  the  debauching 
«t  his  dauKhter,  though  she  had  previously 
been  unchaste;  her  nnchastlty  going  only  to 
mltl^tlon  of  damaf^res. 

4.  It  is  evidence  that  a  woman  has  a  eood 
reputation  for  chastity  when  It  Is  not  talked 
of. 

Appeal  from  court  of  common  pleas,  Arm- 
strong county. 

Action  by  William  a  MlUltcen  against  Oal- 
Tln  A.  Long  for  debaudiing  plalnttCT's  daugh- 
ter. Judgment  for  plaintiff.  Defendant 
Appeals.  Affirmed. 

The  case  vas  submitted  on  eonfilctlng  evi- 
dence as  to  whether  the  Intercourse,  which 
was  admitted,  and  as  a  result  of  which  a 
idifld  was  born,  was  at  the  request  of  de- 
fendant or  of  pJalntlfTs  daughter,  and  also 
«n  conflicting  evtdmce  as  to  her  chastity; 
defendant  ^ving  evidence  of  her  want  there- 
of before  she,  on  May  2T.  1S95,  came  to 
Uve  In  the  neighborhood  In  which  defendant 
■on  September  20,  1895,  had  Intercourse  with 
her,  and  plaintiff  giving  erldence  that  her 
reputation  for  chastl^  was  good  before  and 
^ter  she  come  there. 

The  assignments  of  error  are  as  follows; 

'HI)  The  court  erred  in  overruling  the  fol- 


lowing objection  to  tiie  admission  of  evi- 
dence, viz.:  *The  following  witnesses  on  the 
part  of  the  plalntlfF  were  called:  James 
Mann.  W.  I>.  Wannamaker,  Dr.  U.  O.  Hell- 
man,  Bd  HiU,  P.  A.  McCracken,  Mn.  Nan 
Duff.  Mrs.  W.  H.  HcEalllp,  Mrs.  Martha 
McCuUough,  Mrs.  B.  A.  George.  Miss  Uly 
Richards,  Miss  Mary  Morgan,  Miss  Lenrs 
De  Witt  Will  Kerr,  Thomas  Sutton.  Bev. 
Ll  M.  McDermott  Mr.  Leason:  We  axk.  the 
counsel  to  state  what  he  proposes  to  prove 
these  witnesses.  Mr.  Patton:  We  pro- 
pose to  prove  by  the  witnesses  that  they  are 
acquainted  In  the  neighborhood  in  whld 
Blanche  MllUken  Uved  from  the  27tli  day 
of  May,  1895;  that  they  are  acquainted  with 
the  people  ttf  that  community;  and  that  the 
reputation  of  Blanche  MUlikak  for  Tfrtue 
and  chastity  Is  good.  Mr.  Leason:  The  ev- 
idence is  objected  to  as  Incompetent  and  ir- 
relevant and  not  rebuttal,  the  defendants 
having  shown  the  previous  bad  character 
of  Blanche  MllUken  In  the  city  of  Pittoburg; 
and.  If  this  be  evldmce  at  all.  It  would  be 
evidence  In  chief,  as  it  does  not  rebut  the 
ease  of  the  defendant  By  the  Court:  We 
will  overrule  the  objection,  and,  on  the  re- 
quest of  the  defoidant  excepttons  allowed 
and  sealed.* 

The  court  erred  in  overruling  tiie  ob- 
jection to  the  following  proposition,  and  ad- 
mitting the  evidence:  *We  offer  to  prove 
that  Calvin  A.  Long  agreed  to  marry  the 
witness  when  he  discovered  that  she  was  in 
a  family  way  through  him,  for  the  purpose 
of  showing  ttxe  conduct  of  the  defendant 
tor  the  purpose  of  showing  aggravation  at 
damages.  Mr.  Leason:  Objected  to  as  In- 
competent and  irrelevant;  the  proposed  con- 
versation having  occurred  after  the  alibied 
olme  had  been  committed.  By  the  Court: 
The  proposition  alleging  that  the  conversa* 
tlon  w  promise  to  be  proved  contained  a 
statement  that  it  was  In  connection  wtOi  the 
offense  chafed  here,  we  will  overrule  tiie  ob> 
Jectlon  and  admit  the  evidence;  and.  on  re- 
quest of  defendant  exertion  allowed  and 
sealed.* 

"(B)  The  conrt  erred  in  Its  answer  to  the 
plaintiff's  first  point  vis.:  '"First.  Even  If 
the  Jury  should  believe  that  Blanche  Mil- 
liken  was  guilty  of  yonthful  indiscretions, 
but  liad  repented  of  the  same,  and  that  at 
the  time  the  defendant  had  connection  wldi 
her  she  was  walking  in  the  path  of  virtue, 
and  enjoying  the  esteem  of  her  acgnaintan- 
ces,  the  plaintiff  is  entitled  to  recover." 
That  point  is  affirmed.  We  say  to  yon  that 
even  If  a  girl  had  been  leading  a  life  of 
prostitution,  and  she  bad  turned  aside  from 
that  and  was  walking  In  the  paOis  of  virtue 
and  rectitude,  and  had  refwmed,  then  that 
person  having  connection  with  her— seducing 
her— would  be  liable  in  damages  to  the  pa- 
rent for  such  seduction  and  debauchery. 
But  you  must  find  from  the  evidence  that 
snch  reformation  had  taken  places  even  If 
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lald  find  from  evidence  that  this 
woman  had  been  Uviog  a  life  of 
irlor  to  her  comhis  to  Leechburg.' 
he  court  erred  In  affirming;  the  plaln- 
»nd  point,  viz.:  "'Second.  That,  even 
ury  should  believe  the  evidence  that 
Millilcen  was  unchaste  prior  to  her 
tance  with  the  defendant,  such  evl- 
rlll  not  bar  the  action,  but  will  only 
litigate  the  damages;  and  he  Is  still 
)  the  extent  that  his  acts  have  con- 
to  the  girl's  downward  tendency, 
rztent  that  his  conduct  has  added  to 
ent'8  suffering."   That  point  Is  af- 

be  court  erred  In  affirming  the  plain- 
Ird  point,  as  follows:  "Third.  It 
fense  to  this  action  that  the  defend- 

been  or  will  be  subject  to  a  crlm- 
osecution,  and  the  Jury  will  not 
:h  fact  Into  consideration  In  malcing 

verdict"  That  point  Is  affirmed.' 
'he  court  erred  In  affirming  the  plain- 
urtb  point,  viz.:  "'Fourth.  Seduction 
t  of  a  man  Inducing  a  woman  to  com- 
awful  sexual  Intercourse  with  him, 
9  not  essential.  In  order  to  maintain 
on,  that  there  should  be  a  promise 
tage."  That  point  Is  affirmed.' 
be  court  erred  In  affirming  the  plain- 
ix  point,  viz.:  "'Fifth.  It  Is  Immate- 
bls  suit  whether  the  Intercourse  com- 
of  was  accomplished  by  force  or  artl- 
tie  parent's  loss  is  the  same  in  either 
That  point  is  affirmed.' 
be  court  erred  In  affirming  the  plain- 
tb  point,  vis.:  *  "Sixth.  In  computing 
ages  suffered  by  the  plaintiff,  the  Jury 
s  Into  consideration,  not  only  the  loss 
:e  which  he  suffered,  but  also  the  >nf- 
i  mind  caused  by  the  loss  of  the  virtue 
[laughter,  and  his  disgrace  and  dls- 
ds  wounded  feelings,  the  loss  of  the 
and  consolation  that  he  had  the  right 
in  the  purity  and  virtue  of  his  child, 

loss  of  hope  In  the  future  of  his 
r,  and  for  the  mental  anguish  in  the 

of  bis  daughter,  and  also  his  mortifl- 
bomlliation,  and  sense  of  dishonor; 
Tou  find  the  defendant  committed  the 
complained  of,  you  may  compensate 
itlff  up  to  the  limit  complained  of  In 
^meut.  which  is  «B>000."  That  point 
ed.' 

he  court  erred  In  refusing  the  defend- 
it  point,  viz.:  "'FirsL  Aithougb  the 
y  a  parent  for  the  seduction  of  bis 
r  has  Its  technical  foundation  In  the 
>ls  daughter's  services,  It  is  well  set- 
t  proof  of  the  relation  of  master  and 
and  of  the  loss  of  service  by  means 
wrongful  act  of  the  defendant,  has 
only  to  the  form  of  the  remedy,  and 
i  action  being  sustained,  in  point  of 
r  the  Introduction  of  these  tedmlcal 
^  the  damages  may  be  given  as  a 


compensation  to  the  plaintiff,  not  only  for  the 
lose  of  service,  but  also  for  all  the  plaintiff 
can  feel  from  the  nature  of  the  injury.  In 
the  case  now  trying,  the  plaintiff  has  failed. 
In  point  of  form,  to  sustain  his  case  by  the 
Introduction  of  these  technical  elements,  to 
wit,  that  be  has  suffered  any  actual  loss  what- 
ever by  reason  of  his  daughter  becoming  preg- 
nant and  being  delivered  of  a  iMStard  child 
begotten  on  her  body  by  the  defendant.  That 
in  the  absence  of  such  proof  he  cannot  re- 
cover."  That  point  Is  refused.' 

"(10)  The  court  erred  In  refusing  the  de- 
fendant's second  point,  viz.:  '  "Second.  If  the 
evidence  on  the  part  of  the  plaintiff  t>e  be- 
lieved, Blanche  MilUIcen  was  an  outcast  from 
her  father's  bouse.  Such  being  the  evidence, 
the  mere  fact  of  the  relationship  of  father  and 
daughter  is  not  sufficient  to  sustain  the  plain- 
tiff's case,  and  the  verdict  must  be  for  ths 
defendant."    That  point  Is  refused.* 

**<11)  The  court  erred  In  refusing  the  defend- 
ant's third  point  viz.:  *  "Third.  Under  aU  the 
evidence,  the  verdict  must  be  for  the  defend- 
ant"  That  point  is  also  refused.' 

"(12)  The  court  erred  In  failing  to  Instmct 
the  Jury  as  to  the  measure  of  damages  under 
the  evidence  in  this  case. 

"(18)  The  court  erred  in  charging  the  Jury 
as  follows:  'We  call  your  attention  to  these 
particular  Items  of  testimony  for  the  reason 
it  has  a  bearing  upon  this  case,  and  it  will 
be  for  yon  to  decide.  These  statements  can- 
not be  true  on  both  sides  of  this  case.  One 
side  Is  mistaken,  or  the  other,  because  they 
are  diametrically  imposed  one  to  the  other,— 
whether  or  not  this  young  woman  was  In  this 
house  of  ill  repute  at  the  time  testified  to  by 
these  witnesses.' 

"(14)  ^e  court  erred  In  char  gin  g  the  Jury 
as  foUows:  'Now,  we  say  to  you  that  of 
course,  when  a  person's  reputation  is  not 
talked  ot  that  Is  certainly  some  evidence  of 
a  good  reputation,— when  no  one  says  any- 
thing concerning  It—especially  the  virtue  of 
a  woman.  A  woman  that  Is  virtuous  and 
chaste  will  not  be  talked  about  We  never 
hear  that  question  mentioned.  And  a  woman 
living  in  a  neighborhood  where  that  question 
is  not  raised  by  any  one,  why  certainly  It  Is 
evidence  that  their  reputation  for  chastity  is 
good.  But,  If  their  chastity  Is  a  thing  that 
becomes  current  conversation  and  is  talked 
about  in  the  neighborhood,  then  certainly  their 
reputation  for  ciiastity  would  not  be  good.' " 

M.  F.  Leason,  for  appellant  W.  D.  Patton, 
for  appellee. 

PER  CURIAM.  We  fall  to  discover  error 
in  any  of  the  assignments.  Hie  rulings  upon 
offers  of  testimony  were  manifestly  correct 
the  answers  to  points  were  equally  free  from 
objection,  and  In  the  general  charge  we  dis- 
cover nothing  that  would  Justify  a  reversal. 
The  assignments  are  all  dismissed.  Judgment 
affirmed. 
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IB  K  SMlTU'S  BSTAm. 

Appeal  of  STEVENSON. 

(Snpreme  Court  of  Pennsflvanla.  Oct  SI, 
1808.) 

ExkcvtobbSalb  to  Fat  D>im— Notiob. 

1.  Ad  executor,  havinf  had  hla  petition  to 
•ell  the  "M.  farm"  of  deceased  granted,  prop- 
erly Inclnded  in  Us  sale  thereof,  hj  the  acre, 
a  amall  itrip,  outride  the  old  Burreyfl  to  the 
H.  farm,  but  title  to  which  was  acquired  br 
the  owner  of  that  farm,  hj  adverse  possession, 
b7  including  It  with  and  occupring  It  as  part 
et  that  farm. 

2.  Notice  of  am»Ucatiott  br  execvtor  for  or- 
der of  sale  to  par  debts  need  not  be  given  tes- 
tator's heirs  and  deTiaeea.  or  their  vendee. 

3.  The  court  can  decree  or  approve  a  private 
•ale  of  real  estate  for  payment  of  debts  of  de- 
ceased, if,  for  sufficient  caose.  It  believes  a 
better  price  can  be  obtained,  or  is  offered,  at 
private  than  at  public  sale. 

4.  The  court  ma;  make  an  order  of  sale  an- 
tborizing  an  executor  to  sell  lands  for  pajment 
of  debts,  "at  either  a  public  or  a  private  sale." 

5.  Though  there  be  irrMularities  in  a  private 
sale  by  executor  to  pay  debts,  it  should  not  be 
•et  aside  on  petition  of  the  vendee  of  the  heirs 
and  devisees  of  testator,  petition  not  being 
made  till  17  months  after  It  bad  been  con- 
firmed nisi,  and  till  nearly  all  the  purchase 
price  had  been  paid,  and  the  purchaser  put  in 
possession,  and  Uiere  bring  no  otter  to  retood 
purchase  money,  ot  allegatioD  that  th«  priee 
was  inadequate,  or  that  a  better  price  could 
have  been  obtained. 

Ai^teal  trim  eoort  of  commmi  plaM»  Wiili- 
tngtoii  oonnty, 

Petitloa  by  If.  H.  Stevomacm,  vendee  of  Ow 
heirs  ud  devisee!  of  Stephen  Smith.  deeess> 
ed,  to  set  aside  a  prlTate  sale  of  land,  to 
Robert  Scott  by  tlie  executor,  to  pay  debts. 
Petition  denied,  and  petitioner  appeiUs.  Af- 
flrmed. 

The  (^InlMi  of  the  court  below  Is  as  tcl- 
Iowa: 

"On  December  7.  1894,  this  court  confirmed 
nisi  20  days  a  return  made  by  George  M. 
Tenan,  executor  of  the  will  of  Stephen  Smith, 
deceased,  that  be  had  sold,  on  an  order  of 
court  previously  granted,  a  farm  of  the  de- 
cedent known  as  the  'Macurdy  Form,'  to 
Robert  Scott,  at  private  sale,  for  the  sum  of 
945  per  acre,  subject  to  survey.  Under  our 
court  rule,  the  confirmation  became  absolute, 
without  further  order,  at  the  end  of  the  20 
days,  no  aceptlons  having  been  taken  and 
filed  to  the  decree.  On  the  14th  day  of  April, 
1896,  more  than  16  months  after  this  confir- 
mation, M.  H.  Stevenson,  the  vendee  of  the 
children  and  devisees  under  the  will  of 
Stephen  Smith,  presented  his  petition  for  a 
citation  to  show  cause  why  this  sale  should 
not  be  set  aside,  for  the  following  reasons: 
<1)  Because  the  executor,  without  describing 
it  In  his  petition  to  obtain  an  order  to  sell, 
had  sold  with  the  Macurdy  farm  a  lot  of 
ground  that  was  known  as  the  'Coulter  Lot,* 
which  was  no  part  of  the  farm;  (2)  because 
the  orphans'  court  had  no  Jurisdiction  to  con- 
firm the  private  sale  made  by  the  executor, 
cieorge  M.  Tenan,  the  oecutor,  and  Robert 


Scott,  the  purchaser,  filed  answers  to  this  d- 
tatlon,  and  a  commissioner  was  appointed  to 
take  testimony.  A  careful  consideration  of 
this  testimony  shows,  and  we  find,  that  a 
small  lot  of  ground,  containing  less  tbaxi  one 
acre,  first  known  years  ago  as  the  "Coulter 
Lot'  was  included  In  the  survey  of  tbe  Ma- 
curdy farm  made  by  the  executor  In  pursu- 
ance of  his  return  of  sale,  which  was  con- 
firmed by  the  court  and  that  Robert  Scott 
claims  It  as  part  of  his  purchase.  We  also 
find  that  this  lot  was  not  Included  In  the  old 
surveys  of  the  Macurdy  farm,  but  that  for  a 
long  number  of  years  it  bad  been  in  tlie  pos- 
session of  Stephen  Smith,  deceased,  and  his 
predecessor  In  the  title  to  the  Macurdy  farm, 
and  that  at  the  time  of  his  death  he  had  title 
by  adverse  possession.  We  also  find  that  for 
a  long  number  of  years  this  small  piece  of 
ground  was  inclosed  with  the  Macurdy  farm, 
and  was  part  of  one  of  Its  fields,  and  that  Mr. 
Smith  himself  thus  recognized  it  as  part  of 
his  farm,  and  not  as  an  Independent  tract  of 
laud.  We  therefore  hold  that  the  executor 
did  not  err  In  Including  this  piece  of  ground 
In  the  sale  of  the  Macurdy  farm,  which  he 
sold  by  the  acre,  and  that  there  was  no  neces- 
sity for  describing  It  as  a  separate  tract  oC 
land.  It  was  part  of  the  Macurdy  farm.  It 
Is  true,  as  clearly  appears  from  the  testimony, 
that  this  small  piece  of  land  was  once  occu- 
pied by  a  man  by  the  name  of  Ooniter,  and 
that  the  fence  on  one  side  of  It  was  on  one  of 
the  lines  called  for  by  the  old  Macurdy  sur- 
vey, and  that  It  then  was  not  part  of  the 
Macurdy  farm.  But  tbe  house  In  whtdi  Coul- 
ter lived  was  removed,  and  the  fence  be- 
tween the  lot  and  the  Macnrdy  farm  was 
taken  down,  and  for  a  long  number  of  years 
the  lot  has  been  part  of  an  indoeure  wbldi 
constitutes  one  of  the  fields  of  the  Mactirdy 
farm.  Tbe  house,  or  board  shanty,  now  on 
this  piece  of  ground,  was  erected  by  a  tenant 
of  Stephen  Smitii,  deceased,  after  he  had  ob- 
tained title  by  adverse  possession.  This  title 
was  perfected,  not  because  Stephen  Smith 
and  his  predecessors  occupied  the  lot  as  an 
Independent  piece  of  land,  but  because  they 
Inclosed  It  with  and  made  it  a  part  of  the 
Macurdy  term.  This  disposes,  adversely  to 
the  petitioner,  of  the  first  reason  assigned 
why  this  sale  should  be  set  a^de,  or  tbe  re- 
turn of  the  executor  amended  so  as  to 
elude  this  lot. 

"Now,  as  to  the  second  reason:  Stephen 
Smith  died  on  the  7th  day  of  October.  1S92, 
testate.  He  bequeathed  a  number  of  legacies 
to  his  children,  and  devised  'all  the  rest,  resi- 
due, and  remainder  of  his  estate*  to  be  divid- 
ed share  and  share  alike  between  his  children, 
wmiam  Smith,  John  A.  Smith,  Sallte  Smith, 
and  Mary  A.  Smith.  The  petitioner,  by  pur- 
chase, became  the  sole  owner  of  all  tbe  in- 
terests of  the  children  of  the  testator,  both  as 
his  heirs  at  law  and  as  benefiriarles  under 
his  will.  Stephen  Smith  died  seised  of  two 
tracts  of  land,— the  Macnrdy  farm,  contain- 
ing about  73  acres,  and  another  fUm,  con- 
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tabling  about  1B8  acres.  On  Febmary  13, 
1888,  about  four  monthB  after  Mr.  Smith's 
death,  the  execator  preseDted  a  petition  to 
this  court  setting  out,  as  reqalred  by  the  act 
of  1832,  the  insufficiency  of  the  decedent's  es- 
tate to  pay  his  debts,  the  amonnt  of  the  per- 
sona} estate  as  shown  by  the  appraisement 
filed  In  the  register's  office,  the  debts  of  the 
decedent,  and  that  he  died  seised  of  the  two 
tracts  of  land  hereinbefore  referred  to,  and 
prayed  for  an  order  to  sell  the  real  estate  to 
pay  the  debts  of  the  decedent  His  petition 
c<mdodes  in  this  way:  'And  he  further  sag- 
gests  that  he  be  authorized  to  make  either  or 
both  of  said  sales  at  public  or  private  sale, 
as  the  interests  of  the  decedent's  estate  may 
appear  to  dictate.'  On  February  13,  1803,  the 
court  made  the  following  order:  *And  now, 
February  13,  1883,  the  petition  of  George  M. 
Tenan,  execator  of  the  will  of  St^en  Smith, 
deceased,  presented  In  open  court:  Where- 
upon, upon  due  consideration  thereof,  It  Is 
ordered  that  the  real  estate  described  In  the 
petition  be  sold  In  the  order  In  which  said 
real  estate  is  described  therein.  If  such  sales 
be  necessary  for  raising  the  fond  mentioned 
In  the  petition,  such  sale  or  sales  to  be  made 
at  either  public  sale  or  prlTste  sale,  as  the 
Interest  of  the  decedent's  estate  may  appear 
to  teqnlret  and  to  be  made  upon  the  usual 
terms  of  payment  of  purchase  money.  Order 
returnable  to  Mi^  term,  1898.  Bond  in  the 

sum  of  I  ,  to  be  filed.*  This  order  was 

raieved  at  the  May  term,  1898,  at  the  Au- 
gust term,  1888,  and  at  the  November  term, 
18^  At  the  Febmary  term,  1894,  the  execu- 
tor returned  that  he  had  sold  at  public  sale 
both  the  l&3-acre  farm  and  the  73-acre,  or 
Mftcnrdy.  fanu,  to  Matthew  H.  Stevenson, 
Bsq.  (the  petitioner  in  this  proceeding);  that 
the  flrst-named  farm  was  bid  off  by  Stevenson 
for  fl,  subject  to  a  mortgage  of  $3,400,  and 
a  Judgment  ct  about  9800;  and  tbe  second, 
or  Macurdy.  farm,  was  bid  off  at  $1,800 
(about  925  per  acre).  Tbe  executor  asked  that 
these  sales  be  not  confirmed  to  Mr.  Stevenson, 
as  be  had  learned  that  persons  present  had 
refrained  from  bidding,  believing  that  Steven- 
son was  bidding  In  the  land  for  tbe  heirs. 
A  citation  was  granted  on  Matthew  H. 
Stevenson,  the  purchaser;  and,  after  hearing, 
these  sales,  on  May  9,  1894,  were  set  aside, 
and  an  alias  order  granted,  returnable  to  Au- 
gust term,  1804.  At  August  term,  the  ex- 
ecutor returned:  *The  return  of  George  M. 
Tenan,  executor  of  the  will  of  Stephen  Smith, 
deceased,  to  the  within  order  of  sale,  re- 
spectfully represents  that.  In  consequence  of 
tbe  depressed  condition  of  business,  he  has 
not  been  able  to  effect  a  sale  of  the  real  estate 
described  in  his  order.  He  further  represents 
tbat  he  has  some  expectation  of  behag  able 
to  obtain  a  purchaser  for  said  real  estate 
befbre  November  term,  1894,  of  this  court, 
wblcb  expectation  will  be  helped  If  he  be  aur 
thoriaed  to  negotiate  a  private  sale  of  the 
farms.  He  therefore  prays  Qie  court  to  re- 
sew  bis  order  of  sale  In  dils  case  to  Novem- 


ber term,  1894,  with  anthorlty  to  him  to  sell 
at  either  public  or  private  sale.*  The  court 
then  made  this  order:  'And  now,  August  28, 
1894,  the  within  return  presented  in  open 
court,  and  approved;  and  the  prayer  of  the 
executor  as  to  the  renewal  of  his  order  is 
granted,  upon  the  manner  of  making  the  sale 
prayed  for.*  At  the  next  term  of  court,  the 
executor  made  the  following  return:  'The 
return  of  George  M.  Tenan,  executor  of  the 
will  of  Stephen  Smith,  deceased,  to  the  order 
of  the  court  (hereto  attached)  for  the  sale  ol 
the  decedent's  real  estate,  respectfully  repre- 
sents: (1)  That  he  has  not  been  able  to  ef- 
fect a  sale  of  the  farm  first  described  in  his 
order,  which,  in  his  opinion,  Is  attributable 
to  the  continued  depression  In  business  af- 
fairs; (2)  that  he  has  sold  at  private  sale  the 
farm  of  73  acres,  more  or  less  (described  sec- 
ond in  said  order),  to  Robert  Scott,  at  and  for 
forty-five  (45)  dollars  per  acre  cash,  subject 
to  survey.  Mr.  Scott's  Is  the  only  offer  he 
(said  executor)  has  had  for  the  farm;  and  he 
respectfully  recommends  that  he  be  authorized 
to  accept  It,  because  (1)  Mr.  Scott  Is  able  to 
comply  with  his  offer;  and  (2)  if  the  court 
refuses  to  confirm  the  sale  to  Scott,  It  Is  un- 
likely that  a  better  or  as  good  an  off^r  for 
said  farm  can  be  had  for  some  time  to  come. 
He  therefore  prays  the  court  to  confirm  the 
sale  here  reported,  and  to  renew  his  order  of 
sale  as  to  the  163-acre  farm  upon  the  terms 
contained  In  the  last-renewed  order  of  sale.' 
Tbe  court  thereupon  made  this  order:  *And 
now,  Tth  December,  1894,  the  within  return 
of  sale  presented  In  open  court  and  the  sale  re- 
ported is  confirmed  nisi  twenty  days.  The 
(H-der  of  sale  as  to  farm  reported  as  unsold 
Is  renewed,  on  the  same  terms  and  conditions 
as  the  last- renewed  order  of  sale.'  At  the 
next  term  of  court  the  order  of  sale  as  to  the 
153-acre  tract  was  renewed  to  May  term, 
1896.  At  the  May  term  of  court,  the  aecutor 
made  return  tbat  he  was  unable  to  sell,  'con- 
sequent upon  the  greatly  depressed  condition 
of  the  real  estate  market*;  and  his  order  of 
sale  was  renewed,  returnable  to  the  August 
term.  1806.  On  August  19,  1885,  tbe  executor 
returned  that  he  had  sold  tbe  153-acre  tract  of 
land  to  M.  H.  Stevenson,  at  public  sale,  at 
and  for  the  price  of  935  per  acre,  subject  to 
survey;  one-third  of  the  purchase  money  to 
be  paid  on  confirmation  of  sale  by  the  court, 
the  balance  of  the  purchase  money  to  be  paid 
in  two  equal  annua!  installments  thereafter, 
with  Interest  on  each  installment  from  con- 
firmation of  sale.  Tbe  court  thereupon  made 
this  order:  'And  now,  19th  August,  1886, 
the  within  return  of  sale  presented  In  open 
court,  and  the  action  of  the  executor  of  Ste- 
phen Smith's  will  in  making  sale  of  real  es- 
tate reported,  is  approved.*  And  later  the 
following  decree  was  made:  'And  now,  Sep- 
tember 17,  1896,  the  wlOiln-reported  sale  Ls 
now  confirmed.  And  now,  September  17, 
1886,  bond  In  sum  of  96,750,  with  J.  B.  Tenan 
and  R.  S.  Mc(3ollough  as  sureties^  spprored 
and  filed.   (Macurdy  farm.)   And  now,  flep- 
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tomber  17, 180B,  bond  In  0am  of  mBOO,  wlUi 
J.  B.  Tenan  and  B.  8.  McC!olloiigh  08  soretlea, 
appToved  and  filed.'  TbJi  closed  np  tbe  sale 
of  all  the  real  estate  of  wbtcb  the  decedent 
died  seised,  and  which  was  ordered  sold  In 
the  original  decree  of  February  18, 1883.  The 
next  entry  In  this  oiphani^  court  record  Is  of 
date  January  6,  1886,  whoi  tbe  executor  pre- 
sented his  petition,  setting  forth  that  M.  H. 
Stevenson,  the  purchaser  of  the  153-acre  tract 
of  land,  had  failed  to  pay  tiie  one-third  of  the 
purchase  money  due  <ui  oonArmatlon,  and 
asking  that  the  confirmation  be  lifted,  and  the 
land  resold.  Tbe  court  granted  a  citation, 
which  was  answered  hy  tbe  pnrchasw,  who 
allied  that  he  bad  paid  debts  of  the  estate 
to  an  amount  greater  than  tbe  first  payment, 
and  that  the  executor  bad  agreed  to  allow  the 
amount  of  tbeae  debts  as  a  credit  cm  the  pur- 
diase  money.  This  court,  on  August  6, 1886, 
dlqiosed  of  this  citation  by  a  decree  which 
was  appealed  ftom  to  the  suprame  court 
Tbis  appeal  waa  decided  the  siqnwme 
court  on  January  6, 1887.  S6  AtL  228.  One  of 
tile  prayers  of  the  answer  (tf  M.  H.  Bterenson 
in  this  proceedlDg  was  that  tbe  execntw  be 
reqnbnd  to  satisfy,  or  cause  to  be  satisfied, 
the  mortgage  of  98,400  against  tbe  163-acre 
tract  whl6b  be  bought,  n.700  of  which,  with 
Interest  thereon,  belonged  to  Robert  Scott, 
and  which  Stevenson  alleged  had  been  paid. 
On  Aprfl  4, 1886,  this  proceeding,  as  we  have 
already  s^d.  was  Instituted  by  H.  H.  Steren- 
son,  for  tbe  purpose  of  having  the  sale  to  Bob- 
ert  Scott  of  tbe  llacnrdy,  or  78«cr^  fsim, 
set  aside,  for  the  two  reasons  we  have  before 
stated. 

*^ls  statement  of  tin  different  stops  takm 
In  tbe  proceeding  to  sell  the  testator's  real 
estate  will  enable  us  better  to  consider  tiie 
second  reason,  to  wit,  that  the  court  bad  no 
Jurisdiction  to  confirm  the  sale  as  returned 
1^  the  executor.  In  support  of  this  position, 
tbe  petitioner  alleges  d)  that  he  had  no  notice 
of  tbe  sale  and  Its  conflrmatlon;  (2)  that  It  is 
not  alleged  in  the  petition  w  return  of  sale 
that  a  better  price  'could  be  or  actually  was 
obtained  at  such  private  sale  than  could  be 
obtained  at  a  public  sale';  (3)  no  'sufficient 
cause'  Is  ^wn  either  In  said  petition  or  In 
said  retuni  for  the  making  of  a  private  sale; 
(4)  no  facts  are  averred  or  proven  to  enable 
tbe  conrt  to  form  an  opinion  whether  or  not 
'under  all  tbe  circumstances  a  better  price 
can  be  obtained  at  private  than  at  public 
sale*;  and  (S)  tiiere  is  no  authority  In  law  for 
an  order  of  sale  anthorlidng  an  executor  to 
sen  land  for  tiie  payment  of  debts  'at  either 
a  public  or  a  private  sale';  said  order  Should 
have  directed  either  a  pnbllc  sale  or  a  private 
sale;  It  should  not  have  been  In  the  altema" 
tlve. 

"As  to  the  first  position,— that  U.  H.  Ste- 
venson, as  vendee  of  the  heirs  at  law  and 
devisees  under  the  wlU  of  Stephen  Smith, 
deceased,  should  have  bad  notice  of  the 
orphans*  court  proceeding  to  sell  tbe  real  es- 
tate of  the  decedent  to  pay  bis  debts,— it  Is 


but  necessary  to  quote  from  tbe  oplnloo  of 

Mr.  Justice  Woodward,  In  Association  v. 
Beed,  reported  in  80  Fa.  St  47.  He  aajs: 
'It  has  long  been  tiiorougbly  settled  that  tbe 
widow  and  heirs  of  a  decedent  are  not  en- 
titled to  specific  notice  of  an  mipllcation  for 
an  otAbx  of  sale  fttr  the  payment  of  debts.' 
Murphy's  Appeal.  S  Watts  ft  S.  168;  Weav- 
er's Appeal,  19  Fa.  St  416;  Wall's  Appeal 
81  Pa.  St  62;  Stiver's  Appeal.  S6  Pa.  St  9. 

"Now,  as  to  tile  second,  third,  snd  fourth 
reasons  why  the  decree  ud  apinoval  of  the 
private  sale  of  this  Macnrdy  farm  Aonld  not 
bave  been  made:  They  can  be  contidered  to- 
getiier.  There  can  be  no  doubt  of  the  power 
of  the  court  to  decree  and  Approve  a  private 
sale  of  real  estate  for  tbe  payment  of  debts 
sbice  the  act  of  May  9, 1888.  The  cmly  ques- 
tion, therefore  that  can  be  raised  here,  la  00 
the  sufficiency  of  the  record  to  Show  tbe 
court  was  warranted  in  exercising  that  pow- 
er. The  court  is  to  consider  all  the  circnm- 
stances,  and  If,  for  any  sufficient  cause.  It 
believes  a  better  price  can  be  obtained  or  Is 
ofCoed  at  private  than  at  public  sale,  It  can 
decree  or  approve  such  sal&  Tbe  conrt  in 
this  case  bad  before  It  the  whole  record  of 
this  case  when  It  made  the  decree  of  con- 
firmation. August  19, 188B.  It  knew  that  tbe 
original  order  of  sale  bad  been  granted  00 
February  18,  1893,  and  that  the  Macurdy 
farm  had  once  been  sold  at  pnUic  sale  for 
the  sum  of  about  $25  per  acre,  which  sale 
was  set  aside.  It  knew  that  the  onto  of  aale 
had  been  renewed  from  term  to  team  for 
over  two  years,  and  that  the  execntor,  under 
oath,  bad  said  he  could  not  find  a  porchaeer 
for  said  land  on  account  of  the  greatiy  de- 
pressed condition  of  the  real  estate  market; 
and  It  had  befm  it  tiie  oath  of  the  executor 
when  he  made  the  return  of  sale  that  It  Is 
unlikely  ttiat  a  better  or  as  good  an  otte  ftor 
said  farm  can  be  had  for  sane  time  to  come.' 
These  facts  were,  in  our  opinion,  when  the 
sale  was  confirmed,  snfflclent  (and  we  still 
think  them  anfficloiti  to  Justify  the  belief 
that  thft  price  offered  by  Bobert  Scott  945 
per  acre,— 120  per  acre  more  than  had  been 
bid  at «  public  sale,— was  a  better  price  than 
could  bave  been  obtain^  at  a  puldic  salp. 
and  we  confirmed  tbe  sale  nisi  twenty  days. 

"Aa  to  tbe  fifth  reason,  we  are  of  onlnlon 
that  there  can  be  no  valid  ol^ection  to  Che 
court  granting  an  order  to  sell  tbe  real  estate 
of  a  decedent  to  pay  debts  tat  either  public 
sale  or  private  safe.'  At  least  it  has  been 
the  practice  of  this  court  to  do  so.  It  gives 
tbe  oecutor  or  administrator  authority  to  try 
both  ways,  if  necessary,  befttre  the  return 
day;  and  this  oiables  him  to  sell  In  the  way 
that  Is  most  advantageoua  to  tiie  estate. 
Frequently,  a  trustee,  after  testing  Udders  at 
a  public  sale,  and  adjourning  it  for  want  of 
an  adequate  bid.  is  offered  at  private  sale  a 
price  In  advance  of  what  waa  bid  at  tbe  pub- 
lic outcry,  which  he  is  willing  to  accept;  and 
why  not  give  him  authority  to  accept  such 
a  bid  at  the  same  time  he  is  given  authority 
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to  mD  at  pnbMe  Mlir^lliat  In.  snint  hi  onSer 
to  teU  the  real  Mlate,  aaA  aUov  Urn  to  exe- 
cute tbe  otAw  eltb«r  bgr  a  public  ml«,  «r  by  a 
priraSa  lale,  If  ha  can  get  a  battar  pclee  at 
pzlnt«  lala  tfiaa  ha  wai  offered  at  vnbUc 
aala?  Tte  aet  of  UBS  pnoerlbaa  ttw  sMUiMr 
In  whldi  an  OEder  for  tbe  sale  of  tbe  bud  ot 
a  decadent  mar  be  bad  for  paTmoit  of  bie 
debto.  Tbe  aaia  moat  be  made  ondor  tbe 
direction  of  tbe  orpbaiu'  eonrt,  and  tbe  nee* 
eesary  Jariedlcttoaal  facte  that  mast  exist 
and  mait  be  alloied  bi  an  aKeeotM*!  or  ad- 
miclatra tor's  petition  am  stated  In  tbe  thirty- 
third  BecUoB,— tbe  appraised  Taloe  of  tbe 
decedents  pereonal  property,  ft  itatement  of 
bia  debta  and  tbe  real  eatate  tS  wbkih  be  died 
aelaed,  abowtng  that  o»  pmoaal  eatate  ia  la- 
anffldent  to  pajr  debts,  and  wbaA  real  eatate 
mar  be  aoU.  Tbe  naanw  of  aale  ar  of  oc* 
ecu  tins  tbe  order  to  eeU  baa  notUtag  to  do 
witb  tbe  Jnriodlctlco  of  tbe  court  to  wder  a 
coaTwaJon  of  tbe  deeedant^  real  eatate.  It 
may  ban  aoaaetbins  to  do  with  tbe  r^alarity 
or  Talidlty,  not  of  the  order  to  adl  but  of 
tbe  aale.  Tba  mie  preacrlbed  for  aalea  la 
pQbUc,  wileea  under  tbe  drenmataDoea  mf- 
fldent  caaae  la  abovn  for  maUng  e  private 
aale,  and  that  a  batter  priae  can  be  or  has 
boon  obtained  than  canid  be  obtained  at  pttb- 
llc  mle.  And  a  prlnte  aale  can  be  Jnatiflaa 
at  any  time,  on  tbe  retain  of  tbe  aale.  or 
•▼«D  en  a  citation  ta  aet  aalde  tbe  aale,  ^ 
ahowlng  tbe  naoeaaary  facta  wltfaont  in  any 
way  afleettaf  13ie  JnrladlctleB  of  the  ootirt  to 
order  the  sale  ef  the  real  eatate 

"This  brtatga  ns  to  tbe  eonolderatloo  of  an- 
other phase  of  thla  proceedlnr.  Tba  relatfra 
rlgbts  of  the  petltlooer.  and  af  tbe  pvrdiaaw, 
Bobert  Bevft,  one  ef  the  mpondeata,  must 
be  adJnatod  on  tbe  prtncl^  of  equity.  Al* 
thou  Kb  the  petMener  may  have  bad  no  notice 
<a  this  sale  when  made  and  returned,  and 
waa  not  then  permitted  to  except  to  Its  cooflx^ 
matloa,  be  h  now  in  court  atfUng  that  tbe 
eale  be  aet  aside;  and  It  is  sopposed  that  all 
the  objections  to  the  confirmatton  of  the  aale 
are  folly  stated  In  bla  petition;  and  It  la 
Blgalflcaat  that  It  Is  nowhere  alleged  that  tbe 
price  paid  by  Mr.  Scott  la  Inadequate,  or 
that  tt  ta  not  a  better  price  than  could  have 
been  obtained  at  public  eale.  Indeed.  If  the 
teatlmony  of  tbe  executor  la  to  be  believed, 
the  petitioner  at  one  time  told  him  that  he 
had  made  *a  good  aale.'  Again,  It  appears 
that  the  porctaaser,  Bobert  Scott,  h(Ur  paid  all 
the  purchase  money  except  $86,  and  Is  In 
poaaeasifui  of  the  land  aold;  and,  further, 
that  he  paid  the  pnrcfaaae  money  In  such  a 
way  aa  to  diecharge  debta  of  the  estate  to 
tbe  r^ef  of  the  petitioner,  who  la  vendee  of 
the  hebra  at  law  and  legatees  under  the  will 
of  Stephen  Smith,  deceased.  If  the  mort- 
gaiEe  on  tbe  1A3  acree  of  land  bought  by  the 
petitioner,  one-half  of  which  belongs  to 
Robert  Scott,  la  to  be  satisfied  (end  the  pe- 
titioner Is  InslattDg  on  this),  and  this  eale  is 
to  be  aet  aside,  then  Scott  loses  both  the  land 
he  pm^Aased  and  hia  interest  In  the  mort- 
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gm  Which  was  cmdltod  as  «  saymant  en 
the  pnrdbase  money.  Even  granting;  then, 
that  the  record  to  Ma  1,  Febmary  tenut 
1888.  In  the  estate  ctf  Stephen  Smith,  de- 
ceased, is  full  of  irregularities,  and  that  tbe 
decree  of  December  7,  18M.  confirming  the 
private  sale  at  tbe  Macnrdy  fftrm  to  Bobert 
Scott,  was  not  made  In  conformity  to  law, 
tbe  petiUoner.  In  our  opinion.  Is  not  entitled 
to  the  relief  i»ayed  for,  la  view  <tf  the  facta 
(1)  that  tbe  aale  was  cooflrmed  nlti  20  days 
aa  tbe  7th  day  of  December,  1604,  and  no. 
move  waa  made  to  have  It  set  aside  until 
April  14,  1896,  after  the  purchase  money 
was  an  paid  except  $35,  and  the  pnrchaaer 
put  in  possession:  (2)  that  no  aUegatlen  Is 
mate  that  the  land  waa  sold  at  an  Inade- 
quate price,  nor  that  tiie  price  la  not  better 
than  could  have  been  <rf»tained  at  public  sale; 
vuH  (Si  "Out  no  Kpreaston  of  wfiltegness  on 
fibe  jMirt  of  tbe  petitioner  to  have  tbe  executor 
refund  to  the  purchaser  tbe  emsidemtlon 
paid  for  tbe  land  Is  made,  but,  on  tbe  con- 
trary, a  demand  on  tbe  executor  to  have  the 
mortgage  on  tbe  farm  bought  by  bim,  and 
twaed  over  to  the  executor  by  Bobedrt  Scott 
as  part  of  tbe  purchase  money,  aatlafied. 

*Tbe  friction  between  the  petltlooer  and 
tbe  eneeutor,  Oeorge  u.  Teoan,  one  of  the 
ve^ondaita,  may  all  arlae,  primarl^,  out  at 
the  manner  In  ^Ich  tbe  eueutor  has  at> 
tempted  to  discharge  the  duties  of  his  trait; 
and  many  of  the  complaints  made  by  tbe  pe- 
titioner in  this  procoeding,  and  the  others 
that  have  been  before  thla  court  hi  this  same 
estate,  may  be  well  founded;  yet  to  unooft- 
ditlonally  set  this  sale  aside  would  not  only 
be  InequltaMe  to  the  purcbaser.  but  It  would 
probaUy  dday  tbe  settlonent  of  the  estate, 
to  no  purpose,  aa  we  have  no  usuanee  or 
e<ran  allegation  that  the  land  baa  net  been 
sold  tar  all  It  would  bring  If  a  putdlc  sale  was 
ordered.  As  the  supreme  court,  in  the  pro- 
eeedlng  to  eof  wee  tbe  payment  of  the  pur- 
chase money  of  the  llSS-acre  tract,  has  held 
the  question  of  UabUIty  for  coste  In  ttiat 
pmesedlng  In  ab^anee  until  tbe  executor 
has  settied  his  account,  we  wfU  make  the 
same  order  here.  It  the  executor's  delay 
in  settling  tbe  estate  was  wholly  his  fault, 
and  his  mBDagement  of  tt  has  made  neces- 
sary these  proceedings.  In  ordor  to  dose  it  up 
one  way  or  the  other,  then  be  should  pay  tbe 
costs;  but  that  Is  a  question  we  leave  open, 
to  be  determined  with  tbe  question  of  coats 
in  the  other  proceeding  to  which  we  have 
referred." 

J.  C.  Ewlng.  for  appellant  H.  M.  Dougan 
and  Todd  ft  Wiley,  for  appellee. 

PBB  CUBIA&L  The  very  able  and  ex- 
haustive srgument  of  the  learned  counsel  for 
the  appellant  has  not  convinced  us  that  there 
was  any  error  to  the  decree,  or  In  the  opin- 
ion of  the  court  below.  As  it  eeems  to  ua, 
tbe  decree  Is  fully  vindicated  by  tbe  flndlnga 
and  cunelusluns  contained  In  the  opinion,  and 
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on  It  we  tfllrm  the  decne.  Decree  afflrmed, 
and  appeal  dlunltsed,  at  the  coit  of  tbe  ap* 
penast. 


TBUMBULL  T.  O'HARA. 
(Snpreme  Court  of  Eiron  of  Connectleiit. 
Not.  11.  1898.) 

Bnu  Asny  ]!rom—Co!iDrno:ra— Parol  Etii>bxob 
— Dirs  eB» — I»»TBt'cnoxB— 8  *i.M — 

W  A  KRA  KTI E8— KSSCISHIO!!. 

1.  Parol  evidence  Is  bot  admissible  to  show 
that  an  agreement  to  pay.  coatained  In  a  note, 
was  a  conditional,  and  not  an  absolute,  prom- 
ise. 

2.  In  an  action  on  a  note,  the  msker  may 
show  hj  parol  that  it  was  delivered  on  condi- 
tions which  have  not  been  falfilled,  since  In 
sndi  case  there  is  no  binding  dciirery  until  ful- 
fillment of  the  oondltions. 

S.  The  defense  to  on  action  on  a  note  was 
that  the  deliTery  of  tbe  note  was  on  condition 
that  a  horse  sold  to  the  maker  should  be  sound 
as  warranted,  and,  If  not  sound,  that  it  migbt 
be  returned  to  the  seller,  who  should  thereupon 
give  up  the  note.  Evidence  was  given  in  re- 
buttal that  S.  was  the  real  owner  of  the  horse, 
and  that  be  bad  authorized  plaintitF  to  sell  it 
to  defendant,  and  apply  the  proceeds  in  part 
payment  of  3.'a  note  held  by  plaintiff;  that 
plaintiff  and  defendant  had  agreed,  when  the 
note  at  bar  was  given,  that  its  amount  should 
be  indorsed  on  the  S.  note  as  part  payment;  and 
that  plaintiff.  In  pursuance  of  this  agreement, 
had,  on  the  delivery  of  the  note  by  defend- 
ant, given  S.  credit  for  tiie  amount  of  the  note 

S'  an  Indorsement  on  the  S.  note.  BM.  that 
e  S.  note  and  Indorsements  thereon  w^re  ad- 
missible to  show  that  plaintiff  had  In  fact  cred- 
ited 8.  with  the  amount  of  the  note  in  suit,  as 
relevant  on  the  question  whether  the  note  In 
suit  had  been  delivered  on  the  condition  relied 
on  by  defendant. 

4.  On  an  issue  whether  a  horse  had  been  sold 
with  a  warranty,  and.  if  so  sold,  whether  there 
had  been  an  agreement  that  It  might  be  return- 
ed In  case  of  a  breach  of  the  warranty,  and 
that  tbe  seller  should  thereupon  return  the 
purchase-money  note,  the  court  refused  to  in- 
struct that  if  the  snle  was  on  a  warranty,  and 
there  bad  been  a  breach,  that  of  Itself  would 
not  give  defendant  the  right  to  resrind  the 
contract  and  return  the  horse,  but  charged  in- 
stead that,  if  plaintiff  told  the  truth,  defendant 
had  no  authority  to  return  the  horse  and  re- 
fuse payment,  and,  If  defendant  told  the  truth, 
defendant  had  authority  so  to  do.  Held,  that 
the  refusal  to  charge  was  error,  since  the  Jury 
might  have  foaod  from  the  evidence  that  the 
horse  had  been  sold  with  a  warranty,  and  that 
there  had  been  a  breach,  but  that  there  had 
been  no  agreement  that  the  horse  In  that  case 
might  be  returned. 

5.  Where  specific,  ascertained  personal  pro[>- 
erty  is  sold  and  delivered  with  a  mere  war- 
ranty, the  buyer  has  no  right  to  rescind  and 
return  the  property  for  a  breach  of  the  war- 
ranty. 

Appeal  from  court  of  common  pleas,  Litch- 
field county;  Gideon  H.  Welch,  Judge. 

Action  by  Samuel  Trumbull  agninst  Thomaa 
O'Hara  on  a  note.  Prom  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Error,  and  new 
trial  granted. 

The  Bobstance  of  the  complaint  Is  that  on 
the  19tb  day  of  April,  18^,  by  bla  promissory 
note  of  that  date,  made  at  Litchfield.  In  this 
state,  the  defendant  promlaed  to  pay  to  the 
plalntUt  Qiree  months  after  date,  at  tbe  First 


National  Bank  ot  said  Utchfleld.  the  smn  of 
$110.  and  that  he  bad  failed  and  neglected  to 
pay  said  note.  The  answer  as  finally  amend- 
ed consisted  of  three  defenses:  First  A  gen- 
ial denial.  Second.  That  the  note  was  with- 
out any  conslderatkML  And,  third,  a  ivedal 
defense  as  foUowa:  *'(1)  On  April  19,  1803, 
tbe  idalntiff  bargained  with  and  sold  to  the 
defendant  a  certain  horse,  for  tbe  snm  of  9110, 
upon  the  agreementa  and  condltlona  herein- 
after set  f<Mrtb.  (2)  Tbe  pUUntlff,  at  tbe  time 
of  said  sale,  represented  and  warranted  said 
horse  to  tbe  defendant  to  be  sound  and  all 
right  In  every  way.  (10  BM  bargain  and  sale 
was  made,  and  tbe  said  note  set  fwtli  In  tbe 
plaintiffB  complaint  was  then  and  there  exe- 
cuted, and  delivered  to  the  plalntitr,  Dpon  the 
condition  that  tbe  defendant  should  take  said 
horse  into  his  possessiim,  and  use  falm  until 
he  was  satisfied  that  he  was  sound  and  all 
right  In  ev^  way;  and  If,  after  sneh  usage, 
be  should  find  said  horse  was  not  sound  and 
all  right,  as  represmted  and  warranted  by 
the  plaintiff,  tbe  defendant  should  return  said 
horse  to  the  plaintiff,  and  tiie  plaintiff  abonld 
thereupon  give  iq>  said  note  to  tbe  defendant 
<4)  In  pnrsnance  of  said  agreement,  the  de- 
fendant then  took  aald  horse  Into  his  powcs 
sloQ.  and  delivered  to  the  plaintiff  said  note. 
(5)  Said  horse  was  not  sound  and  all  right  in 
every  way,  but  ms  'abort  forward'  and  lame 
In  both  fore  feet  and  legs,  and  thereby  r«i- 
dered  worthless  to  the  d^endant.  <0  On 
May  24,  1883,  the  defendant.  In  pursuance  «a 
the  conditions  ot  said  ^reement,  rstomed 
said  horse  to  the  plaintiff,  and  delivered  htm 
Into  his  possession  at  Litchlldd.  (7)  On  said 
24th  day  of.  May,  npon  the  return  of  said 
horse  to  the  plaintiff,  tbe  defendant  demanded 
of  the  plaintiff  said  note."  In  bis  reply,  the 
plaintiff  denied  tbe  nuitter  set  op  in  tbe  sec- 
ond defense,  and  also  all  tbe  allegations  of  the 
third  defense,  except  so  much  of  par^;rapb 
five  "as  alleges  that  defendant  took  said  horse 
Into  his  possession,  and  that  he  ddlvered  tbe 
note  to  the  plaintiff."  which  was  admitted. 
Such  other  parts  of  the  record  as  It  Is  deemed 
necMsary  to  stete  are  snfflclentiy  set  forth  In 
tbe  opinion. 

Leonard  J.  Mlckerson,  John  T.  Hubbard, 
and  Cbarles  D.  BurriU,  fOr  appeUant  Wil- 
liam H.  O'Hara  and  Arthur  D.  Waxuer,  for 
appellee. 

TORBANCB,  J.  (after  Stating  the  facts). 
Tbe  errors  assigned  upon  tills  appeal  are  16 
in  number,  but  for  convenience  In  discus- 
sion, they  may  be  divided  Into  (1)  those 
which  relate  to  the  admission  of  parol  evi- 
dence wbk^  the  plaintiff  claimed  contra- 
dicted and  varied  the  note  sued  upon;  (3 
those  which  ralate  to  the  exclnrion  of  cer- 
tain evidence;  (3)  those  which  relate  to  the 
charge  to  the  Jury;  and  they  wlU  be  con- 
sidered in  the  order  here  stated. 

Upon  the  trial  of  this  case  In  tiie  court 
below,  the  defendant  offered  parol  evidence 
In  Buiqirart  of  bis  second  and  third  defmsea 
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Am  we  tmdentand  the  record  upon  tbfs  point, 
the  plaintiff  objected  to  any  parol  evidence 
la  support  of  the  allegatlou  contained  in 
the  third  defense,  on  the  gronnd  that  inch 
evidence  contradicted  and  varied  the  note 
seed  npon.  and  was  for  tttat  reason  Inadmls- 
siUe.  Hits  ohjectlon  proceeds  nptm  the  as- 
sumption that  the  note  In  suit,  when  banded 
to  ttte  plaintiff,  became  a  binding  contract, 
and  that  the  defendant  was  seekiOK  to  show 
that  tbe  absolute  promise  contained  in  it 
was,  in  fact^  a  conditional  promise.  On  this 
assumption  the  objection  was  wdl  taken; 
for.  to  state  this  matter  In  the  ordinary  way, 
the  law  will  not  permit  70U  to  prove  by 
parol  evidence,  for  the  purpose  of  contra- 
dlctli^  or  TBiylns  the  terms  of  a  binding 
wrlttep  instrument  sded  upon,  that  an  abso- 
lute promise  contained  In  it  was,  and  was 
Intended  to  l>e.  In  fact,  a  conditional  one. 
In  such  a 'case  it  Is 'perhaps  more  correct  to 
say  that  the  law  does  not  permit  the  de- 
fendant to  avail  himself  of  such  a  defense 
to, the  writing  sued  upon,  and  thmfore  ex- 
cludes evidence  of  such  defense  as  of  no 
importance,  rather  than  to  sa>  that  such  a 
defense  cannot  be  proved  by  parol  evidence. 
On  the  other  hand,  if  the  averm«itB  In  the 
third  defense  were  such  as  to  Justi^  the 
defendant  in  making  the  daim  that  the  pa- 
■pec  which  it  calls  a  "note"  never  was  a  bind- 
ing contract  at  all,  but  was  delivered  on 
condition  that  It  should  not  become  a  bind- 
ing contract,  until  he  became  satisfied  that 
the  hnve  was  what  It  was  warranted  to  be, 
or  until  a  reasonsJUe  time  for  him.  If  dlssat^ 
l^ed,  to  return  It,  had  ^mned  without  any 
such  return,  then  evidence  In  support  of  such 
dalm  waa  properly  admissible  It  would  go 
to  show,  not  a  parol  agreement  that  an  ab- 
solute promise  contained  In  a  binding  note 
iras  In  fact  a  conditional  one,  but  that  the 
note  sued  upon  was  delivered  upon  certain 
conditions,  which  bad  not  been  fulfilled;  and 
so  it  never  became' operative  as  a  note,— Its 
obligation  never  commenced.  These  facts, 
tf  true,  constitute  a  complete  bar  to  an  ac- 
tion upon  the  note,  for  they  show  that  It 
never  became  a  promissory  note  binding  up- 
on the  defendant.  The  parol  evidence  ob- 
jected to,  in  this  view  of  the  case,  did  not 
contradict  or  vary  the  terms  of  the  note 
In  suit  It  merely  went  to  show  that  al- 
though the  note  sued  npon  was  In  form  a 
complete  note,  and  bad  t>een  delivered  to 
the  plaintiff,  nevertheless,  as  the  delivery 
was  conditional,  the  note  never  became  bind- 
ing upon  the  defendant  Sucb  a  defense  is 
always  available  to  the  defendant  In  a  case 
like  this,  and  he  Is  at  liberty  to  prove  It  by 
parol  evidence.  In  sucb  cases  the  so-called 
"parol  evidence  rule"  invoked  by  the  plain- 
tiff has  no  application.  "The  manual  dellv- 
ery'of  an  Instrument  may  always  be  proved 
to  have  been  on  a  condition  to  avoid  its  ef- 
fect This  Is  not  to  show  any  modification 
or  alteration  of  the  written  agreement,  but 
that  it  never  became  operative,  ai^  that  ite 


otOlgatltm  never  commenced."  wnson  v. 
Powers,  131  Mass.  939.  ^*PaioI  evldoice  is 
admissible  to  show  that  a  written  pi^ar, 
which  Is  In  fttrm  s  complete  ctmtract.  of 
which  ttiere  has  been  s  mannal  tradition, 
was,  neverthdesB,  not  to  become  a  binding 
contract  until  the  performance  of  some  con- 
dition precedent  resting  In  parol.*'  Reynolds 
V.  Boblnson,  110  N.  T.  654,  18  N.  BL  127. 
'^e  distinction  in  point  of  law  Is  that  evi- 
dence to  vary  the  terms  of  an  agreement  in 
writing  is  not  admissible,  but  evidence  to 
show  that  there  Is  no  agreement  at  all  Is 
admissible."  Brie,  J.,  in  Pym  v.  Campbell, 
6  El.  ft  BL  sra  In  cases  of  this  kind,  the 
condition  or  conditions  upon  which  the  writ- 
ing Is  to  become  obligatory  are  not  part  of 
the  writing,  but  only  the  terms  upon  which 
It  is  or  Is  not  to  take  effect  In  our  own 
state,  the  law  Is  well  settled  tiiat  the  de- 
livery of  a  note  may  be  conditimial,  as  to  be 
operative  only  upon  the  occurrence  of  a  cer- 
tain event;  that  In  such  case  there  Is  no 
complete  binding  delivery  untU  the  condition 
is  fulfilled;  and  that  parol  evidence  of  such 
conditional  delivery  is  admissible.  Goudi 
V.  Meeker,  2  Conn.  802;  McFarland  v.  Bikes, 
64  Conn.  200,  7  AtL  408;  Young  v.  Insurance 
Co.,  GO  Conn.  41,  22  Atl.  82.  To  the  same 
effect  are  the  following  cases:  Eastman  v. 
Shaw,  66  N.  T.  622;  Benton  v.  Martin,  S2  N. 
Y.  674;  Beall  v.  Foole,  27  Md.  645;  Leppbc 
V.  Bank,  82  Md.  136;  Whltford  v.  Laldler, 
94  N.  Y.  Itt;  BlBsenger  v.  Oulteman,  6 
Helsk.  277;  Westman  v.  Krumweid^  80  Minn. 
313,  16  N.  W.  2,'V. 

Whether'  the  third  defense,  as  pleaded, 
could  properly  be  ronstrued  as  sufficient  to 
let  in  evidence  of  this  description,  Is  a  ques- 
tion not  fully  a^ued  before  us,  and  which  It 
is  unnecessary  to  determine,  since  on  anotbw 
ground  there  must  be  a  new  trial.  When  the 
defendant  had  put  in  his  evidence  In  support 
of  his  two  special  defenses,  and  rested,  the 
plaintiff  offered  certahi  evidence  In  rebuttal. 
That  evidence  was  to  this  effect:  That  the 
defendant  In  fact  purchased  the  horse  In 
question  In  tt^s  case  In  April,  1893,  from  one 
Swanson,  and  not  from  the  plaintiff;  that 
Swanson  was  the  real  owner  of  the  horse, 
but  had  authorized  the  plalntifT  to  sell  It  to 
the  defendant;  that  the  plaintiff  at  this  time 
held  a  certain  promissory  note  of  Swanson 
given  for  money  due  the  plaintiff  from  Swan- 
son, upon  which  note  the  plaintiff  and  Swan- 
son had  agreed  that  the  price  of  the  horse  to 
be  sold  to  the  defendant  should  be  applied  in 
part  payment;  that  the  plaintiff  and  defend- 
ant  bad  agreed,  when  the  note  In  suit  was 
given,  that  the  amount  of  said  note  should 
be  indorsed  on  the  Swanson  note  as  part  pay- 
ment thereof;  and  that  the  plaintiff.  In  pur- 
suance of  this  agreement,  had,  on  the  delivery 
of  the  note  by  the  defendant,  given  Swanson 
credit  for  the  amount  of  the  note,  and  had  In- 
dorsed the  amount  of  the  note  In  suit  upon 
the  Swanson  note  as  a  part  payment  thereof. 
All  this  evldoice  appears  to  haxy  been  odmlt- 
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ted  wlUkont  objection  on  the  part  of  the  de- 
fendant, not  to  prove  that  Swanson  had  sold 
the  horse  to  the  defendant,  but  as  bearing 
npon  the  Improbability  of  the  evidence  glTen 
In  lupport  of  the  facts  set  up  In  the  two 
special  defenses.  In  connection  with  thla 
evidence,  and  aa  a  part  of  it,  the  plaintiff  of- 
fered hi  evidence  the  Swanson  note,  with  the 
Indorsements  thereon,  for  the  purpose  of 
showing  that  he  had  in  fact  credited  Swanson 
on  said  note  with  the  amount  of  the  note  In 
suit,  as  he  had  agreed  to  do  with  defendant 
and  Swanson.  The  defendant  objected  to  the 
admission  of  the  note,  and  the  court  excluded 
It  The  fround  of  the  objection  does  not  ap- 
pear. In  excluding  the  note,  with  Its  In- 
dorsement, as  evidence,  we  think  the  trial 
court  erred.  -Ail  this  rebuttal  evidence.  In- 
cluding the  Indorsement  upon  the  note,  was 
relevant  upon  the  question  whether  the  note 
In  suit  had  been  delivered  upon  any  such 
terms  and  conditions  as  were  set  up  and  re- 
lied upon  by  the  defendant  If  true,  it  fur- 
nishes some  basis  for  an  Inference  that  the 
sale  of  the  horse  to  the  defendant  was  an 
atwotaite  sale,  and  the  delivery  of  the  note  an 
absoliiteb  and  not  a  ctmditkntal,  one.  The 
weight  of  the  evidence  was,  of  course,  a 
matter  for  the  Jorr  to  consldar.  The  «Tldence 
excluded  logically  teaOoA  to  aid  the  jury  In 
the  determination  of  the  issnes  submitted  to 
them,  and,  unless  excluded  by  some  rule  or 
principle  of  law,  was  admissible  (Plumb  v. 
OurtlB,  66  Conn.  154,  1S6,  88  Atl.  998);  and 
ve  know  of  no  rule  or  prlod^e  of  law  that 
required  Ita  exduslon. 

Tlie  assignmoits  of  enor  relating  to  tta 
charge  of  the  court  are  aomeirhat  numerous, 
but  It  will  be  unnecessary  to  consider  auxn 
than  one  of  diem.  The  plaintiff  asked  the 
court  to  Instrqct  the  jury  to  this  eCCect:  That 
the  defendant  had  no  right  to  return  the  horse 
to  the  plaintiff,  and  refuse  payment  of  the 
note,  unless  there  was  an  agreement  to  that 
effect  between  the  fdaJntlff  and  defendant; 
that  If  the  sale  waa  upon  a  warranty,  and 
there  had  been  a  brea^  of  the  warrant,  thla 
of  Itself  would  not  give  the  defwdant  the 
right  to  rescind  the  contract  of  sale,  and  re- 
turn the  horse.  With  reference  to  this  re- 
quest,  the  court  said  to  the  jury  thla:  *1  de- 
dlne  to  charge  you  la  accordance  with  this 
request,  for  the  reason  that  the  ^m  seems 
to  be  quite  Inrolved  and  comjrilcated.  and  I 
am  anxious  that  the  Jury  should  not  be  con- 
fused  with  regard  to  any  Issues  arising  In 
this  case;  but  I  do  charge  you  that,  If  you 
find  that  the  plaintiff  tells  the  truth,  the  de- 
fendant had  no  right  and  authority  to  return 
the  horse  and  refuse  payment;  and.  If  the  do- 
fendant  tells  the  truth,  the  defendant  bad  the 
right  and  authority  to  return  the  horse  and 
refuae  payment."  The  request  of  the  plain- 
tiff ahould  hare  been  comiOled  with  In  sub- 
stance. Upon  the  evidence,  the  Jury  might 
find  that  the  horse  had  been  aoHA  with  a 
wartmnty,  that  there  had  been  a  l»each  of  the 
warrant,  but  that  there  had  been  no  agree- 


ment that  the  horse  tn  that  case  mlgbt  be 
returned.  It  was  to  meet  this  possible  con- 
clusion of  the  Jury  that  this  request  was 
made.  In  this  state  the  law  la  well  settled 
that  where  specific,  ascertained  personal 
property  Is  sold  and  delivered  with  warranty, 
without  more,  the  vendee  has  no  right  to  re- 
scind the  contract,  and  return  the  pn^rty 
for  a  mere  breach  of  the  warranty.  Scranton 
V.  Trading  Co.,  37  Coon.  130;  Bucklnghaxn  v. 
Osborne,  44  Coon.  133.  This  seems  to  be  the 
rule  In  England,  and  In  most  of  the  United 
States.  Tiff.  Sales,  p.  243,  and  cases  cited. 
The  trial  court  In  effect  refused  to  Instruct 
the  Jury  as  to  the  law  upon  this  point,  and 
In  this,  we  think,  that  court  erred.  The  in- 
struction given  upon  this  point  was  not  only 
quite  insufficient,  but  was  liable  to  mislead 
the  Jury,  to  the  prejudice  of  the  plaintiff. 
For  this  error  In  relation  to  the  charge,  and 
in  excluding  the  Swans<fti  note,  we  think  a 
new  trial  should  be  granted.  In  thla  view  of 
the  case,  It  would  not  be  proflteble  to  discuss 
or  consider  the  other  errors  assigned  based 
upon  the  charge  to  the  Jury.  Some  of  tliem 
are  not  supported  by  the  record,  and  most.  If 
not  all,  of  them,  relate  to  matters  not  likely 
to  give  rise  to  further  question  upon  a  retriaL 
There  la  error,  and  a  new  trial  Is  granted. 
The  other  Judges  concurred. 


TOWN  or  BRISTOL  T.  TOWN  OF  NEW 
BBTFAIN. 

(Supreme  Court  of  Errors  of  Oramecttcut. 
Nor.  11,  1S9&) 
pAuraai— SuppoRt^Aoriosi  Birwasn  Towmi 

1.  A  sdectman  tn  a  town  In  which  a  pauper 

resided  notified  a  selectman  of  another  town 
that  the  pauper  was  a  settled  inhabitant  ot 
the  latter.  Both  selectmen  believed  these  rep- 
resentatioDs  to  be  true,  and  the  selectmen  of 
the  latter  then  aathorlsed  the  form»  to  ex- 
pend a  certain  sam  per  month  for  the  pauper's 
support,  and  reimbursed  it.  It  was  after- 
wanis  discoTered  that  the  pauper  had  all  tiie 
time  beea  a  settled  Inhabitant  of  the  former 
town.  The  latter  town  sued  to  recover  the 
money  without  complying  with  the  statdtorr 
requirements  necessary  to  estebUsh  the  liabil- 
ity of  one  town  for  the  support  of  its  paupers 
by  another  town.  Btld.  txiat  the  action  was 
not  to  recover  for  the  support  of  a  pauper,  but 
to  recover  for  money  paid  on  a  debt  which  did 
not  exist,  and  could  therefore  be  maintained 
without  complying  wltih  such  etatntoiy  require- 
ments. 

2.  An  action  will  He  by  one  town  to  recover 
money  voluntarily  paid  to  another  town  to  re- 
imburse It  for  the  support  ot  a  pauper  under 
the  mistaken  belief  that  it  was  Uable  for  such 
support. 

Appeal  from  court  of  common  ideas^  Hart- 
ford county;  WilUam  S.  Case,  Jndgfc 

Action  by  the  town  of  Bristol  agalut  tiw 
town  of  New  Britain  to  recover  a  sum  at 
mon^  claimed  to  have  been  paid  under  a 
mistake,  broi^;ht  to  the  court  of  conunmi 
pleas  In  Hartford  county,  and  tried  to  the 
court  Facts  found  and  Judgmoit  rendered 
for  the  plaintiff,  and  appeal  by  the  defend- 
ant for  alleged  error  In  the  nilliigs  of  the 
C9urL  No  error. 
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The  complaint,  ai  amended,  Is  u  follows: 
(1)  In  the  flMal  year  ISMtbe  plaintiff  paid  to 
the  deCimdant  $80  fw  eiqienaea  Incnned 
defmdant  tm  the  support  of  Mm.  J(An  G. 
Rnseell  and  ber  family,  paupers  residing  tn 
and  lecelTlng  support  from  the  defendant 
town.  In  the  year  1S05  plaintiff  paid  for  the 
same  cause  $110;  In  1898,  $180;  and  In  1887, 
950:  (2)  Bald  payments  were  made  upon 
the  represmtatlon  of  the  defendant  that  the 
aald  Uta.  Bnssell  and  family  were  settled  hi- 
hahttants  of  fbe  town  of  Bristol,  for  whose 
support  it  was  liable  and  because  of  the  mis- 
taken belief  that  they  were  sndi  setded  Inhab- 
itants of  said  town  of  BrlstoL  (S)  Said  pau- 
pers were  In  fact  not  settled  Inhabitants  of 
the  town  of  Bristol,  but  were  settled  Inhab- 
itants of  the  town  of  New  Britain.  (4)  On 
March  6,  1897,  Immediately  after  learning 
said  facts,  the  first  selectman  of  the  plain- 
tiff notified  the  first  selectman  ot  tiie  defend- 
ant tiiereof,  and  demanded  a  repayment  of 
said  snms.  (5)  The  defendant  refused  and 
neglected  to  repay  the  same.  The  defendant 
demurred  to  the  comidalnt,  and  the  demnr- 
rer,  except  as  to  one  paragraph,  was  over- 
■^led.  The  defendant  then  filed  the  follow- 
ing answer:  (1)  The  defendant  admits  that 
the  plaintiff  town  paid  to  the  defendant  in 
the  fiscal  years  specified  the  seTeral  snms  In 
paragraph  1  specified,  and  said  sums  were 
expended  by  the  defendant  for  the  support 
of  Mrs.  John  O.  BiMell  and  her  fiunlly,  pau- 
pers residing  In  the  defendant  town.  Except 
as  hereinbefore  admitted,  paragraph  1  Is  de- 
nied. <2)  As  to  paragraph  2,  defendant  says 
It  has  no  knowledge  or  Information  as  to  the 
allseed  belief  of  plabitlff  sufficient  to  form 
a  belief  on  the  part  of  the  defendant  The 
other  allegations  of  paragraph  2  are  denied. 
(3)  Paragraph  3  la  admitted.  (4)  Notice  and 
demand  of  payment  on  March  6,  1887,  1b  ad- 
mitted. If  anything  further  Is  claimed  as 
material,  proof  la  demanded.  <B>  Paragraph 
S  Is  admitted.  The  court  found  the  Issnes  for 
the  plaintiff,  and  made  the  fcrilowing  finding 
of  facts:  (1)  In  January,  1804,  Mrs.  John 
G.  Bnssell  and  her  minor  children  became 
poor,  and  unable  to  support  tbemselTes,  and 
they  were  then,  and  erer  ^ce  have  been,  re- 
siding In  the  town  of  New  Britain.  (2)  Ap- 
plication was  thereupon  made  by  a  friend  of 
Mrs.  Russell  to  the  selectmen  of  said  New 
Britain  for  aid  for  said  persons.  (S)  The  se- 
lectmen of  both  Bristol  and  New  Britain  at 
that  time  beUeved,  and  until  March,  1897, 
continued  to  tKUere,  that  said  Russells  were 
settled  inhahltanta  of  the  town  of  Bristol.  (4) 
Acting  under  this  belief,  the  first  selectman 
of  New  Britain  Immediately  notified  the  first 
selectman  of  Bristol,  by  telephone  and  also 
by  letter,  that  such  application  had  been 
made,  and  that  the  said  Btissella  belonged  to 
the  town  of  BristOL  ((9  Following  said  no- 
tlosb  ttiere  was  correspondence  between  ttie 
first  sdectmen  of  the  respective  towns  rela- 
tive to  the  amount  of  support  necessary  to 
be  ftmUahed,  as  a  result  of  whkih  the  first 


Bdectman  of  Bristol,  under  the  belief  Oat 
his  town  was  liable  for  the  support  ot  said 
Russells,  authorised  the  expenditure  by  the 
town  of  New  BritMn  of  eight  d<dlarB  a  month 
for  such  support  and  later  authorized  an  ex- 
penditure oi  ten  dc^rs  a  month  for  the 
same  purpose.  (S)  In  1896  the  then  first  se- 
lectman of  Bristol  Inquired  of  New  Britain's 
first  selectman  If  said  persons  could  not  be 
supported  for  a  lew  sum  than  that  agreed 
upon,  and  was  Informed  by  him  that  they 
could  not  be.  (7)  The  town  of  New  Britain 
furnished  support  to  the  said  Rnssdls  at  the 
rate  so  agreed  upon,  and  the  town  of  Bristol, 
by  way  of  reimbursement  for  such  support, 
and  Induced  thereto  solely  by  Its  belief  that 
the  said  Russells  belonged  to  and  were  set- 
tled Inhabitants  of  the  town  of  Bristol,  paid 
over  to  the  defendant  town  the  snms  named 
In  the  complaint  (8)  Said  Buasells  were  not, 
In  January,  1894,  or  at  any  time  thereafter, 
settled  Inhabitants  ot,  nor  did  they  belong 
to,  the  town  of  Bristol,  but  during  all  said 
period  they  belonged  to  the  town  erf  New 
Britain,  and  were  settled  Inhabitants  thereof. 
(9)  The  town  of  Bristol  first  learned  the  Acta 
set  up  In  the  preceding  paragraph  In  Mar^, 
1807.  after  an  Investigation  by  its  first  s^ect- 
man,  who  thereupon  Immedlatdy  notified  Ae 
defendant  town  of  said  facts,  refused  to 
make  any  further  payment  for  the  support 
of  said  Ruasells.  and  demanded  repayment 
of  the  sums  already  paid  by  said  Bristol  tn 
that  purpose.  (10)  The  defendant  Ims  not  re- 
paid said  sums,  or  any  part  tiiereof.  Ujwn 
the  facts  thus  foimd  the  d^ndant  claimed 
that  the  plaintiff  was  not  entitled  to  recover, 
and  the  court  overruled  this  claim.  The  aa- 
slgnmento  of  error  upon  the  appeal  relate  to 
the  action  of  the  court  (1)  In  overruling  the 
demurrer  to  the  complaint,  (2)  in  overruling 
the  above  claim. 

John  Coate,  for  appellant  Bp^^hiodltas 
Peck,  for  appellee. 

TORRANCB,  J.  (after  stating  the  facts). 
The  principal  question  in  this  case  la  wheth- 
er the  court  upon  the  facts  found,  erred  tn 
rendering  Judgment  for  the  plaintiff,  and  the 
decision  of  this  question  depends  upon  the 
proper  construction  <rf  flie  finding  ot  facts. 
The  defendant  aays  the  Import  of  ttie  finding 
is  this:  Bristol,  when  notified  by  New  Brit- 
ain that  the  paupers  belonged  to  Brlstt^,  and 
that  they  had  applied  to  New  Britain  for  aid, 
assumed  their  support  and  made  the  select- 
men of  New  Brlteln  the  agente  of  Bristol,  to 
expend  for  their  support  money  furnished  by 
Bristol  to  Its  agente  for  this  express  purpose. 
In  this  view  of  the  finding,  Bristol  Itself  sup- 
ported the  paupers  through  agente  of  Ite 
own  appointment  and  neither  New  Brlteln, 
nor  ite  selectmen  as  such,  had  anythlog  what- 
ever to  do  Willi  the  paupers  after  Bristol  bad 
been  notified.  If  this  is  the  true  construction 
of  the  finding,  the  defendant  is  right  lu  claim- 
ing, as  It  does,  that  the  plalojlff  cannot  re- 
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cover  la  this  action,  even  tbough  It  supported 
panpen  belonging  to  New  Britain  under  a 
clear,  honest,  and  innocent  mistalce  of  fact 
The  liability  of  one  town  to  another  town  for 
support  funiished  by  the  latter  to  pau[)er8  be- 
longing to  the  former  is  created  solely  by 
statute,  and  the  statutory  requirements  must 
be  ccanplled  with  as  a  prerequisite  to  the  ex- 
istence of  any  liability.  Town  of  Beacon 
Falls  T.  Town  of  Seymour,  44  Conn.  210; 
Town  of  Windham  t.  Town  of  Lebanon,  61 
Conn.  319.  If  Bristol,  when  notified  by  New 
Britain,  had  removed  the  paupers  to  some 
place  within  the  limits  of  Bristol,  and  had 
there  itself  supported  them,  It  la  clear  that 
Bristol  could  not  recover  from  New  Britain 
for  the  money  so  expended,  without  comply* 
log  with  the  statutory  requirements  as  to 
notice;  and  the  mere  fact  that  in  such  a  sup- 
posed case  Bristol  had  furnished  support  to 
paupers  belonging  to  New  Britain,  under  an 
honest  mlstaiie  as  to  their  place  of  settlement, 
would  make  no  difference  as  to  the  liability 
of  New  Britain.  It  Is  equally  true,  we  think, 
that  if  Bristol,  when  notified  by  New  Britain, 
acting  under  a  like  mistake  of  fact.  Instead  of 
removing  the  paupers  chose  to  support  them 
Itself  In  New  Britain,  It  could  not  recover  the 
expense  of  such  support  without  showing  a 
compliance  with  the  statutory  requirements. 
In  either  of  the  cases  supposed,  Bristol,  in  or 
der  to  hold  New  Britain,  must  show  that  It 
compiled  with  the  statutory  requirements.  As 
there  is  no  claim  made  that  Bristol  did  com- 
ply with  the  requirements  of  our  statutes  so 
as  to  bind  New  Britain,  it  follows  that.  If 
the  defendant's  construction  of  the  finding  Is 
the  true  one,  the  court  below  erred  In  render- 
ing Judgment  for  the  plaintiff.  But  we  are 
of  opinion  that  the  construction  which  the 
defendant  contends  for  Is  not  the  true  con- 
struction of  the  finding.  Taken  as  a  whole, 
we  think  the  true  Import  of  the  finding  is  that 
New  Britain,  and  not  Bristol,  furnished  the 
support  In  the  first  Instance,  and  Bristol 
agreed  to  relmbune  New  Britain  for  what 
that  town  might  expend  for  that  purpose.  In 
furnishing  this  support.  New  Britain  was  not 
the  agent  of  Bristol,  and  never  intended  to  be 
its  agent,  but  was  acting  for  itself  under  the 
law  in  such  a  way  as  to  bind  Bristol,  if  the 
paupers  had  really  belonged  to  Bristol.  New 
Britain  paid  out  its  own  money  for  the  sup- 
port of  the  paupers,  and  claimed  the  amount 
so  paid  out  as  a  debt,  under  the  statutes  re- 
lating to  paupers,  due  from  Bristol  to  New 
Britain.  New  Britain  claimed  payment  of 
that  debt,  and  Bristol  paid  it,  both  towns  act 
log  under  the  mistaken  belief  that  such  a 
debt  was  due,  when  In  truth  no  such  debt 
was  due.  Bristol  Is  now  seeking,  not  to  re- 
cover for  money  paid  by  it  by  mistake  for 
the  support  of  paupers  belonging  to  New 
Britain,  but  for  money  paid  to  New  Brltala 
In  payment  of  a  debt  claimed  by  New  Britain 
to  be  due  to  it  under  the  statute,  in  a  case 
where  no  such  debt  in  fact  existed,  but  upon 
an  boneit  assumption  by  both  towns  that  It 


was  due.  This  Is  the  case  set  forOi  in  tlie 
complaint,  and  It  is  also  the  case  set  forth  In 
the  finding.  In  this  view  of  the  case  the 
statutes  in  relation  to  the  support  by  one 
town  of  paupers  belonging  to  another,  upon 
which  tbe  d^endant  rellea,  have  do  ai^csr 
tloo. 

Upon  the  facts  found  there  Is  a  "complete 
and  irresistlMe  equity"  in  favor  of  Bristol  to 
recover  the  money  paid  by  It  to  New  Britain. 
The  fact  that  Bristol  assented  to  the  daima 
of  New  Britain  that  tbe  paupers  belonged  to 
Bristol,  and  agreed  in  advance  to  reimburse 
New  Britain  for  what  It  might  expend  In 
support  of  them,  Is  of  no  Importance,  becanae 
It  was  made  in  Ignorance  of  Its  rights.  Induced 
by  an  Innocent  mistake  of  material  facts. 
Town  of  Clhiton  v.  Town  of  Haddam,  50 
Conn.  84.  "Where  money  Is  paid  to  anotbw 
under  the  Influence  of  a  mlstake,~tliat  is,  up- 
on the  supposition  that  a  specific  fact  is  true 
which  would  entitle  the  other  to  the  money, 
and  the  money  would  not  have  beea  paid  if 
it  bad  been  known  to  the  payer  that  the  fact 
was  untrue,  an  action  will  lie  to  recover  tt 
back,  and  It  is  against  good  conscience  to 
retain  if*  U.  S.  v.  Barlow,  132  U.  S.  271, 
282,  10  Sup.  Ct  77;  Northrop's  Ex'rs  t. 
Graves,  19  Conn.  548;  Mansfield  v.  Lynch. 
59  Conn.  S20,  22  Atl.  813.  We  know  of  no 
reason  why  the  principles  laid  down  In  tbe 
above-cited  cases  should  not  apply  as  well 
betweoi  towns  as  between  Individuals,  where, 
as  here,  there  is  no  statute  to  tbe  eontFuy. 
In  this  view  of  the  case  it  becomes  unneces- 
sary to  discuss  at  length  the  claimed  error  In 
overruling  the  demurrer,  for  the  demurrer 
was  based  mainly  upon  the  view  of  the  case 
taken  by  the  defendant  tliat  Bristol  had  Itself 
supported  the  paupers  In  New  Britain 
through  its  own  agents,  and  was  seeking  In 
this  case  to  recover  for  what  it  had  so  ex- 
pended. As  this  Is  not  tb6  correct  view,  the 
demurrer  was  properly  overruled.  There  Is 
no  error.  The  other  Judges  concurred. 


WUH^BY  et  bL  T.  OADT. 
(Snpreme  Court  of  Errors  of  Gonnectlciit. 
Nov.  11,  189a) 

ISDSMFrrr— Balks— Aokkritfnt  id  Pat  Dbbtts 

or  t«BixBK— SPEciric  PKHroRiiiifcs — 
Pleadixq— Motion  to  Exprsss. 

1.  An  agreement  the  buyer  to  pay  all  the 
partnership  debts  or  the  sellers,  and  to  save 
them  harmless  therefrom.  In  part  consideni- 
tioD  of  a  snle  of  a  fitore  and  itii  contents,  is 
not  merely  a  promise  to  indemnify,  hut  is  an 
express  promise  to  pay.  so  that  a  refusal  to 
pny  such  debts  of  Itself  constitutes  a  breach 
of  the  contract 

2.  Where  a  contract  of  sale  br  a  partnership 
prorides  that  a  part  of  the  consideration  of  the 
buyer's  promiRe  to  pay  firm  debts  as  part  of 
the  price  Is  that  one  of  the  members  of  the 
partnersliip  will  not  emrage  In  like  business  for 
a  specified  term  of  yea*^.  the  violation  of  such 
agreement  is  a  partial  defense  to  an  action  by 
the  partners  for  damaf;es  and  for  a  specific 
performance  by  tbe  buyer  of  his  agreement. 

8.  It  Is  error,  at  all  eventa,  to  atrike  oat  snda 
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a  defense  on  «  motion  to  expunge,  the  main 
use  of  which,  under  Pmc  Act,  p.  4,  S  10,  li  to 
purge  the  record  of  impertinence  ana  rarplns- 
age. 

Appeal  from  snperlor  conr^  Litchfield  coun- 
ty; Georce  W.  Wheeler.  Judge: 

Action  by  George  H.  WUtney  and  another 
against  Frederic  B.  Cady  to  recorer  dam- 
ages for  a  breach  of  a  contract  to  discharge 
the  co-partnership  tadebtedness  of  plaintiffs. 
Prom  a  judgment  for  plaintiffs,  defendant  ap- 
peals. Brror. 

On  November  15,  ISM,  the  defendant  and 
the  plaintiff  Whitney  were  in  partnership  un- 
der the  firm  name  of  Cady  &  Whitney.  On 
that  day  they  sold  their  business  to  the  two 
plaintiffs,  who  then  formed  a  partnership  un- 
der the  firm  name  of  Whitney  &  Hlnes.  The 
new  partnership  carried  on  their  business  un- 
ta  the  2Bth  of  January,  1895,  when  they  sold 
out  to  the  defendant.  This  transaction  was 
witnessed  by  a  written  agreement  as  follows: 

"Know  all  men  by  these  presents  that  we, 
George  H.  Whitney  and  John  T.  Hlnes,  Iwth 
of  Itlverton,  Litchfield  county,  Connecticut, 
partners  In  company  under  the  firm  name  and 
style  of  Whitney  &  Hlnes,  for  the  consid- 
eration of  a  valuable  sum  in  dollars,  and  the 
performance  of  stipulation  and  agreements 
hereinafter  contained,  received  and  to  be  re- 
ceived to  our  full  satisfaction  of  Frederic  B. 
Cady,  of  said  Blverton,  do  hereby  sell,  bar- 
f;aln,  transfer,  and  convey  unto  the  said 
Frederic  E.  Cady  all  of  the  goods,  wares, 
and  merchandise,  store  fixtures,  and  furniture 
lielonging  to  us,  said  Whitney  &  Hlnes,  and 
contained  in  the  store  in  said  Rlverton  now 
occupied  by  us;  also  all  book  accoimts, 
choses  in  action,  and  accounts  and  bills  re- 
ceivable due  to  us  on  account  of  said  store 
business;  also  our  good  will.  To  have  and  to 
liold  the  same  to  him,  the  said  vendee,  his 
tfxecutor,  administrator,  and  assigns,  forever, 
lu  him  and  their  own  proper  use  and  behoof. 
And  we,  the  said  vendors,  do  for  ourselves, 
our  heirs,  executors,  and  administrators,  cove- 
uant  and  agree  with  said  vendee  to  warrant 
and  defend  said  property  to  him,  the  said 
vendee,  against  all  persons  whatever,  togeth- 
er with  full  power  and  authority  to  collect 
said  book  accounts,  choses  In  action,  bills  and 
accounts  receivable,  and  to  receipt  therefor. 
As  an  additional  consideration  for  the  above 
conveyance  the  said  vendee  has  agreed,  and 
does  hereby  agree,  to  assume  and  to  pay  and 
does  hereby  assume  and  agree  to  pay  all  of 
said  Whitney  &  Hlnes'.  liabilities  and  bills, 
debts  and  claims  owing  from  them,  said 
Whitney  &  Hlues,  to  all  persons,  parties,  and 
co-partnerships  whatsoever,  and  to  save  them 
harmless  therefor.  The  said  George  H.  Whit- 
ney has  agreed,  and  does  hereby  agree,  not 
to  engage  in  the  mercantile  business  such  as 
said  Whitney  &  Hlnes  have  been  conducting 
and  hereby  sell  to  said  Oady,  In  said  Rlverton, 
for  the  period  and  term  of  five  years  from 
the  date  hereof;  nor  la  be.  said  Whitney,  for 


and  during  said  period,  to  Invest  his  money 
In  said  business,  and  conduct  or  have  the 
same  conducted  by  any  other  person,  for  hhn 
or  for  his  benefit,  and  In  opposition  or  com- 
petition to  said  Cady.  In  witness  whereof  we 
have  hereunto  set  our  hands  at  Winchester, 
Conn.,  this  2Sth  day  of  January,  A.  D.  1886, 
and  agree  that  this  Instrument  shall  remain 
in  the  possession  of  Samuel  A.  Herman. 
Whlmey  &  Hlnes. 

"Witness;  Samud  A.  Herman. 

"I  hereby  accept  the  above  instrument,  and 
consent  and  assent  and  agree  to  all  of  the 
stipulations  contained  tberelii.  Frederic  B. 
Cady. 

•'Witness:    Samuel  A.  Herman." 

The  plaintiffs,  in  part  execution  of  this 
agreement,  delivered  to  the  defendant  posses- 
sion of  the  store  occupied  by  them,  the  goods 
and  other  contents  of  the  store,  and  their 
book  accounts  and  bills  receivable.  The  de- 
fendant. In  pursuance  of  the  agreement,  pro- 
ceeded to  collect  the  bills  receivable,  to  sell 
the  goods,  and  to  pay  the  partnership  debts 
and  liabilities  of  the  plalntltis,  until  March, 
1S»5,  when,  as  the  defendant  claimed,  the 
plalDtiff  Whitney  engaged  in  business  in  op- 
position to  the  defendant  in  violation  of  the 
agreement;  and  the  defendant  then  refused 
to  pay  the  liabilities  of  the  plaintiffs  remain- 
ing unpaid.  On  May  18,  1895,  the  plaintiffs 
brought  this  suit. 

The  complaint  alleges  an  agreement  as  fol- 
lows: "On  or  about  the  28th  of  January,  ■ 
1895,  the  plaintiffs  sold  and  delivered  to  the 
defendant  ail  of  the  goods,  wares,  merchan- 
dise, store  fixtures,  and  furniture  then  be- 
longing to  the  plaintiffs  and  contained  In  the 
store  In  the  village  of  Rlverton  then  occupied 
by  said  plaintiffs;  also  all  l>ook  accounts, 
choses  In  action,  and  accounts  and  bills  re- 
ceivable, then  due  to  the  plaintiffs  on  account 
of  said  store  business;  and  in  part  considera- 
tion therefor  the  defendant  then  and  there 
agreed  to  pay  all  said  plaintiffs'  liabilities, 
bills,-  debts,  and  claims  owing  from  them  to 
the  persons,  parties,  and  co-partnerships  what- 
soever, and  to  save  them  harmless  therefrom." 
The  complaint  then  alleges  that  the  defendant 
has  refused  to  pay  certain  of  the  liabilities  he 
promised  to  pay,  that  bills  amounting  to  $1,- 
800  remain  unpaid,  and  that  civil  actions  have 
been  brought  against  the  plaintiffs  for  the 
recovery  of  these  unpaid  bills.  The  prayer 
for  relief  claims  damages,  and  a  specific  per- 
formance of  the  defendant's  agreement  to  pay 
the  plaintiffs'  liabilities.  To  this  complaint 
the  defendant  demurred;  mainly  on  the 
ground  that  the  defendant's  contract  was  one 
of  indemnity,  and  the  plaintiffs  had  not,  as 
yet,  suffered  damage  by  Its  breach.  The 
court  overruled  the  demurrer.  The  defendant 
then  answered,  admitting  certain  paragraphs 
of  the  complaint  denying  others,  and  alleging 
that  the  agreement  relied  on  by  the  plaintiffs 
was  In  writing,  and  setting  out  the  written 
agreement.  The  answer  states  a  second  de- 
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feiiM  as  foIlowB:  "(1)  The  fint  defense  la 
made  a  part  of  this  defense.  (2)  On  tbe 
—  ■  day  of  MbtcI),  1895,  or  tbereaibotits,  and 
while  tbe  defendant  waa  In  the  fiilttafal  per- 
formance of  hla  agreement,  the  plalntUf  Whtt- 
ne7  engaged  In  the  mercantile  btislnesfl  tn 
■aid  RlrertoD,  which  bnrtnesa  waa  of  the 
aame  kind  as  that  bonght  hj  the  defendant 
from  the  plaintiffs,  and  Invested  money  there- 
in, and  had  the  same  conducted  by  another  or 
others  for  himself  and  for  his  benefit,  and  In 
opposition  and  competition  to  the  defendant, 
and  continued  to  be  engaged  or  Interested  in 
said  bnslness  for  some  months,  or  tmtll  Jnly, 
189S;  all  In  violation  of  his  agreement  therein- 
before referred  to,  and  to  the  great  damage 
and  prejudice  of  the  defendant"  The  plain- 
tiffs moved  to  strike  ont  paragraph  2  of  the 
second  defense,  as  Impertinent.  This  motion 
waa  granted  (Ralph  Wheeler,  J.).  The  par- 
ties then  went  to  trial  on  the  other  Issues  rais- 
ed by  tbe  answer.  The  conrt  rendered  Judg- 
ment for  the  plaintiffs  to  recover  $1,456.61 
damages.  The  court  (Q.  W.  Wheeler,  J.) 
made  a  finding  of  facts,  and  the  defendant  ap- 
pealed, assigning  as  errors:  (1)  The  court 
erred  In  overmllng  tbe  demurrer;  (2)  the  conrt 
enfed  In  grantlBg  the  motion  to  expiuge. 

William  O.  Case,  for  appellant  Samuel  A. 
Herman,  for  ai>pellees. 

HAUBRSLKT,  J.  (after  stating  tSie  facts). 
The  demurrer  was  ttroperly  overruled.  The 
contract  set  up  In  the  complaint  la  not  merely 
a  promise  to  Indenqnlfy;  It  Is  also  an  erprest 
promise  to  pay.  In  snch  case  a  refasal  to 
pay  Is  a  breach  of  the  contract  Lathrop  t. 
Atwood,  21  Conn.  116. 122. 

The  court  erred  In  expunging  paragraph  2 
of  the  second  defense.  (The  paragraph,  how- 
ever, is  improperly  pleaded  as  a  second  de- 
fense. It  should  have  been  added  to  the  pre- 
vious allegations  of  the  answer.)  The  guaran- 
ty against  competition  from  the  plaintiff 
Whitney  was  a  material  part  of  the  consider- 
ation for  the  defendant's  promises  to  tbe  firm. 
The  agreement  Is  made  by  Whitney  &  HInes 
as  partners.  They  agree  to  sell  their  stock  In 
trade,  assets,  and  good  will  to  the  defendant 
for  a  cash  payment  and  "the  performance  of 
stipulation  and  agreements  hereinafter  con- 
tained." They  then  say,  "As  an  additional 
consideration  for  the  above  conveyance  the 
said  vender  has  agreed"  to  pay  the  firm  lia- 
bilities, and  the  said  Whitney  has  agreed  not 
to  engage  In  the  mercantile  business  such  as 
Whitney  &  Hlnes  hare  been  conducting  "and 
hereby  sell  to  said  Cady."  This  document 
they  sign  with  their  firm  name.  The  defend- 
ant's assent  Is  as  follows:  "I  hereby  accept 
the  above  Instrument  and  consent  and  assent 
and  agree  to  all  of  the  stipulations  contained 
therein."  Certainly  this  is  at  least  equivalent 
to  a  sale  by  Whitney  &  Hines  and  purchase 
by  Cady  upon  part  consideration  that  a  busi- 
ness such  aa  that  sold  abaU  not,  for  a  car* 


tain  period,  be  carried  on  hj  one  at  tbe  part- 
ners in  exposition  to  Cady. 

If  the  agreement  had  promlaed  that  neltlier 
partner  ahouid  Interfere,  the  coasUerstlw 
would  be  enlarged,  but  it  would  not  be  any 
more  truly  a  consideration  for  tbe  Ann  con- 
tract The  defendant  alleges  tlie  failure  of 
this  constdNAtlon.  A  partial  failure  of  con- 
sideration may  be  material  In  eatlmating  dam- 
ages In  an  action  on  the  contract  Moore  v. 
Ellsworth,  3  Conn.  483,  488;  Cook  v.  Mix.  11 
Conn.  432,  438;  Andrews  Wheaton,  23 
Conn.  112, 118.  Even  If  Hines  may  not  be  lia- 
ble for  all  damages  accruing  to  Cady  from 
Whitney's  conduct,  he  cannot.  Jointly  with 
Whitney,  claim  a  specific  performance  of  the 
agreement  If  Whitney's  conduct  In  violation 
of  the  agreement  has  made  Its  performance 
as  a  whole  Impossible,  and  Its  partial  per- 
fcHrmance  inequitable.  We  think  the  allega- 
tion expnnged  was  material  to  a  proper  de- 
fense. If  there  were  a  doubt  as  to  this,  the 
doubt  would  sorely  be  a  aabstantlal  one,  apon 
which  the  defendant  would  be  entitled  to  be 
heard  In  full  on  demnrrer.  It  Is  not  one  of 
those  qneatlons  that  may  be  aammarlly  dis- 
posed of  on  a  motion  to  expunge.  Snch  mo- 
tion Is  outside  the  regular  pleadings  In  a 
cause.  It  was  not  intended  and  la  not  adapt- 
ed to  test  the  substantia]  rights  of  parties. 
Its  main  use  is  to  enable  the  court  to  purge 
the  record  of  Impertbience  and  surplnsage. 
Practice  Act.  p.  4, 1  10.  Granthig  the  motion 
may  be^dlscretlonary.  Bassett  v.  Shares.  63 
Conn.  A,  42.  27  Atl.  421.  To  reject  on  Bncb 
a  motion  substantial  claims  of  a  party  may 
practically  be  depriving  him  of  his  day  In 
court  There  is  error.  The  Judgment  of  tbe 
nv«rlor  oonrt  la  aet  aaUo;  tad  a  new  trial 
granted.  The  other  Jndgea  concurred. 


HABBIS  T.  COB  et  aL 
(Stvrenie  Court  of  Brrors  of  OonneetieBt. 

KoT.  u,  isoa) 

Baiuibnt  ok  I9al»— FuLuaa  to  Knoan 

COMTaiOT. 

1.  A  merchant  was  to  sell  goods  on  cenalgn- 
ment  during  one  month,  on  trial,  and  to  ac- 
count e^ch  week  for  goods  sold,  at  prices  des- 
ignated. At  the  end  of  the  month  be  was  to 
make  final  settlement  and  receive  a  commis- 
sion. He  paid  the  traoeportation  charges,  and 
placed  tbe  goods  In  his  store  apart  from  hia 
own,  and  tbe  owner*B  tickets  on  tne  goods  were 
not  removed.  Two  payments  from  proceeda 
of  goods  sold  were  made  to  the  owner,  who 
credited  them  to  tbe  former's  account,  in  which 
the  goods  were  marked  "Consigned,"  and  en- 
tered the  "Balance  due."  No  settlement  waa 
had  nor  commission  paid  before  the  goods  were 
attached  by  a  creditor  of  the  consignee.  The 
agreement  was  verbal,  flrfrf,  that  a  bailment 
was  created,  and  not  a  sale,  though  no  limita- 
tion was  placed  on  the  price  at  which  the  con- 
signee could  sell. 

2.  Pub.  Acta  1895,  c.  212,  SS  1,  2,  providing 
that  contracts  for  the  sale  of  personalty  shAll 
be  in  writing,  and  recorded,  and  that  eondi- 
tionfll  sales  not  in  conformity  with  the  statnte 
shall  be  considered  absolute  as  to  strangers, 
do  not  apply  to  a  verbal  contract,  where  It  was 
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tite  bona  fide  tntratfon  tiiat  the  title  to  ffoodi 
delivered  should  not  pais  to  the  oondgnee,  but 
that  he  ihould  recair*  and  mU  them  as  agent. 

Appeal  from  cvnrt  of  commoD  pIcMU,  Utdt 
field  cotmty;  Gideon  H.  Welcb,  Judge. 

Aetten  of  replerln  by  HeDiy  Harris  against 
W.  F.  Coe  and  othoa.  Time  was  Judgment 
for  plaJntU^  and  defendants  appeaL  Af- 
firmed. 

The  fonowlng  facts  were  found:  The  plain- 
tiff and  defendant  Taylor  are  merchants  In 
Torrington.  Ck)nn.,  and  the  defendant  Coe  Is 
a  deputy  sheriff.  The  property  replevied  In 
this  action  wad  attached  by  the  defendant 
Coe,  upon  a  lawful  writ  of  attachment  Issued 
In  faTor  of  Taylor,  and  against  one  Mamory, 
a  merchant  harlng  a  store  In  WInsted,  to  re- 
cover an  tndebtedness  claimed  to  be  due  to 
the  said  Taylor  for  goods  sold  to  said  Mamory 
on  credit,  and  was  duly  and  legally  served  and 
returned  to  court.  The  goods  described  in  the 
replevin  writ  were  delivered  to  Mamory  by 
the  plaintiff,  under  the  following  clrcumstan- 
res:  Prior  to  March  11,  1897,  the  plaintiff 
bad  sold  articles  of  merchandise  to  the  said 
Mamory  for  cash  only.  On  or  before  March 
11,  1897.  the  plaintiff  iCcelved  an  application 
from  th«  said  Mamory  to  sell  him  goods  on 
credit,  L>ut  the  plaintiff  refused  so  to  do.  On 
March  11.  1S9T,  the  plalnUff  and  the  said 
Mamory  entered  into  an  agreement  by  tbe 
terms  of  which  the  said  Mamory  was  to  sell 
goods,  scch  afl  he  might  select,  for  said  plain- 
tiff, on  conslgnmoit  dnrlng  one  month,  on 
trial;  the  said  Mamory  was  to  make  an  ac- 
counting each  week  for  all  goods  void  by  him 
for  aald  plaintiff,  at  tiie  prices  designated  by 
the  plaintiff;  and,  at  the  expiration  of  the 
month,  then  was  to  be  a  final  settlement,  at 
which  time  said  Mamory  was  to  receive  a 
commission  of  15  per  cent  on  tbe  prices  given 
him  by  the  plaintiff,  for  bis  services.  On  the 
lltb,  18th,  and  25th  days  of  March,  1887,  the 
plaintiff,  pursuant  to  the  said  agreement,  de- 
livered merchandise  to  the  said  Mamory 
amounting  in  the  whole  to  9162.25.  All  trans- 
portation charges  upon  said  articles  of  mer> 
cbandlse  were  paid  by  Mamory,  and  tbe  same 
were  placed  In  his  store,  with  some  few  ex- 
ceptlraiB,  s^mrate  and  apart  from  Ms  own 
merchandise;  The  tickets  placed  on  the  goods 
by  plaintiff  were  not  removed.  l%ie  said 
Uamory  made  two  payments,  amounting  In 
tbe  aggregate  to  $86,  which  were  for  the 
goods  sold  by  bim  tbat  were  received  on  said 
agreement  of  consignment  Tbe  plaintiff 
credited  said  payments  on  his  account  against 
aald  Mamory,  In  which  said  goods  were  de- 
8crlt>ed  as  "On  consignment"  or  "Oooslgn- 
ed,"  and,  after  deducting  said  payments, 
wrote  upmi  aald  account  In  some  [daces  "Bal- 
ance due,"  and  In  other  places  **BaIance  due 
me,"  stating  the  amount  The  plaintiff  and 
Mamory,  prior  to  the  service  of  tbe  writ  In 
tbla  action,  bad  no  final  settiement;  and 
Mamory  had  never  received  from  the  plaintiff 
aity  commission  tat  the  selling  of  any  of  the 
mercbsndlss  to  delivered  by  him  to  said 


Mamory.  There  was  no  evidence  produced  * 
that  said  agreement  between  tbe  plaintiff  and 
said  Mamory  was  in  wrfthVt  recorded 
as  required  by  the  act  concerning  conditional 
sales.  By  ttie  terms  of  the  agreement,  the 
said  Hamory  was  to  sen  said  goods  at  tiie 
prices  designated  by  the  ^Intlff,  and  marked 
tiiereon,  at  which  prices  be  was  to  account  to 
tiie  plaintiff,  as  specified  In  said  paragraph. 

Samuel  A  Herman  and  Willard  A.  Ron- 
back,  (or  appellants.  Leonard  J.  Mlckmsoii, 
for  appallea. 

HAIX,  7.  Oomuel  for  the  defondants  a«k- 
ed  the  trial  court  to  Incoiporate  In  Its  find- 
ing the  facts  that  tiie  agreemmt  between  the 
plaintiff  and  Hamory  was  not  In  writing, 
and  that,  by  the  terms  ot  Itae  parol  agree- 
ment^ no  limitation  was  placed  upon  tbe 
price  at  which  Mamory  was  to  sell  tbe  goods 
received  by  bhn  from  tbe  plaintiff.  These 
facts  sfaonid  have  been  added  to  the  finding, 
niey  are  pertinent  to  tiw  qneationa  of  law 
raised  by  tbe  ^peal,  namely,  whetiier,  by  a 
proper  constructton  of  tbe  contract  between 
tiie  plaintiff  and  Mamory,  time  was  dtiier 
an  absidnte  sal^  of  tbe  goods  to  Mamory,  w 
sneb  a  etmdltlona]  sale  as,  imder  the  ^o- 
vMons  of  chapter  312  of  the  PnUle  Acts  of 
1805,  was  Invalid  u  against  tiie  defendant 
Taylor.  From  flu  svMence  corUfled  to  tiila 
court  comprising  Oie  testimony  ot  both  ^r> 
ties  to  tbe  contract,  tbe  facte  seem  to  be  un- 
disputed tiiat  the  agreement  described  1^ 
tiiese  witnesses  was  not  m  writing,  and  Oat 
the  price  at  whltdi  Mamory  was  to  sell  the 
goods  waS'llmlted  by  no  other  provftrton  of 
the  contract  tiian  tbat  for  all  goods  sold  he 
waa  to  accoant  to  tbe  plaintiff  at  tiie  price 
fixed  1^  the  latter.  We  must  therefore  cor^ 
rect  the  finding  In  tlutse  respects,  and,  In  de- 
ciding tiie  Qoestiona  ct  law  raised  by  the 
appeal,  must  regard  It  as  Ineludinf  these 
facts,  and  as  not  contalnmg  ftute  found 
which  are  Inconsistent  wim  than. 

Was  tiie  contract  in  question  one  of  sale 
otf  ballmentT  What  tbe  terms  of  the  agree- 
ment entered  into  by  the  parties  were,  Is  a 
question  of  fact,  up<m  ^Ich  the  decision  of 
the  trial  court  Is  finaL  What  the  legal  ef- 
fect of  tbe  provlstons  of  tiie  contract  Is.  Is  a 
question  of  law,  which  may  be  reviewed 
upon  appeaL  Jordan  v.  Pattewm,  67  Conn. 
473,  86  AtL  621.  What  wer^  ^en,  tbe  terms 
Of  the  parol  contract  wblcb  we  are  asked  to 
construe,  and  under  which  tbe  goods  in  qnee- 
tiou  were  dtilvered  to  Mamory?  For  the  pe- 
riod of  one  month,  the  plaintiff,  from  bis 
store,  was  to  fomlsb  to  Mamory  certeln 
goods,  which  the  latter  was  to  select  and  to 
sell  for  tbe  former  on  consignment  account- 
ing each  week  for  all  the  goods  sold,  at 
prices  designated  by  the  plaintiff,  and  mark- 
ed upon  the  goods.  At  tbe  expiration  of  the 
month,  there  waa  to  be  a  final  settiement, 
wben  Mamory  was  to  receive  for  bis  services 
15  per  cent  of  the  prices  fixed  by,  the  plaJn- 
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tiff,  npon  an  food*  told.  TransporUtlcai 
cbarxes  were  to  be  paid  by  Mamory.  The 
trial  court  has  found  that  there  was  no  in- 
tention of  a  sale  of  any  kind  to  Mamory,  bat 
that  It  was  Intended  that  he  should  receive 
the  goods  and  sell  them  as  agent  of  the  plaln- 
tlfF,  on  consignment.  It  is  not  claimed  that 
the  defendant  Taylor  was  Induced  to  glTS 
credit  to  Mamory  by  reason  of  any  apparent 
ownership  of  these  goods  by  the  latter.  fCon- 
slderlng  the  language  of  the  contract  and 
the  circumstances  under  which  It  was  made, 
we  think  It  was  neither  an  actual  n<»  con- 
atmctlTe  sale.  The  agreement  was  not  a 
mere  subterfuge,  but  was  made  In  good 
faith,  and  with  the  Intention  that  the  tide 
should  not  at  any  time,  or  upon  any  condi- 
tion, pass  to  Mamory.  By  the  express  terms 
of  the  agreement  the  goods  were  delivered  to 
him  upon  consignment  It  was  expressly 
provided  that  he  was  to  receive  and  sell  them 
as  the  plaintiff's  agent  and  that  each  week 
he  should  account  for  all  goods  sold  at  the 
plaintiff's  fixed  price.  Including  his  commis- 
sion of  16  per  cent.,  which  was  to  be  paid  to 
blm  by  the  plaintiff  npon  final  settlement  at 
the  end  of  the  month.  A  consignment  of 
goods  for  sale  Is  ordinarily  a  bailment  The 
word  "consignment"  does  not  Imply  a  sale. 
The  very  term  Imports  an  aseDcy,  and  that 
the  title  Is  in  the  conslgnorjBenJ.  Salrs  (ftth 
Ed.)  7;  Sturm  v.  Boker,  150  U.  S.  312,  326, 
14  Sup.  Ct.  99;  Bolker  v.  Insurance  Co.,  42 
N.  Y.  23;  PoweU  T.  Wallace,  44  Kan.  666. 
669.  25  Pac.  42. 

But  the  defokdant  claims  ttiat  notwltb- 
standing  that  It  appears  by  the  terms  of  the 
contract  to  have  been  the  real  intention  of 
the  partifiB  tiiat  Mamory  should  receive  and 
sell  lAe  goods  as  plaintiff's  agent  and  re- 
ceive a  commission  from  him,  yet,  because 
the  consignee,  though  bound  to  araonnt  to 
the  cottiMgnor  at  a  fixed  price,  might  himself 
sell  at  any  price,  the  contract  Is  in  law  one  of 
sale.  We  do  not  think  that  the  absence  of  a 
limitation  upon  the  price  at  which  goods  may 
be  scrid  by  a  consignee,  who  is  to  account 
to  his  consignor  at  a  fixed  price,  will  trans- 
form an  agreement  made  in  good  faith,  and 
dearly  Intended  by  both  parties  to  be  one 
of  agency,  into  a  contract  of  ssle.  Whatever 
may  have  been  the  decisions  of  courts  else- 
where. It  has  been  distinctly  beld  In  this 
state  that  such  power  In  the  consignee  doea 
not  of  itself  render  a  contract  intended  to  be 
one  of  consignment  a  contract  of  sale,  and 
that  such  Tight  in  the  consignee  Is  not  in- 
couRlstHUt  with  the  retention  of  ownership  by 
the  consignor.  In  the  case  of  Lewis  v.  Mc- 
Oabe,  49  Conn.  141.  the  plaintiffs  deUvered 
several  casks  of  liquor  to  McAvoy,  a  retail 
dealer,  upon  condition  tbat  the  title  should  re- 
main In  the  plaintiffs  until  the  goods  were 
L>aid  for,  and  with  the  undentandlng  that  tbe 
retail  dealer  might  use  the  goods  In  his  busi- 
ness, and  that  the  plaintiffs  could  only  en- 
force their  condition  as  to  Ibe  part  remain- 
ing nnaold.  It  was  held  that  this  was  not 


an  absolute  sale,  and  that  as  against  tbe 

attaching  credlton  of  McAvoy,  tbe  title  to 
the  unsold  goods  remained  In  tbe  plaintiff. 
In  the  case  of  Mack  v.  Story,  57  Conn.  407, 
18  Aa  707,  the  facts  were  that  the  pUhi- 
tiff,  a  wholesale  liquor  dealer,  delivered  to 
one  Oortnre,  the  proprietor  of  an  hotel  and 
barroom,  four  barrels  of  liquors,  npon  so 
agreement  tiiat  the  title  should  remain  hi 
tbe  plaintiff  until  they  were  paid  for:  ttist 
Corture  might  sell  the  liquors  to  his  custom- 
ers; that  for  the  liquors  so  sold,  he  sboold 
account  and  pay  to  the  plaintiff  at  tbe  prin 
at  which  they  were  billed  to  him  by  tbe 
plaintiff;  and  that  tbe  plaintiff  should  only 
enforce  the  condition  asalnst  the  unsold  por- 
tion. ^^Jorture  kept  and  sold  the  llquora.  wltb 
others,  In  his  barroom,  when  they  n-pre  at- 
tached by  his  creditors./' The  plalntiCT  lur- 
ing brought  ao  action  of  trover  against  tbe  at- 
taching  officer,  It  was  held  by  a  majority  of 
tbe  court  that  this  was  not  a  contract  of  alt- 
solute  sale,  and  that  the  unrestricted  right 
given  to  Corture  to  sell  to  bis  customers  was 
not  Inconsistent  with  the  retention  of  title  by 
the  plaintiff.  The  contracts  In  tbe  two  cas« 
Just  cited  were  held  to  be  coodittonal  salrs, 
because  they  expressly  provided  that  tbe 
title  should  not  pass  nntU  payment  of  tbe 
purchase  price,  and  not  becauae./^hlle  re- 
quiring him  to  account  at  a  fixed  prtc<e  for 
goods  sold,  they  gave  to  tbe  person  recelvinf 
tbe  goods  the  right  to  sell  them  at  aoy  price 
before  he  became  tbe  owner  of  them,  y  Tbe 
recent  case  of  Johnson  v.  Allen,  70  Conn.  VJS, 
744,  40  AtL  lose,  turned  upon  the  construc- 
tion of  an  agreement  which  the  {dalnrlfl 
claimed  was  a  contract  of  sale.  The  essen- 
tial provisions  of  tbe  agreement,  and  the  con- 
struction placed  upon  It  are  Uins  stnted  in 
tbe  oi^nion  of  tbe  court:  *The  plaintiff  is  to 
buy  grain,  and  deliver  it  to  Norman.  It  Is 
to  remain  the  property  of  the  plaintiff,  but 
Norman  may  grind  It,  and  may  sell  It  to 
whom  he  sees  fit  and  for  such  price,  on  such 
terms,  in  sucb  quantities,  and  at  such  timm. 
as  he  sees  fit  He  is.  so  far  as  sales  by  him 
are  concmied,  to  be  responsible  only  for 
what  he  sells  or  disposes  of.  and  then,  ton. 
only  to  the  extent  of  the  price  per  bunhd 
fixed  by  tbe  contract  If  be  sells  at  a  profit 
the  gain  is  his;  if  at  a  loss,  tbe  loss  Is  bia 
And  be,  and  not  tbe  plaintiff,  is  to  collect 
the  bills  for  grain  ao  sold  by  him.  Cnder 
such  a  construction,  every  delivery  of  grahi 
to  Norman  was  a  IwOment  and  not  a  sale'' 
It  is  claimed  by  the  defendant  that.  If  tbe 
transaction  between  tbe  plaintiff  and  Mam- 
ory was  not  an  absolute  sale,  it  was  a  condi- 
tional sale,  within  tbe  meaning  of  chapter  213 
of  file  Public  Acto  of  1895.  That  act  applies 
only  to  those  contracto  by  which  the  title  to 
personal  pn^ierty  la  not  to  pass  from  tbe 
owner  to  another  npon  ddlvery.  but  la  to 
pass  to  tbe  purchaser  upon  tbe  performance 
by  him  of  some  condition  aftor  ddlvery.  la 
re  Wilcox,  70  Oonn.  220,  89  AtL  163.  By 
the  contract  before  ua,  it  was  Uie  bona  flde 
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Intentltfii  of  the  parties  ttuit  tbe  title  to  tbe 
goods  sboDid  Dot  at  any  time  pass  to  Mam- 
017,  but  tbat  he  ahoold  receive  and  sell  them 
for  tlie  plaintiff.  There  Is  nothing,  either  in 
th*  Inngoage  of  the  asreement  or  in  the  facts 
foand,  which  would  Jnstify  ns  In  dlsregard- 
lag  the  plain  Intention  of  the  parties,  by  con- 
stmlng  the  contraet  to  be  one  of  salt^  either 
abeolato  or  conditional.  In  rendering  Judg- 
ment for  the  idalntlff,  there  wu  no  oror. 
Tbe  other  Judges  concurred. 


BESTOB  T.  HICOCBT. 
(Supreme  Oonrt  9t  Brrors  of  Conneetievt. 

Not.  11,  18D8.) 
Ihtakts— Cohtraots— Ratifioatiov — lOIfOBAirCS 

or  RlQBTS— DCRESS— TBKBAT8  TO  BuK. 

-  1.  An  adalt's  promlBe  to  pay  tbe  rent  of 
promiRes  occupied  by  bim  while  an  infant  orer 
14  years  of  ase  la  binding,  even  If  made  in 
ignoriince  of  his  nonHabillty. 

2.  Ad  adult's  promise  to  pay  a  debt  contract- 
ed during  inCancy,  made  in  response  to  a 
threat  of  suit  unleiis  payment  be  made,  is  not 
nnder  duress. 

Appeal  from  court  of  common  pleas,  Hart- 
ford county;  WlUiam  S.  Case,  Judge. 

Action  by  Cyrus  S.  Bestor  against  James  F. 
Hickey  In  Justice's  court  From  a  Judgment 
for  plaintiff,  defendant  appealed  to  the  com* 
mon  pleas,  and  from  a  Judgment  therein 
plaintiff  appeals.  Reversed. 

The  complaint  alleged  the  defendant's  lease 
of  a  market  at  five  dollars  a  month.  The 
defendant  answered  by  a  general  denial,  and 
as  a  second  defense  pleaded  Infancy.  The 
plaintiff  replied  to  the  second  defense:  (1) 
A  promise  to  pfty  sfter  coming  of  age.  (2) 
Tbe  defendant  bad  actually  Improved  the 
premises  under  the  leasa  (8)  The  defendant 
-was  carrying  on  Hie  bnslnesB  of  a  market 
man  by  consent  of  his  guardian,  and  the  oc- 
cupation of  the  premises  leased  was  neces- 
sary to  that  business.  The  defendant  de- 
murred to  tbe  second  and  tiiird  reply.  This 
demurrer  was  sustained.  The  record  also 
^owB  a  rejoinder  denying  tbe  allegation  (rf 
the  first  and  second  r^ly.  By  agreement  or 
otherwise  the  Issues  raised  bj  this  rejoinder 
were  treated  as  induded  In  tiie  Issues  on 
which  the  parties  went  to  trlol.  The  court 
(Case,  J.)  made  the  following  findings  and 
rendered  Judgment  for  the  defendant  on  the 
facts  so  found:  **(1)  The  defendant  became 
twenty-one  years  of  age  on  the  — —  day  of 
May.  isas.  (2)  In  April,  18M,  the  plaintiff 
owned  premises  in  the  town  of  3fonchester, 
Connectlcnt,  wdl  adapted  for  use  as  a  retaD 
meat  market,  and  leased  the  same  to  tbe  de- 
fendant fw  ssld  purposes  at  an  agreed 
monthly  rental  of  $S,  which  was  a  reasonable 
sum;  no  term  being  spedfled,  tbe  term  to  be- 
gin Hay  1,  18M.  (3)  Tbe  defendant  took 
possession  at  said  premises,  and  carried  on  s 
retail  nurket  business  there  from  May  1  to 
August  1, 1894,  when  his  business  was  taiter- 
rapted  by  bis  sickness,  and  he  gave  It  up; 


but  by  some  mistake  about  ddtverlng  up  the 
keys  he  remained  In  iMssesslon  of  tbe  place 
until  tbe  Ist  of  the  following  October.  (4) 
No  part  of  the  rent  baa  been  paid,  and  In 
July,  1886,  after  the  defendant  had  reached 
bis  majority,  Herbert  O.  Bowers,  of  said  Man- 
chester, sn  attorney  at  law.  In  whose  hands 
Oie  plslntlfl  had  placed  bis  dalm  for  said 
tvntt  or  for  a  part  ot  it  for  coUectlOD,  wrote 
the  defendant  a  letter,  calling  his  attention 
to  the  matter.  (5)  In  raponse  to  said  letta 
the  defendant  colled  upon  said  Bowws,  who 
told  him  that  a  claim  against  him  for  three 
months*  rent  of  said  premises,  amounting  to 
916,  bad  been  placed  in  his  (Bowers')  hands 
for  collection  by  the  plaintiff,  and  threatened 
tbe  defendant  with  suit  unless  the  same  was 
paid.  (6)  The  defendant  was  not  Informed 
by  said  attorney  of  his  legal  rights  In  the 
matter,  and  did  not  know  at  that  time  that 
be  was  not  legally  bound  to  pay  said  bOL 
(7)  The  defendant  thereupon,  and  In  r^ly  to 
said  attorney,  said  be  thou^t  that  he  had 
paid  |6  of  said  rent,  and  promised  said  attor- 
ney that.  If  be  (the  defendant)  could  not  find 
a  receipt  thertfor,  be  would  coll  again,  and 
pay  the  datan  of  9I6;  said  promise  being  in- 
duced by  said  attoniey's  attitude  in  the  matr 
ter,  as  found.  Subsequently,  on  one  or  mon 
occoslcms,  nnder  tbe  same  conditions.  stlU 
In  Ignorance  of  his  legal  righte,  and  In  reply 
to  the  said  attwney's  demand  for  payment, 
tbe  defendant  promised  said  attorney  that  he 
would  pay  sold  claim  of  9I6.  Upon  the  trial 
of  tbe  cause  tbe  plaintiff  claimed  as  matters 
of  law:  First,  that  the  defendant's  prom- 
ise to  tiie  pUntUTs  attorney,  as  fbnnd, 
amounted  to  a  mtlfleatlon  of  his  contract 
made  during  his  minority,  and  made  the  de- 
fendant liable  for  said  rent  to  the  amount  of 
915;  (2)  that  tbe  defendant  had  so  enjoyed 
and  so  anUled  himself  of  the  consideration 
of  the  contract  that  the  parties  could  not  be 
restored  to  tbdr  original  situation,  and  there- 
fore the  def mdant  was  liable  for  the  full  five 
months'  rent,  ch>  926,  and  asked  the  court  so 
to  hold.  The  court  overruled  both  of  these 
claims,  and  held  that  tbe  proposition  embod- 
ied In  the  second  dalm  had  no  application  to 
the  case  ivesented  by  the  foregoing  facta,  as 
found,  and  tbat  as  to  tbe  flnt  dalm  the  facts 
did  not  show  a  rati0catlon  of  the  minor's  con- 
tract, and  therefore  rendered  Judgment  for 
the  defendant,  as  elsewhere  appears  upon  tbe 
record."  The  appeal  assigns  as  error:  (1) 
That  the  facts  found  do  not  support  tbe  Judg- 
ment on  the  ground  of  duresa;  (2)  tbat  the 
facts  found  show  defendant  validly  bonnd 
himself  by  the  promise  made  after  coming  of 
age,  and  legally  support  a  Judgment  for  de- 
fendant to  tbe  amount  of  919< 

Herbert  O.  Bowien,  tor  appellant  James  J. 
Qulnn.  for  appellee. 

HAMER8LET,  J.  (after  Stating  tiie  tftcts). 
This  appeal  raises  two  questions:  (1)  la  a 
promise  made  by  an  adult  to  po^  the  sum 
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agreed  to  be  paid  for  nw  of  premlKB  occu- 
pied iKf  blm  under  a  lease,  wblle  an  litfant 
orer  14  years  of  ag^  Invalid  because  be  did 
not  know  at  fbe  time  of  the  iiromlae  the  law 
which  determines  the  llaMlty  of  mlnws?  (2) 
Upon  the  facta  fonnd,  was  the  prmnlae  made 
tmder  duress?  We  have  never  had  occasion 
to  dlacnsB  the  flnt  qoestlon,  and  It  Is  of  snch 
a  native  as  to  call  for  a  somewhat  careful 
examination  of  the  policy  wtakh  nnderlles  this 
branch  of  the  law  ci  Infancy.  livery  person, 
from  bUrtb  until  the  eomi^etlon  of  his  twenty- 
first  year,  la  In  law  an  Infant;  bnt  bla  actual 
capacity  to  contract  Is  dlflfermt  at  different 
portions  of  this  period,  and  the  law  In  respect 
to  his  contracts  Is  based  npcm  this  fact  An 
Infant  under  seven  years  of  age  Is  aetu^y 
Incapable  of  contracting,— ««  fully  so  as  an 
Idiot  or  lunatic.  The  law  recognises  this  fact, 
and  pronounces  his  personal  contracts  abso- 
lutdy  void.  He  can  contract  only  thnn^h  a 
guardian,  and  soch  nmtracts  should  be  bme- 
t<Ml  to  the  Infsttt  From  7  to  14  his  actual 
discretion  varies,  ud  the  law  apiRlcable  to 
his  contracts— certainly  wllli  us— li  stlU  unset- 
tled. Probably  he  vrauld  be  treated  as  whol- 
ly Incapable  of  contracting.  From  14—1.  «. 
theageofpubttty— he  has  discretion;  is  caps* 
bte  of  contracting  as  tmly,  thoui^  not  usoal- 
ly  as  wisely,  as  at  ai^  period  of  bis  life;  snd 
the  law.  In  recognltkm  ot  this  fact,  permits 
hfm  to  contract.  He  can  assume  the  oUlgar 
tlons  of  the  most  important  contract  In  life,— 
that  of  muTlage.— «nd  may  dispose  ot  Us 
personal  property  by  will.  (By  statute  a  tes- 
tator must  be  18  years  old.)  These  distinc- 
tions in  respect  to  actual  eapadty  are  derived 
from  the  Roman  law,  which  treats  them  more 
In  detaJL  In  Ihelr  essentlsl  features  they 
were  adopted  by  the  BngHsh  common  law, 
quite  folly  and  directly  fn  the  criminal  law 
and  the  law  of  wUs,  and  tbey  are  the  sub- 
stantial basis  ta  the  law  of  Infants'  contracts. 
Cmifuslon,  however,  arose  from  failure  of  the 
courts  to  refW  In  dlscusdons  of  void  contracts 
to  the  natnra!  and  fundamental  distinction  In 
this  respect  between  an  Infant  In  anus  and 
one  who  has  passed  the  age  of  pat)erty.  The 
disinclination  of  tbe  early  common  lawyws  to 
admowledge  any  debt  to  the  dvll  law  may 
possibly  account  for  this.  At  all  events,  the 
failure  Is  responsible  for  the  fruitless  attempt 
to  draw  a  sensible  distinction  between  tbe 
othwwlse  valid  contracts  of  an  infant  capable 
of  oontractlng  u  being  either  void  or  vold- 
abl&  Tbe  distinction  between  tbe  capacity 
of  Infants  under  14— certainly  of  those  under 
7— and  that  of  Infants  who  have  reached  the 
age  of  puberty  Is  based  on  the  facts  of  na- 
ture, as  wdl  as  on  sound  policy,  and  must 
be  recognted  by  our  common  law.  There  Is, 
however,  a  distinction  between  a  minor's 
natural  capacity  to  contract-^,  e.  the  mental 
ability  and  discretion  requisite  to  an  Intelli- 
gent assent— and  his  capacity  to  make  such  a 
contract  as  win  bind  his  person  and  [voperty. 
The  one  rests  on  a  law  of  nature;  the  other 
to  limited  by  mnnlclpal  law.  The  latter  ca- 


pacity Is  Inconsistent  with  the  righta  of  pa- 
rents. His  services  bdong  to  thnn.  It  ma; 
be  incouBlstent  with  the  completion  of  bh 
education  and  preparation  fior  tbe  dnttes  of 
ettUsendilpi  A  minor  nnder  patetnal  goveru- 
nwDt  Is  geBemOy,  by  reason  of  laits  soblee- 
tlon,  as  wdl  as  1^  Immaturity  of  age,  less 
fit  to  manage  his  pn^wrty  dlsraeeUy.  Tike 
law  oogh^  therefor^  to  tnrBl«h  him  aooi 
protection.  Moreover,  tbrongfa  his  own  care- 
lessness, induced  In  part  by  his  condition 
subjection,  and  the  liability  of  ottiers  to  tak^ 
advantage  of  hia  weakness,  tiiere  Is  danger 
that  his  property  may  be  wasted;  and  the 
state  has,  Independent  of  any  duty  of  pro- 
tectkm  to  the  minor,  a  dhrect  interest  In  pre- 
venting such  wastes  "Bhqiedit  relpabUcK  ne 
sua  ze  qnls  male  ntator."  This  role  oC  ptdlc; 
supporto  oar  stotote  vt  overseers,  flrst  passed 
in  1718.  6  Ool.  Rec.  112.  For  an  these  rea- 
sons the  contracts  of  minora  over  14  yea» 
of  age,  so  to  as  the  question  of  c^adty  U 
Involved,  are  an  exception  to  the  general  ten 
of  contract,  and  an  subject  to  a  rule  ot  patiBc 
policy,  founded  In  reason,  but  In  some  re- 
KpectM  necessarily  arbitrary.  In  porsoance  ot 
that  policy,  the  minor  may,  with  certain  ex- 
ceptions, avoid  his  contracts  di^ng  his  ml- 
nori^,  and,  upon  coming  of  age,  irith  certalD 
exceptions,  he  has  the  tqitlon  to  avoid  or  con- 
firm such  contracts.  fAls  <^tlmi  results  tron 
the  removal  of  .an  Incapacity  not  to  contract 
but  to  bind  hlmaelf  1^  contract  As  Potfaler 
says.  Infants  who  have  passed  tbe  ace  of 
puberty  are  rather  Incapable  of  btodlns  them- 
selves by  their  contracts  than  abeohitely  in- 
caUe  of  contracting.  Tralta  des  OhiIcatI<»s 
pt  1,  c.  1,  art  4,  I  1.  A  slmflar  thon^t  is 
Intended  when  GhfeC  Justice  Hoomer,  in  Kline 
T.  Beebe,  S  Conn.  4M,  speaks  of  the  law 
suffering  **ae  contract  to  bang  In  eqnlUtKio.'' 
The  contract  of  a  minor.  Including  the  power, 
on  coming  of  age,  without  any  new  considera- 
tion, to  make  the  contract  binding  on  him.  to 
a  transaction  sui  generis,  and  Is  not  strictiy 
analogous  to  sny  othw  known  to  tbe  law. 
The  nature  and  validity  of  tbe  contract  de- 
pend on  the  acts  ot  a  minor  who  has  the  ca- 
pacity to  assoit,  bnt  not  the  capacity  to  bind 
hlmsdf,  during  minority.  Ttm  rl^t  to  u- 
foree  tbe  contract  deprada  on  the  acts  ot  in 
adult  who  has  no  special  lncq)acltles  nor  priri- 
leges.  When  he  exercises  his  option,  whict 
resulte  fnnn  his  contract  made  while  a  nataun-. 
to  bind  or  not  to  Und  hlmadt  bgr  tlw  contract 
to  which  he  has  assoited,  he  stands  as  evoy 
one  else  stands  In  the  performance  d  a  vcdna- 
tuy  act;  he  la  presumed  to  know  tiie  law.  So. 
In  tlie  present  case,  tlie  defendant  knew  be 
had,  while  a  minor,  agreed,  for  a  fair  oonalder- 
atlon,  ^Ich  he  had  received  and  enjoyed,  to 
pay  the  amount  in  question  to  the  p'sintlff 
and  v^rtnntarily,  In  spedflc  terms,  promised  to 
pay  that  sum.  This  promise  bound  Um  to 
make  the  pigment,  by  force  of  the  nme  Isv 
that  exempted  him  from  liability  nntn  the 
promise  was  made.  It  la  immaterial  whetbe* 
be  knew  or  did  not  know  tlis  law.  Jt  waA 
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knowledge  could  affect  bis  act.  he  Is  charged 
with  ihe  knowledge,  and  cannot  he  peEinitted 
to  show  the  contrary. 

There  are  dicta  to  be  found  in  eome  text- 
tMMka  and  In  opinions  of  the  coort  In  cases 
decided  elsewhere,  and  srane  cases  hold,  that 
the  promise  of  the  adult  to  bind  himself  by  a 
contract  made  in  Infancy  must  not  only  be 
Tolontary  and  explicit,  but  must  he  made 
with  knowledge  that  he  la  not  legally  liable 
unless  the  promise  Is  made.  The  claim  of 
the  necessity  of  such  knowledge  first  appears 
in  a  dictum  in  Harmer  v.  Killing,  5  102, 
a  nisi  prlus  case  tried  after  the  date  of  our  In- 
d^;>endence.  The  error  has  been  exposed, 
and  Its  eCCect  traced,  by  the  Massachusetts 
court,  in  Morse  t.  Wheeler,  4  Allen,  570.  But 
the  erroneous  dictum  afterwards  crept  into 
a  brief  and  hasty  opinion  of  the  same  court  in 
Owen  T.  Long,  m  Mass.  403.  401.  It  is  dif- 
ilcult  to  accoant  for  this  error.  Possibly  it 
arose  from  trestlng  the  promise,  not  as  a 
mere  adjunct  of  an  Infant's  contract  author- 
iaed  by  the  pnhUc  policy  which  controls  such 
contracts,  but  as  an  Independent  act,  and 
strictly  analogous  either  to  a  waiver,  or  a 
ratification,  or  a  new  contract  Such  a  prom- 
ise is  frequently  indicated  by  all  these  names. 
They  have  been  indifferently  used  In  Beveral 
of  our  decisions  as  terms  of  convenlenoe  and 
jiartlal  Illustration,  but  it  certainly  cannot 
be  accurately  deacrttwd  by  either.  In  a  sense, 
siwh  a  inomlse  operates  as  a  waiver;  but  the 
contract  of  an  infant  cannot  be  rellered  from 
the  original  want  of  capacity  to  bind,  through 
the  operation  of  the  law  of  waiver.  The  volun* 
taryi4K.ciHc  confirmation  of  the  adnltis  requir- 
ed to  perfect  the  contract  of  the  InAint  Nor 
la  It,  except  by  figure  of  speech,  a  ratlflcatioa 
Tlie  infant  Is  not  an  unauthorised  agent  of 
the  adult,  and  the  contract  is  not  strictly  an- 
alogous to  one  tainted  by  fraud.  Perhaps  the 
protnise  comes  more  closely  to  being  a  new 
undertaking,  but  It  daariy  is  not  one.  The 
action  must  be  l»ought  on  the  original  con- 
tract. The  promise  affects  trnly  the  Uablllty. 
and  has  no  effect  unless  thoe  Is  an  existing 
contract  When  that  is  established  through 
the  acta  of  the  Infant,  the  liability  mast  be 
proved,  and  is  limited  by  the  promise  of  the 
adult  Reeve,  Dom.  Rel  p.  240;  Bdgerly  v. 
Shaw,  2S  N.  H.  514.  We  deem  it  Immate- 
rial whether  the  promise,  if  It  could  be  treat- 
«id  aa  being  strtetly  a  waiver,  or  a  ratification, 
or  a  new  contnct  could  or  could  not  be  held 
Invalid  by  reason  of  Ignorance  of  the  law. 
The  validity  of  the  promise  does  not  depend 
upon  such  analogies.  The  option  of  the 
adult  to  confiian  m  rescind  is  an  attribute 
of  the  Infant/B  contract.  The  validity  of  a 
promise  to  pay  is  derived  from  tlie  exc^tlon- 
«1  law  which  controls  the  contracts  of  in- 
fants. It  la  an  exercise  of  deferred  capacl^ 
involved  In  the  wlglnal  contnct  That  an 
niiolt  may  relieve  himself  from  the  legal  effect 
of  sueh  an  act  by  setting  an  nnexpressed 
and  secret  belief  as  to  the  law  which  every 
one  Is  proBumed  to  know.  Involves  an  addt- 


tion.  novel  in  this  state,  certainly,  to  tbs  law 
of  Infants*  contracts,  and  for  obvious  reasons 
obDoxIoQS  to  sound  pnblic  policy. 

The  promise  was  not  made  under  duress. 
In  asking  the  defendant  for  payment  and  Ui 
threatening  to  commence  a  civil  action  If  pay- 
ment were  not  made,  the  plaintiff  acted  le- 
gally. Such  threats  cannot  be  held  to  inval- 
idate an  act  otherwise  voluntary.  1  Swift 
Dig.  p.  311;  Barrett  v.  French,  1  Conn.  8M, 
356.  If  the  defendant  Intended  to  rely  on 
duress,  he  should  have  alleged  it  McVane  v. 
WlUlams,  50  Conn.  548. 

The  court  overruled  the  plaintiffs  claim 
that  the  minor  was  bound  to  pay  the  rent 
because  he  had  actually  improved  the  prem- 
ises under  the  lease.  We  do  not  consider  this 
ruling.  It  is  not  assigned  as  error,  and  Its 
decision  either  way  could  not  affect  the  dis- 
posal of  this  case  upon  Its  merits. 

Tlie  record  coatslns  the  facts  on  which  the 
Judgment  below  Is  founded.  Those  facts  do 
not  support  the  Judgmoit  rendered.  They  do 
support  and  require  ]udgm«it  for  the  plain- 
tiff. There  Is  error.  The  Jadgmmt  of  the 
court  of  common  i^eas  Is  reversed,  and  the 
cause  is  remanded  for  further  proceedings 
according  Id  law.  The  other  taOm*  ctm- 
camd. 


ijipeal  of  HUNTBB  et  aL 

(Supreme  Court  of  Brrors  of  Oonaectleat 

Nov.  11,  ism 

Bkwbb    Asbbssmbtts  —  Tauditt  —  EssBirrtAL 
BTATaMSKTs—  WAivn  ov  Hoins 
oM  DsHoaasK. 

L.  10  Bp.  Lswa.  p.  1100,  gfvei  a  sdiool  dis- 
trict power  to  construct,  maintain,  and  repair 
sewers  within  the  limits  of  the  district,  ana  to 
asseiis  the  cost  of  construction  on  the  persons 
or  tbe  land  l>enefited.  12  8p.  Laws.  p.  814, 
(nrthn  snthorises  the  district  to  maintain  aod 
repair  all  sewers  within  Its  limits  prevlouBiy 
coQstructed  by  the  town,  and  provides  that 
special  benefits  accruing  to  any  person  or  Isnd 
hr  reason  of  sneh  sewers,  to  an  amount  not 
ezceedios  $20  in  any  one  case,  may  be  assess- 
ed in  the  manner  provided  for  the  assessment 
of  the  cost  of  coDStroctinK  sewers  In  the  dis- 
trict <Hi  the  persons  or  lands  spedally  benefit- 
ed, provided  tliat  sneh  perB<ais  or  lands  liave 
Dot  already  paid  the  town  for  tbe  privilege  of 
draining  into  such  sewers,  to  the  end  that  all 
landowners  enjoying  the  prfTllesre  of  draining 
into  such  sewers  may  tie  egnltably  treated.  It 
appeared  from  assessments  under  the  latter 
act,  read  in  connection  with  tbe  statute,  that 
they  were.laid  to  replenish  the  treasury  of  the 
district  cbarired  with  maintaining  the  sewers, 
and  to  equalJxe  the  contributions  made  and  to 
t>e  made  by  the  parties  specinily  Iwnefited  by 
their  existence,  to  tbe  end  tbnt  all  alike  might 
be  efiuitably  treated,  ffrfif,  that  the  objection 
that  the  assessments  did  not  show  their  pur- 
pose, or  how  much  money  was  required,  or 
what  use  was  to  be  made  of  It  was  not  tena- 
ble, since  the  latter  act  does  not  demand  an 
estimate  of  Ihe  cost  either  of  constmcting  sew- 
ers already  constrocted  br  the  town  or  or  their 
perpetual  maintenance,  and  since  soch  an  esti- 
mate would  be  useless  in  view  of  the  ststutory 
Unlit  of  the  assessment. 

2.  The  filing  of  an  answer,  and  going  to  trial 
m  the  merits,  after  the  overruling  of  a  demn^ 
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wr,  do  not  waive  the  Rronnds  of  demurrer, 
under  Gen.  St  S  1014.  which  ^ives  an  absolnte 
right  in  every  civil  action  to  plead  over  after 
demurrer  overruled. 

3.  In  making  assessnients  for  repairing  and 
maintaining  eewers,  the  ralue  of  the  potential 
nae  of  a  sewer  to  adjoining  proprleton  may  be 
considered,  though  they  have  no  buildings  on 
their  laud,  or  no  buiidings  which  they  have 
found  necessary  to  supply  with  drains. 

4.  A  sewer  aasessment,  under  12  Sp.  Laws, 
p.  S14,  which  ^ves  a  certain  school  district 
power  "to  maiDtain  ana  repair"  all  sewers 
within  its  limits  previously  constructed  by  the 
town,  is  not  invalid  merely  because  the  sewers 
were  built  by  the  town,  and  paid  for  by  gen- 
eral taxation  falling  in  part  on  the  objecting 
landowners  or  their  predecessors  in  title,  where 
the  taxes  were  laid  to  aid  in  draining  high- 
ways, and  the  taxpayers  acquired  thereby  no 
title  to  mingle  their  sewage  with  the  surface 
water. 

Appeal  from  coart  of  common  pleas,  Hart- 
ford county;  William  S.  Case,  Judge. 

Appeal  of  John  Hunter  and  others  from  as- 
fessments  for  "betterments  and  benefits" 
made  against  them  by  the  board  of  sewer 
commissioners  of  school  district  No.  2  in  the 
town  of  Enfield,  "as  to  their  use  of  certain 
sewera  on  Main"  and  other  streets  In  that 
district  The  appeal  was  taken  to  the  court 
of  common  pleas,  under  authority  of  10  Sp. 
Laws,  p.  1109,  and  12  Sp.  Laws,  p.  314,  and 
finally  disposed  of  by  a  Judgment  setting  the 
assessments  aside,  from  which  the  board  took 
this  appeaL  Error. 

In  the  original  appeal  to  Judge  Calhoun, 
the  petitioners  alleged  that  tbey  were  ag- 
grieved because  (1>  one  of  the  sewer  commis- 
sioners was  not  a  freeholder  of  the  district; 
(2)  and  the  auessmeots  were  Illegal  "because 
said  sewers  and  the  connections  therewith 
were  made  at  vaiiotis  periods,  from  seven  to 
twenty  years  ago,  when  said  sewers  were 
owned  by  the  town  of  Enfield,  and  the  legis- 
lature has  not  the  power  to  authorize  an  as- 
sessment nowt  in  favor  of  said  school  dis- 
trict or  sewer  district,  of  special  benefits  al- 
leged to  have  accrued  by  reason  of  said  sew- 
ers, or  the  continued  use  thereof;  (S)  and 
because  "It  does  not  appear  In  said  assess- 
ment or  elsewhere  for  what  purpose  said  as- 
sessment Is  made,  or  how  much  money  Is 
required,  or  what  is  to  be  done,  or  what  er- 
pense  is  to  be  met,  or  damages  paid,  with  the 
money  raised  by  said  assessments";  and  (4) 
because,  "previous  to  the  construction  of  said 
sewers,  most  of  the  petitioners  had  other, 
sufficient  and  satisfactory  methods  and  sys- 
tems of  draining  their  respective  propertlM, 
which  were  better  and  more  c(Hiv«ilent  than 
the  privileges  afforded  by  said  sewers,  but 
were  Induced  by  promises  of  Immunity  from 
assessments,  and  compelled  by  the  oflldals  of 
said  town  of  Enfield,  to  give  up  said  private 
systems  of  drainage,  and  to  connect  their 
properties  with  the  public  sewers";  and  (6) 
tbat  "no  special  benefits  had  accrued  to  any 
of  them  by  reason  of  the  use  of  the  sewers"; 
and  (6)  that  "said  assessment  Is  unequal, 
and  tbeceton  inequitable";  and  (7)  that  they. 
**H>  fiv  aa  they  have  connected  their  prop- 


erties with  said  sewers  at  all,  did  so  many 
years  ago,  with  the  full  knowledge  and  con 
sent  of  said  town  of  Enfield,  acting  therein 
by  their  selectmen,  health  ofilcer,  and  other 
ofilcials;  and  said  petitioners  have,  previous 
to  the  passage  of  said  act  of  January  session 
188S,  heretofore  paid  to  the  town  of  Enfield 
all  sums  required  of  them  by  said  town  for 
such  connections,  and  have  so  paid  to  said 
town  a  legal  and  snffld^t  consideration  Id 
money,  rights,  and  other  valuable  things,  for 
the  privilege  of  draining  Into  said  sewers." 
Certain  objections  were  also  beaded  applica- 
ble to  certain  of  the  appellants  only.  The 
prayer  was  "for  a  reassessment  of  benefits 
in  accordance  with  the  facts  stated  above." 

The  averments  tbat  no  special  benefito  had 
accrued,  and  that  the  appellants  had  paid  the 
town  for  the  right  to  use  the  sewers,  were 
denied,  and  a  demurrer  was  filed  as  to  the 
rest  of  the  reasons  of  appeaL  The  first  Bec- 
ond,  and  fifth,  and  so  much  of  the  fourth  as 
respected  the  surrender  of  private  drainage 
facilities,  were  held  (Calhoun.  J.)  insufficient, 
and  the  residue  sufficient  The  answer  was 
then  amended  by  adding  a  denial  of  those 
reasons  of  appeal  which  had  been  held  to  be 
sufficient,  together  with  certain  new  matter, 
and  the  cause  sent  to  a  committee,  whose 
report  stated  the  following  facts:  The  sew- 
ers in  question  were  built  by  tbe  town  of 
Enfield  between  1874  and  18S4,  to  carry  off 
the  stirface  water  from  certain  streets  within 
the  limits  of  school  district  No.  2,  and  were 
paid  for  by  general  taxation.  Since  1889  the 
board  of  sewer  commissioners  hare  buUt  a 
number  of  sewers  In  tbe  district  Some  of 
the  appellante,  who  were  assessed  for  bene- 
fito for  the  Main  street  sewer,  tuul  up  to  1893 
drained  their  premises  into  a  brook.  This 
twcame  a  nuisance,  and  In  that .  year  the 
health  officer  of  the  town  prohibited  it;  where-  , 
upon,  at  his  suggestion,  they  made  connection 
with  the  Main  street  sewer,  at  their  own 
expense.  The  board  of  sewer  conunlsslonen,  : 
in  1886,  duly  notified  all  parties  In  interest  of 
a  hearing  before  them  "rdative  to  Qie 
amonnt  of  damages,  or  betterments  and  bene- 
fits, or  both,  to  be  appraised  or  assessed  to 
you,  respectively,  as  to  your  use  or*  the  sew- 
ers in  question.  In  making  tiie  assessmeots 
complained  of,  no  actual  appraisal  of  the 
amount  required  for  the  maintenance,  repair, 
or  reconstruction  of  the  sewers  was  made  by 
the  commissioners,  nor  Is  there  anything  lo 
their  records  to  show  the  purpose  to  which 
the  amounts  realised  upon  the  assessment 
were  to  be  applied;  neither  was  any  assess-  ' 
ment  of  the  actual  benefits  to  each  piece  of  i 
property  on  account  of  the  connections  with  | 
these  sewers  made.  In  the  case  of  the  sewer  | 
on  Main  street  It  appeared  that  certain  par  I 
ties  owning  property  on  the  north  side  of 
Main  street  bad  preTlonsIy  connected  tbdr 
property  with  that  sewer,  and  bad  in  each 
case  paid  benefits,  and  in  no  case  less  than 
$25.  The  commissioners  assumed  that  tbe 
benefit  to  each  property  on  the  sonth  side  of 
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Main  street  was  at  least  that  amount,  and, 
lielng  limited  by  the  resolution  to  that 
amount,  made  the  assessment  In  the  manner 
above  set  forth.  Prior  to  the  act  of  1895, 
the  drains  In  the  streets  In  question  were  in 
DO  sense  public  sewers.  The  privilege  of 
connecting  with  them,  when  pot,  as  public 
sewers,  under  the  supervision  and  control  of 
the  board  of  sewer  commissioners,  was  a  sub- 
stantial benefit  to  each  of  the  pn^iertles  con- 
nected therewith,  and  the  amount  of  benefits 
assessed  In  each  case  by  the  commissioners 
was  not  excessive,  and  was  Just  and  reason- 
able. It  was  claimed  before  the  committee 
by  the  appellants  that  these  benefits'  accrued 
to  the  property  when  the  sewers  were  orig- 
inally built,  and  that  the  persons  then  own- 
ing the  land  were  those  In  fact  benefited 
thereby.  This  claim  was  OTermled  by  the 
committee.  The  board  of  sewer  commission- 
era  offered  testimony  before  the  committee 
that  on  the  hearing  before  them,  they  had 
paUldy  stated  to  the  appellants  and  all  other 
parties  In  Interest  that  the  money  to  be  raised 
by  the  proposed  assessment  was  to  he  ex- 
pended tat  the  maintenance  of  the  general 
highway  drains,  placed  by  the  act  of  1896  un- 
der the  control  and  management  of  said 
board,  <m  Account  of  which  they  levied.  The 
appellants  objected  to  this  testimony,  and 
the  committee  excluded  it  The  eonclnslons 
of  the  conunlttea  were  thus  statedt  **If  the 
court  from  the  facts  found  and  the  records 
of  the  action  of  the  board  of  sewer  comnds- 
sloners.  Is  of  the  opinion  Oiat  their  action  In 
making  tbla  assessment  was  legal  and  au- 
thorised by  the  resolution  of  Hay  18,  1896, 
(hen  I  find  that  Judgment  should  be  rendered 
In  favor  of  the  appellees,  and  the  appeal  dis- 
missed. But  If  the  court  should  find  from  the 
taetB  found  and  the  records  of  the  doings  of 
the  sewer  commissioners,  as  set  forth  here- 
in, that  the  action  was  not  legal  and  author^ 
ized  by  the  resolution,  then  Judgment  should 
be  rendered  for  the  appellants,  and  Uie  as- 
sessment appealed  from  set  aside."  The  rec- 
ords of  Qie  board  showed  that  tbej  had  made 
expenditures  from  year  to  year  In  the  main- 
tenance and  repair  of  sewers.  The  report 
was  accepted,  against  the  remonstrance  of 
each  party  (Case.  J.),  and  a  Judgment  ren- 
dered setting  the  assessments  aride. 

Charles  H.  Briscoe,  for  appellant  Charles 
E.  Perkins  and  John  Hamlin,  for  appellees. 

BALDWIN.  J.  (after  stating  the  facts).  A 
thickly  populated  portion  of  the  town  of  Bn- 
fleld  is  embraced  within  tiie  limits  of  school 
district  No.  2.  In  view  of  this,  the  general 
assembly,  in  1889  (10  Sp.  Laws,  p.  110^,  gave 
the  district  power  to  construct,  maintain,  and 
repair  sewers  In  those  limits,  and  to  assess 
the  cost  of  eonstroctlon  upon  the  persons  or 
land  that  might  be  benefited.  An  appeal  to 
the  Judge  of  the  court  of  common  pleas  for 
Hartford  county  waa  given  to  any  person  ag- 
grieved by  any  such  assesunent,  "by  a  suit- 


able petition  In  writing,  setting  forth  the 
whole  of  said  *  *  *  assessment  appeal«I 
from,  and  asking  for  a  *  *  *  reassess- 
ment** Provision  was  made  fttr  making  all 
persons  Interested  In  the  assessment  as  a 
whole  partira  to  the  proceeding.  The  appeal 
was  to  be  referred  to  a  committee,  if  desired 
by  any  party.  If,  upon  the  hearing  of  an  ap- 
peal from  an  assessment  of  benefits,  the 
Judge  or  committee  diould  "find  cause  to  alter 
said  *  *  *  assessment"  "said  Judge  or 
committee"  was  to  "proceed  to  reapportion 
the  whole  amount  of  the  ♦  •  •  benefits 
•  *  •  upon  the  persons  or  land  specially 
benefited."  The  Judge  was  to  "have,  for  the 
pm^Ktse  of  disposing  of  said  appeal,  all  the 
power  of  the  sui>erlor  court  may  render 
Judgment  therein,  and  may  tax  costs  In  favor 
of  either  party,  and  Issue  execution  for  said 
costs,  to  be  taxed  as  upon  civil  process  in 
the  superior  court"  In  1895  (12  Sp.  Laws, 
p.  314)  the  district  was  further  authorized  to 
maintain,  and  repair  all  sewers  within  Its 
limits  which  had  been  previously  constructed 
by  the  town,  and  it  was  provided  that  "spe- 
cial benefits  or  betterments  accruing  to  any 
person  or  land  by  reason  of  such  sewers,  or 
any  of  them,  to  an  amount  not  exceeding 
twenty-five  dollars  in  any  one  case,  may  be 
assessed  by  the  board  of  sewer  commission- 
ers of  said  district  In  the  manner  now  pro- 
vided for  the  assessment  of  the  cost  of  con- 
structing sewers  in  said  district  upon  the 
persons  or  land  so  especially  benefited:  pro- 
vided, such  persons  or  land  have  not  hereto- 
fore paid  the  town  for  the  privilege  of  drain- 
ing Into  any  such  sewer  or  sewers,  to  the 
end  that  all  landowners  who  now  enjoy,  or 
who  may  hereafter  enjoy,  the  privilege  of 
draining  Into  any  of  su6h  sewers  may  be 
equitably  treated."  ^e  board  was  also  em- 
powered to  regulate  the  time,  place,  and  man- 
ner of  making  connections  with  any  sewer, 
saving  the  right  of  the  town  to  continue  to 
use  those  that  It  had  already  constructed,  for 
the  purpose  of  draining  off  ttie  surface  water 
from  the  highways.  The  present  proceeding 
Is  an  appeal  from  an  assessment  of  benefits, 
and  the  only  dalm  stated  In  the  petition  is 
tor  a  reassessment 

The  Judgment  which  Is  now  before  us  for 
review  Is  one  setting  aside  the  assessments 
appealed  from  altogether.  Had  It  been  based 
upon  a  finding  that  no  benefits  accrued  to 
any  of  the  petitioners.  It  would  unquestion- 
ably have  been  In  law  a  reassessment.  The 
finding,  however.  Is  that  they  did  receive 
benefits  to  the  full  amount  at  which  they 
were  assessed,  and  the  Judgment  rests  upon 
legal  objections  to  the  Jurisdletlon  of  the 
board  of  sewer  commissioners  to  make  any 
assessments  under  the  circumstances  of  the 
case,  and  to  the  regularity  of  Its  mode  of 
procedure.  These  objections  were  first 
brought  fbrward  In  the  statement  of  griev- 
ances contained  In  the  petition  of  appeal  to 
the  Judge  of  tibe  court  of  common  pleas,  and 
several  of  them  were  held  sufficient  on  demur- 
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rer.  The  board  of  sewer  eommlssloDeti  tbeM- 
upon  aniwered  orer,  but  now  inslxta  tlwt  then* 
was  error  In  overruling  its  demurrer.  Two 
questiom  of  law  ore  tbus  preaented.  One  la 
wbetber  want  of  Jurlsdlctioii  or  iirefularltieg 
Ic  procedure  on  the  part  of  tba  board  of  sew- 
er conuniBslonera  can  be  made  the  ground 
of  an  appeal  ander  the  act  of  1890.  The  oth- 
er Is  whether  error  can  be  assigned  In  orer^ 
ruling  a  demurrer,  after,  there  has  been  an 
answer  orer  and  a  trial  on  the  merits. 

The  first  of  these  questions  has  not  been 
fully  argued  before  us,  and  we  do  not  find  It 
necessary  to  decide  It  The  construction  of 
the  statute  which  the  petitioners  claim  was 
apparently  given  to  one  almost  Identical  In 
temu  In  the  case  of  Park  Ecclesiastical  So- 
ciety T.  City  of  Hartford.  47  Conn.  89. 
There,  however,  no  question  as  to  Its  pro- 
priety was  raised  or  considered.  If  that  ood- 
stmction  be  not  the  tme  one.  then  the  Judg- 
ment now  under  review  was  necessarily  er^ 
roneoos.  If  it  be  the  true  one,  there  was 
also  error,  since  none  of  the  legal  olijectlons 
put  forward  in  the  petition  to  the  Judge  of  the 
court  of  common  pleas,  and  sustained  on  d»> 
morrer,  are  well  taken. 

Tlie  third  of  the  grounds  stated  for  the  ap- 
peal was  that  It  did  not  appear  what  was  the 
purpose  of  the  assessments,  or  bow  much, 
money  was  required,  or  what  use  was  to  be 
made  of  IL  The  judge  of  the  court  of  com- 
num  pleas  erred  In  holding  .this  to  be  soffi- 
4dent.  It  did  appear  from  tbe  asseaaments, 
In  connection  with  the  statute  upon  wfaidi 
they  were  based,  that  tbey  were  laid  to  re- 
plenish the  treasury  of  tbe  municipal  cor^ 
poratlon.  charged  with  tbe  burden  of  main- 
taining the  sewers,  and  to  equalize  the  con- 
tributions made  and  to  be  made  by  the  par- 
ties especially  benefited  by  their  existence, 
"to  the  end  that"  all  alike  might  be  "equi- 
tably treated."  The  maintenance  of  such 
•ewers  must  be  a  constant  occasion  of  ex- 
pense. Tbe  corporation  had  two  distinct 
fonctions.  One  was  to  support  tbe  public 
schools  of  tbe  district  Tbe  other  was  to  sup* 
port  the  public  sewers  of  the  district  It  la 
to  be  presumed  that  public  officers  will  do 
their  duty.  It  is  not  to  be  presumed  that 
money  raised  for  school  purposes  will  be 
vpent  on  the  general  sewerage  system,  or  tlmt 
money  exacted  from  tbe  property  owneci  for 
the  privilege  of  using  tbe  sewers  will  be 
spent  on  schools.  It  was  not  necessary  for 
the  board  to  pave  the  way  tor  an  assessment 
by  a  previous  estimate  of  the  work  npon  the 
sewers  that  the  future  might  call  for,  or  Its 
probable  expense.  They  were,  Indeed,  direct- 
ed, by  the  act  of  1695,  to  assess  these  beoe- 
fits  "In  the  manner  now  provided  for  tbe  as- 
sessment of  the  cost  of  constructing  sewers 
In  said  district";  but  this  can  only  refer  to 
suoh  of  tbe  statutory  rules  of  procedure  as 
are  reasonably  adapted  to  the  sabject  In 
hand.  It  required  due  notice  and  bearing; 
bat  It  oould  not  be  regarded  as  demanding 
•n  estimate  of  the  cost  either  of  oonstmctlnc 


sewers  which  had  been  already  constructed 
by  the  town  of  Enfield,  or  of  their  perpetual 
maintenance.  Tbe  amount  of  sudi  cost  would 
have  been  useleas,  as  a  tmsis  of  estimate.  In 
view  of  the  statutory  limit  of  assessment  A 
qpecial  and  unusual  condition  ot  affairs  was 
made  the  subject  of  special  and  unuaoal  le^- 
latlon.  There  wen  certain  ssrtaoa  drains 
In  Enfield  which,  If  placed  under  pn^er  su- 
pervision, might  safelj  be  used  as  pnbllc 
sewers.  The  health  of  tbe  ooBunnalty  re- 
quired that  to  a  certain  extent*  they  abonld 
be  so  used.  They  were  token  by  the  state 
out  of  the  hands  of  one  public  agency,— tint 
town.— and  put  onder  the  ehai^  of  anotiwr,— 
the  school  district  A  qtedal  board  of  eom- 
mlssloners  was  created  to  assume  tlhelr  man- 
agement and  to  give  Us  nndivlded  attention 
to  this  one  matter.  It  is  to  be  presumed  that 
it  Is  competent  for  the  task,  fitate  v.  Main, 
69  Conn.  123,  140.  87  Aa  8a  The  privilege 
of  using  sewers  wlilcb  ar*  nnder  such  con- 
trol is  a  valosUo  one  to  all  who  have  or  may 
have  occasion  to  drain  their  lands  or  build- 
ings. Tbe  measure  of  its  value  is  not  de- 
pendent on  what  the  sewers  oast*  so  mncb 
as  on  what  a  connection  wiUi  them  Is  worth. 
Payment  for  such  a  privllage  is  required,  not 
as  a  tax  on  property,  but  as  s  license  tee  or 
excise.  It  would  be  difficult  to  suggest  a 
fairer  mode  of  fixing  tba  proper  charge  to  be 
made  to  each  of  tbe  landowners  who  may  be 
Interested  than  that  of  leaving  It  to  the  deci- 
sion of  a  local  board.  In  the  election  of  wbldi 
those  most  Interested  In  the  assessment  would 
naturally  participate,  and  wblch  was  for- 
bidden to  demand  over  $25  from  any  man. 
that  being  a  sum  wldcb  othem  bad  been 
found  willing  to  pay  for  tbe  toss  valuable 
privilege  of  connecting  with  the  sewers  while 
tbey  remained  under  the  management  of  the 
selectmen,— a  body  having  no  wedal  ^nal- 
Iflcations  for  that  task. 

Had  the  board  of  sewer  oonunlssioaers,  aft- 
er these  erroneous  mllnga*  stood  by  Its  de- 
murrer, any  Onsl  Judgment  against  it  iqion 
tbe  issues  of  law  thus  determined  would 
have  been  reversed  on  iq»peal.  Did  Us  plead- 
ing over  core  tbe  errors?  XliJs  Involves  the 
eonsideraUon  of  a  point  whicli  has  neva 
heretofore  been  notde  the  wbjcct  of  a  deci- 
sion In  this  court  It  is  held  In  moat  of  our 
states  that  an  answer  by  leave  of  court  after 
demurrer  overruled,  Is  a  waiver  of  tbe  de- 
murrer and  of  any  error  that  may  have  been 
committed  In  overruling  It,  unless  a  different 
rule  baa  been  prescribed  by  statute.  Bnc  Fl. 
&  Prac.  tit  "Demurrer,"  387.  Two  ex- 
ceptions only  are  admitted  to  UUs  doetrtne. 
It  does  not  cure  an  error  In  a  Judgment  m- 
dered  after  a  suffldent  plea  to  ^  iuilsdic- 
tion  has  been  held  bad,  or  npon  a  state  of 
facts  wlilch  cannot  legally  support  it  Teal 
V.  Walicer.  ill  U.  &  m  4  Sup.  Ct  420.  Oen. 
St  I  1014,  gives  an  abaolnte  right  Is  every 
civil  action  to  plead  over  after  demarrer 
onrroled.  This  Is  In  twtlisraace  of  a  piHicy 
which  Is  a  somewhat  dlstlneUn  and  peculiar 
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feature  of  our  Bratem  of  cirU  procednre,— 
tbat  of  farorlnff  double  pleading,  permlttlog 
alternatlTe  and  Inconsistent  claims  for  relief, 
and  allowing  a  claim  to  be  contested  on  tbe 
merits  upon  a  bearing  In  damages,  after  an 
Interlocutory  Judgment  for  tbe  plaintiff  oa  a 
demurrer  or  default.  Oen.  8t  I  1015;  Prac- 
tice Book,  p.  IB,  1 0;  Id.  p.  17.  K  8,  9;  Sbepard 
V.  New  Haven  A  N.  B.  Co.,  45  Ckinn.  54.  Un- 
til tbe  enactment  of  the  practice  act,  it  was 
tbe  settled  usage  to  reply  to  pleas  In  abate- 
ment tbat  tbey  were  botb  untrue  and  Insnffl- 
ctent,  and  similar  Issuet  were  often  tendered 
and  closed  upon  a  remonstntnoe  to  the  report 
of  a  committee,  or  reasons  of  api>eal  from  pro- 
bat&  The  practice  act,,  unlike  tbe  codes  «f 
civil  procedure  in  most  of  onr  states,  did  not 
profess  to  Introduce  a  complete  and  scientific 
system  of  pleading.  It  simply  made  certain 
changes  in  an  ancient  system,  and  tbat  a 
system  more  convenient  In  practice  than  sym- 
metrical In  form.  Viewed  In  this  light,  Oen. 
St.  S  1014,  should  be  liberally  expounded  to 
advance  the  remedy  which  it  was  designed  to 
supply.  It  gives  an  absolute  right  to  plead 
over,  with  tbe  manifest  Intent  of  enabling  a 
defendant  to  take  every  objection  which 
might  lie  open  to  him,  in  one  and  the  same 
suit  Instead  of  either  confining  him  to  an 
election  between  matters  of  law  and  matters 
of  fact,  or  leaving  any  relaxation  of  this  rule 
of  the  common  law  to  the  discretion  of  the 
court  To  make  this  right  fully  valuable,  it 
must  be  protected  by  a  corresponding  right  of 
review.  Hie  general  practice  of  tbe  bar  has 
been  In  conformity  with  these  views,  and  un- 
til recently  It  baa  been  unchallenged  In  tills 
court  We  are  of  opinion  that  it  may  be  vin- 
dicated by  the  consIderatJoQS  that  have  been 
stated,  and  so  that,  In  the  present  case,  the  er- 
roneous rulings  on  the  demurrer  to  the  rea- 
sons of  appeal  are  a  proper  subject  of  review. 

If  the  original  appellants  were  aggrieved 
by  the  assessments  laid  upon  them  by  tbe 
board  of  sewer  commissioners,  they  had  a 
right  to  a  reassessment  and  reapportionment 
Whether  they  were  aggrieved  or  not  was  a 
Judicial  question,  a  decision  of  which  In  their 
favor  by  the  appellate  tribunal  was  a  condi- 
tion precedent  to  any  Judgment  in  their  favor; 
since  the  statute  directs  a  reassessment  only 
In  case  It  be  found  that  there  Is  "cause  to 
alter"  the  orighul  assessment  Ives  v.  Town 
of  Goshen,  65  Conn.  456,  459,  82  Atl  932. 
Tbe  report  of  the  committee,  taken  In  connec- 
tion with  the  law  of  the  case  which  has  been 
already  stated,  shows  tbat  they  were  not  ag- 
grieved. The  finding  Is  tliat  the  privilege  of 
connecting  with  tbe  sewers  in  question  was 
**a  substantia]  benefit  to  each  of  the  proper- 
ties connected  therewith."  and  "tbe  amount 
of  benefits  assessed  in  each  case  by  the  com- 
mlesioDers  was  not  excessive,  and  was  Just 
and  reasonable."  These  concluslous  could 
only  have  been  reached  after  a  reassessment 
by  the  committee  of  the  benefits  properly 
chargeable,  within  the  statutory  limits,  to 
each  of  the  appellants  who  were  before  him. 
41  A.-3e 


No  exceptions  on  their  part  to  the  evidence  or 
estimates  upon  which  the  result  was  reached 
have  been  presented  for  our  consideration, 
and  it  is  therefore  to  be  presumed  that  the 
committee  took  such  steps  and  secured  such 
Information  as  the  law  contemplated  as  the 
foundation  of  snch  assessments.  He  had  a 
right  to  consider  tbe  value  of  the  potential 
use  of  a  sewer  to  adjoining  proprietors  who 
then  had  no  buildings  on  their  land,  or  none 
which  tbey  had  as  yet  found  it  necessary  to 
supply  with  drains.  A.  privilege  Is  not  value- 
less simply  because  it  it  unexercised. 

Several  of  the  grievances  stated  In  the  peti- 
tion of  appeal  were  held  Insufficient  by  the 
Judge  of  the  court  of  common  pleas,  and  no 
appeal  has  been  taken  from  bis  decision  upon 
them.  Of  the  others,  some  were  matters  of 
fact  and  some  of  law.  Those  of  fact  are,  in 
aulwtance,  tbat  no  benefits  have  accrued  to 
any  of  the  original  appellants  by  reason  of  the 
use  of  tbe  sewers,  and  that  some  of  them 
bare  made  no  connections  with  them.  These 
averments  are  met  and  disposed  of  by  the 
finding  that  tbe  privilege  of  connection  with 
sewers  under  the  management  of  the  board 
of  sewer  commissioners  Is  a  benefit  to  each, 
to  the  full  amount  for  which  he  was  assessed. 
Of  the  legal  grievances  relied  on,  some  have 
been  already  discussed,  and  held  to  be  In- 
sufficient The  others  were  that  those  who 
have  made  connections  with  the  sewers  were 
allowed  to  do  so  by  the  tovra  of  Bnfleld,  and 
ttiat  the  sewers  were  built  by  the  town,  and 
paid  for  by  general  taxation,  falling  In  part 
on  them  or  their  predecessors  In  title.  The 
first  of  these  Is  immaterial.  In  view  of  the 
finding  that  the  sewers  were  not  public  sew- 
ers, but  mere  surface  drains,  while  under 
town  managemeDt  A  license  to  use  such  a 
drain  must  necessarily  have  been  limited  to 
uses  consistent  with  Its  proper  function,  and 
is  not  equivalent  to  a  perpetual  right  of  con- 
nection with  a  public  sewer.  The  second 
reason  stands  on  no  better  ground.  The 
taxes  were  laid  to  aid  In  draining  highways, 
and  the  taxpayers  acquired  no  title  to  mingle 
their  sewage  with  the  snrface  water. .  Tbe 
report  of  the  committee  shows  that  the  as- 
sessments made  were  reasonable  and  fair. 
No  legal  cause  was  shown  for  altering  them; 
and  the  proper  and  necessary  conclusion  from 
the  facts  found  was  the  denial  of  the  reas- 
sessment claimed,  and  a  dismissal  of  the  ap- 
peaL  Tbe  Judgment  appealed  from  Is  re- 
versed, and  the  cause  remanded  to  the  Judge 
of  the  court  of  common  pleas,  with  directions 
to  enter  a  Judgment  dismissing  the  appeaL 
Th*  other  Judges  concurred. 


IjBONARD  et  at  t.  STATB. 
(Suprane  Court  of  New  Jersey.    Feb.  Term. 
1B97.) 

Ukuwttl  Foubsbios  or  Btraoua's  Tools— Bv- 

IDSKOB. 

In  a  prosecQtlon  for  havlDg  a  burglar's 
"jiouuy"  in  possession,  knowing,  and  with 
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Intent  to  nse  it  In  commtttiDg  bai^laiy.  the  ad- 
mission of  evldeDce,  to  prove  crimioal  Intrat* 
that  sererat  months  previous  the  accused  were 
seeo  covertly  loiterinz  about  a  dwelling  house 
at  night,  under  lUBpfciouB  drcamstances,  and 
that  at  another  time  tbtf  bad  been  nrnvicted 
of  larceny,  la  error. 

Bmr  to  cxnirt  of  qnarter  ■enlcnu,  Hodaon 

oonnty. 

One  Leonard  and  one  Anaart  were  cc«t1c& 
ed  of  nnlawfally  haTlng  burglar's  toolfl  In 
tfaelr  posaesalon,  and  they  bring  error.  B» 
versed. 

Argned  NoTemt>er  term,  1896*  before  BEAS- 
LEY,  C.  J.,  and  VAN  SYCXCEL,  OABBISON. 
and  LIPPINCOTT,  JJ. 

William  T.  Hoffman,  for  plaintiffs  In  error. 
Charles  H.  W infield.  Drosecator  of  the  please 

for  the  State. 

BEASLGY,  O.  3.    The  plaintiffs  In  error 
were  Indicted  under  the  statute  for  having 
bad  in  their  possession  a  certain  burglarious 
tool  known  as  a  "Jimmy,"  then  and  there 
adapted  and  designed  for  brealiing  open  a 
building,  room,  vault,  or  safe  in  order  to  steal 
therefrom  money  and  other  property,  know- 
ing the  same  to  be  adapted  and  designed  for  ; 
the  purpose  aforesaid,  with  Intent  to  steal 
therefrom  the  money  and  goods,  etc.   On  the 
trial  the  general  proof  was  to  this  effect: 
After  midnight  the  defendants  were  at  tbe 
Greenville  station,  and  became  engaged  In  a 
quarrel,  la  the  course  of  which  one  of  them 
drew  a  Jimmy  from  his  pocket  sud  used  it 
as  a  weapon  of  offense.   When  charged  by  a 
policeman,  the  one  having  the  burglarious 
tool  threw  It  over  the  roadside  fence,  and 
at  tbe  trial  they  each  declared  that  neither  of  [ 
them  had  such  an  Instrument  in  his  posses-  [ 
slon.   In  putting  in  his  evidence,  the  counsel  j 
of  the  state  Introduced  a  witness  to  show  that  i 
tbe  defendants,  several  months  before,  had  I 
been  seen  loitering  around  a  dwelling  house  j 
at  night,  imder  suspicious  circumstances,  and  | 
that  at  another  time  they  had  been  convicted 
of  larceny.   This  testimony  was  objected  to,  ' 
and,  such  objection  being  overruled,  a  bill  of  ! 
exception  taken.  i 

A  verdict  founded.  In  whole  or  In  part,  upon 
such  evidence,  cannot  stand.  The  proof  was 
offered  with  the  declared  purpose  of  showing 
that  the  defendants  "were  in  thnt  kind  of 
business,  and  bad  this  implement  witb  Intent 
to  use  it"  But  the  conviction  of  the  defend- 
ants of  a  larceny  was  possessed  of  no  evi- 
dential effect  In  tbe  case  being  tried,  except 
that  It  had  a  tendency  to  manifest  that  the 
men  in  question  belonged  to  the  criminal 
class.  Thus,  being  men  of  bad  character,  it  j 
became  probable  that  having  this  tool  in 
their  possession,  they  Intended  to  use  it  for 
a  criminal  purpose.  In  every  criminal  prose- 
cution. If  the  bad  character  of  tbe  defendant 
could  be  proved,  such  testimony  would  fa- 
cilitate the  work  of  tbe  state.  As  is  said  in 
the  opinion  delivered  in  tbe  court  of  errors  in  ! 
the  case  of  Clark  v.  State,  47  N.  J.  Law,  55S, 
4  AtL  320:  "As  a  general  rule,  tbe  state,  for  j 


the  purpose  of  showing  that  the  defendant 
votild  be  likely  to  commit  tbe  crime  charged, 
cannot  prove  tbat  he  committed  other  crimes, 
although  of  a  like  nature."  Tbe  rule  Is  too 
elementary  to  Justify  the  citation  of  anthorl- 
tles  In  its  support  The  evidence  objected  to 
was  plainly  incompetent 

Tbe  other  item  of  evidence  was  eqoaUy  In- 
admissible. The  fact  that  the  defendants, 
months  before,  bad  been  seen  hanging  around 
a  dwelling  house  at  night  In  a  covert  fashion, 
was  an  affair  that  it  was  not  possible  for 
them  to  controvert  or  explain,  as  they  were 
without  notice  that  It  would  be  put  In  issue 
on  the  trial  of  an  indictment  with  which  it 
had  00  possible  ccfflnectlon.  Ijet  the  Judg- 
ment be  reversed. 


ANDRUS  V.  BAY  CREEK  BY.  CO. 

(Supreme  Court  of  New  Jersey.   Feb.  18, 

1897.) 

For  opinion,  see  36  Aa  826L 

GARRISON,  J.  My  concurrence  In  tbe  re- 
sult reached  does  not  rest  upon  the  views  ex- 
pressed in  the  opinion  that  was  delivered. 
I  do  not  consider  tbat  the  state's  power  to 
condemn  private  property  is  analogous  to  a 
civil  suit  lu  the  only  sense  In  which  it  bears 
upon  this  case.  The  ultimate  question  sougbt 
to  be  raised  is  whether  one  who  negligently 
or  maliciously  puts  In  operation  an  unneces- 
sary condemnation  may  be  compelled  to  make 
compensation  for  the  actual  Injury  done 
thereby.  The  opinion  rendered  undertook  to 
settle  this  question  upon  grounds  to  which  I 
do  not  subscribe.  In  my  Judgment  the  case 
does  not  present  this  question.  The  pleadiug 
demurred  to  fails  to  raise  It  each  of  tbe 
two  counts  of  the  declaration  being  conaistent 
wltb  the  initiation  of  tbe  proceeding  to  con- 
demn without  either  malice  or  negligence.  I 
therefore  think  that  no  cause  of  action  Is 
shown.  To  go  further,  and  say  that  no  ac- 
tion could  be  maintained  under  an  apt  aile- 
gatkm,  is  a  doctrine  that  upon  this  record. 
I  do  not  feel  called  upon  to  prononnce. 


BROWN  et  al.  v.  CARPENTER, 
(Court  of  Chancery  of  New  Jersey.    Nov.  1. 
1898.) 

ClHCELLlTIOM  OP  DS ft D  —  FH AUDI) LEST  CO!iV>:V- 
ANCB. 

G.  mortgaged  his  lands  to  C,  "to  [in  the 
language  of  the  bill]  secure  and  preserve  tbe 
said  property  (to  the  amount  of  said  mortgage) 
from  aoy  losses  which  said  G.  might  thereafter 
incur,"  and  thereafter  conveyed  them  to  B.  C. 
refuses  to  cancel  the  mortgage,  and  B.  seeks 
to  have  the  mortgage  set  aside  by  the  decree 
of  this  court  skd  that  if  the  language  of 
the  bill  means  that  the  purpose  of  making  tbe 
mortgage  was  to  defraud  the  creditors  of  6.. 
B..  taking  conveyance  from  him,  and  aaceeed- 
ing  to  his  rights  only,  will  not  be  aided  by  the 
decree  of  this  court;  and,  if  such  be  not  the 
meaning  of  the  language  of  4be  bill,,  that  tbe 
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lan^age  Is  nneertala,  Taflroe,  and  indetermi- 
Dftte  In  Its  Btatement  of  a  maftrlal  fact,  upon 
which  the  right  to  relief  dependi:  and  that,  In 
either  case,  the  bUl  ia  bad  upon  demnrrn. 
(SyUaboB  hj  the  Oourt.) 

BiU  by  David  A.  Brawn  and  anoOMr  ocalnat 
William  V.  Carpenter  to  compel  surrender  of 
a  mortgage.  Demnrm  to  bill  anstained. 

Alan  H.  Strong,  for  demurrant  B.  A.  Vail, 
opposed. 

McGILL,  Ch.  The  bill  states  this  case  that 
on  the  9th  day  of  NoTember,  1897.  the  com- 
plainants purchased  from  Charles  H.  Gardner 
and  Mary,  his  wife,  certain  lands  in  Wood- 
bridge  township,  Middlesex  coonty,  sabject  to 
a  mortgage  of  |800  held  by  the  Perth  Amboy 
Savings  Bank,  which  lands  were  on  that  day 
coQTeyed  by  Qardner  and  wife  to  them  by 
deed,  with  covenant  of  warranty,  subject  to 
the  $800  mortgage;  that  before  then.  In  1891, 
Gardner  and  wife  had  ezeeoted  and  deliver- 
ed to  William  V.  Carpenter  a  mortgage  for 
93,500  upon  the  same  lands,  conditioned  for 
tbe  payment  of  the  f3,500  on  the  l&th  of  De- 
cember, 1899,  with  Interest  at  6  per  cent 
per  annum,  payable  semiannually,  and  that 
mortgage  was  recorded  before  the  convey- 
ance of  1897  to  the  complainants;  that  the 
mortgage  was  given  to  Carpenter  to  secure 
hhn  against  any  obligations  be  might  there- 
after Incar  or  become  liable  for  In  tKhalf  of 
Gardner,  for  any  money  Carpenter  might 
from  time  to  time  advance  to  Gardner  at  hla 
request,  "and  [In  the  language  of  the  bill]  to 
secnre  and  preserve  the  said  property  (to  the 
amount  of  said  mortgage)  from  any  losses 
which  the  said  Gardner  might  thereafter  in- 
cur"; that  no  obligations  were  ever  incurred 
by  Carpenter  for  Gardner,  and  do  money  was 
ever  paid  or  advanced  by  Carpenter  upon  the 
mortgage;  that  the  mortgage  was  not  Intend- 
ed as  a  gift,  and  that  no  consideration  ever 
passed  from  Carpenter  to  Gardner  therefor; 
that  the  complainants  had  no  actual  knowl- 
edge of  the  mortgage  at  the  time  of  the  con- 
veyance of  the  lands  to  them;  and  that  Car- 
penter will  not  surrendw  the  mortgage  to  be 
canceled.  The  loayer  Is  that  he  be  compelled 
to  do  so. 

It  Is  objected  by  the  demurrer,  In  the  first 
place,  that  Gardner  and  bis  wife  should  be 
parties  to  the  suit;  and.  In  the  second  place, 
that  the  allegation  tbat  the  mortgage  was 
given  to  Gari>enter  to  "secare  and  preserve 
the  said  property  (to  the  amount  of  said  mort- 
gage) from  any  loasra  whidi  the  said  Gard- 
ner might  thereafter  incur"  Imports  that  the 
mortgage  was  Intended,  between  the  parties 
to  It,  as  a  fraudulent  cover  or  shield  of  tbe 
property  mortgaged,  against  the  dalms  of 
prospective  creditors  of  Gardner  to  its 
amount,  and,  being  so  Intended  by  both  mort- 
gagors and  mortgagee,  will  not  be  relieved 
against  in  equity,  at  the  Instance  of  Gardner, 
for  those  who  may  bold  under  him. 

It  Is  not  perceived  tbat  Gardner  and  his 
wife  ore  necessary  parties  In  the  salt  Ibey 


have  parted  with  all  Interest  In  tbe  property. 
It  does  not  appear  that  any  personal  obliga- 
tion attends  tbe  mortgage,  and  it  Is  not  sug- 
gested tbat  a  decree  of  any  kind  can  be  made 
against  them  or  either  of  them. 

The  principal  Insistence  has  been  vpon  the 
second  ground  of  demurrer.  The  mortgage 
was  not  a  gift  by  Gardner  and  wife  to  Car- 
penter. No  consideration  was  paid  for  it  It 
was  executed  and  delivered  to  answer  three 
purposes:  (a)  To  secure  Carpenter  against 
obligations  to  be  assumed  for  Gardner;  (b) 
to  secure  Carpenter  for  money  to  be  advanced 
for  Gardner;  and  (c)  to  secure  and  preserve 
the  property  covered  by  the  mortgage  to  Ihe 
value  of  $3,S00  from  losses  that  Gardner 
might  thereafter  incur.  The  first  inquiry  is 
as  to  the  meaning  of  the  language  In  whidi 
the  purpose  (c)  is  expressed  in  the  bill.  Tbe 
demurrant  claims  that  Its  meaning  Is  that  the 
mortgage  was  designed  by  tbe  mortgagors 
and  mortgagee  to  be  a  protection  for  Gardner 
against  his  creditors,  upon  the  argument  that 
It  anticipates  losses  by  Gardner  which  can 
come  over  on  the  mortgaged  lands  so  as  to 
take  It,  and  Is  designed  to  defeat  the  collec- 
tion of  such  losses  to  the  extent  of  the  amount 
of  tbe  mortgage;  or,  In  plainer  language,  it 
means  that  the  mortgage  was  a  contrivance 
to  defeat  the  recovery  of  claims  of  future  cred- 
itors. If  this  be  not  the  proper  constmctloD 
of  the  language,  X  am  at  a  loss  to  give  It  oth- 
er meaning.  The  complainants*  counsel  has 
not  been  able  to  suggest  another  meaning.  If 
It  has  other  meaning,  It  Is  at  least  too  vague 
and  Indeterminate  to  manifest  that  meaning 
which  must  be  understood  before  relief  can 
be  given,  and  the  bill  is  demurrable  to  upon 
the  ground  that  It  is  uncertain  and  vi^e  in 
this  respect.  But,  If  the  construction  of  the 
language  Is  as  the  defendant  contends,  what 
is  the  situation?  Grantees  of  a  mortgagee 
with  fraudulent  Intent,  who  purchased  the 
land  wlthoat  actual  knowledge  of  the  mort- 
gage, for  a  consideration  not  stated,  ask  that 
the  mortgage  be  canceled.  A  court  of  equt^ 
would  not  alTord  to  the  mortgagor  the  relief 
they  ask,  because  of  the  principle  which  un- 
derlies the  maxim.  "In  pari  dellcta  potior  est 
conditio  possidentis"  (Schenck  v.  Hart,  32  N. 
J.  Eq.  774.  782);  and  I  do  not  think  that  they 
stand  in  better  position  (PlUsbury  v.  Kingon, 
33  N.  J.  Eq.  287,  291;  Bump.  Fraud.  Conv. 
[3d  Ed.]  446).  As  grantees  of  Gardner,  they 
are  his  representatives,  and  succeed  only  to 
bis  rights.  Tbe  demurrer  will  be  sustained, 
with  coiBta, 


CnONSHAW  V.  CRONSHAW  et  al. 
(Supreme  Court  of  Rhode  Island.  Nov. 
1898.) 

Pbobats  Practice — Trial  in  Sdprims  Court — 
NsosasiTT  OT  Appial. 
Gen.  Laws,  c.  251.  1  3.  authoriElng  the  sn- 
preme  court  to  eraut  a  trial  In  a  case  decid- 
ed by  a  probate  court  where  a  party  "shall 
have  neglected  to  prosecute  hi»upeal,"idoeB 
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not  aathoriM  tke  mntlns  of  a  trial  on  the 

petition  of  an  administrator  to  correct  a  mis- 
take Id  his  Inrentory,  vhere  no  appeal  baa 
been  taken. 

Petltloii  hy  Jnlla,  Gronshaw,  admtnlatratrlx, 
against  WlUiam  Cronshftw  and  ottiera.  to  cor- 
rect a  mistake  in  an  Inventory.  Dismissed. 

Claude  J.  Fanuworth,  for  petltloueK;  Jofan 
Palmer,  for  reapondents. 

1CATTB80M.  a  J.  Our  optailoB  ii  tbat  the 
petitioner,  oo  diacoTorlnc  tbe  mistake  In  the 
tBTeotorjr,  iboiild  haTe  qqiUed  to  the  eoort  of 
pcDtwttt  tm  a  correctkm  of  tbe  «ror,  andt  It 
tbe*  application  had  been  drated,  taken  an  ap- 
peal from  the  decree  denying  the  api»U cation. 
Oen.  lAwe  XL  L  e.  251,  i  8,  Is  relied  on  In  enp- 
port  of  the  petition;  bat  the  statnte,  as  we 
conetriie  It  extends  only  to  eases  dedded  by 
a  probate  conrt  In  whldi  a  par^  baa  claim- 
ed, bot  neglected  to  prosecnte,  bis  aiveal  ae* 
eordlng  to  law,  and  does  not  Indude  a  caae 
In  which  no  appeal  has  bem.  dalmed.  Sayres 
v.  Ormsbee,  11  B.  L  fi04,  la  dted  as  avetalning 
the  cmutmctlon  of  the  etatnte  cWmed  by  tiw 
petitionee.  Tliat  was  a  case  In  which  a 
similar  petlttoQ  was  entertained,  apparently 
under  Gen.  St  B.  I.  c.  210.  I  8,  of  which 
Qm,  Lawe  B,  L  &  2K1,  f  Is  sobstantlally  a 
re-enactment.  Tbe  ease  does  not  show  that 
the  attentifm  of  the  conrt  was  drawn  to  the 
limitation  In  the  section  to  oases  wherein  the 
party  "diall  have  neglected  to  prosecnte  his 
an>eal  according  to  law."  "Neglect  to  prose- 
cnte his  appeal"  clearly  ImplteB  tbat  an  ap* 
peal  has  been  tsken.  In  that  caae,  too.  a  final 
decree  had  been  entered,  so  that  the  court 
below  no  longer  had  JorisdlctlOD  of  the  saatter 
or  tbe  partlea,  in  which  reepect  that  caae  dif- 
fers from  the  present  If  Sayres  t.  Orms- 
bee is  to  be  anstalned  as  an  authority,  we  do 
not  think  that  it  should  be  extended  to  In- 
dnde  cases  of  interlocutory  decrees  In  which 
Jurisdiction  over  tbe  subject-matter  and  par- 
ties still  remalna  In  probate  courts.  Peti- 
<too  for  trial  denied  and  dlamlssed. 


BRADLEY  t.  WARNBR  et  at 

(Boprerae  Conrt  of  Rhode  Islud.   Oct  28; 

1896.) 

ITatbr  RroHTs— Grants-Rioht  to  Fi.nw  L*kd3 
— EiTisooiftHMKXT— Pollution  of  Wateks 
— Dbprnses — Lntbrbbt. 

1.  A  fcrant  of  lots  to  a  troitee  for  tbe  grrantor 
and  others  was  made  with  the  exclusive  privi- 
lege of  taking  ice  from  an  artificial  pond  to  be 
made  by  the  ipantee  by  buildinB  a  dnra  on  or 
between  certain  other  nnconveyed  and  adjoin- 
ing lots  of  the  grantor,  as  long  as  the  pond 
should  exist  reser^-ing  to  the  present  or  future 
owners  of  the  dam,  their  heirs  aud  assigns, 
the  rir^ht  of  flownge  over  any  or  all  of  the 
lots  conveyed.  Bdil,  that  an  easement  in  fee 
was  created  In  favor  of  the  grantee  to  have 
the  lotR  conveyed  to  him  flowed  to  the  extent 
covered  by  the  pond  raised  by  the  dam,  with 
the  privilege  of  going  on  the  land  ot  tbe 
grantor  to  repair  and  rebuild  the  dam  when 
necessary. 


2,  An  easement  of  flowing  land  br  water 
from  a  dam  is  aot  extinguished  by  a  cnange  in 
the  dam's  locatl(ui.  where  the  area  flowed  is 
not  increased. 

8.  Where  the  owner  of  an  easement  of  flow- 
ing lands  by  water  from  a  dam  relocated  the 
dam  so  that  the  relocation  infringed  the  rigfau 
of  certain  persons,  It  does  not  avail  others, 
whose  rights  were  not  infringed,  in  disputing 
the  right  to  the  easement 

4.  It  is  no  defense  to  a  Mil  to  enjoin  the 
pollution  of  an  lee  pond  that  It  Is  being,  or  has 
been,  polluted  by  others  berides  responoent 

Bill  by  Charles  Bradley  against  Sarah  M. 
Wamw  and  others  for  an  loJancti<HL  Grant- 
ed. 

Bdwards  ft  AngeU  and  Albot  Ociald.  for 
complatoant  Cooke  ft  AngeU  and  Edward  0. 
Dubois,  for  respondents. 


MATTEBOy.  C.  J.  This  l>  a  bill  fW  sn  In- 
janction  to  restrain  the  respwdento  ftom  pol- 
luting the  eomidalnanirt  Ice  pond,  and  for  an 
account  to  be  taken  of  the  damages  soffaed 
by  the  complainant  from  the  pi^otloa  of  tbe 
pond  In  (he  past  On  October  28,  1872,  Ly- 
sander  Ftagg,  the  owner  of  the  Imd  In  Bast 
Providence  idatted  as  tbe  Medbery  and  Law- 
ton  plat  and  aa  the  Lewis  Farm  plat  In  Blve^ 
skle,  by  his  deed  of  that  date  conveyed  to 
George  Smltii,  as  trustee  for  the  grantor  and 
others,  the  loto  numbered  88S,  334.  SSSi  336^ 
on  the  Lewis  l<'ann  plat  and  loto  numbered 
78,  80^  81,  82.  83.  131,  188,  and  UM  on  tiw 
Uedbery  and  Lawton  plat  togetho:  with  tbe 
Ice  bouse  then  building  on  loto  61  and  82; 
"also  tbe  exclusive  privilege  of  cnttli^;  and 
taking  Ice  from  the  artificial  pond  of  water 
made  by  building  a  dam  by  said  grantee  on 
or  between  loU  numbered  246,  247,  249.  2S1, 
and  2M  and  loto  numbered  246,  2B0,  25% 
and  255,  aa  said  loto  are  laid  out  and  de* 
scribed  on  the  aforesaid  *Pbit  ot  Yllla  Loto  on 
the  Medbery  and  Lawttm  Farms  near.Cedsr 
Grove,'  as  long  as  said  pond  shall  exist  k- 
servlng,  however,  to  the  present  owaw  or 
future  ownen  of  tbe  aforesaid  dam,  and  to 
their  heirs  and  assigns  forever,  tbe  right  of 
flowage  upon  or  ottr  any  w  all  of  the  afwe- 
granted  loto,  and  the  furtiier  right  to  drew 
the  water  fnmi  said  pond  whenever  It  may 
be  necessary.**  All  the  subsequent  convey- 
ances through  which  tbe  comj^alnsot  detlvea 
titie  to  bis  lend.  lndndli«  the  deed  to  him 
dated  July  26,  188(K  expressly  Indude  tiie  Ice 
privilege  grsnted  In  the  deed  from  Flagg  to 
Smith,  trustee,  as  above  set  forth.  About 
18  or  17  years  before  the  filing  of  the  blll.  the 
dam  referred  to  In  the  deed  from  Flagg  to 
Smith,  trustee,  having  been  carried  away,  ibe 
Riverside  Ice  Company,  a  predecessw  to  titie 
of  the  complatoant,  proceeded  up  tbe  brodc 
about  600  feet  to  a  point  on  Fenner  avenue,  a 
platted  street  whldi  has  never  been  graded 
or  accepted  as  a  puUte  taigtawsy,  where  an 
ancient  bridge,  part  of  an  old  driftway,  cross- 
ed tbe  brook,  and  there  constructed  a  new 
dam,  without  the  leave  or  llcaue  et  the  then 
owners  of  the  lota  on  the  Medbery  and  Law- 
ton  plat  abutting  on  Fenner  avenue  to  that 
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part  of  it  where  the  dun  was  built,  and 
against  tbe  obJectioD  and  protest  of  Geoqte 
M.  JiAnaon,  the  owner  of  the  Unti  on  which 
-wms  inbsequentlr  erectef  a  wing  wall  to  •na< 
tain  the  dam.  Tbe  roll  way  of  tbe  new  dam 
la  two  Incface  lower  flum  tike  ndlway  ot  tbe 
ulA  dam.  so  that  tbe  pond  raised  by  the  new 
dam  does  not  flow  back  op  the  stream  so  far 
as  the  pond  raised  by  the  old  dam.  The  re- 
spondents each  derlre  tide  to  the  lots  owned 
by  them  respectlTdy  tbroogji  mesne  conrey- 
ances  from  Flagg,  the  deeds  of  these  lots  har- 
Ing  be«  executed  snbseqnent  to  the  record- 
ing of  the  deed  from  him  to  Smith,  tnistee, 
of  the  premises  which  the  complainant  owns. 
The  lots  of  the  respondents  are  abore  the 
sites  of  both  the  old  and  the  new  dam,  on 
opposite  sides  of  the  pond  raised  by  tbe  new 
dam.  The  sources  of  pollotton  complained 
of  are  a  privy  and  a  idnk  drain,  p^  on  the 
Warner  property,  and  a  dratai  pipe  on  the 
Peck  property,  placed  there  before  tbe  occu- 
pation of  tb^  present  tenant  of  the  latter  prop- 
erty began. 

The  principal  question  which  has  been 
raised  ia  an  to  the  nature  of  the  Ice  privilege 
conveyed  by  the  deed  from  Flagg  to  Smith 
as  trustee.  The  respondents  contend  that 
the  grant  was  merdy  a  license  to  cut  the  Ice, 
limited  to  the  alstence  of  tibe  particular 
pond  rsised  by  the  dam  to  be  buOt  by  the 
grantee,  as  stated  In  ttw  deed;  that  that  dam 
having  been  partially  destroyed  by  the  ele- 
ments, and  rendered  useless,  In  1881  or  1882, 
It  vras  competent  for  Flagg  to  revoke  the  li- 
cense, and  extinguish  tbe  right,  which  be  did 
by  deatroying  the  remainder  'of  the  dam,  re- 
moving the  stone,  timbers,  etc.,  and  by  sub- 
sequmdy  conveying  some  of  the  lots  m 
which  tiie  dam  had  been  located,  without 
reservation,  and  free  from  incumbrance. 
The  complainant,  on  the  other  hand,  con- 
tends tbst  tiie  lai^age  is  snflSdent,  by  Im- 
plication at  least,  to  create  an  easement  In 
fee  in  favor  of  the  grantee  to  have  the  lots 
conveyed  to  him  flowed  to  the  extent  cover- 
ed by  the  pond  raised  by  tbe  dam,  since  the 
privilege  of  cutting  aod  taking  ice  from  the 
pond  clearly  could  not  be  enjoyed  without 
tbe  raising  and  maintenance  of  a  pond  on 
which  the  Ice  was  to  form;  and  that  the 
]E:rant  of  a  tiling  carries  with  It  all  things  as 
Included  without  which  the  thing  granted 
cannot  be  enjoyed.  And  he  further  contends 
that  the  words  "as  long  as  said  pond  shall  ex- 
ist" cannot  operate  to  cut  down  the  ease- 
ment which  Is  annexed  to  tbe  fee  In  tbe  lots, 
and  restrict  It  to  tbe  pond  formed  by  the 
dam  originally  erected;  that,  If  such  had 
lieen  tbe  Intention,  the  laoguage  used  would 
have  been,  doubtless,  "as  long  as  said  dam 
shall  exist";  that  the  Intention  evidently  ^as 
to  grant  the  lee  privilege  for  as  long  a  time 
as,  In  the  nature  of  tblogs,  It  could  be  en- 
joyed. We  are  Inclined  to  the  view  taken 
by  the  complainant  The  conveyance  of  the 
lots  with  the  ice  house  l)elng  In  fee,  with 
authority  to  tbe  grantee  to  enter  on  the  land 


of  tiie  grantor,  and  erect  a  dam  for  tbe  pur* 
pose  <tf  creating  the  pond  on  irtildi  to  cat 
the  Ice,  gives  rise  to  a  prenmptlon  tbat  the 
easement  to  have  flie  dam  continued  and  the 
Iota  flowed  was  to  be  eo-extenrtve  with  the 
•state  In  the  lots,  and  hence  that  It  was  not 
to  be  restricted  merely  to  the  IICb  of  the  dam, 
but  that  tbe  grantee  ai^  his  successors  In 
tide  should  have  the  right  to  malntein  the 
dam,  and  for  that  purpose  to  enter  upon  the 
land  of  the  grantor  to  repair  or  rebnlld  It 
when  necessary.  Huntington  Asbo-,  98  N, 
T.  804,  was  a  case  similar.  In  this  respect;  to 
the  present  TbaX  was  a  esse,  not  of  a  strict 
easement,  hut  of  a  praflt  k  prendre,  ttie  pond 
on  which  the  Ice  prtvOege  was  to  be  ezer- 
dsed  not  belonging  to  tite  owner  of  the  privi- 
lege. It  was  held  tiiat,  though  the  owners 
of  the  iHiud  were  not  bound  to  maMtaln 
the  dam,  they  vrere  not  autborlaed  to  destroy 
It,  or  ^«vMit  Ito  r^alr,  and  that  the  grant 
of  the  privily  carried  with  It,  and  gave  to 
the  owner  of  the  esteto  to  wbl<!h  tbe  privilege 
was  appurtenant,  the  right  to  repair  and  re- 
build tbe  dam.  We  do  not  think  that  the 
change  In  the  loeatlmi  of  the  dam,  so  long  as 
tiie  area  flowed  by  the  new  dam  la  no  great- 
er than  tbat  flowed  by  the  old.  Is  a  fact  of 
whidi  the  respmdente  can  avail  tlmnsdves 
as  a  defmse.  .  In  the  absence  of  any  Inju- 
rious consequences  to  the  respondents  result- 
ing from  tbe  change,  the  change,  so  far  as 
they  are  concerned,  Is  Immaterial,  and  does 
not  have  the  effect  to  destroy  or  exttngnlsb 
the  easement  In  Rldd  v.  LaM,  16  Cal.  161, 
it  was  held  that  one  mtltied  to  divert  a  given 
quantity  of  water  of  a  stream  had  the  right 
to  change  the  point  of  diversion  at  pleasure. 
If  the  righte  of  others  were  not  Injuriously  af- 
fected by  the  change.  The  court,  after  cit- 
ing authorities,  remarks:  "These  authorities 
show  condnslvely  that  In  all  cases  the  effect 
of  the  change  on  the  righte  of  others  Is  the 
controlling  consideration,  and  that.  In  the  ab- 
sence of  lojurfons  consequences  to  others, 
any  change  which  the  party  chooses  to  make 
Is  legal  and  proper."  In  Cary  t.  Daniels,  8 
Mete.  (Mass.)  466,  In  which  the  parties  de- 
rived title  to  their  respective  mills  by  con- 
veyances from  tenants  In  common.  It  was 
held  that  the  defendant  was  entitled  to  re- 
move his  dam  to  a  point  lower  down  the 
stream,  If  thereby  he  made  only  the  same  ap- 
propriation of  the  stream  made  by  bis  dam 
and  mill  as  they  stood  before.  In  Barber  v. 
Nye,  65  N.  T.  211,  there  was  a  grant  of  a 
privilege  to  build  a  dam  on  the  land  of  the 
grantor  "at  any  place  within  forty  rods  of 
the  great  falls  on  said  creek."  The  dam  so 
constructed  by  the  grantees  was  removed, 
and  a  new  one  constructed  by  the  defendant,, 
who  had  succeeded  to  the  title  of  tiie  gran- 
tees, on  bis  own  land,  about  SO  rods  below 
the  orlgln'al  dam.  There  being  no  Increased 
flow  of  water  on  tbe  complalnanfs  land  by 
the  new  dam,  It  was  held  tbat  the  defendant 
bad  the  right  to  make  the  change.  See,  also, 
Gould,  Waters  (2d  Ed.)  §  344.  w^ere  It  is  laid 
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dowa  tbat  the  owner  of  an  eaaement  may,  at 
his  pleasure,  make  alterations  or  improre- 
menta,  or  Increase  the  capacity  of  macblnery 
wblcb  la  propelled  by  tbe  water.  If  tbe  bar- 
den  upon  tbe  Berrient  estate  is  not  Increased. 
So  It  Is  Dot  necesEury  that  tbe  dam  should 
bare  been  maintained  for  the  whole  period 
upon  tbe  same  spot,  if  tbe  lines  of  the  actual 
enjoyment  of  the  easement  are  not  changed. 
If,  In  tbe  erection  and  maintenance  of  the 
new  dam,  tbe  complainant's  predecessors  In 
title  and  be  have  Infringed  the  rights  of  oth- 
ers, Buch  Infringement  does  not  concern  the 
respondents. 

Tbe  respondents  insist  tbat  an  Injunction 
ought  not  to  be  granted,  because,  as  they  al- 
lege, tbe  water  Is  unfit  for  Ice-maklng  pur- 
poses. They  allege  tbat  tbe  brook  which 
flows  Into  the  pond  recelTes  the  drainage  of 
a  territory  2^  to  3  miles  In  length,  passing 
through  a  swamp  and  through  meadows  and 
pastures  where  animals  pollute  It,  and  that 
flith  from  barns,  hen  yards,  pigpens,  and  the 
wash  of  streets  flows  Into  It;  tbat  there  Is 
a  pond  higher  up  on  the  stream,  which  is 
turned  Into  this  pond,  and  that  it  receives  tbe 
silt  and  sediment  accumulated  In  the  higher 
pond,  which  the  pipes  In  the  new  dam  are 
Inadequate  to  properly  drain,  so  that  there 
Is  a  constantly  Increasing  sediment,  which 
must  pollute  the  water.  If  It  be  conceded 
that  these  contentions  are  correct,  we  do  not 
think  that  they  furnish  a  defense.  This 
question  was  considered  by  the  court  In  Rich- 
mond Mfg.  Ck>.  V.  Atlantic  De  Lalne  Co.,  10 
R.  I.  106,  and  It  waa  there  held  that,  though 
the  refuse  from  certain  stables,  drains,  priv- 
ies, and  tanneries  bad  been  emptied  Into  tbe 
liver  between  the  mills  of  the  plaintiff  and 
the  respondent,  it  was  no  excuse  for  the  pol- 
lution of  the  stream  by  the  respondent  And 
see,  also,  Gould,  Waters  (2d  Ed.)  |  222.  as  fol- 
lows: "The  fact,  however,  that  the  stream 
Is  fouled  by  others,  even  by  a  large  number 
of  persons.  Is  not  a  defense  to  a  snlt  to  re- 
strain the  fouling  by  one;  and  If,  at  the 
time  when  the  defendant  began  to  pollute, 
the  stream  was  already  so  much  fouled  by 
others  as  to  be  unfit  for  plalntlfTs  use,  the  ac- 
tion would  still  be  maintainable."  Nor  do 
we  see  that  tbe  fact  claimed  by  tbe  re- 
spondents to  be  established  by  the  evidence, 
that  the  water  has  been  polluted  by  the  neg- 
lect of  a  former  tenant  of  the  complainant  to 
promptly  remove  manure  from  the  premises 
adjacent  to  the  Ice  bouse,  whereby  It  was 
suffered  to  accumulate,  and  the  rain  water 
falling  upon  it  to  run  Into  the  pond,  con- 
stitutes a  defense.  The  evidence  does  not 
show  tbat  the  accumulation  of  manure  was 
with  tbe  complainant's  knowledge  or  permis- 
sion, and.  even  If  It  were,  It  wonld  not  avail 
the  respondents.  In  Silver  Spring  Bleaching 
&  Dyeing  Co.  v.  Wanskuck  Co.;  13  R.  I. 
811,  It  was  held  that  tbe  pollution  of  tbe 
stream  hy  tbe  complalDant  was  entirely  a 


matter  between  blm  and  the  owners  below, 
unless  the  pollution  made  the  river  Injurious 
to  public  health,  or  otherwise  became  an  In- 
jury to  public  rights.  In  which  event  it  was 
for  the  i»<oper  <^cers  of  the  government  to 
intervene.  An  examination  of  the  testimony 
leads  us  to  the  conclusion  tbat  tbe  evidence  of 
pollution  of  the  water  of  the  pond  by  both 
respondents  la  anfflclent  to  warrant  tbe 
granting  of  an  InJmictlMi. 


In  re  CONSTITUTIONAL  AMBNDMBNT- 
(Supreme  Court  of  Rhode  Island.    Oct  12> 
1898.) 

COXSTITDTIOX— AMSNDNENT— SOSHISBIOM  TO 
ElEOTORS — NOTICB. 

The  warrant  of  town  and  city  el»ks,  call- 
ing and  warning  meetings  of  electors  to  vote 
I  on  a  proposed  constitutional  amendment, 
which  contains  a  notice  that  "a  propoeition 
of  amendment  to  the  constitution  [describinK 
it]  will  be  submitted  to  the  electors  for  their 
approval  or  rejection*  pursuant  to  the  provi- 
sion  of  Pub.  Laws  K,  L.  c  G79,  paraed  Jnne 
15,  A.  1>.  1888,"  being  In  the  language  ol  sec- 
tion 8  of  said  etkapter,  is  suflSdent,  without 
setting  out  the  pmpowd  amendmoit. 

To  His  Honor,  William  Gregory,  Lieutenant 
Governor  of  the  State  of  Rhode  Island  and 
Providence  Plantations,  Acting  Governor: 
In  reply  to  the  question  submitted  by  your 
communication  of  the  Uth  InsL,  permit  us  to 
say  that  our  opinion  Is  that  It  will  not  be 
necessary  for  t^e  town  and  city  clerics  to  In- 
sert In  their  warrants  calling  and  warning 
meetings  of  the  electors  to  be  held  on  No- 
vember 8th  nes:t,  to  vote  on  a  proposition  of 
amendment  to  tbe  constitution,  tbe  whole  of 
said  proposition  of  amendment,  but  merely 
a  notice  to  the  cfTect  that  "a  proposiUon  of 
amendment  to  the  constitution  of  the  state, 
entitled  "The  Revised  Constitution  of  the  State 
of  Rhode  Island  and  Providence  Plantations,' 
passed  by  the  general  assembly  at  ita  Janu- 
j  ary  session,  A.  D.  1898,  publlahed  and  read 
I  to  tbe  electors  at  their  annual  town,  ward 
and  district  meetings  In  April.  A.  D.  1898. 
and  approved  by  the  general  assembly  on 
June  16th,  A.  D.  1898,  will  be  submitted  to 
the  electors  for  their  approval  or  rejection, 
pursuant  to  the  provisions  of  Pub.  Laws  R. 
I.  c.  679,  passed  June  16,  A.  D.  1898."  Sucli 
a  notice  pursues  the  language  ot  section  3 
of  aald  chapter,  providing  for  the  submis- 
sion of  tbe  proposition  of  amendment  to  the 
electors,  and  Is,  In  onr  opinion,  clearly  suffl- 
cient. 

Owing  to  tbe  absence  of  Mr.  Justice  STI- 
NESS  from  the  state,  we  have  been  unaNe  to 
confer  with  him. 
[Signed]   CHARLES  MATTESON,  C  J. 

PARDON  B.  TILLINGHAST,  J. 
GEO.  A.  WILBUR,  J. 
HORATIO  ROGERS,  J. 
WM.  W.  DOUGLAS,  J. 
BBMJ.  U.  BOSWOBTH,  J. 
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HOPKINS  T.  DBOWND. 
iSvvnmt  Omrt  of  Rhode  Uand.   Oct.  22, 
188a) 

SUllDn    Ot    TiTLI— BLIHBNT8— 'KaUOE— QOBB- 
TlOX  rOK  JOKT— Btidbsoi— DufAoas. 

1.  To  entitle  plaintiff  to  recover  for  Blander 
of  title,  he  must  prove  the  uttering  of  the 
Blanderons  words,  that  they  were  false  and 
malicious,  and  that  spedal  damage  was  sus- 
tained therebj. 

2.  FlaintifTa  hnaband,  who  had  rented  and 
kept  an  hotel  for  twenty  years,  having  died, 
she  rented  it  from  the  owner  for  the  term  of 
one  year,  according  to  her  testimony.  The 
owner  claimed  it  was  only  by  the  month;  that 
she  hired  it  by  the  year,  but  paid  rent  month- 
ly. He  first  gave  her  notice  to  quit,  based 
on  the  theory  of  a  monthly  tenancy,  and  after- 
wards gare  a  second  notice,  based  on  the  the- 
ory of  a  yearly  tenancy.  Held,  that  the  evi- 
dence justified  a  finding  that  It  was  a  yearly 
tenancy. 

3.  In  an  action  for  Blander  of  title,  express 
malice  need  not  be  proved. 

4.  Whether  a  statement  of  the  lessor  of  an 
hotel,  which  was  leased  for  one  year,  that  the 
lease  was  tor  only  one  month,  made  to  a  pros- 
spective  purchaser  of  the  lease  and  good  will 
of  the  leflsee,  was  malicioos,  is  for  the  jnry. 

5.  An  hotel  keeper  who  had  a  year's  tease 
being  about  to  sell  her  lease  and  good  will,  the 
owner  of  the  property  told  several  prospective 
purchasers  that  the  lease  was  for  only  a 
month,  and  that  unless  ttiey  purchased  the 
lease  for  a  sum  much  ieaa  than  they  had  of- 
fered, and  used  the  balance  to  fix  up  the  ^op- 
erty,  he  would  not  give  them  a  renewal.  uHd, 
that  the  evidence  sustained  a  finding  that  the 
statements  were  malidons. 

6.  A  lessor  of  an  hotel,  by  false  representa* 
tions  as  to  the  term  of  the  lease,  prevented  the 
lessee  from  Belling  the  lease  and  J;ood  will,  for 
which  she  had  been  offered  $3,700,  and  also 
caused  the  business  to  fall  oS.  iBdd,  that  $5,- 
000  damages  for  slander  of  title  was  not  ex- 
cessive. 

7.  Eixemplary  damasea  may  be  awarded  tar 

slander  of  title. 

Action  hj  Mary  A.  Hopkins  against  Chris- 
topher R,  Drowne.  Verdict  for  plaintiff,  and 
defendant  petitions  for  new  trial.  Denied. 

Brennan  &  Holland,  for  complainant 
Cooke  &  Angell,  Edwards  &  Angell,  and  Al< 
bert  Gerald,  for  defendant 

TILLINGHAST,  J.  This  Is  trespass  on  the 
case  for  slander  of  title.  At  the  trial  of  the 
case  In  the  common  pleas  division,  the  plain- 
tiff recovered  a  verdict  in  the  sum  of  $5,000; 
and  the  case  is  now  before  vs  on  the  defend- 
ant's petition  for  a  new  trial,  on  the  grounds 
that  the  verdict  is  against  the  evidence,  and 
that  the  damages  are  excessive. 

The  declaration  charges.  In  the  first  count 
thereof,  that  defendant  falsely  and  malicious- 
ly spoke  and  uttered  the  following  false,  scan- 
(ialoos,  and  defamatory  words  of  and  con- 
cerning the  business  of  the  plaintiff,  to  one 
George  W.  Rose,  and  to  divers  other  persons 
who  were  seeking  to  purchase  the  property  In 
question,  via.:  "She  (meaning  the  plaintiff) 
is  not  a  yearly  tenant  of  the  Central  Hotel 
(meaning  the  hotel  aforesaid),  but  la  only  a 
monthly  tenant  and  there  Is  no  need  of  deal- 
ing with  Mn.  Hopkins  (meaning  dealing  for 


the  purchase  of  the  hoteQ,  but  only  with  me," 
etc.  The  declaration  contains  four  other 
counts,  each  of  which  alleges  the  speaking  of 
the  same  words  to  various  other  persons  who 
are  named  therein.  The  facta  in  the  case 
may  be  summarized  as  follows:  The  defend- 
ant vlth  others.  Is  the  owner  of  the  premises 
situated  at  No.  9  Canal  street  In  the  city  of 
Providence,  and  known  as  the  "Central  Ho- 
teL"  For  a  long  period  of  Ume  prior  to  bis 
death  (abont  82  years),  Benjamin  S.  Hopkins, 
plalntUTs  husband,  in  company  with  differ- 
ent persons  from  time  to  time,  had  been  the 
leasee  and  proprietor  of  said  hotel.  On  the 
12th  day  of  June.  1894,  the  plaintiff  came  In- 
to possession  of  the  premises  from  Hopkins 
&  Chase,  and  immediately  hired  the  same 
from  the  defendant  for  the  period  of  one  year, 
as  she  testifies,  at  an  annual  rental  of  $2,800, 
payable  In  monthly  Installments  of  $233.33, 
and  was  In  posseoBion  at  the  time  of  the  trial 
of  this  case  to  the  Jury.  After  the  death  of 
her  husband,  which  occurred  in  Jnly,  18—, 
the  plaintiff  desired  to  dispose  of  the  lease  of 
the  hotel  and  Its  fumlshments,  together  with 
the  good  will  of  the  place;  and,  npon  mak- 
ing this  fact  known  to  the  public,  she  had  a 
number  of  responsible  applicants,  who  offer- 
ed to  take  her  title  if  she  was  a  yeariy  ten- 
ant and  pay  her  therefor  the  sum  of  $3,700. 
Upon  inqnlring  of  the  defendant  however,  by 
the  would-be  purchasers,  as  to  the  plaintiff's 
tenancy,  he  told  them  that  she  was  only  a 
monthly  tenant  also  that  she  had  broken  her 
lease,  and  that  all  dealings  with  her  for  the 
possession  of  the  hotel  would  be  fruitless, 
and  that  they  mnst  deal  only  with  him. 
Thereupon  the  intended  purchasers  refused 
to  proceed  further,  and  the  proposed  sale 
could  not  be  effected.  The  defendant's  testi- 
mony as  to  the  terms  of  the  letting  Is  vacUlat- 
Ing  and  unsatisfactory.  He  first  says  It  was 
a  letting  by  the  month;  second,  that  she  paid 
the  rent  monthly,  but  hired  the  premises  by 
the  year;  and,  third,  that  in  his  Judgmrat 
and  belief,  she  was  hiring  by  the  month.  It 
appears,  also,  that  the  defendant  first  gave 
the  plaintiff  a  notice  to  quit  b&^ed  upon  the 
theory  that  she  was  In  under  a  monthly  ten- 
ancy, and  then,  after  consulting  his  attorney, 
that  he  gave  her  a  second  notice  to  quit,  bas- 
ed npon  the  theory  that  It  was  a  yearly  ten- 
ancy. 

In  order  for  the  plaintiff  to  recover  In  this 
action,  she  mnst  prove — First,  the  uttering 
and  publishing  of  the  slanderous  words  afore- 
said; second,  that  they  were  false;  third, 
that  they  were  malicious;  and.  fourth,  that 
she  sustained  special  damage  thereby. 

As  to  the  fact  that  the  defendant  uttered 
and  published  said  words,  there  is  abundance 
of  testimony  on  the  part  of  the  plaintiff,  and 
practically  no  denial  thereof  on  the  part  of 
the  defendant  Were  they  false?  There  Is 
positive  evidence  that  they  were,  and  the  cir- 
cumstances connected  with  the  long  term  of 
years  during  which  the  premises  had  been 
occupied  by  plaintiff's  husband  and  herself 
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corroborate  salil  evidence.  Tbe  probabilltiet 
also  may  well  bare  strengthened  the  plaln- 
tiCTs  testimony  In  the  minds  of  the  jury;  for 
It  mltrht  well  be  argued  that  It  Is  Improbable 
that  a  prudent  hot^  keeper  would  place  her- 
self at  the  mercy  of  her  landlord,  by  enabling 
the  latter  to  dispossess  her  on  15  days*  notice. 
It  Is  true  there  Is  some  testimony  to  the  ef- 
fect that  It  was  a  monthly  tenancy;  bnt,  in 
view  of  the  Inconsistencies  connected  there- 
with  above  referred  to,  it  certainly  cannot  be 
said  that  the  jury  were  not  warranted  In  find- 
ing that  the  preponderance  of  the  evidence 
upon  this  issue  was  with  the  plalntlfC. 

Were  said  statements  malldoaB?  That 
malice  is  the  gist  of  the  action  no  one  will 
deny;  not  malice  In  its  worst  sense,  bnt  such 
malice  as  consists  of  an  intent  to  deceive  or 
injure;  and.  In  order  to  constitute  it  there 
must  be  a  false  statement,  it  mnst  be  made 
with  full  linowledge  of  Its  falsity,  and  for  the 
purpose  of  injuring  the  plaintiff.  How  Is 
this  to  be  proved?  Counsel  for  defendant 
strenuously  argues  that  It  must  be  proved  as 
a  substantive  fact,  by  which  he  means,  as 
we  understand  bis  argument,  that  there  mnst 
be  proof  of  express  malice  outside  of  and  in 
addition  to  such  as  may  be  legitimately  in- 
ferred from  the  language  and  condnct  of  the 
defendant  We  do  not  so  read  the  cases  dt* 
ed  by  him  in  support  of  this  argument  nor  do 
we  understand  such  to  be  the  requirement  of 
law.  It  is  true  that  malice  must  be  proved 
as  a  substantive  fact  for  without  it  no  case 
Is  made  out  But  that  it  Is  necessary  to  prove 
it  as  an  independent  fact  we  do  not  agree. 
Malice  Is  a  purpose  existing  only  in  the  mind, 
and  Is  not  ordinarily  susceptible  of  proof  as 
an  Independeot  fact.  It  is  that  feeling  of  per- 
sonal hostility  or  lU-wIU  towards  another 
which  only  manifests  Itself  In  language  or 
conduct  and  hence  Is  best  shown  by  the  char- 
acter of  the  language  or  conduct  In  other 
words,  it  naturally  and  legitimately  springs 
out  of  and  is  to  be  inferred  from  such  lan- 
guage or  conduct  as  naturally  tends  to  de- 
ceive, Injure,  and  damage  another,  and  for 
which  there  is,  no  legal  excuse.  Even  in  crim- 
inal cases  it  Is  not  necessary  to  prove  express 
malice,  in  the  sense  aforesaid,  bnt  it  may 
properly  be,  and  almost  always  is,  inferred 
from  the  language  used,  or  the  character  of 
the  act  committed.  And  we  apprehend  the 
decisive  question  concerning  the  point  now 
under  consideration  to  be  whether,  In  a  case 
like  the  one  before  ns,  there  Is  evidence  to 
warrant  the  jury  in  inferring  malice;  and 
where  It  is  made  to  appear  that  the  language 
used  was  knowingly  false,  and  uttered  with 
ac  liitPDt  to  Injure.  It  is  clearly  competent  for 
the  jury  to  Sod  that  it  was  malicious.  Clark 
v.  Mnlyneox.  3  Q.  B.  Dlv.  247.  Slander  of 
title.  In  this  regard,  stHods  upon  the  same 
footlnfc  with  other  actions  for  fslse  represen- 
tathniH.  Malacby  v.  Sop»*r.  Blgi'Iow.*  Torts, 
42.  and  riisf'R  cited  In  note  on  page  A4;  Blge- 
low.  Torts  (Student  Series)  35.  See.  also.  An- 
drew V.  Dfsbler.  45  N.  J.  Law.  ltJ7;  18  Am. 


&  Eng.  Enc.  Iaw,  368.  In  Danf^  v.  People, 
10  N.  Y.  136,  Selden,  J.,  hi  speaking  of  malice, 
says:  'There  is  no  difference  in  the  nature 
or  degree  of  the  malice  intended,  whether  It 
be  called  express  or  Implied,  when  these 
terms  are  used  In  their  most  appropriate 
sense.  If  properly  applied,  they  r^er  only  to 
the  evidence  by  which  the  existence  of  malice 
Is  established.  Both  alike,  the  one  no  less 
than  the  other,  mean  actual  malice, — malice 
shown  by  the  proot  to  have  really  existed." 
Bee,  also,  Townsh.  Sland.  &  L.  (Sd  Ed.)  I  ST, 
and  cases  cited.  In  Odgers,  Lib.  &  Sland. 
*138,  It  Is  said  that  the  law  zclaUng  to  false 
statements  concerning  obb'b  title  to  property, 
or  the  quality  thereof,  belongs  properly  to  the 
law  of  deceit  rather  than  to  the  law  of  defa- 
miatlon.  The  author  also  says  that  "knowl- 
edge of  the  falsity  of  the  statement  will  un- 
doubtedly establish  malice,  as  in  the  ordinary 
action  of  slander."  See,  also.  Id.  *146.  In 
UcDaniel  v.  Baca,  2  Cal.  326,  cited  by  de- 
fendant's counsel,  which  was  an  action  for 
slander  of  title,  the  court  held  that  the  In- 
struction of  the  court  below  to  the  jury  **tbat 
fraud  cannot  be  presumed,  but  must  be  es- 
tablished by  proof,  and  may  be  established  by 
circumstances,  but  not  of  a  light  character; 
the  circumstances  must  be  of  a  most  con- 
clusive natnre,"— was  erroneous  and  well  cal- 
culated to  mislead  the  jury.  Anderson,  J., 
said:  "They  are  nmtrary  to  law,  and  me 
record  Is  contradictory  and  Involved.  Where 
fraud  Is  charged,  express  proof  is  not  requir- 
ed. It  may  be  inferred  from  strong  presump- 
tive clrctHnstances.*'  In  Cardon  v.  McConnell. 
120  N.  C.  461,  27  S.  B.  109,  cited  by  defend- 
nnf s  counsel,  the  court  say:  "It  Is  essential 
to  the  action  that  the  words  be  maliciously 
uttered,  and  with  Intent  to  Injure,  and  the 
burden  of  proving  such  malice,  express  or 
implied,  rests  upon  the  plaintiff.  If  he  can 
show  that  the  utterances  were  not  made  in 
good  faith  to  assert  a  real  claim  of  title,  or 
facts  and  circumstances  that  warrant  such  an 
Inference,  then  malice  may  be  fairly  Implied." 
In  Harrison  v.  Howe,  109  Mich.  476,  67  N. 
W.  527,  cited  by  defendant's  counsel,  the 
court  held  that  the  question  whether  there 
was  malice  In  fact  was  for  the  Jury,  under 
the  circumstances  of  the  ease.  To  the  same 
effect  Is  Bacon  v.  Railroad  Co.,  66  Mich.  173, 
33  N.  W.  181;  1  Add.  Torts  (Wood's  6th  Ed.) 
marg.  p.  260;  Van  Tuyl  v.  RIner.  3  IlL  App. 
556;  'John  W.  Lovell  Co.  v.  Houghton,  54  N. 
T.  Super.  Ct  60, 

Of  course,  we  fully  agree  with  defendant's 
contention  that  the  mere  fact  that  a  person 
asserts  a  claim  to  the  property,  which  is  un- 
founded, does  not  warrant  a  presumption  of 
malice.  It  Is  clearly  not  actionable  for  a  man 
to  assert  his  own  rights  at  any  time;  and. 
even  where  the  defendant  foils  to  prove  such 
right,  still  If,  at  the  time  he  spoke,  he- honest- 
ly supposed  such  right  to  exist  no  action  lies. 
Hence,  whenever  a  man  claims  a  right  or  title 
In  himself  In  possession  or  remainder.  It  Is 
not  enough  tor  tbe  itlalntiff  to  proT«  that  he 
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has  «o  wach  right;  he  mnat  also  show  th&t 
the  defendaDt  could  not  honestly  have  be- 
llered  In  the  exlstmce  of  the  right  he  da  lin- 
ed, or,  at  least,  that  be  had  no  reasonable  or 
probable  cause  of  believing  so.  If  there  ap- 
pear no  reasonable  or  probable  cause  for  the 
claim  of  title,  BtlU  the  Jury  are  not  bound  to 
find  malice,  but^ey  may  If  they  are  satis- 
fled  It  ezlirtv^ewdl.  Defam.  20Q;  Oooley. 
TOTts  (ad  Wt)  200.  In  the  case  before  na  It 
was  tor  the  Jury  to  say  whether  the  defend- 
ant, who  was  the  lessor,  and  may  therefore 
be  gemmed  to  know  the  terms  of  the  letting, 
both  as  to  the  amonnt  of  rent  to  be  paid  and 
also  as  to  the  term  for  whldi  plaintlfr  hired 
the  premises,  was  not  stating  that  which  he 
knew  to  be  false  when  be  told  the  would-be 
pnrduuers  oC  ^JdntUTi  Intereet  that  she  was 
only  a  mtmUiIy  tenant,  and  that  therefore  all 
dealings  regardloff  tto  lease  most  be  had  with 
him.  In  this  connection  It  was  competent 
tor  the  Jury  to  find  a  motlre  for  the  state- 
ments of  defendant  as  to  tlie  ownership  in 
question,  from  the  fact  that,  according  to  the 
testimony  of  eereral  wttnessea,  he  was  very 
anxkHU  to  get  the  niMiey,  or  a  laige  part 
thereof,  which  It  waa  pK^med  to  pay  the 
plaintiff,  for  the  purpose  of  Improrlng  the 
premisea. 

Joae^  H.  IKLonghUn  testlfled  u  follows: 
**Q.  Did  yon  ten  Ur.  Drowne  what  yon  oCter- 
ed  tills  woman  fOr  the  place?  A.  Yes,  sir. 
Q.  What  did  he  say?  A.  WeU,  he  said  that 
he  did  not  want  hor  to  get  such  a  bonus  as 
that;  that  he  would  rather  have  the  money 
laid  ont  on  the  hot^,  to  Improve  the  proper- 
ty. Q.  What  else  did  be  say?  A.  He  said 
that  he  considered  the  lease  broken.  Q.  And 
that  she  waa  what?  A.  Only  a  monthly  ten- 
ant. Q.  WeU,  give  the  Jury  the  whtde  of  the 
conversation  Uiat  yon  had  with  Mr.  Drowne. 
A.  I  told  Mr.  Drowne  that  I  was  ready  to 
pi^  Mrs.  Hopkins  her  price.  It  seems  that 
she  told  me  that  she  offered  the  place  for  fS,- 
000,  bat  ttiere  were  so  many  after  It  to  buy 
it  that  she  thought  she  ought  to  get  ¥500  more. 
He  said  that  I  wanted  to  buy  It  before  she 
got*hIgher.  bat  he  said  tliat  he  would  Ax  tliat 
for  me;  I  need  not  wmry  aboot  that,  that  I 
would  not  have  to  pay  her  what  she  asked. 
It  was  his  proposttkm  that  she  need  not  get 
snch  a  bcmns;  that  he  wanted  somebody  to 
go  tn  there  that  would  not  have  to  pay  her  all 
they  could,  bnt  could  lay  some  out  on  the 
hotel,  and  Imivove  the  ivoperty.  On  my  aec- 
imd  vWt.  I  said  that  she  maintained  that  she 
had  a  l«ue,  a  yearly  lease,  and  he  said  he 
considered  the  tease  brokoL  I  asked  him  i( 
It  was  a  yearly  leaae;  that  I  would  go  and 
pay  Mrs.  Bap)dtm,  and  take  possession,  and 
take  my  chance  <u  flie  second  year.  He 
s^d  that  would  neva  do,  that  he  would  not 
accept  me.  Q.  Were  you  prepared  to  take  it 
with  her  title?  A.  Tes.  sir.  Q.  And  pay  the 
$3.700T  A.  Yes,  sir.  Q.  And  take  your  own 
chances  for  the  next  year?  A.  Yes,  sir.  Q. 
At  the  termination  of  her  year?  A.  Yes,  sir." 
<iwg9  W.  Base  testlfled  to  a  cMiversatltm 


with  defendant  tn  which,  among  other  things, 
Oie  following  was  said:  "He  says,  'Look 
here,  what  are  yon  going  to  give  her  for  that 
placer  I  said,  '?3,T00.'  'Wdl,*  he  says,  'that 
la  quite  a  bonus,  Isn't  it?'  I  says,  *I  don't 
know;  I  thought,  if  It  was  worth  ^,000,  It 
waa  worth  (TOO  more.*  I  says  I  didn't  mind 
that,  she  being  a  widow.  1  have  been  ac- 
quainted with  Mr.  Hopkins  so  long,  and  ahe 
is  acquainted  with  a  lot  of  people  down  to 
Block  Island,  and  she  said  she  would  help  me 
all  she  could.*  He  says,  'Now,  then,  wouldn't 
you  rather  get  that  place  for  ¥2,000  than  for 
18,700?  I  says:  TTbere  is  no  way  I  can  get 
it  Why,  she  told  me  that  It  was  the  least 
she  could  give  It  up  for;  three  or  four  stood 
ready  to  take  it  If  I  did  not.*  'Well,'  he  says. 
It  is  going  to  cost  you  something  to  fix  It  up.* 
I  says:  'Yes,  air;  I  thought  it  would  cost  me 
about  $600  to  get  It  running  as  I  wanted  it 
fixed  up.'  He  says:  ^ow,  then.  If  you  say 
$2,000,  yon  can  take  the  place,  and  fix  19 
the  cdlar  door;  that  wants  fixing  up;  and 
the  cdlar  wants  a  new  floor;  and  yon  can 
fix  the  place  up.*  I  aays.  'She  won*t  let  me 
have  It  any  less,  as  far  as  that  goes.*  Well, 
then  I  commenced  to  see  what  he  was  up  to. 
He  said  she  was  only  a  monthly  tenant,  and 
be  could  have  her  out  any  time  he  wished, 
and  I  conld  have  that  much  more  money  to 
fix  up  the  place  with.  I  said  I  would  not 
want  to  do  anything  like  that;  it  would  hurt 
me;  that  she  bad  got  a  good  many  friends, 
and  I  us^  to  work  for  her  husband  when  I 
was  a  youngster  there,  and  I  wouldn't  do  any- 
thing like  that;  and  another  thing,  my  peo- 
ple belonged  to  the  church,  and  I  didn't  think 
I  would  do  anything  to  hurt  Mrs.  Hopkins. 
He  says,  1  will  tell  yon;  I  am  going  to  let 
Beed  have  It*  I  says,  'Now,  you  being  a 
church  member,  that  don't  look  right,  Mr. 
Drowne,  to  let  Mr.  Beed  have  it'  He  says, 
*I  understand  you  gave  np  the  mn;  yon 
dropped  out'  *I  never  told  you  anything  of 
the  kind,  did  ir  says  I.  He  says,  'No,  hot 
Mr.  Beed  told  me.*  I  says.  1  dldn*t  tell  you.* 
'Wen,*  be  aays,  1  am  going  to  tet  Beed  have 
If— Jost  like  that  .Q.  Did  he  say  anything 
about  dealing  with  himself,  Mr.  Drowne,  and 
not  with  Mrs.  Hoi»klnB}  A.  Yea,  sir;  he  told 
me  It  would  be  of  no  use  for  me  to  get  It  of 
her,  fw  be  would  put  me  r^ht  ont  within  a 
month's  time.  He  said,  *If  you  would  lay 
your  money  ont  there,  yon  oonld  Improve  the 
property,*  and.  If  I  paid  her  so  much,  I  could 
not  have  It;  and  he  said,  If  I  got  it  of  him, 
I  conM  have  a  ten-years  bnse."  Upon  a  care- 
ful consideration  of  all  the  testimony  In  the 
case,  we  are  unable  to  say  that  the  Jury 
were  not  warranted  In  flndli^  that  the  de- 
fendanlfi  statement  as  to  ^Intiff's  title  In 
the  premises  was  knowlni^  false  and  mall- 
elons. 

We  do  not  ttiink  the  damages  are  so  dearly 
excessive  as  to  warrant  the  Interference  of  the 
court.  Several  responsible  witnesses  testified 
that  they  were  ready  and  willing  to  give  $8,- 
700  for  plaintiff's  Interest  in  the  premises,  ht 
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eluding  the  furniture,  fix  tores,  apd  good  will; 
and  the  evidence  Ahovs  thai,  so  tar  aa  the 
furniture  and  flxtares  were  concerned,  they 
were  of  IltUe  ralne  otw  and  above  the  mort- 
gage tha«on;  M  that  It  ta  evident  that  tte 
listen  wne  practical^  made  tor  the  plalnttfTB 
unexpired  term  aa  leeaee  of  the  hotd,  togetlur 
with  the  good  will  of  the  plaoa^  OSiere  Is  a^ 
so  evidence  that  aftw  the  statunents  made 
by  the  defendant,  a«  aforesaid,  and  after  It 
became  known  that  a  llcenBe  for  the  lale  of 
intoxicating  Uquor  at  lald  place  bad  been  ap- 
plied  for  by  Mr.  Beed,  who  had  obtained  Uie 
refusal  of  the  iffemlaea  from  the  defendant, 
plain  tlffa  buBlnesB,  wblcdi  waa  that  of  keep* 
Ing  a  temperance  hotel,  aa  her  husband  had 
always  done,  rapidly  fdl  off,  her  coBtometa 
getting  the  Iminesslon  that  she  bad  given  iq) 
tJie  place.  In  addition  to  the  actual  damages 
Bostalned  by  the  plaintlfl.  It  was  dlscretlcmarr 
with  the  jury  to  also  award  pnnlUve  or  ex- 
emidary  damages  (Kenyon  v.  Cameron,  17  S. 
I.  122,  20  Atl.  238;  Vogel  v.  McAnlUfe,  IS  B. 
I.  791,  81  Aa  1),  which  Oiey  evidently  did  In 
this  case.  Petition  for  new  trial  denied,  and 
case  remitted  to  the  oomnum  pleas  division, 
with  direction  to  enter  Judgment  on  the  ver- 
diet 


BHODB  ISLAND  HOSPITAL  TBUST  GO. 
V.  ABMINOTON  et  al.,  Ahbh- 
on  of  Taxes. 

<Sapreine  Court  of  Bbode  Island.    Oct  27, 

1898.) 

TAXATI03I— GXKUPTIOlt  OF  UNITED  StATSB  BOKDS 

— Pkbmiums. 
Under  Act  Cone.  Jnly  14,  1870.  c.  25fl 
(le  Stat  272).  providinjr  for  the  Issue  of  Unit- 
ed States  bonds,  "all  of  which  Beveral  clasBea 
of  bonds  and  the  interest  thereon  shall  be  ex- 
empt from  the  payment  of  all  taxes  and  dues 
of  the  United  States,  as  well  as  from  taxation 
in  any  form  by  or  under  state,  municipal  or 
local  authority,*'  and  Gen.  Laws,  c  44,  {  2, 
exempting  from  taxation  "the  bonds  and  other 
securities  issued  and  exempted  from  taxation 
by  the  goTernment  of  the  United  States,"  the 
exemption  covers  "bonds"  and  every  inddent 
thereto,  inelndlag  premloms  above  par  which 
•ach  bonds  command  in  the  market  ' 

Petition  by  the  Rhode  Island  Hospital  Trust 
Company,  administrator,  against  Arthur  H. 
ArmlDgton  and  others,  assessors  of  taxes. 
Heard  on  an  agreed  statement  of  facts.  Judg- 
ment for  the  plaintiff. 

James,  Wm.  R.  &  Theodore  F.  TiUlnghast 
for  plalntltr.  Francis  Colwell  and  Albert  A. 
Baker,  for  def endanta. 

TILLIXGHAST.  J.  This  Is  a  petition,  un- 
der Gen.  lAWS  B.  I.  c.  46,  S  IS,  for  relief  from 
an  alleged  Illegal  assessmrat  of  a  tax,  and  is 
before  ua  on  the  following  agreed  statement 
of  facta:  '*It  Is  agreed  between  the  parties 
that  the  following  are  the  facta  upon  which 
this  case  Is  baaed:  (1)  The  plalntiCF  seeks 
to  recover  from  the  city  of  Providence  three 
hundred  seventy-nine  and  •/!»•  dollars,  part 


of  six  hundred  and  sixty  dollars  paid  October 
17,  1890,  by  the  platntliE,  und«  protest  on 
account  of  taxes  assessed  by  the  defendants, 
aa  tax  assessors  of  said  dty,  against  It  as 
admlnlstracor  c.  t  a.  of  Oharies  K.  Newoomb, 
for  the  year  1806.  That  aald  snm  of 
three  hundred  seventy-nine  and  '/t**  dollars 
was  asaessed  against  the  plaintiff  upon  the 
eaah  ma^t  value  placed  by  the  d^endants 
upon  the  booda  of  the  United  States  (four 
per  cent  onisols  of  1907,  so  calletU  lasned  nn^ 
dn  the  act  of  congrev  of  July  14.  1870,  and 
the  amendment  thereof  January  20,  1871. 
over  and  above  the  par  raloe  thereof,  and 
aver  and  above  any  amount  in  addition  to 
aald  par  value  received  by  the  govomnent 
as  premiums  for  said  bonds  upon  their  orig- 
inal Issue.  If  all  premiums  and  aU  Uie  cash 
market  value  of  aald  bonda  above  par  are  ex- 
empted from  taxation.  Judgment  Is  to  be  giv- 
en for  the  plalntUf.  If  any  part  oC  the  cash 
market  value  of  aald  bcmda  above  par  La  prop- 
erly assessable,  then  Judgment  is  to  be  given 
for  the  defendants." 

The  statute  tmder  which  the  bcmda  In  ques- 
tion were  Issued,— Act  July  14,  1870^  e.  SSB 
(16  Stat  272),— after  provldhv  for  the  lasue 
of  several  classes  €t  bcmda,  contains  the  f61- 
lowlng:  "AU  of  which  said  aeveral  tdaaaes 
of  bonda  and  tbe  iatereat  tibereon  shall  be  ex- 
empt from  the  payment  of  all  taxea  or  duties 
of  the  United  States  as  wtil  as  from  taxation 
In  any  form  fay  or  under  state,  mnnidpal  at 
local  authority."  Gen.  Laws  B.  L  c.  44.  i  2, 
also  expresaly  exempts  from  taxation  "the 
bonds  and  other  aecurltles  Issued  and  exempt- 
ed from  taxation  by  the  government  at  the 
United  States."  The  language  of  these  stat- 
utes Is  plain  and  uoambiguons,  and  leaves  no 
room  for  construction.  The  bonds  being  ex- 
empted from  taxation,  what  la  there  left  to 
tax?  "The  value  thereof  over  and  above  the 
amount  for  which  they  were  laaued,"  say  the 
defendants.  But  of  -what  couseauence  is  the 
value  of  the  bonds.  In  determining  whether 
they  are  taxable?  The  exemption,  is  not 
based  upon  the  value  of  the  bonds,  but  upon 
the  bonds  themsdvea.  And,  this  being  so, 
it  Is  quite  Immaterial  that  tbey  are  vrorth 
more  ttian  tiielr  face  value— that  la,  that  they 
are  above  par— at  any  given  time.  Tha  pre- 
mium for  which  tiie  bonda  might  sell  In  the 
market  Is  only  an  inddent  of  the  bonda,  and 
cannot  exist  apart  therefrom.  It  goes  to 
make  op  the  value  tbweof,  and,  as  said  by 
plaintiff's  counsd.  It  la  well  understood  that 
the  expectatl(m  of  It  la  a  8trongly*lndudng 
motive  for  the  original  purchase  of  aucb 
bonds.  The  case  of  People  v.  Commission- 
ers of  Taxes,  90  X.  Y.  63,  Is  dearly  In  point 
and  meets  with  our  entire  approval.  The 
reasoning  of  Earl,  J.,  who  ddlvwed  the  opin- 
ion in  that  case,  is  so  clear  and  cogent  and 
BO  decisive  of  tbe  question  at  Issiw,  tfaiU  w< 
can  do  no  better  than  quote  from  It 
says:  "There  is  nothing  In  the  statute& 
which  confines  the  exemption  from  taxation 
to  tbe  par  value  iO.  the  bonda,  and  there  Is 
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uothiiig  In  tbe  reason  upon  wUch  such  ex- 
emption la  based  which  should  bo  confine  It 
The  fact  that  the  govemment  bonds  are 
above  par  Is  a  mere  accident  They  may  In 
the  market  be  worth  more  or  less  than  par, 
and  they  may  fluctuate  from  week  to  week 
and  month  to  month;  d^>endlDg  upon  the 
conditions  of  trade,  commerce,  flnancea,  and 
other  matters.  The  fact  that  they  are  above 
par  may  be  dne  to  ttie  plethora  and  cheap- 
ness of  money,  and  not  to  any  actual  In- 
crease In  value  as  compared  with  any  fixed 
standard.  *  *  *  It  Is  the  policy  of  the  law 
that  one  who  Invests  In  government  bonds 
shall  receive  the  principal  and  Interest  of 
tbe  bonds  free  from  any  diminution  from 
taxation,  and  In  that  way  only  can  effect  be 
given  to  the  principle  upon  which  the  exemp- 
tion rests.  When  an  Individual  holds  bia 
bonds  to  maturi^,  he  gets  no  advantage  from 
any  premium  they  may  have  borne  at  any 
time.  He  receives  lUmpIy  the  principal  and 
Interest  dne  upon  the  bonds,  and  from  these 
would  have  to  be  deducted  the  taxes  he  may 
have  been  obliged  to  pay  upon  the  premiums, 
which  might  If  authorized,  consume  a  large 
tiuire,  If  not  all,  of  the  Interest  It  Is  clear, 
therefore,  that  If  the  premiums  upon  such 
bonds,  over  which  the  holder  has  no  control, 
which  he  can  neither  create  nor  destroy,  and 
which  do  not  really  Indicate  any  enhanced 
value  of  the  bonds,  can  be  taxed,  the  p<rilcy  of 
the  law  as  to  the  exemption  of  govemmeDt 
securities  from  taxation  would  be  greatly  vio- 
lated. Tbe  premium  is  not  something  dis- 
tinct from  the  bond,  and  cannot  exist  apart 
from  the  bond.  It  Is  inherent  In  It  and  goes 
with  it.  When  the  confidence  of  the  public 
In  it  Is  destroyed,  that  Is  destroyed.  When 
the  bond  is  transferred,  that  goes  along,  and 
as  the  bond  approaches  maturity  It  vanishes. 
The  premium  Is  part  of  the  entire  value  of 
the  bond,  and  when  that  is  taxed  the  bond  is 
taxed,  or,  what  Is  equally  condemned,  the 
value  or  a  part  of  the  value  of  the  bond  la 
taxed.  A  conception  of  the  premium  upon  a 
bond  as  a  distinct  entity  for  the  purpose  of 
taxation  Is  too  transcendental  and  meta- 
physical for  common  comprehension  and  Judi- 
cial cognizance."  To  the  same  general  effect 
iB  Peoplf}  V.  Commissioners  of  Taxes,  2  Black, 

The  plaintiff  Is  clparly  entitled  to  the  rtilef 
prayed  for,  and,  In  accordance  with  the  agree- 
ment  aforesaid.  Judgment  will  be  rendered 
In  Its  favor  for  the  amount  claimed. 


KELLT  T.  COOK,  City  Treasurer. 

(Snprcme  Court  of  Rhode  Island.    Oct  27, 

1898.) 

MomoiFAi.  CoRpoRATinxs—OrncBRs— Unlawful 
Arrest — Citt'9  Liabilitt. 

1.  A  ci^  is  not  liable  for  an  unlawful  arrest 
and  imprisoomeut  by  its  police  ofHcers,  since 
•ach  officers,  being  appointed  by  the  dty  to 
perfom  a  public  aenrlce,  ara  not  such  agents 


or  servants  as  render  the  city  liable  for  their 
acts. 

2.  In  an  action  against  a  city  for  an  unlaw- 
fnl  arrest  by  Its  police  officers,  It  was  alleged 
that  the  complainant  was  negligently  cared  for 
while  temporarily  confined  in  Its  police  station. 
Htid,  that  inch  negligence  did  not  rmda  the 
dty  liable  rince,  In  caring  for  persons  ondw 
arrest  the  city  diacharged  a  paollc  duty,  fitr 
the  condnct  of  which  it  Is  not  tesponuble. 

Action  by  Ulchad  F.  Kelly,  admhilBtTator 
of  tb»  estate  of  John  H.  Kelly,  against  Sam- 
uel P.  Cook,  dty  treaanror  of  WoonsodECt, 
for  damages  for  an  nnantfaorlzed  arrest  of  hia 

Intestate.   Demurrer  to  declaration  anstalned. 

Walter  L  Ballon,  for  plaintiff.  Erwln  J. 
France,  for  defendant 

TILLINOHAST,  J.  Tbe  declaration  al- 
leges. In  substance,  that  on  the  17th  day  of 
February.  1897.  the  city  of  Woonaocket  by 
Charles  A.  Hoar,  a  police  oBcet  and  servant 
of  aald  city,  without  authority  of  law,  did 
arrest  John  H.  Kelly  (the  plalntUTa  intes- 
tate), and  by  Its  police  officers,  being  slants 
of  aald  city,  did,  without  anthotlty  of  law, 
confine  said  Kelly  and  deprive  him  of  bis 
liberty  for  16  hours  In  the  police  station  In 
said  city,— said  station  being  then  and  there 
under  the  conmd  of  the  city,— and  thereupon, 
upon  the  unlawful  arrest  and  confinement  of 
said  Kelly,  it  became  the  duty  of  sidd  dty 
to  exercise  the  atmoat  diligence  In  tlie  care  of 
said  Kellr.  in  order  that  hia  bodily  health 
might  not  become  Impabred  while  in  said  cus- 
tody; that  while  so  confined  be  beianie  111, 
and  said  city,  wholly  unmindful  of  Its  duty  In 
that  regard,  neglected  to  provide  for  him; 
and  that  ss  a  result  of  said  neglect,  said 
Kelly's  lUneBB  Increased  and  caosed  his  death 
in  said  police  station  on  the  18th  day  of 
February,  1897,  although  he  was  In  the  exer^ 
else  of  due  care.  Wherefore  the  plalntllE,  as 
admtailBtrator  on  the  estate  aald  Kelly, 
brings  thlB  action.  The  defendant  demurs  to 
the  declaration  on  several  grounds,  but  main- 
ly on  the  ground  that  the  city  Is  not  liable 
for  the  negligence,  mlscondugt  or  wrongful 
acts  of  its  police  officers. 

It  Is  coiceded  by  llie  plaintiff  that  police 
officers  appointed  by  a  city  to  perform  a 
public  service  are  not  its  agents  or  servants, 
so  as  to  render  It  responsible  for  thehr  unlaw- 
ful acta  or  negligence  while  In  the  p^orm- 
ance  of  such  service,  but  are  to  be  regarded 
as  public  or  state  officers,  wlUi  such  powers 
and  duties  as  the  state  confers  upon  them, 
and  that  the  doctrine  of  respondeat  superior 
la  not  applicable.  It  Is  also  conceded  that 
said  Chojlea  A.  Hoar  was  not  tiie  servant  of 
said  city  in  any  other  capacity  than  as  one 
of  Its  police  officers.  The  plaintiff  contends, 
however,  tliat  If  the  public  service  be  the 
arrest  and  detention  of  persona,  then  police 
officers  must  have  an  appotaitDient  which  will 
confer  the  power  necessary  to  the  perform- 
ance of  that  service;  otherwise  they  cannot 
be  aald  to  be  public  officers  when  they  make 
an  arrest  Stated  more  concisely,  tha  plaii^ 
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tUTs  claim  la  ttut  the  mere  appointment  of 
BaJd  Hoar  as  a  police  officer  conferred  no 
power  upon  him  to  make  the  arrest  lo  ques- 
tion; that.  In  order  to  bare  dothed  him  with 
ancb  anthorlty.  It  was  necessary  that  h« 
should  have  been  made  a  police  constable. 
Whether  this  contoitlon  ia  ccHrect  or  not,  it 
Is  not  necessary  for  as  now  to  decide;  for, 
If  said  Hoar  was  authorized  to  make  the 
arrest,  plaintiff  admits  that  he  has  no  case. 
And,  If  he  was  not,  then,  It  being  conceded 
aa  aforesaid  that  he  was  not  a  Bervant  of 
the  city  In  any  other  capacity  than  as  one  of 
Its  police  officers,  which  Is  undoubtedly  the 
law.  It  follows  that  In  making  the  arrest  he 
was  not  acting  within  the  scope  of  his  an- 
thorlty,  and  hence  was  a  mere  trespasser. 
Hie  mere  fact  even  If  It  be  a  fact,  that  said 
Hoar,  In  bis  capacity  as  a  policeman  simply, 
bad  no  authority  to  arrest  and  detain  plain- 
tiff's Intestate,  did  not  hare  the  effect  to 
strip  him  of  hia  character  as  a  pnbUc  officer, 
under  the  charter  of  said  city.  Pub.  Laws 
R.  I.  1888,  c.  728,  1  4.  cl.  2.  For.  whatever  the 
«tent  of  his  authority  ml^t  hare  been,  he 
was  unquestionably  a  police  offlcw  of  said 
city*  appointed  to  perform  a  public  aerrlce. 
In  appointing  blm>  the  mayor  and  aldermen 
were  merely  exercising  one  of  the  functions 
of  goremment,  in  which  the  city  had  no  par- 
ticular Interest,  and  from  which  it  derived  no 
special  benefit  or  advantage  in  Its  corporate 
.capacity.  See  Wlzon  v.  City  of  Newport,  18 
R  I.  404.  And,  this  being  so,  he  cannot  be 
regarded  In  any  sense  as  the  agent  or  servant 
of  said  city,  so  as  to  render  It  liable  for  his 
acts.  Hafford  v.  City  of  New  Bedford,  16 
Gray,  297;  Bnttrlck  v.  City  of  LoweU,  1  Al- 
len, 172;  Aldrlch  v.  Trfpp,  11  R.  L  143;  2 
DilL  Mun.  Corp.  (4th  Ed.)  |  876;  Baxbonr  T. 
BUsworth,  67  He.  294. 

But  plaintiff  argues  that,  If  the  city  direct- 
ed or  authorized  the  acts  complained  of,  the 
principle  of  respondeat  superior  applies. 
There  is  ootbhig  In  the  declaration,  however, 
which  shows  that  the  city  either  directed  or 
aatborlzed  said  acts.  The  allegation  la  that 
the  city,  "by  Its  police  ofQcera.  being  servants 
of  said  city,"  committed  said  acts.  It  will 
at  once  be  sem.  therefore,  that  tbe  wh<de 
question  turns  upon  whether  said  policemen 
were  the  agenta  or  awvantB  of  said  city  In 
the  premlaea.  And,  aa  they  dearly  were  not, 
there  la  nothing  left  upon  which  ttie  action 
can  be  sustained.  Bee  cases  cited  Id  19  Am. 
ft  Eng.  Enc.  I*av.  SS8;  Maximilian  ▼.  Bfayor, 
etc.,  02  N.  T.  160;  Ctoodnow,  Munlc.  Home 
Rule,  106, 107,  113-117. 

The  idalntlff  says,  however,  that  flie  grava- 
men of  the  action  la  the  negligence  of  the 
defendant  In  caring  for  a  man  whom  It  un- 
lawfully arrested  and  detained.  Tbts  poal- 
tion  assumes,  in  the  Arst  place,  that  the  city 
made  the  arrest,  which,  as  we  have  already 
said,  is  unwarrauted,  and,  In  the  second  place, 
that  the  dty  Is  liable  in  an  action  of  this  sort 
If  It  t&ila  to  take  proper  care  of  a  person 
wbllt  temporarily  confined  In  Its  police  sta- 


tion. This  ground  Is  also  wholly  untenable. 
In  the  temporary  care  of  persons  tmder  ar- 
rest, the  city,  by  Its  police  department,  i» 
aiding  in  the  enforcement  of  the  laws,  and 
tbns  discharging  a  public  duty,  for  which  It 
receives  no  pecuniary  benefit,  and  for  the 
manner  In  which  It  discharges  this  duty  it  is 
legally  responsible  to  no  one.  The  police 
regulations  of  a  dty  are  not  made  and  en- 
forced in  the  Interest  of  the  city  In  Its  cor- 
porate capacity,  but  In  the  Interest  of  the 
people.  Calwell  v.  Boone,  51  Iowa.  687,  2  N. 
W.  614.  Of  course,  it  la  to  be  presumed  that 
the  common  dictates  of  humanity  wHl  prompt 
those  in  charge  of  the  municipal  affairs  of  a 
city  to  properly  provide  for  persraa  under 
arrest;  but  that  ft  should  be  held  liable  to  an 
action  In  favor  of  a  person-  who  baa  been 
arrested,  whether  rightful^  or  wrongfully, 
on  the  ground  that  be  has  not  received  proper 
care  and  attention,  is  a  doctrine  which  has 
not  yet  been  Incorporated  Into  our  municipal 
law.  In  the  late  case  of  OnlUkson  ▼.  McDon- 
ald, 62  Minn.  278,  64  N.  W.  812,  ft  was  held 
that  a  municipal  corporation  Is  not  liable  for 
negligently  maintaining  Its  lockup  or  prison 
In  a  defective  and  unfit  condition,  by  reason 
of  which  a  prisoner  confined  therein  is  In- 
jured. See,  also,  Gfiboy  v.  City  of  Detroit. 
J.  Smith's  Cases  Mun.  Corps.  160;  City  of 
Richmond  v.  ZiOng's  Adm'rs,  IT  OraL  375: 
Din.  Mun.  Corp.  (4th  Ed.)  {  977,  and  cases 
In  note;  Mitchell  v.  City  of  Rockland,  SZ  Me. 
118;  Brown  v.  Inbabltants  of  Ylnalhaven.  65 
Me.  402.  As  we  haTO  been  unable  to  find  any 
authority  to  the  contrary  of  the  doctrine 
above  announced,  and  as  the  plaintiff  has  not 
referred  us  to  any,  there  seems  to  be  no  occa- 
sion for  a  further  consideration  of  the  ques- 
tion. Demurm  sustained. 


HcCOlTBR  V.  TOWN  COUNCTL  OF  NBW 
SHOREHAM. 

(Supreme  Court  of  Rhode  Island.   Oct  28, 
1898.) 

EhIMSKT  UOMAIS  •—  AOBBRHBNT  —  STATUTES  —  Is- 

TEHBST  IN  Lands— Ds EDS— KioBTS  Redekved. 

1.  Gen.  Laws,  71,  f  4,  providiDg  that  a 
town  seeking  to  lay  oat  a  higtiway  shall  sfrree 
with  owners  of  land  as  to  resulting  damage, 
and.  Id  case  they  cannot  agree,  the  town  oouq- 
cil  shall  appraiee  damnges,  requires  a  reasona- 
ble effort  to  agree  with  a  nonresident  owner: 
and  a  sinsie  inquiry  of  a  neighbor  as  to  such 
person's  residence,  and  an  appraisement  on 
failing  to  elicit  the  desired  InfonDation,  is  in- 
Buflicient,  where  his  interest  was  of  record, 
and  a  committee  reported  the  land  aa  belons- 
Ing  to  said  named  owner,  of  a  certain  city, 
county,  and  state*  whidi  was  In  tmet  Ua  resi- 
dence. 

2.  Gen.  Laws,  c.  71.  I  4,  providing  that  in 
condemning  land  for  higbways  the  town  shall 
agree  with  the  owner,  and,  in  case  they  cannot 
agree,  then  it  may  condemn  the  land,  ia  Im- 
perative, and  not  directory. 

3.  A  grant  by  a  town  of  "the  uamolested. 
perpetnai.  and  ezcinslve  right  and  privilege  to 
enter  upon,  mine,  dig  out,  and  carry  away  the 
mineral  substance  known  as  'black  sand,*  **  and 
to  «ect  necessary  buildings,  at  a  stated  annual 
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rental,  !■  an  Interest  !n  land*,  within  Oen. 
Laws,  c  71,  i  4,  providing  for  an  agreement 
with  "the  owners  of  land"  sought  to  be  taken 
tor  hirhwBTt,  the  phrase  "ownen  of  landa** 
not  being  restricted  to  owners  of  the  t*». 

4.  A  grant  of  a  perpetual  and  excIaBive  right 
to  dig  Band  on  a  beach  belonging  to  a  town, 
with  a  proTlso  that  no  fee  shall  be  eonstraed 
thereto  to  TMt  in  the  gnuitee,  ot  to  prevent 
inhaUtanti  of  the  town  tnm  vaialng  or  repasa- 
ing  over  the  same  at  all  times  "in  a  manner 
not  to  interfere  with  the  buBinesB  aforesaid" 
of  the  grantee,  does  not  reserre  to  the  town  in 
tta  corporate  capadtr  the  right  to  eitabliah  « 
highway  over  said  landa  without  eompeosatiOB. 

PtoeeedJag  hy  the  tows  of  Mew  Shorehaiu 
to  take  laadi  tor  a  highway.  The  plalBtUt, 
WUllam  8.  McOotter.  moved  te  qoasb.  Qnat- 
ed. 

Ektwarda  Sc  Angell  and  Albert  Gerald,  for 
appellant   0.  B.  CbompllD.  for  appellee. 

mxiNOHA8T»  J.  We  mak.  the  evidence 
•liowa  that  aome  M  the  plaintiff's  land  t» 
Included  la  the  layoat  ot  tbe  bighway  la 
^neetton;  and,  tbia  being  aov  It  becomea  nec- 
«8aar7t  In  the  present  state  of  tbe  case,  for 
«B  to  determine  whether,  said  land  has  been 
legally  taken  and  condemned  for  the  par- 
poses  of  a  b%hway.  The  plaintiff  contends 
tbat  It  baa  not,  beeaose  do  attempt  was  made 
1>y  the  committee  appointed  to  lay  oat  tbe 
Ugbway  to  agree  with  him  aa  to  tbe  damage 
tiiat  be  aboold  snstaln  thereby,  as  reanbed 
by  <3«n.  Laws  B.  I.  c.  71,  i  4,  which  Is  as 
-follows:  'Tbey  shall  also  agree  with  tbe 
ownetB  of  the  land  orer  which  each  way  la 
laid  out,  for  tbe  damage  tbey  shall  suBtaln, 
SC  any,  means  of  soch  highway  passing 
Hiroi^b  tbelr  land;  and  In  case  they  cannot 
agree  wiUi  tbe  owners,  tbe  town  conncll 
aball  value  and  appraise  the  damage.  If  any, 
caused  by  anch  highway  passing  tbrongh 
their  land."  The  defendant  contends,  on  the 
<!ontraryi  that  the  reason  why  no  attempt 
was  made  to  agree  with  the  plaintiff  In  the 
premlaea  was  that  the  committee  was  nnalde 
to  ascertain  hia  residence,  and  hence  that 
the  town  eonnell  bad  the  right  to  proceed  and 
assess  bis  damages  as  In  a  case  of  failure  to 
Mgrte  with  the  owner. 

Tbe  facts  In  tlw  case  are  these:  At  tbe 
time,  the  proceedings  were  had,  tbe  jdalntlff 
was  a  resident  of  the  dty  of  New  York.  He 
«wBed  laad.  however,  In-  tbe  town  of  Mew 
Sbor^m,  and  he  also  held,  by  virtue  of  an 
assignment  thereof,  duly  recorded,  a  lease  or 
agreement  la  writing,  ^ren  by  said  town 
to  one  Thomas  J.  Gtaubb  to  enter  xtoon 
«ertaln  beaeta  land  belonging  to  tbe  town, 
and  dig  and  carry  away  black  sand  there- 
from. Cor  which  privilege  be  was  to  pay  the 
town  $1S  per  amram.  The  only  attempt 
made  to  ascertain  the  plaintiff's  reridoice, 
80  far  aa  appears,  was  that  one  of  tbe  com- 
mittee InQBlied  of  a  neighbor  If  he  knew 
where  tbe  plaintiff  lived,  and  was  told  that 
be  did  not  The  report  of  the  committee 
made  to  the  town  council,  however,  sets  forth 
that  *'Waiiam  S.  McCotter  [the  plaintiff]  Is 
of  tbe  city,  comity,  and  atete  of  Mew  York." 


The  flnt  question,  then.  Is  irtietlier  tbe  tects 
as  thua.  stated  show  that  a  reasonable  ef- 
fort waa  made  by  the  committee  to  agree 
with  the  plaintiff  for  the  damagea  sustained 
by  him  bi  tbe  taking  of  his  land.  We  do 
not  think  tiiey  do.  To  simply  InQulre  of  one 
person  as  to  tiie  rcsMence  of  the  plaintiff,  In 
view  of  the  facte  In  evidence,  was  not  enough. 
"The  attempt  to  agree  must  be  made  in  good 
faith,  and  reasogable  tfEorts  put  forth." 
Lewis,  Bm.  Dom.  |  S02.  The  plaintiff  was 
not  only  a  landownn>,  and  brace  a  taxpayer, 
In  the  town,  but  he  was  also  on  record  as  the 
bolder  of  said  lease  or  agreemrait  In  tvor 
aectlon  wltti  a  part  of  tbe  land  included  In 
tbe  layout  of  ibe  highway  la  question,  as 
aforesaid;  and  due  diligence  la  aacertalnlng 
his  residence  required  tbat  tbe  committee 
shonid  have  made  a  more  careful  Inquiry  con- 
cerning him.  If  any  reasonable  inqnlry  bad 
been  made^  It  Is  evident. Out  his  resMenee 
could  have  been  ascertained,  and  an  attempt 
made  to  agree  with  him  as  to  Us  damages. 
Had  tbe  committee  been  unable,  after  rea- 
sonable Inquiry,  to  ascertain  the  whereabouts 
of  the  ^Intlff,  he  would  have  no  occasion  to 
complain,  as  the  stetnte  does  not  require  an 
Impossibility.  It  shnply  requires  that  an  bon- 
eat  effort  be  made  to  agree  with  the  owner, 
and  this  requirement  Is  satisfied,  in  case  of 
a  nonresident,  or  person  who  cannot  be 
found,  by  a  reasonable  attempt  to  find  him. 
In  other  words.  If  the  owner  cannot  be  fonnd, 
It  necessarily  follows  that  tbe  committee  will 
be  unable  to  agree  with  him  as  to  his  dam- 
ages, and  tbey  may  property  so  report  to 
tbe  town  council.  The  reasons  of  tbe  Ina- 
bility to  agree,  however,  ought  to  be  stated, 
so  that  the  court  may  determine  as  to  tbelr 
Buffldency,  and  also  that  the  owner  ot  the 
land  may  negative  and  disprove  them.  In  re 
Marsh.  71  M.  Y.  315.  It  is  well  settled  fai  this 
state,  and  anch  Is  doubtless  tbe  law  general- 
ly, that  when  private  property  is  taken  for 
public  use  in  hivltum.  a  strict  MHUpllanoe 
most  be  had  with  all  the  provlstons  of  law 
which  are  made  for  tbe  protection  and  bene- 
flt'of  the  owner,  or  else  the  proceeding  will 
be  Ineffectual.  Pettis  v.  Olty  of  Providence, 
11  B.  L  S72;  Rowland  v.  School  Dlst,  IS 
R  L  181,  2  Atl  648.  and  8  Ati.  537;  In  re 
Oanal  ft  Obarles  St,  18  R.  I.  128^  25  Atl.  075; 
Ollmer  v.  Lime  Point.  19  Oal.  58;  Mills,  Km. 
Dom.  §1  106-108.  See,  also.  Lewis,  Em.  Dom. 
S  801,  where  tbe  cases  bearing  on  the  qnestion 
are  ct^ected.  Tbe  provision  of  the  statute 
above  quoted  Is  clearly  Intended  for  the  bene- 
fit of  the  owner  of  the  land.  It  enables  him 
to  treat  with  the  committee  appointed  to  lay 
out  the  highway,  and.  If  an  agreement  can 
be  made  as  to  tbe  damages  which  he  sus- 
tains, to  obtain  the  amount  thereof  without 
further  trouble  or  expense.  I^ue  v.  Olty  of 
Saginaw.  68  Mich.  442,  19  M.  W.  187.  And, 
In  whatever  language  the  direction  of  such 
a  statute  may  be  couched,  it  Is  generally  held 
to  be  Imperative,  and  a  cuidiUon  precedent 
to  the  power  to  condemn.  Heu^nd  v.  Scbool 
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Dlat,  16  R.  I.  2S7,  15  AU.  74;  Lewis,  Em. 
Dom.  I  801.  The  cue  of  Hazard  t.  Town 
Connell  of  Hlddletown,  12  R.  I.  227,  relied  on 
hj  defendant's  counsel  as  showing  that  the 
statute  above  quoted  Is  directory  merely,  Is 
not  In  point  The  statute  there  referred  to 
provided  that:  "Said  three  men  aecompa^ 
nled  by  a  Jnatlce  of  the  peace  and  a  consta- 
ble, or  the  town  sergeant  of  the  town,  to  be 
named  by  tb%  town  conncU  for  that  purpose, 
shall  go  to  the  place  wbere  such  highway  Is 
ordered  to  begin,  and  from  thence  proceed  to 
surrey,  bound  and  mark  out  a  highway," 
etc.  The  court  hdd  tbat  the  provision  aa  to 
the  attendance  of  said  officers  upon  the  com- 
mittee was  directory  merely,  because,  aa 
said  by  Durfee,  C.  J.:  "ThosG  officers  have 
nothing  whatever  to  do  except  to  accompany 
the  committee,  and  ttierefore,  If  the  commit^ 
tee  sees  fit  to  dispense  with  tfaelr  company, 
we  do  not  see  bow  the  landowners  are  preju- 
diced. They  are  merely  attendants,  useful 
to  preserve  order,  and  to  assist  ^e  commit- 
tee ministerially  In  the  execution  of  Its  office, 
though  not  necessarily  participant,  even  min- 
isterially, and  consequently  no  more  Indis- 
pensable to  the  committee  than  attendants 
of  a  court  are  to  the  court  In  other  words, 
we  fliink  tiie  provision  for  their  attendance 
is  not  hnperatlve,  but  simply  directory." 

The  second  question  raised  Is  whether  the 
plaintiff  has  such  an  Interest  In  the  town 
land  known  as  the  "East  Beach,**  through 
which  said  highway  is  laid,  as  to  entitle  him 
to  be  heard  on  the  question  of  damages.  It 
appears  that  in  186S  the  town  granted  and 
conveyed  to  Thomas  J.  Chubb  of  Brooklyn, 
N.  Y.,  his  heirs  and  assigns,  "the  unmolest- 
ed, perpetual,  and  excluirtve  right  and  privi- 
lege to  enter  upon,  mine,  dig  out  and  cury 
away  the  mineral  substance  known  as  *blad^ 
sand' "  from  the  land  now  referred  to,  to- 
gether with  the  right  to  erect  thereon  such 
buildings  and  structures  aa  might  be  re- 
quired for  the  management  of  said  business, 
the  lessee  to  pay  therefor  the  yearly  rent  of 
$15.  It  further  appears  that  the  plaintiff  Is 
the  owner  by  assignment  of  the  rights  afore- 
said. We  think  the  rights  conveyed  under 
the  agreement  entitle  the  plaintiff  to  be  beard 
on  the  question  of  damages.  Said  agreement 
is  not  a  mere  license  to  go  upon  tiie  land 
for  a  certain  specified  purpose,  which  may  be 
revoked  at  any  time,  but  Is  imictlcally  equiv- 
alent to  a  lease.  In  that  It  conveys  an  interest 
In  the  land  Itself  in  consideration  of  a  stipu- 
lated rental  therefor.  At  any  rate,  the  right 
conveyed  amounts  to  a  profit  ft  prendre  In 
gross  In  the  land  of  another,  and  hence  It 
must  be  held  to  be  an  Interest  or  estate  In 
the  land  Itself.  Cadwalader  v.  Bailey,  17  R.  I, 
fiOO.  601,  23  Atl.  20;  Post  v.  Pearsall.  22 
Wend.  426;  Wlckham  v.  Hawker,  7  Meee.  ft 
W.  68;  19  Am.  ft  Eng.  Bnc.  Law,  25&-261, 
and  cases  cited;  Tlnlenm  Co.  t.  Garter,  61 
Pa.  BL  2L 

The  point  made  by  defendant's  counsel  that 
the  pluaae  "owners  of  the  land"  In  siUd  stat- 


ute does  not  Indude  tiiose  having  an  Inter- 
est therein  less  than  a  fee  is  not  tenable. 
The  word  "owners."  as  there  uaed,  la  com- 
prehensive enough  to  Include  all  peraona  who 
have  an  interest  of  record  In  the  land  over 
which  the  hlgbw^  la  1^,  QUllgan  v. 
Board,  U  R.  I.  26a  See,  also,  Allyn  v.  Rail- 
way Co.,  4  R.  I.  467;  Whalen  t.  Bates,  19 
R.  L  277.  8S  Aa  224. 

As  to  the  defendanlTa  contention  tbat  tbe 
lease  w  agreement  aforeaaid  reserves  to  tbe 
town  the  right  to  occupy  so  much  of  said 
beach  land  as  la  necessary  for  the  pniposes 
of  a  highway,  without  compensation  to  the 
lessee,  we  do  not  think  It  Is  tenablb  Tbe 
language  of  the  agreement  In  thia  regard  is 
aa  followa:  "And  provided  further,  that  noth- 
ing In  said  grant  shall  be  construed  to  vest 
In  said  party  of  the  second  part  tbe  right  fa 
fee  of  said  land  or  beach,  or  to  prevent  aaii) 
Intaabltante  from  passing  and  repassing  over 
the  same  at  all  times  in  a  msnner  not  to  In- 
tofere  with  the  business  aforesaid  of  the 
party  the  second  part."  We  think  It  is 
clear  that  this  language  does  not  authorize  tbe 
town  council  to  lay  out  a  highway  over  said 
land.  Tbe  reservation  Is  simply  In  favor  of 
the  Inhabitants  of  the  Island,  and  does  not 
purport  to  confer  any  autiiority  upon  the 
town  in  Its  corporste  capaci^,  or  upon  the 
town  council  Oiereof.  The  object  of  tite 
reservatlm  evidently  was  to  enaUe  the  In- 
habitante  to  paas  over  said  -  beach  land  for 
the  ordinai7  purposes  connected  with  the 
shore.  In  so  far  as  this  could  be  done  without 
interfering  with  tbe  plalntiVa  business.  The 
motion  to  quash  ttie  proceedings  must  there- 
fore be  granted. 


WHEBLER  V.  COURT  OF  PROBATB  OF 

WESTERLY. 
(Supreme  Court  of  Rhode  Island.    Oct.  28, 

189S.) 

CSBTlOaAKI— BVIDRNOE — DitPINDKNT  CHILDBBX— 
COHMITMKNT. 

1.  On  petition  for  certiorari  to  review  a  de- 
cree of  the  probate  court,  testimony  that  no 
■worn  evidence  wai  heard  by  such  conrt  is  in- 
admlBBtble,  the  record  showing  that  the  decree 
was  entered  "after  a  full  hearing  and  all  the 
evidence  adduced." 

2.  An  objection  to  a  decree  of  the  probate 
court  in  committing  certain  dependent  children 
to  the  state  home,  toat  It  contained  no  direction 
to  the  overseer  of  the  poor  to  take  such  chil- 
dren into  his  ouatody,  and  deliver  them  to  snrli 
home,  is  untenable;  it  appearing  that  such  ac 
order,  contained  in  another  paper,  was  made 
and  delirered  to  such  overseer. 

Proceeding  on  certiorari  by  Sylvester 
Wheeler  to  review  the  acUon  of  tbe  probate 
court  of  Weaterly  in  committing  his  chUdrm 
to  state  home.   Writ  quashed. 

Nathan  B.  Lewis,  for  petitioner. 

DOUGLAS,  J.    The  petition  In  Ibis  case 
was  filed  In  Washington  county,  Novemlier 
23.  1887;  and  a  writ  of  certiorari  was  laaued 
November  24th,  retamable  m  Piovldenoek  De- 
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cember  8,  1897;  and  the  matter  was  heard 
upon  certified  copies  of  the  decree  passed  by 
the  probate  court,  September  7i  1804.  No 
proper  return  was  ever  made  to  the  writ, 
and  no  notice  appears  to  have  been  given  to 
the  board  of  control  of  the  state  home  and 
school,  who  were  constituted,  hj  force  of  the 
deoree  complained  of,  the  legal  guardians  of 
the  petltlODer's  children,  or  to  the  overseer 
of  the  poor,  upon  whose  petition  the  pro- 
ceedings of  the  probate  court  were  taken. 
Irrespective  of  any  Irregularity  In  the  steps 
preceding  the  hearing,  a  majority  of  the 
court  are  of  opinion  that  the  writ  of  cer^ 
tlorari  should  be  quashed. 

The  petition  assigns  as  errors  In  the  pro- 
ceedings of  the  probate  court:  (1)  That  no 
facta  were  presented  to  said  court  of  probate 
th.it  would  give  said  court  any  authori^  to 
commit  said  children,  or  either  of  them,  to 
snld  state  home  and  school  for  children;  (2) 
that  said  order  or  decree  made  by  said  court 
does  not  state  any  facts  ascertained  as  to 
said  children,  or  either  of  them,  which  would 
give  Jurisdiction  to  said  court;  (3)  that  said 
decree  contained  no  direction  to  the  overseer 
of  the  poor  to  take  said  children  Into  his 
cnittody.  and  to  deliver  them  to  said  state 
home  and  school  for  children. 

The  first  two  grounds  of  objection  are  con- 
tradicted by  the  record,  which  recites  that 
the  present  petitioner  was  present;  and  was 
heard  In  relation  to  the  matter;  that  other 
persons  were  present  and  heard:  "and,  after 
a  full  hearing  and  all  the  evidence  adduced. 
It  Is  adjudged  that  said  William  B.  Wheeler 
and  Llszle  Wheeler  are  neglected,  and  have 
been  supported  at  the  public  expense,  and 
are  without  proper  gnardlansblp,  and  are  In 
a  suitable  condition  of  body  and  mind  to  be 
Instructed."  There  was  no  dispute,  and  It 
i^  now  admitted,  that  the  cbUdreai  were  dom- 
Irfled  In  the  territorial  Jurisdiction  of  the 
court.  Indeed,  the  petitioner  so  states  In 
his  aiq)lIcatiiDn  to  this  court 

Testimony  was  offered  at  the  hearing  be- 
fore us  to  the  effect  that  no  sworn  evidence 
was  heard  by  the  probate  court  In  the 
opinitm  of  a  majority  of  the  court,  this  tes- 
timony Is  Inadmissible.  It  was  held  In  Ken- 
ney  v.  State,  5  u.  I.  385,  that  this  court,  on 
an  application  for  a  writ  certiorari  to  cor- 
rect alleged  errors  In  the  sentence  of  a  Jus- 
tice court  upon  a  criminal  complaint,  Is 
"Imund  to  Intend**  that  the  proof  Justified 
the  conviction  and  sentence,  where  such 
Judgment  wns  a  posslUe  one  on  the  com- 
plaint In  question.  See,  also.  State  v.  Board 
of  Aldermen  of  Newport  18  R.  L  881.  28 
Atl.  347.  The  word  "evidence,"  In  the  record 
before  us,  must  be  construed  to  mean  legal 
evidence,  which  may  Include  documentary 
evidence,  admlsslomi  of  parties,  or  the  testi- 
mony of  witnesses  duly  sworn;  and  In  pro- 
ceedings In  certiorari,  when  the  JurisdlctlcHi 
of  the  court  Is  conceded,  the  record  cannot 
be  Impeached  by  extraneous  evidence.  Dex- 
ter V.  Town  Oonncll  of  Cumbeiiand,  17  R.  L 


222,  21  Ati.  S47;  Lonsdale  Co.  v.  Board  of 
License  Com*rs  of  Cnmbwland.  18  B.  I.  5, 
11,  25  Aa  665;  State  v.  Board  of  Alder- 
men of  Newport,  18  B.  L  881.  28  AtL  347; 
O'Brien  v.  Mayor,  ete.,  20  B.  I.  — .  87  Atl. 
802,  530.  It  Is  tme  that  this  court,  In  ex- 
ercising Its  supervisory  Jurisdiction  over 
quasi  Judicial  tribunals  from  whose  deci- 
sions no  appeal  or  writ  of  error  Ues,  has  ex- 
amined the  regularity  of  their  proceedings 
very  critically.  In  one  reported  case  (Com- 
missioners V.  O'Connor,  17  R.  I.  40,  10  Ati. 
1080)  the  proceedings  were  quashed  because, 
aa  It  seems  to  have  been  admitted  at  the 
hearing  before  this  court,  no  witnesses  were 
sworn  before  the  commissioners.  In  tills 
case,  however,  the  record  did  not  recite  that 
witnesses  were  svrom,  and  was  not  contra- 
dieted  by  the  evidence  or  admissions  In  this 
court  In  an  officially  unreported  case 
(Delgnan  t.  Board  [R.  1.]  10  AtL  382}.  the 
petitioner  alleged  that  "the  said  defendant 
was  never  Informed  of  the  nature  or  cause 
of  the  accusation  against  falm,  and  no  witness 
;  ever  apprared  against  htm."  This  allegation 
was  considered  sufficient  to  warrant  the  Is- 
suing of  the  writ,  but  the  return  showed  a 
record  nelting  that  the  petitioner  was  pres- 
ent at  the  hearing,  and  that  witnesses  were 
sworn.  Nothing  further  appears  to  have 
be«i  done  in  the  matter,  and  the  proceeding 
was  finally  dismissed  for  nonpayment  of 
fees. 

Again,  it  is  quite  competent  for  the  pro- 
bate courts,  as  constituted  In  the  towns  of 
this  state,  to  determine  many  questions,  such 
as  the  qualifications  of  a  guardian  or  the  re- 
sponsibility of  a  surety,  upon  the  personal 
knowledge  of  the  members  of  the  court 
Section  9  of  chaptw  87  of  the  General  Laws, 
under  which  the  proceeding  In  qnestitm  was 
had,  seems  to  permit  a  broad  latitude  in  the 
investigation  of  tiie  condition  of  dependent 
children.  The  overseM-  of  the  poor  Is  di- 
rected to  bring  such  children  before  the 
court;  and  thereupon  It  Is  made  the  duty  of 
the  court  to  "Investigate"  the  facts,  and  to 
"ascertain"  Its  name,  ete.,  and  If,  on  such 
"examination,"  the  court  shall  find  certain 
facts.  It  shall  make  a  proper  order  containing 
a  statement  of  the  facte  "ascertoined"  as  to 
said  cbBA,  ete.  The  section  further  provides 
that  the  parent  or  any  fricntd  maj  appear  tor 
the  child,  or  that  the  court  may  appoint  some 
sulteble  person  for  that  purpose,  and  the 
court  shall  have  power  to  compel  the  attend- 
ance of  witnesses.  The  last  provision  la 
manlfestiy  superfluous,  as  conrte  of  probate 
are  given  the  same  power  in  all  litigated  pro- 
ceedings by  general  law.  The  Inaartlon  of 
this  provision  here  would  seem  to  Imply  that 
the  testimony  of  witnesses  might  become 
necessary  In  such  an  "Investigatitm,"  but 
does  not  make  It  essential  in  oil  cases.  It 
may  vrell  be  supposed  that  in  certain  cases 
the  appearance  of  the  child  itself  before  the 
court  and  the  knowledge  of  the  members 
of  the  court  that  its  parents  were  dead  or  not 

Digitized  by  GooqIc 


576 


41  ATLANTIO  BBFOBTEB. 


CE-L 


proper  ffnardlaDS  for  It,  or  the  statements 
of  the  fathw  or  friend  to  the  court,  might 
convince  them  of  their  duty  to  commit  the 
child  to  the  state  home  under  the  l&w,  with- 
out searching  for  further  testimony.  If 
parties  interested  In  such  decisions  desire  to 
have  them  finally  determined  according  to 
the  course  of  the  common  law,  they  are  al- 
lowed an  appeal  and  a  trial  by  Jury. 

The  third  objection  Is  untenable.  The  or^ 
der  to  the  overseer  may  as  well  be  contained 
In  another  paper  as  In  the  decree.  It  Is  more 
property  a  process  than  a  Judgment  or  find- 
ing, and  follows,  by  force  of  law,  upon  the 
decision  of  the  court  In  this  case  such  an 
(ffder  was  made  and  delivered  to  the  over- 
fleer  of  the  poor.  It  appears  that  the  orig- 
inal order,  instead  of  being  retained  and  re- 
corded In  the  probate  court  was  transmitted 
to  the  board  of  control  of  the  state  home  and 
Khoot,  whence  a  certified  copy  Is  brought  be- 
fore this  court  This  disposition  of  the  or- 
der was  erroneous*  but  It  does  not  Impair  the 
snffldeocy  of  the  flndlngs  contained  in  the 
record. 

As  we  find  no  error  in  the  record.  It  Is  not 
necessary  to  conrider  the  very  serious  ques- 
tion whether  a  review  of  the  decision  of  a 
probate  court  by  certiorari  is  proper  In  our 
practice.  It  has  been  decided  In  Massachu- 
setts that  the  writ  will  not  lie  to  a  probate 
court  (Peters  v.  Peters,  8  Gush.  629);  and  the 
course  of  legislation  with  regard  to  probate 
courts  In  Bhode  Island  has  been  very  similar 
to  that  of  Masaachosettg. 


In  re  HOLDER  et  al. 
<Snpi«me  Court  of  Bhode  Island.    Oct  28» 

1888.) 

WiLtA— CoasTRDOTioy— I£qcitablb    Con  version. 

1.  Where  a  will  directs  a  balance  of  testa- 
tor's estate  "to  be  divided  equally  amoiw"  cer- 
tain leffsteeB,  such  balance  will  be  taken  in 
equal  shares  by  such  legatees. 

2.  The  direction  In  a  will  to  sell  testator  ■ 
real  esute,  and  distribute  the  proceeds,  opei^ 
ates  as  an  equitable  coaTenrton,  effective  at 
death  of  testator. 

Application  by  William  H.  Holder  and  oth- 
ers for  an  opinion  as  to  the  construction  of  a 
wIU. 

Cooke  A,  AngeU  and  Fanell  ft  Famell,  for 
petitionera. 

MATTESON,  a  J.  The  t«atatrlz  directs 
her  executor,  aa  soon  as  practicable  after  her 
death,  to  sell  the  real  eatate  known  aa  the 
"Steere  Homestead."  and.  after  payment  of 
the  expenses  of  sale  to  distribute  the  remain- 
ing proceeds,  aa  followa:  **Two-flfth8  tliereof 
to  my  cousin  Mrs.  Mary  A.  Holder  (wife  of 
William  A.  Holder),  who  resldea  at  FtotI- 
dence,  in  tiie  state  ot  Rhode  Island;  the  bal- 
ance to  be  divided  equally  among  my  cousin 
George  Btone  and  hla  wife,  Mary  Stone,  who 
resides  at  said  Providence,  and  my  friend 


Fannie  Northup  (wife  of  Samnel  Northup), 
who  resides  at  PlalnviUe,  In  the  state  of 
Mass."   Our  opinion  la  that  under  this  be- 
quest the  three-fifths  of  the  proceeds  of  tbe 
real  estate  constituting  the  balance  after  pay- 
ment to  Mrs.  Holder  were  taken  in  equal 
shares  by  the  legatees  named,  to  wit  George 
Stone,  Mary  Stone,  bis  wlfe^  and  Fannie 
Norttaiq).    The  use  of  the  word  "anoons" 
clearly  Indicates  such  an  Intention.   2  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  308.  note.   More-  I 
over,  the  three  persons  named  all  stand  on  tbe  I 
same  footing  in  the  will,  and  therefore  the  pre-  ] 
sumption  is  that  they  are  to  share  the  bounty 
of  the  testatrix  equally.   The  direction  for  sale 
of  the  homestead  estate  operated  as  an  equi- 
table conversion  of  it  Into  pei«H>alty«  which 
Is  deemed  to  have  been  made  from  tbe  time 
of  the  testatrix's  decease.  King  r.  King.  IS 
R.  L  606;  Hassard  v.  Haszard,  19  R  I.  S7& 
84  Aa  150.  It  follows  that  aa  George  Stone  I 
has  died  since  the  testatrix,  his  share  la  to  be  I 
treated  aa  peraonalty.  and  paid  to  hla  adnoln-  I 
Istratob  ' 


ARNOLD  et  aL  r.  MAYOR  OF  PAW- 
TUCKET  et  aL 
(Supreme  Court  of  Rhode  laland.    Oct  4. 

1898J 

UumCIFAL  COKPOBATIONS  —  ULTHA  Vires  CoX> 

TXACT— Uandatobt  Powkrs— UoDmoA- 

nOK  or  CORTRACT. 

1.  By  Act  Jobs  IS,  1878,  H  9.  1(X  reUting  to 

the  Incorporation  of  the  Watchemoket  fire  dis- 
trict, it  may  receive  water  from  the  town  of 
Pawtucket  on  such  terms  as  may  be  agreed 
oa  by  the  town  council  of  said  town  and  eaid 
distnct;  and  the  said  district  may  distribute 
It  throughout  the  district  or  authorise  it  to  be 
done,  and  regulate  Its  use  and  the  price  to  be 
paid  therefor,  within  certain  limits.  BHd  that 
this  being  the  only  authority  nnder  which  the 
town  and  district  might  contract  an  agree- 
ment  providing  that  the  dty  should  furnish  wa- 
ter directly  to  the  fire-district  InliaUtants.  and 
that  the  city,  instead  of  the  district  should 
ref^utate  rates  and  establish  regulations,  was 
ultra  vires. 

2.  Where  a  district  la  vested  by  law  with  tbe 
power  to  distribute  water  fomished  to  it  under 
an  authorised  agreemeot,  and  to  regulate  its  use 
and  the  price  to  be  paid  therefor,  the  exercise 
of  such  power  is  mandatory,  and  cannot  be 
deleeated,  notwithstauding  the  language  of  the 
statute  is  permissive  and  not  imperative. 

8.  Where  two  mouldpalities  have  been  em- 
powered by  law  to  supply  one  another  with 
water  by  agreement,  end  have  made  a  contract 
for  10  years,  in  the  absence  of  a  limitatioQ  on 
their  power  to  contract  they  may  modify  sncfa 
contract  or  substitute  a  new  one,  provided  tbe 
modification  or  new  contract  Is  reasonable  and 
proper. 

Bill  by  Oluey  Arnold  and  others  against  the 
mayor  of  Pawtucket  and  others  for  an  Injunc- 
tion. Tbe  respondent  mayor  demurred.  De- 
murrer overruled,  and  preliminary  Injunction 
made  permanent 

Tbomaa  P.  Bamefleld,  Bdwardi  ft  Angdl, 
and  Albert  Gerald,  for  complainant!.  Arnold 
Green,  Jamu  L.  Jenfcai  and  Harmon  8,  Bab- 
cock,  ftw  tapoBiaatM, 
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MATTESON,  a  J.  This  Is  a  bill  for  an  In- 
Juncttoa  brought  "bj  certain  cltlzeoB  and  tax- 
payera  of  the  city  of  Pawtncket,  iu  behalf  of 
themselTes  and  all  other  taxpayers  of  the 
city,  against  the  mayor,  commlsBloners  of 
public  works,  and  the  chairman  of  the  com- 
mittee on.  water  of  that  city,  the  city  itself, 
and  the  Watchemoket  fire  district  It  al- 
lege* that,  pursuant  to  a  resolntion  of  the  city 
conndl  of  the  city,  the  officials  named  laa  re- 
spondents are  about  to  enter  Into  a  contract 
witli  the  adminlBtratlve  board  of  the  Ore  dis- 
trict, by  which  the  city  of  Pawtncket  la  to 
supply  water  to  the  district  and  Its  inhabit- 
ants; that  neither  the  city  nor  the  district  has 
authority  to  enter  into  the  proposed  contract; 
and  that,  if  the  contract  Is  entered  Into,  con- 
fusion, uncertainty,  and  litigation  will  result, 
to  the  Injury  of  the  city,  and  of  the  complain- 
ants and  others  as  taxpayers,  for  which  there 
can  be  no  adequate  remedy  at  law.  The  re- 
sfpondent  the  mayor  of  Pawtncket  has  demur- 
red to  the  bill,  and  the  case  la  before  ns  on 
this  demurrer. 

The  complainants  contend  that  the  propos- 
ed contract  Is  ultra  vires  (1)  because  it  pro- 
vides  that  the  city  shall  furnish  water  direct- 
ly to  the  inhabitants  of  the  fire  district.  In- 
stead of  to  the  district  Itself;  (2)  because  it 
provides  that  the  city,  and  not  the  district, 
shall  regulate  the  rates  to  be  charged  for 
water  furnished;  and  (8)  because  It  delegates 
to  the  city  the  power  to  establish  rules  and 
regulations  as  to  the  mode  of  using  the  wa- 
ter, which  the  charter  of  the  district  reserves 
to  the  district 

We  think  these  contentions  must  be  sustain- 
ed. The  only  authority  which  the  dty  has 
to  supply  water  to  the  fire  district  Is  contain- 
ed In  the  act  Incorporating  the  district  pass- 
ed June  18.  1878  (Schedule  of  May  Session 
ISTSk  p.  88).  sections  9  and  10  of  which  are 
as  tiMowm 

"Sec.  a  Said  district  Is  hereby  authorized 
to  recelTe  water  from  the  city  of  Providence 
or  the  town  of  Pawtucket  npon  such  terms 
as  may  be  agreed  upon  by  the  dty  council 
of  said  city  or  the  town  council  of  said  town 
and  said  district,  and  said  dty  and  town  are 
hereby  authorized  and  empowered  to  supply 
wat»  to  said  district  and  make  such  agree- 
ment 

"Sec.  la  Said  district  may  distribute  the 
water  throughout  tfae  district  or  authorise  the 
same  to  be  done,  regulate  its  use  and  the 
price  to  be  paid  therefor  within  and  without 
the  district  within  the  limits  of  the  town  of 
East  ProTldence." 

The  second  paragraph  of  the  proposed 
agreement  provides  that  the  dty  of  Paw- 
tucket shall  furnish  all  water  needed  or  de* 
manded  by  the  flre  district  and  Its  Inhabi- 
tants within  its  territory,  and  also  for  the 
supply  for  such  purchasers  of  or  contractors 
for  water  as  the  district  may  contract  with 
outside  of  the  district,  and  within  tlie  town 
of  iEast  ProTldence^  for  domestic,  manufac- 


tnring,  and  flre  purposes.  Paragraph  3  pro- 
vides that  the  city  shall  collect  the  water 
rents  which  may  accrue  for  the  use  of  water, 
without  expense  to  the  district,  payment  for 
which  Is  to  be  made  to  the  dty  treasurer. 
Paragraph  4  provides  that  the  eity  shall  pay 
to  the  district  SO  per  cent  of  the  gross 
amount  of  all  water  rents  collected  under 
the  agreement  except  on  the  amount  received 
for  the  supply  of  flre  hydrants,  drinking 
fountains,  and  street  sprinklers.  Paragrapnf 
6  provides  that  for  all  the  water  furnished  to 
and  used  by  the  Inhabitants  of  the  district 
and  town  of  East  Providence  there  shall  be 
paid  on  the  Ist  day  of  May  In  each  year,  to 
the  d^,  water  r«its  and  chaises  at  the  same 
rates  and  prices  as  are  at  the  date  of  the 
agreement  or  may  at  any  time  during  the 
continuance  of  the  agrcemoit  be,  charged  by 
the  city  to  Ite  Inhabitants,  and  under  the  same 
rules  and  regulations,  so  far  as  applicable, 
as  are  or  may  be  at  any  time  established  for 
the  like  use  of  water  In  the  dty.  It  is  evident 
that  the  scheme  of  the  act  as  shown  by  the 
sections  quoted,  fs  that  the  district  Itadf,  as 
a  corporate  body,  should  receive  the  water 
under  any  agreement  which  It  should  make, 
and  should  Itself  regulate  both  Ite  use  and 
the  price  to  be  paid  for  such  use;  while  the 
scheme  of  the  agreement  Is  that  the  city  of 
Pawtucket  shall  furnish  the  water,  not  to  the 
district  iteelf,  but  to  its  InhaUtants,  charging 
to  and  collecting  from  them  water  rents  for 
the  use  of  the  water  at  the  same  rates  char- 
ged by  the  dty  to  Its  own  Inhabitants,  and 
under  the  same  rules  and  regulations  as  are 
or  shall  be  estebllshed  for  a  like  use  of  the 
water  in  the  dty.  The  agreement  In  effect 
delegates  the  powers  which  are  conferred 
upon  the  district  by  the  act  to  the  dty.  and 
thus  substitutes  In  place  of  the  district  the 
dty  of  Pawtncket  to  furnish  water  to  the 
Inhabltante  of  the  district,  and  to  regulate  Itt 
use  and  the  price  to  be  paid  therefor  within 
the  district  We  think  that  it  Is  dear,  there- 
fore, that  the  act  and  the  agreement  are  In- 
CMisistent  and  hence,  as  the  only  authority 
which  the  parties  have  to  contract  Is  found 
in  the  sections  of  the  act  which  we  have 
quoted,  that  the  proposed  agreement  is,  as 
contended  by  the  complainants,  nltra  vires 
and  void.  Moreora,  such  powers  as  those 
to  regulate  the  we  of  the  water  and  to  fix 
the  price  to  be  paid  for  the  nse,  conferred  on 
the  district  are  powers,  as  contended  by  the 
comi^lnants.  In  the  exercise  of  which  the 
Inhabltante -of  the  district  are  especially  hi- 
terested,  and  which  were  Intended  for  their 
benefit  As  such  inhabitants,  many  of  them 
would  be  voters  within  the  district  and 
would  therefore  have  a  voice  in  determining 
'  from  time  to  time  the  regulations  which 
should  govern  the  distribution  of  the  water, 
and  the  rates  which  should  be  charged  for  Ite 
use.  The  power  thus  vested  In  the  district 
affords  ro  Its  iDhabltants  security  that  the 
regulations  for  the  nse  of  th«  water  shall  not 
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be  bnrdeDSome.  nor  tbe  rates  charged  tin- 
necessartly  high.  Being  powers,  then,  In  tbe 
exercise  of  which  the  Inhabitants  of  tbe  dis- 
trict are  braeflclally  Interested,  tbe  exercise 
of  such  powers  Is  mandatory;  and  this,  too* 
though  tbe  language  ot  the  statute  Is  permi8> 
sire  and  not  imperative.  Phelps  v.  Hawley, 
62  N.  T.  23;  Mason  r.  Fearsoa,  9  How.  24S; 
Mayor,  etc.,  t.  Furze,  8  HIU,  612;  Leaven- 
worth &  D.  B.  Co.  V.  County  Court  of  Platte 
Co.,  42  Mo.  171;  Stelnes  t.  Franklin  Co.,  48 
Mo.  167;  Sprhis^eld  Mllllag  Co.  v.  Lane  Co., 
5  Or.  265;  Mayor,  etc..  v.  Marriott,  9  Md.  160; 
Commissioners  v.  Duckett,  20  Md.  468.  If 
mandatory  on  the  district.  It  necessarily  fol- 
lows that  the  district  cannot  delegate  tbe  ex- 
ercise of  such  powers  to  the  city  of  Paw- 
tucket  Tbe  rule  that  powers  of  this  nature 
cannot  be  delegated  has  been  so  often  ap- 
plied as  to  have  become  almost  elementary. 
Tbe  following  cases  cited  by  the  complain- 
ants are  Illustrations  of  its  application:  Bird- 
sail  V.  Clark,  73  N.  Y.  73;  Buggies  v.  Collier, 
43  Mo.  353;  City  of  St.  Louis  v.  Clemens, 
Id.  3KS;  Thompson  v.  Scbermerhom,  8  N.  T. 
92;  Lauenstein  v.  City  of  Fond  du  Lac,  28 
Wis.  338;  Franke  v.  Supply  Co.  (Ky.)  11  S. 
W.  432;  HIckey  v.  Ballroad  Co.,  6  III.  App. 
172;  Fobs  v.  City  of  Chicago,  56  HI.  354; 
Trnstees  of  Illinois  Central  Hospital  for  the 
Insane  v.  City  of  Jacksonville,  61  111.  App. 
199;  Lord  t.  City  of  Oconto,  47  Wis.  386,  2 
N.  W.  785. 

The  point  Is  taken  that  as  the  city  in  May, 
1890,  exercised  the  power  conferred  by  the 
act  of  Incorporation,  by  entering  Into  a  con- 
tract with  the  district  to  furnish  water  to  the 
district  for  10  years  from  that  date,  which 
term  will  not  expire  until  May,  1900,  It  there- 
by exbausted  the  power  conferred  upon  It 
until  the  10  years  dnring  which  the  contract 
Is  to  run  have  terminated.  There  Is,  how- 
ever, no  limitation  In  tbe  act  of  tbe  power  to 
contract;  and.  In  the  absence  of  such  Umlta- 
tlon.  we  see  no  reason,  though  such  powers 
are  usually  strictly  construed,  and  thongb 
the  contracting  parties  are  corporations,  why 
they  may  not  modify  an  existing  contract, 
or  enbstltute  a  new  one  In  tbe  place  of  it, 
precisely  In  the  same  manner  as  natural  per- 
sons, provided  only  that  such  modification  or 
new  contract  be  reasonable  and  proper.  It 
will  be  noticed  that  In  section  9  of  tbe  act  of 
Incorporation  of  tbe  fire  district-  the  terms 
upon  which  the  town  of  Pawtucket  was  to 
f  umlab  water  to  the  district  were  to  be  agreed 
upon  on  the  part  of  tbe  town  by  the  town 
conncU.  The  qnestlons  arise  whether  this 
power  on  tbe  Incorporation  of  tbe  city  of 
Pawtucket  passed  to  the  city  council,  or  to 
tbe  board  of  aldermen,  and,  unless  It  did 
to  one  or  the  other,  whether  there  Is  now 
any  body  or  officer  authorized  to  make  such 
agreement  on  behalf  of  tbe  city  These  ques- 
tions have  not  tem  argued,  and  we  suggest 
them  to  counsel  for  their  consideration.  De- 
murrer overruled,  and  preliminary  Injunction 
heretofore  granted  made  permanent 


BBAOO  T.  GFFT  OF  BUTLAND. 

(Supreme  Gonrt  of  Vermont    ButJand.  Jiriy 
14,  1898.) 

DUUOaS— ObSTRUOTIM  Drai»  —  LlABlUTT  OP 
CiTT  — APFBAL  ATID  EREOS. 

1.  A  city  had  water  pipes  laid  in  Its  streets, 
under  a  contract  whereby  its  superintendent 
of  waterworks  was  to  determine  whether  tbe 
work  was  done  In  a  workmanlike  manno't  and 
to  superintend  and  inspect  the  work  and  ma- 
terials.   The  Buperintendent  ordered  a  private 

{•lank  drain  in  tbe  street  to  be  cut  and  the  pipe 
m  bedded  therein.  Edd,  that  the  dty  was  lia- 
ble for  damans  resulting  from  the  drain  be- 
ing obstructed. 

2.  Exceptions  that  an  action  for  obstructing^ 
a  private  drain  in  the  street  could  not  be  main- 
tained, because  there  was  no  testimony  to 
show  a  right  to  maintain  the  drain,  cannot  be 
reviewed,  where  they  do  not  show  whether 
there  was  such  testimony  or  not 

Exceptions  from  Butland  county  court;  Ty- 
ler, Judge. 

Action  by  William  W.  Bragg  against  tbe 
dty  of  Rutland.  There  was  a  Judgment  for 
plaintiff,  and  defendant  excepts.  Exceptions 
overruled. 

Horace  W.  Love,  for  idalntlff.  Chades  L. 
l^we,  for  defendant 

BOWBLL,  J.  The  city  contracted  with  In- 
man  Bros.,  whose  business  it  was  to  do  Bucb 
work,  to  furnish,  deliver,  lay,  and  set  water 
pipes,  valves,  and  flre  hydrants  In  certain 
streets  of  the  city,  for  tbe  poipose  of  extend- 
ing Its  water  s^tem.  the  tity  reserving  the 
right  to  change  courses,  and  to  add  to  or  di- 
minish tbe  quantity  of  the  several  stees  of 
pipe  specified.  All  pipes  were  to  be  laid  in 
true  line  and  grade,  under  the  direction  of 
the  superintendent  of  the  dty  waterworks, 
and  to  have  a  fair  and  uniform  bearing  od 
firm  and  well-compacted  earth  throughout 
their  entire  length,  and  In  no  case  to  He  In 
contact  with  ledge  nor  bowlders,  and  to  be 
not  less  than  four  feet  and  a  half  b^ow  the 
surface  of  the  ground.  All  work  was  to  be 
done  In  a  thorough  and  workmanlike  manner, 
subject  to  tbe  Inspection  and  approval  of  the 
superintendent  of  the  city  waterworks,  "in 
charge";  and  the  work  and  the  materials 
were  subject  at  all  times  to  the  supolntend- 
ence  and  Inspection  of  said  superintendent  or 
Bacb  other  person  as  the  city  water  commit- 
tee should  appoint;  and  If  the  superintendent, 
or  other  person  appointed,  condemned  and 
rejected  any  Inft.i-ior  work  or  material,  socb 
work  or  material  was  to  be  Immedlatdy  ex- 
cluded and  removed  by  the  contractors,  and 
replaced  with  proper  and  acceptable  work  or 
material,  without  extra  compensation  there- 
for. 

There  was  a  private  plank  drain  that  con- 
ducted sewage  from  the  plalntUTa  bakery, 
and  from  other  buildings  in  tbe  vicinity,  to 
a  public  sewer  In  West  street  which  was  a 
public  highway;  and  the  workmen  of  the  con- 
tractors, in  ditching  the  street  for  tbe  water 
pipe,  and  to  lay  It  at  contbmous  grafle,  cut  » 
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lltOe  Into  tbe  top  of  said  drain,  and  Imbedded 
the  pipe  therein,  whereby  tbe  drain  was  so 
obstructed  that  In  time  it  caused  the  seware 
to  set  back  Into  the  plaintiff's  bakery,  and  do 
tbe  damase  complained  of.  Tbe  saperlntend- 
ent  of  the  dty  waterworks  was  present  at  the 
time,  and.  Intending  to  act  within  the  scope 
of  his  authority  as  sacfa.  and  in  accordance 
with  said  contract,  directed  that  the  drain  be 
cut  and  the  pipe  Imbedded  therein  as  afore- 
said; and  the  question  Is  more  especially 
whether  the  city  1b  liable  for  his  act.  and  not 
so  much  whether  it  Is  liable  for  tbe  act  of  tbe 
servants  of  the  contractors,  as  It  would  bare 
been  had  he  not  Interfered  Id  the  matter. 

Without  considering  whether  he  was  acting 
within  the  scope  of  the  authority  conferred 
upon  him  by  the  city  charter,  we  think  he 
was  acting  within  the  scope  of  the  authority 
conferred  upon  him  by  the  contract.  The 
coutract  afforded  no  staudnrd  by  which  to 
determine  whether  the  work  was  done  In  a 
thorongh  and  workmanlike  manner,  except 
the  approral  and  acceptance  of  the  superin- 
tendent or  such  other  person  as  the  water 
committee  should  appoint;  and  they  appoint- 
ed no  other,  so  It  was  left  to  the  superintend- 
ent. The  contractors  could  not  know  what 
would  be  satisfactory  to  bim  unless  be  direct- 
ed; and  they  would  have  to  follow  his  direc- 
tions In  order  to  avoid  his  condemnation  and 
meet  his  approval,  and  this  necessarily  gave 
him  the  right  to  direct  how  the  work  should 
be  done  within  the  general  limits  of  the  con- 
tract 

But  It  Is  said  that  the  right  of  the  city  to 
lay  the  pipe  In  tbe  street  was  paramount  to 
the  right  of  the  owners  to  maintain  their 
drain  therein,  and  that,  therefore,  the  city  Is 
not  liable.  The  exceptions  sbow  that  the  de- 
fendant objected  below  tbat  the  action  could 
not  be  maintained,  for  that  there  was  no  tes- 
timony to  show  a  right  to  maintain  the  drain 
In  the  street  But  the  exceptions  do  not 
show  whether  there  was  such  testimony  or 
not  and  we  cannot  assume  that  there  was 
not  Hence  tbls  question  Is  not  raised  by  tbe 
record.  Judgment  affirmed. 


FULLER  T.  YALIQUETTB. 

(Supreme  Court  of  Vermont    Rutland.  Jane 

IS,  1898.) 

Civil  Damage  Acts— Istoxioatiox— Evidbscb— 
AiiMissiBiLiTT — Trial — Practice. 

1.  In  an  action  under  the  civil  damaKe  laws, 
on  an  issue  whether  a  pemon  was  intoxicated 
when  injured,  testimony  tbat  one  eveniofc  wit- 
ness shaved  him,  and  be  was  sober,  withont 
identifj-ing  the  particular  evening,  except  that 
CD  that  occasion  some  one  else  commenced  the 
work,  and  witness  finished  It,  Is  admissible, 
where  the  person  injured  testifies  that  just  be- 
fore the  accident  he  got  shaved,  one  man  com- 
mencing the  work,  and  another  completing  it 

2.  Error  cannot  be  predicated  on  the  exclu- 
sion of  a  witness'  answer  on  cross-examtua- 
tioo,  where  no  offer  was  made  to  show  what 
his  testimony  would  teud  to  prove. 


S.  On  an  Issue  of  a  person's  Intoxication  at  a 
particular  time,  testimonr  that  witnesses  had 
frequently  seen  Urn  during  the  preceding  rear, 
sometimes  daily,  and  tbat  he  was  always 
sober,  is  admissible  In  rebuttal  of  testimony 
that  dnring  inch  year  he  was  frequently  intoxi- 
cated. 

Bxceptlona  fin»n  Bntland  county  conrt; 
Munson,  Judge. 

Oase  by  Emily  B.  Fuller  against  William 
H.  Vallquette,  under  Y.  S.  |  4507,  for  dam- 
ages to  plaintiff  from  injury  received  by  her 
husband  while  intoxicated  by  liquor  furnish- 
ed by  defendant.  Terdlct  and  Judgment  for 
defendant,  and  plaintiff  excepted.  Affirmed. 

H.  W.  Love  and  J.  K.  Batchelder,  for  plain- 
tiff. Butler  &  Moloney  and  F.  S.  Flatt»  for 
defendant 

TAPT,  J.  Tbree  questions  of  evidence  are 

presented  by  the  record: 

I.  Tbe  testimony  of  the  witness  Bacon,  to 
show  that  he  shaved  Fuller  one  evening,  and 
that,  80  far  as  be  knew,  be  (Fuller)  was  all 
right  (meaning  that  be  was  not  Intoxicated), 
was  admitted  under  exception.  Tbe  objection 
to  It  was  "that  It  was  not  shown  that  he 
(Fuller)  was  there  that  night" ;  that  Is,  as  we 
construe  the  objection,  tbe  night  of  the  acci- 
dent to  Fuller.  If  tbe  testimony  did  not  re- 
late to  the  night  of  the  accident  It  was  Im- 
material, and  should  have  been  excluded. 
The  witness  could  not  state  that  he  shaved 
Fuller  the  night  of  the  injury,  but  did  tes- 
tify that  he  shaved  him  but  once,  which  be 
thought  was  some  time  before  the  day  on 
which  the  accident  happened,  but  that  when 
he  did  shave  him,  some  one  else,  he  thought, 
commenced  the  work,  and  he  (tbe  wimeaa) 
finished  it  Fuller  had  testified  that  he  was 
shaved  just  before  the  accident,  and  that 
tbe  proprietor  of  tbe  shop  began  to  shave 
him,  but  turned  blm  over  "to  some  other 
lunk-head"  to  finish  shaving  him.  Tbe  testi- 
mony of  the  witness,  in  connection  with  Ful- 
ler's testimony,  tended  to  show  that  It  was 
the  night  of  the  accident  that  he  shaved  Ful- 
ler, and  that  on  that  occasion  Fuller  was 
sober,  which  was  one  of  tbe  facts  In  Issue. 
The  testimony  was  legitimate. 

2.  Max  Valiquette  gave  material  testimony 
for  the  defendant  and  was  inquired  of  on 
cross-examination  If  he  had  ever  been 
brought  up  on  a  complaint  for  selling  liquor 
at  the  defendant's  hotel.  Tbe  question  was 
excluded.  It  does  not  appear  what  the  an- 
swer of  the  witness  would  have  been,  bad  he 
been  permitted  to  answer  the  question. 
There  was  no  offer  to  show  the  fact  which 
his  testimony  would  tend  to  prove.  There- 
fore there  was  no  error,  for  we  cannot  pre- 
sume the  answer  would  have  been  favorable 
to  the  plaintiff.  AInsworth  v.  Hutchins.  52 
Vt  554;  Smith  v.  Insurance  Co.,  60  Vt  682. 
15  AU.  353;  Roacb  v.  Cnldbeok,  64  Vt  593. 
24  Atl.  989;  Carpenter  v.  Wllley,  65  Vt  1((8, 
26  Atl.  488;  Houston  v  Brush,  66  Vt  331. 
29  Atl.  380;  State  r.  Koakes.  70  YL  — ^  4U 
AU.  249. 


Digitized  by 


Google 


580 


41  ATLANTIC  REPOBTSB. 


(Vt. 


3.  Tbe  plalutUTs  testimonr  tended  to  show 
that  her  husband  had  frequently  been  Intoxi- 
cated prerloQB  and  op  to  the  time  of  the  ae- 
iddent.  The  twtlmony  of  Peabodr.  Stearns, 
«nd  Knox,  In  rebuttal,  tended  to  show  the 
contrary,— that  tbey  tad  frequently,  and 
sometimea  dally,  met  blm,  and  that  he  was  at 
all  times  sober.  The  testimony  of  the  plain- 
tiff that  her  husband  was  frequently  intoxi- 
cated may  not  have  been  legitimate,  as  It  was 
a  collateral  fact  whether  he  bad  during  the 
year  prior  to  the  accident  been  Intoxicated; 
but,  it  having  been  admitted  subject  to  the 
defendant's  exception,  it  was  a  circumstance 
morally  tending  to  render  the  disputed  fact 
—which  was  whether  be  was  Intoxicated  at 
t^ie  timeof  the  accident  or  not— more  probable, 
even  If  it  was  collateral,  so  as  not  to  be  ad- 
missible as  legal  eTidence;  and  the  defend- 
ant bad  the  right  to  do  away  with  any  Im- 
pression it  may  haTe  created  In  the  minds 
of  the  Jury  by  OTldence  of  the  same  character 
and  force  which  tended  directly  to  meet  IL 
The  evidence  was  property  admitted.  Lytle 
V.  Bond's  Estate.  40  Vt  618;  State  t.  Slack, 
69  Vt  486.  S8  Aa  811. 

The  question  In  re^tect  to  the  duuge  argned 
by  the  plalntUFt  coanael  was  not  reserred 
apon  trial,  and  Is  tliereCoie  not  considered. 
Judgment  affirmed. 


FIRST  NAT.  BANK  OF  BRANDON  T. 

BRIGOS'  ASSIGNEES. 

(Supreme  Court  of  Vermont    Rutland.  July 
21,  1886.) 

KoTios  TO  Bank— KifowLBDOB  or  Otpicbrs— 

ImOLTSaOT— PKACDULaiTT  CONTBrAXOB. 

1.  Where  a  bank  director  and  a  caBhier  ex- 
ecuted a  note  ss  makers,  the  director  being  in 
fact  only  a  surety  for  the  cashier,  who  ob- 
tained  a  loan  on  it  from  the  bank,  witbont  any 
other  bank  offlcial  haTing  knowledge  of  the 
snretyship,  the  director  was  liable  as  principal, 
since  knowledge  to  him  and  the  cashier,  in 
such  case,  was  not  knowledge  to  the  bank. 

2.  A  note  parable  to  a  bank  cnflbier  was, 
witboat  oonBideratioo,  made  and  delivered  to 
him,  to  be  used  at  the  bank.  After  maturity, 
and  after  both  he  and  the  maker  had  become 
insolvent,  he  turned  It  over  to  the  bank,  apply- 
ing it  on  an  Indebtedness  due  from  him.  The 
bank  had  then  no  kuowledse  of  their  Insol- 
vency. BHd,  that  the  aseiruees  of  the  Insol- 
vent maker  cannot  defeat  the  appropriation  of 
the  note  to  the  use  of  the  bank,  it  not  being 
a  fraudulent  conveyance  of  property. 

Exceptions  from  Rutland  county  court; 
Ross,  Chief  Judge. 

Proceedings  by  the  First  National  Bank  of 
Brnndon  against  Oeorge  Brlggs'  assignees. 
There  was  a  pro  forma  Judgment  for  plain- 
tiff, entered  on  the  report  of  a  referee,  and 
clefcndante  except  Affirmed. 

Joel  C.  Baker  and  E.  S.  Uarsfa,  for  plain- 
tiff. Stewart  &  WUds  and  Ormsbee  &  Brlggs, 
for  defendants. 

ItOSS.  O.  J.  1.  The  first  contention  made 
on  the  referee's  report  relates  to  the  liability 


of  the  Insolvent's  estate  on  claims  1  and  2. 
1  is  a  note  for  $7,000.  and  2  a  note  for  $2,200, 
both  payable  to  the  plaintiff,  and  signed  Joint- 
ly by  the  Insoifvent  and  his  brother,  Frank  K. 
Brlggs.  The  plalutlfl  discounted  both  notes^ 
and  neither  has  ever  been  paid.  At  the  time 
these  notes  were  discounted,  Frank  E.  Brisgs 
was  the  cashier,  and  George,  a  director,  of  tHe 
plaintiff  bank.  There  Is  nothing  on  the  face 
of  the  notes  to  indicate  the  relation  of  tbe 
signers  to  each  other.  Both  signers  upon  the 
notes  appear  to  be  Joint  makem  or  principals. 
In  fact  the  Insolvent  was  surety  for  the  oth- 
er signer,  nils  relation  was  not  In  fact, 
known  to  any  of  the  other  officers  of  the 
plaintiff.  The  knowledge  of  the  makers  of 
these  notes,  although  one  was  the  cashier  and 
the  other  a  director  of  the  plaintiff  bank,  in 
law.  was  not  the  knowledge  of  the  plaintiff. 
Knowledge  acquired  bj  the  officers  or  agents 
of  a  corporation  while  not  acting  for  tlie  cor- 
poration, but  while  acting  for  themselves.  Is 
not  Imputeble  to  the  corporation.  The  gen- 
eral rule  which  Imputes  the  knowledge  of 
the  agent  to  his  principal,  and  charges  the 
latter  with  U,  is  based  upon  the  principle 
that  It  Is  the  doty  of  the  agent  to  act  for  his 
principal  upon  such  notice,  or  to  communi- 
cate the  Information  obtained  by  him  to  his 
principal,  so  as  to  enable  the  latter  to  act  up- 
on It  It  does  not  apply  when  the  agent  acts 
for  himself  In  bis  own  Interest  and  adverse- 
ly to  that  of  the  principal,  because  in  such 
case  he  will,  very  likely,  act  for  hhuself,  rath- 
er than  for  his  principal,  and  because  he  will 
not  be  likely  to  communicate  to  the  principal 
a  fact  which  he  Is  lnter«ted  to  conceal,  or 
under  no  duty  to  communicate.  Tbla  applies 
to  all  cases  where  be  is  acthig  for  himself 
with  the  coiporatioD.  Hence,  If  a  corporation 
officer  or  agent  acts  avowedly  for  himself  In 
a  transaction  with  the  corporation,  he  is  re- 
garded as  a  stranger  to  the  corporation,  deal- 
ing as  If  he  had  no  offlcial  relations  with  tt 
This  rule  applies  to  controversies  growing 
out  of  discotmt  of  bills  and  notes  by  banks 
for  their  own  officers.  In  tucA  cases  the 
bank  will  not  be  affected  by  notice  of  any 
conditions  upon  which  the  note  In  question 
was  given.  4  Thmnp.  Ooip.  H  5204r-S2Q8; 
Bank  t.  Olfford,  47  Iowa,  676;  Bank  v. 
Christopher.  40  N.  J.  Law,  486;  Lyndon  Mffl 
Co.  v.  Lyndon  L.  ft  B.  InsL,  68  Vt  681.  22 
Atl.  On  these  wdl-^stablished  principles, 
the  plaintiff  Is  not  affected  with  Imputable 
knowledge  of  the  relation  of  Oie  Insolvent  to 
the  other  signer  of  these  notea  ITidess  knowl- 
edge ot  his  relation  to  the  other  signer,  on 
the  facts  found,  Is  ImputsUe  to  the  plain- 
tiff, It  Is  not  contended  that  the  facts  found 
by  the  referee  In  regard  to  the  extension  of 
the  time  of  the  payment  ot  these  notes,  If 
found  from  competent  testimony,-^  r^ard 
to  which  no  decision  Is  made,— discharge  the 
insolvent  or  his  esUte  from  liabUlty  to  pay 
them.  These  notes,  therefore,  are  proper 
charges  upon  the  estate  of  the  Insolvent 
Claims  3,  4,  and  5  are  not  contested  bere. 
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2.  ClaLm  6  1b  a  note  for  |5,000,  executed  by 
the  Insolvent  JsnuarT  17,  1891,  payable  to 
Uie  order  ot  F.  B.  Brlggs,  at  tbe  bank  of  the 
plaintiff,  one  month  after  date.  It  la  found 
that  this  was  an  accommodation  note,  execut- 
ed by  the  inaolTcnt  to  bis  brother,  the  cash- 
ier of  tbe  plaintiff,  for  use  at  the  plaintiff 
bank.  It  was  made  without  consideration  or 
security.  The  referee  reports  that  It  bears 
certain  Indorsements  and  memoranda  npon 
Its  back.  In  tbe  handwriting  of  Frank  B. 
Brlggs.  It  bears  tbe  number  of  another  note 
executed  t)efore  that  time  by  F.  B.  Brlggs  to 
tbe  plaintiff,  for  92,000.  There  was  no  ert- 
dence  before  tbe  referee  that  this  note  was 
ever  discounted  tbe  plaintiff,  nor  that  tbe 
bank  ever  paid  any  money  or  other  consldera 
tfon  for  It.  It  was  not  entered  upon  tbe  rec- 
ords or  books  of  the  bank  until  December  30, 
1892,  when  an  Inrentory  was  made  of  tbe 
notes  belonging  to  the  bank.  It  was  entered 
upon  this  Inventory.  February  let,  follow- 
tDg,  Frank  B.  Brlggs  ceased  to  be  cashier,  and 
Cteoi^e  Brlggs  became  cashier  for  three 
months.  At  the  time  of  making  this  Inven- 
tory, Frank  B.  Brlggs  was  short  In  his  ra- 
rlons  accounts  with  the  plaintiff  to  the 
amount  of  ^,000.  A  portion  of  the  short- 
age was  in  his  loan  account  If  this  note  Is 
a  part  of  his  loan  account,  there  Is  still  a 
shortage  of  nearly  91,00a  When  tbe  Inven- 
tory was  made,  t>otb  Frank  B.  and  George 
were  In  fact  Insolvent,  and  filed  petitions  to 
be  a4)udbed  Insolvents  la  the  Jannary  follow- 
ing. Th^  were  both  prMent  at  tbe  nuking 
of  the  Inventory.  It  Is  found  that  Frank  B., 
on  that  day,  before  tbe  inventory  was  made. 
Indorsed  the  note,  and  placed  It  among  the 
notes  belonging  to  the  plaintiff,  to  make  up, 
in  part,  the  shortage  In  his  loan  account 
When  the  note  was  fonnd  among  the  notes  of 
the  plaintiff  in  making  this  Inventory,  the  In- 
BOlvent  expressed  aaii)rlse  at  flndlng  this 
note  aipong  the  notes  of  the  bank,  and  asked 
what  It  meant  Frank  thereupon  said  that 
It  belonged  to  him  to  pay.  niereupon  the  in- 
solvent wrote  across  the  back  of  the  note  the 
words,  "This  bdongs  to  me  to  pay,**  and 
Frank  B.  Brlggs  signed  it  by  placbtg  his  Inl- 
tiala,  "F.  B.  B.,"  thereunder.  Thereafter 
this  note  remained  among  tbe  notes  of  the 
bank,  and  was  passed  over  by  Frank  E.,  as 
such,  to  the  Insolvent  when  he  became  cash* 
ler,  February  1,  189S,  and  by  tite  Insolvent 
passed  over  to  his  successor  when  be  ceased 
to  be  cashier,  Hay  1, 1896.  The  referee  finds 
that  this  note,  wIUl  others,  was  signed  by 
tbe  insolvent  with  the  understanding  on  his 
part  thst  It  was  to  be  used  by  Frank  B  at  the 
plaintiff  bank,  and  to  represent  nuHiey  to  be 
there  borrowed  by  hfan.  There  Is  no  flndii^ 
by  tbe  referee  Qiat  either  tbe  Insolvent  or  his 
brother,  Fnnk  E.,  was  Insolvent  when  the 
latter  executed  and  delivered  to  the  former 
this  note,  January  17,  1891.  From  that  time 
nntfl  December  80,  1892,  Frank  B.  held  it  In 
his  bands,  with  the  right  to  use  It  In  his  deal- 
ings with  tbe  plalntlfl;  and  on  the  latter  date 


he  did  use  It  as  an  asset  which  he  held,  to  re- 
duce the  shortage  In  his  loan  account  with  the 
plaintiff.  This  was  done  with  the  knowledge 
of  the  huolvent^  and  idthout  ot^ectlon  from 
him.  It  then  became  an  asset  of  the  plaintiff, 
with  the  knowledge  of  the  Insolvent  It  is 
not  found  that  the  plaintiff  then  believed  or 
had  reastm  to  believe  that  either  tbe  maker 
or  indorser  ot  tills  note  was  Insolvent  Hie 
note  was  not  a  conveyance  of  property  by  ei- 
ther. Hence  the  asdgnees  of  George  Brlggs 
cannot  take  advantage  of  tbe  fact  of  Insol- 
vency to  defeat  tiie  appropriation  of  the  note 
then  made  by  Frank  B.,  with  the  acquiescence 
of  tile  insolvent,  to  the  use  and  beneflt  of  tiio 
plaintiff.  On  tiiese  views,  tills  note  Is  a 
pn^er  charge  against  tSie  estate  of  the  in- 
solvent 

Tbe  referee  hss  sabmltted  a  question  as  to- 
the  time  to  which  interest  should  be  compnted. 
on  some  of  these  dalms.  We  have  not  ctHBSld- 
ered  that  question,  inasmuch  as  we  under- 
stand that  tbe  court  of  Insolvency  vlll  adjust 
the  compntotion  of  Interest  on  all  dalms  pmr- 
ed  against  the  estate  so  ttiat  all  may  abare- 
ratably  In  the  estate.  Judgment  afflrmad, 
and  ordered  to  be  certified  to  the  court  at  In- 
solvency. 


BOWLBS  V.  OABB. 
(Sivreme  Coott  of  Vermtmt   FMnkBa.  JntF 
21.  1898.) 

Bncncam— PoBBBsnoir— Fuot.  SoBantDSB  bs 
DsraHDiitT— E  VI  dbhob. 

1.  An  owner  of  laod^  who  accepts  from  a 
tenant  under  a  written  lease  an  oral  saTrender 
of  possesBlon.  cannot  maintain  ejectment 
against  him. 

2.  Where  the  agent  ot  one  who  had  contract- 
ed for  the  purchase  of  lands  from  the  receiver 
of  a  nattonal  bank  represented,  before  the  title 
was  completed,  to  the  tenant  of  such  lands,, 
that  such  agent's  principal  had  purchased  the 
premises,  and  the  tenant  on  the  faith  thereof 
Borrendered  possession,  the  latter,  in  ejectment 
against  him,  may  treat  the  completion  of  the 
title  as  relating  back  to  the  purchase,  and-, 
hence  may  prove  the  declarations  of  such 
agent  to  show  a  surrender  of  possesion  In  bar 
of  tbe  action. 

3.  Declarations  of  an  agent  of  plaintiff  made 
after  action  brought  are  properly  admitted  to 
discredit  such  agent's  testimony  for  idainttff. 
inconsistent  with  such  declarations. 

Exceptions  fnun  Franklin  county  eonrt; 
Stert  Judge. 

Ejectment  by  Susan  B.  Sowlea  against  An- 
thony Carr.  From  a  verdict  and  judgouut 
for  defendant,  plahitiff  took  exceptions.  Af-^ 
firmed. 

B.  A  Sowles,  for  plaintiff.   OL  O.  Austin,. 

for  defendant 

BOSS,  C.  J.  This  Is  an  action  of  ejectment 
To  malnteln  it  the  plaintiff  must  esteUlsh. 
that  she  was  entltied  to  the  possession  of  the 
demanded  premises,  and  that  the  defendant 
was  wrongfully  In  possession  thmof,  at  the 
time  the  action  was  commenced.  The  only 
fact  controverted  was  whether  the  defendant 
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was  In  poueealOD  wben  the  action  was  com- 
menced. He  had  been  In  possesBloo,  bnt 
claimed  that  he  had  smrendered  posaesBlon 
to  the  plaintiff,  and  that  Bhe  had  accepted 
the  surrender  t)efore  she  commenced  the  ac- 
tion. B7  poBseaslon  under  the  lease  he  bad 
an  Interest  In  real  estate,  which  could  not  be 
conTeyed  except  by  an  Instrument  In  writing. 
Bnt  that  qnestlon  Is  not  InvoWed  In  the  deci- 
sion of  the  case.  He  could,  with  the  plain- 
tiff's consent,  withdraw  from  the  possession 
oC  the  premises,  so  as  to  defeat  her  right  to 
maintain  ejectment  against  bim.  HaTing 
oDce  entered  into  possession  under  the  lease, 
he  could  not  abandon  such  possession  with- 
out ber  consent  and  acceptance.  As  held 
when  this  case  ^as  before  this  court,  as 
found  In  69  Vt  414,  38  AtL  77,  "there  could 
be  no  surrender  without  the  consent  and  ac- 
ceptance of  the  plaintiff.  With  such  consent 
and  acceptance  there  certainly  could  be  a 
surrender  of  possession  that  would  defeat 
this  action."  The  surrender  and  acceptance 
there  spoken  of  was  one  In  fact  verbally 
agreed  to  and  acted  upon.  By  such  surrender 
In  fact  by  the  defendant,  consented  to  and 
accepted  by  the  plaintiff,  the  plaintiff  would 
estop  herself  from  thereafter  claiming  that 
the  defendant  was  still  In  possession  under 
hla  lease,  and  defeat  her  right  to  maintain 
ejectment.  At  the  close  of  the  evidence  the 
plaintiff  moved  that  the  court  direct  a  verdict 
in  her  favor,  because,  she  contended,  there 
was  no  testimony  tending  to  establish  that 
she  accepted  such  surrender  by  the  defend- 
ant. But,  on  carefully  rending  and  consider- 
ing the  testimony,  we  think  the  testimony  of 
the  defendant,  of  Sartwell.  and  of  other  wit- 
nesses, in  regard  to  the  acts  of  the  plaintiff's 
agent,  fairly  tended  to  show  such  surrender 
by  the  defendant  and  acceptance  by  the  plain- 
tiff after  she  became  entitled  to  the  premises, 
and  l>efore  she  commenced  this  action. 

2.  She  also  contends  that  the  court,  to  ber 
prejudice,  admitted  testimony  in  regard  to 
the  doings  of  her  agent  with  the  defendant 
before  she  received  conveyance  of  the  prem- 
ises on  May  29,  1884.  But  ber  contract  for 
the  place  with  the  receiver  of  the  banli  was 
made  the  summer  before.  It  needed  the  ap- 
proval of  the  court  and  of  the  comptroller  of 
currency.  While  awaiting  these,  the  evidence 
tended  to  show  that  ber  agent  Informed  the 
defendant,  who  did  not  kuow  to  tbe  contrary, 
that  she  had  purchased  the  premises,  and 
commenced  negotiating  with  him  about  tbe 
payment  of  the  rent  and  surrendering  posses- 
sion. When  the  contract  was  approved,  the 
plaintiff's  Interest  In  the  premises  dated  from 
the  time  of  her  purchase,  and  not  from  the 
date  of  tbe  conveyance  by  the  receiver  to  her. 
At  least,  tbe  defendant,  on  the  representa- 
tions of  ber  agent,  had  the  right  so  to  regard 
it  This  renders  this  testimony  admissible. 
By  tbe  charge  of  the  court  the  defendant 
was  required  to  establish  that  he  surrendered 
the  possession  with  her  consrait,  and  that  she 
Accepted  it  mf  ter  her  purchase  of  the  prem- 


ises, and  before  this  suit  was  commenced. 
There  was  no  error  in  the  admission  of  this 
testimony,  and  the  use  which  the  court  al- 
lowed the  Jnrj  to  make  of  it  She  ftirttaer 
contends  that  tbe  court  erroneously  admitted 
proof  of  declarations  of  ber  agent  made  after 
the  action  was  commenced.  Tbls  evidence 
was  not  received  as  proof  of  the  facts  de- 
clared by  the  agent,  but  to  discredit  the 
agent  who  was  a  witness  tor  tbe  platntifT, 
and  denied  making  the  declarations  ioconsist 
ent  with  bis  testimony.  Proof  of  his  declara- 
tions was  properly  admitted  for  this  purpose. 
The  court  In  Its  chai^re  clearly  pointed  on' 
to  the  Jury  that  such  was  the  only  use  they 
could  make  of  this  class  of  testimony.  The 
testimony  did  not  show  a  sale  of  a  part  of 
tbe  premises  for  taxes,  and  the  court  properly 
declined  to  comply  with  tbe  plalntlff'B  flftb 
request  to  charge.  Judgment  affirmed. 


HIDDLEBURT  ELECTRIC  CO.  v.  TUP- 
PER  et  al. 

(Snpieme  Court  of  Vermont.  Addison.  Jnly 

22,  1808.) 

TssAsm  tm  CoMHON— PeKMAXEirr  Impkovkmbvts 
— Rrpaiks — Division  or  Ciwr. 
Tenants  In  cotninon  of  a  water  power  had 
to  share  the  cost  of  buildiog  and  repairing  tbe 
flume  and  bulkhead.  One  tenant  rebuilt  the 
bulkhead  and  part  of  the  flume,  makiug  the 
bulkhead  larger  and  deeper,  and  putting  In  a 
stone  foundation  In  place  of  timbers,  and  nsioK 
more  expensive,  but  more  durable,  timlter  in 
the  flume.  The  water  suH>ly  bad  not  in- 
creased so  as  to  demand  a  larger  bulkhead. 
Held,  that  he  could  recover  of  the  other  tenant 
his  proportionate  expense  of  rebuilding  the 
same  sized  bulkhead  as  before,  and  for  tbe  more 
expensive  timber,  bnt  not  for  buildine  it  lareer, 
nor  putting  In  stone  foundation,  unce  these 
were  permanent  Improvements,  and  not  repairs. 

Appeal  In  chancery,  Addison  county;  Mun- 
son.  Chancellor. 

Action  by  the  Mlddlebury  Electric  Company 
against  A.  P.  Tupper  and  others.  There  was 
a  decree  for  the  orator  for  less  than  the  sum 
i  domanded,  and  it  appeals.  Reversed. 


Button  &  Button,  foi  orator.  W.  H.  BUas, 
for  defendants. 

TYLER,  J.  The  following  are  substantially 
the  facts  found  by  the  msster:  The  orator 
and  the  defendants  A.  P.  Tupper  and  H.  S. 
Peck  were  tenants  in  common  of  a  water 
power  on  the  west  side  of  Otter  creek.  In  Mid- 
dlebury,  and  of  a  flume  sbout  130  feet  long 
for  the  utilization  of  the  power;  about  20  feet 
of  the  flume  being  called  the  "bulkhead."  By 
the  terms  of  the  conveyances  by  which  these 
two  defeudauts  acquired  their  rights  as  such 
tenants,  they  were  obliged  each  to  contribute 
one-flftb  part  of  the  cost  of  building  and 
keeping  the  fltune  and  bulkhead  in  repair. 
On  April  18,  1805.  the  gates  and  one  side  of 
the  bulkhead  were  carried  out  by  high  wa- 
ter. Tbe  remaining  portion  of  the  bulkhead 
and  a  small  part  of  tbe  flume  that  remain- 
ed, adjoining  it,  were  In  inch  a  candlUon  of 
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decay  that  the  proper  repair  of  the  flume 
aecessltated  rebuUdiog  the  bulkhead  and  the 
small  portion  of  the  flume  adjoining  It.  In 
the  summer  following,  the  orator  proceeded 
to  rebuUd  the  bulkhead  and  the  small  por- 
tion of  the  flume.  The  original  flume  was 
buUt  of  heanlock  and  second-growth  pine. 
The  material  used  In  rebuilding  It  waa 
Georgia  pine,— a  more  durable  wood  than 
that  originally  used,  and  about  twice  as  ex- 
pensive, though  its  expensiveness  was  not  out 
of  proiwrtioQ  to  Its  durability.  The  old  bulk- 
head had  rested  upon  timbers  crossing  each 
other  at  the  ends.  The  new  one  rested  upon 
a.  foundation  of  stone,  and,  as  preparatory  to 
the  laying  of  this  foundation,  rock  was  bl4St- 
-ed  out  The  original  bulkhead  was  about  12 
feet  wide  and  11  feet  deep.  For.a  distance  of 
about  8  feet  the  bottom  of  the  bulkhead  was 
lowered  about  3  feet,  lo  as  to  provide  a  trap 
-or  sand  box.  The  sides  and  end  of  the  new 
bulkhead  were  carried  up  2  feet  higher  than 
the  old  one  had  extended,  and  the  new  bulk- 
head was  made  3  feet  wider  than  the  old 
one.  Three  supply  gates  were  placed  In  the 
new  bulkhead,  the  old  one  having  had  but 
two.  In  the  new  one  there  were  two  waste 
gates,  while  In  the  old  there  was  but  one.  So 
far  as  the  new  structure  differed  from  the 
old  In  respect  to  foundation,  dimensions,  and 
adaptations,  it  was  more  serviceable  than  the 
old,  and  was  more  In  accordance  with  mod- 
ern methods  of  construction;  and  all  the  va- 
rious changes,  modifications,  and  adaptations 
were  improvements  of  a  permanent  char- 
acter. The  cost  of  the  repairs  and  Improve- 
ments was  ¥791,  whlcb  the  master  finds  was 
reasonable.  It  did  not  appear  that  the  con- 
ditions of  the  water  supply  taken  by  the  bulk- 
bead  had  undergone  any  change,  and  a  new 
bulkhead,  having  the  same  shape,  size,  foun- 
dation, and  appliances  as  the  old,  would 
bare  rendered  the  same  service  that  the  old 
one  bad  rendered.  If  the  new  construction 
bad  been  of  the  same  shape  and  dimensions 
as  the  one  It  took  the  place  of,  and  had  been 
built  with  the  same  kind  of  foundation  and 
the  same  appliances  as  bad  belonged  to  the 
former  one,  but  built  of  Georgia  pine,  or  oth- 
er equally  good  material,  the  cost,  as  nearly 
as  can  be  estimated,  would  have  been  $525. 
If  the  part  which  It  was  necessary  to  rebuild 
bad  been  constructed  In  the  same  manner  as 
that  which  It  took  the  place  of,  with  a  like 
foundation,  and  of  hemlock,  the  cost,  as  near- 
ly as  could  be  estimated,  would  have  been 
$400.  The  master  further  found  that  this 
work  was  done  by  the  orator  after  notice  to 
Its  co-tenants,  and  their  refusal  to  Join  there- 
in. 

The  only  question  submitted  is,  what  part 
of  the  expense  incurred  can  be  recovered  of 
defendant  A.  P.  Tupper  as  for  repairs,  the 
law  being  settled  that  the  defendants  are  not 
liable  to  contribute  for  the  expense  of  per- 
manent Improvements.  Farrand  v.  Gleason, 
56  Vt  633.  The  t(,se  of  Geoi^la  pine  In  re* 
banding  the  flume  was  justifiable,  for  It  was 


of  the  same  kind  of  material  as  that  formerly 
used,  but  differed  In  qnallty,  and,  thougb 
more  expensive  than  hemlock.  Its  durability 
was  proportionately  greater.  The  deepening 
and  widening  the  flume,  the  rock-blasting, 
and  laying  a  stone  foundation  for  the  bulk- 
head, and  the  additional  supply  and  waste 
gates,  were  all  permanent  improvements,  for 
the  expense  of  which  the  defendants  are  not 
liable  to  contribute.  If  the  new  bulkhead  bad 
been  of  the  same  dimensions  as  the  old  one, 
a  stone  foundation  for  it  might  have  been 
considered  repairs;  for,  though  more  expen- 
sive, It  would  have  been  more  durable.  The 
repo'rt  furnishes  no  basis  for  the  allowance  of 
a  part  of  the  expense  of  the  foundation  as 
constructed.  Decree  reversed,  and  cause  re- 
manded, with  mandate  that  the  orator  have 
a  decree  against  defendant  A.  P.  Tupper  to 
recover  one-flfth  of  ¥925. 


WOOD  V.  AUGUSTINS. 
(Supreme  Court  of  Vermont.  Washlngtcm. 
Aug.  6.  im) 

PORStoH  JDi)6«BNT8—ComxP8iVBSBB8— Parol 
Evins.s'CE  TO  luPEAcn. 
Const.  U.  S.  art.  4,  }  1.  providing  that  full 
faith  and  credit  shall  be  given  in  each  state  to 
judicial  proceedings  of  other  states,  and  Rev. 
St  U.  S.  {  905.  providing  that  the  judicial  pro- 
ceedings of  otber  states  shall  be  given  the  same 
fuith  and  credit  in  ever;  court  in  the  United 
States  as  they  have  in  the  states  from  which 
they  are  taken,  do  not  preclude  one  sned  on  a 
judgment  obtained  against  him  in  another 
state  to  show  by  parol  that  he  was  not  an  in- 
habitant of  such  state;  that  process  was  not 
served  on  him,  but  on  another  of  the  same 
Dame;  that  he  made  no  appearance:  and  that 
the  person  named  ia  the  record  as  his  attorney 
had  no  authority  to  appear  for  him. 

Exceptions  from  Washington  county  court; 
Taf  t.  Judge. 

Action  by  Jessie  L.  Wood  against  H.  P.  An* 
gustine.  Tbere  was  a  Judgment  for  platntilT, 
and  defendant  excepts.  Reversed. 

Richard  A.  Hoar,  for  plaintiff.  John  W. 
Gordon,  for  defendant 

START,  J.  The  action  Is  debt,  on  a  judg- 
ment rendered  by  the  superior  court  for  the 
county  of  Kennebec,  In  the  state  of  Maine. 
The  record  of  this  Judgment  discloses  suffl< 
dent  facts  to  give  that  court  Jurisdiction. 
It  recites  that  the  defendant  was  a  resident 
of  the  state  of  Maine  at  the  time  judgment 
was  rendered,  that  the  process  was  served 
upon  him  personally,  and  that  he  appeared 
by  attorney.  This  record  was  received  in 
evidence  by  the  court  below,  and  thereupon 
the  defendant  sought  to  contradict  the  facts 
recited  therein  whlcb  related  to  the  jurisdic- 
tion of  the  court,  and  offered  to  show  by 
parol  that  he  was  not  a  resident  of  the  statu 
of  Maine  at  the  time  the  judgment  was  ob- 
tained, that  process  was  not  served  upon  blm, 
and  that  be  made  no  appearance  In  the  cause, 
either  by  himself  or  by  attorney.  The  court; 
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pro  forma,  excluded  the  eridence,  and  the 
defendant  excepted. 

Article  4,  {  1,  of  the  constltntlon  of  the 
tJnlted  States,  prortdes  that  ftill  faith  and 
credit  shall  be  given  In  each  state  to  the  pub- 
lic acts,  records,  and  Judicial  proceedlnga  of 
every  other  state,  and  the  congress  may  by 
general  law  prescribe  the  manner  In  which 
snch  acta,  records,  and  proceedlnga  shall  be 
proved,  and  the  effect  thereof.  Congress,  by 
act  of  May  26,  1790,  now  embodied  lo  section 
906  of  the  Revised  Statutes  of  the  Uolted 
States,  after  providing  the  mode  of  authen- 
ticating the  acts,  records,  and  Judicial  pro- 
ceedings of  the  state,  declares:  "And  the 
said  records  and  Judicial  proceedings  au- 
thenticated as  aforesaid,  shall  have  such 
faith  and  credit  to  them  In  every  court  with- 
in the  United  States,  as  they  have  by  law  or 
usage  In  the  courts  of  the  state  from  whence 
the  said  records  are  or  shall  be  taken."  It 
has  been  held  In  this  state  that  this  act,  in 
connection  with  the  coDstltutioual  provisions 
which  it  was  Intended  to  carry  out,  had  the 
effect  to  rendw  the  Judgments  of  each  state 
equivalent  to  domestic  Judgments  in  every 
other  state,  or,  at  least,  they  have  been  given 
the  same  effect  that  they  had  In  the  states 
where  they  were  rendered.  No  distinction 
appears  to  have  been  made  between  questions 
affecting  the  merits  of  the  Judgment  and 
those  affecting  the  JurlsdIcti<Hi  of  the  court 
raiderhig  them.  Su<A  Is,'  In  effect,  the  hold- 
ing In  Hoxie  v.  Wright,  2  Vt  263;  Factory 
V.  Holt,  14  Vt  92;  Newcomb  v.  Peck,  17  Vt 
802;  Lapham  v.  Brlggs,  27  Vt  27;  McGll- 
vray  v.  Avery,  30  Vt  Ml.  In  all  of  these 
cases  the  case  of  Mills  v.  Duryea.  7  Cranch, 
461.  la  cited;  and  It  la  evident  that  the  court 
Intended  to  follow  the  constmctlon  tbere 
given  to  the  conitltnUon  and  act  of  congress 
by  the  supreme  court  of  the  United  States. 
Since  the  cases  above  cited  were  decided,  the 
case  of  Mills  v.  Duryea,  supra,  has  been  re- 
viewed by  the  United  States  supreme  coort 
hi  Thompson  V.  Whitman,  18  Wall.  457,  and 
the  constitution  and  act  of  congress  as  to 
the  faith  and  credit  due  to  a  Judgment  ren- 
dered In  another  state  received  a  full  expo- 
sition; and  it  was  held  that  the  Jurisdiction 
of  the  court  by  which  a  Judgment  Is  rendered 
in  any  state  may  be  questioned  In  a  collateral 
proceeding  In  another  state;  that  neither  the 
constitutional  provision  that  full  faith  and 
credit  shall  be  given  In  each  state  to  the 
public  acts,  records,  and  Judicial  proceedlnf^ 
of  every  other  state,  or  the  act  of  congress 
passed  in  pursuance  thereof,  prevented  an  in- 
quiry Into  the  Jurisdiction  of  the  court  by 
which  a  Judgment  offered  In  evidence  was 
rendered;  and  that  the  record  of  a  Judgment 
rendered  In  another  state  may  be  contradicted 
as  to  the  facta  necessary  to  give  the  court 
Jurisdiction,  either  as  to  the  subject-matter 
or  the  person,  and,  if  it  be  shown  that  such 
facts  did  not  exist,  the  record  will  be  a  nnl- 
wlthstanding  It  may  recite  that  tbey 
,  Mr.  Justice  Bradley,  In  dellrerhig 


the  opinion  of  the  court,  referred  to  the  case 
of  Mills  ▼.  Duryea,  and  said:  'TThe  court  In 
that  case  held  that  the  act  gave  to  the  lodg- 
ments of  each  state  the  same  conclusive  ef- 
fect u  records.  In  all  tbe  states  as  they  had 
at  home;  and  that  nil  debet  conld  not  be 
pleaded  to  an  action  brought  thereon  In  an- 
other state.  This  decision  has  never  l>een  de- 
parted from  in  relation  to  the  general  effect 
of  such  Judgments,  where  the  questions  rais- 
ed were  not  questions  of  -Jurisdiction.  But, 
when  the  Jurisdiction  of  the  court  which  ren- 
dered the  Judgment  has  been  assailed,  quite 
a  different  view  has  prevailed."  Hie  holding 
In  Thompson  v.  Whitman  has  been  adhered 
to  by  tbe  United  States  supreme  court  Thus, 
in  Wlsconshi  v.  Pelican  Ins.  Co.,  127  U.  S. 
266,  8  Sup..  Ot  1S70,  Mr.  Justice  Gray,  in 
speaking  for  the  court  of  the  constitution  and 
act  of  congreaa,  by  which  the  Judgments  of 
the  courts  of  each  state  are  to  have  such 
faith  and  credit  given  to  them  In  every  court 
In  the  United  States  as  tbey  have  by  the  law 
or  usage  In  the  state  In  which  they  were  ren- 
dered, said:  'These  provisions  establish  rules 
of  evidence,  rather  than  of  Jurisdiction. 
While  they  make  the  record  of  a  Judgment 
rendered  after  due  notice  In  one  state  c<mi- 
cluslve  evidence.  In  courts  of  another  state  or 
of  the  United  States,  of  the  matter  adjudged, 
tbey  do  not  affect  the  Jurisdiction  either  of 
the  court  in  which  the  Judgment  Is  rendered, 
or  of  the  court  in  which  it  Is  offered  In  evi- 
dence." In  Cole  V.  Cunningham,  183  tT.  S. 
107,  10  Sup.  Ct  269,  Mr.  Chief  Justice  Fuller. 
In  speaking  for  tbe  court  upon  this  subject 
snid:  "This  does  not  prevent  an  Inquiry  Into 
the  JurtsdlctlOQ  of  the  court  In  which  the 
Judgment  was  rendered  to  prononnce  the 
Judgment  nor  Into  the  right  of  the  state  to 
exercise  authority  over  the  parties  or  the 
subject-matter,  nor  whether  the  Judgment  Is 
founded  In,  aoA  Impeachable  for,  a  manifest 
frand.  The  constitution  did  cot  mean  to  con- 
fer any  new  power  on  the  states,  bnt  simply 
to  regulate  the  effect  of  their  acknowledged 
Jurisdiction  over  persons  and  things  within 
their  territory.  It  did  not  make  the  Judg- 
ments of  the  states  domestic  Judgments,  to 
all  Intents  and  purposes,  but  only  gave  a 
general  validity,  faith,  and  credit  to  them  as 
evidence."  In  Simmons  v.  Saul,  138  U.  S. 
430,  11  Sup.  Ct  Mr.  Justice  Lamar.  In 
delivering  the  opinion  of  the  court  said:  "It 
is  the  settled  doctrine  of  this  court  that  the 
conBtitutlonal  provision  that  full  faith  and 
credit  shall  be  given  In  each  state  to  the 
judicial  proceedings  of  other  states  does  not 
preclude  Inquiry  into  the  Jurisdiction  of  the 
court  in  which  a  Judgment  is  rendered  over 
the  subject-matter  or  the  parties  affected  by 
It  nor  Into  the  facts  necessary  to  give  such 
Jurisdiction."  lu  Machine  Oo.  t.  Raddlffe, 
137  U.  S.  287,  11  Sup.  Ct.  92,  It  Is  beld  that 
the  Jurisdiction  of  a  foreign  court  over  per- 
sons or  subject-matter  embraced  !n  the  Judg- 
ment or  decree  of  such  court  Is  always  open 
to  Inqulrr;  that  In  this  respect  the  court  ot 
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anotber  state  la  to  be  regarded  as  a  forehin 
court;  and  that  It  la  competent  for  a  defend- 
ant In  an  action  on  a  jadgment  of  a  sister 
state,  B8  In  an  action  on  a  foreign  Judgment, 
to  set  up  as  a  defense  want  of  jnrlsdlctioo,  in 
that  he  was  not  an  Inhabitant  of  the  state 
where  the  Jadgment  was  rendered,  had  not 
been  eerved  with  process,  and  did  not  oiter 
bta  appearance.  We  think  the  conatractlon 
thus  given  to  the  constltatton  and  act  of 
congress  by  the  United  States  atipreme  conrt 
Ib  controlling,  and  ttie  construction  given  to 
them  by  this  court  must  yield  to  the  later 
conatractlon  of  the  United  States  supreme 
conrt  We  think  the  judgment  In  qnestion 
can  be  attacked  coHateratly  by  evidence 
showing  that  the  court  had  no  jurisdiction, 
and  the  conrt  should  have  received  the  evi- 
dence offerod  by  the  defendant  for  the  pur- 
pose (rf  showing  that  process  was  not  served 
open  him,  that  he  was  not  an  Inhabitant  of 
the  state  of  ISalne,  that  the  pereon  upon 
whom  the  offlcor  certified  be  served  the  pro- 
cess was  another  person,  named  Agnstines, 
that  be  made  no  appearance  by  hfanself  or  at- 
torney, and  that  the  person  named  In  the 
record  as  bis  attorney,  who  amTeued  for  Um, 
bad  no  anthorlty  to  do  so.  Jodgmott  re- 
versed and  cause  remanded. 


ISHAM  V.  D0W*8  BSTATIB. 

Supreme    Court   of   Termont  Chltteaden. 
Aug.  14,  1898.) 

RaeussHOK— FaoxiHATB  CAUia— SHoonno  Do«. 

Defendant  knowhig  himself  to  be  a  poor 
shot  and  to  have  Impaired  eyesight,  □□lawfully 
and  maliciously  shot  at  and  woaoded  plalstlS'B 
dog,  lying  peaceably  aod  In  close  proximity  to 
plalatifCs  house,  on  the  land  of  a  third  person, 
whereupon  the  dog  rashed  into  ^aintifTa  house 
and  ran  against  plaintifE,  knoeai^g  her  down 
and  i^j^nuK  her.  Bdd,  that  defendant  was 
liable,  since  ms  acts  were  the  proximate  cause 
of  the  injory,  wlthoot  an  intervening  force; 
and  it  ia  mimaterial  whether  the  injury  waa,  or 
could  have  beeB,  foreseen. 

Exceptlona  from  Ohittenden  county  court; 

Taft,  Judge. 

Action  by  Chartty  B.  Isham  against  tiie  es- 
tate of  Isaiah  Dow.  On  request,  i^alntlff 
stated  what  her  evidence  would  tend  to  prove; 
and  the  court  ruled  that  such  facts.  If  estab- 
Uahed,  would  not  entitle  plaintiff  to  recovw, 
and  excluded  the  evidence,  and  directed  a  ver> 
diet  for  defendant  Plaintiff  excepted.  Rs- 
Tersed. 

Seneca  Haselton  and  J.  B.  Gnabman,  for 
plaintiff.  W.  li.  Bnmap  and  Houy  BaUard, 
for  defendant 


BOWKUi,  J.  Dffw,  the  taitestate^  a  poor 
gmuier,  as  he  knew,  with  eyesight  much  Im- 
palred,  knowing  that  the  plaintiff  and  her 
ddldren  were  alone  in  her  husband's  house, 
unlawfully,  wantonly,  and  maliciously  shot 
at  and  woandsd  her  husband's  dog,  lying 
peaeaably  In  doae  paoxlmlty  to  the  hoiis^  on 


the  lahd  of  a  third  person,  whereupon  the 
dog  sprang  up,  rushed  wildly  and  rapidly 
towards  the  house,  entered  tt  through  an 
open  door  into  the  room  where  the  plaintiff 
was,  ran  violently  and  forcibly  against  her, 
knocking  her  down  and  Injuring  her;  and 
the  qnestion  Is  whether  the  estate  is  liable  for 
It.  The  defendant  says  that  iu  order  to  re- 
cover, the  plaintiff  must  establish  two  things, 
namely,  negligence  on  the  part  of  Dow,  and 
that  her  Injury  resulted  proximately  there- 
from, and  that  the  case  sbowa  neither,  as  it 
does  not  show  that  Dow  owed  her  any  legal 
duty,  nor  that  his  act  waa  the  proximate 
cause  of  her  Injury.  But  we  cannot  adt^t 
this  view.  The  Intestate  unlawfully,  wan- 
tonly, and  maliciously  shot  at  the  dog,  in- 
tending, we  win  assume,  to  kill  it,  but  not 
knowing  whether  he  would  or  not  and  not 
knowing  what  would  happen  If  be  did  not; 
and  by  his  wanton  act  the  dog  was  set  wildly 
In  motion,  and  that  motion,  thus  caused,  con- 
tinued, without  the  Intervention  of  any  other 
agency,  and  without  power  on  his  part  to 
control  It  until  the  plalntUTs  Injury  resulted 
therefrom.  In  these  clrcumstsnces  the  law 
treats  Ibe  act  of  the  Intestate  as  the  proxi- 
mate eanso  of  the  Injury,  whether  the  In- 
jury ms,  or  could  hare  been,  foreseen,  or 
not,  or  was  or  not  the  probable  consequence 
of  tbe  act;  for  Ibe  necessary  lelatlon  of 
cause  and  ^eet  between  the  act  and  Ibe  In- 
jnry  Is  estaMlshed  by  tiw  eontlnuoUB  and 
cminected  eoccesrion  of  the  Interveilng 
events.  This  Is  tbe  unlTersal  rule  when 
the  iQjnrlons  act  Is  wanton.  In  16  Am.  & 
Eng.  Bnc  Law,  484,  tbe  true  prtn^e  Is  saU 
to  be  that  he  who  does  audi  an  act  Is  liable 
for  all  the  consequences,  however  reooote,  be- 
cause the  act  Is  quasi  criminal  in  Its  charac- 
ter, and  file  law  conehutTely  presumes  that 
all  flie  consequences  were  foreseen  and  In- 
tended. But  It  Is  not  necessary,  In  this  state, 
certainly,  that  tbe  act  should  be  wanton, 
tak  order  to  bnpoae  llaUltty  for  all  the  In- 
jurious consequoKeB.  If  tt  Is  voluntary,  and 
not  obligatory.  It  Is  enough.  In  Vtaicent  v. 
Stlnebour,  7  Vt  00,  It  is  said  that  for  sneb 
an  act  the  doer  Is  answerable  for  any  Injury 
that  may  hai^ten  by  reason  Uiereof,  whether 
by  accident  or  carelessness.  In  Wright  t. 
Clark,  60  Tt  180,  the  defendant  shot  at  a 
fox  that  the  plaintiff's  dog  bad  driven  to  cov- 
er, and  acddutally  bit  tbe  dog;  and  be  was 
beU  liable,  because  the  shooting  at  tte  fox 
was  voluntary,  and  furnished  no  excuse  for 
hmtng  tlw  doff,  though  he  did  not  intend  to 
hit  him.  Tbe  same  rule  was  applied  at  nisi 
prius,  without  exception,  In  Tsylw  ▼.  Hayes, 
63  Tt  47S,  21  Aa  610^  where  tte  defendant 
shot  at  a  partridge,  and  acddeatally  bit  a 
cow.  So,  In  Bradley  v.  Andrews,  U  Vt  680, 
the  defendant  voluntarily  discharged  an  ex- 
plosive missile  Into  •  crowd,  and  hurt  the 
plalntlfl;  and  It  was  hdd  tbst,  as  tbe  act 
was  Totnntary  and  wrongful,  the  defendant 
was  liable,  and  that  bis  youth  and  Inexpe- 
rience did  not  excuse  him.  The  rule  Is  the 
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same  here  In  negllKence  cases,  and  may  be 
formulated  thus:  When  negligence  Is  estab- 
lished. It  Imposes  liability  for  all  the  Inju- 
rious consequences  that  flow  therefrom, 
whatever  they  are,  ,nntll  the  Intervention  of 
some  diverting  force  that  makes  the  Injury 
Its  own,  or  until  the  force  set  Id  motion  by 
(he  negligent  act  has  so  far  spent  itself  as 
to  be  too  small  for  the  law's  notice.  But,  In 
administering  this  rule,  care  must  be  taken  to 
distinguish  between  what  Is  negligence,  and 
what  the  liability  for  Its  Injurious  conse- 
quences. On  the  question  of  what  Is  negli- 
gence. It  Is  material  to  consider  whnt  a 
prudent  man  might  reasonably  htive  antici- 
pated; but,  when  Degllgence  Is  once  estab- 
lished, that  consideration  Is  entirely  Immate- 
rial on  the  question  of  how  far  that  negli- 
gence Imposes  liability.  This  is  all  well 
shown  by  Stevens  v.  Dudley,  56  Vt  168,  and 
Gilson  V.  Canal  Co.,  65  Vt  213,  26  Atl.  70. 
The  rule  Is  the  same  In  England,  as  will  be 
seeo  by  referring  to  the  leading  case  of 
Smith  V.  Hallway  Co.,  L.  B.  8  C.  P.  14,  in  the 
exchequer  chamber.  In  Sneesby  v.  Ballway 
Co.,  1  Q.  B.  Div.  42,  a  herd  of  plalntlfTs  cat- 
tle were  being  driven  along  an  occupation 
road  to  some  fields.  The  road  crossed  a  sid- 
ing of  the  defendant's  railway  on  a  level, 
and  when  the  cattle  were  crossing  the  rid- 
ing the  defendant's  servants  negligently  sent 
some  trucks  down  the  siding  among  them, 
which  separated  them  from  the  drovers,  and 
so  frightened  them  that  a  few  rushed  away 
from  the  control  of  the  drovers,  fled  along 
the  occupation  road  to  a  garden  some  distance 
off.  got  into  the  garden  through  a  defective 
fence,  and  thence  on  to  another  track  of  the 
defendant's  railway,  and  were  killed;  and 
the  question  was  whether  their  death  was 
not  too  remote  from  the  negligence  to  Impose 
liability.  The  court  said:  That  the  result  of 
the  negligence  was  twofold:  First,  that  the 
trucks  separated  the  cattle;  and,  second, 
that  the  cattle  were  frightened,  and  became 
infuriated,  and  were  driven  to  act  as  they 
would  not  have  done  In  their  natural  state. 
That  everything  that  occurred  or  was  done 
after  that  must  be  taken  to  have  occurred 
or  been  done  continuously.  And  that  It  was 
no  answer  to  say  that  the  fence  was  Imper- 
fect, for  the  question  would  have  been  the 
same,  had  there  been  no  fence  there.  There 
liability  was  made  to  depend,  not  on  the  near- 
ness of  the  wrongful  act.  but  on  the  want  of 
power  to  divert  or  avert  its  consequences, 
and  it  continued  until  the  first  Impulse  spent 
Itself  In  the  death  of  the  cattle.  See  Bicker 
V.  Freeman,  50  N.  H.  420,  9  Am.  Hep.  267; 
Railroad  Co.  v.  Chapman,  80  Ala.  615.  2 
South.  738.  Ellis  V.  Cleveland.  55  Vt.  3.58, 
Is  not  in  conflict  with  the  Vermont  cases 
above  dted,  as  is  supposed;  for  there  there 
was  no  causal  connection  between  the  wrong- 
ful act  and  the  injury  complained  of.  and  so 
there  could  be  no  recovery.  As  Illustrative 
of  noDllabllity  for  damage  flowing  from  an 
lotermedlate  and  Independent  cause  operat- 


ing between  the  wrongful  act  and  the  Injury, 
see  Holmes  v.  Fuller,  68  VL  207.  M  AU.  KK). 
Ryan  v.  Railroad  Co.,  85  N.  Y.  210.  te  relied 
on  by  the  defendauL  Railroad  Co.  v.  Kerr, 
62  Pa.  St.  353,  Is  a  similar  case.  It  is  said 
In  Railroad  Co.  v.  Keliogg,  94  U.  S.  474.  that 
these  cases  have  been  much  criticised;  that 
if  they  were  Intended  to  hold  that  when  a 
building  has  been  negligently  set  on  flre.  and 
a  second  building  la  tired  from  the  first,  it 
is  a  conclusion  of  law  that  the  owner  of  the 
second  has  no  remedy  against  the  negiigcot 
wrongdoer,  they  have  not  l>een  accepted  as 
authority  for  such  a  doctrine  even  in  the 
states  where  they  were  made,  and  are  Id 
conflict  with  numerous  cases  in  other  Juris- 
dictions. Judge  Redfleld  says  in  13  Am.  Lgw 
Reg.  (N.  S.)  16,  that  these  cases  have  not 
been  countenanced  by  the  decIslonB  in  nther 
states.  And  Judge  Cooley  says  that  a  dliTer- 
ent  view  prevails  '.n  England  and  most  of 
the  American  states;  that  the  negllgeoi  fire 
Is  regarded  as  a  unity;  that  it  reaches  the 
Isst  building,  as  a  direct  and  proximate  re.<iult 
of  the  original  negllgtnce.  Just  as  a  rolling 
stone  put  In  motion  down  a  hilL  injuring  sev- 
eral persons  In  succession.  Inflicts  the  last 
Injury  as  a  proximate  result  of  the  original 
force  aa  directly  as  It  does  the  first,  though, 
if  it  had  been  stopped  on  the  way,  and  start- 
ed again  by  another  person,  a  new  cause 
would  thus  have  intervened,  back  of  which 
any  subseqnent  Injury  could  not  be  traced; 
that  proximity  of  cause  has  no  necess-iry 
connection  with  contiguity  of  space  nnr  nenr- 
ness  of  time.  Cooley,  Torts  (Ist  Ed.)  76. 
Judgment  reversed  and  cause  remanded. 


FIBST  NAT.  BANE  OP  BRANDON  t. 
BRIGOS'  ESTATE. 

(SniHrane  Court  of  Vermont.    Rutland.  July 

21,  1898.) 

EZECCTOKS  kVJ>  AnHIMBTKATORO — AlLOWAN'OIE  Of 

CLAiina — Dboeiiemt's  Touts— Biu.8  aud  Notes 
—  CsKTiriCATB  or  Pkotbst— Notice  or  Di»- 
aoxoR— EviDalfCB. 

1.  The  neglect  by  the  cashier  of  duties  de- 
volviug  CD  him  as  such,  reBulting  in  the  Iusb  Ii7 
a  bank  of  claims,  constituten  a  tort  which  dovs 
Qut  survive  against  the  cashier's  estate. 

2.  A  cashier  s  brother  was  his  creilitor.  and 
aftropd  that  the  cashier  should  deposit  to  the 
brother's  credit  the  amoiiiit  of  the  indebtcil- 
nt'ss.  The  brother  gave  the  cashier  receipted 
bills  of  the  indebtednesa,  and  drew  on  his  own 
accouuL  The  cashier  paid  the  drafts  out  of 
the  funds  of  the  bank,  but  did  not  credit  the 
brother's  account  or  deposit  to  that  account, 
the  amount  of  indebtedness  receipted  for. 
Bcid  to  constitute  an  appropriation  of  the 
bnnk's  fands  to  the  cfisbleT's  own  use.  for  which 
hia  estate  was  bound. 

3.  V.  S.  {  2810.  uroviding  that  a  certificate 
of  protest  hy  a  notary  shall  be  evidence  of  siu-h 
protest  and  notice,  as  in  case  of  a  foreign  bilU 
being  applicable  only  to  protests  of  commer- 
cial paper  within  the  state,  and  tte  common 
taw  being  that  a  certificate  of  pnt'est  is  nut 
evidence  of  notice,  the  liability  of  the  estate 
of  a  decedent  on  his  contract  of  Indorsement 
of  notes  made  and  payable  la  another  state  Is 
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not  estaUIshed  by  tibe  Introdaction  of  *  for- 
«lni  certificate  of  protest  redtlng  tiie  glTlng 
of  notice  of  disbonor. 

Exceptions  ftom  Rntluid  ooimty  court; 
Robs,  Chief  Jndge. 

In  the  matter  of  the  estate  of  F.  B.  Brlgga. 
Olalms  of  the  Plrst  National  Bank  of  Bran- 
don were  allowed,  and  a  pro  forma  Jnd^ent 
rendered  on  the  report  of  a  referee,  and  de- 
fendant estate  excepted.  Reversed. 

Joel  C.  Baker  and  SL  S.  Marsh,  for  plain- 
tlCC.  Stewart  ft  WUds  and  Ormsbee  &  Briggs, 
for  defendant. 

ROSS,  O.  J.  1.  The  Intestate  was  (ashler 
of  the  plaintiff  bank.  The  bank  seeks  to 
chaise  his  estate  with  claims  numbered  32, 
35.  44,  and  70,  on  the  ground  that  the  Intes- 
tate failed  faJthfolly  to  discharge  bis  duty 
to  It  as  cashier.  All  these  claims  except  the 
one  numbered  70  are  represented  by  notes. 
On  none  of  than  except  ^  was  the  intestate 
a  party  to  the  note,  as  maker,  Indorser,  or 
otherwise.  It  Is  found  that  the  Intestate  en- 
tered 32  and  44  on  the  loan  and  discount  ac- 
counts of  the  bank,  but  did  not  present  them 
to  the  directors  for  approval  before  they  were 
discounted.  This  Is  the  only  neglect  of  duty 
reported.  It  Is  not  specifically  found  that  It 
was  bis  duty  to  have  presented  them  to  the 
directors  for  discount.  The  Intestate  In  no 
way  profited  by  the  discount  of  these  notes. 
Tte  Intestate  was  a  member  of  the  firm 
which  was  the  maker  of  note  35.  The  same 
has  become  barred  by  the  statute  of  limita- 
tions. It  Is  found  that  it  was  the  duty  of  the 
Intestate  to  keep  the  same  curreut,  and  this 
Is  the  only  ground  claimed  for  charging  bis 
estate  with  Its  payment.  70  Is  for  an  over- 
draft of  the  private  account  of  one  Bliss.  It 
Is  found  that  the  overdrawing  continued  for 
over  five  months.  Deposits  were  made  In 
the  meantime,  so  that  the  amount  overdrawn 
fluctuated  from  time  to  time.  Bliss  was 
worthless,  and  his  financial  reputation  bad. 
It  is  not  found  that  the  overdrawing  was  un- 
authorized by,  nor  unknown  to,  the  directors. 
The  liability  of  the  estate  for  this,  as  for  the 
notes  already  named,  rests  upon  the  failure 
or  neglect  of  the  intestate  to  discbarge  his 
duty  to  the  bank  as  Its  cashier.  If  he  was 
under  a  duty  In  these  respects.  In  regard  to 
some  of  these  claims,  it  Is  not  found  what 
the  duty  of  the  Intestate  was  which  he  neg- 
lected to  perform;  nor  Is  It  found  that  these 
claims  were  lost  to  the  bank  through  hla 
Deglect  to  discharge  any  specific  duty.  As- 
suming that  these  claims  were  lost  In  whole 
or  in  part  by  the  Intestate's  neglect  to  per- 
form a  duty  which  devolved  upon  him  by  vir- 
tue of  his  office  of  cashier,  such  neglects  were 
torts  which  are  not  made  to  survive  by  the 
statute,  and  which  died  with  the  Intestate. 
Winhall  V.  Sawyer,  -IS  Vt.  466;  Dana  v.  Lull, 
21  Vt  3S3;  Schouler,  Ex'rs,  {  370;  Franklin 
T.  Low.  1  Johns.  396;  Witters  v.  Foster.  20 
Fed.  787;  Bailroad  Ca  t.  Graves,  SO  Fed. 
5SS. 


2.  71  Is  fbr  an  overdraft  by  C  W.  Brlggs, 
a  brother  of  the  Intestate,  made  by  the  broth- 
er and  allowed  by  the  intestate  ander  these 
circumstances:  The  intestate  was  owing  C. 
W.  Brlggs  more  than  the  amount  of  the 
overdraf  L  Before  the  overdraft,  C.  W.  Brlggs 
agreed  with  the  Intestate  that  the  Intestate 
should  deposit  to  his  account  with  the  bank 
the  amount  of  such  Indebtedness,  and  gave 
him  the  bills  of  the  Indebtedness  receipted. 
C.  W.  Brlggs  thereupon  made  the  draft,  and 
the  Intestate  paid  it  from  the  funds  of  the 
bank,  but  did  not  credit  G.  W.  Brlggs'  ac- 
count, nor  deposit  to  his  account,  the  Indebt- 
edness which  had  been  receipted  to  him  by 
0.  W.  Brlggs.  Under  these  circumstances.  It 
la  manifest  that  It  Is  the  duty  of  the  Intestate, 
as  between  him  and  C.  W.  Brlggs,  to  pay  the 
amount  of  this  overdraft  to  the  plaintiff; 
that  C.  W.  Brlggs  bad  furnished  the  Intestate 
with  funds,  which,  between  them,  were  to 
be  used  to  furnish  a  fund  on  which  this  draft 
was  made,  and  from  -which  It  was  to  be  paid. 
Under  the  circumstances,  the  payment  by 
the  Intestate  of  this  draft  from  the  funds  of 
the  bank  was,  as  between  him  and  O.  W. 
Brlggs,  an  appropriation  of  so  much  of  the 
funds  of  the  bank  to  the  use  and  benefit  of 
the  Intestate.  This  claim  should  be  allowed 
against  the  estate  of  the  Intestate. 

S.  The  other  claims  contested  by  the  estate 
are  five  promissory  notes,  executed  and  pay- 
able on  time  without  this  state.  Indorsed  by 
the  Intestate,  and  discounted  by  the  plain- 
tiff. Tbey  were  all  presented  for  payment  at. 
the  places  where  made  payable,  and  there 
duly  protested  for  nonpayment  The  records 
of  the  protest  attached  to  the  several  notes 
state  that  the  notary  making  the  protest  duly 
and  seasonably  forwarded  by  mall,  to  the  in- 
testate, notice  of  the  dishonor  of  the  note.  If 
this  statement  of  the  notary  In  the  certificate 
of  protest  is  competent  evidence  from  which 
to  find  that  the  Intestate  was  duly  notified 
of  the  dishonor  of  these  notes,  the  referee 
finds  that  the  Intestate  was  duly  notified,  and 
that  his  estate  is  liable  for  their  payment 
He  submits  whether  the  statement  in  the  cet^ 
tificate  Is  competent  evidence  from  which  to 
find  that  the  intestate  was  duly  notified  of  the 
dishonor  of  these  notes.  By  V.  S.  f  2310,  a 
negotiable  note.  Inland  bill  of  exchange,  draft 
or  check  may  be  officially  protested  tat  non- 
payment by  a  notary  pnblic,  and  notice  there- 
of to  the  parties  to  the  instrument  may  be 
given  by  such  notary,  as  In  case  of  a  foreign 
bill  of  exchange;  and  the  certificate  of  tnch 
notary,  under  his  hand  and  official  seal,  is 
made  evidence  of  such  protest  nonpayment 
and  notice,  as  In  case  of  a  foreign  bill  of  ex- 
change. This  is  applicable  only  to  protests 
within  this  state.  It  does  not  authorise  the 
giving  of  notice  by  a  notary  in  protests  made 
without  the  state,  nor  make  his  certificate  evi- 
dence that  he  gave  notice.  The  operative 
force  of  such  protests  made  in  other  states 
depends  upon  the  laws  of  such  states.  At  liie 
common  law,  the  certificate  at  the  aotaij,  by 
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a  custom  arising  from  neeessltr.  was  compe- 
tent evidence  to  show  demand,  nonpayment, 
and  protest  of  a  foreign  bill  of  exchange,  but 
not  of  notice  of  dishonor.  Whether  notice  of 
dishonor  was  duly  received  by  the  party  to  be 
charged  could  generally  be  shown  otherwise, 
and  there  was  no  necessity  for  making  the 
notarial  certificate  evidence  of  such  fact. 
Hence  the  notarial  certificates  attached  to 
these  notes,  by  the  common  law,  are  not  com- 
petent evidence  to  show  notice  of  their  dis- 
honor to  the  Intestate.  No  other  eridenee  of 
notice  of  dishonor  was  Introduced  before  the 
referee.  The  notarial  certlflcatea  were  not 
competent  evidence  to  prove  such  notice  to 
the  Intestate,  either  by  the  common  law  or 
by  v.  8.  1  2310.  What  might  have  been  the 
effect  of  such  certificates  to  prove  notice  of 
dishonor  to  the  Intestate  If  It  had  been  shown 
that  the  law  of  the  states  where  the  protests 
were  made  authorized  the  notary  to  give  such 
notice,  and  made  his  certificate  evidence  of 
^vin;;  such  notice.  Is  not  raised  or  consider- 
ed. There  was  no  competent  evidence  before 
the  referee  from  which  to  find  that  the  Intes- 
tate was  dnly  notified  of  dishonor  of  these 
notes.  Hence  his  estate  is  not  liable  for  thdr 
payment  Judgment  reversed,  and  Judgment 
for  the  plaintiff  for  the  amount  allowed  abso- 
lutely by  the  referee,  Increased  by  amomt  of 
overdraft  numbered  71.  Judgment  to  be  cer- 
tified to  the  probate  court 


CBAMPTON  V.  HOLLISTER. 
(Sopreme   Court   of   Vennont,  Bennington. 
July  21,  1898.) 
RsrBRBitOB—IiTSOLVBVOT— Trial  bt  Jitrt. 
Under  V.  3.  I  1437,  snthorl^ng  reference 
where  the  Issue  does  not  entitle  the  parties  as 
of  right  to  trial  by  jury,  under  Const  c.  1,  art. 
12,  Kuarantyittg  snch  trial  when  the  Issae  Is 
properly  cognisable  by  a  jury,  the  court  can 
refer  in  insolvency  proceedings,  since  at  the 
adoption  of  the  constitution  the  right  to  jury 
trial  in  sodi  proceedings  did  not  exist  dther  by 
the  cunmon  law  or  by  tbe  naages  and  laws  of 
Vermont. 

Exceptions  from  Bennington  county  court; 
Taft  Judge. 

Action  by  J.  W.  Grampton,  assignee,  against 
J.  B.  HolUster,  assignee.  From  on  order 
granting  defendant's  motion  to  refer  on  appeal 
from  court  of  iaaotnaaj,  plaintiff  excepts. 
Affirmed. 

Batchelder  ft  Bates,  for  plaintiff.  Butler  & 
Moloney  and  W.  H.  Bliss,  for  defendant 

BOSS,  C.  J.  The  question  Is  whether  the 
county  court,  under  V.  8.  8  1437,  had  power, 
against  the  objection  of  the  plaintiff,  to  refer 
the  case.  This  statute  gives  courts  discretion- 
ary power  to  refer  all  causes  to  referees  to 
try  and  determine  the  issues,  "when  the  Issue 
of  fact  Is  not  such  as  to  entitle  the  parties, 
as  a  matter  of  right,  under  the  constitution, 
to  trial  by  Jury."  The  exercise  of  this  power 
does  not  depend  upon  the  form  of  the  action 


or  pleadings,  but  upon  wbether  the  actton  is 
one  in  which,  by  the  common  law,  or  by  the 
laws  and  usagea  of  the  state  at  the  time  the 
constitution  was  adopted,  the  parties  had  the 
right  of  trial  by  Jury.  If.  at  that  time,  the 
parties  had  the  right  to  try  the  cause  by  jury, 
the  constitution  secures  such  right  to  them, 
and.  In  terms,  V.  S.  |  1437,  leaves  that  right 
to  be  enjoyed  by  them.  But  if,  at  that  time, 
this  action  Is  such  that,  as  an  historical  fact, 
neither  by  the  common  law,  nor  by  the  usages 
and  laws  of  tiie  state,  the  parties  had  the 
right  to  try  it  by  Jury,  then  the  court  had,  by 
virtue  of  V.  S.  |  1437,  the  power  to  refer  IL 
Plimpton  V.  Somerset,  33  Tt  283;  In  re 
Weatherhead's  Estate,  53  Yt  653;  Lynde  v. 
Davenport,  C7  Vt  597;  Hall  T.  Armstrong. 
65  Vt.  421,  26  Atl.  592;  In  re  Welch's  Wfll, « 
VL  127,  37  Atl.  250. 

This  brings  us  to  Inquire  Into  the  nature  of 
this  action.  This  case  was  before  tbis  court, 
as  found  in  68  Vt  228,  39  Atl.  197.  It  there 
appears  that  It  Is  a  proceeding  in  Inaolveuey. 
to  have  determined  the  sum  due  the  Insolvent 
estate  represented  by  the  idaintiCC  as  assignee, 
from  the  Insolvent  estate  represented  by  the 
defendant  as  assignee.  Such  proceedings,  like 
proceedings  to  settle  the  estate  of  a  deceased 
person,  partake  of  the  nature  of  proceedings 
in  rem.  By  the  adjudication  of  insolvency, 
the  insolvent's  property,  available  for  the 
payment  of  his  debts,  became  vested  In  the 
assignee,  who  might  thereafter  be  legally  ap- 
pointed. Such  assignee  Is  charged  with  the 
duty  of  gathering  sodi  estate,  of  converting 
It  Into  money,  and  of  distributing  tt  tmder  or- 
der of  the  court  ratably  among  the  Insolvent's 
creditors  legally  entitied  thereto.  It  Is  not 
strictly  a  suit  at  law  between  parties.  At 
the  time  the  constitution  of  the  state  was 
adopted,  no  law  or  usage  pertaining  to  such 
proceedings  existed.  The  right  to  establish 
courts  of  Insc^vency  and  to  regulate  Insolven- 
cy proceedings  was  reserved  to  the  national 
government.  The  states  have  only  tbe  right 
to  establish  such  courts  and  regulate  their 
proceedings  when  the  national  government 
fails  to  exercise  its  reserved  right  The  pres- 
ent insolvency  law  of  the  state  was  enacted 
in  1876.  when  the  natfonal  bankrupt  law  was 
in  operation,  and  became  operative  when  tbe 
national  law  was  repeated.  Bald^t^  v.  Bus- 
well,  62  Vt  57.  This  state  had  no  compul- 
sory law  before  that  time. 

When  the  state  constitution  was  adopted, 
there  existed  in  England  a  bankrupt  or  in- 
solvency law  established  by  acts  of  parlia- 
ment No  such  courts  existed  at  common 
law.  If  It  can  be  held  that  under  the  na- 
tional constitution  and  the  then-existing  laws 
and  usages  of  this  state,  these  acta  of  par- 
liament were  not  repugnant  to  the  Institu- 
tions and  conditions  existing  at  the  time  our 
constitution  was  adopted,  tiiese  acta  of  par- 
liament, under  our  constitutional  provisions 
In  regard  to  the  right  of  trial  by  Jury,  se- 
cured to  the  citizens  of  tiie  state  only  such 
rights  as  tbe  acts  of  parliament  secured  to 
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citlEcns  of  Sngland.  These  acta  of  parlla- 
meDt  did  not  give  the  right  of  trial  by  Jury  In 
bankruptcy  courts.  Under  these  acts,  pro- 
ceedings were  Institnted  by  a  petition  to  the 
lord  chancellor.  He  created  a  commission  to 
determine  whether  an  act  of  bankruptcy  had 
been  committed.  If  the  bankruptcy  was  es- 
tabllsbed,  on  an  adjudication  thereof,  the 
property  of  the  bankrupt  aTallable  for  the 
payment  of  his  debts  passed  to  his  assignees, 
to  be  thereafter  chosen  by  his  creditors.  The 
assignees  were  to  gather  hla  property,  con- 
vert it  into  money,  and  distribute  it  ratably 
to  his  creditora  The  creditors  were  to  estab- 
lish their  claims  before  the  assignees.  2  Bt 
Comm.  c.  SI.  Mr.  Blackstone  does  not  Inti- 
mate that  any  person  Interested  In  such  pro- 
ceedings was  entitled  to  a  trial  by  Jury, 
unless,  possibly,  when  the  assignee  claimed 
or  exercised  rights  over  the  property  of  a 
third  party,  or  had  occasion  to  nse  the  oom- 
inon-law  courts  to  establish  his  right  to  some 
of  the  taofioty  of  the  bankrupt  By  the  acta 
of  parllamoit,  the  proceedings  were  com- 
menced and  carried  on  in  the  court  of  equity, 
and  were  In  the  nati^  of  proceedings  In  rem 
for  the  speedy  ^stribotlon  of  the  bankrupt's 
estate  amm^  Us  creditors.  As  bdd  in  Plimp- 
ton T.  SfHoeraet,  s^a:  "The  chanceor,  ad- 
mlraJty,  and  probate  courts  are  not  held  to 
be,  strictly  speaking,  courts  of  common  law, 
and  hence  no  Jury  intervenes  in  the  trial  of 
cas^  in  those  courts."  By  the  act  of  1876, 
probate  courts  are  made  courts  of  Insolvency. 
In  appeals  from  the  court  of  insolT^y,  as 
tbe  case  at  bar  Is,  the  county  ooorts  are  high- 
er conrts  of  insolvency.  The  right  of  trial 
by  Jury  at  the  time  oor  constitution  was 
adopted.  In  proceedings  in  bsnkruptcy  or  In- 
•aivency,  did  not  exist  either  hi  this  state 
or  at  ownmon  law.  Hence  the  right  of  trial 
by  Jtaj  ta  this  class  of  appeals  In  the  county 
conrt  gives  by  V.  a  S  2088,  In  1876,  was  not 
■eenred  to  tbe  party  by  tbe  orastltutioa,  and 
conld  be  and  vaa  modified  by  V.  B.  I  1437, 
in  18H.  In  nfenlng  tbe  case,  tbe  cona^ 
court  only  exudsed  the  powvr  conferred  by 
V.  B.  I  148T.  Jndgrowit  afflxmed,  and  canie 
remanded.  • 


POOB  DIST.  OF  EDEXBURO  BOBOUOH 
T.  POOR  OIST.  OF  BOROUGH 
OF  STBATTANTlIJiB. 

(SwVeine  Court  of  PennsyWania.   Not.  T. 

FAcmBs-^Aimao  Sanuufsm. 

A  person  Is  not  prrranted  from  gafaiing  a 
•ettlement  in  a  pocv  district  by  paylnE  his  tax- 
es therein  for  two  years  sncceaslvelr  (Act  June 
13,  1836,  §  9,  par.  2),  though  twfore  paying 
bis  tax  for  th*  second  year  he  Is  placed  on  the 
poor  books,  under  an  order  based  on  the  onan- 
thorized  act  of  another,  without  notice  to  him 
or  knowledge  thereof  till  after  payment  of  the 
taxes. 

Appeal  from  siverior  court.  Clarion  countjr. 
An  order  of  tbe  poor  district  of  Bdenbnrg 


borough,  remorli^  Hettle  A.  Keatley  from 
said  district  to  the  poor  district  of  Strattan- 
vUle  borough,  was,  on  appeal  of  tbe  latter  dis- 
trict, reversed  by  the  court  of  quarter  ses- 
sions of  Clarion  county,  and,  tbe  decree  of  said 
court  t>eing  affirmed  by  the  superior  court  on 
appeal  of  the  former  district,  it  again  appeals. 
Affirmed. 

Tbe  opinion  at  tbe  supotor  conrt  Is  as  fol- 
lows (ORLADT,  J.): 

'*We  are  confrmited  with  tweuty-flTS  assign- 
ments of  error  in  tbls  case^  and  each  Is  vlgor- 
ously  inreased  npon  tb*  court  for  oHifltdera- 
tlon.  Uajorlty,  bowerer,  rela1»  to  findings 
of  fact,  wbkii  have  been  tonnd  by  tbe  commis- 
sioner, whose  report  Is  oooflnned  by  ttae'court 
below.  Tbe  paper  book  argument  la  not  di- 
vided so  as  to  apply  s^rately  to  siieclflca- 
tiono  of  eiTor,  wblcb  la  a  msch  mora  efCecdTs 
manner  of  presenting  tbe  argument,  tmt  It 
treats  the  whole  sabject  In  a  generid  theme. 
We  consider  mly  tbie  questlnis  tbereln  which, 
to  our  mind,  axe  laatertal  ia  determining  the 
oontroreny. 

"In  Cambria  Co.  t.  Madison  Tp..  188  Pa.  SL 
lOC^  ao  AtL  9M,  tbe  sn^me  conrt  detennhws 
Okt  pnf^ee  In  cases  of  tbls  cbazaeter:  If 
there  Is  anytblng  settled  bi  tbto  state,  bi  re- 
gard to  tbls  eiafls  of  cases.  It  Is  that  we  cannot 
review  tbem  ugoa  tbe  merits;  ttiat  we  can 
review  such  casea  only  upon  sncb  pc^nts  of 
evidence  or  of  law  u  have  been  enepted  to; 
and  tbat  a  gennnl  exception  to  Ibe  opinion  of 
tbe  court  Is  not  an  aMpQon  to  a  point  of 
law  or  evidence.  Lower  Augusta  t.  SMns- 
grove,  64  Pa.  St  166;  Morebwd  Tp.  David- 
son Tp.,  71  Pa.  Bt  871.  If  the  appellant  de- 
sired to  have  Its  case  reviewed  tu&n,  ttie  court 
below  idioald  have  been  called  npon  to  an- 
swer speeiflcally  (be  polnn  salnaitted.  An 
nnsaHsfactOTy  answw,  or  reCnsal  to  answsr 
tiwm,  would  have  been  equally  Ibe  ground 
at  exception.  We  cannot  blame  flu  learned 
Judge  below  for  not  doing  what  be  ai^roitly 
was  Dot  a*ed  to  do.*  In  Lower  Augusta  v. 
Selbngrore,  64  Pa.  SL  MB,  It  Is  said  tbat  *a 
point  of  evidence  cannot  by  any  latttnde  of 
construction,  be  consldmed  to  mean  Trtieflwr 
tbe  entire  testimony  makce  out  tbe  case  m 
proves  tbe  Acts.  It  means,  evIdenUy.  wheth- 
er a  wItMss  offered  la  competent,  or  wbetber 
evidence  olteed  Is  competoit  or  relevant  aa 
tending  to  proTO  ai^  fact  material  to  tbe 
Issae.  A  point  of  law  Is  a  qnestlon  of  law 
appUeable  to  the  fkcts  as  they  may  be  found 
by  tbe  oonrt,  wbicb  tbe  party  may  propose 
In  tbe  sluve  of  a  written  pobit,  and  reqnlra 
an  answer.'  Tbls  baa  been  followed  In  all 
like  cases  In  tbe  supreme  and  tbls  court. 
Overseers  of  Poor  of  Spring  Tp.  v.  Overseers 
of  Poor  of  Walker  Tp.,  1  Pa.  Super.  Ct  888; 
In  K  Christy,  2  Pa.  Sdper.  Ct  258;  Over- 
seers of  Poor  of  BldertoD  Borough  v.  Over^ 
seers  of  Poor  of  Plumcreek  Tp.,  Id.  897. 

"The  facts  as  found  by  tbe  commlssioiier 
and  tbe  learned  Judge  below  are  based  upon 
ample  evidence,  and  we  cannot  review  tbem 
Upon  tbe  merits.   Hettle  A.  Keatley,  In  1876. 
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having  a  complete  legal  settlemeot  In  the 
borough  of  StrattanTlUe.  Clarion  county,  re- 
moTed  to  the  borough  of  EMenburg,  and  be- 
gan bousekeeplDg  with  her  widowed  mother 
In  a  property  the  title  to  which,  by  deed 
dated  June  30,  1876,  was  In  her  slater,  Jane 
Mendenhall,  who  In  1875  or  1877  became  one 
of  the  family  on  account  of  the  death  of  her 
husband.  The  mother  died  March  18,  1878, 
after  which  time  the  sisters  continued  to  live 
together.  In  1880,  Mlas  Keatley  received 
$2,200  on  the  death  of  a  relative  In  Ohio,  and 
on  December  24th  of  that  year  she  purchased 
with  her  own  funds,  and  took  title  In  her  own 
name,  by  deed  duly  recorded,  to  a  lot  of  ground 
adjoining  the  Mendenhall  lot  on  the  north. 
"They  were  assessed  as  one  property  In  the 
name  of  Jane  Mendenhall,  but  the  taxes  on 
the  two  properties  for  several  years,  though 
assessed  in  the  name  of  Jane  Mendenhall, 
were  paid  by  Miss  Keatley.'  The  two  Bis- 
ters resided  together  In  the  Jaoe  Mendenhall 
house,  sharing  their  living  expenses  without 
keeping  accounts,  though  Miss  Keatley  used 
$1,600  of  her  own  funds  to  pay  the  debts  of 
her  sister,  Jane  MendenhalL  Mrs.  Menden- 
hall died  February  4,  1802,  and  Miss  Keatley 
continued  to  reside  in  the  same  property  un- 
til she  was  removed  to  Strattanvllle.  After 
the  death  of  Mrs.  Mendenhall  the  taxes 
against  the  Hettie  A.  Keatley  lot  were  as* 
scssed  against  and  paid  by  her:  '1893.  Coun- 
ty, $.25;  school,  $.00;  borough,  $.16;  and 
poor,  $.15.— total  $1.16.  Paid  to  tax  collector 
of  Edenburg  borough  December  1.  1893,  and 
receipted  by  him  to  Hettie  A.  Keatley  there- 
for.' She  paid  similar  taxes  for  ltj94,  to  the 
same  person,  December  11,  1884;  also,  for 
18t)5,  on  September  12,  1895.  The  lot  of 
ground  Is  still  owned  by  Miss  Keatley,  who 
Is  an  educated  unmarried  woman,  a  teacher 
of  fifty  years'  experience,  by  which  art  and 
some  literary  work  she  supported  herself  un- 
til the  summer  of  1894,  when  she  became  lU, 
and  was  obliged  to  abandon  her  work.  She 
had  in  her  bome  plenty  of  necessaries  to  meet 
her  immediate  wants,  and  was  not  in  debt 
more  than  ten  dollars.  Uer  only  anxiety  was 
In  r^ard  to  the  future.  On  August  6,  1894, 
she  was  visited  by  tLe  then  burgess  of  the 
borough,  who  was  a  warm  personal  friend, 
and  ber  situation  was  confldeutlally  talked 
over.  *Mr.  Corlett  advised  her  to  accept  some 
assistance  from  the  pcor  fund  of  the  poor 
district  of  Edenburg  borough.  She  resented 
the  suggestion.  The  interview,  however,  re- 
sulted In  her  agreeing  to  accept  some  as< 
slstance  if  the  matter  were  kept  quiet.  She 
did  not  understand  that  It  meant  going  on 
tbe  poor  books  as  a  pauper.  In  fact,  she 
knew  nothing  of  the  modus  operandi  of  get- 
ting relief  in  this  way,  and  did  not  know  for 
six  months  thereafter  that  she  was  in  any 
manner  a  pauper  on  the  books  of  tbe  poor 
board.*  After  this  vis!t,  on  the  same  d.iy, 
Mr.  Corlett  made  complaint  under  oath  be- 
fore a  justice  of  the  peace  of  the  borough 
'that  one  Hettie  A.  Keatley,  residing  in  said 


borough.  Is  poor  and  Indigent,  and  unable  to 
procure  the  necessaries  of  life  by  reason  of 
sickness  and  other  Infirmities.*  Thereafter 
she  received  money  at  different  timet  and  In 
different  amounts  to  date  of  March  11,  iSSo, 
aggregating  $72,  for  which  she  receipted  to 
an  overseer  of  the  poor  of  the  borough,  and 
which  he  regularly  entered  and  charged  to 
ber  on  the  poor  book.  In  addition  to  the  as- 
sistance furnished  by  the  borough,  she  re- 
ceived contributions  from  friends  from  date 
of  August  1,  1894,  to  August  1,  1895,  the 
sum  of  $100.50,  and  some  small  amounts  re- 
ceived for  fancy  work  and  for  books  sold  of 
which  she  is  the  author.  The  Justice  who  re- 
ceived tbe  complaint  made  out  an  order  of 
relief,  using  a  form  whlcb  assumed  an  admit- 
ted settlement  In  the  district  where  it  was 
Issued,  and  had  It  signed  by  another  justice, 
and  delivered  It  to  an  overseer  of  the  poor. 
After  some  Indefinite  time  the  overseers  con- 
cluded that  the  form  of  the  relief  order  was 
not  proper,  and  one  of  them  returned  It  to  tbe 
Justice  who  bad  Issued  It,  so  as  *to  get  an- 
other order  of  relief,  which  should  recite  that 
tbe  pauper  had  not  gained  a  settlement  in 
that  district'  The  original  order  was  never 
afterwards  seen,  and  It  bas  been  treated  as 
lost  The  accommodating  justices  issued  an- 
otber  order  of  relief,  and  delivered  it  to  tbe 
overseers,  some  time  In  the  spring  of  18^i. 
though  It  bears  the  date  of  August  6,  1895. 
On  April  S,  1895,  the  borough  of  Strattaji- 
Tllle  was  notified  by  the  overseers  of  the 
poor  of  Edenburg  borough  that:  "Hettie  A. 
Keatley,  formeriy  of  Strattanvllle  (a  crlpi^e). 
has  been  placed  in  tbe  hands  of  the  poor  over- 
seers of  this  borough  on  August  7,  1894.  Up- 
on investigation  we  find  she  Is  not  a  resident 
here  under  the  poor  laws,  and  claimed  she 
had  a  residence  In  Strattanvllle  before  com- 
ing her&  Tbis  Is  to  notify  yon  of  the  fact, 
as  we  do  not  want  to  put  you  to  any  un- 
necessary expense  of  ns  taking  out  an  order 
of  removal.*  On  June  29,  1895,  an  order  of 
removal  was  Issued  by  two  justices,  and  Miss 
Keatley  delivered  to  the  Strattanvllle  au- 
thorities! at  whicb  time  she  bad  in  her  pos- 
session $25,  no  part  of  which  had  been  re- 
ceived from  the  poor  fund  of  Edenburg. 

"The  foundation  of  appellant's  case  un- 
der the  facts  as  found  by  the  commissioner 
and  the  court  must  be  a  proper  order  of 
relief,  and  It  is  admitted  that  the  first  st*  i> 
taken  on  August  6,  1894,  was— First,  without 
the  knowledge  or  consent  of  the  alleged  pau- 
per; and,  second,  that  she  was  described  as 
residing  in  the  borough  of  E>lenburg,  under 
section  1  of  Act  June  13,  183G,  which  ad- 
mitted a  settlement  therein,  and  a  consp- 
quent  liability  on  the  part  of  that  district 
It  was  attempted  to  save  the  borough  of 
Edenburg  from  the  effect  of  this  blunder 
by  returning  the  order  of  relief,  and  having 
the  same  justices  Issue  a  new  or  second 
one,  without  a  new  or  further  complaint, 
under  section  5  of  the  snme  act,  to  Include 
a  mateiial  fact  not  mentioned  Ini  the  con: 
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plalut  or  In  tiie  oilgliiBl  mHec,  and  eontra- 
dlctorr  of  both.  Under  tbe  fifth  section  the 
duty  of  the  overseera  was  'to  furnlah  relief 
to  every  poor  person  within  the  district 
not  baring  a  settlement  therelUt  who  shall 
apply  to  them  for  the  relief  until  such  person 
can  be  removed  to  the  place  of  his  settle- 
ment' By  this  order  of  relief,  Issued  some 
time  in  the  qirlng  of  1895.  though  dated 
August  6,  1895,  It  is  sought  to  carry  back 
the  rights  of  Edenburg  borough  to  August 
6,  1884,  so  as  to  avoid  the  eftect  of  paragraph 
2  of  section  9  of  the  act  of  1836.  A  settle- 
ment may  be  gained  In  any  district  'by  any 
such  person  who  shall  be  charged  with  and 
pay  his  proportion  of  any  public  taxes  or 
levies  for  two  years  successively.'  The  tax- 
es assessed  against  Hettle  A.  Keatley  In  the 
borough  of  £ktenbnrg  for  189S  were  paid 
December  1,  1893,  and,  for  18&1,  on  Decem- 
ber 11,  18&1.  nearly  four  months  before  the 
Bdenburg  overseers  received  or  acted  upon 
the  new  order  of  relief.  This  la  the  earliest 
date  they  can  claim  It  to  have  life,  though 
wrongly  dated  four  months  later.  Her  name 
was  placed  on  the  poor  book  August  7. 1804. 
and  by  virtue  of  the  complaint  an  order  of 
relief  was  bsued  the  day  previous  by  tlie 
two  justices,  under  section  6  of  the  act  of 
1S30.  viz.:  person  shall  be  entered  on 
tbe  poor  book  of  any  district,  or  receive 
relief  from  any  overseers,  before  such  per- 
son, or  some  one  In  his  behalf,  shall  have 
procured  an  order  from  two  magistrates  of 
tbe  county  for  the  same.*  If  pn^r  ord«r 
of  relief  wanting,  except  In  cases  of  emer- 
gency, perhaps,  the  order  of  removal  Is 
void,  and  such  l^rdemaln  as  has  been 
attempted  In  this  case  cannot  be  Indorsed. 
Tbe  power  of  the  overseers  and  justices  Is 
purely  statutory,  and,  If  they  have  no  right- 
ful Jurisdiction,  the  question  of  jurisdiction 
may  be  raised  at  any  time  and  In  any  form 
Id  which  It  may  come  before  the  court. 
Fantall  v.  Dickey,  123  Pa.  St  431.  10  Atl. 
789.  The  appellant  submits  an  argument 
of  great  research  and  learning  to  show  that 
Bettie  A  Keatley  could  do  no  act  after 
August  7,  1894.  when  her  name  was  placed 
on  tbe  poor  book,  to  change  her  status  as 
it  then  was,  or  to  complete  the  gaining  of 
a  settlement  by  paying  over  her  propor- 
tion of  the  taxes  of  1804,  although  they 
were  then  (August  7.  1894)  due  and  pay- 
able, and  relies  on  the  well-dedded  principle 
that  'a  person  who  Is  chargeable  to.  and  re- 
ceiving aid,  as  a  pauper,  from  one  district, 
cannot  acquire  a  settlement  in  another,  so 
lung  as  that  relatton  exists';  but  tbe  vital 
question  lies  behind  this  principle.  Was  she 
a  pauper.  In  contemplation  of  law,  on  De- 
cember 11,  1894,  and  are  the  proceedings 
regular  to  sustain  her  In  that  relation? 
While  the  commissioner  finds  as  a  fact  that 
the  Brst  order  of  August  6,  1894,  did  exist 
as  a  paper,  be  says  he  so  found  from  evi- 
dence 'of  a  very  unsatisfactory  and  contra- 
dictory character,  and  the  testimony  Is  just 


ly  discredited  as  unreliable.*  He  finds,  also, 
*Uiat  the  order  was  never  acted  upon  or  used 
ttxe  any  puipoae,  and  that  It  was  returned  ta 
the  authority  Issuing  it'  We  accept  the  fact 
as  the  record  has  It;  but  whether  existing  or 
not  It  cannot  be  contorted  from  an  order 
based  on  the  unauthorised  act  of  a  volun- 
teer friend,  secured  without  the  knowledge 
or  consult  ot  a  person  who  at  the  time  of 
Issue  had  for  ^teeen  years  been  an  inhabi- 
tant of  the  tmrough.  and  for  twelve  years 
the  undisputed  owner  by  fee-simple  title  of 
unincumbered  real  estate  and  household 
goods  of  the  value  of  three  hundred  dollars 
In  the  district  and  of  whl(^  proceedings 
she  did  not  have  knowledge  until  after  she 
had  fully  perfected  her  settlement  by  the  pay- 
ment of  taxes  for  two  succeaalve  years,  Into  a 
proper  relief  order  for  a  poor  person  In  the  dis- 
trict 'not  havlt^  a  settlement  therein  who 
shall  apply  to  them  for  relief.*  As  In  Ov^- 
seers  of  Gilpin  Tp.  v.  Overseers  ot  Parks  Tp., 
118  Pa.  St  84. 11  Atl.  791,  this  proceeding  was 
instituted  In  the  fear  ^at  the  pauper  might 
become  chargeable,  and  the  order  of  removal 
was  made  without  notice  to  the  person  to 
be  affected  by  it  and,  as  in  that  case,  must 
be  held  void.  Was  she  a  pauper  as  of  Au- 
gust 9,  1894?  was  tbe  question  of  fact  to 
be  adjudicated.  Tet  without  notice  or 
knowledge,  she  Is  secretly  placed  on  the 
poor  book  of  the  district  In  which  she  In- 
habits to  fix  a  settlement  In  a  district  in 
wlilch  she  has  not  resided  for  sixteen  years. 
It  Is  nndoubted^  necessary  that  a  i»auper, 
before  he  Is  removed,  should  have  become, 
or  be  likely  to  become,  chargeable  to  the 
district  which  undertakes  to  remove  him, 
for,  imless  this  be  the  case,  Justices  have  no 
Jurisdiction,  and  for  want  of  Jurisdiction  an 
order  of  removal  will  be  quashed.  Cumber- 
land Tp.  V.  JefTerson  Tp.,  25  Pa.  St  463. 

"Appellant  urges,  *If  any  injury  was  done 
by  the  order  of  relief  in  this  case,  an  appeal 
should  have  been  taken  therefrom  under 
section  44,  Act  June  13,  1836.*  Which  or- 
der of  relief,— tlie  one  on  which  no  action 
was  taken,  or  the  one  bearing  the  erroneous 
date  of  August  6,  1806?  No  one  was  i^- 
grleved  by  the  first  and  neither  of  the  par- 
ties aggrieved  by  the  second  knew  of  its 
existence  until  her  settlement  had  been  fixed 
by  the  payment  of  taxes  for  two  successive 
years.  The  delay  In  giving  notice  to  Strat- 
tanvUIe  of  her  circumstances  and  condition 
was  Inexcusable.  Tbe  partial  relief  began 
August  7,  1894.  and  her  name  was  placed 
on  the  poor  book.  The  overseer  of  Eden- 
burg was  Informed  September  5,  1801,  that 
she  had  formerly  a  settlement  In  Strattan- 
ville,  and  notice  to  StrattanvIUe  was  first 
given  on  April  5,  1805,  three  months  after 
Bbe  bad  perfected  ber  settlement  In  Eden- 
burg. By  permitting  ber  to  remain  and  to  per- 
form all  ttiat  the  statute  required  to  gain  a  new 
settlement  (payment  of  taxes  December  11, 
IS&i),  It  is  too  late  for  Edenburg  to  object  tbnt 
such  a  settlement  was  not  gained.  ^TlUs  trutl> 
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applies  with  the  same  force  in  this  case  aa  in 
Sctanton  Poor  Dist.  v.  Directors  at  the  Poor  of 
Danville,  106  Pa.  St  450,  and  as  In  Cen- 
tral Po(v  Olat  of  Luzerne  Coouty  t.  Jenklna 
Tp.,  4  Pa.  Super.  Ct  20.  The  slightest  in- 
quiry on  the  part  of  the  overseers  of  Eld  en- 
burg  of  Miss  Keatley  or  Strattanville  would 
have  revealed  the  trne  settlement.  No  such 
effort  was  made.  It  would  be  nnfalr,  there- 
fore, to  visit  the  laches  of  Bdenbnrg  upon 
StrattanviUe.  Miss  Keatley  wax  not  lawful- 
ly receiving  aid  as  a  pauper  prior  to  Decem- 
ber lit  1804,  and  the  case  of  Overseers  of 
the  Poor  of  Lewlsburg  v.  Overseers  of  the 
Poor  of  UUton,  18  Wkly.  Notes  Cas.  141, 
and  Scrauton  Poor  DIst  v.  Directors  of 
the  Poor  of  Danville.  106  Pa.  St  450,  and 
others,  holding  that  a  person  who  is  chargea- 
ble to  and  receiving  aid  as  a  pauper  in  one 
district  cannot  acquire  a  settlement  In 
another,  are  not  at  all  In  conflict  with  the  con- 
clusions in  this  case. 

"The  assignments  of  error  from  1  to  13, 
inclusive,  are  to  the  findings  of  fact  on  the 
merits,  and  are  not  considered.  Assign- 
ments Nos.  19  and  20  are  not  properly  aa- 
dgned,  and  Nos.  14,  15,  10,  17.  21.  22,  23, 
24,  and  25  are  overruled,  as  In  conflict  with 
this  opinion.    The  Judgment  ii  affirmed." 

Harry  B.  Wibon  and  Cadmoa  Z.  Gordon,  for 
^nwllant  EYank  B.  mi»iwniii  j.  a.  F. 
Hoy,  for  appellee. 

PER  CURIAM.  The  Judgmott  In  this  case 
la  tfflrmed  on  ttie  opinion  oC  the  saperlor  covrt 


JOHNSTON  T.  McCAtN. 
(Supreme  Conrt  of  Pennsylvaaia.    Nov.  14, 
18D8.) 

EzBODTOB—FRAtTD—EvinB!;cs— Limit  ATiosa. 

1.  An  executor  who  had  no  knowledge  that 
a  third  person  was  the  real  owner  of  a  Judg- 
ment Btandinx  in  his  tesUbor's  &am&  collected 
it,  and  covered  the  proceeds  into  the  estate. 
He  had  been  a  law  partner  of  his  testator,  but 
was  not  a  party  to  the  power  of  attorney  un- 
der which  the  Utter  had  taken  the  judgment 
for  the  real  owner,  and  the  Klation  of  attor- 
ney and  cHent  did  not  exist  between  him  and 
the  real  owner.  Bdd,  that  he  was  not  gtiUty 
of  fraud  in  payinx  tbe  money  to  the  estate, 
iu  the  abeeuce  of  notice. 

2.  The  statute  of  limitations  began  to  run 
against  a  cause  of  action  to  recover  sndi  snm 
from  the  execntor  when  he  received  the  mon- 
ey and  paid  it  over. 

Appeal  from  court  of  common  pleas,  Arm- 
strong county. 

Action  by  John  W.  Johnstoa  a^lnst  James 
H.  McCain.  There  was  a  Judgment  for  de- 
fendant, and  plalntlft  appeals.  Affirmed. 

John  Gilpin  was  tbe  attorney  In  fact  of 
John  W.  Johnston  by  writing  acted  upon 
from  1S68  until  the  death  of  GUpln,  In  1883. 
James  H.  McCain,  who  had  been  Gl^ln's  law 
partner,  but  had  nothing  to  do  with  tbe  pow- 
er of  attorney,  and  was  not  the  attorney  of 
J(Aa  W.  Jfdmston,  either  In  law  or  in  fac^ 


became  Gilpin's  sole  acting  execntor,  and  as 
such  took  charge  of  his  papers  and  business. 
Abont  1868  the  real  estate  of  William  T. 
Johnston  was  sold  at  sherUTs  sal&    Prior  to 
that  time  WlUlam  T.  Johnston  had  confessed 
a  Judgment  in  favor  of  John  W.  Johnstca 
for  $15,000,  and  a  Judgment  fn  favor  of  John 
aupin  for  $20,000.   The  Gilpin  Jodgment  was 
In  trust  for  himself  and  others.    After  John 
W.  Johnston  had  purchased  the  property  at 
aherilTs  sale,  which  consisted  of  a  large  num- 
ber of  tracts  of  land,  he  executed  a  power  of 
attorney  authorizing  John  GUpln  to  sell  the 
laud,  pay  all  ejq^ensea,  and  distribute  the 
balance  pro  rata  between  his  Judgment  and 
that  of  John  W.  Johnston.    On  February  23. 
1875,  John  Gilpin  executed  a  deed  to  Martin 
Wacherlle  for  one  of  the  tracts  for  $2,175.2a 
On  delivering  this,  he  signed  the  receipt  at 
the  foot  of  the  deed,  and  the  same  was  placed 
on  record  at  or  about  the  same  time;  bot 
be  did  not  receive  aQ  the  purchase  money, 
but  took  a  Judgment  In  the  name  of  John  W. 
Johnston  as  collateral  security  for  the  Judg- 
ment and  also  took  an  assignment  of  a  Judg- 
ment held  by  Wacherile  against  one  Bamett 
Stepp.    John  GUpln,  according  to  tbe  letter 
of  attorney,  bad  an  Interest  In  the  purchase 
money  to  the  amount  at  a  proportionate 
share  which  was  to  be  distributed  to  his 
Judgment  against  T^Iam  T.  Johnston  by 
agreement  of  John  W.  Johnston.    The  execu- 
tor, belleviug  that  John  Gilpin  bad  an  Inter- 
est In  the  Judgment  If  he  was  not  tbe  entire 
owner  of  It  kept  the  Judgment  revived.  The 
Judgment  against  Barnett  Stepp,  which  was 
afterwards  found  to  be  collateral  security 
for  the  Martin  Wacherlle  Judgment  showed 
nothing  on  Its  face  to  Indicate  that  John  W. 
Johnston  had  any  Interest  In  it    On  October 
9,  1886,  James  H  McCain,  believing  that  the 
Judgment  of  Martin  Wacherlle  against  Bar- 
uett  Stepp  belonged  to  John  Gilpin,  through 
W.  D.  Brandon  collected  the  Judgment  by 
process  of  execution,  and  received  from  Bran- 
don ^,8S7.4S.   This  money  he  deposited  to 
his  account  In  tbe  bank  as  executor  ot  John 
Gflpin.    He  never  received  the  money  as  an 
Individual,  nor  did  he  atqpropriate  any  of  It  to 
his  own  nse. 

G.  D.  Albert  Boas  Beynolds,  and  W.  D. 
PattoD,  for  appelant  J.  W.  Ohrlst?  and  M. 
F.  Leason,  for  appellee. 

PER  CURIAM.  We  ate  clearly  of  opinton 
that  McCain  was  not  guilty  <tf  any  Craod  In 
paying  over  tbe  money  to  tiie  GIIiriB  estate. 
He  had  no  knowledge  of  Johnston's  owner 
ship  of  the  Wacherlle  Judgment  and  was  eu- 
tltled  to  suppose  that  the  Judgment  belonged 
to  Gilpin.  The  right  of  action  of  Johnston 
to  recover  the  money  from  McCain  com- 
menced in  October,  1866,  when  McCain  re- 
ceived it  from  Mr.  Brandon.  Aa  McCain  wns 
guilty  of  no  fraod,  there  fa  no  question  in 
the  case  as  to  tbe  postponement  of  the  run- 
ning at  tbe  statute  until  after  the  fraud  was 
discovered;  and  henc^  at  the  end  of  six 
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years  from  the  time  the  money  wu  reoolved, 
the  etatote  became  a  bar  to  plaintifTs  dalm. 
The  plaintiff  was  himself  to  blame  tor  not  In- 
qnlrlng  for  bis  money  long  befwe  1888,  and 
continually  th«eafter.  Had  he  done  w.  the 
true  Cacta  the  ritoatton  wonld  hare  been 
^UaoQTocd.  and  he  would  have  recovered  his 
znooey.  It  certainly  wonld  not  be  Jnit  to 
iMild  McCain  re^nelble  tor  a  result  which 
flowed  from  the  pl^tifl*a  neclect  In  this  re- 
gard. We  svstaln  the  findlnca  and  eoncln- 
sions  of  the  learned  court  below  which  relate 
to  this  subject,  and  In  doing -so  the  case  Is  dis- 
posed of  on  the  plea  of  the  statute  of  llmlta- 
ttona.   Judgment  affirmed. 


COLE  et  aL  T.  MANCHDSTBR  FIRB  A8- 

BUB.  CO. 

SAME  T.  ALLEMANIA  FIRE  INS.  00. 

(Supreme  Court  of  PeDnsrlrania.    Not.  7. 
1898.) 

FiHB  iNSOuiToe— Amount  or  Loss— BTii>«:tOK. 

Od  an  iHue  OB  to  the  amoant  of  insured's 
losB,  the  proofs  of  lost  are  inadsiisriUe  as  af- 
firmative, iodependetit  evidence  of  the  Teine  of 
the  property  destroyed. 

Appeals  from  court  of  common  pleas,  Law- 
rence county. 

Two  actions  by  Cole  Bros.,— one  against  tiie 
Mandiester  Sir*  Assurance  Company,  and 
tlie  other  against  the  AUemanla  Tire  Insur- 
ance Company.  From  Judgments  for  plaln- 
dffs,  each  defendant  sweala.  BeTeraed. 

B.  A.  Wlntemlts  and  John  O.  McOmahy, 
for  appellants.  J.  Norman  Martin,  for  ap- 
pellees. 

DEAN,  X  On  19fh  of  AprU.  1894.  each  of 
defendant  companies  Issued  to  plaintiffs  a  pol- 
icy of  Insurance  against  lire  In  the  sum  of 
91,090,  the  Innrance  to  be  In  force  for  one 
year  from  date.  The  policies  were  on  the 
same  stock  of  goods.  In  plaintiffs*  store  at 
Hazeldell,  in  Lawrence  county;  consisting  of 
dry  goo^  notions,  groceries,  etc  On  tSxe 
night  of  Ist  of  March,  ISBS,  the  property  was 
wholly  destroyed  by  fire.  Immediately  after 
the  loss  the  bunred  notified  the  companies  of 
it.  and  thereupon  Charles  P.  Kellerman, 
agent  and  adjuster  for  both  companies,  went 
to  Haseldell,  and  called  upon  the  Insured. 
After  considerable  Inqnlry.  he  offered  to  settle 
with  plaintiffs  for  a  sum  equal  to  about  half 
the  two  policies,  which  offer  the  plaintiffs  de- 
clined. On  22d  March,  following  the  fire,  the 
plaintiffs  made  out  proofs  of  loss,  and  trans- 
mitted them  to  the  companies.  The  receipt 
of  these  proofs  was  acknowledged,  and  the 
companies  at  the  same  time  called  the  atten- 
tion of  the  Insured  to  what  they  alleged  were 
defects,  such  as  that  they  were  not  sworn  to, 
the  written  parts  of  the  policies  were  not 
copied,  nor  was  there  a  statement  of  the  loss 
by  Items,  and,  further,  that  they  would  not 
be  accepted  as  proper  proofs.  On  the  16th  of 
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April  ft^owing,  Hammor,  ui  adjuster  tor 
both  companies,  wrote  to  the  Insured,  again 
calling  attention  to  the  alleged  deficiencies  In 
proof,  and  requesting  them  to  hurry  up  the 
amendments.  Immediately  after,  the  Insur- 
ed wrote  to  Kellerman,  the  first  adjuster,  that 
they  had  duplicate  bills  In  their  possoslon, 
and  were  Kady  to  meet  lilm  any  ttane  he 
would  name.  In  response  the  companies  no- 
tified the  insared  that  Hammer,  their  second 
adjuster,  would  be  at  Ellwood  on  April  19tb, 
and  requesting  them  to  meet  him  there  with 
their  papers,  inT<^es,  and  books.  They  ac- 
cordingly met  on  that  day,  and. the  Insared 
produced  many  papers  and  Invoices  tending 
to  show  the  quantity  and  value  of  the  goods 
on  hand  at  date. of  fire.  They  also  made 
statements  from  recollection  to  the  same  ef- 
fect Hammer  made  a  memorandum  in  writ- 
ing from  these  papers  and  statements,  show- 
ing approximatdy  the  loss,  which  Thomas 
Cole,  one  of  the  partners,  signed,  stating. 
"This  Is  substantially  correct  and  true.'* 
Thomas  Oole  met  Hammer  tfhortly  after  In 
Pittsburg,  and  was  again  offered  $1,000  to 
compromise  and  save  litigation,  whldi  offer 
was  s£aln  refused.  On  June  19th  the  Insure 
ed  again  prepared  proofs  of  loss,  and  sent 
them  to  the  companies,  and  were  again  noti- 
fied that  they  were  not  satisfactory.  On  lOtb 
Sept&mber  the  Insured  again  made  out  proofs 
of  loss,  and  transmitted  them  to  the  company, 
and  w^  again  Informed  the  proofs  were 
not  In  compliance  with  the  terms  of  the  poli- 
cies, and  were  unsatisfactory.  Thereupon,  on 
23d  November,  1895,  plaintiffs  brought  suit 
against  both  companies.  They  defended  on 
the  grounds  that  proofs  of  loss  were  not  fur-' 
nished  as  required  by  the  policies;  that  plain- 
tiffs did  not  produce,  as  required,  books  of  ac- 
count, Invoices,  bills,  vouchers,  and'  copies 
thereof,  although  often  requested  so  to  do. 
The  plaintiffs  replied  that  any  technical  de- 
fects in  such  proofs  had  been  waived  by  de- 
fendants. At  the  trial  the  real  question  in  the 
case,  and  the  one  on  which  It  turned,  was 
what  was  the  amount  of  plaintiffs'  loss.  The 
pr^minary  proofs  are  conditions  precedent. 
What  constitutes  them  Is  determined  by  the 
contract,  and,  the  proofs  being  In  writing, 
that  la  a  question  for  the  court  Here  the 
court  first  held  that  the  proofs  made  by  plain- 
tiffs were  a  substantial  compliance  with  the 
requirements  and  conditions  of  the  policies.  If 
It  bad  held  that  on  the  face  of  them  they  were 
not,  that  would  have  ended  plaintiffs'  cnse, 
unless  plaintiffs  offered  to  follow  them  witli 
evidence  that  defendants  had  waived  the 
service  of  such  preliminary  proofs  by  con- 
duct which  misled  plaintiffs,  and  estopped  de- 
fendants from  Insisting  on  the  condition  as  a 
prerequisite;  but,  having  been  decided  by  the 
court  to  be  a  sufficient  compliance  with  the 
requirements  of  the  policies,  as  the  trial  then 
stood  the  plaintiffs  had  the  right  to  proceed 
to  establish  their  claim  to  the  satisfaction  of 
the  Jury.— not  by  eihlbltlDg  to  them  the 
proofs  of  loss,  but  by  evidence ^dependent  of 
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them.  But  tb»  proofs  were  admitted  u  af- 
flrmatlve  evidence  of  the  loss,  against  the  ob- 
jection of  deCendanta  to  their  relevancy.  They 
were  not  admissible  for  that  purpose.  They 
did  not  concern  the  Jury,  and  were  botii  In- 
competent and  Irrelevant.  Tnie,  It  might 
turn  out  during  the  progress  of  the  trial  that 
for  some  purposes  they  were  relevant  They 
might  have  been  oCTered  by  defendants  to  con- 
tradict the  testimony  of  plaintiffs,  or  to  show 
falsehood,  fraud,  or  false  swearing,  and  pos- 
sibly they  might  have  been  offered  to  contra- 
dict evidence  on  the  part  of  defendants,  If 
they  hsd  denied  notice  of  any  particular 
Items  of  loss.  But,  for  the  time  being,  plain- 
tiffs had  only  established  their  right  to  sue, 
and  the  proofs  were  not  relevant  for  any  oth- 
er purpose.  They  were,  however,  admitted 
and  read  to  the  jury  as  establishing  the  value 
of  the  property  destroyed.  Without  them, 
the  evidence  as  to  the  Quality,  quantity,  and 
value  of  the  goods  was  of  a  most  meager  and 
unsatisfactory  character.  Taking  the  dupli- 
cate bills  of  plaintiffs'  purchases  from  whole- 
sale estahlisbments,  and  the  average  dally 
sales  according  to  their  own  statements,  there 
could  not  have  been  on  hand  at  the  date  of 
the  fire  even  approximately  the  quantity  of 
goods  claimed  to  have  been  destroyed.  It  Is 
almost  Incredible  that  two  business  men,  hav- 
ing dally  access  to  and  sight  of  a  small  stock 
of  goods  In  a  country  store,  could  have  been 
so  Ignorant  of  any  of  the  details  necessary  to 
establish  their  loss,  even  conceding,  as  they 
claim,  that  they  kept  no  cash  account,  and 
that  their  day  book  was  destroyed,  leaving 
only  their  ledger.  Their  testimony,  and  that 
of  Gomer  Griffiths  and  William  Gelsler,  of 
the  same  character,  was  substantially  the 
only  legal  evidence  of  the  extent  of  the  loss. 
The  Jury  awarded  the  full  amount  of  the 
claim.  We  think  It  more  than  doubtful  that 
the  Jury,  on  this  testimony  alone,  could  have 
so  found  even  against  an  Insurance  company. 
But  the  Irrelevant  evidence  of  the  proofs  of 
loss  was  before  them.  These  specified  It  with 
some  degree  of  particularity,  and  supplied 
what  was  vague  In  the  oral  evidence.  They 
were  not  formally  withdrawn  from  the  Jury 
In  the  general  charge,  nor  were  they  then  In- 
structed to  disregard  them.  They  were  In- 
structed that  the  proofs  of  loss  were  not  suf- 
ficient, and  that,  unless  there  was  a  waiver 
by  the  company,  they  should  find  for  defend- 
ants. The  ImplIcaUon  was.  If  they  found  de- 
fendants had  waived  the  presentation  of  such 
proofs,  then  the  papers  erroneously  admitted 
were  for  their  consideration.  The  Jury  should 
have  been  told  by  the  learned  Judge,  In  plain- 
est terms,  that  the  proofs  of  loss,  whether  suf- 
ficient or  Insufficient,  whether  waived  by  the 
company  or  not,  should  be  entirely  excluded 
from  their  consideration  In  making  up  their 
verdict  As  the  case  stood  at  the  close  of  the 
evidence,  the  learned  jndge  had  changed  his 
ruling  i>ermlttlng  Thomas  Cole  to  testify  In 
explanation  of  the  absence  of  a  proper  Jurat 
to  the  proofs;  but  a  careful  reading  of  what 


be  tbtai  mM  to  flie  imj,  while  tetTfng  n& 
doubt  In  onr  minds  aa  to  what  he  meant 
might  very  have  been  construed  by  lay- 
men to  mean  that  they  were  not  to  r^rd  the 
testimony  of  Cole  In  his  explanation.  Hie  in- 
•tmctlon  was  not  of  that  explicit  character 
which  would  remove  the  effect  of  the  Illegal 
evidence.  On  a  retrial  the  preliminary  imwf  s 
should  form  no  part  of  plaintiffs'  evidence  es- 
tablishing their  loss,  and  they  sfaonld  be 
strictly  held  to  Independent  proof  thereof  by 
evidence  satisfying  the  Jury  as  to  the  extent 
of  it 

What  we  have  said  disposes  of  appellants' 
first,  second,  third,  and  fourth  assignments  of 
error.  They  are  sustained.  There  la  nothing 
of  merit  In  the  remaining  assignments  calling 
for  discussion,  and  they  are  overruled.  The 
Judgment  !■  nrcned,  and  a  t.  L  d.  n.  to 
awarded. 


TBNAN  V,  CAIN  et  al. 
(Supreme  Court  of  Penusylvania.    Oct.  31. 
1898.) 

BZSOUTIO^  BaLB— PCRCHASKR'B  TiTLB, 

Where  defect  in  judgment  la  apparent  oo 
Its  face,  purchaser  at  execution  sale  acquires 
no  title. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 

Action  by  J.  B.  Tenan  against  one  Gain  and 
others.  Judgment  for  defoidant^  umS  plain- 
tiff appeals.  Affirmed. 

R.  W.  Irwin,  for  appellant  H.  M.  Dougan. 
for  anpellee. 

PER  CURIAM.  AppelUnfa  title,  as  put  in 
evidence  by  blm  at  the  trial,  rested  upon  the 
Judgment  In  Insurance  Oo.  v.  Tenan,  41  Atl. 
539,  and  the  levari  facias  and  sherUTs  deed 
in  that  case.  We  have  Just  reversed  that 
judgment  aa  unauthorised  and  void.  It  was 
Incapable  of  supporting  an  execution,  and.  as 
the  defect  was  one  apparent  on  the  face  of 
the  record,  the  sheriff's  vendee  would  have 
taken  no  title,  even  If  a  purchaser  without 
notice  of  the  terre-tenant's  rights.  It  is  clear, 
therefore,  that  appellant  showed  no  title,  and 
the  learned  judge  below  might  properly  have 
directed  a  verdict  for  the  defendant  It  Is 
not  therefore,  worth  while  to  discuss  the  as- 
signments of  error.  Whether  correct  or  not 
the  rulings  did  appellant  no  Injury.  Judgment 
affirmed. 


COMMONWEALTH  v.  NEW  YORK,  P.  ft  O. 

R.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct  17, 

ISSS.) 

Taxation  or  Corporatioss— Determihatios  of 

VALDB—PRKSI'MPTIOSS—DiaCRllII  NATION. 

1.  Under  Act  June  8,  1891,  taxing  corpora- 
tions according  to  the  value  of  their  capital 
stock,  including  bonds,  moneys,  and  franchises, 
a  tax  on  the  stock  of  a  corporation  is  a  tax  oa 
its  property  and  assets,  biclndiuicfraiicUses. 
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2.  Under  Act  Jane  8,  1881,  entitled  an  act 
to  tax  "propertr  of  corporationi  •  •  *  bar- 
ing capital  stock,  at  five  mills  on  each  dollar 
of  its  actual  value,"  and  preamble  6,  proposing 
to  tar  "corporations  *  *  *  at  five  mills  on 
each  dollar  of  the  actoal  value  of  their  capital 
stock,  including  bonds,  moneys,  franchises,  and 
other  property,^'  in  taxing  such  stock  the  ques- 
tion of  its  value  is  one  of  fact,  to  be  determin- 
ed b7  oonsidering  the  oorporation's  tangible 
property  and  assets,  and  Its  debts  and  incum- 
brances are  relevant  to  be  considered  aa  re* 
dudng  the  value  of  the  stock,  but  th^  are 
not  to  be  vedfieallT  deducted  from  tho  as- 
sets. 

8.  Where  a  corporation  made  no  reqvest  for 
a  specific  finding  as  to  how  much  Its  incum- 
brances reduced  the  value  of  its  capital  stock 
souRht  to  be  taxed,  it  will  be  presumed  that, 
in  valuing  the  stock,  the  court  gave  the  incuni- 
brfinces  the  weight  to  which  they  were  en- 
titled. 

4.  Where  capital  stock  Is  not  assessed  for 
taxation  in  excess  of  its  value,  the  corporation 
cannot  complain  of  discrimination  in  methods 
as  to  assessment  of  stock  in  other  corporations. 

Mitchell,  Green,  and  WlUIams,  JJ.,  dissent* 
ing. 

Appeal  from  court  of  common  pleas,  Dan- 
pbln  coanty. 

Account  settled  by  the  auditor  general  and 
state  treasurer  for  tax  on  the  capital  stock  of 
the  New  York,  Pennsylvania  &  Ohio  Ballroad 
Company.  There  was  a  Judgment  fixing  the 
valuation  of  the  capital  stock,  and  the  com- 
pany appeals.  Affirmed. 

The  following  are  the  findings  of  fact  and 
opinion  of  the  court  btiow: 

"This  Is  an  appeal  from  a  settlement  made 
by  the  auditor  general  and  state  treasurer 
against  the  corporation  defendant  June  80, 
1886.  for  tax  on  capital  stodi  for  the  tax 
year  188(i.  It  was  tried  by  the  court  without 
a  Jury,  as  provided  by  the  act  of  April  22, 
1874,  and,  on  the  testimony  and  documentary 
evidence,  we  find  the  fbHowIi^E  facts: 

"(1)  Defendant  la  a  corporation  chartered 
under  the  laws  of  the  states  of  New  York, 
Pennsylvania,  and  Ohio,  owning  a  line  of  rail- 
road extending  from  Salamanca,  New  York, 
across  the  northwestern  part  of  the  state  of 
Pennsylvania,  to  Dayton,  Ohio,  a  distance  of 
388.04  miles.  Of  this  line,  92.4  miles  are 
within  the  state  of  Pennsylvania,  and  the  re- 
mainder in  either  New  York  or  Ohio.  Defend- 
ant also  owns  a  line  of  railroad  33.78  miles 
In  length,  known  as  the  'Franklin  Branch,' 
extending  from  Buchanan  to  Oil  City,  all  In 
FenDBylvanla.  It  also  owns  a  branch  7.7 
miles  In  length  in  Ohio;  making  the  total 
mileage  owned  by  it  429.52  mOea  It  Is  also 
lessee  of  168.09  miles  of  road,  of  which  34.54 
mUes  are  in  Pennsylvania,  and  the  remainder 
lo  Ohio,  It  connects  at  Salamanca,  its  eastern 
terminus,  with  the  railroad  of  the  New  York, 
I>ake  IHe  &  Western  Ballroad  Company,  and 
by  a  connection  at  Dayton,  Ohio,  Its  western 
termlnos,  It  forms,  by  means  of  leases  and 
trackage  contracts,  part  of  the  through  line 
of  tbe  last-named  road  from  the  city  of  New 
York  to  the  cities  of  Cincinnati  and  Chicago. 

"(2)  Defendant's  capital  was.  In  1895,  $44,- 
99»,S00,  divided  Into  888.867  shares,  of  the  par 


value  of  960  each;  200,000  shares,  or  $10,- 
000,000,  being  preferred  stock,  and  688.967 
shares,  or  $34,988,800,  common  stoc^  The 
cost  of  defendant's  road  and  equipment  was 
«170,867,618.6&  No  dividends  were  ev<9 
paid  on  either  the  preferred  or  common  stock. 

"(8)  In  1885  defendant's  indebtedness 
amounted  to  $128,803,080.72,  as  follows:  Pri- 
or Hen  bonds,  $8,000,000;  first  mortgage  bonds, 
$44,837,000;  deferred  warrants  converted  in- 
to first  mortgage  bonds,  representing  unpaid 
Interest  on  first  mortgage  bonds,  $27,640,- 
840.75;  second  mortgage  bonds.  ^4.500,000; 
third  mortgage  bonds.  $30,000,000;  car  trust 
agreements,  subject  to  which  the  company 
held  lU  active  rolling  stock,  $1,950,000,  and 
a  small  unsecured  balance.  Defendant  has 
not  for  many  years  earned  or  paid  any  In- 
terest on  Its  second  or  third  mortgage  bonds, 
and  no  interest  was  paid  in  1896  on  Its  first 
mortgage  bonds,  though  some  was  earned. 
Tbe  interest  on  the  $8,000,000  prior  Hen  bonds 
was  paid.  Nearly  all  defendant's  Indebted- 
ness Is  due  to  citizens  or  corporations  of  other 
states  and  countries  than  Pmnsylvanla. 

**(4)  In  AprU,  1888,  it  leased  its  line  and 
road  to  the  New  York,  Lake  Erie  &  Western 
Railroad  Company,  for  ninety-nine  years,  tbe 
terms  of  the  lease  requiring  the  lessee  to  pay 
to  defendant  thirty-two  per  cent,  of  the  gross 
receipts  derived  from  the  operation  of  the 
road.  The  gross  receipts  in  the  tax  year  1885 
amounted  to  $6,332,817.52,  and  the  proportion 
due  to  defendant  was  $2,062,000.  In  1883  the 
lessee  became  insolveot,  and  passed  Into  the 
bands  of  receivers  appointed  by  the  circuit 
court  of  the  Southern  district  of  New  York; 
and  by  virtue  of  an  arrangement  not  clearly 
explained  in  the  evidence,  and  of  a  decree  of 
that  court,  the  receivers  were  ordered  to  pay 
to  the  defendant,  instead  of  the  agreed  rental, 
only  the  net  earnings  received  from  the  oper- 
stlou  of  Its  road,  not  less,  however,  than  $1,- 
600.000;  and  defendant,  during  the  tax  year 
1896,  actually  received  as  rental  only  $1,411,- 
673.96,  and  it  had  during  that  time  receipts 
from  other  sources  amounting  to  $52,029.48. 
During  Its  fiscal  year  ending  June  SO,  1890, 
Its  gross  Income  from  all  sources  was  $2,042,- 
807.15,  and  during  1895  there  were  expended 
upon  Its  road,  In  betterments,  $2,^1,686.31. 
From  what  source  the  amount  thus  expended 
was  derived  Is  not  definitely  shown  th» 
evidence. 

"(5)  During  the  months  of  April,  May,  and 
June  of  181^,  4,200  shares  of  the  preferred 
stock  of  tbe  defendant  were  sold,  in  the  city 
of  New  York,  at  prices  ranging  from  62)6 
to  87^  cents  per  share,  the  average  price  be- 
ing 75  cents.  There  were  no  shares  of  com- 
mon stock  sold  during  the  tax  year  1SK>. 

"(6)  An  order  of  sale  of  defendant's  road 
was  granted  In  January,  1896,  at  the  suit  of 
the  holders  of  the  bonds  secured  by  the  first 
mortgage  on  Its  road  and  franchises;  and. 
In  pursuance  of  this  order,  all  of  Its  property, 
leasehold  and  otherwise.  Including  defendant's 
franchlsG%  waa  on  tbe  26th  of  Fa 
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MU  «t  puUlc  auction,  at  tlM  oonrt  hoase  in 
JUUstm,  Ohio,  for  the  nnn  of  $10,000,000,  sub- 
Jaot  to  tbe  prior  lien  mortsage  of  98,000.000; 
wmA  tfu  proceeds  of  tbe  nle  were  appropriat- 
«i  towarda  tbe  pajment  of  the  flrat  mortgago 
*aiidii,  tbe  holden  of  ■uheequent  Uena  reoeiT- 
Sng  aothlng. 

"^7)  On  Feteuary  21. 1886,  ttw  Kcrttair  and 
Ikoaaum-  of  tbe  dtfendant  company,  after 
feavlQC  taken  tbe  oath  preecrlbed  by  tbe  act 
4C  Jun^  Uei,  made  tbe  report  to  tbe  auditor 
inaral  required  by  eald  act,  and  appraised 
lha  «efitBl  stock  of  lald  eoiporatton  as  of  no 
vatae  wbatever.  Tbe  aodltor  gmersl  and 
«tete  ^reaanrer,  being  dlasatlafled  wltb  tbe  ap- 
snalsement  and  valuation  bo  made  and  re- 
4arned,  rained  and  appraised  the  capital  stock 
«C  defendant  for  tbe  tax  year  1895  at  fS4.48Q^- 
977.70.  stating  at  length  In  tbelr  appralaement 
ttelr  reason  for  so  doing,  and  settled  an  ac- 
«siint  In  accordance  with  said  appralaemeot. 
•barging  defendant  wltb  a  tax  at  tiie  rate  of 
Ave  mills,  amounting  to  9172.402^  from 
vlildi  settlement  defendant  aivealed  to  this 
«o«rt:  and,  on  tbe  trial,  tbe  report  and  ap- 
psalBement  made  by  defendants  officers,  tbe 
appraisement  and  settlement  made  by  tbe  and* 
Iter  general  and  state  treasorer,  defendant's 
apeclflcations  at  objection  to  the  settlement, 
and  other  evidence,  oral  and  documentary, 
was  offered  and  heard. 

After  a  full  consideration  of  all  the 
actonmt  evidence  In  tbe  case,  we  And  that  the 
appraisement  made  by  the  defendant's  afflcers 
is  not  correct,  and  that  the  appraisement 
auade  by  the  auditor  general  and  state  treaa- 
■TLf  is  excessive;  and  we  further  And  that 
tte  actual  value  In  casta  of  defendant's  capital 
aitocfe,  re];»*e8entlng  Its  tangible  property  and 
.MsetB  and  its  franchises  between  the  Ist  and 
Ifitli  of  November,  X89&,  was  915,000,000.  and 
4kat  -defendant  is  taxable  for  tbe  tax  year 
vase  at  tbe  rate  of  Ave  mlUs  on  i**-iViio.io 
«C  said  fifteen  mtllloDS,  that  being  the  propor- 
aSoo  ot  defendant's  capital  stock  which  repre- 
«eaC6  tbe  proportion  of  Its  road,  i»tiperty,  as- 
«BtB,  f^ancblse^  and  prlvU^^es  in  Pennsyl- 
amala,  calculated  on  the  mileage  basis. 

*^lsciisslon. 

"In  Com.  V.  Standard  Oil  Oo.,  101  Pa.  St. 
WtS^  Mr.  Justice  Paxson,  deUvering  tbe  opin- 
Mmk  «f  the  court,  said:  'It  has  been  repeated- 
Ir^Seclded.  and  is  settled  law,  that  a  tax  npon 
<he  «apltal  stock  of  a  company  Is  a  tax  upon 
Us  property  and  assets,'— citing  a  number  of 
«ase8  la  this  state,  and  many  from  other 
atatHM.  m  Appeal  of  Fox,  112  Pa.  SL  337,  4 
AIL  149,  It  was  held  that  the  mortgages  own- 
«i  fry  corporations  are  taxed  through  the  tax 
«■  capital  stock  In  substantially  the  same 
Manner  as  the  mortgages  belonging  to  Indl- 
irtdiTiiln  are  taxed  by  the  act  of  1885,  which 
WB^nlrea  tbem  to  report  to  the  assessors  and 
pay  a  tax  upon  the  par  value  of  their  mort- 
gages, and  that,  if  corporations  were  required 
Its  report  and  pay  tax  under  the  act  of  1885, 
ttM  casult  would  be  double  taxation.  Speak- 


ing In  this  case  d  cayltsl  sto^  In  ita^  con- 
sidered, Justice  Fuaon  si^:  TElie  capital 
stock  Is  nothing;  a  myth;  a  mrae  name,  ex- 
cepting In  so  far  as  It  Is  represented  by  In- 
vestments made  wtth  tbe  money  paid  into  the 
treasury  of  the  corporation  on  account  of  sncb 
capital  stiA.  Hence  It  is  that  tbe  conru 
have  long  slnee  declared  that  a  tax  npim  the 
capital  atodi  of  a  corporatlim  is  a  tax  npcm 
tbe  assets  and  properly  of  sncb  cotpturation.' 
The  opinion  of  tbe  conrt  below  In  Com.  t. 
Western  Land  &  Imp.  Co..  156  Pa.  St  455, 
26  AtL  1064,  contains  a  history  of  tbb  tax, 
and  shows  that  It  has  always  been  assessed 
<m  tbe  basis  of  the  rate  per  cent  of  dividends 
when  tbe  dividends  during  the  tax  year  equal- 
ed or  exceeded  six  per  cent,  and,  when  no 
dividend  was  mad^  on  an  apiaralaaneut  of 
the  capital  stock;  and  when  the  dividend  was 
less  tban  six  per  cent,  under  smne  of  the 
acts,  tbe  tax  was  assessed  on  the  basis  of  the 
rate  per  cent  <^  the  dividend,  and,  ondtf 
otbere,  on  the  assessed  value  oC  tbe  capital 
stodc  That  case  decides  that,  wlien  the  tax 
Is  measured  by  tbe  rate  per  cent  of  tbe  dl^- 
dend,  that  Is  the  only  test;  and  some  of  the 
cases  there  dted  Illustrate  this  very  forclt^y, 
and  show  that  tbe  value  Indicated  by  tbe  rate 
per  cent  Is  sometimes  very  different  from  the  i 
actual  value.  Thus,  in  Atlantic  A  Ohio  TeL 
Oo.  V.  Com.,  66  Pa.  St  57,  where  tbe  report  of 
tbe  officers  of  tbe  corporation  stated  that  a 
dividend  of  10  per  cemL  bad  been  made.  It 
was  held  tbat  the  dividend  reported  famished 
the  measure  of  the  tax,  although  tbe  corpora- 
tion proved  tbat  It  had  in  reality  been  psld 
upon  a  part  only  of  the  stock.  And  in  Co- 
lumbia Conduit  Co.  Com.,  90  Pa.  St  307, 
where,  after  declaring  dividends  amountiiig 
to  $200,000,  a  loss  by  Are  occurred  to  whicb 
nearly  one-half  of  the  declared  dividend  was 
applied.  Instead  of  being  paid  to  the  stock- 
holders, the  whole  dividend  waa,  neverLhe- 
lesB,  beld  to  furnish  the  measure  of  tbe  tax. 
And  In  Matson's  Ford  Bridge  Co.  v.  Com., 
117  Pa.  St  265,  U  AtL  813,  where  aU  the  I 
property  of  a  corporation  with  a  capital  of 
the  p<ir  value  of  9^5,000  was  converted  into 
money,  and  amoimted  to  975,000,  tbe  excess 
of  930^000  above  the  par  value  of  tbe  capital 
stock  was  held  to  be  a  dividend,  and  the  com- 
pany was  assessed  thereon  with  a  tax  of  one- 
half  mill  on  each  one  per  cent,  amounting  to 
$1,000,  which  would  be  a  three-mill  tax  upon 
$500,000.  And  in  Com.  v.  Fall  Brook  Coal 
Co.,  156  Pa.  St  488,  26  Ati.  1071,  It  was  de- 
cided that  a  tax  on  the  capital  stock  of  tbe 
Fall  Brook  Railway  Company  was  a  tax  on 
$3,500,000,  which  tbe  FaU  Brook  Coal  Com- 
pany held  Invested  In  the  shares  of  the  nill-  I 
way  company,  and  that  to  tax  that  amount  of 
the  capital  stock  of  the  coal  company  after 
tbe  railway  company  had  paid  tbe  tax  on  1U 
capital  stock  would  be  double  taxation. 

"It  thus  appears  that  under  the  acts  taxing 
capital  stock,  as  they  stood  prior  and  up  to 
1891,  the  amouDt  of  dividend  declared  dunng  I 
tbe  tax  year  was  tbe  onjy.  test  of  |tbe  amount 
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of  the  tax,  and  that  this  had  no  neceasary  re- 
lation to  the  actnal  valne  of  the  capital  stock 
of  the  corporation.  When  the  dfrldends  did 
not  amount  to  the  rate  which  by  the  taxing 
acts  was  made  the  measure  of  the  tax,  the 
capital  stock  of  the  company  was  required  to 
be  appraised,  and  a  tax  at  the  rate  of  origi- 
nally threfe  mills,  afterwards  flre,  was  assess- 
ed upon  Its  appraised  valne.  This  appraise- 
ment. It  Is  true,  was  formally  of  the  capital 
sto^  and  not  of  the  property  of  the  corpora- 
tion; and  the  data  required  to  be  furnished 
to  the  auditor  general,  by  the  terms  of  Hie 
acts,  to  enable  him  to  Judge  of  the  correct- 
ness of  the  appraisement,  related  to  the  op- 
erations of  the  company  during  the  year,  the 
amount  of  Its  capital  stock,  and  the  value  of 
Its  shares,  more  directly  than  to  the  quanti- 
ty, quality,  and  value  of  Its  assets  and  prop- 
erty. The  Inference  sought  to  be  drawn  from 
tblB  by  the  learned  counsel  for  defendant  Is 
that,  as  the  value  of  the  shares  would  be  af- 
fected by  the  amount  of  Indebtedness  and  In- 
cumbrances upon  the  property  of  the  corpora- 
tion, the  practical  result  was  that  the  tax,  so 
farasttwasataxuponthepropertyof  the  com- 
pany, was  a  tax  only  on  the  value  of  Its  prop- 
erty, ten  the  amount  of  Its  Indebtedness  and 
Incumbrancea;  batltmnBtberememt>eTedthat 
this  basis  of  assessment  was  adopted  In  1844, 
when  the  corporations  to  which  It  applied 
were  mainly  banks  and  other  moneyed  Instl- 
tations  which  did  not  have  Incumbrances,  and 
whose  Indebtedness  was  mainly  for  deposits, 
that  were  a  source  of  profit  to  the  corpora- 
tions. The  subjects  of  the  tax  are  said  In  the 
act  of  1S44  (P.  L.  486)  to  be  *aU  banks.  Insti- 
tutions and  companies.*  An  appraisement  of 
tbe  shares  of  such  corporations  at  not  less 
than  the  price  at  which  they  sold  In  the  mar- 
ket would  furnish  a  fairly  accurate  measure 
of  the  value  of  the  assets  and  property  of  the 
company.  That  by  Institutions,'  in  the  act 
of  1844.  the  I^lslature  Intended  moneyed  cor- 
porations. Is  shown  by  the  act  of  April  16, 
1845  (P.  L.  507),  where  the  subjects  of  the 
tax  on  capital  stock  imposed  by  tbe  act  of 
1844  are  styled  'banks  and  saving  instltu- 
tfons.*  And  In  the  capital  stock  act  of  ISC^ 
(P.  L.  629)  the  subjects  of  the  tax  are  styled 
'banks,  saving  Institutions  and  companies 
whatsoever.'  It  was  not  until  after  the  pas- 
sage of  the  act  of  February  23,  1866  (P.  L. 
82),  that  banks  ceased  to  be  the  principal  cor- 
porations subject  to  the  tax  on  capital  stock. 
By  the  act  of  May  1.  1868  (P.  L.  108),  the 
amount  of  Oie  dividend  declared  by  the  coiv 
poratlon  was.  made  the  measure  of  the  tax 
on  Its  capital  stock  In  every  case  where  any 
dividend  was  made,  and  it  was  only  In  cases 
where  no  dividend  whatever  was  made  that 
the  officers  of  the  corporation  were  required 
to  estimate  and  appraise  the  capital  stock 
of  such  companies  at  Its  actual  value  In  cash.* 
This  act  contains  no  sn^estlon  that  the  ap- 
praised value  should  be  the  value  of  the  prop- 
erty and  assets  of  tbe  corporation  less  Its  In- 
debtedness.  The  act  of  AprU  24.  1874  (P.  U 


68),  which  superseded  the  act  of  May  1.  ISCSi. 
was  practically  Identical  with  It  on  this  mb^ 
ject,  except  that  tide  officers  of  the  corpora- 
tion were  required  to  estimate  and  appraise 
the  capital  stock  of  such  companies  vptm 
which  no  dividend  had  been  made  or  declare^ 
at  its  value,  not  less  than  the  average  price 
which  said  stock  sold  for  during  said  yeas**; 
and  that  It  also  contained  the  proviso  'that  V 
the  auditor  general  or  state  treasurer,  m- 
either  of  them,  la  not  satjsfled  with  the  vate- 
Btlon  so  made  and  returned,  they  are  hereby 
authorized  and  empowered  to  make  a  vabm- 
tlon  thereof,  and  to  settle  an  account  xtpam 
the  valuation  so  made  by  them  for  the  taxe% 
penalties,  and  Interest  due  the  common- 
wealth.' This  proviso  contains  at  least  an  Im- 
plication that,  even  If  the  appraisement  wfcre 
not  less  than  the  average  selling  price,  tt 
might  he  too  low,  and  no  restriction  was  pot 
upon  the  accounting  officers  In  making  the  ap- 
praisement, nor  did  the  act  require  them  t» 
deduct  Incumbrances.  The  act  of  June  i; 
1879,  required  the  capital  stock  to  be  apprat*- 
ed  when  no  dividend  or  dividends  less  tham 
six  per  cent  had  been  dedared  during  tbe 
year,  and  contained  a  further  limitation  aC 
minimum  value  In  tbe  appraisement,  by  re- 
quiring not  only  that  It  should  be  'not  lem 
than  the  average  price  which  said  stock  soH 
for  during  said  year,'  but  also  that  It  must  be 
'not  less  than  the  average  price  or  value  as  In- 
dicated or  measured  by  the  amount  of  dtvt- 
dends  made  or  declared.'  Under  this  act  ee- 
cnrred  the  case  of  Hamilton  Steeled  Wbetl 
Co.  V.  Com..  12  Wkly.  Notes  Cas.  328,  where 
$1,000,000,  the  whole  capital  of  tbe  corpore- 
tlon,  had  been  Invested  In  patent  rights  whleb 
would  soon  expire,  and  the  officers  of  tte 
company  appraised  the  capital  stock  for  ttke 
year  187»  at  fllO,000,  and  for  the  year  188» 
at  $100,000,  on  the  theory  that  as  the  pateat 
had  only  two  years  to  run,  and  the  whole  val- 
ue of  the  capital  stock  was  Invested  In  tbe 
patent,  the  stock  was  not  worth  more  tbaa 
that  amount.  The  company,  however,  bad 
made  a  dividend  of  four  per  cent.,  which,  tat 
ttie  judgment  of  the  accounting  officers.  Indi- 
cated a  value  of  at  least  $500,000,  and  Htu-r 
therefore  assessed  It  at  that  amount  Tbe 
court  bekiw  decided  that  under  the  cIrcTi»- 
stances  tbe  value  of  the  capital  stock  'mask 
be  as  measured  and  Indicated  by  the  amoaak 
of  dividends  made  and  declared.  Howewsr 
unjustly  it  might  operate  In  particular  easea^ 
there  can  be  no  doubt  of  Its  meaning  ami  tte 
manner  of  valuing  which  it  Indicate*  aafl 
points  out/  On  appeal  to  the  supreme-  eont^ 
this  ruling  was  affirmed,  on  the  opinion  ^  tfte 
learned  Judge  of  the  court  below,  PresidMk 
Judge  Pearson.  The  next  act  In  order  me 
the  act  of  1889,  which  contained  the  siisai 
minimum  limitation  of  value  as  tbe  a«ft  sC 
1879. 

"We  thus  find  that  under  all  the  aet» 
Ing  capital  stock,  the  amount  of  the  tax 
either  fixed  by  the  rate  per  cent  of  tbe- 
HeaAs  (In  which  case  that  was  the  sole- : 
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lire  Of  the  tax,  Tegardlees  of  tbe  actbal  ralue 
of  the  pn^>ert7  and  assets  of  the  corporation), 
or  It  was  Imposed  on  the  appraised  ralue  ot 
the  stock,  subject  to  the  limitation.  In  the  ear- 
llw  acts,  that  the  amonnt  of  the  ai^ralse- 
ment  Bhoold  not  be  less  than  the  value  indi- 
cated by  ttM  soling  price  of  the  stock  (whlidi 
would  fairiy  indicate  Its  value  when  ttie  sub- 
jects of  the  tax  were  banks  and  Instltattont 
<a  that  nature),  and  afterwards  by  flte  Umlta- 
tlon  that  It  should  not  be  leas  than  the  Talne 
Indicated  by  the  amount  (tf  dlTldenda  or  pndlt 
made.  The  nature  of  the  test  of  raloe  waa  in 
all  cases  an  Inquiry  Into  the  result  of  the  a(^ 
tirlty  of  the  corporations  for  the  tax  year, 
and  an  Inference  of  Talue  from  these  results, 
rather  than  a  direct  estimate  of  the  value  of 
the  tangible  property  and  assets  of  the  corpo- 
ration. There  was.  we  think,  ample  reason 
for  this.  The  raloe  of  the  propraty  and  assets 
of  a  railroad  corporation,  for  Instance,  can- 
not be  ascertained  by  aiqiralsing  its  buildings, 
rails,  bridges,  can,  etc.  It  Is  all  these  In 
operatlon-^their  use  as  a  railroad,  with  tbe 
franchise  or  right  to  use  them,  and  to  charge 
fares  and  freight  for  so  dolng^that  really 
constitute  tbe  property  and  assets  of  tbe  cor- 
poration; and  this  is  what  is  represmted  by 
ita  cmltsl  stock.  There  has  be«i,  bowera, 
a  large  dass  of  cases  in  which  It  became  nec- 
enary  to  hare  a  more  direct  reference  to  tbe 
tan^ble  property  and  assets  of  the  corptna- 
tlon  In  making  the  appraisement  This  was 
so  In  all  cases  where,  by  the  terms  of  the  tax- 
big  act,  or  because  of  the  nature  or  situs  of 
the  property  of  the  corporation,  some  of  It 
was  subject  to  taxation,  and  some  exempt 
Thus,  tbe  capital  stock  of  manufacturing  cor* 
porationa  has  been  dnce  1886  exempt  from 
taxation;  but  as  this  exemption  waa  bdd  to 
apply  only  to  the  pnq)ortIon  of  the  capital 
stock  that  represented  property  actually  used 
In  the  business  of  manufiacturlng,  white  prop- 
et^  not  so  used  was  held  taxabie,  it  became 
necessary  to  ascertain  the  ralue  of  the  proper^ 
ty  In  order  to  determine  the  proportion  of  the 
capital  stock  taxable  and  exempt  And  when 
corporations,  whose  capital  stock  was  subject 
to  the  tax,  owned  property  which  could  not 
be  taxed  because  of  its  nature,— as,  for  in- 
stance, patent  rights  or  United  States  bonds, 
—or  because  It  was  located  out  of  the  state,  It 
became  necessary  to  ascertain  the  actual  ral- 
ue of  the  property.  Oom.  r.  Westlnghouse 
AhvBrake  Co.,  l&l  Pa.  St.  276.  24  AtL  1111, 
1113;  Com.  T.  Westlnghouse  Electric  &  Mfg. 
Co.,  ISl  Pa.  St  265,  24  AtL  1107,  1111;  Com. 
T.  Juniata  Coke  Co.,  157  Pa.  St  607,  27  AtL 
373;  Com.  r.  Pennsylranla  Coal  Co.,  6  Ca 
Ct  R.  88;  and  Com.  r.  Montgomery  Lead  ft 
Zinc  Mln.  Co..  Id.  91.— are  cases  of  this  kind; 
as  is  also  Com.  r.  Standard  Oil  Co.,  101  Pa. 
St  119. 

"Another  like  case  is  Com.  r.  Pomsylraula 
Co..  145  Fa.  St  274,  23  Atl.  549,  to  Which 
the  learned  attorney  general  has  referred. 
This  case  was  elaborately  argued  and  con- 
sidered In  the  court  below,  whete  it  was 


conceded  that  If  the  corpomtUm  was  taxaUe 
at  all,  whi<dt  was  dented,  tte  tsx  was  upoa 
its  property  and  assebk  and  that  the  rah» 
and  nature  and  altna  of  tlieae  muat  be  asccr^ 
talned  in  order  to  determine  the  amount  of 
'ttie  tax,  and  the  dato  from  which  these  could 
be  ascertained  was  furnished  by  the  def aid- 
ant The  court  below  decided  that  the  de- 
fendant was  taxable  on  the  amonnt  of  its 
capital  stof^  represented  by  inrestmoits  in 
real  estate  In  Pennsylranla.  personal  prop- 
erty in  Penns^raaia,  stocks  of  foreign  cos- 
porations,  bonds  of  foreign  corporatUHis,  and 
bonds  of  domestic  corporations,  and  on  the 
proportion  ol  Its  capital  stock  represented  bj 
Inrestmeote  In  equipment  or  rolling  stoA 
which  was  found  to  be  within  the  state,  by 
i^iportionlng  the  whole  amount  turested  In 
equipment  on  the  basis  of  tte  mileage  wlthhi 
and  without  the  stetSb  as  shown  by  the  facts 
and  exhibits.  The  case  was  appealed  to  the 
supreme  court  and  raror  waa  thm  aaslgned 
to  these  rulings,  and  to  these  only;  and  tlie 
case  was  argued  on  the  questions  thus  raised, 
but  none  of  these  queatlona  were  deidded  by 
the  supreme  court  Tbe  only  point  dedded 
was,  as  stated  at  tbe  close  of  the  o^nlcm 
(145  Pa.  St  283,  28  AtL  662),  that  after  tbe 
lapse  of  a  year  from  the  time  of  payment  of 
the  taxes  of  a  current  year,  withont  any  re- 
quest for  the  reatetement  of  the  account  of 
the  taxpayer,  the  account  la  dosed,  except  as 
to  clerical  mistakes,  and  can  only  be  reopened 
by  an  order  of  tlie  board  of  rerlsion.'  This 
was  an  application  of  the  prorWoua  of  aec- 
tloi  16  of  the  act  of  March  90,  1811,  reUtlre 
to  public  accounts  (which  had  ben  ap^ed 
by  ttie  court  l)elow  to  the  settlements  for  1872 
and  1878,  because  for  those  yean  the  ac- 
counts were  resettlemente),  to  the  settlements 
for  tlie  subsequent  years,  whldi  were  orig- 
inal settlemfflits,  and  not  resettlementa.  That 
this  was  done  under  a  misapprehension  of  the 
tecta  is  manifest  The  learned  justice  who 
wrote  the  opinion  eridently  supp<Med  that  an 
the  stete  taxes  to  which  a  corporation  la 
subject  for  a  given  year  an  sotted  and  In- 
cluded In  one  account,  and  did  not  know  that 
It  is,  and  always  has  bem,  the  uniform  prac- 
tice of  the  accounting  department  to  require 
reports  and  settle  accounte  separately  for 
each  kind  of  tax  to  which  a  corporation  Is 
subject,  and  that  a  settlement  for  <Hie  Und  of 
tex  does  not  Imply  any  consideration  or  de- 
termination of  Ite  liability  or  otherwise  for 
tax  of  a  different  kind.  An  account  or  settle- 
ment Is  a  physical,  tangible  thing,— a  paper 
with  figures  and  writing  upon  It  signed  by 
the  auditor  general  and  stete  treasurer,  in- 
dorsed, copied  hito  a  ledger,  and  filed  away 
in  Ite  appropriate  place.  Whether  anch  a 
settlement  has  been  made  a^lut  a  glren 
corporation,  for  a  tax  of  a  glren  year,  is 
therefore  a  question  of  fact,  to  be  ascertained 
by  looking  In  the  proper  place  for  the  set- 
tlement Such  Inspection  ^wed  at  the  time 
tills  case  was  tried,  and  it  would  now  show, 
that  then  had  nerer  berai  any  settlement 
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juade  against  the  PennsylTaiila  Company  tor 
the  years  from  1874  to  1887,  Inclusive,  for  tax 
on  capital  stock;  and  the  court  below  fonnd 
tills  as  one  of  tbe  facts  In  the  case.  The  set* 
tiements  then  In  question  for  those  years 
■were  therefore  original  settlements,  and  not 
resettlements,  as  was  supposed,  while  those 
for  1872  and  1878  were  resettlements;  and 
this  Is  the  reason  why  the  court  below  held 
the  latter  Invalid,  and  those  for  the  subse- 
quent years  valid.  It  was  not  claimed  by 
the  counsel  for  defendant,  who  are  experts 
In  tax  cases,  that  the  settlements  for  the 
years  subsequent  to  1873  were  resettlements; 
And  therefore  the  ruling  of  tbe  court  below 
on  this  subject  was  not  assigned  for  error, 
and  hence  the  supreme  court  were  not  as- 
sisted by  the  argument  of  counsel  In  coming 
to  the  conclusion  reached  by  them,  which 
probably  accounts  for  the  misapprehension. 
The  result  Is  that  we  are  without  a  decision 
of  the  court  of  last  resort  on  the  question 
decided  in  the  court  below,  and  discussed  In 
the  supreme  court  The  case  Is,  however, 
Taloable,  as  It  shows  that  it  was  conceded 
and  understood,  both  by  the  counsel  and  the 
court,  that  tbe  tax  In  question  was  the  tax 
apott  Oie  property  of  the  corporation,  th« 
Talne  of  which  It  was  necessary  to  appraise^ 
and  that  the  only  controversy— If  the  corpora* 
tlon  was  taxable— was  as  to  the  method  of 
apportionment,  and  that  It  was  not  even  sng- 
sested  by  tbe  learned  counsel  that  the  Indebt- 
edness of  the  corporation  should  be  deducted 
In  order  to  ascertain  the  value. 

"We  have  now  reviewed  all  the  acts  taxing 
capital  stock  prior  to  the  act  of  June  8,  1881 
(P.  L.  229),  and  referred  to  many  of  the  de- 
cisions in  which  these  acts  are  construed  and 
applied;  and  we  have  nowhere  found  It  to 
be  enacted  or  decided  that,  In  estimating  and 
appraising  the  value  of  the  capital  stock,  any 
Redaction  is  to  be  made  because  of  the  fact 
that  the  property  of  the  corporation  is  in- 
cumbered. This  QuraUon  has,  it  is  true, 
sever  been  directly  litigated  and  adjudicated, 
but  the  Implication  contained  in  the  acts, 
from  the  fact  that  there  is  no  provision  on 
the  subject,  and  that  no  claim  has  ever  been 
made  for  a  deduction  on  this  account,  is 
strong  that  such  was  not  tbe  intention  of  the 
acts.  It  remains  to  consider  the  effect  of 
tbe  act  of  1891,  under  which  the  settlement 
appealed  from  hi  this  case  was  made.  The 
title  to  this  act  Is  'An  act  to  provide  increased 
revenues  for  the  purpose  of  relieving  the  bur- 
dens of  local  taxation,  *  *  •  and  provid- 
ing for  greater  uniformity  of  taxation  by  tax- 
ing all  the  property  of  corporations,  limited 
partnerships  and  Joint  stock  associations  hav- 
ing capital  stock,  at  the  rate  of  five  mills  on 
each  dollar  of  Its  actual  value.'  We  think 
we  And  here  a  distinct  declaration  that  the 
purpose  of  this  act  is  to  Impose  a  tax  upon 
the  property  of  tbe  corporation  to  wbich  it 
applies.  Defendant's  counsel  contends  that 
the  antecedent  of  'Its,'  In  the  concluding 
words  of  the  title,  'five  mills  on  each  dollar 


of  "Its"  actual  value,'  is  'capital  stock.*  But 
the  plain  reading  of  the  sentence,  required 
alike  by  Its  grammatical  and  logical  constmo* ' 
tlon,  is  that  it  declares  an  hitentlon  to  tax 
*at  its  actual  value  in  cash  all  the  property* 
of  certain  corporations,  limited  partnerships, 
and  Joint-stock  associations,  to  wit  those 
'having  capital  stock.'  This  construction  is 
not  in  conflict  with  the  expressions  used  In 
preamble  6,  where  it  Is  evident  that  'capital 
stock'  is  used  as  a  synonym  for  'bonds,  mort- 
gages and  moneys  at  Interest  and  franchises 
and  property  of  other  kinds';  and,  being  so 
used  In  the  preamble,  we  think  we  are  war- 
ranted in  assuming  that  it  is  used  In  the  same 
sense  In  the  body  of  the  act.  This  act  also 
made  Important  changes  In  the  method  of  as- 
sessing the  tax.  The  rate  per  cent  of  divi- 
dend Is  no  longer  the  measure  of  the  amount 
of  tax,  but  in  ail  cases  the  capital  stock  Is  to 
be  estimated  and  appraised  by  the  officers  of 
the  corporation  'at  Its  actual  value  in  cash, 
not  less  however  than  tbe  average  price 
which  said  stock  sold  for  daring  said  year, 
and  not  less  than  tbe  price  or  value  Indicated 
or  measured  by  net  earnings  or  by  the  amount 
of  profit  made  and  either  declared  In  divi- 
dends or  carried  Into  surplus  or  sinking  fond.* 
And  the  act  further  provides  that  if  the 
auditor  general  and  state  treasnrer  or  either 
of  them,  la  not  satisfied  with  the  appraise- 
ment and  valuation  so  made  and  returned, 
they  are  hereby  authorised  and  empowered 
to  make  a  valuation  thereof,  based  upon  the 
facts  contained  in  the  report  herein  required, 
or  upon  any  Information  within  their  posses- 
sion or  that  shall  come  into  their  possession, 
and  to  settle  an  acconnt  on  the  valuation  bo 
made  by  them  for  the  taxes,  penalties  and  In- 
terest due  the  commonwealth  thereon.*  And, 
while  it  is  the  capital  stock  that  is  to  be 
appraised,  we  have  Just  seen  that  the  title  of 
the  act  declares  that  the  property  is  to  be 
taxed,  and  preamble  6  defined  what  Is  meant 
by  'capital  stock'  when  It  declared  that  tbe 
tax  is  to  be  Imposed  on  'their  whole  capital 
stock,  including  as  well  their  bonds,  mortgar 
ges  and  moneys  at  Interest,  as  their  fran- 
chises and  property  of  other  kinds/ 

"In  settling  accounts  against  various  cor^ 
poratlons  for  the  first  year  after  this  act 
came  Into  force,  the  auditor  general  coustrued 
the  proviso  that  the  actual  value  In  cash  was 
to  be  'not  less  than  the  price  or  value  indi- 
cated or  measured  by  net  earnings  or  by  the 
amount  of  profit  made  and  either  declared  in 
dlvldoids  or  carried  into  surplus  or  sinking 
fund,*  to  prescribe  a  hard  and  fast  rule  that 
tbe  capital  stock  must  be  appraised  at  not 
less  than  a  principal  sum,  six  per  cent,  of 
wbich  would  equal  the  net  earnings  of  the 
corporation  for  the  tax  year.  And  be  settled 
accounts  on  that  basis  against  a  numlMr  of 
corporations,  from  which  settlements  they 
appealed  to  this  court,  where,  on  the  trial  of 
the  cases,  It  was  decided  that  this  construc- 
tion of  the  act  was  erroneous;  that  the  net 
earnings  constituted  only  one  fact  to  be  cfm- 
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sldered  In  detenulnlng  th«  actual  value  of  the 
capital  itock.ai]d  that  theamoantand  rate  per 
cent,  of  dividends  made  and  t3ke  amotmt  ao 
emed  to  surplus  and  sinking  fund  during  the 
tax  year  do  not  furnish  an  abaohite  indlcar 
tioQ  or  measure  of  the  actual  value  In  carti 
of  the  capital  stock  of  a  corporation,  but  are 
to  be  considered  with  all  other  relevant  facta 
In  detenulnlDf  what  Is  Its  actual  value;  that 
the  prominent  Idea  or  thought  of  the  whole 
act  was  to  base  taxation  on  the  actual  cash 
value;  and  that  this'  should  be  determined 
from  facta,  and  not  theories,  on  all  cases  ex- 
cept the  one  that  this  value  should  In  no 
case  be  leas  than  the  average  price  at  which 
the  stock  sold  during  the  year.  Com.  v.  Edg- 
erton  Coal  Co.,  164  Pa.  8t  264,  80  Atl.  125, 
129.  And  In  Commonwealth  against  Haney 
Transfer  Co.  (141.  Jan.  term,  1895),  decided 
by  this  court,  and  not  reported,  It  was  said. 
In  the  opinion  by  Judge  McPherson,  that  the 
question  of  actual  value  Id  cash  Is  a  question 
of  fact,  which  must  be  determined  by  con- 
sidertng  the  value  of  defendant's  tangible 
property,  the  amount  of  Its  business,  the  rate 
of  dividend  declared,  and  the  extent  and 
value  ot  Its  good  will  and  franchises  and 
privileges,  as  Indicated  by  the  evidence  bear- 
toff  upon  those  subjects  at  that  particular 
time  In  Com.  v.  Delaware,  S.  &  S.  R.  R., 
186  Pa.  St.  44,  30  Atl.  822.  523,  It  was  con- 
tended by  the  defendant  that  the  franchises 
nf  a  corporation  were  not  to  be  Included  and 
appraised  In  estimating  the  value  of  Its  capi- 
tal stock.  But  we  decided  that  the  fl*anchlBe 
of  the  corporation  was  an  element  to  be  con- 
sidered In  aarertalnlnp  the  value  of  capital 
stock:  and  It  was  said  in  the  opinion  of  the 
supreme  court,  affirming  this  derision  (page 
54,  165  Pa.  St.,  and  page  523,  30  Atl.):  'In 
ascertaining  the  actual  value  of  the  capital 
stock,  was  it  proper  to  take  Into  considera- 
tion, as  nfCectlng  that  value,  the  franchises 
of  the  company?  We  think  this  question  Is 
affirmatively  answered  by  the  act  of  June  8, 
1801,  under  which  the  valuation  was  made. 
The  capital  stock  represents  the  franchises 
as  well  as  other  property  of  the  company. 
In  the  sixth  preamble  of  the  act  there  ap- 
pears a  plain  legislative  purpose  to  include 
the  franchises  In  Qzlng  the  value  of  the  stock, 
and  this  Is  In  harmony  with  the  title  and  tbe 
provisions  in  respect  to  the  taxation  of  It' 

"The  able  counsel  for  defendant  lays  great 
stress  on  the  fact  that,  in  the  taxing  acts  and 
In  the  decisions  of  the  courts  construing  them, 
it  is  the  capital  stock  which  Is  said  to  be  tax- 
ed. Bnt  a  careful  reading  of  the  acts  and 
the  dpclslons  win  show  that  the  words  'capital 
stocli'  are  used  as  a  convenient  term  to  con- 
nect proiierty,  tangible  and  Intangible,  of  the 
corporation.  This  Is  implied  when  It  is  said 
that  a  tax  on  the  capital  stock  Is  a  tax  on 
the  property  and  assets  of  the  company; 
and  wlien  it  is  enacted  that  the  tax  shall  be 
'at  a  (Ixcfl  rate  of  five  mills  upon  each  dollar 
of  the  nrtua)  value  of  their  whole  capital 
stock.  Including  as  well  their  braids,  mort- 


gages and  moneys  at  Interest,  aa  tlielr  fran- 
chises and  property  of  other  kinds';  and  more 
definitely  stfll  when  It  Is  declared.  In  the  act 
of  1891,  *tliat  for  the  purpose  of  this  act  In- 
terests In  limited  partnerships  or  joint  stock 
associations  shall  be  deemed  to  be  capital 
stock  and  taxable  accordingly.'  That  Is  to 
say,  as  a  matter  of  fact,  a  limited  partnership 
has  no  'capital  stock,'  In  the  common  accep- 
tation of  the  term,  but  every  partner  has  a 
definite  proportional  Interest  In  the  assets  of 
the  company,  and,  for  the  purpose  of  taxa- 
tion under  this  act,  this  Interest  'shall  be 
deemed  to  be  capital  stock  and  be  taxable  ac- 
cordingly.* Clearly,  ttien,  when  nominally  the 
capital  stock  Is  taxed,  ft  Is  In  reality  the 
property  and  assets  of  tbe  company  that  are 
taxed,  and  the  only  way  In  which  the  value 
of  the  capital  stock  can  be  ascertained  Is  by 
ascertaining  the  value  of  the  property  and 
assets.  This  illustrates  the  truth  of  the  re- 
mark made  by  Mr.  Justice  Faxson,  already 
quoted,  that  the  capital  stock  Is  nothing;  a 
myth;  a  mere  name,  excepting  In  so  far  as  It 
Is  represented  by  investments  made  with  the 
money  paid  Into  the  treasury  of  the  corpora- 
tion on  account  of  such  capital  stock.*  In  a 
limited  partnership  It  is  literally  nothing  but 
a  name  apart  from  the  assets,  and  in  a  cor- 
poration proper  It  Is  really  nothing  more,  al- 
though we  are  accustomed  to  conceive  of  It 
as  a  separate  entity. 

"Counsel  also  argues  that  the  form  of  the 
report  required  to  be  made  by  the  act  of  1391 
does  not  call  for  a  statement  of  the  amount 
and  value  of  the  property  and  assets  of  the 
corporation,  and,  therefore,  that  It  is  not  the 
property  that  Is  to  be  appraised.  But  as 
we  have  seen,  the  value  of  the  property  must 
be  ascertained  whenever  tbe  tax  Is  to  be  ap- 
portioned or  a  limited  partnership  Is  to  be 
taxed;  and,  while  It  Is  tme  that  the  form 
of  the  report  does  not  call  for  such  definite 
Information  as  to  the  actual  value  of  the 
property  and  assets  of  the  corporation  as  It 
might,  the  reason  probably  Is  that  In  the 
main  it  was  copied  from  tbe  prior  acts  with- 
out careful  attention  to  the  change. 

"The  conclusion  that  the  value  of  Incum- 
brances should  not  be  deducted  would  seem 
to  be  greatly  strengthened  when  the  matter 
Is  examined  In  the  light  of  the  doctrines  de- 
clared In  Com.  V.  Fall  Brook  Ooal  Co.,  156 
Fa.  St  488,  26  Atl.  1071.  It  Is  there  decided 
that  the  capital  stock  of  the  corporation,  and 
tlie  shares  Into  which  the  capital  Is  divided, 
are,  at  least  for  the  purpose  of  taxation.  Iden- 
tical, and  that  the  shareholders  are  the  real 
owners  of  the  property  and  assets,  which 
both  the  capital  stock  and  the  shares  repre- 
sent and  that  they  are  the  persons  who  are 
taxed  when  a  tax  Is  Imposed  upon  eltber  Oic 
capital  stock  or  the  shares.  A  corporation 
is  (page  494,  156  Pa.  St,  and  page  1071.  26 
Atl.)  said  to  be  "an  artificial  person  created 
by  law  for  the  purpose  of  l>ecomlng  the  busi- 
ness representative,  agent  or  trustee  of  so 
many  persona  as  may  Join  to  famish  thr- 
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money  with  wtafch  tbe  busTnew  to  be  done 
by  the  corporation  may  be  carried  on.  *  •  • 
The  money  furnished  by  tboae  whose  repn- 
sentatlTe  'it  Is  to  be,  Is  Its  capital  stock.  The 
amount  that  each  person  contributes  to  thia 
fund  Is  his  share  In  the  venture,  and  Is  called 
bis  share  or  shares  In  tbe  stock.  The  legal 
title  to  the  whole  sum  so  contributed  Is  In 
the  corporation,  and  so  the  legal  title  to  all 
the  property,  real  or  personal.  In  which  It 
may  be  tnrested.  The  equitable  title— that 
Is,  the  right  to  the  profits  from  the  business 
done,  and  to  a  return  of  the  capital  when 
the  corporation  Is  dissolved— Is  In  the  stock- 
holders. *  *  *  As  In  the  ordinary  case  of 
trustee  and  cestui  que  trust,  the  real  owners 
are  the  beneflctaries.'  The  opinion  In  this 
case  also  states  that  the  prtnctple  upon  which 
It  Is  proper  to  tax  land  without  regard  to  the 
Incumbrances  upon  K  Is  that  there  is  no  com- 
mnnlty  of  Interest  between  the  owner  of  the 
land  and  tlie  owner  of  the  money  borrowed 
and  Invested  In  the  land,  and  that  to  tax  both 
Is  not  double  taxation;  that  in  that  case 
there  are  two  distinct  subjects  of  taxation, 
eaeh  of  wblch  Is  made  taxable  by  an  express 
provision  of  the  law.  The  f&rm  Is  taxable 
as  land,  against  whoever  may  be  the  owner, 
without  regard  to  the  Incumbrances  upon  It. 
The  sum  secured  by  the  mortgage  Is  taxaMe 
as  money  at  Interest,  regardless  of  the  use 
tbe  borrower  may  make  of  it.  If  the  owner 
of  the  I&nd  Is  compelled  to  Incumber  It,  It 
may  be  his  misfortune,  but  the  man  who 
lends  money  to  him  bas  no  connection  with 
him  in  title.  There  Is  In  such  case  no  dou- 
ble taxation.  The  land  Is  taxed  once  to  Its 
owner.  The  money  at  Interest  Is  taxed  once 
to  its  owner.  They  are  distinctly  different 
taxp.iyers,  and  pay  taxes  upon  distinctly  dlf* 
ferent  subjects  of  taxation. 

"We  bare,  then,  these  principles:  A  tax 
on  the  capital  stock  of  a  corporation  Is  a  tax 
on  Its  property  and  assets.  The  corporation 
Is  simply  a  trustee  for  Its  stocknolders,  and 
tJiey  are  the  real  owners  of  th**  property,  or, 
as  expressed  by  the  learned  Justice,  It  Is  'the 
ordinary  case  of  trustee  and  cestui  que  trust' 
The  beneficiaries  are  the  real  owners.  And. 
whether  the  property  Is  taxed  In  tbe  name  of 
the  corporation  or  In  the  name  of  the  share- 
holders, the  ultimate  burden  falls  on  the  same 
persona.  The  fact  that  the  tax  Is  called  a  tax 
on  capital  stock  Is  therefore  not  of  tbe  es- 
sence of  the  matter.  Whatever  called.  It  ti  a 
tax  on  the  property  and  assets  of  the  sbare- 
holders,  for  whom  the  corporntlon  Is  simply 
trustee.  Neither  Is  It  vital  that  It  Is  taxed 
In  the  name  of  the  trustee.  The  sharehold- 
ers are  the  real  owners  of  the  property  taxed, 
and  the  ta  c  Is  therefore  a  tax  on  their  prop- 
erty. But,  when  the  property  of  Individuals 
is  taxed,  no  rednctlou  Is  made  because  the 
property  Is  Incumbered.  It  Is  therefore  not 
easy  to  see  why  there  shonld  be  any  speclQc 
reduction  made  for  Individuals  simply  be- 
came thefr  trustee  Is  a  corporatlfHi..  As  was 


said  by  Mr.  Justice  Miller,  In  State  Ballroad 
Tax  Cases,  92  IT.  S.,  at  page  605:  Individ- 
uals do  not  escape  taxation  on  their  real  and 
personal  property  because  they  are  insolvent. 
*  *  *  No  State  has  ventured  to  establish 
the  principle  of  permitting  its  vlsiole  tangi- 
ble property  to  escape  taxatton  relyii^  solely 
oh  a  tax  imposed  on  the  Individual  on  the 
basis  of  his  estimated  wealth  In  excess  of 
his  debts.*  Tha  consequence  of  establishing 
such  a  principle  in  Pennsylvania  would  be  so 
serious  that  we  cannot  believe  the  legislature 
has  ventured  so  to  do.  There  are,  as  Is  well 
known,  many  railroad  corporations  In  the 
state  which,  like  the  one  in  question  In  this 
case,  were  built  at  an  extravagant  cost,  met 
chiefly  by  borrowed  money,  which  are  now 
insolvent,  and  whose  net  earnings  are  not 
sufficient  to  pay  tbt  Interest  on  tbelr  some- 
times enormous  funded  debt;  yet  they  have 
valnaMe  franchises  which  have  be^  granted 
by  the  state,  as  well  as  tangible  property, 
which,  for  the  nses  to  wbleb  It  la  apiHled,  Is 
worth  Ifi  many  cases  mllllona  of  doDars.  All 
these,  mider  the  coDstructloo  of  the  act  of 
18&1  contended  for  on  b^alf  of  defendant 
wmdd  «itlrely  escape  taxation  by  the  state, 
and  are  not  subject  to  local  taxation,  while 
tiie  property  of  Individuals  who  have  no  fran- 
chise from  the  state  Is  taxed  without  regard 
to  their  insolveney.  And  the  Injustice  and 
Impolicy  of  such  a  eonstraetlon  Is  presented 
in  a  yet  stronger  tight  when  we  remember 
that  fn  many  cases— and  notably  in  tbe  one 
now  before  us— nearly  all  the  funded  debt 
secured  by  the  Incumbrances  on  the  Insolvent 
corporation's  property  Is  held  by  residents  of 
other  states  or  foreign  countries;  so  that  If 
It  Is  not  taxable  against  the  Insolvent  corpo- 
ration, neither  can  It  be  reached,  In  theory 
even,  by  taxing  the  evidences  of  Indebted- 
ness. The  result  would  be  that  projwrty 
within  the  borders  of  the  state  worth  many 
millions  of  dollars  would  be  entlrdy  exempt- 
ed from  taxatltm.  * 

"Cooduatona  of  Law. 

"(1)  A  tax  on  the  capital  stock  of  a  cori)ora- 
tlon  Is  a  tax  on  Its  property  and  assets,  in- 
cluding Its  franchises.  Tbe  gne«tton  of  tbe 
actual  value  In  cash  of  tiie  capital  stock  Is  a 
question  of  fact,  which  must  be  determined 
by  considering  the  value  of  defendant's  tan- 
gible property,  and  assets  of  every  kind.  In- 
cluding Its  bonds,  mortgages,  and  money  at 
Interest  and  its  franchises  and  privllges;  and 
the  amount  of  the  Incumbrances  on  Its  prop- 
erty and  franchises  Is  also  a  relevant  fact  to 
be  considered,  but  It  la  not  to  be  specifically 
deducted  from  the  valuation  so  ascertained 
and  determined. 

"(2)  The  commonwealth  Is  entitled  to  recov- 
er from  defendant  In  this  case  a  tax  at  the 
rate  of  five  mills  on  the  dollar  on  the  actual 
value  in  cash  of  Vsio.io  parts  of  the  cap- 
ital stock  of  defendant  amounting  to  , 

with  Interest  at  the  rate  of  twelve  (12)  per 
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cent  from  September  30,  1806,  and  attomey 
gcneral'e  cwmmlwilnn  at  the  rate  ot  fire  QSi  par 
cent 

"(Q  Judgment  Is  tlieretore  directed  to  be 
entered  In  favor  of  the  commonwealtb  and 
against  Qie  defendant  as  follows: 

Tax»  five  QS)  milla  on  

Interest  at  twAn  (1^  per  cent  p« 
anDnm  fr«n  October  1,  1806^  to  April 

8,  1807   ...,.;....Tr. 

Attorn^  general*!  cpmmlwtoii,  6  per 
cent   

Total   " 

M.  B.  Olmsted,  for  appellant  John  P. 
ElUn,  Dep.  Attr*  Gen^  and  Hsarr  C  Mo* 
Gormlck.  Attr-  Oen.,  for  tlie  CiHnmonwealth. 

DBAN,  J.  All  the  material  facts  of  this 
case  are  stated  In  the  opinion  of  fiie  court 
below.  The  finding  of  a  fact  determines  the 
amount  of  the  Judgment  The  aeconntlag 
officers  of  the  commonwealth  and  the  court 
adopt  a  like  construction  of  Ihe  statute,  but* 
differing  In  thehr  Tlewa  ot  the  evidence,  dif- 
fer in  residti.  The  <^cers  of  the  defendant 
corporation,  putting  a  wholl7  different  con- 
strucUon  <m  the  statute,  largelr  differ  from 
both  as  to  the  fact  The  defendant  up- 
pralsea  its  coital  stock  as  of  no  value  what- 
e?er.  The  commoOLwealth  anwalses  It  at  tSA,- 
480,577.70.  The  court  beknr  iwpralses  It  at 
less  than  half  that  amount  The  main  dis- 
pute between  the  commonwealth  and  de- 
fendant la  as  to  the  constmcdon  (tf  the  act  <tf 
1801.  It  may  be  conceded  at  once  that  the 
legidatlve  Intent  to  levy  the  higher  amount 
must  be  express,  or  result  from  necessary 
Implication;  for.  If  In  a  tax  law  the  intent 
be  doubtful.  It  does  not  exist  The  title 
of  the  act  dedareo  the  purpose  to  be  to  tax 
"all  the  property  of  corporations,  limited 
partnerships  and  Joint  stock  assodations  hav- 
ing capital  stock,  at  the  rate  of  five  mllla 
on  each  dollar  of  Its  actual  value.'*  Gould 
leglslatKft  language  be  plainer  T  All  the 
property  of  corporations  is  to  be  taxed  at 
the  rate  of  five  mills  <m  each  dollar  of  its 
actual  valu&  The  words  "having  capital 
stock"  are  used  to  distinguish  such  corpora- 
tions from  beneficial,  rdlgious,  and  other  cor- 
porations having  membersUp,  but  not  capital 
stock  representing  the  respective  Interests  of 
members  In  the  corptvate  property.  Then, 
preamble  6  of  the  act  further  declares  it  to 
be  the  purpose  to  tax  "all  cocporationB.  lim- 
ited imrtnersblps  and  Joint  stock  aasocia- 
tions  having  capital  stock,  at  a  fixed  rate  of 
five  mills  upon  each  d<^r  of  the  actual 
value  of  their  whole  capital  stock,  including 
as  well  their  iKHids,  mortgages  and  moneys 
at  interest,  as  their  franchises  and  property 
of  other  kinds."  In  Com.  v.  Standard  Oil 
Co.,  101  Fa.  St  110,  speaking  by  Paxson.  J., 
this  court  held:  "It  has  been  r^atedly  de- 
cided, and  is  settled  law,  that  a  tax  upon 
the  capital  stock  of  a  company  la  a  tax  up- 
on Its  property  and  assets."   Then,  in  AppoU 


of  ffox.  112  Fa.  St  8Si  4  Aa  16S,  It  la  aald: 
"The  capital  atock  Is  nothing;  a  myth;  a 
mere  name,  excepting  In  w  far  aa  It  la  rep- 
xesented  by  Investments  nude  with  the  mon- 
ey paid  Into  the  treaanry  the  ccKporatlon 
on  account  of  audi  capital  staK^  Hence  It 
Is  that  the  courts  have  long  alnce  declared 
that  a  tax  upon  the  capital  atodk*«f  a  cor- 
poration Is  a  tax  upon,  the  assets  and  prop- 
er^ of  Budi  corporation,**  In  Com.  r.  Dd- 
aware,  B.ft&R.Co.,16SFa.St44.aO 
AtL  622,  623  (ophdon  by  HcOoUum,  J.),  we 
said:  "In  ascertaining  the  actual  value  of 
the  cqiltal  atod^  was  It  prt^wr  to  take  into 
consideration,  affecting  that  value,  the  fran- 
chise of  the  company?  We  think  ttils  ques- 
tion is  affirmatively  answwed  by  the  act  of 
June  8.  ISM.  under  which  Qw  valuation  was 
madb  The  capital  stock  represents  the 
franchises  aa  wdl  as  other  iHttpo^  of  the 
company.  In  the  sixth  i»eamble  of  Uie  act 
there  antears  a  plain  legidatlve  purpose  to 
Indude  the  frandilaea  In  fixing  the  value  at 
fba  stock,  and  this  Is  In  hamumy  irith  Uie 
title  and  tbn  iwovldona  tat  respect  to  the 
taxation  of  It**  There  are  other  cases  to  Oie 
same  effect  The  statute  having  ihus,  in  ex- 
press terms,  dedared  the  subject  of  taxation 
to  be  all  the  property  of  corporatluu  having 
capital  stock,  and  the  settled  InterpretatloB 
by  thla  court  of  a  tax  on  capital  ato<ft  of  a 
corporathm  bdng  that  It  Is  a  tax  iqmii  all 
the  property  of  the  corpmratlon,  It  la  dear 
the  learned  Judge  of  the  court  bdow  oanmlt- 
ted  no  OTor  In  the  first  sentence  ot  his  cm- 
elusion  of  law,  thus:  "A  tax  on  the  c^tltal 
stock  of  a  co^ratlon  la  a  tax  on  Its  pn^ 
erty  and  assets,  IndiuUng  its  franchises." 

The  main  contention,  however,  la  over  the 
last  part  of  the  conduskms,  as  follows:  "Ttx 
question  of  the  actual  value  In  cash  of  the 
capital  stodc  is  a  question  of  fact  wUcr 
must  be  determined  by  considering  the  vatae 
of  defendant's  tangible  property,  and  assets 
of  every  kind.  Including  Its  bonds,  mortgagee 
and  moneys  at  Interest  and  its  franchisee 
and  privileges,  and  the  amount  of  the  Incum- 
brances on  Iti  prt^rty  and  franchlsea  Is  also 
a  relevant  fact  to  be  consldraed,  but  It  Is  not 
to  be  qwcfflcally  deducted  from  the  valusr 
tlon  so  ascertained  and  determined."  The 
contentton  of  appellant's  connsd  in  sub- 
stance is  that  to  ascertain  the  actual  value, 
there  should  be  deducted  the  amount  of  the 
corporation  Indebtedness  from  the  aggregate 
fairly  appraised  value  of  the  corporate  pn^ 
erty.  The  remainder  would  then  r^uesent 
the  actual  value  of  the  capital  stock.  This 
would  in  many  cases  hide  the  tangible  prop- 
erty, and  turn  the  commonwealth  over  to  the 
assessment  and  collection  of  its  revraues 
from  nothing;  In  the  face,  too,  ot  what  we 
hare  repeatedly  decided,— that  a  tax  upon 
the  capital  stock  of  a  company  is  a  tax  up<Hi 
Its  property  and  assets.  The  legislature 
might  have  so  worded  the  statute  that  such 
rebult  aa  that  contended  tot  would  follow. 
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namely,  that  solvent  corpor&tloiu  Bhonld  pay 
tazeB,  and  buolvent  ones  not;  but;  wltb  our 
decisions  in  1882  and  1886,  and  the  declared 
law  long  preceding  tbem,  that  "coital 
stodE,"  In  taxing  statntes,  meant  the  prop- 
erty and  assets  of  the  craporatlon,  before 
them,  they  declared.  In  the  act  of  1881.  pre* 
ela^j  to  the  contrary.  In  fact,  from  the 
wording  of  preamble  6  of  the  act  of  18B1« 
we  do  not  donbt  that,  at  least,  the  framtf  of 
the  act  waM  famUlar  with  the  opInKm  of 
this  court  In  Oom.     Standard  OU  Co.,  supra. 

In  supporting  their  arg^ument  on  each  side, 
counsel  bsTo  glTcn  undue  significance  to  the 
Indebtedness  of  the  corporation.  Strictly 
speaking,  In  Tiew  of  the  purpose  ot  this  stat^ 
nte,  the  debt  Is  almost  as  much  of  a  myth 
as  the  certificate  of  capital  stock.  The  de- 
clared purpose  Is  to^  tax  the  capital  stock  by 
ascertaining  Its  Talae  In  Tlew  of  the  tangible 
masetB  of  corporations,  what  was  owing  to 
them,  the  value  of  tbelr  franchises,  and  the 
rights  and  prlTlleges  they  possessed  undcir 
their  grants.  The  commonwealth  no  more 
sought,  by  the  act  of  1891,  to  ascertain  and 
tax  the  net  assets  of  these  artificial  beings, 
than,  by  the  usual  tax  laws,  she  seeks  to  tax 
the  net  assets  of  natural  ones.  In  the  lat- 
ter case  she  rarely  inquires  as  to  what  the 
taxpayer  owes.  She  does  ask  what  he  Is 
possessed  of.  It  Is  only  when  the  attempt  Is 
made  to  tax  his  creditor  that.  Incidentally* 
what  Is  owing  by  the  debtor  becomes  of  lur 
terest  to  the  taxing  power.  We  bare  no 
hesltstlon  In  holding  tbat  It  would  be  mani- 
fest «ror  to  adopt  the  amount  of  the  debt 
as  a  part  of  the  value  ot  the  corporate  prop- 
erty; and  It  would  be  Just  as  erroneous  to 
bold  that  it  should  be  deducted  trom  the  ag^ 
grcsate  value  of  the  property,  and  thereby 
withdraw  tangible  property  to  tiiat  extent 
from  taxation.  In  either  case  It  would  be 
dragging  In  a  tact  ot  but  slight  consequence, 
and  making  it  the  pnmUnoit  and  control- 
ling one  In  Issue,  In  the  face  of  the  declared 
finrpose  oi  the  statute  to  tax  the  actnai 
value  of  tiie  capital  stock,  as  Indicated  by 
the  franchises  and  property.  In  the  case  of 
Omd.  t.  Standard  OU  Co.,  supra,  Paxson,  J., 
in  referring  to  the  fact  that  the  certificates 
4>f  stock  were  In  possession  at  the  owner  In 
Ohio,  where  the  corporation  was  domiciled, 
says:  "It  follows,  necessarily,  that  shares 
of  stodc  in  a  Pennsylvania  corporation,  held 
by  a  corporation  or  individual  domiciled  In 
another  state,  cannot  be  taxed  here.  One 
sufficient  reason  Is  that  there  Is  nothing  here 
to  tax.  The  capital  stodc— that  Is,  the  prop- 
erty and  assets-nsre  here,  and  are  taxed.** 
In  other  words,  the  shares  themselves,  which 
represent  the  owner's  Interest  less  debts, 
have  so  little  to  do  with  the  subject  of  taxa- 
tion—the capital  stock— tbat  It  Is  Immaterial 
where  they  are  held,  or  who  holds  them.  The 
prop»ty  and  assets— the  capital  stock— being 
In  this  state,  that,  alone.  Is  within  reach  of 
the  taxing  power.  Now,  what  change  Is 
w<»4[ed  In  Oils  tangible  property  by  sul^ 


Jectlng  It  to  a  debt  of  the  owner?  In  the  case 
dted,  the  certificates  and  owner  were  both 
tat  a  foreign  Jurisdiction;  yet,  the  proper^ 
and  franchise  being  within  the  Jurisdiction, 
the  authority  of  the  commonwealth  to  tax 
the  capital  stock,  on  ascertaUUng  Its  value 
from  what  was  wltiiln  the  Jurisdiction,  was 
uphdd.  If  he  cannot  withdraw  his  tangRde 
property  from  taxation,  by  taking  his  tlUe 
to  It,  and  person,  outside  state  boundaries 
how  can  he  do  w  by  volnntarfly  ^edging  It 
for  a  debt?  That  the  owner  subjects  It  to  a 
debt  In  no  way  cbauges  the  relation  of  tlu 
commonwealth  to  It  as  a  subject  of  taxa- 
tion. It  constItut3s  precisely  the  same  cap- 
ital stock  as  b^ore.  His  relation  to  his 
own  property  has  been  somewhat  changed; 
for,  by  the  mortgage  dAt;  he  has  admitted 
others  to  a  share  of  the  Income,  and  has 
given  them  a  Uen  for  their  debt  His  title, 
however,  remains  Just  the  same  as  If  the 
owner  ot  the  legal  title  to  land  had  placed  a 
mortgage  upon  It  AH  the  indications  «f 
ownership,  the  possession  of  the  deed,  and 
dominion  over  the  pn^rty,  continue,  as  If 
no  debt  had  been  created.  As  is  said  hj  onr 
Brother  Williams  *n  Com.  T.  Fall  Brook  Goal 
Co.,  156  Pa.  St  468,  26  Atl.  lOH,  speafctaig  ot 
the  power  of  the  commonwealth  to  tax  the 
land  as  well  as  Uie  mortgage  upon  It:  *'In 
that  case  there  are  two  distinct  subjects  of 
taxation,  each  of  which  Is  made  taxable  1^ 
an  express  provision  ot  the  law.  The  fsxm 
Is  taxable  as  land,  against  wbomBoever  may 
be  the  ownra,  wlOiout  regard  to  the  Incum- 
bruices  upon  It  *  *  *  The  land  Is  tax- 
able once  to  the  owner.  The  money  Is  tax- 
ed once  to  Its  owner.  They  are  distinctly 
dlffraent  taxpayers,  and  pay  taxes  upon  dis- 
tinctly different  subjects  of  taxation.**  The 
debt  as  an  Item  of  e^dence,  may  have  bear- 
ing In  fbdng  the  value  of  the  franchise;  but 
from  the  nature  ot  the  property,  and  the 
character  <tf  the  debt  Its  atBrmatlve  weight 
in  establishing  vslue  Is  Insignificant;  for  of 
all  forms  ftf  debt  as  an  Indication  of  actual 
value  of  the  thing  pledged,  the  wdlnary  rail- 
road mortgage  Is  the  most  unreliable,  and  e^ 
pecially  is  this  the  case  when  the  mortgage 
Is  executed  to  cany  oat  a  reorganlzatiou  plan 
ot  security  holders  In  a  bankrupt  road. 
Without  adverting  further  to  the  history  of 
this  rosd,  it  Is  Bufflcioit  to  ny  that  its  mort> 
gage  debt  Is  alwfiys  tar  In  excero  of  any 
possible  value  of  the  iwoperty.  We  do  not 
know  Just  what  prominence  was  given  by 
the  learned  Judge  of  the  court  below  to  the 
amount  of  Indebtedness  in  reducing  the  ac- 
tual value  of  the  capital  stock.  He  says.  In 
the  conclusion  of  law  already  quoted,  that  the 
question  of  actual  value  In  cash  of  the  cap- 
ital stock  Is  one  of  fact  to  be  determined  by 
considering  the  value  of  defendant's  tangi- 
ble property,  etc  **And  the  amount  of  In- 
cumbrances on  Its  property  and  francblses 
Is  also  a  relevsnt  fact  to  be  considered,  but 
It  Is  not  to  be  Bp3Clflcally  deducted  from  the 
valuation  so  ascertained  and  determined." 
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TtMt  he  gave  no  weight  whatever  to  H, 
even  u  afflrmatlTe  erldence-  tending  to  e»- 
tabllah  the  TBine  of  the  stock  ae  claimed  hy 
tte  commonwealth,  Ur  dear.  That  he  treated 
It  as  a  relerant  f^ct  &TOrlng  defendant^  and 
tending  to  rednce  the  actual  Tahie.  although 
not  to  be  speclOcallT  dedncted,  la  aim  dear. 
And  in  this  he  was  correct  niat  a  large 
debt,  <me  largely  out  of  proportion  to  the 
▼alne  ot  the  property,  seeored  1^  mortgage, 
with  Interest  payable  semlamnuilly,  constl- 
tntlDg  what  Is  called  a  "fixed  charge.**  se- 
riously depredates  the  actual  ralne  of  the 
property,  caimot  be  questioned.  Default  In 
any  payment  of  interest  puts  the  property 
In  peril  of  Belznre  and  sale,  to  satisfy,  not 
only  the  orerdne  Interest  bnt  the  whole 
debt  A  property  heaTlly  Incumbered,  as  fa 
fhia  one,  is  naUe  to  pass  Into  the  hands  of 
the  mortgage  creditors  at  any  time.  Bnt 
conns^  for  defendant  planted  htmself  .on  a 
demand  for  an  absolute  deduction  of  the 
wbole  amount  fron*  tbe  appraised  rahie,  and 
made  no  reanest  fbr  a  spedfle  Itndlng  of 
fact  in  this  particidar.  It  was  not  therefore 
tncnmbent  on  the  court  to  specify.  In  the 
finding,  exactly  what  weight  was  given  a 
particular  fact;  and  we  aunme  that  It  had 
all  the  effect  It  was  entitled  to. 

The  argument  that  dtffeient  methods  were 
adopted  by  the  commonwealth's  ofllcers  In 
ascertaining  the  actual  ralne  of  the  capital 
stock  of  corporations,  and,  therefore,  there 
has  been  want  of  uniformly  and  a  discrim- 
ination. Is  not  wen  founded.  As  tiie  learned 
Judge  of  the  court  below  shows,  prior  to  tiie 
act  of  1801  the  basis  of  taxation  value,  by 
the  taxing  acts,  was  tbe  net  earnings;  but 
the  latter  act  dedares  tb&t  the  capital  stock 
shall  be  appraised  "at  Its  actual  value  In 
cash,  not  less,  however,  than  the  average 
price  which  said  stock  sold  for  during  said 
year,  and  not  less  t^n  the  price  or  value  In- 
dicated or  measured  by  net  earnings,  or  by 
the  amount  of  profit  made,  and  either  declar- 
ed In  dividends,  or  carried  Into  surplus  or  sink- 
ing fund."  A  minimum  appraisement  Is  here 
fixed  for  solvent  corporations.  In  most  cases, 
doubtless,  the  corporation  ofllcers  and  the 
commonwealth,  In  estimating  the  actual  value 
of  a  solvent,  well-managed  road,  would  adopt 
It— and  properly,  too— as  a  fair  basis  In  esti- 
mating the  actual  value  of  the  capital  stock. 
But  the  act  of  1891  was  Intended  to  reach  also 
the  bankrupt  road,  which  may  have  the  same 
mileage,  the  same  traffic,  and  the  same  priv- 
ileges as  the  solvent  one.  The  state  conferred 
upon  It  the  right  of  eminent  domain,  for  loca- 
tion and  extension  of  branches  or  feeders,  as 
well  as  for  necessary  Improvements.  Being 
constructed.  It  now  has  the  right,  under  the 
protection  of  the  laws,  to  operate  It  In  car- 
rying freight  and  passengers.  As  the  same 
rule  for  a  fair  estimate  of  the  actual  value 
of  the  capital  stock  cannot  be  adopted  as  In 
case  of  the  solvent  roads,  and  the  common- 
wealth's officers  being  dissatisfied  with  the 
corporate  ofilcets*  ^praisement,  they  pro- 


ceedf  under  the  authority  expressly  given,  to 
make  an  appralsemait,  upon  ISa  tactB  In  fSxe 
r^rt,  and  oilier  Inftmnstkm  wtthln  tbeir 
possession.  Upon  appeal,  the  court  differs 
from  them  hi  their  Inferences,  and  reduces 
largely  the  amount  snbjwt  to  tax.  On  the 
number  of  miles  of  road  In  Fenns^vanla, — 
about  127  of  a  total  ot  480.— with  a  capita) 
Btodc  of  the  actual  value,  as  a  whole,  of  915,- 
000,000,  the  court  fixes  the  actual  value  of  tbe 
capital  stock  of  the  127  miles  in  tills  state  at 
only  a  Uttle  over  93,900,000.  The  method  of 
determining  the  proportion  of  stock  tsxable 
In  Pennsylvsnbi  has  been  repeatedly  decided 
to  be  the  correct  one.  The  figures,  certainly, 
do  not  indicate  an  excessive  valuatiMt  of  tJie 
oq^ital  stock  of  127  miles  of  railroad.  As  be- 
twem  the  defiant  and  solvrait  roads  of  tbe 
same  physical  character,  there  is  no  discrim- 
ination as  concerns  results,  in  favor  of  cbp 
solvent  ones;  for  the  latter  are  rated  as  high 
as  $40  to  932  per  share,  while  this  one  is  less 
than  one-tiilrd  that  amoimt  The  actual  valne 
being  a  pure  question  of  fact,  ai^lant  fans 
no  standing  to  complain  of  discrtmlnatloD  In 
metbodS)  so  long  as  Its  stock  Is  not  assessed 
m  excess  of  that  valne.  It  may  be  that  the 
Beading  and  some  other  corporations  are  tax- 
ed on  less  than  the  actual  value  of  their  cap- 
ItsI  stock.  If  so,  the  ommonweaith  la  not 
here  appealing,  and  consequently  It  Is  not  our 
business  to  Inquire  Into  the  matter.  We  can 
only  say  that.  Qfter  a  most  careful  examina- 
tion of  the  whole  case,  we  find  neither  error 
of  tact  nor  law  In  the  judgment  of  the  conrt 
below,  and  It  Is  tiierefore  afllEmed. 

urrCHELI^  J.  I  dissent  In  this  and  the 
kindred  cases,  known  as  the  "Capital  Stock 
Cases,**  because  I  am  of  opinion  that  the  de- 
cision Is  founded  on  a  fundamental  error.  In 
confusing  a  tax  on  the  property  of  tlie  cor- 
poration with  the  tax  on  the  property  of  the 
Individual  shareholder  therein,  which  is  what 
the  statute  imposes.  The  subject-matter  of 
taxation  under  the  act  of  June  8,  1891,  Is  cap- 
ital stock,  eo  nomine,  Independently  and  wltb- 
out  reference  to  the  property  which  It  repre- 
sents. It  is  to  be  taxed  at  Its  "actual  value 
In  cash,  not  less  however  than  the  average 
price  which  said  stock  sold  for  during  said 
year,"  etc  The  officers  of  the  corporation  con- 
cerned are  required  to  make  sworn  returns 
under  17  specitic  heads,  all  of  which  tend  to 
show  the  value  of  tbe  stock  as  such,  and  not 
a  single  one  of  which  refers  directly  or  Indi- 
rectly to  the  value  of  the  property  which 
such  stock  represents.  The  value  of  the  cap- 
ital stock  in  the  hands  of  the  shareholders  Is 
the  valne  of  their  resulting  interest  In  the 
property  of  the  corporation  subject  to  its 
debts  and  Incumbrances,  In  view  of  the  uses 
to  which  It  may  be  put  under  Its  corporate 
franchises,  etc.;  and  the  value  of  sueh  result- 
ing Interest  is  tbe  true  subject  of  tax  under 
the  statute.  As  construed  by  this  decision, 
the  tax  Is  put  on  the  value  of  the  property  of 
the  corporation,  without  regard  to  the  valuv 
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of  tbe  capital  stock  In  the  hands  of  tbe  share- 
boldera.  Tbls  is  a  total  change  In  the  subject 
«f  tazatioa,  without  any  warrant  In  the  stat- 
ute, and  against  Its  plain  language  and  Intent. 

OREBN  and  WILLIAMS,  JJ.,  Jda  Id  this 
dlaaent 


COMMONWEALTH  t.  MAKOR  OAS-COAL 
CO. 

{Snpteme  Oonrt  of  PenasjrlTaida.   Oct  17. 
1S88.) 

TAUTtOK  or  CORPORATIOm— C&PITAI.  STOCK. 

In  Talning  capital  atocb  for  taxation  pur- 
poses, the  earainm,  fraachisei,  and  all  facts 
tending  to  establish  Its  ralae  should  be  cod- 
sidered.  including  indebtedness  of  the  corpora- 
tion, tboDgh  this  shoold  not  be  specificallj  de- 
ducted. 

Appeal  from  court  of  common  pleas.  Dau- 
phin county. 

Account  settled  by  the  andftor  ^nenl  and 
state  treasurer  for  tax  on  the  capital  stock 
of  the  Manor  Gas-Coal  Company.  There  was 
a  Judgment  afflrmlug  the  settlement,  and  tbe 
company  appeals.  Rerersed. 

John  Hampton  Barnes,  for  appellant  John 
P.  Blkln,  Dep.  Atty.  Gen.,  and  Henry  a  Mc- 
Cormlck,  Ally.  Gen.,  for  the  Commonwealth. 

DEAN,  J.  The  authorized  capital  stock  of 
defendant  company  Is  $600,000,  divided  Into 
10,000  shares  of  the  par  ralne  of  $50  eadi. 
Its  property  consists  of  coal  rights,  mining 
rights,  and  such  personal  property  as  Is  nec- 
essary In  carrying  on  coal  mtnlng  and  ship- 
ping. There  Is  upon  the  property  a  mortgage 
debt  of  $200,000.  Besides,  the  company  has 
&  floating  debt  of  $47,745.66.  In  the  tax  year 
1696,  after  paying  operating  expenses.  Inter- 
est on  mortgage,  and  floating  debt,  there  was 
a  deficit  of  over  $2,000.  In  their  return,  the 
corporate  officers  appraised  the  actual  value 
of  the  capital  stock  at  $10  per  share,  or  $50,- 
000.  The  commonwealth's  officers,  being  dis- 
satisfied with  this,  raised  the  appraisement 
to  $101.(170.  From  this  appraisement  the 
company  appealed  to  the  court  of  common 
pleas,  which,  after  hearing,  concurred  In  the 
commonwealth's  settlement;  and  we  now  have 
this  appeal  by  the  company. 

The  principal  complaint  of  appellant  la  that 
the  court  erred  in  adopting  but  one  fact  as 
the  basis  of  actual  value  of  the  capital  stock, 
to  wit,  the  assessed  valuation  of  the  com- 
pany's real  and  personal  property  for  local 
taxation,  without  taking  Into  consideration, 
as  relevant  facts,  the  Indebtedness,  net  earn- 
ings, and  inability  to  pay  dividends,  etc. 
That  the  commonwealth's  officers,  and  the 
court,  following  their  settlement,  by  its  ap- 
proval, took  into  consideration  only  this  one 
fact  in  fixing  the  value,  Is  clear  from  the  re- 
port. They  say  in  the  settlement:  "Tbe  au- 
altot  general  and  state  treasurer,  not  being 
satisfied  with  the  appraisement,  •  •  • 
do  hereby  estimate  and  appraise  tbe  capital 
atork  of  said  corporation  at  the  sum  of 


$161,670,  that  being  the  value  Indicated  by 
the  assessed  valuation  of  the  real  estate  and 
personal  proi>erty  of  the  company,  as  set 
forth  in  the  annual  report  to  this  depart- 
ment." In  the  report,  among  many  state- 
ments tending  to  show  the  value  of  the  cor- 
porate property,  is  this  answer  to  the  seven- 
teenth Interrogatory:  "Assessed  value  of 
real  and  personal  property,  $161,670.00."  In 
fixing  the  actnal  value  of  the  capital  stock,  of 
course,  it  was  proper  this  assessed  value 
should  be  given  consideration;  but  there  were 
many  other  relevant  tacts  which  should  siso 
have  been  considered.  While  the  Indebted- 
ness should  not  liave  been  specifically  deduct- 
ed, it  was  a  fact  which,  as  we  have  held  In 
Com.  V.  New  Xork,  P.  &  O.  R.  Co.  (opinion 
handed  down  this  day)  41  Atl.  694,  was  for 
consideration;  also,  the  earnings,  net  and 
gross,  the  franchises,  and  all  the  facts  tend- 
ing to  establish  the  actual  value  of  the  cap- 
ital stock.  There  Is  no  room  for  presuming 
that  any  other  than  the  one  fact  was  consid- 
ered in  raising  tbe  appraisement  No  evi- 
dence was  given  in  tbe  court  below,  except 
the  company's  report  and  tbe  common- 
wesltb's  settlement,  as  we  have  gnoteil  It. 
Clearly,  appellant  Is  Justified  In  Invoking  the 
maxim,  "i^xpresslo  unlas,  excloslo  alterlus." 
This  being  the  case,  the  Judgment  Is  reversed, 
and  the  record  remitted,  with  directions  that 
the  parties  be  heard  as  to  all  the  facts  relevant 
to  an  aacertalument  of  the  actual  valoe  of 
defendant's  capital  stock. 


COMMONWEALTH  v.  BBBCH  OBBBK  B. 
00. 

(Snpremo  Conrt  of  Penasyfranla.   Oct  17, 
180&) 

TAXinoir  ov  Oobpobations— SBTntunTATHW  of 

VlLTTB— iHDOItBRANCeS. 

1.  Under  Act  Jvne  8,  1891,  taxing  corpora- 
doBB  according  to  the  value  of  their  capital 
stock,  ittclnding  bonds,  moneys,  and  francmses, 
a  tax  on  the  stock  of  a  corporation  is  a  tax 
on  its  property  and  assets,  including  fran- 
diisee. 

2.  Under  Act  June  6,  1801.  entitled  an  act  to 
tax  "property  of  eorporacHws  *  •  *  hav- 
ing capital  stock  at  flve  mills  on  each  dollar  of 
Its  actnal  valne,"  and  preamble  0,  proposing 
to  tax  "oorporalionB  *  *  *  at  five  mills  on 
each  dollar  of  the  actual  vahie  of  their  capital 
stock,  Includinfc  txinds,  moneys,  frutchises,  and 
other  property,''  in  taxing  such  stock  the  ques- 
tion of  Its  value  Is  one  of  faot,  to  be  deter- 
mined by  considering  the  corporation's  tangi- 
ble property  and  assets;  and  its  debts  and  ui- 
CDmorances  are  relevant  to  be  considered  as 
reducing  the  value  of  the  stock,  but  they  are 
not  to  he  specifically  deducted  from  the  assets. 

3.  Where  a  coritoiadon  made  no  request  for 
a  specific  finding  as  to  how  much  Its  incum- 
brances reduced  the  valne  of  its  capital  stock 
sought  to  be  taxed,  it  will  be  presumed  that, 
in  valuing  the  stoclu  the  oonrt  gave  the  in- 
cumbrances the  weight  to  which  taa  were  en- 
titled. 

Appeal  from  conrt  of  common  pleas, 
Daupbln  county. 

Account  settled  by  the  auditor  general  and 
state  treasurer  for  tax  en  Uta  capital,  stock 
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of  the  Beech  Creek  Railroad  Company. 
There  was  a  Judgment  fixing  the  raluation 
of  the  capital  stock,  and  the  company  tjf- 
peals.  Affirmed. 

H.  BL  (Mmsted,  for  appellant  John  P.  Bakbt, 
Depb  Atty.  Qen^  and  Henry  C.  UcConnlift, 
Atty.  Gen^  fw  the  Oommmiwealtb. 

DEAN,  J.  The  treasurer  and  comptroller 
of  the  railroad  company  defendant,  In  their 
report  for  the  tax  year  1895,  appraised  the 
capital  stock  of  the  company,  there  having 
been  no  sales  for  that  year,  at  per 
share,  amounting  to  IH.050,000.  The  com- 
monwealth's officers  increased  this  amount 
to  $10,097,218.16.  From  this  the  company 
appealed  to  the  court  of  common  pleas, 
where,  after  faU  hearing,  the  amount  was 
reduced  to  97,500.000.  From  that  decision 
we  have  this  appeal. 

Appellant's  counsel  contends  that  the  court 
below  erred  In  not  adopting  the  methods  of 
the  company's  officers  In  aacertainlng  the  ac- 
tual value  of  the  capital  stock.  The  conrt 
gave  the  same  construction  to  the  act  of  1891 
as  In  the  case  of  Com.  v.  New  York,  P.  &  O. 
R.  Co.,  41  Aa  594,  In  which  opinion  is  this 
day  banded  down.  The  learned  judge  says. 
In  the  case  before  us:  "A  tax  on  the  capital 
stock  of  a  corporation  Is  a  tax  on  Its  prop- 
erty and  assets,  including  Its  franch1se& 
The  question  of  the  actual  value  In  cash  of 
the  capital  stock  Is  a  question  of  fact  which 
must  be  determined  by  considering  the  value 
of  defendant's  property  and  assets  of  every 
kind,  including  its  bonds,  mortgages,  and 
moneys  at  Interest  and  its  franchises  and 
privileges;  and  the  amount  of  Incumbrances 
on  Its  property  and  franchises  Is  also  a  rele- 
vant fact  to  be  considered,  but  tt  Is  not  to 
be  specifically  deducted  from  the  valuation 
so  ascertained  and  determined." 

As  noticed,  there  were  no  sales  of  stock 
during  the  tax  year.  The  nominal  capital 
stock  Is  110,000  shares,  of  a  par  value  of  ¥50 
per  share.  The  road  was  constructed  at  a 
cost  of  ?10,731,358.40.  It  has  a  first  mort- 
gage debt  of  $5,000,000,  at  4  per  cent,  and 
a  second  mortgage  of  $500,000,  at  5  per  cent 
On  the  1st  of  October,  I&jO,  the  company 
leased  its  road  to  the  New  York  Central  for 
099  years,  the  lessee  to  pay  the  interest  on 
the  mortgage  debt  and  the  principal  when 
due,  also  to  pay  to  the  stockholders  4  per 
cent  quarterly  on  their  holdings.  All  the  en- 
gagements of  the  lessee  company  have  been 
kept  and  there  Is  no  question  as  to  Its  ability 
to  continue  to  keep  them;  for  It  bad  ac- 
cumulated a  surplus  In  the  five  years,  above 
all  charges  and  expenses,  of  over  $000,000. 
The  defendant  is  therefore  undoubtedly  sol- 
vent The  conrt  below,  In  the  rule  adopted, 
which  Is  In  substance  a  constmctloD  of  the 
act  of  1891,  committed  no  error.  Whether 
any  Inference  drawn  from  the  facts  was  not 
warranted  we  cannot  tell,  for  no  special  flnd- 
Ing  of  fact  la  aet  out  In  the  opinion,  and 


none  was  requested,  except  tliat  tbe  conrt 
should  adopt  the  appraisement  of  the  com- 
pany's officers.  We  must  assume  the  conrt 
below  correctly  found  the  facts  on  whldi  tt 
expressly  declares  its  judgment  rests.  Tbat 
being  the  case,  we  have  nothing  further  to 
say  In  reference  to  tbe  construction  of  ttae 
act  of  1891  than  we  have  already  said  in  the 
case  of  Com.  v.  New  York,  P.  &  O.  R.  Co.. 
heretofore  referred  to.  The  assignments  of 
error  are  therefore  orermled,  and  ttie  Jndc- 
ment  affirmed. 


COMMONWEALTH  t.  FALL  BROOK  B. 
CO. 

(Supreme  Ooart  of  Pennsylvania.    Oct  IT, 

1898.) 

OoaPOBATIOXS— CjLPITAI,  Stoce— Taz&tioii — 
ESTOPPBU 

Hie  tect  that  for  several  years  tiie  staM 
accepts  without  objection  the  retnni,  by  a 
railroad  extending  into  another  state,  of  a  cer- 
tain proportion  of  its  capital  stock  as  taxable 
within  the  state,  does  not  prevent  it  In  a  lat« 
year  from  Inusting  oa  the  correct  proportioD. 
namely,  such  proportion  of  the  capital  stock  as 
its  length  wltUn  the  stata  bears  to  its  mtire 
length. 

Appeal  from  court  of  commtm  pleaa, 
Danphin  county. 

Prom  a  settlement  made  by  the  auditor 
general  and  lUte  treaaurer  against  the  Fall 
Brook  Railroad  Oompony  (or. tax  on  cap- 
ital stock  for  the  jemr  1895,  said  company 
at^>ealed  to  tbe  conrt  of  common  pleaa,  and 
from  Its  jodgment  It  again  appeals.  Af- 
firmed. 

M.  B.  Olmsted,  for  appellant.  John  P.  Elkln, 
Dep.  Atty.  Gen^  and  Henry  a  McCormfck. 
At^.  Qen.,  for  tbe  Commmwealtb. 

DEAN,  J.  The  defendant  la  a  corpontlon 
formed  by  the  consolidation  of  Pennsylvania 
and  New  York  corporations,  under  the  pro- 
visions of  the  act  of  24th  of  March.  186S. 
The  seventh  section  of  the  special  act  pro- 
vides: "That  portion  of  the  road  of  such 
consolidated  company  In  this  commonwealth, 
and  all  Its  real  estate  and  other  property, 
shall  be  subject  to  like  taxation,  and  assess- 
ed In  the  same  manner  and  with  like  efTect 
as  property  of  other  railroads  within  this 
commonwealth."  Laws  WGS,  p.  51.  Ita 
capital  stock  Is  100.000  shares,  of  the  par 
value  of  $50,  making  a  total  of  $5,000,000. 
of  which  the  proportion  In  Pennsylvania  la 
found  to  be  $4,200,000,  there  being,  out  of 
its  whole  length  of  100  miles,  about  85  in 
this  state.  Of  Its  stock,  10,000  shares  are 
preferred,  and  90,000  common  stock.  In  the 
tax  year  1895,  It  declared  four  dividends,  each 
of  1%  per  cent.,  on  Its  common  stock,  and 
dividends  on  the  preferred  of  7  per  cent 
Besides,  It  had  on  hand  assets,  cash,  bills 
receivable,  accounts,  etc.,  $901,354.08.  The 
funded  debt  of  the  company  Is  $350,000.  Its 
gross  Income  from  operations  of  the  road. 
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Interest,  rentals,  etc.,  durlDj(  the  year,  was 
$835,849.69,  from  wblcb  deduct  operating  ex- 
penses, $439,600.67,  leaving  a  net  Income  of 
9306,154.92.  Tbere  were  no  sales  ol  stock 
during  the  tax  year.  The  corporate  officers, 
in  their  return  to  the  commonwealth,  ap- 
praised the  capital  stock  at  (50  per  share  on 
70.000  shares,  or  $3,500,000,  taxable  In  Penn- 
syWanla.  The  commonwealth's  officers,  be- 
ing dissatisfied  with  this  appraisement,  ap- 
praised the  actnal  value  of  the  capital  stock 
In  Pennsylvania  at  fl:.553,228.  From  this,  de- 
fendant appealed  to  the  court  of  common 
pleas.  The  learned  Judge  of  that  court,  aft^ 
er  full  hearing  of  the  evidence,  appraised  the 
actual  value  of  the  capital  stock  at  $4,200,000, 
and  directed  judgment  at  five  mills  on  the 
dollar  of  that  amount;  hence  this  appeal  by 
the  railroad  company. 

The  road  Is  undoubtedly  st^vent,  but  tbere 
were  no  salts  of  Its  stock  during  the  tax 
year.  The  court  must  therefore,  from  the 
facts  apparent  from  the  report  of  the  com- 
pany, and  other  documentary  as  well  as  oral 
evidence,  determine  the  actual  valne  of  tbe 
capital  stock,  which,  In  Its  finding  of  facts. 
It  declared  it  did.  Under  the  act  of  1891, 
It  held  that  a  tax  on  tbe  capital  stock  of  a 
«)rporatIon  Is  a  tax  on  Its  property  and  as- 
sets. Including  its  franchises.  This  construc- 
tion, in  Com.  r.  New  York,  P.  &  O.  R.  Co. 
(opInloD  handed  down  this  day)  41  Atl.  594, 
we  have  decided  to  be  a  correct  one  of  that 
act. 

Outside  of  the  construction  of  the  act  of 
1891,  one  of  appUlaut's  complaints  Is,  how- 
ever, that  tbe  court  below  erred  in  fixing, 
by  the  mileage  basis,  tbe  proportion  of  the 
capital  stock  In  Pennsylvania.  It  appears 
that  in  the  returns  for  tbe  years  1892,  1893, 
and  1894,  which  were  accepted  without  ob- 
jection by  the  commonwealth,  the  propor- 
tion of  tbe  capital  stock  was  70,000  shares 
for  Pennsylvania,  leaving  30,000  for  tbe  New 
York  end  of  the  road.  This  Is  not  the  mile- 
age basis,  as  approved  and  adopted  by  this 
court.  Taking  the  whole  length  at  100.07 
miles,  then,  85.70  miles  being  In  Pennsylva- 
nia, that  proportion  of  tbe  whole  capital 
stock  Is  Uxahle  here.  There  Is  nothing  In 
the  facts  or  the  law  which  confines  the  com- 
moowealtb  to  the  proportion  first  adopted. 
That  was  a  mistake,  and  the  court  below 
properly  corrected  It,  by  adopting  the  true 
basis. 

Tbe  decided  weight  of  the  evidence  showed 
that  the  road  was  projected  as  a  coal-carry- 
road,  and  that  the  coal  fields  which  it 
tapped  would,  in  a  "few  years,"  be  exhaust- 
ed. As  a  consequence,  tbe  hitherto  and 
present  large  traffic  must  greatly  fall  off. 
Tbe  approximate  date  of  this  exhaustion  was 
quite  indefinite.  The  affidavit  of  Vice  Pres- 
ident Lang  avers  that  tbe  mines  "will  hold 
out  but  a  few  years  longer."  This  Is  so 
vatnie  that  it  would  be  difficult  for  the  court 
t>elow  to  give  to  the  fact  of  probable  ex- 
haustlOD  the  exact  effect  that  one  of  so 


much  Importance  was  entitled  to.  What 
does  a  "few  years"  mean,  In  speaking  of  the 
rapid  exhaustion  of  a  coal  field?  The  sclen* 
tist,  mineralogist,  and  geologist,  when  refer- 
ring to  the  subject,  speak  of  60,  100,  and 
even  more  years  as  rapid  exhaustion;  tbe 
coal  operator  or  the  coal  carrier  may  think 
10,  or  20  as  a  few  years  In  which  the 
coal  will  be  exhausted.  It  Is  very  clear 
that  If,  In  6  or  10  years,  the  freight,  on  which 
defendant's  road  depeods  for  prosperity,  no 
longer  exists,  the  actual  value  of  Its  capital 
stock  Is  seriously  depreciated;  for  the  value 
of  its  franchise,  privileges,  and  assets  must 
be  based,  not  only  on  past,  but  on  future 
probable,  prosperity.  But,  vague  aa  the  cyU 
deuce  was,  we  have  no  doubt  the  court  b*. 
low  gave  It  due  consideration.  We  see  noth- 
ing in  the  evidence  which  would  warrant  us 
in  disturbing  tbe  Judgment  The  assign- 
ments of  error  are  therefore  OTcrmled,  and 
tbe  judgment  affirmed. 


COMMONWEALTH  t.  0NTAaiO»  CAB. 
BY.  CO. 

(Supreme  Court  of  Pennsylvania.   Oct.  17, 
188&) 

CoRFORATion— Taxatioit  Or  CinTUi  Btocx-- 
FiNDiNss  or  Vaot, 

It  Is  Immaterial  that  the  court  on  appeal 
from  settlement  against  a  railroad  for  tax  on 
its  capital  stock,  did  not  formallr  find  that  it, 
br  a  lease  of  Its  road,  azreed  to  furnish  the 
equipment  and,  having  failed  to  do  so.  It  was 
furnished  at  a  great  expense;  aa,  if  this  had 
the  effect  of  depredating  the  value  of  its 
capital  stock,  it  wUl  be  presumed  to  have  had 
the  benefit  of  It  I&  the  consideration  of  the 
court 

Appeal  from  conrt  of  common  pleas,  Daa- 

phin  county. 

From  a  settlement  made  by  the  auditor 
general  and  state  treasurer  against  the  On- 
tario, Carbondale  A  Scranton  Railway  Com 
I>any  for  tax  on  capital  stock  for  the  year 
1896,  said  company  appealed  to  the  court  of 
common  pleas,  and  from  its  Judgment  It 
again  appeals.  Affirmed. 

Jas.  A.  Stranahan  and  James  E.  Burr,  fOr 
appellant  John  P.  Elkin,  Dep.  Atty.  Qen., 
and  Henry  C  McCormIck,  Atty.  Oen.,  for  the 

Commonwealtb. 

DEAN,  J.  The  defendant  railroad  Is  53.66 
miles  In  length,  running  from  Scranton,  Pn.. 
to  Hanover  Junction,  In  New  York.  Tbe 
number  of  miles  in  this  state  Is  60%.  It  baa 
a  paid-up  capital  of  $1,600,000,  divided  into 
16.000  shares,  of  the  par  value  of  $100  per 
share.  Its  funded  debt  Is  $1,500,000.  It  is 
operated  by  the  New  York,  Ontario  A  West- 
ern Railroad  Company,  under  a  lease  for  99 
years.  An  annual  rental  of  $75,000  Is  to  be 
paid;  also  a  sufficient  sum  to  maintain  the 
organization  of  the  lessor  company,  not  ex- 
ceeding $3,000  annually.  AU  fi>»  Jnn^  ud 
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■took  of  the  leeaor  company  are  owned  by  the 
leuee.  a  corporation  chartered  under  the 
lawa  of  New  York.  There  were  no  aalca  of 
itock  during  the  tax  year  IfiSS.  The  com- 
pany offlem  made  report  to  the  common- 
wealth, appral&ing  the  15,000  shares  of  capital 
stock  at  the  rate  of  $10^  per  share,  or  tlOO,- 
000  for  the  whtde,  malting  the  tax,  at  five 
mnia.  under  the  act  odC  1881,  $750.  The  au- 
ditor general  and  state  treasurer,  being  dis- 
satisfled  with  this  appraisement  from  the 
facts  In  this  report  and  the  company's  re- 
turns to  the  railroad  commissioners  of  New 
Tork,  raised  the  Taluatlon  to  91.818,770.17. 
The  «^n^ny  appealed  from  this  appraise- 
ment to  the  court  of  common  pleas.  After 
full  hearing  of  evidence,  oral  and  documen- 
tary, the  court  found  the  actual  Tslne  in  cash 
of  the  capital  stock  to  be  «l,O00,O0a  this 
sum  repveeenUag  the  cooipany's  tangible 
property,  anets,  and  franchises.  From  the 
Judgment  entered  on  this  finding,  the  com- 
pany appeals,  assigning  eleren  errors,  which 
may  be  treated  aa  practically  two.  for,  exc^ 
the  first  the  alleged  errors  are  the  construc- 
tion put  by  the  court  upon  the  act  of  1801. 
The  court  adopted  the  same  Tlew  of  tbat  act 
as  in  Com.  t.  New  York,  P.  &  O.  R.  Oa,  41 
Ati.  BM,  hi  which  ophiSsn  of  ttils  court  Is 
handed  down  this  day. 

There  being  no  sales  of  the  stock  for  tbat 
year,  of  course  the  court  had  not  the  aid  of 
sales  or  arerage  sales  In  finding  the  actual 
value  of  the  capital  stock.  If  meh  sales  had 
been  made,  what  ^ect  they  would  have  had 
on  the  finding  Is  altogether  problematical. 
There  is  nothing,  however,  on  the  f  aoe  of  ttie 
r^rt  or  In  the  fiicts  proven,  whldi  points  to 
any  error  In  the  Judgment  In  the  report  of 
the  company's  officers,  the  **gro8s  earnings 
during  the  year  from  the  lease  of  the  road'* 
are  put  at  1108,807.  The  application  of  the 
larger  part  of  this  income  to  indebtedness  of 
Oie  lessor  company  Is  claimed  to  be  shown 
from  the  book  account,  leaving  only  a  sur- 
plus of  S28.^-S9.  But  however  this  may 
be,  It  seems  to  us  a  road  with  such  an  earn- 
ing capacity  must  necessarily,  have  a  very 
valuable  pn^er^  and  franchise.  In  the  re- 
turn, the  actual  value  of  the  capital  stoA 
la  put  at  only  fl60,00a  ^i*  «ourt  below 
found  -Oie  a«tnal  value  io  bo  much  blghar. 
There  la  nothing  In  the  faots  Indicating  «ror 
in  this  change.  Aa  tiie  court  was  not  bound 
to  elaborate  Its  reasoning  from  the  evidence, 
or  particularise  the  mental  process  by  which 
Its  finding  of  fact  was  arrlted  at  ve  must 
assume  the  correctness  of  It  when  Qiere  was 
evidence,  aa  there  was,  to  sustain  It. 

Appellant  does  not  seriously  contend  tbat 
the  rule  adopted  by  the  court  below,  and  ex- 
preasly  affirmed  by  this  court  In  Com.  v.  Del- 
aware, S.  &  8.  R.  Co.,  105  Pa.  St  44,  SO  Atl. 
S22,  628.  does  not  In  ascertaining  the  actual 
value  of  the  capital  stock,  authorise  an  es- 


timation of  the  value  of  the  franchise;  but 
be  does  argue  tbat  that  was  a  novel  and  ex- 
treme case,  and  should  not  be  extended  to 
cases  where  the  facta  are  entirely  dUferent 
But  we  see  no  reason,  why  the  same  principle 
should  not  be  applied  to  any  case  <tf  iinder- 
valtiatlon  iNt  the  a^ltal  stock  Iqr  the  com- 
pany's officers.  In  tbat  case  the  company  a^- 
praised  Its  capital  stock  at  $2,000,000;  tbe  to- 
tal cost  of  Its  road  was  about  $1,160,000;  yet 
the  evidence  showed  it  had  paid  one  divi- 
dend during  the  year  ot  40  per  cent  on  lb 
full  paid  up  capital  of  $l,QO0,0Oa  The  court 
below  waa  of  ttie  opinion  that  the  actual  value 
of  the  capital  stock,  including  the  francblses 
and  privileges  enjoyed  by  the  company,  waa 
$4,000,000,  exactly  doubling  the  amount  of 
the  appraisement  by  the  company's  officers. 
On  appeal,  in  opinion  by  onr  Brother  McCol- 
kusi,  the  judgment  was  affirmed,  on  the 
ground  tbat  the  actual  value  of  the  capital 
stock  waa  a  fiict  to  be  found  by  the  coiirt 
under  the  agreement  waiving  a  Jury  trial; 
and,  In  ascertaining  the  fact  U  waa  proper, 
under  the  act  of  1881,  to  take  Into  considers^ 
tlon  the  value  of  the  franchise.  Why  Is  not 
that  case  a  precedent  In  such  aa  the  one  be- 
fore us?  Xa  It  there  was  a  large  undervalua- 
tion by  the  company's  officers,  which.  It  was 
held,  was  not  binding  on  the  commonwealth's 
officers  or  the  court;  it  Is  the  same  here.  In 
that  case,  In  doubling  the  valuatioii,  tlie 
court  took  .Into  view  the  value  of  the  fran- 
chises and  luivllq^  enjoyed  by  tiie  corjioia- 
ti<m;  in  this  case,  the  court  eoiiMen  the 
eoiporatlon'a  tangible  property,  assets,  and 
franchises.  X^e  construction  of  the  ^xtli 
preamble  of  the  act  of  1^,  and  tbie  method 
adopted  by  Uie  court  In  ascotalning  tbe  ac- 
tual value  of  the  capital  stock  In  the  ease 
cited,  are  directly  In  point  here,  and  In  all 
cases  of  undervaluation.  We  see  no  reason 
to  modify  or  restrict  the  decision  In  Com.  v. 
Delaware,  8.  ft  8.  R.  Co..  supra,  by  the  facts 
In  this  case.  Indeed,  we  could  not  do  so 
without  modifying  or  restricting  the  plain 
terms  of  the  act  of  1881. 

As  to  the  first  assignment  Out  the  court 
did  not  find  as  a  fact  that  by  the  lease,  the 
lessor  comi^ny  was  to  furnish  the  equip- 
ment Ahd,  having  failed  to  do  90,  it  was  fur- 
nished by  the  lessee  company,  at  an  expense 
of  about  $800,000,  we  do  not  think  the  failure 
to  fonnally  find  the  tapt  of  record  material 
If  the  fact  be  as  claimed,  then  the  lessor  com- 
pany failed  to  keep  Its  covenant  with  tbe  les- 
see In  that  particiidar.  If  this  had  the  eftect 
of  depreciating  the  actual  value  of  the  capital 
stock,  we  have  no  doubt  appellant  bad  the 
benefit  of  it.  It  Is  by  no  means  clear  to  us 
tbat  It  could  have  had  any  such  effect;  cer^ 
talnly  not  to  the  extent  which  would  warrant 
a  reversal  of  the  Judgment  All  the  assign- 
ments of  error  are  ovecmled,  and  the  Judg- 
ment Is  affirmed. 
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McFBATBRS  T.  PATTISON. 
(Supreme  Court  of  \  PeniuirlTaiiiB.    Oct.  SI. 

Pahen-t  akd  Child— Contract  pok  Scutiow— 
BTrasaCB— Bbhakk*  o*  Cockt. 

1.  There  it  no  error  in  renuirkc  of  the  court 
fa  an  action  hj  a  son  agiinst  fail  deceased 
father's  estate  on  a  contract  prorldtne  for 
reasonable  compensation  for  boarding  aod  car- 
ing for  him,  as  to  "uoseemlr  wraocles"  of  diil- 
drcn  orer  estates  of  deceased  parents,  and  of 
children  begrnd^B  parents  attention  in  HMv 
old  age. 

2.  Testimony  of  witness  that  deceased  said 
he  woald  pay  his  son,,  and  pay  him  well,  for 
-irhat  he  had  done  for  him,  is  not  admissible 
to  prove  a  contract. 

Appeal  from  conrt  of  common  pleas,  Indi- 
ana county. 

Action  by  WlUIam  D.  McFeaters  against  A 
S.  Pattlaon,  executor  of  Jame»  McPeaters,  de- 
cf>ased,  father  of  platntltf.  From  a  judg- 
ment for  plalntifF  for  less  than  prayed,  be 
appeals.  Affirmed. 

The  contract  between  plalntifF  and  his  fa- 
ther stipulated:  "That  his  son,  William  D. 
McFeatera,  shall  have  a  reasonable  recom- 
pense In  the  way  of  pay  for  the  said  James 
McFeaters'  (his  father's)  boarding  and  care, 
attention  during  tbe  time  that  he  may  stay 
with  htm,  the  said  William  D.  McFeaters, 
and  that  such  pay  or  recompeiue  shall  not 
l>e  payable  during  the  life  of  the  said  James 
McFeaters  past  his  pleasure,  or  as  long  as 
be  shall  stay  with  said  W.  D.  McFeaters. 
Said  pay  or  recompense  to  commence  at  the 
time  the  said  James  McFeaters  went  to  re- 
side with  the  said  Wm.  T>.  KcFeaters,  and 
end  at  his  decease,  or  any  time  that  be  may 
leave  the  residence  of  the  said  Wm.  D.  Mc- 
Featers to  remain  permanently  away." 

The  remarks  of  the  court  complained  of  In 
the  first  assignment  of  error  are  as  follows: 
"Very  high  authority  declares  that  the  most 
learned  doubteth  most  This  aphorism,  we 
may  say,  was  declared  by  a  most  eminent 
Jndfte  and  lawyer,  and  U  the  natural  In- 
clinatioD  of  a  cultured  legal  mind  to  accept  a 
reasonable  cause  for  a  legal  conclusion.  This 
doubt  may,  then,  be  said  to  arise  among  those 
dealing  with  the  law  about  the  divinity  of  the 
family  relation  when  they  meet  so  often  the 
unseemly  wrangles  and  disputes  among  mem- 
bers of  the  same  family,  among  those.  Indeed, 
who  come  from  the  loins  of  the  same  par- 
ents, who  were  nursed  In  Infancy,  and  nour- 
ished by  the  care,  labor,  attention,  and  love, 
we  may  say,  of  common  parents.  It  would 
be  well  if,  when  the  grave  covers  all  that  Is 
mortal  of  the  parents,  the  disputes  and  wran- 
gles among  the  children  for  the  pittance  of 
the  material  estate  the  parent  leaves  behind 
were  ended.  We  say  It  would  be  well  If, 
when  the  grave  covers  the  parent,  the  wran- 
j;leB  and  disputes  of  children  over  his  or  her 
accumulations  would  be  forgotten  In  the  com- 
moD  distress  that  a  dear  parent  has  been  lost. 
That  this  is  not  so  Is  discouraging.  Indeed,  to 
the  parent  when  be  Is  thinking  and  laboring 
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and  saving  his  accumulations  and  the  results 
of  his  industry  so  that  when  he  Is  gone  his 
children  may  have  a  fair  start  in  life,  and 
not  be  dependent  upon  the  cold  charity  of  the 
world.  We  say  It  Is  discouraging  for  a  par- 
ent to  labor  and  accumulate  and  make  efforts 
to  do  good  so  that  his  children  may  have 
profit  when  he  is  gone  from  them,  to  think 
that  tliey  will  so  soon  forget  the  reciprocal 
duties  of  the  great  relation  of  parent  and 
child,  and  get  into  unseemly  wrangles  In  our 
courts.  Such  thoughts  are  suggested  from 
this  class  of  cases,  when  we  think  of  the 
young  parents,  their  tender  love  and  affection 
for  their  children,  by  industry  and  prudence 
accumulating  property,  passing  through  the 
morning  and  the  vigor  of  life  to  dependent 
old  age,  the  hand  of  affliction  comes  to  the 
parents,  and  they  are  helpless,  and  these  lit- 
tle children  that  have  been  the  subject  of 
their  care,  grown  to  be  men  and  women, 
are  the  natural  dependence  of  the  parents 
who  are  thus  afflicted.  Oh,  it  is  a  solemn  and 
unpleasant  thing  to  think,  after  you  are  dead 
or  in  your  affliction,  these  children  that  you 
have  BO  tenderly  raised  will  begrudge  yon 
those  attentions  which  the  afflictions  of  nge 
bring  upon  you.  We  sa.v,  it  weakens  our 
confidence  In  the  divinity  of  bumaii  nature 
when  we  see  these  things,  and  we  deprecate 
them.  We  could  only  wish  they  could  be 
kept  out  of  our  courts.  Higher  authority 
than  we  has  satd  this,  and  hence  the  law  says 
that  DO  child  shall  recover  for  services  ren- 
dered to  tiie  father  unless  a  special  contract 
to  pay  for  such  services  has  been  made  and 
proven.  Now,  that  Is  the  law.  Ton  have 
heard  it  discussed,  and  we  have  made  these 
general  remarks  to  Indicate  briefly  the  reason 
of  it.  A  learned  jndge,  away  back,  says: 
'Unless  an  express  contract  can  be  shown, 
there  can  be  so  precedent  more  dangerous 
than  to  permit  a  sou  to  succeed  In  an  attempt 
to  avail  himself  of  an  account  trumped  up 
for  the  purpose  of  getting  an  undue  share  of 
tbe  estate  at  the  expense  of  the  other  heirs. 
When  a  son  conttnnes  with  a  father  after 
age— and  It  is  twaally  done  with  a  view  to 
provision  by  will,— If  dlsai^lnted  In,  per- 
haps, hfs  reasraaUe  expectatifMis,  we  cannot 
permit  hhn  to  torn  around,  and  attempt  to 
retrieve  his  fortunes,  by  resorting  to  an  ac- 
cornnt  on  a  quantum  meruit  for  swrlces  ren- 
daed  the  father  in  bis  lifetime.'  That  has 
been  reiterated  again  and  again.  Judge  Ag- 
new  says,  in  Laggett  against  Cover,  ttiat: 
The  declarations  of  a  parent  to  comiKusate  a 
child  may  admit  the  ffllal  devotion  and  t&H 
work  of  the  child  and  the  profit  he  derlvea 
from  the  services.  They  may  reach  further, 
and  disclose  hts  own  sense  of  obligation,  and 
his  settled  purpose  to  compensate.  But  all 
this  Is  ittsufflclent  to  raise  a  promise.  With- 
out a  contract  expressly  made  for  wages, 
proven  by  dear,  distinct,  and  satisfactory 
evidence,  there  cannot  be  a  recovery.'  The 
law,  In  that  respect.  Is  predicated  upon  Uiat 
natural  feeling  that  is  presumed  to  exist  bft- 
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tween  father  and  son,  nn  and  father,  or 
children  and  parents.  Hence,  to  allow  serv- 
ices rendered  by  one  to  the  other  to  be  re- 
covered for  In  cold  dollars  and  cents,  an  ex- 
press contract  mnst  be  proroL  Nov,  It  Is 
different  between  atrangers,  because  when 
one  stranger  renders  service  to  another  the 
law  Implies  a  contract,  and  the  person  ren- 
dering the  service  la  to  be  paid  what  the  serv- 
ices are  shown  to  be  reasonably  worth.  But 
with  a  parent  and  child,  we  say,  there  mnst 
be  an  express  contract  We  have  made  this 
plain  to  yon  so  that  yon  will  understand  the 
reason  why  we  were  so  exacting  about  a 
written  contract  In  the  matter." 

The  sixth  assignment  of  error  complained 
of  the  exclusion  of  the  testimony  of  plaln- 
tllPB  daughter,  offered  to  show  a  contract  of 
plafntlflTs  father  to  pay  plaintiff  for  services 
tendered  his  father  by  plalnUff  before  he 
came  to  live  with  plaintiff;  mid  testimony 
being  that  "he  said  he  would  pay  him,  and 
pay  him  well,  for  what  be  had  done." 

Cunningham  &  Fisher,  for  appellant.  Jack 
A  Taylor  and  W.  L.  Stewart,  for  appellee. 

PER  CURIAM.  The  contract  between  the 
plaintiff  and  hts  father  being  In  writing.  It 
was  obligatory  npon  the  father,  and  the  plain- 
tiff was  entitled  to  recover  on  It.  But,  the 
contract  not  having  fixed  npon  the  rate  of 
compensation  to  be  paid  to  the  plaintiff  for 
his  services,  but,  on  the  contrary,  expressly 
provided  that  It  should  be  a  reasonable  rec- 
ompense. It  necessarily  devolved  upon  the 
Jury  exclusively  to  say  how  much  It  should 
be.  The  court  properly  left  this  question  to 
the  Jury,  with  correct  Instructions  as  to  their 
duty.  While  It  must  be  conceded  that  the 
remarks  of  the  trial  judge  complained  of  In 
the  Qrst  assignment  were  more  redundant 
than  the  occasion  required,  we  cannot  say 
there  was  positive  error  In  them  which  we 
could  regard  as  ground  for  reversal.  The 
natural  repugnance  of  most  persona  to  con- 
tracts of  this  nature  was  some  excuse  for  the 
comments  of  the  court,  but  they  were  not 
erroneous  In  law. 

The  sixth  assignment  cannot  t>e  sustained. 
An  attempt  was  made  to  recover  for  services 
outside  the  written  agreement,  but  the  testi- 
mony was  properly  rejected,  as  it  was  of  the 
character  we  have  so  often  condemned,  and 
did  not  amount  to  s  definite  contract  Jndg- 
meat  affirmed. 


PAUT^  T.  KUXZ. 

(Supreme  Court  of  Penasylvanla.    Nov.  14, 
1808.) 

Mabbisd  WoKsrf— Ebtoppil— Silbnos. 

A  married  woman  remained  silent  in  the 
presence  of  her  husband  when  he  made  a  gen- 
eral declaration  to  plaintiEF  that  he  owed  no- 
body. Plaintiff  was  not  then  proposing  to  be- 
come a  creditor,  but  did  sell  the  husband  goods 
on  credit  more  than  a  year  afterwards.  Held, 
that  the  wife  was  not  thereby  estopped  from 


subsequentlr  asserting,  as  against  plaintiff,  a 
claim  against  her  husband  which  existed  at 
the  time  the  declaration  was  made. 

Appeal  from  court  of  common' pleaa,  Pbil- 
adelpbla  county. 

Action  by  MIckle  C.  Paul,  tradlfig  as  Paul 
Bros.,  against  Anna  Kunz.  From  a  Judg- 
ment for  plaintiff,  def»idant  ai^teals.  Re- 
versed. 

Charles  Knlttel  and  Alex.  Simpson,  Jr.,  for 
appellant  C.  Wilfred  Oonard  and  Qeatge  E. 
Johnson,  for  appellee. 

GRKBN,  J.  There  It  but  one  specification 
of  error  In  this  case,  and  It  raises  the  ques- 
tion as  to  whether  a  married  woman  Is  es- 
topped by  her  silence  when,  in  her  presence, 
her  husband  makes  a  general  declaration  that 
he  owed  nobody,  she  claiming  that  at  that 
time  he  was  Indebted  to  her.   It  must  be 
borne  In  mind  that  the  declaration  was  not 
made  to  one  from  whom  the  hnaband  w-^is 
about  to  buy  goods;  and  it  was  the  fact,  as 
appears  from  the  counter  statement  tfaa: 
the  debt  of  the  plaintiff  was  not  contracted 
until  <more  than  a  year  after  the  declaration. 
In  such  circumstances  much  doubt  would 
arise  as  to  the  application  of  the  doctrine  of 
estoppel,  even  as  to  persons  anl  Juris.  But. 
passing  that  by,  we  think  the  learned  trial 
Judge,  unwittingly  of  course,  omitted  to  con- 
sider the  effect  of  the  relation  of  husband 
and  wife  between  the  parties.  In  what  he  said 
to  the  Jury  on  the  question  of  estoppel.  Tht* 
testimony  has  not  been  printed,  and  Is  not 
before  us;  but  the  legal  accuracy  of  what 
was  said  by  the  court  can  be  determined  frtuu 
the  facts  assumed  In  the  comments  of  tii>* 
court    Substantially  the  learned  Judge  said 
to  the  jury  that  if  the  wife  stood  by  and 
heard  her  husband  declare  to  the  person  he 
was  addressing  that  be  owed  nobody,  and 
made  no  assertion  of  her  own  claim  of  In- 
debtedness against  her  husband,  she  would 
be  estopped  from  alleging  such  indebtedness 
against  one  who  had  Iwught  goods  from  the 
husband  on  the  faith  of  ttiat  declaration.  Id 
this,  we  think,  there  was  error.    The  wife, 
being  legally  subject  to  the  husband  and  un- 
der his  control,  Is  not  the  same  free  agcui 
as  would  be  an  independent  third  person,  anil 
therefore  would  not  be  subject  to  an  Inferenov 
from  her  mere  silence,  such  as  would  affect  a 
tbIM  person.    It  can  hardly  be  conslderoil 
that  she  would  be  subject  to  a  legal  duty  to 
contradict  her  husband,  and  practically  de- 
clare him  a  falsifier  when  making  such  an 
assertion,  her  own  claim  of  Indebtedness  not 
being  called  In  question.  She  is  bound  to  ren- 
der him  obedience  and  respect  and  to  avoid 
strife  and  contention.  The  character  and  le- 
gal consequence  of  their  relation  Is  thus  ex- 
pressed In  Lahr's  Appeal,  90  Pa.  St  .ViT: 
"Their  imlty,  hts  headship,  his  power  and  la- 
fiuence  over  her,  are  facts  as  distinctly  recog- 
nized In  the  statutes  as  In  the  common  lavr. 
Therefore  he  cannot  convey  or  incumber  her 
property,  save  as  authorU^  by  statute,  anil 
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very  rarely,  If  at  all,  will  her  silence  or  acts 
In  the  presence  of  her  husband  operate  as  an 
estopp^."  While  she  may  be  bound  by  her 
positive  acts,  or  actnal  declarations,  by  way 
of  estoi^I,  her  mere  silence  when  In  the 
presence  of  her  bosband  and  bis  atFaIrs  are 
being  discussed  does  not  necessarily  have  that 
effect  It  was  said  Id  Davison's  Appeal,  95 
Pa.  St  304t  and  repeated  in  Stivers  v.  Tucker, 
126  Pa.  St  74,  17  AtL  S41.  that  a  married 
woman  "cannot  be  estopped  by  acts  and  dec- 
larations which  in  the  case  of  a  feme  sole 
would  operate  as  an  estoppeL" 

It  la  also  to  be  considered  that  In  the  con- 
versation bt  question,  which  took  place  be- 
tween her  hnsband  and  a  person  who  repre- 
sented a  firm  which,  more  than  a  year  later, 
became  a  creditor  of  Qie  husband,  the  dec- 
laration of  the  husband  was  of  a  mere  gen- 
eral character,  and  not  specific  as  to  her  or 
her  rights.  It  is  thus  stated  In  the  charge 
of  the  court:  "It  is  alleged,  however,  that  at 
the  time  of  the  change  of  the  business,  some 
representatives  of  the  creditors  went  there, 
and  made  inquiry  in  regard  to  the  reasons 
for  the  change;  and  that  then,  In  her  pres- 
ence, Peter  Kuaz  said  that  the  old  business 
bad  been  Uls,  and  that  he  owed  nobody,  and 
tbat  from  that  time  the  business  was  going 
on  In  his  own  nam&"  The  learned  judge 
tben  charged  that  If,  In  those  circumstances, 
she  stood  by  and  heard  what  was  said,  and 
she  allowed  the  statement  to  remain  unchal- 
lenged, and  the  credit  was  given  for  whatever 
was  due  subseqnently  upon  the  basis  of  such 
statement,  then  she  mnst  be  regarded  as  a 
party  to  the  tnmA,  and  estopped  from  setting 
up  her  claim.  Wfafle  it  may  be  conceded  that 
If  her  own  claim  of  Indebt^ness  against  her 
husband  had  been  directly  In  question,  and 
she  had  denied  any  such  indebtedness,  she 
would  have  been  bound  by  her  denial,  yet 
here  nothing  of  that  kind  occurred.  Indebt- 
edness to  her  was  not  even  a  subject  of  con- 
versation between  the  other  parties.  Her 
claim  was  not  challenged  In  any  manner. .  A 
general  declaration  of  the  husband  of  no  In- 
debtedness did  not  impose  a  duty  upon  the 
wife  to  disclose  her  claim  to  a  stranger,  espe- 
cially as  he  was  not  at  that  time  proposing 
to  become  a  creditor,  or  making  Inquiry  with 
reference  to  an  immediate  sale  of  goods.  It  is 
perfectly  well-settled  law  that  sUence  Is  equiv- 
alent to  acquiescence  only  when  there  Is  a 
duty  to  apeak.  Danner'a  Appeal,  148  Pa.  St 
159,  23  Atl.  1057;  Huston's  Estate,  167  Pa. 
St.  217.  81  Ati.  553.  It  baa  been  many  times 
ruled  by  this  court  Hiat  a  married  woman 
cannot  be  devested  of  her  real  estate  by 
means  of  estoppel,  no  matter  what  the  dr^ 
cumstances  were.  OUdden  v.  Stmpler,  tS2  Pr. 
St  400;  QubiD's  Appeal,  86  Pa.  St.  447; 
Buchanan  v.  Haazard,  95  Pa.  St  240;  Innis 
V.  Templetou,  Id.  2ffi2;  Davison's  Appeal,  Id. 
394;  Stivers  v.  Tucker,  126  Pa.  St  74,  17  Atl. 
541.  It  la  difficult  to  see  why  she  should  be 
deprived  of  her  personal  estate  by  estoppel 
hj  mere  silence,  when  she  was  not  subject 


to  a  legal  duty  to  speak,  and  her  right  to  that 
personal  estate  was  not  called  in  question. 
We  feel  obliged  to  sustain  the  assignment  of 
error  in  this  case.  Judgment  reversed,  and 
new  venire  awarded. 


MOTT  V.  CONSUMERS'  WATER  00.,  OF 

MONTROSE. 
(Supreme  Court  of  Pennsylvania.    Nov.  14, 
1SQ8.) 

WaTEHS— LaKHB— EA8BMBKT8— RlPARI*JI  OWKBRB. 

1.  A  sale  of  a  lake  waa  made  by  a  convey- 
aoce  charging  the  grraDtee  with  the  duty  of 
malDtaitiiQg  a  dam  which  had  been  constructed 
for  some  80  years,  and  a  roadway  over  It 
which  had  been  used  for  many  years  by  the 
grantor  as  a  wa^  to  his  buildings.  Hdd, 
that  a  lower  riparian  owner  oa  an  outlet  of 
the  lake  could  not  recover  against  th^  grantee 
for  stopping  the  Sow  of  water  to  repair  the 
road  and  the  dam,  nnlees  the  flow  was  Inter- 
rnpted  for  an  unreasonable  length  of  time. 

2.  The  right  of  a  grantee  of  a  lake  to  shnt 
off  the  flow  of  water  from  a  lower  riparian 
owner  on  an  ontlet  of  the  lake,  to  "repair"  a 
dam  and  roadway  for  the  use  of  the  grantor, 
as  required  by  the  deed,  does  not  include  the 
right  to  make  material  changes  In  the  dam 
for  the  sole  purpose  of  giving  the  grantee  en- 
tire control  of  the  water  by  Increasing  the 
storage  capacity  of  the  lake. 

Appeal  from  court  of  common  pleas,  Sus- 
quehanna county. 

Action  by  J.  W.  Mott  against  the  Consum- 
ers' Water  Company  of  Montrose.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

A  H.  HcCollum  and  A.  B.  Smith,  Jr.,  for 
appellant  William  M.  Post  and  X  Bf.  Kelly, 
for  apKiellee. 

TEXAj,  I.  The  action  In  this  case  was  to 
recover  damages  for  the  unlawful  diversion 
by  defendant  of  the  water  of  a  stream  which 
furnished  power  for  the  plaintiff's  factory. 
The  stream  in  question  is  the  ontlet  of  a  small 
lake,  which  the  defendant  purchased  In  or- 
der to  secure  a  supply  of  water  to  furnlsli 
the  borough  of  Montrose.  Some  80  years  ago, 
a  dam  was  constructed  across  the  stream  at 
a  point  near  the  lake,  to  secure  a  supply  (tf 
water  for  the  use  of  a  gristmill.  The  plain- 
tiff's factory,  which  has  been  in  operation  70 
years,  is  half  a  mile  further  down  tiie  stream. 
The  conveyance  to  the  defendant  Included 
the  dam  and  a  roadway  which  had  been 
maintained  over  it  for  many  years,  first  as  a 
public  road,  and  afterwards  as  a  way  to  the 
grantor's  buildings;  and  It  accepted  the  con- 
veyance cliarged  with  Uie  duty  of  main- 
taining the  dam  and  the  way  over  It  It 
seems  to  have  been  conceded  at  the  trial 
that  the  defendant  had  no  right  to  divert  the 
water  of  the  lake  for  the  purpose  of  sale,  to 
the  Injury  of  the  plaintiff;  and  It  claimed 
not  to  have  done  so,  and  that  the  detention 
of  water  had  been  for  a  reasonaUe  time  only 
in  order  that  repairs  might  be  made  to  tiie 
dam  and  the  roadway.  These  were  lAe  Is- 
anea  of  fact  raised,  and  the  contentiona  of 
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the  parties  were  very  fairly  and  dearly  pre- 
sented In  the  cbarge,  to  wlilcb  no  exception 
was  taken.  All  of  tbe  asalgnmentR  of  emw 
except  tbe  last  are  to  ttie  answers  to  points. 
Some  of  these  answers  are  not  hi  the  ab- 
stract strictly  accurate,  but,  when  they  are 
considered  with  reference  to  the  testimony, 
no  OTor  appears  which  calls  for  a  reversal 
of  the  Jodgment 

Tbe  first  assignment  r«lates  to  the  right  to 
recoTer  nominal  damages  for  the  diversion 
of  witer  ftnm  th^  stream  In  the  absence  of 
^root  of  actual  loss  to  the ,  plaintiff  reanit- 
'Ag  therefrom,  and  tbe  sixth  as^gnment 
lalsea  the  same  qnestlon.  The  fnll  answer 
to  the  point  presented  Is  not  given  In  the  sixth 
assignment  Tbe  point  was  considered  at 
the  trW  as  tonchli^c  the  qnestlon  of  nominal 
damages  only,  and,  nnder  tbe  testimony,  ft 
conld  bare  had  no  other  application  to  tbe 
casfc  As  tbe  verdict  Is  based  upon  the  find- 
ing that  actual  damage  bad  been  snstalned, 
it  is  unnecenary  to  cmslder  these  assign- 
ments. 

The  third  aaslgnment  shonld  be  sustained 
If  the  flow  of  water  was  stopped  for  Uie  par- 
pose  of  repairing  the  roadway  and  dam. 
This  the  defendant  bad  the  right,  and  was 
under  the  duty  to  Its  grantor,  to  do;  and  a 
lower  riparian  owner  could  not  recover 
against  It  unless  the  flow  waa  Intorupted 
for  an  unreasonaUe  length  of  time.  But  the 
whole  testimony  shows  that  the  water  was 
shut  off  In  order  that  material  changes  might 
be  made  In  the  dam,  whereby  the  watn*  in 
the  lake  conld  be  raised,  and  at  times  en- 
tirely shut  off.  The  evident  purpose  was 
not  to  repair  tbe  roadway  and  dam  tar  the 
use  of  the  defendant's  grantor,  but  to  Increase 
the  storage  capacity  of  tbe  lake,  and  to  give 
tbe  defendant  entire  contnd  of  the  water  It 
contained.  The  third  and  fourth  assignments 
are  without  merit. 

As  tbste  was  evidence  that  tbe  water  was 
held  back  for  a  considerable  time  before  tbe 
gate  was  put  In,  the  date  when  It  was  put 
in  was  not  tbe  sterling  point  In  computing 
tbe  plaintiff's  loss.  The  testimony  of  tbe 
plaintiff  and  bis  daughter  as  to  conversations 
bad  by  bim  with  officers  of  the  water  com- 
pany was  admitted  for  tbe  purpose  of  show- 
ing that  he  bad  not  acquiesced  In  tbe  Inva- 
sion of  bis  rights.  It  was  admitted  under  a 
distinct  offer  to  that  effect,  and  the  learned 
Judge,  In  his  cbarge,  restricted  It  to  this  pur- 
pose, and  cautioned  the  jury  not  to  consider 
It  In  determining  the  amount  of  the  verdict, 
If  they  found  that  the  plaintiff  was  entitled 
to  recover.   The  Judgment  is  affirmed. 


BBCKBR  V.  LEBANON  A  H.  RT.  CO. 
(Svpreme  Oourt  of  PennsylTanlB.    Nov.  14, 
1898.) 

■jmrSKT  DOKAIK— ISJCSCTIOW— RllLWAIS— 

EqotTT— Statutks. 
1.  A  railroad  compaor  constructed  Its  track 
In  front  of  coaiidainant*s  land  without  legal  aa- 


tbority,  tbooffh  not  In  intentiooal  vlolAtion  of 
law.  Complainant's  bill  for  an  injanctioo  wa« 
filed  and  served  before  tbe  workmen  of  the 
oompsuy  arrived  on  his  land,  bnt  no  applira- 
tk«  was  made  for  a  preliminarr  injonctioo. 
The  case  was  not  brought  to  hearing  antil 
Rome  two  years  later, — lone  after  the  road  was 
ta  operation.  The  enjoinrng  tlie  operation  of 
the  road  would  Inflict  great  inconvenience  on 
the  public,  and  a  aeriooa  loss  on  the  company, 
while  the  Injury  to  complainant  mlzht  readily 
be  comiwnsated  In  damages.  H^,  that  eqnity 
would  refuse  an  injonction,  on  the  ground  that 
the  benefit  to  complainant  would  be  entirely 
disproportiouate  to  tbe  injury  to  respondent. 

2.  Act  June  19.  1871  (P.  L.  1351}.  providing 
that,  where  corporations  are  acting  ootside 
their  fraochiaes.  the  court  "shall,"  by  Injonc- 
tion, at  the  suit  of  private  parties  or  other  cor- 
porations, restrain  such  injurious  acts,  is  cot 
mandatory,  but  is  subject  to  tbe  mte  that  a 
proper  ease  for  an  injunction  must  be  first 
made. 

Appeal  from  oourt  of  oomnmn  pleas,  Leb- 
anon county. 

Bin  In  equity  by  John  Adam  Becker  against 
flie  Lebanon  &  Myerstown  Railway  Compa- 
ny, to  enjoin  defendant  from  constructing  and 
operating  Its  railroad  In  front  of  complain- 
ant's land.  From  a  decree  for  defendant 
complainant  appeals.  Affirmed. 

Sassier  Boyer,  for  appellant  B.  P.  IJght 
and  0.  H.  KlUinger,  for  aroellee. 

MITCHELL,  J.  The  learned  Judge  below 
found  that  tbe  defendant  railway  company 
had  constructed  iU  track  on  tbe  turnpike  in 
front  of  piainUfTa  land  without  legal  anthorl- 
ty,  though  not  in  Intentional  violation  of  law. 
This  Is  now  conceded  by  defendant  Itself,  and 
Is  the  basis  of  platntlfTs  bin.  Appellant 
plants  himself  firmly  on  his  legal  right,  and. 
If  he  were  in  a  court  of  law,  his  position 
would  be  incontestable.  But  be  has  come 
Into  a  court  of  equity,  asking  Ite  aid  by  in- 
Jimction,  which  1b  of  grace,  and  not  of  right 
The  court  below  refused  relief  In  this  form, 
upon  the  well-settled  equitable  principle  that 
an  injunction  will  not  be  awarded  where  tbe 
benefit  to  the  complainant  Is  entirely  dispro- 
portionate to  the  Injury  to  the  reepondent 
This  Is  tbe  ground  of  the  decision,  and  raises 
tbe  only  question  we  have  to  consider.  By 
the  findings  It  appears  that  the  work  of  loca- 
tion and  construction  of  tbe  railway  was  com- 
menced In  the  siuumer  of  1893,  but  plalntifTs 
bill  was  filed  and  served  before  the  company's 
workmen  had  arrived  at  the  plaintiff's  land. 
No  application,  however,  was  made  for  a  pre- 
limioary  injunction;  and  the  road  was  in  full 
operation  In  October,  1803,  when  defendant's 
answer  was  filed.  Any  Injunction  thereafter 
applied  for  and  granted  would  necessarily  be 
mandatory  and  destructive  In  character;  but 
nevertheless,  with  the  case  thus  practically 
at  issue,  no  further  step  was  taken  by  plain- 
tiff to  bring  it  to  a  bearing  until  March,  18i>6. 
—nearly  two  years  and  a  half  later.  It  was 
held  by  tbe  supo-ior  court  in  Becker  v.  Rail- 
way Co.,  4  Pa.  Super.  Ct.  372.  that  tbe  bill 
could  not  properly  be  dismissed,  for  want  of 
prosecution,  after  a  motioii  for  bearing  bad 
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been  actually  made,  even  though  late;  and 
the  learned  Judge  below  conformed  to  this 
ruling.  But  the  delay  Is  not  without  strong 
bearing  on  plaintiff's  right  to  ttie  aid  of  equi- 
ty. "Vlgllantlbus  Jura  subvenlunt"  Is  a  max- 
im especially  applicable  to  the  remedy  by  In- 
junction. On  the  change  of  conditions  wblch 
took  place  during  tbis  period  of  delay  the 
court  below  found  especially  as  follows: 
"The  community  through  which  the  railway 
passes  is  thickly  settled,  the  travel  Is  con- 
siderable, *  •  *  and  the  coorenlence  of 
the  puWlc  Is  largely  promoted  by  the  exist- 
ence of  tills  means  of  travel.  The  service  has 
been  continuously  maintained  since  the  road 
was  bnllt,  and  a  large  section  of  the  com- 
munity has  grown  accustomed  to  Its  conven- 
ience and  comfort.  It  has  become  an  Impor- 
tant means  of  transportation  for  the  public 
along  Its  line,  and  for  the  towns  which  It  con- 
nects. The  interruption  of  Its  traffic  would 
Inflict  great  Inconvenience  upon  the  public, 
and  a  serious  loss  upon  the  company."  He 
further  found  that,  while  the  element  of  In- 
Jnry  to  the  plaintiff  was  present,  yet  the  evi- 
dence showed  clearly  that  It  was  "not  con- 
siderable in  amount,  and  may  readily  be  com- 
pensated in  damages."  It  would  be  difficult 
to  find  a  clearer  case  for  the  application  of 
the  equitable  rule.  The  precedents  In  our 
own  atate  amply  sustain  the  conclusion  reach- 
ed by  the  learned  Judge  below.  It  Is  suffi- 
cient to  refer  to  the  late  cases  on  this  very 
subject  of  street  railways:  Hellman  v.  Rail- 
way Co.,  175  Pa.  St  188,  34  AO.  ft47i  Hell- 
man  V.  Railway  Co.,  180  Pa.  St.  627,  37  Atl. 
119.  The  appellant  relies  upon  Pennsylva- 
nia H.  Co.  V.  Montgomery  Co.  Pass.  By.  Co., 
167  Pa.  St  62,  31  Ati.  468,  and  the  groups  of 
cases  In  the  same  volume  which  followed  it 
But  they  were  decided  on  the  legal  rights  of 
the  parties,  asserted  and  enforced  without 
undue  delay.  None  of  them  raised  the  ques- 
tion of  the  chancellor's  discretion.  In  the 
present  case  the  appellant's  legal  rights  are 
conceded,  and  the  decision  turns  on  the  Just 
applicability  of  the  equitable  remedy  sougbt 
As  said  by  our  Brother  Williams  In  Hellman 
V.  Railway  Co.,  180  Pa.  St.  627,  37  Aa  110, 
already  cited,  the  chancellor  "does  that  which 
in  good  conscience  he  onght  to  do.  The  ques- 
tion In  each  case  must  depend  upon  the  cir- 
cumstances out  of  which  It  grows,  and  re- 
quires the  exercise  of  Judgment  In  determin- 
ing the  equities  involved."  In  view  of  the 
learned  Judge's  findings  In  the  present  case  on 
the  loss  to  the  defendant  the  loconvcDience 
to  the  public,  the  smallness  of  the  injury  to 
tbe  complainant,  and  Its  easy  compensability 
in  money,  he  could  scarcely  have  reached 
any  other  conclusion  than  that  complainant 
however  clear  his  rlgh^  should  be  left  to  his 
remedy  In  damages. 

The  appellant  further  argues  that  under  the 
act  of  June  19,  1871  (P.  L.  1361),  an  bijunc- 
tlon  is  no  longer  of  grace,  but  of  r^bt  when 
a  coTporfttloD  Is  acting  in  excess  of  its  fran- 
chise, to  tlte  iDjnry  of  a  complainant  The 


language  of  the  act  Is:  "It  shall  be  the  duty 
of  the  court  *  •  •  to  examine.  Inquire 
and  ascertain  whether  such  corporation  does 
In  fact  possess  the  right  or  franchise  to  do 
the  act  from  which  such  alleged  Injury  to  pri- 
vate rights,  or  to  the  rights  and  franchises  of 
other  corporations,  results;  and  If  such  rights 
or  franchises  have  not  been  conferred  upon 
such  corporations  such  courts,  If  exercising 
equitable  power,  shall  by  injunction,  at  suit 
of  tbe  private  parties  or  other  corporations, 
restrain  such  Injurious  acts."  But  this  act  if 
It  does  anything  more  than  declare  the  previ- 
ous law,  was  Intended  to  reinforce  and  make 
clearer  the  power  of  the  courts  to  inquire  Into 
the  rights  and  franchises  of  corporations  in 
suits  by  private  Individuals,  and  perhaps  in 
some  degree  to  extend  the  class  of  cases  In 
which  such  Inquiry  is  open  to  suitors  without 
the  Intervention  of  the  commonwealth.  It 
was  not  Intended  to  do  away  with  or  change 
the  general  principles  on  wblch  equitable  re- 
lief is  administered.  Notwithstanding,  there- 
fore, the  use  of  the  imperative,  "shall,"  the 
Injunction  Is  not  to  be  granted,  nnless  a  prop- 
er case  for  Injunction  be  made  out  In  accord- 
ance with  the  principles  and  practice  of  equi- 
ty. The  word  "shall,"  when  used  by  the  leg- 
islature to  a  court  Is  usnally  a  grant  of  au- 
thority, and  means  "may";  and,  even  If  it  be 
intended  to  be  mandatory.  It  must  be  subject 
to  the  necessary  limitation  that  a  proper  case 
has  been  made  out  for  tbe  exercise  of  the 
power.  Decree  affirmed.  Costa  of  this  appeal 
to  be  paid  by  appellant. 


HUMMBL  V.  LILLY. 

(Supreme  Court  of  Pennsylvania.    Nov.  14, 
1898.) 

Scire  Pacias— Twhntt  Teakb— FRBscMpnos  or 
Patment— Pleadixgs. 

1.  A  statement,  accompanying  a  sdre  facias 
to  revive  a  judgment  showing  on  Its  face  that 
it  is  more  than  20  years  old,  averring  merely 
that  no  part  of  the  debt  has  ever  been  paid, 
does  not  rebut  the  presnmptlon  of  payment  of 
the  jadgment 

2.  A  scire  facias  to  revive  a  more  than  20 
year  old  judgment  was  accompanied  by  a  state- 
ment merely  alleging  that  no  pnrt  of  the  delit 
had  been  paid.  The  answer  set  forth  the  pre- 
sumption of  payment  from  lapse  of  time,  and 
added  that  defendant  bad  not  made  a  new 
promise,  "nor  raid  any  money  on  accoimt  of  said 
jadpment"  flefd,  that  the  allegation  in  the 
answer  does  not  rebut  the  presumption  of  pay- 
ment, so  as  to  authorize  the  court  to  direct  a 
judgment  for  plaintiff,  since  the  allegation  was 
intended  simply  to  rebut  any  inference  of  a 
recognition  of  the  debt  within  the  20  years. 

Appeal  from  court  of  conunon  pleas.  Nor^- 
ampton  connty. 

Scire  facias  by  John  R.  Hnmmel,  adminis- 
trator of  the  estate  of  Joseph  Hummel, 
against  William  G.  Lilly.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reverse*!. 

W.  C.  Loos,  for  appellant  George  W.  Gels- 
er,  for  appellee. 
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QBEBN.  J.  Tbe  plaintiff  on  June  24. 18D7, 
Issued  a  ndre  fttcUu  to  reTlTo  and  contlnne 
tbe  lien  of  a  Judgment  entered  June  1,  1876. 
More  tban  20  years  harlng  elapsed  tram  tbe 
entry  of  the  judgment,  the  debt  was  paid,  by 
presumption  of  law,  at  the  time  the  sd.  (a. 
was  Issued.  In  the  plalntlfTs  statement  no 
fact  or  circumstance  was  averred  as  explan- 
atory of  the  long  delay  in  demanding  pay- 
ment; and  no  new  undertaking;  and'  no  other 
act  or  dedaratlon  of  the  defendant  was  al- 
leged, of  such  a  character  that  it  would 
amount  to  a  recognition  of  tbe  debt,  sutdi 
aa  a  payment  of  either  Interest  or  principal 
on  account  of  the  debt  It  Is  true  that  tbe 
statement  averred  that  no  part  of  the  Inter- 
est or  principal  of  the  debt  had  ever  been 
paid,  but  that  averment  would  not  suffice  to 
create  an  obligation  on  the  part  of  the  de- 
fendant to  pay  tbe  debt  after  20  yeara  had 
lapsed.  Otherwise  thwe  would  be  no  use  of 
«  presumption  of  payment  resulting  from 
lapse  of  time.  Yet  we  have  held  many  times 
«ver  that  after  20  years  a  legal  pmomptlon 
■of  payment  aris»,  which  it  la  the  duty  of  the 
plaintiff  to  rebut  by  afflrmatlve  proof.  In 
Peters*  Appeal.  100  Pa.  St  340.  we  said:  "Aft- 
er a  lapse  of  twenty  years,  mortgages,  Judg- 
ments, and  all  evidences  of  debt  are  presum- 
ed to  be  paid  (Foulk  T.  Brown,  2  Watta,  209), 
and  a  recognizance  in  the  orphans'  court 
(Beale'8  Bx'rs  v.  Kirk's  Adm'r,  84  Fa.  St  415); 
snd  in  less  than  twenty  years,  with  circum- 
stances, payment  may  be  presumed  (Hughes 
V.  Hughes,  54  Pa.  8t  240;  Briggs'  Appeal,  98 
Fa.  St.  485).  After  twenty  yean  the  law 
presumes  that  every  debt  Is  paid,  no  matter 
how  aolemn  the  Instrument  may  be  by  which 
such  debt  is  evidenced.  And  such  presump- 
tion stands  until  rebutted.**  In  Hess  v. 
Frankenfleld,  ICS  Pa.  St  440.  the  proceeding 
was,  as  in  this  ease,  a  scire  facias  on  a  Judg- 
ment to  revive  and  continue  the  lien.  Tbe 
Judgment  had  remained  unpaid  for  19  years 
when  the  set  fa.  was  Issued.  We  held  that  a 
period  of  19  years,  accompanied  with  proof 
of  circumstances  tending  to  show  payment 
was  sufficient  to  raise  tbe  presumption  of 
payment  and  that  the  question  of  payment 
was  for  the  Jury.  We  said:  "The  question 
of  payment  is  a  qaestlon  of  fact,  and  there- 
fore Its  proper  determination  Is  within  the 
province  of  tbe  Jury.  In  a  given  case,  If  there 
are  no  clrcumstaDces  tending  to  aid  tbe  pre- 
sumption of  payment,  and  tbe  presumption 
does  not  arise,  for  want  of  the  necessary  time. 
It  would  be  the  duty  of  the  court  to  bo  in- 
struct the  Jury,  and  withdraw  It  from  their 
consideration.  But  In  this  case.  It  seems  to 
us,  there  were  clrcimiHtances,  some  of  them 
of  a  highly  persupslve  character,  which  tend- 
ed to  support  the  presumiition;  and  there- 
fore It  became  the  duty  of  the  court  to  sub- 
mit the  whole  of  them,  including  the  lapse 
of  time,  to  the  determination  of  the  Jury." 
In  Dinmond  v.  Tobias,  12  Fa.  St  312,  we  said: 
"The  rule  Is  well  established  that  where  the 


peitod  Is  short  of  twenty  years,  the  presamp- 
tlon  of  payment  must  be  aided  by  otber  cii^ 
eumstances  beddes  the  mere  lapse  of  time. 
But  exactly  what  these  drcumBtaueea  may 
be,  never  has  been,  and  never  will  be,  defin- 
ed by  the  law.  There  must  be  some  <drcom- 
stances,  and.  where  there  are  any,  It  Is  Mfe  to 
leave  them  to  tbe  Jury." 

In  the  case  at  bar  the  learned  court  below 
held  that  because  the  defendant  had  said  In 
his  answer  that  "he  has  not  made  a  new 
promise  nor  paid  anything  on  account  of  said 
Judgment"  the  presumption  of  payment  was 
rebutted,  and  the  plaintiff  was  entitled  to 
Judgment  for  the  whole  amount  of  his  cdalm. 
It  is  manifest  that  the  statement  of  the  de- 
fendant was  made  to  meet  the  dalm  tiu.t  was 
set  up  against  him.   It  was,  on  the  face  of 
the  statement  a  daim  more  than  20  years 
oAA,  and  the  defense  of  presumption  of  pay- 
ment from  lapse  of  time  was  alleged  In  the 
immediately  preceding  sentence;  and  then, 
to  rebut  any  Inference  ot  a  recognition  of  the 
debt  and  a  liability  ranltlng  therefrom,  the 
defendant  added  an  averment  that  ''be  baa 
not  made  a  new  promise  nor  paid  any  money 
on  account  of  said  Judgment"    This  was 
plainly  for  the  purpose  of  setting  up  &  defense 
adapted  to  the  peculiar  character  of  the  claim. 
Tbe  legal  presumption  of  payment  waa  aver- 
red, and  then  the  allegation  that  he  had  nei- 
ther made  a  new  promise,  nor  paid  any- 
thing on  account  of  tbe  debt  If  he  had  made 
no  new  pramlse,  and  had  made  no  payment 
on  account  of  the  debt  those  were  tects 
which  relieved  him  from  any  Imputation  of 
having  recognised  or  acknowledged  the  debt; 
and,  if  that  state  of  facts  appeared  on  the 
trial,  there  could  be  no  recovery.   But  there 
are  very  many  methods  of  payment  other 
than  by  the  direct  one  of  paying  money  to 
the  creditor.    Independrat  transactlima,  re- 
lease, any  of  the  numerous  methods  of  ac- 
cord and  satisfaction,  set-off,  voluntary  sur- 
render of  the  liability,  gift  fraud,  duress,  and 
many  other  matters,  may  constitute  a  dis- 
cbarge of  the  obligation;  and,  of  courae,  all 
or  any  of  these  would  be  available  by  way 
of  defense,  and  would  not  be  prednded,  even 
if  no  money  had  been  paid  on  account  But 
the  legal  presnmptlon  arising  from  lapse  of 
time  Is  atone  sufficient  to  defeat  a  recovery, 
if  no  promise  to  pay.  or  no  payment  on  ac- 
count, had  been  made,  within  20  years.  And. 
where  this  much  is  developed  In  the  affida- 
vit of  defense,  It  la  enough  to  carry  the  case 
to  the  Jury.  It  does  not  by  any  means  follow 
that  if  there  has  been  no  payment  on  ac- 
count made  within  that  time,  tbe  plaintiff  Is 
for  that  reason  alone  entitled  to  a  final  Judg- 
ment In  his  favor  for  the  whole  amount  of 
bis  dalm.  The  extraordinary  laches  exhibit- 
ed by  a  delay  of  20  years,  during  which  no 
demand  has  been  made  for  either  any  of  the 
principal  or  any  of  the  Interest  of  a  money 
obligation,  csn  only  be  accounted  for,  where 
there  Is  no  explanation  al  the  delay,  on  the 
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theory  that  the  obligee  has  recelred  satlBfae- 
tion  for  his  debt  tn  some  way,  or  that  there 
is  some  good  legal  or  equitable  reason  why 
he  should  not  recover.  It  would  not  be  right 
to  extilnde  the  defendant  from  all  opportunity 
to  set  up  any  of  the  numerous  defenses  which 
may  be  made  against  the  plaintiff's  claim, 
when  they  are  not  rebutted  by  anything  con- 
tained fn  his  affidavit  of  defense.  We  are 
therefore  of  opinion  that  It  was  error  to  en- 
ter an  absolute  Judgment  for  the  whole 
amount  of  this  very  stale  and  qu^tlonable 
claim  simply  because  the  defendant  says  he 
never  paid  anything  on  account  of  IL  Such 
an  assertion  in  an  affidavit  of  defense,  instead 
of  being  consistent  with  the  Idea  that  he  owes 
the  whole  of  the  debt,  is  only  consistent  witb 
the  Idea  that  he  does  not  owe  any  of  It  In 
Reed  v.  Reed,  46  Pa.  St.  239.  Strong,  J.,  de- 
livering the  opinion,  said;  "Within  twenty 
years  the  law  presumes  the  debt  has  remain- 
ed unpaid,  and  throws  the  burden  of  proving 
payment  upon  the  debtor.  After  twenty 
jeara  the  creditor  Is  bound  to  show  by  some- 
thing more  than  his  bond  that  the  debt  has 
not  been  paid;  and  this  he  may  do,  because 
the  presumption  raises  only  a  prima  facie 
case  against  him."  We  are  of  opinion  that 
the  statement  made  In  the  affidavit  of  de- 
fense is  to  be  regarded  as  thp  negation  of 
any  obligation  arising  from  a  payment  on  ac- 
count, and  not  as  a  declaration  that  the  whole 
-amount  of  the  bond  was  due  because  it  had 
not  been  paid;  and  therefore  the  case  should 
go  to  a  jury,  where  all  the  facts  can  be  heard, 
and  the  cause  Intelligently  decided  on  Its  mer- 
its. Judgment  reversed  and  procedendo 
Awarded. 


<X>WBX  et  al.  v.  PENNSYLVANIA  FLATB- 
GLASS  CO. 

Appeal  of  KANN. 

<Siipreme  Court  of  Pennsylvania.    Nov.  14, 
1888.) 

SDOOBSSIVB  APPULS — CO»CI.USIVBHE9S  OV  FORMBB 

DeoisiON — Rbaroi'mekt  on  Sobsb- 
quBMT  Appbau 

A  reargameat,  under  color  of  an  appeal, 
cannot  be  entertained,  where  all  the  questions 
raiHed  by  appellant  were  considered  and  deter- 
mined on  a  former  appeal  in  the  same  cause, 
in  which  he  was  represented  by  counsel 

Appeal  from  conrt  of  crazimon  pleas,  West- 
moreland county. 

Bin  by  George  Cowen  and  others  against  the 
FenDB^rtvanla  Plate-Glass  Company  for  the 
app(dntment  of  a  lecelver.  From  the  decree 
of  diatrlbntlon,  W.  L.  Kann,  a  creditor  of  the 
-defendant  company,  appeals.  AfSrmed  and 
dismissed. 

Williams,  Griffith  &  Sloan  and  S.  Schoyer, 
Jr.,  for  appellant.  Shiras  &  Dickey,  for  ap- 
(lellee  Exchange  Bank  of  Wheeling.  Gaither 
A:  Woods,  tor  appellees  Pennsylvania  B,  Go. 


and  Westmoreland  Coal  Co.  Ohaa.  A.  O'Brien 
and  J.  J.  Johnston,  tor  other  i^tpeUees. 

DBAN,  J.  Bvny  question  raised  by  this 
appeal  vas  omsldered  and  decided  In  the  case 
of  Cowan  v.  Glass  Co.,  184  Pa.  St  1,  38  Atl. 
1075,  In  which  this  appellant  was  represented 
by  counsel,  and  all  that  he  ni^es  now  was 
fully  heard  and  considered  both  in  the  court 
below  and  here.  His  claim  was  that  he  had 
advanced  to  the  defendant  company,  of  which 
he  was  secretary  and  treasurer,  the  sum  of 
¥42,500,  on  a  promise  of  the  directors  that  h» 
should  be  secured  or  preferred  by  a  Judgment 
lien.  One  Judgment  of  $10,000  had  actually 
been  confessed  before  the  date  of  the  receiver- 
ship, as  to  which  amount  he  was  preferred, 
and  Is  entitled  to  full  payment  As  to  the 
remaining  $32,500,  he  filed  a  bill  in  equity 
against  the  company;  averring  the  loan  of  the 
money  on  the  promise  of  the  directors  that 
be  should  be  preferred  as  a  lien  creditor,  and 
the  refusal  of  the  company  to  keep  its  prom- 
ise. He  prayed  for  a  decree  on  the  officers  to 
compel  performance  of  their  contract  The 
company  filed  an  answer  to  the  bill,  admitting 
all  the  material  facts  averred.  In  the  mean- 
time, on  petition  of  tmsecnred  creditors,  the 
court  had  taken  possession  of  the  property, 
and  had  appointed  a  receiver.  On  Kann'a 
motion,  however,  the  court  below  directed  a 
cautionary  judgment  to  be  entered  tn  his  fa- 
vor, as  If  before  the  date  of  the  receivership, 
and  directed  that  $14,501.93  of  the  fund  be  Im- 
pounded to  await  a  final  decree  on  the  bill  In 
equity.    The  creditors  atUcked  the  $10,000 
Judgment  as  an  unlawful  preference  to  an  of- 
ficer of  the  corporation.  This  court,  however, 
sustained  that  lien.  The  general  creditors  al- 
so denied  the  authority  of  the  court  below  to 
direct  a  lien  nunc  pro  tunc  for  the  $32,500. 
In  this  we  concurred.  They  further  protested 
against  tying  up  the  large  amount  to  await 
decree  on  the  bill,  because  no  facts  were  In 
dispute;  the  company  having  answered,  ad- 
mitting the  facts.    We  agreed  with  them  In 
this  position.  Taking  every  fact  alleged  by 
Kann  to  be  true,  he  was  only  entitled  to 
share  pro  rata  with  the  other  unsecured  cred- 
itors In  the  fund.  The  case  was  sent  back 
for  distribution  on  that  basis.  The  auditor 
and  the  court  below  hare  made  distribution 
strictly  on  the  lines  of  that  decree.  We  now 
have  this  appeal  by  Kann,  raising  the  same 
questions  as  on  the  former  bearing,  with  this 
addition:    He  now  attacks,  as  unlawful,  cer- 
tain debts  or  claims  of  George  Cowen,  which 
were  presented  at  the  first  audit  and  were 
not  then,  nor  In  the  former  argument  before 
this. court,  objected  to.  It  Is  too  late  to  ques- 
tion these  claims  now,  after  having  been  ad- 
Judged  lawful  both  In  the  court  below  and 
here.  The  substance  of  this  appeal  is  In  fact 
a  reargument  of  the  former  one,  and  cannot 
be  entertained.  The  decree  of  the  court  be- 
low Is  affirmed,  and  the  appeal  Ja  disndaaed, 
at  costs  of  appellant 
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REPORTER. 


(Pa. 


CUSHMAN  et  «I.  T.  BBCTOR.  ETC.,  OF 
CHURCH  OF  GOOD  SHEPHERD 
OF  RADNOR  et  aL 
Supreme  Court  ot  Pennsylrania.    Not.  14, 
180S.) 

Cbl-uch  BciLDixas— DssTttCCTioH— Ixjuxctio:!. 

Act  1855  requires  that  all  charters,  such 
M  held  bj  the  church  In  controreray,  Bhail  con- 
tain a  clause  sobjatitlnc  kU  the  eharch  property 
to  the  oontrol  of  th*  lar  members  of  the  cor- 
poration or  church,  through  constituted  ofS- 
cers.  The  constituted  ofDcers  of  Protestant 
Ei^scopal  charefaea  are  the  restry.  A  church 
was  erected  merely  •  pl»M  of  worship,  by 
snbscriptloiis.  eoatemplatins  that  it  should  be 
a  memorial  to  two  deceased  bishops,  and  two 
memorial  windows  were  built  In  the  church  in 
pursuance  thereof.  BtU,  that  eouity  will  not 
enjoin  the  destrw^n  «C  the  church  by  the 
vestrymen,  where  It  is  shown  that  it  Is  their 
Intention  to  remore  the  windows,  and  place 
them  IB  a  new  church  to  be  birilt  at  another 
place. 

Appeal  from  court  of  commtm  pleas,  Dela- 
ware county. 

Action  by  Oharlee  W.  Ooshman  and  oth- 
ers against  the  Rector,  Cburchwardena,  and 
Veetrymen  of  the  Church  of  the  Good  Shep- 
herd of  Radnor,  Pa.,  and  others,  for  an  In- 
jnnctlOD.  From  a  decree  of  the  trial  court 
overruUng  the  flndlnga  of  the  referee  In  favor 
of  ptalntlfflB,  plaintiffs  appeal  Affirmed. 

WnUam  Drayton  and  B.  H-  HaU,  for  appel- 
lants. V.  GUpln  KoblnaoD  and  John  G.  Johu- 

Bon,  lor  appellccB. 

DEAN,  J.  This  case  was  here  before.  Sue 
HJ2  Pa.  St.  280,  29  Atl.  872.  In  that  case  a 
demurrer  to  the  bill  had  been  sustained  In 
the  court  below,  and  the  bill  dismissed.  We 
held,  speaking  by  our  Brother  WILLIAMS: 
"Wc  see  no  reason  disclosed  by  the  bill  for 
doubting  the  power  of  the  corporation  to 
change  the  place  at  which  Its  services  shall 
be  ronducted.  It  may  be  that,  upon  a  proi>er 
applicHtiou  to  the  courts,  leave  to  sell  the 
Radnor  property  might  be  given,  and  the 
tniat  Imposed  upon  tlie  fund,  If  any,  mlRht 
be  provided  for  elsewhere;  but  if,  as  the  de- 
murrer fldmitB,  subscriptions  were  secured  to- 
wards the  erection  of  the  house  at  Radnor  for 
the  purpose  of  building  at  that  place  a  memo- 
rial to  Bishops  Bowman  and  Kemper,  or  for 
any  other  distinct  purpose  apart  from  the 
mere  erection  of  a  place  of  worship,  and  If, 
with  the  money  so  obtiilncd,  the  memorial 
waa  built,  the  question  whether  the  corpora- 
tion may  raze  It  to  the  ground,  transport  the 
material  taken  from  It  to  some  other  place, 
and  use  it  in  the  erection  of  a  bnltdlng  for  a 
wholly  diflTerent  purpose,  Is  not  a  questlou  of 
church  polity  or  ecclesiastical  power.  U  is 
a  queKtion  of  fair  dealing  between  the  church 
authorities  and  those  who  furnished  them 
the  money  with  which  to  build,  of  which  a 
court  of  equity  has  Jurisdiction.**  Therefore 
the  decree  dismissing  the  bill  was  reversed, 
the  demurrer  overruled,  the  bill  reinstated, 
and  defendants  directed  to  answer  to  the 
averments  of  fact   Ou  the  record  being  re- 


mitted to  the  court  bdow,  dofendanta  filed 
answer,  denying  all  ttxe  material  arerments 
of  fact.  By  agreement,  the  issue  waa  sent 
to  Lewis  Lavrrence  Smith,  Esq.,  as  referee, 
whose  findings  of  fact  and  conclusions  of  law. 
in  the  main,  sustain  the  plaintiffs'  contention. 
On  exceptions  being  filed  and  beard  In  tbe 
court  below,  the  findings  of  the  referee  were 
overruled.  We  hare,  then,  the  ccmfilct  be- 
tween the  referee  and  tbe  court  to  settle  by 
OUT  decree. 

The  act  of  1S55  requires  that  all  charters, 
such  as  that  held  by  this  church,  shall  con- 
tain a  clause  subjecting  all  the  churdi  prop- 
erty to  the  control  of  the  lay  members  of  the 
corporation  or  church,  through  constituted  of- 
ficers, a  majority  of  whom  shall  be  citizens  of 
Pennsylvania.  The  vestry  of  Protestant  Epi»- 
copal  chnrchea  or  congregations  represent  tbe 
laity;  and  this  act  must  be  read  into  this 
charter.  It  follows  that  the  vestry  can  dis- 
pose  of  this  property,  under  ecclesiastical 
rules,  in  the  interests  of  the  church,  unless 
they  attempt  to  violate  a  condition  subject  to 
which  the  property  was  granted,  or  money  to 
purchase  and  build  It  was  contributed.  The 
court  below  finds  from  the  evidence  that  tho 
church  waa  erected  as  a  place  of  worship 
merely;  that,  while  the  two  largest  wlndo'wrs 
In  It  were  memorials  to  the  two  deceased 
bishops,  yet  that  It  Is  highly  probable  that 
these  windows  were  the  only  memorials  con- 
templated by  the  corporation  when  the  church 
was  erected,  and  the  contrlbntors  made  their 
subscriptions.  The  learned  judge  of  the  court 
below  further  finds  that  there  Is  no  intention 
on  the  part  of  the  corporation  to  destroy 
th(>su  windows,  but  that  It  Is  the  Intention  to 
remove  them,  and  place  them  In  the  new 
church.  We  cannot  discover  in  the  testimony 
any  evidence  of  unfair  dealing  by  the  majori- 
ty with  the  minority.  Undoubtedly,  quite  a 
number  of  persons  subscribed  and  paid  their 
money  towards  the  erectlMi  of  the  old  church 
because  it  was  represented  to  them  th&t  it 
T\ns  to  be  a  memorial  church  to  the  one  or 
other  or  both  of  the  deceased  bishops;  and. 
in  pursuance  of  this  promise,  the  two  memo- 
rial windows  were  placed  in  the  church.  Pal- 
pably, tbe  condition  was  then  fulfilled,  be- 
cause no  complaint  is  heard  that  It  had  been 
broken  in  all  the  years  following.  But  what 
is  the  reasonable  Interpretation  of  sucb  &  con- 
dition? Certainly  not  that  the  corporation 
will,  through  all  the  mutations  of  time,  per- 
petually maintain  the  church  at  that  particu- 
lar spot  with  those  particular  windows.  We 
must  assume  that  both  corporation  and  con- 
tributors made  tbe  condition  subject  to  tbe 
law  of  the  church  that  If  the  congregation  be- 
came depleted  in  numbers  and  substance,  by 
reason  of  death  and  removals,  or  shiftlDg  of 
population,  this  particular  church  might  be 
disposed  of,  and  all  the  associations  connect- 
ed with  It  should,  as  nearly  as  possible,  be 
transferred  to  a  successor,  wisely  located  In 
a  new  field.  That  It  was  to  forever  remain  in 
that  place,  even  tbougb  not  a  single  worship- 
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per  «Dt«ed  Its  doon,  is  an  unreaseiiable  lii- 
terpratattoo. 

After  a  careful  aamlnatloii  of  tte  tesdHKh 
ny,  the  ftudlngs  and  conclusions  of  tbe  referee 
and  the  court,  we  are  of  opbilcm  tiw  decree 
snstalnliv  the  exeepttons  was  fuOy  warrant- 
ed. There  certalnlj  Is  no  ertdenee  to  mataln 
the  enlarge  of  unfair  dealing  on  Ibe  part  of 
tbe  corpwaUon  with  those  who  paid  tbelr 
money  to  oopstnict  tbe  (M  bnUdfaig.  While 
this  is  our  ophilMi,  we  do  not  concur  in  the 
remarks  of  tht  learned  judge  on  the  subject 
of  memorials  to  perpetuate  the  names  of  ttwse 
deceased  members  of  the  congregation  whose 
liTes  and  wwks  hare  rendwed  them  objects 
of  affection  and  Tenerathm.  It  In  no  degree 
antagonises  the  primary  object  of  a  church 
to  hare  connected  with  ft.  In  whaterw  way 
suits  the  taste  or  wish  of  the  nmnbers,  the 
names  of  such  persons.  In  flKt  It  Is  the  con- 
Tlctlon  of  many  Ghrlstlaas  that  they  are  aids 
to  religious  sentiment;  and  such  has  been 
the  belief  of  multitudes  In  all  ages,  especially 
In  the  Boman  GafiioUc  and  Xplseopal  Church- 
es. It  Is  one  9t  the  natural  aod  Indefeasible 
rights  guarantied  by  ow  cons^tlon  that 
erery  one  shall  hare  the  right  to  worship  ac- 
cording to  the  dictates  of  bis  own  conscience. 
If  the  pious  persons  of  this  denomination 
choosey  as  an  Incident  ot  their  bouse  of  wor- 
shiiK  to  00  construct  decorate  it  as  to  om- 
tlnuUly  can  to  mhid  deceased  persons  noted 
for  pl^  or  devotion,  it  In  no  way  tranih 
greases  their  fmnchls^  and  Is  none  of  our 
business  cither  aa  courts  or  IndiTfduals.  Be- 
ing of  <vtnIon,  en  the  whole  case,  that  the  de- 
cree of  the  court  below  was  right,  It  Is  af- 
firmed; and  tbe  appeal  is  dismissed,  at  costs 
of  apjKlIants. 


BBABDSLBB  et  nx.  T.  OOLUMBIA  TP. 

(Supreme  Coart  of  PennsylTanIa-    Not.  14, 
1888.) 

HlOHWATS— IVJURT  TO  TRkVBVZK--''SZ0U0ESCt— 

ETiDB:fcc— PHOToauPBS—  OnxiOMs  or  Nom- 
■XPERTS — Erbor    witbout  Frrjddicb. 

1.  Brror  in  permitting  witnessefl  to  t^tei  to 
a  photograph' of  a  locality,  without  preliminary 
proof  of  Its  identity,  was  cured  by  the  pro- 
doctioD  Of  sQcb  proof  before  such  photograph 
was  formally  introdnced  ia  eridence. 

2.  Thouefa  photograpbs,  when  properly  taken, 
are  regarded  aa  eTidence  of  great  weight,  pre- 
llminaiy  proof  of  tbelr  accuracy  and  of  their 
relevancy  to  tbe  Issae  shonld  always  be  made, 
before  permitting  them  to  be  lued  in  a  trial. 

3.  Where  the  character  of  a  locality  which 
was  the  scene  of  ao  accident  bed  been  changed 
since  inch  accident,  and  prior  tn  the  taking  of 
a  photograph  of  snoh  locality,  and  snch  changes 
were  brought  to  the  attention  of  the  jury,  it 
was  not  error  to  use  such  photograph  in  evi- 
dence in  a  trial  in  which  such  accident  was  in 
issue. 

4.  In  an  action  for  injuries  received  throaah 
the  alleged  defects  in  a  certain  highway,  in 
consequence  of  which  plaintiff  was  precipitated 
over  a  precipice,  a  hj^othetical  case  as  to  tbe 
bones,  the  harness,  the  wagon,  and  the  load 
with  which  she  was  traveliag,  as  viewed  from 
defendant's  standpoint,  was  submitted  to  cer> 
tain  witnesses,  none  of  whom  were  experts. 


and  their  opinions  were  admitted  as  evidence 
of  contributory  n^ligraoe  oa  the  part  ot 
plaintiff.    Btid  error. 

5.  Under  Act  May  24,  1887,  |  8  (P.  L.  199). 
authorizing  exceptions  to  rulings,  orders,  and 
remarks  of  ttke  judge,  made  in  the  hearing  of 
the  jury,  at  any  stage  of  the  proceedings,  an 
exception  to  remarlts  made  in  auataining  an 
objection  cannot  be  maintained  by  the  party 
in  whose  favor  such  ruling  was  made,  where 
the  alleged  enor  Is  not  shown  to  have  injured 
such  paiCy. 

Appeal  from  court  of  common  plea^  Brad- 
ford county. 

Action  of  trespass  by  Charles  Beardalee  and 
wife,  to  the  use  of  Martha  Beardslee,  the 
wife,  against  the  township  of  Columbia,  for 
damages  for  injuries  alleged  to  hare  been  re- 
ceived by  the  feme  lOaintlff  while  riding  with 
her  son  Edward  Beardslee,  September  6, 18M, 
on  a  highway  along  the  side  of  a  steep  hOI, 
where  the  road  was  narrow  and  not  provided 
with  guard  raOs,  in  consequence  of  which.  It 
was  alleged,  she  was  precipitated  orer  tbe 
prec^ice  and  seriously  Injured.  From  a  judg- 
ment on  a  rerdict  In  faror  ot  defendant, 
plalntifits  appeal.  Beversed. 

B.  B.  ParsoDs  and  D'A.  Orerton,  for  awel- 
lantB.  A.  G.  Fanning  and  Wm.  Maxwell,  for 
appellee. 

MITCHELL,  J.  The  first  three  assign- 
ments of  error  are  to  the  use  of  a  photograpb, 
and  permitting  witnesses  to  Indicate  upon  it 
to  the  jury  the  exact  place  of  the  accident, 
without  any  pr^lmlnary  proof  that  It  re[Hre- 
B^ited  the  place  at  all,  and  especially  In  riew 
of  tbe  admlBskm  that  It  was  not  taken  until 
after  changes  had  been  made  in  tbe  road. 
This  was  error  at  tbe  time.  But  It  appears 
that,  before  the  idiotograph  was  formally  ad- 
mitted in  evidence,  proof  had  been  supplied  of 
tbe  Identity  of  tbe  locality,  the  general  faith- 
fulness of  the  representation,  and  the  nature 
of  the  changes  in  the  oondltim  of  the  road 
betwem  the  time  of  tbe  accident  and  the  time 
of  photograpblng.  It  becomes,  flierefore,  a 
mere  questlim  of  the  order  of  tratlmtmy, 
which  is  largely  within  the  discretion  of  the 
trial  judge;  and  the  initial  error  was  cured, 
BO  that  It  did '  ^ipellant  no  harm.  Photo- 
graidis  are  competent  evidence^  and,  when 
properly  taken  are  judicially  recognised  as 
of  a  high  order  of  accuracy.  See  TTdderaook 
T.  Com.,  78  Pa.  Bt  840,  863.  But  in  careless 
or  Inexpert  or  Interested  handa  they  are  capa- 
ble of  serious  mlsrqnresentatlon  of  the 
orli^aL  Before  they  are  permitted  to  be 
used  in  the  trial,  therefore,  toere  should  ^- 
ways  be  preliminary  proof  of  care  and  ac- 
curacy In  the  taking  of  them,  and  of  their 
relevancy  to  the  issue  before  the  jury. 

The  further  objection  in  tbe  present  ease, 
that  the  protograph  was  not  taken  until  after 
tbe  township  defendant  bad  made  changes  In 
the  road  at  tiie  place  of  the  accident,  is  not 
without  difficulty.  In  photographs,  aa  in 
plans,  maps,  or  other  drawings  used  as  evi- 
dence, there  ought  to  be  aubstantjal  Identity 
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iu  the  person,  place,  or  thlag  photographed, 
and  that  which  the  Jury  are  to  consider  In  the 
case.  But  photographs  of  Qie  scene  of  an  ac- 
cident, taken  at  or  near  to  the  time,  are  not 
always  obtainable;  and,  bearing  In  mind  the 
object  sought,— the  assisting  of  the  Jury,  by 
kuowledge  of  the  locality,  to  Judge  the  con- 
duct of  the  parties  with  reference  to  the  is- 
sue raised,— the  only  practicable  .rale  would 
seem  to  be  that  the  changes  must  not  be  guch 
as  to  destroy  the  substantial  identity,  and 
that  the  changes,  whatever  they  are,  must 
be  carefully  pointed  out  and  brought  to  the 
Jury's  attention.  This  would  have  to  be  the 
course  pursued  if  a  view  were  allowed  to  the 
Jury  at  the  trial,  and  no  other  appears  prac- 
ticable in  regard  to  plans,  photographs,  or 
other  sulwtltutes  for  a  view.  With  these 
safeguards  the  subject  must  be  left  largely  to 
the  discretion  of  the  trial  Judge.  In  the  pres- 
ent case  we  cannot  say  that  there  was  any 
error  in  regard  to  the  photograph  of  which 
the  appellant  Is  now  entitled  to  complain. 

The  fourth  to  ninth  assignments.  Inclusive, 
we  are  obliged  to  sustain.  A  hypothetical 
case  as  to  the  horses,  the  harness,  the  wagon, 
and  the  load,  as  defendant  viewed  the  evi- 
dence in  regard  to  the  accident,  was  put  to 
a  number  of  witnesses,  and  their  opinions 
were  admitted  as  evidence  of  contributory 
negUg^ce  on  part  of  the  plaintiff.  They  were 
not  experts,— several  of  them  expressly  dis- 
claiming such  character,--and.  so  far  as  ap- 
pears, none  of  them  knew  any  more  about  the 
subject  than  the  average  Juryman.  There  Is 
no  view  on  which  the  admissibility  of  such 
opinions  can  be  sustained.  The  subject  was 
carefully  cmsidered,  and  the  rule  Intended  to 
be  Anally  settled,  in  Graham  v.  Pennsylvania 
Co.,  139  Pa.  St  149,  21  AtL  151.  See  Dooner 
V.  Canal  Co..  164  Pa.  St.  17,  30  Ati.  269;  Cook- 
son  V.  RaUway  Co.,  179  Pa.  St.  18i,  36  AU. 
194;  and  Auberle  t.  City  of  McKeesport,  179 
Pa.  St.  321,  36  Ati.  212.  For  this  error  in  a 
generally  well  tried  case  we  are  obliged  to 
reverse  the  judgment. 

The  asBlguments  relative  to  the  duty  of  the 
plaintiff  to  have  avoided  tbe  road  where  the 
accident  occurred,  by  taking  another  one, 
need  not  be  considered  in  detail.  The  jury 
were  told.  In  answer  to  one  of  defendant's 
points,  "that  if  the  point  of  the  accident  was 
so  dangerous  that  an  ordinarily  prudent  per- 
son would  not  have  attempted  to  pass  it,  but 
would  have  taken  another  road,  under  the 
circumstances,  then  the  plaintiff  cannot  re- 
cover in  this  case,  and  your  verdict  should 
be  for  the  defendant"  Appellant  complains 
that  there  was  no  sufficient  evidence  that  the 
other  road  was  any  safer,  but,  as  the  case 
must  go  back  for  another  trial,  it  would  be 
of  no  use  to  discuss  this  polut  any  further. 

The  last  assignment  is  to  some  remarks 
made  by  the  Judge  In  sustaining  appellant's 
objection  to  an  offer  by  the  defendaDt.  As 
tbe  ruling  of  the  court  was  in  bis  favor,  ap- 
pellant would,  of  course,  have  no  exception 
at  common  law;  and  his  standing  to  object 


here  must  rest  entirely  on  the  act  of  May  24. 
18S7,  I  3  (P.  L.  199),  which  authorizes  ex- 
ceptions to  rulings,  orders,  and  remarks  of 
the  judge  made  in  tbe  hearing  of  the  jury  at 
any  stage  of  the  proceedings.  This  la  a  pro- 
vision of  very  doabtfnl  wisdom,  and  under 
it  tbe  ordinary  rule  that  the  exror  assigned 
mast  appear  to  have  been  injurious  to  the 
appellant  will  be  most  rigidly  applied.  The 
remarks  of  tbe  judge  here  complained  of  are 
susceptible  of  an  interpretation  that  would 
Indicate  that  he  had  In  mind  the  earlier, 
rather  than  the  later,  cases  on  the  subject  of 
the  negligence  of  a  driver  as  Imputable  to  a 
voluntary  passenger.  But  it  Is  not  entlrdy 
clear  that  such  was  his  meaning,  and,  as  be 
sustained  appellant's  objection,  tbe  jury  could 
hardly  have  drawn  any  Inference  adverse  to 
the  appellant  from  the  occarrence.  Jadg- 
moat  revened  and  venire  de  novo  awaided. 


In  rt  MUSTIN*S  ESTATB. 

AK>eal  of  LLOTD. 

(Sapreme  Conrt  of  PennsylTanla.    Nov.  14, 
1S98.) 

PK0BATI-~P0WEtt  or  ESTATI  TO  BOSROW  KOXKT. 

A  decree  permitting  executricea  to  borrow 
a  large  sam  to  be  used  in  the  prosecution  of  the 
bnsiQees  of  a  joint-stock  company,  in  which  tes- 
tator was  largely  interested,  for  the  payment 
of  its  debts,  and  to  prevent  alleged  loraes  to 
the  estate,  is  within  Uke  jurisdiction  of  the  or- 
phans' conrt,  ao  as  to  protect  the  person  who 
lends  on  tbe  faith  of  the  decree,  though,  in 
fact,  the  liability  ,  of  the  estste  of  testator  for 
future  debta  of  the  company  bad  ceased  be- 
fore the  loan  was  made. 

Appeal  from  orphans'  court,  Philadelphia 
county. 

In  re  the  estate  of  John  Mustln,  deceased. 
From  a  decree  of  the  orphans'  court  adjudi- 
cating the  account  of  the  deceased  executrix. 
Mary  T.  Mustln,  Ida  C.  Lloyd,  subsequent 
executrix  of  and  trustee  under  the  will,  ap- 
peals. Affirmed. 

Bernard  Qllpln»  for  ai^wUant  George  P. 
Rich  and  Henry  0.  Boyv,  for  appellee  Me- 
chanics' Bank, 

DE.\X,  3.  About  the  year  1887,  John  Mus- 
tln, the  testator,  became  a  special  partner 
with  his  son  Thomas  J.  Mustln  In  the  manu- 
facture and  sale  of  knit  goods  in  Philadel- 
phia, and  contributed,  as  his  share  of  the  capi- 
tal, $50,000.  In  1888,  they,  with  Robert  Pat- 
terson, an  employe,  who  contributed  only  a 
small  sum  of  money,  that  he  might  make  up 
three  in  number,  formed  a  Joint-stock  com- 
pany in  the  same  business,  under  the  act  of 
June  2,  1874,  taking  the  name  of  tbe  Thomas 
J.  Mustln  Knitting  Company,  Limited,  to 
continue  for  Ave  years.  The  capita!  was 
$70,721,  of  which  John  Mustln  contributed, 
in  knit  goods  and  materials,  $30,000;  Thom- 
as J.,  In  cash,  goods,  machinery,  and  prom- 
issory notes  of  third  parties,  $23,811.74;  and 
Patterson,  $100  In  cash.    Very  soon  after  the 
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organization,  Thomas  J.,  the  son,  died.  Soon 
after,  his  father,  John  Mustln,  on  May  23, 
1S8S,  delivered  to  Ida  C.  MuaUn,  his  son's 
widow,  this  writing:  "I  hereby  agree  that 
Ida  C.  Mustlii  shall  receive  a  salary  of  $4,- 
000  for  her  services  as  treasurer  of  the  Thom- 
as J.  MuBtin  Knitting  Company,  Limited,  in 
consideration  of  her  acceptance  of  that  posl- 
don,  and  that  she  may  continue  that  manu- 
facturing business  until  such  time  as  she 
may  deem  proper  to  sell  it.  [Signed]  John 
Mustlu."  One  year  thereafter,  he  died,  leav- 
ing a  will,  of  which  he  appointed  his  wife, 
Mary,  executrix,  and,  on  her  death,  Ida  C, 
widow  of  his  son  Thomas  J.,  and  Margaret 
Mustln,  widow  of  hlB  son  William,  execu- 
trices.  His  widow,  Mary,  died  In  1890^  and 
the  two  daughters-in-law  at  once  assumed 
the  office  of  executrices.  Ida  C.  Mustln,  stil] 
acting  as  treasurer,  continued  to  carry  on 
the  business  of  the  knitting  company  in  the 
same  name.  Id  January,  1883,  she  and  her 
co-executrix  presented  their  petition  to  the 
orphans'  court,  setting  forth  that  the  estate 
of  John  Mustln  was  largely  Interested  in  the 
company;  that  they  had  been  unable  to  dis- 
pose of  the  business  of  the  company  by  sale; 
and  praying  leave  to  borrow,  as  executrices 
of  John  Mustln,  a  sum  not  exceeding  (20,- 
000.  to  be  used  in  the  prosecution  of  the 
company  business,  by  paying  Its  debts,  and 
thus  preserving  the  estate  of  the  testator 
from  loss.  Upon  consideration,  the  court 
granted  them  leave  to  borrow,  as  prayed  for, 
and  they  did  borrow  from  the  Mechanics'  Na- 
tional Bank,  at  four  dlfFerent  times,  on  their 
notes,  a  sum  aggregating  |20,000,  which  notes 
were  renewed  from  time  to  time,  but  no 
part  of  them  was  paid.  In  1896  the  knitting 
company  failed,  and  all  its  stock  and  fixtures 
were  sold  by  the  sheriff,  on  a  judgment 
against  the  company,  for  the  comparatively 
small  sum  of  ^,500.  It  turned  out  that  the 
'Company,  from  failure  to  comply  with  cer- 
tain requirements  of  the  act  of  1874,  was 
probably  nothing  but  a  common-law  partner- 
ship, and  the  liability  of  the  partners  nothing 
leas  than  that  of  the  members  of  an  ordl* 
nary  partnership. 

On  March  29,  1S07,  Ida  C.  Mustln  (after- 
wards married  to  Lloyd)  and  Margaret  Mus- 
tlu filed  the  account  of  Mary  Mustln,  their 
predecessor,  as  executrix  of  her  husband;  and 
this  account  came  up  for  adjudication.  The 
auditing  Judge,  Ashman,  decided,  on  the  evl- 
4lence,  tliat  the  partnership  of  the  knitting 
company  ended,  by  Its  own  terms,  December 
SI,  1802;  that  thereafter  those  who  carried 
It  on  were  general  partners,  and  the  liability 
of  the  estate  of  the  deceased  partner  as  to 
future  debts  ended;  that,  of  this,  creditors 
were  bound  to  take  notice,  and  thereafter 
look  to  the  liability  of  those  who  in  fact  car- 
ried on  the  business  as  general  partners.  But 
an  exception  was  made  In  favor  of  the  Me- 
chanics' Xational  Bank,  which  loaned  Its 
money  on  the  faith  of  a  decree  of  the  orphans' 
oourL   As  to  this  debt,  the  estate  of  John 


MusUn  was  held  answerable.  On  exceptions, 
the  court,  composed  of  the  auditing  judge 
and  Judge  Penrose,  was  divided,  and  the  ad- 
judication was  therefore  confirmed.  It  Is 
now  argued,  on  this  appeal,  tliat  the  orphans' 
court  had  no  Jurisdiction  to  authorize  the  bor- 
rowing of  the  $20,000,  and  of  this  the  lender 
was  bound  to  take  notice. 

We  think  the  court  had  Jurisdiction  to 
make  the  decree.  True,  it  is  one  which 
should  be  TCiy  cautiously  and  very  rarely 
exercised,  i  To  preserve  an  estate  from  great 
loss,  the  personal  representatives  may  la  good 
faith  advance  money,  and  will  be  protected 
In  such  advancement,  and  the  orphans'  court 
will  see  that  they  are  reimbursed  on  settle- 
ment of  their  accounts.  This  has  been  fre- 
quently decided/  What  the  court  will  thus 
ratify  and  approve.  It  may,  hy  precedent  de- 
cree, authorize.  It  is  highly  probable  that 
If  the  executrices  had  of  their  own  motion 
borrowed  the  money,  and  Invested  It  in  the 
partnership,  the  court  would  not.  In  view  of 
the  facts  developed,  have  approved  such  ac- 
tion on  the  adjudication  of  the  account  But 
that  only  shows  the  authorization  to  borrow 
was  decreed  on  insufficient  evidence.  The 
ex  parte  statement  of  the  petitioners  was 
accepted  ^s  true.  The  adjudication  develop- 
ed they  were  not  In  all  respects  true,  and 
did  not  state  nearly  all  the  material  facts. 
The  mistake,  while  suggesting  the  Importance 
of  extreme  caution  before  such  decree  Is 
entered.  In  no  way  affects  the  conclusiveness 
of  it.  It  was  a  Judicial  decree,  which  the 
court  had  power  to  make,  and  It  protects  him 
who  loaned  his  money  on  the  faith  of  It  We 
think  the  auditing  judge  was  right  In  award- 
ing to  the  Mechanics'  National  Bank  the 
amount  of  Its  loan.  The  other  exceptions  to 
the  adjudication  have  no  merit  which  war- 
rants discussion,  and  the  adjudication  Is  af- 
firmed. The  appeal  Is  dismissed*  at  costs  of 
appellant 


SMITH  et  al.  v.  BLACHLET. 

McCULLOUGH  v.  SAMB. 

fSopreme  Court  of  Pennsylvania.    Nov.  14, 
1S9S.) 

ILLBSAL  TrAXSACTIOXS  — COMFOCXDma  VbIX>KIB8 

—  AcTioss— Phtsiotan  akd  Patibut  —  Ixtest 
TO  Commit  Crime— Effect  —  Fbaod  —  Limita- 
tions. 

'  1.  A  physician,  who  bad  attended  a  girl  in 
an  illness  claimed  by  him  to  have  been  the  re- 
sult of  a  criminal  abortion,  represented  to  the 
father  of  the  girl  and  a  neighbor  that  the 
agent  of  a  humane  society  was  about  to  insti- 
tute a  criminal  Qrosecntion  against  both  fam- 
ilies for  procuring  the  abortion,  and  suggested 
that  he  could  hush  up  the  matter  on  payment 
of  a  specified  sum.  The  money  was  pnid  to 
the  physician,  and  he  told  the  two  persons  to 
tell  DO  one  of  the  transaction.  Seven  years 
later,  the  father  discovered  that  the  statement 
was  false,  and  that  the  physician  had  pocketed 
the  money.  Held,  that  the  ille^tfllity  of  the 
transaction  does  not  prevent  a  recovery  by  the 
father  from  the  physician  of  the  money  paid. 

2.  It  is  no  defense  to  an  action  to  recover 
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mooer  psfd  to  defendant  that  the  transaction 
ioTolTed  an  intent  to  commit  a  crime,  where 
no  crime  was  actually  committed. 

3.  In  actiooa  iuTolvuiK  fraud,  Uuitations  run 
only  from  the  time  of  the  diacoTery  of  the 
fraud. 

Appeal  from  court  of  commoD  pleas.  Alle- 
l^eny  cotuty. 

Separate  acUonB  by  John  H.  Smith  and 
others,  as  executors,  and  by  John  McCnl- 
lough,  against  OIItct  L.  Blachley.  Froin  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Reversed. 

F.  F.  lams,  for  appellants.  E.  Q.  Ferguaon, 
for  nppellpe. 

DElANt  J.  Bladiley,  the  defendant,  a  phy- 
sician, practiced  his  profession  In  the  years 
1888  and  18S9  In  Morris  township.  Washing- 
ton county.  In  the  adjoining  township  lived 
Joseph  Beabont,  fanner,  his  wife,  and  daugh- 
ter Alice,  the  latter  a  single  woman;  nlso, 
John  McCullongh.  farmer,  bis  wife  and  aon. 
Blachley  was  at  times  called  In  as  a  physi- 
cian to  both  families,  where  they  lived  In 
the  country,  about  three  miles  apart,  while 
the  physician's  ofBce  was  about  five  miles 
^m  both.  In  February,  1887,  Blachley  was 
called  In  to  attend  Alice,  the  daughter  of 
Beabou^  In  an  illness  which  he  said  was  the 
result  of  a  criminal  abortion.  Abont  Feb- 
ruary or  March,  1888,  after  she  was  restored 
to  health,  he  called  upon  McCullongh,  end 
soon  after  upon  Beabont,  and  represented  to 
them  that  the  Humane  Society  of  Pittsburgh 
was  about  to  institute  a  criminal  prosecu- 
tion against  the  members  of  both  families  for 
procuring  the  abortion,  and  suggested  to 
them  that  he  was  in  conference  with  the 
agent  of  the  society,  aod  that  the  matter 
might  througl)  him  be  hushed  up  by  their 
paying  over  to  him  the  sum  of  $3,000,  which 
he  would  give  to  the  agent  to  stop  further 
Inquiries.  Several  Interviews  were  subse- 
quently had,  in  which  the  representations 
were  repeated.  He  dwelt  largely  on  the  dis- 
grace which  such  a  prosecution  would  bring 
on  both  families,  and  further  ofTered  to  assist 
them  In  obtaining  the  money  through  a  bonk 
In  the  town  of  Washington.  On  the  15th  of 
May  following.  Beahout  and  McCuIIough 
went  to  Washington,  met  Blachley,  got  the 
money  from  the  banl:,  and  paid  ft  over  to 
him.  He  told  them  the  agent  of  the  society 
had  not  yet  arrived,  but,  when  he  came,  he 
(Blachley)  would  pay  the  money  to  him,  and 
take  his  receipts.  Afterwards  he  advised 
them  frequently  to  Iteep  quiet  conceming  the 
matter;  to  tell  uo  one;  not  to  employ  coun- 
sel or  advise  with  others,  or  trouble  might 
result.  Deterred  by  this  advice  and  caution, 
they  made  no  inquiries  until  a  short  time 
before  this  suit  was  brought,  Ifith  of  Noveui- 
iH'r,  1805.  Then  iXIcCullough  (Beabont  hav- 
ing died  In  the  meantime)  discovered  that  no 
prosecution  had  been  contemplated  by  the 
Humane  Society,  and,  so  far  as  could  be  dis- 
covered. It  had  neither  knowledge  of  nor  an* 
thority  to  institute  such  prosecution;  furtlier, 


that  Bladiley  bad  poebeted  the  money,  and 
still  retained  It;  that  the  wlrole  story  nar- 
rated by  him,  from  beginning  to  end.  was 
a  tissue  of  falsehoods,  concocted  to  extort 
money  Aram  them.  The  plaintiff  offered  am- 
ide eridence  tending  to  estebllsh  Qiese  Cacts. 
As  the  court  below  entered  a  eompolsory 
nonsuit,  we  must  consider  them,  for  the  pur^ 
pose  of  review,  as  fully  proren. 

The  d^endant,  in  addition  to  non  assnmpaat. 
pleaded  the  atattite  of  llmltattom.  The  cotm 
below  sustained  the  latter  plea,  saying:  "Vti 
der  the  drcumstances,  their  [the  pialntiiTs'l 
right  of  action  against  Blachl^  accmed,  anil 
the  statute  of  limitations  began  to  mn,  a? 
soon  as  the  money  was  paid  to  taUn.  'They 
cannot  be  heard  to  say  that  he  committed  a 
fraud  upon  them  by  fallbig  to  eonsnmmstc 
an  arrangement  which  was  In  itself  a  ftwui] 
upon  the  admtailstratlon  of  Justice.  The 
plaintiffs  are  the  parties  who,  to  maintain 
their  action,  are  compelled  to  uncover  ami 
Invoke  the  aM  of  the  cormpt  agreement. 
This  being  the  case,  tiwy  cannot  profit  by  ft. 
either  directly,  as  the  foundation  of  an  ac- 
tion, or  by  using  it  to  toll  the  statute."  1:^ 
this  conclusion  warranted  by  the  facts?  It 
Is  the  policy  of  the  law  to  leave  parties  to  an 
illegal  transaction  where  It  finds  them,  by 
refusing  relief  to  either  party.  Assnmlng. 
what  Is  not  proven,  that  the  crime  of  abor- 
tion was  committed,  and  that  those  who  par- 
ticipated In  procuring  It  were  the  six  mem- 
bers of  the  two  families,  and  that  the  par- 
ties on  the  one  side  to  the  compoundlnjc  or 
the  crime  were  the  heads  of  the  two  fam- 
ilies, Beabout  and  McCullongh,  where  Is  th"  ■ 
other  party?    Blachley  was  not  the  prose- 
cutor, and  did  not  pretend  to  be.  According; 
to  his  own  statement,  he  was  their  physician, 
friend,  and  adviser.    He   urged   them  to 
stifle  the  prosecution  by  paying  money  to  the 
Humane  Society,  the  pretended  prosecutor, 
the  other  party  to  the  composition.   He  was 
the  mere  agent  of  the  Beabouts  and  the  Mc- 
CuUoughs.     Assume,  then,  as  plaintiff^  al- 
lege and  defendant  admits,  he  was  their 
agent  to  carry  the  money  to  the  society;  and 
assume,  further,  that  he  was  lying  all  tho 
time  to  them;  that,  in  fact,  there  was  no  such 
prosecutor;  then  the  offense  was  Impossibli* 
of  commission,  for  want  of  parties.  Thi^ 
leaves  Blachley  in  the  position  of  a  mere 
blackmailer,  who  has  extorted  money  from 
bis  patients,  from  those  who  confided  in  him. 
and  whose  friend  he  pretended  to  be,  by 
f.ilsehood8  which  operated  on  their  fears,  and 
leaves  them  In  the  position  of  having  given 
money  to  their  agent  and  supposed  friend  to 
be  used  by  him  In  compounding  a  crime, 
that  they  and  their  families  might  be  savctl 
from  scandal.   What  is  the  policy  of  the  law 
as  to  the  relation  thus  assumed  by  Blachley. 
the  agent,  towards  thuse  plaintiffs,  his  prin- 
cipals?   It  Is  to  exact  from  such  agent  the 
most  unflinching  fidelity  to  his  prlnclpala  It 
abhors  any  unfair  dealing,  treachery,  or  over- 
reachlng.  The  samd  rule  governs  aa  between 
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master  and  Mnrant,  client  and  coanad,  j/Ukj- 
siclan  and  patient  The  relation  la  one  of 
tnut  and  confidence.  They  do  not  deal  at 
arm's  length.  The  prindpal  Is  tai  the  power 
of  the  sgntt  He  Is  bd^ess  asalmrt  wrasc* 
May  this  confidant,  by  (alaeboed,  entrap  his 
principal  Into  an  lUegal  Intent,  get  poaseaalon 
of  his  property  or  money,  and  then  claim  ez- 
vmpOfOk  from  rectltuUoa  by  pleading  that 
bis  prlnc^Mls  intended  an  lU^^  act?  We 
can  conceive  of  nothing  nMue  destmctlTe  of 
morals  in  these  relattona  than  to  bold  sadi  a 
mle  applicable  to  the  facts  ot  the  case  before 
us.  Such  an  application  would  be  a  license  to 
agents  and  those  occupying  confidential  rela- 
tions to  plnnder  theh;  priaotpals. 

We  hare  ao  auth(Hlty  in  this  state  directly 
to  the  point  ime  way  or  tb»  other.  Quite  a 
unmber  In  other  states  and  In  England  sus- 
tain tlie  view  we  have  taken.  In  Evans  v. 
Trenton,  21  N.  J.  Law,  764,  Bvans  bad  been 
treasurer  <tf  the  city.  He  sought  to  retain 
9500  of  the  cltya  m«iey  in  addition  to  his 
salary^  ont  of  a  fond  realised  from  the  issue 
of  currency  to  raise  funds  for  the  dty.  The 
extra  services  were  performed  in  this  transac- 
tion, vhlfdi  was  tn  vltdatlui  of  the  banking 
laws  of  the  state.  When  suit  was  brought 
afi^lnst  him,  be  set  np  the  lU^allty  of  the 
transaction  as  a  defense.  The  court  bold: 
"The  mere  agoit  to  an  illegal  transaction  can- 
not set  vp  the  Illegality  of  the  transaction  in 
a  salt  by  his  principal  to  recover  money  that 
has  been  paid  to  such  agent  for  hta  principal 
on  account  oi  the  Illegal  tranaactim.  This 
defense  can  only  be  set  np  by  a  party  to  the 
IHccal  transaction."  In  Baldwin  v.  Potter.  46 
Vt.  402,  Baldwin  employed  Potter  to  make 
sales  of  candy  by  a  scheme  which  waa  vio- 
lative of  the  law  pnAlbltlng  lotteries.  In 
suit  Inr  the  prindpal  againat  the  agent  tta 
the  money  so  rec^ved,  the  agent  pleaded  the 
illegality  of  the  transaction  by  which  he  ob- 
tained the  money.  It  waa  held  that  If  the 
suit  bad  berat  between  the  plaintiff  and  the 
purchaser  of  the  candles,  the  parties  to  the 
illegal  contract.  It  could  not  have  beui  main- 
tained; and  then  the  court  saya:  "Bat  the 
defendant  [the  agentj  hulata  t^t.  Inasmuch 
as  the  plaintiff  coidd  not  have  oiforced  the 
contract  of  sale  as  between  himself  and  the 
purchaser,  therefore,  as  the  purchaser  has 
performed  the  contract,  by  paying  the  money 
to  the  plaintiff  through  me  as  their  agent,  I 
can  now  set  up  the  illegality  of  the  contract 
of  sale  to  defeat  the  action  brought  to  enforce 
a  contract  on  my  part,  to  pay  the  money  that 
I.  as  agent,  received,  orw  to  my  prindpal. 
In  other  words,  because  my  principal  did  not 
receive  the  money  on  a  legal  contract,  I  am 
at  liberty  to  steal  the  money,  appropriate  it 
to  my  own  use,  and  set  my  principal  at 
nnra.'  We  think  the  law  is  well  settled  oth- 
t-nvise."  In  Wood.  Mast  Jk  S.  fi  202.  this  Is 
the  text:  "While  the  courts  will  not  enfturce 
an  lU^al  contract  yet  if  a  servant  or  agent 
of  another  has.  In  the  prosecution  of  an  ille- 
gal enterprise  for  his  master,  received  money 


or  other  property  belonging  to  the  master,  he 
la  bound  to  turn  It  over  to  him,  and  cannot 
sUeUi  himself  from  llablUty  therefor,  up<m 
ttie  ground  of  the  Ulegallty  of  the  original 
Imnsactlmi.^  Thme  are  araneroos  aatboritles 
to  the  same  effect  If,  then,  the  agent  can- 
not soccessfoUy  set  up  the  unlawful  contract 
to  enable  him  to  bold  money  received  from 
another,  for  hia  principal,  much  less  can  he 
set  np  a  pretended  illegal  transactton  to  re- 
tain money  extorted  frtun  hIa  prineipala  by 
the  grossest  falsehood  to  further  the  myth- 
ical Illegal  transaction.  The  money  still  be- 
longs to  the  prindpal,  and  be  can  rlghtfoUy 
demand  It  aa  soon  as  be  dtscovera  the  fraudu- 
lent conduct  of  his  agent 

It  is  argued  that  even  if  no  crime  was  ac- 
tually committed  by  plaintiffs,  yet  there  wss 
an  intent  to  commit  one  when  tb^  paid  the 
money  to  Blacbley,  and  hence,  even  if  their 
agent  defrauded  them,  they  cannot  recover 
It  back.  As  we  have  noticed,  the  Intended 
crime  was  an  Impossible  one.  When  conduct 
susceptible  (tf  two  constructions  Is  proven,  the 
Intent  often  determines  Its  criminality;  but 
an  Intent  not  carried  out  by  an  act  or  which 
is  impossible  of  execution  by  an  act  1>  not 
punishable.  The  law  takes  no  cognisance  of 
an  Intent  existing  only  In  the  mind,  nor  does 
it  Impose,  as  a  penalty  for  such  Intent,  Im- 
munity to  him  who  has  plundered  one  gnllty 
of  It.  *7he  Illegal  Intention  must  be  ac«an- 
panled  by  an  act  which  Is  criminal  or  prohib- 
ited by  law,  In  order  to  make  the  transaction 
Illegal."  1  Blab.  Cr.  Law.  620. 

As  to  the  plea  of  tbe  statute  of  limitations, 
it  wilt  not  screen  defendant  fnnn  IlaUllty  If 
the  suits  were  brought  within  idx  years  of  the 
discovery  of  the  fraud.  There  was  ample 
evidence,  If  believed  by  the  Jury,  that  defend- 
ant bad,  by  systematic  falsehood  and  artl- 
flce,  not  <mly  concealed  tbe  fraud,  but  ftw  a 
long  time  had  deterred  his  employers  from 
Inquiry.  Under  such  circumstances,  the  plea 
will  not  avail  him.  Tbe  Judgment  It  revers- 
ed, and  a  procedemlo  awarded. 


In  re  HOGE'S  ESTATBL 

Appeal  of  GORDON  et  aL 

(Supreme  Court  of  Pennsylvania.    Nov.  14, 
1898.) 

SOBBOOATIO-V— BlI^LS  AND  NoTM— JoiHT  DEBTORS. 

Seven  persona  entered  Into  a  partnership. 
Six  of  the  partners  gave  a  Joint  and  seTeral 
note  to  borrow  money  for  themselves  to  put 
Into  the  partnership.  Afterwards  the  nropertj- 
of  Ae  firm  was  sold  on  execndon  against  the 
partnership,  and  a  part  of  the  proceeds  was 
applied  on  the  note.  Tbe  balance  doe  on  the 
note  was  subsequently  paid,  by  order  of  court, 
from  the  asRi^ed  estate  of  A.,  one  of  the  six 
members.  The  individual  creditors  of  A.  ask 
to  be  subrogated  to  the  rights  of  the  psne  of 
the  note  against  the  assigned  estate  of  B.,  an- 
other one  of  the  six  members,  and  to  collect 
one-half  of  the  amount  paid  by  A.'s  estate,  on 
the  gronnd  that  the  others  of  the  six  were 
hopelessly  insolvMit  EM.  l^t  tiie  eauitiea 
of  the  creditors  of  A.  in  the  estate  of  B.  are 
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not  superior  to  the  equities  of  the  indiTldual 
creditors  of  B..  and  hence  equity  will  sustain 
subrogation  onlj-  to  a  one-sixth  part  of  the 
sum  paid  out  of  A.*8  estate. 

Appeal  from  court  of  common  pleas,  Greene 
county. 

In  re  tbe  voluntary  assignment  of  Abner 
Hoge  for  the  benefit  of  creditors.  From  an  or- 
der and  decree  sustaining  certain  exceptions 
to  the  report  distributing  the  balance  of  the 
proceeds  of  the  assigned  estate,  and  confirm- 
Ing  the  said  reirart  thus  changed,  Bazel  Gor- 
don and  other  creditors  appeal.  .Modified  and 
affirmed. 

J.  W.  Ray,  B.  G.  McConnell,  and  Wise  & 
Minor,  for  appellants.  S.  M.  Smith,  R.  F. 
Downey.  B.  U.  Pbclan.  J.  B.  Donley,  and  A. 
F.  Sllreus,  for  appellees. 

DEAX,  J.  In  the  year  1885  Lantz,  Braden, 
Spragg,  Montgomery,  Dowlln,  Inghram,  and 
this  assignor,  Abner  Hoge  (seven  In  all),  resi- 
dents of  Greene  county,  formed  a  parol  part- 
nership, to  buy  and  sell  real  estate,  and  to 
buy,  raise,  feed,  and  sell  cattle.  Each  was 
to  have  an  equal  interest  In  the  business,  and 
share  equally  In  profits  and  losses.  By  con- 
sent of  all,  Lantz,  who  was  cashier  of  the 
Farmers'  &  Drovers'  National  Bank  of 
Waynesburg,  acted  as  general  manager  of  the 
liuBlness.  There  was  no  fixed  partnership 
capital.  Six  of  the  partners,  leaving  out 
Inghram,  borrowed,  on  their  Joint  and  several 
judgment  notes,  from  John  Buchanan,  $3,400, 
and  from  Henry  Grimes  50,000,  which 
amounts  were  put  Into  the  partnership  busi- 
ness. Inghram  paid  into  the  partnership  $2,- 
SOO,  in  cash  and  cattle.  In  the  course  of  busi- 
ness the  partnership  purchased  what  was 
known  as  the  "Huffman  Farm,"  In  Greene 
county,  for  $17,015.  Payment  was  made  by 
conveying  to  the  grantors,  Huffman  and  wife, 
Nebraska  land  bi'longlng  to  the  partnership, 
at  the  valae  of  $10,920.  The  partnership  also 
assumed  a  mortgage  of  $5,000  on  the  Huff- 
man farm.  The  balance,  $1,005.  was  paid  to 
Huffman  In  cash  out  of  partnership  funds. 
The  business  proved  flnanclally  disastrous^ 
Buchanan  and  Grimes  entered  of  record  their 
judgment  bills.  Every  one  of  the  partners, 
except  Inghram,  became  insolvent,  and  made 
assignments  for  benefit  of  their  creditors. 
The  Hoffman  farm  was  sold  on  executions 
against  the  partnership  for  $11,000.  After 
satisfying  the  $5,000  mortgage,  there  remain- 
ed $5,291.01,  which  was  distributed  to  part- 
nership creditors;  $1,215.01  going  to  the 
Buchanan,  and  $2,194.33  to  the  Grimes,  judg- 
ment. In  distributing  the  assigned  estate  of 
Dowlln,  $2..^i90.01  was  given  the  Buchanan, 
and  $4,122.84  to  the  Grimes,  judgment  No 
part  of  theother assigned  estatcswent  to  these 
judgments.  In  distributing  the  balance  on 
the  account  of  Hoge's  assignee,  the  auditor 
found  that  Buchanan  and  Grimes  were  part- 
nership creditors,  and  could  not  come  In  on 
the  fund  raised  on  tbe  Individual  estate  of 


Abner  Hoge  to  the  exclusion  of  his  indlvldnaJ 
creditors.     Dowlln's  assignees   having  pre- 
sented a  claim  as  co-obligor  of  Hoge,  on  the 
ground  that,   Dowlln's  estate  having  paid 
$6,713.45,  the  assignees  were  entitled  to  sub- 
rogation to  the  extent  of  half  this  i>ayinent. 
it  was  rejected  by  the  assignee  for  tbe  rea- 
son that  no  partnership  account  had  been  set- 
tled, and,  until  such  settlement,  the  right  to 
subrogation  could  not  be  determined.  He 
therefore  distributed  the  whole  balance,  after 
deducting  costs  and  liens,  to  wit,  $2,9Gfi..'>S. 
pro  rata  among  the   unsecured  Individuai 
creditors  of  Hoge.   After  hearing,  the  court 
of  common  pleas  set  aside  the  report,  saying 
in  its  opinion:   "We  agree  with  the  auditor 
that  the  evidence  discloses  a  partnership  l>e- 
tween  the  parties  named.   It  may  farther  be 
conceded  that  the  money  obtained  by  six  of 
these  partners,  and  for  which  the  notes  were 
given    to   Oolonel  "Buchanan   and  Hpnrv 
Grimes,  was  obtained  by  the  makers  of  the<.' 
notes  for  the  purpose  of  being  used,  and  wa> 
used.  In  the  business  of  the  partnership.  Be- 
yond this,  we  cannot  agree  with  the  andllor 
In  his  findings.    We  have  failed  to  discover 
any  evidence  that  would  warrant  the  auditor 
or  the  court  In  finding  that  this  money  was 
borrowed  by  the  makers  of  these  notes  on  l>e- 
balf  of  and  for  tbe  partnership,  or  that  tbere 
was  any  authority  given  by  the  partnership 
to  obtain  this  money  as  a  loan.   On  the  con- 
trary, the  evidence  shows  that  the  money  was 
borrowed  by  the  individuals  whose  namea  are 
signed  to  the  notes  for  themselves,  to  put 
Into  the  partnership,  and  not  as  a  partnership 
fund  to  be  used  by  the  partnership."  We  en- 
tirely concur  In  this  finding  of  the  court. 
There  is  an  entire  absence  of  evidence  tend- 
ing to  show  that  the  lenders  parted  with 
their  money  on  tbe  credit  of  the  partnership, 
or  that  the  borrowers  received  It  as  a  loan  to 
the  partnership.    Without  any  bad  faith  to 
the  lender,  they  might  have  divided  tbe  naon- 
ey  among  them,  and  each  have  used  his  share 
for  such  purpose  as  suited  his  inclination,  or 
they  might  have  agreed  among  themselves  to 
use  It  for  the  purchase  of  lumber,  coal,  or 
Iron.    By  the  Instruments  they  were  simply 
Joint  and  several  obligors  for  repayment  of 
the  amount  borrowed  to  the  lenders.  And 
this  Is  all  they  were.   In  equity,  as  between 
themselves,  each  was  bound  to  equal  contri- 
bution in  payment;  and.  If  one  paid  more 
than  the  others,  those  who  had  paid  less  wnc 
bound  to  contribute  so  as  to  equalize  the  pay- 
ments. 

But  we  think  the  learned  judge  of  the  court 
below  was  not  warranted  In  this  conclusion: 
"We  are  of  opinion  that  the  assignees  of  John 
Dowlln  should  be  subrogated  and  allowed  to 
participate  in  the  dlstrlbutfon  of  the  fund,  to 
the  amount  paid  out  of  the  estate  of  John 
Dowlln  on  the  Buchanan  and  Grimes  Judg- 
ments." It  appears  that  tbe  Buchanan  and 
Grimes  Judgments  lougbt  and  obtained  dis- 
tribution from  the  monej  realised  from  the 
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Huffman  farm,  on  tbe  gronnd  that  they  were 
partnership  debts,  and  the  fond  was  a  part- 
nership asset.  Then  they  claimed  distribu- 
tion from  the  fnnd  realized  from  the  Dowlln 
assignment  and  are  now  paid  in  fnll.  It  Is 
Immaterial  whether  the  awards  from  these 
f  un<te  were  properly  made.  None  of  the  par- 
ties to  this  appeal  appear  to  have  objected 
then,  nor  do  they  here  deny  the  lawfulness  of 
those  distributions.  We  have,  then,  the  case 
of  Dowlln,  a  co-obligor,  contributing  more 
thno  his  share  to  the  payment  of  the  debt, 
and  his  Individual  creditors  asking  to  be  sub- 
ro;;ated  to  the  rights  of  Buchanan  and  Grimes 
on  the  Joint  and  several  obligation*  on  tbis 
fund  raised  from  the  Individual  estate  of  a 
Cfi-obligor.  Tbe  fund  here  for  distribution 
Is  raised  wbolly  from  the  estate  of  Hoge,  and 
in  equity  belongs  to  Hoge's  creditors.  If  there 
be  any  superior  equity  In  tbe  creditors  of 
Dowlln,  entitling  them  to  hare  refunded  the 
one-half  of  tbe  amount  contributed  by  Dow- 
Un's  eststes,  the  right  of  subrogation  would 
exiAt.  But  we  see  no  such  equity.  There 
were  tlx  obligors  In  those  Judgments.  As 
concerned  the  obligees,  they  could  collect 
from  either  one  the  whole  debt;  and,  If  they 
did  80,  that  raised  an  equity  In  favor  of  the 
oue  so  paying  against  bis  co-obligors,  which 
be  could  assert  by  action  against  each  for 
one-sixth.  But  If  all  were  Insolvent,  as  here, 
and  a  large  part  of  tbe  obligation  had  been 
paid  by  one,  to  the  disadvantage  of  his  In- 
dividual creditors,  that  gives  the  latter  no 
equity  to  Insist  on  contribution  of  one-half, 
to  the  prejudice  of  Individual  creditors  of  an- 
other co-obligor.  It  was  their  misfortune  that 
their  debtor  had  signed  an  obligation  sub- 
jecting his  estate  to  legal  liability  for  the 
whole  debt.  They  now  ask  that  the  Individ- 
ual creditors  of  another  obligor  shall  have 
the  misfortune  with  them,  although  there 
was  DO  superior  obligation  on  part  of  Hoge 
to  pay  the  half  that  any  other  paid.  As  Is 
said  in  McCormlcb's  Adm'r  v.  Irwin,  35  Pa. 
St.  117,  "The  reason  why  subrogation  Is  not 
allowed  to  one  partner  against  his  co-partner, 
or  to  one  merely  a  Joint  debtor  against  bis 
co-debtor.  Is  because  that  as  between  them 
there  ts  no  obligation  to  pay  the  debt  rest- 
ing upon  one  superior  to  that  which  rests  up- 
on the  others."  It  is  argued  that  the  eloarly- 
Implied  obligation,  as  between  the  obligors 
themselves,  was  that,  as  each  was  bound  to 
pay  one-sixth,  each,  by  reason  of  the  Joint  ob- 
ligntion.  was  practically  a  surety  for  the  oth- 
ers to  that  amount,  and  the  obligation  of  each 
to  pay  the  one-sfxth  for  the  others  was  a 
superior  one.  and  therefore,  as  to  him  who 
involuntarily  paid  It  for  another,  he  was,  to 
tbat  extent,  entitled  to  subrogation.  We  think 
equity  will  sustain  subrogation  that  far.  but 
uo  further.  And  one-sixth  of  the  sum  paid 
Buchanan  and  Grimes  out  of  the  Dowlln 
funds  should  be  refunded  out  of  the  Hoge 
fund;  and  the  decree  of  the  court  below, 
with  tblfl  modification,  la  affirmed. 


BECKETT  et  al.  v.  ALLISON  et  al. 
(Snpzeme  Ooort  of  Pennajrlvonla.    Oct.  31, 

1898.) 

CONVSTAKCa  IS  MOKTOAOB  —  TUUST  —  EVIDI^XCB. 

1.  A  parol  agreement  that  an  absolute  cou- 
veyance  should  be  a  mortgage  cannot  be  estab- 
Ushed  by  the  testimony  of  a  single  witness, 
who  woold  know,  he  tieing  contradicted  by 
three  witnesses,  and  the  attendant  circumBtan- 
ces  ooiitiistent  with  hie  claim  l>eing  just  as  con- 
sistent with  an  arrangement  claimed  by  the 
others  to  have  been  made. 

2.  H.  Bros.,  insolvents,  were  owners  of  oil 
leases  about  to  be  sold  by  tbe  sheriff,  which 
were  worth,  at  the  time,  at  forced  sale,  about 
$60,000.  S.  had  a  first  mortgage  of  (44.000 
thereon.  A  bank,  of  which  D.  was  president, 
had  a  second  lien  of  $20,000.  D.  had  an  in- 
dividual claim,  in  which  A.  was  iutereiited. 
and  there  were  various  other  subsequent 
claims,  one  of  O.,  and  one  of  G.  and  T.,  broth- 
ers of  H.  Bros.  A.  and  D.  bouj^ht  at  the  sale, 
the  following  arrangements  having  been  made 
with  the  knowledge  of  all  the  parties:  A. 
and  D.  should  buy  the  leases  at  the  sale,  if 
they  could  get  them  for  tbe  amount  of  the 
bank's  claim.  They  should  see  that  the  mort- 
gage of  S.  was  not  foreclossed.  G.  and  T. 
should  give  a  mortgage  on  an  interest  they 
had  in  the  leases,  not  covered  by  the  execu- 
tions, as  collateral  for  the  bank's  claim.  G. 
and  T.  should  manage  the  property,  and  if, 
from  the  proceeds  thereof  or  otherwise,  they, 
within  two  years,  paid  the  S.  mortgage,  the 
bank's  claim,  and  the  claim  of  A.  and  D.,  the 
leases  should  he  conveyed  to  G.  and  T.,  wbo 
should  give  a  mortgage  thereon  for  tbe  claim 
of  O.,  which  they  should  pay  from  the  pro- 
ceeds of  the  oil,  ahead  of  tneir  own  claim; 
A.  and  D.  not  to  convey  to  G.  and  T.  till  the 
latter  gave  ■  mortgage  to  O.  B^,  that  G. 
and  T.  bavlng,  at  the  end  of  the  two  years, 
abandoned  all  claim  nnder  the  agreement,  and 
O.  having  refused  an  order  of  conveyance,  on 
the  same  terms  that  G.  and  T,  were  to  receive 
it.  A.  and  D,  did  sot  thereafter  hold  the  prop-' 
erty  In  trust  to  pay  the  claim  of  O.  after 
enough  had  been  got  from  It  to  pay  their 
claims  and  those  of  S.  and  the  bank. 

Apiwal  from  court  of  common  pleas,  Wash- 
ington eotmty. 

Bill  by  John  W.  Beckett,  assignee  for  cred- 
itors. John  R.  Hart,  Individually  and  as  snr^ 
vlvlng  member  of  the  partnership  of  John  R. 
Hart  and  James  Hart,  d6Ing  bnslnesB  as 
Hart  Bros.,  and  by  A.  Lnella  Hart,  adminis- 
tratrix of  said  James  Hart,  deceased,  against 
Jonathan  AlllBon  and  others.  From  an  ad- 
verse decree,  defendant  Oil  Well  Supply 
Company,  wblcb  filed  a  cross  bill,  appeals. 
Affirmed. 

The  opinion  of  the  court  below  Is  as  fol- 
lows (Mclivalne,  J.): 

"There  are  substantially  two  Issues  In  this 
case.  The  first  is  raised  upon  the  plaintiffs* 
amended  bill,  and  ts  between  the  plaintiffs  and 
the  defendants  John  W.  Donnan  and  Jona- 
than Allison.  The  second  Is  raised  upon  the 
cross  bill  of  the  Oil  Well  Supply  Company, 
and  is  between  that  company,  a  nominal  de- 
fendant, and  John  W.  Donnan  and  Jonathan 
Allison,  two  of  the  other  defendants.  In  aid 
of  an  orderly  adjudication,  these  Issues,  so  far 
as  possible,  will  be  considered  separately,  but 
wltbout  duplicating  our  findings  of  fact. 
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"L  Beckett,  Assignee,  et  ti.  t.  Donnan  and 
AUIaon. 

"Facti  Found. 

"From  the  testimony  heard,  and  from  the 
admissions  of  the  parties  In  the  pleadings,  we 
And  the  relevant  facts  In  this  Issue  to  be: 

"L  In  1891.  John  B.,  James.  WUllam  O, 
Thomas,  and  Gay  Hart,  five  brokers,  were 
engaged  In  different  ways  In  the  oil  business. 
They  owned,  together,  leases  on  nine  adjoin- 
ing farms  near  the  borough  of  Washington, 
containing  In  the  aggregate  about  fire  hun- 
dred acres,  being  the  same  that  are  set  out 
in  the  second  paragraph  of  the  plaint!  Cb'  biU. 
John  B.  Hart  and  James  Hart  were  partners 
under  the  Arm  name  of  Hart  Brothers,  and 
were  In  the  business  of  mining  and  producing 
oil,  and  were  the  principal  owners  of  these 
leaseholds.  Quy  and  Thomas  Hart  were  la 
the  business  of  drilling  oU  wells  by  contract 
and  Wm.  C.  Hart  was  a  superintendent  or 
Add  bosa  On  October  5. 1891,  there  had  been 
drilled  on  these  nine  farms  twenty-one  wells, 
all  of  which  produced  oO.  John  B.  Hart  and 
James  Hart,  doing  business  under  the  firm 
name  of  Hart  Brothers,  as  prodncera.  had 
caused  these  wells  to  be  drilled,  and  Guy 
Hart  and  Thomas  Hart,  as  contractors  with 
Hart  Brothers,  had  drilled  all  or  most  of 
them  for  them.  Wm.  C.  Hart,  as  an  employ6 
of  Hart  Brothers,  had  superintended  the  oper- 
ations on  these  leases.  To  oany  on  (^ra- 
tions. It  became  necessary  for  tbe  Hart  Broth- 
ers to  borrow  large  sums  of  money.  On 
September  18, 1889,  they  made  a  loan  from  Jo- 
seph Seep,  of  OH  City,  and  on  Hut  day  they 
delivered  to  htm  a  bond  In  the  penal  aum  of 
$76,000,  conditioned  for  the  payment  of  (1) 
a  note  of  $36,000,  bearing  even  date,  one  year 
after  date,  with  Interest;  (2)  all  notes  which 
they  should  thereafter  glre  to  the  said  Joseph 
Seep  to  secure  future  loans  and  Frances; 
and  (8)  all  notes  giTcn  as  renewals  of  said 
notes,  or  any  of  them,  or  of  tiie  Indebtedness 
thereby  created.  To  secure  tbe  payment  of 
these  notes  glven  and  to  be  given,  a  mortgage 
In  the  sum  of  ¥76,000,  and  bearing  the  same 
date,  was  executed  and  delivered  to  Joseph 
Seep,  which  waa  forthwith  reiwrded,  and  be- 
came a  first  lien  on  leaseholds  3,  4,  6.  6.  7,  S, 
and  9,  before  referred  to,  and  described  and 
numbered  In  the  second  paragraph  of  the 
plaintlfTs'  bill.  All  of  tbe  five  brothers  signed 
this  bond  and  mortgage.  On  the  19th  day 
of  January,  1801,  the  Haxt  Brothers,  James 
Hart  and  John  B.  Hart,  gave  to  the  Citizens' 
National  Bank  of  Washington.  Pa.,  tor  bor- 
rowed money,  a  note  with  warrant  of  attor- 
ney to  confess  Judgment  for  $10,000,  doe  thir- 
ty days  from  date:  and  on  January  24.  1891. 
as  security  therefor,  executed  and  delivered 
to  the  bank  a  mortgage  upon  their  Interest  in 
leaseholds  3,  5,  G,  7,  and  8,  described  and 
ntunbered  in  the  plaintiff's  bill,  which  mort- 
gage was  recorded  and  became  a  second  Uen 
thereon.  On  March  10,  1801,  Wm.  C.  Hart 
executed  and  delivered  to  Hart  Brothers  his 


judgment  note  for  $10,000,  payable  In  four 
mouths,  which  note  was  a*»tgrw-rt,  uid  its 
payment  guarantied  by  Hart  Brothers,  to  tbe 
Citizens'  National  Bank,  and  as  security  there- 
for Wm.  C  Hart  and  John  B.  and  James 
Hart,  as  Hart  Brothers,  delivered  to  the  bank 
a  mortgage  upon  their  Interest  In  leaseholds 
2,  3,  5,  6,  7.  and  8,  hereinbefore  referred  ta 
which  was  recorded  and  became  a  third  lien 
thereon.  To  a  nnmbw  of  othor  persons,  in 
addition  to  Joseph  Se^  and  the  Cltizena*  Na- 
tional Bank,  John  B.  and  Jamea  Hart,  as 
Hart  Brothers,  from  time  to  time  became  in- 
debted, a  large  part  of  which  Indebtedness 
was  evidenced  by  Judgment  notes  which 
could  be  entered  on  any  day,  but  a  part  of 
which  was  not  so  evidenced,  but  waa  due  to 
creditors  upon  ogen  book  accounts.  Ajnong 
this  last  class  of  creditors  were  the  Oil  Well 
Supply  Company  and  Guy  and  Thomas  Hart. 

"2.  Od  October  6,  1801.  the  following  execu- 
tions were  issued:  On  three  Judgments  in  fa- 
vor of  J.  B.  McLain  and  against  John  R.  Hart 
Jamea  Hart  and  W.  C.  Hart  for  the  collec- 
tion of  the  sum  of  $5,095;  and  on  three  Judg- 
menta  In  favor  of  D.  M.  Campsey  for  the  col- 
lection of  the  sum  of  ^,096.  On  October  9, 
1891,  the  following  executions  were  issued: 
On  three  Judgments  in  favor  of  the  Farmers' 
&  Mechanics'  National  Bank  of  Waahln^on. 
Pa.,  for  the  collection  of  $4,067.06,  wherein 
tbe  Hart  Brothers  were  the  defendants;  on 
a  Judgment  in  favor  of  A.  M.  Brown,  trustee, 
against  John  and  James  Hart  for  $650.81;  on 
a  Judgment  In  favor  of  the  Citizens*  National 
Bank  against  Jo^  Hart  and  James  Hart  for 
$10,000,  being  a  Judgment  entered  oa  the 
note  to  secure  the  payment  of  which  tbe 
mortgage  of  date  January  24.  1891  (herein- 
before referred  to,  and  which  was  a  second 
lien  ou  leaseholds  3,  6,  6,  7,  and  8).  was  given; 
on  a  Judgment  In  favor  of  John  W.  Donnan 
and  Jonathan  AUIsou  against  John  and  James 
Hart  for  $r>,000;  on  four  Judgments  In  favor 
of  J.  W.  Hill,  cashier,  against  John  B.  and 
James  Hart  for  the  collection  of  $tI,03S.86; 
on  a  Judgment  in  favor  of  M.  V.  Taylor 
against  John  and  James  Hart  for  $2,38&75: 
on  a  Judgment  in  favor  of  Jonathan  Allison 
against  Hart  Brothers  for  $6,200;  and  on  a 
Judgment  In  favor  of  Gideon  Chapman 
against  Hart  Brothers  for  $5,000.  On  the 
lOtb  day  of  October,  1891.  the  ff^wtag  exe- 
cutions were  issued:  On  two  judgments  In 
favor  of  the  OU  Well  Supply  Company  against 
Hart  Brothers  for  $1,626.75.  And  on  tbe  11th 
day  of  November  the  following  executions 
were  issued:  On  two  Judgments  In  favor  of 
tbe  Vernor  Natural  Gas  Company  against 
Hart  Brothers  for  tbe  collection  M  $470.51. 
By  virtue  of  these  several  executions  the 
sheriff  levied  upon  the  right  title,  and  inter- 
est of  John  Hart  James  Hart  W.  C.  Hart 
aud  Hsrt  Brothers  In  and  ts  the  nioe  lease- 
holds described  and  aunbned  tm  the  secuid 
paragraph  ot  tbe  pkUnUffS*  bill;  also  upon  a 
leasehold  known  as  the  *McLaln  Lease,*  oa 
which  were  two  veils;  and  on  two  leases  on 
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small  lots,  known  as  the  'Stocking  Lot'  and 
the  'Daltou  Lot,'  on  eacb  of  which  there  was 
one  well;  and  In  due  time  advertised  them 
for  sale  on  the  14th  day  of  Xovember,  1891. 
The  amounts  of  the  executiona  upoa  which 
this  levj  was  made  aggregated,  without  costs 
or  interest,  over  ^l,00a  In  addition  to  th« 
liens  of  these  executions,  the  Seep  mortgage^ 
on  which  the  sum  of  ^4,271.73  remained  un- 
paid, and  the  tlilrd  mortgage  of  the  Citizens' 
National  Banlc,  on  which  there  was  due  $10,- 
500,  were  liens  on  parta  of  the  leaseholds  In 
question;  making  In  all  Uens  against  then 
amounting  to  over  (115,000.  la  addition  to 
this,  Hart  Brothers  at  that  time  owed  near 
$2,000  labor  claims,  owed  the  Oil  Well  Sup- 
ply Company  over  $7,000,  and  Guy  and  Thorn- 
aa  Hart  a  claim  for  drilling  weUs  which  they 
fixed  at  $17,000,  making  the  total  Indebted- 
ness of  the  Hart  Brothers  over  $140,000.  The 
nine  leaseholds  at  the  date  of  the  sale  were 
not  worth  in  the  market  (that  la,  as  assets  for 
the  immediate  payment  of  debts)  mcHre  than 
flftj-five  thousand  dollars.  They  had,  how- 
ever, a  speculative  value,  contingent  upon 
the  rise  of  the  price  of  oil,  that  would  ex- 
ceed this  in  an  amount  corresponding  to  the 
faith  of  the  buyer  in  an  immediate  and  ex- 
tensive inflation  of  the  oil  market  At  that 
time  oil  was  very  low,  and  the  market  of  oil 
property  very  dull,  but  there  was  a  belief  and 
hope  among  oil  men  that  then  loon  would  be 
a  better  price  paid  for  olL 

"3.  At  the  sherifT's  sale  Jonathan  Alllsoa 
became  the  purchaser  of  the  nine  leasehold 
estates,  aggregating  about  five  hundred  acres, 
at  the  following  prices  (the  sale  discharging 
all  liens  except  that  of  the  first  mortgage,  on 
which  was  then  due  the  sum  of  $44,271.73): 
Frank  Gabby  lease,  $5;  Wm.  Gabby  lease, 
$5;  J.  A.  Howden  lease,  $50;  Wm.  Paul 
lease.  $25;  the  second  Wm.  Paul  lease,  $5; 
Wm.  McDantei  lease,  $1;  Enoch  Prlgg  lease, 
$100;  Jas.  P.  Sayer  lease,  $100;  and  A.  Mc- 
Danlel  lea^e,  $100;  or  $391  for  alL.  Jona- 
than Allison  bought  these  leasehold  estates 
for  himself  and  John  W.  Donnan,  and  they 
immediately  after  the  purchase  took  posses- 
sion, and  the  oil  produced  from  that  time  un- 
til the  present  has  been  contrived  by  them. 
From  Xovember  14,  1891,  when  they  took 
possession,  up  until  January  24,  18d4,  the  Im- 
mediate management  of  the  leases  was  in- 
trusted by  Jozmtban  Allison  and  John  W. 
Donnan  to  Guy  Hart  and  Thomas  Hart,  un- 
der an  arrangement  which  we  will  hereafter 
fully  set  out.  W.  C.  Hart,  who  had  worked 
on  the  leases  for  the  Hart  Brothers  was  em- 
ployed under  Guy  Hart  and  Thomaa  Hart  to 
do  work  similar  to  what  he  had  done  before 
the  sale.  The  money  necessary  to  pay  the 
expenses  of  running  the  leases  was  paid  by 
Jonathan  Allison  to  Guy  Hart,  who  paid  it 
out  to  the  en:4>loy€8  and  those  furnishing  ma- 
terial used  on  the  leases.  From  January  24, 
1894,  up  to  the  date  of  the  filing  of  the  plain- 
tiffs' bill,  the  defendants  John  W.  Donnan 
and  Jonathan  AIllaoB  vera  In  possession  of 
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■aid  leaseholds,  and  claimed  to  he  the  abso- 
lute owners  thereof,  and  still  maintain  that 
claim.  On  the  18th  day  of  November,  1891, 
Geo.  E.  Lockhart,  Esq.,  high  sheriff  of  Wash- 
ington county,  acknowledged  in  open  court 
his  deed  poU  to  Jonathan  Allison  for  the 
leasehold  estatea  in  dispute,  which  was  duly 
recorded  and  delivered  to  the  vendee  therein 
named.  The  record  of  this  sheriff's  sale, 
which  precedes  the  acknowledgment  and  de- 
livery of  the  sheriff's  deed,  is  regular  and  in 
due  form,  and  the  validity  of  the  sale  Is  in 
no  way  called  In  question.  Upon  November 
14,  1891,  immediately  after  the  sheriers  sale, 
John  R.  Hart,  for  himself  and  Hart  Brothers, 
at  the  Instance  of  John  W.  Donnan  and 
James  C.  Boyce,  executed  and  delivered  a 
deed  of  assignment  to  Jonathan  Allison  of 
all  the  right,  title,  and  Interest  of  the  Hart 
Brothers  In  the  leasehold  estate  bought  by 
Allison  from  the  sheriff,  and  In  a  few  days 
thereafter  James  Hart  signed  said  deed  of 
assignment.  No  consideration  passed  from 
Allison  to  the  Hart  Brothers  at  the  time  this 
deed  was  delivered,  and  no  reason  appears 
why  it  was  executed  and  delivered  except 
that  assigned  by  Jobn  W.  Donnan,  who  says 
that  the  purpose  was  to  have  the  title  at  once 
pass  to  Allison,  so  that  the  contract  could  be 
concluded  with  Guy  and  Thomas  Hart,  and 
their  mortgage  secured  to  protect  the  Oil  Well 
Supply  Company's  claim,  as  had  been  agreed 
upon;  the  contract  with  Guy  and  Thomas  re- 
ferred to  being  the  one  hereinafter  set  out 
On  the  ISth  day  of  May.  1865,  an  alias  execu- 
tion was  Issued  on  the  Judgment  of  M.  V. 
Taylor's  Executor  va  Hart  Brothers,  John  B. 
Hart  and  James  Hart,  and  the  Interest  of  the 
defendants  In  the  leaseholds  In  questlcm  was 
levied  upon  and  sold  to  A.  W.  Pollock,  and 
A.  W.  Pollock,  ou  June  19,  1896,  assigned  to 
John  W.  Donnan  and  Jonatlian  Allison  the 
Interest  which  he  took  under  the  sheriff's 
sale  in  said  leaseholds.  This  sheriff's  sale 
was  instigated  by  John  W.  Donnan  after  Lee 
&  Chapman,  attorneys  for  the  plaintiffs,  bad 
made  their  demand  for  an  account,'  and  at  the 
sale  he  gave  public  notice  that  the  defend- 
ants in  the  writ  had  no  Interest  whatsoever 
In  said  leaseholds,  but  that  they  were  owned 
absolutely  by  himself  and  Jonathan  Allison. 

"4.  When  John  B.  Hart  learned  that  execu- 
tions had  been  issued  against  him  by  Mc- 
Laln  and  Campaey,  on  October  5,  1S91,  he 
was  exceedingly  anxious  to  make  some  ar- 
rangement by  which  a  sale  of  his  property 
could  be  avoided.  He  endeavored  to  have 
them  stay  their  executions  until  he  could 
make  some  arrangement  to  have  them  paid, 
and  might  have  succeeded  had  not  other  cred- 
itors Issued  other  executions,  on  October  9, 
1891.  John  W.  Donnan  was  president  of  the 
Citizens'  National  Bank,  the  owner  of  the  two 
ten  thousand  doUar  mortgages,  and  was  an 
unsecured  Individual  creditor  of  the  Hart 
Brothers.  Jonathan  AUIsou  waa  a  director 
of  the  Citizens'  National  Bank,  and  was  also 
an  unsecured  Individual  creditor.   The  debt 
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doe  Donnan  and  AlUson  itj  Hart  Brothers  waa 
A  debt  wUch  grew  out  of  a  transaction  in 
wblcta  Donnan  and  Allison  were  jointly  inter- 
ested. After  the  Mclaln  and  Campsey  exe- 
cutions Issned,  It  became  the  duty  of  John  W. 
Donnan  to  look  after  the  interest  of  the  bank 
and  the  Interest  of  himself  and  Jonattian 
Allison.  On  October  6th  or  eth  he  sent  for 
John  R.  Hart  aod  inquired  of  blm  In  regard 
to  his  Indebtedness  and  Oie  iffobablllty  of 
his  being  able  to  get  through.  At  the  time 
of  tills  conversation  John  W.  Donnan  had  in 
tala  posEesslon  and  control  the  two  ten  thon- 
sand  dollar  judgment  notes,  to  secure  the 
payment  of  which  the  two  mortgages  were 
'giren  to  the  Citizens'  National  Bank,  and  two 
other  Judgment  notes  given  for  the  Hart 
Brothers'  Indebtedness  to  himself  and  Jona- 
than Allison  on  wUcb  Judgment  had  not  been 
entered,  and  one  purpose  of  the  requested 
Interview  was  to  find  out  if  Hart  Brothers 
had  any  other  Judgment  notea  ontstanding  on 
.  which  Judgment  could  be  entered  and  execu- 
tlona  issued.  John  R.  Hart  at  this  interview 
assured  Donnan  ttiat  th^  had  no  other  Judg- 
ment notes  ont,  and  that  there  was  no  other 
peraon  who  could  Issue  an  execution  against 
them,  and  that  he  thought  they  could  make 
an  arrangement  with  McLaln  and.  Oampsey 
to  withdraw  their  executions.  Mr.  Hart  was 
anxious  to  make  some  arrangement  with  his 
creditors  th&t  would  prevent  the  sale  of  his 
property  by  the  sherlfT.  On  October  9,  1891, 
two  or  three  days  after  this  Interview,  other 
creditors  entered  Judgments  and  Issued  execu- 
tions, and  John  W.  Donnan,  learning  this 
fact,  entered  Judgment  on  the  four  judgment 
notes  he  held,  and  Issued  executions  on  three 
of  them.  On  that  evening  or  the  evening  ot 
the  next  day,  John  W.  Donnan,  John  R.  Hart, 
James  Hart,  and  Guy  Hart  had  a  meeting, 
and  at  that  meeing  the  situation  of  the  Hart 
Brothers,  and  how  tar  their  property  would 
go  towards  paying  their  debta,  was  discussed, 
and  the  conclusion  was  reached  that  they 
were  hopelessly  Insolvent  James  and  John 
then  stated  to  Donnan  that  they  owed  Quy  and 
Tom  about  91T,000,  and  they  hoped  some  ar- 
rangement could  be  made  that  would  secure 
something  for  them;  that  they  did  not  care 
for  themselves;  that  they  Intended  to  leave 
for  some  other  field.  Donnan  then  proposed 
that  If  Guy  Hart  and  Thomas  Hart  would 
give  a  mortgage  on  their  Individual  Interests 
In  the  leaseholds  levied  uixm  to  the  bank, 
as  collateral  to  protect  the  payment  of  Its 
two  mortgages  of  ten  thousand  dollars  each, 
that  lie  would  bid  up  the  property,  if  neces- 
sary, to  a  price  sufficiently  large  to  cover 
these  two  mortgages,  and,  In  the  event  he  or 
some  one  else  In  his  behalf  became  the  pur- 
chaser at  the  sberUTs  sale,  he  would  place 
the  management  of  the  leaseholds  under  the 
care  of  Guy  and  Tom  for  a  term  of  two  years, 
with  the  understanding  that  the  production 
of  the  wells  thereon  should  be  run  In  the 
name  of  Jonathan  ADIson,  and  fbe  money 
realised  therefrom,  after  payment  of  running 


expenses,  Including  pampas  wages  to  Guy 
and  Thomas,  should  be  applied  to  the  pay- 
ment of  the  Indebtedness  owing  tlK  Oltlxeus' 
National  Bank,  and  the  Indebtedness  owing 
John  W.  Donnan  and  JMiathan  Alllaon,  and 
on  the  Seep  mortgage;  and  upon  the  expira- 
tion of  the  said  two  years,  or  at  any  time  be- 
fore, If  payment  In  full  of  said  hidebtedness 
had  been  made  or  satisfactorily  arrmnged 
for,  the  said  leasehold  properties  should  be 
assigned  and  conveyed  by  the  defendants 
absolutely  to  the  said  Gay  and  Thomas  Han, 
Donnan  and  Allison  In  the  meantime  to  look 
after  the  Seep  mortgage  that  waa  ovo^oe. 
As  Tbomaa  Hart  waa  not  present  at  this  In- 
terview, the  proposition  waa  taken  under  ad- 
visement until  he  could  be  seen.  On  October 
24, 1891,  the  proposition  was  accepted  by  Gay 
and  Thomas  Hart  and  tiiey,  on  the  20th  day 
of  October,  1891,  executed  and  delivered  to 
the  Citizens'  National  Bank  the  mortgage 
provided  for  tn  the  contract  and  Immediately 
after  the  sherfCTs  sale  they  were  Intmsted 
with  the  management  of  the  leases,  as  bere- 
inbefore  set  ont    When  the  sheriff's  sale 

:  was  made  the  price  of  oU  waa  low,  and  the 
market  for  oU  property  very  dull,  but  a  taope 
was  being  Indulged  that  It  would  soon  rtse. 
Ouy  and  Thomas  Hart  continued  in  the  man- 
agement of  the  leaseholds  under  Jonathan 
Allison  nntn  tiie  whiter  of  1893-94.  The  price 
of  oU  did  not  advance,  as  was  expected,  and 
the  market  continued  dull.  Under  these  cir- 
cumstances, Ouy  and  Thomas  Hart  concluded 
they  could  do  better  elsewhere,  and  on  the 
22d  day  of  January,  1884,  they  released  and 
quitclaimed  all  Interest  they  bad  In  these 
leaseholds  to  Jonathan  Allison  and  John  W. 
Donnan,  and  surrendered  possesslcm.  John 
Hart  during  the  pendency  of  this  proposition 
by  Donnan  to  Guy  and  Thomas  Hart  and 
before  Its  acceptance,  asked  If  the  Hart 
Brothers  would  get  anything  if  Gny  and  Tom 
should  eventually  sen  this  property,  aft^r 
they  would  get  It  for  more  than  their  claim, 
and  was  told  that  that  was  a  matta  that 
would  lie  wholly  with  Guy  and  Tom. 

"S.  Shortly  before,  or  some  time  after,  the 
aherilTs  sale  (we  are  unable  to  fix  the  date 
from  the  testimony,  and  It  is  Immaterlnl), 
John  W.  Donnan.  with  the  aid  and  consent 
of  John  R.  Etart  acting  for  himself  and  his 
four  brothers,  mortgagors,  made  an  arrange- 
ment with  Joseph  Seep,  the  holder  of  the  first 
mortgage,  that  Donnan  and  Allison  should 
receive  an  assignment  of  the  notes  and  the 
mortgage  to  the  extent  that  they  should  pay 

I  the  same.  In  pursuance  of  this  arrange- 
ment Donnan  and  Allison  paid  to  Josepb 
Seep  flO,000  on  November  30,  1891;  $10,- 
000  on  December  23,  1891;  910,000  on  Feb- 
niary  24,  1892;  and  $a387.24  on  March  28. 
1802,~whlch,  with  the  credits  for  oil  sold, 
waa  payment  in  full  of  the  $44,271.73  and 
Interest  due  on  the  mortgage  at  the  date  of 

the  sheriff's  sale;  and  on  the   day  of 

June,  1892,  received  from  Joseph  Seep  an 
assignment  of  the  notes  and  mortgage  to 
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JonaUiu  AlUson.  and  he  atUl  bu  posaesetoD 
of  the  notcfl,  and  the  mortgage  aasigned  still 
remain*  unsailsfled.  The  four  Judgments 
entered  by  John  W.  Donnan— two  In  favor 
ot  the  Oltlsens*  National  Bank,  one  fn  hla 
own  faror,  and  one  In  favor  of  Jonathan 
AII!Bon-«re  not  aatlafled  niran  the  record. 

James  Hart  died  September  2t,  1804. 
and  letters  of  administration  upon  his  estate 
were  granted  to  his  widow,  A.  Laella  Hart 
a  plaintiff  herein.  John  B.  Hart  Individual- 
ly and  as  surviving  partner  of  Hart  Brothers, 
on  October  12,  1886,  assigned  aU  Interest  In 
said  leaseholds  to  John  W.  Beckett,  a  plain- 
tiff herein,  In  trust  for  creditors. 

**In  addition  to  the  foregoing  facts  found, 
we  further  find  negatively:  (1)  That  no 
agreement,  onderstaudlng,  or  contract  rela- 
tive to  the  purchase  of  these  nine  leasehold 
estates  In  question  at  the  sheriff's  sale  was 
bad  or  entered  Into  before  the  sheriff's  sale, 
or  at  any  time,  by  the  defendants  John  W. 
Donnan  and  Jonathan  Alllbon,  or  either  of 
them,  with  John  Hart  and  James  Hart,  or 
either  of  them,  or  any  othw  person,  whereby 
It  was  agreed  or  understood  'that  said  nine 
leaseholds  should  be  purchased  for  the  Cltl- 
Eens'  National  Bank;  that  the  purchaser 
should  hold  title  thereto  and  possession  there- 
of as  security  to  pay  the  Indebtedness  due  to 
Joseph  Seep  and  the  Citizens'  National  Bank; 
that  the  purchaser  should  have  the  manage- 
ment of  said  leaseholds.  aQd  receive  the  mon- 
eys and  proflta  derived  from  the  then  pro- 
ducing wells  tbereon,  and  should  apply  the 
same  to  the  payment  of  the  Interest  and 
principal  of  the  aforesaid  Indebtedness;  that, 
upon  full  payment  of  said  Indebtedness, 
said  leaseholds  should  go  to  the  Oil  Well 
Supply  Company,  which,  out  of  the  moneys 
and  profits  derived  therefrom  as  aforesaid, 
should  pay  Itself  about  the  sum  of  99.000 
and  the  Interest  thereon,  due  It  from  the 
Hart  Brothers,  John  B.  Bart  and  James 
Hart,  and,  upon  full  payment  of  said  last- 
mentioned  sum,  said  leaseholds  should  go  to 
Hart  Brothers,  James  Hart  and  JiAn  B. 
Hart,  as  la  set  ont  In  the  plalntiffls*  bill.  (2) 
That  no  person  or  persons  were  'prevented 
or  deterred  from  bidding'  at  the  sberUTs 
Bale  by  the  knowledge  ot  the  existence  of 
any  such  contract,  or  by  the  reason  of  any 
contract  with  John  B.  Hart  and  James  Hart, 
as  Hart  Brothera  or  Individually,  to  which 
John  W.  Donnan  and  Jonathan  Allison,  or 
either  of  them,  was  a  party,  or  of  which  they 
had  knowledge. 

**Anawer&  to  Reanests  by  the  Plaintiffs  for 
Findings  of  Fact 

"The  conrt  answers  the  request  on  behalf 
of  the  plaintiffs,  to  find  the  following  facta, 
aa  follows: 

"First  From  the  summer  of  1884  until  Sep* 
tember  24,  1894,  the  date  of  the  death  of  the 
latter,  John  B.  Hart  and  James  Hart  were 
partnm,  under  the  firm  name  and  style  of 
Bart  Bxodim.    Unta  about  October  1, 1881, 


they  were  engaged  In  producing  petroleum 
oil  and  gas  In  Washington  county,  Pennsyl- 
vania. 
"Answer:  Adopted, 

"Second.  On  November  14.  1691.  John  B. 
.Hart  and  James  Hart  Individually  and  aa 
the  firm  of  Hart  Brothers,  owned  Interests 
In  the  leasehold  estates  described  in  para- 
graph 2  of  the  bill,  the  record  title  there<tf 
then  being  as  follows,  viz.:  (1)  In  the  Frank 
M.  Gabby  lease.  Hart  Brothera  owned  an- 
undivided  three-twelfths  interest  <2)  In  the 
east  half  of  the  W.  A.  Gabby  lease.  Hart 
Brothers  owned  the  entire  Interest  &)  In> 
the  Bellevue,  or  John  A.  Howden.  lease,  Jobn^ 
B.  Hart  and  James  Hart  owned  the  entire- 
Interest  (4)  In  the  WlUlam  McDanlel  leaaCr 
John  B.  Hart  owned  the  entire  Interest  (B>> 
In  the  Enoch  Prlgg  lease,  Hart  Brothers 
owned  an  undivided  seven-eighths  Interest 
(6)  In  the  James  P.  Sayer  lease.  Hart  Broth- 
ers owned  the  entire  interest  (?)  In  the  An- 
drew McDanld  lease,  Jtdm  B.  Hart  and 
James  Hart  owned  the  entire  Interest  (8) 
In  the  William  Paul  fifty-acre  lease.  Hart 
BrothMS  owned  an  undivided  five-eighths  In* 
terest  W.  O.  Hart  Gny  Hart  and  Thomas 
Hart  each  owned  an  undivided  one-eighth  In- 
terest ther^n.  (9)  In  the  WUlIam  Paul  forly- 
seven  and  three-quarter  acre  lease,  John  B. 
Hart  and  James  Hart  owned  the  entire  In- 
terest AU  of  said  nine  leases  are  for  the 
purpose  of  drilling  and  operating  for  petro- 
leum and  gas  upon  the  lands  therein  de- 
scribed, for  a  specified  term  of  years  (the 
shortest  term  t>elng  to^  three  years),  and  as 
much  longer  as  oil  and  gas  la  found  In  pajc- 
Ing  quantities. 

"Answer:  Adopted. 

"Third.  W.  C.  Hart  Gny  Hart  and  Thom- 
as Hart  on  November  14,  1891,  claimed  to 
own  undivided  Interests  In  certain  of  the 
above  leaseholds,  which  had  been  assigned 
to  them  by  parol  by  Hart  Brothers,  and  tot 
which  they  had  no  paper  or  record  title 
whatever.  The  production,  however,  from 
the  leases  in  which  W.  C,  Guy,  and  lliomaa 
claimed  to  have  undivided  Interests,  was  run 
upon  the  books  of  the  plpe-Une  company  to 
the  credit  of  Hart  Brothers  until  about  No- 
vember 14,  1891. 

"Answer:  There  Is  nothing  In  the  testi- 
mony that  enables  the  court  to  answer  this 
request  affirmatively. 

"Fourth.  On  Septemb^  18,  1889,  James 
Hart  John  R.  Hart  W.  C.  Hart  Gny  Hart 
and  Thomas  Hart  executed  and  delivered  to 
Joseph  Seep  their  certain  bond  or  obllfratlon. 
In  the  sum  of  975,000,  conditioned  for  the  pay- 
ment of  (1)  a  note  made  by  the  obligors  to 
the  order  of  Joseph  Seep,  for  $35,000,  bear- 
ing even  date,  and  payable  with  Interest  In 
one  year  from  Its  date;  (2)  all  notes  which 
the  obligors  should  thereafter  give  to  the  or- 
dw  of  Joseph  Seep  to  secure  future  loans 
tnd  advaneea;  and  &)  all  notes  given  aa  re- 
newals ot  said  notes,  or  any  at  tbem,  or  oC 
the  Indebtedness  theiebj  craated. 
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"Answer:  Adopted. 

"FUtb.  To  Becare  the  payment  thereof,  the 
above-mentioned  five  obligors,  on  September 
18,  1889,  executed  and  delivered  to  Joseph 
Seep  a  mortgage  bearing  that  date,  which 
was  forthwith  recorded,  and  became  a  flrst 
Uen  upon  leaseholds  3,  4»  S,  6^  7,  8»  and  ft 
described  in  paragraph  2  of  the  bllL 

"Answer:  Adopted. 

"Sixth.  The  said  f35,000  note,  and  a  %10,- 
000  aote,  dated  September  28,  1889,  and  siga^ 
ed  by  the  five  Hart  brothers  for  money  loan- 
ed by  Joseph  Seep,  were  paid  out  of  oU  run 
to  the  credit  of  Hart  Brothers,  and  were  sur^ 
rendered  to  John  R.  Hart  after  iiayment; 
and  the  said  mortgage  was  antll  after  No- 
vember 14,  1891,  held  and  retained  by  said 
Seep  as  security  for  subsequent  loans  made 
by  him  to  the  firm  of  Hart  Brothers  alone, 
which  loans  were  evld^ced  by  six  promis- 
sory notes,  dated  and  for  the  amounts  a» 
folio wa  viz.: 

Dec  »,  1889.  pajaU*  ta  8  oMOtbs,  lor  tia.n»  M 

Feb.  5.  1B90,  B  10.0(U  00 

iter.  S.  Itm,  «  KOOO  09 

Hiy  8,180^  t  6.8«a 

Jww  I,  mo,  l»«ays  i,7wi  n 


ToM  ........ 


..«i7,fln  01 


"Kacb  of  said  notes  was  drawn  payable  te 
the  order  of  Joseph  Seep,  and  wae  slgnedt 

'Hart  Bros.,  by  John  Hart' 

"Answer:  Adopted;  but  these  loans  were 
made  on  the  credit  of  the  bond  and  mortgage 
of  the  five  brothers,  Seep  understanding  that 
the  Hart  Brothers  for  whom  John  signed  U>- 
^ded  the  five  brothers. 

"Seventh.  On  January  19. 1891,  Hsrt  Broth- 
«rs,  James  Hart  and  John  R.  Hart,  executed 
and  delivered  to  Citizens'  National  Bank  their 
t>Ul  single  and  warrant  of  attorney  for  $10,- 
'000,  due  thlr^  days  from  date;  and  on  Janu- 
ary 24.  1881.  as  security  therefor,  they  de- 
livered to  said  bank  a  mortgage  of  that  date 
upon  their  Interests  la  leaseholds  3,  5,  6,  7.  and 
B,  described  la  paragraph  2  of  blU,  wbicb 
■urtgage  was  recorded  and  became  a  second 
lien  tbereon,  and  the  amount  due  thereon  wsa. 
on  November  14.  1801,  liquidated  at  No.  67 
VetvuBiT  term,  1882,  in  the  common  pleaa 
ot  Washington  county,  by  am.  scl.  fa.  sur 
mortgage  and  confession  of  judgment  In  the 
■nm  of  910JI62.60. 

**An8wer:  Adopted. 

"Eighth.  On  March  19, 1891,  W.  O.  Hart  ex- 
ecoted  and  dellTered  to  Hart  Brothers  his 
Jndgnient  note  for  910,000.00,  payable  In  four 
■lonths.  which  note  was  asslKned  and  guar- 
antied by  Hart  Brothers  to  Citizens'  National 
Bank,  and,  as  security  therefor,  on  ssld  date 
■Bid  W.  a  Hart  and  Bart  Brothers  delivered 
to  said  bank  a  mortgage  upon  their  Individ- 
nal  Intereita  In  leaseholds  2,  8,  6,  6,  7,  and  8, 
deseribed  In  paragraph  2  of  bill,  which  mort- 
gage was  recorded  and  became  a  third  lien 
thereon;  and  tile  amount  due  thereon  was, 
on  Novvmber  lA.  18B1,  liquidated  at  No.  «8 
Febmary  term,  1892,  In  the  common  pleaa  ot 
Washington  ooonty,  by  am.  sd.  fa.  sor  mort- 


gage and  confession  of  Judgm^it  In  tlie  mam 
ot  $10,512.17. 
"Answer:  Adopted. 

"Nhith.  John  R.  Hart  and  Jamea  Hart  In- 
divIdwUy,  and  as  the  firm  of  Hart  Brotben^ 
became  financially  embamased;  and  from 
October  6,  1881,  to  October  10^  1881,  execo- 
tlona  were  lasoed  npoo  Jodgmenta  asmlnst 
them,  which  execatlone  beome  liens  upon 
their  Interests  In  the  leaseholds,  described  In 
paragraph  2  of  plalntUCS'  blQ,  in  the  follow- 
ing ordo;  via.: 

L  (■)  9mirT  wUoas  sfWiHsa.  ••••  VUMS  W 

(b)  A.  U.  Browa,  TmitM,  vs.  Jobs  B. 
Hart  and  Juum  Hart;  KM  novsmlMr  term. 
1891;  debt.  tsn.OZ;  a.  te.  74  NovtmbM' 
torm.  1S91;  on  Novembw  14,  ISH,  tb*  Mt, 
tnterirat,  tad  cott>,  viz.  ISSOJl,  v«re  a»- 
ilKn«d  to  Joostbao  AUlMm.ud  •ontnnwd 
by  tb«  ibwlS;  dabt.....   Ma 

S.  <aj  CItlMia*  NaUooal  Bank  vs.  Hart 
Broaan,  iaaus  Hart  and  John  Bart:  M 
Novamber  tarin,  UM;  L  Ca.  n  MavMSlNr 

term.  1891:  dabt   lO^OOB  M 

■-4ald  judgmMl  balnf  asoored  ftr  nuntgaaa 
deacribed  In  aarantb  nndlns  ot  (act. 

(b)  Jonatban  AlUaOB  andjobs  W.  Doanaa 
va.  JoliB  Hart  and  Jamaa  Hart:  m  Kovaa- 
bar  tann.  IIU;  t.  te.  77  Hovambar  tern, 

U91:  debt   i^aaoM 

t.  H.  T.  Tarlor  va,  Bait  Brotben,  J«bn 
B.  Hut  and  Jamen  Hart;  SU  November 
term,  1891;  fl.te.ll  November  term.  UM; 
«ebt    t.ns  79 

4,  Bnndrr  axeeotlena  aBsroaatlna   Cau  OS 

5.  Jonatban  Alllion  va.  Hart  Brotbers  and 
JtOtn  Hart:  ta  November  term.  UU;  fl. 

n  November  term,  1881;  debt   S.aoD  <l 

f.  Sundrr  exeeotlODB  agrregatlag   7.CXS  oa 

7.  Kucatlona  ot  OU  Well  Suppir  Co^.  ac- 

sregaUns   .>■•  .>.....•.  1*08  IB 

"Answer:  Adopted. 

"Tenth.  By  virtue  of  which  several  writs  of 
fl.  fa.  the  sheriff  of  Washington  county,  on 
October  80,  1881,  levied  upon  all  the  rifcbt, 
title,  and  Interest  of  John  Hart  James  Hart, 
and  W.  C  Hart,  and  Hart  Brothers,  In  and  to 
twelve  leaseholds  for  oil  and  gas  purposes, 
nine  of  whiCh  leaseholds  an  deaeribed  aC 
length  In  paragraph  2  ot  the  bilL 

"Answer:  Adopted. 

"Eleventh.  At  the  time  of  the  Issuance  of  tbe 
writs  of  fl.  fa.  set  forth  In  paragraph  8  of  this 
finding  of  (acts,  John  W.  Donnan  was.  and 
now  Is,  a  member  of  the  bar  of  WashlUKton 
county,  and  president  of  Citizens'  National 
Bank;  and  Jonatban  Allison  at  said  time,  and 
until  August  27,  1887.  waa  directs  thereof; 
and  said  Donnan  waa  attorney  of  record  for 
said  bank  In  the  proceedings  opon  the  writ 
of  fl.  fa.  aforesaid:  and  all  the  business  of 
the  said  bank  relatliw  to  tbe  transactions  In- 
▼olred  in  this  suit  was  conducted  by  said 
Donnau  and  Allison. 

"Answer:  Adopted. 

"Twelfth.  On  October  27, 1881,  at  OH  City. 
It  was  arranged  between  John  W.  Donnan. 
on  bebalf  of  himself  and  Jonathan  Allison, 
John  R.  Hart,  on  behalf  of  Hart  Brothers,  and 
Joseph  Seep,  that,  If  aatd  AUiaon  should  pur- 
chase the  leasehoIdB  at  tbs  sheriff's  sale  then 
pending,  upion  payment  thereof  Joseph  Seep 
would  assign  to  Allison  the  $75,000  mortgage 
deecrlbed  in  paragraph  4  of  this  finding  of 
facts,  and  that  as  soon  as  the  amount  doe 
by  Hart  Brettaera  to  tbe  Oltlseiia'  Nattoaal 
Bank,  Jebn  W.  Donaaiit  and  Jbnafluui  AlU- 
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•on,  ud  the  amount  dne  upon  nld  mortage, 
•bonld  be  fully  paM,  said  AUIion  would  tnuu- 
fer  the  keaseboldc  back  to  Hart  Brothers. 

"Answer:  Dented.  If  hj  *Hart  Brotbera^  Is 
meant  die  firm  of  'Hut  Bros..'  John  R.  Hart 
and  James  Hart  belnff  the  members  thereot 

**llilrte«itb.  Sabseqnent  to  tills  arrange- 
ment, but  some  time  before  November  14, 
1891,  It  was  found  that  Oil  Well  Supply  Com- 
pany Intended  to  btd  up  the  property  at  the 
sheriff's  sale  for  the  purpose  of  realizing  upon 
tts  claim  (a  part  In  Judgment,  and  a  part  not 
hi  jndgmuit}  against  Hart  Brotbera;  and  an 
arrangement  was  then  made  betwem  John 
W.  Donnan  (on  behalf  of  himself,  Allison, 
and  Clttaens*  National  Bank),  Oil  WcAl  Sup- 
ply CammBy,  and  Hart  Brothers  that,  as  the 
Interests  of  Hart  Brottiers  In  the  leaseholds 
were  regarded  as  worth  over  (100,000,  they 
could  be  made  to  pay  the  amount  of  the  Seep 
mortgage,  the  Indebtedness  dne  to  Citizens* 
National  Bank.  Allison,  Oonnan,  and  Oil  Well 
Supply  Company  In  a  short  time;  that  Oil 
Well  Supply  Company  should  not  bid  at  the 
sheriff's  sale;  that  uld  Donnan  should  con- 
tnd  the  sberifl's  sale  (be  betng  willing  to  bid 
fZaOOO  for  the  leaseholds);  the  leaseholds 
ahould  be  bouidit  by  said  Donnan,  AUIaon,  or 
tlw  bank;  and  tfae  title  should  be  conveyed  to 
Gay  Hart  and  Thomas  Hart,  who  should  b»- 
enre  Uie  Indebtedneas  to  Cttlnns*  Siaticatal 
Bank.  Jonathan  Alllsoin,  and  John  W.  Donnan. 
and  secure  tha  Indelrtedness  to  Oil  Sup- 
ply Company;  and,  after  the  payment  of 
these  debts,  the  said  Ony  Hart  and  Thomas 
Hart  should  retain  said  leaseholds  mitU,  out 
of  the  pradnetlon  of  the  same,  an  Indebted- 
ness due  to  them  from  Hart  Brothers  was 
paid  in  full,  after  which  payments  the  inter- 
ests in  said  leaseholds  sold  at  sheriff's  sale 
■bonld  revert  to  Hart  Brothers.  Dxuijtg  the 
whole  of  the  negotiations,  John  W.  Donnan 
was  anxious  to  secure  the  payment  of  the 
^Ims  against  Hart  Brothers  of  CItisens'  Nsr 
tional  Bank.  Allison,  and  himself,  and  his  ef- 
forts were  to  accomplish  that  end. 

^'Answer:  Denied. 

"Fourteenth.  In  pursuance  of  said  agree- 
ment, and  relying  upon  the  carrying  out  of 
the  same,  the  Oil  Well  Supply  Oomiwny, 
though  represented  at  said  sheriff's  sale,  re- 
frained from  bidding  upon  the  leaseholds  of- 
fered for  sate;  and  John  W.  Donnan  was 
suffered  to  control  and  direct  the  said  sale, 
and  the  sheriff,  on  November  14,  1891,  sold 
the  said  leaseholds  to  Jonathan  Allison  for 
the  sum  of  $391,  snl^ect  to  the  Joseph  Seep 
mortgage  set  forth  In  paragraph  5  hereof, 
and  the  same  was  afterwards  returned  by 
the  sheriff  as  sold  to  said  Jonathan  Allison. 

"Answer:  Denied.  There  wag  no  such 
agreement  as  the  one  herein  referred  to. 

"Fifteenth.  Said  sheriff,  by  deed  poll,  dat- 
ed November  14,  1891,  acknowledged  Id  open 
court  on  November  18,  1891,  conveyed  said 
leaseholds  to  Jonathan  Allison.  Upon  the 
said  November  14,  1891,  John  B.  Hart,  James 
Hart,  and  Hart  Brothers,  at  the  solicitation  of 


7olm  W.  Dranan,  exeented  and  delivered  to 
said  Jonathan  AUlson,  for  the  eonslderatdon 
therein  stated  (vis.  tlie  sum  of  one  dollar  and 
of  other  divers  and  valuable  consideration^, 
a  deed  of  assignment  of  all  their  Interests  in 
the  said  leas^olds.  John  R.  Hart,  James 
Hart,  and  Hart  Brothers  received  no  consid- 
eration upon  delivery  of  said  deed.  Said  Al- 
lison subsequmtly  conveyed  to  said  Donnan 
an  undivided  Int^est  In  said  teasehdlds. 
"Answer:  Adopted. 

"Sixteenth.  On  November  16.  1891,  Jona- 
ttmn  Allison  and  John  W.  Donnan  took  pos- 
session and  management  of  said  leaseholds, 
and  of  the  receipt  of  Hie  moneys  and  profits 
arising  from  the  producing  wells  thereon,  and 
ever  since  have  held  end  contlnned  snch  pos- 
session and  management.  W.  O.  Hart  had, 
prior  to  tbiB  date,  been,  for  Hart  Brothera, 
superintendent  of  said  leasdMldB,  and  was 
continued  after  the  sale  In  charge  of  the 
pumping  and  operating  diereof.  The  saki 
Jonathan  ADIson  failed  to  convey  the  lease- 
holds to  said  Ony  Hart  and  Thomas  Hart; 
and  the  said  Guy  Hart  and  Thomas  Hart 
never  gave  tbeit  mortgage  to  00  Well  Supply 
Company  as  agreed  upon.  On  January  24, 
1894,  Guy  Hart  and  Thomas  Hart,  for  no  con- 
sideration paid  to  them,  executed  and  deliv- 
ered to  the  said  Allison  and  Donnan  a  writ- 
ten assignment  of  all  their  interests  whatso- 
ever In  the  leaseholds  Involved  In  this  con- 
troversy. 

**An8wer:  As  a  whole,  this  finding  la  not 
adopted,  as  it  appean  to  negative  the  fact 
that  Ony  and  Thomas  Hart  were  put  into  the 
management  of  the  leases,  and  that  W.  0. 
Hart  worked  under  them. 

"Seventeenth.  The  sheriff  omitted  to  levy 
upon  numerons  articles  of  persomilty  owned 
by  Hart  Brothers,  consisting  of  drilling  tools, 
a  horse,  saddle,  single  and  double  harness, 
sleigh  and  buggy;  and,  at  the  suggestion  of 
Donnan  and  Boyce,  these  articles  were  turn- 
ed over  to  Allison  (who  paid  no  eonslderation 
therefor)  by  Hart  Brothers  on  November 
14th,  or  soon  thereafter,  as  a  payment  on  ac- 
count of  their  indebtedness. 

"Answer:  Adopted. 

"Eighteenth.  In  April,  1892,  Jonathan  Alli- 
son had  paid  Joseph  Seep  the  full  amount  of 
principal  and  Interest  due  since  November  16, 
1891,  upon  the  six  notes  set  forth  In  para- 
graph 6  hereof;  and  Seep  thereupon  assign- 
ed to  him  the  bond  and  mortgage  securing 
them.  Said  bond  Allison  never  surrendered 
to  the  obligors  therein,  stated  In  paragraph 
four  hereof;  and  the  said  mortgage  was  nev- 
er satisfied  of  record.  These  notes,  the  prin- 
cipal  and  Interest  aggregating  more  than  $47,- 
000  In  June,  1802,  were  Indorsed  without  re- 
course by  him  to  said  Allison,  by  agreement 
between  Hart  Brothers  and  said  Donnan,  in 
order  to  "preserve  a  claim  against  Hart 
Brothers  to  the  extent  of  the  amount  so  paid' 
by  Allison  since  November  16,  1891.  Said 
notes  have  never  been  surrendered  to  Hart 
Brotliere  by  said  Allison.  Sald^ Allison. and 
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X>omiaii,  since  November  14, 1891,  hare  nerer 
•tatlBfied  of  record  the  judgments  set  forth  in 
'Paragraph  9  hereof,  entered  In  the  common 
pleac  of  Washington  county  at  Nob.  308,  309, 
310,  and  317  November  term,  1891,  bnt  bare 
kept  the  sazae  open  as  oiforceable  dalma 
against  John  R.  Hart,  James  Hart,  and  Hart 
Brothers;  nor  hare  the  mortgages  mentioned 
In  paragraphs  7  and  8  of  this  finding  of  facta 
been  satisfied  of  record,  although  they  have 
been  paid  In  fall  by  said  Allison  and  Don- 
nan. 

"Answer:  Adopted,  with  this  modification: 
It  doCB  not  appear  that  the  same  'have  been 
kept  open  as  enforceable  claims  against  the 
•Hart  Brothers.* 

"Nineteenth.  On  April  23, 180S,  Hart  Broth- 
ers, throngh  counsel,  by  letter,  demanded 
from  Donnan  an  account  of  the  balance  due 
against  the  leaseboldB  on  account  of  the  Seep 
and  bank  Indebtedness.  On  May  16,  1885. 
4hla  was  denied  by  Donnan,  on  the  ground 
that  Hart  Brothers  were  not  entitled  there- 
to. On  May  18,  1895,  upon  an  alias  fi.  fa..  Is- 
sued iqmn  Judgment  of  M.  V.  Taylor's  Execu- 
'tors  TB.  Hart  Brotbets,  John  R.  Hart  and 
James  Hart,  the  Interests  of  defendants  In 
the  leaseholds  described  herein  were  sold  by 
-the  sheriff,  and  returned  by  htm  as  sold  to  A. 
W.  Pollock  for  the  stun  ot  940,  which  «am 
vaa  paid  by  the  said  Donnan.  Donnan  and 
Allison  gave  notice  at  said  sale  that  defend- 
ants had  no  interest  whataoever  in  said  lease- 
holds, and  tbMt  they  owned  Qtem  absolutely, 
by  Tlrtae  of  the  two  deeds  to  AlUscm  ot  No- 
▼emb»  14,  188L  Said  Pollock,  on  June  19, 
1896,  fw  no  conslderatl<»i,  assigned  to  Alli- 
son and  Donnan  whatever  Intereat  be  bad 
acquired  at  said  sheriff's  sale.  Donnan  Insti- 
gated and  procured  sold  sheriff's  sale,  becanae 
of  the  demand  for  the  aforesaid  account  and 
to  denst  Hart  Brothers  of  whatever  Interest 
they  had  in  the  leaseholds. 

"Answer:  Adopted. 

"Twentieth.  Jnmea  Hart  died  Septembw  24, 
1894,  and  letters  of  admlnistratlim  upon  his 
.estate  were  granted  to  his  widow.  A.  Lnella 
Hart,  a  plaintiff  herein.  John  B.  Hart,  In- 
dividually and  as  surviving  partner  of  Hart 
Brothers,  on  October  12,  1896.  assigned  all 
-interest  In  said  leaseholds  to  John  W.  Beckett, 
a  plaintiff  herein,  In  trust  for  Individual  and 
-.partnership  creditors. 

"Answer:  Adopted. 

"Upon  the  findings  of  fact,  or  sufficient  of 
-them  so  to  do,  the  court  la  requested,  on  be- 
half of  the  plaintiffs,  to  find  the  following 
<!oncIuslon  of  law: 

"The  plaintiffs  are  entitled  to  a  decree 
against  the  defendants  for  an  accounting  In 
accordance  with  the  prayers  of  the  bill  here- 
in filed. 

"Answer:  Denied. 

"Goncluslona  of  Law. 
"Vrom  the  facte  found,  we  are  of  the  opln- 
■lon,  and  find: 
"1.  That,  aa  against  John  B.  Har^  James 


Hart,  and  the  firm  of  Hart  Brothers,  Jmia- 
than  Allison,  by  virtue  of  the  sheriff's  sale 
and  the  deed  poU  of  the  sheriff.  Oeorse  S. 
Lockhart,  took  an  absolute  and  Indefea^ble 
title  to  the  nine  teasehtrid  estetes  In  Qoestfon. 

"2.  That  the  deeds  taken  and  hdd  1^  the 
defendants  do  not,  under  the  tBCtm  proroi  and 
found.  consUtttte  a  mortgage  oo  said  leaae- 
hold  estates. 

"3.  That,  under  the  facta  proven,  the  plain- 
tiffs are  not  entitled  to  redeem  and  have 
poBsesBlon  of  said  leasehold  estetes  upon  pay- 
ing what  shall  be  found  remaining  doe  the 
defendants. 

"4.  That  the  plaintiffs  are  not  entiUed  to 
the  account  prayed  for.  nor  to  an  Injanction 
restraining  the  defendants  from  selling  or  in- 
cumbering satd  leasAolda. 

**U.  OU  Wdl  Sup^y  Go.  t.  Donnan  and 

Allison. 

*Vacts  Found. 

*1n  additJoQ  to  the  facta  found  and  herein- 
before set  out,  we  farther  find,  aa  Bipeclally 
applicable  to  this  Isaue,  these  facta,  to  wit: 

"1.  TtM  OU  Well  Snpidy  Compaiqr  ia  m.  cor- 
poratlon,  with  Its  principal  office  and  i^ace 
of  bu^MS  In  Plttaburgh.  In  1881,  and  for 
some  yean  inior  thereto,  It  had  a,  bnndi 
stwe  at  Waahli^ton.  Pa..  In  charge  of  Pred- 
erick  O.  McKee.  James  O.  Boyoe  was  the 
genmU  or  i^dpal  attorney  of  the  OU 
'Supply  Company,  and  had  <diarge  of  all  Itt 
legal  business,  with  his  office  in  Hit  city  of 
nttsbnrgh.  Pa.  John  W.  Donnan,  one  of  the 
defendants,  was  the  local  attorney  of  the  com- 
pany at  Washington,  Fa. 

*<2.  On  October  10^  1891,  Frederick  a  Mc- 
Kee caused  two  Jndgmento  to  be  entered  in 
the  prothonotary's  office  of  this  conn^  In 
favor  of  his  company,  on  two  Judgment  notes 
executed  by  the  Hart  Brothna,  and  obtained 
from  John  W.  Donnan,  as  attorney  for  the 
company,  at  bis  office,  a  prsedpe  for  fl.  fas. 
on  said  Judgments,  which  he  handed  to  the 
prothonotary.  The  execntlona  wore  issned. 
and  are  referred  to  Ui  our  findings  of  tect, 
supra. 

"8.  James  OL  Boyce,  the  principal  attorney 
Iff  the  company,  some  days  afterwards,  at 
least  two  weeks  before  the  day  of  the  Bliw- 
UTs  sale,  came  to  Waatalngton  to  look  after 
the  company's  Interest,  and  took  charge  of 
the  company's  cl^m  against  the  Hart  Broth- 
ers, whl^  waa  only  jiartly  r^resented  by 
the  Judgments  entered  by  HcKe&  Befox« 
coming  to  Washington,  Mr.  Boyce  bad  made 
some  inquiry  of  John  Hart  as  to  the  value 
of  the  property  In  question,  and  had  endeav- 
ored to  get  what  Informatton  he  could  frt>m 
other  sources  as  to  the  situation.  From  wbat 
he  thus  learned,  he  concluded  diat  his  com- 
pany would  be  safe  In  buytog  the  property 
at  170,000,  and  thought  tbey  might  bid  it  to 
that  amount  After  be  came  to  Waahb^ 
ton,  and  received  further  InformaUon.  and 
had  a  talk  with  Mr.  Donnan,  he  changed  hla 
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mind.  He  learned  from  Mr.  Donnan  that 
lie  would  not  bid  the  property  higher  than 
was  necessary  to  cover  the  two  mortgages 
of  the  Citizens*  National  Bank,  and  that  he 
proposed  to  lose  the  claims  of  himself  and 
Allison  rather  than  put  any  more  money  in 
It,  which  would  go  to  creditors  who,  In  order 
of  liens,  intervened  between  the  bank's  mort^ 
gages  and  his  and  Allison's  executions;  the 
intervening  executions  amounting  in  all  to 
over  $20,000.  Mr.  Donnan  told  Mr.  Boyce 
that  be  would  or  Intended  to  bid  a  sum  suf- 
ficient to  cover  the  two  banlc  mortgages  If 
necessary,  but  suggested  that.  If  Boyce  would 
bid  beyond  that  sum  for  the  Oil  Well  Supply 
Company,  be  might  have  the  property  so  far 
as  he  was  concerned.  Before  this  conversa- 
tion, Boyce  bad  learbed  of  the  arrangement 
that  had  been  made  by  which  Guy  Hart  and 
Thomas  Hart  were  to  have  the  property  con- 
veyed to  them  if  Donnan  should  get  It  at  or 
within  the  bid  that  he  proposed  to  make. 
He  concluded  that  It  would  be  better  for  hie 
company  to  make  an  arrangement  with  Guy 
Hart  and  Thomas  Hart,  If  It  could  be  done, 
rather  than  bid  a  sum  greater  than  what  Don- 
nan proposed  to  bid,  If  necessary,  to  protect 
the  bank's  mortgages.  An  Interview  was 
had  between  Mr.  Boyce  and  Guy  Hart  and 
Tfaomas  Hart  in  which  it  was  agreed  by  Ouy 
Hart  and  Thomas  Hart  that.  If  they  got  title 
to  the  property  under  the  arrangement  they 
had  with  Donnan,  they  would  give  a  second 
mortgage  on  the  leasehold  conveyed  to  them 
by  the  sheriff's  vendee,  to  secure  the  pay- 
ment of  the  Oil  Well  Supply  Company's 
claim.  This  arrangement  was  made  with  Mr. 
Donnan's  consent,  and  In  bis  presence,  and 
■vvas  made  after  the  agreement  between  Don- 
nan and  Guy  and  Thomas  Hart  had  been 
consummated,  and  the  mortgage  of  Quy  and 
Thomas,  hereinbefore  referred  to,  delivered. 
Mr.  Boyce  communicated  the  arrangement 
that  he  had  efFected  with  Guy  and  Thomas 
Hart  to  Mr.  Eaton,  the  president  of  his  com- 
pany; and  it  was  suggested  that  negotiable 
notes,  that  could  be  discounted  In  luink, 
should  be  gotten  from  Guy  and  Thomas  Hart 
for  the  Oil  Well  Supply  Company's  debt,  as 
well  as  the  mortgage  on  the  leaseholds  that 
would  be  conveyed  to  them.  With  this  in 
view,  Mr.  Boyce,  on  November  12,  1891,  pre- 
pared a  written  agreement  'between  Guy 
Hart  and  Thomas  Hart,  of  the  first  part,  and 
Oil  Well  Supply  Company,  of  the  second  part,' 
In  which  Guy  Hart  and  Thomas  Hart  were 
made  to  agree  to  give  notes  as  well  as  a 
mortgage  on  'all  such  property  of  the  Hart 
Brothers*  that  Guy  and  Thomas  agreed  'to 
purchase  from  Jonathan  Allison.'  This  pa- 
per was  left  with  Mr.  Donnan,  with  the  re- 
quest that  he  ask  the  Harts  to  sign  It  He 
did.  They  refused  to  do  so,  on  the  ground 
that  they  bad  not  agreed  and  would  not  agree 
to  become  personally  liable  for  the  debt  of 
the  OU  Well  Supply  Company,  but  expressed 
a  wilUngneas  to  give  the  mortage  which 
cb^  Iiid  Mned  to  gire.  On  the  morning  of 


the  sherllTs  sale,  November  14,  1881,  Mr. 
Donnan  informed  Mr.  Boyce  of  the  refusal 
of  Guy  and  ThtMnas  Hart  to  sign  the  agree- 
ment he  had  prepared,  but  that  they  were 
willing  to  give  the  mortgage  as  they  had 
agreed  to  do.  Mr.  Boyce  remarked  that  this 
would  leave  bim  without  security.  Mr.  Don- 
nan then  proposed  that  Boyce  bid  up  the 
property  to  cover  the  t)ank's  mortgages,  and 
he  would  make  the  terms  of  payment  so  it 
could  easily  be  met  and  he  could  take  title. 
He  also  proposed  that,  if  Allison  got  the  prop- 
erty, he  would  not  convey  to  Guy  and  Thom< 
as  Hart  until  they  would  give  the  mortgage 
they  agreed  to  give.  Donnan,  Allison,  and 
Boyce,  shortly  after  this  conversation,  at- 
tended the  sherlfiT's  sale,  and  the  property  In 
question  was  bought  by  Allison,  aa  hereinbe- 
fore stated.  Boyoe  made  no  bid  on  the  prop- 
erty. After  the  sheriff's  sale,  there  was 
some  further  effort  made  by  Boyce  to  get  Guy 
Hart  and  Thomas  Hart  to  sign  the  notes; 
but  he  never  succeeded,  and  on  January  22, 
1894,  Guy  Hart  and  Thomas  Hart  voluntarily 
surrendered  all  claim  they  had  In  these  lease- 
holds to  AUlsoii  and  Donnan,  as  hereinbefws 
found. 

"4.  Before  Guy  and  Thomas  Hart  executed 
the  release  of  date  January  22, 1894,  and  snr^ 
rendered  possession,  John  W.  Donnan  no- 
tified James  O.  Boyce  of  their  purpose  to  do 
so,  and  offered  to  sell  or  turn  over  the  lease- 
hold estates  to  the  Oil  Well  Supply  Company 
if  they  woald  pay  what  was  due  him  and 
Allison  under  the  arrangement  they  had  to 
convey  to  Guy  and  Thomas  Hart,  placing 
the  sum  necessary  to  reimburse  and  pay  them 
at  $51,000,  ajid  offered  to  make  the  terms  of 
payment  easy.  The  matter  was  taken  under 
advisement  by  the  OU  Well  Supply  Company, 
and  they  sent  an  expert  representative  out  to 
examine  the  leases  and  property  thereon; 
and,  after  an  examination,  the  company,  on 
April  28,  1894,  declined  to  take  the  property 
at  the  price  named.  After  this  date,  the  de- 
fendants, under  the  belief  that  the  property 
was  now  their  own  absolutely,  and  without 
condition,  expended  large  sums  of  money  in 
drilling  new  wells  and  Improving  the  prop* 
er^. 

"Answers  to  Requests  for  Findings  of  Fact 

by  the  O.  W.  8.  Co. 

"The  court  answers  the  requests  on  l>ebBlf 
of  the  Oil  Well  Supply  Company,  to  find  the 
following  facta,  as  follows: 

"First  John  and  James  Hart  doing  busi- 
ness as  Hart  Brothers,  on  November  14,  1891, 
bad  acquired  and  owned  large  Interests  in, 
and  were  operating,  leaseholds  for  the  produc- 
tion of  oil  and  gas,  described  In  the  several 
subdivisions  numl>ered  1,  2,  8,  4,  6,  6,  7,  8, 
and  9  of  paragraph  second  of  plaintiffs*  bill; 
and  Guy  and  Tom  Hart,  brothers  of  said  John 
and  James  Hart,  owned  together  interests  in 
certain  of  the  aame  leaseholds,  to  wit  in  sub- 
division numbered  2  In  said  paragraph  an  un- 
divided  one-sixth  of  fortj^soTen  acres,  and  la 
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BobdlTlsions  numbered  4,  6,  8,  8,  anfl  9  tn  on- 
divided  one-foarth  Interest  Id  eacb,  u  de- 
scribed in  paratrrapli  2  of  the  answM  at  Al- 
lison and  Donnan  to  ttM  hM  bOL 
"Answer:  Ad^^ted. 

"Second.  In  the  montb  of  October.  1881,  the 
said  Hart  Brothers  were  luiolTent,  being  In- 
debted to  Joseph  Seep  upon  a  nwr^age  dat- 
ed September  IS,  1880,  recorded  In  M.  B.  No. 
10.  p.  170,  In  a  balance  of  aboot  $40,000;  and 
to  the  Citizens'  N.  Bank  of  Washington,  Pa., 
upon  two  mortgages,  dated.  reQ»ectlTely,  Jan- 
uary 24.  1891,  and  March  19,  1691,  and  re- 
corded, respectlTely,  in  M.  B.  No.  22,  p.  93,  and 
M.  B.  No.  22,  p.  820,  llQatdated  on  November 
14,  1801,— the  former  by  an  am.  sd.  fa.  to  No. 
67  Febraary  term,  1802,  In  the  snm  of  f  10,- 
5o2.50,  and  the'  latter  by  am.  scl.  fa.  to  No. 
as  February  term,  1692,  In  the  snm  «f  $10.- 
512.17;  and  to  John  W.  Donnan  and  Jouathan 
Allison  in  the  sum  of  ^,000,  in  Jadgm«it; 
and  to  J<»i.ithan  Allison  In  tbe  sum  of  $6,200, 
In  Judgment;  and  to  tlw  Oil  Well  Supply 
Company  tn  tbe  stun  of  89,035.79,  of  which 
the  sum  of  $1,626.01  was  in  Judgment;  and 
to  Guy  Hart  and  Thomas  Hart,  aforesaid,  !■ 
a  disputed  amount,  between  $7,000  and  $17,- 
000;  and  to  dlTers  other  creditors  In  amounts 
also  In  Jadgment.  And  on  October  9,  1S91, 
Judgment  was  entered  to  No.  809  Nor^ber 
term,  1801,  In  foror  of  the  Otlzms'  N.  Bank 
against  Hart  Brothers,  for  $10,000,  upon  the 
note  fur  that  amount  dated  January  24,  1891. 
secured  by  the  defendants'  mortgage  for  said 
amount  of  said  date,  above -mentlooed.  and 
execution  issued  thereon;  so  that,  by  the 
sheriff's  Eale  of  said  leaseholds  as  the  proper- 
ty of  Hart  Brothers  on  Novomber  14, 1691,  all 
the  liens  thereon  except  tbe  said  mortgage  to 
Joseph  Seep  were  devested. 

"Answer:  Adopted. 

'TThird.  On  October  5, 1801,  executions  were 
Issued  on  Judgments  against  Hart  Brothers 
aggregating  about  $10,380.  And  on  Octol)er 
9,  1601,  executions  were  Issued  upon  Judg- 
ments against  Hart  Brothers  aggregating 
ftlKmt  $30,774.28;  Including  execntlona  upon 
tbe  Judgment  for  $10,000  In  favor  of  tiie  cm- 
Bens*  N.  Bank,  entered  on  the  note  secured 
by  the  mortgage  to  said  bank  dated  January 
24,  1891,  and  upon  the  Judgment  for  $5,000 
in  favor  of  Allison  and  Donnan,  and  upon  the 
Judgment  for  $0,200  In  favor  of  Jonathan  Alli- 
son. And  on  October  10,  1891,  said  John  W. 
Donnan,  as  the  attorney  of  the  Oil  Well  Sup- 
ply Company,  entered  Judgments  to  NoS.  326 
and  327  November  term,  1801,  in  favor  of 
said  company,  for  $583.28  and  $1,043.50  re- 
spectively; and  upon  said  Judgments  tbe  said 
Donaan,  as  such  attorney,  issued  executions 
tbe  same  day,  the  said  Donnan  then  having 
for  a  long  time  been  the  regular  attorney  of 
said  company  in  charge  of  its  legal  business 
In  Washington  county.  And  under  said  exe- 
cutions, together  herelnl)efore  mentioned,  the 
sheriff  of  said  county  levied  upon  all  the  right, 
title,  and  interest  of  John  Hart  and  James 
Hart  aud  Hart  Brothera  and  W.  a  Hart  In 


and  to  twdve  leaseholds  for  tbe  pruductten 
of  oil  and  gaa,  situate  In  Waahlngton  county, 
nine  of  which  leaseholds  are  those  described 
at  length  In  tbe  several  subdivisions  of  pan- 
graph  second  of  plalntUfs'  bm. 
"Answer:  Adopted. 

"Fourth.  At  the  time  tit  the  Issuance  of  the 
said  execntloaB  and  tbe  said  levies  thereunder, 
said  John  W.  Donnan  was,  and  now  In,  a 
member  of  the  bar  of  Washington  county,  and 
president  of  said  Citizens'  N.  Bank,  and  was 
the  attorney  of  record  for  said  bank  In  the 
proceedings  aforesaid;  and  the  said  Jon&tban 
Allison,  at  said  time,  and  until  August  27. 
1807,  was  a  director  of  said  bank,  and  &D  the 
business  of  said  bank  rating  to  the  transac- 
tions Involved  In  this  spit  were  conducted  by 
tbe  said  Donnan  and  AlUaon. 

"Answer:  Adopted. 

"Fifth.  In  the  month  of  November,  1891, 
prior  to  tbe  said  sherllTB  sale,  all  the  par- 
ties interested  considered  ^e  said  property 
worth  more  than  the  aggregate  of  all  tbe 
debts  against  tt 

"Answer:  Denied. 

"Sixth.  On  or  about  Norember  11, 1801.  the 
on  Well  Supply  Company  was  considering 
the  conditions  with  respect  to  said  leaseholds 
and  property  ondw  execution  and  the  valnea 
thereof,  with  a  view  to  bidding  upon  the  same 
to  save  Ite  clatm.  when  it  was  agreed  be- 
tween tbe  said  Oil  Wen  Supply  Company. 
John  W.  Donnan  (representing  the  said  Cltl- 
aens'  National  Bank,  himself,  and  Jonathan 
AIllBon),  and  John  R.  Hart  (representing  tbe 
firm  of  Hart  Brothers)  that  tbe  said  OH  Well 
Supply  Company  should  not  bid  at  the  Aer- 
UTs  sale;  that  Jonathan  Allison  shotild  buy 
in  the  leaseholds  as  cheaply  as  possible;  that 
he  should  convey  the  same  to  Guy  and  Thom- 
as Hart,  who  should  give  a  mortgage  to  said 
Allison  for  the  debt  due  to  the  bank,  himself, 
and  Donnan.  and  a  subsequent  mortgage  to 
the  Oil  Well  Supply  Company  for' tbe  entire 
Indebtedness  to  It;  that  said  Ooy  and  Thomas 
Hart  should  take  charge  of  tbe  property,  and 
work  upon  the  same  at  pumpers'  wages;  that 
the  oil  should  be  run  to  said  Jonathan  AOI- 
Bon,  who  should  pay  the  expenses  of  operat- 
ing, Indudtng  the  wages  to  Guy  and  Thomas 
Hart,  aud  apply  the  balance  to  the  payment 
of  tbe  Seep  mortgage,  and  afterwards  tbe  in- 
debtedness to  himself,  Donnan,  and  the  bank. 
At  that  time  It  was  thought  by  all  parties 
that  the  oil  to  be  produced  from  tiie  wells 
would  pay  off  all  the  indebtedness,  to  wit 
the  Seep  mortgage,  the  Allison,  Donnan,  and 
bank  debt,  and  the  Oil  Well  Supply  Company 
debt,  within  two  years;  and  the  said  Oil  WeU 
Supply  Company  therefore  ^UTi^ed  to  give  to 
Ouy  and  Thomas  Hart  the  term  of  two  years 
in  which  to  pay  off  Its  debt  The  said  Guy 
and  Thomas  Hart  on  their  part  agreed  to  the 
arrangement  and  agreed  to  take  the  property 
on  the  terms  aforesaid. 

"Answer:  This  finding,  ai  a  whole,  to  not 
adopted. 

^'SerentiL  On  November  14,  1B91.  the  prop- 
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ert7  wu  Ud  In  1^  Xmathaa  ADIsob  «t  ihe 
■hoUTB  Ble  for  the  nim  of  three  fcvndred 
and  ninety-one  doUin  <|aBl).  Tbe  nld  OU 
WeU  Snpply  OnoBpony  was  Tc^reflentea  at  aald 
Bale  bnt  refrained  from  bidding,  under  ihe 
terme  of  Its  agreenent  witk  said  DfMuian.  No 
assignment  was  erer  made  by  said  Allison  of 
said  property  to  aaM  Qny  and  Tbomas  Hart, 
and  no  mortgage  ma  ever  glrm  by  them  to 
said  Oil  WeU  Biq>Vly  Ooaqwny. 

"Answor:  This  IbitUBg.  sa  a  -whole,  Is  not 
adf^ted.  Sntatltote  'Guy  and  Tbomas  Hart' 
for  *Donaan*  In  tbB  flfUi  Une,  and  It  Is  adopted. 

*'Eigh«3L  A  flew  days  after  the  said  staerirs 
sale,  tbe  said  leasehoUte  and  property  ao  pur- 
chased ware  placed  In  is>e  management  and 
control  «tf  said  Clny  and  Tbomas  Hart,  by 
whom  said  leaseholds  were  operated;  and  all 
the  oU  therefrom  was  ran  to  the  credit  of 
said  AHiaaa,  fet  pnrsaanee  of  and  muler  tbe 
tmns  sd  4Bie  saU  agreement,  imtil  Tamnry 
22,  18M,  -whm  the  said  Ovy  and  Tbomas 
Hart,  iB  oonsidetatloa  «r  Q,  executed  and  de- 
livered to  said  Allison  and  DonnsB  fbelr  're- 
lease, qnltdatai,  and  aorreoder'  of  aQ  their 
right  title,  Intarest,  or  claim  In  and  to  the 
said  Jeasdieild  estsies,  and  to  Ibe  property 
and  material  thereon;  and  thereafter,  until 
tbis  date,  the  aaU  leaseholds  bare  been  oper- 
ated, and  the  oU  pnedooed  therefrom  received, 
by  the  said  AUison  and  Domuin. 

*'AASwer:  Adopted. 

"Nhrth.  Ajftar  the  said  idterHTs  ssle,  the 
said  OU  WeU  Snpply  Gompaay,  at  the  Instanee 
and  veqnest  of  the  said  Jehu  W.  Donnan,  and 
aa  a  part  of  l^e  beneficial  purpose  of  said 
porchase,  adraaced  the  smn  at  $1,889.96  to- 
wards the  payment  of  laimr  clahns  made 
against  tbe  iffoceeds  of  sale  oT  said  lease- 
holds; and,  since  then,  payments  hare  been 
made  by  ssld  Dimnan  aad  AlUson  out  of  tbe 
proceeds  of  the  oU  produced  from  said  lease- 
holds, to  the  indebtedness  of  Hart  Brothers 
due  upon  tbe  Seep  mortgage,  to  the  Indebted- 
ness of  Hart  Bcot^txa  to  tbe  Olttens*  Nation- 
al Bank,  and  to  Domum  and  AJllson  them- 
aelTes;  bat  no  payments  -w hater er  have  beoi 
made  hf  ttem  upon  ttw  Indebtedness  of  Hart 
Brothers  to  the  OH  Well  Snpply  Company, 
nor  upon  tbe  moneys  advanced  by  tbe  said 
compel^  to  pay  tbe  said  labor  dalms;  nor 
have  eald  Domam  and  AlUson  rendered  any 
account  to  Oie  Oil  Well  Supply  Company  for 
any  of  the  receipts  or  disboxsemento  on  said 
pn^erty. 

"Answer:  Adopted. 

"The  coort  answers  the  reqaest  on  behalf 
of  the  Ofl  Wdl  Snpply  Compsoty,  to  find  tbe 
ffdlowing  concInsloDS  of  law.  as  foIIowB: 

The  said  Jotan  W.  Donnan  and  Jonathan 
AUlaon  hold  tltte  to  end  possession  of  tbe 
said  estates  described  ht  the  second  para- 
graph of  tbe  plaintiffs'  Irill,  purchased  by  said 
Jonathan  Allison  at  said  sberllTs  sale,  In  trust 
for  the  payment  of  the  Indebtedness  to  Joseph 
Seep,  tbe  CItlsentf  National  Bank,  said  John 
W.  Donnsn,  said  Jonathan  AUUnn,  and  'said 


Oil  Wefl  Snpply  Company,  In  the  order  here 
stated. 

"Answer:  Denied. 

Tlie  said  on  Wen  Supply  Company  Is 
entlUed  to  a  decree  for  an  account  of  all  the 
receipts  from  and  expenditures  on  said  prop* 
erty,  alnce  NoTember  14,  1891,  and  a  state- 
ment of  aceonnt  showing  how  much  of  the 
indebtedness  to  said  Joseph  Seep,  said  Cltl- 
sens'  National  Bank,  said  Jonatban  AlUson. 
and  said  John  W.  Domian  has  been  paid,  and 
what,  if  anything,  la  still  due  and  onjuUd  of 
Bucb  Indebtedness,  as  prayed  tvt  in  the  third 
paragraiA  of  the  prayers  for  telitf  of  said  OU 
W<^  Supply  Omnpany. 

"Answer:  Denied. 

*Vonelnston»  ef  lAW. 

*Trom  the  facta  found,  we  are  of  opinion, 
aad  flnd: 

"1.  TtMt  Jonathan  Allison  purchased  tbe 
nine  leaaehoM  eatatea  to  question,  and  took 
tide  to  the  same,  from  the  Sheriff,  subject 
to  the  arrangement  or  sgreement  which  John 
W.  Donnan  had  made  with  Ouy  Hart  and 
nomas  Hart,  and  the  arrangement  or  agree- 
ment irtiieh  James  C  Boyce,  as  the  attorney 
ef  the  Oil  WeB  Bupfdy  Company,  bad  made 
with  Gny  Hart  and  Thomas  Hart. 

That  when  a  contlngeocy  arose  which 
none  of  ttw  parties  andclpated,  to  wit,  the 
Mfusal  of  Guy  Hart  and  Thomas  Hart  to 
fully  carry  out  thtir  agreement,  and  the  sur- 
render by  them  of  their  right  to  baTe  con- 
veyed to  tSiem  tbe  Imsdiold  estates,  equity 
and  fair  dealing  required  Jtmatban  AlUson  to 
afford  the  Oil  WeU  Supply  Company  the  op- 
tion of  taking  tbe  property  on  the  same  terms 
on  wlilch  Gny  Hart  snd  niomas  Hart  were 
to  purchase  It  from  btan;  that  is,  by  paybig 
the  Seep  mortgage,  the  claims  of  tbe  Citizens' 
Natkmal  Bank  and  John  W.  Donnan  and 
Jonathan  AlUson,  subject  to  tbe  credit  of  the 
proceeds  of  oU  produced  and  sold,  less  run- 
ning expenses. 

That  the  otter  made  by  John  W.  Don- 
nan and  Jonathan  Allison  to  seU  the  property 
to  tbe  OU  WeU  Supply  Company,  and  whldi 
was  refused  on  AprU  23,  1884,  fully  dischar- 
ged any  obligation  which  they  owed  to  the 
said  company,  and  that  It  Is  not  entitled  to 
the  relief  prayed  for. 

"HI.  Beasons  In  Snpport  of  Findings  of  Fact 
and  Law. 

Beckett  et  aL  t.  Donnan  and  AUIeon. 

"Tbe  plalntifRi,  In  their  bin,  make  the  foun- 
dation of  their  daim  an  agreemrat  which 
they  aver  was  entered  Into  by  John  R.  Hart, 
on  behalf  of  himself.  James  Hart,  and  Hart 
Brothers,  and  John  W.  Donnan  and  Jonathan 
Allison,  on  behalf  of  the  Citizens'  National 
Bank,  and  James  C.  Boyce,  to  behalf  of  tbe 
OU  Well  Snpply  Company.  Tbat  agreement 
Is  f  nlly  set  out  In  the  ntoth  paragraph  of  their 
t>ni  as  amended.  They  aver  that  the  sheriff's 
sale  of  the  property  in  dispute  was  made  to 
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Jonathan  Allison  1>7  Tlrtue  of  and  In  accord- 
ance with  said  arrangement  and  acreement,' 
and  tbat  the  deed  of  assignment  of  date  No- 
vember 14,  1S91,  was  executed  and  delirered 
by  John  R.  Hart  and  James  Hart  to  Jonathan 
Allison  to  aid  In  carrying  out  the  parol  agree- 
ment; and,  further,  'that  John  R.  Hart  and 
James  Hart  and  Hart  Brothers  In  all  respects 
on  their  part  complied  with  said  arrangement 
and  agreemenf;  and  the  court  is  asked  to 
find  and  hold  that  this  agreement  thus  aver- 
red constitutes  a  parol  defeasance,  and  that 
the  deeds  of  conveyance  under  which  the 
defendants  Donnan  and  Allison  bold  title  'be 
decreed  to  constitute  a  mortgage  of  lald  lease- 
bold  estate.' 

"The  question  of  fact,  therefore,  that  con- 
fronts us  at  the  very  threshold  of  the  plain- 
tiffs* case,  Is  the  one  raised  on  these  aver- 
ments in  the  plaintiffs'  bill.  The  parol  agree- 
ment set  up  being  denied  in  the  answer  of  the 
defendants,  and  being  of  a  character  to  vary 
and  modify  the  written  conveyance  In  ques- 
tion, there  can  hardly  be  any  question  of  the 
measure  of  proof  required  at  the  hands  of 
the  plaintiffs.  It  must  be  clear,  concise,  and 
indubitable,  and  come  from  the  mouth  of  at 
least  two  witnesses,  or  from  sources  that 
would  be  the  equivalent  of  the  testimony  of 
two  credible  witnesses.  Applying  this  test, 
we  are  clear  that  the  plalntUfs  have  failed  to 
establish  the  agreement  which  they  set  up. 
Jolm  R.  Hart  is  the  only  witness,  of  those 
who  would  know,  that  testifies  that  there  was 
such  a  contract,  and  be  is  fiatly  contradicted 
by  the  testimony  of  John  W.  Donnan,  James 
G.  Boyce,  and  Guy  Hart  That  there  was 
an  agreement  Is  not  controverted;  and  there- 
fore, in  looking  for  corroborations  of  John 
R.  Hart  in  tbe  testimony  of  the  witnesses 
other  than  those  three  witnesses  who  bad  a 
knowledge  of  the  contract  and  its  terms,  and 
who  contradict  taim,  we  must  keep  in  mind 
that  fact  It  is  claimed  that  tbe  testimony 
of  Joseph  Seep  and  H.  McSweeney  corrob- 
orates John  R.  Bart  It  does,  but  not  at  tbe 
point  where  he  needs  corroboration.  Tbe 
terms  of  the  contract  conld  be  what  John 
"W.  Donnan,  James  C.  Boyce,  and  Guy  Hart 
say  they  were, — that  is,  that  the  property 
wag  to  be  conveyed  to  Guy  Hart  and  Thomas 
Hart  absolutely  and  without  condition  If  they 
paid  certain  debts,— and  still  Mr.  Seep  snd 
Mr.  McSweeney  testify  as  they  did.  It  must 
be  remembered,  first,  that  tbe  question  dis- 
cussed at  tbe  Oil  City  Interview  was  not  the 
terms  of  the  arrangement  Tbe  amount  due 
on  the  mortgage,  and  tbe  extension  of  the 
time  of  its  payment  and  Its  assignment,  were 
the  questions  under  consideration.  Second, 
Mr.  Seep  and  Mr.  McSweeney  knew  tbat  all 
Ave  of  the  Hart  brothers  bad  executed  the 
mortgage  concerning  which  they  were  talk- 
ing, and  which  It  was  proposed  to  assign. 
They  did  not  want  to  do  anything  that  was 
not  satisfactory  to  the  Hart  Brothers.— that 
Is,  tbe  five  Hart  brothers,— and  their  recollec- 
tion Is  that  the  arrai^ment  talked  of  was 


to  be  beneficial  to  the  Hart  Brothers,  and 
tbat  Ihey  were  to  have  the  property  back 
when  their  mortgage  and  the  baiik's  were 
paid.  Mr.  Seep,  in  his  testimony,  says:  *The 
Hart  Brothers  Indnded  John  B.  Hart,  James 
Hart  Xliomaa  BmiU  Wm.  Hart  and  Guy 
Hart' 

"It  cannot  we  think,  be  seriously  contended 
that,  upon  tbe  testimony  of  John  W.  Donnan. 
James  C.  Boyce,  and  Gny  Hart  on  tbe  one 
side,  and  John  R.  Hail,  Joseph  Seep,  and  H. 
McSweeney,  on  the  other,  tbe  coort  could 
find  that  such  an  arrangement  or  agreement 
as  Is  set  up  in  the  nintb  paragraph  of  tbe 
plaintiffs'  bill  was  ever  entered  Into  and  con- 
summated. But  it  is  contended  tbat  tbe  'at- 
tendant circumstances*  In  the  case  go  to  sbow 
^at  the  parties  designed  that  Allison  and 
Donnan  should  hold  the  leaseholds  in  mort- 
gage with  a  reversionary  interest  In  Hart 
Brothers.'  It  is  true  that  the  attmdaat  cir- 
cumstances must  be  considered,  and.  wboe 
there  Is  no  express  contract  they  may  be  of 
such  a  character  as  to  justify  the  court  In 
finding  that  there  was  a  contract  and  tbey 
may  be  considered  by  way  of  corrobontkm 
where  the  qoestion  of  contract  is  affirmed  <m 
one  side  and  denied  on  tbe  other;  that  is. 
circumstantial  evidence,  as  well  as  direct,  can 
be  considered  hi  determining  whether  the 
agreement  averred  to  exist  was  entered  bito 
or  not.  But  this  does  not  change  the  measure 
of  proof.  In  this  case  there  are  a  number  of 
attendant  circumstances  relied  upon  wblcb, 
taken  alone  and  unexplained,  corroborate  the 
testimony  of  John  R.  Hart  (1)  John  W. 
Donnan,  after  executions  were  issued,  de- 
clared tbat  he  did  not  want  the  property,  bnt 
all  be  wanted  was  tbat  the  debt  to  the  bank, 
himself,  and  Allison  be  made  secore.  (2) 
That  tbe  OU  Well  Supply  Company  refrained 
from  bidding.  (3)  W.  G.  Hart  was  contbraed 
on  the  leases  after  tbe  sale  wb««  be  bad 
worked  before  for  the  Hart  Brotbos.  (4) 
The  mortgage  held  by  Seep,  when  paid,  was 
assigned  to  .Allison,  and  bas  never  bem  satla- 
fied.  (6)  Hart  Brothers,  after  the  sale,  tnuis- 
ferred  to  Allison  certain  articles  of  personal 
property  not  levied  upon  by  tbe  shertflf  on 
acccimt  of  tbelr  Indebtedness,  etc.  It  most 
be  observed,  however,  that  all  of  these  at- 
tendant circumstances  are  just  as  consistent 
with  tbe  arrangements  made  by  John  W. 
Donnan  and  Guy  Hart  and  Thomas  Hart  and 
James  C.  Boyce  and  Guy  Hart  and  Thomas 
Hart  (with  the  knowledge  and  consent  of 
John  R.  Hart)  as  they  are  with  the  arrange- 
ment which  John  R.  Hart  says  was  made 
with  him.  And  so  It  Is  with  the  other  cir- 
cumstances that  are  relied  upon  to  corrobo- 
rate John  R.  Hart  They  do  corroborate  him 
when  he  says  tbat  an  arrangement  was 
tered  into  by  John  W.  Donnan  which  contem- 
plated the  payment  of  the  Seep  mortgage,  the  • 
mortgage  of  the  bank,  and  the  Indebtedness 
to  himself  and  Allison,  and  a  conveyance  of 
the  title  by  Allison;  but  tbey  do  not  In  view 
of  tbe  otbec  testtmony  In  the  cass^  cor- 
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roborate  hlzn  when  he  says  th&t  the  recon- 
veyance wa3  to  be  made  to  blnuelf  and  Jamea 
Hart  aa  Hart  Brothers. 

"It  may  be,  and  we  beiiere,  that  John  B. 
Hart  Indulged  the  hope  that  a  large  Increase 
In  the  price  of  oU  might  bring  this  valuable 
prop«ty  back  Into  his  hands;  but  the  only 
way  tliat  It  could  get  there,  under  the  testi- 
mony In  this  case,  would  have  been  through 
the  generosity  of  his  brothers  Guy  and  Tbom- 
as;  and,  judging  by  their  testimony,  tbey 
were  Inclined  to  favor  John  and  James  had 
fortune  favored  them  and  they  been  able  to 
secure  a  reconveyanee  from  Jonathan  Allison. 
This  hope  to  thus  repossess  himself  of  the 
property  would  naturally  take  on  the  hue  of 
a  claim  of  right  after  Guy  and  Thomas  gave 
up  their  right  to  purchase,  and  eiq>eclally 
after  oil  had  risen  from  60  cents  a  barrel  to 
$2.50.  But  whatever  may  have  beoi  tbe 
grounds  of  his  belief  that  there  was  an  agree- 
ment such  aa  Is  set  op  In  the  plaintiffs'  bill, 
and  such  as  would  convert  tbe  conveyances 
under  which  Jonathan  Allison  took  title  into 
a  mortgage,  the  plaintiffs  have  not,  by  dear, 
concise,  and  indubitable  proot  establldted  the 
fact  that  there  was  snch  an  agreonent,  and 
tbertfore  are  not  entitled  to  the  decree  they 
aak  for.  In  so  holding,  we  do  not,  however, 
decide  that  they  are  not  entlltod,  under  prop- 
er pleadings,  to  have  the  Uena  ennmerated 
In  the  agreement  set  up  by  the  defendants 
satisfied  so  far  as  paid;  but,  as  we  nnder- 
atood  the  counsel  of  tbe  defaidants  at  tbe 
argument,  the  right  to  this  satisfaction  !■  not 
denied. 

"(2)  on  Well  Supply  Company  t.  Donnan  and 
Allison. 

"In  this  Issue  the  OU  Well  Supply  Company 
■does  not  seek  to  have  the  conveyance  which 
evidences  the  title  of  tbe  leasehold  estates 
-decreed  a  mortgage,  but  avers  that,  by  rea- 
son of  a  certain  agreement  and  the  exlst^ce 
of  certain  facts  fully  set  out  In  Its  cross  bill, 
it  la  entitled  to  the  decree  of  this  court  ad- 
judging that  the  title  and  possession  of  the 
leasebolda  In  question  are  held  by  the  defend- 
ants In  trust  for  the  payment  of  the  Seep 
mortgage,  the  Citizens'  Bank  mortgagee,  the 
indebtednesB  of  Donnan  and  Allison,  and  the 
Indebtedneas  of  the  Oil  Well  Supply  Com- 
pany. We  are  satisfied  from  the  evidence 
that  tbe  defendants  and  James  C.  Boyce,  aa 
represeatatlve  of  the  Oil  Well  Supply  Com- 
pany, had  an  understanding,  when  the  prop* 
erty  In  question  was  purchased  at  the  aher^ 
lff*8  sale,  that  gave  the  OU  Well  Supjdy  Com- 
pany curtain  equitable  rigbtb  against  tbe  de- 
fendants as  purchasers  at  that  sale.  At  the 
time  of  the  sale  these  parties  were  acting  to- 
getber  for  their  mutual  benefit.  Tbey  both  had 
contracts  completed,  or  In  process  of  comple- 
tion, with  Guy  Hart  and  Thomas  Hart,  which 
might  secure  to  them,  through  these  Hart 
tnotbera,  as  purchasers  of  the  leaseholds  from 
Allison,  their  respective  dalms.  These  cour 
tracts  did  not  make  Allison  and  Dtmnan  re- 


sponsible for  the  debt  of  the  OU  WeU  Supply 
Company;  yet  tbey  were  both  made  on  the 
assumed  fact  that  Guy  Hart  and  Thomas 
Hart  would  become  the  owners  of  the  lease- 
holds, by  assignment  from  the  aberUTs  ven- 
dee. Tbe  Harta  never  became  the  purchaseAi 
of  the  leaseholds,  and  voIuntarUy  surrendered 
their  right  to  do  so.  This  surrender  made  It 
necessary  to  readjust  the  rights  W  the  de- 
fendants and  the  Oil  Well  Supply  Company, 
and  this  could  only  be  done  on  an  equitable 
basis.  The  OU  Well  Supply  Company  could 
not  ask  the  defendants  to  assume  the  place 
of  Gay  and  Thomas  Hart,  and  give  It  a  mort- 
gage, and  manage  and  operate  tbe  lease  as 
they  bad  done;  neither  could  the  defendants 
claim  that  tbe  surrender  of  Guy  and  Thomas 
Hart  cut  up  by  tbe  rooix  aU  claims  of  tbe  OU 
WeU  Supply  Company.  An  equitable  adjust- 
ment of  thehr  respective  rtgbts,  therefore, 
mnat  be  found;  and  that.  In  our  (pinion, 
would  be  to  aUow  the  OU  WeU  Supply  Com- 
pany to  take  the  place  of  Guy  Hart  and 
Thomas  Hart,  and  become  the  purchaaors  of 
the  leaseholds  from  AUlson,  on  tbe  same 
terms  on  which  the  Harts  were  to  get  title  to 
them.  This  would  give  the  defendanta  all 
that  they  were  to  get  from  Guy  and  Thomas 
Hart,  and  it  would  place  the  OU  WeU  Supply 
Company  In  as  fovorable  position  as  If  it  had 
obtained  the  second  mortgage  which  Guy  and 
Thomas  Hart  agreed  to  give  it,  and  which 
the  defendants  agreed  to  assist  the  company 
to  get  by  not  making  an  assignment  of  tbe 
title  to  them  untU  it  was  given.  This  adjust- 
ment was  evidently  one  that  was  recognized 
as  equitable  by  the  parties,  for  Mr.  Donnan, 
when  he  learned  that  Guy  and  Thomas  Hart 
were  about  to  surrender,  (^ered  to  seU  or 
transfer  to  the  com]>any  the  leaseholds  on 
their  paying  what  was  necessary  to  discbarge 
the  debts  that  wwe  to  be  paid  by  Guy  and 
Thomas  Hart,  less  the  amount  realized  from 
oil  after  the  expenses  were  paid.  When  this 
offer  was  made,  Mr.  Boyce  said  that  AUlson 
and  Donnan  had  done  everything  tbey  had 
promised)  and  that  the  company  could  not  ex- 
pect them  to  carry  or  operate  the  lease  for  It, 
and  that  the  proposition  to  turn  the  leas^ 
holds  over  to  them  would  be  considered.  It 
was  conaldered,  and  the  company  decUned  to 
take  the  property  at  the  price. 

"It  Is  contended  that  what  took  place  be- 
tween the  parties  in  regard  to  this  matter  Is 
not  sufficient  to  Justify  the  court  In  holding 
that  tlie  company  thereby  surrendered  what- 
ever equity  they  had  by  reason  of  the  agree- 
ment at  the  time  of  tbe  sale.  But  we  think 
It  Is  when  we  consider  the  attendant  circum- 
stances. Boyce  knew  (few  he  so  expressed 
himself)  that  the  company  could  not  expect 
AUlson  to  carry  tbe  leases  tor  Its  benefit.  He 
knew,  further,  that  the  company  could  not 
expect  AUlson  to  turn  over  the  leases  to  the 
company  on  better  terms  than  those  on  which 
Guy  Hart  and  Thomas  Hart  were  to  pui^ 
chase  them.  There  was  no  room  to  dicker  as 
to  prlcew   Mr.  Donnan  gave  In  mltlng  the 
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amonnt  that  would  pay  &e  Hens  ahead  of  the 
on  Well  Sni^ly  Company  onder  the  airree- 
ment  H«  also  gave  him  the  amount  of  the 
■ales  of  oil,  and  tiie  ^portion  of  tSiM  amount 
that  vas  applied  to  expeoaea,  and  the  amonnt 
kppUed  to  tte  payment  of  debts,  and  he  gave 
him  the  then  net  monthly  prodncdon.  No 
question  waa  raised  as  to  the  accuracy  of 
these  flgnrea,  and,  Ihehr  aeenracy  hetag  eon- 
ceded,  tt  fixed  the  only  price  at  which  the 
company  eooM  take  the  property.  The  mat- 
ter was  taken  under  adrfsement,  and  the  offer 
dedlned.  Thia  deeUnatlon,  under  the  ehrenm- 
■tancea,  waa  a  anrrender  of  any  equity  that 
the  company  had  In  the  property. 

"(8)  On  the  Whole  Case. 
••Bringliig  the  whole  transaction  before  m 
In  one  rlev,  what  do  we  tave?  John  R  and 
Jamea  Hart,  bt^eady  Inaolvent  Twelve 
oil  properties,  In  the  aRresate  worth,  at 
forced  aale,  pertiapa  sixty  thousand  dollars, 
but  worth  rery  much  more  If  Uie  price  of  oil 
dionld  Increase,  about  to  be  sold  by  the  sher- 
iff. John  W.  Donnan,  prortdent  of  the  Cltl- 
■ens*  National  Bank.  fMrfuI  that  the  proper- 
ty win  not  aeU  fW  enoagh  to  pay  the  banTs 
claim  of  120,000  and  a  flzed  Hen  of  moOO. 
Ovy  and  Thomas  Bart,  creditors  of  tiietr 
twothers  Jokn  and  James  to  the  extent  of 
flT,QOO,  with  no  aecnilty  for  tiie  paymut  of 
tb^  claim.  James  G.  Boyce,  as  representa- 
ttve  (tf  the  (HI  Well  Supply  Company,  who 
has  an  exeeotlan  out  for  about  |!2,000,  and 
baa  an  additional  dahn  against  John  and 
James  Hart,  for  Whlcfa  It  has  no  judgment, 
of  about  «T.00a  Besides  the  bank  and  tlie 
on  Wdl  Supply  (people,  tiiere  are  many  other 
execntlon  credltm.  John  and  James,  after 
nuking  an  possible  effort  to  arrange  matters 
ao  tliat  a  SherVs  aale  of  tbeir  property  would 
not  be  necessary,  flnaUy  conclude  ttiat  noth- 
ing could  be  done  to  save  anything  for  tbem- 
selTCB.  bnt  express  a  desh«  that  something. 
If  poesIUe,  be  done  for  their  brolben  Ouy 
and  Thomas.  Gay  and  Thomas  have  an  In- 
terest In  the  leae^olds  that  are  to  be  sold 
that  Is  mtt  oorered  by  the  executions.  Don- 
nan  Is  anxious  to  secure  the  ctalm  of  the 
bank.  He  also  has  an  taidlTldnal  dalm,  in 
which  be  and  Jonathan  AUIson  are  biterested, 
away  down  on  the  list  of  Hens.  He  proposes 
that  If  Ony  and  Thomas  wni  glTO  a  mort- 
gage on  Oidr  Interest  to  the  bank,  as  a  co^ 
lateral  to  secure  Its  dalm,  and  wfll  pay  ttw 
Individual  clabn  of  Anison  and  hlmsdf,  be 
win  have  Allison  buy  the  property  at  sheriff's 
aale.  if  it  can  be  done  on  a  Idd  ^t  would  not 
exceed  an  amount  that  woUld  cover  tbe  claim 
of  the  bank,  and,  If  Allison  gets  the  property, 
that  he  will  convey  it  to  Guy  and  Thomas  if 
they  wOl  pay  the  Seep  mortgage,  the  bank's 
claim,  and  the  claim  of  AUIson  and  Donnan 
within  two  years,  or  satlBfactorlly  secure  the 
paymoit  thereof;  Guy  and  Thomas  to  man- 
age die  pn^ierty,  and  to  receive  pumpers* 
wages,  and  the  irfl  to  be  mn  to  the  credit  of 
AUIstm,  tbe  proceeds  thereof,  after  paying 


mnnlng  expenses,  to  be  applied  to  the  pay- 
ment of  these  claims,  Donnan  to  carry  the 
Seep  mwtgage,  or  see  that  It  is  not  foredoaed. 
This  proposition  Is  made  In  tbe  presence  of 
John  and  James  Hart,  and  In  pursuance  of 
their  suggestion.  Tbe  proposition  Is,  after 
conslderatlra,  accepted,  and  Guy  and  Tboma? 
execute  a  mortgage  on  thrir  Interest  in  tbe 
leaseholds,  as  collateral  security  for  the  bank's 
claim.  After  this  has  been  done,  Mr.  Boyce. 
for  the  Oil  Well  Supply  Craapany,  condodes 
that  his  company  would  not,  In  the  protectkm 
of  Its  Interest,  be  safe  In  bidding  In  the  prop- 
erty at  a  figure  higher  than  D<mnan  had 
agreed  to  bid  In  order  to  get  It  for  Guy  and 
Thomas.  He  therefore  gets  John  Hart  to  see 
fals  brothen,  and  sees  them  himself,  and  pro- 
poses to  them  that  he  wHl  not  bid  against 
Donnan  or  Interfere  witb  their  plans,— a  tblng 
that  be  had  already  condnded  be  would  not 
do  If  they  wUl  also  agree  to  pay  tbe  Ofl  Well 
Bupiriy  Company's  claim  out  of  the  proceed^ 
of  tbe  oil  before  they  pay  tbemsdves,  but 
after  Beep,  the  bank,  and  Domian,  and  AI- 
Uson  are  paid.  They  agreed  with  Boyce.  in 
tbe  presence  and  wltti  the  approval  of  Don- 
nan, to  do  thto,  and.  furlber.  to  give  a  mort- 
gage on  the  leaseholds  that  Anison  would 
convey  them  under  Donnan*s  contract  to  ee- 
cnre  the  payment  of  this  dalm  at  due  On 
Wdl  Supply  Company,  after  the  other  claims 
are  paid.  On  the  day  before  die  ssle,  Boyce 
prepared  a  written  agreement  between  tbe 
Ofl  Wen  Supply  Company  and  Ony  and  Tbom- 
as  Hart,  which  not  only  provided  for  tbe  giv- 
ing of  a  mortgage,  but  of  their  Individual 
notes.  Tbe  Harts  refused  to  sign  this  veree- 
ment,  but  offered  to  give  the  mortgage,  claim- 
ing that  they  bad  not  agreed  to  gjve  notes, 
bnt  only  to  pledge  the  property  they  were  to 
get  from  AHIson.  Donnan  agrees  with  Boyce. 
Just  before  the  sale,  that,  if  Allison  gets  the 
pn>):)erty,  be  wfll  not  convey  it  to  Guy  and 
Thomas  Hart  without  they  give  tbe  mortgage 
to  tbe  Ofl  WeU  Supply  Company.  Boyce  at- 
tenda  the  sate,  but  does  not  bid,  and  Allison 
becomes  the  purchaser.  Bather  before  or  aft- 
er sale,  Jolm  R.  Hart  assisted  Donnan  to 
make  satisfactory  arrangements  with  Seep, 
tbe  bolder  of  tbe  first  mortgage.  After  more 
(ban  two  years,  Guy  and  Thomas  Hart  refus- 
ed to  take  tbe  proper^,  and  surrendered  aU 
thdr  daim  to  it  At  tbe  thne  of  tbe  surren- 
der, die  mortgage  to  tbe  OU  Wefl  Supply 
Company  had  not  been  given  by  Guy  and 
Thomas  Hart,  and,  <rf  die  Indebtedness  to 
Seep,  tbe  bank  and  Donnan,  and  Anison  (that 
amounting,  principal  and  Interest,  to  near 
$85,000).  $51,000  remained  unpaid.  Donnan 
and  Allison,  tipon  the  surrender  of  Guy  and 
Thomas  Hart,  offered  to  convey  or  turn  over 
the  leaseholds  to  the  Ofl  Wen  Supply  Compa- 
ny tt  they  would  pay  this  balance  of  SS1,000. 
which  Guy  and  Thomas  Hart  were  bound  un- 
der their  contract  to  pay  before  tbe  OU  WeU 
Supply  Company's  mortgage  on  their  interest 
should  be  paid.  This  the  company  refused 
to  do. 
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"Nesriy  three  years  after  tbe  aiirreDiler  of 
Tbomu  and  Guy  Hart  was  made,  and  after 
Donnao  and  AIUsod  had  risked  the  expendl- 
ture  of  large  sums  of  mooey  la  drlUlng  new 
wells  and  Improving  the  proiterty,  the  plain- 
tiffs filed  their  bUl  In  equity,  and  the  OU  WeU 
Sopidy  ComiMuiy,  Iqr  order  of  eourt  Is  broaght 
In  as  a  neceaBtry  party.  The  plaintiffs  al- 
lege that  there  waa  a  parol  agreement  be- 
tween Donnan,  John  Hart,  and  the  Oil  WeU 
Supply  Company  that  malces  Allison's  deeds 
of  conveyance  a  mortgage,  with  the  equity  of 
redemption  la  John  B.  Hart  and  James  Hart, 
dohig  business  as  Hart  Brothers.  The  OU 
WeU  Supply  Company  say  that  Allison  and 
Donnan  hold  the  property  In  trust  to  pay  the 
claims  of  Seep,  the  bank,  Doanaa,  Allison, 
and  the  OU  Well  Supply  Con^any  In  the  or- 
der named. 

"Neither  claim,  in  oar  opinion,  has  been  es- 
tablished. The  parol  agreement  set  up  by  the 
plaintiffs  has  not  been  proveii,  and  the  facts 
established  do  not  warrant  the  oourt  In  find- 
lug  that  the  defendants  hold  the  property  in 
trust.  It  wUl  have  to  be  admitted  that  there 
Is  no  express  trust  or  In^iUed  trust.  There 
certainly  la  no  resulting  trust  Was  there 
anything  done,  then,  hy  the  defendants,  that 
would  warrant  the  court  in  conatructlng  a 
trust.  In  order  to  do  equity  between  the  par- 
ties? There  lias  not  been  a  particle  of  evi- 
dence Introduced  to  show  that  the  defend- 
ants, at  the  time  of  the  sale,  or  prior  thereto, 
were  guilty  of  any  fraud  upon  John  B.  and 
James  Hart,  or  upon  the  OU  Well  Supply 
Company,  ao  that  we  could  aay  they  were 
trustees  ex  maleflclo.  The  OU  Well  Supply 
Company  and  the  defendants  w«e  acting 
gether  in  this  sale,  under  agreements  which 
they  each  had  with  Guy  and  Thomas  Hart, 
and  of  which  the  Hart  Brothers  had  fiiU 
knowledge,  and  the  making  of  which  th^ 
suggested.  Neither  did  the  purchase  of  the 
property  In  dispute  by  Allison  and  Donnan 
put  them  in  a  position  of  advantage,  which 
tliey  have  abused,  to  the  ii^ury  of  the  Hart 
Brothers  or  the  OU  Well  Supply  Company, 
so  aa  to  warrant  the  court  in  raising  a  trust 
In  order  to  protect  theta:  ti^ta.  Donnan  and 
Allison  did  everything  they  promised  for  the 
Oil  WeU  Supply  Company;  and  when  Ony 
and  Tbmnaa  Hart  surrendered  or  refused  to 
take  the  property  according  to  their  agree- 
ment, and  to  give  the  mortgage  they  had 
promised,  Allison  and  Donnan  offered  the 
property  to  the  Oil  WeU  Supply  Company,  on 
the  same  terms  that  It  was  to  so  to  Ooy  and 
Thomv  Hart,  and  they  refused  to  take  It. 
Tills  was  more  than  two  years  and  a  half 
before  the  bill  In  this  case  was  filed,  and  we 
think  the  evidence  does  not  warrant  the  court 
in  now  finding  that  the  defendants,  by  con- 
struction of  law,  now  bold  their  tiUe  In  trust 
to  pay  the  OU  Well  SuM)ly  Company's  claim. 
It  wlU  be  observed  that  the  question  here  Is 
not,  'Did  the  parties,  by  the  agreement,  create 
a  trust?*  which,  once  a  trust,  always  a  trust 
but  It  Is  this,  'Was  the  relation  of  the  parties 


to  each  other  and  to  the  property  la  question, 
at  the  time  the  bUl  was  filed,  aueh  aa,  la  equi- 
ty and  good  conscience,  requires  the  court 
DOW  to  raise  a  trust,— a  conatructiTe  trust— 
In  the  Interest  of  the  parties  seeking  reUef  ?' 
Let  a  decree  be  drawn  la  accordance  with  tiie 
findings  hereinbefore  set  out  the  pipift'^f*'  to 
pay  the  costs." 

J.  W.  Lee,  3.  B.  Chapman,  and  S.  D.  Mltcb- 
eU,  for  appellants.  Todd  &  WUey  and  D.  F. 
Patterson,  for  appelleea. 

PER  -CURIAU.  The  decree  In  this  cane  Is 
affirmed,  on  the  findings  of  tact  and  conclu- 
sions of  law  contained  In  the  opinion  of  fbe 
learned  court  below. 


FIDBLITZ  TITLB  &  TBUSI  OO-  T.  BBLL 
•t  aL 

(Snprem*  Oomt  of  Pennsylranfa.  Mor.  14, 

isas.) 

A»BAL— OanoTioiis— F*BtMaasBtP— Ao- 

OOCXTING. 

An  objection  that  a  partner  was  allowed 
a  certain  mm  as  a  salary  for  personal  services 
In  canying  on  the  firm  buBlaess  cannot  be  first 
made  on  aa  aweal  from  a  deciet  on  a  partner- 
ship aeooontlng. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bin  by  the  Fidelity  Thle  &  Trust  Company, 
administrator  of  the  estate  of  George  Gray, 
deceased,  against  Joseph  BeU  and  another, 
executors  of  the  wfll  of  Isabella  Bell,  de- 
ceased, and  others,  for  an  account  and  settie- 
ment  of  a  firm  business.  Isabella  BeU,  one 
of  the  partners,  had  In  her  lifetime  drawn  ont 
certain  funds  from  the  firm,  which  she  ap- 
plied on  the  payment  of  a  salary  claimed  by 
her  to  be  due  to  herself  for  personal  services 
performed  on  behalf  of  the  firm.  Decree  for 
defendants,  and  plaintiff  appeals.  Afllrmed. 

Joseph  Hays,  J.  S.  Ferguson,  and  W.  Ia 
Bii^  for  i^pellant  WUlls  F.  McOook  and 
C.  8.  Fetterman,  for  appellees. 

PBS  CtJBIAM.  An  examination  of  the  te»> 
tlmony  in  this  caae  convinces  nt  that  the 
findings  of  fact  contained  In  the  opinion  of 
the  court  were  fully  Justified  by  the  evidence. 
We  find  no  error  In  the  conclusions  of  law 
made  by  the  master,  and  are  clearly  of  opin- 
ion that  the  decree  of  the  court  should  be 
sustained  upon  the  facts  found  by  the  court 
and  the  conclusions  of  law  expressed  in  the 
master's  report  We  do  not  think  there  waa 
any  error  in  the  ruling  of  the  master  upon 
the  questiona  of  evidence  submitted  to  him, 
and  hence  we  cannot  sustain  any  of  the  orors 
assigned.  The  question  of  MJss  BeU's  salary 
was  so  plainly  just  that  no  question  was 
raised  about  It  but  it  was  acquiesced  In  for 
many  years.  It  does  not  appear  that  any 
exception  on  this  account  was  taken  before 
the  master  or  la  the  oourt  below,  aad  tt  la  too 
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late  to  raise  It  bere  for  the  flrat  time.  De- 
cree affirmed,  and  appeal  dlunlsaed,  at  tbe 
cost  of  the  appellant 


PAGE  T.  BIMPSON. 
(Supreme  Conrt  of  PenosylTania.   Not.  7, 
1898.) 

EjBOTHBKT— FrADDCLKNT  JI7D0MBHTS— ETIDBNOB 
— IMSTKCOTION— PaHTXKKSHIP. 

1.  Too  high  a  decree  of  proof  ia  not  required 
of  plaiDttff.  who  claimB  under  a  BheriirB  sale 
on  jadgment  agaioHt  W..  eotered  after  the 
property  had  been  sold  to  defeadaot  on  a  prior 
Judgment  against  W.,  by  a  charge  requiring 
olm  to  satisfy  tbe  Jury  by  a  preponderance  of 
the  evidence  that  title  remained  in  W.,  and  bad 
not  passed  to  defendant  under  the  prior  sale. 

2.  S.,  who  loaned  W.  and  B.  money  to  carry 
on  the  lumber  bnsiness,  is  not  a  partner  under 
an  agreement  that  they  pay  mm  a  certain 
amount  for  every  thousand  feet  of  lumber  cnt 
by  them,  in  consideration  of  his  exercising  a 
inperriBion  over  thdr  affairs,  and  glTinx  them 
the  benefit  of  Us  conusel  and  advice  In  the 
condnct  of  their  baslness,  and  that  they  pay 
him  another  amount  on  each  thousand  feet  cot. 
in  consideration  of  hii  Indorsing  thdr  paper  to 
a  certain  amount. 

8.  A  judsment  eonfOased  on  a  note  is  not 
rendered  fraudulent  by  the  prothonotary  mak- 
ing an  entrr  for  Interest  from  the  date  of  the 
note,  no  claim  for  interest  bavine  beeo  made  by 
the  plaintiff,  and  none  ever  received  by  bim  on 
the  judgment. 

'  4.  Where  the  agreement  aothoriring  one  to 
confess  judgment  on  a  note  given  as  security 
for  indorsements  of  notes  provides  that.  In 
case  or  insolvency  of  the  makers,  confession 
sbaJl  be  for  the  entire  amount  of  the  outstand- 
ing notes  indorsed  hr  him,  the  judgment  is  not 
fraudulent,  though  he  confesses  it  for  the  en- 
tire amount  of  the  notes,  though  lome  of  them 
have  not  matured,  and  proceeds  to  sell  proper- 

Sunder  execution  thereon;  he  having  paid  all 
e  notes  as  they  matured. 
6.  A  judgment  confessed  on  a  note  given  as 
security  for  Indorsements  Is  not  fraudulent  be- 
cause confessed  for  more  than  the  amouut  of 
the  notes  Indorsed,  the  party  not  having  at 
hand  at  the  time  the  means  of  determining  their 
amount,  and  nothing  more  than  due  ever  hav- 
ing been  claimed  or  received  on  the  judgment. 

Appeal  from  court  of  common  pleaa,  Jeffer- 
lon  county. 

Ejectment  by  S.  Darls  Page  against  Wil- 
liam A.  Simpson.  Judgment  for  defendant 
Plalntlfl  appealB.  Affirmed. 

The  fAarge  of  tbe  conrt  below,  the  parts 
ttiereot  as^ned  as  error  being  Indosed  in 
brackets,  la  as  follows: 

"The  plaintiff,  S.  Davis  Page,  has  brongbt 
this  action  against  tbe  defmdant,  Wm.  A. 
Simpson,  to  recover  the  possession  of  certain 
lands  situate  In  Oils  county,  the  title  and 
right  of  possession  to  which  be  claims  Is  In 
him,  and  not  in  tbe  defendant  The  lands 
are  particularly  mentioned  and  described  In 
the  writ  of  summons,  which  baa  been  crffered 
In  evidence,  and  it  will  not  be  necessary  for 
us  to  make  any  further  or  more  particular 
reference  to  them  than  to  say  that  tbey  are 
all  In  the  same  situation,  and  the  plaintifTs 
right  to  recover  applies  with  equal  fbrce  and 
effect  to  eadi  and  every  tract   He  la  entt 


tied  to  recover  all  or  none.  His  actkm  most 
succeed  to  aU  the  laods  or  fall  as  to  aH,  and 

therefore  your  verdict  wfll  be  for  the  irialn- 
titr  for  tlie  lands  described  In  tbe  writ  or  It 
will  be  generally  for  tbe  defendant  If  yon 
find  for  tbe  plaintiff,  you  will  say,  'We  find 
for  the  plaintiff  tbe  lands  described  in  the 
writ*  If  yon  Ond  for  tbe  defendant  yon  wiD 
merely  say,  'We  find  (or  tbe  defendant'  It 
has  been  admitted  by  the  parties  here-aod 
that  admission  Ims  gone  apon  the  reomd— 
that  tbe  title  to  tbe  lands  In  dispnte  was, 
prior  to  tbe  year  IBM,  vested  in  Oluuidler  P. 
Walnwrlght  and  WnUs  L.  Bryant  and  (bat 
both  plaintiff  and  defendant  claim  throogh 
them  as  the  common  source  of  tfUe.  The 
plaintiff,  in  support  oC  bis  dalm,  offered  In 
evidence  a  certain  jodgmmt  oMained  by  tbe 
Spring  Qarden  National  Bank  against  Cban- 
dler  P.  Walnwrii^  and  WOUs  h.  Bryant 
trading  aa  Wainwright  ft  %yant  for  tbe  amn 
of  I17.884.2B.  'TUB  jndpnent  was  entered  In 
this  court  oo  an  ex.  record  from  Philadelphia 
county  on  the  20th  of  S^tember.  1800,  and  a 
writ  of  execution  issned.  by  vlrtoe  of  wtalA 
the  sheriff  levied  upon  the  lands  In  cootro- 
veray,  and  tlierenpon  an  inaolsltton  wsa  held, 
and  they  were  condemned  as  not  belnx  of 
sufficient  rental  value  to  pay  off  tte  Jndg- 
menta  and  other  liens  entered  against  tbem, 
together  with  the  Interest  and  costs  tatcklent 
In  such  liens,  wftbin  tbe  space  of  seven  yean. 
Tbe  plaintiff  in  ttie  indgment  th»  caoaed  a 
writ  to  be  Issued  to  sell  the  lands  levied  upon 
and  condemned  as  stated,  and  in  pnmianoe 
of  tbta  writ  tbe  aberifl  did  seU  tbem  oo  Jan- 
uary 81.  1891.  to  S.  Davis  Page,  tbe  plalatiff 
In  this  case,  for  the  snm  of  $271,  and  made 
and  delivered  to  him  a  deed  tot  tbe  aaBM, 
which  wss  adinowledged  In  open  conrt  on  tbe 
12tb  of  Febmary,  1891.  If  Wainwricbt  & 
Bryant  owned  these  lands  at  the  date  ttds 
judgment  of  tbe  Spring  Oaiden  National 
Bank  was  entered  against  them,  tbe  Jnds- 
ment  would  thereby  have  become  a  Hen  upon 
tbe  same,  and  Uie  snbseqooit  sale  of  tbe 
landa  on  that  Jndgmrat  to  this  plaintiff,  and 
tbe  acknowledgment  and  delivery  of  a  shw- 
10*8  deed  to  bim  for  them,  would  have  vested 
a  good  title  to  tbe  landa  in  him,  so  far  as 
this  action  Is  concerned,  and  be  would  be 
enttUed  to  yonr  verdict  But  tbe  defoidant 
alleges  that  Wainwri^t  ft  Bryant  bad  no 
title  to  the  lands  at  tbe  date  of  the  entry  et 
this  jadgment  and  that  tbe  ssle  oa  it  could 
not  and  did  not  pass  any  tltte  to  &  Davis 
Page,  tbe  purchaser;  and,  farther,  fliat  tbe 
title  waa  vested  In  bim  at  flie  date  of  tbe 
entry  of  tbe  Spring  Garden  National  Bank 
Judgment;  and  In  auppmrt  of  tills  allegation 
he  offered  In  evidence  several  jndgmenta  ag- 
gregating several  hundred  thousand  dolhus 
entered  against  Chandler  P.  Walnwrlght  and 
Willis  L.  Bryant  In  tbe  faO  of  1889,  on  wbicb 
executions  were  Issued,  and  these  lands  lev- 
ied upon  and  sold  to  him  tor  948^086,  and 
deeds  therefor  acknowledged  In  open  court, 
and  delivered  to  him  by  thn  sheriff,  on  De- 
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cember  12, 1888,  and  May  16, 180a  .  Ton  win 
obaerre  tbat  both  ttiese  deeds  were  prior  to 
the  entry  of  the  Spring  Gard«L  National 
Bank  Judgment  In  addition  to  what  he  paid 
for  thcie  lands  at  the  sherlfFs  sale,  he  al- 
leges they  were  sold  subject  to  the  Uens 
oC  cert^n  mor^ges,  aggregating  about 
$lsaO0O.  which  he  either  has  or  wUl  be  re- 
quired to  pay.  so  that  the  lands  wUl  cost  him 
In  Uie  neighborhood  of  $200,000.  He  further 
alleges  that  the  plalntifr  bought  the  lands  in 
controTersy  with  full  knowledge  that  Waln- 
wrlght  A  Bryant,  as  whose  lands  they  were 
being  sold,  had  no  title  by  reason  of  the  prior 
sale  to  him.  and  that  the  title  to  the  lands  at 
that  time  was  Tested  In  him  in  consequence 
of  snch  prior  sales.  In  support  of  the  alle- 
gation Jndge  Clark  was  called,  and  testlfled 
that  he  was  present  at  the  sale  oa  the  Spring 
6ard«i  National  Bank  Judgment,  and  that 
before  the  sale  he  read  a  notice  to  bidders, 
setting  forth  that  the  lands  had  been  sold 
by  the  sheriff  on  prior  Jndgmento  to  the  de- 
fendant, Wm.  A.  Simpson,  in  whom  the  title 
was  Tested  at  the  time  of  the  entry  of  the 
Spring  Garden  National  Bank  Jodgment,  and 
that  the  purchaser  at  the  sale  on  this  last- 
mentioned  Judgment  would  acquire  no  title 
to  the  lands.  Upon  the  facts  as  stoted,  it 
would  be  your  duty  to  return  a  Terdlct  for 
the  defendant.  The  plaintiff  does  not,  and. 
Indeed,  cannot,  dispute  or  deny  tbat  the  de- 
fendant, W.  A.  Simpson,  has  the  prior  sber^ 
liTs  deed  tor  these  lands.  Both  platotlff  ai^ 
def«idant  claim  that  the  lands  were  sold 
by  the  sheriff  as  the  property  of  Wabiwrii^t 
&  Bryant,  and  each  dalms  title  to  the  saim 
by  Tirtue  of  the  sheriff's  deed  to  him;  and 
the  defendant,  being  the  purchase  at  the 
first  sale,  and  baring  the  prior  sheriff's  deed, 
his  rights  to  the  lands  In  Oils  respect  w)nld 
be  superior  to  that  of  the  plaintiff,  and,  un- 
less the  plaintiff  can  show  that  Uie  defend- 
ant did  not  acquire  title  at  this  sheriff's  sale 
he  cannot  maintain  this  action. 

"[The  plaintiff  has  undertaken,  and  the  bur- 
den is  on  him.  to  satisfy  you  by  a  preptmder^ 
ance  <tf  the  OTidence  that  the  title  to  the 
lands  to  question  remained  in  Walnwright 
ft  Bryant  at  the  date  of  the  entry  of  the 
Spring  Garden  National  Bank  Judgment 
against  them  on  the  20th  day  of  September, 
l8tX>.  and  tbat  the  title  to  die  same  did  not 
pass  to  the  defendant  by  Tirtoe  of  the  prior 
sales  by  the  sheriff  in  December,  1886,  and 
rebmary,  1890.  The  plaintiff,  S.  Darls  Page, 
in  order  to  maintain  this  position,  attacks 
the  Jndgmenta  on  which  the  lands  were  sold 
by  the  sheriff  to  Wm.  A.  Simpson,  and  es- 
pecially the  Judgmenta  of  Wm.  A.  Simpson, 
on  two  grounds. 

"[In  the  tint  ^ee,  he  alleges  that  W.  A. 
Simpson  was  a  partner  of  Chandler  P.  Waln- 
wright and  Willis  L.  Bryant,  the  d^oidanto 
in  those  Judgments,  and  therefore  could  not 
as  a^inst  the  creditors  ot  tbe  firm  of  which 
he  was  a  member,  take  confession  of  Jndg- 
meat  against  Us  co-partners,  and  on  thoae 


Jndgmokte  8^  the  firm  property,  and  thereby 
remoTe  It  from  the  grasp  of  the  firm  cred- 
itors. Jut  here  we  may  remark  tbat  we  do 
not  recall  any  erldence  In  this  case  showing 
that  the  real  estate  sold  was  partnership 
tniperty,  or  that  It  was  nsed  as  partnersh^ 
property,  or  was  even  necessary  In  carrying 
on  the  firm  business,  unless  such  oTldence  la 
to  be  found  In  the  agreement  bearing  date, 
I  bdleTe,  January  14,  1886,  being  an  agree- 
ment between  William  A.  Simpstm  and  Wato- 
wright  &  Bryant  The  title  as  recorded  ap- 
pears to  haTe  been  rested  in  Chandler  P. 
Walnwright  and  Willis  L.  Bryant  u  ten- 
ante  In  commoif  and  In  these  elrmmistances 
we  are  not  prepared  to  say.  even  if  Wm.  A. 
Simpson  was  a  co-partner,  that  he  might  not 
secure  his  indlTidual  debt  against  his  co-part 
ners  by  confession  of  Judgment  and  sale  of 
their  IndlTldnal  property  thereon.  But  wo 
do  not  Hilnk  the  erldence  wlU  warrant  a 
finding  tiiat  he  was  a  partner.  This  Is  a  case 
In  which  we  thtok  a  partnership  In  fftct  mmt 
be  proren  to  arail  the  plaintiff,  and  those 
acta  and  decbuntlons  which  sometimes  make 
one  who  has  been  heading  hlmsdf  ont  as  a 
partner  liable  as  such  to  third  persons,  al- 
thon^  no  partnership  to  fact  extsts,  can- 
not preTall  to  this  case.  The  direct  and 
pOBltiTo  testimony  of  the  parties  la  that  ik> 
partnership  existed;  that  William  A.  Simp- 
son was  not  a  partner;  and  there  Is  no  proof 
that  he  was,  unless  It  Is  to  be  found  to  one 
or  all  of  the  three  soTeral  agreementt  whldi 
hare  been  offered  to  eTldence.  These  agree- 
mento  are  to  writing,  and  tiielr  constructlim 
Is  for  the  court  The  first  agreemrait  dated 
April  9,  1881,  is  an  agreement  by  William  A. 
Simpson  to  lend  Chandlw  P.  Watowright  and 
WUlis  Lb  Bryant  certain  smns  of  money,  not 
exceeding  In  the  aggregate  the  sum  of  $60,000, 
to  enable  them  to  carry  on  their  lumber  busi- 
ness. In  consideration  of  their  paying  him 
toterest  at  the  rate  of  6  per  cent,  per  an- 
num on  the  sum  ox  sums  so  loaned.  This 
Is  about  all  there  la  to  this  agreement  and 
It  is  sufficient  to  say  that  It  does  not  to  the 
remotest  degree,  tend  to  estat^h  a  partner- 
ship between  the  parties  to  It  or  to  consti- 
tute William  A.  Simpson  a  partner  of  the 
firm  of  Walnwright  &  Bryant  The  second 
agreement  bearing  the  same  date,  April  0, 
1884^  provides  for  the  payment  ot  60  cento 
pOT  thousand  to  William  A.  Simpson  cm  all 
ptoe  and  osk  timber  cut  by  Walnwright  ft 
Bryant  to  oonslderatiim  of  bis  exerdstog  a 
sort  of  auperrlslon  over  their  affairs,  and 
giving  them  tiie  benefit  of  his  counsel  and 
advice  to  the  ccmdnct  of  their  business.  This 
does  not  constitute  him  a  partner,  but  rather 
an  employs  of  the  firm.  His  compensation 
Is  fixed  by  the  amount  of  bustoess  done,  but 
is  to  no  way  dependent  upon  the  profite  or 
losses  of  the  firm.  The  more  bustoess  dMie, 
the  greater  will  be  the  demand  i^n  his 
time,  and  the  greater  his  cmnpensatlon.  If 
there  Is  IttUe  done,  there  win  be  Uttle  re- 
quired <tf  him,  and  his  compensation  wlU  a& 
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cordlngly  be  malL  The  agreement  does  not 
admit  him  to  the  exercise  of  the  rights  of 
a  partner  In  any  respect  He  has  no  con- 
trolling voice  la  the  management  and  direc- 
tion of  the  business  being  carried  on.  Is  In 
no  way  required  to  share  in  Its  losses,  nor 
Is  be  permitted  to  participate  In  Its  profits, 
nor  Is  bis  compensation  dependent  opon 
whether  the  business  Is  profitable  or  not.  It 
may  be  said,  generally,  that  the  agreement 
Is  utterly  barren  of  every  feature  of  a  part- 
nership, or  of  what  would  tend  to  make  one 
a  partner.  The  third  agreement— January  14, 
1885— may  be  said  to  be  a  hiring  of  credit 
Wainwrlght  &  Bryant  In  this  agreement 
obligate  themselTes  to  pay  William  A.  Simp- 
son the  further  snm  of  25  cents  per  thousand 
on  all  pine  and  oak  timber  cut  in  consider- 
ation of  his  Indorsing  their  paper  to  an 
amount  not  exceeding  $50,000.  Without  go- 
ing Info  details,  or  making  any  extended  re- 
marks, we  deem  it  sufficient  to  say  that  there 
is  nothing  In  Oils  agreement  to  make  Mr. 
Simpson  a  partner.  Whether  these  agree- 
ments are  advantageous  to  Wainwrlght  & 
Bryant  la  not  material  to  the  Issue  here.  The 
parties  were  of  full  age.  and  competent  to 
contract  and  It  Is  none  of  our  concern  wheth- 
er their  contracts  turned  out  well  or  in  for 
them.  They  certainly  were  not  made  for 
the  purpose  and  with  the  view  of  defraud- 
ing creditors,  because  It  does  not  appear  that 
Wainwrlght  &  Bryant  had  any  creditors  to 
defraud  at  that  time,  or  for  several  years 
thereafter;  and,  so  far  as  we  are  able  to  dis- 
cover. It  would  seem  that  the  parties  to  these 
contracts  entered  Into  them  because  they  sup- 
posed they  would  prove  mutually  beneficial. 
At  all  events,  they  do  not  constitute  William 
A.  Simpson  a  partner  of  Wainwrlght  and 
Bryant  and  this  ground  of  attack  on  the 
Simpson  Judgment  must  fail. 

"[Tbla  leaves  for  our  consideration  the 
single  question  of  whether  these  judgments 
are  fraudulent  in  law  or  fact  It  has  heeu 
said  that  where  fraud  ia  alleged,  a  wide  lati- 
tude is  aHowed  In  the  admission  of  the  testi- 
mony; but  this  does  not  mean  that  where 
fraud  is  charged,  it  is  to  be  taken  for  grant- 
ed. It  must  be  affirmatively  and  positively 
proven,  like  any  ottier  fact  It  Is  not  neces- 
sary that  it  ^ould  be  proven  by  direct  testi- 
mony; It  may  be  proven  circumstantially. 
But  whoever  alleges  fraud  has  cast  xvpoa.  him 
the  burden  of  establishing  It  by  a  preponder- 
ance of  the  testimony,  either  direct  or  clr^ 
cumstautlal.  In  this  case  we  do  not  see  that 
there  Is  any  material  dispute  as  to  the  facts. 
There  has  been  a  large  volume  of  oral  and 
documentary  evidence  offered,  and  it  Is  rather 
difficult  to  recall  all  or  any  considerable  por- 
tion of  it  with  a  view  of  determining  aa  to 
minor  conflicts  which  may  exist  In  it  but  the 
general  current  of  the  testimony  is  plain  and 
easily  followed,  and  w«  think  we  may  safely 
■ay  that  the  controlling  facts  In  the  case  arc 
not  la  di^ut^  although  hostile  inferences 
are  nught  to  be  drawn  trom  them.  Tbe 


firm  of  Wainwrlght  &  Bryant  engaged  In  the 
lumber  business  in  this  county  in  188A,  and 
on  the  9tb  day  of  April.  Vm,  WUUam  A. 
Simpson,  the  defendant  In  thU  case,  entered 
Into  an  agreement  to  furnish  them  money  to 
carry  on  their  business  to  an  amount  not  ex- 
ceeding $50,000;  and  having,  prior  to  Novem- 
ber 14. 1884,  furnished  them  the  full  amount 
of  $50,000.  on  that  date  took  their  judgment 
note  for  the  mioney  so  furnished.  payaUe  ooe 
day  after  date.  The  Interest  was  regularly 
paid  on  this  note  every  alx  months  up  to  July 
1,  1888.  and  on  October  26,  1889,  the  princi- 
pal debt  remaining  unpaid,  the  note  waa  filed 
In  this  court,  and  Judgment  confessed  and 
entered  thereon  against  Chandler  P.  Wain- 
wrlght and  Wlllla  L.  Bryant  the  makers  of 
the  note,  for  the  sum  of  $51,600,  being  $50,- 
000  debt  and  $1,500  attorney's  commlaaion. 
Tbe  note  as  filed  does  not  show  the  Interest 
payments  made  thereon,  and  the  attorney 
confessing  the  Judgment  does  not  In  his  con- 
fession, include  any  interest  on  the  principal 
sum,  or  claim  Interest  from  any  particular 
date.  It  would  seem  that  the  protboaotary. 
In  entering  the  Judgment  on  the  reoord,  made 
an  entry  indicating  that  the  Judgment  bore 
interest  from  Xovember  14,  1881.  This  date 
be  evidently  took  from  the  face  of  the  note, 
and  entered  It  upon  the  record  as  the  date 
upon  which  Interest  was  claimed,  withont  di- 
re&tlon  from  either  tbe  plaintiff  or  his  attor- 
ney, and  without  anytblug  in  the  eonfeasion 
of  the  Judgment  authorizing  It  Mo  claim 
for  Interest  was  ever  made  on  the  Jui^rment 
by  the  plaintiff,  or  any  one  else  acting  for 
him,  and  none  was  ever  received.  The  mere 
fact  that  the  protiionotary  made  such  entry 
as  to  interest  and  tliat  the  writ  of  execution 
went  out  bearing  upon  its  face  a  claim  for 
Interest  from  November  14,  1881,  would  not 
render  tbe  Judgment  fraudulent  and  void,  or 
deny  to  Mr.  Simpson  the  fruits  of  an  execu- 
tion issued  thereon.  Tbls  seeois  to  be  the 
only  direct  attack  made  on  this  Judgment  for 
$51,500,  and.  as  we  have  already  stated,  tbis 
of  itself  cannot  and  does  not  invalidate  it 
eltber  as  to  Wainwrlght  &  Bryant  or  as  to 
their  other  creditors. 

"{The  next  Judgment  In  contniversy  was 
entered  on  a  note  given  In  pursuance  of  the 
agreement  entered  into  January  14,  1886,  be- 
tween William  A.  Simpson  and  Chandler  P. 
Walnwright  and  Willis  L.  Bryant  wherein 
William  A.  Simpson  agreed  to  loan  hla  credit 
to  Wainwrlght  ft  Bryant  by  Indorsl^  their 
notes,  and  thereby  enabling  them  to  raise 
the  money  thereon,  to  tbe  amount  of  $60,000: 
and  as  a  protection  and  Indemnity  to  him 
against  ultimate  liability  on  tkeae  indorse- 
ments Wainwrlght  &  Bryant  agreedi,  and  in 
compliance  with  t&eir  agreement  did  execute 
and  deliver  to  him  a  Judgment  note  dated 
January  14,  1885,  for  $60,000^  payable  one 
day  after  date.  Among  other  stipulations 
contained  in  this  agreement  authorising  Mr. 
Simpson  to  cfuifsas  jndcment  on  this  note, 
and  to  Issue  execntltm,  are  tbe  foUowlog: 
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First  For  the  aiiionnt  of  any  matured  note 
Indorsed  by  him  under  the  agreeineDt,  and 
only  protested,  which  said  SImpsoa  was  not 
bound  thereby  to  renew,  or  which  the  h(4der 
should  refuse  to  renew.  Second.  In  caao  of 
the  Insolvency  of  WaJnwrlght  &  Bryant  for 
the  entire  amount  of  outstanding  notes  In-  { 
dorsed  by  him.  It  would  seem,  by  the  ex- 
press provision  In  this  agreement,  that,  in 
the  event  of  the  insolvency  of  Walnwrlgbt  & 
Bryant,  Mr.  Simpson  would  Iiave  a  right  to 
COD  (ess  Judgment  on  tbis^60,000  note  for  the 
full  amoont  of  outstanding  notes  which  had 
been  prevlotaly  Initorsed  by  him.  It  has 
been  provw— and  we  do  not  understand  that 
there  Is  any  qnestloB  or  dispute  about  it— 
that  Wainwrlght  &  Bryant  became  and  were 
Insolvent  on  and  prior  to  October  26,  1889l 
At  this  last-mentioned  date  Mr.  Simpson,  ac- 
cording to  the  undisputed  evidence,  was  lia- 
ble on  outstanding  notes  Indorsed  by  him 
for  tike  benefit  of  Walnwrlgbt  &  Bryant  to  an 
amoont  In  ezcew  of  fflO^OOa  The  dates 
when  these  varloas  notes  w«e  rlveD.  when 
they  matured,  and  the  sereml  amounts,  have 
been  given  In  evidence,  and  we  do  not  consid- 
er it  necessary  to  refer  to  them  In  detalL  In 
▼lew  of  the  insolveocy  of  Wainwrlght  &  Bry- 
ant, and  exerdsbtg  a  right  which  he  bad  un- 
der the  agreoiwat  mentioned,  Mr.  Simpson 
caused  Judgment  to  be  entered  on  this  $60^- 
OOO  note  on  OetobM*  20*  18B9,  and  an  execur 
tlon  to  be  Issued  oa  the  same  At  that  mne 
the  notes  on  which  he  was  liable  as  Indorser 
had  not  matnied,  and  no  part  of  his  liability 
on  these  notes  liad  been  discharged  by  him. 
He  proceeded,  however,  with  hla  execution 
on  this  $61X000  Judgment,  and  on  this  and 
other  oscntloDS  issued  by  htm  caused  the 
real  and  personal  estate  of  Wainwrlght  & 
Bryant  to  be  levied  upon  and  aiM.  He  tes- 
tified, and  his  testimony  is  not  controverted 
In  this  reject,  that  he  lifted  and  paid  the 
various  notes  on  which  he  was  liable  as  In- 
dorser as  they  matured,  and  that  the  pay- 
ment* so  made  by  trim  exceeded  the  amount 
of  the  note  given  to  iKOteet  and  Indemnify 
him  against  such  payments,  and  on  which  the 
$60,000  Judgment  was  entered;  and,  further, 
tbat  he  had  paid  and  discharged  a  greater 
amount  of  these  Indorsed  obligations  at  the 
flate  of  bis  receipt  to  the  sheriff  for  the  sums 
realized  from  the  salee  of  Wainwrlght  &  Bry- 
ant's property  than  the  amount  so  received. 
It  Is  ccntended  here  on  behalf  of  the  plaintiff 
tbat  this  $00,000  Judgment  was  fraudulent 
and  void  In  law,  and  that  Mr.  Simpson  could 
not  make  use  of  it  to  sell  the  property  of 
'W'airwrlgbt  &  Bryant  to  the  detriment  and 
Injury  of  their  other  creditors.  This  conten- 
tion is  based  upra  the  legal  position  that  the 
nota  on  which  the  Judgment  was  entered  did 
noc  represuit  a  subsisting  Indebtedness,  but 
was  held  as  a  mere  indemnity  note  for  pro- 
tection against  ultimate  liability,  and.  Inas- 
much as  no  actual  liability  bad  been  Incurred 
and  dlsehaiged  at  the  time  Judgment  was 
entered  there  was  no  right  to  j^roceed  iqmn 
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the  note.  We  canuot  accede  or  consent  to 
this  view  of  the  law.  To  do  so  would.  In 
many  instances,  render  valueless  the  indem- 
nifying obligation,  and  defeat  the  very  pur- 
pose for  which  it  was  ^ven.  It  would  be  a 
bard  rule  of  law  that  would  compel  one  to 
I  stand  and  look  on  while  others  seized  and  ap- 
propriated the  only  property  of  a  debtor 
which  could  be  made  available  for  his  pro- 
tection in  the  ultimate  and  certain  payment 
of  that  debtor's  obligations, 'and  for  the  pay* 
ment  of  which  he  stood  pledged,  when  he 
had  within  bis  power  the  means  of  protection, 
simply  because  the  inevitable  had  not  yet 
come  to  pass.  The  more  Just  and  equitable 
rule  Is  to  permit  him  to  avail  himself  of  the 
Iiktended  purpose  of  the  indemnifying  bond 
by  causing  Judgment  to  be  entered  and  exe- 
cution to  Issue  whenever  it  becomes  necea- 
sary  to  do  bo  in  order  to  save  himself  from 
loss.  And  if  he  acta  honestly  and  in  good 
Calth  in  80  doing,  nether  claiming  noi  re- 
ceiving more  on  such  judgment  and  execu- 
tion than  he  is  Justly  entitled  to,  no  creditor 
can  l>e  heard  to  complain  tliat  his  rights  have 
been  Interfered  with,  or  that  he  has  been  Il- 
legally dciulTed  of  the  meana  of  satisfying 
his  claim  against  the  common  debtor.  Hold- 
ing these  views,  gentlemen  of  the  jury,  we 
Instruct  you  that  this  $60,000  Judgment  was 
not  and  Is  not  fraudulent  and  void  in  law, 
and,  unleea  you  find  }t  to  be  so  In  fact,  under 
Instructions  hereafter  gtven,  you  will  treat 
It  as  a  valid  judgment  on  which  the  defend- 
ant, Mr.  Simpson,  bad  a  legal  right  to  issue 
execution,  and  to  sell  the  propwty  of  Wain- 
wrlght &  Bryant  there<m. 

"[There  Is  another  Judgmmt  of  $75,000  en- 
tered on  a  note  given  pursuant  to  a  verbal 
agreement  betweoi  these  same  parties,  in 
wblcb  Mr.  Simpson  agreed  to  extend  his  Ila- 
l>llity  beyond  that  provided  for  In  the  writ- 
ten agreement,  and  Wainwrlght  &  Bryant 
gave  him  a  judgment  note  for  $75,000  to  cov- 
er and  Indemnify  blm  for  any  other  liability 
he  might  incur  for  them,  or  indebtedness  ac- 
cruing from  them  to  him.  Judgment  was 
entered  on  this  note  for  the  full  amount  Oc- 
tober 26,  1880,  when  In  fact  there  was  only 
about  $23,000  dne  on  It  Mr.  Simpson  testi- 
fies that  he  was  In  Philadelphia  at  the  time 
It  was  decided  to  proceed  on  his  notes;  that 
the  notes  were  In  a  box  In  the  bank  at  Lock 
Haven;  and  that  be  did  not  know,  or  have 
the  means  at  hand  to  determloe,  just  how 
much  was  due  on  this  note.  He  further 
states  that  he  never  claimed  nor  received  on 
this  Judgment  more  than  was  justly  due  on 
It  If  that  Is  true,  and  If  he  acted  honestly 
and  In  good  faith  in  the  matter,  and  nserely 
to  secure  and  protect  himself  against  loss, 
the  mere  omission  to  enter  the  credits  on  the 
judgment  would  not  render  it  fraudulent  and 
void  as  to  other  creditors  of  Walnwrlgbt  & 
Brynnt 

"(There  Is  also  a  judgment  of  the  State 
Bank  of  f'Ork  Haven  for  about  $132,000.  en- 
tered at  the  same  time  as  the  otlm  jodg- 
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menta  we  have  mentioned.  Ton  will  recall 
the  circumstances  under  which  this  note  was 
given  on  which  the  Judgment  was  entered. 
Walnwrlght  &  Bryant  had  discounted  In  the 
bank  for  their  benefit 'certain  notes  on  which 
they  were  liable  as  Indorsers,  aggregating 
about  $186,000,  but  by  mistake  this  note  was 
taken  for  ?122,000  or  $123,000,  or  about  |12,- 
000  less  than  the  discounts  amounted  to,  In 
order  to  cover  that  contingent  liability. 
There  Is  a  large  amount— In  the  neighborhood 
of  $90.000— yet  due  the  bank  on  that  note. 
The  State  Bank  proceeded  on  the  judgment 
against  Walnwright  &  Bryant  confessed  on 
this  $122,000  note  covering  their  contingent 
liability  as  stated,  but  bad  not  realized  on 
this  Judgment,  or  on  the  notes  indorsed  by 
them  and  covered  by  It,  any  considerable  por- 
tion of  the  Indebtedness  of  Walnwright  & 
Bryant  to  the  bank.  What  we  have  said  as 
to  the  Simpson  note  wQl  apply  to  this  note. 
If  these  parties  were  only  trying  to  protect 
themselves  against  a  failing  creditor,  and  re- 
ceived these  notes  in  good  faith  for  that  pur- 
pose, and  used  them  for  that  purpose,  and 
did  not  take  the  notes  for  more  than  they 
honestly  believed  to  be  due  or  In  excess  of 
Walnwright  &  Bryant's  liability  to  them,  con- 
tingent or  otherwise,  they  had  a  right  to  do 
so,  and  they  have  a  right  to  the  t>eneflt  of 
the  protection  which  those  judgments  afford- 
ed them,  and  to  the  fruits  of  the  executions 
Issued  on  them;  and  until  they  have  realized 
on  said  judgment  a  sum  equal  to  the  amount 
justly  due  them  the  other  creditors  of  Waln- 
wright &  Bryant  have  no  just  ground  of  com- 
plaint The  confession  of  a  judgment  to  a 
bona  flde  creditor,  even  though  it  be  Intended 
to  and  has  the  effect  of  giving  him  a  pref- 
erence over  other  creditors,  Is  not  a  fraudu- 
lent disposition  of  an  insolvent  estate.  A 
falUng  debtor  has  a  right  to  prefer  one  cred- 
itor over  another  by  the  confession  of  a 
Judgment  In  his  favor,  and  where  such  pref- 
erence la  given  and  received  honestly  and  In 
good  faith,  other  creditors  have  no  standing 
to  complain;  and  where  one  In  good  faith 
takes  a  judgment  for  an  amount  which  at 
the  time  he  believes  to  be  due  him.  It  may  be 
maintained  against  other  creditors  of  such 
judgment  debtor,  even  though  It  may  be  In 
excess  of  the  amount  actually  due.  Where, 
through  inadvertence  or  mistake,  the  parties 
Include  an  Item  that  Is  erroneous,  It  will  not 
vitiate  the  judgment  so  long  as  the  cred- 
itor does  not  claim  or  receive  on  such  judg- 
ment more  than  Is  honestly  due  him.  Under 
all  of  the  facts  and  circumstances  of  this 
case  we  cannot  say,  as  a  matter  of  law,  that 
the  judgments  in  question  were  fraudulent 
and  void.  On  the  contrary,  we  Instruct  yon 
that  William  A.  Simpson  and  the  State  Bank 
of  Lock  Haven  bad  a  legal  right  to  take 
those  notes,  and  to  proceed  on  them  In  the 
manner  they  did.  for  their  protection;  that 
the  consideration  was  ample  and  sufficient 
to  sui^rt  the  notes;  and  if  what  they  did, 
am  detailed  In  the  evidence  liere,  vas  dono 


honestly,  and  tor  the  purpose  of  protecting 
themselves  against  loss,  and  If  the  notes 
and  Judgments  confessed  thereon  were  not 
used  for  any  other  pnrpose,  they  did  nothing 
unlawful  The  Judgments  would  be  valid, 
and  the  sales  thereon  wonld  pass  a  good  title 
to  the  real  estate  In  controversy  to  WlUiam 
A.  Simpson,  the  defendant  In  this  case. 

"[Now,  gentlemen,  this  leaves  for  your  con- 
sideration the  single  question  of  whether 
these  judgments  were  In  fact  given  or  nsed 
In  good  faith  and  for  the  purpose  we  have  In- 
dicated, or  whether  th^  were  given  or  nsed 
for  the  purpose  of  defrauding,  hihderlng.  and 
delaying  the  other  creditors  of  Walnwright 
&  Bryant  In  the  collection  of  the  just  claims 
against  them,  and  accordingly  as  yon  find  on 
tbat  question  your  verdict  wIU  be  In  this 
case.  We  will  not  undertake  to  recall  the 
facts  and  circumstances  bearing  on  this  ques- 
tion. It  Is  not  necessary  that  we  should  do 
so,  because  the  testimony  has  be«i  very  ftilly 
reviewed  and  presented  to  you  by  counsel  In 
their  arguments,  and  the  Inference  and  con- 
struction placed  thereon  In  support  at  tbelr 
respective  contentions  have  been  elaborated 
and  commented  upon  to  such  an  extent  as  to 
refresh  yonr  recollection  as  to  all  the  facts 
and  circumstances  respectively  relied  upon 
by  them,  and  to  fully  famlliarlBe  yon  with  the 
same.  A  fraudulent  Intent  In  the  giving  of 
these  notes  or  in  the  subsequent  use  made  of 
them  Is  not  to  be  lightly  Inferred,  and,  while 
this  Intent  may  be  disclosed  by  circumstance, 
they  should  be  of  a  chamcter  to  satisfy  you 
of  the  actu^U  existence  of  such  fraudulent  in- 
tent, and  not  merely  of  sufficient  strength 
to  create  a  suspicion  of  fraudulent  Intent. 
In  determining  this  question  it  Is  the  com- 
bined or  united  strength  of  all  the  facts  and 
circumstances  which  Is  to  control  yonr  find- 
ing, and  not  Oie  Individual  Items  of  evidence 
which  may  mean  much  or  little,  accordingly 
as  tltey  are  consider^  in  view  of  the  whole 
evidence,  and  taken  in  connection  with  each 
and  every  other  Item  of  evidence.  To  our 
mind,  the  evidence  as  to  the  fraudulent  In- 
tent or  purpose  In  the  giving  of  these  notes, 
or  In  the  subsequent  use  made  of  them.  Is 
rather  shadowy,  and  not  very  apparent  to 
us,  but  It  Is  a  question  of  tact  for  you,  and  as 
such  we  submit  It  to  you.  If,  upon  the  whole 
evidence,  you  find  that  these  Judgments 
which  we  have  particularly  called  to  yonr  at- 
tention were  fraudulent  judgments,  or  that 
a  fraudulent  use  was  made  of  them.  In  that 
they  were  either  given  or  used  with  the  In- 
tent and  f^r  the  purpose  of  either  defraud- 
ing or  of  hindering  and  delaying  the  other 
creditors  of  Walnwright  A  Bryant  In  the 
collection  of  their  just  claims,  then  we  In- 
struct ;ou  as  a  matter  of  law  that  the  sale 
thereon  of  the  real  estate  In  controverpy 
would  not  pass  a  good  titie  to  the  defend- 
ant, William  A.  Simpson,  and  the  plaintUT's 
title  to  the  same  would  prevail,  and  yonr  ver- 
dict should  be  In  his  favor  for  the  lands  de- 
scribed In  tbe  writ   Bat  U  yon  find  that 
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tliese  Jndgments  were  not  frandnleiit,  that 
they  -were  given  and  used  (or  an  bonest  pur- 
pose, Tlz.  to  secnre  and  protect  the  payees 
In  the  notes  npon  which  the  judgments  were 
canfessed,  and  that  no  more  was  at  any  time 
claimed  or  received  on  said  judgments  than 
was  honestly  and  justly  due,  and  that  the 
parties  making  use  of  those  judgments  acted 
bonestly  and  In  good  faith,  then  we  Instruct 
yoa  as  matter  of  law  they  would  not  be 
fraudulent  and  void  as  to  other  creditors  of 
Walnwrlght  &  Bryant,  and  that  a  sale  of 
thefr  real  estate  thereon  would  pass  a  good 
title  to  the  purchaser,  William  A.  Simpson, 
and  your  rerdlct  should  be  for  tbe  defend- 
ant.]" 

H.  Clay  Campbell,  for  appellant  Mesna  ft 

Clark,  for  appellee. 

PER  CURIAM.  The  manner  In  which  this 
case  was  presented  to  the  jury  fn  the  charge 
of  the  learned  court  below  is  worthy  of  much 
commendation.  It  was  simple,  lucid,  and 
comprehenslre,  and  so  clearly  expressed  that 
tbe  most  ordinary  mind  could  easily  under- 
stand It  The  several  questions  of  partner- 
ship, fraud  In  law,  and  fraud  In  fact  were 
distinctly  and  plainly  presented  and  explain- 
ed to  the  Jury,  so  that  tbey  could  not  fail  to 
comprehend  what  was  said  on  these  subjects. 
The  ruling  tl^t  there  was  no  partnership  was 
certainly  correct,  and  so  also  that  there  was 
no  fraud  In  law.  The  question  of  fraud  in 
fact  was  properly  submitted  to  the  jury,  who 
found  by  their  verdict  that  there  was  no  such 
fraud  In  tbe  case.  The  assignments  of  error 
are  almost  exclusively  criticisms  upon  the 
cbarge  In  sections.  We  cannot  sustain  any 
of  them.  The  same  is  true  of  the  answers 
to  points.  In  our  judgment  they  are  all 
correct.  Seeing  no  error  In  any  respect,  we 
must  affirm  the  judgment  Judgment  af- 
finned. 


PHILLIBER  V.  EDELBLUTB. 

(Snpreme  Court  of  Pennsylvania.   Nov.  7* 

1898.) 

WaOE8— EVIDKKCB. 

On  tbe  issue  of  wages,  plaintiff  alleging 
that  defendant  agreed  to  pav  him  whnt  he 
could  afford  to  pay  for  managmg  the  basineas, 
and  that  the  bosiness  waa  profitable,  and  well 
afforded  wages  to  plaintiff  of  $C0,  evidence  of 
the  value  of  his  Rervices.  considering  tbe  same 
and  tbe  profits,  is  admissible;  the  jury  being 
charged  that  the  recovery  cannot  exceed  $60 
per  month. 

Appeal  from  court  of  common  pleas,  Jeffer- 
son county. 

Action  by  John  A.  Phllliber  against  N.  O. 
EidelMute  fdr  services  m  manager  of  a  meat 
market  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

PlalntlfT  claimed  that  defendant  agreed  to 
pay  bim  what  he  could  afford  to  pay,  and  al- 
leged that  the  business  was  very  profitable, 
and  welt  afforded  wages  to  him  of  |60  per 
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month.  Defendant  claimed  that  he  was  to  pay- 
plaintiff  $50  a  month,~the  amount  the  previous- 
owner  of  the  business  bad  paid  him.  There- 
was  also  a  dispute  as  to  the  length  of  hls^ 
services,  and  as  to  whether  he  was  entitied 
to  compensation  for  tbe  use  of  his  team.  The 
court,  limiting  plaintiff's  recovery  to  $G0  per 
month,  If  tbe  jury  should  find  the  contract 
as  alleged  by  bIm,  admitted  testimony  as  to 
what  his  services  were  worth,  considering  the 
profits;  in  this  connection  making  tbe  fol- 
lowing remarks;  "We  do  not  think  It  is  the 
province  of  the  court  to  pass  upon  tbe  effect 
of  the  plaintiff's  testimony.  Whether  It  Is 
sufl^cient  to  satisfy  tbe  jury  as  to  the  claims 
made  by  him,  Is  for  tbe  Jury  to  determine. 
The  court  cannot  exclude  testimony  because 
it  Is  not  absolute,  or  does  not  demonstrate  to 
an  absolute  certainty  the  fact  In  Issue.  As 
we  understand,  the  plaintiff  claims  that  he 
had  a  contract  with  tbe  defendant  by  which 
he  was  to  conduct  his  meat  business  at  Hora- 
tio, and  was  to  receive  as  his  compensation 
whatever  the  defendant  could  reasonably  af- 
ford to  pay.  In  view  of  the  profits  made  in  tbe 
business.  Tbe  plaintiff  has  testified  that 
those  profits  were  from  $140  to  $250  per 
month  during  tbe  time  of  his  employment— 
some  months  less,  and  some  mouths  more. 
The  average  was  about  $140  to  $250.  Tbe 
witness  on  tbe  stand  having  qualified  himself 
as  to  bis  knowledge  of  the  business  and  bis 
employment  of  men,  and  what  an  employer 
could  reasonably  afford  to  pay  In  view  of  the 
profit  received,  we  think  ttie  question  Is  prop- 
er and  competent" 

H.  Clay  Campbell,  for  appellant  Wloslow 
&  Calderwood  and  Cbarios  Corbet  for  appel- 
lee. 

PER  CURIAM.  This  was  an  action 
brought  to  recover  the  value  of  services  ren- 
dered by  the  plaintiff  to  the  defendant  There 
was  no  real  dispute  about  the  fact  or  tbe 
ctaaracter  of  the  services.  The  controversy 
was  over  the  amount  that  was  due.  It  was 
a  pure  question  of  fact  and  necessarily  was 
submitted  to  the  jury.  The  charge  was  fair. 
Impartial,  and  correct,  in  every  legal  sense. 
Several  of  the  assignments  relate  to  offers 
of  testimony.  Tbey  were  all  correctly  dis- 
posed of  by  tbe  court.  The  fifth  assignment 
Is  to  the  whole  charge,  and  cannot  he  sustain- 
ed. In  any  point  of  view;  and  the  sixth  re- 
quests a  binding  instruction  against  the  plain- 
tiff's right  of  recovery,  which,  of  course,  can- 
not be  sustained.  The  assignments  are  all 
dismissed.  Judgment  affirmed. 


BERINOER  et  al.  t.  LUTZ  et  al. 

(Snpreme  Court  of  Pennsylvania.   Not.  T, 
18&a) 

KBsaLTtKO  Trusts— SiPAKATB  Propbrtt  or  Wirs. 

1.  Where  a  married  woman*8  father  gave  a 
deed  of  land  to  her  husband,  who  gave  hi» 
note  to  the  father  for  the  value^hereot  she  is 
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<<titltled  to  the  proceed B,  It  being  the  oniler- 
etaoding  that  thu  was  an  adTancemeot  to  hec, 
and  the  deed  being  made  to  the  husband,  with 
an  agreement  to  hold  the  land  for  his  wife,  be* 
caose  of  a  misappreheDsmi  ■>  to  the  right  ot 
a  married  woman  to  acquire  real  estate,  ana 
the  note  being  taken  merely  as  a  memorandam 
of  the  amount  i^e  should  be  charged  with  in 
the  settlement  of  her  father's  estate. 

2.  A  wife  is  entitled  to  an  interest  in  land  in 
proportion  to  the  amount  of  her  separate  prop- 
erty used  in  the  purchase,  it  haTing  been 
boogbt  by  her  husband  on  this  agreement. 
thooKhf  nnknowa  to  her,  her  name  did  not  ap- 
pear in  the  deed. 

3.  Money  used  in  the  purchase  of  land  taken 
In  the  name  of  a  hasband.  nnder  an  agreement 
that  the  wife  should  have  an  interest  therein  to 
the  extent  of  the  purchase  money  paid  by  her,  it 
having  been  advanced  to  her  by  her  father's  ex- 
ecutor, may  be  shown  to  hare  been  advanced  as 
money  coming  to  her  from  bis  estate,  on  the 
death  of  her  mother,  who  was  entitled  to  the  in- 
come for  life,  though  she  and  her  husband  gave 
their  note  for  part  of  It.  and  lie  gave  a  note  in 
his  own  name  for  the  remainder,  and  she  after- 
wards assigned  to  the  executor  her  interest  in 
the  estate  as  aecnritr  for  the  notes. 

Appeal  from  conrt  of  common  pleai,  Venan- 
go county. 

Action  by  G.  W.  Berlnger  and  another,  ex- 
ecutors of  George  Berlnger,  deceased,  against 
Henrietta  Lntz  and  husband,  for  possession 
of  land.  Judgment  for  defendants.  Plalntlffa 
appeal.  Affirmed. 

The  charge  of  the  conrt  below,  the  parts  as- 
signed as  error  being  Inclosed  In  brackets,  Is 
as  folk)ws  (Henderson,  J.): 

"For  some  time  prior  to  March  30.  1883, 
James  Porter  was  the  owner  of  a  farm  near 
ClIntonTllle,  In  this  county,  and  on  that  day 
be  executed  a  conveyance  for  the  land  to 
Daniel  Lutz.  Afterwards  one  HoUister  ob- 
tained a  judgment  In  the  court  of  common 
pleas  of  this  county,  agahist  Daniel  Lutz, 
from  which  judgment  an  execution  was  Is- 
stwd,  by  direction  of  which  the  slieriff  levied 
upon  thte  farm  as  the  property  ot  Daniel 
Lutz,  advertised  It  for  sale,  and  sold  It,  on  the 
20th  day  of  August,  1891,  to  George  Berlnger, 
to  whom  a  deed  was  acknowledged  by  the 
sheriff  on  the  22d  day  of  NovemlKr,  of  the 
same  year.  TherenpiHi  the  purchaser  at  the 
sheriffs  sale  instituted  proceedings  before  a 
Justice  of  the  peace,  to  recover  the  possesion 
of  the  land  which  he  had  so  purchased.  At 
the  hearing  on  the  application  ot  the  purchas- 
er fbr  a  writ  at  possession,  a  claim  was  set 
up  by  Mrs.  Lutz,  wife  of  the  defendant  In 
the  aeenlion,  wlio  arerred.  In  conformity 
with  a  statute  relating  to  such  proceedings, 
that  she  was  the  owner  of  an  undivided  por- 
tion of  this  land,  about  sixteen  twenty-thirds; 
and  she  sought  to  defend  against  the  action 
of  the  purchaser  at  the  sheriff's  sale,  who 
was  endeavoring  to  recover  possession  of  the 
land.  Thereupon  tiie  magistrate  certified  Into 
this  court  the  record  had  before  him,  and  the 
fact  of  tbe  claim  set  up  by  the  wife  of  Dan- 
iel liUtz,  In  order  that  the  rights  of  the  par- 
ties m^t  be  determined  in  accordance  with 
the  ftmna  of  law  applicable  to  the  trial  of  ac- 
tions of  ejectment;  and  we  are  now  called 


npon  to  determine  In  this  Issue  whetber  tlie 
chUm  so  set  up  by  Mrsw  Lute  Is  valid  in  law, 
and  wbetliCT  sbe  has  exhiUted  such  a  state 
of  facts,  by  suA  eridoiee  as  tbe  tow  reoog- 
nlies  as  neceasaiy  for  mutb  a  purpose,  a« 
woaM  entitle  her  to  retain  pose^ton  of  the 
premises  as  to  the  propwtlon  of  It  which  she 
alleges  she  omu. 

"The  pnrdiaser  at  the  shwiff's  sale,  beins 
the  iffoponent  In  this  proceeding,  tntro^cea 
such  evldmee  as  is  snfflcloit  in  the  first  In* 
stance  to  wanant  a  verdict  in  his  favor.  He 
offers  evidence  tmdlnf  to  show,  and  which 
are  not  coatrovnted  facts,  that  Hr.  Porter 
was  the  owner  of  this  land;  that  It  was  con- 
veyed by  deed  to  the  defendant  Daniel  Lutz; 
that  the  Judgment  was  r^fularty  entered;  and 
that  an  of  the  legal  forms  and  proceeding;* 
were  observed  and  condncted  which  were  nec- 
essary to  devest  the  title  at  Daniel  Lutz,  and 
transfer  It  to  the  purchasw  at  the  dierlfTs 
sale;  and  It  appears  firom  the  evidence  that 
George  Berlnger  acquired  a  sheriff's  deed  and 
whatever  title  Daniel  Lutz  had  In  the  land. 
It  aiipearlng  from  the  evidence  tiiat  Daniel 
Lutz  had  a  deed  for  the  whole  Ann,  the  le- 
gal presumptton  was  then,  and  Is  now,  that 
be  was  tbB  owner  thereof,  and  that  the  title 
conferred  by  the  sheriff  In  the  deed  delivered 
to  George  Berfnger  passed  a  title  to  the  whole 
of  the  farm.  Such  is  the  case  as  presented 
by  the  idalntifl;  and.  If  nothing  more  were  In- 
troduced for  your  conslderatton,  jmr  duties 
would  be  easy  and  the  way  dear,  for  It  la  a 
mle  of  law  that,  where  one  has  a  title  to  land 
In  the  luual  form,  he  is  presumed  to  be  the 
owner  of  the  land  described  in  the  deed;  and 
it  wonld  be  yonr  duty  in  this  case.  If  no  evi- 
dence were  Introduced  on  the  part  of  the  de- 
fense, to  find  a  verdict  In  favor  of  the  platntlll 
for  the  land  described  In  the  declaration. 

"The  evidence  presented  by  the  defease, 
however.  Introduces  an  allegation  and  dalm 
which,  if  properly  supported.  Is  valid  In  law, 
and  authorises  the  defendant  Mrs.  Lutz  to  re- 
main In  posseukm  of  as  much  of  the  lands  as 
she  may  show  she  Is  the  owner  of.  and  this 
notwithstanding  the  fact  that  she  has  no  deed 
for  any  part  of  it  It  Is  a  princfpte  of  law 
well  rect^nlsed  In  the  admlnistcatlon  of  Jus- 
tice ttiat  one  may  have  an  equitable  title  In 
the  land;  that  is,  the  legal  title  may  be  vest- 
ed In  one  person,  and  the  beneficial  interest 
In  the  land  may  Inure  to  another  perstm,  who 
may  be  named  In  the  deed,  or  who  may  not 
t>e  named  at  all,  whose  r^ht  may  exist  by 
pand,— that  is,  the  word  of  moi3th,-^iot 
shown  by  any  written  evidence.  It  Is  sucta  a 
title  as  that  to  wfalcb  r^rence  has  Just  been 
made  which  Mrs.  Lutz  sets  up  In  this  case. 
She  says,  althou^  the  deed  to  Oils  land  was 
in  her  husband,  Daniel  Lots,  that  In  fket  she 
paid  ^000  of  the  purchase  money;  Uiat  It 
was  money  derived  from  a  sonrce  Indcffend- 
eat  of  her  husband:  that  he  never  owned  It. 
never  had  any  Interest  In  It,  and  that  the 
money  so  paid  by  her  through  her  hosbaud 
was  with  the  express  arzaugement  or  agree- 
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ment  that  she  abonlcl  become  the  owner  'of 
tiie  land;  that  she  expected  to  pa7  for  tbe 
whole  at  the  land,  but  that,  in  any  erent,  It 
vas  agreed  between  her  and  her  hniftand  that 
she  was  to  hare  an  interest  in  the  land  pro- 
XMitionate  to  the  amount  of  money  that  she 
might  pay,  and  that,  In  pnrBuance  of  thla  ar* 
rangement,  ahe  actually  paid  (100  on  the  ar- 
ticle of  agreement;  that  afterwards,  within  a 
few  months,  when  the  deed  was  delivered, 
she  paid  (1,000  more;  that  she  paid  $400  the 
year  following,  and  $600  in  Jnly  of  the  sac- 
ceedtng  year.  Stie  says  the  money  she  ao  paid 
was  money  derlTed  from  her  father's  estate, 
directly  and  hidlrectly;  that  In  1860,  soon  aft- 
er she  married,  her  father  made  a  proposition 
to  her  to  take  a  piece  of  land  which  he  then 
owned,  or  was  about  to  acquire  title  to,  of 
nearly  thirteen  a»es  in  Lawrence  connty. 
where  her  home  waa  and  her  father  lived; 
and  that  he  proposed,  if  she  wonld  take  this 
land,  and  remain  there  and  intproTe  It,  he 
would  make  a  gift  of  tt  to  her.  In  anticipation 
of  the  distribution  of  his  estate.  Buch  a  gift 
Is  knorwn  In  the  la:w  as  an  advancemmt, 
-where  a  parent  anticipating  the  distribution 
of  his  estate  after  his  death,  pays  over  to 
one  of  bis  children  a  portion  of  his  estate, 
with  the  nndeiBtandlng  that  It  was  to  be  char- 
ged up  to  the  child  after  bis  death,  and  taken 
out  of  her  slure  of  tiie  estate.  Snch  a  gift  Is 
known  In  the  law  as  an  advancement  and  It 
la  alleged  by  Mrs.  Lntz  that  she  accepted  this 
tblrteen  acres  as  an  advancement;  that  It 
vras  expressly  declared  by  her  father  at  the 
time  that  it  should  be  a  portion  of  ber  estate, 
to  be  accoonted  for  by  hw  In  the  dlstrtbntlon 
of  bis  estate  after  his  death,  and  that  instead 
of  making  the  conveyance  to  her.  It  was  made 
to  her  hnsband.  because  of  a  misapprehension 
of  her  father  as  to  the  right  of  a  married 
woman  to  acquire  real  estate  or  enter  Into 
contracts  or  oUlgatlons;  that  the  father,  si^ 
posing  the  daughter  could  not  take  a  convey- 
ance directly  from  him.  and  hold  the  land, 
proposed  that  It  be  deeded  to  her  husband; 
and  that  the  husband.  In  view  of  that  suppo- 
rition,  and  In  view  of  this  arrangement 
agreed  to  accept  the  land  in  tmst  for  bis  wife, 
to  hold  it  for  her,  and  give  her  the  benefit  of 
ft,  and  she  to  be  charged  with  the  value  of 
it,  and  to  account  for  It  at  the  settlement  of 
ber  father's  estate. 

'iShe  says,  further,  that  the  thirteen  acres 
of  land  was  valued  by  her  father  at  the  time 
at  four  hundred  dollars,  and  charged  her  for 
that  amount,  and  for  the  purpose  of  preserv- 
ing a  memorandum  or  evidence  of  the  valoa- 
tlon  of  the  land,  and  the  fact  that  tbe  daugh- 
ter was  to  be  charged  by  the  executors  of  the 
tather  with  the  amount  of  the  value  of  the 
same,  tbat  a  note  was  given  by  ber  husband, 
Daniel  Luta,  to  the  father;  tbat  at  the  sog- 
gestlon  of  the  father,  and  by  express  under- 
standing, the  note  was  not  to  be  evidence  of 
a  consideration  to  be  paid  by  either  Daniti 
liUts  or  the  daughter,  but  was  to  be  a  visible 
enOniee  after  tte  fatber's  death,  to  the  sx- 


ecutors,  of  the  amount  of  tlie  advancement 
wblch  the  father  had  then  made,  and  that  tht> 
note  was  then  given  by  Daniel  Lutz  upon  this 
understanding;  that  the  note  was  given  by 
Luta;  and  that  an  article  of  agreement  was 
Altered  Into  at  liiat  time  for  the  land,]  and  in 
1866,  a  conveyance  waa  made  by  Caleb  Pyle, 
the  father,  to  Daniel  Lutz,  by  the  operation  of 
which,  as  claimed  by  the  daughter,  Mrs.  Luts, 
a  title  vested  to  her  In  equity  to  the  whole 
of  the  thirteen  acres;  and  tbat  Daniel  Luts 
was  merdy  a  trustee  holding  for  her,  al- 
though be  had  a  form  of  conveyance,  which 
upon  Its  face  gave  to  him  apparently  an  ab- 
solute title  to  the  land.  The  law  Is,  gentle- 
men, that  If  Caleb  Pyle,  the  father,  did  so 
propose  to  convey  this  thirteen  acres  of  land 
to  his  dai^hter  as  a  part  of  the  share  which 
she  was  to  receive  out  of  the  estate,  and  did 
so  convey  It  to  Daniel  Lutz,  the  husband,  be- 
cause he  thought  the  dau^ter  was  not  com- 
petent in  law  to  accept  the  estate,  and  If  It 
waa  the  airangement  the  land  was  not  to  be 
paid  for  by  Daniel  Lutz,  but  was  to  be  ac- 
counted for  by  the  daughter  In  the  distribu- 
tion of  the  father's  estate,  and  the  land  was 
so  accepted  by  her  and  Daniel  Lutz,  and  so 
held  by  Daniel  Luts,  a  title  did  vest  In  Mrs. 
Luts  to  the  whole  of  ttae  thirteen  acres,-4Ui 
eqaltable  title;  and  Daniel  Luts  became,  on 
the  facts  as  tesUfled  to  by  him  and  his  wife, 
and  by  the  other  witnesses,  a  trustee  merely 
for  her,  and  she  would  be  entitled  to  the  pro- 
ceeds of  tiie  land  when  It  was  sold,  would  be 
tiie  owner  ttiereof ,  and  might  use  and  dispose 
of  the  estate  Independentiy  of  her  husband, 
and  free  from  his  direction  or  control,  and 
whatever  lands  she  afterwards  acquired  by 
purchase  with  this  money  she  could  hold.  If 
It  was  acquired  by  her  direction,  and  witb 
ttae  Intention,  on  ber  part  to  acquire  an  estate 
In  the  land. 

"It  becomes  Important  for  you,  therefore, 
gentlemen,  to  examine  the  evidence  bearlng^ 
upon  this  aqiect  of  tlie  case,  and  the  further 
evidence  to  wblch  your  attention  Is  now  call- 
ed, as  Involved  la  the  allegation  of  the  de- 
fendant [This  thirteen  acres  of  land,  sloug 
with  another  piece  of  land  belonging  to  (be 
husband,  was  sold  In  1883,  for  $1,000.  $1,- 
400  of  this,  as  claimed  by  the  wife,  and  as 
admitted  by  Daniel  Lutz,  and  as  shown  by 
some  other  evidence  In  the  case,  was  the 
share  coming  to  Mrs.  Lutz  from  the  thirteen 
acres.]  The  defendant  alleges  that  It  was 
agreed  between  the  husband  and  wife  that 
the  proper  proportion  of  Mrs.  Lutz  out  of  the 
proceeds  of  the  thlrte«i  acres,  and  the  other 
seven  acres,  was  $1,400;  and  she  says  she 
received  that  amount  $450  at  the  time  the 
bargain  was  made  for  the  sale  of  the  land, 
and  the  remainder  when  the  deed  was  deliv- 
ered, and  that  she  had  that  $1,400  In  her 
possession  secured  In  the  manner  In  which 
she  has  narrated.  A  part  of  this  $1,400,  she 
says,  she  gave  to  ber  husband  when  be  came 
to  Venango  county,  to  buy  the  Porter  land,— 
the  amount  of  $100.   She  aaym  hor  husband 
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-came  here  to  bay  tbe  land  for  ber,  by  her  di- 
rection. Sbe  allefies  that  ibe  not  only  had 
the  $1,400,  bat  abe  had  In  anticipation  a  far- 
ther sum  from  her  father's  and  mother's  es- 
tates, which  the  eTldence  tends  to  show  was 
in  the  aggregate  $2,600.  She  says  she  not 
only  paid  the  $100  at  the  time  the  article  of 
agreement  was  entered  Into,  but  that  when 
the  next  payment  became  dne,  in  the  spring 
foUowlDg,  she  gave  $1,000  of  this  $1,400  to 
her  husband,  to  be  used  as  so  much  of  the 
purchase  money  on  the  land,  and  that  tbe 
money  was  so  paid,  and  that  tbe  deed  was 
then  delivered  by  Mr.  Porter  to  her  hus- 
band, and  brought  by  ber  bustiand  to  ber;  , 
that  she  did  not  know  that  she  was  not 
named  In  the  deed;  that  she  never  read  the 
•deed,  but  that  she  pat  it  away  In  the  bouse. 
If  she  did  not  read  the  deed  or  know  that  ; 
iier  name  was  omitted  therefrom.  It  would  , 
not  be  a  material  fact  In  the  case.  If  the 
money  was  ber  separate  estate  when  it  was 
paid  by  her  husband  at  the  time  of  the  pay- 
ment of  the  money,  and  tbe  payment  of  the 
amount  due  at  the  time  the  deed  was  dtiiv- 
«red,  if  her  money  was  so  paid,  by  ber  direc- 
tion, with  tbe  Intention  on  her  part  of  acquir- 
ing an  interest  in  the  land,  she  acquired  an  in- 
terest for  that  portion.  Irrespective  of  tbe 
question  whether  she  was  named  In  the  deed 
or  not.  Sbe  oCTers  evidence  also  tending  to 
show  that  In  the  year  following,  in  1S84,  she 
paid  $4.00,  the  next  payment  due  on  the  land, 
and  In  July,  1885,  $500,  making  in  all  $2,000 
of  the  total  purchase  money;  that  ia.  abont 
$2,000,  or  a  tittle  less  than  that.  The  propor- 
tion which  she  paid  of  the  whole  amount  was 
sixteen  twenty-thirds,  according  to  her  testi- 
mony and  that  of  the  witnesses  who  corrob- 
orate her. 

"This  r6sum6  of  the  evidence,  gentlemen, 
brings  you  to  the  marrow  of  this  case — First. 
Did  Mrs.  Lutz  have  a  separate  estate  In  mon- 
ey with  which  she  might  buy  this  land?  Sec- 
ondly. Was  this  money  given  by  her  to  her 
husband  to  acquire  a  title  in  the  land?  Third- 
ly. Was  the  money  so  paid  by  ber  husband 
for  her  In  acquisition  of  the  title?  If  these 
questions  are  answered  in  the  affirmative, 
the  defendant  Is  entitled  to  a  verdict,  and  tbe 
plaintiff  would  only  be  entitled,  by  virtue  of 
the  sheriff's  deed,  to  secure  seven  twenty- 
thirds  of  the  farm.  It  Is  proper  for  you.  how- 
ever. In  determining  the  question  whether  the 
defendant  was  tbe  owner  of  the  money,  ac- 
quired In  the  manner  In  which  she  says  it 
was  acquired,  and  whetber  it  was  paid  by 
her  direction,  as  Is  alleged,  through  ber  hus- 
band, to  observe  a  rule  regulating  tbe  sub- 
ject of  the  weight  of  evidence  by  which  you 
should  be  guided  In  such  cases.  It  Is  the 
rule  that  where  one  seta  up  an  equitable  title 
against  a  legal  title.— that  Is  applied  in  this 
case,  where  Mrs.  Luts,  not  having  a  deed, 
alleges  that  sbe  Is  the  owner  of  a  portion  of 
this  farm,  against  ber  huBbaud,  who  had  a 
deed  for  the  whole  of  the  land,— the  law  re- 
quires something  more  ttun  the  pt^nder* 


ance  of  evidence.   It  requires  that  her  case 
be  made  ont  by  clear  and  satisfsctory  evi- 
dence, sach  as  enables  yon  to  be  reasonably 
and  satisfactorily  assured  that  her  all^a- 
tlon  as  to  the  Interest  which  she  has  in  the 
land  Is  true.   [For  tbe  purpose  of  exhibiting 
to  you  sucb  a  weight  of  evidence  as  woold 
warrant  yon  In  saying  that  the  evidence  Is 
clear  and  satisfactory,  and  that  she  paid  the 
money  in  tbe  manner  claimed  by  her,  sbe  of- 
fers tbe  evidence— First,  of  herself;  secondly, 
of  her  husband;  thirdly,  of  her  brother,  one 
of  tbe  executors  of  the  will  of  fier  fatber; 
fourthly,  that  of  her  brotber^in-Iaw.  another 
executor;  and,  fifthly,  the  testimony  of  Mr. 
Francis,  who  lived  at  the  time  in  the  family, 
and  alleges  he  was  conversant  with  the  trans- 
actions which  resnlted  In  the  acqni^tion  of 
the  Porter  farm.    These  witnesses  testify, 
some  of  tbem  directly,  as  to  what  took  place 
at  the  time  tbe  conveyance  was  made  by 
Caleb  Pyle.  tbe  father,  to  Daniel  Lutz,  In 
the  matter  of  the  conveyance  of  tbe  thirteen 
acres  In  Lawrence  county.   Mr.  Pyle,  one  of 
the  executors,  corroborates  the  testimony  of 
Mrs.  Lutz  and  of  her  husband  In  regard  to 
that  transaction.    Mr.  Dindinger  does  the 
same.  In  testifying  to  declarations  made  by 
Caleb  Pyle  at  different  times  to  him,  in  wtalch 
he  declared  these  notes  that  were  given  by 
Mrs.  Luts,  or  by  her  husband  with  her, 
should  be  charged  to  ber  estate;  that  it  was 
an  advancement  made  by  bim;  and  that  the 
note  given  was  a  memorandum  of  tbe  amount 
of  the  advancement  which  be  made.]  This 
evidence,  if  believed  by  you.  gentlemen.  Is 
sufficient  to  warrant  yoa  in  the  conclusion 
that  the  thirteen  acres  of  land  conveyed  by 
Caleb  Pyle  to  Daniel  Lntz,  In  Lawrence 
county,  was  an  advancement  by  him  to  his 
daughter,  intended  to  be  a  share  of  his  estate 
vested  in  her;  and.  If  the  transaction  were 
of  that  nature,  Mrs.  Luts  was  the  owner  of 
the  thirteen  acres,  bad  a  good  title  to  it  in 
equity,  and  the  proceeds  of  the  sale  of  it  be- 
came her  property  absolutely,  and  subject  to 
her  control.   If  she  afterwards  took  this  $1,- 
400,  and  an  additional  sum  which  sbe  receiv- 
ed from  her  father's  or  mother's  estate,  aod 
Invested  It  In  the  Porter  land,  on  an  arrange- 
ment that  It  was  to  be  bought  In  her  Inter- 
est, and  she  to  have  a  share  in  It  in  propor- 
tion to  tbe  amount  of  money  she  put  In  It  she 
has  a  good  title  to  the  proportion  of  tbe  farm 
which  she  paid  for,  and  can  successfully  de- 
fend It  against  the  action  of  the  plaintiff, 
who  seeks  to  recover  possession  of  the  whole 
of  the  farm. 

"It  will  be  your  duty  in  considering  the  tes- 
timony to  examine  the  testimony  of  the 
witnesses,  consider  the  manner  of  their  evi- 
dence, their  opportunity  for  knowing,  their 
apparent  candor,  or  lack  of  candor,  their 
apparent  knowledge  of  the  facts  of  which 
they  testify,  and  give  such  credit  to  the  tes- 
timony of  tbe  witnesses  as  yoa  may  think 
they  are  entitled  to,  after  such  a  conslderatioD 
of  tbe  wltnessea,  the  manner  ot  tbelr  tes- 
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tlmonj.  and  Cbe  sobjects  concerning  which 
tbey  testify.  It  Is  contended  on  the  part  of 
the  plaintiff.  In  reply  to  this  contention 
of  the  defendant,  that  there  Is  not  suffi- 
cient eridence  to  warrant  you  In  reaching 
the  conclusion  that  Mrs.  Lutz  has  an  equi- 
table interest  In  this  Porter  farm.  They  ask 
you  to  do  so,  first,  because  the  conveyance 
by  Caleb  Pyle  to  Daniel  Lutz  of  the  thirteen 
acres  in  Lawrence  county  was  a  conveyance 
in  the  nsual  form,  and  was  to  Lutz,  and  not 
to  his  daughter;  that  Lutz  gave  a  note  to 
Pyle  for  the-  four  hundred  dollars,  which,  they 
allege,  was  a  consideration  for  the  land;  and 
that  the  transaction,  therefore,  was  a  pur- 
chase by  Lutz  and  not  a  gift  by  Pyle  to  his 
dftDghter.  Where  a  deed  Is  made  by  one  to 
another,  and  an  obligation  given  for  the  pur- 
ehaae  nkoney,  the  law  raises  a  presumption 
that  the  conveyance  vests  the  absolute  title 
in  the  one  to  whom  the  deed  Is  given.  But 
this  Is  a  disputable  presumption.  It  Is  not 
a  conclusive  presumption,  and  It  will  be  Im- 
portant for  you  to  keep  that  distinction  In 
your  minds,  gentlemen.  When  Caleb  Pyle 
gave  the  deed  to  Daniel  Lutz,  the  presump- 
tion arose  from  the  form  of  the  deed  that 
the  conveyance  was  an  absolute  one  to  Daniel 
Lutz.  and  the  same  la  true  with  reference  to 
the  conveyance  by  Mr.  Porter  to  Daniel 
Lutz.  These  presnmptlona  may  he  overcome, 
however,  by  parol  evidence;  and  it  Is  for  the 
purpose  of  replying  to  these  presumptions 
that  the  parol  evidence  of  the  defendants  Is 
introduced.  The  plainticr  says  that  these  pre- 
sumptions, arising  from  the  form  of  convey- 
ance by  Caleb  Pyle  to  Daniel  Lutz,  and  by 
James  Porter  to  Daniel  Lutz,  are  sufficient  to 
warrant  you  In  concluding  that  the  convey- 
ance was  Intended  as  a  deed  to  Luts  In 
each  Instance;  that  be  was  the  owner  of  the 
land;  that  there  was  no  equitable  estate 
created  in  Mrs.  Lutz,  and  no  Intention  to 
create  one;  and  that  you  ougbt  not  to  allow 
the  parol  evidence  to  overcome  the  legal  pre- 
sumptions; and  that  question  Is  submitted 
to  you,  gentlemen,  for  your  consideration. 
Does  the  evidence  presented  by  the  defend- 
ant Mrs.  Lutz  satisfy  you  that  the  thirteen 
acres  were  so  advanced  by  her  father  to  her? 
Does  the  evidence  introduced  by  her  lead 
yon  to  a  satisfactory  conclusion  that  out  of 
the  proceedB  of  the  thirteen  acres,  if  you 
should  find  It  was  so  advanced  by  her  father, 
she  took  money,  and  applied  it  towards  the 
purchase  of  the  Porter  farm,  with  the  Inten- 
tion of  acquiring  an  Interest  therein?  [Does 
It  lead  you  to  a  satisfactory  conclusion  that, 
with  additional  money  advanced  by  her  broth- 
she  paid  the  additional  payments  of  the 
farm  until  she  had  Invested  therein  $2,000? 
Is  there  any  evidence  that  any  other  person 
paid  any  of  this  $2,000  except  Mrs.  Lutz?] 

"It  Is  said  by  the  plaintiff  In  reply  to  the 
auction,  in  addition  to  the  evidence  aa  to 
the  presumptions  arising  from  the  form  of 
the  conveyances,  that  there  Is  evidence  .that, 
as  to  the  four  hnndred  dollars  and  Ave  hun- 


dred dollars  advanced  by  Mr.  Pyle,  the  exec- 
utor, on  two  occasions,  to  be  applied  in  pay- 
ment of  portions  of  the  purchase  money  of 
the  farm,  the  acts  of  the  parties  themselves 
Indicate  that  that,  at  least,  was  not  a  por- 
tion of  her  estate  or  Intended  so  to  be;  and. 
In  support  of  that  contention,  there  Is  first 
brought  to  your  attention  the  fact  that  Daniel 
Lutz  gave  a  note  for  the  four  hundred  dollars, 
with  his  wife  as  a  signer,  and  that  he  gave 
his  own  note  without  any  signer  In  1S65,  and 
that  on  the  i9th  of  October,  1885.  Mr.  Pyle 
procured  an  assignment  from  Mrs.  Lutz  of 
her  interest  in  her  father's  estate,  as  security 
for  two  notes,  or  for  some  notes,  at  any  rate, 
which  he  held  against  Daniel  Lutz;  and  these 
two  notes,  as  I  recall  the  assignment,  are  spe- 
cifically named,  and  you  are  asked  by  coun- 
sel for  the  plaintiff  to  conclude  that  the  fact 
that  notes  were  taken  for  this  sum  of  four 
hundred  dollars  and  five  hundred  dollars,  and 
that  an  assignment  was  afterwards  procured 
from  Mrs.  Lutz  for  her  share  In  her  father's 
estate  for  security.  Is  evidence  by  the  parties 
at  the  time  that  those  two  sums,  at  least,  were 
not  delivered  by  J.  L.  Pyle  to  Daniel  Lutz 
on  account  of  his  wife's  Interest  In  her  fa- 
ther's estate,  and  the  evidence  is  admissible, 
to  be  taken  in  consideration  by  you,  as  bear- 
ing on  that  proposition.  In  view  of  this  evi- 
dence, however,  It  is  alleged  by  the  defendant 
that  she  was  not  entitled  to  receive  this  four 
hundred  and  five  hundred  dollars  until  her 
mother  died;  that  her  mother  was  to  receive 
the  Interest  on  these  sums;  and  that  the  ex- 
ecutors, being  bound  to  pay  the  interest  to 
her  mother,  would  be  justified  In  taking  notes 
for  the  two  sums,  in  order  that  be  might 
have  some  means  of  securing  the  interest, 
and.  If  it  were  not  paid,  to  compel  the  re- 
turn of  the  principal  In  order  that  he  might 
make  good  and  pay  from  time  to  time  to  the 
widow  the  amount  which  had  l>een  provided 
for  by  the  will  of  Mr.  Pyle.  [You  will  ob- 
serve that  Caleb  Pyle  died  la  18S1.  His  wid- 
ow dkl  not  die  until  1800.  This  assignment 
was  made  in  1885,  some  five  years  before  she 
died.  If  therefore  the  executor  was  to  an- 
ticipate the  death  of  Mrs.  Pyle.  and  to  pay 
over  to  Mrs.  Lutz  her  share  of  the  fund 
which  remained  under  the  executor's  con- 
trol during  the  life  of  the  widow,  he  would 
be  Justifiable  in  taking  security  to  protect 
himself  in  the  recovery  of  the  interest  from 
time  to  time,  and.  If  that  were  not  paid,  in 
recalling  the  principal  fund  itself,  in  order 
that  be  might  make  himself  whole,  and  avoid 
personal  liability  by  reason  of  an  Improper 
disposition  of  the  money.] 

"The  evidence  is  all  for  you,  gentiemen.  and 
the  question  is  a  pure  question  of  fact  If 
you  believe  the  witnesses  for  the  defense, 
the  evidence  la  sufficient  to  sustain  the  con- 
tention of  the  defendant  as  to  the  ownership 
of  the  sixteen  twenty-thirds  of  the  land.  If, 
on  the  other  hand,  you  do  not  believe  this 
evidence  overcomes  the  legal  presumptions 
whldi  arose  from  the  delivery  of  the  deed  In 
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the  form  In  which  It  wai  delirered  to  Daniel 
liutx,  hi  Lawrence  county,  m  Uie  form  of 
the  deed  as  It  wu  ddlvered  by  Mr.  Porter  to 
Mr.  Luiz,  In  thts  connty,  then  the  plaintiff 
would  be  entitled  to  recoTer.  If  yoa  bellere 
tbat  the  erldence  !■  dear  and  aatlsfaetory  as 
to  the  payment  of  the  first  lums  of  $100  aad 
91.000  oat  of  the  sepanUe  estate  of  Mrs. 
Lutz,  and  are  not  satisfied  tiiat  the  evidence 
Is  sach  as  wotild  warrant  the  conclusion  that 
the  9400  and  f600  payment  In  1884  and 
1885  were  taken  from  her  estate,  then  Mrs. 
Lntz  would  be  entitled  to  recover  only  the 
proportion  which  the  $1,100  she  paid  bears 
to  the  whole  purchase  money.  If,  on  the 
other  hand,  yoa  believe  from  the  testimony 
of  Mrs.  LntK  that  she  provided  the  $2,000  out 
of  her  separate  estate,  by  her  money,  and  tt 
was  given  to  her  husband  with  the  intention 
on  her  part  to  acquire  title,  and  on  an  ar- 
rangement with  her  husband  that  she  should 
have  an  Interest  In  proportion  to  the  smount 
she  paid,  she  Is  entitled  to  retain  possession 
of  the  sixteen  twenty-thirds,  and  Mr.  Ber- 
Inger  would  be  entitled  to  tlie  land  as  to 
seven  twenty-thirds,  and  your  verdict  would 
be  for  him  accordingly  for  tbat  proportion. 

"The  case  is  for  you,  gentlemen,  on  the  evi- 
dence which  has  been  submitted  to  yon,  and 
under  the  instructions  of  the  court  If  you 
find  that  the  defendant  has  not  made  out  a 
case  under  the  evidence,  and  under  tbe  tn- 
structloD  of  the  court,  your  verdict  will  be  for 
the  plaintiff  for  the  land  described  tn  die  dec- 
laration. If  you  find  that  Mrs.  Lutz  has  es- 
tablished by  evidence  satisfactory  to  you  that 
a  portion  of  the  purchase  money  of  the  Porter 
farm  was  paid  by  her  out  of  her  separate  es- 
tate, acquired  in  the  manner  indicated  In  tho 
evictence  offered  In  her  behalf,  and  that  it 
was  so  paid  with  the  Intention  and  under  an 
arrangement  between  her  and  her  husband 
that  she  should  acquire  an  Interest  in  the  land 
In  tbe  proportion  In  which  she  paid,  and  If 
you  find  sbe  paid  $2,000  from  such  sepsrate 
estate,  then  your  verdict  should  be  for  the 
plaintiff  for  seven  twenty-thirds  of  the  land, 
and  for  the  defendant  for  sixteen  tvrenty- 
thirds.  If  yon  find  sbe  paid  a  less  amount 
than  $2,000  for  her  separate  estate,  under 
such  an  arrangement  to  acquire  an  Interest 
In  tbe  land,  then  she  would  be  entitled  to  a 
verdict  for  a  proportionate  amount  whldi  the 
paid  out  of  her  money." 

T.  J.  McKean,  for  appellants.    Dunn  & 

Carmichael,  for  appellees. 

PER  CURIAM.  The  charge  of  the  learned 
court  below  was  a  careful  and  entirely  correct 
presentation  of  the  facts  and  law  invoired  In 
the  controversy.  It  contained  a  thorough  ex- 
planation of  the  kind  of  testimony  required 
to  establish  a  resulting  trust  In  the  wife,  so 
that  the  Jury  could  not  fall  to  have  a  cor- 
rect understanding  of  the  subject  There 
was  testimony  In  support  of  the  claim  of  a  re- 
sulting trust,  and  that  question  was  neoea- 


sarily  left  to  the  determination  of  the  Jnry. 
An  examination  of  tbe  testimony  convinces  ns 
that  tbe  verdict  of  the  jvry  was  sustained 
by  the  evidence  given  on  tlie  trtaL  We  see 
DO  error  in  the  assignments,  and  they  are  all 
dismissed.  Judgment  siflnned. 


BBUNDRBD  v.  BMTTHMAN. 
(Supreme  Court  of  PeBUHytvania.   Nov.  T, 
1898.) 

Bruch  or  CSontract— Eviuexcr. 
Where  plsfutiff  sues  for  breach  of  a  con- 
tract to  deliver  stock,  defendant,  who  denies 
the  centract,  but  admits  the  p^ment,  and  al- 
leges that  It  was  under  another  coutzact,  msj 
show  such  contract 

Appeal  from  court  of  common  pleas,  Ve- 
nango county. 

Action  by  Elizabeth  L.  Brundred  against 
John  B.  Smlthmon  for  breach  of  contract  to 
deliver  20  shares  of  stock,  of  the  par  value 
of  $1,000,  in  conslderatl<Hi  of  $326.96  paid. 
Defendant  denied  the  oontract,  and.  while 
admitting  payment  of  the  money,  alleged 
that  it  was  for  other  oonsIdeFadoo,  which  bad 
already  passed  to  plaintiff.  There  was  a  ver- 
dict and  Judgment  ttx  defendant  Plaintiff 
appeals.  Affirmed. 

Among  other  things,  plaintiff  assigned  as 
error  the  admission  In  evldrace  of  the  con- 
tract on  which  defendant  aU^ed  tbat  tbe 
payment  bad  been  made.  Plaintiff  also  pro- 
posed to  show  tbat  such  other  contract  was 
not  carried  out.  but  vras  not  allowed  to  do  so 
wltiiout  showing  tbat  defendant  prevented 
tbe  parties  thereto  from  carrying  tt  out 

J.  H.  Osmer,  A.  R.  Osmer,  W.  M.  Fairer, 
and  X  y.  Trax,  for  appellant.  Peter  M.  Speo- 
and  Bobt.  F.  Glenn,  fiw  a|ipeUee. 

PBB  cnBIAM.  Tbe  important  matten  In 
controversy  tn  this  case  were  pure  questions 
of  fact  They  were  carefully  and  correctly 
submitted  to  the  jury  by  tbe  learned  court 
below,  and  the  verdict  disposes  of  all  of 
them.  Tbe  offers  of  testimony  were  proper- 
ly ruled.  We  discover  no  error  In  the  charge. 
Judgment  af&nned. 


In  le   LAKB   ERIB   LIMESTONE  OO.'S 
LATERAL  R.  B. 
Appeal  of  CARBON  LIMBSIONI!  GO. 
<8Qpreme  Court  of  Pennsylvania.   Nor.  7, 

1898.) 

LATBRA.L  Railroads  —  OoNDEicyATiON  or  Riobt 
or  Wat — ^Tm  of  Afpbal. 
Under  Act  April  20,  1868.  5  1  (P.  L.  361>. 
providinK  that  viewers  on  &  petition  for  a  lat- 
eral raiiroad  shall  report  and  "when  is  the 
<^inion  of  the  court,  the  road  ts  necessary 
*  *  *  It  shall  be  lawful  for  the  petitioner 
on  giving  bond.  *  *  *  to  be  Qled  with  the 
petition.  ♦  •  •  to  proceed  in  the  open- 
ing,** an  appcnl  is  nreuintnre  if  hruusbt  before 
the  court  nas  cnnnmied  the  viewers*  report. 
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netwltlutandlBg  tbe  boad  was  filed  at  the  same 
time  with  the  petitioD,  since  the  inteodmeBt  ia 
that  the  bond  Is  "to  be  filed"  in  the  proceed- 
ings, and  -n-hea  the  coart  hat  determnied  tlie 
road  to  be  necesaarr. 

Appeal  from  court  of  common  pleas,  Law- 
rence county. 

In  the  matter  of  the  Lake  Qrle  Limestone 
Company's  petition  for  a  lateral  railroad. 
The  Carbon  Llmestcme  Company  appeals. 
Quaataed. 

C.  H.  AkeoB  «iid  Wlntemitz  &  HcConaby. 
tor  mipeUant  J>.  B.  &  L.  T.  Kaztz  ami  M. 
McCoonen.  for  a^pi^^OB- 

MirCHELL,  J.  This  appeal  la  premature, 
and  It  is  dear  that  the  appellant  la  not  In  the 
danger  that  It  antlelpates.  There  can  be  no 
entry  <m  Its  land  or  commencement  of  the 
railroad  until  the  viewers  have  determined 
the  necessity  of  the  road,  and  the  court  has 
approved  their  report.  In  this  respect  the 
proceedings  under  tlie  lateral  railroad  acts 
dlCCer  from  those  under  the  general  railroad 
laws.  Gorpsrattons,  hsTtng  the  full  power 
of  eminent  ^lomaln.  determine  for  tbcmsedres 
In  adrance  ttie  necessl^  and  occasion  for  Its 
exerctoe.  Hence  It  Is  held  that,  on  the  filing 
of  a  ssfflcleat  bond  to  secure  damages,  the 
title  to  the  land  Is  devested,  and  the  ewpora- 
tlon  is  a-Qthorloed  to  enter  and  constnoct  its 
road.  Fischer  v.  RaUrotf  Oa,  276  Pa.  St 
34  AtL  SeO.  But,  under  the  tatenal  raO- 
road  acts,  the  necessity  Is  not  determined 
b>'  the  petitioner,  bat  by  the  viewers  with 
the  approval  of  the  oourt,  or  by  the  verdict  of 
a  Jury  upon  mn  a^eal,  and.  until  this  pre- 
liminary requisite  ha>  betsi  establlsbed,  no 
entry  oo  the  land  Is  authorised.  By  the  act 
of  Uay  6,  1882,  S  3  (P.  L.  B02),  the  ground 
conid  not  be  broken,  or  the  construction  of 
the  road  commenced,  until  the  damages  re- 
ported by  the  viewers  or  awarded  by  the 
Jury  were  tendered  or  paid  to  the  laodown- 
ers.  But  by  the  act  of  April  20,  1868,  §  1 
(P.  L.  891):  "When  In  the  ophilcm  of  the 
court,  the  road  ts  necessary  *  *  *  It  shall 
be  lawful  for  the  petitioner  upon  giving  bond, 
to  be  filed  with  the  petition,  •  *  •  to  pro- 
ceed In  the  opening,"  etc.  This  apparent 
assliDllatlon  of  the  proceedtngs  to  those  un- 
der the  general  railroad  laws  has  given  rise 
to  the  difficulty  or  doubt  In  the  present  esse. 
But  It  Is  clearly  unfounded.  The  words,  "to 
be  filed  with  the  petition,"  used  In  regaiQ  to 
the  bond,  mean  no  more  than  "to  be  filed  In 
the  proceedings**;  for  It  Is  not  to  be  filed  un- 
til Qie  court  Is  of  opinion  that  the  rood  Is 
necessary  for  public  or  private  use,  and  this 
opinion  must  be  founded  on,  and  in  confirma- 
tion of,  the  report  of  the  viewers.  If  the 
viewers  report  against  the  Tieceaslty  o^f  the 
road,  there  will  be  no  occasion  for  a  bond, 
and,  even  If  they  staonld  report  favorably, 
the  court  Is  without  means  of  determining 
the  proper  amount  of  the  bond  until  the 
viewers  have  by  tbelr  report  fixed,  at  least, 
on  appnslnuite  iwlma  fade  amount  fOr  the 


damages.  The  proper  practice,  therefore.  Is 
to  defer  the  filing  of  the  bond  until  after  the 
court  has  approved  the  report  of  the  viewers, 
or.  In  case  of  an  appeal,  until  after  the  ver- 
dict of  the  jury,  which,  under  the  act  of  Feb- 
ruary 17,  1871  (P.  L.  Be),  may  dedde  the 
fnndamental  question  of  neeessl^  against  the 
petitioner.  In  the  present  case  the  bond  was 
filed  at  the  same  time  as  the  petition,  and 
was  approved  by  the  court  This  was  pre- 
mature, but  It  did  the  appellant  no  harm.  It 
was  without  effect  In  authorlstng  an  entry  on 
the  land  tmta  the  neceeslty  of  the  road  Is 
settled.  If,  upon  the  coming  In  of  the  view- 
ers* report  the  bond  dionid  appear  to  be  In- 
sufficient In  amount  or  otherwise  exception- 
able, the  court  has  ample  power  to  require  It 
to  be  enlarged  or  corrected,  or  a  new  one 
filed,  before  entry  on  the  Umd.  The  present 
appeal,  being  before  the  termination  of  the 
proceedtngs  In  the  court  below,  was  prema- 
ture, and  must  therefore  be  anubed.  Appeal 
qxuished. 


DAVIDSON  V.  HU&fBS  TORFBDO  00. 

(Soprone  Court  of  Pennsylvania.  Nov.  7, 

180&) 

BnooTias  On.  Wills— CoKTRixrrs—MaaLaesKCK 
— BuKDBK  or  Psoov. 

1.  One  who  oon tracts  to  shoot  an  oil  well, 
without  any  gaaraaty  that  it  shall  be  shot 
without  any  resulting  injury,  is  liable  therefor 
only  in  case  of  negUgenee. 

2.  The  burden  of  pioof  Is  en  plaintlfr.  who 
alleges  that  def«idant  In  the  perConoance  of 
his  contract  to  shoet  on  oil  wol  for  ptsintiff. 
was  negUgsnt  la  the  oplosion  of  a  sniub  thwe- 
in. 

Appeal  from  court  of  eammon  pleas,  Butler 
county.   

Action  by  wnuam  Davidson  against  B.  A. 
Humes,  doing  business  as  the  Humes  Tor- 
pedo  Company,  for  Injury  to  an  oil  weD, 
cansed  by  the  explosion  of  a  sqnlb  while  d»> 
fendant  was  shooting  the  well  under  a  eon- 
tract  therefw.  Judgment  for  deCendant 
PtalntlfiF  appeahk  Affirmed. 

The  court  submitted  the  case  on  the  ques- 
tion of  negligence,  and.  among  other  Instruc- 
tions complained  of,  gave  the  following: 
"The  rule  of  law  Is  In  all  cases  In  the  civil 
court  that  the  plaintiff  must  make  out  his 
case  from  the  weight  of  the  evldaace;  tiiat 
Is,  the  burden  of  proof  in  all  civil  cases  is  on 
the  plaintiff,  and.  If  be  falls  to  furnish  that 
burden  of  proof,  then  the  verdict  must  be 
for  the  defendant  and  In  all  trespass  cases 
the  law  requires  the  plaintiff  to  prove  that 
there  was  negligence  on  the  part  of  the  de-. 
fendant  This  Is  something  that  cannot  be 
presumed.  It  must  be  proven,  and,  in  order 
to  find  a  verdict  for  the  plaintiff  In  this  case, 
you  must  be  able  to  find  proof  that  the  de- 
fendant company  was  negligent  You  can- 
not presume:  you  cannot  guess;  but  you 
must  have  proof  from  'iae  witnesses  or  other 
source  In  the  case  that  tlie  defendant  was 
Cullty  ot  negligence.'* 
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CP*. 


Joseph  B.  Bredin,  for  appellant  8.  V. 
Bowser  and  A.  L.  Bowser,  for  ^vdlee. 

PER  OUBIAM.  The  question  whether 
there  was  any  negligence  on  the  part  of  the 
defendant  In  conducting  the  shooting  of  the 
plalntlfTs  well  was  fairly  and  correctly  left 
to  the  Jury,  under  proper  Instructions,  by  the 
court  below.  The  jury  found  a  verdict  In 
fsTor  of  the  defendant,  and  thereby  deter- 
mined that  the  defendant  was  not  guilty  of 
negligence.  As  there  was  no  contract  of 
guaranty  that  the  well  should  be  shot  with- 
out any  resulting  injury,  there  could  be  no 
liability  resulting  from  a  breach  of  contract 
Aa  there  was  no  other  source  of  liability  ex- 
cept these  two.  the  plaintiff  could  not  recover. 
The  assignments  of  error  are  all  without 
merit  and  must  be  dismissed.  Judgment  af- 
flrmed. 


In  re  NIXON. 
Appeal  Of  MOULD  et  aL 
(Supreme  Court  of  PenosylTania.  Not.  1^ 

isoa) 

TausT  Dbbd— CoiTSTKDCTiox  —  Right  or  Baaan- 

CIARtBS. 

A  deed  of  property  was  made  to  a  wife  in 
trust  for  her  husband,  to  be  used  as  he  deemed 
adriBRble,  "and  from  and  after  the  decease  [ol 
the  husband]  in  trust  for  the  use  of  the  heirs 
[of  the  husband  and  wife].  After  the  decease 
of  [the  husband,  the  wife]  Is  to  have  ezciusiTe 
control,"  so  long  as  she  remained  unmarried, 
nud  at  her  marriage  or  death  to  be  dlvidea 
among  her  children.  BHd  that,  after  the  hus- 
band's death,  the  wife  had  a  beaeflcial  interest 
in,  as  well  as  control  of,  the  property,  so  that 
a  change  of  trustees,  made  at  her  request 
would  not  terminate  the  trust 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Petition  of  Margaret  A.  Nixon,  trustee,  for 
leave  to  sell  real  estate.  After  the  Fidelity 
Title  &  Trust  Company  had  been  appointed 
trustee  In  her  place,  Anna  Mould  and  others 
petitioned  for  a  decree  t^mlnatlng  the 
trust  The  latter  petition  was  dismissed, 
and  the  petitioners  appeal.  Affirmed. 

The  lower  court  filed  the  following  opin- 
ion (Shafer,  J.): 

"Tbls  matter  first  came  into  this  court  up- 
on the  petition  of  Margaret  A.  Nixon,  as 
trustee,  for  leave  to  sell  certain  real  estate, 
which  resulted  In  her  discharge,  at  her  own 
request,  aa  trustee,  and  the  appointment  of 
the  Fidelity  Title  &  Trust  CoiDpaoy  as  trus- 
tee In  her  place,  by  which  new  trustee  cer- 
tain real  estate  was  sold  by  order  of  the 
court  In  this  proceeding,  Anna  Mould,  a 
child  of  Margaret  A.  Nixon,  and  the  guard- 
Ian  of  Harry  S.  L.  Mould,  and  others,  have 
presented  their  petition  showing  the  deed 
creating  the  trust,  and  imder  which  they 
claim,  and  the  proceedings  thereon,  and 
claiming  that  the  trust  has  ceased,  and  pray- 
ing for  a  decree  to  that  effect  The  deed  of 
trust  In  question  was  made  In  ISKSQ  by  one 


John  McAleer,  and  recites  title  In  him  by  a 
deed  of  l^e  same  date  from  Joseph  Nixon 
and  Margaret  A.  Nixon,  his  wife.  Whether 
the  land  originally  belonged  to  the  husband 
or  to  the  wife  does  not  appear,  but  it  suffi- 
ciently appears  that  McAIeer  is  a  mere  con- 
duit for  the  title,  and  that  the  deed  Is  a 
family  settlement  and  the  children,  at  least 
not  purchasers  for  value.  The  legal  title  is 
put  In  Margaret  A.  Nixon,  In  trust  for  the 
'sole  and  separate'  use  of  Joseph  Nlxou  for 
life,  so  that  he  may  take  the  rents,  etc..  to 
be  nsed  as  he  may  deem  advisable  for  the 
education  and  maintenance  of  the  children 
of  Joseph  and  Margaret  A.  Nixon,  'and  from 
and  after  the  decease  of  the  said  Joseph 
Nixon  In  trust  for  the  use  of  the  heirs  of  the 
body  of  said  Marf;aret  A.  Nixon  by  said  Jo- 
seph Nixon  begotten,  or  to  be  begotten,  for- 
ever.' If  the  deed  had  stopped  here,  we 
should  probably  have  had  a  dry  tmst  in  Mar- 
garet A.  Nixon  for  her  own  children,  taking 
under  the  name  of  'heirs  of  her  body.*  Noth- 
ing is  said  about  her  taltlng  rents,  etc..  for 
maintenance  of  the  children,  or  that  she  Is 
to  do  anything  In  respect  to  them.  The  deed, 
however,  proceeds  to  add  Immediately  that 
which  modifies  and  explains  the  preceding 
sentence,  as  follows:  'After  the  decease  of 
the  said  Joseph  Nixon,  the  said  Margaret  A. 
Nixon  Is  to  have  the  exclusive  control'  of  the 
property  so  long  as  she  remains  unmarried, 
and  at  her  death  or  marriage  the  property 
la  to  be  equally  divided  among  the  following 
named  children,  to  wit,  Anna,  Mary,  Jane, 
etc..  and  any  others  after  born.  The  deed 
is  very  inartiflclally  and  confusedly  drawn. 
It  may  mean  to  give  no  beneficial  interest 
whatever  to  Margaret  A.  Nixon,  and  to  give 
her  'full  control'  only  as  trustee  for  her  chil- 
dren, without  any  right  to  use  any  of  the 
proceeds  for  herself.  If  this  were  true, 
there  would  appear  to  be  no  reason,  after 
the  children  have  all  arrived  at  full  ase.  for 
Iieeplng  the  trust  on  foot  any  longer,  and  the 
appointment  of  a  new  trustee,  made  by  this 
court  in  1S83,  was  improper.  This  appoint- 
ment was  made  by  the  express  cousent  of 
Anna  Mould,  one  of  the  petitioners,  and  with- 
out opposition,  although  notified,  by  J.  A. 
Nixon,  the  testator  of  the  other  petitioners. 
We  do  not  believe,  however,  that  it  was  in- 
tended that  Mrs.  Nixon  should  take  no  bene- 
ficial interest  after  her  husband's  death,  but 
that  the  Intention  was  that  after  her  hus- 
band's death  she  should  have  full  control  of 
the  property  for  her  own  use,  and  at  her  mar- 
riage or  death  the  legal  title  held  by  her 
should  be  for  the  'heirs  of  her  body,'  to  wit, 
her  children  named  In  the  deed  among  whom 
the  property  Is  to  be  divided  at  her  marriage 
or  death.  Thla  interpretation  will  give  full 
effect  to  every  word  of  the  deed,  and  also 
give  effect  to  the  very  probable  Intention  of 
the  parties.  If  this  view  of  the  rights  of  the 
parties  under  thla  deed  la  correct  petitioners 
are  not  Interested  and  have  no  standing  un- 
til the  marriage  or  death  at  Margaret  A. 
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Nixon,  wbo  Is  livlog  and  immarrled,  lier  bus* 
band  taavlDg  died  In  18B2.   The  petltloa  !■ 

therefore  dismissed." 

Morton  Hunter,  for  q^pellanta.  IC.  A. 
Woodward,  for  appellees. 

PBR  CURIAlf.  It  !■  Terr  Indeed, 
that  BCargaret  Nixon  had  an  Interest  In  the 
property  in  question  during  the  whole  of  her 
life.  If  she  remained  unmarried  after  the 
death  of  her  husband,  and  that  the  chUdren 
had  an  Interest  therein  until  after  her  death 
or  marrtage.  As  neither  of  those  erents  has 
occurred.  It  Is  manifest  that  the  present  ap* 
penant  has  no  standing  In  court  at  this  time. 
The  reasons  for  this  conclusion  are  so  dearly 
expressed  In  the  opinion  of  the  learned  court 
below  that  It  Is  unnecessary  to  elaborate 
them  any  further.  Decree  affirmed  and  ap> 
peal  (llsmlsswl,  at  the  cost  of  the  appeUanta. 


BEAIAFBLD  t.  BOROUGH  OF  VERONA 
(Supreme  Court  of  PenasTlranla.  Not.  1^ 

189a) 

HVHIOirAX.  CORPORATtONH  —  IKAREQL'ACT  09  BMW- 

Bsa — Damaoes  to  Lot  Ownbb— 
RioHT  OP  AcTio:t. 
The  mere  InadequBo;  Id  size  of  a  sewer 
constructed  by  a  manicipality  to  carrr  off  snr- 
face  waters  will  not  sustain  an  acnon  by  a 
lot  owner  against  the  mnniclpitUty  for  dam- 
arisinff  from  the  accumulation  of  surface 
waters  on  uis  lot  because  of  the  Inadequacy  of 
such  sewnr. 

Appeal  from  court  of  common  pleas.  AUe- 
gbeny  county. 

Action  by  F.  W.  Bealafeld  against  the 
borough  of  Verona  to  recover  damages  for 
flooding  plalDtlfTs  premises.  From  a  Judg- 
ment granting  a  compulsory  nonsnl^  plain- 
tiff appeals.  Affirmed. 

The  opinion  of  the  court  of  common  i^eaa 
was  as  follows  (Shafer,  J.): 

"The  plaintiff  Is  the  owner  of  a  house  and 
lot  at  the  corner  of  East  Railroad  and  South 
avenues.  In  the  borough  of  Verona.  The  ac- 
tion Is  for  injury  done  to  the  house  by  the 
water  of  a  rainstorm,  by  which  a  part  of  the 
cellar  wall  was  thrown  down,  and  other  dam- 
age done  to  the  house  and  contents.  The 
negligence  alleged  la  the  borough  la  the  In- 
adequacy of  the  sewer  to  carry  off  the  water 
flowing  to  that  point,  and  that  the  sewer  was 
negligently  allowed  to  be  filled  and  obstruct- 
ed. The  town  of  Verona  Is  situated  on  the 
bank  of  the  Allegheny  river.  When  the  AI- 
logbeoy  Valley  Railroad  was  constructed,  par- 
allel with  the  river,  and  near  to  it,  the  road 
at  this  point  was  constructed  on  a  fill,  which 
prevented  the  surface  water  from  flowing 
to  the  river,  and  thereby  caused  the  pond 
along  the  south  side  of  the  railroad  between 
the  railroad  and  the  river  hllL   When  East 


Railroad  avenue  was  graded,  running  along 
the  railroad.  It  was  filled  to  the  level  of  the 
railroad;  and  South  avenue  was  graded  to 
conform  to  It,  thereby  reducing  the  size  of 
the  pond.  The  plalntlfTs  house,  at  the  cor- 
ner of  these  streets,  is  built  in  the  pond; 
the  whole  of  the  cellar  wall  being  above 
ground  on  the  sides  not  adjoining  the  streets. 
By  the  grading  and  Improvement  of  the 
streets  of  the  borough,  water  was  made  to 
flow  along  these  two  streets,  and  to  the  cor- 
ner In  question,  along  the  gutters  of  th^se 
streets,  which  before  found  Its  way  into  the 
pond  at  other  points.  Before  the  grading  of 
these  streets  the  railroad  company  had  con- 
structed a  sewer  under  the  railroad  at  this 
point  for  the  purpose  of  draining  the  pond; 
and  when  the  streets  were  graded  the  bor- 
ough constructed  Ite  sewer  into,  and  con- 
nected It  with,  the  sewer  so  built  by  the  rail- 
road. There  was  no  evidence  that  the  sewer 
was  Improperly  constructed,  or  that  it  was 
out  of  repair,  or  had  been  suffered  to  be 
clogged  up  and  remain  so.  The  complaint 
practically  Is  that  the  sewer  was  not  adequate 
In  size.  There  was  evidence  that  notice  had 
been  given  to  several  borough  officers  that 
the  sewer  was  not  taking  all  the  water  in 
heavy  rains.  A  nonsuit  was  granted  on  the 
ground  that  the  borough  was  not  liable  for 
the  Inadequacy  of  the.  sewer,  under  the  prin- 
ciples laid  down  In  Fair  v.  City  of  Philadel- 
phia, 88  Pa.  St.  309,  and  many  other  cases. 
It  was  suggested  at  the  trial  that  the  notice 
given  to  the  borough  officers  of  the  inade- 
quacy of  the  sewer  might  affect  the  applica- 
tion of  the  general  rule  to  the  case  In  hand. 
The  diligence  of  counsel  has  not  discovered 
any  Pennsylvania  case  where  that  matter 
was  discussed,  although  some  cases  from  oth- 
er Jurisdictions  were  produced  which  tend  to 
support  the  suggestion.  We  are  not  satis- 
fled,  however,  tiiat  this  Is  not  a  case  for  the 
application  of  the  general  rule,  and  therefore 
refuse  the  motion.  And  now,  March  20. 1898, 
motion  to  take  off  compulsory  nonsuit  re- 
fused.   Per  Curiam. 

"To  which  action  of  the  court,  plalntlfTs 
counsel  except  Bill  sealed.  John  D.  Shafer. 
[Seal.]'* 

3.  M.  Hunter  and  J.  A  Beatty,  for  appel- 
lant  J.  P.  Hunter,  for  appellee. 

PER  CURIAM.  We  are  thoroughly  con- 
vinced that  Oie  case  of  Fair  v.  City  of  Phila- 
delphia, 88  Pa.  8t  S09,  and  the  rulings  of 
this  court  in  many  kindred  cases,  must  con- 
trol the  decision  of  this  case.  The  learned 
court  below  followed— and  correctly  so— these 
authorities  In  disposing  of  the  motion  to  take 
off  the  compulsory  nonsuit,  and  expressed 
such  convincing  reasons  In  the  opinion  that 
we  do  not  think  anything  can  be  added  there- 
to. For  the  reasons  there  set  forth,  we  sus- 
tain the  Judgment   Judgment  affirmed. 
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UORAM  T.  VBR8AILLBS  TRACTION  CO. 
(Soiomit  Ooart  of  PemuylTUiU.  Nor.  14, 
1898.) 

Stbcbt-Cah  Acciniirr  —  NxoLtOBiroi— BrmBitoB. 

The  questions  of  negligence  and  coDtriba- 
tory  neffllfcence  are  (or  the  jury;  there  being 
eridence  that  m  boy  on  a  itreet  ear  iatendea 
and  attempted  to  get  off  at  a  certain  street 
crossing,  but  was  prerented  from  doing  so  br 
the  car  not  stopping  long  enougfa,  and  the  evi- 
dence being  CMiflicting  as  to  wbetber  be  was 
jolted  from  the  car,  or  Ml  off  or  iuued  off;  he 
DBTing  in  some  way  got  off  and  mider  the  car 
between  that  and  uie  next  street 

Appeal  from  court  of  oommon  pleas,  Alle- 
gheny eoant7< 

ActloD  by  Cornelius  Uoran.  a  boy  eight 
years  old.  by  his  fath«  and  next  Mend,  Jobn 
Moran,  against  the  VersalUes  TEactfon  Com- 
pany, Cot  Inlnry  to  plaintiff,  who  in  some 
way  got  off  and  under  defendants  car  be- 
tween £3eTentb  and  Twelfth  streets.  Judg- 
ment for  plaintiff.  Defendant  ampeala.  Af- 
firmed. 

T.  C.  Jcnea,  VwA  Thomson,  and  W.  H. 
8.  Thomson,  for  appeUant  Pettes  A  Mc- 
Allister and  J.  &  ft  Bt.  G.  Ferguson,  for  ap> 
peUee. 

PER  CURIAM.  rniMe  was  ertdence  that 
the  boy  intended  and  attempted  to  get  off 
the  car  at  the  Tw^ftb  street  crosshu;,  but 
was  prevented  from  doing  so  by  the  fact 
that  the  ear  did  not  stop  long  enough  for 
bim  to  do  so.  Whether  there  was  negli- 
gence In  this  respect  was  necessarily  for  the 
jury.  There  waa  also  confllctlns  erld«ice 
as  to  wbether  he  was  jolted  from  the  car, 
or  fell  off  or  Jumped  off;  and  this  matter 
also  required  the  determination  of  the  Jury. 
In  these  clrcnmstances.  the  court  could  not 
withdraw  the  case  from  the  jury.  Judg- 
ment affirmed. 


TROW  T.  THOMAS. 
(Bttpreme  Court  of  Vermont  Caledonia. 
July  18,  1898.) 

NaOLioasT  Drivino— In/urv  to  Child  RssoLTiira 
IX  Death— KioHT  to  Rbcovbb  roa  Oars  asu 
NcRSiNQ—  CovTitmt'TOKT  KaoLrasicoB  —  Qrso- 

TION  FOR  JCKT— UoTtUHS  IK  AKItSST  AKD  NO!T 

Obstante— £t  I  DRrfCB. 

1.  In  an  action  to  recover  for  neglifceotly 
drivinR  over  a  child,  it  wab  competent  for 
pluintiff  to  show  that  just  prior  to  and  at  the 
time  of  the  accident  defendant  was  training 
Ms  horse  in  the  street. 

2.  In  an  action  to  recover  for  negligently 
driving  over  a  child,  it  was  competent  for  the 
mother  of  another  child,  who  was  walking 
hand  in  hand  with  the  first  child  at  the  time 
of  the  injury,  both  being  knocked  down,  to  tes- 
tify that  when  she  found  her  own  child  his 
clothing  was  soiled  with  road  dnst  and  stained 
with  hlood.  since  it  tended  to  show  the  fact 
of  the  accident  and  nature  of  the  Injuries  to 
the  child  injured. 

8.  In  an  action  to  recover  for  Injuries  to  a 
child,  evidence  that  the  child's  father  employ- 
ed its  grandmother  to  care  for  it  was  proper 
as  affecting  the  question  of  damages,  and  hence 


a  raHag  that  he  wouM  be  UaUe  to  her  for  socb 
services  if  it  was  i^rced  that  she  shovM  be  psi'l 
was  proper. 

4.  Two  children  were  walking  on  the  sid-> 
walk,  shsrtly  ahead  of  their  parcats,  and  turn- 
ed but  a  moment  out  of  sight  to  reach  thi^ 
crossing.  Held,  in  action  to  recover  for  Injury 
to  one  of  them,  that  the  question  whether  it^ 
mother  was  negligent  in  letting  it  attempt  to 
cross  the  street  at  the  time  waa  for  the  jury. 

5.  Where.  In  an  action  to  recover  for  oej^U 
gently  driving  over  a  child,  there  was  evidence 
that  defendant's  borae  became  unmanageable, 
and  could  not  be  controlled,  it  was  proper  to 
charge  that.  If  the  horse  became  Dnmanay- 
able  through  defendant's  fault,  he  would  be  ha- 
Ue. 

6.  A  Judgment  non  obstante  is  never  render- 
ed for  deCcodant,  tmt,  where  reasons  assigned 
in  a  motion  by  defendant  for  such  a  indgmoit 
are  Bulllclent  to  arrest  the  judgment,  it  will  be 
treated  as  a  motion  In  arrest. 

7.  The  fact  that  the  evidence  falls  to  alioir 
1^1  fTound  of  recoveiT  is  not  cause  for  arrest 
of  Jnagment,  dnce  a  judgment  cannot  be  ar- 
rested save  for  matters  apparent  of  record. 

8.  A  parent  can  recover  against  a  {tnsoa 
whose  negligence  caused  injuries  to  a  child 
the  necessary  medical  and  other  expenses  Cor 
its  care  and  nursing  during  its  HfStime,  and 
this  though  the  child  was  too  young  to  zesder 
service  to  ttie  parent 

9.  A  parent  cannot  recover  the  aKpcnoes  of 
bnrial  of  his  cbild,  whose  death  was  caused 
by  the  negligence  of  another. 

Exceptions  from  Caledonia  comtj  court: 
-Thompson,  Judge. 

Action  by  George  W.  Trow  against  William 
T.  Hiomas.  There  was  a  Jodgmeat  for  plain* 
tur,  and  defoidaat  aeepts.  Modified. 

The  testimony  of  Mrs.  Angell,  referred  to 
In  the  opinion,  was  that  when  she  ftmnd  ber 
own  child  bis  dothlng  was  at^ed  with  road 

dost  and  stained  with  blood. 

Taylor  A  Dntton,  for  plaintiff.  Bates.  May 
ft  Blmoads,  Ua  defendant 

TAFT,  J.  1.  As  bearing  upon  the  question 
of  bow  the  defendant  waa  driving  at  the  time 
of  the  accident  It  was  competent  for  the 
plaintiff  to  prove  that  the  defendant  was 
training  his  horse  In  the  streets  Just  prior  to 
and  at  the  time  of  the  accident  If  he  was 
training  bis  horae  for  the  races.  It  was  more 
likely  tlian  otherwise  he  would  be  drlvinp 
with  rapidity  at  the  time  the  accident  oc- 
curred. It  was  proper  to  prove  sndi  fact 
The  fact  was  not  collateral.  His  driving  was 
a  part  of  the  same  transaction  as  that  which 
resulted  In  the  accident.  In  this  respect  the 
case  Is  distinguishable  from  that  of  Nones  v. 
Nortfaouse,  46  Vt.  687.  This  holding  disposes 
of  the  question  raised  on  reading  the  declara- 
tion. In  admitting  the  testimony  of  the  wit- 
nesses Rand,  Btanford,  and  Stewart  and  on 
the  croBs-examtnatlon  of  the  defendant. 

2.  There  was  no  error  In  admitting  the  tes- 
timony of  Mrs.  Angell.  Her  child  was  walk- 
ing hand  In  hand  with  Ruth,  the  Injured 
child.  Both  children  were  knocked  down, 
and  the  witness'  child  was  Injured,  although 
not  seriously.  Her  testimony  tended  to  show 
the  fact  of  the  accident  and  the  nature  of 
the  injuriei  to  Ruth,  ef^eclaUy  bo  If  the  blood 
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on  the  cblld'B  dotblag  wu  the  blood  of 
Ruth. 

S.  JkM  beariv  npon  the  question  of  dam- 
Ages,  It  wa«  legHimate  for  the  plaintiff  to 
sbov  ha  emplDTed  hU  sister  and  the  child's 
srandmotbH  to  care  for  the  cUld;  and  the 
rnllns  of  the  court  that  the  pladoUff  would 
be  liaUe  to  the  latter  for  her  serrlces  If  It 
-was  mntuaUy  ondcfstood  between  them,  at 
the  time  she  rendered  tb«m,  that  she  was  to 
"be  paid,  wm  stating  a  well-settted  rale.  We 
do  not  imdmtand  that  the  sums  paid  the 
respecttre  persons  named  were  allowed  as 
damages  eo  nomIne»  but  such  parments  were 
cousiiiered  In  determining  the  amount  which 
the  pi*in^ff  was  entitled  to  recover,  1.  e.  in 
flndtng  what  was  Jost  and  reasonable^  It 
was  proper  and  legltlnate  for  that  pnposa 

4.  The  charge  was  excepted  to  because  the 
court  did  not  teH  the  Jury  that  it  was  negU- 
gMice  per  se  for  the  mother  to  pmnlt  the 
child  to  be  ftt  the  plaee  of  acddest.  and  tbat 
sneh  negligence  contributed  to  the  accident, 
and  wovld  bar  a  recoTery.  Under-  the  facts 
stated  in  the  exceptions,  wtutther.the  mother 
was  gulltx  of  negligence  was  not  a  qnestlw 
of  law,  but  one  of  fftct.  The  two  children 
were  walking  a  short  distance  in  front  of 
their  parents,  were  on  the  sidewalk,  uid' 
turned  \mt  a  moment  ont  of  sight  to  reacb 
the  street  croBsing.  The  parents  were  un- 
doubtedly well  aeqnaloted  with  the  streets^ 
and  whether  there  was  mocb  or  little  driTlng 
In  them  at  that  time  of  day.  Whetbn  the 
mother  was  imprudent  in  letting  the  chUd 
attempt  to  aoss  the  street  at  the  time  was 
a  proper  question  to  submit,  to  the  Jury; 
Whether  the  plalntifr  in  this  action  Is  charge- 
aUe  with  the  negUgeuce  of  the  mother,  and- 
whether  the  negligence  of  the  mother,  If  any, 
was  proximate  or  remote,  we  do  not  consider, 
bnt  stmpiy  hold  tbat  the  qoestkn  of  the 
mother's  negligeoee,  if  any,  was  pn^perly  sub- 
mitted to  the  jury. 

5.  The  defendant's  teotimra(f  t&aUtA  te- 
fihow  that  bU  horse  became  tmmanai^ble^ 
and  be  ooold  not  control  it,  and  that  the  ae* 
cident  was  unavoidable.  The  oout  diarged 
that  If  the  Jury  found  "that  wlthoot  the  fault 
of  the  detoidant.  while  be  was  exercising 
proper  care  hi  managing,  ceatn^ncr.  and  re* 
straining  the  horse,  he  became  nngoremable 
and  unmanageaNe,  and  without  the  fault  of 
the  defendant,  and  as  a  result  of  sneti  fright 
and  the  inabiUty  of  the  defendant  to  control 
the  horse,  the  accident  j>ccnrred,  then  the 
plaintiff  camiot  recover."  In  effect,  the 
charge  was  this:  that  If  the  bwee  became 
unmanageable  without  the  fault  of  the  de- 
fendant, he  would  not  be  liable;  but.  If  It  be- 
came unmanageable  tbrougb  the  fault  of  the 
defendant,  he  would  be.  This  was  correct, 
and  we  cannot  Infer,  In  order  to  reverse  th»- 
Judgment,  tbat  the  Jury  mlsun^rstood  It,  or 
api^led  It  erroneously. 

6.  After  v«diet  the  def^dant  moved  tot 
Judgment  notwithstanding  the  verdict,  for 
two  reasons:  First,  that  the  declaration  does 


not  set  oitt  any  legal  caiiae*of  action:  sec- 
ond, because  the  evidenee  adduced  at  the 
trial  does  not  show  any  legal  ground  of  re- 
covery. This  motion  of  the  dtfeadant  ca:v 
not  be  treated  as  a  motion  for  Judgment  nm 
obstante  veredicto,  for  the  reason  that  such 
a  Judgment  is  never  entered  in  favor  of  the 
defendant  From  the  nature-  of  the  motion  it 
Is  altered  for  the  plaintiff  only.  It  was  said 
la  FertUIzer  Ck>.  v.  Caswell,  6S  Yt  231,  20  Ati. 
056,  that  sv^  a  Judgment  was  entered  In 
Haekett  t.  Hewitt  57  Vt  442.  One  might 
infer  this  from  the  language  used  In  the 
Haekett  Cas^  1.  e.  that  notwithstanding  the 
verdict  a  Judgment  on^t  to  be  entered  upon 
the  motion  for  a  Jvdgmeat  The  motion  In 
fact  waa  a  motion  In  axrest  "because  it  ap- 
pears b(y  the  writ  and  dedaratlen  In  said  case 
that  the  plaintiff  ha»  no  cause  of  action 
agaiiut  the  defendant"  The  court  so  held, 
and,  althon^  there  was  a.  vordlct  In  the 
cause  tot  the  plaintiff,  entered  Judgment  for 
the  defendant  because  the  plaintiff  bad  not 
stated  a  canae  of  action  in  bis  declaration. 
TUB  Is  quite  dUtertat  from  a  motion  tot  a 
verdict  non  obstante,  etc  When  the  defend- 
ant has  a  verdict  In  fliose  cases  In  which  the 
plea  confesses  the  cause  of  action,  but  sets 
forth  a  defense  Iraoffldent  to  bar  the  action, 
and  wtaldi  dearly  shows  that  In  any  way  of 
pleading  the  defendant  has  no  merits,  Judg- 
ment may  he  entered  for  the  jdalntlff  not- 
wlthstanffittg  the  verdict  and  Is  entered  upon 
the  confestien  In  the  defendant's  plea.  Some- 
times Judgment  non  obstsnte,  etc..  Is  ren- 
dered for  the  plaintiff  although  the  verdict 
be  In  his  own  favo? ;  for  If.  In  such  case  as 
above  deserlbed,  he -takes  Judgment  as  upon 
the  verdict  It  seems  that  each  Judgment 
would  be  erroneous,  and  that  the  only  saft 
course  Is  to  tiAe  It  as  upm  confession.  Digh- 
ton  V.  BartboloBunv.  Cro.  Elli.  T78.  Altbeogh 
the  defttidant  moved  tfa  a  Judgment  non 
obstante,  oae  of  the  reasons  whlcb.be  assigns 
is,  if  sustalaAble,  snSkdeot  to  arrest  the  Judg- 
ment and  the  motion  may  well  be  treated  as 
a  motlm  In  sorest,  which  It  la  la  substance. 
The  secwd  reascat— "BecauBs  ttie  evidence 
adduced  at  the  trial  doee  not  ^w  any  legal 
ground  of  reeovery**— Is  not  tenable,  for  a 
Ju^ment  la  never  arrested  save  for  mattow 
amparmt  of  record.  Noyes  v.  'Parker,  64 
Yt  37».  24  AtL  12;  Walte  ▼.  St&rkey,  68  Yt 
181,  34  Aa  683.  Bat  the  first  reasOB-'*That 
the  declaration  does  not  set  out  any  legal 
cauae  of  actkm**— Is  a  propw  matter  to  con- 
sider OB  motlim  In  arrest  tor,  it  no  cause  of 
action  Is  allied,  there  can  be  no  Judgment; 
and  this  brings  us  to  the  question  of  the 
plaintiff's  right  .to  recover. 

The  queetton  is  presented  whether  the  ploln^ 
tiff  can  maintain  an  action  against  a  person 
through  wbose  negligence  Injuries  are  inflict- 
ed upon  the  plaintiff's  inAnt  child,  too  young 
to  render  service  to  Its  parent,  to  recover  the 
necessary  medical  and  other  extra  expenses 
in  caring  for  the  cUld  until  its  death,  such  In- 
juries resultlns  In  death  aome'  months  later. 
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In  cases  of  tort  the  general  rule  Is  that.  If  one 
person  Is  Injured  by  the  negligence  of  another, 
a  recovery  can  be  bad  In  all  instances  when- 
ever there  is  legal  Injury  and  actual  damages 
as  the  result  of  the  Injury.  To  constitute  a 
tort,  two  thlngfi  must  concur:  a  wrongful  act 
committed  by  the  defendant,  and  proximate 
legal  damage  to  the  plalntUI.  A  master  can 
maintain  an  action  for  the  beating  of  his 
BOFTant  per  quod  Berrltlum  amlslt.  Mary's 
Case,  9  Coke,  113.  The  loss  of  service  Is  the 
cause  of  action.  The  cases  so  holding  are 
too  numerous  to  need  citation.  Tbla  doc- 
trine also  applies  to  actions  brought  by  a  par- 
ent for  injuries  to  his  child,  when  brought 
for  loss  of  the  child's  services.  In  such  cases 
the  right  of  action  Is  founded  on  the  rela- 
tton  of  master  and  servant  and  not  on  that  of 
parent  and  child,  and  It  applies  In  actions  for 
seduction. 

These  actions  are  based  upon  loss  of  serv- 
ice, to  which  the  master  or  parent  la  entitled. 
It  la  stated  In  some  of  the  books  that  s  father 
cannot  maintain  an  action  for  a  battery  on  his 
child  unless  he  avers  and  proves  a  loss  of 
service.  But  this  rule  ts  not  In  accord  with 
the  law  of  tort  which  gives  a  right  of  recov- 
ery for  damages  resulting  from  the  negligent 
act  of  another;  and  Metcalf,  J.,  states  in  the 
opinion  in  Dennis  v.  Clark,  2  Cush.  347,  that 
tbe  authorities  cited  In  support  of  such  a  rule 
did  not  support  It.  In  that  case  the  father 
recovered  for  his  trouble  and  expense  In  the 
care  and  cure  of  his  child  Injured  by  a  mis- 
chievous animal,  aud  a  like  recovery  was  had 
In  Burden  v.  Baruett,  7  Ala.  169.  There  la 
no  reason  why  a  parent  cannot  sustain  an  ac- 
tion for  the  tortious  act  of  a  defendant,  when 
the  act  results  in  Injury  to  the  child,  and  loss 
to  the  parent  by  being  put  to  damage  aud  ex- 
pense In  the  care  and  cure  of  the  child,  and 
fulfilling  those  obligations  that  the  law  Im- 
poses upon  him  In  respect  to  his  children. 
The  parent  Is  under  a  legal  liability  to  take 
care  of  and  support  his  Infant  children.  There 
Is  no  reason  why  a  parent  can  maintain  an 
action  to  recover  damages  sustained  In  the 
loss  of  service  of  his  child  that  does  not  apply 
with  eQual  force  In  aid  of  a  recovery  for  the 
loss  be  Is  subjected  to  In  nursing  and  caring 
for  It  when  Injured  by  the  defendant's  negli- 
gence. Logically,  there  Is  no  reason  why  he 
may  not  recover  the  damages  he  is  subjected 
to  In  rospect  to  such  nursing  and  care.  We 
hold  that  he  has  the  right  to  recover  such 
expenses  necessarily  sustained  by  him  during 
the  life  of  the  child.  Such  damages  are  not 
those  resulting  from  the  death  of  the  child, 
such  as  the  expense  of  the  child's  burial  and 
the  loss  of  services  subsequent  to  Its  death; 
and  his  right  to  recover  damages  sustained 
prior  to  Its  death  Is  not  affected  by  the  death 
of  the  child. 

The  plaintiff  seeks  further  to  recover  the 
expense  of  providing  suitable  burial  for  the 
child.  This  he  cannot  do:  for,  as  said  by 
Rowell,  J..  In  Sherman  v.  Johnson,  58  Vt  40, 
2  AH.  707:  "AntAorltles  are  numerous,  and 


well-nigh  uniform,  that  at  common  law  the 
death  of  a  human  being  affords  no  ground  for 
an  action  for  damages."  In  this  latter  cao»> 
the  plaintiff  recovered  In  the  court  below  hi^ 
damages  for  the  medical  attendance  upon  his 
son  during  his  sickness,  the  expense  of  his 
burial,  and  the  services  of  his  son  bad  he 
lived  from  tbe  time  of  bis  dealli  until  the  age 
of  21.  There  la  no  intimation  in  the  case  that 
there  cannot  be  a  recovery  In  a  case  like  the 
one  at  bar.  The  court  In  that  case  were  re- 
quested to  charge  that  no  damages  could  be 
recovered  for  the  pecuniary  Injuries  resulting 
from  the  death  of  the  plainUlTs  minor  sou. 
The  request  was  denied,  and  a  recovery  per- 
mitted tor  the  expense  of  caring  for  his  son 
during  life,  his  burial  expenses,  and  his  serv- 
ices until  the  age  of  21  had  he  lived.  Tbe 
Judgment  was  reversed.  Tbe  court  did  not 
say  that  tbe  plaintiff  could  not  recover  tor  his 
expense  In  the  care  for  the  child  and  In  fanry- 
ing  him,  but  said:  "Tbe. court  refused  this 
request  but  charged  that  the  plaintiff  might 
recover  for  loss  of  services  oC  bis  son  until 
he  would  have  been  of  age.  In  this  ther>' 
was  error,  for  the  authorities  are  numerous, 
and  well-nigh  imiform,  that  the  death  of  a  hu- 
man being,  though  clearly  involving  peciiniar\' 
loss,  affords  no  ground  for  an  action  of  dam- 
ages." It  Is  clear  the  court  regarded  the  re- 
covery of  damages  for  the  loss  of  services  aft- 
er death  as  the  error.  We  h<AA  that  If  a 
minor  child  Is  Injured  by  the  negligence  of 
another,  the  father,  who  Is  under  a  legal  otv- 
llgation  to  support  the  child,  can  maintain  au 
action  against  the  negligent  person  to  recover 
the  necessary  extra  expenses  be  is  put  to  in 
caring  for  the  child  In  Its  injuries  which  prox- 
imately resulted  from  the  negtlgrat  acta,  and 
sucb  recovery  may  be  had  althoiqrb  the  diikl 
subsequently  dies,  limiting  tbe  recovery  to 
damages  sustained  prior  to  the  child's  deatb. 
It  Is  difficult  to  perceive  why,  upon  principle, 
the  parent  cannot  recover  the  damages  re- 
sulting from  the  death,  e.  g.  the  expenses  of 
the  burial,  and  for  the  loss  of  service  of  tai« 
child  after  death  and  before  majority.  Bnt 
the  rule  stated  In  Sherman  v.  Jobnson,  snpra. 
has  long  been  regarded  as  controlling  all  ac- 
tions brought  for  damages  resulting  from  the 
death  of  a  person.  Such  has  been  the  nn- 
varying  law  In  England  from  time  immemo- 
rial,  which  originated  In  cases  when  tbe  death 
was  felonious,  the  offense  capital,  and  tb<' 
private  injury  merged  in  the  public  offense. 
Whether  this  rule  ought  to  apply  in  cases  of 
negligence  not  felonious  may  be  qnestiono<l. 
but  such  has  been  the  settied  doctrine  In  thi^ 
country.  Insurance  Co.  v.  Brame.  98  U.  S. 
7&4.  One  of  the  cases  holding  otherwise  Is 
Cross  V.  Guthery,  2  Root,  90,  in  which  a  re- 
covery WHS  permitted  by  a  husband  agaiD?:* 
a  surgeon,  whose  negligence  caused  tbe  deatb 
of  the  wife,  for  his  coats,  expenses,  and  los.« 
of  society.  Considering  the  uniform  de<^8lon9 
upon  this  question,  and  the  provisions  made 
by  our  statutes  for  damages  resultinsr  trom 
death,  we  do  not  depart  from  the  rote  steted 
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In  Sherman  t.  Jobmnn,  supra,  wbaterer  Tlew 
we  might  take  of  It  If  ttie  case  were  of  novel 
Impression.  There  was  error  In  Inelndlng  In 
the  Judgment  $24.  the  expenses  which  the 
Jnry  found  were  the  costs  of  the  hurlaL  This 
disposes  of  all  the  anestlons  argued.  Judg- 
ment reTersed,  and  judgment  for  the  plaintiff 
to  recoTW  the  amount  of  the  verdict  less  the 
burial  expenses  of  $24. 


STATE  T.  BEVIN3. 
(Su[>reme  Court  of  VermoaL    FranUio.  Jul; 
IS.  1888.) 

HaWKEHS  AMD  PlDDLKRS — LlCBITSB — PROSBCUTIOM 
-vIKDICTM  EHT— SCFriCIBKOT— Validitt 

or  ORniXANCE. 

1.  Uader  ordinance  of  city  of  St  Albani 
(chnpter  26.  S  3)  requiriog  a  license  fee  from 
peddlers  of  certain  artlcies,  and  Acts  1886,  No. 
1U3.  proTldluK  that  owners  and  renters  of 
land  may  vend  products  thereof  In  all  towns 
and  cities  without  obtaining  a  license  therefor, 
a  complaint  for  peddling  without  a  license  need 
not  netcatlTe  the  fact  that  defendant  was  vend- 
ing products  of  bis  own  land. 

2.  A  provision  in  a  city  charter,  authorizing 
the  city  conacil  to  Impose  a  license  on  ped- 
dlers, need  not  specify  whether  the  action  neces- 
aar^  to  impose  a  license  shall  be  talten  by  a 
majority  of  all  the  council  or  of  a  quorum  of  it 

3.  Acts  1896.  No.  150.  |  25,  subd.  3,  giving  a 
dty  power  "to  regnlate,  restrain,  or  license 
peddlers,"  and  that  "all  monies  received  from 
such  licenses  shall  belong  to  the  city,"  gives 
it  power  to  license  only  as  a  means  of  regula- 
tion, and  not  for  purposes  of  revenue. 

4.  A  licenae  fee  of  $25,  charged  a  peddler  as 
a  means  of  regulation  <uil7.  and  not  for  rer^ 
Doe,  is  excessive. 

Exceptions  from  city  court  of  8t  Albans. 

One  Bevlns  was  charged  with  peddling  with- 
out a  license.  Heard  upon  general  and  special 
'demurrer  to  the  complaint  Demurrer  over- 
ruled.  The  respondent  excepted.  Reversed. 

Farrington  &  Post  and  H.  P.  Dee,  for  re* 
spondent  A.  A.  Hall,  City  Atty.,  and  H.  M. 
Mott,  for  the  State. 

TAFT,  J.  1.  One  question  before  as  Is 
whether.  In  drawing  a  complaint  for  a  viola- 
tion of  section  8  of  chapter  28  of  the  ordinan- 
ces of  the  dty  of  SL  Albans,  requiring  a  license 
fee  from  peddlers  of  meat,  milk,  fish,  fndt, 
etc..  It.  la  necessary  to  negative  the  exception 
of  a  person  who  vends  the  products  of  his  own 
land,  as  iwovlded  by  Acts  1886,  No.  1U5. 
Whether  it  Is  necessary  to  negative  In  an  In- 
dictment snch  facts  aa  qnaHfy  the  offense,  and 
excuse  the  respondent  from  liability,  ts  often- 
times a  difficult  quesdon.  In  Smith  v.  Moore, 
6  Greenl.  274,  It  was  said,  "There  seem  to  be 
many  shadowy  distinctions,  the  sound  reason 
and  good  sense  of  which  are  not  easily  discov- 
erable.** It  haa  been  stated  at  times  that 
whether  the  exception  need  be  negatived  de- 
pends npon  whether  It  was  In  the  enacting 
clanse  or  In  a  subsequent  section.  The  rule 
Is  so  stated  In  State  v.  Butler.  IT  Vt  146; 
State  T.  Barber,  18  Vt  195;  State  v.  Palmer, 
Id.  574;  and  State  t.  Freeman,  27  VL  623. 


The  same  rule  Is  stated  by  Isham,  X.  In  State 
V.  Abbey,  29  Vt  60,  In  wtafcOt  case  he  fully 
dlscnssea  fhe  meaning  of  the'  words  "enact- 
ing clause."  He  states  the  mle  fnlly,  and  it 
has  been  tttllowed  since  In  an  our  cases. 
Whether  the  exception  la  In  the  first  section  of 
the  statute  which  enacts  the  offense,  or  In  a 
subsequent  section,  or  In  an  Independent  stat- 
ute. Is  not  determinative  of  the  question,  for 
some  of  our  cases  hold  that  the  exceptiw 
need  not  be  negatived  when  It  Is  in  the  sec- 
tlmi  of  the  statute  which  creates  the  offense. 
State  V.  Hodgdon,  41  Vt  189;  State  v.  Mc- 
Caffrey. 60  Vt  86,  37  Aa  234.  The  mle  is 
correctly  stated  by  Wilson,  in  State  v.  Hodg- 
don, snpra,  via.:  "The  exceptions  should  be 
negatived  only  when  they  are  descriptive  of 
the  offense,  or  define  It;  but  when  the  ex- 
ceptions afford  matters  of  excuse  only,  and 
do  not  define  nor  qtialify  the  offense  created 
by  the  enacting  clauses,  they  are  not  required 
to  be  negatived;  but,  when  the  r^pondent  1» 
within  the  exception,  sudi  fact  may  be  re- 
lied np<m  In  defense."  The  term  "enacting 
clause"  iSiould  be  constmed  to  mean  all  parts 
of  the  statutes  which  create  uid  define  the 
offense,  whether  In  one  or  more  sedlons  or 
acts.  Bishop  says  (1  BIsh.  New  Or.  Proc.  par. 
085.  I  2),  In  regard  to  Uie  mle  that  it  depends 
np(m  the  location  of  the  exception:  '*Thls  dt»< 
Unction  is  ohjecthmable  for  Its  universality, 
(or  it  is  not  applicable  in  all  caae^  and  a» 
adhering  too  closely  to  the  letter,  omitting  the 
spirit  of  the  doctrine."  CUffdrd.  J.,  In  U.  8. 
V.  Ckmk.  17  Wall  168^  says:  **Undonbtedly  that 
rale  wlU  frequently  lurtd  good,  and  in  many 
cases  prove  to  be  a  safe  guide  In  pleading, 
but  It  is  clear  that  it  Is  not  a  universal  crite- 
rion, as  the  words  of  the  statute  deflnli^  the 
offense  may  be  so  entlrdy  separate  from  the 
exceptfam  that  all  the  Ingredlenta  consHtnting 
the  dfense  may  be  accurately  and  clearly  al- 
leged, without  any  raference  to  tlie  excep- 
tion." The  correct  rule  Is  tersely  stated  In 
State  V.  Abbey.  28  Vt  60;  State  v.  Norton,  4& 
Vt  2S8;  State  v.  Smith.  61  Vt  846.  17  Atl. 
492;  and  State  t.  McCaffrey,  69  Vt.  86.  87  AtL 
234.  The  cases  In  this  court  In  which  It  has 
been  held  necessary  to  negative  the  exception 
are  State  v.  Butler,  17  Vt  145;  State  v.  Bark- 
er. 18  Vt  195;  State  v.  Stokes,  54  Vt  179;  and 
State  V.  Stevenson,  68  Vt  629,  85  Atl.  470. 
The  qnestltm  arose,  but  was  not  decided.  In 
State  V.  Palm»,  18  Vt  670,  and  It  arose  In  a 
dvll  case,— Telegraph  Co.  v.  BuUard,  65  Vt 
634.  27  Atl.  822.  In  State  V.  Hodgdon.  supra, 
the  exception  is  contained  In  the  section  of  the 
act  creating  the  offense.  The  act  defines  a 
peddler,  and  authorises  one  to  vend  certain 
gocds,  wares,  and  merchandise;  and  In  a 
proviso  in  the  same  section  It  la  enacted  that 
the  section  diaU  not  extend  to  certain  arttdes 
of  domestic  growth  and  mannfadure.  It  was 
held  unnecessary  to  negative  the  exception,  as 
It  constltnted  no  part  of  the  description  of  the 
offense,  and  did  not  enter  Into  Its  definition. 
This  case  was  criticised  by  Veasey,  J.,  in 
State  T.  Stokes,  M  Vt  179,  who  said:  **It 
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wouKt  seem  to  be  aii  exc^UoQ  to  the  goierai 
line  of  autboiitr,  except  that  tbe  form  there 
adopted  waa  prescribed  by  the  statute^"  It 
la  true,  a  form,  without  negatlvlDg  the  excep- 
tion, waa  prescribed  by  the  act,  but  the  court 
made  no  reference  to  that  fact  In  fully  dis- 
cussing the  question.  There  was  no  occasion 
iu  State  t.  Stokes,  to  criticise  the  Hodgdou 
Case,  for  tbe  former  was  within  the  rule 
which  required  the  negation  of  the  exception. 
The  act  of  abortion  was  criminal,  unless  It 
was  necessary  to  save  life.  The  words  of  the 
exception  entered  Into  the  very  description  of 
the  offense.  The  case  befnre  us  ts  w  all 
fours  with  the  case  of  State  t.  Hodgd<HL  It 
is  like  it  In  erery  essential  paitlcular  sare  that 
in  the  case  at  bar  tbe  exception  Is  not  contain- 
ed in  the  enacting  clause,  the  offense  being 
created  by  an  ordinance  of  the  city,  and  tbe 
exertion  by  a  statute  of  tbe  state.  Whether 
the  exception  need  be  negatived  very  often 
d^ends  upon  tbe  phraseology  of  the  act  creat- 
ing the  offense.  To  illustrate,  take  tbe  stat- 
ute prohibiting  secular  labor  upon  tbe  Sab- 
bath. To  exercise  secular  labor  except  such 
only  as  is  a  work  of  necessity  or  charity,  Is 
pen^.  All  labor  Is  not  necessartly  penal,  but 
only  such  as  is  not  a  wotk  of  necessity  or  cbar^ 
Ity.  It  is  therefore  necessary  to  allege  tliat 
the  unlawful  labor  is  not  a  work  of  neeeeai^ 
or  charity.  But  If  the  statute  had  been  drawn 
prohlbltiug  all  lal>or  <m  tbe  Sabtntb,  and  a 
separate  clause,  elsewhere,  provided  that  tbe 
act  should  not  be  construed  to  extend  to  a 
work  of  charity,  under  the  rule  followed  in 
this  states  sa  laid  down  In  the  many  cases  clt- 
ed  from  oar  Beports,  the  exception  need  not 
be  negatired.  Bishop  says  (1  Blsh.  New  Gr. 
Proc.  par.  639i,  S  O  that  whether  an  excep- 
tion need  be  negatired  Is  sometimes  "according 
as  the  form  ai  the  apresslon  and  the  nature 
of  the  matter  reudn  the  exception  an  element 
in  the  prima  fade  offense  or  In  tbe  defense." 
It  la  the  uDdoBbted  rule  at  common  law  that 
an  Indictment  need  not  negatlTe  matter  of  de- 
fease merely.  Id.  par.  638,  $  1.  Tbe  rule  as 
given  by  tbe  latter  writer  (Id.  par.  512,  (  &)  la 
aa  follows:  "Exceptions  In  a  statute  other  than 
that  creating  tbe  offense  need  not  be  alleged  in 
the  indictment."  Tbe  clearest  statement  of  the 
rule  brought  to  our  notice  is  the  one  by  Clifford. 
J.,  In  U.S.  T.Cook,  17  Wall.  168:  "The  only  real 
question  in  the  case  is  whether  the  reception 
Is  so  Incorporated  with  the  suttstaziee  of  the 
clause  defining  the  offense  as  to  constitute  a 
material  part  of  the  description  of  the  acts, 
omissions,  or  other  ingredients  which  consti- 
tute the  offense.  Such  an  offense  must  be  ac- 
curately and  clearly  described,  and,  if  the  ex- 
ception Is  so  incorporated  with  tbe  clause  de- 
scribing the  offense  thst  it  becomes  a  part 
of  the  description,  then  It  cannot  be  omitted  In 
the  pleading;  but,  if  It  is  not  so  incorporated 
with  tbe  clause  defining  the  offense  as  to  be- 
come  a  material  part  of  tbe  descrlptltm  of  the 
offense,  then  It  is  a  mattn  of  defense,  aoA 
must  be  shown  by  the  other  party,  tboimrh  it 
be  In  Uie  same  seetlon,  or  even  in  tba  soeceed- 


ing  aBnteoceb"  This  is  tha  role  hentofose  fol- 
lowed In  this  state,  and  we  have  ne  case  in- 
consltfeot  with  It.  In  the  case  before  us  the 
exception  created  hy  tbe  act  of  1806  is  In  no 
way  descriptive  of  tbe  offense,  and  does  not 
in  any  manner  affect  tbe  offense  created  by 
tbe  ordbiance^  and  need  not  be  negatived. 
The  ordinance  makes  It  penal  to  vend  tbe  ar- 
ticles named  In  the  dty  at  3L  Albans,  and  tbe 
complaint  charging  him  with  so  doing  stands 
the  test  of  a  demurrer,  for  upon  the  face  of 
tbe  matter,  with  nothing  further  shown,  the 
respondent  Is  guilty,  and,  If  he  claims  that  he 
Is  within  the  exception  of  tbe  statute,  that  fact 
must  be  sliown  by  him  in  defense;  There  Is 
no  exception  nor  proviso  of  any  kind  In  the 
ordinance  whldi  d^nes  the  offense,  and  every 
Ingredient  of  the  offense  therein  defined  Is  ac- 
curately and  clearly  described  In  tbe  com- 
plaint 

2.  It  is  dalmed  the  charter  la  invalid,  tor 
that  it  does  not  specify  how  the  action  neoes- 
sary  to  impose  a  license  shall  be  taken,— 
whether  by  a  majottty  of  all  tbe  city  council  or 
of  a  quorum  of  it  Tbe  charter  vesta  the  ad- 
ministration of  all  municipal  affairs  in  a  mayor 
and  board  of  aldermen,  and  provides  that  io 
tbeir  Jotait  capacity  tbey  shall  be  called  tbe 
city  coundl.  It  was  not  necessary  to  be  more 
specific  la  tlie  charter.  Whether  the  city 
coancU  did  act  legally  In  the  mattur  la  not 
before  us,  trat  whettier  It  had  the  power  to 
act  at  all,— that  Is,  i^eth^  the  diarter  waa 
valid  in  that  reject. 

3.  The  last  objection  to  that  the  Ueensc  tee 
of  ^  Is  in  the  nature  of  a  tax,  and  not  a 
reasonable  sum  to  be  exacted  for  the  ccMt  and 
ejiLpense  of  Issuing  a  license.  The  legislatare 
Is  endowed  with  the  power  of  taxation,  and  it 
granted  the  city  (Acts  18B6,  No.  ISO,  |  2S, 
subd.  3)  power  "to  regulate,  restralo,  or  It- 
ceiue  peddlers  and  all  monies  received  from 
•iidi  licenses  shall  bsloog  to  the  dty"  etc 
From  tbto  extract  it  is  dear  the. dty  can  li- 
cense peddlers,  and  charge  moD^  for  Boch 
licenses.  It  is  claimed  that  the  imposition  of 
a  license  fee  of  the  sum  named  is  nnreaaoaia- 
ble  and  excessive;  that  It  ia  the  exerdsa  of  tbe 
power  of  taxatloBi,  and  not  of  the  pt^ice  power. 
It  is  ^parent  from  the  <^tnlon  In  State  v.  Har- 
rington. 68  VL  622,  85  Aa  515,  that  tbe  power 
of  the  legislature  to  Ucease  peddlers  is  cou- 
stltutlcoaal,  and  may  be  exercised  >  by  a  munici- 
pality authorized  by  the  legislative  power-  so 
to  do.  The  power  to  lionise  may  be  given, 
accompanied  with  the  power  to  exact  fees 
for  revesue  purposes;  bat,  if  the  right  to  li- 
cense is  given  sinqyly  sa  an  exercise  of  the 
police  power,  it  cannot  be  used  aa  a  means 
of  revenueb  Tbe  poww  granted  ttie  city  of 
St.  Albans  to  "regulate,  restrain,  or  license"  is 
valid  as  an  exercise  of  the  police  power,  and 
must  be  exercised  aa  a  means  of  regulation 
only,  and  cannot  be  used  aa  a  source  of  rev- 
enue. Tbe  power  to  license  for  purposea  ot 
taxation  is  not  expressly  glvei^  and  caimot 
be  Implied  f  rotn  the  words  used,  nor  the  appa- 
rent scope  of  tbe  charter.   Wbether,  In  a 
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en  case,  tbe  sam  charged  for  license  Is  un- 
reasonable  and  excesalTe,  may  at  times  be  a 
question  of  fkct  to  be  determined  below,  but 
we  think  no  two  minds  can  dissent  from  our 
bolding  that  the  sum  of  $25  to  be  paid  for  a 
peddler's  license  is  so  far  in  excess  of  anj  man 
tbat  mar  b«  deemed  a  reasonable  one  for  tbe 
(*ost  and  expense  of  granting  and  issuing  a  li- 
cense that  we  feel  Justified  in  declaring  it  In- 
Talld.  Judgment  of  the  city  court  is  reversed, 
demurrer  sustained,  complaint  adjudged  In- 
sufficient and  qoaahed,  and  the  re^Nrndent  dis- 
charged. 


THOSP  T.  POBTBIL 
(Supreme  Oourt  of  Termont.  Cbfttendeo. 
July  21,  1806.) 
CouHTS  or  IXBOLTBHOT— JuRnnicTiov— Orodxds 

0*  iMSOLTMOr— MONMSIDIKTB. 

1.  In  conrti  created  by  statute — such  as  Umb 
court  of  insolreacy — jurisdiction  of  the  sublect- 
matter  can  t>e  conferred  only  by  statute. 

2.  y.  S.  I  2001.  proTides  tbat  one  must  be 
an  InhaMtant  of  the  state,  and  owe  debts  con- 
tracted while  Budk.  to  petitiMi  Umself  into  in- 
soWMicy.  Section  2161  provides  tbat  creditors 
may  petition  their  debtor  into  insolvency  for 
his  departure  or  absence  from  tbe  state  with 
tbe  intent  to  defraud  cieditOTH,  and  his  r«nain- 
ing  absent  or  concealed  to  avoid  serfice  of  pro- 
cess. Section  2152  allows  his  creditors,  with- 
in 90  days  thereafter,  or  after  he  hag  commit* 
ted  the  acts  of  iosolvent^'  complained  of,  to 
bring  a  petition  in  the  insolvency  district  where 
he  resides,  or  last  resided,  to  have  him  ad- 
judged an  insolvent.  HOd  that,  to  give  the 
court  jorisdietioD,  the  insolvent  must  either  be 
an  actual  inhabitant  of  the  state,  or  his  acts 
of  insolvency  must  have  accrued  just  before,  or 
just  as  he  WIS  aboat,  leaving  the  state,  and 
then  his  crediton  are  given  90  days  thereafter 
to  proceed  against  him;  and  there  Is  nothing 
to  permit  one  who  has  ceased  to  be  an  Inhabit- 
ant, but  continues  to  carry  on  busineas  in  the 
state,  and  while  so  residing  out  of  the  state 
commits  acta  of  banbnqrtXT,  to  be  adjudged  an 
inartrent  on  petition  of  Us  creditors. 

Exceptions  front  Chittenden  cotmty  court ; 
Taf  t,  Judge. 

Action  by  Thomas  W.  Therp  against  Tbron 
H.  Porter  on  a  book  account.  Plea,  dis- 
charge In  insolvency.  There  was  a  judgment 
for  plaintiff,  and  defendant  excepts.  Af- 
firmed. 

J.  J.  Menahin,  for  plaintiff.  L.  F.  WUbnr, 
tor  defendant 

ROSS,  C.  J.  The  defendant  pleaded  bis 
discharge  In  Insolvency  in  bar  of  the  plain- 
tiff's action.  Tbe  plea  was  traversed.  On 
the  trial  by  the  court  the  defendant  conceded 
tbat  he  formerly  resided  In  the  town  of  Jeri- 
cho; that  be  removed  to  Neponset,  Mass., 
In  1S92,  where  he  has  ever  since  resided; 
that  he  has  been  neither  a  citizen  nor  resi- 
dent of  this  state  since  tbe  time  of  his  re- 
moraL  The  defendant  then  offered  In  evi- 
dence the  record  of  the  court  of  insolvency 
of  tbe  proper  district  in  which  he  obtained 
his  discharge.  The  proceedings  in  tbe  court 
of  insolvency  were  commenced  May  30,  1896. 
The  petition  on  wblcb  the  defendant  was  ad- 
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judged  an  Insolveut  was  filed  by  tbe  defend- 
ant's creditors  resident  In  this  state,  and  sets 
forth  that  the  defendant  then  resided  in  Ne- 
ponset,  but  was  carrying  on  t)uslucK.s. 
through  an  agent  or  business  manager.  In 
Jericho,  and  had  committed  several  acts  of 
bankruptcy  within  90  days  prior  to  the  fil- 
ing of  the  petition.  Tbe  record  is  in  due 
form,  and  shows  that  the  defendant  was  ad- 
judged to  be  an  insolvent;  that  he  appeared 
and  compiled  with  the  orders  of  the  court 
upon  him,  and  in  due  course  of  proceedings 
obtained  his  discharge.  The  record  further 
shows  that  the  plaintiff,  with  others,  inter- 
vened In  those  proceedings,  and  moved  to 
have  them  dismissed  on  the  ground  that  the 
court  bad  no  jurisdiction,  which  motion  was 
denied,  and  no  appeal  taken  from  the  decree 
denying  it  The  claim  In  suit  was  provable 
In  those  proceedings,  but  was  not  proved; 
nor  did  the  plaintiff  take  part  therein,  be- 
yond the  motion  to  dismiss.  The  court,  pro 
forma,  against  the  exception  of  the  defend- 
ant, excluded  the  record,  on  the  ground  that 
the  court  of  Insolvency  had  no  Jurisdiction 
of  the  subject-matter.  Tbe  defendant  then 
offered  to  show  tbat  tbe  Indebtedness  on 
which  he  was  adjudged  an  Insolvent  accrued 
in  the  insolvent  district  before  be  l)ecamc  a 
nonresident;  that  a  portion  of  the  plaintiff's 
claim  accrued  before,  and  a  part  after,  he 
became  a  nonresident;  and  that  when  he  be- 
came a  nonresident  he  left  an  agent  and  busi- 
ness manager,  who  remained  and  acted  for 
him  until  tbe  adjudication  of  Insolvency. 
These  offers  were  rejected,  against  the  excep- 
tion of  the  defendant. 

The  question  presented  for  consideration  Is 
whether  the  court  of  loaolvency  had,  on  the 
concession  and  facts  offered  to  be  proven, 
under  the  statute,  Jurisdiction  to  deal  with 
the  ratate  of  the  defendant  in  this  state,  as 
an  insolvent  debtor,  for  more  than  90  days 
after  be  became  a  nonresident  of  the  state. 
The  court  could  not  confer  jurisdiction  by 
so  adjudicating.  When  its  jurisdiction  Is 
dependent  upon  the  existence  of  a  fact  or 
facta,  and,  on  proper  proceedings  and  notice, 
it  finds  such  fact  or  facts  to  exist.  Its  finding 
and  adjudication,  unappealed  from,  in  pro- 
ceedings in  rem,  bind  everybody;  in  proceed- 
ings Inter  partes,  bind  the  parties.  Nor  can 
the  appearance  and  snbmisslon  of  the  Insol- 
vent do  more  than  submit  his  person  to  tbe 
jurisdiction  of  the  oourt  They  cannot  confer 
upon  it  jurisdiction  of  the  subject-matter. 
In  courts  created  by  statute,  jurisdiction  of 
the  subject-matter  can  be  conferred  only  by 
the  statute.  By  V.  S.  S  20G4,  one  must  be  an 
inhabitant  of  the  state,  and  owe  debts  con- 
tracted while  such  Inhabitant,  to  petition 
himself  Into  Insolvency.  Other  provisions  of 
the  statute  are  to  the  effect  that  the  court 
must  have  jurisdiction  and  control  of  his 
person,  to  enable  it  to  enforce  Its  decrees 
and  orders  to  be  done  and  performed  by  him. 
y.  S.  I  2151,  specifies  sevcrnl  causes  for 
which  creditors  may  petition  their  debtor  In- 
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to  lDMlTenc7.  Among  them  are  bis  departure 
or  absence  from  tbe  state  with  the  latent  to 
defraud  bis  creditors,  and  bis  remaining  ab- 
sent or  concealed  to  avoid  service  of  process 
upon  him.  It  is  manifest  In  such  cases  he 
may  never  return  so  as  to  come  personally 
within  the  Jurisdiction  of  the  court  V.  S. 
(  2152,  allows  bis  creditors,  within  90  days 
thereafter,  or  after  he  has  committed  the 
acts  of  Insolvency  complained  of,  to  bring  a 
petition  Id  tbe  insolvency  district  where  he 
resides,  or  last  resided,  to  have  him  adjudged 
an  Insolvent  These  sections  were  consider- 
ed in  Whltcomb  v.  RobblDS.  69  Vt.  477,  38 
Atl.  233.  It  Is  there  said:  "By  virtue  of 
these  sections  of  the  statute  he  may  be 
brought  within  tbe  jurisdiction  of  our  courts 
for  a  period  of  90  days  after  the  acts  of  in- 
solvency were  committed.  The  sections  last 
cited  show  a  legislative  Intent  to  limit  the 
operation  of  the  Insolvency  law  to  residents, 
Inbahltanis  of  tbe  state,  and  for  a  short  pe- 
riod to  persons  who  have  removed  from  this 
Into  other  jurisdictions."  WhUe  the  90  days 
spoken  of  In  section  2162  are  so  many  days 
after  tbe  acts  of  Insolvency  are  committed, 
the  expression  of  a  definite  time  In  which 
creditors  are  to  act  excludes  a  further  exten- 
sion by  implication.  There  Is  no  provision 
of  the  statute,  however  desirable  It  might  be 
to  have  one,  by  which.  If  tbe  Insolvent  ceases 
to  be  an  Inhabitant  but  continues  to  carry 
on  his  business  In  the  state,  and  while  so 
residing  out  of  the  state  commits  acts  of 
bankruptcy,  on  petition  of  his  creditors  with- 
in 90  days  after  such  acts  the  court  may  ad- 
Judge  him  to  be  an  Insolvent,  and  take  charge 
of  and  distribute  his  estate  found  in  this 
state.  Such  adjudication  Involves  all  tbe 
Insolvent's  estate,  wherever  found,  unless 
held  to  answer  his  creditors  In  jurisdictions 
where  It  Is  located.  Personal  property,  as 
a  rule,  has  the  situs  of  Its  owner.  Our  In- 
solvency law  recognizes  this  fact,  and,  when 
considered  as  a  body  of  law,  we  think  It 
clearly  provides  that,  to  give  the  court  Juris- 
diction, the  insolvent  must  either  be  an  ac- 
tual Inhabitant  of  the  state,  or  bis  acts  of 
Insolvency  must  have  accrued  Just  before,  or 
Just  as  he  was,  leaving  the  state,  and  then 
bis  creditors  are  given  90  days  thereafter  to 
proceed  against  bim. 

This  disposes  of  the  questions  passed  upon 
by  tbe  county  court,  raised  by  the  bill  of  ex- 
ceptions. We  have  considered  no  other  ques- 
tions. On  these  Tiews  with  reference  to  the 
case  presented,  tbe  court  of  Insolvency  did 
not  have  Jurisdiction.  Pro  forma  judganent 
affirmed,  and  cause  remanded. 


In  re  STOXB. 
(Sapmne  Court  of  Rhode  Island.  Oct  1. 1898.) 
Ckihiital  Law— PKisuMmoN-— ExcKftsivB  Fins. 

1.  Where  one  is  found  guilty  as  charged  in 
the  indictment  alleging  fain  unlawful  possession 
ut  18  birds,  the  presumption  Is  that  tbe  proof 


showed  he  bad  that  number,  as.  If  he  had  a 
less  number,  the  jary  eonM  hav«  found  hiiu 
guilty  to  that  extent 

2.  A  fine  of  S20  for  each  of  the  18  birds  de- 
fendant anlawfnllr  had  In  his  poBsession  is  nut 
so  cleariy  excessive  that  it  can  be  maid  to 
vi<aat»  Const  art  1,  {  & 

Eetltlon  br  Allen  Stooe  tot  habeas  corpus. 
Denied. 

Franklin  P.  Owen,  tor  petitioner.  WHlard 
B.  Tanner,  Atty.  Gen.,  for  the  Stat& 

PBB  CURIAM.  The  petitioner  was  found 
guilty  as  charged  In  tbe  Indictment  The  jfre- 
sumption  la  that  the  proof  showed  that  the 
petitioner  had  la  hla  possession  IS  birds,  as 
charged,  since,  U  he  had  bad  a  leaser  niimt»», 
it  was  competent  for  the  jnry  to  haTe  (onnd 
him  guilty  to  that  extent,  and  not  gnU^  as 
to  the  residue.  8o  f ar  as  appears,  tbe  petl- 
tloner  did  not  aak  for  a  special  finding  by  the 
jury,  as  he  might  have  done  If  there  liad  been 
any  controversy  as  to  the  number.  1  Blah. 
Cr.  Froc.  H  833-835;  Wbart  Cr.  PL  |  742. 
'me  line  of  f  20  for  each  bird  Is  not  ao  dearly 
acesslve  tiutt  we  can  declare  It  to  be  a  viola- 
tion of  Const  R.  L  art.  1, 1  8.  Oooley,  Const 
Lim.  {6th  E^d.)  401.  402,  and  cases  cited.  Ad 
order  may  be  entered  remanding  the  peti- 
tioner to  the  custody  of  tbe  officer. 


In  re  WASHBURN  et  al. 
(Supreme  Court  of  Rhode  Island.   Sept  2<L 

1898.) 

Wills— Trusts— CoNSTKucnoif—AsTiciPATioif  or 
Bbnkfioiakt's  Bstatb. 
An  estate  was  devised  In  trust  to  tbe  wid- 
ow for  life,  sad  at  her  death  to  pay  out  of  the 
rents  anaiiities  to  testator's  named  son  sod 
grandson.  At  the  death  of  both  tbe  widow  and 
the  son,  the  trust  should  terminate,  and  the 
estate  go  to  three  named  grandchildren.  Tests- 
tor's  express  purpose  was  to  withhold  the  prop- 
erty from  such  grandchildren  until  it  would 
"probably  have  l>etter  care."  The  trustee  was 
authorised  to  vary  the  trusts  so  far  as  to  make 
such  expenditures  as  became  necessary  from 
sickness  or  acttial  misfortune  of  any  of  otiiA 
children  or  grandchildren.  There  were  devi)tp« 
and  legacies  over  In  event  of  the  death  of 
such  uamed  beneficiaries.  Held  to  warrant  an 
anticipation  of  the  share  of  one  of  such  nsmi'd 
grandchiidren  by  the  trustee's  expending  suffi- 
cient of  such  one's  share  to  pay  his  debts, 
which,  by  reason  of  his  misfortune  aud  iilaess 
of  hia  family,  he  could  not  pay. 

Petition  by  William  H.  Washburn,  trustee, 
for  an  opinion  on  bis  duties  under  a  will. 

That  portion  of  the  will  on  which  the  peti- 
tion was  based  Is  as  follows:  Third.  "Subject 
to  all  the  provisions  of  the  preceding  section 
of  this  will,  I  give,  devise,  and  beqxieath  to 
William  H.  Washburn,  of  said  Providence, 
and  his  successors  In  said  trusts,  all  tbe 
property  and  estate  mentioned  In  said  sec- 
tion, but  in  trust  as  follows:  To  permit  said 
Elmlly  Brlggs  to  use.  occupy,  and  enjoy 
said  property,  and  to  exercise  all  the  rights 
and  privileges  confnred  by  the  second  sec- 
tion of  this  will.   At  tbe  deceaie  of  said 
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BmUy  Ik  BrlggB,  or  at  my  Aeceawt  ahoold 
I  cliance  to  snrrlve  ber,  to  take  Immedlato 
poBseasIon  of  tbe  same,  and  XHrodenUr  and 
cantDllar  manage  aU  tald  propertj  end  estate, 
making  tbe  aame  ai  inrofltable  aa  conslatent 
with  aecmrltr  of  InTestmoit,  and  with  antboiv 
It7  to  Inreat,  reluTest,  leaae,  nil,  conTey, 
transfer,  and  dlqme  of  toe  aame,  or  any  part 
thereof,  aa  from  time  to  time  aeems  adrlsable. 
After  payment  of  all  expenses  Incident  to  the 
care  and  management  of  said  estate,  I  author- 
ise said  tmatee  to  pay  not  exceeding  three  hun- 
dred d^dlara  per  year  (payable  qnarterly)  for 
the  comfortable  snppwt  and  maintenance  of 
my  aon  Wllllem  B.  Brlggs  during  his  life,  and 
at  hla  death  tbe  reasonable  eiqpenae  of  his 
funeral  and  burial;  said  pigments  to  be 
paid  to  htm  tai  casta,  or  paid  to  the  partlea 
furnishing  him  with  clothing,  board,  and  otii- 
er  aecNsaries,  In  the  discretion  of  said  trus- 
tee. I  also  authorise  said  teustee  to  pay  out. 
at  such  times  and  In  such  ways  as  to  him 
seems  adrlaable,  during  Uie  ctmtlnuance  of 
these  trusts,  not  exceeding  two  hundred  dol- 
lars per  year,  to  assist  my  grandson  How- 
ard Lester  Briggs  In  procuring  an  education 
or  to  otherwise  preparing  him  for  the  duttes 
of  life.  As  my  purpose  Is  to  withh<M  said 
proper^  from  my  grandchildren  and  their 
dncendanta  until  tt  win  probably  have  bet- 
ter care,  I  authtwise  the  trustee,  Cor  the  Ume 
belDV,  to  so  far  ysxj  these  tmstt  as  to  make 
such  expend! tiires  as  become  necessary  from 
the  sickness  or  actual  misfortune  of  said 
chlldroi  m  grandchildren,  or  any  at  them, 
and  In  defn^tog  the  reasonable  expense  of 
the  funeral  and  burial  of  such  of  them,  if 
any,  aa  decease;  but  no  child  h«eafter  bom 
to  my  son  WllUam  B.  Briggs,  or  any  deseoid- 
ants  of  such  tAlldreUt  are  Included  la  any 
proTlslon  of  this  will.  The  trusts  created  by 
this  win  shall  continue  during  the  life  of 
my  wife,  Bnilly  h.  Briggs,  and  also  during 
the  life  of  my  son  William  B.  Briggs,  and  If, 
at  the  time  of  the  decease  of  tbe  surriror 
of  tbem,  ttie  youngest  of  my  three  grand- 
children now  UtU^c,  namdy,  Albert  Clarence 
Briggs,  Annie  May  Briggs,  and  Howard 
Ijester  Briggs,  Is  less  than  twenty-ime  years 
of  age,  said  trusts  shall  eontlnne  until  said 
youngest  IMng  child  becomes  twenty-one 
years  of  age,  and  shall  ihea  be  terminated 
by  his  delivery  and  transfer  of  all  the  then 
trust  proper^  and  estete  to  the  said  three 
grandchildren  and  the  Uneal  deacendante  of 
any  ot  them  that  are  then  deceased,  audi 
descendanto  taking  snch  portion  as  their  de- 
ceased ancestor  would  hare  tak^  if  then 
living.  If,  prior  to  snch  distribution,  my 
wife,  my  son,  and  all  said  three  grand- 
children and  their  descendanto  shall  die,  the 
trustee  shall  forthwith  terminate  all  these 
trusto  by  paying  a  legacy  of  fire  hundred 
dfdlars  to  the  Boger  Williams  Society,  mean- 
ing and  Intending  that  corporation  whose 
place  of  rdtglOQS  worship  Is  at  present  at 
tbe  comer  of  Knif^t  and  High  streets.  In 
the  dty  of  Frorldence;  and  by  dellrery  and 


transfer  of  aB  tiw  residue  and  ranalndcr 
thereof  to  that  corporation  commonly  known 
as  the  'Home  for  Aged  Men.*  at  present  lo- 
cated on  Obestnut  stoeet.  In  said  dty  <tf 

Providence. " 

Henry  J.  Dubcda,  for  Albert  O.  Briggs. 
Go(Ae  ft  Angell,  tor  trustee. 

FEB  CURIAM.  This  cause  came  on  to 
be  heard  on  this  day,  and  was  argued  by 
counsel;  and  thereupon,  upon  conalderatlon 
thereof,  It  Is  ordered,  adjudged,  and  decreed 
aa  follows: 

1.  That  the  trust  In  tbe  third  clause  of  the 
will  la  broad  enough  to  permit  the  trustee  to 
expend  a  portion  of  tbe  share  of  Albert  C. 
Briggs  for  the  payment  of  bills  contracted 
by  him,  and  which  be  Is  unable  to  pay,  by 
reason  of  mlsfortime  arising  from  loss  of 
employment  bnd  the  Illness  of  bis  family. 
Tbe  will  gives  him  an  absolute  ectultable  es- 
tate In  his  share  of  the  trust  estate,  which 
can  be  reached  by  creditors  for  tbe  payment 
of  such  debts.  Tbe  purpose  of  tbe  testator 
In  withholding  the  estate  from  his  grandchlN 
dren,  as  ^pressed  in  the  will.  Is  that  It 
shall  bave  better  care;  and  we  think,  there- 
fore, that  tbe  testator  must  have  Intended 
that  the  trustee  should  bave  power  to  apply 
the  trust  property  to  the  payment  of  the 
debts  of  a  cestui,  which  be  Is  unable  to  pay 
through  sickness  or  misfortune,  rather  than 
tt  should  be  Jeopardized  by  suite  against  the 
cestui  to  recover  such  debts. 

2.  That  there  be  allowed  to  Henry  J.  Du- 
bois, solicitor  for  Albert  C.  Briggs,  the  sum 
of  |50  for  expense  and  on  account  of  counsel 
fee,  which  allowance  shall  be  taxed  as  costo 
in  the  cause,  to  be  paid  out  of  the  estate. 


HABTFOBD  BUILDING  ft  LOAN  ABS'N 
T.  GOLDREYER  et  al. 

(Supreme  Court  of  Errors  of  Connectient. 
July  26,  ISOS.) 
Appbal — Review  —  Cokplictinq  Evidbnos  ~ 

MbCUA\IC'8  LiBN — UOKTOAOE— FhIOHITIES— 

AcCRPTAKCB  or  Scboohtract. 

1.  A  fact  found  ^jj  the  trial  court  oo  cod- 
flictlog  evideoce  will  not  be  reviewed  on  ap- 
peal. 

2.  A  mortgage  was  recorded  on  the  day  fol- 
lowing its  execution,  and  a  weeli  later  a  con< 
tract  to  erect  a  bnlldiog  on  the  mortgaged 
premiaeB  was  executed  between  the  owner  and 
a  contractor,  who  bad  commenced  work  od 
the  building  on  tbe  day  the  mortgage  was  exe- 
cuted. After  completing  the  building,  the  eon- 
tractor  filed  tbe  statutory  notice  of  his  claim 
of  lien,  Riving  tbe  day  eucceeding  the  execo- 
tion  of  toe  contract  as  the  date  of  the  lien's 
commencement  Hdd,  that  one  claiming  under 
the  lien  was  estopped  from  aaaerting  its  pri- 
ority as  against  a  bona  fide  purchaser  without 
notice  of  the  mortgage,  under  Gen.  St.  1  3U19. 
requiring  a  notice  of  lien  to  stote  the  date  of 
its  commencement. 

8.  Tbe  owner's  written  acceptance  knowing- 
ly indorsed  on  a  contract  between  the  principal 
contractor  and  a  subcontractor  is  a  Bufflcieut 
acceptance  thereof,  within  the  statute  requiring 
written  acceptance  of  snbcontracte  by  the  owo- 
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«  before  persona  clalmiog  theramdtr  ace  enti- 
tled to  lieu. 

4.  The  statate  reqalring  written  aceeptaoces 
hj  tile  owner  of  aubcontracts  with  the  prindpal 
eoDtra«tor  before  persons  claioiing  thereonder 
are  entitled  to  liens  Is  sufficiently  complied  with 
hy  the  owner's  accepting,  in  writing,  an  order 
drawn  on  hiai  bj  the  contractor  in  favor  of  a 
•nbcoDtractor,  which,  «  ha  tMot,  rcfeta  to 
the  lubcoDtraet 

Appeal  from  aaperlor  court,  Hartford  covn- 
tj;  tfUbtt  A.  Sbomwar.  Judge. 

AetlcMi  by  the  Hartford  Building  ft  Loan 
Aaneiatton  agatnat  Joa^h  GoldrcTer  and  otb- 
era  to  foreclose  a  mortgage.  Aaalennderad*- 
eree  for  plaintiff  harlns  netted  a  saTplns,  the 
court  by  aupplCTiratal  judgment  directed  It 
to  be  dlatrlbnted  among  cwtatn  defendanta, 
and  defoidants  Dlnnan,  Sperry,  Gortlaa  ft 
Plerpmt,  and  the  Jeffwaon  Company  appeal. 
Affirmed  aa  to  appellant  Dlnnan,  and  rereraed 
aa  to  the  other  appdlaata. 

The  mortgaged  property  haTlng  been  sold 
oader  the  decree  of  the  court  for  flS,800,  the 
court,  by  Its  supplemental  judgnient,  hartng 
beard  all  parties  Interested,  found  that  there 
remained  of  the  proceeds  of  the  sale,  after 
payment  of  the  plaintiff's  mortgage  debt  and 
coats,  the  sum  of  $5,277.47  and  Interest;  con- 
firmed the  proceedings  of  the  sale;  and  ad- 
Judged  that  the  remainder  of  said  proceeds 
In  the  custody  of  the  court  be  paid  by  the 
clerk,  as  foUowa:  "(1)  To  Oliver  S.  White, 
committee  aforesaid,  fees  and  e:q;»en8ea, 
$228;  to  George  A.  Conant,  clerk  of  the  court 
for  serTlcea  In  the  care  and  disbursement  of 
aald  proceeds,  $150.  (2)  To  the  said  Jacob 
P.  Ooodhart  defendant  $600.50,  being  the 
amount  this  court  finds  due  him  upon  the 
mortage  note  held  by  him.  (3)  To  Jonathan 
W.  Chapin,  defendant  $1,632.26.  being  the 
amount  this  court  finds  due  him  upon  the 
mortgage  note  held  by  him,  by  virtue  of  an 
assignment  from  Sussmau  Gfoldreyer,  defend- 
ant (4)  To  tbe  J.  GIbb  Smith  Company,  de- 
fendant $2,139.62,  being  the  amount  found 
by  this  court  to  be  due  to  It  for  materials 
furnished  in  the  construction  of  the  building 
upon  the  said  premises,  and  secured  by  a 
mechanic's  lien  thereon.  (5)  To  the  said 
John  Dlnnan,  trustee,  defendant,  $  ,  be- 
ing the  balance  of  said  fund  after  said  pay- 
ments to  said  White,  Conant  Goodhart  Cha- 
pin, and  the  J.  Glbb  Smith  Company;  in 
trust  for  the  use  and  benefit  of  F.  L.  Tjeigb- 
ton,  the  J.  Glbb  Smith  Company,  Hotchktss 
Brothers  &  CO.,  John  Hogan,  James  H.  Ho- 
gan,  Curtlss  ft  Pierpout  John  J.  Dlnnan,  tbe 
Jefferson  Co.,  Bune  Stork,  all  of  New  Haven, 
in  accordance  with  the  terms  of  the  follow- 
ing assignment  viz.  •  • 

Upon  tbe  bearing  of  the  various  claimants 
and  parties  in  Interest  the  court  found  tbe 
following  facts:  "(IJ  On  tbe  11th  day  of 
May,  1896,  the  defendant  Joseph  Goldreyer, 
who  was  tlie  owner  of  tbe  equity  in  the  prem- 
ises in  question,  entered  into  a  written  con- 
tract *  copy  of  which  la  hereto  annexed,  with 
Snumoff  ft  Bchwarta,  for  tbe  pnipoaea  there- 


in stated.  CZ)  On  and  about  tbe  17tb  of  Au- 
gust 1896,  said  Smemoff  ft  Sctawartz  made 
with  the  defendants  Curtlss  &  Fierpont  tbe 
contract  wblcb  Is  hereto  annexed,  and  mark- 
ed ^bEhlbit  B,'  for  tbe  porpoaes  ^rein  set 
fortb.  (8)  Tbe  defendants  Ourtte  ft  Pler- 
poQt  daimed,  and  offered  evidence  to  prove, 
and  claimed  tihat  they  bad  proved,  that  tbey 
performed  work  and  labor,  and  fumiaboo 
materials,  under  aald  contract  Bxhlbft  B.  to 
the  full  amount  of  $2,672,  and.  In  addition 
thereto,  $44.92,  for  extra  work,  and  daixned 
a  lien  on  aald  premloes^to  tbe  amoont  of  $2,- 
716.08u  No  evidence  was  Inttodneed  to  con- 
tradict tbe  fact  that  tbey  had  fomiabed  said 
materials  and  rendered  aald  services,  and  tbe 
court  finds  from  said  evidence  that  tbey  did, 
in  fact  render  said  servlcea  and  famisb  said 
materials.  (4)  Tbe  aald  Curtiaa  ft  Pierpont 
within  sixty  days  after  the  complettcm  of 
said  work  and  fumiatalng  of  aald  materials, 
filed  in  tbe  town  clerk's  oCBee  of  said  town  of 
New  Haven  tbe  certlfleate  of  Uen,  a  cc^y  of 
wblcb  Is  hereto  annexed,  and  marked  '£xliil>- 
tt  C  (5)  On  or  about  the  ITtb  ot  Aagnst 
1896k  aald  Smemoff  ft  Setawarta  drew 
op  and  signed  the  order,  a  copy  ot  wblcb  la 
hereto  annexed,  and  marked  'Exhibit  D* ;  and 
on  tbe  following  day  the  aald  Joseph  Uold* 
reyer  signed  the  acceptance  of  aald  order, 
which  Is  contained  In  said  paper  Exhibit  D. 
(6)  Tbe  defendanta  Cnrtias  ft  Pierpamt  for 
the  purpose  of  proving  tbat  the  aald  contract 
of  Bxblbit  B  bad  been  assented  to  by  tbe 
aald  Joseph  Goldreyer,  within  the  meaning 
of  tbe  statute  rdatlng  to  auboontractors' 
liens,  offeeed  pared  evidence  that  tbe  said 
Goldreyer  and  the  said  Curtlss  ft  Pfetpont 
snppoaed  and  Intended  by  tbe  giving  of  aakl 
order,  Bxbtblt  D,  that  the  said  contract  be- 
tween Smemoff  ft  Schwarbs  and  tbe  aaJd 
Curtlse  ft  Plerpcmt  had  been  aasented  to  In 
writing.  Tbe  court  excluded  said  evidence, 
and  the  defendanta  Curtlss  ft  Pterpont  duly 
excepted.  (7)  Tbe  defendant  Joseph  Gold- 
reyer knew  of  tbe  terms  and  condldoms  of 
said  contract  with  Curtlaa  ft  Pierpont  and 
went  to  his  (Gohlreyer's)  atttHiiey,  and  bad 
blm  draw  op  the  contract  (Exhibit  B)  and 
tbe  order  and  acceptance  thereot  The  con- 
tract and  tbe  order  and  acceptance  were  all 
drawn  at  the  aame  dme,  and  all  the  papers 
were  connected  together  when  signed  and 
executed,  and  were  all  read  by  the  said  Gold- 
reyer before  he  signed  tbe  acceptance,  on  tbe 
18th  day  of  August  1896.  (8)  On  the  20tb 
day  of  August  1896,  tbe  aald  Smemoff  ft 
Schwarta  entered  Into  a  contract  with  tbe 
defendant  Elbert  H.  Sperry  to  build  tbe 
stairs,  newels,  and  balusters  In  said  building, 
as  appears  by  said  contract  which  Is  fixhlbtt 
22  in  this  finding.  (9)  On  the  same  day,  via. 
the  20th  day  of  August  1896,  said  Smernoff 
ft  Schwartz  executed  and  delivered  tbe  order 
Exhibit  23  In  this  action;  and  the  aald  Joseph 
Goldreyer  executed  and  delivered  the  accept- 
ance on  the  back  «t  aafd  ocder,  Bhcblblt  23. 
UO)  aald  contract  Exhibit  JO;  was  dattaend. 
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and  nld  wder  and  acceptance,  Exhibit  2^ 
was  executed  and  ddfrered,  at  the  same 
time,  and  at  the  office  of  Frederick  W.  dm- 
pin,  the  attorney  tor  Joaeph  Goldr^er.  (11) 
The  Vlthln  and  foregidng  order*  mentioned 
In  the  acceptance  on  the  back  of  Exhibit  23 
Is  the  order  Exhibit  28;  the  Unal  paymenr 
mentioned  In  said  acc^itanee  la  the  last  pay- 
ment* mentioned  In  aaki  order,  and  also  the 
'remaining  two  hmtdred  and  fifty  doUartf* 
mentioned  In  said  contract,  Exhibit  22.  (12) 
The  defendant  Sperry  folly  performed  hla 
contract.  Exhibit  22,  and  there  la  Justly  dne 
to  bim  thereon  and  mipald  the  sum  of  two 
hundred  and  fifty  dollars,  with  Interest  there- 
<m  from  December  12,  1896.  (13)  The  de- 
fendant Sperry,  within  dne  time,  filed  his 
lien  In  the  town  clerk's  <»aice  In  said  New 
Haven,  tai  dne  form  of  law,  as  ai^>ear8  by  a 
copy  of  said  lien,  duly  certified  from  record, 
and  made  Exhibit  21  In  this  finding.  (14) 
The  defendant  Sperry,  for  the  purpose  of 
prorlng  the  aasent  In  writing  ot  Joseph  Gold* 
reyer  to  the  contract  between  said  Smernoff 
&  Schwartz,  the  original  contractors,  and  said 
Eflbert  H.  Sperry  (under  section'  3020  of  the 
General  Statutes),  offered  In  evidence  said  ac- 
ceptance in  writing,  on  the  back  of  Exhibit 
2S,  signed  by  said  Joa«ph  Ooldreyo',  togeth- 
er with  said  order.  Exhibit  23,  and  said  con- 
tract. Exhibit  22,  both  of  which  are  Incorpo- 
rated by  reference  and  made  a  part  of  said 
acceptance.  Exhibit  23;  bat  the  court  ex- 
clnded  said  evidence,  and  ruled  that  the  wittr 
ten  acceptance  of  said  order  by  aald  owner 
was  not  admissible  to  prove  the  written  as- 
sent of  the  owner,  the  defendant  Sperry  duly 
excepting.  Thereupon  the  court  ruled  that 
Uie  defendant  Sperry  had  no  valid  Hen  upon 
said  premises,  the  defendant  Sperry  duly  ex- 
cepting. (15)  In  the  above-entitled  action, 
the  Jefferson  Company  made  a  claim  for  pay- 
mrait  of  the  amount  due  them.  The  only 
qneation  In  their  case  was  whether  an  order 
given  by  Smernoff  &  Schwartz  upon  Joseph 
Goldreyer,  and  the  acceptance  thereof,  copies 
of  which  are  hereto  annexed,  were  admissible 
In  evidence  to  prove  an  assent  by  Goldreyer 
to  the  contract  of  the  Jefferson  Company, 
within  the  meaning  of  section  3020  of  the 
General  Statutes.  The  court  made  the  same 
ruling  as  in  the  cases  of  Curtiss  &  Pierpont 
and  E.  H.  Sperry  above  mentioned,  and  tbe 
■aid  d^ndant  Jefferson  Company  duly  except- 
ed to  the  ruling  of  the  court  The  order  and 
acceptance  Is  hereto  annexed  as  an  exhibit 
(16)  The  def^dant  Jonathan  W.  Chnpin 
claimed  to  be  entitled  to  the  sum  of  fifteen 
hundred  dolhirs  and  Interest,  ont  of  ttie  fund, 
by  virtue  of  a  certain  mortgage  horeuntu  an- 
nexed, and  marked  *Eihibit  P,'  which  mort- 
gage was  assigned  to  said  (jhapin,  as  appears 
by  Exhibit  Q.  (17)  Said  mortgage  was  given 
for  a  valuable  condderatlon,  and  assigned  to 
said  CHiapln  for  a  valuable  consideration,  and 
said  Chapin  Is  now  the  bona  fide  owner  there- 
of, and  no  part  of  said  mortgage  has  been 
paid.    (18)  The  defendant  John  J.  Dinnan, 


trustee  dalmed  and  aflked  the  court  to  rule 
that  said  claimed  mortgage  to  said  Snaaman 
Goldr^r,  now  claimed  to  be  held  by  said 
Chapin,  should  be  postpcmed  to  the  lien  of 
said  John  J.  Dinnan,  trustee;  but  the  court 
did  not  so  mle,  but  did  rule  and  decide  that 
said  claimed  mortgage  should  take  prece- 
dence to  the  full  amount,  with  Interest, 
amounting  In  the  whole  to  V1,6S2.2S,  oror 
the  aald  Hen  hdd  by  the  said  Jcim  3.  Vin- 
nan,  tmstee,  to  which  said  ruling  and  deci- 
sion of  the  court  the  aald  John  J.  Dinnan. 
tmstee  aa  afbresald,  duly  excepted.  (1^  The 
defendant  John  J.  Dinnan,  tmstee,  claimed  a 
right  to  the  fund  remaining  Jn  the  hands  of 
the  clerk  of  the  court  after  Ihe  payment  of 
the  first  mortgage  and  costs,  by  virtue  of  a 
lien,  a  c<^y  of  whldi  Is  hereto  annexed,  and 
marked  'Exhibit  K,'  which  said  Hen  was  filed 
witbitt  sixty  days  after  the  said  Smernoff  ft 
Schwarts  ceased  to  render  serviees  and  for^ 
niah  materials  In  pursuance  of  a  written  con- 
tract, a  copy  of  which  is  hereto  annexed,  and 
marked  'Exhibit  tt,'  and  by  virtue  of  an  aa- 
signment  of  said  lien  to  the  said  John  J.  Din- 
nan, as  trustee,  a  copy  of  which  Is  hereto  an- 
nexed, and  marked  'Exhibit  M.'  (20)  Said 
contract,  ExhIbK  M,  was  executed  ^  the 
said  JoB^h  Goldreyer  and  the  said  Smermrfl 
ft  Schwarts  as  orl^nal  contractors  for  Uie 
construction  and  erection  of  the  bnDdlng  on 
said  preniises;  and  work, and  labw  thereun- 
der was  commenced  on  the  41h  day  of  Kfay, 
1896,  by  a  aubcontractor  for  the  mason  work 
under  said  Smernoff  ft  Schwarts;  and  said 
contract  was  substantially  completed  by  the 
said  Smernoff  A  Schwarts  less  than  sixty 
days  before  the  filing  of  said  Hen  by  them, 
as  shown  In  said  paper,  Exhibit  U  and  was. 
after  tbe  same  had  been  duly  filed,  assigned 
to  tbe  said  John  J.  Dinnan  tor  the  benefit  of 
those  persons  who  had  rendered  services  and 
furnished  materials  in  the  construction  and 
erection  of  said  building,  and  had  not  been 
paid,  which  said  assignment  wss  consented 
to  by  the  persons  whose  signatures  are  at- 
tached to  the  paper  hereto  annexed,  and 
marked  *Exhlb]t  O.'  (21)  The  said  Joseph 
Goldreyer,  at  the  time  of  the  making  of  said 
contract  with  the  said  Smernoff  ft  Schwartz, 
was  a  man  without  means  except  his  owner- 
ship of  the  equity  of  redemption  In  said  prem- 
ises, and  at  the  time  aald  bnfidlng  waa  com- 
pleted, and  at  the  time  of  the  trial  of  thin 
case,  was  utterly  insolvent,  and  without  any 
means  to  pay  for  the  construction  of  said 
building,  and  for  the  work  and  materials 
used  therein;  and  said  Smernoff  ft  Schwartz 
were  without  means  to  pay  the  several  mate- 
rial men  and  mechanics  who  furnished  ma- 
terials for,  and  did  work  In,  the  construction 
of  said  building,  except  from  the  fund  to  be 
derived  from  said  lien  filed  In  flielr  favor,  and 
assigned  to  the  said  Dinnan." 

The  contract  price  to  l>e  paid  by  the  own- 
er, Joseph  Goldreyer,  to  said  contractors, 
Smernoff  ft  Schwartz,  fot  the  construction 
of  said  building,  was  f  19,100.  ^id  contract 
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between  Qie  owner  and  original  contractors 
proTlded  that  "the  contractor  shall  and  will 
well  and  sufficiently  perform  and  finish,  un- 
der the  direction  and  to  the  satisfaction  of 
Jonathan  W.  Chapln,  attorney  (acting  as  such 
for  the  owner,  and  who  shall  be  designated 
aa  tbe  attorney  when  hereinafter  mentioned 
In  this  agreement),  all  the  work  Included  In 
the  CO na traction  and  building  at  a  four-story 
brick  block.  •  •  •"  Section  8  of  the  con- 
tract provided  that  "the  nmtractor  shall  not 
let,  assign,  or  transfer  this  contract  without 
the  written  consent  of  the  attorney."  Said 
contract  was  dated  May  11,  1896,  and,  by 
Its  terms,  the  work  was  to  be  completed  by 
the  16tb  of  October,  1896. 

On  the  17th  day  of  May,  1897,  the  said 
Smemoff  &  Schwarta  filed  their  mechanic*! 
lien,  portions  of  which  are  as  follows:  "Wd 
•  •  •  do  hereby  certify  that  In  accord- 
aoce  with  a  certain  contract  In  writing  be- 
tween OB,  tike  said  Morris  Smemoff  and  Harry 
Schwartz  and  Joseph  Ooldreyer,  of  said  town 
of  New  Haven,  dated  the  eleventh  day  of 
May,  1896,  we  have  found  and  furnished  mar 
terlala  and  rendered  services  In  the  construc- 
tion and  erection  of  a  double  dwelling  house 
and  building  built  by  us  for  said  Joseph  Oold- 
reyer; •  •  «  that  the  value  of  the  nut- 
terials  and  services  so  as  aforesaid  furnished 
and  rendered  amounts  to  the  sum  of  nineteen 
thousand  two  hundred  dollars  (110,200).  of 
which  said  sum  there  has  been  paid  by  the 
said  Joseph  Gkildreyer  the  sum  of  five  thou- 
sand seven  hundred  and  sixty  dollars  (|5,T60), 
leaving  a  balance  due  to  us  on  said  contract 
of  thirteen  thousand  four  hundred  and  forty 
dollars  ($13,440),  and  that  the  hist  aforesaid 
aum  of  $13,440.  with  interest  from  the  twelfth 
day  of  May,  1897,  is  now  due  from  the  said 
Joseph  Goldreyer  to  na,  the  said  Morris  Smer- 
noCr  and  Harry  Schwartz;  that  we  com- 
menced to  furnish  materials  and  render  serv- 
ices on  the  twelfth  day  of  May,  1896,  and 
ceased  to  furnish  said  materials  and  render 
said  services  on  the  twelfth  day  of  May,  1897. 
Wherefore,  we  now,  by  these  presents,  claim 
a  Hen  on  said  house,  building,  and  tenements, 
with  the  land  on  which  the  same  stands,  as 
security  for  the  payment  In  full  of  the  last 
aforesaid  sum  of  thirteen  thousand  four  hun- 
dred and  forty  dollars  ($13,440)." 

On  the  24th  day  of  June,  1807.  the  said 
Smemoff  &  Schwartz  aasigbed  all  their  right, 
title,  and  interest  In.  to,  and  under  said  me- 
chanic's lien  80  Bled  by  them,  and  all  their 
right  title,  and  Interest  to  said  premises,  to 
the  said  John  Dinnan,  for  the  use  and  benefit 
of  certain  creditors  of  said  Smernotf  & 
Schwartz. 

The  written  contract  of  Curtlas  &  Plerpont 
with  Smemoff  &  Schwartz,  executed  about 
August  17,  1896,  provided  "that  the  said  Cur- 
tiss  &  Plerpont  do  all  the  plumhiag  and  tin- 
ning In  and  on  the  double  brick  block  at  lUG 
Oak  strret.  In  Xew  Haven,  now  In  princess  of 
erection  by  said  Smemoff  &  Schwartz  for 
Joseph  (3oldreyer;  •  •  *  and  that  the  said 


Smemoff  &  Schwartz  employ  said  party  of 
the  first  part  to  do  said  plumbing  and  tinning, 
and  to  pay  them  therefor  the  sum  of  twenty- 
six  hundred  and  seventy-two  doUais  (^672). 
out  of  the  last  payment  due  them  on  said 
houses  from  Joseph  Goldreyer."  Said  con- 
tract waa  witnessed  by  said  J.  W.  Ch^ln. 

The  certificate  of  lien  filed  by  said  Gnrtiss 
&  Plerpont  stated  that  their  contract  with 
Smemoff  &  Schwartz  was  assented  to  In  writ- 
ing by  aald  Joseph  Goldreyer.  The  order  of 
Smenu^  A  Schwartz  upon  Joseph  Goldreya 
for  Curtlss  &  Plerpont,  and  the  acceptance  by 
Joseph  Ooldreyer,  were  as  follows: 

"New  Haven,  Conn.,  August  17.  1896.  Mr. 
Joseph  Goldreyer:  Please  pay  to  the  order 
of  Plerpont  and  Curtlsa,  parties  of  the  flirst 
part  to  the  within  and  foregoing  contract,  the 
sum  twenty-six  hundred  and  seventy-two  (2,- 
672)  dollars,  and  deduct  the  same  from  the 
last  payment  doe  us  on  the  house  now  In 
course  of  erection  at  166  Oak  street  Smer- 
noff  &  Schwartz.    Witness:   J.  W.  Gbaptn." 

"New  Haven,  Conn.,  August  18, 1896.  For 
one  dollar  and  other  valuable  oonalderatlon.  I 
accept  the  above  written  order,  and  agree  to 
pay  the  same  on  or  before  the  date  wh«i 
the  final  payment  becomes  due  Smemoff  & 
Schwarts.  Joseph  (Soldreyer.  Witness:  J. 
W.  Cbapin." 

By  the  written  contract  of  Smemoff  & 
Schwartz  with  Elbert  H.  Sperry,  the  latter 
agreed  to  traild  14  flights  of  stairs  in  Joseph 
Goldreyer's  block,  for  $350.  The  order  of 
Smemoff  &  Schwartz,  of  which  said  Sperry 
was  the  payee,  and  Goldreyer's  acceptance  of 
the  same,  were  as  follows: 

"New  Haven.  Oonn.,  Aug.  20,  1896.  Pay 
to  the  order  of  Elbert  H.  Sperry  two  hundred 
and  fifty  dollars  ($250.00),  and  charge  the 
same  to  my  account  when  the  rails,  newels, 
and  balusters  are  completed  for  buUdiag  on 
Oak  street,  to  be  deducted  out  of  last  pay- 
ment   Smernoff  &  Schwartz." 

"Xew  Haven,  Conn.  The  within  and  fore- 
going order  Is  accepted,  to  be  paid  out,  the 
final  payment  due  Smemoff  &  Schwartz  as 
and  when  the  same  shall  become  due  under 
their  contract,  dated  Aug.  20,  1S96.  Joseph 
Goldreyer." 

The  certificate  of  lien  of  said  Sperry  stated 
that  his  contract  with  Smernoff  &  Schwartz 
was  assented  to  In  writing  by  said  Goldreyer. 

The  order  of  Smemoff  &  Schwartz  upon 
Goldreyer  in  favor  of  Jefferson  &  Co.,  and  the 
acceptance  thereof,  were  aa  follows: 

"New  Haven.  Conn..  Sept  24,  1896.  Mr. 
Joseph  Goldreyer:  Please  pay  to  the  order 
of  the  Jefferson  Co.  four  hundred  and  forty 
dollars  ($440.00),  the  amount  of  their  contract 
with  us,  and  moldlnga  on  Oak  street  block, 
and  charge  the  same  to  our  acconnL  Smer 
noff  &  Schwartz." 

"New  Haven.  Conn..  February  16.1807.  The 
within  and  foregoing  order  Is  accepted,  to  be 
paid  when  amount  due  Smemoff  &  Schwam 
becomes  due  and  payable  under  their  god  tract 
with  me.  Joseph  Goldreyer.** 
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On  the  4tta  day  of  May,  1896.  Joseph  Oold- 
reyer  mortgaged  said  premises  to  Sussman 
Goldreyer  for  f  1,SOO,  which  mortgage  was  re- 
corded May  S,  1806,  and  was  assigned  by  said 
Snssman  Goldreyer  to  said  J.  W.  Chapln,  on 
the  Sth  day  of  November,  1897.  Appeals  were 
taken  by  the  said  John  J.  Dinnan,  Gurtlss  & 
Flerpont,  B.  H.  Sperry.  and  the  Jeffwson 
Company. 

William  B.  Stoddard  and  Robert  0.  Stod- 
dard, for  GurtisB  &  Plerpont  Henry  Q.  New- 
ton,  for  Jefferson  Co.  Frank  B.  Williams,  for 
Blbert  H.  Sperry.  Charles  S.  Hamilton  and 
A.  Heaton  Bobertson,  for  trustee  John  J.  Din- 
nan.  Edward  O.  Backland  and  Benjamin  L 
Spock,  for  J.  Glbb  Smith  Co.  WUllam  B. 
Stoddard,  for  Jonathan  W.  Ohapls.  Jacob  P. 
Ooodhart,  pro  se. 

HALL,  J.  The  superior  conrt  having  de- 
creed a  foreclosure  by  sale  of  the  mortgaged 
premises  In  qnestlon.  and  liavlng,  by  Its  sup- 
plemental judgment,  directed  that  the  pro- 
ceeds of  the  sale  remaining  after  the  payment 
of  the  plalntlfTs  mortgage  debt  and  costs  be 
applied  to  the  payment  of  the  sums  due  cer- 
tain parties  found  to  be  entitled  to  the  same, 
Conr  of  the  claimants  to  said  fund  have  ap* 
pealed  to  this  court 

John  J.  Dinnan  appeals  upon  the  grounds 
<!}  that  the  court  erred  In  finding  that  the 
mortgage  of  $1,500,  from  Joseph  to  Sussman 
Goldreyer,  was  given  for  a  valuable  consid- 
eration, and  was  afterwards  assigned  to  J.  W. 
Ghapin  for  a  valuable  consideration,  and  In 
refusing  to  find,  as  requested,  that  said  mort- 
gage was  given  and  assigned  without  consid- 
eration and  for  a  fraudulent  purpose;  and  (2) 
that  the  court  erred  la  overruUug  the  claim 
of  said  Dinnan  that  the  said  mortgage  should 
be  postponed  to  the  lien  of  the  original  con- 
tractors, SmemotF  &  Schwarts,  of  which  Din* 
nan  was  the  assignee. 

The  first  of  these  grounds  of  appeal  may  be 
dismissed  with  the  statement  that  it  is  simply 
a  request  that  a  conclusion  of  fact,  reached 
by  the  trial  court  upon  conflicting  evidence, 
be  reviewed  upon  appeal  This  court  has  re- 
peatedly and  invariably  refused  to  entertain 
such  reasons  of  appeal. 

In  support  of  said  second  ground  of  appeal, 
counsel  for  Dinnan  seems  to  claim  in  his  brief 
that  the  trial  court  erred  In  not  holding  that, 
as  a^inst  Chapln,  the  lien  held  by  Dinnan, 
as  assignee  and  trustee,  attached  to  the  prem- 
ises In  question  on  the  4th  of  May,  instead 
cf  upon  the  l^th  of  May,  as  stated  in  the 
recorded  certificate  of  tien.  Perhaps  no  fur- 
ther answer  need  be  made  to  this  claim  than 
that  It  does  not  appear  by  the  Qodlng  of 
facts  to  have  been  made  in  the  court  below. 
The  record  seems  to  Indicate  that  the  con- 
tention of  Dinnan  In  the  superior  court  was 
that  the  Chapln  mortgage  should  be  post- 
I>oned  to  Dinnan's  lien,  tiecause  the  former 
was  fraudulent.  But  we  will  consider  the 
<  Ialm  as  made  before  us. 

The  finding  says  that  Goldreyer  and  Smer- 


noff  &  Schwarts  entered  into  and  executed 
the  written  contract.  Exhibit  M,  on  the  11th 
day  of  May,  1896,  and  that  work  and  labor 
was  commenced  "thereunder"  by  a  subcon- 
tractor on  the  4th  day  of  May,  1896.  The 
Chapln  mortgage  was  executed  May  4.  1806, 
and  recorded  May  5, 1896.  Counsel  for  Din- 
nan say  in  their  brief:  "It  appears  from  the 
finding  that  the  contractors,  Smemoff  ft 
Schwartz,  *  *  •  commenced  work  on  the 
contract  on  the  4th  of  May,  1896.  The  pre- 
tended mortgage  from  Joseph  Goldreyer  to 
Sussman  Goldreyer  was  executed  on  that  very 
day,  *  •  •  but  was  not  recorded  until 
the  Sth  day  of  May,  1686,  and  hence  did  not 
take  effect  as  against  third  parties  until  May 
6th,  the  day  after  the  work  was  commenced." 
And  our  attention  is  then  called  In  the  brief 
to  the  provision  of  sectiim  3018  of  General 
Statutes  that  a  mechanic's  lien  shall  take 
precedence  of  any  other  Incumbrance  origi- 
nating after  the  commencement  of  snch  serv- 
ices, or  the  furnishing  of  any  such  materials. 
There  Is  an  irreconcilable  Inconsistency  In  the 
finding,  since  under  the  written  contract,  en- 
tered Into  and  executed  May  11th,  work  could 
scarcely  have  been  commenced  by  a  subcon- 
tractor before  that  date.  We  may  perhaps 
assume  from  the  finding  that  some  work  per- 
formed before  the  contract  was  made,  and 
performed  by  one  who  afterwards  became  a 
subcontractor,  was  Included  in  the  contract 
of  May  11th.  Evidently,  the  work  so  per- 
formed on  May  4th  was  not  regarded  by  the 
parties  to  the  original  contract  as  of  suificient 
Importance  to  require  the  contract  to  be 
made  as  of  that  date.  Nor  does  It  seem  to 
have  occurred  to  Smemoff  &  Schwartz  when, 
a  year  afterwards,  they  filed  their  certificate 
of  lieu,  and  when  they  must  have  known 
that  the  Chapln  mortgage  appeared  of  record 
as  an  Incumbrance  of  the  date  of  May  4th 
or  5th,  that  tbeb*  lien  attached  on  the  4th 
of  May,  because  they  bad  commenced  to  per- 
form work  on  that  day.  But  It  la  not  the 
law  of  this  state  that  a  deed  Is  only  oper- 
ative against  third  parties  from  the  time  It 
is  recorded.  Under  Gen.  St.  {  2961,— that  "no 
conveyance  shall  be  effectual  to  hold  lands 
against  any  other  person  but  the  grantor 
and  his  heirs,  unless  recorded  on  the  recMda 
of  the  town,"  etc.,— a  deed  recorded  within 
a  reasonable  time  after  delivery  Is  effectual 
against  liens  and  conveyances  accruing  and 
made  subsequent  to  its  execution  and  deliv- 
ery, and  before  such  deed  is  recorded.  Beers 
v.  Hawley,  2  Conn.  469;  Goodsell  v.  Sullivan, 
40  Conn.  86.  No  fact  is  found  from  which  we 
can  infer,  as  a  matter  of  law,  that  the  re* 
cording  of  this  mortgage  was  unreasonably 
delayed.  What  is  a  reasonable  time  within 
which  to  record  a  deed  is  usually  a  question 
of  fact  Goodsell  v.  Sullivan,  supra.  Again, 
section  3019  of  the  General  Statutes  provides 
that  the  lien  of  an  original  contractor  shall 
not  be  valid  unless,  within  60  days  after  the 
person  performing  services,  etc.,  has  ceased 
to  do  so,  "be  shall  lodge  with  the  town  deA 
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*  *  *  m  certificate  tai  wrlUns  describing 
the  premises,  the  amount  claimed  ai  a  lien 
tberecHi,  and  the  date  of  the  conunencemMit 
of  the  claim,  •  •  •  which  certmcatc  ihall 
be  recorded."  et&  Sucii  eertlflcata  was  In- 
tended bj  statute  to  gtve  raaaonaUe  uotloe 
to  creditfMV  and  pmtiiaeera  of  the  existence 
and  extent  of  the  lien.  Bank  t.  Curttas,  18 
Coon.  342~34S;  Idrktns  t.  Blakeman,  42  Conn. 
294;  White  t.  School  Dlitrfct,  Id.  645;  Mars- 
ton  T.  Kenyon,  44  Coon.  356. 

The  certificate  placed  upon  record  by  Smer- 
noff  &  Schwartz  on  the  17th  of  May,  1897, 
and  sworn  to  by  them,  gave  the  date  upon 
which  their  Uen  attached  aa  May  12,  1886. 
That  Hen  was  assigned  to  Dlnnan  In  June, 
1887,  and  the  assignment  recorded  in  July, 
1897;  so  that,  by  the  deUbente  act  and  state- 
ment of  Smemoff  &  Sdiwartx,  the  town  rec- 
ords dlsdosed  to  Chapln,  when,  in  November. 
18^.  he.  In  good  fkith  and  for  Tahie.parchased 
the  mortgage  In  qoestioo  of  Susaman  Gkild- 
reyer,  that  it  was  a  prior  Incomtwance  to 
the  lien  assigned  to  Dlnnan.  Vpan  these 
facta,  both  Smemoff  A  Schwartz  and  thtir 
assignee,  Dlnnan,  are  estopped  from  claiming 
that  tbeir  Uen  takes  precedence  of  the  Cbapln 
mortgage.  There  Is  no  error  upon  tlie  appeal 
of  Dlnnan. 

The  grounds  of  the  three  remaining  ap- 
peals, that  of  Cnrtiss  &  Plerpont  H.  Sper- 
ry,  and  the  JelTerswi  Company,  are  the  rnl- 
lugs  of  the  trial  court  upon  the  admissibility 
or  the  sufflciency  of  the  evidence  offered  by 
the  appeiianta  to  prove  the  written  assent  of 
Joseph  Uoldreyer,  the  owner  of  the  premises, 
to  their  subcontracts  with  the  original  con- 
tractors, Smernotr  &  Schwartz.  The  law  pro- 
vides that  such  assent  must  be  in  writing. 
No  particular  form  of  assent  Is  required.  It 
Is  not  necessary  that  it  be  written  upon  the 
contract  itself.  It  need  not  be  signed.  It 
may  be  given  and  written  by  a  duly-author- 
ized agent  of  the  owner.  If  the  owner  or 
bis  duly-authorized  agent  draws  up  the  writ- 
ten subcontract  In  order  that  It  may  be  exe- 
cuted, or  If,  with  a  knowledge  of  its  terms, 
he,  or  such  agent,  writes  and  Inserts  in  It, 
when  the  subcontract  is  made,  some  material 
provision,  such  acts  would,  we  think,  consti- 
tute sufficient  evidence  of  the  written  assent 
required  by  statute.  Benedict  v.  Railroad, 
24  Conn.  320-32S.  Nor  do  we  see  any  reason 
why  the  written  acceptance  by  tbt  owner  of 
an  order  drawn  by  the  original  contractor  In 
favor  of  a  snbcontractor  for  the  sum  to  be 
paid  to  the  latter  under  his  subcontract  may 
not  when  such  order  is  accepted  with  a 
knowledge  of  the  exlBtence  of  the  subcon- 
tract and  Its  terms,  or  when  the  owner  Is 
chargeable  with  such  knowledge,  be  held  to 
be  sufficient  evidence  of  a  written  assent, 
even  though  the  order  la  accepted  after  the 
execution  of  the  subcontract  In  Benedict  v. 
Railroad,  supra,  the  only  acceptance  of  the 
order  given  by  the  original  contractors  was 
a  part  payment  by  the  railroad  company  up- 
on tlie  coDdltloi^  written  in  the  recent  for 


the  money  so  paid,  that  the  companj  did  not 
thereby  accept  the  order  beyond  the  amount 
paid.  This  eonrt  b^d  lliat  neither  bj  sach 
acceptance  or  payment  oor  by  the  votes  en- 
tered npon  their  books  to  make  certain  ad- 
vancements to  the  snbctMitractor,  did  tbe  rail- 
road company  give  their  written  assent  so  aa 
to  entitle  the  snbcMitractor  to  a  Uen  for  tlie 
balance  due  upon  the  order.  The  court  said 
In  that  case:  '^he  object  <a  requiring  an 
assent  In  writing  to  snbcwitracts— certainly 
one  In^MTtant  object— was  to  enable  the  gen- 
eral owner  of  property  on  which  buildings 
were  being  erected  to  know  the  extent  of  the 
incnmbrance,  to  create  that  privity  of  con- 
tract between  him  and  the  subcontractors 
that  would  make  It  botb  eqnltaMe  and  legal 
that  his  property  should  be  barged  wltli  tbe 
debt  of  another." 

The  facts  In  the  three  appeals  under  con- 
sideration are  not  «b  stated  In  the  finding, 
I^eclsely  Identical.  Curtlss  &  Plerpont  to 
prove  the  written  assent  of  G<ridreyer  to  their 
contract  with  Smemoff  &  Schwartz,  pmved, 
or  offered  to  prove,  tiie  f<^owlng  facts:  That 
Gkddreyer  "knew  of  the  terms  and  conditions 
of  said  contract  with  Curtlss  A  Plerpont  ac<I 
went  to  his  (Qoldreyer's)  attorney,  and  ba^i 
him  draw  up  the  contract  and  the  order  and 
acceptance  thereor*;  that  "the  contract  and 
the  order  and  acceptance  were  aD  drawn  at 
the  same  time,  and  all  the  papers  were  con- 
nected together  when  signed  and  executed, 
and  were  all  read  by  the  said  Goldreyer  be- 
fore he  signed  the  acceptance,  on  the  18th 
day  of  August,  1806."  We  think  that  evi- 
dence of  all  these  facts  was  admissible  to 
show  the  written  assent  of  the  owner,  and 
that  surii  facts,  when  proved,  clearly  estab- 
lished such  written  assent 

The  appellant  E.  H.  Sperry,  to  prove  such 
written  assent  to  his  subcontract  offered  In 
evidence  the  written  acceptance  of  the  de- 
fendant Goldreyer  upon  the  back  of  the  or- 
der of  Smernoff  &  Schwartz  In  his  favor,  the 
order  Itself,  and  the  contract  between  him- 
self and  Smemoff  &  Schwartz,  together  with 
proof  that  said  contract  order,  and  accept- 
ance were  executed  and  delivered  at  tbe  same 
time  at  the  office  of  Goldreyer's  attorney. 
Tbe  rnllng  of  the  court  excluding  this  evi- 
dence was  Mroneous.  Such  evidence  con- 
duced to  prove  that  with  a  knowledge  of  the 
terms  of  the  subcontract  Goldreyer,  In  writ- 
ing, not  only  assented  to  the  making  of  such 
contract  at  the  time  It  was  executed,  hut 
that  through  his  attorney,  he  aided  In  tbe 
preparation  of  the  subcontract  The  circum- 
stances under  which  the  ord<^r  In  favor 
of  the  Jefferson  Company  was  accepted  are 
not  stated  In  the  finding.  The  record  shows 
that  the  written  order  and  acceptance  were 
offered  In  proof  of  a  written  assent  of  the 
owner,  and  that  the  court  made  the  same  rul- 
ing as  In  the  cases  of  Curtlss  &  Plerpont  and 
E..  II.  Sperry.  The  order,  which  was  accept- 
ed In  writing,  refers  on  Its  face  to  the  fact 
that  the  makers  had  entered  Into  a  snbcon- 
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tmet  -with  the  JefftnoB  Compviy;  ftod  ire 
ttiink  that  it  and  the  aeceptuiee  were  ad- 
mlmlble  In  OTidence;  and  tint  tliese  clalmantB 
ahonld  liaTe  been  allowed  ta  ^ore  ther  that 
th»  extfCBtien  of  the  bii  bean  tract  erder,  and 
acceptance  were  snbstantlally  one  tnnsae- 
thn.  aa  la  Oie  other  caaea,  or  to  pnrre  facta 
ihowlBf  that  the  order  waa  accepted  by  GoM- 
reyer  with  a  knowledge  of  the  tenna  of  ttie 
aabconttactr  and  to  aid  In  canrying  ont  that 
contract 

Hie  finding  atatei  that  parol  evidence  was 
<^ered  to  prove  that  GfoMrcyer  and  CnrtJaa  ft 
Plerpont  "aopposed  and  Intended,  by  the  giv- 
ing of  said  OTder,  ISiat  the  said  contract  be- 
tween Smemoff  ft  Schwarta  and  the  aald 
Curtlas  ft  Plerpoat  had  been  asoeated  to  In 
writing.**  What  evidence  was  offered  for  Out 
pnrpose  does  not  appear.  Understanding 
tbia  statement  to  mean  ttaat  the  testimony  of 
Goldr^or  or  Cnrtlsa  or  Plerpont,  or  proof  of 
the  declarattona  of  one  <nr  mwe  of  them,  wm 
offered  to  show  that  It  waa  nnderatood  and 
Intended  by  them  tha^  fat  accepting  the  or> 
der.  CMdreyer  gave  his  written  assent  to  the 
aabcontract  we  think  it  was  pnveriy  ex- 
cluded. What  the  aecret  Intention  and  nn- 
deratandlng  of  the  parties  to  a  written  fii- 
stniment  Is  cannot  be  proved  by  pand  evi- 
denceu  The  meaning  of  the  writing  and  the 
pnrpoae  of  the  parties  must  be  gathered  from 
the  language  of  the  butroment  Itself,  read 
tn  the  light  of  anrroandlng  eircumatancea. 
1  OreenL  IBv.  (18th  Ed.)  |  277,  and  notes. 

Ifrror  la  found  npon  the  appeala  of  Curtlas 
ft  Plerpont  B.  H.  Sperry,  and  flie  Jefferson 
Company,  and  a  new  trial  la  granted  to  them. 

Memorandum. 

(June  17,  lt»8.) 

PERCTURIAM.  Ui  the  above^ntltted  cavae, 
no  appeal  having  been  taken  from  so  much 
of  the  judgment  of  ttie  superior  court  as  or- 
dered payment  to  Jacob  P.  Goodhart  of  $606.- 
50  out  of  the  proceeds  of  the  foreclosure  aale, 
now,  upon  motion  of  Jacob  P.  Goodhart 
Esq.,  appearing  for  himself.  It  la  ordered  that 
the  clerfc  of  the  superior  court  for  Hartford 
county  make  said  payment  forthwith,  agree- 
ably to  aald  Judgment. 


TJNCANOONUCK  ROAD  CO.  v.  ORR. 
(Supreme  Court  of  New  Hampshire.  HiIIb- 
boro.   March  16,  1894.) 

EMlNE^fT  Domain— Road  Cohporations— Waiver 
OF  CoMPBXilATIikH— KSTOPPEI.— CciXTRACTS— PaKT 
PERrOKMANCB— Statutb  ot  Fraoos— KQriTT. 

1.  Where  the  owner  of  land,  through  which 
a  road  corporation  purpoBod  buildios  tta  road 
onder  the  power  of  eminent  dooinin.  as  author- 
ized by  its  charter,  verlmlly  waived  bis  right 
to  compensation  for  the  land  so  taken,  such  re- 
linquishment could  not  be  reroked  after  the 
construction  of  such  road  in  reliance  thereon, 
as  such  owner  vas  estopped  to  deny  tlie  ie- 
eality  of  the  proceedini;  if  the  Innd  w>«  t^ken 
by  TirtM  of  the  power  conferred  by  the  char- 


ter; and  the  entry  fliereon  and  construction 
of  the  road  were  sodi  acta  of  put  performance 
of  the  contract  as  to  take  It  out  of  the  statute 
of  frauds.  If  the  transaction  between  the  parties 
was  an  agreement  for  the  oonveyanee  of  an  in- 
terest i>  land. 

2.  Equity  will  decree  a  coaTeyance  of  the 
right  of  way  for  a  road  in  favor  of  a  road  cor- 
poration, where  the  landowner  orally  agreed 
with  such  corporation,  on  nuderstanding  that 
it  was  about  to  take  bis  land  for  soch  purpose 
under  the  power  of  eminent  domain,  that  he 
would  claim  no  damages  therefor,  and  where 
the  corporation,  reiving  on  such  agreement 
entered  on  such  lana.  and  expended  money  In 
building  and  maintaining  soch  road. 

Case  reserved  from  Hlllabofo  county. 

Action  by  the  Uncanoonuck  Road  Company 
sgalnst  8amnd  Orr.  Question  reserved  aa  to 
whether  plalntUC  waa  entitled  to  the  damages 
assessed,  or  to  equitable  rell^  on  the  facta 
as  found  by  the  court  Oaae  dlaeharged. 

The  plaintiffs  are  a  corporation  chartered 
June  26,  1877  (Laws  1877,  c  133).  The  char- 
ter empowen  them  to  lay  out,  make,  and 
keep  In  rqialr  a  road  Imding  from  13ie  base 
to  the  summit  of  the  South  tTncanoonuck 
Mountain,  hi  Goffirtown,  by  suCh  route  and  In 
audi  dhKctlon  aa  Is  most  practloible;  also  to 
bond  and  own  ttdl  houses  and  oQier  bttlldlngs 
necessary  for  their  business,  to  erect  and 
maintain  gates  across  their  road,  and  to  col- 
lect rates  and  b^ls  frem  persona  passing  over 
It.  It  provides  that  the  damages  for  land 
taken.  If  the  corporation  and  the  landowner 
cannot  agree  upon  the  amount,  shall  be  de- 
termined on  the  petition  at  either  party  to 
the  supreme  court  In  July,  1877,  the  plain- 
tiffs voted  to  bi^d  the  road  and  an  observ- 
atory on  the  summit  of  Ihe  mountain.  The  de- 
fendant owned  the  summit  and  adjacent  land 
over  which  the  plalntlfFs  Intended  to  build 
their  road.  Before  they  began  to  build,  their 
preddent,  acting  pursuant  to  and  under  the 
charter,  went  to  the  defendant  with  refereure 
to  taking  such  of  bis  land  as  might  be  neces- 
sary, and  agreeing  with  him  upon  the  amount 
of  bl8  damnges.  Both  parties  understood  that 
the  plaintiffs  proposed  to  take  the  defend- 
ant's land  for  the  road  and  the  observatory 
by  the  right  of  eminent  domain,  unless  they 
should  be  able  to  agree  with  him  on  the 
amount  of  his  damnges,  and  with  this  under- 
standing the  defendant  orally  waived  his 
right  to  compensation  for  such  taking.  The 
plaintiffs  thereupon  laid  out  and  built  the 
road  and  the  observatory  at  an  expense  of 
about  11.000.  The  location  of  the  rnnd  and 
the  building  of  the  road  and  the  observatory 
were  completed  In  July.  1877,  with  the  full 
knowledge  of  the  defendant,  and  without  bl!» 
objection;  and  the  road  and  the  obser^-fltory 
have  since  been  kept  In  repair  by  the  plain- 
tiffs, and  used  by  the  public,  tbe  net  receipts 
on  the  tolls  being  a  source  of  Income  on  the 
capital  Invested.  The  damage  to  the  defend- 
ant from  the  taking  ot  his  land  waa  slight 
He  owns  a  large  wood  and  timber  lot  around 
the  summit  of  tbe  mountain  and  adjacent  to 
the  road,  and  has  ntied  the  read  (n  bearing 
his  lot  under  tbe  plaintilb*  written  permls- 
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sion.  Tbli  privilege  Is  valuable  to  him,  tbe 
road  being  the  only  practical  way  of  reach- 
ing and  clearing  the  lot  From  1877  to  1891 
the  defendant  did  not  question  tbe  plaintiffs' 
right  In  1891  be  demanded  rent  of  them, 
which  was  refused,  in  August  1892,  his 
servants,  by  bis  order,  and  without  the  plaln- 
tlfb'  consent  felled  trees  across  the  road,  so 
as  to  obstruct  Its  free  passage,  and  tore  down 
parts  of  tbe  obserratory,  which  are  the  acts 
complained  of  In  the  writ  If,  on  the  fore- 
going facts,  tbe  irialntlfrB  are  entitled  to  re- 
cover, the  damages  ue  assessed  at  $S0.  If 
the  action  cannot  be  maintained,  bat  the 
plaintiffs  have  an  equitable  remedy*  leave  to 
die  a  bill  In  equity  as  an  amendment  !■  gzant- 
4>d,  witboat  tenns. 

David  A.  Taggart,  for  plaintiffs.  Bnmham, 
Brown  &  Wftrren  and  Samuel  Upton,  for  de* 
fendant 

SMITH.  J.  The  defendant  understanding 
that  the  road  authorized  by  the  plaintiffs' 
charter  would  paas  through  his  land,  and 
that  they  proposed  to  take  by  tbe  power  of 
eminent  domain  so  much  of  It  as  would  be 
reqolred  for  the  road,  unless  be  should  agree 
with  them  upon  tbe  amount  of  Us  damages, 
verbally  waived  bis  right  to  compensation. 
The  plaintiffs  thereupon  laid  out  and  built 
th^  road.  If,  In  laying  oat  thetr  road,  the 
plalntlffii  acted  under  the  power  of  eminent 
domain  granted  In  tbe  charter,  their  title  to 
the  land  acquired  being  xounded,  not  In  con- 
tract with  tbe  owner,  bnt  npon  the  taking 
under  the  power,  It  was  competent  for  the 
defendant  to  waive  verbally  his  right  to  com- 
pensation. Waiver  of  damages  need  not  be 
In  writing.  A  parol  rdlnqulshment  is  snffl- 
dent  being  a  relinquishment  not  of  an  In- 
terest In  land,  but  of  a  pecuniary  claim.  If 
a  i>aroI  relinquishment  is  revocable,  the 
revocation  should  take  place  before  the  oth- 
er party  acts,  relying  npon  It  It  Is  not  ma- 
terial that  damages  are  waived  before  the 
land  la  taken,  when  it  Is  done  with  the  un- 
derstanding and  knowledge  that  the  gran- 
tees are  about  to  exercise  the  power  granted 
In  their  charter.  Fuller  v.  Commissioners, 
15  Pick.  81;  People  v.  Goodwin,  6  N.  Y.  668; 
Marble  v.  Whitney.  28  N.  Y.  297.  807;  Mills, 
Em.  Dom.  (Ed.  1879)  SS  HO,  111;  2  DUl. 
Mun.  Corp.  (3d  Ed.)  {  593.  If.  in  this  case, 
the  plaintiffs  took  the  defendant's  land  under 
tbe  power  from  the  legislature,  relying  upon 
his  consent  and  waiver,  and  expending  mon- 
ey In  the  construction  of  their  road,  the  de- 
fendant Is  estopped  to  deny  tbe  legality  of 
thetr  proceedings.  If  the  transaction  be- 
tween the  parties  was  an  agreement  for  tbe 
conveyance  of  an  Interest  In  land,  the  result 
is  tbe  same.  The  entry  by  the  plaintiffs  up- 
on tbe  land,  and  tbe  construction  of  their 
road,  were  such  part  performance  of  the  con- 
tract as  to  take  it  out  of  the  statute  of 
frnuds.  Phillips  V.  Thompson,  1  Johns.  Cb. 
131;  Seavey  v.  Drake.  62  N.  H.  S98.  As  we 
undei-stand  this  case,  the  plaintiffs,  In  laying 


out  and  constroctlng  tbslr  road  over  tbe  de- 
fendant's land,  did  not  proceed  under  ttie 
power  of  eminent  d<miain,  bnt  uiider  his 
agreement  with  them.  They  bad  leave  at  the 
trial  term  to  file  a  bUl  In  equity  as  an  amend- 
ment without  terms.  Upon  flilng  a  bill  tot  a 
conveyance  of  a  right  of  way  there  wlU  be  a 
decree  according  to  the  facts,  the  deed  to  be 
as  of  the  date  when  tbe  damages  were  waiv- 
ed, and  Judgment  will  then  be  rentevd  npon 
tbe  verdict  Case  discharged. 


BLODOBIT.  did  not  alt 
ooncnrred. 


The  ottaers 


FT.  WAYNE  BLECTBIG  CORP.  V.  FRANK- 
LIN ELEGTBIG  LIGHT  GO. 
(Gonrt  of  Chancetr  of  New  Jersey.   Oct  27, 

Equirr— BiiA  or  Rsviiw— CoBPOBATiov^ImuL- 

VBKOT— GbIDITOIIS. 

1.  Where  a  party  desires  to  questkm  a  de- 
cree which  has  not  been  enrolled  apou  new 
facts,  the  Mtabliihment  of  which  depends  np- 
on conflicting  proofs  and  Inferences,  be  should 
apply  to  the  court  for  leave  to  file  a  bill  in  the 
nature  of  a  bill  of  review,  npon  proof  that  the 
new  matter  could  not  by  reasonable  dilb^eoce 
be  produced  or  used  by  him  in  the  original 
cause. 

2.  He  will  be  held  to  this  practice  where  the 
decree  binds  and  benefits  a  class  the  member* 
of  which  are  not  all  before  the  court,  so  that 
the  court,  in  according  the  leave  sought  may 
impose  terms  as  to  thrir  notification  of  tbe 
proceeding. 

S.  That  one  creditor  of  an  insolvent  corpora- 
tion, not  about  to  resume  its  business  with  safe- 
ty to  the  public  and  advantage  to  Its  stock- 
holders, institutes  proceeding  to  have  the  in- 
solvency, etc.,  adjudged,  and  a  receiver  ap- 
pointed, with  nitenor  purpose  of  self-advantage, 
will  not  defeat  the  proceedings. 

4.  One  who  holds  the  legal  title  to  and  a 
beneficial  interest  in  a  debt  due  from  an  insol- 
vent corporation  is  a  creditor,  within  the  mean- 
ing of  the  statute,  capable  of  instituting  and 
prosecuting  proceedings  in  insolvency. 

(Syllabus  by  the  Court) 

Bill  by  the  Ft.  Wayne  Electric  CorporatloD 
against  tbe  Franklin  Electric  Light  Company. 
There  was  a  decree  of  Insolvency,  and  defend- 
ant petitions  to  have  the  decree  set  aside. 
Heard  on  petition  and  affidavits  and  affldavlti 
in  reply.  Denied. 

Bobert  H.  McCarter,  for  petitioner.  Sam- 
uel H.  Grey,  for  Thomas  and*Wllllam  Oscar 
Robb.  David  3.  Pancoast  for  complainant 

McGILL,  Ch.  The  petition  alleges  as  new 
facts— First  that,  wb^  the  bill  was  filed  and 
the  decree  was  made,  the  complainant  was 
not  a  creditor  of  the  defendant  i>ecause  of  a 
previous  assignment  of  its  claim;  and,  sec- 
ond, that  Its  assignee  purchased  the  claim 
with  moUve  to  so  prosecute  tbe  same  as  to 
comp.iss  the  ruin  of  the  defendant  and  ac- 
quire for  Itself  the  defendant's  electric  light 
plant  At  the  same  time.  It  attacks  the  per- 
sonnel of  the  receiver  appointed  by  tbe  de- 
cree. Its  prayer  Is:  "That  tbe  order  adjudg- 
ing your  petitioner  lnsolv«it,  and  appointing 
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aoid  Joseph  Q.  WflUanu  recelTer  thereof,  may 
be  annulled,  set  aside,  and  for  nothing  hold^, 
and  that  said  Joeeph  Q.  Williama  may  be  re- 
strained from  further  acting  or  asBumlng  to 
act  as  receiver  of  your  petitioner,  and  that 
the  bUI  of  complaint  vhereon  said  order  was 
foonded  may  be  dismissed,  with  costs,  *  *  *" 
and  that  other  relief  may  be  given  the  peti- 
tioner aa  may  be  agreeable  to  equity.  As 
the  decree  Is  not  yet  enrolled,  the  Immediate 
office  of  the  petition  should  have  been  to  ob- 
tain leave  to  the  defendant  to  file  a  bill  In 
the  nature  of  a  bfU  of  review.  The  uecesslty 
of  pursuing  the  regular  practice  In  this  case 
Is  emphasized  when  It  Is  remembered  that  the 
decree.  If  valid,  binds  all  creditors  as  a  class, 
and  that  the  class  should  have  an  opportunity 
to  be  beard  before  the  decree  Is  lost,  upon 
such  terms  as  the  leave  to  file  the  bill  desired 
may  prescribe.  The  representation  Is  that  the 
defendant  has  Just  discovered  that  on  the 
10th  of  August,  1807,  the  complainant  assign- 
ed Its  claim  to  the  Cape  Island  Gas  Company, 
a  rival  of  the  defendant,  for  the  sum  of  $8,- 
500,  represented  by  24  notes,  of  f354.17  each, 
6  payable  In  one  year,  6  payable  in  16  months, 
6  payable  In  20  months,  and  6  payable  In  2 
years  from  that  date,  each  note  being  in- 
dorsed by  one  of  the  6  stockholders  of  the 
Cape  Island  Gas  Company;  and,  upon  this 
representation  and  other  evidential  circum- 
stances alleged.  It  infers  and  charges  that  the 
said  6  stockholders  purchased  and  hold  the 
olaim  for  the  purpose  of  acquiring  the  defend- 
ant's plant  and  ruining  It  The  bill  in  this 
case  was  filed  on  the  27  th  of  June.  1888,  and 
the  petition  now  considered  was  filed  on  the 
23d  of  September,  1888,  about  a  week  after 
the  decree  attacked  was  made.  In  support  of 
the  petition's  allegation  that  the  assignment 
of  the  complalnant^s  claim  was  recently  dis- 
covered, two  affidavits  are  annexed  to  the  pe- 
tition,—one  by  Thomas  Robb,  and  the  other 
by  Logan  M.  Bullitt  The  first- named  affiant 
states  that,  in  the  spring  of  1898,  one  John 
Henry  Edmunds,  who  Is  one  of  the  six  stock- 
holders of  the  Cape  Island  Gas  Company, 
and  an  Indorser  of  several  of  the  notes  above 
mentioned,  told  him  (Thomas  Bobb)  that  he 
(Edmunds),  with  others,  had  purchased  the 
claim  of  the  complainant  against  the  defend- 
ant, and  had  given  notes  therefor,  and  that  he 
and  those  others  were  then  the  owners  of  the 
claim,  and  that  it  was  understood  that  all 
litigation  In  reference  to  the  claim  was  to  be 
conducted  In  the  complainant's  name  for  the 
use  of  the  porchasera  of  the  claim.  Mr.  Bul- 
litt's affidavit  is  quite  general  and  Indefinite, 
but,  as  I  understand  him,  his  suspicions  as  to 
an  assignment  of  the  complainant's  claim 
were  In  gome  way  aroused  in  June,  1888;  but 
it  was  not  until  the  20th  of  August  last,  after 
tbe  hearing  herein,  that  a  newspaper  article 
led  him  to  an  Investigation  that  apprised  him 
of  tbe  assignment 

It  Is  remembered  that  there  are  five  direct- 
ors of  the  defendant  one  of  whom  Is  an  em- 
ploTA  of  Mr.  BvUJtt  and  another  la  Mr.  Bul- 


litt himself,  and  that  they  two  have  lately 
managed  the  affairs  of  the  company  under 
the  virtual  protection  of  Thomas  Robb  and 
his  brother  William  Oscar  Bobb,  to  the  prac- 
tical exclusion  of  the  other  three  directors, 
and  that  the  protection  of  the  Bullitt  manage- 
ment by  Robb  la  shown  by  these  circumstan- 
ces: In  July,  1883,  the  defendant  mortgaged 
its  realty,  plant  and  chattels  existing  and  to  be 
acquired  In  the  future  to  Thomas  Robb,  to  se- 
cure the  payment  of  upward  of  ¥13,500,  and 
two  mortgages  taken,  that  were  later  assign- 
ed by  Thomas  Robb  to  William  Oscar  Robb. 
In  June,  1886,  two  Judgments  were  recovered 
by  one  Warren  against  the  defendant  aggre- 
gating upward  of  fl.700.  In  December,  1887, 
another  Judgment  was  recovered  by  one  Tu- 
nis against  the  defendant  for  upward  of  $2,- 
000.  Thomas  Robb  purchased  the  Warren 
and  Tunis  Judgments,  and  had  them  assigned 
to  his  attorney  at  law  for  his  (Robb's)  use 
and  benefit  and  caused  executions  to  be  Is- 
sued on  them,  and  levies  on  the  property  of 
tbe  defendant  to  be  made.  A  portion  of  the 
defendant's  plant  Is  erected  upon  land  which 
now  belongs  to  William  Oscar  Robb.  The 
Judgments  and  mortgages,  with  arrears  of  In- 
terest upon  them,  have  lately  been  held  capa- 
ble of  Immediate  enforcement  lu  threatening 
attitude,  as  the  complainant's  efforts  to  col- 
lect its  Judgment  of  upward  of  912,000  pro- 
gressed; and  It  was  not  until  the  court  had 
announced  that  the  decree  herein  would  be 
made  that  the  Robbs  gave  instructions  for 
the  actual  enforcement  of  their  Incumbrances. 
It  Is  also  remembered  that  the  complainant's 
claim  Is  for  the  erection  of  a  large  portion  of 
the  machinery  of  the  defendant's  plant 
which,  so  far  as  the  titie  may  have  gone  to 
the  defendant  is  now  subject  to  the  mort- 
gages stated,  because,  In  terms,  they  cover 
future  acquired  property.  Now.  all  these  cir- 
cumstances, reference  to  prior  affidavits  In 
the  cause,  and  the  facts  that  Thomas  Robb 
participates  In  the  present  application  by 
his  affidavit  annexed  to  the  petition,  most 
strongly  tend  to  Justify  the  conclusion  tliat  he 
is  In  sympathy  with,  and  In  protection  of,  the 
Bullitt  management  of  the  defendant  corpo- 
ration. As  bas  been  seen,  he  admits  that  be- 
fore the  bill  in  this  case  was  filed,  he  bad 
been  told  of  tbe  assignment  of  tbe  complain- 
ant's claim  to  the  Cape  Island  Qas  Company; 
and  It  seems  to  me  hardly  probable  that  he 
did  not  communicate  the  Information  be  had 
received  to  Mr.  Bullitt  It  may  be  possible 
that  that  very  communication  was  the  means 
by  which  Mr.  BuUltf  s  suspicions  were  arous- 
ed, in  June.  1888,  at  about  tbe  time  of  the 
filing  of  tbe  bill.  However  that  may  be,  I  am 
not  satisfied  that  what  Is  called  the  "assign- 
ment" of  the  complainant's  claim  was  not 
known  to  the  defendant  throughout  tbe  entire 
controversy  imder  the  present  bill,  or,  at  least 
■o  far  Icnown  as  to  Invite  an  inquiry  which, 
pursued  with  reasonable  diligence,  would  have 
brought  the  assignment  to  light  in  ample  time 
to  bsvB  enabled  the  defendant  to  urge  It  at 
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the  hearing  had  herein.  It  is  well  settled  that 
a  bill  of  review,  becanse  of  the  dlBcovery  of 
new  matter,  cannot  be  filed  wlthont  leave  of 
the  conrt  first  bad,  upon  proot  that  It  eonld 
not,  by  the  use  of  reasooable  diligence,  be 
prodnced  or  used  In  the  orl^nal  canse  by  the 
party  claiming  the  benefit  of  It  Story,  Eq. 
PL  SI  412-114. 

Passing  to  the  second  Insistence  for  the  de- 
foidant,— that  the  motive  of  the  Cape  Island 
Gas  Company  In  pnrcbaalng  ttie  claim  of  the 
Pt.  Wayne  Company  is  to  mln  the  defendant, 
and  acquire  Its  plant  and  that  the  Ft  Wayne 
Company  Is  subserviently  prosecuting  this 
suit  to  that  end,— I  find  that  Mr.  Burleigh 
Bweare  that  the  steps  taken  to  purchase  the 
Ft.  Wayne  Company's  claim  were  for  the 
purpose  of  making  money,  the  object  being 
to  buy  It  for  half  of  Its  face  value,  and  collect 
the  whole  of  It,  and  was  not  to  ruin  the  de- 
fendant or  to  gain  possession  of  Its  plant 

It  la  perceived  that  both  the  questions  of 
foct  commented  on-^amely,  whether  the  al- 
leged assignment  of  the  complainant  should 
have  been  put  In  proof  before  the  decree  was 
made,  and  whether  the  blU  was  filed  with 
bad  motive  on  the  part  of  the  complainant— 
are  yet  so  far  open  and  unsettled  that.  It  I 
■top  at  this  point,  my  action  must  be  to  grant 
leave  to  file  a  bill,  that  upon  Issues  framed, 
proofs  may  be  taken.  But  my  further  consid- 
eration of  this  application  determines  me  not 
to  adopt  that  coarse,  /the  newly-discovered 
matter,  to  Jastlfy  leave  to  file  a  bill  of  re- 
view, most  appear  to  be  decisive  of  the  con- 
troversy, or  to  present  a  case  of  so  much 
nicety  or  difficulty  as  to  be  the  fit  subject  of 
a  Judgment  In  the  cause.  Quick  v.  Lilly,  3 
N.  J.  Elq.  235;  Traphagen  v.  Voorhees,  45 
N.  J.  E<i.  44.  Assuming  that  the  purpose  of 
the  Cape  Island  Gas  Company  was  to  crush 
Its  rival  and  succeed  to  Its  plant  would  that 
motive.  If  known,  Justify  the  refusal  of  the 
present  decree?  The  court  Is  satisfied  of  the 
defendant's  Insolvency,  and  that  the  defend- 
ant Is  not  within  a  short  time  about  to  re- 
sume Its  business  with  safety  to  the  public 
and  advantage  to  Its  stockholders.  The  bill 
was  not  presented  for  the  speculative  gas 
company  alone.  Its  object  was  to  assist  the 
complainant  In  the  recovery  of  the  amounts 
due  upon  the  notes  It  took  for  an  assignment 
of  Its  dalm,  and,  as  well,  to  benefit  the  cred- 
itors of  the  defendant  as  a  class;  and  It  clear- 
ly appears  that  there  are  members  of  that 
class  other  than  the  Ft  Wayne  Company  and 
*he  Cape  Island  Gas  Company.  All  of  that 
elasa,  as  I  have  said,  are  boimd  by  the  decree, 
and  are  Interested  In  upholding  It  Willough- 
by  V.  Railway  Co.,  60  N.  J.  Eq.  658.  The 
proceeding  here  Involved  does  not  Invoke  the 
exercise  of  Judicial  discretion.  It  demands 
a  remedy  to  be  administered  upon  prescribed 
conditions  to  be  ascertained  from  evidence. 
It  Is  more  nearly  like  the  case  of  Davis  v. 
Flagg,  85  N.  J.  Eq.  491,  where  the  foreclosure 
of  a  mortgage  was  sought  with  Intent  to 
vppren,  than  the  case  of  Bray  t,  R^lroad  Oo. 


(N.  I.  Ob.)  37  Atl.  606,  where  an  Injunction 
was  asked  to  stay  a  taking  of  lands  In  ad- 
vance of  condemnation  by  one  who  deliber- 
ately purchased  the  land  for  the  purpose  of 
Impeding  by  litigation  the  building  of  a  rail- 
way In  Interest  of  a  rival  road.  It  Is  true  that 
completion  of  the  remedy  involves  tbe  Issn- 
ance  of  an  Injunction,  but  such  Injunction 
Is  expressly  contemplated  and  authorized  by 
the  statute  as  an  Incident  to  the  effldent  en- 
forcement of  the  remedy.  In  such  caae  as  this, 
bad  motive  In  the  complainant  win  not  de- 
feat the  relief.  At  best  It  wID  arouse  a  sus- 
picious scrutiny  of  tbe  proofs  as  to  the  ex- 
istence of  the  conditions  upon  which  tbe 
remedy  Is  given.  If  a  snfllclent  case  clearly 
appears,  the  rigbt  of  a  complainant  acting 
with  bad  motive,  whatever  It  may  be,  and 
the  rights  of  all  others  of  the  classes  affected, 
and  of  the  defendant  will  be  brought  into  and 
bound  by  a  common  administration,  which 
will  conserve  rather  than  ruthlessly  destroy 
the  assets  of  the  defendant,  to  the  end  that 
they  may  be  most  profitably  disposed  of.  or 
may  be  restored  to  tbe  defendant  If  It  shall 
duly  become  rehabilitated  In  strength  and 
returned  to  self-control.  The  complainant  In 
such  a  proceeding  merely  Invoke  a  public 
administration  for  the  tteneflt  of  credltois. 
stockholders,  and  the  public;  and,  a  proper 
case  being  made,  the  fact  that  he  took  the 
Initiative  with  bad  motive  win  not  stay  the 
court  In  tbe  performance  of  so  public  a  duty. 

But  I  think  that  the  Ft  Wayne  Electric 
Corporation,  notwithstanding  that  which  it 
has  done.  Is  yet  to  be  classed  as  a  creditor  of 
the  defendant  It  Is  disclosed  that  on  the 
12th  of  August,  1897,  it  took  from  the  Cape 
Island  Gna  Company  24  notes,  and  gave  this 
receipt  "Received  from  J.  J.  Burleigh,  Cape 
Island  Gas  Co.,  notes  aggregating  S&SOO.  H 
at  12  mos.,  ^  at  1«  mos.,  %  at  20  mos..  &  \i 
at  24  mos.  Consideration  for  assignment  of 
Port  Wnyne  Electric  Corporation  claim 
against  Franklin  Electric  Light  Company." 
An  nnexecuted  assignment  dated  In  Jxme. 
1897,  states  the  terms  of  a  proposed  assign- 
ment at  that  time.  It  recites  the  considera- 
tion to  be  $8,500  In  money,  not  In  notes.  "Hie 
fact  that  the  unexecuted  assignment  of  June, 
calling  for  a  cash  consideration,  antedates  the 
receipt  for  notes  In  August  Indicates  a  read- 
justment of  tbe  consideration .  so  as  to  In- 
volve the  credit  for  which  ordinary  business 
prudence,  would  suggest  security;  and  for 
this  reason  It  Is  possible  that  an  assignment 
of  the  lepal  title  to  the  claim  was  not  per- 
fected. However  that  may  be,  the  matter  of 
assignment  was  permitted  to  rest  In  equitable 
right  In  the  Cape  Island  Gas  Company,  to 
enforce  that  for  which  It  had  given  considera- 
tion. The  legal  title  remained  in  the  Ft 
Wayne  Company  when  the  existing  dem* 
was  made,  together  with  such  a  substantial 
Interest  as  equity  will  afford  by  way  of  re- 
quiring notes  to  be  paid  before  It  will  enforce 
a  conveyance  of  the  legal  tlHe.  The  fact  that 
In  subsequent  litigation  the  Ft  Wayae  Coin- 
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pony  retained  Ua  legal  title  and  control  of  the 
collection  of  Its  dalm  Indicates  tbat  it  was 
Intended  that  tlie  legal  title  sboald  not  pass 
•at  of  it. 

Lastly,  the  attack  upon  the  character  of  the 
genQeman  selected  as  reeeiver  has  very  dear* 
ly  been  shown  to  be  unjust  and  wholly  nn- 
troe.  The  event  of  the  issue  oCtwed  by  the 
petition  In  UUs  behalf  proves  that  the  court 
can  rightly  repose  eonfldeoce  In  him. 

Upon  my  consideration  of  these  several 
queBtlmis,  I  hare  concluded  to  not  only  deny 
the  relief  spedflcally  prayed  for  in  the  peti- 
tion, but  also  to  refuse  p«mls8U»  to  file  a 
bill  In  the  nature  of  a  bill  of  review. 


WALSH  T.  ROSSO  et  aL 
(Court  of  Chancery  of  New  Jers^.    Nor.  ^ 

18B8.) 

Fbauduukt  CoMVBrASCBs— Husband  axd  Win 
— Gifts— Becsi  VERS —  EquiTT. 
For  moneys  paid  by  an  Insolvent  jadg- 
ment  debtor  on  an  incambrance  on  lands  be- 
ion^ng  to  his  wife,  be  has  an  equitable  right 
to  a  lien  on  such  lands,  which  may  be  enforced 
by  a  receiver,  for  the  benefit  of  the  Judgment 
creditor;  as  payments  so  made  cannot  be  held 
as  a  gift  to  tne  wife,  as  against  saeh  creditor. 

Bill  by  John  B.  Walsh,  receiver,  agafngt 
Marietta  Bosso  and  others,  to  subject  to  the 
satisfaction  of  a  Judgment  recovered  by  An- 
gela Pranchl,  against  defendant  Carlo  Rosso, 
certain  moneys  advanced  by  said  Judgment 
debtor  In  payment  of  an  Incumbrance  on  cer- 
tain lands  acquired  by  his  wife,  defendant 
Marietta  Rossa  On  demurrer  to  bUL  Over- 
ruled. 

Leon  Abbett,  for  comidalnnnt  John  H. 
Meeher,  for  defendants. 

FITNBT,  T.  a  The  facts  admitted  by  the 
demurrer  are  as  follows:  On  December  4. 
1897,  Angela  Franchl  recovered  a  Judgment 
In  the  supreme  court  of  this  state  against 
the  defendant  Qirlo  Bosso.  A  fl.  fa.  was  is- 
sued thereon,  and  duly  returned  unsatisfied. 
On  the  11th  of  February,  1898,  an  order  was 
made  by  one  of  the  Judges  of  the  supreme 
court  that  Carlo  Bosso  appear  and  be  exam- 
ined upon  supplemental  proceedings  upon  the 
execution,  and  that  such  proceedings  were 
had  on  that  order  that  the  complainant,  on 
the  3d  of  March,  1898,  was  duly  appointed 
by  a  Judge  of  the  court  receiver  of  tbe  prop- 
erty and  thln^  in  action  of  Carlo  which  be- 
longed to  him  or  were  held  in  trust  for  him. 
Five  years  previously,  viz.  on  the  25th  of 
October,  1893,  the  defendant  Marietta  Rosso, 
the  wife  of  Carlo,  acquired  title  by  convey- 
ance to  certain  lands  In  Essex  county  for  the 
expressed  consideration  of  $6,000.  She  paid 
only  $700  on  account  thereof,  and  took  title 
subject  to  a  building  loan  mortgage  for  $3,800, 
payable  in  Instailments  of  (40  per  montb. 
M-lilcb  sum  of  $40  per  month  the  defendant 
Varlo  has  each  and  every  month  since  that 
date,  and  up  to  the  time  of  the  filing  of  tbe 


bill,  paid  to  the  holder  of  tbe  mortgage.  The 
relief  sought  by  the  complainant  Is  that  he 
should  be  declared  to  have  a  lien  u];>on  the 
lands  to  the  extent  of  the  amount  so  paid 
by  Carlo,  by  way  of  anbrogatton  to  tbe  rights 
of  tbe  morl^gee. 

Two  causes  of  demuner  are  assigned.  The 
first,  as  set  out  In  tbe  demurrer.  Is  that  the 
complalnaat  Is  without  power  to  ask  tbe  aid 
of  the  court  as  to  real  estate,  and  that  such 
Is  tbe  nature  of  bis  claim  set  out  in  the  bill. 
Tbe  second— stated  orally  at  the  argument- 
Is  that  no  Interest  In  the  real  estate  is  shown 
by  tbe  bUl  which  Is  available  to  creditors  by 
any  proceeding. 

With  regard  to  the  second  cause  of  demur- 
rer, the  presumption  imdonbtedly  Is  that  the 
payments  made  by  Carlo  upon  the  mortgage 
upon  bis  wife's  property  were  gifts  by  him 
to  her,  and  as  aach,  ontese  made  with  a  set- 
tled dedgn  to  defraud  creditors  In  future,  are 
valid  against  all  persons  except  those  who 
were  creditors  at  the  time  of  tbe  payment 
The  bill  does  not  state  when  tbe  cause  of 
action  underlying  the  Judgment  of  Franchl 
arose.  It  must  have  arisen  some  little  time 
before  the  Judgment  was  recovered.  But  the 
bill  does  allege  that  payments  were  made  be- 
tween tbe  time  of  the  entry  of  the  Judg- 
ment and  the  filing  of  the  blU.  July  12,  189S; 
so  that  several  payments  of  $40  each  were 
made  after  the  entry  of  the  Judgment  The 
facts  set  out  In  the  bill  warrant  the  infers 
ence  that  those  payments,  at  least  cannot  be 
held  aa  gifts  as  against  the  Judgment  cred- 
itor. 

As  to  tbe  first  cause  of  demurrer,  which  Is 
tbe  one  principally  relied  upon,  1  think  it  also 
fans.  It  was  undoubtedly  held  by  Vice  Chan- 
cellor Van  Fleet  In  Hl^flns  v.  Olllesbeiner, 
26  M.  J.  Eq,  aoS,  that  a  receiver,  such  aa 
Is  now  before  the  court,  has  no  power  to 
Impeach  a  grant  and  conveyance  of  land  by 
a  debtor  In  fraud  of  his  creditors;  that  the 
remedy  Is  by  the  judgment  creditor  directly 
against  the  land.  And  subsequently.  In  Mil- 
ler V.  Mackenide,  the  same  learned  rU^  chan- 
cellor held  tbat  such  a  receiver  could  not  at- 
tack a  conveyance  of,  or  mortgage  upon,  chat- 
tels. No  opinion  was  prepared  or  reported, 
but  the  decision  was  based  upon  tbe  decision 
In  Hlggins  V.  GUlesbeiner.  The  decree  in 
MlUer  V.  Mackenzie  was  reversed,  as  reported 
In  29  N.  J.  Eg.  291;  and  It  was  held  that 
as  to  personal  property  such  a  receiver  was 
entitled  to  the  remedy  In  auestion.  In  Skin- 
ner V.  Terhune,  45  N.  J.  Bq.  S65,  19  AtL  377, 
It  was  held  by  me  that  tiie  rule  laid  down 
In  Hlggins  v.  Gllleshelncr  was  not  disturbed 
by  that  announced  in  Miller  v.  Mackenzie, 
except  so  far  as  related  to  personalty,  and 
that  as  to  realty  such  a  receiver  bad  no  right 
to  Intervene.  And  In  Bold  v.  Dean,  4S  N.  J. 
Eq.  193,  21  Atl.  618, 1  followed  the  ruling  Just 
mentioned,  and  refused  relief  to  a  receiver 
as  against  real  estate,  but  granted  It  as  to 
personal  property,  to  wit,  a  bond  and  mort- 
gage.  Tb»  question,  then,  la  whether  or  not 
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the  Intere&C  here  songht  to  be  reached  Is,  In 
substance  and  effect,  personaltr  or  realty; 
and  I  conclude  ttiat  It  ts  ^enooaltj.  It  Is,  In 
effect,  an  equitable  right  to  a  lien  which  the 
Judgment  debtor  has  upon  land  for  money 
advanced  by  Urn  to  pay  an  Ineumlwance 
thereon,  and  vblch  payment  so  made  can* 
not  be  held  as  a  ^ft  as  against  Ills  creditors. 
I  will  adTlse  a  decree  that  the  d«nnrrer  be 
overruled,  with  costs,  and  leave  to  the  d»- 
tendanta  to  answer  wkbin  20  days. 


HUNTINGTON  t.  HEADLET  et 

(Court  of  ChaDcerr  of  New  Jeraer.    Not.  3, 
1898.) 

Btatdtk  or  Frauds—  Marrualikg  Asskts— Mort- 
OAdBs — Railroadb — Condemnation  Pro 
CBeniNoti'- EQUITY  Jurisdiction. 

1.  A  cron  bill  to  marshal  aeciirlties  filed  by 
a  railroad  company  to  a  bill  to  foreclose  a 
mortgage  oa  lands  which  cross  oomplaiaa  nt 
had  entered,  and  across  which  It  had  built 
tracks  nnder  a  verbal  agreemeoL  it  not  design- 
ed to  entonx  in  equity  a  parol  contract  con- 
cerning  interests  in  lands  within  the  statute  of 
frauds,  but  to  protect  the  equities  of  cross  com- 
plainant, 

2.  Od  a  bill  to  foreclose  a  mortgage  on  land, 
through  which  a  railroad  compaor  had  built 
its  track  under  a  verbal  agreement  to  convey 
the  right  of  way,  equity  has  jurisdiction,  on  a 
cross  bill  by  the  company,  to  adjust  Its  equity 
to  a  conveyance,  and  to  ascertain  the  compen- 
sation, without  resort  to  condemnation. 

BIU  by  CoUis  P.  Huntington  against  Wil- 
liam T.  Headley  and  others.  Defendant  the 
Rockaway  Valley  Railway  Company  filed  a 
cross  bill,  to  which  defendants  Vreeland  and 
the  WatDODg  Brick  Company  demurred. 
Heard  on  blU,  cross  bin,  and  demarrera.  De- 
murrers overruled. 

John  R  Vreeland,  for  demnrranta.  Bab- 
bitt &  Lawrence,  for  defendant  Rockaway 
Val.  Ry.  Co. 

EMERT,  y.  C.  The  original  bin  Is  flied  to 
foreclose  a  mortgage  which  covers  a  large 
tract  of  land,  some  portions  of  which  were 
conveyed  by  the  mortgagors  (the  defendants 
Headley)  subsequent  to  the  glvfng  of  the 
mortgage.  Defendant  Watnong  Brick  Com- 
pany la  the  orrner  of  one  of  anch  portions  by 
a  conveyance  from  the  Headleys  dated  Feb- 
ruary 12, 1801;  defendant  Vreeland  holds  by 
assignment  a  mortgage  given  by  the  Head- 
leys  on  March  11,  1889,  upon  the  premises 
covered  by  complalnant^s  mortgage;  and  the 
defendant  railway  company  owns  and  oper- 
ates a  railway  constructed  on  a  portion  of 
the  mortgaged  premises  which  are  Included 
In  tbe  deed  to  tiie  brick  company  and  Vree- 
land's  mortgage.  The  company  has  no  deed 
for  the  premises  occupied  by  It,  and  the  cross 
bill  la  based  upon  allegations  that  Its  prede- 
ce&soi  in  title,  the  Rockaway  Valley  Exten- 
sion Rallroa^  Company,  to  whose  property 
rights  and  franchise  It  has  succeeded,  en- 
tered on  these  landa,  and  built  Its  railroad 
thereon,  nnder  an  oral  agreement  made  on 


Its  behalf  with  the  Hesdleyt  for  a  convey- 
ance. Tbla  oral  agreement  Is  allied  to  liaTe 
been  made  previous  to  the  conveyance  to  the 
brick  company,  bnt  tb«  cross  bill  di&rges 
that  after  flte  convince  time  was  some 
agreement  by  whlcii  the  brl<ft  company 
agreed  to  convey  to  the  railroad  company  the 
lands  covered  by  the  line  <rf  the  raflway,  bnt 
thB  conveyance  had  not  been  made.  Tbt  ob- 
ject of  the  cross  bill  is  to  have  the  inoper^ 
ties  subject  to  Uie  mortgage  of  complainant 
and  the  mortgages  or  Incumbrances  beld  by 
the  d^endants  to  the  bUl,  marahaled  for  tbefr 
paymoit  according  to  equitable  inlndplea, 
and  the  claim  of  the  cross  blO  Is  that  In  equi- 
ty the  line  of  railway  shall  be  charged  only 
with  the  value  ct  the  premises  at  the  time  of 
entry,  with  Interest  from  that  datew  The 
cross  blU  further  alleges  ttiat  the  (Ulcers  of 
the  two  companies  had  no  knowledge  of  the 
existence  of  the  Incumbrance  until  tHe  bill 
was  filed,  and  that  ttia  raUroad  Is  operated 
for  public  travel.  The  company  baa  the 
right  of  condemnation  under  the  general  law. 
The  demurrers  to  the  croaa  IXH  filed  by  the 
defendant  Vreeland  and  the  brick  company 
are  tor  the  reasons  (1)  that  the  blU  Is  filed  to 
enforce  an  oral  contract  within  the  statntf 
of  frauds;  (2)  that  It  claims  aome  Intmst  In 
the  landa  nnder  a  verbal  contract  or  parol 
consent;  ^  that  ttie  court  has  no  Jurisdic- 
tion to  ascertain  the  value  of  the  lands  and 
damages  without  condemnation  proceedings. 
Upon  the  authori^  of  several  dedskma  cited 
by  counsel,  the  demurrers  must  be  ovwruled. 
Railroad  Co.  t.  Booraem  (Ekr.  &  A]k»w  1877) 
28  N.  J.  Bq.  4S0;  Hallway  Co.  v.  Stanley's 
Heirs  (Err.  &  App.  1882)  86  N.  JT.  Eq.  283: 
Railroad  Go.  Kamtaih  (Cta.  UcGUl,  188«>  42 
N.  J.  Eq.  BS,  6  AtL  444. 

As  to  the  objection  based  on  the  atatate  of 
frauds.  It  must  be  noted  that  the  cross  Mil  Is 
not  filed  to  enforce  the  performance  of  an 
agreement  for  sale  of  lands  made  by  the  own- 
er subsequent  to  the  acquisition  of  demur- 
rants' righta,  but  to  enforce  equities  arising 
from  the  eonstrucUou  and  oiwratlon  of  a  rail- 
road upon  lands  which  were  entered  upoa 
for  that  purpoae,  under  express  agreement 
with  the  original  owner,  and  continued  by 
consent  of  the  Headleys  under  their  aUeged 
agreement  to  convey.  Parol  consent  to  entry 
on  the  land  and  to  the  couatructlon  and  oper- 
ation of  the  road,  given  under  these  circum- 
stances, while  It  does  not  give  any  legal  title 
(Hetfield  v.  Railroad  Co.,  29  N.  J.  Law,  SH). 
creates  an  eqolty  against  the  owners  tor  a 
conveyance  to  the  railroad  company  upoa 
such  compensation  as  la  equitable  to  all  par- 
ties Interested.  What  these  equitable  terms 
are  wlU  be  settled  on  final  hearing,  both  as 
against  the  owner  or  his  grantee  and  against 
the  previous  Incumbrancers.  But  the  effect 
of  the  demurrer  to  the  croaa  bill  Is  to  deny 
the  right  to  any  equItaUe  relief  whatever 
upon  the  bill,  and  to  hold  that  their  only  re- 
lief, under  the  drcumstoncee  set  out  In  the 
cross  bill,  la  by  proceedlnga^f  or  ocmdemnatlon. 
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Tbe  bin  of  flie  orlslnal  complainant,  being 
filed  for  tbe  foredosnre  of  a  mortgage  upon 
the  entire  premlseB.  draws  with  It  ttie  ]mis- 
dlctton  for  the  Bettlement  by  this  court  of  all 
eqnitles  relating  to  tbe  marshaling  of  dlffeis 
ent  portions  of  tbe  property  by  reason  of  con- 
veyances or  Incumbrances  snbseqnent  to  com- 
plainant's mortgage,  and  any  sneb  equities 
aa  between  defendants  may  be  properly  put 
In  Issue  by  cross  blUa,  If  necessary.  For  this 
reason,  and  npon  the  anttiorlty  of  ttie  casea 
above  cited,  the  demnrrers  mnst  be  OTCt- 
ruled,  and  the  cross  bin  answered. 


VAN  ORDEN  t.  VAN  ORDEN. 

(Oonrt  of  Chancery  of  New  Jeraey.    Not.  1, 
1898.) 

Bn.L3  IK  Equitt  — Orxbkal  Dehuhbbrs— Oki 
Taaus — Uakkiid  ffoHsN— Riobt  to  8vb 
Alonb— Rbxt  Fkibnd. 

1.  In  a  WII  to  compel  the  payment  of  certain 
sums  awarded  bj  a  judgment,  the  fact  that 
some  of  the  items  were  to  be  paid  on  a  condi- 
tion not  shown  to  have  been  fnlBlled  does  not 
make  the  bill  demarraMe  (or  want  of  equity. 

2.  Under  a  general  demnrrer  to  a  bill  for 
want  of  equity,  a  dwnnrrer  ore  tenus  for  want 
of  proper  parties  may  be  assigned  on  the  hear- 
iue. 

3.  Under  the  married  woman's  act  to  2  Gen. 
St.  p.  2014,  providing  that  she  shaH  have  in 
her  own  name  the  same  remedies  for  the  re- 
covery and  protection  of  her  property  as  If 
she  were  a  feme  sole,  a  married  woman  may 
sue  in  eqolty  in  her  own  name,  without  the  In- 
tervention of  a  next  friend,  to  recover  an 
award  for  costs  in  a  suit  for  divorce  a  measa. 

BlU  In  chancery  by  Margaret  J.  Tan  Orden 
against  Jbbn  M.  Van  Orden.  Defendant  filed 
a  general  demnrrer.  Ovemded. 

Skinner  ft  Ten  Eyck^  tor  complainant 
Henry  Young,  for  defendant 

REED,  V.  0.  This  is  a  general  demurrer 
to  a  bin  for  want  of  equity.  Tbe  bill  Is  filed 
to  compel  the  payment  of  certain  sums 
awarded  to  tiie  complainant  by  a  Judgment 
In  tbe  state  of  New  York  In  a  suit  between 
the  parties  to  obtain  a  divorce  a  mensa.  The 
complainant's  marital  relations  with  the  de- 
fendant were  not  extinguished  by  the  New 
York  Judgment.  Therefore  she  Is  compelled 
to  bring  this  suit  In  this  court. 

Tbe  first  Insistence  of  tlie  counsel  for  the 
demurrant  Is  Uiat  the  Judgment  of  the  New 
York  court  orders  that  some  of  the  sums 
mentioned  therein  be  paid  within  80  days 
after  the  service  upon  tbe  defendant  of  a 
copy  of  the  New  York  Judgment;  that  the 
bin  falls  to  state  any  service  of  the  Judgment 
at  all  upon  the  defendant  Bat  it  appears 
that  other  sums  awarded  were  to  be  paid 
witbout  any  condition  as  to  prior  service  of 
the  Judgm«it  and  these  sums  afford  support 
to  the  general  equity  of  the  bllL  It  Is  there- 
fore unnecessary  to  determine  whether  tbe 
service  of  the  Judgment  upon  the  defendant, 
under  the  circumstances  developed  by  the 
bill,  was  essential  to  lay  a  foundation  for  the 


recovery  of  the  ranalnliig  portitos  of  the 
Judgment 

It  Is  secondly  Insisted  that  the  wife  could 
sue  only  through  a  next  friend,  and  she  baa 
sued  bi  her  own  name  alone.  But  this  point 
does  not  reach  the  genial  equity  of  the  VOL 
It  Is  a  defect  not  pointed  out  by  any  written 
cause  assigned  by  the  demurrant  But  al- 
though this  cause  vras  not  assigned  In  thfr 
demurm  on  record,  yet  It  was  anigned  ore 
tenus  upon  the  hearing;  and  as  the  demurrer 
ore  tenus  goes  to  ttie  whole  Mil,  as  did  the 
written  demurrer,  and  so  covers  the  same 
ground,  the  defendant,  under  a  well-settled 
rule  of  equity  practice,  had  tbe  light  on  the 
hearing  to  interpose  the  former  demunrer. 
StiUweU  V.  UcNeely,  2  N.  J.  Eq.  305;  Barrett 
V.  Doughty,  2S  N.  J.  Bq.  370;  Brinkerboff  r. 
Brown,  6  JtOtna.  Ch.  139-149;  1  Danletl,  Cb. 
PI.  ft  Prac.  68B.  If  the  demnrrer  ore  tenus 
should  be  aUowed,  It  would  be  with  leave 
to  the  complainant  to  amend  by  adding  a 
proper  and  responsible  peraon  as  next  friend^ 
and  this  would  leave  the  costs  upon  tiie 
demurrant  Where  the  demurrer  filed  has 
been  dlsaUowed,  although  the  demurrer  ore 
tenua  haa  been  allowed,  the  general  rule 
seems  to  have  been  that  the  demurrant  pay 
tlie  costs  of  tiie  demurrer  op  record.  Attor- 
ney Oeneral  v.  Brown,  1  Swanst  288;  Dur- 
dant  V.  Redman,  1  Vem.  78;  Roblnacm  v. 
Smltb,  3  Paige,  222-283;  Oarlick  v.  Strong, 
Id.  440-IS2.  This  is  undoubtedly  for  the  pm> 
pose  of  discouraging  the  reservation  of  ob- 
jections, which  could  have  been  tak«a  in 
writing,  until  the  hearing.  The  effect  of  thla 
course  is  to  delay  the  determlnatiw  of  the 
cause,  because.  If  the  objection  had  been  pat 
npon  the  record,  the  complainant  might  have 
concluded  to  at  once  amend,  Instead  of  awal^ 
Ing  a  hearing  upon  the  demurrer.  Its  ^ect 
Is  also  to  prevent  proper  preparation  fbr  ar> 
gument  of  the  demurrer.  For  these  reaaona. 
as  Lord  Gottenham  said  th  Mortimer  r.  Fra- 
ser,  2  M yme  ft  G.  ITS,  oral  demurrers  should 
not  be  encouraged. 

But  I  am  of  the  opinion  that  the  oral 
demurrer  Is  not  weU  taken.  Whether  the 
suit  being  we  to  recover  an  award  for  costs 
in  a  divorce  suit  stands  upon  the  same  foot- 
ing aa  a  suit  for  divorce  or  for  alimony,  need 
not  be  considered.  In  my  Judgment  a  mar- 
ried woman,  by  force  of  "An  act  to  amoid 
the  law  relating  to  the  property  of  married 
women,"  approved  March  27,  1874,  has  be- 
come so  discovert  that  Uie  old  requirement 
that  she  could  only  sue  In  equity  In  conjunc- 
tion with  her  hnsband,  or  under  tbe  protec- 
tion of  a  next  friend,  is  obscdete.  The  elev- 
enth paragraph  of  that  act  (2  Gen.  St.  p. 
2014)  confers  power  upon  her  to  maintain  an 
action  In  her  own  name  for  all  breaches  of 
contract  etc,  and  provide  that  she  shaU 
have  Is  her  own  name  tiie  same  remedies 
for  the  recovery  and  protection  of  her  prop- 
erty as  If  she  w&e  an  unmarried  woman. 
This  paragraph  and  the  preceding  paragraph 
put  the  married  woman  In  tbe  posture  of  a. 
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feme  ade  whencTer  Bbe  can  bring  a  suit  at 
all.  The  act  la  anbstantJally  In  line  wlUi  the 
married  woman's  property  act  of  1882  (7 
CMt.  Eng.  St),  and  under  the  KugUsh  act 
she  suei,  like  a  feme  sole,  without  a  next 
friend.  1  Daniell,  Ch.  PL  &  Frae  8  87, 
Dote  a.  Zn  tlie  case  of  Mary  L.  Taylor,  by  ber 
next  friend.  Slater  (Taylor  t.  Slater,  18  B.  L 
T9T,  31  AtL  165),  tbe  supreme  court  of  Bhode 
Isluud  beld  that  loaamuch  as  by  tbe  local 
statutes  married  women  could  contract  as  If 
sole,  and  tbeir  property  was  subjected  to  the 
payment  of  tbelr  debts  as  if  sole,  there  was 
no  longer  any  necessity  for  tbem  to  sue  by 
next  friend.  It  further  beld  that  she,  having 
been  put  by  tbe  statute  on  tbe  fooUog  of  a 
single  woman.  Is  bound  to  sue  aa  a  sin^ 
woman  should;  that  is,  directly,  and  not 
through  a  next  friend.  Tbe  bill  was  dis- 
missed because  not  filed  by  tbe  complainant 
In  her  own  name.  I  have  no  personal  l^nowl- 
edge  of  a  Judicial  ruling  In  this  court  upon 
this  point,  and  there  seems  to  be  none  re- 
ported; but  Mr.  DIcklnsoQ  states,  in  his  notes 
to  his  Cbancery  Precedents  (see  page  3,  note 
a),  that  since  tbe  statute  it  bas  been  repeat- 
edly beld  tbat  a  married  woman  may  sue  in 
ber  own  name  without  tlie  intervention  of 
a  next  friend.  And  sucb,  I  thinlc.  bas  been 
the  general,  if  not  uniform,  practice  since 
1871.  Tiie  demurrers  are  overruled,  wltb  costs. 


NEW  JERSEY  STAim  DENTAL  SOO.  T. 
DBNTAOURA  OO. 

(Coort  of  Ohaneery  of  New  Jersey.   Oct  81, 

ifies.) 

LlTBRART  PrOPKRTT  —  DbDICITIOK  TO  PDKJI>— 
PUBLIOATION— WH4T  COMSTlTOTa^ 

BuHDBN  or  Proof. 
L  Where,  at  the  meetinx  of  a  dental  associa- 
CiOD,  an  origiaal  essay  was  read,  which  was  aft- 
erwards handed,  with  other  essays,  to  a  repre- 
sentative of  a  masasine  of  dental  literature, 
font  was  not  published,  and  a  third  person  pro- 
cured a  copy  from  one  coDuected  with  the  mag- 
azine, and  used  extracts  as  an  advertisement, 
without  the  authority  or  permiseion  of  the  so- 
ciety, the  manuscript  was  the  exclusive  proper- 
ty of  the  society,  and  could  not  be  used  against 
Its  consent  tor  auch  parpose. 

2.  Tbe  burden  of  showing  thst  a  mannscript 
bas  been  dedicated  to  the  public  Is  on  the  party 
so  asserting. 

3.  A  report  of  tbe  committee  of  an  incorporat- 
ed dental  sodety,  in  tbe  nature  of  an  onglnal 
essay  on  the  care  and  preservation  of  the 
teeth,  was  read  at  tbe  annual  meeting  of  the 
society,  whi<;h  accepted  it  for  the  purpose  of 
putting  it  oa  file  to  later  discuss  it.  RiUi,  tbat 
the  mere  fact  that  tbe  report  was  read  in  the 
presence  of  tbe  public,  without  showing  fur- 
ther that  the  outsiders  had  not  paid  a  fee  as 
exhibitors  or  otherwise,  or  that  the  general  pub- 
lic was  "invited"  to  be  present,  does  not  consti- 
tute a  dedication  of  the  report  to  the  public,  so 
as  to  permit  its  publication  by  an  exhibitor  at 
the  meeting,  who  had  heard  it  read. 

Bill  in  chancery  by  the  New  Jersey  State 

IVntnl  Society  against  tbe  Dentacura  Cora- 
irnny.  Preliminary  injunction  granted  on  the 
affldarits  of  both  parties. 


Halsey  IL  Bari-ett,  lor  complainant.  Ed- 
ward A.  Day,  for  def  euAant 

STEVENS.  Y.  a  The  complainant,  an  in- 
corporated society,  files  Ua  bill  a^lnst  tbe 
defendant  to  restrain  tbe  publication  of  ex- 
tracts from  a  report  made  by  a  committee  of 
the  complainant.  Tbe  report  la  an  original 
essay  on  tbe  care  of  the  teeth  and  the  best 
means  of  preserving  tbem.  Among  other 
things,  it  deals  with  the  subject  of  tooth 
powders  and  pastes,  and  in  several  passages 
commends  'the  paste  auie  by  the  defendant 
Tbe  report  signed  by  five  dentists,  members 
of  the  society,  was  read  at  a  meeting  thereof 
held  at  Asbury  Park,  In  July  laat  After  hav- 
ing been  read.  It  was,  in  tbe  language  of  the 
bill,  "then  discussed,  and  on  motion  accepted 
by  tbe  society,  and  •  •  •  handed  by  its 
clialrman  to  tbe  8e<7etary,  to  be  reined  by 
him  aa  tbe  property  of,  and  a  part  of  the  rec- 
ords of,  said  society  and  said  meetlns."  Tbe 
report  wltb  other  reports  and  papecs  ot  tbe 
society,  was  afterwards  handed  to  ■  represen- 
tative of  a  magazine  of  dental  UtMatore. 
known  as  "Items  of  Interest"  publish^l 
monthly  in  New  York.  The  repcHl  In  ques- 
tion bas  not  beta  published  in  this  magazine. 
It  still  remains  in  mannscript  ApplleatloD 
was  made  by  a  representative  of  t^e  defend- 
ant company  to  an  officer  of  the  consplainant 
company  for  a  copy.  Failing  to  get  It  from 
htm,  he  procured  a  copy  from  a  person  con- 
nected with  the  magazine,  and  then  proceed- 
ed to  use  extracts  from  it  aa  an  advertise- 
ment of  tbe  paste  "Dentacura."  It  is  not  pn^ 
tended  that  either  tbe  copy  was  procured  <»- 
tbe  advertisement  made  by  authority  or  per- 
mission of  the  complainant  On  thta  branch 
of  the  case  there  can  be  no  doubt  Tbe  man- 
uscript wAs  tbe  exclusive  property  of  com- 
plainant and  neither  it  nor  extracts  from  It 
could,  against  complainant's  consent  be  used 
to  advertise  the  wares  of  defendant 

The  defendant  however,  grounds  his  case 
principally  on  certain  facts  appearing  in  the 
answering  affidavit  of  Mr.  Latbrop.  general 
manager  of  tbe  Dentacura  Oomtuiny.  After 
deposing  that  be  (Lathr<9)  was  invited  by 
the  complainant  to  make  an  exhibit  of  hia 
wares  at  the  meeting,  which  he  and  other  ex- 
hibitors did,  be  paying  (12  for  the  privilege, 
be  proceeds  as  follows:  "And  deponent  fur- 
ther says  tbat  tbe  several  sessions  of  the  said 
anntial  meeting  were  open  and  pabllc,  and 
that  tbe  general  public  was  admitted  there- 
to, and  many  hundreds  of  people  outside  of 
the  dental  profession  were  in  attendance,  and 
that  the  proceedings  of  the  society,  the  read- 
ing of  essays,  and  tbe  reports  of  committees 
were  conducted  In  tbe  presence  of  the  gen- 
eral public,  and  that  tbe  report  of  tbe  com- 
mittee mentioned  In  said  bRt  and  hereafter 
mentioned  was  read  openly  at  said  meeting, 
and  In  tbe  presence  of  tiie  ontaide  poMlc.  and 
that  many  persons  not  connected  with  tbe 
society  were  present  whm  tbe  said  report 
was  made."   It  Is  not  distinctly  averred  that 
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Mr.  lAthrop  wu  out  of  the  persons  who  were 
in  atteDdance  when  the  r«4K>rt  was  read.  Am 
he  swears,  howerer,  tbat  ha  attmded  tha 
annual  meeting  ot  18d»,  1  wUl  aasnme  Chat  he 
actually  heard  the  report  The  def^tdant'i 
iDsistmeut  la  that  the  readtng  at  this  meet- 
ing was  a  publication,  and  that  the  report,  or 
its  contents,  thereafter  became  puUic  prop- 
erty, which  every  one  was  entitled  to  make 
such  use  of  as  be  saw  'fit 

The  law  r^ectlng  the  ownership  ot  liter- 
ary property  Is  entirely  settled.  It  la  thus 
stated  by  Vice  Chancellor  Van  Fleet  la  Aron- 
son  V.  Balier.  43  N.  J.  Eg.  308,  12  Atl.  178: 
"The  right  to  literary  property  Is  Just  as  sa- 
cred and  Just  as  much  entitled  to  the  protec- 
tion of  the  law  as  the  right  to  any  other  kind 
of  personal  property.  •  •  •  The  establish- 
ed rule  defining  the  rights  of  the  owner  of 
such  property  may  be  stated  as  foltows: 
Every  new  and  innocent  product  of  mental 
labor  which  has  been  embodied  in  writing  or 
some  other  material  form,  while  It  remains 
unpublished,  Is  the  exclusive  property  of  its 
author,  entitled  to  the  same  protection  which 
the  law  throws  around  ,the  possession  and  en- 
joyment of  other  lilnds  of  property."  That 
the  manuscript  and  its  contents  were,  In  the 
first  instance,  the  exclusive  property  ot  com- 
plainant does  not  therefore,  admit  of  doubt. 
The  question  In  dispute  Is  whether  they  have 
been  so  published  as  to  have  become  the  prop- 
er^ of  the  public.  As  defendant  does  not 
pretend  to  claim  by  private  transfer  to  Itself, 
It  moBt  show  title  In  the  public  of  which  it 
Is  a  member.  The  burden  of  proof  is  on  the 
defendant  It  must  show  affirmatively  that 
what  was  onee  the  complainant's  baa  now  be- 
come common  property.  In  this,  I  think,  it 
has  failed.  Mr.  I^throp  says  that  the  reiKirt 
was  read  in  tbe  presence  of  the  public,  and 
that  many  persons  not  connected  with  the  so- 
ciety were  present.  But  who  these  persons 
were,  and  under  what  cireumstanceB  they 
attended,  does  not  appear.  They  may  have 
been,  consistently  with  the  facts  stated,  ex- 
hibitors who  paid  a  fee,  in  which  case  they 
-would  stand  mucb  In  the  posltioa  of  persons 
admitted  to  a  theatrical  performance  or  a  lec- 
ture on  payment  of  a  fee.  In  such  case  there 
Is  no  dedication  of  the  play  or  lecture  to  the 
public  generally.  Tompkins  v.  Halleck,  133 
Masa.  32;  Palmer  De  Witt  47  N.  Y.  S32; 
Abemethy  v.  Hutchinson,  3  L.  J.  Cb.  200; 
Caird  V.  Slme,  12  App.  Cas.  326. 

There  Is  no  averment  that  a  public  meeting 
Tvas  called  to  hear  the  report  read.  There 
Is  no  averment  that  the  general  public  were 
by  any  formal  act  of  the  society  or  Its  offi- 
cers invited  to  be  present  All  that  Is  fairly 
deducible  from  Mr.  Lathrop'a  statement  Is 
that  at  the  regular  annual  meeting,  some  per- 
scna,  not  members,  were  not  excluded  from 
Its  sessions;  in  other  words,  that  its  doors 
-n-ere  not  closed  upon  them.  Colrd  v.  Slme. 
supra,  was  much  relied  upon  by  defendant's 
connael.  It  was  the  case  of  a  professor  of 
a  public  university,  who  delivered  lectures  to 
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Students,  one  of  whom  took  notes,  which  he 
attempted  to  publish.  Lord  Halsbury  ap- 
plied as  the  test  of  decision  tbe  nature  of 
the  lecture,  the  cireumstanceB  of  its  delivery, 
and  tbe  ob>ect  with  which  it  was  delivered. 
In  tbe  course  of  his  Judgment  he  says: 
"Whether  the  limitation  of  the  right  [i.  e.  tbe 
right  of  some  person  other  than  the  lecturer 
or  preacher]  arises  from  Implied  contract  or 
from  the  existing  relation  between  the  bear- 
ers and  the  author.  It  is  intelligible  tiwt 
where  a  person  speaks  a  speech,  to  which  all 
the  world  Is  Invited,  either  expressly  or  im- 
pliedly, to  listen,  or  preaches  a  sermon  in  a 
cboreh,  the  doon  of  which  are  thrown  open 
to  all  mankind,  the  mode  and  manner  of  pub- 
lication n^atlve  any  limitation."  Tbe  rea- 
son most  be  that  the  speech  Is  spoken  or  the 
sermon  preached  directly  to  what  be  calls 
"all  the  world,"  and  Uiat  th^  are  Intended, 
inimarlly,  for  the  benefit  of  all  die  worid. 
Bnt  tbe  decision  In  that  case  was  that  tbe 
professor's  lecture  was  not  primarily  intend- 
ed for  tbe  benefit  of  ail  the  worU,  but  for  the 
benefit  of  tbe  students  only,  although  Indi- 
rectly all  the  world  might  ultimately  reap 
the  benefit  It  seems  to  me  that  the  case  In 
hand  presents  a  situation  similar  In  principle. 
The  report  was  read  not  to,  or  for  the  benefit 
of,  the  public  generally,  but  to,  and  for  tbe 
benefit  of,  the  society.  It  was  "accepted," 
not  by  the  public,  but  by  tbe  society.  It  was 
a  professional  essay.  Intended,  primarily,  for 
professional  men.  The  views  'embodied  In 
It  might  or  might  not  be  approved  by  the 
members  of  tbe  society  at  large.  Now,  to  as- 
sert that  the  mere  reading  of  this  report  to 
the  society  by  the  committee  (and  Uiey  had 
no  authority  to  report  to  an;  one  else),  in  the 
presence  of  certain  out^ders,  was  a  dedica- 
tion of  it  by  the  society  to  the  public,  seems 
to  me  to  be  unreasonable.  Tbe  members  of 
the  society  would  not  as  men  Imbued  with 
the  scientific  spirit  be  likely  to  stamp  with 
their  approval  views  or  assertlMis  whlrti  they 
had  not  as  yet  had  the  opportunity  to  test  or 
consider.  Tbe  circumstances  of  the  delivery 
and  the  object  in  view  rather  rebut  than  sus- 
tain the  Inference  of  a  dedication.  Further- 
more, the  society  did  ikot  approve  the  report 
All  they  did  was  to  accept  It  for  the  purpose 
of  putting  It  on  file,  and  then  to  discuss  it 
They  came  to  no  determination  as  to  ha  mer- 
its. They  neither  approved  nor  disapproved 
it  How.  then,  can  we  falriy  infer  from 
what  took  place  an  Intention  to  make  pnb* 
lie,  with  a  view  to  the  public  benefit  ideas 
and  conclusions  which  th^  were  not  then 
prepared  to  Indorse?  Tbe  mere  presence  of 
auditors  Is  not  according  to  the  cases,  a  de- 
cisive test  If  It  should  be  held  to  bo.  then 
any  person  present  at  a  corporate  meeting  by 
the  mere  BufTeraDce  of  the  corporators  could 
thereafter  publish  Its  proceedings  against 
their  will  for  bis  own  pecuniary  profit  if  he 
oonid  only  In  Kome  unauthorized  way  get  pos- 
session of  a  copy  of  them,  or  could  by  an  ef- 
fort of  memory  recall  them.   Taklog  tbb 
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facts  to  tw  at  we  find  ttiem  stated  In  the  aiB- 
davlt  of  Mr.  Idtlirop.  proof  of  dedication  Is 
therefore  lacking.  Bnt,  more  than  this,  Mr. 
lAtbrop  swears  in  s  sobseqnent  passage  that 
be  has  been  Informed  **tbat  It  was  the  Inten- 
tion of  the  offlcen  of  the  said  society  to  dis- 
regard the  recommendations  of  the  said  com- 
mittee in  Ite  said  report,  and  not  at  any  time 
to  publish  said  report  or  any  extracts  ttaere- 
fnun  relating  to  Dentaenra.  •  •  *  and  that 
this  deponent  baa  endeavored  to  obtain  per- 
mission fran  said  society  to  qnote  from  said 
report,  bnt  that  the  officers  of  said  society 
refnse  entirely  to  permit  this  deponent  and 
bis  said  company  to  make  use  In  any  form  of 
said  repwt  even  so  far  as  to  annonnce  that 
In  said  report  Dentaenra  was  recommended.^ 
Here  la  affirmative  evidence  of  an  Intuition 
not  to  publish.  The  complainant  la  entitled 
to  a  prtilmlnary  lnjnnctl<m.  I  may  add  that 
the  case  is  now  before  me  on  ex  parte  affida- 
vits only,  and  that  aU  that  Is  decided  U  that, 
CD  these  affidavits,  defendant  has  failed  to 
show  a  title  In  himself  or  in  the  public 


TTBBBLL  et  al.  v.  O'OONNOB. 
^ort  of  Brrors  and  Appeals  of  New  Semj. 

Jnly  1,  18870 
FowBs  or  ATToavBT— Validitt— 8au  or  Lavss. 

1.  It  Is  not  Qecessarr  to  the  validity  of  a 
power  of  attorney  aathorizing  an  afrent  to 
agree  in  writiDg  to  sell  lands,  and  bind  Us 
principal  to  conrey  them,  that  it  shall  be  proved 
or  acknowledged  and  recorded. 

2.  Here  power  to  sell  lands,  withont  more, 
will  not  authorize  the  agent  to  bind  his  princi- 
pal by  written  contract  to  convey. 

8.  Where,  however,  the  design  and  terms  of 
the  power  manifest  an  intent  to  give  the  agent 
authority  to  effect  a  sale  and  conveyance,  and 
the  instniment  assames  to  ratlfv  the  "bar- 
gaioi"  he  may  make.  It  will  be  bela  to  give  him 
authority  to  bind  bis  principal  to  convey. 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Suit  by  Lawrence  O'Connor  against  Peter 
Tyrrell  and  others.  X>ecree  for  plaintiff,  and 
defendants  appeal.  Affirmed  by  divided 
court 

Fcdlowlng  is  the  oi^nten  of  the  court  bdow: 
"This  is  a  suit  for  the  spedflc  performance 
of  a  cmitract  to  convey  lands.  The  com- 
plainant asks  that  the  defendants  be  com- 
I»elled  to  convey  to  him  a  strip  of  land  in  the 
city  of  Bayonne,  whldi  bounds  on  tiie  New- 
ark Bay,  which  he  has  taken  possession  of 
under  the  contnct  he  seeks  to  enforce,  and 
has  improved,  and  which  now  constitutes  his 
home.  The  defendants  are  the  heirs  at  law 
of  Martin  D.  Tyrrell,  deceased,  and  aa  such 
are  tenants  In  common  of  the  lands  In  ques- 
tlML  With  tbe  nceptlon  of  James  Tyrrell, 
irito  Uvea  in  New  York,  they  are  aU  resi- 
dents In  Irdand.  By  a  power  of  attorney 
rigned  and  sealed  by  them,  req)ectlvely,  on 
the  28d  day  of  Angnst,  1898,  the  defendanta 
resident  In  Ireland  constituted  James  Tyrrell 
their  attorney  to  [quoting  tbe  language  of  the 


instrument  in  material  parts]  ask,  demand, 
and  receive  aU  ruits  and  arrears  of  rent 
which  now  are,  or  shall  hereafter  grow,  due 
or  owing  to  us  [from  tenants  of  the  lands  In 
Bayonne  above  mentioned];  to  give  proper 
acquittances  and  certain  discharges  thereof; 
and  In  deteult  of  payment  thereof,  or  any 
part  tbereof,  *  *  *  to  proceed  by  a  cult 
or  anlts  at  law  for  tbe  recovery  tbereof.  as 
by  him,  our  said  attorney,  shall  be  thoo^t 
fit;  and  to  lease  said  lands,  tenements,  and 
hereditaments  *  *  *  to  such  person  or 
persons,  and  for  sndi  a  term  or  number  of 
years,  or  for  Ufe  or  lives,  and  at  and  nndei- 
such  yeaiiy  or  other  rates,  as  be  shall  think 
fit  taking  sncb  securl^  therefor  as  he  ahalT 
deem  proper;  or  otherwise  to  mortgage  or 
sell  tbe  same  absolutdy  In  fee  simple  for 
audi  price  or  sum  of  money  as  be  rimll  think 
ilt  or  convenient;  and  also,  for  na  and  In  our 
name,  and  aa  our  act  and  deed,  to  sign.  seal, 
execute,  and  deliver  sudi  deeds  and  convey- 
ancea  for  the  leating  or  the  sale  or  mortsage 
thereof,  or  any  i^art  tbereof,  with  ancb 
dauses,  conveyances,  and  agreements  to  be 
therein  contained,  as  our  said  attorney  aball 
think  fit  and  propw;  hereby  ratl^liv  and 
confirming  aU  soeb  leases,  deeds,  convey, 
ances,  bai^ains.  and  salea  which  may  at  any 
time  hereafter  be  made.*  This  power  of  at- 
torney, though  duly  signed  and  sealed  by^  the 
Irish  defendants,  does  not  appear  by  tbe  cer- 
tlfleato  of  fbB  United  States  consul  b^ore 
whom  tbey  appeared,  appended  to  It,  to  have 
been  acknowledged  In  accordance  with  the 
requirements  of  our  statute.  On  the  30th  of 
April,  ISM,  James  Tyrrell,  for  bimselt  and 
aa  tbe  agent  of  the  other  defendants,  entered 
Into  a  written  contract  with  the  complainant. 
In  the  names  <tf  aD  tbe  defendants,  that  In 
consideration  of  fTJZBO.  |2B0  of  which  was 
then  paid  In  cash.  ^000  of  which  was  to  be 
paid  upon  delivery  of  the  deed,  and  the  re- 
mainder of  which  was  to  be  satisfied  by  aa- 
Biimptlon  of  the  payment  of  a  mortgage  of 
f2.000  then  a  lien  upon  the  property,  that  tbe 
detendante  would  sell  the  premises  in  ques- 
tion to  tbe  complainant  in  fee,  free  from  In- 
cumbrances, and  deliver  a  deed  tbereof  to 
btan  on  or  before  tbe  2l8t  day  of  May  tbcn 
next  Subsequently,  upon  an  examination  of 
the  title  to  tbe  property.  It  was  discovered 
that  one  of  tiie  certificates  of  acknowledg- 
ment to  the  power  of  attorney  to  Jamea  Tyr- 
rell was  defective,  aa  stated,  and  that  it  did 
not  appear  that  tbe  power  of  attorn^, 
though  recorded,  had  been  duly  proved  or  ac- 
knowledged. Because  of  this  defect  ft  was 
deemed  that  a  deed  from  the  agent  would  be 
without  validity.  Revision,  p.  164,  I  64;  1 
Gen.  St  p.  876,  |  117;  Barte  v.  Bade,  20  N. 
J.  Law.  347,  361;  Force  v.  Dutcher,  18  N.  J. 
Bq.  401,  408.  Consequently,  that  time  miRhi 
be  afforded  to  send  a  deed  to  Ixtiand  for  exfs 
cution  by  the  defendants  tiiere,  a  new  agree- 
ment for  sale  was  made  between  the  same 
parties  on  May  8th,  which  embodied  tbe 
terms  of  the  agreement  of  Aptfl  20th,  find 
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Jane  26th  for  the  delivery  of  the  deed,  and 
VroTided  tbat  the  complainant  shoiild  bave 
posE^on  of  the  property  bai^lned  for; 
■tlpnlatlng  In  mpect  tbereof  In  fbia  languace: 
'Said  party  of  tbe  second  part  Btaall  have 
poaseflston  of  the  said  premlBea  on  the  14th 
day  of  May,  18B4;  and,  In  the  event  of  tbe 
failnre  of  aald  parties  of  the  first  part  to  de* 
liver  the  deed  at  tbe  time  and  In  the  manner 
hereinafter  referred  to,  the  parties  of  the  first 
part  hereby  asree  to  repay  to  the  said  party 
of  the  second  part  the  said  snm  of  $250  here- 
tofore paid  as  part  of  the  consideration 
money,  and.  In  addition  thereto,  such  sum, 
not  exceedfn;  $1,260,  as  said  party  of  tbe 
second  part  shall  have  paid  upon  tbe  exam- 
Inatkm  or  guaranty  of  tbe  title  to  said  prem- 
ises, or  in  the  rqialr,  Improrement,  or  fur- 
niehins  the  bnlldlng  or  gronnds,  or  the  snrrey 
tbereof,  or  shaU  In  trnj  way  hare  incurred  or 
expended  In  the  preparation  for  tbe  pnrcbase 
of  and  taking  of  title  to  said  premises,  not 
exceeding  said  snm  of  fl,250;  socb  paymoit 
to  be  accepted  by  said  party  of  the  second 
part  as  liquidated  damages  tor  any  breach  of 
this  agreement  by  the  said  parties  of  the 
first  part;  and,  In  event  of  the  failure  of  said 
parties  q<  the  first  part  to  so  dellTer  said  deed 
at  the  time  bereia  stated,  said  par^  of  the 
second  part  hereby  agrees  to  sorrender  pos- 
session of  said  premises  wltbln  fifteen  days 
from  June  26th,  1894,  to  James  Tyrrell,  one 
of  the  said  parties  of  the  first  part  hereto. 
And  tbe  said  party  of  tbe  second  part  shall 
not  nnd»  any  drcomstances  be  held  to  be 
liable  for  any  rental  for  tbe  occupancy  of 
■aid  premises.'  Tbe  Iil^  defendants  refused 
to  execute  the  deed,  without  assigning  reason 
for  tbdr  refusal.  After  due  tender  of  per- 
formance of  the  agreement  of  May  8th  upon 
bis  part,  the  oomitlalnant  filed  ble  bill  in  this 
suit;  and  thereupon  motion  was  made,  under 
rule  21S,  In  Ueu  of  demuirer,  to  dismiss  the 
bill,  npon  tbe  contention  tbat  by  the  agree- 
ment of  May  8th  the  parties  had  expressly 
stipulated  the  measure  of  damages  which 
would  result  from  the  defendant's  nonper- 
formance of  the  agreement,  and  that,  there- 
fore, equity  would  leave  the  complainant  to 
tbe  recovery  of  thoee  damages,  on  the  ground 
tbat  an  appeal  to  equity  was  nnnecesaary, 
since  by  agreement  the  legal  relief  had  been 
rendered  adequate.  I  denied  the  motion  for 
tbe  reason  tbat  the  flquldated  damages  were 
provided  against  failure*  of  the  defendants 
to  perform,  and  I  could  not  define  the  word 
'failure,'  as  used,  to  mean  their  willful  re- 
fusal to  perform  the  agreement.  Z  deemed 
the  word  to  predicate  action  which  sbould  In- 
volve bona  fide  efCort  on  ttielr  part  to  per- 
form. O'Connor  v.  Tyrrell,  OS  N.  J.  Bq.  15, 
30  Atl.  1061.  The  defendants  have  since  an- 
swered the  bin.  They  admit  that  they  sev- 
erally  signed  the  power  of  attorney,  but  deny 
its  validity,  because  of  the  irregularity  of  the 
certificate  of  acknowledgment,  which  they  as- 
sert was  because  of  defective  acknowledg- 
ment  It  !■  alleged  In  the  answer  that  the 


provision  In  tbe  agreement  of  Blay  St^  re> 
spectlng  the  complainant's  surrei^er  of  pos- 
session In  the  event  of  tbe  defendants'  fail- 
nre to  driver  a  deed  was  because  of  tbe  un- 
certainty whether  some  of  the  defendants, 
other  than  James  Tyrrell,  would  *sanctlon  the- 
sale  and  execute  the  deed.*  Upon  this  Alle- 
gation testimony  was  taken  by  both  defend- 
ants and  complainant  It  Is  dear  that  the- 
testlmony  does  not  substantiate  the  allega- 
tion in  the  answer.  I  therefore  deem  It  nn- 
necessaiT  to  consider  whether  It  was  admis- 
sible. We  are  thus  brought  to  the  considera- 
tion of  tbe  two  propoaitlonB  mainly  relied  np- 
on by  ttie  defendants:  First  that  proper 
Iffoof  or  acknowledgment  of  tbe  power  of  at- 
torney was  necessary  to  ite  validity;  and, 
secoi^,  that  the  power  of  attorney  did  not 
anthorlie  James  Tyrrell  to  bind  bis  princi- 
pals to  execute  a  deed. 

"The  language  of  the  statute  relied  upon  In 
support  of  the  first  of  these  propositions  fs 
this:  'And  all  lands,  tenements  or  other 
heredltemente  that  for  the  time  to  come  lAall 
be  sold,  conveyed  or  disposed  of  by  virtue  of 
such  powers  or  authorities  as  aforesaid,  such 
powers  shall  be  first  proved  and  entered  npon 
the  public  records,  after  which  all  grants 
and  conveyances  made  pursuant  to  the  pow- 
ers thereby  granted  shall  be  deemed,  taken 
and  esteemed  as  good,  valid  and  sufficient 
tittes,'  etc.  1  Gen.  St.  p.  877,  I  117.  The 
scope  of  this  statute  Is  the  Invalidation  of  a 
conveyance  made  under  a  jrawer  of  attorney 
which  shall  not  first  have  been  proved  and 
recorded.  It  is  the  conveyance,  not  the  power 
of  attorney,  which  Is  Invalidated.  The  pow- 
er of  attorney  remains  valid,  but  not  effective 
for  tbe  purpose  of  conv^ance  until  it  shaU 
be  proved  and  recorded.  I  find  nothing  In 
tbe  (^nlon  of  Chief  Justice  Homblower  in 
Earle  v.  Earle.  supra,  which  does  not  accord 
with  this  view. 

"It  is  not  necessary  that  the  authority  of 
an  agent  to  bind  bis  prlndinl  by  written 
agreement  to  convey  shall  be  In  writing,  prov- 
ed and  recorded.  Such  authority  may  be 
given  by  parol.  Long  v.  Hartwell,  34  N.  J. 
Law,  116;  Mllne  v.  Kleb,  44  N.  J.  Eq.  878, 
14  Ati.  646.  It  is  necessary,  however,  that 
tbe  Intent  of  the  donor  of  the  power  that  the 
agent  shall  have  authority  to  bind  him  to 
convey  shall  dearly  appear.  Mere  authority 
to  sell,  without  more,  does  not  ^Iblt  such 
intent  Milne  v.  Kleb,  supra;  Marsb  v. 
Bncban.  46  N.  J.  Bq.  600;  22  Ati.  12&  By 
reference  to  the  power  of  attorney  In  this 
case.  It  Is  plain  that  tiie  design  was  to  give 
James  Tyrrell  ample  power  to  deal  with  and 
dispose  of  the  property  In  question.  Be  was 
a  part  owner,  and  his  discretion  was  trusted. 
The  dedgn  was  that  he  should  secure  the 
leasing,  mortgaging,  selling,  and  conveyance 
of  It  upon  terms  within  his  discretion,  and  to 
that  end  tbe  leases,  deeds,  conveyances,  bar- 
gains, and  sales'  which  he  should  make  would 
be  ratified  and  confirmed.  I  think  that  un- 
der sndi  a  poww  the  wrlttoi  contract  that 
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the  principals  Bbonld  coiiTey  wae  autborlaed. 
1  Am.  &  Eng.  Enc.  Law,  p.  1011.  It  wu  a 
turgaln  concerning  tbe  sobject  of  the  power, 
wUhtn  the  end  designed,  which  was  ratified 
and  confirmed  bj  the  power.  M7  conclusion 
Is  that  the  complainant  1b  entitled  to  apedflc 
performance.   It  will  be  decreed." 

^liam  H.  Corbtn,  for  appeOanti.  Jobn 

Oarrtck,  for  respondent 

PER  CURIAM.  Decree  affirmed  for  the 
reasons  giTen  In  the  conrt  of  chancery. 

DEPUB,  LUDLOW,  BOGERT,  HEN- 
DRICK80W,  ERUBGSR.  NIXON,  and  VBB. 
DBNBURGH,  JJ.,  tor  afBrmtnoe. 

MAGIE,  C.  J.,  and  DIXON,  GARRISON, 
GDMMBRE.  LIPPINOOTT.  TAN  BXCKBU 
and  ADAMS,  JJ.,  tor  reirmaL 


In  re  GRISSOH'S  BSTATB. 

(PrerogatlTe  Conrt  of  New  Jerser.   Nor.  80^ 
ISOTJ 

OBDBIt  or  SUBBOOATI  —  APPBAZ.  TO  PRSaOOATtTS 

Court. 

Under  Orphans'  Coart  Act.  |  178  (2  Gen. 
St.  p.  2386),  permitting  appeal  to  tbe  orphans* 
court  from  an  order  of  a  siirrogate  srantlag  let- 
ters of  administration;  and  sectiou  175,  pro- 
ridiog  for  appeals  to  tbe  prerogatiTe  conrt  from 
the  sorrogate  In  cases  not  provided  for.— an 
appeal  win  not  lie  directly  to  tbe  preroKatlre 
from  an  order  of  the  surrogate  granting  letters 
of  administration. 

In  re  estate  of  William  Grtssom,  deceased. 
From  an  order  of  the  surrogate  granting  let- 
ters  of  administration,  certain  parties  appeal. 
Dismissed. 

Harrison  H.  Voorhee%  for  appellant  DaTld 
O.  Watklns  and  Robert  S.  Clym«,  fbr  re- 
spondent 

REED,  V.  C.  The  statutory  proTlsiona  now 
existing  relative  to  appeals  to  this  court  are 
to  be  found  lu  sections  178,  174,  175,  and  176 
of  the  orphans'  court  act  (2  Gen.  St  p.  2396). 
An  appeal  is  given  by  section  175  to  this 
conrt  from  ali  proceedings  of  surrogates  from 
which  an  appeal  is  not  given  by  preceding 
sections  to  the  orphana'  court  If  the  right 
to  appeal  to  the  orphans'  court  from  an  order 
of  a  surrogate  granting  letters  of  admlolstra- 
tlon  Is  provided  for  in  preceding  sections,  then 
DO  appeal  Ilea  to  this  court  By  the  express 
language  of  section  173,  the  right  of  an  ap- 
peal to  the  orphans'  court  is  conferred  upon 
any  person  aggrieved  by  any  order  or  pro- 
ceeding of  a  surrogate  in  proving  an  Inventory 
or  granting  letters  of  administration  or  of 
guardiaoahlp.  The  method  of  review  is  by 
an  appeal  to  the  orphans'  court,  and,  by  sec- 
tion 176,  from  the  decree  of  the  orphans' 
court  if  adverse,  to  this  court  An  appeal 
■will  not  lie  directly  from  the  order  of  the  sur- 
rogate to  the  ordinary,  and  this  appeal  must 
bo  dismissed. 


DUNKBL  at  aL  T.  CRAHBR  HILL  FBBBT 

00. 

(Snpreme  Coiut  of  New  Jersey.   Nor.  Term, 

1BB7.) 

Wbi*  or  IifQciRT— DiBcasnoa  or  Coobt  —  Bzb- 
cuTioH  aaroRB  Suprehb  Court. 

1.  An  amtlieation  to  have  a  writ  of  iaauiry 
executed  before  a  Jnatice  of  the  supreme  court 
la  within  the  court's  discretion,  and  will  only  be 
granted  in  special  cases,  as  where  the  law  and 
facta  are  mixed,  or  the  inqairr  araears  to  be 
of  too  mneh  coosequence  for  the  ueriif  to  na- 
dertake. 

2.  The  fact  that  large  damages  are  claimed 
is  not  BOffldeDt  to  have  a  writ  of  Inquiry  exe- 
cuted before  a  justice  of  the  supreme  court. 

Action  by  C^uries  P.  Dnnkel  and  others 
against  the  Cramer  HUl  Perry  Company. 
There  was  a  judgment  for  plaintiffa,  and  de- 
fendant applied  to  have  a  writ  of  Inqnixy 
executed  before  a  Justice  of  tbe  snpreme 
conrt  Denied. 

Argued  November  term.  1807,  before  VAN 
SYCKBU  DIXON,  and  GOLUNS,  JJ. 

Jonas  S.  Miner,  for  the  motion. 

PER  CURIAM.  Such  an  application  Is  at 
the  discretion  of  the  court,  and  will  only  be 
granted  when  the  case  Is  very  special,  as 
where  the  law  is  mixed  with  the  fact,  or 
where  the  inquiry  appears  to  be  of  too  much 
consequence  for  the  sheriff  to  undertako. 
That  large  damages  are  claimed  Is  not  suffi- 
cient White  T.  Hunt,  8  N.  J.  Law,  330.  An 
example  of  tiie  appropriate  exercise  of  tliis 
discretionary  power  Is  Jersey  City  t.  Chase. 
80  N.  J.  Law,  233.  The  affldarit  sabmltted 
to  tis  shows  only  the  ordinary  case  of  a  Judg- 
ment by  default  In  an  action  for  personal 
Injury,  resnltlng  from  defendanf  i  ne^Igenoe. 
The  application  Is  denied. 


HANNBRS  T.  RIBSAU. 
(Supreme  Conrt  of  New  Jersey.   Nov.  Tsmii 
1897.) 

Clbrks  or  CoORTs  —  Powkr  or  Dspott  to  Tan 
ViaDioT— Absb:ios  or  Clbkk. 

1.  Under  Act  April  21,  1876  (1  Gen.  St  p. 
841),  conferring  the  powers  and  duties  of  the 
clerk  on  his  deputy  in  his  absence,  the  deputy 
in  such  cashes  can  take  the  verdict  of  a  Jnry. 

2.  "Absence,"  as  used  In  Act  April  21,  1876 
(1  Gen.  St.  p.  841),  providing  that  a  d^uty 
clerk,  in  the  clerk  s  absence,  ^lali  have  his 
powers  and  perform  his  duties,  meana  non- 
presence  In  the  eonrts. 

Action  between  one  Manners  and  one  Rib- 
earn.  On  rule  to  show  cause.  Rule  dis- 
charged. 

Argued  June  term,  1897,  before  MAOIE, 
C.  J.,  and  DEPUE,  VAN  S7CEBL,  and  OUM- 
MERE,  JJ. 

William  Id.  Lannlng,  for  tbe  role.  Camdl 

Robblus,  opposed. 

PEB.  CURIAM.  The  rule  In  this  csa^  and 
the  rules  In  two  cases  against  tbs  same  de- 
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fendant  which  were  ntgmA  wtth  tbls,  mint 
lM  dlscbaised. 

1.  A  deputy  cleric  appointed  under  the  act 
of  April  21, 1^  a  Gen.  St  p.  841).  and  dnly 
quallfled,  li  empowered  to  take  the  rerdlet  of 
a  jury  during  the  absence  of  the  derk.  "Ab- 
sence." as  used  In  this  and  similar  acts,  means 
the  nonpresence  In  the  courts.  Bngeman  t. 
State,  54  N.  J.  Law,  247,  2S  AtL  676.  The 
verdicts  In  these  cases  were  rightly  recetred 
by  tbe  deputy  dak,  the  clerk  being  at  the 
time  absent  ftom  the  court 

2.  Whether  the  Illness  of  one  of  the  Jurors 
did,  In  ftict,  afFect  the  verdict  rendered,  Is  not 
sufflctently  clear  to  justify  as  In  setUng  It 
aside. 


TALLMAN  t.  WALLACK. 
(Court  of  ErvoiB  and  Appeals  of  New  Jersey. 

March  8,  1896.) 
ArpRAL— Dbath  or  REsiK>»Dnrr— ArrtHMAKCB. 
Where  one  respoodeat  on  Appeal  dies  aft- 
9T  aryunwnt,  but  before  optnlon  rendered  af- 
finnfaig  decree  below,  the  oecree  of  afflrmance 
will  be  entered  as  of  the  date  when  the  eanse 
was  argued. 

Appeal  from  court  of  chancery. 

Bill  by  Irene  0.  Tallman  against  Mary  D. 
Wallack  and  others  to  foreclose  a  mortgage. 
From  a  decree  dismissing  the  bill,  plaintiff  ap- 
peals. Attorney  for  respondent  suggests  the 
death  of  one  of  the  resiwndentB  after  the  ar- 
gument at  a  prior  term,  and  before  the  de- 
liverance of  the  opinion  of  the  court  (33  Atl. 
1069)  affirming  the  decree  below,  and  moves 
that  the  afflrmance  be  entered  as  of  the  date 
when  the  cause  was  argued.  Granted. 

John  T.  Resell  and  Frank  P.  McDermott, 
for  appelant  Frederlek  Parkw,  for  reepond- 
ent 

FEB  CDBIAM.   Motion  granted. 


FITZOBBALD   v.  SCHLOSS. 
(Soprene  Court  of  New  Jersey.  Nor.  7,  1888.) 
OuuHV— Aonoa  bt  Cokmok  lavosiOM— Flbad- 

IHO. 

In  a  dechiratton  by  a  common  fnCormer, 
the  allegation  that  R.  F.  lost  the  sum  of  (660 
on  the  rannln?  of  a  foot  race  between  two  men, 
that  be  paid  the  said  sam  of  money,  and  that 
the  mid  sum  of  money  was  receired  by  the 
defendant  as  the  winner  thereof,  as  a  bet  or 
wager,  does  not  show  a  case  entitling  the 
plaintiff  to  fine,  under  the  sixth  section  of  "An 
act  to  prevent  gaming"  (2  Gen.. St  p.  1606). 
(Syllabus  by  the  Cojut) 

Action  by  Benjamin  Fttsgerald  against  Wil- 
liam Scbloss  to  recover  a  penalty.  Heard  on 
demurrer  to  dedaratlon.    Dnuurrer  sustained. 

Argued  June  term,  1898,  beion  LtTDLOW. 
OOLLINB,  and  DIXON.  JJ. 

W,  S.  AniAeman,  for  defendant 

DIXON.  J.  This  suit  was  taistltated  by  a 
oonunon  tatoTmet  in  attempted  pursuance  of 


the  sixth  section  of  flw  act  to  pcerent  tuning 
(2  Gen.  fit  p.  1606).  It  Is  now  before  us  on 
demurrer  to  the  dedaratlon.  The  pertinent 
provlstona  of  ttie  statute  are  <sectton  t)  ttiat 
If  any  person  shall  lose  any  mon^  In  viola- 
tion tA  the  first  section  of  the  act  (L  e.  the 
money  being  a  wager,  bet  or  stake  made  to 
depend  upon  a  race),  and  shall  pay  the  same 
or  any  part  thereof  to  the  winner  cnr  to  any 
person  to  his  use,  w  to  a  atakelwddar,  and 
(section  6)  idi^U  not  within  six  calendar 
months  after  such  payment  really  and  bona 
fide,  and  without  covin  or  collusion,  sue  and 
with  effect  prosecute  tat  the  money  so  lost 
and  paid,  it  shall  be  lawful  for  any  other  per- 
son to  sue  for  and  recover  the  same  from 
such  winner,  d^?osItaiy,  or  stakeholder.  The 
dedaratlon  alleges  that  Robert  Ftti^erald 
"lost  the  sum  of  sfac  hundred  and  ^ty  dol- 
lars on  the  running  of  a  foot  laoe  between 
two  men";  that  he  '^Id  pay  the  said  sum  of 
money,  and  the  said  smn  of  money  waa  re- 
ceived by  the  defendant  as  the  winner  there- 
of aa  a  bet  or  wager";  and  that  Ae  said 
Bobert  Fltagerald  did  not  sue,  etc,  whereby 
an  actlra  accrued  to  tiie  plaintiff  qui  tarn.  etc. 
We  omsider  this  declaration  defective  In  sev- 
eral particulars:  First  It  does  not  say  In 
temm  that  the  money  was  lost  in  violation  of 
the  first  section  of  the  act  nor  does  It  ava 
that  In  substance.  The  statunoit  that  B.  F. 
lest  the  money  on  the  running  of  a  fbot  race 
between  two  men  does  not  necessarily  Indi- 
cate that  the  money  was  '*b,  wager,  bet  or 
stake  made  to  dq>end  iqien  a  race.**  Sec- 
ondly. The  averment  In  the  declaration  that 
R,  F.  iiald  the  money,  without  sayfng  to 
whom,  leaves  It  uncertain  whether  he  paid  It 
to  the  wlnnw,  or  to  some  person  to  the  win- 
ner's use,  or  to  a  stakeholder,  or  to  some  other 
person.  The  following  statement,  that  it  was 
received  by  the  defendant  does  not  deariy 
Imply  that  B  F.  paid  It  to  the  defendant 
Thirdly.  The  allegation  that  the  money  was 
received  by  the  defendant  as  the  winner 
thereof,  aa  a  bet  or  wager,  doM  not  distinctly 
aver  ttiat  the  defendant  was  the  winner,  or 
that  the  money  was  a  bet  or  wager,  or  (con- 
ceding both  tiiese  matters  to  be  true)  that 
the  money  waa  a  bet  or  wager  made  to  de- 
pend upon  the  race  before  mentioned,  and 
was  won  by  the  defendant  upon  that  race; 
We  think  a  common  Informer  Is  le^nlly 
bound  to  show  a  case  within  the  statute  wltii 
more  clearness  and  certainty  than  we  find  In 
this  declaration.  The  demurrant  la  entitied 
to  Judgmtait 


ALLBN  et  al.  v.  ABKBNBDBOH  et  aL 
(Court  of  Chancery  of  New  Jersey.   Nov.  10; 

1808.) 

Bon  AoAnrsT  Porbign  Executors  — Rioht  to 

8ns  FOBBION  TRUSTSR9. 

1.  Snbjeet  to  hit  own  clalma  for  taxes,  as- 
sessments, etc.,  paid  by  him.  a  testator  in  New 
York  held  land  In  New  Jersey  In  tniat  aa  to 
four-fiftiis  thereof  &>r  persons  reading  in  New 
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Jencv,  and  u  to  one-flfth  for  himself.  Under 
a  teatamentarr  power  of  sale,  Ub  two  executors 
•old  the  land,  taking  a  mortgaie  thowm  as 
«xecator8  for  part  of  the  prtce.  The  ceatala 
que  trusteot  sued  the  executors  in  New  York, 
both  as  such  aod  indiTidually,  to  c(«npri  a  rec- 
ognition of  the  trust,  and  the  decree  confirmed 
t&etr  llabill^  to  first  sattsfr  testator's  claims, 
which  thej  did,  and  then  to  paj  the  balance, 
which  they  were  decreed  to  hold  In  trast  one- 
fifth  to  the  estate  and  the  other  four-fifths  to 
complainants.  Subsniuently  one  executor,  at 
the  instance  of  the  cestuis  que  trustent,  tnd 
in  opposition  to  bis  co-execntor,  foreclosed  the 
mortgage.  Held,  that  a  bill  filed  hy  the  ceatnia 
que  trustent  In  New  Jersey  against  the  persona 
who  were  execntors  to  enforce  the  New  Yorh 
decree  in  their  favor,  and  to  bold  the  mortgage 
fund  within  the  jnrisdiction  of  the  New  Jersey 
conrt,  was  not  a  salt  against  defendants  as  ex- 
ecntors of  a  foreign  testator,  of  which  the 
court  had  no  Jurisdiction,  but  against  them  as 
individuals,  since  the  claim  was  not  against  the 
estate  of  testator,  and,  so  far  as  It  might  be 
considered  snch,  had  been  established  of  the 
New  York  decree  as  a  claim  against  defendants 
indWidDally. 

2.  The  suit  was  properly  brought  In  New 
Jersey,  where  the  executes  disagreed,  were 
constantly  litigating,  and  had  been  ordered  to 
deposit  alt  moneys  received  by  them  as  exec- 
ntors with  a  trust  comnany  in  New  York,  from 
whidi  no  funds  could  oe  paid  except  by  order 
of  court,  and  the  fund  would  thus  be  subject  to 
the  risk  of  being  tied  up  in  the  trust  company, 
and  complainants  subjected  to  expense  and 
tronble  in  securing  an  order  for  its  payment  to 
them. 

BUI  bj-  Jeanette  A.  Allen  and  others  against 
Otirer  H.  Arkentrargb  and  Bllxa  J.  Arken- 
bnr^h.  The  former  defendant  answered,  ad- 
mitting complainants'  equity,  and  the  latter 
d^endant  demurred.   Demurrer  orermled. 

6.  A.  VaU,  for  complainants.  Guild,  Lum 
A  Sommer,  for  defendant  Bllia  J.  Arken- 

burgta. 

PITNEY,  V.  0.  The  four  complainants  are 
residents  of  New  Jersey;  the  two  defendants 
are  residents  of  the  state  of  New  York.  Nei- 
ther of  the  defendants  has  been  served  with 
process,  but  each  api>eared  separately  and 
TolunUrlly.  The  object  of  the  suit  Is  to  en- 
force a  decree  rendered  In  favor  of  the  com- 
plainants against  the  defendants  by  the  su- 
preme court  of  New  York,  and  to  fasten  up- 
on and  keep  within  the  Jurisdiction  of  this 
court  a  sum  of  money  which  Is  about  to  be 
paid  to  the  defendants,  and  which  by  the  de- 
cree of  the  New  York  court  was  declared  to 
be  held  in  trust  by  the  defendants  for  the 
complainants  as  to  four-fifths  thereof.  The 
defendant  Oliver  M.  Arkenburgh,  under 
whose  Immediate  control  the  fund  was  at  the 
filing  of  the  bill,  submitted  to  the  Jurisdiction 
of  the  court,  answered  the  bill,  admitting 
the  complainants*  equity,  and  the  fund  was 
paid  Into  court,  all  before  the  defendant  Eliza 
demurred.  The  payment  Into  court  was 
made  In  pursuance  of  an  order  made  after 
hearing  counsel  for  defendant  Eliza.  The 
ground  of  the  demurrer  of  the  defendant 
Eliza  Is  that  the  defendants  are  sued  in  a 
representative  capacity,  namely,  as  executors 
of  a  TTlU  proven  In  the  state  of  New  YoiIe, 


made  by  a  testator  domiciled  In  that  state, 
and  hence  cannot  be  called  to  account  In  this 

Jurisdiction. 

The  facts  admitted  by  the  demurrer  are 
that  the  defendants*  testator,  Robert  H.  Ark- 
enburgh, died  seised  of  a  tract  of  land  situate 
near  Kabway,  In  this  state,  which  he  held  in 
trust  (subject  to  certain  Incumbrances  for 
taxes,  assessments,  etc.,  paid  by  him),  as  to 
fonr-flfths  thereof  for  the  four  complainants, 
and  as  to  one-flfth  thereof  for  himself.  After 
his  death  and  the  proof  of  his  will  in  New 
York,  the  defendants,  who  were  named  as 
executors  therein,  by  virtue  of  a  power  of 
sale  contained  tbereln,  sold  and  conveyed  the 
land  for  $25,000,  receiving  $2,500  In  cash,  and 
a  mortgage  for  $22,500.  payable,  as  to  the 
principal.  In  annual  Installments  of  $2.S00  or 
thereabouts,  and  which  had  several  years  to 
run.  Subsequently  one  or  two  of  those  an- 
nual installments  were  paid  to  the  defend- 
ants. After  this  sale  the  complslnants  claim- 
ed from  defendants*  recognition  of  thehr 
rights  to  this  fund  as  cestuis  que  trustent, 
which  claim  was  recognized  by  the  defend- 
ant Oliver  M.  Arkenburgh,  but  was  denied 
and  contested  by  the  defendant  Eliza,  and  re- 
sulted In  a  suit  In  the  state  of  New  York 
against  the  defendants  Jointly,  both  as  Indi- 
viduals and  as  executors.  In  which  tbe  rights 
of  the  complainants  were  established  by  a 
decree  dated  October  29,  189S,  as  shown  by  a 
copy  of  the  enrolled  proceedings  annexed  to 
the  bill,  and  which  may  be  summarized  as 
follows:  That  on  October  21.  1895,  the  de- 
fendants* testator,  and  they  as  executors,  had 
disbursed  for  assessments,  taxes,  and  other 
expenses  chargeable  against  the  trust  estate, 
the  sum  of  $9,115.58,  and  that  they  had  re- 
ceived from  the  purchase  price  of  the  prem- 
ises and  Interest  tbe  sum  of  $6,379.09,  leaving 
due  the  executors  representing  the  estate  of 
Robert  H.  Arkenburgh,  on  the  21st  of  October, 
1896,  tbe  sum  of  $2,736.49;  that  the  defend- 
ants held,  as  trustees,  for  the  benefit  of  the 
complainants  and  tbe  estate  of  Robert  H.  Ar- 
kenburgh, tbe  bond  and  mortgage  above  men- 
tioned, conditioned  forthe  paymentof  the  sum 
of  $22,500;  and  that  out  of  the  proceeds  of  the 
amount  yet  to  be  received  from  said  mort- 
gage there  should  be  paid  to  tbe  estate  of  Rob- 
ert H.  Arkenburgh  the  sum  of  $2,736.49.  with 
interest,  and  that  all  the  balance  should  be 
paid  by  the  defendants  as  follows:  One-flfth 
to  the  estate  of  Robert  H.  Arkmburgh.  and 
one-flfth  to  each  of  tbe  complainants.  An  ap- 
peal was  taken  from  that  decree,  and  It  was 
affirmed  by  the  appellate  division  of  the  su- 
preme court  on  the  25th  of  March.  1806.  37 
N.  Y.  Supp.  1032.  Between  tbe  date  of  the  orig- 
inal decree  (October  29,  1895)  and  the  time 
of  tbe  filing  of  the  bill  herein  the  defendants 
received  certain  payments  of  principal  and 
Interest  on  the  mortgage,  which.  In  the  ag- 
gregate, overpaid  tbe  balance  found  due  the 
estate;  the  amount  of  such  overpayment  at 
the  Ume  of  the  filing  of  the  bin  being  $1,091.- 
88,  of  which  stun,  of  course,  fonr-flfChs  be- 
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loD^  to  the  complainants.  In  February, 
1897,  the  defendant  Oliver  M.  Arkenburgb,  at 
the  Instance  and  request  of  the  complainants 
herein,  but  against  the  consent  of  his  co- 
ezecutrlx,  Eliza,  filed  a  bill  In  this  court  to 
foreclose  the  mortgage,  claiming  It  to  hare 
become  due  bj  reason  of  a  breach  of  the 
condition  of  the  bond  in  not  paying  taxes, 
with  the  result  that  on  the  7th  of  September, 
iSSfJ,  a  decree  was  made  In  favor  of  the  aald 
Oliver  for  the  sum  of  $18,001.48.  The  case 
la  reported  as  Arkenburgh  v.  Association,  66 
N.  J.  Eq.  102,  38  Atl.  297.  Eliza  J.  Arken- 
bnrgb  was  made  a  defendant  to  that  suit. 
An  appeal  from  that  decree  was  taken  by  the 
defendants,  which  was  dismissed  on  the  1st 
of  March,  1888.  The  complainants  being  In 
fear  that  the  amount  of  the  decree  would  be 
paid  to  the  defendants,  and  removed  beyond 
the  Jurisdiction  of  the  court,  filed  their  blU  In 
this  cause  April  6,  1808.  and  obtained  an  or- 
der to  show  cause  why  the  money  should  not 
be  paid  Into  this  court,  with  the  result  above 
stated.  The  particular  objection  which  the 
complainants  bad  to  this  money  going  be- 
yond the  Jurisdiction  of  the  court  was  that 
the  defendant  Oliver  and  the  defendant  Eliza 
had  been,  since  the  proof  of  the  will,  Id  con- 
stant litigation  between  themselves  as  to  the 
administration  of  the  estate,  with  the  result 
that  they  are  both  under  orders  of  the  su- 
preme court  of  New  York  to  deposit  all  mon- 
eys received  by  them  as  executors  with  a 
trust  company  In  New  York,  and  that  no 
payments  should  be  made  out  of  It  by  either 
without  an  order  of  that  court  The  result 
of  this,  as  the  complainants  argue,  would  be 
that  their  money  would  be  subjected  to  the 
risk  of  being  tied  up  In  the  trust  company, 
and  t^°y  subjected  to  the  expense  and  trouble 
of  applying  to  the  court  for  an  order  for  Its 
payment  to  them. 

I  am  of  the  opinion  that  the  demurrantfs 
point  that  the  action  Is  against  the  defendants 
in  their  representative  capacity  as  foreign  ex- 
ecutors Is  not  well  taken.  The  rule  Invoked, 
I  think,  has  no  application  to  this  case.  The 
suit  Is  not,  in  any  proper  sense,  against  them 
In  their  representative  capacity.  It  is  not 
baaed  upon  their  probate  of  the  will  of  Bobert 
H.  Arkenburgh.  It  does  not  seek  to  Interfere 
with  the  execution  of  his  will  or  the  adnun- 
Istratlon  of  his  estate.  It  is  not,  in  any  sense, 
a  claim  against  Robert  H.  Arkenburgb's  es- 
tate, or,  so  far  as  It  may  in  any  sense  be  con- 
aldered  such  a  claim,  it  has  been  adjudicated 
upon  and  finally  established  by  the  decree  of 
the  courts  of  his  domicile.  In  my  judgment. 
It  la  propo-ly  classed  as  a  claim  against  the 
defendants  individually,  which  has  been  fixed 
and  determined  by  a  judgment  and  decree 
of  the  state  of  New  York.  I  am  unable  to 
see  how  the  estate  proper  of  Arkenburgh— the 
fund  of  which  that  estate  Is  composed— will 
ID  any  sense  l>e  liable  for  the  performance 
by  the  defendants  of  any  decree  which  may 
be  made  against  them  h«reln.  Should  they 
receiTa  the  fund  here  In  qaestlon,  and  di- 


vert it  to  their  own  Individual  use,  I  do  not 
see  how  anybody  representing  or  having  pos- 
session of  the  funds  of  the  Arkenburgh  es- 
tate can  be  ctanpelled  to  make  good  the  de- 
fault The  action  Is  a  simple  one,  to  enforce 
a  decree  made  by  the  courts  of  New  York 
against  the  defendants  as  Individuals,  and  not 
as  executors.  The  suit  in  New  York  was 
necessarily  against  them  In  a  dual  capacity. 
It,  in  effect  asked  for  an  accounting  with 
the  estate  of  Kobert  H.  Arkenburgh  as  to  pay- 
ments on  incumbrances  and  receipts  of  prin- 
cipal and  Interest,  and  it  prayed  for  a  declara- 
tion of  the  rights  of  complainants  In  the 
proceeds  of  the  sale  and  conveyance  by  the  ex- 
ecutors of  the  lands  held  in  trust  which  pro- 
ceeds they  held  as  individuals;  for  it  must 
be  observed  that  the  naming  them  as  exec- 
utors In  the  bond  and  mortage  was  a  mere 
descriptlo  persoDarum,  and  did  not  vary  their 
rights.  They  did  not  hold  and  claim  the 
mortgage  by  the  force  of  their  letters  testa- 
mentary, but  precisely  as  if  they  bad  Invest- 
ed so  much  money  loaned  by  themselves.  In 
oi-der  to  maintain  their  suit  for  foreclosure  In 
this  court  they  were  not  obliged  to  establish 
or  prove  any  right  or  title  through  the  will 
of  their  testator,  or  even  to  name  themselves 
as  executors.  The  naming  them  as  executors 
in  the  bond  and  mortgage  served  only  as  an 
admission  that  they  held  those  securities  In 
trust  but,  after  all,  did  not  truly  dlBdose  the 
trust 

The  rights  of  the  complainants  do  not  de- 
pend on  the  existence  or  probate  of  any  will 
or  anything  contained  therein,  nor  upon  the 
fact  ttiat  the  defendants  are  or  have  Ijeen 
acting  in  a  representative  capacity,  nor,  as 
we  hare  seen,  does  the  enforcement  of  those 
rights  Interfere  In  any  wise  with  the  admin- 
istration of  the  testator's  estate.  The  sole 
valne  of  the  circumstance  of  their  claiming 
under  a  will  was  found  in,  and  expended  its 
force  In,  showing  their  capacity  to  make  title 
to  the  land  In  part  payment  of  which  the  bond 
and  mortgage  were  given.  The  land  which 
was  the  source  of  the  fund  was  situate  In  this 
state.  The  bond  and  mortgage,  upon  which 
the  decree  of  the  court  In  New  York  fastened 
a  trust  in  favor  of  the  complainants,  was  lo- 
cated in  this  stata  Its  enforcement  and  col- 
lection was  had  In  a  court  of  this  state,  and 
the  complainants  are  residents  of  this  state. 
This  circumstance  seems  to  render  It  eminent- 
ly just  and  right  that  the  fund  should  be  kept 
here  to  aid  in  the  enforcement  of  the  New 
York  decree,  and  to  save  the  complainants  the 
expense  of  going  into  a  foreign  jurisdiction  to 
enforce  their  rights,  and  also  the  additional 
expense  which  will  naturally  result  from  the 
disagreements  between  the  defendants  per- 
sonally. The  authorities  show  that  such  clr^ 
cumstances  are  always  considered  in  deter- 
mining the  quesuon  whether  the  court  will 
assume  jurisdiction  over  foreign  executors. 

And  here  it  Is  to  be  observed  that  the  de- 
fendant Oliver,  who  has  the  actual  custody  of 
the  bond  and  mortgage,  and  who  at  the  In- 
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stance  of  tbe  complainants,  at  cMtnIa  qtie 
trustent,  enforced  Its  parment  by  a  Mil  filed 
by  hlmsetf  alone  against  tiie  owner  of  the 
eqnltr  of  tedemptloa  and  the  demurrant  de- 
fendant, has  appeared,  answered,  and  submit- 
ted to  the  Jurisdiction  of  tiie  coort  The  de- 
murring defendant,  being  a  nonresident,  was 
not  obliged  to  ai^ar,  a^d.  in  the  absence  of 
a  voluntary  appearance,  no  decree  could  have 
been  entered  against  her  personally.  So  far 
as  she  Is  concerned,  any  decree  that  the  court 
could  have  made  would  bare  been  harmless. 

I  think  It  not  worth  while  to  discuss  the 
numerous  authorities  cited  on  each  side.  In 
addition  to  those,  many  will  be  found  In  the 
reported  arguments  of  eonnsel  In  Bniwnlee  t. 
Lockwood,  20  N.  J.  Eq.  2B»,  and  In  BCr.  Stew- 
art^s  notes  to  Van  Oieson  t.  Banta,  40  N.  J. 
Eq.  14,  and  In  Story  on  the  Conflict  ot  Laws 
(8th  Ed.,  by  Blgelow)  $S  512-614.  And  see  the 
editor's  criticism  on  the  Massachusetts  eases 
In  note  <b)  to  section  514b,  p.  731.  I  hare 
examined  the  cases  with  care,  and  find  nothing 
to  militate  against,  but  abundant  euf^rt  for, 
the  opinion  at  which  Z  have  arrived,  namely, 
that  the  demurrer  must  be  overruled,  with  the 
usual  result  All  tlie  cases  which  seem  to 
support  ihe  demurrant's  poslti^m  ore  found, 
upon  examlnatlcm,  to  vary  In  their  drcumstan- 
oes  from  the  case  In  band  in  some  essential 
particular,  sn^  as  tbe  enforcement  of  a  right 
depending  upon  a  trust  created  by  a  wfll  pror- 
en  in  a  foreign  Jurisdiction,  or  the  admlnls- 
tratlon  of  an  estate  held  by  defendanto  under  a 
gimnt  ot  letters  testamentary,  or  of  admlnls- 
tratkm  by  a  foreign  Juilsdictloii,  or  tbe  like. 


OOTIiB  V.  A.  A.  6BIFFIMO  JfiOJX  GO. 
(Soprme  Court  of  Kew  Jersey.  Nov.  28. 189a) 
Mastbb  and  BsavAirr— Dsvbctivs  HAcaiHiBT— 

SCTTIXO  AStDS  VSBDtOT— UmaVOIOA- 
BLB  AcCIDBXm 

L  The  sole  Issue  was  as  to  whether  a  muter 
had  exercised  reasonnbte  care  in  inspectinK  the 
macbloe  on  which  plaintiff  was  working.  Plain- 
tiff testified  that  the  guide  in  the  machine 
which  kept  the  belts  In  place  shifted  the  belt 
onto  the  tight  poiley  while  he  was  oiling  the 
machine,  and  caused  bis  injunr:  that  h«  no- 
ticed, for  the  first  time.  Immediately  after  he 
was  hurt,  that  the  guide  was  loose,  and  there 
was  only  one  bolt  in  it,  when  there  should  have 
been  two.  Defendant's  evidence  showed  that 
the  two  iM^ta  were  la  the  guide,  In  proper  place 
and  condition,  immediately  before  and  after 
the  accident,  and  that  they  could  not.  as  coa- 
stPiicted  and  brnced.  get  out  of  the  trnlde,  where 
they  belonsed;  that  the  machine  had  been  from 
time  to  time  properly  and  practically  inspected 
by  four  competent  machinists.  Udti.  that  a 
verdict  for  jtluintifF  should  be  set  aside  as  the 
result  of  mistake  or  prejudice. 

2.  Even  If  plaintiff's  Btntement  be  taken  aa 
true,  the  dropping  out  of  the  bolt  must  be  con- 
sidered as  having  been  instantaneous,  in  view 
of  tbe  frequent  Inspections  of  the  machine,  and 
the  ohservations  of  plaintiff  from  time  to  time, 
and  hence  an  unavoidable  accident,  for  which 
the  master  is  not  liable.  - 

Action  by  Cornelius  Coyle  against  the  A. 
A.  Grlfflng  Iron  Company.   Bal«  to  iliow 


cftvae  wbj  a  verffiet  for  plaintiff  should  nni 
be  set  aside.   Bole  made  abaolnte. 

Argnsd  Jnae  term,  1886.  befM*  DEXON. 
I/ITDLOW,  and  OOLIJNB,  J7. 

Qneoi  ft  TeBonat,  for  plalntUL  James  B. 
Yredanbnrgh,  for  defendant 

LUDLOW,  J.  On  tbe  trial  of  Ibe  case  at 
circuit  tbe  court  so  dealt  with  it  as  to  cause 
It  to  be  submitted  to  and  detennbaed  toy  the 
Jury  upon  a  slogle  Issne,  jwesented  In  tbe 
charge  to  the  Jury  as  follows:  "There  Is 
one  element  of  negligence  In  tbe  case  which 
should  be  snbmitted  to  yon  for  your  con- 
sideration, and  all  other  contentions  and  all 
other  dements  of  negligence  on  tbe  part  of 
the  defendant  can  be  ffleregarded  by  you. 
The  question  now  for  your  examination  and 
your  determtoatlon  la  whether  the  defend- 
ant, whilst  the  plabitlfr  was  engaged  In  the 
operation  of  this  machine,  exercised  reason- 
able core  In  its  inspection,  to  keep  It  reason- 
ably safe  for  blm  to  work  at"  The  facts 
of  this  case,  twiefly  stated,  ore  ttieae:  The 
defendants  were  manufacturers  of  steam 
radiators,  and  onployed  the  plalatlfr  In  their 
fact<M7  to  run  one  of  tbeir  facing  and  tnl>- 
tng  machines  up  to  Novemba  23,  1886,  for 
abotit  a  ;car.  This  machine  waa  supplied 
with,  and  did  Its  work  tbrough,  beltings  and 
pulleys,  which  brought  power  from  over- 
head shaftings  to  Ite  cogs,  pinions,  gearing, 
and  other  apparatus  for  work.  Whenever 
it  was  necessary  to  stop  any  part  of  the 
machine  workings,  the  proi>er  bdttog  vniuld 
be  shifted  from  one  pulley  to  another.  Ihls 
was  done  by  means  of  a  shifter  and  lever, 
which  was  fastened  to  the-  crossplece  on  the 
machine,  made  of  Iron  or  steel,  and  an  Iron 
guide,  also  fastened  to  the  crosspiees,  by  two 
machine  bolts.  The  belts  went  through  the 
guide,  and  were  held  In  phtce  thereby.  The 
defendant  bought  this  machine  and  set  It  up 
about  four  years  before  Coyle  went  to  work 
on  it.  This  machine,  with  its  cogs,  pinions, 
wheels,  gearing,  and  belting,  and  rapid  move- 
ment when  at  work,  was,  of  course,  danger^ 
ons;  and  particularly  was  It  dangerous  to 
the  person  operating  It  when  he  was  engag- 
ed In  oiling  It,  which  It  was  bis  duty  to 
do  twice  in  every  week.  Tbe  machine  was 
about  81  Inches  high  and  about  4  feet  wide, 
and  an  Its  main  working  parts  were  open 
to  the  view  of  the  person  operating  it.  The 
plaintlfT,  Coyle,  ran  this  machine  off  and  on 
for  about  a  year;  and  on  tbe  2Sd  day  of 
November,  1896,  as  he  says,  while  he  was 
oiling  It  and  Just  as  he  had  filled  tbe  oil 
tubes  and  was  tightening  the  plugs  In  the 
tubes,  a  belt,  which  had  been  shoved  by 
him,  before  he  began  the  oiling,  from  one  pul- 
ley over  on  to  another  pulley,  suddenly  Jump- 
ed from  tbe  latter  pulley  and  slipped  to  the 
said  other  pulley  from  which  It  had  bfei: 
shoved,  and  started  an  Inside  pulley,  and  set 
In  motion  the  part  of  the  machine  he  was 
oUlng,  and  ran  it  up  to  great  speed;  and 
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one  of  tbe  spokes  of  the  pulley  struck  his 
left  hand  down  and  knocked  It  Into  the  gear- 
ing between  the  pinion  and  the  large  cogs, 
and  it  was  there  caught  and  crushed  and 
mangled  so  as  to  be  utterly  useless.  Goyle 
was  the  only  witness  of  this  occurrence.  He 
aays  be  Jerked  or  polled  ont  bis  left  band 
with  the  aid  of  hia  right,  and  partially  fell 
sideways  towards  the  floor,  crying  out  that 
his  band  was  htirt;  and  be  was  helped  or 
picked  np  by  one  Hodge,  the  machinist,  and 
assisted  to  the  office,  and  In  a  half  bonr 
was  carried  In  an  ambulance  to  a  hospital, 
where  he  remained  for  some  time.  Mr. 
Coyle.  In  bis  testimony,  states  that  when  be 
pulled  his  hand  out  be  noticed  that  the  shift- 
er or  guide  on  the  maclhlne,  which  kept  the 
belts  in  i^ace.  was  loose,  and  that  there  was 
only  one  bolt  tat  It,  when  there  should  hare 
been  two.  and  that  this  shifter  was  shaking 
back  and  forth,  and  that  he  bad  never  seen 
It  loose  or  shaking  before  that  time.  After- 
wards, on  croBMxamlnatlon,  he  sold  he 
thought  there  was  only  one  bolt  In  the  shift- 
er or  guide,  when  there  should  be  two.  Aft- 
er he  was  hurt,  he  says,  be  noticed  for  the 
first  time  that  there  was  one  bolt  In  the 
shifter  or  guide,  and  a  bole  for  another  bolt. 

The  plaintiff  relied  entirely,  as  the  only 
ground  of  his  action,  on  the  alleged  fact 
tbat  one  of  the  bolts  which  belonged  in  the 
shifter  or  guide  was  out,  wblda  caused  the 
loos«)ing  of  the  shifter,  and  its  shaking  and 
moving  back  and  forth,  and  the  ahUUng  of 
the  b^t  from  the  tight  pulley  to  said  other 
pulley,  which  resulted  in  bis  hurt,  and  that 
this  condition  of  tblt^  had  been  bronght 
about  by  the  failure  of  the  defendant  to 
exercise  reasonable  care  In  the  Inspection  of 
this  machine  to  keep  It  reasonably  safe  for 
the  plaintiff  to  work  at.  This  allegation  re- 
quired proof,  and  the  burdoi  of  tbat  proof 
rested  <m  the  plaintiff.  The  court  had  in- 
structed the  jury  that  there  was  no  negli- 
xen«  or  wont  of  care  shown,  as  against 
the  defendant,  in  furnishing  proper  and  rea- 
Bonably  safe  machinery  for  the  plaintiff's 
nse,  and  submitted  to  the  Jury,  as  the  only 
issue  for  their  consideration,  the  qnestton 
of  proper  Insitectlon  of  the  machinery,  which 
I  bare  before  stated.  It  Is  clearly  proved 
by  the  evidence— the  sworn  testimony— 4n  the 
case  before  ns  that  the  machine  was  In  per- 
fect condition  and  working  order  when  the 
plaintiff  oiled  It  on  the  28d  of  November, 
1896.  and  that  it  bad  the  two  bolts  in  the 
•aid  shifter  or  guide  when  it  was  bon^t  and 
set  up  In  the  factory,  and  that  these  two 
bolts  were  In  tbat  shifter  or  guide.  In  proper 
place  and  condition,  on  said  November  23, 
1896.  at  and  after  the  accident  to  the  plain- 
tiff, and  tliat  they,  w  either  of  them,  bad 
never  been  out  at  looae  i^ce  the  machine 
was  bought,  and  could  not,  as  constructed 
and  braced,  get  out  of  that  shifter  or  guide, 
wfaeie  they  belonged;  that  they  had  not  re- 
vived or  needed  any  repairs  from  the  time 
tlw  machine  wot  Mt  u^  and  that  those  same 


two  bolts  which  were  in  that  macblne  on  the 
23d  day  of  November  were  the  original  bolts 
famished  and  fastened  in  the  shifter  or 
guide  by  the  maker  of  the  machine,  and 
were  In  It  when  it  was  delivered  to  the  com- 
pany; and  that  from  its  delivery  and  setting 
up,  from  time  to  time,  and  continuously  up 
to  the  time  of  the  trial,  that  machme  had 
been  properly  and  practically  Insikected  by 
competent  and  skilled  practical  machinists, 
ofiflcers,  agents,  and  employte  of  the  com- 
pany (at  least  four  In  all),  whose  competency 
in  the  matter  of  its  Inspection  has  not  been 
questioned  in  this  case.  The  clear  weight 
of  the  evidence,— the  sworn  testimony,— 
without  any  material  contradiction,  on  the 
said  issue  submitted  to  the  Jury,  Is  decided- 
ly Id  favor  of  the  defendant  The  verdict 
of  the  Jury  must  have  been  the  result  of 
mistake  or  prejudice  on  their  part 

It  may  not  be  amiss  further  to  say  that. 
If  the  plalntUTs  statement  of  the  occurrence 
be  taken  as  true,  the  dropping  out  or  loss 
of  the  bolt,  which  is  said  to  have  caused 
the  Injury,  must  under  the  circumstances 
of  the  caae.  and  in  view  of  the  inspection 
of  the  machine  as  shown  in  the  evidence, 
have  been  Instantaneous,  and  wbUe  the  oil- 
ing was  being  done.  The  plaintiff  himself, 
—as  he  8ald.-«a  be  worked  it  from  time  to 
time,  made  observations  of  the  macblne,  and 
did  not  dlscovw  the  absence  of  the  bdt  un- 
til after  be  was  hurt  It  must  therefore  be 
conceded  that  no  sort  of  reasonaUe  inspec- 
tion would  have  guarded  against  such  an 
nnezplatnable  and  lutantaneous  event  By 
Uie  plalntlfTs  own  showing,  the  undlscover- 
able  and  sudden  departure  of  the  bolt  would 
have  been,  and  must  be  considered  as,  an 
unavoidable  accident  the  risk  of  which  was 
aasumed  by  the  plaintiff  in  bis  employment, 
and  for  which  the  defendant  would  not  be 
legally  llaUe.  The  rule  to  show  cause  Is 
mad*  abaobitib 


BPBAGUS  NAT.  BANK  v.  BRIE  R.  OO. 
(Supreme  Court  of  New  Jersey.   Nov.  7,  188a) 

TRKSPASa— FlBADI  XO. 

1.  A  plea  of  liberum  tenementnm  to  a  dec- 
laration in  trespass,  dtargtns  the  defmdant 
with  fordbly  expelling  the  plaintiff  and  Its 

j  serrants  from  lands  of  whicn  they  were  In 
i  peaceable  occupation.  Is  bad,  under  the  authorl- 
!  b-  of  Thiel  V.  Xand  Oo.,  3S  Atl.  281,  S8  N.  J. 
I  Law,  212. 

2.  A  plea  professing  to  answer  the  whole  of 
a  declaratloa,  and  in  substance  legally  answer- 
ing only  a  part,  is  bad. 

(Syllabus  by  the  Court) 

Action  by  the  Sprague  National  Bank 
against  the  Brie  Batlroad  Compaoy.  Heard 
on  demurrer  to  defendant's  pleas.  Judgment 
on  demurrer. 

Argued  June  term,  1898,  before  LUDLOW, 
OOLLINS,  and  DIXON,  JJ. 

WlUard  P.  Voorhees,  for  plalntUL  Gort- 
landt  Parker,  Jr.,  tor  defendant. 
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DIXON,  J.  In  an  action  of  treapaas,  tbe 
plaintiff  declared  that  the  defeodaat,  with 
force  and  arms,  hroke  and  entered  a  certain 
close  of  the  plaintiff,  and  with  force  and 
arms  broke  and  entered  certain  bnlldings  of 
the  plaintiff,  erected  on  said  close,  and  eject- 
ed, expelled,  pnt  out.  and  amoved  the  plain- 
tiff and  Its  serrants  from  the  possession,  une, 
occnpatloD,  and  enjoyment  of  the  said  close 
and  buildings.  To  this  declaration  the  de- 
fendant pleaded— First,  the  general  Issue; 
secondly,  llberum  tenementum  In  the  defend- 
ant; and,  thirdly,  llberum  tenementum  In  E. 
B,  T.,  as  servant  of  whom  and  by  whose  com- 
mand tbe  defendant  broke  and  entered,  etc., 
and  ejected,  etc.  Tbe  plaintiffs  demurrer  to 
the  second  and  third  pleas  la  now  to  be  con- 
sidered. 

In  Thlel  t.  Land  Co..  58  N.  J.  Law,  212.  38 
Atl.  281,  this  court  decided  that  tbe  forcible 
eviction  of  a  person  lo  tbe  peaceable  occupa- 
tion of  realty,  although  perpetrated  by  the 
owner  legally  entitled  to  recover  possession, 
was  a  wrong  remediable  by  the  ordinary  ats 
tlon  of  trespass.  On  this  principle,  ft  Is  evi- 
dent that  tbese  pleas  set  forth  no  jastiflca- 
tlon  for  80  much  of  tbe  alleged  trespasses  as 
consisted  In  the  forcible  ezpnlsion  of  tbe 
[dalntlff  and  Its  servants. 

The  defendant  urges  that  the  pleas  being 
good  as  to  the  breaking  and  entering,  tbe 
forcible  ejection  and  expulsion  of  tbe  plain- 
tiff and  Its  servants  should  be  deemed  mere 
matter  of  aggravation,  and  therefore  legally 
answered  by  the  defense  to  tbe  principal  mat- 
ter; and  Davison  v.  Wilson,  11  Q.  B.  880,  Is 
cited  to  snpport  this  contention.  But  In  that 
case  the  personal  tort  was  carefully  excluded 
both  by  the  pleader  and  by  the  court  from 
tbe  circumstances  which  were  treated  as 
mete  aggravation.  In  Cbltty's  forms  (2  Chit 
PL  8fl3-865),  and  in  Perry  v.  PItzhowe,  8  Q. 
B.  7R7,  tbe  forcible  expulsion  of  persons  Is 
r^^arded  as  substantially  distinct  from  tbe 
trespass  upon  the  land.  Such,  also.  Is  tbe 
clear  Import  of  Thlel  v.  liand  Co.,  ubl  supra. 
Ckinsequently,  the  pleas,  having  in  form  pro- 
fessed to  answer  tbe  whole  declaration,  and 
having  In  substance  legally  answered  only 
part  are  bad.  Grafflin  v.  Jackson.  40  N.  J. 
Law,  440;  Newark  v.  Stout,  52  N.  3.  Law,  85, 
18  Atl.  943.  They  should  have  been  limited 
In  their  commencement  to  the  alleged  tres- 
passes upon  tbe  realty.  Flemmlng  v.  Mayor, 
etc.,  40  N.  J.  Law.  270.  Tbe  plaintiff  la  en- 
titled to  Judgment  on  tbe  demurrer. 


SIM0ND3  V.  ESSEX  PASS.  BT.  CO. 

(Conrt  ot  Chancery  of  New  Jersey.    Nov.  9, 
1898.) 

Land  Contract — Porsbssios  —  Irtsrbst  ox  Db- 

rSBKED  PaTMBNT— SPBOtFIO  PSRFORHAKCB— 
HtOHTS  or  A  JUDSMBNT  PORCnABBR. 

1.  Where,  pending  delivery  of  deeds  onder 
land  contracts  providing  for  payment  on  de- 
livery, but  silent  as  to  possession,  tbe  purchas- 
er, consenting  Co  tbe  vendor's  delay  fn  execut* 


Ing  the  deeds,  takes  possession  and  erects  build- 
ings, equity  will  charge  him  interest  on  the  un- 
paid pnce. 

2.  Where  a  purchaser  took  possesion  under 
a  land  contract  thst  did  not  provide  for  pos- 
session or  for  Interest  on  deferred  payments, 
and  a  creditor  of  the  vendor  ai-qnired  title  to 
the  land,  subject  to  the  contraL-t  UDder  s 
judjrment  sale,  tbe  latter  conld  enforce  an  eq- 
uitable claim  tot  Interest  only  from  tbe  date 
of  his  purchase,  since  the  vendor's  eqnitaltle 
rifcht  to  the  value  of  the  use  of  tbe  deferrvd 
pnvment  did  not  pass  nnder  the  Judgment 
sale. 

3.  A  purchaser  took  possession  and  erected 
buildings  ander  Isnd  contracts  which  provided 
for  pnyment  on  delivery  of  deedn.  and  that  hfr 
should  pay  tnxea,  but  contained  ootbine  regiirO- 
Ing  possesRioD  or  Interest  on  a  deferred  pay- 
ment. A  dispute  srose  as  to  interest,  and.  to 
facilitate  the  transfer  and  prevent  furtber  de- 
lay, tt  was  agreed  that  the  deferred  payment 
should  be  made  and  tbe  deeds  deliTpred.  but 
that  "the  question  whether  [tbe  rendor]  is  en- 
titled to  interest  on  said  sum.  and  bis  rijcht 
thereto,  shall  not  be  In  any  way  affected  hy 
said  conveyance  and  payment"  BHit.  that  the 
vendor  might  afterwards  sne  ior  interest  sod 
have  It  made  a  lien  on  the  land,  as  in  a  suit  for 
specific  performance. 

Bill  by  Alezander  B.  SlmoidB  agaiDat  the 
Essex  Paaaenger  Ballway  Companj.  On  de- 
murrer to  blU.  Oremiled. 

R.  Wayne  Parker,  for  complainant    B.  Q. 

Keasbey,  for  defendant 

McGILL,  Ch.  Tbe  bin  alleges  that  on  tbe 
17tb  of  April.  1884,  tbe  Bast  Newark  Land 
Company  agreed  in  writing  with  Sylvester 
S.  Battlo  to  sell  to  him  eight  lots  of  land 
In  Bast  Newark  for$3.4U0;  $4U0  of  which  was 
to  be  i>ald  upon  the  delivery  of  tbe  contract, 
and  $3,000  upon  the  delivery  of  the  deed. 
The  deed  was  to  convey  the  property  In  fee. 
free  from  all  Incumbrances,  and  was  to  be 
delivered  upon  30  days*  notice  to  Battin, 
and  on  or  before  the  17th  day  of  April.  ItSXi. 
Battln  was  to  pay  all  taxes  and  assessments 
levied  upon  tbe  land  after  tbe  date  of  the 
contract  He  contracted  In  behalf  of  the 
Newark,  Harrison  A  Keantey  Home-Car 
Railroad  Company,  Upon  the  execution  of 
tbe  contract  tbe  last-named  company  took 
possession  of  tbe  land,  and  used  tt  for  stables, 
which  it  erected  thereon.  On  tbf  2ttth  day 
of  April,  1886,  the  East  Newark  Land  Com- 
pany made  another  contract  in  wrifinx  wUb 
the  Essex  Psssenger  Railway  Company  to 
sell  eight  other  lots  for  $3,400;  ^WO  of  which 
was  paid  upon  tbe  delivery  of  tbe  contract, 
and  S3,000  was  to  be  paid  upon  tbe  delivery 
of  tbe  deed.  The  deed  was  to  convey  tbe 
property  In  fee,  free  from  Incumbrances, 
and  was  to  be  delivered  on  or  before  tbe 
29tb  day  of  April,  1887.  Tbe  Essex  Passen- 
ger Railway  Company  was  to  pay  all  taxes 
and  assessments  levied  upon  the  land  after 
tbe  date  of  tbe  contract  In  tbta  contract 
there  was  no  provision  that  notice  of  the 
delivery  of  the  deed  ahoald  be  given.  Upon 
the  execution  of  the  contract  tbe  Essex  Pas- 
senger Railway  Company  took  possession  of 
the  land,  and  used  It  for  stables.  On  April 
6;  1887,  the  NewaA,  Harrlaou  *  Keanwy 
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Horse- Car  Company  transferred  Its  entire 
property  to  the  Essex  Passenger  Railway 
Company,  and  at  the  same  time  Mr.  Battln 
Assigned  to  the  last-named  company  his  con- 
tract with  the  East  Newark  Land  Company 
and  his  Interests  In  the  lands  described  there- 
in. In  November,  1887,  before  the  deeds  for 
the  16  lots  were  delivered,  a  Judgment  was 
recovered  against  the  East  Newark  Land 
Company,  onder  which.  In  December,  1887, 
ail  the  lots  In  question,  with  other  lands, 
were  sold  to  the  complainant  The  judg- 
ment and  sale  were  claimed  by  the  fiis&ex 
Passenger  Railway  Colupany  to  be  tabject 
to  the  contracts  of  sale. 

At  the  times  the  contracts  for  the  sale 
of  the  16  lots  wM-e  respectively  made  the 
parties  to  them  knew  that  the  lots  were  In- 
cumbered by  twq  mortgages,  from  which 
the  land  company  was  to  secure  releases  be- 
fore the  delivery  of  the  deeds.  Pending 
negotiations  for  such  releases,  the  fulfillment 
of  the  contracts  was  delayed  from  time  to 
time  by  the  consent  of  all  parties,  and  nei- 
ther tender  of  the  remainder  of  the  moneys 
to  be  paid  Dor  demand  for  the  deeds  was 
made,  and  during  all  the  delay  the  railway 
companies  remained  In  possession  of  the 
lots,  enjoying  the  beneficial  use  of  them.  In 
Novemlwr,  1888,  an  arrangement  was  made 
to  free  the  lots  from  the  mortgages,  then  In 
process  of  foreclosure,  and  It  became  desir- 
able, in  order  to  carry  out  the  arrangement, 
to  use  the  $6,000  that  the  Essex  Passenger 
Railway  Company  was  to  pay  upon  delivery 
of  the  deeds  to  it,  but  the  question  arose 
whether  the  complaioant  should  be  paid  In- 
terest upon  the  $6,000.  It  was  not  deemed 
wise  to  delay  settlement  with  the  mortgagee 
until  that  question  could  be  determined,  and 
hence  the  following  agreement  was  entered 
Into  between  the  complainant  and  defend- 
ant: "Whereas,  the  Essex  Passenger  Rail- 
way Company  are  In  occupation,  under  con- 
tracts for  sale  heretofore  made  with  the 
East  Newark  Land  Company,  of  sixteen 
lots,  Nob.  340  to  364,  Inclusive,  on  the  map 
of  lands  of  said  company,  and  It  Is  desired 
not  to  embarrass  the  settlement  of  ipendlng 
foreclosure  litigation  as  to  the  land  of  said 
company  by  tbe  question  whether  Interest 
la  payable  on  said  contracts:  It  Is  there- 
fore agreed  by  said  railway  company  and 
Alexander  B.  Slmonds  that.  If  said  Slmonds 
cause  said  lots  to  be  conveyed  to  said  rail- 
way company  free  from  the  mortgages  now 
existing  on  the  same  and  of  all  incumbran- 
ces but  taxes  and  assessmeots  provided  by 
said  contracts  to  be  paid  by  tbe  purchas- 
ers, then  the  said  railway  company  will  pay 
to  said  Slmonds  the  sum  of  six  thousand 
dollars,  and  the  qnestlon  whether  said  Sl- 
monds Is  entitled  to  interest  on  said  sum  and 
bis  right  thereto  shall  not  be  In  any  way 
aifected  by  said  conveyance  and  payment." 
Afterwards,  on  December  18.  1888,  the  mort- 
xage  liens  were  removed  from  the  lots,  tbe 
lots  w«re  dnlj  conreyed  1^  tbe  complain- 


ant to  the  defendant,  and  the  defendant  paid 
the  complainant  $6,000;  whereupon,  at  the 
foot  of  the  agreement  last  mentioned,  tbe 
following  receipt  was  Indorsed:  "Received 
six  thousand  dollars  on  dellrering  the  deed 
of  Alex.  B.  Slmonds  and  release  of  Brlnk- 
erhoff,  Ex'r,  In  pursuance  of  above  agree- 
ment; said  deed  and  release  accepted  in  like 
pursuance  of  said  agreement" 

The  complainant  now  Insists  that  In  vir- 
tue of  the  agreement  of  November,  1883,  he 
is  entitled  to  have  the  question  whether  he 
was  entitled  to  Interest  on  the  $6,000  deter- 
mined in  this  suit  as  if  he  were  asking  that 
the  railway  company  be  compelled  to  spe- 
cifically perform  tbe  contracts  for  the  sale 
of  the  lots,  and  he  prays  that  tbe  defend- 
ant company  may  be  decreed  to  account  for 
and  pay  the  Interest  upon  tbe  $0,000,  and 
that  he  be  decreed  to  have  a  lien  upon  the 
lots  for  the  amoimt  found  to  be  due  for  that 
Interest  The  bill  Is  demurred  to  by  the 
Essex  Passenger  Railway  Company  upon  the 
ground  that  It  does  not  present  a  caae  tot 
equitable  relief. 

It  is  observed  that  although  both  the  con- 
tracts provide  that  the  vendees  shall  pay  the 
taxes  and  assessments  levied  after  the  date 
of  the  contracts,  they  are  silent  both  as  to 
the  possession  of  tbe  land  and  as  to  Interest 
upon  the  purchase  money.  No  recovery  of 
Interest  upon  the  $6,000  can  be  bad  at  law, 
because  tbe  vendor's  right  to  the  $6,000  could 
not  mature  before  the  vendee  should  be  put 
In  default  by  due  tender  of  deeds.  Fludyer 
T.  Cocker,  12  Ves.  Jr.  26;  Stevenson  v.  Max- 
well, 2  N.  T.  408,  414.  But,  when  asked  to 
enforce  an  agreement  like  those  In  question, 
equity  proceeds  with  refermce,  not  only  to 
the  rights  of  the  parties  under  the  agreement, 
but  also  with  reference  to  the  position  the 
parties  assume  to  each  other  after  making  the 
agreement  and  the  eqnitles  that  grow  out 
thereof.  Where,  pending  tbe  execntlon  of  an 
agreement  for  tbe  sale  of  land  which  does 
not  provide  for  possession  of  the  land,  tbe 
vendee  takes  possession  of  the  land,  a  conrt 
of  equity,  ordinarily,  will  charge  him  Interest 
upon  the  nopaid  purchase  money.  "He  in-o- 
ceeda."  said  Sir  William  Grant  M.  B.,  In 
Pludyer  t.  Cocker,  supra,  "upon  the  supposi- 
tion that  tbe  contract  will  be  executed,  and 
therefore  agrees  that  from  that  day  he  will 
treat  It  as  if  It  was  executed.  The  act  of 
taking  possession  Is  an  implied  agreement  to 
pay  Interest;  for  so  absurd  an  agreement  as 
that  the  purchaser  Is  to  receive  the  rents  and 
profits,  to  which  be  has  no  legal  title,  and 
the  vendor  is  not  to  have  Interest,  as  be  has 
no  legal  title  to  the  money,  can  never  be 
Implied."  Sinks  v.  Rokeby,  2  Swanst  222; 
Attorney  General  v.  Christ  Church.  18  Sim. 
214;  B'rch  v.  Joy,  3  H.  L.  Cas.  665;  Steven- 
son V.  Maxwell,  supra;  Asbmore  v.  Evans, 
11  N.  J.  Gq.  152;  Lang  v.  Moole,  SI  N.  J.  Eq. 
413.  And  It  Is  held  that  this  rule  will  be 
applied  even  though  there  be  d^aj  In  the 
execution  of  the  contxact  <tf  atle  1^  the  ven- 
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dor.  Ballard  r.  Bliiitt,  15  Ch.  Dir.  122;  Ster- 
enaon  t.  Maxwell,  sapra.  It  baa  seemed  to 
me  to  be  difficult  to  reconcile  the  latter  hold- 
ing hi  this  state  with  the  case  of  Ware  t. 
Llpplncott,  45  N.  J.  Eq.  220,  16  Atl.  681.  Ill 
that  case  Ware  bought  a  lot  of  land  from 
Erans  for  $158,  and,  paying  $100  of  the  par- 
chase  money,  entered  Into  posaessloo,  and  cnt 
off  and  sold  all  the  timber  on  the  land.  When 
the  $100  was  paid,  Erana  gave  Ware  a  re- 
ceipt In  writing,  which  embodied  the  con- 
tract, as  foUowEi:  "The  deed  to  be  hereafter 
made  to  him,  and  when  delivered  he  is  to 
glTe  hiB  note  for  flfty-elght  dollars  addition- 
al." After  sererat  years,  during  which  there 
was  neither  tender  nor  demand  of  either  deed 
or  note,  Ware  sent  his  note  for  $68  to  the 
heirs  of  Evans,  and  demanded  a  deed,  bnt 
they  refused  to  accept  the  note  and  give  the 
deed,  and  commenced  a  anlt  In  ejectment  to 
recover  possession  ot  the  land;  and  there- 
upon Ware  commenced  a  suit  In  equity  for 
the  specific  performance  of  his  contract  with 
Evans,  in  which  the  prosecution  of  the  eject- 
ment suit  was  restrained  by  Injunction.  Dp- 
on  the  hearing  of  the  case  question  arose 
whether  Ware  should  pay  faiterest  upon  the 
$58  during  his  occupancy  of  the  laud,  and  It 
was  held  In  the  court  of  chancery  that  he 
shocld.  Upon  appeal,  however,  the  court  of 
errom  and  appeals  reached  the  opposite  con- 
clusion, but  without  any  dlscosilon  of  the 
equitable  rule  InvolEed  In  the  present  case. 
Its  disposition  of  the  caae  was  tills:  "Had 
the  defendants  a  right  to  demand  from  Ware, 
before  they  would  dellrer  to  bim  his  deed, 
anything  more  than  this  note  for  $56?  They 
certainly  could  not  require  of  him  more  than 
Evans  could  have  done.  If  altve.  Evans,  at 
any  period  prior  to  his  deatti,  wirald  have 
been  compelled  to  make  a  deed  upon  Ware's 
tender  to  bIm  of  bis  note  for  $98.  Evans 
could  not  have  required  Interest  on  tiiat  mm. 
Interest  was  an  Incident,  not  of  the  contract 
of  sale,  but  of  the  note.  The  note  had  no 
existence  In  fact,  because  It  had  not  been 
obtained,  and  none  Id  equity,  because  It  had 
not  been  demanded.  Evans  In  his  lifetime 
had  It  In  bis  power  to  fix  a  period  when  In- 
terest should  begin  to  run,  either  by  obtain- 
ing or  demanding  the  note  from  Ware."  The 
decision  rests  upon  the  fallura  to  demand  the 
note,  the  thing  bargained  for,— 4he  written 
promise  to  pay  money,  from  which,  when 
bad.  Interest  would  proceed.  It  was  deemed 
that  without  demand  for  tt,  the  note  would 
not  bare  pqultable  life,  in  essential  to  the 
recovery  <if  Interest.  It  was  evidently  in- 
tended that  the  decision  of  that  case  should 
be  controlled  by  the  neglect  of  Evans  and  his 
heirs.  That  puts  the  case  at  variance  with 
the  decisions  which  hold  that  the  delay  of 
the  vendor  will  not  prevent  the  application  of 
the  general  equitable  rule,  but  I  do  not  an- 
derstand  that  It  disapproves  of  the  rule  Itself. 
The  principle  that  underlies  the  allowance  of 
Interest  In  cases  of  ttie  nature  considered  la 
that  veelflc  penBomuicat  bebig  a  dIacTetk»> 


ary  equitable  remedy,  should  be  meted  out 
upon  equitable  prtudples,  and  in  its  admlnlfi- 
tratlon  «Eact  that  wtalch  ibould  be  done  in 
fairness  and  good  conscience.  It  Is  Inequi- 
table that  one  iiarty  to  a  contract.  In  absenct^ 
of  agreement  to  that  effect,  shall  have  both 
rents  and  profits  of  the  lands  and  the  value 
of  the  purchase  money.  If  he  la  brought  in- 
to a  court  of  equity  with  respect  to  the  en- 
forcement of  the  contract,  he  must  do  that 
which  conscience  requires,— keep  the  profits 
of  the  land  he  wants,  and  surrender  the  value 
of  the  money  withheld.  In  the  case  I  now 
consider,  the  vendees  took  possession  of  the 
lands,  and  built  upoa  them,  so  that  they  be- 
came as  prodnctlve  as  was  Intended  when 
tte  contracts  for  sale  were  executed.  For 
tiie  time  being  they  did  not  actually  need  the 
legal  title.  They  consented  to  the  d^ya  oc- 
casioned by  the  dlflacuttles  of  the  vendors, 
and,  when  It  became  possible  to  secure  the 
legal  title  free  from  Incumbrances,  the  de- 
fendant railway,  then  holding  the  rights  of 
the  vendees,  paid  the  $6,000  to  be  paid  npon 
the  delivery  of  the  deeds,  and,  upon  sugges- 
tion of  the  question  whether  it  sbonld  not 
pay  the  complainant  Interest,  agreed  that  that 
question  should  ranain  unaflfected  by  the 
payment  and  delivery  and  acceptance  of  the 
deeds.  It  Is  obaerred  that  in  this  case  that 
which  was  withheld  was  money,  and  not  a 
note  or  a  mere  pronctoe  to  pay  money,  ne 
delay  was  agreed  to.  so  that  fault  did  not 
attadi  to  either  party  because  thereof.  Hie 
case  thus  differs  from  Ware  v.  Upplncott. 
It  appears  to  be  within  the  plain  rale  that 
the  vendee  shall  not  have  both  the  profits  of 
tte  land  and  the  value  of  the  money. 

At  this  point  it  Is  remembered  that  the  con- 
tracts were  made  with  the  East  Newark 
Land  Oempany.  and  that  that  company  did 
not  assign  Its  rights  under  them  to  the  pres- 
ent complainant  The  complainant  in  De- 
cember, I88r,  became  the  owner  of  the  lands, 
subject  to  tiie  contracts,  bi  a  proceeding  in 
invltnm,— a  sale  under  a  Judgment  Prior  to 
that  sale  the  land  company  was  the  party 
deprived  of  both  the  profits  of  the  land  and 
the  value  of  the  money.  Its  equitable  right 
to  the  value  of  the  money,  so  long  as  tt  owned 
the  land,  did  not  pass  with  the  land,  by  the 
Judgment  sale,  to  the  complainant  Hence  1 
think  that  the  comj^alnant's  equity  to  have 
Interest  is  limited  to  the  ttme  during  wblcb 
he  was  deprived  of  the  use  of  the  mone^r: 
that  Is,  from  December,  1887,  to  tbe  date  of 
the  payment  of  the  money.  In  December. 
1888.  Under  the  etrcomstances  of  this  case. 
I  think  that  the  present  action  will  Ue.  At 
the  time  the  $6,000  was  paid  and  tbe  deed!> 
were  delivered,  dispute  with  refcfence  to  the 
Interest  had  arisen.  The  complainant  coaM 
then  have  commenced  rait  for  specific  per- 
formance, and  In  that  salt  could  hare  claime<l 
Interest  This  situation  was  realised  by 
both  tiie  parties,  and  hence  tbey  sdpulated  to 
tbe  effect  that  payment  of  the  money,  and 
dellTCry  and  rwelpt  vt  tta  daadl,  riMmld  not 
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affect  IU17  qoMtton  aa  to  right  to  Interest 
The  stipulation  contemplated  not  only  legal 
right,  but  the  right  that  could  be  enforced  la 
a  snit  hi  equity  for  the  ipeclflc  enforcement 
of  the  contractiL  Bwanae  of  this  stiptda- 
tlon.  I  think  that  this  action  Ilea  aa  a  suit  for 
specific  performance,  to  complete  the  perform- 
ance to  the  extent  the  court  would  have  re- 
quired If  a  ault  for  that  pnrpose  had  been 
begun  when  It  was  avoided  by  the  stipulation. 
What  the  exact  aum  to  be  paid  will  be.  and 
whether  that  aum  will  be  charged  on  the 
lands,  are  questions  to  be  determined  at  final 
bearing.  The  demurrer  will  be  oveiruled, 
with  coats. 


MBBOANTILB  C<M)PBBATITH  BANK  t. 
TROST. 

(Supreme  Court  of  New  Jwsey.   Not.  7,  1888.) 
Tort  or  Costbact— Plbadiiio— Dsmph»bk. 

1.  A  declaration  which  alleges  that  the  de- 
fendant represented  himself  to  the  plalntHTs 
debtors  to  be  aathorized  by  the  plaintiff  to 
collect  the  debts,  and  thereby  receiTed  from  the 
debtors  divers  sums  of  money,  and  afterwards, 
on  request  of  the  plaintiflF,  failed  to  pay  to  the 
plflintlff  the  amount  of  tiiose  sums,  does  not  set 
forth  fact*  snfflciait  to  maintain  an  action  in 
tort. 

2.  If,  in  an  action  In  tort,  the  declaration 
states  only  sndi  facts  as  amount  to  a  breach  of 
contract,  exjveBB  or  implied,  the  declaration  Is 
demarrable. 

<Syllabua  bj  the  Court.) 

Actkm  by  the  Uercantile  OoOperatlTe  Bank 
against  Paul  Trost,  Jr.  Heard  on  demnmv 
to  cmnplalnt   Demurrer  suBtalned. 

Argued  June  term,  1808,  before  LUDLOW, 
COLLINS,  and  DIXON,  JJ. 

B.  H.  McCarter,  for  plaintiff.  W.  D.  Daly, 
for  defendant 

OIXON,  3.  In  an  action  of  tort,  the  plain- 
tiff's declaration  averred  that  the  defendant, 
knowing  that  divers  persona  were  indebted  to 
the  plaintiff  In  divers  sums  of  money,  payable 
in  weekly  Inatallmenta,  and  claiming  to  be 
'duly  antborlied  by  the  plaintiff  to  collect  and 
receive  from  said  persons  the  said  weekly  in- 
stallments, and  representing  himself  to  aald 
persons  to  be  so  authorized,  did,  on  divers 
days,  collect  and  receive  for  the  said  [^lutlff 
from  said  persons  divers  sums  of  money, 
amounting  in  all  to  a  large  sum  of  money,  to 
wit  the  sum  of  $1,000,  by  reason  whereof  It 
became  and  was  the  duty  of  the  defendant  to 
pay  over  and  deliver  to  the  plaintiff  the  said 
sum  of  $1,000  when  he  should  be  thereunto 
nfterwards  requested;  yet  the  aald  defendant, 
though  often  requested  so  to  do,  had  not  paid 
over  to  the  plaintiff  the  said  sam  of  money, 
but  had  wrongfully  and  fraudulently  convert- 
«d  and  disposed  of  said  money  to  his  own  use. 
On  this  the  defendant  demurred.  Insisting  that 
the  form  of  the  action  should  have  been  ex 
contxactn,  and  not  ex  delicto.  If  the  decla- 
ration be  thui  erroneous,  the  demurrer  la 


sustained.  Flanagan  v.  Insurance  Co.,  25 
N.  J.  Law,  606;  Gregory  v.  Thomson,  31  N.  J. 
Law,  166.  The  declaration  Is  to  be  construed, 
where  doubtful,  against  the  plaintiff.  Ste- 
phens &  Condit  Transp.  Co.  v.  Central  R.  Co., 
33  N.  J.  Law,  229.  In  this  sense  It  does  not 
allege  that  the  defendant,  when  he  collected 
the  Installments,  was  the  agent  of  the  plain- 
tiff; nor  does  It  state  any  fact  which  made  it 
the  duty  of  the  defendant  to  pay  over  to  the 
plaintiff  the  very  money  which  be  received 
from  the  plaintiff's  debtors.  Without  such 
facta,  the  mere  allegation  of  a  da^  to  do  so  is 
unimportant;  for,  "where  the  gravamen  of 
an  action  Is  the  defendant's  failure  to  perform 
a  duty,  the  declaration  must  allege  the  facts 
from  which  the  legal  liability  results,  and  the 
pleadltfg  Is  bad  In  substance  ff  the  duty  does 
not,  In  all  cases,  result  from  the  facts  stated 
In  it."  Rader  r.  Township  Committee,  43  N. 
J,  Law,  518.  Unless  the  defendant  was  the 
plaintiff's  agent,  his  false  pretense  of  agency, 
made  to  persons  from  whom  be  collected  mon- 
ey, was  tortious  against  them,  but  In  no  way 
affected  the  plaintiff.  The  act  set  out  In  the 
declaration  which  brought  Into  existence  any 
r^ht  In  tbe  plaintiff  was  its  request  that  the 
defendant  pay  to  It,  not  the  specific  moneys 
received  by  bim,  but  the  sum  to  which  those 
moneys  amounted.  By  sacb  request  the  plain- 
tiff adopted  the  defendant's  act  as  though  it 
had  been  tiie  act  of  an  agent,  and  at  once 
there  arose  an  Indebtedness  on  the  part  of 
tbe  d^endant  to  tbe  plaintiff  for  so  much 
money  as  be  had  received,  and  an  Implied  Uh 
sumpsit  to  pay  that  dabL  His  failure  to  do  so 
was  not  a  tort 

Although  the  declaration  alleges  that  the 
defendant  had  wrongfully  and  fraudulently 
converted  and  disposed  of  the  said  sum  of 
money  to  his  own  nse,  yet  this  must  be  un- 
derstood aa  referring  to  the  conversion  of  the 
moneys  collected  from  the  plaintiff's  debton^ 
and  belonging  to  than;  for.  on  the  facts  stat- 
ed, such  conversion  was  wrongful  and  fraud* 
ulent,  while  there  are  no  circumstances  set 
fdrth  to  warrant  a  conclusion  that  the  defend* 
ant  converted  any  money  belonging  to  the 
plaintiff.  To  bold  otherwise  would  be  to  say 
that,  after  an  act  had  been  committed  which 
was  a  tort  against  third  persons,  but  was  In- 
nocent as  to  tbe  plaintiff,  tbe  latter  could 
transform  the  act  Into  a  tort  against  Itself; 
and  that  by  a  mere  request.  We  think  there 
Is  no  legal  principle  which  countenances  such 
a  transfer  of  wrong.  If  the  declaration  had 
alleged  that,  when  such  request  was  made,  the 
defendant  still  had  in  his  possession  the  very 
money  which  he  had  received.  It  might  then 
have  sufficiently  set  forth  facta  which  created 
a  duty  In  the  defendant  to  deliver  that  specific 
money  to  the  plaintiff,  and  a  refusal  or  neg- 
lect to  do  so  would  have  supported  an  aver- 
ment of  the  conversion  of  the  plaintiff's  mon- 
ey; but  no  such  allegation  appears.  We  are 
therefore  of  opinion  that  an  action  lo  tort  can- 
not be  maintained,  and  the  d^endant  is  en- 
titled to  Judgment  on  the  demurrer. 
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KELLT  T.  CONSOLIDATED  TRACTION 

CO.  {two  cases). 
(Sopreme  Court  of  New  Jeraer.  Not.  7,  ISOS.) 
Bteiit  Kailhoads— Injurt  to  PABBBKesm— Qvw* 

TION  FOR  JmtT. 

A  boj  12  yean  of  ag«  was  aboat  to  take 
passage  on  an  open  electric  street  car,  baving 
a  bar  across  tbe  side  next  to  an  adjoining 
traclc  Under  tbe  conductor's  eye,  be  stepped 
upon  tbe  footboard  at  tbe  barred  side,  and, 
before  be  was  fairly  on,  tbe  car  was  started 
on  tbe  conductor's  signal,  and  tbe  boy  was 
tbrown  down  and  injnred.  HM,  that  tbe  qnes- 
tions  of  the  conductor's  negligence  and  of  con- 
tributory negligence  in  the  boy  were  for  the 
]nrr,  and  that  a  nonsoit  waa  wrong. 
(ByUabns  by  the  Oonrt) 

ActioDB  by  John  Kelly,  by  Joseph  Kelly,  his 
next  friend,  and  by  Joseph  Kelly,  against  the 
Consolidated  Traction  Company.  Judgment 
of  nonsuit  Rule  to  show  cause  why  new 
trial  should  not  be  granted.  Role  made  abso- 
lute. 

Argued  June  term,  1898,  before  HAG  IB, 
C.  J^  and  DIXON,  LUDLOW,  and  COLLINS, 
JJ. 

Flavel  McGee,  for  plaintiff.  A.  Q.  Garret- 
son,  for  defendant 

COLLINS,  J.  In  these  actions  the  respect- 
ive idftlntltb  aouffht  reeoTery  In  damages  for 
personal  Injury  anstalned  by  the  Infant  plain- 
tiff through  alleged  negligence  <tf  the  defend- 
anf 8  servant  and  for  the  resultant  loss  to 
tbe  other  plaintiff,  father  of  Oie  Infant  The 
two  causes  were  tried  together  in  flie  Hud- 
stm  drcult  and  tbe  plaintiffs  were  nonsuited, 
the  trial  Judge  holding  that  the  plaintiffs' 
proof  showed  no  negUgCTCe  of  defendant's 
servant  and  did  show  negligence  of  the  pas 
son  Injured  contributing  to  the  Injury.  Sudi 
pnot  was  as  follows:  John  Kelly,  a  lad  of 
12  years,  was  Injured  while  attempting  to 
enter,  as  a  passenger,  one  of  tbe  cars  of  the 
double-track  electric  street  railway  owned 
and  operated  by  tbe  defendant.  In  the  city  of 
Bayonne.  Tbe  car  was  of  the  ordinary  op^ 
kind  used  In  summer,  with  croas-eeats,  open 
at  each  end,  to  which  seats  access  la  had 
by  means  of  a  footboard,  affording  at  once  a 
step  for  tbe  iiassenger  and  a  walk  for  the  con- 
ductor while  collecting  fftres.  This  board  Is 
hlnRcd,  and  can  be  turned  up  on  edge,  and 
held  In  position.  There  Is  on  each  side  of 
these  cars  a  morable  rait,  that  can  be  low- 
ered from  tbe  roof  to  form  a  cross-bar  at  the 
end  of  tbe  scats.  It  la  common  knowledge 
that  when  such  cars  are  In  serrlcc.  It  Is 
the  ustial  custom  to  keep  this  cross-bar  down, 
and  tbe  footboard  on  edge,  on  tbe  side  of  the 
car  next  to  the  adjoining  track,  and  that 
passengers  are  expected  to  enter  and  leave 
the  car  on  the  sMe  away  from  the  track,  and 
towards  the  nearest  sidewalk.  Such  condi- 
tions were  assumed,  rather  than  proved,  at 
tiie  trial,  and  may  be  assumed  now.  Tbe  car 
In  question  waa  running  northward,  up  Ave- 
mm  O,  and  had  stopped  at  a  street  nossbv 


to  take  on  passenscrs  standing  on  the  east 
side  of  the  avenue.  Kelly  and  a  boy  named 
Moody  came  from  tiie  west  aide  of  tbe  ave- 
nue, thus  crossing  the  down  track,  and  got 
on  the  car  from  the  west  side.  Moody  was 
first  He  mounted  the  foottMiard.  atot^ied  un- 
der tbe  cross-bar,  and  readied  a  seat  In  safe- 
ty; but  before  Kdly  waa  fiUrly  on  tbe  foot- 
board, tike  conductor,  although  he  saw  Um 
getting  on,  gave  tiie  signal  to  start  Tbe- 
sudden  forward  movemrat  of  the  car  tbrew 
Kelly  to  the  ground,  and  his  toot  went  nnder 
the  wheds. 

It  seems  to  me  that  on  the  question  of  tbe 
conductor's  negligence,  a  clear  case  for  tbe 
Juiy  waa  presented.  In  giving  reasons  for 
tbe  noiwoit  ttn  learned  trial  Judge  said  that 
the  conductor  was  not  bound  to  look  at  tbe 
barred  side  of  the  car  irtm  about  to  signal 
the  motorman  to  start  because  passengers 
were  not  to  be  expected  there.  If  this  be 
conceded,  stUl  the  fact  remains.  If  tbe  story 
of  the  Injured  boy  be  true,  that  tbe  con- 
ductor did  aee  him  there,  and  in  a  podtlon  ct 
danger,  yet  signaled  to  set  the  car  m  motion. 
It  cannot  be  that  a  carrier  owes  an  Intend- 
ing passenger  no  duty  merely  becanse  that 
passenger  la  attempting  to  rater  the  veblde 
in  a  wrong  way  or  at  a  wrong  place.  Such 
an  ratranee  need  not  be  antidpated;  but  If 
seen,  proper  care  must  be  exercised  for  the 
safety  of  the  paasenger,  and,  the  more  pre- 
carious the  situation,  the  greater  should  be 
the  care,  xaiiott  R.  R.  I  1628,  and  cases 
cited.  If,  in  the  case  now  under  dlscaadon. 
the  foottxnrd  waa  on  edge,  KeUy'a  portion 
on  it  called  ktndly  for  care  In  the  starting  of 
tbe  car.  The  trial  Judge  did  not  misappre- 
hend the  law  on  tlilB  branch  oS  tbe  case,  for 
he  stated  that  if  It  had  been  established  In 
proof  that  tbe  conductor  aaw  the  boy  on  the 
footboard  on  the  side  of  the  car,  attempt- 
ing to  get  on,  it  would  have  bem  ne^lgent 
In  him  suddenly  to  start  the  car;  but  he  seems 
to  have  overlooked  a  part  of  young  Kelly's 
testimony.  I  quote  all  on  this  subject;  *The 
car  was  stopped,  and  Jimmy  Moody  got  on 
first  and  I  was  Just  starting.  I  was  not 
right  on  when  tbe  conductor  rang  tbe  bdl. 
He  seen  m^  and  tbe  car  gave  a  audden  Jerk, 
and  my  foot  went  nnder.  Q.  When  tiie  car 
gave  a  sudden  Jerk,  what  did  It  do  to  yon? 
A.  It  Jerked  me  off  on  the  ground,  and  my 
foot  went  under  the  wfaeela  Q.  When  he 
rang  the  bell,  how  many  feet  bad  yon  on  tbe 
walking  boardT  A.  I  bad  two  on;  not  right 
on;  I  was  getting  on.  Q.  When  he  rang  the 
bell,  the  car  sterted,  you  say?  A.  Tea.  Q. 
And  that  jerked  you  off?  A.  Tea.  Q.  Did 
both  feet  go  off,  or  only  one?  A.  Tbe  right 
foot  went  off  ahead  of  the  left  foot  Q.  Tbe 
right  foot  first  and  the  left  one  afterwards, 
did  yon  say  that?  A.  Yea.  Q.  And  whldi 
foot  went  under  the  car?  A.  The  right  fooL 
Q.  IMd  you  leave  go  of  the  car,  or  wan  yon 
holding  fast?  A.  I  was  holding.  •  •  • 
When  I  went  over  to  22d  street  some  more 
people  were  standing  there  waiting  to  get  on. 
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and  the  car  was  stopped,  and  tbe  conductoc 
seen  me,  and  told  me  to  get  on,  and  I  went 
to  get  on.  Jimmy  Moody  got  on  ahead  of 
me,  and  I  was  not  rii^t  on  when  he  rang 
the  beU.  Q.  Were  yon  getting  on  aa  quick 
as  yon  could,  or  did  yon  loiter?  A.  I  was 
taking  my  time  getting  on.  Q.  Were  yon 
going  right  along,  or  did  yon  stop?  A.  I  Jnst 
went  to  go  In  tbe  car,  and,  before  I  got  In 
tbe  car,  the  conductor  rang  the  bell.  Q.  Yon 
said  the  condnctor  told  yon  to  get  on;  do  yon 
remember  what  he  aald?  A  He  wared  his 
finger  at  me  to  get  on."  The  jndge  adverted 
to  the  alleged  gesture  of  the  conductor,  which 
he  considered  only  aa  an  Invitation  to  get  on 
the  car  at  the  proper  place;  but  he  failed  to 
notice  that  tbe  conductor  aaw  what  did  In 
fact  follow  the  gesture.  DonbUess  he  did  not  so 
noderstand  the  testimony;  but  I  gather  from 
It  that  the  condnctor  saw  the  whole  jrituatlon, 
or,  at  least,  that  there  waa  evidence  to  go  to 
the  Jury  that  he  saw  It. 

The  question  of  contributory  ne^lgence,  too, 
I  think  was  for  the  jury.  I  cannot  say,  aa 
matter  of  law,  that  the  attempt  to  enter  an 
electric  street  car  at  a  place  where  It  may 
be  seen,  because  of  barrier  or  other  condi- 
tions, that  entrance  Is  not  Invited,  must  nec- 
essarily be  negl^ent,  even  though  the  car  la 
held  for  passengera,  and  the  attempt  to  en- 
ter la  under  the  conductor's  eye.  It  is  not 
a  reasonaUe  antldpatbm  that  under  such  con- 
dittons  the  car  wlU  suddenly  be  started  by 
the  conductor's  order.  In  tbl»  particular  case 
it  should  be  stated  that;  although  the  ques- 
tions aaked  on  the  part  of  the  defense  showed 
an  Insistence  that  the  footboard  was  on  edge, 
no  witness  would  so  testis,  and  both  Kelly 
and  hla  companion  said  that  the  board  was 
down.  Kelly  also  testified  that  he  did  not 
see  the  bar.  Add  to  these  considerations  the 
powerful  one  that  It  ta  In  a  boy  of  but  12 
yeare  that  negUgmce  Is  asserted,  and  both 
reason  and  precedent  declare  against  resolu- 
tion of  tbe  question  otherwise  'Qian  as  one 
of  fact,  on  which  the  plalntUBs  are  entitled 
to  the  verdict  of  a  jury.  Tractlou  Co.  v.  Bcott, 
58  N.  J.  Law.  682.  34  Aa  1094.  The  rules  to 
show  cause  will  tw  made  absolute. 


DB  HART  V.  ATZ^VriO  CITY. 

(Supreme  Court  of  New  Jersej'.  Not.  7,  1898.) 

OKAirr  or  Uun'icipal  Fowbrs— Accbptaxcb  bt 
Voters— Sproial  Act. 

1.  A  taw  grantioK  municipal  powers  may  be 
enacted  to  take  effect  only  upon  its  adoption 
by  tbe  irapnlar  representaUTe  body  of  each  lo- 
cality to  be  affected. 

2.  An  act  capable  of  aeneral  adoption  at  tbe 
time  of  Its  enactment  Ts  not  rendered  special 
or  local  by  reason  of  its  llmitlog  the  time  wltli- 
In  which  it  maj  be  adopted. 

iSyUaboB  by  the  OourL) 

Gerttorari  by  Charles  U.  De  Hart  to  review 
m  Jtntnto  authorising  establlshmmt  of  dis- 
trict Gonrt  In  Athintlc  Cl^.  Dtamlssed. 


Argued  June  term,  1888.  before  DES>UE, 
TAN  SYOKSa:^  and  6ARBISON,  JJ. 

Thompson  &  Cole,  for  prosecutor.  A  B. 
Endlco^  for  defendant. 

GARRISON,  J.  This  HtigaUon  takes  Its 
rise  from  a  supplement  to  the  district  court 
act,  approved  February  17,  1868,  which  Is  lu 
ftuae  words: 

'Tlut  one  district  court  shall  be  established 
to  every  dty  of  tills  stote  having  twenty 
thousand  Inhabitanto  or  less  which  shall  by 
resolnti<m  of  council  adopt  this  act  with- 
in three  months  from  the  date  of  the  passage 
hereof." 

The  city  council  of  Atlantic  City  having 
within  three  months  adopted  this  act,  the 
question  that  Is  brought  here  is  whetiier  the 
supplement  Itself  la  a  cwstitutlonal  enact- 
ment 

The  broad  charge  that  it  Is  an  unlawful  dele- 
gation of  legislative  power,  because  Its  op- 
erative force  depends  upon  Ite  adoption  to  tbe 
loisBllty  to  be  affected  by  It,  cannot  be  con- 
sidered to  this  court  In  the  caae  of  In  re 
Cleveland.  tS2  N.  J.  Law.  iSS,  19  All.  17.  Mr. 
Justice  Van  Syckel.  speaking  for  the  court  oi 
errors  and  appeals,  said: 

"That  a  law  granting  munldpal  powers 
may  be  enacted  to  take  effect  only  on  accept- 
ance thweof  by  the  people  of  tbe  municipal- 
ity has  been  too  firmly  eataUished  in  thl» 
stote  to  be  a  debatable  question.  President, 
ete.,  ot  City  of  PatersMt  t.  Socld7  for  SBtab- 
llshtog  Useful  Slannfactnres,  24  N.  J.  Law, 
386;  State  v.  Court  of  Common  Pleas,  36  N. 
J.  Law,  72;  Warner  v.  Hoai^and,  51  N.  J. 
IMW,  82.  16  Aa  166;  Paul  v.  Gkracester  Go., 
BO  N.  J.  Law,  586,  IB  AtL  272." 

Whether  such  acceptance  be  by  a  popular 
election,  or  by  the  popular  elective  branch  of 
the  municipal  government,  is,  under  these 
cases,  a  matter  of  form,  within  the  legisla- 
tive discretitm. 

It  is  further  argued  against  this  supplement 
that  it  is  a  local  and  qiecial  law  regnlattog 
the  Internal  affhlrs  of  cities. 

Inannuch  as  the  object  of  the  law  la  to 
erect  Inferior  courts,  open  to  all  the  citisens 
of  the  state  alike,  something  might  be  said 
to  favor  of  the  proposition  that  the  creation 
of  the  toferior  courts  contemplated  by  the 
constitution,  and  reposed  to  the  legislature, 
was  not  an  totanal  afCair  of  any  municipal- 
ity. 

This  question,  also,  Is  laid  at  rest  by  tbe 
court  of  errors  to  Board  v.  Stevenson*  46  N. 
J.  lAw.  178,  when  the  majority  itf  the  court 
hold  to  the  view  that  **laws  tocreastog  or 
decreasing  the  annual  expenses  of  a  county 
are  to  be  regarded  as  laws  regulating  Ita  to- 
temal  affairs,"  hence  must  be  general  tows. 

The  only  question  undisposed  of  Is  whether 
the  limitation  of  time  for  the  adoption  of  the 
pro^slons  of  the  supplement  toralldates  the 
statute  as  a  general  law.  Here,  again,  the 
doctrtoe     atore  dedsls  applies.   In  the  case 
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of  lo  re  Cleveland  (In  this  court)  61  X.  J. 
Law.  819,  18  AtL  97,  the  question  !■  consid- 
ered at  length  by  Chief  Justice  Beasley,  and 
with  erpress  reference  to  a  limitation  that, 
on  principle,  cannot  be  dlRtlnKnlshed  from  that 
now  before  us.  In  that  case  It  was  held  that 
the  effect  that  may  result  from  a  statute  la 
not  a  test  of  It!  constituUonaUty.  if  at  the 
time  ot  its  enactment  It  Is  capable  of  general 
application.  "And  from  this  principle  It  fol- 
lows, as  an  unavoidable  corollary,  that  the 
limitation  in  point  of  time  for  the  adoption 
of  the  privileges  of  this  law  cannot  be  re- 
garded as  an  invalidating  circumstance. 
*  *  *  It  Is  true  that  this  provision  may 
eventuate  In  the  production  of  different  local 
results,  but  such  outcome  la  not  the  necessary 
effect  of  the  law,"  which  "is  capable  of  com- 
ing Into  operation  within  the  time  prescribed 
in  ev«7  city  in  the  state.  It  la  therefore, 
within  the  meaning  of  the  constitution,  a 
general,  and  not  a  local,  act;  for.  as  has  been 
Juat  said,  it  must  be  regarded  either  as  gen- 
eral or  qiecial  at  the  time  of  its  enactment, 
and  la  not  to  be  ranked  in  the  former  class 
by  reason  of  the  fact  of  Its  subsequent  gen- 
eral adoption,  nor  In  the  latter  class  beeause 
of  Its  partial  rcijectkm." 

The  same  rule  was  omnclated  In  llie  caaa 
In  tbB  court  ot  errors,  although  ttiat  court 
did  not  deem  that  ttie  queatkm  ot  th»  lim- 
itation of  tlDM  was  really  lnv(dTed  In  the  de- 
cision. The  principle  laid  down  In  tbesa 
opinima  leaves  nothing  oiteo  but  Uielr  aptdl- 
catlon,  and  flwnt  that  in  the  present  case 
tlim  Is  no  room  for  detiate. 

The  remilt  Is  tiiat  the  attadc  upon  the  Biq>- 
plement  la  not  sustained,  and  the  writ  of  oer- 
tlorari  conseqoenUy  is  dismissed,  with  coa^ 


BACKBTT  T.  UATHEW. 

-(Supreme  Court  of  New  Jersey.  Nov.  7,  188S.) 
BI.BCTIOMB  — Marked  Ballots — Co:(tbst — PsTi- 

TIO  N— VaatFIOATIOX. 

1.  At  a  township  Section.  14  ballots  were 

cast,  on  which  a  persoD  had  written  his  own 
came  as  a  candidate  in  a  blank  space  left 
under  the  words  "Chosen  Freeholder,"  as  print- 
ed on  the  ballots.  Bdd,  that  the  question 
whether  these  ballots  were  iavalid,  as  marked 
bnllots,  was  one  of  fnct  for  the  circuit  court,  in 
proceediujTB  under  spction  lOO  of  the  election 
inw,  and  that  the  de<nfiion  of  that  court  thereon 
coald  not  be  reviewed  by  this  court  on  appeal, 
under  section  113, 

2.  In  a  petition  to  tbe  circuit  court  contest- 
-ing  an  election  on  the  gronnd  that  lemil  ballots 
had  been  rejected  by  the  election  ofQcers,  tbe 
reason  for  such  rejection  need  not  be  stated. 

3.  In  an  affidarit  veriffing  such  a  peUtion, 
the  circumstances  of  the  case  need  not  be  set 
forth. 

(Syllabus  hy  the  Coart) 

Appeal  from  circuit  court,  Salem  county; 
filer,  Judge. 

Contest  by  Joseph  N.  Mayhew  of  the  election 
of  Tbomaa  Y.  Hackett  Judgment  for  con- 
testant and  respondent  appeals.  ^fflnniMl, 


AtguaH  Jnne  term.  JStS,  btfore  LDDILOW, 
0OLLIN8,  and  DIXON,  33. 

Jonathan  W.  Acton  and  Howard  Gazrow. 
for  amieilant  J.  Forman  Slnnlcfcson  and 
Wm.  T.  HHUaid,  for  re^Kmdent 

DIXOM,  1.  In  this  CMe  Joseph  N.  Hay- 
hew,  proceeding  under  section  100  (amended 
by  section  S42)  ot  the  eiecttoi  law  (Gen.  St 
p,  12ti2),  contested  tbe  election  of  Tbomas  Y. 
Hackett  to  tbe  office  of  choeen  freeholder  in 
tbe  county  of  Salem.  Tbe  circuit  oonrt  hav- 
ing pronounced  Judgmmt  in  favor  of  the  con- 
testant. Hackett  has  appealed  to  iMa  court, 
under  section  113,  Insisting  (1)  fbat  illegal 
ballots  rejected  by  the  Section  offleers  were 
counted  for  the  contestant  bj  tbe  conrt;  (2) 
that  the  origUial  petition  In  tlie  caae  was  in- 
sufficient; and  (3>  that  the  affldaTtt  to  tbe 
petition  was  InsalBdent 

L  Tbe  ground  for  Insisting  that  the  dis- 
puted bahots  <14  In  number)  were  Illegal  is 
that,  they  having  been  printed  with  a  blank 
space  left  under  the  title  of  the  ofQce,  ''Cho- 
sen Freeholder,"  the  contestant  had,  with 
black  Ink,  written  his  own  name  aa  the  candi- 
date In  that  tpate.  The  sJeetlut  was  hdd 
in  the  township  of  Upptr  Plttsgrove^  and 
therefore,  according  to  section  SIO.  the  bal- 
lots used  were  not  "official,"  but  were  fur- 
nished by  tbe  candldatea  or  other  interested 
parties.  This  section  preacribes  how  tbe  bal- 
lots shall  be  printed,  and  declares  Hmt  If 
any  ballot  shall  haviv  elllker  «n  Us  face  or 
back,  any  mark,  sign,  deslgnattao,  or  device 
wheret^  such  ballot  can  or  may  be  ttiere- 
after  Identlded  or  distJngnlahad,  or  tf  the 
ink  or  lead  pencil  used  In  wrltittg  any  name 
upon  the  ballot  be  of  any  oOier  eoior  ttmo 
black,  or  If  any  paster,  other  than  Oioee 
printed  with  black  Ink  on  white  psper.  be 
used,  then  the  ballot  ahaU  be  Invalid.  It  Is 
undoubtedly  tte  duty  ot  the  courts  to  w- 
force  these  provialons  Just  as  th^  were  en- 
acted. Chandless  v.  Day,  fid  X  J.  Lsw,  682. 
29  Atl.  822.  Bat  courts  will  not  go  beyond 
them  to  de(«at  the  expressed  will  of  the  voter 
because  of  a  mere  hrregolarlty.  The  only 
fatal  Inhibition  which  in  the  present  case 
might  be  supposed  to  have  been  violated  is 
that  against  a  distlngulsblug  mark.  But,  as 
tbe  contestant  had  written  bis  name  In  the 
same  manner  on  14  ballota.  It  became  ■  ques- 
tion of  fact  whether  that  vritlas  ms  a  dls- 
tluETulshlng  mark  for  any  particular  ballot. 
H.id  he  BO  written  his  name  npoa  every  ballot 
cast.  It  Is  scarcely  sui^msabie  that  the  name 
would  have  afforded  any  means  of  dlsdnetlon. 
Had  he  so  written  tt  on  only  one,  the  naeans 
of  distinction  would  have  been  i^aln.  A<t 
the  writing  appeared  upon  several  ballots, 
a  case  was  made  which  called  for  tbe  de- 
termination cf  a  question  of  fact  by  a 
tribunal  to  which  the  law  had  intrusted  the 
fiuUlug  of  tacts.  In  tne  proceeding  now  t>e- 
fore  us  this  tribunal  Is  the  dreult  cowt. 
By  tbe  express  words  of  ttie  statnta^  the 
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appeal  to  this  conrt  brings  up  "error  of  law 
only,"  and  wc  do  not  perceive  that  such  error 
has  been  committed  In  tbe  condosion  of  the 
drcait  court  that  these  ballots  ought  to  be 
counted. 

2.  The  petition  Is  objected  to  because  It 
does  not  state  the  reason  for  the  reJecUon 
of  these  ballots  by  the  election  officers.  We 
think  that  was  not  required.  The  reason 
might  not  hare  been  dIscoTerable,  and,  even 
If  It  had  been  stated  In  the  petition,  It  would 
not  have  been  Important;  for  the  Issue  at 
tbe  trial  below  would  still  be,  not  whether 
the  reason  was  bad,  but  whether  the  rejec- 
tion of  the  ballots  was  Illegal.  The  petition 
fairiy  states  circumstances  by  which  the 
ballots  In  dispute  could  be  ascertained,  and 
assumed  the  burden  of  showing  that  those 
ballots  should  have  been  counted  for  the 
contestant   We  deem  the  petition  sufficient 

3.  The  objection  to  the  affldarlt  Is  that  It 
does  not  set  forth  the  particulars  of  the  case. 
This  Is  not  necessary.  It  Is  enough  that  tbe 
particulars  are  set  forth  In  tbe  petition. 
The  rerlflcation  by  the  affidavits  Is  positive 
«nd  absolute,  and  the  circumstances  alleged 
In  the  petition  Indicate  that  the  affiant  had 
direct  knowledge  of  the  matters  averred. 
The  judgment  <rf  the  drcnlt  court  Is  afllnned. 


ZDCMBBMAN  T.  BBAI7TAM. 
<Snpiane  Court  of  New  Jers^.  Nov.  7, 1898.) 

BaU  or  LaMD—FaILVKS  to  OOIITBT— RVATHIlt* 

or  PatoB. 

The  defendant's  contract  bound  him  to 
deliver  to  the  plaintiff  a  conveyance  of  lands 
within  a  reasonable  time  after  February  27, 
1883;  the  price  having  been  prevtously  paid. 
Thronsh  hla  neglect  he  had  not  done  so  ap 
to  July.  1887,  notwithstanding  the  freqaent  de- 
mands of  tbe  plaintiff,  whereupon  the  plaintiff 
save  notice  that  he  rescinded  the  contract  and 
nqnired  repayment  t)f  the  price.  BeM,  that  a 
T«dlct  snstaioiog  the  ri^t  of  raadaslon  should 
act  be  disturbed. 
(Syllabus  by  tbe  Oonrt) 

Action  between  John  Zimmerman  and  Hen- 
R.  Brujan.  Judgment  for  plaintiff.  De- 
fendant, on  rule  to  show  orase,  asked  for  new 
trlaJL  Discharged. 

Argued  June  term.  1688,  before  LUDLOW. 
OOLUNS,  and  DIXON,  JJ. 

George  I.  Bei^en,  for  plaintiff.  Norman 
Grey,  for  defendant 

DIXOX,  J.  By  writing  under  seal,  dated 
February  2,  1887,  the  plaintiff  and  defendant 
Agreed  that  tbe  plaintiff  should  pay  the  de- 
fendant $400  In  certain  monthly  installments, 
and  that  on  completion  of  the  payments  tbe 
defendant  abould,  within  a  reasonable  time, 
cause  a  conveyance  In  fee  of  two  designated 
plots  of  land  to  be  made  to  tbe  plaintiff.  Tbe 
payments  were  completed  on  February  27, 
3803,  when  the  plaintiff  asked  for  his  deed, 
and  the  defendant  answered  that  he  would 
bave  it  attended  to  Immediatelj.  Vtom  tlimt 
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time  until  the  beginning  of  the  year  1887  the 
plaintiff  freijuentiy  repeated  his  demand,  and 
the  defendant  as  often  apologized  for  bis  neg- 
lect and  promised  a  deed.  Then  the  plaintiff 
began  to  suspect  that  the  defendant  did  not 
own  the  land,  and  could  not  give  a  deed, 
and  he  told  tbe  defendant  that  in  such  case 
he  wanted  his  money  back.  The  defendant  • 
however,  aasnred  him  that  it  was  all  rlgh^ 
and  he  could  give  a  deed.  To  this  the  plain- 
tiff replied  that  he  would  give  the  defendant 
till  April  1,  1887,  and.  if  then  a  deed  was  not 
delivered,  the  money  must  be  returned.  No 
deed  having  been  tendered  at  that  date,  the 
plaintiff  afterwards  caused  tbree  letters  to  be 
sent  to  the  defendant  the  last  of  which, 
dated  June  80,  1897.  set  July  7.  1897,  as  tbe 
limit  of  plamtiff's  walthig.  On  July  8tb,  no 
conveyance  being  yet  produced,  the  plaintiff 
notified  the  defendant  that  he  rescinded  the 
contract  and  demanded  a  return  of  the  price. 
On  July  21,  1887.  the  plaintiff  began  the 
present  suit;  declaring  on  a  special  count  for 
the  breach  of  tbe  agreement  and  on  the  can- 
mon  counts.  Up  to  that  time  the  defendant 
bad  never  owned  tbe  land,  or  been  ready  to 
tender  a  conveyance  to  the  plaintiff.  At  tbe 
trial  In  the  Camden  circuit  this  was  the  case 
made  by  the  plaintiff,  and  In  Its  essential 
featnrea  It  was  scarcely  contradicted  by  the 
defendant  It  was  submitted  by  tbe  court  to 
the  jury  on  the  question  of  rescission  only, 
under  a  charge  that  mere  delay  on  the  part 
of  the  defendant  would  not  entitie  the  plain- 
tiff to  rescind  tbe  contract  and  that  to  Jus- 
tify his  doing  so.  the  jury  must  be  satisfied 
that  tiie  defendant  had  expressly  refused  to 
perform  the  contract,  or  had  rendered  himself 
Incapable  of  performing  It  or  had  otherwise 
evinced  his  abandonment  of  it  This  charge 
followed  the  opinion  of  tbe  court  of  errors  In 
McTague  t.  Building  Ass'n.  57  N.  J.  Law, 
427,  81  AtL  727.  and  was  not  excepted  to  by 
the  defendant  Under  It  the  jury  found  for 
the  plaintiff  tbe  sum  of  $496.  The  defendant, 
on  rule  to  show  cause,  asks  for  a  new  trial. 

Upon  the  first  count  of  the  declaration,  set- 
tli^  up  a  breach  of  the  agreement  we  think 
the  plaintiff's  right  to  recover  was  shown  be- 
yond controversy.  The  contract  obliged  the 
defendant  to  cause  a  conveyance  to  be  made 
within  a  reasonable  time  after  February, 
189S.  Delay  until  July,  1887,  was  a  clear 
default  unless  satisfactorily  explained;  and 
tbe  on^  explanation  offered  was  the  defend- 
ant's ne^ect  That  established  tbe  plaintiffs 
right  to  damages.  In  the  absence  of  any  evi- 
dence of  the  value  of  the  land,  other  than  that 
afforded  by  the  price  agreed  upon,  tiiat  price, 
with  legal  Interest  would  afford  a  proper 
measure  of  damages,  and  the  verdict  ren- 
dered Is  for  that  amount  Bo  that  tbe  Jus- 
tice of  the  case  Is  clearly  with  the  plaintiff. 
But  even  upon  the  ground  on  which  the  case 
was  submitted  to  the  jury,  we  think  t|ie  ver- 
dict should  be  sustained.  Tbe  defendant's 
neglect  had  rendered  him  Incapable  of  fulflll- 
kig  his  obUgatlon  to  tendw  «  coaTeTance 
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wlOiln  a  reuonable  time  after  Febnuur, 
1898,  and  lo  gross  was  tbat  neglect  ai  to 
erlnce  a  willful  disregard  of  bis  obligation. 
While  he  may  not  bare  Intended  never  to  give 
the  plaintiff  a  deed,  his  conduct  showed  that 
he  had  discarded  any  pnrpose  to  exercise  rea- 
sonable diligence  to  tbat  end,  and  thus  war- 
ranted the  Jury  In  finding  that  be  had  aban- 
doned the  contract  so  far  as  It  bound  him,  or 
at  least  had  rendered  himself  Inci^Able  (A 
performing  It  Either  conclusion  would,  un- 
der McTague  t.  Building  Ass'n,  ubl  supra,  jus- 
tify the  verdict  The  rule  to  ihow  cause 
should  be  discharged. 


CHAPMAN  V.  IRON  CLAD  RHEOSTAT  GO. 

(Supreme  Court  of  New  Jeney.  Nov.  7, 1888.) 

CoBFotu.Tioas— PowcKs  — FcBcnABB  or  Btook — 
Estoppel. 

L  tJnder  the  corporation  act  of  this  state 
<P.  L.  1886.  p.  277),  there  is  ui  Implied  grant 
of  power  to  corporations  to  purchase  shares  ct 
their  own  capital  stock,  whenever  such  pwv 
chase  is  re<imred  for  le^timate  corporate  pur- 
poses. 

2L  When  a  person  contracting  with  a  corpo- 
ratioa  has  fully  performed  his  part  of  the  con- 
tract and  cannot  be  restored  to  bis  former  sta- 
tus, or  be  honeatlr  dealt  with  otherwise  than  by 
holding  the  corporation  to  pwformaoce  of  its 
share  of  tiie  baTgaln.  the  plea  of  ultra  viieo  by 
the  corporation  is  inadmiwlUe. 

(Syllabui  by  the  Court) 

Action  by  Walter  L.  Chapman  against  the 
Iron  Clad  Rheostat  Company.  Heard  on  de- 
murrer to  declaratlona.  Judgment  on  demur- 
rer for  plalntlCF. 

Ai^ued  June  term,  1888.  before  LUDLOW, 
O0I/LIN8,  and  DIXON,  JJ. 

Clarence  L.  Murphj,  for  plaintiff.  BL  A.  & 
l^wla,  for  defendant 

DIXON,  J.  Tin  declaration  allegw  that 
It  was  agreed  between  the  plaintiff  and  the 
defendant  the  latter  belnc  a,  eorporatlou  or- 
ganized under  the  laws  ot  thla  state,  that  the 
defendant  should  employ  the  plaintiff  at  a 
regular  weekly  salary;  that  the  plaintiff 
should  purchase  and  hold  during  lila  emptoy- 
tu^t  80  shares  of  stock  In  the  defendant 
company;  and  that  If  the  defendant  should 
discharge  the  plaintiff  from  its  employ,  it 
would  purchase  said  stock  from  the  plaintiff 
at  par.  The  dedaratkm  further  allies  that 
In  purHuauce  of  said  agreement,  the  plaintiff 
i^uienil  Into  the  employ  of  the  defendant  at 
ii  weekly  salary;  that  be  purchased  said 
>iouk,  and  held  It  during  his  employment 
iiiid  tbat  the  defendant  discharged  Um  from 
the  employment  against  his  will;  that  there- 
upon  the  plaintiff  demanded  of  the  defendant 
-that  It  should  purchase  the  said  stock  from 
him  at  par,  and  the  defoidant  refused  to  do 
Ma  To  this  the  defendant  demurs,  fautlstlng 
that  tfate  defendant's  contnet  for  the  pnr^ 
<  hase  of  the  stock  was  on  Its  face  ultra  vires, 
and  therefore  not  enforceable  against  it  In 


ffingland  the  general  rule  seems  to  be  that 

corporations  cannot  purchase  their  own  stock 
without  express  authority  from  the  statute, 
though  perhaps  even  there  thia  rule  would 
not  be  applied  if  It  appeared  that  the  object 
of  the  purchase  was  not  merdy  to  traffic 
in  the  stock  or  to  diminish  the  amount  of  the 
capital,  but  to  accomplish  some  legltlnute 
corporate  purpose.  Hope  v.  Society.  4  Ch. 
Div.  827.  But  hi  the  United  SUtes  the 
weight  of  authority  seems  to  be  in  favor  of 
the  view  that  corporations  have  an  implied 
power  to  purchase  shares  In  their  own  capital 
stock,  provided,  of  course,  no  Illegitimate  de- 
sign appears.  Many  of  the  cases  are  cited  Id 
the  notes  of  23  Am.  ft  Eng.  Enc.  Iaw,  070. 
This  question,  as  It  turns  on  common-law 
principles,  seems  not  to  have  been  Judicially 
decided  In  New  Jersey,  nor  need  It  now  be: 
for  the  provisions  of  our  corporation  act  (P. 
L.  1886.  p.  277).  by  which  (section  20)  the 
shares  of  stock  In  every  corporation  are  de- 
clared to  be  personal  property,  and  (secUoa 
1)  every  corporation  Is  vested  with  power 
to  purchase  such  personal  estate  as  the  pur- 
poses of  the  corporation  shall  require,  except 
(section  S)  certain  designated  sorts  of  per- 
sonal property,  which  do  not  embrace  shares 
of  Its  own  capital  stock,  coupled  with  those 
provisions  which  recognize  the  power  of  cor- 
porations to  own  shares  of  thei;  own  capital 
stock  (sections  28,  88),  plainly  Imply  a  legis- 
lative grant  of  the  necessary  power  In  all 
cases  where  the  purposes  of  the  corporation 
require  It  In  the  present  case  the  fact  that 
the  corporation  exerted  the  power  in  order  to 
secure  the  services  of  the  plaintiff  Is  prima 
facie  suflScIent  indication  tbat  the  pvrpoaes  of 
the  corporation  required  It 

There  is  also  another  principle  standing  In 
the  defendant's  way.  The  plaintiff  has  fully 
performed  the  contract  on  his  part,  and  can- 
not be  restored  to  bis  former  status,  nor  be 
honestly  dealt  with  otherwise  than  by  hold- 
ing the  defendant  to  performance  of  Its  share 
of  the  bargain.  Under  these  circumstances 
the  plea  of  ultra  vires  Is  inadmissible.  Cam- 
den &  A.  R.  Co.  T.  May's  Landhig  &  B.  H.  C. 
B.  Ga,  48  N.  J.  Law,  SSa  7  Att.  S23.  The 
plaintiff  Is  entitled  to  Judgment  on  the  de- 
murrer. 


STATE  ex  t«l.  BROWN  v.  OLINK. 
(Supreme  Court  of  New  Jersey.  Nov.  7.  1S9&) 
CoxBTrroftoNAL  Law— CoMMtsstoicsRS  or  Public 

iTfSTHrOTIOX — POWRSS. 

1.  Under  the  decision  In  Oler  v.  Rldgeway,  2S 
Atl.  936.  S6  N.  J.  Law,  10.  that  the  act  of 
March  10.  1882  (3  Geo.  St  p.  3086),  U  consti- 
tutional, the  suppleiueot  to  that  act  passed 
March  29.  1897  (P.  L.  1897,  p.  120),  Is  also  con- 
stitutional. 

2.  According  to  that  supplement  a  secreurj 
to  the  commission  of  public  instruction,  appoint- 
ed for  a  term  previousbr  fixed  by  the  commis- 
sion, cannot  be  removed  by  the  commission  at 
will  before  his  term  ends. 

(Syllabus  hy  the  Coart^ 
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Quo  warranto  by  the  atate,  on  the  rela- 
don  of  William  O.  Brown,  against  George  M. 
Gllne.  Demurrer  by  the  defendant  Over- 
ruled. 

Argued  June  term,  1898,  before  LUDLOW, 
COLLINS,  and  DIXON,  JJ. 

a  y.  D.  JoUne,  for  relator.  Bdward  a  a 
Bleakly,  tor  defoidant. 

DIXOK,  J.  Tbls  Information  chargea  the 
defaulant  wltb  nanrplng  the  office  of  secre- 
tary to  the  commissioners  of  public  Instruc- 
tion Ip  the  city  of  Camden.  It  sets  out  that 
the  commlaaloners  were  organised  under  the 
act  of  March  10.  1892  (8  Oen.  St.  p.  3080); 
that  under  the  supplement  of  March  29,  1807 
(P.  L.  1897.  p.  120),  the  commission  on  April 
19,  1897,  fixed  the  term  of  secretary  to  the 
board  at  three  years,  and  forthwith  elected 
the  relator  to  that  office;  that  the  relator  at 
once  entered  into  the  office,  and  continued 
to  hold  It  ontU  May  2,  1898,  when  the  com- 
mission passed  a  resolntlon  to  make  the  term 
one  year,  and,  without  any  complaint  against 
the  rdator,  elected  the  defendant  to  the  of- 
fice; whereupon  the  defendant,  against  the 
relator's  protest  and  objection,  seized  the  of- 
fice, and  still  retains  the  aame.  On  this  in- 
formation the  defendant  demurs.  To  sus- 
tain his  demurrer,  the  defendant  contends 
that  the  anpidement  at  1897  la  special,  and 
therefore  nnconstitqtional,  and  that,  eren  If 
It  be  Talid.  the  commission  had  the  power 
of  changing  the  secretary's  term  at  will,  and 
of  conferring  upon  the  defendant  a  lawful 
claim  to  that  office,  when  tbey  resolved  to  do 
ao.  Neither  proposition  can  be  maintained 
in  this  court  In  Oler  t.  Bldgeway,  S5  N. 
J.  Law,  10,  25  Atl.  986^  thia  court  decided 
that  the  act  of  March  10,  1892,  was  general 
and  valid.  So  much  t>eing  granted,  It  la 
Impossible  reasonably  to  condemn  the  sttpple- 
ment  of  1897  as  special.  Thla  supplement 
extends  Ita  provlslona  to  every  board  organ- 
ized under  the  act  of  1892;  and,  although  It 
relates  to  bot  one  function  of  the  board,  yet 
In  that  respect  it  is  like  every  distinct  en- 
Actment  of  the  original  statnte,  and  la  aa 
funeral  as  any  of  them.  Had  It  been  incor- 
porated in  that  statnte  when  passed.  It  could 
neither  have  been  singled  out  from  Its  aaso- 
clates  as  special,  nor  have  Impaired  the  gen- 
erality of  the  whole  act 

That  the  commission  was  not  empowered 
to  shorten  at  will  the  term  of  a  secretary  who 
had  been  appointed  for  a  term  previously 
fixed  by  the  board  Is,  we  think,  made  clear 
l>y  the  second  section  of  the  supplement 
which  enacts  that  the  secretary  so  appointed 
fhall  hold  office  for  the  said  term,  subject 
to  removal  by  the  commissioners  on  complaint 
for  cause  stated.  The  legislature  would  not 
liare  expressly  subjected  the  officer  to  this 
narrow  power  of  removal  on  complaint  for 
cause  If  it  had  been  Intended  to  leave  him 
Bubject  to  the  broad  power  of  removal  at 
wiU.  Itae  state  la  enUtled  to  Jadgm«it  on 
ttie  demnmr. 


ALBXANDBB  v.  BR06LEY  et  al. 
(Supreme  Court  of  New  Jersey.  Nor.  9,  1898.) 
Contra  OT  Procured  bt  Pradd. 
A  contract  which  a  party  is  Induced  tor  a 
false  representation  to  sign  without  leadug, 
and  without  a  knowledge  of  its  contents,  la 
void,  although  he  might  have  discovered  the 
fraud  by  reading  It 
(Syllabus  bj  the  Oonrt) 

Certiorari  to  coort  <tt  common  pleaa,  Mid- 
dlesex connty. 

Action  by  Hkmll  M.  Alaxandn  agalnat 
John  Brogley  and  Jacob  Brogley,  partners  aa 
Brogley  Broa.  From  a  judgment  for  defend- 
ants^ plalntlflt  bring!  certiorari.  Affirmed. 

Ai^ed  November  term,  1886,  b^re  DBP- 
UB,  VAN  SYCKEL.  and  GABBISON,  JJ. 

Freeman  Woodbridge,  for  plaintiff.  George 
S.  Sllaer,  for  defendants 

VAN  SYCKEL,  J.  Thla  ault  waa  brought 
by  the  plaintiff  to  recover  from  the  defend- 
ants the  sum  of  ^Ifi,  upon  an  agreement  In 
writing,  signed  by  them,  whereby  they  agree 
to  take  one  copy  of  a  "Biographical  and  Por- 
trait Cyclopedia"  from  the  Biographical  Pub- 
lishing Company,  which  subseqnently  assign- 
ed the  claim  to  the  plaintiff.  The  suit  waa 
originally  Instituted  In  the  court  for  the  trial 
of  small  causes,  and  thence  appealed  to  the 
Middlesex  pleas,  where  Judgment  was  ren- 
dered In  favor  of  the  defendants.  The  de- 
fense set  up  was  that  the  contract  was  sign- 
ed by  Jacob  Brogley  (one  of  the  partners),  in 
the  firm  name,  upon  the  fraudulent  represen- 
tation of  the  agent  of  the  publishing  com- 
pany; that  Brogley  did  not  read  It  nor  was 
it  read  to  him;  and  that  he  was  Indnced  to 
sign  It  without  knowing  Its  contents  by  the 
representetlon  of  the  agent  that  he  wished 
him  to  sign  for  the  purpose  of  ascertaining 
how  Brogley  Bros,  spelled  their  name.  The 
trial  judge  In  the  common  pleas  charged  the 
jury  that  where  a  person  slgna  a  paper,  be 
Is  bound  to  know  Its  contente,  but  that  the 
rule  has  this  exception:  If  the  person  who 
asks  another  to  sign  a  paper  Induces  him  to 
omit  reading,  and  to  rely  upon  the  faith  of 
hla  representation,  that  excuses  the  person 
who  signed  the  contract  from  the  obligation 
to  read  It;  that  he  may  rely  upon  such  state- 
ment, and,  If  it  is  fraudulent  It  vitiates  the  con- 
tract There  Is  nothing  In  the  charge,  in  this 
respect  of  which  the  plaintiff  can  Justly  com- 
plain. The  question  of  fraud  was  properly 
submitted  to  the  Jury,  and  under  the  evidence 
the  verdict  In  favOT  at  the  defendant  was 
fully  warranted. 

The  trial  judge  also  stated  to  the  jury  that 
the  evidence  showed  that  Brogley  Bros,  were 
engaged  as  partners  In  the  baking  business, 
and  that  unless  It  appeared  that  Jacob  Brog- 
ley was  authorized  to  bind  the  firm  In  the 
purchase  of  tbls  book,  the  plaintiff  could  not 
recover  against  the  partnership.  The  plain- 
tiff Inslste  that  thla  charge  of  the  court  waa 
ttToneona,  for  the  reason  that  thla  point  waa 
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not  raggested  on  tbe  trial  by  the  defendants' 
connsel.  and  that,  it  the  objection  bad  been 
made  earlier  In  the  trial,  the  plaintiff  conld 
have  amended.  It  was  not  a  case  of  mis- 
Joinder  of  defendants.  It  waa  admitted  that 
the  defendants  were  partnera  as  alleged  in 
the  pleadings.  It  was  a  question  for  tbe  Jury, 
under  the  evidence  In  tbe  caase,  whether 
John  Brogley  had  acqniesce4  In  the  signing 
of  the  contract  The  Judgment  abould  be 
affirmed,  with  costs. 


SIMON  et  aL  T.  HBNBT  eC  tL 
(Sopreme  Oonrt  Vt  New  Jersey.  Not.  7»  18e&) 

NxoLioKxoi —  Blastiito  —  Appiu.  —  Harhlbm 

Error. 

L.The  defendants,  having  contracted  with 
municipal  anthorities  to  construct  a  public  sew- 
er in  a  street,  used  dynamite  to  blast  out  trap 
rock  in  making  the  necessary  trench.  The 
plaintiffs  claimed  that  the  concussion  resuldng 
from  the  blasts  cracked  the  walls  of  their  build- 
ing standing  on  tbe  side  of  the  street.  Hdd 
that,  If  the  defendants'  exerdaed  reasonable 
care  and  skill  in  the  use  of  the  explodve,  they 
were  not  responilble  for  the  damage  alleged. 

2,  The  rejection  of  testimony  admissible  for 
a  porpost  other  tfasn  that  for  which  it  Is  offer- 
ed will  not  justify  the  setting  aside  of  a  rer- 
ffict,  when  tbe  testimony,  If  recdved,  could  rea- 
BonaUy  hare  but  slight  effect. 

(Syllabus  by  the  Court) 

Action  by  Bobert  Simon  and  others  against 
Michael  Henry  and  othen.  Jndgment  for 
defendants.  Rule  to  show  cause  why  new 
trial  should  not  be  granted.  Rule  discharged. 

Argoed  June  term,  1898,  befbre  LUDLOW 
and  DIXON,  JJ. 

Flavel  McQee.  for  idaintlfl*.  (X  L.  Oorbln. 
for  defendants. 

DIXON,  J.  The  plaintiffs  were  the  owners 
of  a  factory  on  the  comer  of  Gardner  street 
and  tiie  boulevard  In  the  town  of  Union, 
Hudson  county;  and  tbe  defendants  con- 
tracted with  the  anthorities  of  the  town  to 
construct  a  pnbllc  sewer  in  the  bonlevard. 
To  make  the  necessary  trench,  the  removal 
of  trap  rock  was  required,  and  the  defend- 
ants removed  It  by  blasting  with  dynamite. 
The  plaintiffs  claimed  that  the  concussion 
resulting  from  the  blasts  cracked  the  walls 
of  their  factory,  and  they  brought  this  suit 
to  recover  compensation  for  the  damage. 
The  court  charged  the  Jury,  in  substance, 
that  If,  In  the  prosecution  of  the  work,  the 
defendants  had  exercised  reasonable  care 
and  skill,  they  could  not  be  held  responsible. 
On  this  topic  the  learned  Judge  said  to  the 
jury:  "Beasonable  care  *  *  *  Is  that 
care  which  reasonably  prudent  men  acquaint- 
ed with  this  character  of  work,  •  •  • 
acting  cautiously  and  prudently,  with  a  de- 
sire to  avoid  Injury  to  ottaers,  would  exercise 
In  tbe  performance  of  It  *  *  *  You  can 
take  Into  consideration  all  the  circumstances, 
as  bearing  on  the  queatlon  whether  the  de- 
f  endaata  baTa  axerclsed  that  care  or  not,^ 


the  character  of  the  soil,  the  character  fif  tbt 
rock,  what  they  used  In  blasting  the  rock, 
how  they  Idasted  It  the  manner  of  doirg 
It  whether  too  much  of  explosives  waa  used, 
whether  the  drill  boles  were  too  far  apart, 
whether  they  endeavored  to  take  out  too 
much  rock  at  one  time,  In  length  or  In  depth, 
the  proximity  to  the  bunding,  and  the  Injury. 
AU  of  the  conditions  there  are  for  yon  to  de' 
tennlne,  as  bearing  upon  tbe  question  of  tbe 
exercise  of  reasonable  care.  Blaatlnff  close 
by  a  building  necessarily  would  require  a 
high  degree  of  carfrr-^iterbaps  the  hlgbeet  de- 
gree of  care— to  protect  the  bonding  from  In- 
jury. It  aU  comea  under  tlie  term  'reaaoiH 
able,'  afttt  all,  depending  upon  an  tlie  dr* 
com  stances  surrounding  It" 

Under  this  charge  the  Jury  found  for  the 
defendants,  and  the  plaintiffs  now  seek  to 
set  aside  the  verdict  on  the  ground,  mainly, 
that  the  defendanta  are  responeible  even 
though  they  did  exercise  reasonable  care  and 
skill.  To  support  this  position,  they  rely 
chiefly  on  tbe  case  of  McAndrews  v.  Collerd. 
42  N.  J.  law,  189,  where  the  court  of  errors 
held  that  one  who  malntalna  a  public  nui- 
sance is  liable  for  the  damage  thereby  causedr 
notwithstanding  his  exercise  of  all  possible 
skill  and  care  to  prevent  harm.  To  come 
within  the  range  ta  this  decision,  the  plain- 
tiffs must  make  out  that  the  blastfaig  of  rock 
by  dynamite  In  the  construction  of  a  pnbllc 
sewer  through  a  highway  Is  per  as  a  nui- 
sance. The  evidence  In  this  case  by  no  means 
tended  to  establish  such  a  proposition.  On 
the  contrary,  it  was  to  the  effect  that  blast- 
ing was  the  only  practlcaUe  mode  of  remov- 
ing the  rock;  that  dynamite  was  an  exirioslve 
often  used  In  such  wwk;  and  that  if  need 
with  reasonable  care  and  skill,  It  was  aa  aafe 
as  other  explosives.  The  proposition  there- 
fore would  fall,  unless  It  should  be  hdd  that 
the  building  of  public  sewers  In  streeta  laid 
over  rock  would  neceaaarlly  create  a  nui- 
sance; and  for  thla  tbe  plaintiffs  do  not  con- 
tend. Nor  do  we  think  It  accords  wltii  com- 
mon experience  that  the  careful  and  skillful 
use  of  these  explosives  involves  more  danger 
to  person  or  property  than  such  uae  of  varl- 
ona  other  forces  which  science  baa  discov- 
ered, and  which.  In  their  general  effect,  pro- 
mote the  convenience  and  progress  of  society, 
and  are  therefore  recognised  as  lawful  agen- 
clea.  In  McAndrews  r.  CJoUerd.  nbl  anpra, 
the  nuisance  consisted,  not  In  the  nse  of  ex- 
plosives, but  In  the  maintenance  of  a  maga- 
zine where  a  large  quantity  was  stored.  In 
Booth  V.  Ballroad  Co.,  140  N.  Y.  267,  S5  N. 
B.  692,  and  in  French  v.  Vlx,  14S  N.  T.  90, 
37  N.  E.  612.  it  was  held  that  the  temporary 
nse  of  explosives  In  the  blasting  of  rock, 
provided  reasonable  care  be  exercised,  is  law- 
ful, and  damage  resulting  from  concuaslcn 
thereby  produced  Is  damnum  absque  Injuria. 
We  find  no  contrary  declalon.  On  thla  point 
therefore,  the  plaintiffs  have  no  oanae  nt 
com[dalnt 

They  also  object  to  the  overruling  of  an 
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offer  on  their  part  to  proTe  that,  before  the 
work  was  commenced,  ooe  of  the  defendants 
assured  and  guarantied  them  that  the  work 
would  cause  no  damage  to  the  building.  This 
being  an  action  of  tort,  the  guaranty  was  not 
ATaUable,  and  the  only  ground  on  which  the 
testimony  might  be  received  was  that  the 
assurance  afforded  some  evidence  against  the 
defendants  that  the  proper  prosecution  of  the 
work  would  not  cause  damage,  and  hence, 
if  damage  was  caused.  It  resulted  from  the 
Improper  prosecution  of  the  work.  But  the 
testimony  was  offered  for  a  quite  different 
purpose,  and  this  idea  was  not  suggested  at 
the  trial.  Had  the  evidence  been  received,  its 
reasonable  effect  In  the  direction  Indicated 
would  be  so  slight  that,  under  the  circum- 
stances, we  think  its  rejection  does  not  Jus- 
tify a  new  trial. 

'rite  plaintiffs'  counsel  mentions  other 
jfi'ounds  of  objection,  but  they  do  not  appear 
to  be  of  sufficient  substance  to  call  for  discus- 
sion. The  evidence  presented  a  fair  case  for 
the  decision  of  the  Jury,  and  their  determina- 
tion must  stand.  The  rule  to  show  cause  Is 
discharged. 


GUMMING  V.  T.  A.  GILIiEESPIE  OO.t 

(Oonrt  of  EiTOn  and  Appeals  of  New  Jetiey. 

Not.  14,  189&) 
Nmlmbhob— QvBSTioiv  fob  Jobt— Omv^uothhis 

I!(  HlOBWlT. 
1.  The  qnestiona  of  reasonable  care  on  the 
part  of  the  defendant,  and  that  of  contributory 
■egligence  on  the  imrt  of  the  idalntifl;  were 
■nbmltted  Iv  the  trial  Judge  to  the  Jury.  Edd 
not  erroneoas,  under  the  drcumstaDces  of  the 

C2.  The  defendant,  having  due  a  ditch  across 
the  highway,  laid  a  temporary  bridge  over  part 
of  ft  on  one  side  of  the  road,  and  at  nifcht  pat 
a  rod  light  at  each  side  of  the  bridge.  The 
plaintiff,  approaching  on  a  bicycle,  thought  that 
the  red  llKUts  indicated  that  the  danger  was  be- 
tween them,  and,  nttemptlsg  to  pass  oatnide 
of  them,  fell  Into  the  trench.  Had,  that  evi- 
dence produced  by  the  plaintiff  that  it  was  the 
usual  practice  for  persons  placing  obstructions 
In  the  hlfdiway  to  put  a  red  light  at  each  end 
of  the  obstruction  was  competent  testimony.^ 
McOill,  Gh.,  and  Garrison,  I^pplneott,  Tan 
Sycfccl  and  Vredenburgh,  JJ..  dissenting. 
fSyllabns  hj  the  Court) 

Error  to  circuit  court,  ISssa  county. 

Action  by  Nellie  Gumming  against  the  T. 
A.  Gllleq;»ie  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

R.  H.  Boyd,  Jr..  for  plaintiff.  SL  B.  Good- 
ell,  for  defendant 

DIXON,  J.  On  the  evening  of  August  13, 
1897,  shortly  before  nine  o'clock,  the  plain- 
tiff, a  young  woman  23  years  of  age,  was 
riding  a  bicycle  on  the  road  known  as  "Belle- 
ville Avenue,"  in  Montdair.  It  was  «.  moon- 
light night,  bnt  the  road  lay  In  the  deep 
shadow  of  trees.  The  carriage  way  was  40 
feot  broad,  of  which  a  width  of  about  18  feet 
In  fbe  middle  was  macadamized.  The  plain- 
tiff rode  on  the  macadam,  a  little  to  the  left 

1  For  disHenting  opinion,  see  41  Atl.  868. 


of  the  center  line,  het  companion  being  be- 
hind, at  her  right  When  she  came  to  a 
smooth  piece  of  road  having  a  descent  of 
about  four  feet  in  a  hundred,  being  an  ex- 
perienced rider,  she  coasted.  Presently  she 
saw,  about  SOO  fe6t  ahead,  two  red  lights, 
one  in  the  middle  of  the  road,  and  the  other 
a  few  feet  to  the  right  of  It  Knowing  that 
they  indicated  danger,  she  pressed  her  foot 
against  the  tire  of  her  wheel  as  a  brake, 
and  checked  her  speed.  After  riding  thus 
for  something  over  200  feet,  discerning  no 
obstruction  on  the  left  side  of  the  road,  and 
concluding  that  the  danger  was  between  the 
lights,  she  resumed  coasting,  and  almost  im- 
mediately went  into  a  trench  at  a  point  a  lit- 
tle to  the  left  of  the  center  of  the  highway. 
The  trench  had  been  lawfully  dug  by  the  de- 
fendant company  for  the  purpose  of  laying  a 
water  pipe,  and  the  dirt  bad  been  thrown 
out  on  the  lower  side.  It  extended  entlrdy 
across  the  avenue,  and  over  it,  between  the 
points  marked  by  the  lights,  a  temporary 
bridge  for  the  passage  of  vehicles  had  been 
placed,  but  there  was  no  other  covering, 
barrier,  or  warning  to  secure  the  safety  of 
travelers.  The  uncontradicted  testimony  was 
that,  according  to  the  customary  mode  of 
giving  notice  at  night  of  ot)8truct]ons  In  high- 
ways, two  red  lights  in  the  road  would  In- 
dicate the  extremities  of  the  danger.  On 
this  state  of  facts,  with  evidence  of  some  oth- 
er circumstances  favorable  to  the  defendant 
which  need  not  now  be  noticed,  because  they 
were  In  dispute,  the  plaintiff  recovered  dam- 
ages for  the  Injuries  received  by  falling  in- 
to the  trench,  and  the  defendant  seeks  to  re- 
verse the  Judgment 

There  are  three  assignments  of  error,— the 
flrst  for  the  refusal  of  the  trial  court  to  non- 
suit the  plaintiff  at  the  close  of  her  case, 
the  third  for  the  refusal  to  direct  a  verdict 
for  the  defendant  on  the  whole  evidence, 
and  the  second  for  the  admission  of  some  tes- 
timony offered  by  the  plaintiff.  The  first  and 
third  assignments  may  be  considered  togeth- 
er. 

To  support  the  claim  for  a  nonsuit  or  a  vw- 
dlct,  the  defendant  insists  that  the  evidence 
failed,  beyond  controTersy.  to  show  negli- 
gence In  the  defendant,  or  established  beyond 
dispute  the  contributory  negligence  of  the 
plaintiff.  We  do  not  concur  In  either  view. 
When  the  defendant  had  rendered  one-half 
of  the  highway  absolutely  Impassable  for  ve- 
hicles. Its  duty  was  to  exercise  reasonable 
care  and  prudence  to  notify  travelers  of  that 
fact;  and  there  Is  no  rule  of  law  which  de- 
clares, nor  must  reason  necessarily  conclude, 
that  this  duty  was  fulfilled  when,  at  night 
two  red  lights  were  put  at  the  extremities  of 
that  part  of  the  road  which  was  safe.  It 
was  for  the  Jury  to  determine  whether  some 
further  signal  or  barrier  was  not  reasonably 
requisite  to  apprise  travelers  of  the  place  of 
danger. 

The  question  as  to  plalntUTs  contributory 
negligence  la  a  mote  nrlona  one^    It  la 
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pUln  that,  by  greater  cantlon,  ibe  might 
have  avoided  the  acddent  Le«  ipeed,  or 
a  position  upon  ttu  Ucyde  affording  better 
tadlltlee  for  atoppliv  or  dlnaoontlng,  might 
have  permitted  her  to  aave  taeneU  from 
harm.  On  the  other  hand.  It  la  dear  she  was 
not  utterly  careless.  She  perceived  the  lights. 
She  understood  their  general  Import,  and 
pondered  upon  and  tried  to  dlscoTer  Uielr 
special  mesinlng  io  that  ^tnatlon.  She 
thought  she  hsd  done  so,  and  her  conclusion 
accorded  with  the  customary  significance  of 
snch  signals.  She  was  entitled  to  assome 
that  the  road  was  safe  unless  there  was  af- 
firmative evidoice  of  danger,  and  her  delib- 
erate Judgment  was  that  no  such  evidence 
sppesred  wllh  respect  to  the  left  half  of  the 
road.  On  that  Judgment  she  acted,  and,  had 
It  been  correct,  she  would  have  gone  on  In 
safety.  She  did  not  see  the  trench  nor  the 
pile  of  dirt  beyond  It  The  deep  shadow 
of  the  trees  ctmcealed  them,  and  she  did  not 
learn  of  their  presence  until  she  fell.  So  that, 
even  If  she  had  been  riding  very  slowly  and 
with  her  feet  upon  the  pedals,  she  might  still 
have  fallen. 

Under  these  drcomstances,  on  which  tri- 
bunal, the  Judge  or  the  Jury,  did  the  law 
cast  the  duty  of  determining  whether  the  de- 
gree of  care  that  she  exercised  was  that  of 
reasonable  prudence  or  not?  The  law  does 
not  attempt  to  define  the  requirements  of 
reasonable  prudence  for  the  great  variety  €f 
drcomstances  presented  In  litigation,  and 
therefore  In  all  cases  It  mnst  be  a  question  of 
fact  whether  reasonable  prudence  appears, 
n  he  declsiou  of  such  questions  Is  generally 
committed  to  the  Jury,  and  only  when  reason- 
able minds  cannot.  In  view  of  the  evidence, 
dlflTer  upon  the  question.  Is  the  Judge  author- 
ised to  pronounce  the  decision.  In  the  pres- 
ent case  the  trial  Judge  held  that  there  was 
room  for  snch  a  difference,  and  submitted 
the  matter  to  the  Jury,  with  appropriate  In- 
structions. We  find  ourselves  unable  to  con- 
clude that  his  opinion  was  erroneous  In  law. 
Our  own  differences  admonish  us  that  he 
was  not  wrong. 

The  remaining  assignment  of  error  Is  that 
the  idslntlff  was  allowed  to  prove  what  was 
the  usual  practice  with  respect  to  placing 
lights  as  signals  upon  obstructions  In  public 
roads.  We  think  this  evidence  was  legally 
admitted.  It  bore  upon  the  question  of  rea^ 
sonable  care  In  the  defendant,  not  that  com- 
pliance with  the  custom  wotdd  necessarily 
exonerate,  or  noncompliance  Inculpate,  the 
defendant,  but  that  its  conduct  in  that  regard 
would  be  a  material  fact  for  the  considera- 
tion of  the  Jury.  Likewise  it  was  relevant 
In  passing  upon  the  plaintiff's  behavior.  If 
she  bad  ascribed  to  the  signals  a  meaning 
contrary  to  their  usual  significance,  It  might 
have  argned  less  prudence  In  securing  the 
elements  of  a  reasonable  Judgment  before 
determining  upon  her  course.  Although  she 
did  not  distinctly  swear  that  she  knew  the 
dnstom,  yet  her  deciding  according  to  It  was 


some  Indication  tiutt  she  did  know  It,  and  so 
the  custom  became  an  Important  fset  for  bar 
guidance.  We  find  no  error  In  the  record, 
and  the  judgment  mnst  be  affirmed. 

McGILL.  Ch.,  and  GABRISON.  LIPPIN- 
OOTT.  TAN  8T0KBU  and  VBBDBN- 
BUROH,  JJ.,  dissenting. 


FOUGERAT  v.  LAUREL  SPRINGS  I.ANI> 
GO.  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  14,  180&) 
CoaroiUTioss— AccODXTiKO  Br'TRSASoaaB — ^Loas 

OF  COBPORATE  PUSDS. 

1.  The  treasDrer  of  a  compan;.  who.  with 
the  company's  consent,  deposita  its  funds  in 
hank  to  hia  credit  as  treasurer,  is  entitled  to 
allowance  for  so  much  of  the  depodt  as  was 
lost  by  the  failure  of  the  bank,  in  acoonnting 
with  the  company. 

2.  l!1ie  treasurer  of  a  company  ia  not  char^^' 
able  with  interest  on  the  funds  of  the  company 
in  his  hands,  unless  it  be  shown  that  he  used 
them  for  his  own  purposes,  or  that  he  used 
them  or  ought  to  have  used  them  in  snch  a 
way  Ri  to  earn  interest. 

8.  When,  on  appeal  respectlnK  an  account,  a 
diarge  oomplalned  of  by  ue  appellant  is  atrnck 
out,  credits  which  are  so  connected  with  the 
charge  aa  to  require  adjastment  with  it  most 
likewise  be  considered,  although  they  are  not 
made  the  aubject  of  direct  appeaL 

(Syllabus  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  Rene  J.  Pougeray  against  Oie  Lau- 
rel Sprlnga  Land  Company  and  others.  From 
the  Judgment,  defendants  appeaL  Modified. 

John  F.  Hamed  and  D.  J.  Pancoast,  for  ai>- 
pellants.  B^e  J.  Fougeray  and  G.  T.  D. 
JoUne^  tor  respondent 

DIXON,  J.  The  general  features  of  this 
cause  may  be  found  in  50  X.  J.  Eq.  185,  21 
Aa  499;  Id..  SO  N.  J.  Oq.  766.  26  AU.  8S6. 
It  is  now  before  this  court  on  appeal  from 
parts  of  the  decree  lettllE^r  the  account  tbera 
directed. 

The  first  ground  of  appeal  Is  that  the  court 
of  chancery  refused  to  allow  the  appellant 
Korb,  in  his  account  with  the  Laurel  Sprlnga 
Land  Company,  as  Its  treasurer,  the  sum  of 
9423.96,  which  was  lost  AprU  30, 1890,  by  the 
failure  of  a  bank  In  which,  with  the  consent 
of  the  company.  It  was  deposited  to  the  credit 
of  "Charles  Korb,  Treasurer."  The  reason 
given  for  this  refusal  Is  that  the  company 
then  had  not  that  sum  or  any  sum  of  money 
on  hand,  and  therefore  the  credit  must  have 
r^resented  the  funds  of  some  other  ovmer. 
The  same  reason  Is  now  suggested  In  sup- 
port of  the  decree.  'The  testimony  shows 
that  this  reason  Is  not  true  In  fact  Korb 
swears  that  the  balance  so  on  deposit  be- 
longed  to  the  company.  The  expert  account- 
ant employed  by  the  complainant  testifies 
that;  according  to  the  company's  booka,  there 
was  then  In  the  company's  treasury  a  cash 
balance  of  ^76bl&  The  account  prevared 
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Iqr  Uie  mutw  to  whom  tbe  court  had  referred 
ttie  ecconntUig  ibowe  tbat  up  to  June  80, 
1890^  tbe  computy  had  received  In  cub  9%- 
0e&96  more  tban  It  had  paid  out  Ai^nst 
flieee  cIrcumBtancea,  we  find  no  evidence  aup- 
porciiv  tile  aaaertlon  that  tbe  credit  In  the 
bank  could  not  bare  belonged  to  tbe  com- 
pany. This  Item  abonld  be  credited  to  tbe 
aiveUant 

The  next  ground  of  appeal  la  becauae  Kerb, 
the  treaanrer,  is  charged  with  Interest  cm  the 
balancea  of  corporate  funds  tn  bis  hands  on 
June  14,  1881,  and  annually  thereafter,  from 
ttie  date  of  the  balance  to  June  14, 1897,  when 
the  decree  below  was  made.  The  bill  In  this 
caae  was  filed  September  2%  ISDO,  against 
the  company,  its  pr^Aen%  Cord,  and  Its 
treasurer,  Korb;  and  at  once  by  a  restraining 
ordw,  and  thereafter  by  an  Injunction,  the 
defendants  wne  enjoined  from  dlspod&g  of 
the  money  or  other  assets  of  the  company. 
This  testralnt  omtlnued  until  January,  18M, 
when,  on  appeal,  the  Injunction  was  dts- 
sidTed.  The  decree  made  January  19,  18M, 
required  the  defendants,  within  SO  days 
thereaftn.  to  state  an  account  of  receipts  and 
disbursements  according  to  the  prayw  of 
the  bill,  up  to  the  date  of  the  decree,  and  di- 
rected that,  immediately  cm  the  eonflrmati<m 
of  the  account  1^  the  court,  tba  company 
sfaotdd  declare  a  dividend  of  an  the  net 
enralngs  ot  the  company  not  needed  for  the 
legltlniste  purposes  of  the  company's  busi- 
ness. This  account  was  promptly  presented 
by  the  defendants,  and  tbe  decree  now  under 
review  Is  that  by  which  It  was  settled  and 
confirmed.  It  thus  appears  that  from  June. 
1881,  When,  under  the  decree.  Interest  begins 
to  run,  until  January.  1884,  the  treasurer, 
Korb,  as  well  as  the  oOier  defaidants,  was 
forbidden  by  InJunctlMi  to  dl^ose  of  the 
company's  funds,  and*  of  course,  had  no  right 
to  Invest  them*  and  that  from  January,  1894, 
unta  the  making  of  tbe  decree^  In  June,  1897, 
K  was  their  duty  to  ke^  th^  ready  to  meet 
anch  dlvldoid  as  might  be  declared  pursu- 
ant to  the  decree  cf  January,  1894.  During 
the  whole  period,  Korb  held  the  money  as  a 
mere  d^osltary  of  tbe  company  whose  treaa* 
nrer  he  wa%  and  had  no  other  duty  with 
reject  thereto  tiun  that  of  a  custodian.  It 
to  not  dalmed  that  he  actually  made  use  of 
the  funds,  or  that  In  any  way  they  were  a 
source  ci  profit  to  him.  Undw  these  circum- 
stances, we  perceive  no  gronnd  for  charging 
him  with  Interest,  and  this  diarge  i^uld  be 
struck  out 

Tbe  third  ground  of  ai^eal  la  that  the  sal- 
aries allowed  to  Cord  as  presMeut  end  Korb 
as  secretary  and  treasurer  of  tbe  company 
are  Insuffldrat  We  tblidc  that  tbe  sums 
mentioned  In  the  decree  are  adequate.  In  a 
statement  wpended  to  and  approved  by  the 
decree,  these  officers  are  credited  with  Inter- 
est upon  their  salaries,  as  If  annually  pay- 
dbl*.  While  the  company  waa  allowed  In- 
terest upon  tbe  yearly  balances  In  the  laods 
of  the  treasurer,  this  might  have  been  equL- 


table.  But,  aa  we  dlmlnate  the  diarge  for 
Interest,  we  should  also  disallow  the  cor 
respcaidlng  credit  These  officws  were  the 
active  managers  (tf  the  company,  and  they 
have  known  during  all  this  litigation  that 
there  was  money  aum^  lying  Idle  In  the 
treasury  to  pay  them  wbateva  compensa- 
tion they  had  earned.  They  were  also  par>- 
ties  In  the  cause,  and  therefore  able  to  apply 
to  tba  court  at  any  time  to  fix  and  pay  the 
compensation  due.  Equitably  It  was  not  pay- 
able until  It  was  thus  fixed,  and  that  It  was 
not  fixed  sooiwr  Is  wholly  the  fault  of  the 
officers  ih^seives.  We  think  their  acqui- 
escence In  thus  leaving  It  in  the  treasury, 
where  they  knew  It  was  profitless  to  the  com- 
pany, precludes  them  from  claiming  that  It 
was  earning  Interest  for  them.  Although 
this  credit  of  Interest  has  not  tnen  expressly 
appealed  from,  yet  It  seems  to  be  so  Inters 
woven  with  the  matters  which  are  the  direct 
Bubjecto  of  appeal  as  to  require  adjustment 
Jointly  with  them.  If,  therefore,  the  wjfpA- 
lanto  acc^t  our  Judgment  retarding  the 
chaxgaB  of  Interest  they  must  likewise  accept 
It  as  to  the  credits  of  Interest  Let  tbe  decree 
below  be  modified  In  accordance  with  these 
views. 


SHEPABD  A  M0R3B  LUMBBB  Ca  T. 
BUBROUGHS  et  al. 
(Supreme  Court  of  New  Jersey.  Nov.  7.  189a) 

AmUL— CSRTinOATION    OV    QOBSTIOM— SiLBS- 
STOPFIBI  IM  TiunsiTU— Bona  Fids 

PURCHASBItS. 

1.  In  cases  certified  by  circuit  oonrts  for  ad- 
vice, the  supreme  court  deals  with  questions  of 
law  only. 

2.  Tbe  right  of  stoppage  in  transitu  may  be 
exercised  at  any  time  before  the  goods  sold 
bare  reached  the  place  for  delivery  to  the 
conatfrnee.  _       .  „ 

8.  The  plaintiff  sold  lumber  to  T..  and  T.  sold 
It  to  the  defendant;  whereupon  the  pluintlff 
shipped  it,  in  Ottawa,  to  the  defendant.  In 
New  York,  on  bills  of  lading  naming  the  d»< 
fendant  as  consignee,  and  sent  the  bills  to  T. 
Bdd,  tbat  T.  received  the  bills  for  the  defend- 
ant, and  no  further  transfer  of  the  bills  waa 
necessary  to  enable  the  defendant  as  purchas- 
er, to  defeat  the  tdalntllTs  right  of  stoppage 
la  tranaltn  for  the  Inaolvency  of  T._  _ 

4.  Tbe  plaintiir  sold  lumber  to  T..  and  T. 
sold  it  to  the  defendant,  for  a  price  which  the 
defendant  credited  on  a  pre-existing  debt  doe 
to  him  fiom  T.  Hel4,  that  the  defendant  was 
a  porchaaer  for  value  so  far  aa  was  necessary 
to  entitle  him  to  defeat  the  plabitiff*a  right  to 
stop  the  lumber  In  translta  for  the  InaolTeney 
of  T. 

5.  The  plaintiff  sold  lumber  to  T.  on  credit 
and  T.  sold  It  to  the  defendant.  Eeid,  that 
mere  knowledge  on  tbe  part  of  the  defendant 
that  T.  bad  not  paid  for  tbe  lumber  was  not 
anfflcient  to  defeat  the  defendant's  claim  aa  a 
bona  fide  pnrchaB»  against  the  plaintiff's  right 
of  stoppage  in  transitu  tor  T.*s  InsolveDcy. 

(Syll^bna  by  the  Court) 

Caae  cotlfied  from  drcnlt  court  Hudatn 
county,  for  advisory  opinion. 

Beplevin  by  tbe  Sbqiard  *  Morse  liomber 
0<m^any  against  Bamu^  B.  Towner,  Boi^ 
■ce  F.  Burroughs  was  admitted  to  defend  the 
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•ctioD.  The  caoM  was  referred  to  a.  referee, 
wbo  reported  In  fitvor  of  plaintiff,  and  a  mo- 
tkm  to  aet  aalde  the  report  waa  certified  to 
the  lupreme  court  for  Its  adrlaorr  opinion. 

Argued  Jnne  term,  1^8,  before  LUDLOW 
and  DIXON,  JJ. 

Gbarlea  h.  Gorbln,  for  plalntUL  Flavel  Mo- 
Oee,  for  defendant  Bmroiq^ 

DIXON.  J.  The  plaintiff,  hftTinf  lold  2T 
car  loads  of  lumber  to  Samnel  B.  Towner, 
iUpped  It  between  Marcfli  8  and  Hazcb  8; 
1890,  at  Ottawa,  by  tbe  Canada  Atlantic  BaD- 
road  Companr,  to  H.  F.  BumniKbs.  21  Bear 
Ter  Btreet,  New  Xork,  to  whom  Towner  bad 
•old  it  On  Its  arrival  at  Weehawken,  ila 
the  Weat  Shore  Ballroad,  seren  car  loads 
were  delivered  on  board  ot  lighten  to  Bnr- 
rons^;  but  the  oOier  20  cars  were  detained 
b7  a  block  on  tht  railroad  more  than  a  mile 
from  the  place  of  truunhlpment  While  to 
detained,  on  March  29. 1890,  the  plaintiff  seis- 
ed these  20  car  loads  by  a  writ  of  replevin  Is- 
sued out  of  the  HudSMt  drcult;  on  the  ground 
that  Towner  had  become  Insotvent  and  tbe 
lumber  was  stUl  In  transit  Burroivhs  hav^ 
tng  been  admitted  to  defend  this  action,  the 
eanse  was  referred  to  W.  B.  WUUams,  Baq^ 
who  reported  in  favor  of  the  plaintiff.  A 
motion  to  set  aside  this  report  has  been  cer- 
tified b^  the  circuit  to  this  court  for  Its  ad- 
visory opinion.  In  such  cases  ttie  supreme 
court  deals  only  with  questions  of  law.  Des- 
tefano  v.  OBlandrlello,  ST  N.  7.  Law,  48&.  SI 
AtL  S86:  Hurray  v.  Baflway  Co.,  89  Atl.  648. 

Several  questions  of  law  are  presented: 

nzat,  the  defendants  mve  that  the  tnuislt 
was  ended.  On  this  point,  we  think,  the 
proofs  fuUy  sustain  tbe  referee.  The  rail- 
road company  had  certainly  not  completed  Its 
duty  as  a  carrier  whUe  It  remained  unable 
to  get  tbe  cars  to  the  place  where  the  lumber 
should  be  delivered  to  the  consignee. 

Second,  It  Is  Insisted  that  the  Inmber  was 
la  tbe  custody  of  the  United  Stato,  under 
bond  for  export,  and  therefore  was  not  sub- 
ject to  selsure  under  process  from  a  state 
court.  No  representative  of  the  United  States 
i^ipeara  In  the  cause,  and  no  Issue  ai  this 
diaracter  was  raised  by  the  pleadings.  For 
this  reason,  we  think,  this  dalm  was  rightly 
discarded  by  the  referee. 

Next  it  was  claimed  by  Borroogba  that  he 
bad  purchased  ttie  lumber  from  Towner  bona 
fide  and  for  value,  and  hence  the  plaintifTs 
right  of  stoppage  hi  transitu  for  Towner's  In- 
solvency  had  expired.  The  referee  reported 
that  he  rejected  this  claim  on  two  grounds, 
vis.:  Because  tbe  bills  of  lading,  which  the 
plaintiff  had  sent  to  Towner,  had  not  been 
by  him  turned  over  to  Burronghs,  and  be- 
cause Burroughs,  when  be  purchased.  _knew 
that  Towner  bad  not  paid  therefor,  anffliierely 
gave  Town«  credit  for  the  price  eta  a  pre- 
existing debt 

With  regard  to  the  bQIs  of  lading,  the  gen- 
eral rule  is  thus  stated  In  2  Ben].  Sales,  | 


128S;  "The  vmdor's  rli^t  storage  in 
tnuisitn  Is  defeaalble  In  one  way  only,  and 
this  is  whm  tiie  goods  are  repreamted  by  a 
bill  of  lading,  and  iriien  the  vendee,  being  in 
possession  of  sndi  document  of  tlUe  witb  the 
vendor's  assent,  transfers  It  to  a  third  per- 
son, who  bona  fide  gives  value  for  tt"  But 
In  tbe  present  case  the  plalntlfl  bad  dilpped 
tbe  lumber  dlreeUy  to  Burroui^  on  bms  of 
lading  naming  blm  as  consignee,  and  had 
parted  with  the  bnia  by  eendlnc  tbem  to 
Towner.  As  Towner  was  not  named  to  the 
bms,  he  bad  no  legal  interest  In  tbem;  and. 
as  he  had  acOA  the  goods  to  Bmxun^bB.  It 
should  be  held  that  when  he  received  tbe 
bnia  from  tbe  plalntlfl,  be  received  fliem  for 
Bnrroughs,  who,  after  the  plaintiff  had  de- 
livered them,  was  tbe  cmly  parson  having  a 
legal  interest  in  tbem.  As  consignee.  Bur- 
roughs could  make  legal  dalm  to  Hw  d^very 
of  the  lumbw  from  the  carriw,  wltlioiit  pro- 
ducing an  Indorsnuoit  of  tbe  Mils  trm 
Towner.  As  the  plaintifrs  ven^  bad  no  In- 
terest bi  the  bills,  and  bis  fbnnal  tranafier  at 
them  to  Burroughs  would  not  ^ange  Otetr 
legal  effect  as  evidence  of  title  In  Banou^a, 
we  think  sucb  trantfer  was  not  owientlal  to 
Burroughs*  position  as  a  bona  fide  pardiaser 
for  value. 

Concerning  the  other  objection  to  Bur- 
roughs' petition,  vis.  ttaat,  wboi  he  bonffht  of 
Towner,  be  knew  Towner  bad  not  paid  for 
tbe  Inmber,  and  merely  gave  Towner  credit 
tor  tbe  price  on  a  pre-exIsUng  debt  It  seems 
Chat  these  facto  are  not  suflBclent  to  defeat 
blm.  la  Cuming  v.  Brown,  9  Bast,  006.  Lord 
EUenboroogta  saJd  that  tbe  words  "bona  flde.** 
In  this  connection,  do  not  mean  **wtthoat  no- 
tice that  the  goods  bad  not  been  paid  for," 
but  *^ritbout  notice  of  sudt  dreunistances  as 
mdered  flie  bill  of  lading  not  fklrly  and  Imhi- 
estly  astignable."  Such  Is  the  pnipm  mean- 
ing of  tbe  ^ression.  Something  more  Oian 
knowledge  that  the  origlnat  vendor  scdd  tbe 
goods  on  credit— e.  g:  knovriedge  ttiat  tbe  ven- 
dee la  taisolvent  or  does  not  Intend  to  pay- 
Is  necessary  to  CMVict  tbe  second  pnrdiaaer 
of  mala  fides.  £a  Leatk  v.  Scott,  3  Q.  B.  Dlv. 
S76,  the  court  of  appeal  held  ttaat  a  past  eaa- 
atderatlon  was  auffident  to  enaUe  a  bona  fide 
purchaser  to  defeat  the  right  of  stoppage  to 
transitu.  It  Is  difficult  to  see  bow  It  can  be 
said  that  when  Burroughs  exttngulsbed  bis 
pre-existing  claim  agatost  Towner,  and  ac- 
cepted the  transfer  of  the  lumber  to  Hen 
thereof,  he  did  not  give  present  value  for  fbe 
lumber.  He  gave  bis  right  of  action  for  tiie 
pre-exIsMng  debt 

We  are  therefore  of  (pinion  that  tbB  referee 
has  not  reported  or  found  the  facte  neceaaary 
to  support  his  conclusion  in  tevor  ot  tbe  plato- 
tiff.  When  we  look  Into  the  testimony,  wblch 
baa  also  been  sent  up  to  this  court  we  find 
in  It  evidence  tending  to  prove  that  Bnr- 
Tonghs,  when  be  purchased,  knew  of  Town- 
er's Insfdvency;  but  ttits  evidence  Is  not  of 
sucb  a  character  as  to  strip  tbe  matter  of 
doubt  We  tSierefwe  cannot  decide  It,  and 
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moot  remit  the  cause  to  the  circnit,  witb  the 
AaTlce  that  If,  besides  the  facts  already 
found,  It  be  determined  that  Borrougha,  when 
be  bought  from  Towner,  bellered  the  latter 
to  be  Insolvent,  or  for  other  reasons  acted 
mala  fide,  then  the  plaintiff  should  bare  Judg- 
ment; otberwlM,  the  report  should  be  wt 
aside. 


STATB  T.  ACKBRMAN. 
<8iipTeme  Ooort  of  New  Jersey.  Nor.  T.  180SJ 

AAMIMO— FUOB  KB  BimS9— IlTDIOTHaifT— VT^ 
DBHOS— APPBAb— RlTIBV. 

1.  In  the  act  approved  Apiil  26,  18M  (1  Gen. 
St  p.  1102).  the  words,  "if  any  person  •  •  * 
•hall  keep  a  place  to  which  persons  may  resort 
*  *  *  for  betting  apon  the  event  of  any 
horse  race  *  *  .  *  er  for  gambling  in  any 
form,"  impwt  the  keei^ng  of  a  place  with  in- 
tent that  persons  may  resort  thither  for  betting, 
«tc. 

2.  The  comiBon<-law  form  of  an  indictment 
iot  keeping  a  disorderly  house,  charging  that 
the  defendant  permitted  persons  to  be  and  re- 
main in  bis  house  betting  on  horse  races,  does 
not  legally  cbai^  a  violation  of  the  statute 
Above  mentioned. 

8.  A  servant  chanced  with  participBting  In 
the  beeping  of  his  master's  disorderly  house 
may  put  in  evidence  representationB  made  to 
him  by  his  master  respecting  the  natnre  of  the 
business  carried  on  by  the  maatw  in  the  house, 
by  which  representations  the  servant  claims  he 
was  led  to  believe  that  the  business  was  law- 
tnL 

4.  No  state  of  proof,  short  of  a  substantial 
Admission  by  the  defendant  of  all  the  facts  es- 
•ential  to  guilt,  will  Justify  the  court  In  refus- 
ing to  charge  the  jury  in  a  criminal  case  that 
the  defendant  should  not  be  convicted  unless 
the  Jury  believed  that  he  was  guilty  beyond  a 
reasonable  doubt 

5.  On  error  the  court  cannot  legally  look  into 
a  so-called  "transcript  of  testimony/'  unless  It 
be  emtfraced  in  the  bill  of  exc^itlona  or  oUier^ 
wise  authenticated  by  the  trial  court 

(SyHahns  by  the  Court) 

Brror  to  court  of  quarter  sessions,  Passaic 
county;  Barkalow,  Judge. 

Weatej  Ackerman  was  convicted  of  keep- 
tng  a  disorderiy  house,  and  brings  error.  Be- 
T«!aed. 

Argued  Jnne  term,  1898,  befbra  LTTDIjOW, 
OOLLINS.  and  DIXON,  JJ. 

John  W.  Harding,  for  plaintiff  In  error. 
Biigene  Emley,  Prosecutor  of  the  Pleas,  for 
the  SUte. 

DIXON,  J.  This  case  la  brou^t  here  from 
the  Passaic  quarter  sessions  by  writ  of  error, 
without  such  a  certificate  as,  under  the  act 
of  May  9,  1894  (1  Gen.  St  p.  1154),  author- 
bses  and  requires  the  court  to  consider  the  en- 
tire proceedings  taken  at  the  trial.  Ryan  t. 
State,  60  N.  J.  Law,  652,  38  Atl.  672.  The 
paper  book  In  which  the  case  Is  presented  is 
of  a  somewhat  unusual  character.  It  con- 
tains—First, the  writ  of  error,  with  the  le- 
«al  record  of  the  judgment  of  the  sessions 
annexed;  second,  what  Is  said  to  be  a  tran- 
script of  the  testimony  taken  at  the  trial, 
without  any  authentication  by  the  court; 
out  a  MH  of  floueptloDS,  dnly  sealed  tbs 


Judge  of  the  sessions.  In  no  way  referring  to 
the  "transcript  of  testimony,"  but  complete 
In  itself;  and,  fourth,  the  assignments  of 
error,  based  upon  the  record  of  the  Judgment 
and  the  bill  of  exceptions.  Under  these  cir- 
cumstances, the  transcript  of  testimony 
forms  no  part  of  the  case  before  as,  and  can- 
not be  considered.  Acker  t.  State,  S2  N.  J. 
Law.  239.  19  Aa  258. 

The  indictment  contained  In  the  record  ia 
In  the  form  usual  at  common  law  for  the  of- 
fense of  keeplug  a  disorderly  house.  By  sec- 
tion 192  of  the  crimes  act  (1  Gen.  St  p.  1046), 
such  an  offense  Is  declared  to  be  a  misde- 
meanor punishable  by  Imprisonment  not  ex- 
ceeding two  years,  or  fine  not  exceeding 
9500,  or  both.  The  Judgment  In  this  case 
sentenced  the  defendant  to  pay  a  fine  of  f  1,- 
000  and  to  be  Imprisoned  for  one  year.  Evi- 
dently this  Judgment  was  not  warranted  by 
the  statute  Just  mentioned. 

It  Is,  however,  claimed  to  be  authorized  by 
an  act  approved  April  26,  1894  (1  Gen.  St  p. 
1102),  which  enacts  "that  if  any  person 
*  *  *  shall  keep  a  place  to  which  persons 
may  resort  •  •  •  f or  betting  upon  the 
event  of  any  horse  race  •  *  •  or  for  gam- 
bling in  any  form,"  such  person,  on  convic- 
tion, shall  be  punished  by  a  fine  of  not  less 
than  ¥1,000,  nor  more  than  $5,000,  and  by 
imprisonment  for  not  less  than  one  year,  nor 
more  than  five  years.  The  Indictment  char- 
ges the  defendant  with  keeping  a  disorder- 
ly boose,  causing  persons  of  evil  fame  to 
frequent  the  house,  and  permitting  them  to 
be  and  remain  there,  drinking,  tippling,  fight- 
ing, curring,  swearing,  gaming,  t>ettlng  on 
horse  races,  and  misbehaving  themselves,  to 
the  common  nuisance,  etc.  We  think  this  In- 
dictment does  not  property  charge  a  violation 
of  the  act  of  1894.  Applying  to  that  act  the 
strict  Interpretation  which  statutes  defining 
crimes  shonld  receive,  its  words,  "if  any  per- 
son •  •  •  shall  keep  a  place  to  which 
persons  may  resort  •  •  •  for  betting,"  do 
not  Import  the  keeping  of  a  place  to  which  It 
is  possible  for  persons  to  resort  for  betting, 
nor  the  keeping  of  a  place  to  which  persons 
do  in  fact  resort  for  betting;  their  fair  Im- 
port la  tiie  keeping  of  a  place  with  the  Intent 
that  persons  shall  resort  thither  for  betting. 
This  Intent  of  the  keeper  Is  essential  to  guilt 
But,  In  the  common-law  offeuse  of  keeping  a 
disorderly  house,  the  Intent  of  the  keeper  Is 
not  essential.  The  fact  that  be  keeps  a  house 
which  to  his  knowledge  Is  rendered  disorder- 
ly by  the  conduct  of  those  whom  he  permits 
to  frequent  It  Is  the  gist  of  the  misdemeanor, 
and  will  constitute  guilt  whatever  his  In- 
tent may  be.  This,  and  only  this,  is  the 
charge  of  the  present  indictment.  No  doubt, 
proof  of  the  charge  in  this  Indictment  with 
respect  to  betting  upon  horse  racfes  would  be 
evidence  of  the  defendant's  guilt  under  the 
act  of  1894,  but  the  ultimate  aim  of  the  proof, 
under  the  Indictment,  would  be  the  knowl- 
edge and  permission  of  the  defendant,  while 
under  the  act  It  must  reach  beyond,  to  his 
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Intent,  which  might  or  micbt  not  be  inferred 
from  hli  knovledfe  and  permteelon.  Enter- 
taining this  Tlew  of  the  sm-tute,  we  mnat 
conclude  that  the  eentence  Is  iU^ial. 

If  this  were  the  oidy  error,  we  might,  pet- 
hapfl,  under  section  144  of  the  criminal  pro- 
cedure act  at  1888  <F.  L.  p.  866),  remand  the 
case  to  the  sessions  for  a  legal  judgment  on 
the  couTlctlon.  But  we  And  other  errora, 
disclosed  by  the  bill  of  exceptions,  one  of 
which  Is  presented  by  the  following  extract 
from  the  bill:  "Thereupon  the  evidence  to 
maintain  the  said  Issue  on  the  part  of  the 
said  state  was  produced,  and  also  eTldence  In 
behalf  of  the  said  defendant  was  offered,  un- 
do* which  It  was  claimed  that  during  all  the 
period  mentioned  In  said  Indictment  and  dui^ 
lug  which  It  was  therein  alleged  that  said 
defendant,  Ackerman,  kept  and  maintained 
said  house  named  In  said  Indictment,  the  said 
house  was  under  the  direct  management  and 
control  of  (me  John  Oarrabrant,  who  was  the 
proprietor  thereof,  and  that  the  defendant, 
Ackerman,  was  merely  employed  by  said 
John  Garrabrant  as  a  serrant  or  emidoyfi 
under  wages;  that  said  defendant  did  not 
bare  any  part  In  the  management  or  cmtrol 
of  the  place;  that  be  never  did  anything  In 
said  place  except  under  the  Immediate  dlrec- 
tlmia  of  said  Garrabrant,  who  was  always 
present,  and  told  sild  defendant  directly  what 
to  do,  and  that  d^endant  in  so  doing  only 
obeyed  said  Garrabrant;  that  said  Garra- 
brant told  said  defendant  before  said  defend- 
ant went  to  work  for  said  Garrabrant,  and 
while  so  working  for  him,  the  natwe  of  the 
business  whldi  said  Garrabrant  carried  on, 
from  which  said  defendant  belleTod  that 
said  business  carried  on  by  said  Garrabrant, 
behig  the  alleged  act  which  constituted  said 
house  disorderly,  was  not  unlawful  And 
thereupon  the  counsel  tor  said  defendant 
asked  said  defendant  what  said  Garrabrant 
had  told  said  defendant  was  the  nature  of 
his  <sald  Garrabrant's)  buslnos,  which  led 
said  defendant  to  beliere  said  business  was 
lawful;  wtaereupm  the  said  prosecutor  Inter- 
posed an  objection,  and  Insisted  that  the  said 
gneetion  and  evidence  so  offered  to  be  given 
by  said  defendant  was  not  good  or  admissible 
In  law  upm  the  Issue  aforesaid,  and  his 
bmor,  the  said  Judge,  held  and  affirmed  that 
uld  evidence  so  offered  was  not  admissible 
In  law,  and  the  ssid  defendant  was  not  al- 
lowed to  answer  saM  question,  which  was 
overruled  by  the  Judge,  who  nded  that  said 
defendant  would  be  permitted  to  be  asked  1^ 
his  counsd  whettier  he  (defendant)  conUaued 
there  during  the  time  that  he  remained  under 
representation  from  said  Garrabrant,  which 
he  believed  to  be  tm^  that  said  business  was 
a  legal  bwlness;  to  which  ruling  of  his 
honor,  the  said  Judge,  flie  defendant  iHmyed 
a  bill  of  exception,  and  his  honor,  the  said 
Judge,  sealed  the  exception  accordingly." 
The  court  appears  here  to  have  ruled,  in  snb- 
stance,  that,  if  a  master  keeps  a  disorderiy 
house,  and  employs  therein  a  servant,  to 


whom  he  makes  representations  as  to  the  na- 
ture of  the  business  carried  on  hi  the  house, 
and  the  servant  Is  led  by  those  representa- 
timu  to  b^eve  that -the  business  is  lawfuL 
the  savant  cannot,  when  indicted  for  keep- 
ing tbe  disorderiy  house,  offer  thoee  repre- 
sentotlons  ss  evidence  In  his  defense^  This 
pK^osltton  we  deem  emmeous  to  law.  The 
question  <m  aueh  an  indlctmoit  would  be. 
we  tbhik,  whether  the  servant  participated  la 
the  keeping  of  the  house,  with  knowledge 
Of  mcb  facto  aa,  under  tbe  legal  presumption 
that  he  knew  ttw  law,  awrised  him  tbat 
the  house  was  disorder^.  One  of  tbe  facts 
wtering  toto  Us  knowledge  mij^t  be  the 
resentottons  of  his  msster.  Thus,  a  bonae  of 
prostitution  might  be  represented  1^  ttie  mas- 
ter to  bis  servant  as  a  lawful  lod^ng  bonae, 
and  if  tticK  came  to  the  knowledge  of  tbe 
servant  no  tecto  Incondstent  with  this  rep- 
resoitatlon.  and  be  believed  It,  Ua  defense 
would  be  estaUlshed.  Of  coarse,  Hie 
xcsentatlons  of  tbe  master,  ml^t  disdoae 
facto  which,  under  the  legal  presumption  Jast 
mentioned,  would  charge  the  servant  with 
knowledge  of  the  disorderiy  character  of  the 
house,  or,  outside  of  ttiose  representationa, 
the  servant  might  be  informed  of  such  fact^ 
or  the  representotlotts  tbemselvea  ml^t  be 
of  mere  opinions  as  to  the  law,  to  any  of 
wUch  cases  they  would  not  exonerate  tbe 
servant  But  these  con^eratioos  go  catbeF 
to  the  affect  and  weight  of  the  re^seoto- 
tlons  than  to  Uielr  admissibility  as  evidence. 
As  the  bill  cd!  exceptions  to  this  case  does  not 
show  the  nature  of  tbe  representotions,  be- 
yond this,  that  they  led  the  servant  to  be- 
lieve tbe  business  to  be  lawful,  and  as  the 
other  testimony  to  the  ease  Is  not  l^aD^  be- 
fore .us,  we  cannot  say  that  the  rejection  of 
the  offered  evidence  was  not  bijuxleaa  to  tbe 
defendant  en  the  merits. 

The  same  potot  appears  to  have  beoi  pre- 
sented to  the  trial  Judge  to  the  reqnesto  to 
diarge  which  wwe  not  comi^led  with,  but 
It  need  not  be  further  dlaensaed.  It  IB  proper 
to  add  that  the  charge  of  the  Judge  to  the 
Jury,  as  set  out  in  the  bill  of  excepttons.  In- 
dicates that  his  ruUngs  on  this  subject  wen 
Induced  by  his  opinion  that  the  testlm<my  to 
the  ease  established  beyond  controversy  the 
inculpatory  knowle^e  of  the  defendant,  but 
owing  to  tbe  form  of  the  case  on  error,  we 
cannot  be  legslly  assured  of  tbe  correctness 
of  that  opinion. 

Another  error  should  be  noticed.  Tlie  de- 
fendant requested  a  charge  that  he  could  not 
be  convicted  unless  the  Jury  believed  tbat  he 
was  guilty  beyond  a  reasonaUe  doubt  This 
waa  not  i^ven.  We  can  concdve  ot  no  state 
of  proof,  short  of  a  substantial  admission  by 
the  defendant  of  all  the  facte  essentlsl  to 
guilt  which  would  Justify  the  withholding 
of  such  a  charge.  Whether  to  this  case  there 
was  such  an  admlsslmi  the  trill  of  exc^tloos 
does  not  ^ow.  Let  the  Judgment  be  re- 
versed, and  the  record  t»e  remitted  to  the 
Passaic  quartv  sessions  for  a  new  trial 
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RIMBACK  T.  ESSEX  COUNTY  PARK 
COM'BS. 

(Supreme  Oourt  of  New  Jersey.  Not.  7,  1898.) 
Bhimmt  Domun— Appeal  prom  Awasd— Cost. 

1.  Under  the  conntr  park  act  (P.  L  1890,  p. 
169;  2  Oen.  St.  p.  2618),  when  a  single  sum 
has  been  awarded  hj  commisBioners  to  all  per- 
sons interested  in  the  land  oondemnedi  one  of 
those  persons  may  appeal  to  the  drctut  oonM 
in  respect  to  his  separate  interest. 

2.  On  snch  an  appeal  being  taken,  the  conrt 
■honld  ascertain  to  what  portion  of  the  sum 
awarded  by  the  commissioners  the  arawllant  is 
entitled,  in  order  that  the  costs  of  the  aweal 
may  be  legally  adjodged,  and  that  the  sharea 
of  those  not  appealins  may  be  paid  to  them. 

(Syllabns  by  the  Oonrt.) 

Case  certified  from  circuit  court,  Essex 
county;  Child,  Judge. 

Actton  by  the  Xiasez  county  puk  commls- 
slonera  against  Jmegb  H.  Blmback.  Defend- 
ant appealed  to  the  drcolt  court,  which  certi- 
fied the  case. 

Argued  June  term,  1898,  before  LUDLOW, 
COUJNS,  and  DIXON,  JJ. 

S.  Howell  Jones,  for  appellant  J.  L.  Munn, 

for  respondent 

DIXON,  J.  The  fourth  section  of  the  coun- 
ty park  act  of  March  5,  189K  (P.  L.  1895.  p. 
169;  2  Oen.  St  p.  2018),  provides  that  the 
appraisement  commissioners  shall  ivpraise 
the  lands  or  rights  In  land,  and  assess  the 
damages,  of  all  persons  Interested  in  the 
land  required  for  a  public  park;  that  in  case 
of  any  dispute  between  the  owner  and  other 
party  Interested  as  to  their  respective  rights 
or  shares  In  and  to  the  sum  so  assessed  and 
ascertained,  the  park  commission  may  pay 
said  som  to  the  county  clerk,  to  be  disbursed 
among  the  parties  entitled  to  the  same,  by 
the  order  of  the  circuit  court  of  the  county, 
upon  the  application  of  any  party  interested 
and  due  notice  to  the  others;  and  that  should 
the  owners  of  the  lands  or  of  rrghts  in  the 
land  feel  aggrieved  by  the  award  of  the 
commissieners,  tbey  or  either  of  them  may 
appeal  from  the  award,  in  respect  to  their 
Interests  therein,  to  the  circuit  court  of  the 
county.  Under  this  act  commissioners  in 
Essex  county  appraised  at  a  single  sum  the 
rights  of  an  owner  and  of  a  tenant  In  posses- 
sion who  had  also  an  option  to  purchase. 
The  tenant  appealed  to  the  circuit  court  and 
thereupon  the  circuit  court  asked  the  advice 
of  this  court  upon  the  following  matters,  viz.: 
(1)  Whether,  under  the  act  entitled  "An  act 
to  establish  public  parks  la  certain  counties 
In  this  state"  (2  Oen.  St  tit  "Public  Parks,"  8| 
SI,  52),  the  above-named  Joseph  H.  Blmback. 
as  lessee,  under  a  lease  for  years,  whose 
leasehold  Interest  Is  condemned  In  the  same 
proceedings  and  embraced  In  the  same  award 
of  damages  as  the  fee  of  the  land,  may  carry 
on  an  appeal  from  such  award,  there  being 
no  separate  valuatJon  of  his  Interest  as  lessee 
In  the  award  made  by  the  commissioners; 
<2)  whether  such  appeal,  if  lawful,  should  be 
taken  by  the  tenant  alone,  without  Jolfiing 


the  landowner;  (8)  tiiiether  the  ^per  prac- 
tice in  such  case  is  tot  the  tenant  to  take  the 
appeal  In  the  Joint  names  ot  himself  and  the 
landowner,  and  afterwards,  if  the  landowner 
Is  unwUllng,  enter  a  sererance,  and  proceed 
In  the  name  of  the  tenant  alone;  (4)  whether 
a  tenant  holding  by  virtue  of  a  written  lease 
containing  an  option  to  purchase  the  leased 
lands  may,  pending  the  duration  of  snch  op- 
tion, take  snch  an  appeal  In  the  Joint  names 
of  tenant  and  landowner,  and  prosecute  the 
same,  where  the  award  Is  made  under  said 
act  In  a  gross  sum  for  an  Interests  In  the 
condemned  lands;  (S)  whether  snch  tenant 
holding  such  option,  on  giving  security  for 
costs,  may  prosecute  such  an  appeal  without 
the  consent  and  against  the  will  of  the  land- 
owner; (6)  whether  the  service  upon  said 
park  commissioners  of  a  notice  and  a  copy 
of  an  Injunction  pro  ut  the  same  hereto  an- 
nexed. Issued  out  of  the  court  of  chancery 
subsequently  to  the  taking  of  the  above-men- 
tioned appeal,  restraining  said  Rogers,  the 
landowner,  from  Interfering  with  or  opposing 
the  said  appeal  and  proof  of  service  ot  such 
notice  before  the  circuit  court,  shall  be  con- 
sidered as  a  waiver  by  said  Rogers,  tbe  land- 
owner, of  his  objection  and  opposition  to  the 
prosecution  of  the  said  appeal  in  his  name. 
The  park  commissioners  were  the  objecting 
party,  on  whose  objeetkm  the  aiipeal  was  de- 
nied. 

The  act  clearly  gives  the  tenant  a  right  to 
appeal  In  respect  to  his  Interest  and  we  think 
such  an  appeal  may  be  taken  by  him  alone, 
without  Joining  the  landowner.  We  see  no 
good  reason  for  compelling  the  owner  to 
Jeopardize  his  Interest  In  the  award  by  Join- 
ing In  the  appeal,  nor  should  his  acquiescence 
In  the  award  be  allowed  to  defeat  the  right 
of  the  tenant  The  owner  has  no  legal  con- 
cern ^Ith  an  appeal  which  the  tenant  takes 
In  respect  to  his  own  Interest  solely.  Wheth- 
er the  appeal  should  be  presented  In  the 
name  of  the  tenant  alone,  or  In  the  names  of 
himself  and  the  owner,  followed  by  a  sum- 
mons calling  upon  the  latter  to  Join  In  prose- 
cuting the  appeal  or  be  severed  therefrom,  is 
a  matter  of  form  only.  On  an  appeal  being 
taken,  the  court  according  to  the  statute, 
becomes  vested  with  authority  to  determine 
the  question  of  the  value  of  the  land,  or 
the  rights  In  land,  and  the  damages,  and  Is 
to  frame  an  Issue  on  which  a  Jury  may  assess 
the  valne  of  the  land,  or  the  rights  la  land, 
and  the  damages.  On  the  verdict  of  the 
Jury  the  court  is  directed  to  enter  judgment 
for  the  amount  thereof,  with  costs  for  the 
appellant  if  the  Jury  have  Increased  the  valu- 
ation In  his  favor,  but  allowing  costs  against 
him  If  the  Jury  have  failed  so  to  do.  These 
provisions  seem  to  require  that  lu  case  of 
an  appeal  taken  by  some,  not  all,  of  the  par^ 
ties  Interested  In  the  property  condemned,  the 
court  should  ascertain  to  what  portion  of  the 
original  award  the  appellants  are  entltied,  In 
order  that  costs  may  be  legally  adjudged  up- 
on the  verdict,  and  that  the  shares  of  those 
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not  appealing  may  be  paJA  to  them.  AI- 
thongb  tbe  express  authority  to  make  such 
an  ascertainment  Is  conferred  by  the  statute 
upon  tbe  court  only  when  the  sum  awarded 
by  the  commissioners  has  been  paid  to  the 
county  clerk,  yet  a  like  authority,  to  be  exer- 
cised, of  course,  In  accordance  with  the  gen- 
eral principles  of  Judicature,  appears  to  be 
fairly  Implied  In  the  case  supposed.  Tbe 
Tlews  thus  expressed  Indicate  our  response 
to  the  sereral  questions  propounded  by  the 
circuit 


OA  SKILL  T.  BARBOUR  et  aL 
^Supreme  Conrt  of  New  Jersey.  Not.  7,  1808.) 

Tkotkk— SrrpiciBiroT  or  Dbclaratios. 

A  declaration  In  trorer  alleged  the  fol- 
lowlng  facta,  vis.:  That  chattels  were  mort- 
gaged to  a  tntfltee  In  possession,  who  lost,  and 
defendants  found,  themj  that  the  court  of 
chancery  discbaraed  such  trustee,  and  appoint- 
ed tbe  plaintiff  Instead,  and  directed  assign- 
ment to  him  of  the  mortgage,  which  was  as- 
signed Bcoordlngly;  and  then  charged  that, 
before  tbe  plaintiff  succeeded  to  the  trust,  tbe 
defendants  converted  and  disposed  of  the  chat- 
tels to  their  own  nse.  HM,  on  demnrrer,  that 
tbe  action  could  not  be  maintained. 
(Syllabus  by  the  Court) 

Acthm  bj  JoMpb  H.  Ouklll,  tnutee. 
against  William  Barbour  and  others.  Heard 
on  demurrer  to  amended  declaration.  De> 
mnrrer  sustained. 

Argmd  June  tenn,  1896,  before  ICAOIB, 
C  J.,  and  DIXON,  LUDLOW,  and  COL- 
LINS. JJ. 

Babbitt  &  Lawrence,  for  plaintiff.  Eugene 
fitevenson,  for  defendants. 

COLLINS.  J.  By  tbe  declaration  demurred 
to  It  Is  averred  that  on  December  1,  1893, 
the  Burlington  Carpet  Company  mortgaged 
to  the  Camden  Safe-Deposit  &  Trust  Com- 
pany, as  trustee,  among  other  goods  and  chat- 
tels, 2S7  copper  rolls;  that  on  August  7, 
1894,  the  Camden  Company  was  lawfully 
possessed,  as  of  Its  own  property,  as  such 
trustee,  of  the  said  rolls,  and,  being  so  pos- 
sessed, casually  lost  the  same  out  of  Its  pos- 
session, and  that  on  that  day  tbe  same  came 
to  the  possession  of  tbe  defendants  by  find- 
lug:  that  on  August  10,  1806,  the  court  of 
-chancery  relieved  and  discharged  the  Cam- 
den Company  from  all  further  performance 
of  the  trust  under  the  mortgage,  and  sub- 
stituted tbe  plaintiff  as  trustee,  and  ordered 
assignment  to  him  of  the  mortgage,  and  that 
afterwards  the  Bflme  was  so  assigned.  It  Is 
then  charged  that  before  the  plaintiff  succeed- 
ed to  the  trust  tbe  defendants  converted  and 
disposed  of  tbe  rolls  to  their  own  use,  to  tbe 
damage  of  tbe  plaintiff  as  trustee,  etc.  If  the 
plaintiff  Is  to  be  considered  as  tbe  assignee  of 
A  chose  In  action,  he  must  fall,  because  there 
Is  no  authority  for  bis  maintaining  suit  there- 
on In  his  own  name.  Statutes  making  choses 
in  action  assignable  at  law  have  been  held  to 
Include  those  arising  ex  delicto,  U  they  affect 


property  rights  (Final  r.  Backus,  IS  Mich. 
218;  26  Am.  &  Eng.  Enc  Law,  746);  bat  our 
Btatute  in  that  regard  Is  in  terms  limited  to 
those  arising  ex  contractu,  except  Id  case  tbe 
assignor  be  dead.  (2  Gen.  St  p.  2536.  f  21; 
Id.  p.  1  340).  niat  the  plalntUT  Is  suc- 
cessor to  a  trust  Is  immaterial.  The  trust 
Itself  was  a  mere  equity,  arising  out  of  tbe 
convention  of  parties,  and  not  by  <4>eratl<m 
of  law.  A  court  of  law  deala  only  witb  legal 
titles,  and  tbe  plalntUf  must  rtiy  on  bis  as- 
signment On  tbe  other  hand,  if  the  plaintiff, 
as  we  tblnk  Is  pnn^erly  the  case.  Is  to  be 
considered  as  succeeding  to  tbe  legal  title  of 
chattels  by  assignment  of  the  mortgage,  be 
has  no  standing  to  maintain  trover  when  be 
alleges  a  conversion  prior  to  his  right  of  pos- 
session. The  holder  of  a  mortgage  entitled 
to  possession  may  sustain  trover  for  the  mort- 
gaged chattels,  and  the  mere  statement  of  a 
mortgage,  without  naming  its  terms,  will 
Imply  a  right  of  possession;  but  It  Is  funda- 
mental In  trover  that  the  plaintiff  must  have 
bad  bis  right,  whatever  Its  character,  at  the 
time  of  the  conversion.  A  subsequent  ac- 
quisition of  title  wHI  not  support  the  action. 
Chit.  PI.  (lltb  Am.  Ed.)  148,  140,  notes  2.  3; 
Overton  v.  Wllllston,  31  Pa.  St  160.  TlUe  to 
chattels  may  be  traosfored  by  an  owner  or 
mortgagee,  though  be  be  oat  of  possession, 
and  the  transferee  may  bring  trover  against 
tbe  possessor,  but  only  If  tbe  chattels  are 
withheld  from  blm  after  demand,  or  If  In 
any  other  way  tbe  facts  admit  of  an  allega- 
tion of  conversion  after  the  plaintifTs  acqui- 
sition of  title,  although  It  may  be  a  new  con- 
version. The  nearest  approach  to  a  prece- 
dent for  the  plaintlfr  that  I  have  found  Is 
Tome  V.  Dubois,  6  Wall.  648,  where  It  Is  held 
that  conversion  does  not  deprive  tbe  owner  of 
personal  property  of  the  power  of  making  a 
valid  sale,  as  be  may.  If  be  see  fit,  waive  tbe 
tort,  and  that  In  such  a  case  the  vendee  may 
sue  In  trover  after  demand  and  refnsaL  The 
facts  proved  were  that  logs  bad  been  sawed 
Into  lumber  by  tbe  defendant  before  the  sale 
to  the  plaintiff.  Tbe  plaintiff  demanded  tbe 
lumber,  sawed  and  unsawed,  and  was  re- 
fused. On  these  facts  the  supreme  court  of 
the  United  States  sustained  trover.  All  that 
appears  In  the  reported  case,  as  to  tbe  allega- 
tions of  the  declaration,  Is  the  recital  that 
the  action  was  "to  recover  damages  for  the 
conversion  by  defendant  of  certain  pine  saw- 
logs  and  certain  planks,  which  the  plaintiff 
alleged  to  be  his  property."  It  Is  plain  that 
this  decision  Is  no  authority  for  the  main- 
tenance of  trover  where  the  conversion  al- 
leged was  admittedly  prior  to  the  plaintiff's 
right  of  possession.  This  Is  well  shown  by 
Gray,  J..  In  Clark  v.  Wilson,  103  Mass.  219,  a 
decision  useful  on  both  branches  of  tbe  ques- 
tion argued  before  ns.  The  learned  Judge 
says:  "A  transfer  of  property  from  a  right- 
ful owner,  out  of  possession,  will  doubtless 
pass  the  title,  and  enable  the  assiarnee,  upon 
demand  and  refusal,  to  sue  a  wrongful  holder 
In  trover  u  tor  a  new  coBTetaton,'*— danf 
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Tome  r.  Dubois,  supra,  and  otber  cases. 
"But  it  does  not  destroy  tbe  right  of  action 
for  tbe  prevlons  tort,  nor,  if  the  property 
has  meanwhile  been  diminished  In  value  by 
the  act  of  the  wrongdoer  or  otherwise,  lessen 
the  measure  of  bis  liability,  nor  can  It,  con- 
sistently with  the  rules  of  tbe  common  law, 
transfer  a  personal  right  of  action,  for  a  tort, 
to  one  who  at  the  time  of  Its  commission  was 
not  the  party  Injured,  so  as  to  enable  bim 
to  sue  for  tbe  tort  in  bis  own  name."  Tbe 
decision  supported  a  suit  in  trover  In  the 
name  of  tbe  former  owner,  who  was  sach  at 
time  of  conversion,  asserting,  however,  the 
right  to  control  It  In  the  Interest  of  the  per- 
son really  entitled  to  the  damages.  Tbe  de- 
murrer will  be  sustained,  with  leave  to  tbe 
plalQtlff,  on  payment  of  costs,  to  amend,  ei- 
ther by  a  change  in  the  summons  and  declara- 
tion of  the  name  of  tbe  plaintiff,  or  by  a 
change  in  tho  allegation  of  the  declaration 
from  one  of  conversion  before,  to  one  of  con- 
version after,  the  accrual  of  the  plaintiffs 
title,  if  the  fact  so  wammta;  and  oUierwIae 
mm  be  may  be  advised. 


LINDSAY  V.  McINORNBT. 
<8npreme  Court  of  New  Jersey.  Nov.  7. 1888^ 
Acriox  OS  Bond— I>Bin.UUTio!i. 
A  declaration  upon  a  bond,  in  a  salt 
brooght  Id  the  name  of  some  one  other  than 
the  obligee,  which  does  not  aver  a  legal  assign- 
ment of  the  bond  to  tbe  plaJatllt,  is  demurra- 
ble, although  It  is  therdn  redtad  that  the 
plaintiff  is  an  assignee. 
(Syllabus  by  the  Court) 

Action  by  James  Lindsay  against  Jobn  Hc- 
Inemey.  Heard  on  demoirer  to  declaration. 
Demurrer  sustained. 

Argued  June  term,  1898,  before  UAGIB. 
a  J.,  and  DIXON,  LUDLOW,  and  COLLDfS. 
JJ. 

Horace  L.  Allen,  for  plalntifl.  James  B. 
Bowen,  toe  defendant 

COLLINS,  J.  The  declaration  recites  that 
tbe  defendant  was  summoned  to  answer  unto 
the  plaintiff,  "assignee  of  Eugene  Murphy,  by 
assignment  dated  December  1,  1887."  and 
then  proceeds  to  set  up  a  supposed  cause  of 
action  upon  a  Joint  and  several  bond  dated 
December  6,  1887,  given  by  the  defendant 
and  another  person  to  Bugene  Murpby,  and 
to  assign  as  breach  the  failure  of  the  defend- 
ant to  pay  to  tbe  plaintiff  the  penalty  of  the 
bond.  There  are  several  defects  In  this  dec- 
laration, bnt  our  decision  In  favor  of  the  de- 
murrant may  rest  upon  its  failure  to  show 
tlUe  In  the  plaintiff  to  the  bond  In  suit  No 
assignment  of  the  bond  Is  averred  or  can  be 
gathered,  even  by  inference.  In  the  stating 
part  of  tbe  pleading  there  Is,  generally,  but 
not  always,  added  to  the  name  of  Murphy, 
where  occurring,  the  designation,  "assignor 
ma  aforesaid."  and  to  tbat  of  the  plaintiff  the 
deslsnnlion,  -tmlgaae  u  aforesaid,"  bnt 


there  is  no  averment,  direct  or  indirect  of 
any  assignment  of  the  bond.  With  certain 
exceptions,  not  now  pertinent  title  and  es- 
tate must  always  be  pleaded  vrith  fullness 
and  particularity.  Steph.  PL  p.  304  et  seq. 
When  claim  is  made  by  tbe  assignee  of  a 
chose  In  action  assignable  at  law,  by  suit 
thereon  In  bis  own  name,  the  fact  of  the  as- 
signment must  be  pleaded  by  direct  aver- 
ment Gasklll  V.  Barbour  (Nov.  Term,  189S> 
41  AtL  700.  For  want  of  such  averment 
this  declaration  must  fall.  Tbe  plaintiff  ar- 
gues that  the  defect  mentioned  Is  one  of 
form,  which  can  only  be  availed  of  by  a  mo- 
tion to  strike  out.  In  lieu  of  a  special  demur- 
rer; but  It  is  clearly  of  substance,  going  to 
tbe  very  foundation  of  the  plBlDtlfTs  claim. 
Judgment  must  go  In  favor  of  tbe  defendant 
with  the  usual  leave  to  tbe  plaintiff  to  amend 
on  payment  of  oosti. 


SHUSTBB  V.  BTATn. 
(Saincme  Court  of  New  Jersey.  Nov.  7, 1888.) 

CaDHN&b  XiAw— Afpbai<— OBiBonoas  Waivsi>' 

Intoxioatiho  Liqooes— Illboal  SU.B— 

lUPBACBHKKT  or  WlTHISB. 

1.  Formal  defects  In  an  indictment  to  which 
no  objection  was  taken,  by  demurrer  or  motloD 
to  quash,  before  the  Jniy  was  sworo,  will  not 
be  considered  on  writ  of  error  removing  a  con- 
viction under  the  Indictment. 

2.  A  wholesale  liquor  dealer  licensed  to  tell 
spirituous,  malt  and  other  liquors  at  a  desig* 
nated  place  in  Camden  county  was  accustomed 
to  fiU  orders  from  Olouceater  county,  where  he 
had  no  license,  sending  the  goods  by  his  own 
d^very  wagon.  The  driver  of  this  wagon 
would  fumiu  customen,  under  general  order^ 
with  bottled  beer  from  a  common  stock  carried 
in  the  wagon,  collecting  the  price  on  delivetr. 
Bad,  under  indictment  of  the  driver  for  unli- 
censed sale  of  liqnors.  that  the  transaetiona 
last  stated  constituted  sales  In  Gloncester  conn* 
ty,  and  were  indictable. 

3.  When  an  attempt  Is  made  to  Impeach  a 
witness  at  a  trial,  evidence  of  his  reputation 
for  veracity.  In  a  former  place  of  residence,  18 
years  before,  may  propaly  be  excluded. 

(Syllabus  by  the  Court) 

Brror  to  court  of  quarter  seaUuis,  Glooesn- 
ter  county;  Jessup,  Judge. 

Frederick  J.  Shuster  was  convicted  of  lllo- 
gally  selling  liquors,  and  brings  error.  Af- 

Armed. 

Argued  June  term,  188S,  before  DIXON, 
LUDLOW,  and  COLLINS,  JJ. 

Robert  S.  Clymer,  for  plaintiff  In  error. 
Lewis  Starr,  Proseentor  ot  tbe  Pleas,  for  ttie 

State. 

COLLINS,  J.  Reversal  is  sotight  of  a  Jodg» 
ment  of  conviction  upon  the  following  Indict- 
ment;  "Gloucester  County,  to  wit:  Tbe 
grand  Inquest  of  state  of  New  Jersey  and 
for  the  body  of  tbe  cotmty  of  Gloucester, 
upon  their  respective  oath  and  affirmation, 
those  affirming  having  first  alleged  them- 
selves conscientiously  scrupulous  of  taking 
an  oatb,  ]^%aent  that  Frederick  A  Shuster. 
junior,  late  of  the  dty  of  Woodlniryt  In  the 


Digitized  by  Google 


41  ATLANTIG  BBPORTER. 


CM.  J. 


nU  connty  of  Gloaeeiter.  m  Oie  lit  day  of 

'  Norember,  In  the  Tear  of  onr  Lord  one  tlioa- 
wnd  flight  hundred  and  nlnety-flve,  and  at 
divert  other  dan  and  timea  between  that 
day  and  the  day  of  taking  thla  InQulsltlon 
with  force  and  arms,  at.  In.  around,  abovt. 
and  from  a  certain  wagon  or  wagons,  or 
other  perambnlatory  conveyance  or  oonrey- 
ancei^  in,  along,  and  upon  certain  of  the 
pnbUc  roads,  and  highways  and  dlven  other 
public  and  prlTate  places,  in  the  county 
aforesaid,  and  within  the  Jurisdiction  ci  this 
court,  unlawfully  and  habitually  did  Mil  and 
opose  for  sale,  and  cause  and  knowingly 
pomit  to  be  sold  and  exposed  for  sale,  to 
Henry  Ehnlth,  Benjamin  Murray,  Alexander 
Bonsack.  William  Smith,  and  other  persona 
whose  names  are  to  this  grand  inquest  as 
yet  unknown,  certain  spirituous,  tIuoub.  malt, 
brewed,  and  intoxicating  liquors,  without  a 
license  tor  ^t  purpose  first  had  and  ob- 
tained, according  to  ttie  statute  in  such  case 
made  and  prorlded,  and  that  said  habitual 
sales  in  the  manner  aforesaid  of  the  said 
spirituous,  Tlnoos,  malt  Iwewed,  and.  Intoxl- 
<a,Ung  liquors  was  contrary  to  law.  to  the 
great  damage  and  conmion  nuisance  of  all 
the  citlsens  of  the  state  of  New  Jersey  tilwe 
Inhabiting,  fieing,  residing,  and  pasdng,  and 
emtrary  to  the  form  ot  the  statute  In  sndi 
case  made  and  provided,  and  against  the 
pea«  of  this  state,  the  goremmeat,  and  dig- 
nity of  the  same." 

This  Indictment  rests,  not  upon  the  act  of 
1889,  prohibiting  sales  of  liquor  from  a 
WMSon  or  other  ambulatoi7  affiTeyance  (2 
Gen.  at  p;  1796),  for  that  act  Is  uncmistl- 
tutlonal  (Mack  t.  State.  flO  N.  J.  Law,  28, 
86  AtL  1088).  but  upon  the  *^erts  Act"  of 
1880  (2  Gen.  Bt  p.  1810).  By  that  ststute 
the  unlicensed  sale  of  any  of  the  Uquora 
named  In  its  title  Is  made  penal,  and  the 
offense  is  designated  aa  "keeping  a  diso 
derly  house."  Inapt  aa  the  designation  may 
seem,  It  Includes  salu  ftom  a  wi^on  on  the 
highway,  and  the  offense  may  arise  from  a 
sin^e  sale.  Paricer  t.  State  (N.  J.  Sup.)  89 
Atl.  651.  In  other  words,  the  common-law 
offense  at  keeping  a  disorderly  home  Is  en^ 
larged  by  this  act  but  its  consequences  ie> 
main  the  same.  For  punlshm^t  ^erefore, 
the  court  is  relegated,  aa  before  the  change, 
to  the  provisions  of  the  law  as  to  nuisances 
and  other  offenses  Indictable  at  common  law. 
CrinuB  Act  1  Gen.  St  p.  1088.  I  182.  By 
the  act  of  1883  (1  Gen.  St  p.  1101).  where 
the  offense  <tf  keephig  a  disorderly  house  con- 
sists wholly  in  the  unlawful  sale  of  liquor, 
the  Indictment  la  required  to  be  in  form  for 
the  sale  of  Intoxicating  liquors  contrary  to 
law.  This  language  has  beoi  dedared  Iqr 
this  .-iiurt  to  be  not  a  formula,  but  a  ze- 
quli-eiuent  to  state  facts  showing  the  sale  to 
be  contrary  to  law.  Rogers  v.  State,  68  N. 
J.  Law.  220.  33  Aa  283.  The  offense  sUll 
cantlnnes  to  be  the  keeping  of  a  disorderly 
boose,  within  the  Werts  act  but  that  deslg- 
■atloa  la  to  be  omitted  from  the  Indictment 


AttaA  Is  made  by  Ow  plalnttff  In  enor 
upon  the  Judgment  bef(He  ns,  because,  while 
the  indictment  was  for  the  Illegal  sale  of 
Uquor,  the  eonrlctlm  waa  permitted,  the 
Judge's  charge,  to  be  <tf  flie  ofltase  oi  keep- 
ing a  dlsordeiiy  house.  There  is  no  force 
In  this  contentUm.  If.  by  reason  of  laA  of 
certainty  of  plac^  the  badietmrat  did  not 
charge  the  common^w  offense  so  desig- 
nated. It  did  charge  such  (rifense  as  desig- 
nated by  the  Werts  act  ud  aa  embnced 
within  the  directkms  of  the  act  ot  1898.  "Om 
defendant  waa  not  harmed  by  the  pleadeii'a 
limiting  the  charge,  and  consequently  the 
proof,  to  habitual  sale^  We  should  sot  be 
undwstood  aa  approving  the  fonu  ot  tbla  tai- 
dictment  It  should  have  been  more  specific 
and  dear  In  Its  diarge.  but  under  the  crimi- 
nal procedure  act  otdectkma  of  that  nature 
must  be  taken  before  the  Jury  Is  sworn. 
1  Gen.  St  p.  IW  I  SB;  Mead  v.  States  S8 
N.  J.  lAW.  601.  28  AtL  264.  This  reeotd 
shows  no  such  objection. 

The  ctnvlctkm  Is  chiefly  assailed  because  of 
alleged  error  of  ttie  trial  Judge  In  dedaring 
the  essentials  ot  a  le«al  sale  of  chattels.  The 
defendant  had  no  license  to  sell  liquors,  but 
drove  a  wsgim  fbr  his  fatiier.  who  held  a 
licose  to  sdt  at  a  designated  place  In  the 
and  county  of  OMnden,  spirituous,  vinous, 
malt  and  brewed  Uquors  in  quantities  from 
one  quart  to  five  gallons.  It  was  dalmed  by 
the  defense  that  die  defendant  did  not  sdl 
In  Gloucester  county,  but  <mly  delivered  there 
goods  sold  his  father  in  Oamden.  Hie 
sales  were  for  cash  on  delivery,  and  the  de- 
fendant had  no  authority  to  deliver  exae^t 
on  receipt  of  the  price.  In  many  cases  the 
goods  were  not  segregated  tor  the  purduuer, 
but  were  furnished,  on  general  weekly  or^ 
dors,  by  defendant  from  the  common  stock 
In  his  wagon.  I3ie  trial  Judge  correctiy 
stated  the  law  on  tiie  subject  oi  sales,  and 
left  to  the  Jury  Uie  question  of  when  title 
had  passed,  snd  iustructed  them  tliat  If  titte 
had  passed  in  Camden,  there  waa  no  legal 
offoise  in  the  delivery  ot  gooda  In  Oloacester 
ootmty.  The  abstract  requests  to  charge,  as 
Car  as  applicable  to  the  facta  In  controvmy. 
were  sufficiently  and  pri^aly  dealt  with  by 
the  Judge.  They  were  really  Irrelevant 
There  can  be  no  doubt  that  In  niany  ot  the 
transactions  admitted  by  the  defoidant  title 
passed  In  Gloucester  coimty,  and  t^ierefoie 
that  sales,  withbi  the  prohlt^tion  of  tHe  stat- 
ute, were  habitually  made  there. 

The  only  other  matter  assigned  for  error 
is  the  refusal  ot  the  court  to  permit  proof 
ot  the  r^utstlon  tOr  veracity  of  certain  wtt 
nenes  for  the  state,  at  the  time  at  tiielr 
residence  In  another  town  than  their  present 
home,  some  18  (Hr  90  years  ago.  Theae  wit- 
nesses had  testified  to  direct  sales  to  them- 
selves In  Gloucester  county,  and  ttie  defend- 
ant had  denied  such  sales.  The  present  r^ 
utatlon  of  a  witness  Is  all  that  Is  pertinent 
when  be  Is  Impeached.  Oonalderable  raagv 
of  time  and  ^ce  Is  pennlsBlUe.  but  how 
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wide  a  nnge  b  buvely  a  mattw  (tf  dlacre- 
tton  trith  the  court  28  Am.  ft  Bug.  Bnc 
Law,  p.  802.  In  thle  case  the  time  embraced 
in  tbe  Inqalry  was  anqnestionaUy  too  remote. 
Let  ttie  Judgment  be  affirmed. 


OMSON  et  at  T.  ALLBN. 
(fSapreme  Conrt  of  New  Jcnej.  Nor.  8^  1898.) 

(^IMS  ASAIKM  DKCIOKNTS— BiB  bt  Dborbi  — 
BCHPLOB  AVTBK  SbTTLBHBNT. 

1.  Hte  bar  created  by  a  decree  made  apon 
proceetUnn  to  limit  creditors  of  deceased  per- 
nns  applies  to  debts  and  demands  alleged 
war  of  set-off. 

2.  The  remedies  gtren  br  section  66  of  the  or- 
ptiana'  court  act  and  by  toe  supplement  to  that 
act  approTed  May  9,  1889,  eaa  be  enforced  at 
law  only  after  the  estate  of  tbe  decedent  has 
been  settled  before  the  orphans'  cmirt,  the  w- 
dinary,  or  the  court  of  chaaoery. 

(Syllabus  by  the  Court) 

Action  by  Sarah  B.  Bmson  and  others,  ad> 
oBliiSstiatots  de  bonis  non*  agaliut  James 
Allen.   Heard  on  demnrrors  to  pleas.  De- 
murrer sustained. 

Argued  June  term.  1896,  befbre  LUDLOW, 
COLLINS,  and  DIXON,  JJ. 

Mr.  Oarmlchael,  tor  plaintiffs.  A.  B.  John- 
son. Cor  del!endant 

DIXON.  J.  In  an  action  on  contract  brought 
by  an  executor  the  defoidant  pleaded  a  set 
«fl;  to  which  tbe  plaintiff  inteqneed  the  statit* 
tory  bar  by  a  decree  ,  of  the  somite  made 
■pmi  an  order  to  Uml't  creditors.  Tbereiq^n 
tbe  defendant  xejohied  that  at  tbe  commence- 
ment of  tbe  suit  the  testator's  estate  was 
■otrent;  tiiat  an  the  testator's  debtn  ez- 
aept  that  due  to  tbe  drfendant^  bad  been  paid; 
that  en  the  settlement  of  tbe  estate  there 
would  be  a  large  surjdus  to  be  distributed 
among  tbe  devisees  under  the  win;  and  tbat 
Hie  Boiplus  was  atm  In  tbe  bands  of  the  eue- 
ator.  On  this  the  plaintiff  demurred,  and 
tbe  questions  argued  by  counsel,  and  now  to 
lie  decided,  are— First,  whether  Uie  bar  of  fba 
decree  excludes  a  set-off;  and,  second,  whether 
sbe  rejoinder  Is  snfRclent  to  avoid  the  bar. 

It  Is  settled  in  this  court  that  sach  a  decree. 
If  made  by  the  orphans*  court,  precludes  ac- 
tions by  creditors  against  executors  and  ad- 
ministrators. Byan  v.  FInnagan,  38  N.  J. 
Jaw.  161;  Eytler  v.  Wilson's  Ex'rs,  41  N.  J. 
I«aw,  9;  Toung  v.  Young,  45  N.  J.  Law,  187. 
Such  Is  the  express  language  of  Uie  decree  It- 
self, and  of  the  statute  declaring  the  effect  of 
the  dea«e.  The  laws  now  in  force  put  the 
order  and  decree  of  a  surrogate  on  precisely 
the  same  footing  aa  those  of  tbe  orphans' 
oonrt  2  Gen.  St  tft.  "Orphans'  Court,"  para. 
SO,  221.  The  question,  therefore,  is  reduced 
to  this:  Is  a  set-off  embraced  within  tbe  pur- 
view of  the  statutes,'  which  speak  only  of  "ac- 
Ahis"  by  the  creditors? 

Tbe  general  stetote  of  Ifmitatlcms,  barring 
actions  on  simple  contract  which  are  no^  oom- 
■MKcd  within  six  years  after  tbe  cauae  of 


action  aomwa,  baa  always  been  btfd  appU- 
caUe  to  a  setoff  (Bemlngbm  t.  8teTen%  2 
Strange,  1271;  NoUn  t.  BlackweU,  81  N.  J. 
Law,  170),  although  tbe  express  provision 
making  the  entire  act  api^lcable  to  debts  al- 
leged by  way  of  set-off  is  of  convaratlvely  re- 
cent origin,  being  Introdnoed  Into  the  New 
Jersey  statute  with  otber  new  euctmente  by 
the  revision  of  1874.  The  rsaaon  given  for 
tills  la  that  the  act  concerning  set-off  was  in- 
tended to  apply  only  to  debtt  and  demands 
for  which  an  action  at  law  could  be  brought 
Nolln  V.  Blat^well,  supra;  Rawley  v.  Bawley, 
1  Q.  B.  Div.  460.  This  construction  Is  cor- 
roborated by  section  184  of  our  practice  act, 
which  eqnesdy  oublea  a  {daintlfl,  by  proper 
pleading,  to  make  any  defense  to  tbe  subject- 
matter  of  a  setoff  whkih  he  would  be  entitled 
to  twIm  tt  tbe  defMidant  bad  brought  an  ac- 
tion for  the  same.  The  analogy  between  tbe 
general  statute  of  llraltationa  and  the  enact- 
ments now  under  consideration  la  so  dMe 
with  regard  to  tbe  present  question  Out  they 
should  receive  tiie  same  construction.  The 
pnrpoee  of  precluding  an  action  a|»lnst  an 
executor  or  administrator  by  a  person  who 
baa  not  exhftlted  Us  dalm  within  the  time 
limited  polnte  hi  the  aame  direction.  It  is  to 
secure  the  speedy  settlement  of  decedents'  es- 
tates, and  to  enable  the  personal  represent- 
ative to  detwmlne  whether  Ibe  estate  is  to 
be  settied  aa  a  solvoit  or  Insolvent  estate,  and 
whether  real  estate  must  bs  resorted  to  f  «■ 
payment  of  debts.  Newbotd  v.  Fenlmor^  S3 
N.  J.  Law.  S07,  21  AtL  888.  If,  to  a  suit 
brought  by  the  personal  repreamtatiTe.  be 
may  be  confronted  with  a  claim  of  which  he 
had  no  notice,  and  thorenpon  an  afflrmativa 
Judgment  may  be  rendered  against  blm  for 
any  balance  found  to  be  due  the  deftndant 
(aa  under  the  statute  of  aetoff  la  lawftd), 
mm  evldmtiy  It  will  not  be  possible  to  ac- 
comidisb  this  porpose  nntu  ev^  dalm  In 
favor  of  the  estate  is  settled  o€  abandoned 
or  prosecuted  to  final  Judgment  Such  a 
postponement  (tf  the  disclosnrea  needed  to  aa- 
certain  the  solvency  or  Insolvency  of  the  es- 
tate would  thwart  the  policy  of  the  law. 
Our  conclusion  Is  tbat  tbe  statatory  decree 
wOl  bar  a  set-off. 

It  remains  to  Inquire  whether  tl»  rejoinder 
avoids  the  bar.  Tbe  rejoinder  appears  to  be 
designed  to  bring  the  defendant's  claim  within 
the  act  of  May  8,  1888  (2  Oen.  St  p.  2107); 
but  it  manifestly  Calls  to  do  so,  through  the 
lack  of  an  averment  tbat  the  executor  had 
settied  the  estate,  and  that  upon  such  settle- 
ment the  snndus  remained  in  his  hands.  The 
settiement  Intoided  by  this  act  Is  undoubtedly 
a  judicial  settlement  b^we  tiie  orphans*  court 
the  ordinary,  or  tbe  court  of  chancery.  Such 
was  the  construction  ^aced  In  O'Nelt  v.  Free- 
man, 45  N.  J.  Law,  208,  on  section  66  of  tbe 
orphans'  conrt  act— a  provision  having  a  sim- 
ilar object  but  much  leas  eq>llclt  on  tbe  point 
now  raised  than  the  act  of  1889.  Save  these 
two  provisions,  there  la  no  warrant  for  tiu 
enftwoement  of  tbe  deffendantfa  dalm  against 
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tbs  execntor  by  any  {deadlng  at  alt  rewmbUng 
that  under  review.  The  rejoinder  li  bad, 
and  the  plaintiff  la  entitled  to  judgment  mi  the 
denninw. 


GUHBEBLAND  BANK  T.  BAKBB  et  aL 
(Oonrt  of  Ohancerr  of  New  Itney.   Nor.  14, 
1808.) 

CUTTiL  UoitTQAaB— iNcRBAsa— Bftemia  or  Pua- 

OBABKRB  WITHODT  NOTtCS. 

1.  In  the  absence  of  special  eqalties,  sndi  as 
the  pnrchase  of  the  prctteny  without  Dotice. 
the  progeny  of  mortgaBed  animals  follows  the 
mortgage,  althongh  It  u  not  expressly  so  stipu- 
lated therein. 

2.  Chattel  mortgaseet  had  agreed  to  take  sob* 
ject  to  a  prior  mortgage,  but  later  sought  to 
aroid  their  agreement  by  taking  another  mor't- 

gage  on  the  same  property  for  the  same  debt, 
at  this  was  declared  Ineffectual.  One  of  them 
afterwards  took  a  third  mortgage  on  the  same 
property  on  a  pre-existing  debt.  Held,  that 
there  were  no  outstanding  equidea  to  prerent 
the  senior  mortgage,  thoogo  not  proriding 
therefor,  from  including  afterbom  progeny  of 
an  animal  covered  by  the  mortgage. 

Suit  1^  the  Cumberland  Bank  agalnit  Tbeo- 
dMft  F.  D.  Baker  and  othm.  On  excepttMi 
to  the  rectiTerB*  account  and  report  Bcoqi- 
Hon  anitalned. 

William  A.  Logne»  tm  comiilalnant  Wal- 
ter EL  Bacon,  for  defendants. 

ORHY,  T.  C.  Thlg  suit  la  a  foreclosmre  of 
a  cbattel  mortgage  held  by  the  bank.  Tbe 
defendants  were  the  mortgagor,  Bakn-,  and 
alio  Garrison  &  Hinch,  the  holders.-  as  part- 
ners, of  a  cbattel  mortgage  which  they  agreed 
•bould  be  subsequent  to  tbe  bank's  mortgage, 
and  Garrison  indlTldually,  in  respect  to  an- 
aOket  mortgage  by  him  thereafter  received 
from  the  mortgagor.  Tbe  priority  of  the 
complalnantfs  mortgage  bas  been  established 
In  prerfoua  litigation  In  this  ease.  See  opin- 
ion, 40  AtL.  SBO.  Among  tbe  chattels  Indud- 
ed  In  tiie  mortgagea  was  a  cow,  which,  after 
tbe  making  of  the  complainants  mortgage, 
dropped  a  calf.  Tbe  recelvera  appointed  un< 
der  the  complalnant^s  foreclosure  sold  this 
calf  for  $25,  but  have  failed  to  charge  them- 
selves  with  Its  price  In  t2ielr  account;  up(m 
tbe  supposition  that  this  Increase  was  after^ 
acquired  property,  and  not  covered  by  tbe 
complainant's  mortgage.  An  ncception  Is 
filed  to  their  account  tor  tiielr  omission  to 
cba^  themselves  with  tbe  price  obtained 
for  ttaia  calf. 

The  doctrine  aeema  to  be  wen  settled  that 
the  title  to  tiie  progeny  fcdlows  that  of  tbe 
dam.  2  Bl.  Comm.  390.  'Tartus  seqnitur 
ventrem,**  la  tbe  role'  aa  to  tbe  brute  creation 
under  the  common  law,  "tbongh."  the  learn- 
ed commentator  quaintly  adds,  *Yor  the  most 
part.  In  the  human  species,  it  disallows  that 
maxim.**  As  to  slaves,  the  title  to  children 
bom  of  slave  mothers  who  were  mortgaged 


has  been  hdd  to  f<d1ow  the  mortgage  (Fowler 
V.  Merrill,  11  How.  39Q;  and  this  where.  In 
tbe  mortgage,  no  special  mentkm  was  made 
that  the  progeny  diould  be  included  (Id.). 
If  the  effect  of  the  rule  Is  to  be  disregarded, 
there  must  be  some  qwdal  equity  abown, 
such  as  the  pnrchase  of  the  progeny  wtOtoDt 
notice,  etc;  As  this  case  la  presented  by  tbe 
proofs  heretofore  offered,  and  tbe  addltlotal 
facts  stated  and  agreed  vpoa  in  the  excep- 
tion, no  equity  Is  outstanding  in  any  of  tbe 
defendanta  to  claim  tbe  proceeda  of  tbe  sale 
of  the  progeny  of  the  mortgaged  cow.  Tbe 
calf  was  not  extstrat  when  the  chattel  mact- 
gages  were  made  and  reccwded,  but  misbt  at 
any  time  have  come  into  ^istence.  Tbe 
complainanlfa  mortgage  was  a  lien  upon  tbe 
calTa  dam;  and,  when  It  was  made,  tbe  de- 
fendanta Garrison  &  ICincb  agreed  tt  ahonld 
be  a  precedent  ll«i  to  their  mortgage;  and 
tbey  took  tbelr  own  mor^ge  upon  tbe  said 
prc^terty,  including  the  dam,  subject  to  Oat 
agreement  Tbey  subsequentiy  took  another 
mortgage  to  secure  tbe  same  debt  upon  tbe 
same  pr^erty,  under  the  belief  ttiat  tb^ 
conld  thus  avoid  their  covenant  tiiat  tbe  cam- 
plalnanfs  mortgage  sbonld  be  first  This 
contention  baa  been  overruled  tn  the  prertona 
decision  In  this  case.  Mr.  Gurrlson,  one  of 
tiie  defendants,  also  took  a  mortgage  tn>m 
the  mortgagor,  some  months  aft«r  tbe  com- 
plainant's had  been  made  and  recorded,  npon 
tbe  same  property,  but  to  secure  a  pre-exlat- 
Ing  debt 

The  mortgage  of  the  eompbdnant  waa  a 
good  Hen,  when  made,  upon  the  possible 
progeny  of  the  dam  mortgaged.  This  prog- 
eny, when  tiie  mortgage  was  made,  bad  no 
separate  existence,  and  was  not  snaceotlble 
of  Immediate  delivery,  and  of  actoal  and 
continued  possMslon  as  a  separate  mtity.  aa 
contemplated  by  tbe  chattel  mortg^^  act; 
but  It  bad  such  a  potential  edatence  tbat  the 
mor^agor  might  sell  or  mOTtgage  It  It  is 
doubtful  If  the  provlslona  of  tbe  cbattel  mort- 
gage act  aiiply  to  a  mortgage  of  auch  prop- 
erty. All  of  tbe  defendants  had  actual  no- 
tice of  tile  complainants  moTtgBf^  as  weB 
as  constructive  notice,  If  the  chattel  mort- 
gage act  applied.  Kone  of  than  appear  to 
have  token  any  action  subsequent  to  Ito  birtii 
dealing  with  the  calf  as  a  separate  piece  of 
property,  or  parting  with  any  value  because 
of  ito  separate  existence.  There  ia  nothing 
diown  which  should  prevent  the  application 
of  the  ordinary  rule,  "Partus  sequltnr  ven- 
trem." Tbe  calf,  being  the  progeny  of  tbe 
dam  named  In  the  complainant's  mortgage, 
was  not  after-acquired  property,  but  bad  a 
potential  existence  when  tbe  complainant's 
mortgage  was  made,  and  waa  included  with* 
in  the  Hen  of  that  mortgage.  I  will  advise , 
an  order  snstalnbig  the  ac^tion,  and  orde^ 
lug  the  receivers  to  account  fbr  tiie  |2B;  tbe 
price  at  which  tbey  sold  tbe  calf. 
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LANQ  et  aL  t.  LANG'S  BX'R  et  U. 
(Gonrt  of  Errors  and  Appeals  ot  N«w  Jener* 

Not.  18.  1898.) 

COBFORA,TIOin— DlTIDKSIW TRANSriK  OV  STOOK^ 
FRBSDMmoKS. 

1.  A  dividend  on  corporate  stock  declared 
after  tl>e  right  to  the  income  hai  been  severed 
from  the  ultiouite  owBerabtp  of  the  stock  be- 
longs to  the  person  entitled  to  the  income  so 
far.  and  only  bo  far.  aa  it  Is  derived  from  Uie 
camlnRfl  of  the  stock  after  anch  eereranee. 

2.  The  preenmptloii  in  that  the  earnings  of  a 
corpomtion  hare  been  made  at  a  uniform  rate 
day  by  day  since  the  last  dividend,  and  a  div- 
idend out  of  earnings  shonld  be  distributed  be- 
tween the  capital  and  income  of  a  tmst  upon 
that  basis;  but  this  presumption  la  tnbject  to 
be  rebutted  b/  proof  that  the  earnings  were 
really  made  differently. 

3.  In  the  absence  of  contrary  notice  from 
the  parties  in  interest  or  by  clrcumfltaneea,  a 
trustee  holding  corporate  stock  maj  aafely  act 
on  such  presumption,  and  also  on  ue  presump- 
tion that  any  dividend  paid  him  is  out  of  eain- 
ings. 

O^Dabns  by  the  Court) 

Appeal  from  court  of  cbancer7. 

Bill  by  Henry  Lang's  executors  and  others 
against  Henry  F.  X^ang  and  others.  From 
the  decree  (40  AtL  278),  defendants  appeal. 
Modified. 

Henry  Lang  died  February  18,  1896.  By 
Ills  trill  he  gave  to  tbe  exocatcvs  therein 
named  all  his  residuary  estate  In  trust,  with 
directions  to  sell  and  dispose  of  his  per- 
sonal property  to  the  best  adrantage.  and  to 
keep  the  proceeds,  and  an  moneys  of  ttie 
estate,  Inrested  In  bonds  secured  liy  mort* 
sages  on  real  estate.  Except  for  certain 
small  annuities,  tbe  tmsts  of  the  wfll  were 
to  pay  file  «ittn  incooae  ot  Ibe  estate  to 
tbe  testator's  scm  William  V.  Lang,  and  at 
his  death  to  coDTey  and  assign  the  corpus 
to  tbe  nn's  ChlMbren.  The  will  was  prored 
MarA  IS,  1896,  but  letters  testamentary 
were  not  Issued  therecm  to  the  sarriTiDg 
executor  until  September  26,  1896.  Among 
tbe  assets  that  came  to  the  hands  of  tbe 
necutor  were  630  shares,  of  the  par  rahie 
of  |100  each,  held  by  the  testator  at  the 
time  of  Us  death,  of  tbe  capital  stock  of 
the  Henry  Lang  C!ompany,  a  manufacturing 
corporatlm  of  this  state.  Tbe  executor  liaT- 
Ing  received  from  that  company  $25,200,  be- 
ing a  casta  dlrldend  of  40  per  cent  declared 
on  July  1.  1896^  exhibited  in  chancery  a  bin 
for  Instmctlons  as  to  Its  distribution  between 
tbe  capital  and  the  income  of  the  trust  The 
following  facts  were  established  by  evidence 
taken  In  the  cause:  The  corporation  was  or* 
fpinlsed  in  1892,  Henry  Lang  being  a  large 
stockholder.  Tbe  company's  fiscal  year  was 
from  July  1st  to  Jnne  80th.  On  July  1, 1888. 
a  dividend  ot  10  per  cent  was  declared  and 
paid.  On  July  1,  1884,  a  dividend  of  20 
per  ceai.  was  dedared  and  paid.  At  tbe 
close  of  the  fiscal  year  ending  Jnne  90,  1885. 
the  Bui^na  and  acenmnlated  profits  of  the 
rompany  were  ascertained  to  be  ¥183,376l13, 
out  of  wblcb  was  declared  and  paid  a  dlvl* 
41A^-46 


dend  of  60  per  cent,  via.  150,500.  On  Jan- 
uary 9,  1896.  a  stock  dividend  of  949.000  was 
declared,  making  tbe  fnU  anttaoriied  Issoe  of 
9150.000.  and  of  this  Mr.  Lang  received  tala 
proportion,  thereby  making  bis  total  holding 
the  630  shares  that  came  to  the  hands  of 
his  executor.  At  the  same  time  that  tbis 
stock  dividend  was  declared  certain  sums 
were  dialed  off  from  the  assets,  leaving  as 
the  acenmnlated  SKur^us  from  tbe  last  fiscal 
year  the  sum  of  |69.B00J».  At  the  close  of 
the  fiscal  year  ending  June  80,  1886,  It  was 
ascertained  th^t  tbe  net  profits  of  tbe  year 
were  $123.8S0.4a  A  cash  dividend  was  then 
■declared  of  960;000.  being  40  per  cent  on  the 
entire  stock  of  the  company,  and  It  was  (bat 
dividoid  upon  the  stock  of  Hony  iMog  that 
bis  executor  received.  Tbe  decree  directed 
Bveh  dhrlOend  to  be  paid,  as  Income,  to  Wn- 
11am  F.  Lang,  and  from  It  bis  cbfldren.  by 
tbetr  guardian  ad  litem,  have  appealed. 

Sherrerd  Depue.  for  appeUants.  Charles  A. 
Reed,  for  respondents. 

COLLINS.  J.  (after  stating  the  tacts).  The 
mideriylng  prlndple,  ^ipUcalde  In  tills  case, 
is  ttnt  no  cmrperate  dividend,  declared  after 
the  rlgbt  to  tbe  bujome  has  become  severed 
from  tbe  ultimate  ownership  of  the  «to(^ 
on  wlilch  such  dlrU^  is  dedared,  belongs 
In  equity  to  the  person  entitled  to  hicome.  ex- 
cept so  far  as  it  Is  derived  from  the  earnings 
of  the  stock  after  sndi  severance.  The  gen- 
eml  trend  of  JwllciBl  oplnifm  in  this  country  la 
towards  the  adopthm  of  that  principle,  and  we 
adopt  It  without  qnallficaflon.  Tbe  court  of 
chancery  of  this  state,  while  acknowledging 
the  principle,  has  applied  it  too  fsvoxably 
towards  the  person  entitled  to  Income.  Hie 
learned  vice  cbancellor,  in  tbe  present  case, 
cons&ataied  by  the  contndling  precedents 
cited  by  him,  awards  to  the  income  of  ^ 
tmst  fnnd  the  whole  of  tbe  dividend  In  eov- 
lioversy,  because  to  do  so  wUl  not  trenrii 
on  the  acctunnlated  smiilus  appearing  m  tiie 
books  of  the  corpmatlon  at  the  time  of  tbe 
deafii  of  the  testator.  This  cannot  be  a  Just 
rule.  The  ui^lvlded  earnings,  if  any.  gave 
value  to  the  stock,  altbongb  not  yet  carried 
to  the  surplus  accoont,  and  formed  part  of 
the  capital  of  tbe  testotor's  estate,  ^ust  as 
much  as  if  the  stock  had  be«i  omverted  toto 
money  on  the  day  of  bis  death.  Tbe  reason- 
ing of  Chief  Justice  Lewis  In  Earp's  Appeal, 
28  Pa.  Bt  368.  Is  unanswerable  and  conclu- 
sive on  this  point  Tbe  dl^Oend  must  to 
some  way  be  apportioned  In  accordance  wltfa 
the  dedared  principle. 

A  distinction  has  indeed  been  made  be- 
tween extraordinary  dividends  and  ordinary 
or  current  dividends,  by  enforcing  apportion- 
ment of  those  of  tbe  first  class,  and  not  of 
tbe  others.  Cook,  Corp.  c  SS.  Even  to  tiie 
leading  case  of  Earp's  Appeal,  abl  supra, 
which  first  dedared  the  general  doctrine.  It 
Is  said  obiter  that  "In  ordinary  dlvid«ids 
periodically  dedared.  the  Int^arals  between 
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tbe  times  of  parme.-!:  are  so  brief,  and  the 
sunu  divided  are  bo  BmaU.  that  no  great  In- 
justice can  be  done  In  foUowlDK  the  mle  of 
Judicial  conTenience  that  forbids  apportion- 
ment, In  respect  of  time,  in  cases  ot  periodic- 
al payments  becoming  doe  at  fixed  Intervals, 
while,  on  the  other  hand,  the  necessity  for 
It  Is  nsiMlly  very  strong,  arising  from  the 
difficulty  of  ascertaining  the  oact  amount  of 
profits  made  during  fractions  of  tbe  period." 
This  so-called  mle  of  convenience  always 
ytelds  to  equity,  and  the  difficulty  of  appor^ 
tlonment  is  no  greater  in  one  case  than  In 
another.  I  cannot  assent  to  the  Idea  ,that 
some  dividends  should  stand  on  a  different 
footing  from  others.  To  bold  that,  where  a 
life  estate  begins  one  day  before  a  dividend 
is  declared,  the  entire  dividend  shall  go  to 
the  life  tenant,  may  be  convenient,  but  eei^ 
talnly  is  unjust 

'  It  can  hardly  be  said,  however,  that  as  to 
the  Henry  I^ng  Company  there  were  any 
"ordinary"  dividends,  in  the  common  accepta- 
tion of  the  term.  Dividends  were  declared 
annually,  but  there  was  no  fixed  rate;  and 
assuredly  the  dividend  of  Inly  1,  1800.  of  40 
per  cent  on  the  stock,  did  not  fall  within  the 
exception  allowed  by  Chief  Justice  Lewis  to 
ills  general  rule.  In  any  aspect  of  the  case, 
this  dividend  comes  within  the  principle  here- 
in adopted.  How  shall  this  principle  be  ap- 
plied? 

We  think  that  when  a  dividend  Is  declared 
out  of  earnings,  the  reasonable  presumption 
la  that  those  earnings  have  been  made  uni- 
formly, dsy  by  day,  since  ttie  last  similar 
dividend  was  declared,  leaving  parties  In  in- 
terest at  liberty  to  show  tliat  the  eamlDRs 
were  really  made  fflfferently.  This  will  af- 
ford a  practical  rule  for  trustees  who  receive 
such  a.  dividend,  and  If  they  act  on  the  pre- 
sumption, without  notice  to  the  contrary, 
either  from  the  parties  or  by  the  circumstan- 
ces, they  will  be  protected.  So,  also,  they 
should  be  allowed  to  presume  that  dividends 
are  out  of  earnings,  unless  like  notice  shall 
^arge  them  to  the  contrary. 

In  this  case  we  have  all  needed  facts  to 
make  Just  distribution  of  the  dividend  be- 
tween capital  and  income,  except  as  to  the 
rate  of  the  eamii^  made,  respectively,  during 
the  time  before  and  the  time  after  Mr.  Laic's 
death.  There  can  be  no  doubt  tliat  the  divi- 
dend was  from  the  earnings  of  tbe  last  fiscal 
year,  although  not  so  declared  in  terms.  As 
no  account  of  stock  was  taken,  except  at  the 
end  of  each  fiscal  year,  we  must  resort  to  the 
presumption  of  a  uniform  rate  of  earnings. 
No  evidence  produced  has  overcome  that  pre- 
sumption, and,  as  the  earnings  for  the  year 
are  definitely  known,  the  calculation  is  a  sim- 
ple one.  Those  earnings  were  $12.3,520.43. 
At  a  uniform  rate,  there  was  earned  before 
Mr.  I<ang's  death,  on  February  IS.  1898,  the 
sum  of  f78.((;u.ti2,  and  after  tbat  date  the 
sum  of  S44,S8.'>.86.  The  dividend  of  $2o.200 
should  be  distributed  between  the  capital  and 
the  Income  of  the  trust  In  tbose  proportions. 


The  result  will  be  $16,042.62  for  ca^tal  and 
$9,157.38  for  Income.  Tbe  Information  im- 
parted to  the  trustee  in  these  ^oceedings 
will  be  notice  tbat  there  are  still  imdlvlded 
earnings  of  tbe  Seal  year  In  which  the  testa- 
tor's death  occurred,  and  he  will  be  guided 
accordingly  In  the  future. 

The  contention  of  the  ai^Uants  that  the 
dividend  should  be  applied  on  the  eazUest 
earnings  has  no  force.  The  same  presomp- 
tion  that  makes  the  earnings  uniform  abould 
be  applied  to  the  dividend  upon  ttMse  earn- 
ings. The  opposite  oontentlon.  vis.  that  u 
long  as  tbe  dividend  does  not  exceed  tbe 
earnings  made  since  tbe  right  to  income  a^ 
crued.  It  shotdd  go  on  tbe  Income,  leaving 
the  capital  Invested  In  the  stock,  has  more 
to  be  said  in  Its  favor,  but  la  nevertheless 
inequitable;  for  on  that  basis  such  capital 
is  compulsorlly  left  at  the  hazard  of  the  busi- 
ness. 

With  regard  to  the  suggestion  that  under 
the  win  in  this  case,  the  stock  should  haTp 
been  sold  within  a  year  from  thie  testator's 
deatti,  and  that  therefore,  no  more  of  tbe 
earnings  of  the  stock  should  go  to  the  Income 
account  than  an  equivalent  of  Interest  on  tbe 
value  of  the  stock,  we  entlrdy  agree  with 
the  learned  vice  chancellor,  for  tlie  reasons 
stated  by  him.  The  decree  wUl  be  reversed 
and  modified  In  accordance  vrith  tills  ophUoo. 


FT.  OBANOB  PAPBB  CO.  v.  RI8DON  et  al. 
(Sapr«ue  Court  of  Xew  Jersey.  Nov.  9,  lS9S.t 
VsMns. 

Where  there  are  several  defendants,  all  or 
whom  except  one  reside  in  this  state,  a  service 
of  process  upon  such  nonresident  who  Is  tem- 
porRrily  in  this  state,  will  not  entitle  tbe  plain- 
tiff, tinder  section  230  of  our  practice  act  to 
lay  tbe  venue  in  the  county  where  the  nonresi- 
dent is  served  with  stimmons. 
(Syllabus  by  the  Court.) 

Action  by  tbe  Ft  Orange  Paper  Company 
against  Rlsdon  and  others.  Motion  by  a  de 
fendant  for  change  of  venue.  Granted. 

Argued  June  term,  1898,  before  DBPUK 
VAN  SXCKEL,  and  OABUISON,  JJ. 

Mark  R.  Sooy.  for  the  motloii.  OoUe. 
Swayze  &  Tltsworth,  opposed. 

VAX  8YCKKL,  J.  The  cause  actkm  in 
this  case  originated  in  New  Tork.  The  plain- 
tiff is  a  foreign  coiporatloo.  Three  of  tht- 
four  defendants  In  the  case  reside  In  the 
county  of  Burlington,  in  thia  state,  and  were 
there  served  with  procesa.  The  other  de- 
fendant resides  out  of  this  state,  and  was 
served  with  process  In  Ess«e  conn^  whib' 
he  was  temporarily  there.  The  fottr  defetnl- 
snts  are  joint  contracttnv.  Ai^Ilcatlon  is 
now  made  to  chaise  the  venue,  which  is  laid 
in  Essex  coimty.  to  the  eonn^  of  Burlington 
The  230th  section  of  the  practice  act  whicb 
regulates  this  subject  reads  as  foUowjs: 
"Tbat  an  action  metelj  transltorr  shall,  at 
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the  discretion  of  tbe  court,  be  tried  In  tlie 
county  In  which  the  cause  of  action  arode, 
or-  tbe  plaintiff  or  defendant  reside  at  the 
time  of  Instituting  such  action,  or  If  tbe  de- 
fendant be  not  an  inhabitant  of  this  state, 
In  the  county  In  which  process  shall  have 
been  gierred  upon  him."  If  there  is  but  a 
single  defendant,  who  la  a  nonresident,  the 
statute  is  express;  and.  If  the  venue  is  laid 
In  the  county  where  be  Is  served  with  pro- 
cess, it  cannot,  except  under  special  circum- 
stances, be  changed.  There  Is  no  specific 
fllrectlon  In  tbe  statute  In  a  case  like  tbe 
present,  where  there  are  several  defendants, 
all  of  whom  except  one  are  residents  of  the 
state.  The  defendants  do  not  all  reside  In 
tbe  state,  nor  do  they  all  reside  out  of  the 
state;  and  the  language  of  the  statute  dues 
not  therefore,  strictly  cover  Hils  case.  The 
legislature,  In  this  provision,  had  In  view  the 
convenience  of  litigants;  and  there  Is  no  rea- 
son why  the  resident  defendants  shaU  be 
deprived  of  a  trial  in  tbe  county  where  they 
lire  and  are  served.  Tbe  right  of  tbe  non- 
resident defendant  to  select  tbe  place  for 
trial  Is  not  within  the  express  language  of 
this  act,  nor  do  I  think  It  was  contemplated 
by  the  framer  of  It.  In  the  absence  of  ex- 
plicit provision.  It  must  be  discretionary  In 
tbe  court  where  tbe  venue  shall  be  laid,  and 
tt  Is  therefore  ordered  that  the  venue  tM 
changed  to  the  county  of  Burlington. 
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BTBKBT  BAILROAI>$~lNjrBT  TO  PKKBOX  OH  TUOK 
— L'nNTHIBUTOai  NeOLIOBNOB. 

The  plaintiff,  at  a  little  after  9  o'clock  on 
a  dark  night,  was  a];iproacbing  on  foot  a  trol- 
ley road  hHving  a  single  track,  -which  he  in- 
tended to  cross.  His  line  of  approach  was 
northwesterly,  and  diagonal  to  the  track. 
When  he  had  somewhat  more  than  50  feet  to 
walk  before  croseing  the  track,  he  saw  a  car 
Romewbat  more  than  250  feet  south  of  tbe 
place  of  crossing.  He  testified  that,  when 
from  4  to  6  feet  distant  from  the  track,  he 
turned  his  head.  kMked  for  the  car  south 
fllong  the  track  75  or  100  feet,  and  did  not  see 
if:  that  he  was  then  going  diagonally  across; 
that,  tbe  first  thing  be  knew,  the  car  was  on 
liini,  and  knocked  him  down;  and  that  he  was 
about  the  middle  of  the  track  when  be  was 
struck.  The  track  to  the  south  was  straight 
for  more  than  250  feet,  and  the  view  of  it  was 
unobstructed.  It  is  to  be  assumed  that  the 
plaintiff  moved  at  the  rate  of  an  ordinary  walk. 
Three  witnesses  observed  and  testified  as  to 
the  oar's  rate  of  speed.  HeJd,  that  facts  within 
the  plaintifTs  knowledge  and  olwervation  made 
it  probable  that  tbe  car,  coming  from  a  quar- 
ter towards  which  his  back  was  partly  turned, 
vroaid  be  dnngeronsly  near  to  him  before  he 
tsot  across  tbe  track;  that  it  was  therefore  bis 
duty  to  look  for  tbe  car  Iwfore  he  attempted  to 
i-rnra;  that  the  car,  moving  at  any  rate  of 
siieod  that  Is  attributable  to  it  under  the  evi- 
dence, must  have  been  so  near  to  tbe  plaintiff, 
n-hen  he  looked  for  it  before  going  on  the  track, 
that,  if  he  bad  not  looked  carelessly,  he  would 
have  seen  it.  and  have  been  warned  of  immi- 
nent danger;  that  bis  failure  to  receive  warn- 


ing was  therefore  due  to  his  own  negUgence; 
and  that  tbe  nonsuit  was  properly  granted. 
(Syllabus  by  the  ConrtO 

Error'  to  circuit  court,  Paasalc  county;  be- 
fore Justice  Dixon. 

Action  by  Phtoeas  Jewett  qgalnat  the  Fat- 
erson  Railway  Company.  Judgment  for  de< 
fendant   Plaintiff  brings  error.  Affirmed. 

George  P.  Rust  and  John  B.  Humphreys, 
for  plaintiff  In  error.  Eugene  Stevenson,  for 
defendant  In  error. 

ADAMS,  J.  The  plaintiff  was  knocked 
down  and  hurt  by  one  of  defendant's  cars, 
and  sued  for  damages,  but  was  nonsuited  be- 
cause it  appeared  to  the  trial  Judge  that  tbe 
plalntlfTs  own  negligence  contributed  to  bis 
injury.  The  correctness  of  this  ruling  Is  now 
under  review.  The  material  facts  are  these: 
At  a  little  after  9  o'clock  on  the  evening  of 
May  26,  1892,  the  plaintiff,  then  63  years  old, 
left  bis  place  of  business  In  Passaic,  to  go  on 
foot  to  his  home  In  that  city.  His  place  of 
business  was  east  of  the  line  of  tbe  defend- 
ant's electric  railway.  His  home  was  west 
of  that  line.  He  therefore  bad  to  cross  the 
line  of  that  road.  Before  be  reached  It,  he 
had  to  cross,  also,  the  line  of  the  New  York, 
Lake  Erie  &  Western  Railroad,  a  steam  road. 
At  the  locality  where  tbe  accident  happened, 
tbe  steam  road  and  the  electric  road  are 
parallel,  running  northerly  and  southerly,  and 
at  right  angles,  or  nearly  at  rigbt  angles,  to 
the  line  of  a  street,  which  on  the  east  of  said 
steam  and  electric  roads  Is  called  "Washing- 
ton PIsce,"  and  on  tbe  west  of  said  roads  Is 
called  "Bloomfleld  Avenue."  Jfae  steam  road, 
wblch  here  has  three  tracks,  occiqtles  longi- 
tudinally the  central  part  oi  Main  arenne. 
The  electric  road,  which,  at  the  time  of  tbe 
accident  consisted  of  one  track,  ran  longi- 
tudinally along  that  part  of  Main  avenne  that 
lies  west  of  the  steam  road.  Consequently, 
the  plaintiff,  walking  westerly  on  a  line  with 
the  south  sidewalk  of  Washington  Place, 
would  first  cross  three  tracks  of  the  steam 
road,  and  then  come  to  the  slnj^  track  of 
tbe  electric  road.  Tbe  track  of  the  steam 
road  that  he  first  crossed  Is  that  used  by 
trains  coming  from  the  direction  of  Xew  York 
City,  and  will  be  called  tbe  "west-bound 
track."  Tbe  next  one  Is  that  used  by 
trains  moving  towards  New  York  City,  and 
will  be  called  the  **ea8t-bound  track."  The 
third  Is  a  freight  track  of  that  road.  When 
the  plaintiff  was  crossing  the  west-bound 
and  east-bound  tracks  of  the  steam  road, 
be  was  engaged  In  conversation  with  a  Mr. 
Patton,  who  was  going  In  tbe  same  direc- 
tion. A  through  express  train  was  ap- 
proaching at  high  speed  on  the  east-bound 
track,  and  tbe  plaintiff  hurried  aeram  the 
west-bound  and  east-bound  tracks,  and  then, 
as  soon  as  he  had  crossed  tbe  east-bound  or 
middle  track,  diverged  from  fala  companion, 
taming  towards  the  northwest,  and  proceed- 
ed upon  some  diagonal  line  In  the  general 
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airection  of  tbe  northwest  corner  of  Main 
avenue  and  Bloomfleld  avenue.  Such  a  diag- 
onal line  would  pass  from  Boatbeast  to  north- 
west, over  a  part  of  Main  avenue,  and  would 
Intersect— First,  the  freight  tracls  of  the 
steam  road;  and,  secondly,  the  track  of  the 
electric  road.  tJpon  a  line  measured  at  right 
angles  to  tbe  tracks,  it  was  8  feet  from  the 
westerly  rail  of  the  west-bound  track  of  the 
steam  road  to  the  easterly  rail  of  the  east- 
bocnd  track,  and  12  feet  from  the  westerly 
rail  of  the  east-bound  or  middle  track  to  the 
easterly  rail  of  the  freight  track.  The  gauge 
«f  the  steam  road  was  about  4  feet  8  inches. 
Prom  the  westerly  rail  of  the  freight  track 
to  the  easterly  rail  of  tbe  electric  road  was  16 
feet.  The  gauge  of  the  electric  road  was 
about  4  feet.  In  tbe  western  dlviiion  of 
Main  street,  south  of  Bloomfleld  avenue, 
there  was  a  switch  track  of  the  electric  road, 
tying  west  of  the  main  track  of  that  rood. 
South'bonnd  electric  cars  ran  on  the  switch 
track  to  let  north-bound  cars  pass  them.  The 
northern  end  of  the  switch  was  250  feet 
south  of  the  southerly  line  of  Bloomfield  ave- 
nue. There  was  an  electric  light  on  the 
southeast  comer  of  Waahlngton  Place  and 
Main  avenue.  A  drug  store  on  the  northwest 
comer  of  Bloomfleld  avenue  and  Main  ave> 
nue  was  lit  up.  As  the  plaintiff  was  cross- 
ing the  west-bound  track  of  tbe  steam  toad, 
which  was  tbe  most  easterly  of  the  three 
tracks  of  that  road,  and  the  one  that  be  first 
came  to,  he  saw,  although  It  was  a  dark 
night,  a  car  of  the  electric  road  In  tbe  neigh- 
borhood of  the  switch.  He  thought  that  it 
was  on  tbe  mala  track  of  tbe  electric  road, 
and  that  it  was  standing  still.  It  might  be 
a  north-bound  ear,  and  be  about  to  mors. 
He  could  assume  that  If  it  was  a  north-bound 
car,  and  If  It  moved,  it  would  not  advance 
towards  him  at  a  rate  of  speed  Incompatible 
with  his  own  safety,  If  be  acted  prudently 
In  tbe  exercise  of  his  lawful  right  to  use  the 
public  hi^way.  Hallway  Ca  v.  Block,  S5  N. 
J.  Law,  606,  27  Atl.  1067;  Traction  Co.  v. 
LambertBOQ,  69  N.  J.  Law,  297,  36  Atl.  100. 
If  tlie  plalntltF  bad  kept  straight  ahead  from 
the  place  where  he  was  when  he  first  saw 
the  car,  instead  of  taking  a  diagonal  course 
after  crossing  tbe  east-bound  track  of  the 
steam  road,  be  would  have  cleared  the  west- 
erly rail  of  tbe  electric  road  at  the  end  of 
about  52  feet  His  diagonal  course  made  the 
Oiatance  longer;  how  much  longer  the  case 
does  not  show,  because  It  does  not  certainly 
appear  just  what  line  be  took  after  crossing 
the  east-bound  track,  or  whether  he  adhered 
thereafter  to  one  line.  His  course  would 
bring  him  upon  the  track  of  the  electric  road. 
Qot  at  a  crossing,  as  in  Traction  C!o.  v.  Scott, 
53  N.  J.  Law.  682,  34  AU.  1094,  but  at  a  point 
between  two  crossings,  and  would  turn  hie 
Iwtck  partly  towards  the  car.  The  plaintiff 
bad  somewhat  more  than  60  feet  to  walk. 
The  car  had  somewhat  more  than  260  feet  to 
run.  Manifestly,  it  was  within  the  range  of 
ordinary  probability  that  then  two  nravlng 


bodies  would  about  meet.  Tbe  altuatioQ. 
therefore,  called  for  caution.  That  the  plain- 
tiff 80  regarded  It  is  plain  from  what  be  did. 
He  attempted  to  be  cautions.  Unfortujiatel; 
for  himself,  he  performed  his  duty  imperfect- 
ly. He  testified  on  direct  examination  as 
follows:  "I  started  for  the  comer.  1 4o<riEed 
up  and  down,  and  did  not  see  any  car.  About 
75  or  100  feet,  I  should  say,  I  looked,  and  saw 
no  car.  I  went  on,  and  tbe  first  thiug  I 
knew,  the  car  was  on  me,  and  knocked  me 
down."  Tbe  following  is  an  extract  from 
his  cross-examination:  "Q.  When  you  stepped 
onto  the  tracks  oC  the  electric  railway,  did 
yon  look  back  to  see  whether  there  was  a  | 
car  approaching?  A.  Just  before,  I  did.  Q. 
Tell  us  exactly.  Bow  far  were  yon  from 
tbe  rail  of  the  street-car  tracks  when  yon 
looked?  A.  About  four  feet;  four  to  six 
feet  Q.  Yon  were  then  going  diagonally 
across?  A.  Yes,  sir.  Q.  Did  yon  turn  fully 
around  to  look  down  tbe  track?  A.  I  turned 
around  the  same  as  I  always  do^  tlx  times  a 
day;  the  same  as  I  have  always  d(»e.  Q. 
You  did  that?  A.  I  turned  my  head  the 
same  as  anybody  would  look  to  see  if  any- 
thing was  coming.  Q.  How  far  did  you 
look?  A.  76  or  100  feet  I  should  Judge.  Q. 
That  is  merely  your  estimate  now?  A.  Yea. 
sir.  Q.  Did  you  look  over  your  shoulder? 
you  didn't  turn  right  about  and  look  down:; 
A.  Xo,  sir.  Q.  Tou  didn't?  A.  No,  sir.  Q. 
Didn't  it  occur  to  yon  that  yon  ought  to  make 
careful  observation,  after  you  had  seen  the 
car  down  there  on  the  track?  A.  No,  sir.  I  i 
had  time  enough  to  go  across  half  a  dozen 
times,  •  •  •  Q,  I  understood  yon  to  say  , 
that  yon  had  reached  a  point  between  th^  i 
two  rails  of  tbe  Pateraon  Railway  Company 
when  yon  were  struck  by  the  ear?  A. 
About  the  middle."  It  Is  to  be  assumed  that 
the  plaintiff  moved  at  the  rate  of  an  trdi- 
nary  walk.  Several  witnesses  were  qc-^s- 
tloned  as  to  tbe  rate  of  the  car's  speed.  The 
plaintiff  was  asked  on  direct  examination,  i 
"Do  jou  know  how  fast  the  car  was  going?" 
and  answered,  "I  did  not  have  time  to  see  how  i 
fast  anything  was  golt^."  Three  of  the  plain-  ' 
tiff's  witnesses  testified  on  this  point  Fred-  ' 
erick  Lance,  a  bystander,  thought  that  tbe 
speed  was  about  12  to  15  mllea  an  hour.  Dan- 
iel Harrlgan,  another  bystander,  said  that 
tbe  speed  was  "just  usual;  a  good  rate  of  , 
going."  James  W.  Havens,  tbe  mo  tor  man. 
In  answer  to  the  question,  "At  what  rate  did 
you  proceed?"  said,  "At  a  pretty  good  spe«1. 
Not  as  fast  as  we  had  been  running.  I  didn't  j 
put  the  full  power  on."  ' 

From  the  case  above  detailed,  the  conclu- 
sion results  that  the  car,  moving  at  any  rate 
of  speed  that  tbe  jury  could  have  attributed 
to  It  under  tbe  evidence,  must  hare  been  so 
near  to  the  plaintiff,  when  he  looked  for  It 
before  going  on  the  track,  that.  If  be  bad  not 
looked  carelessly,  be  would  bare  seen  it 
and  have  been  warned  of  Imminent  danger. 
His  failure  to  see  It  and  so  to  receive  warn- 
ing, wu  therefore  due  to  hit  own  n^Usence.  . 
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The  remit  will  not  be  altered  If  It  be  sup- 
poaed  that  tbe  plaintiff  -warn  mistaken  hi  saT- 
In^  ttiat  he  looked  tor  ttw  car  when  be  was 
doae  to  the  track.  .  Under  tbt  drcnniBtanees, 
not  to  ItMOt.  was  negligence.  In  either  view 
the  nonsnlt  was  right  There  b  nothing 
Bbont  the  act  of  pedestrlanlsm  on  a  public 
highway  to  take  the  case  of  a  traTder  on 
foot,  who  1>  Injured  by  collision  with  any 
veblde.  ont  of  the  usual  mle  that  a  plalntlfTs 
contributory  negligence  is  ground  for  non- 
suit This  is  true  whether  tbe  vehicle  does 
or  does  not  more  on  rails.  In  Barker  t.  Srt- 
age,  45  N.  T.  191,  IM,  tiie  court  of  vpeals 
held  that  a  ptaUntiff,  a  pedestrian,  who  was 
ran  over  by  a  cart  at  a  street  crossing,  should 
have  been  nonsuited  for  contributory  negli- 
gence. Bdton  T.  Baxter,  54  N.  Y.  245,  Is  a 
simitar  case.  In  Cfalsholm  t.  Ice  Co.  (Sap.)  1 
S.  Y.  Snpp'  748,  the  plaintiff,  a  pedestrian, 
was  run  down  by  an  ice  wagon.  A  Judg- 
ment of  npnsult  was  sustained.  In  Sheets  t. 
Raflway  Co.,  54  N.  X  Law,  618,  24  Atl.  468, 
contributory  negligence  was  Imputed  to  a 
child  10  jears  old,  who^  while  crossing  a 
street  on  foot,  was  knocked  down  by  flie 
horses  attached  to  a  car.  This  case  was 
cited  with  approTOl  by  Mr.  Justice  Ouromere 
In  the  opinion  of  this  court  In  Railway  C!o. 
Flanagan,  57  N.  J.  Law,  «Dli  32  Atl.  216.  In 
McClaltt  T.  Railroad  Co..  116  N.  ¥.  458,  22  N. 
B.  1002,  Bradley,  J.,  well  defines  the  re- 
ciprocal rights  and  obligations  of  travders 
and  persons  In  charge  of  vehicles  moving 
along  a  highway  on  ralla  The  language  of 
tbe  court  had  Immedtate  reference  to  a  colli- 
sion between  a  pedestrian  and  a  horse  a^ 
tached  to  a  car,  and  needs  no  qualification  In 
a  case  where  the  speed  of  the  veblde  Is  not 
shown  to  have  hem  excessive.  Traction  Co. 
V.  Lamhertson,  S9  N.  J.  Law,  207.  36  Ati.  lOa 
Tbe  following  quotation  Is  an  extract  from 
tbe  Clinton  in  the  HcClaln  Chwe,  at  pages  464 
and  465  of  116  N.  T..  and  page  1063.  22  N.  B.: 
"The  drcnmstances,  as  represented  by  the 
evidence  on  the  part  of  the  pWntlff,  war- 
ranted Uie  conduslon  that  by  the  ezerdse  of 
tbe  reasonable  care,  which  It  was  the  duty 
of  the  defendant's  driver  to  observe,  the  In- 
Jury  would  have  be«i  avoided.  But  this 
fault  on  the  part  of  the  defendant  did  not 
charge  It  with  liability,  unless  the  plalntlfF 
was  free  from  negligence  contributing  to  the 
calamity.  *  *  *  As  a  street  car  must  con- 
tinue on  the  rails  of  Its  track,  persons  other- 
vise  traveling  on  the  street  are  required  to 
use  care  to  keep  out  of  Its  way;  yet  for 
their  protection,  the  duty  rests  upon  the 
driver  to  keep  the  horses  reasonably  within 
his  control  upon  tbe  public  streets.  If,  by 
the  exercise  of  reasonable  care,  the  plaintiff 
could  have  seen  tbe  aM>roachIng  car,  and 
ought  to  have  apprehended  the  danger  of  the 
situation,  he  was  chargeable  with  n^llgence. 
Cor  be  was  net  at  liberty  to  take  even  doubt- 


ful chances  of  tbe  consequences  <at  crossing 
the  track  In  the  Ace  of  danger,  or  In  re- 
liance upon  tbe  successful  attiunpt  of  the 
driver  to  slack  the  speed  ot  his  horses." 

It  Is  peculiarly  true  of  controversies  like 
this  that  the  defendant's  right  to  a  nonsuit 
depends  on  the  predse  facts  or  each  case. 
An  alteration  of  the  condlUona  may  cbange 
the  result  The  case  of  Traction  Co.  v.  Olynn, 
69  M.  J.  I4iw.  4S2,  37  AH.  66.  IHustrates  this, 
and  may  be  usefully  compared  with  the  case 
In  hand.  There  the  pkUntlff  assumed,  after 
waiting  two  or  three  seconds,  that  he  could 
walk  from  the  curb  across  the  track,  a  dis- 
tance shown  by  the  record  to  be  1^  feet, 
before  a  trolley  car  tbat  he  had  observed  ap- 
proaching him  should  run  a  distance  of  about 
300  feet.  Acting  upon  this  assumption,  he 
advanced  without  again  looking  towards  the 
car,  and  was  struck  by  It.  The  trial  Judge 
refused  to  nonsuit  for  contributory  negli- 
gence, and  was  sustained  by  this  court 
Prom  the  facts  disclosed  in  that  case.  It 
was  not  dear  that  tbe  plaintiff's  assnmptioD 
was  unreasonable.  The  question,  thertfore. 
went  to  the  Jury.  If  we  vary  the  dements 
of  the  Glynn  Case  by  progressively  diminish- 
ing the  distance  tbat  the  car  bad  to  run,  and 
Increasing  the  distance  that  the  man  had  to 
walk,  we  first  approach  and  then  cross  the 
line  that  separates  alleged  contributory  negli- 
gence tbat  Is  debatable  by  a  Jury  from  al- 
leged contributory  negligence  that  Is  mani- 
fest to  a  Judge.  For  reasons  already  stated, 
we  think  that  the  situation,  presented  Is  of 
the  latter  class.  There  Is  a  further  difference 
between  the  two  cases,  that  upon  the  author- 
ity of  Railroad  Co.  v.  Bwan,  55  N.  J.  Law,. 
574,  27  Atl.  1064,  serves  to  distinguish  tbemr 
namely,  that  In  the  Olynn  Case  the  pliUntiff 
was  overtaken  by  a  danger  he  did  not  ap- 
prehend, whereas  In  the  present  case  the 
plaintiff  realized  the  necessity  of  precaution, 
and  yet  exerdsed  It  Inadequately.  As  was 
said  by  Mr.  Justice  Dixon  In  the  case  Just 
dted:  "There  Is  a  substantial  difference  be- 
tween being  surprised  by  an  unforeseen  peril 
and  being  overtaken  by  one  ai^rehended  and 
recklessly  Incurred."  It  may  be  said  that 
this  view  of  the  subject  puts  cases  like  this 
upon  a  sliding  scale;  leaves  a  trial  Judge 
without  any  simple,  convenient  mle  of  uni- 
versal application,  other  than  the  general 
proposition  that  travelers  on  a  public  high- 
way must  exercise  due  care;  and  obliges  him 
to  decide  a  motion  to  nonsnlt  upon  his  own 
Judgment  as  to  the  particular  facts  In  proof. 
This  Is  true,  but  It  Is  no  novelty.  That  It  Is. 
true  results  from  the  nature  of  the  case. 
Where  rights  are  relative,  as  they  are  In  a 
public  highway,  tbe  rule  that  governs  them 
must  be  flexible  enough  to  fit  the  changes  of 
the  relation.  It  Is  not  a  case  for  a  rigid 
formula.  The  Judgment  of  nonsnlt  la  af- 
firmed. 
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BACE  T.  EASTON  ft  A.  B.  00. 
(Snprein*  Coart  of  New  Jersey.  Not.  7. 1886.) 

NKLieUCCa— PlEADIHO— ACCIDBXT  AT  Railboui 
Cbossikc. 

1.  In  action!  Cor  necligence,  facts  abowing 
dntr  and  brtach  mnst  oe  pleaded,  and,  where 
the  injury  complained  of  is  indirect  the  facts 
roDstituting  Qefclisence  should  be  averred. 

2.  A  declaration  aimplr  averring,  in  effect, 
that,  by  reason  of  the  negligent  and  improper 
running  of  defendant's  railroad  train  and  blow- 
ing of  the  whistle  of  its  locomotive,  a  horse, 
being  driven  on  the  highway,  was  frightened; 
that  the  horse  overturned  the  wagon;  and 
that  plaintiff  waa  thereby  thrown  out  and  lo- 

tored,— ia  not  spedflc  enough  for  good  pleading, 
lut  may  stand  as  against  a  general  demnrrer. 
(Syllabna  by  the  Gonrt.) 

Action  by  Henry  Race  against  tbe  Eaaton 
ft  Amboy  Railroad  Company.  Heard  on  de- 
murrer to  declaration.   Demurrer  overraled. 

Argued  June  term,  1888,  before  >IAaiE.  C. 
J.,  and  DIXON,  LUDLOW,  and  COLLINS, 
JX 

Wm.  O.  Gebhardt,  for  plaintiff.  Robert  H. 
McOarter,  for  defendant 

OOLLINS.  J.  The  plalntira  declaration 
contains  two  connts,  one  for  personal  Injury 
to  the  plaintiff,  ana  tbe  other  for  loss  sus- 
tained by  blm  from  personal  Injury  to  his 
wife,  both  husband  and  wife  baring  been 
thrown  from  a  wagon  on  a  public  highway. 
In  the  averment  of  negligence  each  count  Is 
tbe  same,  and  recites  that  the  defendant 
operated  a  railroad,  and  on  a  day  named  was, 
by  its  serrants,  engaged  In  running  an  en- 
gine and  train  of  cars  thereon,  and  that  the 
plaintiff  was  driving  on  a  public  road;  and 
then  avera  that  "nevertheleaa  the  said  de- 
fendant by  Its  said  aervants,  at  a  point  less 
than  fifty  feet  from  where  the  said  railroad 
crosses  the  said  public  rcwd,  at  grade,  near  a 
station  or  depot  called  'Kings,'  as  said  plain- 
tiff was  nearlng  said  crossing,  and  without 
having  given  any  previous  notice  of  the  ap- 
proach of  aald  train  towards  said  crossing  by 
either  ringing  the  bell  or  blowing  the  whistle 
of  said  locomotive,  ao  carelessly,  improperly, 
and  negligently  ran,  controlled,  propelled,  and 
directed  said  locomotive,  and  blew  and  sound- 
ed the  whistle  of  the  said  locomotive,  that 
by  and  through  the  negligence,  carelessness, 
and  Improper  conduct  oi  the  aald  defendant, 
by  Its  said  servants,  the  horse  of  the  said 
lilnlntiff  then  and  there  became  and  was  ter- 
rified, frightened,  and  scared,  thereby  caus- 
ing the  horse  of  tbe  said  plaintiff  to  overturn 
and  upset  the  carriage  In  which,"  etc.;  and 
thereby  the  plaintiff  was  thrown  out  and  In- 
Jnred.  This  averment  Is  too  general  The 
case  cited  by  plaintiff  to  support  It  really  con- 
demns It.  Breese  v.  Railroad  Co.,  62  N.  J. 
Law,  250,  18  AtL  201.  In  that  case  the  late 
chief  Justice,  with  consplcuona  cleaiuess, 
shows  how  essential  It  Is  that  In  actions  for 
iipgllgence,  facts  raising  a  duty  the  breach 
of  which  is  complained  of,  and  facts  showing 
snch  breach,  should  be  averred  by  the  plead- 


tr.  The  one  count  of  the  declara.tl(m  aua- 
talned,  although  loosely  drawn,  exemplified 
the  principle.  It  charged  that  througb  the 
careless  management,  by, servants,  of  tbe  de- 
fendant's car  In  a  public  street  It  ran  over 
the  body  and  arm  of  tbe  plaintiff.  Here  waa 
direct  personal  Injury  from  the  car  itself  to 
a  person  on  the  highway.  Both  duty  and 
breach  suflBcIently  appear  even  from  tbes« 
meager  facts.  But  In  tbe  case  now  at  bar  It 
Is  otherwise.  Suppose  tbe  count  ran  tbns: 
"Whereas,  the  defendant  was  driving  his 
horse  and  wagon  on  a  certain  public  road,  and 
the  plaintiff  was  driving  his  horse  and  wagon 
on  a  public  road  crossing  tbe  same,  neverthe- 
less the  said  defendant  at  the  point  wbere 
such  roads  cross,  as  said  plaintiff  was  near- 
lng said  crossing,  and  without  having  siven 
any  previous  notice  of  his  approach  towards 
Bucb  crossing,  so  negligently  and  Improperly 
drove  his  horse  and  wagon,  and  mcfeed  bis 
whip,  that  by  bla  negligence  and  Improper 
condnct  tbe  horse  of  said  plaintiff  tben  and 
there  became  terrified,"  etc.  Such  a  count 
would  seem  rldlculona,  yet  It  does  not  differ 
essentially  from  that  b^ore  ua,  and  I  enter 
tain  no  doubt  that,  under  certain  dremn- 
stances,  tbe  frightening  of  a  horse  by  the 
crack  of  a  whip  would  be  actionable^  Tbe 
circumstances  are  the  groundwork  of  the  ac- 
tion, and  should  'be  pleaded.  It  will  bardly 
do  to  say  tbat  tbe  blowing  of  a  locomotive's 
whistle  Is  per  se  actlonaUe,  If  a  horse  Is 
frightened  by  It  or  (as  counsel  argoM)  that 
the  court  can  "take  Judicial  notice  of  the 
fact  thnt  tbe  running  of  a  locomotive  and  the 
blowing  of  a  locomotive  whistle  will.  If  done 
negligently  or  carelessly,  frighten  horsea." 
Nor  ta  It  necessarily  Improper  to  blow  a  lo- 
comotive whistle  within  60  feet  of  a  road 
crossing,  without  having  previously  blown 
such  whistle  or  rung  a,  bell.  The  character 
of  such  an  act  depends  on  circumstances.  In 
Bittlp  r.  Railroad  CO^,  R5  N.  J.  Law,  eis,  28 
Atl.  805,  the  court  of  errors  and  appeals  de- 
cided that  a  case  was  made  for  a  Jury  when 
It  was  proved  that  the  defendant's  engineer 
saw  tbe  plaintiff  holding  his  horse  by  the 
head,  and,  under  circumstances  Indicating  a 
pnn>ose  to  frighten  the  horse,  suddenly  blew  i 
an  nnusnally  loud  blast  on  the  whistle  of  the 
locomotive,  which  did  In  fact  frighten  the 
horse,  and  lead  to  iiiJury  to  the  plaintllT.  In 
the  opinion  read  for  the  court  It  was  Ini-I-  | 
dentally  said  that  a  railroad  company  is 
bound  to  use  reasonable  care  and  prudence 
In  giving  statutory  signals  of  tbe  approadi 
ot  a  train,  or  of  Its  existence  at  any  given 
point  where  such  signals  may  be  allowed  or 
required,  and  that  negligence  In  the  nerciae 
of  the  hiwful  right  to  give  snch  signals  Is  ac- 
tionable If  It  causes  Injury,  and  also  that 
the  faUure  to  give  the  statutory  signals  un- 
til just  upon  a  raid  crossing  is  evidential  on 
the  question;  but  this  dedsltm  Is  very  Mr 
fro'm  holding  that  the  blowing  of  a  locomo- 
tive whistle  In  any  other  way  or  at  any  other 
time  than  within  the  direction  of  the  statute 
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Is  aa  bnpn^er  act  Warning  for  croalnga 
la  bat  a  smaU  part  of  tbe  use  of  Bncb  a  wbls- 
tie.  The  itatutory  dnty  Is  to  ring  tbe  bell 
or  blow  tbe  whistle  from  a  distance  of  800 
yards  until  the  crossing  Is  passed  or  the  en- 
gine has  stopped.  2  Gen.  St  p.  2008.  pL  117. 
It  Is  not  logical  to  say  that  an  act  that  Is 
permitted  nnder  cwtaln  conditions  Is  thereby 
prohibited  nnder  any  otber  eondltlom.  It  Is 
common  knowledge  that  the  locomotlre  whis- 
tle Is  nsed  for  many  purposes  .tending  to- 
wards the  pnUlc  safety,  and  the  propriety  of 
Its  ose  must  be  tested  by  circnmstauces.  In 
modon  raUrMd  usage,  as  all  observant  per< 
sons  know,  tiie  limg  crossing  whIslSe  has  been 
abandoned.  The  bell  Is  rung,  and,  In  addi- 
tion, four  short  blasts  are  blown  npon  the 
whistle  the  first  two  somewhat  longer  than 
the  two  that  follow.  Such  blasts,  of  course, 
are  not  within  the  statutory  duty;  hut  no 
court  conld  say,  as  matter  of  law,  that,  If 
they  frightened  a  horse,  they  were  necessari- 
ly actionable.  The  Kttle  decision  did  not 
touch  the  matter  of  pleading,  uid,  on  that 
subject,  we  must  be  guided  by  general  rules. 
For  an  Indirect  Injury  resulting  from  alleged 
nesllgence  the  facts  showing  n^Ugence 
shouM  be  pleaded,  for  otherwise  It  cannot  be 
seen  that  the  allseed  negligent  act  or  omls- 
^n  was  the  proximate  cause  of  the  hijury. 
In  direct  Injury  to  person  or  property  this 
may  be  safely  assumed.  Ko  one  win  contend 
that  a  simple  averment  that  a  plaintiff  was, 
through  negligence  of  the  defendant,  thrown 
from  his  own  wagon,  would  fairly  apprise  the 
tbe  defendant  of  the  breach  of  duty  or  of  the 
negligence  Intended  to  be  charged.  The  add- 
ed allegation  that  the  negligence  was  in  the 
running  of  a  tnln  and  the  blowing  of  a  whis- 
tle Is,  to  my  mind,  equally  unsatlsfactoiy. 
We  are  precluded,  however,  from  giving  ef- 
fect to  tbe  defendant's  diallenge  of  this  dec- 
laration, because  tiils  court,  when  a  count 
almost  Identical  was  before  It,  adjudged  that 
Its  defects  were  formal  only,  and  ther^re 
not  witbtn  the  reach  of  a  general  demurrer, 
and  that  the  d^endanfs  remedy  was  by  mo- 
tion to  strike  out.  The  ease  is  Reed  v.  Rail- 
road Ca,  decided  at  November  term.  1800, 
but  not  reported.  The  memorandum  filed  re- 
fers for  a  precedent  to  Van  Horn  v.  Railroad 
Co.,  88  N.  J.  Law,  133. 


STATE  ex  rel.  VARNET  v.  KRAMER. 

fSnpreme  Court  of  New  Jersey.   Nov.  7,  188&) 

CoKsnTtmoNAi.  Law— Appohttmbst  or  Citt  Or- 
vioras. 

Tbe  art  of  Mb7  8,  1804  a  Oen.  St.  p.  581), 
which  empowers  the  common  council  or  other 
governing  body.  In  cities  havine  a  population 
not  lf«8  than  KS.000  nor  more  than  100.000,  to 
iipp<^nt  certain  mnnlcfpal  ofSoers  for  a  term  of 
two  years,  hdd  vaWd.  The  decision  In  Owens 
V.  Pnry.  25  AU.  034.  55  N.  J.  Law,  1«  followed. 
(Syllabos  by  the  Court) 

Qoo  warranto  by  tiie  state,  oa  the  rda^ 
tttm  of  Thaddeus  P.  Vamey,  ai^st  Harry  a 


Kramer.  Heard  on  deinurrw  to  plea.  Demur- 
rer overruled. 
Argued  June  term.  1808,  before  LT7DL0W, 

COLLINS,  and  DIXON,  JJ. 

H.  M.  Snyder  and  D.  3.  Pancoast  for  re- 
lator.  Edward  O.  O.  Bleakly,  for  defendant 

DIXON,  J.  By  an  Information  In  the  na- 
ture of  quo  warranto  filed  March  16,  1808, 
the  rehitor  claims  that  cm  March  11,  1806, 
he  waa  In  rightful  possesion  of  the  office  of 
derk  of  the  city  of  Camden,  and  that  on  that 
day  the  defendant  forcibly  ejected  him  from 
said  <^ce,  and  usurped  the  functions  of  the 
same.  The  Information  alleges  that  in  ac- 
cortence  with  the  act  of  May  8.  1804  (1  Oen. 
St  p.  SSI),  the  relator  was,  on  May  11,  1804, 
elected  by  the  city  council  to  the  office  of 
dty  clerk  for  the  term  of  two  years,  and  was 
again.  In  May,  1806,  tiected  to  that  office  for  . 
the  further  term  of  two  years  after  the  expi- 
ration of  his  first  term.  On  the  assumption 
ttiat  this  act  Is  operative,  the  reaator's  first 
term  began  (bt  the  words  of  the  act)  at  the 
time  of  his  appointment  May  11,  1894,  and 
his  second  term  would  expire  May  11,  1806; 
and  on  March  11,  1808,  he  was  hiwfully  enti- 
tled to  the  office.  The  plea  of  the  defendant 
4s  based  on  tbe  claim  that  this  act  is  un- 
constitutional, and  that  by  force  of  other 
statutes,  the  dty  coundl  hod  the  right  to 
dect  a  dty  clerk  on  March  11,  1806,  when 
that  body  elected  him.  The  relator's  demur- 
rer to  this  plea,  therefore,  makes  the  conatt- 
tutlon&llty  of  that  act  the  primary  question 
in  the  case. 

The  act  applies  only  to  dtles  then  or  there- 
after having  a  population  not  less  than 
55,000,  and  not  more  than  100,000.  and  in 
such  cities  empowers  the  city  council  to  ap* 
point  certain  municipal  officers,  among  them 
a  city  clerk,  for  the  term  of  two  years.  The 
defendant  Insists  that  this  act  Is  special  ond 
therefore  unconstitutional,  because  it  applies 
to  only  three  cities  In  the  state.— Trenton, 
with  a  popuIaUon  of  57,458;  Camden,  with  a 
population  of  58,818;  and  Faterson,  with  a 
population  of  78,847^-^0  dty  nearest  In  size 
to  these,  Hoboken,  hsvlng  a  population  of 
only  43.648.  The  stetute  upheld  In  Owens 
V.  Fury,  55  N.  J.  Law,  1,  25  Atl.  034,  seems 
too  dose  a  parallel  with  that  now  under  con- 
sideration to  permit  of  this  court's  yield- 
ing to  the  defendant's  contention.  There  the 
defendant  claimed  the  office  of  clerk  of  the 
dty  of  Trenton,  under  a  statute  (P.  L.  1802, 
p.  216)  which  anthorbed  the  mayor  In  dtl« 
then  or  thereafter  having  a  population  not 
less  tiwn  50,000,  nor  more  tban  100,000,  to 
appoint  certohi  municipal  officers,  among 
them  a  city  clerk,  for  the  term  of  three 
years.  This  court  adjudged  his  clshn  to  be 
valid.  If  the  act  of  1802  was  general  for  the 
purpose  for  which  It  was  then  supported,  we 
cannot  see  how  the  act  of  1804  can  be  special 
for  the  purpose  for  which  it  Is  now  Invoked. 

It  Is  urged,  however,  that  Owens  t.  Fury 
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has  been  Ofrerroled  by  the  decbilons  of  tbt 
court  of  enora  In  Wanser  t.  Hoob,  60  N.  J. 
Law,  482,  38  AtL  44».  and  of  this  court  In 
Canfield  t.  Davle^  61  N.  J.  Law,  26,  89  Att 
SS7.  In  Wanser  t.  Hoob,  tbe  act  condemned 
was  held  not  to  relate  to  either  the  structure 
or  the  machinery  or  tbe  powers  of  munici- 
pal government,  and  therefore  the  decision 
la  not  applicable  to  the  statntes  bivolved  In 
Owens  V.  Fury  and  In  tbe  pending  case, 
which  clearly  deal  only  with  the  local  ma- 
chinery. Moreover,  the  learned  justice  who 
delivered  tbe  opinion  of  the  court  In  Wanser 
T.  Hoos,  60  N.  J.  Law,  634,  38  AtL  449,  re- 
ten  to  tbe  case  of  Owens  t.  Fury  as  dla- 
tIngulBbable  from  the  matter  tbm  tn  hand, 
and  apparently  wltb  approval.  Ganfteld  t. 
Davtes  seems  to  have  turned  on  the  Illusory 
character  of  the  attempted  classification, 
which  Included  only  2  of  tbe  248  townships 
fu  the  state,  and  never  could  include  any 
others,  being  by  its  terms  limited  to  such 
townships  as  had  a  population  of  10,000  or 
over,  according  to  the  then  last  censns. 
There  is  a  marked  distinction  between  such 
a  classification  and  the  present  one.  The 
dass  created  by  tbe  act  of  1884  Is  open  for 
the  reception  of  cities  whose  growth  brings 
them  within  Ita  limits,  and  Ita  boundaries 
were  laid  so  wide,  and  tbe  difference  between 
its  members  and  the  cities  outside  of  It  was 
•o  great,  as  not  to  suggest  an  evasive  design 
cm  tbe  part  of  the  leglslatiire.  We  tfalnic  a 
statute  of  this  character  was  not  wltbln  the 
scope  of  the  decision  in  Canfield  t.  Davfes. 
Without  considering  the  much-vexed  constitu- 
tional principle,  we  conclude,  on  the  authority 
of  Owens  t.  Fury,  that  the  act  of  1894  Is 
raUd,  and,  therefore,  that  tbe  state  la  entt 
tied  to  Judgment  on  tbe  demntzw. 


OROSSLET  V.  TOWNSHIP  COMMITTEE 
OF  EAST  ORANGE  et  aL 

(Supreme  Court  of  New  Jersey.  Nov.  9, 1808.) 

NationjU.Bakkr— Tazatioh— ABSassaiEKT-^BHDa. 

1.  For  the  shares  of  capital  stock  of  a  nation- 
al bank  owned  by  a  nonresident  tbe  bank  mutt 
be  assessed  for  taxes  In  the  taxing  district 
where  the  bank  is  located,  in  accordance  wiUi 
the  federal  and  state  statiitea. 

2.  The  asBesament  In  this  case  wsb  errone* 
onsly  made  in  East  Orange,  and  proceedinga 
must  therefore  be  taken,  under  the  act  of 
March  23,  1881,  to  make  a  proper  asBessment 
in  the  city  of  Newark,  where  the  bank  Is  lo- 
cated. 

(SriiftboB  br  tte  Ooort) 

Certiorari  by  the  state,  on  the  prosecution 
of  Rena  F.  Crossley.  against  the  township 
committee  of  Etast  Orange  and  others,  to  set 
aside  an  assessment  for  taxes.  Assessment 
set  atide. 

Argued  June  term,  1808,  before  DEPUE, 

VAN  SYCKEL,  and  GAltltlSON;  JJ. 

RIker  &  Rlker,  for  plalntUL  Fbilemon 
WoodnUr,  tor  defendants 


VAN  SYCKBaj,  J.  This  wrtt  Is  proMcitted 
to  set  aside  an  assessment  for  taxes  made  in 
East  Orange  In  1887  on  bank  stDcA  owned  by 
the  proaecutrix  In  the  Ebsex  Oonnty  National 
Bank,  which  is  located  In  the  dty  of  Newark. 
She  was  nonresident  tn  tAIs  state  dnrfng  the 
year  1807,  and  tt  Is  npon  that  fact  tliat  her 
case  Is  rested.  The  federal  statute  prorldea 
that  shares  of  nonrealdents  shall  be  taxed 
where  the  bank  la  located,  and  not  daeiriiere. 
Rev.  8t  V.  .8.  p.  1009,  I  6210.  The  New  Jer- 
sey statute  provides  that  when  the  own»  of 
shares  la  a  nonresident  tbe  bank  ahall  be  as- 
sessed to  the  amount  of  such  shares  so  own- 
ed or  beU  by  nonresidents  in  tbe  manner 
now  provided  by  statute  in  case  of  other  cor- 
porations.   3  Gen.  St  p.  3302,  par.  lOL 

We  find  the  fkct  to  be  that  the  {Kcsecntrlx 
was  a  nonresident,  and  therefore  she  was  not 
subject  to  assessment  in  Eaat  Orange.  The 
assesament  should  bare  been  made  to  the 
bank  in  the  city  of  NewariL  The  assessment 
in  East  Orange  la  therefore  set  aside,  but 
this  court  has  power  to  direct  a  proper  as- 
sessment to  be  made  In  the  city  of  Newark. 
S  Gen.  St  p.  8404.  par.  647.  t  1.  Tliis  point 
has  been  expressly  ruled  In  two  cases  in  this 
court  Angle  r.  Lantz,  6S  N.  J.  Idw,  22 
Atl.  49;  State  T.  Jersey  City  (N.  J.  Snp.)  40 
Atl.  281.  Let  proceedings  be  taken  nuder 
the  act  of  March  28,  1861.  to  make  a  proper 
asseasmgnt  la  tte  etty  of  Newark. 


NEWARK  ELECTRIC  LIGHT  ft  POWER 
CO.  V.  RUDDY. 

(Supreme  Court  of  New  Jmey.    Not.  14. 

1808.) 

Nbsuobvob— Brokbk  ELBoraio  Wima. 
Proof  that  an  electrfe  Ugfat  wire.  oontioUed 
b7  a  private  corporation,  and  normally  bos- 
pended  upon  poles  alonv  a  public  street,  was 
trailinff  broken  on  the  sidewalk,  affords  a  pre- 
sumption of  negligeace  in  a  snit  against  such 
corporation  by  a  person  injured  tarongh  elec- 
tric shock  by  oontact  with  snch  wire.  "XCei 
Ipsa  loquitnr." 
(Syllabus  by  the  Coort) 

Error  to  dtcuit  court,  Bssex  coimty;  CbUd. 

Judge. 

Action  by  Thomas  J.  Rnddy.  by  next  friend, 
against  the  Newark  Electric  Light  &  Power 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed. 

The  plaintiff,  a  child  of  eight  years,  pl<^ed 
up  from  the  sidewalk  of  a  public  atreet  tbe 
end  of  a  broken  wire  that  trailed  from  one 
of  tbe  poles  on  which  it  should  have  hung 
suspended,  and  sustained  Bevere  Injurr 
through  electric  shock.  The  wire  was  an 
electric  light  wire,  under  the  control  of  tbe 
defendant.  This  writ  of  error  removes  a 
judgment  on  verdict,  In  favor  of  the  plain- 
tiff In  a  suit  brought  to  recover  daina;;<K 
because  of  alleged  negligence.  In  the  prem- 
ises, of  the  defendant  No  explanatory  or  e:i- 
cnlpatocy  arldence  waa  offered  la  defeaaa. 
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Ai^ed  June  term,  189S,  before  DIXON, 
LUDLOW,  and  OOLUNS.  JJ. 

R.  T.  Undabury,  for  plaintiff  te  oror. 
Samuel  Kaliach,  for  defendant  In  error. 

OOLLINS.  J.  (after  stating  the  facts).  The 
counsel  ftor  the  plaintiff  In  error  very  prop- 
erly limited  hla  argument  to  the  Question  of 
whether  or  not  the  facte  proved  warranted 
the  anbmlsaion  of  the  case  to  the  Jury  on 
the  point  of  defendant's  negligence.  That 
question,  now  presented  by  exceptions  to  Ihe 
refusal  of  the  court  to  nrauult  the  plaintiff 
or  to  direct  a  verdict  in  favor  of  the  de- 
fendant, was,  I  think,  correctly  decided  by 
the  trial  judge.  The  defendant  was,  by  law, 
permitted  to  suvend  almg  a  public  street  a 
wire  so  charged  wtth  electricity  as  to  be  dan- 
gerous to  the  pnUIc  If  it  shotdd  break  and 
fan  upon  the  street  This  privilege  entailed 
vpoa  It  a  very  high  degree  of  care  to  main- 
tain the  wire  Intact  It  was  permissible  to 
presume  a  lack  of  exercise  of  such  care  when 
the  proof  showed  the  wire  broken  and  trail- 
ing OB  the  ^ewalk  mider  oondlttoDS  that 
rendered  possible  serious  ln}nry  to  persons 
lawfully  there.  Unexplained,  the  presence 
on  the  highway  ctf  the  charged  and  broken 
wire,  and  the  tact  of  Injury  received  there- 
from, justified  an  Inference  of  negligence  la 
the  defendant  In  whose  control  and  manage- 
ment It  was.  Such  an  buCerenee  has  been 
judicially  permitted  even  when  tiie  wire  that 
broke  received  the  electricity  from  a  wire  on 
wbk!h  it  felL  Haynea  v.  Oas  Co.,  U4  N.  a 
203,  19  S.  B.  SM.  It  appeared,  bideed,  that 
the  wire  was  covered  with  an  Insulating 
substance,  of  which  but  a  small  pwtlon  at 
the  broken  aid  was  g<ne,  and,  it  the  ^In- 
tiff  had  not  chanced  to  touch  this  small  ex- 
posed portion  of  the  wire,  he  would  have  re- 
ceived no  shocik.  StlU,  as  It  Is  idalnly  pos- 
alUe  that  any  break  of  such  a  wire  may 
reBoove  tiie  Inanlatlon  snfflclent^  to  lead  to 
such  a  result,  the  defendant.  If  diargeable 
at  All,  must  accept  that  consequence.  It  hap- 
pened that  the  plaintiff  was  able  to  prodtice 
no  witness  who  had  noticed  that  the  wire 
was  down  except  within  five  or  ten  mlnutw 
before  the  i^alntlff  took  It  up.  and  it  waa  ar- 
gued that  80  short  a  ^ace  of  time  forbade 
any  presumption  of  n^^lgenoe  In  not  remov- 
ing It  This  argumoit  la  besl^  ttie  point 
The  plaintiff  was  not  bound  to  prove  when 
the  wire  came  down.  Its  presence  at  the 
time  and  place  of  injury  auflteed.  Had  it 
appeared  afilnnatively  that  the  wbe  had  but 
juBt  fallen,  the  pcesnmption  of  Diligence 
would  have  been  slmpty  narrowed  to  the 
breaking  of  the  wire.  Only  In  case  It  had 
appeared  that  the  breaking  waa  without  neg- 
Ilgeuce  would  the  queetloo  of  reasonably 
prompt  removal  have  arisen. 

We  vatLy  aasume  that  such  a  wire,  of  prop- 
er slae  and  quality,  skillfully  set  up  and  in- 
spected with  aofflcdettt  care  and  frequency, 
will  not  qtontaneonsly  tweak,  and.  on  the 
other  hand,  that  undue  strain  or  Improper 


use  may  weaken  such  a  wire,  and  cause  Its 
fracture.  There  remains  the  possibility  of 
dlBnipticm  caused  by  the  elements  or  outside 
Interference.  Bere  lay  tin  stress  of  Ibe  de- 
fendant's arguaient  It  was  contended  ttiat 
the  idalntlfl  was  bound  to  dlmtaiate  every 
sadi  cause  by  dlsprorlng  ita  existence;  but 
to  this  argumoit  I  cannot  yidd  aasent  It 
Is  Impractlcalfle  to  frame  a  mle  of  general 
aaipUcatlon  on  a  subject  so  concrete  as  that 
Involved  hi  a  jury's  right  to  say  that  a  par- 
ticular ocenrroice  «paJu  hi  Itsdf  of  n^U- 
gnee.  It  was  well  said  by  Mr.  Justice  Gar- 
rison In  Bahr  v.  Lombard,  58  N.  J.  Law,  233, 
21  AtL  190,  and  28  Atl.  167.  that  **the  quan- 
tum of  proof  which  a  plaintiff  must  give  in 
order  to  draw  from  the  defendant  explana- 
tory evidence  must  with  certain  llmlte  be 
dependent  upon  the  drcnmstances  of  each 
case."  One  test  writw  sententloualy  sums 
tile  inatter  tims:  "It  the  acddent  Is  cm- 
nected  with  ttie  defendant,  the  question 
whether  the  phrase,  'res  ipsa  loquitur,'  ap- 
plies, or  not  becomes  a  simple  question  of 
ennnum  sense."  BmHh,  p.  2I&  The 
flawing  statonent  is  faMy  satisfftctory: 
"Whwe  It  is  shown  that  the  accident  is  such 
that  Ite  real  caiue  may  be  the  negligence  of 
the  defendsttt  and  that  whettier  it  la  so  or 
not  It  Is  within  the  knowledge  of  (he  de- 
tmdant  end  not  within  the  knowledge  of 
th6  plaintiff,  the  plaintiff  may  give  the  re- 
quired evidence  of  n^lgmce,  without  him- 
self explaining  the  real  cause  of  the  acci- 
dent by  provtog  the  drcnmstances,  and  thus 
'raising  a  presumption  that  U  the  dtfendant 
does  not  choose  to  give  the  explanation,  the 
real  cause  was  n^lgence  on  the  part  of  the 
def«dant"  Channell.  B.,  to  Bridges  v.  Ball- 
way  Co.,  6  Q.  B.  377,  891.  The  weakness  of 
this  statement  is  Inherent  In  all  attempto  to 
formulate  the  rule.  The  drcnmstances  to 
be  proved  are,  aa  tliey  must  be.  left  Indefi- 
nite. A  pUUntlff  must,  <a  course,  presnt  all 
evidence  reasonably  within  his  power.  The 
case  of  Bahr  v.  Lombard,  supra.  Is  anttwrlty 
that  "when  tlie  plaintiff's  case  riwws  that 
he  haa  not  reduced  material  evldmce  dear- 
ly wItUn  his  readli,  the  mere  proof  him 
of  the  occurrence  of  an  accident  1^  whldi 
he  was  tnjared  does  not  raise  a  presumption 
of  negUgeuce  which  the  defendant  can  be 
called  upon  to  rebut"  This  la  both  reason- 
able and  just;  but  to  exact  from  a  plaintiff 
snch  negative  iwoof  aa  will  exdnde  oil  pos- 
sible theraleB  ot  acddent  condsfoit  with  de- 
fendant's care  would  be  unreasonable^  and 
would  not  accord  with  common  sense. 

In  the  brief  of  counsel.  It  is  com^alned  as 
follows:  "No  atten^tt  was  made  to  show 
that  there  bad  been  no  storm  or  other  vio- 
lence to  acconut  for  fbe  falling  of  the  wire. 
From  anything  that  appeared,  a  tree,  a  wall, 
a  pole,  a  trolley  wire,  or  some  other  object 
may  have  fallen  upon  It  and  broken  It  The 
local  drcnmstances  were  aa  much,  at  le&st 
within  the  km>wledge  of  the  plaintiff  aa  <a 
the  dtfendant   The  accident  hanicned  at 
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the  door  of  the  plaintiff,  and  he  mast  bare 
known  and  have  been  able  to  show  whether 
ur  not  there  was  any  external  cause  for  the 
breaking  of  the  wire.  He  could  at  least  have 
shown  that  it  parted  without  any  apparent 
reason  other  than  Its  own  weakness."  This 
complaint  assumes  a  duty  in  the  plaintiff  to 
prove  what  were  not  the  circumstances  of 
the  case,  instead  of  what  they  were,  and 
puts  on  him  a  burden  properly  belonging  to 
the  defenae.  In  Sheridan  v.  Foley,  OS  N.  J. 
Law,  230,  33  AU.  484,  this  court  adjudged 
that  a  nonsuit  was  wrong,  although  the  (mly 
proof  for  plalntitr  was  that  a  brick  fell  from 
among  defendant's  worlunen,  brlck-layera, 
and  bod-carriers,  engaged  In  constructing  a 
wall  at  a  considerable  height.  By  the  argu- 
ment now  pressed  upon  us,  the  nonsnit  should 
have  been  upheld,  because  the  plaintiff  failed 
to  disprove  a  hurricane  or  selBmic  disturb- 
ance. In  Hallway  Co.  v.  Bennett  60  N.  J. 
Law,  219,  37  Atl.  730.  the  only  proof  of  neg- 
ligence was  the  fact  that  a  horse  was 
shocked  by  electricity  when  he  stepped  upon 
the  track  of  defendant's  electric  street  rail- 
way. The  court  of  errors  and  appeals  sus- 
tained the  submission  of  the  case  to  the 
Jury.  In  an  almost  exactly  similar  case  an 
appellate  division  of  the  New  York  supreme 
court  reached  like  result  Clarke  t.  Railroad 
Co.,  9  App.  Dlv.  51,  41  N.  T.  Supp.  78.  In 
that  case,  as  here,  the  defendant  argued 
that  to  sustain  an  Inference  of  negligence, 
all  other  hypotheses  must  be  excluded  by  the 
plaiDtitTs  proof.  It  was  suggested  that  the 
defendant's  road  might  have  been  in  perfect 
order,  and  that  the  accident  might  have  been 
occasioned  by  the  carelessness  of  third  per- 
sons engaged  In  stringing  telegraph  or  tele- 
phone or  electric  light  wires.  Bartlett,  J., 
thus  met  the  argument:  "The  rule  Is  one 
that  relates  merely  to  negligence  prima  facie, 
and  It  is  available  without  excluding  all  other 
poBslbilltiea.  •  •  •  The  doctrine  of  res 
Ipsa  loquitur  simply  calls  upon  tbe  defend- 
ant after  proof  of  the  accident  to  ^ve  such 
evidence  as  will  exonerate  him,  if  any  there 
be,  and  relieves  tbe  plaintiff  from  the  bur- 
den of  proving  the  nonexistence  of  an  ade- 
quate explanation  or  excuse." 

In  the  case  before  us,  how  could  the  plain- 
tiff have  shown  that  the  wire  "parted  with- 
out any  apparent  reason  other  than  its  own 
weakness"?  He  bad  no  control  over,  or  pow- 
er or  opportunity  to  examine  and  test.  It 
Proof  that  the  fracture  must  have  come  from 
external  violence  was  peculiarly  within  the 
province  of  defendant  It  could  have  proved 
when  and  how  tbe  wire  was  put  up;  to  what 
usage  it  had  been  subjected;  how  often,  how 
carefully,  and  how  recently  it  had  been  In- 
spected, and  what  Its  appearance  after  dis- 
ruption indicated.  In  short,  tbe  defendant 
could  have  exonerated  Itself  from  the  prima 
facie  case  made  against  it  if  exoneration  had 
t>een  possible.  The  plaintiff  was  not  called 
on  to  conjecture  and  disprove  possibilities  of 
exooermtloiL   Tbe  Judgment  will  be  affirmed. 


McMICHAEL  v.  WEBSTER  et  at 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  14,  1898.) 

PoSCXASB-HoitBT   MORTOAOB— FoRBCLORCUt — Dc- 
VBXSBS—lllSRBraBSBNTATlom— ES- 
TOPPEI,— W*8TB. 

1.  Upon  the  foreclosure  of  a  parchase-money 
DMrtgage,  the  mortRaeor  mar  claim  a  reduc- 
tion from  the  mortffafre  debt  if  the  quantity  of 
land  wblcfa  was  the  subject  of  tbe  pnrrbase  and 
■ale  had  been  falsely  and  fraudnlentlr  rep- 
resented to  be  greater  than  that  which  was  ac- 
tually conveyed,  and  such  fraudulent  misrep- 
resentation Indaced  the  purchase.  Such  a  de- 
fense may  be  now  Interposed  answer  with- 
out cross  bilt 

2.  'U'ben  one  who  has  been  Induced  to  con- 
tract for  the  pnrchaw  of  land  by  fraudulpot 
misrepresentations  of  its  qoanbty  acqnirea 
knowledge,  before  accepting  the  cOBveyaocf. 
that  the  quantity  which  it  will  pass  will  not 
equal  that  represented,  his  acceptance  of  the 
conveyance  will  estop  him  from  a  reRci!»si«n  of 
the  transaction.  If  by  the  tendered  co&r«>y- 
ance  he  is  put  apou  inquiry,  and  reasunatile 
inquiry  would  disclose  the  defirienoy.  a  like  re- 
ault  will  follow.  But  when  the  tendered  con- 
veyance indicatea  tbnt  the  quantity  of  the 
laod  is  less  than  that  which  had  been  rep- 
resented, and  the  purchaser  calls  the  attention 
of  the  vendor  to  the  discrepancy,  and  ift  as- 
sured by  the  vendor  that  the  repret«eniwl 
amount  will  pass  by  the  conveyance,  becaiise  of 
accretions  made  along  a  tide-water  boundary  of 
the  tract  which  accretions,  if  the  repri^senta- 
tion  was  true,  would  he  Included  In  the  dc^-rip- 
tion  and  paaa  by  the  conveyance,  the  purchaser 
is  not  bound  to  resort  to  a  survey,  but  may 
rely  on  the  representation,  and,  if  It  was  know- 
ingly false,  may  have  relief  by  a  deduction 
from  the  morteajre  debt.  Turner  v.  Botipt. 
Atl.  28,  63  N.  J.  Eq.  528.  and  Id.,  89  AU.  1114. 
55  N.  J.  Eq.  593.  distiniruisbed. 

3.  Waste  of  the  mortKni^ed  premises  by  tbe 
mortgneee  when  in  possessioD,  not  as  mort- 
gagee, but  in  some  other  right,  canoot  be  set 
up  aa  a  defense  to  the  foreclosure  of  a  mort- 
gage. 

(Syllabna  by  the  Oonrt) 

Appeal  from  court  of  chancery. 

Bill  by  Thomas  McMIchael  against  Henry 
C.  Webster  and  others.  Decree  tor  complain- 
ant who  appeals.  Reversed. 

Llndley  M.  Garrison,  for  appellnnt  8.  Mor- 
ris Wain  and  John  W.  Westcott  for  respond- 
ents. 

MAGIE,  C.  J.  The  decree  appealed  from 
was  made  upon  the  advice  of  Vice  Chancellor 
Pitney,  whose  opinion  Is  reported  In  54  N.  J. 
Eq.  478,  36  Atl.  003.  In  the  opinion  and  tbe 
statement  prefixed  to  It  tbe  questions  raised 
in  the  cause  are  fully  stated,  and  they  need 
not  be  here  repeated.  Tbe  decree  is  assailed 
as  erroneous  upon  tbe  ground  that  it  abated 
from  the  principal  sum  of  $5,000  named  In 
and  secured  by  tbe  mortgage  given  by  Web- 
ster, the  respondent  to  McMlcbael.  the  ap- 
pellant the  foreclosure  of  which  was  the  ob- 
ject of  tbe  bill,  (1)  the  stim  of  9100  for  wast<' 
committed  by  appellant  upon  tbe  mortgaged 
premises  after  their  sale  by  appellant  to  rt^ 
spondent;  and  (2)  tbe  further  sum  of  |3.- 
178.80  for  a  deficiency  In  the  quantity  of  laod 
so  sold,  and  awarded  to  appellant  the  sum  of 
Vl,721.20  only,  for  wbtcb*  wltb  Interest,  tbe 
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mortgaged  premises  were  decreed  to  be  sold. 
The  claim  of  respondent  to  an  abatement 
from  the  mortgage  In  the  above  and  In  otber 
respects  was  set  up  by  answer  alone.  There 
was  no  cross  bill  The  Inslstment  was  that, . 
upon  a  bill  for  the  foreclosure  of  a  mortgage 
given  for  purchase  money,  defenses  of  that 
character  could  be  Interposed  by  answer 
alone,  without  cross  bill.  The  vice  chancel- 
lor held  that  the  mortgage  In  question  was  a 
purchase-money  mortgage,  and  sustained  the 
defenses  to  the  extent  above  Indicated. 

Appellant  questions  the  correctness  ct  the 
decree  In  respect  to  both  the  deductions  from 
the  hmount  of  his  mortgage.  It  will  be  con- 
venient to  consider  first  that  which  was  al- 
lowed by  reason  of  a  deficiency  In  the  quan- 
tity of  the  land  conv^ed  by  appellant  to  re- 
spondent, and  upon  which  the  mortgage  was 
given.  Appellant  does  not  contend  that  a 
claim  for  such  an  allowance  cannot  be  set  up 
by  answer  to  a  bill  for  the  foreclosure  of  a 
purchase^oney  mortgage,  and  In  this  course 
was  well-advised;  for  such  a  practice  Is,'  we 
think,  established  beyond  dispute.  In  1871 
exceptions  to  an  answer,  interposed  to  a  bill 
for  the  foreclosure  of  a  purchase-money  mort- 
gage, setting  up  fraudulent  representations  as 
to  the  quantity  of  title  conveyed,  were  sus- 
tained by  the  chancellor  on  the  ground  that 
such  a  defense  required  a  cross  bill.  His  ac- 
tion was  affirmed  In  this  court  O'Brien  v. 
HulQsh,  22  N.  J.  £q.  471.  In  Che  opinion  of 
Chief  Justice  Beadey  it  was  pointed  out  that, 
In  accord  with  the  strict  rules  of  equity  prac- 
tice, relief  In  respect  to  such  fraud  could  only 
be  obtained  by  an  original  or  cross  bill.  But 
as  the  reason  for  that  practice  was  that  with- 
out such  a  bill  the  mortgagee  was  deprived 
of  the  benefit  of  his  answer  to  the  charges  of 
fraud,  and  as  the  utility  of  a  bill  In  that  re- 
spect had  been  lessened  since  the  passage  of 
the  then  recent  statute  authorizing  a  com- 
plainant to  waive  the  verification  of  an  an- 
swer by  defendant,  he  suggested  that  the 
court  of  chancy  might  dispense  with  a 
cross  bill,  and  establish  a  practice  of  setting 
np  such  a  defense  by  answer  alone.'  After- 
wards, in  1876,  the  question  (sme  again  be- 
fore the  court  of  chancery  upon  exceptions 
to  an  answer  filed  to  a  bill  to  foreclose  a  pur- 
chase-money mortgage,  which  set  up  as  a  de- 
fense a  fraudulent  representation  of  the  quan- 
tity of  land  agreed  to  be  conveyed.  Chan- 
<:eIlor  Runyon,  adverting  to  the  fact  that  the 
practice  of  the  court  per^iltted  a  complain- 
ant In  a  cross  bill  to  call  for  an  answer  with- 
out oath,  and  so  deprive  the  complainant  In 
tbe  original  bill  of  any  benefit  of  an  answer 
upcm  oath,  and  the  further  fact  that  the 
right  to  any  such  deduction  could  be  tried  on 
'.be  answer  alone  without  any  prejudice  to  the 
complainant,  applied  the  maxim,  "Cessante 
ratlone  legls,  cessat  et  ipsa  lex,"  and  overrul- 
ed the  exceptions.  Dayton  v.  Mellck,  27  N.  J. 
En.  382.  Upon  final  hearing  <rf  that  cause  a 
decree  was  made  for  the  mortgagee,  not  for 
tbe  amount  of  bis  mortgage,  but  for  an 


amount  diminished  by  a  deductltm  represent- 
ing the  difference  between  the  quantity  of 
land  actually  conveyed  and  that  which  the 
purchaser  had  been  Induced  to  believe  he 
would  acquire  by  his  purchase,  by  reason  of 
fraudulent  misrepresentations  of  the  seller. 
Dayton  v.  MeUck,  32  N.  J.  Bq.  670.  That  de- 
cree was  brought  to  this  court  by  appeal, 
and  two  questions  were  thereby  raised:  (1) 
Whether  such  a  defense  was  properly  pre- 
sented by  answer  without  cross  bill;  and  (2) 
whether  the  proofs  establlahed  the  defense. 
The  decree  was  reversed,  but  solely  upon  the 
ground  that  the  evblence  was  Insufficient  to 
establish  the  fact  that  fraudulent  r^nnenta- 
tlona  had  been  made.  Tbe  practice  of  per- 
mitting a  defense  of  that  sort  to  be  Interposed 
by  answer  alone  was  expressly  approved. 
Mellck  V.  Dayton,  34  N.  J.  Eg.  245.  That 
practice  must  be  considered  as  settled. 

The  contention  of  appellant  Is  that  con- 
ceding the  correctness  of  this  practice.  It 
was  Improperly  resorted  to  In  this  case,  be- 
cause, as  he  claims,  the  mortgage  of  appel- 
lant was  not  a  purchase-money  mortgage. 
The  transaction  between  the  parties  was  an 
exchange  of  lands.  The  original  contract 
was  In  writing,  and  by  Its  terms  respondent 
was  to  convey  to  appellant  certain  lands  free 
from  Incumbrance  and  to  pay  him  |2,G00  in 
cash.  When  the  parties  came  to  perform 
the  contract,  respondent  was  unable  to  make 
the  cash  payment,  and  It  was  mutually 
agreed  that  Its  payment  should  be  deferred, 
and  that  respondent  should  give  appellant  his 
bond  for  Its  payment  at  a  future  day,  and 
secure  the  bond  by  the  mortgage  in  question. 
To  this  extent  the  mortgage  was  plainly  a 
purchase-money  mortgage.  But  It  was  also 
ascertained  at  the  same  time  that  the  lands 
which  respondent  had  contracted  to  convey 
were  Incumbered  to  the  extent  of  over  92,S00, 
and  that  he  vras  unable  to  free  them  from 
those  Incumbrances.  So  it  was  further  mu- 
tually agreed  that  appellant  should  accept  the 
conveyance  of  those  lands  subject  to  such  In- 
cumbrances, and  that  respondent  should  pay 
bim  the  amount  of  such  Incumbrances  aa 
follows:  All  In  excess  of  12,,'iOO  In  cash,  and 
$2,600  at  a  future  day,  which  $2.S00  was  to 
be  included  in  Uie  above-mentioned  bond, 
and  secured  by  the  mortgage  in  question. 
The  transaction  as  finally  concluded  was 
therefore  this:  The  property  which  respond- 
ent had  contracted  to  give  in  exchange,  un- 
incumbered, was  recognised  as  diminished 
In  exchangeable  value  by  the  amount  of  such 
Incumbrances,  and  respondent  was  to  make 
up  tbe  diminution  by  money,  part  paid  at 
once,  and  part  to  be  paid  In  the  future.  Such 
money  was  clearly  purchase  money.  The 
vice  chancellor  properly  held  the  whole  mort- 
gage to  be  for  purchase  money. 

It  Is  next  to  be  considered  whether  there 
was  any  error  In  the  finding  below  that  ap- 
pellant fraudulently  misrepresented  to  re- 
spondent the  quantity  of  land  which  he  was 
to  acquire  by  the  trade.   1  deem  It  nnneces- 
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sary  to  discuss  the  proofs  on  tbat  snbject. 
The  vice  chancellor  saw  the  ■witnesses,  and 
heard  their  testimony.  A  careful  examina- 
tion of  the  case  compels  me  to  say  that  not 
only  do  I  And  no  ground  for  dissenting  from 
his  conclusions,  but  that  I  entirely  concur 
with  him.  It  Is,  however,  strenuously  con- 
tended that  respondent  la  estopped  from 
claiming  any  relief  for  an  Injury  resulting 
from  a  deficiency  la  the  land  conveyed  to  him. 
It  Is  Insisted  that  such  estoppel  arises  be- 
cause he  had  notice,  or  what  was  equivalent 
to  notice,  that  the  conveyance  would  not  pass 
to  bim  the  quantity  of  land  which  had  been 
represented,  but  a  much  less  quantity,  and 
that  with  such  notice  he  accepted  the  con- 
veyance. When  one  who  has  been  Induced 
to  enter  Into  a  contract  by  false  and  fraudu- 
lent representations  learns  of  the  deception 
before  the  performance  of  the  contract  doubt- 
less be  may  refuse  to  perform  It  If,  with 
knowledge,  or  what  Is  equivalent  to  knowl- 
edge, of  the  fraud,  he  proceeds  to  perform, 
and  obtains  the  benefit  of  a  performance,  he 
will  not  be  permitted  to  rescind,  but  will  be 
deemed  to  have  elected  to  take  what  he  got 
by  the  performance.  This  doctrine  is  Illus- 
trated by  the  case  of  Turner  t.  Houpt,  where 
there  was  a  contract  for  the  eichang:e  of 
lands  described  In  an  attached  memorandum, 
which  contract  was  expressly  declared  to  be 
binding  on  the  parties  only  *if  each  property 
is  found  to  be,  on  examination,  as  described 
herein."  The  attached  memorandum  coff- 
talned  a  detailed  statement  of  many  Improve- 
ments upon  the  land  to  be  conveyed  to  Tur- 
ner, the  existence  of  which  could  be  verified 
by  observation.  The  proofs  showed  that  Txir- 
ner  visited  and  examined,  or  had  the  oppor- 
tunity to  examine,  that  land,  and  to  observe 
the  Improvements  thereon.  Thereafter  he  ac- 
cepted  the  contract,  by  a  memorandum  in 
writing  appended  to  it  Afterwards  he  ac- 
cepted the  conveyance.  A  decree  directing 
a  reconveyance  to  Turner's  representatives 
on  the  ground  tbat  the  description  of  the 
property  was  false  was  reversed  In  this  court 
The  memorandum  of  our  decision  does  not 
specify  the  reasons  for  reversal,  but,  so  far 
as  the  above-mentioned  point  is  concerned,  it 
wont  upon  the  ground  that  when  Turner, 
having  made  or  having  the  opportunity  to 
make  the  examination  the  contract  called  for, 
and  to  verify  the  description  by  his  observa- 
tion, afterwards  affirmed  and  performed  the 
contract,  he  was  estopped  from  rescinding  it. 
Turner  t.  Honpt,  53  N.  J.  Eq.  526.  33  Atl. 
2R;  Id.,  B5  N.  J.  Eq.  593,  89  Atl.  1114. 
Whether  the  same  doctrine  Is  applicable  to 
the  partial  rescission  which  reenlta  from 
making  allowances  or  deductions  from  the 
thing  contracted  for.  because  of  misrepresen- 
tation, need  not  be  determined;  for  the  facts 
do  not  justify  the  Inference  that  respondent 
acquired  any  knowledge,  actual  or  construc- 
tive, that  the  conveyance  to  him  would  pass  a 
less  quantity  of  land  than  had  been  repre- 
sented, before  the  conreyance  vas  accepted. 


The  contention  on  tbfs  p<rint  Is  that  the  deed 
Intended  to  be  executed  to  convey  appellant's 
land  to  respondent  which  descriled  the  land 
by  metes  and  bounds,  and  as  containing  a 
fraction  over  149  acres,  was  In  the  hands  of 
respondent  or  his  agent  for  some  days  beftm 
Its  execution  and  delivery;  that  respondent 
thereby  acquired  knowledge  that  the  tract 
did  not  comprise  185  acres,  as  had  been  rep- 
resented, or,  if  actnal  knowledge  thereof  was 
not  acquired,  that  he  was  put  upon  inquiry, 
and  such  Inquiry  should  have  Induced  a  sur- 
vey which  would  have  disclosed  the  truth; 
and  that  after  such  knowledge  as  was  or 
ought  to  have  been  acquired  by  respondent, 
he  accepted  the  conveyance.  The  Tice  chan- 
cellor found  upon  the  evidence  that  reapond- 
ent  had  no  actual  personal  knowledge  that 
the  description  In  the  deed  called  for  only 
140  acres  and  a  fraction.  This  eondnslon 
was,  I  think,  entirely  warranted,  but  Is  of 
little  consequence,  because  it  appears  that  re- 
spondent's attorney  employed  to  examine  the 
title,  and  intrusted  with  the  acceptance  of  the 
conveyance,  did  have  knowledge  of  the  fact. 
Such  Information  doubtless  put  the  intending 
purchaser  on  Inqnlry,  and  under  some  drciun- 
stances  a  reasonable  Inquiry  might  require  a 
survey.  But  there  were  no  such  drcumstaa- 
cee.  The  evidence  amply  Justifies  the  con- 
clusion of  the  vice  chancdlor  that  respond- 
ent's agent,  on  discovering  the  description  of 
the  quantity  of  the  land  contained  In  the 
deed  to  be  less  than  represented,  called  the 
attention  of  appellant  to  that  fact  ud  that 
appellant  then  averred  that  the  real  qoRDtlty 
of  land  which  the  deed  would  convey  wm 
the  185  acres  previously  represented  and  c<hi- 
tracted  for,  and  that  the  amount  was  made 
up  by  accretions  along  the  line  of  a  tide- 
water crepk  which  was  a  boundary  of  the 
tract  The  descriptl<Hi  of  the  tract  In  the 
deed  was  such  that,  if  the  represented  accre- 
tions had  tteen  In  fact  made,  they  would  pass 
by  it  to  the  grantee.  Respondent  having 
made  Inqnlry,  and  •  received  this  planslble 
explanation  of  the  observed  discrepancy,  was 
obviously  not  bound  to  test  Its  acenracy 
further.  That  such  explanation  was  know- 
ingly false  was  found  below,  and  I  concur 
entirely  In  that  conclusion.  The  result  Is  that 
a  case  for  deduction  from  the  mortgage  debt 
upon  this  ground  was  clearly  made  out  and. 
as  no  question  Is  made  as  to  the  amount  al- 
lowed, the  decree  Is,  to  that  extent,  correct. 

It  remains  to  consider  whether  the  deduc- 
tion from  the  mortgage  debt  made  on  account 
of  waste  of  the  mortgaged  pmnises  Is  t^n 
to  the  objection  of  appellant  The  wastf 
claimed  consisted  In  the  removal  from  the 
mortgaged  premises  of  some  growing  trees 
and  some  farm  bridges  and  sheds  by  the 
mortgagee  after  the  date  of  the  contract  of 
sale,  and,  In  part,  after  the  delivery  of  the 
conveyance  of  the  land.  A  mortgagee  In 
possession  may  doubtless  be  compelled  to  ac- 
count for  bis  waste  of  the  mortgaged  prem- 
Isea,  and  to  submit  to  a  deduction  Uierefor 
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from  tbe  mortgage  debt  Such  allowance 
may  be  made  upon  a  bill  to  foreclose  tbe 
mortgage,  If  the  claim  Is  presented  by  cross 
bill.  Onderdonk  v.  Gray,  19  N.  J.  Eq.  65; 
Davis  V.  Flagg,  44  N.  J.  Eq.  109,  13  AU.  257. 
It  does  not  appear  that  the  court  of  chancery 
bas  adopted  the  practice  of  permitting  such 
relief  to  be  obtained  by  defendant  by  answer 
alone.  But  an  obvious  essential  to  such  relief 
Is  that  tbe  mortgagee  when  committing  wasffe 
was  In  possession  as  mortgagee,  and  not  in 
some  other  right.  Davis  v.  Flagg,  supra. 
Here,  In  my  judgment.  Is  tbe  Infirmity  of  tfals 
branch  of  the  decree.  Part  of  the  Injury  to 
respondent  occasioned  by  appellant's  acts  was 
done  while  appellant  was  vendor  In  posses- 
sion, pending  the  performance  of  a  contract 
of  sale.  Tbe  remaining  Injury  was  done  after 
the  delivery  of  the  deed,  but  while  grantor 
remained  In  possession,  under  a  dauae  In  the 
contract  of  sale.  Prior  to  the  delivery  of 
tbe  deed,  appellant  was  not  mortgagee.  Aft- 
«r  delivery,  he  was  mortgagee,  but  his  pos- 
session was  not  under  the  mortgage,  but  un- 
der the  contract  For  an  Injury  done  to  the 
corpus  of  the  estate  while  thus  In  possession, 
ai^Uant  was  undoubtedly  liable  to  respond- 
ent and  such  liability  could  be  enforced  by 
an  action  at  law.  It  created  an  Independent 
personal  demand,  in  no  wise  growing  out  of 
the  mortgage  relation.  It  was  therefore  In- 
capable of  being  Interposed  as  a  defense  to 
a  bill  to  foreclose.  Brown  v.  Corlell,  50  N. 
J.  Eq.  753,  26  Atl.  915.  It  results  that  this 
part  of  the  decree  cannot  be  sustained.  The 
decree  must  therefore  be  reversed,  and  a  new 
decree  made  In  conformity  with  these  views. 


CAMPBELL  V.  STATK. 

(Court  ot  Brrors  and  Appeals  of  New  Jers^. 

Nov.  m  1898.) 
ZaraozicATise  LiqvoBs  —  Illcoa.!,  Balb— Ihdict- 

UBNT. 

Ad  indictment  cbarsed  that  the  defendant 
had  license  to  sell  spirituous  llguors  in  aiur 
quantity  from  one  quart  to  fire  rsIIods  at  his 
bottling  hoose,  and  that  on  a  day  named  and 
on  divent  other  days  he  "did  willfally.  unlaw- 
fully, and  babitunllj  sell  and  saffer  and  permit 
the  said  liqnors  then  and  there  so  sold  by  him 
by  Tirtne  of  snoh  license  to  be  drunk  on  ot 
iibout  the  said  premises  where  so  sold  as  afore- 
s.Tid."  Brid,  that  such  indictment  did  not  suf- 
ficiently charge  either  the  unlawful  sale  of  Hq- 
hor.  or  the  offense  ot  beeping  a  disordera' 
house,  under  2  Gen.  St  p.  1810,  pL  1S2. 
(Syllabus  by  tbe  Conrt) 

Krror  to  supreme  court 

-Tohn  H.  Campbell  was  convicted  of  llle- 
pnlly  selling  liquors,  and  brings  error.  Re- 
versed. 

Tbe  following  is  the  memorandum  decision 
filed  In  tbe  supreme  court  at  Kovember  term, 
1897:  "Tbe  Indictment  chafed  that  the  de- 


fendant had  license  to  sell  spirituous  liquors 
In  any  quantity  from  one  quart  to  five  gal- 
Ions  at  bis  bottling  house,  In  Monmouth  coun- 
ty, and  that  on  November  19,  1895,  and  on 
divers  other  days,  the  defendant  'did  will- 
fully, unlawfully,  and  habitually  sell  and 
suffer  and  permit  the  said  liquors  then  and 
there  so  sold  by  him  by  virtue  of  such  license 
to  be  dmnlc  on  or  about  the  said  premises 
where  so  sold  as  aforesaid.'  This  Indictment 
Is  unsklllfully  drawn,  but  it  sufficiently  sets 
out  the  offense  made  Indictable  by  tbe  second 
section  of  the  act  of  March  20,  1889  <2  Gen. 
St  p.  1810,  pL  132).  That  section  provides 
that  any  person,  having  a  license  under  Bald 
act,  who  shall  suffer  or  permit  any  of  said 
liquors  sold  by  virtue  of  said  license  to  be 
drunlc  on  or  about  the  premises,  shall  be 
guilty  of  keeping  a  disorderly  house.  The 
Indictment  sets  out  license  to  the  defendant 
and  the  sale  of  spirituous  liquors  under  that 
license  to  b6  drunk  on  the  premises.  That 
constitutes  the  offense  at  which  the  statute 
was  aimed,  and  la  snflBclently  set  forth  to 
sustain  the  conviction.  Tbe  Daly  act  (1  Oen. 
St.  p.  1101)  does  not  apply,  except  where  tbe 
Illegal  act  consists  wh(^  of  Illegal  selling. 
Here  tbe  illegal  act  was  the  pennisaion  to 
drink  on  tbe  premises,  the  sale  being  legal. 
Rogers  v.  BUte,  08  N.  J.  Law,  220,  33  AU. 
283.  Tbe  JudgmeiU  Mow  should  be  af- 
flrmed." 

Aaron  B.  Johnston,  tm  plaintiff  In  error, 
^bur  A.  Helsley,  for  fte  State. 

COLLINS,  J.  The  Indictment  recited  can- 
not be  sustained  as  charging  the  nnlawfnl 
■ale  of  q^tnons  liquors.  It  Is  lacking  In  a 
necessary  Averment  State  v.  Schmid,  67  N. 
J.  Law,  920,  SI  AtL  280.  Tbe  supreme  conrt 
assnmes  that  tbe  sale  averred  was  lawfol, 
and  that  tbe  permission  to  drink  on  the  prem- 
ises brought  the  case  within  tiie  statute  In- 
voked to  sustain  tbe  Indictment  (2  Gen.  St 
p.  1810,  pi.  182).  Granting  both  of  these  as- 
sumptions, still  tile  Indictment  Is  faulty.  It 
does  not  chai^  tbe  offense  designated  by  the 
statute,  to  wtt,  the  keeping  of  a  disorderly 
house.  XVe  think  It  plain  ttaat  except  where 
that  offense  consMs  wholly  In  tiie  unlawful 
sale  of  liquors  (1  Qen.  St.  p.  1101,  pi.  2?^, 
It  mnst  be  charged  In  the  usual  and  well- 
recognised  form,  and  especially  In  a  ease 
where  a  statute  dedares  the  offense  In  terms. 
Tbe  elements  that  make  tbe  house  dlsordeily 
must  <yt  course.  In  every  case,  be  stated. 
Linden  Fiaric  Btood-Horse  Ass'n  r.  Stat^  60 
N.  J.  Law,  55T,  27  AtL  1091.  Bnt  their 
statement  will  not  dispense  with  tbe  charge 
of  the  offense.  As  the  record  before  us  shows 
that  this  objection  was  duly  taken  by  motion 
to  quash  before  the  Jury  was  sworn,  we  are 
compelled  to  give  It  effect.  The  Judgments 
of  the  supreme  court  and  of  the  Monmouth 
sessions  are  therefore  reversed. 
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LBHMAN  T.  HTIDSON  OOUNTT  RBPUB- 

LIGAN  COMMITTEE. 
(Sapreme  Cbtirt  of  Xew  Jerier.  Xot.  9,  189B.) 
Cebtiohabi  to  Political  Bodt. 

This  coort  will  not  interfere  by  certiorari 
to  Bet  aside  a  proceediDK  by  the  defendant, 
which  ia  an  incorporated  political  body,  for  al- 
leired  irresularitr.  antil  the  remedy  within  the 
orfcaDization  la  exhaiuted,  U,  in  any  event,  it 
could  do  BO. 
(Syllabaa  by  the  Court) 

Certiorari  by  Joseph  Lehman  against  the 
Eudaon  County  Republican  Committee  to  re- 
view proceedings  amending  the  constitution 
of  the  Hudson  County  R^Uican  dnb.  Dis- 
missed. 

Argued  June  term,  1896.  before  DBPUE, 
VAN  SYCKEL,  and  OARRISON,  JJ. 

F.  M.  Hardenbrook,  for  plaintiff.  Flarel 
McGee,  for  defendants. 

VAN  SYCKEL,  J.  The  plaJntiflr  has  sued 
out  the  writ  of  certiorari  In  this  case  to  set 
aside  proceedings  tafcen  to  amend  the  constitu- 
tion of  the  Hudson  County  Republican  CluD, 
which  Is  an  organization  incorporated  under 
the  proTisions  of  the  social  caub  act,  approved 
March  27, 187S  <3  Gen.  St.  p.  3124).  The  rea- 
sons rdled  upon  for  the  interference  of  this 
court  are  that  the  proceedings  are  Irregular, 
and  without  conformity  to  the  rules  of  the  as- 
sociation and  the  requirements  of  its  consti- 
tution. It  appears  In  the  case  that  these  con- 
tested amendments  are  not  yet  completed; 
they  are  still  in  fleri.  The^  have  received  tlte 
affirmative  vote  of  the  county  committee,  but, 
by  the  terms  of  the  old  constitution  and  by 
the  action  which  adopted  them,'  they  do  not 
become  a  part  of  the  constitution  nntU  they 
are  submitted  to  and  approved  by  the  county 
convention  of  the  association  at  its  next  meet- 
ing. Without  intending  to  concede  the  povrar 
or  duty  of  this  court  to  Intervene  in  a  contro- 
vert of  this  character,  it  Is  sufficient  for  the 
disposition  of  this  case  to  say  that  there  is  a 
remedy  for  the  alleged  Irregularity  or  error 
within  the  corporate  body,  and  the  role  Is 
established  that  the  prosecutor  must  extaanat 
his  means  of  redress  there  before  be  can  In- 
voke the  aid  of  this  court.  ZelltT  v.  Grand 
Lodire,  53  N.  J.  Law,  536.  22  Atl.  63;  Ocean 
Castle,  Knights  of  Golden  Eagle,  v.  Smith, 
58  N.  J.  Law,  M5.  S3  AU.  &49;  Id.,  69  N.  J. 
I^w.  108,  35  Atl.  917.  This  doctrine  is  espe- 
cially applitrable  to  controversies  like  that  In 
which  the  prosecutor  has  sought  the  aid  of 
this  court.  The  writ  should  be  dismissed, 
with  costs. 


STATE  (FINKEIa  Prosecutor)  v.  LEPKIN. 
(Supreme  Court  of  New  Jersey.   Nov.  9,  1S9S.)' 
Chattel  MnnTOAOB — Right  or  Pn-oKESstoir— Sbo 

ONO  MnKTOAOBE — FOKECIXML'HE. 

1.  A  first  mortgagee  of  chattels  has  no  right, 
until  his  mortgage  debt  la  due,  to  take  from 


the  mortgagor  the  possession  of  the  diatteli 
mortgaged,  anless  an  attempt  is  madi  to  re- 
move the  goods  from  the  county. 

2.  A  second  mortgagee,  whose  mortgage  det>t 
is  past  due,  may  take  possession  of  the  goods, 
ana  sell  the  right,  title,  and  interest  of  the 
mortgagor  In  them.  The  purchaser  nnder  such 
sale  will  stand  in  the  place  of  the  mortgagor, 
and  hold  title  to  them  subject  to  the  prior  mort- 
gage, and  to  the  exercise  by  the  prior  m<Mrt- 
^gee  of  all  the  rights  he  wonld  have  had.  ai^ 
againRt  the  mortgaicor,  to  take  and  sell  the 
property  when  his  mortgage  debt  matures. 

(Syllnbaa  by  the  Court.) 

Certiorari  to  court  of  common  pleas.  Union 
county. 

Action  by  Max  Lepkln  against  Jacob  Fivkel 
and  others.  From  a  Judgment  for  plaintiff, 
defendant  FLnkel  brings  certiorari.  Reversed. 

Argued  June  term,  1898.  before  DBPUE. 
VAN  SYCKEL.  and  GARRISON.  JJ. 

r,  G.  Marsh,  toe  plaintiff.  Joemlali  Klo^ 
nan,  for  defendant 

VAN  SYCKEL,  J,  One  Gerschovlts  owned 
a  wagon,  on  which  he  gave  a  chattel  mort- 
gage, dated  June  22, 1897,  to  Rosa  Ferdinand. 
This  mortgage  was  recorded  July  26,  1897. 
On  the  17th  day  of  July,  1897,  Gerscbovitz 
executed  a  chattel  mortgage  on  the  same 
wagon  to  Lepkln,  the  defendant  in  certiorari, 
payable  In  one  year.  This  mortgage  was  re- 
corded July  17,  1897,  and,  as  it  does  not  ap- 
pear that  he  had  notice  of  the  Ferdinand 
mortgage,  he  therefore  acquired  priority  over 
it  by  earlier  registry.  After  default  made  in 
payment  of  the  Ferdinand  mortgage,  the 
mor^agee  caused  the  wagon  to  be  adver- 
tised and  sold  on  the  5th  of  August.  1887. 
Finkel.  the  plaintiff  In  certiorari,  purchased 
at  that  sale,  and  the  wagon  was  delivered  to 
him.  Lepkln  on  tbe  7th  of  August.  1897.  and 
long  before  bis  chattel  mortgage  was  due. 
caused  tbe  wagon  to  be  advertised  and  sold 
under  his  chattel  mortgage,  and  bought  it  In 
himself.  He  did  not  have  t>ossessIon  of  tbe 
wagon  at  any  time,  either  before  or  after 
the  sale,  but  on  the  7th  of  August  1897.  gave 
notice  In  writing  to  Finkel  and  Mrs.  Ferdi- 
nand and  her  husband,  demanding  the  wag- 
on, but  It  was  not  delivered  to  him.  Tbert>- 
upon  Lepkln  brought  an  action  of  trover 
against  Finkel  and  Mrs.  Ferdinand  and  ber 
husband  for  the  value  of  the  wngon.  In  the 
district  court  of  tbe  city  of  Elizabeth.  That 
court,  on  the  facts  herein  stated,  nonntiltpd 
the  plaintiff.  An  appeal  was  taken  by  Lep- 
kln to  the  TTnlon  county  pleas,  where  the 
Judgment  of  the  district  pourt  was  reverseil. 
and  judgment  rendered  for  Lepkln  for  tht> 
value  of  the  wagon.  This  certiorari  Is  sued 
out  by  Finkel  to  review  the  Judgment  of  the 
Union  pleas. 

Legal  title  to  the  wagon,  and  tbe  right  of 
inimodinte  possession,  must  be  shown  hy 
Lppkln,  to  enable  him  to  maintain  his  action. 
A  chattel  mortgage,  in  this  state,  like  a  real- 
estate  mortgage.  Is  regarded  as  a  mere  se- 
curity for  the  debt,  and  does  not  entirely  de- 
vest the  property  out  of  the  mortgagor.  It 
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does  not  gtre  the  right  of  Immediate  poases- 
slou  antU  default  to  make  payment  «i  tbe 
due  day.  Lepfetn'a  mortgage  waa  not  due, 
and  no  attempt  had  been  made  the  mort- 
gagor or  any  one  else  to  remove  the  wagon 
out  of  the  county.  The  statnte  relating  to 
chattd  mortgages  resta  the  right  of  posses- 
slon  In  mortgagee  only  for  the  purpose  of  pre- 
venting audi  remoTaL  2  Gen.  St.  p.  2112, 
par.  48. 

Lepkln  acquired  no  additional  right  In  the 
wagon  by  his  premature  sale  under  his  mort- 
gage. The  right,  tifle,  and  Interest  only  of 
the  mortgagor  were  mcAA  under  the  Ferdinand 
mortgage  to  Flnkel,  and  the  title  and  pos- 
session which  passed  to  him  were  subject  to 
the  Lepkln  mortg^re.  By  that  purchase  he 
stood  In  the  place  of  the  mortgagor,  and  held 
only  snch  title  and  possession  as  the  mort- 
gagor previously  had.  After  the  due  day  of 
the  Lepkln  mortgage,  If  It  waa  not  paid,  Fln- 
kel could  be  dispossessed  by  the  purchaser 
under  the  prior  mortgage.  Until  then,  Fln- 
kel had  had  the  right  to  retain  possession, 
80  long  as  he  did  not  attempt  to  remove  tbe 
wagon  out  of  the  county.  The  Judgment  of 
nonsuit  rendered  In  the  district  court  was 
correct,  and  there  diould  have  been  a  non- 
suit In  the  common  pleas.  This  conclusion 
accords  with  the  decisions  heretofore  render^ 
ed  in  our  courts.  Fox  t.  Cronan,  47  N.  J. 
I^w,  498.  2  AtL  444,  and  4  AU.  814;  Wood- 
Blde  T.  Adams.  40  K.  J.  Law.  418;  Blauvelt 
T.  Fechtman.  48  N.  J.  Law,  430,  8  AtL  72a 
The  Judgment  certified  ahould  be  rerezsed. 


BURNETT  T.  STATE. 

(Supreme  Conrt  of  New  Jersey.  Not.  7, 1898.) 

Ckixisal  Law— Dircctino  V8RDIC1^EMBBZZLB> 
KENT  BT  BaILBI!. 

1.  The  denial  of  ft  motion  to  direct  an  acquit- 
tal at  tbe  close  of  tbe  state's  oaae  on  the  trial 
of  an  indictment  is  not  subject  to  review  on  er- 
ror. Quiere,  at  the  close  of  the  whole  caae. 
The  Bubject  of  directing  verdicts  couBidercd. 

2.  Upon  the  trial  of  bd  Indictment  for  the 
frnndulent  taking  and  converting  of  money  in- 
truKtfd  to  an  agent,  it  is  legitimate  for  the  de- 
fendant to  prove  that  the  fund  was  drnwn 
and  miiiappTopriated,  without  his  knowledge  or 
coQKpnt.  ay  another  person,  to  whose  contivl 
he  bad  snbjected  it. 

(Syllabus  by  the  Court.) 

Error  to  court  of  quarter  sessions,  Essex 
county;  Fort,  Judge. 

John  M.  Burnett  was  convicted  of  embez- 
zlement as  bailey  and  brings  error.  Revers- 
ed. 

Argued  June  term.  1898.  before  MAGIE.  C. 
J.,  and  DIXON,  LUDLOW,  and  COLLINS,  JJ. 

Frank  Bradner,  for  plaintiff  in  error.  Louis 
ITood.  Assistant  Prosecutor  of  tbe  Picas,  for 
the  State. 

COLLINS,  J.  By  the  Indictment  In  the  rec- 
ord before  us  It  was  presented  that  tho  de- 
fendant, "being  tbe  bailee,  agent,  and  serv- 


ant of  Hargaretta  O.  Ompfleld,  and  aa  snch 
being  Intrusted  by  her  with  the  care  of  cer- 
tain valuable  property  of  the  said  Margaretta 
O.  Oampfleld,  to  wit,  money  of  the  value  of 
thirteen  hundred  didlars,  did  fraudulently 
aud  unlawfully  take  and  convert  tiie  same  to 
his  own  use,  contrary  to  the  form  of  the 
statute  In  such  case  made  and  provided." 
The  atatnte  Intended  la  the  supplement  of 
March  10,  1898,  to  the  cr1m«  act  (1  Gen.  St. 
p.  1100,  pL  272).  Burnett  v.  State,  60  N.  J. 
Law,  255,  37  Aa  622.  By  the  bills  of  ex- 
ceptions It  appears  that  Ote  proof  at  tbe  trial 
was  that  the  defendant  was  Intrusted  by  Mrs. 
Campfield,  not  with  f 1,300  of  her  money,  bnt 
with  checks  for  93.000  drawn  to  his  order 
upon  the  bank  account  of  her  husband. 
Thus,  there  was  fatal  variance  between  the 
proof  and  the  allegation.  At  tiie  close  of 
the  state's  case  the  defendant's  counsel  mov- 
ed for  tiie  direction  of  an  acquittal,  which 
motion  waa  denied.  We  do  not  feel  at  lib- 
erty to  consider  the  exception  sealed  upon 
an<di  denial.  I  am  not.  Indeed,  prepared  to 
approve  the  dictum  In  Blndemagle  v.  State, 
60  N.  J.  Law,  307.  87  AU.  619,  to  the  effect 
that  error  can  never  be  aaslgned  upon  the 
refusal  of  a  court,  upon  the  trial  of  an  In- 
dictment, to  direct  an  acquittal.  WbM%  the 
"entire  record  of  the  proceedings  had  upon 
tbe  trial"  Is  certified  under  the  act  of  1894 
(1  Gen.  St.  p.  1154,  pi.  170).  the  right  of  the 
court  of  review  to  pass  upon  such  refusal, 
even  If  only  as  a  "denial  of  a  matter  of  dis- 
cretion," would  seem  cleu'.  That  statute 
waa  not  Invoked  on  this  writ  of  error,  but  In- 
dependently thereof  I  would  not  say  that  a 
strict  exception  Is  never  permissible,  ^e 
practice  In  that  regard  has  not  been  settled  In 
this  state,  and  varies  in  other  Jurisdictions. 
In  Apgar  v.  Woolaton,  43  N.  J.  Law,  57,  69, 
Mr.  Justice  Depne  points  out  that  If  the  pub- 
lic prosecutor  wUl  not,  with  due  diligence, 
move  the  trial  of  an  Indictment,  the  court 
will,  on  motion  of  the  defendant,  set  a  day 
for  trial,  and  at  that  time  will  order  a  Jury 
to  be  called  and  sworn,  and,  If  then  the  pros- 
ecutor does  not  appear  and  proceed  to  trial, 
will  direct  an  acquittal  for  want  of  evMence. 
It  would  seem  that  such  a  power  would  Imply 
a  duty  to  exercise  It,  and  a  right  to  review 
In  case  of  refusal.  The  same  reason  that 
compels  a  direction  of  acquittal  where  the 
state  refuses  to  offer  any  proof  applies  where 
the  proof  offered  la  Insufficient  to  warrant 
conviction.  It  has  been  argued  with  much 
learning  that  the  power  at  the  trial  to  direct 
an  acquittal  la  advisory  only  (People  v.  Har- 
ris. 1  Edm.  Sel.  Cas.  4.~>3);  but  It  does  not 
follow  that  refusal  to  exercise  even  such  a 
power  In  a  proper  case  Is  not  open  to  review. 
The  sxibjpct  Is  ably  dlsoiisBcd  by  Chief  Judge 
Church,  and  the  appellate  Jurisdiction  sus- 
tained by  the  New  York  court  of  appeals,  in 
the  cnae  of  People  v.  Bennett,  49  N.  Y.  1.37. 
For  the  result  there  renched  there  Is  abun- 
dant precetlent  elsewhere,  ft  Enc.  PI  jfc 
Prac,  p.  690.  But  In  the  case  In  h.ind  the  de- 
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feadaiit,  after  the  denial  of  his  motion  to  di- 
rect u  acquittal,  proceeded  to  offer  evldenoe, 
and  failed  to  renew  his  motion  at  the  close  of 
the  whole  case.  The  effect  of  such  a  course 
In  a  criminal  action  baa  not  been  considered 
in  any  adjudged  case  that  has  come  under 
my  notice.  There  are  many  decisions  In  cItII 
causes  to  the  effect  that  an  exception  to  a 
refusal  to  direct  a  verdict  In  faror  of  a  de- 
fendant at  the  dose  of  the  plaintUTs  case 
Is  waived  by  proceeding  with  a  defense.  6 
Enc.  PL  &  Prac.  p.  700.  The  force  of  such 
precedents  Is  lessened  In  this  state  by  the 
fact  that  many  of  them  extend  the  doctrine 
to  an  exception  to  a  refusal  to  nonsuit,  while 
here,  in  such  a  case,  all  that  Is  essential  Is 
that  It  shall  be  made  to  appear  that  the  de- 
fect In  proof  was  not  remedied  by  the  de- 
fendant's evidence.  May  v.  Railway  Co.,  49 
X.  J.  Law,  445,  9  Atl.  68a  There  to,  how- 
ever, a  substantial  difference  between  a  non- 
suit and  a  direction  of  verdict  Only  the  lat- 
ter is  concloslre  of  the  controversy.  It 
seems  to  me  that;  while  a  Judge  must  pass 
upon  a  motion  to  nonsuit  when  the  plaintiff 
has  closed  his  case,  he  may,  In  his  discretion, 
refuse  to  entertain  a  motion  at  that  time  to 
direct  a  veidlct  in  favor  of  the  defendant, 
unless  the  defendant  also  doses  on  his  part 
If  the  defendant  Is  unwilling  to  close,  he 
should  be  content  with  a  ruling  on  a  motion 
to  nonsuit  If  he  moves  to  direct  a  verdict 
It  should  be  assumed  that  he  has  no  evi- 
dence; and  permission  to  offer  any,  after  the 
motion  li  denied,  should  be  at  dlscretl<Hi.  Ho 
nonsuit  Is  possible  In  a  criminal  cause,  and 
therefore,  as  it  tends  to  expedition  to  consider 
as  soon  as  possible  an  alleged  failure  of  the 
prosecution,  there  seems  no  objection  to  the 
court's  entertaining  a  motion  to  direct  an 
acquittal  at  the  close  of  the  state's  case,  al- 
though a  defense  Is  reserved.  Such  Is  the 
common  practice.  As  a  matter  of  legal  right, 
however,  I  am  of  opinion  Uiat  until  the  evi- 
dence is  wholly  closed  the  defendant  has  no 
standing  to  malte  such  a  motion,  and  an  ex- 
ception to  its  denial  Is  waived  by  proceeding 
with  a  defense.  A  new  motion  can  be  made 
at  the  close  of  the  whole  case.  This  was 
the  course  pursued,  in  People  v.  Bennett  ubi 
supra.  Because  It  was  not  taken  at  the  trial 
now  under  review,  we  will  not  give  effect  to 
the  assignment  of  error  in  this  court. 

Another  error,  however,  is  available  to  the 
defendant,  and  must  work  a  reversal  of  bis 
conviction.  The  fund  of  $3,000,  for  which  he 
wss  given  the  bank  checks  by  Mrs.  Camp- 
fleld,  was  by  her  direction  to  be  applied  by 
blm  In  the  purchase  of  land,  the  title  of 
which  was  to  be  taken  In  the  name  of  a 
third  person.  He  so  applied  only  $1,700,  and 
the  controversy  under  the  indictment  was 
whether  or  not  he  had  fraudulently  taken 
and  converted  to  his  own  use  the  residue  of 
the  fund.  The  court  lielow  refused  to  admit 
evidence  tending  to  show  th.it  such  residue 
had,  without  the  knowledge  or  consent  of  the 
defendant,  been  mlBapproitrlated  by  bis  son. 


with  whom  be  was  associated  I&  ttw  raal- 

estate  business,  and  who  was  authorlaed  to 
draw  against  the  special  bank  account  of  aaid 
business,  In  which  this  fund  had  been  de- 
posited. The  question  k  not  very  satisfac- 
torily presented  In  tlie  bills  of  exceptions. 
StlU  we  think  that  the  defendant  la  entitled 
to  assign  error  upon  It  In  view  of  the  distinct 
ruling  of  the  court  that  proof  of  a  mlaappro- 
priatlon  by  an  agent  would  not  relieve  the  de- 
fendant under  the  statute.  ClvU  UabUitj 
was  thereby  confused  with  criminality.  T-> 
warrant  a  conviction  under  a  statute  like  that 
sub  Jndlce,  a  fraudulent  Intent  la  eaaentiaL 
The  excluded  proof  was  legitimate  on  that 
auhject  and  the  defendant  was  entitled  to 
have  it  considered  the  Jury.  Let  tbe  judf- 
me>t  be  tmtntA. 


DEMABS  V.  KOEHLER. 
(Conrt  of  Errors  and  Appeals  of  New  Jersey. 
Not.  14.  1888.) 

COVBMAHTS— Action  TOK  BaaACfl— ISCQHBRAXCES. 

Aa  unrestricted  covenant  ualnat  Incum- 
brances contained  In  a  deed  for  the  conTvyanre 
of  lands  is  broken  by  the  existence  of  an  out- 
standinff  term  in  the  lands,  and  an  actioa  for 
such  a  oreach  of  the  covenant  maj  be  aiain- 
tained  notwithstanding  the  existence  of  the 
outstanding  term  was  known  to  the  stmntee 
when  he  accepted  ttie  conv^niiee. 

(Syllabus  hy  the  Oontt) 

Error  to  anpreme  court 

Action  by  Wlllfam  Demari  agahnrt  Fbllip 
Kochler.  Prom  a  judgment  oC  ttie  anpreme 
court  (88  Atl.  806)  affirming  a  Judgment  in 
favor  of  defendant  plaintiff  Iniags  error. 
Rerersed. 

Samud  J.  Macdonald,  for  plaintiff  in  error. 
Thomas  Anderson,  for  defendant  tn  mur. 

MAGIE.  C.  J.  The  Judgment  under  review 
affirmed  a  judgment  of  the  Essex  cdtvult 
court  In  an  action  of  covenant  In  whl(^  De- 
mars  was  plaintiff  and  Koehler  vraa  defend- 
ant The  record  disdoaes  that  the  action 
was  brought  upon  a  covenant  agalnat  Incum- 
brances contained  In  a  conveyance  of  lands 
made  by  Koehler  to  Demars,  and  that  th^ 
breach  of  the  covenant  daimed  by  Demars 
was  based  on  the  existence  of  an  outstanding 
term  in  tbe  lands  In  one  Mutchler.  The  bni<i 
of  exception  show  that  upon  the  trial  It  was 
established  that  at  tbe  time  of  tbe  execution 
and  delivery  of  the  conveyance  In  questton  the 
premises  conveyed  were  la  the  possession  of 
Mutchler,  who  held  them  under  an  unexpired 
term  created  by  Koehler.  The  trial  Judge 
ruled  that  Demars  couM  not  maintain  his  ac- 
tion upon  the  covenant  by  reason  of  the  exist- 
ence of  such  ootstanding  term,  because  It  ap- 
Ifeared  that  he  had  knowledge  of  Uie  existence 
of  th.it  term  when  he  accepted  the  convey- 
ance. On  this  ground  the  Jury  were  directed 
to  find  a  v^lct  In  favor  oi  Koehler.  The 
supreme  court  ^nroved  the  nUlng  of  the  trial 
Judge,  and  affirmed  the  Jadgment  upon  tbe 
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directed  verdict   Demaca  t.  Koehler.  60  N. 
J.  Law.  314.  38  AtL  808.    The  propaaitioa 
I'Dimciated  by  tbe  supreme  court  is  that  a 
grantee  cannot  maintain  aa  acttcm  upon  a 
coTCoant  against  incumbrancoe  coDtalned  in 
Ills  conveyance,  by  reason  of  an  outstanding 
term  In  tbe  landa  conveyed.  If  he  bad  notice 
of  the  existence  of  tbe  term  before  accepting 
tlie  conveyance.   I  find  myself  unable  to  as- 
sent to  that  proposition,  whicli  I  deem  opposed 
txitb  to  reason  and  authority.    Prof.  Green- 
leaf  declares  that  a  breach  of  tbe  covenant 
agaliist  Incumbrances  Is  shown  when  tbe 
proofs  establish  that  a  "third  person  baa  a 
right  to  or  an  Interest  in  the  land  conveyed, 
to  the  diminution  of  the  value  of  the  land, 
tliough  consistent  with  the  passing  of  tbe  fee 
tiy  the  deed  of  conveyance."    2  Greenl.  Ev. 
$  242.    This  definition  of  "Incumbrance"  is 
substantially  that  given  by  Chief  Justice  Par- 
sons in  Prescott  v.  Trueman,  4  Mass.  627.  It 
v,-aa  approved  in  Mitchell  v.  Warner,  5  Conn. 
497,  and  adopted  by  Chief  Justice  Green  in 
Carter  T.  Denman,  23  N.  J.  Law,  260-272. 
The  diminution  of  value  which  Is  thus  made 
a  test  of  an  incumbrance  is  not,  however,  to 
be  understood  as  limited  to  cases  where  the 
thing  granted  Is,  by  reason  of  some  outstand- 
ing right  or  interest  in  a  third  person,  of  less 
pecuniary  worth,  hut  also  extends  to  and  em- 
t>races  cases  where  tbe  grantee,  by  reason  of 
such  an  outstanding  right  or  interest,  does  not 
acquire  by  tbe  grant  the  complete  dpminlon 
over  the  thing  granted  which  tbe  grant  ap- 
parently gfTW,  but  la  Iff  may  be  deprived 
thereby  of  the  whole  or  some  part  of  its  use 
or  possession.    The  diminution  of  pecuniary 
value  is  Important  in  the  admeasurement  of 
darnages  for  the  breach  of  ttils  covenant,  but 
does  not  form  tbe  test  whether  an  outstanding 
right  or  Interest  is  an  Incumbrance  or  not. 
If  the  thing  granted  be,  or  be  liable  to  be, 
diminished  by  the  existence  of  an  outstanding 
right  or  interest,  so  that  the  grantee  does  not 
acquire  tbe  complete  dominion  which  the 
^ant  purports  to  convey,  then,  althougb  the 
dlminntion  of  pecmilary  worth  may  not  ap* 
pear,  and  the  damages  may  be  only  nominal, 
i>ucb  right  or  interest  is  an  Incumbrance.  It 
was  properly  conceded  in  the  supreme  court 
that  an  outstanding'  term  of  years  is  an  in- 
cumbrance, within  the  meaning  of  the  cove- 
n.ant  against  Incumbrance  notwithstanding 
tbe  grantee  has  acquired  the  right  to  enforce 
the  provision  of  the  lease  without  the  neces- 
sity of  attornment  on  the  part  of  tbe  tenant. 
32  Hen.  VIII.  c.  34;  1  Gen.  St  p.  875.    It  is 
conceivahle  that  land  leased  at  a  large  rent 
and  for  along  term  might  he  of  greater  pecun- 
iary worOi,  and  command  a  higher  price,  than 
the  same  land  without  such  a  lease.    But  no 
one  would  contend  that  a  purchaser  without 
linowledge  of  the  lease  would  be  disabled 
from  recovery  ui>on  a  covenant  against  incum- 
brances contained  In  his  deed  by  proof  that 
bis  purchase  was  in  fact  more  advantageous 
to  him  than  be  bad  expected.   Such  evidence 
might  l>e  admisaihle  on  the  question  whether 
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his  damages  should  be  substantial  or  only 
nominal,  but  would  be  entirely  inadmissible 
to  defeat  recovery.  The  reason  Is  that  the 
deed  has  not  conveyed  to  him  tbe  complete 
dominion  of  tbe  land  which  it  purported  to  do. 
How  does  the  grantee's  knowledge  of  the  ex- 
istence of  such  an  incumbrance  alter  the  situ- 
ation? Such  knowledge  does  not  ordinarily 
prevent  recovery  upon  this  covenant.  It 
could  not  be  contended  that  a  grantee  would 
be  debarred  from  recovery  for  a  breach  of 
this  covenant  resulUng  from  an  outstanding 
mortgage  by  proof  that  be  had  constructive 
notice  of  the  mortgage  by  Its  record,  or  had 
actual  knowledge  of  its  existence.  The  in- 
t;umbrance  of  an  outstanding  term  for  years 
differs  from  the  incumbrance  of  a  mortgage 
only  in  respect  to  the  right  of  the  grantee  to 
enforce  tbe  lease.  But  the  existence  of  that, 
right,  and  the  fact  that  it  has  resulted  from 
ills  acceptance  of  the  deed,  do  not,  as  we 
have  seen,  make  the  outstandUie  term  no  hi- 
cumbrance,  as  respects  a  grantee  without 
knowledge  of  it  Knowledge  of  Its  existence 
cannot  alter  its  character  as  an  incumbrance. 
The  land  granted  ts  or  may  be  thereby  dimin- 
ished so  that  tbe  grantee  does  not  acquire 
that  use  and  possession  which  the  deed  pur- 
ported to  grant  Mr.  Bawle,  conceding  tbat. 
If  there  be  a  real  incmnbrance,  the  purcboser's 
knowledge  of  its  existence  will  furnish  no  de- 
fense to  an  action  on  this  covenant,  ingenious- 
ly suggests  that  such  knowledge  may  have  a 
material  bearing  in  determining  what  was  the 
subject-matter  of  the  contract.  Bawle,  Gov. 
95,  96.  With  equal  Ingenuity  the  opinion  be- 
low denies  the  right  to  recover  ngon  this  cove- 
nant because  such  an  Incumbrance,  known  to 
the  grantee,  is  not  within  its  terms*  and  con- 
sequently no  breach  of  the  coveiumt  With 
great  respect,  I  deem  tbe  reasoning  specious 
and  the  conclusion  Insupportable;  for  knowl- 
e^  of  the  existence  of  an  Incumbrance  not 
only  does  not  destroy  Its  inherent  character 
as  an  incumbrance,  hut  may  and  often  does 
lead  to  the  purchaser's  requiring  the  grantor 
to  protect  him  by  covoiantB.  Smith  v.  Lloyd. 
29  Mich.  382.  When  a  covenant  Is  made 
against  all  incumhranoes,  without  exception, 
knowledge  of  tbe  existence  of  one  incumbrance 
cannot  take  that  incumbrance  out  of  the  gen- 
eral terms  of  the  covenant,  unless  such  was 
the  Intent  of  the  parties.  But  knowledge 
alone  does  not  prove  such  intent  tor  a  con- 
trary intent  is  consistent  with  It  Proof  of 
knowledge,  or  other  proof  of  the  Intent  of  the 
parties  that  a  particular  Incumbrance  should 
be  excepted  from  the  general  terms  of  the 
covenant  could  only  be  admitted  by  a  viola- 
tion of  the  canon  of  evidence  which  forbids 
parol  proof  to  vary  the  terms  of  a  written 
contract  It  results  that  a  grantor  who  falls 
to  except  from  his  covenant  against  Incum- 
brajices  one  which  known  to  the  grantee 
cannot  defeat  recovery  upon  that  covenant 
by  proof  of  such  Itnowledge.  The  grantee  is 
not  compelled  to  require  for  bis  protection  a 
special  covenant  against  tbe  known  Incum- 


Digitized  by 


Google 


7ii 


41  ATLANTIC  BEPOBTEa 


iN.  J. 


brance,  but  may  rely  on  tbe  general  and  on- 
reatrlcted  coTenant  against  all  Incnmbrancea. 
Tbb  remit  Is  In  no  respect  antagonistic  to  the 
decision  ot  tbe  master  of  the  rc^  In  James  r. 
Llchfleld,  L.  B.  9  Bq.  61,  dted  and  relied  on 
In  tbe  court  below.  In  fbat  case  spedflc  per- 
formance of  a  contract  for  the  sale  of  land 
was  asked,  with  compensation  for  the  dimin- 
ished TSlne  of  the  land  tqr  reason  of  outstand- 
ing leases  not  mentioned  In  the  contract 
Performance  with  sncb  compensation  was  re- 
fused because  the  purchaser  luuw  of  the 
poraesBlon  of  the  tenants,  and  was  held  to 
have  thereby  had  constructire  notice  of  the 
outstanding  terms  and  their  duration.  Wheth- 
er such  knowledge  on  the  part  of  a  purchases 
amounted  to  constructlTe  notice  was  doubted, 
and  tbe  case  In  that  respect  criticised,  In 
Cabaltero  r.  Henty,  9  Oh.  App.  447.  But, 
If  the  case  Is  not  open  to  critidsm,  It  is  ob- 
vious that  It  did  not  InvolTe  a  construction  of 
the  covenant  against  lncaml»rances,  or  tbe 
right  of  recovery  thereon,  but  only  whether 
the  purchaser  had  an  equitable  rlfi^t  to  en- 
force a  contract  for  the  sale  of  land,  and  ob- 
tain a  conveyance,  with  compensation  for  In- 
cumbrances of  which  he  had  notice. 

The  current  ot  defdstons  In  this  country  Is 
largely  in  accord  with  the  condnalon  I  have 
readied.  Indeed,  my  examination  discloses 
no  contrary  views,  except  those  exinressed  by 
the  courts  of  Indiana.  In  respect  to  those 
decisions,  It  Is  sufficient  to  say  that  they  seem 
to  be  based  upon  doctrinea  to  which  we  have 
never  subscribed.  In  Page  v.  Laahley.  15 
Ind.  162,  it  was  declared  that  proof  was  ad- 
missible to  establish  a  parol  agreement  re- 
specting an  outstanding  lease  contempora- 
neous with  the  deed,  and  varying  Its  terms, 
and  upon  that  doctrine  it  was  held  that  proof 
of  knowledge  of  the  existence  of  such  a  lease 
led  to  the  Inference  that  time  was  such  a 
parol  agreement  A  similar  result  was 
readied  in  Kdlum  v.  Insurance  Co..  101  Ind. 
4SS.  It  was  upon  the  authority  of  the  last- 
dted  case  that  a  late  text  writer  relies  In 
enunciating  ^e  doctrine  that  the  existence  of 
a  lease  known  to  the  grantee  win  not,  under  a 
statute  transfmlng  the  constructive  posses- 
sion to  tbe  grantee  without  attornment  by 
the  tenant,  operate  as  a  breach  of  the 
covenant  against  Incumbrances.  Maupin, 
Beal  Est  tit  293.  But  it  Is  obvious  that  such 
decisions  can  have  no  weight  in.  jurisdictions 
where  the  rote  forbidding  the  Introductlou  of 
parol  evidence  to  vary  a  written  contract  la 
malntahied.  The  general  rule  is  that  the 
right  of  action  on  the  covenant  against  Incum- 
brances arises  upon  the  evidence  of  the  incum- 
brance, Irrespective  ta  any  knowledge  on  the 
part  of  the  grantee,  or  of  any  eviction  of  him. 
or  of  any  actual  Injury  It  has  occasioned  him, 
BO  that  if  be  has  not  paid  off  or  bought  in  the 
incumbrance,  he  Is  entitled  at  least  to  nominal 
damages.  2  Greenl.  Kv.  |  242;  2  Washb. 
Beal  Prop.  707;  Carter  v.  Deunan,  supra; 
Townsend  v.  Weld,  S  Mnss.  146;  Bovey  v. 
Newton,  7  Pick.  29;  Harlow  v.  Thomas,  IB 


Pick.  06;  Batdielder  v.  Sturgis,  3  Cosh.  201: 
Spurr  V.  Andrew,  6  Allen.  420;  Flynn  r. 
Bourneuf,  143  Mass.  277,  9  N.  B.  6B0;  Blck- 
ert  V.  Snyder,  9  Wend.  41S:  Smith  v.  Uoyd. 
supra;  Edwards  v.  Clarii,  83  Midi.  216,  4T 
N.  W.  112;  Hubbard  v.  Nortcm,  10  Conn.  431; 
Pricbard  v.  Atkinson,  8  N.  H.  33S;  Van  Wag- 
ner V.  Van  Nostrand.  19  Iowa,  422;  Barlow  v. 
UcKlnley,  21  Iowa,  69;  Ixmg  v.  Molo*,  5 
Ohio  St  27L 

We  are  not  called  upon  to  determine  by 
what  rule  damages  should  be  admeasured  in 
such  &  case  as  that  under  review.  The  Judg- 
ment having  been  rendered  upon  a  vertex 
erroneously  directed,  must  be  rerersed,  and 
the  record  remitted  for  further  pcoceedinga  ac- 
c(wdlng  to  law. 


STATE  (FBEDEBIGKS,  Prosecntoi)  v. 
HOFFMEISTBB  et  al. 
(Supreme  Court  of  New  Jeney.   Not.  7,  189S.) 
BiOHWATS— Takiho  Hoosbs— Jl'risdictiom  op  Bus- 

TETOBS— CSRTtOBARI— PaRTIKB. 

1.  That  one  whose  house  encroaches  on  the 
locatiOD  of  a  Mghway  la  an  applicant  for  maA 
highway  does  not  validate  the  location,  con- 
trary to  Act  March  13,  1893,  I  1.  providinf 
that  nothing  In  the  act  eontening  jQrisdiction 
en  snrveyorB  of  highways  to  lay  roads  sbsll  be 
oonBtmed  to  extend  to  pulling  down  or  remoT- 
lug  any  dwelling  hoose  theretofore  erected 
which  may  encroach  upon  the  highway,  wbert 
the  application  in  no  wise  Indicated  that  the 
house  would  be  taken. 

2.  Act  March  IS,  1803,  I  1.  providinR  that 
nothing  in  the  act  cooferrlng  jurisdictioo  on 
Burreyon  of  highways  to  locate  roads  shall  be 
construed  to  extend  to  polling  down  or  remor- 
log  any  dwelling  house  theretofore  erected 
which  may  encroach  on  the  highway,  bei&t 
jurisdictional,  may  be  invoked  in  certiorari, 
even  thoagh  the  owner  of  such  «icroachii« 
dwelling  be  not  a  prosecutor  of  the  writ 

Certiorari  by  one  Fredericks  against  one 
HoCTmeister  and  another.   Judgment  for  the 

prosecutor. 

This  writ  brings  up  the  proceedings  for 
vacating  FrankUn  avenue.  Including  the  re- 
turn of  surveyors  relaying  a  new  road  to  be 
known  OS  "Franklin  avenue." 

Argued  June  term,  1898,  before  DEPVE. 
VAN  SYCKBU  and  OARBISON,'  JJ. 

WOllam  W.  Watson,  for  prosecutor.  Bob- 
ert  L  Helper,  for  defendants. 

DGPUB,  3.  The  line  of  the  rood  as  laid 
out  by  tbe  surveyors,  according  to  their  re- 
turn and  map.  will  run  through  the  dwelling 
house  of  Katie  H.  Knapp,  and  cut  off  about 
six  feet  of  her  dwelling  house.  The  fa.-: 
that  Mrs.  Knapp's  building  Is  within  tbe  lioei 
of  tiie  street  Is  shown  by  the  map  annexed 
to  tiie  surveyon'  return,  and  is  not  disputed 
The  surveyors  of  the  highways  are  townsta^ 
office ra,  who  are  vested  with  a  special  stato- 
tory  jurisdiction  In  laying  out  and  alt«faiK 
roads.  Section  1  of  tbe  orl^nal  act  (amend- 
ed by  Act  March  23, 188B),  together  with  ^e^ 
tions  S  and  6  of  the  toad  act,  confer  Jnrts^ 

Digitized  by  Google 


i 


BAXDHOLZ  T.  JUDGi;. 


723 


dlctton.  8  Gen.  St  pp.  2803,  2804,  2828.  Sec- 
tion 1  of  the  act  of  March  IS,  1808,  ll  by 
amendment  made  part  of  the  original  act, 
and  It  prorldes  that  nothing  In  the  act  shall 
be  eonstraed  to  »tend  to  narrowliuc,  widen- 
ing, or  altering  any  street  In  any  of  the  cities, 
towns,  or  Tillages  In  this  state,  or  to  ptdllng 
down  or  removing  any  dwelling  bonse,  mar- 
ket house,  or  other  public  building  tiiereto- 
fore  erected  which  may  encroach  upon  the 
highway.  This  last  statutory  provision  ex- 
tends to  the  whole  act,  and  forbids  the  sur- 
veyors  of  highways  to  lay  a  road  within  the 
prohibition  of  that  section.  State  t.  ISale, 
26  N.  J.  Law,  824.  It  therefore  b  a  Umlta- 
tlon  upon  the  Jurisdiction  of  enrreyors  of 
the  highway,  and  any  laying  ont  and  retnrn 
within  the  i»obIbltlon  la  nltra  vires.  Pro- 
ceedhigs  In  violation  of  the  last-mentioned 
section  ue,  as  was  said  by  Mr.  Justice  Gar- 
rison, "hopelessly  defective."  Mowbray  r. 
Allen.  68  N.  J.  Law,  816,  33  Atl.  190. 

The  answer  ofFered  to  this  objection  is 
twofold: 

First,  that  Bfrs.  Knapp  was  one  of  the  ap- 
plicants for  the  road.  The  application  In  no 
vrise  Indicated  that  part  of  her  dwelling 
bonse  would  be  taken  for  the  road.  As  an 
applicant  for  the  laying  out  of  a  road,  she 
would  be  debarred  of  the  right  to  have  dam- 
ages assessed  for  the  laying  of  the  road, 
which  the  surveyors  had  authority  to  lay  out, 
pursuant  to  8  Gen.  St  p.  2809,  |  13;  but  she 
would  not  be  conehided  from  having  compen- 
sation for  her  dwelling  house.  If  It  was  taken, 
by  uniting  in  the  application  for  the  road, 
which.  In  tile  regular  course  of  proceeding, 
should  have  been  laid  by  the  surveyors  so  as 
not  to  reach  her  dwellii^. 

Another  contention  on  the  part  of  the  de- 
fendants Is  that  Mrs.  Knapp  Is  not  a  prose- 
cutor of  this  writ  The  objection,  being  one 
affecting  Jurisdiction,  may  be  taken  by  per- 
sons interested  In  the  laying  of  the  road,  al- 
tbongh  Mrs.  Knapp  did  not  unite  In  the 
prosecution  of  the  writ;  for  the  road  cannot 
be  opened  as  laid  ont  without  taking  part  of 
her  dwelling  house,  and  the  laying  out  by 
tbe  surveyors  to  that  extent  Is  inefficacious. 
The  section  of  the  act  referred  to  prohibits 
tbe  pulling  down  or  removal  of  any  dwelling 
boose  by  virtue  of  the  provisions  of  the 
road  act,  and  makes  it  unlawful  to  lay  a 
road  through  such  dwelling  house,  as  the 
road  could  not  be  opened  or  used.  State  v. 
Troth,  86  N.  J.  Law,  422.  For  ihS»  reason, 
without  considering  the  other  reasons,  the  re- 
turn of  the  surveyors  should  be  set  aside. 


BANDHOLZ  t.  JUDGE. 
(Snpreme  Goart  of  New  Jersey.   Nov.  7,  1808.) 

SVIDBNCB— VARI1.TI01I  OT    CONTRAOT  BT  pAHOI.. 

J.  agreed.  Id  writing,  to  foroiBh  B.  certain 
Hpedfied  work  and  materials  for  a  fixed  sum, 
and  in  so  doing  to  aasame  certain  contracts  for 
materials  ptevloualy  ordered  from  dealers. 


HHd,  In  a  8idt  by  J.  to  recover  under  inch 
agreement,  that  It  was  not  competent  to  prove 
a  contemporaneous  oral  agreement  that  the 
amount  of  the  contracts  assumed  ahoDld  be 
tbe  limit  of  oost  of  materials  to  J.,  and  that 
B.  should  make  good  any  excess  of  actual  cost. 
(Syllabus  by  the  CoorL) 

Error  to  clrcnlt  court,  Hudson  county;  Kev- 
ins, Judge. 

In  a  suit  against  Godfrey  J.  Bandhols, 
Gregory  A.  Judge  secured  a  verdict  and  Judg- 
ment for  $470,  as  the  balance  due  him  for 
work  and  materials  furnished  under  a  con- 
tract with  Bandbolz,  notwitbstandlng  proof 
that  Bandholz  had  paid,  dlrectiy,  and  for  ma- 
terials for  which  he  bad  become  responsible, 
more  than  the  contract  price.  The  present 
writ  of  error  reviews  exceptions  taken  at  the 
trial.  Reversed. 

Ai^ed  June  term,  1808,  before  MAGT^  G. 
J.,  and  DIXON,  LUDLOW,  and  COLLINS,  JJ. 

Samuel  A.  Besson.  for  plalntut  In  error. 
Fagen  A  Mnrphy,  for  defendant  in  error. 

OOLLINS,  J.  Both  the  rlgbt  and  the  obll- 
gatitm  ct  the  pbilntlfF  btfow  must  be  discov- 
ered in  a  paper  writing,  of  wblch  the  f(Aow- 
li^  Is  a  literal  ct^y,  vis.: 

Hoboken,  N.      May  27,  189& 

Contract 

between  G.  J.  Bandholz  and  G.  A.  Judgfc 

This  is  to  certify  that  L  G.  A. 
Judge  will  do  all  work,  indu 
ding.  Painting,  Carpenter,  Tinning 
Dumbwaiter  galvanlced  Iron  work 
-Painting  and  every  thing  else  to  com 
plete  a  doable  and  single  Plat 
for  Mn  Annie  Mengei  acoardio^ 
to.  Plans  and  Specifications  furnished 
hr  Nat  E  Smith  and  Son 
For  tbe  Snm  of  Fonrty  nine  hundred 
Dollars  $4000  oo/io* 
Everything  complete  except  the 
Mason  work,    and  also  Plumbing 

complete 

The  said  Judge  to  fnmlah  all  material 
signed 

all    contracts     and     G.  A.  Judge 
these  agreed 

Finns  to  fumlidt  mat«4al  as  ordered. 

O.  A.  Jfldcsh 

The  controversy  at  the  trial  was  whetber 
or  not  the  parties  had  limited  the  cost  ot  ma- 
terlals  dupeable  against  the  plaintiff  to  tte 
aggregate  amonnt  of  the  preexisting  con- 
tracts assumed  by  him,  and  the  error  allied 
turns  upon  the  admissibility  of  testimony  re- 
cited in  the  following  Instmctlon  to  the  Jury, 
viz.:  *rrhls  contract  between  these  parties^ 
Gregory  A.  Judge  and  Godfrey  J.  Bandbols, 
provides  Ibat  Judge  will  do  tbe  work,  Indud- 
Ing  painting,  cai^nter  work,  tinning,  dumb- 
waiter, galvanised  Iron  work,  and  everything 
else,  to  bnfld  a  douUe  and  single  flat  for  Mrs. 
A.  M.  Mengea,  according  to  the  plans  and 
spedflcaUons  furnished  by  Nat  BL  Smltb  ft 
Son,  for  the  snm  of  forty-nine  hundred  d<d- 
lars,  and  everything  complete,  es.c^  the  ma- 
son work  and  the  plumbing,  and  that  said 
Judge  la  to  furnish  tiie  material.  Now,  that 
Is  signed  by  Mr.  Judge,  and  afterwards,  'all 
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contracts  algaed  and  agreed*  these  firms  to 
furnish  material  as  ordered.*  Judge  aweata 
tiiat  be  did  estimate  apon  tbla  eontoract 
Judge  swMra  that  he  sat  down  uid  flgnred 
upon  the  whole  of  this  part  of  the  amtract, 
and  Mr.  Bandbolz  said  to  Mr.  Judge,  'I  have 
already  made  contracts,  and  here  are  esti- 
mates ftHT  certain  of  the  materials,  and  you 
win  hare  to  asanme  them.'  Mr.  Judge  said 
he  was  to  allow  or  pay  for  the  amount  of  the 
material  that  waa  furnished  under  those  spe- 
cified heads,  at  the  price  given  to  him,  and 
Mr.  Bandholz  says  that  It  is  not  so.  It  Is  a 
question  for  you  to  determine,  which  one  of 
these  statements  ts  true.  •  *  •  Now,  there 
Is  a  problem  for  you  to  solve.  Was  he  simply 
to  take  the  contracts  that  Mr.  Bandholz  had 
made,  that  were  for  certain  amounts,  to  cover 
certain  amounts  of  material,  or  was  Mr. 
Judge  to  assume  those  contracts,  whether 
they  came  to  that  amount  or  not,  or  whethw 
tb^  cost  more?  That  la  a  qneatlon  for  yoa 
to  detormlne,  and  In  doing  so  you  must  erer- 
cise  your  sound  judgment  •  •  •  You  have 
heard  ttie  teatlraony  of  Hr.  Judge,  where  be 
Bars  ttiat  Mr.  BandholE  gave  btm  tbe  amount 
oC  tiw  contracta  or  estimates,— one  for  thir- 
teen hundred  dollara,  another  for  twelve  hun- 
dred dirtlars,  and  so  on,— to  the  amount  of 
thirty-one  hundred  and  some  odd  dollars; 
that  Mr.  Bandholz  told  him  at  the  time  that 
he  flgnred  on  this  contract  of  four  thousand 
nine  hundred  dollars  that  he  had  made  con- 
tracts with  those  people,  and  that  they  were 
for  material,  and  that  be  furnlataed  that  ma- 
terial under  his  contract  by  tiia  estimates  for 
the  same.  Now,  there  Is  a  contradiction 
rl^t  here,  Mr.  Judge  contending  that  tbe 
•contract  which  he  made  with  Mr.  Bandbolz, 
and  the  material  which  be  was  to  furnish 
and  pay  for,  Including  In  this  contract  of 
four  thousand  nine  hundred  dollars  the 
amount  wbtch  Bandbolz  had  contracted  for, 
were  the  only  amounts  which  he  was  re- 
sponsible fOr;  and  he  further  claims  that.  If 
tbe  materials  c<wt  more  than  tbe  estimates 
he  ftyured  on,  Bandholz  would  have  to  pay 
the  difference.  Mr.  Bandbolz,  on  the  other 
hand,  says  that  Judge  was  to  furnish  all  tbe 
materials;  that  be  was  not  only  to  assume 
the-oHitracts  which  he  (Bandbols)  bad  made, 
but  he  was  to  furnish  all  other  materials 
necessary  to  the  building  of  these  bouses,  viz. 
the  part  contracted  for.  It  strikes  me  that 
is  tbe  flrat  question  for  you  to  solve  in  this 
case,  and  you  must  solve  it  from  the  testi- 
mony as  it  has  been  given.  Tbe  contract 
y»u  will  take  with  yoa."  As  I  understand 
tbe  testimony,  tbe  writing,  aa  originally  sign- 
ed, ended  with  the  word  ^'Plumbing,"  and 
tbe  matter  now  fallowing  that  word  was 
crowded  In  around  Judge's  signature,  and  the 
paper  re-signed.  This  difference,  however, 
from  the  court's  understanding  of  what  was 
added.  Is  not  materiaL  The  testimony  chal- 
Itnged  Is  that  relating  to  the  conversation  be- 
tween the  parttaa  at  the  time  of  signing  the 
agreement  with,  reference  to  pre-ezJstlng  codt 


tracts  for  materials.  This  teatimony  was  In- 
admissible, and  Its  submission  to  tbe  Jtu7 
was  legal  error,  which  must  lead  to  a  re- 
versal of  the  Ju^moit,  and  a  venire  de  nova 
The  written  acreement  of  the  parties  was  un- 
ambiguous, and  Its  construction  and  inter- 
pretation wwe  entirely  for  the  court  Rogers 
V.  Colt,  21  N.  J.  Law,  701.  Its  meaning  la 
plain.  Judge  agreed  to  do  ail  the  work  and 
furnish  all  the  materials,  except  mason  work 
and  plumbing,  for  Mrs.  Menges'  house,  ac- 
cording to  certain  designated  plans  and  speci- 
fications, for  the  sum  of  $4,900,  and.  In  so  do- 
ing, to  awinme  certain  contracts  for  materials 
already  made  by  Bandbolz.  Pared  evidence 
was  only  permissible  to  identify  such  con- 
tracta and  tbe  plans  and  specifications.  If 
tbe  writing  did  not  truly  express  the  real 
agreement,  the  plaintiff's  remedy  was  by  ref- 
ormation IQ  chancery.  Van  Horn  v.  Tan 
Horn,  49  N.  J.  Eq.  827.  23  AtL  1079.  Noth- 
ing is  better  settled  than  that  In  the  alMHice 
of  fraud  or  Illegality,  where  a  written  agree- 
ment Is  complete  on  Its  face,  oral  testimony 
wlU  not  be  permitted,  either  to  contradict  It 
or  to  supply  terms  with  respect  to  which  tbe 
writing  is  silent  and  that  the  only  crlteritm 
of  the  completen^  of  a  writing  as  a  full  ex- 
pression of  the  agreement  at  the  parties  ts 
tbe  writing  ItaAt.  A  collateral  cont^po- 
raneons  agreement  by  parol  may  indeed  be 
given  effect  but  only  when  It  Is  on  a  aabject 
distinct  from  that  to  which  the  written  agree- 
ment relates.  This  topic  Is  discussed  and  il- 
lumined by  Mr,  Justice  Depue  In  the  case  ot 
Naumberg  v.  Young,  44  K  J.  Law,  331,  from 
which  I  extract  the  above  statement  of  prin- 
ciples. That  case  Is  decisive  In'  this  ceurt  of 
tbe  present  controversy.  It  cannot  success- 
fully be  argued  that  tbe  alleged  collateral 
agreement  was  on  a  subject  distinct  from  the 
main  one.  It  in  effect  varied  that  agree- 
ment from  a  contract  to  do  tbe  work  and  fur- 
nish the  materials  for  a  fixed  sum  to  a  con- 
tract to  do  tbe  work  for  a  fixed  sum  and  fur- 
nish the  materials  at  cost  The  wise  policy 
of  tbe  law  forbids  proof  of  such  variance  by 
parol  when  the  contracting  parties  have  re- 
duced to  writing  the  terms  of  their  agree- 
ment 


HAUSBS  T.  LETINB8S. 

(Supreme  Court  of  New  Jersey.  Nov.  7,  1888.) 

C^iMs  AQusvr  DaoBDBK^-JtvmBHca. 

In  a  stilt  asaluBt  an  administrator,  an  ac- 
count containins  items  of  money  lent  to  or  paid 
for  the  decedent,  made  up  from  the  plaintiff's 
own  memoranda,  is  not  legally  evidential  m  tbe 

plaintiff's  behalf. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court  Hudson  county;  Kev- 
ins, Judge. 

Action  by  Emella  Levlness  against  Onstar 
Hauser,  administrator  of  James  Edwards, 
deceased.  Judgment  for  plaintUC.  D^end- 
ant  brlDga  error.  Aeversed. 
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Argued  Jmte  term.  1898,  before  DIXON. 
liUDLOW,  and  COLLINS.  JJ. 

Queen  &  Tennant,  for  plaintiff  In  error. 
Henry  Puster,  for  defendant  in  error. 

COLLINS,  J.    On  the  trial,  on  December  20, 
1807,  of  a  suit  against  an  administrator  c. 
t.  a.,  the  i^atntlff,  despite  objection  and  excep- 
tion, was  permitted  to  prove  and  offer  Id  erl- 
deuce,  as  her  account  against  tlie  Intestate, 
a  paper  writing  made  up  from  cards  she  had 
destroyed.   This  account  was  as  follows: 
James  Edwards,  to  Bmella  LeTlness,  Dr. 
July  16, 1S96.  Modey  advanc- 
ed   93S0  00 

•*  2T,         Cash  lecetved.     BO  00 

  1200  00 

Aug.  3,    "    Money  advaoced   75  00 

Sept.  25,    "         "  "    25  00 

Oct.  17.  "   20  00 

"28,    "        "  "    2000 

KOT.  13,**  "    100  00 

"    14,    **     Ooe-haie  gaUoa  wliialv       1  25 

"   10,  Medicine    55 

Dec.  10,    "     Medicine    55 

**   24.    **     Fare  and  time   1  00 

Jan.  18, 1807.  Fire  Inaoraaee.   8  45 

Oct.  — .  1886.  Advanced   to  Clarence 
Edwards,   at  request 
of  Jamee  Edwards. . .     17  00 
Jan.  21,1887.  Monwr     advanced  to 
Clarence  Edwards,  for 

milroad    20  00 

•*   26,    **    Money  advanced  for  one 

ton  of  coal   6  00 

28,  Money     advanced  to 

Clarence  Bdwards  . .       B  00 
*•   30,    **     Money  advanced  to  S. 

Edwards  for  railroad 

fare    10  00 

**  80^  **  Money  advanced  for  an- 
derwear,  shirts,  and 
tie    8  26 

$612  05 

After  admitting  the  paper  In  evidence,  the 
trial  judge  said  that,  unless  the  Items  were 
proved.  It  was  worthless,  and  would  be 
stricken  ont.  In  his  charge  he  adverted  to 
the  psper  as  In  evidence,  and  to  his  qualify- 
ing remark.  He  told  the  jury  that  there  was 
no  evidence  to  support  certain  Items  of  the 
BccouDt,  and  that  those  must  be  deducted,  but 
that,  for  the  others  If  proved,  there  might  be 
recovery,  with  Interest  The  items  thus  sub- 
mitted to  the  Jury  are  the  flrst  six  and  the  last 
of  the  aeries.  The  following  is  a  synopsis 
of  all  pertinent  testimony  extrinsic  to  the  ac- 
connt:  Henrietta  Thlel,  the  plalotllTs  moth- 
er, testlfled  that  In  the  middle  of  July,  1896, 
she  gave  her  daughter  |250  to  loan  to  James 
Bdwards  (the  decedent),  whom  she  heard  ask 
for  the  loan.  She  could  not  say  that  Bd- 
wards got  the  money.  She  had  frequently 
at  other  times  seen  money  pass  between  her 
daughter  and  Edwards.  Samuel  Baker  tee- 
tifled  that,  "over  a  year  ago  this  summer,"— 
later  stated  as  "a  couple  of  years  ago,"— he 
saw  the  plaintiff  give  Edwards  money  to  pay 
to  witness;  on  one  occasion  (25,  and  on  an- 
other 120.  Felix  Holden  testified  that  be  had 
seen  the  plaintiff  give  Edwards  money  "a 
food  many  times,"— as  high  as  $20  or  880,— tbe 
last  time  iMtnc  *'akms  In  tte  spiiiiff,  the  lat- 


ter part  of  the  winter  before  he  died."  This 
witness  also  testified  that  he  had  heard  Ed- 
wards "say  a  great  many  different  times  that 
8500  would  not  make  Mrs.  Levlness  good  for 
what  he  owed  her,"  the  last  time  be  said  this 
being  "around  October,  a  year  ago."  Harri- 
son Thomas  testlfled  that  on  January  20, 1807, 
when  witness  was  sitting  in  the  sick  room 
of  Edwards,  who  had  Just  been  telling  him 
that  he  bad  "made  hts  will  end  got  every- 
thing all  Axed,"  the  plaintiff  came  Into  the 
room,  and  that  then  Edwards  said,  "There  Is 
Mrs.  Levlness;  I  owe  her  9600,"  and  began  to 
cry,  and  that  the  plaintiff  said.  "Never  mind 
that;  that  Is  all  right."  Edwards  died  Jan- 
uary 24, 1897.  It  will  be  seen  that  the  Items 
of  the  account  were  not  proved  aliunde;  and 
as  the  case  was  not  put,  in  the  charge,  as 
possible,  to  rest  only  on  the  general  admission 
of  a  debt  of  fSOO,  there  Is  no  alternative  but 
that  the  jury  treated  the  accotmt  as  eviden- 
tial, for  their  verdict  was  given  for  (440.  We 
agree  with  the  trial  judge  that,  unsupported, 
the  account  was  worthless  as  evidence. 
Therefore  It  sbould  not  have  been  submitted 
to  the  jury.  Indeed,  It  should  not  have  been 
received  at  all.  The  Items  were  not  of  a 
character  to  be  proved  even  by  a  regular 
book  account  {Tnslee  v.  Prall,  23  N.  J.  Law, 
467,  affirmed  25  N.  J.  Law,  665;  Oberg  v. 
Breen,  50  N.  J.  Lew,  145,  12  Atl.  203);  and 
the  plaintiff  was  not  a  competent  witness  to 
prove  them  &  Gen.  St.  p.  1407,  pi.  63). 

There  must  be  a  reversal  and  a  venire  de 
novo. 


BRINEERHOFF  et  al.  v.  RANSOM. 
(Court  of  Brrors  and  Appeals  of  New  Jersey. 

Nov.  14,  1898.) 

liUBILITT  OV  DSVISBBS— AlirKATIOR  OW  IihWD — 
QOOD  Faitb. 

1.  A  debtor  died  seised  of  land  Incumbered 
by  mortgage  and  assessment  for  all  it  was 
worth,  and  left  a  will  devising  it  to  bis  widow 
and  children.  Several  years  afterwards,  when 
the  mortgage  was  being  foreclosed,  the  devi- 
sees, in  igaorance  of  the  debt,  conveyed  the 
land  to  a  near  relative,  in  the  hope  that  the 
latter,  by  his  enterprise,  might  make  It  more 
valuable.  This  hope  was  realized.  Then  the 
creditor  saed  the  devisees  at  law  for  their  tes- 
tator'a  debt,  and  the  devisees  pleaded  that  the 
estate  devised  was  worth  only  SI,  and  that 
they  had  alieaed  it  before  action  brought.  To 
this  the  creditor  replied  that  it  was  worth  more 
than  $1.  viz.  $60,000,  but  raised  no  qaestion  as 
to  the  alienation.  On  the  trial  the  jury  found 
that  the  estate  deviEcd  was  worth  only  $1,  as 
the  devisees  had  allesed.  On  the  verdict  the 
creditor  entered  judfniient  for  the  debt,  to  be 
levied  of  the  estate  devised,  issued  execution 
therooQ,  and  at  the  sheriffs  sale  became  the 
purchaser  for  a  oominai  price.  He  thereupon 
filed  a  bill  In  chancery  to  set  aside  as  fraudu- 
lent the  conveyance  made  by  the  deviseea. 
Heid,  that  he  was  not  entitled  to  the  aid  of  a 
court  of  equily  in  that  behalf,  and  that  the 
bill  should  be  dismissed. 

Z.  In  an  action  at  law  against  heirs  and  devi- 
sees, an  averment  in  a  plea  that  the  defendants 
had  aliened  their  ancestor's  estate  before  the 
action  was  commenced  is  material  and  travers- 
able^ and  a  failure  on  the  part  of  the  plaintiff 
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to  r^y  thereto  is  an  admlMloii  ot  a  bonft  fide 
allenaUon. 
OSyllabu  by  the  Oovrt.) 

Appeal  from  court  of  chancery. 

Bill  by  Edward  A.  Banaom,  trnatee  for 
Harry  F.  Watson  and  another,  agiUiut  An- 
drew H.  ^dnkerhoff  and  others.  Detxee  for 
complainant  (38  AtL  919),  and  defendants  ap- 
peaL  Beversed. 

G,  L.  Oorbln,  ftor  app^ants.  H.  A.  Ban- 
som  and  J.  B.  Yredenburgh,  for  respondent 

DIXON,  J.  On  February  17.  1881.  the  or 
dlnary  of  the  state  of  New  Jersey,  suing  tor 
the  use  and  benefit  of  Harry  F.  Watson  and 
Thomas  P.  Watson,  recovered  a  Judgment  In 
the  supreme  court  against  Andrew  H.  Brink- 
erhoff,  Ellen  A.  Berry.  Martha  Alyea,  and 
Kezta  Van  Riper,  the  devisees  of  George  C. 
Brinkerholf,  deceased,  for  the  sum  of  $50,000 
and  costs,  "to  be  levied  of  the  lands  of  which 
the  said  George  C.  Brlnkerhoff  died  seised, 
and  which  were  devised  to  the  said  defend- 
ants by  his  last  will."  By  virtue  of  an  exe- 
cution on  this  judgment  the  sheriff  of  Bergen 
county  on  October  10, 1892,  made  sale  and  con- 
veyance to  Addison  Ely,  as  trustee  for  said 
Harry  and  Thomas  Watson,  of  the  land  now 
In  controversy,  containing  atwut  140  acres. 
The  price  was  nominal  only.  The  title  of  Bay 
is  vested  in  the  complainant,  who  has  filed 
the  present  bill,  as  trustee  and  for  the  beoeflt 
of  said  Harry  and  Thomas,  to  set  aside,  as 
fraudulent  and  void,  certain  conveyances  made 
by  the  said  devisees  and  their  grantees  be- 
fore the  action  at  law  was  instituted.  It  thus 
appears  that,  discarding  mere  names,  the  real 
prosecutors  of  the  suit  at  law  and  of  this  suit 
are  the  same  persons,— Harry  P.  and  Thomas 
P.  Watson,— and  the  question  Is  whether  they 
present  a  case  calling  for  the  Intervention  of 
a  court  of  equity.  The  testimony  shows  that 
the  land  was  the  homestead  farm  of  George  O. 
Brlnkerhoff,  and  comprised  substantially  nil 
the  property  that  he  owned  at  his  death,  in 
March,  1S79.  It  consisted  about  equally  of 
upland  and  meadow,— the  latter  of  very  little 
value,— and  was  then  incumbered  by  a  mort- 
gage of  $12,000,  and  a  mimlclpal  assessment 
levied  in  1875  for  $1,223.  In  April,  1882,  bis 
widow  (who  had  remarried)  asd  his  children 
found  themselves  unaUe  to  pay  the  Interest 
on  the  mortgage,  the  assessment  was  rapidly 
increasing  by  the  accumulations  legally  con- 
sequent upon  it,  the  taxes  were  In  arrear,  and 
the  mortgagees  had  instituted  a  suit  to  fore- 
close the  equity  of  redemption.  At  this  time 
the  rights  of  the  devisees  In  the  testator's 
property  were:  A  life  estate  In  one-third  for 
tbe  widow,  Kezla  Van  Hipor;  subject  thereto, 
a  legacy  of  $15,000  to  the  daughter  Ellen,  and 
one  of  $20,000  to  the  son,  Andrew,  which  were 
ehai-ged  upon  tlic  realty:  and  the  fee  of  the 
residue  to  the  daughters  Ellen  and  Martha 
and  the  son,  Andrew.  Seeing  that  their  es- 
tate was  likely  to  be  swept  away  by  fore- 
closure, the  family  endeavored  to  sell  the  farm 
to  outslden,  bat  could  not;  and  then,  la  the 


hope  that  something  might  be  saved  to  tbem 
from  It  tlu^  oonveyad  It  <ui  April  22;  1882. 
to  the  son,  Andrew,  and  Gamtbrant  B.  Alyea. 
the  husband  of  the  danghto'  Martha.  Tb^ 
expectation  was  that  the  araUaUe  part  of  the 
farm  should  ha  oonTerted  Into  a  cemeteiy,^ 
a  project  which  the  testator  himself  had  mce 
had  In  mind.  Late  In  the  year  18B8  tbli  «x- 
pectatltm  waa  reallied  by  tbe  orgnnliatlon 
the  Hillside  Cemetery  Aaaodatton,  and  the 
conveyance  to  it  of  a3xnit  40  acres  ot  tbe  tann. 
At  this  time  none  of  tbe  devisees  were  aware, 
nor  was  Oarrabrant  B.  Alyea,  that  any  claim 
existed  ag^nst  tbe  testator's  estate  by  reason 
of  his  bond  to  the  ordinary,  upon  whkli  the 
judgment  before  mgtHened  was  reoormd. 
In  the  lifetime  at  tbe  testator  bUi  family  had 
heard  of  some  nndeflned  trouble  because  of 
It,  but  afterwarda  be  bad  told  than  It  was 
all  settled,  and  the  lapse  of  several  yean 
without  further  notloe  had  confirmed  hla  as- 
surance. During  this  period  even  tbe  esd- 
mated  Taloe  at  tbe  farm  scarcely  exceeded 
the  Incombrances,  and  It  was  Impoaslble  to 
sen  tbe  deTlaeea^  taitersst  for  anytiitng.  After 
receiving  tbe  conveyance  In  Ai^  1882,  and 
as  wen  before  as  after  tbe  organlsatkm  of  tbe 
cemetery  company,  Alyea  and  BrlnkHboff  de- 
voted much  time  to  the  preparation  and  Im- 
provement of  the  proi>erty  tor  cemetery  pur- 
poses. They  also  both  Incurred  personal  obli- 
gations, and  Alyea  eaq^nded  eonsldexaUe 
money  to  the  same  ealL  In  conseqoence 
thereof  it  may  be  that  In  Jnly,  1890,  when  the 
Watsons  Instltnted  the  anlt  at  law,  the  prop- 
erty had  acquired  a  value  beyond  tbe  Incum- 
brances. Shan  this  court  aid  the  Watsons 
in  secnrlng  that  ralne  towards  the  paymrat 
of  their  datan? 

The  circumstances  satisfy  us  that  that  Talue 
was  the  result  of  die  efforts  of  Andrew  H. 
BrinkerboCT,  not  as  derlsee  ct  bis  Cattaer,  but 
In  his  own  behalf  and  In  behalf  of  his  slaters, 
and  of  the  efforts  and  mm^  of  Oarrabrant  R. 
Alyea,  put  forth  In  the  honest  belief  that  they 
were  bona  fide  purchasers  of  tbe  taxm.  Nei- 
ther ot  them  was  under  any  personal  obliga- 
tion to  the  Watsons,  and  It  is  not  equitaUe 
that  the  profits  of  their  mterprlse  should  be 
taken  from  tbem  for  the  Watsons'  ben^t. 
Had  Uie  latter  proceeded  to  enfwos  tb^  claim 
with  reasonable  dillgoiee,  tbe  enterprise  of 
Alyea  and  Brlnkerhoff  would  not  hare  beu 
tiodertaken,  or  would  have  been  soon  aban- 
doned. A  brief  reference  to  dates  wU  make 
this  evident  George  C  BrlnkerhofTa  bond 
to  the  ordinary  was  given  In  June,  18T2,  to 
secure  the  faithful  performance  of  duty  by 
Frederick  A.  Watson,  a  half-brother  of  the 
complainants,  as  the  administrator  of  James 
S.  Watson,  th^r  Cather.  The  administrator"! 
default  occurred  In  tbe  lifetime  of  George  C. 
Brinkerholf,  before  1879:  but  not  until  five 
years  afterwards.  In  May,  1884,  was  applfca- 
tlon  made  to  tbe  ordinary  for  bis  consent  to 
the  prosecution  of  the  bond.  At  that  time  the 
complainants  had  botb  attained  their  ma- 
jority, and,  If  they  had  then  proceeded  against 
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the  devisees,  the  labors  of  Alyea  and  Brlnker 
would  bare  been  saved,  bnt  nothing  sub- 
stantial would  have  been  realized  on  the  com- 
plaluants'  claim.  Ther  did  not  ivoceed,  bow- 
ever,  until  July,  1800;  and  during  all  this  In- 
terval not  &nly  the  public  records,  bat  the: 
work  upon  the  ground  abo,  showed  that 
Brinkerboff  and  Alyea  were  acting  aa  bona 
flde  purchasers  of  the  farm.  Under  these  clr- 
cnmstances,  if  the  complainants  Intended  ever 
to  challenge  the  bona  fides  of  the  purchase, 
their  d^r  was  Inequitable.  Bat  we  think 
the  record  of  the  salt  at  law  dearly  Indicates 
that  they  had  no  soch  intention,  and  fairly  ex- 
cludes them  from  now  making  the  attempt 
And  this  brings  ns  to  consider  that  record. 

The  declaration,  after  setting  forth  the 
bond  of  George  C.  Brinkerboff,  and  tbe 
breach  of  Its  condition  In  bis  lifetime,  al- 
leged that  he  had  died  March  11,  1879,  leav- 
ing a  will  devising  to  the  defendants  lands 
of  great  value,  which  they  then  still  held. 
The  defendants'  pleas  deny  the  making  of 
tbe  bond  and  the  breach,  admit  the  devise 
of  the  equity  of  redemption  in  tbe  (arm,  set- 
ting forth  the  pertinent  clauses  of  the  will, 
and  aver  that  that  equity  was  of  small 
value,  to  wit,  of  one  dollar  and  do  more,  and 
had  been  sold,  aliened,  and  made  over  by  tbe 
-devisees  thereof  before  the  commencement  of 
the  suit  Tbe  plaintiff,  replying  to  these 
pleas,  joined  Issue  on  the  making  and  breach 
of  the  bond,  and  as  to  the  oilier  pleas  averred 
that  the  equity  of  redemption  so  devised  waa 
of  great  value,  to  wit  of  the  value  of  $50,000, 
and  thus  concluded  to  tbe  country.  Al- 
tbongh  these  pleadings  were  not  In  the  form 
prescribed  by  the  heirs  and  devisees  act  (2 
<3en.  St  p.  1679),  they  were,  in  substance. 
eqfolvBlent  and  presented  Issues  for  an  In- 
quiry by  the  jury  aa  to  the  value  of  the  land 
devised.  On  tbe  trial  of  these  Issues  in  the 
Bergen  clrcnit,  the  Jury  found  the  making 
and  breach  of  the  bond,  as  the  plaintiff  had 
alleged,  and  that  the  equity  of  redemption 
devised  to  tbe  defendant  was  of  tbe  value  of 
$1,  and  HO  more,  aa  tbe  defendants  bad  al- 
leged. Tbe  replication  of  the  plaintiff  was 
an  admission  that  the  devisees  had  bona  flde 
aliened  tbe  equity  of  redemption  before  suit 
brought;  for  It  Is  a  rule  In  pleading  that 
where  in  the  pleading  of  one  party  there  Is 
a  material  averment  which  Is  traversable, 
hut  which  Is  not  traversed  by  the  other 
party,  it  is  admitted.  Toland  v.  Sprague,  12 
Pet  300,  335;  Ballantine  v.  Haight  16  N.  J. 
Tav,  190-200;  1  Chit.  PI.  611.  And  such  an 
admission  estops  the  party  from  contradict- 
ing that  which  was  admitted.  Cowllsbaw  v. 
Chedyn,  1  Cromp.  &  J.  48.  The  averment  In 
the  ideas  that  the  devisees  had  before  tbe 
fommencement  of  the  action  aliened  the  es- 
tate devised  was  certainly  a  material  one; 
for.  If  true,  the  plaintiff's  judgment,  accord- 
ing to  the  statute,  could  only  be  that  the 
defendants  sbonld  answer  for  thefr  ancestor's 
debt  to  the  vahie  of  tbe  estate  devised,  as  if 
the  Mine  ven  their  own  proper  debt  while. 


if  false,  the  plaintiff  wontd  be  entitled  to 
a  special  judgment  to  levy  the  debt  of  ttie 
lands  devised.  Note  to  Jeff«von  r.  Morton, 
2  Saund.  6,  8;  Mnldoon  v.  Moore,  66  N.  J. 
Law,  410,  36  Atl.  802;  Fredericks  v.  Isen- 
man,  41  N.  J.  Law,  212.  It  was  also  a 
traversable  averment,  and  in  the  traverse 
would  be  involved  the  question  whether  the 
alienation  was  bona  flde.  Thus,  In  Gooch's 
Case,  6  Coke,  60,  where  tbe  heir  had  pleaded 
"rlena  per  discent  the  day  of  the  writ  pur- 
chased," the  plaintiff  was  allowed  to  prove 
that  a  feoffment  made  by  the  heir  before  ac- 
tion brought  was  made  by  fraud  and  covin 
to  defraud  the  plaintiff,  and  so  was  void  as 
to  him,  by  the  statute  of  18  Ellz.  c.  6.  On 
this  proof  tbe  king's  bench  rendered  judg- 
ment for  the  plaintiff;  thus  holding  that  an 
alienation  ftandalent  In  fact  was  no  aliena- 
tion in  law,  and,  e  converso,  that  an  alien- 
ation in  law  was  one  not  fraudulent  In  fact 
When,  therefore,  in  the  record  now  before 
us  the  plaintiffs  left  undenled  the  averment 
of  alienation  befwe  suit  brongbt  they  con- 
clusively admitted  an  alienation  valid  In  law 
(L  e.  bona  flde);  and  on  that  admission  they 
proceeded  to  deny  the  other  averment,  as  to 
the  value  of  the  lands,— an  averment  which. 
In  the  absoice  of  a  bona  flde  alienation,  would 
be  utterly  Immaterial  They  thus  put  aside 
the  opportunity  legally  presented  by  the  der- 
Isees  for  a  fall  and  fair  trial  before  a  Jury 
of  the  bona  fldes  of  the  conveyances  which 
they  now  seek  to  overturn  as  fraudulent 
Having  had  their  day  in  court  and  having 
declined  the  duly-proffered  contest,  it  la  but 
just  that  they  sbonld  not  again  vex  their 
adversaries. 

But  It  la  urged  that  the  judgment  entered 
In  tbe  supreme  court  that  the  debt  should 
be  levied  of  tbe  land  devised,  being  one 
which  could  be  lawfully  rendered  only  In 
case  the  land  had  not  been  bona  flde  aliened 
before  suit  brought  legally  implies  the  non- 
existence of  such  an  alienation,  and  operatee 
as  an  estoppel  against  tbe  then  defendants, 
one  of  whom  (Andrew  H.  Brinkerboff)  ap- 
pears still  to  have  some  estate  In  the  land. 
That  may  be  true,  and  perhaps  a  court  of 
equity  cannot  deprive  the  complainants  of 
whatever  legal  advantage  that  judgment  and 
Its  execution  have  given  them  in  respect  to 
the  estate  devised.  But  the  question  wheth- 
er a  court  of  equity  shall  render  active  as- 
sistance to  enforce  the  Judgment  and  execu- 
tion Is  a  very  different  matter.  It  is  not 
enough  that  complainants  come  Into  a  court 
of  equity  with  a  legal  advantage.  They  must 
come  with  a  cause  essentially  equitable.  As 
was  said  by  Chancellor  Vroom  in  Disborougb 
V.  Outcalt,  1  N.  J.  Bq.  298:  "Courts  of  equity 
consider  the  rights  growing  out  of  a  Judg- 
ment and  execution  at  law  as  legal  rights; 
and  while  this  court  will,  on  various  prin- 
ciples of  equity,  aid  tbe  courts  of  common 
law  In  tbe  prosecution  of  legal  rights,  It  will 
not  undertake  to  enlarge  or  extend  them. 
*   *   *   A  court  of  equity  will  In  some 
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cases  M  execatton  credlton  to  obtain  satis- 
faction of  their  demand.  But,  to  warrant  Its 
interference,  there  faost  be  some  equitable 
ground  presented.  The  court  will  then  act 
on  Its  own  estaUlshed  principles."  Accord- 
ing to  those  prlBc^ples,  we  think  the  com- 
plainants are  not  entitled  to  our  aid.  The  In- 
trinsic wbrthlessness  of  tiielr  claim  against 
the  estate  of  their  debtor;  their  laches  In  fall- 
ing to  attempt  Its  enforcement  while  the  de- 
fendants, ignorant  of  Its  existence,  were  try- 
ing to  improve  property  which  they  honestly 
believed  to  be  their  own;  the  entire  lack  of 
any  obligation,  legal  or  equitable,  on  the  part 
of  the  defendants  to  yield  up  the  fruits  of 
their  efforts  to  the  complainants;  the  refusal 
of  the  complainants  to  advance  at  the  proper 
time,  and  before  a  competent'  tribunal,  the 
claim  now  made,  and  their  admiasltm  upon 
the  record  that  It  was  groondless,— Justify  a 
court  of  eqslty  In  d«iyteg  Item  relief.  Tbe 
decree  below  sbovld  be  Tevened,  and  tbe  bill 
dismissed. 


STATE  (HOBOKEN  RAILROAD.  WARB- 
HOUSB  &  STEAMBHIP  CONNBCTINO 
OO.,  Proucutor)  v.  STATE  BOARD  OF 
A8SBB80BS  et  al. 

(SapFMue  Court  of  New  Jersey.   Nov.  9,  1898.) 

Taxatiox— Railroad  Propsrtt  — CoirsTBrcrioN 
oy  Land  or  Aaorasn. 
Where  a  railroad  tvas  constracted  on  land 
of  another,  under  a  parol  arraagemeat  with 
tiie  owner,  the  worlcs  constructed  for  use  for 
railroad  purposes,  consisting  of  embankments, 
bridKCs,  culverts,  and  tracks,  were  assessable 
for  taxation  to  the  railroad  compnay,  though 
the  land  itself  was  assessable  to  uie  owner 
thereof. 

Certiorari  by  the  state,  at  tbe  prosecution 
of  tbe  Hoboken  Railroad,  Warehouse  & 
Steamship  Connecting  Company,  against  tbe 
fltate  board  of  assessors  and  William  S.  Han- 
cock, comptroller  of  the  state  of  New  Jersey, 
to  review  an  assessment  of  certain  property 
for  taxation.  AflSrmed. 

Argued  June  term,  189S,  before  DEPUE, 
VAN  STCKEL,  and  GARRISON,  JJ. 

Edwin  A.  S.  Lewis,  tor  prosecutor.  &  H. 
Qrey.  Atty.  Gen.,  for  defendants. 

DBPITB,  J.  Tbe  prosecutor  was  Incorpo- 
rated September,  1885,  as  a  railroad  corporur 
tlon  of  this  state,  and  a  map  show^lng  the 
proposed  route  of  Its  railroad  was  filed  In  the 
office  of  the  secretary  of  state  at  the  time  of 
Its  Incorporation.  The  route  of  the  railroad 
company  as  located  was  over  property  tbe 
title  of  which  was  In  Mrs.  Stevens,  and  tbe 
location  of  the  route  was  within  certain 
streets  In  the  city  of  HolMken.  The  author* 
Ity  to  use  the  streets  for  that  purpose  was 
granted  by  a  city  ordinance.  The  road  as 
located  was  a  single-track  road,  1.023  miles 
In  the  city  of  Hoboken,  and  0.101  miles  In  tbe 
township  of  Weehawkcn.  Tbe  company  be- 
gan the  construction  of  its  railroad  early  in 
1807.  It  did  not  get  the  title  to  the  land  cov- 
ered by  its  road  until  January  1,  1808,  and 


tbe  road  was  not  put  tn  <q>eratlon  outU  tbat 
year.  The  tax  In  qnestlai  vas  laid  for  tbe 
year  1897. 

Tbe  tax  as  origlnalty  laid  by  tbe  state 
board  of  assessors  was  as  follows: 

Asseased  Taluatk>n  of  main  stem. . .  fS7,000  00 

Assessed  valuation  of  tangible  per- 
sonal property  necewuy  for  and 
oKd  in  state  coausstot.....*...        100  00 


487,000  00 

—On  which  a  tax  was  levied  tor  atmte  oaes  of 

In  tbe  above  valuation  of  lands  In  tbe  main 
stem  wefe  included  grsdoatlon,  ^SJZi; 
bridges  and  culverts,  4600;  tnek,  92M8&85. 
-maUng  |S7,71&8S.  On  tbe  anwal  tbe  total 
assessment  was  reduced  from  987,800  to  967.- 
400,  the  assessed  valuation  of  the  teal  estate 
being  rcdueed  to  ^JtOO,  and  tbe  tax  for 
state  uses  tbereon  being  «887.  Tbe  title  to 
the  land  on  which  tbts  graduation  and  -wiak 
of  CMBrtmctlon  were  done  was  In  Un.  Ster- 
ens,  and  stae  was  assessed  tax  Uie  snme  as 
ber  pn^erty  by  tiie  d^. 

It  Is  undlspntable  that  If  tbe  lands  In  qaes- 
tlon  were  used  by  tbe  pioaecntcff  Car  sallioad 
purposes,  ttaey  would  be  taxable  for  state 
taxes  to  the  iNunpany  onda  tbe  rallnMid  tax- 
ation act,  whether  tbe  title  wie  actually 
vested  In  the  company  w  not:  A  eontzary 
assumption  woidd  open  the  way  for  tbm  eva- 
sion of  taxattottw  Nor  do  I  tUnk  It  -«t  ail 
questloaaUe  tbat  If  tbe  company  bas  tbe  title 
to  Its  roadbed,  and  bas  constnieted  Its  road 
thereon,  taxes  tbereon  could  be  laid  by  the 
state  board  of  aasessm  for  state  purposes, 
although  tbe  lands  were  not  actually  In  use 
for  tbe  transaction  of  the  company's  bnsi- 
ness.  In  United  New  Jersey  Railway  &  Oanal 
Co.  V.  Jersey  City,  Gfi  N.  J.  Law.  129-131.  26 
AU.  135.  ChanceUor  McGlll.  deUrering  the 
opinion  in  the  court  of  errora.  said:  '*We 
think  tbat  where  an  authorised  right  of  way 
baa  been  acquired,  over  which  a  railroad  has 
been  constructed,  and  Is  In  good  faith  oper- 
ated, which  right  of  way  Is  not  devoted  to 
another  purpose.  It  Is  used  for  railroad  pnr^ 
poses,  within  tbe  meaning  of  tbe  atatnte  con- 
sidered, although  It  may  not  for  tbe  time  be- 
ing be  wholly  occupied  by  tracks  or  other 
raUroad  applhmces.  Tbat  part  of  it  which 
awaits  railroad  occupation  upon  the  demand 
of  necessity  Is  in  use,  like  tbe  curtilage  to  a 
dwelliug  bouse  or  ihe  sideM  of  a  country  bigh- 
way."  The  principle  so  annotmeed  b!y  the 
chancellor  aa  the  ba^  of  decision  would  ap- 
ply to  land  under  a  contract  to  purchase  from 
the  o^vner  on  which  the  company  had  laid  out 
Its  money  In  constructing  its  track,  a^ou^ 
tbe  same'  was  not  in  actual  use  for  raUroad 
purposes. 

The  complications  In  tbts  case  arise  out  of 

the  peculiar  situation  In  which  the  affairs  of 
tbe  company  were  placed.  Tbe  use  of  this 
property  for  railroad  construction  had  been 
bargained  for  with  Mrs.  Stevens  by  parol. 
An  ordinance  had  been  passed  by  tiie  city  to 
authorize  the  use  of  tbe  public  streets  in 
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which  the  company's  rallToad  "nras  to  be  laXA. 
In  October,  1S95,  a  writ  of  certiorari  wa« 
sned  out  of  the  supreme  court  by  Bichard 
Tallon  and  others,  as  prosectttofs,  against  the 
company  and  the  clt7,  to  set  aside  the  ordi- 
nance which  granted  the  company  the  right 
to  occupy  these  Streets  with  Its  railroad,  and 
an  order  was  made  by  this  court  enjoining 
the  company  from  constructing  or  operating 
Its  railroad.  This  flutt  was  not  finally  deter- 
mined in  the  court  q¥  errors  and  appeals  nntll 
October,  1697.  Tallon  y.  City  of  Hoboken, 
80  N.  J.  Law,  212,  B7  AtL  886.  A  similar 
suit  was  commenced  by  the  Ocean  'Steam- 
Bbtp  Company  In  March,  1897,  which  was 
not  settled  until  October  In  that  year.  In 
September,  1887,  John  J.  De  Witt  Instttnted 
a  suit  In  chancery  'to  enjoin  and  restrain  the 
company  from  constructliig  or  operating  Its 
railroad,  and  that  salt  was  not  disposed  of 
nntll  the  month  of  Ocftober,  18»7.  By  force 
of  these  restraining  orders,  the  woi^  of  the 
company,  and  Incidentally  the  acquisition  of 
title  to  the  company,  "was  Teatralned  until  the 
latter  part  of  1887,  after  the  time  when  this 
tax  In  question  was  aaaeesable  and  assessed. 
The  rattroaO  structure  being  laid  on  this  land 
nnder  an  arrangement  with  Mrs.  SteveuB, 
the  property  therein  became  vested  In  the 
company.  It  does  not  appear  that,  In  the 
taxable  'valuation  of  these  lands,  In  assess- 
Ing  the  lax  against  Mrs.  Bterens,  the  valne 
of  the  construction  of  the  roadbed  and  the 
structures  laid  on  It  was  Included.  In  any 
proceeding  that  the  company  might  take  to 
acquire  a  formal  title,  the  outlay  for  these 
Improvements  would  be  treated  as  belonging 
to  the  company,  although  the  naked  fee  In 
the  lands  was  the  property  of  "Mrs.  Stevens. 
It  wonid  certainly  be  unjust  under  the  cir- 
cumstances to  tax  the  railroad  for  the  ralue 
of  tbe  lands  as  lands,  when  the  title  was  In 
another;  but  we  think  that  under  the  pe- 
cnllar  classtflcatlon  In  the  railroad  taxation 
law  of  lands,  track,  etc..  to  be  separately 
valued,  tffzatlop  such  as  that  now  In  ques- 
tion may  lawfully  be  laid  upon  the  property 
of  the  company  consisting  of  embankments, 
track,  etc.,  works  constructed  for  use  for 
railroad  purposes.  A  reference  may  be  made 
to  a  commissioner  to  adjust  this  taxation  in 
conformity  with  the  views  here  expressed,  or. 
If  counsel  are  satisfied  with  the  valuations 
which  appear  In  the  case,  the  assessment  may 
be  set  aside  as  to  the  taxation  on  the  lands, 
and  affirmed  In  other  respects.  The  Ogures 
above  given  of  the  valuation  of  graduation, 
bridges,  culverts,  and  tracks,  at  $27,713.85, 
will  In  this  event  be  the  amount  for  which 
the  assenment  should  be  affirmed. 


LYDIOK  V.  ANDERSON. 

(Soprame  Court  of  Pennsylvania.  Nor. 
1S9S.) 

Ubcbaxio*8  Licx— CoNnAor. 
A  contractor  tor  eractlnft  a  buildlnR  cannot 
hmrm  a  Um,  though  wrongfully  prevented  bj 


the  architect  from  completiDg  his  contract; 
there  being  an  Independent  stipulation  against 
It  contained  In  the  conclusion:  "Provldedj  that 
Id  each  case  of  said  payments  a  certificate 
shall  be  obtained  f rem  •  •  architect  *  *  •: 
and  provided,  further,  that  no  Hens  shall  ha 
filed  against  the  building  by  either  fite  eon- 
tractor  or  any  subcontraetor  Cor  work  or  labor 
done  or  matnlal  tamlshed." 

Appeal  from  court  of  common  pleas,  Alle- 
gheny comi^. 

Scire  faciaa  on  a  inechanIc*B  lien  by  S.  S. 
Lydiek  against  H.  B.  Anderscm.  Judgment 
for  defebdant.   Plalntlfr  appeals.  Affirmed. 

Plaintiff  claimed  a  right  to  a  mechanic's  lien 
on  the  ground  that  the  architect  wrongfully 
prevented  his  completing  the  contract,  and  that 
the  provision  in  the  contract  did  not  <^rate 
as  a  covenant  against  liens.  The  eoaduslon 
of  the  contract  was  as  follows:  "Provided, 
that  In  each  case  of  said  payments  a  certificate 
shall  be  obtained  from,  and  signed  by,  H.  D. 
eUchrlst,  architect,  to  the  effect  that  the  work 
Is  done  In  strict  accordance  with  the  draw- 
ings and  speclflcatloDB,  and  that  he  considers 
the  payment  prap^y  doe;  said  certificate, 
however.  In  no  way  lessenhig  the  total  and 
final  responsibility  of  the  contractor;  neither 
shall  it  uempt  the  contractor  from  liability 
to  replace  work,  tf  tt  be  afterwards  discover- 
ed to  have  been  done  III,  or  not  In  accordance 
with  the  drawings  and  specifications,  either 
In  execution  or  materials:  and  provided,  fur- 
ther, that  no  Hens  shall  be  filed  against  the 
building  by  either  the  contractor  or  any  sub- 
contractor for  work  or  labor  done  or  material 
furnished." 

J.  McP.  Carpenter,  fbr  appellant  Chaut- 
ler,  McGlll  &  Cunningham  and  John  a  Slack, 

for  appellee. 

PER  CURIAM.  We  are  clearly  of  opinion 
that  the  positive  stipulation  In  the  contract 
that  "no  liens  shall  be  filed  against  the  build- 
ing by  either  the  contractor  or  any  subcon- 
tractor for  work  or  labor  done  or  material 
furnished"  excluded  the  plaintiff  from  any 
recovery  In  his  present  proceeding.  It  is  an 
Independent  stipulation,  not  connected  with 
any  other  subject,  and  we  know  of  no  reason 
why  It  should  not  be  enforced.  Judgment 
afflrmed. 


BENSON  et  al.  v.  ALLHOHENY  HEATING 
CO. 

(Supreme  Court  of  Pennaylvanla.    Nov.  14, 
1898.) 

NB0I.10BR0B-~Exri.OBIO?!  VKOH  GaS— EsrAPtNO  OaB 
— BuniotBNOr  OV  Evidbnok  to  Go  to  Ji;itT. 
1.  An  action  tor  Injury  to  plalntiCTs  prop- 
erty by  fire  was  based  on  the  theory  thnt  rbs 
eecBped  from  defendant's  g&a  pipe,  and  reacLed 
a  lamp,  which  caosed  an  explosion  and  the  fire. 
The  fire  occurred  in  plaintiff's  engine  room,  in 
which  there  was  a  service  pipe  from  defend- 
ant's main  on  the  street.  The  meter  had  Wen 
detached  a  few  days  before,  and  the  service 
pipe  left  open,  but  there  was  a  stop-off  in  the 
street  near  the  main  pipe.  The  only  facts  on 
which  plaintiff's  theory  waa  baaed  were  that 
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windows  near  where  the  lamp  stood  wen  foaod 
in  the  alley  alongside  the  shop  (though  there 
WW  nothing  to  show  that  they  wen  ^blown" 
oat);  that  the  lamp  was  iring  on  the  floor 
unbroken;  and  that,  atter  the  fire  was  extin- 
gmshed,  a  strong  smell  of  gas  was  noticed  near 
the  serirlce  pipe.  However,  no  one  saw  the 
commencement  of  the  fire,  nor  saw  or  heard 
an  explosion,  though  plaintiff  and  another  were 
tf  ithin  30  yards  when  the  fire  broke  oot  The 
windows  were  the  only  eyidence  to  show  there 
had  been  an  explosion.  There  was  an  open 
furnace,  with  fire  in  iL  under  the  boilers  be- 
tween the  gas  pipe  and  the  lamp;  bat  plain- 
tiff claimed  that  as  gas  rises,  and  the  lamp 
was  higher  than  the  furnace,  and  tbe  fire  in 
the  latter  was  low,  the  gas  might  reach  the 
lamp  first.  However,  If  such  contention  was 
true,  it  would  show  that  the  room  above  the 
lamp  was  filled  with  gas,  and  its  explosion 
would  have  caosed  mnen  more  destmction  than 
was  caused.  BM,  that  the  evidence  of  an  ex- 
plosion was  insufficient  to  submit  the  case  to 
the  jury  on  that  ground. 

2.  One  of  plaintiffs  and  their  foreman  testi- 
fied that  they  noticed  a  strong  smell  of  gas 
after  tiie  fire  was  extinguished,  which  they 
traced  to  the  service  pipe.  However,  they 
made  no  test  Tbe  foreman  testified  that  he 
could  not  say  positively  whether  gas  was  es- 
cap?ng.'  No  one  had  noticed  any  escape  of  gas 
daring  the  two  days  between  the  time  the 
meter  was  taken  out  and  tbe  time  of  the  fire, 
and  during  such  time  the  furnace  had  been  used 
and  the  lamp  had  bnmed  at  night.  One  of 
plaintiffs  was  in  the  building  15  minutes  be- 
fore the  fire,  but  noticed  no  gas.  BeU,  that 
the  evidence  of  escaping  gas  was  insufficient 
to  submit  the  Question  to  the  Jury  on  that 
ground. 

AH>eftI  from  court  ot  commoa  pleas,  Allfr^ 
gheny  county. 

Actkm  by  EOlubeth  Benaon  and  anotber, 
execDton  of  the  vlll  of  Samuel  Benaon,  de- 
ceased, against  the  Allegheny  Heating  Com- 
pany. From  a  Judgment  directed  for  defend- 
ant, plaiDtjffs  appeal.  Affirmed. 

Tbe  opinion  of  the  court  of  common  pleaa 
on  the  motion  for  a  new  trial  was  as  follows: 

"This  Is  an  action  of  trespass  to  recover 
damages  for  injury  to  property  from  a  fire 
alleged  to  have  been  caused  by  negligence  of 
defendant  At  tbe  conclusion  of  the  testi- 
mony, tbe  court  Instructed  the  Jury  to  find  « 
verdict  in  favor  of  defendant.  The  only 
question  now  to  be  considered  Is  whether 
there  was  any  evidence  In  the  case  which 
should  bave  been  submitted  to  the  Jury. 

"Tbe  building  injured  was  used  as  a  pump 
factory.  Tbe  portion  of  the  building  In 
which  tbe  fire  occurred  was  the  engine  room. 
It  fronted  on  Ridge  avenue,  Allegheny,  and 
was  IS  feet  wide  and  76  feet  deep.  Tbe  de- 
fendant company  bad  a  gas  main  on  Ridge 
street,  and  a  service  pipe  entering  tbe  build- 
ing, to  which  a  meter  bad  been  attached. 
On  December  10,  1890,  the  meter  was  de- 
tached, and  tbe  service  pipe  was  left  open. 
There  was.  however,  a  stop-otT  In  tbe  street 
near  tbe  main  pipe.  The  fire  occurred  on  the 
night  of  December  12th,  at  about  9  o'clock. 
In  the  engine  room  was  a  furnace  at  tbe  dis- 
tance of  about  121^  feet  from  tbe  gas  pipe, 
under  tbe  boilers,  which  extended  back  about 
22  feet   Back  of  these,  on  a  table,  was  an 


oil  lamp,  about  13  feet  from  the  end  of  th» 
boilers.  It  was  therefore  about  47^  feet 
fn»n  the  gas  pipe-  PlaintUTs  theory  wa> 
that  tbe  gas  escaped  from  the  pipe,  and  final- 
ly reached  the  lamp,  wblcb  cuiaed  an  eqilo- 
siou  and  tbe  fire. 

"The  testimony  on  part  of  plaintiff  was 
that  ot  Allison  Benson,  cme  of  the  plaintiffs, 
and  L.  U  Currier,  a  foreman  In  the  ahop. 
The  only  facta  upon  which  tbe  theory  of 
plaintiff  vras  based  were  tbat  two  windows 
near  where  l^e  lamp  stood  were  found  in  ttie 
alley  alongside  the  sbi^;  the  lamp  was  lying 
on  tbe  floor,  unbroken;  and,  after  the  fiie 
was  extinguished,  they  noticed  a  strong 
smell  of  gas  near  the  service  pipe.  Plain- 
tlfTs  counsel  argues  that  these  facts  would 
Justify  tbe  inference  that  tbe  fire  was  caosed 
by  the  escape  of  gas  from  defendant's  line 
especially  as  no  other  cause  was  shown.  Bnt 
the  cases  upon  wbich  he  rellM  are  entirely 
different  from  this.  In  each  of  those  cases 
It  was  shown  that  an  explosion  bad  occurred, 
that  escaping  gas  had  been  suspected,  and 
afterwards  leaks  In  the  pipes  bad  been  dis- 
covered. But  in  this  case  there  are  many 
facta  which  militate  againat  the  plaintiff's 
theory.  No  one  saw  the  commencement  of 
tbe  fire.  No  one  saw  or  heard  the  exploalon. 
though  Mr.  Boiaon  or  Mr.  Currier  was  at 
the  time  within  thirty  yards  of  tbe  place 
where  it  is  supposed  to  have  occurred.  It  Is 
not  certain  that  the  windows  were  Mown 
out  Mr.  Benson  and  Mr.  Currier  themselves 
say  that  all  they  know  Is  that  tbey  were  out 
But  they  both  got  there  after  the  fire  was 
under  way,  and  did  not  get  Into  the  shop  un- 
til after  the  firemen  had  extinguished  the  fire 
In  the  adjoining  building.  There  was  do 
other  evidence  of  an  exploalon.  If  there  had 
been  an  explosion  from  gas  becoming  ignited 
from  tbe  lamp.  It  Is  Inconceivable  that  there 
would  not  have  been  destruction  In  other 
parts  of  the  building,  as  the  whole  room  be- 
tween the  service  pipe  and  lamp,  and  espe- 
cially above  it  would  hare  been  filled.  There 
is  another  fact  wblcb  is  opposed  to  the  theory 
tbat  tbe  lighted  lamp  Ignited  the  gas:  the 
furnace  was  within  12^  feet  of  the  service 
pipe,  and  there  was  fire  In  It  that  evening. 
The  gas  could  scarcely  have  traveled  a  dis- 
tance of  47  feet  passing  over  this  fnmace. 
It  la  argued  that  as  gas  rises,  and  the  lamp 
was  higher  than  tbe  furnace,  and  the  fire  In 
tbe  latter  was  low,— not  burning  briskly.— it 
might  reach  tbe  lamp  first  But  this  would 
also  show  that  the  room  above  tbe  lamp  was 
filled  with  gas,  and  Its  explosion  would  bare 
caused  more  destruction.  In  our  judgment 
the  evidence  would  not  justify  tbe  conclusion 
that  there  had  been  an  explosion.  There 
was  scarcely  a  scintilla  of  evidence  of  that 
fact.  Nor  was  the  evidence  that  It  was  oc- 
casioned by  escaping  gns  more  satisfactory. 
As  stated,  the  only  evidence  of  that  fact  wns 
tbat  Mr.  Benson  and  Mr.  Currier  had  noticed 
a  strong  smell  of  gas  after  the  flre  was  ex- 
tinguished, which  they  traced  to  the  service 
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pipe.  Bnt  they  made  no  teat  Mr.  Currier 
said:  1  couldn't  say  poaitlTely  whether  It 
was  escaping  or  not.'  If  he  could  not  say, 
how  coQld  the  jury  be  allowed  to  infer  It 
and  base  a  rerdlct  upon  Its  being  a  fact? 
But,  as  to  this,  the  other  testimony  oi  Mr. 
Benson  and  Mr.  Cnrrler  rendera  this  theory 
more  than  doabtfuL  The  meter  was  taken 
out  on  the  morning  of  December  10th.  No 
one  noticed  any  escape  of  gas  until  after  the 
flre,  on  the  12tb.  During  this  time  the  fires 
had  been  used  In  the  furnace,  and  the  lamp 
bnmed  at  night  On  the  night  of  the  flre, 
Mr.  Benson  says  he  was  in  the  building 
about  fifteen  minutes  before  the  fire  was  dis- 
covered; that  when  be  came  out  of  the 
stable,  the  shop  was  all  afiame,  and  the  house 
on  the  other  side  of  tbe  alley  burning  so  that 
they  could  not  enter  tbe  alley.  Tbe  flre 
must  have  started  In  a  few  minutes  after  be 
left  If  tbe  gas  had  been  escaping  at  that 
tlm^  be  certainly  would  have  noticed  It 
So  that  on  the  testimony  of  the  plaintiff,  the 
Jury  would  not  have  been  Justified  in  finding 
that  gas  was  escaping  from  defendant's  pipes. 

"The  uncontradicted  testimony  on  part  of 
tbe  defendant  was  that  the  next  morning 
parties  went  to  the  premises,  took'out  the  plug 
which  Mr.  Currier  had  put  in  the  pipe,  and 
tested  it  with  flre,  and  found  no  escaping 
gas.  This  was  testified  to  by  four  men,  and 
was  not  disputed.  If  this  only  raised  a  con- 
flict of  testimony.  It  should  all  have  been  sub- 
mitted to  tbe  jury;  but  upon  the  testimony 
of  the  plaintiff,  we  are  satisfied  that  there 
was  no  sufficient  evidence  offered  to  justify 
the  jury  In  finding  that  the  fire  which  In- 
jured the  plaintiff's  property  was  caused  by 
negligence  of  defendant  and  therefore  a  new 
trial  must  be  refused." 

Oeorge  D.  Riddle,  for  aiq^eilants.  W.  B. 
Bodgen*  for  appellee. 

PER  CURIAM.  The  opinion  of  the  learned 
court  below  on  the  motion  for  a  new  trial 
contains  so  clear  and  forcible  an  exposition 
of  the  reasons  why  there  should  be  no  recov- 
ery In  this  case  that  we  afllnn  the  judgment 
4m  Uiat  opinion.   Judgment  affirmed. 

UORRIS  T.  GUFFBT  et  aL 

(Supreme  Court  of  Pponsylvania.   Nov.  1^ 
189S.) 

Etidiscb  —  Credibilitt  of  Witness  —  Cotitra- 
nicnso  OxB's  Owu  Wirypss  —  Similar  Thaxs- 

ACTtONS— IXSTHUCTIOXB— PrUUOICIaL  ErROH. 

1.  In  an  action  on  a  written  lease  which  had 
t>eeD  destroyfMl.  defendant  lessees  called  their 
Bgent.  who  had  drawn  the  lease,  and  sought 
to  prove  by  him  that  it  was  unexocuted.  On 
cross-examination,  plaintiff  asked  him  whether 
he  had  not  afterwards  stated  to  certain  named 
persons  that  he  had  leased  the  land  from 
plaintiff.  Btltl,  that  while  the  answer  was  in- 
admissible against  defendants,  on  the  gronnd 
that  it  was  a  declaration  of  an  agent  sub- 
sequent to  the  act  of  agency,  yet  it  was  ad- 
missible to  affect  the  witness*  credibility. 


2.  One  who  calls  a  witness  because  of  actual 
necessity,  in  order  to  lay  a  foundation  for  the 
introducnon  of  secondary  evidence  of  the  lease 
sued  on,  may  contradict  him. 

3.  On  an  usne  as  to  the  contents  of  a  lost 
oil  lease,  one  of  defendant  lessees,  who  had  no 
personal  knowledge  of  the  lease  which  had 
been  made  by  his  asent  could  not  testify  as  to 
tbe  usual  form  of  leases  executed  by  the  les- 
sees. 

4.  Where  instmctlonB  In  the  alternative  are 
regnested  by  a  party,  the  giving  of  them,  and 
adding  that.  If  the  jury  do  not  find  the  facu 
as  claimed  by  the  par^,  the  law  as'  stated  In 
them  hu  no  appll<^tion,  la  not  prejndidal  er- 
ror. 

Appeal  from  court  of  common  pleas,  Oreene 
county. 

Action  lqrB.IL  Morris  against  W.  S.  Guf- 
fey  and  Bmmett  Queen,  trading  and  doing 
bustaiess  aa  Guff^y  ft  Queen,  to  recover  rent 
under  an  oil  leaae.  From  a  Judgment  (or 
defendants,  plaintiff  appeals.  Reversed. 

R.  F.  Downey,  for  ^pellant  WilUa  F. 
McCook  and  A.  F.  SilTena.  for  appelleea. 

DEAN,  J.  Morris,  tbe  plaintiff,  averred  he 
bad  leased  to  defendants,  by  &  writing  dat- 
ed March  20,  1894,  the  oil  on  a  tract  of  81 
acres  of  land  in  Center  township,  Oreene 
county.  The  lease  was  to  run  for  two  years, 
at  a  monthly  rental  of  f50,  payable  month- 
ly. The  amount  claimed  to  be  due  at  the 
date  of  suit  was,  computing  interest,  (1,269. 
The  land  bad  belonged  to  John  Morris,  father 
of  plaintiff,  who  had  resided  on  It,  but  sev- 
eral years  before  the  date  of  the  lease,  had 
removed  to  Kansas,  leaving  his  son,  tbe 
plaintiff.  In  possession  as  his  tenant  The 
land  adjoining  this  tract  had  all  been  leas- 
ed for  oil,  and  two  wells,  one  on  each  side, 
at  the  date  of  the  lease,  were  being  drilled. 
A  short  time  before,  the  son  had  been  In 
negotiation  with  bis  father  by  letter  for  tbe 
purchase  of  tbe  tract  and  tbe  bargain  had 
been  about  concluded.  Before  the  deed  had 
been  delivered,  A.  W.  Campbell,  the  agent 
for  defendants,  visited  the  son  upon  the  land, 
and  solicited  a  lease.  He  told  the  agent 
that  although  be  bad  bargained  with  bis 
father  for  tbe  land,  yet  he  had  not  paid  for 
It  and  bad  as  yet  no  deed.  Campbell,  how- 
ever, notwithstanding  tbe  condition  of  the 
title.  Insisted  on  a  lease,  and  one  was  agreed 
upon.  Campbell  went  to  the  fence,  and 
wrote  one  with  a  fountain  pen,  which  he 
signed,  and  Campbell,  he  alleged,  signed  for 
Guffey  &  Queen.  Campbell  took  the  lease 
with  him,  promising  to  send  him  a  copy. 
Afterwards,  without  sending  Morris  a  copy, 
he  destroyed  it  Soon  after,  Morris,  by  prop- 
er writings  and  payment  of  purchase  money, 
took  title  from  his  father.  Defendants  re- 
fused to  recognize  the  lease  averred  by  Mor- 
ris, and  alleged  that,  while  a  lease  had  been 
prepared  on  altogether  different  terms  than 
those  claimed  by  Morris,  It  was  stipulated 
that  it  was  not  to  become  operative  until 
Morris  got  bis  deed;  that  Campbell  frequent- 
ly called  thereafter  to  inquire  If  the  deed 
had  been  received,  and  Morris  said  not  and 
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at  last  he  saJd  to  Morris,  "We  will  drop  the 
matter,"  and  tore  up  the  agreement;  that 
Guffey  &  Queen  had  no  knowledge  of  the 
transaction  until  more  than  a  year  after- 
wards, and  then  Campbell  Informed  them 
that  the  lease  bad  never  gone  Into  effect,  be- 
catne  Morris  had  received  no  deed  for  the 
land.  Morris  brought  suit  on  tlte  written 
contract,  as  an  executed  one,  which  could 
not  be  canceled  or  rescinded  without  the 
consent  of  both  parties.  The  evidence  at 
the  trial  was  flatly  contradictory,  as  be- 
tween Morris  and  Campbell,  and  practically 
the  case  tarned  on  which  was  entitled  to 
credit  l)efore  the  Jury.  The  court  below  sub- 
mitted the  contradictory  testimony  to  the 
Jury,  who  found  for  defendants,  and  plain- 
tiff appeals,  assigning  eight  errors. 

The  first  li  to  a  ruling  of  the  court  sus- 
taining an  objection  to  questions  put  by 
plaintiff  to  Campbell  concerning  the  lease. 
It  will  be  noticed,  plaintiff  averred  the  lease 
had  been  reduced  to  writing,  and  signed,  yet 
be  failed  to  produce  It,  and  alleged  In  his 
statement  it  was  In  possession  of  defend- 
ants. He  had  subpoenaed  both  Queen  and 
Guffey  to  produce  It  E^aeh  of  them,  when 
Bwom,  denied  having  possession  of  the  pa- 
per or  knowledge  of  It  He  then  called 
Campbell,  In  whose  possession  he  had  last 
seen  it,  and  examined  him,  only  as  to  tbe 
execution  of,  and  existence  of,  the  paper. 
He  answered  that  the  lease  had  been  drawn, 
had  been  signed  by  Morris,  and  that  he  had 
destroyed  It.  In  answers  not  respGnslve  to 
questions  put  be  undertook  to  state  that  tbe 
paper  was  not  a  lease.  The  defendants  then, 
against  objection  of  plaintiff,  overruled  by 
tbe  court  attempted  on  cross-examination 
to  elicit  from  the  witness  defendants'  whole 
case,  and  succeeded  to  a  great  extent  Aft- 
erwards defendants  called  Campbell  as  their 
witness,  and  sought  to  prove  by  blm  the  pa- 
per was  not  an  executed  lease,  and  was  to 
be  Inoperative  until  Morris  obtained  tbe  deed 
from  his  father,  and  that  before  this  was 
done,  on  notice  to  blm  by  Campbell,  tbe 
paper  was  destroyed.  On  cross-examination 
plaintiff  proposed  to  ask  him  whether  he  did 
not  after  he  had  solicited  the  lease  from 
Morris,  tell  Jesse  Scott,  Isaac  Orndorf,  and 
others,  naming  them,  that  be  had  leased  the 
land  from  Morris;  this  for  the  purpose  of 
contradiction  and  as  affecting  Campbell's 
credibility.  The  question  was  objected  to 
by  defendant's  counsel,  on  the  ground  that 
the  agent  could  not  affect  his  prtnclpala  by 
statements  to  third  parties  after  the  lease 
had  been  drawn.  The  proposition  embraced 
In  the  objection  may  be  conceded.  An.  agent 
cannot,  by  declarations  subsequent  to  the 
act  of  agency,  affect  his  principals.  But 
that  Is  no  answer  to  the  purpose  of  the  offer. 
Plaintiff  couid  assail  the  credibility  of  the 
agent  as  a  witness,  by  showing  that  be  made 
Inconsistent  statements  to  others.  The  ef- 
fect of  such  statements,  however,  should  be 
restricted  only  to  the  contradiction  of  the 


witness  both  by  counsel  In  their  argument 
and  the  court  In  Its  charge. 

Nor  Is  the  argument  that  plaintiff,  by  call- 
ing, made  him  his  witness,  and  therefore 
could  not  contradict  him,  well  founded.  That 
a  party  cannot  discredit  his  own  witness  is 
a  well-established  rule,  but  It  must  have  a 
reasouable  interpretation.  The  plaintiff  d-?- 
clared  on  a  written  lease.  In  possession  of 
defendants,  the  production  of  which  at  tLe 
trial  he  could  compel.  The  defendants,  on 
oath,  denied  the  possession.  Plaintiff  was 
bound  to  call  the  agent  to  whom  he  ha  I 
delivered  It  and  In  whose  hands  he  last  saw 
it  not  to  prove  Its  contents,— for.  If  the  lea-  - 
had  been  produced,  that  would  have  ende  t 
controversy  on  that  subject,— but  to  account 
for  the  nonproductlon  of  the  paper.  Tbe 
questions  put  to  Campbell  related  to  bat  on<r 
subject,— the  signing  of  the  paper  by  plain- 
tiff and  the  destruction  of  it  by  witness. 
Ptalnttff  did  not  destroy  the  paper  nor  wi;- 
ness  Its  destruction.  Prom  the  necessity  of 
tbe  case,  on  this  matter,  he  must  call  Camp- 
bell. By  so  doing  he  did  not  give  credit  t'< 
Campt>ell  generally  as  a  witness,  nor  eveu 
ta  the  one  particular  as  to  which  he  wa* 
Interrogated;  for  If  Campbell  bad  denle<l 
that  he  had  taken  tbe  lease,  or  that  he  ba<[ 
destroyed  It  plaintiff  was  then  in  the  posi- 
tion of  having  made  every  effort  to  produce 
It,  and  could  have  followed  by  evidence  of 
the  execution  of  the  paper  and  Its  term?. 
Independent  of  Campbell,  although  such  evi- 
dence would  have  flatly  contradicted  hlui. 
The  rule  Invoked  by  defendants,  that  a  parij- 
cannot  discredit  his  own  witnen,  has  no 
application  to  these  circumstances.  The  is- 
sue. In  great  degree,  turned  on  the  testlmonr 
of  Morris  and  Campbell.  The  credibility  of 
both  was  a  very  material  fact  In  die  cause, 
and  any  competent  and  relevant  evidence  af- 
fecting the  credibility  of  either  should  have 
been  admitted.  We  think  the  learned  court 
below  erred  in  sustaining  the  objectlim  of 
defendants  set  out  In  these  assignments. 

Tbe  fourth  assignment  was  to  overmllng 
the  objection  of  plaintiff  to  certain  testimony 
offered  by  defendants.  W.  B.  Onffey,  one 
of  defendants,  being  on  the  stand,  defend- 
ants' counsel  proposed  to  ask  him  this  ques- 
tion: "  'Do  you  know  of  any  arrangemeoT 
having  been  made  by  your  Arm  with  P.  M. 
Schrlver,  recorder,  in  I8W,  for  having  rtU^ 
form  of  lease  (Exhibit  A)  printed  Into  his 
books  for  your  form  of  lease?*  for  the  pur- 
pose of  showing  that  defendants'  leases  were 
of  such  a  uniform  form  used  by  tliera;  they 
had  the  form  printed  in  a  lease  Ixiok.  a;: 
shown  by  Lease  Docket  No.  7  of  Green- 
county,  from  pages  100  to  300,  Inclusive;  tlia: 
such  uniform  forms  were  used  by  the  re- 
corder." To  this  evidence  plaintiff  objected, 
on  the  ground  that  it  was  Incompetent  and 
Irrelevant  It  was  admitted.  The  objection 
should  have  been  sustained.  Alttaoagb  Hk 
purpose  Is  not  fully  and  clearly  dlsdoaecl  fai 
the  offer,  palpably  It  was  Intended  tbe  Jury 

Digitized  by  GooQle 


Pa.) 


IN  RE  LLOYD'S  ESTATE. 


738 


Blionld  Infer  tlwt.  as  defendimta  had  taken 
many  leaaai  of  a  particular  Conn,  and  bad 
laade  special  arrangements  with  the  recorder 
to  print  a  record  for  that  form,  the  Morris 
lease  mnst  have  been  of  the  same  character; 
that  Is,  that,  as  Mr.  GufTe?  bad  made  an  ar- 
rangement with  a  third  persoa  to  print  a 
particular  form  for  recording  leases*  there- 
fore his  agent,  Campbell,  In  a  fence  corner, 
on  a  field  on  Morris'  farm,  had  written  the 
same  form  of  lease  with  Morris.  No  such 
Inference  was  warranted  hj  the  fact  In 
Schoneman  t.  Fe^ey,  14  Pa.  St  376.  the 
question  was,  "Did  you  usually  give  receipts 
for  notes  rttcelTed?"  which  was  objected  to, 
and  ol]tJectlMi  sustained.  On  assignment  of 
error  to  the  ruling,  this  court  said:  "The 
fact  sought  to  be  established  could  not  be 
proved  by  evidence  of  a  general  practice, 
after  the  witness  had  disclaimed  knowledge 
In  the  particular  Instance."  In  the  case  be- 
fore OS  the  witness  had  no  knowledge  of 
tbe  instrument  taken  by  Campbell,  and  his 
testimony  was  wholly  irr^vant  as  to  bis 
arrangement  with  tbe  recorder,  ^nils  as* 
slgnment  Is  also  sostalned. 

The  remaining  aadgnments  complain  that 
the  court  did  not  peremptorily  affirm  certain 
prayers  for  instruction.  The  plaintiff  waa 
entitled  to  the  Instmctlonft  be  asked  in  these 
points,  and  the  court  concurred.  They  were 
all  In  tbe  altematlTe,  and  the  court  followed 
the  affirmation  with  the  Instruction  that.  If 
the  Jury  did  not  find  the  facta  as  clamed  by 
plaintiff,  the  law  as  stated  In  ttiem  would 
baye  no  appllcaUon.  There  was  no  error  In 
this.  It  was  possIUy-  overcantlon,  but  could 
not  prejudice  plaintiff.  Bncause  ot  the  er- 
rors already  referred  to,  however,  the  Judg- 
ment Is  reversed,  and  a  v.  f.  d.  n.  awarded. 


In  re  LLOYD'S  BSTATB. 
Appeal  of  MILLS. 
(Supreme  Court  of  Pennsylvania.   Nov.  14, 
189a) 

W1IJ.B— COKSTRCCTION*— RBSlnniAT  CUVSB. 

A  testator,  after  eivlng  a  specific  legacy, 
which  was  an  express  chargie  on  his  realty,  pro- 
vided: "I  give  and  bequeath  nntn  Betiieada 
Church  one  thonaand  dollars  tor  tbe  nae  of  the 

fence  and  graves  of  [testator  and  his  parents] 
and  the  Remainder  of  the  interest  of  tbe  Re- 
mainder to  Remain  In  tbe  Property  antll  the 
Kxecator  can  Apoint  a  Comity  to  invest  the 
same  In  Safe  hands  and  the  yeariy  interest  or 
part  of  it  for  the  use  of  the  Chnrch  and  the 
Remainder  of  the  Mony  if  there  shonld  be 
left  for  the  Repairs  of  the  grave  yard  and 
Charcb."  Hdd,  that  the  clanae  referring  to 
tbe  remainder  was  a  residuary  clause,  and 
therefore  there  was  no  Intestacy  as  to  the 
real  estate. 

Appeal  from  court  of  common  pleas.  Chea- 
ter county. 

Appeal  of  John  Mills  from  a  decree  of  the 
orphans'  court  of  Chester  county  in  proceed- 
ings for  the  distribution  of  tbe  estate  of  Blch- 
ard  H.  Lloyd.  Affirmed. 


The  following  Is  the  history  of  Hie  case; 
Tbe  will  of  Richard  H.  Lloyd,  deceased,  wbidi 
creates  the  present  contention,  was  consid- 
ered In  Lloyd's  Estate,  174  Pa.  St  184,  34  Ati. 
510.  By  that  will,  Mills,  the  appellant,  Is 
given  a  legacy  in  this  language:  "I  do  order 
that  John  MlUs  shall  unto  his  own  use  the 
sum  of  one  thousand  dollars  out  of  tbe  es- 
tate." It  was  determined,  In  the  appeal  ttf- 
ferred  to,  that  this  legacy  was  expressly 
charged  on  the  testator's  realty.  After  giv- 
ing a  legacy  of  9200  to  his  son.  the  testator 
then  says:  "I  give  and  beqneath  unto  Be- 
thesda  Church  one  thousand  dollars  for  the 
use  of  tbe  fence  and  graves  of  Thomas 
Lloyds  and  Boaanak  and  Richard  H.  Lloyds 
and  tbe  Bemalnder  of  the  Interest  of  tbe  Be- 
malnder  to  Remain  In  the  Property  until  the 
Executor  can  Apoint  a  Comity  to  Invest  the 
same  in  Safe  hands  and  the  yearly  interest  or 
part  of  It  for  the  use  of  the  Church  and  the 
Remainder  of  tbe  Mony  If  there  shonld  be 
left  for  the  Repairs  of  the  grave  yard  and 
Churdi."  Whether  the  language  Just  quoted 
constituted  a  blending  of  the  testator's  entire 
estate,  and  a  disposition  of  the  residue  to 
Betbesda  Church,  was  not  decided,  and  Is  the 
question  presented  on  this  appeal.  The  tes- 
tator's realty  was  sold,  and  its  proceeds  are 
sufficient  to  pay  Uie  appellant's  legacy.  The 
personalty  amounts  to  little  more  than  $200. 
The  three  legacies  referred  to  are  the  only 
ones  mentioned  In  the  wIlL  The  court,  be- 
low, in  dismissing  the  appellant's  exceptions, 
and  confirming  the  report  of  the  auditor  ap- 
pointed to  distribute  the  balance  shown  by 
the  executor's  account,  held  that  the  testator 
Mended  his  entire  estate,  and  bequeattied  the 
residue  to  the  church;  that  the  legacies  stood 
upon  an  equal  footing  as  respects  both  realty 
and  personalty;  and  that  the  legatees  should 
share  ratably  In  the  distribution.  From  the 
decree,  based  upon  fliese  eonclustons,  this  ap- 
peal Is  taken. 

Fnufc  8.  LMngood  and  J.  Frank  EL  Haose, 
for  appellant  L  Newton  Wjna,  tor  appel- 
leei 

FELL,  J.  The  primary  question  Is  one  of 
constnictton.  If  there  is  an  Intestacy  as  to 
the  real  estate,  tbe  appellant's  legacy,  having 
been  decided  to  be  an  opress  charge  (see 
Lloyd's  Estate,  174  Pa.  St.  184.  S4  Att.  S19). 
will  not  abate  because  of  a  deficiency  of  per- 
sonal assets.  If  the  real  estate  Is  devised, 
there  Is  such  a  blending  of  the  real  and  ptf- 
soual  estate  In  a  residuary  dauae  as  to  charge 
tbe  other  legacies,  and  tbe  legatees  must 
share  proportionately  In  the  distribution  of 
tbe  fund.  If,  In  speaking  of  the  remainder 
In  tbe  fourth  paragraph  of  his  will,  tiie  tes- 
tator meant  the  remainder  of  his  estate  after 
tbe  payment  of  the  pecuniary  legacies,  tbe 
construction  given  by  the  auditor,  and  suh- 
talned  by  the  orphans'  court,  Is  correct  If 
be  meant  the  remainder  of  tbe  legacy  to  the 
church,  the  construction  contended  for  by  the 
appellant  is  comet  The  eotlEe  disposition  of 
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tbe  estate  Is  made  In  one  sentence,  which  Is 
so  obscure  as  to  be  difficult  of  construction; 
but  the  difficulty  arising  from  the  unskillful 
use  of  words  partially  disappears  when  the 
general  plan  of  tbe  testator  In  disposing  of 
his  property  is  considered.  The  Intention  of 
the  testator  to  make  three  pecuniary  legacies 
Is  clear,  as  Is  his  purpose  that  the  last  of  the 
three  shall  be  used  by  the  church  to  keep  in 
repair  his  grave,  and  tbe  graves  of  his  par- 
ents, and  the  fences  whicb  Inclose  the  burial 
lot  When,  after  Oils,  the  testator  speaks 
of  the  remainder,  he  should  not  be  under- 
stood as  referring  to  that  which  had  already 
been  taken  from  his  general  estate.  Having 
provided  for  ttxe  care  of  the  family  graves 
and  lot,  his  next  thought  was  to  aid  the 
church  In  Its  general  work,  and  Uiat  If.  after 
this,  anything  should  remain,  It  ^ould  be 
used  for  the  repair  of  the  church  building  and 
graveyard.  For  this  the  Income  only  was  to 
be  used.  Tbe  view  ttiat  be  Intended  to  give 
the  residue  of  his  estate  to  the  church  Is 
strengthened  by  the  fact  that  the  Income  of 
the  balance  of  the  legacy,  or  the  balance  of 
the  Income  of  the  legacy  If  a  permanent  pro- 
vision for  the  care  of  tbe  family  lot  was  In- 
tended, would  be  disproportionately  small  for 
the  further  uses  named.  The  relations  be- 
tween the  testator  and  his  son  had  been 
strained  for  many  years.  The  manner  in 
which  he  refers  to  his  son  Indicates  more 
thail  mere  indifference  and  unfriendliness, 
and  tends  to  negative  any  Intention  to  make 
blm  a  beneficiary  further  than  as  the  re- 
cipient of  a  trifling  pecuniary  legacy.  The 
considerations  named  are  those  which  led  to 
the  conclusion  reached  by  the  auditor  and  the 
learned  Judges  of  tbe  orplians*  court,  and  we 
think  they  fully  sustain  It  The  decree  Is 
affirmed,  at  the  cost  of  the  appellant 


WBSTINOHOURE  v.  OBHtMAN  NAT. 

BANE  OP  PrrrSBUSG. 
(Snpreme  Court  of  Pennsylvania.   Nov.  1^ 
1898.) 

Collateral  Brccritt — Rbplbdoiko. 
As  agaiost  the  owner  of  stock,  who  gives 
it  to  a  broker  as  collateral  security,  with  the 
blank  power  of  attornpy  for  sale  thereon,  duly 
executed,  a  bank  which  takes  It  frum  the  bro- 
ker as  collateral  for  bia  indebtedness  to  it  can- 
not bold  it;  it  having  knowledge  of  the  true 
owDership,  and  no  anthorlty  to  repledge  being 
shown. 

Appeal  from  court  of  common  pleas,  AI- 
legheny  county. 

Bill  by  H.  H.  Westlnghouse  against  the 
Oerman  National  Bank  of  Pittsburg.  Decree 
for  plaintiff.    Defendant  appeals.  Affirmed. 

John  D.  Brown  and  A.  M.  Brown,  for  ap- 
pellant Dalzell,  Scott  &  (Gordon,  for  appellee. 

DEAN,  3.  The  plaintiff  filed  this  blU 
against  defendant  to  restrain  it  from  selling 
or  otherwise  disposing  of  800  shares  of  West- 
lnghouse Machine  Company  stock  whlclL 


platntifr  averred  btfonged  to  him,  and  pray- 
ing that  d^endant  be  ordered  to  driver  said 
sbaxes  of  stock  to  plalntUf.  Tbe  court  bdow 
found  aa  facts:  That  A.  J.  Lawrence  in  1801, 
and  five  years  thereaftw,  was  a  broker  snd 
dealer  In  stocks  fn  Pittsburg,  and  bad  on  ar^ 
rangement  with  tbe  German  Nattoml  Bank 
by  which  be  bad  a  credit  of  $25,000;  the  cred- 
it being  secured  by  his  note  accompanied 
collateral,  which  last  was  to  be  changed 
tram  time  to  time  aa  might  be  agreed  npim 
between  tbem.  Lawrence  bad  been  purchas- 
ing and  carrying  stocks  for  Westlngtaonse, 
and  In  June,  1893,  was  so  doing,  whra  he  de- 
manded ot  Westlnghouse  cash  m  mare  col- 
lateral to  protect  tbe  stocks.  In  re^Mnae. 
Weatinghouse  delivered  to  blm  the  900  shares 
of  machine-company  stock,  ^ley  were  In 
three  certificates,  each  for  100  shares,  eadi 
in  name  of  Westlnghouse,  witti  the  tdank 
power  of  attorney  for  sale  on  baCk  of  them, 
duly  executed  by  him.  For  tbem,  Lawroice 
dellvwed  to  Westln^ouae  a  receipt,  "As  ad- 
ditional collateral  security  on  630  shares  of 
Westlnghouse  Alr-Brake  Co.  and  1,000  shares 
of  Philadelphia  Company  we  are  carrying  for 
his  account"  On  tbe  same  day  Lawrence 
delivered  the  300  sliares  to  the  German  Na- 
tional Bank  as  additional  collateral  tm  bis 
indebtedness  to  tbe  bank,  which  bad  aa 
agreement  with  bhn  ttiat  this  stock  should  be 
held  by  the  bank  as  collatnal  for  any  past  or 
future  Indebtedness  of  Lawrence.  Tbe  bank 
knew  when  the  stock  was  pledged  by  Law- 
rence that  it  belonged  to  Westlnghouse.  It  Is 
not  questioned  tliat  the  800  shares  oi  ma- 
chine-company stock  belonged  to  Westlng- 
house When  he  delivered  them  to  Law- 
rence, they  were  only  pledged  as  additional 
collateral  security  to  protect  htan  in  carrytng 
his  purchases  for  Westlnghouse.  The  power 
to  transfer  on  the  back  of  the  certificate,  it  is 
true,  Indicated  to  all  parties,  without  notice, 
an  ownership  In  Lawrence;  and  any  one 
dealing  with  Lawrence  concerning  them 
could  have,  in  good  faltli,  safely  .reUed  on 
this  mark  of  ownership  as  a  protection 
against  any  claim  of  the  owner;  for,  under 
such  circumstances,  tbe  owner,  by  execnting 
an  absolute  power  to  sell  or  transfw,  could 
not  assert  a  claim  against  a  bona  fide  htdder. 
While  the  act  of  May  25, 1878,  absolutely  for- 
bids a  broker  to  rehypothecate  stocks  depos- 
ited with  him  in  pledge,  without  the  consent 
of  the  owner,  there  was  nothing  on  the  face 
of  these  certificates  to  Indicate  tiiat  Law- 
rence was  not  tbe  owner.  In  fact  the  power 
of  attorney  pointed  to  him  as  the  owner.  It 
is  argued  that  even  If  Westlnghouse  did  not 
expressly  consent  tliat  Lawrence  should  re- 
pledge  them  to  defendant  aa  c(^teral  se- 
curity on  his  general  account  yet  tliat  con- 
sent from  the  course  of  business,  is  plainly 
to  be  implied.  This  condusion  does  not  fol- 
low from  the  facts.  He  pledged  tbem  to 
Lawrence  to  secure  Lawrence,  who,  so  far 
as  the  evidence  shows,  may  at  fhe  time  have 
been  amply  able  to  hold  them  and  famish  the 
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money  bimaelf  tbat  was  needeA  to  carry  the 
otber  stocks  bouKbt  tor  We8tliigboine*8  ac- 
count Many  brofcns  are  po^eased  of  suflB- 
dent  capital  to  do  so.  But,  taowerer  this 
may  be,  the  court  below  does  not  And  there 
was  any  sucb  Implied  consent  But  It  does 
find,  on  ample  evidence,  tbat  tbe  German 
National  Bank,  when  It  accepted  the  stock 
as  collateral  secnrity  on  Lawrence's  general 
credit  account,  had  full  knowledge  that  they 
belonged  to  Westinghonse;  and,  so  far  as  the 
record  shows,  it  also  knew  Lawrence  bad  not 
the  consent  of  Westinghonse  to  repledge 
them.  Tbis  knowledge  on  the  part  of  the 
bank  Is  afflrmatlTely  proven.  It  would  not 
have  been  implied,  bad  nothing  more  ap- 
peared than  tbe  fact  that  Lawrence,  the  ap- 
parent owner,  had  pledged  them  tor  his  own 
account  Westinghonse  had  put  it  In  the 
power  of  bis  broker  to  do  this,  and  would  not 
have  been  beard  to  complain.  But  when  the 
bank  actually  knew,  notwltbstandlxv  what 
appeared  on  the  cerdflcates,  fliat  the  owner- 
ship was  still  in  Westlnghouse,  It  was  bound 
to  Inquire  of  the  owner  whether  there  was 
authority  In  tbe  broker  to  repledge.  Not  bav- 
Infs  done  sc^  It  cannot  now  (dalm  that  the 
ownei's  right  Is  barred.  It  is  so  beld  by  sU 
our  cases.  Tbe  decree  Is  affirmed,  and  ap- 
peal dismissed,  at  costs  of  appellant 


GLADDEN  t.  CHAPMAN  et  si. 
Appeal  of  COMMONWEALTH. 
(Supreme  Court  of  PeDnsylvania.   Not.  14, 
1898.) 

Tix  LiBX— MoRTOiOB— Priokitiis. 
Under  Act  April  16.  1827,  requiring  the 
auditor  general  to  transDiit  to  the  protnono- 
taripB  of  the  reapectlve  coantlps,  to  be  by  them 
entered  Of  record,  certified  copies  of  liens  aris- 
ing  by  virtue  of  .Act  March  30,  1811,  relating  to 
the  aettlement  and  payment  <>f  public  accounts 
"as  8000  as  the  same  are  settled  and  entered 
in  the  books  of  the  accounting  officers,  as  di- 
rected by  ssid  act,"  when  a  certified  copy  of 
taxes  due  the  state  on  certain  land  Is  not  filed 
until  the  day  after  the  sale  of  the  land  under  a 
ninrtKOBe  foreclosure,  the  lien  of  the  taxes  U 
postponed  to  the  mortgage  lien. 

Appeal  from  court  of  common  pleas,  Alle- 
gheuy  county. 

Suit  by  Thomas  D.  Gladden,  for  use,  etc., 
against  Tbomas  H.  Chapman  and  othors  to 
foreclose  a  mortgage.  From  a  decree  postpon- 
ing a  tax  lien  to  the  mortgage  lien,  tbe  cmn- 
monwealth  appeals.  Affirmed. 

Tbe  court  below  filed  tbe  following  opinion: 
"Tbe  fund  for  distribution  in  this  caae  arises 
from  tbe  sale  of  real  estate  on  a  purchase- 
money  mortgage  executed  prior  to  Incorporar 
tiou  of  tb^  Standard  Coal  Company,  tbe  terre- 
tenant  The  land  upon  which  the  purchase- 
money  mortgage  was  tbe  &r8t  lien  was  sold 
by  the  sherlB  on  the  7tb  day  of  December, 
On  December  the  Sth,  1896,  the  day 
after  the  sale,  the  commonwealth  entered  In 
the  prothonotary'B  office  ot  this  county  state- 


ments of  taxes  owing  by  the  Standard  Cool 
ComiHiny  upon  its  cf^ital  stock  and  indebted- 
ness, as  fonowB,  viz.: 

No.  331,  February  term,  1897   ^2  SO 

No.  332;       "  •*     1897    B42  50 

No.  329,       *•  *     1897    222  88 

No.  330,       **  "     1897  253  36 

"To  these  taxes  of  the  commonwealth,  with 
Interest  at  12  per  cent.,  the  sheriff  applied  so 
much  of  the  fund  raised  by  the  sale  of  the 
real  estate  as  paid  them  In-  full.  Instead  of  to 
the  mortgages  which  were  recorded  and  a  lien 
prior  In  date  to  the  filing  of  the  statements 
by  the  commouwealtb  in  the  prothonotary'B 
office.  To  this  distribution  by  the  sheriff,  as 
shown  by  his  special  return,  tbe  plaintiffs  ex- 
cept. 

"The  question  In  this  case  Is  whether  the 
commonwealth's  claim  for  taxes  Is  postponed, 
as  to  other  lien  creditors,  by  reason  of  non- 
compliance with  the  provisions  of  tbe  fourth 
section  of  the  act  of  April  16,  1827,  which  is 
as  fcdlowa:  The  auditor  general  Is  hereby 
authorized  and  required  to  transmit  to  the 
prothonotarles  of  tbe  req>ective  counties,  to 
be  by  them  entered  of  record,  certified  copies 
of  the  liens  which  may  hereafter  arise  by 
virtue  of  the  twelfth  section  of  the  act  of  the 
30th  of  March,  1811,  entmed,  "An  act  to  amend 
and  consolidate  the  several  acts  relating  to 
the  settlements  of  the  public  accounts  and 
the  payment  of  the  public  moneys  and  for 
other  puri>o8eB,"  as  soon  as  the  same  are  set- 
ded  and  entered  in  the  books  of  tbe  accounting 
officers  as  directed  by  said  act.*  Under  this 
act  the  supreme  court  held  in  Re  Wilson,  4 
Pa.  St  164^  that,  in  default  of  tbe  filing  of  a 
certified  Btatement  In  pursuance  of  the  pro- 
visions of  the  act  of  1827,  the  commonwealth's 
claim  was  entitled  to  no  preference  over  other 
lien  creditors.  Tbis  was  a  contest  between 
rival  liens  In  tbe  distribution  of  the  proceeds 
arising  from  the  sale  of  real  estate  by  the 
sheriff.  This  case  was  followed  by  In  re  Ar- 
nold's Estate,  46  Pa.  St.  277,  which  was  also 
a  contest  between  lien  claimants,  and  tbe  com- 
monwealth was  postponed  to  Uen  creditors,  be- 
cause no  certificate  bad  l>een  filed,  as  required 
by  the  act  of  1827.  Next  came  the  act  of 
1870  (P.  Ll  119,  g  14),  viz.:  That  all  taxes 
imposed  by  this  act  shall  be  a  lien  upon  tbe 
franchises  and  property,  both  real  and  per- 
sonal, of  corporations  and  limited  partnersblps^ 
from  tbe  tlnle  the  said  taxes  are  dne  and  pay- 
able; and  whenever  the  franchises  or  property 
of  a  corporation  or  limited  partnership  shall 
be  sold  at  a  Judicial  sale  all  taxes  due  tbe 
commonwealth  shall  first  be  allowed  and  paid 
out  of  the  proceeds  of  sucb  sale,  before  any 
Judgments,  mortgages  or  other  claims  which 
shall  be  entered  of  record  or  become  a  Hen 
after  the  passage  of  this  act.*  When  this  act 
came  t>efore  tbe  supreme  court  for  Interpre- 
tation it  was  held  that  the  act  of  1827  requir- 
ing a  certified  copy  to  be  filed  in  tbe  prothon- 
otary's  office  is  not  inconsistent  with  tbe  act 
of  1879,  nor  la  tt  x«pealed  by  1^  and  that,  ts 
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enable  the  commonwealtb  to  obtain  a  lien  as 
sgalnst  other  lien  creditors,  a  certified  copy 
must  be  filed  as  required  by  the  act  of  1827. 
Wm.  Wilson  &  Son  Sllrersmlth  Co.*s  Estate, 
150  Pa.  St.  285.  24  AtL  636.  Neat  came  the 
act  of  June  1,  1889  (P.  L.  437.  |  31).  But  this 
section  Is  a  transcript  of  section  14  of  the  act 
of  1879.  except  that  It  adds  to  corporations 
and  limited  partnerships  the  words,  'compa- 
nies, associationa  and  Joint-stock  associations,' 
thereby  extending  the  scope  of  Its  subjects. 
But  it  Is  contoided  that  the  next  section  of 
the  act  of  1889  (section  32)  sustains  the  conten- 
tion that  no  certificate  need  be  filed.  It  reads 
as  followa:  That  no  corporation,  company, 
Joint-stock  aasociatloo,  aasociatlon  or  limited 
partoH^lp  made  taxable  by  this  act  shall 
hereafter  be  dissolred  by  the  decree  of  any 
court  of  common  pleas,  nor  shall  any  Judicial 
sale  be  valid  or  a  distribution  of  the  proceeds 
thereof  be  made  until  all  taxes  due  the  com- 
pumwealth  have  been  fully  paid  Into  the  state 
treasury  and  the  certificate  of  the  auditor 
general,  state  treasurer  and  attorney  general 
to  this  effect  filed  in  the  proper  court  with  the 
proceedings  for  dissolution  or  sale.'  This 
section  is  similar  to  section  15  of  the  act  of 
1879,  relative  to  dissolution  proceedings,  ex- 
cept the  words,  iior  shall  any  Judicial  sale 
be  valid  or  a  distribution  of  tlie  proceeds  there- 
of be  made.*  The  language  of  the  section  la 
no  stronger  than  that  of  the  preceding  section 
and  that  of  section  14  of  the  act  of  1879.  Both 
expressly  provide  that,  when  property  of  a 
corporation  Is  sold  at  a  JudiclaJ  sale,  'all  taxes 
due  the  commonwealth  shall  first  be  allowed 
and  paid  out  of  the  proceeds  of  such  sate  he- 
fore  any  judgment,  mortgage  or  other  claim.' 
And  yet  the  supreme  court  held  that  the  act  of 
1837  was  not  repealed,  and  that,  to  obtain  pri- 
ority over  other  Uen  creditors,  the  common- 
wealth must  file  a  certified  sl.itement  of  the 
taxes  due.  In  Goodwin  Gas-Stove  &  Meter 
Co.'8  Assigned  Estate,  166  Pa.  St.  297,  31  AtL 
91,  it  was  held  that  under  the  fourteenth  sec- 
tion of  the  act  of  1879,  aiKl  the  thirty-first 
section  of  the  act  of  1889,  the  commonwealth's- 
Uen  for  taxes  took  priority  over  the  claims  of 
general  creditors  (the  fund  being  the  proceeds 
of  personal  property),  and  that  In  such  case 
the  commonwealth  need  not  file  &  certified 
statement  of  taus  due;  and  In  that  case  there 
were  no  Uen  creditors.  The  authorities  are  In 
that  case  fully  examined,  and  we  think  they 
fully  sustain  the  views  we  have  ^pressed. 
We  are  of  opinion,  the  commonwealtb  not 
having  filed  In  the  prothonotary's  office  a  cer- 
Ufled  copy  of  the  taxes  due  the  state,  as  re- 
quired by  the  act  of  1827,  until  the  day  after 
the  sheriff's  sale,  that  It  Is  postponed  to  the 
liens  prior  thereto.  The  exceptions  to  the 
sheriff's  special  return  are  sustained,  and  a 
distribution  is  directed  to  be  made  in  accord- 
ance with  this  opinion." 

Geo.  C.  Wilson,  Wm.  D.  Evans,  and  M.  W. 
Acheaon.  Jr.,  for  the  Commonwealth.  Frank 
Thomson  and  W.  H.  S.  Thomson,  for  appel- 
Iee>. 


PER  CURIAiL  The  opinion  of  the  learned 
court  below  expreasos  fully  our  views  apui 
the  question  Involved  In  this  contention.  We 
do  not  feel  that  we  could,  add  anything  ai 
Importanoe  to  what  is  there  said,  and  we  there- 
fore affirm  the  Judgment  on  the  (^ilnion.  Judg* 
meut  atilnned. 


DnSBNBBR&T  et  al.  ▼.  BfUTUAL  LIBS 

1N&  GO.  OF  NBW  YORK  et  aL 
OSufwemo  Court  of  RMm^vmiria.   Nor.  18, 
!«&) 

Marrivd  WoHBir— ScRBmsm— CoTmnBRATioir 

— PuiADINft— PlBOL  aviDKTOB— IhSOUCCB. 

1.  Act  June  8,  lfiB3  (P.  li.  344)  f.  2,  providing 
that  a  married  woman  may  not  beoomo  accom- 
modation  indorser,  maker,  niarantor,  or  otirety 
for  another,  does  not  prohiut  a  wife  from  aa- 
BiKnioB  her  Intereet  in  an  Inmrance  poHcj  on 
the  huslmnd's  life  as  security  tor  his  debt. 

2.  A  party  to  a  written  oontract  cannot  in- 
validate it  by  Baying  that  he  anderstofid  it  in 
a  difl&mit  sense  from  that  which  ita  i^ain 
words  import 

3.  An  assignment  hr  a  wife  of  an  insurance 
polic7  on  the  life  of  the  husband  was  ttaaed  on 
a  siiffldent  coDslderation,  where  it  relieved 
her  husband  from  liability,  civil  and  criminal, 
for  his  defaalt  as  an  offtcer  of  a  eorporation. 
and  secured  paymeBt  of  the  debt  thereby  in- 
curred, and  the  assignee  agreed  to  reassign  the 
policy  on  payment  of  the  debt. 

4.  In  a  suit  by  the  assigiiee  of  the  beaaSciaty 
of  an  Insurance  policy  for  the  surrender  value 
of  the  policy,  an  affidavit  of  defense  by  tb« 
beneficiary,  stating  that  she  Is  informed  and 
believes,  and  expects  to  prove,  that  the  assi^ee 
Bjtreed  to  pay  toe  premiums  on  the  policy,  and 
has  not  done  so.  is  Insnfflcient.  wbwe  the  writ- 
tea  assignment  of  the  policy  is  vnanU^Bona,  as 
the  averment  is  not  positive  and  direct,  and 
does  not  state  that  the  agreement  was  omitted 
from  the  written  astdgnmeBt  by  mlatalEe,  fraud, 
or  accident. 

Appeal  from  emut  of  coinnKm  pleu,  Mon- 
roe county. 

Assumpsit  by  Bdwln  A.  Dnaenbeiry  and 
Catharine  Dnaenberry,  to  the  Mse  of  the  min- 
isters, elders,  and  deacons  of  the  Walpaek 
Reformed  Church  Oongregation  of  Sussex 
County,  N.  J.,  a^nst  the  Mutual  Life  In- 
muance  Company  of  New  York  and  Catha- 
rine Dusenberry,  Interreninir  defendant. 
From  an  order  discharging  plaintiffs*  rule  for 
judgment  for  want  of  an  affidavit  ot  defense, 
plaintiffs  appeal.  Beversed. 

CharlM  B,  StaplM^  for  a^dUnts.  EIl«i* 
berger  &  HaBaua,  and  Henry  J.  Kota,  tat  np- 
pelleei. 

GREEN,  J.  The  chief  contention  In  this 
case  was  upon  the  question  whether  Catha- 
rine Dusenberry,  a  married  woman,  had  legal 
capacity  to  assign  a  policy  of  life  tnsBiaDce, 
of  which  she  was  the  beneficial  owner,  as  se- 
curity for  the  debt  of  her  bDsband.  The 
policy  was  made  in  1886;  and  tbe  assign- 
ment, In  September,  1894.  As  a  matter-  of 
fact,  tbe  assignment  was  mado  to  the  use 
plaintiff  as  a  coUateral  seeuiity  fbr  tbe  debt 
of  her  husband,  contracted  prior  to  tbe  a*- 
8^m«rt.  It  io  contended  tor  Mrs.  DiuetH 
berry  ttiat  she,  b^ng  a  married  woman,  could 
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Dot  make  a  ralld  aHrignment  of  the  poUcr 
as  security  for  tbe  debt  of  ber  husband,  on 
account  of  tbe  prohibition  contained  In  the 
second  section  of  the  act  of  June  8,  1883  (P. 
Jj.  844),  which  declares  that  a  married  woman 
cannot  become  accommodation  indorser,  mak- 
er, 8ecurlt7,  or  guarantor  for  another.  We 
bare  bald  many  times  orer  tliat  this  prohi- 
bition excloded  a  married  woman  from  mak- 
ing the  technical  contract  at  indorsement, 
auretysblp,  or  goaraaty,  but  did  not  dlsaUe 
her  from  transferring  her  property  as  secu- 
rity for  tbe  debt  of  another.  Id  Kulp  r. 
Brant  132  Pa.  8t  222,  2&  Atl.  729,  we  said, 
"It  has  90  often  been  decided  tliat  a  mar- 
ried woman  may  assign  her  personal  pn^ 
erty  as  security  for  her  husband's  debts,  and 
that.  If  tbe  creditor  acts  on  the  faith  of  tbe 
assignment,  she  wlli  not  be  allowed  to  repu- 
diate it  that  It  is  useless  to  again  cite  tbe 
authorities."  In  that  case  It  was,  aa  here, 
a  policy  of  life  Insurance  that  was  tbe  sub- 
ject of  ibe  assignment  In  tbe  case  of  Kuhn 
T.  OgUTle,  1T8  Pa.  St  308,  85  AU.  867,  tbe 
subject  was  fully  considered  in  an  opinion 
by  our  Brother  Mitchell:  and  It  was  there 
held  that  while  the  wife  could  not  enter 
Into  the  technical  contract  of  surety  for  her 
husband's  debts,  alie  could  eonTey  or  aealgn 
her  property,  real  or  personal,  to  secure  the 
debt  of  h»  huaband.  it  was  held  that  she 
«ottld  do  tills  at  any  time  before  the  act  of 
1898  was  passed,  and  that  there  was  nothing 
In  tbe  act  which  rastralned  or  limited  bar 
capacity  in  that  respect  Tbere  Is  an  abun- 
dance of  authorities  to  the  same  effect  but 
there  Is  mo  ocoaalon  to  review  them.  It  Is 
plain,  therefore,  that  In  the  present  case  tbe 
wife  had  capacity  to  make  the  asalgnment 
of  tltt  policy,  in  qoesttoi,  and  that  she  Is 
bound  by  her  act  The  other  contentions  for 
the  appellees  ace  not  tenable. 

No  party  to  a  written  contract  can  Inrall- 
date  It  by  saying  that  be  or  she  understood 
It  In  a  sense  different  ftom  that  which  Its 
plain  words  Import  Nor  can  it  be  said  there 
was  elUier  no  eonaldetatlon,  or  that  there 
was  a  failure  of  consideration,  for  this  as< 
siffument  The  collateral  agreement  recited 
that  Mrs.  Dusenberry's  husband  was  indebt- 
ed to  the  church  In  tbe  sum  of  (2,000,  for 
moneys  which  he,  as  treasurer  of  the  church, 
bad  collected,  for  whldi  be  had  confeased  a 
Judgment  to  tbe  church.  Tbe  agreement  fur- 
ther recites  that  In  order  to  secure  tbe  pay- 
ment of  this  debt  the  policy  was  assigned  to 
the  church.  And  the  cbun^  thereupon 
agreed  to  reassign  tbe  policy  upon  the  pay- 
ment of  the  Indebtedness;  tbe  church  reserr- 
ing  the  right  to  surrender  tbe  policy,  and  col- 
lect Its  surrender  value  from  tbe  Insurance 
company,  after  giving  90  days'  notice  of  Its 
tnteatloD  to  surrender,  and  a  demand  for  the 
payment  of  tbe  debt  and  Interest.  There  Is 
no  need  of  any  other  consideration  than  this 
to  support  tiie  assignment  of  the  policy.  To 
relieve  her  hosband  from  tbe  responsibilities 
and  Itebnitles,  drU  aad  criminal,  for  his  de* 
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tault  as  an  officer  of  the  cbnrcb,  and  to  se- 
cure tbe  payment  of  his  debt  and  also  to 
obtain  a  reassignment  of  tbe  policy  upon  pay- 
ment of  the  debt,  constitute  an  ample  con- 
sideration for  tbe  assignment  Long  before 
the  act  of  1893  was  passed,  which  so  greatly 
enlarged  the  contractual  capacity  of  married 
women,  this  court  held,  In  Lytle's  Appeal,  S6 
Pa.  St  131,  that  an  assignment  by  husband 
and  wlfe—acknowiedged  by  the  wife  In  the 
mode  prescribed  by  the  act  of  April  11, 1S48— 
of  the  wife's  Interest  In  her  deceased  father's 
residuary  estate,  consisting  of  real  and  per- 
sonal property,  to  secure  the  debts  of  tbe 
husband.  Is  valid,  and  binding  on  tbe  wife. 

Nor  can  the  allegation  in  the  wife's  a£&da- 
vlt  of  defease  that  she  Is  Informed  and  be- 
lieves, and  expects  to  be  able  to  prove  on 
tbe  trial,  that  the  church  congregation  prom- 
ised and  agreed  to  pay  tbe  premlama  oa  the 
policy  when  they  became  due,  and  made  de- 
fault In  so  doing,  help  the  wife's  case.  Such 
an  averment  to  be  of  any  efficacy,  would 
have  to  be  positive  and  direct  and  aocom- 
panled  by  a  further  averment  that  It  was 
omitted  from  the  assignment  by  mistake, 
fraud,  or  accident  There  Is  no  such  aver- 
ment in  tbe  afiSdavlt,  nor  anything  approach- 
ing It  The  language  of  the  assignment  ta 
perfectly  plain,  and  easily  understood,  and  of 
course  must  be  read  by  the  oonrts  according 
to  Its  dear  meaning.  We  are  of  (^ilnlon  that 
the  affidavit  of  defense  contains  nothing  to 
prevent  tbe  entry  of  Judgment  Judgment 
reversed,  and  It  Is  ordered  that  Judgment  be 
entered  In  favor  of  tbe  plalntUf  for  the  sur- 
render value  of  the  policy,  together  with  In- 
terest and  costs,  against  tbe  Mntoal  lit»  In- 
snraace  Company  of  New  XoA. 


ITRIGKB  et  al.  t.  QUINN  et  al. 

(Supreme  Court  of  Pennsylvania.  Nor.  li, 

1898J 

Eqoitt— Fi.BA.oixa  and  Proof  — Obbtedction  of 
Watir  Coobsb. 

A  bill  by  Bubriparlan  owners,  alleging  that 
defendants  are  not  only  filling  np  the  channel 
of  the  stream,  but  diverting  it  from  its  proper 
channel,  impeding  the  proper  Qow  of  the 
stream,  denonting  large  gnantitles  of  cnlm  in 
the  bed  and  on  and  over  the  legitimate  banlts, 
filling  up  the  drains  and  sewer  channels  leading 
into  the  stream,  to  tbe  Injury,  not  only  of  the 
complainant's  property,  imt  as  well  to  the 
health  of  the  inhabitants  of  oomplaioaat  bor- 
ough. Is  Bofflctent  In  tbe  absence  of  timely  ob- 
jeotion,  to  snpport  proof  of  tnjnry  to  com- 
plainant's property,  from  the  flooding  of  It  at 
high  water,  depositing  on  it  cnlm  placed  in  tbe 
stream  by  defeiudants,  and  from  peroolatlona 
into  his  cellar  dne  to  tbe  elevation  of  the  bed 
by  the  culm;  and.  fn  the  case  of  tbe  borough, 
Co  support  proof  of  the  flooding  of  a  street  the 
obstruction  of  cnlverts  and  street  drains,  from 
such  causes. 

Appeal  from  court  of  common  pleas, 
Schuylkill  county. 

Bill  by  Christian  Frlcke  and  others  against 
J.  F.  Quhm  and  others  for  an  inJunctloiL 
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Decree  for  defendants.  Complainants  ap- 
peaL  Rereraed. 

J.  W.  Ryon  and  B.  A.  Beddall,  for  appel- 
Wnts.  James  Ryon  and  B.  W.  Cumming, 
Jr.,  for  appeUee  Tyler,  McTurk  &  Co. 
Frederick  Bertolette  and  Guy  E.  Farquliar, 
for  app^ee  MIU  Creek  Goal  Ca 

MITCHELL,  J.  There  is  really  no  contro- 
veray  before  us  as  to  the  facts  of  this  case. 
The  master  found  that  the  defendants  had 
polluted  the  water  and  filled  up  the  channel 
of  Mill  creek,  not  by  ordinary  exercise  of 
riparian  rights,  but  by  excessive  and  unlaw- 
ful acts  In  the  mining  and  washing  of  coal, 
to  the  Injury  of  the  complainants  as  lower 
riparian  owners.  The  learned  judge  below 
took  the  same  Tiew  of  the  facts  established 
by  the  OTldence,  and  stated  It  In  the  follow- 
ing forcible  language:  "The  conclusion  stat- 
ed, taking  In,  as  it  does,  all  of  the  defend- 
ants, Is  the  Irresistible  Inference  from  the 
testimony  referred  to  by  the  master,  and 
mnch,  besides,  that  might  be  referred  to. 
It  Is  simply  out  of  the  question  that  the  ac- 
cumulatloQB  in  the  Mill  creek  about  Port 
Oarbon  are  to  be  accounted  for  upon  any 
reasonable  theory  not  necessarily  inTolTlng 
the  fact  of  actual  and  intentional  deposits 
In  the  creek  by  the  defendants  of  vast  quan- 
tities of  muck  and  culm,  the  noxious  result 
of  their  recent  washings  of  great  piles  of 
what  formerly  was  considered  refuse,  from 
which  certain  small  sizes  of  now  merchant- 
able coal  are  obtained."  But,  notwithstand- 
ing the  facts  thus  vigorously  stated,  the 
learned  Judge  denied  the  complainants  the 
relief  sought,  upon  the  ground  that  the  Is- 
sues were  not  made  by  the  bill,  and  the  find- 
ings of  the  master  were  therefore  irrelevant 
and  foreign  to  the  case  before  him;  or.  In 
the  Judge's  own  words,  "the  conclusion  Is 
that  whilst  it  seems  clearly  established  that 
all  of  the  defendants,  and  those  standing  in 
their  shoes  as  purchasers  with  notice  of  the 
pendency  of  the  suit,  have  been  unlawfully 
unloading  the  refuse  of  their  workings  Into 
the  Mill  creek,  regardless  of  the  rights  of 
and  heedless  of  possible  Injury  to  subrlpari- 
an  owners  and  communities,  none  of  these 
plaintiffs  have.  In  this  proceeding,  put  them- 
selves In  a  situation  to  Insist  upon  a  decree 
prohibiting  a  continuance  of  these  indefensi- 
ble acts,  or  compelling  an  abatement  of  their 
results."  The  case  Is  thus  practically  nar- 
rowed to  one  of  equity  pleading. 

The  bin  Is  brief,  and  couched  In  general 
terms;  but  the  second  paragraph  sets  forth 
that  defendants  are  "not  only  filling  up  the 
channel  or  course  of  said  stream,  but  are 
diverting  It  from  Its  proper  channel.  Im- 
peding the  proper  flow  of  the  stream,  de- 
positing large  quantities  of  culm,  muck,  and 
dirt  In  the  bed  and  upon  and  over  the  legiti- 
mate banks  of  the  said  stream,  filling  up 
the  drains  and  sewer  channels  leading  Into 
tlM  said  creek  or  river  course,  to  the  great 


damage  and  injury,  not  only  to  the  prop- 
erty of  the  complainants,  but  as  well  to 
the  health  of  the  inhabitants  of  said  bor- 
ough." Paragraph  3  further  avers  "thai, 
prior  to  the  depositing  of  culm  and  dirt  Into 
the  said  streams  by  tbe  defendants  above 
named,  the  creek  bed  In  each  of  said  streams 
was  low  enough  to  receive  the  drainage 
the  Inhabitants  of  the  said  borough,  and  the 
flow  and  current  of  the  creek  swift  enongli 
to  carry  the  same  away;  but,  by  reason  of 
the  acts  of  the  defendants  above  named, 
the  condition  of  such  creek  or  river  channels 
Is  such  that  the  drain  mouths  are  blocked 
up,  the  drainage  Is  dammed  back  into  the 
cellars  of  the  Inhabitants,  and  great  dam- 
age Is  done  to  the  property  of  the  complain- 
ants, and  their  health,  and  the  health  of  all 
the  Inhabitants  of  said  borough,  Is  serlonsl; 
threatened  thereby."  While  these  STerments 
are  general,  and  not  clearly  defined,  yet  it 
cannot  be  fairly  said  that  they  do  not  con- 
tain and  set  forth  the  substance  of  tlie  la- 
Jury  complained  of.  It  is  the  right  of  the 
riparian  owner  to  have  the  natural  flow  of 
the  stream  reach  his  land  In  its  natural  chan- 
nel, and  in  its  natural  condition.  An  aver 
ment  that  the  channel  Is  filled  up  or  divert- 
ed. Its  bed  raised  so  as  to  obstruct  Ita  cnr- 
lent,  and  prevent  drainage  Into  It,  la  an 
averment  of  onlawfol  Interftirence  with  com- 
plainants'  rights.  The  ipecific  injury  result- 
ing therefrom  ahonld  in  good  pleading  be 
set  forth  with  reasonable  particularity,  bnt 
thia  fault  may  be  waived  tity  failure  to  ob- 
ject to  It  In  time,  as  will  be  noticed  further 
on.  And,  as  to  the  averment  of  the  de- 
posit of  culm,  muck,  and  dirt,  the  master 
found  that  defendants  had  **poUnted"  the 
stream,  which  Is  but  another  (orm  of  saying 
that  they  bad  deposited  culm,  muck,  and 
dirt  In  It,  as  the  bill  charged. 

In  regard  to  one  of  the  eomplalnanta,  Hem- 
ler,  the  court  found  that  there  was  no  evi- 
dence that  he  owned  any  property  affected 
by  the  defendants*  acts;  and,  as  this  appears 
to  be  correct,  the  bill  was  properly  diomlased 
as  regards  him. 

As  to  Fricke,  It  is  said  that  "the  naaster 
does  not  specify  the  manner  In  which  (htel 
property  Is  damaged,'*  and  that  the  evMence 
shows  that  It  was  from  the  floodhis  of  the 
lot  at  high  water,  depositing  upon  Its  sur- 
face culm,  muck,  etc.,  destructive  at  -weeetA- 
tion,  and  from  percolations  into  hla  cellar, 
due  to  the  elevation  of  the  bed  of  the  stream. 
Of  these  Injuries,  it  la  said,  there  Is  xn  al- 
legation hi  the  bUI.  With  r^:ard  to  Uie 
borough  of  Port  CartMn,  It  Is  also  said  that 
while  certain  evidence  In  the  case,  mch  a? 
the  flooding  of  a  street,  the  obstmctlcHi  of 
certain  culverts  and  of  a  street  drain,  etc.. 
might  be  treated  as  proot  of  tnjary  to  tbt 
property  of  the  boroncfb,  If  covered  tl» 
averments  of  the  btU,  yet  tboe  If  nothing  la 
the  language  of  the  bill  that  glTes  notice  o? 
It  as  a  fact  Intended  to  be  iwoven  or  relied 
(m,  the  objection  beUic  that  there  la  no  spe 
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clfic  averment  that  the  property  Injured  be- 
longs to  the  municipality.  The  cause  of  ao 
tlon  set  up  by  the  bill,  though,  as  already 
said,  couched  In  Tery  general  terms,  cer- 
tainly contains,  In  substance,  averments  of 
Injuries  of  the  rery  nature  found  by  the 
master  to  have  been  done  by  tbe  defendants 
to  the  complainants.  It  Is  true  they  are  not 
averred  with  the  precision  required  In  good 
pleading;  but  there  is  no  claim  that  the 
defendants  were  thereby  misled,  or  failed  to 
produce  proof  which  would  have  led  to  dif- 
ferent findings  by  the  master  on  the  essen- 
tial facts  of  the  case,  or  tbe  law  applicable 
to  them.  In  truth,  the  objections  do  not 
appear  to  have  been  raised  by  the  defend- 
ants themselves  In  any  of  their  exceptions 
to  the  master's  report,  but  by  the  court  on 
final  hearing,  after  the  case  had  been  be- 
fore the  master  for  four  years,  and  both  par- 
ties had  produced  all  their  evidence,  and 
been  fully  heard  on  the  merits.  On  the  fll- 
Ing  of  the  court's  opinion,  a  motion  for  leave 
to  amend  the  bill  so  as  to  meet  the  objec- 
tions was  promptly  made.  Tbe  substantial 
cause  of  action  was  not  proposed  to  be  chan- 
ged, but  tbe  amendment  was  to  specify  and 
define  what  the  bill  had  left  general  and  In- 
definite. Leave  to  amend  was  refused.  It 
should  have  been  granted.  The  refusal  was 
the  enforcement  of  highly  technical  objec- 
tions, In  a  case  which  had  passed  the  stage 
In  which  they  were  applicable.  But,  though 
the  amendment  should  have  been  allowed. 
It  is  not  now  necessary.  The  bill  Is  suffi- 
cient, in  substance,  to  sustain  a  decree  at 
this  time.  This  court  does  not  Intend  to  en- 
courage loose  or  careless  or  Inaccurate  plead- 
ing; but  technical  objections,  that  do  not 
touch  tbe  merits  of  the  case,  nor  subject 
either  party  to  unfair  burdens  or  unjust  re- 
sults, should  be  made  promptly,  or  be  con- 
sidered waived.  In  the  strictest  days  of 
common-law  pleading,  there  were  many 
faults  that  were  cured  by  verdict;  and  eq- 
uity should  not  be  less  liberal  to  faults  which 
are  merely  of  form,  after  a  result  has  been 
reached  on  the  merits.  The  decree  Is  re- 
versed as  to  complainants  Christian  Frlcke 
and  the  borough  of  Port  Carbon,  and  Injunc^ 
tlon  directed  to  be  Issued  as  recommended 
by  tbe  master;  all  costs  to  be  paid  by  tbe 
appellees. 


AHBNS  et  al.  v.  GHARTIBR8  YALLBT 
OAS  CO. 

(Snprane  Court  of  Pennsylvania.   Oct.  81, 

1808.) 

Oil.  Leases—  ASAKlMNifKNT—  Poktbitdkb  — Es- 
TOPPSL — Limitations— Sbalbd  1iibtri> 
Hsns— Ex  >cuTiO!T— Flea  uiNo. 

1.  Plaiotiffs  leased  premises  to  defendant  for 
20  years  for  the  purpose  of  drilline  and  oper- 
ating tor  oil  or  gas.  It  was  agreed  that  defend- 
ant should  drill  two  wells,  the  first  to  be  com- 

fleted  in  one  rear,  and  the  second  in  two  years, 
f  the  second  well  produced  sufficient  gas  to 
utilise  it,  the  coii^deration  in  foil  for  said  well 


was  to  be  a  spedfied  annual  rental.  In  case  of 
delay  In  the  completion  of  the  two  wells,  tbe 
annual  rentals  were  to  be  paid  and  accepted  as 
full  consideration  for  the  delay.  Defendant 
drilled  the  first  well,  and  obtained  gas,  which 
was  utilised  and  paid  for  for  more  than  two 
years,  when  the  well  and  casiuK  were  plugged, 
and  the  rig  taken  down.  Defendant  never  drill- 
ed the  second  well,  nor  paid  plalntifFs  anything 
fOr  tbe  failure  so  to  do.  Bad  not  to  show  an 
abandonment  of  the  lease. 

2.  Defendant  had  no  right  to  abandon  the 
leasehold  even  if  the  first  well  was  a  failure,  as 
it  had  expressly  contracted  to  test  the  farm 
by  drilling  two  wells. 

3.  An  oU  lease  for  20  years^  at  a  specified  an* 
nnal  rental,  provided  that  it  should  be  void 
if  the  lessee  failed  to  make  the  payments  with- 
in 30  days  after  they  became  due.  The  lessee 
failed  to  make  the  payments,  and  discootinued 
operations.  The  lessors,  some  10  years  later, 
sued  for  the  rent  for  such  period.  Edd,  that 
the  lessors  need  not  show  an  election  on  their 
part  to  consider  the  lease  not  forfeited,  not- 
withstanding the  forfeiture  danse  was  for  their 
benefit 

4.  The  neglect  of  a  lessor  to  promptly  sue 
the  lessee  for  matured  Installments  of  rent  does 
not  estop  him  from  afterwards  maintaining  a 
suit  unless  the  right  of  action  Is  then  barred 
by  limitations. 

5.  Limitations  do  not  ran  in  Pennsylvania 
against  an  action  on  a  sealed  iostmment. 

6.  A  defendant  is  estopped  from  asserting,  la 
the  common  pleas,  that  the  lease  sned  on  was 
not  duly  executed,  where  a  copy  of  the  lease  Is 
filed  on  or  before  the  return  day  of  the  writ, 
unless  the  execution  is  denied  by  affidavit  filed 
with  or  before  the  plea  entered  by  defendant, 
as  provided  by  section  S  of  role  3  of  the  court 
of  common  pleas. 

7.  Tbe  taking  possession  of  the  lessor's  prop- 
ertv  by  the  lessee  company,  onder  an  oil  lease, 
and  drilling  a  well  from  which  gas  was  obtain- 
ed and  paid  for,  and  afterwards  executing  a 
written  agreement  referring  to  the  leasehold 
created  by  the  lease  as  its  property,  estops  the 
lessee  from  doiyliig  its  execution  of  the  lease. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county;  McIIvaine,  Jndge. 

Action  by  Louisa  Ahms  and  others  against 
the  Chartiers  Valley  Gas  Company  to  re- 
cover for  breach  of  an  oil  and  gas  lease 
executed  by  plaintiffs  to  defendant.  The 
court  directed  a  verdict  for  plaintiffs,  hot 
reserved  the  decision  of  the  questions  of  law 
raised  by  defendant  From  a  Judgment  for 
plaintiffs,  refusing  to  enter  a  judgment  non 
obstante  veredicto,  defendant  ^peals.  Af- 
firmed. 

The  points  submitted  by  defendant  to  the 
court  of  common  pleas  include  the  following: 

"The  court  Is  respectfully  asked  by  the 
defendant  company  to  instruct  the  Jury: 

(1)  That  the  act  of  27th  March,  1713,  known 
as  tbe  'Statute  of  Limitations,*  Is  a  bar  to 
the  recovery  by  the  plaintiffs  of  more  of 
their  claim  than  for  the  six  (6)  years  inune- 
dlately  preceding  the  bringing  of  their  action. 

(2)  That  the  failure  of  the  plaintiffs  to  bring 
an  action  for  the  recovery  of  their  supposed 
claim,  or  of  any  part  of  it,  against  the  de- 
fendant company,  prior  to  March  27.  1897, 
is  indicative  of  their  (tbe  plaintiffs')  ac- 
quiescence in  the  apparent  purpose  of  the 
company  to  regard  the  lease  in  evidence  as 
not  binding  upon  either  of  the  parties  there- 
ta   (3)  That  tbe  first  Installm^t  ^^^|^r 


41  AXLANTIC  BBPOiBTISS. 


dilay  la  comptotlac  Am  MeoDd  mil  con- 
tracted for  In  the  IcMe  between  tbe  parttet 
4»  ddB  action,  liaTing  become  doe  and  pay- 
able on  Ttb  NoTember,  1887,  and  no  ac- 
ttoa  baring  been  bnra^t  tbe  idalntlffa 
te  recover  said  Instalbnent  until  Ifarcb  27. 
1897,  lucb  delay  waa  nnreaaonable,  and  tbe 
pUlntlffi  cannot  recover  either  the  InitaH* 
meat  Just  referred  to  or  any  oth«  Inatall- 
nent  of  rent  under  aald  leaae  dalmed  to  be 
recoverable  In  tbe  present  action.  (4)  Tbat 
tbe  forfeiture  clause  In  13te  lease  bavlng  been 
inserted  therein  for  the  benefit  of  the  lessors, 
It  was  tbelr  duty  to  pnunptly  OEerclse  their 
right  to  declare  the  lease  forfeited  for  non- 
fiomirilance  by  Uie  d^ndant  company  vltb 
its  coraiant^  or  to  manifest  tbefr  (tbe 
plalntlffaO  Intention  to  require  the  defend- 
asit  company  to  comply  with  tbe  covenants 
In  tiie  lease  rdatlve  to  the  sUptdated  pig- 
ments to  be  made  for  delay  In  the  completion 
«C  Oie  second  weU;  and  tbe  fiillare  of  tbe 
plaintiffs  to  attempt  to  e^wdse  th^  right 
•f  electton  until  27tb  March,  1897,  when  this 
action  waa  brought  by  them,  was  not  an  ex- 
orcise of  their  r^t  of  election  wHhln  a 
raaaonatde  time,  and  they  cannot  recover. 
4S>  Upon  tbe  evldenee  and  tbe  law  aroUcaUe 
to  It,  the  verdict  of  the  Jury  must  be  for  the 
defendant  compaiv." 

^e  opinion  of  the  eonrt  of  common  plena 
open  the  questions  of  law  reserved,  as  ^ven 
«B  tbe  motion  for  Judgment  nou  obstante 
voedlcto,  waa  as  follows: 

**(D  Bxtracta  from  Idase. 

"From  the  lease  offered  In  evidence  at  the 
trial,  the  following  eztmets  are  retevant  to 
the  motion  now  before  va.  This  lease, 
made  this  scveatb  day  of  August.  A.  D. 
1885,  by  and  between  Louisa  Abms,  George 
Ahms,  Henry  Abms,  and  Lewis  Ahrna,  of  tbe 
county  of  Washington,  and  state  of  Pauiylr 
vanla,  <tf  tbe  first  part,  and  the  Obartters  Val- 
IQT  Oas  Ctompany.  t£  tbe  seeoBd  part'  To 
have  and  to  hold  the  said  pmnlses,  for  the 
■aid  pntpoee  tatly  [tbe  purpose  being  *^f  drill- 
ing and  operating  for  petrolenm  oil  or  gas"], 
onto  the  party  of  tbe  second  part,  its  ex- 
ecutors, admlnistratws,  and  assigns,  for,  dur- 
ing, and  until  tbe  faU  torn  of  twenty  years 
next  ensoliur  the  day  and  year  above  writteo.' 
"It  Is  further  agreed  tbat  party  of  second  part 
iduU  driU  <m  said  premises  at  least  two  wdls.' 
'Well  No.  1  to  be  comideted  within  one  year 
«f  the  date  of  this  lease,  and  well  No.  2 
within  two  years  of  the  date  of  this  lease.' 
'WeU  No.  2  shall  be  comt^eted  within  two 
years  ot  the  date  of  this  lease,  and.  If  suf- 
fldent  quantity  of  gas  is  obtained  to  utilize, 
tbe  conslderatlofl  In  full  to  parties  ot  tbe  first 
part  for  said  well  No.  2  shall  be  an  annual 
rental  sum  of  eight  hundred  dollars,  to  be 
paid  quarterly  In  advance,  first  payment  to 
be  made  two  years  from  date  of  this  lease, 
when  annual  rental  shall  begin,  and  be  paid 
«acb  year  thereafter.'  *In  case  of  delay  In 
the  completion  of  tbe  two  wells  as  herein 


specified,  tbe  annual  rentals  shall  be  paid  In 

fall  In  manner  as  herein  spedfled.  and  par- 
ties of  first  part  agree  to  accept  sucb  an- 
nual rental  as  consldeiatton  for  such  de^.' 
'Should  party  of  seotmd  part  fall  to  pay  to 
party  ol  first  any  of  said  paymeats  within 
thirty  days  ot  the  times  herein  specified,  at 
their  Ghartiers  Valley  Gas  Company  office. 
Pittsburg,  Pa.,  waeb  failure  renders  ttUs 
lease  null  and  void,  and  to  remain  without 
effect  betwera  the  parUea  hereto.*  Tbe  aald 
party  of  the  second  part  Is  further  to  have 
the  •  •  •  right  to  remove  all  machlntty 
and  fixtures  placed  on  uld  premises  by 
them.'  In  witness  whereof,  we,  the  aald  par- 
ties of  the  first  and  second  part,  have  hexe- 
onto  set  our  bands  and  seals,  tbe  day  and 
year  above  writtoa. 
"  ■Witness: 
"  'John  Miller. 
"  Thranas  J.  Bray. 

"  'Louisa  Ahru.  [BeaL] 

*' *Geoige  Abms.  [Seal] 

*'  *Henry  Ahrns.  [Seal.] 

-  'Lewis  Abms.  [SeaL] 

*'  *James  Chambers,  PresMent  ReaL] 
"'[Company  SeaLl' 

"(S)  Undisputed  Oral  Testimony. 

The  Ohartlen  Valley  Gas  Company,  the 
dftfoidant  In  this  case,  entered  upon  Oie 
premises  described  In  the  lease  offtted  In 
evidence,  and  drilled  well  Na  1,  and  ob- 
tained gas,  which  was  utilized  and  paid  for 
by  It  for  more  than  two  yeara,  when  the 
well  was  plugged,  tbe  casing  pulled,  and 
tbe  rig  taken  down.  The  company  neva 
drilled  aiwther  well,  never  paid  to  tlie  plaln- 
tUfs  anything  on  account  of  and  for  dday  to 
not  drlUIng  weU  Na  2,  and  never  did  anj^ 
thing  farther  on  the  farm  than  dtUl  No.  1, 
and  operate  It  as  before  stoted. 

**(8)  Conclusions  of  Law. 

**nnder  these  facto,  two  queatlona  of  law 
arise:  First  Are  the  plaintiffs  entitled  to 
recover  anything?  Second.  Are  they  enti- 
tled to  recover  more  than  the  rental  for  six 
years  Immedlatoly  preceding  the  day  when 
this  action  was  tostltuted? 

"In  answering  the  first  question,  we  are 
to  consider  the  qvestlons  of  law  reserved  la 
our  answers  to  the  defendant's  pofnto  num- 
bered 2,  8.  4,  4^  and  5.  In  these  points 
the  defendant's  counsel,  In  substance,  asked 
the  court  to  Instruct  the  ]ury  to  return  a 
verdict  tor  the  defendant  (1)  because  the 
lease  bad  been  abandoned,  and  (2)  because 
the  lease  offered  to  evidence  was  not  the 
lease  of  the  Chartiers  Valley  Oas  Company, 
and  did  not  support  the  plaintiffs'  stotement 
to  that  effect  The  defendant's  azgumeat 
In  support  of  tbe  first  reason  is  this:  The 
leaae  granted  to  the  defendant  the  ngbt  to 
explore  for  oil  and  gas;  and  that,  after  the 
test  of  the  first  well  was  made,  it  considervd 
its  search  for  oil  and  gaa  nasnccessful.  and 
abandoned  the  premises;  apd  that  ihe  plain- 
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ttffB.  hxftDg  delayed  brlngftuf  fbOs  nilt  for 
nntelfl  nntU  March  27,  189T,  cannot  reeorer 
on  acconnt  of  ttie  nnieaMnaUe  delay  in  olect- 
big  not  to  fttrfelt  the  lease,  but  to  bring  snlt, 
as  they  did.  This  argmneBt,  hi  our  opinion, 
does  not  sustain  the  proposition  It  seeks  to 
estaMsh.  Althougfa  the  lease  may  hare  only 
given  the  defendant  company  the  right  to 
explore  for  oU  and  gu*  in  the  flrat  tantance, 
as  decided  In  on  Go.  v.  Fretts,  152  Pa.  8L 
del,  25  Aa  TS2,  the  fact  that  the  lessee 
drilled  upon  the  leased  pranlses,  and  ob- 
tained gas,  which  for  orer  two  years  was 
utilised  and  paid  for,  perfected  Its  title  to 
an  the  gas  In  and  under  said  premises.  The 
priTflege  to  explore  for  gas  was.  In  the  first 
instance,  but  an  Inchoate  right  Bx^ora- 
tlon  and  discovery  of  gas  in  paying  quanti- 
ties, howerer,  perfected  the  tlUe,  not  only 
to  the  gas  mined,  used,  and  paid  for,  but 
to  all  the  gas  In  and  under  the  farm  that 
might  be  brought  to  the  surface  by  drillliv 
other  wells.  More  than  that,  the  lessee  in 
the  case  at  bar  had  not  the  rig^t  to  abandon 
the  lease  even  if  the  drliHng  of  the  first  well 
bad  not  resulted  In  the  discovery  of  oO  or 
gas,  for  the  reason  that  It  expresriy  cove* 
nanted  to  'drlU  <m  sidd  premises  at  least  two 
wells.*  or  pay  the  roitals  provided  for.  Bnt, 
granting  that  the  lessee  had  the  right  to 
abandon  the  lease,  the  evidence  In  the  ease 
does  not  show  that  the  company  exercised 
It  The  plugging  of  tbe  first  wen.  the  puU' 
tag  of  the  casing,  and  the  taking  down  of 
the  rig,  was  no  such  act  on  the  part  of  the 
lessee  as  would  have  JurttOed  the  plaintiff 
In  concluding  that  it  Intraded  to  abandon 
and  surrender  Its  rights  undCT  the  lease.  It 
Vfts  simply  evitenee  that  wdl  No.  1  no 
longer  produced  gas  In  paying  atumtlttes. 
And,  In  addition  to  that,  the  lessee  did  not 
surrender  or  offer  to  surrender  to  the  plain- 
tiffs Its  written  lease,  or  to  place  upon  rec- 
ord any  paper  showb^  tliat  the  recorded 
lease  to  them  had  been  snrroidered.  We 
are  therefore  of  the  opInlon-FInt  that  the 
defendant  company  bad  no  right  to  abandon 
this  leasehold  even  if  well  No.  1  had  proven 
a  total  faflnre,  as  It  bad  expressly  contracted 
to  test  the  farm  by  drilling  two  w^s;  and, 
second,  tliat  there  Is  no  evidence  In  the  case 
to  show  that  the  platntlfts  knew  or  ought 
to  liave  known  that  the  defendant  company 
ever  Intended  to  abandon  and  surrmder  Its 
rights  nnder  tte  lease. 

"Neltber  can  we  see  how  the  authorities 
cited  the  counsel  for  Cbe  defendant  on 
ttie  question  of  elecUra  have  any  bearing 
upon  the  Issue  here  joined.  It  Is  tme  that 
the  forfettnre  clause  In  tiie  lease  was  In- 
■erted  for  the  benefit  of  the  plaintiffs,  and 
It  was  for  them  to  elect  whether  they  wonid 
forfeit  the  lease,  or  not,  upon  the  failure  of 
tbe  defendant  to  perform  its  covenants.'  It 
may  also  be  tme  that  tiie  right  to  declare 
a  forfeiture  must  be  promptiy  exercised. 
But  the  plalntifh  In  tills  case  are  not  seeking 
to  enforce  a  forfeiture.   If  this  was  an  ac- 


tion of  ejectment  by  the  plaintiffs  against 
tile  defendant  then  the  argument  ot  connsd- 
might  liave  some  force:  This  snlt  It'  baseA 
upon  the  covenant  of  the  defendant,  and  oo- 
dectlon  on  the  part  of  the  plalntilti  was- 
necessary  In  order  to  maintain  It  It  might 
be  d^eated  by  the  defendant  showing  that 
the  plalntifBi  bad  elected  to  forfeit  the  tease; 
but  the  plalntUb,  to  recover  the  rentals,  are- 
not  bound  to  show  bt  their  case  that  they 
did  not  fwfeit  It  And,  sorely,  tiieir  dday 
In  bringli^  the  snlt  will  not  estop  them  fiMB' 
maintaining  It  There  Is  no  obli^tlon  vpoa- 
a  cced^  to  promptly  sue  his  debtor.  Tlie- 
penalty  of  Indvlganoe  by  the  creditor  is  mA 
the  forfeiture  of  a  right  of  acUon  agidnst 
the  debtor,  unless  that  Indulgatce  comes 
within  the  provisions  of  the  statute  of  limi- 
tations. And  in  this  case,  the  suit  being 
upon  a  sealed  instrument  the  statute  of 
limitations  has  no  application.  Davis  v. 
Shoemaker,  1  Rawle,  18S. 

'This  brtaigs  OS  to  the  second  reason  why 
the  defOidant  company  asked  tile  ootwt  to- 
glve  the  jury  binding  Instruction  to  find  for 
the  defendant  and  that  was  as  set  out  In- 
tbe  defendants  point  numbered  4%:  'That 
the  tease  offered  In  evidence  by  tlie  plaio- 
tlSto  sbows  on  Its  face  tliat  it  Is  not  the  deed 
of  the  Ctaartlers  TaUey  Gas  Company.  Is  not 
signed  by  the  company,  as  it  was  avwred 
to  have  been  signed  both  hi  the  original  state- 
ment and  In  the  amended  statement  and  it 
Is  not  a  basis  upon  which  the  plaintiffs  cafr 
aA  for  a  recovery  In  this  case  nnder  Uielr 
statemei^'  Section  6  of  nde  8  of  our  court 
rules  provides:  'In  actions  upon  deed,  bond^ 
or  othw  iDStmnent  of  writing,  a  copy  of 
wblcb  shall  be  filed  on  or  before  the  return 
day  of  the  writ  it  Aall  not  be  necessary 
for  the  plaintiff  on  the  trial  to  prove  the 
execution  thereof  bnt  Um  same  shall  be  tak- 
en as  admitted,  unless  the  defendant  by- 
affidavlt  filed  with  or  before  plea  entered  bj- 
him,  shall  deny  that  tiie  same  was  executed! 
by  him  or  by  his  authority.'  It  la  admittsd: 
tliat  a  tme  oc^y  of  the  lease  was  ffled  en 
or  before  the  return  day,  and  that  the  de- 
fendant company  did  not  file  an  afltdavlt 
denying  that  the  lease  was  executed  by  It 
or  by  Its  authority.  This  being  the  case, 
in  the  language  of  the  rule,  tlw  lease  must 
be  taken  as  admitted;  and  on  Its  face,  from 
first  to  last  It  purports  to  be  a  lease  where- 
in the  CharUers  Valley  Gas  Company  Is  the  - 
lessee.  The  covenant  sued  upon  is  express- 
ly stated  to  be  its  covenant—the  covenant 
of  the  party  of  the  second  part— and  the 
party  of  the  second  part  Is  expressly  stated 
to  be  the  Chartiers  VaUey  Oas  Company. 
But  evoi  if  the  court  mte  cited  did  not 
estop  the  defraidant  from  denying  that  the 
lease  oCTered  In  evidence  was  tiie  lease  of 
the  defendant  company,  we  think  that  the 
ftict  that  It  took  possession  of  the  {dalntUTs 
farm  nnder  the  lease,  drilled  a  weU,  obtain- 
ed gas.  and  paid  for  It,  and  afterwuds  ^e- 
euted  a  written  agreement  referring  to  tiie^ 
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leasehold  created  by  the  lease  as  Its  prop- 
erty, would  estop  It  from  deuylog  that  the 
lease  was  executed  by  Us  authority,  and  was 
binding  upon  It. 

"And  now,  April  19,  1808,  Judgment  non 
obstante  veredicto  refused;  and,  upon  pay- 
ment of  the  Jury  fee,  Jodgment  will  be  en- 
tered In  favor  of  the  plaintiff  upon  ttie  rer^ 
diet  of  the  jury." 

J.  B.  Sterrett  and  H.  M.  Dongan,  for  appel- 
lant. M.  li.  A.  A  B.  B.  McCraeken,  for  ap- 
pellee!. 

PBB  CURIAM.  The  Judgment  in  this  case 
is  afflnned.  on  tlK  opinion  of  the  leaned 
court  below. 


In  re  WmTB'S  ESTATE. 

(SupTMne  Court  of  Pennsylvania.  Nov.  14. 
1888.) 

Mabwid  Woiik:t— Srparatb  EARxiNOi— Busts 
or  subvivino  hcsbamd — dssbbtioi^ 
What  Coxstitiitis. 

1.  Act  April  3,  1872,  providing  that  the  sep- 
arate  earnia^  of  a  married  woman  shnll  inure 
to  her  separate  benefit,  and  tie  under  her  con- 
trol, independently  of  her  huaband,  ao  as  not 
to  be  subject  to  any  lefral  claim  of  the  husband, 
the  same  as  U  she  were  a  feme  sole,  does  not 
deprive  a  hnsband  of  aaj  part  of  his  statutory 
Interest  In  his  deceased  wife's  estate. 

2.  In  1S7S  a  huBbnnd  surreptitiously  left  his 
wife,  and  went  to  California.  The  separation 
was  expected  by  both  to  be  only  tempore^. 
From  1880,  up  to  her  death,  in  1896,  he  contrlb- 
nted  nothing  to  her  support  nor  did  he  oor- 
retipond  with  her.  He  had  requested  her  to 
join  him,  but  sent  her  neither  money  to  ma):e 
the  journey  nor  assurance  of  any  reasonable 
preparation  to  receive  her.  Between  1875  and 
1880,  In  nearly  all  of  her  letters,  she  requested 
him  to  return.  It  wos  doubtful  If  he  could 
have  maintained  her  in  California,  and  she  was 
then  making  more  than  a  living.  In  1880  she 
made  her  will.  In  which  her  hustiand  was  not 
mentioned.  Beld  to  show  a  "willful  and  mail- 
dona  desertion"  by  the  hnsband  for  more  than 
a  year  previous  to  testatrix's  death,  within  Act 
Hay  4,  18S5  (Purd.  Dig.  p.  1303).  so  aa  to  de- 
bar  him  trcHn  any  elalm  to  her  estate. 

Appeal  from  orphana'  conrt,  All^beny  coun- 
ty. 

In  re  the  estate  of  Bridget  White,  deceased. 
Thomas  White,  the  surviving  husband,  peti- 
tioned to  take  under  the  statute,  and  against 
the  will  of  decedent.  From  an  order  and  de- 
cree directing  the  funds  In  the  bands  of  the 
executrix  to  be  distributed  according  to  the 
will,  petitioner  appeala  Affirmed. 

The  opinion  of  the  court  of  common  pleas 
was  as  follows  (Over,  J.): 

"Bridget  White  died  testate  on  the  lOth  day 
of  March,  A.  D.  1896,  leaving  to  survive  her 
no  children,  but  a  husband,  Thomas  White. 
She  made  no  provision  for  him  In  her  will, 
and  he  elects  to  take  such  share  in  her  per- 
sonalty and  realty  as  she  could  have  taken  as 
against  hia  vrill,  had  she  survived  him.  By 
decree  of  the  court  of  common  pleas  No.  2 
of  this  county,  made  on  the  9th  day  of  Sep- 
tember, 1880,  the  decedent  became  entitled  to 


the  beneflta  of  the  act  of  April  8,  1872.  secur- 
ing to  married  women  their  separate  earnings, 
and  It  ia  contended  that  this  decree  is  a  bar 
to  the  husband's  claim.  The  title  to  the  act 
shows  that  Its  sole  purpose  Is  to  secure  to 
married  women  their  seitarate  earnings,  and 
In  construing  It  in  Bovard  v.  Kettering,  101 
Fa.  St  183,  Justice  Paxson  said:  *Tbe  act  of 
1848  bad  secured  to  married  women  their  sep- 
arate estates,  but  their  earnings  still  belonged 
to  their  husbands.  •  •  *  To  remedy  this  sup- 
posed defect  in  the  law,  the  act  of  1872  pro- 
vided that  "the  separate  earnings  of  any  mar- 
ried  woman  of  the  state  of  Pennsylvania, 
whether  said  earnings  shall  be  as  wages  for 
labor,  salary,  property,  business  or  otherwise, 
shall  accrue  to  and  Inure  to  the  separate  benefit 
and  use  of  said  married  woman,  and  be  nnda 
the  control  of  such  married  woman  Independ- 
ently of  her  husband,  and  so  as  not  to  be  sub- 
ject to  any  1^^  claim  of  such  husband,  or  to 
the  claims  of  any  creditor  or  creditors  of  sncb 
husband,  the  same  as  If  such  married  woman 
were  a  feme  sole."  It  will  thus  be  seen  that 
this  act  confers  but  a  single  right  upon  a  mar- 
ried woman,  viz.  the  right  to  retain  her  earn- 
ings from  whatever  source  derived  as  against 
her  husband  and  his  creditors.  Any  married 
woman  In  the  state  with  or  without  cause 
may  avail  herself  of  the  benefit  of  the  act  of 
1872.'  So  that  a  married  woman  living  with 
her  husband,  and  supported  by  him.  Is  enti- 
tled to  its  benefits;  and  It  surely  was  not  in- 
tended that  the  act  should  deprive  such  a 
hustHind  of  his  statutory  interest  In  bis  de- 
ceased wife's  estate.  It  is  tme  the  act  pro- 
vides that  the  separate  earnings  of  the  wife 
ahall  not  be  subject  to  any  legal  claim  of  the 
huaband;  but  this  provision  was  necessary  to 
secure  to  her  her  separate  earnings,  and  has 
no  reference  to  his  rights  as  surviving  boa- 
band. 

"It  Is  alleged,  however,  that  White  wUirnUy 
and  maliciously  deserted  bis  wife,  and  that 
hts  claim  is  therefore  barred  by  the  fifth  sec- 
tion of  the  act  of  May  4,  1855  (Purd.  Dig.  p. 
1303,  pi.  48),  which  Is  as  follows:  'No  bus- 
band  who  shall  have  as  aforeaald  for  one 
year  or  upwards  previous  to  the  death  of  bis 
wife,  wilfully  neglected  or  refused  to  provide 
for  his  wife,  or  shall  have  for  that  period  or 
upwards  wilfully  and  maliciously  deserted 
her,  shall  have  the  right  to  claim  any  right 
or  title  In  her  real  or  personal  estate  after  her 
decease,  as  tenant  by  the  curtesy,  or  under 
the  intestate  laws  of  this  commonwealth.* 
They  were  married  In  1867,  he  then  being  a 
widower  with  children,  lived  together  In  this 
city  until  1875,  when  he  left  her  surreptltlons- 
ly,  went  to  CaHfornla.  and  remained  there 
until  after  her  death,  a  period  of  twenty-one 
years.  The  presumption  arising  from  these 
facts,  that  he.  In  the  first  Instance,  willfully 
and  maliciously  deserted  her,  Is  rebutted  by 
testimony  showing  that  he  left  because  of 
financial  difficulties;  that  he  wrote  her  soon 
after  he  arrived  there;  sent  her  some  money; 
and  that  It  was  contemplated  at  one  time  that 
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atie  ihoiild  Join  him  tbere^  The  letters  be 
recelred  from  ber  Indicate  that  the  separation 
wafl  expected  only  to  be  temporary.  In  the 
petltloD  filed  by  tbe  decedent  September  9, 
1880.  dalmlng  the  benefit  of  the  act  of  1872, 
there  is  no  allegation  of  desertion,  merely  of 
absence,  and  that  ber  husband  had  not  tent 
her  snfflclent  money  to  support  herself.  Had 
tbe  desertion  at  that  time  been  willful  and 
maUdons,  or  bad  he  neglected  or  refused  to 
proTlde  for  her,  within  the  meaning  of  the 
sefwnd  section  of  the  act  of  May  4.  18S5 
(Pnrd.  Dig.  p.  008,  pi.  5),  she  would  have  been 
entitled  onder  It  to  all  the  prlTll^es  of  a 
feme  sole  trader,  even  without  a  decree  (Black 
V.  Frlcker,  SO  Pa.  8t  13),  and  the  husband's 
claim  here  been  defeated.  The  fact  that  she 
did  not  proceed  under  that  act  strongly  cor- 
roborates the  claimant's  eTldence,  and  with 
It  shows  that  he  had  not  then  willfully  and 
maliciously  deserted  ber,  or  neglected  or  re- 
fused to  support  ber.  The  serious  question  Is 
-whether,  snbseqnentiy  to  1S80,  his  neglect  of 
marital  duties  has  been  such  as  to  forfeit  his 
interest  in  the  decedent's  estate.  He  did  not 
contribute  anything  to  h^  support  since  that 
time,  and  bad  no  correspondence  with  her. 
His  excuse  Is  that  she  wrote  him  not  to  send 
her  any  money  and  neglected  to  answer  hla 
letters.  It  is  also  contended  that,  as  he  re- 
guested  her  to  Join  him  In  California,  she  was 
bound  to  do  so.  In  Nela.  Dir.  9S  68,  69,  it  Is 
said  that  'the  husband  has  a  right  to  fix  the 
domicile  In  any  part  of  the  world,  and  it  Is 
the  duty  of  the  wife  to  follow  hhn.  But  the 
power  is  not  arbitrary.  He  must  show  bis 
^od  faith  by  some  reasonable  preparation  to 
receive  her.'  Here  there  is  no  evidence  of 
any  preparation  being  made  by  the  husband. 
Tt  Is  true  that  he  requested  her  to  Join  him, 
and  tiiat  at  one  time  she  had  the  question  un- 
der eoDslderation;  but  there  Is  no  evidence 
that  she  ever  promised  to  do  so,  nor  that  he 
f  uralshed  her  sufficient  money  for  tbe  jour- 
ney. In  nearly  all  the  letters  be  received 
from  her  she  requested  him  to  return  home, 
and  in  the  last  one  offered  In  evidence,  dated 
September  28,  1878,  she  said:  *I  want  you 
to  let  me  know  when  you  are  coming  home.* 
Her  neglect  to  answer  his  letters  is  not  sur- 
prising, In  view  of  his  failure  to  return  home 
after  so  many  requests.  It  is  very  doubtful 
if  he  could  have  maintained  ber  in  California, 
and,  as  she  was  making  ber  living  and  saving 
some  money  here,  It  would  not  have  been  ju- 
dicious for  her  to  Ji^.hlm  there.  Moreover, 
she  had  no  assurance  that  he  might  not  leave 
her  snrreptitioosly  there,  as  he  had  here.  Nei- 
ther his  affection  nor  sense  of  dnty  prompted 
him  to  return  to  his  wife  for  a  period  of 
twenty-one  years,  but  after  her  death  his  de- 
sire to  secure  a  part  of  her  estate  prompted 
bim  to  return  to  her  late  home.  It  is  evident, 
from  her  declarations  made  when  her  will 
was  executed,  that  she  considered  his  abseuce 
after  1880  as  a  willful  aud  malicious  deser- 
tion, audi,  under  all  tue  facta  of  the  case,  It 
seemi  to  have  been  such,  within  the  meaning 


of  the  act.  He  is  not,  therefore,  entitled  to 
participate  In  the  distribution  of  her  estate." 

J.  Boyd  Duff,  for  appellant  J.  M.  Shields, 
for  appellee. 

PER  CURIAM.  The  act  of  May  4,  1855 
(Purd.  Dig.  p.  1803,  pL  48),  provides  that 
either  a  vrlllful  neglect  or  refusal  of  a  hus- 
band to  support  his  wife  for  one  year  previ- 
ous to  her  death,  or  a  willful  and  malicious 
desertion  of  her  for  the  same  period,  will  de- 
bar bIm  from  any  claim  to  any  of  her  estate, 
real  or  personal.  The  nei^ect  and  refusal  In 
this  case  had  continued  for  very  mauy  years.— 
during  the  later  years  of  her  life.  It  was 
also  a  genuine  case  of  desertion,  persisted  In 
for  many  years.  On  both  grounds  the  appel- 
lant Is  clearly  excluded  from  any  participa- 
tion In  his  deceased  wife's  estate.  The  rea- 
sons for  this  conclusion  are  so  well  and  forci- 
bly expressed  In  the  opinion  of  the  learned 
conrt  below  that  It  la  quite  unnecessary  to  en- 
large upon  them.  Decree  affirmed,  and  appeal 
dismissed,  at  the  cost  of  the  appellant 


SOWASH  V.  G0N30LIDATBD  TRACTION 

CO.  (two  cases). 

(Supreme  Court  of  PennsrlTanla.   Nov.  14, 
1608.) 

StBSKT  RailwaTI  —  IxJORT  to  FlBSBXOIR— Nbo- 

LIOENCK. 

A  street-railway  company  is  liable  to  a 
passenger  whOj  without  any  contributory  neg- 
ligence, following  the  invitation  and  direction 
of  the  motorman,  leaves  tlie  car  from  tbe  front 
door,  on  a  dark  Dlgbt,  and  wbere  tbe  ground 
was  broken,  and.  after  taking  a  few  steps, 
catches  her  feet  in  some  way,  and  falls. 

Appeals  from  court  of  common  pleas,  Al- 
legheny county. 

Actions  by  Mary  Sowash  and  by  J.  F.  So- 
wash  against  the  Consolidated  Traction  Com- 
pany. Judgments  for  plaintiffs.  Defendant 
appeals.  Affirmed. 

Geo.  C.  Wilson,  Wm.  D.  Evans,  and  M,  W. 
Acbeson,  Jr.,  for  appellant.  David  S.  Mc- 
Cann  aud  J.  L.  RItchey,  for  appellees. 

PER  CURIAM.  In  the  court  t>eIow,  these 
were  two  cases,  consolidated  Into  one,  and 
tiled  at  the  same  time  and  before  the  same 
Jury,  the  plaintiffs  being  husband  and  wife. 
There  was  evidence  that  the  motorman  open- 
ed the  front  door  of  the  car,  and  Invited  Mrs. 
Sowash  to  leave  the  car  from  tbe  front  plat- 
form. Sbe  testtQes  that  she  followed  bis  di- 
rection, and  descended  to  tbe  ground  from 
the  steps  of  the  front  platform.  Tbe  ground 
was  broken,  and  tbe  night  was  dark,  and  the 
plaintiff  testifies  that,  within  a  very  f^ 
steps,  she  caught  her  foot  in  some  way.  and 
fell  to  the  ground,  and  sustained  her  Injuries. 
As  there  was  no  proof  of  any  contrlbutoij 
negligence  on  her  part  If  tbe  Jury  believed 
her  story,  she  was  entitled  to  recover,  and 
ber  husband  also.   The  case  must  necessarily 
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bATB  been  submitted  to  the  jury,  and  cooM 
not  have  been  taken  from  them  wltbovt  ems. 
The  Judgments  ore  afflnned. 


R.  &  W.  JBNKINSON  CO.  t.  FOBZBL  et  sL 
<8iipceme  Gout  of  Fennsylvaida.  Nor.  14, 

188&) 

TKon— Etidbkob  to  Sstablisb. 
Under  t.  contract  between  plaintiff,  owner 
of  a  judgmest  for  $3,700  aeaioBt  an  iosolrent, 
wbicn  was  a  lien  on  his  land,  second  to  a  mort- 
of  f 10,000,  and  defendants,  executors  of 
,  who  had  Jadgments  against  the  insolvent 
which  were  snbseoucnt  liens,  reciting  that,  lor 
the  purpose  of  collecting  the  Judgments,  it  was 
necessarr  to  control  the  mortgage,  forecloee  It, 
bu;  in  tne  land,  and  eubdivide  and  sell  it,  and 
that,  tor  the  purpose  of  controlling  the  mort- 
gage, it  was  neceasarj  to  borrow  money  to 
buy,  which  borrowed  money  must  be  first  paid 
ont  of  the  proceeds  of  the  subdiTlalon  sales,  and 
that  plaintiff  should  assign  his  judgment  to 
defendanta  for  $3,00&  to  be  paid  after  par- 
ment  of  interest  on  toe  mortgage,  taxes,  and 
assessments,  and,  "after  the  payment  from 
each  of  said  snbdiTision  sales  of  the  propor- 
tionate part  of  the  priucipal  dne  on  the  mort- 
gage,  the  remainder  of  the  proceeds  from  each, 
till  $3,000,  without  interest,  is  paid,"  defend- 
ants, naTing  purchased  at  the  mortgage  sale, 
and  had  platnttlTs  judgment  assigned  to  them, 
and  giren  a  mortgage  to  pay  the  old  mort- 
gage,  became  trustees  to  sell  within  a  reason- 
able time,  and,  after  paying  proper  expenses, 
to  par  plaintiff,  giTing  him  a  share  of  each 
sale,  in  the  propwtlon  which  tin  dalm  bore  to 
the  mortgagie. 

Appeal  from  oomt  U  oraunon  picas,  Alle- 
gheny county. 

Bm  by  tbe  R.  Jk  W.  Jraklnson  Campany 
agalnat  Charles  Porwl  and  others,  to  have 
them  declared  tnutees,  and  to  compel  a  pay- 
ment Decree  fbr  ^alntur.  Defendants  ap* 
peal.  Affirmed. 

The  opinion  of  the  court  below,  divided  In- 
to "Finding  of  Facts"  and  "ConduBlons  of 
Law,"  and  the  agreement  therein  referred  to 
OS  "Exhibit  A«"  are  as  follows: 

"Finding  of  Facts. 

"The  plaintiff  is  the  ostignee  of  F.  W. 
Hughey,  Esq.,  who,  for  himself  and  otbers, 
was  the  owner  of  Judgments  Nos.  601  and 
602  of  June  term,  1890,  against  Charles  F. 
Klopfer,  aggregating  on  June  28,  1892,  abont 
$3,700.  The  defendants  were  the  executors 
of  John  Kaiser,  deceased,  but  in  this  pro- 
ceeding are  personally  responsible  for  tbelr 
contract  and  acts.  At  that  time  It  seems  that 
Charles  F.  Klopfer  was  the  owner  of  the 
tract  of  land  in  the  Twelfth  ward  of  the  city 
of  Allegheny  described  in  the  second  section 
of  plalutiCF's  bUl  as  containing  four  acres, 
three  roods,  and  seven  perches.  On  this  tract 
of  land  was  a  mortgage,  owned  by  D.  Z. 
Brickel,  amounting  to  about  $10,000,  which 
was  the  first  lien;  the  judgments  held  by 
Mr.  Hughey  were  the  second  lien;  and  fol- 
lowing  these  liens  were  judgments  obtained 
by  John  Kaiser,  In  his  lifetime,  amounting  to 
about  $16,000.  It  appears  that  Ohaiies  F. 


Klopfer  was  Insolwat.  Mr  Kalsc^s  weeo- 
tors  and  tbeir  attorney  omcelved  the  pion  of 
saving  the  amount  of  tbelr  JadcnMntm, 
eettins  control  of  the  preceding  Itens.  a^ttng 
the  property  as  a  wh<de,  and  then  readllng  It 
at  a  profit;  and  they  entered  into  necoOatlons 
with  Mr.  Brickel  and  Mr.  Hughey  for  tte 
control  of  tbelr  JadgnMSta.  The  result  was 
Ute  agreement,  which  is  BXhlblt  A  Vt  plain- 
tiff's Un,  made  June,  1802,  between  Frank 
W.  Hughey,  for  himself,  and  Magmm  POamB. 
who  signs  as  'Attorney  and  Tmstee.*  The 
evidence  shows,  and  the  agreanent  Itself 
shows,  that  he  was  acting  for  tbeee  defend- 
ants, as  executors  of  John  Kaiaw.  Tike  evi- 
dence  In  this  case  ahows  that  he  bad  power 
and  authority  from  ttkon  to  so  act,  and  It  is 
conceded  that  they  are  ropon^ble  Cor  his 
acts.  In  pursoaoce  of  tills  arrangemeat,  and 
with  the  aoeent  of  Mr.  Brlck^  the  owiker  of 
the  mortgage,  a  Judgment  baring  been  ob- 
tained on  the  mortgage,  and  an  execution  is- 
sued tberetm.  the  property  was  sold  In  Sep- 
tember, 1892,  for  $14,100;  tbe  blil  betug  made 
by  Mr.  Pflaua,  acting  as  attorney  Cor  the 
executors  at  John  Kaiser.  Tbe  title,  bow- 
erer,  was  taken  In  the  name  of  D.  'A.  BricKeL 
the  owner  of  the  mortgage^  and  execution 
creditor.  The  pnrchaBe  moncr  was  applied  by 
the  sheriff— First,  to  tbe  payment  of  costs; 
second,  to  the  payment  of  the  mortgage;  and, 
tJilrd,  to  the  Judgments  held  by  Mr.  Hngbey. 
To  these  Judgments  tbe  atmi  of  $3,200  was 
dlstrl  bated;  Mr.  Hog  bey  having  aselgned  the 
Judgments  to  Mr.  Brickel,  in  order  to  bare  the 
proposition  carried  ouL  Mr.  BriiM  took  the 
title,  in  order  to  permit  tiie  arrangement  set 
out  In  Hxhlbit  A  of  plalntUTs  blU  to  be  con- 
summated; conveyed  to  Wlllhun  T.  Howe; 
and  William  T.  Howe  conveyed  to  the  def  aid- 
ants In  this  case.  All  of  tbeee  cosTc^ances 
were  under  this  arrangement.  A  new  mort- 
gage was  given  by  the  defeadants  to  WUUam 
T.  Howe,  who  assigned  to  the  8afe-D^odt 
Company,  to  raise  tbe  money  to  pay  Mr. 
Brl<^el  bis  mortgage,  which  was  done,  and 
the  defendants  held  the  property  under  this 
arronsement  This  Is  both  admitted  and 
proven.  It  constitutes  the  defendants  trus- 
tees, and  trustees  to  pay  first,  after  paying 
the  necessary  expenses,  the  money  borrowed 
to  pay  this  mortgage  to  Mr.  Brlek^  and  to 
pay  the  $3,000  wbldi  under  the  agreement 
was  to  be  paid  to  Mr.  Hni^iey;  and  f!or  tbe 
purposes  of  this  case,  aa  to  Mr.  Hughey,  tbe 
plaintiff  corporation  stand*  In  his  shoes.  Be- 
fore this  sheriff's  sale,  Mr.  Klopfer  had  laid 
out  a  plan  of  lots,  comprMng  this  entire  idan 
of  eighty  lots,  the  largest  of  which  hod  a 
residence  erected  th«%on:  the  lot  fronting 
90.48  feet  on  Klopfer  arenne,  tbe  principal 
street,  and  running  bai&  Uie  aTeroge  depth 
of  about  175  feet,  being  143  feet  wid*  in  the 
rear.  The  otibM*  lots  were  moatl7  oomporar 
tiv^y  small  lots. 

"The  defendants  In  their  amended  ansvKr 
allege  that  tbe  written  agreement  of  Jime 
29,  1882,  did  not  correctly  state  the  afiee- 
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mMt,  Bnt  In  tbls:  that  tlw  nsUtence  lot 
was  not  ladnded  In  tbli  agntmeat,  <v  tint 
Mvgbay  was  not  to  ihan  In  tte  pnMMOi  of 
tint  lot  until  ttie  anunmt  oC  the  mortfago 
dolit  bad  bten  paid,  and  It  was  to  bo  ascoilty 
ttiortf oiv—and  alao  aUese  oUier  tolatakes  In, 
and  modfficatkMia  of,  tha  agnemont  Tbe 
teotintonj  on  tbat  point  to  aqaardy  eontra- 
dJeted  tir  Ut.  Hngh^.  It  lo  Pflam  on 
eno  oMo,  and  3Ar.  Huffbor  on  tbe  other;  and, 
eren  if  tbero  were  no  evidence  on  the  pert  of 
tbe  plaintiff,  tbm  erldoiee  of  the  defendant! 
oitiT^  falls  to  make  nch  a  oaad  aa  to 
modtfy  the  written  afreomeat  on  ettber 
point  The  written  agreement,  Iben.  ia  tbe 
contract  between  tbam. 

^'Gairie  A.  Kalsar,  one  of  tbo  dsfondanta^ 
having  married  and  rcsaoTod  from  this  coun- 
try, encnted  on  the  Stti  of  Jamiazy,  1816, 
bw  deed  coor^ng  her  Intereat  and  right  In 
this  property  to  Cbaries  Fond  and  Winiam 
R.  Sneeop,  the  other  detondBnta.  Tbe  bni 
was  filed  Aogurt  6, 1800.  She  may  therefore 
be  dismissed  from  further  consideration  In 
this  case,  altlioagh  possibly  aha  wovld  bo  11a* 
Usk  If  there  was  money  tbat  bad  been 
agnaDdemd,  or  for  the  portion  that  was  coit- 
Toyed  In  whkdk  she  joined  In  the  deeds. 

"The  defendants,  haTtng  gotten  possession 
of  the  property,  in  the  latter  part  18B2 
procoedod  to  nuike  sonso  arraoigeinciit  fOr 
■alo^  and  od  Inqaliy  wsio  adrlsed  tbat  the 
idan  of  Sir.  Klopfer  mm  not  a  jndldons  dl- 
Ttslon  of  tft«  property;  and,  now  of  It  bar- 
ing  boon  sold,  th^  empiognBd  a  aurroyor, 
and  bad  a  new  plan  madSk  changing  sUghtiy 
the  looatkn  of  the  streets,  and  also  changing 
the  lot%  anlaiglng  the  leaklence  lot,  and 
maUng  In  all  flfty-fbnr  lots  In  thstr  plan. 
Aftor  tiila  was  done,  and  periiaps  after  one 
aale  had  beon  made,  tboy  came  to  tiie  eosh 
clnolw  tbat  It  waa  neeasaary  to  grade  tbe 
leedhag  street,  flu  name  of  which  had  been 
changed  from  'Klopfer  Btreef  to  'Kaiser 
Street,'  and  Ahv  proceeded  to  grado  It.  Tbe 
tcatiraiany  Indlcataa  tbat  tbe  land  was  steeps 
and  a  rathn  rough  piece  of  gnmod  on  which 
to  lay  ont  a  plan  ctf  lots.  BMvtofg  graded 
tbls  Btreet,  tbey  met  another  dUBcalty:  The 
earth  thrown  out  on  the  tower  side  of  the 
alTcet  slipped  down,  or  canaed  a  iUSp,  imto  On 
property  of  tiie  adjoining  owner,  and  ba 
threatened  them  wltb  salts.  They  first  un< 
dertook,  with  a  weak  wall,  to  suitaln  tb^ 
groond,  and  cleaned  off  the  property  <m 
which  tbe  ground  had  slipped  down;  bat 
that  soon  gave  way,  and  tbey  wwe  again 
threatened  with  salts,  and  they  again  pro- 
ceeded to  erect  Tory  snbatantlal  walls,  ser- 
enty-two  feet  in  length;  and,  on  fartl^  ad- 
vice and  consnltatlon  wltb  their  asdUtect 
and  attorn^,  they  built  those  walls  so  that 
tiiey  woidd  be  not  only  walto  to  sMtaln  fibelr 
lots  end  pcotect  tiiat  below,  bnt  wohld  an- 
swer for  tbe  fonadatlons  of  two  booses,  and 
In  part  toe  a  tUrti.  Ther  then,  ra  the  ad- 
vice of  the  architect  and  of  others,  j^nceeded 
to  bolld  tirai.honaeo,  t»  aid  In  tbe  sale  of 


the  property,  and  to  stOta  tbe  walla  wbldi 
they  bad  thus  bitftt  It  la  notDrlona  and  well 
knows  by  OTCorybody  familiar  with  the  bust* 
neas  history  of  this  region  that  In  ttie  snm- 
mer  of  1802  there  was  what  was  called  a 
*booiD'  bi  tbe  rabnrban  and  small-lot  bnsineas. 
A  Isrge  nnmber  of  people  wen  getting  rich 
by  laying  out  property  In  small  lota  and 
aelllng  then,  and  a  grant  many  others  were 
getting  rich  In  a  Small  way  by  bayhig  tboss 
lots  on  margins,  and  expecting  them  to  ad- 
▼anob  But  that  lioom  collapsed  early  In 
1898,  and  has  never  recoTcred.  The  nsnlt 
has  been  a  Teiy  ilow  sale  of  lots  at  aaxj 
price,  and  the  houses  bnUt  on  these  lots  have 
been  unsalable  at  what  the  defeadaats  claim 
is  cost  and  perliapo  nnaalable  at  any  price 
that  would  not  be  very  ecmaideraldy  below 
cost  Tlx  defMdanta  dahn  that  Mr.  Hugh* 
ey  was  fully  advised  of  these  proceeding!  on 
their  part  He  admits  that  he  consented  to 
rhsnglng  of  tbe  plan.  He  denies  that 
he  consented  or  advised  or  arranged  for  the 
other  changea,  to  wit  the  grading  of  the 
atraet  tbe  building  of  the  walls,  and  tiHe 
building  of  the  houses.  He  admits  that  he 
ms  Informed  of  tiiew  things,  bnt  says  that 
the  grading  bad  been  partly  done  befcnre  he 
waa  Informed  of  It  and  It  was  after  the 
work  waa  In  progreis  tluit  he  was  Informed 
of  tbe  other  matters,  and  that  be  neither 
assented  nor  dissented,  deeming  It  the  bnsl- 
ness  of  tbe  defendanta  It  would  have  been 
a  very  safe  thing  for  the  defendants  to  have 
bad  on  agroement  in  writing  with  Mr.  Hni^ 
ey,  so  that  there  woold  be  no  question  about 
hit  aisent  to  tiietr  spending  moni^  In  tbls 
way.  He  might  have  known  of  their  dohig 
Ola  worit  nnd,  aaanmlng  that  it  waa  their 
own  lookout  nnd  tiiat  tiiey  were  reapoBalbl^ 
have  decided  to  stand  on  bis  agree  mart. 
From  the  teatlmooy,  I  am  unaUs  to  find  af- 
firmative that  Mr.  Hngbey  advised  and 
formally  aaseated  to  this  work  being  done, 
as  a  part  of  the  bnstness  of  the  defendants 
in  carrying  ont  their  tmsts;  bnt  I  do  find, 
from  bit  own  testimony,  tbat  be  knew  of  tbe 
wortE  progreasing,  and  knew  that  tbey  snp- 
pooed  Uiat  tbe  cost  would  come  out  of  the 
gen«Hl  fnnd,  and  tbat  be  did  not  object 
thereto. 

"The  defendanta,  according  to  their  testi- 
mtmy,  had  received  oa  the  sale  of  the  resi- 
denco  property,  and  from  other  sources,  the 
sum  of  10,712.89.  Dp  to  May  7.  1806^  the  date 
of  filing  tbe  amwded  answw.  Tbe  defend- 
ants filed  witii  their  amended  answer  an 
account  of  the  receipts  and  e^^endltares.  A 
portion  of  these  expenditures  or  payments 
the  plaintiff  admlta.  The  otlms  he  admits 
were  paid,  bnt  denies  that  tb^  are  to  be 
charged  agalut  the  plalntlfl  hi  this  action. 
The  Itesu  admitted  are:  Interest  <m  the 
moartgsge,  in  all,  ¥1,766.86;  payment  of  tax- 
es, 1872.84;  and  paynmita  on  the  principal 
of  the  mortgage,  $140  on  May  1,  1884,  and 
84,400  on  May  14^  1896;  In  alt  17,268:18. 
The  defendanta  also  paid,  in  additl<m  to 
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these  Itons,  the  iherilTa  costs  and  list  of 

lleiw.  together,  $128;  (222.92  to  Mr.  Brlckel 
on  account  of  the  principal  and  Interest  of 
the  mortgage;  other  costs,  running  frmn 
September  29.  1802,  to  May  27.  1895,  which. 
In  Bzhlblt  F,  offwed  In  OTldence.  are  called 
'court  costs/  and  Include  recording  of  deeds, 
admowled^ng  mortgages,  satisfring  rec- 
ords, power  of  attorney,  and  so  on,  Incurred 
In  the  purchase  at  sberlfTs  sale,  or  In  the 
TarloDS  transfers  tiiat  have  been  made  In 
relation  to  this  trust,  amounting  In  aU  to 
945.00;  176,  attorney's  fees  to  Magnns 
Fflaum,  JUaq.,  for  the  management  of  this 
business  (he  being  attorney  for  the  trustees); 
$161.40  for  insurance  od  the  residence  prop- 
erty before  it  was  sold;  sundry  items  for 
surveying  and  adrertlsing  In  relation  to  these 
lots,  amounting  In  all  to  $181.  Then  there 
are  other  charges  for  which  the  defendants 
claim  credit:  Sundry  Items  In  their  account, 
amounting  to  $1,777^  whtcb  was  the  cost 
of  buUdtug  these  permanent  walla,  wblcb  are 
made  foundations  of  houses,  and  which  the 
plaintiff  denies,  as  affecting  faim;  and  also 
the  amount  i>ald  for  building  the  houses. 
$3,829.17;  extra  work  on  the  street  lots,  $37.- 
16;  for  plumbing,  $211;  for  lime  and  sand, 
$14.30;  and  for  an  architect,  $283.85,— which 
defendanta  claim  should  be  allowed,  and 
plaintiff  denies.  There  are  for  repairing 
streets,  and  grading,  and  making  fences 
(three  items),  in  all,  $1,174.62.  We  find  that 
the  cost  of  the  snrreylng  for  the  new  plan, 
and  the  making  plans  of  lots,  was  with  the 
consent  and  approval  of  Mr.  Hugbey,  and 
was  a  reasonable  expense  to  incur  In  the 
management  of  the  trust,  and  that  the  item 
for  bnildlDg  fences,  under  the  circumstances 
alleged,  was  a  part  of  the  management  of  the 
trust  The  sheriff's  costs  and  list  of  Hens 
are  a  part  of  the  necessary  expense,  as  also 
the  court  costs,  and  the  attorney's  fee  of  $70. 
and  the  insurance;  and  It  would  seem  to  us 
that  the  reasonable  cost  of  grading  the  street 
to  make  It  accesdble,  so  as  to  sell  the  lots 
In  a  new  plan,  would  be  a  clear  exercise  of 
discretion,  as  lots  were  hardly  salable,  If  in- 
accessible. These  large  walls  and  the  build- 
ing of  the  houses  were  matters  which  were 
outside  of  the  discretion  of  the  executors,  as 
to  the  other  parties,  unless  by  their  direction 
and  agreement;  and  the  trustees  took  the 
risk  and  responsibility  thHnselTes.  As  to 
whether  the  facts  found  on  the  testimony 
make  such  a  consent  and  agreement  1>  fur- 
ther on. 

"Conclusions  of  law. 

"In  this  case  the  ftrst  qoestlon  la  a«  to  the 
agreement  D^endants'  answer  denies  that 
they  are  trustees,  or  that  there  la  any  trust 
In  this  case,  and  that  view  haa  been  strenu- 
ously argued  by  counsel;  and  yet  the  facts 
they  admit  clearly  make  them  trustees,  and 
tnwtees  In  part  for  the  plaintiff.  Whether 
this  agreement  should  have  been  made  or  not 
Is  not  a  mattw  for  us  to  determine.   It  Is  at 


leaat  a  very  gnat  risk'to  take,  for  execnton 
or  trustees  to  undertake  to  save  claims  by  In- 
ctUTlng  such  expense.  The  aherurs  sale  Indi- 
cates that  the  agreement  was  largely  for  the 
benefit  ot  the  Kaiser  estate.  The  property 
was  supposed  by  these  executors  to  be  worth 
much  more  than  the  mortgage  and  the  first 
judgments,  or  th^  wonU  not  have  bid  the 
prlca  they  dkL  More  than  the  amount  cbac 
Mr.  Hsgbey  agreed  to  take  on  his  Jndgmentt 
was  realized  from  tlie  sberUTa  sale.  W«  in* 
terpret  this  agreement  to  mean  that  these 
defendants  tooir  this  property  as  tmstees, 
with  the  understanding  that  they  were  to 
snbdiTide  the  property,  or  sell  under  the  snb- 
divlsloDS  that  bad  been  made  by  Klopf«.  la 
a  reasonable  and  ordinary  way.  It  meant 
of  course,  that  they  were  to  sell  off  the  prop- 
erty, and  not  only  pay  the  mortgage  Indebted- 
ness, but  pay  the  ^,000  to  Mr.  Ungbey  with- 
in a  reasonable  time.  That  $3,000  was  not  to 
bear  interest  and  that  of  Itself  would  re- 
quire prompt  action  and  prompt  sales  on  the 
part  of  the  trustees.  Uood  faith  to  Mr.  Uugb- 
ey  required  that  They  agreed  to  take  care 
of  the  mortgage  debt  and  we  interpret  the 
agreement  to  mean  that  after  payment  of  the 
reasonable  and  proper  expenses  the  monuy 
was  to  be  divided  from  time  to  time,  so  that 
Mr.  Hughey  would  get  the  proportion  which 
bis  $8,000  bore  to  the  $10,253.80  of  the  mort- 
gage. This,  we  think,  is  the  clear  and  reason- 
able construction  of  the  agreement  The  de- 
fendants have  not  proceeded  with  the  prompt- 
ness that  truateM  should  have  done,  under  an 
agreement  of  this  kind.  We  are  of  the  opm- 
Ion  that  they  themselves  run  the  risk  of  gec- 
tli^  back  the  money  that  they  have  put  in 
these  houses  and  these  walls;  but  Mr.  Hugb- 
ey  liaving  had  knowledge  that  they  were 
Imilding  these,  and  doing  this  looking  towards 
the  sale  of  the  property,  and  not  liaving  ob- 
jected and  protested,  we  are  of  the  opinion 
that  eqully  requires  that  these  trustees  should 
not  at  present,  be  obliged  to  pay  out  of  their 
own  funds  money  which  they  do  not  havp  on 
band.  They  have  paid  the  mortgage  Indebt- 
edness, to  the  amount  of  $4,815.  Substantial- 
ly, they  have  advanced  most  of  the  money 
to  make  these  improvements  on  the  property 
and  build  these  houses.  We  will  not  order, 
at  present  that  the  defendants  pay  any  part 
of  this  money  to  Mr.  Uugbey  or  his  repre- 
sentatives; but  under  the  circumstances,  this 
agreement  having  been  made  looking  towards 
a  speedy  sale  of  the  property  In  subdivisions, 
and  Mr.  Hughey  having  agreed  that  no  inters 
est  should  be  paid,  we  think  that  his  repre- 
sentative is,  In  equity,  entitled  to  Interest  od 
the  $3,000,  after  one  year  from  the  date  of  the 
sheriff's  sale.  The  Items  of  $1,777.88.  $3.82a- 
17,  paid  to  Mr.  Feller,  the  plumbing  bills  of 
$211,  and  the  architect's  bill  of  $283.86.  should 
be  paid  hereafter  only  after  the  payment  of 
the  amount  coming  to  the  plaintiff.  AU  the 
other  Items  are  chargeable  before  flie  money 
la  coming  to  the  plaintiff." 
Exhibit  A:  "ThU  agreement,  made  June  28i 
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1802,  by  and  between  Frank  W.  Hnghey,  a» 
^slgnee  of  two  certain  Judgments  against 
Charles  Ellopfer  (Nob.  GOl  and  002,  June  term, 
1890),  of  the  first  part,  and  Magnus  Pflaam, 
attorney  and  trustee  In  this  behalf  of  the  es- 
tate of  John  Kaiser,  deceased,  of  the  other 
part,  wltnesseth:  That.  In  consideration  of 
the  conditions  and  stipulations  hereinafter 
mentioned,  the  said  Frank  W.  Hugbey  will 
asaign  the  said  above-mentioned  two  Judg- 
menta  to  the  said  Magnus  Fflanm,  attorney 
and  trustee  In  this  behalf  of  the  estate  of 
John  Kaiser,  deceased.  First  The  said  Frank 
W.  Hughey  Is  to  receive  for  said  two  Judg> 
mentB  the  sum  of  three  thousand  ($3,000.00) 
dollars,  wltliout  Interest,  as  follows,  to  wit: 
Whereas,  tlie  said  two  judgments  are  liens 
upon  the  real  estate  of  said  Cbarlea  Klopfer, 
succeeding  a  pi4or  mortgage  of  ten  thousand 
($10,000.00)  dollars,  and  preceding  Judgments 
aggregating  about  sixteen  thousand  (fl6.000.- 
00)  dollars,  due  to  said  John  Kaiser's  estate; 
and  whereas,  to  collect  the  judgments  herein 
mentioned.  It  Is  necessary  to  control  said  pre- 
ceding mortgage,  which  Is  contemplated  by 
the  said  Magnus  Pflaum.  to  foreclose  the  same, 
buy  In  the  land,  subdivide  and  sell  the  same, 
aiid  for  the  purpose  of  controlling  said  mort- 
gage It  Is  necessary  to  borrow  sufficient  money 
for  the  purchase  thereof,  as  well  as  for  ex- 
pense of  sheriff's  sale,  which  said  borrowed 
money  most  first  be  repaid  out  of  the  pro- 
ceeds of  the  subdivision  sales:  Now,  there- 
fore. It  Is  hereby  agreed  and  understood  that 
the  above-mentioned  three  thousand  ($3,000.- 
00)  dollara  are  to  be  paid  to  said  Frank  W. 
Hughey  after  the  payment:  First,  of  all  in- 
terest due  upon  said  mortgage,  or  a  renewal 
thereof;  second,  after  payment  of  taxes  and 
assessments  due,  from  time  to  time  accru- 
ing; third,  after  the  payment  from  each  of 
said  subdivision  sales  of  the  proportionate 
part  of  the  principal  due  upon  said  mortgage, 
the  remainder  of  the  proceeds  from  each  sale, 
until  three  thousand  ($3,000.00)  dollars,  with- 
out interest,  is  paid;  and  whereas,  the  said 
remaining  portion  of  the  proceeds  of  each 
subdivision  sale  may  consist  of  purchase 
money  mortgages,  said  Frank  W.  Hughey  to 
have  the  option  to  accept  the  same  as  money 
at  the  face  value.  And  It  Is  hereby  fully  un- 
derstood and  agreed  that  the  said  Magnus 
Pflaum,  attorney  and  trustee  as  aforesaid,  by 
authority  of  his  clients,  will  protect  the  said 
Frank  W.  Hughey  of  and  from  any  possible 
loss  or  Injury  by  reason  of  nonpayment  of 
Interest  on  said  renewed  mortgage,  or  non- 
payment of  taxes  or  assessments,  by  which 
the  said  property  might  be  sold  and  his  title 
devested.  It  Is  understood  that  two  hundred 
and  fifty  ($^.00)  dollars  have  been  paid  here- 
tofore on  account  of  the  original  Judgments 
against  Klopfer,  assigned  as  before  written. 
The  original  amount  of  said  Judgments  was 
thirty-five  hundred  and  fifty  ($3,550.00)  dol- 
lars, with  Interest  from  March  17. 1891.  And 
It  Is  farther  agreed  that  If  after  the  asslgn- 
meat  of  tlia  mSA  Judgment  to  Magnus  Pflaum, 


attorn^,  &&,  as  aforesaid,  and  npoa  the  iher- 
IflTs  sale  of  said  Klopfer  property.  It  shouUl 
be  bought  In  by  said  Magnns  Pflaum  at  a 
nominal  amount,  w  at  a  sum  not  snfflclent  to 
reach  the  whole  sum  due  upon  the  said  Judg- 
ments, that  In  that  case  he,  the  said  Mag- 
nus Pflaum.  will  reassign  to  the  said  Frank 
W.  Hughey  all  thereof  over  and  above  the 
sum  of  three  thousand  ($3,000.00)  dollars. 
Frank  W.  Hughey.  Magnus  Pflaum,  Attorney 
and  Trustee." 

M.  Pflaum,  for  appellants.  James  B.  Stw>- 
rett,  for  appellee. 

PER  OURIAM.  The  decree  In  this  case  Is 
affirmed,  on  tlie  (pinion  at  the  teamed  conit 
betov. 


In  re  BAILET. 
Appeal  ot  SHAW. 
(Supreme  Oourt  of  PennsrlTania.    Nor.  14, 
188&)  • 

Abbionbs  »oa  Crbditors— AocooNTS. 
An  assignee  for  benefit  of  creditors  U 
properly  surcharged  with  $2,800.  he  having 
paid  a  jadgment  of  ^.800  collnslTely  confessed 
by  the  aBBiKnor  to  D.,  of  which  collusion  the 
assignee  had  snffldent  notice  to  put  him  on 
Inquiry;  the  judgment  having  been  given  to 
protect  D.  SRaingt  any  possible  fotnre  loss  on 
account  of  his  Indorsement  of  notes  amounting 
to  $2,900,  on  which  the  assignor  was  a  prior 
indorser;  and  D.  having  kept  the  whole  $2,900 
obtained  on  the  judgment,  though  paying  only 
$000  of  the  notes,— the  balance  being  paid 
others. 

Appeal  from  court  of  common  pleas.  Alle- 
gheny county. 

Accounting  by  W.  J.  Shaw,  assignee  for  the 
benefit  of  creditors  of  James  P.  Bailey.  The 
auditor  to  pass  on  exceptions  to  the  assignee's 
account  surcharged  him  with  certain  Items, 
and  from  the  Judgment  conflrmhig  the  audi- 
tor's r^rt  tlie  asslgiue  ajqjeab.  Affirmed. 

The  assignee  on  hli  appeal  complains  only 
of  an  Item  of  $2,300  with  which  he  was  sor- 
charged.  This  arose  oat  of  a  Judgment  d 
$2,900  confessed  by  ttie  assignor  to  Bartholo- 
mew Donovan.  The  auditor  found  that  this 
judgment,  which  was  psid  In  full,  was  collu- 
sive, of  which  collusion  the  assignee  hsd  suffi- 
cient notice  to  pnt  him  on  Inquiry;  It  being 
given  merely  to  protect  Donovan  against  pos- 
sible future  loss  on  acconnt  ctf  Us  Indorsement 
of  notes  amounting  to  $2,900.  on  wtateh  Bailey 
was  a  prlw  hidorser.  and  Dmwran  having 
kept  the  whole  $2,900  obtained  on  the  Judg- 
ment thongh  he  paid  only  $600  of  the  notes,— 
the  balance  having  been  paid  by  others. 

George  R.  Wallace,  for  appellant  Jennings 
&  WasBOD,  for  appellee. 

PER  CURIAM.  We  are  convinced  that  the 
conclusions  of  fact  found  by  the  auditor  In 
the  court  below  were  Justified  by  the  evi- 
dence, and,  as  the  report  was  confirmed  by  the 
court  th^  have  aU  the  force  of  the  wdlct 
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of  m  Jnry.  We  find  no  error  fn  tiie  conclo- 
Bkms  ot  law  contained  tn  the  report,  and  we 
■□stain  tbe  conrt  below  In  diamlesiiis  tbe  ex- 
ceptions. The  aeslgnments  of  error  are  dis- 
latned.  Decree  aflSrmed,  and  appeal  dlamlas- 
ed,  at  tbe  cott  of  ttw  appeHUuit 


AKTN  et  al.  t.  MARSHALL  OIL  CO.  et  al. 

(Supreme  Court  of  PennsylTanla.   Not.  14. 
1898.) 

JClKBS  AND  HiNBBALS — OlL  AW  QlS  LBASK— CoS- 
tTBCCTIOX— FORFEITDRB — FbADD— COTENAKTS 

— DiaooTBRT— JnaiflSiOTioa— Laobbs. 

1.  E«Qlty  haa  Jnrisdletion  (rf  a  bill  for  dis- 
covery to  ascertain  the  riehts  and  relatloBS  of 
the  parties  to  a  lease  of  oil  and  gas  lands,  and 
■nbleases  thereunder,  and  for  an  accounting 
for  the  profits  from  the  sale  of  the  gat. 

2.  Plaintiffs,  who  bad  leased  oil  land  from 
the  owner,  sublet  a  portion  of  It  to  an  oil  com- 
pany, reserving  certain  royalties.  The  latter, 
after  digging  a  well,  obtained  a  new  lease  di- 
rectly from  the  owner,  and  aasigned  It  to  an- 
other oil  companj,  which  la  turn  assigned  it 
to  a  gas  company.  These  last  two  companies 
had  notice  of  plaintiffs'  lease  to  tbe  first  com- 
pany, and  none  of  them  had  Inquired  whether 
^intiffs  had  abandoned  tbeic  leaecw  Betd  that, 
where  pbiintlffB  bad  said  or  done  aMbbig  to 
mislead  the  companiea,  tbey  wwe  not  guilty  of 
laches  in  not  brmging  a  bill  for  an  accounting 
and  discoTery  under  their  lease  until  OTer  five 
years  after  Uie  completion  of.  the  well  and  the 
alignment  of  the  second  leaae, 

8.  Plaintiffs  leased  oil  and  gas  land  from  the 
owner  in  consideration  of  a  quarterly  rental, 
and  a  portion  of  the  oil  or  gas  which  might  be 
discomed.  They  sublet  a  portion  of  the  prem- 
ises to  an  oil  company,  subject  to  the  eondi- 
ttona  of  the  original  lease,  which  the  sublessees 
assumed.  Plaintiffs  continned  to  pay  the  rent 
until  that  falling  due  on  May  13,  1888,  which 
was  not  paid.  On  Jane  19,  1888,  the  owner  ex- 
ecuted a  new  lease  directly  to  the  sublessees, 
providing  that  they  shonld  stand  between  him 
and  "all  who  may  have  daims  to  this  lease." 
Betd,  that  the  latter  lease  did  not  work  a  for- 
feiture of  plaintiffs'  lease  from  the  owner. 

4.  Plaintiffs  leased  oil  and  gaa  land  from  the 
owner,  and  afterwards  sublet  a  portion  of  It  to 
an  oil  company,  which  agreed  to  drill  two  wells, 
and  pay  piainuffs  one-fourth  of  the  profits  from 
them.  After  completing  one  well,  the  sub- 
lessees procured  a  lease  direct  from  tbe  owner, 
which  did  not  require  two  wells,  or  payment  of 
the  royalties.  Hdd,  that  the  second  lease  was 
a  fraud  on  plalntlflh. 

6.  A  sale,  by  the  lessees  of  a  gas  well,  of  the 
gas  flowing  from  it,  to  a  ns  company,  which 
took  charge  of  the  well  and  conducted  the  gas 
off  the  premises,  is  really  a  sublease  of  the  well 
Itself. 

6.  A  covenant,  In  a  lease  of  oil  and  gas  land, 
to  give  to  the  lessor  a  portion  of  all  oil  and  tlie 
profits  ot  all  gaa  discovered  on  the  land.  Is  a 
covenant  running  with  the  land. 

7.  In  ascertaining  the  amount  due  under  a 
covenant  In  a  lease  of  gas  Innd,  to  give  one- 
fourth  of  the  profits  of  all  gas  "conducted  off 
tbe  premises,  for  use  or  sale,"  above  the  costs, 
all  expenses,  including  cost  of  pipea  and  ma- 
terials, and  nayments  for  right  of  way  and  ttx 
employte*  aalaries.  are  to  be  deducted  from  the 
sales. 

8.  And  gaa  used  by  tbe  lessee  should  be  char- 
ged for  at  the  same  ratos  as  if  sold  to  others. 

Appeal  from  court  of  common  plena,  Alle- 
gheny conuty. 
BUI  bT  I,  B.  Akin  and  others  againat  the 


MarsbaQ  Oil  Company  and  others  for  discor- 
ery.to  ascertain  the  relations  of  the  parties 
to  gas  leases,  and  for  an  account  for  plain 
tiffs'  share  of  the  profits  from  a  sale  <rf 
Decree  for  plalntifTs,  appointing  a  mafltn*  to 
take  testimony  and  state  an  acconnt,  and  de- 
fendant the  Marshall  00  CtHnpany  appeal^i. 
AfOrmed. 

The  trial  court  rendered  ah  opinion  as  fol- 
Iowa: 

"Flndlnga  of  Fact 

"a)  On  the  13th  day  of  NoTcmber,  1885. 
John  Grimes  gave  an  oil  and  gas  lease  to  J. 
B.  Akin,  bis  executors,  admtnistrators.  and 
assigns,  of  100  acres  of  land  In  Washington 
county,  *for  the  sole  and  only  purpose  of  drill- 
ing and  operating  tor  petroleum  oil  or  gas. 
for  the  term  of  three  years,  or  as  long  thete- 
after  as  oil  or  gas  la  found  In  paying  quanti- 
tles.'  Akin  was  to.  glre  one-elghtli  oi  tbe 
oil,  and  pay  'seven  hundred  dcdlani  an- 
num for  the  gas  from  earfi  and  error  well 
drilled  on  the  premises,  in  case  the  gaa  la  con- 
ducted and  used  off  the  premises.*  Akin  was 
to  complete  one  well  wltbiu  a  year  from  tbe 
date  of  the  lease.  He  was  to  pay  Glrhnea  '<xie 
hundred  and  fifty  dollars  per  annana,  com- 
menchig  six  months  after  this  date,*  payable 
quarterly;  and  Orlmes  agreed  to  acc^t  that 
sum  'as  full  consideration  and  payment  for 
ea^  yearly  delay,  until  one  well  shall  be 
completed.'  And  a  faUure  to  complete  <Hie 
wen  or  to  make  any  of  said  payments  within 
flucb  time  rendered  the  lease  null  and  void. 
The  lease  was  acknowledged  by  Orimes  on 
the  8d  day  of  December,  1885,  and  waa  re- 
corded In  Washington  county  July  23,  1888. 

"(2)  Akin  sold  and  aarigned  one-half  Inters 
est  In  tbe  lease  to  R.  B.  Stone,  A.  J.  Haael- 
ttae,  and  C.  W.  Stone  on  the  2d  day  of  De- 
cember, 1886,  which  was  acknowledged  the 
same  day  and  recorded  the  same  day,  In 
Washington  county.  Akin  ft  Co.  drilled  no 
well,  but  paid  the  quarterly  Installments.  On 
August  19,  1887,  they  executed  a  lease  to 
the  Marshall  Oil  Company  of  fifty  acres  of  tiie 
farm;  reciting  the  lease  from  Orlmes  to  Akin, 
and  Its  provisions.  The  lesse  was  YOr  the 
sole  and  only  purpose  of  drilling  and  opera- 
ting for  petroleum  oil  or  gaa  for  the  period  of 
one  year,  and  as  long  thereafter,  less  than 
the  term  of  said  original  lease,  as  oil  or  gas 
may  be  found  In  paying  quantities,— stibject. 
however,  to  all  the  reservatlonB,  stipulations, 
rents,  and  covenants  In  said  original  lease 
contained,  all  of  which  are  to  be  faithfully 
kept  and  performed  by  tiie.sald  party  of  the 
second  part  [the  Marshall  On  Company],  Its 
successors  and  assigns.'  Tbe  Marshall  OQ 
Company  agreed  to  drill  four  wells,— one  to 
be  completed  within  four  months,  one  in  eight 
months,  one  In  twelve  months,  and  one  In  six- 
teen months.  There  was  this  further  prori- 
slon,  which  Is  tbe  foundation  of  this  salt:  *In 
further  consideration  of  the  lease  hereby 
granted,  the  said  parties  of  the  second  part 
[the  Marshall  Oil  Company],  for  ttaelf.  lt> 
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suocesain  and  BSBlgns,  agrees  to  give  to  said 
patties  of  the  first  part  [the  plaintiffs],  Ihelr 
executors,  administrators,  and  assigns,  one- 
foortb  at  all  petroleum  produced  from  aald 
premises  [one-eighth  to  the  credit  of  John 
iirlmes,  the  original  lessor,  and  one-eighth  to 
the  lessors  of  this  lease].  It  Is  also  agreed 
that  in  case  gas  shall  be  discovered,  and  con- 
ducted off  the  premises  for  use  or  sale,  the 
said  parties  of  the  first  pari;  In  the  propM- 
tlonate  interests  aforesaid,  shall  receive  one- 
fourth  of  the  profits  thereof  ahove  cost  and 
bonus  of  seven  hundred  dollars  to  the  original 
lessor.*  This  lease  was  acknowledged  on  the 
19th  day  of  Angust,  1887,  and  recorded  In 
Washington  connty  on  tlie  20th  day  of  Au- 
gust, 1887, 

"(S)  On  December  25,  1887,  Akin  &  Co. 
made  a  supplemental  lease  to  the  Marshall 
Oil  Company  of  thirty  acres  more  of  the 
Grimes  farm,  on  the  same  terms,  stipulations, 
and  conditions  as  the  lease  of  the  fifty  acres; 
reciting  It,  and  providing  that  In  place  of  the 
four  wells,  none  of  which  had  been  drilled, 
two  wells  should  be  drilled,  one  on  the  fifty- 
acre  tract  and  one  on  the  thirty-acre  tract, 
and  that  one  well  should  be  completed  within 
four  months;  'and  as  to  all  wells  that  may 
be  driUed  on  ettlier  portion  of  said  premises, 
the  royalty  of  oil  and  gas  shall  be  as  fixed 
by  the  lease'  of  the  fifty-acre  tract 

The  Marshall  Oil  Company  then  pro- 
ceeded to  drill  a  well,  which  was  completed 
on  the  8th  day  of  May,  ISSS,— the  only  well 
ever  drilled  on  the  Grimes  farm.  It  was 
drilled  down  to  the  oil  rock,  but  produced  no 
oil.  It  was  a  strong  gas  well.  The  Marshall 
Oil  Company  did  not  attempt  to  utilize  the 
gas,  but  for  a  month  or  so  endeavored  to  sell 
the  well.  After  some  delay  and  negotiations 
they  sold  it  to  the  Washington  Oil  Company, 
In  connection  with  a  leaie  for  fifteen  acres, 
for  $4,000. 

"(5)  While  these  negotiations  were  going 
on,  and  while  the  well  was  being  gauged  to 
ascertain  the  pressure  of  the  gas,  the  MarshaU 
Oil  Company  obtained  a  lease  of  John  Orimes 
for  the  whole  farm,  dated  the  19th  of  June, 
1888.  This  lease  was  nearly  identical  with 
the  lease  from  Orimes  to  Akin,  except  that 
$GO0  Instead  of  $700  per  annum  should  be 
paid  for  every  gas  well,  when  the  gas  should 
be  conducted  and  used  ofiF  the  premises,  and 
for  the  gas  well  then  completed  |700  per  an- 
num should  be  paid;  and  there  was  no  re- 
quirement In  this  lease  to  put  down  any  addi- 
tional well.  This  lease  was  acknowledged 
l>y  Grimes  on  July  4,  1888.  Grimes,  by  a 
separate  agreement,  agreed  to  reduce  the  an- 
nual rental  of  the  gas  well  to  $500.  The  Mar- 
shall Oil  Company  then,  by  sale  and  lease 
dated  July  6,  1888,  sold  the  well,  and  leased 
fifteen  acres  to  the  Washington  Oil  Company, 
In  consideration  of  $4,000  cash  paid,  and  sub- 
ject to  all  the  terms  and  conditions  of  the 
lease  of  the  19th  of  June,  ISSS. 

"(6)  The  Washington  Oil  Company  tubed 
tbe  well,  and  conducted  the  gas  off  the  prem- 


ises, for  sale  or  use,  from  August,  1888,  to 
September  2,  1889,  and  then  sold  the  gas  to 
the  Taylorstown  Natural  Gas  Company,  by 
bill  of  sale  dated  September  2. 18S9;  and  that 
company  has  been  conducting  the  gas  off  the 
premises  and  selling  it  ever  since. 

"(7)  The  rent  due  to  Grimes  on  his  lease 
to  Akin  was  paid  promptly  until  February 
13,  1888.  The  rent  for  the  quarts  ending 
May  13,  1888,  was  not  paid. 

"(S)  Grimes  never  declared  &  forfeiture  of 
his  lease  to  Akin  of  November  18,  1885. 
When  he  made  the  lease  to  the  Marshall  OU 
Company  of  June  19,  1888,  he  required  a 
statement  to  be  Inserted  in  the  lease,  before 
he  would  sign  it,  as  follows:  'The  imrty  of 
the  second  part  [The  Marshall  Oil  Company] 
agrees  to  stand  between  the  party  of  the  first 
part  [himself]  and  ail  who  may  have  clalmA 
to  this  lease.'  After  the  lease  was  signed  he 
said  to  Mr.  Akin  that  he  signed  it  because 
he  wanted  to  get  all  the  money  oat  of  the 
farm  he  could;  that  he  didn't  know  wlietber 
his  lease  was  good  or  not,  but  the  MarshaU 
OU  Company  had  agreed  to  stand  between 
him  and  harm. 

"(9)  The  Taylorstown  Natural  Gas  Com- 
pany was  simidy  a  device  of  the  Wasbington 
Oil  Company  to  get  certain  privileges  and 
advantages  which  It  could  not  get  under  its 
charter.  It  wanted  the  power  to  secure  the 
right  of  way  for  laying  pipes  and  conducting 
gas  to  distant  points  and  selling  it,  which  It 
could  not  do  under  its  charter  as  an  oil  com- 
pany. The  large  majority  of  the  stock  of  the 
Taylorstown  Natural  Gas  Company  is  owned 
by  the  Washington  OU  Company,  the  officers 
of  the  two  companies  are  nearly  the  same, 
the  Washington  OU  Company  lias  the  entire 
management  and  control  of  the  business,  and 
receives  all,  or  nearly  all,  the  i^flts.  The 
paper  of  September  2,  1889,  although  called  a 
*biU  of  sale,'  ts  virtually  a  lease.  No  casb  or 
hand  money  was  paid.  It  sells  the  gas  of  the 
well  for  twenty  years,  if  it  shaU  so  long  pay 
to  pipe  it;  the  Taylorstown  Natural  Gas  Com- 
pany to  pay  the  annual  royalty  to  Grimes, 
and  $400  a  year  to  the  WaiBdilngtoa  011  Oom- 
pany. 

"(10)  When  the  driUing  ceased.  May  8, 1888» 
the  flow  of  gas  indicated  a  strong  gas  welL 
Several  tests  were  made  to  ascertain  the  pres- 
sure, and  each  test  showed  an  Increased  pres- 
sure, and  indicated  a  very  strong  gas  welL 
By  the  4th  of  July,  when  the  Marshall  OU 
Company  sold  to  the  Washington  OU  Com- 
pany, It  was  known  to  be  a  remarkably 
strong  gas  weU,— a  wond^ful  gas  well,  as 
some  of  the  witnesses  described  It  It  has 
produced  an  Immense  volume  of  gas,  sufficient 
to  supply  the  boilers  for  drilling  forty  or  fifty 
wells  at  the  same  time,  and  stlU  continues, 
after  nine  years,  to  produce  gas,  with  little  or 
no  diminution  of  force  or  volume. 

*'(11)  After  the  gas  weU  was  completed, 
May  8.  1888,  by  the  Marshall  OU  Company, 
the  plaintiffs  did  nothing  under  the  Grimes 
lease  to  Akin;  and  althongh  they  knew  of 
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the  Grimes  lease  to  flw  Marshall  Oil  Com- 
pany, of  June  19,  1888,  tbey  took  no  legal 
st^  to  test  that  lease,  and  made  no  demand 
of  any  of  the  defendant  companies  for  a  share 
of  the  profits  of  the  gas,  until  about  the  time 
this  blU  was  filed,  July  20,  1883.  five  yean 
after  Uie  Marahall  OU  Company  had  sold  to 
the  Washington  OO  Company. 

"CoQclosIons  of  Law. 

**(1)  Is  this  a  propn  case  for  a  court  of 
equity?  The  hill  was  filed  for  discovery,  to 
ascertain  the  facta  aa  to  the  relations  of  the 
different  defendants  to  the  question  at  Issue, 
as  to  the  disposal  of  the  gas  from  the  well, 
and  for  an  account  for  ^Intlffs*  share  of 
the  profits  from  the  sale  of  the  gas.  These 
matters  bring  the  case  properly  within  the 
Jurisdiction  of  a  court  ot  equity. 

"(2)  It  Is  claimed  that  the  plaintiffs  were 
guilty  of  such  laches  that  they  cannot  main- 
tain this  bilL  The  statute  of  limitations  can- 
not apply,  for  the  delay  in  bringing  suit  la 
less  than  six  years  from  the  time  the  well 
was  completed.  It  was  only  five  years  from 
the  sale  by  the  Marshall  OU  Company  to  the 
Washington  Oil  Cunpany.  and  less  than  four 
years  trom  the  sale  to  Uie  Ta^rstown  Nat- 
ural Oas  Company.  In  the  meantime,  the 
pl^tlffa  said  or  did  nothing  to  midead  the 
defendant  companies.  They  bU  had  actual  as 
well  as  constmctlTe  notice  of  the  lease  from 
plalntltTs  to  the  Marshall  OU  Company.  None 
of  them  Inquired  at  tha  plalntUbi  whether 
they  had  abandoned  their  lease,  or  contended 
it  was  still  binding.  Tlw  Marshall  OU  Com- 
pany had  a  right  to  mate  a  sale  or  lease  to 
the  Wadilngton  Oil  Company,  and  that  com- 
pany to  the  Taylorstowtt  Natural  Gas  Com- 
pany, without  the  consent  of  plaintiffs.— sub* 
Ject,  of  course,  to  the  terms  of  the  lease  of 
plaintiffs  to  the  Marshall  Oil  Company,  If  that 
lease  was  stOl  valid.  The  silence  of  the  plain- 
tiffs therefore  was  Immaterial.  If  that  lease 
was  still  valid,  they  would  have  to  account 
for  a  share  of  the  profits  from  the  sale  of  gas. 
Besides,  there  was  a  continuous  liability  from 
year  to  year. 

"(3)  The  main  ground  of  dtfense  Is  that  ttw 
lease  from  Grimes  to  Alcln  was  forfeited.  If 
that  Is  true,  the  plaintiffs  have  no  case. 
Grimes  had  a  right  to  forfeit  the  lease  for 
nonpayment  of  the  quarterly  installment  of 
rent,  but  It  is  admitted  that  the  rent  was  paid 
nntn  February  13,  18SS,  and  the  next  quarto- 
would  not  be  due  until  May  13,  1888.  The 
well  was  completed  May  8,  1888.  After  the 
lease  from  plaintiffs,  the  Marshall  Ofl  Com- 
pany was  liable  to  pay  the  rent  Of  course, 
If  neither  party  paid  Grimes,  he  could  forfeit 
the  lease.  Did  he  do  so?  Mr.  Hart,  a  mem- 
ber of  the  Marshall  OU  Company,  testified 
that  when  Grimes  visited  the  well  on  the  7th 
or  Sth  of  May,  while  they  were  finishing  the 
drilling,  and  discovered  It  was  a  gas  wdl, 
Grimes  said  to  him.  The  lease  IS  forfeited  for 
nonpayment  of  rent*  Grimes  denies  this,  bnt 
Grimes  could  not  forfeit  the  lease  thea,  as  no 


rent  was  due^  or  would  be  doe  until  the  13tb 
of  May.  But  It  Is  ccmtended  ttiat  the  lease  o: 
Grimes  to  the  Marshall  OU  Ccmpany  of  June 
19,  1888,  waa  a  declaration  of  fiwfeitBre. 
That  would  be  true,  if  the  lease  was  made 
for  that  purpose,  and  ordinarily  there  would 
be  that  presumption.  A  clause  In  tbAt  lease, 
inserted  at  the  request  of  Grimes  before  be 
would  sign  It,  proves  that  he  did  not  intend 
that  lease  as  a  forfeiture  of  the  prior  lease  to 
AUn.  It  was  expressly  provided  that  the 
Marshall  OU  Company  should  stand  between 
him  and  'all  who  may  have  dalnu  to  this 
lease.*  That  meana  aU  who  ml^t  have 
daims  to  the  leased  ^mlses  under  a  former 
lease.  This  clanse  proves  two  things:  FbsL 
it  was  not  an  act  on  the  part  at  Grimes  In- 
tended to  dedare  a  forfeiture;  and,  second, 
that  the  Marshall  Oil  Company  knew  that 
fact,  and  tooit  that  lease  with  fuU  knoiriedge 
that  there  might  be  a  contest,  and  volnntaril; 
assumed  the  risk. 

"(4)  It  is  very  evident  that  the  MamhaU  Oil 
Company,  in  procuring  the  lease  from  Grimei 
of  June  19 tb.  acted  in  bad  faith,  and  was 
guli^  ot  a  legal  fraud  upon  the  plalntUtB. 
They  were  bound,  under  the  jdaintUTa  lease, 
to  drill  ano&er  wdl,  and  pay  one-foorth  itf 
the  profits  from  the  sale  of  gas.  They  were 
negotiating  with  the  Washington  OU  Com- 
pany to  buy  the  pnqwrty.  They  iHnciired  tlib 
lease  trran  Grlma  for  two  purposes:  First 
to  get  dear  of  drilling  another  w^,  whicb 
they  were  hotmd  to  do  under  the  tease  from 
the  plaintiffs,  and  there  Is  nothing  In  their 
lease  from  Grimes  requiring  them  to  drUl  sn- 
other  weU;  and,  second,  to  get  dear  oi  pay- 
ing the  (me-fonrth  of  the  proBts  of  fbe  sale 
of  the  gas,  as  there  is  nothing  of  that  Und 
in  their  Grimes  lease. 

"(S)  The  Washington  OU  Company  la  not 
an  Innocent  purchuer  or  lessee.  They  knew 
that  the  Marshall  00  Company  had  drilled 
the  well  under  a  contrw;t  and  lease  from  the 
plaintiffs;  that  it  was  completed  more  than 
a  month  before  the  Grimes  lease  of  June 
19th.  Tbey  knew,  or  they  were  bound  u 
know.— because  that  lease  was  on  rectird.-al] 
the  terms  and  conditions  of  that  lease.  The 
dause  in  the  MarshaU  OO  Company's  Grimes 
lease,  that  that  company  should  stand  be- 
tweea  Grimes  and  aU  persons  dafanli^  an  ia- 
terest  In  the  lease,  was  plain  warning  thai 
the  lease  might  be  contested;  and  yet  not- 
withstanding that  knowledge  and  that  plain 
warning,  they  did  not  inquire  of  Grimes  or 
the  plaintiffs  whether  their  lease  was  forfdt- 
ed,  or  claimed  to  be  valid.  With  their 
open,  they  bought  this  well,  and  took  a  lease 
of  fifteen  acres  from  tiie  MarshaU  OU  Com- 
pany; knowing,  as  they  mast  bare  known, 
timt  In  procuring  that  lease  from  Orlmes  the 
Marshall  OU  Company  was  guUty  of  bai 
faith,  if  not  manifest  fraud,  towards  the 
plaintiffs. 

"(G)  If  the  Grimes  lease  to  the  mi.>*>..ii  qq 
Cbmpany  was  a  fraud  upon  plaintiff^  rights 
imder  the  Grimes  lease  to  Akin,  It  has  no 
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validity.  The  Marshall  Oil  CompatiT  could 
convey  by  vlrtae  of  It  do  title  or  rlgbts  to  the 
Washington  On  Company.  The  title  and 
rigrhta  conveyed  to  the  Washington  Oil  Com- 
pany moot  therefore  be  under  the  lease  from 
the  plaintiffs*  and  the  Washington  Oil  Com- 
pany would  be  a  sublessee  under  the  plain- 
tiffs' lease. 

"(7)  The  sale  of  the  gas  by  the  Washington 
Oil  Company  to  the  Taylorstown  Natural  Gas 
Company  Is  Tlrtually  a  sale  of  the  well  and 
a  part  of  the  leasehold  realty.  The  Taylors- 
town  Natural  Gas  Company  took  possession  of 
the  well  and  has  retained  possession  ever 
since.  The  Washington  Oil  Company  had 
nothing  whatever  to  do  about  the  well  or  de- 
Uv^ng  the  gas.  The  parties  cannot  change 
or  disguise  the  real  transactifm  by  caning  R 
a  'bill  of  sale.'  Oourts—especlally  courts  of 
equity— win  always  look  through  and  under^ 
neath  technical  terms,  to  get  at  the  real  trans- 
action, and  call  It  by  its  proper  name.  The 
Taytorstown  Natural  Gas  Company  Is  a  pur- 
chaser or  leseee  of  the  weU,  which,  of  course. 
Includes  the  gas  flowing  from  K;  and  this 
company  la  In  occludve  possession  and  enjoy- 
ment of  the  part  of  the  leasehold  realty.  In 
the  lease  from  the  plalntllite  to  the  Marshall 
Oil  Company.  It  Is  a  snb-snblease,  and  as 
■nch  subject  to  all  the  covenants  In  the  orlg^ 
inal  lease. 

*^St  It  the  foregi^ng  views  aie  correct  there 
can  be  but  lltUe  difficulty  m  the  Question 
whether  the  covenants  In  the  plaintiffs'  lease 
to  the  Marshall  On  Company  run  with  the 
lend.  In  general  terms,  It  may  be  said  Out 
when  a  covenant  Is  tot  the  performance  of 
■ome  duty  In  connection  with  the  possession, 
and  relating  to  the  land,  or  In  the  nature  of 
rent  or  royalty  for  the  use  and  enjoyment  of 
the  premises.  It  Is  a  covenant  running  wfth 
the  land.  Kerr.  Real  Prop.  H  1218-1222;  1 
Washb.  Real  Prop.  (Stii  Bd.)  BSB;  2  Washb. 
Real  Prop.  298;  1  Smith,  Lead.  Casi  230.  281. 
Tbe  rent  need  not  be  money.  It  may  be  a 
share  In  the  product  u  a  share  of  the  crops 
on  a  farm  or  the  share  of  on  In  an  oU  lease. 
Fennell  t,  Guffey.  189  Pa.  8t  341. 20  AtL  1048; 
Id.,  165  Pa.  St  88,  26  Atl.  785;  LandeU  v. 
Hamflton,  17S  Pa.  St  827,  84  AtL  663.  A 
share  of  the  gas  stands  on  tbe  same  footing 
as  a  shsre  of  tiie  on.  A  share  of  the  on  may 
be  delivered  at  ttie  weU  or  In  pipe  lines,  as  a 
share  of  Hie  gas  could  not  be  deUvered  In 
specie  at  the  well  or  dlsewhere.  The  only  way 
of  sharing  It  would  be  to  share  In  the  proceeds 
of  sale. 

"(9)  The  plalntlfb  are  entitled  to  an  account 
from  the  defendant  companies  of  the  profits 
realised  from  the  sale  of  tbe  gas.  To  ascer- 
tain the  profits,  aU  expenses  of  every  kind 
must  first  be  deducted  from  tbe  proceeds  of 
the  sale.  If  tiie  gas  was  used  by  the  Wadi- 
bigton  OU  Company  or  the  Taykirstown  Kat- 
nral  Gas  Oompany  In  drilUng  wells  of  their 
own,  or  otherwise  using  tlie  gas  in  their  own 
business,  they  should  be  charged  for  that  at 
the  same  rates  as  though  aold  to  otherSf  or 


what  It  was  really  wortli.  Tbe  expenses  In- 
clude seven  hundred  dollars  rental  to  Grimes 
under  the  original  lease;  coat  of  pipes  and 
other  materials  In  keeping  up  the  lines;  pay- 
ments for  right  of  way;  payments  to  all  em- 
ployes engaged  In  attending  to  the  well,  pipes, 
etc.,  and  the  business  generally  of  saving, 
transporting,  and  seUlng  the  gas.  Although 
Grimes  reduced  the  annual  rental  to  $500,  that 
was  a  special  favor  to  defendants,  of  which 
the  plaintiffs  cannot  claim  any  benefit  Their 
lease  with  Grimes  required  them  to  pay  ^700 
annuaUy. 

**A  master  wm  be  anMlnted  to  take  testi- 
mony and  state  an  account  against  the  Wash- 
ington on  Company  and  the  Taylorstown  Xat- 
ural  Gas  Comimny.  On  his  report  coming  In. 
the  court  wltt  consider  the  liability  of  the  Mar- 
aban  on  Company,  and  any  other  questions 
that  may  properly  arise.  If  the  parties  can 
agree  within  twenty  days  upon  a  master,  be 
wUl  be  appointed;  If  not  Uie  court  will  ap- 
point" 

Thomas  M.  Marshall,  Jr.,  and  Frank  P. 
Sproul,  for  appellant  A.  Leo.  Well  and  Ghas. 
M.  Thorp,  for  appellees. 

FEB  CURIAM.  We  are  entirely  satisfied  as 
to  the  correctneM  of  the  findings  of  fact  and 
conclusions  of  law  contained  In  the  opinion 
of  the  learned  court  betow,  and  on  It  we  affirm 
the  decree.  Decree  affirmed  and  appeal  dis- 
missed at  tba  costs  of  the  appeUant 


LOGAN  T.  LAWSHE. 
(Supreme  Court  of  New  Jersey.    Nov.  7, 

isga) 

FXOCBSS— TSSTB   AlTD  RSTOBK  —  ArriDAVITS  VOB 

Ordbr  or  Arrbst— DBrEOTivB  Writs— 
Waivir  bt  Appbaraxcb— PRlOTICa 

1.  Under  section  41  of  the  practice  act  (Re- 
vlaloQ.  p.  864),  which  provide  that  coarts  of 
law  Bhall  always  be  opeo  (except  on  Sanday) 
for  the  return  of  all  writs  in  civil  actions,  ex- 
cept certain  writs  therein  spectfied,  an  objee- 
tion  that  a  capias  »d  respondendum  was  re- 
turnable on  a  day  In  term,  and  not  at  the  next 
stated  term  of  the  court  after  the  teste  of  such 
writ  was  unavailing. 

2.  Affidavits  setting  ont.  as  plaintiff's  cause 
of  action,  the  seduction  of  bis  daughter,  who 
was  under  the  age  of  16,  were  sufficient  to  war- 
rant an  order  of  arrest  without  disclosing  any 
special  cause  for  such  order. 

3.  Where  less  than  16  days  Intervened  be- 
tween the  teste  of  a  writ  of  capias  and  the 
day  of  the  return,  and  defendant  appeared  to 
such  writ  and  filed  special  bail,  sucn  alleged 
defect  was  thereby  waived. 

4.  The  proper  practice,  where  there  are  in- 
firmities in  the  writ  of  capias  or  the  order  for 
bail,  is  to  apply  for  further  time  for  filing  spe- 
cial bail,  pursuant  to  section  72  of  the  prac- 
tice act  (Rerision,  p.  8(tO),  which  may  be 
granted  on  tenus  either  that  special  bail  may 
be  filed  without  waiver  of  objections  to  the 
preliminary  proceedings,  or  allowing  further 
time  to  file  such  ball,  as  section  65  of  such  act 
(Revision,  p.  859).  which  declares  that  the  fil- 
ing of  special  ball  shall  be  no  waiver,  relates 
only  to  an  applicatloD  for  an  order  to  take  tes- 
timony concerning  the  truth  of  the  affidavits 
on  which  the  order  for  ball  was  made. 
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Action  b7  WlllUm  P.  Logan  against 
ChuisB  p.  LawBbe.  On  motion  of  defendut 
to  set  aside  an  order  to  bold  to  ball,  and 
^inasb  tbe  writ  of  capias  ad  respondeadom 
Issued  tbereoo.  Denied. 

Argued  Norember  term,  1898,  before  DB- 
PVS,  VAN  STCKEL,  and  0ARBI60N,  JJ. 

W.  Holt  Apgar,  for  platntlS.  E.  H.  Walker, 
for  defendant 

DEPUE,  J.  Tbls  was  an  action  brought  hj 
a  father  for  the  seduction  of  bis  daughter, 
wbi«%by  she  became  pregnant  with  child. 
The  order  for  ball  was  made  April  10th,  and 
the  capias  Issued  that  day.  It  was  made  re- 
turnable on  the  20th  of  April,  and  returned 
by  the  sheriff  with  the  defendant  in  custody. 
On  the  return  day,  or  the  day  after,  fecial 
ball  was  Oled  by  the  defendant  On  the  Btb 
of  May  exceptions  to  the  special  bail  were 
filed  in  the  clerk's  office,  and  notice  glren  to 
tbe  defendant's  attorney.  May  10th  notice 
given  of  motion  to  quash.  The  reasons  for 
setting  aside  these  proceedings  are: 

1.  Because  the  writ  was  returnable  upon  a 
day  In  term,  and  not  to  the  next  stated  term 
of  the  court  after  the  teste  of  the  capias.  Sec- 
tion 41  of  the  practice  act  (Berlslon,  p.  854), 
which  provides  fliat  courts  of  law  shall  al- 
ways be  open  (except  on  Sunday)  for  the  re- 
turn of  all  writs  and  process  In  civil  actions, 
except  writs  of  error,  certiorari,  mandamuB, 
and  quo  warranto,  Is  an  answer  to  this  ol>- 
JectloD.  Tbe  language  of  this  section  Is  so 
comprehensive  as  not  to  require  construction. 
It  relates  to  the  return  of  all  writs  and  pro- 
cess In  clvU  actions  except  tbe  writs  that  are 
named.  In  Leigh  t.  Alpaugh,  24  N.  J.  Law, 
D20,  this  court  held  that  a  capias  ad  respon- 
dendum, returoaUe  tn  vacation,  was  void. 
This  decision  was  made  before  tbe  act  which 
Is  now  section  41  of  tbe  jwactlce  act  was 
passed.  The  [»actlce  In  thia  respect  at  that 
■time  was  related  by  tbe  acts  of  1802  and 
1854,  neither  of  which  concerned  the  return 
of  writs.  The  act  of  1854  was  tbe  only  act 
Uiat  contained  any  provision  on  that  subject, 
and  that  act  simply  provided  that  the  circuit 
court  and  courts  of  common  pleas  should  be 
open  at  all  times  for  tbe  presenting,  allow- 
ance, and  return  of  writs  of  error,  certiorari, 
and  supersedeas  thereon.    P.  L.  1864,  p.  269. 

2.  That  the  aifidavlts  upon  which  tbe  order 
of  arrest  was  founded  contain  no  evidence 
that  would  justify  the  awarding  of  a  capias 
ad  respondendum.  The  cause  of  action,  as 
set  out  in  tbe  affidavits.  Is  the  seduction  of 
the  {daintlirs  daughter,  who  wns  under  the 
age  of  16.  In  Benson  v.  Bennett  2o  X.  J. 
Law,  166-172,  the  practice  in  this  respect  was 
4>8tahll8hed  In  this  court  which  has  been  fol- 
lowed ever  since.  The  rule  laid  down  In 
that  case  Is  that  In  an  action  In  tort,  to  war- 
rant an  order  tor  ball,  the  affidavit. must  not 
only  disclose  a  good  cause  of  action,  but 
«ome  special  cause  for  ordering  the  ball. 
Tbis  rule,  It  was  held,  was  subject  to  two  ex- 


oeptlona,— whese  tke  mam  of  actloo  was 
founded  npon  an  outimgeoaB  battery  or  may- 
hem, and  in  actions  for  aedoctlon.  Tbe  ex- 
ception of  actions  tar  seductl<Hi  from  the  gen- 
eral rule  was  reafflmed  by  thla  court  !■  Wert 
T.  Stroose,  98  N.  J.  Law,  18K.  Ttaen  ded- 
skMU  have  aettled  the  practice  In  this  oenrt 
and  they  govern  this  case. 

3.  That  there  were  not  16  days  betmoi  the 
teste  of  the  writ  and  the  day  of  Its  Ktom. 
Tbe  common-law  role  is  stated  by  l£r.  Tidd 
in  these  words:  "There  most,  la  geaeial,  be 
fifteen  days  between  the  teste  and  the  return 
of  the  original  writ;  the  law  requlrfag  that 
distance  of  time  between  tbe  eervice  and  the 
return."  1  Tldd,  Prac.  107.  It  wUl  be  ob- 
•erved  from  this  quotation  tbat  the  15  days 
between  the  teste  and  return  had  relation  to 
the  length  of  time  tbe  service  was  reqnlred 
to  be  made  before  tbe  retnm  day,  and  tbat 
It  was  the  length  of  time  between  the  eerrice 
and  the  return  that  determined  the  time  that 
shonld  tntorvene  between  tbe  teste  and  the 
retnm  of  tbe  original  writ  In  Bfc^feel  v. 
Oloncirster  City.  51  N.  J.  Law,  444,  IB  Atl. 
112,  the  action  was  against  a  municipal 
corporation,  and  there  was  no  atatnte  reg- 
ulating the  service  of  process  upon  corpora- 
tions like  the  defendant;  and  hence  this  court 
adopted  tiie  common-law  practice  of  requir- 
ing 15  days  as  the  shortest  Interval  permitted 
between  the  service  and  the  retnm  of  tbe 
writ.  Tbe  decision  in  tbat  case  rests  upon 
peculiar  grounds,  and  tbe  inference  Is  oot  jus- 
tified that  the  court  would  set  aalde  a  writ 
rccnlarly  iMued,  regularly  served,  and  obeyed 
by  tbe  defendant  because  4tf  the  nonobeerv- 
ance  of  a  common-law  formality  growing  oat 
of  reasons  long  since  obsolete.  Tbe  ancioit 
English  practice  was  founded  npon  tbe  stat- 
ute of  Marbrldge  (chapter  12),  wblidi  was  In 
affirmance  of  the  cmnmon  law.  The  15  dsys 
tbat  appeared  in  tbe  writ  betw«eo  Its  teste 
and  return  were  the  16  days  reqniivd  for 
service.  "And,'*  as  Lord  Coke  aay*.  "the 
cause  whereof  the  oonunon  law  aet  down  the 
certain  time  of  fifteen  days  was  for  that  a 
day's  Journey  Is  accounted  In  law  twmty 
miles,  •  •  •  and  therefore  fifteen  days 
was  accounted  by  the  common  law  a  reason- 
aUe  time  oi  summons  or  attadiment,  within 
which  time,  whereaoover  the  eonrt  of  justice 
sat  In  England,  the  party  summoned  or  st- 
tached,  wheresoever  he  dwelt  in  England  be- 
fore the  king's  writ  did  come,  might  by  the 
said  account  ot  days'  Jonmey,  appear  In 
court."  2  Inst  667.  Tbe  reason  of  this  com- 
mon-law rule  of  practice  having  rantabed. 
there  Is  no  ground  upon  which  this  court 
should  be  controlled  by  the  dry  hask  of  an 
obsolete  precedent  Even  by  tbe  English 
practice  of  proceeding  by  an  original  writ 
and  a  summons  Issued  upon  it.  If  there  be 
less  than  15  days  between  tbe  teste  and  tbe 
return  of  the  process  it  may  be  amended,  and 
will  be  aided  by  the  defendant's  appearing 
and  pleading  to  tbe  action.  Carty  v.  AaUex, 
3  WllB.  454;  WUmot  r.  Tiler,  1  Salk.  63.  1 
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Ld.  Raym.  071.  1  TIdd.  Prac.  123-147.  Tbe 
defendant  appeared  to  tbe  writ,  and  filed 
special  balL  The  practice  appears  to  be 
quite  settled  that  an  appearance  In  conform- 
ity with  the  purpose  of  the  writ  Is  a  waiTcr 
of  all  defects,— at  least  those  that  are  formal, 
either  In  tbe  process  or  In  the  service.  Ayres 
r.  Swayze,  6  N.  J.  Law,  936;  Cornell  v.  Math- 
ews, 27  N.  J.  Law.  522-C24;  Clifford  v.  Over- 
seer of  Poor,  37  N.  J.  Law,  152.  Section  6B 
of  the  practice  act,  which  declares  that  the 
filing  of  special  bail  shall  be  no  waiver,  re- 
lates only  to  an  application  for  an  order  to 
take  testimony  concerning  the  truth  of  the 
affidavits  upon  which  the  order  for  ball  was 
made.  Kevlslon,  p.  869.  If  there  be  infirmi- 
ties in  the  writ  of  capias  or  the  order  for 
ball,  the  proper  practice  is  to  apply  to  the 
court  or  a  Judge  to  allow  further  time  tor 
filing  special  ball,  pursuant  to  section  12  of 
the  practice  act,  which  may  be  granted  on 
terms  either  that  special  bail  may  be  filed 
without  waiver  of  objections  to  the  prelimin- 
ary proceedings,  or  allowing  furtber*tlme  to 
file  special  bail  Id.  p.  860.  The  motion  Is 
denied. 


SMITH  et  a1.  T.  SMITH. 

<8apreiiM  Court  «f  Mew  Jersey.  Nor.  7, 1888.) 

OoHnsTin  Ei.ccno:(R-^DRisDiGTtox— Statotokt 
RsauiKnH!fTfr-.SDrvioiBitor  or 
VaaiHUTiox. 

1.  Under  the  revised  election  law  (Laws 
1888,  p.  23p,  providing  (page  812,  1 162  et  seq.) 
that  the  circuit  courts  shall  have  jurisdiction 
«f  contestB  respectlDg  tbe  election  of  officers 
of  any  mnnldpslity,  which  contests  shall  be 
commenced  by  petition,  and  (pnge  81S,  S  166) 
that  such  petition  shall  be  sigoed  by  contestant 
and  at  least  fifteen  qualified  voters  of  the  mu- 
nlcipallty,  and  shall  set  forth  the  grounds  of 
contest  specified  in  a  preceding  section,  and 
the  particular  drcQmstances  of  the  case,  and 
shall  be  duly  verified  by  at  least  two  of  the 

Setitioners,  such  petition  Is  required  to  be  vert- 
ed, not  only  as  to  the  grounds  and  drenmstaA* 
eea  of  the  contest,  hot  also  as  to  the  fact  that 
at  least  fifteen  of  the  petitioners  are  audi 
foalified  voters. 

2.  Where,  In  a  contested  election  proceeding, 
the  peHtioiL  signed  by  contestant  and  seven- 
teen alleged  qualified  voters,  was  verified  hy 
an  aflldavit,  made  by  contestant  and  two  of  the 
riirners,  stating  that  the  facts  contained  In 
•nch  petition  are  true,  to  the  best  of  their 
knowledge,  information,  and  belief,  and  that, 
at  the  election  contested,  "seventeen  ballots 
were  cast  by  the  following  named  qaaUfled 
TOters**  (naming  the  seventeen  persons  who 
■iinied  the  petition),  such  verification  was  stiffl- 
dent.  and«  section  166  of  the  revised  election 
law  (Laws  1888.  p.  818). 

Appeal  from  drcnlt  court,  Atlantic  county. 

FMceedlng  by  Alonao  M.  Smith  and  otiien 
agalnit  Alfred  B.  Smith  to  contest  an  election 
to  a  mnnlcIpBl  office.  Tnm  an  order  of  tbe 
cfrcnlt  conrt  of  Atlantic  county  dlamtelng  bis 
petition,  contestant  appeals.  Revorsed. 

Argued  November  term,  1898,  before  MA- 
GIB.  C.  J.,  and  DIXOX  and  GARRISON,  JJ. 

Glaience  L.  Cole,  for  anwUant. 
41  A.— 48 


PER  CURIAM.  The  order  appealed  from 
was  made  upon  the  scde  ground  that  the  veri- 
fication of  the  petition  did  not  show  that  at 
least  fifteen  of  the  petitioners  were  qualified 
voters  of  the  municipality  in  which  the  con- 
tested election  took  place.  The  petltUm 
brought  before  os  by  the  appeal  shows  that 
the  election  In  question  was  held  on  April  12, 
1^.  It  therefore  fell  within  the  purview  of 
the  revised  election  law,  approved  April  4, 
1898,  which  by  Its  terms  took  effect  Imme- 
diately. Laws  1898,  p.  237.  By  section  lfi2 
and  following  sections  Jurisdiction  Is  conferred 
on  the  circuit  courts  to  hear  and  detemUbe 
contests  In  respect  to  the  election  of  ot&cen 
of  any  municipality,  which  contests  are  to  be 
commenced  by  petition.  By  section  166  tbe 
petition  Is  required  to  be  In  writing,  signed  by 
tbe  contestant  and  at  least  fifteen  qualified 
voters  of  the  municipality,  and  to  set  forth 
one  or  more  of  the  causes  of  contest  specified 
In  a  preceding  section,  and  the  particular  cir- 
cumstances of  the  case,  and  to  be  duly  verified 
by  the  oaths  or  afflnnatlons  of  at  least  two 
of  the  petitioners. 

Appellant  first  contends  that  the  verificatbm 
required  is  only  of  the  causes  specified  &nA 
tbe  particular  circumstances  set  forth.  Bat 
we  think  this  application  of  the  clause  requir- 
ing verification  too  restricted.  Tbe  true  ctm- 
struction  of  the  section  requires  the  petition 
to  be  verified,  not  only  as  to  th^  grounds  and 
circumstances  of  the  contest,  but  as  to  Its  con- 
ferring on  tbe  court  Jurisdiction  to  deal  with 
tbe  contest  It  was  therefore  properly  held 
to  require  verlflcation  that  the  petitioners 
were,  at  least  to  the  number  of  fifteen  of 
them,  qnallfled  Toton,  such  as  the  act  re- 
quires. 

It  la  next  contended  that  tbe  verification  of 
the  petition  was  sufficient  in  this  respect.  We 
think  appellant's  contention  In  this  respect  Is 
correct  The  petition  was  dgued  by  contest- 
ant and  seventeen,  who  allege  themselves  to 
be  qualified  voters.  An  aflldavit  made  by 
conteatant  and  two  of  the  signers  is  annex^, 
In  which  they  state  that  the  facts  and  mat- 
ters contained  in  the  petition  are  true,  to  4he 
best  of  tbeh:  knowledge,  Information,  and  be- 
lief. If  this  were  all  of  the  statements  of  the 
affidavit  on  this  subject,  It  would  be  lusufil- 
clent  upon  tbe  construction  given  by  this 
court  to  the  provisions  of  our  former  election 
law.  Johnson  v.  Allen,  50  M.  J.  Law,  400.  27 
Ati.  1014.  But  the  affidavit  goea  further,  and 
states  that  at  tbe  election  contested  "seven- 
teen ballots  were  cast  by  the  following  named 
qualified  voters,"  naming  tbe  seventeen  per- 
sons who  signed  the  petition.  This  statement. 
In  our  Judgment  was  a  sufficient  verification 
of  the  petition  In  respect  to  the  cfualiflcation 
of  the  petitioners,  and  showed  a  prima  fa£]e 
case  of  a  petition,  within  the  requirements  of 
tbe  taw.  Identity  of  name  affords  an  tnfex^ 
ence  of  Identity  of  person.  2  Taylor,  Bv.  J 
1860.  It  was  therefore  erroneous  to  dismiss 
the  petition,  and  the  order  appealed  from  must 
be  leveEsed  and  set  aside. 
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DODD  T.  LINDSLEY.1 
(Conrt  of  Errora  and  Appeals  of  New  Teraej. 

Nov.  18,  1896.) 
TiMAMn  nr  Con  vox  —  Ahoumt  or  Rbspiotiti 
Skarbs. 

Complainant  was  sole  beaefieiaiT  of  one- 
third  of  a  beQueat  of  $3,000  secured  t  mort- 
gage to  executors,  who  were  uomioally  tmsteeB 
for  that  third  interest  only,  but  who  really  held 
It  for  all  Id  interest.  Partial  payments  were  made 
on  the  mortgage,  and  It  was  subsequently  can- 
celed, and  another  for  f 1,500  waa  given  to  said 
executors.  Held,  in  an  action  to  recover  the 
amount  of  the  latter  mortgage  for  failure  to 
record  it  that  it  would  not  be  presumed  that 
the  complainant  waa  entitled  to  more  than  a 
diird  thereof,  although  the  othw  legatees,  after 
bring  notified  of  the  aetltHi,  ftswrted  no  culm. 

Mftgie.  G.  and  Oirrlson  and  Ludlow*  JJ^ 
dissentliig. 

i^peal  tiom  coort  of  chancery. 

Bill  by  James  T.  Llndsley,  administrator 
de  bonis  non  of  the  estate  of  Stephen  H.  Dodd, 
deceased,  against  Amzl  T.  Dodd,  de^see  of 
one  of  the  executors  of  tbe  will  of  Stephen 
H.  Dodd,  and  others,  to  recover  the  amount 
of  a  mortgage  of  $1,600  given  to  aald  execu- 
tors, which  waa  lost  through  their  failure 
to  record  It.  Adele  Llndsley,  sole  legatee 
of  Stephen  H.  Dodd.  was  substituted  as  com- 
plainant. There  was  a  decree  for  complain- 
ant (30  AU.  896,  53  N.  J.  Bq.  69),  and  de- 
fendants appealed,  and  the  decree  was  re- 
versed (33  AU.  863,  S3  N.  J.  Eq.  562)  be- 
cause of  a  defect  of  parties.  The  defect 
was  remedied,  and  the  parties  stipulated 
that  the  evidence  In  the  case  should  stand 
without  further  hearing.  A  new  decree  In 
accordance  with  the  chancellor's  first  opin- 
ion was  rendered,  and  Amsl  T.  Dodd  appeala 
Modified. 

Alfred  F.  Sfclnner,  for  ^pdlant  James 
B.  Howell,  tot  reapondent 

CX>LIJN3,  J.  We  agree  with  the  learned 
vice  chancellor  tliat  the  appellant  Is  liable 
to  the  respondent,  but  not  to  the  extent  de- 
creed. The  reasons  given  for  declaring  such 
liability  are  satisfactory,  and  we  adopt  them, 
as  expressing  the  views  of  this  court.  This 
opinion  will  be  confined  to  a  statement  of 
the  reasons  for  our  modification  of  the  de- 
cree, on  the  facta  recited  by  the  vice  chancel- 
lor, and  such  further  facts  as  will  be  herein- 
after stated.  The  vice  chancellor  directs  pay- 
ment to  the  respondent,  as  sole  surviving 
legatee  of  Stephen  H.  Dodd,  deceased,  of  all 
of  the  principal  of  the  mortgage  of  Novem- 
ber 28,  1873,  for  $1,500,  given  by  Isaac  L. 
Van  Orden  and  wife  to  Stephen  H.  Dodd's 
executors.  The  ground  assigned  for  this  Ju- 
dicial action  Is  that  the  mortgage  prima  facie 
represented  assets  of  Stephen  H,  Dodd's  es- 
tate, and  no  counter  proof  was  offered.  We 
thlnb  that  It  was  clearly  shown  by  necessary 
implication  that  this  mortgage  was  a  sub- 
stitution for  the  mortgage  for  $8,000  glren 
by  Van  Orden  to  Stephen  B.  Dodd's  execu- 
tors, for  the  benefit  of  Samuel  T.  Dodd's  wld- 

1.  For  dissenting  opioion,  see  41  AtL  915. 


ow  and  heirs  at  law,  on  March  28,  18SS,  and 
canceled  on  the  day  the  new  mortgage  waj 
delivered.  Stephen  H.  Dodd  left  no  esute 
except  that  derived  from  Samud  T.  Dodd 
Van  Orden,  two  days  before  he  gave  the 
new  mortgage,  gave  to  Elfza  Dodd,  Samnti's 
widow,  in  consideration  of  her  release  of  her 
dower  in  the  property  conveyed  to  him  by 
Samuel's  and  Stephen's  executors,  bla  per- 
sonal bond  to  furnish  her  with  sn^iort  and 
maintenance,  should  the  interest  she  was  en- 
titled to  receive  from  "said  executors"  prove 
Insufficient  We  entertain  no  donbt  that  the 
$1,500  secured  represented  the  half  of  Sam- 
uel's bequest  of  $3,000  to  his  heirs  at  law, 
that  was  to  be  withheld  from  dlTislon  dur- 
ing the  widowhood  of  his  wife,  and  that  aU 
of  the  bequest  except  $1,500  had  been  paid. 
The  vice  chancellor  concedes  this,  but  thinks 
that  In  some  unexplained  way  the  beneBcial 
Interest  In  such  residue  of  the  bequest  may 
have  become  vested  wholly  In  the  estate  of 
Stephen,  although  the  bequest  was  to  all  of 
SamneVs  heirs.  These  heirs  were  seven 
children,  of  whom  Stephen  was  one.  One 
son  died  Intestate  In  Stephen's  lifetime,  and 
another  conveyed  bis  Interest  to  Stephen, 
who  thus  became  entitled  to  a  third  of  the 
bequest  No  reason  appears  wliy  his  estate 
should  become  entitled  to  a  half.  The  orig- 
inal mortgage,  as  well  as  the  new  woe.  was 
taken  to  the  name  of  Stephen's  executors. 
That  the  substituted  one  for  the  simi  remain- 
ing due  was  drawn  for  a  fixed  term.  Instead 
of  during  the  widowhood  of  EUza  Dodd.  Is  a 
circumstance  ot  Uttle  evidential  valnei  It 
may  have  been  thought  desirable  to  compel 
prompt  payment  from  Van  Orden.  The  per- 
sonal bond  he  gave  to  EUlza  Indicates  that 
she  waa  to  get  the  Interest  from  the  Inveat- 
meot,  and  the  vice  chancellor  himsdf  as- 
sumes such  to  be  the  case,  tor  he  assigns  that 
fact  as  an  excuse  for  Stephen's  beneficiaries 
not  pressing  their  claims  during  her  life- 
time. We  Bee  nothing  In  the  eridence  to 
indicate  that  Stephen  ever  became  entitled 
to  more  than  a  third  of  the  $3,000.  He  did 
not  avail  himself  of  bis  right  to  m  convey- 
ance of  Samuel's  residuary  real  estate,  and 
his  advances  for  debts  seem  to  have  been 
paid  to  bis  executors  by  Van  Orden  when  lie 
took  a  conveyance  of  the  unsold  lands,  and 
assumed  the  $3,000  bequest  It  Is  Incredible 
that  an  accounting  would  bring  due  to 
Stephen's  estate  the  exact  sum  reserved  tar 
the  use  of  Samuel's  widow.  There  Is  do 
reason  for  assuming  that  the  other  benefi- 
ciaries of  the  $3.0(X)  mortgage  bad  absorbed 
Van  Orden'a  payments,  to  the  exclusion  of 
Stephen's  estate.  Their  release  was  only  evi- 
dence of  their  wllllDgness  to  perfect  title,  and 
proves  DO  more  than  the  release  from  Ste- 
phen's devisees,  recorded  with  It  The  con- 
sideration stated  in  the  document  promts 
nothing,  and  is  a  sum  leas  than  their  share. 
If  they  did  release  their  share  of  the  bequest 
that  would  not  Increase  the  share  of  Ste- 
phen's estote.  Their  release  bears  date  in 
1858,  although  sot  recorded  tniilSTS*  and 
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there  Ii  erldence  of  equal  dividends  on  all 
the  shares  as  late  as  1861,  with  others  In  an- 
ticipation. The  dremnstances  so  plainly 
«how  that  the  mortgage  In  question  repre- 
sented $1,SOO  due  the  heirs  of  Samuel  after 
tils  widow's  Interest  therein  should  cease, 
tiiat  we  cannot  conjecture  that  In  some  ob- 
■cnre  wajr  Stephen's  estate  has  become  en- 
titled to  it  all.  Nor  can  we  even  give  re- 
spondent Stq[»ben'a  share  of  the  original  $3.- 
€00,  for  the  proof  shows  some  payments  on 
account  The  only  safe  presumption  Is  that 
the  mortgage  stood  for  the  benefit  of  all  the 
beneficiaries  under  the  f8,000  mortgage,  and 
on  that  presumption  we  award  the  share  doe 
Btephen's  estate  to  hla  snrrlTlttg  legatee. 
Liet  the  decree  be  reversed  and  modified  so  as 
to  direct  payment  to  the  respondent  by  the 
appellant  of  9600,  and  interest  from  October 
10,  189%  the  date  of  the  death  of  Stephen's 
widow,  who  waa  entitled  to  the  Inteieat  dnr- 
taiclwrllf& 

MAOIB,  a  J.,  and  GABRISOM  and  UJD- 
KiOW,  33.,  tat  teTsrsal  In  tolL 


HAYBNS  «C  aL      SBA  SHOBE  LAND  Oa 
etaL 

<Oonrt  of  Chancery  «t  New  Jersey.   Nor.  9; 
ISDe.) 

ASATIHBWT  ABD  RSTITOK— pAanrXON— RSHSiB- 

me— Paktibs  Boukd  bt  Dactsioir— Nuno  Fbo 
Tdho  Dioxaa  —  Dismisbax.  —  Imal  Ttilb  ix 
Ibsdb. 

1.  Where  a  salt  abates  or  becomes  defectlTe 
by  the  death  of  a  party,  and  Is  revlTed  by  bjs 
beirs,  It  Is  b  cootinnance  of  the  same  suit,  and 
both  parties  are  entitled  to  the  benefit  of  all  for- 
mer proceedings  prior  to  the  abatement 

2.  Where  a  suit  abates  or  becomes  defectlTe 
by  the  death  of  a  party,  and  Is  revived  by  his 
belrs,  tbey  are  not  ooand  by  proceedings  taken 
After  his  death,  prior  to  revival. 

8.  One  of  the  complainants  la  partition  died. 
And  witbOQt  a  revival  by  bis  heirs,  or  a  sug- 
gestion to  the  coort  of  his  death,  evidence  was 
taken,  and  the  suit  brongbt  to  a  final  hearins, 
aind  &e  chancellor  rendered  an  adverse  ded- 
eion,  withont  slgQinx  or  advising  a  decree. 
SHd,  that  heirs  of  the  deceased  complainant. 
After  an  order  of  revivor  under  the  statute  (1 
Gen.  St  tit.  "Abatement"  PP.  2,  3,  f  6),  and 
An  amendment  to  the  original  bill,  statins  their 
succeasioQ,  could  only  show  whether  the  new 
party  has  the  representative  character  imputed 
Co  him,  and  could  not  introdnce  evidence  to 
sapptement  complahiaDttf  ease. 

4.  The  sarvlvlnc  parties  were  bound  by  the 
decision,  on  wl^ch  a  decree  should  be  entered 
between  them. 

6.  Where  a  complainant  in  partition  dies  In 
the  progress  of  the  cause,  and  hia  heirs  secure 
A  revival,  his  widow  becomes  one  of  the  new 
compliUnants.  althourii,  as  a  wife,  she  was  me 
of  the  original  complainants. 

6.  Where  one  of  the  complainants  dies  snb- 
■eqnent  to  a  decision  on  a  bill  for  partition,  the 
decree  shoold  be  dated  as  of  the  date  of  the 
submission. 

7.  Where,  on  a  bill  for  partition  of  two  tracts 
of  land,  it  appeared  that  ail  the  complainants 
and  d^endant  are  interested  In  one  of  the 
tracts  only,  and  that  part  of  the  complnioants 
And  defendant  are  Interested  In  the  other,  as 
CO  tha  latter  timet  the  bUl  wUl  be  dismissed. 


but,  as  to  the  complainants  Interested  therein, 
without  prejudice, 

8.  On  a  bill  for  partition.  If  the  legal  title  to 
the  land  Is  put  at  issoe,  the  court  of  chan- 
cery will  not  proceed  to  settle  such  title,  but 
will  either  dismiss  the  bill,  or  retain  it  to  allow 
the  title  to  be  settled  in  an  action  at  law. 

BUI  by  John  0.  Havens  and  others  atcalnst 
the  Sea  Shore  Land  Company  and  others  for 
partition  of  two  tracts  of  land.  Complainant 
Havens  died,  and  the  suit  was  revived  by  his 
heirs.  The  bill  as  to  one  tract  is  dismissed 
as  to  bU  the  complainants,  but  as  to  the  heirs 
of  complainant  Havens,  without  prejudice. 
As  to  the  other  tract,  a  bearing  la  ordered  !»• 
fore  advising  a  decree. 

This  cause  was  originally  he&rd  by  the  lata 
Vice  Chancellor  Van  Fleet  on  final  bearing, 
and  an  opinion  was  filed  him  directing 
the  diaracter  of  decree  to  be  entered.  The 
bill  was  ffled  for  the  partition  of  two  tracts 
of  land  knovra  as  lots  Nob.  4  and  S,  In  sur- 
vey No.  0,  on  a  partition  map  of  "Sfuiasquaii 
Beach,"  In  MonmtAith  county  (now  Ocean), 
made  In  partition  proceedings,  tslren  In  Oie 
year  1801,  in  tbe  Monmouth  county  court  of 
common  pleas.  In  the  bill,  which  was  filed 
October  T,  1887,  Uie  then  com);dalnanta  dalm- 
ed  to  be  the  owners  of  the  nndlTlded  half  of 
both  tracts,  and  alleged  flut  the  defendant 
the  Sea  Shore  Land  Company  was  the  ownw 
of  an  undivided  fourth  part  of  both  tractit 
and  ttiat  certain  other  persons  mstte  defend- 
ants were  together  tbe  owners  of  the  oflm 
undivided  fbnrth  psrt  of  both  trscts.  The  ti- 
tle of  comidalnants,  deduced  originally  from 
a  snmy  of  the  proinletoTs  In  10BO;  was  spread 
out  In  the  bin,  indndtng  Hie  deeds  and  vQut 
writings  or  records  upon  which  It  was  found- 
ed. The  defendant  the  Sea  Sbme  Land  Com- 
pany answered  the  bUl,  setting  out  also  Its 
title  to  the  premises.  Including  a  deed  from 
one  John  Curtis  to  jossph  I^wrence^  dated 
May  81,  1788^  fw  the  mie-balf  vt  <ne-seventh 
part  of  Squan  Beach,  tbe  property  subsequent- 
ly partitioned.  This  deed.  If  effective,  con- 
veyed the  legal  title  to  one-halt  of  lots  4  and 
6,  KOA  eonTeyed  the  one-hslf  interest  wbldi 
complainants  claimed.  Tbe  land  company, 
who  claimed  title  to  tbe  other  one-half  Inter- 
est from  other  sources;  ttadr  ansirar  (filed 
Mardi  28,  188D)  asserted  exduslve  l^al  title 
and  ownership  to  both  of  the  lots,  and  denied 
to  complainants  or  any  of  the  defendants  any 
title  or  Interest  in  either  of  tbem.  Tbe  de- 
fendants Walter  X.  Marks  and  others  filed 
an  answer  admitting,  or  not  disputing,  com- 
plainants* title  m*  their  own  as  set  out,  and 
joined  In  a  prayer  for  partition.  On  August 
9, 1888,  John  0.  Harens,  one  of  the  complain- 
ants, died  Intestate,  bat,  alttiough  (aa  here- 
after appears)  his  death  was  known  to  the 
sollclbxs  of  nil  the  parties,  no  anHlcatlon  to 
rerlve  the  suit,  or  to  be  made  parties,  wu 
made  In  behalf  of  his  heirs,  and  the  suit  was 
Imnght  to  finsl  hearing  before  Vice  Ctaanort- 
lor  Van  Fleet  withont  (so  far  as  appears  by 
the  record)  any  suggestion  to  the  court  of  the 
death  of  John  a  Havens  w  thst  Ihe  salt  was 
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defecttve  In  parties  for  this  reason.  Tbe  pro- 
ceedings In  the  cause  subsequent  to  tbe  death 
of  John  a  Havens  were  as  follows:  ICrl- 
dence  was  taken  complainants  before  a 
master  on  September  28,  1880,  'In  the  presence 
of  solicitors  for  all  parties,  and  Edwin  H.  Ha- 
Tens,  a  son  of  John  CL  Havens,  then  testified 
that  his  father,  John  C.  Havens,  died  in  Aa- 
Kost,  1889,  and  the  names  of  his  widow  and 
heirs  at  law  were  given  by  this  witness.  On 
October  26,  1889,  complainants  continued  their 
evidence  In  the  absence  of  counsel  for  the 
land  comiMDy,  and  on  February  8,  1890,  tbe 
witnesses  then  examined  were  produced  and 
cross-examined.  On  Pebraary  11,  1890,  com- 
plainants filed  replications  by  consent.  On 
February  10,  1890,  complainants  took  an  or- 
der on  the  land  company  to  close  their  testi- 
mony in  60  days,  which  time  for  proofs  was 
on  April  21,  1890,  and.  on  notice  and  defend- 
ants' motion,  extended  to  80  days  from  the 
latter  date.  Defendants'  testimony  was  taken 
on  May  17  and  May  20,  >880.  and  on  the  lat- 
ter date  tiie  cause,  on  complainants'  motion, 
was  referred  to  Vice  Chancellor  Van  Fleet  for 
bearing  and  advlsbig  decree.  On  Uay  23, 
1890,  complainants  suggested  on  record  tiie 
marriage  of  one  of  the  female  defendants,  and 
took  an  order  continuing  the  proceedings 
against  her  by  her  married  name.   On  May 

20,  1890,  an  order  for  leave  to  file  amended 
answer  with  cross  bill  was  made,  which  an- 
swer was  filed  on  the  same  day.    On  June 

21.  1890,  the  complainants'  replication  to  the 
amended  answer  was  filed,  and  on  June  25, 
1890,  an  order  was  made  that  the  testimony 
taken  May  20,  1800,  by  defendants,  should 
■tand  as  if  taken  under  the  amended  answer 
and  CT08B  bill.  The  cause  waa  subsequently 
heard,  and  the  opinion  of  the  vice  chancellor 
was  filed  October  21,  189a  As  appears  from 
ttls  oplnkHi,  the  only  dlq>ute  between  the 
complainants  and  the  land  company  related 
to  the  title  of  the  land  company  to  the  un- 
divided half  Interest  in  one  of  the  tracts  (No. 
4),  which  Interest  was  claimed  under  the 
deed  of  May  31,  1788,  from  John  Curtis  to 
Joseph  Lawrence,  above  referred  to.  "The 
entire  dispute  between  the  parties,"  in  tbe 
language  of .  the  vice  chancellor,  "centers  in 
this  deed.  If  It  passed  the  land  In  contro- 
versy, the  defendants  will  be  entitled  to  pr»- 
vaO;  If  It  did  not,  the  complainants  vrfU  be 
entitled  to  the  decree  they  ask."  The  deed 
was  attacked  by  complainants  both  as  to  Ito 
effect  and  as  to  the  proof  of  the  deed.  The 
decision  of  tiie  vice  chancellor  was  In  nivor 
of  the  defendants  on  both  points,  and,  as  to 
tiie  land  in  dispute  (tract  No.  4),  the  dlrectloo 
of  the  opinion  is  that  the  complainants'  bill 
must  be  dismissed.  No  decree,  however,  was 
In  fact  signed  w  advised  by  tbe  vice  cban- 
cdlor. 

On  April  U,  1892,  the  death  of  John  a  Ha- 
Tms.  one  of  the  original  complainants,  waa 
(or  tbe  first  time  suggested  on  the  record,  as 
having  occurred  on  August  6,  1889,  and  was 
pnved  bj  tb»  atttdavlt  of  his  son  Bdwln  H. 


Elavens,  who  bad,  as  above  stated,  been  ex- 
amined on  that  point  fay  the  MHuplalnanta  Id 
September,  1889.  No  statement  was  made  hi 
the  affidavit  as  to  the  proceedings  In  the 
cause  since  the  death  oi  John  C.  Havms,  and 
an  ex  parte  order  of  revivor  under  tbe  stat* 
ute  ("Abatement,"  {  S)  was  made  on  April 
11, 1892,  and  Margaret  A.  Havois  and  others 
were  directed  to  be  inserted  as  complainants 
In  the  suit,  as  becoming  parties  In  interest 
In  the  right  of  John  C.  Havens,  deceased. 
The  order  further  directed  that  these  eabetl- 
tnted  complainants,  who  ai^»eared  by  new 
counsel,  might,  in  the  language  of  the  abate- 
ment act  (1  Gen.  8t  pp.  2,  8,  i  S),  ''make  sodl 
amendment  in  the  bill  of  complaint  as  their 
title  or  hiterest  therein  may  require."  The  ' 
order  further  directed  that  tiie  defatdants 
should  answer  the  amendments  wlliiln  SO 
days,  and  that  thereupon  the  suit  proceed  to 
Issue  and  examination  of  vritnesses  and  pro- 
duction of  proofs,  and  that  an  other  proceed- 
ings be  had  therein  as  in  ordinary  cases. 
This  amendment  of  the  bHl  was  made  by  the 
substituted  complainants  on  April  12,  1892,— 
the  only  amendments  being  (1)  the  oasnre  of 
the  name  of  John  O.  Havens  as  complalnaot 
and  the  Insertion  of  the  snbstituted  com' 
plainants  in  Uen  thereof;  and  (^  the  addi- 
tion of  a  paragraph  allying  the  death  of 
John  a  Havois,  Intestate,  on  August  9.  1888^ 
leaving  the  substituted  complahiants  as  hit 
heirs  at  law,  and  that  his  Interest  In  the  land 
descended  to  them,  sot^ect  to  the  dower  of 
his  widow,  who  was  already  a  complainant, 
as  his  wlf&  The  order  and  amendments  were 
served  on  the  solicitors  of  tbe  defendants  (the 
original  complainants  not  being  served),  and 
the  Sea  Shore  Land  Company  answwed  the 
amendments,  stating  that  It  had  no  knovriedge 
concerning  the  allegations  contained  In  the 
amendments,  and  further  dalming  that  tbe 
substituted  complalnsnts  knew  of  ttie  death 
of  John  C.  Havens  at  ttw  time,  and  of  the 
pendency  of  the  suit  and  Its  objects,  and  al* 
lowed  the  cause  to  go  to  hearing  and  sub-  ' 
mission  vrithont  notifying  defendants  at  their 
rights,  and  that  after  the  delay  and  expense 
It  was  Inequitable  that  these  oomplaiiiants 
should  furtho-  prosecote  tiie  suit.  Testim«iy 
was  taken  by  the  new  complainants  on  No- 
vember 1, 1894,  after  objection  by  defendants' 
solicitor.  This  evidence  r^ted,  not  to  ttiv 
new  complalnanto'  succesrion  to  the  title  or 
Interest  of  John  G.  Hav«is,  but  to  the  posses 
slon  of  the  premises  sought  to  be  partitioned, 
and  wu  oiKfected  to  by  defendants*  counsel, 
who  gave  notice  of  motion  to  strike  out.  TIk 
cause  was  sobsequentiy.  and  after  the  death 
of  Vice  Chancellor  Van  Fleet,  referred  to  me 
for  hearing,  on  the  application  of  tbe  new 
complainants,  and,  upon  the  notice  to  the 
surviving  original  complainants  and  to  the 
defendants,  the  cause  was  teooght  oo  ta 
final  hearing  bef  we  me  by  the  new  oonqplate' 
ants.  The  land  company  and  tbe  sew  com- 
plalnanto are  the  only  parties  appearins  npoa 
the  hearing  the  oifgliial  oomi^sliiiiits  nor 
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d^eulfig.  At  the  bearing  the  following  stlp- 
aktkm,  dated  July  81. 18U5.  and  signed  by  the 
floUclton  of  the  new  comptalnants  and  of  the 
answering  defendants,  was  filed:  "It  Is  here- 
by stipulated  that  the  testimony  heretofore 
taken  in  tibe  canse  shall  stand  aa  valid,  al- 
tiioivh  taken  after  the  death  of  some  of  the 
partlet."  At  the  hearing  before  me  one  wit^ 
osM  <Hily,  BdwiQ  -  H.  Havens,  waa  called  to 
^ore  the  doith  of  John  C.  Havens,  and  the 
•accession  to  his  Interest  of  the  new  com- 
plainants, and  also  to  prove  the  death,  since 
the  order  for  their  admission,  of  Albert  A 
Havens,  one  of  these  new  complainants,  and 
tiie  snccesslon  of  his  b^rs  to  Us  interest 
These  are  two  infants  who  have  not  been 
made  parties  to  the  suit  The  deposition  of 
Schenck  8.  Havens,  taken  by  the  new  com- 
plainants after  the  filing  of  the  vice  chan- 
cellor'b  opinion,  was  objected  to  on  several 
^ronnda,  one  being  that  no  testimony  was 
admissible  on  the  hearing  except  that  consld- 
■ered  by  the  late  vice  chancellor,  and  motion 
was  made  to  strike  out  the  evidence  relat- 
ing to  the  poBseasion  of  the  premises  In  dla- 
pDte.  No  objection  was  made' to  the  reading 
■of  the  depositions  which  bad  been  taken  be- 
fore the  original  submission  of  the  cause  to 
Vice  Chancellor  Van  Fleet  On  this  status  of 
the  cause,  the  connsel  for  the  new  complain- 
jonts  contends  that,  apon  the  evidence  taken 
aa  to  the  possession  since  the  filing  of  Uie 
opinion,  the  deed  from  John  OortlB  to  Joseph 
lAwrence,  upon  which  tbe  land  company's 
<dalm  to  ezclosive  ownership  of  lot  No.  4  rests, 
im  not  admisslDle  In  evidence,  and  that  the 
land  compaiqr's  claim  of  exclusive  ownership, 
therefore,  fails,  and  the  complainants  (or  at 
leaat  the  new  complainants)  are  entitled  to  a 
decree  that  they  are  entitled  to  an  undivided 
Interest  In  this  tract  No.  4  and  to  a  partition. 

Tbe  evidence  as  to  possession  was  taken 
to  meet  a  defect  In  complainants'  evidence 
4UBCkMed  by  the  opinion.  The  deed  in  dispute 
waa  an  ancient  deed,  and  not  proved,  and  tbe 
vice  chancellor,  after  finding  that  the  an- 
tiquity of  the  deed  and  its  proper  custody  had 
been  proved,  referred  to  tbe  question  of  the 
possession  of  tbe  premises  since  the  execution, 
mB  affecting  the  proof  of  the  deed.  In  this  lan- 
gpiage:  "The  rule  as  to  what  evidence.  In 
addition  to  proof  of  antiquity,  and  that  the 
deed  comes  from  a  proper  source,  Is  required 
to  Justify  the  admission  of  an  ancient  deed 
in  evidence,  without  proof  of  execution,  la  not 
«ntlrdy  settied  In  tfala  country.  The  cases 
are  entirely  harmonious  to  this  extent:  That 
wbere  possession  of  the  land  has  accompa- 
nied tbe  deed,  that  fact  furnishes  sufficient 
«vldence  of  its  authenticity  to  Justify  its  ad- 
mlaalon;  but  where  possession  has  not  ac- 
companied the  deed,  tbe  cases  are  not  entirely 
agreed  as  to  what  proof,  other  than  proof  of 
possession,  will  be  sufllcient  to  Justify  its  ad- 
mission." Then,  after  examinliig  the  cases, 
toe  continues:  "The  proof  In  support  of  tbe 
authenticity  of  the  deed  on  trial  comes  op.  In 
any  Judgment  to  the  Teqntared  standard. 


Such  an  account  has  been  given  of  it  as  waa 
reasonably  to  be  expected,  under  the  drcnm-. 
stances  of  the  caae,  and  as  leads  naturally  to 
the  presumption  Oat  it  la  genuine.  Neither 
party  has  ahown  possesion.  On  the  om- 
trary,  both  admit  that  the  land  baa  been  va^ 
cant  for  a  century,  ao  that  posseeslon  speaka 
neither  for  nor  against  the  deed."  In  the 
depositions  taken  before  the  original  hearing, 
the  solicitor  for  the  complainants  objected, 
on  the  ground  of  irrelevancy,  to  the  evidence 
on  tbe  qnestlon  of  possession,  which  was  crffer- 
ed  by  the  defendants,  and  admitted  subject 
to  objection,  and,  ao  far  as  I  find,  no  evt 
dence  whatever  on  this  point  was  offered  tot 
the  complalnanta.  Tbe  evidence  offered  by 
the  new  complaioauts,  however,  shows,  or 
tends  to  show,  that  the  predecessors  In  title 
of  complainants  had  possession  of  the  tract 
In  question,  by  mowing  the  grass  on  It,  be- 
tween 1830  or  1S3S  and  1847.  It  Is  cUlmed. 
on  bebalf  of  the  new  complainants,  that  oa 
this  new  evidence  the  deed  in  question  Is  not 
Bufiiciently  proved,  even  on  the  rule  laid  down 
In  the  opinion;  and,  without  questioning  <x 
rearguing  any  <a  the  points  covered  by  tbe 
opinion,  they  now  claim  that  npon  the  entire 
evidence  as  now  presented,  they  are  entitled 
to  a  rejection  of  the  ancient  deed,  and  to  a 
decree  for  partition  aa  an  undivided  owner. 
The  defendant  land  company,  on  the  other 
band.  Insists  that  upon  this  hearing  tbe  new 
evHence  Is  not  admissible,  and  that  decree 
of  dismissal  agabist  all  the  complainants,  aa 
well  the  new  as  tbe  original,  should  be  made. 
No  one  appears  for  tbe  original  complalnanta, 
nor  la  any  claim  expressly  made  on  tbelr  be- 
balf, nor  do  I  understand  the  claim  of  the 
new  complainants  to  be  tbat  a  decree  mnat 
be  entered  for  the  original  oomplainanta  « 
this  new  evidence^ 

Gilbert  Collins,  for  new  complainants. 
George  Holmes,  for  defendant  Sea  Shore  Lanfl 

Go. 

EMERY.  V.  C.  (after  stating  the  facts).  The 
complicated  questions  of  practice  which  arias 
In  the  case  are  due  manlfestiy  to  the  Irregu- 
larity of  both  parties  to  the  suit  hi  proceeding 
with  tbe  cause  without  en  order  of  revivor, 
after  notice,  in  September,  1888,  of  the  death 
of  John  C.  Havens,  and  to  the  failure  of  both 
parties  to  call  the  attention  of  tbe  vice  chan- 
cellor to  the  defect  of  parties  before  the  sub- 
mission of  tbe  cause.  The  revival  of  a  anlt, 
which  Is  either  abated  or  made  defective  by 
the  death  of  a  party  Interested,  Is  not  a  new 
suit  but  Is  still  the  same  suit,  In  which  both 
parties  are  entitled  to  the  benefit  of  all  for- 
mer proceedings.  And,  as  was  said  by  Mr. 
Justice  Depue  In  Marlatt  v.  Warwick  (1867) 
19  N.  J.  Eg.  439,  all  that  la  open  for  litiga- 
tion on  a  revival  of  proceedings  under  our 
abatement  act  is  whether  the  new  party 
brought  before  the  court  has  the  representa- 
tive character  reputed  to  him.  The  amend- 
ments to  the  bill,  authorized  by  tbe  act  to 
be  made  by  the  new  parties,  are  (section 
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"inch  aa  bis  Interest  or  title  therein  may  re- 
quire," and  In  the  present  case  the  only  la- 
sae  made  on  the  amended  bill  related  to  the 
Bncceeslon  In  title.  Under  the  Bngllsta  prac- 
tice, the  form  of  decree  of  revlTor,  after  re- 
citing the  last  material  proceeding  In  the  suit 
and  the  subsequent  events  in  concise  form, 
proceeded:  "That  this  snit,  which  has  be- 
come abated  In  manner  aforesaid,  stand  re- 
vived, and  be  in  the  same  plight  and  condi- 
tion that  the  same  was  in  at  the  time  of  the 
said  abatement"  3  Danlell,  Ch.  Prac.  (8tb 
Ed.)  8  2S38.  Both  parties,  under  such  decree, 
had  the  benefit  of  the  prevlons  proceedings, 
and  were  bound  thereby,  and  by  the  whole 
of  the  proceedlufrs,  and  this  was  the  princi- 
pal. If  not  the  sole,  object,  of  the  bin  of  re- 
vivor. "A  revivor  cannot  be  made  to  operate 
from  a  particular  period  of  the  cause  only,  but 
Its  whole  proceedings,  bill,  answer,  and  or- 
ders in  the  cause  must  stand  revived;  for  a 
revivor  Is  but  a  continuance  of  the  same  suit 
and  It  cannot  be  a  continuation  of  the  same 
unless  It  proceeds  from  where  the  other  left 
off."  2  Danlell,  Ch.  Prac.  S  1642.  And  under 
the  English  practice,  where  the  parties  irregu- 
larly proceed  with  the  cause  after  abatement 
or  defect  of  necessary  parties,  and  decrees  are 
subsequently  made,  an  order  of  revivor  will 
not  be  made,  but  the  new  party  will  be  put 
to  a  supplemental  bill,  unless  aD  parties  ex- 
pressly stipulate  to  be  bound  by  the  previous 
proceedings  In  the  cause  taken  after  the  abate- 
ment Grifflu  V.  Morgan.  4  Ch.  App.  851. 
See,  also.  Story,  Eq.  PI.  p.  8ftt.  and  cases 
cited.  The  new  complainants  contend  (prop- 
eriy.  I  think)  that  they  are  not  bound  by  any 
proceedings  in  the  original  canse  taken  after 
the  death  of  their  ancestor;  but  the  question 
in  this  case  Is  whether,  this  being  admitted, 
the  new  complainants  can  simply,  by  an  or- 
der of  revivor,  under  the  statute  and  under 
an  amendment  to  the  orlglDa]  bill,  which 
merely  stated  their  succession,  now  bring  on, 
either  for  the  benefit  of  all  the  complainants 
or  of  themselves  alone,  what  Is  practically  a 
new  cause  or  rehearing  of  the  cause,  upon 
additional  evidence  taken  to  meet  a  defect  In 
the  original  evidence  of  complainants,  after 
an  adverse  decision.  So  far  as  relates  to  the 
original  complainants,  it  seems  dear  that  they 
cannot  themselves  directly  claim  any  benefit 
from  such  new  evidence  taken  after  their 
proofs  had  closed  and  their  cause  was  sub- 
mitted and  decided  adversely.  If  the  pro- 
ceedings by  the  death  of  one  complainant  had 
not  merely  become  defective  In  parties,  but 
had  in  law  abated,  so  that  no  valid  decree 
could  be  made  against  the  survivors.  In  the 
absence  of  the  representatives  of  the  deceased 
party,  then  the  original  complainants  In  this 
cause  might  perhaps  Indirectly  receive  the 
benefit  of  opening  the  proofs  for  new  evidence 
to  meet  an  adverse  decision.  If  It  were  reg- 
ular to  proceed  In  the  cause  on  a  mere  order 
of  revivor  without  a  supplemental  bill.  A 
flupplemental  bill  would  seem  to  be  necessary. 
Story,  Ea.  PL  p.  884.    But  where,  by  the 


death  of  a  party  complainant,  the  suit  be- 
comes merely  defective  as  to  partlea.  and  a 
final  decree  In  the  cause  valid  aa  between  the 
surviving  parties  may  be  made,  tiien,  aa  It 
seema  to  me,  there  Is  no  diffieolty.  In  point 
of  practice,  In  continulDg  the  cause,  as  be- 
tween the  atirvivlng  parties,  to  final  bearing 
and  decree,  even  ttta  the  deatii  of  one  oi 
several  complainants.  Of  coarse  tbe  decree 
In  such  case  would  not  bind  the  aucceaeon  in 
title  to  the  deceased,  but  the  proceedings  to 
the  suit,  taken  after  tbe  death,  would  bind  all 
the  parties  who  could  legally  take  than,  and 
the  succeasora  in  title  of  tbe  deceased  party 
could  not  ex  mero  motu.  and  by  an  <a6a  ot 
revivor  under  the  statute,  affect  tbe  statoa 
of  the  other  parties  complainant  or  defendant, 
as  between  themselves,  existing  at  the  time  of 
tho  order,  or  prevent  tbelr  being  boimd  by 
the  previous  proceedings. 

Ordinarily,  on  bills  of  partition,  the  pres- 
ence of  all  parties  Interested  is  considered 
necessary,  and,  If  a  decree  of  partition  la  to 
be  made,  all  must  be  parties,  and  In  tbe  ab- 
sence of  any  tbe  court  would  not  ordinarily 
proceed  to  decree.  Freem.  0»-Ten.  {  463, 
and  cases  cited.  But  this  rule  is  based  on 
the  principle  that  the  court  will  not  proceed 
to  make  an  Ineffectual  decree;  and  where, 
as  here,  the  parties  submitted  the  oricrlnal 
cause  without  calling  attmtlon  to  any  defet^ 
of  parties,  and  the  court  thereupon  denied 
the  partition  as  against  tbe  defendant  land 
company,  I  see  no  reaaon  why  the  couxt 
should  not  proceed  to  a  oomi^ete  decree,  on 
this  decision,  as  between  the  then  parties  to 
the  suit.  In  the  absence  of  tbe  repreaentatlTes 
of  the  deceased  party.  These  survivlngr  par 
ties.  In  submitting  the  cause  without  calling 
attention  of  the  court  to  the  known  defect 
of  parties,  both  took  the  risk  of  a  decree 
which  might  be  made  settling  thdr  rights  as 
between  themselves,  and  without  reference 
to  the  absent  Interests;  and  neitiier  of  these 
parties  can  be  allowed  to  evade  the  effect  of 
the  decision  by  Introdncing,  directly  or  Indi- 
rectly, new  evidence  to  meet  defects  In  tbelr 
evidence  disclosed  by  the  decision. 

As  to  the  entry  now  of  a  decree,  as  ad- 
vised by  the  rice  chancellor  In  his  opinion. 
It  Is  not  contended  by  the  new  complainants 
that  on  the  case  aa  argued  before  hbn  a 
different  decree  ought  to  be  advised  by  me, 
or  that  the  cause  Is  before  me  aa  a  rehear- 
ing of  the  original  cause  between  the  origin  a) 
parties.  As  between  tbe  original  parties  the 
decree  should  be  entered  as  directed  In  the 
filed  opinion,  and  any  application  for  rehear- 
ing Is  Irregular  until  tbe  decree  has  beoi 
so  entered.  This  is  tiie  practice  of  the  Kog- 
iish  courts,  where  the  sitting  chancellor  di- 
rects what  order  should  be  made,  and  an 
entry  thereof  Is  made  In  the  minutes,  and  the 
order  Is  not  actually  signed  during  his  term 
of  office.  Lord  Bidon  said  that  regnilariy 
the  decree  should  then  be  made  up  as  direct- 
ed In  tbe  minutes,  to  be  signed  by  blm,  and 
be  would  then  consider  the  ^qi^catloiL  for 
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rehearing.  Taylor  v,  Pepham  (1808)  15  Tea. 
73.  Thla  b  also  the  practice  where  there  haa 
beoi  a  declaration  of  rlghta  In  a  caoae  be- 
fore the  dlscOTery  that  a  necesaary  party 
was  omitted,  who  haa  been  brought  before 
the  coort  by  supplemental  bill.  Jenkins  t. 
Gross.  16  Sim.  76.  On  the  hearing  upon  anp- 
plemental  bill.  It  was  there  claimed  on  be- 
half of  the  new  party  that  the  first  declara- 
tion was  erroneons,  but  It  was  held  that 
the  same  declaration  must  be  made  on  the 
supplemental  as  In  the  original  suit,  and  the 
new  party  would  be  beard  on  a  petition  for 
rehearing;  otherwise  the  record  la  the  cause 
would  be  Inconsistent  with  itself. 

As  to  the  original  complainants  who  sur- 
vived at  the  time  of  the  original  submission 
of  the  cause  (not  Including,  however,  Mar- 
^ret  A.  Havens),  1  conclude,  therefore,  that 
the  decree  advised  by  Vice  Chancellor  Van 
Fleet  dismissing  the  bill  as  to  tract  No.  4 
should  now  be  advised.  Margaret  A.  H&vens, 
as  the  widow  of  John  C  Havens,  becomes  one 
of  the  new  complainants,  and  must  be  treat- 
ed as  such,  although  she  was  one  of  the 
orlfrtnal  complainants,  as  wife  of  John  O. 
Havens.  Inasmnch  as  one  of  these  original 
complainants  has  died  since  the  submission 
and  since  the  filing  of  the  opinion,  the  decree 
In  the  cause  should  be  dated  as  of  the  date 
of  the  submission.  Tallman  v.  Wallack  (N. 
J.  Err.  ft  App.  1896)  41  Atl.  677.  As  to  the 
new  complainants,  the  bill  should  be  dis- 
missed without  prejudice.  The  dismissal  of 
the  bill  of  the  original  complainants,  as 
against  the  defendant  land  company,  leaves 
this  defendant  and  the  new  complainants  as 
:lie  sole  owners  or  claimants  of  any  Interest 
in  tract  No.  4,  one  of  the  two  tracts  sought 
to  be  iiartltloned.  As  to  the  other  tract, 
No.  6,  the  original  as  well  as  the  new  com- 
plainants claim  undivided  Interests  In  this 
tract,  and  defendant  land  company,  by  Its 
amended  answer,  claims  only  one-half  Intei^ 
est  therein.  It  api>ears  to  have  been  admit- 
ted by  the  land  company,  on  the  bearing  be- 
fore Vice  Chancellor  Van  Fleet,  that  one-half 
Interest  In  lot  No.  S  belonged  to  the  heirs 
of  John  Cnrils,  these  being  the  original  com- 
plainants, and  their  successors  In  title.  The 
persons  Interested  or  claiming  Interests  in 
the  two  tracts  4  and  6  are  therefore  so  dif- 
ferent that  no  single  commission  could  Issue 
to  divide  the  two  lots,  and  the  bill  of  the 
new  complainants,  as  to  the  paitltion  of  lot 
No.  4,  must  therefore  be  dismissed  without 
pKjudice.  And  under  the  decision  of  the 
court  of  errors  and  appeals  in  Slockbower  v. 
Kanouse  a892)  60  N.  J.  Eq.  481.  26  AU.  833, 
decided  after  the  opinion  of  Vice  Chancellor 
Van  Fleet,  It  wonld  seem  that  the  sopple- 
mcntal  bill  must  be  dismissed  as  one  In- 
-volTlng  a  dispute  of  legal  title,  and  that  a 
decree  in  complainants*  favor  wonld  be  of  no 
avail  if  appealed  from.  The  defendant  land 
company,  by  Its  amended  answer  and  cross 
bin,  set  up  an  equitable  as  well  as  legal  title 
under  the  disputed  deed,  and,  as  the  vice 


chanceUrar  held  the  deed  to  convey  a  legal 
title,  the  cross  bni  must  be  dismissed.  As 
to  the  rights  <^  the  compliUnants  (original 
and  new)  and  of  the  defendanta  in  tract  No.. 
6,  the  brief  of  counsd  submitted  to  Vice  Chan- 
cellor Van  Fleet  states  that  there  was  no  dis- 
pute between  the  parties.  Nothing  was  said 
at  the  argument  before  me  In  reference  to 
this  tract,  and  I  will  hear  counsel  of  all 
parties,  as  to  the  partition  of  this  tract,  be- 
fore advising  decree.  The  Infant  heirs  of 
the  new  complainant  Albert  A.  Havens,  who 
has  died  since  the  order  of  revivor,  should 
be  made  parties  before  any  hearing  or  de- 
cree in  relation  to  lot  Na  6. 


UNITBD  STATES  PIFB-LINBI  GO.  ct  a1.  t. 
DBLAWARE.  L.  ft  W.  B.  CO. 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  14.  189&) 

BiinnHT  Ddhaiv— FaatirLAiiDsTAKBif— Dbbm— 
Rmekvatiosb— Easkmbhts—  Ddratiom— SOOPS 
— Tkbspass— DBVB^rsEs— GaxBHAL  issna— JmiT- 
no&«o:(— Baam— KaviBW. 

1.  Under  P.  L.  1836,  p.  26  CMorrls  ft  Essex 
Railroad  Company's  charter),  providinic  that 
the  company  may  take,  have,  ana  hold  "landa," 
and  may  condemn  same,  and,  when  the  pro- 
ceedings are  consummated  as  provided  by  the 
act,  and  the  price  paid,  "then  the  company 
shall  be  deemed  to  be  seised  and  possessed  in 
fee  simple  of  all  such  lands,"  the  company,  on 
condemnation  of  land,  takes  the  entire  fee. 
and  not  sn  easement. 

2.  A  deed  to  a  railroad  company  of  lands  nec- 
essary for  its  tracks,  wherein  grantors  did 
"grant,  bargain,  sell  convey,  and  confirm  [to 
grantees]  and  to  their  successors  and  assiKns 
forever,"  the  tract  of  land  described,  to  have 
and  hold  for  the  parpoeea  mentioned  in  the  act 
of  incorporatian.  loTests  the  company  with  a 
determinable  fee  In  the  lands. 

5.  In  trespass  a  defense  of  title  may  be  made 
under  the  general  Issne. 

4.  A  defense  by  way  of  Instlflcatloo  to  an 
action  of  trespass  most  be  spedally  pleaded. 

6.  Where  only  the  general  issue  was  shown 
by  the  record  to  have  been  pleaded  in  treBpass, 
but  counsel  went  into  a  defense  of  jnetiflca* 
Hon,  the  case  will  be  treated  on  a  proceeding  in 
error  as  If  the  latter  defense  had  benk  veclal- 
ly  pleaded  by  way  of  an  amendment. 

6.  A  condition  Imposed  on  o  irrant  of  lands  to 
a  railroad  company  for  its  tracks  or  embank- 
ments that  it  should  maintain  an  under-gram 
crossing  was  a  covenant  of  the  company,  and 
operated  to  grant  a  new  easement  back  to  the 
grantor. 

7.  Where  land  granted  to  a  railroad  company 
for  its  track  intersected  a  farm,  and  the  fcrant 
contained  a  stipulation  that  the  company  should 
maintain  an  nnder-grade  crossing  "so  as  to  en- 
able said  [srantOT]  to  travel  across  freely  be- 
tween his  uands  on  each  side,"  the  easement 
thereby  created  being  for  the  benefit  of  the 
land.  Is  appurtenant  to  It,  though  the  reserva- 
tion of  said  easement  was  to  the  grantor,  with- 
out the  word  "heirs"  or  other  words  of  per- 
petuity. 

8.  A  reservation  of  *%  suitable  wagon  road 
or  crossing"  under  a  tract  of  land  granted  to  a 
railroad  company  for  Its  tracks,  "so  as  to  ena- 
ble said  [grantor]  to  travel  and  cross  freely 
between  his  land  on  each  side  ot  the  granted 
premises,"  being  limited  to  the  use  as  a  wajr 
between  the  two  parcels  of  land,  does  not  n- 
title  1M  grantor's  privies  of  estate  to  lay  tlitt» 
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la  aU  pipe  UtteB  for  the  coDveyance  of  petrole- 
tun.  since  ttiat  1b  no  benefit  to  the  lands  to 
which  the  waj  is  appnrteoant. 

9.  Where  pipe  lineB  were  laid  in  an  ander- 
■rcde  private  rigrht  ot  way,  for  wagon  travel 
onlf.  across  the  lands  of  a  railroad  companj. 
It  la  immaterial.  In  trespass  against  the  person 
laylnc  them,  that  they  did  not  injure  the  com- 
panj's  ownership  of  the  f eb 

BSrror  to  rapreme  court 

Action  by  the  D^ware,  Lackawanu  ft 
Western  Railroad  Company  against  the  Unit- 
ed States  Pipe-Line  Company  and  another. 
There  was  a  Judgment  for  plalntlfC,  and  de- 
fendants brought  error.  Affirmed. 

This  was  an  action  brought  by  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany against  the  United  States  Plpe>Line 
Company  and  Harry  W.  Breckenrldge  to  re- 
cover damages  for  a  trespass  upon  land  sita- 
ste  In  the  county  of  Warren.  At  the  trial 
the  Jndge  denied  the  defendants'  motion  to 
nonsuit,  and  at  the  close  of  the  case  directed 
a  Terdlct  in  favor  of  the  plaintiffs.  To  these 
rulings  exception  was  taken,  whereupon  the 
defendants  sued  out  their  writ  of  error.  The 
locus  In  quo  on  which  the  trespass  Is  alleged 
to  have  been  committed  is  within  the  plain- 
tiffs' title  derived  under  a  deed  from  Cor- 
nelius Stewart  and  wife  to  the  Morris  &  Bs- 
Railroad  Company,  made  March  26,  1864, 
hereinafter  set  out  The  act  the  plaintiff  com- 
plained of  consisted  In  the  excavation  of  the 
soil  In  the  bottom  of  the  "wagon  road  or  cross- 
ing" under  the  railroad  of  the  plaintiffs,  re- 
served In  the  above-mentioned  deed,  and  dig- 
ging trenches  and  placing  therein  two  con- 
tiguous lines  of  Iron  pipe,  four  and  five  inches 
In  diameter,  respectively,  without  tiie  leave 
or  license  and  against  the  will  of  the  plain- 
tiffs. It  was  admitted  by  the  defendants  that 
they  laid  such  pipes  In  October,  1885.  In  or 
alMMit  the  middle  of  the  crossing,  extending 
C(nnplet^  across  the  lands  of  Uie  railroad 
conipany  described  In  the  deed  from  Stewart, 
and  that  these  pipes  form  a  part  of  the  pipe 
line  at  the  defendant  company,  and  that  since 
July,  1897,  they  have  been  used  as  a  part  <tf 
the  defendant's  pipe  line  for  the  purpose  of 
carrying  oU.  The  exceptions  taken  and  the 
assignments  of  error  present  two  questions: 
First,  that  the  defendants  owned  the  soli  in 
the  crossing  In  fee,  and  the  railroad  company 
had  only  an  easement  over  It,  and  that  the 
pipe,  with  the  conveyance  of  oil,  did  not  in- 
terfere with  the  use  of  the  lands  for  all  rail- 
road purposes;  and,  second,  that  the  defend- 
ants had  a  right  to  run  otl  In  the  pipes 
through  the  crossing  tmaer  the  terms  of  the 
reservation  to  Stewart  In  his  deed  to  the 
railroad  company. 

Henry  S.  Harris  and  Joseph  M.  Soseberry, 
for  plaintiffs  in  error.  J.  Franklin  Fort  and 
Obauncey  G.  Parker,  for  defendant  In  error. 

DEPUB,  J.  (after  stating  the  facts).  The 
Morris  &  Essex  Railroad  Conipany  was  In- 
ooiporated  In  1836  (P.  L.  1835,  p.  26).  with  all 


the  rights  and  poweBB  necessary  to  lay  out 
and  construct  a  railroad  or  lateral  roada  frwn 
Newark,  In  the  county  of  Baaez,  to  Utmis- 
town,  with  power  of  puichaalng  and  b<rtdlns. 
etc.,  any  lauds  and  tenements,  etc  neces- 
sary and  expedient  to  the  objects  of  the  in- 
corporation; to  enter  npon.  take  posBesakn 
of,  have,  hold,  use,  and  occupy  and  excavate 
any  such  'lauds,  and  erect  erabanksoents, 
bridges,  and  all  other  works  necessary,  to  lay 
rails,  and  to  do  all  things  whldi  shall  be  suit- 
able or  necessary  for  the  comirietlaa  w  xepalr 
of  Bald  road,  subject  to  such  compensation  as 
Is  provided  In  the  act  By  aectloa  7  of  the 
charter  It  la  enacted  that  if  the  ownOTS  <rf 
the  lands  on  which  such  railroad  or  railroads 
shall  be  made  shall  not  be  willing  to  give  the 
same  for  bxk3i  purpose,  and  the  company  and 
owners  cannot  agree  upon  the  price  to  be  paid, 
then  the  company  may  proceed  by  condemna- 
tion proceedings  to  have  the  price  or  valne 
of  said  lands  assessed  by  commissioners;  and, 
when  such  condemnation  proceedings  are  con- 
summated as  provided  by  the  act,  and  the 
price  assessed  paid,  then  the  company  shall 
be  deemed  to  be  seised  and  possessed  In  fee 
simple  of  all  such  lands  and  real  estate  ap- 
praised as  aforesaid.  By  several  sup^enoents 
to  the  company's  charter  It  was  anthoriaed  ts 
extend  Its  railroad  to  PhllUpsborg.  In  the  ex- 
tension of  Its  railroad  from  Hadtettstown  t» 
PhlUIpsbnrg  the  company  lt>cated  lla  route 
over  and  across  lands  of  Oomellos  Stewart, 
separating  the  same  into  two  parcels,  one  on 
each  side  of  the  company's  located  ronte.  By 
a  deed  dated  March  26,  1864,  Stewart  and 
wife  conveyed  to  the  Morris  ft  Eissex  BaS- 
road  Company  a  tract  of  land  containing 
8.87  acres,  described  in  the  deed  of  convey- 
ance as  consisting  (rf  a  lot  of  land  extendiiv 
25  chains  and  81  links,  m  thereabontk.  along 
the  center  line  of  said  railroad  as  located, 
and  of  a  uniform  width  of  TO  links  mt  right 
angles  on  each  side  thereof,  and  redtliis  that 
the  tract  of  land  so  described  was  necessary 
to  be  taken  by  said  company  as  part  of  tte 
route  of  the  exten&l<m  of  their  railroad,  and 
descrlbUig  the  premises  by  metes  and  toooDda. 
This  conveyance  was  made  for  the  considera- 
tion of  ¥1,300,  in  consideration  whereof  the 
grantor,  Stewart*  did  for  himself,  his  taeiia. 
executors,  and  administrators,  and  also  for 
his  assigns,  future  owners  of  the  lands  of  said 
Stewart  adjoining  the  lands  and  premises 
thereby  convej'ed,  exonerate,  acquit,  and  tor- 
eTer  discharge  the  said  Morris  &  Essex  Rail- 
road Company  and  their  successors  and  as- 
signs from  all  claims  for  damages  for  separst- 
Ing  said  adjoining  lands  of  said  Stewart  into 
two  parts  by  constructing  a  railroad  on  the 
premises  granted.  And  the  grantors,  for  the 
consideration  aforesaid,  did  grant,  bai^n. 
sell,  convey,  and  confirm  to  the  said  Morris 
ft  Bssex  Railroad  Company*  and  to  their  suc- 
cessors and  assigns,  forever,  the  tract  of  land 
and  premises  described  In  their  deed,  and 
with  fall  power  to  make  use  ot  the  same  in 
all  lawful  ways  for  the  purpoM  of  the  cac- 
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tension  of  their  said  lallroad,  and  aa  part  of 
tbe  roate  thereof;  to  have  and  to  hold  the 
«ald  above-described  tract  of  land  and  pron- 
Isea,  with  the  appurtenances,  unto  tbe  said 
the  Morris  &  E^ssez  Railroad  Company  and 
their  successors  and  assigns  forever,  for  all 
the  purposes  mentioned  in  said  act  of  Incor- 
poration, and  the  several  supplements  there- 
to passed  and  to  be  passed.  The  operative 
vords  of  conveyance  in  this  deed  are  such  as, 
by  tbe  common  law,  would  vest  in  a  cor- 
poration an  estate  In  fee.  The  deed  contain- 
ed a  stipulation  that  the  company  should  erect 
and  forever  maintain  under  the  rails  of  tbelr 
railroad,  at  a  point  where  the  same  shall 
cross  the  land  line  between  tbe  lands  of  Stew- 
art and  DnfTotd,  "a  suitable  wagon  road  or 
crossing,  which  shall  be  at  least  thirteen  feet 
wide  by  thirteen  feet  high,  •  •  •  so  as  to 
enable  said  Stewart  to  travel  and  cross  free- 
ly between  his  lands  on  each  side  of  said 
granted  premises";  together  with  suitable 
culverts  and  drains  to  enable  the  water  to 
run  from  tbe  southeast  to  tbe  northwest  side 
of  the  premises  granted.  The  deed  also  con- 
tained tbe  usual  covenant  against  incum- 
brances, with  a  covmant  of  warranl?.  to  war- 
rant, secure,  and  forever  defend  the  premises 
granted  unto  the  said  company  for  tbe  pur- 
poses ez|H^ed  in  said  deed.  By  a  lease  dat- 
ed December  10,  1868,  the  Morris  &  Essex 
Bailroad  Company  demised  to  the  Delaware, 
Laf^awanna  &  Western  Railroad  Company 
Its  franchises,  together  with  all  lands,  real 
estate,  rights  of  way,  and  all  its  other  prop- 
erty and  rights  of  every  kind,  real,  personal, 
-and  mixed,  with  the  hereditaments  and  ap- 
purtenances, for  the  full  term  of  the  con- 
tlntiance  of  Its  charter  and  all  renewals  there- 
of. This  lease  was  validated  by  an  act  of  the 
legrlslatnre  passed  In  1869.  The  terms  of  the 
lease  and  of  the  act  of  validation  will  be 
found  set  out  in  State  Bourd  of  Assessors  T. 
Morris  &  E.  R.  Co.,  49  N.  J.  Law,  19K,  207. 
211.  7  Atl.  826.  By  force  of  this  lease  and  of 
the  validating  act.  the  title  of  the  Morris  ft 
Essex  Railroad  Company  to  tbe  premises  In 
4]uestion  became  vested  in  tbe  plaintiffs. 

Stewart  died  In  1884.  By  his  wlU  he  de- 
Tlsed  all  his  estate,  real  and  personal,  to  bis 
wife,  Elizabeth,  to  her  and  to  her  heirs  and 
assigns,  forever.  Saizabeth  Stewart  died  In 
1885,  and  by  her  will  bequeathed  all  her  real 
and  personal  property  to  her  two  daughters, 
Sarah  Anderson  and  Mary  Isabella  Stewart 
By  a  deed  dated  August  30,  1895,  Sarah  A. 
Stewart  and  Mary  Isabella  Stewart  conveyed 
to  Brecbenrldge  the  premises  described  In 
said  deed  of  conveyance,  being  tbe  same  lands 
and  premises  aa  had  been  conveyed  by  Cor- 
nelius Stewart  and  wife  to  tbe  Morris  &  Bs- 
■ex  Railroad  Company  In  1864.  The  defend- 
ants make  tbelr  title  to  the  locus  In  quo  under 
the  conveyance  last  mentioned.  Tbe  position 
taken  l>y  counsel  on  tbis  branch  of  the  case 
is  expressed  In  their  briefs  as  follows:  That 
tbe  Morris  &  Essex  Bailroad  Company,  by 
tbebr  deed  fiom  Stewart,  took  only  an  eow- 


ment,  and  that  the  fee  was  conveyed  to  Breck- 
enrldge  by  the  deed  from  the  heirs  of  Stew- 
art, who  had  an  estate  remaining  in  him  after 
he  had  conveyed  to  the  company  an  easement; 
and  that  In  virtue  of  that  estate  he  and  his 
grantees  had  a  right  to  use  the  land  so  that 
it  did  not  Interfere  with  the.  use  of  the  rail- 
road company  for  railroad  purposes;  and  that 
the  pipes,  with  the  conveyance  of  oil  through 
them,  did  not  Interfere  with  the  use  ot  the 
land  for  all  railroad  purposes.  This  conten- 
tion raises  the  question  of  the  nature  and  ex- 
tent of  title  acquired  by  the  railroad  company 
under  Its  charter  for  lands  required  for  the 
construction  and  use  of  Its  railroad,  Tbe  ar- 
gument Is  that  by  their  charters  tbese  com- 
panies can  take  by  condemnstioD,  not  title, 
but  an  easement  only,  and  tbat  a  grant  of 
lands  by  the  owner  to  such  a  company,  no 
matter  how  expressed,  will  not  confer  any 
greater  right  or  estate.  The  power  of  the 
legislature  to  endow  companies  organized  for 
public  purposes  with  the  capacity  to  acquire 
lands  under  the  right  of  eminent  domain  is 
undisputed.  Oranta  of  this  character,  like  all 
public  grants,  are  to  be  strictly  construed; 
what  Is  not  plainly  given  is  withheld.  The 
rule  for  the  construction  of  public  grants  in 
strictness  has  never  been  extended  beyond 
these  principles.  Wherever  the  legislature 
has  given  in  plain  terms  tbat  which  the  com- 
pany has  the  capacity  to  take,  tbe  court  is 
not  juBtlOed  in  frittering  away  the  legislative 
grant  by  denying  tbe  legal  effect  of  words  of 
technical  slgnlflcatlon  contained  in  It,  when, 
on  a  reasonable  construction,  there  is  nothing 
in  the  subject-matter  or  context  which  would 
prevent  the  grant  m  construed  from  tsklng 
effect  Tbe  act  Incorporatlnr  the  railroad 
company  conferred  upon  the  company  the 
capacity  of  purchasing,  holding,  and  convey- 
ing any  lands,  tenements,  goods,  and  chattds 
whatsoever  necessary  or  expedient  to  the  ob- 
ject of  Its  incorporation.  It  dedares  that  the 
company  may  enter  at  aU  times  upon  all  lands 
or  water  for  the  purpose  of  exploring,  ete., 
and  laying  out  the  route  or  routes  of  their 
railroads,  and  tbat  It  should  be  lawful  for 
the  company,  by  tbelr  officers  and  agents, 
to  enter  upon,  take  possesion  of,  bold,  have^ 
use.  occupy,  and  excavate  any  such  lauds,  with 
a  proviso  tbat  payment  or  tender  of  pay- 
ment of  all  damages  for  tbe  occupancy  ot 
lands  shall  be  made,  etc.  In  these  expres- 
sions, taken  from  different  sections  of  the 
company's  charter,  power  to  take,  hold,  oc- 
cupy, and  use  lands  for  tbe  construction  of 
tbe  company's  railroads  la  conferred  in  ex- 
press words.  By  the  seventh  section  the  com. 
pany  la  authorized  to  resort  to  condemoation 
proceedings  "If  the  owner  of  the  land"  and 
the  company  cannot  agree  aa  to  the  price  for 
the  same.  By  this  section  It  Is  provided  tbat 
the  commissioners  appointed  In  such  proceed- 
ings are  "to  assess  the  price  or  value  of  Uie 
said  land,  and,  with  their  award,  transmit  a 
description  of  said  lands,  and  tbe  quantity 
taken,  and  by  whom  owned,  and  bow  litnata. 
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bounded,  and  described.  In  writing";  and.  If 
tbn  oonqianj  or  the  owner  Is  aggrleTed  by 
the  deeWon  of  Hie  commlaalonerB,  eltiier  part? 
maj  appeal  to  tbe  ooorta;  and  It  ^11  be  the 
duty  of  the  Jury  on  the  trial  of  the  appeal 
to  aaaesa  the  Talne  of  aald  lands,  and  all  dam- 
ages sustained;  and  upon  payment  or  tender 
of  the  sum  so  found  by  the  commissioners  or 
by  the  Jury  It  Is  enacted  that  *the  said  cor- 
poration shall  be  de^ed  to  be  seised  and 
I>08sesaed  In  fee  simple  of  all  snch  lands  and 
real  estate."  The  powers  conferred  upon  this 
company  by  their  charter  are  so  explicit  as 
not  to  adroit  of  construction.  The  meaning 
of  the  terms  used  being  ascertained,  constmc- 
tlon  is  at  an  end.  The  company  is  to  take 
under  the  designation  of  "lands,"  with  the 
prescription  that  the  condemnation,  when  con- 
summated, shall  be  plenary  evidence  of  tbe 
right  of  the  company  "to  hare,  hold,  use,  oc- 
cupy, possess,  and  enjoy  said  lands."  These 
are  technical  words  of  conveyance  of  legal 
signification,  wholly  Inapplicable  to  anything 
else  than  a  corporeal  hereditament— "land"  In 
Its  legal  signification.  The  idiarter  further 
declares  that  on  the  payment  of  the  price  or 
value  of  such  land  the  company  should  be 
deemed  '*to  be  seised  and  possessed  In  fee 
simple  of  all  such  lands  and  real  estate."  The 
words  In  this  legislative  grant  are  entirely  In- 
appropriate to  an  easement  Tbej  are  sense- 
less unlen  applied  to  such  an  estate  as,  In  a 
legal  sense.  Is  comprehended  In  the  term 
"land,"  wbereof  the  nnquallOed  use  and  pos- 
session are  obtained  for  the  Intimate  pur- 
poses of  the  railroad  company.  De  Ounp  t. 
Railroad  Co.,  47  N.  J.  Law,  43. 

The  tiUe  acquired  by  a  railroad  company 
by  condemnation  under  statutory  powers  simi- 
lar to  those  contained  In  the  charter  of  the 
Morris  &  Essex  Railroad  Company  was  elab- 
orately discussed  and  decided  In  Railroad  Go. 
V.  Trimmer,  B8  N.  J.  Law,  1,  20  AtL  761. 
That  cose  was  an  action  of  ejectment  brought 
by  the  railroad  company  under  Its  title  by 
condemnation  against  the  original  owner, 
who  refused  to  give  possession.  The  defense 
was  that  tbe  railroad  company  had  "not  title 
to  tbe  premises  In  question,  but  only  an  ease- 
ment Id  them,"  and  that  ejectmmt  would  not 
lie  founded  on  snch  a  right  The  opinion  was 
delivered  by  Chief  Justice  Beasley,  who  said 
that  the  rule  that  ejectment  Is  not  an  appro- 
priate remedy  when  the  enjoyment  of  an 
easement  Is  the  subject  of  this  suit  has  been 
often  stated,  and  Is  In  no  wise  questionable. 
He  added:  "But  the  Interest  In  the  lands 
now  In  question  Is  not  an  easement  In  cosea 
of  easements  there  must  be  not  only  a  servi- 
ent tenant  but  also  a  dominant  one,  and 
which  latter  constituent  Is  entirely  lacking 
In  the  present  Instance.  The  action  of  ^ect- 
ment  is  *  *  *  a  possessory  remedy,  and 
can  be  resorted  to  only  when  a  right  ef  entry 
exists,  and  where  the  thing  or  Interest  is  tan- 
gible, so  that  possession  can  be  given  by  the 
iheriff.  It  Is  manifest,  therefore,  that  If  the 
Interest  of  the  railroad  company  In  tbeoo 


premises  were  a  naked  right  of  way,  It  would 
coDstltnte  no  mch  right  of  possesston  of  tiie 
land  Itself  as  wonld  sustain  this  action;  for 
such  a  right  woold  be  an  Incorporeal  one.  up- 
on which  there  could  be  no  ratry;  nor  could 
poOBCsskm  of  It  be  given  under  an  habere  fa- 
cias possessionem.  But  manifestly,  such  Is 
not  the  right  In  tills  land  that  Is  vested  la 
this  company;  for,  can  It  be  doiled  that  the 
corporation  has  a  right  to  enter  upon  It,  and 
that  a  Judgment  in  Its  favor  could  be  executed 
by  the  officer  putting  It  In  posaessloD?  Unlike 
the  use  of  a  private  way,— that  Is  dlaoontlna- 
ous,— the  use  of  laud  condemned  by  a  rail- 
road company  Is  perpetual  and  oontiinioos. 
So  the  latter  Is  likewise  necessarily  exclusive. 
This  Is  the  doctrine  strongly  presented  In  the 
case  of  De  Camp  v.  Railroad  Co.,  47  N.  J. 
Law.  48,  for  It  was  there  declared  that  tbe 
company,  by  force  of  this  statutory  proce- 
dure, could  not  acquire  a  qualified  right  In  the 
lands;  the  court  saying:  'The  statute  only 
authorises  the  taking  of  lands,  and  the  occu- 
pation and  use  of  lands,  in  the  state  and 
condition  of  lands  In  the  legal  sense  of  that 
term.'  A  reference  to  the  statute  by  virtne 
of  which  tbe  cmnpany  has  acquired  its  right 
In  this  property  will  at  once  make  manifest 
tbe  propriety  of  the  view  thus  adopted.  It 
Is  the  twelfth  section  [Revision,  p.  92S]  that 
prescribes  the  mode  to  be  pursued  In  case 
the  company  cannot  agree  with  the  owner  of 
the  lands  required.  Commissioners  are  to  be 
appointed,  who  are  to  appraise  the  land  or 
materials,  and  to  assess  the  damages.  Tbe 
statute  then  declares,  to  use  Its  own  laii- 
gnage,  'And  thereupon  and  on  payment  or 
tender  of  payment  of  the  amount  awarded  as 
hereinafter  provided,  the  said  company  is 
hereby  empowered  to  enter  upon  and  take 
possession  of  tbe  said  lands  and  materials  for 
the  purposes  aforesaid,  and  the  said  report' 
etc.,  'and  proof  of  luiyment  or  tender  of  the 
amount  awarded,  shall  at  all  times  be  con- 
sidered as  plenary  evidence  of  the  right  of 
any  company  to  have,  bold,  use.  occupy,  pos- 
sess and  enjoy  the  said  land  or  materials.' 
There  seems  to  be  no  reason  why  thla  lan- 
guage, as  It  stands  in  this  statute.  Is  to  be  In- 
terpreted difCerentiy  from  what  It  would  If 
it  were  found  in  a  deed  from  a  landowner  to 
the  company;  and  In  this  latter  event  It  Is 
not  probable  that  a  doubt  wonld  arise  In  the 
mind  of  any  one  as  to  the  company's  right 
to  Immediately  enter  upon  the  lands  thus  con- 
demned, and  to  hold  them  In  excloalve  pos- 
session for  the  uses  of  Its  road."  The  right  to 
maintain  ejectment  was  sustained.  In  aa 
earlier  case  (Taylor  v.  Railroad  Co.,  88  N.  J. 
Law.  28)  Cbief  Justice  Beasley,  delivering  the 
opinion  of  the  court  designated  the  right  of 
tbe  company  obtained  under  condemnation 
proceedings  contained  In  the  company's  char- 
ter as  a  mere  easement;  not  however,  strict- 
ly an  Incorporeal  right  for  he  declared  that 
when  tiie  use  of  the  land  was  transferred 
by  the  action  of  legislative  will  tbe  right  te 
nw  for  tbe  spedOed  pnipoM  «reiTtbtnf 
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TrUdi,  In  the  legal  eeiUH^  li  compr^iended 
Su  flie  term  'land.*'  wu  trauferred.  The 
controversy  In  that  caee  concerned  the  own- 
oefalp  <a  tlmbw  cat  on  flw  premlsee  after  the 
award  of  eommleslonere,  and  before  the  tnm 
awarded  had  been  paid.  The  case  J  oat  cited 
waa  decided  In  the  June  t«in,  1876,  and  Rail- 
road Co.  T.  Trimmer,  snpra,  was  decided  In 
Norember,  1890.  The  opinion  In  the  latter 
case  was  deUrered  by  the  same  chief  Jnetlce. 
In  the  latta  case,  under  statutory  powers 
■tmllar  to  those  In  the  charter  of  the  Morris 
A  Essex  Ballroad  - Company,  the  chief  justice 
demonstrated  <m  the  most  cogent  reasoning 
that  the  right  acquired  was  not  an  easement, 
but  was  an  estate,  comprehending  title  to 
lands.  It  Is  within  the  power  of  the  legis- 
lature^ In  authorizing  land  to  be  condemned 
fOr  a  puUlc  use  which  may  be  permanent,  to 
detmnlne  what  estate  therein  shall  be  taken, 
and  to  authorize  the  taking  of  a  fee,  or  any 
less  estate.  In  Its  discretion.  Where  a  statute 
autbortes  the  taking  of  a  fee,  It  cannot  be 
InraUd,  or  that  an  easement  only  was 
acquired  thereunder,  on  the  ground  that  an 
easement  only  was  required  to  accompli^  the 
purpose  which  the  leiglslatore  bad  hi  view. 
That  Is  a  leglslatlTe,  and  not  a  Judicial,  ques- 
tlon.  Sweet  RaUway  Co.,  79  N.  Y.  288, 
29B,  300;  Commissioners  t.  Armstrong,  46  N. 
Y.  284  In  De  Camp  t.  Railroad  Co.,  47  N. 
J.  Law,  48,  the  rtatnte  under  which  the  con- 
denmatlon  was  conducted  was  an  act  to  an> 
thorize  the  conatmcticm  of  underground  raU- 
roads,  and  the  right  acquired  was  defined  to 
be  the  mere  right  to  tonnel  and  excaTate  the 
earth  for  the  use  of  Its  tracks,  with  a  prorlso 
that  such  right  of  way  should  not  Include  the 
right  to  permanently  use  or  occupy  the  sur- 
face of  tbe  earth  Immediately  above  such 
railroad;  and  It  was  held  1^  this  court  that 
all  that  was  acquired  by  condemnation  was 
a  right  of  way,  and  not  the  fee  simple  of 
lands,  but  an  easement  only,  on  the  reason- 
lug  that  the  phraseology  used  In  the  statute 
could  not  mean  ownership  of  lands;  It  must 
mean  the  right  to  omstruct,  operate,  and 
malntahi  a  railroad  upon,  through,  and  under 
the  land  of  another.  The  language  of  the 
act  under  which  the  latter  condemnation  was 
pmsecnted  Is  totally  unlike  the  language  of 
the  charter  of  the  Morris  &  Essex  Railroad 
Company,  and  Is  language  consistent  only 
with  the  right  of  way,  whereas  In  the  charter 
at  this  railroad  company  It  Is  expUclfiy  de- 
clared to  be  a  seisin  and  possesslm  in  fee 
simple. 

But,  Independently  of  the  effect  of  flie  con- 
demnatloD  under  the  company's  charter.  It 
is  clear  by  tbe  rule  of  the  common  law,  and 
under  an  tubroken  series  of  decisions  In  tills 
state,  that  by  the  deed  In  questkm  the  rail- 
road oompany  took  an  estate  In  fee.  The 
<9erative  words  of  conveyance  In  the  Stew- 
art deed  wen  of  a  grant  to  the  company.  Its 
anccesBors  and  assign^  forever,— words  whl^ 
by  the  common  law.  In  a  grant  to  a  corpora- 
tion, coBv«7  a  fee-sbn|de  estate.  Tba  quali- 


fying words  In  the  habendnm  clause,  "to 
have  and  to  hcM,**  etc.,  "unto  tiie  said  the 
Morris  &  Baaex  Ballroad  Company,  and  thetr 
successors  and  asslgnB,  forever,  for  an  pur- 
pose mentioned  In  said  act  of  Inccnrporatim 
and  the  several  supplements  tboreto  passed 
and  to  be  passed,"  are  simply  a  Qualification 
of  the  fee  that  Inured  to  the  oompany  by  the 
operative  words  of  grant  **0f  fee  simple." 
says  Lord  Coke,  *it  Is  commonly  holden  that 
there  be  Uiree  kinds,  viz.  fee  simple  absolute, 
fee  dmple  conditional,  and  fee  simple  quall- 
Ified,  or  a  bas^  fee.  But  the  more  genuine 
and  apt  division  were  to  divide  fee— that  Is, 
Inheritance— Into  three  parts,  viz.  simple  or 
absolute,  condlttonal,  and  qoallfled  or  base;  for 
this  word  'simple*  properly  exdudetb  both 
conditions  and  limitations  that  defeat  ta 
abridge  the  fee.'*  1  Inst  lb.  "Where  an  es- 
tate limited  to  a  person  and  his  heirs  has  a 
qualification  annexed  to  It,  Iqr  which  It  Is  pro- 
vided that  it  must  be  determined  whenever 
that  qualUlcatiw  Is  at  an  end.  It  Is  then  called 
a  qualified  or  base  fee;  as  In  the  case  of  ■ 
grant  to  A.  and  his  h^re.  toiants  of  the  numor 
of  I^ile,  whenever  the  hdrs  of  A.  cease  to 
be  tenante  of  that  manor  their  estate  deta«- 
mlnes."  1  Cruise.  Dig.  63;  1  Inst.  27a.  "If 
land  is  given  to  a  man  and  to  his  heirs  aa 
long  as  he  shall  pay  70s.  annually  to  A.,  or  aa 
long  as  the  <^urch  of  St  Paul's  shall  stand, 
his  estate  Is  a  fee  simple  determinable,  in 
which  case  be  has  the  whfde  estate  In  him; 
and  Bocb  perpetuity  of  an  estate  which  may 
continue  fOrever,  though  at  the  same  time 
there  la  a  contingency  whioh  when  It  hap- 
pens win  determine  the  estate  (which  con- 
tingency cannot  property  be  called  a  condi- 
tion, but  a  limitation),  may  be  termed  a  fee 
slm^  determliuitde.*'  Fkiwd.  057.  "Though 
the  estate  win  determine  when  tike  event 
marked  aa  the  boundary  to  the  time  of  con- 
tfamance  shaU  happen.  In  the  meantime  the 
whole  estate  Is  In  the  grantee  w  owner,  buIh 
Ject  only  to  a  posriblllty  ot  reverter  In  flie 
grantor.  The  grantee  has  an  estate  which 
may  continue  forever,  though  tiiere  Is  a  con- 
tingency which,  when  It  happens,  will  deter- 
mine tiie  estate.  This  contingency  cannot 
with  propriety,  be  called  a  condition;  It  la 
part  of  the  Umltatlon;  and  tiie  estate  may 
be  termed  a  fee.  Plowden  uses  the  phrase 
'fee  simple  determinable.' "  1  Prest.  Ett.  4S1, 
441, 442,  484.  diancellor  Kent  uses  the  words 
"qualified,**  "base,"  or  •determinable"  fee 
promlscnoudy  aa  defining  an  estate  which 
may  continue  forever,  but  Is  liable  to  be  de- 
termined without  the  aid  ot  a  ccmveyance  by 
some  act  or  event  drcumst^blng  Ita  continu- 
ance or  otent  And  he  adds:  "Though  the 
obfject  on  which  It  resta  for  perpetuity  may 
be  trandtory  or  perldiable,  yet  such  estates  are 
deemed  fees,  because.  It  Is  said,  titey  have  a 
possibility  of  enduring  forevor.  It  Is  the  un- 
certainty of  tiie  event  and  the  poaslbUity  that 
tiie  fee  may  hut  forever,  that  renders  the  ea* 
tato  a  fee.  and  not  merdy  a  freehold."  d 
Kent  Comm.  9.   "The  propriety  of  a  quail* 
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Aed  fee  hu  the  same  rights  and  prlTQeges 
«Ter  tbe  estate,  till  tlie  qualification  upon 
which  it  Is  limited  la  at  an  end.  as  If  he  were 
A  tenant  In  fee  simple."  1  Cruise,  Dig.  65; 
Plowd.  667;  4  Kent,  Comm.  11;  Seymor's 
Case,  10  Oolce.  97a:  1  Prest.  Est  484.  So 
long  as  the  qualified  fee  remained,  the  gran- 
tor or  bis  heirs  had  no  right  of  entering  upon 
the  lands.  If  tbe  estate  granted  was  termi- 
nated by  breach  of  the  condition,  then  the 
whole  estate  was  gone,  and  there  could  be  no 
partial  forfeiture.  He  who  enters  for  breach 
of  condition  regularly  sball  have  tbe  land  of 
his  first  estate.  Co.  Litt  202a;  Com.  Dig. 
p.  533  (06);  per  Chief  Justice  Green,  McKel- 
way  T.  Seymour,  29  N.  J.  Law,  829. 

The  precedents  In  our  courts  are  strictly  In 
conformity  with  this  common-law  doctrine. 
In  State  t.  Brown,  27  N.  J.  Law,  13,  a  deed 
was  made  to  the  Morris  Canal  &  Banking 
Company,  their  successors  and  assigns,  to  the 
4nily  proper  use,  tMueflt.  and  behoof  of  the  said 
party  of  the  second  part,  their  successors  and 
assigns,  "as  long  as  used  for  a  canaL"  The 
charter  of  the  canal  company  empowered  it 
to  acquire  land  without  limitation  in  point  of 
estate,  and.  provided  for  the  operation  and 
inlvil^tes  of  the  company  for  ISO  years,  and 
then  that  the  canal  and  its  appurtenances 
should  become  tbe  property  of  tbe  state.  The 
cmrt  held  that  the  deed  In  question  conveyed 
all  tbe  right  title,  and  interest  of  the  gran- 
tor of  the  land  and  its  appurtenances;  and, 
howeTer  much  tbe  corporation  might  be  re- 
stricted In  the  use  of  Its  estate,  it  was,  nev- 
ertheless, tbe  owner  in  fee  of  the  land  as  long 
AS  the  estate  continued,  although  It  may  have 
bad  no  rtt^t  to  use  tbe  land  for  any  ofher 
purposes  than  those  expressed  In  the  grant 
In  tbe  decision  of  the  case  the  court  adopted 
without  qualification  the  common-law  doctrine 
that  by  tbe  conveyance  the  grantees  took  m 
qualified  fee,  liable  to  be  defeated  whenever 
they  ceased  to  use  tlie  land  for  the  purpose 
apedfled  in  the  grant;  but  that,  while  the 
«atate  continued,  and  until  the  qualification 
upon  which  It  was  founded  was  at  an  end,  the 
srantee  had  tbe  same  rights  and  privileges 
over  bis  estate  as  If  it  were  a  fee  simple.  Tbe 
case  was  reversed  In  Brown  v.  Canal  Co.,  Id. 
648,  but  for  a  reason  not  In  any  manner  In- 
volved in  the  construction  or  effect  of  the  deed 
or  tbe  estate  granted  thereby. 

In  Southard  v.  Railroad  Co.,  26  N.  J.  Law, 
18,  a  deed  was  made  to  a  railroad  company 
for  certain  lands,  to  be  occupied  for  the  sole 
and  only  use  of  a  depot  for  passengers  and 
freight  and  other  necrasary  buildings  for  the 
accommodation  of  the  company,  with  a  pro- 
viso tliat  If  nsed  for  any  other  purpose  than 
those  designated,  or  if  tbe  grantees  should  use 
any  other  building  within  one  mile  of  said 
premises  for  such  purposes,  or  should  use 
said  premises  for  an  inn  and  tavern,  then 
■aid  grantees  should  forfeit  their  estate  there- 
in. In  Cornelius  v.  Ivlos,  Id.  876,  land  waa 
conveyed  to  be  nsed  for  the  purposes  of  a 
nil  CK  tram  way,  with  a  condition  tha^  U  the 


grantee  'failed  to  nse  It  (or  the  pnrpoae  tpeO- 
fled  in  ttie  deed,  he  should  forfeit  bla  estate 
therein,  and  the  land  should  revert  to  the 
grantor,  his  heirs  and  assigns.  In  both  <rf 
these  cases  It  was  held  that  an  actual  estate 
was  granted,  determinable  Mily  by  a  forflsltiire 
and  reentry  or  an  ejectment 

In  Oemetery  Co.  v.  Buckmaster.  49  N.  J. 
Law,  449.  9  Aa  691,  this  court  held  that  a 
deed  in  fee  for  a  burial  lot  from  a  cemetery 
company,  with  an  babendimi,  "to  have  and 
to  bold  tbe  granted  premises  to  Oie  said,"  etc. 
"his  heirs  and  assigns,  for  the  uses  of  sepul- 
ture only,  and  to  or  for  no  other  uses  what- 
ever, subject  to  the  conditions  and  lintiltatlons 
and  with  tbe  privileges  specified  in  the  rules 
and  regulations  now  made  or  that  may  here- 
after be  made  and  adopted  by  the  managers 
of  the  cemetery  company  for  the  gov^nment 
of  the  lot  holders  and  visitors  of  tbe  same." 
conveyed  to  the  grantee  the  fee;  and  that  the 
fact  that  tbe  grantee  was  limited  in  the  use 
which  he  might  make  of  the  property  did  not 
deprive  him  of  his  title  or  his  right  of  posses- 
sion; and  that  under  the  deed  the  grantee 
might  maintain  ejectment  against  tin  cem- 
etery company. 

In  McKelway  v.  Seymour,  29  N.  J.  I^w. 
821,  829,  882,  tbe  land  was  conveyed  to  the 
grantees  in  fee  for  a  raceway  and  embank- 
ment for  a  water  power,  with  a  iworlso  that 
so  much  of  the  premises  as  should  not  be  used 
for  the  purpose  specified  should  revert  to  the 
grantor,  and  It  was  h^d  that  the  grantees 
took  a  tlUe  in  fee  simple  subject  to  forfeiture 
by  nonuser;  that,  although  it  was  a  qualified 
fee,  liable  to  be  defeated  by  the  breach  of 
the  condition,  while  it  lasted  it  had  all  the 
qualities  of  a  fee  simple  abeolvte^  and  that 
the  plaintiff  had  no  rii^  of  entry  upon  the 
lands  so  long  as  the  qualified  fee  of  the 
grantee  remained. 

In  PItzgerald  v.  Faunce,  46  N.  J.  Law,  536. 
596.  697,  a  deed  was  made  to  Faunce,  bis 
heirs  and  assigns,  "ot  the  sole  right  privilege, 
use,  and  ienjoyment  at  all  times  for  all  pur- 
poses of  fishing  whatsoever,  and  for  no  other 
purposes,"  of  two  desolbed  lots,  '*to  have 
and  to  hcdd  to  the  grantee,  bis  heirs  and  as- 
signs, forever."  The  action  was  In  trespass, 
and  directly  presented  a  question  of  tide  as 
between  the  parties,  both  of  whom  dalmed 
under  a  common  grantor.  This  court  hdd 
that  the  deed  conveyed  to  the  grantee  an  ac- 
tual estate  in  the  strip  of  land,  and  that  he 
became  thereby  riparian  owner,  and  that  If 
the  estate  was  so  qualified  as  to  use  that  nei- 
ther the  grantee  nor  his  heirs  could  make  a 
grant  from  the  state  available,  the  intervHi- 
tlon  of  It  between  the  upland  and  the  river 
would  make  the  plalntlfll's  grant  from  the  ri- 
parian commissioners  Inoperative  aa  against 
the  estate  and  rights  conveyed  to  F.  by  his 
deed.  In  the  decision  of  the  case  tbe  coort 
said:  "Convesrances  to  railroad,  canal,  and 
water  companies,  and  to  mining  companies, 
for  a  special  use,— as.  for  Instance^  for  a  depot 
or  for  the  accmnmodatloB  and  Ttetnaltng  ol 
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passengen,  for  a  rail  or  tram  way,  for  a  canal 
or  raceway,  and  of  minerals  and  ores,— are 
always  r^rded  as  conveyances  of  estates  in 
lands;  and  if  the  words  of  coDveyance  are 
adapted  to  convey  a  fee,  the  estate  granted 
win  be  a  fee,  though  the  grantee  la  restricted 
In  the  use  of  the  estate  ooureyed,"— followed 
by  a  citation  of  cases. 

In  New  Jersey  Zinc  &  Iron  Co.  t.  Mot- 
rla  Canal  &  Banking  Co.,  44  N.  J.  Eq.  S98, 
403,  409,  15  AtL  227,  the  canal  company 
had  not  acquired  title  either  by  grant  or  by 
condemnation.  The  title  set  ap  was  a  title 
by  an  adverse  possession  of  upwards  of  40 
years.  Vice  Chancellor  Van  Fleet,  distinguish- 
ing title  acquired  by  adverse  possession, 
snch  as  tbe  title  involved  in  Railroad  Co.  v. 
Breckenridge.  60  N.  J.  Law.  683,  88  AtL  740, 
and  a  right  such  as  the  canal  company  might 
acquire  under  the  peculiar  terms  of  its  char- 
ter, from  title  by  a  grant  of  an  estate  in  fee, 
either  absolute  or  qualified,  used  this  lan- 
guage: "Dnder  a  conveyance,  even  if  it  be 
of  only  a  qualified  fee,  the  defendants  have, 
whUe  their  estate  continues,  by  the  plain 
terms  of  their  grant,  an  al>solute  right  to  the 
exclusive  possession  of  the  land  conveyed;  and 
any  attempt  by  their  grantor  to  exercise  any 
Bort  of  possession  over  tbe  land,  or  to  use  any 
part  of  It  as  a  means  of  advantage  or  profit 
to  himself,  would  be  In  plain  derogation  of  his 
grant,  and  a  clear  violatl<m  of  tbe  defend- 
ants' rights.  The  defendants  under  a  deed 
conveying  only  a  qualified  fee  wguld,  while 
their  title  continued,  have  the  same  right  to 
the  exclusive  use  and  enjoyment  of  the  land, 
and  as  complete  dominion  over  It  for  all  pur- 
poses, as  though  they  held  It  in  fee  simple 
absolute;  and  no  one,  I  suppose,  would  pre- 
tend that  it  would  be  possible  tor  a  grantor, 
after  making  a  title  of  that  description,  to  set 
Dp  with  the  least  show  of  success  a  right  or 
Interest  of  any  kind  In  the  land  conveyed." 

The  defendants*  conntel,  to  sustain  the  con- 
tention that  the  company  took  an  easement 
only  In  the  lands  granted  to  It  by  the  Stewart 
deed,  relied  greatly  on  Green  v.  Ballroad  Co., 
12  N.  J.  Eq.  165.  The  question  involved  in 
that  case  was  the  obligation  of  the  company 
to  eonatmct  vragou  ways  where  its  railroad 
should  intersect  any  farm  or  lands- of  any 
individuaL  That  obligation  was  imposed  by 
the  ninth  section  of  Its  charter,  and  was  whol- 
ly Independent  of  the  nature  of  the  estate 
taken  by  the  company  in  condemnation  pro- 
ceedings. The  company  had  condemned  the 
lands  of  the  con^ainant,  and  pending  an  ap- 
peal the  matter  was  submitted  to  arbitrators. 
The  arbitrators  made  an  award,  and  a  release 
was  given  under  seal.  A  mAt  at  law  hav- 
ing been  brought  against  the  .■ompany  for 
not  constructing  a  suitable  crossing,  the  re- 
lease was  pleaded,  and  a  bill  was  filed  to  re- 
form the  deed  so  as  to  make  it  conform  to  tbe 
agreement  of  the  parties.  A  decree  was  made 
enjoining  the  company  from  setting  up  the 
deed  as  a  bar  to  recovery  in  an  action  at 
law,  Tlie  decna  waa  afBrmed  in  this  cinirt 


IB  N.  J.  Eq.  470.  In  the  court  of  chancery 
an  opinion  was  expressed  that  the  deed  of 
release  conveyed  no  greater  right  than  tbe 
company  acquired  by  the  condemnatitm,  and 
hence  tbe  right  to  have  a  farm  crossing  sub- 
sisted, notwithstanding  the  deed.  Under  that 
view  the  reUeC  that  was  granted  was  unneces- 
sary, and  that  subject  was  not  adverted  to  Id 
the  opinion  In  this  court  If  the  remarks  of 
the  chancellor  are  to  be  taken  as  a  Judicial 
determination  that  a  conveyance  by  deed  will 
not  affect  charter  oUlgatlons  which  would 
subsist  where  premises  were  taken  by  con- 
demnation, such  a  constructltm  was  contr&ry 
to  the  decision  of  the  supreme  court  In  Brear- 
ly  V.  Canal  Co.,  20  N.  J.  Law,  236,  and  was 
overruled  in  Perry  v.  Railroad  Co..  65  N.  J. 
Law,  178,  26  AU.  828.  If  the  opinion  ren- 
dered in  the  court  of  chancery  Is  taken  to 
have  affirmed  that  a  conveyance  of  land  with 
all  the  formal  terms  necessary  to  confer  a  fee 
created  an  easement  only,  the  decision  Is  con- 
trary to  the  great  weight  of  authority,  not 
only  at  common  law,  but  In  the  courts  of  this 
state.  The  Morris  &  Essex  Railroad  Com- 
pany took  possession  of  the  land  conveyed  to 
It  by  Stewart,  and  constructed  its  railroad 
thereon,  with  an  embankment,  under  which  it 
constructed  an  under-grade  crowing,  with  ma- 
sonry, abutments,  and  wing  walla  of  tbe 
height  and  width  specified  in  the  company's 
deed.  The  company  completed  and  put  in 
operation  Its  road  In  1866,  and  operated  the 
same  continuously  until  the  lease  to  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Con>- 
pany.  The  latter  c<Hnpany,  from  that  time, 
operated,  and  is  still  operating,  the  railroad 
for  railroad  purposes.  The  grant  of  Stewart 
to  the  company  was  in  fee.  and  the  contin- 
gency which,  when  it  happened,  would  de- 
termine the  estate,  has  not  yet  -arisen.  Tbe 
tide  is  at  this  time  in  the  idalntifTs.  The  de- 
fense, therefore,  must  rest  on  Justification,  and 
not  on  title.  The  only  plea  on  the  record  it 
a  [dea  of  the  general  Issue.  In  an  action  of 
trespass,  title  may  be  given  In  evidence  und^ 
the  general  Issue.  Todd  v.  Jackson.  26  N.  j. 
Law,  626.  A  Justification,  snch  as  leave  and 
license,  or  a  private  rU^t  ot  way,  must  he 
specially  pleaded.  Hetfleld  v.  Raihroad  Co., 
29  N.  J.  Law,  6n;  1  Chit  PL  606.  Snch  a 
defense  was  fuUy  considered  by  counsel,  and 
the  case  wlU  be  regarded  now  as  If  the  {Hroper 
plea  had  been  introduced  by  amendment 

To  Justify  the  acts  complained  of,  the  de* 
fendants  rely  upon  tbe  stipulation  In  the 
deed  from  Stewart  to  the  railroad  company, 
whereby  the  company  agreed  to  erect  and 
maintain  the  wagon  road  or  crossing  in  ques- 
tion. This  stipulation,  although  Inserted  in 
a  deed  to  the  company,  was  the  covenant 
of  the  grantee  (FInley  v.  Simpson.  22  N.  J. 
Law,  311;  Cooper  v.  Louanstein,  87  N.  J. 
Eq.  286),  and  at  law  operated  as  a  grant  of 
a  newly-acquired  easement,  or,  as  was  said 
by  Lord  Westbury,  "as  if  it  were  a  coiuter 
grant  by  the  grantee"  (Oodd.  Basem.  lOS; 
QooSa  T.  Goal  0&«  2  De  Qex,  J.  ft  8.  6uO; 


Digitized  by 


Google 


766 


41  ATLANTIC  BBPORTEB. 


<M.J. 


Gale,  EaBem.  46,  47;  Hagerty  t.  Lee,  54  N. 
7.  Law,  S80,  25  Atl.  819).  The  grant.  In 
tenns,  Is  to  Stewart,  wltbont  the  word 
"betra"  or  words  of  perpetuity.  Snch  a  grant, 
hj  the  common  law,  would  create  only  a 
personal  right  for  the  life  of  Stewart  Where 
the  right  is  granted  In  a  deed  In  the  natnre 
of  a  reservation,  and  it  Is  manifest  from  all 
the  recitals  In  the  deed  on  the  subject  that 
the  plain  purpose  of  the  parties  was  to  cre- 
ate a  right  for  the  benefit  of  the  parts  of 
the  whole  tract  which  had  been  severed  by 
the  conveyance,  the  grant  will  be  construed 
as  creating  an  easement  appurtenant  to  the 
[Mremlses,  and  will  pass  as  such  without  the 
word  "heirs,"  at  least  In  equity.  Coudert  t. 
Sayr«,  46  N.  J.  Eq.  886-395,  19  AU.  190.  In 
the  courts  of  some  of  our  sister  states  the 
same  construction  has  been  given  to  such 
grants  In  courts  of  law.  Jones,  Easem.  H 
89-106.  Aiid  In  Bank  v.  Segur,  39  N.  J. 
Law,  178,  It  was  held  that  a  covenant  that 
confers  an  Immediate,  permanent,  and  bene- 
dclal  ^ect  on  the  use  to  which  real  estate  la 
designed  to  be  applied  will  run  with  the 
title  without  words  of  perpetuity,  and  wHl 
support  an  action  at  law  by  one  who  after- 
wards succeeds  to  the  title.  But  In  Hagerty 
'  T.  Lee,  supra,  the  question  whether  the  word 
"heirs"  Is  necessary  at  law  to  create  an  ease- 
ment which  should  be  appurtenant  to  the 
land  was  expressly  left  undecided.  Counsel 
on  the  argument  assumed  that  this  grant 
was  attached  to  the  land,  and  lussed  with 
the  estate  as  an  appurtenant.  That  view  will 
be  adopted  for  present  purposes.  As  appur- 
tenant to  the  two  parcels  retained  by  Stew- 
art, the  easement  passed  to  the  grantee  un- 
der the  deed  from  Stewart  to  Orevellng,  and 
by  Intermediate  conveyances  became  vested 
In  Meagher,  who  succeeded  to  the  title  of 
Stewart  to  so  much  of  the  mtire  tract  aa  re- 
mained In  him  after  the  conveyance  to  the 
railroad  company.  Meagher,  by  his  deed  of 
September  4,  1895,  conveyed  to  Breckenrldge 
two  parcels  of  land,  part  of  the  original 
tract,  conalstlDg  of  two  lots,  each  00  by  2S0 
feet  In  dimensions;  one  lot  being  on  the 
north  side  and  the  other  on  the  south  side  of, 
and  both  adjoining,  the  lands  conveyed  to 
the  railroad  company,  and  extending  on  each 
side  entirely  across  the  opening  of  the  pas- 
sageway referred  to  In  the  company's  deed. 
By  the  last-menttoned  conveyance  the  right 
In  this  easement  became  vested  in  Brecken- 
ridge,  and  under  such  right  the  defendants 
Justify  the  acts  complained  of.  The  con- 
struction of  the  grant  of  the  right  of  way 
in  the  deed  from  Stewart  to  the  company 
presents  the  merits  of  this  controversy,  and 
the  solution  of  the  contested  problem  de- 
pends upon  the  terms  of  the  grant,  construed 
In  conformity  with  the  rules  which  control 
In  the  construction  of  grants.  One  granting 
an  easement  may  limit  the  grant,  and  the 
grantee  takes  subject  to  the  restilcttons  Im- 
posed. The  limitation  may  be  with  refer- 
ence to  the  purposes  for  which  the  easement 


may  be  used,  as,  for  instance,  a  rigbt  of 
way  may  be  granted  for  agricultural  pur- 
poses only,  or  for  mining  purposes,  or  with 
reference  to  its  use  as  a  footway  or  a  car- 
riageway, or  a  way  for  cattie.  Jones,  E^aaem. 
I  355;  Gale,  Baaem.  190.  In  this  instance 
the  subject  of  the  grant  Is  defined  as  "a  suit 
able  wagon  road  or  crossing,"  and  Oie  pur- 
pose for  which  the  same  ts  to  be  made  is  de- 
fined to  be  "so  aa  to  enable  said  Stewart  to 
travel  and  cross  freely  between  his  lands  on 
each  side  of  aaid  granted  premises."  Cases 
such  as  Railroad  Co.  t.  Valentine*  29  N.  J. 
Law.  661,  and  Dand  T.  mngscote,  6  Mees. 
A;  W.  174,  have  no  relerancy  to  this  contro- 
versy. In  the  former  case,  Valentine,  by  a 
deed,  conveyed  to  the  railroad  company  the 
land  upon  which  was  an  nnbankinent  that 
formed  part  of  his  mllldam,  and  a  bric^ 
through  which  the  water  passed  fnHn  the 
pond,  with  a  reservation  to  the  grantor,  bfe 
heirs  and  assigns,  forever,  of  the  right  and 
privilege  to  enter  upon  the  conveyed  prem- 
ises from  time  to  time  to  make,  amend,  and 
repair  his  mllldama,  and  to  remove  there- 
from the  manure  that  might  accumalate  tnm 
time  to  time.  The  company  used  the  em- 
bankment and  bridge  for  the  railroad  track. 
In  an  action  by  the  cMnpauy  for  entering  to 
repair  the  dam  this  court  held  that  the  gran- 
tor had  the  right  to  enter  upon  the  premises, 
and  do  whatever  was  necessary  to  maintain 
the  dam,  provided  It  did  not  conflict  with  the 
use  thereof  by  the  grantees;  and  that  tbese 
rights  would  exist  If  the  deed  had  contained 
no  such  reservatlML  The  case  was  put  upon 
the  principle  that  where  a  grantee  takes 
lands  conveyed,  and  a  grantor  holds  lands 
retained,  each  had  a  right  to  whaterer  was 
necessary  to  the  enjoyment  at  the  respective 
premises  for  the  purposes  for  which  they 
were  then,  or  were  Intended  to  be;  oaed. 
whether  such  intended  use  was  mentioned  In 
the  deed  or  not  In  the  other  case  the  plain- 
tiff was  the  owner  of  two  adjoining  closes  of 
coal  lands,  the  one  in  the  township  of  AmUe 
and  the  other  In  ttie  township  of  Hanxley. 
The  deed,  dated  In  1690,  by  which  the  gran- 
tor conveyed  land  In  the  manor  of  Amble, 
contained  the  w(hx1s,  **exceptlng  and  reserv- 
ing out  of  the  grant  all  mines  of  coal  with- 
in the  fields  and  territory  of  A.,  aforesaid, 
together  with  sufficient  vrayleave  and  stay- 
leave  to  and  from  said  mines,  with  llbmr 
of  sinking  and  digging  pit  or  pits."  By  an- 
other deed  of  the  same  day  the  same  partle* 
conveyed  to  other  persons  lands  In  the  manor 
of  Hanxley,  with  the  like  exception  and  res- 
ervation. The  defendant  erected  on  thr 
Hauxley  close  a  steam  engine  and  enghK- 
house,  with  a  i>ond  to  supply  water  for  Uip 
engine,  and  also  a  railway  for  carrying  the 
coal  from  that  pit  This  railway  passed  over 
the  close  Hauxley,  and  then  across  the  dose 
Amble.  The  action  was  In  trespass,  and  the 
JUBtlflcatlon  was  under  the  reservation  In  tite 
deeds.  The  case  finds  that  the  steam  engine 
which  was  erected  was  necessary  U»  wwfc- 
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In;  tbe  lower  seams  ot  coal,  and  that  the 
pond  for  the  snpply  of  water  was  necessary 
for  tbe  use  of  tbe  engine,  and  therefore,  as 
was  Baid  by  Chief  Justice  Green  in  Ballroad 
Go.  T.  Valentine,  they  were  necessary  incl- 
dents  to  the  thing  granted,  and  passed  with 
It  upon  the  Intention  of  the  parties  as  de- 
dnced  from  the  language  of  the  grant  when 
applied  to  the  subject-matter.   With  respect 
to  tbe  construction  of  the  railway  there  was 
evidence  in  the  case  that  "wayleare,"  the 
term  used  in  the  reservation,  was  known  as 
the  privilege  of  crossing  lands  for  the  supply 
of  coals  to  the  porchaser,  and  that  sending 
coals  by  the  grantee  of  sea  sale  collieries  by 
means  of  a  railway  was  universally  the 
mode  of  transit   Tbe  case  finds  that  with- 
out a  railway  for  shipment  the  lower  seams 
could  not  be  worked  wittiout  loss,  that  a 
large  sum  of  money  bad  been  expended,  and 
that  for  that  expenditure  there  could  be  do 
adequate  return  unless  by  the  profits  from 
the  export  trade.   Parke,  B.,  deilvwlng  the 
opinion  of  the  court,  said:    'There  Is  no 
doubt  that  tbe  object  of  the  reservation  Is  to 
get  tbe  coals  beneficially  to  tbe  owner  of 
them,  and  therefore  it  should  seem  that 
there  passes  by  It  a  right  to  such  descrip- 
tion &t  wayleave,  and  in  such  a  direction,  as 
will  be  reasonably  sufficient  to  enable  tbe 
coal  owner  to  get,  from  time  to  time,  all  the 
•earns  of  coal  to  a  reasonable  profit;  and 
therefore  the  owner  Is  not  confined  to  snch 
description  of  way  as  Is  in  use  at  the  time 
«t  the  grant,  and  In  such  a  direction  as  Is 
ttaen  convenient    •    •    •    Nor,  upon  the 
■apposition  that  a  railway  for  shipping  was 
necessary,  can  we  say  there  was  any  excess 
In  the  mode  of  construction,  tor  the  caae 
finds  that  the  railroad  had  been  Judiciously 
designed  and  coustmcted."   The  acta  done 
by  tbe  defendants  for  which  the  present  suit 
was  brought  were  in  no  sense  necessary  to 
enable  the  grantee  to  travel  and  cross  be> 
tween  his  lands  on  each  side  of  tbe  grant- 
ed premises,  and  neither  of  the  cases  above 
cited  apply  to  this  controversy.   It  will  also 
be  observed  that  in  Dand  t.  Klngscote  the 
eoart  held  that  the  coal  owner  could  not  car- 
17  over  Amble  the  coals  that  were  got  In 
Hauxley,  although  they  were  parts  of  the 
same  mineral  field,  and  both  deeds  ooBtaJned 
the  same  reservation. 

In  Newcomen  v.  Ooulaon,  6  Cb.  Dlv.  IBS,  by 
an  award  under  an  incisure  act  It  was  di- 
rected that  certain  allottees,  and  the  owners 
for  tbe  time  beln^  of  their  allotments,  should 
have  -a  way  right  and  liberty  of  passage  for 
themselves,  their  respective  tenants  and  farm- 
ers, as  well  on  foot  as  on  horseback,  and  with 
Mielr  carts  and  carriages,  and  to  lead  and 
drive  their  horses,  oxen,  and  other  cattle  from 
Mie  common  highway  over  the  end  of  the  al- 
lotments to  their  respective  allotments,  etc 
Tlie  owner  of  one  of  the  allotments  com- 
menced building  bouses  upon  It,  and  began  to 
la  J-  down  a  metaled  road  where  there  had 
Mlj  been  an  ordlaary  cart  tcadc  Ouamw^- 


plication  for  an  Injunction  the  court  held  that 
this  use  of  the  property  was  justified.  The 
decision  was  rested  upon  tbe  terms  of  the 
grant  Jessel,  M.  R.  (on  page  142),  made  this 
language  tbe  foundation  of  his  decision:  "It 
was  said  that  the  grant  conferred  a  right  to 
use  the  way  only  so  long  as  the  allotment 
was  used  for  agricultural  purposes.  I  can- 
not find  any  such  restriction.  The  right  is  to 
the  owners  or  owner  for  the  time  being  of 
the  laud.  Now,  land,  according  to  English 
law,  Indudes  everything  on  or  under  the  soil: 
all  buildings  that  you  may  erect  on  it;  all 
mines  that  you  may  sink  under  It.  •  *  • 
I  have  no  doubt  that  the  word  'land'  was  used 
advisedly.  This  being  so,  it  appears  to  me 
the  right  is  a  general  right  of  way,— a  right 
of  way  to  all  the  houses  which  may  be  built 
tm  the  land  In  question."  And  with  respect 
to  the  metaled  road  he  said:  "It  was  conced- 
ed to  be  a  principle  of  law  that  the  grantee  of 
a  right  of  way  has  a  rlgbt  to  enter  upon  the 
land  of  the  grantor  orer  wblch  the  way  ex- 
tends for  the  purpose  of  making  tbe  grant  ef- 
fective; tliat  Is,  to  enable  him  to  exerdae  the 
right  granted  to  him.  That  Inclades  not  only 
keeping  the  road  In  repair,  but  the  right  of 
making  a  road.  •  •  •  It  cannot  be  con- 
tended that  the  word  'repair*  In  such  a  caae 
is  limited  to  making  good  the  defects  In  the 
original  soli  by  subsidence  or  waahing  away; 
It  must  Include  the  right  of  making  the  road 
such  that  it  can  be  used  for  the  purpose  for 
which  it  is  granted  Therefore  I  think  the 
def^danta  have  a  right  to  make  an  effective 
carriage  way,  going,  as  they  are  going,  \fj 
the  shortest  route,  and  not  interfering  with 
the  land  to  a  greater  extent  in  width  than  the 
width  of  the  street  pointed  out  by  the  deed 
itself." 

In  the  later  case  of  United  Land  Co.  v. 
Great  Eastern  Ry.  Co.,  10  Ch.  App.  686,  the 
railway  company  was  empowered  to  make 
a  raUway,  and  for  that  purpose  to  take  lands, 
among  which  were  crown  lands.  By  tbe  act 
It  was  enacted  "that  the  said  company  shall, 
and  they  are  hereby  required,  at  their  own 
cost  and  charges,  to  make  and  cons^ct  such 
convenient  communications  across,  over,  and 
under  said  railway  *  *  *  as  shall.  In  the 
Judgment  of  the  commissioners  of  woods  and 
forests,"  etc,  '-be  necessary  for  the  conven- 
ient enjoyment  and  ocenpation  of  the  lands 
of  her  majesty;  and  such  communications, 
when  BO  made,  shall  at  all  times  be  kept  In 
good  order  and  repair  by  and  at  tbe  expense 
of  tbe  company."  The  crossings  fixed  by  the 
commissioners  were  levd  crossings,  and  they 
wen  constructed  by  the  railway  company. 
At  the  time  this  act  was  passed  the  lands  on 
both  rides  of  the  railway  lands  w&k  marsh 
landR  These  lands  came  Into  the  possession 
of  the  land  company,  and  the  latter  company 
laid  them  out  Into  building  lots,  and  a  consid- 
erable number  of  houses  were  built  thereon, 
and  pthers  were  In  the  course  of  building. 
The  nwds  with  the  level  crossings  formed  tbe 
meanB  of  communlcatliHi  for  Vb»  occa- 
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pants  of  the  boaseB  w!tb  the  rest  of  tbe  coun- 
try. The  court  held  that,  the  right  being  un- 
restricted In  terma.  the  crosalDga  were  to  be 
commanlcatlons  for  all  purposes  to  which  at 
the  time  or  at  any  future  time  the  owner 
should  think  fit  to  appropriate  his  land.  The 
ground  of  decision  In  the  court  of  appeals  Is 
stated  by  Melllsh,  L.  J.,  In  these  words: 
"But  when  a  right  of  way  la  created  by  grant 
or  by  act  of  parliament,  then  It  must  depend 
on  the  proper  construction  of  the  grant  or  act 
of  parliament,— whether  the  right  of  way  Is 
to  be  used  for  all  purposes  or  for  only  limited 
purposes.  No  doubt  there  are  authorities 
that,  from  the  description  of  the  lands  to 
which  the  right  of  way  Is  annexed,  and  of  the 
purposes  for  which  It  Is  granted,  the  court 
may  Infer  that  the  way  was  Intended  to  be 
Umlted  to  those  purposes.  But,  If  there  is  no 
limit  to  the  grant,  the  way  may  be  used  for 
all  purposes."  In  the  case  as  reported  In  17 
Bq.  €8B.  ICS,  Vice  Chancellor  Mallns  (on  page 
167)  aays:  "It  has  been  argued  very  strenu- 
ously that  when  a  right  of  way  Is  granted  for 
one  purpose  It  cannot  be  used  for  another. 
I  quite  agree.  The  law  Is  perfectly  settled 
that  if  one  man  has  a  right  of  way  over  tbe 
land  of  another  to  go  to  a  particular  place, 
he  cannot  use  It  for  the  purpose  of  going  to 
that  place  and  a  place  beyond  It,  because  the 
serrlent  tenement  is  only  subject  to  a  certain 
ase  and  a  certain  Inconvenience.  He  has 
agreed  that  It  shall  be  used  for  a  particular 
purpose,  and.  haTing  so  agreed,  he  Is  not 
bound  to  submit  to  its  being  used  for  any  oth- 
er purpose." 

.  Neither  do  the  cases  last  above  cited  apply 
to  this  litigation,  but  the  passage  quoted  from 
tbe  opinion  of  Vice  Chancellor  Malina  in  prin- 
ciple Is  quite  In  point  The  easement  In  this 
case  In  plain  terms  Ii  a  grant  of  a  right  of 
way  between  tbe  two  parcels  of  land  into 
which  the  tract  was  dlrlded  by  the  grant  to 
the  railroad  company.  It  Is  Impossible  to 
.give  It  any  other  construction  consistent  with 
the  words  used.  Where  a  way  is  created  by 
a  grant  for  the  benefit  of  particular  land,  its 
use  is  limited  to  such  land,  and  cannot  be  ex- 
tended to  other  land.  Jones,  Baaem.  |  860; 
Acluioyd  T.  Smith,  10  O.  B.  164.  If  one  grants 
a  right  of  way  from  D.  to  Blackacre,  and  the 
grantee  afterwards  purchases  lands  adjoining 
to  Blackacre,  be  cannot  Justify  tbe  user  of 
tbe  way  to  those  lands.  2  Com.  Dig.  tit 
"Chimin,"  D.  5.  p.  209.  One  liaTlng  a  right  of 
way  to  his  land,  Blackacre,  orer  land  of  an- 
other, has  no  right  to  drire  his  cattle  to 
Blackacre,  and  then  to  other  land  beyond  It 
In  the  leading  case  upon  this  point  (Howell 
T.  King,  1  Mod.  IDO)  it  was  urged  for  the 
owner  ot  the  right  of  way  that  when  his  cat- 
tle were  at  Blackacre  be  could  drive  them 
whltbra  he  would.  On  the  other  side  It  was 
■akl  that  If  this  were  so,  he  might  purchase 
too  olr  1,000  acres  adjoining  Blactaicre,  to 
which  he  had  a  prescriptive  right  of  way,  and 
•0  tbe  owner  of  tbe  soil  wonld  lose  tbe  benefit 
•f  tals  land;  that  a  fneaeriptloD  preanppoaed  a 


grant  and  ought  to  be  contlnaed  according 
to  the  Intent  of  the  original  creatton.  To  this 
tbe  court  agreed,  and  gave  Judgment  Cor  tlie 
owner  of  the  land.  Jones,  Basem.  i  360.  A 
right  of  way  appurtenant  to  a  dominant  tean- 
ment  can  be  used  only  for  the  purpose  of 
passing  to  or  from  that  tenement  It  cannot 
be  used,  even  by  tbe  dominant  owner,  tor  any 
purpose  unconnected  with  the  ^ijoyment  ol 
the  dominant  tenement;  neither  can  It  be  as- 
signed by  him  to  a  stranger,  and  so  be  made 
a  right  In  gross,  nor  can  he  license  a  atranga 
to  use  tbe  way  when  he  is  not  coming  to  or 
from  tbe  dominant  tmement  Qodd.  Basm. 
321-S20;  Washb.  Basem.  2Mr-256.  Tbe  cases 
to  this  effect  an*  numerous.  Many  of  th^ 
are  dted  by  Mr.  Jones  In  the  footnote  at  the 
page  above  dted. 

The  laying  of  these  pipes  in  tbe  roadway 
in  no  sense  conferred  a  benefit  on  tbe  lands 
to  which  the  way  was  appurtenant  nor  woe 
tbe  plpea  adapted  to  facilitate  or  promote  ac- 
cess between  tbe  two  parcels  of  land  to  whidi 
tbe  easement  waa  appurtenant  They  ext^ 
under  ground  tbe  entire  distance  of  the  way. 
and  are  designed  to  be  used  as  part  of  a  pipe 
tine  for  the  purpose  of  con^ying  oU.  Tbe 
contention  that  tbe  pipes  laid  under  ground  do 
no  injury  to  the  nUIroad  company  as  tbe  own- 
er of  the  fee,  and  therefore  tbe  company  bai 
no  ground  of  complaint  Is  without  any  sup- 
port either  in  prindple  or  authority.  On  socb 
a  theory  the  defendants  wonld  be  anthorized 
to  lay  pipes  under  or  through  tbe  premises 
for  the  transmission  of  gas  or  water;  in  fact, 
to  construct  an  aqueduct  of  the  dimenalrais  of 
the  span  of  this  passageway  to  carry  tbe  wa- 
ters of  the  Delaware  to  supply  the  cities  of 
the  seaboard.  Where  tbe  words  of  tbe  grant 
are  clear  and  unequivocal,  there  Is  no  room 
for  the  application  of  the  principle  that  tbe 
grant  must  be  construed  most  strongly  against 
tbe  grantor.  Tbe  parties  must  be  confined  to 
tbe  plainly  expressed  agreement  In  the  deed. 
Whether  the  right  claimed  will  Impose  i 
greater  or  less  burden  on  the  company's  land 
than  tbe  right  granted  is  an  Irrelevant  in- 
quiry. Johnson  v.  JaqnI.  20  N.  J.  Kq.  410- 
418,  27  N.  J.  Law.  626.  The  defendants  hav- 
ing no  title  or  Justlflcatlon  under  the  right  of 
way,  tbe  Judge  properiy  directed  a  verdict  for 
the  pblntlffi.  ^le  jndgmeat  aboiild  be  af' 
finned. 


BROWNING  et  aL  v.  SOUIHWOBTH  et  aL 

(Suprane  Oonrt  of  Errors  of  GonnecCtevt 
Not.  S»,  1898.) 

Wi&u— CoMBTKOOTiov— Lips  EWrAm— IsTsmo!!. 

Testatrix  devised  tbe  residue  of  ber  estate 
to  her  husband  for  lUev  and  on  bis  death  be- 
queathed a  8om  to  S.,  '*foT  her  sole  and  sepa- 
rate use,  should  she  then  be  liviac.  or  if  she 
then  not  be  IlTing,  bat  leave  issue,  then  •  •  ■ 
to  her  said  issae^  •  •  •  should  the  said 
S.  die,  leaving  no  Issue,  It  Is  my  will  that  sai^ 
Bum,  •  *  •  or  any  portion  thereof  Teinaii> 
lug  unexpended  at  her  death,  shall  be  dlstribat- 
ed  aecoMing  to  tbe  Itaitis^  oC  tlw  tollowmf 
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danBC  wMeh  dertsed  to  named  p^nom  the  »• 

maioder  of  tha  estate,  the'  nse  of  which  was  de- 
vised to  the  hnaband  for  life,  "excepting  there- 
from the  above-named  legscf,  provided  said  3. 
or  her  issoe  be  llvlag;  to  take  the  Mine  at  ht« 
death."  Heid,  that  on  S.'s  surviving  the  bus- 
band,  though  without  iBSne  after  being  married 
for  10  years,  she  takes  an  absolute  property  in 
the  legacy,  within  the  mle  that  an  exprew 
gift  of  personalty  in  fe«  will  not  be  redaeed  to  a 
life  estate  by  a  mere  implication  from  a  sabse- 
qaent  gift  over. 

Case  reserved  from  superior  court  New  Lod- 
don  county;  Silas  A.  Bobintton,  Judge. 

Suit  by  Amos  A.  Browning  and  others,  ad- 
mlQistratora,  against  Ddla  A.  Southwortb  and 
others,  to  determine  the  construction  of  the 
will  of  Sarah  Avery,  deceased.  Reserved,  on 
the  facta  stated  In  the  complaint,  for  the  con- 
sideration and  advice  of  the  appellate  court. 
Decision  in  favQr  oC  defendant  SouthwcHrth. 

Amw  A..  Browning;  for  plaliitUBL  GhurdhMr 
Greoie,  for  def endftnts  Lmy  L.  Gneunaa  and 
others.  Chartaa  F.  Thay«r,  Cor  defendant  De- 
lia A.  Bouthworth. 

ANDREWS,  C  J.   The  will  of  Sarah  Avery, 
late  of  Norwich,  after  maldng  eertala  be- 
quest^ contained  tha  flowing  provIsloB: 
rrenth.  To  my  beloved  husband,  Oliver  Peiry 
Avery,  I    ve,  ctevlse,  and  beqaaath  tba  vae^ 
Income,  petAt,  and  improvement  of  all  ttw 
rest,  reeldue,  and  remainder  vf  my  estate,  of 
every  name  and  nature,  for  and  during  the 
term  of  hto  natand  life.   Klevtntli.  At  tbe 
death  of  my  aid  huband,  I  give  and  be- 
queath to  A.  Sontbwortli  the  sum  of 
tw«ty  thousand  dfdlars,  to  taer  side  and  Sep- 
arate  nse^  sboald  die  Quo  be  living;  or  U 
she  then  not  be  Uvlng,  bat  leave  issue,  then 
In  that  event  I  give  and  bequeath  said  twoaty 
thousand  dollars  to  her  said  issoe,  share  and 
share  alike.   And  should  tbe  said  Delia  die, 
leaving  no  lesue,  It  Is  my  wHl  that  said  sum 
of  twen^  thousand  d<dlar%  or  any  pmrtion 
tbereef  remaining  nnexpended  at  bar  death, 
Shan  be  dlstrlbnted  according  to  the  term*  of 
item  twelfth,  next  tonowlng.    Twelfth.  I 
give,  devise,  and  beoneath  unto  Lucy  I* 
Greennan*  Mary  W.  haiag,  Geeige  H.  Lor> 
InCT.  WUItam  L.  Lorlng,  Harry  R.  Loring,  and 
Robert  H.  Lorlng,  child reo  of  my  two  broth> 
er9»  WllUam  Lorbig  and  George  Lorlng,  ma 
the  rest,  reridue,  and  remainder  of  my  estate, 
tbe  uae  of  which  Is  bequeathed  to  my  hus- 
band by  item  tenth,  raoc^ptlDg  therefrom  the 
above-named  l^acy  of  twenty  thousand  dol- 
lars,  provided  said  Delia  A.  South  worth  or 
tier  Issue  be  living  to  take  the  same  at  her 
deatb;  one-half  of  said  rest,  residue,  and  re- 
mainder to  be  equally  divided  among  the 
above-named  diUdrea  of  my  brother  William, 
and  tbe  other  half  to  be  equally  divided  among 
tbe  above-named  children  of  my  said  brother 
Oeorge.    It  either  or  any  of  ssid  children  shall 
die  prior  to  the  death  of  my  said  hnsbuid, 
tben  In  that  event  I  give,  devhw,  and  bequeath 
the  diaie  of  said  deceased  to  his  or  her  ehO- 
dren."    The  court  found  ttiat  the  testatrix 
dird  an  the  11th  day  of  October,  1897,  and 
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that  her  wHI  was  duly  proved  and  estaUlsbed 
In  the  court  <a  'probate;  that  her  bnbond, 
the  said  Oliver  Perry  Avery,  died  on  the  2Btb 
day  of  December  next  foltowlng;  that  the  said 
Delia  A.  Soutbworth  is  stm  Uvtag,  li  43  years 
old,  has  been  mairfed  10  yean,  and  has  never 
had  any  dilld.  Certain  qnesttomi  retoectidg 
the  said  l^»cy  ct  120.000  are  reserved  for  flie 
advice  of  this  court 

The  question  whether  or  not  the  words  of 
a  wm  gave  to  tbe  legatee  or  devisee  an  ab- 
solute ^operty  In  the  subject  of  the  l^iaey 
or  devise,  or  only  a  life  estate  ther^,  with 
a  remainder  over,  has  been  many  times  be- 
fore this  coort  In  a  very  recent  case  (Mans- 
field V.  BtoeltDa,  67  Conn.  8D0;  36  AO,  271), 
numerous  instances  are  dted,  and  It  fs  saHI 
tbat  ''ttese  decisions  are  In  faarmraiy,  and  con- 
sistent With  each  other,  and  tbey  estabUsb 
certain  rules  or  principles  as  the  settled  law 
of  this  state."  The  first  Is  ttls:  "If  the  pri- 
mary gift  conveys  to  and  vesti  In  the  Srst 
taker  an  abscAote  interest  in  personal,  or  an 
absolute  fee  simple  In  real,  prwwty.  It  ex- 
hausts the  entire  estate,  so  that  there  can 
be  no  vested  remainder.**  And  the  third  Ik 
"An  express  gift  In  fee  win  not  be  reduced 
to  a  life  estete  by  mere  im^catlon  from  a 
sobsoanent  gift  over,  but  may  be  by  subse- 
qoeat  inngna^  deariy  Indicating  Intent,  and 
equlvaluit  to  a  poMve  provision."  The  lan- 
guage of  the  eleventh  pazagr&iA  of  Mrs.  Av- 
ery's will  indicates  a  dear  latest  by  her  to 
give  to  Mrs.  9ontikworlta,  If  she  sboald  be 
llvtog  at  the  death  of  O.'  P.  Avery,  an  ab- 
solute interest  In  the  sum  of  fZOiOOO.  Mrs. 
Southworth  was  living  oi  the  death  of  Mr. 
Avery,  and  sndh  interest  vested  In  her.  The 
latent  of  Mis.  Avery  to  give  the  absrtute  la- 
terest  to  Mis.  Sovthwortii  is  made  even  more 
poeltlve  by  the  language  of  the  twelfth  para- 
graph of  the  will,  where  the  same  $20,000  Is 
excepted  out  of  the  residue  of  ber  estate  which 
the  testatrix  gave  to  hes  nephews  and  nieces. 
Thla  Intent  Is  so  clear  and  unsmMguons  that 
the  other  words  of  tiie  eleveath  paragsaidi  of 
tiie  will  la  respect  to  a  possible  ime^ended 
balaaee  teouUataiff  at  flie  death  of  Mrs.  Sontii- 
werth  do  not  cbange  lA  It  la  the  duty  of  tiie 
adulDlstiator  to  pay  ttils  sum  to  Mrs.  South- 
worth,  ^e  superior  court  is  advised  to  an- 
swer the  first  qnesdon:  That  Delia  A.  Soothe 
worth  took  an  absolute  pnverty  In  the  said 
sum  of  $20,000.  The  other  qnestfons  then  be- 
come unlmportent.  The  other  Judges  oob- 
eurred. 


STATE  V.  FERGTTSON. 

(Supreme  Court  of  Errors  of  Connscticnt. 
Nov.  28. 1S88.) 

ASSADLT  WITH  INTBNT  TO  E1I.L — EVIDBHGS  OV  Ilh 

TBNT— W|TSE981:B— CltKUlBILITT — AODIf 
TEBT — CHAKACTEB  OF  DEFESnANT. 

1.  On  a  trial  for  an  assault  with  intent  to 
Icill.  whrrp  defondant  tentiBed  thnt  he  took  a 
pistol  frimply  fnr  protection  when  be  started 
out  to  follow  his  wife  and  prosecutor.  It 
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not  error  t<  refnse  to  permit  him  to  further  tes- 
tify whether  it  was  his  intennoD  to  iojare  pros- 
ecator,  "if  700  foaod  that  she  [the  wife]  did 
and  had  met  him  [proaecator]." 

2.  It  Is  within  the  discretion  of  the  trial  court 
to  refnse  to  permit  the  credibility  of  a  witness 
to  be  attacked,  00  cross-examination,  a  line 
of  inqairy  as  to  meetings  and  the  relations  be- 
tween the  witness  and  a  married  womao,  where 
BO  direct  question  is  asked  as  to  whether  he 
had  committed  adnltery  with  her. 

8.  Where  evidence  of  defendant's  good  char^ 
acter  had  been  given,  which  was  not  controvert- 
ed hj  the  state,  and  defendant  had  testified  that 
he  was  a  church  member,  and  bad  never  before 
been  arrested,  it  was  not  error  to  refnse  to  per- 
mit him  to  answer  whether  he  had  erer  before 
been  engaged  in  quarrels. 

Appeal  from  superior  court,  New  Haren 
conoty;  Alberto  T.  Roraback,  Judge. 

Andrew  J.  Ferguson  was  tried  on  an  inform 
matlon  for  assault  with  lnt«tt  to  kUl.  Jury 
returned  verdict  of  ^uiltr  of  simple  assault, 
and  Judgment  was  rendered  accordingly.  De* 
fendant  appealed.  No  eaot. 

The  detoidant  and  his  wtfto  bad  beoi  ae- 
qnalnted  with  Tledwell,  the  complainant,  for 
anne  montha  befwe  the  assault  diaiged. 
There  had  been  some  talk  of  undue  intimacy 
between  Tledwell  and  Mrs.  Ferguson,  but  no 
quarrel  between  him  and  the  defendant  AH 
were  colored.  On  the  day  of  the  assault, 
about  8  or  0  o'clock  In  the  erenlng,  Tledwell 
met  Urs.  Fergnaon  on  the  street,  and  they 
walked  together.  They  were  met  by  Uie  de- 
foidant,  who  had  ft^wed  his  wife,  carrying 
with  him  a  loaded  revolver.  After  some 
words  between  the  d^ndant  and  TledweU, 
the  defendant  aimed  bis  rerolm  at  Tled- 
w^'s  face,  and  snapped  It  The  cartridge, 
however,  fiUled  to  oqdode.  Then  ntfng  the 
revolver  as  a  weapon,  he  struck  Tledwell  upon 
the  face  and  bead.  The  wife  ran  away,  and 
the  d^sndant  followed  her.  Tledwdl  sought 
a  pcAceman,  and  made  comiflaint  of  the  as- 
sault Later  In  the  evening  Tledwdl  met  the 
defMidant,  walking  with  his  wife.  They  be- 
came at  once  InrolTed  In  a  stmg^e.  In  which 
the  defendant  nsed  hla  rerolTer  aa  a  weapon, 
and  Tledwell  cut  the  defendant  wlQi  a  raaor. 
After  the  cutting.  Tledwell  ran,  and  the  de- 
fendant flred  at  him  three  times.  One  bullet 
passed  throngh  Tledwell's  cuffs,  and  another 
wounded  htm  In  the  back.  The  Information 
contained  two  counts.  The  first  count  was 
based  on  the  first  assault  and  charged  an  as- 
sault with  Intent  to  kin.  The  second  count 
was  based  on  the  second  assault  and  charged 
an  assault  with  intent  to  kill,  and  an  actaal 
wounding  with  Intent  to  kill.  On  the  first 
count  the  Jury  found  the  defendant  not  guilty 
of  an  assault  with  Intent  to  klU,  but  guilty  of 
a  simple  assault  On  the  second  connt  tb^ 
fouid  the  defendant  not  guflty. 

Upon  the  trial  the  defendant  testified  that 
<m  the  erenlng  of  the  assaolt  when  he  left 
his  honse,  he  took  a  loaded  rertdver,  and  put 
It  In  his  pocket  He  was  then  naked:  "Q. 
Why  did  yon  talu  It  with  yon  at  this  time? 
A.  Bhnply  for  protection,  Q.  Protection  from 
whatf  A.  I  knew  I  was  going  <m  a  danger^ 


OQs  errand.  Q.  What  was  that  errand  you 
were  going  on?  A.  To  see  If  my  wlffe  Intend- 
ed to  meet  this  man,  Tledwell.  Q.  What  was 
your  purpose  In  doing  that?  A.  Wen*  I  had 
heard  thoae  mmora  about  his  meeting  her  at 
different  places,  and  I  wanted  to  verify  It— 
to  see  U  It  wss  true.  Q.  What  then,  was 
your  intention  or  purpose  as  yon  left  the 
house?  A.  To  sfanply  follow  them,  and  see 
what  was  going  on;  to  see  if  she  Intended  to 
meet  him.  Q.  If  yon  found  that  she  did,  and 
bad  met  him.  was  It  then  your  purpose  to  do 
any  injury  or  barm  to  Tledwell  7*  This  ques- 
tion was  objected  to  by  the  attomer  tor  the 
state,  and  the  objection  sostolned,  the  defoid- 
ant  duly  excepting.  Tledwell  was  called  as  a 
witness  for  the  state  «i  the  presentatton  of 
its  case,  and  upcm  cross-examination  testified 
as  follows:  "Q.  What  time  hi  the  day  did 
ym  meet  her  (Mrs.  Ferguson)  upon  Oie  day  of 
the  shooting?  A.  About  half  past  eight  I 
guess  it  was;  about  eight,  or  quarter  past 
eight  Q.  In  0ie  eroilng?  A.  Tes,  tfr.  Q. 
Where  did  yon  first  me^  her  at  that  fime? 
A.  On  Main  street  Q.  In  Dobyt  A.  Tea, 
sir.  Q.  What  part  of  Main  street?  A.  VTA 
right  to  front  of  BUaabeth  street,  I  thtok  they 
call  1^  where  the  can  turn  to  go  to  Ansonla." 
Later  on  in  the  cross-examination  Uie  witness 
testified  as  toBom:  **Q.  Upon  that  day  In 
question,  Mr.  TiedweD,  did  yon  meet  Mrs. 
FergnsM  by  i^jpolntment  with  her?  A.  On 
that  day?  Q.  Tea?  A.  No.  sir.  g.  you 
seen  ho*  b^m  <m  thst  day?  A.  Why,  yes; 
I  saw  her  before  that  Q.  Upon  the  same 
day?  A.  Tea,  rir.  Q.  Wberer*  The  attorney 
for  the  state  objected  to  the  last  qneaUon.  be- 
cause it  wo  stoted  by  flie  attomey  for  the 
dtffendiant  to  be  Oie  beginning  €i  a  Une  of 
cross-examination  as  to  prerions  r^tkms  be- 
tween the  said  TledweU  and  Mra.  BiKgoson. 
The  sttomey  tat  the  defmdsnt  r'ulmed  this 
question  "for  die  purpose  of  afRectlBg  and 
showing  Tledwell's  bias,  his  hostility,  and  his 
credibility,  and  for  the  purpose  ct  showing 
that  the  witness  had  been  criminally  Inttanate 
with  Mrs.  Ferguson  for  a  period  of  seTMsI 
months;  that  tbey  bad  met  on  pnvSons  oc- 
casions by  appointment,  and  that  tbls  occa- 
alott  was  one  of  the  appointed  ttmea."  The 
defendant's  connad  alas  dalmed  that  pnof  of 
criminal  relations  between  the  witness  and 
Mrs.  Ferguson,  to  whl<A  the  question  askeil 
was  merely  preliminary,  would  trad  to  ex- 
plain the  defendant's  conduct,  and  to  eoz^ 
roborate  his  claim  that  he  did  not  ftAow  Tled- 
weU fbr  the  purpose  of  Injuring  him,  and  had 
no  malice  towards  Tledwell,  and  that  it  would 
show  how  the  encounter  began,  and  the  ice- 
sons  tot  It  Upon  the  direct  ezambiatioa 
Tledwell  no  reference  or  statement  was  mad« 
by  him  as  to  seeing  or  knowing  Hra.  Fergu- 
son prior  to  the  time  when  be  saw  her  on  the 
street  on  the  nlfl^t  of  the  assault  nie  court 
cBdaded  the  qnestton  fv  the  reaaon  tiut  sucb 
a  line  of  inqnhry  wss  not  pn^er  aoam^xam- 
Inatlon.  nie  defendant  testUled  that  he  had 
not  any  reastui  to  snqiect,  and  did  not  be- 
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Iteve,  tbat  tifs  wife  and  l^edweU  had  bem 
gnllty  of  ID^al  Intraeonrse.  Tba  defendant 
offered  testimonj  of  respectable  dtlzena  aa 
to  hia  good  character  ai  a  peaceable  and  law- 
abiding  citizen.  The  state  caHed  no  wttneaaea 
npon  the  subject  The  defendant  testified 
that  he  was  a  member  of  the  SSlon  Church, 
president  at  the  Ohrlstlan  Endeavor  Society, 
teadur  In  the  Smdar  school,  and  that  he  had 
nerer  been  arrested  before  In  his  life;  where- 
opm  the  following  question  mt»  asked  b7  his 
coosael:  "Hare  yon  ever  been  engaged  in 
any  Und  of  qnairels  or  trouUe  of  any  kind?" 
Objected  to.  aatmed  as  showing  the  tdiar- 
acter  of  the  man.  Excluded  by  the  court,  the 
defraidant  dnly  exceptiog.  The  defendant 
waa  then  asked:  "Ever  had  any  qoarrels  be- 
fore this  with  any  one?"  Objected  to.  Ob- 
jection stistalned,  to  whl<di  ruling  the  defend' 
ant  duly  excepted. 
The  appeal  assigns  the  following  reasons: 

(1)  Error  In  excluding  the  question  asked  of 
the  defendant:  "If  yon  found  that  she  did, 
and  had  met  blm,  was  It  then  your  purpose 
to  do  any  Injury  or  any  harm  to  Tledwell?" 

(2)  Error  In  refusing  the  defendant  the  right 
to  inquire  of  Tledwell  on  cross-examination 
as  to  whether  he  had  met  and  been  with 
Mrs.  Ferguson  on  the  day  of  the  assault, 
before  It  took  place,  and  as  to  when  and 
where  they  had  met;  and  in  refusing  to  per- 
mit the  defendant  to  inquire  of  Tledwell  on 
cross-examination  as  to  his  Intimacy  and  re- 
lations with  Mrs.  Fergnson  prior  to  the  day 
of  the  assault  (S)  Qrror  In  excluding  the 
following  questions  put  to  the  defendant: 
"Have  you  ever  been  engaged  In  any  kind  of 
quarrels  or  trouble  of  any  hind?  Ever  bad 
any  qoarrels  before  this  with  anybody?" 

v.  Hunger,  fw  appellant  William  H. 
Williams,  State's  Atty..  and  Alfred  N.  Wheel- 
er, Asst  State's  Atty. 

HAMERSLEY.  J.  (after  stating  the  facts). 
1.  Intent  to  kill  was  an  essential  element 
of  the  crime  charged.  The  defendant  waa 
entitled  to  testify  as  to  this  Intent  When 
he  had  testified  that  he  took  the  pistol  sim- 
ply for  protection,  and  that  his  only  pur^ 
pose  when  he  left  the  house  was  to  fol- 
low his  wife  and  'nedwell,  and  see  what 
was  going  on,  for  the  sake  of  finding  out  If 
she  Intended  to  meet  blm,  his  counsel  was 
entitled  to  ask  questions  to  emphasize  tills 
intention.  But  he  did  not  ask  the  witness 
If  he  had  any  Intention  at  that  time,  or  at 
any  other  time,  of  Injuring  Tledwell,  or 
QBlDg  tbe  pistol  against  him.  Such  questions 
would  doubtless  have  been  admitted.  He 
asked  a  hypothetical  question:  "If  you  found 
that  she  did  Intend  to  meet  him,  was  It  then 
yonr  purpose  to  Injure  Tledwell?"  It  Is  diffi- 
cult for  any  one  to  speak  accuratdy  as  to 
a  potential  Intention  depending  on  a  future 
contingency.   If  the  question  waa  Intended 


to  elicit  a  future  Intention  depending  on  a 
future  contingency,  it  Is  still  more  difficult 
to  answer.  It  does  not  appear  from  the  rec- 
ord that  the  contingency  suggested  did,  In 
fact,  happen.  The  court  might  well  have  ad- 
mitted the  question,  although  It  was  objec- 
tionable In  form;  but  the  d^endant  cannot 
complain  of  Its  ezdution.  He  waa  not  pre- 
vented from  explaining  his  Intention,  nor 
from  denying  any  intent  to  kill  as  fully  and 
strongly  as  he  pleased.  The  that  the 
Jury  accepted  the  defendant's  statement  and 
found  him  not  guilty  of  the  charges  of  which 
Intent  was  an  element  renders  the  possibili- 
ty of  Injury  having  resulted  from  the  rul- 
ing extremely  reqiote. 

2.  If  the  defendant  vras  entitled  to  prove 
that  the  witness  Tledwell  "had  been  crim- 
inally intimate  with  Mrs.  Ferguson  for  a 
period  of  several  months"  as  a  fact  tend- 
ing to  prove  his  defense  or  to  disprove  the 
case  of  the  state,  he  was  not  entitied  to  prove 
it  on  cross-examination  of  the  state's  wit- 
ness, when  It  had  no  relation  to  anything  to 
which  the  witness  had  testified  on  bis  exam- 
ination in  chief.  The  only  ground  on  which 
It  could  be  claimed  as  proper  cross-examina- 
tion is  aa  bearing  on  tbe  credibility  of  the 
witness.  This  is  the  main  ground  on  which 
Its  admissibility  was  claimed  In  argument 
and  the  only  ground  deserving  attentioiL 
Conceding  that  the  defendant  might  have 
asked  the  witness  whether  he  had  lived  In 
adultery  with  Mrs.  Fergnson,  It  Is  plain  that 
the  witness  might  have  refused  to  answer. 
If  he  had  answered  In  the  negative,  the  de- 
fendant would  not  have  had  the  right  to  pur- 
sue a  long  cross-examination  to  elicit  facts 
which  might  be  claimed  as  disproving  the 
denial.  Certainly,  such  an  examination  and 
Its  extent  would  be  subject  to  the  discretion 
of  the  court  We  think  when  the  court  was 
asked  to  permit  this  line  of  Inquiry  without 
asking  the  witness  a  direct  question  on  the 
subject  the  examination  was  equally  within 
the  court's  discretion.  Admitted  adultery 
may  tend  to  Impeach  the  credit  of  a  witness, 
but  the  court  Is  not  bound  to  try  a  charge 
of  adultery  for  that  purpose.  There  is  noth- 
ing in  the  record  to  indicate  any  substantial 
reason  for  pursuing  such  Inquiry,  and  the 
defendant  testifies  that  be  bad  no  reason  to 
suspect  and  did  not  believe,  that  his  wife 
and  Tledwell  had  been  guilty  of  Illicit  In- 
tercourse. The  court  properly  excluded  the 
line  of  inquiry.  The  assignment  of  error 
does  not  accurately  state  the  ruling  made. 

S.  The  trial  court  property  declined  to  try 
the  question  of  the  defendant  having  been 
actually  engaged  In  prior  quarrels.  Tbe  de- 
fendant certainly  has  no  reason  to  complain 
of  the  latitude  allowed  him  in  proving  his 
peaceable  character.  There  is  no  error  In  the 
Judgment  of  the  superior  court  The  other 
Judges  concurred. 
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(Co  on. 


BARNES  T.  KELLY  tt  ■! 
'fSaiireme  Court  of  Erron  of  GonDecticnt 
Not.  20,  1898.) 
^tLLR— ConsnocrioN  —  Ditioh—Chaboeb  ok 
Fbopbstt. 

A  deriae  of  all  of  tetitator's  prop«rt7, 
-chnrged  with  the  trnst  of  furnishing  his  widow 
"a  home  daring  her  life,  together  with  a  com- 
fortable support,"  where  the  entire  estate  out- 
side of  that  required  to  par  debts  coosiated  of 
a  mortgaged  farm,  the  equity  la  which  was 
worth  not  more  than  $250,  ana  where  the  wife 
was  otherwise  without  means  of  support,  must 
be  considered  as  intending  to  devote  the  entire 
-estate,  principal  and  intereat,  if  necessary,  to 
the  wife's  support,  without  any  restriction  as 
to  the  place  where  she  should  dwell. 

Cbk  rcserred  from  superior  court,  NeW 
London  coonty;  Alberto  T.  Roraback,  Judge. 

Suit  by  Chester  W.  Bamea,  trustee,  against 
Timothy  Kelly  and  others,  to  determine  the 
construction  of  the  will  of  Carl  Gerker,  de- 
ceased. Reserved  by  the  superior  court,  on 
the  facta  stated  In  the  complaint,  for  the  con- 
sideration and  advice  of  the  appellate  court. 
Decision  In  favor  oC  defendant  Louisa  Oerkw. 

Tbe  material  facts  were  as  (bllows:  Carl 
Gerker  died  in  1887,  leaving  a  win,  which, 
after  providing  for  the  payment  of  Us  debts 
and  funeral  expenses  and  gravestone,  contain- 
ed tbe  following  provisions:  "After  such  pay- 
nienta,  I  give,  devise,  and  bequeath  all  pay 
«state,  both  real  and  personal,  to  my  beloved 
niece,  Wllhelmlna  Gerker,  and  to  ber  helra, 
forever.  In  trust  following,  viz.:  That  rile 
-f  nmlBb  my  wife,  Louisa  Gerker,  a  home  dn^ 
ing  her  natural  life,  together  with  a  com- 
-fortable  sni^rt,  anch  as  she  has  had  with 
me;  and.  In  case  my  said  wife  Shan  die  be- 
fore my  decease,  I  give,  devise,  and  bequeath 
an  my  said  estste  to  my  said  niece,  Wllhel- 
mlna,  and  to  her  heirs  forevar."  ^Tbe  said 
TVIIhelmlna,  who  was  appointed  ezecntrtz  by 
the  will,  having  refused  to  qoall^,  and  hav- 
ing also  refnsed  to  accept  the  trust  to  which 
atae  was  appointed  under  the  will,  an  adminis- 
trator with  the  wlU  annexed  was  appointed, 
and  the  phlntlff  was  appointed,  and  qualified 
as  trustee.  Tbe  personal  property  of  the  es- 
tate was  sufflclent  for  the  payment  of  the 
debts,  and  the  remainder  of  tbe  estate  con- 
fllsted  of  a  term  In  the  town  ot  Preston,  al- 
leged to  be  of  the  value  of  more  than  fSOO, 
and  which,  at  the  time  of  Carl  Gerker's  death, 
was,  and  still  Is,  mortgaged  to  the  Xorwlch 
Savings  Sodety  for  11216.  ITpon  the  death 
of  the  testator,  said  Wllfaelmina  took  posses- 
sion of  said  form,  and  retained  possession  of 
the  same  until  1896,  when,  after  ber  mar- 
riage to  one  Zettler,  she  and  her  husband 
■conveyed  tbe  same  to  the  defendant  Kelly 
by  warranty  deed,  subject  to  said  mortgage 
of  $245  and  to  the  conditions  of  Cari  Gerker's 
wllL  In  1808  said  Kelly  conveyed  said  prem- 
ises by  warranty  deed,  subject  to  the  same 
Incumbrances  and  conditions,  to  the  defend- 
ants Adam  and  Mary  Romanowsky,  who  are 
now  in  possession  of,  and  claim  title  to,  said 
form.    Since  the  death  of  tbe  testator  said  Nor- 


wich tevings  Society  has  ss^gned  said  mort- 
BBge  to  the  said  Bonwnowskys,  who  Snia 
to  own  said  mortgage  as  disthict  froan  their 
ownership  of  the  equity  of  redemption  In  said 
farm.  The  aald  Louisa  Gerkm  la  wholly  vltb- 
ont  meams  of  npiMirt 

Prank  T.  Brown  and  Oardlner  Qreene,  Cor 
Louisa  Gerker.  Jeremiah  J.  D^mond,  for 
Timothy  Kelly  and  otheiv. 

HALL,  J.  (after  stating  the  fhcbf).  The 
comidalnt  asks  an  adjndlcatloii  npm  tbe  fol- 
lowing questions  rdatlva  to  the  constnic- 
tlon  of  the  wUl  of  Oarl  Garfeen  Plrat  "Did 
Wllhelmlna  Gerker  take,  under  said  win, 
any  beBeflcIal  Intoest  to  herself  personally, 
aa  disthignlshed  from  tbo  dsvlae  to  her  bi 
trust  for  said  Louisa  Gerker?  And,  If  so, 
what  Interest  did  she  taker*  Second.  **Wliat 
Interest  did  Louisa  Geiicer  take  under  aald 
will,  and  whi^  are  tbe  power  and  duty  of 
the  trustee  aa  to  ^plying  Hm  propwty  for 
her  support?"  Third.  **Is  any  portion  of  said 
estate,  or  may  any  pwthm  thereof  be.  Intes- 
tate estate?*  The  plaintiff  Is  tbe  trustee  ap- 
pointed by  the  court  of  probate  to  execute  the 
trust  created  by  tbe  will.  Tbe  only  defend- 
ants are  the  widow  of  tbe  testator,  and  Kelly 
and  RomanowAy  and  wife,  granteea  of  the 
testator^  niece,  WUhelmfna-  As  tlMMe  po- 
mns  whOk  nnder  the  statnte  at  dlstrlbntkm, 
woirid  take  Intestate  estate  of  Oarl  Gerker 
upon  the  death  ttf  his  widow  have  not  been 
made  parties  to  this  action,  they  would  not 
be  concluded  by  a  Judgment  of  this  oourt  ad- 
verse to  thdr  interesto  upon  the  Host  and 
third  questions  propounded  to  the  eomptaint 
But,  Inasmuch  as  the  eondusloD  we  have 
reached  upon  the  second  inquiry  socuw  to  rai- 
der an  answer  i»  ttie  othera  of  alight  eonee- 
quance,  atnce  the  entire  value  of  the  interest 
of  ^e  testator  In  the  farm  will  probably 
prove  Inadequate  to  meet  the  expense  of  the 
support  of  the  widow,  we  have  ODBdaded, 
rather  than  oonthine  the  case  for  the  giving 
of  further  notice,  to  answer  ttie  saeend  qnea- 
tion  without  deddhig  the  first  and  third.  The 
defendants  Kelly  and  RomanowflikT  claim  1^ 
their  pleadings  that  ttie  only  beneOcIal  Inter- 
est given  to  the  widow  to  HiIs  property  by  the 
wlU  was  a  right  to  a  home  upon:  tbe  farm 
during  her  life,  together  with  a  comfortable 
support  there;  and  that,  so  long  an  ahe 
chooses  to  dwen  elsewhere,  die  baa  no  to- 
terest  In  the  farm,  and  Is  not  entitled  to  re- 
ceive a  home  or  support  ftom  eilber  flu  prof- 
tts  or  the  avalla  of  a  sale  of  ttie  farm.  In  be- 
half of  Louisa  Gtffcer  It  la  dolmed  that  by 
tiie  language  of  tbe  win  the  whole  estote  Is 
to  be  devoted  to  providing  her  a  comffortatde 
support  during  her  life,  wlttiofit  any  restric- 
tion aa  to  the  place  where  ahe  dull  dwelL 
The  construction  contended  far  by  corauel  for 
the  widow  Is  elearty  the  tme  one.  Tbe  lai»> 
guage  of  the  testator  In  deanlblng  tte  inir- 
pose  of  the  trnst  In  that  devise  to  his  niece 
Is  "that  she  furnish  my  wife,  Louisa  Gerker. 
a  home  during  her  natural  life,  together  with 
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a  comfortable  support,  such  as  she  has  had 
with  me."  These  last  woEds  describe  the 
quality  of  the  support  to  be  furnished  to  the 
^-Idow,  rather  than  the  locality  of  her  home. 
The  entire  estate  of  the  testator,  beyond  what 
was  required  for  the  paymeirt  of  debts,  con- 
sisted of  this  farm,  of  the  ntlue  of  but  a  few 
hundred  dollars,  and  already  mortgaged  for 
$245.  His  Widow  was  apparently  possessed 
of  little,  If  any,  property,  as  she  Is  fmmd  to 
be  wholly  without  means  of  support.  It  was 
manifestly  the  first  wish  of  the  testator  ta 
furnish.  In  so  far  as  he  was  able,  a  conifort- 
able  support  for  his  wife  In  case  she  shonld 
Hurrlve  him.  He  must  hare  ^own  that  she 
could  not  be  supported  from  any  Income  that 
might  be  derived  from  this  proper^,  whether 
she  llTed  upon  the  farm  or  elsewhere,  and 
that  even  the  sum  which  ml^t  be  realised 
from  asale  of  the  etirdty  of  redemption  woold 
be  atifflcient  for  her  support  but  for  a  short 
time.  We  think  It  was  the  intention  of  the 
testator  that  the  trustee  should  derote  ih» 
whole  estate,  principal  and  interest.  If  necea- 
sary,  to  provide  a  comfortable  snpport  for  the 
widow  during  her  life.  In  answer  to  the  sec- 
ond Question  we  advise  the  B^perlor  court  that 
the  plainttfl  trustee  has  the  power  to  xcdeem 
the  mortgage  of  $24fi  to  the  Norwich  Savings 
Society,  or  to  sell  the  farm  subject  to  said 
mortgage,  and  to  devote,  so  Car  as  may  be 
necessary,  all  the  estate  of  Carl  Gerker  re- 
maining after  the  payment  of  debts  to  fur- 
nishing a  oomfortable  support  to  said  Louisa 
Gerker  during  her  life.  For  the  reasons  al- 
ready given,  we  do  not  answer  the  first  and 
thlcd  questions.  The  other  Judges  concurred. 


aA.&BIB  v.  BPSINCOB. 

(Bnpfvme  Orart  of  Brron  oV  Oonnectlcnt 
Nov.  2S,  1898.) 

HUSBAKD  AJIT>  WrFS— QlFTB  BT  WiFl, 

The  fact  that  under  Gen,  St.  i  623,  a  siuv 
riving  huBband  would  be  entitled  to  an  inter- 
est in  the  property  of  his  deceased  wife,  does 
not  prevent  a  wife  ftiie  marriage  occarring 
since  April  20,  1S77)  from  maUns  a  ^ift  of  aU 
her  property  In  her  lifetime,  thus  depriving  him 
of  that  interest;  since  section  279(1  provides,  in 
cases  of  marriages  after  the  above  date,  that 
the  wife  can  contract  with  third  persons,  and 
convey  to  tbem  her  realty  and  personaltr  as  if 
anmarried. 

Appeal  from  superior  court,  New  Haven 
comity;  Samnel  O.  Prentice,  Judge. 

Bill  by  Thomas  Harris  against  Kroma  B. 
Spenoer.  There  ms  a  decree  for  defendant 
and  plaintiff  appeals.  Affirmed. 

V.  Monger,  tor  appellant  Bdwtn  B.  Gager 
and  George  O.  Bryant  for  appellee,. 

ANDREWS,  a  3.  The  plahitK*eet  forth  in 
the  complaint  that  his  Intestate,  who  was  his 
wife,  in  her  lifetime  owned  eight  shares  of  a 
certain  itodK  wortli  $2,000;  tbat  shortly  be- 


fore her  death  she  txbnsflemd  satd  shares  Jfy 

a  transfer  a^qtaoently  absolnls,  to  the  .detend- 
ant;  that  his  said  wife  "did  not  make  sncb. 
transfer  of  her  own  free  choice  and  will,  but 
tn  consequence  of  the  unlawful  and  ttundoWnt 
and  deceitful  acta  and  Indnacanente  exercised. 
upon  and  towards  ber  by  the  defendant." 
Ttila  transfer  was  made  on  the  2d  day  of  Au- 
gust 1897.  Mrs.  Haxrls  died  on  the  28th  day 
of  September  wxt  following.  In  his  prayer 
for  re  He/  "the  pbdsttfT  clatnu  by  way  of 
equitable  relief  that  satd  transfer  of  stock  so 
obtained  the  defendant  from  the  said  Cora 
Harris  may  be  set  aside,  and  declared  null 
and  void,  and  that  title  thereto  may  be  vested 
In  the  ptalntlff,  as  administrator  on  the  estate 
of  the  said  Coat  Etorrls."  The  phUntlff,  as 
the  administrator  of  Oota  Harris,  takes  the  ti- 
tle to,  and  is  entitled  to  have  the  possession  of, 
all  the  personal  property  of  which  she  was 
the  owner  at  the  time  of  her  death.  If  Oora 
Harris  was,  on  the  day  of  her  death,  the 
owner  of  the  said  shares  of  stock,  then  the 
plaintiff  Is  entitled  to  have  thte  prayer  tor 
Belief  granted;  otherwise  not  The  questloa/^ 
may  be  stated  In  this  way:  Did  Mrs,  Harris,, 
on  the  last  day  of  ber  life,  have  sadk  a  r^irbt 
to  these  shares  of  stock  that  she  might  haw 
maintained  a  salt  therefor  against  the  present 
defendant?  Stated  In  this  way,  the  answer 
Homes  from  Uie  finding.  The  trial  court  has- 
flound  that  the  transfer  of  the  said  shares  was 
an  absolute  gift  by  Mrs.  Harris  to  the  de- 
fendant perfected  by  the  change  of  posses- 
sion; and  that  It  was  without  fraud.  Illegality, 
or  nndue  Influence.  This  finding  Is  decisive. 
Mrs.  Harris  conld  not  at  any  time  In  her  life, 
after  making  that  i^ft  have  maintained  a 
suit  therefor  against  the  defendant  It  Is 
clear  that  as  administrator  the  plalntlH  shows 
no  ground  for  a  decree  In  his  favor.  As  re- 
spects him,  a  title  by  gift  In  the  defendant  la 
not  distinguishable  from  a  title  by  purchase 
for  a  valuable  consideration.  Camp's  Appeal, 
86  Conn.  92.  See,  also,  GllUgan  v.  Lord,  51 
Conn.  562.  This  case  has  been  argued  here 
(it  seems  to  have  been  tried  In  the  court  be- 
low) as  though  the  plaintiff  was  seeking  to 
recover,  not  as  administrator,  but  In  his  own 
right  as  husband.  The  pialntlCT  and  his  wife 
were  married  on  the  3d  day  of  March,  1897., 
The  daim  of  the  ptaluttfT  in  this  behalf  I» 
that,  as  by  Gen.  St.  S  623,  he  would  be  entitled 
to  an  hitarest  In  the  property  which  his  wife 
might  leave  at  her  death,  she  conld  not  by  a 
vf^untary  gift  of  all  her  ivoperty  in  her  life- 
time, deprive  him  of  that  bitanst  This  claim 
cannot  be  sustained.  These  shares  of  stock 
belonged  to  Mis.  Harris  at  the  time  of  her 
marriage  to  this  plaintiCF.  Another  part  of 
the  same  statute  (now  section  2796)  provides 
that  as  to  all  property  held  by  a  woman  at 
the  time  of  ber  marriage  "she  shall  have  pow- 
er to  make  contracts  with  third  persons  anci 
to  convey  to  tbem  her  real  and  personal  es- 
tate as  If  unmarried."  If,  being  an  unmarried' 
woman,  Mrs.  Harris  bad  power  to  maise  the 
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gift  which  ghe  made  to  the  defendant,  as  that 
It  would  ha-re  been  a  valid  and  binding  <Hie^ 
being  a  married  woman,  her  power  to  make 
the  gift  Is  no  Use;  the  gift  la  equally  valid 
and  binding  on  her  and  her  estate.  The  Ian- 
gnage  of  the  statute  gires  her  sach  power. 
Comstock's  Appeal,  66  Oonn.  214,  10  Atl.  550; 
Spitz's  Appeal.  56  Conn.  184, 14  Atl.  776.  The 
fact  that  the  plaintiff  ajid  his  wife  were  mar- 
ried since  1877,  and  that,  outliving  his  wife, 
he  wonld  be  entitled  to  a  pcKtlon  of  her  estate 
under  the  statute  of  that  rear,  la  clearly  Im- 
material. That  statute  gives  to  a  snrvlvlng 
husband  a  share  of  the  property  owned  by 
hla  wife  at  her  decease.  It  does  not  prevent 
the  wife,  during  her  life,  from  disposing  ot 
her  property  in  any  lawful  way  that  she 
pleases,  or  Incumbering  it  by  any  lawful 
agreement  Crofut  v.  Layton,  68  Oonn.  lOO, 
85  Ati.  783.  Since  the  statute  of  1877  a  mar- 
ried woman  has  at  law,  over  all  her  property 
during  h^  life,  the  same  power  that  she  had 
prior  to  that  statute,  in  equity,  ov»r  her  sole 
and  separate  estate,— complete  dominion. 
Imlay  r.  Huntington,  20  Oonn.  ITS,  citing 
Jaques  t.  Methodist  Episcopal  Church,  IT 
Johns.  648;  Story,  Bq.  |  1390.  Mrs.  Harris 
owed  no  debt  or  duty  to  the  ^alntiff  In  re- 
spect to  these  shares  of  stock,  and  she  might 
do  with  them  whatsoever  was  her  pleasure. 
Ullrich  T.  UUrleh,  68  Conn.  380.  37  AtL  808. 
There  Is  no  error.  The  other  judges  concur- 
red. 


In  re  BREISEN. 

(Snpnme  Ooort  of  Errors  of  Oonneetieat. 
Oct  4,  1808.) 

WiTBDBAWAb  or  APPtAk 

AppellaDt,  by  his  connset,  before  the  ree> 
wd  had  been  printed,  notified  the  clerk  of  the 
court  and  appellee's  connsel  that  he  had  con- 
clnded  not  to  carry  forward  the  appeal.  Held 
to  constitute  a  withdrawal  of  the  appeal,  and 
that  the  cieek  should  make  that  enti7  on  the 
docket 

Appeal  from  superior  court,  Hartford  coun- 
ty. 

Application  of  B.  V.  Brelsen,  atocUioldcar 
and  agent  Appeal  withdrawn. 

Charles  BL  Petklna,  for  appellee. 

PER  CURIAM.  In  the  above-entitled  cause 
the  coonsel  for  the  appellant  several  weeks 
before  the  commencement  of  the  October 
term  of  this  conrt.  and  before  the  record  bad 
been  printed,  notified  the  clerk  of  the  court, 
and  also  cooiisel  for  the  appellee.  In  writing, 
that  the  appellant  "has  concluded  not  to  car^ 
ry  forward  the  appeal."  The  case  appeared 
upon  the  docket  of  this  court  and  was  mark- 
ed, "Not  printed."  Held,  that  the  written 
notification  of  the  appellant's  attorney  con- 
stituted a  withdrawal  of  the  appeal,  and  that 
the  clerk  should  moke  that  entry  npon  the 
docket 


SHEA  V.  OONOOBD  &  SL  R.  K. 
(Suivam  Court  of  New  Hampshire.  Hlllsbor*. 
July  20,  1808.) 
R&iutOADS— Ih/ubt  to  TBSSPAaaaa— Nokohit. 

An  QDOCcnpled  lot  on  which  boy*  were  ac^ 
customed  to  play,  lay  adjacent  to  defmdanfs 
tracks.  Intestate,  after  playing  awhile,  crossed 
the  track  south  of  the  ^ygrouDd,  and  leaned 
against  a  car,  wUeh  was  bumped  by  oUma, 
and  he  was  hunred.  At  the  punt  of  the  aed- 
dent  there  was  no  passageway.  The  nae  ot 
the  adjoining  field  as  a  pIsyKround  was  con- 
fined to  the  portion  north  of  where  the  accident 
occurred.  There  was  no  evidence  that  defend- 
ant's servants,  in  the  exercise  of  ordinary  car*, 
should  have  seen  intestate,  and  taken  preoan- 
tions  for  hla  safety.  Plaintiff  sned  to  recover 
for  injuries  sustained  by  intestate.  Held,  that 
a  motion  for  nonsuit  should  have  been  granted. 

Exceptions  from  Hills boro  county. 

Action  by  John  J.  Shea,  administrator  of 
Ulchael  Cronln,  deceased,  against  the  Con- 
cord St  Montreal  Bailroad.  There  was  a  ver- 
dict for  plaintiff.  Defendant  excepted  to  av 
order  denying  a  motion  tor  nonaatt  and  for 
verdict    inceptions  sustained. 

The  evidence  tended  to  prove  that  at  tfaa 
time  of  the  accident  and  for  some  yean 
prior  thereto,  there  was  a  tract  of  land  soutii 
of  Aubtim  and  west  of  Elm  streets,  In  Man- 
chester, extending  to  the  defendant's  rail- 
road tr»:k8,  which  was  unfenced,  and  In  the 
main  unimproved.  On  this  land,  near  the 
east  aide  of  the  tallnnd«  there  was  a  lumber 
yard,  a  stable^  and  a  storehouse.  In  wbldi 
old  machinery  was  stored.  Between  the  east 
and  west  tracks  then  was  a  coal  shed  and 
an  oil  shed.  Merchandise  was  carried  to  and 
from  these  sheds,  by  teams  passing  between 
said  tracks,  from  the  oheda  to  Auburn  street 
There  was  a  cartpatti  across  the  land  from 
Elm  street  to  a  point  north  of  the  oO  shed, 
and  0.  f ooQAth  leading  from  Elm  -  street 
across  the  lot,  used  by  the  defendant's  em- 
ploySs  and  persons  employed  In  the  hosiery 
mill  In  going  to  and  from  their  work.  Thit 
footiMth  was  north  of  the  oQ  shed.  In  the 
summer  time,  partlcalarly  In  the  evralngs, 
people  In  the  vicinity  were  In  the  habit  of  oc- 
cupying the  tract  as  a  place  for  recreation. 
They  played  ball  there,  and  wonld  some- 
times knock  the  ball  onto  the  railroad  tracks, 
where  the  boys  wonld  go  after  It  In  the 
winter  they  coasted  there,  and  some  times 
In  so  doing  would  coast  across  the  tracks. 
The  police  had  been  requested  two  ot  three 
times  by  the  railroad  anthnitles  to  lutp 
the  boys  away  from  the  tracks,  and  off  the 
cars,  and  they  drove  ttiem  away  once  w 
twice  a  day,  or  wfaenevCT  tlkey*  found  them 
there,  after  these  requests.  On  the  day  of 
the  accident  the  intestate,  aged  five  yean  and 
nine  months,  snd  two  companions,  aged 
eight  and  nine  years,  nspectlvdy,  went  to 
this  tract  of  land  to  tiaj  at  boop^  They  en- 
tered from  Auburn  street  and,  aft«  playing 
a  while  on  the  upper  portion  of  flie  trut 
their  hoops  rolled  down  the  hlU,  across  the 

Digitized  by  Google 


ZX  BE  KEENE  ELEGTBIG  BT.  Ca 


775 


railroad  track,  at  a  point  Muth  (tf  the 
Bhefl  and  of  the  end  of  tiw  road  leading  from 
Auburn  street  between  the  tracks  to  said 
shed.  A  train  of  16  or  16  empty  coal  cars 
was  standing  on  the  east  track,  the  rear  end 
of  which  was  a  little  south  of  where  the 
hoops  crossed  the  track.  Some  beef  cars 
were  standing  on  the  west  track.  All  had 
been  In  the  same  position  while  the  Intestate 
had  been  on  the  lot  The  boys  ran  after 
their  hoops,  and  the  Intestate,  after  recover^ 
Ing  his  hoop,  leaned  against  the  rear  or  oortb- 
erly  end  ot  the  coal  tnUn.  While  standing 
In  this  position,  tlie  cars  bumped  together. 
The  train  was  pushed  towards  the  rear  about 
one-half  the  length  of  a  ear,  throwing  the  In- 
testate npcm  the  track,  and  Inflicting  Injuries 
from  which  he  died.  No  one  else  had  been 
seen  on  tiUs  tract  of  land  ox  around  the  rall< 
road  tracks  through  the  afternoon  of  the 
accident,  which  happened  about  4  o'clock. 
At  the  close  of  the  plaintiff's  cTidence.  the 
defendant  moved  for  a  nonsuit,  and  also  that 
the  coqrt  direct  a  venllct  In  Its  Cavor,  and, 
subject  to  exceptions,  both  motions  were  de- 
nied pro  forma. 

Snlloway  &  Topllff  and  D.  P.  O'Connor,  for 
plaintiff.  Streeter,  Walker  &  Hollls  and  J. 
W.  Fellows,  for  defendant 

WAIXACE,  X  The  dweased  was  a  tres- 
passer at  tha  time  of  his  Injury  In  the  defend- 
ant's nOway  yard.  There  was  no  eTldence 
tending  to  show  that  his  Injuries  were  wan- 
tonly Inflicted,  or  that  any  <a  the  defend- 
ant's employes  knew  of  his  presence  at  the 
time  he  was  injured,  nie  only  Question  sub- 
mitted to  tlie  Jury  was  whether  or  not  the 
railroad  tra<A8  at  the  place  of  the  accident, 
and  prior  thereto,  had  been  used  to  such  an 
extent  that  the  defendant's  employ^  In  the 
exerdse  M  ordinary  care,  ought  to  hare  an- 
ticipated such  use  on  this  occasion,  and  to 
bare  dlscorered  and  warned  the  deceased  of 
bis  danger.  The  single  question  presented  is 
whother  there  was  suflBclent  evidence  to  war- 
rant the  submission  of  the  case  to  the  Jury, 
or  wheHier  the  motion  for  a  nonsuit  and  a 
Tprdlct  for  the  defendant  should  have  been 
frranted.  In  dark  t.  Manchester,  ^  N.  H. 
577.  Frost  T.  Railroad  Co.,  64  N.  H.  220,  9 
AtL  790,  and  In  Buch  ▼,  Hanitfacturlng  Co. 
tUUlsboro,  Dec.  lijUT)  —  Aa  — ,i  the  doc- 
trine was  followed  that  a  trespasser  meeting 
with  an  Injury  by  reason  of  the  dangerous 
condition  of  the  premises  be  is  lovadlng  Is 
not  entitled  to  recover,  on  the  ground  that 
a  landownw  Is  under  no  dnty  to  a  mere  tres- 
passer to  keep  his  premises  safe,  and  Is  liable 
only  tor  an  Injury  wantonly  Inflicted,  or  for 
one  arising  finm  his  failure  to  exercise  due 
care,  after  discovering  the  danger.  But 
Ii>lcb  ▼.  Railroad  Co.,  68  N.  H.  S18,  29  Atl. 
65T,  and  BUtehell  v.  Railroad  Co.,  67  N.  H. 
— »  84  AtL  674,  proceed  upon  the  Idea  that 
there  Is  a  broad  difference  between  such  a 
rase  and  that  of  an  injury  caused  to  a  tres- 

1  Opinion  not  yet  filed. 


passer  by  the  active  Intervention  of  a  party 
who  Is  held  liable,  not  only  for  his  failure  to 
exercise  due  cara  to  avoid  Injuring  him  aftn 
he  has  discovered  his  presence,  but  for  bis 
failure  to  do  so  when  he  Is  culpably  Ignovant 
of  his  dangerous  situation.  The  evidence 
shows  tiiat  the  place  of  accident  was  at  a 
point  where  there  was  no  passageway  of  any 
kind  where  either  people  or  carriages  were 
accustomed  to  cross  the  railroad  tracks  or 
approach  them.  The  cartpath  and  footpatli 
spoken  ct  were  north  of  the  oU  shed,  wbOe 
this  point  was  south  of  It  There  was  evi- 
dence that  the  portion  ot  the  defendant's  yard 
adjoining  this  unoccupied  field  had  been  tres- 
passed upon  before  the  accident;  that  the 
trespassing  was  located  at  no  particular 
place,  but  was  of  that  general  kind  that  may 
occur  on  the  tracks  of  a  railroad  In  a  town 
or  dty.  It  also  appeared  that  the  use  of 
the  field  adjoining  the  railroad  as  a  pl^- 
ground  was  confined  chiefly  to  the  portloa 
north  of  the  oil  shed.  It  does  not  appear 
that  there  were  any  people  frequmtlng  the 
fleld  or  track  at  or  near  the  time  of  the 
accident  There  was  nothing  to  show  that 
the  defendant  ought  to  have  observed  spe- 
cial precautions  at  the  place  where  the  acci- 
dent happened.  The  circumstances  are  en- 
tirely dissimilar  from  tiiose  In  MItchdl  v. 
Raflroad  Co.,  supra,  where  there  was  a  w^- 
deflned  path  "across  the  yard,  which,  with 
the  defendants*  knowledge,  their  servants 
and  people  generally  were  accustomed  to  use 
as  they  had  occasion."  There  was  no  evi- 
dence tending  to  show  that  the  defendant's 
Mrvants,  In  the  exercise  of  ordinary  care, 
ought  to  have  seen,  or  to  have  anticipated, 
the  presence  of  the  deceased  at  the  time  and 
place  of  the  acddent  and  taken  precautions 
for  his  safety.  Precaution  Is  a  duty  only  so 
far  as  there  Is  reasm  for  apprehension.  It 
was  not  rsqulred  to  anticipate  the  presence 
of  a  chance  «■  casual  trespasser  upon  the 
tracks  In  Ito  freight  yard.  There  being  no 
evidence  from  which  a  jury  could  properly 
And  that  the  defendant  neglected  to  perform 
any  duty,  the  motion  for  a  nonsuit  and  for  a 
verdict  for  the  defendant  sbould  have  be^ 
gnuited.   Exceptkms  susuUned. 

pike;  did  not  sit  The  othen  ooncuF> 
red. 


In  re  KEBNB  BI^ECTRIC  RT,  00. 
(Snpraue  Conrt  of  New  Hampshire.  Cheshire. 
M ard  IS.  1890.) 

Btrkbt  Railroads  —  Ivcokporatioit  —  Oknkku 
Law— Additional  Routes— PfBLic  Good, 

1.  Laws  1895,  c.  27,  I  3.  proTiding  for  the  op- 
ganizatioD  of  street-railway  corporations  by 
{reoeral  law,  and  antboriziog  the  court  to  de< 
terniine  Whether  the  public  good  requires  a 
proponed  street-railway  corporntion  to  build  on 
a  proposed  route,  does  not  authorize  the  courts 
to  determine  whether  the  public  good  requires 
a  street-railway  corporation  orguDized  by  a  spe- 
ual  law  before  said  chapter  was  passed  to  build 
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OD  a  pvopowA  route  that  b  not  an  exteniion  of 
Ita  toad,  which,  br  the  act  iaeorporadng  it,  it 
WM  aatboriBed  to  boild. 

2.  A  street-railway  conwration  iacorporated 
under  a  nwdsl  law  prior  to  the  paasage  «t 
Lawi  VSSSo,  c  27,  prorldlne  'or  Incorporation 
br  general  law,  need  not  procure  a  relncorpo* 
ration  nnder  the  general  law;  sectioo  1  provid- 
ing that  the  ipecially  chartered  eompanlm  shall 
continue  to  ezercise  the  poweti  granted  br 
thrir  chartan  excq>t  modiSad  br  nld  dap- 
t«r. 

PeUtlon  by  tbe  Eeene  Electrtc  SaHwty 
Company,  incorporated  by  Act  Uardi  81, 
1803  (lAWB  1893,  c  274),  Cor  the  determliur 
tlon  (tf  the  qnmtkiD  whetber  tba  pnbltc  good 
veanlres  ttamt  the  petltlonen*  imllway  iball 
be  built  on  a  pn^oned  tout*  BpedaUy  <Se- 
Rcrlbed.  Dltmliwd. 

Charles  H.  Hersey  and  Batcheld«  ft 

Faulkner,  for  plalntiffa 

PARSONS,  J.  The  petition  aJleges  that 
the  plaintiff?  are  duly  Incorporated  by  grant 
from  the  legislature,  and  that  tbey  are  de- 
slroos  of  laying  tracks  and  operating  a  rail- 
way upon  certain  streets  and  highways  In 
Keene  and  Swanzey,  specifically  set  out  In 
the  petition.  No  part  of  this  route  Is  an  ex- 
tension of  the  railway,  which,  by  their  act  of 
Incorporation,  the  plaintiffs  were  authorized 
to  build,  but  the  whole  Is  Included  withla 
the  more  general  terms  of  the  act  Laws  1893, 
c.  274,  g  1.  Claiming  organization  and  author- 
ity under  special  grant  from  the  legislature, 
the  plaintiffs  ask  only  for  a  determination  of 
tbe  question  whether  the  public  good  requires 
that  their  railway  shall  be  built  upon  a  cer- 
tain route.  Railways  "can  be  laid  out,  buUt, 
maintained,  and  put  in  operation  only  by 
rlrtue  of  express  grants  of  the  legislature, 
or  of  authority  derived  from  the  legislature." 
Pub.  St  c.  157,  {  2.  No  authority  has  been 
conferred  upon  the  court  by  the  legislature 
to  determine  the  question  raised  by  the  pro- 
posal of  a  corporation,  duly  chartered  by  the 
legislature,  to  build  upon  a  particular  route, 
unless  an  extension  beyond  the  authoriza- 
tion of  the  charter  Is  proposed.  Id.  c.  150, 
18-20;  Laws  1895,  c.  27,  |  8.  The  peti- 
tion must  be  dismissed  for  want  of  Jurisdic- 
tion. The  only  ground  upon  which  It  la 
suggested  that  such  authority  has  been  giv- 
en the  court  Is  that  sucb  power  Is  confer- 
red  by  section  8,  c.  27,  Laws  1895.  This 
section  provides  for  the  creation  and  organ- 
ization of  street-railway  corporations  by  gen- 
eral law.  By  Ita  provlaions  such  oorporattons 
"may  be  created  and  organized  In  the  mode 
prescribed  In  sections  1  to  20.  Inclusive,  of 
chapter  156  of  the  Public  Statutes,  ♦  •  • 
and  the  question  whether  the  public  good  re- 
quires the  proposed  street  railway,  and 
whether  the  public  good  requires  that  It  shall 
be  built  on  the  proimsed  route,  which  shall 
be  specifically  set  forth  In  the  petition  to 
the  court,  shall  be  determined  In  the  man- 
ner provided  In  sections  8  to  13,  Inclusive,  of 
said  chapter  156."  The  additional  require- 
ment of  an  adjudication  of  the  question  of 


pubtte  good  with  reference  to  the  particular 
route  of  the  proposed  railway,  aa  ynU  a«  in 
the  railway  generally,  la  a  modification  ot 
the  proTlslone  of  chapter  156,  Pub.  St  A  fa- 
Torable  determination  of  both  qnestliHia  is 
made  easmtlal  In  the  case  of  itreet  raOways 
to  enable  the  provtaional  corporation  to  be- 
come Incorporated  by  completion  of  tbe  for- 
mal steps  prescribed  by  section  14,  c.  156. 
Id.  The  decisive  point  in  the  present  tnqniry 
is  that  the  determination  of  this  qneatloo 
as  to  the  particular  route  is  vested  with  the 
court  only  aa  one  of  the  steps  In  the  forma- 
tion of  a  corporation  by  general  law.  It 
is  only  a  "provisional  corporation"  whldi 
eon  have  any  purpose  In  bringing,  or  whidi 
Is  authorized  to  bring,  such  a  petition.  Pub. 
St.  c.  156,  I  a  Assuming  that  the  plaintiffs 
are  Incorporated  as  alleged,  the  determinatlcin 
of  the  question  one  way  or  ^e  other  In  the 
present  proceeding  can  neither  help  nor  harm 
them,  add  to  or  subtract  from  their  right, 
or  make  them  more  or  lesa  a  corporation.  If 
the  plaintiffs  are  not  a  corporation  with  au- 
thority to  bnDd  over  the  particular  route, 
the  general  question  of  public  good  Is  not 
submitted.  The  petition  under  the  atatnte 
cannot  be  maintained  except  both  qoestions 
are  put  In  Issue.  Althongli  a  strict  construic- 
tlon  of  the  ideadlngs  does  not  raise  tbe  ques- 
tion of  the  plaintiffs'  corporate  existence 
and  right  to  construct  and  maintain  tbe  rail- 
way described  in  their  charter,  yet  If  theae 
rights  were  nonexistent  the  objection  to  the 
maintenance  of  the  petition  on  tMs  Kronnd 
might  be  avoided  by  amendment  The  ques- 
tions whether  the  public  good  requires  the 
proposed  railway,  and  whether  It  shonid 
built  upon  the  proposed  route.  If  presented 
together,  would  present  an  Issue  which  the 
statute  authorizes  the  court  to  adjudicate. 
We  think,  however,  that  the  plaintiffs*  claim 
of  authority  still  existing  by  virtue  oC  their 
charter  Is  well  founded.  By  section  1  of 
the  act  they  are  made  a  body  corporate  '*wlth 
power  to  construct  maintain,  and  use  •  *  • 
a  railway  •  *  •  over,  along,  and  upon 
auch  highways,  bridges,  and  lands  In  Keene 
•  •  •  as  may  be  necessary  for  the  public 
accommodation,  with  the  privilege  •  •  • 
of  extending  the  aame"  over  certain  high- 
ways In  Swanzey.  So  far  aa  appears,  the 
corporate  existence  so  established  and  the 
right  BO  granted  remain,  unless  all  prior 
street-railway  charters  were  abolished  by 
chapter  27  of  the  Laws  of  1895  ("An  act  In 
relation  to  the  Incorporation,  organisation, 
and  regulation  of  street  railway  companies"). 
It  would  hardly  be  presumed  It  waa  Intended 
to  repeal  all  prior  Incorporating  acta,  and 
abolish  the  corporate  existence  of  atre«t  rail- 
ways constructed  and  In  operation,  bat  the 
act  makes  no  distinction  between  Incorporat- 
ed companies  whose  lines  were  built  and 
those  which  were  unbuilt  The  first  section 
provides  that  "street-railway  companies  ahaD 
have  tbe  power  and  privileges,  and  be  sub- 
ject to  the  duties  llabllltlea,  rwtrlctions,  ud 
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proTlslons  contained  in  tUt  chapter,  wblcfc, 
io  far  M  tnconilBfteiLt  with  cbaiters  and 
amendmenti  beretatnK  gninted,  Bhall  be 
deemed  to  be  ui  attaiatieii  and  amendmsnt 
tbenoC"  Froa  ttila  tt  li  dear  that  otfr 
alteration  aad  anendMirt,  not  vepeal,  waa 
intended;  but,  to  kbiov*  all  donlit,  ttaa  aee- 
tlon  conttamM:  **A11  aacb  eampanieB  ape- 
eially  chartered  diaU  oantlnne  to  ezerdae 
and  enjoy  the  powa  aad  prlTUagca  granted 
by  their  mfkeettre  ohartva.  •••  ex- 
cept ao  fur  aa  saM  pomni  and  ptirilegee  axe 
modified  and  contnlled  br  the  pnvrlalonr  of 
thla  chapter."  The  corporate  eitletPTirp  of 
all  street  raflwara  prevlonaly  chartered, 
whether  ImUt  or  unAmfit  la  nntonched  by 
the  act  Tbey  Oereflore  cannot  be  required, 
and  tten  li  ao  oecaalon  Cor  them  to  proceed 
to  aeeore  relncorponiton  under  cenenl  law. 
Neither  an  ttab  cmnted  rlghta  and  privl- 
legea  moAtfleO,  ner  are  new  llabUtttaa  Imposed 
upon  thoat,  by  provMana  relattaiff  aolaly  to 
the  formatlen  of  new  corperattoai.  The 
question  of  pvbUe  exfganey,  once  deddad 
legMatlTe  mctioo.  waa  mat  Intended  ts  be 
again  determloed  tbrongh  Judicial  pcoeednra. 
To  what  extent  the  i»ovl^ona  at  tbte  philn- 
tlfTs'  diarter  txa  the  locatlra,  oona^fnctton, 
and  operation  of  tiie  railway  Itaelf  and  the 
financial  management  of  the  corporatloii  ere 
controUed.  modified,  or  repealed  by  Ike  gen- 
eral prorlBtona  ittftm  thoae  aifldacU  In  the  act 
of  188S  are  qneotloaa  net  «ouldered.  Our 
conclTiBlon  Is  ^aced  solely  upon  the  ground 
that  pnTMons  designed  te  eoatrol  the  formsr 
tion  of  sncta  eerposatloas  nnder  general  law 
ar«  not  Ibnltatktts  upon  tte  pewezs  of  cor- 
porations already  sstabUdied  by  direct  grant 
Petition  dlsailsMd.  All  concurred. 


BAIiTIMOBS,  a  &  A.  BY.  00.  T.  KIBBT. 
(Court  of  Appeals  of  Uaryhud.   Nor.  16, 
180S.) 

RAix.itOAiM— BxpOLSioil  ov  FASsncont-UarusAL 
TO  Pat  Fabi  ob  CHtb  Ticebt^wsiwo- 

Tio:(B— QuKSTioy  fob  Codxt. 

1.  In  an  action  by  a  passenger  for  ejecting 
him  fr<»n  a  tntin.  an  instroctioD  that  if  the  con- 
ductor refused  Ms  ticket,  and  demaDdea  a 
different  ticliet  or  fare,  and  ejected  the  passen- 
ger  for  noncompliance,  expnlnoa  was  an- 
Siwfcl,  anlesB  the  pasaenser  was  guilty  of  such 
misconduct  as  to  justify  nis  expoUion,  was  er- 
roneous, where  It  ignored  the  company's  evi- 
dence, which,  if  true,  showed  a  good  defense; 
and  this  though  the  point  was  covered  in  a 
cbarjce  for  defendant 

2.  A  charge,  based  on  an  assumed  state  of 
facts,  that  a  passenger  oenld  recover  for  be- 
iug  excelled  from  a  train,  unless  the  jnrj 
sUoTild  find  htm  guilty  of  such  miNcoaduct  as 
to  jnstify  his  erpulslon,  is  defective  in  not 
informing  the  jury  as  to  what  the  facts  were 
which  would  constitute  such  misconduct. 

3.  In  an  action  against  a  railroad  for  expel- 
linfc  a  passenper.  It  was  error  to  submit  to  the 
ixiry  the  question  as  to  what,  and  how  much, 
misconduct  of  the  passenger  would  Justify  his 
expal^ioii*  since  thu  was  for  the  court. 

Appeal  from  ctrcntt  court,  Talbot  county; 


ActlOK  by  Wmbun  A  Blrby  against  the  BaN 
ttmore,  Oheaspeake  As  Atlantic  Railway  Com- 
pany. There  was  a  Jodgmeet  for  pisintlff, 
and  dctfeBdant  ai^eals.  Berccsed.   

Argaed  before  McSHBBBT.  0. 7.,  and  BKT- 
AN.  BBIflOOB,  POWUDB.  BOYD,  BOB- 
BBTS,  and  PAOi;  TJ. 

Wm.  H.  Adklns,  for  appellant  J.  O.  A  Clay- 
land  MnUlkln  and  Joseph  B  Beth,  tor  appcUecL 

FOWLER,  J.  The  plaintiff  was  a  passenger 
on  tfae  train  of  the  defendant  railroad  com- 
pany on  ttie  Srai  August,  1897.  He  was  re- 
turning from  Ocean  City  to  his  home,  In  Tal- 
bot county,  and  dalms  damagn  for  the  al- 
leged wrongful  action  of  the  company  In 
cdecting  him  from  its  cars  b^ore  he  h^  com- 
irteted  his  Journey.  It  appears  from  flw  evi- 
denoe  that  the  defendant  had  sold  to  tiw  plain- 
Uff  an  ^cnrslon  ticket,  whlcih  It  is  conceded 
was  good  on  the  train  on  which  be  was  riding 
when  the  occurrences  took  place  which  gare- 
ite  to  this  stdt;  that  flie  conductor,  when 
coUectiiv  ttie  tickets  of  the  passengers,  ap- 
proa^ed  the  detoidant  who  at  that  time  was 
sitting  la  the  front  car  of  the  train,  and  when 
the  latter  showed  Us  ticket  the  former  re- 
fused to  take  It.  said  that  the  ticket  would  not 
do.  and  that  the  plaintiff  bad  no  i^ht  on  that 
train;  that  Ibereupon  the  plaintiff  informed 
the  conductor  that  he  was  from  'Snppe,  and 
that  be  bought  the  ticket  with  the  under- 
etandtag  that  It  was  good  on  that  train.  As 
we  have  said,  the  ticket  was  In  fact  good,  and 
the  conductor  was  undoubtedly  In  emnr  If  be 
refused  to  accept  it  when  <Aered  by  tiw  plain- 
tiff. After  the  couTeraatlon  between  the  con- 
ductor and  the  idalntlff,  both  ^  them  passe^ 
Into  the  second,  or  rear,  car  of  the  train,  wfawe 
they  had  another  Interriew,  which  resulted  In 
the  ejection  here  complabied  of.  The  plaintiff 
testifies  that  be  went  Into  the  rear  car,  and 
took  a  seat  beside  a  passengerwho  had  a  ticket 
like  the  one  the  conductor  bad  refused  to  talES 
from  him.  Other  passengers  had  similar  tick- 
ets, all  of  which,  except  that  of  tbe  plaintiff, 
were  accepted  by  ttke  conductor.  It  does  not 
appear  from  tbe  testimony  of  the  plaintiff 
that  the  conductor  said  anything  to  him,  or 
he  to  the  conductor  while  In  the  rear  car;  but 
the  eridence  of  other  witnesses  who  testified 
on  behalf  of  the  plaintiff  Is  to  the  effect  that 
some  one  offered  to  pay  plaintiff's  fare  after 
signal  had  been  given  to  stop  the  train,  and 
that  the  plaintiff  said  that  he  had  oCTered  the 
ticket  in  the  front  car,  and  tbat  be  was  going 
to  keep  It  to  return  home  on,  if  he  was  put 
off.  Ano^r  witness  for  plaintiff  testified  that 
the  conductor,  after  collecting  the  remainder 
of  the  tickets,  rang  tiie  beH,  and  said,  1  win 
put  you  off."  The  testimony  on  the  part  of 
the  defendant  In  so  far  as  necessary  here  to 
rehearse  It,  Is  that  when  the  conductor  came 
to  the  plaintiff  on  the  rear  car,  and  demanded 
his  ticket  he  ran  liis  hand  In  his  pocket  and 

said,  "There  it  is,  but  X'U  be  d  d  tf  you'U 

get  It"  t»  wblch  tbe  condnetor  re»Ued.  "I'll 
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bave  to  have  jtnir  ticket  or  tMxef  that  he  took 
up  the  other  tickets,  and,  returning  to  the 
plaintiff,  again  a«ked  him  for  the  ticket  or 
fare.  Upon  the  refusal  of  the  plaintiff,  the  train 
was  stowed,  and  he  was  pat  off.  Other  wlt- 
oesees  also  testlfled  that  the  conductor  said 
to  the  plaintiff,  "AH  I  want  Is  yonr  ticket  or 
the  fare."  Tbe  conductor  denied  emphatlcaUy 
that  he  had  refused  to  take  the  ticket  In  the 
front  car,  and  further  testlfled  that  the  only 
reason  why  he  did  not  take  the  plaintiff's 
ticket  was  because  he  could  not  get  It. 

There  Is  but  one  question  ivesented  by  this 
appeal,  and  that  Is  whether  there  was,  under 
(3w  evidence  In  this  case,  error  In  granting 
the  pkUntUTs  first  prayv.  By  that  prayer 
the  Jury  were  Instructed  that.  If  the  conductor 
refused  to  accept  the  ticket  In  question,  and 
demanded  a  dlflnent  ticket,  or  the  payment 
of  taie,  and  that*  In  consequence  of  Us  re- 
fusal to  comply  with  this  demand,  the  plain- 
tiff ms  forcibly  ejected  from  the  cars  of  the 
.defendant  such  emulsion  was  unlawful,  and 
entitled  the  plaintiff  to  recOTer,  "unless  they 
shall  further  find  that  the  plaintiff  waa  guilty 
of  Boch  misconduct  as  to  Justify  his  emulsion 
from  said  cars."  It  appears.  If  the  pUilntirs 
testimony  Is  alone  looked  at  w  considered, 
that  the  defendant,  through  Ita  agent,  the 
conductor,  willfully  refused  to  take  the  plain- 
turs  ticket,  knowing  It  to  be  good.  But  tfaa 
tacts  offered  In  erldoice  by  the  defendant,  If 
true,  namely,  that  the  plaintiff  refused  either 
to  dellTo-  the  ticket  or  pay  bis  fare,  cmstltnte 
a  good  defense  to  the  action.  Now,  the  plain- 
turs  prayer  which  was  granted  Is  baaed  en- 
tirely txpon  the  plaintiff's  erldence,  and  alto- 
gether Ignores  that  of  the  defendant,  except 
In  so  far  as  the  general  proTlso  reforlng  to 
plaintiff's  mlscondnct  may  be  mpposed  to  em- 
brace It  But  assuming  that  the  words  con- 
stituting the  pioTlaoy  Tlx.  "unless  tiiey  [the 
Jury]  shall  further  flxid  that  the  plaintiff  waa 
guilty  of  anch  misconduct  as  to  Justify  his  ez- 
pidslou,**  etc.,  were  Intended  to  give  the  de- 
fendant the  benefit  oi  the  facts  offered  in  Its 
defense,  we  think  the  Jury  should  hare  been 
Infonned  fuBy  in  the  same  Instruction  wliat 
those  facts  were.  The  defendant  was  entl- 
tied  to  more  than  such  a  prorlso,  and  the  Jury 
should  hare  been  Instructed  that  although 
^y  should  find  that  the  conductor  had  re- 
fused the  ticket  In  the  front  car,  yet  If  he  aft- 
erwards, and  before  ejecting  the  plaintiff,  de- 
manded the  ticket  or  the  payment  of  the  hre, 
and  that  the  plaintiff  refused  both  demands, 
and  that  thereiqion  he  ejected  the  plaintiff  be- 
cause he  would  do  nothing,  there  could  be  no 
recovery*  It  Is  true  that  by  the  first  prayer 
of  the  defendant  the  Jury  were  Instructed  to 
this  effect  But  we  think  the  first  Instruction 
was  calculated  to  mislead  the  Jury.  They 
might  weU  conclude,  under  this  Instruction, 
that  If  the  conductor  had  once  refused  to  take 
the  plaintiff's  ticket  the  plaintiff  was  there- 
after Justified  In  refusing  to  give  it  to  the 
conductor,  although  the  latter  requested  him 
so  to  dOb  w  to  pay  the  fare.   But  the  granted 


pmjeT  Is  defectire,  we  think,  not  only  be- 
cause It  entirely  Ignores  the  def^Hlant's  proof. 
As  has  often  been  said,  to  sustain  audi  a 
prayer  "there  must  not  only  be  proof  to  sop- 
port  Hm  hypothesis,  but  the  facts  stated  ma«t 
of  themselves,  constitute  a  complete  bar  <o 
the  action,  notwlthstaodlng  the  imth  of  aD 
ths  other  facts  In  the  caae.**  TranRportation 
Oo.  V.  Btory,  SO  Md.  IS:  Insurance  Co.  t. 
Tranb,  80  Md.  223,  80  AtL  0M;  2  Poe.  PL  t 
Prac.  H  301,  3(Ma,  etc.  And,  finally.  It  was 
error  to  submit  to  the  Jury,  as  this  prayer 
does,  the  question  as  to  what  and  how  murh. 
misconduct  on  the  part  of  the  plaintiff  coonti- 
tuted  a  Justtfication  for  Us  expulskin  from  ihe 
cars.  It  waa  the  duty  of  the  court  to  tt>U 
the  Jury  what  facts  dlsdosed  by  the  pmuf 
would  constitute  sudi  a  Justification,  snd  it 
waa  tbg  province  of  the  Jury  to  detmuine 
whethw  audi  tects  were  establlsh«]  by  the 
proof.  In  this  respeetthe  plaintiff's  prayer  wu 
In  conflict  with  the  defendanfa  tIrM  pra5^. 
bj  which  the  Jury  were  Instructed  what 
facta  would  constitute  such  miscondnrt  as 
would  Justify  expuUon.  and  It  was  pnipprty 
Mt  to  the  Jury  to  find  the  tecta.  Revmed, 
and  new  trial  awarded. 


PFETFERLINO  v.  MATOB.  ETC.  OF 

BALTUIOIUS  et  mL 
(Gonrt  «C  Appeals  of  UarylajHL   Nov.  IT, 

IbniiotPAb  CoavoRATium— Markst  Puca— Li- 

CI»BCS->RsVO0ATIOS — ORIlllfANCK. 

Prior  to  the  pusam  of  a  city  ordinaDce.  on 
August  23,  1806,  proTldlDs  that  all  permiis 
to  wbom  llcenfm  for  market  atalls  wer«  iuii«4 
OD  May  1.  189S.  should  be  eotitled  to  rv«-^ve 
licensn  for  the  year  b^fdoninft  May  1.  Itct^ 
and  that  any  license  IsRued  May  I.  u» 
any  other  person  than  thereinbefore  mentittn- 
ed,  should  oe  revoked,  the  licensees  of  stalls 
were  not  entitled  to  reaewala  of  their  lieenat*. 
BHit,  that  as  holders  of  licenses  inxued  Muf  L. 
1896,  were  allowed  to  hold  posseiwioD  for  a 
year,  and  the  only  effect  of  revokinc  their  li- 
censes wss  to  deprive  them  of  the  bettpfit  of 
renewal,  the  ordinance  was  not  void,  as  deprir- 
ing  BQcn  Uceoaees  of  property  or  contractual 
rights. 

Appeal  from  circuit  court  No.  2  of  Baltimore 
city;  George  M.  Sharp.  Judge. 

Bill  for  Injunction  by  Henry  Pfefferilng 
against  the  mayor  and  city  council  of  Balti- 
more and  others.  From  a  decree  for  defend- 
ants, plaintiff  appeals.  Affirmed. 

AiiEned  before  Mt^HKRRY,  C  and  BRY- 
AN, BBISOOE.  BOYD,  and  FOWLER,  JJ. 

Job.  O.  France  and  Henry  W.  Fn,  for  ap- 
pellant J.  V,  L.  Findlay,  John  B.  Semmea, 
Emil  Budnlt^  and  G.  Dodd  McFariand,  ftv 
aroellees. 

FOWLER,  J.  The  appellant  filed  a  biUta 
circuit  court  No.  2  of  Baltimore  dty  for  aa 
injunction  to  restrain  the  appdleee.  the  mayor 
and  city  council  of  Baltimore  and  certain  el 
Its  officers,  from  Interfering  with  bla  poases- 
aion  and  control  of  a  otftaln  msrkat  stall. 
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ffbldi  Is  partlcnlari7  described  In  Qie  proceed- 
iugs.  The  deCoidaiit  BrowD  answered,  but 
ibe  city  demorred.  However,  tbe  sole  qnee- 
thm  Inrolred  Is  whether  the  ordinance  No. 
129  of  said  tltr,  relatbic  to  the  regulation  of 
markets,  Is  a  valid  and  constitutional  ezer> 
else  U  leglsiatlTe  power. 

It  appears  that  tbe  defendant  Brown  was 
dniy  licensed  to  hold  the  stsU  one  year  from 
the  Ist  <tf  May,  and  a  similar  license 
was  Issued  to  fahn  on  the  1st  of  May,  1896,  to 
hold  also  for  a  year  teom  that  0ate.  Brown 
bad  not  been  occupying  the  staU  himself,  but 
bad  rented  It  to  tbe  fdalntUf,  up  to  May  1, 
18U6.  Tbe  then  existing  ordinances  of  Bal- 
timore dty  (article  85,  i  21)  provided  that  no 
stalls  should  be  rented  to  any  person  who 
did  not  Intend  to  occupy  tbe  same  daring 
the  tenn  of  said  rentio^,  and  all  such  p^ 
sons  were  required.  May  1,  1896,  to  surrender 
UcvDses  tiieretofore  Issued  to  them.  It  ap- 
pears from  tbe  answer  of  the  defendant 
Brown  that  he  duly  snrrendered  bis  llcoise  of 
May  1,  1896,  and  another  was  duly  issued 
to  him  of  the  same  date.  But  a  aecoad  license 
for  the  same  stall,  dated  tbe  7th  of  May.  1896, 
was  Issued  to  the  plaintiff,  upon  tbe  theory, 
as  alleged  1^  him,  that  tbe  dty  had  determliF 
ed  to  enforce  the  ordinance  then  In  ezlstenccb 
under  whldi  licenses  could  be  Issued  only  to 
such  persons  aa  Intended  to  Dcenpy  tbe  stalls. 
In  what  manner  It  was  determined,  If  It  was 
so  determined,  the  city  otttcer  having  tbe 
matter  In  charge,  that  the  defeadant  did  not 
Intend  to  occupy  the  stall.  It  does  not  appear. 
In  point  of  (act,  he  alleges  that  he  took  poa> 
session.  But  it  Is  conceded  that,  the  plain- 
tiff being  In  possession  on  tbe  1st  of  Msy, 
1896,  be  so  remained  until  bis  license  of  May 
7th  was  revoked,  under  Ordinance  No.  129, 
whlcb  was  passed  on  flie  2SA  of  August,  1896. 
It  is  the  validliy  of  this  ordinance  which  la 
here  assailed.  The  plaintiff  was  allowed  to 
bold  possession  of  the  stall  for  tbe  full  term 
named  in  his  Ucense,-4bat  Is,  to  the  1st  of 
May,  1897r-but  he  demanded  that  his  llcoise 
should  be  renewed  (or  another  year  from  said 
last-mentioned  date,  which  demand  was  re- 
fused, and  a  Ucmse  was  Issued  to  the  defend- 
ant UDder  tbe  provisions  of  section  21  of  said 
ordinance,  the  plalutUTs  license  having  been 
previously  revoked,  as  we  have  seen. 

Under  tbe  provision  of  Its  charter  (article  4, 
ti  671,  678,  et  seq.),  Baltimore  dty  has  power 
to  erect  and  regulate  markets,  and  to  lease, 
sen.  or  dispose  of  tbe  stalls  and  stands  there- 
in, in  any  manner  and  fnr  any  term  It 
may  think  proper.  See,  also.  Laws  1898,  c. 
123, 1  6,  'HSen.  Powers,**  snbd.  "Markets."  In 
tbe  exerdse  of  this  power,  ordinances  have 
been  passed  from  time  to  time,  and  tbe  con- 
struction of  some  of  them  has  been  made 
by  this  court  It  was  hdd  In  tbe  case  of  Rose 
V.  Mayor,  etc..  51  Md.  270,  that,  although  tbe 
city  owned  a  fee  In  tbe  land  on  which  Rich- 
mond Market  stands,  yet  the  purchasers  of 
stalls  took  only  a  qnallfled  Interest,— not  a 
freebddt  but  a  right  In  tbe  nature  of  an  ease- 


ment; limited  In  duration  to  the  edstence  of 
the  marked  and  snhject  to  such  changes  and 
modUcatlona  In  the  market  as  public  needs 
may  require.  We  ha-ve  also  recognized  that 
this  right  or  easement  -"may  be  given  and 
takm  aa  secority  for  debt,  and  sold."  In 
Green  v.  Bank.  86  Md.  290,  88  AtL  181,  It  was 
held  that  the  Interest  of  such  a  purchaser  or 
ownn  of  a  maiket  stall  la  snbject  to  the  lien 
of  an  necntlon.  Bnt  wlutever  nmy  be  the 
interest  and  rights  of  a  purchaser  is  beside 
the  question  now  before  na.  The  plaintiff  is 
a  mere  licensee.  «r  leasee,  holding  the  stall 
In  question  for  a  year.  His  contention,  how- 
ever, is  that,  under  section  17  of  tbe  ordinance 
In  question,  he  Is  ratitled  to  have  bis  license 
renewed.  But  it  seems  to  us  he  has  no  stand- 
ing to  make  any  such  contentiim.  The  Itoense 
issued  to  blm  May  7,  1890,  was  under  the  vt- 
dlnance  In  existence  i^lor  to  that  of  August 
2S,  1896  (No.  129),  which  did  not  give  blm 
the  right  to  a  renewal.  This  right  was  first 
conferred  the  mdlnance  }ust  named,  of 
August  28,  1896.  Bnt,  altlUHi^  Uie  qoestloD 
is  not  necessarily  Involved  In  this  Caaok  we  do 
not  wish  to  be  nnderstood  aa  intimating  tbat, 
even  If  the  (daintUTa  license  bad  been  Issued 
tmder  an  ordinance  providing  (or  renewal,  he 
and  his  assignees  could  have  compelled  such 
renewals  from  time  to  ttane,  without  limit 
Tbe  BtaD  in  qneatlmt  was  rented  or  llcoiaed 
to  the  plaintiff  fW  tbe  nominal  sum  frf  $5* 
and  if  his  contention  be  correct,  tbat  be  and 
his  assigns  have,  under  the  ordinance  In  qne^ 
tlon,  a  right  to  a  contlnnous  renewal,  the  dty 
would  thus  be  d^nrived  at  its  ri^t  to  maka 
a  new  lease  «■  license,  and  also  of  Its  power 
to  sell. 

Bnt  we  are  nnaUe  to  perceive  upon  what 
ground  the  ordinance  regulating  the  leadng 
of  stalls  can  be  questioned.  As  we  oonstroe 
tbe  ordinance  which  was  in  existence  May, 
1896,  when,  aa  the  plaintiff  alleges,  be  first 
rented  tbe  stall  from  the  dty.  he  took  It  for 
one  year;  that  Is.  until  the  1st  of  May,  1897. 
It  Is  true  that  the  subsequent  ordinance  pro- 
vided (section  21)  that  all  persons  (tbos  In- 
cludUig  the  defendant)  to  whom  licenses  were 
Issued  on  May  1,  1895,  should  be  entitled  to 
receive  licenses  for  said  stalls  for  the  year  be- 
ginning May  1,  1896.  and  tbat  any  license  is- 
sued May  1,  1896.  to  any  other  iterson  (thus 
Including  tbe  plalntlflO  than  thereinbefore 
mentioned,  should  be  revoked.  But  It  must  be 
remembered  that  thla  ordinance  was  not  pass- 
ed tmtU  August  23,  1896,  and  tbat  when,  un- 
der it,  the  license  was  issued  to  the  defend- 
ant, It  was  only  for  one  year  from  May,  1897. 
Thus,  the  construction  placed  upon  tbe  ordi- 
nance, and  the  power  of  revocation  thereby 
conferred,  made  good  the  licenses  of  May  1, 
1896,  and  tbe  only  effect  of  revoking  tbese 
licenses  was  to  deprive  tbe  holders  thereof 
of  tbe  benefit  of  renewal,  to  whlcb,  as  we 
said,  they  were  In  no  wise  entitled.  Inasmuch 
as  the  ordinance  tn  existence  when  they  were 
Issued  made  no  provision  for  renewals.  Be- 
Ingt  therefore^  of  opinion  that  ttie  plalntlfl 
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hat  not  been  deprlred  by  the  legMatlon  hi 
qnestloa  my  property  or  ctHittactual  ricUta, 
ud  that  In  paasiBs  CMlnuice  128.  Augiut  2S. 
1896,  the  maynr  kbA  etty  council  wer*  In  the 
proper  exeroise  of  the  poUce  power  of  the 
state,  glrai  by  Its  cbart«,  the  decRe  appealed 
from  will  be  afllrmed.  Decree  affirmed,  with 
costa, 


UILL8  T.  BAILBT. 
(Gonrt  of  Appeals  of  MvrylsBd.   Oct  38, 
1898.) 

HoifET  Hecsitsd— Wn,L8— 00S«T«0CTI0»— 
NDDABT  liSOATBX— EvrnBSCB— THUIi— 

Ormb  or  Pboov. 

1.  Where  a  irlll  gare  the  restdoe  of  an  estate 
to  one  for  life,  with  power  to  ase  whatever  por- 
tion of  the  persooal  estate.  In  the  discretion  of 
the  legatee,  was  necessarr  for  her  aspport, 
and  then  directed  how  and  amonK  whom  the 
flesidue  remainiDg  after  her  death  khouid  be 
divided,  she  holds  It  for  the  benefit  of  the  re- 
mainder-men, nibject  to  her  Bfe  estate  and  to 
her  power  to  dispose  of  It. 

2.  Where  it  la  proved  that  a  legatee  held  the 
residue  of  a  testator's  estate  for  the  benefit  of 
remainder-men,  snbject  to  her  power  to  cod- 
snme  and  dispose  of  it,  and  that  the  legatee's 
administrator  received  an  nndispoaed  of  portion 
of  the  residue.  It  entitles  a  remainder-man  to 

tadgment  against  him.  In  an  action  for  money 
.ad  and  ncelved. 

8.  Competent  eTidence  shovM  be  recttved  ra- 
gardless  of  the  order  sf  Its  Intfodnctlon. 

Appeal  from  etreolt  court,  Bomerast  connty; 
Charles  T.  HollaiMl  and  Haniy  Uar6,  Jndfca. 

Aaaompelt  by  FlUmora  B.  Bailey  agalnat 
Anwrt  J.  Mllla.  adndnlatrator  of  SalUe  J. 
Bailey.  Prom  a  jodgment  tor  pbdntUE,  de- 
fendant appeala.  Affirmed. 

Argued  before  MeSHBRRT,  O.  J.,  and  BBY- 
AS,  FOWLER,  BRISGOB,  B0BEBX8,  BOYD, 
and  PBABCS.  JJ.. 

Hodson  &  Hodson  and  Qeo.  W.  Pumell,  for 
appellant  Miles  &  Stanford,  for  appellee. 

6RTAN,  J.  The  only  question  In  this  case 
arises  on  an  exception  to  the  admissibility  of 
certain  erldeoce.  Bailey  bronght  an  action  of 
assumpsit  for  money  bad  and  received  against 
Mnis,  administrator  of  Sallle  J.  Bailey.  The 
principles  of  the  acUon  for  money  had  and 
received  have  been  well  established  ever 
since  the  origin  of  the  action.  It  lies  to  recov- 
er money  in  the  possession  of  ttie  defendant 
which,  In  Justice  and  conscience,  belongs  to 
the  plaintiff.  The  anlfonn  language  of  the 
law  has  been  that  where,  ex  aequo  et  bono, 
money  ought  to  be  paid,  a  promise  to  pay  It 
will  be  Implied,  and  this  Implied  promise  Is 
the  ground  of  the  action.  It  was  suggested 
In  the  argument  that  there  must  be  privity 
of  contract  between  the  parties.  But  this  waa 
not  the  opinion  of  this  court  In  Penn  v.  Flack, 
3  GUI  &  J.  370.  It  was  there  said:  "It  Is 
not  true  that  the  action  for  money  had  and 
received  can  only  be  grounded  on  privity  of 
contract.  It  lies  against  the  finder  of  money 
lost.  It  is  the  proper  action  to  recover  mon- 
ey obtalnea  by  fraud  or  deceit  If  a  man. 


wttboot  my  authority,  reedw  mon^  doe  to 
me,  I  may  recover  It  from  faint  hi  ttda  Corn 
9C  actloB,  aaA  certalaly  In  than  amaa  liiare  b 
■0  prM^  ^  contract.** 

Wa  vUl  eumlne  Ike  vrMenea^  and  asco^- 
tria  srtieOCT  It  haa  any  teadencr  to  mtmVBA 
a  liability  on  the  part  eC  tbe  O^Midam  fee  pa; 
manc<y  to  the  plalBtlff,  or  wheUMr  It  Asm 
a  Unk  la  a  Asia  of  drenmatanceo  wliSch.  if 
proved,  wonld  entitle  the  plalntUT  to  xecove. 
The  evidence  la  oontntoed  In  an  agreement  of 
«ounael,  which  inovUed  that  It  ataoaid  be 
*%nb}ect  to  the  same  tffajaetloii  as  If  offoed 
regularly.**  The  material  facta  are  aa  f(^ 
lows:  George  W.  BaOey  died  In  the  year 
1898,  leaving  a  win  which  was  duly  admitted 
to  probate.  The  teslduary  dauae  of  hia  wfll 
was  in  theoe  terma:  "I  give,  devlae.  and  be- 
qneath  all  the  reat  and  reddne  oC  my  estate, 
real,  personal,  and  mixed,  of  every  kind  and 
descrlptton,  and  wbereaoever  situated,  to  my 
wife,  SaOle  X  BbUqt,  to  he  held  hy  her  do- 
ing the  term  of  her  natoral  Ufe,  with  fdl 
power  to  her  to  nae,  oonsome,  or  dlapoae  of 
any  portion  of  the  eald  peratnal  eatafee,  ta  bs 
discretion,  aa  her  Beceaaltlea  or  comfort  mij 
require;  and,  from  and  after  the  death  of  sa; 
aald  wife,  then  to  my  daughter.  Bra  Bafler. 
and  her  beirs,  Ifa  fee,  eboold  she  th^  be  liv- 
ing, or,  If  dead,  and  tasoe  of  her  body  begot- 
ten be  then  living,  tben  to  anch  laaae;  bat 
should  my  said  daughter  not  aarvlve  my  ssU 
wife,  then  it  la  my  win  that,  tnm  and  after 
the  death  of  my  aald  wife,  my  aald  estate 
shall  be  disposed  of  as  fOUowa,  to  wit:  One- 
tenth  part  of  aald  estate  to  the  Honoe  of  tte 
Friendless  Children  of  the  Bastem  Shore  ut 
Maryland,  at  present  located  at  Basttm,  Mary- 
land; and  oD&4ialf  of  the  teauUnder  of  sstd 
estate  to  be  equally  divided  among  the  dill- 
dren  of  Albert  J.  Mllla,  thai  Uvfog;  and  the 
other  balf  of  said  remainder  to  my  half-brotb- 
er,  Fillmore  B.  Bailey,  ahould  he  then  be  Br- 
ing; but  should  he  tbtn  be  dead,  and  lean 
child  or  children  surviving  him,  then  Uvlng, 
to  be  equally  divided  among  said  children: 
and  should  be  be  then  dead,  and  leave  do 
child  or  children  anrvlvlng,  thai  to  the  cM- 
dren  of  the  aforesaid  Albert  J.  Mills,  equally.' 
The  executors  of  the  testator  paid  and  deliv- 
ered to  Mrs.  Bailey  the  residue,  being  ^2^44. 
79  In  money,  and  goods  and  chattels  apptais- 
ed  at  ¥337.98.  Bva  BaUey.  tbe  daughter,  died 
In  the  year  1898  without  leaving  any  ebflfi 
snrvlTlng  her,  and  Mrs.  Bailey  died  In  An 
gust,  1896. 

The  estate  taken  by  Mrs.  Bailey  under  tlR 
win  presents  the  mrmt  Important  qnestioa  m 
tbe  case.  She  was  to  hold  the  property  dar- 
ing the  term  of  her  natural  life;  but  she  had 
power  to  use,  consume,  or  dispose  of  any  per 
tlon  of  the  personal  estste,  in  her  dlacretiaD, 
as  her  necessities  or  comfort  mlgbt  require. 
It  appears  to  us  that  Qie  constmctioa  of  tbia 
win  Is  settled  by  the  decision  In  Benescb  v. 
Clark,  49  Md.  497:  "Now,  It  Is  quite  cleai. 
upon  all  tbe  authorities,  that  where  an  estate 
Is  glren  to  a  persm  generally  or  IndeOnitelr. 
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with  power  of  disposltioii,  such  gift  carries 
the  endra  estate,  and  the  deTUtee  or  legatee 
takes,  not  a  simple  power,  but  the  propertr 
absolutely.  But  where  the  property  la  given, 
as  in  this  case,  to  a  person  ei^ressly  for  life, 
and  there  be  annexed  to  such  a  gift  a  power 
of  disposition  of  the  rererslon,  there  the  rule 
is  difTereut,  and  the  first  taker,  Id  such  case, 
takes  but  an  estate  for  life,  with  the  power 
annexed;  and  If  the  person  so  taking  fsUs  to 
execute  the  i>ower,  and  thus  dispose  of  the 
reversion,  It  goes,  where  there  Is  no  gift  or 
devise  over,  to  the  heir  or  next  of  kin  of  the 
testator,  according  to  the  nature  of  the  prop- 
erty. This  distinction,  whUe  it  has  been  said 
to  be  a  reflned  one.  Is,  nevertheless,  as  well 
established  as  any  In  the  law,  and  Judges  and 
text  writers  alike  recognize  and  adopt  It  as  a 
principle  too  flrmly  settled  to  be  questioned." 
In  the  present  will  there  la  no  mentioD  of  a 
reversion  or  remainder  In  so  many  words; 
but.  after  giving  Mrs.  Bailey  a  life  estate, 
power  Is  given  to  her  to  dispose  of  the  per- 
sonal estate,  which,  of  course,  must  mean 
what  Is  not  Included  In  the  life  estate  as  well 
as  the  life  estate  itself.  Mrs.  Bailey,  there- 
Core,  held  the  residue  for  the  use  and  tieneflt 
of  the  parties  in  remainder,  subject  to  ber  life 
estate,  and  subject  to  bar  power  to  consunse 
and  dispose  of  IL 

It  was  stated  In  the  agreement  of  counsel 
that  MlUs  bad  been  duly  appointed  adminis- 
trator of  Mrs.  Bailey.  We  have  said  that  the 
-decedent  held  this  residue  for  the  use  and 
benefit  of  the  parties  In  remainder,  under  the 
conditions  which  have  been  mentioned.  Ntm, 
this  fact  alone  would  not  make  the  adminis- 
trator liable  in  this  action.  But,  If  it  were 
proved  that  he  received  into  bla  posseasloD 
the  residue  which  had  not  been  disposed  of  in 
the  UfeUme  of  Mrs.  BaUcy,  he  would  be  lia- 
ble. It  was  necessary  that  the  plaintiff 
should  prove  thle  fact  la  addition  to  what  is 
stated  in  the  agreement  of  connseL  But  be 
^uld  not  prove  his  whole  case  at  the  same 
moment  Of  necessity,  be  was  oUiged  to  of- 
fer his  evidence  progressively.  In  Plank-Koad 
Co.  V.  Bruce.  8  Md.  467.  it  was  decided  that, 
if  competent  evidence  material  to  the  Issue 
be  offered,  the  court  ou^t  to  receive  It;  withr 
out  reference  to  the  order  in  which  it  Is  Intro- 
duced; and  that  there  was  no  authority  In 
the  court  to  require  a  party  to  disclose  in 
advance  what  other  proof  be  intended  to  of- 
fer; and  that  the  rejection  of  evidence  on  that 
account  would  be  erroneous;  and  that  its  le- 
gal sufficiency  to  estabUsb  the  whole  case  was 
quite  a  different  question.  The  court  said, 
also,  in  reference  to  the  case  before  It:  "The 
legal  sufficiency,  however,  of  this  evidence, 
to  estatUish  the  whole  case,  la  quite  a  differ- 
ent question.  The  issue  was  made  up  of  two 
substantive  propositions,  both  of  which  the 
plaintiffs  were  obliged  to  prove  before  they 
could  recover,—one  was  their  own  eorpoiate 
existence,  and  the  other  was  the  promise,  ink- 
piled  or  expressed,  of  the  defendant  to  pay 
His  subscription^  and  should  tbe  plaintiffs 


only  establish  one  of  those  propasltions,  but 
entirely  fall  to  prove  the  other,  there  would 
be  virtually  and  practically  such  a  failure  ot 
evidence  as  to  defeat  their  case.  These  quea- 
tloBs,  however,  cannot  arise  upon  the  adrals- 
albtllty  of  evidence,  bat  must  be  presented 
by  prayer^  after  the  evidence  has  been 
closed." 

It  was  urged  by  the  appellant's  counsel  that 
the  residue,  under  the  will  of  George  W.  Bai- 
ley, ought  to  have  been  Invested,  under  the 
order  of  the  orphans'  court,  for  the  benefit 
of  all  the  parties  Interested  In  It  The  court 
did  not  however,  order  an  investment,  and 
none  was  made.  Tliis  matter  cannot  be  con- 
sidered now.  But  It  Is  as  well  to  eay  that  the 
testatOT  evidently  Intended  that  his  widow 
should  have  the  possession  of  the  residue,  and 
that  the  iiartles  entitled  in  remainder  were 
obliged  to  take  bis  bounty  on  the  terms  which 
he  saw  fit  to  Impose,  or  not  to  take  it  at  alL 
The  court  having  admitted  In  evidence  the 
facts  stated  in  the  agreement  of  counsel,  the 
defendant  took  an  exception.  As  before  stat- 
ed, this  la  the  only  question  in  the  case.  Th6 
verdict  and  Judgment  being  in  favor  at  the 
plaintiff,  the  defendant  appealed,  it  will  be 
seen,  of  coarse,  that  we  think  that  the  Judg- 
ment must  be  afflnned.  Jodgnwnt  affirmed. 


BABNES  V.  STAm 
(Court  ot  Appeals  of  Maryland.   Nor.  19, 
1888.) 

CBimiTAL  ZdBSL— StrmaiBKOT  of  Jstmotmnn— 

l:iSrUB!IOOB8. 

1.  An  tnAetment  for  libel,  after  setting  ont 
as  inducenmt  merely  that  defesdeBt  was  ed- 
itor of  a  specified  paper,  and  that  M.  was  may- 
or of  Snowhlil  in  September,  1897,  qnoted  the 
alleged  libelous  article,  whidi  redted  that  a  cer- 
tain politics)  party  was  contempla'ttng  a  repeti> 
tion  of  some  "moak^  business"  at  the  ap- 
proaching election;  that  the  "henchmen"  of 
such  party,  who  engaged  tn  that  business  dor- 
ioe  toe  preoeding  electira  <that  of  1896),  re- 
ceived their  antborlty  tor  so  doing  from  tlM 
mayor  of  Saowtull,  under  a  certain  statute; 
that  the  special  policemen  whom  the  mayor  was 
empowered  to  appoint  under  such  irtatote  conld, 
as  thay  did  at  the  electSoa  in  1896,  by  direata, 
drive  the  voters  from  tbe  polls.  The  hiuasndo 
alleged  that  the  article  meant  that  the  acts  ol 
the  "special  poH'.'emen**  at  the  preceding  elec- 
tioB  were  among  the  duties  prescribed  by  the 
mayor  under  the  authority  alleged  to  have 
been  gives  to  the  so-called  "henchmen."  Eeld 
demurrable  where  there  was  no  averment  out- 
side of  the  innnendo  to  connect  the  "monkey 
bomness"  Cwhich  was  not  defined)  with  the 
previous  conduct  of  the  special  pohcemen,  or 
to  show  that  the  "henchmen"  and  the  "specif 
policemen"  were  one  and  the  same,  since  the 
innuendo  cannot  introdnce  new  matter. 

2.  The  indictment  is  bad  for  the  additional 
reason  that  it  does  not  show  that  M.  was  the 
mayor  of  Snowhlil  In  1890,  when  the  "monkey 
busineBB'*  was  alleged  to  have  been  done,  since 
it  cannot  be  inferred  from  the  tact  tiMt  he  was 
the  mayor  in  1897. 

Appeal  from  circuit  court,  Somerset  coun- 
ty; OharlsB  F.  HoUftnd  sad  Henry  Lloyd, 
jDdgea 

Adial  P.  Barnes  was  convicted  ot  crtmlud 
libel,  and  be  appeals.  Beversed. 
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Arffoed  before  MeSHERRT,  C.  J.,  and 
BRISCOE,  BRTAN.  FEABGB.  BOTD, 
FOWLER,  uid  ROBEBTS,  33. 

Tbos.  &  Hodson,  H.  FUlmore  Lankford. 
and  James  E.  Ellegood,  for  appellant  Atty. 
Oen.  Glabanch,  Bobley  D.  Jones,  and  Gun 
don  Tnllt  for  the  States 

UcSHBRBT,  OL  J.  This  Is  an  Indletment 
tor  libel.  Hie  tniTerser  Interposed  a  demurs 
rer,  wblcb  was  overruled.  He  tben  pleaded 
not  guilty,  and  dnrlng  tbe  prosresa  of  the 
trial  which  folloired,  and  which  resulted  In 
a  verdict  of  guilty,  he  took  three  exceptions 
to  rulings  of  the  circuit  court  on  qnestlons 
relating  to  the  admissibility  vt  evidence. 
Tbe  Indictment  contains  no  Inducement  or 
prefiitory  sTerments  except  that  the  traTerser 
Is  the  editor  and  proprietor  of  the  Worcester 
Advocate,  a  newspaper  published  and  circu- 
lated In  Worcester  county,  and  that  John  P. 
Moore  was  mayor  of  SnowhlU  In  September, 
1897.  There  Is  no  sufflclent  colloquium.  The 
Indictment  quotes  as  the  libelous  matter  an 
article  printed  In  tbe  newspaper  conducted 
by  Mr.  Barnes.  This  article  reads  as  fol- 
lows: "We  have  been  Informed  that  It  la  Hie 
Intention  of  the  Democratic  bosses  to  renew 
the  *monkey  business'  again  at  the  polls  In 
SnowhlU  dtotrict  at  the  next  election.  We 
have  also  been  Informed  that  the  Democratic 
henchmen  who  participated  In  thti  business 
at  tbe  last  election  received  their  antiiori^ 
for  so  doing  from  the  mayor  of  SnowhlU 
(meaning  the  said  John  P.  Moore),  under 
section  15  of  the  Acts  of  18M  (ehapter  466). 
Incorporating  SnowhlU.  Thia  section  Is  as 
follows:  *Asd  be  It  enacted,  that  the  night 
watchman  before  entering  upon  his  duties 
shaU  subscribe  to  an  oath  for  the  faithful 
performance  of  his  duties;  he  shaU  be  vest- 
ed with  an  the  police  powers  of  constables; 
any  one  resisting  him  In  the  dischaige  of 
bis  duties  Is  liable,  upon  conviction,  to  pun- 
ishment In  tbe  same  manner  and  to  tbe  same 
extent,  as  If  be  had  resisted  a  constable;  the 
mayor  shall  bave  power  to  appoint  special 
police  for  a  term  not  exceeding  forty-eight 
hours,  when  he  deems  It  necessary  toe  tbe 
peace  and  good  order  of  the  town,  and  to  pre- 
scribe their  duties  and  to  llx  tbeir  compensa- 
tion.' It  Is  the  latter  part  of  ttie  above  sec- 
tion to  which  we  wish  to  caU  the  especial 
attention  of  our  readers.  It  wIU  be  observed 
that  by  this  clause  of  the  section  the  mayor 
Is  clothed  with  extraordinary  powers,  and 
can,  In  the  least  outbreak  of  violence,  which 
may  be  purposely  provoked,  appoint  and  arm 
any  number  of  special  policemen  of  his  own 
selection,  and  prescribe  their  duties.  These 
special  policemen,  as  they  did  at  the  last 
electkm.  can  go  around  the  p<dlB,  and  by 
threats  and  menaces  Intimidate  and  terror- 
lie  the  voters,  and  drive  tliem  sway."  The 
Innuendo  Is  steted  thus:  "Meaning  that  the 
■aid  John  P.  Moore,  mayor,  as  aforesaid.  Il- 
legally, knowingly,  willingly,  corruptly,  and 


purposely  did  appoint  and  arm  ft  eertair 
number  of  special  pOUcemen,  of  hla  own  s^ 
lection,  and  prescribe  their  duties,  and  that 
the  special  policemen  apuwlnted  and  armed 
as  aforesaid  did,  at  the  last  deetton  b 
Worcester  eounty,  at  Oie  pc^  In  BnowhBL 
on  the  third  day  of  November,  In  tbe  year 
eighteen  hundred  and  ninety^lx,  go  stoudI 
the  polls,  and  by  threate  and  menaoea  Intim!- 
date  and  terrorize  the  voters,  and  drove  th«D 
away.  In  obedlmce  to  the  duties  i^eacilbed 
by  tbe  said  John  P.  Moore,  maTor,  ma  afine- 
sald,  to  the  great  Injury,"  etc. 

There  Is  no  difficulty  In  deterndning  what 
pubUcatlpns  constitute  criminal  llbeL  Legiti- 
mate criticism  of  tbe  acta  and  the  conduct  of 
public  oDcers  by  the  press  Is  not  only  per- 
missible, bn^  under  a  government  like  oms. 
where  the  public  (rfBeer  Is  In  theory,  and 
ought  to  be  In  fsct.  the  public's  aarant  It 
Is  one  of  the  most  effective  methoda  to  aecnre 
fidelity  and  to  prevent  abuses  on  ttie  part  ttf 
13iose  Intrusted  with  anthori^.  But.  while 
this  lawful  liberty  of  the  press  abonld  not  be 
restricted  or  abridged,  it  should  not.  on  the 
ottier  band,  be  permitted  to  overstep  Ite  prop- 
er  limits,  or  be  aUowed  to  degenerate  late  , 
wanton  vituperation.  By  sutih  a  desenerai? 
the  usefulness  and  the  Influence  of  tbe  presf 
would  soon  be  destroyed,  and  serknu  Injnrr 
wonld  be  Inflicted  oa  nnolEendlng  Indlvldoali 
Any  puUlcation,  printed  or  written,  wUdi 
falsely  and  maUdonsty  Imputes  to  another 
title  commission  of  a  crime,  or  whicb  exposes 
talm  to  ridicule,  contumely,  or  oontempl  or 
which  reflecta  upon  his  character,  or  tends  to 
vilify  blm,  or  dlmlnMws  his  repatntton.  or 
detracts  from  his  character  as  a  man  of  good 
morals,  or  alters  his  situation  Ui  society  ftv  tlie 
worse.  Is  an  IndicteUe  Ubd.  It  Is  not  aeeei- 
sary  that  tbe  Indlvldnal  who  Is  asaaDed  should 
be  named  In  the  Dbekms  artlde.  If  be  Is  de- 
scribed in  such  a  way  as  to  be  Identified, 
that  Is  sufficient  But  It  Is  necessary  tbAt  the 
language  employed  If  tbe  llbd  contiste  oi 
printed  or  written  worda-sbould  be  raffidcot- 
ly  explicit  etOux  In  Itself  or  when  taken  Id 
connection  wlfib  tbe  lttdac«nait  and  the  colKi- 
qulum,to  warrant  tbe  Interpretetlon  placed  Q^ 
on  It  by  tiie  Innuenda  Tbe  office  of  tbc  lc-  . 
nuendo  Is  to  explain  tbs  words  of  the  abeL 
and  to  annex  to  them  their  proper  meanlo;. 
It  cannot  Introduce  new  matter,  or  enlarge  tb« 
natural  Import  of  ttie  words.  It  la  for  th? 
court  to  determine  whether  a  pnbllcatloD  !s 
susceptible  of  the  meaning  ucribed  to  It  bv, 
the  Innuendo,  and  for  the  Jury  to  find  whether 
such  meaning  Is  truly  ascribed  to  It  AvlretT 
V.  Stete,  76  Md.  521.  26  Afl.  676;  987.  Id  | 
Van  Veebten  v.  Hopkins,  5  Johns.  211.  quote>I 
with  approval  In  Peterson  t.  Sentman.  87  Ml 
164,  It  was  said:  "The  use  In  pleading  an 
averment  Is  to  ascertain  that  to  the  conrt 
which  IB  goierally  or  doubtfully  expressed,  so 
that  the  court  may  not  be  perplexed  of  whoa 
or  of  what  It  ou^t  to  be  understood,  and  u 
add  matter  to  the  plea  to  make  doabtfiC 
things  clear.   A  colloqulum  serrea  to  ahoir 
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that  file  words  wen  spoken  in  reference  to 
tbe  matter  of  ttie  ATerment  An  Innuendo  ts 
explanatwy  of  tbe  rab]ec^matter  Bafflelentiy 
ezpreBsed  before,  and  Is  explanatory  of  micta 
matter  only;  for  It  cannot  extend  the  sense 
of  tbe  woedB  beyond  their  own  meaning,  nn> 
less  something  is  pnt  npon  the  recwd  for  It 
to  explain.  This  may  be  tUnstrated  by  Bar* 
barn's  Case,  4  Ooke,  20.  Barham  brought  an 
action  for  the  defendants  saying  of  him,  *BaT- 
ham  bomt  my  bam;*  (innnenoo)  *a  bam  with 
com.'  Tbe  action  was  held  not  to  lie,  be- 
cause burning  a  bam,  unless  It  had  com  In 
It,  was  not  a  felony.   'Bnt.*  says  De  Grey,  0. 

In  Rex  r.  Home,  Cowp.  684,  if.  In  tbe  In- 
troduction. It  had  been  aTcrred  that  the  de- 
fendant had  a  bam  fun  of  com  burnt,  and 
that  In  a  discourse  about  that  bam  the  de- 
fendant had  spoken  the  words  charged  in  the 
declaration,  an  Innuendo  of  Its  being  tbe  bam 
full  of  com  would  have  been  good,  for, 
coupling  tbe  Innuendo  In  the  libel  witb  the 
Introductory  arerment,  it  would  baTc  been 
complete.'  Here  the  Intrinsic  fact  Oat  the 
defendant  had  a  bam  full  of  com  Is  the  arcr- 
ment  Tbe  allegation  that  the  words  were 
uttered  In  a  conrersatlon  In  reference  to  that 
bam  Is  the  colloqulnm,  and  the  explanation 
given  to  the  words  thus  spoken  Is  the  In- 
nnendo."  The  artlde  set  out  hi  the  Indict- 
ment now  before  us  states:  Fhrst  That  there 
was.  In  September,  189T,  a  contemplated  repe- 
tition of  some  "monkey  bustaess**  at  the  then 
■n>nMchlng  election,  wt^nt  any  averment 
whatevw  from  which  the  meanhig  of  the 
phrase  "monkey  business"  can  be  ascertained. 
Tbe  article  then  proceeds  to  charge  that  the 
•henchmen**  who  engaged  In  that  badness 
daring  the  preceding  election— that  Is,  the 
dection  of  1896-^eeelved  their  authority  for 
so  doing  from  the  mayw  of  Saowhlll  undw 
ttie  charter  of  ttie  town.  Secondly.  The  arti> 
cle  states  tiiat  the  special  policemen  whom  tiis 
mayor  was  empowered  to  appoint  could,  as 
they  did  at  tbe  election  Ui  1896,  by  threats, 
drive  tiie  voters  from  the  polls.  Whether  this 
conduct  of  the  special  pcdlcemen  Is  the  '*mon- 
fcey  baslness**  In  which  the  henchmen  partici- 
pated the  year  before  Is  left  whol^  to  specula- 
tion and  conjecture.  There  Is  no  avorment  of 
any  sort  M  tiie  Indictment  to  connect  the  one 
with  the  other,  and  It  Is  perfectly  obvious  that 
tbe  tainuendo  cannot  supply  sach  an  omission. 
Tbere  Is  no  prefstory  averment  to  show  tiiat 
the  Democratic  henchmen  who,  It  Is  aDeged, 
received  from  the  mayor  their  authority  toe 
engaging  In  the  "monkey  bnstness"  mentioned 
In  the  first  sentences  of  the  article,  were  the 
special  policemen  who,  It  Is  charged,  unlaw- 
fully drove  voters  from  the  polls.  A  h^h- 
man  Is  not,  according  to  the  ordinary  mean- 
ing of  tbe  word,  a  policeman.  The  word  sig- 
nifies servant,  page,  or  hangeron.  If  the 
henehm«i  and  the  special  pcdlcemen  were  not 
tbe  same  persons,  then  there  Is  no  sen!  of 
ration  between  the  authority  which  the 
henchmen  received  and  the  unlawful  acts  Im- 
puted to  the  poUcemen;  and,  If  no  such  rela- 


tion existea,  the  Innuendo,  alleging  Out  tbe 
acts  of  the  latter  wwe  among  tiie  duties  pre- 
scribed iKT  the  mayor  under  the  authority 
given  to  the  henchmen.  Introduces  entirely 
new  matter,  Instead  of  merely  defining  or 
pohitlng  out  tbe  meantaig  of  the  words  whicb 
were  actually  used.  There  being  no  Induce- 
ment to  diow  that  "henchmen"  and  "special 
policemen"  were  Identical,  It  Is  Incompetmt 
upon  damarrer  to  the  sufficiency  of  the  Indict- 
ment, to  mfer  tiiat  they  were.  As,  then, 
there  is  no  averment  of  extrinsic  facts  by  a 
r^erence  to  which  tiie  meaning  of  the  term 
**monkey  bushiess"  can  be  ascertained,  and  as 
there  Is  no  Inducement  Showing  that  the 
henchmen  and  the  qtedal  pollcem«i  were  the 
same  persons,  there  Is  nothing  on  the  ftce 
of  tiie  Indictment  to  connect  the  authority  re- 
ceived by  the  former  with  the  acta  done  by 
the  latter;  and  there  Is,  consequently,  no  war- 
rant fw  the  Innaendo  wblch  allegua  that  the 
acts  of  the  latt«  were  done  under  tiie  author- 
ity received  by  tiie  former. 

The  alleged  libelous  artide  does  not  mention 
by  name  the  Indlvldaal  aimed  nt,  bnt  Iden- 
tifies him  mezdy  by  description;  and  he  Is 
described  aa  tiie  mayor  of  Snowbtll.  It  la 
not  averred  to  the  Indictment  that  John  P. 
Moore  was  mayor  of  SnowhOl  to  1SD6,  the 
year  when  the  "monkey  business"  Is  alleged  to 
have  been  done  It  Is  not  averred  that  he 
appointed  the  henchmen,  tiiat  these  henchmen 
received  their  authority  ftom  him,  or  that 
he  defined  their  dutio,  or  tiiat  he  armed 
them.  Nor  te  there  any  averment  that  be. 
John  P.  Moore,  had  any  connection  whatever 
with  the  selection  of  the  special  policemen  to 
1896.  To  bring  John  F.  Moore  wlthto  tbe  de- 
scription "mayor  of  SnowhlU."  and  to  Impute 
to  him  tiie  -wrongful  and  Illegal  acta  charged 
as  havhig  been  done  by  the  mayor.  It  Is  ab- 
solutoly  essential  that  the  Indictment  should 
show  an  appropriate  Indncement  that  be, 
John  P.  Moore,  waa  the  peraon  who  was  tiie 
mayor  of  SnowUn  to  1806;  wbm  theae  wrong- 
ful and  illegal  acta  were  done.  In  no  other 
way  could  It  possibly  appear  that  John  P. 
Mowe  was  tiie  Indlvldnal  assailed  by  tbe  arti- 
cle. It  cannot  be  inferred  that  because  he 
was  mayor  In  1897  he  was  also  mayor^ln  1896. 
Tbere  should  have  been  an  averment  that 
John  P.  Moore  was  mayor  of  Suowhin  In  1896; 
tiiat  as  mayor  he  fQ)p<^ted  tiie  hAichmen; 
toat  tiiese  hmcbinen  were  In  fact  the  same 
persons  afterwards  spoken  of  u  spedal  police- 
men; that  be,  to  1886,  defined  their  duties; 
and  there  should  have  been  a  colloqnlam  stat- 
ing that  to  relation  to  blm,  J4^n  P.  Moore, 
as  mayor  to  1896,  and  In  reference  to  the 
appomtment  by  falm  at  that  time  of  the  spe- 
cial policemen,  the  article  was  published  by 
tbe  traverser.  With  such  appnipriate  aver^ 
ments,  and  a  suitable  colloquium,  the  Innuendo 
pointing  out  tiie  meaning  of  the  words  to  re- 
lation to  tiie  extrinsle  facte  would  have  made 
the  Indictment  legally  sufficient  As  tondenda 
cannot  be  proved,  tiie  statementa  of  an  ta- 
ducement  and  a  colloquium  must  be  estab* 
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Usbed  hy  evidence.  Nothing  tiberefore,  which 
miiBt  be  proved  can  be  aet  forth  in  tiie  tn* 
nuendo.  Apart  from  the  InnaeDdo,  there  la 
not  a  raggeation  that  John  P.  Mooie  waa 
mayor  of  SnowblU  In  1896,  and^  conie<itientIy, 
be  la  not^  on  the  face  oi  tbe  Indictment,  with- 
in the  acope  or  terma  of  tb»  pnbUahed  arti- 
cle. Donbtleas  the  learned  Judge  who  ruled 
iqton  the  demurrer  below  did  not  acnitlnlze  tbe 
Indictment  before  htan,  but  aaanmed  that  It 
contained  the  neceaaary  avermenta  to  give  It 
validity.  This  we  gather  from  hla  fH)lnlon  In 
tbe  record.  He  seems  almply  to  have  con- 
strued tbB  article  upon  the  theory  that  tbe 
Indictment  waa  technically  accurate.  Had 
Oaae  been  the  proper  avermoita,  the  Indict- 
ment would  not  have  been  open  to  an  attack 
by  a  demmrer.  Becanae  of  tbe  def ecta  which 
we  have  pointed  out  we  hold  the  Indictment 
to  be  bad.  The  demurrer  ought  to  have  been 
sustained.  Thla  being  ao,  tha  verdict  of 
guilty,  and  the  judgment  thereon,  were  er- 
roneouB,  and  the  Judgment  muat  be  reveraed. 
Judgment  reveraed,  with  coata. 


OARROIiL  et  al.  t.  BENEDICTINE  SOO.  OF 
BALTIMOKE  CITY  et  aL 
(Court  of  Appeals  of  Maryland.    Oct  28, 
1898.) 

Sales— BuTER's  Liabilitt  to  Third  Fkbsons. 
Defendant  ordered  coal  from  a  dealer,  who 
cMitracted  with  othera  to  Ul  the  order,  be  to 
reoeive  a  commlsaion  from  tihen.  Btid,  that 
the  buyer,  who  waa  IsnorHiit  of  the  agreement, 
was  not  on  delivery,  haTine  paid  the  price  t9 
the  person  with  whom  he  contracted,  liable 
therefor  to  the  parties  forniflbins  it. 

Appeal  from  superior  court  of  Baltimore 
city;  J.  Upshur  Dennis,  Judge. 

Action  by  Carroll  &  Murphy  against  the 
Benedictine  Society  of  Baltimore  City  ejid 
Philip  Kretz  for  coal  delivered  to  Oie  aodety. 
F^om  a  Judgment  for  d^endanti,  plaintlfEa 
appeal.  Afilnned. 

Argued  before  McSHERRY,  C  J.,  and 
BBYAN,  FOWLER,  BRXSCOB,  ROBERTS, 
BOYD,  and  PEARCB,  JJ. 

ThoB.  C.  Weeka,  for  anpeHanta.  John  Hlok- 
and  Thoa.  Foley  Hlakr,  for  aHNllea&. 

BRYAN,  J.  CarroO  &  Murphy  aned  tha 
BenedlcUne  Society  ^  Baltimore  City  and  tba 
Rever^kd  PhlUp  Krets.  The  evidence  showed 
that  the  Benedictine  Society  owned  the  Four- 
teen Holy  Martyra'  Church,  and  that  the 
Reverend  PhDip  Kreta  waa  the  rector  (tf  the 
church,  and  that  he  had  charge  and  care  of 
tbe  property,  and  ordered  auppllea  for  the 
churoh.  It  was  further  shown  that  he  orders 
ed  a  anantity  of  coal  ttom  Gray,  a  coal  deal- 
er, who  held  a  lease  of  a  coal  yard  bdonging 
to  the  church.  Gray  applied  to  Carroll  &  Mur^ 
phy,  and  they,  by  agreement  with  him,  fur- 
nished tbe  coal.  They  agreed  to  pay  Gray  a 
cmnmlaalon  of  16  centa  per  tsm.  As  the  ooal 
waa  delivered,  tlcketa  were  sent  with  it.  Some 
of  ttaera  were  delivered  te  the  Bevwend  Mr. 


Ej^a,  and  aoow  to  the  aoton  «X  tbe  dmrch. 
After  the  coal  bad  been  delivered,  CamU  k 
Murphy  aent  In  a  blU  for  It  to  Mr.  KreU,  and 
shortly  aftMwarda  Gray  aent  hla  tiOL  Mr. 
Krets  called  on  Gray  for  an  oplanatloB,  and 
Gray  aaid  that  Mr.  Kreta  waa  te  aetlle  wia 
hhn,  and  net  with  Carroll  &  Mwphy.  Mr. 
Kretz  testified  that  he  never  reoognlaed  Gar* 
roll  &  Murphy'a  UU,  becaaae  he  had  not  or^ 
dered  any  coal  from  them.  He  paid  Gray  for 
the  coal,  and  told  him  to  aettle  with  Gantril 
&  Murphy.  He  had  nothing  to  do  with  any 
understanding  between  Gray  and  Carroll  A 
Murphy.  Gray  has  never  paid  CaireU  &  Uur- 
phy.  The  court  ruled  that  there  was  no  evi- 
dence entitling  the  plalntifb  to  cecover,  and, 
the  verdict  and  judgment  being  asalnst  them, 
they  appealed. 

The  defendants  had  no  contra^  wltb  the 
I^alntlfta  They  oontracted  witti  Gray  for 
coal,  and  when  Gray,  in  pmoaiioe  ot  the  con- 
tract, caused  the  coal  to  be  deUvered  to  them, 
his  right  of  actlm  waa  eomi^ete^  and  he  conll 
have  recovered  tbe  price  of  U  trorn  tboa. 
Th^  thercfora  paid  him.  Gray  made  an 
agreement  with  the  plalatiCEa  wberaby  th^ 
supplied  tbe  coaL  The  defendants  were  not 
parties  to  thla  ai^reement,  and  certainly  they 
in  no  mann«  became  Grs7*a  sureties  for  the 
performance  of  his  ragsgonents  with  the 
plaintiffs.  They  were  net  reaponalble  in  any 
way  for  hla  delhutuendea;  Tb^  ytvn  bomid 
to  Gray  because  <tf  th^  contract  with  him, 
and  they  were  not  beand  to  the  pialatlga.  be- 
cause they  had  made  no  coatnct  with  them. 
inatMid  of  tbe  sgreemes*  actoaUy  aiade  be- 
tweoi  Gray  and  the  phdatlffS,  sivfMae  tiiat 
Gray  bad  purchased  the  eoal  from  tbe  plaia- 
tUfs,  and  bad  on^yed  them  to  d^Ter  it  to 
the  defeodaata,  and  had  promised  to  pay 
over  to  the  plataodSs  the  money  which  he 
should  receive  from  the  detendaata;  upon 
Oray'a  failure  to  keep  Us  pnxniae,  wosld  the 
plaintiffs  have  a  rltfit  oC  actlOB  against  tin 
defendants  T  Most  certslnly  aot  TUs  case 
has  been  likened  toasale  of  aprine^^'sgooda 
by  hla  ageat  13nd«  waSi  circustsnce^  tlie 
principal  hss  a  right  of  suit  «»^*™^  hla 
name  was  aot  dladosed  to  the  lKV>r  at  the 
time  of  the  sale.  But  the  goods  aauat  be  sold 
tatf  and  In  behalf  of,  and  for  the  benefit  at, 
the  prindpaL  In  the  present  case  Gray  was 
not  acting  aa  the  ag«t  ot  plaintiffs  la  mak* 
log  the  sale  of  tin  coaL  Ka  was  hlinadf  a 
dealK,  and  he  made  tbe  eoBtraet  for  bis  own 
benefit  He  did  aot  bind  the  plataktUb  to  tbe 
perfonnsnoe  of  tbe  contract,  and  he  bad  no 
power  ts  bind  them.  Nor  did  he  cuatract  ti> 
sell  tbe  coal  ot  the  pIsintlKs.  His  dealings 
with  the  irtalBtlffs  were  sfter  he  had  made  the 
contract  wltb  the  defendaata;  after  be  had 
acquired  rights  nndor  it,  whereby  the.  defend- 
ants  became  bound  to  pay  him  when  be  de- 
livered tile  coal,  or  caaaed  it  to  be  deUvered 
by  some  other  person.  He  could  not  release 
himself  from  his  eontraet  with  the  deffendanta 
to  deliver  the  coal  to  them;  Belth«'  were  they 
released  from  their  contract  "to  pay  hba  when 
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the  coal  was  deUrered.  Gray's  dealings  wldi 
Carroll  &  Murpl^  were,  so  far  as  defendants 
were  concerned,  esaentuiur  and  In  all  respects 
res  inter  alios  acta.  When  Ber.  Ur.  Kretz 
toU  Or^  to  pay  CarroD  &  Murphy  thdr  blU, 
he  was  mer^  urging  him  to  do  his  doty  as 
an  honest  moo.  TUs  Just  and  wholesome  ad- 
vice cannot  be  tortured  Into  an  acknowledg- 
ment that  he  was  In  any  measure  responsible 
tor  the  debt  hlmselC  Judgment  affirmed. 


WATHRS  T.  SNOUFPEE. 

(Court  of  Appeals  of  Maryland.   Not.  16, 
1S98.) 

Baskhbittb— Pbivatb  RoADe— Advirsb  Ubs— • 

BTIDBNOB — iNSTHUCnOHB. 

1.  Where  a  party  claimins  a  private  way  over 
anottier'a  laod  testiBed  in  chief  as  to  the  rela- 
tive coDveDience  of  other  roads  In  getting  to 
certain  Tillages,  It  would  be  competent  on  crosa- 
examiaatlon  to  ask  if  it  were  nearer  to  one  of 
the  villages  by  the  private  road  than  by  the 
others. 

2.  An  Instraction  that  the  Jury  should  find 
in  favor  of  one  claiming  a  private  way  over  the 
land  of  another  if  the  evidence  ahowed  be  and 
those  under  whom  he  claimed  had  used  the 
wny  for  20  years  uninterruptedly  is  proper, 

It  is  not  error  to  refuse  a  requested  in-  i 
struction.  where  one  claimed  a  private  way 
<>ver  the  land  of  another,  that  if  the  jury  should 
find  that  the  former  used  the  land  when  he 
saw  fit,  without  the  leave  of  the  owner,  such 
use  would  oonstitote  an  adverse  use;  since,  to 
constitute  snch  adverse  use,  It  must  be  exclu- 
sive and  continuous. 

Appeal  from  chreatt  court,  Montgomery 
county;  John  A.  Z^ch  and  Janus  B.  Hen- 
derson, Jo^es. 

Action  by  Margaret  J.  Waters,  by  next 
friend,  George  T.  Waters,  against  George 
Fenton  Snouffer.  From  a  Judgment  tor  de- 
fendant, plaintiff  appeals.  Reversed. 

Argued  before  McSHBRRY.  0.  J.,  and 
BRYAN,  FOWLBB,  ROBERTS.  PAOE, 
BOYD,  and  PEAROE,  JJ. 

Tbomac  Anderson  and  W.  Tiers  Bonlc,  tor 
appellant  Ed.  C.  Peters  and  Jas.  A.  Hen- 
Jeraon,  tor  appellee. 

FOWLER,  J.  nils  Is  on  action  of  trespass 
qiiare  dausum  freglt  The  defendant  claims 
a  private  right  of  way  over  the  plaintiff's 
land,  and  his  defense  rests  apoa  Qte  validly 
of  this  claim,  which.  In  turn,  rests  upon  the 
alleged  exclusive,  adverse,  and  uninterrupt- 
ed uses  of  said  way  for  the  period  of  20  yean 
or  longer  by  the  defendant  and  those  under 
whom  be  claims.  The  verdict  was  In  favor 
of  the  defKidant,  and  ttiis  Is  the  plalntUTs 
appeaL 

Tliree  exertions  a];^>ear  upon  the  rec(Hrd, 
bat  no  seidona  contemplation  was  nude  ex- 
cept In  reference  to  the  Uilrd,  which  Is  based 
upon  the  rcUngs  on  the  prayers.  The  first 
exception  was  abandoned. 

Tba  defendant's  counsel,  upon  cross-ocaml- 


I  nation,  asked  the  witness  Geoi^  T.  Watera  If 
It  was  nearer  In  going  from  defendant's  farm 
to  Laytonsvllle,  to  use  the  Merrlweather  road 
or  the  road  In  cantroversy,  to  which  qneatlon 
the  plaintiff  objected,  and,  his  objection  being 
overnded,  tbe  witness  stated  It  was  several 
hundred  yards  nearer  to  use  tbe  road  In  con- 
trorersy.  This  ruUng  of  the  court  constitutes 
the  second  exception.  In  his  examination  In 
chief  tbe  witness  had  given  certain  testimony 
tending  to  show  the  relative  convenience  of 
certain  other  roads  tu  getting  to  and  from 
neighboring  villages,  and.  It  seems  to  as,  It 
was  competent  on  cross-examination  to  ask 
tbe  witness  If  it  was  not  more  convenient 
or  nearer  to  go  by  tbe  road  In  question  to 
one  of  the  places  named  tban  to  go  there  by 
one  of  the  other  roods.  But,  whether  the  tes- 
timony was  In  or  out.  It  would  seem  quite 
immaterial;  nor  do  we  see  how  its  admission 
could  In  any  way  Injuriously  affect  the 
idointHFs  case. 

The  third  exception  was  talcen  to  the  re- 
jection of  the  plaintiff's  third,  and  the  ant- 
ing of  tbe  defendant's  first  and  second, 
prayers.  Tliere  was  no  seMous  contention 
that  there  was  any  error  in  the  rejectiim 
of  plaintiff^  tiilrd  prayer,  by  whUdi  the 
court  iTOS  asked  to  Instruct  the  Jury  that 
there  was  no  legally  snfllclmt  evidence  In 
the  case  to  establish  a  right  of  way  by  ad- 
verse use  or  prescription.  An  examination 
of  the  record  will  show  ttiat  witness  after 
witness  testified  to  such  a  use  of  tbe  road 
by  defendant  and  those  under  whom  he 
dalms.  Nor  do  we  see  any  valid  objection 
to  defendant's  first  prayer,  by  which  the  Ju- 
ry were  Instructed  that,  If  they  find  from  tbe 
evidence  that  the  defendant  and  those  under 
whom  he  claims,  have  used  the  road  for  the 
period  of  20  years  or  longer,  exclusively,  ad- 
versely, and  uninterruptedly,  their  verdict 
must  be  for  tbe  defendant  But  Mxe  second 
prayer  of  tbe  defendant,  we  think,  shonld 
not  have  been  granted.  By  It  tbe  jury  were 
Instructed  that  If  the  defendant  etc.,  used 
the  way  over  tiie  plalntlff'a  land  whenever 
they  saw  fit  snd  without  asking  leave  ot 
the  ownen  of  tbe  land  over  which  said  way 
passes,  such  use  would  constitute  an  adverse 
use  of  said  way.  No  claim  ct  right  to  tbe 
use  of  the  road  eui  be  based  upon  a  mere 
adverse  use  whenever  one  sees  fit  nidess 
such  use  Is  contlnnons,  exclusive,  and  nn- 
Interrupted  for  a  period  of  20  yean.  The 
omission  of  this  last-named  condition  from 
the  prayer  Is,  we  think,  a  fatal  defect. 

Tbe  question  raised  In  regard  to  the  effect 
of  the  plaintiff's  coverture,  not  having  been 
passed  vpan  by  the  court  below,  so  far  as 
the  record  shows,  la  not  properly  before  ns, 
and  will  not,  therefore,  be  considered. 

By  reason  of  the  error  in  granting  defend- 
ant's second  prayer,  the  Judgment  appealed 
from  must  be  reversed.  Reversed,  and  new 
trial  awarded. 


Digitized  by  Google 


786 


41  ATLANTIC  BEPOBTBB. 


SHAFFEB  T.  COWDEN  et  al. 

(Ooart  «C  AwMb  of  Mazylud.   Not.  19, 
1888.) 

C&ROBU.ATioir  or  Ihstkuhbitt*— Futm— 
Btidbhcs— SurrioiBiiOT. 

An  annt  bought  a  farm,  and  had  ber  nepb- 
ew  made  the  grantee  in  the  deed.  At  her 
aKCDt'a  request,  she  exacted  a  mortxage  from 
her  nephew  for  the  price.  He  testified  that  he 
cxecated  the  mortgaire  on  her  aKre«n«it  to  re- 
lease it  aa  aoon  aa  her  afirent  waa  gone,  and 
that  she  afterwards  executed  a  release,  after 
readiue  it  over.  She  testified  that  she  did  not 
read  the  release  when  she  signed  it.  and  that 
she  sopposed  she  was  signing  a  note,  which 
ber  nephew  brought  to  ber  and  requested  ber 
to  sign.  A  year  after  she  knew  that  she  had 
executed  the  release  she  requested  him  to  se; 
nothing  about  his  farm  to  other  relatives,  as 
she  did  not  want  them  to  know  that  she  had 
helped  him.  Htid,  that  she  waa  not  entitled  to 
s  cancellation  of  the  release. 

Appeal  from  circuit  .court,  Washington 
county,  In  equity;  A.  Hunter  Boyd,  Judge. 

Bill  by  Jane  Y.  Shaffer  against  John  A. 
Oowden  and  others  to  cancel  a  release  of  a 
mortgage  for  fraud.  Decree  for  defendants, 
and  complainant  appeals.  Affirmed. 

Argued  before  McSHERBY,  a  X.  and 
BRISCOB,  BRYAN,  PBABCB,  PAOB. 
FOWLER,  and  ROBERTS,  JJ. 

Alex.  Armstrong,  N.  B.  Scott,  Jr..  and  W. 
J.  Zacharlas,  for  appellant.    H.  F.  Wlngert 
nd  Wm.  Kealhofer,  for  appellees. 

McSHERRY,  0.  J.  We  entirely  agree  with 
le  learned  judge  who  decided  this  case  be- 
»w  that  it  is  one  not  free  from  difficulty. 
Jhls  difficulty  arises,  not  because  there  is  or 
can  be  any  doubt  aa  to  the  legal  principles 
Involved,  but  wholly  In  consequence  of  the 
flat  conflict  in  the  testimony  of  the  two  con- 
toitlng  parties.  The  undisputed  facts  are 
few.  The  appellant  purchased  from  one  Sny- 
der a  farm  for  the  sum  of  |6,806,  paying  the 
whole  of  the  purchase  money.  Under  an  ar- 
rangement of  some  sort  between  her  and  the 
appellee,  who  Is  her  nephew,  the  deed  con- 
veying the  title  was  made  to  the  appellee, 
who  thereupon  gave  to  the  appellant  a  mort- 
gage ui)on  the  same  property  for  the  whole 
amount  of  the  purchase  money,  without  In- 
terest This  mortgage  bears  date  April  8, 
1891  On  April  14th  of  the  same  year  this 
mortgage  was  released  by  the  appellant,  and 
the  release  was  duly  recorded  the  follow- 
ing day.  The  release  was  a  short  one,  writ- 
ten at  the  foot  of  the  mortgage.  Confessedly, 
the  debt  secured  by  the  mortgage  was  never 
paid  by  the  mortgagor.  On  the  11th  day  of 
January,  1897,  the  appellant  filed  a  bill  In 
equity,  alleging  that  the  release  had  been 
procured  by  fraud,  and  praying  that  It  be  va- 
cated and  annulled.  The  defendant  answer- 
ed, flatly  denying  the  charges  of  fraud. 

Quite  a  mass  of  testimony  was  taken,  and 
much  of  It  throws  but  little  light  on  the  ac- 
tual Issue  between  the  parties.  .  That  Issue  Is 


whether  the  release  ot  the  mortgage  w^s 
procured  by  fraud.  There  are  but  two  wli 
nesses  to  the  transaction,  and  they  are  the 
appellant  and  the  appellee.  As  mifftat  be  ex- 
pected, their  versions  of  what  transpired  ax 
the  time  the  release  was  signed  dUfer  a.^ 
widely  aa  contraries  can  differ.  The  tesb' 
mony  of  the  appellant  is  to  the  effect  thai 
when  the  paper,  which  she  subsequently  dis- 
covered to  be  a  release  of  tbe  mortgage,  was 
signed,  she  was  sick,  and  suffering  wlih 
neuralgia.  That  the  appellee  was  In  Hagers- 
town  that  day,  and  came  home  In  tbe  eveii- 
ing.  "He  said:  'Aunt  Jane,  I  want  to  borrow 
one  hundred  and  fifty  dollars.  I  cannot  g^t 
It  unless  you  go  on  this  paper.*  And  I  told 
him  I  would  sign  it  in  the  morning,  and  be 
said  that  would  not  do;  it  would  hare  to  be 
signed  that  night.  He  said  Mr.  Wlngert 
had  got  the  paper  out  of  the  court,  and  it 
had  to  go  back  In  the  morning,  and  he  was 
going  to  take  it  to  Clearsprlng  that  night  so 
that  It  could  go  back  in  the  morning."  BIk 
was  next  asked,  "What  did  yon  do  thenT' 
and  she  retried,  "I  signed  the  paper  that 
night  for  one  hundred  and  fifty  dollars." 
She  further  testified  that  tbe  appellee  did  not 
tell  her  she  was  signing  a  release  of  thf 
mortgage,  and  that  she  did  not  know  she  was 
executing  such  a  paper.  The  apiiellec's  ac- 
count of  the  occurrence  Is  thus  given  In  hi-^ 
testimony:  "When  I  took  the  mortgage 
home,  I  laid  It  on  the  table.  I  said,  'Here  i« 
that  mortgage  I  got  out  of  the  court.*  She 
asked  me  how  It  was  to  be  signed,— wheth- 
er with  pen  and  Ink  or  lead  pencil.  I  told 
her.  Ten  and  Ink.'  I  laid  it  on  tbe  table. 
She  picked  up  a  chair,  and  sat  down,  Anci 
took  off  her  spectacles,  and  wiped  them  oit 
with  her  apron.  I  asked  her  where  the  ink 
was.  She  told  me,  'In  the  front  room  of  the 
house,'— the  parlor.  I  went  throngh  two 
rooms  and  a  ball,  brought  the  pen  and  ink 
to  her,  and  sat  it  down  on  the  table.  Sh-? 
was  reading  the  mortgage  or  release  at  the 
time  T  put  tbe  pen  and  Ink  there.  She  said. 
'Where  must  I  sign  my  name?"  I  showed  her. 
She  signed  her  name,  and,  after  getting: 
through  signing  her  name,  as  I  had  no  blot- 
ter, I  left  It  open  to  dry.  She  looked  at  li 
again,  and  read  it  over,  and  she  tume>I 
around  to  me,  and  said.  'Now  John,  yoa  hare 
more  than  Will.'  She  said,  'Yon  mast  relin- 
quish your  half  In  your  mother's  farm,  s-.t 
that  both  of  you  boys  might  have  a  farm.'  I 
said  I  would;  I  was  very  willing  to  do  thai. 
She  said,  'Now,  John.  I  am  going  to  Cham 
bersburg,  and  your  mother  Is  going  aloes 
with  me;  we  are  going  to  make  oar  will?.' 
She  told  me  she  had  made  her  will  when  she 
returned  from  Chambersburg." 

Here,  then,  we  have  the  appellant  testify- 
ing that  she  did  not  know  she  was  signing  a 
release,— that  she  thought  and  believed  she 
was  signing  a  note  for  $150,— and  the  appel- 
lee swearing,  with  equal  emphasis,  that  Mrs. 
Shaffer  did  know  what  she  was  signing,  and 


Digitized  by  Google 


SUAFFEB  T.  GOWDEN. 


787 


that  she  icftd  the  release,  both  before  and 
after  signing  It  Her  aignatnre  to  the  re- 
lease Is  admitted  by  her  to  be  In  lier  own 
handwrlttng.  The  barden  <tf  proof  to  eetab- 
Uab  the  alleged  fraad  in  tbe  procnrement 
of  toe  release  is,  if  no  confidential  relation 
existed  between  the  parties,  obvious^  on  the 
(me  who  assaUs  Its  validity;  and  It  is  tliere- 
fore  necessary  tor  Mrs.  Shaffer  to  diow,  by 
a  preponderance  of  erldenoe,  tbat  the  chai^ 
wblcblB  tbegraTsmenof  her  bill  Is  snstalned. 
Th«e  Is  not  a  particle  ot  testimony  tending 
to  show  toat  th«e  existed  any  eonfldenUal 
relation  between  Mrs.  Shaffer  and  her  neph- 
ew, as  the  tenn  ''ctmfldentlal  relation"  is 
understood  In  the  wdl-known  doctrine  of  a 
court  of  equity,  and,  without  further  com- 
ment, we  may  treat  that  contention  as  whcA- 
ly  eliminated  from  the  eontroTersy. 

If  the  case  stood  alone  on  tbe  testimony  of 
tbe  aiq>ellant  and  the  a[q;>ellee,— the  one  al- 
leging the  fraud  and  toe  other  denying  It,— 
and  If  neither  one  of  toem  wwe  corroborated 
or  contradicted  by  otoer  circumstances,  the 
assertion  ot  the  one  would  tie  neatrallzed  by 
tbe  denial  of  tbe  other,  and,  as  a  consequence, 
toe  plalntUTs  allegati(ma  would  not  be 
proved.  Keller  t.  Konkel,  46  Md.  670.  We 
most  torn,  toen,  to  toe  otoer  evidence  In  the 
record  to  ascertain  whetoer  toe  testimony  of 
either  of  the  parties  is  strengtoened,  and 
this  requires  us  to  go  somewhat  more  fully 
Into  toe  facts. 

It  appears  that  Sirs.  Gowdni,  who  la  a  lis- 
ter of  the  appelant  Is,  as  Is  the  appelant,  a 
widow.  She  has  two  sons,  and  owns  a  fann, 
upon  which  she  and  they  reside.  The  appel- 
lant Is  ehUdless.  UrsL  Shaffer.  shorOy  after 
becoming  a  widow,  removed  from  Pennaylva- 
nla,  and  took  op  her  abode  vrtto  her  sister. 
She  very  soon  determined  to  purchase  a  farm, 
and  It  seems  quite  dear  from  tbe  record  that 
she  totended  this  to  be  a  home  tbr  herself, 
and  tbat  she  designed  her  two  nephews  to 
own  It  aftw  hw  death.  She  finally  purchased 
a  farm  from  Henry  Snyder,  adjoining  the 
land  owned  1^'  her  sister.  The  deed,  as  first 
prepared,  conveyed  toe  farm  to  Iffs.  Shaffer; 
but  it  was  not  executed,  and  on  toe  same 
day  anotoer  was  drafted,  and  duly  dgned  and 
acknowledged,  and  In  this  toe  ajqiiellee  was 
named  as  toe  grantee.  It  bears  date  on 
Marclk  28, 18M.  As  Mrs.  Shaffer  was  not  pre- 
pared  to  pay  the  purchase  money  on  that  day, 
the  deed  was  not  delivered.  But  It  Is  a  sig- 
nificant fact  that  though  she  knew  the  deed 
conv^ed  toe  farm  to  her  nephew,— that  he 
had  beoi  substitoted  as  toe  grantee  in  place 
of  herself r-and  though  she  further  knew  that 
Bbe  Intoided  to  pay  toe  eatlre  jnirchase  monr 
ey.  not  a  suggestion  was  made  by  her  toat  a 
mortgage  or  other  lien  of  any  kind  should  be 
given  by  the  aro^lee  to  secure  toe  paymoit 
by  him  to  her  of  the  mon^  ibo  was  about  to 
Invest  to  tbe  i«operty.  This  strongly  om- 
flrms  toe  stotnnent  made  by  toe  appdlee  that 
his  aunt  wh&e  first  intending  that  the  (arm 


shoidd  ultimately  go  to  blm  and  his  brotoer, 
had  subsequently  changed  her  mind,  and  de- 
clared that  toe  appellee  should  have  it  pro- 
vided he  would  release  to  bis  brotoer  his  pros- 
pective toterest  In  his  motoer's  term.  It  was 
not  untn  Aprn  8d  that  anytob^  was  beard 
about  a  mortgage.  On  toat  day  a  Mr.  Mc- 
Kulty,  who  had  transacted  some  business  foT 
Mrs.  Shaffer,  reached  Hagerstown  wito  part 
of  the  purchase  money  tm  toe  farm,  and, 
upon  then  learning  that  toe  6seA  as  scented 
conveyed  toe  title  to  toe  appellee,  be  Insisted 
that  the  mor^ge  should  be  given.  John 
Oowden  flatly  refused  to  take  the  farm  wlto 
a  mortgage  for  Ite  fun  value  upon  It  He, 
his  aunt,' and  Us  motoer  retired  from  Mk 
Wingerf  s  <rfBoe  to  conter,  and  he  states  toat 
his  aunt  then  agreed  to  release  toe  mortgage 
as  soon  as  McNuIty  went  away,  and  toat  he 
accordlns^  consented  to  encute  It  Mrs. 
Shaffer,  when  examined  in  chief,  denied  this 
agreement  but  to  her  crpBs-examinatlon  she 
merely  said  she  did  not  remember  It 

While  we  lay  out  of  view  and  attach  but 
little  Importance  to  the  dedaratlons  made  by 
Mrs.  Shaffer  to  numerous  witnesses,  to  the 
effect  that  the  farm  bdonged  to  John,  be- 
cause, tbe  title  standing  in  Us  name,  those 
declarations,  or  many  of  toem,  are  equally  as 
consistent  wtto  toe  existence  ot  the  mortgage 
as  wlto  its  release,  yet  toere  Is  a  circum- 
stance of  considerable  moment,  to  wUdi  al- 
lusion wOl  now  be  made,  and  which  is  not 
fairly  capable  of  explanation  upon  toe  toeory 
that  she  regarded  the  mortgage  as  still  sub- 
sisting. It  Is  perfectly  dear,  from  toe  testi- 
mony of  Mr.  Wlngert,  that  to  toe  autumn  of 
1884  he  Informed  Mrs.  Shaffer  that  toe  mort- 
gage had  been  released,  and  explained  to  ber 
tbe  effect  of  toe  release,  toooi^  She  did  not 
seem,  he  says,  to  understand  the  situation  ful- 
ly. .  Still  It  cannot  be  doubted  that  she  then 
knew  the  mortgage  had  been  released.  A 
year  later-that  Is,  to  October,  1886-Bbe 
wrote  a  letter  to  the  lyipeUee  and  his  wife. 
A  postscript  appended  to  toe  letter  Is  to  Uiese 
words:  "Take  good  care  of  tbe  baby.  When 
you  write,  don't  you  mention  anything  about 
your  farm.  I  don't  want  the  g^rls  to  know  I 
helped  yon."  Tbe  girls  referred  to  were  otoer 
relatives  of  hers.  Here,  then,  with  knowledge 
that  the  mortgage  had  been  released  a  year 
and  a  half  prevlonsly,  she  speaks  of  the  farm 
as  the  appellee's  farm;  and  she  also  speaks 
ot  havtog  helped  htoi,  which  could  hardly 
have  meant  that  she  held  an  overdue  mort- 
gage upon  that  farm  to  toe  extent  of  ite  full 
value,  but  clearly  imidied  that  she  had  glvoi 
toe  pn^erty  to  hInL 

It  Is  apparent  that  Mrs.  Shaffer's  memory 
Is  faulty.  She  testlfled.  as  already  pointed 
out  that  toe  papa  she  signed  on  April  14to 
she  toougbt  and  believed  was  a  note  for  flSO, 
and,  wboi  aslKd  if  she  had  signed  for  the  ap- 
pellee any  otoa  paper  on  toat  day,  she  replied 
that  She  bad  not  Now.  the  record  dlsckieeff 
that  she  to  fact  did  sign,  as  surety  for  him 
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on  that  Terr  day,  a  note,  aad  the  note  waa 
produced,  and  ber  ilgnatore  waa  Identified  bj 
her.  The  note  was  for  $100.  She  has  maiU- 
festl7  confined  that  transaction  with  the  Bigor 
Ing  of  the  release,  and  this  is  made  more  ap- 
parent by  her  atatement  that  at  the  time  ahe 
BlffDed  what  she  says  she  supposed  to  be  the 
$150  note,  but  wtalch  was  in  fact  the  release, 
the  appellee  told  her  Mr.  Wlngert  bad  pro- 
cured the  paper  she  was  asked  to  sign  from 
the  court  hoose,  and  that  It  had  to  go  back  In 
the  momicg.  And  this  la  what  the  jippellee 
declares  be  stated  to  her  when  he  handed 
the  release  to  her  to  be  signed.  In  point  of 
fact,  the  mortgage,  stlU  unrecorded,  had  been 
obtained  by  Mr.  Wingert  from  a  deputy  clerk, 
under  a  promise  that  It  would  be  returned  to 
the  clerk's  office  the  following  morning. 

Mrs.  ShafTer  bad  a  perfect  right  to  give  to 
her  nephew  tills  farm,  and  she  had  the  right 
to  release  the  mortgage,  which  had  evidently 
beeo  executed  at  the  Instance  of  Mr.  McNul- 
ty,  and  liot  because  she  originally  contem- 
plated requiring  It.  If  she  did  this  freely  and 
voluntarily,  no  one  but  her  creditors,  if  she 
bad  any,  could  question  or  Impeach  It.  She 
has  made  no  objection  becaoee  the  deed 
stands  In  the  name  of  the  appellee.  Her  sole 
ground  of  complaint  Is  that  the  mortgage 
which  she  herself  never  exacted,  but  which 
was  executed  solely  because  her  agent,  Mc- 
Nulty,  inalBted  on  havlnc  It.  liu  been  re- 
leased. 

But  If  Mrs.  Shaffer  did  not  read  the  release 
before  executing  It,  It  was  certainly  in  her 
power  to  have  done  so.  Her  fidlure  to  read 
It  provea,  not  fraud  on  the  part  of  the  appel- 
lee, but  carelessness  on  her  own  part  It 
would  lead  to  endless  confusion  and  uncer- 
tainty In  all  boBlneBB  transactions  If  a  person 
who  executes,  without  coercion  or  undue  In- 
Huence  or  persuasion,  a  solemn  release  under 
aeal.  can  subsequently  Impeach  it,  on  the 
ground  of  her  own  carelessness,  tbough  at 
the  very  time  of  Its  execntlon  she  might,  had 
ahe  seen  fit,  have  advised  herself  fully  as  to 
the  nature  and  efFeet  of  the  act  she  was  do- 
ing. She  cannot  Invoke  her  own  heedlessness 
to  impeach  her  solemn  release,  and  then  call 
that  heedlessness  some  one  else's  frand.  If 
she  did  not  know  what  she  was  signing,  it 
was  her  plain  duty  to  uae  her  eyes  and  ascer- 
tain. Bpitze  T.  Ballroad  Co.,  75  Md.  171,  28 
Atl.  307. 

Falling  to  discover  In  the  record  any  con- 
firmation of  Mrs.  Shaffer's  testimony,  but  per- 
ceiving that,  it  Is  flatty  contradicted  by  the 
appellee,  and  that  the  attendant  circumstan- 
ces to  which  we  have  alluded  give  the  color 
of  probability  to  the  claim  of  the  i^tpellee,  we 
ara  constrained  to  withh<^d  the  relief  she 
seeks,  and  to  affirm  the  decree  appealed  from. 
That  she  Is,  however,  entitled  to  a  home  dur- 
ing her  life  upon  this  farm  la  not  open  to  dis- 
pute. It  la  one  of  the  things  about  frtilch 
there  la  no  oontentlon.  Decree  affirmed,  "with 
coati  Abara  and  Jnlow. 


SUriH  ▼.  HABDE8TY  at  mL 

(Court  at  Appeals  of  Uaiyland.    Nov.  1& 
18B&) 

Wills— Co N-sTBDCTioR—BiOHTS  op  Dmsec 

A  testator  devised  all  his  property  to  hL^ 
wife  "during  her  natural  life,  with  power  :> 
sell  and  dispose  of  the  same  in  such  maiin>: 
as  she  may  dorire."  "wUh  power,  also,  to  <ii^ 
vise  the  same^  at  her  death,  to  my  (^dr«i. 
tither  of  them.  In  such  manner  as  she  ni:i: 
deem  best,"  aad  at  her  death  the  property  rr- 
maining  to  ko  to  the  children.  ffeU,  that  tii- 
wife  coald  devise  only  to  the  children. 

Appeal  from  cfarcolt  eonrt,  Calvert  ooimty: 
John  P.  Briscoe,  JTndge. 

Bill  by  Sarah  A.  Bmlfli  against  Lena  Hkm 
Hardesty  and  ottaera.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

A^goed  before  McSHEBBT,  a  J.,  and  BBY- 
AS,  FOWLER.  BOYD,  ROBERTS,  aai 
PEARCB,  JJ. 

Jdha  B.  Gray,  for  appelant.  John  Briscoe 
Bunting,  for  aH>elleea. 

PEAROB,  J.  Sarah  A.  SmlUi  fll^  a  blB  la 
the  cbcult  court  for  Oolvert  coonty  agalast 
Lena  Ellen  Hardesty,  an  infant,  and  WilllaDi 
F.  Hardesty,  ber  guardian,  to  enforce  pig- 
ment of  a  legacy  of  |200,  bequeathed  to  the 
plaintiff  by  the  will  of  Mary  B.  Mcllhancy. 
and  charged  by  said  will  upon  tbe  farm,  which 
Mrs.  Mcllhaney.  by  a  subsequent  clause  of 
that  will,  undertook  to  devise  to  Lena  EU«a 
Hardesty,  sublet  to  the  paymmt  of  said  leg- 
acy. Wllllani  F.  Hardesty,  tbe  guardian,  id 
bis  answer,  admits  the  material  facts  averred 
in  the  bill,  but  resists  the  payment  of  the 
legacy,  upon  the  ground  that  Mrs.  McDhan«r 
had  no  such  estate  In  this  farm  aa  enaUed 
ber  either  to  create  any  charge  npcm  It  by 
win.  or  to  devise  it  to  said  Lena  EUeii  Hard- 
esty, whose  titie  thereto  be  claimed  Ae  de- 
rived under  the  will  of  William  I.  Harrison 
The  infaut  filed  the  usual  answer  by  bpr 
guardian.  The  case  was  heard  an  bOI  and 
answer,  and  tbe  bill  was  dlsmlaaed. 

The  question  thus  raised  depends  upon  tbe 
construction  of  the  will  of  WUllam  L  Har- 
rison, the  first  husband  of  Mrs.  McIUianey. 
under  which  will  she  took  wbateT« 
she  had  in  the  farm  In  question.  The  mate- 
rial part  of  William  L  Harrison's  will  is  ti 
foDows:  "I  give  and  bequeath  to  my  dear 
wife.  Mary  Ellen  Harrison,  all  of  tbe  prop- 
erty, real,  personal,  and  mixed,  of  every  kln£ 
and  descrlptliHi,  of  whit^  I  may  die  posessi-. 
or  In  any  wlae  entttled  to,  daring  her  natma: 
life,  with  power  to  sell  and  diq;K»e  of  the 
same  in  such  manner  as  she  may  dedre^  and 
to  exercise  aD  rights  of  ownersb^  tmr  tbe 
same,  without  Impeachment  of  waste,  as  fully 
as  If  the  said  property  belonged  to  her  in  fee 
simple;  with  power,  also,  to  devise  the  ssme. 
at  her  death,  to  my  children,  or  either  of  then. 
In  such  manner  aa  sbe  may  deem  beat  At 
the  death  of  my  witt,  I  ciT«v  hrgnasth.  mM 
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devise  to  m7  two  cbfldren  an  of  my  property 
that  may  remain  imdlspoaed  of  by  my  wife 
at  the  time  of  her  death,  or  which  ihe  may 
not  dispose  of  by  last  will  and  testament,  or 
otherwise;  my  said  children,  Fanny  Eleanor 
and  Sarah  SUsabeth,  to  take  said  property  as 
tenants  In  common  In  eqnal  proportions;  and. 
In  tbe  erent  of  elthw  of  my  said  children  [dy- 
ing] before  she  arrlres  at  the  age  of  twenty- 
one  years,  wltboot  leaving  Issue  llvhtg  at  the 
time  of  her  death,  fbea  I  give  and  bequeath  all 
of  the  share  of  my  estate  of  the  (And  so  dy- 
ing to  the  surrlTor  of  the  same."  WDllam  I. 
Harrlaon  died  In  1866,  leaving  a  widow,  Mary 
EUen  Harrison,  and  two  chlldr«i,  Fanny 
Eleanor  and  Sarah  Elizabeth,  both  Infants. 
Mary  Ellen  Harrison  subsequently  married 
Robert  McHhaney  and  died  In  18B5,  leaving 
8  last  will  and  testament  Sarah  Ellaabeth 
Harrison  died  In  1868,  Intestate,  and  without 
lasne.  Fanny  Eleanor  Harrison  married  WU- 
llam  F.  Hardesty,  one  of  tiiese  defendants, 
and  died  Intestate  In  1892,  leaving  two  diU- 
dren,  Lena  EUen  Hkrdeaty,  one  of  these  de- 
fendants, and  Winiam  Guy  Hardesty,  botii  In- 
fanta The  material  part  of  Mrs.  Melltaaney's 
win  Is  as  follows:  "I  give  and  bequeath  to 
niy  slater,  Sarah  A.  Smith,  the  sum  of  9200, 
to  be  t»ld  in  four  eqnal  yearly  payments  out 
of  the  proceeds  of  crops  raised  on  the  farm 
hereinafter  named."  **I  give  and  bequeath 
to  Lena  EUen  Hardesty,  my  granddaugbter, 
all  that  part  of  a  tract  of  land  formerly  owned 
by.  and  the  late  residence  of,  the  late  Wm.  I. 
Harrison,  adjoining  the  lands  of  Dr.  Samnel 
R.  Bird  and  others,  in  fee  ^mple,  after  the 
Bum  of  9200,  as  named  In  the  first  item  of 
this,  my  wni,  shall  have  been  dischaifed  from 
the  rente  uid  proflte  arlshig  therefrom."  The 
construction  of  wniiam  I.  Harrison's  will  must 
control  the  disposition  of  this  case,  since  Mrs. 
Mcllbaney  could  take  no  estate  In  the  tarm 
in  question,  not  devised  to  her  by  ^e  terms 
of  that  will,  and  could  execute  no  power  In 
relation  thereto  not  granted  by  It;  and  we 
perceive  no  difficulty  In  the  construction  of 
that  InBtrument,  wbich,  we  think,  discloses  In 
plain  and  nnamblgnous  language  the  full  In- 
tention of  tbe  testator.  His  primary  purpose 
was  to  provide  amply  for  the  comfort  of  his 
wife,  who  appears  to  have  possessed  bis  con- 
fidence In  equal  measure  with  his  affection; 
and  to  this  end  he  not  only  devised  and  be- 
queathed to  her  his  whole  estate,  during  her 
life,  but,  lest  Its  Income  should  at  some  pe- 
riod prove  Inadequate  for  tbia  purpose,  or  its 
management  become  a  burden,  be  gave  her  a 
power  to  sell  and  dispose  of  or  convert  the 
same  as  she  should  tbink  proper.  Tbese  provl- 
Blons  had  exclusive  reference  to  the  comfort 
of  bis  wife,  and  the  power  of  sale  and  disposi- 
tion thus  conferred  meant  only  such  disposi- 
tion as  should  be  effective  In  her  lifetime,  and 
as  should  be  designed  primarily  for  her  bene- 
fit and  advantage.  Having  thus  provided  for 
hla  wife,  he  proceeded  to  provide  for  their  two 
chUdren,  both  Infants,  BelleTlng  that  his  wife 


was  capable  of  exercising  the  discrimination 
ta  reftsrenoe  to  tbefr  chUdren,  which  dlfliereiieei 
In  character,  conduct,  and  fortune  sometimes 
warrant,  and  even  require,  of  parents  in  the 
dlstrlbntlon  of  thdr  estates,  he  Intrusted  to 
her  the  farther  power  of  devising  the  estate, 
or  so  much  thereof  as  should  rematai  nndls* 
posed  of  at  her  death,  to  their  two  chHdren, 
or  either  of  them,  as  she  should  deem  best 
AM  was  said  in  Myepi  v.  Trtnrt  CO.,  78  Md.  4SS. 
21  Atl.  58,  she  was  to  Judge  of  the  merits  and 
needs  of  the  objects  of  Us  bounty.  She  had 
the  power  of  selection  and  ^e  power  of  ex- 
clusion, but  she  was  to  appoint  (devise)  tbe 
whole  (remaining)  estate  to  some  of  the  ob- 
Jecte,  and  for  an  absolute  estate.  Finally,  In 
the  event  ot  the  fidlnre  of  his  wife  so  to  de- 
vise the  estate  remaining  at  her  death,  he 
devised  tbe  same  to  hla  two  chUdren  as  tea- 
ante  m  common,  with  an  executory  devise 
over  to  the  survivor  of  the  two  chndreo  In 
event  of  the  death  of  eltfaw  nnder  21,  and 
without  Issue.  It  to  setQed  law  that  *'where 
property  Is  given  to  one  expressly  for  llf^,  and 
there  be  annexed  to  mob  glUt  a  power  of  dla- 
po^tlon  of  the  reversion,  ttie  first  taker  takes 
but  an  estate  for  life,  with  tbe  iwwer  an- 
nexed; and.  If  the  person  so  taking,  falls  to 
execute  the  power,  the  property  goes,  where 
there  Is  no  gift  over,  to  the  heir  or  next  of 
kin  of  the  testator,  according  to  the  nature 
of  the  property."  Foos  v.  Scarf,  56  Md.  SIO. 
Or.  as  stated  by  Mr.  Preston;  "Where  an  ex- 
press e^te  Is  limited,  and  a  power  of  dl^sl* 
tlon,  either  genially  or  In  favor  of  partkmlar 
perscms  Is  added,  tbe  person  to  whom  the  de< 
vise  Is  made  will  have  merely  tbe  estate  lim- 
ited by  the  exiwess  words,  and  the  right,  In 
point  of  power,  but  not  of  estate,  of  d'lqwsing 
of  the  remalndOT."  2  Prest  Est  S2,  86.  The 
only  estate,  therefore,  taken  by  Mrs.  Mcll- 
ttanay  In  this  farm,  was  a  life  estate,  and,  not 
having  exercised  during  her  Ufe  the  general 
and  absolute  power  of  alienation  given  her 
during  life,  both  the  estate  and  the  power  of 
alienation  terminated  with  her  death.  Tbe 
power  to  devise  at  her  death  was  expressly 
limited  to  a  devise  to  his  chUdren  named  in 
tbe  will,  or  either  of  them,  in  her  discretion. 
By  giving  authority  to  devise  to  these,  and 
these  only,  there  Is  a  clear  Indication  that  he 
had  no  Idea  of  autborlzlug  a  devise  to  any 
other.  Brome  v.  Pembroke,  66  Md.  105.  T 
Atl.  47.  Snch  a  power  can  only  be  exercised 
In  tbe  manner  preficrll>ed  and  limited  by  tbe 
will,  and,  Mrs.  Mcllbaney  having  undertaken 
to  devise  the  property  In  disregard  of  these 
limitations,  however  meritorious  her  purpose, 
the  attempted  devlae,  and  tbe  legacy  sought 
to  be  charged  upon  ^e  property  in  connection 
with  the  devise,  were  nugatory,  as  if  no  power 
of  devising  had  been  annexed  to  her  life  es- 
tate, or  as  if  she  bad  attempted  to  devise  tbe 
property  of  an  utter  stranger.  The  power  of 
devise,  thus  attempted,  not  being  Qiat  con- 
ferred by  tbe  will,  and  both  Fanny  Eleanor 
and  Sarah  Elisabeth  having  died  In  the  life  of 
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Mra.  Mcllbaney,  Sarah  Elizabeth  being  Intes- 
tate, and  without  issue,  the  propert7  passed 
to  Lena  Elten  Hardesty  and  William  Guy 
Hardeaty,  the  two  children  and  only  heirs  at 
law  of  Fanny  Qeanor  Hardesty,  free  and 
clear  of  the  legacy  to  the  plaintiff  which  Mrs. 
Mcllhaney  attempted  to  charge  thereon.  The 
decree  of  the  court  below  dismissing  the  plain- 
tiff's bill  will  be  affirmed,  with  costs  above 
and  below.  Decree  afflrmed,  with  coats  atwre 
and  below. 


STANLEY  et  aL  t.  SAFE-DEPOSIT  & 

TRUST  CO.  OP  BALTIMORE. 
(Court  of  Appeals  of  Maryland.    Nor.  19, 

Wills— PBOBATB—Jnaiau  iCTioK— KiTi  ew—Ca  TEAT 
— Objfotion»— TiMB  or  Filiko — Dibmibsai,. 

1.  Technical  objections  to  the  form  of  issues 
in  probate  proceedings  will  not  be  considered  on 
appeal  when  they  are  not  dlscossed. 

2.  Code,  art  93,  S  327,  providing  that,  to  au- 
thorize the  orphans*  court  to  Uke  probate  of  a 
will,  some  of  the  next  relattons  of  the  deceased 
must  attend,  or  *it  shall  appear  that  reasona- 
ble notice  of  the  time  of  exhibiting  of  the  same 
hath  been  giTen"  to  such  next  relations;  and 
tectltm  329,  maUag  proTlslons  for  a  summons 
to  such  relations,  or  for  pablication  of  notice 
In  case  none  of  them  attend,  and  no  notice  shall 
appear  to  be  given, — give  the  orphans'  court 
jurisdiction  to  determine  whether  such  notice 
oaa  been  given,  and  therefore  Its  action  can  be 
reviewed  only  by  appeal,  and  not  by  petition 
for  issues  to  be  framed,  and  sent  to  a  court  of 
law. 

3.  Although  Acts  1S04,  c.  405,  fixes  three 
years  as  the  time  within  which  caveats  may  be 
filed  in  probate  proceedings,  a  petition  and 
caveat  demanding  issues  on  the  preliminary 

auestion  as  to  whether  testator's  next  rela- 
ons  bad  been  notified,  not  filed  uotil  18 
months  after  the  will  had  been  admitted  to  pro- 
bate, and  10  months  after  the  caveators  became 
aware  of  that  fact,  and  after  they  had  filed  a 
caveat  attacking  the  will  itself,  and  another 
attacking  the  jurisdiction  of  the  court  on  other 
grounds,  is  filed  too  late,  although  within  3 
years,  as  it  should  have  been  Sled  within  30 
days  (the  statutory  time  for  appeals  from  the 
orphans'  court)  after  knowledge  of  the  pro- 
ceedings, or  snffldent  reason  shown  for  its  not 
being  done. 

4.  After  the  filing  of  a  caveat  in  probate  pro- 
ceedings the  caveator  filed  a  petition  asking 
for  tesues  to  be  framed,  and  sent  to  a  court  of 
law,  to  which  petition  the  caveatees  pleaded 
estoppel,  and  the  caveators  filed  another  peti- 
tion for  au  issue  as  to  estoppel.  Bdd,  that  aft- 
er the  petition  in  which  the  estoppel  was  plead- 
ed has  been  dismissed,  and  the  dismissal  affirm- 
ed  on  appeal,  the  question  becomes  Immaterial, 
and  the  latter  petiuon  should  be  dismiased  also. 

Appeal  from  orphans'  court,  Baltimore  coun- 
ty; George  E.  Lynch,  William  Bond,  and  Wil- 
liam B.  Sands,  Judges. 

Petition  and  caveat  by  Caroline  H.  Stanley 
and  others  agalnat  the  Safe-Deposit  &  Trust 
CMPpany  of  Baltimore,  executor,  for  Issues  to 
be  ftamed  In  probate  proceedings,  and  sent  to 
a  court  of  law  for  trIaL  Petition  dismissed, 
and  the  caveators  appeal.  Affirmed. 

Argued  before  McSHERRY.  a  J.,  and  BRY- 
AN, FOWLER,  BRISCOE,  PAGE,  ROB- 
OTS, PEARCE,  and  BOYD.  JJ. 


Chas.  H.  Stanley,  John  GUI,  Jr.,  James  H. 
Preston,  and  Tbos.  R.  Clendlnen,  for  app>:i- 
lants.  A.  W.  Machen*  Bernard  Omrta,  aaJ 
David  G.  Blclntosii.  fbr  avpeUeeu 

BOYD,  J.  This  is  the  second  ai^eal  by  these 
appellants  from  orders  passed  by  tbe  orphans" 
court  of  Baltimore  county  In  relation  to  the 
will  of  Joaeph  Cox,  deceased,  which  was 
mltted  to  protuite  by  that  court  on  the 
day  of  December,  1S96.  In  Ansust,  ISa:. 
they  filed  a  petition  attacking  the  testamen- 
tary capacity  of  the  deceased,  and  allegto; 
that  he  was  induced  to  execnte  tlie  paper 
writing  purporting  to  be  his  last  will  and 
testament  by  undue  influence  practiced  opoa 
blm,  etc.,  and  prayed  that  issues  be  framel 
and  sent  to  a  court  of  law  for  triaL  Attts 
the  appellee  had  answered,  another  petitioa 
was  filed,  asking  for  Issues  on  the  prellmloaiy 
question  as  to  the  residence  of  Joseph  Cox. 
The  orphans*  court  having  dismissed  that  pe- 
tition, an  appeal  was  taken  to  tbls  court 
which  afflrmed  the  order  (Stanley  v.  Trost  Ci\. 
87  Md.  — ^.40  AU.  S3),  and  the  appellants 
then  filed  another  petition,  agfeing  for  issue* 
framed  as  follows:  "<1)  Was  the  papo'  writ- 
ing dated  November  13,  1890,  alleged  to  be 
tbe  laat  will  and  testament  of  Joseph  Cot. 
and  which  Is  now  In  controveray.  admitted  t« 
probate  by  tbe  orphans'  court  of  Baltimore 
county  on  tbe  22d  day  of  December,  1896.  ia 
accordance  with  the  requirements  of  section 
32&  of  arUcIe  93  of  the  Code  of  Public  Oenenl 
Laws  of  Maryland?"  (2)  Was  said  paptf 
writing  admitted  to  ^bate  "In  accordance 
with  the  requirements  of  the  law  of  0>e  staXt 
of  Maryland  regulating  and  affecting  And  cob- 
trolUng  tbe  probate  thereor*? 

We  will  not  stop  to  discuss  any  techniial 
objections  to  the  form  of  these  Issues,  as  they 
have  not  been  pressed  In  tbls  court,  but  will 
proceed  at  once  to  the  consideration  of  the  p^ 
tltion.  The  right  to  have  these  issues  sent 
to  the  circuit  court  Is  based  on  tiie  allegstioD 
that  niHie  of  the  relations  of  the  deceased 
had  any  notice  or  knowledge  that  the  wO 
would  be  offered  for  probate,  and  none 
them  woe  preaait  when  it  was  so  offered 
Tbe  substance  of  the  decision  of  this  court 
on  the  former  appeal  was  that  the  orphans' 
court  of  Baltimore  county  had  Jurisdiction  to 
determine  where  the  residence  of  the  testate 
was,  and  that,  inasmuch  as  It  was  necessary 
for  It  to  determine  Uiat  sudi  residence  wss 
In  BalUmore  county  before  It  could  adihit 
the  will  to  probate,  or  grant  letters,  the 
lemedy  of  the  appellants,  if  there  was  error, 
was  by  an  ai^>eal  from  its  dedalon.  or  by  a 
prop«:  application  made  to  that  court  In  dor 
season  to  rescind  the  order  admlttlns  the  will 
to  probate,  and  that  the  question  of  residence 
could  not  be  raised  In  the  way  there  attempt- 
ed,—asking  for  issues  to  the  circuit  court  aftci 
the  will  had  been  admitted  to  probate.  It 
was  tbei%  said:  "The  evidence  apon  which  li 
[the  orphans*  conrQ  baaed  Its  decision  oooU 
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not  be  looked  to  by  this  court  (eren  U  It  were 
!n  the  record)  to  determine  whether  the  or- 
phans' court  correctly  decided  the  question  of 
residence,  except  upon  an  appeal  from  that 
Jeclsion;  and  there  Is  no  soch  appeal  before 
us.  The  subject  being  within  the  court's  Juris- 
dfctlon,  all  acts  done  as  consequences  of  and 
pursuant  to  Its  decision  on  a  matter  of  fact 
that  gave  it  the  right  to  exercise  that  Juris- 
diction are  valid  nntU  reversed  on  appeal,  or 
set  aside  by  Its  own  order,  even  though  It 
should  subsequently  appear  that  the  conclu- 
sion reached  on  that  matter  of  tact  was  not 
actually  warranted."  Under  that  decision  the 
residence  of  the  testator  la  no  longer  an  open 
question,  so  far  as  it  aCTects  the  right  of  the 
orphans'  court  of  Baltimore  county  to  admit 
this  will  to  probate;  and.  If  there  be  no  valid 
reason  other  than  the  question  of  residence, 
it  is  eondnslvely  settled  and  determined  that 
that  court  had  Jurisdiction  In  tbe  premises. 

The  first  question  to  be  now  determined  Is, 
how  tax  do  the  principles  announced  In  that 
case  apply  to  this  appeal?  That  the  reason- 
ing of  the  opinion  is  apidlcable  to  the  con- 
tention of  the  appellants  that  they  are  en- 
titled to  have  these  Issues  sent  to  the  circuit 
court  seems  to  admit  of  but  little  doubt. 
To  enable  the  court  to  laroceed  to  take  pro- 
bate of  a  will,  so  as  to  bind  the  parties  In- 
terested, some  of  the  next  rations  of  the  de- 
ceased must  attend  when  the  will  Is  exhibited 
for  probate,  or  "It  shall  appear  that  reason- 
able notice  of  the  time  of  exhibiting  the  same 
hath  been  given  to  such  of  the  next  relations 
as  might  conveniently  be  therewith  served." 
ArUcIe  OS,  «  327.  328,  Code.  SecU(m  328  of 
that  artlde  makes  provision  for  a  summons 
to  the  near  relations,  or  some  one  or  more  of 
them,  or  for  notice  In  the  public  papers  or 
otherwise,  as  the  court  may  think  proper.  In 
the  event  tbat  ootte  of  the  relations  att«id, 
and  no  notice  shall  appear  to  have  been 
given.  There  Is  thus  Imposed  on  the  orphans' 
court  tbe  duty  of  requiring  tbe  attendance  of 
some  of  the  nest  relations,  or  of  satisfying  lt> 
tlist  the  notice  provided  tor  by  section 
327  was  given;  and  that  court  not  only  has 
Jurisdiction,  but  it  is  its  duty,  to  determine 
whether  tliere  was  musb  attendance,  or  sodi 
notice  was  given.  Sections  327  and  828  evi- 
dently do  not  contemplate  a  formal  notice, 
such  as  a  summons,  or  something  In  ttie  n&- 
ttire  of  an  order  of  pnUIcatioD,  as  sectiim  829 
provides  for  that  Character  of  notice  In  the 
event  ot  the  other  not  appearing  to  have  been 
given;  but  they  rtfer  to  a  notice  to  be  given 
by  the  executor  or  other  person  exhibiting 
the  win  to  the  court  for  probate,  and,  it  It 
appeared  to  the  court  tiiat  such  reasonable 
notloe  was  ^ven  as  provided  for  In  sectton 
327,  It  tuquestioDably  lisd  Jurisdiction  to  pro- 
ceed to  take  probate  ot  the  win.  Having  the 
jmlsdlction  to  decide  that  question,  and  hsT- 
iDS  decided  it;  as  we  must  presume  it  did, 
anfeas  we  annme  tbat  it .  wholly  disregard- 
ed the  9spnu  provisions  of  the  law,— which 


we  would  not  be  justlfled  in  dolng,-^ts  de- 
cision cannot  be  reviewed  in  the  way  now  at* 
tempted.  In  the  other  appeal  we  said:  '*The 
question  is  not  whether  the  court  rightly  de- 
cided, but  whether  It  had  a  riKht  to  decldP 
what  It  did  decide.  If  It  had  a  right  to  decide 
the  question  ot  residence,  then  It  had  the 
right  to  determine  whether  It  had  Jurisdiction 
to  admit  the  will  to  probate;  and,  It  It  de- 
cided that  preliminary  question  erroneously. 
Its  decision  was  subject  to  review  upon  appeal, 
or  to  reversal  by  the  court  Itself  upon  proper 
application  made  to  It  for  that  purpose  In  due 
season." .  What  Is  th^  said  as  to  the  ques- 
tion of  residence  Is  equally  applicable  to  that 
of  notice,  and  is  conclusive  against  the  right 
ot  the  appellant  to  have  this  question  sub- 
mitted to  a  Jury  under  Issues  to  be  framed  by 
the  orphans'  court  white  the  probate  still 
stands.  By  the  refermce  to  the  provisions  ot 
section  329  oC  article  93  ot  the  Code  In  the 
former  opinion,  this  court  did  not  mean  to 
Intimate  that  the  question  could  be  raised  in 
this  way.  but  only  referred  to  It  to  show  tliat 
It  was  not  Involved  In  that  appeal,  and  thoe- 
tore  could  not  be  property  passed  upon,  al- 
though it  was  discussed  at  the  argument 

But,  In  addition  to  the  reasons  so  clearly 
stated  in  the  opbilon  d^tvered  by  tbe  chief 
Judge  on  the  former  appeal,  we  might  add 
tbat  this  question  was  not  a  proper  one  tor 
issues;  certainly  not  when  they  were  asked 
for.  It  was  never  contemplated  by  our  stat- 
ute that  Issues  could  be  allowed  on  a  ques- 
tion such  as  this,  after  the  onibans'  court 
bad.  In  tbe  exercise  of  Its  Jurisdiction,  deter- 
mined the  qnratlon,  and  while  Its  order  ad- 
mitting the  win  to  probate  remained  unre- 
voked. The  verdict  of  a  Jury  on  issues  prop- 
erly submitted  is  binding  on  the  orphans' 
court,  as  decided  In  Snmwalt  v.  Sumwalt,  B2 
Md.  838,  and  otiier  cases,  and,  If  Issues  on 
this  question  must  be  sent  to  a  court  of  law. 
It  would.  In  effect,  enable  tbe  Jury  to  ovei^ 
rule  the  decision  of  the  orphans'  court,  after 
that  court  had  detwrnlned  that  the  statute 
had  been  complied  with.  When  the  sections 
already  r^erred  to  say  that  If  It  shaU  ap- 
pear that  reasonable  notice  has  been  given, 
etc.,  they  clearly  mean.  If  It  shaU  appear  to 
the  orplianB*  court  to  which  tbe  will  Is  ex- 
hibited for  probate;  and  It  was  never  Intend- 
ed that  the  Jury  should  detennlne  whellier 
it  did  so  appear  to  that  court  It  Is,  there- 
fore, not  a  proper  question  upon  which  to 
frame  Issues  after  the  orphani^  court  has 
acted,  as  tbe  law  has  ctrnferred  Jurisdiction 
and  imposed  the  duty  on  It  to  determine  tliat 
preliminary  question. '  But,  If  this  vrere  not 
80,  end  If  the  petition  of  the  appenant  filed 
June  7,  1898^  be  treated  as  an  appUcatlon  to 
the  orjdian^  court  of  Baltimore  county  to 
rescind  and  set  aside  Its  order  of  the  2ad 
day  of  December,  1806,  admitting  the  wlU  to 
probata  the  court  was.  In  our  c^lnlon,  fully 
Justlfled  In  refusing  to  do  ao.  and  in  dismiss^ 
lug  the  petition.  It  Is  true  tbat  prior  to  the 

Digitized  by  GooqIc 


792 


41  ATLANTIC  RBPOBTHB. 


panage  of  chapter  406  of  the  Acta  of  ISM 
there  was  no  limit  fixed  by  the  lawa  of  this 
state  within  which  caveata  ahoiOd  be  flied, 
and  the  time  fixed  by  that  atatute  (three 
yeara)  haa  not  yet  expired.  But  that  does 
not  penntt  prdlmlnary  qnesHons  of  this 
character  to  be  raised  at  any  time  within 
the  three  years  wHhont  regard  to  what  has 
already  taken  place.  As  we  hare  aeen.  In 
Anfftut,  1897,  a  caveat  was  filed,  and  Issaes 
asked  for  as  to  the  vslldlty  of  the  wlU,  which 
iBsnes  hsTe  not  yet  been  trled^  In  October 
foOowlng,  the  petition  was  filed,  asking  that 
prellmtnary  Issues  In  reference  to  the  res^ 
dence  of  the  deceased  be  sent  to  a  court  at 
law  for  tiial;  and,  aftnr  the  latter  was  finally 
disposed  ctf  by  this  conrt,  tiie  sppeDanta  filed 
the  petition  now  before  ns.  That  was  <m 
June  7.  1898,  nearly  18  months  after  the 
win  had  been  admitted  to  probate,  and  at 
least  10  months  after  the  record  shows  they 
were  aware  of  that  Act  To  permit  It  at 
such  a  late  date  would  be  an  Invitation  to 
those  dlssatisfled  with  the  proTlsltms  of  a 
will  to  nnneceasarlly  dday  the  settlemait  of 
an  estate,  rather  than  to  hasten  It,  which 
should  be,  and  Is,  the  policy  of  the  law.  The 
facts  Bs  to  notice  were  as  much  within  the 
knowledge  of  the  appdlants  when  they  filed 
the  original  caveat  to  the  wHl  as  tiwy  were 
when  they  filed  thta  petition,  as  they  knew 
whether  they  were  present  or  had  notice  that 
the  will  would  be  offered  for  probate.  In  the 
ease  of  Redman  v.  Chance,  82  Md.  42,  a 
fcuardlan  had  been  ajqwlnted  by  tiie  orfAans' 
conrt  withont  notice,  as  alleged  by  the  appel- 
lants, to  the  father  or  mothn,  as  required 
by  the  statute  (now  section  146  of  article  93 
of  the  Code).  This  court  beld  tiiat,  altiiough 
the  party  aggrieved  was  not  restricted  to  an 
appeal  dlrectiy  ^m  the  order  making  the 
appointment  and  conid,  by  petition  or  oth- 
er proceeding  In  the  orphan^  court,  impeach 
the  regularity  and  validity  of  the  appoint* 
ment  yet  tbe  petition  shonld  have  been  filed, 
upon  the  principle  of  analogy  to  the  time  lim- 
ited for  appeals,  within  80  days  after  actual 
knowledge  of  the  order  of  the  court  making 
the  appointment  That  decision  would  seem 
to  be  conduslre  of  this  case.  The  statute 
(article  6.  I  eo.  Code)  stIU  Umlts  the  time 
within  which  appeals  can  be  taken  from  or- 
ders and  decrees  of  tbe  orphans'  conrt  to  SO 
days,  and  It  was  Incumbent  on  tbe  appellants 
to  file  their  petition  within  that  time,  after 
knowledge  of  the  fact  that  the  will  had  been 
admitted  to  imbate,  or  at  least-  to  bave 
shown  some  sufllclent  reason  for  not  doing 
m;  which  they  utterly  failed  to  da 

Nor  do  we  think  there  was  any  error  In 
dismissing  the  petition  filed  November  28, 
1S97,  wherein  the  appellants  ask  for  an  ts* 
sue  to  determine  "whether  Caroline  Stanley, 
one  of  tne  caveators,  was,  at  the  time  of 
filing  the  caveat,  estopped  or  precluded  from 
filing  or  prosecuting  the  same."  If  It  be  con- 
ceded that  auch  an  Issue  wonld  otherwise 


have  been  proper,  ft  can  bave  no  poslble 
relevancy  to  the  queettons  remaining  befon 
the  nouns'  court  In  the  answw  to  the  pe- 
tition filed  October  28^  1897,  asfclng  for  b- 
snes  ss  to  the  residence  oC  Mr.  Oax,  the  appel- 
lee set  fbrUi,  among  other  thfaigi,  what  Mr. 
and  Mrs.  Stanley  had  done  after  tbe  wffl  had 
been  probated,  as  ground  for  not  granthv 
those  issues;  and  then  the  appellanta  Ski 
tills  petition  on  November  28,  189T.  As  At 
petition  of  October  26^  1887,  wss  dlsmfswpd  by 
the  orphans'  conrt  and  Its  action  affirmed  1^ 
this  court  on  the  former  appeal,  what  -was. 
alleged  in  the  answer  to  It  is  no  longer  s 
material  question;  and  as  we  have  alreadv 
said  the  orphans'  court  was  rl^t  In  dismiss- 
ing tiie  petition  ot  June  7,  1886,  anything 
that  was  set  up  In  the  answer  to  that  at  a 
waiver  of  the  question  of  notice  is  also  nov 
ImmnterlaL  The  appellee  raised  no  socli 
question  In  Its  answer  to  tiie  original  petition 
for  Issues  as  to  the  testamentary  capacity  of 
Mr.  Cox,  and  the  alleged  undue  biflnence  ex- 
erted over  him,  but  on  the  contrary,  aftn- 
the  formn  appeal  was  dl^Hned  of  by  tM^ 
conrt  the  app^ee  filed  a  petiti<m  In  the  ■•r 
phans*  court  praying  that  an  order  be  pai^EPl 
directing  Issues  to  be  framed  as  aSked  for 
In  the  original  petition  of  the  appellants.  If- 
then,  the  Issue  asked  for  in  the  petition  of 
November  28,  1897,  was  ever  a  proper  an<! 
relevant  one,— whl^  It  wotAd  be  nsdess  to 
discuss-.— it  Is  now  wholly  Immaterial  and  Ir- 
relevant as  no  satb  questioD  has  been  lal^ 
ed  in  the  pleadings  still  before  fbe  court. 
The  order  appealed  from  must  be  affinne<l. 
Order  afllrmed,  the  appellanta  to  pay  tbe 
costs  above  and  bdow. 


JONES  V.  GUTMAN  et  «L 
(Conrt  of  An^eaU  of  Maryland.    Nov.  16. 

i8g&) 

HOSBAND  AND  Win— PUBOKABB  BY  WiPl — LlABUr 

ITT  or  Husband— AcTiOH— I SSTBCO- 
TI0S9— QL'ESTIOS  pob  Jdet. 

1.  An  lastruotion,  in  an  actioQ  asainrt  a  has- 
baiid  for  F;oods  fnrnlshed  the  wife,  that  it 
the  goods  were  sold  and  delivered  to  tbe  wife 
upon  the  baaband'B  credit  and  were  proper  tcil 
Biiitable  for  one  in  her  statioD,  tbe  hoaband  i« 
liable.  Is  erroneous,  as  the  agency  of  the  wife 
is  not  a  question  of  law,  depending  on  tiie  men 
fact  of  marriage,  bat  is  a  queitioa  of  fhcC,  de- 
pendios  on  the  circomBtanees  of  the  caae. 

2.  Wnere  goods  are  sold  to  a  wife  on  the 
credit  of  tbe  baaband,  and  with  bis  anthoritr. 
knowledge,  and  consent,  be  Is  liable. 

3.  In  an  action  against  a  husband  tor  goods 
fumisbed  the  wife,  an  iostractioD  BsamiBittf 
that  defendant  bad  failed  to  show  that  certain 
(pfte  of  money  and  property  were  intended  is 
an  allowance  to  tbe  wife  for  tbe  parchase  of 
clothing  and  household  aapplies  is  errmeoos. 
when  he  testified  that  the  money  was  given  U> 
her  to  "use  aa  she  pleased,"  and  that  she  le- 
eelved  the  rents,  and  used  than  partly  *Yor 
honaebold  affairs." 

4.  Whether  a  husband,  after  pnrchaaes  bj 
hia  wife  on  bis  credit,  acqaiesceo  In  her  cob- 
ddct  either  directly  or  Indirectly,  la  for  the 
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SuTj,  where  tben  Is  any  eTldence  to  show  waA 
•cqstesceDoe. 

o.  Whether  a  wife  wu  authorized  by  a  hus- 
band to  pnrchaae  goods  on  his  account  depends 
OD  all  the  circumstances,  and  should  act  be  de- 
cided in  the  De^tive  OD  the  sole  groond  that 
be  had  instructed  taw  to  yet  the  goodi  at  a 
dlffermt  place. 

6.  When  credit  Is  given  to  a  wife  for  goods 

Erchased  by  her,  the  husband  cannot  be  held 
ble. 

Appeal  from  circuit  court.  Baltimore  coun- 
ty; N.  Charles  Burke,  Judge. 

Action  by  Joel  Gutman  &  Oo.  against  Beu- 
ben  Jones.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Reversed. 

Argued  before  McSHEKRY,  C.  J.,  and  BHT- 
AN,  FOWLER,  BRISCOE,  BOYD,  BOB- 
RRTS.  PAGE,  and  PBABCB,  J3. 

D.  G.  UcEatoah  and  JahB  Wateoa  Jr.,  for 
appeUant  WUUsm  &  KeeCh  and  Jobn  I.  Y<A- 
lott,  for  appelleea. 

PAOB,  J.  Tbi»  rnitt  was  brought  to  recover 
money  for  goods  sold  by  the  appellees  to  the 
appellant  on  the  order  of  the  letter's  wife. 
The  account  filed  with  the  narr.  embraces 
wearing  apparel  and  household  articles. 
Whether  they  were  such  as  were  suitable  and 
proper  for  one  In  her  station  in  ltf&  was  left 
by  the  court  to  the  dedslon  of  the  jury.  The 
appelant,  Reuben  Jones,  was  married  In  1S9G. 
He  was  then  abont  71  years  of  age,  and  his 
brld«  was  81.  His  family  consisted,  prior  to 
his  marriage,  of  himself  and  three  daughters, 
the  children  of  a  former  marriage.  The  three 
daughters  all  assisted  in  the  support  of  the 
family  by  their  labor.  One  of  them  attended 
to  the  housekeeping  at  home.  Another  was 
employed  in  the  post  office,  and  the  remain- 
ing daughter  taught  a  school.  The  appellant 
himself  labored  every  day,  digging  and  haul- 
ing sand  from  his  own  sandbank,  and  he 
wore  the  "plainest  of  clothes."  From  the  pro- 
ceeds of  his  rentals,  and  by  dint  of  industry, 
tals  income  was  about  91.200  a  year.  The 
daughters,  who  f^ere  sworn  as  witnesses,  and 
testified,  state  that  the  family  kept  an  ac- 
count with  Nathan  Gtitman,  and  bought  an 
their  clothes  of  bim,  amounting  In  cost,  for 
each  of  them,  to  from  $50  to  $75  annually. 
They  say  the  family  "lived  plainly  and  dressed 
plainly."  Some  time  after  marriage  the  ap- 
pellant gave  his  wife  ?l,O0O,  to  do  with  as 
she  pleased,  and  he  also  made  over  to  ber  a 
house  and  lot,  that  rented  for  925  per  month; 
the  understanding  between  them  being  he 
-was  to  draw  the  rent,  and  apply  It  to  house- 
hold expenses.  Mrs.  Jones,  however,  was  per- 
mitted by  bIm  to  receive  the  rents  of  this 
property,  notwithstanding  the  agreement,  and 
she  also  received  the  rents  from  all  the  re- 
mainder of  his  real  estate.  He  stetes  that 
"If  he  wanted  any  of  the  money  he  asked 
her  for  some,  and  she  gave  It  to  him,  and  kept 
tbe  balance,  and  used  It  for  anything,— for 
household  affairs."  He  also  told  her  that.  If 
flh*  needed  anything,  she  cooU  go  to  Nalban 


Oatman*8  store,  and  get  It  on  Ut  credit— a 
privilege  she  seems  to  hare  availed  herself  of, 
on  at  least  one  occasion,  ^ere  Is  no  erl- 
denee  that  she  at  any  time  waa  ever  In  want 
of  anything,  farther  than  a  general  state- 
ment, made  In  a  cDnversatlon  with  him,  of 
which  she  testifies,  to  the  ^teet  that  she  told 
falm  she  needed  things  for  the  house.  As  to 
whether,  In  piHnt  of  fftct,  such  things  were 
needed,  there  Is  testimony  tending  to  show 
that  the  boose  was  pnqwrly  supplied;  and 
her  own  evidence  does  not  enlighten  ns  on 
that  point  fnrtiier  than  to  show  that  what 
she  objected  to  was  not  the  need  of  house- 
hold  articles,  bnt  the  quality,— for  she  etatet 
that  "the  UanketB  ta  the  defendants  boiue 
were  nothing  bat  horse  blankets;  old  red 
donkey  blanketB."  He,  on  the  other  hand,  tes- 
tifies that  she  had  never  applied  to  blm  fbr 
wearing  apparel,  to  bis  knowledge,  and  bees 
refused.  'IHe  had  never  noticed,  nor  had  ciUl- 
ed  to  his  attemtion,  any  deficiency  In  her  ward- 
robe." She,  before  her  mnn1f«e,  however, 
had  dealt  with  Jod  Outman  &  Co.,  tbe  appel- 
lees, and  afterwards  desired  to  continue  pur- 
chasing what  she  wanted  from  that  store. 
She  told  her  husband  die  was  gofaig  to  ^fr. 
Gntman's,  and  she  went  to  Joel  Gutman's. 
ll^ere  Is  no  evidence,  however,  that  the  ap- 
pelhuit  knew,  or  had  reason  to  believe,  that 
be  understood  she  Intended  to  open  a  bill  on 
his  credit  with  Joel  Gntman  ft  Co.  He  tes- 
tifies that  he  had  no  knowledge  of  her  deal- 
ings there,  or  of  her  making  a  bin  with  them, 
and  that  be  had  a  blR  at  Xattian  Gutman's. 
and  **dldn*t  want  a  bfll  at  the  two  places." 
and  that  be  "didn't  know  anything  about  this 
place"  (meaning  Joti  Gntman  &  Co.).  In 
January  she  did  go  Co  Joel  Gntman  &  Co.  to 
get  credit,  and  in  February  she  received  the 
followtng  letter  from  them,  viz.:  "In  response 
to  your  application  for  an  account  with  us. 
we  will  be  pleased  to  comply  therewith,  an* 
await  your  Instructions  In  regard  to  the 
same."  Tbe  appellees,  prior  to  the  writing  of 
this  letter,  never  saw  tbe  appellant,  had  never 
bad  any  dealings  with  him,  and  knew  nothing 
of  him  personally,  except  as  to  his  financial 
condition,— Information  obtained  from  business 
bouses  and  tbe  bureau  of  Information.  On 
the  16th  of  March  a  blU  for  9153.29  was  sent 
to  tbe  appellant.  No  r^Iy  was  received,  and 
more  g<K)ds  were  furnished  tbe  wife.  On  the 
5tb  of  May  a  second  bill,  Including  all  tbe 
Items  sold,  was  mailed  to  the  appellant. 
There  Is  evidence  going  to  show  that  he  nev- 
er  received  tbe  first  bin.  On  May  tbe  27tb 
the  counsel  for  appenant  wrote  to  the  appel- 
lees as  follows:  "Mr.  Jones,  of  CatonsvlUe, 
this  morning  handed  to  me  your  bin  against 
him,  dated  May  5,  1S97,  the  amount  thereof 
being  9182.56.  Tbe  first  Item  of  the  bill  Is, 
To  bill  rendered,  9153.29.'  Mr.  Jones  has  nev- 
er received  a  bill  from  you  before,  and  knows 
nothing  about  tbe  Items  comprising  either  the 
9153.29  or  the  subsequent  items.  Please, 
theretne.  tend  me  at  tmce  a  foil  itemlied  ae- 
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count  against  Mr.  Jones,  as  It  appears  on 
your  books.  I  hereby  give  you  notice,  on  be- 
half of  Mr.  Jones,  not  to  give  tals  wife,  Colam- 
bla  Jones,  credit  for  anything.  As  f ar  aa 
your  present  bin  U  concerned,  when  I  have 
received  the  Items,  I  wfll  advise  yon  Just 
what  Mr.  Jones  wlU  do  io  the  premises." 
There  was  some  proof  going  to  show  that 
the  appellant  saw  his  wife  wearing  the  goods, 
and  never  objected,  but  on  this  imint  the  evi- 
dence fs  conflicting,  and  we  deem  it  unneces- 
sary to  state  it  in  detail. 

Upon  this  state  of  the  proof,  the  court  grant- 
ed the  first  prayer  of  the  appellees,  to  the  ef- 
fect that,  If  the  Jury  find  that  the  goods  were 
sold  and  delivered  to  the  wife  of  the  appel- 
lant, and  that  the  said  goods  were  proper  and 
suitable  for  one  in  the  station  In  life  she  at 
the  time  occupied,  and  were  sold  on  credit  of 
the  defendant  then  the  appellant  Is  responsi- 
ble to  the  appellees  for  the  same,  except  such 
goods  as  were  bought  for  Mrs.  Anderson'^ 
child,  "and  the  verdict  must  be  for  the  appel- 
lees, even  though  they  believe  the  defendant 
did  give  his  wife  one  thousand  dollars,  and 
convey  to  her  real  estate  worth  fS,600  or  mam; 
*  •  •  bat  the  Jury  may  consider  her  posses- 
sion of  such  property  In  determining  the  ques- 
tion of  agency."  This  Instruction  seems  to 
embody  two  opposite  and  conflicting  theories 
of  the  law  applicable  to  tiie  facts  of  the  case. 
The  hypothesis  of  the  first  part  is  that  the  re^ 
sponslblli^  of  the  husband  will  be  fixed,  U 
the  Jury  find  ttiat  the  goods  were  suitable  and 
proper,  etc,  and  also  that  the  goods  were  sold 
on  the  credit  of  the  husband.  This  is  based 
upon  the  theory  that,  upon  the  Onding  of  these 
two  facts,  the  agency  of  the  wife  to  contract 
the  bin  most  follow  as  a  matter  of  law.  The 
latter  part  of  the  prayer,  however,  seems  to 
rest  upon  the  Idea  that  the  question  of  her 
agency  was  a  matter  of  fact,  In  considering 
which  the  Jury  were  at  liberty  to  take  Into 
account  the  fact  of  hee  poasession  of  the 
pnH^erty  that  hst  husband  bad  given  her. 
But,  apArt  from  this,  we  do  not  think  the 
grayer  properly  presented  the  case  to  the  Jury. 
The  leading  question  In  tbe  case  was  whether 
the  wife,  under  aU  the  circumstances,  bad  a 
legal  power  to  bind  her  husband,  nils  must 
d^nd,  not  upon  the  bare  fact  of  marriage  or 
of  cohabitation,  but  upon  his  authority  or  a» 
sent,  either  express  or  Implied.  If  It  be  ex- 
pressed,  her  power,  as  In  all  other  cases  of 
agency,  must  be  measured  by  tbe  twms  em- 
Idoyed  in  conferring  It  If  It  be  Implied,  Its 
extent  must  be  gattiered  from  all  the  circum- 
stances of  the  case.  For  Instance,  the  bus- 
band  is  bound  to  provide  bis  wife  with  such 
necessailes  as  in  her  situation  In  life  are 
suitable  and  proper,  and,  If  he  fan  In  the  per- 
formance of  this  duty,  she  mi^  contract  debts 
for  them,  and  It  will  be  presumed,  aa  matter 
of  law,  that  she  had  power  to  do  so.  1  Bl. 
Comm.  448.  In  all  socb  cases,  a  presumption 
conclusively  arises,  whether  the  parties  live 
together  or  not   If  the  parties  Uts  together. 


and  It  be  not  shown  that  the  husband  has 
failed  to  provide  her  with  a  sultalde  main- 
tenance and  support,  the  presmnptloii  of  her 
autborlly  Is  one  <a  fact  to  be  flnallr  deter- 
mined upon  all  the  circumstances  of  the  case. 
The  husband  can  then  rebut  the  presumptioD 
that  arises  from  tbe  fact  of  cohabitation  by 
showing  that  the  purchase  was  made  withoot 
his  authority,  real  or  apparent  &nd  without 
his  subsequent  assent  "In  all  cases,**  aid 
BovUl.  C.  J.,  in  Philllpson  v.  Hayter.  R.  «> 
O.  P.  41,  "in  which  it  Is  sought  to  make  the 
husband  responsible  for  goods  supplied  to  the 
order  of  his  wife,  the  question  has  turned  npon 
her  authority  to  bind  him  by  her  contract 
and  that  authority  must  be  proved  In  all  cases." 
Freestone  v.  Butcher,  ft  Car.  &  P.  643;  Waltb- 
man  v.  Wakefield,  1  Camp.  120;  •2  Rop.  Hnsb. 
&  W.  Ill;  Schonler,  Dom.  ReL  H  63-70;  Be- 
nanx  v.  Teakle,  20  Eng.  Law  ft  Eq. 846,  In  whidi 
Pollock,  C  J.,  said:  "Tbe  anurent  reanlt  of 
the  authorities  Is  that  if  &  man  tmats  the 
wife,  he  must  take  his  chance."  There  Is 
nothing  in  what  lias  been  Just  stated  In  oon- 
flict  with  the  rule,  tbe  principle  of  which  ap- 
plied In  all  cases  of  agency,  that  a  husband 
cannot  deny  that  his  wife  has  such  author 
Ity  as  she  has  been  held  out  by  bim  to  have, 
so  that  a  person  acting  uptm  rnxb  appearances, 
and  in  the  belief  of  her  agency,  has  f  nmlsfaed 
her  with  goods  on  the  credit  of  her  boaband. 
In  snch  a  case,  upon  the  broad  prmdiries  of 
agency,  the  bnsband  cannot  deny  his  liability. 
The  whole  subject  has  been  so  exhaustively 
and  satisfactorily  discussed  in  two  Ktogllah 
cases  that  we  content  ourselves  with  quoting 
liberally  flrom  them.  In  Jolly  Rees,  35  C 
B.  (N.  B,)  628,  after  laying  down  the  law  as 
we  have  stated  It  Brie.  CL  J.>  proceeds  to  as- 
sign some  reasons.  *  He  says:  "It  la  a  sole- 
cism In  reasoning  to  say  that  she  derlTea  her 
authority  from  his  will,  and  at  the  same  time 
to  say  that  tiie  relatltm  of  tbe  wife  creates  the 
authority  against  his  wm,  by  a  i^esnmptkni 
Juris  et  dft  Jure,  from  marriage.  •  •  •  The 
husband  snstalns  tbe  liability  for  an  debts. 
He  should  therefore  have  the  power  tn  regu- 
late the  expendltnre  for  which  he  is  respon- 
sible, by  his  own  discretion,  accwdlns  to  his 
own  means.  But  \f  the  wife,  taking  up  goods 
from  a  tradesman,  can  make  hiet  boshand's 
Babllli^  dqtend  on  the  estimate  by  a  Jury  of 
his  estate  and  degree,  the  law  would  practi- 
cally compid  him  to  regulate  his  sxpeaaea  by 
a  standard  to  be  set  up  by  a  Jury.**  This 
case  a  few  years  later  was  reviewed,  and  tite 
principles  affirmed.  In  the  house  ct  lords.  In 
the  case  of  Debenham  v.  Mellon.  6  Apfi.  Caa 
24.  The  goods  sold  the  wife  In  this  case  were 
admitted  to  be  necessaries  suitable  to  her  coo- 
dltion.  She  had  been  allowed  aa  allowance 
of  £62  per  annum  for  hersdf  and  children,  and 
her  husband  had  forbidden  bet  to  exceed  that 
allowanoe.  In  the  case  at  bar  the  husband 
had  given  the  wife  a  ttouiand  ddlan,  to  do 
with  as  she  pleased,  had  allowed  her  to  re> 
celve  all  the  rents  from  his  property*  and 
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placed  at  her  disposal  an  unrestricted  credit  at 
the  store  of  Nathan  Qutman.  In  the  case  last 
«lted  It  was  beld  that  the  question  "whether 
the  wife  had  authority  to  pledge  the  husband's 
credit  is  to  be  treated  as  one  of  fact,  upon 
the  drcnmstances  of  each  particular  case," 
and  that  marriage  could  not  Imply,  by  law,  an 
Agency  on  her  part  to  bind  blm  or  pledge  his 
credit,  except  In  the  case  of  a  necessity  which 
might  arise  when  the  husband  has  deserted 
her  or  compelled  her  to  Uve  apart  from  him 
without  properly  providing  for  her,  "but  not 
when  they  are  living  together,  and  she  Is 
properly  maintained;  because  then.  In  that 
state,  there  are  no  circumstances— no  prima 
facie  eTtdence— that  the  husband  Is  neglecting 
to  discbarge  his  necessary  duty,  or  that  there 
Is  any  necessary  occasion  for  the  wife  to  run 
blm  Into  debt,  for  the  purpose  of  keeping  her- 
self alive  or  supplying  herself  with  lodging 
and  clothing."  The  chancellor  also  said  that 
If  the  husband  "does  acts,  or  habitually  con- 
sents to  acta,"  which  confer  upon  her  an  ap- 
parent authority  to  pledge  his  credit,  upon  the 
general  principles  of  the  law  of  agency,  he 
would  be  bound,  as  between  himself  and  the 
person  relying  upon  them,  notwithstanding 
any  private  arrangement  between  himpelf  and 
Us  wife;  but  if  he  had  done  'none  of  thf se 
acta^  or  submitted  to  nothing  to  justify  ibe 
assumption  that  she  was  acting  by  his  au- 
thority, whether  she  was  fals  agent  must  d^ 
pend.  as  a  matter  of  Act,  npon  all  the  dr- 
cnmstances of  Che  case.  The  eases  having 
some  bearing  upon  this  subject  are  too  numer- 
ous fbr  OS  to  attempt  to  review  here.  There 
Is  mnch  apparent  conflict  among  them,  thoogb 
many  will  be  fonnd  to  agree,  if  regard  be 
paid  to  the  special  circumstances  of  each  case. 
Many  of  them  can  be  found  collected  In  2 
Smith,  Lead.  Cas.  pt  1,  pp.  406-483.  (See 
notes  to  the  cases  of  Manby  v.  Scott  and  Mon- 
tague T.  Benedict)  We  are  of  opinion,  how- 
ever, that  the  principles  laid  down  in  the  two 
leading  cases  dted  are  sonwrted  by  the 
weight  of  authority  and  reason. 

Turning  again  to  the  first  prayer  of  the 
plaintiffs,  it  Is  dear  that  It  entlrdy  Ignores  the 
question  of  the  agency  of  the  wife.  Upon 
the  tacts  stated  In  It  being  found.  It  assumes 
that  the  authority  of  the  wife  to  bind  her 
taosband  was  established  as  matter  of  law. 
This  wsB  error.  There  Should  have  been  sub- 
mitted to  the  Jury  the  question  of  the  agency 
Don  of  the  wlfS.  to  be  determined  by  them, 
as  a  mattw  of  fact,  from  all  the  drcnmstan- 
ces of  the  case. 

There  was  no  error  In  allowing  the  plain- 
tiffs' second  prayer.  The  theory  of  the  prayer 
la  that,  If  the  goods  were  sold  on  his  credit, 
with  his  authority,  knowledge,  and  consent,  he 
sboold  be  beld  responsible.  The  spedal  objec- 
tloD  was  properly  overruled. 

The  idalntUfs'  fifth  prayor  was  raroneons,  hi 
fiiat  It  assames  that  the  defendant  had  foiled 
to  show  that  the  gifts  of  the  husband  were 
intended  as  an  aUowance  to  the  wife  for  the 
poicbase  of  wearing  api>arel  or  honsehfdd  sup- 


plies. There  was  some  testimony  that 
pohit  Mr.  Jones  testified  that  the  money 
was  given  to  her  to  use  as  she  j^eased,  and 
that  she  received  the  rents,  and  used  them 
partly  "for  household  affairs." 

The  defendant  submitted  eleven  prayers,  of 
which  the  first,  second,  third,  eighth,  and 
eleventh  were  rejected.  His  third  prayer 
should  have  been  granted.  The  first  was  de- 
fective. In  that  It  falls  to  Inform  the  Jury  as 
to  the  effect  of  the  defendant's  subsequent 
conduct  tending  to  show  acquiescence.  If  the 
defendant,  after  he  became  aware  of  her  pnr^ 
chase,  approved,  either  directly  or  Indirectly, 
of  her  act.  he  would  be  bound.  There  was 
some  evidence  In  the  case  on  that  point,  and 
whether  there  was  subsequent  approval  on 
his  part  should  have  been  submitted  to  the 
Jury,  in  connection  with  the  other  facts  set 
out  in  the  prayer.  The  second  Instruction 
asked  for  is  open  to  the  same  objection,  and 
also  to  the  additional  objection  tiiat,  In  con- 
sidering the  question  of  her  agency,  the  Jury 
are  restricted  to  the  separate  allowance  and 
the  credit  accorded  to  her  at  Nathan  Gut* 
man's.  Her  agency  Is  a  matter  to  be  settied 
from  a  consideration  of  aD  the  drcnmstances, 
and  not  Inferable,  as  matter  of  law,  from  any  ^ 
one.  The  seventh  prayer  was  proper,  and 
should  have  been  granted.  The  correspondence 
furnished  some  evidence  that  the  credit  was 
given  to  the  wife,  and.  If  the  Jury  found  that 
fact,  the  plalntffb  were  not  entitled  to  re- 
cover. Welsker  v.  Lowenthal,  81  Md.  418. 
The  eighth  prayer  should  have  been  granted. 
PhlUlpson  V.  Hayter,  supra,  and  other  cases 
already  cited.  For  reasons  already  stated  In 
connection  with  other  prayers,  the  eleventh 
was  properly  rejected.  There  was  no  oror 
In  the  ruling  on  the  first  exception.  It  fol- 
lows, from  what  we  have  said,  that  the  Judg^ 
ment  must  be  reversed.  Judgment  reversed, 
and  new  trial  awarded. 


WRIGHT  V.  STATBL 
(Oonrt  of  Appeals  of  Maryland.   Nov.  17, 
1898.) 

SsOOItlt&BT  EVIDBSOB  —  IMHOTUBBT  —  POLIOB 
FOWBB— OLaOMABSARnVB— PRIVn.EeBB  AKD  lit 
MOKITIBS— DacLARATIOR  OV  RIGHTS— MOSOPOLIKS 
— IimitSTATI  COHMBROB. 

1.  Testimony  concemlag  a  paper  osed  as-  a 
wrapper  for  an  article  of  food,  that  witness 
had  not  preserved  rapers  of  that  character, 
and  did  not  know  where  it  was,  ■ufflclently  ac- 
counted for  Its  nonproduction,  and  it  became 
competent  for  him  to  testify  as  to  what  was 
printed  on  IL 

2.  Ao  averment  la  an  Indictment  that  the 
traverser  was  late  of  "A.  county,  aforesaid,"  Is 
a  safflcient  allegation  of  the  state  of  his  resi- 
dence, the  name  of  the  state  and  ooonty  ap- 
pearing In  the  venue;  and  hence  It  negatives 
the  poBstUlIty  of  his  bdng  a  nonresident  of  the 
state. 

3.  Code  Pub.  Gen.  Laws,  art.  27,  |i  88-91 
(Acts  1888,  c.  812).  forbidding  the  sale  of  oleo* 
margarine  and  other  butter  substitutes  whether 
produced  In  the  state  or  elsewhere,  are  a  proper 
exercise  of  police  power  and  are  constitntlonal. 

4.  Nor  do  they  violate  Const,  art.  4,  }  2,  nor 
Const  Amend.  14,  oititllng  the  (^tisens  of  eadk 

Digitized  byLjOOQlC 


796 


41  ATLANTIC  BEPORTER. 


Btate  to  all  die  ptivlleses  and  Immnnltlea  of  dt- 
ixena  in  the  leTeral  Btaten.  rince  tbe  object  of 
tbli  clame  ii  to  prerent  discrimination  by  the 
■eT«»l  Btatea  aninat  citiaena  of  other  itatea. 

5.  Code  Fob.  Gen.  Lawa,  art.  27.  SS  88-91 
(Acta  18SS,  c.  312),  forbidding  the  sale  of  bat- 
ter anbstitiitea,  doea  sot  Tlolate  Declaration  of 
Righta.  art.  41.  declaring  against  monopoUea, 
alnce  th^  DroUbit  all  aales,  and  hence  there 
fa  no  monopolr. 

6.  A  statQte  cannot  be  held  InTalld  aa  eoatra- 
▼ening  the  power  of  congreta  to  regalate  Inter* 
state  commerce  on  demurrer  to  an  indictment 
which,  on  Ita  face,  preeentB  no  question  of  in- 
terstate commerce,  the  case  made  iKlng  a  sim- 
ple sale  in  the  state  br  one  dtisen  ta  Mother 
of  an  article  whoM  aale  la  prohibited  Ixr  the 
statute. 

Appeal  from  circuit  court,  AUegfaaiij  eooBh 

ty;  DftTld  W.  aioan,  Judge. 

Peter  B.  Wright  waa  conrlcted  at  offering 
fw  aaie  and  selling  (deomargarlne,  and  he  ap- 
peals. Affirmed. 

Argaed  before  MeSHERBT,  C.  J.,  and  BRY- 
AN, FOWLER,  BRISCOE,  BOYD,  ROBHZtTS, 
PAGE,  and  PBARCaC,  3J. 

James  A.  Henry,  Jr.,  and  Darld  7.  Lewis, 
for  appellant.  At^.  Gen.  dabaugli  and  Geo. 
A.  Peure,  for  the  State. 

*  PEARCE,  J.  The  act  of  1888  (chapter  312), 
which  haa  been  codified  in  sections  88-01  of 
article  27  of  the  Code  of  Public  General  Lawa, 
provides.  In  section  88,  that:  "Xo  person  shall 
manufacture  out  of  any  oleaglnoua  substance 
or  substances,  or  any  compound  of  the  same, 
other  ttian  that  produced  from  unadulterated 
milk,  or  of  cream  from  the  same,  any  article 
designed  to  take  the  place  of  butter  or  cheese, 
produced  from  pure  unadulterated  mUk,  or 
cream  of  the  same;  or  shall  sell,  or  offer  for 
aale  the  same,  aa  an  article  of  food.  Thla 
provision  shall  not  apply  to  pure  skim  milk— 
or  cheese  made  from  pure  aklm  milk."  Sec- 
tion 89  prohibits  the  manufacture  or  aale  of 
any  article  In  Imitation  or  semblance  of  nat- 
ural butter  or  cheese  produced  from  pure  un- 
adulterated milk  or  cream  of  the  same, 
"whether  such  article  be  made  or  produced 
In  this  atate  or  elsewhere."  Section  90  makes 
It  imlawful  for  any  person  to  have  In  his  pos- 
session any  aucb  article  or  substance  with 
Intent  to  sell,  or  offer  the  same  for  sale,  for 
butter  or  cheese  made  from  unadulterated 
milk  or  cream.  Section  91  makes  It  unlaw- 
ful for  any  proprietor  or  manager  of  any 
place  of  public  entertainment  to  keep,  use,  or 
serve  therein  any  such  article  or  substance. 
Under  tliis  act  Peter  E.  Wright  was  Indicted 
In  the  circuit  court  for  Alleghany  county. 
The  indictment  contained  three  counts.  The 
first  count  charged  a  sale,  as  an  article  of 
food,  "of  a  certain  article  designed  to  take  the 
place  of  butter  produced  from  pure  unadulter- 
ated milk,  or  cream  of  the  same,  to  wit,  an 
article  called  and  known  aa  'oleomargarine'  "; 
tbe  second  count  charged  an  offering  for  sale 
of  the  same  article;  and  the  third  count  both 
a  sale  and  an  offering  for  sale.  To  this  in- 
dictment the  traverser  demurred,  and  the 
court  overruled  the  demurrer.   The  trial  then 


proceeded  before  a  Jury.  A  verdict  of  snlltr 
was  rendered,  upon  which  judgment  waa  en- 
tered, and  flie  tntTerser  aroealed. 

In  ttte  course  of  the  trial  a  single  eroeptlan 
was  taken  to  the  admladbfllty  of  evidence, 
which  wfO  ooyr  be  disposed  of.  Hie  testi- 
mony of  Henry  Hast  showed  tliat  the  trav- 
erser kept  a  prortelon  store  In  tbe  city  of  Cum- 
beriand,  Md.,  and  tbat  on  April  18;  wit- 
ness went  to  the  store,  and  asked  for  a  pound 
of  butter;  tbat  he  received  a  package.  In  a 
paper  wrapper,  whlc3i  looked  and  tasted  like 
butter,  and  tbat  the  words,  "Peter  K  Wright 
— Oleomargartne,**  were  printed  on  the  wrap- 
per; tbat,  being  asked  by  counsel  what  be- 
came of  the  vrrapper,  be  replied  that  lie  did 
not  know;  he  did  not  keep  it,— wherenpos 
the  traverser  objected  to  witness  stating  what 
was  printed  on  the  wrapper,  unless  the  same 
was  produced,  or  Its  loss  proved;  but  the 
court  overruled  tbe  objection,  and  allowed 
the  question  and  answer.  Thla  ruling  was 
clearly  correct  The  general  nde  of  law  on 
this  subject  Is  fliat:  "If  tbe  butrument  b^ 
destroyed  or  lost,  tbe  party  seeking  to  give 
secondary  evidence  of  its  contents  must  sive 
some  evidence  that  tbe  original  once  existed, 
and  must  then  prove  Its  destruction  positively, 
or  at  least  presumptively,  as  by  showing  It 
has  been  tbrown  aside  as  useless;  or  be  mnpl 
establish  Its  loss  by  proof  that  a  search  has 
been  unsuccessfully  made  for  It  in  the  place  or 
places  where  It  was  most  likely  to  be  fOnnd.** 
Brashears  v.  State.  68  Md.  S65.  SiCb  case 
must,  of  course,  dejiend  much  upon  Ite  own 
peculiar  circumstances.  The  sole  usefulness 
of  the  paper  now  In  question  was  as  a  wrni)- 
per  or  carrier  of  the  article  of  food  It  Indexed, 
and  there  was  no  occasion  for  its  preservation 
for  any  purpose.  When  the  article  reached 
the  purchaser's  home,  and  was  placed  ni>on 
his  table,  the  wrapper  was  naturally  and 
properly  consigned  to  the  kltclien  stove,  or  to 
the  garbage  box.  The  statement  that  he  liad 
not  kept  a  paper  of  tbat  character,  and  tbat 
be  did  not  know  where  It  was,  was  equiva- 
lent to  saying  It  bad  been  thrown  away  as 
useless;  and  Its  nonproduction  was  legally  ac- 
counted for.  With  this  evidence,  tbe  proof 
was  clear  that  the  article  was  oleomargarine, 
since  the  traverser  had  stamped  It  as  such, 
under  his  own  name,  and  had  offered  no  evi- 
dence to  show  tbat  It  was  not  what  be  had 
represented  It  to  be. 

It  is  also  contended,  In  view  of  ttie  decision 
of  the  sapreme  court  of  the  United  States  in 
Schollenberger  v.  Pennsylvania,  18  Sup.  C;. 
757  (decided  May  28,  1898,  and  which  wlU  be 
hereafter  considered  upon  the  main  point  In 
this  case),  that  If  the  statute  In  question  can 
be  maintained  at  all,  as  applied  to  a  sale  in 
Maryland,  by  a  citizen  of  Maryland,  yet  tlifs 
Indictment  Is  bad,  because  that  decision  has 
Imported  Into  tbe  statute  an  exception  In  fa- 
vor of  all  nonresidents  of  Maryland,  and  the 
Indictment  does  not  negative  the  exception. 
Where  an  exception  Is  so  Incorporated  wftii 
the  enacting  clause  of  a  statute  that  one  can- 
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net  be  read  without  the  other,  It  Ig  well  under- 
stood that  the  rule  oJf  pleading  requires  the 
Indictment,  to  negative  such  exception;  but 
whether  this  rule  could  be  Invoked  in  any  case 
where  the  exception  does  not  actually  appear 
as  part  of  the  text  of  the  statute,  and  where 
tbe  exception  Is  the  result  of  Judicial  construc- 
tion, may  well  be  doubted.  But,  waiving  this 
doubt,  and  assuming,  for  the  moment,  that 
under  the  decision  referred  to  such  an  ex- 
ception is  imported  Into  this  statute  In  such 
manner  as  to  require  the  application  of  the 
rule,  this  indictment  would  still  be  good,  be- 
cause It  describes  the  traverser  as  "late  of 
Alleghany  county,  aforesaid";  that  Is,  "late 
of  Alleghany  county,  in  the  state  of  Mary- 
land," as  shown  In  the  venue  and  in  tbe  body 
of  the  Indictment  The  venue  is,  "State  of 
Maryland,  Alleghany  County,  to  wit."  and  the 
averment  In  the  body  of  the  Indictment  that 
tbe  traverser  was  "late  of  Alleghany  county, 
aforesaid,"  Is  equivalent  to  an  averment  that 
be  was  a  citizen  of  Maryland,  and  aucb  an 
arerment  negatives  the  posslbUlty  of  bla  being 
a  nonresident  of  Maryland. 

We  now  come  to  the  demurrer  under  which 
it  Is  contended  by  the  appellant  that  the  act 
upon  which  the  Indictment  Is  founded  is  In- 
valid, because  in  contravention  of  the  bill  of 
rights  of  Maryland  and  of  the  provisions  of 
tbe  federal  constitution.  TlUa  apiteal  was  not 
orally  argued  In  behalf  vt  the  state,  and  hi 
tbe  brief  filed  by  the  attorney  general  he  re- 
lied, without  argument,  upon  the  case  of  Mc- 
AUUter  V.  State.  72  Md.  890,  20  AtL  143,  as 
tbe  law  of  this  case.  In  McAllister's  Case, 
which  arose  upon  the  same  act  which  is  now 
drawn  In  qnestlont  this  court  did  not  enter 
into  any  original  discussion  of  the  principles 
of  Iftw  Involved,  but  reposed  its  decision  upon 
the  two  cases  of  Powell  v.  Pennsylvania.  127 
U.  8.  080,  S  Sup.  Ct.  9»2,  1257,  and  Dent  v. 
West  Virginia,  129  U.  8.  U4,  9  Sop.  CL  231, 
in  both  of  which  were  upheld,  by  tbe  supreme 
conrt  of  tbe  United  States,  the  power  of 
tbe  state  to  preserve  iml^  health  aad  morals, 
and  to  secure  its  citizens  against  the  conse- 
quences of  fraud  and  deception.  And  well 
might  this  court  have  relied  upon  these  de- 
cisions, for  in  Powell  v.  Pennsylvania  Justice 
Harian  stated  tbe  question  before  tbe  court 
In  tbe  f<^wing  language:  'The  question, 
therefore,  is  wbetbo-  the  prohibition  of  the 
manufacture  oat  of  oleagtaMOS  substances,  or 
out  of  any  other  compound  thereof  other  than 
that  produced  from  unadulterated  milk,  or 
cream  from  nnadnlterated  milk,  of  an  article 
designed  to  take  the  place  of  batter  and  cheese 
produced  from  pure,  unadulterated  milk,  or 
cream  from  unadulterated  milk,  or  tbe  pro- 
hibition upon  tbe  manufacture  of  any  imita- 
tion or  adulterated  butter  or  cheese,  or  upon 
the  selling,  or  offering  for  sale,  or  having 
In  possession  with  Intent  to  sell,  tbe  same  as 
an  article  ot  food,  is  a  lawful  exercise  by  the 
state  of  the  power  to  protect  by  iioUce  regu- 
lations the  prtbUc  health;"  and  the  conrt  then 
proceeded  to  decide  that  tbe  state  of  Penn- 


sylvania could  lawfully  exercise  such  powv. 
In  EUeubecker  v.  District  Court,  134  U.  R. 
40.  10  Sup.  Ct  424,  Justice  Miller  cited  and 
approved  Powell  v.  Pennsylvania,  stating  that 
all  the  prohibitory  clauses  of  ^e  statute  of 
Iowa  relating  to  the  sale  of  liquor— which  tbe 
court  was  then  considering— had  been  held  In 
Powell's  Case  to  be  within  the  ctmstltutional 
powers  of  the  state  legislature;  and  In  Crutch- 
er  V.  Kentucky,  141  U.  S.  47,  11  Sup.  Ct.  651, 
Justice  Bradley  also  cited  Powell's  Case  with 
approval,  and  this,  too,  In  a  case  where  be 
said  It  could  not  be  held  "that  everything 
which  the  legislature  of  a  state  may  deem 
essential  for  tbe  good  otier  of  society  and 
the  well-bdng  of  its  citiaens  can  be  set  up 
against  the  exclusive  power  of  congress  to 
regulate  foreign  and  interstate  commerce."  A 
comparison  of  tbe  Pennsylvania  and  Mary- 
land statutes  will  show  that  tbe  question  thus 
stated  and  decided  in  Powell  v.  Pennsylvania 
Is  the  exact  question  determined  by  this  court 
in  McAllister's  Case,  and  wlilcb  we  are  new 
required  to  review.  It  cannot,  therefore,  be 
said  tliat  in  deciding  McAllister's  Case  we 
either  set  up  anj  enoneons  views  ot  our  own, 
or  relied  upon  any  authority  other  than  tbe 
highest  attaliUiMe  opon  the  matter  hi  cdn- 
troversy.  Bat,  however  this  may  lie,  it  is  now 
argued  that  we  can  no  longer  sustain  McAl- 
lister's Case  upon  the  authority  of  Powell's 
Case  sinoe  tbe  dedsion  in  Schollenberger  r. 
Pennsylvania*  before  referred  to*  and  to  this 
contention  we  will  now  address  ourstives. 

It  Is  contoided  by  tbe  awellant  that  tbe  act 
of  188S  (chapter  812)  is  hi  contravention  of 
that  clause  of  the  constitatlon  of  tbe  United 
States  (Oonst  art  4,  S  2)  which  dedares  that 
"the  citlcens  of  each  state  shall  be  entitled 
to  all  tiie  i^TileKea  and  hnmunltieB  of  citi- 
sens  in  tbe  sevond  states";  but  we  thlnlc  It 
la  dear  that  tlie  object  of  this  danse  is  to 
prevent  discrimination  by  the  several  state* 
against  tiie  dtiaens  of  other  states,  and  In  tbia 
act  there  is  no  such  discrimination  whateror. 
The  fourteenth  amendment  of  the  oonstito- 
tlon  farther  provides  (section  1)  that  **no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  and  imronnltles  of  dtl- 
zene  of  the  United  States;  nor  shall  any  state 
deprive  any  poson  of  lltei  liberty,  or  proper^ 
ty,  without  due  process  <tf  law,  oar  deny  to 
any  person  within  its  jarladlction  the  equal 
protection  of  the  law."  Ai^eUant's  ooonsd 
do  not,  In  terms,  refer  to  tbe  foorteenth 
amendment,  bat  It  would  aeem  they  most 
liave  bad  It  in  mind  when  they  said  In  tbdr 
brief:  "It  abonld  not  be  necessary  to  argue 
In  this  court  for  equal  commercial  aad  In- 
dustrial privileges,  and  we  shall  rather  quote. 
The  late  Judge  Cooler  In  his  commentary  on 
Cimstitutlonal  Tilinltat*<wiB,  speaking  of  un- 
equal and  partial  legialatitm,  saya:  'Bquall^ 
tit  rights,  privileges,  and  capacities  unques- 
tionably sbonld  be  the  aim  of  tlw  law.' 
Oodey,  Const  Llm.  p.  48B.  The  state,  it  is  to 
be  preanmed,  has  no  favors  to  bestow,  and 
designs  to  ii^lct  no  arbitrary  deprivation  ef 
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right!.  Id.  To  forbid  an  IndWidnal  or  a  dass 
the  right  to  the  acqnititloii  and  mjojment  of 
property  in  such  a  maimer  as  should  be  per* 
mltted  to  the  community  at  large,  would  be 
to  deprive  tbem  of  liberty.  In  particulars  of 
primary  Importance  to  their  pursuit  of  bappl- 
neas.'  Id.  p.  484."  But  it  will  be  obvious,  on 
refa^nce  to  the  tMe  of  the  chapter  and  of 
the  subdivision  thereof  in  which  this  pa»age 
occurs,  and  to  the  eontat  which  accompanies 
it,  tlut  the  author  bad  reference  to  such  nn- 
eqoal  and  partial  legldatlon  as  is  Intended  to 
operate  upon  dtlzena  of  the  state  enacting  It, 
and  not  upon  cftixens  of  other  states;  and  In 
a  note  to  page  3S8  of  the  sixth  edition,  speak- 
ing of  Oils  amendment  he  says:  "Notwith- 
standing this  section,  the  protection  of  all  dtl- 
sens  In  their  privileges  and  immunities,  and  in 
tbdr  right  to  an  impartial  administration  of 
the  law.  la  just  as  much  the  business  of  the 
states  as  It  waa  befOTa"  Nor  could  so  emi- 
nent an  authori^  liave  said  otherwise,  since 
at  the  lime  he  wrote  the  supreme  court  of  tlie 
United  States  had  said  In  the  SaughtOT-Houae 
Cases,  16  WalL  88,  that  *tbe  privUege  of  er- 
erdslng  one's  trade,  upon  which  he  depends 
fqr  hia  support  and  that  of  his  family,  is  a 
privilege  at  a  citizen  of  a  state,  and  not  of. 
the  United  States;  and  the  privileges  and  im- 
munities secnred  to  the  dttaens  of  the  several 
states  are  those  fundamental  privileges  which 
belong  to  dtlsens  of  all  firee  governments^*; 
and  nhat  these  EnrivUeges  and  Immunities 
liare  no  application  to  a  tAttien  of  the  state 
whose  laws  are  complained  of;  and  In  the 
later  case  of  Powell  t.  Pennsylvania,  127  U. 
&  678,  8  Sup.  Ot  992,  1257.  the  same  court, 
considering  a  statute  Identical  In  effect  and 
very  nearly  so  in  language^  with  onr  act  of 
1888,  held  It  not  obnoxious  to  the  prorlslous 
of  the  fourteenth  amendment  either  as  re- 
stricting the  right  to  pursue  a  calling  or  trade, 
as  deiH^vIng  one  of  proper^  without  compen- 
sation, or  as  denying  the  equal  protection  of 
the  law;  and  declared  that  one  aggrieved 
thereby,  under  the  facts  of  that  case,  "must 
appeal  to  the  legislature  ot  the  ballot  box,  and 
not  to  the  Judiciary." 

It  is  further  argued  In  behalf  of  the  appel- 
lant that  the  act  is  Invalid  because  It,  In 
effect  grante  a  monopoly,  and  article  41  of 
the  declaration  of  rights  of  Maryland  declares 
that  "mondpolles  are  odious,  contrary  to  the 
spirit  of  free  government,  and  the  principles 
of  commerce,  and  ought  not  to  be  suffered." 
We  think,  however,  It  wlU  be  snfBdent  to 
Bsy.  In  reply  to  this  contention,  that  as  the 
law  prohlhlte  all  sales,  no  dement  of  monop- 
oly can  by  any  possibility  be  found  in  such 
an  enactment  In  V.  B.  v.  B.  C  Knight  Co., 
IDS  n.  8.  1.  10  Sop.  Ct  249.  Mr.  Chief  Jus- 
tice Fuller  ndaptM  Lord  Ooke's  definition  of 
a  monopoly,  archaic  though  It  be,  as  follows: 
"A  monopoly  Is  an  butitotlon  or  allowance  by 
tiie  king  [tite  state],  by  his  grant  commis- 
sion, or  otherwise,  to  any  person  or  persons, 
bodies  politique  or  corporate,  of  or  for  the  sole 
buying,  selling,  making,  working,  or  using 


of  anything,  whereby  any  person  oar  persom. 
bodies  poUtique  or  corporate,  are  sougbt  to  be 
restrained  of  any  freedome  or  liberty  titac 
they  had  before,  or  hindered  In  their  law- 
ful trade."  To  constitute  a  moxuxpolj  within 
the  meaning  of  this  deflnitkm.  there  mnst  be 
an  aUowanoe  or  grant  by  the  atete  to  one  or 
several  of  a  sole  right;  that  is,  a  right  to  the 
exclusion  of  all  otbeti  than  the  grantee  or 
grantees.  Here  is  a  grant  to  none,  but  a 
hlbltion  to  an;  and.  If  this  statute  la  to  be 
struck  down,  it  cannot  be  done  In  the  name 
of  monopdy. 

But  it  is  also  daUned  that  bi  SdioDenbeig- 
er's  Case,  dted  above,  tills  very  act  whidi 
was  then  In  force  tat  Fwns^Tania,  was  hdd 
by  the  supreme  court  to  be  unconstitnttonsi 
as  to  all  the  world  except  citizens  of  Penna^- 
vanla,  because  In  vldatlon  ot  intaatate  com- 
mace;  and  timt  tiiua  our  own  act  as  to  sB 
tiie  world  Kcept  citlaens  ot  Maryland,  Is  nn- 
constltntiottal  for  tiie  same  reaaon;  and  that 
tliis  being  so,  If  we  should  hold  It  TaUd  as  to 
dticens  of  Maryland,  tiungh  Invalid  as  to  an 
the  rest  of  the  world,  we  shaU  ^ve  to  the 
statute  a  positive  {qterathm  beyond  the  teg]» 
lative  intent  and  beyond  what  any  one  can 
say  it  would  have  enacted  In  view  of  flie  Ille- 
gality claimed  to  be  dedared  1^  the  sopreme 
court  aa  to  tiie  rest  of  tiie  world.  But  we 
are  dear  that  the  appellant  Is  In  error  In  sop- 
posing  that  the  present  case  UlOb  wllhin  tiie 
condemnation  of  Schollenberger's  Case.  In 
that  case  the  Jury  found  a  special  verdict  Is 
which  the  following  facts,  among  others,  are 
set  out:  (1)  That  defendant  waa  a  citisen  of 
Philadelphia,  and  the  agent  In  that  city  of  the 
Oakdale  Uannfacturing  Company  of  S^ovi- 
dence.  R.  I.,  a  corporation  engaged  ta  ttiat 
city  In  the  manufticture  of  deomargarine.  and 
having  compiled  wltii  all  the  reqalrem«its  ot 
tiie  act  of  congress  of  1886  rdathiff  to  fbe 
mannfacture  and  sale  of  oleomargarine-  (9 
That  defendant  as  agent  aforesaid,  was  a 
wholesale  dealer  in  oleomargarine  In  Phlladd- 
phla.  and  bad,  as  such  agent  duly  paid  the 
special  tax  upon  his  said  bo^ess  aa  dealer  In 
oleomargarine.  (3)  That  before  Octobes-  2, 
1893,  tlie  Oakdale  Manufacturing  Company 
shipped  to  their  agent  In  Philadelphia  a  padt- 
age  of  oleomargarine,  separate  and  apart  tmm 
all  other  packages,  being  a  tub  containing  40 
pounds,  and  complying  In  all  reqwcts  with  the 
requlremento  of  the  act  of  congress  ot  ISStt; 
that  said  package  was  an  original  package,  as 
required  by  said  act  and  that  Ite  form  was 
adopted  In  good  faith  for  the  purposes  of  their 
trade,  and  not  for  the  purpose  of  evading  tiie 
laws  of  Pennsylvania.  (4)  That  aa  October 
2,  1893.  the  defendant  while  a  dealer  and 
agent  as  aforesaid,  sold  to  one  Anderson  the 
said  tab  or  package  just  mentioned.  In  die 
same  condition  In  which  It  was  sb^iped  to 
and  received  by  bim.  (6)  That  the  oleo■Ba^ 
garine  In  said  package  was  manufactured 
from  deaglnous  substance  not  produced  from 
milk  or  cream,  and  was  designed  to  tske  tte 
place  of  butter  as  an  artl<^  of  fbod.  Upon 
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this  special  TeMlct  Judgment  was  entered  for 
defendant  by  the  trial  court.  On  appeal  to 
the  supreme  court  of  Pennsylvania  tbat  Judg- 
ment was  reversed,  and  Judgment  was  en- 
tered for  the  commonwealth,  and  this  latter 
Judgment  was  taken  on  writ  of  error  to  the 
supreme  court  of  the  United  States,  where 
the  Judgment  of  the  supreme  court  of  Penn- 
sylvania was  reversed,  It  being  held  tbat 
oleomargarine  Is  a  proper  subject  of  com- 
merce among  the  states  (though  It  had  been 
otherwise  expressly  decided  In  Plumley  v. 
Massachusetts,  155  U.  8.  466.  15  Sup.  Ct.  154), 
and  that  an  Importer  may  sell  oleomargarine 
In  original  packages  to  consumers  as  well  as 
to  the  wholesale  dealers,  notwithstanding  the 
prohibition  of  a  statute  of  the  state  where  the 
sole  Is  made,  and  that  the  exercise  of  this 
right  will  not  be  prevented  by  the  fact  that 
the  packages  are  suitable  for  retail  trade. 
In  tbat  case  a  federal  question,  arising  under 
the  commerce  clause  of  the  federal  constitu- 
tion, was  directly  presented  to  the  court;  but 
such  Is  not  the  case  here.  Here  the  ques- 
tion Is  presented  upon  demurrer  to  the  ln> 
dlctment.  and  upon  the  face  of  the  Indict- 
ment no  federal  question  Is  presented.  The 
case  made  by  the  Indictment  Is  a  simple  sale 
in  Maryland  by  one  citizen  of  Maryland  to  an- 
other citizen  of  Maryland  of  an  article  called 
"oleomargarine,"  in  contravention  of  a  statute 
of  Maryland  prohibiting  any  sale  of  such  artl- 
cle.  IVhatever  may  be  the  law  upon  the  facts 
before  the  cocit  In  SchoQenberger's  Case, 
there  can  be  no  question  that  upon  this  de- 
murrer the  Indictment  must  be  sustained, 
since  even  In  Schollenberger's  Case  the  act  In 
queiftlon  was  held  Invalid  only  "to  the  extent 
tbat  It  prohibits  the  Introduction  of  oleomar- 
garine from  another  state,  and  its  sale  lii 
the  original  package  aa  described  In  the  spe- 
cial verdict"  If  this  appellant  desired  to 
avail  himself  of  the  decision  in  SchoUenberg- 
er'fl  Case,  or  to  raise  the  point  upon  which 
tbat  case  was  decided,  he  should  have  raised 
It  by  an  appropriate  plea,  and  thus  have  driv- 
en the  state  to  a  demurrer,  or  an  Issue  of  fact 
apon  the  plea.  But  he  did  not  do  this.  Nor 
in  the  testimony  delivered,  u  far  as  disclosed 
by  the  record,  was  there  any  proof  of  auch 
facts  as  would,  in  any  erent.  have  brought 
tbe  case  within  the  ruling  In  Schfdtenberger's 
Case.  There  was  no  evidence  tbat  the  oleo- 
margarine sold  was  manufactured  ont  of  flie 
state  of  Maryland,  or,  if  ao  mannfmctured,  that 
It  waa  shipped  by  the  manufacturer  aa  ao 
article  of  commerce  to  the  Importer  in  Mary- 
land, nor  that  It  was  sold  by  the  defendant 
in  the  ori^nal  package;  and,  nnlesi  there 
was  proof  of  all  these  facts,  the  importer 
bad  no '  right  even  under  Scholienberg^s 
Case,  to  a^  the  article  in  Maryland.  Tbe 
testimony  produced  at  tbe  trial  showed  tbe 
sale  of  a  single  pomid  package  In  a  paper 
wrapper,  and  every  presumption  Is  that  such 
a  package  could  not  have  been  an  original 
package,  because  of  the  Impossibility  of  safe 
sblpment  In  inch  package;  and*  even  U  there 
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were  proof  tbat  tbe  package  was  an  original 
one,  the  presumption  would  be  violent  that  it 
was  not  adopted  In  good  faith,  but  for  the 
purpose  of  evading  the  law  of  Maryland. 
Powell's  Case,  In  127  U.  S.  678,  8  Sup.  Ct  992.  ■ 
1^7,  Is  Identical  with  the  present  case,  as  Is 
shown  by  the  statement  of  the  exact  question 
In  that  case  made  by  Justice  Harlan,  and  re- 
produced heretofore  In  this  opinion;  and  Jus- 
tice Peckham,  In  tba  course  of  bis  opinion  in 
Scbollenberger's  Case,  takes  occasion  to  say: 
"The  Powell  Case  did  not  and  could  not  lit- 
volve  the  rights  of  an  Importer  under  the  com- 
merce clause.  Tbe  article  waa  manufactured 
and  sold  within  the  state,  and  the  question 
was  one  as  to  tbe  police  power  of  the  state 
acting  upon  a  subject  always  within  Its  Ju- 
risdiction. The  right  of  a  state  to  enact  laws 
In  relation  to  tbe  administration  of  Its  Internal 
affairs  Is  one  thing,  and  the  right  of  a  state 
to  prevent  the  Introduction  within  Its  limits 
of  an  article  of  commerce  Is  another,  and  a 
totally  different  thing."  It  being  thus  clear 
that  tbe  present  case  Is  not  controlled  by 
Scbollenberger's  Case,  It  Is  unnecessary  for  us 
to  consider  It  further,  and  we  have  no  hesita- 
tion in  affirming  the  judgment  of  the  ehrcult 
court.  Judgment  affirmed,  with  costs  abovfr 
and  below* 


STEINER  et  aL  V.  HARDINQ  et  al. 
(Court  of  Appeals  of  Maryland.  Nov.  8,  1898.) 
Appeals— Transmitti  so  Rbcobd— Timb— Nbolbot 
OF  Clkkk— Whsn  Sbowh. 

1.  Where  more  than  three  months  have 
elapsed  between  the  date  of  entry  of  an  aptwal 
from  a  decree  In  equity  and  the  date  of  trans- 
mission of  the  record,  the  appeal  must  be  dis- 
missed (Code,  art  5.  I  10),  anlesi  appellant 
afflrmatlvely  shows  that  the  delay  in  transmit- 
ting tbe  record  was  caused  either  by  the  neg- 
lect  omission,  or  inability  of  the  clerk  w  i^i- 
pellee. 

2.  The  'VnniBsion  or  neglect  of  the  clerk  of 
the  coart  in  transmitting  the  record,  which  wUl 
prevent  the  dismissal  of  an  appeal,  though  the 
record  is  not  filed  in  time  (Code,  art.  5,  8  10), 
relates  solely  to  unwarrantable  and  improper 
acts  of  the  clerk;  and  hence,  where  the  clerk 
made  up  the  record  tn  due  time,  and  then,  hL 
pursuance  of  a  conversation  with  appellant's 
attorney,  notified  him  that  it  was  ready  for  bis 
inspection,  and  the  latter  replied  be  would  call 
In  about  It  which  he  did  not  do  until  the  time 
for  transmitting  it  had  expired,  there  is  no 
aucb  omission  or  neglect  on  the  part  of  the 
clerk  as  to  excuse  the  delay. 

Appeal  f^m  circuit  cotut,  Frederick  county, 
In  equity;   James  McSherry  and  John  C. 

Motter,  Judges. 

Bill  in  equity  by  Belinda  E.  Harding  and 
another  against  Bernard  C.  Stelner  and  oth- 
ers. From  a  decree  for  plaintiffs,  defendants 
appeal.  Motion  to  dismiss  tbe  appeal.  Grant- 
ed. 

Argued  before  BRYAN.  BRISOOE,  BUS- 
SUM,  BOYD,  FOWLEIB,  ROBERTS,  and 
PEARGE,  JJ. 

Ed.  &  Klchelberger,  tat  appeHsnts.  Milton 
G.  Urner,  Ctayton  O.  Keedy,  mud  Hrnnnwnd 
Umer,  for  appdleea. 
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ROBEKTS,  J.    A  motion  has  been  made  to 
diBmlBi  this  appeal,  and  that  motion  must 
prevail.  The  prater  of  appeal,  which  was 
filed  on  April  26,  1898,  Is  In  these  words,  as 
appears  by  a  copy  of  It  annexed  to  the  affi- 
davit of  Mr.  Fearhake:   "Frederick,  Md.,  25 
.\pril,  1898.    A.  Fearhake.  Esq.,  City— Dear 
Sir:  I  wish  you,  or  whoever  Is  the  equity 
clerk,  would  please  enter  an  appeaJ  prayed  in 
G,6S9  Eq.  Hording  vs.  Stelners.  I  will  be 
away  to-morrow,  but  wtU  see  you  Wed.  Tra., 
hurriedly,  B.  S.  Eldielberger."    Indorsed  as 
follows,  viz.:  "No.  6,689,  Equity.  Prayer  of 
appeal  entci-ed.  Filed  Api-U  26,  1898.  True 
Copy.    Test;    Douglass  H.  Hargett,  Clerk. 
[Seal.]"  The  record  did  not  reach  this  court 
until  August  18th.  By  rule  16  (section  50  of 
article  5  of  the  Code)  it  la  provided:  "No  ap- 
I>eal  shall  be  dismissed  because  the  transcript 
Bhall  not  have  been  transmitted  within  the 
time  prescribed,  If  It  shall  appear  to  the  court 
of  appeals  that  such  delay  was  occasioned  by 
the  neglect,  omission  or  inabUity  of  the  clerk 
or  appellee;  but  such  neglect,  omission  or  In- 
ability shall  not  be  presumed,  but  must  be 
shown  by  the  appelant."  By  rule  27  (section 
10  of  article  S  of  the  Code)  the  transcript  of 
the  record  must  be  transmitted  to  fbis  court 
within  three  months  from  the  time  the  ap- 
peal was  taken.  It  is  apparent,  then,  that 
more  than  three  months  elapsed  between  the 
i:6th  of  April  and  the  18th  of  August;  and, 
under  the  sixteenth  mle.  the  delay  In  trans- 
mitting the  record  cannot  be  presumed  to  be 
the  fault  of  the  derk.  Indeed,  whenever  such 
a  delay  occurs,  the  appellant  must,  to  save  the 
appeal  from  being  dismissed,  affirmatively 
show  that  the  delay  was  occasioned  by  the 
neglect,  the  omission,  or  the  inability  of  the 
clerk.  The  prima  facie  evidence  requiring  the 
court,  under  Its  rules,  to  dismiss  an  appeal,  is 
famished  when  the  fact  appears  that  more 
than  three  months  have  elapsed  between  the 
date  of  the  entry  of  the  appeal  and  the  date 
of  the  transmission  of  the  record;  and  this 
prima  f&cle  evidence  must  be  rebutted  and 
overcome  by  the  appellant.  He  can  overcome 
Its  effect  by  showing  that  the  delay  was  due- 
First  to  the  neglect;  second,  to  the  omission; 
or,  third,  to  the  inability  of  the  clerk.  If  he 
falls  to  establish  at  least  one  of  these  excul- 
patory drcnmstancea,  there  Is  no  discretion 
given  this  court  to  entertain  the  appeal,  and 
the  appellee's  right  to  have  it  dismissed,  se- 
cured as  It  Is  by  the  positive  terms  of  the 
rule,  becomes  fixed  and  Indefeasible.  The 
rule  has  the  binding  force  of  a  statute,  and 
Its  observance  Is  obligatory  on  this  court.  We 
have  no  power  to  relax  It.  or  to  disregard  it  so 
long  as  it  remains  unrevoked.  Cases  falling 
under  It  are  not  within  the  domain  of  a  ju- 
dicial discretion,  but  they  are  governed  by  Its 
imperative  provisions. 

The  prima  facie  case  being  made  out,  as  al- 
ready suggested,  It  comes  to  a  simple  inquiry 
of  fact  as  to  whether  the  appellants  have  sat- 
isfactorily shown  that  the  clerk  was  responsi- 
ble Cor  the  delay.  Five  affidavits  have  been 
submitted,  two  on  behalf  of  tbe  app^nts 


and  three  on  behalf  of  tbe  appeOeea.  With- 
out quoting  at  length  fnHU  theae  d^poaltlonii. 
we  may  say  that  they  conduslvely  dwrw  that 
the  transcript  was  fully  made  up  and  com- 
pleted     the  clerk  within  the  three  monlbt, 
and  certainly  by  the  14tb  d  July.  It  Is  dear, 
then,  that  the  failure  to  forward  that  tran- 
script to  this  court  for  more  than  a  moatb 
afterwards  was  not  dne  to  the  inabUitr  of  tba 
derk  to  prepare  it  That  feature  may,  there- 
fore, be  considered  as  eliminated  tsusa  tbe  hi- 
vestlgatlon.  The  omission  of  tbe  derfc  obvi- 
ously means  an  omission  for  whldi  be,  and 
he  alooe,  to  reaponalble.  If  be  omitted  tu 
tranamlt  it  because  directed  by  the  appeUsni 
not  to  send  It,  or  because  tbe  appellant  refused 
to  pay  legal  costs  for  making  It       It  woold 
be  an  omission,  but  not  the  omlaalon  to  whidi 
the  rule  has  reference.  Both  the  otnisHioii 
and  n^lect  alluded  to  In  the  mle  relate  to  na- 
warrantable  and  improper  acts  of  tbe  dert 
Oonfessedly,  the  transoipt  was  made  up  bi 
due  time.  Why.  tben,  waa  It  not  transmitted? 
It  la  perfectly  dear  frun  the  affldaTlts  that 
there  was  some  oonversatlon  between  tbe 
deputy  derk  wbo  transcribed  the  record  an.1 
the  solicitor  of  the  appellants  rdatlre  to  an 
examination  of  the  record  by  the  solicitor. 
The  aoUdtiw  was  undoubtedly  notified,  after 
the  txanacript  bad  been  completed,  that  It  was 
ready  for  his  inspection,  and  be  cepUecl  that 
he  would  call  In  about  It  He  did  not  can  un- 
tu  tbe  17Q1  of  Ausott,  after  be  had  been 
asked  by  another  deputjr  derk  whether  he  hi- 
tended  to  send  the  papers  down.  Accwdfai!: 
to  ttie  teetbnony  of  Mr.  Fsarhake,  **tlie  reconl 
wss  hdd  to  await  tiie  examtnatlon  of  the  so- 
lidtor  of  the  i^iellants,  and  urtO  he  ahooM 
give  a  Bpedflc  order  to  tranmit  tt."  That 
there  were  general  oonrertatlms  between  Ur. 
Fearhake  and  tbe  adldtor  about  examining 
the  record  is  ooneeded  in  the  al&da-fit  of  tb'' 
s(dlcltor,  and  that  tbe  result  of  these  Inter- 
views waa  b)  induce  tbe  dwk  to  hold  tiie  re^ 
ord  for  the  Invectlm  of  tlw  aoHeltor  Is  abmi- 
daatly  aniarent.  We  are  forced  to  tbe  nmcnl- 
ston  that  tbe  elect:  beld  back  tbe  icooid  to 
maUe  Oie  solicitor  to  examine,  and  ttiat  be 
so  hdd  It  ba&  in  eouaeqiDaee  of  tbe  eosver 
satloni  to  whldi  lelttence  Iws  been  made.  If. 
then,  as  is  tbe  nndisi^nted  fact,  the  aoUdtv 
omitted  to  malce  the  enmlnatlan,  tx  Called, 
after  tiiese  eonrerBstlons,  to  notltr  ttie  deit 
within  the  three  months  to  fnnrart  the  rK- 
ord  though  the  soUcttor  bad  not  examined  it. 
the  failure  of  tiie  derk  to  tranamlt  the  reci>*<l 
can  surely  not  be  attributed  to  the  deifc'f 
ne^lgence  or  omission.  The  duty  of  an  at- 
torney with  respect  to  the  transmlsslMi  of  a 
record  is  not  ended  when  be  gives  directtoc* 
to  enter  an  appeal  and  to  transmit  the 
ord.  He  is,  or  ought  to  be,  aware  that  fbt 
derk  Is  vnder  no  obligation  to  forward  tb> 
transcript  unlras  he  fa  paid  for  it;  and  tt  L' 
Incumtwnt  ui>on  bim  to  give  no  Instmction<> 
that  may  delay  the  filing  of  the  record  berr 
unless  he  sees  to  It  that  the  record  does 
to  the  court  in  proper  time.  Appeal  dlsml8ar<l 
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OLABK  T.  BBLOFF. 
<Sapreme  Oonrt      Errors  of  Comiectlcat. 
Not.  29*  1888.) 
DaBiM— BouKSAM  >a— Rbfugkaitct. 
Where  one  owning  a  tm«t  «t  land  baTing 
a  frontage  ot  364  feet  on  the  west  aide  of  a 
street,  and  extending  from  land  of  B.  on  the 
north  to  land  of  R.  on  the  south,  conTe^rs  the 
nortbem  portian,  describing  it  as  "bounded 
easterly  on  C  street,  122  (Oet:  aontberbr.  21d 
feet,  •  ♦  •  by  my  own  land,  from  which  it 
IB  separated  by  a  straight  line  drawn  westerly 
from  the  west  line  of  said  street   *  •  *  from 
a  pQdnt  *   *   *  247  feet  northerly  fnnn  the 
land  ot  B.,"  the  description  of  122  feet  front- 
age on  the  Btreet  will  prerail  over  the  sabse- 
«inent  description,  whi<m  would  give  only  117 
feet  frontage  tbereon. 

Case  KKrred  from  superior  conrt.  New  Ha- 
Ten  county;  wnilam  T.  Elmer,  Judge. 

Action  by  Elizabeth  R.  B.  Clark  against 
ViatuA  Beloir  to  recover  poasesslon  of  land. 
On  an  agreed  statement  of  facta,  the  case  was 
reaexveA  for  tiie  advice  of  Uie  8iq>reme  conrt  ot 
errors.    Judgment  advised  for  plalntifT. 

Thf;  substance  of  the  material  parts  tif  the 
agreed  statement  of  facts  la  as  follows:  Id 
April,  1805,  Elizabeth  BnrweU  owned  and  poa- 
seaaed  a  tract  of  land  In  the  city  of  New  Hor 
Ten.  bounded  north  by  lands  of  Bumham  and, 
otho^  and  her  own  land;  east  Cedar  street, 
3&4.06  feet;  south  by  the  Mew  Savm  &  Derby 
'Itallroad;  and  west  by  her  own  land.  In 
that  month,  Mrs.  Borwell,  for  tiie  consideration 
of  loTe  and  aCFecticui,  conveyed  a  portion  of 
said  land  to  bse  daoghter,  Mrs.  Clark,  the 
plalQtlir,  by  warranty  deed  doly  recorded,  In 
-which  deed  the  land  conveyed  Is  described  as 
foUows:  **Botinded  easterly  by  Cedar  street, 
one  hundred  and  twenty-two  feet;  sonthoiy, 
two  htudred  and  nlnetem  feet,  more  or  less, 
by  my  own  land,  from  which  It  is  separated  by 
A  Straight  line  drawn  westerly  from  the  west 
line  of  said  street,  at  right  angles  thneto,  from 
a  point  In  said  west  line  of  said  street  two 
hundred  and  forty-aeren  feet  distant  northerly 
from  land  of  the  New  Haven  &  Derby  Rail- 
road Company,  when  measured  on  said  wester- 
ly line  of  Cedar  street;  westerly  by  my  own 
lAnd.  from  which  It  is  separated  by  a  straight 
line,  which  Is  the  eastern  boundary  line  of  the 
premises  formerly  known  as  No&  78  and  80 
'Washinf^on  street,  continued  southerly  in  the 
same  course  until  it  intersects  the  above-de- 
scribed southerly  boundary  Hoe;  and  nortba*- 
ly.  In  part  by  land  formerly  of  Bernard  ReiUy, 
in  part  by  land  of  Terrence  Coyle,  In  part  by 
land  of  Peter  C.  Rowen,  In  part  by  land  con* 
veyed  by  me  to  Robert  N.  Burwell,  and  In 
part  by  land  conveyed  by  me  to  satd  Glfzat>eth 
It.  B.  nark,  said  northerly  boundary  line  being 
tbe  southerly  boundary  line  of  land  of  said  Reil- 
ly<  Coyle,  and  Rowen  continued  westerly  In  the 
san>e  course  to  the  above-defined  westerly 
iMHUidary  line."  On  the  18th  day  of  October. 
18S5,  she,  for  a  lllLe  consideration,  by  separate 
^leeda.  without  covenants,  conveyed  to  ber  two 
SODS.  Uerritt  W.  Burvi  eU  and  Roltert  N.  Bur- 
w^tiU  the  portions  of  said  txact  marked  "2"  and 
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*^**  respective,  on  the  annexed  map.  The 
descrlpti<»i  of  the  land  cooveyed  in  Herrltf  s 
deed  Is  as  follows:  "A  lot  of  land,  with  tbe 
dwelling-house  known  as  'No.  2&0  Cedar  Street* 
thereon,  and  Is  bounded  easterly  by  Cedar 
street,  one  hundred  and  thirty  (130)  f^; 
northerly,  two  hundred  and  thirty  feet,  by  land 
of  KUsabeth  R.  R  Clark;  west^ly.  one  hun- 
dred and  thirty  feet,  by  land  herein  conveyed 
to  said  Merrltt  W.  Burwdl;  and  southerly, 
two  hundred  and  thirty  feet,  by  land  by  me 
conveyed  to  Robert  N.  BurwelL  Said  sonth- 
eiiy  boundary  line  Is  a  straight  line  drawn 
westerly  at  right  angles  to  tbe  west  line  ot 
Cedar  streat,  from  a  point  in  said  west  line  dis- 
tant one  hundred  and  seventeen  feet  northerly 
from  the  north  line  of  land  of  the  New  Haven 
and  Derby  Railroad  Ctunpany,  wbm  meaam^d 
OK  said  west  line  of  Cedar  street"  On  the 
dellva7  of  this  deed,  Menitt  took  poaseadon 
of  the  land  desoribed  Otereln,  and  dispossessed 
the  plaintifT  of  the  strip  of  land  hereinafter 
described,  nntU  the  defendant,  Beloir,  took  pos- 
session, as  hereinafter  stated.  The  deserip<ion 
of  the  land  in  Robert's  deed  is  as  follows:  "Lot 
of  land  on  tbe  west  side  of  Cedar  street  with 
all  bnUdlngs  thereon,  and  is  bounded  easterly 
by  Cedar  street  one  hundred  and  seventeen 
feet;  northerly,  two  Irandred  and  thirty  feet, 
by  land  of  said  Uerritt  W.  BnrweU,  1^  a 
straight  line  drawn  at  tight  angles  to  the  west 
line  of  Cedar  street  from  a  pobit  fa  said  west 
Une  one  hundred  and  scvoiteen  feet  dlstaat 
northerly  from  land  of  the  New  Haven  and 
Derby  RaUroad  Company,  whoi  measured  on 
said  west  line  of  Cedar  stseet;  westerly,  by 
land  ot  said  Merrltt  W.  Harwell,  one  hundred 
and  seven  feet;  and  southerly,  two  htmdred 
and  thirty  feet,  by  land  of  said  railroad  com- 
pany." The  tract  conveyed  to  Mrs.  Clark  la 
ttie  tract  marked  "1"  on  the  map  annexed, 
and  there  is  no  contest  about  any  bounduy  of 
this  tract  except  the  southem  boundary.  Thm 
eastnn  boundaiy  of  It.  122  feet  on  Cedar  street, 
would  extend  from  the  Bombam  land  en  the 
north  to  the  point  marked  "X"  on  the  map; 
while  the  point  on  Cedar  street  described  hi 
the  deed  as  247  fbet  northerty  from  land  of 
the  New  Haven  &  Derby  Railroad  is  the  point 
marked  "Y"  on  the  annexed  map,  which  Is 
only  117.06  feet  from  the  Bamfaam  Une.  Tbe 
distance  between  "X"  and  "T"  is  4.04  feet, 
and  the  strip  of  land  inclosed  by  tbe  lines  run- 
ning westerly  from  these  points,  as  shown  on 
the  map,  Is  the  one  In  dispate.  If  the  deed  to 
Mrs.  Clark  conveyed  this  strip  to  her,  she  be- 
came possessed  thereof  on  Its  delivery,  in  April, 
1895.  Prior  to  ttie  bringhig  of  this  suit,  Mer- 
rltt W.  Burwell  gave  to  the  defendant,  Beloff, 
a  bond  for  a  deed  of  a  portion  of  the  premises 
conveyed  to  Merritt  by  his  mother,  hi  which 
he  agreed  to  convey  to  Beloff  the  disputed 
strip  as  part  of  the  land  agreed  to  be  conveyed, 
and  allow  BelofT  to  enter  at  once  and  take 
possession  of  the  land  described  in  the  bond; 
and.  pursuant  to  said  bond,  Beloff  entered  up- 
on said  strip,  and  dispossessed  the  plalntiflT  off 
the  same  prior  to  the  toingtns  of  ntft. 
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Bnltseqiaently,  after  snlt  was  brought,  a  deed 
was  made  and  ddlrered  to  Bdoff  pursuant  to 
•aid  bond. 

SL  P.  Arrtne  and  George  B.  Beers,  for 
plaintiff.   Bernard  B.  Lynch,  for  defendant. 

TORRANCE,  J.  (after  stating  the  facts). 
The  qnestlon  in  this  case  ia  whether  the  deed 
from  Mrs.  Burwell  to  Mrs.  Clark,  in  April, 
189C,  conveyed  a  lot  of  land  on  Cedar  street 
with  a  frontage  of  122  feet,  or  one  with  a 
frontage  of  substantially  only  117  feet.  At 
the  time  that  deed  was  made,  Mrs.  Burwell 
owned  the  entire  tract  of  land  fronting  on 
Cedar  street,  between  the  Burnham  land  and 
the  land  of  the  railroad  company,  having  a 
frontage  of  snbstantlally  SG4  feet  As  the 
owner  of  this  entire  tract,  Mrs.  Bnrwell,  In 
April,  1895,  couTeyed  the  northerly  portion  of 
it  next  to  the  Buroham  land,  to  her  daughter, 
by  the  deed  here  In  quesdoo,  hi  which  the 
easterly  and  southerly  boundaries  of  the  land 
(Wiveyed  are  described  as  follows:  "Bound- 
ed easterly  by  Cedar  street  one  hundred  and 
twenty-two  feet;  southerly,  two  hundred  and 
nineteen  feet  more  or  less,  by  my  own  land, 
from  which  it  is  separated  by  a  straight  line 
drawn  westerly  from  the  west  line  of  said 
street,  at  right  angles  thereto,  from  a  point 
In  said  west  line  of  said  street  two  hundred 
and  forty-aeven  feet  northerly  from  the  land 
of  the  New  Haven  ft  Derby  Railroad  Com- 
pany, when  measured  on  said  weateriy  iine 
of  Cedar  street."  We  have  here,  upon  the 
agreed  facts,  a  repugnancy  between  what 
may  be  regarded  as  two  calls  In  this  deed, — 
between  a  call  which  locates  the  point  In 
question  as  being  122  feet  from  the  Bum- 
ham  land,  and  one  which  locates  It  117  feet 
from  that  land,  for  that  is  the  apparent  ef- 
fect of  the  second  call  when  applied  to  the 
land;  and  the  question  is,  which  shall  con- 
trol? Under  the  circumstances  disclosed  by 
the  record,  we  think  the  first  should  control. 

In  the  first  place,  we  think  this  Is  so,  inde- 
pendently of  the  rule  that  the  deed  should 
be  construed  In  favor  of  the  grantee  as 
against  the  grantor,  because  such  a  construc- 
tion will  best  carry  out  the  Intent  of  the 
parties  apparent  upon  the  face  of  the  deed, 
which  Is  the  matter  of  chief  Importance  in 
cases  of  this  kind.  In  descriptions  of  land, 
the  rule  is  that  that  part  which  is  most  ma- 
terial In  importance  and  certainty  shall  pre- 
vail. In  the  deed  In  question,  the  grantor, 
by  the  words  "bounded  easterly  by  Cedar 
street  one  hundred  and  twenty-two  feet" 
first  fixes  the  southeast  comer  of  the  lot  to 
be  conveyed  at  a  point  122  feet  from  the 
Bumham  land,  which  last  was  a  known  and 
fixed  point  This  sufficiently  and  definitely 
fixed  the  east  boundary  Une  and  pohit  of  de- 
parture for  the  south  boundary  line,  and  de- 
termined the  amount  of  frontage,— an  Im- 
portant and  controlling  matter  in  the  con- 
veyance of  a  city  lot  About  this  point  as 
fbna  fixed,  tbere  could  be  no  mistake  m  mis- 


apprehension. Had  tiie  grantor  stopped 
here,  and  run  the  aoutheriy  line  from  this 
point,  there  would  have  been  no  room  for 
dispute:  but  she  goes  further,  and  locates 
the  southeast  comer  of  the  lot  by  a  meas- 
urement from  her  south  boundary  line  as 
well.  Upon  the  record,  we  are  bomid  to 
assume  that  In  locating  this  southeast  comer 
by  both  measurements,  she  intended  to  lo- 
cate, and  supposed  she  was  locating.  It  at 
one  and  the  same  point  on  the  west  side  of 
Cedar  street  Certainly,  It  would  be  very 
unreasonable  to  hold  that  In  adopting  both 
measurements,  she  deliberately  Intended  to 
designate  two  distinct  and  separate  points. 
Her  apparent  Intent  In  adding  the  second 
call  is  merely  to  locate  In  different  ways  one 
and  the  same  point  It  is  as  if  she  had  said 
In  the  deed:  "The  southeast  comer  of  the 
lot  Is  at  a  point  on  the  west  side  of  Cedar 
street,  122  feet  south  of  the  Bumham  land, 
which  point  is  also  247  feet  north  of  the 
railroad  land."  She  said  this  In  effect  and 
undoubtedly  t>e11eved  It  to  be  true.  On  the 
face  of  the  deed,  then,  It  thus  appears  that 
she  Intended  to  convey  a  lot  with  a  frontage 
of  122  feet  from  the  Bumham  land,  and  sup- 
posed this  would  leave  herself  a  frontage  of 
247  feet;  or,  at  least  such  an  intent  appears 
more  clearly  than  does  the  contrary  Intent 
to  give  a  frontage  of  only  117  feet  There 
Is  nothing  in  the  language  of  the  second  call 
that  clearly  Indicates  an  intent  to  alter  the 
location  of  the  southeast  comer  already  made, 
or  to  cut  down  the  frontage  already  express- 
ly fixed.  If  she  had  hitended  it  to  ha.ve  an 
effect  of  this  kind,  such  intention  ahonld  have 
been  clearly  expressed.  On  the  whole,  we 
think  the  first  call  should  control  In  Bxtag 
the  southerly  boundary  line,  because  It  is 
the  most  certain,  and  therefore  this  conatmc- 
tion  will  best  carry  out  the  Intent  of  the 
parties,  so  far  as  it  is  dearly  expressed  In 
the  deed. 

In  the  next  place,  we  arrive  at  this  same 
result  If  we  apply  the  rale  that  the  words 
of  a  deed  shall  be  construed  moat  Btrongl; 
against  the  grantor.  This  rule  does  not 
mean  that  the  words  of  the  deed  are  to  be 
twisted  out  of  their  proper  meaning,  or  that 
a  meaning  that  ahaU  work  a  wrong  or  in- 
justice shall  be  Imputed  to  them.  It  only 
means  that  If  the  words  are  capable  of  two 
or  more  meanings,  and,  after  all  the  legiti- 
mate aids  to  the  discovery  of  their  meanii^ 
hare  been  used,  we  are  still  unable  to  de- 
termine which  of  those  meanings  was  the  one 
Intended,  we  must  take  that  one  of  than 
which  Is  most  favorable  to  the  grantee,  if 
that  works  no  wrong  or  Injustice  to  any  one 
Elph.  Interp.  Deeds,  rule  21,  and  cases 
This  rule  Is  recognized  in  this  state,  though 
its  application  is  not  very  frequent  Bush 
nell  V.  Proprietors  of  Ore  Bed,  81  Conn.  150; 
Hoyt  V,  Ketcham,  54  Conn.  00,  63,  5  All. 
606.  The  dispute  In  this  case  Is,  hi  effect, 
between  the  grantor  and  grantee  In  the  deed 
to  Mrs.  Clark,  for  the  defendants  dalm  tinder 
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a  RubsequeDt  deed  of  Mrs.  Bnrwell.  In  this 
caM  tbe  language  of  tbe  deed  la  aasceptlble 
of  different  meanings,  and  planalble  reasons 
can  be  glren  In  Ulvot  of  eltber  of  the  op- 
posite meanings  contended  for  by  tbe  par- 
ties. If  we  assume  that  It  la  not  clear  npon 
tbe  record  which  of  these  meaning  should  be 
adopted,  and  that  a  good  deal  of  doubt  ex- 
ists about  this  matter,  then,  we  think,  the 
aboTe  rule  would  resolve  the  doubt  In  faror 
of  the  plaintiff.  The  superior  coort  Is  ad- 
vised that  the  deed  of  Mrs.  Burwell  to  Mrs. 
Clark,  referred  to  In  the  agreed  statement 
of  facts,  conveyed  to  the  latter  the  strip  of 
land  In  dispute  In  this  case,  and  that  Judg- 
ment should  be  rendered  for  tbe  plalntlft 
Tbe  ottier  Judges  concurred. 


BAXTER  V.  GAMP, 
(SuptMue  Court  of  Errors  of  Gonneetlcut. 
Nov.  29.  1898.) 
ObSTBicTs— Parties  —  FLSADino  —  Siqvatuebs— 

CaKCBIXATIOM— EVIDE!«CE— DeCUlHA- 
T10X8— BURRBX  OW  PkOOP. 

1.  A  contract  made  by  one  with  his  wife,  who 
bad  loaned  him  mone}[,  to  pay  it  after  her 
death,  to  her  sod  if  living.  If  not  to  her  nest 
heirs  to  the  property,  without  Interest  till  after 
her  death,  can  be  sued  on  only  bj  her  per- 
•onal  representative;  It  not  beinc  executed  for 
the  direct,  sole,  and  exclusive  beneflt  (tf  the 
son,  or  as  in  the  nature  of  a  family  settlement. 

2.  A  complaint  should  not  state  a  caase  of 
action  Iq  two  counts.— one  as  on  a  promissory 
note,  describing  it,  and  oiaking  it  an  exhibit; 
the  other  setting  oat  the  circumstances  snr- 
tonnding  the  making  of  the  instrument,  made 
an  exhiUt,  and  the  events  succeeding. 

3.  Claim  for  relief  should  not  be  appended  to 
each  count,  but  be  made  only  at  the  end  of  the 
eomplaint. 

4.  Relief  asked  cannot  be  considered  equi- 
table merely  because  of  the  concluding  words 
"such  other  relief  as  is  Just  and  right  in  the 

firemises";  Practice  Book.  p.  13,  S  lO.  provid- 
ag  "a  party  seeking  equitable  reHef  snail  ape- 
cincally  demand  it.  as  auch,  unless  tbe  nature 
of  the  demand  itself  indicated  that  the  relief 
sought  is  equitable  relief"]  and  the  complaint 
being  for  collection  of  a  note,  and  occasion  for 
equitable  accounting  being  suggested  by  nritber 
the  terms  of  the  agreement  nor  the  drcuni' 
stances  alleged. 

5.  As  evidence  that  a  wife  had  authorised 
cancellation  of  her  husband's  signature  to  an 
agreement  with  her  to  pay  a  certain  sum  to 
her  son  on  her  death,  it  cannot  be  shown  that 
the  husband  paid  more  than  the  amount  for 
the  expenses  of  her  last  sickness  and  funeral, 
and  that  be  bad  but  small  means. 

6.  Gen.  St.  {  1094.  authorizing  admlssloD  of 
declarations  of  deceased  in  actions  by  or 
against  representatives  of  deceased,  does  not 
make  them  admissible  in  an  action  against  de- 
ceased's husband  by  faer  sou,  on  contract  made 
by  the  husband  with  tbe  wife  that  on  her 
death  he  would  pay  the  son  a  certain  amount. 

7.  Declarations  of  deceased  on  handing  to 
her  son  an  agreement  of  her  husband  with  her 
to  pay  her  son  a  certain  amount  on  her  death 
are  not  part  of  the  res  gestae  attending  the 
delivery  of  the  paper. 

S.  Defendant's  testimony  that  he  canceled 
hla  signatnre  to  the  agreement  wfth  his  wife 
Immediately  after  It  was  made,  and  with  her 
Gonaent,  cannot  be  corroborated  hjr  testimony 
of  witness  that  defendant  had  long  before  told 
him  the  same  thing. 


0.  Though  the  Instrument  sued  on,  by  which 
defmdant  agreed  with  his  wife  to  a  cwtain 
sum.  m  her  death,  to  plaintiff,  showed  either 
that  his  signature  bad  been  crossed  out,  or  had 
been  written  over  a  line  of  crosses  such  as  are 
commonly  used  for  canceling  written  words,  or 
that  it  bad  been  rewritten  or  retraced  over  a 
previous  signature,  which  had  beeu  first  erased, 
and  extrinsic  evidence  was  necessary  to  dis- 
close which  of  these  things  was  tme,  and 
though  defendant  admitted  that  be  crossed  out 
his  signature,  defendant  baa  not  the  burden  oC 
showing  that  he  made  the  crosses  with  his 
wife's  consent;  plaintiff,  met  by  a  traverse, 
being  bound  to  prove  that  defendant's  signa- 
ture was  still  oo  the  Instrument,  or  was  when 
delivered  to  his  wife,  and  had  not  dnce  been 
canceled  with  her  consent;  and  no  presump- 
tion being  raised  by  the  condition  of  the  Instru- 
ment, and  defendant's  admisston  that  thm  was 
a  cancellation  without  her  conaent 

Appeal  from  court  of  common  pleaSr 
New  Haven  county;  James  Bishop,  Judge, 

Action  by  Dwlght  G.  Baxter  against  Alex- 
ander Camp  for  damages  or  other  relief  on 
a  special  contract  Judgment  for  plaintiff 
for  feoo.   Defendant  appeals.  Reversed. 

The  finding  showed  these  tects:  The  de- 
fendant was  married  after  1877  to  Edith  B. 
Smith,  who  then  had  one  child,  the  plaintiff. 
She  furnished  him  money  to  nee  In  his  busi- 
ness, and  he  made  a  will  In  her  favor.  fiOie 
expressed  a  fear  lest  he  might  change  It,  and 
be  thereupon  executed  and  delivered  to  her 
the  following  paper:  "Madison,  June  20th, 
1887.  I  do  promise  to  pay  my  wife's  son, 
Dwlght  G.  Baxter,  the  sum  of  eight  hundred 
dollars  after  her  decease  if  living.  If  not  to 
her  next  heirs  to  the  propoty,  without  inters 
est  till  after  hex  death.  Alexander  Camp." 
Afterwards,  on  finding  that  she  had  a  fatal 
dlaeue,  she  gave  the  paper  to  ttie  plaintiff, 
saying  the  defendant  would  pay  K,  and  there 
would  be  no  trouble  about  It  He  gave  no 
consideration  to  the  defendant  for  It  After 
her  death,  be  demanded  payment  which  was 
refused.  On  the  trial,  the  defendant  testi- 
fied that  he  canceled  Us  signature  to  the 
paper  immediately  after  It  was  made,  and 
did  so  with  his  wife's  consent  The  paper, 
when  produced  In  evidence  by  Oie  plaintiff, 
bore  on  Its  Hee  evidence  of  erasures  npon 
that  part  of  It  covered  by  the  algnature;  and 
also  showed  either  that  several  crosses  wltti 
Ink  had  been  written  over  the  signature  (or 
over  a  previous  signature  In  tbe  same  plae^ 
which  had  since  been  retraced  or  rewritten), 
or  that  the  present  signature  had  been  writ- 
ten over  such  crosses,  it  was  Impossible  to 
tell  wblch  of  these  things  had  been  done. 
The  court  thereupon  held  that  the  burden  of 
proof  -WMM  on  the  defendant  to  show  tliat 
after  the  execution  and  dellv^  of  the  pap^r 
to  fals  wife,  he  had  erased  his  signatnre  with 
her  knowledge  and  consent,  and  that  he  had 
not  fulfilled  that  burden.  In  coming  to  this 
ccmdnsion,  the  court  took  Into  consideration 
the  fact  that  the  wife  gave  the  paper  to  the 
plalntlfl,  and  her  remark  made  on  that  oc- 
caiton.  As  tending  to  show  ttiat  she  did 
authorise  such  cancellation,  the  defOndant 
offered  evidence  that  he  had  paid  mrae  than 
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9800  for  ttie  axpente*  of  hla  wife's  last  stck- 
uew  and  faneial,  and  also  ttiat  during  her 
lajrt  years,  and  ever  since,  be  had  no  projierty 
■except  a  farm  In  Madlswi,  on  vhlcb  they 
lived,  of  small  ralne.  Tbls  evidence  was  ex- 
cluded. He  also  prodvced  a  witness  by 
whom  be  offered  to  show,  to  corroborate  his 
(the  defendant's)  testimony  abont  the  note, 
that  be  bad  long  before  tcM  the  same  story 
to  the  witness,  nus  was  also  excluded. 
WltuMsea  for  the  jdalntUf  were  allowed  to 
testily,  against  the  defendants  ,obiectloo, 
that  bis  wife,  after  learning  the  fatal  nature 
of  ber  disease,  told  them  that  she  hod  lent 
mtmey  to  the  defendant,  and  that  be  bad 
given  bar  a  note  for  it.  Claims  were  made 
by  the  defendant  and  overruled,  that  the 
paper  was  not  a  note;  that  no  Indebtednen 
■exlstod  from  the  def&ndant  to  the  plaintiff; 
and  so  that.  If  any  action  would  lie,  It  must 
be  one  by  the  administrator  ot  tbe  wife's 
estate. 

Hrary  O.  Newton,  for  appellant  Oswln 
H.  D.  Fowler,  for  appellee. 

BALDWIN,  J.  <after  stating  tlie  facts).  The 
main  question  in  this  case  Is  wlietber  an  ac- 
tion upon  a  simple  contract,  by  the  perform- 
ance of  whlcb  a  third  party  would  receive  a 
direct  benefit,  can  be  maintained  by  him. 
The  general  prlncIpleB,  upon  the  application 
of  which  the  answer  must  depend,  are  well 
settled.  Briefly  stated,  they  are  these:  An 
action  at  law  for  the  breach  of  a  contract  can 
only  be  brought  by  a  party  to  the  contract 
It  rests  on  a  violation  of  an  oUigatiou  to  the 
plaintiff,  wbich  the  defendant  bad  assumed 
and  promised  him  to  perform.  If  the  con- 
tract does  not  state  in  express  terms  to  whom 
the  promise  Is  made,  tiie  law  declares  that  It 
Is  made  to  the  perstm  from  whom  i>roceeded 
the  consideration  by  wbich  It  is  supported. 
Treat  v.  Stauton,  14  Conn.  44S,  461.  If  It 
names  a  party  to  tbe  cmtract  as  the  promisee, 
a  third  party  may  maintain  an  action,  the 
contract  not  being  under  seal,  on  proof  that 
the  other  acted  in  the  transaction  merely  as 
bis  agent;  and  bo  assumpsit  may  be  main- 
tained against  such  a  party,  though  tbe  con- 
tract with  tbe  agent  be  under  seal,  if  tbe  prin- 
cipal's interest  appears  upon  Its  face,  and  be 
has  accepted  the  benefit  of  Its  performance. 
Brigga  V.  Partridge,  64  N.  X.  357.  364.  There 
are  certain  classes  of  cases  whlcb  are  often 
treated  as  establislilng  exceptions  to  these 
rules  of  decision,  but  which  can,  with  at  least 
equal  propriety,  be  deemed  Illustrations  of 
tbelr  rightful  application  under  exceptional 
conditions.  One  clasa,  found  mainly  In  the 
older  English  reports,  and  unsupported  by 
the  later  ones,  springs  out  of  contracts  In  the 
nature  of  nurrlage  or  family  settlements,  un- 
der wblcb  a  direct  benefit  Is  secured  to  chil- 
dren or  other  near  relatives.  Here  the  unity 
of  the  family  has  been  taken  Into  account, 
and  the  consideration  of  marriage  deemed  to 
extend  ta  Its  Issue.  Another  class  embraces 


promises  of  a  certain  bind,  made  to  <hm  man 
for  tiie  direct  sole,  and  exclusive  ben^  of 
anoth».  Thus,  O.  may  soe  for  num^  paid 
to  A.  for  his  use  by  B.,  when  it  was  part  of 
their  sgieement  ttiat  the  paymoit  and  Its  ob- 
ject should  be  conunnnkated  to  him.  Hoe 
A.  Is  In  the  posltkm  of  a  forwarding  agent  for 
C,  and  when  tbe  latter  is  Informed  of  tht 
transaction,  and  asaents  to  It  this  may  be 
pHVeriy  treated  as  a  latlficatttnL  Tbne  are 
other  instances.  Including  bailments  In  tmst 
or  to  hold  for  a  third  person,  under  cta^nun- 
Btancea  Implying  the  assumption  of  a  spedfie 
duty  towards  him,  that  cannot  be  brought  un- 
der the  law  of  principal  and  agent  under 
which  an  eqnItaUe  action,  at  least  can  be 
sustained  hy  one  not  a  party  to  a  contract  to 
secure  Its  benellts;  but  the  remedy  can  never 
be  pressed  beyond  the  right  and  can  seldom. 
If  ever,  extend  to  a  stranger  to  tbe  considera- 
tion, who  is  not  In  some  relatkm  of  privity 
with  tbe  nominal  promisee.  Treat  v.  Stan- 
ton, 14  Conn.  446;  Woodbury  Sav.  Bank  v. 
Charter  Oak  Ins.  Co.,  29  Conn.  374;  Clapp  v. 
Lawton,  31  Cbnn,  95;  Meech  v.  Ensign,  49 
Conn.  191;  National  Bank  v.  Grand  Lodge, 
98  U.  S.  128;  Bank  v.  Rice,  107  Mssbl  37; 
Tweddle  v.  Atkinson,  1  Best  ft  S.  388;  PoL 
Cont  c.  5.  Unguarded  expressions  are  to  be 
foimd  in  some  of  the  earlier  opinions  of  this 
court  which  countenance  the  broad  proposi- 
tion that,  where  a  promise  is  made  to  one 
man  for  the  benefit  of  another,  the  latter  may 
sustain  a  suit  upon  that  promise;  but  no 
such  doctrine  has  evo:  been  applied  to  govern 
our  determlnationa  of  a  cause.  Crocker  v. 
Hlg^ns,  7  Conn.  342;  Steene  v.  Aylesworth, 
18  Conn.  244,  2S2. 

Tbe  contract  which  Is  the  foundation  of 
this  suit  was  made  between  a  husband  and 
wife,  who  married  after  tbe  act  of  1877  (Gen. 
St.  S  2796)  went  Into  effect  The  defendant 
had  received  money  from  her  to  use  In  h^ 
business.  Tbey  evidently  meant  by  this  pa- 
per to  state  tbe  amount  for  wbicA  he  was  to 
be  accountable;  to  preclude  any  dalm  for  In- 
terest apon  It  during  her  life;  and  to  secure 
it  upon  her  decease  to  tltose  nearest  to  ber  in 
blood,  who  would  naturally  succeed  to  ber  es- 
tate. The  sum  thus  ascertained  Is  described 
as  "property."  and,  in  the  event  of  her  sur- 
viving her  son,  vras  to  pass  In  the  ordinary 
lines  of  Inheritance.  Such  an  Instrument  can- 
not be  regarded  as  executed  for  the  direct 
sole,  snd  exclusive  benefit  (tf  the  plaintiff, 
nor  yet  as  in  the  nature  of  a  family  settle- 
ment Its  Immediate  object  was  to  protect 
the  Interests  of  bis  mother.  It  was  the  ad- 
Justment  of  an  unsettled  account  ftdlowed  by 
provisions  designed  to  serve  the  purpose  of 
a  testamentary  disposition.  It  does  not  ap- 
pear that  tbe  parties  to  the  sgreement  Intend- 
ed or  contemplated  that  the  plaintiff  should  be 
Informed  of  its  existence  during  his  mother^s 
life.  It  does  appear  from  Its  face  that  be 
could  derive  no  benefit  whatever  from  Its  pro- 
visions should  be  not  survive  her.  The  only 
party  who  can  sue  at  law  for  a  failuza  to  pet- 
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fiiim  It  Is  the  perBonal  rspreaentatlTe  of  Mm. 
Camp;  and  the  claim  made  by  the  defendant 
In  the  court  of  common  pleaa  that  If  any 
such  action  woidd  Ue,  It  mnst  be  one  by  the 
admlnlBtnter  of  her  estate,  should  have  been 
BUBtalned.  It  would  not  be  our  duty  to  order 
a  new  trial  on  this  account  If  the  error  were 
one  that  could  not  have  affected  the  appellant 
Injuriously.  Pnb.  Acts  1897,  p.  892,  S  15- 
Such  would  be  Its  chacacter  It  the  plaintiff 
could  have  maintained  an  action  for  equitable 
relief,  and  compelled  the  defendant,  in  that, 
to  account  to  him  for  an  amount  equal  to 
that  of  the  damages  which  he  has  recovered 
In  the  Judgment  appealed  from.  But  to  any 
such  action  the  administrator  of  Mrs.  Camp's 
estate  would  be  an  indispensable  party,  and 
ive  cannot  say  that  In  one  brought  by  him, 
or  In  which  he  was  made  one  of  the  defend- 
ants, the  same  resnlt  would  hare  been 
reached. 

The  present  suit  most  be  regarded  as  one 
sonnding  In  damages  only.  The  plaintiff  has 
set  forth  bis  cause  of  action  In  two  counts. 
The  Qrst  Is  In  the  form  of  a  complaint  upon 
a  promissory  note,  describing  the  paper  which 
has  1>een  under  consideration  as  such,  and 
making  It  an  exhibit  The  second  states  that 
the  plaintiff  is  the  son  and  sole  heir  of  Mrs. 
Gamp;  that  she  owned  separate  property, 
which  she  transferred  to  the  defendant  on  his 
siring  her  a  note  for  $800,  of  which  the  ex- 
hibit Is  a  copy;  that  she  agreed  to  accept  It 
and  did  accept  It,  In  fall  satisfaction  of  her 
claim;  that  she  afterwards  delivered  It  to 
the  plaintiff,  and  has  since  died;  and  that  the 
defendant,  though  payment  has  been  demand- 
ed, refuses  to  mate  It  or  to  account  to  the 
plaintiff  for  said  sums  In  any  manner.  To 
the  first  count  la  appended  a  claim  for  $900 
damages;  to  the  second,  two  claims,— one  for 
f  000  damages,  and  one  for  "such  other  relief 
as  is  Just  and  right  In  the  premises."  There 
was  no  propriety  In  thus  dividing  the  state- 
ment of  the  cause  of  action.  Whatever  cause 
there  was  for  bringing  suit  arose  out  of  a 
single  transaction,  and  that  was  fully  stated 
in  the  second  count  C^ft  Refrigerating 
Mach.  Co.  V.  Quinnipiac  Brewing  Co.,  63  Conn. 
B61,  664,  29  Atl.  76.  Calling  the  exhibit  a 
note  did  not  malce  It  such;  nor  was  It  mate- 
rial to  the  tight  of  recovery  whettier  It  was 
or  was  not  of  that  character. 

It  Is  also  a  violation  of  the  rales  of  plead- 
ing. In  any  case  of  a  complaint  containing 
several  counts,  to  ^pend  to  each  separate 
datms  for  relief.  Such  claims  follow  the 
complaint  as  a  whole.  The  plaintiff  Is  to 
state  his  whole  case  first,  and  then  the  re- 
lief which  he  seeliB,  whether  it  be  of  one  or 
sereral  kinds,  and  whether  referable  to  all 
or  to  but  one  or  more  of  the  several  counts. 
The  only  possible  ground  for  considering  the 
relief  asked  in  this  action  to  be  of  an  equita- 
ble nature  is  the  second  claim.  The  rale  on 
this  subject  is  that  "a  party  seeking  equita- 
ble rebef  shall  spectflcally  demand  it,  as  such, 
anlen  tbe  nature  of  tiie  deoaaiul  itself  Indi- 


cates tbat  the  relief  sought  la  equitable  re- 
Uef."  Practice  Book,  p.  13,  S  10.  Notbluft 
of  Mbst  kind  Is  Indicated  In  either  count 
Bkcb  purports  to  be  for  the  collection  of  an> 
Indebtedness  by  note,  and  Delther  the  terma 
of  tbe  agreement,  called  by  that  name,  nor 
the  drcnmstances  alleged,  suggest  any  occa- 
sion for  an  equitable  accounting. 

As  a  new  trial  or  a  new  suit  may  bring  up* 
again  some  of  the  questions  as  to  tbe  ad- 
mission or  weight  of  evidence  which  were 
made  in  the  court  below,  and  Involved  In  the 
reasons  of  appeal.  It  Is  necessary  to  Aiwpote 
of  them,  so  far  as  may  be,  at  this  time. 

Testimony  as  to  what  the  defendant  had  ex- 
pended for  the  charges  of  bis  wife's  last  sick- 
ness, and  of  her  funeral,  and  of  his  narrow 
means,  was  property  excluded.  It  did  not 
come  within  tbe  issue.  But  we  express  no 
<9inion  as  to  whether  these  facts  might  not 
be  taken  Into  account  In  adjusting  any  de- 
mand against  hhn  In  favor  of  her  personal 
representatives,  or  in  which  they  may  have- 
an  Interest  As  to  that  hei  has  not  been 
heard,  and  the  occasion  for  considering  it 
has  not  arrived. 

There  was  error  In  the  admission  of  Mrs. 
Camp's  oral  declarations.  Gen.  St  |  1004, 
only  applies  In  favor  of  those  who  sue  or  de- 
fend in  the  mterest  of  tbe  estate,  either  as 
personal  representatives,  heirs,  and  distribu- 
tees, or  puchasers  by  will.  It  does  not  em- 
brace purchase  contract  Lockwood 
V.  liockwood,  66  Conn.  106,  14  AU.  293;  PIx- 
ley  V.  Eddy,  66  Conn.  836,  16  Atl.  758.  Nor, 
so  far  as  conceras  her  remarks  to  the  plain- 
tiff, can  they  be  deemed  part  of  tbe  res 
gests  attending  the  delivery  of  the  paper. 
They  went  to  char&cterlBe  or  explain,  not 
that  act  but  a  prior  transaction. 

The  witness  offered  to  corroborate  the  de- 
fendant's testimony  by  proof  of  his  previous 
statements  to  ttie  same  effect  was  property 
excluded.  Supply  Co.  t.  Cox,  68  Conn.  880, 
86  Ati.  797. 

The  instrument  In  suit  when  produced  In 
court,  showed  upon  Its  face  either  that  the 
signature  had  been  crossed  out  or  that  It  had 
been  written  over  a  line  of  crosses  such  as 
are  commonly  used  for  canceling  written 
words,  or  that  it  had  been  rewritten  or  re- 
traced over  a  previous  signature,  which  had 
been  first  erased.  Which  of  these  things  was 
trae  could  only  be  disclosed  by  extrinsic  evi- 
dence. The  defendant  took  the  stand,  and 
testified  that  he  had  crossed  out  his  signa- 
ture immediately  after  making  It  and  long 
before  It  came  Into  the  bands  of  the  plain- 
tiff. Thereupon  the  court  raled  that  as  he 
admitted  that  he  made  the  crosses,  he  had 
the  burden  of  proving  that  he  made  them 
with  his  wife's  consent  and,  though  he  also 
testified  that  she  gave  this,  found  the  fact 
against  him.  The  term  "burden  of  proof*  la 
an  ambiguous  one.  It  may  be  used  to  Indi- 
cate the  burden  which  rests  on  every  party 
to  a  cause,  presenting  a  daim  for  relief  or 
pleading  In  aroidance,  of  going  forward,  If 
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he  be  met  by  a  traverse,  and  establishing  what 
is  well  defined  by  an  aattaoritative  writer  on 
tlie  law  of  evidence  (who  has  done  much  to- 
wards setting  it  In  sdeatlflc  form)  as  **the  total 
proposition  or  series  of  propositions  which  con- 
stitute bis  disputed  case."  Tbayer,  Prelim. 
Treatise  Et.  380.  It  may  also  be  used  to 
denote  a  duty  cast  by  law  upon  one  party 
to  meet  and  rebut  the  effect  of  some  piece 
of  evidence  Introduced  by  the  other,  by  proof 
of  what  may  suffice  to  overbear  It  In  the 
mind  of  tiie  trior.  In  the  flndlng  In  the 
present  case  It  la  obviously  employed  In  the 
latter  signification.  The  court  of  common 
pleas  held  that  the  produt^on  of  the  paper 
In  the  condition  in  which  it  was,  followed  by 
the  admission  of  the  defendant  that  he  had 
canceled  hli  signature  to  ft,  cast  upon  him 
the  duty  of  satisfying  the  trior  that  he  can- 
celed it  with  bis  wife's  consent.  The  bur- 
den of  proof,  so  far  as  regarded  the  duty  of 
going  forward  and  establishing  the  execu- 
tion of  the  Instrument  and  Its  delivery  to  | 
lilm  bearing  the  defendant's  signature,  was 
on  the  plalntlflT  from  first  to  last.  Taking  i 
the  term  In  this  sense,  it  is  true  that  the  bur-  , 
den  of  proof  never  shifta  Barter's  Ap- 
peal 63  Conn.  393,  403,  27  At).  073.  A  party 
is  always  and  continuously  bound  to  prove 
his  side  of  the  case  if  he  Is  met  by  a  trav- 
erse. But  he  may  adduce  some  evidence  to 
which  the  law  assigns,  prima  facie,  a  cer^ 
lain  degree  of  probative  efTect  Id  that 
event,  his  adversary  comes  under  the  bur- 
den of  meeting  the  presumption  thus  raised 
against  him  by  evidence  of  greater  weight. 
If  the  document  In  suit,  with  the  defendant's 
admission,  sufficed  in  law  to  create  a  pre- 
sumption that  the  signature  was  canceled 
without  Mrs.  Camp's  assent,  then  the  ruling 
in  question  was  correct;  and  then  only  since 
the  other  evidence  relied  on  by  the  trial  court 
as  to  the  declarations  of  Mrs.  Camp  was  Im- 
properly admitted. 

There  was  no  sufficient  ground  for  any  pre- 
sumption, either  of  law  or  fact,  which  could 
throw  upon  the  defendant  the  burden  to 
which  he  was  thus  subjected.  The  plaiutHTs 
case  rested  on  a  document,  the  defendant's 
signature  to  which  had  plainly  been  the  sub- 
ject of  erasure,  alteration,  or  cancellation. 
He  was  bound  to  prove  that  the  defendant's 
signature  was  still  up<m  it,  or  else  that  it 
was  upon  It  when  delivered  to  Mrs.  Camp, 
and  had  not  since  been  canceled  with  her 
consent  The  document  did  not,  alone,  estab- 
lish either  facL  Proof  that  the  defendant 
canceled  bis  signature  raised  no  presumption 
that  it  was  canceled  without  his  wife's  con- 
sent. Fraud  is  never  presumed;  and  still 
less,  crime.  The  question  presented  for  de- 
cision as  to  whether  the  alterations  were  au- 
thorized or  unauthorized  was  simply  becloud- 
ed by  an  aiH>eal  to  the  rules  respecting  bur- 
den of  proof  as  applicable  to  presumptions 
arising  in  the  course  of  a  trlaL  It  was  to  be 
decided  In  view  of  all  the  circumstances  be- 
fore the  court,  and  guided  by  no  other  rule  as 


to  the  onus  probudl  than  that  which  reqvlrea 
a  plaintiff,  where  the  defense  la  a  denial,  to 
prove  his  caw.  BaUey  v.  Taylor,  11  Cobl 
631.  There  la  error,  and  a  new  trial  li  or- 
dered.  The  oilier  Jadgee  ooncnited. 


GOODWIN  V.  TOUCT. 

(Soprcnw  Court  of  Errors  of  GonneetleiiL 
Nov.  29,  188a) 
HclIAinr  SoCtBTT— ElLLIXO  Axw&u. 
Oen.  St.  8  8670,  providing  that  an  ageat 
of  the  humane  society  may  destroy  any  animal 
"ia  bia  charge"  whm.  In  bis  judgment  and  that 
of  two  reputable  citisens,  audi  animal  appears 
to  be  'Mojared,  disabled,  diseased  past  recovefj. 
or  unfit  for  any  useful  purpose,"  does  Dot 
authorise  blm  to  take  so  animsi  properly  hitc^ 
ed  OD  a  street,  and  kill  it,  however  bad  its  cod> 
ditioD  may  be,  it  not  being  alMudoned  or  crn- 
elly  treated  or  having  any  contagious  disease; 
but,  to  authorixe  the  billing  under  such  coodi- 
tions,  be  must  have  taken  it.  and  the  owner 
neglected  to  retake  it  after  a  reasooab'e  time 
thereror,  under  sectioa  3067.  providing,  when 
any  person  arrested  for  cmeltT  to  animals  is 
at  the  time  In  charge  of  a  vehicle  drawn  by 
an  animal  cruelly  treated,  an  agent  of  the  aa- 
ciety  may  take  cDBrge  of  it.  and  shall  give  no- 
tice to  the  owner,  and  care  for  it  till  the  owner 
take  charge  of  it,  provided  he  shall  take  change 
of  it  within  00  daya,  and  there  shall  l>e  a  lien 
on  it  tor  such  care;  or  under  section  2068,  ao- 
thorizing  such  agent  to  take  charge  of  any  ani- 
mal found  abaadoned.  neglected,  or  cmeliy 
treated,  requiring  him  to  give  notice  to  the 
owner,  and  permitting  blm  to  provide  for  it  till 
the  owner  take  charge  of  it,  and  declaring  the 
expenses  of  such  care  a  charge  against  the 
owner. 

Case  reserved  from  court  of  common  pleas. 
Fairfield  county;  Howard  J.  Curtis,  Judge. 

Action  by  MelvtUe  O.  Goodwin  against  B. 
C.  Toucy.  Case  reserved,  on  a  finding  of 
facts,  for  the  advice  of  the  supreme  court  of 
errors.    Judgment  advised  tor  plaintiff. 

This  was  a  complaint  claiming  to  recover 
damages  for  a  certain  mare  taken  by  the  de- 
fendant on  the  7th  day  of  May,  18B5,  from 
and  out  of  the  possession  of  the  plaintiff, 
and  killed.  The  defendant  in  hia  answer 
Justified  the  taking  and  killing  of  the  said 
n>'ire  by  him  as  an  agent  of  the  Connecticut 
Humane  Society,  as  follows:  "(3)  That  on 
said  7th  day  of  May,  1885,  the  plaintiff  had 
In  his  possession  the  mare  referred  to  in  his 
complaint,  and  said  mare  was  not  properly 
cared  for.  waa  neglected,  cruelly  treated,  in- 
jured, disabled,  diseaaed  past  recovery,  and 
unfit  for  any  useful  purpose.  14)  On  said 
day.  the  defendant,  acting  as  an  agent  of 
said  society,  under  the  powers  conferred  on 
him  as  such  agent  by  the  statute  laws  of  the 
state  of  Connecticut  and  the  resolution  in- 
corporating such  soolety.  having  found  said 
mare  not  properly  cared  for.  neglected,  cruel- 
ly treated,  injured,  disabled,  diseased  past 
recovery,  and  unfit  for  any  useful  purpose, 
took  said  mare  into  bis  charge,  and  gave  no- 
tice to  the  plaintllT;  and  It  being  the  judg- 
ment  of  the  defendant,  as  such  agent,  that 
nld  mare  appeared  to  be  not  pnpeily  cared 
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for,  neglected,  cruelly  treated,  injured,  dis- 
abled, and  diseased  past  recovery,  and  unfit 
for  any  useful  purpose,  he  called  two  repu- 
table citizens  to  view  said  mare  In  tUs  pres- 
ence, first  glTlng  the  plaintiff  notice  thereof, 
and  an  oppwtunlty  to  select  one  of  said  citi- 
zens, which  he,  the  plaintiff,  did  not  do;  and 
said  two  reputable  citizens,  having  viewed 
said  mare  in  bis  presence,  cave  their  wrltteo 
certificate  that  said  mare  appeared  in  their 
Judgment  to  be  injured,  disabled,  and  dis- 
eased past  recovery  for  any  useful  purpose, 
as  provided  by  the  statute  laws  of.  the  state 
of  Connecticut;  be,  the  defendant,  acting  as 
such  agent  of  the  Connecticut  Humane  So- 
ciety, and  under  the  power  and  authority 
conferred  by  the  statute  laws  of  the  state, 
caused  said  mare  to  be  destroyed."  The 
plaintiff  demurred  to  the  defendant's  answer. 
The  court  pro  forma  overruled  such  demur- 
rer. The  plaintiff  then  made  replication, 
whjrein  be  admitted  that  the  defendant  was 
an  agent  of  the  humane  society,  but  In  sub- 
stance denied  all  the  otli»  facts  set  up  In 
the  answer. 

■There  was  a  trial.  The  court  made  a  find- 
ing of  facts,  and  reserved  all  the  questions 
arising  in  the  case  for  the  consideration  and 
advice  of  this  court.  The  finding  Is  this:  "(2) 
On  May  7th,  1895,  the  plaintiff  was  the  owner 
of  a  mare,  fit  for  some  useful  pur[>ose,  and 
of  the  value  of  $35.  (3)  On  said  day,  the 
plaintiff,  a  resident  of  Stratford,  drove  said 
mare,  harnessed  to  a  wagon,  to  Bridgeport, 
and  left  ber  properly  hltcbed  to  a  post  upon 
Middle  street,  In  said  city.  (4)  Said  mare, 
at  said  time,  had  a  raw  spot  upon  the  hack, 
another  upon  the  breast,  and  another  upon  a 
fore  leg,  each  about  the  size  of  a  silver  dol- 
lar. Upon  each  hind  leg  there  was  a  spavin, 
and  said  mare  was  very  thin,  and  apparent- 
ly underfed  and  111  cared  for.  Said  spavins 
were  Incurable.  (5)  About  two  o'clock  on 
said  day,  the  defendant,  an  agent  of  the 
Humane  Society  of  Connecticut,  saw  said 
mare  so  standing  on  said  street,  and,  after 
Inspecting  ber.  unfastened  her  from  the 
wagon,  and  tooic  her  to  a  livery  stable  on 
Fairfield  avenue,  in  said  city.  40)  Said  agent, 
in  80  doing,  was  acting  In  good  faith,  as 
afipent  of  said  society,  and  deemed  said  mare 
to  be  In  an  unfit  condition  for  use.  (7)  Said 
agent  left  a  card  on  the  wagoti  notifying  the 
owner  where  said  mare  could  be  found.  (8) 
The  plaintiff,  upon  returning  to  tbe  wagon, 
found  said  card,  and  went  to  tbe  stable  where 
said  mare  was.  The  defendant  Informed 
him  that  he  had  talcen  said  mare  as  agent 
of  said  society,  and  that  he  Intended  to  have 
her  examined  by  two  reputable  citizens,  with 
a  view  to  having  a  certificate  given  setting 
forth  her  condition,  and  then  having  tbe 
mare  killed,  if  her  condition  was  found,  by 
him  and  said  two  reputable  citizens,  upon  ex- 
omlDatiou,  to  Justify  such  course,  according 
to  law.  (9)  The  defendant  notified  the  plain- 
tiff that  he  mjgbt  name  one  of  the  two  rep- 
utable dtliens  to  examine  her,  but  the 


plaintiff  said  he  knew  no  one  to  name,  and 
made  no  request  to  name  one.  but  objected 
to  said  mare  being  killed,  and  said  to  tbe 
agent  that  he  wished  to  be  represented  by 
counsel  and  heard  in  the  matter,  and  im- 
mediately left  the  stable  to  look  for  an  at- 
torney. (10)  Thereupon  the  defendant,  disre- 
garding the  plaintiff's  request,  Immediately 
called  Owen  J.  Keenan  and  F.  H.  Brooson, 
two  reputable  citizens  of  Bridgei>ort  to  view 
said  mare  In  his  presence,  who,  after  such 
view,  signed  the  certificate  hereto  attached 
as  Exhibit  1,  and  tbe  defendant  also  signed 
it  (11)  Said  two  citizens  and  the  defend- 
ant acted  In  good  faith  In  the  matter,  and 
said  mare  appeared  to  them  unfit  for  any 
useful  purpose,  and  Injured,  disabled,  and 
diseased  past  recovery.  (12)  The  mare  was 
at  once  sent  to  the  bone  yard,  and  killed. 
(13)  Meanwhile  the  plaintiff  found  an  a^ 
torney,  and  returned  to  the  stable  in  about 
twenty  minutes  after  he  left  It;  but,  when  he 
arrived  there,  the  examination  had  been  com- 
pleted, tbe  mare  had  been  sent  to  the  bone 
yard,  and  he  was  unable  to  do  anything  to 
prevent  her  being  killed.  <14)  The  tests  ap- 
plied by  the  said  two  reputable  citizens  to 
determine  the  condition  of  said  mare  were 
limited  to  a  view  of  tbe  animal,  and  walking 
her  in  the  stable  yard.  She  was  not  other- 
wise exercised  or  driven  by  them  or  In  their 
presence.  Neither  does  it  appear  that  there 
was  any  hearing,  either  formal  or  informal, 
or  any  inquiry  whatever  concerning  the  con- 
dition of  said  mare,  other  than  that  involved 
in  said  tests.  (15)  Said  mare,  at  tbe  time 
she  was  so  viewed  and  condemned,  was  not 
Injured,  disabled,  or  diseased  past  recovery, 
except  as  above  set  forth.  <10)  By  the  act 
of  the  defendant  in  causing  said  mare  to  be 
destroyed,  the  plaintiff  sustained  a  loss  and 
damage  of  $86." 

Stiles  Jndson,  Jr.,  luid  Edward  P.  Nobbi, 
for  plaintiff.  Howard  H.  Knapp,  Alfred  B. 
Beers,  and  Morris  W.  Seymour,  for  defendant 

ANDREWS,  G.  3.  (after  stating  tbe  facts). 
Laws  for  the  prevention  of  cruelty  to  animals 
now  exist  In  most  of  the  American  states,  and 
public  sentiment  sustains  them  as  being  no 
more  than  a  proper  exercise  of  the  police 
power.  So,  too,  there  are  laws  for  tbe  sum- 
mary destruction  of  animals  diseased  with  an;^ 
dangerous  or  [nfectloua  disorder.  These  laws 
are  police  regulations  of  the  government,  for 
the  destruction  of  property  In  a  case  of  im- 
mediate necessity,  or  of  a  noxious  public 
nuisance.  Prent.  Police  Powers.  124.  Tbe 
case  now  before  us  goes  somewhat  further 
than  the  laws  Just  mentioned.  The  defend- 
ant Justified  his  taking  and  kiUIng  tbe  animal 
of  the  plaintiff  under  tbe  provision  of  section 
3070  of  the  General  Statutes,  which  provides 
that  "any  agent  of  olflcer  of  said  society 
[I.  e.  the  humane  society]  may  lawfully  de- 
stroy or  cause  to  be  destroyed  any  animal  In 
his  charge  when  In  the  Judgment  of  lald 


Digitized  by 


Google 


41  ATLANTIC  REPORTER. 


(Donn. 


agent  or  ofllcer  and  oi  two  reputable  dtlBene 
called  to  vtew  the  same  tn  Us  presCTce  one 
of  wbom  may  be  aeleeted  bj  tbe  owner  oC 
aaid  animal  if  be  sball  ao  reqmet,  and  who 
■hall  give  ttaelr  written  certlflcate  tbereto, 
incb  animal  ^»pe&ra  to  be  Injured,  disabled, 
diseased  paat  recoTery,  or  unfit  for  any  use- 
ful purpose."  If  this  section  of  tbe  statute 
Is  read  alone,  It  apparently  authorizes  tbe 
killing  of  an  animal  by  an  agent  or  officer  of 
tbe  humane  society,  not  to  prevent  cruelty 
or  to  prevent  the  spread  of  some  contagious 
or  Infectious  disease,  but  whenever  sncb 
ageot  and  two  reputable  cltlsens  may  happen 
to  be  itf  tbe  <^lnlon  that  the  animal  is  hi- 
jured  or  il<^  "past  recovery,  or  unfit  for  any 
useful  puriKMe."  If  this  is  tbe  real  meaning 
of  this  section,  then  It  would  be  difficult  to 
sustain  It  as  a  constitutional  enactment.  But 
we  do  not  so  understand  It  This  section 
must  be  read,  as  we  think,  In  connection  with 
tbe  preceding  sections  3667  and  3668.  The 
former  one  provides  that  "when  any  person 
arrested  under  any  provision  of  the  laws  re- 
lating to  cruelty  to  animals  is  at  tbe  time  of 
such  arrest  in  charge  of  any  v^lcle  drawn 
by  Of  containing  any  animal  cruelly  treated, 
any  agent  of  said  humane  society  may  take 
charge  of  such  animal  and  of  such  vehicle 
and  its  contents  and  shall  give  notice  to  the 
owner.  If  known,  and  shall  care  and  provide 
for  them  until  their  owner  shall  take  charge 
of  the  same;  provided  tbe  owner  shall  take 
charge  of  them  within  sixty  days  of  the  date 
of  such  notice,  and  tbe  person  making  sncb 
arrest  shall  have  lien  on  said  animals  and 
rebtcle  for  the  expenses  of  sucb  care  and 
provisions."  The  latter  of  Bald  sections  is 
that  "any  officer  or  agent  of  said  society  may 
lawfully  take  charge  of  any  animal  found 
abandoned,  n^lected,  or  cruelly  treated  and 
shall  thereupon  give  notice  thereof  to  the 
owner  If  known  and  may  provide  for  sucb 
animal  until  the  owner  shall  take  charge  of 
tbe  same;  and  the  expense  of  such  care  and 
provision  shall  be  a  charge  against  the  owner 
of  the  animal,  collectible  by  said  society  from 
the  owner  by  suit"  Section  3670  Is  obvious- 
ly Intended  to  be  in  furtherance  of  the  pur- 
poses for  which  these  sections  provide. 
Whenever  an  animal  has  come  Into  the 
"charge"  of  an  agent  or  otHcer  of  the  humane 
society  under  the  provisions  of  one  or  the 
other  of  these  sections,  and  the  agent  or 
officer  has  given  notice  to  the  owner  of  the 
animal  as  Is  therein  specified,  and  has  afford- 
ed the  owner  a  reasonable  time  to  himself 
retake  the  chaise  of  the  animal,  and  the 
owner  has  neglected  to  do  so,  and  the  con- 
ditions exist  which  are  mentioned  In  section 
3670,  then,  and  only  then,  If  at  all,  can  the 
agent  or  ottlcer  be  so  "in  charge"  of  an  ani- 
mal that  he  may  "lawfully  destroy  or  cause 
It  to  De  destroyed,"  as  Is  therein  provided. 

The  plaintiff's  mare,  however  bad  her  con- 
dition might  have  been,  was  uot  "in  charge" 
of  tbe  ttefendant,  under  either  of  these  sec- 
tlona.   The  plalutifl  drove  bis  mare  from  bis 


home,  hi  Stratford,  to  BrMg^ort.  He  Mt 
ber  properly  hitcbed  In  one  of  tbe  vatn- 
quented  streeto  of  that  «lty.  Tbe  deOeiidant 
found  her  at  that  place.  She  was  not  aban- 
doned by  her  owner,  nor  was  abe  being 
cruelly  treated,  and  It  Is  not  preteoided  that 
she  had  any  ctmtaglons  or  dangerons  disease. 
But  the  defendant  nntaltcbed  her,  took  her  out 
Qt  the  wagon,  and  led  ber  away  to  a  Urery 
at&ble,  where.  In  an  almost  luspldonsly  Inle^ 
space  of  time,  and  certainly  wHb  scant  reganl 
for  the  reqnests  of  the  plalntUT,  those  proceed 
Inga  were  had  which  tbe  defendant  says 
show  that  he  was  justified  In  causing  ber  to 
be  destroyed.  We  think  be  is  wholly 
He  could  be  justified  Tor  this  summary  de- 
struction of  the  pUUntUTs  property  only  bv 
a  careful  and  rigorous  adherence  to  tbe  con- 
ditions set  out  in  those  sections  of  the  etat 
ute  which  we  have  mentioned.  The  court  of 
common  pleas  Is  advised  to  render  Judgmen: 
for  tbe  plaintiff  to  recover  f35  and  costs. 
The  other  judges  concurred. 


WHEELER  et  aL  v.  NEW  TOBK,  N.  H.  ft 
H.  R.  CO. 

(Snpremc  Court  of  Errors  of  Oonnectitnt- 
Nov.  2»,  188&> 

&AILBOAD  OOHMtSSIOItS— OaiDS  OBOSSniGS— Pcn- 

TiON  roB  Appboval— Appsal  raoM  Dkcisios. 

1.  Decision  of  railroad  commissioiiers  approv- 
ing petition  under  Sp.  Laws  1896,  pL  416.  i 
2,  for  anproval  of  agreement  between  a  eUy 
and  a  railroad  company,  and  of  the  plans  tv 
and  method  of  removal  of  grade  crossiDgs  un- 
der said  act,  referred  to  In  the  agreement,  be- 
ing expressly  declared,  by  sections  2  and  13. 
final  and  condnslve  on  M  parties,  cannot  lie 
appealed  from. 

2.  Petition  to  the  railroad  commissioners,  oa- 
der  Sp.  Laws  1805,  p.  416,  providing  for  abol-  i 
ishing  grade  crossings  in  B.,  for  approval  of 
agreement  between  the  city  and  A  railroad  com- 
pany, providing  plans  for  and  method  of  re- 
moval, being  approved,  and  it  being  provided 

by  section  8  of  said  act  that  the  company  may 
talce  any  land  neceesary  therefor,  **in  the  same 
manner  as  is  now  provided  by  statute  for  tak- 
ing lands  for  railroad  purposes";  and  the  stat- 
ute for  taking  land  for  railroad  purposes  (^en. 
St.  S  3401}  prodding  that  a  railroad  oompsay 
may  take  additional  land  for  such  purposes, 
with  the  approval  of  the  railroad  commissioii- 
era, — a  petition  of  the  company  to  the  commis- 
sions, reciting  that  their  order  approviag  the 
ai^eement  reqnired  the  alteration  of  the  loca- 
tion of  the  railroad  sO'  as,  in  the  language  of 
said  tueotion  ^61,  "to  change  the  radius  of  its 
curves.  Btraighten  and  improve  Its  lines,**  etc.. 
and  that  for  said  purposes,  and  for  additional 
traclu.  etc.,  the  taking  of  the  land  described 
in  the  petition  was  necessary,  and  aahinif  for 
approval  of  the  taking  of  the  lands  tor  tbe 
purposes  mentioned,  will  be  held  a  petition  nc- 
deff  said  section  3461  or  ander  the  act  <^  18^ 
or  under  both,  in  either  of  which  cases  do  ap- 
peal lies  from  their  decision,  and  not  under  too 
general  statutes  relating  to  elimination  of  grade 
cpossinirs  <Pub.  Acts  ISSO,  e.  220).  la  ^rti 
case  appeal  would  lie. 

Appeal  from  superior  court,  FaMeM  comi- 
ty; Silas  A.  Robinson,  Judge. 

Petitions  of  the  New  York,  New  Haven  t 
Hartford  Railroad  Company  to  the  railroad 
commissioners,  relatli^  to  tbe  abolition  of 
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snide  croMtDga  In  tbe  elty  of  BrUtffepoit, 
and  taiTOlTtiiB  a  taking  of  land  of  Wtaeeter 
and  Qowea.  were  approrod;  and,  from  tlie 
ord«n  of  aiiproral.  bsM  Wheeler  and  Howes 
appeflOed  to  tbe  snperior  oonrt.  wfaicb,  en 
plea  to  the  Jartedletlon,  dlsmlesed  tbe  ap- 
peal; and,  firom  the  lodgment  of  ttsmleaai. 
■aid  Wheeler  asd  Howe*  again  appeaL  Af- 
firmed. 

Tbe  material  parts  of  the  appeal  to  the  iti- 
perlor  court  are  as  follows:  **(1)  The  pe- 
titioners own  a  valuable  piece  of  property 
sdtuated  In  said  Bridgeport,  bounded  soath- 
vrest  by  Bridgeport  Harbor,  northwest  by 
the  tracks  of  the  New  York,  New  Haven  & 
Bartford  Railroad  Company,  north  by  Ster- 
ling street,  east  by  Noble  arenne,  and  aouth 
by  land  of  Frank  Miller  and  others.  (2) 
Said  property  Is  nsed  by  your  petitioners  as 
partnership  property,  tor  the  purpose  of 
carrying  on  a  wholesale  and  retail  coal  basl- 
neaa.  (S)  Said  property  Is  peculiarly  adapt- 
ed for  said  business,  and  for  the  carrying 
on  of  said  buslnera  thereupon.  In  the  way 
of  tiie  deltrery  of  coal  thereto  by  means  of 
large  schooners  and  other  large  resseiB  com- 
ing thereto  and  dlsdiarglng  coal  thereat; 
and  It  Is  R>  both  by  reason  of  its  nnusual 
lengtti  of  dodc  front  and  Its  proximity  to 
deep  water,  and  also  by  reason  of  the  nn- 
tiBual  hardness  and  firmness  of  tbe  ^und 
twing  such  as  exists  nowhere  else  along 
Bridgeport  Harbor,  except  where  la^e  and 
expensive  buildings  are  now  located.  (4)  If 
your  petitioners  should  be  deprived  of  said 
property,  there  would  be  no  other  property 
in  Bridgeport  that  could  be  obtained  suitable 
for  a  coal  yard.  ijS)  Hie  New  York,  New 
Haven  &  Hartford  Railroad  Company  main- 
tains and  operates  a  railroad  through  said 
Bridgeport,  a  part  of  which  Is  Immediately 
northwest  of  your  petitioner's  property.  (6) 
On  December  21, 1885,  said  company  and  the 
directors  thereof,  whose  road  then  did,  and 
ever  since  has,  crossed,  and  was  and  Is 
crossed  1^,  numerous  highways  at  grade  In 
said  Bridgeport,  brought  teeir  petition  In  writ- 
ing to  the  railroad  commissioners  of  this 
state,  therein  alleging  that  public  safety  re- 
quired an  alteration  In  said  crossings,  t&eir 
respective  approaches,  the  method  of  cross- 
ing the  same,  tbe  location  of  the  same,  the 
closing  of  said  highway  eroaslngs,  and  the 
substitution  of  certain  other  crossings  there- 
for not  at  grade;  and,  as  a  part  of  the 
method  iffoposed  by  them  for  accomplishing 
■aid  results,  they  presented  plans,  one  detail 
of  which  Involved  tbe  taking  of  a  strip  of 
land,  seventy  feet  wide,  through  tbe  middle 
of  your  petitioner's  said  property,  and  the 
construction  of  an  elevated  railroad  structure 
thereon;  and  they  prayed  that  snch  work 
might  be  ordered  according  to  the  plans  so 
presented.  fO  One  of  said  highway  cross- 
ings at  grade  is  at  Sterling  street,  aforesaid, 
and  your  petitioners  own  land  adjoining  such 
crossing,  and  adjoining  that  part  of  said 
highway  to  be  changed  at  grade.   (8)  Snch 


plans,  if  carried  oat,  would  lrrei;>arably  in- 
jure and  would  utterly  destroy  your  peti- 
tloneta'  said  pmpertf  and  their  said  tnuri- 
'seas.  W  It  Is  perfectly  feasible  for  said 
company  to  abolish  said  grade  mieBhigs 
wttiiont  takhig  any  property  of  your  petition- 
ers, and  so  as  not  to  destroy  your  petitioners* 
property  and  business.  (10)  On  May  17, 
189T,  said  company  and  tbe  directors  thereof 
brought  their  sapplemental  petition  in  writ- 
ing to  tbe  railroad  commisiiloners,  alleging, 
by  retoence,  the  same  facts  as  In  their  orig- 
inal petition,  antf  also  then  alleging  for  the 
first  time  that  yonr  petittoners  had  an  Interest 
In  land  needed  for  certain  <st  aald  crossbies. 
(11)  Thereupon  the  railroad  commlMloners  or- 
dered that  said  original  and  snpplein«ital  peti- 
tion should  be  heard  by  them  on  June  8, 189?, 
and  that  notice  tiiereof  be  given  to  your  peU- 
tloneiB  among  others.  (12)  On  said  June  Btb, 
said  company  and  Its  directors  and  yonr  pe- 
titions appeared,  and  thence  said  matter 
was  contlnned  to  Jane  10,  1887,  when  the 
parties  again  appeared,  and  were  folly  heard. 
OS)  On  June  SO,  1887,  said  railroad  commis- 
sioners determined  and  decided  that  said 
changes,  alterattons,  and  removals  should  be 
made  by  said  company.  Including  that  part 
thereof  tiiat  Involved  the  taking  of  yonr  pe- 
titioners* property,  uid  the  destruction  there- 
of and  of  th^  said  business.  (14)  On  June  80, 
1887,  said  determination  and  decision  waa 
communicated  to  said  ctunpany  and  to  your 
petitioners.  Yonr  petitioneka  therefore  ap- 
peal from  said  determination  and  dedalon  of 
said  railroad  commissioners  to  Ibis  honorable 
court,  and  tiiey  pray  that  this  boaorable 
court  will  hear  this  appeal,  and  wOl  re-exam- 
ine tiie  question  of  the  propriety  and  exiredt- 
ency  of  the  order,  determination,  and  de- 
cision appealed  from,  and  proceed  tiiereon  in 
the  same  manner  as  up<Hi  complaints  for 
equitable  relief,  and  make  such  order  la  the 
premises  as  to  right  and  equity  may  pertain, 
according  to  tiie  statute  in  mch  case  made 
and  provided." 

The  appeal  was  brought  to  tbe  first  Tuesday 
of  S^tember,  1887.  On  February  14,  1898, 
the  appellee  below  filed  a  plea  to  the  Jurisdic- 
tion, which  was  subsequentiy  amended,  and 
filed  In  March,  1898.  This  ploi  seta  out  In 
full  the  petitions  referred  to  In  paragrai^  6 
and  10  of  the  original  appeal,  and  the  didngs 
and  proceedings  of  the  railroad  commlsMon- 
ers  thereon.  Tbe  first  of  said  petitions  as 
tiius  set  out  Is  as  follows:  "To  the  Honor- 
able Board  of  Railroad  Commissioners  of  the 
State  of  Connecticut— Oentiemen:  We  here- 
with submit  to  your  honorable  board  for  ap- 
proval an  agreement,  duly  executed  by  the 
city  of  Bridgeport  and  the  New  York,  New 
Haven  ft  Hartford  Railroad  Company,  togeth- 
er with  the  plans  referred  to  In  said  agree- 
ment, under  tbe  provisions  of  section  2  of  the 
resolutions  of  tiie  last  general  assembly,  pro- 
viding for  the  abolition  of  the  grade  crossings 
In  the  city  of  Bridgeport  We  respectfully 
request  yonr  approval  of  tiie  same,  and  such 
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acti<Mi  In  the  matter  ai  is  provided  by  miA 
resoIntioD  of  the  general  assembly.  Yours 
respectfully,  Olty  of  Bridgeport,  by  Frank  B. 
Clark,  Mayor.  Wm.  E.  Seeley.  Frederick  S. 
Stevens.  The  New  York,  New  Haven  A 
Hartford  Ballroad  Company,  by  John  M.  Hall, 
Vice  President"  Tbe  agreement  referred  to 
tn  said  petition,  purporting  to  be  duly  execut- 
«d  as  alleged  In  said  petition,  Is  then  set  ont 
In  full.  The  terms  of  this  agreement  are  set 
out  In  full  In  the  case  of  Mooney  v.  Clark.  68 
Conn.  241,  87  Atl.  S06,  1080;  and  It  la  deemed 
unnecessary  to  recite  them*bere. 

Tbe  material  parts  of  tbe  petition  referred 
to  In  the  tenth  paragraph  of  the  appeal,  as  set 
out  In  the  plea,  are  as  follows:  "The  petition 
of  the  New  York,  New  Haven  &  Hartford 
llallroad  Company  respectfully  represents: 
That  It  Is  a  corjnratlon  organized  under  and 
by  virtue  of  the  laws  of  this  state,  and  oper- 
ating a  railroad  through  the  city  of  Brtdge- 
port,  tn  said  state.  That  its  line  of  road  has 
long  since  been  located,  approved,  and  estab- 
lished In  said  city.  That  the  proper  opera- 
tion of  said  railroad,  and  tbe  terms  of  the 
contract  subsisting  between  said  company  and 
•aid  city  of  BrldgeptMt,  require  the  alteration 
of  the  location  of  said  railroad  In  sold  city  so 
as  to  change  tbe  radius  of  Its  curves,  straight- 
en and  Improve  Its  lines,  width,  and  extent  of 
depot  grounds,  slopes,  and  embankments,  and 
extend  the  lines  of  sight;  and  for  said  pur- 
poses, and  for  additional  tracks,  turnouts,  and 
freight  and  passenger  stations  and  depots,  the 
taking  by  the  petitioner  la  required  of  all 
those  certain  pieces  or  parcels  of  land  as 
shown  on  plans  referred  to  lo  said  agreement 
between  the  petitioner  and  said  city,  dated 
December  21,  18Q5,  said  plans  being  on  die  at 
the  office  of  the  city  clerk  of  said  dty,  and  at 
the  offices  of  the  petitioner  In  the  city  of  New 
Haven.  That  tbe  uameB  and  places  of  resi- 
dence of  all  persons  having  an  Interest  In  said 
land  are  as  follows:  [Here  follow  the  names 
and  residences  of  the  landowners.]  Where- 
fore tbe  petitioner  prays  for  the  approval  of 
the  taking  of  said  land  tor  the  purposes  afore- 
said." 

The  plea  then  sets  ont  In  full  tbe  action  of 
the  railroad  'commissioners  npon  said  Srst  pe- 
tition, showing  the  appointment  by  them  of 
a  day  for  a  hearing  thereon  at  Bridgeport,  at 
a  designated  place  and  hour,  on  the  15th  day 
of  January,  1896,  notice  thereof  to  all  parties 
interested,  the  hearing  at  the  time  and  place 
designated,  the  appearance  of  the  petitioners 
to  prosecute  their  petition,  and  of  certain  tax- 
payers of  Bridgeport  to  oppose  tbe  granting 
of  It,  the  protest  filed  by  tbe  latter,  and  the 
action  of  the  railroad  commissioners  upon  said 
protest,  and,  finally,  the  action  of  said  com- 
missioners upon  the  petition,  which  last  Is 
recited  in  said  plea  as  follows:  "And  no  one 
else  appearing  to  oppose  the  petition,  we,  on 
consideration,  did  find  that  all  the  crossings 
at  grade  over  the  main  tracks  of  said  railroad 
company  In  the  city  of  Bridgeport  are  danger- 
ous to  the  public  travel;  that  pnUlc  safety 


reqtdres  alterations  In  said  onaslngs;  ttiat. 
in  order  that  the  safety  of  the  puhlh-  may  lie 
Insured,  all  said  crossings  at  grade  should  be 
abolished:  that  the  manner,  plan&  metbmls, 
and  time  in  which  the  said  crossings  at  icrade 
shall  be  abolished,  and  all  other  matters  uien- 
tloned  In  section  6  of  the  resolutions  of  tbe 
general  assembly  of  this  state  'providinjE  for 
the  abolition  of  grade  crossings  in  Bridgfpurt.' 
approved  June  22.  1895.  as  stipulated  in  said 
agreement,  will  acconipllsb  the  object  of  said 
resolution,  and  fulfill  all  tbe  requirements  of 
public  convenience  and  necessity;  that  tbe 
apportionment  of  the  cost  between  the  c-ity 
and  the  railroad  company,  and  tbe  metlK»ls 
for  ascertaining  the  amount  of  tbe  cost  tbtre- 
of  to  be  paid  by  said  city,  as  stipulated  Id 
said  agreement,  are  In  all  respects  reason.-tlile 
and  equitable  as  between  the  parties:  and 
that  said  agreement  Is  in  aeconlaui-e  wiih, 
and  within  the  provisions  of,  tbe  said  n^milu- 
tlon  of  tbe  general  assembly.  Wherefore  the 
undersigned  board  of  railroad  commissiuDHrs. 
acting  under  the  authority  of  said  rcfiohitlt>n;, 
hereby  approve  said  agreement  and  eaL-h  and 
every  of  its  provisions.  And  we  do  hereby 
determine  and  order  that  said  agreement  be 
executed  according  to  Its  terms,  and  tbac  the 
changes  In  the  manner  in  whicb  tbe  tracks  of 
said  railroad  shall  be  carried  through  said 
city  shall  be  made  as  shown  upon  said  plans 
and  stipulated  In  said  agreement;  that  tbe 
highways  and  prl%'ate  ways  shall  be  carried 
across  said  railroad;  that  tbe  highways  and 
private  ways  and  parts  thereof  shall  be  dis- 
continued and  closed;  and  that  new  high- 
ways shall  be  laid  out  all  as  shown  on  said 
plans  and  stipulated  in  said  agreement  Aud 
we  do  hereby  determine  that  tbe  time  within 
which,  and  the  manner  In  which,  said  changes 
shall  be  made,  shall  be  in  accordance  with  the 
stipulations  in  said  agreement:  and  we  do 
hereby  require  said  railroad  company  to  make 
such  changes  in  the  grade,  alignment,  radii 
of  curves,  and  location  of  the  tracks  of  s»ld 
company,  and  to  make  sucb  changes  In  tbe 
grades,  lines,  and  width  of  streets  and  high- 
ways, as  shown  on  said  plans,  and  stipulated 
In  said  agreement;  and  we  do  authorize  and 
require  said  railroad  company  to  contirtruet  a 
new  drawbridge  across  tbe  navigable  waters 
of  Brldgeiiort  Harbor,  and  determine  tbe 
place  where  the  draw  In  said  bridge  shall  be 
constructed,  aa  shown  on  said  plans  and  as 
stipulated  In  said  agreement;  aud  we  deem 
necessary  and  proper  for  the  execntlon  of  the 
purposes  of  said  resolution,  and  do  order,  that 
streets  in  said  city  be  temporarily  used,  oc- 
cupied, sDd  closed  as  stipulated  In  said  agree- 
ment and  that  the  number  of  tracks  to  t>e 
constructed  by  said  railroad  company  shall  be 
as  shown  on  said  plans  and  stipulated  in  said 
agreement;  and  we  do  direct  that  said  rail- 
road company  shall  do  all  the  work  of  exca- 
vation, construction,  alteration,  and  grading 
of  said  tracks,  streets,  approscbes.  bridfces, 
and  abutments  required  in  doing  said  work, 
according  to  said  plana  and  u  ■dpnlated  In 
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said  agreement  And,  as  to  any  matters  re- 
quiring our  further  order  in  the  premises,  we 
yrOX  hear  and  determine  the  same  from  time 
to  time,  upon  the  application  of  either  party 
to  said  agreement" 

The  plea  next  sets  out  the  doings  and  pro- 
ceedings of  the  railroad  commissioners  upon 
the  second  petition,  showing  the  appointment 
by  them  of  a  time  and  place  for  a  hearing 
upon  Bald  petition  in  June,  1897,  at  a  desig- 
nated day,  hour,  and  place  In  Bridgeport  no- 
tice thereof  to  all  parties  Interested  In  said 
hearing,  the  appearance  of  certain  of  such 
parties  at  the  hearing,  the  proceedings  at  the 
hearing,  and  the  filial  action  of  the  commis- 
sioners upon  said  petition,  which  last  as  set 
out  In  said  plea,  is  as  follows:  "And  now, 
after  such  hearing  and  on  consideration,  we 
do  find  that  for  the  construction  and  opera- 
tion of  the  railroad  of  said  company  in  said 
Bridgeport,  in  accordance  with  the  terms  of 
said  contract  and  upon  the  location  delineat- 
ed and  shown  upon  said  plans,  and  approved 
by  us  on  the  23d  day  of  January,  1^)6,  it  is 
necessary  to  talie  the  several  parcels  of  land 
in  said  application  referred  to  and  shown 
upon  said  plans  and  upon  a  plan  on  file  In 
this  office,  marked  'Plan  showing  property  to 
be  acquired  for  abolition  of  grade  crossings 
through  the  city  of  Bridgeport.  Conn.,  N.  Y. 
DlT.  N.  T.,  N.  H.  &  H.  B.  B.,  June  5th.  1897/ 
We  do  therefore  certify  that  it  is  necessary 
to  take  said  several  pieces  of  land  for  the 
purposes  aforesaid,  and  do  hereby  signify 
our  approval  of  the  taking  of  the  same." 
After  said  recitals  the  plea  concludes  as  fol- 
lows: "(4)  The  foregoing  petition,  dated  De- 
cember 21, 1805,  was  brought  to  said  railroad 
commissioners  by  this  appellee,  and  by  the 
city  of  Bridgeport  solely  under  authority  of 
section  6  of  a  special  act  of  the  general  as- 
sembly passed  at  its  session  of  1895,  and  en- 
titled 'An  act  providing  for  the  abolition  of 
grade  crossings  in  Bridgeport"  (6)  The  fore- 
going petition,  dated  May  17,  1897,  was 
brought  to  said  railroad  commissioners  by 
this  appellee  solely  under  authority  of  said 
special  act  uid  under  authority  of  section 
3461  Of  the  Public  Acts,  revision  of  1888 
[General  Statutes].  (8)  The  determination 
and  decision  of  said  railroad  commissioners 
from  which  this  appeal  Is  taken  is  the  deter- 
mination and  decision  of  said  commissioners 
upon  the  foregoing  petitions.  (7)  Under  the 
provisions  of  section  13  of  said  special  act, 
the  decision  and  determination  of  said  com- 
missioners upon  said  petition,  dated  Decem- 
ber 21,  1886,  is  final  and  conclusive  upon  ail 
parties  concerned,  and  no  appeal  Is  allowable. 
i3)  Under  the  provisions  of  said  special  act 
and  by  the  general  law,  the  decision  and  de- 
termination of  said  commissioners  upon  said 
petition,  dated  May  17,  1897,  are  final  and 
conclusive  upon  all  parties  concerned,  and 
DO  appeal  Is  allowable.  (9)  Tlila  court  has  no 
Jurisdiction  of  this  appeal.  And  therefore 
the  appellee  prays  judgment" 

The  appellants  below  objected  to  the  filing 
of  this  plea  before  and  after  It  was  amended, 


on  the  ground,  mainly,  that,  as  a  plea  in' 
abatement,  it  came  too  late  In  time,  and 
could  not  be  pleaded  after  the  entry  of  a 
general  appearance.  The  court  overruled  the 
objection.  After  the  plea  was  allowed  and 
filed,  they  made  a  motion  to  strike  it  from 
the  files,  on  the  grounds  above  mentioned, 
and  this  motion  was  denied.  They  then  de- 
murred to  the  plea,  and  the  demurrer  was 
overruled.  They  then  replied  to  It  therein 
setting  up,  among  others,  certain  facts  wtUch 
the  court  upon  motion  of  the  appellee  below, 
ordered  to  be  strjcken  out  to  which  order  the 
appellants  below  duly  excepted.  The  view 
taken  of  the  case  in  the  opinion  renders  It 
unnecessary  to  set  out  at  length  the  demur- 
rer, or  the  reply  or  the  rulings  of  the  court 
adverse  to  the  present  appellants  upon  other 
motions  made  In  the  court  below.  The  trial 
court  snatalned  the  plea,  and  dlamlBsed  the 
appeaL 

Robert  B.  De  Forest  George  P.  Carroll,  and 
Jacob  B.  Klein,  tor  appellants.  Goodwin  Stod- 
dard and  WUUam  D.  Bishop,  Jr^  for  appellee. 

TORRANCE,  J.  (after  stating  the  facts). 
The  important  question  in  this  case  Is  wheth- 
er the  superior  court  had  Jurisdiction  of  the 
appeal.  If  It  had  none.  If  no  appeal  at  ail 
lay  to  it  from  the  doings  of  the  commission- 
ers here  In  question,  then  its  Judgment  di»- 
mlssing  the  appeal  was  right  and  must 
stand;  for,  upon  this  supposition,  the  court 
had  no  power  to  deal  with  the  subject-matter 
brought  before  it  by  the  attempted  appeal, 
except  to  dismiss  it.  The  appeal  alleges  or 
seems  to  allege  that  both  of  the  petitions  re- 
ferred to  in  it  were  acted  upon  by  the  com- 
misslooers  at  one  and  the  Bqme  time.  In 
June,  1897,  and  that  It  is  taken  from  their 
action  upon  both  at  that  time.  The  plea 
shows  that  they  were  acted  upon  separately; 
that  final  action  upon  the  first  petition  was 
had  in  January,  1896,  and  upon  the  second 
in  June,  1897.  Whether  we  regard  the  ap- 
peal as  taken  from  the  action  of  the  com- 
missioners upon  each,  or  either,  or  both,  of 
the  petitions,  we  are  of  opinion  that  the 
superior  court  had  no  Jurisdiction  of  the  ap- 
peal. From  the  facts  set  forth  In  the  plea, 
It  is  clear  that  the  first  petition  was  brought 
under  the  provisions  of  the  special  act  of 
1895  (Sp.  Laws  1895,  pp.  416-419).  It  is 
brdught  expressly  to  obtain  the  approval  of 
the  commissioners  of  an  agreement  alleged 
therein  to  have  been  made  between  the  city 
of  Bridgeport  and  the  railroad  company,  un- 
der the  provisions  of  section  2  of  that  act, 
and  their  approval  of  the  plans  referred  to 
in  said  agreement,  for  the  removal  of  grade 
crossings  under  said  act  The  act  In  ques- 
tion gave  to  the  commissioners  power  to 
approve  of  such  agreement  and  plans;  and 
they  did,  after  due  notice  and  hearing,  ap- 
prove of  them,  in  January,  1896.  After  such 
approval,  this  agreement  by  the  express 
terms  of  said  act  became  an  order  of  the 
commissioners,  enforceable  as  such,  under 
the  seventh  section  of  the  act^by  mandamna. 
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Mooney  t.  Clark,  fl9  Conn.  2tl.  87  Atl.  606. 
1060.  The  agreement  and  tbe  plana  and 
methods  for  remorlns  the  grade  crossings 
therein  referred  to  thns  became,  by  approral, 
a  decision  of  the  commissioners  upon  ques- 
tions relating  to  the  plans  and  methods  for 
aboH^lng  the  grade  crossings  under  said 
special  act;  and  this  decision,  whether  re- 
garded  as  made  under  the  second  or  under 
the  thirteenth  section  of  said  act.  Is  In  ex- 
press terms,  In  both  sections,  made  Snal  and 
conclusive  upon  all  concerned.  The  lan- 
guage of  these  two  sections  clearly  negatives 
the  existence  of  any  right  of  appeal  from 
snch  a  decision  of  the  commissioners  as  was 
made  upon  the  first  petition,  and  we  know 
of  no  other  statute,  public  or  private,  giving 
any  such  right  It  is  thns  too  clear  for 
further  argument  that  no  appeal  lay  to  the 
superior  court  from  the  decision  of  the  com- 
missioners npon  the  first  petition. 

The  commissioners  bavfi^  thus,  In  effect, 
decided  npon  tite  plans  and  methods  for  the 
removal  of  the  grade  crossings,  as  provided 
for  by  the  special  act.  It  became  necessary 
for  the  railroad  company  to  change  its  main 
tracks,  sidings,  bridges,  and  stations  In  ac- 
cordance with  said  plans,  and  to  obtain  the 
land  necessary  for  such  pari>ose.  As  the 
Initial  step  In  obtaining  such  additional  land 
for  railroad  purposes,  the  ralhroad  company, 
In  May,  1887,  brought  tiie  second  petition  to 
the  railroad  commissioners,  In  order  to  ob- 
tain their  approval  of  the  taking  of  the  lands 
described  by  reference  In  the  petition,  for  the 
purposes  described  In  the  petition.  The  eighth 
section  of  the  special  act  aforesaid  provides 
that  the  railroad  company  may  take  any 
land,  or  Interest  therein,  which  they  shall 
deem  necessary  to  properly  carry  out  the 
work  called  for  In  the  plans  determined  upon 
by  the  commissioners,  "In  the  same  manner 
as  is  now  provided  by  statute  for  taking 
lands  for  railroad  purposes."  The  statute 
for  taking  land  for  railroad  purposes  (Gen, 
Bt  S  3401)  provides.  In  effePt.  that  a  railroad 
company  shall  have  the  right  to  take  addi- 
tional land  for  railroad  purposes,  with  the 
approval  of  the  railroad  commissioners.  The 
second  petition  was  bronslit  solely  to  obtain 
such  approval.  It  alleged.  Id  effect,  that  the 
order  of  the  commissioners  pa-ssed  In  Jan- 
uary, 1896,  required  the  alteration  of_  the 
location  of  the  railroad  In  Bridgeport  so  aa, 
In  the  language  of  section  3461,  aforesaid, 
"to  change  the  radius  of  its  curves,  straight- 
en and  Improve  Its  lines,  width,  and  extent 
of  depot  grounds,  slopes,  and  enbankments, 
and  extend  the  lines  of  sight";  that  for  said 
purposes,  and  for  additional  tracks,  turnouts, 
and  freight  and  passenger  stations  and  depots, 
the  taking  of  the  lands  described  In  the  peti- 
tion was  necessary;  and  it  asked  the  commis- 
sioners to  approve  of  the  taking  of  said  lands 
for  the  purposes  mentioned  In  the  petition. 

The  railroad  company  claims  that  this  peti- 
tion was  brought  under  the  provisions  of  the 
special  act  aforesaid,  and  under  the  provisions 
of  section  8461  of  th«  General  Statutes,  while 


the  appenantB  here  claim  that  tt  was  bionght 

under  the  provisions  of  chapter  220  of  iSv^ 
PUbdc  Acts  of  1888.  If  tt  can  be  regarded 
as  broT^t  under  "ttie  provisions  of  the  latter 
act,  an  appeal  would  lie  from  the  dedslon  of 
the  commissioners,  under  sectloB  8  of  tbe  act 
From  the  ftids  dtsci<»ed  by  the  plea,  however, 
we  are  of  optnl<m  that  the  petition  cannot  be 
regarded  as  brought  nnder  the  act  of  ISSi. 
The  legislature  had  itself  specially  and  ex- 
pressly taken  action  with  reference  to  the 
elimination  of  certain  dangerous  grade  cross- 
ings In  Bridgeport  It  had,  In  effect,  made  a 
iQieclal  order,  without  regard  to  t3ie  general 
law  on  the  subject  ttiat  the^  grade  crossings 
^ould  be  abolished  as  speedily  as  possible  In 
the  manner  by  It  prescribed  In  that  order.  It 
had  fully  enqKTwered  its  agents,  flie  railroad 
commlssionerB,  to  decide  upon  and  adopt  plans 
for  this  wmft,  and  had  given  them  ample 
powers  to  carry  Its  wlU  into  effect  Its 
agents  had  matured  and  adopted  a  plan  for 
the  removal  of  titeee  grade  crosslnga,  and  had 
made  It  known  to  the  railroad  company  and 
the  dty  of  Bridgeport,  upon  whom,  by  order 
of  the  legislature,  lay  the  duty  to  carry  fiie 
plan'  into  effect  For  the  purpose  of  perform- 
ing that  duty,  and  complying  witb  tbe 
dal  and  particular  expression  of  the  l^iala- 
Uve  wOl  with  regard  to  grade  crossings,  em- 
bodied In  the  special  act  of  18%,  and  in  the 
order  of  the  commissioners,  the  railroad  com- 
pany brought  this  second  petition. 

We  think  It  Is  clear  that  It  was  not  brongbt 
under  the  act  of  1889,  bnt  that  it  was  brought, 
and  can  only  he  regarded  as  brought,  either 
under  the  special  act  of  1895,  or  under  section 
3461  of  the  General  Statutes,  or  under  both; 
and,  whether  brought  under  the  one,  or  the 
other,  or  both,  no  appeal  lies  from  tbe  deci- 
sion of  the  commissioners  thereon.  If  It 
was  brought  nnder  section  3461,  It  Is  clear 
that  no  appeal  lay  from  the  decision  of  the 
commissioners.  Oockroffs  Appeal,  60  Conn. 
IGl.  22  Atl.  482.  If  brought  under  section  S 
of  the  special  act  of  1895,  the  case  last  clte-l 
Is  decisive  against  the  right  of  appeal,  be- 
cause the  land  under  that  section  la  to  be 
taken,  so  far  as  the  present  question  Is  con-  , 
cerned,  "In  the  same  manner"  as  Is  provided 
for  In  section  3461;  and.  If  It  can  be  regard 
ed  as  brought  under  both  the  special  act  an  1 
section  8461,  the  right  of  appeal  does  not  ex- 
ist It  follows  that  no  appeal  lay  from  the 
decision  of  tee  commissioners  npon  either  pe- 
tition, and  consequently  the  supertor  court 
had  no  Jurisdiction  of  the  subject-matter  at- 
tempted to  be  brought  before  It  by  the  ap- 
peal. In  this  view  of  the  case,  Ibe  ruling? 
of  the  court  complained  of,  with  reference  to 
the  filing  of  the  plea,  and  upon  tbe  detnurrtf, 
and  the  other  pleadings,  and  the  motions,  as 
set  forth  upon  the  record,  become  of  no  1m-  ' 
portance.  Legally  speaking,  none  of  these 
matters  were  properly  before  tbe  court.  As 
soon  as  the  fact  that  It  had  no  Jurisdiction  of 
the  subject-matter  was  in  any  way  brought  to 
the  attention  of  the  court  It  was  Ite  duty  w 
dlsmisB  the  appeaL   Qlmstead's  .Appeal,  4J 
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Conn.  110;  Denton  v.  Town  of  Danbory,  48 
Coon.  368;  Camp  t.  SteTens,  45  Conn.  82; 
Orcott's  Atipeal.  61  Conn.  S78-S80.  24  AtL 
276.  The  formal  plea  filed  In  this  case  was 
une  w^,  and  an  orderly  way,  of  bringing  to 
the  attentl<Hi  of  the  court  certain  facts  that 
upon  the  case  as  stated  In  the  appeal  or  other- 
wise did  not  appear,  namely,  the  precise 
nature  of  the  petitions  brought  to  the  rail* 
road  commlssionera,  and  the  circumstances 
out  of  which  they  grew  and  under  which  they 
were  brought.  When  these  facts  were  made 
to  appear,  and  the  court  saw  that  It  had  no 
Jurisdiction  of  the  subject-matter  of  the  ap- 
peal, then,  without  reference  to  Its  other  rul- 
ings, It  was  Its  duty  to  go  no  fm-ther  In  the 
consideration  of  the  case,  and  to  dismiss  It 

In  the  former  appeal  to  thlt;  court  la  this 
oause  (70  Conn.  326.  39  Atl.  443).  it  was  held, 
in  effect,  that,  In  the  then  state  of  the  rec- 
ord, the  appeal  from  the  decision  of  the  com- 
missions could  be  regatded  as  taken  under 
the  general  statutes  relating  to  the  elimlna- 
ticm  of  grade  crossings,  and  would  therefore 
lie,  and  that  there  was  nothing  then  on  the 
record  to  show,  nor  could  the  trial  court  know, 
that  it  was  taken  from  dedalons  made  ander 
The  q)eclal  act  of  1895,  or  under  section  3461 
of  the  General  Statutes.  Under  these  cir- 
cumstances, it  was  held  error  to  erase  the  case 
from  the  docket  There  Is  nothing  in  the 
opinion  In  that  case  Inconsistent  with  the  con- 
clusion reached  In  this.  The  facts  set  up  In 
the  plea  in  this  case  supply  what  was  want- 
ing in  the  former  case,  and  show  clearly  that 
the  decision  or  decisions  of  the  commissioners 
appealed  from  were  made  under  the  special 
net  or  under  section  3461,  and.  consequently, 
that  an  appeal  from  them  did  not  He,  and  the 
superior  court  had  no  Jurisdiction.  There  is 
no  error.    The  other  Judges  concurred. 

NOTB.  The  <veDiiig  argument  luion  the  part 
of  the  appellants  did  not  discuss  the  conatitu- 
tioiml  question  raised  In  their  brief,  and  there- 
upon counsel  for  the  appellee  asked  the  attor- 
neys for  the  app^ants  wbetbcr  tbey  intended  to 
abandon  those  qnestions,  and,  if  not,  requested 
the  court  to  require  their  discussion  in  the  open- 
ioK  argument  Conssel  for  the  appellee  admit- 
ted that  the  constitntinial  aTgameot  of  the  appel- 
lants had  been  outlined  in  their  brief,  and  there- 
upon the  court  directed  the  argument  to  proceed 
in  the  nsiral  conne. 

WALSH  T.  McCUTCHEON  et  al. 

^Supreme  Court  of  Errors  of  Connecticut 
Not.  29,  1898.) 

WlLI^COXSTBDOTIOy— KaTATS  DSVISBIX 

An  estate  in  fee  simple  is  fd^en  O.,  sar^ 
Tiviag  testator,  by  a  will  devising  to  him  real 
estate,  '*to  him  and  his  heirs  forever,"  and  pro- 
viding, "If  *  *  *  O.  should  die  without  leav- 
ing beiiB,  Hun  •  •  •  I  give"  It  to  A.;  the 
death  retmed  to  being  one  before  that  of  tes- 
tator. 

Caee  reserved  from  superior  court,  Palr- 
field  county;  George  W.  W&eeler,  Judge. 

Aetloii  by  Robert  J.  Walsh  against  James 
McOatcbeon  and  others  for  speciSc  perfonn- 
•iDce.    JMfneftt  sdTUed  for  plaintiflC 


Samuel  Fessendcn,  for  plointifl'.  Jbhn  BL 
Keeler,  for  defendant  McCntcbeon.  John  a 
Chamberlain  and  Frederick  A.  Hubbard,  for 
defendants  Augustus  L  Mead  and  others. 
Oharlas  D.  Bonus,  tot  defendants  Lydia 
Head  and  oflws. 


ANDREWS,  C.  J.  The  plaintiff  and  the  de- 
fendant McCutcheon  on  the  2Gth  day  of  March. 
1808,  entered  Into  a  written  agreement  by  which 
the  plalutiCF  was  to  convey  to  the  defendant 
a  certain  piece  of  laud  In  the  town  of  Green- 
wich, and  the  defendant  was  to  pay  therefor 
the  sum  of  ¥2,300  an  acre.  The  plaintiff 
agreed  to  execute,  acknowledge,  and  deliver 
to  the  defendant  or  his  assigns  "a  proper 
deed,  containing  a  general  warranty,  and 
the  usual  full  covenants  for  the  conveying 
and  assuring  to  him  and  them  the  fee  simple 
in  the  premises,  free  from  all  Incumbrances." 
The  plaintiff  prepared  and  duly  executed  a 
deed  of  the  said  premises,  which,  in  point  of 
form,  fully  complied  with  the  agreement 
and  on  the  12th  day  of  April,  1898,  tendered 
it  to  the  defendant  The  defendant  refused 
to  accept  the  said  deed  and  to  pay  for  the 
land,  for  the  reason  that  as  be  alleged,  the 
plaintiff  was  not  on  the  said  12th  day  of 
April,  nor  at  any  time,  the  owner  In  fee 
simple  of  the  land  described  In  the  suld 
agi-eement  and  that  the  plaintiff  was  not 
seised  of  any  other  estate  in  said  lands  than 
an  estate  for  life  of  one  Oliver  D.  Mead, 
from  whom  he  derived  title.  The  plaintiff 
derived  bis  title  to  the  said  premises  from 
Oliver  D.  Mead  by  a  conveyance  which  was 
sufficient  to  convey  to  him  the  fee  simple 
therein,  provided  the  said  Oliver  D.  Mead 
was  himself  seised  of  the  said  lands  In  fee 
simple.  The  land  was  free  from  all  incum- 
brances. Oliver  D.  Mead  derived  his  title  to 
said  lands  under  and  by  virtue  of  the  will 
of  Oliver  Mead.  That  will,  after  making 
numerous  bequests  in  16  paragraphs,  provid- 
ed as  foUo's^s:.  "Seventeenth.  I  ^ve,  devise, 
and  bequeath  all  my  real  estate,  whereso- 
ever situate,  including  my  burial  plot  all  my 
stock  and  farming  ntenslts  on  said  real  es- 
tate, all  my  household  furniture  of  every 
description,  and  all  my  wearing  apparel,  to 
OllTer  D.  Mead;  to  him  and  his  heirs  forever. 
If  the  said  Oliver  D.  Mead  should  die  with- 
out leaving  heirs,  then  In  that  event  I  give 
my  said  real  estate  to  Augustus  I.  Mead;  to 
him  and  his  heirs  forever.  Eighteenth.  I 
give,  devise,  and  bequeath  all  the  rest  resi- 
due, and  remainder  of  my  estate,  of  whatso- 
ever nature  or  kind,  to  Silas  D.  Mead,  Oliver 
D.  Mead,  and  Daniel  S.  Mead,  Junior,  to  be 
equally  divided  between  them,  share  and 
share  alike;  to  them  and  their  heirs  and  as- 
signs forever.  Nineteenth.  If  there  should 
not  be  enough  estate  outside  of  what  I  have 
given  to  Oliver  D.  Mead  to  pay  all  the  above 
legacies,  then  in  t^iat  event  I  order  and  direct 
the  executor  hereinafter  appointed  to  pay 
each  pro  rata;  that  Is,  In  proportion  to  the 
amount  I  have  given  to  eadL   If  any  of  tbB 
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abore  legatees  should  die  before  my  decease, 
then  In  that  event  the  legacy  I  have  given  to 
such  legatee  or  legatees  I  give  and  devise  to 
the  heirs  ot  such  deceased  legatee  or  lega- 
tees." This  will  was  executed  on  the  Ist 
day  of  December,  18K2.  The  testator  died 
March  17,  1887.  On  both  of  said  dates  OU- 
ver  D.  Mead  was  living,  and  had  three  chil- 
dren. Augustus  I.  Mead  was  living,  and  had 
two  children.  All  these  persons  are*  now 
alive,  and  they  are  the  persons,  and  all  the 
persons,  contemplated  In  the  said  seventeenth 
paragraph  of  the  said  will.  The  general 
question  presented  by  this  record  Is,  what 
title  did  Oliver  D.  Mead  take  In  these  lands 
under  and  by  virtue  of  said  will?  Or,  per- 
haps, more  specifically,  did  he  take  a  fee 
simple  title? 

Oliver  Mead,  the  testator,  died  unmarried 
and  childless.  For  some  years  prior  to  his 
death  he  had  resided,  and  at  the  time  of  the 
execution  of  his  said  will  he  was  residing, 
in  the  family  of  Oliver  D.  Mead.  The  family 
of  Oliver  D.  Mead  lived  on  the  said  farm  of 
the  testator,— he  residing  with  them,— and 
had  the  charge  and  management  of  it,  and  so 
continued  to  do  up  to  the  time  of  the  testa- 
tor's death.  By  the  seventeenth  paragraph 
of  his  will  the  testator  gave  to  Oliver  D. 
Mead  "all  his  real  estate,  wheresoever  sit- 
uate. Including  bis  burial  plot,  all  bis  stock 
and  farming  utensils  on  said  real  estate,  all 
bis  household  furniture  Of  every  description, 
and  all  his  wearing  apparel."  In  the  eigh- 
teenth paragraph  he  made  this  Oliver  D.  one 
of  the  three  residuary  legatees  to  whom  he 
gave  all  the  rest,  residue,  and  remainder  of 
bis  estate,  to  share  equally.  And  then  In  the 
nineteenth  paragraph  he  exempts  the  estate 
he  has  given  to  Oliver  D.  from  any  contribu- 
tion In  case  there  should  not  be  enough  of 
bis  other  estate  to  pay  all  the  legacies  he  had 
made,  but  provides  that  all  the  other  be- 
quests shall  abate  pro  rata.  These  parts  of 
Uie  will  show  a  very  marked  general  Intent 
by  the  testator  that  Oliver  D.  Mead  shall 
be  a  prominent  beneSclary  under  bis  will. 
It  Is  a  well-known  rule  In  the  construction  of 
wills  that  where  the  testator  shows  a  partic- 
ular and  also  a  general  Intent,  which  are  In- 
consistent with  each  other,  the  general  Intent 
will  be  established,  and  the  particular  one 
disregarded,  if  the  wilt  can  fairly  be  so  read, 
considered  as  a  whole.  Goodrich  v.  Lam- 
t>ert,  10  Conn.  452;  Pinney  v.  Newton.  6S 
Conn.  152,  33  Atl.  591.  The  language  In  the 
seventeenth  paragraph.  In  Its  first  clause, 
creates  In  Oliver  D.  Mead  an  absolute  estate 
In  fee  simple  In  the  lands  In  question.  This 
court.  In  a  very  recent  case  (Mansfield  v. 
Sheitou,  67  Conn.  390,  35  AtL  271),  and  after 
an  examination  of  the  prior  cases,  held  that 
an  express  gift  In  fee  simple  wilt  not  be  re- 
duced to  a  life  estate  by  mere  Implication 
from  a  subsequent  gift  over,  but  may  be 
by  subsequent  language  clearly  Indicating  in- 
tent, and  equivalent  to  a  positive  provision. 
THw  words  ot  tlu  second  clause  of  the  said 


seventeenth  paragraph  which  are  supposed 
to  have  the  effect  of  reducing  the  fee  simple 
title  created  in  Oliver  D.  to  a  lesser  estate 
are  "If  the  said  Oliver  D.  should  die  without 
leaving  any  heirs,  then,"  etc.  Read  liter- 
ally, these  words  mean  nothing.  No  man 
can  die  without  leaving  any  heirs.  The  law 
presumes,  until  the  contrary  Is  shown,  that 
every  deceased  person  leaves  heirs.  Pitkin 
T.  Railroad  Oo.,  04  Conn.  487,  30  AtL  772: 
Budd  V.  RaUroad  Co..  69  Coon.  284.  37  AtL 
683.  It  Is  argued  that  the  word  "heirs"  In 
this  clause  ought  to  be  read,  or  may  be  read, 
as  meaning  "children"  or  "heirs  of  his  body." 
In  a  suitable  case  the  court  might  possibly 
adopt  such  a  reading.  But  in  the  present 
case,  where  the  effect  of  the  changed  reading 
would  be  to  defeat  the  very  clearly  expressed 
general  intent  of  tbe  testator,  as  well  as  to 
reduce  an  express  gift  in  fee  simple  to  a 
lesser  estate,  the  court  would  hardly  feel 
authorized  to  do  so.  It  wonld  violate  the 
rale  Just  above  stated.  Bandfield  v.  Rand- 
field,  8  H.  L.  Cas.  226,  2  Jarm.  WiUs  (5th  Am. 
Ed.)  53.  Words  put  Into  a  will  by  construc- 
tion cannot  be  said  to  express  the  Intention 
of  the  testator  with  as  much  certainty  as 
the  very  words  which  he  has  himself  nsed. 
There  Is  another  rule  of  construction  which 
has  been  followed  many  times  by  tbla  court 
and  which  is  decisive  of  this  case.  It  Is  that 
when.  In  a  will,  an  estate  In  fee  Is  followed 
by  an  apparently  inconsistent  limitation,  the 
whole  should  be  reconciled  by  reading  the 
latter  disposition  as  applying  exdnsively  to 
the  event  of  the  prior  devisee  in  fee  dying 
In  tbe  lifetime  of  the  testator;  the  Intention 
of  the  testator  being,  It  Is  considered,  to  pro- 
vide a  substituted  devisee  in  case  of  a  lapse. 
This  construction  gives  effect  to  all  tbe  words 
of  the  will,  and  makes  all  Its  parts  consis- 
tent Uiwlor  T.  Hcdohan.  70  Oonn.  87.  38 
Atl.  903,  and  tbe  cases  cited.  Tbe  refermce 
in  the  nineteenth  clause  to  the  estate  "given 
to  Oliver  D.  Mead"  was  evidently  Intended 
to  cover  whatever  was  disposed  of  by  the 
seventeenth  clause.  Part  of  that— tbe  per- 
sonal estate — was  unqnestlonably  an  absolute 
gift.  It  Is  therefore  reasonable  to  suppose 
that,  as  the  testator  In  this  reference  made 
no  discrimination,  he  bad  Intended  none,  be- 
tween tbe  real  and  personal  property,  and 
understood  that  he  had  given  an  absolute 
estate  In  both.  It  Is  also  tO'  be  considered 
that  If  the  provision  for  Oliver's  deatb  with- 
out leaving  any  heirs  were  read  as  one  as  to 
his  deatb  without  leaving  any  surviving  Is- 
sue, whether  it  occurred  either  before  or 
after  that  of  the  testator,  then  It  cuiteni- 
plat'ed  a  devise  to  such  Issue,  which  wonld 
be  void,  under  the  former  statute  of  per- 
petuities. Leake  v.  Watson,  00  Conn.  4dS,  21 
Atl.  1070.  The  construction  which  we  adopt 
on  the  other  hand,  by  ccmflnlng  tbe  tttect  of 
this  clause  to  a  death  before  that  of  tiie 
testator,  makes  this  clause  valid,  and  satfe- 
fles  the  rule  that,  when  a  devise  may  tsMy 
be  read  either  as  a  legal  or  Illegal  one,  the 
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former  meaning  Is  preferred.  From  all  the 
-words  of  the  wlB,  examined  In  the  light  of 
the  drcumstancee.  we  are  peranaded  that 
Oliver  Mead  Intended  by  bis  will  to  give,  and 
did  fdve,  to  Oliver  D.  Mead  an  estate  In  ^ee 
almple  In  all  his  lands.  The  saperior  court 
Is  advised  to  render  judgment  fer  the  plain- 
tiff. The  other  judges  concurred. 


STAPLES  et  aL  T.  LBWI8  et  al. 
(Sapreme  Court  of  Errors  of  Connecticut. 
Not.  29.  189a) 

WlU,B— COKSTKL'CTIOir. 

A  testator  devised  his  homestead  to  his 
two  sinters  as  long  as  they  shoald  live,  provid- 
lug  that,  if  either  died  without  "legal  repre- 
8f  iitatives,"  her  share  should  go  to  the  aurvivor. 
Brlii,  that  hr  "legal  renveseutatives"  the  testator 
meant  lineal  descendants. 

Case  reserved  from  superior  court,  Fair- 
field county;  George  W.  Wheeler,  Judge. 

Action  by  James  Staples  and  others  against 
William  Lewis  and  others  to  try  tdtle  to  real 
property.  Judgment  reserved  on  a  finding 
of  facts  for  the  advisory  opinion  of  the  court 
Judgment  advised  for  plaintiffs. 

Arthur  M.  Marsh  and  Goodwin  Stoddard, 
for  pontiffs.  John  C.  Chamberlain  and 
Frederic  A.  Bartletl^  for  defendant  Mary  J. 
FairchiUL 

HALU  J.  The  plalntlffB,  aa  execntors  and 
residuary  devisees,  under  the  will  of  Mary 
Wood,  who  died  in  1897.  Claim  title  to  cer- 
tain real  'estate  In  Bridgeport  Mary  Wood 
derived  title  to  the  estate  In  question  by  the 
will  of  her  brother  John  Lewis,  who  died  In 
-lfW2.  The  following  Is  the  provision  of  the 
will  of  John  Lewis  under  which  Mary  Wood 
rialmed  the  ownership  of  said  properly:  "I 
give,  devise,  and  bequeath  to  my  said  sisters 
Mrs.  Mary  Wood  and  Misa  Sarah  Jane  Lewla 
my  boinestead,  It  being  a  certain  tract  of 
land,  dtnatea  u  the  town  of  Bridgeport  con- 
taining about  six  acres,  more  or  less,  with 
the  dwelling  house,  bam,  and  outbuildings 
thereon  standing,  to  be  equally  and  jointly 
theirs  so  long  as  they  shall  live,  and  at  the 
decease  of  either  of  them  (my  sisters  before 
mentioned),  who  dying  without  legal  repre- 
sentatives, then  the  whole  of  said  homestead, 
with  all  the  appurtenances  thereunto  belong- 
ing, shall  become  and  be  the  property  of  the 
surviving  sla^,  to  be  hers,  her  helra  and 
assigna,  absolute,  forever."  Sarah  Jane 
Lewis  died  without  children.  She  and  her 
■later  Mary  Wood  left  nephews  and  nieces, 
and  grandnephewa  and  grandnleces,  who  are 
the  defendanta  in  this  action.  If  Mary 
Wood,  upon  the  deatti  of  her  sister  Sarah 
Jane  Lewis,  In  1892,  took  a  fee  to  the  home- 
stead. It  Is  admitted  that  the  plaintiffs  have 
a  valid  title;  tt  not,  the  defendanta  take  aa 
next  of  kbL 

Aa  the  sole  contingency  npon  whldi  Mary 
Wood,  aa  tlw  survlTlng  slater,  would  become 


ttie  absolute  owner,  was  the  death  of  her  sis* 
ter  without  l^al  representatives,  the  only 
question  to  be  coopered  is,  did  Sarah  Jane 
Lewis  die  without  "legal  representatives"? 
The  answer  to  that  question  depends  npon 
the  meaning  to  be  given  to  those  words  bi 
the  will  of  John  Lewis.  In  their  most  com- 
prehensive sense,  the  words  "legal  represen- 
tatives" Indude  all  persons  who  may  law- 
fully represoit  another.  And.  Law  Diet 
When  used  to  designate  those  who  represent 
deceased  persons,  they  may  embrace  not  only 
personal  representatives,  so  called  because 
they  succeeded  to  the  personal  estate  of  the 
deceased,  but  real  representatives,  who  at 
common  law  acquired  the  rl^ts  and  assum- 
ed the  responribUltles  of  the  deceased  as  to 
real  property.  The  terms  "representatives,*' 
"legal  r^resentatlves,"  and  "personal  repre- 
sentatives" of  deceased  persons  were  used 
interchangeably,  and  primarily  meant  those 
artificial  representatives,  the  executors  mO 
administrators,  who  by  law  represented  the 
deceased.  In  distinction  from  the  heirs  who 
were  the  natural  representatives.  But  as. 
under  statutes  of  distribution,  executors  and 
administrators  are  no  longer  the  sole  repre- 
sentatlvea  of  the  deceased  as  to  personal 
proper^,  these  words  have  lost  much  of 
their  original  distinctive  force;  and  the  terms 
"representatlTea,**  "legal  representatives,'' 
and  "personal  repreaentatives"  are  used  to 
describe  either  exectrtors  and  administrators, 
children  or  descendants,  next  of  kin  or  dls- 
tribnteea,  and  devisees,  and,  whrai  not  ap- 
plied to  those  who  represent  deceased  per- 
sons, they  may  mean  trustees  In  Insolvency 
and  receivers.  When  nsed  In  statutes,  these 
terms  should  be  taiterpreted  with  reference 
to  the  Intention  of  the  legislature,  ''gathered 
from  the  entire  language  used.  In  connection 
with  the  subject  and  purpose  of  the  law.*' 
BlsseU  V.  Beckvrith,  32  Conn.  909-616.  When 
either  of  these  terms  Is  used  to  describe  the 
representatives  of  deceased  persons,  It  meana 
either  executors  and  admlnlstraton,  or  per- 
sons who.  In  consequence  of  the  death  of  tb» 
deceased,  take  some  portion  of  his  estate. 
Lockwood  V.  Lockwood,  66  Oonn.  110,  14  Atl. 
298. 

To  determine  the  true  meaning  of  the 
words  "representatives,"  'legal  repreaente- 
tlves,"  or  "personal  repre8entetlve8;"  when 
used  In  wills,  the  Intention  of  the  testator, 
as  gathered  from  the  language  of  the  en- 
tire will,  read  In  the  light  of  relevant  cir- 
cumstances, must  be  considered.  In  John- 
son V.  Bdmond,  66  Conn.  ^&  8S  AIL  60S, 
whldi  was  a  suit  for  the  construction  of  a 
win,  In  bedding  that  the  words  "legal  rqne- 
sentetlves"  meant  executors  and  administra- 
tors, the  court  said:  "It  Is  one  of  those  am- 
Uguoua  terms  the  meaning  of  which  can 
often  be  determined  only  by  the  context  and 
fbe  situation  of  the  testetor  wltii  reference  to 
the  natural  objecte  of  his  bounty."  In  Tar- 
rant V.  Backus,  63  Conn.  281,  28  Atl.  46,  In 
construing  the  same  words  to  mean  execn- 
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tors  and  admlnlstiaton,  the  court  said:  "If 
it  were  neces&arr  •  •  •  to  canstrne  tbe 
term  legal  repreaentatlreE^  as  meaalns  next 
of  kin  or  those  who  would  taJce  under  the 
statute  of  dlstribntiooa,  *  *  *  we  should 
not  hesitate  to  do  ao."  In  Loclcwood  v.  Lock- 
wood,  supra,  It  was  held  that  the  grantee  of 
a  deceased  person  was  not  his  repreaentatlre, 
within  the  meanlnsr  of  the  st&tnte  prortdlnf 
that  In  suits  by  or  a^lnst  the  representa- 
tives of  deceased  persons,  the  deelaratioDS  of 
the  deceased  may  be  received  Id  evidence. 
In  PIxley  v.  Eddy,  56  Conn.  336,  15  Atl.  7S& 
this  court  held  that  a  distributee  was  such 
cepresentatlve.  within  the  mesnlng  of  the 
same  statute.  In  Davles  t.  Davles,  55  Coon. 
319.  11  Atl.  600,  It  was  held  that  the  words 
"personal  representatives,"  In  the  will  which 
was  the  subject  of  construction,  meant  next 
of  kin.  In  Farnam  v.  Fsroam,  53  Oonn.  261, 
2  Atl.  326,  and  5  Atl.  682,  In  construing  a  wiU 
It  was  held  that  "legal  representatives"  meant 
the  widow  and  heirs  at  law.  In  Blfflell  v. 
Beckwlth,  supra,  a  devisee  was  held  to  be  the 
representative  of  a  deceased  person,  wlthtn 
the  meaning  of  the  statute  concerning  the 
admission  In  evidence  of  the  entries  and  writ- 
ten memoranda  of  deceased  persons.  In  Be 
Wilcox  &  Howe  Co.,  70  Conn.  227,  39  AtL 
163,  In  construing  the  act  providing  that  cer- 
tato  conditional  sales  should  be  absolute  sales, 
except  as  between  the  vendor  and  vendee  or 
their  personal  r^uesentatlves,  we  held  that 
the  latter  words  might  include  trustees  and 
receivers.  In  Atherton  v.  Crowth^ ,  19  Beav. 
448.  In  which  a  clause  of  a  will  quite  similar 
to  that  under  discussion  was  cinstrued,  the 
words  "personal  representatives"  were  held 
to  mean  descendants.  In  Abbott  v.  Jenkins, 
10  Serg.  &  R.  296^  the  words  "legal  represen- 
tatives" were  said  to  mean  children. 

It  is  clear  from  the  cases  cited  that  these 
terms  have  not  of  themselves  a  distinct,  de- 
terminate meaning,  but  that  the  sense  In 
which  they  are  intended  to  be  used  must,  in 
each  particular  case,  be  ascertained  from  the 
cootext,  the  subject-matter,  and  the  surround- 
ing facts,  and.  that,  when  these  make  It  ap- 
parent that  neither  the  executor  and  admin- 
istrator, nor  all  those  who  would  take  as  next 
of  kin  or  as  distributees,  were  Intended  to  be 
described,  either  of  these  terms  may  be  In- 
terpreted as  referring  to  a  particular  kind  or 
class  of  representatives,  as  children  or  grand- 
children or  lineal  descendants.  In  the  case 
at  bar,  we  think  the  words  "legal  representa- 
tives" ^DUld  be  construed  lineal  descendants, 
and  that  we  should  hold  that  It  was  the  in- 
tention of  the  testator,  John  Lewis,  upon  the 
death  of  Sarah  Jane  Lewis  without  having 
liad  children,  that  the  fee  to  the  homestead 
should  vest  in  the  surviving  sister,  Mary 
Wood.  A  construction  of  the  will  In  ques- 
tion which  would  make  the  words  "legal  rep- 
resentatives'* mean  executors  and  administra- 
tors would,  in  our  opinion,  be  an  unreason- 
able one.  To  speak  of  one  as  upon  hla  death 
leaving  on  administrator  or  executor,  wliosft. 


ozisteaM  tai  snclt  oAdU  capacltr  euuiot  be- 
gin undl  after  tto  deatiK  eC  the  pcrBoa  whose 
estate  he  administers,  la  both  mi  anmnal  and 
inaccniate  nae  of  langnage.  No  Tcaaan  ang- 
gearts  ItssU  to  ns  why  Jobn  Levta  ootdd  hare 
wished  that  die  ^solutB  ownership  of  the 
homestead  by  the  anrrlving  slater  abonld  be 
made  to  depend  npon  tte  sppolntmant  or 
nonappolntment  of  an  executor  or  administra- 
tor of  the  sister  who  should  die  first  It  would 
be  absurd  to  believe  that  he  Intended  to  place 
It  In  the  power  of  each  of  these  sist«s,  by 
naming  an  executor  In  her  will,  to  prevent 
the  other  from  becoming  the  absolute  owner 
of  the  homestead,  or  that  it  was  his  purpose 
that  a  court  of  probate,  by  appointing  an  ad- 
ministrator of  the  estate  of  the  deceased  sl»- 
ter,  might  deprive  the  sarvtTw  of  an  estate 
in  fee  in  this  property.  To  eonstme  this 
term  as  meaning  next  of  kin  or  those  who 
would  take  under  the  statute  of  dlstribntioD 
would  be  equally  unreasonable.  She  who 
died  without  next  of  kin  could  leave  no  snr- 
vlving  sister.  It  la  suggested  that  next  of  kin 
other  than  the  surviving  sister  was  meant 
To  suppose  that  the  testator  contemplnted  the 
possibility  of  one  of  these  two  slstera,  who 
had  other  broUietfl  and  sisters  living,  and  who 
was  snrrounded  with  n^hnra  and  nieces, 
dying  without  next  of  kla,  other  tbaa  Hk  sur- 
vivor of  tlie  two,  would  be  to  impute  to  him 
a  want  of  common  Intelligence.  There  would 
have  been  no  occasion  to  provide  by  win  that 
in  that  event,  the  surviving  sister,  who  would 
have  been  the  only  one  akin  to  the  txatator, 
should  take  the  fee  to  the  homestead.  It  is 
true  that  the  will  doea  not  ciqprenly  provide 
what  Interest  in  this  prcverty  any  snrvivlng 
childrm  or  grandchildren  of  that  oaa  af  the 
sisters  who  might  die  first  Aould  take. 
Though  the  testator  may  have  failed  to  fully 
egress  his  intention  with  reference  to  that 
contingency,  we  think  It  aufflclently  clear 
frona  the  entire  will  that  he  Intended  that  If 
there  were  such  sorviving  children  'or  gmod- 
children,  they  ahoold  not  be  deprived  of  all 
Interest  In  the  homestead  by  the  vesting  at 
the  fee  in  the  survivor  of  the  life  tenants, 
and  that  he  intended  that,  upon  the  death  of 
either  of  said  sisters  without  lineal  descend- 
ants, the  survivor  should  become  the  absolute 
owner  of  this  prc^wrty.  Judgment  is  ad- 
vised for  the  plaintiffs.  The  other  Judges 
concurred. 


JOHNSTON  V.  ALUS. 
(Supreaie  Court  of  Errors  of  GoonectlcQt 
Nov.  29.  1898.) 

CORPORATIOItB— BUSA  FlOS  SOBSCBIPTIOK  —  Sr» 
8CKIBSR*8  LlABIUTT  — ESTuPPHL— AonOX  ros 
UXPAID  SDBBCRIPTIoiC— DeFSKSV  —  PtBADIX^ 
RkCOVBRT— EVIDBKCB. 

1.  A  snbscriptlon  for  capital  stock  of  a  pro- 
posed corporation,  as  trustee  therefor,  i«  a  t 
bona  fide,  wlthlD  Gen.  St  |  1947,  forbkUins;  tb>' 
commencement  of  business  until  all  ^e  capital 
stock  is  subscrihed  for  by  bona  fide  mbsdib- 
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2.  UnleBB  tbe  tnnssctton  Amn  m  oontrarr 
intent,  a  BBbacription  tor  stock  of  ft  propoaed 
corporation,  made  (br  authority  of  the  stock- 
bolders)  by  the  aabscriber  aa  tnutee  for  the 
c(»l>oration,  bindm  the  arobicribert  thongh  it 
does  not  bind  the  corporation. 

3.  A  eiibacriber  for  capital  itock  of  a  pro- 
posed corporation,  whose  anbscription  was 
made  as  trustee  for  the  companr,  subscribed 
and  swore  to  the  certificate  of  ita  oi^anlzation. 
statinff  that  his  subscription  was  to  the  capital 
stock,  which,  uDder  Gen.  St.  I  1947,  must  hare 
been  subscribed  bona  fide  before  the  companj 
conld  do  business,  and  then  filed  It  with  the  sec- 
retary of  state  and  the  town  clerk  of  the  town 
where  the  company  waa  located,  and  published 
it  in  a  newspaper  in  said  town,  as  required  by 
statute.  Sdd  that,  as  against  creditors  of  the 
insolvent  company  who  dealt  with  it  In  reli- 
ance on  the  snbscrlptien,  the  subscriber  conld 
not  deny  that  the  anbscription  waa  binding  on 
him. 

4.  The  prorislan  of  Qen.  Bt  I  S18,  that  the 
probate  court  which  has  declared  a  conwra- 
tiou  insolvent  may  order  the  trustee  in  insol- 
vency to  collect  unpaid  capital,  does  not  pre- 
clude the  trustee  from  suing  for  unpaid  sab* 
Bcriptions  to  the  capital  stock  without  such  an 
order,  since  tbe  statutory  remedy  is  cumulative. 

6.  Where  a  trustee  of  an  insolvent  corpora- 
tion demanded  of  a  stoclcholder  payment  of  his 
sabBCription,  to  pay  the  debts  and  expenses, 
there  beins  no  other  delinqnent  snbecribers, 
and  the  snoscriber  refused  to  pay  anything,  on 
the  ground  that  he  was  in  no  way  liable,  he 
cannot,  when  sned  by  the  trustee  therefor,  avail 
bima^  of  the  defense  that  the  conrt  declaring 
the  insolvency  luid  made  no  call  on  snbscribers 
aa  provided  by  Gen.  St.  S  619,  since  the  call  la 
intended  only  to  give  notice  of  the  amonnt  to 
be  paid,  and  of  the  time,  and  Hi*  tnute^s  dt- 
mand  fulfilled  its  purpose. 

6k  A  trustee  of  an  insolvent  corporation.  In 
sning  for  stock  subscriptions,  need  not  allege 
the  amonnt  needed  to  pay  its  debts. 

7.  Under  a  claim  that  all  unpaid  capital  stock 
anbscriptions  are  accessary  to  pay  the  debts  of 
an  Insolvent  corporation,  Its  trustee  in  insol- 
vency may  recover  what  tbe  proof  shows  is 
needed  to  pay  its  d^ta  in-  full,  and  the  ex- 
penses of  settlement. 

8.  Tbe  Inventory  and  report  of  commission* 
era  of  the  estate  of  an  insolvent  corporation, 
and  evidence  that  assets  in  the  trustee's  hands 
are  insufficient  to  pay  en>eneea  of  settlement, 
are  admissible  to  show  toe  need  of  collecting 
unpaid  anbscriptlons  to  Its  capital  stock  to  pay 
debta. 

Appeal  from  superior  court,  Hartford  coun- 
ty; Ralph  Wheeler,  Judge. 

Action  by  Frank  H.  Johnston,  trustee  in  in- 
solvency,  against  Fortls  H.  Allls,  to  recover 
an  unpaid  stock  subscription.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Error, 
and  new  trial  granted. 

The  complaint  alleged  that  the  plaintiff  is 
the  trustee  in  Insolvency  of  the  Yale  Brick 
Company,  a  corporation  oncauized  under  the 
joint-stock  lawa  of  this  state  with  a  capital 
of  $100,000,  divided  into  1.000  shares  of  1100; 
that  the  defendant  subscribed  to  560  shares 
of  this  stock;  that  he  had  not  paid  for  them, 
although  payment  had  been  demanded;  and 
tbat  the  Yale  Brick  Company  had  been  duly 
declared  insolvent  by  the  probate  court, — 
and  claimed  to  recover  the  amount  of  tbe  sub- 
scription. The  defendant  made  two  defenses, 
tbe  first  being,  In  substance,  a  denial  of  tbe 
complaint:  The  second  set  out  that,  of  the 
said  ahares,  the  defendant  had  paid  In  full 
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for  50;  10  had  been  paid  for  In  another  way. 
And,  as  to  tbe  remninlng  500  shares,  the  de- 
fense averred  that  "they  were  subscribed  for 
by  him.  Dot  In  his  Individual  capacity,  but 
as  a  trustee  for  said  corporation,  by  and  with 
the  authority  of  said  corporation,  and  were 
never  held  by  the  defendant  otherwise  than 
as  such  trustee,  and  subject  to  the  vote  of  the 
stockholders  of  said  corporation."  This  de- 
fense was  demurred  to  by  the  plaintiff.  The 
conrt  overruled  the  demurrer.  Thereupon 
the  plaintiff  made  replication  "that  the  cred- 
itors represented  by  him  had  no  notice  of 
any  kind  ttiat  said  subscription  was  for  said 
corporation,"  and  that:  "Par.  8.  On  the  14th 
day  of  October,  1892,  the  defendant,  as  one 
of  the  directors  of  said  corporation,  Joined 
with  the  other  directors  of  said  corporation 
In  making,  executing,  and  filing  wltb  tbe  sec- 
retary of  state  a  certificate  of  the  articles  of 
association  of  said  corporation,  which  stated, 
among  other  things,  the  following;  'Art  4. 
Tbe  amoont  of  tbe  capital  stock  is  one  hun- 
dred thotaand  ($100,000)  doUars,  divided  In- 
to one  thousand  shares  of  the  par  value  of 
one  hundred  (¥10(^  dollars  each.  Art  5. 
Bach  subscriber  to  these  articles  agrees  to 
take  tbe  number  of  shares  of  said  capital 
stock  annexed  to  his  name,  each  share  to  be 
of  the  par  value  of  one  hundred  dollars,  and 
to  pay  twenty  per  cent  thereof  In  cash  at  the 
time  of  subscription,  and  the  balance  thereof 
in  Installments  as  called  for  by  the  directors. 
•  •  •  F.  H.  AUis,  Trustee.  New  Britain, 
510  shares,'— and  In  filing  a  like  copy  with 
the  town  clerk  of  the  town  of  Berlin,  and 
publishing  the  same  In  a  newspaper,  all  as 
is  required  by  the  statutes  of  this  state  re- 
lating to  the  formation  and  organization  of 
Joint-stock  companies.  Par.  4.  Immediately 
thereafter  the  said  company  commenced  busi- 
ness In  said  town  of  Berlin,  and  continued 
there  until,  in  the  condtict  of  said  business, 
said  company  had  contracted  certain  debts, 
which  were  and  still  are  unpaid;  and  the 
same  have  been  presented  to  and  allowed  by 
the  commissioners  on  the  Insolvent  estate  of 
said  company,  as  per  Bx.  B,  herewith  filed. 
During  all  of  tbe  time  that  said  company  waa 
doing  business  the  defendant  was  a  member 
of  the  board  of  directors  thereof,  was  secre* 
tary  and  treasurer  of  said  corporation,  and 
was  at  all  times  active  in  the  management 
thereof.  Par.  5.  Said  creditors  were  induced 
thereby  to  deal  with  said  company,  and  to 
^ve  credit  to  said  Yale  Brick  Company  as 
a  corporation  lawfully  authorized  to  do  busi- 
ness. Par.  5%.  Tbe  assets  of  the  estate  of 
said  Yale  Brick  Company  are  not  snfflclent 
to  pay  the  said  claims  mentioned  In  said 
exhibits,  nor  any  part  thereof."  There  waa 
a  demurrer  to  this  replication,  which  the 
court  sustafned.  There  was  no  further  plead- 
ing. There  was  a  hearing  on  the  Issues  of 
fact,  and  tbe  court  found  them  In  favor  of 
tbe  defendant,  and  rendered  Judgment  that 
the  defeudaiit  recover  his  costs.  From  this 
Judgment  the  plaintiff  appealed.   The  tMrd, 
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foorth.  flfth..  and  Orth,  paragnphB  of  the 
flndlns  of  facts  are  these:  "(3)  The  sub- 
scription of  F.  H.  Allls  as  trnstee  was  made 
b7  blm  on  said  14tb  day  of  October,  1882,  by 
anthorlty  of  the  stockholders  of  the  new  com- 
pany, for  tbe  benefit  of  the  company,  and  no 
installment  upon  said  stock  was  ever  called 
In  by  the  directors  of  said  company,  but  by 
a  vote  of  the  company  said  Allls  was  directed 
to  sell  ten  (10)  shares  of  said  stock,  of  the 
par  Talne  of  fl.OOO,  for  the  benefit  of  the 
company,  which  he  did;  and  the  amount  real- 
ized from  said  stock,  to  wit,  the  sum  of  91,- 
000,  was  paid  by  him  Into  the  treasury  of 
aald  company  for  Its  benefit.  (4)  On  tbe  12th 
day  of  October,  1806,  said  Tale  Brick  Com- 
pany was,  upon  proper  proceedings,  duly  de- 
clared Insolvent  by  tbe  probate  court  for  the 
district  of  Berlin,  and  on  the  same  day  the 
plaintiff  was  duly  appointed  trustee  apon 
the  Insolvent  estate  of  said  corporation.  (5) 
Before  tbe  service  of  the  writ  In  this  action, 
the  plaintiff,  at  trnstee  of  said  Tale  Brick 
Oompany.  called  upon  tiie  defendant  and  de- 
manded from  him  enough  money  upon  his 
subscription  to  said  capital  stock  to  pay  tbe 
debts  of  the  Tale  Brick  Oompany;  but  he 
did  not  state  what  tbe  amount  of  those  debts 
was,  n(ff  did  he  ask  for  any  specific  sum. 
The  defendant  refused  to  pay  anything  upon 
•aid  demand.  (6)  It  was  admitted  upon  tbe 
trial  that  neither  the  trustee  nor  any  one  In 
his  behalf  had  made  application  to  the  pro- 
bate court  for  the  district  of  Berlin  for  any 
order  to  call  for  and  collect  unpaid  capital 
of  said  Tale  Brick  Company,  and  that  said 
eonrt  of  probate  had  not  glw^  any  direction 
a>  to  the  calling  In  of  any  of  said  stock.** 

Noble  B.  Pierce  and  Bernard  F.  Gaflney,  for 
appellant  Prank  L.  Hungerford,  for  appeUee. 

ANDREWS,  a  T.  (after  Stating  Oie  fketa). 
TtM  defendant  subscribed  for  SOO  shares  of 
the  capital  stock  of  the  Tale  Brick  Oompany, 
addhig  to  his  name  the  word  *'Tmstee."  Noth- 
ing baa  ever  been  paid  on  these  shares  by 
the  defendant  or  any  one  else.  Afterwards  the 
company  was  formally  organised,  and  the  de- 
fendant was  chosen  one  of  the  directors  and  Its 
secretary  and  treasurer,  and  he  has  at  all  time* 
been  active  In  tbe  affairs  of  the  company.  This 
subscription  and  the  organization  of  (be  com- 
pany took  place  on  the  14th  day  of  October, 
1892.  On  the  same  day  the  defendant  (the  oth- 
er directors  of  the  company  acting  with  him) 
made,  subscribed,  and  swore  to  a  certificate  of 
the  organization  of  the  said  company,  and  filed 
tbe  same  in  the  office  of  the  secretary  of  state 
of  this  state  and  with  the  town' clerk  of  the 
town  of  Berlin,  and  also  caused  the  same  to 
be  published  hi  a  newspaper  In  Berlin.  In 
that  certificate  this  subscription  Is  stated  to  be 
one  oS  the  subscriptions  to  the  capital  stock  of 
aald  company,— as,  Indeed,  It  must  be,  because 
otherwise  the  whole  of  tbe  capital  stock  la  not 
■nbflcribed  for.  In  his  defense  the  defend- 
ant arened  that  he  made  tbe  said  subscriptton 


as  the  trustee  for,  and  with  the  anthortty  of. 
the  said  corporation,  and  that  he  was  not  per- 
sonally liable  on  the  same.  The  court  on 
demurrer,  hdd  this  to  be  a  good  defaise  to  tbe 
action  brought  by  the  idalntltf.  This  snbscrlp- 
tlon  was  made  before  the  corporation  was  or- 
ganized. It  is  a  little  difficult  to  see  how  It 
could  at  that  time  wpp/Ont  a  trustee  fSor  any 
purpose. 

But  as  to  the  trusteeship  of  Oils  snbaoiptloD 
there  is  another  and  still  stnmger  objection: 
It  was  not  a  bona  fide  subscription.  The  stat- 
ute (Gen.  St  I  1047)  forbids  any  Joint-stot^ 
corporation  to  commence  burinesa  ontU  all  Its 
capital  stock  shall  be  subscribed  for  t>y  bcnia 
fide  snbscribers.  A  "bona  fide  subscriber" 
means  a  bona  fide  subscription;  that  Is,  a  real 
8ub8cripti(ai,— one  that  will  In  fact  bring  to  the 
corporation  the  amount  of  capital  wbldi  0» 
subscription  denotes,  and  upon  which  Its  cred- 
itors and  all  persona  dealing  with  tbe  onpcaa- 
tlon  can  rely.  Any  sobscriptlon  that  wfil  not 
do  this  Is  not  a  bona  fide  one.  A  corporation 
has  at  Its  oi|;anlzatlon  no  property  other  than 
the  snbscrlptions  to  Its  capital  stock.  Fran  (be 
natnre  of  things,  It  can  have  no  property  of  Its 
own,  separate  from  the  subacriptlona.  A  snb- 
acriptlcHi  to  its  capital  stod^  made  by  a  trns- 
tee. If  it  does  not  Und  the  trustee,  but  only 
the  corporation  Its^,  would  not  be  a  bona  fide 
one.  Such  a  subscription  conld  not  bring  to 
the  corporation  any  real  capltaL  This  snbscrip- 
Uon  WBB  one  which  the  corporation,  as  matter 
of  fact  could  not  have  made,  because  at  tbe 
time  It  was  not  oi^anlaed  so  that  It  coold  ap- 
point a  trustee.  And,  besides,  It  was  a  snb- 
scriptfott  which,  as  matter  of  law.  It  was  for- 
bidden to  mak&  It  did  not  and  does  not  Und 
the  corporation.  Crandall  v.  Llnctrin,  S2  Conn. 
04;  Cook,  Stock  &  B.  H  190-2S1.  Did  It 
then,  bind  tbe  defendant?  It  is  said  m  1  Swift 
Dig.,  side  page  330.  that:  "Whenever  a  per- 
son signing  a  contract  makes  use  of  an  addi- 
tion sudi  as  Treasurer  of  the  Jocky  Onb. 
Guardian,  Executor,  or  the  title  of  any  office 
civil  or  military.  In  which  he  baa  no  power 
to  bind  another  the  contract  will  be  binding  on 
himself  and  the  addition  rejected  as  surplus- 
age.*' When  an  agent  contracts  for  or  on  behalf 
of  an  Irresponsible  principal,— that  Is,  a  {Hrlnd- 
pal  who  has  no  legal  capacity,— then  tbe  agoit 
Is  responsible  personally.  1  Am.  &  Kog.  Bnc 
Law  (2d  Ed.)  p.  1122.  "And  It  la  dementair 
law  that  an  agent  must  so  contract  as  to  Und 
his  principal,  or  be  will  be  himself  boimd.** 
Hall  v.  Bradbury,  40  Conn.  37;  Pierce  T.  John- 
son, 34  Conn.  274.  It  Is  always  presumed  ttiat 
persons  Intend  to  do  effectually  that  whlt^  Oue^ 
contract;  and,  where  there  Is  a  conflict  ct  coa- 
stmction,  tbe  parties  are  presumed  to  nOopi 
that  construction  most  favorable  to  the  per- 
formance of  thla  engagement  Tber^iore. 
where  the  only  way  of  enforcing  a  contract  en- 
tered Into  by  an  agent  la  making  hbn  Uable. 
his  liability  will  be  assumed,  provided  it  does 
not  appear  that  It  waa  bitended  in  the  trans- 
action that  he  should  not  be  Uabla  Wbart 
Ag.  I  028;  Kelner  t.  Baxter,  L.  B.  2  a  P. 
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183.  The  defendant,  over  his  own  signature  as 
an  officer  of  the  said  oorporaQon.  declared  this 
subscription  to  be  a  real  one.  He  emphasized 
this  statement  I17  his  oath.  He  took  part  In 
potting  this  statement  so  verified  on  the  records 
of  the  state.  In  the  ofilce  of  the  secretary  ot 
state,  and  onto  the  records  of  the  town  of  Ber* 
Un,  in  the  office  of  the  town  cteik  of  that  town, 
and  In  causing  that  rerlfled  statement  to  be 
published  In  a  newspaper.  In  these  ways  he 
Invited  the  attention  of  the  public  to  this  cor- 
poration, and  declared  to  all  persom  who 
should  deal  with  It  that  this  subscription  fmv 
nished  BO  mtich  real  capital,  on  whl(^  th«y 
ml^t  rdy,  If  they  should  become  Its  creditors. 
It  is  stated  in  the  record  that  the  creditors  of 
the  corporation  did  rely  (m  these  acts  of  the 
defendant,  and  were  Induced  tber^  to  deal 
-with  the  corporation  and  to  beccnne  Its  cred- 
itors; and  It  also  appears  that  the  assets  of  the 
corporation,  other  than  this  subscription,  are 
Insufficient  to  pay  any  part  of  theto  idalms.  It 
seems  to  this  court  that  the  defendant  cannot, 
as  against  the  plaintiff,  wlu)  r^>resent8  these 
creditors,  be  heard  to  deny  that  his  said  sub- 
scription is  binding  upon  him.  Oanfldd  t.  Gt^- 
cry,  60  Conn.  9,  83  Atl.  686.  Whether  we  re- 
gard the  liability  as  one  resting  upon  the  de- 
fendant directly  by  the  subscription,  or  as  one 
cast  upon  him  by  way  ct  estoi^l,  makes  no 
difference.  In  either  way,— bideed.  In  both 
ways^-he  ti  liable  on  Jt  Uor.  Prlr.  Onp.  | 
SIB. 

The  case  of  Bussdl  t.  Bristtfl,  49  G<mn.  251, 
Is  not  an  authority  In  fitTw  ct  the  defendant's 
contention.  In  that  case  the  defendant,  Mr. 
Bristol,  had,  after  the  capita  stock  of  the  cor- 
pontloD  had  aU  been  taken,  snbecribed  for 
some  addltl<aial  tttock,  aiBzlng  to  his  name  the 
words,  "Treasurer  in  Trust"  At  a  later  time 
the  organisation  of  the  corporation  was  fully 
completed.  After  such  complete  organfzatim, 
and  while  the  corpcwatkn  was  wholly  solvent. 
It  dealt  with  Hr.  Bristol  on  the  basis  that  he 
was  not  the  owner  of  the  said  shares  at  aU, 
but  that  the  corporation  was  Itself  the  owner 
of  them.  As  between  the  onporatlon  and  Mr. 
Bristol,  sudi  dealing  was  a  raUflcatlon  of  the 
OTiglnal.  subscription,  snd  cored  any  Infirmity 
fliere  was  In  It.  The  sobscriptlon  was  that 
seated  by  the  vote  of  the  dhrectots,  and  never 
was  included  in  any  return  made  by  the  com- 
pany to  the  insurance  d^iartment.  AU  this  took 
place  before  the  oorporatltm  had  Incurred  any 
of  the  liabilities  which  existed  at  the  time  of 
Its  assignment  The  case  then  became  one 
where  a  sdvent  corporation  was  the  owner  of 
shares  of  its  own  stock  by  way  of  surplus,  the 
shares  standing  In  the  name  of  a  trustee^  As 
the  corporatloii  bad  at  that  time  Incurred  no 
liability,  and  never  made  toy  return  represent- 
ing that  It  had  a  coital  Indodhig  the  amonnt 
of  these  shares,  thoe  ooold  be  no  claim  that 
any  person  had  relied  on  this  sobseriptloD  In 
glvlflg  credit  to  the  corporation,  nie  tmatee 
had  no  dalm,  tiierefore,  open  Mr.  Brlstid,  the 
trustee. 

The  defendant  claims  that  the  facts  of  fills 


case  do  not  show  a  cause  of  action  against 
him,  for  the  reason  that  the  coiut  of  probate 
had  made  no  order  In  the  premises,  accord- 
ing to  the  provision  of  section  BlO  of  the  Gen- 
eral Statutes;  and  be  cites  the  case  of  Otty 
of  New  Haven  v.  Wbltn^,  86  Conn.  373. 
That  was  a  case  whwe  the  charter  of  the  city 
of  'New  Haven  was  under  discussion.  The 
charter  of  a  city  la  an  enabling  act,  and  when 
In  such  an  act  an  authority  Is  given  which 
would  not  exist  exc^t  tor  the  act,  and  the 
act  prescribes  that  a  thing  shall  be  done  In  a 
particular  way,  there  Is  an  Implied  prohibi- 
tion against  doing  that  thing  In  any  other 
way.  "Bxpresslo  nnlos  est  ezcloslo  alterins."^ 
But  when  ttie  power  to  do  a  thing  exists,  and 
may  -  be  exercised  according  to  the  usual 
methods  of  law  or  equity,  and  the  statute  Is 
only  by  way  of  regulation  or  enlargement  of 
the  power,  then  fhete  can  be  no  Implied  pro- 
hibition of  the  power,  or  to  the  way  It  Is  to 
be  enforced.  Section  B19  la  this  kind  of  a 
statute.  The  Insolvent  law-  provides  that  aU 
the  pn^>«rty  of  the  debtor  shall  vest  In  the 
trostee,  and  that  the  trnstee  may  soe  In  his 
own  name  for  choses  In  action.  Hart  v. 
Stone,  80  Conn.  04;  Stanton  v.  Lewis,  26 
Conn.  444.  The  case  of  Mann  v.  Cooke,  20 
Conn.  178;  was  a  case  In  which  the  receiver 
of  an  Insolvait  corporation  sued  to  recover 
the  unpaid  balance  of  a  subscription  to  the 
capital  stock  of  the  corporation.  In  deciding 
that  case  this  court  said,  by  Church,  a  3.: 
"It  seems  now  to  be  generally  sdmltted  that 
all  subscribers  to  the  capital  stock  of  a  cor- 
poration, whldi  by  Its  charter  may  reqolre  or 
demand  payment  of  the  capital  subscribed, 
have  Incurred  a  debt  which  may  be  enforced 
by  any  impropriate  common-law  or  eqnltaUe 
remedy,  and  that  snch  remedy  is  not  at  ail 
Impaired  by  ttie  further  provisions  for  the 
fOrfeitare  of  the  stock.'*  And  citing  Railroad 
Co.  V.  Kennedy,  12  Conn.  490;  Railroad  Co. 
V.  Boorman,  Id.  S30;  Ward  v.  Manafactnrfng 
Co.,  16  Conn.  083.  The  statute  now  section 
519  was  passed  In  the  year  18SS.  The  law 
as  stated  In  the  cases  Just  cited  was  to  force 
long  before  that  date.  The  law  so  stated  Is 
not  at  all  Impaired  by  that  act  Bank  ▼. 
Peck,  29  Conn.  888;  Buck  v.  Boss,  68  Ctmn. 
'20,  SB  AH.  768.  These  decldons  of  oar  Re- 
porto  are  In  line  with  what  seems  to  be  the 
law  elsewhere,— that  the  assignee  of  an  In- 
solvent corporation  may  sue  Is  his  own  nsme 
for  tile  onpald  subscriptions  to  the  capital 
stock.  Webster  v.  Upton,  91  U.  S.  66;  Hatdi 
V.  Dana,  101  U.  8.  20S;  Thomp.  Corp.  |  6469. 
The  statutory  remedy  Is  cumnlative  to,  not 
exclusive  of.  the  remedy  by  the  trustee  In  his 
own  nam&   Thomp.  Corp.  I  6460. 

It  Is  further  urged  on  behalf  of  the  defend- 
ant that  no  action  can  be  maintained  against 
him  for  tiie  reason  tiiat  no  call  has  been  made 
by  the  court  of  probate.  The  purpose  of  a 
call  upon  the  snbscriben  to  the  capital  stock 
of  a  corporation,  wheth«  made  by  the  dl- 
recton  of  the  corjwntlon  Itsdf,  or  by  Hie 
trustee  in  tosidvency,  who  for  this  purpose 
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bu  much  tiie  nme  powere  as  the  directors 
of  the  corporation,  or  by  the  probate  court, 
la  to  adjudge  that  some  part  or  tbe  wbole  of 
the  tmpald  subscription  la  needed  to  pay  tbe 
debts  of  tbe  corporation,  and  glre  notice,  to 
tbose  snbscribera  wbo  bare  not  paid,  of  the 
n  mount  they  are  to  pay,  and  of  the  time 
when  they  are  to  pay  It  Tbe  finding  In  tb4s 
<ase  shows  that  the  defendant  Is  the  only 
subscriber  to  the  stock  of  the  Yale  Brick 
Company  whose  subscription  baa  not  been 
paid  In  fnll,  and  that  the  plaintiff  before  the 
bringing  of  this  action  made  demand  on  blm 
for  a  sum  sufficient  to  pay  tbe  Indebtedness 
of  the  corporation.  In  strictness,  perhaps,  he 
ought  to  have  stated  tbe  precise  amount 
needed.  Instead  of  tbls,  he  asks  generally 
for  enough  to  pay  tbe  debts.  Tbls  fairly  Im- 
ported  that  he  adjudged  that  amount  to  be 
necessary  to  meet  the  debts  and  expenses. 
But  the  defendant  denied  all  liability  what- 
ever, and  refused  to  pay  anytblng.  He  did 
Dot  find  fault  with  the  form  or  the  amount 
of  the  call.  So  far,  therefore,  as  he  la  con- 
cerned, this  demand  fulfilled  the  purposes  of 
a  can.  Tbe  defendant,  having  refused  to 
pay  anything  at  any  time,  la  not  In  a  position 
to  avail  himself  of  any  such  objection.  His 
refusal  to  coroply  with  the  call  made  upon 
lUm  by  the  plaintiff  was  not  because  tbe 
amount  or  the  time  of  payment  was  not  stat- 
ed, bat  on  the  ground  that  he  was  not  liable 
at  any  time,  or  for  any  amount  The  plain- 
tiff represents  the  creditors  of  tbe  Inaolvent 
corporation.  His  duty  Is  to  pay  these  cred- 
itors whatever  the  corporation  owed  to  them, 
80  far  as  Its  aasets  will  enaUe  blm  to  do  so, 
after  paying  tbe  expenses  of  the  insolvency 
proceedings.  He  cannot  collect  of  a  delin- 
quent subscriber  to  Its  stock  any  more  than 
Is  needed  for  tbls  porpoaa.  Tbe  defendant 
•claims  that  what  this  amount  Is  should  be 
specially  set  ont  ta  the  conqilalnt.  Bat  that 
Is  a  matter  to  be  proved.  A  plaintiff  is  never 
obliged  to  prove  more  than  the  substance  of 
bis  complaint  In  tbls  case  the  plaintiff 
claloM  to  recover  the  whole  amount  of  the 
defendant's  unpaid  subscription.  Under  that 
claim  be  may  recover  so  much,  not  exceeding 
tbe  whole,  as  tbe  proof  shows  Is  needed  to 
pay  the  creditors  In  full,  together  with  the 
expenses  of  the  settlement. 

We  think  there  was  oror  In  sustaining  the 
defendant's  demurrer  to  the  amended  reply 
to  tbe  second  defense.  That  demurrer  should 
have  been  overruled.  The  matters  set  forth 
l>y  the  plaintiff  in  the  complaint  and  In  the 
reply  to  the  second  defense.  If  proved,  would 
entitle  the  plaintiff  to  recover.  For  the  purtMse 
of  proving  these  matters,  tbe  Inventory  and 
the  commissioner's  report  would  be  admlasl- 
l>le  (Bassett  v.  McKenna,  S2  Conn.  437),  as 
well  as  tbe  evidence  offered  by  tbe  plaintiff  to 
Itrove  that  the  assets  In  his  hands  were  not 
sufficient  to  pay  the  expenses  of  the  settle- 
ment of  tbe  estate.  There  is  exroT,  and  a  new 
trial  Is  granted.   The  other  Judges  concurred. 


SIA.TBI  T.  WILUS. 

(Supreme  Conrt  of  Efrrofs  of  Oonnectlnit- 
NoT.  29,  1898.) 
CaiHiXAL  Law  —  Evidcxcs— Coxrassuim— Dacv 

L&HATinin  AOAIMtT  ItlTCRBSr  —  JV- 

RORS— QoALtrrcATtom. 

1.  A  written  confesBkm  by  an  accDsed  while 
under  arrest,  where  no  threats  or  iadneementa 
were  held  out  to  him  at  tbe  tim^  and  after  he 
bad  been  cautioned  that  any  Btatement  he 
might  make  might  be  used  against  bim.  woald 
be  admiMible  as  a  declaration  against  bis  in< 
terest,  although  inducements  had  been  held  out 
to  him  by  another  officer  while  previously  in 
his  charee;  bat  the  Jury,  in  determining  its 
weight,  should  consider  the  circumstances  lead- 
ios:  up  to  it 

2.  The  declaration  of  an  accused,  indicted  for 
murder,  to  an  offlcer,  as  to  the  location  of  an 
article  taken  from  the  murdered  man.  is  ad- 
missible, no  matter  what  promises  were  made 
to  htm  by  the  offlcer,  in  connection  with  evi- 
dence that  the  article  was  found,  in  pursuance 
of  the  statement,  at  the  place  described. 

3.  A  person,  having  read  newspaper  acconnts 
of  the  conunlsdon  of  a  ^me,  and  formed  an 
opinion,  based  therem,  that  a  murder  had  been 
committed,  would  not  be  disquslifled  to  alt  as 
a  juror,  where  he  was  satisfied  he  could  ren- 
der an  impartial  verdict. 

Appeal  from  superior  court  Fairfield  coun- 
ty; John  M.  Thayer,  Judge. 

Benjamin  R.  WilliB  was  convicted  of  mur- 
der, and  he  appeals.  Affirmed. 

The  appeal  Is  In  the  nature  ol  a  motion  for 
a  new  trial,  tat  errors  alleged  In  impaneling 
the  Jury  and  In  tbe  admission  of  evidence. 
The  facts  necessary  for  presenting  these  ques- 
tions were  found  by  the  trial  court  (Thayer,  J.). 

Tbe  state  offered  testimony  tending  to  prove 
tbe  following  facts,  to  wit:  That  on  tbe 
evening  of  December  17,  1807,  at  about  0 
o'clock,  two  men,  wearing  black  masks,  en- 
tered the  dwelling  bouse  of  David  S.  B.  Lam- 
bert, In  the  town  of  Wilton;  that  at  the 
time  they  entered,  tbe  wife  of  Mr.  Lambert 
was  alone  in  the  house,  the  family  consisting 
only  of  Mr.  and  Mrs.  Lambert;  that  the  men 
entered  the  dining  room,  where  Mrs.  Lambert 
was,  and  one  placed  a  black  handbag,  which 
he  carried,  on  the  floor,  and  stood  with  bis 
back  to  the  door,  while  tbe  other  said: 
"Where  Is  tbe  money?  Don't  say  a  word. 
Point  that  gun  straight  at  her;"  that  the 
same  one  who  spoke  also  asked  her  several 
other  qaestions,  spoke  to  ber  several  times, 
and  ^ke  to  his  companion  In  her  hearing: 
that  the  men  chloroformed,  bound,  and  gagged 
her;  that  when  she  came  to,  die  found  ber 
husband  lying  on  the  floor,  apparently  life- 
less; that  tbe  defendant  had  been  an  Inmate 
of  the  household  of  said  Lamberts,  as  a  pupQ 
In  a  school  conducted  by  Mr.  Lambert,  be- 
tween tbe  years  188S  and  1800;  that  Mrs. 
Lambert  bad  seen  him  and  conversed  with 
bim  on  two  occasions  since  1880,  and  was 
familiar  with  bis  voice,  and  that  she  recog- 
nized the  voice  of  tbe  man  wbo  spoke  to  her 
as  the  voice  of  Benjamin  fi.  WiUis,  tiie  de- 
fendant; that  Mr.  Lambert,  when  fooni^  had 
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■Ix  bDlkt  woimda  upon  his  body,  and  iru 
oncoDsclon;  tbat  he  nerer  regained  coo- 
Bclotmeaa,  and  dkd  on  December  22,  1807; 
that  hla  death  ma  canaed  by  «ae  of  the  tml- 
let  vonndfl;  that  three  bidletB  were  foond 
In  the  body  of  Mr.  Lambert,  Are  In  (be  wbAo 
and  apott  the  floor  of  the  dlntaig  room,  and 
one  In  the  bed  where  Mr.  Lambert  waa  placed 
^rtly  after  hie  diicoTery;  tbat  the  house 
was  ransacked,  and  Tarlona  articles  of  per- 
sonal proper^  wore  taken  from  the  premises 
or  person  of  Mr.  Lambert  (among  them,  a 
gold  watch,  wlOi  chain  attached),  and  tbat  a 
gold  watdi  and  chain  wbtefa  were  prodTiced 
In  coort  by  the  state  wer«  the  ones  taken; 
that  Mr.  Lambert  went  to  Xorwalk  at  aboot 
1  o'ckKfc  of  ttiat  day  wttii  his  horse  and 
■qnare-boz  wagon;  that,  at  about  4:40  o'clock 
that  aftemocm,  Willis,  the  defendant,  and  a 
companion.  Identified  as  one  Brockhaos,  got 
on  a  tramway  car  at  South  Non\-alk.  and 
went  to  Wlnnepank,  the  terminus  of  the  road, 
which  la  about  three  mOea  from  the  Lambert 
house,  arriving  at  Wlnnepank  about  6:05 
o'cloA;  that  one  of  them  had  a  small,  black 
handbag  at  the  time;  that,  after  the  entry 
of  the  Lambert  premises,  two  men  were  seen, 
with  the  team  belonging  to  Mr.  Lambert,  go- 
ing from  Wilton  towards  South  Xorwalk; 
tbat  oie  was  driving,  and  this  person  was  the 
defendant;  tbat  the  horse  and  wagon  were 
fonnd  abandoned  near  the  depot  at  South  Nor- 
walk  about  half  padt  8  tbst  erailng,  after  the 
departure  of  the  7:65  o'clock  train  for  New 
York;  that  a  black  mask  was  In  the  wagon 
at  the  time  it  waa  thns  found,  and  that  the 
ftxie  of  the  wagon  had  wound  about  It  a  piece 
of  wire,  attached  to  a  post,  and  that  both  the 
post  and  the  wire  v«n  part  of  a  fence  around 
the  Lambert  yard,  which  waa  torn  down  <m 
the  night  In  question;  that  the  defendant 
and  another  man,  Identifled  as  Brockhans, 
boarded  the  7JB6  o'clodk.  train  at  South  Nor- 
walk  on  the  same  erenlnfl^  and  rode  to  New 
York. 

After  introdncUng  Qila  testbnony  the  state 
offered  In  evidence  a  statement  made  by  the 
defendant  to  a  Mr.  Dlehl,  SQperlntendent  of 
Plnkerton's  Detective  Agency  In  New  York,  to 
the  presence  of  Sidney  S.  Hawley,  ahraiff  of 
Fairfield  county,  and  J<dm  W.  Ruma^,  a  ste- 
jngrapher  to  the  emidoy  <tf  said  agency,  who 
took  down  the  statement  Said  statement  con- 
tained a  detailed  account  of  planning  the 
Lambert  robbery  with  one  Max  Brockhans; 
of  gtUng  with  Brockhans  to  South  Norwalk  on 
the  morning  of  the  murder;  <tf  gt^ng  to  the 
Lambert  hontg;  at  ddoroformlng  and  Unding 
Mrs.  Lambert;  of  the  arrlnl  of  Mr.  lambert, 
and  his  murder;  of  i-flw—oking  the  house,  and 
taktog  the  contents  ot  Lan^bert's  pocketa,  la- 
<dudlBg  the  gold  watch  and  chato;,  of  thafr  ea- 
oape  with  Lambert's  horse  and  wagon  to 
South  Norwalk,  and  then  to  New  York;  and 
of  their  wanderings  since  the  murder,  np  to 
the  time  of  his  arrest  tn  Columbus,  Ohio.  The 
datafia  ot  what  took  place  at  BonOi  Norwalk 
and  at  Lambert's  house  oorreivonded  In  an  ca- 


sentfal  psrtlenlan  with  the  facta  as  proved  by 
the  state  upon  the  trial.  BeCnre  ottering  this 
oonfesslon  to  trridence,  (be  state  had  proveA 
that,  at  the  time  It  waa  made,  no  threats,  psom- 
Ises,  or  Inducemaits  were  made  or  held  oat  to 
Induce  the  defendant  to  make  the  statemoA. 
and  that  before  be  made  It  he  was  cautioned 
by  Mr.  Dlehl  that  any  stotemrat  whldi  he 
might  make  might  ba  used  against  htm.  The 
defendant's  counsel  objected  to  the  admission 
of  said  Btotement  upon  ttw  gromid  that  the 
saaie  was  made  by  the  defendant  wbOe  under 
arrest  for  the  crime  for  which  he  waa  on  trial, 
and  because  certain  promises  and  Inducements- 
w^  made  and  hdd  out  to  hlai,  and  ttircato 
made  to  him,  by  Ptokertou  agoUa  and  detec- 
tives, t>eCi»e  his  arrival  In  New  York,  whfle  at 
Oolonbus,  Ohio,  where  be  was  apprehended 
before  indictment;  and  m  route  from  Colmnbns 
to  New  Yoric;  and  raqneated  that  the  state 
be  required  to  produce  the  detective,  to  testify 
as  to  what  was  said,  and  that  the  accused  be 
called  to  testify.  The  atote  was  nnaMe  to  pro- 
duce the  detective,  without  ddaytog  the  trial 
for  several  days. 

The  Jury  having  retired  to  tin  Jury  room,  by 
direction  of  the  court,  made  at  the  request  of 
counsel  for  the  def aidant,  said  cotmsel,  with 
the  consent  of  tha  attorney  for  the  stote.  waa 
permitted  to  read  a  Btotement  of  what  oecnr^ 
red  after  the  apprdiensloa  ot  the  accused  and 
his  arrival  In  N«w  York,  npim  whkh  eonnsd 
based  their  said  ofajectln.  Bald  statement  had 
been  prepared  by  the  accused  for  his  counsel, 
and  waa  read  aa  a  statement  of  w4iat  the  ac- 
cused and  the  detective  named  would  testify  to» 
if  placed  upon  the  witness  stand.  Said  state- 
ment was  as  toSkm:  **I  waa  takoi  down- 
stolrs  (this  was  In  Gidnmbui^,  and  locked  op 
fiff  about  an  boor,  and  waa  taken  upstairs 
again,  to  the  dilefs  private  room,  ^lere  were 
xocscnt  the  dilef  of  police,  the  I^kerton  Agen- 
cy superintendent,  and  anothv  man.  The  su- 
pertotendent  said,  'Yon  dtm't  know  me,  d» 
your  I  said,  'No,  sir.'  'Well,  I  am  Bnperto- 
toidoit  '^ng,  of  Ptaikerton.*  The  superintend- 
ent asked  me,  'What  Is  your  nameF  He  sayi^ 
WeO,  yon  are  arrested  for  the  murder  of  Da- 
vid 8.  B.  Lambert,  of  Wilton.  GonnectlcuL' 
'I  don't  know  anything  about  It  sir.'  I  waa 
Oen  locked  up  until  after  lunch,  wiien  t  waa 
again  brought  befbre  the  chief  and  superin- 
tendent, to  thebr  private  rnhus.  The  superin- 
tendent opened  the  conversation:  "Now,  then 
la  no  use  to  denyiiq;  It,  for  Oioe  is  your  pic- 
ture.* I  said:  'Yes,  sir;  Qiat  Is  my  namor 
— B.  WttUs.'  'I  knew  It,'  said  the  anpertotend- 
ent  'Do  yon  know  BroAhana  waa  cani^t  hi 
Chteago?*  'No,  shr.*  'Well,  he  was  arrested 
Tuesday.  Here  Is  a  i^ece  from  Qie  paper. 
Do  you  wish  to  see  Itf  I  do  not  remember 
what  It  said.  'Now,  Ben.*  said  the  superin- 
tendent If  yon  tell  the  chief  and  myself  the 
whide  thtog,— how  It  waa  done,— It  wSl  make 
It  ft  good  deal  easier  for  yon.'  Hie  superin- 
tendent said.  It  is  right.  It  wffl  make  It  go- 
easlsr.  If  yon  tdl  the  whole  thtog.'  I  said,  'I 
dont  know  anythhig  abont  It,  air.'   I  waa 
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then  takm  downstairs  by  the  chief.  On  the 
way  down,  he  uld,  'Wblch  one  of  yon  did  Qm 
■boodncr  I  iBld.  'I  know  nothlos  iboat  It' 
I  can't  lay  liow  luig  I  was  loifted  iqp,  but  I 
felt  to  bad  about  being  arrested.  Kotch  came 
■down  to  ask  me  U  I  wonkl  go  to  New  Yatk. 
They  called  up  the  Penn.  R.  B.,  and  foond  a 
train  left  there  for  New  TortE  at  8:10  p.  m.  I 
was  then  taken  Into  another  room,  stripped 
and  searched,  then  locked  iq»  nntU  7  p.  m., 
when  Kotch  or  Couch  came  down,  and  took 
me  upstairs,  where  Conch  drew  an  agreement 
for  me  to  ^n.  It  read  aomethlng  like  this: 
*I,  the  undersigned,  Baijamfn  Wlllla,  am  win* 
lug  to  go  from  turn  (Columbua,  Ohio)  to  New 
Twfc.'  Then  I  sat  on  the  Inside  of  the  seat, 
and  he  (the  detective)  on  the  outside,  I  was 
crying,  to  think  how  this  would  break  my 
mother*a  heart,  when  Kotch  said  to  me: 
'Dtm't  be  down  In  the  mouth,  Ben.  as  you  have 
a  good  chance  yet  to  get  out  of  this.  Biocfc- 
bans  bas  already  thrown  his  guts  In  Chi- 
cago, and  thai  the  ticket  agent  at  South  Nor^ 
walk  recognised  his  lecture  as  the  fellow  who 
bought  tickets  there  on  the  17th  of  December 
Cor  Hariem  time;  but  they  were  not  sure  of 
yon.  Don't  you  see  the  point?  There  Is  only 
Mrs.  lambert  says'  sbe  can  recognise  your 
TCdce.  Now.if  yon  turn  state's  evidence,  and  put 
It  Ml  him,  yui  can  save  yoursdf.  That  la  the 
reascm  I  am  rushing  on  to  New  Yortt,  so  that 
Brockhans  won't  get  the  chance  to  turn  on  yon. 
I  am  going  to  take  yon  to  our  office,  down- 
town, where  we  both  can  take  a  bath;  and, 
after  a  rest,  you  can  tell  the  whole  thing  to  the 
superintendent'  Z  tiien  asked  htan  If  be 
ttaouidit  I  could  see  my  mother.  He  said,  *Yea; 
I  wU  tmd  to  that  for  you,  and  see  that  you 
get  a  clean  collar.'  I  then  asked  him  If  I  would 
have  to  go  rl^t  up  to  Connecticut  aft«  I  waa 
tiirons^  at  their  office.  Be  said,  'I  don't  thtaik 
yon  wni  have  to,  nntU  Monday.'  We  were 
leaving  PbOadelphla,  Pa.,  when  we  wait  badi 
to  ttie  snu^dng  car,  and  remained  there  until 
atter  we  1^  Treattm.  We  then  went  to  our 
seats  agatai,  to  get  our  things  togetiier.  He 
then  said:  'Boi,  you  wOl  find  the  auperintend- 
ent  a  fine  man;  so  don't  Ue  to  him,  and  he 
will  see  that  everything  comes  out  all  right  for 
you.'  When  we  arrived  In  Jersey  City,  Sher- 
iff Hawley.  of  Bridgeport  and  Detective 
Wnkes,  of  New  Tork,  was  walthig  for  m& 
They  took  me  stral^t  to  the  Phikertw  office, 
and  Superintendent  Hyde  (I  t>eileve  his  name 
Is)  said,  'How  do  you  do,  Wimsr  I  said,  'How 
do  you  do,  slr^  He  then  asked  me.  after  he 
bad  spoken  to  Kotch,  If  we  had  had  our  dinner. 
I  said,  'Na'  Then  they  took  off  that  cuff  oa 
my  foot  and  the  sbolff  gave  me  a  dgar. 
There  were  i^esent  the  sheriff,  Supertotendent 
Hyde,  the  stenographer,  and  another  man. 
The  superintendent  asked  mu  uij  full  name; 
where  I  waa  bom;  my  age;  how  knig  I  had 
known  Brockhaua;  where  we  went  on  Thurs- 
day, Dec.  16th.  And  then  follows  the  state- 
ment which  I  believe  contains  the  words,  'I 
hereby  make  this  stotommt  unconditionally.'  " 
The  court  found  that  notwithstanding  the  state- 


ments afmnaid,  made  to  the  defendant  in 
Columbus,  and  upon  the  cars  before  his  arrival 

In  New  Yotk,  the  statement  made  to  Mr.  Dlehl 
waa  fredy  and  vohmtarlly  made  taj  the  defend- 
ant, knowing  tiiat  it  wigM  be  naed  a«aJnst 
him,  and  that  he  was  not  Induced  thereto  by 
any  threats,  promises,  or  Indneanents  made  ts 
him  l>y  any  one,  and  tberenpon  admitted  the 
offered  stotement,  and  It  was  read  to  the  Jury. 
Counsel  tor  the  defense  duly  excepted. 

For  the  purpose  of  tnudng  the  gold  watch 
and  chain  which  had  been  produced  In  court, 
and  identified  as  those  which  were  taken 
from  Mr.  Lambnt,  and  which  the  state  of- 
fered evldoioe  to  prove  were  redeemed  from 
a  pawnshop  in  Philadelphia  on  April  fi,  1^86, 
by  Detective  Tinikea,  ot  the  Plnkerton  Asen- 
cy,  and  to  conneet  the  defendant  with  the 
pawning  of  said  watch  and  chain,  the  state 
offered  the  testimony  of  Sheriff  Sidney 
Hawley  that  he  had  a  conversatkm  with  the 
defendant  ahorUy  after  the  ststemeDt  to 
Dlehl  was  made,  and  while  on  the  way  fnnn 
Plnkerton's  office  to  Oie  arand  Omtral  Hall- 
way Stetton  In  New  York,  la  which  tbe  ac- 
cused said  to  him  that  he  "faodced"  the  watch 
and  chain  In  Philadelphia,  In  the  name  of 
Alexander  Stetson,  or  Stetson  Alexander, 
around  the  square  near  the  depot  for  925. 
To  this  testimony  counsel  for  the  accused  ob- 
jected for  the  same  reason  stated  with  re- 
spect to  the  stotement  to  Mr.  Dlehl.  The 
court  orermled  the  objtetton  for  the  same 
reasons  the  former  objection  was  ovmnled, 
and  def«idanf  s  counsel  duly  excepted. 

Upon  the  examination  of  Jurors  touching 
their  qualifications  to  act  as  Jurors,  Rnfos  R 
Jennings,  being  sworn  and  examined  on  the 
voir  dire,  testified  as  follows:  "Kzamlned  by 
Mr.  Fessenden:  Q.  You  reside  In  FalifleldT 
A.  Tea,  rtr.  Q.  How  long  have  you  resided 
thereT  A.  All  my  life.  Q.  What  la  your 
business?  A.  Farmer.  Q.  Do  yon  know  any- 
thing about  the  merita  of  this  caseT  A. 
Nothing.  Q.  Have  you  formed  any  opinion 
as  to  the  guUt  of  the  accused?  A.  No,  air; 
no  way  to  form  an  opinion;  no  reason  to 
form  any.  I  have  read  of  the  caae.  Q.  Ton 
know  of  no  reason  why  yon  cannot  talrly  try 
the  prisoner  cm  the  law  and  the  evMence? 
A.  I  don't  know  of  any  reason  at  alL  Q.  If 
yon  were  satisfied,  from  the  law  and  the 
evidence,  the  crime  of  murdo-  In  the  first  de- 
gree had  been  committed,  would  you  have 
any  conscientious  scruples  against  enforcing 
the  death  penalty?  A.  No,  sir.  Cro8»«z- 
amlned  Mr.  Lynch:  Q.  Did  yon  ever 
know  Mr.  Lambert?  A.  No,  sir.  Q.  Or  Mrs. 
Lambert?  A.  No;  never  acquainted  with 
any  of  them.  Q.  Acquainted  In  Wilton?  A. 
I  don't  know  as  I  know  any  of  than.  I  have 
no  acquaintance  in  Wilton.  Q.  Hare  yon 
talked  about  the  cue?  A.  Perhaps,  In  mr 
family,  made  some  moarks  about  It  Q. 
Did  you  at  that  time  beUeve  Mr.  l^imbert 
bad  been  murdered?  A.  X  believed  what  the 
paper  aald,— a  murder  had  been  cmnmltted. 
1  ECe  was  the  man.  Q.  Did  you  beUeve  a  mu^ 
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der  had  been  committed?  A.  That  la  the 
imptesBlon  I  got  from  readiag  the  papers.  Q. 
Do  you  now  tiellere  a  murder  has  been  com- 
mitted? A.  I  hare  no  reason  to  l)elleTe 
otherwise.  Q.  If  yon  went  Into  tbe  jury  box, 
It  would  require  some  erldence  on  the  part 
of  the  accused  to  erase  that  opinion?  A. 
Yes;  I  sboold  want  to  be  satlsfled  there  bad 
been  no  murder  committed.  Q.  So  tbe  state 
would  not  have  to  prove  a  murder  had  l)een 
committed  7  You  are  satlsSed  now  7  A. 
From  what  I  read,  I  supposed  a  murder  had 
been  committed.  If  It  was  not  true,  I  would 
believe  It  was.  Q.  You  would  want  to  be 
shown  It  was  not  true?  A.  Yes.  Q.  Yon  be- 
lieve what  yon  read  In  the  papers?  A.  No; 
1  believed,  from  what  I  did  read,  tbe  man 
vat  kOled.  Had  no  reason  to  think  who  did  | 
It,  or  anything  of  that  kind.  Q.  Did  yon  I 
ever  hear  of  WilUs  being  accused?  A.  I  read  ' 
in  the  papers  it  was  thought  be  might  have 
been.  Q.  You  would  go  Into  the  Jury  box 
with  tbe  conviction  a  murder  had  been  com- 
mitted, and  it  would  require  evidence  to  re- 
move tbat  conviction?  A.  Yes;  I  think  it 
would.  Q.  You  have  no  doubt  about  it?  A. 
I  don't  know  any,  reason  why  I  should  have, 
unless  there  was  evidence  to  convince  me 
tbere  hadn't  been  a  murder  committed.  By 
Mr.  Fessenden:  Q.  You  nnderstand  the  rule 
governing  a  case  of  this  kind.— ttiat  tbe  state 
must  prove  its  case,  not  only  tbe  crime  and 
tbe  nature  of  It.  beyond  a  reasonable  doubt, 
as  well  as  tbe  gnllt  of  tbe  accused?  A.  Yes, 
■In  Q.  I  will  ask  you  whether  the  opinion 
or  Impression  you  have  formed  is  such  that. 
If  yon  were  to  go  Into  the  Jury  box.  yon 
would  require  evidence,  In  the  first  Instance, 
to  mnove  that  opinion.  A.  That  there  bad 
been  a  mnrder  committed?  Q.  Yes;  or 
would  you  require  the  state  to  prove  it  be- 
yond a  reasonable  doubt?  A.  I  should  want 
■ome  proof  of  that.  Q.  You  would  want 
proof  beyond  a  reasonable  doubt  that  the 
murder  had  been  committed,  and  the  degree 
of  the  crime,  and  the  connection  of  the  ac- 
cused with  It?  A.  Yes,  air.  Q.  Is  the  Iuf 
presslon  yon  have  formed  from  the  news- 
papers such  that  yoQ  would  require  any  evi- 
dence from  the  accused  tbat  a  crime  had  not 
been  committed  there,  or  would  you  require 
the  state  to  prove  It  beyond  a  reasonable 
doubt,  and  that  the  accused  was  guilty,  be- 
fore yon  would  find  blm  guilty?  A.  Yes;  I 
should.  By  Mr.  Lynch:  Q.  While  you  un- 
derstand tbe  rule  of  law  that  requires  the 
state  to  prove  beyond  a  reasonable  doubt 
every  material  allegation  of  that  bidtctnient, 
■till  you  are  satlsfled  now  a  murder  was  com- 
mitted, and  it  would  take  evidence  to  remove 
tbat  conviction  from  your  mind,  if  you  took 
a  seat  in  the  Jury  box?  A.  Yes;  I  think  it 
would.  I  never  had  any  doubt  but  a  murder 
was  committed,  from  what  I  read.  Q.  Yon 
dlacnssed  It  with  your  family?  A.  No;  never 
discussed  it  At  tbe  time  there  was  excite- 
ment— Q.  You  bad  no  doubt  then,  you  have 
none  now,  but  there  was  a  murder  commit- 


ted? A.  I  had  no  doubt  but  the  papers  dis- 
cussed it."  The  defendant  challenged  the 
Juror  for  bias,  which  challenge  was  disal- 
lowed by  the  court,  and  the  defendant  duly 
excepted.  Upon  the  examination  of  Frank  J. 
Elwood,  another  of  said  panel,  be  teatlfled 
substantially  as  Juror  Jennings  tiad  testlHed. 
The  defendant  challenged  said  Elwood  for 
bias,  which  challenge  was  not  allowed  by 
the  court,  and  tbe  defendant  duly  excepted. 
Upon  said  examination,  Simeon  Pease  testified 
substantially  as  Juror  Jecnings  had  testlfled. 
The  defendant's  cotmael  challenged  said 
Pease  for  bias,  which  challenge  the  court 
disallowed,  and  tbe  defendant's  counsel  duly 
excepted.  The  defendant's  peremptory  chal- 
lenges had  been  exhausted  before  said  Pease 
was  examined  and  accepted  as  aforesaid. 

The  defendant  assigns  for  reasons  of  ap- 
peal: {!)  The  court  erred  in  refusing  to  per- 
mit the  defendant  to  testify  as  to  what  In- 
ducements were  held  out  to  him  by  the  au- 
thorities In  Columbus,  Ohio,  and  by  the  de- 
tective Couch,  which  prompted  htm  to  make 
tbe  alleged  statement  to  Mr.  DiefaL  (2)  The 
court  erred  In  refusing  to  give  the  defendant 
an  opportunity  to  produce  the  detective  Oouch 
to  testify  as  to  said  Inducements.  (3)  The 
court  erred  In  holding  tbat  the  alleged  state- 
ment made  by  the  defendant  to  Mr.  Diehl 
was  a  free  and  voluntary  one,  and  In  admit- 
ting said  statement  In  evidence.  (4)  The 
court  erred  In  holding  that  the  statement  al- 
leged to  have  been  made  by  the  defendant 
to  Sberlff  Hawley  on  tbe  Elevated  Railroad 
train  in  New  York  City  was  free  and  volun- 
tary, and  In  admitting  said  alleged  statement 
In  evidence.  (6)  The  court  erred  In  overrul- 
ing tbe  defendant's  challenge  to  Juror  Bufna 
B.  Jennings.  <6)  The  court  erred  In  overrul- 
ing tbe  defendant's  challenge  to  Juror  Frank 
J.  Elwood.  (7)  The  conrt  erred  In  overrul- 
lug  the  defendant's  challenge  toJuror  Simeon 
Pease. 

Prior  to  the  argument  on  appeal,  Mr.  Fes- 
senden moved  that  certain  statements  In  tbe 
brief  ot  counsel  for  the  accused,  alleged  to 
be  quotations  from  tbe  stenographer's  notes, 
might  be  eliminated,  upon  the  ground  that 
they  formed  no  part  of  tbe  official  record,  and 
bad  been  refused  a  place  therein  by  tbe 
trial  Judge  upon  application  of  defendant's 
counsel.  After  a  brief  consultation  tbe  court 
granted  the  motion,  and  atnu^  out  the  tib- 
Jectlonable  statements. 

James  T.  Lyncb  and  Jeremiah  D.  Toomey, 
Jr..  for  appellant.  Samuel  Fessenden,  State's 
Atty. 

HAMEB8LEY,  J.  (after  stating  the  facts). 
The  statement  made  by  the  accused  was  ad- 
missible as  a  dedaratlon  against  his  Inter- 
est "Declarations  of  a  party  against  his  bt- 
terest  are  always  admissible  in  evidence." 
Ives  V.  Bartholomew,  8  Conn.  800,  312.  niey 
are  not  admitted  as  testimony  of  tbe  declar- 
ant In  respect  to  any  tacts  In  Issue.  For 
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ttuit  pnipoM  the?  are  open  to  flie  objectloiu 
to  hearaar  eridence.  Thej  are  admitted  be- 
cause oondact  of  a  party  to  the  proeeedinc. 
In  vespect  to  tbe  matter  In  dispute,  whetber 
by  acts,  speech,  or  writlnK,  which  la  clearly 
Inctmslstent  with  the  truth  of  Ub  conten- 
tion, is  a  fact  releTant  to  the  issue.  A  party 
cannot  ordinarily  prove  his  own  cobduct  In 
support  of  hlc  contention,  because  he  might 
thus  manufacture  evidence  In  his  own  be- 
half, but  there  Is  a  presumption  that  he  will 
not  make  evidence  against  bis  Interest  The 
probative  force  of  such  declarations  must 
depend  on  tbe  circumstances  of  each  case. 
They  may  have  little,  if  any  weight,  or.  In 
oonnectitm  with  other  evidence,  they  may 
amount  to  convincing  proof.  The  laws  of 
evidence  apply  equally  to  civil  and  criminal 
cases,  subject  to  a  very  few  aceptlons.  Jus- 
tice Stephen  said:  "I  know  of  only  four 
rules  of  evidence  which  can  be  said  to  be 
peculiar  to  criminal  proceedings:  <1)  Tbe 
prisoner  and  his  wife  are  incompetent  wit- 
nesses.  (The  same  rule  of  Interest,  however, 
excluded  In  civil  cases.)  (2)  The  rules  relat- 
ing to  evidence  of  confession.  (8)  The  rule 
respecting  dying  declarations.  (4)  Evidence 
•a  to  character  of  accused."  1  Hist  Or.  Law 
Ebg.  438,  It  wlU  be  found  that  the  peculiar- 
ities of  evidence  In  criminal  law  are  not  due 
so  much  to  any  departure  from  the  settled 
law  of  evidence  as  to  the  application  of  that 
law  to  conditions  found  only  In  criminal 
practice.  The  axioms  that  define  the  meth- 
ods by  which  truth  can  be  most  ^ectually 
ascertained  are  the  same  In  all  cases.  So  the 
rules  referred  to,  relating  to  evidence  of  con- 
fessions, were  not  Intended  to  deny  the  self- 
evident  fact  of  the  probative  force  of  dec- 
laratlonB  against  Interest,  nor  to  forbid  its 
application  In  criminal  cases,  but  simply  to 
regulate  Its  appllcatton  to  conditions  peculiar 
to  a  criminal  trial.  These  conditions  are  the 
liability  of  accused  persons,  after  their  ar^ 
rest,  upon  promise  of  favor  from  those  hav- 
ing control  of  the  prosecution,  to  untruly  ad- 
mit guilt,  or  misstate  criminatory  acta,  for 
the  purpose  of  securing  Immunity  through 
the  promised  favor;  and  the  liability  of  in- 
ferior police  officers  to  report  untruly  or  In- 
accurately the  chance  expressions  or  conver- 
sations of  prisoners  in  their  charge.  In 
criminal  practice  the  Judge  ascertains  the 
circumstances  under  which  the  declaration 
was  made,  and,  If  made  under  certain  cir- 
cumstances, excludes  the  evidence,  not  as 
Irrelevant,  but  as  unreliable  and  Immaterial 
But  If  it  clearly  appears  that  the  declaration, 
or  any  part  of  It,  In  connection  with  other 
evidence,  Is  In  fact  both  reliable  and  material, 
as  when  the  accused  tdls  where  tbe  Instru- 
ments or  product  of  a  crime  are  to  be  found, 
and  they  are  shown  by  other  evidence  to 
have  been  found  and  identified  In  pursuance 
of  the  Information,  the  Information  Is  ad- 
mitted, no  matter  under  what  circumstances 
it  was  made.  Reg.  v.  Oould,  8  Oar.  &  P. 
804.   The  rule  of  practlca  at  to  tbe  exclusion 


of  confessloiu  Is  one  that  admits  of  great 
variety  In  application.  Steph.  Dig.  Br.  p.  52. 
Hie  rules  of  application  referred  to  by 
Stephen  did  not  come  to  us  from  tbe  Ekigllsh 
common  law.  They  were  developed  in  Ving- 
land,  after  our  Independence,  from  the  gen- 
eral  proposlti<m  that  "confessions  oag&t  to 
be  voluntary  and  wllliout  compnlsioiL.'*  1 
Steph.  Hist  Or.  Law  Eng.  447.  This  prop- 
OBltlcm  expresses  a  wdl-established  principle 
of  evidence.  It  applies  to  admissions  as 
well  as  to  contracts,  or  to  any  act  whose 
probative  force  depends  on  Intent  or  assent. 
If  the  voluntary  mental  condition  which 
should  characterize  the  act  does  not  exist 
either  through  the  compulsion  of  duress  or 
the  temporary  aberration  of  Intoxication,  or 
from  other  cause,  the  evidential  significance 
of  tiie  act  Is  destroyed.  For  this  reason  .any 
admission  compelled  by  the  torture  of  vio- 
lence or  compulsion  of  duress  is  Inadmissible 
(State  V.  Hobbs,  2  Tyler,  880;  Tllley  v.  Da- 
mon. 11  Ousfa.  247;  Com.  v.  Uorey,  1  Gray. 
462),  Just  as  a  contract  entered  into  under 
the  same  circumstances  Is  void,  while  sn  ad- 
mission secured  by  fraud  which  does  not 
touch  the  voltmtary  character  of  the  act  is 
admissible.  Bex  t.  Derrlngton,  2  Oar.  &  P. 
41& 

It  Is  very  necessary  to  a  dear  understand- 
ing of  the  course  of  decisions  on  this  subject 
to  distinguish  between  that  compulsion  which 
may  destroy  the  significance  of  an  evidential 
fact  and  the  use  of  force  to  compel  a  person 
to  testify  against  himself.  The  maxim,  "Xe- 
mo  tenetur  selpsum  accusare,"  expresses  a 
personal  right  whose  recognition  in  the  ad- 
ministration of  Justice  Is  peculiar  to  tbe  com- 
mon law,  and  deemed  by  us  of  sufficient  im- 
portance to  receive  the  protection  of  constitu- 
tional guaranty.  But  this  right  Is  a  purely 
personal  one,  and  Involves  exemption  from  a 
compulsory  disclosure  of  one's  crime  when 
called  upon  to  testify  upon  one's  own  trial 
or  In  any  legal  proceeding.  The  secrete  of 
each  man's  heart  are  bis  own,  and  cannot  be 
forced  Into  expression.  Violence  spplieiS  for 
that  purpose  Is  held  to  be  an  Infringement  of 
personal  liberty.  But  the  testimony  of  as 
accused  Is  legitimate,  unless  excluded  on  the 
ground  of  interest  and  Is  never  excluded 
mer^y  because  the  witness  expects  a  bene- 
fit The  only  instance  In  the  nature  of  testi- 
mony by  an  accused  on  bis  own  trial  known 
to  the  common  Jaw  Is  confession  In  open 
court,  1.  e.  plea  of  guilty,  which  is  conviction. 
The  confusion  of  sach  "confession"  with  ad- 
missions which  are  not  testimony,  but  are 
proved  as  an  independent  fact  which  may  be 
relevant  to  the  general  Issue  of  guilt  or  to 
some  particular  fact  In  Issue,  Is  respondble 
for  much  uncertelnty.  Tbe  two  are  abso- 
lutely distinct  This  common-law  "confes- 
sion" is  practically  the  testimony  of  the  a^ 
cu9(?d,  given  In  open  court  going  directly  to 
the  facta  charged,  conclusively  proving  these 
facts,  and  sufiiclent  of  Itself  to  support  con- 
viction.   An  admission  of  the  accused  which 
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may  be  pmred  as  rderut  to  any-fact  Id  to- 
me la  Dot  teatliD0B7.  It  ta  a  fact  to  be  proved 
by  tMtlmony-  It  may  tend  to  prore  flie  main 
fact  In  iBsae.  bat  U  not  competent  to  prore 
that  f  act»  and  cumot  of  ItaaU  auiiport  a  coa- 
rlctidL 

Tbm  are  some  cases  which  seem  to  favor 
ttie  tbeoiT  that  an  ancorroborated  adrntoslon 
can  Justify  conTlctlon,  bat  examlnattoa  allows 
tiiat  in  most  U  not  all,  of  these  caaes,  tbere 
was  other  erldenee;  and  the  theory  la 
pugnant  to  tbe  flrmly-establUAied  prlndite 
that  tbe  ess^tlal  elements  of  a  crime  matt 
be  proTed  by  wltneases  In  court,  teetlfylnc  ot 
their  own  knowledge.  It  is  dlffleult  to  con- 
oelre  of  a  "confession"  that  Is  not  Indoced 
by  a  Benae  of  inteiest,  and  the  common-law 
directly  recocntees  confeaslonB  procured  by 
the  <Aelal  promise  oC  benefit  Oonfeaslon  Is 
simple  (L  e.  pIsa  <it  guilty),  or  relative  (1.  e.  In 
order  to  attain  some  other  advantage).  Rel- 
ative confession  Is  where  the  accused  con- 
fesseth,  and  appealetb  others  thueof.  thereby 
to  become  an  approver.  2  Hale,  P.  C.  c  28. 
If  npott  this  appeal  tbe  approver  is  snccessfnl, 
be  receives  pardon;  if  he  is  not  socoeBafnl, 
be  is  convicted  npon  his  eonfenion  (tliat  ia. 
upon  his  testimony  against  blmsdf);  and  this 
testimony  bas  not  been  obtained  by  force, 
because  It  iras  given  onder  a  conditional 
promise  ot  immanlty.  The  law  of  approvers 
Is  obsolete,  but  the  principle  Is  lllastrated  to- 
day, when  tbe  pnUlc  prosecator  offers  to  pot 
an  accused  upon  tbe  stand,  under  an  Imiriied 
promise  of  pardon  if  he  testiOeB  fully,  and 
then,  if  the  accused  acts  dishonestly,  procures 
bis  conviction  npon  the  testimony  so  obtained. 
Com.  V.  Knnpp,  10  Pick.  478;  Moore's  Case.  2 
Lewin.  Crown  Cas.  37.  Of  oonrse,  such  evi- 
dence, as  against  an  accomplice,  is  of  a  sus- 
pidous  character,  and  needs  cwrotMration; 
but  the  point  now  Is  that  such  testimony 
against  one's  self  is  not  compelled,  but  Is  le- 
gally voluntary,  when  induced  by  official 
promises  of  favor.  Indeed,  it  is  matter  of 
almost  dally  experience  In  criminal  courto 
that  testimony  of  the  accused  against  him- 
self by  a  confession  In  open  court  upon  which 
conviction  Is  based,  is  induced  by  promises, 
directly  or  Indirectly  obtained  from  the  prose- 
cnting  officer,  of  favor  In  the  matter  of  pun- 
ishment And  such  action  of  the  prosecuting 
officer,  when  prudently  taken,  the  accused 
tiaving  advice  of  counsel,  la  approved  by  tbe 
court  But  If  the  constitutional  provision 
that  no  accused  person  shall  be  compelled  to 
give  evidence  against  himself  includes  the 
(»>mpul8lon  of  personal  benefit,  then  every 
one  so  convicted  should  be  discharged.  It 
would  in  truth  be  a  violation,  and  not  a  pro- 
tection, of  personal  liberty,  to  prevent  one 
from  testifying  when  he  believes  it  to  be  for 
bis  Interest  And  yet  we  And  dicta  of  Judges 
that  not  only  favor  such  an  Impossible  lati- 
tude, but  apply  this  provision  against  enforced 
self-criminating  testimony  to  the  consldera- 
Hons  determlnii^  the  weight  belonging  to  evi- 
dence glTen  by  othera  In  zetpect  to  the  coih 


dnct  of  the  accused.  Such  dicta  would  aerer 
have  been  uttered,  had  the  radical  distinction 
betwem  tbe  proof  <tf  oondoct  ot  a  par^  as  a 
r^vant  foet,  wboas  wtdgtat  may  be  greater 
or  lees  aoeordlng  to  the  surroonding  drcum- 
■tancea,  and  the  use  of  force  to  compel  a  per^ 
son  to  testify  against  himself,  been  kept  in 
mind. 

The  Bnj^iah  dedatons  which  have  develop- 
ed tbe  eKlsdnr  practice  in  fa  eluding  admis- 
sions are  not  concerned  with  their  admissibil- 
ity as  relevant  but  mainly,  If  not  wbolly, 
with  their  weigbt  And  tbe  word  "volun- 
tary" Is  osed,  not  merely  as  contrasted  wldi- 
compulsory,  but  with  a  technical  meaning.  In- 
dicating certain  surrounding  cJ  ream  stances. 
Tbe  qoestion  la,  shall  this  evidence,  admis- 
sible as  relevant  be  exdnded  becaose.  In  tbe 
opinion  of  the  judge,  tbe  condKions  of  the 
declaration  came  within  tboae  conditions  thai 
make  such  an  admlsakm  too  unreliable  to  go- 
to the  Jury?  And  the  decisions  illustrate  the 
diverse  exerelse  of  tUs  Jndldal  dlscretliMi. 
The  earilest  of  ttiese  cases  were  decided  about 
178S,  and  in  these  tbe  court  was  evidently 
Influenced  by  a  desire  to  nse  Ito  power  1» 
behalf  ot  the  pilsoner.  It  was  during  tbe 
flood  tide  ot  the  Moody  code  of  England, 
when  every  consdentloug  Judge  was  moved 
to  strain  his  power  to  escape  its  mtUesa  re- 
snlta.  This  1>  Indicated  In  Thompson's  Case, 
X  Leach,  291.  Tbe  declaration  was  objected 
to  because  made  under  circumstances  cal- 
culated to  induce  ttw  accused  to  say  an  un- 
truth for  the  sake  of  personal  safety.  The 
court  said:  "It  Is  Impossible  to  be  too  care- 
ful on  this  subject  *  *  *  I  must  ac- 
knowledge tbat  I  do  not  like,  to  admit  con- 
fessions, unl^  they  appear  to  have  bees 
made  volnutarily  and  without  any  induce- 
ment. Too  great  a  cbastl^  cannot  be  pre- 
served on  this  subject;  and  I  am  of  oplnloa 
that,  under  the  present  circumstances,  tb» 
prisoner's  confession,  if  It  was  one,  ought  not 
to  lie  received."  After  this  followed  a  great 
number  of  nisi  prlos  rulings,  for  the  most 
part  reported  with  uncertain  brevity.  They 
are  contradictory;  aome  of  them  grotesque 
In  their  unreason.  Finally  they  came  to  be 
regarded  as  precedents  for  testing  tbe  char- 
acter of  Inducements  by  technical  meaninga 
given  to  certain  forms  of  words.  An  effectual 
stop  was  put  to  this  tendency  in  1852  by  the 
appellate  court  for  crown  cases  reserved,  in 
Baldry's  Case,  2  Denlson,  -Chvwn  Cas.  430.  In 
Ibis  case.  FollocA,  G.  B.,  said  that  the  grounds 
for  not  recelviiv  confessions  are  not  "that 
there  Is  a  presumption  of  law  one  way  or 
the  otiter,"  but  "because  it  is  supposed  that  It 
would  be  dangerous  to  leave  such  evidence 
to  the  Jury."  Page  443.  Parke,  B..  Intimated 
a  doubt  whether  "It  would  not  have  been  bet- 
ter to  have  allowed  the  whole  to  go  to  the 
Jury,"  ;tnd  said,  "X  confess  I  cannot  look  at 
tbe  decisions  without  some  shame,  when  I 
consider  wbst  obJectioDS  have  prevailed  to 
prevent  tt»  reception  of  confessions  In  ert* 
deace;"  and,  referring  to  tbe  eq>erlcn«  at 
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fall  associates,  "We  all  know  how  It  occurred. 
Erery  Jndse  decided  by  himself  apon  the  ad- 
missibility of  the  CDiifessloii,  and  he  did  not 
like  to  press  against  the  prisoner,  and  took 
tbe  merdfol  view  of  it"  Page  445.  Earle. 
J.,  said:  "According  to  my  Jadgment,  in 
many  cases  where  confessions  bare  been  ex- 
cluded. Justice  and  common  sense  have  been 
sacrificed,  not  at  the  shrine  of  mercy,  bot  at 
the  shrine  of  guilt"  Page  416.  Since  Bal- 
dry's  Case,  the  decisions  hare  been  Tery  dif- 
ferent from  the  earlier  ones.  The  old  theory 
of  a  form  of  words  beJog  decl&lve  as  to  the 
effect  of  an  Inducement  was  distinctly  denied 
in  Reg.  T.  Jarrls  and  Ueg.  t.  Keeve,  L.  B.  1 
Grown  Gas.  96.  89,  362, 

The  English  decisions  which  hsTe  develop- 
ed this  practice  are  not  binding  as  autbortty 
In  American  states  which  have  adopted  the 
English  common  law  existing  at  the  time  of 
our  separation.  But  they  have  been  largely 
followed,  and  decisions  In  the  state  courts 
exhibit  something  of  the  same  contradictious 
and  changes.  In  Massachusetts  the  more  rea- 
sonable theory  of  modem  English  decisions 
prevails.  Com.  t.  Knapp,  9  Pick.  496.  602; 
Com.  T.  Morey.  1  Gray,  462;  Com.  t.  Howe, 
132  Mass.  250,  260.  In  Pennsylvania  the 
common-sense  view  was  early  adopted.  The 
hope  of  benefit  which  actuates  every  con- 
fession Is  not  of  Itself  sufficient  to  exclude. 
"The  true  point  of  consideration,  therefore,  Is 
whether  a  prisoner  has  falsely  declared  hlm- 
srif  guilty  of  a  capital  offense."  Com.  t. 
DlUon,  4  Dall.  116,  IIS;  Fife  v.  Com.,  29  Pa. 
St  429,  436.  In  some  states  the  matter  has 
been  regulated  by  statutes.  If  it  is  sound 
policy  to  exclude  from  evidence  any  class  of 
statements  made  to  officers,  it  would  doubt- 
less be  far  better  to  regulate  by  statute  the 
conduct  of  officers,  excluding  all  statements 
resulting  from  any  violation  of  tbe  statute, 
and  to  leave  admissions  to  be  controlled  In 
every  other  particular  by  the  general  law  of 
•Tldence.  Tbe  subject  has  been  somewhat 
complicated  with  the  effect  of  testimony  giv- 
en by  persons  suspected  of  crime  In  exam- 
inations by  members  of  the  privy  council, 
under  a  common-law  power.  In  cases  of  trea- 
son, and  by  Justices  of  the  peace  under  tbe 
statutes  passed  In  the  reign  of  Philip  and 
Mary.  Similar  statutes  have  been  passed  In 
some  of  our  states.  A  study  of  the  law  In 
respect  to  such  examinations  does  not  alter 
the  conclusions  we  have  reached.  In  this 
state  It  has  been  the  practice  to  exclude  state- 
ments of  the  accused  made  to  an  officer,  when 
they  have  been  Induced  by  promises  of  favor 
made  by  tbe  officer  In  respect  to  tbe  prosecu- 
tion. This  practice  was  recc^ized  In  State  r. 
Potter,  18  Conn.  165, 177.  The  opinion  discusses 
some  of  the  early  English  cases,  but  cannot 
be  regarded  as  Investing  them  with  author- 
ity. It  maintains  the  theory  that  ^e  in- 
quiry "is  addressed  to  the  discretion  of  the 
court."  Indeed.  It  la  Impossible  to  reconcile 
the  necessary  diversities  of  the  practice  by 
occaatonal  ezdiuloiui  of  admlulons  upon  any 


theory  (where  the  snrroandlDg  drcamataneet 
do  not  show  duress),  unless  it  is  regarded  u 
an  exercise  of  the  power  of  the  court  IdvoIt- 
ing  a  duty  to  exdude  testimony  prima  tacfe 
relevant  when  satisfied  that  it  is  wortblpSE 
and  unfair  to  the  prisoner.  When  tbe  Eag- 
llsb  courts  first  began  to  exclude  admissions, 
it  was  evidently  an  exercise  of  tbe  power  of 
tbe  court  to  secure  fair  play  for  the  piisonec. 
Tbe  same  power  has  hevn  used  by  sume  great 
Judges  In  permitting  the  accused  to  make  u 
explanatory  statement,  although  tbe  law  for- 
bade bis  appearing  as  a  witness.  The  dlsne- 
tioo  of  tbe  Judge  in  receiving  a  confession  ii, 
boweTer.  reviewable,  because  a  questios  (rf 
duty  Is  involved,  and  a  clear  case  of  abuse 
would  furnish  ground  for  a  new  trlaL  Hut 
trial  courts  have  acted  wisely  in  this  mstter 
is  evident  from  the  fact  that  for  more  tbsa 
100  years  only  a  single  case  has  come  to  tUi 
court  for  review. 

In  the  case  at  bar  the  admteslon  was  made 
In  the  presence  of  the  sheriff  after  the  ac- 
cused had  been  duly  warned.  No  claim  ii 
made  that  It  was  Inadmissible  by  reason  of 
anything  that  took  place  at  the  time.  Bm 
counsel  for  the  accused  urge  in  support  of 
tbelr  third  reason  of  appeal  that  the  admis- 
sion was  induced  by  promises  of  tbe  detect- 
ive who  brought  the  prisoner  from  Colum- 
bus, Ohio,  to  New  York,  where  he  waa  placed 
in  the  hands  of  the  sheriff.  We  assume  that  [be 
admission  would  have  been  excluded,  had  It 
been  made  to  the  detective.  It  waa  not  but 
waa  made  to  Superintendent  DlehL  in  tbe 
presence  of  the  sheriff,  a  few  hours  after- 
wards. The  accused  claims  that  where  lo- 
ducements  are  held  out  by  one  officer,  and 
shortly  afterwards  an  admission  la  made  to 
another.  It  must  be  held,  as  a  matter  of  law, 
that  the  subsequent  admission  was  caused 
by  the  prior  Inducement  This  Is  clearly  not 
so.  "It  Is  not  to  t>e  presumed  thst  because 
one  officer  makes  threats  or  promises,  their 
Influence  will  lead  tbe  prisoner  to  accuse  him- 
self falsely  to  another  officer."  Com.  v.  Cuffee, 
108  Mass.  28!>,  288;  Moore  v.  Com..  2  I^elgh.  70L 
Even  when  the  promises  Induce  a  confession, 
a  second  confession,  found  not  to  be  usder 
the  Influence  of  the  former  promises,  is  ad- 
missible. Rex  V.  Clewes,  4  Car.  &  P.  221: 
State  V.  Howard,  17  N.  H.  171,  183;  State  t. 
Carr.  S7  Vt  191.  195;  Reg.  v.  Cheverton.  2 
Fost  St  F.  833;  Com.  v.  Howe,  132  Mass. 
2S0,  260.  Whether  the  admission  was  or 
was  not  Induced  by  the  prior  promises  is  i 
collateral  question  of  fact  on  the  evid^ce. 
Reg.  r.  Ghevertou.  supra;  State  t.  Carr, 
supra;  State  v.  Squires.  48  N.  H.  36t.  StS. 
"The  principle  Is  well  settled  that  when  die 
admlBSlblllty  of  evidence  depends  upon  a  pre- 
liminary question  of  fact,  to  be  tried  by  tbe 
court,  its  decision  la  not  to  be  reversed,  un- 
less In  a  case  of  clear  and  manifest  error." 
Com.  V.  Fife.  29  Pa.  St  437.  Here  the  trial 
court  baa  found  upon  the  evidence  that  tbe 
admission  of  the  accused  was  not  made  by 
reaaon  of  tbe  prior  Indoceraenta,  bat  wu 
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freely  and  Toluntarlly  made,  knowing  tliat 
it  might  be  used  against  him.  The  whole 
of  this  erfdence  does  not  appear  In  the  rec- 
ord, but  enough  appears  to  Indicate  that 
tbe  accused  placed  no  reliance  on  the  talk 
of  the  detecUve.  but  did  rely  on  the  state- 
ment made  or  authorized  by  the  sheriff,  and. 
In  Tlew  of  that  statement,  made  his  admis- 
sion, as  he  says,  "unconditionally."  The  con- 
f  essloA  was  properly  admitted,  but  It  remain- 
ed for  the  Jury  to  give  it  such  weight  as 
tbey  might  think  it  merited.  In  Tlew  of  all 
the  circumstaoces  which  led  up  to  It  They 
could  not  found  a  courlctlon  upon  It,  uoleas 
satisfied  beyond  a  reasonable  doubt  that.  In 
connection  with  the  direct  evidence  of  the 
crime.  It  spoke  the  truth.  The  accused  has 
not  excepted  to  the  charge  of  the  court,  and 
It  must  -be  assumed  that  in  regard  to  this, 
a«  to  all  other  points,  It  was  adequate  to  the 
nature  of  the  case. 

The  fourth  reason  of  appeal  assigns  error 
In  admitting  a  declaration  made  to  the  sher- 
iff Just  after  the  declaration  to  DIehl  had 
been  made.  It  consisted  In  a  statement  that 
the  accused  had  pawned  the  watch  taken 
from  the  murdered  man  at  a  described  pawn- 
shop In  Philadelphia,  and  was  offered  In  con- 
nection with  evidence  Identifying  the  watch, 
and  proving  that  It  was  found.  In  pursuance 
of  the  statement  of  the  accused,  at  the  place 
described.  This  declaration  was  admissible, 
DO  matter  what  promises  had  been  previ- 
ously made.  Laroa  v.  Com.,  84  Pa.  St  200; 
Com.  V.  Knapp,  9  Pick.  496.  511;  Com.  v. 
James,  99  Mass.  438,  441;  Beg.  v.  Leatham, 
8  Cox,  Cr.  Cas.  498.  508;  Beg.  t.  Gould,  8  Car. 
&  P.  3G4;  Duffy  v.  People.  26  N.  T.  688.  690; 
2  Swift,  Dig.  p.  484. 

The  first  and  second  reasons  of  appeal  are 
not  based  upon  the  record.  The  court  did  not 
refuse  permission  to  the  defendant  to  testify, 
and  did  not  refuse  to  give  the  defendant  an 
opportunity  to  produce  the  detective  Couch. 
On  the  contrary,  the  court  raceived  a  atate- 
ment  prepared  by  the  accnsed.  containing  his 
own  account  of  the  transaction,  and  precisely 
what  he  claimed  the  detective  Couch  would 
testify  to  if  present;  and  this  statement  was 
received  by  the  court,  with  the  consent  of  the 
state  attorney  and  of  the  accused,  as  the 
testimony  of  Couch  and  of  the  accused.  With 
this  action,  so  plainly  In  his  interest,  the  ac- 
cused was  satisfied,  and  did  not  afterwards 
ask  to  be  called  as  a  witness,  and  did  not  ask 
for  an  adjournment  In  order  to  find  the  de- 
tective Conch.  We  do  not  mean  to  Intimate 
that  a  refusal  to  adjourn,  under  the  <drenm- 
stances,  would  have  been  enor. 

The  fifth,  sixth,  and  seventh  assignments 
of  error  furnish  no  ground  for  a  new  trial, 
^e  opinions  formed  by  the  Jurors  challenged 
were  not  settled  opinions,  such  as  Imply  a 
prejudice  from  being  committed  to  one  side 
of  the  question;  nor  were  they  formed  In 
such  a  way  that  hostility  or  prejudice  against 
the  prisoner  may  be  Inferred  from  their  ex- 
IstencSh  The  law  on  this  svbject  was  settled 


In  State  v.  Wilson.  We  said  In  that  case, 
speaking  of  opinions  like  those  now  claimed 
as  disqualifying:  "Tbey  had  their  origin  In 
no  relationship,  partiality,  or  prejudice,  but 
from  reading  an  ordinary  statement  of  the 
circumstances  attending  the  kllUog.  —  for 
aught  that  appears,  Impartially  obtained,  and 
candidly  stated  In  the  newspaper;  and  those 
opinions,  Impressions,  or  suppositions  receiv- 
ed no  tincture  of  prejudice  from  any  other 
source.  For  various  reasons,  we  are  satisfied 
that  such  opinions  should  not  In  theory,  and 
do  not  In  fact.  Incapacitate  a  man  from  sit- 
ting as  an  impartial  Juror."  State  v.  Wilson, 
38  Conn.  126,  138;  State  v.  Potter,  18  Conn. 
166;  State  v.  Smith,  49  Conn.  376.  878.  Of 
course,  an  opinion  of  this  kind  may  be  said 
to  be  one  that  wilt  require  evidence  to  re- 
move. As  long  as  the  hypothesis  which  led 
to  the  opinion  Is  unchallenged,  the  opinion 
win  remain.  But  It  Is  not  one  which  requires 
evidence  to  remove,  in  a  sense  that  Implies 
any  partiality,  and  Is  very  different  from  an 
opinion  so  fixed  as  to  require  evidence  to  re- 
move a  prejudice  against  a  prisoner,  before 
the  Juror  can  hear  and  weigh  the  testimony 
fairly.  It  Is  possible  that  reading  a  news- 
paper account  of  a  crime  may  produce  a 
settled  opinion,  which  In  fact  renders  one 
partial,  prejudiced,  and  unfit  to  be  a  Juror; 
but  common  experience  tells  us  that  such  a 
result  is  not  the  usual  one.  In  this  case  the 
court  below  has  found  that  the  Jurors  chal- 
lenged were  not  prejudiced  by  reading  the 
newspaper.  We  think  the  finding  Is  fully 
Justified  by  their  examination.  There  Is  no 
error  In  the  Judgment  of  the  superior  conrt 
The  other  Judges  concnrred. 


WATERBURT  CLOCK  CO.  v.  IRION. 
(Sapreme  Court  of  Errors  of  Connecticnt 
Not.  29,  1898.) 

COCST'8  FlKDIHO  OP  FaOTS— RbFDSAL  TO  CHAHOB 
— CoHRscTioN  OS  Appbai^Thrspasb  Q.  CX  F.— 
FLIinilTO— IsSL'BB  RaIBBD  BT  OSNBBAI.  DsmAL 

— EvtOEiraB. 

1.  Where  deeds  were  referred  to  as  exhibits  in 
a  court's  finding  of  facts,  and  made  a  part  there* 
of,  there  is  no  error  in  a  refusal  to  uiange  the 
finding  regarding  land  conveyed  by  the  deeds  so 
as  to  conform  to  the  descriptions  thM«in«  the 
statement  complained  of  not  being  Intended  to 
be  an  accurate  description. 

2.  In  an  action  of  trespass,  a  motion  was 
made  by  plaintiff  to  correct  the  court's  finding 
relntiOK  to  defendaot's  possession.  HM,  that 
plaintiff  was  not  entitled  to  a  correction  on 
appeal,  where  the  evidence  In  the  record  was 
certified  as  only  "some  of  the  evidence  Intro- 
duced OD  the  trial."  and  it  was  not  shown  that 
the  acts  described  in  the  motion  to  correct  were 
the  only  acts  of  posscBslon  exerdsed  by  defend* 
ant. 

3.  Where  a  complaint  for  trespass  to  land  al- 
leges possession  in  plaintiff,  trespass  by  defend- 
ant, and  claims  damages,  a  general  denial  puts 
In  issue  only  the  questions  whether  or  not  de- 
fendant committed  the  act  complained  of.  and 
whether  or  not  plaintiff  was  io  possession  at 
the  time. 

4.  Defendant  in  trespass  q.  c  f.  coald  not 
prove,  under  a  general  denial,  title  In  himself  ss 
s  defessa. 
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5.  In  tpespaBB,  plalntlfTi  proof  of  possession 
mar  be  showQ  eitner  by  proof  of  bis  actual  ez- 
clusire  possessioa  of  the  locus  in  quo,  or  be 
may  show  constructlre  possession  oj  proTlQg 
title  in  himBelf,  and  the  absenee  of  actual  ex- 
dosWe  posseasion  bj  another. 

a  Whtn  eridence  in  tres^asa  ^wed  that 
defendant  had  prior  to  the  action,  onder  a  claim 
of  right,  erected  a  buildins  on  the  premises, 
and  maintained  it  thereafter,  it  Jostlfied  a  find- 
Ins,  in  the  absence  of  eridnice  of  actoal  poa- 
aesalon  b7  plaintiff,  that  defendant  had  baen 
In  posBesaion  of  the  premiaes  since  the  erection. 

Appeal  from  superior  court.  New  Haren 
county:  William  T.  Elmer,  Judge. 

Action  of  treapasB  by  the  Waterbury  Clodc 
Company  against  Albert  A.  Irion.  From  a 
Jndgmoit  tac  d^endu^  plaintiff  ^tpeala.  No 
error. 

The  complaint  alleffeB  that  on  July  1,  1880, 
the  plaintiff  was  ponessed  of  certain  lands  In 
Waterbury,  bounded  north  by  land  of  plain- 
tiff, south  on  Cherry  street,  and  east  and  west 
on  defendant's  land;  tiiat  on  said  day  the  de- 
fe&dant  onlawfnlly  entered  on  said  land,  and 
erected  and  maintained,  and  still  maintains, 
certain  buildings  and  parts  of  buDdings  there- 
on and  over  the  same,  the  locus  In  quo 
that  part  of  the  bed  of  a  brof^  In  Watnbnry 
called  "Great  Brook,"  extending  north  from 
Cherry  street  about  100  feet.  Cherry  street 
sometimes  called  **GroTe  Street,"  nuts  nearly 
east  and  west  North  Main  street  running 
nearly  north  and  south,  crosses  Cherry  street 
The  act  of  trespass  complained  of  was  the 
erection  and  maintenance  by  the  defendant  of 
"a  bridge  or  platform  of  timbers  and  planks 
over  and  across  said  brook  for  a  distance  of 
about  100  feet  supported  by  walls  on  either 
side  of  said  strip  of  land,  covered  by  said 
brook."  Prior  to  1861,  12ie  Waterbury  Knit- 
ting Company  owned,  not  only  the  locus  In 
quo,  but  all  of  the  land  lying  easterly  of 
North  Main  street  on  the  westerly  side  of 
said  brook,  and  also  the  land  adjoining  said 
brook  on  the  east,  and  was  the  original  owner 
under  whom  all  the  parties  claim  title.  No- 
▼emt)er  7,  the  knitting  company  oon- 

reyed  to  James  Potter  land  on  the  comer  of 
North  Main  and  Cherry  streets,  being  154  feet 
on  North  Main  street  and  120  feet  on  Cherry 
street  and  bounded  north  and  east  on  gran- 
tor's land.  February  1,  1861,  the  knitting 
company  conveyed  to  Potter  land  lying  east 
of  said  comer  lot  bounded  north  and  east  on 
grantor's  land,  west  on  grantee's,  and  south  on 
highway,  and  reserving  to  the  grantors,  their 
successors,  etc.,  "the  right  to  have  Great  brook 
flow  through  said  land  without  any  hindrance 
or  obstruction  whatever,  and  so  that  the  same 
shall  enter  said  premises  where  It  now  does." 
Tebruory  3,  1803,  Potter  reconveyed  the  last- 
named  tract  to  the  knitting  company.  On  the 
same  day,  the  knitting  company  conveyed  to 
Whlttfll,  Le  Fevre  &  Co.  all  their  said  land. 
Including  the  tract  reconveyed  by  Potter,  but 
not  Including  the  corner  tract  conveyed  to 
Potter  In  18;>3.  Said  deed  bounded  the  gran- 
tee on  the  west  by  James  Potter.  On  the 
same  day,  Whittal,  Le  Fevre  &  Co.  mortgaged 


said  premises  to  the  Waterlmry  Savlass  Bank, 
to  secnre  the  payment  of  $5,500.  December 
IS,  1866,  said  Wbittal.  Le  Fevre  &  Cb.  con 
veyed  said  premises,  subject  to  said  mon 
gage,  to  tbe  Great  Brook  Compazi7.    In  Jttlv. 
1868,  E.  N.  KeUogg  &  Co.,  Beach  &  Oo..  tb 
ToUand  Oounty  Bank,  tbe  Mtddletown  Bank, 
and  W.  K.  Strong  &  Co.  levied  tkelr  serenil 
executions  In  the  order  named  a^rabwt  siiti 
Great  Brook  Company,  upw  the  eqttity  of  re- 
demption In  said  property,  exhaastfnir  the 
whole  eqnlty,  and  leaving  a  deflcl^cy  as  to 
W.  K.  Strong  &  Co.    The  Waterbury  Saving 
Bank,  in  October,  1868,  acquired  title  by  de- 
cree of  foreclosure  as  against  tbe  Great  Brook 
Company  and  W.  K.  Strong  ft  Co.,  wbo  were 
the  parties  defendant    The  bank's  certificate 
of  title  was  filed  November  19,  1868.    In  Feb^ 
ruary,  1660.  E.  N.  Kellogg  ft  Co.,  Beaeb  ft 
Co.,  the  Tolland  County  Bank,  and  the  UU- 
dletowD  County  Bank,  who  had  not  been  fore- 
closed, asMgned  their  execution  clalma,  and 
all  right  and  title  obtoined  by  th^r  llois,  io 
A.  J.  Cameron,  who  claimed  the  ri^t  to  re- 
deem,  and  did  redeem,  tbe  Waterbury  Bank 
mortgage,  by  paying  the  mortgage  debt.  F^b- 
raary  25,  1870,  A.  J.  Cameron  and  Jamen  Ca» 
conveyed  to  Franklin  L.  OurtlSB,  trattee,  "tiie 
upper  water  privilege,  dam.  or  reaorvolr,  lying 
northerly  on  Cherry  street  with  land  lying 
easterly  of  Great  brook.  Including  tlie  brook 
and  banks  of  Great  brook."    July  26,  187(K 
said  Ckmeron  conveyed  to  8.  W.  Kdlogg  a 
tract  of  land,  the  east  iMundsry  of  whidi  Is 
described  as  a  line  five  feet  east  of  Great 
brook.    Xovember  6, 1871.  said  Cameron  con- 
veyed to  6.  W.  Kellogg  a  tract  of  land,  which 
is  described  as  a  piece  or  strip  of  land  lying 
in  said  town  of  Waterbury  on  both  sides  of 
Great  brook,  norOi  of  Cherry  street  and  be- 
tween Oierry  street  and  flie  United  States 
Button  Company,  "being  ten  feet  wide  on  tlie 
west  bank  of  said  brook,  and  five  feet  wide 
on  th(>  easterly  side  of  said  brook,  subjeirt  to 
any  rights  that  were  conveyed  by  deed  to  F. 
L.  Curtiss.  dated  Febmaiy  2&,  187a**  Sep- 
tember 6,  1880,  Kellogg  conveyed  to  F.  B. 
Kice  a  tract  of  land  east  of  Great  brook,  de- 
scribed as  west  on  Great  brook,  south  on  Cher- 
ry street  beli^r  104  feet  on  Cherry  street 
"*  *  *  the  front  line  to  be  mensared 
the  face  of  the  wall  of  Great  brook,  buide 
the  fence."    July  8.  1881,  aald  Rice  convej^d 
to  the  defendant  IrioD,  a  strip  of  laud,  abotn 
100  feet  in  length,  and  about  4  feet  In  width, 
bounded  west  by  Great  brook,  east  by  land  of 
grantor,  and  south  by  Cherry  street  Tbe 
defendant  Irion,  aa  appears  by  tlie  finding, 
had  In  1879  acquired  title  to  all  the  land  con- 
veyed to  James  Potter  by  ttie  knitting  com- 
pany in  1853,  except  the  aortheriy  M  feet 
thereof,  his  nortborly  Une  behtg  100  ttet 
northerly  from  Cherry  street   Tbe  plaintiff 
claims  tlUe  to  the  bed  of  Great  brook  under 
a  quitclaim  deed  from  said  A.  J.  CameroD. 
dated  January  30,  1890,  In  which  tbe  land 
conveyed  is  described  aa  "that  part  of  Great 
broo^  and  the  buika  of  Great  broi*,  altn- 
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a  ted  and  being  on  the  northerly  side  of  said 
Cherry  street,  •  •  •  and  being  tbat  part 
of  tbe  land  set  off  to  Cameron  and  Cass  on 
executkm  against  the  Qreat  Brook  Company. 

JuJy  13,  1868." 

Tlie  trial  court  foond  "that  the  said  Irion 
[defendant]  and  his  grantors  had  bad  undisput- 
ed posseeston  of  the  brook  In  question,  and  the 
lADd  lying  westerly  of  the  brook,  from  ISISi  to 
the  commencement  of  this  action,  and,  from 
1881  to  tbe  date  of  this  complahit.  he  bad  had 
possession  of  the  brook,  and  the  land  both 
sidc-fi  thereof';  "that  within  a  aboct  time  after 
tlie  conveynnce  of  Itlce  to  Irion,  the  defendant 
<ln  1881),  the  latter  widened  and  deepened  the 
lirook,  and  erected  &ice  walls  on  both  sidefl^ 
and,  it  Is  admitted,  built  a  bridge  or  platform 
of  timbers  and  planks  over  and  across  said 
lirook  for  a  distance  of  about  one  hundred 
feet  from  Cherry  street,  and  that  It  was  In 
existence  at  the  time  of  bringing  this  actlMi"; 
"that,  when  Potter  was  seised  and  possessed 
of  this  land,  he  had  tlu-ee  stone  steps  leading 
from  bis  land  to  tbe  bed  of  tbe  brook,  and  tbat 
tiis  outhouses  were  built  out  over  said  brook, 
and  extended  nearly  to  tbe  easterly  bank  there- 
of. During  Potter's  ownership,  a  hedge  stood 
westerly  of  said  brook,  near  tbe  bank,  and  on 
the  ensterly  border  of  his  land."  Counsel  for 
plaintiff  moTed  for  certain  corrections  of  the 
finding,  the  refusal  of  the  court  to  make  which 
Is  among  the  reasons  of  appeaL  The  sub- 
stance of  the  remaining  asslgnm^ts  of  error 
la  tliat  tbe  court  erred  In  holding  tbat  the  de- 
fendant, under  the  deeds  to  him,  bad  any  title 
to  the  locus  In  quo;  ttiat  the  defendant  and 
his  jn'aotorB  had  undisputed  possession  of  the 
locus  in  quo  for  more  than  15  years  prior*  to 
the  commencement  of  this  action;  that  the  acts 
of  defendant's  grantors  in  maintaining  tbe  out- 
houses and  the  steps  were  such  acts  as  would 
give  the  defendant  advene  title  to  the  whole  of 
the  loous  Ui  quo;  that  the  deeds  to  defendant 
and  bis  grantors  gare  blm  title  to  the  center 
of  the  brook. 

George  X.  Terry,  for  appeUant  Bdward  P. 
Cole,  for  appdee^ 

HALL,  J.  (after  stating  the  facts).  The 
deeds  referred  to  by  the  coort  In  its  finding  of 
facts  are  made  a  part  of  that  finding.  The 
plnintltr  was  therefore  not  Injured  by  the  re- 
fusal of  the  court  to  change  the  language  of 
the  finding  regarding  the  land  conveyed  cer- 
tain deeds  so  as  to  conform  to  the  descriptions 
in  the  deeds  themsdres.  It  Is  evident  that 
tbe  court  did  not  Intend  the  statements  com- 
irfaloed  of  as  accurate  descriptions  of  the  land 
conveyed,  but  that  the  full  and  correct  descrip- 
tions were  to  be  found  In  the  exhibits  which 
were  referred  to.  In  so  far  as  the  lan^^uage  of 
ibe  court  dlfTers  from  that  of  tbe  exhibits,  we 
have  adopted  the  latter,  which  Is  cmtceded  to 
be  correct. 

The  plaintiff  is  not  entitled  to  the  other  cor- 
rections asked  for.  The  evidence  before  us 
docs  not  show  that  tbe  acts  described  In  the 


motion  to  correct  wore  tbe  only  acta-  (tf  posses- 
slon  exercised  by  tbe  defendant,  and  that  evi- 
dence la  only  certified  as  "some  of  the  evi- 
dence itttrodnced  on  the  trial."  The  complaint 
Is  for  a  trespass  to  land.  It  alleges  posses- 
sion in  the  plaintiff,  an  act  of  tres^ss  by  the 
defendant,  and  claims  damages.  The  answw 
la  a  general  denial.  This  puts  la  issue  but  two 
questions:  Did  the  defendant  commit  the  act 
complained  of?  Was  the  plaintiff,  at  tbe  time 
of  the  alleged  trespass,  in  possescdon  of  the 
land  in  question? 

Tbe  alleged  act  of  trespass,  namely,  the  erec* 
tloQ  and  ttie  maintenance  by  the  defendant  of 
the  ^lla  and  jdatform  upon  the  sides  of  and 
over  tbe  brook,  having  apparently  been  conced- 
ed, the  sole  question  was  that  of  the  plaintiff's 
possession  of  the  locns  In  quo  at  the  time  of  tbe 
trcsjiass;  and  tbe  defendant,  not  having  plead- 
ed 'title,  could  not,  under  a  general  denial, 
prove  title  In  himself  as  a  defetwe.  Mallett  v. 
White,  52  Conn.  CO;  Fowler  v.  Fowler.  Id. 
254;  Sutton  t.  Lockwood,  40  Conn.  818.  The 
burden  of  proving  possession  having  by  the 
general  denial  been  thus  Imposed  upon  the 
plaintiff,  two  ways  were  open,  by  either  of 
which  that  fact  might  be  established.  The 
plaintiff  might  either  by  proof  of  acts  of  oc- 
cupation show  an  actual  exclusive  possession 
of  the  locns  in  quo  in  itself  at  the  time  of  the 
trespass,  or  show  a  constructive  possession 
by  proving  title  In  Itself,  and  the  absence  of 
actual  exclusive  poa8eaa\oa  by  another.  Fitch 
V.  Eallroad  Co.,  68  Conn.  422,  20  AtL  846; 
Church  V.  Meeker,  34  Conn.  422. 

From  the  record  before  us  It  does  not  ap- 
pear that  the  plaintiff  proved,  or  attempted 
to  prove,  any  fact  showing  an  actual  possea- 
alon  In  Itself  at  any  time  of  any  part  of  the 
locus.  If  It  further  appears  from  the  record 
tbat  the  plaintiff  failed  to  prove  Its  title,  vr 
If,  upon  proof  of  title  In  the  plaintiff,  it  sip- 
pears  tbat  another  was  In  the  actual  exdu- 
slve  poBsesston  of  the  locus,  tbe  plaintiff  must 
fail,  and  the  Judgment  as  rendered  must 
stand.  The  trial  court  finds  that  the  plain- 
tiff  claimed  title  under  a  deed  from  A.  X 
Cameron,  dated  January  30.  1890.  This  la 
a  quitclaim  deed,  conveying  tbe  right,  title, 
and  interest  of  the  releasor  In  and  to  tbat 
part  of  Great  brook  and  the  banks  of  Great 
brook  north  of  Cherry  street,  "being  tbat 
part  of  the  land  set  off  to  Cameron  and  Cass 
on  execution  against  tbe  Great  Brook  Com- 
pany, July  13.  1868."  What  Interest  In  Great 
brook  and  Ita  banks  was  set  off  to  Cameron, 
or  Cajneron  and  Cass,  on  execatton  against 
the  Great  Brook  Company,  in  1808,  we  are 
not  iuformed,  as  the  execution  Is  not  before 
us.  From  the  reservation  in  the  second  deed 
of  the  knitting  company  to  Potter,  February 
1,  1801,  it  seems  clear  that  tbe  locus  In  quo 
was  not  conveyed  to  Potter  by  the  first  deed 
to  him  in  18^,  and,  therefore,  tbat  the  legal 
title  to  the  bed  of  the  brook  passed  to  the 
Waterbury  Savings  Bank  In  1863,  by  the 
mortgage  deed  of  Whlttal,  Le  Fevre  &  Ca, 
grantees  of  the  knitting  convanjr,  and  the 
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equitable  title  to  the  Great  Brook  Company 
by  their  deed  from  Whlttal.  Le  Pevre  &  Co. 
In  18HSS.  By  the  levy  of  their  execution 
against  the  Great  Brook  Company,  Cameron 
and  Cass  could  not  have  taken  a  legal  title  to 
any  part  of  the  locus,  nor  any  title  which 
would  enable  tbem  to  maintain  this  action 
against  the  mortgagees  or  their  grantees.  As- 
suming that  the  levy  of  inch  an  execution 
was  prored,  It  must  have  been  made  upon  an 
equity  of  redemption  In  land  subject  to  the 
^,500  mortgage  of  the  Waterbnry  Savings 
Bank,  and  which  equity  of  redemption  the 
court  finds  had  already  been  exhausted  by  the 
levies  of  prior  creditors  of  the  Great  Brook 
Company. 

But  If  Cameron,  by  levy  of  execution.  In 
18G8,  acquired  any  interest  in  the  bed  of  the 
stream,  that  interest,  as  appears  by  the  rec- 
ord, was  conveyed  by  him  to  either  F.  L. 
Curtlss  or  to  S.  W.  Kellogg,  prior  to  his  deed 
to  the  plaintiff.  The  first  of  these  last-named 
deeds,  dated  February  SS,  18T0,  purports 
to  coDTey  to  Curtlss  "land  lying  easterly  of 
Great  brook,  Including  the  brook  and  banks 
of  Great  brook."  The  two  deeds  from  Cam- 
eron to  Kellogg,  dated,  respectively,  July  16, 
1870,  and  November  G,  1871,  assume  to  con- 
vey, the  first,  land  east  of  a  line  6  feet  east 
of  the  brook;  and  the  second,  a  strip  of  land 
10  feet  wide  on  the  west,  and  6  feet  wide  on 
the  east,  bank  of  the  brook,  subject  to  any 
rights  conveyed  to  Curtlss  by  the  deed  of 
February  2S,  1870.  By  these  deeds  the  rec- 
ord title  to  the  locos  In  quo  became  vested  In 
eithar  Cnrtlss  or  Kellogg,  neither  of  whom,  so 
far  u  we  can  discover  from  the  record,  has 
ever  transferred  hte  Interest  to  the  plaintiff, 
though  we  note  a  statement  In  the  brief  of 
counsel  that  the  plaintiff  derives  title  from 
Curtlss.  But  were  It  true  that  Cameron  ac- 
quired title  to  the  locus  In  quo  through  the 
levy  of  the  execution  of  Cameron  and  Cass 
against  the  Great  Brook  Company  tn  1808, 
and  that  he  had  not  conveyed  the  title  thus 
obtained  to  either  Curtlss  or  Kellogg  prior  to 
hia  deed  to  the  plaintiff,  the  plaintiff  gained 
no  title  under  the  deed  of  1800.  The  trial 
court  has  found  that  at  that  time  the  plaln- 
tltTs  grantor  waa  ousted  by  the  possession  of 
another.  Unless,  In  reaching  Its  condnsfon 
that,  at  the  time  the  deed  from  Cameron  to 
tbe  plaintiff  was  execated,  the  defendant  was 
In  possession  of  the  locus,  the  court  has  com- 
mitted some  error  of  law,  tbe  deed  under 
which  the  plaintiff  claims  was  void,  by  sec- 
tion 2966  of  the  General  Statutes. 

Tbe  court  finds  that,  for  many  yean  prior 
to  tbe  commencement  of  this  action,  the  de- 
fendant was  In  the  undisputed  possession  of 
the  brook  and  the  land  on  both  sides  there- 
of. The  superior  court  has  not  adjudged  the 
title  to  be  In  the  defendant,  as  It  could  not 
properly  do  so  under  the  pleadings.  In  Its 
reasons  of  appeal,  the  plaintiff  alleges  that 
the  court  erred  In  holding,  contrary  to  the 
law  and  evidence,  that  the  defendant  and  bla 
grantors  had  undisputed  possession  of  the 


locus  In  quo,  and  In  holding,  as  a  matter  of 
law,  that,  by  the  acts  of  maintaining  tbe  out- 
houses over  the  stream,  and  the  steps  from 
the  bank  Into  tbe  brook,  possession  was  taken 
of  the  whole  locus  In  quo.  The  evidence  from 
which  tbe  court  found  tliat  the  defendant  wax 
in  possession  Is  not  before  us.  It  is  not  dear 
to  us  what  law  the  plaintiff  claims  was  vio- 
lated by  tbe  trial  court  in  finding  the  fact  of 
possession.  No  objectton  appears  to  have 
been  made  to  evidence  offered  to  prove  pos- 
session. Tbe  finding  does  not  dls<do8e  that 
any  claim  of  law  was  made  upon  the  argu- 
ment, nor  does  it  bear  out  tbe  plaintiff's 
claim  that  tbe  court  based  Its  finding  tliat 
the  defendant's  grantors  were  In  possession  of 
the  locus  upon  the  fact  that  they  maintained 
tbe  outhouses  and  steps.  The  facts  foond  are 
ample  to  sustain  the  decision  of  the  trial 
court  that  the  plaintiff  was  neither  in  the  ac- 
tual nor  constructive  possession  of  the  land 
in  question  at  the  time  of  the  commission  ot 
the  act  of  alleged  trespass.  Tbe  very  ground 
of  this  action  Is  the  alleged  Interference  with 
the  plaintiff's  possession  by  the  entry  of  the 
defendant  upon  the  locus,  and  the  erection 
and  maintenance  thereon,  and  over  the  same, 
of  a  certain  building.  This  structure  waf 
erected  In  ISSL  In  the  absence  of  any  evi- 
dence of  actual  possession  by  tbe  plaintiff, 
tbe  court  was  justified  in  holding  that  by  the 
Duintenance  of  this  structure,  under  a  claim 
of  right,  which  Is  the  trespass  complained  of. 
the  defendant  has  been  In  the  possession  ot 
the  locus  since  tihe  structure  was  erected. 
There  Is  no  error.  The  other  Jadges  coucnr- 
red. 

•   


MeOABTAN  et  aL  v.  INHABITANTS  OF 
CITY  OF  TBBNTON  et  sL 

(Ooort  of  Chanewy  of  New  Jersey.  Nor.  Mi 

188a.) 

ICmiicnpAL  iMPsoTBMsma  Dswwrs  Pbivdbii- 

AWW— iNJDHOnOlf— SUBSTAimAI.  OOK- 
PUAXOI  VITB  COXTBACT. 

1.  An  abutting  owner  In  a  city,  who  la  liable 
to  pay  a  part  of  tbe  expense  of  improving  tbe 
avenue  od  wbldi  his  lot  fronts,  is  entitled 
to  tbe  beneficial  performance  of  an  agreemeot 
made  between  the  city  and  a  contractor  for 
tbe  [mproTement  of  the  avenue;  and,  where 
the  city  authorities  accept  an  imperfect  or 
fraudulent  performance  of  the  contract,  sad) 
abutting  owner  has  a  standing  ia  equity  to 
ask  a  reEtraint  against  the  payment  of  the  cob- 
tract  price  by  the  city  until  the  contract  be 
performed,  or  tbe  contractor  be  obliged  to  re- 
cover the  inice  at  law. 

2.  A  slight  variance  In  the  performance  froa 
tbe  precise  terms  of  tbe  contract,  which  does 
not  materially  or  injurionsly  change  the  char- 
acter of  the  improvement,  but  rather  betters 
It,  without  increased  cost,  and  which  was  made 
In  good  faith,  with  the  previous  apinoval  of  tbe 
proper  authorities  of  tbe  city,  Is  not  a  ground 
upon  which  a  court  of  equity  will  restrain  tiie 
payment  of  tbe  contract  price. 

(SyUabuB  by  tbe  Oourt) 

Bill  by  John  J.  UcGartan  and  otben 
against  the  InbabltaDls  of  tbe  city  ot  nenton 
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and  Robert  A.  Montgomery.  OrAet  to  Bbow 
cause  dlamlBied. 

WtlUam  J.  Walsh,  for  complainants. 
George  W.  MacPherson,  for  defendant  city 
of  Trenton.  William  M.  Lanntng,  for  de- 
fendant Bobert  A.  Montgomery. 

GREY.  Y.  O.  The  bUl  In  this  case  Is  filed 
by  the  complainants,  who  are  abutting  own- 
ers on  Pennington  avenue,  in  the  ontsfeirts 
of  Trenton,  and  liable  to  pay  part  of  the 
expense  of  an  ImproTemeot  of  that  avenue 
made  under  a  contract  between  the  city  of 
Trenton  and  one  Bobert  A.  Montgomoy. 
Tbe  city  of  Trenton  and  Montgomery  are 
made  defendants.  The  Improvement  has 
been  made;  f4,260,  part  of  the  contract 
price,  has  been  paid;  and  the  bill  seebs  to 
restrain  the  payment  of  the  remaining  $8,- 
OOO  to  Montgomery,  apon  a  cbaige  that  he 
bas  failed  to  comply  with  the  terms  of  the 
contract,  and  that  the  city  council,  when 
noticed  of  that  failure,  refused  or  neglected 
to  investigate  tbe  facts  or  to  take  any  atepe 
to  compel  compliance.  There  Is  no  charge 
of  fraudulent  collusion  between  the  city 
conncU  or  Its  employes  and  the  contractor, 
but  simply  an  allegation  that  tbe  contractor 
fnmtshed  different  material  from  that  re- 
quired by  the  contract,  that  the  city  author- 
ities accepted  and  allowed  this  variance,  and 
that  the  material  to  supplied  was  Infwtor  to 
that  named  in  the  contract 

The  ordtnaoce  under  which  the  contract 
for  the  Improvement  was  entered  Into  di- 
rected that  the  avenue  be  paved  with 
'*vltrlfled  paving  brick."  except  tbe  portion' 
lying  between  the  rails  of  the  passenger 
railway  track.  The  advertised  proposals  for 
construction  invited  bids  for  a  pavement  of 
**vltrifled  paving  brick."  The  contract  calls 
for  paving  **wlth  wire-cut  vitrified  brick  No. 
8,  from  the  Savage  Plre-Brlck  Gompany,** 
and  that  the  contractor  should  "furnish  said 
materialB  In  strict  conformity  to  the  reqnlre- 
ments  of  the  specifications  hereto  annexed," 
which  were  part  of  the  contract  The  an- 
nexed specifications  provide  that  "the  brick 
must  be  hard-bumed  vitrified  paving  brick, 
the  quality  and  shape  to  be  satisfactory  to 
the  street  commltttee  and  tbe  engineer,*'  with 
a  provision  for  a  test  of  samples  to  determine 
their  quality.  The  actions  of  the  defendants 
which  the  blU  challenges  are  the  furnishing 
by  the  contractor,  for  a  part  of  the  work, 
of  a  brick  which  was  known  as  a  "re-pressed 
brick."  and  which  the  complainants  allege 
la  of  an  Inferior  quality,  and  in  another  part 
a  wire-cut  brick  Inferior  In  quality  and  lack- 
ing in  weight  The  complainants  Insist  that 
wlre-cnt  bricks  have  a  rough  side,  which 
enables  more  grouting  or  filling  of  cemmt 
to  be  poured  into  the  Interstices  of  the  laid 
pavement  than  can  be  done  with  a  **re- 
pressed  brick,"  and  they  assert  the  fonner. 
ao  gnmted,  makes  a  snpeilor  pavement 
The  complainants  protested  to  tbe  city  coun- 


cil that  the  contractor  "was  not  using  the 
kind  and  quality  of  brick  specified  by  the- 
contract"  and  asked  an  Investigation,  and 
a  refnsal  of  payment  They  assert  that  the 
council  gave  them  no  opportunity  to  be 
heard,  and  made  no  investigation,  and  re- 
ported and  passed  a  resolution  to  pay  the 
contractor,  who  has  thus  obtained  ^^SSSO  of 
the  contract  price.  They  pray  that  the  con- 
tracts may  be  decreed  to  take  up  and  re4ay 
the  pavement  with  the  material  required  by 
the  contract  and  tiiat  the  city  may  be  re- 
strained from  paying  the  balance  of  the  con- 
tract price,  etc. 

The  rights  In  equity  of  an  abutting  owner 
who  may  be  called  upon  to  pay  part  of  the 
expense  of  an  Improvement  of  this  char- 
acter have  been  defined  in  this  state  by  the 
cotirt  of  errors  In  the  case  of  Lodor  v.  Mc- 
Govern,  48  M.  J.  Eq.  276,  22  AtL  199. 
Where,  even  If  there  be  no  fraud  alleged, 
the  work  has  not  been  properly  done  witb 
respect  to  either  materials  or  workmanship, 
tbe  abutting  owner,  who  may  be  called  upon 
to  pay  at  the  price  of  perfect  materials  and 
work,  has  a  standing  In  equity.  In  case  the- 
city  wrongfully  accepts  the  Inferior  perform- 
ance, to  have  It  restrained  from  i^pfcHng- 
payment  nntll  the  contractor  shall  have  es- 
tablished his  right  thereto  In  a  court  of  law. 
Id.  The  question  presented  for  determina- 
tion here  Is  whether  there  Is  shown  an  ac- 
ceptance of  materials  or  work  Inferior  to 
the  standard  required  by  the  contract,  and  a 
purpose  to  pay  for  them  the  contract  price. 

The  of  lYentou  files  answer  to  the  bUl, 
with  acomnpanylng  affidavits,  and  denies  the- 
statemat  that  there  was  no  Inquiry  touching 
tbe  snggestltHia  of  tbe  compUlnant^  protest, 
and  I  think  tbe  proofs  conclusively  show  that 
the  council  caused  an  investigation  to  be 
made.  They  aver  that  It  was  found  that  tbe 
tacts  stated  In  the  complainants*  protest  were 
untrue,  and  that  tm  examination  it  appeared 
that  none  but  wire-cut  brick  of  the  best  qual- 
ity, from  the  Savage  Fbe-Brick  Company,  wore 
•being  used  by  the  cmtractor.  The  complain- 
ants' petition  or  protest  states  that  they  are 
Informed  and  believe  that  the  contractor  ia 
not  using  the  brick  specified  In  the  contract, 
and  ddes  not  Indicate  that  the  petitioner* 
had  any  personal  knowledge  on  the  suIh 
ject  which  might  suggest  the  propriety  of 
their  attendance  to  disclose  it  when  tlie  In- 
vestigation should  be  had.  It  does  not  re- 
quest that  they  be  heard  on  the  subject  nor 
does  anything  otherwise  appear  which  noti- 
fied the  city  council  that  they  desired  a  hear- 
ing, and  nowhere  Is  there  any  showing  that 
there  was  any  denial  of  a  hearing.  The  ac- 
tion of  the  council  and  Its  committee  appears 
to  have  been  fair  and  diligent,  In  looking 
Into  tbe  suggested  wrongdoing,  and  the 
proofs  do  not  lead  me  to  believe  that  any 
Injustice  was  done  to  the  city  or  to  the  com- 
plainants In  this  regard. 

As  to  the  charge  that  Inferior  bricks  were 
used,  or  such  as  varied  from  the  character 
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required  by  the  contract,  tLe  defendants  In- 
-slat,  aad  tn  examination  of  the  affldaTlts  and 
the  contract  sbowg,  ttiat  the  bricks  used  were 
all  "wire-cut  rltrllled  brick,"  and  that  a  re- 
pressed wlre-CQt  brick  Is  wltbln  the  terms  of 
tbe  contract,  and  not  excluded  by  Its  terms. 
They  Insist,  and  I  think  the  weight  of  the  evl- 
■dence,  conriderlnr  all  of  the  affidavits  on 
both  Bides,  shows,  thst  a  re-pressed  brick  Is 
beavier,  contains  more  clay,  and  absorbs  leas 
watw  than  a  brick  not  re-pressed;  that  the 
object  In  laying  a  pavement  Is  not  to  get  a 
large  quantity  of  cement  between  the  course, 
but  only  a  sufficient  quantity  to  make  one 
-course  adhere  firmly  to  the  next,  thus  mak- 
ing a  uniformly  even  and  strong  surface  for 
the  whole  pavement;  that  for  this  purpose 
-the  specifications  required  the  grouting  to  be 
-of  pure  cement,  unmixed  with  sand;  and 
that  the  use  of  a  wire-cut  rc-pressed  vitrified 
trick  best  attains  this  result  The  provl- 
aions  of  the  contract  do  not  exclude  a  re- 
pressed vitrified  paving  brick;  and,  If  there 
be  any  variance  in  quality  between  a  re- 
pressed brick  and  one  not  re-pressed,  both 
t>elng  "wire-cut  vitrified,"  the  choice  appears, 
by  the  speciflcatfons,  to  have  been  left  to  tb* 
street  committee  and  engineer,  who  accepted 
Che  re-pressed.  The  weight  of  expert  opin- 
ion In  the  affidavits  goes  decidedly  to  show 
that  tbe  re-presslng  Improves  the  quality  of 
the  brick,  increases  its  density,  weight,  and 
luiiformlty  of  size,  and  makes  a  more  regu- 
larly even  surface  of  pavement,  when  the 
bricks  are  laid.  The  affidavits  of  the  dty 
<>liglneer,  who  declares,  after  many  years'  bx- 
perience  In  his  profession  In  building  brlA- 
paved  roads,  "that  the  bricks  used  on  Pen- 
nington avenue  are  fully  as  good  as  any  vitri- 
fied brick  ever  laid  In  Trenton";  of  Mr.  Rob- 
-crts,  a  brlckmaker  of  20  years'  experience, 
owning  a  lot  on  Pennington  avenue,  that  tbe 
re-pressed  bricks  there  used  are  heavier, 
more  uniform  in  size,  contain  more  day, 
tuake  a  better  pavement,  and  endure  more 
faeavy  traffic  than  those  not  re-pressed,— sat- 
isfy me.  that  the  qualily  criticised  la  not  a 
.  vice,  bat  a  virtue. 

There  seems  to  be  but  one  Indication  of  a 
-variance  in  tbe  bricks  furnished  from,  those 
required  by  the  contract  It  appears  that 
there  was  used,  for  800  feet  of  the  avenue,  a 
^ire-cut  vitrlfled  re-pressed  paving  brick, 
made  by  the  Savage  Company,  whtch  was  a 
No.  2,  and  not  a  Xo.'3,  as  named  In  the  con- 
tract It  also  appears  that  the  No.  3  brick 
is  heavier,  contains  more  clay,  Is  more  dura- 
lile,  and  more  expensive  than  No.  3,  and  that 
before  using  the  No.  2,  Instead  of  the  No.  8, 
tbe  city  engineer  and  street  committee  ap- 
proved and  authorized  the  variance.  It  hap- 
pened that  the  company  whose  bricks  the 
contractor  was  obliged  to  supply  was  short 
«f  No.  3,  and,  for  the  limited  space  named. 
No.  2  was  substituted,  with  the  approval  of 
the  engineer  and  street  committee.  This  var 
riance  from  the  strict  terms  of  the  contract 
^Id  not  alter  the  character  of  the  material  to 


be  used,  nor  did  the  cbange  In  nombar  make 
a  different  style  of  pavement,  or  operate  in 
any  way  to  the  disadvantage  of  the  work, 
but  rather  to  Its  bettermoit 

It  must  be  remembered  that  the  eomi^aln- 
ants  are  not  parties  to  the  contract  Aa  abut- 
ting owners,  they  are  liable  to  pay  a  part  of 
the  price,  and  for  this  reason  they  are  bene- 
ficially interested  In  Its  perCormanok  If  the 
action  of  the  city  officials  and  of  tbe  con- 
tractor is  such  that  the  contract  ia  not  sub- 
stantially varied,  and  all  of  Its  benefits,  or 
greater  benefits  than  those  provided  by  It. 
are  secured,  the  complainants  will  hsive  all 
they  are  entitled  to,  and  are  threatened  with 
no  Injury.  They  have  no  right  to  Insist  up- 
on a  "Chines^*  performaoce  of  the  contzact 
Where  the  evidence  shows  ttiat  the  vsiiance 
in  the  performance  was  not  substantial,  an] 
has  neither  materially  mar  iajurioualy  dian- 
ged  the  character  of  the  pavement  contract- 
ed to  be  laid,  and  nothing  appears  to  tanpugn 
the  good  faith  of  tbe  transaction,  It  would  be 
inequitable  to  tie  up  tbe  payment  of  two- 
thirds  of  the  contract  prices  and  force  the 
contractor  to  the  delay  and  expense  of  s.  suit 
at  law.  In  the  present  case,  it  Uie  con- 
tractor were  so  reqtdred.  and  In  the  lav 
court  showed  performance  as  be  has  dtme 
liere,  and  that  the  l«lcks  furnished  wtn 
withtak  the  strict  terms  of  tbe  omtiact.  ex- 
cept as  to  a  limited  portion,  whlcb  varied 
only  in  the  number,  but  that  Qie  No.  3  vrfalcb 
was  furnished  was  In  every  way  better,  fw 
tbe  nas  In  question,  than  the  N&  S  specified 
In  the  contract,  and  that  this  substttDtlai 
of  the  better  brick  was  made  after  previous 
examination  and  approval,  In  good  fkitb,  by 
tbe  proper  r^rcsentatlves  of  the  d^,— If 
such  a  owe  was  presoited  in  a  court  ot  law, 
is  there  any  doubt  that  the  CMtractor  ahonld 
recover?  That  Is  the  case  exUblted  bere, 
aad  the  contractor,  on  such  a  showlns;  ought 
not  to  be  subjected  to  the  delay  sad  expense 
of  a  suit  at  law.  I  will  advise  ttaat  tbe  or- 
der to  show  cause  and  tbe  aesttalBt  be  dis- 
missed, with  costs. 


HOLLB  V.  SIAIX. 
(Saprnne  Court  of  New  Jersey.    Nov.  T,  1896.t 
OoDST  or  Qbhbbal  Sbssions  —  Aboutiok  —  Bl- 

PSAL  OW  STATUra 

The  act  of  April  9,  1806  (P.  L.  p.  236).  n- 
pealing  divers  acts  of  18S5  which  attempted 
to  aboUsh  certain  courts,  and  declaring  sadi 
courts  to  liave  existed  and  still  to  exist  as  if 
sach  acts  had  not  been  passed,  has  no  effect 
upon  the  act  of  March  26,  1806  (P.  L.  p.  1^. 
reducing  the  number  of  judges  of  such  courts. 
(Syllabus  by  tbe  Court) 

Error  to  court  of  quarter  sesskms,  Basex 
county;  Fort  Judge. 

Charles  Holle  was  convicted  of  assaolt  wltb 
intent  to  IcUI.  and  brings  erroc.  Affirmed. 

Argued  June  term.  1808.  before  MAOEft  a 
J.,  and  DZXON,  LUDLOW,  and  COLLINS,  JJ. 
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Abner  K&llsch  and  Samuel  EallBch,  tor 
plaintiff  In  error.  Louis  Hood,  Assistant 
I'rosecutoT  of  tUe  Fleaa,  tot  tbe  State. 

CyDLUNS,  J.  Tbls  writ  of  error  removes  a 
conviction  upon  an  Indictment  found  and  tried 
at  September  term,  1896,  In  Essex  county,  and 
the  sentence  Imposed  tbereon  at  that  term, 
of  two  years'  Imprlaomnent  at  bard  labor,  for 
an  assault  with  Intent  to  kill.  The  principal 
contention  of  the  plaintiff  In  error  Is  that  the 
court  that  tried  and  sentenced  him  was  not 
legally  constituted,  in  that  It  was  held  by  one 
Judge,  Instead  of  by  two  or  more  Judges.  The 
courts  of  general  quarter  sessloDs  of  the  peace 
of  the  several  counties  of  this  state,  after  the 
revision  of  April  9,  1875  (1  Gen.  St  p.  1124, 
§  23),  were  composed  of  any  two  or  more 
judges,  for  the  time  being,  of  the  court  of 
common  pleas  of  the  county;  provided,  Uiat 
in  those  counties  having  a  law  Judge,  as  pres- 
ident, such  Judge  should  be  present  as  a  mem- 
ber of  the  court  In  1895  (P.  L.  323,  647, 
SOT)  the  legislature  attempted  by  statute  to 
abolish,  after  the  first  Monday  In  December 
of  that  year,  tbe  courts  of  common  pleas  and 
general  qnarter  sesalons.of  the  peace,  and  also 
the  courts  of  oyer  and  terminer  and  general 
Jail  delivery,  tbronghovt  the  state,  and  to  es- 
tablish In  their  stead,  ta  each  county,  a  coun- 
ty court  with  tbe  Jurisdiction  of  the  courts  to 
be  abolished.  This  oRtensibly  new  court  was 
to  be  composed  of  a  single  Judge,  to  be  elected 
by  the  people.  No  election  was  bad  under 
this  legislation,  for  the  reason  that  before  the 
day  set  for  election  this  court  had  declared  it 
to  be  unconstitTrtional.  Schalk  v.  Wrightson, 
58  N.  J.  lAw,  50,  82'  Atl.  820.  By  a  statute 
approved  March  26,  1896  (P.  L.  p.  149),  It  was 
enacted  tiiat  after  March  31,  1890,  there 
should  be  no  more  than  one  Judge  of  the 
court  of  common  pleas  In  ea<di  county,  exdn- 
Blve  of  the  Justice  of  the  supreme  court  au- 
thorized to  hold  the  circuit  court  therein,  and 
that  either  said  Judge  or  Justice,  or  both, 
might  hold  the  court  of  common  pleas  and 
court  of  general  quarter  sessions  of  the  peace 
In  tbe  county.  The  terms  of  all  Judges  ex- 
cept that  of  the  president  law  Judge,  where 
there  was  such  a  Judge  (as  In  Essex),  were 
ended.  All  Inconsistent  acts  were  repealed. 
By  an  act  approved  April  9,  1896  (P.  L.  p. 
2.'16),  the  acts  of  189S  were  repealed  In  terms, 
nnd  tbe  courts  Intended  to  be  thereby  abol- 
ished were  by  said  act  declared  "to  exist  and 
to  have  existed  with  all  their  jurisdiction, 
powers  and  duties  as.  If  the  repealing  acts  had 
never  been  passed,"  and  all  proceedings  and 
Judgments  of  said  courts,  and  tbe  acts  of  the 
judges  thereof,  were  declared  "to  have  the 
same  effect  and  validity  as  If  said  repealing 
acts  had  never  been  passed."  The  argnment 
for  the  plaintiff  In  error  Is  that  this  last  stat- 
ute repealed,  by  Implication,  the  earlier  act 
of  the  same  year,  and  revived  the  constitu- 
tion of  the  courts  Involved,  as  existing  prior 
to  the  legislation  of  1SB5.  This  is  not  even 
sppchiuB.  That  legislation  was  void  (Schalk 
41 A-63 


V.  Wrightson.  ubi  supra;  Johnson,  v.  State,  69 
N.  J.  Law.  535,  37  AH  949.  and  39  AU.  646), 
and  tbe  act  of  April  0,  1S96,  was  supereroga- 
tlve;  hut  apart  from  this,  there  Is  nothing  lu 
that  act  Inconsistent  with  the  subsisting  of 
the  act  of  March  26,  1896.  The  courts  de- 
clared still  to  exist  were  courts  the  number 
of  whose  Judges  was  at  legislative  discretion. 
The  particular  change  made  by  the  act  last 
mentioned  has  been  expressly  upheld  by  this 
court  and  by  the  court  of  last  resort  Kenny 
V.  Hudspeth,  59  N.  J.  Law.  321,  36  Atl.  662; 
Id.,  59  N.  J.  Law,  604,  37  AU.  67.  The  dec- 
laratlon  of  tbe  act  of  April  9,  1896,  was  lim- 
ited In  words  to  the  effect  on  the  courts  of  the 
legislation  of  1805,  not  of  subsequent  legisla- 
tion. Tbe  court  that  tried  and  sentenced  tbe 
plaintiff  In  error  had  Jurisdiction,  and  was 
lawfully  constituted. 

The  sentence  Is  attacked  on  the  ground 
that  the  record  does  not  show,  either  by  di- 
rect averment  or  by  reasonable  Intendment, 
tbe  presence  of  the  prisoner  In  court  when  It 
was  Imposed,  as  Is  required  where  corporal 
punishment  Is  inflicted.  West  v.  State,  22 
N.  J.  Law,  212,  229.  The  record  shows  such 
presence  at  the  trial,  but  the  sentence  Is  recit- 
ed to  have  been  Imposed  at  a  later  day  tn  the 
term,  and  there  Is  no  recital  of  a  continuance 
until  that  time.  We  find  no  assignment  of 
error  that  Includes  this  complaint,  unless  It 
be  the  fourth,  viz.  "that  the  court  by  whom 
said  Charles  Holle  was  sentenced  had  no  Ju- 
risdiction," and  the  general  assignment  of  er- 
rors In  "passing  of  sentence."  These  are 
hardly  sufficient  to  support  so  technical  an  ob- 
jection as  a  mere  failure  to  state  in  the  rec- 
ord what  was  doubtless  a  tact  Let  the  Judg- 
ment be  affirmed. 


ROESBL  V.  STATE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  14,  189a) 

Orimik&l  Lav  — Whit  or  Brrob— Dbatb 
Pesawy  — Revis  v. 

1.  A  writ  of  error.  Issued  to  bring  Into  this 
court  for  review  a  judgment  previously  af- 
firmed by  this  oourt  ag&iTi<(t  tbe  same  plaintiff 
in  error,  should  be  qaasbed. 

2.  Under  ■ectioo  134  of  the  criminal  pro- 
cedure act  of  1898  (P.  L.  1808,  p.  806),  this 
court,  by  a  writ  of  error  going  directly  to  a 
conrt  of  oyer  and  terminer,  cnn  review  only  the 
Judgment  by  wliich  tbe  criminal  Is  condemned 
to  death.  An  order  made  after  such  Jndgni«nt 
and  merely  appointing  a  day  for  execntloo, 
cannot  be  so  reviewed. 

(SyDahna  by  the  Contt.) 

Error  to  court  <tf  and  tenuiner,  Union 
county. 

Lonla  Roesd  was  convicted  of  murder. 
Prom  an  order  fixing  the  day  on  which  he 
was  to  iraffer  tbe  de»th  penalty,  he  brings  er- 
ror. Qoashed. 

•  Prank  Bergen,  for  plaintiff  In  error.  N.  C. 
J.  English  and  Samnel  H.  Qrey,  Atty.  Gen., 
Cor  the  State. 
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jyTKOS,  J.  idalntlff  la  enar  liavbig 
been  conTlcted  of  mnrder  of  Uie  flnt  d^ree 
and  UDtaiced  to  death  Ijif  the  TTnlim  county 
conrt  ot  oyer  and  tomlner.  nied  ont  a  writ 
of  error  from  thfti  conrt,  returnable  Jnne  11, 
1888L  After  the  nsnal  [deadlngs  on  error  and 
fnll  argmnent,  this  court,  on  July  8,  1898,  af- 
firmed the  Judgment  (41  AtiL  408),  and  remit* 
ted  the  record  to  the  Union  <ver,  to  be  pro- 
ceeded with  according  to  the  jniactlce  of  that 
conrt  On  August  6.  1888,  the  plahitifT  caus- 
ed to  be  Issued  ont  of  this  conrt  a  second  writ 
of  error,  the  same.  In  substance  and  form,  as 
the  first  writ  The  state,  defendant  In  er- 
ror, now  moves  that  the  seccmd  writ  be  quash- 
ed. 

On  its  Ctce  this  writ  alleces  to  be  emmeons, 
and  requires  the  oyer  to  send  to  Oils  court  ft» 
correction,  the  very  Judgment  which  tUs  conrt 
had  alrewly  adjudged  to  be  free  fnnn  error. 
That  adjudication  Is  cmduslve  against  the 
plalntur,  and  his  attempt  to  Impugn  It  by  a 
second  ^ipeal  to  this  court  must  tall,  and  the 
writ  should  be  qnashed.  Booth  t.  Com.,  7 
Mete.  (Mass.)  28S;  CbatBn  T.  Tsylor,  lie  U. 
B.  567,  6  Sup.  Ct  518;  Jenkins  t.  Bafe-D^wslt 
Oa  (N.  J.  Err.  ft  Appw)  88  AtL  695;  7  Enc. 
PL  &  Prac.  000. 

But  It  Is  stated  by  counsel  that  the  purpose 
of  the  second  writ  Is  to  bring  under  review 
an  order  made  by  the  Union  oyer,  after  the 
remltment  of  the  record,  appelating  a  day  for 
the  execution  of  the  Judgment,  the  day  orig- 
inally set  having  passed.  Such  being  the 
purpose,  correct  practice  would  seem  to  re- 
quire that  It  should  be  expressed  Id  the  writ 
Davenport  v.  Fletcber,  16  How.  142.  Waiv- 
ing, however,  this  point  of  practice,  a  deei>er 
dlfilcnlty  appears.  The  authority  of  this 
conrt  to  send  a  writ  of  error  directly  to  a 
conrt  of  oyer  and  terminer  depends  wholly 
on  the  act  of  March  12,  1878  (P.  L.  187S, 
p.  80),  now  embodied  in  section  134  of  the 
criminal  procedure  act  of  1888  (P.  L.  1808, 
p.  866).  Entries  v.  State,  47  N.  J.  Law,  140; 
Kohl  V.  State,  50  N.  J.  Law,  103,  36  AtL  G52. 
That  law  enacts  that,  "in  criminal  cases 
punishable  with  death,  writs  of  error  as 
writs  of  right  shall  be  Issued  out  of  and  re- 
turnable to  the  court  of  errors  and  appeals 
alone,  and  such  writs  shall  be  heard  and 
determined  at  the  term  of  said  court  next 
after  the  Judgment  of  the  court  Itelow,  un- 
less for  good  reasons  the  court  of  errors  and 
appeals  shall  continue  the  cause  to  any  snb- 
sequent  term."  The  fair  Import  of  this  pro- 
vision Is,  we  think,  that  the  writ  thus  au- 
thorized is  one  to  review  the  Judgment  of 
the  court  below,— that  Is,  the  Judgment  by 
which  the  criminal  is  coudenmed  to  death,— 
and  not  one  to  review  an  order  which  is 
merely  collateral  or  auxiliary  to  that  Judg- 
ment The  order  now  complained  of  is  en- 
tlrdy  distinct  and  separate  from  the  Judg- 
ment It  related  only  to  the  execution  of 
the  Judgment  4  Bl.  Comm.  404.  Such  an 
order  may,  under  proper  circumstances,  be 
made  by  another  suthorlty  than  the  court. 


rta.  Hie  govemw  of  flu  state.  O.  Vtoe.  Act 
(P.  L.  1886,  p.  808,  I  133).  We  have  no 
power  to  review  this  order  by  a  writ  gtrfnff 
directly  to  tiie  oyer.  In  any  aspect  of  the 
case,  our  writ  has  been  improvldently  Is- 
sued, and  must  be  quashed. 


AUSTIN  ct  aL  V.  NEIL  ct  aL 

(BivrcBU  Oonrt  of  New  Jecscy.  Nov.  28^  1808.) 

PAamsBSHir— Bv  rontoB. 

The  lease  on  an  hotel  provided  that  the 
leasee  should  pay  to  the  lessor,  as  rent  tor  the 
demiied  premises,  a  designated  pn^rtion  of 
the  recdpts  taken  bj  the  lessee  at  tlie  hotel 
during  toe  term,  after  payiuB  current  nm- 
nbig  expeoMS  of  the  hotel,  and  also  coatain- 
ed  several  provisions  the  apparent  object  <rf 
which  waa  to  secure  to  the  lessor  the  reat  con- 
templated.   Bdd,  that  this  iostniment  did  not. 

ftroprio  vigore,  create  between  the  lessor  and 
eesee  the  relation  of  partBenriiip  in  the  bon- 
ness  of  the  hotel,  either  inter  seat  or  as  to  cred- 
itors of  the  business. 
(^Uabos  by  the  Conrt) 

Case  certlfled  from  circuit  court,  Mon- 
mouth oounty,  for  advisory  opinion;  before 
Justice  Collins. 

Action  by  Anstltt.  Nidiols  ft  Oo.  against 
William  Neil  and  M.  H.  Lucaa  Case  certl- 
fled. 

The  case  certified  Uie  Mmunoua  tdr- 
cult  Is  as  follows: 

"The  plaintiffs,  wholesale  grocers  In  New 
York  City,  sold  goods  on  credit  to  the  de- 
fendant William  Neil,  for  use  at  the  Beach 
House,  a  summer  hotel,'  at  Sea  Glit,  N.  J. 
Said  Nell's  Interest  In  that  hotel  was  under 
an  agreement  with  the  other  defendant,  a 
copy  whereof  Is  hereto  annexed,  of  which 
agreement  the  plaintlffi  had  no  knowledge. 
The  forcing  case  is  stated  aa  one  of  donlit 
and  difficulty,  and  certified  to  be  argued  at 
the  bar  of  the  supreme  court  for  Its  advisory 
(pinion  whether  or  not  the  plaintlflh  can  re- 
cover against  both  defendants. 

"OUbert  GoUln^  Jnd^ 

"Dated  Jan.  24th,  ISOSL" 

"Schedule  Na  L 

"Whereas,  M.  Elizabeth  Lncas  and  U. 
Maltby  are  tenants  In  common  of  certalo 
premises  known  as  the  Beadk  House,  Bltnati> 
at  Sea  Girt  New  Jersey;  and  wbraeas,  then: 
is  a  dispute  between  the  saM  M.  Elisabeth 
Lucas  and  the  said  It.  U.  Maltby  In  regard 
to  the  division  of  the  said  pnq>erty  and  other 
properties  formerly  belonging  to  the  late 
arm  of  L.  U.  Maltby  and  Company;  and 
whereas,  it  Is  greatly  to  the  disadvantage  of 
both  the  said  parties,  tenants  In  common, 
that  the  said  premises  should  remain  vacant 
and  not  produce  any  Income;  and  whereas. 
William  Neil,  hereinafter  named  as  a  part; 
hereto,  has  offered  to  lease  the  said  Beach 
House  and  its  appurtenances,  and  notice  of 
this  offer  has  been  glveA.  by  the  said  M 

Digitized  by  LjOO^  IC 


N.J.) 


AX7ST1N 


835 


BaizalMth  Lucas  to  tte  said  L.  IT.  Ualtby, 
requeitlDf  hfin  to  join  In  tbe  execution  of 
Mid  lease,  and  tbe  said  L.  V.  Maltby  has 
neglected  to  reply  or  to  acknowledge  tbe  said 
notice;  and  whereas,  the  said  M.  Elizabeth 
Lucas  Is  advised  by  counsel  that  she  may, 
under  the  circumstances,  execute  a  lease  for 
tbe  said  Beach  House,  and  account  for  the 
Incomes   therefrom :    Now   this  agreement 
wltnesseth:  (1)  That  tbe  said  M.  Bllcabetb 
Lucas,  tenant  In  common,  as  afores&ld,  does 
hereby  let  unto  William  Nell,  of  the  city  of 
Philadelphia,  for  tbe  term  of  four  months 
from  the  first  day  of  June,  A.  D.  1896,  the 
said  premises  known  as  the  'Beacb  House,* 
situate  at  Sea  Girt,  New  Jersey,  consisting  of 
an  hotel  fully  furnished,  together  with  the 
furniture,  sllTer,  glass,  cooking  utensils,  and 
appointments  therein  contained,  bath  bouses 
and  their  appointments,  all  of  which  tbln^ 
are  more  specifically  described  and  referred 
to  In  an  Inventory  thereof  hereto  attached, 
for  the  consideration  hereinafter  stated.  (2) 
Tbe  said  William  Nell  agrees  to  pay,  as  rent 
for  tue  said  above-described  premises,  all  the 
receipts  taken  by  blm  at  tbe  said  hotel  dur- 
ing the  whole  of  the  term  of  the  said  lease, 
except  so  much  as  shall  be  necessary  to  pay 
tire  current  running  expenses  of  tbe  said 
botel  during  tbe  said  period,  In  the  following 
manner:  All  bills  incurred  are  to  be  paid 
first.    When  all  bills  are  paid,  or  tbe  money 
to  pay  them  secured,  then  the  said  William 
Nell  shall  be  entitled  to  retain  one  thousand 
dollars  ($1,000).     M.  Elizabeth  Lucas  shall 
then  be  paid   thirty-flve   hundred  dollars 
($3,500)  should  the  Income  be  sufficient  to  do 
80,  and  any  surplus  Income  after  these  three 
payments  are  made  shall  be  divided,  WU- 
llam  Nell  receiving  one-third  of  said  surplus 
income,  and  M.  Elizabeth  Lucas  two-thirds; 
and  It  is  expressly  agreed  and  understood 
that  the  said  M.  Elizabeth  Lucas  has  no 
sjiare  or  part  In  the  operation  of  tbe  said 
botel  (except  as  hereinafter  provided  for), 
and  la  not  responsible  for  any  debts  or  obli- 
gations of  the  said  hotel,  or  of  the  said  Wil- 
liam Nell  In  the  conduct  thereof.    (3)  The 
said  M.  Elizabeth  Lucas  shall  be  consulted 
In  the  employment  and  discbarge  of  servanta, 
and  tbe  wages  to  be  paid  to  them.    She  shall 
tiave  the  right  and  privilege  of  placing  In  the 
office  of  the  botel  a  representative  acting  for 
ber  and  In  her  behalf,  who  shall  act  as  cash- 
ier, keep  tbe  books  and  accounts,  and  employ 
the  bartender,  take  charge  of  tbe  bar  re- 
ceipts, and  keep  a  record  of  the  purcbaaes, 
sales,  and  profits  of  the  bar.    One  male  room 
clerk  only  Is  to  be  employed  In  the  office,  and 
no  night  clerk.    No  one  Is  to  be  entertained 
at  the  expense  of  tbe  bouse,  without  the  con- 
sent of  M.  Elizabeth  Lucas.   The  price  for 
rooms  and  board  to  be  fixed  jointly  by  M. 
Elizabeth  Lucas  and  William  Nell,  and  to  be 
plainly  placed  on  a  diagram  of  the  rooms  of 
tbe  hotel,  and  strictly  adhered  to,  unless,  aft- 
er consultation  between  M,  Elizabeth  Lucas 
and  WUllam  Nell,  tbe  former  gives  her  oon- 


aeOt  to  a  change  In  prices.  H.  Elliabetli 
Lucas,  her  family  and  maids,  Williaai  Nell's 
family  and  maid,  to  have  tbe  freedom  of  the 
hotel  All  moneys  received  as  Income  as 
aforesaid,  which  shall  be  deposited  In  any 
bank  account,  shall  be  deposited  in  an  ac- 
count In  the  joint  names  of  the  said  William 
Nell  and  the  said  representative  of  the  said 
M.  Elizabeth  Lucas;  and  all  checks  drawn 
upon  said  account  shall  be  signed  by  the  said 
William  Neil  and  the  said  representative; 
No  expenditures  of  the  said  Income  shall  be 
made  by  the  said  William  Neil  for  additions 
to  the  said  hotel,  furniture,  appliances,  and 
aiipurtenances,  unless  and  upon  tbe  direct 
written  approval  and  consent  of  tbe  said  U. 
Eillzabeth  Lucas,  it  being  understood  and 
agreed  that  expenditures  from  the  Income  ot 
the  hotel  shall  be  made  only  for  the  current 
rannlng  expenses.  (4)  Tbe  said  William  Neil, 
lessee,  will  keep  tbe  premises  In  tbe  same 
good  condition,  order,  and  repair,  reasonable 
wear  and  tear  and  damages  by  accidental 
fire  excepted,  and  tbe  said  William  NeU  here- 
by covenants  to  save  and  protect  the  said  U. 
Elizabeth  Lucas  from  all  claim,  demand,  or 
liability  growi:^  out  of  the  said  botrt  or 
premises  during  said  period. 

"In  witness  whereof,  tbe  said  parties  here- 
to have  set  their  hands  and  seals,  this  the 
twelfth  day  of  April,  A.  D.  1885. 

"M.  Elizabeth  Lucaa.  [Seal.] 
"William  Nell.  [Seal.) 

"Sealed  and  delivered  In  the  presence  of: 
"Alex  W.  Natt" 

Argned  June  tenn,  1808,  beftm  MAOnX  <X 
J.,  and  LUDLOW,  COIUNS.  and  DIXON,  JJ. 

Parker  &  Pearce,  for  plalntlfFs.  F,  P.  Ife- 
Dermott,  for  defendant  Lucas. 

DIXON,  J.  (after  stating  the  facts).  As  the 
certificate  from  the  circuit  court  does  not 
sbow  that  Mrs.  Lucas  actually  engaged  In  tbe 
business  of  carrying  on  tbe  hotel,  or  held  her- 
self out  aa  a  partner,  the  sole  question  Is 
whether  tbe  contract  set  forth  In  the  certifi- 
cate, proprlo  vlgore,  created  the  relation  of 
partnership  between  ber  and  Mr.  Nell,  who 
alone  purchased  goods  from  tbe  plaintiffs. 
The  contract  was  In  terms  a  lease,  by  which 
Mrs. '  Lucas  let  to  Nell  tbe  hotel,  furniture, 
and  appointments,  for  the  period  of  four 
months  from  June  1, 1895,  at  a  rent  of  Indefi- 
nite amount,  to  be  paid  by  Nell  out  of  the  re- 
ceipts taken  by  blm  at  the  hotel,  after  paying 
the  current  running  expenses,  which  rent  was 
to  comprise  a  certain  proportion  of  those  sar- 
plns  receipts.  If  this  case  were  to  be  decided 
on  the  doctrine  announced  In  Sheridan  v.  Me- 
dara,  10  N.  J.  Kq.  469,  that  participation  in 
tbe  profits  of  a  business  constitutes  a  partner- 
ship as  to  third  persons,  even  though  such 
partlcipatlcA  Is  based  on  a  transaction  which 
would  not  of  Itself  create  a  partnership  <e.  g. 
a  loan  of  money),  we  would  be  constrained  to 
hold  Mrs.  Lucas  as  a  partner.  But  In  tbe 
later  case  of  Wild  v.  Davenport,^  X.  J.  Iaw, 
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129,  7  AtL  2S6.  tb«  eonrt  of  anon  dlscreditea 
this  doctrine,  and  decided  tbat  where  a  part- 
nership contract  provided  that,  on  the  deatb 
«f  one  of  the  partners,  bis  share  of  the  cai^ 
tal  should  remain  la  tiie  budness,  there,  al- 
though bis  executors  would  be  entitled  to  a 
share  of  the  profits  earned  after  the  testa- 
tor's death,  tbey  were  not  thereby  made  part- 
ners, and,  as  anch,  chargeable  with  debts. 
In  dellTHlnc  the  opinion  of  the  court,  Mr. 
Justice  Depue  said:  "Nor  Is  It  every  contract 
for  a  share  of  the  profits  of  a  business  that 
will  create  a  partnership  either  inter  sese  or 
as  to  (a%ditorsb  *  *  *  To  snbject  a  person 
not  ostensibly  a  partner  to  liability  tor  part- 
norahlp  debts,  tbere  must  be  some  contract 
to  which  be  is  a  party  with  respect  to  a 
Gonuuunlon  of  iwofits,  whkb  gives  him  control 
as  principal  over  the  conduct  of  the  business, 
or  creates,  aa  between  him  and  the  ostensible 
partner,  the  relation  of  principal  and  agent 
*  *  *  A  person  not  actuslly  engaged  In  the 
boslness  as  a  prlndjial,  and  not  holding  him- 
self out  as  a  partner,  cannot  be  held  for  debts 
contracted  In  the  business  ss  a  dormant  part- 
ner, unless  In  virtue  of  some  contract,  express 
or  Implied,  on  his  part.  In  legal  effect  creat- 
ing, as  between  blm  and  the  persons  actually 
carrying  on  the  businesa,  the  relation  of  prin- 
cipal and  agent"  We  must  therefore  exam- 
ine the  other  provisions  of  this  contract  to 
see  whether,  by  their  fair  Import  they  create 
between  Mrs.  Lucas  and  Nell  this  mutual  re- 
lation of  principal  and  agent  in  the  conduct 
of  the  business. 

The  general  declaration  of  the  contract  Is: 
'It  is  hereby  expressly  agreed  and  understood 
that  the  Bsid  M.  Bllzabetb  Luces  has  no  share 
<a  part  In  the  operation  of  the  hotel  (except 
as  hereinafter  provided  for),  and  is  not  re- 
qxtnslble  for  any  debts  or  obligations  of  the 
said  hotel,  or  of  the  said  WUllam  Nell  In  the 
-conduct  thereof."  Evidently,  unless  the  ex- 
ceptions referred  to  have  a  contrary  effect 
this  clause  precludes  the  idea  of  mutual 
Agency.  The  excepted  provisions  are  that 
Mn.  Lucas  Is  to  be  consulted  In  the  employ- 
ment and  discharge  and  the  wages  of  serv- 
ants; that  she  may  select  a  cashier,  who  Is 
to  keep  the  books,  employ  Uie  bartender,  take 
charge  of  the  bar  receipts,  and.  Jointly  with 
Nell,  control  the  bank  account;  and  that  she, 
Jointly  with  Nell,  shall  fix  the  price  for  rooms 
and  board.  Regarding  these  provisions  In 
conjunction  with  the  leading  feature  of  the 
contract  as  a  lease  at  a  rent  payable  out  of 
and  dependent  upon  the  surplus  receipts  of 
tbe  hotel,  their  design  seems  to  be  to  secure 
tor  Mrs.  Lucas  an  adequate  rent  for  the  de- 
mised property.  None  of  them  display  a  pur- 
pose that  In  carrying  them  out  either  of 
these  persons  shall  act  as  the  agent  of  the 
«ther;  each  is  to  act  for  self  alone.  The 
most  important  power  given  to  Mrs,  Lucas— 
that  of  selecting  the  cashier— somewhat  re- 


sembles, but  iB  not  so  large  as,  that  oerdsed 
by  certain  creditors  In  Brundred  t.  Mnstay,  2& 
N.  J.  Law,  268  (on  ern».  Id.  674).  whece  the 
creditors,  by  vlrtae  of  a  contract  witb  tbelr 
debtiM^  designated  a  peram  who,  In  their  be- 
half, took  diarge,  Jointly  with  the  debtna,  ot 
the  business  of  the  debtors,  in  order  to  obtsin 
from  the  business  payment  of  the  debA;  yet 
this  court  and  the  court  of  errors  b^  that 
those  creditors  were  not  thereby  made  part- 
ners of  the  debtors  In  the  business  thus  Joint- 
ly conducted.  In  view  of  that  decision,  this 
right  of  Mrs.  Lucas  to  appoint  a  representa- 
tive to  protect  her  Interest  aa  lessor  aboold 
not  be  deemed  to  change  her  status  from 
that  of  lessor  to  that  of  partner  with  NeU, 
either  inter  seae  or  aa  to  creditors  who  have 
no  other  basis  for  their  claim  agabuit  her 
than  the  contract  itself.  The  contract  before 
us  Is  yery  like  that  In  Holmes  t.  Railroad 
Corp.,  6  Gray,  68,  where  the  railroad  company 
bad  leased  an  hotel  and  furniture  to  Parker 
and  Trlbou.  at  the  yearly  rent  of  $500,  for  the 
use  of  the  furniture,  "and  one-half  tbe  net 
proceeds  arising  from  keying  the  said  bouse 
as  an  hotel,"  with  certain  stipulations  designed 
to  Insure  to  the  company  Its  share  of  tbe  pro- 
ceeds. The  company  also  agreed  to  fnmisb 
free  passage  over  Ita  railroad  for  tbe  levees 
and  Uieir  employes  in  carrying  on  the  house, 
and  for  all  articles  for  the  use  of  tbe  bouse. 
In  an  action  against  ParlLer,  Trlbou,  and  the 
railroad  company  to  recover  soppUes  furnish- 
ed by  tbe  plaintiffs  to  the  hotel,  the  court 
said:  "It  is  no  longer  true  that  receiving 
one-half  the  profits,  or  one-half  the  net  prof- 
its, arising  from  articles  manufactured  and 
sold,  or  resulting  from  business  In  which  one 
furnishes  the  stock  In  trade  and  another  per- 
forms the  labor,  necessarily  creates  a  part- 
nership. It  Is  always  competent  to  look  at 
the  particular  circumstances  of  the  case,  and 
ascertain  thereby  whether  It  may  not  be 
merely  a  compensation  to  a  party  for  hia  la- 
bor and  services,  or  for  furnishing  the  ra^ 
materials,  or  a  mill  privilege,  or  a  factory, 
from  which  tbe  other  is  to  earn  profits."  On 
the  construction  of  the  lease,  the  court  held 
that  tbe  railroad  compapy  was  not  a  partner 
in  the  business  of  th»  aatel,  and  was  not  re- 
sponsible to  creditors  of  that  business.  So, 
In  the  present  case,  we  think  the  object  of 
this  written  Instrument  viewed  In  Its  entire- 
ty, was  not  to  make  Mrs.  Lucas  and  Mr.  NeD 
partners  In  carrying  on  the  business  of  the 
hotel,  not  to  make  Mrs.  Lucas  a  principal  or 
Mr.  Nell  an  agent  In  that  business,  but  to 
create  between  those  persons  the  relation  of 
lessor  and  lessee,  and  to  secure  to  Mrs.  Lncaa 
her  stipulated  E&are  of  the  net  receipts  of  the 
business  which  Mr,  Nell  was  to  carry  on  In 
the  hotel;  not  as  profits  due  to  a  partner,  but 
as  rent  doe  to  a  lessor.  Our  advice  to  tbe 
circuit  court  therefore,  is  that  the  plalntUb 
cannot  recover  against  Mta.  Lncaa. 


Digitized  by  Google 


N.J.) 


BERGEN  OOTTNTT  TBAOTION  00.  t.  BUSS. 


887 


BBRGEN  COUNTY  TRACTION  Oa  T. 
BLISS. 

{Court  ot  Erton  and  Api>ealB  of  New  Jeney. 
Not.  28,  1898.) 
ezptrt  bnoexcb— qubstiox  fob  jvht. 

1.  The  opinioii  of  an  expert  witness  as  to  the 
vanse  of  an  accident  ts  inpompetent  wben  it  la 
based  upon  tbe  existence  of  certain  facta  and 
condltiona  at  the  time  of  tbe  accident,  of  which 
he  has  no  personal  knowledge,  and  has  not 
heard  all  the  er!deace  in  the  case,  nnless  die 
opinion  is  elicited  by  a  question  entirely  by- 
pothetieal  in  form. 

2.  The  opinion  of  a  witness,  that  the  kind  of 
block  siffnala  used  on  a  trolley  road  are  not 
such  as  to  insure  reasonable  safety  to  the  em- 
ployes operatiqif  the  ears  of  tliat  road,  ia  In- 
competent and  irreleraut;  that  conclusion  be- 
ing a  aaesttoQ  for  the  jury  alone  to  determine 
from  all  the  evidence  In  tilie  case. 

(SylicbQB  by  the  Court.) 

Error  to  supreme  court 

Action  by  Alexander  T.  Bliss  against  the 
Bergen  County  Traction  Company.  Verdict 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. 

Leon  Abbett  and  James  B.  Vredentourgb, 
for  plaintiff  In  error.  John  I.  Weller,  for 
defendant  In  error. 

NIXON,  3.  The  writ  In  this  eauae  brings 
bere  tbe  record  of  a  salt  In  tbe  supreme 
court,  tried  at  tbe  Hudson  circuit.  In  wblcb 
the  defendant  In  error  recovered  judgment 
against  Ibe  plaintiff  In  error  for  injuries  re- 
ceived in  a  colllalon  of  two  electric  motor 
cars.  Tbe  Bergen  County  Traction  Com- 
pany operates  a  single-track  electric  railroad 
between  Ft  Lee  Ferry  and  Eoglewood,  with 
sidings  or  tnmonts  at  certain  points  where 
cars  moving  In  .opposite  directions  may  pass. 
These  tumonta  are  designated  by  numbers, 
and  the  accident  occurred  between  No.  1 
and  Na  %  on  the  morning  of  March  8,  1897, 
and  was  occasioned  by  the  failure  of  one  of 
the  colliding  cars  to  remain  on  tbe  siding  un- 
til the  approacblng  car  passed  It  To  pre- 
■vent  delays,  as  well  u  accidents,  tbe  com- 
pany was  using  at  tbe  time  of  this  colllsloi 
the  Ramsey  block  sl^poals.  This  system  of 
signals  consists  of  boxes  placed  about  fire 
feet  high  on  the  poles  at  the  side  of  tbe  track 
CHI  which  the  trolley  wires  are  run.  la  the 
boxes  are  two  apartments,  In  each  of  which 
are  lamps,  and  at  tbe  bottom  of  the  box  are 
handles,  which,  when  properly  turned,  eon- 
trol  tbe  lights,  by  noaUng  the  circuit  between 
the  box  at  one  tumont  with  the  box  at  the 
next,  which  two  boxes  are  connected  with 
wires,  and  fliese  wires  are  again  connected 
with  tbe  feed  wires  of  the  teoUey  road.  In 
practical  operation,  when  a  car  comes  to  a 
turnout  or  siding,  it  eltbcr  remains  on  tbe 
siding  or  goes  on,  according  to  the  signals 
displayed,  a  red  light  meaning  to  remain, 
and  a  dark  signal  or  no  light  Indicating  a 
clear  track  and  to  go  ahead;  and  It  Is  also 
the  duty  of  each  conductor  In  passing  a  sid- 
ing to  torn  the  handles,  and  thus  set  tbe  sig- 


nals for  both  ttie  car  behind  and  flie  one 
approaching  sot  to  enter  the  same  block. 
On  the  morning  of  the  accident  the  car  on 
which  tbe  defendant  in  error  was  employed 
as  motorman  came  to  the  siding  known  as 
No.  1,  and  found  the  signal  box  dark,  which 
Indicates  a  clear  track;  and,  proceeding  Into 
the  next  block,  the  collision  occnrred,  and 
consequent  Injuries,  which  resulted  In  tiie 
suit  and  judgment  now  under  review.  The 
alleged  negligence  of  the  traction  company 
was,  of  coarse,  tbe  foundation  of  the  action, 
and  the  aTMiments  of  the  plalntlfTa  declara- 
tion charge  neglect  In  the  operation  of  the 
road  generally,  and  more  apectflcally  In  the 
use  of  a  defective  system  of  block  signals, 
and  also  the  negligent  supervision  and  Im- 
perfect condition  of  the  wires  at  the  time  of 
tbe  accident,  by  reason  of  vhlcb  those  oper- 
ating the  cars  were  misled  by  false  signals. 

Tbe  assignments  of  error  are  seven  In  num- 
ber, but  with  several  of  them  It  will  sot  be 

:  necessary  to  deal  The  first  need  not  be  con- 
sidered, for  It  Is  fully  embraced  In  tbe  third, 

;  and  they  can  be  disposed  of  together.  The 

j  second  Is  entirely  too  vagne,  and,  upon  a  care- 
ful Inspection  of  the  record,  we  fall  to  find 

i  any  exceptions  signed  and  sealed  which  just- 
ify Its  presentation  to  this  court  The  fourth, 
that  the  trial  Judge  erred  In  refusing  to  grant 

'  a  motion  of  nonsuit  when  the  plaintiff  rested 
his  case,  cannot  be  sustained.  There  waa 
proof  at  that  stage  of  the  trial  to  show  that 
the  signals  bad  misled  the  plaintiff  below  to 
his  Injury,  and  evidence  had  been  given  as 
to  the  iMssIble  existence  of  certain  causes 
wblcb  may  have  led  to  tbe  derangement  of 
the  signals;  and  whether  the  conditions  ac- 
tually existed,  and.  If  existing,  were  sufficient  ■ 
to  cause  tbe  accident  and,  If  they  were  suffl- 
dent  then  whether  they  -wen  In  any  way 
chargeable  to  the  negligence  of  the  traction 
company,  were  qnestlons  already  raised 
the  evidence,  which  It  was  clearly  tbe  prov- 
ince of  the  Jnry  to  pass  upon,  and  the  trial 
judge  did  not  err  tn  denying  the  defendant's 
motion.  Tbe  flftb  assignment  that  there 
was  error  in  refusing  to  direct  a  verdict  for 
the  defendant  rannot  be  considered  for  tbe 
same  reasons,  greatly  augmented  by  the  ad- 
ditional evidence  In  direct  conflict  with  that 
previously  given.  Tbe  sixth,  which  Is  on  ex- 
ertion to  tbe  refusal  of  tbe  Judge  to  charge 
as  therein  requested,  can  be  disposed  of  by 
merely  stating  that  while  the  request  un- 
doubtedly contains  a  correct  rule  of  law,  we 
tiitaik  It  was  substantially  Resented  to  tbe 
jnry  In  the  very  able  and  comprehensive 
charge  which  forms  a  part  of  the  record, 
l^e  court  only  declined  to  charge  "other 
than  already  charged."  ^niat  the  refusal  to  , 
adopt  the  language  of  a  request  furnishes  no 
ground  tor  an  asslgnmrat  of  error,  when  the 
same  legal  principle  has  been  given  to  the 
jnry  tn  another  form,  has  been  repeatedly  an- 
nounced by  this  court  The  seventh  assign- 
ment need  not  be  separately  discussed,  as  it 
Is  ^cUcal^  induded  bn  the  others. 
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Tbe  exception  that  demandB  ipedal  consld- 
-eratlon  la  tbe  third,  which  Is  to  the  admission 
In  STldence  at  the  trial  of  two  qaestiona  and 
answers  which  were  objected  to  by  tbe  de- 
fendant's counsel,  and  the  objections  over- 
ruled.  The  witness  to  whom  the  qaestiona 
were  pat  had  been  snmmoned  as  an  expert 
electrician,  and,  after  an  examination  as  to 
^Is  quallflcations  to  testify  as  such,  was  ad- 
mitted by  the  court  In  the  proper  exercise  of 
Its  discretion.  The  first  of  the  questions  ob- 
jected to  la  the  following,  as  It  was  repeated 
In  response  to  the  court's  Inquiry,  "What  Is 
the  question?"  to  wit,  "What,  In  bis  expe- 
rience as  an  electrician.  Is  bis  opinion  aa  to 
bow  tbe  accident  occurred!*'  and  In  this  form 
It  was  answered  by  the  witness.  In  these 
words:  "My  opinion  la  that  there  was  a 
■ground  on  Uie  circuit  between  tbe  two  boxes. 
No.  1  and  No.  2,  which  allowed  the  lamps  to 
bum.  Indicating  a  leakage;  that  la.  It  allowed 
the  lamps  at  one  to  be  dark,  while  the  lamps 
were  lighted  at  the  other  end.  For  Instance, 
the  lamps  at  the  switch  at  the  distant  end 
connects  with  a  trolley:  the  current  flows 
throngb  them,  and  lighted  them  up,  or  dark- 
ened the  lamps  at  the  distant  end,  because 
there  would  be  no  feed  there."  It  will  be 
perceived  that  this  opinion  Is  baaed  upon  the 
possible  existence  of  certain  conditions— First, 
there  must  hare  been  a  "ground"  on  the  cir- 
cuit between  boxes  No.  1  and  No.  2;  and,  sec- 
ond, that  there  was  a  leakage  sufficient  to 
make  the  lamps  at  one  end  dark,  because 
there  was  no  feed  there.  Whether  there  was 
In  fact  such  a  ground  on  the  circuit  when  the 
accident  occurred,  this  witness  could  not 
know,  for  be  bad  stated  previously  that  his 
first  visit  to  the  place  of  tbe  accident,  for  the 
purpose  of  examining  as  to  Its  possible  cause, 
was  in  tbe  month  of  September,  with  Mr. 
Weller,  counsel  for  tbe  plaintiff.  The  clear- 
est definition  to  be  found  In  this  record  as  to 
what  a  "ground"  really  Is  may  be  found  In  an- 
other part  of  the  evidence  of  this  wftnea, 
■and  we  quote  It  here  merely  for  the  purpose 
of  elucidation:  "Q.  You  think  that  this  ac- 
cident might  have  occurred  from  the  wire 
being  grounded.  What  do  you  mean  by  tbe 
wire  being  grounded?  A.  I  mean  by  ground 
that.  In  and  between  your  east  and  west  box, 
there  was  a  ground  In  the  wire  that  carried 
the  current  between  those  two  boxes.  Q. 
You  mean  that  the  wire  that  was  between 
turnout  No.  1  and  No.  2,— that  It  escaped  and 
was  carried  to  the  ground?  A.  The  current 
went  to  the  ground.  Q.  How  did  It  come  to 
the  ground?  A.  It  would  go  through  tbe 
branch  of  a  wet  tree."  This  witness  stated 
that,  upon  tbe  occasion  of  bis  visit  to  tbe 
place  of  the  accident  with  Mr.  Weller,  a  tree 
touched  these  wires;  and  be  was  asked:  "Q. 
Did  you  call  any  one's  attention  to  them? 
A.  I  called  Mr.  Welter's  attention  to  It  He 
said:  'What  about  these  trees?  Here  are  the 
wires  touching  treea'  And  I  told  bim  that  if 
ihe  covering  was  worn  oft,  and  the  wlre^and 
the  trees  became  damp,  It  would  caiue  tlie 


wire  to  be  giDunded.**  Witness  had  prerloiia- 
ly  been  asked  the  qaeation:  "Q.  Wben  wen 
yoo  with  Mr.  Weller?  A.  I  tiilnk  some  time 
In  September."  In  the  answer  to  tbe  ques- 
tion objected  to,  and  now  under  consIderatloD, 
the  witness  gave  bla  unqualified  opinion  to 
tbe  Jury  that  there  was  a  ground;  tbaa  de- 
termining In  his  own  mind  ttie  existence  at 
certain  facts  and  conditions  which  bad  not 
been  eltiier  proved  or  admitted,  and  drawing 
a  conclusion  which  tbe  Jury  alone  aboold 
draw  from  all  the  evidence  In  the  case,  at  the 
close  of  trial.  The  question  naked  wit- 
ness was  not  based  on  any  hypothesis,  and 
the  categorical  opinion  of  thia  wltneas  as- 
sumed as  true,  not  only  contact  between  tbe 
tree  and  wire,  but  also  a  sufficient  chafing  to 
destroy  the  Insulation  of  tbe  wire,  and  also  a 
damp  surface  and  sufficient  leakage  to  de- 
range the  signals.  Much  of  the  erldence  of 
this  witness  was  scientific  and  valuable,  and 
calculated  to  greatiy  aid  tbe  Jury  and  tbe 
court  In  a  correct  understanding  of  the  con- 
struction and  operation  of  the  electrical 
pllances  used  In  tbe  signal  system  of  tUa 
trolley  road,  and  under  what  circumstances  a 
ground  might  be  made;  but  with  tbe  state- 
ment of  these  scientific  facts  bis  OTldence 
should  have  ended.  His  opinion  as  belted 
by  the  qaeation  was  both  Incompetent  and  Ir- 
relevant, and  should  bare  been  excluded  from 
tbe  Jury.  We  do  not  overlook  tiie  fact  that 
In  many  cases  tbe  opinion  of  an  ex[>ert  may 
be  admitted  aa  competent  evidence.  Me- 
chanics may  give  an  opinion  aa  to  tbe  quality 
of  the  workmanship  on  a  building  or  other 
structure,  or  a  chemist  as  to  the  existence  of 
poison,  and  opinions  may  be  given  In  matters 
of  handwriting,  tbe  value  of  precious  stones, 
the  worth  of  animals,  etc.;  bat  in  all  sudi 
cases  the  opinions  are  based  'on  the  results  of 
ocular  demonstration  or  personal  InQ>ection 
of  the  thing  or  subject  about  which  thelr 
oplnlons  may  be  asked,  and  do  not  In  any  way 
depend  upon  etmditions  which  may  or  may 
not  exist,  and  aa  to  the  existence  of  which 
only  the  Jury  must  determine.  So,  If  tbe  wit- 
ness in  tbis  case  had  vtdted  the  scene  of  tbe 
accident  Immediately  after  It  occurred,  in- 
stead of  six  months  afterwards  (when  tbe 
conditions  aa  to  the  trees,  after  a  8eason*s 
growth,  might  have  been  very  different  from 
what  they  were  In  March),  and  had  personal- 
ly inspected  the  wires,  and  found  tbem  chaf- 
ing against  trees,  and  with  their  Insolatioo 
thus  destroyed  or  worn  off  sufficient  to  cause 
a  ground  that  would  interfere  with  the  sig- 
nals, then  there  would  have  been  some  wai^ 
rant  for  the  admission  of  this  opinion. 

The  other  question  included  In  tbe  tbird  as- 
signment of  error,  to  which  defendant's  coun- 
sel objected,  but.  which  was  allowed.  Is  the 
following:  "Q.  As  such  electrician,  familiar 
with  the  worldngs  of  these  signals.  In  your 
opinion,  are  tlie  signala  such  aa  Inaure  reason- 
able aafeguards  to  the  employes  engaged  In 
running  and  managing  cars  along  that  road? 
A.  No,  rir."   ThIa  wu  »  question  wtalcb 
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touched  tlie  rery  beart  of  the  case,  and  was 
asked  Immedlatel;  after  the  one  Just  consid- 
ered. One  of  the  prlnctpal  allegations  of  the 
plalntlfTs  declaration  was  that  the  defendant 
company  "used  and  employed  onsonnd,  un- 
safe, and  defectlTe  machinery  and  other  ap- 
pliances for  the  pnrpoBe  of  indicating  whether 
cars  should  pass  snch  turnouts  or  switches, 
or  await  a  car  approaching  In  an  opposite  di- 
rection"; and  to  determine  this  contention 
was  one  of  the  chief  purposes  for  which  the 
Jury  was  Impaneled.  The  question  was  ask- 
ed at  an  early  stage  of  the  case,  when  but 
Uttle  evidence  on  this  point  had  been  present- 
ed, and  the  witness  may  hare  formed  his 
opinion  from  facts  not  known  to  the  Jury  in 
any  way.  In  answer  to  subsequent  questions, 
this  witness  stated  what  he  deemed  to  be 
some  of  the  defects  of  the  system,  and  sng- 
^sted  what  he  thought  would  be  Improre- 
menta,  which  was,  of  course,  competent; 
while,  on  the  other  hand,  the  eTidence  after- 
wards produced  by  the  defendant  showed 
that  It  Is  a  signal  system  nsed  on  about  100 
^ectrtc  roads  in  this  country,  and  generally 
regarded  a  sufDclent  protection  to  those  oper^ 
atlng  cars  on  roads  similar  to  this  one.  To 
draw  a  conclusion  from  all  this  eTidence  was 
the  Jury's  prerogatire,  and  the  opinion  of  this 
witness  in  reply  to  the  question  asked  was 
both  Irrelevant  and  Incompetent  That  this 
question  was  allowed  is  due  to  the  persistence 
of  counsel,  who  was  warned  by  the  learned 
Judge  In  the  following  words:  "While  I 
think  It  Is  a  question  whlcii  rightfully  be- 
Icmgs  to  the  Jury,  although  If  yon  Insist  upon 
It,  I  win  allow  It.  and  overrule  the  objec- 
tion, "—which  remark  led  to  an  Immaterial 
alteration  of  the  original  question  to  the  form 
In  which  It  was  put  and  answered. 

It  will  be  readily  perceived  how  Injurlonsly 
tbe  admission  of  the  two  questions  and  an- 
swers we  have  been  considering,  which  re- 
late both  to  the  signal  system  Itself  and  to  Its 
proper  supervision,  may  have  affected  the  de- 
fendant company.  It  Is  not  easy  for  the  aver- 
age Juryman  to  draw  the  line  between  sclen- 
tlilc  testimony  and  the  mere  opinion  of  an  ex- 
pert witness,  and  we  think  our  courts  should 
^uard  well  the  distinction.  Our  conclusion  Is 
that  the  Judgment  of  the  supreme  court 
should  be  reversed,  and  a  renin  de  noro  le* 
saed. 


NBW  JERSEY  LUMBER  CO.  v.  BTAN  et  aL 

4  Court  of  Errors  and  Appeals  of  New  Jersey. 

Not.  18,  1898.) 

Crkditoks'  Biix— Fabtibs  — Fropsbtt  Held  a 
Trust — Tsamsfbh  to  Bboiitsb. 

1.  A  Judgment  creditor  ezhlbitiDg  a  bill,  un- 
der the  statute  <1  Oeu.  St.  p.  389,  |  88  et  seq.), 
for  discovery,  Id  chanceir,  of  proper^  and 
rights  in  action  of  the  Judgment  debtor,  and 
the  application  thereof  towards  satisfaction  of 
his  Judgment,  may  make  defendant  any  one  to 
whmn  Em  alleges  that  the  Jndnnent  debtor  has 
made  a  voluntary  or  fraudulent  transfer,  or 
who         itroifertj  or  things  in  action  hi  trnst 


for  such  debtor,  and  may  obtain  relief  against 
such  defendant  undw  that  bill. 

2.  That  statute^  however,  does  not  authorise 
the  chancellor,  on  a  preliminary  examination 
of  the  Judgment  debtor  and  witnesses,  to  ad- 
judge that  any  particular  property  or  thing  In 
action  held  by  such  defendant  nnder  claim  of 
ownership  belongs  to,  or  Is  held  in  trust  for,  the 
judgment  debtor,  and  to  compel  Its  transfer 
and  ddivery  to  a  noeiwt  appointed  upon  sndi 
examination. 

iSyUabna  by  the  Court) 

Appeal  from  court  of  chancery. 

Bill  by  Charles  L.  Ryan  and  others  against 
the  New  Jersey  Lumber  Company.  From 
orders  In  diancery,  defendant  appeals.  Modi- 
fied. 

Tbe  respondents,  as  Judgment  creditors  at 
Edward  K.  Meigs  and  Jamea  F.  Stewart,  »- 
hiblted  a  bOI  Cor  discovery,  nnder  the  pro- 
visions of  the  diancery  act  that  anthoriss 
proceedings  with  respect  to  unsatisfied  Judf- 
menta  at  law.  1  Gen.  St  p.  889.  |  88  et  seq. 
They  therein  alleged  a  trandnlent  transfer 
by  Meigs  of  all  his  property  and  assets  to 
the  New  Jeney  Lumber  Company,  of  which 
he  w«s  president  The  company  was  made 
a  defendant,  and  the  bill  prayed  for  Injunc- 
tion and  for  a  receiver,  nnd«  the  statute^ 
and  ffM-  gnieral  nAlet.  Upon  this  bill  an 
order  for  discover  was  made,  and  Meigs 
and  Stewart  and  one  Manning  were  exam- 
ined; and  thereafter,  on  reading  their  depo- 
sltiona,  an  oidor  was  made,  on  October  16, 
1S97,  xequlrhig  tbe  lumber  company  to  show 
cause  why  It  sbonld  not  be  enjoined  from  dis- 
posing of  Che  proper^  and  effects  trans- 
ferred to  it  by  Meigs,  and  from  collecting 
any  of  the  moneys  due  on  book  accounts  afr 
signed  to  it  by  him.  and  why  a  receiver  o< 
the  pn^rty  transferred  should  not  be  ap- 
pointed, and  in  the  meantime  problUdng 
such  disposition  and  collection.  On  October 
26, 1897,  the  order  of  October  16tb  was  made 
absolute^  and  Jamea  F,  Gtenn<m  was  appoint- 
ed receiver  in  the  canse  of  all  property  and 
things  In  action  belongli^  to,  or  held  In  trust 
for,  Meigs  and  Stewart,  or  either  of  them. 
Including  property  and  book  accounts  or 
other  ehoses  In  action  which  were  trans- 
ferred by  Meigs  to  the  lumber  company  and 
remained  tmdlaposed  of;  and  It  was  (ndered 
tliat  the  defendants  should  deliver  to  the  re- 
eelver  all  snch  property  and  choses  in  actlui, 
and  should  execute  such  conveyances  and 
tramfers  tttereof  to  the  receiver,  at  hia  ex- 
pense, as  ml^t  be  necessary  to  vest  him 
with  tin  title  thereto  and  the  custody  and 
posaeaslon  tiiereof.  The  receiver  waa  direct- 
ed to  give  bond  for  tl)e  faithful  performance 
of  his  dudes.  The  lumber  company  has  a^ 
pealed  from  both  orders. 

Warren  Dixon,  for  appdJant.  Jamea  & 

Howell,  for  respondenta. 

COLLINS.  J.  (after  stating  tbe  facts). 
There  can  be  no  dispnte  that  to  the  statntMy 
discovery  and  relief  authorised  in  chancery 
in  behalf  of  a  Judgment  creditor  xdmj  Im 
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Joined,  imder  one  bill,  reUef  against  penons 
to  whom  the  Judgment  debtor  may  have 
made  Toltintaiy  or  fraudulent  transfers,  or 
who  hold  property  or  things  in  action  In 
trust  for  him.  The  general  powers  of  a 
court  of  equity  extend  to  such  a  Jurisdiction, 
and  It  Is  an  everyday  practice  to  ex-erclae  It. 
Examples  of  such  exercise  are  to  be  foond 
In  the  reported  cases  of  Whitney  t.  Bobbins, 
17  N.  J.  Eq.  300,  and  Bates  v.  Norton,  86  N. 
J.  Eg.  251,  36  Atl.  068.  Such  persons  may 
be  made  {Murties  defendant,  and  the  bill  will 
not  be  multifarious  because  of  Inquiring  Into 
separate  transactions.  After  the  preUmtna- 
ry  examination  authorized  by  the  statute,  a 
receiver  pendente  lite  of  the  property  and 
tblogB  In  action  belonging  to,  or  held  in  trust 
for,  the  Judgment  debtor,  may  be  appointed, 
with  authority  to  possess,  receive,  and  in  his 
own  name,  as  such  receiver,  sue  for,  such 
property  or  things  in  action;  but  the  court 
of  chancery  cannot,  on  such  examination,  as 
against  one  claiming  lawful  ownership,  pre- 
judge that  any  particular  property  or  thing 
IQ  action  belongs  to,  or  is  held  In  trust  for, 
the  Judgment  debtor,  and  by  Its  order  compel 
transfer  and  delivery  to  the  receiver  before 
answer  and  final  hearing.  Of  course,  a  court 
of  equity,  where  an  alleged  fraudulent  trans- 
fer Is  attaclced,  baa  discretionary  power  to 
resort  to  a  receivership  as  an  auxiliary  meas- 
ure of  protection,  and  to  compel  delivery  of 
property  to  the  receiver;  but  such  power  Is 
only  exercised  where  there  is  a  strong  case 
made  for  the  complainant  on  r.didavits, 
which  the  transferee  is  afforded  opportunity 
to  meet,  and  where  there  Is  danger  that  the 
property  may  not  be  forthcoming  to  answer 
to  the  decree.  High,  Hec.  S§  9,  H;  Fhigler 
V.  Blunt,  32  N.  J.  Eq.  515,  523;  Soberuheimer 
T.  Wheeler,  45  N.  J.  Eq.  614,  631,  18  Atl.  234. 
The  case  before  us  does  not  present  that  as- 
pect. The  orders  were  based  entirely  on  the 
statute,  and  the  only  authority  there  given 
beyond  that  for  the  mere  appointment  of  » 
general  receiver  Is  for  an  order  that  ttae 
Judgment  debtor  convey  and  deliver  to  such 
receiver  all  his  property  and  rights  in  action, 
and  the  evidence  thereof.  The  depositions 
taken  on  the  preliminary  examination  were 
properly  used  against  the  lumber  company 
as  ex  parte  affidavits  on  the  application  for 
injunction,  and,  as  they  disclose  sufficient 
reason  for  preserving  the  status  quo,  I  think 
that  the  order  of  October  l^ith  and  so  much 
of  the  order  of  October  26th  as  provides  for 
that  end  may  stand.  So,  too.  the  appoint- 
ment of  a  receiver  of  all  property  and  things 
in  action  belonging  or  due  to.  or  held  In  trust 
for.  M(>IgB  and  Stewart,  or  either  of  them, 
and  the  requirement  of  a  bond  from  the  re- 
celvn*.  are  wltbln  the  stntuto,  and  may  stand; 
but  any  adjudication  as  to  the  property  and 
bonk  acrounts  or  otber  cboses  In  action 
whicb  w«T*'  transferred  by  Melps  to  tbe  lum- 
bM*  company,  and  remain  uD(ll8i)ofl(>d  of.  was 
preraiinirf.  and  to  that  extent,  and  as  to  the 
dlrec  luo  to  the  lumber  company  to  dtillver 


sncb  property  and  eboses  In  action  to  fbB  rfr 
cetver,  and  to  execute  any  eonreTanee  «r 
transfw  thereof  to  Mm,  the  order  of  October 
26Ui  must  be  renraed. 


McCOBMICK  V.  STEPHANT  et  aL 
(Court  of  Chancery  of  New  JeracT.    Nor.  30. 
189S.) 

BPBCIFIO  FeRTORMaSCE— HiSTiLXK  m  COXTHACI— 

LsABi— Bkbach  op  Covenant— Optiok  to  Pini- 

CHABB  —  ComiDSBATIOS  —  UaMIFlMD  TBBX— 

Dbsobxt. 

1.  Where,  in  drawing  a  eoatiacL  an  amisaiiui 

of  a  term  intended  to  be  Inserted  is  made  bj 
mistake,  the  omission  may  I>e  set  up  as  a  de- 
fense in  a  suit  fOr  specific  pertwmance>. 

2.  Bat  the  utmost  effect  tbe  proof  of  the  mis- 
take can  have  Is  to  require  the  court  to  eon- 
Bider  the  contract  as  if  the  omitted  words  had 
been  inserted  In  their  proper  place. 

8.  A  covenant,  In  the  lease,  not  to  use  or 
permit  the  demised  premises  to  be  naed  tat  nay 
other  purpose  than  for  a  saloon,  etc.,  ia  not 
broken  by  ceasing  to  use  It  for  the  pnipiEMe  of  a 
saloon,  provided  It  is  not  osed  for  anjr  other 
IHirpoee. 

4.  An  option  to  purchase  demised  premises 
which  is  one  of  the  clauses  in  a  leaise  irndtr 
seal,  is  not  a  nnilateral  contract,  nor  is  it 
without  oondderatbm. 

5.  Soeh  an  optloB  Is  a  oonditfamal  eoittracL 
which,  when  exercised  In  a  '?">"'i^  diowins 
performance  of  the  conations  prescribed,  mar 
be  enforced  in  eqnity. 

6.19ie  residue  of  the  term  of  an  mwipiigd 
lease  for  yean  is  a  chattel,  and  goes  to  tb« 
executors  or  administrators,  and  not  to  the  heir. 

7.  A  privilejre  to  renew,  and  an  uneierciped 
option  to  purchase,  contained  in  a  lease  far 
years,  are  also  chattel  Interests,  and  so  pri- 
marily to  the  executor  of  the  lessee,  and  after- 
wards to  his  Icgntec,  and  not  to  the  heir. 

8.  A  bill  to  enforce  a  conveyance,  under  th^ 
exercise  of  an  option,  after  tiie  death  of  tbe 
proposed  vendee,  should  be  filed  by  the  exeentor 
of  his  will,  or  by  his  legatee,  and,  if  by  tbe 
latter,  should  show  the  executor's  assent,  etc. 

9.  Under  an  agreement  made  by  a  married 
man  that  his  lessee  may,  upon  certain  terms 
named,  buy  the  dnuised  premises,  this  court 
will  not,  at  the  instance  either  of  the  lessee  or 
bis  representative,  decree  a  conveyance  of  the 
dower  right  of  the  lessoi^s  irlte,  whether  in- 
choate or  complete. 

(Syllabus  by  the  CoarL) 

BUI  by  Yk>la  UcOormIck  against  I>>ulae 
Stephany  and  others  for  injunction  and  for 
specific  iierformance.    Injunction  advised. 

August  Btephany  was  in  his  lifetime  the 
owner  of  a  saloon  property  in  Atlantic  City, 
known  as  the  "Extra  Dry."  By  a  written 
lease  under  seal  of  both  parties,  dated  June, 
1897,  he  demised  this  property  to  one  OMrge 
McCormlck,  who  entered  into  possession. 
There  were  in  the  lease  covenants  not  to  as- 
sign, nor  underlet,  nor  to  use  for  any  otber 
purpose  than  a  saloon  and  dwelling,  etc.. 
with  a  further  agreement  In  these  words: 
"And  It  Is  further  agreed  by  and  betwea 
the  at>ove  parties  that,  In  case  the  said  party 
of  the  first  part  should  find  a  purchaser  for 
the  said  premises,  then  the  said  party  of  the 
second  part  shall  have  the  option  dnrinc  tbe 
coDtlnoance  of  this  lease  to  buy  eC  t:ie  said 
party  of  the  first  part  the  said  premises  for 
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the  sum  6t  twelve  thonsaod  ddllars;  and 
that  In  case  tbe  -said  party  of  the  first  part 
has  found  a  purchaaer  for  the  said  premises, 
the  said  party  of  the  second  part  shonld  re- 
fuse to  buy  the  said  pramlses,  at  the  price 
above  mentioned,  then  the  said  party  of  the 
seeoBd  part  promises  and  agrees,  upon  three 
months'  notice  In  wntln?,  to  quit  and  yield 
up  the  poaseeslon  of  the  said  premises  to  the 
Bald  party  of  tbe -first  part,  on  the  first  day 
of  Jane  next  following  tbe  expiration  Of  the 
■aid  three-months  -notiee."  In  October,  1887, 
McCormlck,  the  lessor,  died,  testate,  making 
his  wife,  tb.e  complainant,  sole  devisee  and 
legatee  for  life  of  his  estate,  with  full  power 
of  disposition,  and  a  limitation  over  to  others 
upon  his  wife's  death.  He  farther  directed 
that  npon  his  death  the  business  that  he  was 
carrying  on  In  Atlantic  City  should  be  dis- 
continued -and  wound  up  by  his  executors. 
He  appointed  his  wife  and  Mr.  Stephany  ex- 
ecutors. Shortly  after  Mr.  McOormh^'s 
death,  Mr.  Stephany,  by  his  attorney,  served 
a  notice  upon  Mrs.  McCormlck  claiming  that 
tbe  lease  had  become  noil  and  void,  because, 
as  he  Insisted,  the  direction  in  McCormick's 
wlU  to  discjntlnue  the  business  was  a  breach 
of  the  covenant,  not  to  use  the  premises  for 
any  other  purpose  than  a  saloon,  etc.,  and  for 
this  reason  Mr.  Stephany  demanded  posses- 
sion of  the  premises.  The  complainant,  Mrs. 
McCormlck,  on  the  other  hand,  contends  that 
Mr.  Stephany,  on  a  transaction  looking  to  a 
sale  of  tbe  presnlses,  had  "found  a  pur- 
cbaser,"  In  one  Halnps,  tfnder  the  terms  of 
tbe  option  In  the  lease  above  quoted,  and 
that  this  gave  her  a  right  to  tender  Mr. 
Stephany  the  $12,000  purtThase  money,  and 
bare  him  convey  the  premises  to  her,  under 
the  above-qutfted  terms  made  In  the  lease. 
She  alleges  that  she  did  make  such  a  tender, 
accompanied  by  a  written  notice,  a  copy 
whereof  Is  annexed  to  her  bill,  In  which  she 
denied  any  breach  of  tbe  lease,  and  notified 
Mr.  Stephany  that  she  exercised  tbe  option  to 
purchase  the  pro[>erty  for  f 12,000,  and  states 
"that  this  sum  will  be  paid  npon  execution 
and  tender  of  deed  with  full  covenants."  On 
May  18,  1898,  a  like  tender  was  made,  de- 
manding a  "deed  at  conTeyance,  with  full 
covenants,  free  of  all  Incumbrancea."  These 
demands  were  refused,  upon  the  ground  that 
the  complainant  was  not  entitled  to  any  con- 
veyance. In  June,  1888,  Mr.  Stephany  de- 
manded payment  of  the  rent,  with  notice  to 
qnlt  within  three  days,  etc.,  and,  for  want  of 
aueh  payment,  levied  a  distress  warrant 
The  complainant  then  filed  her  bill  In  this 
court,  seeking  to  restrain  the  prosecution  of 
tbe  collection  of  the  rent,  and  to  specifically 
enforce  'the  agreement  of  sale.  Almost  Im- 
mediately npon  the  filing  of  tbe  bill,  Mr. 
Steirtuiny  died,  Intestate,  leaving, .  blm  sur- 
viving, tbe  ■  defendants,  his  widow,  Louise 
Stephany,  and  his  children  and  heirs  at  law, 
Robert  E.  Btepbany,  William  Stephany,  Al- 
bert Stephany,  Minnie  and  Ida  Stephany,  the 
but  three  of  whom  are  minora.   The  widow, 


LoTllse  Stephany,  took  out  letters  of  adminis- 
tration upon  the  estate  of  the  decedent  The 
complainant.  In  July,  1888,  upon  Mr.  Steph- 
any's  death,  filed  a  nsw  bill,  against  tbe  wid- 
ow and  heirs,  tendering  herself  ready  to  pay 
the  ^12,000,  and  praying  answer  from  the 
widow  and  heirs  at  law  wttbout  oath,  and 
that  the  deteudauts  may  be  decreed  spedflc- 
ally  to  perform  tbe  agreement  upon  pajvnent 
to  them  of  tbe  $12,000  parchase  money,  and 
that  meanwhile  they  may  be  restrained  from 
proceeding  with  ttie  distraint  or  to  interfere 
with  the  property  or  possession  of  the  de- 
mlaad  premises  by  tbe  eomplalnant  On  fil- 
ing the  bin  and  affidavits  annexed,  an  order 
to  show  cense  was  allowed  why  an  injunc- 
tion should  not  Issne,  M»arding  to  the  prayer 
of  tbe  bill.  On  tbe  coming  in  of  tbe  order, 
the  defendants  filed  affidavits,  stating:  That 
Mr.  Stephany,  prior  to  making  the  above- 
quoted  lease,  had  entered  Into  a  previous 
lease,  for  the  same  premises,  containing  the 
following  provisions:  "And  It  is  further 
agreed  by  and  between  the  above  parties 
that  In  case  the  said  party  of  the  first  port 
should  find  a  purchaser  for  the  said  prem- 
ises, then  the  said  party  of  the  second  part 
shall  have  the  option,  during  the  continuance 
of  this  lease,  to  buy  of  tbe  said  party  of  the 
first  part  the  said  premises  for  the  snm  of 
twelve  thousand  dollars,  ^nd  that  in  case 
the  said  party  of  the  second  part,  on  receiv- 
ing notice  that  the  said  party  of  the  first  part 
has  found  a  purchaser  for  the  said  premises, 
should  refuse  to  buy  tbe  said  premises,  at 
the  price  above  mentioned,  then  the  said  par* 
ty  of  the  second  part  promises  and  agrees^ 
upon  tliree  montbs'  notice,  to  quit  and  yield 
up  tbe  possession  of  the  said  premises  to  the 
said  party  of  the  first  part,  on  the  first  day 
of  Jtme  next  following  the  expiration  of  the 
said  three-months  notice."  And  looking  to 
tbe  making  of  the  lease  of  June  1,  1887,  Mc- 
Cormlck and  Stephany  had  agreed  that  the 
same  provision  concerning  the  sale  of  the 
premises  shonld  be  Inserted  In  the  lease  of 
June  1.  1897.  That  the  previous  lease  was 
banded  to  a  stenographer  for  tbe  purpose  of 
copying  tbe  option  provision;  and  that  to 
making  the  copy,  tbe  stenographer  mistak- 
enly omitted  from  the  new  lease  that  line  In 
tbe  old  one  which  Is  above  given  In  Italics. 
That  the  parties  never  in  fact  agreed  tea  an 
option  upon  tbe  terms  stated  in  the  lease  of 
Jane  1, 1887,  If  that  option  Is  to  l)e  construed 
as  vesting  In  the  lessee  a  right  to  buy  the 
property  at  the  price  named  In  case  the 
lessor  should  find  a  purchaser.  The  stenog- 
rapher who  wrote  tbe  lease  supports  this  ex- 
planation as  In  accordance  with  his  instruc- 
tions, and  testified  that  be  made  tbe  mis- 
taken omission.  The  defendants*  affidavits 
further  state  that  Mr.  Stephany  never  sold 
or  conveyed  the  demised  premises  to  Haines, 
or  to  any  one  else,  but,  on  tbe  contrary,  con- 
tinued seised  of  them  at  tbe  time  of  his 
death;  that  no  notice  was  ever  given  the 
McGormieks  by  Stephany  that  he  had  found 
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A  pnrduuer  iceordlng  to  die  termi  of  tin 
lease.  Tbe  widow  of  Mr.  Stephany  also  te»> 
tilled  that  she  never  made  any  agreement  to 
coDTey;  tbat  slie  la  unwilling  to  rdease  her 
dower,  and  refuses  to  do  so;  and  that  the 
lease  and  option  were  glTen  witbont  her 
knowledge  or  consent 

C.  L.  Oole,  for  complainant  Bobert  E. 
Stephany  and  George  A.  Bonrgeols,  for  de- 
fendant!. 

GREY,  y.  O.  (after  stating  the  facts). 
This  case  Is  before  me  upon  the  coming  in 
of  the  order  to  show  cause  whether  an  In- 
junction should  not  Issue  restraining  the 
defendants  from  enforcing  their  distraint  for 
rent  and  from  Interfering  with  the  complain- 
ant's possession  of  the  demised  pronlses  and 
of  the  goods  seised  under  the  distraint  Tbe 
complainant's  defense  to  the  dlstr^nt  is 
baaed  solely  upon  her  claim  that  by  the 
terms  of  the  lease,  she  Is  entitled  to  exercise 
an  option  to  purchase;  that  she  has  done 
this;  and  that  tbe  defendants,  who  hold  the 
legal  title,  are  bound  to  convey  to  her,  and 
therefore  may  not  equitably  enforce  the  dis- 
traint for  rent  which  came  to  be  due  since 
Che  demand  made  for  a  conreyeuce  {for 
which  she  proffered  herself  ready  to  pay), 
«r  take  any  stepa  to  Interfere  with  her  poa- 
aesslou  of  the  premises.  Tbe  defendants 
deny  that  tbe  complainant  baa  any  right  to 
a  conveyance,  either  under  the  lease  or  other- 
wise. The  complainant  must  therefore,  In 
order  to  maintain  her  claim  to  tbe  restratot 
she  seeks,  sustain  her  right  to  tbe  convey- 
ance demanded  by  her  bill. 

Tbat  there  was  a  mistaken  omission  In  tbe 
option  clause  of  the  lease  Is,  I  think,  fully 
proven  by  the  uncontradicted  affidavits  filed 
t}y  tbe  defendants,  and  among  them  of  the 
typewriter  who  made  the  omission.  This 
mistake  was  in  the  written  expression  of  tbe 
contract  the  proofs  ahowing  that  it  did  not 
set  forth  tbe  Intent  of  the  parties,  and  also 
what  that  Intent  was.  Such  a  mistake  may 
be  set  up  as  a  defense  In  a  suit  for  specific 
performance.  Hawralty  v.  Warren,  IS  N. 
J.  Eq.  127.  But  the  utmost  effect  the  proofs 
of  tbe  mistake  can  have  Is  to  require  the 
court  to  consider  the  contract  as  if  the 
omitted  words  were  inserted.  If  this  clause 
be  amended  by  putting  in  tbe  omitted  words, 
It  does  not  In  the  present  attitude  of  the 
case,  affect  the  complainant's  right  of  per- 
formance. The  first  part  of  the  paragraph 
Is  an  absolute  agreement  that  If  the  lessor 
finds  a  purchaser  for  the  premises,  the  lessee 
shall  have  the  option  during  the  continuance 
of  the  lease  to  buy  at  the  price  named.  Un- 
der this  the  complainant  seeks  to  enforce 
a  conveyance  to  herself.  The  succeeding 
clause  where  the  omission  occurs  only  be- 
comes applicable  In  case,  on  notice,  the  lessee 
refuses  to  buy.  No  such  circumstance  baa 
occurred;  so  that  neither  the  mistake  nor  Its 
correction  affects  the  complainant's  right  to 
relief,  gave  that  tbe  omitted  words  may. 


when  reitor«dt  throw  wm»  light  oa  tbe 
meaning  of  the  ^tIoos  dauae.  As  t&« 
proof  of  tbe  mistake  la  undisputed.  I  shall 
consider  the  words  aa  if  restored. 

It  Is  objected  by  the  defendants  that  tUi 
clause  giving  tbe  privilege  to  deoaftiMl  Ibe 
conveyance  la  unilateral  and  wltboat  cam- 
sideratlon.  If  this  dauae  Is  conaldaed  sep- 
arately, it  does  appear  to  be  unilateral,  and 
states  no  specific  eonalderatldn.  But  it 
forms  part  of  the  lease,  which  la  signed  bj 
both  parties,  and  is  undo:  their  seals,  whldi 
Impart  a  consideration.  The  later  declstou 
appear  to  have  established  tbe  role  that 
where  an  option  to  pnrtiiase  is  proffered  la 
a  lease  of  lands,  there  Is  a  sufficient  conslden- 
tlon,  as  the  privilege  must  be  treated  as 
part  of  the  lease,  operating  as  an  Inducement 
to  Its  acceptance  by  the  lessee,  and  to  the 
agreement  to  pay  the  rent  reserved.  In  such 
cases  spedflc  performance  will  not  be  re- 
fused in  equity  because  tbe  agreement  Is 
unilateral  or  without  conalderatl<nL  Haw-  i 
ralty  v.  Warren.  18  N.  J.  Eq.  126;  Page  v.  | 
Martin,  46  N.  J.  Eq.  585.  20  AtL  46;  Tm 
Eyck  V.  Manning,  52  N.  J.  Eq.  60,  27  Aa 
900;  Waters  v.  Bew,  52  N.  J.  Eq.  791,  29  ' 
AtL  680. 

The  defendants  call  attention  to  a  dauw 
In  the  lease  providing  that  if  any  default  , 
should  be  made  In  any  covenant  then  the 
lease  should  be  void;  that  one  covenant 
was  "not  to  use  or  permit  any  part  of  said 
premises  to  be  used  for  any  other  purpoat 
than  a  saloon,  restaurant  or  dwelling";  that 
on  McGormlck's  death'  tbe  place  was  dosed, 
and  they  claim  that  this  was  a  breach  mak- 
ing void  the  lease.  There  la  no  showing  that 
the  demised  premises  have  been  **nsed  for 
any  other  purpose  than  a  saloon,  restaurant 
or  dwelling."  The  covenant  Is  to  be  con- 
strued according  to  Its  terms,  which  an 
clear.  They  prohibit  a  different  oae,  but 
they  do  not  compel  a  continued  use  for  the 
purpose  named.  The  premises  are  still  plain- 
ly occnpled.  If  not  actually  used,  aa  a  saloon 
and  restaurant  This  api>ears  from  tbe  Ust 
of  goods  distrained  for  rent  annexed  to  the 
bilL  The  same  misconception  of  this  cove- 
nant appears  In  the  defendants'  contention 
tbat  the  lease  became  void,  because  McGor- 
mick.  In  his  will,  directed  that  the  buslnea 
be  discontinued.  He  had  not  (»venanted  to 
continue  It  but  only  not  to  nae  the  fwemlsec 
"for  any  other  purpose." 

The  defendants  also  contend  that  the  op- 
tion to  purchase  contained  In  the  leaae  was 
limited  to  be  exercised  by  McCormIck,  in  his 
lifetime,  and  that  as  he  did  not  demaxd  per- 
formance while  living,  his  legatee  or  devisee 
cannot  do  so  after  his  death.  It  seems  to 
be  settled  that  tbe  residue  of  tbe  term  ot 
an  unexpired  lease  for  years  goes  to  tbe 
executor  or  administrator  of  tbe  lease,  and 
not  to  the  heir.  Doe  v.  Porter,  8  Term  R. 
16;  James  v.  Dean,  IS  Ves.  241;  WlUIams. 
Ex'rs  (9th  Am.  Ed.)  818;.  Lord  Denman.  la 
Babarjr  t.  Sterena.  4  Bam.  A  AOxO,  244,  d»- 
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eland  that  an  ezeentor  could  not  zefiue  tlie 
unexpired  term  of  the  lease  of  hla  deceaaed 
teatator'a  lesaee.  With  the  lease,  the  right 
to  Ita  renewal  contained  In  It  goes  to  the 
executor.  WUllama,  Bz'ia,  818.  So,  an  un- 
exercised option  to  pundiase,  Incldeat  to  ft 
lease,  passes  to  the  administrator  or  executor 
of  the  lessee.  Id.  809;  In  re  Adams  ft 
KenslDgton  Vestry,  24  Ch.  Dir.  206,  afllnned 
on  appeal,  27  Ch.  DIt.  891.  The  unexpired 
term  tor  years,  the  prlrllegra  of  renewal  and 
of  pnrchue,  are  an  chattel  Interests,  and  not 
real  estate.  They  go  prlmarl^  to  the  ez- 
ecators,  and  afterwards  to  the  legatee,  and 
not  to  the  heir.  In  the  tease  In  question 
there  Is  no  sEpresa  demise  to  McCormlck,  his 
executors  and  administrators,  either  of  the 
tenn,  the  prlrllege  of  renewal,  or  the  option; 
nor  Is  there  any  egress  limitation  to  Mc- 
Cormlck during  his  life,  ending  the  term 
and  the  privileges  of  renewal  and  purchase 
upon  his  death.  In  the  absence  of  such  ex- 
press limitation,  defeating  the  term  upon  the 
death  of  the  leasee,  the  unexpired  term  Is  an 
asset  In  the  hands  at  the  executor  or  admin- 
istrator. An  administrator  of  a  deceased 
tenant  recovered  possession,  even  where  the 
tenancy  was  ezpreaaed  to  be  from  year  to 
year,  so  long  aa  both  parties  pleased.  Doe 
T.  Porter,  8  Term  B.  1& 

In  the  case  In  hand,  by  the  express  terms 
of  the  wUl,  all  the  realty  and  personalty  are 
^ren  to  the  complainant.  Nerertbeless, 
bowerer  absolute  may  be  the  gift  to  her.  If 
the  thing  given  be  an  asset  to  be  administer- 
ed, the  executor  primarily  takes  It,  and  all 
rights  touching  It  must,  duilng  the  period 
of  administration,  be  asserted  by  the  exec- 
utor as  such,  or  it  must  appear  that  the 
executor  assents  to  the  possssglon  of  the 
legatee,  tbe  btU  In  this  case  waa  filed  long 
before  the  ^;>lratlon  of  the  year  of  admlnls- 
ttatiui.  In  all  the  preliminary  steps  the 
complainant  made  her  demand  aa  legatee 
and  devisee,  and  the  bill  appears  to  be  filed, 
not  as  executrix,  but  In  assertion  of  the  In- 
dividual rights  of  the  complainant  as  legatee 
of  the  term,  and  contained  no  allegation  that 
the  executrix  had  assented  to  the  possession 
by  the  complainant  of  the  residue  of  the 
term  and  Its  attendant  privHeges.  This 
omission  to  define  the  complainant's  position 
was  probably  occasioned  by  the  fact  that  the 
complainant  haweus  to  be  at  one  time  ex- 
ecutrix and  gene^  legatee  and  devisee. 
Meverthelras,  the  defendants  are  entitled  to 
know  In  what  capacity  m  capacities  the 
-complainant  asserts  her  rights.  No  objec- 
tion has  been  made  to  the  bill  by  pleading  or 
otherwise,  because  It  Is  filed  by  a  tegatee. 
while  the  rights  sought  to  be  protected  vest- 
ad  in  the  executrix,  and  are  not  shown  to 
bave  passed  out  of  her  controL  The  bill 
doea,  however,  show  that  subatantlaHy  all 
of  the  debts  have  been  paid,  and  therefore 
the  situation  of  the  estate  Is  such  that  tiie 
executrix  mli^  ^perly  assent  to  the  pos- 
■rnslnn  of.  the  tegacy,  and  the  omission  of 


file  complainant  to  appear  as  executrix,  or 
to  show  assent  to  the  possession  of  the  com- 
plainant as  general  legatee.  Is  readily  curable 
by  amendment 

As  the  complainant  la  not  only  executrix, 
but  also  general  legatee  and  devisee  of  Mr. 
McOormlck,  the  proposed  vendee,  the  vexsr 
tlous  questions  whldi  sometimes  make  diffi- 
culty between  the  executa'Iz  and  legatee,  and 
the  heir  or  devisee  of  such  a  vendee,  u  to 
whether  or  not  the  effect  of  the  enforcement 
of  the  option  la  to  work  a  conversion  of  the 
purchase  money  payable  by  the  vendee  Into 
real  estate^  and  to  give  the  purchased  lands 
to  the  heir  or  devisee  of  the  deceased,  the 
contract  vendee,  are  not  raised,  because  the 
complainant,  in  one  capacity  or  the  other,  rep- 
resented the  deceased  vendee  both  aa  to  his 
personalty  and  his  realty. 

The  demand  for  conve^moe  having  been 
made  mwn  Mr.  Stepbany  in  bis  lifetime,  and 
that  being  the  alleged  oerdae  ot  the  option 
on  which  conveyance,  etc.,  la  sought  to  be  en- 
fwced,  his  administrator  and  also  his  heirs  at 
law  are  properly  made  parties  def^idant 
Thwe  is  another  matter,  however,  which,  ta 
the  present  frame  of  the  bill,  stands  In  the 
way  of  the  granting  of  the  relief  sought  The 
bill  makes  defendants,  and  calls  for  answer 
from,  Louise  Stephany  (the  widow  of  the 
lessen^,  as  widow,  and  aa  administratrix  of 
the  deceased  lessor,  SteiOiauy,  and  as  gusrd- 
isn  of  his  minor  chDdren,  and  also  makes  all 
of  the  children  (except  Robert  who  Is  alleged 
to  have  conveyed  Us  Interest  to  his  mother) 
defendants,  as  heirs  at  law.  The  prayer  la 
that  Louise  Stephany,  Louise  Stephany,  ad- 
ministratrix, etc.,  and  Louise  Stephany,  guard- 
Ian,  etc,  and  also  the  diUdren,  may  be  de- 
creed to  ctmv^,  etc.  No  suggestion  Is  made 
that  the  widow's  dower  Is  not  to  be  affected 
by  the  oonvejnince  sought  to  be  compelled 
from  her.  The  phraidng  of  the  bill  Indicates 
a  purpose  to  require  a  conveyance  from  Mra 
Stephany  of  all  her  Interest  Including  that 
which  she  holds  as  widow;  and  nowhere  Is 
there  any  disclaimer  of  such  a  dealgn,  or  sn 
offer  to  aopept  a  conveyance  sotely  of  flie  es- 
tate of  which  Mr.  Stepbany  was  seised  at  tbe 
time  ct  making  the  contract  uot  Indudlug 
his  wife's  dower  right  Special  decree  Is  ask- 
ed aa  agalnrt  all  of  tbe  defendants.  Including 
the  widow,  to  the  effect  ttut  the  complainant 
Is  the  legal  owner  of  the  pnqwrty.  One  of 
the  demands  shown  to  have  been  made  upon 
Mr.  Stepbany  called  for  a  "deed  with  full 
covenants";  another,  for  a  "deed  ta  convey- 
ance with  full  covenants,  free  of  all  Incum- 
brances." The  caae  presented,  In  this  and 
several  other  Incidents,  stands  very  nearly 
upon  the  Unea  of  Hawralty  v.  Warren,  IS  N. 
J.  Eq.  121,  where  the  complainant  required  a 
marketable  title,  and  waa  denied  a  decree  for 
Specific  performance  when  it  aweared  Ihat 
a  wife  refused  (as  does  the  widow  in  this 
case,  by  her  afiMavlt)  to  r^ease  her  dower. 
The  case  cited  la  based  vpon  the  prindpte 
exjmunded  by  tbe  court  of  errors  in  Young  v. 
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Paifl,  10  N.  X  Bg.  4181  wlwn  tiist  conrt, 
tiwasti  decreeing  performanee  by  ttie  bns- 
boDd  with  an  Indemnity  against  the  wife's 
Inchoate  rigbt  of  dower,  dlstlngalsbed  that 
case  from  one  where  fbe  wife's  refusal  to 
join  In  a  conveyance  which  her  hnsbaod  bad 
agreed  shonM  be  made  was  In  good  faith,  and 
not  the  reaalt  of  ber  husband's  Interference. 
Hawralty  r.  Warren  has  been  followed  In 
Prlnoer  r.  Sharp,  23  X.  J.  Eq.  282,  and  RelUy 
v.  Bmitb,  25  N.  J.  Eq.  1S9.  In  the  case  In 
hand,  nothing  appeam  which  boand  Mrs. 
Stepbany  to  conrey  ber  dower  rlgbt  She 
declares  she  Is  nnwllllng  to  cMivey.  No  bad 
faltb  la  Imputed  to  ber  bueband,  or  to  the 
heirs,  touching  her  refusal;  yet  the  bill  makes 
her  defendant  In  erery  capacity  In  which  she 
can  be  related  to  Mr.  Btephany's  ettate,  and 
praya  against  her  a  decree  for  conreyance. 
The  rule  seems  to  be  setUed  tbat  a  hnsband 
win  not  be  decreed  to  procure  the  release  of 
dower  of  an  unwilling  wife,  and  that  Indem- 
nity wfll  not  be  awaraed  against  the  dower 
right  where  the  refusal  of  the  wife  to  release 
Is  not  procured  by  the  fraudulent  contrivance 
of  the  husband.  Peeler  t.  Levy,  28  N.  J.  Eq. 
8S5.  Whatever  force  tite  rule  had  as  applied 
to  a  btHband  acting  In  good  faltti  daring  the 
life  of  his  wife,  affecting  only  her  Inchoate 
right.  Is  certainly  much  Increased  when,  after 
his  death,  her  right  has  become  complete,  and 
decree  Is  sought,  not  only  against  his  heirs, 
but  also  directly  against  the  widow.  In  Haw- 
ralty V.  Warren,  18  N.  J.  Eq.  128,  upon  final 
hearing,  the  bill  was  dismissed,  because  It  re- 
quired the  conveyance  of  a  marketable  title, 
and  the  defendant  answered  that  he  could 
not  give  such  a  title,  as  his  wife  refused  to 
release  her  dower.  In  the  present  case  the 
bill  appears  to  attack  the  dower  right  of  the 
widow  directly,  and  to  seek  to  compel  Its  con- 
veyance. In  the  present  stage  of  this  cause, 
the  complilnant  may  be  willing  to  amend  his 
bill  In  this  particular;  and.  If  this  be  done, 
Oie  principal  question  In  the  case  can  be  con- 
sidered. 

The  conditions  under  which,  by  the  terms 
of  tbe  lease,  McCormlck  might  purchase  the 
premises,  are  that,  If  Stephnny  "should  find 
a  purchaser  for  said  premises,"  McCormlck 
might,  during  the  continuance  of  the  lease, 
buy  the  property  for  $12,000.  Precisely  what 
these  words  mean  Is  warmly  disputed  be- 
tween the  parties,  the  complainant  InslstlDg 
that  the  circumstances  Justifying  a  demand 
for  conveyance  arose  when  Stephaoy  found 
some  one  who  was  willing  to  purchase.  The 
defendants,  by  their  affldarlta,  deny  any  ac- 
tual conveyance,  and  Insist  that  only  this  can 
be  a  "finding  of  a  purchaser."  The  afllda- 
vlts  annexed  to  the  complalnanfs  bill,  of 
Kumerer,  Glvens,  Ketter,  all  definitely  state 
that  they  heard  Mr.  Stephany  In  his  lifetime 
declare  that  he  had  sold  the  property  to  one 
Ilalnes.  The  testimony  of  these  witnesses 
Is  uncontradicted.  I  do  not  think  It  Is  neces- 
sary, however,  on  this  preliminary  hearing, 
to  determine  the  construction  of  this  phrase^ 


or  tbe  dfqnrted  ffeets  as  to  the  exletence  of  tb*" 
circumstances  which  may  can  ttie  agreement 
Into  operation.  Enough  has,  I  tblnk,  bees 
Aown,  to  Justify  tbe  retention  of  tbe  prem- 
ises by  the  complainant,  and  her  protectlOD 
from  distress  for  rent,  nntO  final  bearing,  it 
Is  quite  evident  fliat  the  only  aatlsfactsry 
remedy  the  complainant  can  have,  aecnring  to 
her  tlx  benefits  of  ttae  ezerdae  of  the  priv- 
ilege of  purchase,  Is  the  spedflc  performance 
of  the  agreement  This  she  can  get  only  by 
maintaining  the  present  situation,  and  by  se- 
curing a  restraint  upon  tbe  etforts  of  the  de- 
fendants to  enforce  their  legal  right,  until  th>> 
equities  of  the  complainant  shall  be  folly  pre- 
sented and  determined  on  final  bearing;.  X? 
serious  Injury  will  result  to  tbe  defendants 
from  this  course,  and,  so  far  as  rents  or  pur- 
chase money  due  to  them  may  come  Into  ques- 
tion, tbe  restraint  may  be  upon  sucb  term* 
that  the  defendants  shall  be  fully  protected. 
It  may  be  that  the  complainant  may  not  be 
willing  to  pay  tbe  $12,000  purdiaae  money, 
and  accept  a  title  subject  to  the  wIdow":i 
dower.  The  complainant  should  amend  ber 
bill  by  definitely  asserting  her  rights  as  exec- 
utrix to  exercise  and  enforce  the  option,  or. 
If  she  claims  as  legatee  of  the  term  and  op 
tlon,  she  Ahould  show  an  assent  as  executrix 
to  her  possession.  The  bQI  should  slao  d1^ 
claim  any  right  to  a  decree  affecting  Mrs. 
Stephany's  right  of  dower,  and  such  security 
Aould  be  given  as  will  fully  protect  ttae  de- 
fendants In  tbe  premises.  Tbe  question  of 
.imendment  and  security  may  be  presented 
by  the  complainant  upon  notice  to  the  defend- 
RDts*  solicitor.  IJpon  con^pllance  with  tbe 
terms  Indicated,  I  will  advise  a  decree  for  an 
Injunction  restralidiv  tbe  enforcement  of  the 
distress  and  the  ifllspossestion  of  tte  coiiQlalii- 
ant. 


GUGGENHEIM  SMEIiTING  OO.  t.  FLA^^. 
GAM. 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  80,  1888.) 
Itmrav  *o  Bxploti— -Nsouessoa  or  Mabtkx. 

1.  It  ^  master  supplies  proow  tools  and  ap- 
pliances for  the  work  In  which  bis  employes 
are  engBged,  be  Is  not  liable  for  an  injar; 
which  one  of  his  serrants  receives  by  reason 
of  the  servant's  selecting  from  sach  tools  aa-i 
^llanees  one  not  adapted  safely  to  bis  work. 

2.  If  tbe  master  famishes  safe  ladder*,  and 
a  servant  uses  a  ladder  not  provided  by  tb^ 
mnster,  but  mnde  by  a  fellow  workman  as  a 
temporary  makeshift,  by  reason  whereof  the 
serraDt  is  injared,  the  master  is  not  liable  for 
the  injury,  although  the  servant  may  have  rea- 
soQ  to  believe  that  the  ladder  he  uses  Is  one  of 
those  provided  by  the  master. 

Dixon.  TJppincott,  Ludlow.  Adam^  Bogeit, 
and  Hendrlckson.  JJ.,  dissentlBS. 
(Syllabus  by  tbe  Coort) 

Error  to  supreme  court 

Action  by  Edward  Flanlgan  against  die 
Guggenheim  Smelting  Company.  Judgment 
for  plaintiff.  Defendant  brings  srtor.  Be- 
Tersed. 
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WiUard  P.  Voorbees  and  LodIb  MurtbaU, 
for  plalDtUC  la  error.  Alan  B.  Strong,  for  de- 
fendaut  In  error. 

VAN  SYCKSIL,  J.   Flanlgan,  the  plaintiff 
below,  was  Injured  by  falUng  from  a  ladder 
while  engaged  in  the  employment  of  the  aaid 
company.  This  suit  waa  Instituted  to  recover 
compensation  for  his  Injury.  A  large  number 
of  mechanics  and  laborera  were  employed  in 
the  work  of  construction.  It  was  Flanlgan'a 
<loty  to  assist  the  mechanics  wbo  were  at 
^vork  on  the  top  of  the  boilers  In  tbe  boiler 
room.   The  ladder  from  which  he  fell  was 
made  of  two  scantlings,  on  which  crosspleces 
were  nailed,  and  was  ooustrocted  by  em- 
playfe  of  the  company  in  the  carpenter  shop. 
This  ladder  was  eight  or  tan  inches  shorter 
than  the  top  of  the  wall  against  which  Flan- 
igan  placed  i^  and,  in  ascending  It,  he  step- 
ped upon  the  second  crossplece  from  tbe  top 
of  the  ladder,  when  tbe  crossplece  broke  from 
tbe  scantling,  and  he  fell  to  the  ground.  The 
wall  agaluat  wbicb  tbe  ladder  was  placed  was 
a  green  wall,  made  of  brick.    When  the 
crossplece  broke,  he  seised  bold  of  tbe  top  of 
the  brick  wall,  which  failed  to  support  him, 
tbe  Ivlck  separating  from  the  wall.  The 
plaintiff  testified  Uiat  then  were  good  lad- 
ders on  tbe  premises,  suitable  for  the  work  In 
which  he  was  engaged,  and  there  was  an  en- 
tire absence  of  evidence  to  the  contrary.  He 
also  testified  that  shortly  before  the  accident 
there  waa  a  good,  long  ladder  there,  wlilch 
be  had  uaed.    He  made  no  inquiry  for  that 
ladder,  and,  without  any  effort  to  procure  a 
safe  appliance,  he  took  the  one  near  at  hand 
-which  was  obvlottsly  unfit  for  bis  purpose. 
The  t^tlmony  of  the  plaintiff  was  that  tbe 
tiroken  ladder  was  made  by  employto  of  the 
company  on  the  premises,  and  the  company 
therefore  Insisted  that  It  was  not  one  of  the 
ladders  provided  by  tbe  company,  but  that  it 
waa  a  mere  temporary  makeshift  constructed 
by  co-a«vants  of  Flanlgan,  and  that  for  any 
defect  In  it  the  company  was  not  reaponalble. 
But  walTlng  tills  contention,  and  regarding 
thla  as  one  of  ibe  ladders  fomlsbed  by  the 
company,  ia  tbe  company  liable  for  the  al- 
lied injury?  It  la  admitted  that  the  duty 
was  upon  the  company  to  furnish  proper 
lafldMi  for  tlie  work  In  wbicb  it  waa  engaged, 
and  to  nse  reaaonaUe  care  in  their  Inspection. 
But,  when  proper  tools  and  appUancea  are 
proTlded  upon  the  premises  for  the  use  of 
employ^  iio  antborlty  can  be  found  for  Im- 
posing npcn  the  employer  the  further  duty 
of  seeing  that  tbe  servant  does  not  select 
from  among  a  number  of  appliances  the  one 
not  adapted  to  the  work  In  which  for  tbe 
time  he  may  be  occupied.   If  such  a  respon- 
sibility Is  cast  upon  the  msster,  it  would  be 
Dccesaary  In  his  protection  to  have  an  alter 
e|po  to  attend  constantly  upon  every  work- 
man in  bis  service, to  see  that  be  did  uotnsean 
Implement  unfitted  for  his  work.  The  imposi- 
tion of  such  a  duty  aiwtt  the  master  is  with- 
out reason.  Justice,  or  antborlty  to  uphold  It 


Tbla  la  not  a  novel  question.  It  baa  been  di- 
rectly pasaed  upon  by  this  court  ao  recently 
as  June  term,  1896,  in  the  case  of  Maber  t. 
Tbropp,  reported  in  S9  N.  J.  Law,  186,  35  AtL 
1057.  The  deliverance  of  this  court  In  that 
case  was  "that,  if  safe  and  proper  tools  are 
supplied  by  the  master,  he  la  not  liable  for 
an  Injury  which  the  servant  receives  by  ua* 
ing,  under  the  direction  of  the  foreman  over 
such  servant,  a  tool  not  furnished  for,  or 
adapted  safely  to,  tbe  work."  In  this  case 
there  waa  clearly  no  daty  resting  upon  the 
employer  which  he  failed  to  perform.  It  was 
apparent  to  any  one  who  exercised  ordinary 
care  and  Judgment  that  it  waa  not  safe  to 
ascend  a  ladder  placed  against  a  green  brick 
wall,  and  which  did  not  reach  to  tbe  top  of 
the  wall,  and  then  to  stand  upon  the  cross- 
piece  next  to  the  top  of  the  ladder.  He 
might  reastmably  have  anticipated  that  a  Blip 
or  a  misstep,  or  a  break  from  a  latent  defect, 
would  throw  him  from  bis  position,  without 
any  meana  of  saving  himself  except  by  grasp- 
ing the  green  wall,  which  could  furnish  him 
no  safe  support  If  be  had  selected  a  ladder 
of  proper  lengUi,  of  which  It  la  admitted  there 
were  a  number  upon  the  premises,  the  ac- 
cident would  not  have  occurred.  No  negli- 
gence on  the  part  of  the  company  appears  In 
the  case,  and  there  was  error,  therefore,  la 
the  refusal  of  the  trial  court  to  nonsuit  the 
plaintiff. 

After  the  motion  to  nonsuit  was  denied,  the 
company  produced  aa  a  witness  its  chief  en- 
gineer, who  testified  that  the  workmen  would 
often  pick  up  acantiing,  and  make  a  ladder 
for  their  own  use.  which  the  company  tried 
to  prevent  and.  when  discovered,  would  or- 
der the  workman  to  go  and  get  a  proper  lad- 
der. He  also  testified  that  the  ladder  from 
which  Flanlgan  fell  was  not  one  of  tbe  lad- 
ders provided  by  the  company,  but  that  it 
was  made  by  co-servants  of  Flanlgan.  There- 
upon the  counsel  of  the  company  requested 
the  trial  court  to  charge  the  Jury  "that  the 
defendant  Is  not  liable  for  the  negligence 
of  one  of  the  plaintiff's  co-servants;  and  If 
the  Jury  la  satisfied  that  tbe  ladder  was  de- 
fective, and  that  Its  defective  condition  was 
due  to  the  negligent  construction  of  the  men 
who  constructed  that  ladder,  the  plaintiff  is 
not  entitled  to  recover."  In  re^nae  to  this 
request  the  court  charged  the  Jury  as  follows, 
and  refused  to  charge  otherwise:  "It  is  a 
question  entirely  for  you,  whether  reasonable 
care  was  exercised  on  this  occasion  in  tbe 
construction  of  tbe  ladder  that  tbla  man  got 
Where  It  did  come  from  seems  to  be  a  UtUe 
doubtful.  One  of  the  witnesses  thinks  It  was 
a  ladder  roughly  put  together  by  smne  of  the 
men;  but  another  witness,  called  by  tbe  de- 
fendant, says  It  was  tbe  ordinary  ladder  fur- 
nished by  the  defendant  However  thst  may 
be,  I  charge  you  that  tbe  plaintiff  bad  a 
right  after  that  ladder  bad  been  in  position 
there,  under  the  eyes  of  whoever  was  In 
charge  of  that  work,  having  been  there  sev- 
eral Oan  and  betng  necessary  tat  him  to  use 
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to  fet  on  top  of  the  boflen,— or,  rather,  tXiat 
It  Is  a  fair  matter  to  leave  to  yon  to  decide, 
whether  he  had  not  a  right  to  aasame  that 
till  employer  fnmlahed  the  ladder.  1  do  not 
■ay,  as  matter  of  Ulw,  that  yon  mast  find 
that  the  employer  did  fnrnlih  It  Ton  may 
find  that  It  was  not  ao,  that  It  was  a  make* 
shift,  that  some  of  the  workmen  had  made  It, 
and  that  the  plaintiff  onght  to  hare  known  It 
It  Is  for  yon  to  say  whether  "yaa  think,  un- 
der all  the  drcumstances  of  the  case,  he  was 
Jnstlfled  In  thinking  that  It  had  been  fnr- 
nlsbed  by  his  employer,  and  for  yon  to  deter* 
mine  whether  it  liad  or  liad  not  been  so  fnr- 
nighed.  If  he  knew,  or  ought  to  hare  known, 
the  condition  of  the 'ladder  at  the  time  of  the 
occurrence  of  the  accident,  he  cannot  recorer, 
even  though  the  Jury  should  find  tliat  the  lad- 
der was  defective."  To  this  charge  and  rfr- 
f  naal  to  charge,  exception  waa  taken,  and  «- 
ror  Is  assigned  tiiereon.  In  my  jndgm«it 
ttie  company  was  entitled  to  hare  tiie  jury 
specifically  Instructed  that  if  this  ladder  was 
made  by  the  co-servants  of  Flanlgan,  and 
waa  not  one  of  the  Udders  fumlsbed  by  the 
company,  the  Injury  was  due  to  ttie  negli- 
gence of  a  co-servant  for  which  no  action 
would  lie  against  the  master.  This  doctrine 
Is  too  well  settled  to  require  citation  of  an* 
thorltles  In  its  support  The  only  inquiry  Im, 
was  the  request  of  the  company  subatantiaUy 
and  fairly  charged,  so  tiiat  tiie  company  had 
the  benefit  of  It  In  the  consideration  by  tiie 
jury  ot  the  evidence  In  the  cause?  In  my 
judgment  the  trial  judge  qualified  llie  legal 
rule  Id  such  a  way  as  to  deprive  the  com- 
pany of  the  benefit  of  It  In  the  charge  upcm 
this  subject  above  quoted,  tiie  court  said,  "It 
Is  a  fair  matter  to  leave  to  you  to  decide 
whether  he  [the  plaintiff]  had  not  a  rli^t  to 
assume  that  his  employer  furnished  the  lad- 
der." And  again  the  court  said,  "It  is  for 
you  to  say  whether  yon  think,  under  all  tiie 
cimimstances  ot  the  case,  he  [the  plalntifTI 
was  justified  In  thinking  that  It  had  been  fur- 
nished by  his  employer,  and  for  yon  to  deter^ 
mine  whether  It  had  or  had  not  been  so  fur- 
nished." Under  those  InstmcHoDB,  although 
the  jury  found  that  the  company  had  pro- 
vided safe  and  suitable  ladders  on  tiie  prem- 
ises for  their  workmen,  and  that  the  ladder 
which  broke  was  a  temporary  makeshift  con- 
structed by  Flanlgan's  fellow  workmen  with- 
out the  knowledge  of  the  company,  yet  the 
jury  might  hold  the  company  liable  ft>r  Flanl- 
gan's mishap,  if  he  had  reason  to  believe  that 
the  ladder  was  furnished  by  the  company. 
This  qualification  of  the  legal  rule  Is  In  direct 
conflict  with  the  case  of  Haher  v.  Thropp, 
supra.  In  that  case  the  workman  who  waa 
Injured  used  an  appliance  for  his  work  by 
tiie  express  order  of  the  foreman  who  waa 
over  him.  He  had  good  reason,  therefor^ 
to  bdleve  that  the  implementa  be  used  were 
famished  by  the  master;  but  tills  court  on 
review  of  that  caae,  said  that  Maher  was  prop- 
erly nonsuited  in  the  trial  court  It  was  whol- 
ly immaterial  what  Flanlgan  believed  In  this 


regard;  If  Uto  tajnry  waa  eauKd  by  tba  n^ 
llgence  of  a  fellow  workman,  he  bad  do  right 
of  actkm  against  hla  emidoyer.  It  wan  the 
negligent  act  of  the  co-servant  wUdi  relieved 
tiw  company  from  reiponslblUty,  and  not  the 
knowledge  on  the  part  of  Flanli^  tJiat  then 
was  negltgoice  on  tiie  part  of  his  cu  aervanL 
In  tiila  respect  there  ms  alao  eriDr  In  tiie 
diarge  of  the  trial  conrt  for  which  the  Jodr 
ment  below  should  be  revraned. 

DIXON,   LIPPmCOTT,   LUDLOW.  AD- 
AMS, BOOBBT,  and  HffilDfilGKBON, 
diasent 

OARRISOy,  J.  I  vote  to  reverse  becanse 
tiie  defendant  a  requcat  that  the  Jury  ^  char 
ged  reapecting  Hie  legal  effect  of  a  eo-atrr- 
anf  s  netf  Igrace  waa  not  compiled  wKh.  aP 
thongh  tiie  trial  Judge  stated  that  the  testi- 
mony npon  tiila  point  waa  confltetlng,  and 
that  the  fact  waa  one  ter  the  Jury. 


HANCOCK.  Comptroller,  et  aL  v.  8TATB 
(SINGER  MFO.  CO.,  Prowevtor). 
(Court  <a  Errors  and  AKwals  of  New  Jcescy. 
Not.  it.  U88.) 
TAZATioa— BxBHpnoir  or  Ctmu,  BvoaK— 
FRASOBin  Tax. 

1.  nie  ezmption  of  the  ahsrcs  of  slock  of  aa 
Incorporated  compaoy.  In  the  hands  of  stock- 
holders, from  "anj  tax  or  Impost  whataoerer," 
alao  exempts  the  capital  stock  of  flie  compaoy 
from  taxation  or  impost 

2.  The  laoguage  of  tlie  ezemntlng  danae  la 
this  case  bad  prevlonaly  recoved  a  Jadidal 
constructloD,  which  «ave  It  this  compruien^vt 
effe«t,  and  tt  must  he  preanmed  that  ft  waa 
used  with  that  meaDing. 

8.  The  word  "impost.  In  tiie  Soger  ehartier, 
included  ereiT  enforced  contribution  trtnn  the 
CMnpanr  to  toe  public  treasarj. 

4.  nils  court  having  dedded  that  a  ftan- 
chise  tax  impoaed  upon  this  company  Id  18&1 
was  lUeeal,  by  reason  of  the  contract  of  exemp- 
tion In  its  charter,  the  question  of  its  lUbiUV 
for  a  like  tax  In  a  anbaequent  year  Is  rca  adju- 
dicata. 

Dixon  and  ColUns,  JJ.,  dissenting. 
(Sfilabus  by  the  Court) 

Error  to  supreme  court 

Action  by  the  state,  on  tiie  prosecutloo  of 
the  Singer  Manufacturing  Company,  against 
William  8.  Hancock,  comptroller,  and  others. 
Prom  a  Judgment  for  prosecutor,  defoidants 
bring  error.  Affirmed. 

John  P.  Stockton,  tor  i^ntiffs  In  error.  B. 
V.  Llndabury  and  Joaeph  H.  Choat^  tor  de- 
fendant In  error. 

TAN  STCKEL,  J.  Thla  controvo^y  rdates 
to  the  Imposition  of  an  aaaMament  amount- 
ing to  the  sum  of  94,209.30.  levied  hy  the 
state  board  of  aasesaora  for  the  year  1807, 
upon  the  Singer  Manufacturing  Qunpany. 
under  the  corporation  tax  act  of  ISftft.  ai 
amended  In  1802  (3  (Sen.  8t  p.  S887, 1  200). 
It  la  called  a  'franchise  tax,"  and  Is  laid 
upon  the  entire  capital  of  the  cmnpanr,  lesi 
9814,000,  the  aaseased  value  ot  Its  xesl  and 
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personal  property  In  this  state.  Tbe  defend- 
ant couipaay  ig  a  manufacturing  corporation, 
cbartpred  by  special  act  of  the  leslslatnre  of 
this  state  In  187S  (P.  L.  1878,  p.  071),  with  a 
capital  stock  of  $10,000,000.  The  exemption 
of  the  company  from  liability  to  this  tax 
rests  upon  the  proTlsIons  contained  In  the 
■Ixth  section  of  Its  chartw,  whldi  reads  as 
follows:  "That  whenerer  flTe  hundred  tboa- 
■and  dollars  shall  have  been  paid  In,  said  cor- 
poration may  organize  and  proceed  to  bosl- 
Dess  under  tills  act.  and  shall  immediately 
thereafter  file  with  the  secretary  of  state 
of  this  state  a  certiacate  of  sncb  payment 
and  orit»nlzatlon,  wherenpon,  and  not  until 
then  shall  this  act  take  effect;  and  tf  and  so 
long  as  the  said  corporation  shall  Invest  and 
kevp  Inmted  In  real  estate  within  this  state 
the  sum  of  fire  hundred  thousand  dollars, 
the  real  and  personal  property  of  the  said 
corporation  not  actually  hi  fact  within  the 
■tate  of  New  Jersey,  and  the  stock  of  the 
■aid  corporation  held  or  owned  by  any  of  Its 
Btockbolders,  shall  not  be  liable  to  any  tax 
or  Impost  whatsoerer."  Previous  to  Its  In- 
corporation In  this  state,  the  company  waa 
Incorporated  undn-  the  laws  of  the  state  of 
New  York,  where  It  lud  a  large  factory.  It 
also  bad  a  factory  In  Olasgow.  Scotland,  one 
In  Austria,  and  another  In  the  state  of  In- 
diana. Upon  the  grant  of  Its  charter  by  this 
state,  the  New  York  factory  was  abandoned, 
and  the  bu^ness  removed  to  fillzabetti,  N.  J., 
where  a  lai^  factory  was  erected,  giving 
employment  to  over  4,000  men.  The  pmpae- 
ty  of  the  company  invested  In  manutecturlng 
In  this  state,  more  than  one-half  of  which 
la  real  estate^  exceeded  In  valne  $1,000,000. 

The  question  to  be  S(dved  Is  whether  the 
sixth  section  of  the  charter  of  this  company 
constitutes  an  Irrepealable  contract  with  the 
state,  and,  If  It  does,  whether  the  Imposition 
of  this  tax  violates  the  contract  The  sixth 
section  contains  all  the  elements  of  a  con- 
tract. There  are  present  a  subject-matter, 
parties,  and  a  consideration.  On  the  one  side 
la  a  complete  performance,  and  on  the  other 
acceptance.  That  It  mnst  be  regarded  as  a 
contract  under  our  adjudlcattons,  there  can 
be  no  question.  Fish  v.  Branln,  2S  N.  J. 
Law,  402;  State  v.  Berry,  17  N.  J.  Law,  80; 
Railroad  Oo.  v.  Hfllegas,  18  N.  J.  Law,  11; 
Proprietors  of  Bridges  v.  ^boken  Land  A 
Improvonent  Co.,  18  N.  J.  Bq.  81;  Mt  I^eas- 
ant  Cemetery  Co.  v.  City  of  Newark,  D2 
N.  J.  Law,  088.  20  Atl.  882.  The  stringency 
with  which  this  rule  Is  applied  la  Illustrated 
In  the  opinion  of  the  late  chief  justice  In  the 
case  last  dted. 

Is  this  contract  trrepealatdet  If  ttie  sixth 
section  of  the  charter  of  the  company  con- 
tains the  entire  contract,  it  Is  unassailable  by 
■tate  legislation.  Both  the  federal  and  state 
constitutions  hihlblt  tbe  passage  of  any  law 
by  the  state  Impairing  the  obligation  of  a  con- 
tract The  state  attempte  to  Justify  this  tax 
by  reading  Into  flie  charter  of  tbe  Singer 
Company  the  sixth  section  of  tbe  act  of  1846 


(P.  L,  1848,  p.  17),  whldi  is  as  follows:  Th» 
charter  of  every  corporation  which  shsU  hero- 
after  be  granted  by  or  created  under  any 
the  acta  of  the  legislature,  shall  be  subject  to- 
alteratlon,  suspension  and  repeal  In  the  dls- 
cretloQ  of  the  legislature."  For  many  years- 
after  the  passage  of  tills  act,  It  waa  uniformly 
held  by  the  courts  of  this  state  that  the  sixth, 
section  of  the  act  of  Iftld  was  to  be  literally 
read  Into  every  charter  thereafter  granted  \v 
the  leglshiture,  tb^by  rendering  every  such, 
charter  subject  to  repeal  or  altoatlon  at  legUh 
latlve  discretion.  Sudi  was  the  judgment  ot 
this  court  in  Uorrls  &  E.  R.  Co.  v.  CommUh 

oners  ot  BaOroad  Tax'n,  decided  In  1876.  and 
reported  In  38  N.  J.  Law,  472.  That  caaa 
was  removed  to  tiie  supreme  court  of  the 
United  Stafbs,  and  tbe  decision  of  this  court 
was  reversed.  Mew  Jersey  v.  Yard,  SB  C.  B. 
104.  The  federal  court.  In  reversing,  declared 
that  a  legislature  could  not  bind  Its  successors; 
that  notwithstaoding  the  act  of  1846,  It  waa 
still  competent  for  any  le^slatuie  to  make  an. 
Irrepealable  contract  If  It  elected  to  do  so;, 
and  that  It  was  tiierefore  a  question.  In  every 
case  ot  a  contract  made  by  the  legislature, 
whether  that  body  Intended  that  the  right  ta 
change  or  repeal  it  should  Inhere  In  It  w 
whetiier,  like  other  eoatncts.  It  was  perfect 
and  without  the  power  of  the  legislature  to. 
Impair  Its  obllgatkma  The  tedml  court  h^ 
the  contract  under  ctmrideration  In  tiiat  case 
to  be  Irrepealable,  because  It  could  not  be  be- 
lieved that  It  was  the  Intent  of  either  party 
to  it  tiiat  ime  should  be  held  forever,  and 
the  other  merely  at  wHI,  ai^  It  refused  ta 
read  the  act  of  1846  Into  the  contract,  becauaa 
the  cMttract  was  huxmslstent  with  It  Tha 
role  thus  so  explicitly  laid  down  by  tbe  fed- 
eral court  has  since  been  accepted  as  tiw  law 
of  this  court  State  Board  vt  Assessors  t. 
Morris  ft  B.  R.  Co.,  49  N.  J.  Law,  198.  7  Att. 
826.  Unless,  therefore,  an  Intention  can  falr^ 
ly  be  drawn  from  tiie  terms  of  this  contract 
as  agreed  npcm  by  tiie  parties,  to  reserve  to 
the  state  the  right  to  repeal  tbe  contract  at 
will  without  the  consent  of  the  company, 
there  can  tie  no  departure  from  It 

There  Is  nothing  In  the  langnage  of  tills  con- 
tract which  gives  tin  rilghtest  foundation  for 
the  suggestlott  that  the  stote  reserved  the 
right  to  deprive  the  company  at  will  of  the 
benefit  It  was  to  receive  under  tiie  agreement, 
after  It  had  fully  performed  on  Its  part  The 
nnderteking  Is  express  that  1^  and  so  long  as, 
the  company  ^baH  Invest  and  keep  hivested, 
$500,000  in  real  estate  In  this  state,  the  ex- 
emption Shan  continue.  There  Is  no  uncer^ 
talnty  in  that  respect  It  excludes  most  clears 
ly  the  Idea  that  the  act  of  1846  was  to  be 
deemed  a  part  ot  the  Singer  charter.  It  can- 
not be  conceived  that  either  the  state  or  tbe 
company  deliberately  altered  Into  a  contract 
by  whldi  It  was  understood  and  Intended  tiiat 
tbe  state  should  be  st  liberty  to  deprive  ttie 
company  ot  the  benefit  to  be  derived  from 
as  Boon  as  the  company  had  performed  on 
Ita  part  Sttdi  a  proposition  could  not  bava- 
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been  seriously  made  by  &e  state,  nor  for  a 
moment  entertained  by  the  compnoy.  The 
terms  of  the  contract,  and  the  circumstances 
attending  It,  repel  the  assumption  that  the 
entire  engagement  Is  not  expressed  In  the 
sixth  section  of  the  charter.  When  a  contract 
Is  made,  the  good  faith  of  the  state  must  be 
preserved,  and  the  contract  performed  accord- 
ing to  a  reascHiable  and  Just  interpretation 
of  it.  The  company  was  induced  to  remove 
its  works  from  the  state  of  New  York,  and  to 
erect  a  large  and  expenslre  factory  in  this 
state,  by  this  agreement  to  limit  the  power 
of  the  state  to  subject  it  to  taxation;  and  It 
will  be  derogatory  to  the  state  to  resort  to 
any  subterfuge,  or  narrow  and  sharp  construc- 
tloa.  In  order  to  evade  the  effect  of  the  con- 
tract 

It  may  be  well  to  obserre  here  that  It  could 
not  have  been  supposed  by  those  who  voted 
for  the  constitutional  amendments  of  1873 
that  It  was  intended  to  bestow  \xpon  the  leg- 
islative branch  of  the  state  government  the 
power  to  disregard  and  violate  the  contracts 
Into  which  the  state  bad  previously  entered. 
It  would  be  a  reflection  upon  the  integrity  of 
those  who  framed  the  amendments  to  Infer 
such  a  power  from  any  lang^uage  contained  In 
them.  That  no  snch  power  resides  in  tbe 
lawmaking  power  by  force  of  the  constitu- 
tional amendments  of  1875  was  manifestly 
the  opinion  of  this  court  in  Mt  Pleasant 
Cemetery  Co.  v.  City  of  Newark,  tS2  N.  J. 
Law.  639,  20  AtL  832.  So  free  from  doubt 
was  this  question  regarded  that  tbe  distin- 
guished cblef  Justice  who  delivered  the  opin- 
ion of  the  court  In  that  case  did  not  even 
sugi^st  that  It  was  a  qneatloD  worthy  to  be 
considered. 

The  contract  must  be  regarded  as  Irrepeal- 
able.  The  real  question  In  tbe  cause  is,  what 
IB  its  true  meaning  and  Its  Just  constructlonT 
The  exemption  Is  "that  the  real  and  personal 
property  of  tbe  company  not  actually  and  In 
fact  within  the  state  of  New  Jersey,  and  the 
stock  of  the  said  corporation  held  or  owned 
by  any  of  Its  stockholders,  shall  not  be  lia- 
ble  to  any  tax  or  impost  whatsoever."  It 
has  been  tbe  accepted  law  of  this  state  since 
1852  that  an  enactment  which  exempts  & 
corporation  or  its  property  from  taxation  also 
exempts  the  sharea  of  Ita  stock  held  by 
Its  stockholdera.  Flsb  v.  Branln,  2S  N.  J. 
T-aw,  484;  Vail  v.  Bentley,  Id.  632;  Colt  t. 
Powers,  24  N.  J.  Law,  400.  In  the  case  last 
cited.  Chief  Justice  Green  dedared  that  tills 
principle  must  be  considered  as  clearly  set- 
tled. It  was  the  coBceded  law  of  the  state  at 
tbe  time  the  contract  with  the  Slneer  Com- 
pany was  concluded,  and  iiae  not  been  chal- 
lenged until  the  present  controversy  arose. 
It  had  the  sanctloD  of  the  federal  courts,  and 
was  prononnced  to  be  tbe  law  by  tbe  highest 
legal  tribunals  in  many  of  the  states.  Gor- 
don V.  Appeal  Tax  Court,  S  How.  133;  Far- 
rlngton  v.  Tennfissae,  9S  U.  S.  678;  Bank  t. 
Tannessee,  104  U.  8.  403.  Conceding  tbia  to 
bt  the  law,  It  must  logically  result  that  an  vxr 


press  exemption  of  tbe  shares  of  a  eoTpora- 
tion  from  taxation  will  also  exen4)t  the  com- 
pany, unless  it  can  be  maintained  that  a 
burden  cast  ui>on  tbe  company  la  not  a  bur- 
den upon  the  shares  of  the  comiiany  which 
represent  its  ivoperty.  In  the  caae  dted 
from  8  How.  133,  upon  which  Cblef  Justice 
Green  based  his  decision  tn  the  Branln  Case 
the  legislature  had  extended  tbe  charters  of 
certain  Maryland  banks  upon  their  having 
subscribed  for  tbe  stock  of  a  turnpike  com- 
pany, and  in  tlie  act  of  extension  bad.  pledged 
the  faith  of  the  state  not  to  Impose  any  fur- 
ther tax  or  burden  upon  them  during  the  con- 
tinuance of  their  charters.  This  was  held 
to  protect  the  stockholders  against  a  tax  up- 
on the  stock  of  the  banks  in  their  hands. 
The  court  said:  "Does  the  contract  exemp: 
tbe  respective  capital  stocks  of  tbe  banks,  as 
an  aggregate,  and  the  stodEholdera,  from  be- 
ing taxed  as  persons  on  account  of  their 
stock?  We  think  it  does  both.  Tbe  aggre- 
gate conld  not  be  taxed  without  Its  having 
tbe  same  effect  upon  the  parts  that  a  tax  up- 
on the  parte  would  have  upon  the  whole.' 
That  is  a  self-evident  proposition,  ajid  it  is 
equally  clear  that  no  sane  person  would  re- 
gard as  of  any  value  an  exemption  of  the 
sliares  of  a  corporation.  If  the  state  waa  left 
free  to  Impose  taxation  at  its  will  upon  the 
corporation  itself.  In  either  case  the  tax  is. 
in  fact,  exacted  from  the  stDckhold«B;  they 
are  the  company.  In  Mayor  of  Baltimore  v. 
Baltimore  St  O.  K.  Co.,  6  QUI,  288,  the  char- 
ter of  the  company  provided  that  the  shares 
of  capital  stock  of  the  company  ahoold  be 
persoual  property,  and  exempt  from  the  Im- 
position of  any  tax  or  burden.  This  waa  held 
to  exempt  the  company  as  weU  as  the  stock 
from  taxation.  The  court  said:  "The  design 
contemplated  by  the  legislature  in  the  inser- 
tion of  this  clause  of  exemption  In  the  act 
of  assembly  was  to  confer  a  certain  sub- 
stantial, not  a  nominal,  benefit  on  tbe  stock- 
holders, and  to  Induce  capitalists  to  risk  their 
money  In  a  novel  and  hasardoua  enterprise. 
To  Impute  to  the  legislature  in  tbe  case  t>efore 
us  an  Intention  to  exempt  the  sbarea  of  the 
stock  from  taxation,  and  at  the  same  time  to 
reserve  the  right  to  tax  everything  which  con- 
stimted  It  a  stock  and  gave  to  It  ins  value, 
would  be  grntultouBly  to  cast  an  Izopntatloa 
upon  the  legislature  inconatstent  with  every 
priuci[de  of  Jndlciai  ooortesy."  This  Is  pre- 
cisely what  this  court  has  been  urged  ts  do 
in  this  case.  In  llks  cases  of  exemption  of 
Bhaj*es  in  the  hands  of  stockholders  in  other 
states,  th*  courts  have  been  oQDaUy  pro- 
nounced in  declaring  that  If  the  company  it- 
self waa  held  to  be  subject  to  taxation,  the 
contract  would  be  "a  piece  of  folly,  and  tbe 
promised  exemption,  a  dtinrion."  Sootlaod 
Co.  V.  Missouri,  I.  Sb  N.  By.  Co.,  65  Mo.  131; 
lUllroad  Co.  v.  Buck,  63  Mlsa.  246;  Bailniad 
Co.  v.  Sfaacklett.  30  Ua  SBO;  Town  of  Mew 
Haven  v.  City  Bank  ot  New  Haven,  81  Goaa. 
106, 

The  ezemptlom  granted  to  ths  SSngex  Com- 
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IMU17  la  £u  Inoader  than  that  Ut  anr  oun  ts 
TrUdt  the  atteatlOB  of  the  court  has  been  di- 
rected. There  la  not  011I7  an  express  exemp- 
tton  ot  the  wtoA  of  the  eorporatio&  in  the 
hands  of  itockholdera,  bnt  there  la  an  ex- 
press Umltatku  upon  the  eight  to  tax  the  i 
cconpanr  tttetf.  by  which  the  oxtMit  of  the  ' 
state's  right  Is  defined.  "The  raal  and  per-  [ 
Bonal  property  of  the  eompanr  not  actnally  < 
in  fact  within  the  state  la  not  liable  to  any 
tax  or  Impost  wbatsoever."  This  contract  I 
was  made  Ions  after  the  decisions  before  ei^ 
«d  from  52  N.  J.  Law,  639.  20  Atl.  832,  and  I 
long  before  the  decision  ot  Jnstlce  Peckham 
In  Shelby  Oo.  t.  Union  &  Planters'  Bank,  m 
U.  S.  149,  16  Sop.  Ct  668,  In  which  he  ex- 
pressed himself  as  nnwlUing  to  adopt  the 
previously  declared  ormatmctlon  of  Justice 
Swayna,  that  an  exemption  of  the  shares  cgc- 
empted  the  company.  The  language  of  the 
contract  was  fitly  chosm  to  ezchide  any  claim 
that  the  company  waa  to  be  wholly  exempt 
from  taxation.  The  pcovlsion  that  the  real 
and  psnoaal  property  of  the  company  not 
actually,  in  fact,  within  the  state,  shall  be 
exempt.  Implies  the  reaerratlon  of  a  right  to 
ux  the  real  and  personal  property  which  la 
wttblB  the  state.  Tbe  appsnrent  purpoee  and 
entire  eflfeet  of  the  laagoage  used  was  to  enr 
MM  the  state  to  tax  property  wtthbi  Ml 
tMrdets.  The  statute  was  drawn  to  secure  te 
the  state  the  benefit  9t  taxing  the  property 
whkh  the  company,  for  the  gsant  of  Iti 
franchises,  agreed  to  bold  withm  tke  state. 
Such  property,  real  and  personal,  must,  imder 
our  constitutional  proTlslon,  be  aveMRd  for 
taxes  like  other  real  and  personal  pn^erty, 
and  not  otherwise.  Uore  conprebenslTe  lan- 
guage to  assure  absolute  Immnnlty  from  tke 
burden  now  soufht  to  be  laid  u^n  It  coidd 
not  be  employed.  The  state  pledged  exen^ 
tion,  not  from  taxation  oid7>  bit  from  any 
imposition  whatsoever. 

Much  ef  Uie  teief  on  the  part  of  tbe  state 
ta  dcToled  to  iworlng  that  at  the  time  tJw 
Singer  charter  was  granted,  the  accei>ted  mean- 
ing of  the  word  'impost"  was  a  "tax  ta  trib- 
ute or  levy  upon  goods  brought  from  oat  nt 
the  state  or  country  Into  It" ;  and  the  familiar 
rule  waa  Inrohed  tliat,  after  a  practical  cmi' 
Btructlon  has  been  given  to  language  by  Judi- 
cial dedakm.  It  will  be  presumed  that  to  has 
been  adopted  with  the  meaning  so  glreo  te  It. 
If  thhi  meaning  Is  given  to  'impost,"  the  char- 
ter must  load  as  ftdlows:  "Bo  long  as  9600,000 
sball  be  Inrested  In  real  estate  within  this 
atate,  tiie  real  and  personal  property  of  the  oras 
poradMi  not  actually  hi  fact  within  the  state, 
and  the  stock  of  aald  corporation  hdd  or  own- 
ed tjy  any  ot  its  sharehc^ers,  shall  not  be  lia- 
ble to  any  tax  or  duty  upon  any  property  which 
It  shall  tvlng  from  out  of  this  state  into  tbc 
state."  It  is  aK>erent  that  such  an  imerpretib 
tloB  of  this  language  Is  In  contntTentlm  of  the 
expressed  Intention  of  the  parties  to  the  con- 
tract Pn^erty  out  of  the  state  Is  to  be  non- 
taxable, but  u  §oon  as  it  is  brought  Into  the 
state,  It  is  made  snbifect  to  Imposldon,  la  km- 
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gtugc  In  respect  to  which  there  Is  no  vMca- 
tatnty.  ■  This  narrow  aad  restricted  meaning 
glren  to  tbe  word  "InQwat"  would  lead  to  an 
abeurd  result  and  la  manifestly  Inadmissible. 
In  Insurance  Oo.  t.  Boule,  7  Wan.  483,  Mr. 
Justice  Swayne  says:  "  In^sf  la  a  duty  00 
Imported  goods  and  mercbandisb  In  a  larger 
sense.  It  la  any  tax  or  Impoeltloa;"  and,  again, 
that  "dudes  and  imposts  were  probably  Intend- 
ed to  cominrehend  erery  species  of  tax  or  concrl- 
butlOB  not  Induded  under  the  ordinary  tenia 
taxes*  and  'excleee.' " 

We  are  confirmed  In  onr  view,  expressed  In 
Slngo:  Mfg.  Co.  T.  Heppcnhelmer,  68  N.  J. 
Law,  688.  34  Atl  1061,  that  die  word  'im- 
post" n>  ueed  In  the  Singer  charter.  Includes 
every  kind  itf  enforced  contrlbudon  to  the  pub- 
Uc  tnaaury.  What  the  corporatonerldentty  ap- 
pteboided,  and  what  the  charter  In  express 
words  goarda  against  hi  the  laying  of  an  Impo- 
sition of  any  nature  upon  the  shares  (tf  capital 
stock,  as  w^  at  upon  the  real  and  personal 
property  of  the  company  outside  of  thtti  state. 
The  diarter  couples  real  and  personal  estate 
In  tbe  exempting  clause;  and,  while  the  situs 
(tf  personal  pn^wrty  for  taxation  Is  the  domi- 
cile of  the  owner,  the  idea  of  imposing  In  this 
state  a  dlred  tax  upon  the  raal  estate,  at  the 
Singer  Company  lying  In  Scotland,  In  Austria, 
aad  Id  other  places  outalda  of  this  state,  has 
never  ben  stiggeeted  In  the  wildest  scheme 
for  ralsbig  pubUc  rerenoe,  aad  It  surely  did  not 
enter  Into  the  consIdeTatlon  of  die  pardes  In 
this  contract  for  Immunity  from  taxatlott.  It  Is 
not  concdvable  that  eldier  tba  state  or  the 
company  sopposed  that  this  charter  simply 
gave  the  company  a  ^edge  that  Its  propwty, 
real  and  peomial,  outilde  of  the  stete,  should 
not  be  subject  to  direct  tax,  reserrtag  to  the 
state  unlimited  power  to  tax  the  capital  of 
the  compaay,  and  diereby  tax  that  property 
Indhwctkm.  Tbe  manifest  oldect  was  to  re- 
strain the  state  fnnn  levying  indirect  impo- 
stdoo  tipon  the  pn^terty  of  the  company  out- 
side the  state,  In  the  mode  now  resorted  to,  or 
)a  any  other  way.  The  language  Is  most  aptly 
chosea  to  iwotect  the  company.  The  Imposition 
resisted  by  the  company  In  this  case  Is  laid  up- 
on the  entire  capital  stoA  of  the  company  of 
¥10,000^000.  less  die  valae  of  Its  iwl  aad 
persMuU  pnverty  In  this  states  and  fs,  in  effect, 
as  much  an  Impoat  on  pnpwty  out  of  dils 
state  aa  If  it  waa  put  dlrecdy  vpoa  Qie  property 
Itself,  and  not  upon  the  capltat  wUeh  stands 
for  and  represent  It  It  Is  an  attempt  to  ao- 
compUsh  ^  Indirection  what  It  Is  stipulated 
shall  not  tie  done.  It  Is  an  effort  to  levy  a 
frandiise  tax  out  of  the  many  mllllans  of  dol- 
lars of  tts  capital  Invested  by  the  company  In 
real  and  personal  property  outside  of  this  stete. 

The  act  of  1884  (P.  L.  1884,  p.  282)  Is  entitled 
*'An  act  to  provide  for  the  Imposition  of  state 
taxes  upon  cotaln  otHiwratlona,  and  for  the 
coUectloii  tiiereof."  In  that  act  this  Imposition 
la  called  a  "yearly  license  fee  or  tax."  In  a 
si^plement  pasaed  to  the  act  of  1884  (P.  L. 
1801,  p.  150)  It  io  styled  a  "tax."  In  a  fui^ 
ther  sundement  passed  In  1802  (P.  L.  180^ 
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p.  186),  It  la  called  an  "aimtui  license  fee,  or 
franchise  tax."  It  Is  wholly  Inunaterlal  what 
name  may  be  given  to  it;  the  fact  that  It  fs 
called  a  llcaue  fee  or  franchise  tax  cannot  val- 
idate it  It  is  levied  under  an  act  passed  "to 
authorise  the  imposition  of  state  taxes."  and 
It  is  none  the  less  an  Interdicted  Imposition, 
and  none  the  less  a  tax,  because  it  is  glvm  a 
new  name.  Although,  under  onr  adjudication, 
It  is  not  a  tax  on  property.  In  a  sense  which 
brings  it  within  article  4,  |  7,  par.  12,  of  onr 
state  constitution,  it  Is  a  tax  on  the  capital 
stock  of  the  corporation;  otherwise,  the  act 
would  be  manifeitly  void  for  want  of  a  title 
expressing  Its  object,  and  (he  state  would  be 
deprlred  of  all  Its  revenue  under  the  act  of 
1892.  The  franchise  of  the  company  Is  the 
right  to  hold  property,  and  exercise  its  cor- 
porate privileges.  The  supreme  court  of  the 
United  States  has  decided  that,  where  a  cor- 
poration Is  exempted  from  taxation.  It  Is  not 
subject  to  a  tax  on  Its  franchise.  Railroad  t. 
Reid.  13  WalL  264. 

AB  the  rights  and  privileges  which  the  com- 
pany is  empowered  to  exercise  were  granted  to 
it  by  Its  diarter,  upon  the  terms  therein  speci- 
fied. Those  terms  cannot  be  changed  or  al- 
tered without  the  consent  of  both  parties  to 
the  charter  contract  The  right  to  make  fur- 
ther exactions  from  the  company  under  any 
pretext  involves  the  power  on  the  part  of  the 
state  legislature  to  render  the  grant  to  the  com- 
pany futOe,  and  of  no  value,  by  Impositions  of 
Uke  character,  to  such  an  extent  that  the 
Imslneas  of  the  company  cannot  be  prosecuted 
with  profit  to  the  shareholders.  That  an  Im- 
post laid  upon  the  entire  cairital  stock  Is  a  bnr^ 
dm  on  each  share  Into  which  such  capital  stock 
Is  divided,  in  the  bands  of  its  several  holders, 
Is  too  clear  to  be  doubted.  The  proposition 
thst  an  Imposition  may  1*0  laid  uptn  the  aggre- 
gate of  the  capital  stock  which  It  expressly  for- 
bidden to  be  levied  upon  the  several  parts 
which  constitute  the  whole  thereof  is  so  ab- 
solutely devoid  of  merit  that  It  cannot  be  as- 
sented to.  Therefore  the  discussion  has  relat- 
ed to  the  correct  interpretation  of  this  contract 
as  If  tt  were  a  novel  question  submitted  now 
for  the  first  time  for  adjudication.  A  reference 
to  our  own  Jndldal  decisions  will  show  Incontro- 
vertibly  that  at  the  time  the  Singer  charter 
was  granted,  the  words  "shall  not  be  liable  to 
any  tax  or  Impost  whatsoever"  (the  language 
of  the  exempting  clause)  had  received  a  Judi- 
cial construction,  which  must  now  be  accq>ted 
as  Its  trne  meaning  in  this  contract,  leaving 
BO  place  for  further  iuterpretatloiL 

As  long  ago  as  1839,  the  supreme  court 
In  State  v.  Berry,  17  N.  J.  Law,  80,  construed 
a  provision  in  the  charter  of  the  Paterson  & 
Hndson  River  Railroad  Company,  "that  no 
further  or  other  tax  or  Impost  shall  be  levied 
or  assessed  upon  said  company."  The  same 
language  was  again  submitted  to  the  su- 
preme court  for  construction  in  the  case  of 
BaUroad  Co.  v.  Hlllegas,  18  N.  J.  Law,  11. 
In  these  case*  the  supreme  court  declared 
ttiat  thlB  language  "does  not  enmpt  the  fran* 


etalsea  or  privileges  of  the  company  mwely 
from  taxation,  but  it  exempts  the  company 
graerally  from  all  other  taxation  to  which 
their  property.  In  common  with  the  propol? 
of  Individuals,  would  have  been  subject 
without  cnch  special  exemption."  These  ad- 
judications were  fuUy  concurred  lo  and  ap- 
proved by  the  court  of  enws  and  appeals  in 
Gardner  v.  State,  21  N.  J.  Law,  567.  and  in  the 
more  recent  case  in  this  court  of  State  Board 
of  Assessors  v.  Morris  &  B.  B.  Co.,  49  N.  J. 
Law,  216,  7  Atl.  826.  After  our  court  of  last 
resort  had  decided  that  the  language  contain- 
ed In  the  charter  of  the  Paterson  ft  Hndson 
Blver  Railroad,  and  like  language  In  the 
charter  of  the  Oamden  &  Amboy  Ballroad. 
deprived  the  state  of  the  right  to  Impose  a 
franchise  tax  npon  either  of  tboae  compa- 
nies, this  contract  with  the  Singer  Oompan; 
was  made,  in  which  not  only  the  same  lan- 
guage was  used,  but  It  was  made  even 
stronger  In  favor  of  the  company  by  adding 
the  word  "whatsoever,"— the  Singer  Oompany 
"shall  not  be  liable  to  any  tax  or  Impost  what- 
soever,"— manifestly  Inteudlng  to  exdnde  any 
possible  burden  on  the  company  except  the 
me  previously  spedfled.  It  is  manifest  that 
both  the  legislature,  when  it  granted  this 
charter,  and  the  company  to  which  It  was 
granted,  understood  frwi  the  prior  dectskHis 
of  our  courts  that  the  exempting  language 
waa  Intended  to  secure  exemptl<m  from  a 
franchise  tax.  To  affirm  the  contrary  la  to 
aasMTt  that  the  language  of  the  contract  was 
nsed  hi  a  sense  the  opposite  of  that  which 
both  partlea  are  presumed  to  have  known 
was  Ita  declared  and  accepted  meaning  In 
the  law.  The  parties  to  the  contract  must 
be  held  to  have  adopted  this  language  with 
the  meaning  which  had  been  glvea  to  It 
previously  by  our  highest  court;  and  tbat  is 
decisive  of  this  controversy;  tt  Is  not  opoi 
to  question.  The  company  cannot  be  brou^t 
within  the  operation  of  the  act  of  1882  with- 
out Impairing  the  obligation  of  its  contract 
with  the  state. 

In  Shelby  Co.  v.  Union  A  Planter^  'Bunk. 
161  U.  S.  149,  16  Sup.  Gt  668,  Justice  Peck- 
ham,  who  delivered  the  opiidon  of  the 
court  refused  to  adopt  the  view  expressed 
by  Justice  Swayne  in  Parrlngton  v.  TMmes- 
see,  supra;  and  that  case  is  cbtefly  r^ed  up- 
on as  a  reason  for  renewing  this  controversy. 
The  case  has  no  controlling  pertinency  to  the 
present  discussion,  for  two  reasons:  First 
The  language  construed  by  Justice  PeAhaai 
was  as  follows:  The  cliarter  of  the  compai^ 
provided  "tbat  it  should  pay  to  the  state  an 
annual  tax  of  one-half  of  one  per  c&it.  on 
each  share  of  capital  stock,  which  shall  be 
In  Ueu  of  all  the  taxes";  and  he  bdd  that, 
while  It  limited  the  amount  of  tax  on  each 
share  of  stock  in  the  hands  of  ahareholdos. 
It  did  not  exempt  the  corporation.  Tbat 
charter  provision  dlffen  from  the  Singer 
charts  in  the  Important  respect  tbat  the  lat- 
ter not  only  exempts  the  ahates  of  stock, 
bnt  tt  also  contains  an  e^reaa  llmltatloa 
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on  fhe  right  to  tax  tbe  company.  From  the 
langraage  naed,  and  from  that  limitation,  the 
Implication  arises  In  favor  of  the  company's 
immunity.  Secondly.  The  clause  construed 
by  Justice  Peekham  bad  not,  as  In  tbe  Singer 
Case,  prior  to  Its  Incorporation  In  the  com- 
pany's charter,  been  given  a  definite,  estab- 
lished, and  well-nnderstood  meaning  by  ju- 
dicial decision  in  the  state  where  the  con- 
troversy arose.  But,  If  any  substantial  basis 
could  be  found  upon  which  to  rest  the  claim 
of  the  atate  to  lay  this  contested  burden  up- 
on the  company,  the  state  Is  precluded  by  the 
previous  Judgment  of  this  court  from  the 
further  litigation  of  this  subject  A  like  tax 
In  all  respects  was  laid  by  the  state  upon  the 
Singer  Company  hi  1881.  Tbe  right  of  the 
state  to  levy  that 'tax  was  controverted  by 
the  company,  and  the  case  was  brought  Into 
this  court  for  judgment  It  was  twice  ar- 
gued  before  this  court  by  eminent  counsel, 
and  considered  with  great  deliberation  and 
care.  The  decision  of  this  court,  reported  In 
68  N.  J.  Law,  6S3,  &4  AU.  1061,  Is  that  tbe 
charter  Inhibits  the  Imposition  of  this  tax 
upon  the  compai^.  That  dedslon  was  con- 
curred In  by  every  member  of  this  court  (con- 
sisting of  11  judges),  who  heard  the  argu- 
ments In  the  case.  No  appUcatlui  for  rehear- 
ing was  made,  and  that  Judgment  stands  as 
the  law  of  this  court  and  of  this  case.  It  Is 
a  judgment  between  the  same  parties,  in  re- 
gard to  the  same  subject  Involving  the  con- 
struction of  the  same  contract  and  present- 
ing precisely  tbe  same  questions,  both  of 
««tw  and  Uet,  which  haTS  bees  agitated  In 
tbla  easei 

In  City  (tf  New  Orleans  t.  (Stlsens*  Bank  of 
lionlslana.  167  U.  8.  888,  17  Sup.  Ot  814,  tbe 
snpreme  court  of  the  United  States  said: 
**No  principle  of  tbe  law  Is  more  Inflexible 
than  that  irtildi  fixes  tbe  absolute  concln- 
riveness  of  such  a  judgment  npon  the  par^ 
ties  and  their  privies.  Whethw  tbe  reasons 
upon  which  It  was  based  were  sound  or  not, 
and  evM  If  nu  reasons  at  all  were  given, 
tbe  Judgment  Imports  absolute  verity,  and 
the  parties  are  fmTer  estopped  from  dl8pu^ 
Ing  Its  correctness.  The  estoppel  extends  to 
every  material  allegation  or  statement  which, 
bavlng  been  made  on  one  side,  and  denied 
on  the  other,  was  at  Issue  In  the  cause,  and 
was  determined  therein.  It  follows,  then, 
that  the  mere  fact  that  tbe  demand  In  this 
case  Is  for  a  tax  for  one  year,  and  the  de- 
mands In  the  adjudged  cases  were  for  taxes 
for  aOka  years,  does  not  prevent  tbe  opera- 
tion of  the  thing  adjudged.  If  in  the  prior 
cases  the  question  of  exemption  was  neces- 
sarily presented,  and  determined  npon  iden- 
tically the  same  facts  upon  which  the  right 
of  ezemptt(Hi  Is  now  claimed."  Such  Is  the 
language  of  tbe  highest  federal  court  In  a 
tax  case,  and  that  Its  authority  shonid  not 
be  dontited  Is  the  dlcmM  both  of  reason  and 
sonnd  iKrilcy. 

m  the  ease  reported  In  08  N.  J.  Law,  688, 
M  AIL  lOSl,  the  oondltlons  and  questions  to 


be  solved  were  Identical  with  those  hen 
presented,  the  only  difference  being  that  to 
this  case  the  tax  Is  a  snbsequent  year. 
Unless  the  question  Involved  Is  res  adjudlca- 
ta,  It  can  never  become  so;  ttie  ansnccessfnl 
litigant  may  year  after  year  combine  to  vex 
his  adversary  and  the  conrt  with  the  same 
qaestions  which  have  been  decided.  The  at- 
tempt now  to  reopen  questions  which  have 
been  once  adjudged  by  this  court,  by  trying 
to  enforce  a  subsequent  tax  of  tbe  same 
character,  should  not  be  countenanced.  It 
Is  contrary  to  the  traditions  of  this  conrt 
No  precedent  can  be  found  ft>r  It  from  the 
foundation  of  this  court  to  the  present  time. 
The  judgment  of  this  court  must  be  regard- 
ed as  a  Qnality.  It  Is  established  to  review 
the  decisions  of  Inferior  courts,  and  discon- 
tented suitors  cannot  Invoke  Its  aid  to  review 
and  set  aside  its  own  ddlberate  Judgments. 
The  qnestlouB  sought  to  be  reopened  In  this 
case  should  be  regarded  as  closed,  and  no 
longer  a  subject  of  controversy  betwem 
these  parties;  and.  In  accordance  with  the 
former  judgment  of  this  court  the  Judgment 
of  the  supreme  court  setting  aside  the  tax 
against  the  company  should  be  affirmed. 

VRBDBNBURGH.  J.  (concurring).  Uy  rea- 
sons for  voting  to  set  aside  the  tax  In  ques- 
tion are  founded  especially  upon  the  follow- 
ing considerations,  via.: 

There  was  certainly  one  Intent  of  the  par^ 
ties  to  tbe  alMve^noted  contract  of  1878 
about  which  there  Is  no  room  for  debate, 
namely,  that  no  real  or  personal  property  of 
this  company,  when  situated  outside  of  the 
state,  shonid  be  liable  to  taxation  by  the 
state;  and  my  point  Is  that  the  iveaent  exac- 
tion of  a  per  centum  upon  the  amotmt  of 
the  Issued  capital  atock  of  the  company  is  a 
form  of  taxation  of  sudk  property,— that  the 
state  is  attempting  to  accomplish  by  indirec- 
tion what  It  cannot  do  directly.  It  seems  to 
me,  to  use  the  language  of  authority,  that 
"a  tax  upon  an  incident  to  a  prohibited  thing 
Is  a  tax  upon  tbe  thing  Itself,  and  that  If 
there  la  a  want  of  power  to  tax  the  thing  It- 
self, there  is  an  equal  want  of  power  to  tax 
tbe  incident";  the  broad  principle  being  that 
the  law  always  regards  substance,  and  not 
form.  It  Is  to  be  observed  that  In  1878  the 
terms  "real  and  personal"  property  of  a  per- 
son or  corporation  were  commonly  believed 
to  embrace  all  proper^  that  was  legally 
possible  to  be  subjected  to  taxation  against 
such  person  under  our  constitution.  It  was 
not  until  about  the  year  1884  that  a  new 
species  of  revenue  taxation,  which  Mr.  Jus- 
tice Field,  lately  sitting  in  the  supreme  court 
of  the  United  States  in  the  income  tax  case 
of  PoUock  V,  Trust  Co.  <1896)  157  U.  S.  B8Z. 
16  Sup.  Ct  684.  called  a  species  of  excise  tax, 
was  adopted  In  this  state.  His  language  was 
this:  **Bxclses  are  a  species  of  tax.  consists 
Ing  generally  of  duties  laid  npon  the  mana- 
factnre,  sale,  or  consumption  of  commodities 
wltUn  the  country,  m  npon  certain  callings 
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or  occapatlons.  often  taking  thd  form  of  ex* 
action*  for  UoeniM  to  pnrrae  tbem." 

The  act  of  1892,  In  qaestlou.  denominatet 
the  present  exaction  a  "license  fee  or  fran- 
chise tax,"  and  It  It  Imposed  for  the  purpose 
of  revenue,  upon  the  occupation  of  the  com- 
pany, generally  and  without  restriction  to 
any  locality.  It  Is  not  a  tax  assessed  upon 
any  basis  of  valuation  of  the  property  of  the 
company,  but  is  arrived  at  annually,  by  the 
mere  multiplication  of  the  amount  of  the 
company's  issued  capital  stock  by  the  arbi- 
trary per  centum  fixed  in  the  act.  It  appears 
by  the  evidence  taken  In  these  proceedings 
that  the  extraterritorial  property  of  the  Sing- 
er Company  now  oonsists  of  sewing-machine 
factories  and  their  contents,  located  in  8cot> 
land,  Austria,  Canada,  Illinois,  and  Indiana, 
■from  the  sales  of  the  products  of  which,  and 
•of  the  goods  there  manufactured,  in  addition 
to  tboM  of  their  factory  In  this  state,  the 
business  of  the  company  Is  carried  on,  and 
their  annual  ^>^TT>iw^l^  and  dividends,  If  any, 
are  realised.  This  annual  license  fee  or  fran- 
chise tax  Is  certainly  a  tax  ap<m  the  gen«al 
bustnesa  of  the  company.  Mr.  Justice  Brad- 
ley, In  Lelonp  t.  Port  of  MobUe,  127  U.  8. 
Gi5,  8  Sup.  Ct  1882,  said:  "We  faU  to  see 
how  a  state  can  tax  a  business  occupation 
when  it  cannot  tax  the  business  Itself.  Of 
course,  the  exaction  of  a  license  tax  as  a 
condition  of  doing  any  partlcnlar  business 
Is  a  tax-on  the  occupation;  and  a  tax  on  the 
occupation  of  doing  a  business  is  surely  a  tax 
on  the  business."  Undoubtedly,  upon  the 
company's  failure  to  pay  the  tax  In  question 
In  this  suit,  its  charter  would  be  liable  to 
forfeiture  at  the  Inatance  of  the  attorney  gen- 
eral. The  payment  Is  In  all  respects  com- 
pulsory. Bo  that  the  questhm  becomes  nar- 
rowed to  tills:  Is  an  annual  tax  on  the  busl- 
oess  of  the  company  a  tax  upon  the  property 
with  and  from  the  use  alone  of  which  that 
business  Is  done?  I  find  a  line  of  cases  hold- 
ing that,  "where  the  business  cur  occupation 
consists  In  the  sale  of  goods,  the  license  tax 
required  for  Ita  pursuit  is.  In  effect,  a  tax 
upon  the  goods  themselves."  It  was  so  de- 
cided In  the  case  of  Welton  t.  Missouri,  81 
V.  8.  27S.  There  the  validity  of  a  license  tax, 
which  bad  been  exacted  by  the  state  of 
Missouri  from  dealers  in  goods  which  were 
not  the  product  or  manufacture  of  that  state, 
was  in  question;  and  the  supreme  court  of 
the  United  States  beld  that  such  an  exaction 
must  be  regarded  as  a  tax  upon  the  goods 
thems^ves.  Bo,  In  Cook  t.  Pennsylvania, 
97  U.  8.  fi66,  it  was  held  that  a  tax  upon  the 
amount  of  sales  of  goods  made  by  an  auc- 
tioneer was  a  tax  upon  the  goods  sold.  So,  In 
Brown  T.  Maryland,  12  Wheat.  419,  444,  it 
was  held  that  the  tax  on  the  occupation  of 
an  Importer  was  the  same  as  a  tax  on  im- 
ports. The  language  of  Chief  Justice  Mar- 
shall In  this  case  Is  particularly  signlQcant 
In  this  connection.  He  said:  "It  Is  Impos- 
sible to  conceal  from  ourselves  that  this  Is 
varying  the  form  without  varying  the  sul^- 


stance.  It  is  treaUng  a  prohlblUon  which  Is 
general  as  if  It  were  eoafined  to  a  particular 
mode  of  doing  the  fwbldden  thing.  All  must 
perceive  that  a  tax  on  the  sale  of  an  article 
Imported  only  for  sale  Is  a  tax  on  the  article 
itself."  In  Almy  v.  California.  24  How.  169. 
it  was  held  that  a  duty  on  a  bill  of  lading 
was  the  same  thing  as  a  duty  on  the  article 
which  It  represented.  In  Railroad  Co.  v. 
Jackson,  7  Wall.  2G2.  it  was  held  that  a 
tax  upon  the  Interest  payable  tn  bonds  was 
a  tax  not  upon  the  debtor,  but  upon  the 
security.  And  in  the  latest  d^verance  of 
the  supreme  court  of  the  United  States  on 
the  subject  upon  the  reargument  of  the  In- 
come Tax  Cases  (Pollock  v.  Trust  Co.),  re- 
ported In  IfiS  U.  S.  601.  15  Sup.  Ct  012.  it 
was  held,  after  the  most  careful  oooaidera- 
tlon,  that  the  taxes  on  the  rents  and  Income 
of  real  Mtate  are  equally  as  direct  taxes  ai 
the  taxes  on  the  real  estate  Itself,  and  that 
the  taxes  the  Income  of  personal  prop- 
erty are  equally  as  direct  taxes  as  the  taxes 
on  the  pwsonal  property  Itself;  tbc  very 
point  of  the  decisions  bdng  that  there  was 
no  legal  difference  or  distinction  between  tax- 
ing property  and  taxing  Its  Income  or  earn- 
ings. The  language  of  Chief  Justice  Kjoller 
(Pollock  V.  Trust  Co.,  Ifi7  U.  S.  581,  15  Sup. 
Ot  688)  Id  his  opUilon  Is  this:  that  "an  annual 
tax  upon  the  annual  value  or  annual  user  ot 
real  estate  appears  to  us  the  same,  in  sub- 
stance, as  an  annnal  tax  on  the  real  estate, 
which  would  be  paid  oat  of  tbs  cant  or  In- 
come." 

Now,  the  state  ot  K«ic  Jersey  solemnly 
agreed  not  to  tax  the  real  and  personal  prop- 
erty of  this  company  not  actoally  in  fact 
within  Uie  state,  and  yet,  after  long  years  of 
acquiescence  in  the  system  of  property  tax- 
ation then  In  vogue,  has  devised  a.  new  ex- 
periment of  taxation,  under  which,  whUe  in 
the  matter  of  form.  Indeed,  that  real  and  pa- 
sonal  property  Is  not  made  liable  by  any  as- 
sessment against  It,  yet  In  the  matter  ot  sub- 
stance the  annual  Income  and  earnings  of 
that  property  to  to  be  reacted  and  eonsnmed 
by  the  aid  of  the  mnldplleatlon  talde  and  sn 
arbitrary  per  centum  of  the  capital  stock. 
Does  not  this  law  of  18^  therefore,  impair 
tiiat  contract  of  1873?  The  general  rule  of 
]nterpretati<m  of  such  contracts,  bavlnc  the 
approval  of  very  high  authority,  was  adopted 
by  this  court  In  1890,  in  the  case  (rf  ML 
Pleasant  Conetery  Co.  v.  City  of  Newai^  62 
N.  J.  Law,  541,  20  AIL  882.  Chief  Justice 
Beasley,  quoting  Judge  Cooley  with  approv- 
al, then  said:  "Any  law  which  enlarges, 
abridges,  «  tn  any  manner  changes  the  in- 
tention of  the  parties  discovenble  In  It  nec- 
essarily impairs  the  contract  itself,  whl^  is 
but  the  evidence  of  that  Intmtion.  The  man- 
ner or  degree  In  which  this  change  is  effected 
can  tn  no  respect  Influence  the  condaaion." 
1  think  that  this  law  of  1882.  thus  tested. 
canTiot  stand  the  test.  The  exaction  an- 
nually of  this  llemsc  fee  of  $4,212  by  the 
flompulsny  power  of  the  ststok  tbovsh  n<M 
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In  fonn  a  tax  upon  tbe  proiwrtr  ot  1^  cot- 
pontlon  outside  of  tbli  itate,  1^  In  fact,  a 
burden  upon  the  ^*nT^^l'^^  eandoga  of  tiiat 
property,  and  must,  of  neceealty,  be  paid  oitt 
of  them,  either  in  -whole,  or.  If  not,  certainly 
In  large  part,  and,  thoe  falllDg  on  them,  la  In 
a  manner,  as  I  have  above  aisned,  a  tax 
apon  that  propoty,  and,  to  such  extent  at 
least,  "ahrldgee"  tte  IntentloB  of  the  partlei. 
The  action  of  tiie  state's  taxing  department 
In  lerylng  this  tax  Is  not  litfended  to  be  critl- 
claed.  It  la  exercMng  lb  right,  tlinmgh  Its 
pn^MT  offlcera,  of  collecting  Hs  tax  reTonne 
required  for  the  conduct  of  Its  affairs.  It  ts 
met  In  this  effort  by  a  contract  of  exemption 
made  by  the  legUature  of  1878,-4  most 
unwise  and  impolitic  bancaln.  tending  to  de- 
range and  confuse  Uie  tax  system  of  the 
state,  and  striking  a  serious  Mow  at  Its  fl- 
nancea.  Neverthelesa,  as  It  seems  to  me,  this 
eoncededly  Irrepealable  contract  Is  bbidlng, 
not  <mly  In  law,  but  especially  'in  foro  con- 
■clentlse,*'  tqwn  tUs  court  of  final  resort  Aa 
the  snbstantlre  Intentlott  of  the  parties  to 
that  contract  Is,  In  the  Tiew  I  have  above 
takoi,  clearly  to  eumpt  this  property  firom 
taxation  in  every  form,  and  as  the  history  of 
tbls  lltlgatltni  shows  that  this  court  has  al- 
ready nnanlmondy  held  to  that  ^ect,  I 
tblnk  all  attempts  now  to  enforce  the  pay- 
ment of  the  tax  proposed  are  opiweasiTe  and 
unconscionable. 

DIXON,  J.  (dlssentlnid-  In  vtew  of  the 
c^Inlai  of  this  court  In  Singer  Hfg.  Co.  t. 
H«i9enbelmer,  68.N.  J.  Law,  633,  S4  A.tl  1061. 
a  Tote  to  reverse  the  Judgment  now  iKfore  us 
needs  explanation,  for,  according  to  that  opin- 
ion, the  Judgment  should  be  affirmed.  Elad 
the  Judgment  authorized  l>y  that  oirinlon  been 
entered  of  record,  and  the  record  been  Intro- 
duced Into  this  cause  by  pleading  or  as  evi- 
dence. It  would  have  been  etmduslve  of  the 
controversy,  slnoe  the  real  parties;  the  state 
and  the  Singer  Company,  and  the  subject- 
matter,  the  effect  of  the  sixth  section  of  the 
company's  charter,  are  the  same  now  aa  then. 
But,  as  no  such  Judgment  appears,  the  dispute 
cannot  be  deemed  res  Judicata;  only  the  opin- 
ion can  have  force,  and  that  on  the  doctrine 
of  stare  dedsla  Bven  on  that  footing,  how- 
ever, it  Is  our  duty  to  follow  it,  unless  there 
be  very  cogent  reuona  to  the  contrary  and 
a  deer  manifestation  of  error.  1  Kent, 
Conun.  476.  Accepting  this  as  the  test,  my 
mind  la  constrained  not  to  follow  that  (pinion. 

The  question  at  Issue  la  one  of  the  utmost 
Importance.  The  opinion,  conceding  the  In- 
tention of  the  leglslatore  to  Impose  on  this 
company  the  same  franchise  tax  as  <»i  other 
like  corporatkms,  denies  the  power  of  the  leg^ 
ialatnre  to  do  so;  yea,  goes  even  deeper,  and 
denies  the  power  of  toe  very  sovereignty  of 
the  state  itself,  acting  upon  the  fundamental 
right  to  make  and  amend  Ite  constitution,  to 
snbject  this  corporation  to  the  same  burdais 
mM  othw  dfflllar  bodies  must  bear.  A  om- 
dnsloii  BBtib  as  llih  shonld  be  readied  only 


tm  reasms  whfdi  are  indnbltoble,  or  acqui- 
esced In  only  on  authority  wUcfa  Is  Imperative. 
A  perusal  of  the  opinion  will  Indicate  that  It 
rests  mainly  on  the  im^oritlon  that,  according 
to  fiittmer  adjudications  In  this  state  (Fish  v. 
Branln,  23  N.  J.  Law,  484;  Van  r.  Bentley, 
Id.  fi82;  Oolt  V.  Powers,  24  X.  3.  Law,  400). 
the  exemption  of  a  c«poratIon  from  tax  ex- 
empted the  shares  of  Its  stock.  On  this  was 
predicated  the  so-called  "converse,"— that  an 
eipress  exemption  of  tiie  shares  will  also  ex- 
empt the  company;  and  the  court,  finding  In 
the  charter  a  dear  exemption  of  the  stock, 
thence  Inferred  a  general  aemptlon  of  the 
corporation.  The  baris  ot  the  conclnslon  was 
the  authority  of  prior  decisions.  An  exam- 
tnatlon  of  ttioee  dedelons  wUl  show  that  they 
also  d^wnd  lai^dy  on  antiiorlty,— the  author- 
of  an  tqiilnton  delivered  In  the  supreme 
court  of  the  United  Stotes,  upon  a  qnestiou 
finally  revlewaUe  In  that  tribunal  This  wUl- 
appear  by  the  following  quotations  from  the 
opinion  of  Chief  Justice  Oreen  In  Fidi  v. 
Branln,  28  N.  7.  Lav,  403:  "The  terms  of 
the  contract  oa  the  part  of  the  state  are  that 
no  other  tax  or  Impost  Aall  be  levied  or  as- 
sessed upon  the  said  conipany.  Does  tbte  ex- 
emptkm  extend  to  the  totereat  of  the  Indi- 
vidual stocAholdns  In  tte  property  of  the- 
companyT  If  this  were  a  new  question,  I 
should  have  some  dlfllcnlty  to  arriving  at  the 
conclnslon  that  tiie  shares  of  tiie  Individual 
stockhdders  were,  by  vlrtne  of  the  cmtract, 
exempt  ftom  taxatimi,  on  the  grounds  that, 
by  the  twms  of  the  omtraet.  Hie  enmptfon 
is  strietiy  limited  to  tiie  body  owporate;  tiiat 
the  property  of  the  IndlvldQal  stockhdder  Is 
not  Idoitical  with  the  property  of  tiie  corpi^ 
ration,  and  not  wlthln'the  terms  of  the  ex- 
emption; tiiat  In  a  pubUc  grant  nothing 
passes  by  Im^lcatlon,  tiie  contract  In  all  cases 
of  donbt  being  taken  most  strongly  in  flnror 
of  the  public,  and  against  the  grantee,  and 
especially  as  tiie  fact  of  gl^ng  sndi  constme- 
tion  operates  to  limit  tiie  taxing  power  of  the 
state  But  this  question  appears  to  have 
been  dedded  In  fiivor  of  the  exemption  of 
tiie  stockholder  from  taxation,  under  a  sim- 
ilar legislative  provision,  by  the  supreme  court 
of  the  United  Stotes,  In  the  case  of  Gordon 
V.  Appeal  Tax  Orart,  8  How.  133.  It  waa- 
beld  In  that  case  that  an  exemption  of  cer^ 
tain  banks  from  taxation  exempted  tiie  stock- 
holders of  the  banka  *  ■  •  As  the  ques- 
tioD  Is  one  ia  constltatlonal  law,  which  lies- 
peculiarly  wlthto  tiie  Jurisdiction  of  that  court 
to  the  last  resMt,  thore  is  an  obvious  pro- 
priety to  adopting  tiielr  oonelurton.'"  The 
same  case,  to  8  How.  183,  entitied  '*(3ord<m 
r.  Appeal  Tax  Court**  Is  dted  as  controlling 
by  the  other  Judges,  and  on  this  authority  rest 
the  earlier  decisions  to  tills  stote.  But  to 
Sbetby  Co.  v.  Union  &  Ptontets'  Bank,  161  U. 
S.  149,  16  Sup.  Ct  568,  the  federsl  supreme 
court  pointed  out  that  the  decision  In  the  Gor- 
don Case  was  due  to  Its  very  special  drcnm- 
stances,  and  declared  as  a  principle  well  estob- 
lished  that  there  Is  a  clear  distinction  be- 
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tween  the  capital  stock  of  a  corporatiom  and 
the  sbarei  of  stock  of  inch  corporation  In  the 
bands  of  Its  IndlTidual  stockholders,  and  that 
BO  separate  are  these  properties,  and  so  dis- 
tinct In  their  nature,  that  the  taxation  of  the 
one  property  la  not  the  taxation  of  the  other. 
Thereupon  the  court  referred  with  approval 
to  the  case  of  Union  Bank  t.  State,  9  Yer^. 
400,  where  It  was  held  that,  notwithstanding 
an  exemption  bj  the  charter  of  the  capital 
stock  of  the  bank,  the  state  might  tax  the 
shares  of  stock  in  the  hands  of  Individuals, 
and  formaUy  adjudged  that  a  contract  ex- 
empting from  taxation  the  shares  of  stock 
In  the  hands  of  Individual  stockholders  did 
not  exempt  from  taxation  the  capital  stock  of 
the  corporation,  its  surplus  or  accumulated 
profits.  Thus,  we  see  that  the  court  which 
dedded  the  Gordon  Case  has  repudiated  the 
doctrine  which  It  was  thought  to  maintain, 
and  by  solemn  Judgment  has  condemned  as 
unsound  the  supposed  converse  of  that  doc- 
trine which  formed  the  staple  of  this  court's 
opinion.  The  case  of  Shelby  Co.  v.  Union  A 
Planters'  Bank  was  decided  March  2,  1S86. 
but  was  not  known  of  by  thla  court  when, 
shortly  afterwards,  the  opinion  In  Smger  Mfg. 
Oa  T.  Heppenheimer  was  announced.  Had 
this  court  then  learned,  as  we  now  have  learn- 
ed, that  the  tribunal,  whose  authority  had 
been  deemed  the  all-sufflclent  support  for  the 
principle  Invoked,  utterly  refused  to  saoctlou 
the  principle,  but  proclaimed  and  enforced 
Its  opposite,  it  la  safe  to  say  the  case  in  hand 
would  have  been  dIfFerentiy  dealt  with,  even 
If,  on  other  grounds,  the  same  conclusion  had 
been  reached.  In  resting  that  conclusion  on 
authority,  there  was  manifest  error;  and  I 
therefore  think  the  rale  of  stare  decisis  does 
not  preclude  me  from  conriderlng  the  present 
Judgment  as  res  nova. 

The  true  test  to  be  applied  In  examining 
the  validity  of  a  claim  of  exemption  from 
taxation  was  declared  by  Chief  Justice  Green 
In  language  already  quoted.  In  Railroad  Co. 
T.  Guffey,  120  O.  8.  509.  075,  7  Sup.  Ct.  093, 
096,  Mr.  Justice  Harlan  declared  it  In  these 
words:  "It  la  the  settled  doctrine  of  this 
court  that  an  immunity  from  taxatlou  by  a 
state  will  not  be  recognized  unless  granted  In 
terms  too  plain  to  be  mistaken."  And  In 
Bank  of  Commerce  v.  Tennessee,  101  U.  S. 
134,  140,  16  Sup.  Ct  450.  4<S0.  Mr,  Justice 
Peckham  said:  '"Taxes  being  the  sole  means 
by  which  sovereignties  can  maintain  their  ex- 
istence, any  claim  on  the  part  of  any  one  to 
be  exempt  from  the  full  payment  of  bis  share 
of  taxes  on  any  portion  of  his  property  must 
on  that  account  be  clearly  defined,  and  found- 
ed on  plain  language.  There  must  be  no 
doubt  or  ambiguity  in  the  language  used  up- 
on which  the  claim  to  the  exemption  Is  found- 
ed. It  has  been  said  that  a  well-founded 
doubt  Is  fatal  ta  the  claim.  No  Implication 
will  be  Indulged  in  for  the  purpose  of  con- 
stralng  the  language  nsed  as  giving  the  claim 
for  exemption,  where  such  claim  Is  not  f ound- 
«d  xxBoa  the  plain  and  deariy  apnuoA  Inten- 


tion of  the  taxing  power."  Another  general 
proposition  may  be  premised  in  the  words  of 
Chief  Justice  Waits  (Tennessee  v.  Whitworth. 
U7  V.  S.  129,  186,  6  Sup.  Ct  646,  647):  ''In 
corporations,  four  elements  of  taxable  Talue 
are  sometimes  found:  (1)  Franchises;  (2) 
capital  stock  In  the  hands  of  the  corporation; 
(3)  corporate  property;  and  (4)  shares  of  the 
capital  stock  In  the  hands  of  the  IndlvMosl 
stockhotde^v." 

Qalded  by  the^  lights,  I  turn  to  the  ex- 
emption now  under  examination.  It  la  thus 
expressed:  "So  long  as  the  said  corporatkn 
shall  invest  and  keep  Invested  In  real  estate 
within  this  state  the  sum  of  five  hundred 
thousand  dollars,  the  real  and  personal  pn^i- 
erty  of  the  said  corporation  not  actually  la 
fact  within  the  state  of  New  Jersey,  and  the 
stock  of  the  said  corporation  held  or  owned 
by  any  of  its  stockholders,  shall  not  be  lia- 
ble to  any  tax  or  Impost  whatsoever."  There 
is  here  an  exemption  of  part  of  the  third  ele- 
ment, corporate  property,  and  of  all  of  the 
fourth  element  shares  held  by  stockholders, 
as  classified  by  Chief  Justice  Waited  It  is 
Impossible  to  contend  that  any  exemption  of 
the  other  elements,  the  franchises  and  ibe 
capital  stock  In  the  hands  of  the  corporation, 
is  expressly  granted,  or  to  deny  that  a  daim 
to  such  exemption  must  rest  on  an  Implica- 
tion which,  at  best  ie  doubtful,  and  there- 
fore inadmissible.  Such,  to  my  mind.  Is  the 
simple  solution  of  the  question  at  Issae,  when 
we  are  freed  from  the  notion  that  an  ex- 
emption of  shares  Involves  an  exemption  a[ 
the  company.  But  even  on  the  snppoalti<Hi 
that  a  mere  ocemptlon  of  the  shares,  stand- 
ing alone,  creates  an  exemption  of  the  eor- 
poration  and  Its  property,  I  do  not  think  such 
an  exemption  can  be  derived  ^m  the  ex- 
press terms  of  this  charter;  for  the  express 
exemption  of  the  corporate  property  not 
within  this  state  Indicates  that  the  exemption 
of  the  shares  in  this  case  was  not  understood 
as  Implying  an  exemption  of  the  company  or 
its  property.  The  course  of  thought  sug- 
gested by  reading  the  charter  Is  that — First, 
the  legislature  considered  what  Immunity 
should  be  granted  to  the  corporation  itself, 
and  thereupon  determined  that  the  real  and 
personal  property  of  the  company  not  actual- 
ly within  the  state  abould  not  be  liable  to 
any  tax  or  impost  whatsoever;  and.  sec- 
ondly. It  considered  what  immunity  should  be 
granted  to  the  stockholders,  and  determined 
that  their  shares  of  stock  staooM  be  likewise 
exempt 

la  the  former  opinion  of  this  court  It  is  said 
that  the  express  exemption  of  the  corporate 
property  outside  of  the  stste  was  Inserted  hi 
order  that  the  real  and  personal  property  of 
the  company  In  the  stste  might  t>e  taxed  here; 
that  that  was  Its  apparent  purpose  and  entire 
effect  With  deference,  I  cannot  but  think 
that  this  is  a  very  strange  constmetion.  It 
means  that  the  legislature,  understanding 
one  clause  of  the  ehartw  to  Import  a  nniver- 
nl  exemption,  detennlned  to  narrow  Ita  aoope 
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by  granting  a  fnrtber  exemption.  If  the  leg- 
islature had  thought  that  aa  exemptioD  of 
stock  implied  an  exemption  of  the  company 
and  ita  property,  and  bad  Intended  to  pre- 
serve only  a  right  to  tax  the  property  In  this 
state,  how  much  simpler  and  more  natural 
would  hare  been  an  expressed  exemption  of 
the  stock  In  the  hands  of  the  stockholders, 
with  a  proTlso  that  that  should  not  Imply  an 
exemption  of  the  property  within  the  state. 
Then  it  could  have  been  reasonably  argued 
that  the  legislature  contemplated  the  exemp- 
tioo  Itself  as  one  that  might  cover  the  cor- 
I>orat]on  and  Its  property,  and  the  proviso 
was  designed  to  limit  Its  efTect.  But  to  dis- 
cern that  train  of  thought  In  the  form  of 
words  employed  In  this  charter  Is  quite  be- 
yond my  power  of  insight 

It  is  ftirther  Insisted  that  the  real  and  per- 
sonal property  of  the  company  not  actually 
within  the  state  could  not  be  subjected  to  di- 
rect taxation  by  the  authority  of  this  state,  and 
therefore  the  exemption  granted  must  have 
been  dtolgned  to  prevent  any  Indirect  taxation 
thereon,  and  since  the  present  tax.  If  exacted, 
must  come  out  of  the  mass  of  the  company's 
property,  it  Is  an  Indirect  tax  upon  the  proper- 
ty outride  of  the  state,  and  so  violates  the  terms 
of  Jthe  exemption.  So  far  as  concerned  the  per- 
sonal property  of  the  corporation  outside  of  the 
state,  it*  woi^d  certainly  be,  cm  general  prin- 
ciples, subject  to  the  state's  power  of  taxation, 
and  the  framers  of  tbls  exemption  may  tiave 
doubted  whether  the  state's  power  might  not 
also  reach  the  real  property  of  Its  own  crea- 
tures, and  therefore  have  coupled  both  classes 
of  property  in  the  same  provision.  At  any 
rate,  there  is  nothing  unusual  In  an  nnneces- 
saiy  precaution.  But,  however  this  may  be, 
the  things  exempted  are  property;  and,  if  the 
present  tax  be  prohibited.  It  must  be  becsiise  It 
Is  a  tax  on  property.  If  that  be  Its  nature, 
it  does  not  need  so  much  argument  to  prove 
Its  lUegallty,  for,  by  our  constitution,  property, 
when  taxed,  must  be  taxed  according  to  Its 
true  value,  and  confessedly  this  Impost  Is  not 
graduated  by  that  standard.  But,  under  tbe 
decisions  of  this  court  not  questioned,  the  tax 
or  fee  now  resisted  Is  not  within  tbe  const)- 
tuttonaJ  provision,  because  It  Is  not  a  tax  on 
property.  Standard  Underground  Cable  Co.  t. 
Attorney  General,  46  N.  J.  Eq.  270,  19  Att 
733;  Tide  Water  Pipe  Co.  v.  State  Board  of 
Assessors,  67  N.  J.  Law,  516.  81  AtL  220;  ap- 
pealed on  error,  59  N;  J.  Law,  2H9.  39  Atl.  1114. 
There  is,  of  course,  a  sense  In  whicb  every  tax 
or  governmental  charge  requiring  the  payment 
of  money  is  an  Imposition  upon  property,  for 
every  such  requisition,  whether  It  be  a  property 
tax.  or  a  stamp  duty,  or  a  poll  tax,  or  a  li- 
cense fre,  must  be  met  oat  of  property.  But 
by  a  tax  upon  property  Is  meant  only  such  a 
tax  as  la  assessed,  either  on  property,  as  are 
generally  our  real  estate  taxes,  or  on  the  own- 
er because  of  his  property,  as  are  our  permnal 
estate  taxes.  If  the  present  charge  is  not  a 
tax  on  property  In  either  sense,  within  tbe  con- 
BtltntloDal  lAtuncUon,  which  ■hoold  be  eoof 


Btrued  liberally.  It  cannot  be  a  tax  or  Impost  on 
property,  witbin  the  exemption,  which  must  be 
construed  strictly;  and,  unless  It  be  a  tax 
or  Impost  on  property,  it  Is  not  affected  by  tbe 
exemption.  But  even  this  claim,  that  some- 
thing beyond  property  taxes  Is  prohibited, 
would  be  satisfied  to  all  i«asonable  intents, 
under  the  present  taxing  act.  by  deducting 
from  the  amotmt  of  the  company's  capital 
stock,  on  which  tbe  license  fee  is  computed,  the 
value  of  the  company's  real  and  personal  prop- 
erty not  actually  in  fact  within  this  state. 
Such  a  deduction,  on  this  hytratbesis,  ought  to 
have  been  made  in  the  supreme  court,  in  ac- 
cordance with  the  act  of  March  23,  1881  (3 
Gen.  St.  p.  3404),  histead  of  the  leretatl  at 
the  entire  charge. 

One  other  point  deserves  mention,  not  per- 
haps for  its  intrinsic  merit,  but  because  of 
the  earnestness  with  which  it  Is  pressed.  It  is 
said  this  charter  was  accepted  by  the  company 
In  reliance  upon  the  decisions  of  our  supreme 
court  above  mentioned,  and  in  the  belief  that 
under  them  the  company  secured  immunity 
from  all  taxation  except  that  which  might  be 
levied  on  Its  property  wlthlu  the  state;  conse- 
quently. It  is  asserted,  the  efTort  of  the  state  to 
collect  the  present  charge  Is  a  breach  of  faith. 
The  groundlessness  of  the  suggestion  tluit  this 
charter  was  framed  with  reference  to  those 
under  consideration  in  the  reported  cases  will 
plainly  appear  on  comparing  its  provisions  with 
theirs.  The  charter  construed  in  Fish  v.  Bran- 
In  enacted  that  the  company  should  pay  to  the 
state  a  certain  sum  for  each  pnssenger  and  each 
ton  of  freight  transported,  and  that  no  other 
tax  or  impost  should  be  levied  or  assessed  up- 
on tbe  company;  the  charter  construed  In  Vail 
V.  Bentley  enacted  that  the  company  should 
pay  to  the  state  aimually  a  tax  of  one-half  of 
1  per  centum  on  the  cost  of  the  road,  and 
that  no  other  tax  or  Impost  should  be  levied  or 
assessed  upon  the  company;  and  the  charter 
construed  In  Colt  v.  Powers  enacted  that  all 
the  lands,  tenements,  hereditaments,  goods, 
and  chattels  to  tbe  society  belonging  should  be 
free  and  exempt  from  all  taxes,  cliarges,  and 
Impositions  whatsoever  under  the  authority  of 
this  state,  whether  for  state  or  for  county  uses, 
or  for  any  other  use  whatsoever.  Un  these 
provisions  the  court  held  that  the  shares  in 
the  bands  of  stockholders  were  not  taxable. 
There  Is  no  similarity  between  the  language 
of  those  charters  and  that  of  the  Singer  Com- 
pany. In  each  of  the  earlier  charters  we  find 
a  general  exemption  of  tbe  company  or  Its 
property,  and  no  reference  whatever  to  the 
stock  in  the  hands  of  stockholders;  In  the 
Singer  charter  we  tuve  no  exemption  of  the 
company  Itself,  a  very  Umlted  exemption  of 
the  comftany's  property,  and  an  express  ex- 
emption of  the  shares  of  stock  in  the  hands  of 
stockholders.  In  each  one  of  the  earlier  char- 
ters there  exists,  also,  a  provision  for  a  defi- 
nite mode  of  taxation,  so  that  if  tbe  max<m, 
"Expresslo  unlus.  exclusto  alterlus  est."  were 
applied,  every  other  mode  would  be  prohibit- 
ed; while  here  no  partiuular  mode  of  tBTfiTVw 
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is  lureacrlbed,  but  definite  klndi  of  exemption 
are  granted,  so  that  the  application  of  tbe  max- 
im forbids  the  claim  of  an^  further  exemption, 
and  leaves  the  range  of  taxation  unimpaired. 
It  appears  Incredlt^  that  the  pbrasecriogy  of 
tbe  Singer  charter  was  adopted  on  the  faith  of 
a  meaning  ascribed  to  the  charters  construed 
in  the  reported  cases.  Had  these  early  decbUons 
been  In  the  minds  of  the  parties,  and  tbeir  pur- 
pose been  to  seenre  through  them  for  this 
charter  the  signlflcance  now  set  up,  the  plain 
statement  would  undoubtedly  have  been  that 
the  property  of  the  company  actually  within 
the  state  should  be  subject  to  taxation,  but 
that  no  other  tax  or  Impost  whatsoever  should 
be  levied  or  assessed  upon  the  company. 

Instead  of  charging  upon  tbe  state  a  breach 
of  faith  for  Its  attempt  to  exact  this  license  fee, 
It  would  be  much  more  reasonable  to  charge 
such  a  breach  against  the  company,  for  assert- 
ing the  unalterabillty  of  Its  exemption  granted 
In  1878,  In  view  of  the  act  of  February  14, 
1846  (P.  L.  1846,  p.  16),  and  the  decision  of 
this  court.  In  1907  (Railroad  Co.  v.  Person.  32 
N.  J.  Law,  G06),  that,  by  force  of  that  act, 
there  was,  In  l^cal  effect,  Incorporated  In  ev- 
ery diarter  granted  after  1846  a  provision  that 
It  diould  be  snbject  to  alteration,  smpensloo, 
or  repeal,  In  the  discretion  of  the  l^lalatnre. 
But  I  do  not  consider  the  question  of  good 
^th  on  either  side  to  be  Inrtdved.  The  state 
demands  of  the  company  that  It  Hhall  bare  tlte 
same  burden  as  oOier  similar  corporations;  and 
ttw  oompaoy  dada  the  legalKy  of  Oe  demand. 
Whether  the  demand  la  legal  or  not  to  Ot  ante 
cmtroversy,  and  the  deddon  tnras  on  flie  tnu 
meaning  and  force  of  the  compaiqr's  diarter. 
On  that,  and  that  aily,  do  I  predicate  mj 
Tote  to  rerene  Uia  pnieat  Judgment 

OOLUXS,  J.,  concurs  iu  this  dissent 


ELLIS  T.  BLUB  MOUNTAIN  FOREST 
ASS'N. 

(Supreme  Court  of  New  Hampahlrew  Sullivan. 
July  29,  1808.) 

HlOnWATS  —  DitCOimXtTANCB  —  COLLATBRAI,  AT- 
TACKS— Easkmkstb  —  Wats  or  NECKSttirr— 

INJD.NCTI0X»— CONTINUIKO  TUBSPABIBS. 

L  The  oorrectnesB  of  a  proceeding  dlscon- 
tinnlng  a  highway  cannot  be  inquirco  Into  by 
a  bill  in  equity  to  require  an  association  to  fur- 
nish plaintiff  with  a  safe  and  suitable  way 
across  their  lands. 

2.  The  fact  that  one's  land  is  completely  ain^ 
rounded  by  the  land  of  anotlier  does  not  of 
itself  give  tbe  former  a  way  by  necessity  over 
the  land  of  the  latter,  where  there  la  no  unity 
of  ownership. 

3.  Where  one  had  no  right  of  way  over  differ- 
ent  pieces  of  land  completely  snrroandlag  his 
laud,  before  such  parcels  were  all  bought  by 
one  company,  he  has  no  greater  rights  after 
such  purchase. 

4.  Defendants'  game  preserve  completely  sar^ 
rounds  the  laud  of  plaintiff.  The  park  is  In- 
closed by  a  high  feuce,  and  contains  wild  ani- 
mals, which  are  at  times  dangerous.  The  an- 
imals are  allowed  to  roam  over  plsiotiff'B  land 
tmrestrictcd.   Held,  that  an  injanctioa  will  lie 


to  restrain  defendants  fmn  pi*ii»iHt»y  Hheir 
auimala  from  going  on  plalntHTa  land^  rince 
the  treiqisBses  are  continoing  ones.  Aw  TUel: 
there  is  no  adtQuate  remedy  at  law. 

Writ  of  «iti7  and  bQl  In  equity  br  Ben- 
ben  B.  ElUs  afalnst  tbt  Bine  Uonntnln  For 
est  Aasodatlott.   Caae  dtadiarged. 

Tbe  plaintiff,  In  his  connt  In  equity,  alleges 
that  he  has  title  to^  and  ought  to  be  in  peace- 
able poMesslon  of,  the  premises  described  in 
bla  first  count  which  are  Inclosed  and  snr 
rounded  on  all  sides  by  lands  of  the  defend- 
ants, and  occupied  by  them,  the  lands  so  oc- 
cupied being  Icnown  as  "Oorbln  Park";  that 
the  park:  is  Inclosed  by  a  fence  abont  10  feet 
high,  erected  and  maintained  by  tbe  defend- 
ants. The  park  thus  Inclosed  Inclades  the 
plalntUTs  premises,  and  is  stocked  and  oc- 
cupied by  the  defendants  with  a  great  vari- 
ety of  wild  and  dangerous  animals.  Be  also 
alleges  that  when  the  defendants  acqnired 
title  to  their  lands,  there  were,  and  for  a 
long  time  had  bera,  certain  highways  lead- 
ing therefrom,  by  means  of  which  the  plain- 
tiff had  access  to  his  premises;  bnt  tbe  de- 
fendants, contriving  and  Intending  to  Injure 
Hie  plaintiff,  and  destroy  the  valne  of  lili 
premises,  not  only  nected  the  fence  afore- 
said, but  by  means  of  repreaentatkmsi,  pet^ 
•nasions.  Inducements,  and  arguments,  pro- 
cured tbe  dlaeontinuance  of  these  bigtiwaya, 
and  hi  this  way  have  deprived  the  plalntUf  of 
access  to  hts  premises,  nnleas  he  diall  obtain 
the  same  by  force  or  trespasa,  or  by  tncnr^ 
ring  great  damage  to  his  person  and  propoty 
from  the  necessary  exposure  to  the  danger- 
ous animals.  Wherefore  he  praya  thnt  the 
defendants  be  ordered  to  fnmlsh  him  with  a 
safe,  suitable,  convMilent  and  unobstructed 
way  to  his  premises  over  their  land,  and 
for  such  other  relief  as  Is  Jnst  The  defend- 
ants filed  a  plea  of  disclaimer  as  to  the  flr«t 
count  and,  as  to  tbe  count  In  equity,  said  it 
alleged  nothing  entitling  the  plalnttflr  to 
equitable  relief,  and,  if  the  allegations  en- 
titled the  plaintiff  to  any  rtilef,  tiie  courts  of 
law  fornlshed  an  adequate  remedy.  The  de- 
fendants further  admit  the  validity  of  tbe 
plaintiff's  title,  and  that  his  lands  are  in- 
dnded  In  the  park,  surrounded  by  a  fence, 
as  he  alleges,  and  occupied  by  a  great  variety 
of  their  wild  animals,  which  they  deny  are 
dangerous.  Tbe  association.  In  comiriiance 
with  the  legislative  ad  of  1896,  for  the  better 
protection  of  Corbin  Park,  caused  ttie  follow- 
hig  to  be  published  In  a  newspaper  printed  In 
SulUvan  Oounty:  "Notice.  In  pursuance  of  an 
act  passed  by  the  legislature  of  the  state  of 
New  Hampshire,  and  apimved  by  the  goT«n- 
or,  on  March  28, 1805,  entitled  'An  act  for  the 
better  protection  of  Corbhi  Paik,'  notice  Is 
hereby  given  to  all  persona  that  tbe  Bloe  Moun- 
tain Forest  Association,  a  corporation  organised 
and  cEElsting  under  the  laws  of  the  state  of 
Now  Hampshire,  has  purchased,  laid  out 
devoted,  and  dedicated,  for  the  purpose  of 
maintaining  a  private  park  for  propagating 
and  protecting  flab,  birds,  and  game,  all  those 
certain  lands,  together  with  tba  ponds  and 
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other  waters  vlthln  ihelr  boundaries,  slta- 
ated  in  the  county  ot  SnlllTan,  as  lierelnaXter 
described.  •  ••  •  Bald  territory  Is  snr- 
roonded  by  a  btfk  contlnaous  fence,  and  con- 
tains about  tweoty-flve  thonaapd  acses,  more 
or  less,  Incliidlng  wittaln  Its  Umits  parts  of 
the  towns  of  Newport,  Oroydon.  Oomlsh, 
Plalnfleld,  and  GrantliBni.  and  tiw  monnt^ns 
known  as  Croydon  uid  Orantbam  Ifonntalns, 
being  commonly  known  as  One  Corbla  Park." 
The  entraDce  to  the  park  is  throogh  gates, 
secured  by  locks,  and  nnder  tiie  charge  of 
keepers,  npon  a  pass  isBoed  by  the  aiiperla- 
tendent  or  other  proper  person.  The  premises 
owned  by  Uie  plaintiff  formerly  eonstftnted  a 
fann.  bnt  the  bnUdlngs  are  now  gone.  About 
one-half  Is  wood  and  timber  land,  and  the  re- 
mainder pasture.  There  Is  no  access  to  it  ex- 
cept thzoui^  the  park.  Borne  of  tike  animals 
th«%ln  are  at  times  dangerous.  The  plain- 
tiff has  been  furnished  a  pass  by  tte  de- 
fendants, and  they  are  wUHng  to  open  ISieir 
fence  at  any  point  he  m^  desire,  and  per> 
mlt  htm  to  cross  their  l^nd  for  the  purpose 
of  get^g  off  bis  wood  and  timber,  or  tor  any 
otlier  purpose  in  connection  with  his  prop- 
er^, proTlded  he  will  pay  the  exi>aiae  of  a 
gate  keeper,  and  recompense  tiiem  for  any 
actual  damage  they  may  suffer  from  snch 
op«iing  and  crossing.  Prior  to  and  at  tbe 
time  of  tba  commencement  of  the  plaintiff's 
action,  his  aforesaid  premises  had  been  and 
were  occupied  more  or  less  by  the  defend- 
ants*  wild  and  the  def eiriUnts  hare 

d«ie  nothing  to  oodnde  tfaem  ttantRnn. 

Ira  Colby,  for  plaintiff.  H.  W.  Parker  and 
A.  8.  Walt,  for  defendants. 

WATJ.AOBl  J.  One  qoestion  presented  is 
wbetiier  the  plaintiff  is  entitled  to  r^et  un- 
der  his  bUl  In  equity.  He  asks  that  the  de- 
fendants be  required  to  furnish  him  with  a 
safe,  suitably  coDTOiient,  and  unobstructed 
way  across  their  land  to  his.  He  cialma  that 
he  once  had  access  to  his  lands  through  cer- 
tain hlghwsys,  which  the  defendante  have 
induced  the  autiiorities  to  discontinue,  and  tot 
that  reason,  and  becanse  his  land  Is  wholly 
sorrouuded  by  the  defendants,  he  is  entiUed 
to  a  way  of  necessity.  Ibe  dlsamtittuance 
M  the  highway  by  the  proper  autborlUes, 
even  if  Induced  or  mored  by  the  defendants, 
would  give  the  plaintiff  no  tight  ct  way 
through  the  defendants*  land,  nor  afford  him 
any  ground  of  reitat  in  tbls  proeeedlng.  Th» 
correctness  of  the  dlaoontlnnance  proceed- 
ings cannot  be  attacked  or  Inquired  Into  eol- 
latwally  In  this  way.  State  t.  Kennison,  OS 
N.  H.  212.  The  plaintiff,  at  the  time  of  the 
dtacontfnuancak  could  hare  been  heard 
against  that  action,  and  could  also  bare  re- 
sented bis  claim  for  damages  u«dra  our  stat- 
ute. Pub.  St  c  73. 

f'^hiB  tact  tiiat  the  plaintifTs  land  is  com- 
plete surrounded  by  the  def«ndatttr  does 
not  of  itself  give  the  plaintiff  a  way  liy  ne- 
eesBlty  over  tiieir  land.  A  way  1^  necessity 
la  founded  on  an  Impllsd  grant   When  a 


person  grants  land  to  which  there  Is  no  right 
of  way  except  orer  his  own  land,  or  retains 
land  wbldi  ]m  Inaccesidble  except  over  tbe 
land  which  he  oouTeys,  a  right  of  way  Is  pre- 
somed  to  hare  been  granted  or  reserved. 
But  without  a  unity  of  ownenMp  there  win 
be  no  way  of  necestity.  If  there  can  ever 
be  a  ittTcel  of  land  with  no  right  of  way  to 
It,  a  conreyanee  of  it  will  eonvey  no  right  to 
pass  over  tiie  adjoining  land  of  a  stranger, 
howBTer  neeessary  It  nay  be  to  tiie  enjoy- 
mCTt  of  the  land  conveyed.  Tbe  grantee 
could  in  that  case  haTO  no  greater  right  than 
his  grantor  possessed,  "yroctor  t.  Hodgson, 
10  Bxch.  822;  OilUlUaU  f.  Rallrosd,  27  N.  H. 
448;  PlBgree  t.  M^Duffle,  88  N.  H.  808;  Nich- 
ols T.  Idioe,  24  Pick.  102;  Weodworth  t.  Ray- 
mond, 61  Conn.  70;  Tracy  t,  Atherton,  85 
Vt  62;  OUrer  t.  Hook,  47  Md.  801.  The 
facts  disclosed  do  not  show  any  circumstan- 
ces which  glTe  tbe  plaintiff  a  right  of  way  by 
necessity  aooss  the  defendants  land.  There 
is  no  unity  nt  possession,  from  wbidi  a  grant 
of  a  way  by  necessity  can  be  presumed.  It  - 
does  not  appear  tiiat  the  plaintiff  ever  had 
any  tU^t  of  way  tiirongh  any  of  the  different 
pieces  <tf  land  Induded  in  the  part,  before 
the  defendants  owned  them;  and  the  fsct 
that  they  have  puiehased  an  tiie  lands  sur- 
rounding his  tract  gfres  him  no  right  In  their 
land  which  he  dM  not  have  In  the  several 
parcels  before  they  acquired  than.  The 
^tf^l^n*"^  having  no  right  of  way  over  the  de- 
fendants' land,  a  court  of  eqidty  cannot  de- 
cree htm  ODft  Our  statutes  aoflioriitaig  the 
li^ng  out  of  highv^v  for  the  aocommoda- 
tlon  ot  individuals  (Pub.  St.  e.  67,  |  10^  pro- 
vide a  method  1^  which  the  ^Intiff  can  se- 
can  a  way  to  his  land. 

The  idalntlff  also  asks  that  the  defendants 
be  compelled  to  ke^  their  animals  upon  tbelr 
own  land,  and  be  restrained  1^  injunction 
^m  permitting  them  to  go  upon  his  land. 
Altima^  equity  win  not  interfere  Is  tiie 
case  ot  a  trespass  which  Is  temporary  In  Its 
nature  and  effect,  and  for  whldi  the  legal 
remedy  of  an  action  at  law  is  adequate,  yet 
If  tbe  trespass  is  a  continuous  one,  or  If  re- 
peated acts  of  wrong  are  done  or  threatened, 
although  each  act  by  Itself  may  not  be  de- 
structive or  cause  irreparable  injury,  and 
for  which,  if  it  stood  alone,  an  action  at  law 
might  be  an  adequate  remedy,  the  entire 
wrong  may  be  prevented  or  sti^tped  by  in- 
junction on  the  ^und  of  preventing  a  mul- 
tiplicity of  suits  and  the  Inadeqnateness  of 
tiie  legal  rmedy.  S  Pom.  Dq.  Jur.  f  1367; 
Beach,  Mod.  Bq.  Jur.  |  721;  Story.  Bq.  Jur. 
I  926;  Ooe  v.  BCanufacturfng  Co.,  87  N.  H. 
264,  281;  Bomham  v.  Kempton,  44  N.  H.  78, 
06;  Wheelock  t.  Noonan,  106  V.  T.  170,  15 
N.  B.  67.  The  plaintiff's  premises  being 
wholly  surrounded  by  the  defendsnts'  land, 
Hier  have  Indosed  tbe  whole  tract  witb  a 
fence  10  feet  high,  and  have  published  a  no- 
tice stating  tiiat  they  have  "purchased,  laid 
out  devoted,  and  dedicated,  for  the  purpose 
of  maintaining  a  private  park  for  the  prc^a- 
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guttng  and  protecting  of  flsh,  birds,  and 
game,"  this  very  tract  of  land,  describing  It 
by  metes  and  bonnds.  Tbey  bare  placed  In 
tbe  park  a  great  rarle^  of  wild  animals, 
some  of  whom  at  times  are  dangerona.  and 
suffered  them  to  roam  at  will  over  tbe  whole 
Inclosure,  Including  the  plaintiff's  land,  which 
has  been  more  or  less  occupied  In  this  man- 
ner. Tbe  defendants  bare  In  thia  way  bad 
the  actual  possession  of  tbe  plalntlCTs  land, 
and  the  possession  Is  of  such  a  character  thst 
he  cannot  safely  avail  himself  of  the  offer  of 
tbe  defendants  to  let  him  at  any  time  pass 
tbrongb  their  gates,  and  go  upon  bis  land, 
and  recover  the  possession.  If.  by  taking  a 
sufficient  force  with  blm,  he  should  go  there, 
and  regain  tbe  possession,  he  could  not  hold 
it  except  by  a  continual  retention  of  a  force 
there  to  drive  off  these  wild  beasts  as  they 
should  again  come  upon  bis  land.  Tbe  act 
of  the  defendants  In  thus  appropriating  the 
use  of  tbe  plalntifCs  land  to  the  purposes  of 
their  game  preserve  is  a  trespass.  From  the 
nature  of  things,  this  trespass  will  be  con- 
tinuous so  long  as  the  defendants  use  their 
park  as  they  do  now;  and  the  facts  Indicate 
they  intend  to  continue  the  use  permanently. 
Repeated  actions  of  law  would  furnish  no 
adequate  remedy  to  the  plaintiff.  In  an  ac- 
tion of  trespass,  only  damages  to  its  date 
could  be  recovered,  and  for  the  subsequent 
continuance  of  tbe  trespass  repeated  actions 
would  have  to  be  maintained.  Tbe  defend- 
anta  might  pay  tbe  dsmages,  and,  If  there  Is 
no  other  adequate  remedy,  continue  the  oc- 
cupation i>ermanently.  In  spite  of  their  wrong, 
making  of  themselves.  In  effect,  tenants  who 
could  not  be  dispossessed.  The  wrong  Is  the 
continued  unlawful  occupation,  and  any  rem- 
edy that  does  not  end  It  Is  Inadequate  to  re- 
dress tbe  injury  or  restore  the  Injured  party 
to  his  rights.  To  refuse  the  Injunction  ask- 
ed for  would  allow  a  wrongdoer  to  compel  an 
Innocent  person  to  perpetually  lease  bis  prop- 
erty for  such  damages  as  he  might  be  able 
to  recover  In  repeated  actions  of  trespass,  and 
deprive  blm  of  tbe  right  to  enjoy  bis  estate 
himself.  It  is  unnecessary  for  the  plaintiff 
to  establish  his  right  at  law,  as  tbe  defend- 
ants admit  they  have  no  right  In  his  land. 
Bcmham  v.  Kempton,  supra.  An  Injunction 
will  Issue,  restraining  the  defendants  from 
suffering  or  permitting  their  animals  to  go 
upon  tbe  plalntlCTs  land. 

In  this  view,  it  Is  unnecessary  to  determine 
whether  tbe  plaintiff  can  maintain  his  writ 
of  entry,  or  should  have  brought  trespass. 
Equity,  having  taken  Jurisdiction  of  tbe  mat- 
ter, will  settle  It  The  plaintiff  can  have  any 
damages  he  Is  entitled  to  assessed  at  tbe  trial 
term,  and  a  writ  of  possession  can  be  lasued 
then  If  found  necessary.  Fowler  t.  Beck- 
man,  fl6  N.  H.  424,  30  AtL  1117.  Tbe  matter 
of  costs  can  also  be  adjusted  at  that  time. 
Case  discharged. 

BLODGETX,  J«  did  not  sit  The  others 
concurred. 


Id  re  NASHUA  SmiEKT  RT. 
{8npr«ne  Court  of  New  Hampshire.  UillalMnu 
Mareb  It  tS»&> 

Smrr  Bailroaim — Extixiiow  or  Lnca — Oasss- 

AL  Law — PuBLio  Onon. 
Lawi  1886.  c.  27.  I  S.  prortdlng  for  the 
organizatioD  of  ttreet -rail way  cwnwr«ti<MW  hy 
general  law,  and  authoriziDn  the  conn  to  de- 
termine whether  tlie  public  coud  miuirpM  ihe 
bulldlDa  of  a  street  rallroail  on  a  prupawii 
route,  has  ao  application  to  an  eateniUan.  I>y  i 
previouulT  and  Huecially  diarl*ml  ct*n>unituiii. 
of  Its  road,  which  it  was  authorised  fajr  Lu  ia- 
corpmtion  to  build. 

Petition,  by  the  Nashua  Strcet-Ranway  Com- 
pany, under  chapter  27,  Laws  IMCi.  for  a 
termination  of  the  qnesUon  whether  the  pub- 
lic good  requires  tbe  building  of  an  exteoaiun 
of  the  petltloDer*a  railway  In  Naabua  from  Its 
present  terminus,  on  Main  atreet  southerly 
In  that  atreet  and  tbe  Lowell  mad.  to  the 
Massachusetts  line.  The  petitioner  was  hh 
corpOTated  by  an  act  of  the  leglalature  A  u|ru*t 
14,  1885  <Lawa  18Kk  e.  1021.  and  was  empow- 
ered to  construct,  maintain,  and  use  a  rail- 
way over  such  of  tbe  streets,  highways,  aad 
landa  In  Nashua  "aa  may  be  necessary  to  ac- 
commodate the  puUic  tnvel  and  transporta- 
tlon  on  the  same  and  as  said  sranteea.  at 
their  first  meeting  and  from  time  to  time 
thereafter,  diall  determine.'*  The  amend- 
menta  of  tbe  charter  are  a  part  of  the  casb 
Dismissed. 

George  B.  French,  for  petitioner.  Charles 
J.  Hamblett  for  landowners.  Isaac  W.  Smitli, 
by  leave  of  court  for  Portsmouth  Horse  ft 
Co.  and  Exeter  St  Ry.  Co.  John  S.  H.  Frink. 
Calvin  Page,  and  Prank  S.  Streeter.  by  leave 
of  court  for  Pwlsmoutb  &  Dover  R.  B.,  Bus- 
ton  ft  U.  B.  B^  and  Frank  Jooea. 

CHASBL  J.  Any  Ave  or  more  persons  of 
lawful  age  may  associate  together,  by  ao 
agreement  In  writing,  to  form  a  corpomdon 
for  tbe  carrying  on  of  any  lawful  busioeM, 
with  certain  exceptions,  among  which  the 
construction  and  maintenance  of  railroads. 
Pub.  St  c.  147. 1  1.  They  become  a  corpora- 
tion by  force  of  their  own  acta  in  making  the 
agreement  causing  it  to  be  recorded,  and  pac- 
ing the  required  charter  fee.  Id.  |  4.  Tbe 
law  assumes  that  there  is  public  necessity  for 
all  corporations  of  this  kind  that  people  see 
fit  to  form.  To  create  a  corporation  for  the 
construction  and  maintenance  of  a  atram  rail- 
road, 25  or  more  persons  must  be  parties  to 
the  agreement  and  they  most  obtain  a  ded- 
sion  of  the  court  that  tbe  public  good  requires 
the  proposed  railroad.  Pub.  St  c  ir»6.  H  1- 
18.  In  the  granting  of  special  charters  for 
this  purpose,  the  question  of  public  necessity 
is  determined  by  the  legislature;  but.  as  this 
Is  impracticable  In  a  general  law,  it  is  re- 
ferred to  the  court  The  question  Is  a  funda- 
mental one,  without  a  favorable  determiuatfoo 
of  which  tbe  corporation  cannot  be  formed. 
The  route  of  the  propoaed  railroad  need  not 
be  particularly  described  In  tba  asraemeBt 
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It  Is  infficfent  to  «et  forth  Its  termlDl.  Its 
length  as  nearly  as  may  be,  and  the  names  of 
the  towns  and  counties  throagb  or  Into  which 
It  will  extend.  Id.  |  Z  The  description  of 
TODtes  In  special  charters  Is  also  general.  For 
examples,  see  Laws  1883,  cc.  193.  214,  218, 
227,  229,  232,  244,  250.  Hence,  tn  all  cases 
the  road  must  be  laid  out  sfter  the  corpora- 
tion has  been  created,  and  procedure  for  the 
purpose  Is  provided  by  chapter  158  ot  the  Pub- 
lic Statutes.  The  laying  out  of  a  road  Is  a 
subsidiary  matter  that  arises  after  Incorpora- 
tion, In  the  use  of  the  corporate  franchise. 
The  same  method  Is  adopted  for  the  forma- 
tion of  corporations  tw  the  construction  and 
maintenance  of  street  railways,  with  the  mod- 
ification that  the  ronte  of  the  proposed  railway 
muKt  be  specifically  set  forth  in  the  petition 
to  the  court,  and  the  petitioners  must  obtain 
a  dt>ciBion  that  the  public  good  requires  a  rail- 
way to  be  built  upon  that  route.  Laws  1885, 
e.  27, 1  8.  Consequently,  upon  the  formation 
of  the  corporation  the  route  of  Its  railway  is 
definitely  fixed  or  laid  out  The  decision  of 
the  fuodamental  question  of  public  necessi^ 
for  the  corporatioa  Includes  a  decision  of  the 
subsidiary  question  relating  to  the  laying  out 
of  the  road.  The  only  matter  left  nndeter- 
mlned  is  the  lot>ation  of  the  tracks  within  the 
Umlts  of  the  highways  In  the  specified  rouie. 
In  charters  Bpt>cially  granted,  the  routes  of 
the  proposed  railways  are  more  or  less  Indefi- 
nite. Laws  1864.  c.  3030.  {  1;  Laws  1870, 
C.  61,  i  1;  Laws  1S71.  c.  86,  |  1;  Laws  1878, 
c  118,  I  1;  Laws  1881.  e.  251.  |  1;  Laws 
1R83,  c.  255.  fi  1;  Laws  1885.  c.  102,  8  1;  Laws 
1887,  e.  211,  §  1;  Id.  c.  219.  11;  Id.  c.  271, 
I  1:  Id.  c.  274,  1  1;  Laws  1S89,  c.  178,  S  1; 
Id.  c.  21&  I  1;  Id.  c.  241,  S  1;  Laws  1801, 
c.  203.  fi  1;  Laws  1803.  c.  240.  fi  1;  Id.  c.  260, 
I  1;  Id.  e.  274,  I  1.  The  petitioner's  charter 
la  a  fair  sample.  It  grants  to  the  petitioner 
'*power  to  construct  maintain,  and  use  a  rail- 


way 


*  over,  along,  and  upon  such  of 


tiie  streets,  highways,  bridges,  and  lands  In 
the  city  of  Nashua.  *  *  *  as  may  be  nec- 
essary to  accommodate  the  public  trarel  and 
tranqwrtatloD  on  the  same,  and  as  said  gran- 
tc>es  at  their  first  meeting  and  from  time  to 
time  thereafter  shall  detwmlne.**  In  these 
cases,  as  In  the  case  steam-raflroad  corpo- 
rations. It  wss  necessary  that  means  should 
be  provided  for  making  the  routes  definite 
<Clty  of  Concord  t.  Concord  Horse  R.  R., 
65  N.  H.  30,  IS  Atl.  87);  and  so.  In  all  the 
charters  except  the  three  last  granted.  It  Is 
provided  that  the  roads  shall  be  laid  out  by 
tbe  selectmen  of  the  towns  in  which  tiiey 
are  located,  hi  like  manner  as  highways  are 
laid  out  In  one  of  the  three  excepted  cases 
the  consent  of  the  railroad  commissioners  to 
the  location  must  be  obtained.  In  addition  to 
Buch  laying  out;  and  in  the  other  two  cases 
tbe  corporation  Is  authorised  to  make  tbe  lo- 
catlOD  after  obtaining  the  conseot  of  the  rail- 
road commissioners  thereto,  without  the  In- 
terraktion  of  the  selectmen  or  any  tither  tri- 
bonaL   The  charters  also  provide  that  tbe  se- 


lectmen shall  locate  the  tracks  within  the 
highway  limits.  The  rights  and  privileges  of 
these  corporations  are  more  general  or  com- 
prehensive than  those  ot  corporations  formed 
under  the  general  law.  The  questions  sub- 
mitted to  the  selectmen  or  railroad  commis- 
sioners arise  when  the  corporations  attempt 
to  define  their  rights.  They  are  subsidiary 
in  character,  not  fundamental. 

The  question  before  tiie  court  Is  whether 
tbe  legislature  by  tbe  act  of  1895  Intended 
to  amend  all  outstanding  charters  by  snb- 
sUtutlng  the  court  for  the  selectmen  as  the 
tribunal  to  decide  this  subsidiary  question. 
It  has  already  been  seen  that  a  particular 
duty  Is  assigned  to  the  court  In  the  formation 
pf  railroad  corporatiims  (both  steam  and 
street)  under  the  general  law,  namely,  the 
duty  of  determining  the  fundamental  quea- 
tion  whether  tbe  public  good  requires  tiie 
corporadoQ.— a  duty  that.  In  the  case  of 
corporations  specially  chartered,  Is  per- 
formed by  the  legislature.  Tbe  court  is  dele- 
gated by  the  leglslatun  to  perform  one  of 
its  duties.  No  other  duty  was  assigned  to 
the  court  In  the  formation  of  steam-railroad 
corporatiotts.  Hie  performance  of  the  duty 
In  respect  to  street-railway  corporations  nec- 
essarily lays  out  the  route  of  tbe  proposed 
railway,  because  of  the  deflniteness  required 
In  the  course  of  the  proceedings.  The  laybig 
out  Is  an  Incident  to  the  determination  of  the 
fundamental  question.  It  Is  not  provided  in 
the  act,  In  so  many  words,  that  the  court 
shall  lay  out  the  roads  of  existing  corpora- 
tiona  The  allegation  that  such  was  the  In- 
tent of  the  legislature  Is  based  wholly  upon 
a  parenthetical  clause  contained  In  section  5. 
The  section  relates  to  the  location  of  rail- 
ways within  the  highway  limits  after  they 
tiave  been  laid  out  Its  first  sentence  pro- 
vides that  "all  street  railways  occupying  any 
portion  of  a  put>Uc  highway  or  street  shall  be 
located  theretm,"  ete.;  Implying  that  a  right 
to  occupy  some  portion  of  the  highway  or 
street  has  already  been  acquired.  The  right 
is  acquired  In  the  case  of  voluntary  corpora- 
tions by  the  fact  of  Incorporation,  and  In  the 
case  of  other  corporations  by  the  laying  out 
In  accordance  with  their  charters.  The  next 
sentence  of  tbe  section  provides  that  the 
mayor  and  aldermen,  or  the  selectmen,  as 
the  case  may  be,  "after  the  determination, 
as  herein  provided,  that  the  public  good  re- 
quires tbe  building  of  the  proposed  railway 
on  tbe  proposed  route"  (the  clause  referred 
to),  may  make  the  location,  and  prescribes 
the  procedure  for  so  doing.  If  tbe  words  "as 
herein  provided"  had  been  omitted,  the 
clause  would  have  no  weight  In  supporting 
the  aUegation  of  those  who  favor  the  peti- 
tion. A  laying  out  of  the  proposed  ronte  by 
selectmen  would  then  answer  the  terms  of 
the  clause  as  literally  and  fully  as  a  laying 
out  by  tbe  court  But  it  Is  alleged  that  these 
words  disclose  an  Intent  that  tbe  laying  out 
In  all  cases  shall  be  done  by  the  court.  The 
provisions  referred  to  by  them  are  contained 
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In  section  3,  and  relate  to  the  formation  of 
new  corporations,  and  tlie  authorization  of 
the  bulldinK  of  extensions  and  branches  hy 
existing  corpontttons.  Ttiey  have  no  appli- 
cation whatever  to  tbe  Uylns  out  of  the 
authorized  roads  of  specially  chartered  cor- 
porations. But  It  Is  argned  that  the  refer- 
ence la  to  the  agency  or  tribunal  appointed 
by  section  8  for  determining  such  questions, 
and  not  to  the  question  Itself.  The  argu- 
ment loses  Its  force  when  it  Is  considered 
that  the  only  doty  there  imposed  upon  the 
court  is  to  determine  the  fundamental  ques- 
tion whether  there  is  public  necessity  for 
forming  a  uew  corporation,  or  granting  ad- 
ditional franchises  to  an  old  one,  and  that, 
In  performing  the  duty,  the  laying  oat  of  tbe 
road  Is  acc<HnpllBbed  only  Incidentally,  by 
lirtue  of  the  requirement  that  the  route  of 
the  proposed  railway  shall  be  definite.  In 
section  S  two  questions  are  stated:  (1) 
Whether  tbe  public  good  requires  the  pro- 
posed railway;  and  (2)  whether  It  requires 
the  railway  to  be  buUt  upon  the  proposed 
route.  Hie  single  question  stated  In  tbe 
clause.  wheQier  "the  public  good  requires 
the  building  of  tbe  proposed  railway  on  the 
proposed  roote,"  Indades  the  sutntance  at 
the  two  qnestlons.  If  tbe  construction  given 
to  the  clause  by  the  petitioner  were  adopted, 
the  road  of  a  specially  chartered  corporation 
could  not  be  located  until  after  a  favorable 
determination  by  the  conrt  of  the  first  as 
well  as  the  second  of  these  questions.  But 
that  question  was  decided  by  the  leglslatnre 
when  the  corporation's  charter  was  granted, 
and  no  one  asserts  that  the  legislature  In- 
tended to  require  another  decision.  The  fact 
that  the  qnestlons  In  both  sections  are  the 
same  In  substance  Is  evidence  that  they  were 
designed  to  apply  to  the  same  cases.  All 
agree  that  the  cases  In  mind  In  section  3 
were  tbe  forming  of  new  corporations,  and 
tbe  authorizing  of  old  corporations  to  build 
extensions  and  branches.  Every  word  of  the 
clause  is  given  Its  usual  significance,  If  tbe 
claose  is  limited  In  its  application  to  the 
same  cases,  and  no  conflict  with  other  pro- 
visions of  the  act  Is  produced.  Its  oflSce  is  to 
specify  the  order  In  which  the  steps  are  to 
be  taken.  Tbe  fact  that  it  Is  In  the  midst 
of  provisions  relating  to  corporations  gener- 
ally baa  some  weight  against  this  view,  but 
there  would  be  greater  Incongruity  of  posi- 
tion and  connection  If  the  view  advanced  In 
behalf  of  the  petitioner  was  correct.  The 
Improbability  that  the  leglslatnre  would  use 
such  obscure  language  In  such  Incongruous 
connection  to  amend  20  or  more  charters  to 
the  extent  suggested  Is  much  greater  than 
that  of  the  view  above  taken.  The  petition- 
er's charter,  as  originally  granted,  gave  tbe 
corporation  the  right  to  build  a  street  rail- 
way in  Nashua  only.  It  was  amended  In 
1887  by  giving  the  corporation  the  right  to 
build  In  Hudson  also,  but  no  provision  was 
made  for  laying  out  the  new  road.  Laws 
188T,  c.  281.   It  was  i^aln  amended,  Feb- 


ruary 26,  1896.  by  limiting  the  Hod  son  rlgtir 
to  highways  leading  towards  Tyngrtvoro  am; 
Draeut,  and  by  providing  that  tbe  rail 
way  In  Hudson  should  be  laid  out  by 
the  selectmen  of  tbe  town  in  like  man- 
ner  as  highways  are  laid  out  Laws  IS&r- 
c.  189.  The  time  when  this  act  sboal-: 
take  effect  was  not  specified,  but  by  the  aei 
of  March  26,  ISBS.  It  was  provided  tliat  ft 
riiould  take  effect  on  that  day.  Laws  1806. 
c  244.  This  was  18  days  after  the  paasagc^ 
of  chapter  27  of  the  laws  of  that  sQasIwi, 
If  the  l^lslature  bad  Intended  by  tlila  chap 
ter  to  provide  that  the  railways  of  an  cor- 
poratlons,  whenever  and  however  created, 
sboold  be  laid  out  by  the  court,  ^re  would 
have  been  no  occasion  for  the  Bpe<*lal  pro- 
vision for  the  laying  out  of  tbe  petitioner's 
railway  In  Hudson.  This  Is  direct  evidence 
ot  mncA  wdght  tending  to  show  that  tbe  kgia- 
lature  did  not  Intend,  by  chapt«-  27,  Lam 
1895,  to  amend  the  charters  of  existing  cor 
poratlons  In  the  particulars  alleged.  It  was 
held  iP  Re  Eeene  Electric  By.  Co.  (N.  H.)  41 
Atl.  77B,  that  the  charter  of  that  companj 
was  not  amended  In  this  respect  by  tiie  gen- 
eral law  tmder  consideration.  Upon  a  far- 
ther consideration  of  the  question,  tbe  de- 
cision is  affirmed  and  followed.  Petition  dlc- 
mlsaed.  AH  concurred. 


PORBLL  T.  CAVANAUGH  et  aL 
(Supreme  Conrt  of  Ne#  Hampsbiie^  mUsbonL 
July  29,  189a) 

Bali  — Bo:<A  Pidb  PuRcaASxa  —  Etidkmcb— 
Trovbh — Dbmaxd — Fbadd. 

1.  On  an  Issue  whether  a  sale  was  frauds- 
lent  and  to  defeat  the  title  of  one  who  had 
been  induced  by  fraud  to  part  therewith,  tri- 
dence  that  the  purchaser  was  seen  In  posseswn 
of  a  lai^e  amount  of  money  Is  admissible  to 
show  hiB  ability  to  bay  and  pay  for  It. 

2.  Where  one  who  had  been  indnced  by  fraud 
to  part  with  propert;  obtained  posBeBsion  there- 
of from  au  innocent  purchaser,  by  representiDg 
thnt  the  transaction  by  which  he  had  parted 
with  it  was  a  conditional  sale,  by  which  he  te- 
taioed  the  title,  there  was  a  conrairiim;  and 
hence  tlie  purchaser  could  maintain  trover  with- 
out previons  demand. 

8.  On  an  issne  whether  a  receipt,  evldencinc 
a  sale  to  be  conditional,  and  ugned  hr  a  third 
person  aa  witness,  wot  executed  at  a  certain 
place  and  time,  or  at  anoth^  place  sabseqneai 
to  the  sale,  expert  evidence  that  the  two  sisna- 
tnres  are  with  different  Ink  is  admisdble. 

4.  The  purchaser  of  personal  vnperty,  froB 
one  who  obtained  possession  of  It  by  pru^dnx 
fraud  on  the  owner,  acquires  a  good  title. 

Bxceptlons  from  HiUsboro  county. 

Trover  by  Phllando  PoreU  against  Gavan- 
augb  Bros,  for  a  horse.  There  was  a  Tetdlet 
for  plaintiff,  and  defendants  except  Kxcci>- 
tlons  overruled. 

In  May,  1896,  the  defendants  entered  Into 
a  contract  with  William  P.  Burke  for  tte 
sale  of  a  horse  to  him,  for  his  son  Octavp. 
for  the  sum  of  92,000,  payable  in  brick,  at  3S 
per  thousand,  to  be  d^lvered.  on  ttie  tfefMid- 
ants'  order,  npon  Qie  can  M  KpplnB-  Sbon 
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ly  aftei  the  contract  of  sale  the  hone  was 
delWered  by  the  defendants  to  Octave,  who 
kept  him  until  the  last  of  the  following  July, 
when  he  passed  Into  the  possession  of  the 
plaintiff.  Th&  plaintiff's  evidence  tended  to 
show  that  the  sale  of  the  horse  to  Burke  by 
the  defendants  was  without  condition  and 
without  fraud,  and  that  Octave  sold  him  In 
July  to  the  plaintiff  for  $1,700,  with  no  no- 
tice of  any  defect  In  t3w  vendor's  title;  tiiat 
m  September  following  the  defendants  ob- 
tained possession  of  the  horse  from  the  plain- 
tiff by  falsely  pretending  that  they  had  a 
paper  executed  by  Burke  showing  that  the 
title  to  the  horse  never  passed  to  Burke,  bnt 
remained  In  them.  The  defendants'  evidence 
tended  to  show  that  the  sale  to  Bnrke  was 
CDuditioiiBl,  and  that  a  paper  was  executed 
by  him  and  delivered  to  them  providing  that 
the  tltie  to  the  horse  was  to  remain  in  the 
defendants  nntU  the  bricks  were  delivered, 
which  was  never  done;  that  Burke,  when  he 
bargained  for  the  horse,  was  insolvent,  as  he 
well  knew,  and  that  he  did  not  Intend  to  pay 
for  him;  and  that  the  plaintiff  never  became 
the  purchaser  of  the  horse,  bnt  conspired 
with  Octave  to  conceal  him,  so  that  the  de- 
fendants could  not  reclaim  him.  As  bearing 
on  the  question  of  the  plaintiff's  financial 
ability  to  pay  cash  for  so  valuable  a  horse, 
one  of  the  plaintiff's  wttnessea,  sobject  to  tlM 
defendants'  exception,  was  allowed  to  testify 
that  a  pile  of  bills  which  be  bad  seen  In  the 
plaintiff's  possession  was  four  or  five  Inches 
thick,  and  that  the  deoMDinatlons  of  the  top 
bills  were  fives,  tens,  and  probably  twenties. 
At  the  close  of  the  plalntifTs  evidence,  the 
defendants'  motion  for  a  nonsuit,  on  the 
ground  that  there  was  no  evidence  of  a  de- 
mand, was  denied,  subject  to  exception.  The 
defendants  introduced  evidence  tending  to 
show  that  Bnrke  signed  the  paper  providing 
for  a  conditional  sale  of  the  horse  at  the  desk 
of  one  of  the  defendants,  at  their  office  In 
Boston.  In  May.  1896,  and  that  tt  vraa  signed 
by  one  Hnnt  at  the  same  time  u  a  witness. 
The  plaintiff  claimed  that  Burke  never  sign- 
ed the  paper  In  Boston  at  that  time,  bnt  was 
mduced  by  the  defendanta  to  sign  it  at  a 
later  date  In  Canada,  and  that  Burhe's  signa- 
ture was  afterwards  witnessed  by  Hunt  in 
Boston.  In  support  of  his  contention  on  this 
point,  the  plaintiff  was  allowed,  subject  to 
the  defendants'  exception,  to  Introduce  ex- 
perts to  testify  that  the  Ink  used  by  Buzke 
was  different  from  the  ink  used  by  Hnnt 
The  court,  among  other  things,  in  substance 
charged  the  Jury  that.  If  Burke  by  fraud  had 
purchased  the  horse  from  the  defendants, 
and  afterwards  sold  him  to  the  plaintiff,  who 
took  him  without  knowledge  uf  any  fraud 
and  paying  therefor  at  the  time  a  valuable 
consideration,  the  plaintiff  would  hold  the 
horse  against  the  claim  of  the  defendants. 
Tbe  defendanta  excepted  to  these  inatmc- 
lions,  and  also  to  the  refusal  of  the  court  to 
give  the  following:  "If  Burke  obtained  this 
horse  I17  frand.  be  could  not  give  the  plaintiff 


a.  good  title  unless  the  defendants  were 
guilty  of  some  laches  after  they  bad  knowl- 
edge of  tbe  fraud." 

Bumham,  Brown  &  Warren  and  Isaac  W. 
Smith,  for  plaintiff.  Eastman,  Tonng  & 
O'Nell  and  Drury  &  Peaslee,  for  defendants. 

WALLA.CB,  J.  The  evidence  of  one  of  the 
witnesses  that  he  saw  a  pile  of  bills  in  the 
plaintiff's  possession  four  or  ftve  Indm 
thick,  some  of  the  top  ones  being  fives,  tens, 
and  probably  twenties,  was  competent  on  the 
que^tlou  of  the  plaintiff's  financial  ability  to 
buy  so  valuable  a  horse.  This  testhnony 
was  not  mere  conjecture,  but  was  the  state: 
ment  of  facts  which  would  furnish  the  Jury 
some  assistance  In  determining  whether  the 
plaintiff  bad  the  money  to  pay  for  the  horse, 
as  he  claimed  he  did. 

The  motion  for  a  nonsuit  was  properly  de- 
nied, although  there  was  no  evidence  of  a 
demand  upon  tbe  defendants.  A  demand 
and  a.  refusal  are  only  •vldance  of  a  conver* 
ston,  and  a  demand  la  only  necessary  when 
the  etrcnmstancea  as  shown  In  evidence  do 
not  of  themsdves  amoant  to  an  actual  con- 
version. '*To  constitute  a.  CMiverslon  of  cha^ 
tels,  there  must  be  some  exercise  of  dominion 
over  the  property  In  npndlatlon  of,  or  Incon- 
sistent with,  liw  vwnei^  right"  Bvans  v. 
Mason,  04  N.  H.  98,  5  AtL  766;  Baker  v. 
Beers,  01  N.  H.  102,  6  Aa  86.  No  demand 
was  necessary  here,  because  tbe  defendants 
actually  converted  the  horse;  They  took  him 
from  the  plaintiff,  and  held  possession  of  him, 
Hfllmfng  him  as  tbslr  own  pro|ierty.  Thej 
exercised  dominion  over  him  In  exduslon 
and  defiance  of  the  plaintiff's  rights. 

The  evidence  of  the  experts,  that  the  ink 
used  by  Burke  In  signing  his  name  to  the  In- 
strument which  the  defendants  claimed  was 
the  memorandum  of  the  conditional  sale  sign- 
ed by  Bnrke  was  different  from  that  used 
by  the  witness  Bunt,  was  properly  admitted 
In  support  of  the  plalnturs  contention  that 
Burke  was  Indwed  to  and  did  sign  It  at  s 
subsequent  date  In  Canada,  and  as  rebutting 
the  defendants'  cialm  that  It  was  ezeented 
in  Boston,  in  the  pieswce  of  Hunt  U  both 
the  parties  had  algned  the  paper  at  the  same 
desk,  at  tbe  same  time.  It  Is  probable  that 
both  would  bare  uaed  the  same  Ink.  Tlie 
fact  that  they  used  dlffennt  Inks  was  com- 
petent  tot  the  Jury  to  consider  In  determin- 
ing who  was  right  In  regard  to  this  question. 

There  was  no  error  In  the  Instnictions  giv- 
en to  the  Jury,  nor  In  tbe  refusal  to  give 
those  which  the  defendants  requested.  If 
Burke  purchased  tbe  horse  by  fraud  fitHS 
the  defendants,  tbe  contract  was  voidable, 
at  tbe  election  of  the  vendors.  Tbey  were 
entitled  to  afiSrm  it  or  to  rescind  It,  and  re- 
cover the  horse  or  its  value  from  the  foandu* 
lent  vendee.  But  in  the  meantime.  If  the 
vendee,  while  he  was  clothed  with  tbe  pos- 
session and  title  of  the  pn^rty,  sold  it  fior 
a  valnable  consldsratlon  to  om  with  no  bo» 
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tlce  of  the  fraad,  nicb  purcbaser  would  ob- 
tain A  Talld  title.  Tbe  Innocent  purchaser 
has  a  right  to  rely  upon  the  apparent  owner- 
8hip  which  the  vendor  has  conferred  upon 
tbe  fraudulent  vendee,  and  acQuire  from  him 
a  title,  which  is  good  against  the  original 
vendor.  Bradley  v.  Obear,  10  N.  H.  47T, 
479;  Kingsbury  v.  Smith,  18  N.  H.  109;  Far- 
ley v.  Lincoln,  61  N.  H.  6T7,  681;  Sleeper  v. 
Davis.  64  N.  H.  &9.  e  Atl.  201;  Rowley  v. 
Blgelow,  12  Pick.  307;  Ben].  Sales,  H  433, 
443.  The  Instructions  were  In  accordance 
with  this  principle.   Ezceptions  overruled. 

PIKB,  did  not  lit  Tbe  others  con- 
curred. 


STATB  V.  GOX, 

(Bopreme  Court  of  New  Hampshire.  Iferrf- 
mack.   March  11,  1868.) 

OancisiL  Law— FoRHsn  Cowviotioit— Bvidbxo. 

The  orlfrinal  complaint,  with  the  clerk'i 
mlautefl  indorsed  thereon,  showing  that  defend- 
ant pleaded  guilty  and  wa»  fined.  Is  competent 
evidence  of  a  former  eonvictlon.  <m  trial  at  an 
Indictment  fw  a  second  i^^nse. 

Btzceptlons  from  Merrimack  oonnty. 

Edward  Cox  was  convicted  ot  OlnwHy 
keeping  malt  Uaaor»  and  b*  «zotpti.  Bx- 
ceptlouB  overmled. 

Indictment  for  a  teeond  offenae  of  Illegal- 
ly keeping  malt  Uqnor  for  sale.  Verdict  for 
the  state.  Tbe  alleged  former  conviction 
was  before  a  police  coort  and  the  ooiy  rec- 
ord of  It  was  the  original  complaint,  with 
mlnntes  Indorsed  upon  It  by  the  clerk  of 
court,  showing  that  the  defendant  pleaded 
guilty  and  was  flned.  Tite  complaint  and 
ninntea  were  received  In  evidence*  subject 
to  tbe  defendant's  exception. 

George  M.  Fletcher,  for  tbe  Stats.  Daniel 
B.  Donovan,  Almoa  F.  Bnrbank,  and  Albln, 
Martin  &  Howe,  for  defendant 

PTKB,  J.  The  original  complaint  and  tba 
minutes  Indorsed  upon  It  contained  explicit 
evidence  of  all  facts  required  for  extending 
the  Judgment  They  were  the  only  evidence 
of  tbe  Judgment  at  the  time  of  trlaL  1^ 
court  has  authority  to  allow  a  formal  record 
to  be  made  from  them  before  receiving  the 
evidence.  WlUard  v.  Harvey,  24  N.  H.  344; 
Ballou  V.  Smith.  29  N.  H.  580.  The  extend- 
ed record  would  prove  tbe  same  facta  with 
the  same  force  that  the  complaint  and  min- 
ute's proved.  The  defendant  would  receive 
no  benefit  by  tbe  change  In  the  form  of 
proof.  It  la  held  In  Hassachnsetti,  under 
similar  ctrcumstancea,  that  the  complaint  and 
clerk's  mlnntea  are  competent  evidence  ot 
the  Judgment  Pruden  v.  Alden.  28  Pidt 
184,  187;  Oom.  v.  Hatfield,  107  Maaa.  227, 
281:  Good  T.  French,  U6  Mass.  201,  204. 
SimOar  evldoice  waa  received,  apparently 


without  objection.  In  Caouette  v.  Tonns.  67 
N.  H.  ISO.  32  AO.  1B7.  Bxceptkma  over- 
ruled. 

BLODOEIT,  J.,  did  not  alt  The  otbefs 
concurred. 


QUIMBT  V.  WILLIAMS  et  aL    GOULD  v. 
SAME.    TIBBBTTS  v.  BAJCB. 

<8Dpreme  Court  of  New  Hampshlns.  Oooa. 

July  28.  18880 
ICoKTOAOss  —  PatoaiTiKB  —  EsToppBi.  —  FurD  — 

UbKOKS— PLKDOSS— FrADDOLBIIT  ConVKTASCH 

L  Where  a  mortgage  was  given  in  satisfae- 
tioa  of  two  prior  mortgages,  but  the  prior 
mortgages  and  the  aecnred  aoteo  were  not  de- 
livered to  the  mortgagor  or  canceled,  the  as- 
signee of  one  of  the  prior  mortgages,  which 
had  been  transferred  to  him,  as  a  bona  Gde 
holder,  before  the  third  mortgage  was  ^reo. 
is  not  affected  by  the  fact  that  the  mortgagor 
and  the  mortgagee  understood  that  the  third 
mortgage  operated  aa  a  payment  of  the  fonaer 
notes  and  mortgages. 

2.  Two  sQcceouve  mortgages  were  gim. 
The  first  which  waa  recorded,  was  aasigned  to 
defendant  The  mortgagor  subsequently  gave  s 
third  mortgage  to  the  mortgagee,  contemplated 
to  be  in  satiBfaetioB  of  the  two  ih4iw  mortgages, 
which,  however,  were  not  delivered  to  the  mort- 
gagor or  canceled.  Afterwards  the  mortgagor 
conveyed  tbe  land  to  the  mortgagee  in  satis- 
faction of  the  debt  HM,  that  defendant  was 
not  estopped  to  insist  on  his  mortgage^  as 
against  an  assignee  of  the  third  mortgage, 
merely  because  he  asseated  to  said  conveyance, 
and  relied  on  the  mortgagee  to  pay  the  debt 
where  the  note  waa  not  paid  or  canceled. 

8.  Defendant  was  not  estoM>ed  against  those 
who  acquired  mortgages  after  the  conveyance 
In  reliance  on  ststemeota  of  the  original  mort- 
gagor and  mortgagee  that  the  prior  mortgage 
had  been  discharged,  since  such  mortgage  was 
on  record. 

4.  A  $1,700  mortgage  was  ^ven  in  paymeat 
of  prior  mortgagee,  out  the  latter  were  not  can- 
celed or  delivered  to  the  mortgagor.  The  mort- 
gagee assigned  tbe  $1,700  mortgage,  and  aft- 
erwards assigned  one  of  the  mortgages  whiti 
should  have  been  canceled.  Both  assigneea 
were  bona  fide  holders.  HoM.  that  tbe  fights 
of  the  asstgnee  of  the  $1,700  mortgage  woe  su- 
perior to  those  of  the  latter  assignee. 

B.  The  conveyance  of  a  farm  merely  to  enable 
tbe  grantee  to  mortgage  it  back  to  the  grantor, 
aud  thereby  pnpetrate  a  fraud,  does  not  make 
the  mortgage  so  executed  inralid  ia  the  iiaods 
of  a  bona  fide  holder,  hot  her  rights  as  mort- 
gagee are  Junior  only  to  the  incumbrances  oo 
the  farm  which  she  would  have  discovered 
an  examination  of  the  title  at  the  time  she  re- 
ceived the  mortgage. 

6.  A  mortgage  was  dven  In  satisfaction  of 
two  prior  mortgages,  which  were  not  delirered 
to  the  mortgagor  or  canceled.  Subseqaently 
the  property  was  transferred  to  the  mortgagee 
in  satisfaction  of  the  latter  mortage.  Aft^ 
wards  the  mortgagee  transferred  one  of  the 
orior  mortgages  to  L..  a  bona  fide  holder. 
Thereaftw  the  mortgage^  gave  a  nMitgage  oa 
the  land  to  a  bank.  wUch  by  investSgatioa 
would  have  learned,  not  only  that  the  L.  mort- 
gage apparently  was  a  lien  on  the  property, 
but  that  it  was  an  outstanding  iacnmbraace  ui 
the  hands  of  an  assignee  for  value.  Bdd.  dut 
L.'8  rights  were  superior  to  those  of  tiie  oaak. 

7.  liie  fact  that  a  mortgage  is  in  the  hands  of 
the  mortgagee  after  tbe  propertv  has  been 
transferred  to  him  in  payment  of  ue  mortgage 
does  not  necessarily  show  that  the  mortpgpe  is 
invalid. 
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8.  A  mortgage,  thonich  inTalid  in  the  hands 
of  the  mortgagee,  as  against  other  Incumbran- 
ces, because  It  had  been  eauitably  paid  bj  a 
transfer  of  the  property  to  nim,  may  be  valid 
as  against  his  sufaaequent  assignees  or  gran- 
tees. 

9.  The  title  of  a  mortgagee  to  whom  the 
property  is  transferred  In  satisfaction  of  the 
mortgage,  which,  however,  is  not  delivered  to 
the  mortgagor  or  canceled,  Is  not  thereby 
merged  in  his  title  as  owner. 

10.  The  pledgee  of  secured  notes,  to  whom  fs 
delivered  a  certified  copy  of  the  mortgage,  has 
riRhts  saperior  to  those  of  a  junior  pledgee  of 
notes  apparently  gennine,  bnt  not  so  in  fact,  and 
of  the  original  mortgage,  since  the  transfer  of 
the  genuine  notes  was  an  equitable  aasignment 
of  toe  mortage. 

It.  A  person  conveyed  his  farm  to  enable  him- 
self to  raise  money  on  the  grantee's  note  and 
iDurtgage.  but  not  to  devest  himself  of  title, 
and  the  deed  and  mortgage  were  recorded  by 
bim.  The  mortgage  and  note  were  pledged  by 
the  grantor  to  a  surety,  who  was  compelled  to 
pay  the  debt  for  which  be  was  security.  Aft- 
erwards the  grantee  reconveyed  the  farm  to  the 
icrantor.  Bad,  that  the  pledgee  had  a  lien  on 
the  farm  prior  to  subsequent  assignees  and 
grantees  of  the  grantor,  since  he  had  a  right 
to  rely  on  the  record  title. 

12.  A  ooDveyance  of  property,  absolute  In 
terms,  but  without  oonslaerstiont  or  as  a  mere 
security,  is  fraudulent  as  against  the  creditom 
of  the  msolvent  grantor. 

13.  A  conveyance  made  to  defraud  the  credit- 
ors of  the  grantor  is  valid  against  a  subsequent 
purchaser  from  the  grantor  for  a  valuable  -con- 
■ideration.  with  notice  of  the  first  conveyance. 

Separate  bills  in  equity  by  Barah  £L  Qulm- 
tf,  Kenben  H.  Oould.  and  Sarah  Tibbetts, 
req^ectively,  ^^alnst  Blmon  H.  Willlama  and 
another,  praying,  in  substance,  for  a  de- 
terminetlDn  of  tbe  rights  of  the  partlea  as 
xnortgacees  of  certain  real  estate.  Facta 
fonnd  bj  a  referee.   Case  discharged. 

In  tiie  first  case  tbe  following  facti  appear: 
Abigail  Brown  executed  three  mortgages  of 
lier  farm  In  Colebrook  to  the  defendant  Wil- 
liams, as  follows:  One  dated  December  1, 
1S8S,  for  «80O:  one  dated  March  18,  1884, 
for  $600;  and  one  dated  Decembor  18^  1881, 
tor  91,700^  The  last  mortgage  was  Intend- 
ed by  Mrs.  Brown  and  Williams  to  be  In  sat- 
isfaction and  eztlngnlshmoit  of  flie  prior 
mortgages,  tnit  they  were  left  In  Williams* 
possesaton,  wlthont  being  formally  cancel- 
ed or  dlBchaxi;ed.  January  29,  1886,  Mrs. 
Brown  cmrejed  all  her  interest  In  tbe  farm 
to  Wnilams,  and  It  was  then  understood  by 
tbem  that  all  her  notes  were  thereby  paid. 
March  28^  1886^  Williams  executed  a  deed 
of  the  term  to  John  A.  Hammond,  and  took 
a  mor^t^  back  from  him  for  $2JKN1.  The 
purpose  of  this  transaetUHi  was  to  enable 
Williams  to  raise  money  on  tbe  mortgage, 
as  collateral  security.  About  tbe  middle  of 
December,  188S,  Williams  transferred  the 
9800  mortgage  to  Oie  defendant  Parkhnrst 
Soon  after  Mrs.  Brown  conTeyed  the  farm 
to  Williams.  Parfcbnrst  knew  that  she  had 
conveyed  It  to  hbn,  and  that  she  snppoeed  all 
the  mortgage  debts  were  thereby  extinguish- 
ed. Parkhant  relied  upon  Williams*  prom- 
ise to  pay  tiie  note,  but  supposed  the  taxm 
would  be  holden  for  the  payment,  If  Wil- 
liams failed  to  satisfy  the  debt  September 


1,  1886,  ismilams  pledged  Mrs.  Brown's  note 
and  mortgage  of  December  IS,  1884,  for  $1,- 
700,  to  the  National  Bank  of  Newbury,  one 
of  the  defendants,  as  security  for  loans 
made  to  him.  Some  time  In  1886  he  as- 
signed to  the  plaindfF  Quimby.  the  Elam- 
mond  note  and  mortgage  of  March  28,  1886: 
and  March  4,  1887,  he  assigned  Mrs.  Brown's 
note  and  mortgage  for  $500  to  the  de- 
fendant Iamb.  July  28,  1888,  he  mortgaged 
the  Brown  farm  to  the  Bradford  Savings 
Bank,  one  of  the  defendants,  as  part  security 
for  the  sum  of  $12,000.  All  the  mortgages 
are  now  held  by  the  several  defendants,  for 
valuable  considerations  received  by  Williams, 
and  without  the  knowledge  in  fact  at  the 
times  they  took  the  mortgages  of  the  state 
of  the  title.  Tbe  deeds  were  all  duly  record- 
ed, and  all  the  notes  were  Indorsed  by  Wil- 
liams. 

The  facts  In  the  second  case  are  as  fol- 
lows: The  defendant  Norris  gave  Williams 
a  mortgage  on  his  block  In  Colebrook,  dated 
November  24,  1884,  to  secure  the  pigment 
of  three  notes  of  $500  each.  Williams  pledg- 
ed these  notes  to  the  plaintiff  Gould,  who 
now  holds  them  as  collateral  security;  giving 
him  a  certified  copy  of  the  mortga^,  and  re- 
taining the  original.  Subsequently  he  pledg- 
ed three  apparently  genuine  notes  of  $500 
each,  in  all  respects  like  those  delivered  to 
Gould,  and  the  original  mortgage,  with  the 
Bradford  Savings-  Bank,  one  of  the  defend- 
ants. 

In  the  ttiird  case  the  following  facts  are 
found:  May  2.  1885,  Williams  conv^ed  tQ 
the  defendant  Hammond  a  farm,  called  the 
"Stock  Farm."  and  took  a  mortgage  ba<^  of 
the  same  date  for  $1,000.  jSoon  after  this, 
Williams  pledged  the  mortgage  and  note  to 
the  defendant  Blodgett,  to  tndemnl^  blm 
for  signing  a  note  as  surety  for  Williams, 
which  note  Blodgett  has  paid.  March  25, 
1886,  Hammond  reconveyed  the  farm  to  Wil- 
liams, bat  the  deed  was  not  recorded.  The 
purpose  of  the  conveyances  between  WO- 
Uams  and  Hammond  was  to  enable  the  for 
mer  to  raise  money  on  the  tatter's  note  and 
mortgage,  but  not  to  devest  WUlIams  of  his 
title.  Hammond  never  entered  Into  posses- 
sion of  the  land,  and  left  the  deeds  with  Wil- 
liams, who  caused  the  first  deed  and  the 
mortgage  to  be  recorded,  without  ttie  knowl- 
edge of  Hammond.  Hammond  knew  ot  and 
consented  to  the  conveyance  to  him,  and  vol- 
untarily executed  the  mortgi^  and  note;  but 
his  conveyance  of  the  farm  to  Williams  was 
made  with  the  understanding  that  Williams 
should  cancel  the  imte  and  mortgage,  which 
he  failed  to  do.  February  4, 1888,  WlUiams 
execnted  a  deed  ot  the  farm  to  the  defend- 
ant Sarah  A.  Tibbetts.  At  that  time  she  let 
him  have  $1,000,  bnt  she  never  took  posses- 
sion of  the  land,  and  WlUiams  has  paid  her 
the  interest  on  the  money  advanced,  and  has 
paid  tb»  taxes  on  the  land.  July  28^  1888, 
Williams  also  execnted  a  mortgage  of  the 
farm  to  ttw  Bradford  Savings  Ban^  tme  ot 
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the  de£eBdaiitB,  paurt  security  tot  a  loan 
to  him  of  112,000.  There  are  mechaaics' 
Uens  on  the  property,  In  taTor  of  the  defend- 
antB  Woodnm,  Bolfe.  and  H.  Hamtaond,  for 
Inmber  and  materials  famished  and  Ubor 
performed  on  a  bnUdlnc  erected  by  Williams 
while  he  was  hi  possession,  and  aoon  after 
his  deed  to  Mrs.  Tlbbetts. 

Bln|:ham  Sc  Bingham,  fw  i^aintlfrs.  Tliom- 
as  F.  Johnson,  Chapman  &  Lang,  Drew  & 
Jordon,  James  I.  Parsons,  and  Jason  H.  Dad- 
ley,  for  defendants. 

PBB  CUBIAM.1  1.  Mra.  Brown's  nuatgage 
to  WllUami  for  fSOO,  which  was  duly  record- 
ed* waa  the  first  of  the  several  Incnmbrances 
placed  vpon  the  Brown  fftrm.  Its  Talldlty 
at  the  time  of  Its  execntl<m  Is  admitted,  and 
It  Is  not  claimed  that  Its  assignment  a  few 
days  later  by  Wnilams  to  Farkbnrtt  was 
defecttre  or  rold.  The  title  to  the  note  and 
mortgage  passed  to  Parkbnrst  before  the 
$1,700  mortgage  was  given,  and  his  rlghta 
wm  not  affected  by  the  fact  that  Ua. 
Brown  and  Williams  understood  that  the  last 
mortgage  opemted  as  a  payment  of  her  for- 
mer notes  to  Williams.  She  might  have  pro- 
tected hersdlf  by  Imlstlng  upon  a  surrender 
of  the  <dd  notes  and  mortgages.  Her  faOnre 
to  do  so  did  not  release  the  mortgage  hi  the 
hands  of  a  bona  flde  holder,  like  FazUnirst 
But  It  la  claimed  that  Etektanrst  is  estopped 
to  bnlit  upon  his  mortgage,  because,  after 
he  learned  that  liis.  Brown  bad  conveyed 
her  equity  In  the  farm  to  Wmtams  tai  liquida- 
tion, as  she  supposed,  of  her  notes,  he  assent- 
ed to  the  tranaactlGn,  and  rdled  upon  WU- 
llams  to  pay  the  $800  note.  Whether  he  re- 
leased Mrs.  Brown  from  her  personal  lla- 
blUty  on  tbB  mato.  It  Is  unnecessary  to  In- 
qnlre;  for  the  note  was  not  paid  or  canc^ed; 
It  Btni  represented  -Qie  debt  which  the  mortr 
gage  waa  given  to  secure,  and  the  case  shows 
^t  Parkhurst  did  not  intend  to  rdlnqulsh 
that  security.  There  are  no  special  equities, 
s«  against  Parkhunf  s  mortgage.  In  tevor  of 
the  Bank  of  Newbury.  When  they  received 
tte  $1,700  mortgage,  they  were  chargeable 
with  knowledge  from  the  record  that  the 
$800  mortgage  was  a  first  lien  on  the  farm; 
and.  as  It  has  not  been  discharged.  It  remains 
a  first  lien.  Nor  have  the  parties  who  ac- 
quired mortgages  of  this  land  subsequently 
to  the  time  Urs.  Brown  conveyed  It  to  Wil- 
liams any  ground  upon  which  to  claim  an 
estoppel  against  Parkhurst.  An  examination 
of  the  record  would  have  given  them  the  In- 
formation that  the  $800  mortgage  wu  ap- 
puently  a  first  Hen  on  the  land,  and  If,  hav- 
ing tbis  knowledge,  they  chose  to  r^y  upon 
Btatemente  of  Williams  and  Mrs.  Brown  that 
It  had  beea  ta  fact  dlBchRi^ed,— if  they  were 
wlllhig  to  take  subsequent  mortgages  with* 
out  having  the  first  one  discharged  on  the 
record,— they,  and  not  the  Innocent  holder  of 
the  first  mortgage,  should  suffer  ttie  conse- 

1  See  footnote  36  AtL  007. 


quenees  of  tfa^  mlsi^ced  nmfidenc^  Wil- 
son V.  Ehnban.  27  N.  H.  300;  Blake  v  WU 
llams,  Se  N.  H.  89:  1  Jones,  Mortf.  I  474. 
As  the  $1,700  mortgage  was  given  In  pay- 
ment of  Mrs.  Brown's  previous  notes  and 
mortgages,  tt  must  take  precedence  of  th-^ 
$500  mortgage,  which  had  not  been  aaaigncd 
and  which  WUllams  might  have  dtocbarged. 
To  bold  that  to  be  a  valid  Incumbrance  in  the 
hands  of  WflUama  agalnat  hla  aabMqoeiit 
assignees  and  grantees  would  be  to  assist 
htan  In  carrying  ovt  hla  ftandiflesrt:  and  dis- 
honest scheme.  He  held  ft  as  a  dfadiarged 
mortgage,  and  his  subsequent  aaalgnees  ajul 
grantees  ate  emitted  to  Ow  bencAt  reaulthi? 
therefrom.  Aa  tke  Nattooal  Bank  of  New- 
bury received  the  $1,700  mortgage  Septembe: 
1,  188fi,  and  as  Wniiams  did  not  assign  the 
$600  mortgage  nntU  March  4,  1887,  Oie  bank 
holds  Its  security  aa  the  second  mortgagee. 
The  next  valid  Incumbrance  la  the  $2,31)0 
mortgage  hdd  by  Mn.  Qulmby.  whkA  was 
pl«>-<ged  to  her  March  28, 1886.  Tlie  fa<^  that 
iillams  conveyed  the  farm  to  Hmmmond 
merely  to  enaUe  Hammond  to  mortgage  It 
baA  to  hhn,  and  t»  pMpetrate  anottwr  fraud, 
did  not  make  the  mortgage  Invalid  In  the 
hands  of  Mrs.  Qulmby,  a  bona  flde  holdtf  f« 
value.  An  examination  of  the  tide  wbea 
she  received  tbe  mortgage  woald  hare  dls- 
dosed  two  vaUd  mortgagca  on  the  Innd.— 
the  one  held  by  Parkhurst,  and  the  $1,700 
mortgage.  At  the  time  WUllams  aaortgaged 
the  farm  to  the  Radford  Savlnga  Bs^  the 
$600  mortgage  ted  been  assigned  to  Lamb. 
By  Investigation  the  bank  wouM  hnre  learn- 
ed, not  only  that  It  had  not  been  formally 
discharged,  and  wparently  constituted  a  Ilea 
on  the  farm,  but  that  It  was  an  eatotandlng 
Incumbrance  In  the  bands  of  an  las'gnrr  for 
value;  and  tbey  are  chargeable  with  that 
knowledge.  Lamb  bad  the  right,  aa  against 
a  subsequent  mortgagee^  to  rely  iqtoa  the 
atate  of  the  record  title  as  It  appeared  wboi 
he  received  his  mortgage;  and  alttioush  Wil- 
liams, his  assignor,  then  held  the  saortengM's 
title,  the  record  disclosed  that  It  wa«  sub- 
ject to  several  tocnmbrancea,  among  wbicli 
was  the  $S00  mortgage.  The  fact  that  U 
was  in  WllUama'  possession  did  not  neces- 
sarily show  that  U  waa  luvalld;  nor  did  the 
fact  that  while  In  hla  hands  It  waa  Invalid 
against  previous  Incumbrances,  because  equi- 
tably It  had  been  paid,  prave  that  tt  conM 
have  no  tores  whm  assigned  by  him.  as 
against  his  subsequent  assignees  or  grantees. 
Lamb  took  the  mortgage  as  a  valid  aad  sub- 
sisting Incumbrance*  so  far  as  WUlianu  was 
concerned;  and  If.  for  some  purpoeea,  it  is 
regarded  In  equity  as  discharged.  It  wonld  be 
plainly  Inequitable  and  un^st  to  allow  Wil- 
liams to  defend  agalnat  It  upon  that  groand. 
and  no  reason  Is  perceived  why  the  bank, 
his  subsequent  grantee,  should  have  the  ad- 
vantage of  that  defense.  There  was  no 
merger  oi  title  In  WfiUams.  1  Jonen,  Uortg. 
I  870. 

2.  WUllams*  ^edge  or  tmntfer  of  the  Noi^ 
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lis  notea  to  Gould  was  an  equitable  assign- 
tneat  oC  the  mortgage  given  to  secure  their 
luiyme&t  (Wlilttemore  t.  Glbbs,  24  N.  H.  484, 
487),  and  tbe  faot  that  the  original  mortgage 
x%-as  not  delivered  to  the  aselgnee  Is  Imma- 
terial. For  the  fraud  practiced  upon  the 
l»ank  b7  WUliamB,  Gould  Is  not  respooslble; 
nor  Is  tbe  ralldlty  ot  hla  security  affected 
thecebr. 

3.  Blodgett  has  the  first  Hen  on  the  stock 
farm.  EUa  claim  Is  not  affected  by  the  fact 
that  WlUlams'  conveyance  to  Hammond  was 
made  for  the  purpose  ot  taking  back  a  note 
iind  mortgage  to  be  used  by  WlUlama  as  col- 
lateral security.  In  that  transaction  there 
was  nothing  that  Imparts  any  element  of 
fraxid  or  InvalidHy  to  Blodgett'a  title.  In 
taking  tbe  note  and  mortgage  he  was  Justi- 
fied In  rely^g  upon  the  record  title,  as  against 
WUUuns,  Hammond,  and  subsequent  jpu>- 
ohas»B.  Tbe  defendants  who  furnished  ma- 
lerlals  for  and  performed  labor  upon  the 
UuUding  buUt  by  Williams  on  the  premlsea 
while  the.  title  was  apparently  held  by  Urs. 
Tlbbetts  have  a  lien  tiiereon,  if-  they  took 
I  be  necessary  steps  to  perfect  It  Pub.  SL 
c.  141,  i  10.  Their  contract  was  with  Wll- 
liams.  They  were  his  creditors,  and  his  eon. 
vcyance  to  Mrs.  Tlbbetts  was  «  fraudulent 
4>ae.  as  to  tbem.  He  remained  In  tbe  posses- 
sion of  the  farui  after  the  conveyance  as  be- 
tore,  managlDg  It  as  his  own,  and  paid  bee 
ibe  Interest  on  the  money  advanced  by  her  at 
the  time  of  tbe  conveyance.  He  also  paid 
the  taxes  on  tbe  place,  and  built  the  building 
nn  Bcoount  of  wblcb  the  liens  are  claimed. 
The  secret  trust  tot  his  benefit  Is  manifest. 
The  deed  was  either  without  consideratlcm, 
or  It  was  Intended  as  security  for  the  91,000 
liaid  by  Mrs.  Tlbbetts.  In  either  event  It 
waa  void  as  against  the  creditors  of  Wit 
liams.  Stratdon  v.  Putney,  63  N.  H.  577.  4 
AtL  876;  WatklQS  v.  Arms,  64  N.  H.  00,  6 
Atl.  82.  But  the  Bradford  Savings  Bank, 
Itelng  a  subsequent  grantee  or  purchaser 
from  Williams,  Is  not  entitled  to  tbe  protec- 
tion afforded  creditors  by  the  statute  of 
Kllzabeth  against  fraudulent  conveyances.  A 
<-unveyance  made  to  defraud  tbe  creditors  <tf 
t  be  grantor  Is  valid  against  a  sabseqnait  pnr- 
<-Iuisa:  for  a  valuable  consideration,  with  no- 
tice of  tbe  first  conveyance.  Stevens  v. 
Morse,  47  N.  H.  632.  As  was  said  In  tbat 
oase:  "Tbe  grantor  can  recover  neither  tbe 
land  Itself,  nor  its  value.  This  rule  has  beoi 
adopted  'with  a  view  to  deter  from  and  dis- 
courage such  fraudulent  acts.*  But  the  adop- 
tion of  the  doctrine  that  a  purchaser  for 
value,  wltb  notice  from  the  fraudulent  gran- 
tor, can  take  the  land  away  from  the  fraudu- 
lent grantee,  amounts  to  a  nullification  of  tbe 
preceding  rule;  for  this  would  give  back  to 
tbe  grantor,  not,  indeed,  bis  land,  but,  what 
Is  the  same  thing;,  Its  value.  •  •  •  .Such  a 
doctrine  would  encourage,  rather  than  re- 
press, conveyances  to  defraud  creditors,  for 
It  diminishes  the  chance  of  loss  to  tbe  debt- 
or." The  lesoU  Is  that  Mis.  Tlbbetts,  under 
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her  deed,  has  a  claim  to  tlie  land  superior  to 
tbat  of  the  bank.  Case  discharged. 


CARPENTBB.  J^'  did  not  alt 

concurred. 


Tbe  others 


SUBURBAN  ELECTRIC  LIGHT  &  POWBB 
CO.  V.  INHABITANTS  OF  BAST 
ORANGE  TP. 

(Court  of  Chancery  of  New  Jersey.    Dec.  9, 

1898.) 

HcitlCIPAI.  CORroRATIONB— KlRCTRIOITT— PSRMIB- 

BioM  TO  Btimno  Wibss— How  Uiuhtsd— Dbsio- 
natio:t  or  Stmebts— RieBTS  AcquiKBt>— Elec- 
tric LlOBT  WiRKB. 

1.  Act  April  21,  1686  (P.  p.  322).  author- 
ises electric  light  companies  to  erect  poles  for 
wires  on  highways,  except  that  in  incorporated 
cities  and  towns  permission  must  be  obtained, 
and'  the  streets  to  be  used  dMignated.  Act 
March  10,  1873,  S  6,  subd.  9  (P.  L.  p.  824), 
being  a  portion  ot  the  a^lement  to  East 
Orange  township  charter,  empowers  the  town- 
ship  committee  to  regulate  or  prevent  the  erec- 
tion OT'  maintenance  of  any  post,  erection, 
or  projection.  In  or  over  anj  street  or  bi^way. 
and  to  remove  the  same  if  erected.  Tbe  com* 
mittee  passed  an  ordinance  requiring  permis- 
sion to  be  first  obtained  to  erect  poles  for  sach 
wires.  BeltL,  that  a  resolution  was  snfBcient 
to  grant  such  permission. 

2.  Act  ApTir21,  1806  (P.  L.  p.  322),  author- 
izing electric  light  companies  to  erect  poles  on 
hixhways,  provided,  however,  that  la  incorpo- 
rated cities  and  towns  permissioB  must  be  first 
obtained,  and  tlie  streets  to  be  used  designated, 
does  not  necessitate,  a  designation  oC  streets 
in  a  resolation  of  a  mnniripality  to  permit  the 
erection  of  poles  and  ^ao  the  stringing  of  wires 
where  only  the  antbortty  to  string  wires  wss 
exercised. 

3.  Under  Act  April  21, 1806  (P.  L.  p.  822),  ao- 
thorizing  electric  light  companies  to  erect  poles 
on  highways,  and  providing  tbat  in  Incorporat- 
ed municipalities  permission  must  be  first  ob- 
tained, when  permission  has  been  given  by 
resolution  of  a  township,  and  wires  have  been 
strung  pursuant  thereto,  the  company  has  a 
presumptively  perpetual  franchise  in  the  use 
of  the  streets,  subject  to  the  ext^cise  of  tbe 
police  power,  and  not  a  mere  revocable  license. 

4.  Act  April  21,  1806  (P.  L.  p.  322),  authoi^ 
izing  electric  light  companies  to  erect  poles  and 
wires  on  public  roads  or  highways,  so  as  not 
to  endanger  the  safety  of  the  traveling  public, 
and  providing  that  in  Incorporated  municipal- 
ities permission  must  be  first  obtained,  is  pre- 
sumed to  have  been  enacted  with  the  dansm- 
ous  ctiaractcr  of  electric  ligbt  wires  in  mind; 
and  hence  permission  to  a  telephone  company 
to  erect  poles  does  not  preclude  tbe  stringing 
of  electric  1I|^  wins  on  tbe  some  poles  by 
another  company,  which  has  permission  to 
string  wires. 

rail  by  the  Snbnrban  Qectrle  I^^t  ft  Power 
Company  against  tbe  inhabitants  fit  Bast  <^ 
ange  township  In  the  county  of  Essex.  Heard 
on  bill  and  affldttvlts  and  answer  and  afflda- 
Ttts  <m  an  order  to  show  cause  irtiy  an  In- 
junction shoubl  not  issne.    Injunction  Issued. 

C.  W.  Biker,  for  complainant  P.  Wood- 
ruff, for  defendant 

PITNEX,  V.  a  The  complainant  Is  a  cor- 
poration organised  imder  tbe  general  corpora- 
tion act  for  the  purpose  of  supplying  electric 
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llgbt  and  power,  and  In  the  ezerdse  of  Its  cor- 
porate rigbts  has  itmng  certain  electric  wires 
along  a  street  known  as  Central  aTenue, 
within  the  territorial  limits  of  the  defendant, 
the  township  of  Bbst  Orange.  The  municipal 
antborltles  of  that  town  threaten  to  remove 
said  wires  by  force,  and  the  object  of  the  bUl 
Is  to  restrain  such  threatened  action.  The 
wires  In  question  are  atmng  upon  poles  be- 
longing to,  and  hj  the  permission  of,  a  tele- 
phone company,  which  poles  were  erected  and 
are  maintained  Iswfnlly,  and  the  right  of  the 
company  so  erecting  them  to  maintain  the 
same,  so  far  as  the  municipality  la  conconed. 
Is  not  challenged.  It  was  admitted  that  the 
wires  are  maintained  at  such  a  height  aa  not 
In  any  wise  to  Interfere  with  the  use  of  the 
streets.  The  right  of  the  complainant  to  so 
maintain  the  wires  Is  based  upon  the  act  of 
Hay  10. 1884  (F.  L.  p.  831).  which  was  in  sub- 
Btance  re-enacted  by  the  act  ot  AprO  21, 1886 
(P.  L.  !>.  322).  That  act  ivovldes  that  a  com- 
pany like  the  complainant  "shall  bare  full 
power  to  use  ^e  public  roads  or  highways, 
streets,  avennes  and  alleys  bi  this  state  for 
the  purpose  of  erecting  posts  or  poles  on  the 
same  to  sustahi  the  necessary  wh-es  and 
fixtures,  upon  first  obtaining  the  consent  In 
writing  of  the  owners  of  the  soil,**  with  a  pro- 
vision that  "no  jMsts  or  pedes  shall  be  erected 
In  any  street  of  any  Incorporated  dty  or  town 
without  first  obtaining  from  the  Incorporated 
dty  or  town  a  designation  of  the  street  in 
which  the  same  shall  be  placed,  and  the  man- 
ner of  placing  the  same,  and  that  the  same 
shall  be  so  located  as  In  no  way  to  interfere 
with  the  safety  or  convenience  of  persons 
traveling  on  or  aver  the  said  roads  and  high- 
ways, and  that  the  public  streets  In  any  of 
the  Incorporated  cities  and  towns  of  this  state 
shall  be  subject  to  such  regulations  as  may  be 
first  imposed  by  the  corporate  anthorltles  of 
such  cities  and  towns."  The  township  com- 
mittee of  Blast  Orange,  by  a  spedal  charter, 
are  authorized  by  subdivision  9  of  section  6 
of  the  supplement  to  the  act  organising  the 
township,  which  supplement  was  passed 
March  10,  1878,  "to  prevent  or  regulate  the 
erection  or  maintenance  of  any  awning,  atoop, 
steps,  platform,  bay  window,  swinging  gate, 
cellar  door,  area,  descent  Into  a  cellar  or  base- 
ment, sign,  banner,  post  or  erection  or  projec- 
tion of  any  kind  In,  over  or  upon  any  street  or 
highway  or  public  place,  and  to  remove  the 
same  when  already  erected,  at  the  expense 
of  the  owner  or  occupant  of  the  premises  In 
front  of  which  the  same  may  be."  P.  U  p. 
324.  By  authority  of  that  section  alone,  on 
the  11th  of  October,  1886,  the  township  com- 
mittee passed  an  ordinance  regulating  the 
mode  In  which  telegraph,  telephone,  or  electric 
light  poles  should  be  erected  In  the  city;  and 
the  fourth  section  of  that  ordinance  provides 
that  "all  telegraph,  telephone  or  electric  light 
wires  shall  be  placed  so  as  to  hang  not  less 
than  twenty  feet  above  the  street  crossing 
over  which  they  are  drawn."  That  is  the 
only  provisitm  In  that  ordinance  as  to  the 


stringing  of  wires.  On  the  IStli  of  Febru- 
ary, 1880,  the  township  committee  peased  sd 
ordinance  which  provides  "that  do  penra  or 
persons  shall  run  or  8Qq>end  aeroH  m  tbron^ 
any  public  street  in  this  townah^  ai^  dectrtc 
wire,  except  at  railroad  crossdngs,  without  first 
obtaining  the  permission  of  the  township  com- 
mittee." Subsequently,  on  the  14tb  of  Octo- 
ber, 180S,  the  township  committee  adapted  the 
following  resolution:  "Resolved,  tbMt  consent 
be,  and  the  same  Is  hereby,  given  to  the  Sab- 
urban  Electric  Ught  and  Farni  Company  [the 
complainant]  to  erect  pedes  and  string  wlies 
wltiiln  this  township  for  electric  lighting  pnr- 
posea,  subject  to  all  the  fffovltfona  and  re- 
strictions contained  In  the  ordinance  ot  the 
township,  and  especially  of  a  certain  ordi- 
nance eotitied  *An  ordinance  regolathig  the 
erectim  of  tdegraiA,  tdepbone  and  dectrie 
Ught  poles  In  the'  township  of  Bast  Orange; 
adopted  October  11, 1886:  i^orided,  liowever. 
that  no  poles  shall  be  erected  wfOUn  ihe  Vats 
of  any  accepted  street  witiiln  the  township 
without  the  further  consoit  of  the  townrii^ 
committee."  It  is  alleged  1^  complainant 
and  admitted  by  the  defendant,  Oiat  Omtral 
avenue,  along  whldi  tbe  wires  in  qnestim  sre 
suspended.  Is  not  an  accepted  street,  bat  Is 
a  street  within  the  contnd  and  jurisdiction  cf 
the  Essex  county  park  commlsBlon,  sol^lect  to 
certain  reserved  rights  in  the  defendant.  Un- 
der this  resolnthm  the  wires  In  question  were 
strung  upon  the  pedes  of  ^  Mepbone  com- 
pany, as  we  have  seen,  by  its  oonsoit.  It 
was  hdd  by  Vice  Ohancklor  Bm^y  In  Inhab- 
itants of  Summit  Tp.  v.  New  Tork  ft  X.  J. 
Telephone  Co.,  41  Aa  14«,  that  the  langnagt- 
of  the  telephone  act,  whldi  Is  substantiall}- 
the  same  as  that  of  the  dectric  I^t  act 
above  cited,  gave  flie  telq»hone  ccHporatkin 
the  right  to  string  wires  over  tiie  streets  with- 
out the  consent  of,  and  subject  only  to  iHoper 
regulation  by,  the  munldpal  authorities.  The 
r^ulation  contained  In  the  wdlnance  of 
defendant  herein  of  October  11, 1886;,  provides 
only  that  the  wires  shall  be  strung  a  certain 
number  of  feet  above  the  street  No  other 
reguUtion  has  ever  been  ordained.  The  later 
ordinance  of  February  10,  1880,  provides  that 
wires  shall  not  be  suspended  across  any  street 
without  first  obtaining  permission  of  the 
township  committee.  That  permiEsion  wsii 
given  by  the  resolution  of  October  14,  iSO-'i. 
And  I  am  of  the  opinion  declared  by  JustK-^ 
Reed  In  Hudson  Telephone  Co.  v.  Jersey  Citr. 
49  N.  J.  Law,  903,  8  Ati.  123,  at  page  307,  ix' 
N.  J.  Law,  and  page  125,  8  Ati.,  tiiat  a  resohi- 
tion  was  quite  suflldent  to  give  such  a  per- 
mission, and  that  an  ordinance  was  not  neces- 
sary for  that  puriKffie. 

This  conclusion  renders  it  unneces^ry  to 
conilder  the  debatable  questions:  (1)  Wheth- 
er or  not  the  authority  given  by  the  atuve 
recited  ninth  subdivision  of  section  6  of  the 
defendant's  supplement  of  March  10,  1873  (P. 
L.  p.  324),  authorizing  It  to  prevent  certafo 
erections,  by  Its  true  conatmction  induded  the 
right  to  prevent  flie  stringing  of  vires  ebsr> 
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fed  wlfli  ^eetrlcHy;  m  (2)  wbeth^,  If  snch 
aatboril7  was  given.  It  was  not,  In  effect  re- 
pealed hr  tiie  act  authorising  electric  light 
companies  to  strli^r  tbelr  wires,  subject  to 
proper  r^nilatlona  hf  tiie  municipal  autborl- 
Uea.  Vice  Chancellor  Bmery  in  the  Summit 
Tp.  Case,  above  dted,  hdd  that  a  right  to 
regulate  dM  not  include  a.  rlgbt  to  ataolntely 
prevent  the  strlngtng  of  audi  wires.  It  Is 
urged  against  the  value  of  the  pormludve  res- 
olution of  October  14. 18M^  Oat  it  la  entirely 
general  In  Its  character,  and  Inefficient,  be- 
cause It  does  not  designate  any  street  In  which 
the  wires  shall  be  strung.  The  answer  to  this 
la  that  the  provision  of  the  act  requiring  such 
designation  appUea  only  to  the  erectloo  of 
ptrfes,  and  not  to  the  stringing  at  wfres.  This 
fs  the  necessary  result  of  the  decision  of  Vice 
Ohancellor  Sknery,  above  referred  to.  In  sup- 
port of  ttls  position,  however,  the  defuidant 
dtes  tiie  case  ot  M^eta  v.  Blectzlc  Co.,  60 
J.  Law.  350,  87  US.  But  that  case  re- 
lates entirely  to  the  erection  of  poles^  and 
varies  from  this  In  tb»t  It  was  a  suit  tiie 
state,  <Hi  the  relation  of  property  owners,  to 
set  aside  an  ordlnanee  of  tiie  dty  which  had 
authorised  an  electric  company  to  set  poles 
generally  In  any  and  all  of  the  streets  with- 
out dealgnating  any  particular  streets,  and  un- 
der that  antbority  the  dectrlc  company  pro- 
posed to  set  pedes  atong  tbe  lands  of  the  pros- 
ecutors. The  ordinance  was  set  aside  as 
against  tbe  prosecutors. 

It  Is  also  mged  that  flie  resi^tton  adds 
notUng  to  the  force  of  tbe  provisions  of  the 
act  of  the  l^Mature  giving  gaieral  authority 
to  the  complainant  cotporatlcm  to  string  wires 
over  streets.  This  b  true,  and  it  Is  only  nec- 
essary to  add  that  the  permission  given  by 
the  act.  as  we  have  seen.  Is  quite  sufficient  of 
Itself  to  anthorlBe  the  mete  act  of  atapeaiBDg 
wires  across  the  streeL  No  action  on  the  part 
of  tbe  municipal  autlunlHes  was  necessaiy  to 
authorise  It  The  true,  proper,  and  only  of- 
fice of  ttie  permissive  resolution  in  question 
was  to  Gotmteract  and  suspend.  In  fftvor  of  the 
complainant  tiie  restrictive  eflTect  whatever 
that  may  have  been,  of  the  ordinance  of  Feb- 
ruary- 19.  18^  No  rlfdit  was  reserved  to  tbe 
township  authorities  In  the  resolution  of  Oc- 
tober 14,  iSX,  to  revoke  the  same,  nor  was 
aziT  limitation  fixed  upm  Qie  time  during 
which  the  wires  strung  under  It  should  re- 
main. A  resolution  resdnding  tiut  resolution 
was.  after  ttie  stringing  of  the  wires,  pused 
by  the  munldpal  authorities,  and  It  Is  chtlmed 
by  the  defoidant  tiut  it  waa  authorised  to 
make  such  resdsslou,  and  that  when  rescind- 
ed, the  authority  ta  the  complainant  to  main- 
tain Ita  wires  ms  destroyed.  This  wvament 
la  based  upon  the  ground  tiiat  the  pennlssfoa 
waa  a  mere  license,  revocable  at  tiie  pleasure 
of  Hie  licensor.  I  am  uaaUe  to  ad^t  that 
view.   Considering  it  as  a  mere  license,  it  Is 


stm  a  license  which  has  been  aded  upon,  and 
may  not  be  rev<Aed  at  the  pleasure  of  the 
licensor.  In  support  of  this  proposition  I  r^ 
fer,  without  dtlng  at  length,  to  the  clear  and 
forcible  language  and  reasoning  of  Justice 
Reed  In  the  case  of  Hudson  Tdephone  Co.  t. 
Jersey  City,  40  N.  J.  Iaw,  808.  8  Aa  123,  at 
pages  806,  806.  4B  N.  J.  Iaw,  and  pages  124, 
125,  8  Ati.  Iftoeover,  tiie  complainant's  rigbt 
to  string  the  wires  does  not  dqtend  alone,  If 
at  all,  upon  the  consent  of  the  munldpal  au- 
thorities; It  relates  back  to  the  legislative  au- 
thority  to  string  and  maintain  the  wbres  iqwo 
certain  omdltlons.  No  time  Is  find  the 
legldatlve  autiiorlty  fbr  tbe  ooottnoanoe  <tf  the 
exerdae  of  the  fraadilse,  and  the  grant  must 
be  presumed  to  be  popetnsl.  subjeet,  It  maj 
be.  as  It  probably  Is,  to  tbe  right  of  the  legis- 
lature to  exercise  upm  It  Its  pdloe  poweni 
from  time  to  tlnu^  as  It  In  Its  wisdom  may  ass 
fit 

It  la  further  urged  by  tiie  defendant  that  tbe 
original  grant  to  the  tOesHiaoe  company  of  ttw 
ri^t  to  oeet  poles  was,  by  ImpUcatkn,  n- 
stricted  to  the  right  to  use  them  for  the  pnr- 
pose  of  sustaining  trigphonw  wires  wUA  are 
of  a  mue  harmless  diaractor  than  dectxic 
Ugbt  wires.  It  Is  urged  tiiat  tiie  latter  aza 
dangerous  In  thdr  nature,  and  tiiat  tiie  grant 
to  erect  tiw  pdes  should  be  construed  ss  re* 
strlctive  In  tiut  respect  I  am  unable  to  adt^ 
that  view.  Tbe  dangerona  duracter  ot  tiiS 
wires  must  be  presumed  to  have  been  In  the 
mind  ot  the  leglslatnre  when  It  gave  tiie  goa- 
eral  power  above  referred  ta  The  poles  an 
the  private  property  of  flie  td^thooe  com- 
pany, and  they  have  a  riifht  to  use  tiwra  as 
th^  dioose,  so  long  aa  thcgr  do  not  malntalB  a 
public  nulssnoe.  If  they  are  too  small  to  bear 
the  wdght  that  Is  put  upon  them,' or  have  be- 
come weak  fn>m  age.  It  Is  im^Uy  within  the 
power  of  the  mqaldpalliy  to  oeAtr  than  to  be 
replaced,  and  made  safe.  And  the  esse.  In  my 
Judgment  must  be  viewed  precisely  aa  If  those 
poles  stood  upon  private  ground,  as  me  tbe 
fact  In  the  Summit  Tp.  Case,  above  dted.  Tbe 
rights  of  the  owners  of  the  sofl  whldi  supports 
the  pdes  upm  which  the  wires  In  question  are 
strung  are  not  bete  tNroveht  hi  question.  They 
are  quite  dlstlnd  firom  the  rli^ts  of  flie  public 
hi  the  street  snd  cannot  In  my  Judgment  be 
Invoked  1^  the  defendant  In  su^iort  of  Its  iwo- 
posed  adlon,  for  the  simple  and  all-eaffldent 
reason  that  it  Is  not  within  the  scope  of  tiie 
power  of  the  dtfendant  to  enforce  those  rights. 
The  proposed  action  of  tiie  common  councfl  is 
probably  exdted  by  a  desire  to  compel  the 
electric  Ugbt  ccmipany  to  place  Ite  wires  under 
ground.  It  Is  not  Intended  this  dedslon  to 
totlmate  any  oplnkm  as  to  the  power  of  mu- 
nldpal authorities,  under  the  present  state  of 
tile  law,  to  bring  about  tiut  result  by  ptaper 
munldiMl  action.  I  win  advise  an  order  that 
an  injunction  do  Issue  pending  tiw  suit 
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(K.  J. 


OUMMIXG  T.  T.  A.  GILLERPIK  CO. 


(Oout  of  Btrron  snd  Appeals  of  N«w  Jmay. 
Nor.  22,  1888.) 

Dissenting  (Hilnlon.   For  majority  <^nIont 
see  41  Aa  6»3. 

QARBISON,  3,  The  red  Ughta  were  notice 
tbat  tlie  highway  was  not  Id  a  safe  condition. 
In  what  part,  or  tn  what  respect,  the  traveler 
must  ascertain  by  a  reasonable  Inspection  of 
the  roadway,  not  by  drawing  Inferences  based 
on  the  supposed  significance  of  the  location  of 
the  lights.  The  defendant  owed  to  the  plain- 
tiff no  further  duty  than  to  notify  her  that 
there  was  danger  ahead.  The  plaintiff  was 
thereupon  charged  with  such  actual  knowl- 
edge as  a  reasonably  careful  Inspection  of  the 
road  would  hare  glTen  her.  She  did  not  In- 
spect the  road  at  all,  and  exercised  no  care 
In  approaching  the  place  of  known  danger. 
The  fact  that  «he  did  this  because  she  ascrib- 
ed to  the  notice  a  meaning  that  It  did  not  le- 
gally bear  was  simply  a  mistake  In  law  upon 
her  part,  not  a  drcumstance  showing  the  ex- 
erdse  of  caution  as  a  matter  of  facL 

I  am  requested  by  the  CHANCELLOB.  and 
VAN  SYCKm^  LIPPINOOTT,  and  VREDEN 
BUHGH,  J7..  to  say  tbat  they  concur  In  these^ 
Tiewfc  / 


HANSON  et  al.  t.  PENNSYLVANIA  R.  CO. 

<Conrt  of  Emm  and  Appeals  td  New  Jcfser. 
Not.  22,  18&&) 


IUlUKMI»-C!B0Stl>i08— DlTfOBEOUS  VbHTOSI 

NSOLIOSSCS.. 

1.  An  attempt  to  drive  over  a  crossing  ahead 
of  a  freight  train,  which  was  In  plain  view, 
and  moving  at  about  eight  miles  an  hour,  in 
svita  of  the  warning  of  the  flagman,  ^ren  when 
toe  driver  had  ahuodant  time  to  avoid  the  dan- 

Ser,  which  results  in  a  coilisioD,  'wherein  the 
river  was  IsiUed,  is  negligence  sofflcient  to  pre- 
vent a  recovery. 

2.  It  b  immaterial  tbat  the  railroad  companj 
was  n^Iigent  In  that  the  flagman  was  careless 
Id  sivlng  the  signal,  or  from  the  faitnre  of  the 
tram  hands  to  ring  the  engine  bell  and  to  blow 
the  whistle. 

Error  to  supreme  court. 

Action  by  Bagleton  Hanson  and  another,  as 
executors  of  Peter  Wilkes,  deceased,  against  the 
Pennsylvania  Railroad  Company.  From  a 
Ju^;ment  entered  on  the  granting  of  a  nonsuit, 
plaintiffs  bring  error.  Affirmed. 

W.  D.  HxM  and  0.  H.  Beasley,  for  plalnUfls 
In  «Tor.  Alan  H.  Strong  and  Charles  B.  Ouni' 
mar^  for  defendant  In  enw. 

LITDIX)Wt  J.  Action  was  bxons^t  In  tbe 
supreme  court  by  the  plaintiffs  In  error  against 
the.  defendant  railroad  company  to  recover 
damages  for  tke  death  of  Mr.  Petoc  Wilkes, 
caused  by  the  wrongful  acts  or  negligence  of 
defendant  railroad  company,  February  18, 
1887.  The  canae  was  trted  at  tbe  Mercn  clx^ 
cult,  and  at  tbe  dose  of  the  plalntltv  case  a 


motion  to  nonsuit,  based  on  contributory  negli- 
gence of  the  deceased,  was  made,  and  granted 
by  tbe  Justice  faoldliog  said  drcult.  Excep- 
tion was  sealed,  and  error  assigned  on  such 
Judicial  action,  and  the  writ  In  this  case 
brought  said  action  here  for  review.  Tben:  is 
no  question  that  tbe  granting  of  the  motkm  to 
nonsuit  la  this  case  waa  right.  The  facts  as 
disclosed  by  the  evidence  of  the  plaintiffs,  and 
aa  to  which  there  la  no  dispute,  are  that  Mr. 
Wilkes,  now  deceased,  drove  from  his  place  of 
business,  on  Canal  street  Into  Greanwood  ave- 
nue. Trenton,  about  midday  of  February  18, 
ISO?,  and  thence  over  the  bridge  forming  part 
of  said  avenue,  going  westerly.  TUs  bridge 
Is  of  the  width  at  tbe  araiue,  and  fnnn  its 
westerly  end  the  avenue  continnea  as  a  paved 
street  to  the  Canal  Bridge,  wbteh  la  a  short 
distance  westerly  from  the  croosing  at  the 
Pennsylvania  Ballroad,  uaed  fenmllr  for  its 
freight  traina,  and  Is  laid  across  tbe  ararae 
nearly  at  right  an^es  therewith.  Between 
this  crosidng  and  the  westerly  of  the 
avenue  brld^  there  la  a  distance  ot  about  44 
feet  of  pared  avrane  or  hlgbway,  dear  and 
open.  On  the  day  mentioned,  Mr.  WOkM. 
who  was  familiar  with  thto  locaUty  and  Its 
Burrouodings,  drove  In  a  light  carrlasc^  drawn 
by  a  shigle  horse,  across  the  avenue  InUge. 
going  at  the  gait  of  aboitt  eight  raltea  an  hour. 
When  be  reached  tha  west  end  of  tbe  bridge, 
be  did  not  slack  up  the  gait  at  his  horae.  but 
drove  on  tor  the  crosaing.  Aa  ha  readied  tbe 
west  Old  at  tbla  avenue  bridge,  a  bacdUng 
moving  freight  train  had  Just  entered  on  and 
was  gohig  on  and  ovor  tbe  said  r^lroad  oust- 
ing. In  bis  plain  view,  moving  at  about  eight 
miles  an  bonr,  and  rapidly  abutting  for  the 
time  any  passage  over  the  crosaing.  Mr. 
Wilkes  did  not  pull  up  his  horse,  or  check  his 
speed,  or  halt,  bnt  conthined  on,  attemptli^  the 
dangerous  ventura  of  driving  avvr  tbat  cross- 
ing ahead  of  tbe  approadilng  train,  and  he 
persisted  in  this,  against  tbe  protesting  action 
of  the  flagnuB,  and  his  efforta  to  cbecic  hhn. 
When  be  reached  the  west  end  of  the  avenue 
bridge,  and  even  when  the  flagman  tried  to 
check  blm,  be  was  safe,  and  had  abnndance 
of  time  and  place  to  avoid  any  lUk.  or  dangiT. 
It  was  his  duty  to  stop  and  wait  tutU  the 
moving  backing  train.  In  his  clear  Tlew,  had 
left  or  passed  over  the  crosaing.  But,  having 
hia  horse  well  In  band,  and  detemdned  on  his 
venture,  be  drove  to  oske  side  ut  tbft  fl^Tnan, 
passing  him.  and  made  for  the  crossing,  tak- 
hig  the  riaka.  He  failed  to  dear  tt  and  tbe 
approaching  train  atrnck  and  cau^t  the  rear 
tMirt  of  his  carriage,  pushing  It,  and  crusUng 
It  en  and  along  the  railroad  tracka,  and  Mr. 
Wllkea  hi  a  few  moments  was  drawn  ont  from 
the  wreck,  fatally  Injured.  It  may  be,  aa  was 
argued  by  the  daliUlffs,  Uut  the  railroad  com- 
pany was  negUgntt  in.  Ita  flagman  being  Ineit 
and  careless  In  glvhig  signal,  and  hi  tbe  fail- 
ure of  the  train  bands  to  ring  tbe  «tglne  bell 
and  to  sound  the  locomotive  whistle;  bnt  tttls. 
If  true,  did  not  In  the  least  excuse  or  Justif; 
or  warrant  the  nei^igence  and  otter  lack  of 
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ordinary  piadence,  care,  and  precantloD  on  tbe 
part  of  Bfr.  WUkes  as  to  hia  own  aafety  and 
protection  imder  the  drcnmstsnces  of  tbls  case. 
Sncli  neffllgence  of  the  company's  employes,  it 
tiiere  was  any,  was  no  ezcnse  for  hts  temerity. 
Tbe  Injuries  which  came  to  Mr.  Wilkes  on  the 
occasion  referred,  and  which  reenlted  In  his 
deatb,  were  brought  about  from  hia  own  negli- 
gent conduct  Tbe  judgment  of  the  supreme 
court  Is  affirmed. 


0BA7  T.  FOLWBLI*  et  aL 

(Ooort  of  Cbanceiy  of  New  Jersey.   Not.  26, 

1898.) 

niAUDOLtVT  COKTBTANesA— KtOBT  Or  ACTIOK — 
BOBUQCailT  CRBDITORe— PitOPeHTT  OUTSIDB 

State— Fa  aud—Etidkxce— D  SCREE. 

1.  When  shares  of  stock,  although  stiU  stand- 
ing in  the  name  of  the  assignee  .on  tbe  oom- 
pany'B  books,  appear  to  have  been  levied  npon 
and  sold  by  a  judgment  creditor  of  tbe  as- 
signor, and  it  is  not  shown  that  the  purchaser 
has  experienced  any  difficulty  in  obtaining  a 
transfer,  the  title  of  the  purchaser  cannot  be 
enforced  or  the  assignee's  lien  be  removed  in 
an  action  by  the  judgment  creditor  to  set  aside 
tbe  assignmait  as  fraudulent. 

2.  Where  conveyed  real  estate  lies  outside 
the  state,  and  therefore  not  subject  to  tbe  lien 
of  a  judgment  obtained  within  tiiie  state,  tbe 
courts  thereof  have  no  jurisdiction  to  set  aside 
snch  conveyance  as  a  fraud  upon  such  cred- 
itor. 

3.  Where  a  transaction  is  capable  of  two  con- 
structions, one  that  comports  with  honesty, 
and  one  with  dishonesty,  the  former  should  be 
adopted  by  the  courts. 

4.  A  husband  owing  18,000,  and  having  a 
suit  pending  af^ainst  him  on  another  claim, 
transferred  to  his  wife  property,  part  of  which 
was  worth  about  $4,000,  the  other  part  being 
labor  claims  against  an  Insolrent  railroad  of 
doubtful  value,  receiving  tbe  nent  day,  in  con- 
Aideration  thereof,  $6,000  frmn  the  wife's  sepa- 
rate estate,  which  was  used  by  him  to  pay  oia 
debts.  The  wife  testified  that  the  money  was 
furnished  to  buy  the  labor  claims  when  in  fact 
it  was  used  to  repay  money  borrowed  to  pur- 
chase such  claims.  The  wife  supmvted  the 
family  out  of  her  separate  estate.  She  subse- 
quently turned  over  to  her  husband  the 
ATuounts  realized  on  the  clehns.  The  husband 
afterwards  paid  the  judgment  reudered  against 
Ikim  in  the  suit  pending  at  the  time  of  the 
tranfifer.  HeUI,  that  the  transfer  was  not 
fraudulent,  although  tbe  wife  may  have  had 
notice  of  the  husband's  intent  to  defeat  the 
debt  involved  in  the  pending  suit 

5.  Where  a  conveyance  is  made  for  the  pur- 
pose of  defeating  a  single  creditor,  who  Is  aft- 
erwards paid  Id  full,  and  there  were  no  other 
current  creditors  who  might  have  been  hiader- 
er  or  delayed,  and  there  was  no  immediate  in- 
tention to  engage  In  a  hazardous  business  and 
become  indebted,  a  creditor  who  became  so 
rears  aftera'Srds  cannot  set  up  the  old  fraud 
m  avoidance  of  the  conveyance. 

6.  A  husband  conveyed  directly  to  hia  wife 
all  his  rights  in  the  estate  of  his  father.  Short- 
ly afterwards  be  made  soother  conveyance  to 
ber,  through  a  third  person,  of  certain  prop- 
erty received  from  his  father's  estate,  covering 
nil  the  property  so  received  to  which  his  title 
had  been  perfected.  He  afterwards  obtained 
title  to  certain  land  in  anotbtr  state,  from  such 
instate,  but  the  former  conveyance  was  not  re- 
(.•orded  in  such  state.  Held,  that  there  was  no 
eouTeyance  of  the  property  outside  of  the 
atata. 


7.  A  husband  conveyed  property  to  his  wife, 
who  put  It  in  charge  of  an  agent  to  collect  the 
rents.  The  husband  occasionally  managed  to 
collect  and  retain  some  of  the  rents.  In  let- 
ters from  tbe  wife  to  the  agent,  she  instructed 
him  not  to  allow  the  husband  to  collect  rents, 
and  stated:  "Please  do  not  pay  the  hills  un- 
less very  small,  for  then  it  comes  off  of  my  in- 
come; otherwise,  I  can  get  [my  husband]  to 
pay;  as  the  rents  are  security  for  debt,  I  should 
not  pay  expenses."  Hct4,  that  tbe  conveyance, 
though  absolute  in  form,  was  a  mortgage,  and 
a  judgment  creditor  of  the  hDsbaod  was  en- 
titled to  redeem  upon  payment  to  the  wife 
of  the  consideration  which  she  gave,  less  the 
net  rents  and  profits  and  caah  which  she  may 
have  received  from  the  husband  on  account. 

Bill  by  Alexander  Gray  against  Thomas  O 
Folwell  and  others  to  enforce  judgment 
against  property  alleged  to  be  fraudulently 
conveyed.  Complainant  allowed  to  take  a 
decree  allowii^  talm  to  redeem  proporty  tm 
payment  ot  oonsldeistkm;  otherwlae,  bill  dls- 
mlsoed. 

John  W.  Weaeott,  for  complainant.  Allen 
B.  Endlcott,  for  detendants  Fohr^  and  wife. 

PITNBT,  y.  O.  -  Alexander  Gray,  tbe  com- 
plainant, Is  ft  Judgment  creditor  of  Tbonus 
G.  FolweU,  the  defendant,  and  fllea  hia  bill 
against  Thomas  uid  bis  wife,  Snaan  M.  Fol- 
well,  and  against  tbe  firm  of  FolweU  Bros.  & 
Co.,  composed  of  WllUam  H.  Folwdl  and 
several  others,  asking  the  aid  of  tbla  court 
In  tbe  wfoTcement  of  tala  judgment  aj^lnst 
certain  property  wbleta  be  alleges  "niomaa  6. 
Folwell  baa  conveyed  and  assigned  for  the 
purpose  of  defrauding  his  creditors.  Tbe 
judgment  was  entered  In  June,  1890,  founded 
on  an  Indebtedness  which,  aceordhig  to  tbe 
bill,  arose  on  the  11th  of  April,  18B0,  but 
probably,  as  may  be  Inferred  from  tbe  erl- 
dence,  fonr  or  Are  years  before  that  date. 

Tbe  Mn  attacks  three  transactions:  First, 
a  conreyance  by  tbe  defendant  niomas  to 
his  wife,  Snsan,  set  out  at  lengtb  In  the  bill, 
dated  January  20,  1880,  upward  of  10  years 
before  the  recoTety  of  tbe  judgment  This 
conreyance  was  made  directly  by  Tbomas  G. 
Folwell  to  his  wife,  Susan  H.  Folwell,  in 
consideration,  as  stated,  of  certain  sums  of 
money  adraneed  to  blm  by  bis  wife  out  of 
her  separate  estate,  and  purports  to  grant, 
bargain,  sell,  assign,  transfer,  and  set  over 
to  ber  all  his  rtgfat,  title,  and  Interest  In.  to, 
and  out  of  the  estate  of  bis  deceased  father, 
Bobert  Folw^,  the  same  betaig  a  IHe  estate 
therein;  also,  two  braids  Issued  1^  tte  city 
of  Camden,  for  $000  each,  previously  assign- 
ed by  him  as  collateral  secnrlty  to  tbe  First 
National  Bank  ot  Camden;  and  also  certain 
labor  cbilms  due  by  tbe  Philadelphia  &  At- 
lantic Railroad  Company,  certificates  of  wUcb 
had  been  pnrchased  by  blm  to  tbe  amount,  In 
face  value,  of  about  f  U.O0O.  That  conveyance 
was  acknowledged  by  FolweU.  and  reooxded  ht 
Camden  county  on  Uie  22d  of  January,  1880. 
No  other  conveyance  of  this  property  Is  set  out 
In  tbe  bin,  but  It  appeared  in  proof  that  on  tbe 
9tta  of  Febmary,  1880  (20  days  bitei),  the  de- 
fendant Tbonms  conveyed  to  Mr.  H^tmed,  of 
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Camden,  bj  an  ordinary  deed  of  conreyance, 
certain  lands  In  Camden,  which  are  the 
lands  Intended  to  be  conveyed  by  the  previ- 
ous deed  of  January  20th,  and  Harned  Imme- 
diately conveyed  the  same  to  Mra.  Folw^ 
The  allegation  Is  that  the  flrst-mentloned  deed 
was  made  for  the  purpose  of  defrauding  a 
certain  creditor,  to  wit,  a  Methodist  church 
In  Camden,  which  was  then  suing  Folw^, 
In  the  court  of  chancery,  and  subsequent!} 
obtained  a  decree  against  him  for  some 
000. 

The  next  matter  attacked  Is  an  alleged  as- 
signment by  Thomas  O.  Polwell  to  WlUlam 
H.  Folwell,  of  the  firm  of  Folwell  Bros.  & 
Go.,  of  four  shares  of  the  Second  National 
Bank  of  Atlantic  City,  four  shares  of  the 
Atlantic  City  Safe-Deposit  Company,  fourteen 
shares  of  the  Electric  Light  Company  of  At- 
lantie  City,  together  with  a  lot  of  nnsped- 
fled  Judgment  notes,  mortgages,  book  mc- 
connts.  number  and  amount  and  value  of 
which  are  unknown.  The  allegation  Is  that 
such  assignments  were  made  without  con- 
sideration, either  by  William  H.  Folwell  or 
the  Arm  of  Folwell  Bros.  &  Co.  The  fact  in 
regard  to  that  matter  Is  that  about  the  Ist 
of  January,  1890,  Mr.  Folwell  was  the  owner 
of  the  shares  of  stock  just  menticmed,  and 
had  pledged  them  to  a  bank  In  Camden,  to 
secure  the  payment  of  two  promissory  notes, 
of  $300  each,  and  the  bank  held  the  certUl- 
cates.  He  also,  as  he  swears,  owed  the  firm 
of  Folwdl  Bros.  &  Co.  the  sum  of  $400  for 
borrowed  money,  In  order  to  secure  which  he 
made  an  assignment  to  them  of  the  shares 
of  stock  so  hdd  by  the  Camden  bank,  sub- 
ject, of  course,  to  the  prior  lien  of  that  bank. 
SulMeqnently,  Mrs.  Folw^  sent  to  Folwell 
Broa.  A  Co.  her  check  for  fOOO,  to  pay  the 
Camden  loan;  and  they  appear  to  have  paid 
it.  but,  aa  far  as  appears  In  this  cause,  still 
XiolA  tbe  certificates  of  stock.  It  further  ap- 
pears by  a  paper  handed  up  after  the  hear- 
ing by  the  connsd  of  complainant,  and  not 
mailed  as  an  exhibit,  that  these  shares  of 
stock,  while  still  standing  on  tbe  books  of 
the  company  In  the  name  of  Folwell,  were 
levied  upon  by  virtue  of  an  execution  issued 
upon  the  complainant's  Judgment,  and  sold, 
and  purchased  by  Mr.  Wescott,  and  a  bill  of 
sale  i^ven  therefor  by  the  sheriff  to  him,  and 
that  a  bill  of  Interpleader  was  filed  by  the 
tiauk  against  Folwell.  Folwell  Bros,  tc  Co., 
and  Wescott,  to  settle  the  title  to  the  shares 
of  bank  stock,  with  the  result  that  the  tltie 
was  declared  to  be  in  Wescott.  No  proof 
was  offered  as  to  the  other  shares  of  stock, 
or  as  to  any  difficulty  Mr.  Wescott  has  ex- 
perloiced  In  obtaining  a  transfer  of  those. 
Clearly,  tbe  bill  is  not  framed  with  the  view 
of  enforcing  Mr.  Wescott's  title  thereto,  or 
to  redeem  them  from  any  lien  that  Folwell 
Bros.  &  Co.  w  Mrs.  Folwell  may  hare  vpoa 
them. 

The  next  matter  attacked  is  an  assignment 
alleged  to  have  been  made  at  or  shortly  after 
the  date  of  the  Judgment  1^  Thomas  O.  VtA- 


well  to  the  defendant  WlBlam  H.  Folwell. 
of  all  bis  right,  title,  and  interest  that  be 
then  bad  in  and  to  what  Is  known  as  the 
"Bingham  estate,"  without  further  descrip- 
tion, and  the  charge  is  that  William  H.  Fid- 
well  holds  that  property  in  trust  for  the  Judg- 
ment debtor.  The  Bingham  estate  appears  by 
the  proofs  to  be  the  interest  which  Thomas  G. 
Folwell  received  under  the  will  of  his  Cather. 
Robert  Folwell,  or  else  as  his  heir  at  law,  in  a 
piece  of  land  In  the  state  of  Pennsylvania;  and 
the  allegation  Is  that  the  conveyance  was  made 
without  consldoation.  With  rtsard  to  this 
conveyance,  I  think  that  the  complainant  fails 
on  two  grounds:  In  tbe  first  place,  tbe  esate 
lies  in  the  state  of  Pennsylvania,  and  Is.  of 
course,  not  subject  to  the  lien  of  complainant's 
Judgment;  and  it  Ls  quite  beyond  the  power 
of  this  court  to  make  any  decree  whldi  wQl 
subject  It  to  such  Uen,  or  by  any  decree  ai^ 
It  to  the  payment  of  the  Judgment  Scrvis  v. 
Ndson,  14  N.  J.  Eq.  101.  In  tbe  sectnd  pbce. 
the  proof  is  that  tbe  land  was  already  subject 
to  a  mortgage,— how  mudi  does  not  an»ear,— 
and  that  It  was  conveyed  by  Thomas  G.  Fol- 
well to  his  brother  William,  in  payment  of  two 
notes  of  $5,000  each,  which  Thomas  owed  tbe 
firm  of  Folwell  Bros.  &  Ca,  of  whidi  William 
H.  Folwell  was  the  senior  partner.  Tbe  con- 
veyance was  not  put  In  evidence,  and  no  proof 
WAS  made  of  any  fraud  whatever.  The  only 
evidence  given  was  that  of  Thomas  G.  Fol- 
well, who  swore  to  the  foregoing  facts. 

But  there  Is  another  difficulty  In  mairing  any 
decree  affecting  any  of  the  rights  of  Folw^ 
Bros,  ft  Go.  in  this  cause.  The  solqicens 
against  them  was  returned  "Not  found,"  and 
an  order  of  puUicatkm  was  taken  against 
them,  but  it  does  not  appear  to  have  been  pub- 
lished. Subsequently  Mr.  Ingersoll.  a  solicit- 
or of  Atlantic  City,  filed  a  Joint  answer  for  all 
the  defendants;  and  the  derk  filed  among  flu 
papers  an  appearance  by  Ingersoll  for  these 
defendanta  It  afto'waids  appeared  that  Mr. 
Ingersoll  was  not  empk^ed  by  Folwdl  Bros 
A.  Co.,  but  was  employed.  If  at  all,  by  the  de- 
fendant Thomas  G.  Folwell,  without  their  au- 
thority, and .  that  they  have  at  all  times  re- 
pudiated bis  authority  to  an>ear  for  them,  and 
that  be  has  been  dlsdiarged  also  by  the  de- 
fendanta Thomas  and  wife,  who  i^ieared  fur- 
ther on  and  at  tbe  hearing  by  Mr.  Endioott 
Under  these  drcumstances,  It  Is  donbtful,  at 
least,  even  If  a  case  were  made  against  Fol- 
well Bros.  &  Ca,  whether  It  would  be  aafie  to 
pronounce  a  decree  against  them  without 
bringing  them  Into  court  by  furthn  process. 

With  r^ard  to  the  ctmreyance  made  In  1880 
by  FcdweD  to  his  wlf^  die  drcumstances  are 
these:  Mr.  Folwdl  was,  in  his  youth,  a  dry 
goods  merchant  in  PhUaddphla,  and  carried 
oa  such  buslnesB  up  to  the  year  1878,  when  be 
was  about  84  years  old.  At  that  time  he  was 
stricken  with  paralysis,  and  has  been  a  oon- 
flrmed  paralytic  ever  slnce^  and  has  not  en- 
gaged In  any  regular  buslneas.  His  wife,  the 
defendant  Susan,  bad  a  Urge  separate  estste 
of  her  owii(  whldi  she  recti  Ted  partljr  tnm 


Digitized  by 


Google 


GBAY  T.  FOLWELIi. 


871 


lier  fatbtf,  partly  from  her  mother,  and  partly 
from  two  aunts;  so  that  she  had  a  conslder- 
.ible  Income.— Just  how  much  does  not  appear. 
They  lived  for  many  years,  and  still  UTe,  In 
Atlantic  City.  The  defendant  Thomas  at- 
tempted to  make  some  money  baylns  oom- 
merclal  paper  gi^i  other  pecuniary  claims, 
many,  apparently,  of  doubtful  value.  Anumg 
other  (q>eratlons  of  that  kind,  he  pordiased  a 
la^  number  of  certificates  of  indebtedness  to 
laborcra,  due  by  what  was  then  called  the  Nar- 
row-Gauge Bailroad  Company,  which  was 
built  some  time  prior  to  1880,  whldi  company 
was  embarrassed,  and  finaUy  became  Inscd- 
veut  Many  of  the  certificates  were  held  by 
shopkeepers  and  others  who  bad  taken  them 
from  the  laborers.  As  far  as  I  can  gather 
from  the  evidence,  the  face  of  the  claims 
bought  by  blm  was  about  $13,000,  and  they 
cost  him  about  18.000.  In  order  to  obtain  the 
money  to  purchase  these  and  other  commer- 
cial paper,  he  borrowed  money  of  a  bank  In 
Camden  upon  his  own  paper.  Indorsed  by  some 
good  Indorser,  and  also  placed  some  collateral 
with  the  notes  In  the  bank.  In  1880  he  owed 
$6,000  or  $8,000.  partly  for  money  borrowed 
from  the  banks,  and  partly  to  merchants  along 
the  line  of  the  railroad  from  whom  he  bad 
booght  these  certificates  of  Indebtedness  called 
"labor  claims."  He  p(»sessed  at  that  time  a 
life  estate  In  some  14  houses  and  lots  In  Cam- 
den, two  bonds  of  the  dty  of  Camden  of  $600 
each,  whldi  were  pledged  as  collateral  to  one 
of  the  banks  for  notes  discounted,  and  these 
labor  claims,  which  had  cost  him  about  $8,000. 
At  that  time,  as  I  understand,  the  existence  of 
his  Interest  in  what  was  called  the  "Bingham 
estate"  was  unknown,  or  at  least  its  value  was 
unknown.  He  swears  that  It  was  not  known 
at  the  time  of  the  death  of  his  father,  but  was 
discovered  afterwards.  To  secure  this  Indebt- 
edness, he  made  the  conveyance  of  January 
SO.  1880,  above  set  forth.  On  February  9, 
ISSO,  and  before  any  money  was  advanced  by 
biB  wife,  he  made  the  conveyance  of  the  Cam- 
den lots,  through  Mr.  Hara^,  to  bis  wife,  also 
above  set  forth.  The  necessity  for  this  con- 
veyance wfts  apparent  to  any  lAwjev  or  good 
business  man.  His  wife,  on  that  9th  day  of 
February,  or  within  one  or  two  days  there* 
after,  drew  eight  checks,  aggregating  In 
amount  $6,223.11,  on  the  Onarantee  Trust  St 
Safe-Deposit  Company  of  Philadelphia,  which 
was  her  trustee,  which  checks  were  produced 
and  shown  satisfactorily  by  the  evidence  to 
have  been  applied  to  the  payment  of  her  hus- 
band's indebtedness.  She  sulweqnently,  and 
within  two  years,  drew  many  other  checks  to 
lier  husband's  order,  amounting  to  upward  of 
$5,000.  making  altogether  $11,400  actually 
tiakt  by  her.  The  source  of  these  large  sums 
paid  by  Mrs.  Folwell  in  February,  1880,  was 
the  sale  by  her  for  $7,000.  to  the  Reading 
ItaOroad,  of  a  hoose  and  lot  in  Philadelphia, 
which  was  consummated  on  or  about  January 
1,  1880.  Within  a  couple  of  years  afterwards, 
aba  received,  as  proceeds  of  the  collection  of 
the  labor  certificates,  about  $5,000;  and  this 


payment  probably  enutitnted  the  fond  from 
which  she  made  the  additional  payments  to 
her  husband,  going  to  make  np  tlie  total  of 
$11,400.  She  was  aU  the  whUe,  as  she  swears, 
and  in  that  statement  is  uncontradicted,  snp- 
porUng  the  family  from  her  regular  private 
Income.  The  net  rantal  ot  the  houses  In  Cam- 
den variea  from  $35  to  $00  a  month,  or,  say, 
from  $400  to  $600  a  year,  after  paying  taxei^ 
Insurance,  and  r^ialrs.  If  her  hnsband  had 
been  a  man  In' ordinary  health  at  that  time, 
being  42  years  old,  an  income  of  $600  a  year 
would  have  beoi  worth.  In  round  figures,  $3,- 
400  on  a  6  per  cent  buis.  and  $3,600  on  a  S 
per  crat  basts.  An  mcome  of  $600  would 
have  been  worth  $8,000  on  a  5  per  cmt  basis, 
and  a  little  over  $2,800  on  a  6  p»  ceat  baida 
Mrs.  Folwell  swears  that  hat  hnsband'a  life 
estate  Id  the  houses  was  estimated  at  that 
time  to  be  worth  about  $3,300.  The  bonds 
were  worth  $1,000;  making  a  little  over  $4,- 
000  as  the  total  value  of  the  property  whidi 
she  received.  Independent  of  the  labor  claims, 
which  latter,  as  we  have  seen,  netted  $6,000. 
The  deficiency  In  the  amount  collected  on  the 
labor  claims  was  due  to  the  insolvency  of  tiie 
railroad.  The  total  value  of  the  estate  and 
propaty  conveyed  to  her  amounted  to  be- 
tween $0,600  and  $10,000.  No  legal  proof  was 
made  of  any  decree  evw  having  been  obtained 
agahut  Mr.  Folwell  In  the  suit  of  the  Metho- 
dist church  then  pending  against  him;  but  he 
admitted  on  the  stand  that  tiiere  was  such  a 
decree,  and  declared  that  he  paid  It  as  sooo 
as  possible,  by  money  which  he  received  from 
the  Bingham  estate.  Hie  statement  in  that 
regard  stands  uncontradicted;  and  It  seems 
that  be  first  received  from  that  estate  a  sum 
of  money  In  cash,  and  afterwards  obtained 
the  title  to  the  laiid  in  question  in  Pennayl- 
vanla.  Under  these  circumstances,  It  would 
seem  that  the  attempt  to  declare  the  convey- 
ance in  question  void  as  against  future  cred- 
itors has  but  little  foundation  in  fact  or  law. 

There  was  a  sort  of  assumption  by  counsel 
for  complainant  tiiroughont  the  case  that  Mr. 
Folwell  was  unworthy  of  belief;  and,  by 
way  of  contradictli^  his  evidence,  his  exam- 
ination under  a  bill  filed  against  htm  alone, 
under  the  eighty-eighth  section  of  the  chan- 
cery practice  act.  was  offered  In  evidence  for 
that  purpose.  I  have  carefully  read  his  dep- 
osition so  taken,  and  do  not  find  any  serious 
contradiction  between  that  oamlnation  and 
his  evidence  given  on  this  hearing.  Other 
depositions  vrere  taken  under  the  discovery 
snlt,  but,  of  course,  were  not  received  In  evi- 
dence, and  his  deposition  was  received  sim- 
ply for  the  purpose  of  contradicting  him. 

At  this  point  I  will  notice  the  only  attempt 
to  contradict  Mrs.  Folwell,  namely,  that  she 
stated  to  Squire  Cassldy  and  others  that  she 
had  advanced  these  moneys  to  her  husband 
for  the  purpose  of  buying  the  labor  dalma. 
In  point  of  fact,  the  proof  shows  that  a  part 
of  the  money  which  she  advanced  went  di- 
rectly to  persons  who  had  sold  Mr.  Folwell 
some  of  these  labor  claims,  and  taken  his 
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simple  note  for  the  price,  and,  with  regard  to 
the  balance,  ttiat  It  went  to  pay  his  debts  to 
the  banks  tor  money  prcTtously  borrowed 
for  the  purpose  of  buying  anch  claims.  It 
thus  appears  that,  If  she  Intended  to  be  nn- 
derstood  as  saying  that  she  adraaced  the 
money  to  Mr.  Folwell  to  buy  labor  claims,  It 
.was  simply  a  misdescription  by  her  of  the 
trauKactloD.  In  substance,  her  statement 
was  true. 

The  cfHuplalnant  relies  upon  certain  decla- 
rations made  by  Thomas  Q.  Folwell  some 
time  before  the  date  of  the  conveyance  of 
1880,  to  show  that  be  made  that  conveyance 
for  the  express  pnrpose  of  preventing  the 
eaforcement  of  the  Methodist  church  decree, 
should  one  be  obtained  against  him.  It  Is  a 
well-settled  rule  that  If  a  transaction  of  this 
character  is  capable  of  two  constructions, 
one  that  comports  with  honesty,  and  one 
with  dishonesty,  the  former  should  be  adopt- 
ed by  the  conrt;  and  I  think  that  the  rule 
Is  especially  applicable  to  a  transaction  so 
old  as  the  one  here  attacked.  Bearing  that 
•  In  mind,  I  think  that  all  those  declarations, 
even  If  they  had  been  concurrent  with  the 
conveyance,  may  be  easily  reconciled  with 
an  honest  pnrpose,  on  the  ground  that  they 
amounted  to  no  more  than  a  declaration  that. 
In  case  tie  was  unable  to  pay  all  his  debts,— 
the  Methodist  church  decree  and  his  other 
debts,— be  preferred  to  pay  the  other  debts, 
which  the  proofs  show  were  actually  paid  by 
Mrs.  Folwell's  checks.  All  of  those  prefer- 
red debts  were,  in  one  sense,  debts  of  honor; 
l>ecause  those  that  were  not  secured  by  in- 
dmenients  were  Incorred  under  circumstan- 
ces that  made  It  peculiarly  bis  duty  to  pay 
them,  and  those  that  were  secured  by  in- 
dorsements put  him  In  the  same  position  to- 
wards the  Indorsers.  I  think  his  coudtlct  in 
devoting  bis  property  to  the  payment  of 
those  debts  was  perfectly  Justifiable.  At 
that  tline,  no  doubt  It  was  prolilematioal 
whetiier  ho  would  ever  receive  anything  on 
account  of  the  debt  certificates  which  he  had 
purchased  on  specalation.  So  that  I  am  nn- 
wllllng,  at  this  length  of  time,  to  convict  him 
of  any  actual  fraudulent  Intent  In  that  trans- 
action. 

But,  granting  that  be  did  intend  to  defeat 
the  Methodist  church  debt,  that  Intention 
mntt  be  brought  home  to  the  defendant  Susan 
Ffdwell,  The  complainant  attempts  to  ac- 
complish this  by  proving  a  convetsatlon 
that  occurred  with  Folwell  In  his  bouse,  in 
the  presence  of  his  wife,  some  time  before 
the  transaction.  There  Is  no  satisfactory  evi- 
dence that  she  fully  understood  this  conver- 
sation If  she  heard  It  accurately,  but  oifly 
that  she  might  have  done  so.  She  denies  all 
knowledge  of  anything  of  the  kind,  and  the 
whole  conversation  may  have  passed  from 
her  mind  before  the  conveyance  was  made. 
But  grant  that  she  did  have  notice  of  the 
particular  fraudulent  intent  to  defeat  the 
afethodlst  church;  still.  I  am  of  the  opinion 
that  the  payment  of  upward  of  fO,000  shown 


to  have  been  made  at  the  date  of  the  trans- 
action directly  to  the  extinction  of  tlie  bonest 
debts  of  Mr.  Folwell  Is  sufficient  of  itself  to 
protect  her  to  the  extent  of  sudi  payment.  I 
BO  held  In  the  recent  case  of  Joseph  M.  Smith 
Co.  V.  O'Brien  (N.  J.  Ch.)  41  Atl.  492.  The 
case  here  made  differs  from  those  (of  which 
Green  v.  Tantnm,  19  N.  J.  Eq.  1<^,  is  the 
leader)  where  full  value  In  cash  Is  paid  for 
property  conveyed  to  the  grantee,  with  the 
knowledge  that  the  grantor  Intends  to  make 
such  disposition  of  the  proceeds  of  the  sale 
aa  to  pnt  them  beyond  the  reacb  of  his  cred- 
itors. Here  the  money  was  devoted  to  the 
payment  of  honest  debts,  and  to  that  extent 
the  conveyance  must  be  upheld. 

But  I  am  not  satisfied  that  the  defendant 
Susan  had  any  notice  whatever  of  any  fraud- 
ulent Intent  on  her  husband's  part  She  de- 
nies It  positively,  and  the  concurrent  conduct 
of  the  parties  shows  a  complete  absence  of 
any  fraudulent  Intent,  because  the  money 
presently  paid  at  the  time  of  the  transfer 
went,  as  I  have  said,  to  the  payment  of  hon- 
est debts.  The  subsequent  payment  by  Mrs. 
Folwell  directly  to  her  tanaband  of  between 
$0,000  and  96,000  does  not  appear  to  have 
been  made  as  a  part  of  a  fraudulent  scbeme 
to  defraud  creditors,  present  or  futnre.  Fol- 
well's prompt  payment  of  the  church  decree 
when  It  came  against  him  tends  strongly  to 
show  that  his  object  In  the  start  was  simply 
to  secure  his  favored  creditors  in  case  ho 
could  not  pay  all.  When  It  appeared  that  he 
was  able  to  pay  all,  he  did  so  promptly.  AnJ 
It  Is  to  be  observed  that  the  tase  as  presented 
Is  entirely  free  from  any  appearance  of  a 
fraudulent  scheme  concocted  to  put  a  man's 
property  out  of  his  hands  with  the  view  of 
presently  obtaining  credit  and  running  In 
debt  In  hazardous  business  transactiuus,  .lOil 
thereby  preserving  his  property  from  the  risk 
of  such  transactions.  It  is  in  favor  of  per- 
sons who  have  become  creditors  under  such 
or  similar  circumstances  that  the  rule  that  a 
conveyance  may  be  fraudulent  as  to  future 
creditors  la  to  be  Invoked.  The  subject  Is 
discussed  In  Becckman  v.  Montgomery,  14.  N. 
J.  Eq.  106,  at  pages  111  and  112.  On  the  lat- 
ter page.  Chancellor  Green  remarks:  *rrhe 
deed  was  made  on  the  eve  of  the  grantor  en- 
gaging In  mercantile  business  which  would 
require  for  Its  successful  pursuit  both  cap- 
ital and  credit."  And  see,  further,  what  was 
said  by  Master  Wilson  In  Cramer  v.  ReforO. 
17  N.  J.  Eq.  307,  at  pages  381.  382.  I  can 
find  no  authority  for  the  position  that  where 
a  conveyance  Is  made  for  the  purpose  of  hin- 
dering a  single  creditor,  who  Is  afterwards 
paid  In  full,  and  there  were  no  other  concur- 
rent creditors  who  might  have  been  blnd^xd 
or  delayed,  and  there  was  no  Immediate  In- 
tention of  engaging  In  hazardous  basinets 
and  becoming  Indebted,  a  creditor  who  be- 
comes so  ymrs  afterwards  can  set  iq»  die  old 
fraud  in  avoidance  of  the  conveyance. 

It  was  urged  that  the  fact  that  Mrs.  Fol 
well  turned  over  to  her  husband  substantially 
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all  the  proceeds  of  the  debt  certlflcates,  as 
fast  or -faster  than  she  received  them,  ts  a 
mark  of  fraud,  and  that  she  Is  therefore  to 
be  charged  with  them.  The  fair  Inference  Is 
that  at  the  time  the  conveyances  of  Jannaiy 
and  February,  M80,  were  made,  the  value  flf 
the  debt  certificates  was  entlrelQr  gpeenlatlve, 
and  they  were  thrown  In  merely  as  additional 
secQTlty.  The  only  thhig  which  she  reived 
that  she  knew  at  that  time  to  be  of  certain 
value  was  the  life  faitereet  In  the  Camden 
houses,  and  the  Camden  bonds,  amounting, 
as  we  have  seen,  to  aboot  94,000.  Por  this 
she  paid  down  over  96,000  to  her  hnsband's 
creditors.  Site  was  entitled  to  retain  out  of 
the  proceeds  of  the  debt  certificates  over 
92,000,  to  make  up  for  the  defldency  In  valne 
of  the  other  assets  as  compared  with  the 
amount  that  she  paid  on  his  dftbts;  and,  If 
she  Intmded  simply  to  be  paid  the  value 
of  what  she  purchased,  she  bad  no  right  to 
retain  tbe  balance  of  the  debt  certificates. 
In  point  of  fact,  howem',  she  paid  them  all 
to  her  hosband.  But,  as  I  Infer  from  the 
whole  transaction  that  they  were  received 
merely  as  additional  secmrlty.  I  can  see  no 
fraud  tn  her  turning  over  the  proceeds  to 
him.  Soch  payment  harmed  nobody,  and 
maotfested  hwesty  ratber  than  dlidioBesty. 

It  is  further  urged  Ibat  by  the  strict  terms 
of  tbe  dir^  cmveyance  of  January  20, 1880, 
made  by  her  husband  to  her,  his  interest  In 
the  Blni^m  estate  ires  btclnded,  as  It  mnst 
have  passed  to  him  by  a  clause  in  his  father's 
will,  which  Is  exhibited  fai  evidence.  At  that 
time,  as  baa  been^observed.  It  was  unknown 
tbat  the  Bingham  estate  would  prove  of  any 
value.  In  tact,  bis  title  to  It  was  perfected 
afterwards.  But  be  that  as  It  may;  In  law 
the  conveyance  directly  to  the  wlf6  was  quite 
fntlle.  It  was  prepared  by  Folwell  btansdf, 
executed  and  put  upon  record  before  any 
money  was  paid,  and,  when  the  contemplated 
transaeUon  came  to  be  carried  out,  the  defect 
In  tbe  conveyance  was  discovered,  and  an 
pffectnal  conveyance  was  made  through  Mr. 
ITamed,  In  which  only  the  Camden  houses  and 
lots  are  mentioned;  and  a  reading  of  ttie  de- 
fKriptlon  contained  In  tbe  deed  shows  that 
the  parties  had  In  mind  only  the  Camden 
lots.  That  deed  of  January  20th  does  not  ap- 
pear to  have  ever  been  recorded  In  Pennsyl- 
vRDla,  or  any  use  of  it  made  fliere.  This 
phows  that  It  was  not  Intended  as  a  cover  of 
the  Pemuytranla  property.  It  such  had  been 
the  Intentltm,  It  would  hare  been  recorded 
there;  and.  If  the  whole  transaction  was  In- 
tended to  put  all  of  Folwell's  property  out 
of  his  hands,  then,  when  the  formal  convey- 
nnce  was  made  through  Hamed,  the  Pennsyl- 
vania property  would  have  been  mentioned, 
and  the  deeds  have  been  recorded  In  Pennsyl- 
vania as  well  as  in  New  Jersey.  In  fact, 
tbe  Hamcd  deeds  never  were  recorded,  but 
Mrs.  Folwell  took  Immediate  possession  of 
the  Camden  bouses  through  Squire  Cassldy, 
the  agent  who  had  them  In  charge.  He 
awean  that,  by  direction  of  Mr.  Folwell,  he 


paid  to  her  the  rents  from  that  time  on.  So 
far,  then,  as  these  conveyances  go,  they  left 
the  Pennsylvania  property  open  and  free  to 
Mr.  Folwell's  creditors,  and  the  complainant 
herein  is  at  llbenrty  to  proceed  against  that 
property  In  tbe  proper  forum. 

It  Is  further  said  tbat  her  husband  con- 
tinned  to  use  tbe  premises  aa  bis  own,  with 
her  consent  They  consist  of  14  very  small, 
old,  and  dilapidated  tenement  houses,  which 
rent  from  five  dollars  to  eight  dollars  a 
month  each,  and  were  In  the  hands  of  Squire 
Cassldy,  as  agent,  to  let  and  collect  the  rents. 
He  swears  that  be  recognized  Mrs.  Folwell 
•as  the  owim,  and  accounted  to  her  Qietefor 
from  1880.  But  It  does  appear  that  on  one 
or  more  oecaafons  Mr.  Folwell  Intervened 
and  managed  to  collect  some  of  the  rents, 
.and  that  his  wife  complained  of  It  Sevteal 
letters  written  by  Mrs.  Folwdl  to  GassMy 
«««  exhibited  In.  support  of  the  all^atlon 
that  Folwell  continued  In  control.  In  one  of 
these  letters,  d^ted  June  11, 1888,  she  writes 
to  Bqnire  Cassldy  about  one  tenant  who 
claimed  to  have  made'  a  payment.  She 
says:  "I  do  not  doubt  he  paid  it,  and  Mr. 
Folwell  used  It  He  is  In  the  habit  of  doing^ 
so  If  he  can.  I  want  you  to  take  charge  of 
the  houses."  In  another  letter,  dated  June 
24,  1888,  she  writes:  "In  regard  to  Sche- 
deker,  I  win  stand  by  yon.  and  want  blm 
either  to  pay  the  rent  to  you  or  move  out. 
whichever  suite  blm  best.  I  do  not  think 
Mr.  FolweU  wlU  bother  about  It"  Another, 
dated  six  days  before  (June  18tb),  in  which  she 
writes  about  the  amount  doe  from  Bebedaker. 
she  says:  "Ur.  FolweU  says  he  reoelved  960 
is  the  winter,  and  b^t  it  I  have  bad  91^ 
tent,  and  9^  Just  paid.  Please  teke  oare  of 
the  houses,  and  collect  tbe  rent;  and  i^eaae 
do  not  pay  tbe  bills  unless  very  small,  for 
then  it  cornea  off  of  my  Income;  otherwise,  I 
can  get  Mr.  Folwell  to  pay;  as  the  rents  are 
security  for  debt,  I  should  not  pay  expenses. 
Please  let  me  know  If  you  receive  tills."  The 
Indicatiw  fiom  that  letter  Is  tbat  she  held 
tbe  property  as  security  for  money  loaned, 
and  the  others  indicate  that  Mr.  Folwell  bad 
been  In  tbe  habit  of  collecting  some  of  tbe 
rents,  and  giving  an  oversight  to  the  prop- 
erty. I  see  nothli^  In  them  to  show  that 
Mrs.  Folwell  did  not  claim  to  hare  title  of 
some  kind  to  the  premises.  The  one  letter 
shows  It  to  be  that  of  a  mortgagee,  and 
Squire  Cassldy  swears  Oiat  she  so  stated  to 
him  In  conversation.  Hie  utmost  that  tbe 
correspondence  shows  in  complainant's  favor 
Is  to  give  him  the  right  to  redeem,  and  a  right 
to  an  acconnt  between  Folwell  and  bis  wife 
as  to  the  rente  of  tbe  property.  The  com- 
plainant does  not  ask  that  remedy.  The  case 
was  not  put  upon  that  ground.  Stfll,  I  think 
that,  If  complainant  desires,  he  ts  entitled  to 
redeem  on  paying  Mrs.  Folwell  what  is  still 
due  to  her  from  her  husband,  and  may  have 
an  Inquiry  by  a  master,  and  an  acconnt  to 
ascertain  that  amount  But,  In  teking  the 
account,  the  master  should  be  directed  to 
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allow  Mrs.  Folwell  for  all  payments  which 
she  hu  made  to  or  on  behalf  of  her  hosband 
up  to  the  time  of  the  filing  of  this  bill,  char- 
ging her,  of  conract  with  the  net  rents  and 
profits  of  the  premises  and  any  cash  which 
she  may  have  received  from  her  husband  on 
account  of  the  Indebtedness  from  him  to  ber. 
Unless  the  complainant  sball  take  such  a  de- 
cree within  20  days  after  being  serred  with 
request  so  to  do,  the  bill  will  be  dlsmlned. 


CODDINGTON  et  aL  t.  JENNEE  et  *L 
(Court  of  Chancery  of  New  Jersey.    Dec  2, 
1898.) 

Pkobatb  or  Lost  Will  —  SCVnciasoT  ov  Bti- 

bBMCB. 

1.  The  execution  and  contents  of  s  lost  will 
may  be  established,  but  the  proof  must  be  clear 
and  conrincinK. 

2,  A  will  was  acddentally  destroyed,  with- 
out testatrix's  Imowledge,  while  in  powession 
of  her  attorney,  to  whom  she  had  delivered  It 
after  execution.  A  pendl  copy  was  produced, 
which  was  drafted  by  her  attorney  from  her 
oral  iDstmctions,  and  was  identified  \a  him 
as  the  pracil  copy  he  madsb  This  draft  was 
deltvered  by  the  attorney  to  another  In  his 
office,  who  drew  the  will  conformably  thereto, 
and  detiveied  It  to  him,  with  the  pencil  copy, 
on  tho  next  day.  at  the  place  appointed  for 
tbo  execution.  Tnw  execution  was  witnessed 
at  testatrix's  request  Iv  ber  attorney  and  an- 
other person,  who  waa  called  In  for  that  pur- 
pose.   Before  the  execution  the  attorney  com- 

{lared  the  pencil  copy  with  the  will,  and  found 
t  to  be  correct  Held  sofficient  to  establish 
the  will  according  to  the  draft  produced,  and  to 
aothorlM  the  probate  of  the  draft 

Bin  by  Mary  Ooddlogton  and  others  against 
Amelia  Jenner  and  otboi  to  eatabUib  a  wtU. 
Then  was  a  decree  eetablWiliis  the  wUl  and 
enjomiot  the  dtatrlbntloii  of  the  estate  of  lee- 
tatrix  as  an  Intestate. 

John  A.  Freeh  and  B.  T.  Undabnry,  for 
complainants.  Nelson  Bnnyon  and  Craig  A. 
Hanta,  for  defendants. 

EQIEBT,  y.  a  This  la  a  Ull  to  establish  a 
will  of  real  and  personal  estate  alleged  to 
hare  been  dnly  executed  by  one  Hrs.  Ann  B. 
Martin,  and  to  have  been  accidentally  destroy- 
ed by  fire,  previous  to  ber  death,  without  her 
knowledge,  and  without  having  been  revoked. 
Ann  B.  Martin  died  on  June  16,  1804,  seised 
of  a  tract  of  land  In  Somerset  coun^,  con- 
taining aboat  19  acres,  worth,  with  the  house 
thereon,  about  92,000,  and  possessed  of  a  per- 
sonal estate  of  more  than  $5,000.  She  was 
about  79  years  of  age  at  the  time  of  ber 
death,  and  left,  surviving,  her  husband,  Peter 
Martin,  and  three  children,  vis.  the  complain- 
ant Mary  Coddlngton,  wife  of  William  H.  Cod- 
dlngton,  Amelia  Jenner,  wife  of  Phflip  Jen- 
ner, and  Adrian  Martin.  These  children  were 
all  bom  out  of  lawful  wedlock;  the  marriage 
of  Peter  and  Ann  E.  Martin  having  taken 
^ce  on  November  26,  1860,  as  now  appears 
by  ^e  marriage  certificate  put  In  evidence. 
On  August  4,  1804,  administration  upon  the 
personal  estate  of  Mrs.  Martin  as  an  Intestate 


was  granted  to  Adrian  Martin.  Pbnip  Jenn-: 
and  Franklin  P.  Coddlngton,  who  have  settle 
the  estate,  and  now  hold  the  balance  ^.10^- 
01)  In  their  hands  for  distribution.  The  or- 
phans* court  of  Somerset  county,  by  order  dat- 
ed May  21, 1806,  directed  the  payment  of  thJe 
sum  to  Peter  Martin,  the  husband.  The  bSI 
is  filed  to  restrain  this  payment  by  tbe  admiii- 
Istrators,  and  to  establish  a  wUl  allied  to 
have  been  made  by  Mra  Martin  In  1800.  i 
draft  or  copy  of  whlcb  la  set  out  In  tbe  bOL 
By  this  alleged  will  the  testatrix,  after  direct 
Ing  tbe  erection  of  a  monument,  and  divlduis 
her  Jewell?  and  clothing  between  her  twe 
daughters,  and  directing  "that  tbe  father  of 
two  of  her  children.  Peter  Martin,"  shall  hare 
the  use  of  her  household  furniture  for  life,  and 
then  bequeathing  It  to  her  son,  Adrian,  de- 
vises and  bequeaths  all  her  property,  real  and 
personal,  to  her  three  lADdren.  share  and 
share  alike.  Nothing  is  given  to  Qie  husband 
except  the  nse  of  tbe  furniture.  Joel  Cod- 
dlngton, a  grandson,  la  made  executor,  witk 
authority  to  sell  the  estate.  Tbe  present  bill 
Is  filed  by  Mary  Coddlngton,  one  of  the  daugh- 
ters, and  ber  husband,  against  Mra.  Jeasm 
and  her  husband,  Adrian  Martin  and  his  wife. 
Peter  Martin,  and  agiUnst  the  administrators 
of  Ann  B.  Martin,  and  Joel  Coddlngton.  the 
executor  named  In  the  alleged  wUL  For  the 
proof  of  the  actual  execution  of  the  will,  com- 
plainants rely  upon  tbe  testimony  of  ttiree 
witnesses,— John  K.  Van  Ness  and  WHUam  E. 
dnm,  the  two  witnesses  to  tbe  wDl,  and  Joha 
P.  Cowlea  who  says  that  he  engroraed  tlu 
will  In  question  from  a  draft  made  by  Van 
Ness,  and  delivered  tbe  engrossed  wlU  to  Tan 
Ness.  This  original  draft,  a  paper  In  pendl. 
Is  now  produced  and  identified  by  Tan  Ness, 
and  probate  of  Qie  will  according  to  this  draft 
is  prayed.  The  pencil  draft  Is  still  l^ble  (ex- 
cept perhaps,  as  to  the  date  of  the  year  In 
figures),  and  is  complete,  vrith  tiie  exceptiea 
of  the  blanks  tar  dates  and  the  signaturea 
Defendants  claim  that  the  credibility  of  these 
witnesses  has  been  so  shaken  that  their  evi- 
dence Is  not  soffldent  to  establish  the  wHI, 
and  especially  that  tbe  general  refutation  for 
truth  of  Van  Ness,  the  principal  witness  to 
the  execution  and  omtenta  of  the  wlB,  has 
been  successfully  attacked.  Both  compUta- 
ants  and  defendants  have  produced  erldeoce 
of  declarations  made  by  Mrs.  Martin  relating 
to  her  will,  and  her  Intentions  as  to  her  estate, 
before  as  well  ss  after  the  date  at  tbe  alleged 
wUl,  and  up  to  within  a  short  time  preceding: 
ber  death.  The  question  in  tbe  case,  as  pre- 
sented on  the  hearing,  is  one  of  fact  pnr^. 
The  rule  of  law  applicable  to  the  dedakin  of 
tbe  case  upon  the  evidence  Is  the  one  stated 
by  Chancellor  Green  in  Wyckoff  t.  Wyt^off 
aS63)  16  N.  J.  Eq.  401.  and  Is  (page  406): 
"That  the  will  may  be  estaUIshed  upon  satis- 
factory proof  of  the  destruction  of  the  tnstni- 
ment  and  of  Ita  contents  and  snbatanoe. 
Whether  the  proof  be  by  one  witness  or  by 
many.  It  most  be  clear,  satisfactory,  and  cod- 
Tlnchig."  This  mlc  was  declared  la  m  case 
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wbere  the  execntion  and  tbe  destrnctlon  of 
the  will  were  not  contested^  and  the  question 
was  as  to  the  proof  of  the  contents;  but  the 
same  principle  Is  applicable  as  well  to  the 
points  of  execution  and  loss  as  of  contents. 
All  three  points  are  here  disputed,  and  the  di- 
rect evidence  as  to  all  three  points  is,  to  some 
(>xtent,  connected. 

John  K.  Van  Ness  was  an  attorney,  about 
45  jears  of  age,  who  bad  been  practicing  la 
New  Tork  since  1876,  but  who  came  from 
Mrs.  Martin's  neighborhood,  and  knew  her 
from  bis  yonth.  He  transacted  some  busi- 
ness for  New  Jersey  clients,  and  in  tbe  early 
spring  of  1800  was  building  a  residence  at 
Flalnfleld,  to  which  be  removed  In  June  of 
that  year.  Without  going  Into  full  details 
of  blB  testimony,  it  may  be  said  that  his  te»- 
tlmony,  if  believed,  establishes  the  follow- 
ing facts  as  to  tbe  actual  execution  of  a  will: 
A  wlU  was  drawn  for  Mrs.  Martin,  under 
Van  Ness'  instructions,  from  oral  directions 
given  to  him  by  Mrs.  Martin  In  the  summer 
of  1880,  and  a  letter  from  her  received  by 
him  in  January,  1800.  The  will  was  drawn 
by  a  Mr.  Cowles,  a  New  York  lawyer,  then 
In  Van  Ness*  office,  from  a  pencil  draft  In 
Van  Ness'  handwriting,  made  by  Van  Ness 
oD  tbe  day  previous  to  the  execntlrai  of  the 
wW,  and  which  Is  now  produced  and  identi- 
fied by  Van  Ness.  The  will  was  executed  by 
Mr&  Martin  at  the  City  Hotel  in  Flalnfleld, 
where  she  met  Van  Ness  by  appointment  for 
that  purpose.  Previous  to  the  execution,  tbe 
win  was  compared  with  the  draft  by  Van 
Ness,  and  found  to  be  a  correct  copy  of  It, 
and  the  wilt  was  read  over  by  Mrs.  Martin, 
and  was  also  read  to  her  by  Van  Ness. 
Oowles,  who  had  brought  the  will  and  draft 
to  Flalnfleld,  and  delivered  tiiem  to  Van 
Ness  on  that  day,  was  at  tbe  Clt7  Hotel, 
and  conversed  there  with  Mrs.  Martin.  The 
will  was  executed  In  the  presence  of  Van 
Ness  and  a  Mr.  William  H.  Clum,  an  archi- 
tect of  Flalnfleld,  and  an  acquaintance  of 
Van  Ness,  who  was  requested  by  the  latter 
to  witness  the  will.  Tbe  legal  forms  of  ex- 
ecution were  duly  complied  with.  As  to  the 
execution  of  tbe  paper,  Clum's  evidence  estab- 
Itsbea  that,  at  the  request  of  Van  Ness,  who 
met  him  casually  on  the  street  near  the  cnty 
Hotel,  he  consented  to  witness  the  execution 
of  a  paper  with  Van  Ness,  and  for  that  pur- 
pose accompanied  Van  Ness  to  the  parlor  of 
the  hotel,  where  the  will  was  signed  by  tbe 
testatrix  in  his  presence,  and  in  that  of  Van 
Ness,  and  they  both  witnessed  Ito  execution 
JI9  her  will  at  tbe  request  of  the  testatrix. 
The  paper  was  not  read  in  his  presence. 
Clnm  had  never  seen  this  lady  before,  but 
she  was  an  old  lady,  who  was  Introduced  to 
lilm  by  Van  Ness  as  Mrs.  Martin,  and  to  tbe 
will  she  signed  the  name  "Ann  K  Martin." 
Clnm  further  says  tiiat  after  the  execution 
of  the  will,  and  in  reply  to  Van  Ness'  in- 
quiry as  to  what  be  should  do  with  the  will. 
Hrs.  Martin  directed  Van  Ness  to  keep  It, 
and  said  Hut  she  did  not  want  tbe  wife  of 


het  son  (with  whom  she  was  living)  to  know 
that  she  had  made  a  will.  When  Clum  left 
the  room  shortly  after  the  execution  of  the 
will,  It  was  lying  upon  the  table,  and  Van 
Xees  and  Mrs.  Martin  were  there.  Tbe  time 
of  this  execuUm  of  tbe  will  Mr.  (Sum  now 
fixes  as  in  February  or  March.  1800.  t  find 
nothing  in  the  evidence  to  shake  Clum's 
credibility  as  to  these  substantial  facts.  Mr. 
Cowles,  the  third  witness  on  the  point  of  the 
execution  of  the  will,  testifies  that  In  ISOO, 
and.  as  be  recollects,  between  tbe  latter  part 
of  January  and  tbe  first  of  March,  he  drew 
or  engrossed  a  will  from  a  pencil  draft  given 
to  him  by  Van  Ness,  and  at  bis  request  took 
the  will  to  Van  Ness  at  tbe  City  Hotel,  in 
Flalnfleld,  tbe  next  day.  He  delivered  these 
papers  to  Van  Ness  at  this  place  at  tbe  time 
appointed,  and  be  there  saw  an  elderly  lady, 
introduced  to  him  as  Mrs.  Martin  by  Van 
Ness,  and  to  whom  he  was  Introduced  as  the 
gentieman  who  drew  the  will.  He  was 
present  when  Mr.  Clum  came  toto  Uie  parlw, 
but  left  sbwtiy  afterwards,  and  before  tbe 
actual  execution  of  tbe  wilL  Van  Ness  re- 
turned to  blm,  at  Flalnfleld,  the  pencil  draft, 
and  he  (Cbwies)  returned  this  to  Van  Ness 
at  bis  office  In  New  Tork  a  day  or  two  altet- 
wards.  The  witness,  on  cross-examination, 
being  asked  whom  he  met  that  day  in  Plain- 
field,  stated  that  he  thought  he  met  a  Mr. 
Holcomb,  and,  being  then  questioned  as  to 
what  occurred  in  meeting  Holcomb,  gave  the 
details  of  tiie  meeting.  It  appeared  by  tbe 
subsequent  examination  of  Holcomb  that  In 
March.  1800,  and  for  some  time  before  and 
after,  be  was  not  then  living  In  Plalnfldd. 
but  In  California.  He  had,  however,  met 
Cowles  In  Flalnfleld  previous  to  1800.  and 
two  or  three  times.  It  was  urgently  Insisted 
that  the  credibility  of  Oowles  was  entirely 
destroyed  by  reason  of  his  detailed  state- 
ments as  to  meeting  Holcomb  on  that  day, 
and  their  falsity.  I  cannot  consent  to  this 
view  of  his  evidence.  The  witness  was  ml*- 
tak«i,  If  the  evidence,  as  given,  warrants 
tbe  conclusion  that  he  Int^ded  to  assert  pos- 
itively that  this  day  in  March.  1800.  was  the 
day  on  which  he  met  Holcomb;  bn^  as  bs 
certainly  met  Holcomb  in  Flalnfleld  previ- 
ous to  the  dsy  named,  I  see  no  reason  for 
holdtaig  that  his  entire  story  of  the  drafting 
and  execution  of  this  will  Is  a  fabrication  be- 
cause of  a  mistake  on  this  collateral  fact 
His  testimony  when  be  declines  to  identify 
the  draft  now  produced  as  the  one  from 
which  be  engrossed  the  will  Is  an  Indication 
of  his  fairness  and  honesty,  and  I  see  no 
sufficient  reason  to  reject  his  evidence.  Van 
Ness'  general  character  for  truth  and  veraci- 
ty has  been  attacked  by  witnesses  who  knew 
his  gHieral  reputation,  and  has  been  serious- 
ly shaken;  and.  in  the  absence  of  corrobora- 
tion aa  to  the  execution  of  the  wlU,  his  evi- 
dence might  not  be  considered  sufficient  to 
establish  it  But,  corroborated  as  his  evi- 
dence is  by  the  evidence  of  Clum  and  of 
Cowles,  and  In  tbe  absence  of  anj  apparent 
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motiye  or  Interest  on  Van  Ness*  part  to  fab- 
ricate this  win,  the  eTldence  In  this  case,  as 
to  the  execution  of  a  will,  Is  satisfactory. 
As  to  the  subsequent  custody  of  the  will,  the 
erldence  of  Clum  corroborates  that  of  Van 
Ness,  as  to  Mrs.  Martin's  direction  that  he 
should  keep  the  will.  The  loss  of  the  -will 
by  reason  of  Its  being  taken  to  Van  Ness' 
house  in  Plainfleld,  which  was  burned  la 
July,  18&3,  Is  proved  solely  by  Van  Ness'  tes- 
timony, and  the  reliance  on  his  statements 
upon  this  point  Is  shaken  by  the  fact  that 
when  the  death  of  Mrs.  Martin  was  tlrst 
called  to  his  attention,  In  March,  18D6,  by  a 
notice  In  the  newspaper  of  the  settlement  of 
her  estate,  he  wrote  or  dictated  a  letter  to  the 
surrogate,  from  which  It  wonld  seem  that  he 
then  thought  he  had  the  will  In  bis  posses- 
sion. This  Is  somewhat  explained  by  bis 
physical  and  mental  condition  since  the  fall 
of  1895,  when  he  was  stricken  with  paraly- 
sis; but,  If  the  establishment  of  the  will  de- 
pended on  certain  proof  of  the  manner  and 
circumstances  of  the  loss  or  destruction,  his 
evidence  might  not  l>e  raitlrely  satisfactory 
on  this  point  But  aa  it  seems  to  me,  the 
questions  upon  this  branch  of  the  case  are: 
First,  whether  the  will  was  executed;  sec- 
ond, whether  It  was  delivered  to  Van  Ness 
for  custody,  by  the  testatrix,  after  execution; 
and,  third,  whether  It  has  since,  and  before 
testatrix's  death,  been  destroyed  or  lost,  and 
withoat  the  knowledge  of  the  testatrix.  As 
to  the  execution  and  custody,  Van  Ness'  evi- 
dence is  sufficiently  corroborated,  and.  If  this 
will  was  80  executed  and  delivered  to  Van 
Ness,  bis  statements  alone  are,  I  think,  suf- 
ficient to  establish  the  subsequent  loss  or  dis- 
appearance of  the  wUl,  and  his  failure  to  no- 
tify the  testatrix.  Corroboration  In  refer- 
ence to  these  matters,  which  were  almost,  if 
not  entirely,  within  the  sole  personal  knowl- 
edge of  Van  Ness,  cannot  reasonably  be  re- 
quired of  those  who  claim  under  a  will 
which  has  been  satisfactorily  shown  to  bare 
been  delivered  to  him  by  the  testatrix  after 
execution.  The  same  considerations  apply 
to  some  extent  to  the  evidence  of  Van  Ness 
as  to  the  contents  of  the  will.  He  produces 
the  draft,  and  he  alone  proves  the  draft  tcS 
have  been  the  one  delivered  to  Cowles  to 
copy,  and  that  the  will  was  correctly  copied 
from  it  He  is  corroborated  by  Oowles  ns 
to  the  existence  of  an  original  draft  In  his 
handwriting  from  which  the  will  was  copied, 
and  as  to  the  subsequent  return  of  this  draft 
to  him  by  Cowles,  and  the  paper  Itself  bears 
some  evidence  of  authenticity  and  purpose. 
It  appears  to  be  Just  what  "a  paper  drawn  at 
the  time  and  for  the  purposes  sworn  to  might 
be.  The  evidence  of  these  witnesses,  taken 
together,  Is,  In  my  Judgment,  sufficient  to 
establish  the  will  according  to  the  tenor  of 
this  draft  now  produced.  Considerable  evi- 
dence was  given  upon  both  sides  as  to  the 
declarations  of  the  testatrix  in  reference  to 
her  execution  of  a  will,  the  declarations  be- 
ing made  both  before  and  after  the  alleged 


execution  of  the  wIIL  I  have  read  and  con- 
sidered this  evidence,  but  find  nothios  In  tb- 
statemmts  at  testatrix  sufficient  to  ontwek-i 
the  positive  evidence  as  to  the  actual  execu- 
tion of  the  wHl  at  some  time  during  tbe 
spring  of  1890.  And  If  the  desire  of  the  te<- 
tatrlz  to  conceal  the  existence  of  a  will.  whi.\ 
she  expressed  at  the  time  of  the  execatio' 
of  the  will,  continued  up  to  the  time  of  Wr 
death,  the  effect  of  her  declarations  as  to  it- 
existence  lose  much  of  their  effect.  A  d- 
cree  will  therefore  be  advised  establishio; 
the  win  as  prayed,  and  enjolnlns  the  dlstr.- 
bution  of  the  estate  of  testatrix  as  tbat  oi 
an  Intestate. 


STREITWOLP  T.  STREITWOr.F, 
(Court  of  Chancery  of  New  Jersey.    Not.  16. 

1898.) 

DlVOMI  — DtWlaLB  — FOMBJOS  DZCHEB — B^a  — 

Bo!«A  Fides. 
A  husband,  for  manr  years  In  business  i- 
and  B  resident  of  New  Jersey,  on  being  sut : 
for  divorce  went  secretly  to  North  Dalioi. 
where  he  had  never  been,  and  without  infoiu. 
ing  any  one  of  his  intent  to  change  his  ro:- 
drace.    On  the  date  of  his  arriral   at  M.. 
North  Dakota,  he  met  a  lawyer,  and  90  ias* 
thereafter  sned  for  a  divorce,  taouKh  he  wf^ 
at  M.  but  a  few  weeks,  dating  no  letters  thpr- 
notifying  nobody  of  his  residence  there,  an 
engaging  in  no  buslDesB,  and  he  travMed  th*- 
remainder  of  the  time.    Having  aocnrad  «er\- 
ice  on  his  wife  In  New  Jeriiey,  he  wrote  to  h.^ 
son,  explaining  his  concealmont  of  his  trip 
Dakota.    Having  evaded  an  order  of  the  Ne^r  j 
Jersey  court  secured  liy  his  wife  restrainio.:  ' 
hini  from  proceeding  with  tus  divorce  suit,  h 
carried  it  to  judgment  before  the  wife  seoir-oi." 
her  decree  In  New  Jersey.    In  Dakota  he  a!- 
lefced  as  frronods  adoltery  and  cmeltr.  and  se- 
cured B  decree  on  the  latter  ground,  but  di  ! 
not  oCEer  either  aa  a  defense  to  the  New  Jen«»y 
suit.    Beld.  in  a  suit  to  set  the  decree  a^vh-. 
that  the  domicile  in  North  Dakota  was  not  a<- 
quired  in  good  faith,  and  the  deciee  was  n<> 
bar  to  the  wife's  suit. 

Bin  by  Elizabeth  Streltwolf  against  August 
Streitwcrff .    Decree  for  complainant. 

Alan  H.  Strong,  for  complainant.  GharK^ 
L.  Corbln  and  Willard  P.  Voorhees,  for  defend- 
ant. 

PITNEY,  V.  C.  (orally).  I  Oilnk  I  need  not 
bear  further  argument  at  this  time.  I  have 
bad  occasion  to  examine  the  question  Involvcl 
in  the  recent  case  of  Pelt  v.  Felt,  40  AU.  43"'-. 
now  before  the  court  of  errors  and  appeaK 
and  bave  bad  occasion  to  think  of  It  Tbe 
oliject  of  this  supplemental  biU  is  to  obtain  a 
decree  of  the  court  declaring  void  a  decree  uf 
absolute  divorce  obtained  by  the  defendac: 
against  his  wife  in  one  of  the  courts  of  the 
state  of  North  Dakota,  after  the  Sling  of  the 
original  bill  In  this  cause.  The  issne  raised  on 
this  supplemental  bHl  was,  by  consent  of  cooc- 
sel,  tried  and  submitted  before  the  hemrlsg 
npon  the  original  bin.  The  circumstances  of 
this  case  are  these:  Mr.  and  Mrs.  Streltwolf 
were  domiciled  for  many  years  In  New  Brun<'- 
Wick,  N.  J.   Mr.  Streltwolf  was  in  busine.''.^. 
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and  owned  a  bouse  and  lot  there,  which  he 
still  owns,  and  rents  oot  In  the  early  part 
of  August,  1806,  bis  wife  left  him.  The  par- 
ties sepaxated.  On  the  17th  of  August  of  the 
same  year  ahe  filed  a  bUl  against  him  for  a  dl- 
vane  from  bed  and  board  on  the  ground  of 
omelty,  and  obtained  an  order  for  alimony 
l^endente  lite  against  him.  In  November  of 
that  year  he  sold  out  his  business  in  New 
BroDswick,  but  rented  the  buUdhig  and  fur- 
niture to  the  grantee  of  the  business,  and  went 
to  New  York,  and  boarded  there  at  a  particu- 
lar place  tor  a  while,  and  then  went  to  Europe 
on  a  pleasure  tour,  and  ^ent  the  winter  In 
Kgypt  and  the  Mediterranean.  He  returned, 
to  New  York  In  March  of  the  following  year, 
:iud  remained  there  until  May  G,  1887.  In  the 
tuonth  of  April,  1897,  negotiations  were  going 
OQ  between  him  and  hla  wife  as  to  a  settle- 
ment of  their  difficulties,  which  produced  no 
results.  That  the  negotiations  had  entirely 
failed  was  manifest  a  few  days  before  the 
1st  of  May,  as  I  understand  Mr.  Streltwolf  s 
evidence.  About  that  time  he  became  ac- 
quainted with  a. firm  of  lawyers,  Hoggatt  & 
Cnrutbers,  who  had  an  office  in  New  York,  and 
n  nother  In  Mandan,  N.  D.  They  were  attorneys 
who,  he  learned,  were  engaged  In  the  business 
of  procuring  divorces,  and  he  talked  with  them, 
as  I  understand  his  evidence,  and  foand  that 
tliey  had  an  office  and  representative  in  Mon- 
dnn,  N.  D.  Mr.  Streltwolf  had  never  been  In 
Mandan.  He  knew  nobody  there,  and  had  no 
connection^  directly  or  indirectly,  with  Mandan, 
or  with  anybody  Gh  North  Dakota.  He  was  a 
I>cTfect  stranger  to  Dakota, — both  he  and  all 
his  family.  On  the  6th  of  May,  1897,  without 
iiifurmlng  anybody  wbete  he  was  going,  or 
that  be  intended  to  change  his  reaidenoe,— that 
lie  intended  to  leave  New  York  or  New  Jersey, 
or  anything  of  the  kind,— he  left  secretly,  yon 
iiiay  say,  on  his  own  confession,  and  went  to 
Mandan;  arrived  there  on  Sunday  morning,  the 
Mtb  of  May.  On  the  afternoon  of  the  same 
(lay  he  was  Introduced  by  a  traveling  compan- 
ion to  Mr.  Fobs,  who  represented  Hoggatt  Jk 
Caruthers  in  Mandan.  He  took  board  at  a 
Iwarding  house,  and  stopped  there  a  few 
-weeks,  and  then  went  to  the  Yellowstone 
Park.  He  wrote  to  nobody  at  all  that  he  was 
at  Mandan,  dated  no  letters  there,  and  gave  no 
notice  to  anybody  of  his  residence  there.  But 
labile  in  the  Yellowstone  I^rk  he  wrote  to  hla 
son  that  lie  was  taking  a  trip  through  that 
'(.■ouutry,  and  I  think  there  is  some  evidence 
from  which  a  Jury  might  infer  that  he  gave 
it  out  when  he  left  New  York  that  he  was 
filuiply  going  <Hi  a  pleasure  trip.  In  July  be 
came  back  to  New  Yorit,  and  was  there  a 
week  or  more.  He  stopped  on  the  way  In 
Minnesota,  at  a  meeting  of  the  society  of  the 
J-:ik!<.  and  then  came  on  to  New  York,  and 
»:»iight  and  obtained  an  Interview  with  his 
^oD,  who  was  then  living  with  his  mother  in 
Jersey  City,  and  working  In  New  York  City; 
and  in  thxt  lntervie'#  stated  that  he  was  going 
to  Germady  to  get  a  legacy  that  had  been  left 
to  blm,  and  Invited  his  son  to  go  with  talm. 


and  hla  son  promised  to  give  him  an  antwer 
on  a  certain  evenUig.~the  SOth  of  July,  I  tlilnk. 
The  son  went  to  the  rendezvous  on  that  even- 
ing, and  his  father  was  not  there.  He  hunted 
around,  and  found  he  had  been  out  riding,  or 
something  of  that  kind.  At  any  rate,  about 
that  time  Mr.  Streltwolf  went  to  Mandan,  and 
neither  hla  eon,  nor  any  other  person,  as  far 
as  appears,  bad  the  slightest  Idea  tbat  he  had 
been  away  from  home  with  a  view  to  cbaur 
gtng  his  residence,  or  adopting  a  new  home,  or 
going  Into  business  in  some  other  place.  He 
arrived  at  Mandan  In  August  On  the  8tb  of 
August— three  months  from  the  day  he  first 
arrived  there— he  commenced  a  suit  against 
his  wife  for  divorce,  and .  took  meaaureft  to 
have  the  papers  served  iqwn  her  in  New  Jer- 
sey. 

Now,  here  is  a  state  of  clrcumstancea  that 
did  not  appear  In  Felt  v.  Felt  It  did  not  ap- 
pear affirmatively  there  that  the  original, 
domicile,  of  Felt  and  bis  wife  was  In  I^ew 
Jersey  or  In  New  York.  It  did  not  appear 
in  that  case  but  tJiat  the  original  domicile  of 
the  husband  was  Utah,  where  the  divorce 
was  granted.  But  here  tb«  original  domi- 
cile was  In  New  Jersey,  and  the  burd«i  is  on 
the  husband  to  establish  the  domicile  in 
North  Dakota.  Now,  he  procured  a  notice, 
etc.,  to  be  served  on  his  wife,  and  about  the 
time  be  sappoaed  they  might  be  served  wrote 
this  loot  letter,  dated  August  11.  1897,  to  his 
son.  In  whlc±  he  saya:  "X  auppoae  you  have 
thougbt  my  action  and  conduct  towards  you 
a  little  strange  In  some  wajn  of  late.  Well, 
my  dear  boy,  the  time  has  come  wbeo  this 
ezplabu  Itself."  Aa  soon  as  the  pap«v  in 
the  Dalcota  suit  were  served  on  the  wife, 
she  applied  to  the  chancellor  for  an  Injunc- 
tion against  her  husband  proceeding  with 
that  Dakota  suit  and  the  chancellor  granted 
an  injunction,  which  is  dated  Septnnber  8th. 
It  was  sent  to  Mandan  to  be  served,  pnt  In 
the  hands  of  the  sheriff  for  service,  and  on 
the  day  It  was  so  put  In  the  sherUTa  hands 
Mr.  Streltwolf  left  Mandan,  and  went  Bast 
to  the  Mlsslss^tpl  Lakes,  flablng,  and  waa 
gone,  as  I  recollect  the  evldmce,  until  a  short 
time  before  his  suit  waa  aet  for  trial,  which 
waa  an  early  day  in  October,  aa  I  recollect 
the  evidence;  so  that  there  could  be  no  serv- 
ice of  the  Injunction  aa  him  personally.  It 
waa  brought  to  the  knowledge  of  his  counsel, 
Mr.  Foss,  and  his  counsel  in  New  York,  and 
his  connsel  here;  but  Mr.  Streltwolf  swears 
tliat  he  did  not  know  of  It  untO  the  trial  in 
court  That  means  that  his  counsel  conceal- 
ed it  from  him,  if  what  lia  baa  swom  to  is 
true.  It  cannot  be  put  on  any  other  ground. 
I  should  be  very  much  surprised  If  Mr.  Yoor- 
heea  ahonld  state  in  oonrt  that  he  had  not 
given  notice  of  it  to  somebody  so  tbat  it 
would  reach  his  client  Now,  Mr.  Streltwolf 
obtained  hla  divorce  In  North  Dakota,  and 
the  question  Is  whether  or  not  he  was  a  bona 
fide  domiciled  resident  there  for  three 
months,  or  a  reasonable  time,  before  that 
decree  wta  obtained.   I  do  not  Hilnk  tbat 
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there  Is  any  pftrtlcnlar  charm  In  three 
months,  or  any  otiier  lencth  of  time.  In 
Utah  It  required  a  year's  residence,  and  It 
was  admitted  In  Fdt  t.  Felt  Uiat  Felt  was  a 
bona  ftde  domlcUed  resident  of  Utah  for  orer 
a  year.  If  there  was  a  bona  flde  domiciled 
lesidence  In  tlut  state  of  North  Dakota,— It 
Streltwolf  went  there  as  any  man  would  go, 
entirely  Independent  of  the  question  of  a  de- 
sire to  set  a  dlTOTce;  If  his  golns  there  and 
his  adoption  of  a  domicile  wm  thorooKb  and 
actnal.-^e  mexe  tact  that  he  expected  to 
hare  the  benefit  of  the  laws  of  fliat  state  for 
a  divorce  against  his  wife  may  not  destroy 
the  Talne  of  ttiat  domicile  for  present  par- 
poses.  But  the  tect  that  he  did  go  Uiere 
for  that  purpose  has  an  effect  upon  the 
human  mind  In  determining  whether  or  not, 
upon  all  the  facts,  his  residence  was  bona 
flde,  so  as  to  establish  a  domldle,  or  not;  and 
that  Is  the  very  point  in  the  cass.  Now, 
tiiere  Is  no  proof  ttiat  he  wait  Into  any  solid 
substantial  bnslness  there.  Something  waa 
said  about  his  contract  wlA  some  man  who 
kept  a  saloon  to  be  a  partnff.  «  sometlilng 
of  that  kind.  No  detana  were  gone  Into. 
The  landlord  with  whom  he  stayed  swore 
that  Streltwolf  s  business  waa  that  of  solicit- 
ing life  Insurance.  Wdl,  now,  Mr.  BtrHtwoIf 
Is  a  gendeman  of  means,  and  It  approadies 
tin  ridiculous  to  si^pose  tiiat  he  went  there 
for  the  purpose  of  going  into  the  business  of 
soliciting  life  Insurance.  He  had  no  busi- 
ness there.  I  think  that  whatever  buainess, 
or  whaterw  bint  ot  bustaiesB,  tiiere  may  be, 
la  ao  tiiln  that  It  makes  against,  rather  tiian 
for,  him.  Immediately  after  he  tibtalned  his 
divorce,  be  was  taken  sick.  He  went  to  Eu- 
rope soon  after,  and  then  this  MI— this  sup- 
plemental bill— to  be  relieved  from  the  effect 
of  tiiat  decree  was  filed  on  the  11th  of  Jan- 
uary. inS;  and  the  notice  ot  that  reached 
him  at  a  sanitarium  In  the  Austrian  Alps; 
and  he  came  home,  and  attended  to  his  busi- 
ness in  New  Torfe  and  New  Jersey,  and  from 
there  again  went  to  North  Dakota,  and 
stayed  there  during  this  last  summer.  Well, 
t  think  that  whUe  that  evidence  of  subse- 
quent conduct  was  admitted.  It  can  have  very 
little  effect  on  the  case,  because  It  was  bis 
policy,  when  he  found  tbat  his  divorce  was 
attacked,  to  make  the  best  of  It  by  fals  sub- 
sequent C(mdnct  But  It  does  not  appear  yet 
that  he  had  any  motive  to  go  there,  or  any- 
body to  see  there,  exc^  to  get  this  divorce, 
and  It  Is  to  be  observed  that  It  was  necessary 
for  blm  to  get  a  divorce  quickly.  It  was  nec- 
essary for  him  to  have  this  decree  In  order  to 
defend  the  action  brought  by  his  wife  against 
blm  in  this  state.  When  he  found  that  he 
could  not  settle  with  her,  he  went  to  North 
Dakota  post  baste,  and  commenced  bis  suit 
there  Just  90  days  from  the  very  Sunday  that 
he  arrived  there.   Now,  without  gcrfng  Into 


the  authorities,  and  speaUng  flcom  mj  teeol- 
lectloD  of  the  law  as  laid  down  by  the  mast 
respectable  courts,  It  seems  to  me  Otmt  it 
would  be  a  reproach  to  the  administration  of 
justice  to  bold  that  1oj  sndi  a  vlalt,  mider 
such  drcnmstancea,  be  acquired  a  bona,  fide 
domldle  hi  that  state,  whldi.  as  we  aO  know. 
Is  notorious  aa  a  resort  for  peo^  seeing  dl- 
Torcea  Therefore  I  lK>ld  that  the  evidence 
satisfies  me  that  there  waa  no  bona  flde  domi- 
cile in  North  Dakota,  and  tiiat  the  obtaining 
of  a  divorce  on  the  ground  o€  domlcfle  waa  a 
fraud  on  the  court,  and  entitles  the  comptaln- 
ant  herdn  to  a  decree  lliat  it  Shall  not  eoostl- 
tute  a  defSnse  to  her  suit  I  think  this  re- 
sult Is  clearly  within  the  ruling,  not  yet  re- 
ported, of  the  court  of  em«s  and  appeala^  ta 
Hagomui  V.  Magowan,  reversing  this  oovrt 
as  reported  hi  88  AtL  984.  There  the  de- 
fendant arosand  to  the  suit 

It  Is  a  serious  question  whetiHr  a  aervioe 
out  of  the  Jnrlsdlctfon  can  ever  be  the  gronnd 
of  a  decree  (tf  divorce,  and  flie  only  sraond 
upon  which  It  can  safely  be  put  is  that  of 
necessity,  via.  Uiat  the  party  aaaat  get  lUa 
rij^ta  wttboat  sndi  Bervloei  Hiat  la  the 
ground  upon  irtilch  I  put  it  In  tiie  Fdt  Gbs& 
But  according  to  tiw  llagowan  Oaaeb  aa  de- 
ckled by  the  court  of  errors  and  appcala,  as 
I  nndwstand  it.  If  the  complainant  in  this 
causes  ICrsu  Streltwolf,  had  appeared  to  the 
Dakota  sui^  It  would  not  have  prenaited 
her  from  setting  up  here  that  there  bad  beta 
fraud  practiced  upon  the  cojirt  In  the  matter 
of  domlcfifc  I  am  quite  dear  that  thla  de- 
cree cannot  prevail,  and  that  condnaSon  ren- 
ders it  unnecessary  to  determine  the  qoestioB 
of  a  breach  of  the  InJnnctlbn. 

I  think  It  worth  whUe  to  add  one  more  ob- 
servation. Upon  looking  at  tiie  North  Da- 
kote  decree,  it  aniears  that  the  plaintiff  In 
tliat  suit  (the  defendant  here)  put  his  case 
there  on  two  grounds.— one  extreme  cradty 
of  his  wife  practiced  upon  him,  and  the  other 
on  the  ground  of  her  adultery.  A  faint  ef- 
fort was  made  by  a  witness  who  waa  exam- 
ined in  New  Jersey  to  prove  tiie  adultery, 
and  It  was  that  effort  which  I  presume  was 
tbe  cause  of  the  son's  publishing  the  artlde 
In  the  newspaper  which  was  put  in  evidence 
herein;  but  the  proof  failed,  and  tiie  Dakota 
decree  Is  based  on  cruelty  of  tbe  wife  prac- 
ticed upon  the  husband.  Now,  It  Is  to  be  ob- 
served tbat  either  tiie  adultery  or  the  cruelty. 
If  proven,  was  a  complete  defense  to  the  ac- 
tion brought  by  the  wife  against  the  husband 
in  this  state,  but  the  cruelty  waa  not  a 
ground  here  of  an  absolute  divorce.  I  wBl 
advise  a  decree  declaring  the  North  Dakote 
divorce  void,  and  will  teke  up  the  further 
hearing  of  the  cause  at  such  time  aa  may  be 
fixed. 


iNo  ofdnkn  filed. 
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In  re  HARTZBLL'S  ESTATB. 
Appeal  of  RUOFF. 
(Bnpfeme  Conrt  of  PenmrlTUiia.    Not.  T, 

isea) 

Wnx— UsTis>— CaARQB  ox  Lani>— Hbrobb. 
Under  s  wfll  derising  to  testator's  son  It. 
land  charged  with  a  Uen  tor  a  certain  amount, 
the^  Interest  whereof  was  to  be  paid  testator's 
wife  for  life,  and  derisinir  to  his  other  children 
rsrioDS  tracts,  all  charged  with  liens  for  vari- 
ous smoonta.  the  ioterest  on  which  was  like- 
wise  to  be  paid  his  wife  for  life,  and  deviBlng  to 
her  for  life  a  tract,  and  provldinK  that  on  her 
d4>ath  the  snms  of  monej  made  chargeable  on  the 
Inodii  devised  to  his  children  and  the  property 
devised  bis  wife  shoold  be  added  together,  and 
the  sum  thereof,  less  the  coets  and  expenses  of 
rollection,  be  dtrided  eqnally  among  his  chil- 
dren, the  portion  of  the  lien  on  the  land  of  L. 
n>presentins  his  share  in  the  fnnd  did  not.  on 
bis  mother's  death,  merge  In  his  title  to  snch 
land.  80  that  one  biiTlng  sacb  land  on  execution 
against  him  did  not  aeqair*  Us  risht  to  ft  shut 
Id  sadi  fund. 

Appeal  from  aphans'  oonrt,  Wegtmordand 

county. 

In  the  matter  of  the  estate  of  George  Hart- 
Eell,  deceased.  Petition  of  George  M.  Bart- 
sell  and  others  that  John  O.  Rnoff  be  required 
to  pay  a  certain  sum  charged  on  his  land,  or. 
In  default  thereof,  that  payment  be  enforced 
by  sale  of  the  land.  Decree  for  petltionerst 
and  reepondent  Ruoff  appeals.  Affirmed. 

The  repnt  ot  tiie  andltor  Is  as  follows: 
**Thls  ^oeeedJng,  u  it  comes  before  tSie 
andltiv.  Is  a  petition  to  the  orphans*  eoort,  un- 
der  the  proTtstons  of  the  flfty-nlnth  sectkm  of 
tbe  act  of  February  24,  1834  (Ford.  IMg.  p. 
820.  pL  268).  The  petitioners  are  all  (tf  tiie 
legatees  imder  tiie  will  ot  George  Hartsell, 
deceased,  and  ttie  executor  of  said  wQL  The 
respondent  Is  John  G.  Ruoflf,  present  owner  of 
a  tract  of  land  devised  by  said  Oeoi^  Bart- 
sell  In  his  wiU.  and  charged,  as  petltlonen  al- 
lege, with  the  payment  of  a  earn  of  money 
bequeathed  to  tiiem  by  ssid  will.  The  pow- 
ers and  duties  of  tbe  orpbani'  conrt  bi  sudh  a 
mse,  after  all  the  parties  In  Interest  have  been 
brought  Into  coort,  are  defined  by  the  f(^w- 
Ing  language  taken  &om  the  act  of  assemMy, 
aliove  referred  to,  tIb.:  'Wtaerenpon  mdb 
rourt  may  proceed  according  to  equity,  to 
make  sucb  decree  ae  ord«  touching  tbe  pay- 
ment of  tbe  legaiT,  out  of  such  real  estate. 
am  may  be  requisite  and  Just*  An  the  mate- 
rial facts  appear  from  the  records  ofFered  In 
eTldence  by  counsel  fttr  tiie  parties.  In  ac- 
rardance  with  the  direction  of  tbe  court,  tbe 
nadltor  bmwith  submits  findings  of  fact  and 
nf  law.  together  with  an  opinion  setting  fbrtb 
the  reasons  tor  the  conclu^oni  reached,  and 
tbe  form  of  a  decree  to  be  entered. 

"Findings  of  Fact 

''First.  George  Hartsell  died  11th  Morem- 
her.  1888b  tearing,  to  snniTe  bbn.  a  widow. 
Hannab  Hartsell,  and  flre  cfalidren.  rls.: 
George  BL  Hartsell*  Lewis  H.  Hartsell,  Susan- 


na E.  Boyer,  Lydia  A.  Hartxdl,  and  Amanda 
Xaley.  Second.  By  bis  last  will,  duly  ad- 
mitted to  probate,  the  said  Geoi^e  Hartsell 
provides,  Inter  alia,  as  foUowa,  viz.:  *I  give, 
devise,  and  bequeath  to  my  son,  Lewli  H. 
Hartsell,  bis  belrs  and  assigns,  tbe  Keefer 
farm.  In  Poan  townah^  said  county,  contain- 
ing about  128  acres,  at  seven  thousand  six 
hnndred  And  eighty  C$7,6SQ)  dollsrs.  •  •  • 
For  the  purpose  of  ip^fcing  an  eqaal  distribu- 
tion of  my  estate,  except  as  hereinbefore  di- 
rected, among  my  five  (6)  children,  to  wit, 
George  If.,  Lewis  H.,  Susanna  B.,  Amanda, 
and  Lydla  Ann,  I  appraise  and  value  the  Jack 
fton.  devised  to  George  M.,  at  fourteen  thou- 
sand two  bondred  and  tfghty  (^4,28(9  dol- 
lars, fbur  thousand  seven  hundred  and  sixty 
(f4t760)  dollars  of  this  sum  to  runabi  a  lla 
on  tbe  land  so  devised,  and  the  Interest  tfaere- 
on  to  be  paid  axmually  to  my  bdoved  wife,  as 
hereinbefore  directed;  tile  Keefer  farm,  de- 
idsed  to  Lewis  HU  at  seven  thoonnd  six  hun- 
dred and  dtftty  ff7.6B0)  doltars,  one-tblrd  of 
which,  via.  two  tbousand.  five  hundred  and 
sixty  ol  which  Is  to  remain  a  Hoi  on  the  lands 
so  devised,  and  tbs  Interest  tbereon  to  be  paid 
annually  to  my  wife,  as  hereinbefore  direct- 
ed; the  tvraty-ttbie  acres  devised  to  Susanna 
B..  at  two  tbousand  one  hundred  and  seventgr- 
five  (|2,i7S)  dollars,  one-third  of  which,  vis. 
seven  hundred  twenty-five  972Et)  doUars,  Is  to 
remain  a  lien  on  the  same,  and  the  Interest 
thereon  to  be  paid  to  my  wife  as  herebibefore 
directed;  tiie  pr^oly  In  ML  Pleasant  bor- 
ou^  aforesaid,  devised  to  I^dla  Ann,  at  one 
thousand  three  hundred  ^iJOO)  doUara,  one- 
tbtad  of  which,  vis.  four  hundred  and  tiilrty- 
three  and  ••/lee  (1488.33)  dollars,  Is  to  remain 
a  Uen  on  the  same,  and  tbe  Interest  tbereoa 
to  be  paid  annually  to  my  wife,  as  hereinbe- 
fore <Urected;  and  the  home  property,  ai^ 
tbe  acre  and  a-half  pasture  lot,  devised  to 
Amanda.  I  value  and  appraise  at  five  thou- 
sand and  five  hundred  (85,500)  dollars. 
•  At  the  death  of  my  aald  wife,  the 

said  sums  of  mon^  made  chargeable  on  Ibe 
real  estate  devised  to  my  Alldren,  and  the 
proper^  devised  to  Amanda,  shall  be  added 
togetba*,  and  tbis  sum,  less  the  costs,  etc., 
diaU  be  divided  Into  five  equal  parts,  and  one 
equal  part  paid  to  each  of  my  five  tbildren 
above  named,  or  their  heirs.*  Of  this  will  the 
testator  appotaited  his  son  Gteorge  H.  ^rtzell 
executor,  and  letters  testamentary  were  Is- 
sued to  him.  Third.  Lewis  H.  Hartsell  ac- 
cepted the  devise  In  his  tevor,  and  w«it  Into 
possession,  and  appears  to  have  accounted  f<H: 
all  of  Us  purchase  money,  except  tbe  sum  of 
82,500,  payable  on  tbe  death  of  tiie  widow. 
Fotirth.  On  Tib  October,  1892,  to  No.  810,  No- 
vember term,  1882,  of  ttie  court  of  common 
pleas  of  Westmoreland  county,  John  G.  Ruoff 
.obtained  a  judgment  against  I^ewls  H.  Hart- 
sell for  $8,800.  On  22d  September.  1898.  Lew- 
Is  H.  Hartsell  assigned  to  one  John  Long  all 
bis  estate,  right  title,  etc.,  by  and  under  ttie 
wlU  of  bis  father,  that  would  be  due  uid  ow- 
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Ing  to  him  at  the  de&th  ot  his  mother,  Han- 
nah HartzelL  This  assignment  was  In  writ- 
ing, was  for  a  valuable  consideration,  and, 
-on  the  day  It  was  made,  it  was  recorded  in 
the  recorder's  office,  In  Deed  Book  p.  329. 
On  the  28tb  September,  to  319,  November 
term,  1883,  of  said  court  of  commion  pleas, 
Judgment  was  entered  in  favor  of  J.  W.  Fish- 
er against  Lewis  Hartzell,  for  f200.  Fifth. 
Upon  the  two  Judgmenta  above  recited,  writs 
of  fi.  fa.  were  Issued  to  Xos.  SS  and  1^,  No- 
vember term,  1893,  respectively.  The  land 
devised  to  Lewis  H.  Hartzell  was  taken  Id 
execution  and  sold  by  the  sheriff  on  the  10th 
November,  1803,  to  John  G.  Ruoff,  for  $2,505. 
This  sale  was  regularly  confirmed  by  the 
<»nrt,  and  a  deed  was  duly  acknowledged,  an^ 
delivered  to  the  purdiaser.  Sixth.  At  the 
aheriff'B  sale,  public  notice  was  given  to  all 
parties  that  the  land  offered  for  sale  was  char- 
ged with  the  legacy  of  ^,560,  under  the  will 
<tt  George  Hartzell;  that  only  the  arrears  of 
Interest  accrued  thereon  would  be  discharged 
by  the  sale,  and  payable  out  of  the  proceeds, 
etc,  and.  warning  bidders  to  act  aecordlngly. 
The  sheriff's  schedule  o£  distrlbutton  shows 
that  $1,2^.49  was  applied  to  the  payment  of 
arrears  due  the  widow  at  time  of  sale,  $47.85 
to  costs  of  sale,  and  the  balance  of  the  pur 
chase  money.  $1,194.66,  was  allowed  to  John 
G.  Rnoff,  the  pmrcliaser,  on  account  of  his 
Judgment.  Seventh.  Hannah  Hartzell,  widow 
of  testator,  died  on  24tb  March,  18SS.  Since 
her  death,  John  O.  Buoff  has  refused  to  pay 
to  the  legatees  petitioners  the  sum  of  $2,500, 
or  any  part  thereof;  and  this  proceeding  has 
been  Instituted  to  enforce  payment  of  that 
amount,  with  interest  from  the  date  of  the 
death  of  the  widow.  On  his  own  petition, 
John  Long,  assignee  of  the  share  of  Lewis  H. 
Hartzell,  has  been  permitted  by  the  court  to 
intervene  and  become  one  of  the  petitioners. 

"OoudusIonB  of  liiw. 

"FirsL  The  devise  to  Lewis  H.  Hartzell, 
and  his  acceptance  thereof,  vested  In  him  the 
title  to  the  Keefer  farm,  charged  with  a  lien 
to  secure  the  payment  of  $2,560,  and  interest 
thereon,  to  the  persons  and  at  the  times  pro- 
vided in  the  wIlL  Second.  Under  the  will, 
Lewis  H.  Hartzell,  on  the  death  of  the  widow, 
was  entitled  to  receive,  not  any  fixed  share  of 
the  $2,560  charged  on  his  own  land,  but  a 
share  In  a  fund  to  be  made  up  of  this  and 
several  like  charges,  from  which  fund  was 
first  to  be  deducted  tlie  costs  and  expenses 
of  collection,  distribution,  etc.  Third.  Under 
these  circumstances,  this  future  but  unde- 
termined interest  of  Lewis  H.  Hartzell,  hi 
the  fund  to  be  created  as  provided  in  the  will, 
did  not  merge  and  become  extinguished  in 
the  fee-stmide  title  to  the  land  which  vested 
In  him  under  the  devise.  Fourth.  The  liot 
cTQated  by  the  will  being  of  a  fixed  and  con- 
tinuUig  nature,  a  sberifTs  sale  of  the  land 
during  the  life  of  the  widow  did  not  dlft- 
charge  the  lien,  but  the  purchaser  took  the 


land  charged  with  the  payment,  of  92,561). 
and  the  Interest  thereon.  In  addition  to  the 
amount  of  his  bid.  Fifth.  Tbe  purcbas^  at 
sheriff's  sale  did  not  buy  the  interest  or  share 
of  Lewis  H.  Hartzell,  In  the  fnnd  to  be 
gathered  after  the  death  of  the  widow,  bot 
only  his  Interest  in  and  title  to  the  land 
itself.  Sixth.  The  two  writs  of  attachme&i 
ocecutlon  at  Noe.  OlS.  Augnat  term,  188S. 
and  727,  May  term,  1885,  referred  to  In  the 
answer  of  respondent,  have  no  refereaoe  xa 
this  case.  John  Ruoff  Is  not  a  garnishee  is 
either,  and  has  no  Interest  whatever  in  them. 
Seventh.  John  G.  Ruoff,  the  respondeat,  has 
no  defense  at  law  or  tn  equity  to  the  pay- 
ment of  the  man  ot  $2,590,  with  iDtmst 
thereon,  from  the  24th  March,  1885.  the  date 
of  the  widow's  death;  and  the  petitioners 
are  entitled  to  a  decree  In  tludr  Cavor  for 
that  amcnuit 

"OphUoa. 

"In  the  answer  filed  by  the  respondent, 
some  questions  are  raised  whidi  may  lie  dis- 
posed of  preliminary  to  the  consideration  of 
the  more  Important  and  contMlUns  qnestloiii 
in  the  case. 

"Some  objection  Is  made  to  the  form  of  thp 
proceeding.  The  supreme  cotirt  In  this  very 
case  suggested  that  the  court  below  "relnstaie 
the  petition,  and  permit  the  legatees  to  come 
in  upon  it  as  parties  plaintiff.'  3S  Atl.  1061. 
This  suggestion  was  adopted  by  the  orphans' 
court.  The  form  of  the  petition  therefore 
does  not  appear  to  be  an  opm  question  so 
far  as  the  auditor  is  concerned. 

"It  is  also  suggeated  that  two  attachmeau 
are  outstanding  against  the  share  of  Lewis 
HartxeU.  In  neither  of  these  la  reepondeat 
made  a  garnishee.  One  of  them  was  never 
served  on  anybody  so  far  as  the  record  shows. 
The  other  was  served  on  the  ezecntor,  th? 
only  person  named  as  garnishee,  and  he  has 
appeared  and  answered.  It  Is  not  apparent 
how  the  respondent  can  have  any  Interest  or 
concern  In  these  attachments,  or  what  jusii 
fication  or  excuse  they  can  furnish  fix-  his 
refusal  to  pay  If  he  le  otherwise  liable.  Be- 
sides, If  the  respondent,  either  by  reason  of 
these  attachments,  or  the  assignment  to  iMog. 
had  any  doubt  as  to  the  persons  he  should 
pay,  the  first  section  ot  the  act  ot  May.  ISSI 
(Purd.  Dig.  p.  621,  pL  269),  foraiahee  cou^ 
plete  protection  against  rach  dangers,  and  en- 
ables a  person  In  bli  situation  to  pay  the 
legacy  and  discharge  his  land  with  prompt- 
ness and  security.  Tliat  the  land  itaased  i>j 
the  devise  charged  with  the  payment  of  the 
valuation  money  fixed  by  the  testator  la  to9 
plain  for  argument.  Hart  v.  Homfllw,  23 
Fa.  St  30;  Gilbert's  Appeal,  S»  Pa.  St  347. 

"The  devisee  having  taken  the  title  bound 
by  a  lien,  let  us  consider  the  further  provision 
of  the  will  providing  for  the  creation  of  a 
fund  after  the  death  of  the  wldow>  and  giv- 
ing to  each  of  his  five  children,  Inctudinjr 
Lewis,  an  equal  share  in  the  net  wrooeeda  of 
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ibat  fund.-  Can  It  be  said  that  the  Ueo  thus 
lixud  ou  tb«  laud  ot  Lewis  became  merged  in 
whole  or  In  part  In  the  title  which  rested  in 
Lewis,  becanse  he,  aa  a  legatee,  was  to  rer 
celve  a  share  of  the  fund  of  which  the  money 
charged  oa  hla  own  land  was  a  constltueut 
part?  That  the  Uen  aa  a  w^hole  could  not 
merge  seems  clear,  because  the  widow  and 
the  other  legatees  were  interested  In  It,  and 
their  Interests  could  not  be  destroyed  by 
mere  operation  of  law.  'E^qulty  does  not 
faror  mergers;  and,  In  law,  mergers  are  said 
to  he  odious.  *  *  *  Bqulty  wlU  not  permit 
the  rights  of  aredltors,  legateest  etc.,  to  be 
defeated  by  mere  act  of  law,  without  any 
act  done  by  tUem.'  Penlngtou  r.  Coats.  6 
Whart.  28^  'So,  If  thera  be  a  bon^clal  hi- 
terest  In  any  other  person,  there  will  be  no 
merger.*  Dougherty  t.  Jack.  5  Watts,  4B6. 

"Could  any  purt  of  the  Uen  merge  on  the 
theory  that  It  represented  the  share  of  Lewis 
in  the  fund?  If  so,  what  part  or  to  what 
cxteut?  Let  It  be  kept  in  uUnd  Lewis  was 
uut  given  a  portion  of  the  money  charged  <»i 
his  own  land,  so  that  It  could  be  said  he  owed 
himself  a  fixed  and  determinate  sum.  On  the 
coutrary,  he  Was  given  a  share  in  a  fund  the 
cxao't  amount  of  which  could  not  be  deter- 
mined when  his  rights  vested,  and  cannot  be 
tlt'termlned  now.  True,  if  each  devisee  paid 
in  the  amoont  charged  In  the  wIU,  the  gross 
amount  of  the  fund  could  be  known.  Bven 
then  the  net  amount  of  the  fund  could  not 
l>e  ascertained.  But  how  could  It  be  told, 
until  payments  wwe  actually  made,  that  the 
devisees  woald  pay  the  amount  charged? 
And,  In  case  of  their  failure,  what  certainty 
is  there  that  the  lands  charged  would  sell  for 
t'uougb  to  realize  the  amounts  diarged? 
though  the  original  petition  filed  by  the  ex- 
ecutor averred  that  the  remaining  devisees 
had  paid  into  his  hands  the  amounts  charged 
ua  their  devises,  when  the  court  decided  he 
Iiad  no  standing  to  receive  the  money  and 
release  the  land,  the  money  may  have  been 
withdrawn  from  his  hands;  oi  U  may  be 
withdrawn  at  the  pleasure  of  the  devlseesi 
as  the  executor  is  but  tbeir  agent  in  this  re- 
spect. It  seems  clear  that  the  intoest  of 
I^ewis  in  this  Hen  was  so  Impossible  of  ascer- 
tainment that  the  doctrine  of  merger  could 
not  apply.  Moreover,  it  was  not  to  the  Inter- 
est of  the  devisee  that  the  two  should  merge. 
IliB  Interest  In  the  fund  was  personal  prop- 
(Tty.  It  could  not  be  bound  by  the  Hen  of  a 
Judgment  against  b!m.  It  would  not  pass 
by  a  sherifTs  sale  of  his  land.  He  could  sell 
and  assign  It  at  pleasure,  like  any  other  chose 
in  action.  Under  such  circumstances  there 
is  a  presnmptfon  tbat  no  merger  took  place. 
'As  a  merger  is  for  the  benefit  of  him  in 
whom  the  two  interests  unite,  it  will  nevw 
take  place  when  it  Is  against  his  Interest,  or 
when  it  Is  most  for  his  advantage  to  keep 
ihe  charge  alive.'  Wallace  v.  Blair,  1  Orant, 
Cas.  81;  Moore  v.  Bank,  8  Watts,  149; 
I>ou£faeEty  V.  Jack,  sapta.;  byar's  Appeal* 
111  Pa.  St.  81,  2  AtL  SM. 
41A.-6e 


"There  is  also  soma  evidence,  the  only  evi- 
dence on  either  side  of  this  question,  that,  aa 
early  as  1893,  Lewis  Hartzell  did  not  con- 
sider there  was  any  merger,  because  on  Sep- 
tember 22d  of  that  year  he  spedflcally  as- 
signs his  interest  in  the  fund  to  Jobn  Long; 
Finally,  the  case  ot  Hart  v.  Homlller,  supra, 
seems  to  expressly  decide  this  question,  and 
about  every  other  Important  question  In  this 
case.  *If  after  this  [a  sherlfrs  sale  of  the  land 
of  the  devisee  charged  with  the  payment  of  a 
legacy]  there  should  be  funds  In  the  hands 
of  the  executor  of  the  estate,  and  the  said  dev- 
isee's share  thereof  should  be  sufficient  to 
pay  the  charge  on  the  land  thus  devised,  this 
would  not  of  itself  operate  as  an  extinguish- 
ment of  the  charge;  for  that  would  be  the 
application  of  the  devisee's  funds  In  order  to 
discharge  the  duty  of  the  sheriff  vendee.^  Aa 
this  case  is  so  much  like  the  one  in  hand, 
and  rules  nearly  every  phase  of  it,  It  may  be 
well  to  recall  that  it  was  carefully  reviewed 
by  Mitchell,  J.,  in  delivering  the  opinion  of 
the  supreme  court,  when,  the  present  ease  vrai 
recently  before  that  body.  While  they  over- 
rule the  case  cited  in  so  far  as  it  decides 
that  an  executor  may  maintain  a  proceeding 
in  the  orphans'  court  to  recover  a  legacy 
charged  on  land,  the  learned  Justice  says: 
These  cases  are  aU  subsequent  to  Hart  v. 
Homlller,  and.  while  not  disturbing  the  prin- 
ciple of  that  decision,  must  be  accepted  a« 
estahllshlng  a  different  practice.'  It  would 
therefore  appear  tii&t  on  September  22,  18B3, 
Lewis  Hartsell  was  the  owner  of  a  tract  of 
land  boimd  by  the  liens  of  the  charge  created 
by  the  will  and  the  Judgment  of  respondent 
at  No.  319,  November  term.  18^.  He  was 
also  the  owner  of  a  share  in  a  fund  to  be 
made  up  after  his  mother's  death  in  the  man- 
ner provided  by  the  will.  This  was  personal 
property,  and  was  not  bound  by  any  attach- 
ment or  other  legal  impediment  to  Its  assign- 
ment. On  the  date  named,  he  assigned  this 
share,  for  a  valuable  coa^deratlon,  to  John 
Long,  and  there  is  no  reason  apparent  In  the 
evidence  before  .the  auditor  why  this  aseigD- 
ment  did  not  pass  a  good  title  to  the  assignee. 
The  subsequent  ssJe  by  the  Bberlff  did  not 
convey  anything  bnt  Interest  of  Hartsell  In 
the  land.  It  did  not  disturb  the  assignment 
to  Long.  The  purchaser  had  express  notice 
of  the  fact  that  the  Uen  would  be  preserved, 
and  that  the  land  would  cost  him  the  amount 
of  the  Mm  in  addltitm  to  his  bid.  Presum- 
ably by  reason  of  this,  the  respondent  bought 
for  $2,606  land  devised  to  Lewis  Hartsell  by 
his  father  at.  97,680.  Under  these  circmn- 
stances,  the  law  will  not  permit  the  purchaser 
to  hold  the  land  except  on  payment  of  the 
legacy.  And,  certainly,  in  equity  he  has  no 
standing  to  ask  that  his  land  should  be  dis- 
charged from  the  duty  of  paying  the  legacy. 
Upon  all  the  evidence,  the  auditor  feels  elear 
that  the  respondent  has  no  defense  at  law  or 
in  equity  ^^alnst  this  proceeding,  and  ac- 
cordingly a  decree  directing  the  payment  of 
92,300,  with  Interest  from  tbe  date  of  tlw 
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death  ot  the  widow,  and  coats  since  the  filing 
of  the  present  petition. 

WlUlama,  Sloan  &  Griffith,  for  vpdUnt 
Geo.  S.  Bombaugh,  for  aroeUeea. 

PER  CURIAM.  The  report  of  the  learned 
audKor  In  the  orphans'  court  is  an  abie  and 
satisfactory  treatment  of  all  the  matters  of 
fact  and  law  InToIved  In  the  present  conten- 
tion. It  was  omflrmed  hy  the  court  below, 
and  we  now  affirm  the  final  decree  of  the 
court  upon  the  andltor'a  report  Decree  af* 
firmed,  and  appeal  dlamlsaed,  at  tbe  coat  at 
the  appellant 


LOFLAND  T.  HcDANIELb 
(Baperior  Conrt  (tf  Delaware.    Kant    Not.  3, 

issa) 

jDMnan— Patvbxt  —  Mbdioh  — TairDsa^ETi- 
nsnoB— RioHT  TO  Opbx  Aim  Olosb. 

1.  Where  the  Issue  on  a  petition  to  open  a 
lodfnnent  beeatise  of  Its  payment  Is  anbmitted 
to  the  jury,  petitioner,  having  the  burden,  is 
entitled  to  the  openins  and  closing  argument. 

2.  Hie  acts  of  the  parties  prior  to  the  rendi- 
tion of  a  judgment  are  Inadmissible  to  show 
payment  thereof. 

8.  Property  deliTered  by  the  debtor  to  the 
creditor  sabseqnent  to  rendition  of  a  Judgment 
la  not  a  part  payment  unless  both  the  deHreir 
and  the  receipt  were  with  the  intentlMi  that  it 
should  be  sach,  aino*  a  tender  in  foods  is  not 
good. 

FstttloD  by  Isaac  O.  Lolland  against  Jbaeph 
McDanld,  administrator  c.  t  a.  ttf  Jamea  U. 
Hererln,  deceased.  f<»  a  role  to  open  a  judg- 
ment The  rule  was  made  aboolnte,  and  an 
Issue  was  directed  to  be  tried.  Verdict  for  de- 
fendant 

A^roed  before  LOBll.  a  3^  and  GBUBB,  J. 

Robert  H.  Van  Dyke,  for  petltkaier.  George 
M.  Jones,  for  administrator. 

The  petition  set  forOi  the  ftfllowlng  facts: 
That  James  L.  Hererln,  in  his  llfetlmei  ob- 
tained a  Judgment  In  the  superior  conrt  of 
Kent  county  against  Annie  B.  Lofland  and 
Isaac  G.  Lofland,  tbe  petitioner,  Jointly,  for 
the  sum  of  $125  debt  with  interest  thereon 
from  the  13th  day  of  June.  1887;  that  said 
Jut^ment  was  entered  by  warrant  of  attor- 
ney in  said  court  on  June  18,  1887,  as  of  No. 
101  to  tbe  April  term  thereof.  1887;  that  dur- 
ing the  lifetime  of  the  said  HeTerln  the  peti- 
tioner paid  a  large  portion  of  said  Jodgm^t 
to  niA  Hererln,  leaving  a  balance  now  due 
of  oidy  965,  which  last-named  sum  bad  been 
toidered  to  Joseph  McDanlel,  administrator 
c.  t  a.  (tf  ttie  said  Jamea  L.  Hererln,  but  said 
tendn  was  refused  by  said  administrator,  he 
claiming  the  full  amount  ot  the  Judgment  as 
originally  entered.  The  petitions  therefore 
prayed  that  a  rule  m^t  Issue  against  the  said 
Joseph  McDanlel,  administrator  c.  t  a.  of 
James  L.  Hererln,  deceased,  directing  htm  to 
show  cause  why  the  abore-redted  Judgment 
should  not  be  opened,  and  the  petitioner  let 
Into  a  trial  to  ascertain  what  amount  if  any. 


was  due  on  said  Judgment  Rule  made  abao- 
lute,  and  on  nutlon  of  Robot  H.  Van  Dyke, 
attwney  for  petitioner,  tbe  court  ordered  that 
the  following  issue  be  tried  by  a  Jury  at  the 
bar  of  the  court  to  wit  "What  amoiuit  if 
any.  Is  due  and  uiqiald  on  the  said  Jndsmoit" 
\>nien  tbe  case  came  on  fn  trial,  tbe  le- 
spectlre  counsel  abore  named  raised  ttie  ques- 
tion as  to  who  had  tlie  opening  In  sucb  a  pro- 
ceeding. 

GBUBB.  X  Aa  it  now  standa.  ttiat  Jndc- 
ment  prima  fade,  la  a  Judgment  for  $125. 
with  Interest  from  June  IS,  1S87.  and  costs, 
as  the  record  shows.  Tbe  petitioner  does  not 
question  the  ralldlty  of  the  original  Jndgment 
but  dalms  It  la  paid,  eltba  in  whole  or  Is 
part  and  therefore  the  burdoi  la  upon  the 
petitioner  to  show  that  tbe  amount  of  that 
Judgment  is  not  now  due.  It  does  mot  matter 
who  puts  the  Judgment  bi  erldaice,  bat  tte 
petitioner  has  the  opentaig  and  doabig.  He 
tias  stated  In  Us  petition  the  exiaten«»  of  the 
Judgment  but  denlea  Ihe  amount  tbeve  nanwd 
as  being  really  due. 

The  counsel  for  the  peUthmer  ttmi  produced 
a  book  account  and  oral  evidence  in  order  to 
show  that  Ice  had  been  ddlrered  to  ^tccIb. 
the  deceased,  during  bis  Ufetlmei,  cgctenfflnt 
orer  the  potod  from  Jane  14, 1887.  to  July  5. 
1890,  on  account  <tf  said  Jndgmoit  learing  ao 
alie^^  balance  due  Hererln  of  which 
amount  had  been  tendered  to  the  adnitnistn- 
tor  by  the  petltkmer,  and  refuaed  the  fir- 
mer. It  waa  admitted  (bat  saM  amoonf  had 
not  been  paid  Into  court 

Isaac  G.  Lofland,  the  petitioner,  after  testi- 
fying that  Hererin  died  about  April.  180t 
was  asked  by  Mr.  Van  Dyke  tbe  foUowln; 
question:  "According  to  Ow  books  tbat  bare 
been  testified  to  by  Mrs.  Short  there  was  ns 
settiement  made  betwera  you  and  Mr.  Herer^ 
in  for  Ice  fnmldied  blm  after  giving  this  jodp- 
moit  of  91^  Win  your  iMxrics  show  irtietii- 
er  there  were  settiements  made  of  tbe  nxo- 
nlng  accounts  betweoi  Lofland  and  Hernln, 
the  deceased,  prior  to  tiiat  timer*  (Hie  abore 
question  vaM  objected  to  by  counsel  fbr  ad- 
ministrator as  Irrderant) 

Mr.  VAN  DYKE.  I  want  to  show  12iftt  prior 
to  the  Judgment  It  was  customary  fw  the  dc- 
cessed  and  Mr.  Lofland  to  hare  regular  settle- 
ments, but  that  after  that  Judgmmt  was  gi<c- 
en  there  were  no  settiements  made.  In  order 
tbat  the  Jury  may  draw  from  these  facts  the 
Inference  tbat  the  goods  delivered  were  to  be 
applied  towards  the  payment  eS  tbat  Judg- 
ment  Brown  T.  Feeter,  7  Wend.  301. 

ORUBB,  J.  We  do  not  consider  tbat  yoo 
can  go  Into  their  dealings  prior  to  tbat  JnAir- 
ment  as  ai^  Indication  of  payment  of  tiist 
Judgment  Ton  may,  if  yon  can,  show  arcs 
of  the  parties  subsequent  to  the  Jodgmoit. 
such  as  that  tiie  jury  may  Infer,  If  tbey  caa 
do  It  that  goods,  Instead  of  money,  were  de- 
lirered  to  Hererln  as  part  payment  of  that 
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Judgment  Whether  the  acts  yon  can  ahow 
vUl  or  win  not  prove  it,  !•  tor  the  J1117  to  eaj. 

At  the  conclusion  of  the  testimony  on  be- 
half of  the  petitioner,  counsel  f^  the  admin- 
istrator asked  the  court  to  Instruct  the  Jury 
to  find  a  rerdlct  tor  the  latter,  on  the  ground 
tbat  there  was  no  proof  that  the  goods  men- 
tloDed  In  the  account  were  accepted  by  James 
Ih  Heverln  In  hUt  lifetime  as  payment  of  that 
Judgment 

GRUBB,  J.  Gentlemen  of  the  Jury:  This 
Is  a  proceeding  by  petition  on  the  part  of 
Isaac  G.  Lofland.  the  petitioner  and  i^alntUf 
In  this  proceeding,  against  Joseph  McDaniel, 
administrator  c.  t  a.  of  James  L.  Herertn,  de- 
ceased. In  which  he  seeks  to  have  a  Judgment, 
beld  by  James  U  Hererln  In  his  lifetime 
against  Annie  IL  Lofland  and  Isaac  O.  Lof- 
land,  opened,  on  the  ground,  as  the  plalntifT, 
liOfland,  claims,  that  he  has  paid  a  part  of 
that  Judgment  by  the  sale  and  delivery  of  Ice 
to  Mr.  Heverln  during  bis  lifetime,  and  which 
Mr.  Lofland  Intended  should  be  in  part  pay- 
ment of  that  Judgment  and  wbich  he  dalms 
Mr.  Heverln,  in  his  lifetime,  agreed  to  receive 
In  part  payment  and  discharge  of  the  Judg- 
ment to  the  extent  of  the  amount  of  the  said 
account  The  issue,  or  question  which  yon 
bave  been  Impaneled  to  try  and  determine, 
and  the  only  qnestloD,  is,  what  amount  if  any, 
fa  due  and  unpaid  on  the  said  Judgment?  It 
Is  the  duty  of  Mr.  Lofland,  the  petltloDer  In 
this  case,  to  satisfy  yon.  first  that  ice,  as  be 
claims,  of  a  certain  value,  was  actually  de- 
livered by  him  to  Mr.  Heverln  In  bis  lifetime, 
with  the  Intent  on  Mr.  Lofland's  part  that  It 
should  be  lo  part  payment  and  discharge  of 
that  Judgment  But  he  would  have  to  prove 
more  than  tbat  to  you.  because  the  law  re- 
quires htm  to  go  stni  further,  and  prove  that 
when  he  dehvered  the  Ice  to  Mr.  Heverln,  Mr. 
Heverln  Intended  it  was  to  be  In  part  payment 
of  that  Judgment  held  by  Mr.  Heverln  against 
Mr.  Lofland,  and  that  Mr.  Heverln  actually 
accepted  it  In  part  payment  and  discharge  of 
bis  Judgment  That  Is  the  law  as  It  has  been 
decided  In  this  state.  The  tender  of  money 
would  be  payment  for  ttiat  would  be  a  tender 
which  he  would  be  bound  to  accept  But  the 
tender  of  goods  Is  not  the  payment  of  the 
Judgment,  as  yon  cannot  make  a  man  take 
foods  Instead  of  money,  unless  be  is  willing 
and  agrees  to  accept  the  same  as  payment 
That  being  the  law,  we  are  called  upon  now 
to  say  to  yon  that  we  think  there  is  no  perti- 
nent evidence  of  Mr.  Heverin's  agreement  to 
receive  the  Ice  ^Ich  Mr.  Lofland  alleges  was 
delivered  to  Mr.  Heverln,  In  part  payment  of 
bla  Judgment  As  the  case  stands,  there  Is 
no  evidence  on  this  point  which  we  think 
ought  to  go  before  you.  Neither  your  time 
nor  the  time  of  the  court  should  be  taken 
with  this  case  further,  and  we  consider  It 
tberefore,  our  duty  to  say  that  to  you,  and 
tbat  you  should  find  a  verdict  against  Annie 
E.  ZxiOand  and  Isaac  G.  Lofland  and  in  favw 


of  Joseph  McDaniel,  tb»  admhdstrator  of  Hr. 
Heverln,  fw  the  fnS  amount  of  Ola  Judg- 
ment wUch  la  In  evidence  before  yon;  tliat 
is,  for  $12S,  wia  Interest  from  Jane  18,  1887; 
and  we  direct  you  so  to  find. 

Verdict:  "We  find  there  Is  dos  and  l^aid  m 
the  Bald  Judgmeut  the  sum  oC  912S,  win.  Inter- 
est from  June  13,  1887." 


THOMAS  V.  GRISEL 
(Si^erior    Court    of    Delaware.  KewcaatlSr 
Jane  16^  1808.) 

Assumpsit— BTiDSBCB—fipsouLTT—FaAUD—SALBI 
— Jdet— RssoisaioH— Hbakuki  or  DAmoBS. 

1.  In  sssompsit  on  a  protested  check  given 
as  payment  of  the  consideration  of  a  spediUty* 
althoagh  not  declared  on  In  the  nair.,  the  wam- 
cialty  Is  admlstfble  to  diow  the  conatdnatiian 
of  the  cheek. 

2.  Proof  of  tmad  la  admlaalbls  vuin  tke  gen- 
eral issue. 

5.  Although  the  terms  of  a  purchase  as  pre- 
scribed in  a  specialty  cannot  be  varied,  yet 
the  barer  may,  in  an  actiim  for  the  price,  show 
traodnient  misrepresentations,  which  ladneed 
its  executlMi. 

4.  False  representations  knowingly  made  by 
a  party  of  a  material  fact  peculiarly  within 
his  own  knowledge,  and  in  respect  to  whldt  the 
other  party.  In  ths  exerdse  of  moper  vigilance^ 
had  not  a  reasonable  orowtnnity  of  ascertain- 
ing the  truth,  constitute  fraud  vitiating  a  con- 
tract induced  thereby. 

6.  Fraudulent  misrepresentations  leading  to 
a  contract  need  not  be  the  only  Inducements 
relied  en,  they  being  safflcleat  to  ritlate  it  if 
they  were  so  material  that  the  contract  would 
not  have  been  made  in  their  absence. 

6.  Fraud  is  for  the  Jury,  and  is  never  pre- 
sumed. 

7.  Prand  may  be  shown  by  the  podtlve  dee- 
laratlons  or  admissions  of  the  person  charged* 
or  by  Indirect  evidence,  such  as  the  acts,  con- 
duct and  other  circumstances  attending  the 
transactions. 

8.  Where,  on  the  discovery  of  fraud  hi  a 
sale,  the  injured  party  elects  to  keep  the  prop* 
erty.  be  la  uable  for  its  reasonable  value. 

Action  by  J.  Miller  Thomas  against  Oharles 
A.  Ortae.  Verdict  for  plaintiff. 

The  aetkm  wu  hi  aaaumpalt  to  reooTMr 
amount  allied  to  be  dne  on  a  protested 
checkt  aggregating,  with  Interest  and  protaat 
fees,  |0Sai9.  The  nur.  contained  a  coant 
on  a  protested  die<ft,  and  the  common 
counta.  Pleas:  Non  aaanmpsit  paymoit 
accord  and  ntlsfactlon,  release,  aet-ofl.  atat- 
ute  of  Umltatlona 

Argued  before  LOBB,  a  J.,  and  SPBUANGI 
and  QBUBB,  JJ. 

P.  L.  Cooper.  Jr..  and  Hugh  O.  Browne^  fw 
plaintiff.  Chaa.  F.  Richards  and  WlUlaa 
Michael  Byrne,  for  defendant 

At  the  trial,  after  proving  by  a  subscribing 
witness  the  due  execution  of  a  certain  paper, 
and  by  another  witness  that  said  paper  was 
an  agreement  signed  by  the  partjes  at  the 
time  tbe  sale  of  the  "Peninsula  Methodist" 
was  consummated,  Mr.  Cooper  offered  said 
paper  In  evidence.  Connsel  for  defendant 
objected,  because  the  paper  wu  .a  contract 
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nailer  Beal.  and  bad  not  heat  dedared  opos 
in  tbe  nair.;  contending  that,  whUe  a  plain- 
tiff mtF  recover  upon  tbe  commoo  covnts 
irbere  be  fftUa  to  prove  a  contiact  declared 
upon,  yet  that  It  la  abeolntelj  contrary  to  tbe 
prinfdplea  oC  evidence  to  allow  a  plaintiff  to 
Introduce  In  evidence  a  written  contract  not 
declared  upon,  and  of  wblcb,  by  tbe  plead- 
ing* In  the  caae,  tbe  defendant  has  had  no 
notice. 

unad  tor  plaintiff  contended  that,  as  be 
declared  upon  a  check,  he  ahould  be  per- 
mitted to  abow  what  the  cAeck  was  glvea 
for;  Oiat  It  was  proof  of  tbe  consideration,  and 
part  of  tbe  CCS  geatte. 

LORE.  O.  J.  It  Is  always  competent  to 
abow  consideration  for  a  ehe<^.  We  think  It 
la  sdmlssltde.  He  Is  not  snlng  on  the  con- 
tract. He  claims  this  to  be  an  executed  con- 
tract, and  DOW  attempts  to  prove  considera- 
tion for  tbe  check.  The  contract  Is  between 
tbe  original  parties.  It  Is  In  evidence  tor  tbe 
purpose  of  showing  consideration. 

X>efendanf  B  connael  called  Wnbnr  F.  Oork- 
ran,  and  sought  to  prove  certain  alleged 
fraudulent  representations  made  by  plaintiff 
to  defendant  prior  to  the  purchase  of  the 
Feninanla  Methodist;  as  to  tbe  anbacriptloii 
list  of  said  paper. 

Hr.  Cooper,  for  plaintiff,  objected,  contend- 
ing that  proof  of  fraud  ma  not  admisatUe 
under  tbe  general  issue,  but  should  be  spe- 
cially pleaded. 

LORE,  a  J.  We  have  decided  that  again 
and  again,  and  it  certainly  is  not  an  open 
question.  Fraud  can  be  proved  under  tbe 
.general  Issue.  It  need  not  be  specially 
pleaded. 

Fbilntlfl  was  produced,  and  asked  what 
were  tbe  terms  of  purchase  of  said  paper 
agreed  upon  at  a  meeting  held  In  Harrington 
on  October  15,  1896.  Answer:  "Mr.  Tliomas 
was  to  fnmteh  us  2,600  bona  fide  subscrib- 
ers, not  Indudlng  deadheads,  compllmenta- 
rles,  or  a^anges.  He  was  to  turn  tfver  to 
us  his  leglslatlTe  diarter,  stock-certMeate  book, 
tbe  type  In  whtdi  the  malUng  Ust  was  set  up, 
and  the  gaUeya  In  which  the  type  set;  tax 
wWcb  we  were  to  pay  him  ,92.500." 

Counsel  for  plaintiff  objected,  oo  tlie 
ground  that  the  cendltliHia  of  the  purchase 
were  set  out  In  the  written  G<Hitract  between 
the  parties,  and  asked  that  tbe  queatlon  and 
anwer  be  stricken  out 

LORB.  O.  J.    Let  them  be  stricken  out 

Mr.  RICHARDS.  We  will  show  that,  at 
tUs  meeting  In  Harrington,  certain  terms 
w«Ke  agreed  upon  and  fixed.  We  will  follow 
tliat  up  by  abowtng  that,  after  that,  another 
meeting  was  held,  in  WUmiivton,  at  which 
ft  payment  was  made  upon  thoie  same  terms 
agnsed  upon  at  Harrington.  We  will  further 
show  that  at  the  office  of  Hr.  Thomas,  on  tbe 
lat  day  of  NownlMr,  1898,  tor  the  first  tims^ 


this  typewritten  contract  was  banded  to  this 
defoidant  to  algn;  that,  after  carefully  read- 
ing the  aame^  he  called  the  attention  of  Mr. 
Thomas  to  tbe  fact  that  tbe  contract  did  not 
set  out  the  terms  agreed  upon  at  Harring- 
ton on  October  IStfa,  and  ratifled  at  a.  subse- 
quent meeting  In  Wilmington;  and  that  Mr. 
Thomas  admitted  that 

LORE,  C.  X  Tbe  defendant  bas  aeen  fit 
to  sign  a  paper  under  seal  on  the  2d  day  of 
November. 

Mr.  RICHARD&  We  have  authorlttes  up- 
on this  question  that  when  this  defendant 
signed  a  paper  upon  an  expresa  understand- 
ing or  agreement  as  to  the  number  of  sub- 
scribers, then  and  there  had  with  tbla  plain- 
tilt,  notwithstanding  that  paper  does  not 
show  the  numtxu:  of  subscribers,  stlU  we 
may  be  allowed  to  prove  it  It  Is  a  oontract 
in  suspense. 

LORE,  G.,J.   That  la  another  matter. 

ORUBB,  J.  Ton  are  trying  to  abow  that 
he  was  Induced  to  execute  tbls  paper  by  rea- 
son of  fraudulent  rquesentatlimsL 

Mr.  RICHARDS.  Yes;  and.  further  than 
that,  we  are  getting  to  this  point  that  this  is 
not  a  valid  omtract  because  It  was  not  to 
go  Into  effect  unless  there  were  2.60O  bona 
flde  subscribers,  which  was  stated  when  the 
paper  was  tigaed.   It  goes  to  fraud. 

LOBE,  G.  J.  The  terma  of  that  purchase 
are  prescribed  In  the  written  p^ia,  and  yon 
rannot  vary  them.  The  paper  q^ks  for  It- 
self, and,  when  d^endast  algned  the  aam^ 
It  bound  him  as  to,  what  Is  in  It  You  may 
sltow  any  false  or  fraudulent  statemenu 
made  by  the  plaintiff  knowing  them  to  be 
false,  and  such  statements  attack,  but  do  not 
vary,  the  writtm  Instrumoit.  Th^  only  kind 
of  alleged  false  representations  you  have  pre- 
sented before  ua,  that  we  think  admlufble. 
are  those  with  refwence  to  the  sabacrlptlon 
list  Yon  may  attack  the  paper  upon  tbe 
ground  of  false  representations  which  Indu- 
ced Ito  execution. 

Defendant  was  then  perralted  to  state  what 
plaintiff  bad  stated  In  October,  1896,  at  a 
meeting  held  In  HarrlDgton,  with  reference 
to  the  number  of  subscribers  to  the  pnbllca- 
tlon,  which  statements,  he  alleged,  were 
found  to  be  untrue  after  the  purchase  had 
been  consummated. 

The  court  charged  the  Jury  upon  the  vari- 
ous propositions  of  law  raised  by  the  [wayecs 
of  the  resiwctlve  counsel,  as  foOowa: 

IX>REk  C  J.  This  Is  an  action  of  assump- 
sit brought  by  J.  Miller  Tbomaa,  the  plslntilt 
to  recover  from  Charlea  A.  Grlse^  the  defend- 
ant the  sum  oC  $600.  with  interest  from  No- 
vember 2,  1806,  wbldi  be  dalma  to  be  94S.Sa, 
making  the  aggregate  claim  $548.50.  <daimed 
by  him  aa  a  balance  due  for  gooda  sold  and 
delivered.  The  plaintiff  alleges  that  ander 
an  agreemoit  In  wrltii^  dated  November  3. 
1806.  he  add  and  deUvered  to  the  defendant 
flar  the  considciatlon  of  (8,500,  'the  gpod  will 


Digitized  by  Google 


Del.) 


THOMAS 


V.  GRISE. 


885 


of  ttie  newspaper  known  u  the  *Penlaavi& 
Methodist,'  owned  and  published  by  him,  the 
said  plaintiff,  together  with  the  type  used  In 
the  mailing  list  of  said  paper,  and  tlie  can- 
tracta  already  made  for  adTertlslng  In  said 
paper,  then  remaining  and  being  In  the  build- 
ing occupied  by  the  plaintiff  In  this  city."  Of 
this  sum  be  admits  that  f2,000  has  been  paid, 
leaving  an  unpaid  balance  of  $500,  which  Is 
tiie  subject  of  this  rait 

The  declaration  of  the  plaintiff  contabis  a 
count  upon  a  check  made  by  the  defendant  to 
the  order  of  the  plaintiff  for  $500.  dated  Xo- 
Tember  2, 1S86,  payable  at  the  FariBttS*  Bank 
at  Ocorgetown,  DeL,  wbtdi  he  claimed  was 
given  tos  the  balance  due  him;  bat  as  there 
was  no  proof  offered  that  the  check  had  been 
presented  at  the  bank,  and  paymuit  thereof 
refused,  which  were  necessary  before  recov- 
ery could  be  bad  upon  the  check,  tlM  plaintiff 
has  abaadoned  this  groand  of  lecorcry,  and 
therefore  it  te  not  to  be  considered  by  you  In 
making  up  your  Terdlct 

The  deelaiaflon,  however,  oonUIiia  what  are 
known  aa  "oommon  eamtif'i  «ne  of  them  be> 
Ing  for  geoto  wld  and  deUrcred,  for  a  adpu- 
lated  price,  as  upon  an  executed  contract 
Upeo  this  count  the  pUlntiff  Is  ratWed  to  re- 
cover whatever  balance.  If  any,  there  may  be 
Jnsdy  due  him,  under  ttie  law  and  evidence 
]n  this  case,  for  goods  sold  and  delivered. 

mie  dcCeadant  admits  the  execution  of  the 
irrlttea  paper,  and  the  payment  of  |S,000  of 
the  consldeiatkm  moaey,  bnt  datms  that  he 
la  not  bound  to  pay  the  balance  of  fSOO,  be- 
cause of  the  false  and  fraudnleat  ropreacnta- 
tlona  of  the  plaintiff.  He  idleges  that  he  waa 
Induced  to  make  the  purchase  under  Oib  agree- 
meat  by  reason  of  the  false  representatkina 
of  the  plaintiff  that  the  Penlnsuhi  Methodist 
had  about  2,000  bona  Ude  sabscribers,  ^elu- 
sive of  deadheads  and  exchanges;  that,  in 
siny  evnt,  the  ntunber  would  not  be  less  than 
2,600,  Which  was  the  basis  of  the  consldenition 
mimey  named  in  the  agreement  at  flie  nte  of 
one  dollar  for  eatUi  snbsalber,— which  r^ire- 
sentatiras,  the  defendant  aven,  the  idalntiff 
knew  to  be  false.  He  further  avevs  that, 
as  soon  as  the  discovery  waa  made  that  tiiere 
were  only  about  1.756  subscribers,  he  offered 
to  letnrn  the  proper^  to  the  plalntUC  upon 
the  repayment  to  him  of  the  |2,000  already 
paid,  01  to  retain  the  property  for  the  92,000, 
which  ofEer  the  pbUntlff  refoaed  to  acc^t 
Tou  wlU  observe,  thMcfore,  tiiat  the  deteqae 
relied  upon  Is  fraud. 

It  is  weU-setUed  law  that  ordinarily,  to  the 
purchase  of  goods  and  chattels,  the  ptirchas- 
cr's  eyes  are  Us  market,  and.  where  he  la  pat 
upon  Inquiry,  be  is  charged  with  notice  or 
knowledge  of  all  tacts  whldi  he  could  have 
learned  by  reasonable  Inquiry,  and  such  tn- 
Testigation  as  a  man  of  common  prudence 
would  have  made.  But  It  is  equally  w^ 
settled,  on  the  other  hand,  that  false  r^pre- 
sentatioEs  made  by  a  party  of  a  fact  mate- 
TiaHy  affecting  the  contract,  peculiarly  withbi 
Ilia  own  knowledge,  and  tak  respect  to  which 


the  other  party,  in  the  exercise  of  proper  vigi- 
lance, had  not  a  reasonable  opportunity  of  as- 
certaining the  truth,  are  fraudulent,  and  will 
TlUate  a  contract  hiduced  by  such  represen- 
tations. In  order  to  sustain  auch  a  defense, 
it  must  be  shown  from  the  evidence— First, 
that  at  the  time  of  the  transaction  the  seller 
made  false  representations  with  respect  to 
the  goods  sold  which  materially  affected  their 
value;  second,  that  he  knew  that  such  state- 
ments were  false  at  tiie-tlme  he  made  them; 
third,  that  in  addition  thereto,  such  state- 
ments operated  upon  the  mind  of  the  pur- 
chaser, and  Induced  him  to  make  the  pur- 
chase. These  three  elements  must  combine 
to  constitute  such  fraud  as  will  vitiate  a  con- 
tract It  is  not  necessary  that  such  misrep- 
resentations should  be  the  only  Inducement 
There  may  be  other  inducements  co-<^rat- 
Ing.  It  is  sufficient  Uut  such  false  represen- 
tations were  so  material  that  the  purchase 
would  not  have  been  made  in  their  absence. 
If  to  that  extent  tbey  operated  as  laduce- 
mrats  to  the  contract,  the  contract  would  be 
void,  however  many  other  inducements  there 
may  have  been.  On  the  othw  hand,  if  ttiey 
did  not  indnoe  the  parchase,  and  the  contract 
would  have  been  made  notwithstanding  such 
false  rcfresentations,  in  that  event  the  con- 
tract would  not  be  void,  however  false  snd 
fraudulent  they  may  have'  been.  Inasmuch 
aa  the  contract  In  that  ercnt  would  have 
been  made  entlr^y  Indepoident  of  tbem. 
Fraud  Is  never  presumed.  It  must  always  be 
proved.  It  is  a  question  of  fact  tor  the  jury. 
It  may  be  establiahed,  however,  either  by  di- 
rect testimony,  such  as  the  positive  dedara- 
tlons  or  admissioas  of  tike  party  charged,  or 
by  drenmstantlal  evidsnoe,  audi  aa  the  acts, 
conduct,  and  other  ctrcumstances  attending 
the  particular  transactions,  from  which  the 
jury  may  reasonably  and  justly  Infer  fnud. 
It  18  a  matter  of  oonunon  Kperience  that 
fraud  often  dotbes  Itsdf  in  cunning  devices, 
fnd  avoids  the  open.  Tou  are  to  determine 
whether  there  was  fraud  In  this  case,  and,  to 
this  end,  yon  should  apply  the  law  as  the 
court  has  above  announced  It,  to  the  facts  as 
shown  from  the  testimony. 

If  yon  should  be  aatlsfled  from  a  preponder- 
ance of  the  evidence  tiiat  MUIer  made  mate- 
rially false  statements  in  respect  to  the  sub- 
acr^tlon  lists,  that  he  knew  than  to  be  false 
at  ttie  time  be  so  made  than,  and  that  there- 
by Mr.  Orise  was  misled  and  taidaced  to  enter 
Into  the  contract,  in  tliat  event  the  court  in- 
struct yon  that  the  cuitract  would  be  void, 
and  your  verdict  riiould  be  for  the  defendant; 
unless  you  believe  that  the  property  actually 
sold  and  delivered  was  reasonably  worth 
mure  than  the  92,000  already  paid.  In  the 
latter  case  your  verdict  should  be  for  the 
plaintiff,  for  such  excess  over  the  $2,000  as 
you  may  believe  the  property  was  reaaonably 
worth  to  the  defendant  who  still  retains  the 
same,  although  the  plaintiff  refused  to  take  it 
back;  as  the  defendant  may  not  retain  and 
use  the  pnq)ert7  aithout  paying  tiierefsr 
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w  hater ei  it  is  reasonablr  wortlL  Upon  tbe 
dlscoTery  of  the  fraud,  the  Injured  party  had 
the  option  either  to  keep  the  property,  and 
par  whatever  It  was  reasonably  worth,  or 
to  give  it  np,  and  demand  CuU  compensation 
for  all  damages  resulting  from  such  fraud. 
Ton  must  base  yonr  verdict,  whatever  it  may 
be,  upon  your  recollection  of  the  evidence  ad> 
duced  In  this  cause,  and  must  in  no  respect 
whatever  be  Influenced  by  what  the  court 
has  said  about  the  evidence  in  the  foregoing 
explanation  with  respect  to  the  law.  It  Is 
yonr  duty  to  take  the  law  from  the  court 
It  is  equally  your  duty  to  weigh  the  eTidence 
from  your  own  recollection  only. 

Verdict  for  plaintiff  for  ISOOb 


ROOBR8  T.  FBNIUOBBL 

^Superior  Court  of  Delaware.    Kent    Oct  81, 

iBOB.) 

TaiAl*— Order  or  Btidbkcb—Coktiucts— Sales — 

BVIDBItOS— WlTHBBSlB— BSFRISHtllO  UeMORT 

—  DiHAsns—  Acts  or  BoTia  —  Brricr. 

1.  In  an  action  for  breach  of  a  contract,  a 
witness  for  plaintiff  stated  that  he  had  a  tsle- 
rram  accepting  plalntlfra  offer,  as  evidence  of 
the  contract,  "the  telegram  was  then  offered 
in  evidence.  It  was  objected  to  as  not  being 
the  inception  of  the  contract.  The  witness 
then  stated  that  the  bid  referred  to  In  the  tele- 
gram was  by  letter,  but  that  he  did  not  have 
a  copy  with  him,  and  defendant  had  the  orig- 
inal.   Defendant,  after  service  of  notice  to 

Jiroduce  the  letter,  stated  that  he  had  no  such 
etter.  Held,  that  it  was  proper  to  then  admit 
tbe  telegram. 

2.  A  telegram  from  plaintiff  to  defendant, 
merely  confirming  a  contract  made  on  the  same 
day,  w  admissible  in  an  action  for  the  breach 
of  uie  contract,  tbe  existence  of  which  is  dis- 
puted by  defendant 

S.  A  witness  testified  that  a  certain  book  was 
the  only  and  best  evidence  of  the  status  of  the 
arain  market  Ttom  day  to  day,  and,  further, 
Uiat  he  saw  one  of  the  same  books  on  a  certain 
day,  and  remembered  that  on  saJd  day  he 
knew  its  quotations  on  a  certidn  Und  of  wheat 
to  be  correct  Btld,  that  he  may  refresh  his 
memory  from  the  book  as  to  the  price  of  such 
wheat,  though  he  has  no  independent  recollec- 
tion of  the  facts  in  it 

4.  An  agreement  by  one  party  to  deliver  Au- 
gust wheat  at  a  specified  price  per  bushel,  and 
an  agreement  by  the  other  party  to  receive 
and  nty  for  the  same  at  that  price,  constitute 
a  valid  contract  on  a  snfflcient  consideration, 
and  binding  on  both  parties. 

5.  Where  the  evidence  is  conflicting  as  to 
whether  the  contract  In  dispute,  as  evidenceij  by 
parol  evidence  and  telegrams,  was  ever  made, 
the  quMtion  is  for  tbe  jury. 

6.  The  measure  of  damages  for  the  breach 
-of  a  contract  to  deliver  wheat  during  the 
month  of  August  is  the  difference  between  the 
contract  price  and  the  market  price  on  the  last 
day  of  August. 

7.  If  the  conduct  of  the  buyer  in  suing  out  an 
attachment  against  the  seller  destroyed  the 
seller's  credit  so  as  to  prevent  him  from  pur- 
chasing the  wheat  so  as  to  fulfill  the  contract 
of  sale,  the  buyer  cannot  recover  for  a  failure 
to  deliver  the  wheat 

8.  The  unauthorized  purchaiae  of  wheat  by 
the  buyer  for  the  seller,  before  the  expiration 
of  the  time  of  fulfilling  the  contract  on  the 


part  of  the  seller,  doss  not  opuata  ta  rdease 
the  seller  from  his  contract 
9.  The  unauthorised  purchase  of  wbeat  br 

the  buyer  for  the  seller  before  the  ezpiration 
of  the  time  of  fulfilling  the  contract  on  tbe 
part  of  the  seller  is  not  pindinc  on  tiie  aeUec. 

Action  by  Bdward  L.  Rogen;  doing  Imri- 
ness  as  E.  L.  Rogers  A  Co.,  against  Jolia  W. 
Feolmore,  Jr.   The  jury  disagreed. 

This  action  was  brought  for  the  nonper- 
formance of  a  contract  for  the  sale  ot  wheat 
In  July,  188T,  for  August  delivery,  tbe  claim 
being  for  $S10.91.  The  narr.  cont&lued  all 
the  common  counts  and  two  fecial  counts, 
reciting  the  particular  transaction;  that  the 
defendant  sold  on  July  10,  1897,  to  the  plain- 
tiff, 10,009  bushels  of  wheat  at  76  cents  per 
bushel,  for  delivery  In  the  city  of  Phlladd- 
pbla  during  the  month  of  Auffust,  1897. 
The  breach  alleged  was  that  the  time  has 
long  since  elapsed,  and  the  defendant  turn  fail- 
ed to  deliver  same.  The  plaintiff  proved  Oat 
he  had  been  compelled  to  buy,  in  the  opai  mar- 
kets, the  amount  of  wheat  which  tbe  defaid- 
ant  failed  to  deliver,  in  order  to  flU  the  con- 
tract for  which  the  10,000  boah^  of  wheat 
were  originally  purchased  from  the  defend- 
ant; and  as.  at  the  time  of  said  purchase  In 
the  apea  market  the  price  had  advanced  be- 
yond the  price  quoted  in  the  contract  made 
with  the  defendant  the  suit  was  bronght  to 
recow  the  difference  between  said  contract 
price  and  tbe  amount  paid  by  the  plafntlfl, 
for  the  quanUt7  of  wbeat  he  was  compelled 
to  porduae  by  reason  of  defendant's  falluie 
to  comply  with  his  contract 

Argued  betoro  LOBE,  a  J.,  and  GRUBB.  J. 

Robert  H.  Van  Dyke  and  James  H. 
Hughes,  for  plaintiff.  Richard  R.  Kaanej 
and  Ariey  B.  Magee,  for  defendant 

After  Chaites  U.  Rogers,  a  witness  for  tbe 
plaintiff  (engaged  In  tbe  tatter's  ofHce  In  the 
general  oondnct  of  tbe  business),  bad  stated 
that  u  tbe  evidence  of  tbe  contract  be  had 
a  tel^nun  from  Mr.  Fenlmore,  under  date 
of  July  19,  1897,  "accepting  oar  bid  Ctor  tai 
thousand  bushels  of  wheat  for  ddlvery  dur- 
ing tbe  following  month.  Recording  to  tbe  Ud 
we  made  him  tbe  nigbt  previous  by  wire." 
The  telegram,  rrading  as  follows,  was  offered 
in  evidence:  "Dover,  DeU  7/19/97.  B.  L. 
Rogers  &  Oo.,  Phlladdphla:  I  aocq^t  bid  sev- 
enty-six for  ten  thousand  Angost  J.  W. 
Fenlmoro,  Jr."  ^le  said  tel^ram  was  ch- 
jected  to  as  not  being  the  Incepdon  of  the  con- 
tract The  witness,  on  being  further  ques- 
tioned by  the  court,  stated  ttiat  ttie  partknUar 
bid  rotemd  to,  he  b^eved,  was  by  letter, 
which  was  in  tin  file  preeedlng  Ibe  telegnun. 
and  that  be  bad  not  tbe  aame  wtOi  blm,  but 
that  the  defendant  had  the  original  of  said 
letter.  Tbe  defendant  after  notice  bad  been 
served  upon  him  for  Ibe  prodnctloa  of  tiie 
same,  stated  he  had  no  such  tottv. 

LORB,  C  J.  Tbe  proposition  before  us  is 
the  admission  of  Oie  telegram  of  JTidr  19. 
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XSOT,  from  the  defendant  to  tlie  plaintiff. 
This  paper  seems  to  be  a  paper  relating  to 
this  contract  We  do  not  attempt  to  pass 
upon  Its  effect  In  any  way,  bat  simply  to  say 
that,  as  It  DOW  stands,  It  seems  to  have  a 
bearing  npon  It,  and  that  It  oogbt  to  be  ad- 
mitted at  this  stage.  The  effect  of  It  la  an- 
other matter.  We  understand  this  to  be  a 
telegram  that  the  witness  swears  be  received 
from  Mr.  Fenlmore  in  relation  to  this  con- 
tract 

Tb»  defendant  excepted. 

Plaintiff's  attorneys  served  npon  the  defend- 
ant's attorneys,  during  the  trial  of  the  case, 
the  following  notice:  "Please  produce  at  the 
trial  of  the  above-stated  case  a  letter,  paper, 
notice,  or  other  form  of  bid,  dated  July  18, 
1807,  from  ^alntiff  to  defendant"  Defend- 
ants counsel  stated  tfiat  they  were  unable  to 
say  wliether  or  not  tbey  had  such  a  paper,  but 
would  examine  and  report  later.  The  court 
then  permitted  the  plaintiff  to  put  In  his  evi- 
dence, pending  the  said  report  of  the  defend- 
ant The  following  telegram,  having  been 
proved,  was  then  offered  In  evidence  by  plain- 
tifTs  attomeya:  "Philadelphia,  July  19th, 
1807.  J.  W.  Fenlmore  &  Oo^  Dover.  Del.: 
Market  declining,  but  atlll  give  seventy-seven 
July,  but  not  over  four  for  Augost;  qoick  ac- 
cq>tance.  Wa  conflrm  the  ten  August  sold 
this  morning.  B.  L.  Rogers  &  Co."  The 
alMve  telegram  waa  objected  to  by  the  attoc^ 
neya  for  the  defendant  because,  from  the 
evidence,  there  was  an  original  proposition 
made  to  plaintiff  whldi  had  not  been  proved, 
and  also  becaiue  the  evidence  now  offered 
was  only  secondary,  and  waa  an  attempt  to 
bond  up  a  contract  which  they  had  tailed  to 
show  In  the  first  instance. 

IiOBB,  0.  J.  This  telegram  Is  not  admis- 
sible unless  you  show  it  has  some  connec- 
tion with  this  contract  This  witness  knows 
nothing  about  It  The  plaintiff  has  offered 
It  in  evidence,  and  the  defendant  objects 
on  the  ground  that  it  does  not  prove  the  con- 
tract It  does  not  show  us  ttiat  It  is  con- 
nected with  this  contract  but  is  something 
etandlng  by  ttsdf,  so  far  as  appears.  How 
do  yon  connect  it  with  this  contract?  By 
whom  and  through  what  channel? 

After  the  said  witness  for  the  plaintiff  had 
stated  that  the  telegram  in  question  was  con- 
nected with  the  contract  It  was  again  offered 
in  evidence,  but  was  objected  to  by  defend- 
ant's counsel,  on  the  same  grounds  as  before 
stated. 

LORE,  a  J.  This  telegram  Is  admissible 
as  far  as  we  can  gather.  As  a  matter  of  fact, 
this  whole  contract  seems  to  be  In  a  haze  and 
confusion.  But  Uie  testimony  connects  It  with 
the  contract 

GRUBB,  J.  I  was  under  the  impression 
that  It  undertook  to  diow  what  were  the  con- 
tents of  a  paper  previous  to  the  telegram.  It 
does  not  appear  to  do  that  to  my  mind. 
Tberefore,  I  am  In  favor  of  Its  admission,  be- 
cause It  does  not  undertake  to  show  what  the 


original  proposition  was,  or  to  vary  It  In  any 
way. 

LOBE,  a  jr.  It  is  In  evidence  so  far  as  It 
relates  to  this  matter. 

Defendant's  counsel  moved  that  tiie  tele- 
gram be  stricken  from  the  record,  on  the 
ground  that  it  vras  not  addressed  to  the  de- 
fendant in  this  case,  but  addressed  to  J.  W. 
Fenlmore  ft  Co..  and  was  irrelevant  to  the 
suit  After  the  telegraph  operator  who  had 
received  and  d^vered  the  message  bad  tes- 
tified that  there  was  no  J.  W.  Fenlmore  ft  Co. 
In  Dover,  and  that  the  telegrajn  in  question 
bad  been  delivered  to  J.  W.  Fenlmore,  Jr..  the 
defendant,  according  to  instructions^  the  court 
refused  to  strike  out  the  telegram. 

The  defendants  counsel  reported  to  the 
court  that,  after  having  made  diligent  search, 
they  were  imatde  to  produce  the  i>aper  show- 
ing the  alleged  bid,  called  for  bi  the  notice 
served  upon  them  by  the  plaintiff;  and  the 
plaintiff  was  then  permitted  to  show  that  be 
was  unable  to  And  a  copy  of  the  letter  or 
paper  In  qu»tlon,  after  having  made  diUgent 
search  ther^or,  but  that  the  contents  were  \n 
sulMtance  as  foUows:  **We  hereby  (Aer  you 
for  your  acceptance  by  wire,  to  reach  na  be- 
fore 10:30  the  following  morning,  or,  tu  case 
of  Sunday,  on  UonOay  morning,  undb  and 
such  a  price  for  2  red  wheat  In  this  particu- 
lar Instance,  It  .was  seventy-six  caits." 

The  following  postal  card  was  th«i  offered 
in  evidence  by  plaintiff:  "Leipslc,  July  SOth, 
1807.  Mr.  B.  Lb  Bogers:  I  received  your  tele- 
gnnL  I  will  not  sdl  any  more  wheat  untit 
I  fill  my  contract  I  ship  you  by  schooner 
Slaymaker.  Capteln  Woodall,  and  she  irill  be 
at  elevator  to-morrow  morning  147B.  I  also 
ship  yon  a  car  from  Dover  this  a.  m.,  and 
that  will  be  In  to-morrow.  Look  after  the 
Slaymaker,  as  tlw  captain  Is  not  the  brightest 
man  livhig.  3.  W.  Fenimor^  Jr.  P.  S.  Hake 
captain  pay  elevation  charges;  I  will  not  al- 
low it" 

At  this  point  In  the  trial,  ttas  witness  and 
counsel  for  the  plaintiff  consult  together. 

LOBE,  0.  3.  The  witness  must  answer  for 
hims^,  and  must  not  consult  with  counseL 
We  do  not  want  to  degenerate  Into  a  Justice 
of  the  pesce  court 

Counsel  for  plalntlfl  here  hands  to  witness 
a  book. 

Q.  What  Is  tbatT 

A.  That  is  the  market  reports  for  1807,  as 
published  by  the  <^cial  reporter  of  the  Phila- 
delphia Exchange,  from  which  reports  all  the 
dally  papers  get  their  infonnatlon. 

Q.  Is  that  a  compOatlott  of  the  daHy  pnldi- 
cations  of  the  enrrent  market  iqxnts  ctf  tbs 
exchange? 

A.  Tes.  sir;  consecutively  placed  as  to  dates. 

Q.  And  the  consecutive  reporte  are  printed 
from  day  to  day,  and  at  the  end  ot  the  year 
are  bound  up? 

A.  Yes,  sir. 

Q.  Is  fliat  book  accepted  1^  Qm  grain  nur- 
chants  as  contelnlng  a  general  statement  of 
the  grain  markets  from  day  to  dajf 
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A.  Undoabtedly  to. 

Q.  Ib  that  the  only  and  best  erldence  tbe 
gnla  mercbasts  have  reference  to,  aa  to  the 
status  of  the  grain  market  from  day  to  day? 

A.  It  Is  the  only  one;  yes,  ilr. 

OMnael  tm  the  i^lDtlff  aaks  that  witness 
may  refresh  hte  memory  from  die  report  In 
queetlon,  as  to  tiie  price  of  grain  as  shown 
therein  at  dlSereat  times  In  August,  1887. 
Blsson  T.  Railroad  Go.,  14  Mich.  497;  RaUroad 
Co.  T.  Perkins,  17  Mich.  296.  This  was  ob- 
jected to  by  counsel  for  the  defendant. 

LOltK.  C.  J.  From  the  proof  thus  far  ft  is 
not  competent  for  him  to  refresh  his  memory 
from  this  now.  He  has  not  laid  the  proper 
grounds. 

Exception  noted  for  the  plaintiff. 

GRUBS,  J.  Do  yon  remembw  taarliir  aeen 
this  Identical  book  beforef 

A.  No,  sir;  It  Is  not  our  report 

Q.  I  mean  this  paper  of  AngtHrt  16tfa,  con- 
talnlng  the  price,  etc.;  do  yon  remember  see- 
ing on  that  day,  or  thereabotit,  om  of  these 
papers? 

A.  Tea,  Bir;  I  do. 

Q.  Stating  the  price  on  that  day? 

A.  Yes,  sir. 

Q.  What  do  you  call  this,— Pblladdpbia 
Letter  Sheet  Price  Corrent,  is  it? 

A.  Yes,  sir. 

Q.  Where  h  It  nsed? 

A  Used  In  Philadelphia. 

Q.  Do  you  remember  siting  an  Issne  of  this 
paper  on  Monday,  Aiq;u8t  16.  1497? 

A.  Tes,  sir. 

Q.  Do  yon  remember  seeing  the  price  of  the 
wheat  In  qnestion  In  tbla  case,  stated  In  the 
Issue  of  that  date? 

A.  The  wheat  In  question  was  not  quoted 
on  that  day.  The  general  wheat  market  Is 
what  la  stated  there. 

Q.  Yon  say  yon  do  not  remember  seeing 
the  price  of  the  wheat  In  question  stated  Id 
that  paper  that  day. 

A.  I  do  not  quite  comprehend  what  the 
wheat  In  question  refers  to. 

Q.  The  wheat  In  this  ease,— the  kind  of 
wheat. 

A.  Yes,  sir;  I  saw  that  kind  of  wheat  quot- 
ed, the  kind  of  wheat  called  (or  by  this  con- 
tract. 

Q.  The  kind,  quality,  and  price  of  the 
wheat  called  for  by  this  particular  contract? 
A.  Yes,  sir;  I  did. 

Q.  Do  you  remember  at  the  time  you  saw 
ttt  as  you  allege,  whether  you  knew  the  con- 
tents to  be  correct  as  to  the  kind,  quality, 
and  price? 

A.  The  price  quoted  was  taken  to  be  cor- 
rect always,  without  any  criticism  at  all,  the 
aame  aa  any  other  paper  published. 

Q.  Independent  of  this  paper,  have  you 
any  recollection  of  the  price,  quality,  and 
kind  of  wheat  called  'or  by  this  contract? 

A  I  should  answer  that  question  the  same 
as  I  answered  the  question  as  to  the  market 
oT  that  day.  T  know  from  my  recollortion 
that  it  ranged  from  91  to  ii2%  cents.  I 


should  alao  say  from  my  recollection  that  I 
did  aee  the  markets  on  the  exchange,  b^oit 
the  paper  was  pnUlsbed  that  day. 

Q.  Do  yon  say  that  from  examining  tiiia 
paper  before  na,  of  August  16,  1897,  although 
yon  may  have  no  Independent  knowledge  ot 
your  own  otitetde  of  the  paper,  yet  yon  do 
remember  that  at  the  time  yon  mr  It  yon 
knew  the  contents  of  It? 

A.  Tes,  sir;  absolutely  so. 

LORE,  0.  J.  Under  that  statement  of  facts 
from  this  witness,  the  book  la  admissible.  He 
saw  it  at  the  time,  and  knew  it  to  be  correct 
at  that  tlme^  Under  tltat  teatimonr  it  goes 
in. 

ORUBB,  J.  Oreenleaf  states  three  dasses 
of  writings  used  to  assist  the  memory.  Cn 
der  the  second  class  tte  says  that  whera  tlw 
wltneoB  recollects  having  seen  the  wrltins 
before,  though  he  now  has  no  Independen; 
recollection  of  the  facts  themselres  In  It,  yet 
If  he  remembera  that,  at  the  time  he  saw  It 
he  knew  the  contents  to  be  correct,  thai  sndi 
a  paper  may  be  ased  by  the  wltnean  to  re- 
fresh his  memory.  This  witness  has  statH 
npon  Che  stand  bere  that  which  brings  this 
matter  within  the  definition  of  a  writiiig  ad- 
missible to  aastart  the  memory.  If  produced  In 
court  as  It  now  la.  We  think  It  ts  admis- 
sible. Of  course,  tt  win  be  subject  to  argu- 
ment before  the  Jury,  as  to  the  accuracy  of 
hts  recollection,  but  that  is  another  matter. 

On  cross-examination,  the  witness  Charles 
M.  Rogers  was  asked:  "Do  you  know  where 
Edward  L.  Rogers,  the  plaintiff  In  this  case, 
is?"  Objected  to  by  counsel  for  plaintiff  as 
irrelevant.    Objection  overruled. 

The  witness  was  further  asked:  *T>o  you 
know  why  he  Is  not  here  to-day,  and  whether 
he  knows  tbat  this  case  la  going  on?"  Ob- 
jected to  as  Irrelevant   ObJecMon  overraled. 

The  plalntllt  rested,  and  the  defendant  mov- 
ed for  a  nonsuit,  on  two  grounds:  First,  be- 
cause the  plaintiff  has  failed  to  prove  any 
contract  made  between  blmaelf  and  the  de- 
fendant, upon  which  he  can  rtcover;  ttut, 
to  constitute  a  contract,  tboe  saost  be  an 
offer  upon  the  part  of  one  party,  and  an  ac- 
ceptance by  another;  that  the  circular  letter 
or  bid  of  the  plaintiff  was  not  an  offer,  and 
there  was  no  proof  that  the  circular  letter 
ever  went  out  Second.  That,  If  there  be  a 
contract  at  all  proved,  then  no  consideration 
had  been  shown. 

LORE,  C.  J.  The  ooort  confer  tliat  a  non- 
suit should  not  be  granted  in  this  case. 

The  defendant  was  produced,  and  aaked  the 
following  question:  "Did  or  not  the  action  of 
filing  an  attachment  against  yon.  In  Philadel- 
phia, prevent  your  purchasing  wheat  from 
the  farmers  in  this  county,  with  which  yoo 
would  have  been  enabled  to  have  fulfilled  a 
contract  that  you  might  have  had  with  the 
plaintiff?"    Objected  to  aa  Irrelevant 

LURE,  0.  J.    If  he  knows  that  that  pre- 
vented his  fulfllUnK  this  contzacti  bs 
right  to  state  It 

The  plaintiff  excepted. 
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Tbe  defendaDt  vas  'afther  asked:  *^as 
your  credit  practically  defftroyed  by  ttie  ac- 
tioii  of  the  said  Bogers  &  Ca  In  PbHadelphlar* 
Objected  to  aa  Irrelevant  The  objection  was 
orerniled,  and  an  exception  noted  for  plain- 
tiff. 

TX)It1&,  C.  X,  cbasged  the  Jary  opon  the 
various  propositions  of  law  raised  hy  the  oe- 
spectlve  CDunsel,  as  foUo\n: 

B.  L.  Itogers  ft  Ob.,  the  plalntffl  Jn  tiala  ac- 
tion, clatms  that  on  or  about  the  19th  day  of 
July,  1867,  John  W.  Fenlmore,  the  defendant 
by  a  contract  then  made,  «M  to  the  pl^n- 
tlff  10.000  hush^  of  wheat  of  grade  No.  2 
red  contract  at  78  cents  pet  bushel,  to  be 
delivered  during  thf>  month  vf  Au^st  fol- 
lowing; that  the  defendant  delivered  72  bush- 
els and  40  ponadB  of  the  said  wheat  hot 
failed  to  deliver  the  ranaJnhig  9,927  bash^ 
and  20  porrads;  and  that  from  «och  failure 
the  idalntlff  Is  entNled  to  recover  the  sum 
of  7774.17,  with  Interest  frota  August  8, 1S87, 
claimed  as  a  net  "balasce,  after  deducting  all 
credits  ■allowed  by  th«  plalntlfT,  of  the  dif- 
ference between  76  xrents  n.  boshel,  the  price 
of  wheat  on  SvHy  VB,  1897,  and  94  cents  «, 
bushel,  the  price  claimed  for  Augnst  81, 1897, 
the  last-named  day  being  the  AaJte  of  the 
expiration  of  the  alleged  contratft.  The  de- 
fmdaitt  oentends,  «n  tiie  otlKr  hand,  tliat 
there  was  no  mcfa  contract,  and  that,  even 
If  there  was,  ft  -was  wlthoirt  cousideratlon, 
rnoA  that  further,  he  was  prevented  from 
performing  fala  purt  of  the  cootmct  by  the 
plaintiff's  action  In  destroying  bis  credit 

If  the  Jnry  believe  from  mli  tbe  evidence 
In  the  case  that  the  defendant  agreed  to  de- 
liver to  the  plaintiff,  during  the  month  of 
August  1807,  wheat  «t  T8  cents  per  bushel, 
and  that  the  plaintiff  agreed  to  receive  and 
pay  for  the  same  at  that  price,  such  an  agree- 
ment would  constitute  a  valid  contract  up- 
on a  BidBdent  oonsldwatlon,  and  would  be 
blndlBg  on  both  parties.    £ach  pnr^  would 
be  liable  to  the  othar  for  a  failure  to  perform 
his  part  of  the  same.    It  is  for  you  to  de- 
termine whether  such  a  oontract  was  made 
Id  this  case,  and  your  conclusion  must  be 
based  upon  the  evidence  which  you  have 
heard.    It  Is  not  for  ns  to  Instruct  yon  what 
pHrtifmlar  act  constituted  the  Inception  of  the 
contract  but  It  Is  toe  you  to  determine  upon 
all  the  evidence  whether  the  contract  exist- 
ed.   If  it  did  exist,  and  the  defendant  by  his 
own  fault  failed  to  comply  therewith,  and 
to  dellvOT  the  wbeat  during  the  month  of 
Ansnat  1897,  In  that  event  he  would  be  lia- 
ble In  damages  to  Hie  plaintiff.    The  meas- 
ure of  damages  would  be  the  difference  be- 
tween the  price  which  he  agreed  to  deliver 
It  for  on  the  19th  day  of  July,  1897,  and  the 
price  on  the  31st  day  of  August  1897,  the 
time  when  his  right  to  fulfill  the  contract 
terminated.    On  the  other  hand,  if  the  plain- 
tiflr  prevented  or  put  It  out  of  the  power  of 
ttie  <leteBdant  to  f  nifiU  the  contract  the  plain- 


tiff cannot  recover.  Hie  law  irlH  not  permit 
him  to  profit  by  his  own  wrongdoing.  Tb» 
conduct  of  fbe  plalntUf  In  that  caae,  bow- 
ever,  most  be  such  as  to  iHreroit  the  de- 
fendant from  perfonninc  1^  part  of  the 
contract,  or  It  will  be  no  excofle  for  nonpov 
formanc&  The  unauthorized  purchase  of 
wbeat  by  the  plaintiff  for  the  defendant  be- 
fore the  ezplrathm  of  the  time  of  fnlfllUnr 
tt6  contract  on  the  part  of  the  defendant; 
would  not  bind  tta  defendant,  and  would 
not  operate  to  release  Um  from  the  con- 
tract. Such  purchase  would  be  solely  at  the 
risk  of  the  plaintiff.  Applying  the  law  aa 
we  have  thus  announced  It  you  are  now  to 
determine,  by  yonr  verdict  whether  any,  and, 
if  BO,  what,  sum  of  money  the  plaintiff  Is 
entitled  to  recover  bom  the  defendant  in  this 
action,  by  way  of  damages  tor  nonperform- 
ance of  tiie  alleged  contract. 

The  jn^  disagreed. 


UOOBl!)  T.  uoRsrs. 
(Bapeilor  Ooort  of  Delaware.  Kent  Oct  9U 
18D8.) 

BvmKOB— Booxa  o*  Oitiai:tAx.  BiTTsm— Amns- 
siBiim— OasDiBTLrn— LiHrtATioir 
or  AoncoM. 

1.  An  aceeont  irffcted  by  plafaittfl  aa  books  of 

orisinal  entries  was  kept  in  part  in  a  pass 
boolf  and  in  part  on  sheets  of  paper.  It  was  ob* 
jected  to  on  the  ground  that  some  of  the  en- 
tries wert  not  made  at  the  tlKe  of  thar  re- 
wectire  dates,  the  dates  not  all  being  in  lAroa- 
ological  order,  and  the  inlc  indicating  that  the 
entries  were  made  slmuhaneously,  whereas 
plaintiff  contended  ttet  the  dates  not  hi  order 
wera  dates  of  credit  BM,  that  Ha*  account 
was  admissible,  and  the  items  were  entitled 
only  to  so  much  credit  as  was  warranted  by 
the  chcnnntances  under  whidt  they  were 
■sade. 

2.  Where  an  open  account  is  kept  fay  od» 

person  agaitist  another,  each  particular  item 
charged  is  a  distinct  and  sabstantlve  cause  of 
ution,  barred  when  Umitatioos  liave  ran  against 

8.  Limitations  do  not  mn  against  aoj  item 
of  mntufll  and  running  accounts  while  tiiey 
continae  open  and  current 

4.  As  against  the  party  son^  to  be  charged 
on  a  mutual  and  running  acconat  limltationa 
begin  to  run  only  as  against  the  last  item 
placed  on  the  account  by  hfan. 

AeOon  by  Joseph  8.  Moore  against  Am- 
bme  Morris.   Verdict  tw  defendant 

Argued  before  LORE.  0.  J.,  and  GRUBB,  J. 

Edward  Rldgley,  Jr.,  and  Wataon  R.  Har- 
rington, for  plaintiff,  John  D.  Hawkins,  for 

defendant 

The  cause  of  action  was  npon  an  open  bo(ric 
account  the  amount  claimed  aa  balance  due 
being  $206.82.  The  narr.  contained  aU  the 
oommoD  counts  and  the  quantum  meruit  and 
quantum  valebat  There  were  no  pleas  filed 
whm  the  case  came  on  to  trial,  but  by  con- 
sent it  was  pleaded  to  Issue  by  filing  the 
usual  pleas  In  assumpsit  The  lAalntlff 
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produced,  and  prored  hla  aceoimt  agaiiut  the 
4efeiidaiit,  which  account  was  started  In  a 
small  pass  book,  and,  after  the  same  had 
heen  filled,  was  continued  on  sheets  of  paper 
attached  together.  The  said  acconnls  were 
offered  In  erldence  as  Imx^  of  orlslnal  en- 
tries. Counsel  for  defendant  objected  on  the 
sronnd  that  the  entries  made  npon  the  sheets 
were  not  made  at  the  time  of  their  respectlTO 
dates,  the  dstes  not  all  being  In  dironologlcal 
order,  and  the  Ink  baring  the  ^peaiance  of 
being  ftesh,  Indicating  that  the  entries  were 
made  siraultaneonsly.  Goonsel  for  plaintiff 
contended  tiiat  the  dates  vhlch  were  alleged 
to  be  not  In  order  were  dates  of  credit,  and 
not  of  chargea, 

LORE,  C.  J.  We  hare  oamlned  this  ac- 
count, both  the  book  and  the  entries  bdlow- 
lug  It  It  Is  admissible  for  whatever  It  Is 
worth.  It  pKS  to  the  Jury  subject  to  criticism 
and  cross-examlnatkML 

Wboi  the  i^lntlff  had  rested,  eonnsel  for 
-defendant  raised  the  point  that  the  plaintiff 
could  not  recover  an  amount  exceeding  $200, 
the  sum  orer  which  as  conrt  below  had  Jo- 
rladlctlon.  Counsel  for  plaintiff  dalmed  that 
more  than  $200  had  been  recoTered  In  the 
supertor  court  Id  similar  actions  on  appeal. 
This  point  was  not  decided  by  the  court,  as 
the  case  came  within  the  9200  allowed  by  the 
statute,  with  Interest 

LORE.  0.  J.  (charging  jury).  This  Is  an 
action  brought  by  Joseph  S.  Moore,  plain- 
tiff bdow,  against  Ambrose  Uorrli,  defend- 
ant bdow,  to  reooTer  what  plaintiff  claims  to 
be  a  balance  due  him,  including  interest  of 
$206.82,  which  he  claims  grew  ont  of  the  re- 
lation existing  between  himself  and  defend- 
ant as  landlord  and  tenant  under  an  account 
which  It  Is  claimed  he  presents  In  this  case. 
The  question  for  yon  to  determine  is  whether 
any  snm,  and,  if  any,  how  much,  is  due  Mr. 
Moore  under  the  proof  In  thli  case.  So  far 
as  the  proceedings  In  the  case  tried  below 
are  ctotcemed,  you  have  nothing  to  do  with 
them,  other  than  as  they  may  disclose  the 
time  ttie  suit  was  brought  and  its  relation  to 
the  statute  of  limitations  and  the  fact  that 
it  is  slm^y  an  appeal.  You  are  to  try  this 
as  a  new  case  In  this  conrt,  and  upon  the 
erldence  as  it  haa  been  dellTored  to  you 
In  this  court  and  the  proofs  here  made.  Be- 
ing an  account  the  plaintiff,  In  part  luu 
produced  books  of  original  entries,  and  re- 
lies to  some  extent  upon  those,  and  we  are 
asked  to  charge  you  as  to  the  effect  of  books 
of  original  entries.  The  law  dearly  defines 
what  credit  such  books  may  hsTS.  The 
statute  <ReT.  Code.  p.  799,  c.  107.  S  11)  has 
made  books  <rf  original  euMes  regidarly  and 
fairly  kept  tt^ther  with  the  oath  of  ttie  plain- 
tiff, erldence  In  the  cause.  Such  books  are  en- 
ttUed  to  imt  so  much  credit  under  ail  the  dr- 
cumstances  of  the  case,  considering  the  account 
UaeUt  the  time  the  entries  were  msde,  and 


everything  d  that  diaracter  j/tvnd  betai 
yon,  as  any  otiier  evidence  of  like  duuactet: 
and  you  are  the  Judges  of  the  credit  to  be 
given  to  that  evidence.  The  law  noakca  1: 
erldence  to  go  before  yon. 

^ere  Is  a  plea  in  this  esse  of  Uw  statste 
of  limitations.  Where  an  open  aeconnt  b 
k^t  by  one  person  against  another,  esch  par 
tlcular  Item  charged  in  such  accoont  Is  i 
distinct  and  substantive  cause  of  action,  sod. 
under  oar  laws.  If  three  years  elapse  with- 
out any  admission  or  acknowledgment  of  anj 
kind,  that  Item  of  account  would  be  bsned 
by  the  statute  of  Umltatlons.  But  Oils  diwi 
not  apply  to  aeoonnts  which  are  opMi  and  ms- 
tnal,  for  In  the  case  of  mutual  and  lanntaf 
accounts  between  parties  the  statute  of  ISm- 
Itsttons  does  not  begin  to  run  while  such  ae 
counts  continue  open  and  current;  that  Is  to 
say,  while  two  persms  are  desllng  with  eadi 
other,  each  hartaig  an  account  adOnst  the 
othn;  btfng  a  mutual  running  accotmt  tin 
statute  of  limitations  does  not  nm  agahut 
each  particular  charge  so  long  aa  that  a^ 
count  Is  kept  open  and  running.  The  statnts 
begins  to  run  only  as  against  the  last  hw 
placed  upon  the  account  ss  long  aa  it  la  mvtmi 
and  flvra.  If  this  Is  such  account  ^  int 
nte  of  llmltatkmB  appUea  only  as  agidnst  Mat- 
ris  after  three  years  from  the  last  item  whkk 
appears  In  hla  mutual  dealings  with  Mr.  Mom. 
With  respect  to  tiie  statute  U  llmWatlona.  It  la 
agreed  In  tills  case  that  the  date  of  tbe  bringiag 
of  suit  belaw  ms  November  16.  1897.  Under 
the  law  as  we  have  thus  stated  it  to  yon.  it  bow 
devolvet  upon  you  carefully  to  consider  the 
evidence  In  this  case,  and  determine  wheOier 
the  plaintiff  Is  entitied  to  your  rerdlc^  as^ 
If  so.  for  bow  mndL 

Verdict  for  defendant 


COLLINS  et  aL  V.  WATSOIf . 
(Superior  Conrt  of  Delaware.  Bnaaex.    Oet  H 

1898.) 

PLBADllfO — AHIHDXBHT— NaW  PASTTBa. 

Ad  amendment  to  a  complaint  hj  tbivc  p&t- 
SODS  suing  under  a  firm  Dame,  by  atrikinc  tbe 
name  of  one  of  tha  members,  tha  firm  oann 
remaining  the  same,  substitutes  a  new  party 

ElaintiS,  and  hence  Is  not  within  Rev.  Code,  p. 
40,  II 11, 12,  allowing  amendmento  et  toim  « 
substance  before  or  after  Jndgmwt 

Appeal  from  Justice  court,  Keat  county. 

Action  by  Frank  D.  Watson  against  (Col- 
lins &  Blggs.  From  the  Judgment  defend- 
ants appeal.  Heard  on  motion  to  amend  ap- 
pellants' declaration.  Denied. 

Argued  before  LORB,  a  and  OBDBB 
and  PENNEWILU  33. 

R.  C.  White,  for  app^anti.  John  IL 
Richardson,  for  respondent 

Ctounael  for  plaintiff  stated  that  tiie  pttrtlei 
plaintiff,  as  laid  In  his  declaratkn,  wm  Bas* 
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Jamln  F.  Collins,  Hester  Cc^llns,  and  Peter 
lilggs,  trading  as  CoUlns  &  Rlggs;  tbat  It 
vras  afterwards  discovered  tbat  Hester  Ool- 
lins  was  not  a  proper  party.  He  therefore 
nsked  leave  to.  amend  hia  declaration  "bj 
striking  out  the  name  of  Hester  OoUlns  as 
party  plaintiff,  under  Rev.  Code,  p.  849,  H 
11,  12,  altowlog  amendments,  either  as  to 
form  or  substance,  provided  the  Interest  of 
tbc  defendant  Is  not  affected. 

LORB,  0.  J.  Xbe  court  tkave  no  doubt 
atwut  this  matter.  ISie  application  bere  la 
that  the  plaintiff  be  allowed  to  make  new 
partiee,  by  snbetltiitbir  for  a  firm  ctmslst- 
ing  of  tbree  people  another  flrm  consisting  of 
two  people.  At  the  November  term,  1897, 
Id  NewcasUe  coimtjr.  In  the  case  of  Hughes 
-V.  Match  Co..  1  PennewlU  (DeL)  140;  39  AM 
772,  this  court  held  that,  "where  a  party  Is 
sued  as  a  corporation  of  the  state  of  Oon- 
nectlcnt,  tlie  court  vlll  refuse  to  allow  the 
writ  and  declaration  to  he  amended  by  tiie 
plaintiff  so  OS  to  make  the  defendant  a  cor- 
poration of  tbe  state  of  Illinois,  on  the 
cronnd  tiiat  It  would  be  snbstltntlng  and 
making  an  entirely  new  and  distinct  party." 
Tbat  broadly  covers  this  question.  The  ap- 
plication Is -therefore  refused. 

By  agreement,  Judgment  woe  entered  Cor 
defendants  below  for  costs. 


PENNINGTON  v.  HOWLAND. 
/Baprane  Court  of  Bhode  UlaBd.   Nor.  17, 

isoa) 

Onmuon— "Batihpactoht**  PoHTSktr— Rneir- 
TioM  OF  FoasiwioR — Effect. 

1.  An  artist  who  agrees  to  paint  a  "satisfac- 
tory** portrait  has  no  cause  of  action  for  the 
price  unless  the  buyer  himself  to  satisfied, 
whether  or  not  the  portrait  is  **reasonabIy  sat- 
isfactory." 

2.  Plaintiff  painted  two  portraits  for  defend- 
ant, but  was  paid  for  only  one  of  them.  The 
defense  to  the  action  for  the  price  of  the  oth- 
er was  that  plaintiff  had  agreed  to  paint  a 
"satisfaetoty"  portrait,  and  that  defendant  bad 
-told  him  the  first  was  not  satisfaetoty.  De- 
fendant also  testified  that  both  the  pictures 
were  framed,  at  plaintiff's  suggestion,  to  pre- 
serve them  until  the  last  one  sEonld  be  finish- 
ed, and  that  they  have  remained  In  bis  posses- 
don  in  that  way.  Afterwards  plaintiff  asked 
defendant  to  send  him  both  pictures  for  exhi- 
bition, but  the  latter  replied  that  be  wanted 
the  last  one,  and  objected  to  the  other  being 
exbiUted.  He  made  no  objection  to  a  removal 
of  the  latter.  BM,  that  the  mere  retention  of 
the  portraits  was  not  amcluslve  of  defendants 
satisfaction  with  both,  so  u  to  make  him  lia- 
ble thereftw. 

Action  by  Harper  Pennington  against  8am- 
oel  S.  Howland.  There  was  a  verdict  for 
plaintiff.   New  trial  granted. 

SomL  B.  Hon^,  for  pktlntiff.  Wm.  P.  Sbef- 
fldd,  Jr.,  for  defendant 

STINESS,  J.  The  plaintiff  was  employed  to 
paint  a  pastd  portrait  of  the  defendant's  wife 
fbr  the  sum  of  9600,  under  a  contract  by  c(»> 


respoudence,  which  only  provided  for  the  price. 
The  plaintiff  went  to  the  defendanrs  house, 
in  Wa8hlngt(m,  D.  C,  and  began  his  work. 
The  defendant  testified  that  he  at  once  objected 
to  the  proposed  portrait,  in  street  dress  and 
hat;  but  the  plaintiff  said  it  was  an  artistic 
idea,  which  he  wished  to  carry  out,  and  that, 
if  it  was  not  satisfactory,  he  would  paint  the 
defendant  one  "until  iiatlsfled."  He  also  tes- 
tified that  the  plaintiff  undertook  the  com- 
mission with  the  nnderstandlng  that  he  would 
paint  a  satisfaetoty  portrait  The  plaintiff  de- 
nies this,  and  says  that  upon  the  completion 
of  his  work,  Mrs.  Howland  said  that  she  want- 
ed another  portrait  taken  in  a  different  style 
of  dress,  to  show  a  peail  necklace  which  had 
belonged  to  her  mother.  He  then  painted  a 
second  portrait  and  went  away,  leaving  his 
imidements,  as  he  says,  to  be  sent  to  him,  or, 
as  the  defendant  says,  because  the  portrait 
was  not  finished,  and  because  he  was  to  re- 
turn to  complete  it  The  defendant  says  that 
he  received  a  lettor  from  the  plaintiff  stating 
that  the  pictures  shonld  be  fftuned  to  keep  the 
pastel  from  brushing  off,  and  that  he  would 
give  Instructions  to  a  man,  whom  he  usually 
employed,  to  do  It  The  frames  came,  the 
pictures  were  put  into  them,  and,  after  some 
correspondence,  the  defendant  paid  for  them, 
and  the  pictures  are  still  in  his  possession.  Up- 
on this  general  statement  of  testimony,  the 
plalntlfiTs  claim  was  that  he  painted  one  por- 
trait at  an  agreed  price,  and  then  another 
upon  request,  for  which  he  has  charged  the 
same  price,  and  that  both  were  not  only  with- 
out conditions,  but  were  said  to  be  satisfac- 
tory. The  defendant  claims  that  the  [daintiff 
agreed  upon  starting  his  work  that  If  the 
picture  was  not  satisfsctory,  he  would  paint 
another;  that,  after  expressing  his  dlssatlstac- 
tlon,  the  plaintiff  immediately  started  another, 
which  he  did  not  finish;  that  the  pictures  were 
framed  simply  to  preserve  them  until  the  last 
one  should  be  finished;  and  that  they  have 
since  remained  with  him  hi  that  way.  These 
conflictlug  dalms  present  obvious  questlona  of 
fact  for  a  Jury.  Numerous  exceptions  were 
taken  at  the  trial,  which  can  be  better  con- 
sidered generally  than  in  detail. 

According  to  the  defeudant'e  statement  that 
the  work  was  to  be  satisfactory  to  him,  he 
asked  the  court  to  Instruct  the  jury  that  he 
had  the  right  to  reject  the  first  portrait  if  he 
was  not  satisfied  with  It  The  judge  instruct- 
ed the  Jury  that  "satisfactory"  means  "reason- 
ably satisfactory,"  but  in  response  to  another 
request  be  also  Instructed  the  jury  that  "an 
artist,  If  he  agreed  to  paint  a  picture  to  one's 
satisfaction,  has  no  cause  of  action  for  the 
price  unless  the  buyer  la  satisfied,  however 
good  the  picture  Is";  adding:  "But  unless 
the  man  returns  the  picture,  he  to  conclusively 
held  to  be  satisfied."  Thto  last  instruction, 
without  the  added  sentence,  states  the  tow 
correctly,  according  to  the  current  of  author- 
ity; and,  in  giving  the  preceding  instruction 
that  a  portrait  must  be  "reasonably  satisfac- 
tory," the  Judge  donbtteaa  bad  In  mind  an- 
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Other  claBs  of  cases  to  which  that  lliDltatI<»i 
mxy  apply.  When  ttie  snt^ect  of  the  contract 
Is  one  which  loTolTes  personal  taste  or  feeling, 
an  agreement  that  It  shall  be  satisfactory  to 
the  Irayer  necessarily  makes  htm  the  sole  judge 
whether  It  answers  that  condition.  He  can- 
not be  required  to  take  it  because  other  peo^c 
might  be  satisfied  with  It,  for  that  Is  not  what 
he  agreed  to  da  Personal  tastes  differ  wide- 
IS,  and,  If  one  has  agreed  to  submit  his  work 
to  such  a  teat,  he  must  abide  b7  the  result. 
A  lai^  number  of  wttnesses  might  be  hron^t 
to  testify  that  the  work  was  satisfactory  to 
them,  that  th^  considered  It  perfect,  and  that 
they  could  see  no  reasonaUe  ground  tor  ob- 
jecting to  IL  But  OiBt  would  not  be  the  t^t 
of  the  contract,  nor  diould  a  Jury  be  allowed 
to  say  In  such  a  case  that  a  defendant  must 
pay  because,  by  the  preponderance  of  er-idence, 
he  oi^ht  to  hare  been  satisfied  with  the  work, 
or,  In  other  words,  that  it  wai  'Reasonably  sat- 
tsfhetory." 

Upon  this  principle  nmnerons  cases  hare 
been  decided.  In  McCarren  t.  McNulty,  7 
Gray,  139  (an  action  to  recover  the  price  of 
a  bookcase),  the  court  said:  "It  may  be  that 
the  idalntlff  was  injudicious  or  Indiscreet  In 
undertaking  to  labor  and  fnnritdi  material 
for  a  compmsatlon  the  payment  of  which 
was  made  dependent  upon  a  contingency  so 
hazardous  or  doubtful  as  the  approval  or 
satisfaction  of  a  party  particularly  In  inter- 
est But  of  that  he  was  the  sole  Judge. 
Against  the  consequences  resulting  from  his 
own  bargain,  the  law  can  afford  him  no  re- 
lief. Having  voluntarily  assumed  the  obli- 
gations and  risk  of  the  contract,  his  legal 
rights  are  to  be  ascertained  and  drtermlned 
solely  according  to  its  provisions."  Gibson 
V.  Cranage,  39  Mich.  49,  was  to  the  same 
effect,  where  the  subject  of  the  action  was 
a  portrait  In  Zaleski  v.  Clark,  44  Otmn.  218, 
the  plaintiff  was  to  make  a  bust  of  the  de- 
fendant's deceased  hnsband  satisfactory  to 
her.  The  court  held  that  It  was  for  her 
alone  to  determine  whether  It  was  so,  and 
tbat  it  was  not  enough  to  show  that  her 
dissatisfaction  was  unreasonable.  Brovrn  v. 
Foster,  113  Mass.  13(1,  was  for  a  suit  of 
clothes.  Devens,  J.,  said:  "It  is  not  for  any 
one  else  to  decide  whether  a  refusal  to  ac- 
cept is  or  Is  not  reasonable,  when  the  con- 
tract permtts  the  defendant  to  decide  himself 
whether  the  articles  furnished  are  to  his 
satisfaction."  The  doctrine  was  carried  to 
very  great  length  In  gingerly  v.  Thayer,  108 
Pa.  St  201,  2  Ati.  280,  where  an  elevator 
had  been  erected  In  a  building,  and  "war- 
ranted satlafactory  to  every  respect"  It 
was  held  that,  if  It  bad  been  snbstantially 
completed  so  that  the  owner  of  the  building 
could  understand  bow  It  would  operate,  It 
could  be  rejected  if  it  was  not  satisfactory. 
In  Boiler  Oo.  v.  Garden,  101  N.  Y.  387,  4  N. 
E.  749,  the  opinion  sets  out  the  two  classes 
of  cases  with  reference  to  which  a  distinc- 
tion has  been  made.  One  class  Is  that  which 
tovolres  personal  taste  and  Judgment,  ex- 


ainples  of  which  we  have  shown;  and  tth- 
other  class  Is  that  where  the  subject-matter 
of  the  contract  Is  snch  that  the  satisfactiuu 
stipulated  for  must  be  held  to  apply  to  qual- 
ity, workmanship,  salablllty,  and  other  lit? 
considerations,  rather  than  to  personal  sat- 
isfaction. For  example.  If  one  agrees  to  seB 
land  with  a  satisfactory  titie,  and  shows  & 
title  valid  and  complete,  the  parties  mt:st 
have  Intended  such  a  title  to  be  Battsfactorr. 
raUier  tiian  to  leave  an  absolute  right  fn  tlh- 
purctaasOT  to  say  "I  am  not  aatis^ed,"  wbn 
no  reaSMi  oould  be  akown  why  be  should  not 
be  aatiafled.  So,  if  ane  agreas  to  do  wori: 
In  a  sattefactoiy  maimer,  it  must  mean  ^ 
workmanlike  manner,— as  w«U  as  it  moid  K- 
Mi»ected  to  be  done,— rsther  than  a  merriy 
perstmal  or  whtmsleal  rejection.  It  b  tbU 
class  of  cases  to  which  the  term  "rensonabl.- 
•atlsfactory"  applies.  Hence  In  tbe  boiler 
case,  last  cited,  It  was  held  tbat  a  sbnitf- 
allegation  of  dissatisfaction,  wltbovt  Kim<' 
good  reason  assigned  for  It  mlgbt  be  a  mer 
pretext  and  wouH  not  be  regarded.  In  Ms 
chine  Od.  v.  Smith,  90  Mich.  065,  15  N.  W 
906,  (he  court  says:  "In  tiie  one  clu»  tb-- 
right  of  decision  la  completely  tamrved  ti* 
the  promisor,  wltbovt  being  liable  to  dis- 
close reasons  or  account  for  his  course;  an-l 
a  right  to  inquire  into  the  groonda  of  hi-: 
action  and  overhaul  his  determination  Is  a^ 
solutely  excluded  ^rom  the  promisee  ao't 
from  all  other  tribunals.  In  the  other  claF^^ 
the  promisor  is  supposed  to  undertake  tha: 
he  will  act  reasonably  and  fairly,  and  fouu'l 
hlB  determhiatloQ  upon  gronnda  wblcb  ar> 
Just  and  sensible;  and  from  thence  sprin^;:^ 
a  necessary  impllcatloa  that  his  decfakm. 
in  point  of  correctoesB  and  the  adequacy  of 
the  grounds  ot  It,  ]b  open  to  consideration, 
and  subject  to  the  Judgment  of  Judicial  tri- 
ors." See,  also,  UcCtore  v.  Brlggs.  SS  Vi. 
82,  2  Atl.  583;  Daggett  v.  Johnson.  49  Vt. 
845:  Manufacturing  Oo.  v.  Brush,  4S  Vt  52S: 
1  Beach,  Mod.  Omt  |  104.  Sven  In  case; 
of  the  latter  class,  where  a  reJecUoo  1» 
made  In  good  faith,  the  dissatlsfactloB  of  the 
purchaser  is  held  in  many  declaioiis  to  be 
sufficient  See  note  to  Boiler  Co.  v.  Gardes. 
54  Am.  Rep.  711  <«.  c.  4  N.  E.  749). 

Tbe  tostmctlon  to  the  Jury  In  the  preseaic 
case  that  "satisfactory*  means  **reasonabtT 
satisfactory"  was  erroneous  as  applied  to  the 
subject-matter  of  the  alleged  contract  Evi- 
dently, the  trial  Judge  thought  that  tbe  defi- 
nition of  the  term  was  of  little  weight  be- 
cause the  defendant  bad  not  returned  the 
pictures,  or  either  of  them,  and  hence  be 
added  the  words:  "Bnt.  unless  the  man  re- 
turns the  pictures,  he  la  conclualvdy  held  to 
be  satisfied."  The  same  Instruction  i^pears 
BO  dearty  In  other  parts  of  the  charge  that 
the  Jury  must  have  understood  that  tbe  re- 
tention of  the  pictures  made  tbe  defendant  I 
liable  for  the  price  of  both.  Taken  general- 
ly, the  Instruction  would  be  quite  correct 
upon  the  ground  that  one  cannot  retain  the- 
property  of  anotbn  and  ttfll  refnn  to  pay- 
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tfor  It  But  the  Instruction  as  given  Ignores 
tiie  defense  set  up  In  tbis  case,  whicb  is 
~that  the  first  picture  was  not  accepted,  and 
-the  second  not  completed. 

The  demand  relied  on  hy  the  plaintiff  is 
-<M>ntalned  in  his  letter  of  January  7,  1896, 
in  which  he  asks  the  defendant  to  send  him 
l>oth  pictures  for  exhibition.  To  this  the  de- 
fendant replied  that  he  wanted  one,  and  ol>- 
Jected  to  the  other  being  shown  as  a  like- 
ness of  hto  wife.  He  also  testified  that  he 
bad  not  objected  to  the  removal  of  this  onet 
but  only  to  its  exhibition.  Now,  whether, 
under  the  circumstances  of  this  case,  there 
•vv&a  a  refusal  to  return  the  pictures,  or  an 
-excuse  for  the  retention  of  one  and  a  reten- 
tion of  the  other  because  it  was  not  com- 
pleted, were  questions  of  fact  for  the  Jury. 
The  question  whether  the  eontract  was  as 
-olaimed  by  the  defendant  also  raised  a  ques- 
tion of  fact.  If  the  jury  bad  found  that  the 
-oontract  was  for  a  satisfactory  portrait,  that 
the  second  was  satisfactory,  but  not  com- 
■pleted,  and  t&at  the  other  was  not  returned 
toecanse  of  the  sugg^tion  of  its  ejthlbltion, 
they  might  have  fonnd  for  the  defendant 
^Tbe  facts  that  the  pictures  were  on  the  walls 
<rf  the  defendant's  home,  and  that  he  had 
paid  for  tiie  ^mes,  are  such  as  would  nBt>^ 
vrally  be  considered  In  determining  an  ao 
•oeptance;  bnt  they  do  not  conclude  such  de- 
termination, nor  remove  the  questions  from 
the  jury.  The  instruction,  therefore,  that 
tiy  the  mere  retention  of  the  plctnres,  under 
the  circumstances  of  the  case,  the  defend- 
ant was  conclusively  held  to  be  satisfied  with 
And  liable  for  both,  was  erroneous.  New  trial 
granted. 


BSOWN  T.  JAMES. 
<8apr«m»  Court  of  Bhode  Island.   Pfeh.  4, 
1879.) 
Hl&nd  BR— Govts. 
A  plaintiff  reccrering  a  verdict  for  less 
than  $80O  in  an  action  on  the  eaaa  for  slandw- 
•wa  woods,  broogbt  in  the  snpmne  court  1" 
titled  to  no  costs,  under  Gen.  St  &.  I.  c  ISL,  | 
22;  Id.  c.  206,  9  4. 

(SyJlahuB  by  the  Court.) 

Action  on  the  case  by  Joseph  A.  Brown 
Against  John.  L.  James  for  slanderous  words, 
4>riglnally  brought  in  the  supreme  court  on 
writ  dated  June  25,  1877,  wherein  the  ad 
4lamnum  was  laid  at  $3,000.  On  a  Jury  trial 
At  the  October  term,  1878,  the  platntlfT  re- 
covered a  verdict  for  $8,  whereupon  he  ask- 
«d  for  Judgment  on  the  verdict  with  costs, 
and  the  sole  question  before  the  court  was 
whether  on  such  a  verdict  the  plaintiff  was 
entitled  to  costs  under  the  statutes  then  in 
force.  Gen.  St.  IL  I.  c.  181,  S  22;  and  Id. 
c.  206,  S  4,  are  as  follows,  viz.:  Chapter 
181,  t  22:  **The  supreme  court  shall  have 
original  Jurisdiction,  concurrent  with  the 
oonrts  of  common  pleas  in  each  cotmty,  ex- 
cept In  the  county  of  Providence,  in  all  civil 
ACtlona  in  which  the  debt  or  damages  laid 


in  the  writ  shall  amount  to  the  sum  ot  one 
hundred  dollars  or  upwards,  and  In  the  coon- 
ty  In  all  civil  actions  in  which  the  debt  or 
damages  laid  in  the  writ  shall  amount  to  the 
sum  o£  three  hundred  dollars  or  upwards: 
provided,  that  the  pialntiff  commencing  his 
action  originally  in  the  supreme  court  shall 
not  recover  costs,  unless  he  shall  recover  In 
such  action  such  sum  or  upwards  thereof,  or 
goods  and  chattels  of  the  value  of  such  sum 
or  upwards  thereof,  as  shall  be  sufficient  to 
give  said  court  Jurisdiction  In  the  county  la 
which  such  action  was  commenced,  or  un- 
less the  action  be  an  action  of  ejectment  or 
replevin,  or  In  an  action  in  which  the  title  to 
real  estate,  or  to  some  right  easement  or 
Interest  therein,  is  In  question."  Chapter 
206,  i  4:  "In  an  actions  of  the  case  for  slan- 
derous words  that  shall  be  commenced  in  any 
court  In  aJI  actions  of  the  case  for  maltdous 
prosecution,  and  In  all  actions  of  trespan  for 
assault  and  battery,  or  Imprisonment  that 
^all  be  commenced  la  the  supreme  court  or 
court  of  common  pleas,  if  the  court  or  Jnry 
who  Shan  assess  the  damages  therein  shall 
assess  the  same  at  a  sum  less  than  seven 
dollars,  the  plaintiff  In  such  case  shall  recov* 
er  DO  more  costs  than  damages." 

Hent7  B.  Whitman,  for  plaintiff.  Bdwlo 
Hetralf ,  for  defendant 

PER  CURIAM.  The  court  decide  that  as 
the  plaintiff  has  recovered  a.  verdict  for  less 
than  $300  In  this  court,  In  this  oonntj,  he  li 

entitled  to  no  costs. 

KOTS  BY  ROOBRS.  J. 

The  peculiar  provlsioni  of  the  statntes  of  this 
state  in  relatioD  to  costs  in  actions  of  the  case 
for  slatidenms  words  originated  a  century  ago. 
The  following  proTision  appears  In  "An  act  es- 
tablisMng  courts  of  common  pleas  in  the  several 
counties  in  this  state,"  in  toe  Public  laws  of 
Bhode  Island  (Revision  of  17d8,  p.  149),  vis.: 
"Sec.  8.  And  be  It  further  enacted,  that  no  dvll 
action,  unlns  it  be  of  more  than  seven  hundred 
dollars  value,  shall  be  originally  brouisht  to  any 
of  tlie  courts  of  common  pleas,  excepting  suits 
on  the  state's  bonds."  In  the  same  I^isloa 
(pa gee  170, 171)  In  "An  act  prescribhig  the  man- 
ner of  proceeding  In  courts,"  are  to  be  found 
these  proTisions:  "Sec.  24.  And  be  it  further 
enacted,  that  If  the  plaintiff  in  any  case  ^all 
file  his  declaration  In  the  clerk's  office  of  tha 
court  of  common  pleas,  as  by  law  provided, 
and  shall  afterwards  wltiidraw  or  dlscontinn* 
his  suit  before  tiie  sittina  of  the  court  the  de- 
fendant in  such  case  sball  recover  his  costs; 
and  in  all  other  dvil  causes  the  party  prevail- 
ing shall  recover  cost  except  In  eases  where  oth- 
er proTision  is  specially  made  by  law.  •  *  • 
Sec  29.  Provided  nevertheless,  and  be  It  fur- 
ther enacted,  that  in  all  actions  of  the  case  for 
slanderous  words,  or  malicious  prosecutions,  all 
actions  of  trespass  for  assault  and  battery,  or 
imprisonment  that  shall  hereafter  be  commen- 
ced to  any  court  of  common  pleas  within  this 
state,  if  the  court  or  jury,  who  shall  finally  as- 
sess the  damages  In  sticb  case,  shall  assess  the 
ssme  at  a  sum  less  tb.in  seven  dollars,  the  plain- 
tiff in  such  case  shall  recover  no  more  costs  than 
damages."  It  will  be  observed  that,  by  the  fore- 
goinsr  provisions,  the  party  prevalUns  In  courts 
of  conmton  pleas  recovered  coats  without  refer- 
ence to  whether  the  damages  assessed  equaled 
the  Jnrlsdictloaal  amount  except  in  ttie  cases 
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provided  for  in  said  section  26,  in  which  cases 
0017  the  costs  to  be  Tecovered  were  regnlated 
in  a  measnre  by  the  amount  of  damages  assess- 
ed, in  reference  to  the  jurisdictional  amount 
July  9,  1812,  the  jurisdictional  amount  in  courts 
of  common  pleas  was  changed  "An  act  to  pre- 
vent unnecessarj  costs  in  dvii  actions,  and  for 
other  purposes"  (Sess.  Laws  R.  L  1812.  p.  213). 
section  1  of  which  is  as  ft^Iows:  **Be  It  enacted 
by  the  geoeral  assemblr,  and  by  the  authority 
thereof  it  Is  enacted,  that  no  action  of  debt,  and 
no  action  of  the  case  upon  promises,  unless  of 
twenty  doUsrs  value  or  upwards,  unless  real 
estate  shall  be  attached  on  the  writ  in  said  ac- 
tion, shall  be  originally  brought  to  any  of  the 
courts  of  common  pleaa."  In  the  Public  Laws 
of  Rhode  Island  (BeTislon  of  1822)  the  nrovl- 
sbns  of  the  Revision  of  1798  were  reproduced 
word  for  wori,  except  that  in  the  Reviaion  of 
1822  the  words,  "of  twenty  dollars  value  or  ui»- 
wards,  except  real  estate  be  attadied  by  the 
original  writ,"  were  substituted  for  the  words, 
"of  more  than  aeven  dollars  value,"  in  section  6 
of  the  Revision  of  1798;  and  the  words,  "ex- 
cepting salts  on  the  state's  bonds,"  (n  said  sec- 
tion 6  of  the  Revision  of  1796,  were  omitted  in 
the  Revision  of  ia22  (p>ge  Hi  |  6;  pages  129, 
ISO.  H  2S,  26).  It  wUI  be  observed  that  when 
the  Jorisdiettonal  amount  in  coorts  oi  common 
pleas  was  changed  from  S7  to  20,  no  diange  was 
made  in  the  amount  <tf  damaves  to  be  assessed 
in  slander  cases,  etc.,  in  oraer  to  afTect  the 

auestion  of  costs.  In  the  Public  Laws  of  Rhode 
(land  (Revision  of  1814)  the  provisions  of  the 
Revision  of  1822  were  continueo  in  force,  thoai^ 
in  a  somewhat  condensed  form.  Revision  1844, 
p.  96,  S  2;  Id.  p.  135,  S  33;  Id.  p.  13B,  |  36.  In 
the  Revised  Statutes  of  Rhode  Island  for  1867,  a 
marked  change  took  place  in  the  legislation  bear- 
in  oa  this  subject  The  special  provision  as  to 
costs  in  slander  cases  was  applied  to  slander  suits 
tn  the  supreme  court  as  well  as  to  such  suits  fn 
the  common  pleas  (page  469,  c.  190.  H  1«  4).  Hie 
jurisdictional  amount  in  cases  brouriit  in  the 
common  pleas  was  raised  from  $20  hi  value  or 
upwards  to  f60  in  valne  or  upwards  (page  392, 
c.  18S.  §  2);  snd  the  jurisdictional  amount  in  the 
supreme  court  waa  fixed  as  follows,  in  diapter 
164.  p.  389:  "Sec.  20.  The  said  court  shall  have 
original  Jurisdiction,  concurrent  with  the  courts 
of  common  pleas  In  each  county,  in  all  dvil  suits 
where  the  debt  or  damages  laid  In  the  writ  shall 
amount  to  the  sum  of  one  hundred  dollsrs  or 
upwards:  provided,  that  the  plaintiff  commen- 
cing his  BUit  originally  in  the  supreme  court  shall 
not  recover  costs  unless  he  afaall  recover  In  such 
action  the  sum  of  one  hundred  dollars  or  up- 
wards, or  the  goods  to  the  value  of  one  hundred 
dollars  or  npwards.  or  unless  the  action  be  an 
action  of  ejectment  or  an  action  in  which  the 
title  to  real  estate,  or  to  some  right  easement, 
or  interest  therein,  ia  In  question."  It  wilt  be 
noted  that  the  last  above  provi^on,  as  to  the  ju- 
risdiction of  the  supreme  court  affords  the  ear* 
liest  instance  In  our  statutes  where  the  ques- 
tion of  costs  is  made  in  express  terms  dependent 
upon  the  jurisdictional  amount  of  damages  being 
recovered,  without  reference  to  a  special  cause 
of  action;  and  this  feature  has  ever  since  been 
retained  as  to  that  court  for,  when  the  two  di- 
visions were  constituted  by  the  judiciary  act  in 
1893,  and  the  appellate  division  ceased  to  have 
jury  trials,  the  said  provision  was  extended  to 
the  common  pleas  division  of  the  sopreme  court 
In  the  General  Statutes  of  Rhode  Island  for 
1872  another  change  In  legislation  on  the  aub- 
ject  occnrred.  The  Jarisdictional  amount  of 
suits  In  the  supreme  court  was  fixed  at  $300  or 
upwards  In  Providence  county,  and  r«named  at 
SlOO  or  upwards  In  each  of  the  other  countiea 
(page  408.  c.  182.  S  2);  and  the  seven -dollar  pro- 
vision, as  to  costs  in  slander  suits,  was  made 
applicable  to  "all  actions  of  the  case  for  slander- 
ous words  that  shall  be  commenced  In  any 
court."   Id.  p.  479.  c  200,  J  4. 

Thus  the  law  stood  when  Brown  t.  Janes 
was  decided,  in  1879,  and  gave  construction  to 


the  confused  provisltnis;  but  that  cue,  tor  aome 
unknown  rtoam,  bu  nerer  bocn  nported 
now. 


WHEEUBB  T.  PRIGB  «t  «1. 
(SnpTono  Court  of  Bhode  lalaad.    Z>oe.  U 
1898.) 
Tbkspass— VThsr  Libs. 
An  action  far  a  parent  to  recover  damages 
for  the  abduction  of  his  dkild  may  be  brooght 
fn  trsapaas. 

Action  by  Sylvester  Wheeler  agilaat  Watts 
A.  Price  and  otheti.  Defendanta  demniTed 
to  the  complaint,  which  waa  cetHfled  to  the 
appellate  AItUoo  for  dediloD.  Orcmried. 

TlHM.  H.  Paabody,  Nathan  B.  LnrH  aad 
Wanen  W.  Ghaaeb  ftir  plalnUlt.  A.  Bl  OnOt, 
tat  dpfwidiinta 

PBB  CCBIAM.  Thla  li  an  aetlan  of  tm- 
pass  Cor  tha  abdnetlaa  at  tte  plaiatUTB  dangk- 
ter.  The  dtfndanta  demur  to  the  dedaxmtka, 
the  gromid  of  damomr  halnc  that  the  actka 
■taonld  ham  been  caae,  and  not  tmpaa. 
Though  tha  actloo  mlfht  have  been  haoosht  la 
caae^  tteq^an  la  alio  an  appni^ate  reandi- 
1  Chit.  PL  (letb  Am.  Ed.)  188;  nhannhertali 
T.  Haaelwood,  B  Meei.  &  W.  6U;  DUetem  v. 
Bond,  2  Maule  A  8.  486;  Hoorer  t.  Hala^  T 
Watti,  flS.  Dcmnntt  oremded,  and  eaaa  i*> 
mltted  to  common  pleaa  dlvlaton  Cor  fiiiftw 
pcocaedtoci. 


BALL  ct  al.  T.  BALL  at  aL 
(Soprame  Oonrt  of  Bhode  laland.  T>me. 
18Sa) 

Taiai.  BT  Appblutb  Conai^llioLBOT  vo 

CtTTB  APPBAI. 

Where  an  appeal  from  a  deereo  probatiM 

a  will  ia  diamlssed  because  the  probate  court 
was  not  named  as  obligee  In  the  appeal  boo^ 
a  trial  may  be  granted  under  Gen.  L«wb.  e. 
261,  H  2,  3,  authorising  the  granting  of  a  trial 
in  cases  decided  by  the  probate  coart  whereia 
the  aggrieved  party  neglected  to  proeeeute  his 
appeal  according  to  law. 

From  a  decree  admitting  to  probate  the  last 
will  and  testament  of  Simon  R.  Ball,  deceased, 
Amos  D.  Ball  and  others  appealed  to  tbe  onn- 
mon  ploiB,  which  dismissed  their  appeal,  and 
they  petition  for  a  trial.  Granted. 

Geo.  H.  Huddr,  Jr..  for  petitionera.  C  B. 
ChampUn,  for  reopondenta. 

UATTESON,  0.  3.  Thla  te  a  petltkn  ftor  a 
trial.  Gen.  Laws  R.  I.  c.  251,  IS  2,  8.  nn  re- 
lied cat  Id  BU{QMfft  of  the  petition.  Tbe  oocthas 
are  as  fdlowe: 

"Sec.  2.  Wbenerer  it  sbaK  be  made  to  ap- 
[war  to  the  satisfaction  of  tiie  aniellate  dlrl- 
tion  of  the  supreme  court  bjr  any  party  or 
garnishee  In  a  suit  which  shall  have  beat  tiled 
or  decided  in  the  common  pleas  division  at  the 
supreme  court,  or  In  any  district  court,  within 
one  year  prerlous  to  such  application,  tlwt  bar 
reasm  of  accident,  mistake^  or  any  tmfoceaea 
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cause,  or  fM  latft  of  iwwl7-dlscoTered  erl- 
dence,  JiKlgm<ent  hu  been  rend^ed  la  each 
suit  on  discoDtlnnsnce,  doq  suit,  default,  or 
report  of  referees,  or  that  Buch  party  or  gar- 
nlabee  bad  not  a  full,  fair  and  Impartial  trial 
In  such  BDlt,  or,  In  case  a  trial  baa  been  had 
in  snch  case,  tliat  a  new  trial  tberein  should 
Toe  had,  (mch  division  may  srant  such  trial  or 
new  trial  upon  soch  tenoM  and  omditlons  as  It 
shall  prescribe. 

"Sec.  S.  The  appellate  dlrlslMi  of  the  m- 
preme  conrt  may  exercise  the  same  powers  In 
srantlner  a  trial  In  all  cases  as  above,  If  no 
trtal  shall  have  been  had  therein;  and  may  ex- 
ercise the  like  powers  In  granting  a  Mai  In  all 
cases  decided  by  any  probate  court  or  town 
cotmcO,  wberehi  the  party  shall  have  nq^lect- 
ed  to  iwosecute  his  appeiU  according  to  law; 
and  may  also  In  its  dlscretUm,  and  with  nr 
without  terms,  on  the  petition  of  the  accused 
who  bas  fklled  to  take  the  prescribed  steps  to 
obtain  hearing  on  petition  for  new  trial  In  the 
regular  way,  as  herein  prorlded,  grant  trials 
or  new  trials  npon  Indictments  or  oQmt  crim- 
inal proBccntlong  In  which  verdict  or  Judg- 
ment Shan  bare  been  rendered  against  such 
petitioner:  provided,  application  therefor  shall 
be  made  within  one  year  after  such  cause  shall 
have  been  tried  or  dedded." 

The  petitioners  represoit  that  they  are  ag- 
srtered  by  a  decree  of  the  probate  court  of 
New  Sboreham  admitting  to  probate  an  Instru- 
ment in  writing  purporting  to  be  the  but  will 
and  testament  of  Simon  R.  Ball,  deceased;  that 
tbey  appealed  from  this  decree  and  took  the 
necessary  steps  to  perfect  their  appeal,  ex- 
cept that  by  mistake  the  obligee  named  In  the 
appeal  bond  filed  by  them  was  the  town  ot 
New  Sboreham  Instoid  of  the  conrt  of  probate 
of  New  Sboreham;  that  by  reason  of  tbis  de- 
fect in  the  bond  the  common  pleas  division  on 
January  20,  1888.  dismissed  the  appeal. 

Adversdy  to  the  petition  It  is  contended  that 
the  giving  of  the  bond  to  the  town  of  New 
Sboreham,  instead  of  to  the  court  of  probate 
of  that  town,  was  a  mistake  of  law,  and  that 
the  statute  authorising  the  granting  of  a  trial 
does  not  extend  to  cases  of  sncb  mistakes. 
We  do  not  tbink  that  the  objection  is  well 
takoL  Tbe  statute  extends  in  toms  to  cases 
In  wblrti  a  party  "shall  have  neglected  to 
nnweeute  his  an)eal  accwding  to  law."  The 
words  ''neglect  to  prosecute  according  to  law" 
evidently  contemplate  cases  In  which  a  party 
attempting  to  appeal  has  made  some  mistake 
In  j^wedure.  Tbe  mistake  of  law  In  tbe  pres- 
ent Instance  Is  of  this  character;  and  such 
a  mlBtike.  however  It  may  be  In  the  case  of 
otber  mistakes  of  law,  1^  we  think,  dearly 
wlttalD  tbe  provision  of  the  statute.   Such  was 
the  view  t^km  In  the  case  of  Harris  v.  Earle 
(not  (^clally  reported;  Ex.  No.  1370,  decided 
at  AprO  term.  July  27.  1889)  88  AO.  182. 
This  was  a  petltloo  for  a  trial.  In  which  tbe 
petltlonera  had  a^iealed  from  the  decree  of  a 
court  tX  probate  cmflrming  Uie  report  of  com- 
mWoDos  on  an  tauolvent  estate^  Instead  of 
appaUlng  from  the  Judgment  of  tbe  conunla- 


sloners,  as  1^  the  statute  then  In  force  was  re- 
quired.  The  appeal  having  been  dismissed  as 
not  prosecuted  according  to  law,  the  petition- 
's thnenpon  petitioned  for  a  trial  under  the 
provisions  of  Pub.  St  R.  X.  c.  221.  I  8.  of 
which  Qen.  Laws  R.  I.  c.  asi,  |  3.  Is  a  re- 
enactment  The  petitlMi  was  sustained,  and  a 
trial  granted.  See  rescript  on  file.  A  mis- 
take In  tbe  name  of  the  obligee  to  whom  an 
appeal  bond  should  be  given.  arWng  fmn  an 
erroneous  construction  at  the  statute.  Is  a* 
much  h  mistake  of  procedure  as  a  mistake  la 
an  appeal  from  a  decree  of  the  com^  when  tha 
statute  requires  an  atq;)eal  from  the  Judgment 
of  tbe  commissioners;  and  It  seems  to  ns  to 
be  cleariy  within  tbe  remedy  given  by  Qm 
statute.  Onr  opinion  Is  that  a  trial  staonld  lia 
gnmted. 


WHITING  T.  DTER. 
(Supranw  Conrt  of  Rhode  Island.   Dse.  S» 

isea) 

EqUITT— PLSADI^tQ— STATUTB  OF  FBAUDS. 

Where  the  bill  does  not  show  that  an  al- 
leged agreement  creatlDg  a  trust  was  not  in 
writing,  an  objection  that  the  aareement  Is 
void  under  the  statute  ot  trands,  becanse  not 
in  wrltini^  cannot  bs  raised  by  danarrsr. 

Bill  by  lUgar  H.  Whiting  against  Wmiam 
H.  Dyer  to  establish  a  tmst   Defendant  lllea 

8  demurrer  to  tbe  bill.  Overruled. 

D.  B.  Pettier  and  N.  B.  Lewis,  tot  oonq^laln- 
ant   O.  J.  Arms,  tar  respondent 

MATTESON.  C.  J.  This  Is  a  blU  to  «tab- 
llsh  a  trust  Tbe  respondent  has  demurred 
to  tbe  bill.  The  ground  urged  in  the  respond- 
ent's brief  In  support  of  the  demurrer  Is  that, 
as  the  money  paid  for  tbe  land,  allied  la. 
tbe  bill  to  have  been  purchased  by.  the  re- 
spondent In  pursuance  of  the  agreement  be- 
tween him  and  the  complainant's  mothw  ta 
purchase  It  for  her  benefit  was  not  famished 
by  her.  but  was  the  reyrandent's  own  money,, 
no  resulting  trust  arises,  and  hence,  as  the 
bill  does  not  aver  that  tbe  agreement  was  la. 
writing,  It  Is  fatally  defective.  There  ar%. 
however,  other  constructive  trusts  besides  re-- 
snltlng  trusts,  which  are  not  within  tbe  stat- 
ute of  frauds,  and  therefore  do  not  require  a. 
note  or  memorandum  In  writing  for  thdr 
proof.  Such  are  trusts  which  arise  ex  male- 
flclo;  as,  for  Instance,  where  a  person  acquires 
title  to  an  estate  through  fraud  or  tbe  abuse 
of  a  confidential  relation.  In  which  case  equity 
treats  tbe  vrrongdoer  as  a  trustee  for  the  in- 
jured party.  Wood  v.  Rabe,  96  N.  T.  414; 
Abom  V.  Padelford,  17  R.  I.  143,  20  Atl.  287. 
But  assuming  that  It  Is  necessary  to  tbe  main- 
tenance of  the  bill  that  the  agreement  In 
question  should  have  been  In  writing,  tbe  bin 
does  not  show  that  It  was  not  in  writing,  and 
therefore  tbe  objection  that  It  was  not  tn 
writing  should  have  been  taken  by  plea  ot 
answer,  and  not  by  demurrer.   Cranston  t. 
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Smitli,  6R.  L  231;  rescript  Id  T&ft  r.  Dimond, 
filed  June  26,  1883  (March  term.  1S8S,  67tli 
4aj).  The  demnrrer  la  oTemiled. 


CBAND  FOUNTAIN,  UNITED  ORDER  OF 
TRUE  REFORMERS,  OF  RICHMOND, 
VA,  T.  MURRAY. 
<Ooart  of  Appsals  of  Maryland.  Nor.  17. 1898.) 

BSTITW  OX  AFPKAi^OlUKCTIOM  TO  ETIDUtCB— 
BlNsriClAL  ASS<>CIATIOS8— ElZPUUIOK 

or  Hkmbbrs. 

1.  Where  erideDce  is  admitted  nibject  to  ex- 
eeptioQB,  and  no  motion  fa  thereafter  made  to 
exclude  it,  there  la  no  final  ruling  on  ite  adr 
mission  which  can  be  reriewed  on  appeal. 

2.  A  pra/er  which  raises  the  legal  snffldencr 
«<  the  evldeiice  to  anstain  a  recovery  is  not  too 
general. 

3.  An  incorporated  benerolent  society,  with 
uoioeoTporated  braochea,  the  members  of 
which  are  not  members  of  the  central  organtsa- 
tlon,  la  not  liable  for  the  unauthorized  ezpnl- 
aion  by  a  branch  society  of  one  of  Ita  mem- 
bers, CD  the  direction  of  the  chief  executire  of- 
ficer of  the  central  organizatioQ.  who  acted  be- 
yond the  scope  of  hia  anthortty  In  directing  the 
ezpalsion,  where  the  branch  society  was  under 
no  oUlgation  to  obey  such  dlieetion. 

Appeal  ftom  Baltimore  dty  conct;  CharlM 
K  Pbelpfl,  Judge. 

Action  by  Jameg  W.  Mnnay  agalBflt  the 
Grand  Fmntaln  of  the  United  Order  of  TVae 
BtiEonnert,  of  Bldumwd,  Ta.  Tb«e  wia  a 
judgment  tat  plaintiff,  and  defaadattt  anieBlB. 
Reversed. 

Argued  before  McSBERRY,  G.  J.,  and 
BRI8COB,  BRTAN.  PEARGE,  BOTD,  and 
FOWLER,  JJ. 

George  M.  Laoe,  for  appellant  Howard 
Btyant,  for  appellee. 

McSHERRT,  a  J.  The  appellant  Is  a  body 
4»rporate,  organized  tmder  Uie  laws  of  th« 
state  of  Virginia.  Its  chaj-ter  name  Is  the 
"Grand  Fountain  of  the  United  Order  of  True 
Reformers,"  and  the  purposes  for  which  It 
was  formed  are  to  provide  a  place  of  burial  for 
deceased  members,  to  defray  the  expenses  of 
their  funerals,  to  assist  In  the  education  and 
support  of  their  widows  and  orphans,  and  to 
give  aid  and  assistance  to  its  members  Id  times 
of  alclEness  and  distress,  and  for  such  other 
benevolent  objects  as  may  be  necessary.  It 
has  a  capital  stock,  and  Its  principal  office  Is 
located  In  the  city  of  Richmond.  There  are 
tttunerous  subordinate  fountains  tn  various 
states  of  the  Union,  and  they  are  all  under 
the  jnrlsdlctlcm  of  the  grand  fountain.  These 
subordinate  fountains  have  their  own  const]- 
tutloQs  and  by-laws,  framed  by  the  central 
body,  but  the  members  are  not  members  of  the 
erand  fountain.  Both  the  grand  and  subordi- 
nate fountains  have  serrate  officers.  The 
clUcf  officer  of  the  grand  fountain  is  called  the 
RTtmA  wortUy  master.  His  duties,  so  far  as 
we  are  advised  by  the  record,  are  defined  in 
section  1,  art  4,  and  section  8,  art.  5,  of  the 
constitution  of  the  grand  fountain.  These  du- 
ties are  the  ordinary  and  usual  executive  func- 


tions of  such  an  office.  The  appdlee  was  a 
memlw  of  Guiding  Star  SubonliiHte  Fou- 
taln.  He  had  leased  from  the  aM>^lant  m.  sta- 
ble owned  by  It,  and  situated  en.  St  Panl 
street,  in  the  dty  ot  Baltimore.  Sia  bsoe 
was  klUed  by  falling  Into  a  pit  on  tbese  preia- 
Ises,  and  he  demanded  from  the  appellant  obo- 
pensatloik  Receiving  do  reply,  he  btoogbt  suit 
before  a  magistrate,  aad  ceoevered  a  Jwrigmnu 
for  $99.  After  this,  a  letter  *'piirportia«"  m 
have  come  fxom  the  gntnd  worthy  master  of 
the  atvellant  corpoiatkn  waa  read  at  a  coovea- 
tion  of  fouDtaUis  In  the  dty  of  Baltlnove.  This 
letter,  which  waa  net  protoced  at  tbe  trial, 
nor  waa  its  absence  accouBted  for,  eaatained 
the  following  Instructloa:  "BemoTe  Mturaj 
from  the  premiaea  at  once.  Flae  htna  twesity- 
five  dollara,  or  expel  blm."  This  letter  was 
read  by  W.  L.  Taylor,  vice  preaident  of  the 
appellant,  who  j^reaided  at  the  oooTeotioQ. 
Subsequently,  at  a  tegular  meeting  at  Onldiiig 
Star  Fountain,  the  sanae  lett^  was  read  by 
the  same  W.  L.  Taylor,  who,  according  to  cus- 
tom, liliL&wlse  presided  for  a  portioD  at  the 
time  during  the  meeting  of  the  subordinate 
fountain;  and  the  anKUee  was  eacpelied.  Be- 
cause of  this  expulsion  by  the  subordinate 
fotmtain,  which  the  app^ee  Insists  was 
wrongful  and  unlawful,  be  brongfat  tbe  pend- 
ing suJt  clflJinIng  that  be  had  sustained  dam- 
age to  the  amount  of  13,000.  It  Is  not  neces- 
sary to  set  forth  the  jdcadlngB,  it  belns  saS- 
(Hent  to  say  that  the  gravamen  of  the  decla- 
ration la  that  the  appeUant  the  Virginia  cor- 
poration, its  officers  and  swrants.  did  unlaw- 
fully expel  the  aftpellee  from  said  cocpocatbn. 
and  that  It  had  wanlMily  refused  to  r^nstate 
hUn.  The  general  Issue  was  pleaded.  The 
case  went  to  trial  before  a  jury,  and  resnlted 
In  a  verdict  In  favor  of  tke  ptalntlfl  for  fl^ 
From  the  Judgment  entered  oo  that  Tecdkt, 
this  appeal  was  taken. 

There  are  five  l)Uls  at  exception  in  the  rec- 
ord. The  tlrat  saeoad,  third,  and  foorth  were 
taJken  to  rulio^  of  tiie  court  la  admitting  evi- 
dence. But  as  the  evidence  waa  admitted 
subject  to  exception,  and  as  no  methm  was 
made  at  the  dose  of  the  testimony  to  exclude 
the  evidence  thus  coodltionaUy  admitted,  there 
was  no  final  ruling  that  caa  be  reriewed  oa 
this  appeal.  We  therefore  pass  by  tbeae  four 
exceptions,  and  come  to  the  flftti,  wlilcb  brings 
up  the  rulings  on  the  prayers. 

The  first  prayer  of  the  appelant  waa  a  de- 
murrer to  the  evidence^  and  U  therefore  be- 
comes necessary  to  determine  whether  there 
was  any  legally  sufflcient  erldenc*  to  entitle 
the  plaintiff  to  recover.  The  prsyo-  Is  not  too 
general,  for  it  raises-  the  questlcm  of  Qw  legal 
sufilcleucy  of  the  evidence  to  snstaln  a  recov- 
ery. Ralhmd  Qo.  v.  Carter,  SQ  Md.  30ti: 
Commlsslomrs  v.  Wise,  7K  Md.  43.  23  AtL  65: 
State  V.  CommlaskMiers  of  Kent  Col,  83  Md. 
383,  35  Atl.  62.  The  soH  was  not  against  the 
imlDcorporated  sttiuzdiaate  fountain  which  ac- 
tually expelled  the  i^v^ee,  but  agaiost  fhe 
boAy  corporate  of  which  he  was  not  a  mem- 
ber.   That  he  was  expeUed  by  the  Qoidlng 
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Stu  B^m&ln  Is  nndtapoted.  That  be  wu 
expelled  because  a  letter  purporting  to  hare 
emanated  from  tbecblef  executlTe  officer  of  the 
appellant  corporation  directed  the  expulsion  Is 
cqnally  free  from  doubt.  And  that  this  letter 
waa  read  at  tihe  meeting  of  the  members  of  the 
convention  of  the  subordinate  fonntalns,  by 
a  rice  president  of  the  appelant  corporation, 
Is  not  ctrntroverted.  This  la  all  the  evidence 
there  la  bi  the  record  to  show  diat  the  grand 
fountain  was  responaiblc  for  the  appellee's  ex> 
pulsion.  Was  that  legally-  sufficient  to  proT« 
that  the  grand  fountain,  either  directly  or 
throngh  Its  officers  and  servants  acting  within 
the  acopt  ot  thdr  authority,  so  as  to  bind 
the  appellant,  expeUed  him  from  Onldlng  Star 
Fountain?  It  will  scarcely  be  contended  that 
the  corporation  Is  respcmstble  for  the  unauthor- 
ised tortious  acts  of  its  officers  and  serranti 
not  done  In  the  line  of  their  duty,  unless  those 
acts  are  sobsequently  sanctioned  and  ratified. 
If,  then,  it  be  assumed  that  the  gnmd  worthy 
master  actually  did  order  the  sutxadlnate  fouu- 
tain  to  expel  the  appellee,  there  Is  nothing  ia 
the  record  to  show  that  he  possessed  the  slight- 
est authority  to  Issue  such  an  c«4er,  or  that  the 
snbordinate  fountain  was  undK  any  oUlgatlon 
wbaterer  to  obey  It  Indeed,  inch  parts  of 
dw  constltvtlon  of  the  grand  fotmtaln  as  arc 
la  the  record  negatlTC  the  sanation  that  he 
possessed  sny  such  power  at  all  If ,  In  fact, 
be  attempted  to  exercise  tt.  It  was  a  clear 
iiflorpatltHi,  which  could  not  bind  the  corpora* 
tkm  anless  subaeqnsody  ratified  by  tt;  and 
tbere  is  not  a  shrod  of  erldttnce  to  establish 
such  a  ntlflcatiott.  umees  wt  are  pre^Mifcd  to 
hold  that  tht  nnaathcAlEed  and  wnngfol  wder 
of  th«  dklef  executive  officer  of  the  body  c<n> 
poiatc,  dtrectlng  a  SiAordluate  lodge  to  «x- 
pel  a  member  of  ttiat  subordinate  lodge.  Is 
Mn  act  of  ttie  body  corporate  Itadf,  there  Is  not 
the  slightest  sembhuica  of  evidence  upon  which 
a  verdict  oga^t  ttie  appdlant  can  rest.  We 
can  BL^apt  no  such  proposition  without  dq>arb- 
log  from  flrmly^ettled  principles.  "While,  on 
the  one  hand.  It  Is  right  to  consider  the  agents 
and  setrantA  of  OMpotattens  as  dothed  with 
liberal  discretion  In  the  exercise  of  the  au- 
thority given  tbam,  and  to  hold  the  corporation 
liable  for  all  acts  done  within  the  Umlts  of 
that  discretion,  on  the  other  hand,  it  Is  but 
Ja*t  and  right  that  corporatioaB  and  their  In- 
nf>eent  stockboldsa  sboald  not  be  made  to 
suffer  the  coDseouences  of  the  wrongful  acts 
of  soch  agents  and  servants  acting  beyond  the 
limits  of  their  authority.  *  •  •  And  for  an 
acts  done  within  the  sct^  of  the  employment 
and  the  limits  of  the  Implied  authority  the 
master  Is  liable,  however  erroneous,  mistaken, 
or  mallctons  such  acts  may  be;  but,  tot  acts 
dooe  bsyond  that  Itanlt,  the  corporation  cannot 
be  made  liable,  unless  express  authority  be 
shown,  or  there  be  subsequent  adoption  or 
ratification  of  the  act  complained  of."  Carter 
-V.  Machine  Co.,  51  Md.  295.  296;  Railway 
Co.  V.  Brewo",  78  Md.  401,  28  AtL  615;  Poul- 
toa  V.  Railroad  Co..  L.  R.  3  Q.  B.  634;  Allen 
V.  Balirond  Go.,  U  B.  6  Q.  B.  65. 
41  A.-67 


Without  gc/tng  Into  a  dlscoaslon  of  ottier 
questions  raised,  wa  eontent  ourselves  with 
saying  tta^  for  the  reascms  we  havn  given, 
the  flrst  ^yar  of  the  defendant  oni^t  to  have 
beea  granted.  Because  of  Its  rejection,  ti» 
judgment  must  be  reversed.  Inasmuch  as  the 
first,  second,  third,  and  fourth  bills  of  excep* 
tlon  are  not  properly  before  us,  the  cost  of 
their  being  printed  In  the  record  must  be  borne 
by  the  BppeUant.  Judgmoit  reversed,  with 
costs  above  and  bdow,  exoqK  as  Just  Indloat' 
ed  to  the  contrary. 


BOYD  V.  WOLFF. 
(Court  of  Appeals  of  Maryland.   Nov.  1,  U8&) 

AITACHmrr— JOIKT  DaaTORS-^DMHSXT. 

Where  two  of  three  partners,  sued  on  a 
Joint  debt,  get  Judgment  on  plea  of  nil  debet, 
an  attachment  of  firm  property  cannot  t>e  sus- 
tained to  satisfy  a  judgment  against  the  third, 
under  Pub.  Gen.  Laws  1688,  p.  863,  art  60,  | 
12,  providing  that.  In  actions  ex  contractu 
against  alleged  joint  debtors,  plaintiff  may  re- 
cover as  in  actions  ex  delicto  against  those 
shown  to  be  Indebted. 

Appeal  from  superior  court  of  Baltimore 
city;  J.  Upshur  Dennis,  Judge. 

Action  by  Winiam  L.  Boyd,  formerly  trad- 
ing as  William  L.  Boyd  &  Bro.,  against  Oscar 
Wolff,  garnishee  of  Henderson,  Pfell  &  Co. 
From  an  order  quashing  the  attachment, 
plaintiff  appeals.  Affirmed. 

Argued  before  McSHERRT,  a  3^  &nd  BRY- 
AN, BBISGOK,  PAOH  PQABCEl  and  BOYD, 
JJ. 

Richard  B.  Tlppett,  Jas.  B.  TIppett.  and 
Sherman  Bausemer,  tor  aiwellant  Alfred  8. 
Xites.  for  appellee. 

BRYAX.  3.  This  was  an  appeal  from  an 
order  quashing  an  attachment  The  app^* 
lant  sued  out  an  attachment  on  original  pro- 
cess against  Henderson,  Pfellt  and  McDonald, 
the  three  persons  who  had  l>een  partners  In 
the  firm  of  Henderson,  Pfell  &  Co.  The  at- 
tachment was  laid  In  the  bands  of  Oscar 
Wolff,  as  garnishee.  The  declaration  was 
filed  against  the  defendants,  charging  them 
with  a  Joint  Indebtedness  as  partners.  A 
Judgment  was  talten  against  Henderson,  by 
default  for  want  of  a  plea,  which  was  duly 
extended.  The  other  two  defendants  pleaded 
that  they  were  never  Indebted  as  alleged; 
secondly,  that  they  did  not  promise  as  alleged; 
and,  thirdly,  that  they  had  been  dlscluirged 
as  insolvent  debtors  by  the  Insolvent  court. 
Issue  was  Joined  on  the  flrst  and  second  pleas. 
It  does  not  appear  from  the  record  what  dis- 
position WAS  made  of  the  third  plea.  A  ver- 
dict in  general  terms  was  found  In  favor  of 
the  defendants,  which,  of  course,  was  a  ver- 
dict on  the  Issues  Joined.  Judgment  was 
rendered  on  the  verdict  in  favor  of  the  defend- 
ants, who  bad  pleaded.  Thereupon  the  gar- 
nishee moved  to  quash  the  attachment  be- 
cause of  the  Judgment  against  HendenMm 
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solely,  and  In  faror  of  the  other  two  defend- 
anta.  The  court  quashed  the  attachment,  as 
above  atated.   The  plaintiff  has  appealed. 

Some  change  has  been  made  In  the  common 
lav  by  the  twelfth  section  of  artlde  60  (Pub. 
Oen.  lAws  188S,  p.  86S),  In  req^ect  to  pro- 
ceedings against  Joint  debtors  In  actions  ex 
contractu.  The  attachment  was  on  a  debt 
alleged  to  be  jointly  doe  by  the  three  defend- 
ants as  partners;  and.  on  the  basis  of  this 
alleged  debt,  a  condemnation  was  sought  of 
tiielr  gooda,  chattels,  and  credits  In  the  hands 
of  the  garnishee.  Unless  this  alleged  debt 
could  be  proTed  to  exist,  the  attachmat 
founded  on  It  would  necessarily  faXL  But  In 
this  case  It  Is  concIustT^y  established  by  the 
Judgment  of  the  court  that  there  was  no  In- 
debtedness on  the  part  of  two  of  the  defend- 
ants. The  Judgment  was  rendered  on  a  ver- 
dict which  was  found  on  two  pleas,  both  of 
which  denied  the  Indebtedness.  The  Judg- 
ment against  Henderson,  the  other  defendant 
is  authorized  by  the  section  ot  the  Code 
whldi  has  been  quoted;  bnt  It  certainly  can 
affect  no  one  but  hlmsetr.  It  has  no  tendency 
to  show  what  it  was  Incumbent  on  the  plain- 
tiff to  establish,  to  wit  a  Joint  tatdebtedneas 
by  the  three  defendants.  The  two  Judgmenta, 
taken  together,  proved  that  Henderson  altme 
was  Indebted  to  the  (dalntlff,  and  that  FfeO 
and  McDonald  were  not  Indebted.  The  at- 
tachment was  Issued  to  procure  the  payment 
of  a  Joint  debt  A  Joint  Indebtedness  being 
dla^roved.  It  could  not  be  sustained.  Orda 
quashing  the  attachment  afllrmed. 


STANDABD  H0RSE8H0B  CO.  OF  SOUTH 

WABEHAM  T.  O'BRIBN  et  al. 
(Court  of  Appeals  of  Maryland.   Nor.  1,  188a,) 

fi&LBS  —  RKBtilBSION  —  HlSRSPKS»:iTATIO!l  —  ETI- 

DSHCB—  SnrFioi  BKOT— Appbal— Rs  VI  aw. 

1.  A  manaffInK  partner  representing  to  a  sell- 
er to  the  firm  that  it  had  a  cash  capital  of  a 
certain  sam,  which  waa  deposited  in  a  bank 
by  a  co-partner,  does  not  malie  a  misrepresen- 
tation justifying  a  rescission  of  the  sale,  though 
his  agreement  with  his  co-partner  predndes 
htm  from  drawing  out  more  than  half  such 
som. 

2,  Barly  in  the  fall  a  firm  was  becominv  slow 
in  its  accoants.  and  a  moneyed  partner  thereof 
promised  plaintifF  that  he  would  furnish  suffi- 
cient funds  to  carry  on  the  bnainess.  In  the 
middle  of  the  following  winter  said  partner 
withdrew  a  large  sum  from  the  firm,  thereby 
materially  crippling  its  bosiness.  In  March 
the  other  partner  purchased  a  large  quantity  of 
goods  from  plaintiff  on  credit,  and  a  short  Hme 
Uiereafter  made  an  assignment  for  creditors. 
ffeU,  in  an  action  to  replevy  the  goods,  that 
the  evidence  of  fraud  was  sufficient  to  submit  to 
the  Jury. 

8.  In  the  absence  of  a  motion  in  arrest  of 
judgment  an  irregularity  in  the  form  of  the 
verdict  will  not  be  considered  on  appeal;  Act 
182S,  c  117.  prohibiting  rerersal  or  affirmance 
on  any  point  not  presraited  to  tha  court  below. 

Appeal  from  snp«lor  court  of  Baltimore 
dty;  J.  Upshur  Dennia,  Judge. 

Action  by  the  Standard  Horseshoe  Ctnn- 
paoy  of  South  Wareham,  Hasa.,  against  Bei^ 


nard  J.  O'Brien  and  anottm.  Prom  a  Jndg- 
moit  tor  defttidftnts^  ^abitlff  appeals.  Be- 

versed. 

Richard  Bernard  A  Son  and  Alfred  S. 
Nlles.  for  appellant  S.  8.  Field  and  Hany 
O.  Galtber,  for  aiq^eUeea. 

BBYAN,  3.  This  was  an  action  of  ccideTiD 
brought  the  appeUant  against  tbe  am»d- 
lees.  It  was  maintained  that  certain  kega  of 
horseshoea  had  been  ftandolently  pnrdiased 
by  the  defendant  O'Brien  from  the  ^alntiff; 
ana  that  coaBequeDfiy  It  had  the  Efght  to  re- 
Kdod  the  ccmtraet  <tf  aale,  and  take  flke 
horseshoes  under  a  writ  of  replevin.  At  the 
dose  of  the  plaintiff's  caae  the  court  granted 
an  Instruction  that  there  was  no  evidence  of 
fraud,  and  that  the  verdict  must  be  for  the 
def«idanta.  Verdict  and  Judgment  having 
been  rendered,  the  plaintiff  has  aiipealed. 

O'Brien  &  Co.  had  w  two  or  three  occa- 
sions purchased  horseahoea  from  tlie  ptain- 
tur,  and  they  dedred  a  more  ext«ialTe  oedit 
The  statements  made  by  O'Bri^  to  Cook,  & 
salesman  In  the  employment  of  the  piain^ 
constitute  one  of  the  grounds  of  the  allega- 
tion of  fiaud.  It  is  Inaisted  thst  these  state- 
moits  were  false.  It  Is  Important  to  eaaai- 
er  carefully  this  evidence.  We  shall  aCato 
the  material  part  of  It  as  It  appeara  In  the 
record.  It  is  contained  In  Cook's  testimony, 
as  follows:  That  he  (Cook)  came  on  to  Bal- 
timore ts  look  Into  O^Brlco  A  Oo.'&  standing; 
and  determine  to  what  extent  to  tmst  them. 
He  tti«i,  on  or  about  February  17,  1806,  had 
a  personal  IntHTlew  with  O'Brim,  in  whidi 
he  (O'Brien)  stated  Uiat  he  had  a  casta  cap- 
ital of  $2,(X)0.  whldi  had  been  contributed  to 
the  bnainess  by  James  W.  Amosa;  that 
AmoSB  was  baefcing  him,  and  that  he  (Amoas) 
was  to  have  a  ahare  In  the  profits,  and  that 
Amoas  had  contrlhated  the  (2,000  against 
his  (O'Brlen'iO  experioioe.  On  the  strengdi 
of  the  representatlMia  made  to  him  by 
O'Brien,  he  determined  to  give  him  the  desh- 
ed  credit,  and  agreed  to  furnish  him  shoes 
at  $8  per  keg.  f.  a  b.  Baltimore,  with  an  ad- 
ditional discount  of  10  per  eent.  provided  1,- 
500  kega  per  year  wm  add.  That  he  report- 
ed to  hia  company  that  O'Brien  had  a  dear 
cash  capital  of  12,000  In  the  American  Na- 
tional Bank,  and  on  tiie  strength  ot  these  rep- 
resentationa  the  line  of  credit  given  UK- 
company  to  O'Brien  &  Co.  was  given. 
O'Brien  was  aamlned  as  a  wttnesa  tor  the 
plaintiff.  He  atated  that  he  commenced  bnai- 
ness  In  July,  iSK.  He  furthw  stated  In  bis 
testimony:  "I  started  business  at  that  time 
In  conjunction  with  Mr.  James  W.  Amoes 
and  Samuel  Morrison;  Mr.  Amoss  fonilsli- 
Ing  the  capital  of  two  thousand  didlars:  I 
euning  a  aalary  of  dghteen  donara  per  week: 
Mr.  Morrlaon  having  the  privilege  of  comb^ 
In  as  partner  at  the  end  of  two  or  three 
yean;"  and  also:  **Mr.  Amoss  harlug  put 
the  capital  against  my  knovrtedge  of  the 
business,  I  told  him  I  leolwd  upon  him  as 
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the  principal  In  the  bnriness."  He  also  stat- 
ed that  he  understood  that  Amoss  owned  the 
"corpus  of  the  business."  It  was  also  shown 
by  the  testimony  of  the  cashier  of  the  Ameri- 
can National  Bank  and  by  the  production  of 
the  bank  book  of  O'Brien  &  Go.  that  the 
firm  opened  an  u»ount  In  July,  1895,  by  a 
deposit  of  $2,000,  which  could  be  drawn  on 
at  any  time  by  O'Brien  &  Co.  It  was  shown 
that  there  was  an  nnderstandlog  between 
O'Brien  and  Amoss  that  O'Brien  should  draw 
on  the  deposit  only  to  the  extent  of  $1,000. 
The  cashier  testified  that  Amoss  requested 
bbn  not  to  permit  O'Brien  to  draw  bis  ac- 
count below  $2,000,  but  It  had  been  permit- 
ted. The  account  was  dosed  In  May,  1897. 
Daring  Its  continuance  the  d^slts  bad 
amounted  to  orer  $18,000.  According  to 
O'Brien's  testimony,  Amoss  was  a  partner  in 
the  business;  and,  although  there  was  a  re- 
striction on  O'Brien's  right  to  draw  on  the 
deposits  in  the  bank,  they  belonged  to  the 
firm  of  O'Brien  &  Co.  The  restriction  on  the 
rl^t  of  one  member  of  the  firm  to  draw  is  a 
mattw  which  the  partners  have  a  right  to 
regulate  by  agreement  with  each  other,  but  It 
cannot  affect  the  firm's  ownership  of  the 
funds.  The  whole  of  the  money  In  bank  was 
subject  to  the  partnership  debts,  and  by  ap- 
propriate proceedings  could  have  been  sub- 
jected to  the  payment  of  them.  According  to 
the  testimony  In  tiie  case,  the  statement 
made  by  O'Brien  to  Cook  wai  strictly  true. 
But  tiiere  waa  testimony  on  other  points. 
Gook  testifled  that  In  the  summer  or  eariy 
faU  of  lfi96  be  said  to  Amoas  that  O'BrteD  ft 
Go.  had  gotten  dow  In  thdr  accounts,  and 
that  the  plaintiff  did  not  feel  like  carrying 
them  aloiv  onleas  tbej  wen  safe,  and  that 
AnioBs  then  promised  to  atand  by  the  firm  If 
It  should  need  any  financial  asalatance.  In 
January,  1897,  Amoss  obtained  from  0*Brlai 
the  check  of  the  partnership  for  $1,00(^. 
-OThldi  was  duly  paid  by  the  American  Na- 
tional Bank.  There  waa  no  consldemtlon  for 
tbla  check  monng  tmn  Amoas  to  the  part- 
nership. It  is  evident  ftom  the  testimony  of 
O'Brien  that  the  withdrawal  of  this  money 
from  the  funds  of  the  firm  was  a  serious  In- 
jury to  It  and  that  thereafter  It  was  Inca- 
pable of  carrying  on  Its  bv^eas  on  tiie  same 
scale  as  finmeriy.  In  February  and  March 
the  partnership  purchased  from  the  plaintiff 
404  kegs  of  horseshoes  at  the  price  of  $1,382, 
Some  short  time  afterwarda  O'Brien,  at  the 
snggestlon  of  Amms,  made  a  deed  ot  trust 
eonreyUig  the  partuersblp  effects  to  Frank  O. 
Singer,  Jr.  This  deed  Is  spoken  of  in  the  evt- 
dence,  but  It  to  not  set  forth  in  the  record, 
and  we  are  not  aUe  to  ascertain  Its  con- 
tents, or  even  Its  date.  On  May  14th  a  note 
of  O'Brien  &  Go.,  doe  to  the  platntlfl  for 
jgoods  sold,  went  to  protest.  The  amount  of 
the  note  was  $160.  Tbe  replevin  waa  Issued 
on  0ie  SOOi  of  May  for  401  kegs  of  borae- 
sboes.   Since  the  Issue  itf  tha  replevin  five 


other  notes  have  been  protested,  whltdi  were 
doe  from  O'Brien  &  Co.  to  the  plaintiff;  and 
the  indebtedness  of  the  firm  to  tbe  plaintiff 
Is  more  than  $2,600.  This  sum  Includes  the- 
amount  at  which  the  replevied  goods  were 
purchased.  Of  course,  if  the  sale  of  those 
goods  Is  rescinded,  the  price  of  them  must 
be  deducted  from  the  Indebtedness. 

We  think  that  the  portions  of  the  testi- 
mony which  we  have  mentioned  contain  evi- 
dence from  which  it  was  competent  for  a* 
jury  to  find  that  the  firm  of  O'Brien  &.  Co. 
disabled  Itself  for  the  continuance  of  Its  busl- 
nesB  by  the  voluntary  transfer  of  $1,000  to- 
one  of  the  partners,  and  that  at  the  time  of 
the  purchase  of  the  434  kegs  of  horseshoes 
O'Brien  (who  was  then  acting  as  the  sole 
mmiber  of  the  firm  of  O'Brien  &  Co.)  was 
Insolvent,  and  knew  that  he  was  Insolvent, 
and  had  no  reasonable  expectation  of  pay- 
ing for  the  goods  purchased.  If  be  made 
the  purchase  under  these  circumstances,  he 
committed  a  fraud  which  authorized  the 
plaintiff  to  rescind  the  contract  of  sale;  and^ 
if  these  facts  were  found  by  a  Jury,  the 
plaintiff  would  be  entitled  to  a  verdict  When 
we  speak  of  a  Jury,  it  will  not  be  supposed 
that  we  forget  that  the  learned  Judge  who 
presided  below  was  trying  the  facto  In  the 
place  of  a  Jury.  And,  of  oonrae,  It  will  not 
be  thought  that  we  have  expressed  any  opin- 
ion on  the  facta,  or  upon  the  proper  Inferraices 
from  them.  We  could  not  discuss  the  legal 
snffldency  of  tbe  evidence  without  assuming 
fbr  the  purposes  of  the  discussion  that  the 
testimony  waa  tme,  and  without  pointing 
out  the  inferences  which  It  was  within  the 
function  of  a  Jury  to  draw;  not  Intlmattog 
In  any'way  bow  a  Jury  ought  to  find  the 
facts,  or  snggesttaig  what  Inferences  they 
ought  to  draw.  Tbe  wlude  question  1^  by 
the  law,  committed  to  their  Judgment 

As  there  must  be  a  new  trUd,  it  Is  not  Im- 
portant for  the  purposes  of  this  case  that  we 
should  say  anj^lng  about  the  form  of  the 
verdict  It  may,  however,  be  useful  In  some 
other  case,  if  we  aay,  although  tiie  verdict  Is 
irregular  and  untechnlcal  in  form,  that  we 
could  not  consider  such  a  qtieathm  unless  it 
was  brought  before  us  by  a  motion  in  arrest 
of  Judgment.  Without  elaborating  the  sub- 
ject we  will  simply  refer  to  CnShwa  r.  Cndi- 
wa's  Lessee,  5  Md.  64,  where  sn  Irregular 
nrdlct  had  beat  rendered  In  an  action  of' 
ejectment  The  court  aay:  "Because  the 
verdict  gave  five  hundred  dollars  damages.  It 
to  contended  tb&t,  Inasmuch  as  no  auch  dam- 
age could  be  lei^ly  given  in  an  action  of 
ejectment  the  Judgment  la  erroneous,  al- 
though in  accordance  with  the  verdict  and' 
therefore  should  be  reversed.  But  no  ques- 
tion on  thto  subject  was  raised  bdow,  and, 
no  motion  in  arrest  of  Judgment  having  been 
made,  the  act  of  1825  (diapter  117)  will  not 
allow  such  a  question  to  be  raised  In  this 
eonrt**  Severaed,  and  new  trisL 
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MAYOB.  Era,  OF  OITT  OF  BALTIMOBfi 
T.  COWEN  et  aL 

aOmsxt  «f  Appeal!  of  Uurlaiid.  Nor.  17, 1898.) 
aimtoiPAi.  CoKPoiuTroin  —  Sbwbu  —  Railkoad 

CK088lll08--CoWnN8ATION— DfTBIITIM  l»TRBAlt8 
— CUANGB  UP  GRADR  or  STKIBT. 

1.  A  cit7  which  ordered  the  eonsmiedoa  of 
a  Bcwer  in  a  street  under  traclu  of  a  railroad 
companr  whose  easement  in  the  street  was 
dominant  to  the  dty'a  estate 'in  such  street, 
must  compensate  the  company  for  the  cost  to 
it  of  strenfftheninR  tbp  walls  of  the  sewer 
in  order  to  bear  the  weipht  of  girders  carrying 
the  tracks  orer  It,  nnd  the  cost  of  raisfoR  the 
tracb  to  orercome  the  elevation  of  the  sewer, 
since  the  constraction  of  the  sewer  directly 
invaded  a  vested  estate  and  was  not  a  mere 
consequential  Injnr;  eutailed  by  the  constnic- 
Cion  of  street  improrements. 

2.  The  Gonstractioa  of  a  city  sewer  into 
which  were  diverted  the  waters  of  a  natural 
stream  60  feet  distant  does  not  make  the 
stream  and  the  sewer  in  law  identical,  so  as  to 
impoM  oD  estates  adjacmt  to  the  aewn  th« 
bnrdena  tbsy  raitaiaed  with  referenM  to  the 
stream. 

3.  The  liability  of  a  dty  for  changing  atreet 
acradea  la  immaterial  in  an  action  for  damages 
for  an  iBTaaloi  of  a  dominant  estat*  In  a 
street  by  couatmcting  a  sewer  thereiii. 

Appeal  from  auperlor  court  of  Baltimore 
«lt7;  Albert  Ritchie.  Judge. 

Actfon  by  John  K.  Cowen  and  another,  as  re- 
celTors.  against  tbe  mayor  and  dty  ootmdl 
of  dty  ef  Baltimore.  There  was  a  Judgment 
ftff  idalntlfBi,  and  detadaiit  appealed.  Af- 
Armed.   

Argned  before  McSHERRY,  O.  J.,  and  BRT- 
AN.  BRISCOE,  PAOB.  and  BOTD.  JJ. 

T.  y.  L.  FIndtay  end  John  E.  Semmea,  for 
appeOaQt    Hugh  L.  Bond.  Jr.,  and  H.  R. 

Prestoo,  for  appellees. 

McSHERRY.  C.  J.  This  suit  was  Instituted 
ti^  tbe  receiTeta  at  the  Baltimore  &  Ohio  Rail- 
road Company  to  recover  from  the  mayor  and 
city  council  of  Baltimore  the  expenses  which, 
the  plaintiffs  Incurred  In  consequence  of  tbe 
constraction  of  a  sewer  by  tbe  dty  under  a 
iwrdon  of  the  railroad  eompeny's  tracks. 
There  is  no  dispute  about  the  facts.  From 
1861  until  tbe  present  time  the  company  has 
beld  by  a  prescilptlTe  right.  If  by  no  other 
title,  tbe  actual  possessIoD  of  a  lot  of  ground 
About  66  by  60  feet  In  size.  Whether  this  ad- 
verse possession  gave  the  company  a  fee-simple 
«state  In  tbe  lot  or  merdy  an  easonent— a  right 
of  way  over  It— Is,  for  the  purposes  of  this 
<-HSc,  iDinintcrlal.  Tbe  lot  Is  situated  In  the 
3>od  of  what  Is  now  Scott  street,  within  the 
dty  limits.  Upon  the  lot  four  tracks  of  the 
1-allway  are  located  at  right  angles  to  the  line 
of  the  street.  These  tracks  have  been  thua 
locfltccl,  and  bare  been  c<mtiDuously  used  by 
the  company,  certainly  since  1861,  and  prob- 
nh\y  for  a  much  longer  period.  By  Ordlnxuice 
No.  »  of  1884-85  the  mayor  and  city  council 
'  provided  for  the  opening  of  Scott  street  The 
street  crosses  the  tracks  at  grade.  The  usual 
rroccedings  were  had.  The  return  and  fdat 
nude  by  tbe  commissioners  for  opening  streets 


sbow  that  tbe  kit  above  aHnded  to  and  describ- 
ed la  tbe  street-opening  proceedings  as  "Lot 
B,"  was  dealt  wltb  as  foUows:  "To  tbe  Coo- 
BoUdated  Gaslight  Company  of  Baltimore,  or 
to  Eucb  person  or  persons  as  may  be  legally  en- 
titled thereto,  for  damages  to  tbe  fee-simple 
Interest  Id  all  that  ground  'dealsnated  oo  the 
plat  by  tbe  letter  B,'  the  aforesaid  piece  or 
pared  of  ground  being  subject  m  the  rigtat  <^ 
way  of  the  IBaltimore  and  Ohio  Railroad."  It 
seems  to  have  been  assumed  that  the  title  to 
the  lot  was  in  tbe  gas  company;  and  It  la 
apparent  that  no  condemnation  was  made  of 
tbe  interest  of  the  railroad  ewnpany  In  tbis 
lot  because  tbe  only  eond«nnatloa  affecting 
tbe  lot  was  q)eclflcally  and  hi  expUdt  terms  a 
oondenmatUui  subject  to  the  rlgbt  ot  way  of 
the  Baltlmwe  &  -  Oblo  Raflroad  Company. 
Whatever  else  was  ctmdemned.  t^vioosly  the 
right  of  way  of  tbe  railroad  company  was  not 
CMtdemned,  or  attempted  to  be  oondemned. 
That  right  remained  as  perfect  and  unlmpair- 
ed  after  the  condemnation  as  It  bad  been  be- 
fore; and,  ctmseQuentiy.  tbe  easement  which 
tbe  company  undenlaUy  possessed  was  not 
acquired  or  biterfered  wltb  by  tbe  dty  at  alL 
The  dty.  thwefore,  succeeded  to  none  of  the 
rights  of  the  company  hi  this  easement,  and 
obtained  no  autbority  or  semblance  ot  au- 
thority to  disturb  we  to  Intemvt  tbe  company's 
accustomed  use  of  It  If  this  be  not  so.  tben 
the  reservation  In  the  condmnation  proceed- 
ing la  utteily  meanhigleas  and  mrintdllgiblfc 
If.  notwithstanding  tbe  failure  to  award  any 
damages  to  tbe  supposed  owner  of  flie  fee,  tbe 
dty  stiU  acquired  tbe  servlmt  estate  In  tliis 
tot  under  tbe  ccmdemwation,  it  only  acquired 
It  subject  to  the  express  reservation  of  tbe 
company's  dominant  easement  In  a  proceed- 
ing by  tbe  dty  against  a  railway  oompaoiy  ta 
condemn  a  part  of  Its  tiack  fbr  tbe  eataudott 
of  a  public  street  over  or  across  sodi  tra<^  a 
Judgment  of  condemnation,  no  matter  in  what 
language  coucfaed,  will  not  take  tbe  land  Itsdf. 
or  tbe  exdudva  use  thereof,  but  tbe  dty  wSL 
acquire  only  a  Jdnt  right  with  the  railway 
company  to  One  use  at  tbe  land  eondonned. 
Tbe  ose  by  tbe  pubbc  wlB  be,  as  a  matter  of 
fact,  subject  and  subordinate.  Dilnois  Coit 
R.  Co.  V.  City  of  ChkagOk  141  HI.  S66,  80  N. 
E.  1044;  8  Am.  ft  fiDg.  Eats.  law  (2d  Ed.) 
370.  This  dominant  estate  Is  pntpoty.  If  a 
mae  right  of  way,  it  Is  no  leas  property, 
for  a  right  of  way  la  tbe  right  bdd  by  tbe 
company  In  tbe  land  over  whldi  Its  road  runs 
for  railroad  purposes.  10  Am.  *  Eng.  Bne. 
Law.  830.  This  property  the  dty  never 
sought  or  attempted  to  obtain.  These  req>ee- 
tlve  estates  of  tbe  company  and  tbe  dty  In 
this  lot  being  tbtu  distinctly  separate,  the 
mayor  and  city  coondU  on  AptU  17,  1805. 
passed  an  ordinance  (Na  S5)  providing  tor  tbe 
oonstructlon  at  a  aewer  aVmg  and  under  tbe 
bed  of  Scott  street  Tint  deration  of  tbe  sew- 
er, which  passes  under  tbe  talboad  tracka  oo 
this  lot  at  a  right  ang^  to  tke  tracks,  was 
such  that  It  was  necessary  that  tbe  aA:b  of  Ibe 
Btracture  shonld  be  fla^  and  irttbon<  anffident 
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carrfttme  to  gtve  It  tbe  Btren^  required  to 
Bnpport  the  weight  of  tbe  beawj  trains  pass- 
ing orer  It;  and  so  tbe  engioeer  of  the  eom- 
pany  prepazed  plans  for  carrylnc  ttte  raUroad 
OTW  tbe  aewer;  and  Ibese  sAana  Indoded  tbe 
strengthening  of  tbe  side  vaiUs  of  fb»  sewer, 
■nid  fitting  tbem  for  use  u  abntments  to  Btu- 
tain  sted  glrdefs  which  were  laid  tbereon  to 
anj^rt  tbe  tTa<^  In  addition  to  fomlablng 
and  putting  In  position  tbe  stec3  girders,  tbe 
work  done  hy  the  railroad  company  In  eonae- 
qnence  of  the  eonstmctloD  of  tbe  sewer  con- 
sisted of  the  digging  of  trenches  on  boHi  tides 
of  the  sewer,  placing  supports  on  false  woA 
In  those  trenches,  and  laying  beams  across, 
80  that  the  earth  or  core  could  be  excavated 
wtthont  Interrupting  the  mnnlng  of  trains;  and, 
besides  this,  it  became  necessary  to  raise  the 
tracks  on  dther  side  of  tbe  sewer  for  some 
distance  beoanse  of  Qi6  elevation  of  the  sewer. 
Tbe  total  cost  of  tbe  work  done  and  tiie  mate- 
rials fnmlshed  by  tbe  company  was  94,868.12. 
6ome  60  or  70  feet  west  of  Scott  street  the 
railroad  tracks  cross  Chato worth  Bon  on  an 
Iron  bridge.  This  mn  was  originally  an  open 
stream,  but  later  on  parts  of  ito  bed  In  an- 
other sectkm  of  the  city  had  been  cooTerted 
Into  a  city  sewer.  Kranz  r.  City  of  Baltimore, 
«4  Md.  491,  2  Aa  90a  After  tbe  sewer  along 
Scott  street  was  flnisbed,  the  water  in  thAt 
part  of  Cbatsworth  Bun  which  was  stlli  an 
open  stream,  and  which  was  near  tbe  inter- 
aectlon  of  Beott  street  and  the  railroad  tracks, 
was  turned  Into  the  artificial  sewer,  and  the 
cfcaunel  of  the  ran  was  partially  filled  up. 
Tbeae  facto  are  now  aHoded  to,  as  tbey  bear 
upon  one  of  the  defauea  relied  on  1^  the 
lAty.  When  the  erldence  on  both  sides  was 
ekised,  the  defendant  asked  ten  Inatmctlons, 
all  of  which  were  refused;  and  In  lien  of  those 
requested  by  the  platotlffs  the  learned  trial 
judge  gare  one  prepared  by  himself.  From 
these  nilhigs  the  single  biU  of  exceptltms 
found  to  the  record  was  taken.  The  Terdict 
and  judgment  were  against  the  city,  and  It 
has  appealed. 

The  ascertainment  of  tbe  respectlTe  rights 
9t  the  elty  and  the  company  in  these  inter- 
secting ways,— the  street  and  the  railroad 
bed,— and  a  dear  perception  of  the  correla- 
tlre  and  c<»iBequent  dotles  incumbent  on 
cacb  of  the  parties,  will  solve  the  funda- 
mental inquiry  in  this  controversy;  and  tbe 
solution  of  that  inquiry  will  tadlcate,  with 
but  little  further  discussion,  tbe  prc^r  dls- 
poMtlon  to  be  made  of  fbe  other  questfons 
raised  by  the  rejected  prayers.  It  api>ear8 
without  dispute  or  contention  that  for  at  least 
ST  years  tbe  ralboajd  company  has  been  In 
the  open,  continuous,  undisturbed,  and  nn- 
ehallenged  possession  of  a  right  of  way  for 
the  tracks  of  Its  main  Une  over  Ibis  lot,  with 
Utfle  or  no  variation  In  their  alllgnment, 
claiming  ownership,  occupying  and  using  the 
land  for  the  movement  and  passage  of  Its  nu- 
merous trains,  l^at  this  long,  notorious,  and 
adwse  ustt  ripened  into  avested  right  many 
jean  befdre  ttw  twdlnanoe  to  open  Scott 


street  was  paned  eonnot  be  anfl  has  Bot  bSM 

denied.  This  was  a  i^x^rty  rlgbt,  pwCeet 
and  complete,  owned  and  actually  possessed 
by  the  railroad  company  prior  to  the  tlBi» 
tbKt  the  city  took  the  first  st^  under  tiie 
ordinance  Just  alluded  to.  Nothing  that  wa» 
done  in  virtue  of  tliat  ordinance,  or  In  t3»e- 
executloQ  of  Ite  provisions,  abridged  «r  ex- 
tinguished or  Impabed  that  ^r<qperty  right 
ta  the  most  rosaote  degree.  As  a  conse- 
quence, when  the  city  came  to  cMUrtniet  Ito 
tewet  under  that  right  of  way,  it  was  bonnA 
to  construct  It  In  such  a  mattuer  as  net  to 
interfere  with  or  Injure  tbe  dominant  rl^t 
of  the  company.  "At  common  law  It  la  UB- 
doutrtedly  the  rule  that,  whwe  a  new  my 
or  road  is  made  across  anotb«.  wbMi  Is  al- 
ready in  exlstrace  and  use.  the  fmsalBc  must 
not  only  be  made  with  as  little  Injvry  as-poa- 
sfble  to  the  idd  nad  or  w^,  but  whatever 
structures  are  necessary  for  such  croesings 
must  be  erected  and  maintained  at  the  ex- 
pHise  of  the  party  under  whose  aothorlty 
and  directton  they  ore  made.  And  If  the- 
oii  road  or  way  cannot  be  crossed  wltheat 
damage  to  tt;  and  the  rl^t  to  cross  Is  given, 
such  damage  must  be  assessed  and  paM. 
This  principle  is  recogniaed  as  settled  law 
in  many  well-eonsldered  cases."  Northern 
Cent  By.  Co.  v.  Mayor,  etc.,  46  Md.  44B, 
Tn  the  very  recent  case  of  Chicago,  M.  ft  St. 
P.  By.  CO.  v.  aty  of  Mnwaukee,  97  Wis.  418^. 
T2  N.  W.  1118,  tbe  same  doetrtne  la  thus  stat- 
ed: "Whwe  a  new  highway  Is  IsM  out  antf 
opened  across  a  railway  track,  the  railway 
company  is  ^titled  to  compensation  for  the 
diminished  value  <tf  its  easement  In  the  land 
on  account  of  the  estobUsbment  of  the  new 
way,  and  the  cost  of  nmirimg  and  maintain- 
ing sttch  structural  changes  to  Ito  roadbed  and 
tracks  as  become  necessary  to  order  to  pro- 
tect and  preserve  tts  tra^  tat  tbe  old  use,, 
notwithstanding  the  new  use,  except,  how* 
ever,  such  changes  as  are  required  by  law 
under  the  police  power  ot  the  state  or  the 
constitutional  reservation  of  power  to  alter 
or  amend  corporate  charters."  Bee,  also,  to 
addition  to  the  cases  cited  in  46  Md.,  supra: 
Kansas  Cent  B.  Co.  v.  Commissioners  of 
Jackson  Co.,  45  Kan.  716,  26  Pac.  394;  In  re 
First  Street,  OS  Mich.  56,  88  N.  W.  15;  Bafl- 
road  Oo.  v.  Bayonne,  51  N.  J.  Law,  428,  17 
Atl.  972;  6  Am.  &  Eng.  Enc.  Law  (2d  Bd.) 
554.  In  Ballroad  Oo.  v.  Bayonne,  supra,  a 
street  was  opened  across  the  railway  com- 
pany's property  at  a  point  where  there  were 
five  lines  of  tracks  and  two  switches,  and  a 
ditch  for  the  drainage  of  water  altmg  each 
Bide  of  the  railroad.  It  became  necessary  to 
move  the  switches  to  another  locality,  and  to 
construct  culverto  in  place  of  tbe  ditches  to 
preserve  the  waterway,  and  to  lay  plank- 
ing between  the  tracks,  so  as  to  protect  the 
rolls  from  Injury.  "These  consequences  win 
flow,"  says  the  court,  "directly  and  Inevita- 
bly from  the  taking  of  such  an  Interest  In 
the  property  of  the  prosecutor  [the  railroad 
company]  as  will  be  required  for  the  pn- 
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.poaed  highway."  "According  to  these  views, 
Jt  seems  plain  that  tbe  remoral  of  the  switch- 
>efi,  the  planking  of  the  roadbed,  the  coo- 
etnictlon  of  culverts,  and  the  erection  of  the 
■sign  board,  are  necessary  Items  of  expendi- 
ture, against  which  the  prosecutor  should  be 
Indemnified."  Cattle  guards,  crossing  gates, 
the  maintenance  of  flagmen,  ringing  of  bells, 
and  other  things  ordinarily  required  at  rail- 
way crossings,  especially  In  populous  com- 
munities (and,  according  to  some,  though  not 
all,  of  the  cases,  sign  boards  or  warning 
posts),  are  matters  pertaining  to  the  public 
safety,  and  are  within  the  police  power;  and, 
when  the  da^  to  construct  them  has  been 
Imposed  on  the  railway  company  by  statute, 
no  compensation  for  erecting  or  maintaining 
them  can  be  recovered.  But  this  does  not 
Affect  or  qualify  the  doctrine  that  structural 
■changes  made  necessary  by  the  street  cross- 
ing the  railroad  must  be  paid  for  by  the 
municipality. 

It  must  be  borne  In  mind  that  the  comp«i- 
sadoQ  claimed  by  the  railroad  company  Is 
■claimed  for  the  damages  it  sustained  In  con- 
sequence of  the  construction  by  the  city  of 
the  sewer  under  the  tracks,  In  consequence, 
therefore,  of  an  actual  invasion  of  the  com- 
pany's right  of  way,  and  not  for  mere  con- 
sequential damages.  The  sewer  Is  a  part  of 
the  street,  and  that  portion  of  It  beneath  the 
tracks,  being  necessary  for  the  use  of  all  the 
rest  of  It,  was  a  structure  which  the  city 
Has  required  to  build  Id  crossing  the  com- 
pany's right  of  way.  The  building  of  the 
sewer  being,  then,  a  part  of  the  constmcdon 
of  the  street,  and  the  right  to  cross  the  rail- 
road tracks  (the  old  right  of  way)  with  the 
street  (the  new  way)  being  a  right  explicluy 
subject  to  the  existence  and  the  continuous 
use  of  the  prior  easement  that  bad  not  been 
condemned,  the  duty  to  construct  the  cross- 
ing was  Incumbent  on  the  city;  and  if,  in 
the  discharge  of  that  duty,  It  caused  the  rail- 
road company  injury  In  the  way  already 
pointed  out,  and  to  the  extent  sued  for.  It  Is 
■bound  to  make  compensation.  This  conclu- 
sion la  Inevitable,  and  we  do  not  uuderatand 
It  to  be  disputed,  if  the  principle  applied  In 
Northern  Cent  Ky.  Oo.  v.  Mayor,  etc.,  supm. 
has  reference  to  the  case  at  bar. 

But  It  was  vigorously  contended  in  the  ar- 
gument that  the  decision  in  the  case  just  re- 
ferred to  had  no  relation  to  this  case,  and  it 
was  Inslsteil  that  the  city  was  not  liable  at 
all,  because  what  It  did  In  the  construction 
of  the  sewer  and  in  the  opening  of  Scott 
street  was  done  In  the  exercise  of  Its  gov- 
frnmental  functions;  and  the  doctrine  was 
invoked  that  a  municipal  corporation  Is  not 
liable  in  an  action  for  consequeotlsl  damages 
to  private  property  or  persons  (unless  made 
so  by  statute)  when  the  act  complained  of 
was  done  by  Itii  officers  under  and  pursuant 
to  authority  conferred  by  a  valid  act  of  the 
legislature,  and  there  has  been  no  want  of 
reasonable  care  or  skill  In  the  execution  of 
the  power.   In  support  of  tliis,  there  were 


cited  the  wdl-knowD  eases  In  which  It  has 
been  hdd  that  an  abutting  proprietor  cannot 
recover  trom  the  monlcipalll^  the  consequen- 
tial damages  he  has  sustained  by  a  change 
in  the  grade  of  a  public  highway;  and  It 
was  argued  that  It  was  Impossible  to  distin- 
guish iKtween  an  Injury  that  leaves  a  honse 
so  high  np  or  so  low  down,  by  a  change  In 
the  grade  of  a  street,  as  to  make  It  Inaccessi- 
ble, and  an  Injury  whereby  a  right  of  way 
is  temporarily  disturbed,  so  far  as  the  cou- 
sequMitlal  nature  of  the  damages  is  ooncem- 
ed.  But  it  Is  precisely  because  there  Is  a 
distinction  between  the  class  oi  cases  just 
alluded  to  and  the  group  to  which  the  aat 
at  bar  belongs  that  the  former  are  Inappli- 
cable to  the  decision  of  the  latter.  The  dis- 
tinction Is  this:  In  cases  tike  the  pending 
one,  where  an  existing  way  la  crossed  by  a 
new  way,  and  the  prior  way  cannot  be  cross- 
ed without  the  Infliction  of  injury,  the  dam- 
ages must  be  paid  by  those  who  construct 
the  new  road.  In  cases  of  the  other  class 
there  Is  no  occupation  by  the  municipality 
of  the  Individual's  property  or  easement. 
There  Is  Just,  then,  the  distinction  that  exists 
between  the  occupancy  and  the  nonoccapan- 
cy  of  another's  property.  If  the  mnnldpall- 
ty  occupies.  In  caning  and  maintaining  Its 
street,  the  private  property— the  right  of  way ' 
—of  an  Individual  or  a  railroad  by  crossing 
with  Its  street  that  right  of  way  without  a 
condemnation  of  the  prior  easement.  It  must 
pay  the  damages  It  subjects  the  owner  to  by 
tliat  occupancy.  The  occupancy— the  right 
of  the  public  to  use  the  private  easement- 
is  continuons.  If  the  municipality  simply 
grades  or  regrades  Its  streets,  and  docs  this 
skillfully,  without  trenching  on  the  property 
of  the  adjoining  ownw,  It  is  under  no  obliga- 
tion to  pay  consequential  damages,  because 
the  Individual  holds  his  abutting  and  on  tak- 
en property  subject  to  the  superior  right  of 
the  governmental  agencies  to  make  such 
changes  in  the  grade  of  the  highways  as  the 
public  convenience  may  require.  It  la  ob- 
vious, therefore,  that  totally  different  legal 
principles  are  applicable  to  these 
classes  of  cases. 

It  was  claimed,  and  some  of  the  prayers 
were  framed  upon  the  theory,  that.  Inasmuch 
as  Chatsworth  Bun,  iu  another  portion  of 
the  city,  had  for  half  a  century  been  a  city 
sewer,  which  the  mayor  and  city  council 
were  bound  to  keep  In  repair  (Krana  v.  City 
of  Baltimore,  04  Md.  481,  2  Atl.  90S),  and, 
inasmuch  as  a  part  of  that  run.  unlnclosed, 
passed  under  the  tracks  of  the  railroad  some 
GO  feet  west  of  Scott  street,  and  because  the 
run  had  been  used  as  a  sewer  lulor  to  the 
location  of  the  railroad,  the  city,  when  It 
built  the  sewer  under  Scott  street  00  feet 
east  of  the  old  open  run,  and  then  diverted 
the  water  from  the  open  nm  Into  the  new 
sewer,  was  not  liable  for  the  damages  soed 
for.  This  proposition  assumes  that  the  diver- 
sion of  the  water  trom  the  natural  sewer 
Into  the  artifldal  sewer  made  the  latter  the 
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ume  Identical  tewer  tbat  the  f(»rmer  hod 
been,  though  separated  from  It  by  a  distance 
of  60  feet,  and,  that,  cfmsequently,  the  dam- 
aces  sued  t<x  were  sastaloed.  not  Xtj  the 
ctHutrnctlon  of  a  new  sewer  across  the  right 
of  way,  bot  by  the  repair  of  an  old  sewer 
which  existed  prior  to  the  acquisition  by  the 
company  of  Its  right  of  way.  The  location 
of  Cbatsworth  Boa  was  not  changed  by  dl- 
rertlng  the  water  from  It  Into  a  totally  dif- 
ferent sewer,  and  tbat  diversion  could  not 
oonvert  a  recently  constructed  sewer  Into 
one  having  an  existence  prior  to  the  Incep- 
tlOD  of  the  company's  prescriptiTo  right 

l%e  prayers  which  denied  a  recovery  on 
tbe  ground  that  the  city  could  not  be  held 
responsible  for  a  change  in  the  grade  of  its 
streets  were  properly  refused,  becaase  the 
damages  sued  for  are  not  damages  caused  by 
a  change  in  the  grade  of  a  street,  but  caused 
by  a  change  In  the  grade  of  the  railroad, 
and  rendered  necessary  by  the  method  in 
which  the  dty  constructed  Its  street  over  and 
upon  tbe  company's  right  of  way.  If  the 
company  had  had  no  easement,— no  property 
right  in  the  lot  In  question,— but  possessed  a 
mere  license  to  lay  Its  tracks  across  or  along 
a  public  street,  then  tbe  tenth  prayer  would 
have  been  right  Occnpying  a  street  already 
opened  and  graded.  Its  occupancy  would  bave 
been  subjecttotheparamonntrli^tof  the  city 
to  alter  and  change  the  grade,  and  the  com- 
pany would  have  been  bound  to  know  that  its 
nae  of  the  bed  of  tbe  street  for  railway  pur- 
poses wonld  be  liable  at  any  time  to  be  inter- 
fered with  whenever  the  city  authorities  deem- 
ed It  necessary  tor  the  public  welfare.  Klrby 
T.  Railway  Go..  48  Md.  16&  The  effort  to  dis- 
tinguish this  case  from  Northern  Gent  By. 
Oo.  T.  Mayw.  etc.,  supra,  because  In  this  the 
crossing  Is  at  grade  while  in  that  it  was 
abore  grade.  Is  fully  met  by  Ohlcago,  M.  & 
St  P.  By.  Oo.  V.  City  of  Milwaukee,  supra, 
and  Railroad  Oo.  t.  Bayonne,  supra. 

The  bistnictlons  givrai  to  the  Jury  by  the 
learned  and  able  Judge  of  the  superior  court 
fully  covered  the  whole  law  of  tbe  case;  and, 
as  we  find  that  he  committed  no  error  in  the 
rulings  complained  of,  the  Judgment  will  be 
affirmed.  Judgment  afidrmed,  with  costs  In 
tills  court  and  In  the  court  below. 


TORSCH  et  al.  v.  DELLt 

(Court  of  Appeals  of  Maryland.  Nov.  17,  1898.) 

M&uoiooa  Pkobboctio!*  —  Hauob  —  Probabli 
Caobr— Ql^rbtiohs  roB  Jurt— Evidbnob. 
1.  A  corporation  of  which  plaintiff  was  an 
officer  and  small  Htockholder  bad  two  quoting 
listB  of  coBtomerB,  one  made  in  1892,  and  one  In 
189&,  of  which  plaintiff  had  custody.  At  the 
direction  of  the  president  plaintiff  made  two 
coi^ea  of  the  latter  list  one  for  the  company, 
and  one  for  himself,  and  the  orifdnal  was  de- 
stroyed. Aft^r  frennent  dlssen^iioDS  amonx  the 
fitockholderB,  in  which  plaintiff  Bided  against 
defendants,  there  was  a  suit,  in  which  there 
was  testimony,  in  the  presence  of  defendants, 
as  to  the  destmctlon  vt  the  list  no  particular 


list  being  designated.  Tbe  company  afterwards 
SBBigned  to  tnisteea.  and  plaintiff,  with  part  of 
the  stockholders,  orxaoized  a  new  company. 
In  a  proceeding  by  defendanta  to  recover  pos- 
session of  the  orifrioal  compaoy's  property, 
plaintiff  testified  that  he  had  made  two  copies 
of  the  1886  list  Defendants  recovered  the 
property,  and,  finding  only  the  1802  list  they 
demanded  the  other  of  plaintiff,  who  told  tbcm 
where  to  find  it  Discovering  it  to  be  only  a 
copy,  they  demanded  the  original,  and,  receiv- 
ing DO  reply,  caused  plaintiff  to  be  indicted  for 
larceny.  Defendants  knew  plaintiff  to  be  of 
exemplary  character.  Beld,  that  there  was 
want  of  probable  cause. 

2.  Defendants  Instigated  the  prosecution  on 
the  advice  of  the  state's  attorney,  who  testified 
tbat  tbey  told  him  merely  that  they  bad  de- 
manded the  book  of  plamtiff.  and  had  been 
told  where  to  find  it  bat  could  not  do  so.  Ueldt 
tbat  whether  tbe  statement  was  sufflciently 
full  to  exonerate  tbem  from  malice  was  for  the 
jury. 

3.  Where  a  prosecution  was  without  probabis 
cause,  the  burden  Is  on  defmdaat  to  show  want 

of  malice. 

4.  When  the  facts  relied  on  to  rebnt  tbe  pre* 
sumption  of  malice  aristoK  from  went  of  proba- 
ble cause  are  of  donbtful  existence  ot  effect; 
tbe  question  is  for  the  Jury. 

5.  Wbere  a  prosecution  for  theft  of  books 
was  without  probable  cause,  and  the  instigator 
thereof  stated  that  it  was  '^ot  to  bave  tac- 
cused]  punished  criminally,  but  to  get  the 
books."  tbe  gueatioD  whether  the  mwve  was 
Bucb  as  would  rebut  tbe  presumption  of  maHea 
la  for  the  jury. 

Appeal  from  Baltimore  dty  court;  Charles 
a.  Phelps,  Judge. 

Action  by  Tbomaa  M.  Dell  agalust  Charles 
H.  Torscb  and  another.  Judgment  for  itlaln- 
tiff,  and  defendants  appeaL  Affirmed. 

Argued  before  McSHERRY.  C.  J.,  and  BRT- 
BRISCOE,  BOYD,  and  PAGE.  JJ. 

Alfred  J.  Csrr,  Olln  Bryan,  and  Frank  Qcm- 
neO,  for  ajq^dlanta.  Gans  ft  Haman,  for  ap- 
pellee. 

PAOB,  J.  This  suit  is  an  action  for  malU 
dons  prosecution.  One  of  tbe  instmctlons 
asked  for  by  the  defendanta  being  that  there 
was  no  evidence  sufficient  In  law,  to  enable 
the  plaintiffs  to  reeorer,  It  becomes  necessary 
to  examine  all  tbe  evidence  offered  at  the 
trial.  On  the  18tta  of  February,  1S97,  the  ap- 
pdlee  was  diarged  with  the  larceny  of  certain 
books,  valued  at  92,600.  belonging  to  tbe  C.  H. 
Pearson  Packing  Oomitany,  and  subsequently 
was  tried  on  Indictment  and  acquitted  by  the 
orlmlnal  court  of  Baltimore  city.  It  Is  char- 
ged In  the  nuT.  that  the  arrest  was  malicious- 
ly procured  by  the  appellanta  without  prob- 
able cause.  The  evidence  ^ws  tbat  the 
books  referred  to  In  the  Indictment  were  ral- 
uable,  because  of  tbeir  containing  what  are 
called  the  "quoting  lists"  of  tbe  Pearson  Pack- 
ing Company.  These  lists  are  the  names  of 
persons  to  whom  the  company  quoted  prices 
of  raw  oysters,  with  the  expectation  of  doing 
business  with  tbem.  Tbey  had  been  compiled 
at  mucb  expense,  and  were  valuable  on  that 
account  as  well  as  because  of  tbe  nse  made 
of  them  In  the  courae  of  business.  Two  seta 
of  these  quoting  lists  had  been  originally 
made  by  the  company,— one,  in  1802,  contaln- 
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iug  Aboat  30,000  uamei;  another.  In  1S06.  con- 
taintng  about  18,000  names.  In  July,  1886. 
It  appears  that  Mr.  Pearson  burned  the  llati 
of  1^)6.  tbe  reason  be  gare  for  doing  so  being 
tbat  the  books  had  become  dilapidated.  Prior 
to  this,  be  had  had  a  copy  of  the  set  made  In 
new  books,  from  which  were  omitted,  how- 
eTer,  some  4,000  names  of  persons  from  whom 
no  responses  had  been  received.  Thte  copy 
of  the  ISOO  set,  which  wlU  be  called  the  "third 
set,"  was  made  by  the  appellee  and  others, 
at  the  direction  of  Mr.  Pearson.  At  the  same 
time,  with  the  consent  of  Pearson,  who  was 
then  president  of  the  i>acklng  company,  the 
appellee,  who  was  then  a  director  of  the  com- 
pany, and  also  Its  secretary,  made  a  copy  of 
the  set  of  1890,  for  his  own  use,  which  he  aft- 
erwards used  In  the  prosecution  of  his  own 
business.  There  are  therefore  four  sets  of 
quoting  Usta  referred  to  In  the  evidence,  tIs. 
those  of  1892,  of  1695,  and  the  two  copies  of 
the  last,  one  of  which  was  retained  by  the 
packing  company,  the  other  by  the  appellee 
himself.  It  is  the  original  list  of  180Q  that 
Is  referred  to  In  the  Indtetnient  as  having 
been  stolen  by  the  appeilet  teom  th*  packing 
company. 

To  comprehend  the  groocds  upon  which 
the  appellants  claim  that  probable  canse  ex- 
isted for  procuring  the  arrest  and  prosecution 
of  the  appellee,  It  Is  necessary  to  state  some- 
thing of  the  history  of  tbe  appellee,  and  his 
connection  with  the  packing  company,  Mr. 
Pearson,  and  the  appellants.  In  i88S  the  ap- 
pellee went  Into  the  employment  as  bookkeep- 
er of  Mr.  C.  H.  Pearson,  who  was  then  en- 
gat^  In  the  oyster  business.  After  the  con- 
cern became  a  corporation,  the  Torscbes  held 
Its  stock  to  the  amount  of  $12,000.  The  ap- 
j^llee  remained  in  Its  employment,  at  flrst 
as  a  bookkeeper,  and  afterwards  as  Its  sec- 
retary and  treasurer.  Pearson  controlled  a 
majority  of  the  stock,  and,  to  secure  to  him- 
self the  majority  of  the  Totes  in  the  board, 
be  caused  to  be  elected,  as  directors,  the  ap- 
pellee and  two  other  persons,  to  each  of 
whom  he  had  sold  a  share  of  tbe  stock.  He 
then  had  four  rotes  In  the  board,  wlilcb  con- 
sisted of  aeven  members.  The  affairs  of  the 
new  coriKiratlon,  however,  did  not  go  on  with 
much  amoothneas.  The  appellee.  In  his  tea» 
tlmony,  says  that  In  tbe  directors'  meetings 
"the  Torsch  brothers  were  always"  siding 
together,  and  Mr.  Pearson  was  always  "at 
oddB  with  them."  It  Is  not  worth  while  here 
to  enter  Into  the  details  of  these  differences, 
except  to  say  that  they  seem  to  have  grown 
out  of  the  frequent  applications  of  tbe  com- 
pany to  the  Torsches  for  financial  aid.  In 
1S94  theae  dtffercDcos  culminated,  and  the 
Toracbes,  In  February  of  that  year,  filed  a  bill 
to  compel  Pearson  to  restore  the  sum  of  $8,- 
000,  which  they  alleged  the  latter  had  mis- 
appropriated out  of  the  funds  of  the  com- 
pany. This  suit  was  fiercely  litigated  for 
more  than  a  year.  The  appellee  sympathized 
with  Mr.  Pearson,  and  aided  him  by  giving 
blm  assistance,  and  his  vote  in  tba  meeting 


of  the  directors.  During  tte  pngnm  oC  thv 
snit.  mnch  testlmoBy  was  taken.  Aaacng  oth- 
er things,  Pearson  testifled  aa  to  tbe  bnmlnf; 
of  lists.  His  testimony  le  net  Tery  dear,  bnt 
he  designates  the  list  that  was  deatroyed  as 
tbe  list  of  which  copies  were  made  in  "their 
book."  This  testimony  conld  only  refer  to  tbe 
lists  of  1806,  for  the  reason  that  the  original 
list  books  of  1892  -were  then,  and  still  ar^  In- 
tact One  of  tbe  Torscbes  heard  this  testi- 
mony, and,  though  at  the  time  be  may  have 
supposed  the  books  of  1892  were  referred  to, 
yet,  when  be  later  on  found  that  the  only 
copies  that  were  made  were  of  the  books  of 
1895,  be  could  not  have  been  at  a  loes  to 
understand  that  the  books  bomed  were  those 
of  1895.  By  the  final  decree,  passed  on  the 
Mth  of  March.  1806,  Peonon  was  ordered  to 
pay  over  to  tbe  company  f4,000  as  baTing 
been  credited  without  the  antfaorlty  of  the  di- 
rectors, but  all  otlier  forms  of  relief  were  de- 
nied. An  appeal  was  takra,  and,  while  It 
was  p«iding,  uegotlatlona  occurred  between 
tbe  Torscbes  and  Pearson,  with  tbe  object  of 
buying  or  selling  tbe  stock.  These  failed. 
howsTer;  and,  on  tike  28th  of  Aoifost,  Pear- 
son and  the  three  other  Erectors,  one  of 
whom  was  the  appellee,  Ti^ed  to  make  an  as- 
signment to  Thomas  O.  Cranwell  and  Vw- 
non  Cook,  and  It  was  accMdingly  mada.  On 
the  88d  of  September,  1886,  the  tu^Mllants, 
with  Pearson  and  Hawkins,  went  Into  tbe 
same  bnslness  together,  and  became  compet- 
itors with  the  packing  cmaipany.  8abseqo«it- 
ly,  the  TDrs<^e8,  baring  acquired  a  major- 
ity of  the  packing  company^  stodc.  took 
steps,  with  other  stockholders,  to  hnre  the 
property  restored  to  the  company.  On  the 
ISth  day  of  October,  the  Torsches  asked  and 
obtained  of  the  trustees  penDlaalon  ta  ex- 
amine tbe  books  of  the  company;  and  tbe 
appellee,  who  had  been  retained  by  tbe  tros- 
tees.  was  present  as  their  representative 
when  the  examination  was  made.  All  the 
safes  were  opened,  and  they  were  allowed  to 
see  the  books,  ledgers,  etc.  Mr.  Torsch  ask- 
ed tbe  apitellee  to  see  flie  quoting  Itot  of  the 
company  for  the  raw  oyster  boslnees.  The 
appellee  took  out  12  green  books,  and  Mr. 
Torsch  examined  th«n,  and  asked,  "Are  these 
the  quoting  lists  of  the  corapanyr*  and  the 
appellee  said,  "Yes,  these  are  the  lists."  This 
Is  substantially  the  account  Mr.  Torsdi  and 
the  two  other  witnesses  give  of  tbe  visit.  He 
states  he  thought  tbey  were  the  lists  of  1895. 
whereas  In  fact  they  were  those  of  1892.  The 
testimony  of  the  appellee  differs  somewhat 
from  this.  He  states  that  Mr.  Torsch  did  not 
ask  blm  specifically,  but  only  generally,  for 
the  books.  However  this  may  be.  It  is  not 
questioned  that  the  books  of  1895,  or  the 
copies  thereof,  were  not  then  seen  by  him. 
and  that  the  green  books  contained  the  lists 
of  1S02.  Two  days  after  this,  the  appellee 
gave  evidence  In  the  proceedings  fbr  the  re- 
turn of  the  property,  and  testifled  that,  it 
addition  to  the  copy  made  by  hiniaelf  and 
others,  he  bad  made  aaotber  copy  of  the  Ust 
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of  1805,  for  Wm  own  um,  at  a  time  when  be 
anticipated  going  into  bualiieu  on  bU  own 
account.  In  January,  1S97,  the  court  baring 
ordered  tbe  return  of  the  property,  tbe  com- 
pany resumed  buslne«a.  It  waa  aoon  ascer 
talned  tbat  tbe  Uats  contained  In  tbe  groen 
books  were  not  tboae  of  IS&S.  but  of  1803. 
Tbe  secretary  tben  wrote  to  tbe  tructees  for 
tbe  quoting  lista  in  oae  at  tbe  time  of  tbe 
assignment,  and  received  a  reply  tbat  eveir- 
tblng  tbat  bad  been  in  tbelr  possesion  Itad 
been  turned  orer  to  tbe  coinpany.  He  tben 
addressed  letters  to  Pearaon,  Hawkins,  and 
tbe  appellee,  tbe  msmben  ot  tbe  new  fim. 
makloy  of  eacb  tbe  same  request.  Tbe  ap- 
pellee replied  by  telepbone  tbat  "tbe  trade 
lists  were  on  tbe  tfielf  behind  the  other 
books,  in  tbe  office  of  the  secretary,  treas- 
urer, etc-  There  tbe  copy  of  the  lists  of 
was  found.  Tbe  secretary  then,  on  February 
9,  1887,  wrote  to  tbe  appellee  another  letter, 
as  follows:  "We  bare  fooad  tbs  bidden 
books,  where  you  stated  they  conld  be  found; 
but,  as  they  are  copies,  we  renew  oar  demand 
for  the  original  books,  dwcribed  in  our  bust 
letter,  and  we  require  yon  to  dellrer  tbem 
on  or  before  Fetumary  10»  1887."  Upon  tbe 
advice  of  counsel,  tbe  appellee  made  no  rs- 
ply  to  this.  On  tbe  16tb  of  Fsbruary.  be  was 
arrested,  and  required  to  gtre  balL  Oa  Uu 
lOtb  he  was  Indicted  for  stealing  tb»  booka^ 
and,  on  tbe  28d.  tried  aal  acqnltttd. 

In  all  tbe  facts  as  we  bare  stated  them.  w« 
find  nothing  from  which  the  iwr  could  de- 
termine there  was  reasooaUe  ground  to 
tify  this  arrest.  Apart  fiom  the  question 
tbat  must  arise  when  It  is  remembered  that 
tbe  appellee  waa  the  evfftodlan  of  the  beolut 
at  first  ander  the  authority  of  the  packing 
company,  and  afterwards  luidec  tiM  trnstees, 
there  cannot  be  found,  In  «U  the  ioae  sarr*' 
tire  of  facts,  a  slngt!»  reas»  to  warrant  ersos 
an  incautious  person  in  bellerlng  ttiat  tbe  ap- 
pellee bad  committed  a  larceny.  It  is  true 
tbat  tbe  books  bad  been  In  tbe  custody  of 
tbe  appellee,  but  appellants  knew  tbat  he 
was  a  man  whose  character,  as  the  evidence 
shows,  was  above  reproach,  whom  not  a 
month  before  one  of  tbe  Torscbes  wanted  to 
make  "a  new  and  large  offer,  and  with  abso* 
lute  guaranty  to  yourseir';  and  they  also 
knew,  or  ought  to  hare  remembered,  that  tbe 
only  missing  lists  bad  been  destroyed  by 
Pearson,  and  tbat  there  were  two  copies  of  as 
much  of  it  as  was  raluable  In  existence,  one 
of  which  was  tn  tbe  possession  of  the  com- 
pany, and  tbe  other  tn  tbe  possession  of  the 
new  firm.  There  was  no  fact  in  tbelr  po»- 
aesslon  or  In  thdr  belief  that  bkdicated  that 
tbe  appellee  bad  taken  tbe  books,  and  they 
hod  no  right  to  assume  tbat,  because  tlte  iu>- 
pellee  had  sided  with  Pearson  tn  all  tbe  eon- 
troversles  over  the  affairs  of  tiie  company,  be 
bad  feloniously  appropriated  them.  Even  If 
it  were  contended  that  tbey  did  honestly  so 
believe,  in  view  of  tbe  fact  tbat  tbe  appellee 
had  a  copy  of  bis  own,  and  the  appellants 
knew  It,  such  a  contention  could  not  be  oiter- 


talned.  If  It  be  conceded  tbat  the  Torsdies 
did  not  know  that  the  lists  of  1806  had  been 
bnmed  by  Pearson,  the  mere  fact  tiiat  tiiey 
were  missing  and  could  not  be  found,  either 
standing  alone  or  coupled  with  any  or  all  of 
Qie  facts  then  within  the  knowledge  of  t3ie 
appellants,  as  shown  in  tbe  record,  could  not 
rrarrant  a  reasonaUe  beltof  on  the  part  of  a 
cautious  man  that  tbe  appellee,  who  bad  been 
for  Bumy  years  a  trusted  and  trustworthy  em- 
pk>y«,  cbMiteA  with  the  performance  of  Im- 
portant rev>onsibUitlea,  whldh  be  bad  per- 
formed faithfully,  had  pnrioined  the  books, 
for  tbe  purpose  eltbo*  of  benefiting  himself 
or  of  injuring  the  appellants.  To  entitle  tbe 
aj^ttUants  to  defeat  tbe  xdalntifTB  action, 
there  mtnt  be  a  concurrence  of  probable  cause 
and  a  want  of  malice.  And  the  definition  of 
"probable  cause"  adivted  by  this  court  as  the 
most  accurate  is  tbat  given  by  Judge  Wash- 
ington In  Munns  r.  Dupont,  S  Wash.  O.  G. 
21.  Fed.  Cas.  No.  8,828,  rla.  socb  reasonable 
ground  of  suspicion,  supported  by  circumstan- 
ces snffldoatly  stnmg  in  themselrea  to  war- 
rant a  cautious  man  In  b^lerlng  the  party  ac- 
cused to  be  fufity.  Boyd  r.  Cross,  86  Md. 
187.  Tb«r«  was,  we  tht&k.  no  reasonable 
ground  o(  soqiieion  in  tbto  case,  and  no  erl- 
dukce  from  which  tbe  Jury  couM  find  tbat 
then  was. 

It  Is  contended,  howerer,  Otat  tbe  anidlants 
acted  without  malice.  Uallce  is  ordinarily  a 
Qoesebon  of  tanr  and  fact;  but,  when  the  facts 
am  conceded.  It  fts  a  aQtstl<»i  of  law  to  be  de- 
termined by  the  oovt  its  eoeWenee  wiu  gen- 
erally be  Infrared  frov  ttis  want  of  ps«bable 
esusei  though  such  an  Inference  affords  only 
a  prima  fad*  presumption,  tbat  may  be  re- 
butted by  file  drenmstaDess.  Boyd  r.  Gross, 
supra.  Haring  detevmlnad  there  was  no  erl- 
dence  from  which  tbe  Jury  could  find  probable 
cause,  and  malice  being,  prima  facie,  presum- 
able thorefrom,  the  burden  of  proof  reeted  on 
the  appellants  to  show  such  a  stats  of  facts 
as  would  warrant  the  Jury  tn  finding  tbat 
they  were  not  actuated  by  malice.  If  tbe 
eridence  la  conflicting,  or  tbe  facta  pressed 
by  it  are  doubtful  in  their  tttwt,  or  are  such 
aa  hare  only  an  indirect  bearing  on  tbe  mat- 
tw  In  Issue,  or,  In  otiier  words.  It  It  be  ques- 
tionable whetbw  tbe  circumstances  exist  tbat 
are  r^led  on  to  rebut  the  malice  Inferable 
from  want  of  probable  cause,  In  all  such 
cases  questions  of  fact  are  iwesented  that 
must  go  to  tbe  Jury  for  thetar  decision,  sub- 
ject to  the  Instrocttons  of  the  court  as  to  their 
legal  effect  TheUn  r.  Dorsey,  68  Md.  544, 
and  cases  there  cited.  Now,  was  there  In  this 
case  such  a  atate  of  the  proof  as  to  warrant 
tbe  court  la  instructing  tbe  Jury  that,  tbout^ 
tbe  aM>eUant8  acted  without  iwobable  cause, 
yet  they  must  find  they  acted  without  malice? 
—for  it  is  obrlous  tbat,  to  enable  tbe  court  to 
direct  them  to  find  for  tbe  def aidants,  it  was 
compelled  to  decide,  either  tbat  there  was 
probable  cause,  or  that  there  was  no  malice, 
or  that  there  was  neither.  It  may  be  stated 
here  that  the  meaning  of  fliewoid  **raaUce"ln 
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this  form  of  action  Ib  well  settled.  It  Is  not 
to  be  regarded  as  merely  a  feellDg  of  spite  or 
hatred  towards  the  IndlTtdnal,  but  as  being 
any  sach  mind  that  denotes  that  the  party  fs 
actuated  by  Improper  and  Indirect  motives. 
And  therefore  It  was  said  In  Johns  t.  Marsh, 
52  Md.  333:  "If  a  prosecntlon  is  inlUated  up- 
on weak  and  unsubstantial  ground,  for  pur- 
poses of  annoyance  or  of  frightening  and  co- 
ercing the  party  prosecuted  Into  the  settlement 
of  a  demand,  the  surrender  of  goods,  or  for 
the  accomplishment  of  any  other  object,  aside 
from  the  apparent  object  of  the  prosecution, 
and  the  vindication  of  public  justice,  the  par- 
ty who  puts  the  criminal  law  In  motion  under 
such  circumstances  lays  himself  open  to  the 
charge  of  being  actuated  by  malice.  Such 
motives  are  Indirect  and  Improper,  and  for  the 
gratlflcatfon  of  which  the  criminal  law  should 
not  be  made  an  Instrument.** 

The  appellants'  principal  reliance  to  exoner- 
ate themselves  from  the  charge  of  being  ac- 
tuated by  Improper  motives  is  that  they  acted 
under  the  advice  of  counsel.  Now,  to  justify 
them  In  Instigating  the  prosecution  on  this 
ground,  where  there  is  absence  of  probable 
cause,  they  must  show  that  they  acted  In  good 
faith  upon  the  advice  of  counsel,  given  upon 
a  full  representation  of  all  the  facts.  Cooper 
V.  Utterbacb,  37  Md.  31S.  Is  the  evidence  on 
these  points  so  conclusive  as  to  leave  nothing 
for  the  jury  to  determlneT 

First,  as  to  their  good  faith;  that  ta,  did  the 
appellants,  upon  the  weak  unsubstantial 
gronnds  that  have  been  stated.  Instigate  the 
prosecution  for  the  vindication  of  public  Jus- 
tice, or  for  indirect  and  Improper  motives,  for 
the  gratification  of  which  the  law  should  not 
be  made  the  Instrument?  One  of  the  Torsches 
stated  In  bis  testimony  that  the  object  of  the 
prosecution  was  "not  to  have  blm  punished 
criminally,  bat  to  get  the  bocks."  He  had 
gone  to  tiie  trust  company  with  whom  the  ap- 
pellee had  bonded,  thinking  It  could  exercise 
an  Influence  that  would  cause  him  to  produce 
them.  Mr.  Williams,  the  attorney  of  the  com- 
pany, said  it  waa  a  matter  which  first  had  to 
be  Investigated  by  the  state;  and  thereupon 
they  went  to  the  state's  attorney,  and  made 
the  statement  upon  which  the  prosecution 
was  begun.  Now,  when  It  Is  borne  in  mind 
that  the  appellanta  could  not  rebut  the  legal 
Inference  of  malice  arising  from  the  want  of 
probable  cause,  without  showing  the  existence 
of  proper  motives  on  their  part.  It  would  have 
been  manifestly  Improper  for  the  court  to  de- 
prive the  jury  of  Its  right  to  consider  this 
statement  In  connection  with  other  facts  In 
the  case.  Without  stating  It.  we  may  also 
say  there  was  other  testimony  In  the  case 
tending  to  prove  what  the  motives  of  the 
prosecutors  actually  were^  all  of  wUcb  was 
submitted  to  the  Jury. 

Second,  were  the  representations  made  to 
the  prosecuting  officer  a  foil  statement  of  all 
the  facts  In  the  case?  Mr.  Carr  made  a  state- 
ment to  him,  and  also  Mr.  Torsch.  Was  Mr. 
Oarfi  knowladge  co-extenslT6  with  that  of 


the  appeUants?  The  testimony  of  Mr. 
Charles  H.  Torsch  leaves  It  an  open  qnestlon 
aa  to  bow  much  Mr.  Can*  did  know.  Accord- 
ing to  Mr.  Torsch,  Mr.  Carr  did  not  know  or 
tell  that  there  were  three  lists  of  18U5.  one 
an  original  and  two  copies,  or  whether  the 
copies  of  1895  were  correct  or  not.  Neither 
Mr.  Carr  nor  Mr.  Torsch,  according  to  the 
statement  of  the  state's  attorney,  told  any- 
thing about  the  appellee  himself,  bis  career,  or 
his  character,  nor  of  the  three  copies  of  the 
lists  of  18B5,  one  of  which  the  appeUee  tiad 
kept  himself,  nor  of  the  letter  to  the  appellee 
asking  for  the  books,  nor  of  the  reply,  and  tbe 
finding  of  the  copy  on  tbe  shelf.  What  was 
t<dd,  tbe  state's  attorney  states  in  bis  testi- 
mony, and  It  was  that  Torsch  had  gained  con- 
trol of  the  Pearson  Company;  that  there  were 
books  they  desired  to  secure  the  control  of; 
that  they  had  made  demands  on  the  appellee 
for  the  books,  and  he  had  replied,  stating 
where  they  could  be  found;  that  they  had 
gone  there,  but  could  not  find  them;  and  thii 
they  wanted  to  go  before  the  grand  Jury, 
^liether  the  statement  of  the  state's  attorney 
was  correct  or  not  was  a  matter  for  tbe  jnry: 
and,  if  th^  believed  In  Its  correctness,  it 
would  have  been  Improper  for  the  court  to  tell 
the  jury  that  the  appellants,  by  making  such 
s  statement  as  that,  had  discharged  the  duty 
that  rested  upon  them  of  making  a  full  state- 
ment of  all  the  facta,  before  they  instigated 
proceedings  that  would  subject  a  hitherto  rep- 
utable Individual  to  the  bumfilatlDn  of  arrest 
and  prosecution  for  a  felony. 

We  are  therefore  of  the  opinion  that  the 
court  property  refused  to  take  tbe  case  from 
the  Jury.  We  have  already  gone  so  fully  Into 
the  question  prenented  by  the  record  that  we 
deem  it  unnecessary  to  take  up  serlatum  the 
several  prayers  offered  by  the  respective  par- 
ties. We  have  examined  them  all  carefully, 
and  are  of  the  (pinion  tbst  tbe  whole  case 
was  properly  presented  to  the  jury.  For  thrae 
reasons,  the  judgment  will  be  affirmed.  Jodg- 
mrat  affirmed. 


TBAVBLLBTIS*  INS.  CO.  OP  HARTFORD, 
CONN.,  V.  NICKLA8. 

(Court  of  Appeals  of  Maryland.  Nov.  17.  189a) 

InSDHAXOB  —  FUSCMPTIOZC  AS  TO  BuicnDB  —  Evp 
VEKOB— ThI&U 

1.  The  fact  that  a  person  was  found  desd 

from  a  pistol-shot  wound  Id  his  head,  with  m 
evidence  of  the  attendant  circumstances  m- 
cept  conjectures  of  witnesses,  will  not  oTe^ 
throw  the  legal  presumption  that,  where  deatk 
is  referable  to  either  caune,  he  died  from  se- 
cident,  and  not  from  self-destrnction. 

2.  An  accident  Insurer,  who  waived  all  d^ 
fenaes  ue^t  suicide,  cannot  fequire  the  snb- 
mission  to  tiie  jury  of  an  issue  whether  death 
waa  due  to  the  gross  or  culpable  negligence  ot 
insured. 

3.  "Proofs  of  death,"  under  an  accident  In- 
Burance  policy,  are  admissible  only  to  show 
compliance  with  the  conditions  of  the  policy, 
but  not  to  show  that  death  was  by  aelf-da- 
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Appeal  from  court  of  common  pleas;  Henry 
D.  Hailan,  Judge. 

Action  by  Annie  O.  NicUaB  against  the  Tiar- 
«l]en'  Insurance  Company  of  Hartford,  Conn. 
There  was  &  Judgment  tor  ^alntlff,  and  de- 
fendant appealed.  Affirmed. 

Argued  before  McSHERRT,  a  J.,  and 
BRYAN,  FOWLER.  BRISCOE,  BOYD.  BOB- 
SRTS,  and  PBAROB,  JJ. 

Wm.  L,  Uarbnry  and  Jesse  SUn^uff,  toe  ap- 
peUant  Howard  Bryant  and  Isador  Ash,  for 
appellee. 

POWLER,  J.  The  TraTeUers*  Insurance 
Company  of  Hartford,  Conn..  Issued  a  policy 
OD  the  life  of  WiUlam  Nicklaa,  of  Baltimore 
city.  The  Insured  died  in  December,  1886, 
from  the  effect  of  a  pistol  wound  In  his  head, 
and  the  Insorance  company  refused  to  pay  the 
full  amomit  of  the  policy,  less  the  sum  of  $300. 
which  was  admitted  to  be  due  to  It  by  the  In- 
sured, and  this  refusal  was  upon  -the  ground 
that  the  death  of  the  Insured  was  the  result  of 
Buidde;  whereupon  this  ault  was  Instituted 
by  the  plaintiff,  the  widow  of  the  insured,  and 
the  beneficiary  named  in  the  policy.  All  other 
defenses  save  that  of  suicide  were  expressly 
waived  by  the  defendant  The  verdict  was 
In  favor  of  Oe  plaintiff,  and  the  defendant  has 
appealed. 

During  the  course  of  the  trial,  only  one  ex- 
ception was  tafeen,  and  that  was  to  the  ruling 
of  the  court  upon  the  prayers.  The  plalntlfTs 
Unt  and  fourth  prayers  were  granted,  and  the 
defendant's  second,  third,  and  fourth  prayers 
wm  rejected.  The  provision  of  the  pc^cy  upon 
wUch  the  defendant  relies  is  as  follows:  If  the 
Insnred  **8haU  die  by  suicide,  whether  the  act  be 
voluntary  involuntary,  felonlons  or  otherwise, 
or  whether  the  insored  be  sane  or  insane  at  the 
Ume  of  the  act.  then  *  *  •  this  policy  shall 
be  null  and  void  and  of  no  effect,  except  In  the 
case  provided  for  In  the  sixth  section  of  this 
policy."  The  sixth  section  provides  that,  in 
case  of  death  by  suicide,  a  small  amount,  to 
be  ascertained  as  therein  provided,  which  in 
this  case  amounts  to  $126,  should  be  paid  by 
the  company.  But  we  are  not  omcemed  with 
this  last-named  provision  in  this  case,  and  we 
will  briefly  consider  the  questions  presented 
by  the  ruling  upon  the  prayers. 

By  the  first  prayer  of  the  plalntUT,  the  Jury 
were  Instructed  that,  where  death  resulted 
from  a  plst<d-8hot  wound,  self-destruction  Is 
not  to  be  presumed,  but  the  law  presumes 
the  wound  was  the  result  of  accident,  and  the 
bnrden  of  proof  la  upon  the  defendant  to  show, 
by  a  preponderance  of  testimony,  the  wound 
was  Intentionaliy  self-inflicted,  and  that  It  was 
not  the  result  of  accident,  and  that,  unless  the 
Jury  find  from  the  evidence  that  the  Insured 
Intentionally  shot  himself,  their  verdict  must 
be  for  the  plalntlflF.  We  do  not  understand 
that  it  was  seriously  contended  that  the  pn^io- 
sltlons  of  law  set  forth  In  this  prayer  are  not 
sustained  by  authority,  for  they  are  (JUiss,  Ins. 
{  3S7;  Leman  t.  Insurance  Ca  [La.]  15  SoaOu 


388;  Insurance  Co.  v.  McConkey,  127  U.  S. 
661.  8  Sup.  Ct  1360;  Association  v.  Sargent, 
142  U.  S.  G81.  12  Sup.  Ct  S32;  Insurance  Ca 
V.  Simpson  [Tei.  Civ.  App.)  28  S.  W.  840; 
Insurance  Co.  v.  Wlawell  [Kan.  Sup.]  44  Pac. 
09G);  but  the  objection  of  the  appellant  ap- 
peara  to  be  that  the  law  contained  In  the 
prayer  has  no  application  to  this  case,  because 
the  facts  are  such  as  to  preclude  the  operation 
of  the  lesoU  presumption  against  suicide.  Of 
course,  If  the  facts  were  such  as  to  show  sui- 
cide, there  could  and  there  would  be  no  room 
for  the  presumption  ot  law;  but  we  are  un- 
able to  agree  with  counsel  for  appellant  that 
the  facts  of  thia  case  are  of  that  character. 
On  the  contrary,  the  Jury  found,  and.  In  our 
opinion,  were  fully  Justified,  under  the  Instruc- 
tions of  the  court,  in  so  finding,  and  In  giving 
full  effect  to  the  presumption  of  law,  that  death 
was  not  Intentionally  Inflicted  upon  himself  by 
the  Insured.  The  Jury  were  Instructed  by  the 
plalntUTs  fourth  prayer  "that  where  It  ap- 
pears that  death  was  the  result  of  accident  or 
suicide,  and  there  la  no  evidence  to  show 
which  was  the  cause,  or  where,  from  all  the 
evidence,  the  cause  of  death  may  be  equally 
referred  to  either  accident  or  design,  the  pre- 
sumption of  law  Is  that  death  was  accldentaL 
Unless  the  view  of  the  appellant  in  regard  to 
the  effect  of  the  evidence  be  correct,  we  are 
unable  to  perceive  any  error  In  this  Instruc- 
tion. It  is  wdl  settled,  as  we  have  seen,  that 
the  presumption  of  law  is  against  self-destruc- 
tion; and  this  presumption  win  prevail  In  ev< 
ery  case  mil  ess  the  facts  disdosed  are  such  as 
to  be  Inconsistent  with  it  Are  the  facts  la 
this  case  inconsistent  with  the  presumption  of 
law?  We  have  already  answered  this  ques- 
tion In  the  negative,  and  we  deem  It  unneces- 
sary to  comment  upon  the  evidence  further 
than  to  say  that  outside  of  the  conjectures 
of  witnesses,  there  Is  no  evidence  In  the  record 
which  tends  to  establish  the  theory  of  suldd& 
The  fact  that  the  Insured  was  found  with  a 
plsttd  wound  in  his  head  would  not  without 
other  evidence,  establish  It  No  reason,  no  mo- 
tive. Is  shown ;  and.  In  our  opinion,  this  Is  a  case 
where  "It  appeara  the  death  was  the  result  ei- 
ther of  accident  or  of  suicide,"  and  In  such 
case  the  presumption  is  In  favor  of  the  former. 
Bliss.  Ins..  supra.  What  we  have  said  applies 
to  the  praxis  ot  tiie  plalntlfl  which  were 
granted. 

We  win  briefly  consider  the  three  prayera  of 
the  defendant  which  were  refused;  and,  flrat 
in  regard  to  the  defendant's  second  prayer. 
Thia  prayer  Is  based  upon  the  theory  that 
death  either  by  suicide  or  through  the  gross  or 
culpable  n^llgence  of  the  Insured  would  pre- 
clude recovery  of  the  ftill  amount  of  the  pol- 
icy, less  the  admitted  discounts.  But  It  Is  suffl- 
dml  to  say  In  regard  to  the  proposition  that 
the  defendant  lias  expressly  waived  all  de- 
fenses except  that  of  suicide.  The  defend- 
ant's third  prayer  advances  the  theory  that 
the  proof  of  loss  or  death  Is  prima  fade  proof 
of  the  fact  that  the  Insured  died  by  suicide. 
Bat,  whatevw  may  have  been  the  ruling  up- 
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on  Oils  question  In  other  states;  this  coort  has 
held.  In  the  case  of  Association  t.  FlckHn,  74 
Md.  188,  21  Atl.  680,  and  23  AU.  397,  that, 
while  It  Is  neceasaiy  for  Cbe  plaintiff  to  ofFer 
In  evidence  *ttie  proofs  of  death"  for  the  pur- 
pose of  showing  that  the  requirements  of  the 
pollc7  had  been  compiled  with,  K  was  held 
they  were  not  admlsslUe  for  aaj  other  pui^ 
poM.  It  Is  true  that  In  Stibbe's  Case,  46  Md. 
312,  313,  Where  the  same  rule  was  laid  down, 
the  court  allowed  the  defendant  to  otTer  some 
affidavits  attached  to  the  proote  of  death,  so 
far  as  they  were  declaratlMis  of  the  plaintiff, 
and  not  because  they  were  prooft  of  death. 
But  the  deciamtlons  which  the  court  was  ask- 
ed by  the  defendant  In  this  case  to  tell  the 
jury  were  prima  fftde  erldeoce  of  the  cause 
of  death  are  not  only  not  declaratkma  ot  the 
plaintiff,  but,  at  most,  are  only  deciamtlons 
made  by  the  witness  Gels  of  his  oftokm  and 
belief  as  to  the  cause  oC  death,  and  that,  too, 
without  the  knowledge  or  authMlty  of  the 
plaintiff.  But  the  proofs  of  death  were  In  otI- 
dence  before  the  Jury,  and  their  force  and  ef- 
fect as  proof  was  In  no  manner  limited  by 
the  court.  Being  of  opinion  that  no  rererst- 
ble  error  was  committed,  the  judgment  win 
be  affirmed.  Jndgment  afflrmaA. 


FLACa  T.  GOTTSCHALE  Ga  OF  BAZm- 

UORB  CITY. 
(Court  of  Appeals  of  Maryland.  Not.  Ifl,  1808.) 
LcHATicB— Sales— LiABtLtTT  vuR  PaiOB  — Wir- 

KEJUES  —  COMPBTKNCT  —  COUPOEATIOSS—  A^ 
PRAt.— OBJBCTtONS  AND  Rci.nta9  TKBRBON. 

1.  A  lunatic,  who  has  parcfaased  mcrchaadlae, 
cannot  escape  liability  for  the  price,  whare  the 
ccmtract  of  sale  was  fair,  ana  was  made  by 
the  seller  lu  l^morance  of  the  buyer's  lunacy, 
and  the  seller  cannot  be  placed  In  statu  qao. 

2.  A  director,  stockkolaer,  and  salesman  of 
a  corporation  plaintiff  is  not  a  "party,"  within 
Code,  art.  86,  i  2,  making  ona  party  to  a  canse 
of  action  fawompetent  If  Hie  other  party  ts  a 
lunatic. 

8.  the  admission  of  evidence  si^ect  to  ex- 
ception Is  not  such  a  ruling  as  can  be  reviewed 
on  appeal. 

Appeal  from  superior  court  of  Baltimore 
city;  J.  Upsbur  Dennis,  Judge. 

Action  by  the  Gottschalk  Company  of  Balti- 
more City  against  Charles  Auguat  Flach. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Argued  before  McSHERBT,  a  J.,  and 
BRYAN,  BKLSCOE,  BOYD,  FOWLER,  BOB- 
ERTS,  FAG£.  and  PEARCE,  JJ. 

R.  D.  Coe  and  Benj.  F.  Howlta.  tot  appel- 
lant. Martin  Lebmayer,  for  apprilee. 

McSHERHT,  C.  J.  There  are  two  qnes- 
tions  brought  up  by  the  record  la  tills  case— 
the  one  as  to  the  sufficiency  of  a  replication 
to  which  tbe  appellnnt  demurred,  and  the 
othor  as  to  the  admissibility  of  evidence.  The 
replication  raises  the  question  as  to  a  luna- 
tic's liability  on  his  contract,  and  that  partlc- 
ular  qnestkin,  aa  now  presented,  baa  not  hith- 


erto been  disttertly  considered  and  settM  Id 

&Iaryland.  The  suit  was  btoo^t  In  April. 
1896»  by  tbe  iqipellee  agatet  tbe  appeDut  t' 
recoTMT  the  price  ot  two  bamto  of  wlilskT 
sold  by  the  former  to  tke  latter  In  18»4.  Th- 
appellant  waa  adjudged  a  lanatic  In  Sfaj 
1886.  The  declantkai  contelns  the  ordinary 
money  counts.  In  addltiott  to  tbe  g<»ieral  la 
sue  plea,  the  defendant  pleaded  UtmJt  at  tbe 
time  the  purchase  was  made  he  waa,  an! 
ever  since  has  been,  a  lunatic.  To  tlifs 
the  plaintiff  reined:  First,  witli  a  tzaTow: 
and,  secondly,  by  a  replication  alleging  that 
the  merchaDdlae  sued  for  had  been  told  and 
deltrered  tor  lla  fair  Talue,  and  had  been 
sold  and  delivered  when  the  plaintiff  wv 
onaware  ot  tbe  lunacy  of  the  defotdant,  tint 
tbe  contract  sued  on  was  fair  and  reaaonaUe. 
tbat  tbe  defendant  had  the  benaflt  tbereof. 
and  tiut  tiie  parties  cannot  now  be  placed 
tn  the  same  sltnatiwi  tbey  odn^ted  before 
the  goods  were  add  and  dettrtted.  TUa  rep- 
lication was  demurred  to.  The  demurrer  wa» 
overruled,  and  Isane  was  finally  >4ned.  Tbe 
first  error  complained  of  la  title  mUnff  on  tbe 
demurrer. 

Speaking  gener^ly,  the  contraeU  ot  a  Inna- 
tic,  who  has  act  been  found  by  an  InqolaltkB 
to  be  Insane,  do  not  bdnng  to  the  ciUuB  tbat 
are  abaalntab'  toU.  bnt  Ml  within  the  gniv 
that  Is  described  as  ToldaUe.  Thia  la  certata- 
ly  the  law  hi  BfaryUnd.  Key  v.  DaTli,  l  Md. 
82;  Chew  t.  Bank.  14  Md.  819;  Btteiy  t.  Car 
ter,  76  Ud.  095.  20  AtL  667.  While  bla  cod- 
traets,  with  some  MceptJons,  are  only  void- 
able, It  does  not  follow  that  they  can  always, 
and  ander  any  drcumatancca,  be  avoided  and 
annulled  by  him.  Tbere  are  emdltlons  whlth 
fhsten  npen  him  tbe  obUgadona  of  some  ef  hto 
contracts  as  ctmpletely  as  though  tbey  were 
tbe  undertaklnga  of  a  perfectiy  aane  indi- 
Tldnal.  At  a  very  early  date— «s  Issig  ago  b» 
the  time  of  Ilttieton— it  was  apparentiy  the 
prevailing  doctrine  that  "no  man  ot  toll  age 
shall  be  recetred  tn  any  plea  by  tbe  law  tp 
stultify  and  disable  hla  own  peraon."  oo. 
Llttt405.  And  so,  to  Beverlay*s  Gaac  4  Coke. 
123,  the  court  of  king's  bencb  held  **that  every 
deed,  feoffment,  or  grant  which  any  man  noo 
compos  soentiB  makes  In  avoidable  and  yet 
riiaU  not  be  avoided  by  hlmaelf,  because  tt 
Is  a  maxim  In  law  that  no  man  of  full  age 
shall  be  In  any  plea  to  be  pleaded  1^  him. 
received  by  the  law  to  atulttfy  himself."  as 
a  consequence,  though  tbe  crown  la  souh^ 
eaaes  could,  and  In  other  cases  persons  wbct 
claimed  nnder  a  lunatic  might,  set  iq»  bb  dis- 
ability, tbe  Individual  himself  was  not  per- 
mitted to  do  BO.  But  tills  rule  was  aobsp- 
Quentiy  relaxed,  and,  In  fact;  tbe  dlrectlr 
oppoelto  position  was  assumed.  Thns  tbe 
old  writ  of  "dum  non  futt  oompoa  martta" 
lay  to  recover  back  land  which  h^  be« 
aliened  by  a  person  not  In  his  right  mind 
(Fitxh.  Nat.  Brev.  20S);  and  It  was  held  tbat 
a  lunatic  could  not  suffer  a  recovery  (Hump 
V.  Burton.  1  Bldg.  App.  16);  nor  execute  a 
deed  (Tates  t.  Boeo,  S  StranM  UOi);  nsr 
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«  bond  (Fanldef  r.  SHUc,  3  Oamp.  ISf^;  nor 
indorse  a  blU  of  exchange  (Alcock  v.  AlcoctE. 
3  AUn.  &  O.  268).   And  wo  tt  was  held  that 
a  family  settlemeiit  made  by  a  lunatic  ouiht  to 
be  set  aaide,  altboagh  It  iras  reaaonable,  and 
Cor  the  conrenlenoe  of  the  family.   Clerk  t. 
Clerk,  2  Vem.  823.    Sir  W.  Scott  in  Tomer  t. 
Meyen,  1  Hugg.  ConiiBt  414,  stated:    "I^  la, 
I  coDcelve,  perfectly  dear  In  law,  that  a  party 
may  oome  forward  to  maintain  his  own  past 
Incapacity;  and  also  that  a  defect  of  inca- 
pacity inralldates      contract  of  marriage  as 
well  as  any  otliei  i.oiitract."  This  broad  rul^ 
which  aiin>laDted  the  ancient  contrary  doc- 
trine, was  Itself  afterwards  qualified  and  re- 
stricted, and  certain  exceptions  were  inyraft* 
ed  on  it    Thus  a  fine  lerted  by  a  person  non 
-compos  mratis  was  held  to  be  good  (Thom> 
flon  T.  I^ch,  3  Mod.  306),  and  the  reason 
was  that  the  act  to  of  a  pabUc  and  notorious 
character,  done  In  a  cotirt  of  record,  and 
that  the  court  had  the  power  of  Judging  of 
the  sanity  of  the  party.    And  so  a  feoffment 
by  a  Innatlc  Thompson  t.  Leach,  Carth.  4S5. 
Aitother  exception— If  exception  it  can  be  cali- 
od,  because  it  depends  upon  a  wholly  differ- 
(>ut  principle— arises  where  necessaries  are  sup- 
plied to  a  Innatlc;  and  these  are  ^oepted 
from  the  general  rule  on  the  ground  that  they 
4lo  not  require  a  conseatiag  mind.   But  the 
(luallfication  of  the  rule  did  not  stop  with 
these  three  exceptions,  for  PoUoA,  C.  B.,  la 
Molton  T.  Camroux,  2  Exch.  487,  affirmed  In 
4  Kxch.  17,  observed  that  unsoundness  of 
mind'  would  now  be  a  good  defense  to  an  ac- 
tion upon  a  contract  if  it  coutd  be  shown 
that  the  defendant  was  not  of  capacity  te 
oontract,  **Bnd  the  plaintiff   knew   it"  In 
support  otf  this  Tlew,  the  chief  baron  cited 
Browne  t.  Joddrell,  Moody  &  M.  105;  Baxtw 
V.  £arl  of  POTtsmouth,  5  Bam.  &  C  170; 
Dane  t.  Vlscooatess  Kirkwall,  8  Car.  &  P. 
4>79.    In  Beavan  t.  McDonnell,  9  Exch.  309,  it 
appeared  that  the  plaintiff  entered  Into  a 
written  contract  for  the  purchase  of  certain 
land  at  a  specified  price  from  certain  per- 
sons, vendors  thereof,  on  behalf  of  the  de- 
fendant on  the  terms  and  condlUons  tliat 
the  plaintiff  should  pay  a  sum  of  £416  as  a 
Ueposit  on  the  purchase,  etc,  and  that.  If  the 
plalutjfl  should  neglect  to  comply  with  the 
<;orKlltions  on  his  part,  the  deposit  should  be 
forfeited  to  the  vendora    The  plaintiff  paid 
the  deposit    At  the  time  he  entered  into  the 
contract  the  plaintiff  was  a  lunatic,  and  In* 
capable  of  understanding  its  natiure;  but  this 
the  defendant  did  not  know,  and  the  con- 
tract was  on  his  part  a  bona  flde  one.  The 
luiiatlc  sued  to  recover  back  the  deposit  The 
defendant,  by  plea,  alleged  that  the  money 
tiad  been  received  under  the  contract,  anil 
Che  plaintiff  replied  that  when  the  contract 
was  made,  and  the  money  was  paid  under  it, 
be  was  a  lunatic,  and  Incapable  of  contract- 
lug,  and  that  the  contract  was  not  of  any 
(leup^t  to  him;  and  he  averred  that  the  de- 
fendant had  notlGe  of  this.   The  defendant 
rejoined  that  neither  the  vendors  nor  the  dfr- 


feadaat,  when  the  plaintiff  mod*  tlie  eon- 
tract  or  paid  the  money,  "knew  that  he  was 
a  lunatic,  or  of  unsound  mind,  and  Incapalile. 
by  reason  of  onsoundnesB,  of  understanding 
the  meaning  of  a  contract,  bat  mide  the  said 
contract  with  him  fairly,  and  In  good  faith, 
believing  that  he  was  able  to  understand  the 
same."  This  rejoinder  was  demurred  to,  but 
was  held  to  be  a  good  rejoinder.  The  ques- 
tion (and  the  precise  question)  involved  In 
the  case  at  bar  was  thus  decided  adversely 
to  the  lunatic  in  Beavan  v.  McDonnell.  In 
EUlot  V.  Ince,  7  De  Gex,  M.  A  O.  475.  Lord 
Ohancellor  Cranwort^  spoke  of  the  decision 
in  Molton  V.  Camroux,  2  Exch,  487,  as  a  deci- 
sion of  necessity,  and  he  observed  that  a  con- 
trary doctrine  would  render  all  ordinary  deal- 
ings between  man  and  man  unsafe.  "How 
is  a  shopkeeper,"  asked  his  lordship,  "who 
sells  his  goods,  to  kuow  whether  a  customer 
la  or  not  of  sound  mind?  Prahaps,"  he  con- 
tinued, "the  same  principle  may  ajtoij  to  sales 
of  land  or  mort«:ageB.  Lord  Truro  seems  to 
have  thought  It  would;  so,  at  least,  I  collect 
from  what  he  says  in  Price  v.  Berrington,"  3 
Macn.  &  G.  498.  And  the  more  recent  case 
of  Loan  Co.  v.  Stone  [1892]  1  Q.  B.  Se9.  Is 
equally  as  emphatic.  Sir  Frederick  Pollock, 
In  his  valnable  work  on  Contracts  <6th  Ed, 
p.  89),  states  that:  "The  rule  is  now  settled, 
however,  that  the  contract  of  a  lunatic  or 
drunken  man,  who,  by  reason  of  lunacy  or 
dronkenneos  is  not  capable  of  undnstanding 
its  terms  or  forming  a  rational  Judgment  of  its 
effects  on  bis  Interests,  is  not  void,  but  only 
voidable  at  bis  iqitlon;  and  this  ottly  If  his 
state  Is  known  to  the  other  party."  Not  only 
la  this  the  settled  and  acc^;yted  law  of  Bng- 
land,  but  the  same  principle  may  be  r^ard* 
ed  as  iKevaiUng  in  this  country.  11  Am.  Ac 
^g.  £dc.  Law,  13S.  If  the  oootract  be  ftUr 
and  bona  fide,  and  Uiere  Is  no  element  of 
fraud  or  imposition  la  It,  and  If  the  other 
party  does  not  know  of  the  Insanity,  and 
the  parties  cannot  be  placed  in  the  position 
tbey  occupied  before  the  contract  was  exe- 
cuted by  the  same  party,-  there  Is  no  reason 
why  the  lunatic  should  be  allowed  to  retain' 
what  he  has  acquired  under  the  contract,  and 
at  the  same  time  he  permitted  to  escape  from 
all  liability  arising  out  of  It  Though  the 
question  now  before  us  was  not  Involved  In 
Chew  V.  Bank,  14  Md.  319,  this  court.  In  deal- 
ing wKb  that  case,  recognized  the  princi- 
ple which  must  control  this;  for  on  the  page 
just  mentioned  the  court  says:  "There  are 
cases  where  the  courts  have  declined  to  inter- 
fere. In  these,  however,  as  far  as  we  have 
examhied,  the  lunatic  had  had  the  beneflt 
of  the  contract,  and  relief  was  refused,  be- 
cause of  lapse  of  time,  the  changed  condition 
of  the  property  or  other  circumstances,  and 
especially  where  the  party  appeared  to  be 
sane."  Whatever  may  have  been  the  rea- 
sons which  Induced  the  courts  to  hold  that  a 
contract  made  under  the  conditions  set  forth 
In  the  replication  to  which  the  defendant  de- 
murred was  binding,  the  effect  has  been  to 
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restore  the  original  doctrine  flxtog  &  Uabillty 
upon  the  lunatic  wben  there  has  been,  at  the 
time  the  contract  was  made,  no  Judicial  as- 
certainment of  his  lunacy,  and  when  the  con- 
tract la  fair  and  bona  4de,  unless  the  other 
party  to  the  contract  knew  at  the  time  it  was 
entered  into  that  the  lunacy  existed-  The 
liability  of  the  Innatic  under  these  circum- 
stances  rests  not  only  on  authority  bat  upon 
sound  and  satisfactory  principles. 

As  the  lauatlc's  contract  at  best  Is  only 
voidable,  It  would  be  unjust  and  Inequitable 
to  allow  blm  to  repudiate  It  if  it  had  been 
made  fairly,  and  In  good  faith,  when  the  oth- 
er party  was  ignorant  of  the  disability,  un- 
less both  parties  upon  a  rescission  of  It  can 
be  restored  to  the  situation  they  originally 
occupied.  A  successful  repudiation  of  such  a 
contract  would  Inflict  Injury  upon  an  inno- 
cent person,  who  had  been  gnflty  of  no  de- 
fault, while  the  lunatic  wonld  reap  the  bene- 
fit accruing  under  the  contract  If  It  be  as- 
sumed that  both  parties  to  such  a  contract  are 
equally  Innocent,— and  that  Is  the  legal  sig- 
nification of  the  r^licatlon  now  under  con* 
sideratlon,— -then  the  familiar  rule  that  when 
loss  must  fall  on  one  or  the  other  of  them, 
It  must  be  borne  by  the  one  who  occasioned 
It  has  a  direct  application;  and  the  Innatic 
who  causes  the  loss  must  be  made  to  bear  the 
consequences  of  his  Infirmity  aa  he  must  bear 
bis  misfortune.  The  concession  of  the  demur- 
rer Is  that  the  contract  was  a  fair  one;  that 
it  was  bona  fide;  that  the  goods  sold  were 
delivered  to  the  defendant;  that  he  had  the 
benefit  the  contract;  that  It  was  made  In 
Ignorance  of  the  appellant's  mental  disability; 
and  that  the  parties  cannot  be  placed  In  the 
idtnatlon  they  occupied  before  the  contract 
was  made  and  executed  on  the  part  of  the  ap- 
pellee. Obviously,  then.  If  a  merely  voidable 
contract  can  be  repudiated  by  one  of  the  par- 
ties even  though  he  be  a  lunatic,  and  a  re- 
covery  can  be  defeated  In  the  face  of  these 
clrcnmstances  simply  because  the  party  who 
made  the  purchase  was  of  unsound  mind, 
tliough  not  at  the  time  adjudged  to  be  so, 
the  loss  would  fall  upon  a  confessedly  Inno- 
cent person,  instead  of  on  the  one  who  re- 
ceived and  nsed  the  artldes  delivered  Id  good 
faith  under  the  contract  This  wonld  be 
manifestly  Inequitable.  The  principle  which 
bolds  the  Innatic  liable  under  these  conditions 
bas  long  been  acted  on  In  equity.  Nlell  v. 
Morley,  9  Tes.  478;  2  Pom.  Bq.  Jar.  |  940; 
Price  T.  Berrlngton,  8  Macn.  ft  G.  486,  It 
has  also  been  said  that  such  a  contract  Is  en- 
forced against  the  party  nou  compos  mentis, 
not  so  much  upon  the  Idea  that  It  possesses 
tbe  legal  essential  of  consent  but  rather  be- 
cause, by  means  of  an  apparent  contract  he 
bas  secured  an  advantage  or  benefit  which 
cannot  be  restored  to  the  other  party;  and, 
therefore,  It  would  be  inequitable  to  permit 
him,  or  those  In  privity  with  him,  to  repudi- 
ate It.  Bank  V.  Neely  (Tenn.  gup.)  86  S.  W. 
716;  Lincoln  v.  Bnckmaster,  32  Vt.  652;  Re- 
flnlng  Co.  T.  McMahon's  Adm'r,  38  N.  t.  Idiw. 


B86.  Of  course.  If  such  a  contract  vrere  al>- 
solutely  and  unconditionally  void,  tbe  lgn& 
ranee  of  the  other  party  as  to  tbe  lunacy 
could  not  convert  tbe  disability  Into  an  abil- 
ity—<rouId  not  make  tluit  valid  wbidi  was 
wholly  Invalid.  But  If  the  contract  be  oily 
voidable.  It  would  be  palpably  unjust  to  al 
low;  the  lunatic  to  reap  the  benefit  derired  ns 
der  It  and  then  to  avoid  aU  llablUt^,  to  tbe 
prejudice  of  the  other  no  less  Innocent  par- 
ty. There  are,  undoubtedly,  cases  whicb 
hold  tbe  contrary  view,  bnt  tbe  prectoe  qun^ 
tlon  now  Involved  has  never  been  roled  In 
Maryland  before.  Hie  Inconvenlraoe  whldi 
it  la  supposed  may  result  from  tbls  doctrine 
can  easily  be  averted  by  a  formal  InqnisitloB 
of  lunacy.  Such  an  Inquisition  would  fur- 
nish notice— actual  In  some  instances,  cod- 
structlve  In  others,  bnt  In  botb  a  suffldesi 
notice— of  tbe  Innacy,  and  this  wonld  pre- 
dude  an  averment  that  tbe  party  dealia; 
with  tbe  lunatic  was  Ignorant  of  tbe  latter's 
mental  Incapacity.  While  It  Is  trae.  as  in- 
sisted by  the  appellant  that  this  court  hi 
Chew  T.  Bank,  supra,  declined  to  adopt  that 
Une  of  English  cases  which  bold  a  lunatic 
liable  on  bis  contracts  unless  fraud  or  Im- 
position bad  be«i  practiced,  still,  in  tbe  very 
same  case  of  Chew  v.  Bank,  it  was  ctmceded 
In  the  opinion  that  tbe  courts  in  otber  cases 
bad  refused  to  Interfere  where  the  Innatic 
bad  had  tbe  benefit  of  the  contract  and 
"eq>eclally  where  tbe  party  appeared  to  be 
sane."  The  decision  striking  down  tbe  trans- 
fer of  bank  stock  was  founded  on  tiie  dis- 
tinct ground  that  those  consldnaticHis  did 
not  ai^ly.  "Tbe  case  does  not  abow  tliat 
Cbew  received  one  cent  for  the  stocf 
thongfa  the  stock  belonged  to  bim.  It  was  not 
a  case  where  the  Innatic  obtained  any  bmefit 
from  the  transaction,  or  where  tbe  officers  oi 
the  bank'  could  or  did  contend  tbat  Oiew  wp- 
peared  to  be  sane,  for  tiiey  neither  saw  nor 
dealt  with  bbn  at  alL  14  Md.  31».  We  hold, 
then,  for  the  reasons  we  have  (iTai,  that 
there  was  no  error  In  llie  mllng  on  tbe  de- 
murrer. 

The  exception  presentiiv  tbe  other  qnet- 
tlon— the  admissibility  of  certain  evidence- 
sets  forth  tbat  tbe  plaintiff,  a  body  corporate, 
produced  as  a  witness  Max  Honlg.  who  prvr- 
ed  that  he  was  a  director  and  sto^bolder  at 
the  plalntur  company,  as  well  as  a  wilesmsp 
therefor.  Thereupon  the  defendant  object- 
ed to  tbe  competency  of  the  witness  becaost 
the  defendant— the  other  party  to  tbe  con- 
tract—was Insane.  The  court  admitted  tlie 
evidence,  subject  to  exception.  No  motloa 
was  made  afterwards  to  exclnde  Uie  testi- 
mony, but  an  exception  vras  rraerred.  Tbe 
obJectlDn  to  tbe  competency  of  tbe  witness  to 
founded  on  section  2  of  artide  SS  of  tbe 
Code.  Among  other  things,  that  set^hHi  de- 
clares one  party  to  a  contract  or  canae  of  ac- 
tion Incompetent  to  testify  If  the  oth«  parly 
thereto  be  a  lunatic,  or  Insane.  Then  are 
two  grounds  upon  which  the  mllns  can  be 
sustained:   First  It  la  qolte  dear  that  tte 

Digitized  by  GooqIc 


Md.)        MAYOIl.  ETC.,  OF  BALTIMORE  v.  NORTHERN  CENT.  BY.  CO.  911 


Incapacity  to  testify  Imposed  by  tbe  statute  Is 
imposed  npon  the  sane  party  to  the  contract 
or  cause  of  action.  If  one  of  the  parties  to 
tbe  contract  or  the  cause  of  action  be  Insane, 
tbeu  the  other  party  to  that  contract  or  cause 
of  action  shall  not  be  allowed  to  testify.  But 
"^lax  Honig  was  not  a  party  to  the  contract  or 
cause  of  action.   The  parties  to  the  contract 
^ere    the   corporation   and   the  appellant 
Honis  was  the  salesman.  The  precise  qnes- 
-iioD  has  Iwen  settled  by  this  court  In  South 
Saltlmore  Co.  v.  Mublbach,  69  Md.  385.  IS 
Atl.  117,  the  situation  of  the  parties  being 
reversed.    In  that  case  the  contract  was 
made  by  the  plaintiff  with  a  director  and 
a^nt  of  the  company.  The  director  died,  and 
It  was  objected  that  tbe  plaintiff  was,  in  con- 
sequence, Incompetent  to  give  testimony.  It 
-was  there  held:    "The  rule   of  exclusion 
-would,  of  course,  have  to  be  mutual  in  its 
operation,  if  the  objection  of  the  defendant 
were  maintainable;  and,  as  nearly  all  con- 
tracts by  corporations  or  associations  are 
made  by  agents,  If  the  death  of  the  other 
contracting  party  rendered  the  agent  Incom- 
petent as  a  witness,  a  great  many  persons 
would  be  rendered  Incompetent  who  were 
competent,  or  who  could  have  been  made 
competent,  before  the  passage  of  the  erl- 
dence  acts.  Such  a  result  would  contraTene 
both  the  letter  and  the  spirit  of  the  acts, 
wfalch  were  intended  to  extend,  and  In  no 
nxanner  to  restrict,  the  competency  of  per- 
sons to  testify."    See  Bank  r.  Bateman,  7 
Uar.  A  J.  104.    Secondly.  The  evidence  of 
Honlg  was  admitted  subject  to  exception. 
There  was,  therefore,  no  definite  or  final  deci- 
sion by  the  trial  court  as  to  the  admissibility 
of  the  eTidence.   This  course  Is  freqnentiy 
adopted  to  facilitate  trials,  and  to  enable  the 
court  more  fully  to  understand  than  it  la  pos- 
sible to  do  at  the  moment  the  bearing  of  the 
eTidence  upon  the  issues.  But  admitting  eTi- 
dence subject  to  exception  is  not  a  ruling 
that  can  be  brought  up  by  bill  of  exception 
or  In  any  other  way.  Hie  erldence  Is  merely 
admitted  conditionally.  The  objecting  party 
Is  at  liberty  to  more  later  on  that  It  be  ex* 
eluded,  and  from  a  refusal  by  the  court  to 
grant  such  a  motion  an  exception  will  lie. 
This  Is  the  settled  practice.     Basshor  v. 
Forbes,  Sn  Md.  164.    There  being  no  errors 
In  the  rulings  excepted  to.  the  Judgment, 
wfalch  was  In  fevor  of  the  plaintiff,  will  be 
affirmed.    Judgmmt  afflnned,  with  costs 
above  tad  below. 


HATOR,  BTC.  OP  CITT  OP  BALTIMORB 
T.  NORTHERN  CENT.  RT.  CO.  et  al. 

(Court  of  Appeals  of  Uaryland.  Nor.  17, 1896.) 

DsDiCATios— Implication  vrov  Derd— REqmsiTss. 

A  deed  to  land  north  of  and  "bounding 
easterly  on  the  center  line  of  Chase  street, 
bet  not  reserving  to  the  grantor  the  fee  of  snch 
street,  which  was  then  unopened  and  a  part  of 
his  land,  does  not  impliedly  de^cate  the  street 
named,  tor  a  dedication  can  be  fanplied  only 


where  a  grant  bonnds  on  a  street  the  fM  of 
which  is  reserved  in  the  grantor. 

Appe^  tnm  Baltimore  city  court;  Daniel 
Glrand  Wright;  Jud^ 

Proceeding  by  the  mayor  and  dty  council  oC 
the  dty  of  Baltimore  against  the  Nortli«n  Cen- 
tral Railway  Company  and  others  to  open 
Chase  street  From  a  mllng  for  defendants 
on  an  aj^ieal  taken  from  the  award  of  com- 
misstoners  for  opening  streets,  the  platntlffa 
appeal.  Affirmed. 

Armed  before  Uc^ERRT,  C  J.,  and 
BRYAN.  POWLBR,  BKISCOB,  BOYD,  and 
PEARCB,  JJ. 

J.  V.  L.  FIndlay  and  Jidin  B.  Semmes,  for 
appellants.  Bernard  Carter  ft  Sons,  John  M. 
Olenn,  N.  B.  GUI  3c  Sons,  and  WUllam  S.  Bry- 
an. Jr.,  for  appellees, 

raARCB.  J.  In  this  case  thrae  are  four 
appeals  In  one  record  from  tbe  Baltimore  City 
court,  all  of  which  depend  upon  the  determina- 
tion of  a  single  question,  and  ttiat  nwatixm.  Is 
whether  tbe  bed  of  Chase  street,  lying  between 
Patterson  Park  avenue  and  Mine  Bank  lane, 
had  been  dedicated  1^  tbe  owners  thereof  as 
a  public  highway,  before  Uie  comnieneeniait 
of  condemnation  ivoceedbigB  for  the  opening 
of  CSiase  street  between  Patterson  Pwk  ave- 
nue and  Qrove  alley.  Tills  question  ms  raised 
in  the  court  bdow  by  a  imyex  offoed  by  tiie 
mayor  and  dty  conndl  tiiat  socb  dedication 
bsd  been  made  by  a  certain  deed  offered  In 
evldenoe  and  raaitloned  In  tiie  prayer,  whidi 
prayer  was  xeilected,  so  that  the  correctness  of 
the  ruling  In  the  rejection  of  the  pn^er  is  the 
only  matter  }>ettm  ttiis  court  on  these  aroeals. 

Georjge  J.  AppcHa  and  Samud  Appold,  betaig 
on  tbe  6th  of  Novonber.  1867,  the  owners  In 
fee  of  a  tract  at  land  tai  Baltimore  dty  contain- 
ing 66  acres,  on  that  day  sold  and  conv^rcd  to 
the  mayor  and  dty  council  of  Baltimore  part 
of  said  tract,  amtalnlng  24  acres,  in  trust  for  a 
site  for  the  HcDonou^  Institnte^  Tbe  lan- 
guage of  the  grant  was  In  tbe  usual  fwm 
trust  deeds,  and  the  tract  conveyed  was  de- 
scribed as  (oIIowb:  "AU  that  tract  or  pared  of 
land  sltoate  and  lying  m  the  dty  of  Balti- 
more aforesaid,  and  described  as  follows,  that 
Is  to  say:  Beginning  for  tbe  same  at  tbe  point 
or  place  where  a  line  drawn  along  tbe  center 
of  Chase  street  wDl  intersect  a  line  drawn 
along  tbe  center  <tf  Castle  alley;  thence  bound- 
ing easterly,  on  tbe  centa  of  Chase  street, 
1.901  feet  and  6  inches,  to  tbe  west  side  of 
Mine  Bank  lane;  thence  northerly,  on  tbe  west 
aide  of  Mine  Bank  lane.  521  feet,  to  tbe  north- 
east comer  of  Appold's  ground;  then,  on  tbe 
north  line  of  said  Appold's  ground,  northwest- 
erly 1,915  feet,  until  It  Intersects  a  line  drawn 
along  the  center  of  Castle  alley;  thence  south- 
erly, bounding  on  the  center  of  said  alley,  595 
feet,  to  the  beginning.— comprising  part  of  the 
ground  conveyed  to  tbe  said  George  J.  Appold 
and  Samud  Appold  by  William  H.  Murray  and 
other  persons  therein  named,  by  deed  dated 
tbe  11th  day  <tf  December,  1866.  and  recorded 
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amonc  the  Land  Beoorda  ot  Baltimore  City,  In 
Liber  A  M,  No.  322,  foUo  600,"  etc;  "which 
■aid  tract  of  land  hereby  intended  to  be  con- 
veyed, containing  24  acres,  1  rod,  and  10  aquat* 
perches  of  land,  more  or  less,  together  with  the 
buildings  and  ImproTements  thereon  made  and 
being,  and  the  rights,  ways,  easements,  prlri- 
leges,  and  advantages  thereto  belonging,  and 
all  the  estate  and  Interest,  right,  title,  claim, 
and  demand,  at  law  and  In  equity,  of  the  said 
above-mentioned  parties  of  the  first  part,  and 
each  of  them,  In,  unto,  and  out  of  the  said  de- 
scribed property  and  premises;  to  have  and 
to  hold  the  tract  or  parcel  of  land  and  premises 
above  described,  with  the  appurtenances,  onto 
and  to  die  proper  nae  and  behoof  of  the  mayor 
and  city  council  of  Baltimore  aforesaid;  In 
trust,  however,  for  the  uses  and  potpoees,  and 
subject  to  the  trust,  limitations,  and  powers, 
Imposed,  expressed,  and  declared  In  the  ordi- 
nance of  the  mayor  and  city  conucU  of  Balti- 
more aforesaid,  hereinbefore  mentioned  and  re- 
ferred to."  Alt  of  the  appellees  hold  their  re- 
spective titles  by  mesne  conveyances,  acknowl- 
edged to  be  valid,  either  from  the  mayor  and 
city  council  and  the  trustees  of  the  McDonough 
Educational  Fund,  or  from  the  Appolda  as 
owneifl  of  the  residue  of  the  06  acres,  and  no 
question  as  to  the  title  of  any  of  the  appellees 
is  raised  by  aald  prayer,  which  is  as  follows: 
"The  defendant  prays  the  court  to  Instruct  the 
Jury  that  the  lots  of  ground  lyUig  in  the  bed  of 
Chase  street,  between  the  eiut  side  of  Patter- 
son Park  avenue  and  the  west  aide  of  Mine 
Bank  lane,  and  for  the  taking  of  which  by  the 
city  the  appellants  in  the  cases  now  on  trial 
claim  compensation,  have  t>een  dedicated  by 
George  J.  Appold  and  wife  and  Samuel  Appold 
and  wife,  by  the  calls  and  descriptions  In  their 
deed,  to  the  mayor  and  city  council  of  Balti- 
more under  date  of  November  4,  1SC7,  and  rfr 
corded  In  Uber  O  B,  No.  357,  folio  334,"  etc., 
"submitted  In  evidence,  and  the  said  appel- 
lants are  entitled  to  only  such  damages  aa  the 
Jary  shall  And  the  fee-slmi^  interest  In  said 
land  to  be  worth,  subject  to  the  public  right 
of  way  over  the  same."  It  appears  from  the 
bill  of  exceptions  that  there  was  no  mention  of 
Chase  street  or  Castle  alley  In  the  deed  from 
Murray  to  the  Appolds,  but  that  the  66  acres 
thereby  conveyed  in  fact  embraced  all  the  land 
in  the  bed  of  Chase  street  between  Patterson 
Park  avenue  and  Mine  Bank  lane,  and  all  the 
land  northwardly  and  southwardly  from  Chase 
street  for  a  long  distance  In  either  direction, 
l>oth  Chase  street  and  Castle  alley  being  within 
the  lln^s  of  the  tract  as  described  In  the  deed 
from  Murray;  also  that  Chase  street,  Castle 
alley,  and  Mine  Bank  lane  were  among  the 
streets  laid  down  on  Poppleton's  plat,  made 
prior  to  1817,  and  that  the  ordinance  providing 
for  condemning  and  opening  Chase  street  from 
Patterson  Park  avenue  to  Grove  alley  was  ap- 
proved May  8,  1S03. 

The  law  governing  tlie  dedication  ot  land 
as  a  public  highway  has  been  very  frequently 
before  this  court,  and  Us  general  principles  are 
deAultely  and  flrmly  established.    la  eveij 


case,  an  Intmt  on  OM  pan  of  tbe  owner  to 
dedicate  hto  la^d  te  ttie  particular  me  alleged 
Is  absolutdy  essential,  and,  nmeas  sndi  in- 
tentloo  la  ctearty  piuvea  by  (he  facu  and  dr- 
comstasces  of  the  partlcnUr  case,  no  dedica- 
tion eedats.  Dedication  wIU  be  incsumed 
where  the  facts  and  circuuataDcea  4eat1y  war- 
rant It,  or  It  may  be  tebntted,  and  altogetb«r 
pnrented  from  arMng,  by  drevmstancea  in- 
compatible with  ttie  «iq>posltlon  tiiat  any  dedi- 
cation was  tntended.  We  quote  from  the  caim 
ot  McCormlck  v.  Mayor,  etc.,  45  Md.  524. 
and  Gl«m  r.  Same,  67  UtL  890,  10  Atl.  TO. 
la  the  present  case  ttke  atifteUantB*  counsel 
frankly  admits  is  his  brief  that  "the  single 
qocBtlm  iBvolTod  Is  whethar  tb*  Appolds,  by 
the  calls  and  descr^nua  in  tbdr  deed,  lotena- 
•d  to  grant  to  their  porcbasen  and  assigns  tl>e 
oas  of  Chase  street  as  a  street.  •  •  •  Tbe 
question  la,  wfaat  did  the  gratttora  mean  whm 
tbey  referred  to  the  streett  Was  It  the  mere 
language  of  boundai7.  or  did  It  ooDTey  <m 
tbeir  part  an  Intent  that  the  ground  In  tlie  bed 
of  the  street  shotiM  be  wed  as  a  streetr* 

It  is  settled  by  many  dedsKms  tiint  "tf  a 
street  be  designated  on  a  plat  made  by  an- 
tborlty,  or  by  tb«  party  himself,  as  passiiig 
orer  certain  landa,  and  the  owner  saboeqiient- 
ly  conveys  lots  fnating  or  Undli^  oa  sodi 
streets,  ha  remaining  tba  owner  at  ttie  fee  ta 
the  bed  of  the  street,  this  is  held  to  be  a  dedi- 
catlMi  of  tte  land  over  which  tiw  street  passes 
to  the  pOUlc  OSS,  and,  on  openbig  the  street, 
the  fnrasr  of  the  fsr  will  be  entttled  to  nominal 
damages  only  as  compowatlon."  In  soch  case 
It  Is  held  that  the  extotence  at  ths  street  en- 
tered Into  the  ooDsIdenttai  at  the  pvchaa^ 
and  that  tiie  grantor  has  bees  thus  oompmsst- 
ed  for  the  ase  cC  hlB  gmmd  In  the  bed  of 
the  street  as  a  pobUe  street,  oad  that  he  If 
therefore  estopped  to  dalm  fnrtbet  annpensa- 
aaa  from  the  pt^c  McOormldc  v.  City  ta 
Balthnore,  45  Md.  534;  Tlngea  t.  Sane.  51 
Md.  eOO;  Pitts  V.  Same.  78  Md.  8a8»  21  AtL 
es;  Flerahebn  t.  flanw.  8B  Md.  4flC.  SS  AtL 
1006.  With  fun  recognition  by  the  aftpeilasts' 
counsel  of  this  doetrioe,  be  proceeds  to  Bte». 
as  the  basis  of  his  aisdnMBt  for  a  revasal  of 
this  Judgment,  the  proposition  (hat  the  naked 
reference  of  the  deed  to  Chase  street  creates 
a  presumption  In  fBTor  ot  the  latottlon  n 
dedicate,  and  tha^  in  the  absenee  ot  drcom- 
stancea  snffldcnt  to  rcbot  tt,  the  preomnp- 
tloQ  will  stand;  and  to  sostaln  the  pnpoaitioQ 
he  dtes  the  fcdlowUig  casts:  White  r.  Flao- 
nigain,  1  Md.  525;  Moale  v.  City  of  Baklmore. 
6  Md.  314;  Hawley  v.  Same,  33  Md,  270;  M^ 
Cormlck's  Case,  45  Md.  512;  Hall  t.  City  of 
Baltimore,  56  Md.  187;  Glenn's  Case,  67  Md. 
SfiO.  10  Aa  70;  and  City  of  BaltlnKve  t. 
White,  62  Md.  362.  We  haT*  eaxetuUy  exam- 
ined each  of  these  cases  with  reference  to  tbt 
purpose  for  whldi  they  are  cited  by  appellant.^ 
but  In  none  of  them,  nor  Indeed  dsewhere. 
have  we  found  the  propoaftlon  abore  stated  to 
be  either  annonnced  or  tmpUed.  In  ail  of 
these  caaes,  except  that  at  McCmnlc^  and 
possibly  that  of  Whltf^  In  62  Md.,  the  caant- 
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ancet  called  "to  bind  on,"  or  were  "bounded 
by,"  deslgoated  Btreets,  of  the  entire  bed  <^ 
whldi.  at  that  point,  the  grantor  or  leasor  re- 
mained tlie  owner  tn  fee.  In  Moale's  Case,  B 
Md.  814,  lots  1  to  10  were  BfA6  bj  ft  trustee  In 
cihancery.   Lots  2,  4,  6,  and  10  were  described 
Id  tbe  Bdvertlsement  as  binding  on  Blddle 
street,  as  laid  down  on  Poppleton's  plat,  bnt 
not  then  opened.   Lot  2  laid  on  the  south  side 
of  the  street,  and  lot  4  directly  (^>poslte,  on  the 
north  side.    I^ot  3  was  described  as  the  bed 
of  Blddle  street  between  lots  2  and  4.   Lot  10 
was  deacrit)ed  as  binding  on  the  north  side  of 
Blddle  street,  and  lot  9  as  the  bed  of  Blddle 
street  In  front  of  lot  10,  and  Moale  was  then 
the  owner  of  the  lot  on  the  south  side  of  Blddle 
street  adjoining  lot  9.    At  the  public  auction 
Moale  purchased  lot  1  (which  did  not  bind  on 
the  street),  and  Judge  Prick  at  the  same  sale 
purchased  lot  4,  which  did  bind  on  the  street, 
ABd  subsequently,  at  private  sale,  Moale  pur- 
chased lots  9  and  10.   Blddle  street  was  sub- 
sequently opened,  and  Moale  claimed  damages 
for  lots  8  and  9.  both  of  which  laid  In  the  bed 
of  the  street.    Judge  Legrand  in  the  opinion 
In  that  case  says:   "Lot  2  was  not  purchased 
by  the  appellant  until  after  the  sale  to  Judge 
Frlck  of  lot  4,  and  therefore  subject  to  any 
rights  which  Judge  Prick  acquired  by  his  pre- 
Tlons  purchase,  among  which,  according  to  the 
principles  we  have   Indicated   [referring  to 
White  T.  Plannlgain],  was  the  right  to  the 
use  of  Blddle   street,  as  a  street,  between 
Cathedral  and  Dci:ker.    So  far.  therefore,  as 
lot  No.  3.  which  Is  the  bed  of  Blddle  street,  la 
concerned,  we  think  the  appellant  only  ac- 
quired by  his  purchase  the  naked  fee  In  It,  sub- 
ject to  an  easement  or  right  of  way,  not  only 
In  Judge  Frlck,  but  In  the  public,  and,  this 
being  so,  he  Is  entitled  to  but  nominal  dam- 
ages for  Its  condemnation.    But  in  regard  to 
lot  No.  9  we  tbink  the  case  different  Prior 
to  his  purchase  of  lot  No.  10.  the  appellant 
was  the  owner  of  the  lot  on  the  south  side  of 
Blddle  street  opposite  lot  No.  10,  and  when, 
therefore,  he  purchased  lots  Nos.  9  and  10, 
he  acquired  a  complete  title  to  the  three  lots, 
and  Is  Just  as  much  entitled  to  be  compensated 
for  lot  No.  9  as  would  hare  been  the  original 
prc^rietor  of  It,  in  the  absence  of  all  dedica- 
tion.   In  regard  to  it  there  Is  no  superrenlng 
or  conflicting  right,  as  there  Is  In  regard  to 
lot  No.  3."   The  principles  applied  in  Moale's 
Case  were  extended  and  applied  to  the  facts 
In  Hall's  Case.  SO  Md.  187.  which  Judge 
Bartol  there  said  was  "almost  Identical"  wltb 
Moale's  Case,  and  which  grew  out  of  proceed- 
ings for  opening  Wolfe  street  from  Monument 
to  North  avenue,  under  an  ordinance  approved 
In  1878.   In  that  case,  Van  Camp,  being  then 
the  owner  of  the  fee  in  the  bed  of  Wolfe  street 
and  of  adjoining  lands  on  both  sides.  In  March, 
1878,  conv^ed    to    Leach  two    parcels  of 
ground,  one  on  the  east  and  one  on  the  west 
Bide  of  Wolfe  street,  directly  opposite  to  each 
other,  and  In  this  conveyance  bounded  said 
parcels,  respectively,  on  the  east  and  west 
■ides  of  said  street   In  Augnst,  1849.  Wolft 
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street  being  stOl  unopened.  Van  Camp  sold 
and  conveyed  to  Leach  In  fee,  together  wltb 
other  lands,  the  bed  of  Wclte  street  between 
the  two  parcels  theretofore  omveyed,  as  de- 
scribed in  Poppleton's  plat,  and  thereby  Leach 
l>ecame  entitled  to  the  fee  of  the  whole  tract 
between  Bdair  road  and  WasMngton  street, 
which  embraced  the  bed  of  Wolfe  street  Up- 
on these  facts  it  was  held  that  by  the  deed 
of  1848,  so  long  as  It  stood  alone,  there  was 
an  Implied  covenant  In  favor  of  Leach,  the 
grantee,  to  a  right  ot  way  hi  that  peirt  oT 
Wolfe  street;  which  r^t  Tan  Camp,  tha 
grantor,  or  any  one  claiming  under  him  as 
owner  in  fee  of  the  bed  <rf  the  street  would 
be  estopped  from  denying.  But  It  vras  farther 
held  that  this  Implied  covenant,  arising  upon 
the  deed  of  1848,  was  rescinded  and  abn^ted 
by  the  deed  of  1849,  whereby  Leach  acquired 
the  fee  slmi^  In  the  bed  of  WoUe  street;  and 
consequently  all  right  of  the  paUlc  to  the 
use  of  the  street,  as  the  same  coidd  be  deaiveia 
only  from  the  Implied  covenant  of  the  par- 
ties, no  longer  existed.  The  extension  of  tlie 
prlndpleB  announced  in  1  Hd.Bnd  5  Bid.,  which 
we  have  said  was  made  In  06  Md..  to  found  In 
In  the  dedaratlon  of  the  court  that  eren  where 
an  Implied  covenant  has  arisen,  as  It  did  un- 
der the  first  deed  In  that  case.  It  will  be  ab- 
rogated, and  dedication  will  be  defeated,  by  the 
acquisition  of  the  fee  In  the  bed  of  the  street 
by  the  ownw  of  the  land  binding  on  each  aldd 
of  the  street,  provided  the  street  to  stfll  un- 
opened, end  no  supervening  or  conflicting  right 
has  arisen  under  the  previous  Inchoate  dedlca- 
tl<«.  To  McCormtck's  Case  the  can  In  tiie  con- 
veyance was  to  the  middle  of  the  street,  bnt 
this  was  held  to  be  merely  the  language  of 
boundary,  the  court  sa^^g:  "The  streets; 
thou^  untqiened  and  nuused,  were  delineated 
on  the  public  plat  of  the  city,  and  were  there- 
fore convotient  and  proper  landmarka  In  the 
divlsltm  of  the  land."  The  whole  doctrine  <fl 
dedication  to  use  as  a  puldlc  highway,  as  de- 
veloped In  the  decisions  In  this  state,  rests  up- 
on implied  covenant  to  an  easement  In  the 
highway,  and  there  can  be  no  presumptltm  of 
dedication  where  this  foundatltm  is  wanting. 
The  essential  elements  or  conditions  vt  suA 
a  dedication  are  as  follows:  (1)  A  street  des- 
ignated on  a  plat  made  or  aOap^  by  the 
party  bimsdf,  as  passing  over  hto  lands;  (2) 
a  snbsequent  conveyance  by  him  of  lots  bind- 
ing on  such  street;  and  (3)  the  retention,  at 
the  time  of  the  ctmveyance,  by  the  owner  of 
the  fee  in  the  bed  of  the  street.  We  have 
found  no  case  of  dedication  of  a  street  in  our 
ReportB  where  any  one  of  these  elements  Is 
absent,  and  we  bdleve  none  can  be  fmmd.  be- 
cause. In  the  language  of  the  apprfJees'  brief, 
the  grant  of  any  part  of  the  street  lying  along- 
side of  the  lot  conveyed  "Is  destmctlve  of  the 
foundation  on  which,  xmAar  the  decisions*  of 
this  court,  rests  the  Inference  of  an  Intent  to 
dedicate  a  street  from  the  grant  of  land  not 
embraced  within  the  lines  of  the  street." 

The  Ai^ds,  in  their  deed  to  the  mayw  and 
cH7  cmmcll,  trustee,  conveyed  to  It,  m  one 
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parcel,  each  and  eroy  part  ot  tbe  land  there- 
to described,  and  tlie  conrcTance  was  of  tbe 
tea.  It  fbe  Intoest  or  estate  taken  by  tbe 
grantee  In  that  part  of  tbe  land  nwtb  of  tlie 
aorth  line  of  Cbase  street  wa  a  fee.  It  fol- 
lows that  the  Interest  or  estate  talcen  In  that 
part  of  the  land  south  of  tiie  north  line  of 
Chase  street  was  equally  a  fee.  The  express- 
ed Intent  to  Test  in  the  grantee  a  fee  In  that 
part  of  the  bed  of  the  street  betireoi  Uie  north 
Itaie  and  Oie  center  ot  tiie  street  la  Incompati- 
ble witb  the  reaerratlai  of  tbe  fee  In  that 
part  of  the  bed  of  the  street  to  the  grantor, 
and  repugnant  to  the  presnmptkm  of  an  in- 
tention to  create  ah  easemoit  tbtfebi  in  faror 
t€  tite  grantee,  and,  throng^  hlra.  In  fiiTor  of 
the  puUlc.  As  was  said  In  McGonnlck's  Case, 
"Such  presnmpUon  Is  altogether  prerented 
from  arising  by  circumstances  buompatlUe 
with  tbe  supposition  that  any  dedkatlMi  was 
Intended;**  or,  In  the  strong  hmgnsge  of  (he 
appellees'  brW,  "By  that  deed  tbe  power  of  the 
AppoMa  to  dedicate  the  nntiiem  half  <tf 
C^se  street,  as  laid  down  m  Pi^ipleton's  plat, 
was  destn^ed,  the  title  to  tbla  one-half  being 
in  tbe  mayor  and  city  eonnca  In  trust"  If 
any  dedication  could  be  made  by  tiiat  deed. 
It  must  be  of  Chase  street,  as  ddlneated  on  the 
plat  alongside  of  the  lot  Undlng  on  die  street; 
Hut  Is,  of  tbe  wbide  of  Chase  ^reet  as  tiios 
deUneated,  and  not  of  the  half  or  any  part 
less  than  tbe  whole  alongside  of  said  lot  This 
deed,  speaking,  as  It  does,  mio  flatn,  cannot 
tpente  both  as  a  grant  of  fbe  nothem  half 
of  Chase  street  In  fee  and  as  a  dedication  of  the 
southern  half  of  the  same  street  aa  a  pnbUe 
highway.  It  follows  from  what  we  haTO 
Kid  that  Uiere  has  been  no  dedication  of 
bed  of  Chase  street  between  Patterson  Park 
avemio  and  Mine  Bank  lane^  and  that  thm 
waa  no  error  in  reforlng  the  prayer  assorting 
that  such  dedication  bad  been  made.  We  ahaU 
therefore  affirm  the  Judgment  of  Oo  Balthnwe 
dty  court.  Judgment  afflrmed,  with  costs 
abere  and  bdow. 


.    OCEAN  CITT  ASS-N  t.  SCHURGH. 

(Court  of  Chancery  of  New  Jersey.    Dec.  T» 

1898.) 

bMimOTlONS  — COTBXASTS  IH  DbBD  —  VIOLATION. 

1.  A  preliminary  injunction  will  not  b«  grant- 
ed to  a  grantor  to  reBtraln  ttie  riolatioa  ot  a 
osTenant  In  a  deed  afiainst  doing  business  on 
the  premises  on  Suiiday,  wht;re  it  has  been 
openly  violated  for  several  years  by  defendant 
jfrantee  and  b;r  other  grantees  of  the  same 
grantor,  incliidiag  his  tenants,  nnder  a  like 
covenant,  and  where  defendant  has  expended 
lar^e  sums  In  improving  his  property  in  re- 
liance on  the  grantor's  apparent  abandonment 
of  the  restrictions. 

2.  Lachefl  of  a  covenantee  in  seeking  to  en- 
join-breaches  of  tlie  covenant  are  not  excused 
oa  tlie  ground  that  tlie  iujuuction  sought  is  to 
prevent  the  doing  of  Inisincss  on  Sunday. 

3.  An  Injnnctiou  wilt  not  be  granted  to  re- 
strain the  breach  of  a  covenant  on  the  ground 
that  the  acts  conu>liUned  of  are  crlminaJ. 

BlU  In  chancery  by  the  Ocean  City  AssocJa- 
tl«n  against  Samuel  SChurch  to  restrain  the 


Th^tlon  of  a  coTenant  In  a  deed.  On  motioo 
for  preliminary  Injunction.  Order  to  show 
cause  and  the  ad  interim  restraint  dlsmlased. 

Charles  E.  Sheppard,  for  complainant.  G 
L.  Cole,  bn-  defendant 

GBEY,  T.  O.  The  conqilalnant  In  thla  HI 
Is  a  corporation  of  this  state,  which  has  woiA 
land  at  Ocean  Oltgr  to  a  person  under  whtna 
the  defendant  has  posses^n  by  a  deed  eoa- 
talnlng  a  restrictive  coreuant  to  fha  vStet 
that  *'no  business  of  any  kind  whaterer  ahsl 
be  carried  on  upon  the  said  premises  upoa 
the  Lord's  day,"  etc.  By  the  deeds  pasring 
the  title  by  sueceulTe  st^  to  tbe  defoid- 
anfs  landlord,  this  and  otber  restiletlMs 
were  notlfled  to  the  grantees,  and  by  then 
accepted.  The  Mil  alleges  that  the  dtfend- 
ant,  for  pay,  drivers  bathing  snlta  and  per- 
mits the  use  of  bath  houses  on  this  demised 
property  upon  the  Lord's  day,  in  breach  of  the 
corensnt  and  prays  that  be  may  be  oijolned 
from  sudti  breaches.  An  order  to  show  cause 
why  a  preliminary  Injunction  should  not  Is- 
sue was  allowed,  and  upon  Oie  coming  ta 
of  the  order  tbe  defendant  answered  the  bm. 
substantially  admitting  the  acts  alleged,  but 
averring  that  the  deeds  Imposing  the  restric- 
tion referred  to  contained  many  olhera  whidk 
hare  for  years  been  <^ienly,  perslstenfly.  and 
numerously  violated.  As  to  the  particular  re- 
striction prohibiting  buBlness  on  Sunday,  the 
defendant  states  and  proves  that  fOr  m  num- 
ber of  years  he  and  others  have  conducted  the 
bathing  business  upon  that  day  upon  lands 
formerly  owned  by  complainant  and  convey- 
ed under  like  restrictions,  and  that  the  sale 
of  Ice  cream  and  cigars,  the  butchering  hnsl- 
ness.  and  the  hiring  of  boats  have  been  eon- 
ducted  on  Stmday  at  Ocean  City,  on  these 
lands,  without  Interference,  notwIthatandUig 
the  restrictions  In  the  deed;  that  the  com- 
plainant's own  tenants  have  during  the  past 
summer,  and  for  years  befbre  that  time,  con- 
ducted on  Sunday  a  bathhig  buslneaa  Imme- 
diately adjoining  the  defendant's  place:  that 
defendant  has  spent  910,000  In  building  and 
enlarging  hto  bathing  establishment  and 
has  for  10  years  carried  on  a  Sunday  bathing 
business,  and  that  complainant  has  never  be- 
fore taken  any  legal  action  to  enforce  the  re- 
strictions against  defendant  ot  otber  bath- 
house keepers,  and.  If  complainant  Is  permit- 
ted to  stop  Sunday  bathing  now,  It  will  de- 
prive tiie  defendant  of  all  profit  from  bis  io- 
vestment  Tbe  complainant  insists  that  this 
Is  matter  In  confession  and  avoidance,  anA 
cannot  be  considered  on  this  application  for 
a  preliminary  Injunction,  and  cites  Carson  v. 
Coleman,  11  N.  J.  Eq.  109,  as  sustaining  that 
position.  That  decision  declared  that  It  is 
tbe  practice  of  this  court  In  cases  where  as 
Injunction  has  been  allowed,  not  to  dissolve 
It  upon  an  answer  setting  up  new  matter, 
not  responsive  to  the  bill.  Numeroos  ded- 
\  slons  recognise  the  rule.  Railroad  Co.  v. 
Thomas,  21  N.  J.  Eq.  SOS;  Johnston  v.  Caaw, 
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26  N.  J.  Bq.  311!.  The  defense  here  made  to 
the  allowance  of  a  preliminary  Injunction  pre* 
■enti,  however,  the  additional  question  of  the 
laches  of  the  complainant  in  applying  Cor  this 
remedy.  The  coTenant  In  question  -  was  re- 
strictive of  the  nse  which  the  defendant 
mlgbt  make  of  the  property  In  his  posses- 
slOD.  Like  covenants  Imposed  t>y  the  same 
grantor  appear  to  have  restrained  other  gran- 
tees of  the  complainant,  and  the  proof  shows 
that  for  years  there  has  been  such  open,  con- 
tinued, and  notorious  breaches  of  the  restric- 
tions by  the  defendant  and  other  grantees, 
Inclndii^  complainant's  own  tenants,  that  It  Is 
Impossible  to  t)eileve  they  escaped  the  com- 
plainant's notice.  No  legal  steps  appear  to 
have  been  taken  to  enforce  these  covenants 
against  defendant  and  other  bath-tionse  keep- 
en,  and  the  d^endant  has  spent  lai^e  sums 
of  money  in  improving  his  property,  relying 
upon  the  apparent  abandonment  of  the  re- 
strictions by  the  complainant 

In  cases  of  this  character  it  Is  the  duty  of 
a  covenantee,  If  he  desires  to  invoke  the  aid 
of  this  court  to  restrain  breaches,  to  make 
bis  application  with  due  diligence;  else,  be- 
cause of  his  laches,  a  restraint  will  be  denied 
bim.  Roper  v.  Williams,  1  Turn.  &  B.  18. 
was  a  case  where,  under  a  general  plan,  a 
covenant  restricting  to  a  certain  character  of 
building  was  Imposed  upon  the  grantees  of  a 
common  grantor.  Repeated  violations  of  the 
covenant  were  permitted  for  some  four  or 
five  months.  Then  a  bill  was  filed  against 
ft  later  oCtendlng  grantee,  seeking  to  restrain 
falm  from  building  In  disregard  of  the  cov- 
enant Lord  Bldon  declared  that  in  cases  of 
tbls  nature  very  little  la  sufficient  to  show 
acquiescence,  and  courts  of  equity  will  not  In- 
terfere unless  the  most  active  diligence  has 
t>eeD  exerted  throughout  the  whole  proceed- 
ing. In  every  case  of  this  sort  the  party  In- 
jured is  bound  to  make  immediate  applica- 
tion to  the  court  In  the  first  Instance,  and 
cannot  permit  money  to  be  expended  by  a 
person,  even  though  he  has  notice  of  the  cov- 
enant, and  then  apply  for  an  Injunction.  See, 
also.  Peek  v.  Matthews.  L.  R.  3  Bq.  Cas.  615. 

The  complainant  insists  that  It  is  oitltled 
to  special  consideration  In  Its  effort  to  re- 
strain a  breach  of  this  covenant  because  It 
la  seeking  to  enforce  the  observance  of  the 
religious  obligations  to  keep  the  Sabbath 
holy,  and  Its  application  Is  In  aid  of  the  pro- 
taiblttons  of  the  vice  and  immorality  acts 
against  the  doing  of  business  on  Sunday. 
This  court  will  aid  by  its  remedies  in  the 
enforcement  of  all  lawful  covenants,  where 
the  applicants  appear  to  have  an  equitable 
right  to  tbelr  use.  But  it  cannot  excuse 
from  the  obllgaUon  of  diligent  application,  be- 
cause the  remedy  sought  would,  if  granted, 
enforce  a  religious  duty,  whether  of  a  Chris- 
tian or  a  Hebrew.  So  far  as  the  complain- 
ant seeks  the  aid  of  this  court  because  the 
acta  of  the  defendant  are  obnoxious  to  the 
Ttce  and  Immorality  acts,  and  In  the  nature 
«f  s  crime,  Oien  !■  the  Ugbert  antborlty  tor 


the  reftual  to  allow  an  InJonctloD  simply  t» 
prevent  the  commission  of  a  crime.  Lcml 
Eldon  In  Gee  v.  Pritchard,  2  Swanst  413,  de- 
clared that  the  conrt  had  no  JnrlBdlctlon  to 
prevent  the  commission  of  crimes.  This  does 
not  deny  the  preventive  Jurisdiction  of  this 
court  to  protect  prt^rty  from  a  threatened 
act  which,  if  completed,  would  ^ve  a  right 
of  action.  Emperor  v.  Eossuth,  3  De  Gex,  F. 
ft  J.  240.  But  If  the  act  to  be  restrained 
constitutes  a  crime  only,  and  Is  not  destruc- 
tive of  property,  nor  of  a  character  which 
will  result  In  pecuniary  damage,  an  Injunc- 
tion will  not  be  allowed.  It  is  quite  obvious^ 
therefore,  that  the  supposed  criminal  phase 
of  the  acts  of  the  defendant  cannot  be  con- 
sidered by  this  court  as  a  ground  for  equi- 
table relief.  If  the  furnishing  the  means  for 
a  Sunday  bath  Is  the  conducting  of  business 
obnoxious  to  the  criminal  law,  that  law  af- 
fords remedies  quite  as  Immediate  In  their 
restraint  upon  the  criminal  as  is  the  process 
of  this  conrt  This  rrilef  has  always  bees 
at  hand,  and  may  yet  be  Invoked  without 
liability  to  the  reply  that  the  prosecutor  has 
by  delay  acquiesced  In  the  wrongdoing.  It 
may  be  suggested  that  the  affording  the  op- 
portunity for  a  Sunday  bath  is  vrithin  the  ex- 
ception. In  the  vice  and  immorality  acts,  that 
it  is  a  work  of  necessity  or  of  (diarity,  bat 
this  Is  a  matter  which  must  be  left  to  the  de- 
termination of  anothw  conrt  The  stated 
breaches  of  the  covenant  do  not  appear  to 
Inflict  any  pecuniary  loss  upon  the  com- 
plainant nor  has  their  public  perslstrat  char- 
acter heretofore  led  the  complainant  to  ap- 
plj  for  a  restraint  As  preliminary  Injunc- 
tion might  be  the  cause  of  great  pecuniary 
loss  to  the  defendant  I  see  no  sufficient  rear 
son  to  change  the  rituatlon  pending  the  suit 
from  that  In  which  the  complainant  has  for 
some  years  been  content  to  leave  It  X  will 
advlM  an  order  dismissing  the  order  t»  show 
cause  and  Hm  ad  Interim  restraint 


DODD  et  aL  T.  LINDBLBT. 
(Court  ct  Brrors  and  Appeals  ef  Now  Jccaer. 
Dec  7, 
Dissenting  opinion. 
For  majority  opinion,  see  41  AU.  7B4. 

MAGIE,  C.  J.  Appellant's  ancestor,  Calvin 
Dodd,  was  executor  of  Stephen  H.  Dodd,  de- 
ceased, and  neglected  to  record  a  mortgage 
made  to  him  to  secure  the  payment  of  money 
which  was  or  might  become  assets  of  Ste- 
phen's estate.  By  that  neglect  the  money 
was  lost.  Respondent  Is  a  beneficiary  under 
Stephen's  will.  Calrln  Dodd's  estate,  which 
has  come  to  appellant  by  will,  was  not  In- 
creased In  amount  or  enhanced  In  value  by 
reason  of  Oalvln's  mlsc<»iduct.  There  Is  no 
ground  to  claim  that  equity  should  require 
appellant  to  surrender  property  received  by 
him  from  bis  ancestor,  because  Us  ancestor 
acquired  It  br  fraud.  It  Je  «he 
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•f  waat*  committed  hj  «d  executor.  For 
nicli  waste  an  action  against  the  executors 
and  administrators  of  tbe  defaulting  executor 
was  expressly  given  bj  section  3  of  the  "Act 
concerning  executors  and  the  administration 
and  distribution  of  intestates'  estates,"  passed 
March  2,  1795  (Rer.  Laws,  174).  The  provi- 
sions of  that  section  have  continued  In  our 
legislation  to  this  day,  and  are  now  contained 
In  secUoo  6  of  the  act  of  like  title.  2  Gen. 
St  p.  1426.  By  the  same  legislation,  an  ac- 
tion waa  expr»Bly  given  against  executors 
or  administrators  for  the  torts  of  the  testator 
or  Intestate.  Since  1797.  heirs  and  devisees 
have  been  by  statute  made  liable  to  action 
by  creditors  of  the  testator  or  the  Intestate 
ancestor.  But  do  legislation  has  ever  Im- 
posed upon  heirs  or  devisees  or  legatees  a 
liability  to  action  for  waste  or  torts  commit- 
ted by  the  ancestor  or  testator.  No  such  lia- 
bility existed  at  common  law,  and  I  cannot 
concur  in  tbe  notion  that  it  can  be  Imposed 
by  a  court,  in  the  absence  of  legislation. 
Whether,  when  a  judgment  has  been  recov- 
ered at  law  in  an  action  against  a  personal 
representative  for  the  waste  or  tort  of  the 
testator  or  Intestate,  and  there  Is  a  deficiency 
of  personal  assets,  lands  descended  or  devised 
may  be  resorted  to  to  satisfy  tbe  judgment, 
otherwise  than  by  an  order  for  sale  obtained 
In  the  orphans*  court,  need  not  be  considered. 
The  doctrine  of  Houston  v.  Levy's  Ex'r,  44 
N.  J.  Eq.  6,  12  AU.  671,  Is  novel,  and  I  think 
the  case  stands  alone;  but,  If  sound.  It  Is 
Inapplicable  here,  because  no  judgment  was 
•ver  recovered  at  law.  Nor  Is  there  any 
(round  to  claim  that  a  trust  relation  was 
created,  for,  if  Calvin  bad  collected  tbe  mon- 
^  on  tbe  mortgage.  It  would  have  been  mere- 
ly assets  in  his  hands  for  the  payment  of 
debts  and  for  distribution.  For  this  reason 
I  am  constrained  to  vote  to  tsvwaeb 


HAVER  V.  CENTRAL  R.  GO. 
(Gonrt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  14,  1898.) 

OlBaiBRS— DUTT  TO  FaSSKNORHS  —  LlABILITT  VOR 

Assault  by  Emplotb. 
A  carrier  of  pasBeneers  Is  liable  in  that 
capacity  for  Injurfes  to  a  passenger  resulting 
from  ao  aasanlt  by  one  of  Its  employds.  al- 
though he  was  not  acting  within  the  scope  of 
Us  employment. 

Error  to  circuit  court  Hudson  county; 
Nevlus.  Judge. 

Action  by  Wilson  J.  Haver  against  the  Oen- 
tral  Railroad  Company.  From  a  judgment  of 
nonsuit,  plaintiff  brings  error.  Reversed. 

The  declaratltm  In  this  case  Is  In  tort  It 
avers  that  the  plaintiff  boarded  one  of  the 
trains  of  the  defendant,  the  Central  Railroad 
Oompany,  a  common  carrier  for  the  trans- 
portation of  passengers  and  baggage  l}etween 
the  city  of  Elizabeth  and  Bayonne,  and  that 
he  did  thereupon  pay  the  said  defendant  his 
tan  for  passage;  that  wbUe  a  paasenger  aa 


ofwesaid.  and  travrilng  In  the  train  of  the 
said  CMnpany,  he  was  then  and  then  Insult- 
ed and  abused  by  one  Slmem  D.  Apgmr,  a 
baffgage  master  In  the  employ  of  the  defend- 
ant and  with  force  and  arms  was,  wlCbont 
cause  w  provocation,  assaulted  by  tbe  aaid 
employe  of  said  company,  whereby  the  plain- 
tiff was  Injured,  wherefore  he  claims  dam- 
ages In  the  sum  of  910,000.  The  facts  as 
they  appeared  in  evidence  wm  that  the 
plaintiff  in  December  last  took  paaaace  hi 
the  defendant's  cars  at  ffllaabettiport  for 
Bayonne^  Bergen  Point;  that  he  took  his  seat 
In  tbe  passenger  compartment  of  the  ba^age 
car;  that  the  baggage  master  Immediately 
demanded  his  fare,  which  the  plaintiff  re- 
fused to  give  to  him.  and  so  the  ba^age 
master  passed  along  and  called  the  cob- 
ducbv,  and  the  condnctor  came  In;  that,  as 
soon  as  the  conducts-  came  in.  he  paid  him 
his  fare.  Then  the  ^ntiff  teatlfled:  "As 
I  was  paying  my  fare  the  tMggM*  master 
stood  by  tbe  door,  and  the  conductor  went 
out  of  the  door;  and  he  passed  alone  ud 
said,  *You  son  of  a  bitcbl  I  am  notioncd  to 
punch  the  face  off  you;"  and  he  srabt>ed 
hold  of  me  and  shook  me,  where  I  sat  In  the 
seat  The  oUier  passengers  interfered,  and 
he  broke  away  from  me.  He  was  In  the 
center.  He  tackled  me  again,  and  atrucfc 
me  with  all  the  vengeance  be  had.  I  avoid- 
ed the  blow  by  keeping  dose  to  him.  and  he 
ran  me  along  tbe  alsle^  and  slammed  me 
against  the  water  cooler.  Finally  be  let  go 
of  me,  and  threw  me  into  tbe  aisle  of  the 
car,  against  the  other  seats."  On  this  evi- 
dence on  the  part  ot  the  plaintiff  the  court 
granted  a  nonsuit,  wh«%upiai  the  pifli^f** 
sued  out  this  writ  of  error. 

Roberson  A  Demarest,  for  plaintiff  in 
ror.   John  L.  Oonover,  tor  defendant  in  «^ 
ror. 


DEPUE,  J.  (after  stating  the  facts).  A 
master  is  liable  for  the  trespass  of  his  serv- 
ant committed  within  the  scope  ot  bis  aa< 
thnlty,  even  though  In  exercising  his  au- 
thority he  uae  unnecessary  violence;  but  for 
a  trespass  committed  by  the  servant  wlll- 
fnlly,  or  of  his  own  malice,  und^  coUx  of 
discharging  the  duties  of  his  employmeot 
or  where  he  baa  gone  beywid  the  line  of  his 
du^  to  commit  a  trespass,  the  master  will 
not  l>e  liable.  This  rule  of  law,  where  tbe 
relation  of  maatw  and  servant  exists,  qucod- 
trolled  by  other  circumstancea,  Is  wM  settled. 
It  was  so  decided  by  this  court  In  Brokaw  r. 
TransportatitHi  Co.,  32  N.  J.  Law,  328.  Tbe 
action  In  that  case  was  in  trespass,  for  eject- 
ing tbe  plaintiff  with  force  and  arms  out  of 
the  car  of  the  railroad  company  "while  be 
was  travding  In  said  car,"  and  the  case  was 
iKfore  the  court  on  demurrer.  Whether  tbe 
plaintiff  was  lawfully  a  passenger  In  the 
company's  car,  and  entitled  to  the  privileges 
and  protection  due  from  the  carrier  to  its 
passenger^  does  not  spvear  la  the  cBsa.  Tin 
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plaintiff  In  ttils  ca«e  became  a  passenger  lA 
the  defendant's  car,  and  at  the  time  of  this 
occarrence  had  paid  his  fare  to  the  con- 
ductor, and  was  entitled  to  all  the  rights,' 
privileges,  and  protection  which  the  law  ac- 
cords to  passengers,  and  subject  to  the  duties 
and  liabilities  which  the  law  imposes  on  a 
carrier  for  the  safety  of  Its  passengers.  The 
case  now  before  the  court  depends,  not  upon 
the  law  of  Ilabllt^  of  a  master  for  the  acts 
of  his  servants,  but  upon  the  duty  Imposed 
on  the  railroad  company  in  the  carriage  of 
fbe  plaintiff  as  a  passenger.  The  duty  of  a 
carrier  of  passengers  Is  to  safely  end  secure- 
ly carry  persons  who  bear  to  it  the  relation 
of  passengers.  The  carrier  is  under  obliga- 
tion to  oae  the  utmost  care  and  diligence  Id 
providing  suitable  and  sufficient  vehicles  for 
the  c<mvejance  of  its  passengers^  to  carry 
the  passenger  therein  to  the  end  of  his 
route,  to  protect  him  against  assault  and 
other  111  treatment  by  those  employed  by  and 
under  the  carrier's  control  wlille  on  the  way, 
and  to  exercise  the  utmost  vigilance  and  care 
in  maintaining  order  and  guarding  the  pas- 
senger against  vl<rience,  from  whatever 
source  arising,  which  might  reasonably  be 
anticipated  or  naturally  expected  to  occur  In 
view  of  all  the  circumstances,  and  the  num- 
ber and  character  of  persMiB  on  board. 
Cot^y.  Torts,  644;  S  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  541.  In  the  application  of  this  prin- 
ciple, the  grade  of  the  employd  by  whom  the 
injury  waa  done,  or  the  scope  of  his  em- 
ployment, la  immaterial.  The  courts  of  Eng- 
land seem  to  apply  to  such  a  situation  the 
ordinary  rule  that  prevails  as  between  mas- 
ter and  servant  All^n  v.  Railway  Ck>.,  U 
B.  6  Q.  B.  65;  Walker  v.  Railroad  Co.,  L.  R. 
6  C.  P.  640;  Railway  Co.  v.  Broom,  6  Exch. 
S14.  In  Isaacs  v.  Railroad  Co.,  47  X.  Y.  122, 
the  court  of  appeals  of  New  York  held  that 
the  defendant  was  not  liable  for  the  act  of 
the  ccmductor  in  pushing  a  passenger  from 
the  car  while  It  was  In  motion.  The  decision 
was  pnt  npon  the  ground  that  the  act  of  the 
conductor  was  a  wanton  and  willful  tres- 
pass, not  In  the  performance  of  any  duty  to, 
or  any  act  authorised  by,  the  defendant,  and 
therefore  die  defendant  was  not  liable.  This 
case  was  overruled  In  Stewart  v.  Railroad 
Oo.,  90  N.  Y.  688.  In  that  case  the  plaintiff, 
while  a  passenger  on  one  of  the  defendant's 
street  cars,  was  unjustifiably  attacked  and 
beaten  by  the  driver,  who  also  acted  as  con- 
ductor. It  was  held  by  the  court  that  the 
rule  relieving  the  master  from  liability  for 
a  malicious  injury  Inflicted  by  his  servant 
when  not  acting  In  the  scope  of  his  employ- 
ment did  not  apply  as  between  a  common 
carrier  of  passengers  and  a  passenger,  and 
the  principle  waa  affirmed  that  a  common 
carrier  undertakes  to  protect  the  passenger 
against  any  Injury  arising  from  the  negli- 
gence or  willful  miscoodnct  of  Its  servants 
while  engaged  In  performing  a  duty  which 
the  carrier  owes  to  the  passenger.  Isaacs  v. 
Ballroml  On,  was  set  aside;  In  the  decWon 


of  this  ease,  on  the  grotmd  that  that  esM 
had  been  determined  by  the  court  upon  tke 
assumption  that  the  rule  of  the  master's 
llablli^  for  the  assault  of  a  servant  commit- 
ted np<Hi  a  perscm  to  whom  the  master  owed 
no  duty  was  appllcaUe  to  that  case.  Stew- 
art V.  Railroad  Co.  was  affirmed  and  follow- 
ed In  Dwlnelle  v.  Railroad  Oo..  120  N.  Y.  IIT. 
24  X.  E.  318,  In  which  It  was  held  that,  what- 
ever be  the  motive  that  incites  the  servoat 
to  commit  an  unlawful  and  improper  act 
towards  the  passenger  during  the  existence 
of  the  relation  of  carrier  and  passenger,  the 
carrier  Is  liable  for  the  act.  and  Its  natural 
and  legitimate  consequences.  This  liability 
was  deduced  from  the  obligation  of  the  car- 
rier to  protect  the  passenger  against  any  la- 
Jury  from  negligence  or  wlllfol  mlscuiduct 
of  Its  servants  while  it  performed  its  at»- 
tract  to  carry.  In  some  of  the  cases.  In  ds- 
flning  the  liability  of  a  carrier  of  passengem 
for  the  wUlful  acts  of  his  servants,  the  ex- 
pression "within  the  scope  of  employment." 
or  "in  the  line  of  duty,"  is  used.  Neithnr  oC 
these  expressions,  in  the  usual  sense,  la  a^ 
pllcable  to  this  subject,  except  as  descrtptlve 
of  circumstances  under  which  the  liability  aC 
the  carrier  is  nncballenged.  Thus  in  SteaM- 
boat  Co.  T.  Brockett,  121  U.  S.  638,  7  Sup.  Ot 
1030.  the  court  held  that  a  commtm  carrier 
undertakes  abstriutely  to  protect  his  pas- 
sengers against  the  misconduct  or  negligeaoe 
of  his  own  servant  employed  in  executing  the 
contract  of  tran^iortation,  and  acting  with- 
in the  general  scope  of  his  employment.  la 
that  case  the  action  was  founded  upon  aa 
assault  committed  by  a  servant  upon  a  pas- 
senger in  enforcing  rules  and  regulations  sf 
the  company,  and  consequently  the  act  was 
done  while  the  servant  was  acting  within  tke 
general  scope  of  his  employment  The  case 
did  not  call  for  the  consideration  ot  the  lia- 
bility of  the  master  under  other  drcumstaa- 
ces;  and  It  will  be  observed  that  Mr.  Jus- 
tice Harlan.  In  delivering  the  opinion  of  the 
court  quotes  with  apparent  approbation  the 
principle  adopted  in  Stewart  v.  Railroad  0*^ 
90  X.  Y.  588-591,  that  a  common  carrlw  Is 
bound,  as  far  aa  practicable,  to  protect  Us 
passengers,  while  being  conveyed,  from  via- 
lence  committed  by  strangers  and  co-pas- 
sengers, and  undertakes  absolutely  to  pro- 
tect them  against  the  misconduct  of  his  ows 
servauts  engaged  In  executing  the  contract. 
The  expressions  above  quoted,  used  In  the 
cases,  seem  to  mean  nothing  more  than  that 
the  carrier  is  not  liable  for  the  acts  of  the 
servant  when  he  Is  off  from  the  duties  of  his 
employment,  and  consequently  not  employ- 
ed In  executing  the  carrier's  contract  of 
transportation.  In  Pendleton  v.  Kinsley,  S 
aitt.  416.  Fed.  Oas.  No.  10.922.  the  suit  was 
against  the  owner  of  a  steamboat  on  which 
the  plaintiff  was  a  passengw.  A  dispute 
arose  between  the  plaintiff  and  the  clerk 
about  the  payment  of  fare.  Subsequent^ 
the  plaintiff  was  assaulted  by  the  clerk  sa 
board  the  tsskI.  and  dnrlug  the  ssjbm  tx^ 
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Tbe  <Mense  wu  that  Hi*  elvk  wu  not  at 
ttitf  time  of  tbe  mauult  acting  Id  the  course 
»f  his  employment,  and  therefore  the  owner 
of  the  Teasel  was  not  reapmiaible  for  his 
acts.  Mr.  Jnstlce  Qlflord,  In  OTermllng  the 
defense,  said  that  '^e  prbiclples  of  law  ai^ 
pllcable  In  Utl^atkms  growing  out  of  the  re- 
lations of  principal  and  agent  or  master  and 
servant  are  not  the  principles  which  fully 
define  the  rights,  duties,  obligations,  and  lia- 
bilities of  the  parties  to  this  controversy." 
Speaking  of  the  defense,  the  learned  Judge 
said:  "Adjudged  cases  may  be  referred  to 
which  support  that  proposition  without 
qnallQcatlon,  but  they  do  not  give  full  scope 
and  effect  to  the  obllgatloo  which  the  car- 
rier assumes  towards  his  passenger,  nor  to 
the  rights  and  duties  which  those  relations 
create  and  Imply.  Passengers  do  not  con- 
tract merely  for  ship  room  and  transportation 
from  one  place  to  another,  but  they  also  con- 
tract for  good  treatment  ud  against  per- 
sonal mdeneas  and  every  wanton  Interfer- 
ence with  their  persona^  either  by  the  carrier 
•r  his  agent  employed  In  the  management  of 
the  ship  or  other  conveyance,  and  for  the 
folflllment  of  those  obligations  the  carrier 
Is  responsible  as  principal;  and  the  Injured 
party,  In  case  the  oUIgatlon  of  good  treat- 
ment li  broken,  whether  by  the  principal  or 
his  employes,  m^  proceed  against  the  carrier 
as  the  party  iMund  to  make  compensation 
for  the  breach  of  the  obligation."  Tbe  above 
extract  from  Pendleton  v.  Kinsley  Is  quoted 
with  lytpcobadon  In  Bryant  v.  Rich,  106 
Mass.  UO-180.  The  liability  of  the  carrier 
In  such  casea  rests  upon  the  principle  that  he 
has  engaged  to  perform  cfftain  duties,  and 
has  selected  his  own  servants  for  the  per- 
formance of  those  duties,  and  hence  an  as- 
sault by  an  employ^  la  a  breach  of  the  duty 
of  the  carrier  to  his  passenger.  Tbls  sub- 
ject Is  discussed  by  Mr.  Elliott  as  follows: 
"There  Is  much  apparent  conflict  among  the 
authorities  upon  this  subject,  but  we  think 
MHue  (4  it  to  due  to  the  use  of  the  term  'scope 
of  employmoit.*  or  'line  of  duty*  In  a  differ- 
ent sense  in  different  cases,  or  to  a  failure  to 
iriace  the  decision  on  the  correct  ground.  It 
to  not  merely  a  question  of  negligence  in  inch 
eases,  nor  is  It  a  question  strictly  depending 
upon  the  settle  of  the  servant's  particular 
employment.  It  Is  a  question  of  the  abso- 
Inte  duty  of  a  railroad  company  to  its  pas- 
sragers  as  long  as  that  relation  subsists,  and 
a  breach  of  that  duty  on  its  part,  whether 
caused  by  the  willful  act  of  an  employd  ot 
not.  •  •  •  Either  the  company  or  tbe  pas- 
sengers must  take  the  risk  of  Inflrmltles  of 
temper,  maliciousness,  and  misconduct  of  the 
employes  whom  tbe  company  has  placed  up- 
on the  train,  and  to  whom  It  has  committed 
tbe  discharge  of  Its  duty  to  protect  and  look 
after  the  safety  of  Its  passengers.  A  paa- 
•enger  has  no  control  over  them,  and  the 
eompany  alone  has  the  power  to  s^ect  and 
nmove  than.  It  to  therefore  but  Just  to 
tbe  oompany,  rather  than  the  pa»- 


smgen,  take  this  risk,  and  to  hold  It  respon- 
sible.- 4  nUott,  B.  R.  I  1638.  The  case* 
on  this  subject  In  the  courts  of  our  sister 
states  are  not  harmonious,  but  the  great 
weight  of  authority  to  In  favor  of  the  doc- 
trine declared  by  the  New  York  cases  which 
have  been  cited.  The  declslcms  are  collected 
In  an  elaborate  note  to  5  Am.  &  Eng*.  Enc 
Law  (2d  Ed.)  541-648.  It  is  quite  uoneces- 
sary  to  reproduce  them  here.  Tbe  doctrine 
that  a  common  carrier  of  passengers  ander- 
takes  to  carry  a  passenger  safely  and  secure- 
ly Is  nowhere  Impugned,  and  to  apply  to  as- 
saults upon  a  passenger  by  tme  of  Its  em- 
ployes the  doctrine  that  rests  solely  upon 
the  relation  of  principal  and  agent  la  to  over- 
look the  peculiar  obligation  that  rests  upon 
the  carrier  of  passengers,  and  the  liability 
which  resnlto  from  the  failure  to  discharge 
that  obligation.  In  actions  against  common 
carriers,  the  ptolntlff  may  sue  In  assumpsit 
on  the  contract  to  carry,  or  In  case  on  the 
c«^mon-law  duty.  1  Saund.  PI.  &  Ev.  325. 
Under  the  evidence  appearing  on  tbe  record, 
the  nonsuit  should  not  have  been  granted, 
and  tiie  Judgment  should  be  reversed. 


HENSLBB  V.  JENNINOa 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  14.  1898.) 
Wissa  oir  HoHSi  Baci — LiABiLtrr  or  Btaxk- 

HOLDBB. 

1.  A  wager  or  bet  upon  s  horse  race  to  pn>- 
hlbited  by  tbe  "Act  to  prevent  gamiug*^  (3 
Gen.  St.  p.  tnOG).  althooeb  the  race  is  not  t» 
be  mn  in  New  Jersey,  but  in  another  state 
A  stakeholder  receiving  s  deposit  on  mnrh  • 
bet  incurs  the  liability  imposed  by  the  provi- 
aions  of  that  act 

2.  A  rescisBfoD  of  such  s  wagering  contra<t 
by  the  partiea  thereto  will  not  relieve  the 
stakeholder  of  the  liability  Imposed  by  sectioa 
2  of  that  act  unless  the  deposit  has  been  re- 
turned. Qiitere  whether  the  return  of  the 
depoRit  will  relteve  him  from  other  UabfUties 
under  the  art 

8.  A  coDRent  of  the  loser  of  such  a  wag« 
that  the  stakeholder  should  pay  to  the  winner 
a  part  of  the  stakes  deposited,  on  conditinD 
that  the  loser  Rhniild  alfio  be  paid  a  part  there- 
of, which  condition  the  stakeholder  does  not 
perform,  will  not  relieve  him  of  the  lialnlities 
tmpwied  by  the  set  Quiere  whether  a  pay- 
meat  after  the  event  to  the  winner,  upon  the 
nnoonditionnl  consent  of  the  loser,  wUl  relieve 
tbe  atakeholder. 

Dixon,  Of^Unik  ud  Yfedenbttrgh.  JJ.,  dii- 
seating. 

(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Essex  county;  Child. 
Judge. 

Action  t>y  Robert  J.  Jennings  against 
Adolpb  Hensler.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Afilnned. 

Samuel  Kallsch,  for  plalnttfT  in  error.  B3- 
win  B.  Williamson,  for  defendant  In  error. 

MAGIE,  O.  J.  The  record  brought  here  by 
this  writ  discloses  a  declaration  in  debt  a 
plea  of  nil  debet,  a  trial  of  the  toeue,  and  a 
Judgment  upon  a  verdict  In  favor  vi  Jen- 
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nings,  the  defendant  In  error,  and  aigainat 
Heneler,  the  plaintiff  In  error.  The  assign- 
menta  are  directed  solely  at  errors  alleged  to 
k&r«  been  committed  on  the  trIaL  There  Is 
no  guieral  assignment  nor  any  directed  at 
the  record. 

The  assignments  to  the  refusals  of  the  trial 
Judge  to  grant  a  uonsatt  or  to  direct  a  venllct 
for  Hen^der,  and  to  his  direction  for  a  verdict 
In  favor  of  Jennings,  may  be  conveniently 
considered  together.    The  bills  of  exception 
show  that  Jennings  had  made  a  bet  or  wager 
of  $500  with  one  Meyer,  npon  the  result  of 
a  horse  race  between  the  respective  horses 
of  Meyer  and  Jennings.  The  wager  was  made 
hi  New  Jersey,  but  by  Its  terms  the  race  was 
to  take  place  In  New  York.    Pursuant  to  the 
terms  of  the  bet,  Jennings  deposited  his  $000 
with  Hensler,  who  was  agreed  upon  as  a 
stakeholder  by  the  parties,  and  Hensler  re- 
ceived the  money  In  New  Jersey.   The  ac- 
tion of  Jennings  was  to  enforce  a  liability  of 
Hensler  (dalmed  to  arise  under  the  provisions 
ot  "An  act  to  prevent  gaming."  Revision 
approved  March  27, 1874  (2  Gen.  St  p.  1606). 
In  support  of  the  motion  to  nonsuit,  Hender 
contended  that  no  liability  arose  under  that 
met,  because  the  event  on  which  the  wager 
was  laid  was  to  be  decided  In  another  state, 
and  there  was  no  evidence  that  It  was  pro- 
hibited by  the  laws  of  that  state.   The  act 
hnpoees  a  llabOl^  upon  a  stakeholder  by  two 
«f  Its  sectiona    By  section  2,  any  person 
who  deposits  money  with  a  stakeboMer  upon 
ttie  event  of  a  wager  prohibited  by  that  act 
•r  by  any  law  of  the  state  may  sue  tor  and 
recover  the  same,  whether  the  money  has 
been  paid  over  or  the  wager  has  been  lost  or 
not    By  section  fi.  one  who  loses  money 
vpon  a  wager  prohibited  by  section  1  of  the 
act  may  sue  for  and  recover  It  from  the 
stakeholder,  whether  be  has  paid  It  over  or 
aot,  but  such  suit  must  be  brought  within 
six  calendar  months.    Both  sections  give  an 
action  of  like  character  against  the  winner 
•r  any  person  receiving  such  money  for  him. 
By  section  4  of  "An  act  to  prevent  horse  ra- 
cing." passed  February  15,  1811  (Rev.  Laws 
1821,  p.  560),  a  similar  action  was  given  to  a 
loser  of  money  bet  on  a  horse  race,  bnt 
against  the  winner  or  his  agent  only.  By 
section  4  of  "An  act  to  prevent  gaming," 
passed  February  8,  1797  (Rev.  Laws  1821, 
p.  2S7),  a  like  action  was  given  for  money  lost 
upon  bets  npon  certain  prohibited  forms  of 
gaming.    The  actions  In  both  cases  were  lim- 
ited to  be   brought  within   six  calendar 
montha    Notwithstanding  the  provisions  of 
these  acts  did  not  Impose  a  liability  npon  a 
stakeholder  to  retnm  money  deposited  with 
him  upon  wsgers,  which  were  declared  Illegal 
by  thoee  acts.  It  was  held  In  the  supreme 
eourt  that  snch  mmey  could  be  recovered 
from  him  by  the  depceltor  if  demanded  be- 
fore payment  to  the   winner.    Moore  v. 
Trippe,  20  N.  J.  Law,  263;  Huncke  v.  Fran- 
ks, 27  N.  J.  Uiw,  S6;  Sntpbln  v.  Croser,  80 
N.  J.  lAW,  207.   The  case  last  cited  was 


brought  to  tiie  court  and  reversed.  It  wab 
here  held  that,  after  the  adoption  of  the  "Act 
to  prevent  horse  racing,"  approved  March  10, 
1846  (Rev.  St.  p.  860),  which  made  a  stake- 
holder, by  accepting  the  deposit  of  stakes 
upon  a  prohibited  bet,  guilty  of  a  misdemeanor, 
an  action  could  not  be  maJotalned  by  one  of 
the  guilty  parties  against  the  stakeholder  to 
recover  m<Hiey  Illegally  staked.  Sutpbln  v. 
Croser,  82  N.  J.  Law,  462.  When  the  re- 
visers of  1874  came  to  draft  the  present  act 
to  prevent  gaming  (ubi  supra),  they  made  use 
of  the  provisions  of  section  4  of  the  act  of 
17&7  of  a  like  title,  enlarging  them  so  as  to 
Include  all  forms  of  betting  prohibited  by  sec- 
tion 1  of  the  act,  and  extending  the  liability 
to  the  stakeholder  to  answer  to  the  loser  of 
any  prohibited  bet  It  was  thus  the  present 
section  0  was  made  up.  By  section  2  of  a 
supplement  to  the  act  of  1797,  ^proved 
April  6,  1871  (Laws  1871,  p.  109),  the  same 
provisions  were  adopted  which  the  revisers 
of  1874  have  Included,  with  some  extensions 
and  modifications,  in  section  2  of  the  present 
act  The  purpose  for  which  the  provisions 
of  both  sections  relating  to  stakeholders'  lia- 
bility were  Included  In  the  act  would  seem  to 
be  to  cover  a  liability  to  an  action  tor  money 
deposited  npon  an  Illegal  wager,  in  case  tbe 
event  on  which  It  was  to  depend  never  came 
off,  and  so  the  wager  was  never  decided. 
Such  a  liability  would  not  arise  ander  sec- 
tion 6,  but  would  under  section  2.  Perhaps 
there  were  other  reaaois  for  the  Indnaion  of 
both  provisions. 

This  review  of  legislation  on  this  subject 
seems,  howevM,  to  be  unnecessary,  because 
It  appears  from  the  evidence  with  the  bllla 
of  exception  that  Jennings*  dalm  was  cover- 
ed by  the  provisions  of  both  sections.  If  tbe 
wager  was  one  prohibited;  for  the  race  was 
run,  and  Jennings'  horse  was  beaten,  and 
the  stakes  were  paid  over  to  Meyer,  the  win- 
ner, by  Hensler,  the  stakeholder. 

Recurring,  ^n,  to  tbe  contention  that  Rens- 
ler's  liability  was  not  established  because  the 
event  on  which  the  bet  was  laid  was  to  come 
off  In  another  state,  It  Is  sufflcient  to  point  out 
that  the  act  in  question  does  not  prohibit  horse 
racing.  Sadb  prohibition  is  contained  in  other 
legislation.  But  tbe  provisions  of  section  1 
of  this  act  make  unlawful,  and  therefore  pro- 
hibit all  wagers  npon  any  race.  A  race  else- 
where, and  whether  prohibited  by  the  Isws 
of  tbe  place  where  It  is  run  or  not  Is  wltbln 
tbe  plain  lan^age  and  intent  of  tbe  act  and 
a  wager  on  such  a  race  Is  prohibited.  A  like 
construction  was  given  to  similar  language  of 
the  crimes  act  (State  v.  Lovell.  89  N.  J.  Law, 
463),  and  no  other  constmction  is  reasonabla. 
The  nonsuit  was  ^erefore  properly  refused. 

The  request  for  a  direction  of  a  verdict  bi 
favor  of  Hensler  was  pressed  upon  the  trial 
Judge  on  the  single  ground  that  the  evidence, 
as  It  then  stood,  established  the  fact  that  Jen- 
nings and  Meyer  had  rescinded  the  original 
Illegal  wagering  contract  nude  in  this  state, 
and  had  thereafter,  and  In  the  atite  of  New 
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XMk,  mate  anofiMr  ctHttnct,  bj  irtildi  eiA 
ingmd  $600  the  result  of  A  noe  to  be 
there  nm  between  the  same  lionei,  tod,  in  tbe 
tftaence  of  proof  that  such  ft  rontact  «u  pn>- 
bOrited  In  New  Turk,  this  aetioi  could  not  be 
meinUhwiL  Tbe  trial  Judge  bdd  that  the  evi- 
dence wu  Inaoflldent  to  eatahliah  a  readaalon 
of  the  nievBl  contract  made  In  this  stat^  and 
X  entirely  cuicur  tn  his  ooodiisian.  But  It  Is 
now  contended  that  there  was  evidence  of 
sndi  rescbwictt  saffldokt  to  to  to  the  JU17,  and 
that  It  was  error  to  dbect  a  verdict  for  Jen- 
nings, because.  If  the  Jury  bad  foaad  Buch  re- 
scission, the  action  was  not  maintainaUe.  But 
I  am  unable  to  yield  to  thta  contention.  We 
are  not  called  upcm  to  determine  what  would 
have  been  the  effect  of  a  return  to  JemUnKS  of 
tbe  money  be  bad  deposited,  after  a  rescission 
of  the  illegal  wager  by  him  and  Meyer.  Tbe 
case  shows  that  the  money  ^as  not  returned. 
The  UabOlty  of  il^isler,  under  section  2  (tf  the 
mA  In  question,  anae  Immedlatdy  upon  his  re> 
oeptkm  of  the  stakes  jspaa  the  Illegal  wager, 
and,  by  the  apress  terms  of  that  section,  000- 
tlnned  to  exist,  whetlier  the  wager  was  lost 
<r  not.  That  liability  was  not  deatn^ed  by  a 
Rscisslon  of  the  Illegal  contract,  whereby  tbe 
event  on  wblcb  the  wager  waa  made  did  not 
cnne  off,  at  least,  unless  the  dQMslt  was  re- 
tnnwd.  It  Is  not  Intraded  to  Intimate  that 
IC  retnm  of  the  deposit  will,  of  Itself  relieve 
from  the  liability  Imposed  by  tbe  act  Am  we 
have  seen,  an  action  Is  given  to  tbe  loser  of  an 
Illegal  wager  to  recover  of  tbe  stakeholder  his 
dqioirit  Etnt  by  section  6,  If  sndi  an  acthm 
k  not  bnmii^  flie  loser,  '"really  and  bona 
Ode  and  without  covin  or  collusion,"  within  tbe 
United  ds  aBontha,  any  person  may,  within 
a  fnrtber  period  of  six  months,  sue  for  and 
tecover  andi  d^oalt,  one  bait  for  his  own  use 
nd  the  other  half  for  tbe  use  of  the  state. 
Hw  atatnte  asema  designed  to  put  a  stakebold- 
•r  In  peril  of  a  siatntory  liability  tnd^Mident 
of  any  oantmet,  express  or  Implied,  and  It 
may  be  that,  when  the  Qneatlon  comes  to  be 
considered,  tt  will  be  necessary  to  b(dd  that  a 
■takeboldef^  UabUlty  wffl  not  be  discharged 
accept  npoD  a  payment  made  to  tiie  loser  after 
be  brings  socb  an  action  as  the  act  ocmton- 
Idates.  The  resolt  is  that  tbe  verdict  In  favw 
of  Jennlnffi  was  properly  directed,  and  most 
be  anstalned,  nntess  Uiere  was  emr  in  the  re- 
fluals  to  leave  certain  qtiestlons  to  the  Jury, 
whlcb  are  the  subject  of  other  aas^tmnenta. 

The  trial  Judge  waa  reqveated  to  charge  that 
if  tbe  contract  of  wager  was  mad^  not  in 
New  Jeewe^,  but  in  New  York,  there  could  be 
no  recovery.  HIa  refusal  was  eniepted  to,  and 
b  now  assigned  fiv  error.  Tbe  observations 
riready  made  dlqMne  of  this  objection;  for 
Hauler's  UablUty  bad  arisen  uprai  bis  re- 
ception of  a  deposit  oa  an  111^^  contract  of 
wager,  and  Oe  fiset  that  flie  wager  on  which 
the  race  was  finally  run  was  made  In  New 
York  did  not  sattsfy  or  avoid  that  tlAblllty. 

There  was  a  further  request  to  charge  that  If 
the  Jury  b^end  that  Hensler  was  requested 
by  Jennings  to  pay  over  to  Meyer  |400  out  ot 


the  tOOO  deposited  by  Jenninga,  mad  did  pay 
Meyer  In  parraance  of  that  reqoeat.  thae 
could  be  no  recovery  fw  that  anm.  Ttm  n- 
tusal  to  charge  Uils  request  waa  excepted  tm, 
and  the  exception  Is  tbe  subject  of  the  muls- 
Ing  aarignment  of  error.  The  erldcnee  oa 
which  this  request  was  predleated  wu  this: 
By  the  terms  of  tbe  wager,  ttie  atakes  were  to 
be  d^Miaited  by  a  Axed  time,  nnder  a  pen- 
alty of  a  forfettnre  of  a  part  of  the  depodt 
Before  the  race  waa  run,  Jemiinga  dairaed 
$300  as  a  forfeiture  due  him  under  those  talsa 
;  After  tbe  race  was  won  by  Heyer,  tfacfc  was 
evidence  that  Jennings  owsented  that  Hensler 
should  pay  Meyer  fSOO  of  the  money  deposit- 
ed aa  stakes,  provided  Henste  paid  him 
9200  dalmed  by  him  aa  a  fMfelt.  Henaler  n> 
fused  to  pay  Jennings  anyUilng,  and  paid  the 
wlude  $1,000  to  Meyer.  Upcm  this  eridence 
the  trial  Judge  properly  refused  to  diarge  as 
requested,  <m  the  ground  that  it  would  not 
Justify  the  Jury  In  finding  a  request  or  con- 
sent for  the  payment  of  the  $800.  Having  re- 
fused to  perform  Oie  condition  oa  whlcb  Jen- 
nings* consent  was  given.  Hauler  could  not 
claim  that  Jennings'  conduct  <v»erated  either 
as  consent  or  request  In  announcing  my  oon- 
currence  with  that  oondtufcn,  I  desire  to  ststo 
explk:idy  that  I  do  not  concede  that.  If  Jen- 
nings hsd  expressly  consented  to  or  requested 
the  paymoit  of  the  irtiole  stakes  to  Meyo, 
Hensler  would  have  been  erametated  from  lia- 
bility. Aa  I  read  the  evldenoe.  the  race  M 
New  York  waa  that  which  waa  the  subject  of 
the  wager  to  New  Jersey.  When  JciulniEs  de- 
posited his  money  with  Hensler  upon  sndb  a 
wager,  he  gave  mch  cnuent  as  be  coitfd 
that,  should  Meyer  win  the  race,  Besnlcr 
should  p^  over  the  atakes  to  him.  Tet  Oat 
consoit  waa  abs(flutely  inoporattve  to  relieve 
Bender  from  ttie  statutory  UablUty  i^used 
by  the  act.  The  purpose  of  Oie  act  waa  ts 
make  the  acceptance  of  stalms  iqion  nniswfd 
wagen  ipso  Cscto  Impose  the  llal>llItT.  tt 
would  fliwatt  its  declared  purpoae  to  boM 
tiut  by  a  crauent  glvu  after  die  event  on 
wUch  tiie  lll^l  wager  was  made  lias  bees 
decided,  the  stakeholder  can  be  dilddcd  tnm 
UaUUty  by  paybig  the  stakes  to  tbe  wlnns. 
Such  waa  the  view  taken  upon  a  similar  stat- 
ute by  the  court  of  appeabi  hi  New  Yocfc. 
Ruckman  v.  PItAer,  1  N.  Y.  392;  Stony  v. 
Brennan.  IB  N.  Y.  624.  In  Ruckman  Pitch- 
er, 20  N.  Y.  9^  tiiat  conrt  dedined  to  recoa- 
slder  tbe  former  decision.  None  of  the  as^m- 
ments  pointing  to  sny  errn'.  I  shall  vote  to  af- 
firm tbe  Judgment  below. 

DIXON.  COLLINS,  and  yREa>ENBUBGH. 
JJ..  dissent 


REID  V.  STATS. 
(Conrt  of  Errors  and  Appeals  of  New  Jersey- 
Dec  S,  1808.) 
Ckihi:<al  Law— Appbil— Rmsw. 
Under  an  indirtment  prf»»enteil  prior  tt 
the  taking  effect  of  chapters  287  and  23S  of  tb<' 
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Lawi  of  1888.  the  rerlew  upon  error  will  1^ 
dude  the  parttcolars  contemplated  la  the  168a 
chapter  of  the  I^lwb  of  1894.  ADd,  among  them, 
Inquirj  whether  the  plaintiff  in  error  baa  raf- 
fered  manifest  vroog  and  IninrT'  opon  tibe  vri> 
dence  addaced  upon  the  triaL 
(SjUabaa  hj  the  Ooart) 

Ernw  to  court  of  oftr  and  ternUner,  Hnd- 
■OD  county. 

WOUam  Reld  was  ooaTicted  of  murder,  aad 
IwliigB  nrw.  Affirmed. 

WnUam  T.  HofEman.  for  plaintiff  In  error. 
James  8.  Sbvln,  Prosecator  of  the  neas,  for 
the  State. 

McOILL,  Ch.  The  entire  record  of  the  prd- 
ceedlDffs  had  upon  the  trial  has  been  returned 
with  the  writ  of  error,  agreeably  to  the  pro- 
visions of  the  16Sd  chapter  of  the  Laws  of  1894 
(P.  L.  p.  246;  1  Gen.  St  p.  1154,  S  170),  which 
contemplate  adjudication  whether  In  that  rec- 
ord it  appears  that  the  plaintiff  in  error  has 
Buffered  manifest  wrong  and  injvuy  by  rejec- 
tion of  testimony,  charge  to  the  Jury,  denial 
of  any  matter  within  the  court's  discretion,  or 
upoa  the^  evidence  adduced  upon  the  trial.  It 
appears  'that  the  crime  charged  is  murder, 
committed  on  May  14,  189S;  that  the  Indict- 
ment was  presented  on  the  17th  of  May,  1898; 
that  the  trial  was  commenced  on  the  18th  of 
July  In  that  year,  and  was  concluded  on  the 
21st  of  the  same  month;  and  that  the  Jodg- 
ment  nnder  review  was  pronounced  and  sign- 
ed on  the  80th  of  the  same  July.  The  only 
grievance  assigned  or  urged  In  behalf  of  the 
plaintiff  Is  that  he  snflers  manifest  wrong 
and  Injury  upon  the  evidence  adduced  upon  the 
triaL  By  chapter  237  of  the  Laws  of  1808, 
entitled  "An  act  relating  to  coorfa  having 
criminal  Jurisdlcticai  and  regulating  proceed- 
ings in  criminal  cases  (Revision  of  18tt3),"  ap- 
proved Jnne  14.  1898  (P.  L.  p.  866),  the  sub- 
JectHnatter  of  the  act  of  1884,  above  referred 
to,  has  been  dealt  with  anew.  The  136th  section 
of  the  chapter  mentioned  provides  that:  "If  it 
appears  from  such  record  that  the  plaintiff  in 
error  on  the  trial  below  suffered  manifest 
wrong  or  injury  either  in  the  admission  or  re- 
jection of  testimony,  whether  objection  was 
Doade  tboeto  or  not,  or  In  the  charge  of  the 
court,  or  in  the  denial  of  any  matter  by  tlie 
court  which  was  a  matter  of  discretion,  wheth- 
er a  bin  of  exceptions  was  taken,  signed  and 
sealed  thereto  or  error  assigned  thereon  or  not, 
the  appelate  court  shall  remedy  such  wrong" 
«tc  It  is  observed  that  the  provision  of  the 
act  of  1894,  which  requires  adjudication 
whether  the  idalntlff  In  error  appears  to  have 
suffered  manifest  wrong  and  Injury  upon  the 
evidence  adduced  upon  the  trial.  Is  eliminated 
liy  tite  act  of  1898.  The  last  section  of  the 
act  of  1898  provides  that  all  acta  and  parts  of 
acta  Inconsistent  with  the  provisions  of  that 
act  shall  be  repealed,  except  acts  apidlcaUe 
only  to  particular  localities,  and  that  no  indict- 
ment or  other  criminal  proceeding  of  any  na- 
tnre  then  pendli^  should  abate  by  reason  of 
*e  passage  of  Out  act,  "but.*'  uataig  tbe  lao- 


goage  of  the  statute,  "all  prooeedlngi  on  anf 
indictments  now  i>ending  shall  proceed  under 
the  provisions  of  this  act"  But  by  the  nei^ 
chapter  of  the  laws  of  1898  (chapter  238)  al- 
so approved  on  the  14th  <tf  June  In  that  year, 
entlded  "An  act  to  r^ieal  anudry  acts  or  parts 
of  acts  regulating  proceedings  In  crimhial  caa- 
es  and  relating  to  criminal  courts"  (P.  L.  p. 
930),  the  act  of  1894.  above  mentioned,  waa, 
ammig  other  statutes,  directly  repealed.  The 
fifth  section  of  this  repealing  statute,  among 
other  things,  provides  that  "no  indictment  or 
other  criminal  proceeding  of  any  nature  shall 
abate  by  reason  of  the  repeals  of  said  acts  or 
parts  (tf  acts  but  all  proceedings  on  any  In- 
dictments now  pending,  and  evoy  criminal 
proceeding  of  every  nature,  shall  proceed  aa 
if  this  act  had  not  been  passed."  This  pro- 
vision accords  with  the  fourth  section  of  the 
act  relative  to  statutea.  3  Gen.  St  p.  3194,  f 
28.  It  Is  deemed  that  chapters  237  and  238 
of  the  laws  of  18^  are  parcels  ot  a  single  leg- 
islative actieme  of  revision,  and  that  they 
should  be  read  together,  and  control  should  be 
accorded  to  the  last  of  thedr  utterances,  if  there 
be  conflict  So  that  the  last  section  of  chap- 
ter 237,  as  far  as  It  may  be  Inconsistent  with 
the  fifth  section  of  chapter  238,  must  yidd 
to  the  latter.  For  this  reason,  and  without 
further  consideration  <rf  the  right  of  the  plain- 
tiff in  error  to  Iiave  the  reccMrd,  aa  he  presenta 
it  reviewed  nnder  die  act  of  1894,  we  have; 
among  other  things,  carefully  examined  the 
entire  evidence  adduced  upon  his  trial,  to  as- 
certain whether  It  appears  that  thoenpon  he 
haa  suffered  wrong  and  Injury.  The  result  Is 
our  nnanlmoua  concluaI<m  that  the  verdict  waa 
IntdlUcently  and  Jnsdy  roidered.  We  are 
also  of  (^ilnlon,  upon  an  examination  of  Ott 
entire  record,  that  he  has  not  In  any  other 
reflect  r^rd  being  liad  to  the  reviews  ooa- 
templated  the  statutes  of  both  1894  and 
1808,  suffered  wrong  or  Injury.  Tbe  Judgmoit 
wHI  be  affirmed. 


UAHNKBIf  at  aL  V.  BOABD  OF  CHOSBN 
FREBH0LDBR8  OF  UONMOUTB 

COUNTY. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

Nov.  14,  1898.) 
Bkidobs— Dsraoni — HRauott^Tca  and  Contbibc;- 

TORT  NiOLIOBNGB — NOKSUIT— BlOTCLSS. 

1.  TTpon  a  motion  to  nonsuit  on  tbe  ground 
of  coDtribatOTT  negligence,  where  the  alleged 
neffligence  must  be  deduced  from  facts  aad 
circumstances  in  evidence,  the  qnestioa  Is 
□anally  one  for  the  Jury,  and  tbe  motion  will 
be  refused  unless  It  Is  established  by  the  evi- 
dence beyond  fair  debate  that  the  plaintiff  waa 
negligent,  and  that  the  neicllirence  directly  con- 
tributed to  the  Injury  complained  of. 

2.  A  public  bridge  la  a  highway,  and  ftiose 
traveling  upon  it  as  a  part  of  a  public  road  or 
street  have  a  right  to  presume,  in  the  absence 
of  notice  or  knowledge  to  the  contrary,  that 
such  bridge  is  clear  ox  nngnarded  obstmctiona 
aad  dangers. 

8.  It  is  not  aegligeaee  ffer  se  for  a  traveler 
upon  a  bridge,  who  la  injured  by  a  defect  in 
t&e  fioer  thereof,  te  lift  Ua  ey aa  frea  the  path 
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he  la  traveKiif;,  to  oth«r  objectn  about  him  that 
maj  attract  his  attention,  and  tberebr  fail  to 
obaerre  the  defect.  Whether  he  be  aeicliKent 
or  not,  under  the  circutuBtances,  in  so  doing, 
ii  a  qpestioD  for  the  Jury. 

4.  The  plaintiff  was  riding  a  bicjde  over  a 
paUic  drawbridge  in  the  dajtime.  As  she  ap- 
proached the  draw,  she  found  it  off,  and  a 
carriage  in  front  of  her  waiting  to  cross,  and 
another  carriage  coming  np  behind  her.  Con- 
cluding to  dismount,  she  wheeled  to  her  left 
to  a  timber  guard  diriding  the  wagonwafs, 
one  foot  square,  and  alighted  on  it  Id  doing 
so  she  stepped  on  the  Umber  guard  with  one 
foot,  and  In  her  effort  to  step  upon  the  lloor 
of  the  bridge  with  her  other  foot  she  stepped 
into  an  opening  slong  the  Umber  gufird,  nine 
br  6ve  inches  in  dimensions,  and  was  injured. 
She  did  not  see  the  opening,  but  might  hare 
seen  it  If  she  had  looked  at  the  floor  where 
■he  alighted.  She  bronght  soit  againat  the 
board  of  freeholders  of  the  county,  which  had 
charge  of  the  bridge,  and  at  the  close  of  plain- 
tiff's case  on  the  trial  a  nonsuit  was  granted 
on  the  ground  that  the  dani^r  was  an  obriona 
one.  ana  that  tn  htr  manner  of  alighting,  and 
in  selecting  a  piece  to  alight,  she  was  not  in 
the  exercise  of  due  care,  but  was  guilty  of 
negligence  which  directly  contributed  to  her 
injury.  Brld.  on  error,  that  the  nonsuit  was 
wrong,  and  that  the  question  of  contributory 
nefcligence  should  have  been  snbmitted  to  the 
jury. 

(Syllabus  by  the  Court) 

Error  to  niwviDe  court 

Action  hj  Blarle  H.  Mahnkon  and  John 
Malmkeii,  ber  husband,  against  the  board  of 
ctaown  freeholders  of  the  county  of  llon- 
moutb.  niere  was  a  Judgment  of  nonsolt, 
and  plalDtlffB  bring  error.  Reversed. 

Prank  P.  McDennott,  for  plaintiffs  tn  error. 
John  8.  Applegate,  for  defendant  In  mor. 

HENDRICKSON.  J.  This  writ  brings  np 
for  review  a  Judgment  of  aonsnlt,  which  was 
ordered  at  the  close  of  the  plaintiffs*  case  by 
the  Judge  holding  the  Hndnon  circuit  court, 
to  whom  the  cause  had  been  regularly  re- 
ferred for  trial.  The  suit  was  brought  to 
recover  damages  by  Marie  Mahnken  and  ber 
husband,  tbe  plaintiffs  below,  for  alleged  In- 
juries suffered  by  the  wife,  who  will  be 
herein  described  as  the  plaintiff,  from  step- 
ping through  an  opening  in  a  drawbridge 
over  the  South  Shrewsbury  rlvor.  In  the  pub- 
lic highway  leading  from  Seabright  to  Little 
Silver,  in  the  county  of  Monmouth,  known 
as  the  "Rumson  Rond."  and  located  at  or 
near  the  borough  of  Seabright  The  action  Is 
based  upon  the  authority  of  the  statute  found 
m  Gen.  St  p.  307,  which  holds  tbe  board  of 
chosen  freeholders  of  a  county  responsible  for 
damages  to  a  person  for  Injuries  received  be- 
cause of  Its  wrongful  neglect  to  erect,  re- 
build, or  repair  a  bridge  under  Its  charge, 
as  required  by  law.  Tbe  plaintiff  was  return- 
ing upon  her  bicycle  from  a  short  visit  to 
Seabright  She  was  alone  at  the  time,  but 
was  ecpecting  a  couple  of  friends,  with 
whom  she  had  been  riding  In  company,  to 
overtake  ber.  Upon  reaching  the  bridge,  she 
found  that  the  draw  was  off.  and  that  there 
was  a  carriage  waiting  in  front  of  her,  and 
one  coming  behind  her.  She  was  then  upon 


tbe  bridge,  and  concluded  to  alight  from  bei 
wheel,  wb!cb  she  did,  by  wheeling  np  to  the 
timber  guard  or  string  piece  wblch  separates 
the  two  driveways  across  the  bridge,  and 
there  dismounting.  She  did  this  by  stepping 
upon  the  timber  guard  with  her  right  foot 
and  stepping  down  with  her  left  foot  from 
the  pedal,  to  the  floor  of  the  bridge.  WbUt 
in  the  act  of  thus  stepping  down  upcm  the 
floor  of  the  bridge  her  foot  went  throogb  aa 
opening  therein  nine  Inches  long  and  five 
Inches  wide,  which  had  been  left  In  the 
planking,  alongside  the  timber  guard,  there- 
by cansing  ber  to  fall,  and  receive  serere 
bmlsea  and  lacerations  about  the  knee  and 
tbe  adjacent  parts,  which  are  the  Injuries 
complained  of.  The  timber  guard  was  abont 
one  foot  square  In  dimensions.  It  was  de- 
veloped on  tbe  trial  that  the  defendant  bad 
acquired  this  bridge,  which  was  formerly  tbe 
property  of  a  bridge  company,  by  condemna- 
tion proceedings  In  1882,  since  whlcb  time  It 
had  been  under  the  care  of  tbe  defendant 
Tbe  bridge  was  built  In  1887.  This  opening, 
with  others  similar  In  character,  bad  been 
left  In  tbe  bridge  to  receive  the  sweepings. 
On  either  Bide  of  the  bridge  there  was  s 
passageway  for  foot  people,  separated  from 
the  wagonways  by  a  railing.  The  plaintiff 
had  frequently  passed  over  this  bridge,  bnt 
had  not  observed  tbe  openings  along  the  tim- 
ber guard,  and  did  not  observe  them  on  tbe 
occasion  of  the  Injury,  until  her  foot  went 
Into  tbe  one  In  questlut.  The  grounds  upon 
which  the  nonsuit  was  ordered,  as  stated  by 
the  trial  Judge,  were  that  the  danger  from 
the  opening  was  an  obvious  one,  which  the 
plaintiff  must  have  seen.  If  she  had  been  In 
the  exercise  of  ordinary  care,  when  she 
alighted  from  ber  wheel;  tliat  she  had  a 
right  being  In  tbe  use  of  a  vehicle,  to  be  on 
the  driveway  of  the  bridge,  bnt  that  there 
was  a  question  whether  she  had  a  right  to 
alight  at  the  timber  guard,  where  the  opening 
had  been  located  as  a  part  of  tbe  construc- 
tion of  the  bridge,  and  so  located  that  people 
could  not  get  Into  it.  without  getting'  where 
they  had  no  right  to  be;  tbat  tbe  place  was 
a  dangerous  one.  and  tbe  danger  was  obvi- 
ous. This  view  has  been  presented  by  coun- 
sel. In  tbe  argument  here,  with  the  added 
point  that  there  was  no  negltgence  cm  the 
part  of  tbe  defendant 

The  flrst  proposition  submitted  Is  tbat  therp 
is  shown  to  have  been  a  want  of  ordinary 
care  on  the  part  of  the  plaintiff  in  dismount- 
ing from  her  wheel.  One  of  the  spedflcatlonp 
under  this  head  Is  that  her  manner  of  dis- 
mounting, as  described  by  herself.  Is  an  no- 
natural  and  awkward  one,  and  that  a  faB 
would  be  the  natural  consequence  of  such  an 
attempt;  but  It  must  be  noticed  that  there 
Is  no  evidence  on  this  point  except  that  of 
the  plaintiff,  and  she  says  she  was  fiamlUar 
with  tbe  wheel,  and  accustomed.  In  Its  use,  to 
mount  and  dismount  without  aasistance.  and 
that,  this  being  a  lady's  wbeeU  she  dismount- 
ed In  a  prc^w  maimer  on  tUa  oecaaloa.  Up- 
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on  cnss-eumlnatloti  some  doubt  ma.y  hare 
been  raised  as  to  this  by  lier  admission  that, 
while  she  put  the  right  foot  over  the  wheel, 
mnd  placed  It  on  the  timber  guard,  she  t«- 
taliwfl  her  seat  in  the  saddle.  But  upon  her 
re-«xamlnatlon  she  explained  that  she  did 
not  mean  that  she  sat  atUI  on  her  wheel 
while  dlsmooDtliv,  and  that  the  rider  cannot 
Bit  still  In  so  doing,  but  most  rise  In  the  seat 
and  stand  on  the  pedal,  and  that  there  waa 
nothing  out  of  the  ordinary  tn  her  manner 
of  dismounting  on  this  occasion.  Counsel  ad- 
mits that  this  manner  of  dlsmounttng  la  all 
right  if  done  in  a  lerel  place,  but  inaiata 
that  It  Is  not  the  best  way  to  alight  when 
approaching  an  elerated  object.  Now,  In  the 
absence  of  other  evidence,  can  the  court  say 
that  there  Is  room  for  but  one  opinion  or 
GondastoD  ta>m  the  facts  as  to  her  want  of 
due  care  In  atlgbtbig,  and  that  It  Is  clearly 
manifest  that  her  carelessness  directly  con- 
tributed to  this  injary.  I  think,  taking  the 
erldence  most  faTorably  to  defendant" b  con- 
tention, tbe  question  Is  a  debatable  one,  and. 
If  so,  It  mnst  be  anbmltted  to  a  Jury.  Rail- 
road Ca  T.  Rtghter,  42  N.  J.  Law,  ISO;  Bail- 
road  Go.  T.  Moore.  24  N.  J.  Law,  824;  Do- 
rant  T.  Palmer,  29  N.  J.  Law,  544;  Honaton 
T.  Traphagen,  47  N.  J.  Law,  2S;  Combea 
Stone  Co.,  69  N.  J.  Law,  220,  86  AtL  478; 
Whart  Neg.  (2d  Bd.)  420;  Raflroad  Co.  t. 
Matthews,  38  M.  J.  Law.  081;  Traction  Go. 
T.  Scott,  68  N.  J.  Law.  682,  34  Aa  1094. 

It  la  torther  urged  that  plaintiff  was  ne^t- 
gent  In  falling  to  see  tlw  opening  and  avoid- 
ing it;  that  the  occurrence  took  place  In  tb* 
fnll  ligftt  of  day;  that  there  waa  no  obatevo- 
tlon  to  her  view,  and  that  w  large  an  total- 
ing moat  bare  been  plainly  Tlslbte;  that  she 
bad  wheeled  orer  this  bridge,  confessedly, 
many  timea,  and  must  have  known  of  the  ex- 
istence of  thcae  openings,  and  that  prerloua 
knowledge  of  the  danger  moat  defeat  hw 
right  to  recover.  But  again  the  question 
arises,  la  the  evidence  so  clear  and  con- 
vincing on  these  pohita  that  there  can  reason- 
ably he  no  otbee  inference  but  that  the  plain- 
tiff waa  negligent?  A  public  bridge  being  a 
highway,  the  principles  of  the  common  law 
at  highways  are  applied  to  such  bridges.  9 
Am.  &  Eng.  Enc;  Law.  3^  Such  a  brl^  Is 
the  one  now  under  consideration.  In  Pro- 
prtetws  of  Bridges  v.  Hoboken  Land  ft  Imp. 
Co.,  13  ft.  J.  Bq.  618,  such  a  structure  Is  de- 
scribed thus:  "A  bridge,  by  the  concurrent 
testimony  of  all  past  time,  In  every  posslUe 
shape  and  form.  Is  but  the  ordinary  road,  car- 
ried across  the  river,"  etc.  So  that  we  may 
justly  assume  tiiat  the  plaintiff  bad  a  right 
to  be  on  any  part  of  the  traveled  wagonways 
of  the  bridge.  She  alao  had  a  right  to  pre- 
sume  that  th^  were  dear  of  unguarded  ob- 
structions and  danger.  Durant  v.  Palmer, 
supra;  Houaton  v.  Traidiagen.  47  N.  J.  Law, 
23;  Electric  Ga  v.  Nugent  68  N.  J.  Law,  6.18. 
34  Aa  1008;  1  Shear,  ft  R.  Neg.  833.  It  Is, 
of  coarse,  tb»  dnty  of  a  person  traveling  on 
a  hlghwaj  to  kasp  aoeta  a  lookout  for  patent 


defects  as  is  usual  with  prudent  drivers,  but 
what  Is  ordinary  care  under  the  drcnmstan- 
cea  ia  usually  a  qnestk>n  fbr  the  Jury.  It  can- 
not  be  said  that  tbe  plaintiff  actually  saw  flw 
opening  in  question,  or  even  knew  of  the  ei- 
Istence  of  any  of  these  openinge,  for  her  un- 
contradicted evidence  Is  that  she  did  not  And 
on  the  question  of  whether  she  Is  to  be  held 
liable  for  Imputed  knowledge  on  the  sub- 
ject on  the  ground  that  she  must  have  seen 
IhVBa,  if  she  bad  looked,  the  further  prin- 
ciple of  law  is  pertinent  that  It  Is  not  negll- 
genee  per  se  for  a  traveler  on  foot  or  upon 
a  vdiide  to  lift  his  eyes  from  the  path  he  Is 
traveling,  where  there  are  other  objects  that 
may  attract  his  attention.  In  Durant  r. 
Palmer,  supra,  which  waa  a  suit  to  recover 
damages  (or  Injuries  sustained  1^  flining  Iih 
to  an  unguarded  excavation,  which  waa 
within  the  line  of  the  street  and  adjacent  to 
a  building  of  the  defendant  Id  the  nighttime^ 
the  idalntlff  had  deviated  from  the  mlddlo 
of  tbe  pavement  to  look  at  some  goods  In  a 
store  window,  and,  falling  to  look  down  and 
observe  tbe  excavation,  he  stepped  Into  It 
It  was  argued  that  thereby  the  plaintiff  was 
culpably  negl^ent  and  could  not  recovw;  but 
In  the  opinion  ot  this  court  It  Is  held  that: 
"The  deviation  flrom  ttw  middle  of  the  side- 
walk Is  not  nMessarUy  an  act  of  carelessnesi, 
nor  la  the  looking  In  at  a  store  window  coi^ 
ciuslvely  an  act  of  trespass  or  negllgenoa. 
They  may  be  so  or  not  according  to  the  p^ 
cullar  drcumstances  of  the  esae^  They  are 
matters  of  fact  to  be  anbmltted  to  the  Jary 
under  tbe  directions  of  tbe  court  but  they 
do  not  constitute  snffldent  ground  of  non- 
suit" This  doctrine  is  sanctioned  In  Hous- 
ton ▼.  Traphagen.  supra,  and  In  Sheets  v. 
Raflway  Co..  54  N.  J.  Law,  018,  24  AtL  48S. 
niere  are  several  dAnunstances  to  be  consid- 
ered In  the  present  case  In  reaching  a  condu- 
slon  upon  tbe  question  of  whether  tbe  plain- 
tiff was  negligent  In  falling  to  see  tba  place 
of  danger.  There  was  the  presumptttm  of  law 
that  tbe  bridge  waa  In  a  BBf*  conation.  Th«« 
was  a  carriage  in  front  of  the  idalntlff,  and 
one  coming  bebtnd  her,  as  she  was  about  to 
dismount  wblcb  might  JusUy  require  a  share 
of  her  attention.  Upon  the  principle  Just  re- 
ferred to,  It  seems  clear  that  these  are  mat- 
t«s  to  be  submitted  to  the  jury,  and  to  be 
couldered  by  them,  upon  a  question  .of  con- 
tributory negligence. 

The  only  other  question  sunrested  by  eoun- 
sd  is  that  no  negligence  la  shown  on  the 
part  of  the  defendant;  fliat  the  openlnga 
were  a  part  of  the  original  structure,  left  for 
a  usefiil  purpose,  too  dose  to  the  timber 
guard  to  be  dangeroua  to  travelers  by  car- 
riage or  bleyde;  and  that  an  unmounted  ridr 
er  of  the  latter  would  not  be  reasonaUy  ex- 
pected to  walk  or  stand  over  these  openings. 
But  Inssmuch  aa  It  la  not  unlawful  tor  foot 
peo^e  to  cross  upon  any  part  of  tbe  Mdge, 
and  that  such  an  accident  might  happM  tram 
such  an  opening  left  unguarded  and  unpro- 
tected, can  we  say  that  npMi  tlM  ^Ind^e* 
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VoA  onder  the  anthoritlet  aixtmij  ntemA  to 
the  qnestion  of  negligence  u  to  theee  pu'^ 
ttcnlan  ta  not  one  upon  which  oplnloni 
might  ressonablr  differ.  Again,  It  Is  urged 
that  munldpalltfee  are  not  bound  to  do  more 
than  to  keep  their  itreets  and  Highways  rea- 
sonably safe  for  travel,  and  that  In  the  build- 
ing or  maintenance  of  a  bridge  only  sudi 
care  Is  required  as  a  prudent  man  would  ex- 
ercise in  view  of  the  objects  and  purposes  ctf 
the  bridge.  But  wbo  Is  to  be  the  Judge  ot  a 
condition  of  reasonable  safety  in  a  highway, 
or  that  ordinary  care  bas  been  exercised  In 
the  maintenance  of  a  bridge,  where  an  ac- 
cident from  Its  alleged  faultlness  la  In  ques- 
tion? I  think  it  is  clear  that  these  questions 
are  within  the  rule  already  stated,  and  come 
within  the  proper  domain  of  the  Jnry.  The 
result  Is  that  the  Judgment  of  nonsuit  should 
be  reversed,  and  a  writ  of  Tenka  da  novo  be 
awarded. 


PHILLIPS  V.  YOUMANS  et  ax. 
(Coart  ot  Errors  and  Appeals  of  New  Jerser- 

Dec.  fi.  isea) 

UORTOAGB— FoRBOUMDK^WbBIT  RiOBT  ACCRUBS. 

A  mortKBRe  aecuring  payment  of  a  debt 
due  in  two  yean  from  iu  date,  with  the  uiual 
clause  makloR  the  debt  doe  In  case  interest  re- 
mained in  arrear  for  SO  daya.  irave  the  mort- 
gagora  the  right  to  redeem  cpecified  portioas 
of  the  mortgaged  preniiaes.  on  paying  apecifled 
portions  of  the  debt,  "at  any  time  prior  to  the 
two  years  hereinbefore  fixed  and  limited." 
Hfli,  that  the  mortgagee  was  entitled  to  mahi* 
tain  a  bill  for  forecloaore  of  the  mortgage 
after  ioterest  had  been  80  days  In  arrear,  al- 
though two  years  from  the  data  of  the  mort- 
gage had  not  elapsed. 
(Syllabos  by  the  Court) 

Appeal  from  court  of  chancery. 

Action  b7  Charles  S.  PhlUlps  against  Edgar 
W.  Toumans  and  wife.  Decree  for  d^end- 
ants,  and  plaintiff  appeals.  Reversed. 

R.  Wayne  Parker,  Cor  appellant  Corbln  & 
Oorbln,  for  nspondoita. 

DIXON.  J.  On  March  4.  1807,  the  defend- 
ant Edgar  executed  and  delivered  to  the  com- 
plainant bis  bond  for  |1R,057.0S,  conditioned 
for  the  payment  of  9S.028.M  on  or  before 
March  4,  1890,  with  interest  thereon  at  6 
per  cent  per  annum,  payable  aemiannuaUy, 
and  containing  an  agreement  that  should  any 
default  be  made  In  the  payment  of  Interest 
and  should  the  interest  remain  in  arrear  for 
80  days,  then  the  principal  sum,  with  all  ar- 
rears of  Interest  should,  at  the  option  of  the 
oomplsloant  become  immediately  due  and 
payable.  On  the  same  day  both  of  the  de- 
fendants executed  and  delivered  to  the  com- 
plainant a  mortgage  on  lands  in  this  state  to 
aecure  payment  of  said  bond.  The  mortgage 
contained  a  like  agreement  as  to  default  in 
tbe  payment  of  Interest  and  a  further  agree- 
ment that  the  mortgagors  should  have  the 
right  to  redeem  specified  portions  ot  the 
mrtgafad  lands  "at  uaj  time  prlnr  to  the 


two  yean  hereinbefore  fixed  and  limited.**  osi 
paying  specified  sums,  and  that  on  payment 
of  any  of  such  sums  the  mortpige*  would  ex- 
ecute a  rdease  ot  the  land  so  redeemed,  and 
credit  the  stim  paid  on  the  moctgace  debt. 
Six  months'  Interest  came  due  on  tbe  bond 
September  4,  1897.  and  remained  unpaid  tor 
mon  than  80  days,  whereupon  the  complain- 
ant elected  that  the  whole  principal  stioold 
become  due,  and  filed  the  preaent  bOl  to  fore- 
close the  mortgage. 

The  learned  vice  chancellor,  to  whom  the 
cause  was  referred,  reached  the  condutfon 
that  the  special  redemption  dauae  of  the 
mortgage  had  the  effect  of  postponing  the 
right  to  foreclose  the  equitr  of  redemption 
until  the  expiration  ot  two  years  from  the 
date  of  the  mortgage,  and  on  his  advice  a  de- 
cree was  made  dismissing  the  bUL  41  AtL 
104.   From  that  decree,  this  appeal  Is  taken. 

Our  construction  of  the  mortgage  differs 
from  that  adopted  by  the  learned  rice  dian- 
cellor.  The  redemption  datise  does  not  pur- 
port to  give  a  right  to  rede^n  for  two  years 
absolutely,  but  only  for  "the  two  years  here- 
inbefore fixed  and  limited."  Ttils  plaliily  re- 
fers to  the  two  years  fixed  by  the  mor^ge 
tor  the  giving  of  credit  and  subject  to  the 
limltstlona  upon  the  credit  and  the  equities 
arising  therefrom.  When  that  credit  came 
to  an  end  becanse  of  the  mortgagors'  default 
the  mortgagee  at  once  beccnne  entitled  ts 
compd  paymMt  sod  for  tiiat  purpose  to  pro- 
ceed with  the  foreclosure  of  whatevw  rights 
to  rede«n  the  mortgagors  hsd.  The  mort- 
gagors* conventional  right  to  redeem  desig- 
nated parcels  dnriag  the  years  was  expressly 
limited  by  this  right  of  the  mortgagee,  and 
can  be  exercised  by  them  oifiy  so  far  as  Is 
consistent  with  the  limiting  right  It  can- 
not be  allowed  to  deprive  the  mortgagee  of 
Us  equitable  remedy  for  the  collection  of  his 
past-due  debt  by  the  sale  of  the  mortgaged 
premises  free  from  the  mortgagors*  equity 
of  redemption.  Whether  the  right  of  partial 
redemption  ez|rired  when  the  mortgagee  elect- 
ed to  have  the  whole  principal  become  due. 
or  will  remain  until  the  final  decree  In  this 
cause,  need  not  now  be  decided,  for  no  of- 
fer to  exercise  the  right  appears  yet  to  have 
been  made.  The  decree  dismissing  the  biU 
should  be  reversed,  and  the  usual  decree  for 
sale  of  the  mortgaged  premises  aboold  be  en- 
tered. 


MORRIS  V.  MATOR,  ETC..  OF  OITT  OF 

BATONNB. 
(Cktnrt  of  Errors  and  Appesis  of  New  Jersey. 

Dec  7,  1898.) 
Appbal— RSVIBW. 
upon  proceedinm  to  review  ssseBsmenta; 
the  finding  of  the  supreme  court  ttpoa  ques- 
tions of  fact  is  a  finality. 
(Syllabus  by  the  Court) 

Error  to  supreme  court 
Proceeding  bf  the  mayor  and  council  af  tiie 
dtf  of  Bayonne  to  iwipw  beadtta  ttam  torn- 
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■tmctJon  of  sewer.  From  a  judgment  affirm* 
liig  the  assessmeDt  (38  Atl.  819),  WlUtam  Ii. 
Morris  telngs  error.  Affirmed. 

George  Putnam  SmiOi.  tor  plaintiff  In  er- 
ror.  7amee  Beany,  tor  defendant  In  errw. 

GARRISON,  X  This  ease  te  ruled  by  tbe 
dedsUm  of  tbls  court  In  Moran  t.  Jtmej  City, 
68  N.  J.  Law,  668,  86  AH  960. 

Ibe  matters  argued  beftwe  ns  hj  the  plidn- 
tlff  In  error  are,  at  bottom,  questions  of  fact 
Tbe  Jndgmoit  rendered  In  tbe  supreme  court 
could  be  reTOTsed  only  by  reatdilng  conclu- 
sions of  fact  Tarlant  from  tbose  found  by 
Oiat  court.  Tbls,  for  Ibe  reasons  glren  In 
ttie  ease  dted,  we  are  not  at  llbwty  to  do. 

Tbe  Judgment  of  the  supreme  court  Is  af- 
firmed. 


STATB  T.  DBEDDBN. 
<Court  of  GcDeral  Seetlons  of  the  Peace  and  Jail 
DeUreryof  Delawarew  Snasez.  April,  1888.) 

LAROaVT  —  OTHauBiP  —  HtinAXD  AND  Wire  — 
Propbhtt  Riohtb. 
BeT.  Code,  p.  798,  c.  188,  |  8,  anthorisl&c 
a  married  woman  to  acqaire  aod  hold  peraonal 
property,  does  not  enable  her  to  hold  property 
acquired  from  her  hosband  except  durlns  his 
pleasure,  and  bene*  an  indictment  for  larceny 
of  Buch  property  should  allege  ownnship  in 
him. 

Charles  Dredden,  alias  Charles  Redden,  was 
indicted  for  larc^iy  of  chickens,  which  were 
alleged  to  be  the  property  of  Benjamin  F.  B. 
Woodall.  Verdict  of  guilty. 

Branch  B.  OUes,  Dep.  Atty.  Gen.,  for  the 
Stats.  R.  a  White,  fbr  dtfendant 

LORE.  G.  J.  (charging  Jury).  The  charge 
In  this  case  is  larceny,  or.  as  It  is  termed  In 
common  parlance,  "stealing."  It  Is  defined 
to  be  the  felonious  taking  and  carrying  away 
of  tbe  personal  property  of  anothw,  which  he 
knows  at  the  time  he  takes  It  Is  the  proper^ 
of  another,  with  the  intent  to  deprive  the 
person  of  the  ownership  of  bis  own  prop- 
erty. It  is  necessary  for  tbe  state  to  prove: 
First,  that  It  was  the  property  of  some  other 
person,— in  this  case  the  property  of  Ben- 
iamln  F.  B.  Woodall;  that  It  was  taken  m 
tbls  county;  also  the  value  of  the  property 
taken,  and  that  It  was  taken  by  tbe  defend- 
ant. But  In  this  case  It  Is  dalmed  and  very 
ably  presented  by  the  counsel  for  the  pris- 
oner that  the  property  alleged  to  have  been 
taken  was  tbe  property  of  both  the  prose- 
cuting witness  and  hts  wife  Jointly,  and  that 
for  that  reason  your  verdict  must  be  a  vw- 
dlct  of  not  guilty.  We  cannot  so  charge  this 
Jury.  At  common  law,  gentlemen,  a  mar^ 
rled  woman  could  have  no  pcrsonsl  property 
aeparate  and  distinct  from  the  ownership  and 
contrcri  of  her  husband.  We  think  that  this 
statote  (viz.  section  3,  c  133,  p.  788,  Rev. 
Code)  does  not  enable  her  to  bold  personal 
property,  except  It  Is  acquired  from  some  oth- 
er person  than  her  husband.   Whatever  «he 


nuy  acquire  from  her  hnsband—tf  she  could 
acquire  such— Is  not  her  pn^rty,  but  Is  her 
husband's,  and  can  be  recalled  and  reclaimed 
at  any  time  at  bis  pleasure;  In  fact,  it  is  his 
property.  If,  therefore,  from  tbe  evidence  In 
this  caae,  you  shall  find  thst  these  chickens 
were  tbe  property  of  the  husband,  al though 
the  claim  Is  made  that  they  were  Jointly  his 
and  his  wife's,  that  tbey  were  of  the  value  al- 
leged, that  they  were  taken  at  tbe  time  and 
place  stated,  and  taken  by  thia  prisoner,  then 
your  verdict  Aould  be  a  verdict  of  guilty. 

Verdict,  "GuUty." 


TODNG  T.  WARD  et  aL 
(Court  of  Appeals  of  Maryland.  Nov,  16, 18981) 
Tax  Salsb—Dbckkbb— Ratification  —  Bvidbkos 

— PkSSOHPTIOKS— BfBOTMSnT. 

1.  Code  Pub.  Loc.  Laws,  art  17,  U  110- 
llOQ.  as  amended  br  I«ws  1890,  c.  137,  pro* 
vide  that  the  treasurer  shall  s^  property  for 
taxes,  after  publication,  and  report  to  the 
eqaity  side  of  the  circuit  conrt.  showing  te 
whom  and  at  what  price  the  lands  were  sold, 
tbe  amoont  of  tax,  interest,  penalties,  sorplos, 
etc.,  and  that  the  general  notice  of  sale  when 
published  shall  have  the  effect  of  a  summons 
to  appear  at  a  certain  date,  to  show  cause  why 
such  sale  should  not  be  confirmed;  and,  where 
no  canse  is  shown,  the  court  shall  ratify  and 
confirm  "each  and  every  unopposed  sale." 
The  treasurer's  report  for  s  certain  year 
showed  that  he  had  embodied  the  reports  of  all 
the  tax  sales  for  the  year  in  one  book,  hut 
had  retiUned  Its  enstody,  tbon^  nominal^ 
filing  the  book  as  an  exhibit  In  the  proceed- 
ings in  the  drcnit  court.  Several  years  aft- 
erwards, at  the  time  of  the  trial,  there  appear- 
ed memoranda  on  many  of  the  etatementa, 
such  aa  **Redeemed,"  '^ttled,"  "Deed."  etc 
Sdd,  that  the  book  was  not  admissible  as  evi- 
dence of  the  title  of  a  purchaser  at  the  tax 
sale,  on  accoant  of  the  alterations. 

2.  Tbe  book  is  also  objectionable  aa  evidence 
becanse  the  order  of  ratification  by  the  court 
"that  each  and  every  unopposed  safe  embraced 
in  said  report  be,  and  the  same  Is  hereby,  rati- 
fied and  confirmed,"  Is  too  indefinite,  in  that 
there  Is  nothing  to  show  what  sales  were  "un* 
opposed."  unless  a  redtal  in  the  order  that 
"no  cause  In  writing  bavins  been  shown  against 
the  ratification  of  any  sale  embraced  in  said 
report,"  etc.,  which,  however,  would  not  cover 
a  case  where  the  former  owner  had  redeemed 
before  the  order  of  ratification  was  passed. 

3.  The  presumption  of  tbe  regnlarity  of  the 
proceedincs.  arlttng  from  an  oraer  of  ratificar- 
tion  of  a  tax  sale.  Is  rebotted  where  the  pro- 
ceedings are  found  to  be  defective. 

4.  In  ejectment,  where  the  property  bad  been 
sold  to  defendant  for  taxes,  and  more  than 
three  years  bad  expired  after  the  period  of 
redemption,  the  refusal  to  admit  the  order  of 
court  ratifying  tbe  tax  sale  in  evidence  Is  not 
prejadidal  to  defendant,  since  the  tax  deed  is 
prima  facie  evidence  of  title,  «nnder  the  atat- 
nte,  and  defendant  shoold  not  be  allowed  to 
set  up  the  order  if  he  has  not  obtained  such 
deed. 

5.  Under  Code  Pub.  Loc  Laws,  art.  17,  i 
116,  in  regard  to  tax  sales,  providing  for  the 
payment  of  redemption  money  to  the  treasurer, 
but  not  making  any  provision  for  the  redemp- 
tion being  reported  to  the  court  that  ratified 
the  sale,  or  for  its  being  made  a  matter  of  rec- 
ord in  that  court,  ejectment  by  the  former  own- 
er, brought  after  tbe  expiration  of  the  two 
years  allowed  for  redemption,  cannot  he  dtfeated 
merely  br  tbe  ordw  of  tatiflcati<m  oC  the  sale 
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Appeal  from  drcnlt  court  Prince  Oeorge's 
coontr:  J.  Parrui  Oane  and  George  OL  Mer- 
rick, Judges. 

Kjectment  by  Jefemiafa  Ward  and  otbere 
against  Thomas  E.  Young.  From  a  Jndg- 
ment  tor  i^alntlf^  def«idant  appeals.  Af- 
firmed. 

Argned  before  HcSH£RR¥,  0.  J.,  and 
BRYAN.  FOWLER,  BBISOOB,  ROBBBTS. 
PEABGE:.  and  BOYD.  JJ. 

O.  a  Ifagmder  and  Joe.  S.  Wltaon,  tot  ap- 
pellant Gbaa.  H.  Stanley  and  Jos.  K.  Rob- 
erts, for  appellees 

BOYD,  J.  The  appellees  instituted  an  ac- 
tion of  ejectment  against  the  appellant  for  a 
part  of  a  tract  of  land  In  Prince  Ueorge's 
county  called  the  "LeTels.**  At  the  trial,  they 
offered  evidence  tending  to  prove  their  legal 
title  and  right  of  posseBsIon  to  the  property 
In  dispute,  and  the  damages  suffered  by  them 
in  consequence  of  being  ejected;  and  the 
defendant  then  offered  In  evidence  the  pa- 
pers in  No.  1,902  equity  In  the  circuit  court 
for  Prince  Oeorge's  county,  being  the  report 
of  sales  of  the  treasurer  and  collector  at  state 
and  county  taxes  of  that  county,  with  ex- 
hibits, and  flnal  order  of  ratification  thereof, 
under  and  by  which  the  defendant  claims  ti- 
tle, as  purchaser  at  a  tax  sale  of  the  prop- 
Mr^  sued  for.  and  In  conjunction  therewith 
a  book  marked  "Exhibit  C,  No.  1,000  Equity." 
which  had  been  filed  In  that  case,  and  which 
is  referred  to  in  the  r^rt  of  sales,  and 
claimed  to  be  an  exhibit  In  this  case.  The 
plaintiffs  objected  to  the  introducticm  of  the 
papers  and  book  in  evidence,  and,  the  court 
having  sustained  the  objection,  the  defend- 
ant excepted,  and  thus  brings  tiie  prlndpal 
question  before  us. 

Under  the  local  laws  for  Prince  Oeorge's 
county,  the  treasurer  Is  made  orilector  ot 
state  and  conn^  taxes;  and  sections  116  to 
1160  of  article  IT  of  the  Code  of  PubUc  Lo- 
cal Laws,  as  amended  by  chapter  137  of  the 
Laws  of  1800,  prescribe  the  method  of  his 
procedure  for  ctrilecttng  taxes.  It  Is  provided 
that  OIK  tiie  second  Monday  of  January  of 
each  year,  the  treasurer  shall  publish  for 
^  consecutive  weeks  a  list  of  all  taxes  In 
default  and  not  collected  by  him  from  per- 
sonal property,  and  that  on  the  first  Mon- 
day of  March,  be  shall  proceed  to  s^I  any 
and  all  pieces  ot  such  property  on  which  the 
taxes  have  not  been  paid,  and  shall  con- 
tinue such  sale  each  secular  day  until  every 
parcel  shall  Ivive  been  so  offered.  The 
treasurer  is  required  by  section  IIGE  to  make 
a  full  report  to  the  circuit  court  of  the  coun- 
ty, on  the  equity  side  thereof,  "setting  forth 
his  proceedings  in  the  premises  In  detail, 
with  copy  of  the  printed  list  and  notice  afore- 
said, and  also  showiug  to  whom,  at  what 
price  and  for  what  sum  of  money  actually 
received  by  him  such  several  parcels  were 
sold  respectively,  the  amount  of  tax,  of  In- 
tnrest  accrued,  of  ^alties,  sC  i>n  rata  cost 


of  advertising  such  sale,  and  of  the  surplus 
fund  in  each  Instance."    No  order  nisi  h 
passed,  as  contemplated  by  the  general  law. 
but  section  116  provides  that  the  general  no- 
tice  of  sale,  when  published  as  reqoired. 
"shall  have  all  the  force  and  effect  of  a  snra- 
mons  to  appear  in  said  court  <mi  the  thirtieth 
day  after  the  first  day  of  such  sale,  to  sbow 
cause whysuch  sale  should  not  be  ratified  and 
oonflrmed" ;  and  section  116E  provides  tbat  in 
respect  of  all  parcels  so  reported  add,  against 
the  ratification  whereof  no  cause  shall  be 
shown,  the  court  "shall  forthwith  proceed  to 
consider  and  determine  the  same,  as  in  the 
case  of  default  to  appear  after  summons  dn 
ly  served,  and  in  one  decree  to  ratify  and 
confirm  each  and  every  such  unopposed  sale- " 
The  treasurer  reported  to  the  court  in  No. 
1,968  equity  his  proceedings  in  reference  to 
his  sales  for  taxes  for  the  year  1801.  refer- 
ring to  the  notice  given,  etc.,  and  ahowing 
^at  he  had  commenced  the  sales  on  March  7. 
1802,  and  continued  the  same  on  the  8th  and 
9th  of  that  month;  and  the  only  description 
oC  the  proper^  aold,  to  whom,  at  what  price, 
etc.,  given  In  the  report  Is  as  follows:  "Iliat 
said  treasurer  and  collector  has  transcribed 
and  alphabetically  Indexed  In  a  weU-twnnd 
book,  namely,  the  book  filed  as  Exhibit  O  b 
No.  1,900  equity.  Exhibit  C,  on  May  23,  1801. 
with  his  report  of  tax  sales  for  tlie  year 
1800,  a  list  of  all  and  each  and  every  pared 
of  land  mentitmed  and  described  in  said  pub- 
lished lists,  and  aoM  as  afnvsaid.  on  whlck 
the  taxes  aforesaid,  interest  accrued  to  the 
time  of  payment  penalties,  and  pro  rata 
share  of  costs  had  not  been  paid  prior  ts 
the  sale  of  the  said  parcels  of  land  as  afore- 
said, showing  to  whom  and  at  what  price 
the  said  several  parcels  ot  land  were  sold 
respectively,  the  amount  tjt  tax,  of  interest 
accrued,  of  penalties,  of  pro  rata  cost  of 
advertising  such  sale,  and  the  amount  of 
surplus  resulting  from  any  such  sale,  which 
said  record.  In  so  far  as  It  may  be  neces 
aary  to  comply  with  the  provisions  ot  aald 
law  relating  to  his  report  of  said  sales,  he 
prays  to  have  considered  as  a  part  ot  this 
report  and,  accordingly,  submits,  as  a  part 
thereof,  but  req[>ectfully  states  that  its  cus- 
tody In  bis  office  Is  indlq>ensably  necessary 
for  the  performance  of  the  duties  Imposed  oa 
him  by  said  act  herein  referred  to,  and  for 
the  greater  convenience  of  the  people  and 
taxpayers  Interested  in  the  said  redemption 
or  otherwise  of  the  several  parcels  at  land 
sold  as  aforesaid.    He  respectfully  submits, 
however,  that  be  Is  advised  that  In  any  case 
In  which  exceptions  to  any  sale  embraced  la 
said  list  may  be  filed,  the  said  book  or  ck- 
tifled  copies  of  all  the  entries  rating  to 
any  particular  parcel  of  land  may  be  pre- 
duced  and  <^ered  in  evidence  as  occastoa 
and  the  rules  and  practice  of  the  court  nuy 
require." 

By  agreement  of  counsel,  the  original  book 
was  brought  befm  us.  From  an  examlns- 
tioa  of  it  we  find  that  it  csBtalns  a  espy  sC 
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the  part  of  the  advertlBement  which  give* 
the  notice  of  sales  to  begin  on  the  7th  day 
of  March,  1882,  and  then  foUow  what  are 
claimed  to  be  memoranda  of  the  treasurer's 
aalea  made  by  him  on  the  7th,  8th.  and  Otfa 
days  of  March,  1882,  for  taxes  for  the  year 
1891,  there  being  about  180  In  all.  On  the  one 
aide  of  the  book,  aa  It  Is  opened,  appear  the 
name  of  the  party  against  whom  the  taxes 
are  levied,  the  amount  of  state  and  county 
taxes  and  Interest,  the  pro  rata  charges  for 
adTortlslng,  auctioneer's,  clerk's,  and  treas- 
ver'8  fees,  and  the  sum  of  these  amounts. 
Od  the  opposite  page  are  what  appear  to  be 
m  description  of  the  property,  cot  out  of  the 
printed  advertisement,  and  a  certificate  Sign- 
ed by  the  purchaser.  Tliey  are  anbstaDtlal- 
ly  the  same,  and  Uie  one  we  are  interested  in 
la  aa  follows: 

"Jeremiah  Ward.  *The  Level*,'  oontaining 
4  aer«*,  more  or  Utt.  For  a  fvtUer  deserip- 
fion,  sM  deed  recorded  in  Liber  H.  B.  19,  foUo 
$37. 

"State  and  County  taxes  for  1891.  .4.15 
"91S7.00.  This  la  to  certify  that  I  have  this 
4n7,  8th  day  of  March,  1882,  bought  at 
•tx  sale  of  James  T.  Perklna,  CoL  &.  Treaa., 
for  the  year  1881,  for  the  sum  of  one  hun- 
dred and  thirty  seven  dollars,  the  property 
described  In  the  above  advertisement 

"[Signed]  Thomas  EL  Youug." 

The  portion  In  italics  ta  the  printed  slip  ap- 
parently takra  out  of  the  advertisement  of 
aUes,  On  many  of  the  statements  are  auch 
memoranda  as  "The  property  has  been  re- 
deemed," "Settled,"  "Deed,"  etc..  which  ar« 
generally  made  In  red  Ink,  and  at  dates  sub- 
■eqoent  to  the  filing  of  the  report  In  some 
Instances  the  names  below  the  certificates  of 
purchase  are  in  lead  pencil,  and  In  others  an 
Indorsement  of  "No  bidder''  Is  made  on  the 
•ertlflcate.  As  can  be  gathered  from  the  part 
•f  the  report  above  quoted,  the  treasurer,  al- 
tbongh  nominally  filing  the  book  as  an  ex- 
hibit retained  It  In  his  office.  That  the 
treasurer  felt  at  liberty  to  make  socli  en- 
tries In  the  book  as  In  his  opinion  became  nec- 
easary  la  apparent  from  his  report  and  the 
numerous  entries  he  has  made;  and,  although 
he  waa  doubtless  acting  in  accordance  with 
vbat  he  believed  bis  right  and  duty,  he  waa 
from  time  to  time  changing  the  exhibit, 
which.  It  Is  claimed.  Is  a  part  of  the  pro- 
ceedings In  the  equity  case  In  which  he 
made  Ills  report.  Although  nominally  an  ex- 
hibit filed  in  the  drcult  court.  It  was  in  real- 
Ity  a  book  kept  and  used  by  the  treasurer,  aft- 
er it  was  so  filed,  In  which  to  make  entries 
affecting  the  properties  therein  mentioned. 
When  section  HUE  so  minutely  prescribed 
what  should  be  Inserted  In  the  treasurer's  re- 
port. It  was  certainly  never  contemplated  that 
the  law  would  be  gratified  by  referring  to  a 
book  kept  iu  the  treasurer's  office;  espe- 
oCally  a  book  In  whldi  entries  were  being 
Biade  from  time  to  time.  The  book  had  been 
atiginafiy  made  an  exhibit  In  No.  1,900  equity; 
aad,  It  It  had  been  kept  with  the  pi^en  la 


that  case.  It  would  be  a  very  questionable 
practice  to  adopt  to  refer  to  it  for  the  de- 
scription of  the  propertlea,  names  of  the  pur- 
chasers, etc.;  but  when  It  is  In  reality  not 
kept  In  court,  bat  In  the  treasurer's  office,  it 
Is  a  practice  that  should  not  be  tolerated. 

The  order  of  ratification  by  the  court  Is 
"that  each  and  every  unopposed  sale  em- 
braced in  said  report  be.  and  the  same  Is 
hereby,  ratified  and  confirmed."  There  Is 
nothing  whatever  to  show  what  sales  were 
unopposed,  onless  It  be  the  recital  in  the 
former  part  of  the  order  that  "no  cause  In 
writing  baring  been  shown  against  tbe  rat- 
ification of  any  sale  embraced  in  said  report." 
etc.  If,  in  ptrint  of  fact,  the  former  owner 
of  any  of  the  properties  redeemed  them  be- 
fore this  order  of  ratification  was  passed,  the 
sales  would  still  have  been  Included  In  the 
order,  if  the  theory  of  the  appellant  is  cor- 
rect that  this  book  must  be  accepted  as  part 
of  tbe  report  If  the  treasurer  neglected  to 
enter  on  tbe  book  before  tbe  order  of  ratlfl- 
cation  that  a  property  had  been  redeemed, 
there  would  be  nothing  In  tbe  case  to  exempt 
that  property  from  the  effect  of  tbe  order. 
In  short  the  treasurer  undertook  to  make  the 
records  of  his  office  a  part  of  the  report  to  the 
court  and  those  records  were  being  frequent- 
ly changed  byblm.  The  report  actuallyon  file 
and  remaining  In  the  clerk's  office  Is  meaning- 
less. No  one  could  ascertain  there  whether  bis 
property  hsd  been  sold,  and  no  one  could 
from  that  book  say  with  certainty  what  sales 
of  properties  were  actually  Intended  to  be 
ratified  by  the  order  or  deme  of  the  court. 
The  book  may  have  been  Tery  useful  to  the 
treasurer,  but  be  ought  to  have  Included  la 
the  report  Itself,  or  In  some  exhibit  to  be 
kept  In  the  clerk's  office,  tbe  data  required 
by  the  law  to  be  reported.  The  order  of  the 
eourt  ratifying  and  confirming  "all  unopposed 
sales"  Is  too  Indefinite,  under  the  evidence 
before  us,  to  give  it  any  validity,  as  we  find 
nothing  In  the  record,  excepting  the  book, 
that  In  any  way  attempta  to  designate  the 
property  sold. 

It  Is  contended  on  behalf  of  the  appeDant 
that  tbe  order  of  ratification  gave  a  prima 
facie  title  to  the  appellant  and,  If  there  were 
any  Irregularities  in  tbe  manner  In  whlth  the 
sale  waa  conducted,  they  had  to  be  establish- 
ed by  the  appellees;  and.  to  sustain  that  posi- 
tion, the  cases  of  Gulsebert  v.  Btchlson,  SI 
Hd.  478,  Steuart  v.  Meyer,  54  Md.  454. 
Cooper  V.  Holmes,  71  Md.  20. 17  Aa  711.  are 
dted.  Having  already  said  that  the  order  of 
ratification  ts  too  Indefinite  to  be  effective.  It 
is  perhaps  unnecessary  to  say  more  on  tiiat 
subject  But  those  cases  hold  that  the  order 
of  ratification  Is  only  prima  facie  evidence  of 
the  tltie,  and  that  the  regularity  ot  tbe  pro- 
ceedings can  be  Inquired  Into.  The  i^ipellant 
having  offered  the  proceedlnga,  and  they  be- 
ing found  to  be  defective,  the  presumption 
which  ordinarily  arises  by  the  passage  of  an 
order  of  ratification  Is  rebutted  by  those  de- 
tect!. Under  section  116D  ot  thia  local  Uw, 
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If  the  |n*(9ert7  li  not  redeemed  within  twe 
yean  from  the  day  of  sale,  the  treaaarer  la 
required  to  make  "a  deed  In  fee  of  ancb 
pn^rty,  which  deed  shall  be  recclTed  aatd 
held  to  be  prima  facie  evidence  irf  a  (ood  and 
perfect  title  In  fee  to  the  propMty  ao  bought" 
Taking  that  lectloD  In  connection  wltb  the 
other  proTlsfMiB  of  this  local  law,  it  may  well 
be  questioned  whether  the  order  of  ratifica- 
tion doea  establish  a  prima  fade  title  to 
property,  as  it  was  hdd  In  Cooper  t.  Holmes, 
71  Ud.  20,  17  AtL  ni.  It  did  under  the  local 
law  then  In  force  for  Prince  George's  coun- 
ty; but,  even  If  that  be  conceded,  still,  if  the 
appellant  has  a  deed,  he  oonld  bare  offa%d 
it,  and  cast  the  burden  on  the  appellees  to  re- 
but It,  and  the  order  of  ratification  need  not 
hare  been  offered  by  him.  This  suit  waa  In- 
stituted In  June,  1887,  more  than  five  years 
after  the  sale  of  the  property  by  the  treasurer, 
and  hence  more  than  three  years  after  the 
time  for  reden^tion  had  expired.  If  be  had 
a  deed,  the  papers  showing  the  prior  proceed- 
ings were  wholly  Immaterial,  so  far  aa  his 
defense  is  concerned,  and  the  refusal  to  ad- 
mit them  in  evidence  could  bare  done  him  no 
harm.  If  he  bad  not  during  those  three 
yeara,  or  more,  obtained  the  deed,— which  tbe 
law  under  which  he  claims  to  have  purchaa- 
ed  declares  shall  be  the  prima  facie  evi- 
dence of  title,  after  the  time  for  redemption 
has  expired,— he  should  not  be  permitted  to 
set  up  the  order  of  ratification  as  a  bar  to 
an  action  of  ejectment,  even  if  It  had  been 
regularly  passed.  But  an  order  of  ratification 
of  a  sale,  in  a  proceeding  under  a  statute 
which  contemplates  tbe  execution  of  a  deed 
to  pass  the  legal  title,  will  only  give  tbe 
purchaser  an  equitable  title,  unless  tbe  stat- 
ute otherwise  provides;  and  an  outstsndlng 
equitable  title  is  ordinarily  not  sufflcioit  to 
defeat  an  action  of  ejectment  Sanders  v. 
McDonald.  63  Md.  503.  Without  deeming  It 
necessary  to  determine  in  this  case,  as  it  Is 
not  Involved  In  It  what  the  rights  of  the  pur- 
chaser at  a  tax  sale  under  this  law  would  be, 
as  against  the  former  owner  of  the  property, 
who  Instituted  an  action  of  ^ectment  against 
the  purchaser,  within  the  two  years  allowed 
for  redemption,  it  Is  clear  that  after  tbe  ex- 
piration of  that  time,  an  order  of  ratification 
of  a  sale  made  under  this  law  cannot  defeat 
an  action  of  e]ectm«it  This  statute  decs  not 
authorize  the  owner,  who  desires  to  redeem, 
to  pay  tbe  money  Into  court  as  a  general 
law  does  (section  S6,  art  81,  Code  Pub. 
Gen.  Laws);  but  the  payment  la  to  be  made 
to  the  treasurer  (section  116D),  and  there  is 
no  provision  for  the  redemption  b«lng  report- 
ed to  the  court  that  ratified  the  sale,  er  of  its 
being  made  a  matter  of  record  In  that  court 
If,  in  point  of  fact,  the  ownen  of  this  prop- 
erty had  redeemed  It  within  tbe  time  allow- 
ed by  law,  manifestly  It  would  he  unjust  to 
require  them  to  furnish  evidence  ef  that  fact 
(which  evidence,  not  being  of  record,  might 
be  lost  or  inaccessible),  In  order  to  meet  tbe 
effect  of  tbe  order  of  mtlfleatten     tbe  aala; 


and,  if  they  did  not  redeen  it  tl»  law  madt 

it  the  duty  of  the  treasurer  to  execute  a  deed, 
and  the  appellant  could  demand  it  If  entlUed 
to  It  Under  these  drcumstancea,  he  abould 
have  produced  tbe  deed  If  he  desired  to  offer 
evidence  of  the  sale  to  him  to  defeat  tbt? 
action,  and  the  prevtons  proceedings  weie 
not  necessary  for  his  defense,  and  benee  were 
wb(Hly  irrelevant  and  immaterial. 

Tbe  exception  taken  to  the  granting  of  Uie 
jwayer  offered  by  the  plaintiffs  waa  not  press- 
ed in  this  court  There  might  be  some  ques- 
tion as  to  tbe  damages  anthorlzed  by  that 
prayer;  but  as  tbe  Jury  only  allowed  one 
cent,  no  injury  waa  done  the  appellant  Tbe 
Judgment  must  be  affirmed.  Judgment  af- 
firmed; ooMs  to  be  paid  by  Ote  an^dluit 


McCAMBRlDGB  v.  WALRAVBN. 

(Court  of  Appeals  of  Maryland.    Not.  1& 
1898.) 

VtUMATM  or  Will— Rks  Jodioata— iMraacHMKid 
loa  Ataun— COLUTsaAii  Attack — 
Caveat— AxiiroaBsrT. 

1.  Where  Issues  as  to  the  probate  of  a  wilL 
sent  to  a  coart  of  law,  hare  been  tried,  and  tht 
verdict  niBtainlng  the  will  has  been  certified  M 
the  orphans'  coart  and  probate  granted,  other 
persons  cannot  have  Issues  framed  embrscins 
Bubstautially  the  same  question,  tbon^fa  thej 
were  not  parties  to  tbe  prior  proceedings. 

2.  Parties  interested  In  a  will  are  not  pre- 
duded  from  impeaching  its  probate  becatue 
granted  after  a  contest  InvolTing  ite  validity. 
If  there  was  fraud  and  collusion  in  obtaiuiiif 
the  verdict  on  which  the  probate  was  based. 

8.  A  caveat  to  form  issues  as  to  the  Talidit; 
1^  a  will  was  filed.  The  answer  thereto  set 
up  the  fact  that  the  will  was  probated  pn^ 
suant  to  a  verdict  rendered  In  a  prior  contested 
caveat  on  substantially  the  aame  mnmds. 
Afterwards  caveator  aaked  to  amend  hia  peti- 
tion so  as  to  Insert  a  prayer  to  set  aside  tke 
order  admitting  the  will  to  probate  on  the 
ground  of  fraud  In  the  proeurance  of  the  ver- 
dict in  the  former  proceedings.  Held,  that  the 
ameudment  was  properly  refused,  iuasmuoh  as 
a  direct  application  waa  necessary  to  revoke 
the  order. 

4.  A  caveat  to  a  will  was  filed  May  7th.  Ao 
answer  setting  up  a  prior  caveat  on  substantial- 
ly the  same  grounds,  and  the  probate  of  the 
will  pursuant  to  the  verdict  rendered  therein, 
was  Bled  Msy  17th.  On  April  4th  of  the  fot- 
lowing  year  the  caveator  asked  to  amend  hia 
petition  so  as  to  insert  a  prayer  to  set  a^de 
the  order  admitting  the  wiu  to  probate  on  the 
ground  of  fraud  in  procuring  the  verdict  In  thr 
former  proceedings.  There  was  no  allegation 
that  caveator  had  only  recently  acquired  knowl- 
edge of  the  fraud.  BM  properly  refused,  on 
the  ground  of  laches. 

Appeal  from  orphans'  court  of  BaltUnorv 
city;  RUey  B.  Wright  J.  Henry  Naaa,  and 
Charles  F.  Rlehl,  Judges. 

Caveat  by  Archibald  McCambrldge  a^lnst 
John  H.  Walraven,  executor  of  John  A.  Mo 
(Cambridge,  deceased,  for  Issues  aa  to  tbe 
validity  of  a  deed.  Prom  a  dismissal  of 
caveat  caveator  appeals.-  Affirmed. 

Argued  before  McSHKRRT,  C  J.,  and  BRT- 
AN.  FOWLESt,  BRIBOOX^  BOYD,  and 
PBARCa^  JJ. 
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TtuM.  B.  COendlnen,  for  aHwllMt  BIdi  & 
Btjmq  and  Walraren  A  Schlnn,  for  appeSlw. 

BOYDf  3.  The  appdlant  filed  a  careat  to 
ttw  wis  of  John  A.  HcCambrldg«,  whtcta  had 
been  admitted  to  probate  hr  the  wphans* 
court  of  Baltimore  cltj,  and  aaked  tAat  1b- 
aoea  be  framed  and  Beat  to  a  court  of  law  for 
trial.  The  appellee  filed  an  answer,  alleging 
ttiat  Jobn  McCambrldge  and  othen  bad  filed 
a  caveat  to  the  will  on  the  same  gronnda 
that  were  aaslgned  In  the  one  filed  by  the  ap- 
pelant, and  tiiat  lasaea  were  dnly  framed 
and  Bent  to  the  Baltimore  et^  court  n  trial 
of  which  resulted  in  a  verdict  in  faror  of  the 
will,  and,  the  verdict  having  been  certified 
to  the  orphan^  court  of  Baltimore  city.  Judg- 
ment was  finally  entered  thereon  soBtaJnlng 
the  win  upon  all  the  iwwa.  The  aiwellant 
Oieo  filed  anotlier  petition,  asking  leave  to 
amend  tats  caTeat,  th«retofbre  filed,  by  insert- 
bag  the  aUegationB  therein  made.  In  the  pro- 
posed amendment  It  was  admitted  that  the  is- 
sues wen  framed  and  sent  to  the  Baltimtve 
dty  court  under  the  careat  of  John  McCani- 
brldge  and  otiiers,  upon  grounds  similar  to 
those  asked  for  by  the  appellant,  but  it  was 
charged  that  a  settlement  was  bad  without 
trial.  In  accordance  with  an  ^reement  be- 
tween the  caveators  in  that  case  and  the  appd- 
lee^  which  is  set  out  in  fun,  by  ithich  it  waB 
provided  that  tbe  caTeators  should  recdve  cer- 
tain sums  of  money  and  that  a  verdict  Should 
be  token  tot  the  defendante.  It  Is  then  al- 
leged that  a  verdict  was  obtained  from  the 
Jury  in  the  Baltimore  dty  court,  tmder  that 
agreement,  by  collniritm  and  consent  of  the 
defendants,  and  that  it  was  not  in  fact  and 
In  law  ttie  verdict  of  the  Jury,  rendered  after 
ttie  evidence  bad  been  submitted  to  them; 
that  the  orphans'  court  was  k^t  In  Ignorance 
of  the  facta,  was  deedved,  and  led  to  pass 
the  order  admitting  the  win  to  probate,  .In 
the  belief  that  the  proceedings  were  real,  and 
not  pretended;  and  tint,  under  such  drcnnir 
stances,  neither  the  vodlct  nor  the  cezHflcata 
tft  the  Bsltimore  dty  court  nor  the  order  of 
the  orpliana'  court,  oonstitnte  sny  detaise  w 
any  obstade  whldi  could  prevent  the  peti- 
tioner from  having  tiw  mattes  of  this  con- 
troway  tried  in  the  usual  way.  The  appel- 
lee made  a  motion  to  dismiss  the  petition  and 
caveat,  and  on  the  day  of  the  hearing  the 
appellant  Inserted  in  bis  petition,  as  proposed 
to  be  amended,  a  inray^r  to'  set  aside,  strike 
out,  and  rescind  the  order  passed  by  the  or- 
phans* court  admitting  the  wfll  to  probate, 
and  to  determine  and  declare  tbat  the  proban 
thereof  la  not  effective,  but  the  court  refused 
to  allow  the  amendment,  and  passed  an  or- 
der refusing  the  issues  and  dismissing  the 
petition  and  cavrat  of  tbe  appellant  From 
that  order  this  appeal  was  taken. 

It  is  wen  established  In  this  state  that  when 
iasnes,  sent  to  a  court  of  law  at  the  Instance 
of  <nie  interested  party,  have  been  tried,  $aA 
a  verdict  has  been  rendered  sustaining  tiie 
win,  wliicb  to  duly  certified  to  tiie  orphans' 
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court  and  probate  granted  In  pursuance 
thereof,  other  persons  cannot  have  Mties 
framed  embradng  substantially  the  sasne 
questions,  although  they  were  not  parties  to 
the  prior  proceedings.  Wortblngton  v.  Glt- 
tlDgs,  69  Md.  542;  Pegg  v.  Warford,  4  Md. 
S85y/  If  this  were  not  so,  estates  would  often 
be'cottsumed  by  costs,  and  there  might  be 
eonfllcthig  verdicts  rendered  by  different  Ju- 
ries on  the  same  questiona  One  Jury  ndg^t 
susteln  a  wUl,  whUe  another  might  decide 
the  Issues  against  Its  validity.  Our  present 
practice  In  testamentary  matters  Is  some- 
times not  as  free  from  confndon  and  uncei^ 
talnty  as  to  desirable,  but  to  i)emilt  a  ptac- 
tice  that  might  have  such  results  as  ttfose 
would  lead  to  endless  trouble. 

It  Is  true,  however,  that  parties  Interested 
are  not  precluded  from  Impeaching  the  pro- 
bate of  a  will  by  reason  of  the  fact  that  tbeSe 
has  been  a  previous  trial.  If  there  has  beoi 
fraud  and  collusion  In  obtaining  a  verdict  bn 
the  Issues  (Wortblngton  v.  Glttlngs,  supra);  and 
it  has  been  held  by  this  court  that  the  orphan^ 
court  can,  on  proper  allegations  and  proof,  set 
aside  a  Judgment  baaed  on  a  verdict  lendereB 
In  a  court  of  law  on  Issues  sent  to  It  1^  tbi 
orphans'  court,  when  there  has  been  fraud  and 
odlusion  in  obtaining  the  verdict  (Munnlkhuy- 
s«i  V.  Magraw,  57  Md.  172).  But  It  was  alBo 
held  In  WorOitegten  v.  Glttlngs  that  hi  wder 
to  procure  tiie  revocation  of  the  probate  of  a 
wlU,  taken  in  solemn  form,  there  must  be  la 
"direct  application  for  that  purpose,  and  the 
fraud  or  coUmdon,  with  an  the  particulars^ 
must  be  distinctly  charged,  as  also  the  manner 
In  which  the  court  was  misled  or  Imposed  ttn, 
and  such  aUegatlons  must  be  fully  and  deaijy 
supported  b'y  proof.  The  appUcatlon  must 
moreover,  be  made  within  a  reasonable  time 
after  tiie  discovery  of  tbe  fsets  which  ne 
supposed  to  establldi  the  fraud;  for,  If  there 
be  any  unnecessary  or  unreasonable  delay  In 
making  the  appUcation,  the  right  to  make  It 
win  be  considered  as  waived."  Wblle  It  must 
be  conceded  that  proceedings  In  the  orphans' 
court  are  not  and  need  not  be,  conducted  with 
all  tbe  technical  formalities  that  are  usually 
required  in  courts  of  law,  there  must  be  wme 
regard  for  uie  form  of  the  proceedings,  even 
In  that  court  It  would  be  going  a  great  way, 
and  would  have  a  tendency  to  confuse  rather 
than  simplify,  to  hdd  that  a  Judgment  ot  the 
orphans*  court  can  be  set  aside,  at  the  Instance 
of  those  not  parties  to  It  In  a  proceedlqg  Instl- 
tuted  to  caveat  a  win,  whicb  bad  been  preTlODB- 
ly  sustabied  by  tiiat  Judgment  and  yet  tiiatls 
ouctly  what  Is  attempted  In  tills  case.  The 
petition  for  leave  to  amend  reads,  'Tour  peti- 
tioner now  asks  leave  to  amend  ifis  caveat  here- 
tofore filed,"  ete.;  and  In  that  iwoposed  ame^- 
ment  the  prayer  to  rescind  tbe  order  admlttlqg 
the  win  to  probate  was  subsequently  InserteS, 
bdng.  In  tiie  language  of  tiw  court  bdev, 
"tecked  to  hto  said  petition  for  lean  to 
amend."  It  cannot  be  correctly  said  that  sn& 
a  proceeding  to  a  "direct  application**  for  tbe 
purpose  of  having  tbe  Judgment  on  the  verdict 
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resdnded,  bat  It  Is  distlnctlrdy  a  careat  and 
aivllcatioD  for  Issues.  Tbe  petition  la  ttte 
basis  for  the  action  of  tbe  orpbana*  court,  and 
tt  seeks  to  have  two  entirely  separate  and  dis- 
tinct proceedings  conducted  under  It  Its  pri- 
mary object  was  to  caveat  tbe  will,  and  hare 
Issues  framed,  and,  tbbt  being  tmixMslble, 
wblle  tbe  judgment  on  the  verdict  on  the 
former  Issues  remained  In  force.  It  Is  sougbt 
to  remove  tbat  obstacle  In  the  same  proceed- 
ing. Maolfestlf  tbat  Is  an  effort  to  attack  col- 
laterally what  can  only  be  successfully  lm> 
peached  by  a  direct  application.  When  the 
verdict  on  the  Issues  vras  certified  to  tbe  court, 
being  regular  on  Its  face,  tbe  orpbans*  court 
was  compelled  to  enter  Judgment  In  conformity 
with  It  Sumwalt  v.  Sumwalt  B2  Md.  838. 
And,  as  the  court  bad  no  power  to  have  the 
same  Issues  tried  while  tbe  judgment  stood, 
even  at  the  instance  of  another  caveator,  tbe 
judgment  must  necessarily  be  stricken  out  be- 
fore It  could  entertain  an  application  for  simi- 
lar issues.  It  was  said  in  Worthlngton  v.  Glt- 
tings:  "Probate  having  passed  and  letters 
t>een  granted,  after  contest  involving  the  va- 
lidity of  the  will,  no  further  proceeding  In  tbe 
orphans'  court  touching  that  question  can  be 
bad,  unless  the  probate  were  first  revoked  for 
fraud  or  collusion,  upon  proper  proceeding 
taken  for  that  purpose."  Such  being  the  cas^ 
tt  must  follow  that  tbe  application  to  strike  out 
tbe  judgment  should  be  by  a  separate  proceed- 
ing,—one  in  which  the  parties  Interorted  In  It 

■are  not  required  to  try  other  and  distinct  ques- 
tions. In  the  one  Instance  tbe  question  to  be 
determined  is  whether  the  judgment  la  valid, 
wblle  in  the  other  it  Is  simply  whether  the  ap- 
pelant le  entitled  to  have  tosues  framed  and 
sent  to  a  court  of  law.  In  tbe  former,  all  the 
parties  alleged  to  have  been  In  collusion  and  to 
have  perpetrated  a  fraud  on  the  court  ought 
to  be  made  parties,  as  was  held  in  Munnlk- 
buyaen  t.  Magraw,  supra,  where  it  was  said 
that,  If  any  legal  mode  of  reaching  the  parties 
by  publication  (they  being  nonresidenta)  bad 
been  authorised,  tt  would  have  been  pr<4>er  to 

'  resort  to  It  but  the  law  then  nude  no  such 
provision,  and  the  court  held  that  notice  to 
the  counsel  of  record  would  be  sufficient,  if  the 
parties  could  not  be  summoned.  Since  tliat 
case  was  decided.  Act  1892,  c.  275,  was  passed, 
which  authorizes  process  by  summons,  order  of 
publication,  or  attachment  to  compel  appear- 
ance in  all  cases  of  controversy  In  tbe  orphans* 
court;  but,  whether  or  not  there  could  be  a 
valid  service  of  process  on  the  parties  to  this 
alleged  fraudulent  verdict  and  judgment,  the 
proceedings  ^ould  be  directed  against  them, 
and  they  or  their  attorney  should  be  permitted 
to  appear.  But  in  the  caveat  proceeding  tbe 
executor  may  be  made  the  sole  party  defend- 
ant, the  will  having  been  probated.  Little  Sis- 
ters of  Poor  V.  Gushing,  62  Md.  416.  Thus,  by 
permitting  these  two  proceedings  to  be  con- 
ducted under  one  petition,  we  would  not  only 
hare  distinct  and  independent  questions  to  be 
considered  thereunder,  but  would  have  some 
defendants  who  need  not  be  parties  to  the  one 


queatkm,  but  should  be  to  the  otber.  The 
practice  In  tbe  orphan^  courts  of  this  state, 
free,  as  It  la,  te>m  technicalities  does  not  per- 
mit such  a  total  disregard  for  ordoly  pn^ 
ceedlngs  as  there  must  be  to  Justify  tbe  blend- 
ing In  one  petition  ot  two  such  separate  and 
distinct  matters.  Tbe  orphans'  court  was 
therefore  right  In  not  permitting  tbe  aiiMsid- 
ment  to  be  made  which  sought  to  iiMcrt  thp 
prayer  to  rescind  the  order  admltttng  tbe  wIO 
to  probate  in  the  careat  and  application  for 
Issues,  and,  being  ot  the  opinion  that  tliey  wen 
right  In  that,  it  is  nnneoessary  for  us  to  deter 
mine  how  far  this  court  has  tbe  power  to  le- 
view  the  refusal  ct  tbe  court  to  permit  socb  aa 
amendment 

The  fact  being  conceded  that  the  issiies 
were  tbe  same  aa  those  already  passed  np- 
on,  and  tbe  judgment  being  atiU  Id  force, 
there  waa  nothing  left  for  the  orphans'  court 
but  to  dlamlas  the  petition.  In  Wcvtblngton 
T.  Gittlngs,  after  refeirlng  to  sectloo  320 
(now  832)  of  article  93  of  the  Oode.  in  refer- 
ence to  wills  admitted  to  probate  without  c^ 
test  the  court  said,  on  page  647:  "Tlie  plain 
Implication  from  this  la,  if  thwe  has  been  a 
contest  in  regard  to  tbe  validity  of  tbe  will, 
and  that  etrntest  has  been  decided  In  favor 
of  the  validity  of  the  will,  and  tbe  will  has 
been,  after  such  contest,  admitted  to  pro- 
bate, and  letters  granted,  the  wpbantf  court 
is  without  further  power  «r  Jurisdiction  to 
hear  or  decide  the  question  of  the  validity 
of  the  wilL  The  same  questions  baring 
been  once  raised  and  decided  in  r^fard  tv 
the  validity  of  the  will,  they  cannot  be  re- 
peated, though  at  the  Instance  of  dlllerent 
parties.**  In  that  case  tbe  facts  w»«  very 
similar  to  those  before  as.  The  appellants 
filed  a  petition  and  caveat  to  the  will  In  con- 
troversy oa  substantially  the  same  gronnds 
as  those  on  which  Issues  bad  be«i  tried  un- 
der previous  caveats,  but  the  petition  did  not 
refer  to  tbe  previous  caveats,  and  tbe  pro- 
ceedings thereon,  whlcb  had  resulted  In  ad- 
mitting the  will  to  probate.  The  respond- 
ents In  their  snsw»  set  up  those  tacts,  and 
then  the  caveators,  in  what  they  called  a 
"Replication,**  denied  ttie  validity  of  Uie  {de- 
nary proceedings  and  the  alleged  finding  of 
the  Jury  there<m,  and  alleged  that  It  was 
procured  by  agreement  and  fraudulent  con- 
cert between  the  parties,  without  any  boos 
flde  trial  of  the  issues.  The  principal  differ- 
ence between  that  case  and  this  Is  that  la 
the  former  tbe  allegations  were  made  ta 
what  the  petitioners  called  a  "Replication.' 
while  this  appellant  sought  r^Ief  on  the 
ground  of  fraud  and  collusion  by  amendment 
to  hla  original  petition.  The  court  In  that 
case  clearly  stated  how  rdief  could  be  ob- 
tained under  such  facta  as  those  alleged,  as 
we  have  quoted  In  the  former  part  of  this 
opinion,  and,  by  afitrmlng  the  order  dismiss- 
ing the  caveat  In  effect  necessarily  dettr- 
mined  that  tbe  fwmer  Judgment  coold  oot 
be  set  aside  under  that  proceeding,  but  <mly 
by  a  direct  ap^lcatlon  tar  tbat  purpose. 
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But  If  the  aUeged  application  to  itrilce  oQt 
the  Jndgment  had  not  been  defective  for  the 
reasons  we  have  already  given,  the  orphans' 
■conrt  was  right  In  refusing  It  on  another 
fiTonnd.    As  was  said  In  Worthlngton  v.  Glt- 
tlngs,  the  application  mnst  be  made  within 
reasonable  time  after  the  discovery  of  the 
facts   that  are  anpposed  to  establish  the 
fraud.   The  caveat  was  filed  by  the  appel- 
lant on  the  7tta  day  of  May.  1»8T,  and  the 
Answer  setting  up  the  former  caveat  was 
filed  oa  the  17th  of  that  month.  The  applica- 
tion to  amend  the  petition,  so  as  to  Insert  a 
prayer  to  set  aside,  strike  out,  and  rescind 
the  order  admitting  the  will  to  probate,  was 
oot  made  ontll  April  4,  1898.   There  is  no 
suggestion  that  the  appeUant  had  only  re- 
■eently  come  Into  possession  of  the  facts  that 
are  supposed  to  establish  the  frand,  nor  Is 
there  any  reason  assigned  for  not  making 
the  application  sooner.  Now,  while  this  court 
declined  In  Munnlkhuysen  v,  Magraw,  67  Md. 
188,  to  strictly  apply,  in  cases  where  frand 
Is  alleged,  the  rule  laid  down  In  Redman  v. 
Chance,  82  Md.  52,  that  a  party  seeking  to 
«et  aside  an  order  or  Judgment  must  insti- 
tute proceedings  within  the  time  limited  for 
Appeals,  after  he  has  knowledge  of  the  order 
or  Jndgm«it,  yet  If,  In  point  of  fact  the  ap- 
pellant knew,  at  the  time  or  soon  after  the 
Answer  of  respondent  setting  up  the  former 
proceeding  was  filed,  the  facts  he  now  al- 
leges, he  ought  to  have  attached  the  judg- 
ment before  April  4.  188a.  or,  at  least,  to 
Have  accounted  for  the  dels^y.   He  should 
not  be  permitted  to  wait  forf  nearly  a  year, 
After  having  such  knowledab,  to  make  such 
application,  and,  If  he  war  in  ignorance  of 
the  facts,  lie  should  hav/  so  stated.  The 
general  rule  being  that  'an  application  to 
strike  out  a  judgment  m^st  be  made  within 
the  time  allowed  to  talfe  an  appeal,  after 
knowledge  of  the  factsf  relied  on,  when  a 
party  makes  appllcatio 
late  period  aa  on  Its 


fa< 


Able  delay,  be  should 
tie  acquired  bis  infor 
reasons  for  his  dela: 
planatlon  the  delay 
appllcatioiL   If  he 
within  the  exception 
tie  should  state  in 
needing  such  facts 
him  of  laches.  A: 
pellant  had  notice 
pellee  filed  May  17 


for  relief  at  such  a 
Indicates  nnreason- 
iform  the  court  when 
atlon,  and  give  good 
If  without  such  ex- 
would  be  fatal  to  his 
8  to  bring  himself 
made  In  cases  of  frand, 
a  petition  or  other  pro- 
will,  at  least,  acquit 
we  have  seen,  the  ap- 
by  the  answer  of  the  ap- 


aa 


1887,  if  he  was  not  previ- 
ously aware  of  tbtfe  fact,  that  a  verdict  had 
ijeen  rendered  onff  the  140i  day  of  October, 
1896,  sustaining  t  <he  will,  and.  If  the  alleged 
frand  was  known  '  to  him  then,  he  could  not 
watt  unta  April  t|4,  1888,  before  InsUtutlng 
proceedings  to  sei^t  the  Judgment  aside  wfth- 
ont  projwrly  acciiAuntlng  for  the  delay,  and, 
If  his  knowledge  iJas  to  the  alleged  fraud  waa 
acquired  at  a  tir  bie  so  recent  before  his  ap* 
plication  as  not  o'to  Impute  laches,  he  should 
bare  stated  thal'^  fact  Hie  rule  In  equity 
c-oarts  la  tlial;  ffwhere  there  hag  been  ap> 


parent  laches  In  the  prosecution  of  the  suit 
it  Is  incnmbent  upon  the  plaintiff.  In  order 
to  repel  the  presumption  of  laches  or  unrea- 
sonable delay,  to  set  up  In  the  bill  the  rea- 
sons why  the  suit  was  not  brought  sooner, 
and,  if  there  be  circumstances  which  will 
excuse  or  explain  the  laches  or  bring  the 
case  within  any  exception.  It  is  necessary 
that  such  excuse  or  explanation  be  stated 
in  the  bUL  12  Einc.  PL  &  Prac.  834.  In  this 
state  this  rule  has  been  adopted,  and  the  ob- 
jection can  be  raised  by  demurrer  to  the  bilL 
Noble  T.  Tomer.  68  Md.  619.  16  Atl.  124; 
Belt  V.  Bowie,  65  Md.  360,  4  Atl.  295.  It  Is 
quite  as  important  to  enforce  such  a  rule  In 
proceedings  of  this  character  In  the  orphans' 
courts,  and.  aa  It  la  not  the  practice  in  that 
conrt  to  raise  such  questions  by. demurrer, 
it  can  well  be  done,  as  In  this  case,  by  a 
motion  to  dismiss  the  petition.  Of  course, 
the  orphans'  court  can,  where  It  is  proper, 
prevent  Injustice  from  being  done  by  allow- 
ing an  amendment;  but  the  amendment  pro- 
posed in  this  case  fell  far  short  of  what  the 
practice  we  are  now  discussing  requires,  and 
we  think  the  court  was  right  In  dismissing 
the  petition  for  this  reason,  as  well  as  others 
we  have  given,  and  Its  order  must  be  affirm- 
ed. Order  affirmed,  costa  above  and  below 
to  be  paid  by  the  ai^ellant 


In  re  A.  A.  GRIFFINO  IBON  CO. 
(Supreme  Conrt  of  New  Jersey.  Dec.  18, 188S.) 

COXFORATtOSS  —  ElbcTIOK  or  OFPtOBRB  — BtOOK- 

BouMis'  Mhtuio— Rbkoval  ow  Hiiria- 

TSHUL  OrriCBKS. 

1.  (a)  Companies  organlied  nnder  the  gaBwal 

corporation  act  are  now  novemed  by  the  Revi- 
sion of  1886  (P.  L.  p.  277).  0>)  Ihe  stockhold- 
ers of  such  a  company  ma7<  at  a  special  meet- 
ing dnly  called  for  uie  purpose,  increase  the 
number  of  directors  of  the  companXt  1^  U 
amendment  to  the  by-laws  taking  Immediate 
effect  (c)  In  the  amience  of  other  provision 
In  the  by-laws,  it  will  then  be  the  njcht  and 
duty  of  the  stockholders  to  elect  the  additional 
directors.  The  proTisioDS  of  section  16  ot  the 
act  relating  to  the  filling  of  vacancies  by  the 
board  of  directors,  have  no  application  to  such 
a  case,  (d)  In  the  absence  of  other  provision 
In  the  by-laws,  such  election  ahoaid  be  held  at 
a  meeting  Bubseqaently  called,  with  dne  rt* 
gard  to  sections  33  and  36  of  the  act 

2.  A  special  meeting  of  the  stockholders  of  a 
company  orffanized  nnder  the  general  corpora- 
tion act  was  duly  called  on  less  than  10  days* 
notice  to  amend  the  by-laws  of  the  company 
by  increasing  the  number  of  directors,  and  to 
elect  those  that  should  be  added.  At  tne  meet- 
ing, every  share  of  stock  in  the  company  was 
represented  and  voted  on,  and  the  hy-laws  were 
so  amended.  The  additional  directors  were 
then  chosen  by  the  votes  of  a  majority  in  nnm- 
ber  and  Interest  of  all  the  stockholders,  the 
mtnorito  atockholdeia  refusing  to  vote.  No 
stock  had  been  transferred  within  20  days 
next  preceding  the  meeting.  Held,  on  summary 
inquiry  under  said  act  (Revision  1896,  i  42), 
that  notwithstanding  its  informality,  audi  Ac- 
tion would  not  be  msturhed. 

3.  The  ministerial  officers  of  a  corporatim  not 
holding  for  fixed  terms  under  statute  or  by- 
laws may  be  removed  hr  the  body  that  diOM 
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them.  Qtiam,  doM  tha  power  of  thim  eonrt  of 
mmmaTT  Inqalir  Into  cotporate  electiow  az* 
tend  beyond  elections  by  stoekholdenT 
(SrllaboB  by  the  Gonrt.) 

In  tbe  matter  of  the  election  of  the  direct- 
or* and  other  officers  of  tbe  A.  A.  Grifflog 
Iron  Company.  Application  to  set  the  same 
aside  denied. 

Upon  a  BQmmary  hearlns.  under  section  42 
of  "An  act  concerning  corporatlona"  (Berl- 
Bion  1806;  P.  L.  277),  tbe  affidavits  and 
proofs  of  tbe  parties  present  the  following 
pertinent  facts:  The  A,  A.  Griffing  Iron  Com- 
pany was  organized  February  6,  16S1,  under 
the  general  corporation  act  of  1875  (1  Gen. 
St  p.  904).  In  the  by-laws  adopted  by  the 
stockholders,  It  was,  among  other  things, 
provided  that  there  should  be  a  board  of 
five  directors,  to  be  elected  by  ballot  at  tbe 
annual  meeting  In  Hay,  and  to  hold  office  for 
one  year,  and  until  their  Buccessora  should 
be  elected:  that  the  directors  should  elect  a 
president  from  their  own  number,  and,  among 
other  officers,  a  treasurer,  who  should  be  a 
stockholder,  and  might  be  a  member  of  the 
board;  tbat  any  vacancy  In  the  board  or  In 
tbe  office  dflreasunsLabe^  be  filled  by  the 
InaHI  tor  the~ iiuuj.pli<«d -tena^  tiiat  special 
meetings  of  the  stocUudders  might  be  called 
at  any  time  by  one  or  more  of  the  board  of 
directors  on  three  days'  notice.  In  writing, 
personally  or  by  mall,  to  an  the  stockholders; 
and  that  the  notice  of  such  meeting  should 
q>eclfy  the  business  to  be  transacted.  These 
by-laws  authorized  and  regulated  amendment 
thereof  by  the  board  of  dlrectwa.  In  May, 
1888,  at  the  annual  meeting  of  the  company. 
Thomas  H.  'Williams,  Samnd  D.  Tompkins, 
George  W.  Conklln,  Edward  a  Griffing,  and 
Charles  F.  Imbrle  were  elected  directors,  and 
are  still  in  office.  This  board  elected  Mr. 
Williams  president,  and  Mr.  Tompkins  treas- 
urer, for  one  year,  with  salaries  as  during 
the  preceding  year.  On  November  18th, 
Messrs.  Griffing  and  Imbrle  called  a  special 
meeting  of  stockholders  for  Xovembw  23d, 
at  the  principal  office  of  tbe  company.  In  this 
state,  giving  notice,  among  other  things,  of  a 
purpose  to  transact  business  as  follows:  (1) 
To  amend  the  by4aws  by  substituting  for 
one  of  those  above  cited  the  following,  rlc: 
"The  business  of  this  corporation  shall  be 
conducted  by  a  board  of  nine  directors,  who 
shall  be  elected  by  ballot  at  the  annual  meet- 
ing or  at  any  special  meeting  of  the  stock- 
luddora  called  for  that  purpose.  Such  di- 
rectora  shall  hold  office  for  one  year,  and  un- 
til their  successors  are  elected.  *  *  *"  (2) 
To  amend  the  by-laws  by  Inserting  the  fol- 
lowing, vis.:  "The  president,  *  •  *  treas- 
urer, •  •  *  and  any  officer  of  the  com- 
pany may  be  removed  by  the  directors  at 
any  meeting  of  the  board  of  directors."  (3) 
To  amend  the  by-laws  by  substituting  for  one 
of  those  above  cited  the  following,  vis.:  "In 
case  of  vacancy  In  the  board  of  directors  or 
tn  tbe  office  of  president,  •  •  *  treasurer, 
*  *  *  or  any  offlcw  ot  tta«  coinpaiiy,  tbe 


directors  shall  ffil  tbe  vacancy  for  the  unex- 
pired term."  <4)  To  elect  foor  w  more  di- 
rectors of  the  company.  Of)  To  provide  fnnds 
and  transact  other  proper  bnalness.  At  sucb 
special  meeting,  Mr.  WUUams,  protesting  that 
the  notice  was  Insufficient,  and  that  the  by- 
laws could  only  be  amended  in  tbe  manner 
therein  provided,  nevertheless  presided,  and 
the  business  noticed  was  takoi  up.  Tbe  en- 
tire stock  of  the  company  consists  of  3,000 
shares.  In  30  separate  holdli^  Every  ahare 
was  represented  at  the  meeting,  and,  by  m 
vote  of  1,S66  shares  in  22  holdings,  as  against 
1,434  shares  In  8  holdings,  tbe  by^ws  were 
amended  conformaUy  to  said  notice.  There- 
upon the  stockholders,  d^»Ite  objection,  pro- 
ceeded at  once  to  elect  four  new  directors. 
Abner  A.  Griffing,  JamM  I*,  Ogden,  Isaac  C. 
Ogden,  and  John  H.  Armstrong  were  chosen 
by  votes  cast  on  the  same  1,066  shares  of 
stock,  the  other  shares  not  being  voted.  A 
recess  was  tsken,  in  order  to  afford  an 
portunlty  for  a  dUrectors'  meeting.  Messrs. 
Grlfflng  and  Imbrie  had  on  November  18tl> 
called  a  special  meeting  of  the  board  of  dl- 
reeton  to  be  held  Immedlattiy  after  tbe 
stockholders'  meeting;  and,  together  witb  the 
newly-elected  directors,  they  wganlsed  sucb 
a  meeting,  and,  by  resolutim,  removed  Mr. 
Williams  and  Mr.  Tompkins  from  their  re- 
spective offices,  and  dected,  to  fill  the  vacan- 
cies, Abner  A.  Grlfflng,  presldoit,  and  Ed- 
ward 8.  Griffing,  treasurer.  The  other  di- 
rectors refused  to  psrtlclpate  In  this  meettng. 
On  reassembling,  the  stockholders,  by  a  vote- 
of  tbe  same  1,666  shares,  ratlfled  the  actloa 
of  the  directors.  In  the  pending  proceeding, 
Messrs.  WOllams,  T«npklna,  and  ConUln.  a» 
stockholders  and  Erectors,  challenge  the  elec* 
tion  ot  the  four  additional  directors;  and  tbe 
two  offlcera  also  challenge  the  Section  of  tbe 
persons  claiming  to  succeed  them  respective- 
ly- 
Argued  November  term,  1806^  before  LUD' 
LOW  and  OOLLIXS,  JJ. 

J.  B.  Vredenburgb  and  A.  L.  UcDermott^ 
for  appUcants.   W.  D.\  Edwards  and  & 

Gorbln,  oNKtsed. 

\ 

CX>LLINS,  J.  (aftw  sta^g  tbe  tact^.  Tbe 
organic  law  of  the  A.  AAClriffing  Iron  Oom- 
pany  subjected  that  corpV»t*on  to  the  cmi- 
trol  of  the  legislature.   Sections  14,  35. 
Therefore  we  are  now  to  loiMc  to  tbe  Bevlaloxs 
of  1886  of  the  CMporation  ipt  for  its  regoln.- 
tlon.   Section  1  of  that  st^te  enacts  that 
every  corporation  shall  bav^  power  to  make 
by-laws  fixing  and  altering  1^  number  of  lt» 
directors,  and  providing  for  Be  managemokt 
of  Its  proper^,  and  the  regilation  and  gov- 
ernment of  Its  affairs.  Sectldft  11  enacts  tiOiX 
the  power  to  make  and  B,lt0  by-4aws  shall 
be  in  the  stocUK^ders.   It  Isidear,  therefore, 
that  the  amendment  of  NovVmber  23.  lS9Sc 
increasing  the  number  of  directors,  was  lesvl. 
That  the  stockholders  had  delegated  to  Ua» 
dlrectm  poww  to  amend  tbe  vj-lawa  did  xaot 


Digitized  by 


Google 


N.J.> 


IN  BE  A.  A.  GRIFFINO  IKON  CO. 


988 


cnrtall  their  own  power  to  amend  them,  and, 
of  coarse,  the  lat^  statate  removed  all  pos- 
sible restriction  on  such  power.  The  protest 
read  at  the  stockholders'  meeting  was  there- 
fore nnavalUng  in  this  regard.  Insufficlenc; 
•f  notice  was  alleged,  bat  no  defect  was 
pointed  oat  or  haa  been  proved.  As  everr 
aha  re  of  stock  was  represented  and  voted  on 
at  the  meeting,  no  Irregolarlty  should  be  con- 
sidered. Handley  v.  Stutz.  139  U.  8.  417.  11 
Sup.  Ct  530.    The  amendments  must  stand. 

It  is  argued  that  the  Increase  of  directors 
should  not  be  held  to  have  had  Immediate 
^ect;  that,  under  the  provisions  of  section 
12  of  the  statute,  directors  must  be  chosen 
for  at  least  a  year;  and  the  argnment  is  not 
«nly  that  the  Indlvldnal  directors,  but  that 
the  board  as  constituted  at  the  time  of 
Section,  hold  for  a  year,  not  subject  to 
change  In  the  composition  of  the  board. 
It  Is  not  denied  that,  where  the  by-laws 
pmnit  special  meetings,  there  may  be  an 
Alteration  In  the  number  of  directors  at  any 
•uch  meeting;  but  It  la  claimed  that  such 
Alteration  becomes  efCectual  only  at  the  next 
jiininii  election.  '  We  are  referred  to  numer- 
ous decisions  that,  In  the  absence  of  fraud 
or  abuse  of  trust,  stockholders  must  submit 
to  the  control  of  a  coriwration  by  Its  directors 
during  their  term  of  office.  These  decisions 
All  relate  to  collateral  attack.  They  have  no 
reference  to  direct  action  of  the  atockhold- 
«rs  taken  by  legitimate  and  orderly  methods. 
The  right  to  take  such  action  is  inherent, 
though  generally  declared  and_ directed  by 
statute.  Ttaomp.  Corp.  f  3972.Y^It  would  be 
preposterous  to  leave  the  real  owners  of  the 
corporate  property  at  the  mercy  of  their 
Agents,  and  the  law  has  not  done  so.  Our 
statute  anthorlsM  action  by  the  stockholders 
ander  by-laws  subject  to  alteration.  '  Special 
meetings  of  the  stockhi^ers  may  t>e  held 
under  the  by-laws^  or  In  case  of  necessity 
under  the  statutej  Sections  1,  11.  17,  46. 
It  the  by-lav^8~  so  warrant,  directors  may 
«ven  be  removed  during  their  term.  In 
Hotel  Co.  V.  Hampson,  28  Ch.  Dlv.  1,  it  was 
beid  that,  without  such  warrant  in  the  arti- 
cles of  association,  the  directors  of  a  Jolnt- 
•tock  company  could  not  be  removed  except 
for  cause;  but  Sir  George  Jessel.  the  learned 
master  of  the  rolls,  said  that,  under  a  clause 
In  the  articles  of  association  authorizing 
Amendments,  it  was  competent  for  the 
stockholders  to  pass  a  clause  enabling  them 
to  remove  the  directors,  and  then  act  upon 
It.  From  the  time  of  the  adoption  of  the 
Ameudments,  therefore,  the  stockholders  were 
entitled  to  have  nine  directors  In  the  board. 
How  should  the  four  new  places  have  been 
filled '  pending  the  next  annual  election? 
Counsel  for  these  applicants  submit  and  cite 
Authority  that  newly-created  offices  are  "va- 
cant"; and  they  contend  that,  onder  the 
statute  and  the  by-laws  of  the  company,  the 
power  to'  fill  vacancies  is  In  the  directors. 
The  proTiidon  of  the  statute  Is  In  section  IS, 
which  reads  as  followsi  "Any  vacancy  occur- 


Ttiif^  amonaf  the  dt^fff^—  ™  Ij  offl™  **  |warf- 
Heot,  secretary  or  treasurer  by  aeath,  fWlKUft- 
tion,  removal  or  otherwise  shall  be  filled  Is 
the  manner  provided  for  Ifl  Mb  by-laws;  In 
the  absence  of  such  prgvwiMl  V^"^ 
shalMiglllled  by  the  boara  of  directors."/'  This 
language  la  inappropriate  to,  ff  (Ur^orshlp 
newly  created.  The  filling  up  of  a  board 
whose  membership  Is  enlarged  seems  to  be 
left  to  the  creating  body;  that  la,  the  stock- 
holders. In  the  absence  of  express  provision, 
there  is  Implied  power  In  the  stockfaolden  to 
do  everything  necessary  to  effectuate  the  cor- 
porate functions.  Ihomp.  Corp.  U  5641,  5042. 
The  by-law  of  this  company  above  cited  li 
based  on  the  statute,  and  Is  even  more  In- 
approprlato  to  a  newly-created  dhrectorship; 
for  the  reference  to  an  "unexpired  term"  pre- 
supposes a  previous  incumbent  We  ttilnk  It 
clear  that,  under  the  amended  by-laws.  It  be^ 
came  the  right  and  duty  of  the  stockholders 
to  elect  the  additional  directors,  and  that  they 
could  do  so  at  a  special  meeting  called  for  that 
purpose.  The  form  of  notice  of  such  a  purpoaa 
that  was  given  In  this  case  is  criticised;  bat 
we  think  It  was  Intended,  and  must  have  bees 
understood,  to  be  a  notice  that.  If  the  proposed 
increase  in  the  number  of  directors  should  be 
authorised,  the  election  of  the  new  directws 
would  be  forthwith  moved.  I  have  doubt  of 
the  strict  propriety  of  that  mode  of  procedure. 
Until  the  amendment  there  could  be  no  electios 
at  a  special  meeting,  and  an  antlcliuttory  call 
for  such  a  meeting  for  the  purpose  of  an  elec- 
tion would  be  incongruous,  to  say  the  least 
As  a  t>are  majority  of  a  quorum  of  stockhold- 
ers may  alter  the  by-laws  of  a  corporation,  It 
would  seem  but  fair  to  require  tliat  an  election 
authorized  by  amendment  should  be  held  at  a 
subsequent  meeting,  called  upon  notice  to 
every  stockholder.  In  fixing  the  time  for  awA 
a  meeting,  regard  should  be  had  to  certain  pro- 
visions of  the  statate  that  may  be  a^llcabla 
even  to  siieclal  elections  of  the  character  at 
that  In  question.  Section  36  dIsentiUes,  to  be 
voted  on,  any  stock  transferred  on  the  books 
of  the  company  within  20  days  next  proceeding 
an  election;  and  section  83  directs  that  a  llat 
of  stockholders  shall  be  prepared  and  held 
open  for  Inspection  for  at  least  10  days  belore 
every  election  of  directors  after  the  first.  It 
does  not  appear  before  us  that  any  stock  had 
been  transferred  within  20  days  before  the 
ctiallenged  election,  and  I  speak  of  that  sub- 
ject by  way  of  suggestion  only.  Section  33  Is 
all  that  need  now  be  considered.  Of  coarse, 
under  less  than  10  days'  notice  to  amend  by- 
laws and  elect  directors,  the  stockholders  could 
not  have  the  time  given  by  that  section  to  in- 
spect a  prepared  list  of  stockholders;  but  that 
fact  should  not,  in  a  proceeding  like  the  pres- 
ent, avail  to  defeat  an  election  clearly  express- 
ive of  the  will  of  the  stockholders.  E^ery 
share  of  stock  was  represented  at  the  meeting, 
and  a  majority  both  In  number  and  In  interest 
of  all  the  stockholdos  voted  for  the  directors 
whose  title  is  assailed,  and  still  acquiesce  is 
tlw  result;  snd  It  wonid  bs  esptloos  In-  tUs 
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court  to  order  a  new  election  for  mere  fbmuU- 
t^t  uke.  In  Downing  t.  Potts,  23  N.  J.  Iaw, 
S8,  Cblet  Justice  Green  that  the  proTislons 
of  the  statute  (now  section  83  of  the  corpora- 
tion act)  were  directory  only;  and  he  used  this 
luguage  concerning  the  Jurisdiction  we  are 
DOW  exercising,  then  exercised  under  a  sepa- 
rate law:  "By  the  seventh  section  of  the  act, 
this  court  are  required  to  Inquire  Into  the 
matters  or  causes  of  complaint,  and  thereupon 
to  establish  the  election  complained  of,  or 
order  a  new  election,  or  make  such  order  and 
give  such  relief  In  the  premises  as  right  and 
Justice  may  appear  to  require.  The  court  are 
not  to  avoid  an  election  merely  because  a 
technical  error  has  been  committed,  or  the 
provisions  of  the  act  not  strictly  compiled 
with,  unless  there  la  reason  to  apprehend  that 
the  fairness  of  the  election  has  been  Impaired 
or  the  claims  of  right  and  Justice  defeated." 
The  spirit  of  this  ruling  constrains  us  to  leave 
oiidlsturbed  the  challenged  Section  of  direct- 
on. 

Kor  can  we  disturb  the  election  of  president 
and  treasurer  complained  of.  There  Is  great 
doubt  of  our  Jurisdiction  to  do  so.  l^e  orig- 
inal statute  now  blended  in  the  general  corpo- 
ration act,  under  which  such  Jurisdiction  is 
Invoked,  seems  to  me  clearly  limited  to  Sec- 
tions by  stockholders.  P.  L.  1825,  p.  81;  Harr. 
Comp.  p.  112.  I  find  little  ground  to  extend 
its  operation  because  of  Its  present  collocation. 
Although  the  word  "election"  Is  used  In  the 
by-laws  of  this  company  with  reference  to  the 
choice  of  officers  by  the  directors,  It  is  never 
directly  so  used  In  the  statute  itself.  The 
supreme  court  of  California  has  held  that  In 
that  connection  the  word  Is  a  misnomer,  the 
choice  really  being  made  by  appointment  and 
npon  that  ground  has  refused  to  take  Juris- 
diction under  a  statute  like  ours,  directing  a 
summary  Inquiry  Into  corporate  elections. 
Wlckersbam  v.  Brlttan,  93  Cat  84,  28  Pac. 
792,  and  29  Pac  Gl.  Mr.  Justice  Ingrabam, 
In  the  supreme  court  of  New  York,  made  like 
decision.  In  re  Cagney,  5  N.  Y.  Law  J.  1362. 
But  If  we  have  Jurisdiction,  we  see  no  In- 
firmity In  the  election.  Its  validity,  of  course, 
can  be  questioned  only  If  there  was  Invalidity 
In  jbe  removal  of  the  former  Incumbents; 
for  there  can  be  no  doubt  of  the  power  of  the 
directors  to  fill  vacancies  caused  by  removal 
The  statute  recognizes  a  power  of  removal 
(section  15),  and  such  power  la,  Indeed,  Inher- 
ent. If  there  be  a  fixed  term  of  office,  re- 
moval must  be  for  cause;  but  otherwise,  un- 
less limited  by  statute  or  by-law,  the  power  to 
remove  mlulsterial  officers  Is  at}solute  in  the 
body  that  elects,  subject  only  to  a  right  of 
action  If  there  be  a  breach  of  contract  of  em- 
ployment. Thomp.  Corp.  H  8(M-S20.  The 
president  of  a  corporation  has  no  securer  ten- 
ure than  any  other  ministerial  officer.  Id.  | 
4611.  Our  statute  (section  13)  simply  pro- 
vides that  every  corporation  organized  there- 
under shall  have  a  president,  secretary,  and 
treasurer,  who  shall  be  chosen  either  by  the 
dtrecton  or  ttockluddera,  as  the  by-laws  may 


direct  and  shaB  hold  tb^  offices  ontfi  otliers 
are  chosen  and  qualified  in  their  stead.  Tbe 
by-laws  of  the  Qriffing  Company  directed  that 
the  directors  should  choose  these  officers  but 
fixed  no  term  of  ofllee,  and  at  the  meednc  of 
November  23d  were  amended  so  aa  to  give 
express  power  of  removaL  Such  aji  amend- 
ment has  been  Judldally  iqitaeU  In  tUs  state. 
Weinburgb  v.  Advertising  Oo..  65  N.  J.  Eq. 
640,  87  Ati.  1026.  The  stockbcHders  mtlfled 
the  removal  made  nnder  this  authority.  T3ie 
attonpt  of  the  directors.  In  May.  1806.  to  fix 
a  term  of  one  year  for  the  president  and  treas- 
urer, was  certainly  Ineffectual  to  create  any 
franchise.  It  was  probably  ineffectual  as  a 
contract;  but  if  tiot.  the  remedy  tor  a  breach 
Is  by  an  action  tor  damages.  Tbe  ap^lcatlon 
to  set  atldtt  tlMM  decdou  la  denied,  vltb 
coats. 


DAT  V.  DONOHUB. 
(Court  of  Errors  and  Appeals  of  New  Jeney. 

Nov.  21,  1898.) 

TaiAb— NoKsriT— WiTXBSs  —  CKoas-ExAiiijrATio* 

—  Evli>BNCI— Nrouobncs. 

1.  A  motion  to  nonsuit  npon  the  ground  that 
the  plaintifTs  injary  had  been  caused  by  the 
nettlifrence  of  a  fellow  servant  sfaonld  not  be 
granted  when  the  conclnsitm  of  fact  is  one 
about  which  reasonable  men  might  honestly 
differ. 

2.  A  defendant  who  was  testifying  fB  his 
own  defense,  apparently,  was  asked  upon  cross- 
esamination  if  it  were  really  in  his  own  in- 
terest that  he  was  testifying,  or  whether  he 
was  insured  against  the  reanlt  of  an  adverse 
verdict,  ffrfd:  (1)  That  the  propriety  of  the 
question  was  addressed  to  the  discretion  of  the 
trial  court 

(2)  That  the  inquiry,  under  the  circamstan- 
ces,  was  relevant  to  the  party's  attitnde  as  a 
witness. 

Van  Syckel  and  Depus^  33h  dissenting. 
(Syllabus  bf  the  Conrtl 

Uma  to  dreult  conrt,  Enoc  ooanty;  Child, 
Judge. 

Action  by  James  Donotane  agahut  John  S. 
Day.    Judgment  for  plslntUt  D^endant 

brings  error.  Affirmed. 

Colle,  Swayze  &  Tltsworth,  for  plaintlfl  in 
error.   Samud  Kallich,  for  defaidant  tai  cr- 

ror. 

GARRISON,  J.  The  idalntlir,  who  was  em- 
ployed as  a  bricklayer  by  the  defendant  was 
injured  by  tbe  falling  of  a  scaffold.  The 
scaffold  had  been  built  by  s  fellow  servant 
out  of  material  furnished  by  the  master,  and 
Cell  because  of  the  breaking  of  a  piece  of 
timber,  called  the  "putlog,"  upon  which  the 
flooring  rested.  The  gravamen  of  the  plain- 
tiff's action  was  that  reasonable  care  bad  not 
been  used  by  the  master  In  furnishing  this 
piece  of  timber.  At  the  close  of  tbe  plain- 
tifTs case,  in  addition  to  the  facts  above  stat- 
ed there  was  testimony  to  tbe  effect  that  the 
putlog  broke  because  It  was  defective  and 
unfit  for  the  use  for  which  It  was  fnmisbed, 
that  it  had  been  sdectad      tbn  fellow  serr^ 
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ant  from  tbe  lumber  proTlded  for  scaffolding 
the  master,  Hiat  It  was  selected  as  being 
the  best  of  tbe  lumber  so  furnished,  and  that 
Its  tmfltness  was  not  apparent  to  tbe  work- 
man. There  was  alao  testimony  as  to  tbe 
manner  In  which  ttie  hod  carriers  deposited 
the  bricks  npon  tbe  scaffold,  and  that  after 
tbe  accident  tbe  pntlogs  were  doubled.  A 
motion  to  nonsuit  the  plaintiff  was  made  ui^- 
on  tbe  rini^e  ground  that  tbe  plalntUTs  in- 
jury was  caused  by  tbe  negllgeuce  of  a  fel- 
low servant.  The  plaintiff  waa  not  obliged 
to  exclude  such  an  Inference.  If  tbe  opposite 
Inference  might  be  drawn,  he  was  entitled  to 
hare  his  cause  tried  as  a  questitm  of  con- 
troverted  fa^t.  In  order  for  the  motion  to 
prerall,  tbe  negligence  of  tbe  fellow  servant 
must  have  been  the  only  reasonable  Infer- 
Mce.  If  there  were  socb  negligence.  It  was 
eltber  tn  tbe  selection  of  the  putlog,  or  In 
using  It  single  instead  of  doubled,  or  in  tbe 
mauaer  in  which  the  brlcka  were  deposited 
on  the  platform  of  the  scaffold.  I  have  not 
tKoi  able  to  see  bow  a  dedslon  npon  any  of 
these  grounds  conld  be  made  without  passing 
npon  detiatatde  questions  of  fact,  dealing 
with  tbe  Inferences  that  should  be  drawn 
from  such  facts,  and  with  opinions  based 
upon  such  Inferences  as  tbe  facts  were  deem- 
ed to  warrant.  Take,  for  Instance,  tbe  qnea- 
Iton  of  the  negligence  of  the  fellow  aeirant 
who  selected  tbe  putlog  that  broke.  His  duty 
was  to  nse  ordinary  and  reasonable  care. 
ITpon  hiB  cross-examination  tbe  following  dr* 
cumstances  were  brought  out  In  addition  to 
bla  testimony  In  chief: 

*'Q.  Now.  do  I  understand  you  that  you  se- 
lected tbe  wood  out  of  the  lot  that  was  there, 
—tbe  wood  that  was  to  be  used  for  scaffolds, 
—and  some  you  took,  and  some  you  didn't 
take? 

"A  Tes;  the  foreman  told  me  to  pick  tbe 
best  of  It  out;  and  the  other  I  jumped  onto 
and  broke  Into  two,  and  It  was  rotten. 
•*Q.  You  selected  tbe  best  pieces  there? 
"A.  Yes;  I  used  the  best  I  could  get,  and 
the  bad  ones  1  Jumped  on  and  broke. -six  or 
seren  of  them." 

Here  was  surely  some  evidence  of  some 
care.  To  examine  tbe  material  notwltbstand- 
Ing  It  had  been  furnished  by  tbe  master 
showed  some  care.  To  test  It,  to  reject  some, 
and  to  select  that  which  seemed  to  be  tbe 
best,  all  Involved  degrees  of  care.  In  an  as- 
cending ratio.  There  Is  no  Judicial  standard 
toy  which  the  court  could  have  said  that  no 
inference  of  ordinary  care  could  be  reason- 
ably drawn  from  this  testimony;  and,  npon 
motions  to  nonsuit  Inferences  in  disparage- 
ment of  a  plaintiff's  case  are  not  permissible. 

Passing  to  tbe  other  grounds,  the  court 
conld  not  decide  that  ordinary  care  required 
that  the  putlogs  should  be  doubled,  or  that 
tbe  manner  In  which  tbe  bricks  were  depos- 
ited npon  the  platform  Intended  for  their  re- 
ception was  a  n^Iigent  performance  of  the 
bod  carriers*  duty,  that  caused  tbe  falling  of 
tbe  seaffoldi 


These  questions  one  and  an  are,  nnder  our 
system  of  trials,  to  be  submitted  to  the  Jury 
whenever  tiie  testimony  Is  fairly  susceptiUe 
of  an  Inference  consistent  with  the  plaintiff's 
contention.  Railroad  Co.  v.  Matthews,  86  N. 
J.  Law,  53X;  BonneU  v.  Railroad  Co.,  S9  N.  J. 
Law,  189;  Baldwin  v.  Shannon,  43  N.  J.  Law, 
606;  Babr  v.  Lombard,  53  N.  J.  Law,  233,  21 
Ati.  100,  and  28  Ati.  167;  Ballroad  Co.  t. 
Sbelton,  5C  N.  J.  Law,  342,  26  AtL  937;  Ball- 
way  Co.  V.  Block,  65  N.  J.  law,  605,  27  Ati. 
1067;  Blttie  V.  Railroad  Co.,  55  N.  J.  Law, 
615,  28  Ati.  306;  Traction  Oo.  v.  Reeves,  58 
N.  J.  Law,  673.  34  Ati.  128;  Furniture  Co.  v. 
Board  of  Education,  68  N.  J.  Law,  646,  35  Aa 
397;  Traction  Co.  v.  Scott,  58  J.  Law.  682, 
34  Ati.  1094;  Comben  v.  Stone  Co.,  69  N.  J. 
Law,  226,  36  Ati.  473. 

In  tbe  case  last  dted  tbe  opinion  of  this 
court  In  abstract  Is:  "When  at  the  close  of 
the  case  of  tbe  plaintiff  there  exists,  upon  the 
evidence,  a  substantial  dispute  whether  tiie 
Injury  arose  from  tbe  negligence  of  a  fellow 
servant  or  not,  a  motion  to  nonsuit  on  this 
ground  cannot  prevail."  A  dispute  Is  sub* 
stantial  whenever  the  conclusion  of  fact  to 
be  drawn  from  the  testimony  Is  one  about 
which  reasonable  men  might  honestiy  differ. 

I  find  no  error  In  the  court's  refusal  to 
vrlthdraw  tbe  case  from  the  Jury  either  upon 
the  motion  to  nonsuit,  or  upon  the  motion  to 
direct  a  verdict  made  at  the  dose  of  tbe  case. 
It  has  been  further  ai^ed,  under  another 
assignment  of  error,  that  this  Judgment 
should  be  reversed  because  the  plaintiff  was 
permitted  to  ask  the  defendant  upon  cross- 
examination  whether  he  was  Insnred  against 
loss  tn  case  the  verdict  went  against  him. 
It  Is  not  necessary  to  maintain  tbe  broad 
proposition  that  a  plaintiff  who  sues  for  per- 
sonal Injuries  has  an  unqualified  right  to 
show  that  the  defendant  Is  Insured  against 
losses  of  that  sort  Tbe  question  here  is  tbe 
much  narrower  one.— whether  a  party  who  bi 
testifying  In  bis  own  defense,  apparently, 
may  not  be  asked  whether  It  Is  really  In  his 
own  defense  that  be  Is  testifying.  In  other 
words,  whether,  If  tbe  truth  were  known 
about  bis  relation  to  tbe  suit  as  a  party.  It 
might  not  place  bis  testimony  as  a  witness 
In  a  different  light.  Questions  of  this  sort 
arising  upon  cross-examination  are,  as  a 
class,  addressed  to  tbe  discretion  of  tbe  trial 
court  (Noyes  v.  State,  41  N.  J.  Law.  427),-a 
discretion  to  be  exercised  In  view  of  the 
nature  of  tbe  case,  tbe  course  of  tbe  trial, 
and  of  the  witness*  own  previous  testimony 
In  chief.  Palpable  abuse  of  such  dl8cretl<m 
Is  not  beyond  remedy,  but  "difference  In  Judi- 
cial opinion"  Is  not  synonymous  with  "abuse 
of  Judicial  discretion.**  In  the  present  In- 
stance this  discretion  was,  as  it  seems  to 
me,  soundly  exercised,  -whether  the  question 
to  tbe  defendant  were  put  for  the  purpose  of 
^letting  affirmative  evidence,  or  with  the 
object  of  laying  the  fonodatlon  for  the  sub- 
seqnait  Impeachment  of  the  witness.  In 
either  case  the  ultimate  inquiry  is,  was  the 
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f]Mt  that  the  defendant  would  not  bare  to 
bear  the  Iobs  of  the  verdict  relevant  to  bb 
attitude  aa  a  wltneu  testifying  apparently 
m  hie  own  Interest?  I  think  that  clearly  It 
was  relevant  The  witness  was  the  master, 
who  was  being  sued  for  negligence  in  fur- 
nishing material  for  a  scaffold.  The  trend  or 
his  testlmoay  In  chief  was  that  he  knew  his 
duty  and  responsibility,  and  personally  exer- 
cised a  d^ee  of  care  conunensurate  with 
such  sense  of  duty,— In  fine,  that  he  was  as 
careful  as  a  man  would  be  upon  whom  would 
fall  the  penalty  of  carelessness.  If  true,  thla 
added  probability  and  weight  to  his  state- 
ments. A  like  inference  would,  however,  not 
be  so  strong,— perhaps  would  not  be  admis- 
sible at  all,— if,  by  reason  of  an  hiaurance, 
he  had  provided  for  Indemnity  from  the  n- 
aults  of  hla  own  lack  of  care. 

At  all  events,  the  cross-examination  permit- 
ted niran  this  point  was  not  an  abuse  of  the 
discretion  reposed  In  the  trial  court  for  which 
the  Judgment  should  be  revened. 

The  Judgment  of  the  circuit  court  la  af- 
firmed. 

VAN  SYCKKL,  J.  (dlssenthig).  I  am  un- 
able to  agree  with  the  majority  of  the  court 
that  It  was  not  legal  error  to  admit  evidence 
In  the  trial  court  to  ahow  that  the  defend- 
ant b^w  was  insured  against  loss  by  reason 
of  injury  to  the  plaintiff  while  enga^d  in 
hlB  employment  Hie  defendant  on  cross- 
examination  was  required  to  state  the  fact 
that  be  was  so  injured,  and  the  name  of  the 
company  which  Issued  the  policy.  The  testi- 
mony was  objected  to  by  the  defendant's 
counsel,  and  exception  taken  and  sealed. 
Was  thla  testimony  pertinent  or  rdevant? 
It  did  not  tend  to  establish  any  fact  which 
the  plaintiff  below  was  bound  to  prove;  nor 
did  tt  discredit  the  evidence  of  the  defradant, 
or  Impair  the  value  of  his  testimony.  It 
cannot  be  Justified  on  the  ground  that  It  was 
evidence  produced  to  show  that  the  defend- 
ant was  interested  In  the  result  of  the  trial, 
because  It  did  not  show,  but,  tm  the  contrary, 
disproved,  such  Intereat  The  true  relation 
of  a  party  or  witness  to  a  cause  Is  a  proper 
subject  of  Inquiry,  so  far  as  the  circum- 
stances attending  that  relation  have  any  pro- 
bative force  in  respect  to  the  issue  tried.  In 
this  case  tbe  evidence  could  not  legitimately 
be  accorded  any  such  effect  It  was  wholly 
irrelevant,  and  therefore  inadmissible.  If  it 
was  harmful  to  the  defense.  It  was  error  In 
law  to  admit  It  After  the  evidence  was  pre- 
sented, the  plalntlfTs  counsel  bad  a  right  to 
comment  upon  It  before  the  Jury,  and  It  may 
fairly  be  presumed  that  he  did  so.  No  In- 
ference adverse  to  the  defendant's  case  could 
legally  have  been  drawn  from  such  evidence, 
yet  I  cannot  doubt  that  after  the  testlm<my 
woa  received  under  objection  the  Jury  would 
be  Inclined  to  think  that  tbe  defendant  did 
not  exerdae  the  care  be  would  have  observed 
If  he  had  not  been  indemnified  against  loss 
by  reaaoa  of  negligence.  In  that  respect  the 


testimony  waa  prejudicial  to  him.  Tbla  was 
the  view  taken  In  the  case  of  WUdrlck  v. 
Moore  in  the  supreme  court  of  New  York, 
general  term,  reported  In  22  N.  Y.  Snpp.  1119. 
I  am  therefore  of  the  opinion  that  the  Judg- 
ment below  should  be  reversed. 
DEPUE,  J.,  concurs  In  this  oplnioN. 


JOHNSON  V.  DEVOB  BK1TFP  CO. 
(Court  of  Errors  and  Appeals  of  New  Ji 
Nov.  14.  1888.) 

Masraa  akd  Skktaht— FsasoitAX.  IwroaiM  Aa- 
KUMPTioN  OP  Rtsa: 

1.  The  doctrine  of  the  asHumption  of  obvfoos 
risks  by  the  servant  applies  as  well  to  those 
which  first  arise  or  become  Iniown  to  the  serv- 
ant during  the  services  as  to  those  la  contess- 
platioD  at  the  original  hiring. 

2.  Upon  the  discovery  by  the  servmnt  that 
he  is  being  exposed  to  dangers  in  his  employ- 
ment not  within  the  contract  of  hirins,  it  is 
his  duty  to  give  notice  of  the  same  to  the  mas- 
ter, and  protest  against  such  new  or  added 
dangers;  and  If  he  fails  to  do  so.  and  co» 
tinnes  in  the  service,  he  wlU  be  bud  to  hava 
assumed  the  rislu  thereof. 

3.  A  servant  lost  a  thnmb,  and  sufFered  other 
injuries,  by  his  hand  being  caught  in  the  roll- 
ers of  a  snnfC  mill.  He  had  a  stick  in  his 
hand,  which  was  one  of  the  tools  prorided  by 
the  master,  and  was  engaged  In  feeding  leaf 
tobacco  to  the  mill,  and  relieving  the  roller* 
when  they  became  clogged.  He  was  m  maa 
of  full  age^and  an  expmenosd  attndaat  npoe 
the  mllL  The  maatar  had  ordered  tiie  anvant 
to  grind  a  lot  of  green  or  damp  tobacco,  ta 
which  the  mill  was  not  accustomed;  its  pre- 
vious operations  by  tbe  servant  having  bees 
confined  to  the  dry  leaf.  This  material  caused 
the  rollers  to  become  dogged  more  oaaUr*  and 
to  exhibit  an  Increased  jumi^ng  motion  abevt 
what  ordinarily  attended  ita  fveration.  and 
enhanced  somewhat  the  danger  of  the  open- 
tor.  The  plaintilf  continoed  to  operate  the 
mill  under  the  changed  conditions  for  three 
hours  before  the  accident  happened.  In  m  weD- 
Ilghted  rooni.  without  making  any  complaint 
or  objection  to  the  maater  of  the  iacresMd 
danger,  which  was  obvions.  Upon  the  trial  of 
a  suit  for  damages  by  the  servant,  at  tiie  don 
of  the  plaintifTs  case  he  was  oonsoited  on  li» 
ground  that  the  danger  waa  an  obvions  one. 
the  risk  of  which  the  servant,  nnder  the  oii^ 
cumstances,  must  be  held  to  have  aaanmed. 
HMt  on  error,  that  tfa*  nonsuit  was  tight. 

(Syllabua  by  the  CourtJ 

Brror  to  circuit  court,  MMdleMa:  comity;  b» 

fore  Justice  Plxon. 

Action  by  WUllam  P.  Johnson  against  tbe 
Devoe  Snuff  Company.  Plaintiff  waa  non- 
suited,  and  he  brings  error.  Affirmed. 

Robert  Adraln,  tor  plaintiff  In  «ror.  Wtt- 
lard  P.  Toorheea,  for  defendant  In  emn'. 

HENDRICKSON,  J.  Thla  proceeding  Is 
brought  to  review  a  Judgment  of  nonsuit  or- 
dered In  the  Middlesex  county  cticult  coort 
at  tbe  close  of  the  plaintiff's  case.  The  suit 
waa  brought  to  recover  damages  for  the  loss 
of  a  thumb  and  other  Injuries  suffoed  by 
the  plaintiff  while  at  work  operating,a  snuff 
mill  for  the  defendant  at  Spotswood.  N.  J.,  on 
August  1,  1886.  Ttie  nonsuit  waa  ordered  oa 
the  ground  that  the  dangers  of  the  work 
were  perfectly  obvious  to  the  plalntur,  whe 
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WM  ft  man  of  fnll  age,  and  that,  In  bUring 
bimself  to  tbe  defendant  to  perform  that 
work,  he  aasnmed  tbe  obvious  risks  Incident 
thereto;  that  all  this  clearly  appeared  by 
the  evidence;  and,  hence,  that  the  action 
could  not  be  sustained  against  the  plaintiff. 
The  legality  of  the  ruling  Is  challenged  on 
two  grounds:  (1)  Because  the  machlne'was 
being  put  by  tbe  master  to  as  Improper  use, 
causing  Increased  risks,  unknown  to  the 
plaintiff,  and  as  to  which  the  master  was 
bound  to  warn  him,  which  be  had  failed  to 
do:  (2)  that  tbe  question  of  obvious  risks  was 
for  tbe  Jury. 
In  examining  the  gronnds  of  this  conten- 
tion. It  is  necessary  to  observe  that  the  part 
of  tbe  mill  where  the  accident  happened  con- 
sists of  four  mulls  opening  through  a  heavy 
table  or  plate  resting  horizontally  upon  sup- 
ports, strongly  fastened  to  the  floor.  In  each 
of  these  mnlls  an  upright  shaft  revolves, 
turning  rollers  thereto  attached,  against  the 
aides  of  tbe  mulls,  which  are  circular  In 
form,  gradually  contracting  In  size  to  the 
base,  from  wblch  there  are  apertures  for  the 
escape  of  tbe  snnff  after  It  Is  thoroughly 
cround.  There  are  three  rollers  to  each 
■haft,  held  In  place  near  tbe  sides  of  the 
midl  by  the  arms  of  a  casting,  through  which 
the  shaft  passes  close  to  tbe  top  of  the  mulL 
In  tbe  open  mull,  between  these  arms,  the 
tobacco  leaf  Is  thrown  In,  feeding  the  mill; 
mnd  a  stick  two  feet  long  Is  used  by  the  oper- 
mtor  to  regulate  tbe  feeding,  and  relieve  the 
EDllers  wben  clogged  by  accumulating  ma- 
terial. Tbe  shafts  are  revolved  by  means  of 
cogwheels  above,  and  are  ao  adjusted  that 
Cbey  may  rise  slightly  when  tbe  rollers  be- 
come dogged,  and  fall  again  as  the  clogged 
material  passes  on  or  Is  removed,  giving  rise 
to  motions  that  are  described  as  tbe  Jumping 
of  the  roller.  It  Is  this  Increased  Jumping 
motion  of  the  shaft  and  rollers  wblch  plain- 
tiff in  error  claims  to  have  been  the  cause  of 
his  Injury.  He  Insists  that  this  was  caused 
by  a  direct  Interference  of  the  master  with 
the  regular  and  normal  use  of  the  mill,  which 
was  to  grind  dry  tobacco,  and  by  his  Intro- 
dndng  and  directing  to  be  ground  therein 
green  or  damp  tobacco,  for  which  the  mill 
was  not  adapted.  The  dry  leaf  was  used  In 
tbe  manufacture  of  Scotch  snuff,  and  tbe 
green  or  damp  leaf  in  the  manufacture  of 
the  Haccaboy  variety.  The  latter  was  ground 
In  other  mulls  of  the  mill,  of  the  same  gen- 
eral construction  except  as  to  tbe  rollers, 
wblch  did  not  revolve,  and  which  did  not 
have  the  Jumping  motion.  Other  facts  de- 
veloped were  that,  in  tbe  grinding  of  Scotch 
snuff.  It  was  the  cnstom  to  wet  the  material 
with  pickle  at  a  certain  stage  of  the  grind- 
ing, the  result  of  which  would  be  to  cause 
some  Jumping  of  tbe  rollers,  but  not  to  so 
great  a  degree  as  they  did  In  grinding  this 
irreen  tobacco  on  the  occasion  in  question; 
that  all  the  morning,  from  8  to  11,  on  the  day 
0t  tbe  acdduit,  vMe  grinding  this  damp 


leaf  tobacco  the  rollers  worked  hard,  and 
kept  Jumping  op,  but  not  to  so  great  a  degree 
as  at  the  time  of  the  accident,  when  plaintiff 
estimated  the  Jump  to  have  been  about  two 
Inches;  that  he  had  to  use  the  stick  fre- 
quently to  pull  the  clogged  material  out  from 
betweoi  the  rollers,  and  while  so  engaged  at 
this  Juncture  the  stick  was  caught  In  the 
roUers,  and  his  hand  with  It;  that  tbe  stldc 
was  a  tool  provided  for  the  operator  to  use 
In  feeding  the  mills  and  relieving  tbe  rollers 
when  clogged;  that  It  did  not  become  neces- 
sary at  any  time  for  the  operator.  In  using 
the  stick,  to  put  his  hand  below  the  top  of 
the  mull;  that  he  had  been  Instructed  by  tbe 
foreman  of  defendant  to  use  tbe  stick  In  this 
work;  that  It  was  also  necessary  to  use  this 
stick  to  rdleve  the  rollers  whenever  the 
pickle  was  used  in  wetting  the  snuff,  and  that 
plaintiff  bad  worked  aa  attendant  upon  these 
same  mulls  for  two  years,  during  a  tormec 
employment,  and  also  for  tbe  three  months 
preceding  this  accident;  that  he  bad  also 
worked  for  many  years  In  a  licorice  mill,  at- 
tending tbe  stones  and  machinery  therein. 

It  Is  upon  tbis  state  of  facts  that  plaintiff 
in  error  insists  that  the  master  Is  resptmslble 
for  the  Injury  complained  of.  It  would  seem 
to  be  a  soffldent  answer  to  this  contention 
to  say  that  the  facts  show  that  plaintiff  was 
of  full  age,  and  famlUar  with  the  work  and 
with  the  machinery  upon  which  he  was  en- 
gaged, and  of  tbIs  Jumping  movement  of  the 
roller,  to  which  the  cause  of  the  acddent  Is 
assigned;  for  It  la  a  well-settled  principle 
tliat,  where  one  enters  a  service,  be  assnmea 
the  risks  of  all  dangers  obvloualy  or  natural- 
ly Incident  to  such  emidoyment  Whart  N^. 
199;  Baectrtc  Oo.  T.  Kelly,  RT  X.  X.  Law,  100. 
29  AtL  427:  Foley  r.  Light  Oo.,  64  N.  J.  Law, 
411,  24  Atl.  487.  The  counsel  for  plaintiff  In 
error  does  not  qnesttim  tiie  existence  of  this 
general  doctrine,  but  denies  Its  application  to 
a  case  like  tills,  where,  as  he  assumes,  the 
machine  was  put  to  an  Improper  use,  thus 
creating  a  risk  which  was  not  Obvious  to 
I^ntiff,  and  which  he  did  not  assume.  It 
cannot  be  fairly  aald  that  the  mill  was  put  to 
an  Improper  use  In  tbe  grinding  of  tbe  green 
or  damp  leaf  tobacco,  but  rather  that  the 
plaintiff  had  not  been  called  upon  before  to 
use  the  mill  for  that  kind  of  work,  and  that 
the  mulls  did  work  harder  In  tbe  operation, 
and  that  its  work  was  perhaps  attended  with 
additional  risk.  But  stUl  It  Is  quite  apparent 
that  the  plaintiff  accepted  the  additional  risk 
of  this  pardeolar  work,  and  that  the  danger 
was  an  obvious  one.  According  to  the  evi- 
dence, he  continued  this  work  that  day  for 
three  hours  without  an  objection  or  protest 
of  any  kind  made  by  falm  to  the  master  or 
foreman  who  ordered  it  to  be  done.  That 
the  fact  of  the  bard  working  of  the  roUera, 
and  their  tendency  to  clog  and  Jump  In  the 
process  of  grinding,  during  the  whole  of  that 
morning,  was  known  to  the  plaintiff.  Is  appar- 
ent from  the  following  extract  from  tho  «!■ 
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dence  given  In  answer  to  ttu  court:  "B7  die 
Court:  Q.  Did  thew  roUen  begin  to  Jump 
■M  won  u  ym  pot  In  tills  ooane  atoflt  A. 

Blr;  It  wu  u  llgbt,  yon  conld  not  get 
mneb  li^  and  it  wonid  raise  tbem  riglit  up. 
Q.  It  kept  doing  tbat  rlgbt  along?  A.  Tee. 
•Ir;  tbe  stuff  was  so  U|^t  and  so  coarse,  tbe 
niters  were  away  up.  Q.  Wbat  time  was  It 
when  yon  began  to  grind  this  wet  tobacco? 
A.  I  siqtpose,  about  dgbt  o'clock.  Q.  Yon 
noticed  tills  Jumping  all  flie  morning?  A. 
Tea,  sir;  they  worked  hard;  they  did  not 
Jump  so  mndi.— this  mnU  where  I  got  hurt 
did  not,— but  the  roUen  kept  working  bard," 
In  answer  to  further  qnestiona,  plaintiff  tes- 
tlfled  that  the  trouble  was  caused  by  tbe  leaf 
gettliv  In  between  the  roller^  and  that  after 
it  got  down  a  certain  ways  be  would  take  a 
stick  and  pull  It  out  betwera  the  rollers;  that 
be  bad  ground  that  snuff  from  8  o'clock  un- 
til 11  without  making  any  objection  to  it 
There  Is  no  alle^tlon  in  this  case  tbat  the 
master  did  not  furnish  the  employ^  with 
proper  and  suitable  tools  or  appliances  for 
the  work,  and  a  safe  place  In  which  to  per^ 
form  it  Tbe  CTldeDCe  Is  that  tbe  mill  and 
Ite  applianceB  were  bi  good  workhig  order, 
and  ttiat  the  room  was  well  lli^ted.  at  tbe 
time  of  the  accident  wbitib  occurred  about  11 
o'clock  In  tbe  morning.  But  the  plaintiff  con- 
tends that  tbe  Increased  dang«  oS  this  change 
In  tbe  use  of  tbe  mill  was  not  taiclnded  In 
the  contract  of  hhing.  and  that  therefore, 
tbe  general  rule  aa  to  obrloiu  risks  does  not 
apply.  It  is  true  Ibat  a  master  wbo  exposes 
his  serranto  to  dangers  not  wltbin  tbe  con- 
tract of  hhing  Tlolatei  it  ud  may  become 
reeptmslble  for  Injuries  resulting  therefrom; 
but  It  is  equally  true  tftat  an  executed  walrw 
does  not  require  a  conrideratlon,  to  render  It 
▼alld,  and  that  tbe  doctrine  of  tbe  aBanmption 
of  risks  appllu  as  weU  to  those  wlilch  first 
arise  or  become  known  to  the  serrant  during 
the  service  as  to  tliose  In  contemitatirai  at 
the  orii^nal  hiring.  And  'Qierefon  a  aerrant 
who,  on  dlsoorerlng  these  dangers,  makes  no 
complaint  tx  protest  to  the  master,  but  con- 
tinoes  In  the  serrlce,  assumes  the  risks,  so 
ttiat  be  cannot  complain,  though  injury  fol- 
lows. Blsb.  Noncont  Law.  671;  Beach, 
Omtrib.  Neg.  140;  1  Shear.  A  R.  Neg.  (ftth 
Bd.)  22L  In  Uundle  t.  Manufacturing  Co., 
86  Me.  400,  SO  Aa  16»  thla  doctrine  waa  rec- 
ognised. Tbe  court  tai  its  opinion  says  tbat 
the  decisions  of  their  own  court  as  well  aa 
elsewhere,  ludd  that  a  plaintiff  may  be  pre- 
duded  fn»n  recovering  when  be  voluntarily 
assumes  a  riA  which  be  knows  and  appre> 
dates,  whether  existing  at  tbe  time  he  en- 
ten  tbe  service,  or  coming  Into  existence  a.tt- 
erwards.  The  following  cases  cited  In  the 
opinion  are  also  In  point:  Leary  v.  Railroad 
Co.,  139  Mass.  680.  2  N.  B.  115;  Pltxgerald  v. 
Paper  CO.,  156  Mass.  156.  20  N.  B.  464.  It 
was  held  likewise  in  Bonnet  v.  Ballway  Go. 
(Tex.  av.  App.)  81  S.  W.  525,  that,  "wbere 
the  dangers  consequent  upon  the  negligence 


of  an  employ^  In  having  wwrk  done  In  an  un- 
usual and  dangerous  manner  are  apparent  to 
a  pmn  of  ordinary  Intelligence,  an  employ* 
engaging  voluntarily  In  this  woric  asanmes 
the  risk  d  Injury  from  these  canaes."  N'ow, 
were  tbe  dangers  to  which  the  plaintiff  was 
deposed  In  this  service  ot  so  obvious  n  chai^ 
acter  that  under  the  rate  as  stated,  he  most 
be  held  to  have  assumed  the  risk  which  re- 
sulted In  his  Injury?  The  rate  Is  tbat  the 
servant  is  hdd  by  his  cratract  of  hiring  to 
assume  the  risk  of  Injury  from  the  ordinary 
dangers  of  tbe  employment;  that  Is  to  aay. 
from  ancb  dangers  as  are  known  to  him.  or 
discernible  by  tbe  exercise  of  ordinary  care 
on  bis  part  w  which  should  have  been  ob- 
served by  one  ordinarily  skilled  In  tbe  em- 
ployment In  which  he  engages.  Beacti, 
Contrib.  Neg.  180:  Telegraph  Co.  v.  McMnl- 
l«ti,  58  N.  J.  Law.  15S.  33  AtL  SSft.  The 
plalntifl  was  a  man  ttt  mature  years,  and 
was  an  experimced  operator  of  tbe  mlU  at 
which  he  waa  working  when  the  accident 
happened.  It  is  contoided  for  lilm  that  the 
danger  from  the  special  woik  of  tliat  day 
was  not  obvious,  to  the  sense  mentioned,  bat 
of  a  btent  cdmractw;  hut  tiie  undisputed 
evidence  shows  that  the  danger  of  tbe  hands 
being  caught  in  tbe  roUen  was  one  that  had 
been  present  even  In  tta  ordinary  and  nor^ 
mal  operations,— «o  much  so  that  plaintiff 
waa  supplied  with  tiie  stick  to  do  the  re- 
quired work,  and  Instracted  by  the  foreman 
of  the  defoidant  to  use  it  for  that  purpose; 
also,  that  it  waa  not  necessary  for  hbn  to 
place  his  bands  within  the  mull  when  at 
work.  It  already  ^pears  tbat  the  Jumping 
motion  of  tbe  rollm  was  fully  known  to  tbe 
plalntifl  long  before  the  accident  and  hence 
tbat  the  catching  of  the  stick  by  tbem  was 
one  of  the  ever-present  poadbUItlea  of  the 
irork.  If  ptelntlff  did  not  know  by  actual 
h^penlng  that  this  was  one  of  the  dangers 
of  Ids  employment  It  is  clear  that  It  was  a 
danger  of  such  a  character  that  under  the 
rale  stated,  plaintiff  should  liave  known 
it  by  tlie  exercise  of  ordinary  care. 

Tbe  other  point  to  be  considered  la  wbetbtf 
the  qneatlons  raised  upmi  the  motion  to  non- 
suit and  already  discussed,  were  ancb  ss 
should  have  been  submitted  to  a  Jury.  Tbe 
facto  being  undisputed,  tbe  only  matter  tbat 
could  possibly  go  to  a  Jury  was  the  qnestkin 
wbether  the  rl^  was  an  obvious  one.  If  tbe 
question  thus  raised  Is,  under  the  evidence,  s 
fairly  debatable  one,  then  It  should  go  to  the 
Jury;  otherwise  not  Railroad  Co.  Rigb- 
ter,  42  N.  J.  Law,  ISO;  Comben  v.  Stone  Col, 
60  N.  J.  Law.  226,  36  AtL  473.  The  facto  of 
the  caae  hairing  up<m  this  point  have  been 
already  fully  discussed,  and  lead  to  tbe  con- 
clusion. In  my  mind,  that  - thla  rfafc  was  so 
clearly  an  obviona  one  as  not  to  leave  the 
matter  open  to  debate  or  doubt  The  points 
raised  having  been  thus  diiq>osed  of  txrot- 
ably  to  the  defendant  in  error,  the  Jndgmmt 
below  must  be  affirmed. 
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BOmCALZ  T.  WOOLEY  et  aL 
(Oovrt  of  Brron  and  Anwab  of  New  Jeriij. 
Not.  14,  1808.) 

OmrniTOTioiTAL  Law  — TiuDa-HiKKii— Adoptiov 
or  Labsl— Who  mat  Ac41iiikb  Risht. 
L  Hie  "act  to  proTide  for  the  adoption  of  la- 
beli,  trade  mark*  and  formi  of  adTertislng  by 
assoctatiouB  or  nnlooa  of  workiagmen.  aod  to 
regulate  the  same,"  passed  in  the  year  1889.  and 
the  acts  on  the  same  subject  passed  in  1802  and 
1890  (3  Oen.  8t  p.  8678  et  seq.).  do  not  vio- 
late the  constitutional  interdict  against  the  pas* 
sage  of  special  laws  granting  exclusive  priv- 
ilecea. 

2.  Ihe  title  of  an  act  passed  March  23,  1892, 
is,  "A  further  supplement  to  an  act  «ititled  'An 
act  to  protect  trade  marks  and  labels.* "  Beld, 
that  the  title  constitntionanr  expressed  the  ob- 
ject of  the  law, — the  protection  of  trade-marka 
and  labels,— altboagb  m  fact  there  was  no  prior 
act  entitled  "An  act  to  protect  trade  marks  and 
labelB." 

3.  According  to  general  prindples,  a  workman, 
or  a  number  of  workmen  engaged  In  the  same 
branch  of  iodaatry,  and  banded  together  for  their 
mutual  profit  In  the  pursuit  of  their  cnnmon 
Tocation,  may  acquire  a  right  of  property  In  a 
trade-mark  designed  to  distinguish  Uirir  work- 
mansblp  from  that  of  other  persons;  and  a 
trade-mark  so  owned  la  entitled  to  the  same  pro- 
tection as  other  trade-marks. 

(SyllaboB  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  Frederick  W.  Schmals,  who  anefl  In 
behalf  of  an  unincorporated  association, 
against  Edwin  Wooley  and  Frederick  8.  Crane. 
Demurrer  to  bill  suBtained  (89  AtL  539),  and 
plaintiff  appeals.  Rereised. 

X  A.  Beecher.  for  appellant  Wm.  B.  OolUI. 
tor  respondenta. 

DIXON,  J.  The  bUl  In  thla  caae  was  filed 
in  Febmary.  1897.  the  president  of  the 
Unkm  Hat  Makers'  Association  of  Newark,  tta 
the  nae  and  benefit  of  an  the  members  there* 
of.  to  mjoln  the  defendants  from  using  a  coun- 
terfeit trade-mark  and  label  made  In  imita- 
tion of  a  trade-mark  and  label  wbieb  had  been 
ad<v>ted  and  filed  by  the  said  association  in 
accordance  with  tbe  proyisfons  of  the  several 
acts  ot  tbe  iQ^alature  passed  hi  the  years  1889, 
1802.  and  1896  (3  Gen.  St  p.  8678  et  seq.).  The 
defmdanta  demnrred  to  Oie  Ull,  and,  Uie  da> 
morrer  baring  been  sostalned,  the  complain- 
ant appeals. 

The  act  of  1889  Is  entitled  "An  act  to  provide 
for  tbe  adoption  of  labels,  trade  marks  and 
fSorms  of  adverttslne  associations  or  unions 
of  WOTkli^cmen,  and  to  regulate  the  same." 
It  provides  (section  1)  that  It  shall  be  lawful 
for  aasodatltms  and  onions  of  worklngmen  to 
adopt,  tat  tbdr  protection,  labels,  trade-marks, 
and  forma  of  advotlsanent  announcing  that 
goods  mannfactnred  by  members  of  such  asso- 
clatlma  or  unions  are  so  manufactured;  (sec* 
tloD  4)  that  every  such  association  or  union 
adopting  a  label,  trade-mark,  or  form  of  ad- 
vertisement as  aforesaid  shall  file  the  same  in 
the  oflloe  of  tbe  aecretaiy  of  state,  by  leav- 
ing two  copies,  counterparts,  or  facsimiles 
tbereoC.  with  said  seeretaiy;  and  (section  6) 
that  every  such  association  or  union  adopting, 


etc,  may  proceed  by  suit  in  tbe  courts  of  this 
state  to  enjoin  the  manufacture,  use,  dlqilay, 
w  aale  of  any  connterfelt  of  their  labd,  trade- 
mark, or  form  of  advertisement;  and  that  all 
courts  having  Jurisdiction  thereof  shall  grant 
such  an  Injunction.  The  demurranta  do  not 
deny  that  the  bin  presents  a  case  In  conform- 
ity with  this  act  except  In  this  respect:  That 
under  the  act  the  bill  should  be  filed  by  the  as- 
sociation, or  all  Its  members,  and  not  by  one 
member  alone.  In  our  opinion,  the  act  em- 
powers the  association  to  [m>ceed  b7  >nit  mak* 
ing  It  for  this  purpose  a  quasi  corporation,  and 
therefore  does  not  of  Itsdf  entitle  a  single 
member  to  maintain  the  action.  But  this  ob- 
jection is  obviated  by  section  4  of  the  act  of 
1892,  If'  valid,  which  provides  for  the  bring- 
ing of  such  proceedings  in  the  name  of  any 
member  duly  authorized  by  the  association  or 
union  for  that  purpose.  We  are  therefore 
brought  to  tbe  main  question  raised  as  to  these 
statutes. 

Tbe  demurrants  contend  that  the  act  of  1889 
violates  that  provision  of  the  constitution  (arti- 
cle 4,  |  7,  par.  11)  which  forbids  the  passage 
of  private,  local,  or  special  laws  granting  to 
any  association,  corporation,  or  Individual  any 
exclusive  privilege.  Immunity,  or  franchise 
whatever.  Their  positiw  Is  that,  as  the  privi- 
leges of  this  act  are  confined  to  associations  or 
unions  of  worklngmen  for  the  protecticHi  of 
goods  manufactured  by  their  members,  and 
are  not  aSeteA  to  other  worklngmen  who  may 
not  choose  to  form  associations  or  nnkHis.  or 
to  pMsons  generally,  tbe  privileges  are  ther^ 
fore  exduslve,  and  ^  act  la  speclaL  We  do 
not  agree  to  this  conduslMi.  All  tbe  legisla- 
tion of  ^e  state  respecting  societies,  associa- 
tions, and  corporations  is  based  iqion  the  Idea 
that  privileges  which  are  denied  to  single  bH 
dlTldnals  may  be  conferred  upon  groupa  oi 
persons;  and  nothing  hi  the  constitution  was 
Intended  to  subvert  this  doctrine.  If  the  legis- 
lature offers  to  any  class  of  persMia  privileges 
peculiarly  appropriate  to  their  class,  on  condi- 
tion that  several  of  them  shall  unite  tor  the 
purpose  of  accepting  and  exercising  ttiem,  the 
constitution  will  .not  thereby  be  infrbiged.  The 
privileges  of  dils  act  are  offered  to  all  work- 
lngmen engaged  In  tbe  manufacttue  of  goods, 
who  thus  unites  and  they  relate  to  goods  oi 
every  description  nunnfactured  by  Ihem.  Cer- 
tainly worklngmen  engaged  In  the  manuflie- 
ture  of  goods  constitute  a  distinct  dass  of  per 
sons,  and  there  Is  a  manifest  appratvlataiess 
in  enabling  any  of  Oiem  who  comply  with  the 
act  to  provide  and  protect  a  mark  distinguish- 
ing the  products  of  ihelr  labor  and  skin.  Nor 
Is  It  afr  all  necessary  that  a  similar  privily 
should  be  given  to  those  who  sre  not  working- 
men,  but  are  only  employers  of  w(»>klngmen. 
SncSx  persons  stand  In  a  different  class  wlUi  re- 
qiect  to  the  exercise  of  those  tecnltles  whl<^ 
the  legislature  Intended  to  fbster.  We  think 
this  act  la  ccmstltutional. 

The  act  of  1892,  with  Its  amendment  of 
1895,  seems  not  to  be  exposed  to  the  objee* 
tion  Just  consldued;  for  their  provislonB  ex- 
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tend  to  8117  peraons  ud  any  uaoclatlons  or 
onion  of  worklngmen  adopting  a  label  or 
tiade-mark  to  dlatlngulsti  any  merchandiae 
«r  product  of  labor  made,  packed,  or  put  on 
•ale  bj  such  persons,  association,  or  union. 
But  these  acts  are  assailed  on  the  ground  that 
their  titles  do  not  comply  with  that  provision 
«f  the  constitution  (article  4,  |  7,  par.  4) 
which  declares  that  **to  avoid  Improper  In- 
Auraces  which  may  result  from  Intermixing 
In  one  and  the  same  act  such  things  as  hare 
no  proper  relation  to  each  other,  every  law 
shall  embrace  but  one  object,  and  that  shall 
be  expressed  In  the  tiUe."  The  title  of  the 
act  of  1892  Is,  "A  further  suppl^ent  to  an 
act  entitled  'An  act  to  protect  trade  marks 
and  labels.'"  That  of  the  act  of  1895  Is, 
"An  act  to  amend  an  act  entlUed  *A  further 
snp^ement,'"  etc.  (quoting  the  title  of  the 
act  of  1802).  The  objection  urged  Is  that 
there  existed  no  act  entitled  "An  act  to  pro- 
tect trade  marks  and  labels,"  and  therefore 
ttttltllng  these  acts  as  supplements  or  ammd- 
meats  of  such  an  act  was  misleading.  But, 
conceding  this,  the  Inquiry  Is  not  concluded. 
The  question  still  remains,  was  the  title  mis- 
leading as  to  the  object  of  the  act?  Did  not 
the  title.  In  spite  of  Its  false  assumption  of 
the  existence  of  a  prior  statute,  fairly  ex- 
press the  object  of  the  proposed  legislation? 
On  reading  the  act  It  wlU  tM  perceived  that 
Ms  object  Is  to  protect  trade-marks  and  labels, 
and  that  for  this  purpose  It  Is  a  complete 
and  independent  enactment.  To  express  that 
object  In  the  tltte,  no  particular  form  of  words 
la  required,  nor  la  It  necessary  that  the  ob- 
ject would  be  expressed  with  precision.  It  Is 
owngb  If  the  title  be  so  phrased  as  to  In- 
form the  legislators  and  the  public  of  the 
subject-matter  of  the  act  As  waa  said  by 
Mr.  Justice  Depue  In  Grover  r.  Ocean  Qrove, 
46  N.  J.  Law,  390.  4M,  "The  standard  onl- 
'  tormly  adopted  (or  detennlnlng  whether  the 
legislature  has  comj^led  with  the  constlta- 
Ctonal  requirement  is  whether  the  title  of  the 
met  It  anch  that  by  It  the  members  of  the  leg- 
islature are  informed  of  the  subject  to  which 
the  act  relates,  and  the  public  notified  of  the 
kind  of  legislation  that  la  being  considered." 
Bnmated  Govern.  47  N.  J.  Law,  368,  1  Atl. 
889;  on  error,  48  N.  J.  Law.  612.  9  Aa  677. 
Tested  by  this  standard,  these  titles  seem  to 
be  sufficient  They  clearly  indicate  that  the 
aubject  of  legislation  Is  trade-marks  and  la- 
bels, and  that  the  purpose  Is  to  protect  them. 
True,  they  state  that  this  li  to  be  done  In 
the  form  of  supplements,  but  that  does  not 
Affect  the  object  of  the  statutes.  In  our  legis- 
lation a  formal  supplement  to  an  act  Is  not 
necessarily  a  statute  which  supplies  defects 
In  Its  predecessor.  It  may  be  one  that  abro- 
gates the  preceding  enactments,  and  aubstl- 
tutes  radically  different  provisions.  Hence 
the  mere  calling  of  an  act  a  supplement  to 
another  designated  act  expresses  nothing  of 
Its  object  Thus,  If  the  title  were,  "A  sup- 
plement to  assembly  bill  No.  10,  which  be- 
came a  law  on  July  4,  1876,**  the  oonstita- 


tlonal  requirement  would  not  be  aatlaaed. 
because  the  title  would  not  at  all  expreaa  the 
object,  while  the  title.  "An  act  to  d^ne  more 
accurately  the  crime  of  murder  of  the  flm 
degree,"  would  fully  expr^  the  object,  al- 
though the  act  In  form  and  substance,  were 
only  a  supplement  to  section  68  of  the  crimes 
act  Entitling  an  act  a  supplement  to  a  for- 
mer act  complies  with  the  constitution  only 
when  so  much  of  the  original  title  is  recited 
as  expresses  the  object  of  the  propoaed  law; 
and,  If  that  object  be  expressed,  the  cod- 
stltntlon  does  not  defeat  the  statute  merely 
because  it  Is  erroneously  styled  a  supplv 
ment  We  therefore  conclude  that  these  acts 
are  valid,  so  far  aa  they  are  necesaaxy  to  sus- 
tain the  complainant's  bill. 

We  also  think  that  upon  general  principles 
tbe  substance  of  the  bill  Is  sufficloit  It  al- 
leges: That  a  company  of  Journeymen  bat- 
ters, calling  themselves  "The  Union  Hat 
Maken^  Association  of  Newark,  New  Jarsey," 
have,  In  common  with  similar  associations 
formed  elsewhere,  adopted  a  certain  label  or 
trade-mark,  of  which  the  following  Is  a  cagji 


—That  for  10  years  last  past  they  have  used 
said  label  or  mark  to  designate  and  dhrthh 
gulsh  the  hats  made  by  nwmbers  of  tbe  asso- 
ciation, by  affixing  It  upon  each  of  thooe  hats, 
and  that  for  about  three  years  last  paat  the 
def«idants  have  used  a  fraudulent  Imltatioa 
of  that  mark  upon  the  hats  made  and  sidd 
by  them,  thereby  deceiving  the  pabUc.  vlolst- 
tng  the  rights  of  the  members  of  the  associs- 
tion,  and  depriving  them  of  large  proflu 
which  they  wonld  otherwiae  have  gained. 
These  allegations  seem  to  present  a  case  of 
Inequitable  Infringement  of  the  assoclatloD's 
right  of  property  in  its  trade-mark  or  labd. 
In  McAndrew  v.  Bassett  4  De  Gex.  J.  ft  S. 
880,  Lord  Westbury  said:  "The  easentlil 
Ingredients  for  constltntlng  an  Infringemeat 
of  that  right  probaUy  would  be  found  to  be 
no  otiier  than  these:  First,  that  the  mark  bss 
been  applied  by  the  plaintiffs  properly  (that  Is 
to  say,  that  they  have  not  copied  any  otlM 
person's  msrk.  and  that  the  mailc  does  not 
Involve  any  false  representations);  secondly, 
that  the  article  so  marked  is  actually  a  ven- 
dible article  In  the  market;  and.  thirdly,  thst 
the  defendants,  knowing  that  to  be  so.  bare 
imitated  the  mark  for  the  purpose  of  passinj; 
In  the  market  other  artlclea  of  a  simQar  de- 
scription.'* These  views  received  the  approve 
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al  of  Lord  Cairns,  sitting  In  the  court  of  ap> 
peals,  In  Maxwell  t.  Hogg,  2  Cb.  App.  307- 
814,  and  accord  with  the  great  weight  of  au- 
thority on  this  mach-Utigated  sabject  Tlie 
present  bill  clearly  sets  out  the  adoption  and 
proper  application  of  the  mark  by  the  asso- 
ciation, and  Its  fraadulmt  Imitation  for  the 
interdicted  purpose  by  the  defendants.  It  is 
not  so  explicit  as  to  the  second  ingredient 
mentioned  by  the  lord  chancellor,  bat  the 
court  does  not  need  to  be  told  that  hats  made 
by  a  company  of  Journeymen  hatters  during 
10  years  were  actually  vendible  articles  In 
the  market   So  much  will  be  Inferred. 

Bat  the  objection  urged  by  the  defendants 
against  the  bill  is  that  It  does  not  allege,  and 
the  court  cannot  Infer,  that  the  Journeymen 
owned  the  hats  made  by  them;  and  it  Is  In- 
sisted that  ownership  of  the  article  to  which 
the  trade-mark  Is  affixed  Is  necessary  to  the 
acquisition  of  a  right  in  the  mark.    To  sup- 
port this  claim,  Schneider  t.  Williams,  44  N.  JT. 
Eq.  391.  14  Ml  612,  Is  cited.    Some  expres- 
sions In  the  opinion  of  the  able  Jurist  who  de- 
cided that  case  certahily  glre  countenance  to 
the  present  objection,  but  on  consideration  I 
think  those  expressions  will  appear  to  be  un- 
warranted.   Thus,  In  defining  the  means  by 
which  a  person  will  acquire  an  exclusive  right 
to  a  trade-mark,  he  says:  "First,  he  must  se- 
lect or  adopt  some  mark  or  sign  not  In  use 
to  distinguish  goods  of  the  same  class  or  kind 
already  on  the  market,  belonging  to  another 
trader;  second,  he  must  apply  his  mark  to 
some  article  of  traffic;  and,  third,  he  mtist  put 
his  article,  marked  with  his  mark,  on  the 
market."    Now,  It  Is  undisputed  that  this  aa- 
Boctatlon  has  compiled  with  the  first  two  of 
these  reqnirements.    Only  In  respect  to  the 
third  has  It  failed    It  did  not  itself  put  upon 
the  market  Its  own  articles  marked  with  the 
label.    Bnt  it  la  doubtful  whether  the  learned 
Judge  Intended  this  third  requisite  to  be  so 
strictly  read,  for  he  immediately  added:  "Mere 
adoption  of  a  mark  or  sign,  and  a  public  dec- 
laration, by  advertisement  or  otherwise,  that 
a  person  wUI  at  a  subsequent  time  put  a  par- 
ticular thing  on  the  market,  marked  or  dis- 
tinguished in  a  c«*tain  way,  create  no  right 
Until  the  thing  is  actually  on  the  market, 
marked  by  the  particular  mark  of  the  person 
Intending  to  acquire  a  title,  no  property  right 
In  the  mark  arises."   This  seems  to  Indicate 
that  It  was  the  actual  marketing  of  the  mark- 
ed artlde,  and  not  the  person  by  whom  it  was 
marketed  or  owned,  on  which  stress  was  laid. 
And  why  should  this  specific  personal  element 
be   deemed  Important?   Hie  public  object 
■ought  In  the  protection  of  trade-marks  Is  to 
bring  upon  the  market  a  better  class  of  com- 
modities, and  the  means  for  attaining  that  ob- 
ject is  by  securing  to  those  who  are  Instru- 
mental in  supplying  the  market  whatever 
repntatlon  they  gain  by  thulr  efforts  towards 
tbat  end.   The  workman  by  whose  handicraft 
the  commodlQr  Is  made  is  one  of  these  Instru- 
ments, Just  as  Is  his  employer  who  fuml^es 
tbe  raw  matolal  and  owns  and  sells  the  fin- 


iBhed  product;  and  If  the  former  Is  permitted 
by  the  owner  to  place  npon  the  commodity  a 
mark  to  indicate  whose  workmanship  It  i% 
and  thereby  commend  his  workmanship  to  oth- 
er employers,  this  license  from  tbe  owner 
should  be  deemed  a  right  against  everybody 
else.  His  aptitude  In  his  trade  is  his  property, 
and,  if  by  a  mark  he  can  have  It  identified  a» 
his  in  tbe  market  be  may  enhance  its  salable 
value,  and  thus  secure  the  same  sort  of  ad- 
vantage as  his  employer,  by  similar  means. 
No  reason  exists  why  this  advantage  shouliT 
not  be  protected  by  the  courts  in  the  same 
manner  and  to  the  same  extent  as  Is  the  like 
advantage  of  the  employer.  The  mere  fact 
that  one  rather  than  the  other  of  these  per- 
sons has  placed  the  product  upon  the  market 
has  no  rational  bearhig  upon  the  matter;  for 
botii  alike  have  had  the  market  in  view  Id 
the  efforts  they  have  made,  and  through  those 
efforts  the  market  Is  supplied.  A  different  ob' 
Jectlon  to  a  suit  of  this  nature  was  sustained 
In  Weener  v.  Brayton,  162  Mass.  101,  25  N. 
E.  46,  namely,  that  the  label  did  not  indicate 
by  what  peraons  the  artldes  labeled  were 
made,  bnt  only  Indicated  that  they  were  made 
by  one  of  many  persons  who  were  not  coik 
nected  with  each  other  in  any  business.  The 
first  clause  of  this  objection  would  unduly  re- 
strict the  law  of  trade-marks  as  everywhere 
recognized;  for  it  Is  established  that  wha^ 
ever  be  the  quality  indicated  by  a  trade-mark, 
the  mark  need  not  point  out  the  particular 
person  from  whom  that  quality  is  derived. 
The  law  has  placed  no  limit  npon  tbe  number 
of  persons  who  may  unite  for  business  pur- 
poses and  Jointly  acquire  property  In  a  trade- 
mark; and  yet  it  is  evident  tiiat  If  there  be 
many,  some  of  them  may  have  no  personaT 
share  In  producing  the  article  Identified  by  the 
mark.  The  second  dause  in  the  objection  as- 
sumes what  does  not  appear  to  be  true  in  the 
case  before  us.  We  understand  from  tbe  bllT 
that  tbe  members  of  the  association  represent- 
ed by  tbe  complainant  are  connected  together 
as  Joumeymm  hatters;  that  their  skill  In  thl« 
trade,  and  their  mutual  assistance  In  iHmfltlng 
by  Its  practice,  form  the  motive  and  chief  ainr 
of  their  association.  This  connection  is  a* 
clearly  one  for  business  purposes  as  Is  that  of 
members  hi  a  partnership,  or  of  stockholders 
In  a  corporation.  Although  It  la  a  compara- 
tively novel  species  of  relationship,  It  bas  be- 
come an  established  (me,  and  tboefore  calls 
for  the  application  of  those  general  ivtudides 
of  law  and  equity  which  are  applied  to  other 
species  of  business  associations.  According  to- 
these  prlndples,  we  think  a  workman,  or  m 
number  of  workmen  engaged  In  the  same 
branch  of  industry  and  banded  together  tot 
their  mntnal  profit  In  tbe  pursuit  of  their  com' 
mon  vocation,  may  acquire  a  right  of  property 
in  a  trade-mark  designed  to  dlsthignlsh  their 
workmanship  from  that  of  other  persons,  anA 
that  a  trade-mark  so  owned  Is  entitled  to  the 
same  protection  as  other  trade-marks.  The 
decree  below  should  be  ceveraed,  and  tbe  de' 
murrer  orermled. 
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UICKMAN  T.  STATB. 
(finpnmt  Oonrt  of  Mew  Jersey.  Not.  21, 189&) 

fcATUTU— TlTLI  AVO  SUUBOT— PAKTIAL  INTAUU- 

irr— iMSVUXca— FoHBioH  Cohpaxibs— Rbodu* 
*KW— Fn&Lnu— CoKiTtTUTioiru.  Law— Pbb. 

■OIIAI.  RlGMTC— JUDaMSMn. 

1.  The  titie,  "An  act  to  provide  for  the  foeoi^ 
poration  and  refulation  of  lofloraaoe  companies" 
CZ  Geo.  St  tit  "InsuraDce,"  pp.  IUSI,  1705, 
pan.  108,  IISK  warra&ta  legislation  regulating 
the  busiQeat  in  this  state  ol  foreign  insurance 
companies,  and  the  prosecution  of  their  agents 
for  nnlawfollr  transacting  businea  in  their  be- 
half. Such  legisiatioa  noder  that  title  is  not 
obnoxious  to  ue  coDstitatlonal  inJoDctlon  that 
erery  law  shsU  embrace  but  one  subject,  and 
that  shall  be  expressed  in  its  title. 

2.  ProTSsions  as  to  iudiTidaal  insurance  are 
not  within  sudi  title,  bat  are  separable,  and  do 
not  mr<Ad  the  act 

S.  Objections  to  the  aothorixed  oecution  of  a 
Judgment  against  an  agent  for  a  penalty  im- 
posed by  the  act  are  not  avaiiable  In  defuse  of 
a  salt  to  recover  such  penalty. 

4.  Restraining  individuals  from  acting  as 
agents  of  foreign  iDsaraace  companies  does  not 
aDridge  sny  right  guarantied  by  the  state  or  fed- 
eral ccHuUtntioDS. 

(Syllabos  by  the  Court) 

Bror  to  circuit  court  MlddleMX  county. 

On  complaint  of  the  commlsaloner  of  bask- 
ing and  Insutuice.  an  action  wag  brongbt 
In  the  name  of  the  state  against  Joba  P. 
Hickman  for  negotiating  In  the  dty  of  New 
Brunswick,  as  agent  for  tbe  Mercant&e 
Mutual  Fire  Insurance  Cbmpany  of  PbUa- 
delpbla,  a  cwporatlon  of  Qie  state  of  Penn- 
syiranla,  a  contract  of  insurance  ot  certain 
propertj  In  New  Brunswick  against  loss  or 
damage  by  firs;  neither  said  company  nor  said 
agent  being  autborlaed  to  transact  business 
In  tbe  state  of  New  Jersey  under  ttw  Insor- 
anee  laws  of  the  state  dted  In  tbe  dedara^ 
tlon.  To  tbis  declaration  a  general  demurrer 
waa  Interposed,  and  from  final  Judgment 
Umeon  In  favor  ot  the  plaintiff  tbls  writ  of 
error  Is  bnnight  Affirmed. 

Argued  June  term.  1H»8.  before  UJDZiOW 
and  OOLLINS.  JJ. 

Theodore  B.  Booraem,  for  plaintiff  In  error. 
Howard  W.  Hayes,  for  tbe  State. 

COLLINS,  J.  (after  statlDg  the  facta  as 
above).  On  April  0, 187&,  the  Insurance  laws 
of  this  state  were  revised  and  compiled  un- 
der the  following  title:  "An  act  to  provide 
for  the  regulation  and  Incorporation  of  Insur- 
ance companies.  I.  As  to  the  Insarance  com- 
panies of  other  states  doing  business  within 
this  state.  II.  As  to  the  Insurance  companies 
of  this  state."  In  the  official  Revision  and 
later  publication  of  tbe  General  Statutes, 
these  subdivisions  are  omitted  from  tbe  title; 
but  In  the  edition  printed  by  order  of  the 
governor  in  1875,  at  page  72,  and  In  the  orig- 
inal act  on  file  in  the  office  of  the  secretary 
of  state,  they  appear,  as  well  In  the  title  as 
prefacing  the  appropriate  sections  of  the 
act,  aa  In  the  Revision.  By  this  statute,  In 
sections  1  to  8  every  for^gn  Insurance  com- 
pany desiring  to  transact  business  In  tbis 


state  Is  required  to  fumMi  to  tbe  secretary 
of  state  In  January  of  each  year  a  statement 
of  Its  financial  condition,  and  on  or  t>efore 
February  Ist  to  pay  a  license  fee,  whereupon. 
If  the  statement  shows  the  existence  of  cer- 
tain requirements  of  the  statute,  tbe  com- 
pany receives  a  certificate  of  authority  to 
transact  business  In  this  state.  By  section 
8  It  Is,  among  other  things,  made  unlawful 
for  any  person  to  effect  Insnrance  in  behaJf 
of  any  person  or  Insurance  company  or  asso- 
ciation not  Incorporated  under  the  laws  of 
this  state;  and  by  section  8  every  vIolatlcMi 
of  section  8  subjects  the  person  violating  to  a 
penalty  of  $600,  to  be  sued  for  and  recover- 
ed In  tbe  name  of  the  state  by  the  prosecubH' 
of  the  pleas  of  the  county  in  which  the  viola- 
tion shall  occur.  Provision  Is  then  made  for 
the  dlqxMMl  of  Ibe  penalty.  Tbe  act  also 
contains  prerequisites  for  the  transaction  of 
business  by  domestic  companies,  and  for  cer- 
tificates of  authority  to  Insurance  brokers. 
On  March  8.  1877  (P.  L.  100).  tbere  was  ap- 
proved "A  supplement  to  an  act  entitled  *An 
act  to  provide  for  tbe  Incorporation  and  t^- 
ulation  ot  bisurance  companies'  approved 
April  ninth,  eighteen  hundred  and  seventy- 
five."  nils  act  was  amended,  by  an  act 
quoting  Its  titie.  April  4,  1889  (2  Gen.  St.  p. 
1762,  par.  103),  and  further  amended,  by  an 
act  quoting  its  titie,  March  25,  1882  (2  Gen. 
St  p.  176B,  par.  118).  I  quota  the  pertlaent 
sections  as  amended: 

"Sec.  0.  It  shall  be  unlawful  for  any  com- 
pany, corporation  or  association  of  any  kind 
whatsoever,  incorporated  or  organised  un- 
der tbe  laws  ot  this  state,  or  of  any  other 
state  01  uatiun.  Itself,  or  by  its  agents,  so- 
licitors, surveyors,  canvassers  or  other  repre- 
sentatives of  whatever  designation,  or  foi 
any  such  agent,  solicitor,  surveyor,  canvassa 
or  other  representative,  or  any  individual 
or  firm,  whether  on  behalf  of  any  snc^  com- 
pany, cwporatlon  or  association  or  not,  to 
Bfdlclt  or  negotiate  any  contract  of  Insurance 
ot  any  kind,  or  sign,  deliver  or  transmit,  by 
mall  or  otherwise,  any  policy,  certificate  of 
membership  or  certificate  of  renewal  there- 
of, or  receive  any  premium,  commission,  fee 
or  other  payment  thereon,  on  any  property 
or  thing,  or  on  the  life,  health  or  safety  of 
any  person,  or  In  any  mannn-,  directiy  or 
Indlrectiy,  to  transact  the  bnslnesa  of  insur- 
ance of  any  kind  whatsoever,  within  this 
state,  unless  such  company,  corporation  or 
association,  individual  or  firm,  shall  be  au- 
thorized to  transact  business  in  this  state 
under  the  provisions  ot  the  act  to  whlcb 
this  is  a  supplement,  and  the  supplements 
thereto. 

"Sec.  7.  The  penalty  for  each  and  every 
violation  of  this  act,  and  of  the  act  to  which 
this  is  a  supplement,  and  the  supplements 
thereto,  shall  be  five  hundred  dollars,  and  all 
costs  of  suit,  to  be  sued  ttx  and  collected  oo 
ccnnplalnt  and  In  the  name  of  tiie  state,  by 
the  commlsdoner  of  insurance  and  banking; 
tbe  first  process  agahist  any  perstm  connate- 
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«d  of  may  be  a  caplu  md  reBptrndendam, 
and  the  person  or  persona  against  whom  anj 
Judgment  shall  be  obtained  shall  be  commit- 
ted to  the  coant7  jail  until  auch  poialty  and 
costs  are  paid." 

Provision  !■  then  made  for  dlspoaal  of  the 
penalty. 

It  Is  contended  for  the  plaintiff  in  error 
that  this  legislation  Is  obnoxious  to  para- 
graph 4,  i  7,  art  4,  of  the  state  constltntl(»i, 
which  enjoins  that  "every  law  shall  embrace 
but  one  object  and  that  Bball  be  expressed  In 
Its  titles"  It  Is  dalmed  that  the  legialatlTS 
object,  as  gathered  from  the  enactment,  Is 
the  regulation  of  the  whole  business  of  Insur- 
ance, while  the  title  of  neither  act  cited  ex- 
presses more  than  a  purpose  to  legislate  as 
to  Insurance  by  corporations.  Conceding 
this  claim,  the  legl^tioo  Is  not  therefore 
Told.  The  proTl^ons  as  to  indivldoal  Insur- 
ance are  separable,  and  the  others  will  be 
valid  although  those  may  fall.  Such  li  the 
general  rule  on  the  subject  of  separable  pro- 
visions not  within  tbe  title  of  a  statute 
(Bader  t.  Union  Tp..  SO  N.  J.  Law.  SOO; 
Golden  Star  Fraternity  t.  Martin,  OS  N.  J. 
Law,  207,  86  Ati.  908);  and  such  result  Is  to 
be  Implied  from  the  recent  decision  of  this 
court  that  Individual  Insurance  Is  not  with- 
In  the  titie  of  the  act  In  question  (Schenck  t. 
State,  60  N.  J.  Law,  381,  87  Aa  724). 

It  Is  next  contended  tliat  the  prosecution 
of  an  Individual  for  acting  as  agent  of  an  In- 
terdicted company  la  not  within  tbe  tiUe  of 
the  act  that  authorizes  it  The  degree  of  par^ 
ticnlarlty  to  be  used  In  the  titie  of  a  statute 
rests  In  legislative  dlscretim.   Provisions  In- 
cidental to  the  general  object  expressed  are 
permissible.    Walter  r.  Town  of  Union,  38 
N.  J.  Law,  360;  Doyle  v.  City  of  Newark, 
S4  N.  J.  Law.  237;  Tan  Blper  v.  North  Plain- 
field.  48  N.  J.  Law,  849;  Payne  t.  Uataon, 
44  N.  J.  Law,  218;  Johnson  t.  Borough  of 
Asbnry  Park.  60  N.  J.  Law,  427,  89  AU.  688. 
Oorpontions  must  act  through  agents,  and 
the  sanction  of  a  restrictive  statute  affecting 
them  may  falriy  be  visited  upon  their  agents. 
Such  a  sanction  is  purely  Incidental  to  the 
^neral  object  of  their  regulation.   This  has 
been  directiy  adjudged.  In  resolving  the  same 
question  now  raised,  under  similar  constitn- 
tional  provisions.   Insurance  Oo.  v.  Ray- 
moDd.  70  Allch.  486,  38  N.  W.  474;  State  v. 
Moriran,  2  8.  D.  32,  48  N.  W.  814. 

A  question  of  more  difficulty  ts  presented 
tiy  the  suggestion  that  the  titie  (above 
4]aoted)  of  the  supplement  of  1877  does  not 
extend  to  foreign  corporationa  This  cannot 
tie  argued  as  to  tbe  original  act  but  is  plausi- 
ble an  to  the  supplement,  which  misquotes 
and  curtails  Its  titie.  The  reference  to  the 
former  act  Is  suffldMit  to  unite  to  it  the  new 
statute,  but  In  applying  the  constitutional 
test  to  tlties  of  statuteSt  each  act  must  stand 
or  fall  by  Its  own  titie.  Schmals  v.  Wooley 
tJone  term,  18^8;  Krr.  &  App.)  41  Atl.  939. 
I  tbink,  however,  that  the  titie,  "A  su^e- 
ment  to  an  act  Mititled  *Ab  act  to  provide 


for  tbe  Incorporation  and  regulation  of  Insur- 
ance companies' "  (P.  L.  1877,  p.  100),  fairly 
extends  to  the  regulatiwi  of  all  insurance 
companies,— foreign  as  well  as  domestic,— 
and  is  not  limited  to  tbe  Incorporation  of 
companies,  and  the  regulation  of  those  so  In- 
corporated. My  opinion  that  tbe  narrow 
view  ot  such  a  limitation  la  untenable  is  con- 
firmed by  that  of  the  present  chancellor  in 
two  well-considered  coses,  where  the  question 
was  presented  with  reference  to  a  titie  much 
more  rigid  than  that  now  Involved.  The 
titie  of  the  general  railroad  law  Is,  "An  act 
to  authorize  the  formation  of  railroad  corpo* 
rations  and  regulate  the  same."  P.  L.  1878, 
p.  88.  In  Montclair  t.  BaUway  Co.,  45  N.  J. 
Eq.  486,  18  AU.  242.  It  was  decided,  and  In 
Stockton  V.  Railroad  Co.,  60  N.  J.  Eq.  52.  24 
Ati.  964,  reaffirmed,  that  such  titie  indicated 
"that  the  legislative  Intent  was  to  enact  a 
g«ieral  law  which  would  regulate  all  rail- 
road corporations,  and  at  the  same  time  au- 
thorize the  formation  of  new  ones." 

The  plaintiff  In  error  also  complains  that 
by  the  statute  on  which  he  has  been  sued, 
his  right  under  the  state  and  federal  consti- 
tutions to  pursue  a  lawful  business  Is 
abridged.  If  to  pursue  the  busiDese  of  Insure 
ance  be  considered  as  one  of  the  natural 
rights  of  man.  the  right  to  act  as  agent  of  a 
foreign  corpontt(m  engaged  In  that  business 
certainly  Is  not  sach.  It  Is  settied  beyond 
controveray  that  one  state  may  forbid  an  in- 
surance company  of  another  state  from  do- 
ing business  at  all  within  Its  territory,  or 
may  at  pleasure  impose  conditions  on  such 
business,  and  may  punish  Individuals  for  ae^ 
Ing  as  the  agents  of  an  Interdicted  company. 
Paul  V.  Virginia,  8  WaU.  168;  aooper  v.  Call- 
fomla,  156  U.  &  648, 16  Sup.  Dt  207. 

This  disposes  of  tiie  only  questions  really 
raised  by  the  demurrer.  It  Is  contended  that 
tiie  iwoTlslonB  for  execution  of  the  judgment 
are  unconstitutional.  It  Is  not  necessary  to 
discuss  or  even  state  the  reasons  given  for 
this  contention,  llkey  do  not  Impress  me 
as  sound,  but  whether  so  or  not,  they  do  not 
go  to  the  merits  of  the  judgment  and  will  be 
available  to  the  defendant  when  execution 
issues,  if  he  desires  then  to  present  them. 
The  challenged  provisions  are  clearly  separa- 
ble from  the  other  parts  of  the  statute.  The 
judgment  of  Middlesex  circuit  wQl  be  a(- 
flrmed. 


HILL  V.  HILL. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  14,  1898.) 

Wnu— Bliotioii  bz  Widow— BsaouanMr^Bss 

Judicata.— BviDBMCB. 

1.  A  hnsbaDd's  wUI  which  devises  and  be- 
qneaths  real  and  personal  property,  not  directly 
to  his  widow,  but  to  an  execntor  ui  trast  to  be 
Invested  on  bond  and  mortgage,  and  the  Interest 
to  be  paid  to  her  for  her  natural  life  or  daring 
her  widowhood,  containing  a  clause  expcessiug 
Oat  tbe  bequest  is  tiierel^  made  *^  be  by  her 
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received  In  Ilea  »f  ber  dowa  In  wj  estete,**  doei 
not  fall  under  the  roentioD  of  sectioD  16,  p. 
1278,  T(rf.  2,  of  our  Cleneral  Statntea,  reBpectfng 
the  iIUdc  of  m  written  diaMot  bjr  the  widow; 
mod  her  risbt  to  elect  to  take  under  snch  will  it 
neither  controlled  nor  affected  b7  the  atatnte. 

2l  On  the  trial  of  an  action  of  ejectment 
bronftht  by  the  execntor  agalnat  the  widow  to 
recover  poeaesdon  of  land  so  deTised,  it  ia  auffl- 
dent,  prima  facie,  for  the  plaintiff,  io  order  to 
ahow  an  election  aj  the  widow  to  take  under  the 
will,  to  prove  the  dellTery  of  possession  to  her 
of  the  personal  property  given  her  by  the  will, 
and  the  payment  to  and  acceptance  by  her  from 
the  execntor  of  money  collected  from  a  tenant 
for  the  rent  of  a  portion  of  the  devised  prem- 
laet;  and  the  bifrden  of  proof  then  rests  npon 
the  defendant  to  establish  either  that  she  did 
not  in  fact  accept  snch  property  at  the  hands  of 
the  execntor,  or,  if  she  did,  Uiat  she  had  not 
made  her  election  between  her  dower  and  the 
be«^eat  of  her  hnaband  falrty  and  nnderatand- 

The  Judgment  agmhut  the  widow  In  the  ac- 
tion at  law  will  not  estop  her  from  obtaining. 
In  a  coart  of  equity,  relief  from  the  eonaequen- 
eca  of  anch  an  election  by  her  npon  her  rescind- 
lag  and  making  compensation  by  reatoring  the 
property  received  by  her.  or  npon  other  equitable 
terms,  provided  that  thla  can  be  done  without 
prejudice  to  the  aabaeqmntly  acqnired  righta  ot 
others. 

HcOiU.  Oh^  Magie^  a  and  Dtgm,  db- 
•entlng. 

(SyllabuB  by  the  Court) 

Error  to  anpreme  oonrt 

Eljectment  1^  Charles  C  HU,  execator  ot  the 
will  of  Edward  F.  EUIl,  deceased,  agalnat 
Forence  HUl,  to  recover  poaaessIaD  of  the  man- 
akia  house.  The  canae  was  tried  before  a 
Jtutlce  of  the  nipTeme  court  sitting  as  a  jury. 
He  denied  a  motloo  to  nonsnlt,  and  plaintiff 
bad  judgment,  and  defendant  txiogi  error. 
Afflrmed. 

Aaron  V.  Dawes,  for  platntUr  In  error.  8. 
G.  Naar,  fbr  defendant  In  enor. 

.  YRKDENBURGH.  J.  The  testator,  by  his 
win.  dated  January  8,  1897,  after  bequeathing 
to  his  wife  (the  defendant  below)  aU  the  furni- 
ture and  bDusehcdd  goods  In  and  about  his 
bouse,  and  after  making  a  trifling  gift  to  his 
brother,  devised  and  bequeathed  to  Us  brother 
all  his  real  and  personal  property  not  above  dis- 
posed <jt,  by  tbe  fdlowlng  language,  via.:  "In 
trust,  aeverttteleas»  the  same  to  be  Invested,  as 
&8t  as  realised,  on  bond  and  mortgage  <hi 
property  worth  double  tbe  value,  the  Intoest 
of  whldb  is  to  be  paid  to  my  vrlf^  Florence 
Hin,  for  her  own  use  and  dlspositloD  during 
ber  natural  life  or  during  ber  widowhood;  at 
her  death,  or  if  she  shall  again  marry,  the  said 
interest  sbaH  be  used,  at  tbe  dlscretkm  of  said 
trustee,  for  the  support  and  edncatlOD  of  my 
daughter.  Eklna  May  HIU.  unUl  she  arrives  at 
the  age  of  twenty-one  years,  at  wblcb  time  the 
whole  amount  of  said  trust  fund  shall  be  paid 
to  her;  and  In  case  my  daughter  aball  die  be- 
fore my  wife,  without  leaving  a  cblld  or  chU- 
dren,  m  any  descendant  of  any  eblld  or  chil- 
dren, her  surviving,  then  tbe  trust  fund  Is  to 
be  equally  divided  between  my  said  wife  and 
my  tuothw,  Cbarles  O.  HIU.  or  bis  heirs.  Tbt 
above  bequest  to  my  said  wife  li  hereby  made 


to  be  1^  her  received  tu  Ueu  of  her  dower  b 
my  estate."  By  a  subaeqoatt  dauae,  testator 
^>poInted  bis  brother  ezecutcv,  and  aottiariaed 
him  to  sell  and  convey  all  tbe  lands  of  whlA 
he  (testator)  should  die  seised.  Under  this 
win,  It  Is  oitlre^  dear  that  tbe  atatnte  ic- 
spectlog  tbe  filing  of  a  written  dissent  Ae 
widow  (2  GoL  St.  p.  1278,  1 16)  bad  no  oper- 
atkm.  and  tbe  widow  was  brnuid  to  elect  be- 
tween Its  provision  for  her  and  ber  dower 
right  (Griggs  v.  Vegbte,  47  N.  J.  Eq.  180.  19 
AtL  8S7.  and  see  caaea  collected  in  opinion  at 
the  chancellor  In  Helme  v.  Strater.  62  N.  J. 
Bq.,  on  page  599,  SO  AtL  333).  That  tbe  stat- 
ute la  without  effect  In  tbis  caae  la  obvloiia  for 
two  reasons:  First,  because  the  will  espicases 
tbe  testntav's  intent  that  its  provision  for  tbt 
wife  is  made  In  Ueu  of  dower;  and.  seoood. 
because  tin  devise  Is  not  to  the  wife  bersdt 
but  to  another  In  trust  for  ber.  Van  Aradale 
V.  Van  Aradale,  26  N.  J.  Law,  404.  This  was 
the  constmctlott  placed  upon  this  atatnte  by 
the  supreme  court  In  1857(  for  reaaons  gfreo 
hf  that  court,  wbldi  seem  otmduslTe  of  its 
correctness,  and  It  should  remain  nndistnrtted. 
It  results  that  tiie  only  questkMi  before  tbe 
trial  court  to  be  determined  on  the  motion  to 
nonsuit  was  whether  tbe  facta  In  evidence.  ^ 
ma  fade,  constituted  an  Section  by  tbe  widow 
to  acc^  tbe  provislotts  of  tbe  wlD  In  Ben  and 
instead  of  her  dower.  Tbe  executor  bad 
proved  that  after  the  ivobate  of  tbe  wHL  and 
the  personal  effects  of  testator  had  been  In- 
ventoried, tbe  defendant  bad  taken  posseaslos 
of  them  with  bis  (the  ocecntor's)  assent  and 
that  be  bad  also  paid  over  to  hee  Qie  sum  of 
$248  of  rent  ocdiected  by  him  from  tbe  tm- 
ant  who  occupied  tbe  sbUkhi.  in  which  tbe  tes- 
tator had  formeriy  conducted  bis  business,  ad- 
joining the  bouse  In  controvo^.  It  seems  to 
me  that  the  burden  of  proof  was  then  thrown 
upon  the  defendant  to  rebut  the  lecal  prcsnmp- 
tion  arising  from  these  facts  that  dw  bad  made 
her  election.  She  had.  npon  ber  defense,  tbe 
opportunity  to  prove  that  she  bad  not  In  fact 
received  or  accepted  the  property  or  rent  «, 
If  she  bad,  that  she  had  not  fafa^  and  nnda>- 
standlngly  made  ber  election  to  take  under 
the  win,  or  that  she  had  made  It  nnder  a  mis- 
take of  dther  law  or  fact 

The  defendant  Is  not  estopped  by  tbe  toBg- 
ment  against  ber  from  asking  rdief  In  a  coort 
of  equity  tqion  equitable  terms  In  case  her 
dectlon  to  accept  tbe  provlaloos  of  tbe  wOI 
was  made  under  a  mistake  as  to  ber  rights, 
unless  the  situation  has  so  dianged  cdnce  her 
election  that  It  cannot  be  done  wlOioat  pr^ 
dice  to  the  subsequently  acquired  rlgcbts  ot  oth- 
ers. Macknet  v.  Macknet  29  N.  J.  Sq.  54. 
In  Wake  v.  Wake,  1  Yea.  Jr.  835.  a  widow  who 
was  bound  to  elect  between  flw  provisions  al 
heat  busband'a  will  and  ber  dowo*.  and  who 
bad  received  a  legacy,  and  also  an  annoity  un- 
der the  will  tor  three  years,  uprai  accounting 
for  tbe  legacy  and  what  sbe  had  received  from 
the  annuity,  was  pomlttad  to  sustain  ber  bni 
In  equity  for  ber  dowo*.  Oonrts  of  equity  have 
advanced  atlU  further  In  tbe  dlrectioa  ot  re 
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lf«TlDg  partial  who  hold  rfghtB  superior  to  the 
will  from  tlie  coDseqaeoces  of  baaty  or  111- 
adrfwd  acceptance  of  property  given  them  by 
the  Ttll),  and,  indeed,  from  their  election  to 
take  by  the  wlU,  and  have  held  that  the  doc- 
trine of  forfeiture  wlU  not  be  applied  to  such 
cases,  but  that  the  principle  of  compensalloa. 
-  as  (vpoccd  to  that  of  forfeiture,  will  be  en- 
forced.  1  Jarm.  WUIf  t4th  Am.  Ed.)  p.  886. 
In  Young  V.  Young,  51  N.  J.  Eq.  4»1,  27  Ati. 
627,  Vice  Chano^or  Pitney,  in  approving  this 
equitable  cdotk,  said  (page  602,  &1  N,  J.  Bq.. 
and  page  694,  27  AU.)  that  "the  doctrlie 
of  election  la  one  resulting  not  in  forfeiture, 
but  compcaisatlon,  ao  Uiat  a  party  claiming 
under  a  will  shall  not  ckthn  againat  that  will 
except  upon  condition  of  compensatloB  for 
whatever  he  nay  have  claimed  under  the  will; 
in  other  words,  he  Is  permitted,  after  having 
claimed  under  a  wlU,  to  claim  against  the  will. 
If,  out  of  the  claim  against  the  will,  he  will 
make  compensation  for  what  be  has  claimed 
under  the  will";  and,  in  the  application  of 
that  prlaciide  to  the  case  before  him,  he  allow- 
ed the  claimant  to  acquire  the  land  In  qnestl<m 
notwithstanding  her  receipt  of  the  legacy,  pro- 
vided the  legacy  was  returned  with  Interest. 

I  have  given  prominence  to  this  coDBldera^ 
tlon  of  the  equitable  rights  of  the  widow  In 
the  case  at  bar,  notwlttetanding  the  judg- 
ment at  law  against  her,  because  of  the  isr 
conclusive,  not  to  say  unsatisfactDry,  charac- 
ter of  the  evidence  of  the  executor  upon  the 
subject  of  his  eStplanatlons  to  her  at  the  time 
be  paid  her  this  rent.  But  the  failure  of  tbe 
plaintiff  In  error  to  everoosDe,  by  evidence, 
the  legal  preevmptlon  of  her  election,  »ila- 
ing  from  her  acceptance  of  tbe  rent  and  pro^ 
erty,  under  the  circumstances,  cannot  be 
overlooked.    Her  retention  of  this  property, 
^Iven  her  by  the  will,  and  delivered  to  her 
t>y  tbe  exeeutor,  without  disaffirmance  by 
ber  before  nit  brought,  should  be  held  to  be 
evidence  of  bet  election,  sufficient,  at  least, 
to  pot  ber  upon  her  defmse;  and  upon  this 
record  we  are  forced  to  assume  that  proper 
opportmlty  was  afforded  her  before  verdict 
rendered  to  disprove,  explain,  or  avoid  it. 
rrbis  case,  it  seema  to  km,  cannot  be  dls- 
tlDKiilstaed  from  that  of  Davison  v.  Davison, 
15  N.  J.  Law,  237,  decided  by  the  supreme 
rourt  in  the  year  1886,  and  which  has  been 
recognised  for  so  many  years  as  the  correot 
4}etermInatlon  of  the  law  upon  tbe  facts  there 
presented.   In  that  case,  under  the  terms  of 
a.  will,  closely  similar  to  tbe  present,  tbe 
widow  had  accepted  from  the  executor  cer- 
tain personal  property,  and  $30  in  money,  bnt 
had  failed  t«  execute  the  reimse  of  dower 
referred  to  by  the  Will,  and  prbmist-d  by  her, 
nTid,  Instead,  had  Brought  suit  at  la*  de- 
naandlDg  her  dower.  She  had  a  verdict  at  the 
r^retJlt.  but  In  tb«  supreme  court,  upon  a 
rule  to  show  canoe,  the  verdict  was  set  aside; 
nnd  tbat  court  held  that  tbe  t^al  justice 
ftbould  have  left  it  to  the  jury  to  say  Whether 
tHe  demaadant  had  In  fact  and  undefsfand- 
ingiy  elected  to  tftKe  Wb«t  ber  Husband  hdd 
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given  her  In  lien  of  dower,  "and  whether 
she  had  actually  accepted  of  the  same  at  the 
hands  of  the  executor,  and  to  have  Instructed 
the  jury  that.  If  ahe  had  done  so,  they  ought 
to  And  for  the  defendant."  As  the  case  at 
bar  was  presented  to  the  trial  justice  sitting 
as  a  jury,  I  think  the  nonsuit  was  properly 
refused,  and  the  plaintiff  was  entitled  to  the 
Judgment  awarded  blm  In  the  supreme  court. 

UcGILL,  Oh.,  and  DBPUIB,  J.,  dissent 

(December  7. 1688.) 
MAOIB,  O.  J.  (dissenting).  I  am  constralo- 
ed  to  vote  to  reverse  the  judgment  hi  this 
cause,  upon  the  ground  that  there  was  no 
evidence  before  the  judge,  who  tried  the 
Issue  of  fact  without  a  jury,  justifying  his 
finding  in  favor  of  the  defendant  In  error. 
Defendant  In  error  claimed  possession  of 
land  as  devisee  of  Edward  F.  Hill,  deceased. 
Plaintiff  was  the  widow  of  said  deceased, 
and  the  disputed  land  was  bis  "mansion 
house,"  within  the  accepted  meaning  of  our 
dower  act.  Dower  had  not  been  assigned 
to  her.  The  provistons  of  section  16  of  the 
dower  act  were  not  applicable,  because  no 
lands  were  devised  by  the  Will  to  tbe  widow. 
But  there  were  prftvlslons  In  the  wUI  which. 
It  expressly  declared,  were  to  be  In  lieu  of 
dower.  'The  contention  at  the  trial  was  that 
plaldttff  In  error  had  accepted  those  provi- 
sions. And  thereby  elected  to  take  them,  In- 
stead of  her  dower. .  An  election  to  accept 
tbe  proTlElons  of  a  will  expressly  made  as  in 
lieu  of  dower  will  doubtless  operate  to  de- 
prive fhe  wIdoW  of  her  right  to  dower. 
Whether  evidence  of  such  an  election  is  ad- 
missible In  an  actioh  at  law  to  defeat  tbe 
possession  of  a  widow  acquired  by  the  death 
of  the  husbaild  in  Tdnd  of  which  he  died 
seised,  was  a  ((yiealion  not  raised  or  argued 
In  this  cose.  Admitting  that  such  evidence 
might  be  properly  used  to  defeat  a  title  by 
dower  in  an  action  at  law,  It  should  be  suffi- 
cient to  establish  an  election  between  tbe 
two  Inconsistent  rights,  viz.  tbat  under  tbe 
will  and  that  by  dower.  Election  may  be 
established  by  proof  (hat  a  choice  was  ex- 
pressly made  and  declared,  or  by  ptoof  of 
acts  from  which  a  choice  may  be  Inferred. 
But,  to  justify  such  an  inference.  It  must 
appear  ttot  the  acts  relied  on  were  done  with 
a  knowledge  of  the  right  to  elect  and  under 
circumstances  Indicative  of  an  intelligent 
choice.  Young  v.  Young,  51  N.  J.  Eq.  491, 
27  Atl.  627,  and  cases  cited.  There  was  no 
proof  of  any  express  elsctlon  on  tbe  part  of 
plaintiff  In  error.  In  my  judf^ment,  there 
was  BO  proof  from  which  election  couid  be 
Inferred.  It  was  not  made  to  appear  that 
tbe  widow  knew  of  tbe  will  of  her  husband, 
or  that  It  contained  provisions  In  ber  favoc 
which  were  declared  to  be  In  lieu  of  her 
dower.  In  the  absence  of  such  knowledge, 
no  act  of  the  widow  could  Indicate  election. 
Assuming  her  to  have  been  charged  with 
some  knowledge  of  to  hostMBcrs  will,  the 
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only  acts  done  bj  her  fall  to  show  any  In- 
telligent choice  on  her  part.  She  took  cer- 
tain goods  belonging  to  deceased,  bat  It  ap- 
pears she  selected  them  from  the  household 
goods,  as  the  statute  permitted  her  to  do  for 
the  benefit  of  the  family,  and  It  does  not  ap- 
pear that  the  value  of  them  exceeded  the 
amount  limited  by  that  statute.  This  was  an 
act,  not  onder.  bnt  In  opposition  to,  the  will. 
She  received  money  paid  to  her  by  defendant 
In  error,  and  with  no  statement  or  explana- 
tion by  him  except  that  tt  was  "for  rent." 
It  was  Dot  made  to  appear  that  she  knew 
that  the  money  was  rent  of  the  deceased's 
real  estate  collected  by  defendant  In  error, 
under  the  authority  of  the  will.  I  think  the 
trial  Jndge  drew  Inferences  which  were  on- 
warranted      tha  evldeiiM^ 


dTATB  (BARRETT  et  al.,  Protecnton)  T. 
OOBAN  CITT  et  al. 
(SnpresM  Court  of  New  Jers^.  Dec.  IS.  180&) 
OoxnuoT  or  MomciFiLrrr— Estoppel— IToticb. 

A  contract  wbs  awarded  to  the  prosecntor 
upon  condition  that,  If  a  bond  were  not  fai^ 
Dished  a  certain  day,  tha  contract  would  b« 
reawarded.  At  the  time  fixed,  the  bond  was 
Dot  forthcomiag,  because  of  the  pendency  of  a 
certiorari  The  contract  was  thereupon  award- 
ed to  the  defendant  corporation. 

BM:  0)  That,  as  tha  prosecntor  stands  np- 
<«  the  award,  it  must  aoquIesGe  In  tlis  con- 
dltioQ. 

(2)  That,  as  the  condition  was  without  quall- 
flcation,  the  prosecutor's  reasons  for  not  follow- 
ing it  are  immaterial. 

(3)  That  the  prosecntor  was  not  entitled  to  a 
notice  of  the  doing  of  that  to  which  It  had  al- 
ready agreed. 

(Syllabus  by  the  Oonrt) 

OKtlonrI  by  tlie  state,  on  the'proKcntloD 
of  George  Barrett  and  the  People's  Water 
(Sompany  ot  Ocean  City,  N,  J.,  against  Oc«in 
Oty  and  the  Ocean  City  Water  Ciompany.  to 
revlev  the  action  ot  the  common  conncU  In 
awadlng  a  water  supply  contract  Certiorari 
dismissed. 

Argued  June  term,  1898,  before  DEPUK, 
VAN  SYCKEL,  and  QABRISON,  JJ. 

W.  J.  Kraft,  for  prosecutors.  D.  J.  Pan- 
coast,  tor  defendant  Ocean  City  Water  Co. 

OARRISON,  J.  This  certiorari  brings  up 
the  action  of  the  common  council  of  Ocean 
Olty  awarding  a  contract  to  the  Ocean  CSty 
Water  Company  for  a  water  supply.  One  of 
the  prosecutors  of  this  writ  is  the  People's 
Water  Company  of  Ocean  City,  N.  J.,  a  rival 
corporation. 

The  object  of  this  proceeding  Is  to  set  aside 
the  award  to  the  defendant  water  company. 
The  ground  alleged  Is  that  a  similar  contract 
had  prevlouidy  been  awarded  by  Ocean  City 
to  the  proBeeutor  the  People's  Water  Com- 
pany. Upon  this  foundation  the  prosecutor 
bases  two  claims:  First,  that  the  city  had 
no  power  to  award  the  secMid  contract;  and. 
secondly,  that  the  award  was  void,  because 


It  was  made  without  notice  to  the  prosecutor. 

The  award  to  the  prosecutor,  which  was 
the  first  In  point  of  time,  was  In  these  words: 
"On  motion  of  Breckl^,  seconded  by  Steel- 
man,  that  we  award  the  contract  to  the  low- 
est bidder,  provided  they  be  required  to  fur- 
nish a  tmat  company  bond.  In  the  amomt 
of  five  thousand  doUara,  tor  the  faithful  per- 
formance of  the  contract  to  fnmlab  Oceao 
City  with  -water  according  to  the  terms  of 
the  contract,  by  the  let  day  of  Jane,  1^. 
and  that  they  be  required  to  fomlah  the  said 
bond  by  April  26,  1808.  If  said  compaor 
does  not  furnish  the  t>ond,  emitract  will  he 
awarded  to  the  next  lowest  bidder.  So  or- 
dered by  the  followli^  vote:   Ayes,  4;  noes,  2." 

Whatever  may  be  the  force  of  tlila  rescdo- 
tlon  In  other  respects,  the  condltton  that  the 
bond  be  furnished  by  April  26*  1808,  Is  with- 
out qualification.  T%e  i^osecutor  stands  on 
this  resolution;  hence  must  acquiesce  In  Its 
condition.  On  April  26,  1898,  the  proeecutor 
the  People's  Company  notified  the  city  coun- 
cil tliat,  by  reason  of  proceedings  In  cer- 
tlcHurl  that  had  been  commenced  against  it. 
the  bond  would  not  tie  furnished  pending  tb« 
decMon  of  the  supreme  conrt  on  the  c«r 
tiorarl. 

As  the  condition  of  the  award  was  un- 
qualified, the  reasonableness  of  the  prose- 
cutor's ccmdnct,  or  even  Its  CMnpnlsory  chir- 
acter,  Is  without  avaiL 

Nothing  short  of  an  act  of  eeti^;^!  wonU 
enaUe  the  contractor  to  hold  the  cootran. 
and  to  repudiate  the  condition. 

Further,  the  pEosecntor  was  not  entitled  t» 
any  notice,  for  the  reason  that  It  had  al- 
ready agreed  that  the  contract  should  be  re- 
awarded.  The  fact  that  it  was  readTertlaetf 
as  w^l  cannot  strengthen  the  ^aaecntor's 
position. 

The  Anal  reaaon  set  np  for  annnlUiig  the 
second  contract  la  that  Mark  Lake,  who  was 
a  member  of  the  common  council  of  Oceaa 
City,  was  also  a  stockholder  In  the  Oceai 
City  Water  Company. 

From  the  testimony  In  ttie  case,  the  fart 
appears  to  be  otherwise. 

Hie  certiorari  la  dismissed,  with  costs. 

STATE  (MOORB  et  al.,  Prosecnton)  v.  WEST 

JBRSET  TRACTION  CO.  eC  al 
(Court  of  Errors  and  Appeals  of  New  Jerwr. 
Dec.  16,  189a) 

Strbit  Railkoadb— Usb  op  Stkbbts— Notice  or 
Loc&TiOM  —  Judicial  ltcd  Leqislativb 

Acts— CoxsmoTtoHAi.  Law. 
A  statute  (S  Gen.  8t  p.  8237,  |  ISOft  matbor- 
ized  borough  eonndla,  upon  pnbnc  notice  to  all 
parties  Intereated,  to  grant  or  to  deny  to  ^ 
street  railroad  a  location  of  Its  tracks  con- 
formably to  its  route:  such  grant.  If  made,  n> 
be  upon  such  lawful  restilctiona  as  the  in- 
terest of  the  public  was  deemed  to  requizt:. 
Upon  notice,  consent  to  a  location  was  ^TrC. 
upon  the  restriction,  among  others,  '^at  dw 
limit  of  thia  consent  ahall  be  twenty-five  ye«» 
from  the  acceptance  of  this  ordinance."  Sab- 
sequently,  and  without  notice^  a  anp^«B»t 
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to  thli  ordinance  wai  passed  that  eliminated 
the  above  reatrictloa. 

Held:  1.  The  municipal  act  of  tbe  "loca- 
tion" of  the  tracks  of  a  street  railroad  operat- 
ed b7  the  trolley  srstem  does  not  Involre  any 
prlTSte  rights. 

2.  Such  location  Is  a  leslslatiTS,  and  not  a 
Jadicial,  act 

3.  Apart  from  express  statatorr  reqnlre- 
ment,  notice  is  not  reqnialte. 

4.  The  notice  required  by  the  act  is  satisfied 
when  it  has  been  complied  with. 

5.  Whether  the  action  of  council  was  in  bad 
faith  la  not  a  Judicial  question. 

Ma^^  C.  J.,  and  Uppincott  and  Yreden- 
bargn.  JJ.>  dissenting. 
(Syllabas  by  tbe  Obmt) 

Error  to  supreme  ooart 

Certiorari  by  tbe  state,  on  tbe  prosecution 
of  Henry  D.  Uoore  and  others,  against  tbe 
commtssloners  of  streets  of  tbe  borough  of 
Camden  and  the  West  Jersey  Traction  Com- 
pany, to  review  an  ordinance  of  that  borough. 
The  ordinance  waa  sustained,  and  prosecutois 
bring  error.  Affirmed. 

J.  Fltblan  Tatem  and  Herbert  A.  I>rake, 
for  plalntiSs  In  error.  SL  A.  AimBtrong  and 
D.  J.  Pancoasi^  fi»  defendants  fai  error. 

GARRISON,  J.  The  Judgment  rendered  In 
tb<>  supreme  court  Is  affirmed  for  the  reasons 
glren  In  tbe  opinion  ot  Mr.  Justice  Collins,  re- 
ported 39  Ati.  681. 

In  the  concluding  paragraph  of  bis  opinion, 
the  learned  Justice  said:  "No  public  bearing 
on  notice  was  required  as  a  prerequisite  to  the 
changes  ordained  May  12,  1697.  They  come 
within  tbe  genoal  municipal  jiower  of  reg- 
ulation." 

One  of  the  changes  to  wbldi  referrace  was 
thus  made  was  the  elimination  from  tbe  orig- 
inal ordinance  of  a  restriction  of  Its  grant 
Imposed  after  tbe  public  hearing  and  notice 
prescribed  by  the  statute.  Whether,  without 
notice,  this  restriction  could  be  eUmlnated. 
was  held  under  advisement  in  this  court,  and 
counsel  were  notified  that  further  briefs  up- 
on tbls  point  would  be  received.  Upon  such 
further  consideration,  the  decision  of  this 
court  Is  In  full  accord  with  the  opinion  deliv- 
ered in  the  court  below;  but  Inasmuch  as  tbe 
matter  has  been  reargued,  and  Is  of  somewhat 
general  Interest,  the  grounds  for  the  decision 
will  be  now  more  fully  stated. 

The  ordinance  under  review  Is,  "A  supple- 
ment to  an  ordinance  r^ulatlng  tbe  railroad 
of  the  West  Jwsey  Traction  Company."  The 
original  ordinance,  which  was  passed  upon 
notice  and  hearing,  contained  this  clause: 
"That  tbe  limit  of  this  consent  shall  be  twen- 
ty-five years  from  the  acceptance  of  this  ordi- 
nance." 

There  were  Jn  existence  at  that  time,  viz. 
March  6,  1806,  two  general  statutes,  to  either 
of  wbleb  tbe  power  of  couudl  thus  to  limit 
its  consent  might  be  referred:  First,  the  trac- 
tion act  of  Marcb  14. 1893  (3  Gen.  8t  p.  323S>; 
and,  second,  the  street  railroad  act  of  May 
16,  1804  (8  Oen.  8t  p.  8247)-  Bach  of  these 
statutes  required  that  notice  be  given,  but 


with  this  difference,  viz.:  That  by  tbe  trae> 
tion  act  of  1893  It  was  to  be  given  "to  all  par- 
ties Interested,"  whereat  by  the  street  rail- 
road act  ot  1804  It  was  by  "public  notice." 
The  reason  tor  this  distinction  arose  from 
tbe  nature  of  tbe  proposed  municipal  action, 
which,  under  the  earlier  act,  was  the  locar* 
Hon  of  the  tracks  of  a  street  railroad  wbos* 
route  was  ahready  established,  whereas  un- 
der the  later  act  it  was  the  grant  of  the  mo* 
nidpal  cMisent  to  the  use  of  the  public  streets. 
In  the  original  ordinance  these  two  purposes 
seem  to  have  been  blended  so  that  the  location 
was  made  by  tbe  same  action  by  which  the 
consent  was  given.  The  25-yearB  limit  may 
therefore  be  referred  to  either  act  If  to  the 
"location"  act  of  1893,  it  waa  one  of  "such 
lawftil  reBtrlcti<ms  as  they  [council]  deem  the 
Interests  of  the  public  may  require";  If  to 
the  "consent"  act  of  1894,  it  arose  from  tbe 
power  of  council  to  withhold  its  consent  al- 
together. Here,  however,  the  statutes  divei^ 
In  their  bearing  upon  the  litigated  point,  from 
the  fact  that  the  notice  required  tor  "con- 
sent" Is  one  concerning  a  public  matter,  In- 
volving action  that  Is  purely  legislative^ 
whereas  the  notice  to  "parties  interested"  of 
a  proposed  locaticm  of  tracks  suggests  that 
the  proposed  action  may  be  of  that  mixed 
quality  that  has  been  called  "quasi  Judicial.'' 
This  Is  the  pivot  upon  which  the  case  turns, 
and  not  upon  the  statutory  requirement  that 
notice  be  given;  for  If  the  municipal  actloD 
be  one  for  whicb,  but  for  the  statute,  notice 
was  not  required,  then  tbe  statutory  require^ 
ment  extended  only  to  tbe  original  ordinance. 
When  complied  with,  It  was  satisfied  and  a;t 
an  end.  If.  on  the  contrarr,  regardless  of  the 
statute,  notice  was  requisite  because  of  tbe 
Judicial  quality  of  the  act,  then,  so  long  a» 
that  quality  inheres,  notice  will  be  a  neces- 
sary prerequisite  to  its  exercise.  In  fine.  If 
tbe  statute  had  been  silent  as  to  notice,  Judi- 
cial action  would  still  have  required  notice, 
white  legislative  action  would  have  called  for 
none.  This  Is  the  footing  upon  which  tbe 
case  now  stands,  from  which  the  "consent 
given  under  tbe  act  of  1894,  which  was  clearly 
legislative,  may  be  dropped,  leaving  the  "lo- 
cation" act  to  be  considered  to  all  Inteats  as 
If  the  statute  bad  been  silent  as  to  notice. 
The  fact  that  the  supplemental  ordinance  left 
tbe  location  untouched,  and  dealt  with  the  re- 
striction as  to  time,  is  not  of  legal  slgnlft- 
cance;  for  If,  upon  principle,  the  original  ordi- 
nance was  a  Judicial  act,  it  could  not  be  abro- 
gated, even  In  part,  save  upon  notice. 

The  inquiry,  therefore,  Is  whether  the  ac- 
tion of  the  council  under  the  statute  of  18B8 
was  legislative  or  Judicial. 

Tbe  dlflScnlties  of  formulating  a  universal 
solvent  of  this  question  are  rehearsed,  rather 
than  removed,  the  opinions  that  deal  wftb 
It  It  is,  therefore,  to  be  assumed  that  tbe 
perplexity  Is  Inherent  in  the  subject  Youngs 
V,  Overseers,  14  N.  J.  Law,  017;  Turnpike  Co. 
V.  Hall,  17  N.  J.  Law.  837;  Hess  v.  Cole.  28  N. 
J.  Law.  116;  Coster  t.  Transportation  Cow 
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Id.  22T;  Tanttta  t.  Uor^cmu,  Zi  N.  J.  Z»yr, 
446;  Bolce  T.  luhabltents,  88  N.  J.  Law,  95; 
Hatton  T.  Glt7  of  Camdoi.  89  N.  J.  law,  122; 
YmiiigBter  t.  Mayw.  etc,  40  N.  J.  Law,  244; 
StKtcb  T.  Hotwken.  47  N.  J.  Law,  268;  Weft 
Jersey  Tnctkm  Go.  r.  Board  irf  PubUe  Wortu 
of  City  of  Camden,  06  N.  J.  Iaw,  481,  29  Atl. 
168;  KennellT  T.  City  of  Jeney  City,  57  N.  J. 
lAw,  293,  30  AtL  S31;  Cape  3fay,  D.  B.  A  & 
P.  R.  Co.  T.  City  of  Cape  May.  58  N.  J.  law, 
585,  34  Aa  397;  Id^  60  N.  J.  Law,  224^  87 
AtL  892. 

An  examlnatlaii  of  ti>eoe  dedalons.  win  ihow 
that,  where  "penon  or  property"  or  "peraonal 
rislita*'  arft  dearty  InrdTed,  the  rale  la  plain, 
pat  that  It  percqitlhly  abadia  off  wtwnerer 
debatatte  gronnd  la  reached.  I  do  not  see.  ; 
howerer,  that  tiiiere  la  In  the  pnaent  caae 
moch  ground  for  debate.  As  to  aU  pubUc 
righta  In  the  atreet»  tbe  monldpal  acttoir  was 
•clearly  legislative.  Ifbecame  Judicial  only  In 
case  It  Imposed  an  additiooal  burden  npoa 
tbe  land  of  tbe  abutting  owners.  That  such 
baa  not  been  h^  to  be  tbe  legal  effect  of  or- 
dlnaneca  grantlnf  to  rafflroada  operated  by  the 
trolley  ^tem  tbe  right  to  lay  tracks  In  tbe 
streets  win  appear  from  two  expnaslona  of 
opdlnlon  by  flie  diancellor,  and  at  least  one  In 
tbe  suprane  eonrt  West  Jersey  B.  B.  Ga  t. 
Oamden,  G.  ft  W.  By.  Co.,  52  N.  J.  Eq.  31. 
29  AtL  423;  Borden  t.  Railway  Co.  <N.  J. 
Ch.)  33  AtL  276;  Kennelly  t.  City  of  Jersey 
^ty.  57  N.  J.  Law,  286,  80  Atl.  681. 

In  the  ease  last  dted,  Mr.  Justice  Dixon 
said,  "Tbe  adoption  of  tbe  tndley  systnn.  and 
the  laying  of  double  tracks  In  tba  atreet,  do 
not  faiTolTe  private  rights.** 

In  Roebllng  t.  Railway  Co.,  68  N.  J.  Law. 
478,  34  AIL  1O08.  Mr.  Jusdoe  Depuc,  deUver- 
tag  tbe  opinion  of  this  oonrt,  aald.  "I  agree 
with  those  cases  in  oar  courts  which  tuHA  that 
^le  substitution  of  electric  motors  with  the 
trolley  system  for  hmea  on  street  rallroada 
-doea  not,  per  se,  create  an  additional  eaae- 
juent" 

The  tmad  question  ttmdied  upon  by  these 
xiptnlMiB  Is  not,'  bowenr,  lUTolTed  In  tbe  de- 
dalon  tit  the  point  now  b^ora  as,  which  Is 
not  tbe  right  of  tbe  route  ot  tbe  railroad,  but 
the  mere  location  of  Its  tracks.  The  route  of 
^  railroad,  and  tbe  proceedings  npcm  which 
ioata  Ita  right  to  be  tai  the  streets,  are  not  be- 
im  oa  The  Tight  of  the  raUroad  In  tbla  ce- 
ipect  must  be  assumed  upon  Oila  writ  <tf  nror. 
This  being  so,  it  would  seem  to  be  dear  that 
the  location  ot  the  tracks  in  fbie  streets  vaa  a 
question  ttiat  called  for  leglslatlTe  action  only. 
II  was  as  purely  an  act  of  municipal  regula- 
tloD  of  tbe  oae  of  tise  highways  aa  was  tbe 
consent  to  the  proposed  route:  The  "restrfe- 
tlM"  which  Is  the  Immediate  subject  of  re- 
Tlew,  being  of  a  subsldlaiy  natun,  can  rise  no 
tij^ee  than  Its  sourca  If  the  "amsent"  and 
the  'Ooeatkn"  we»  acta  of  legislation,  Qie  *Ye> 
-atrlctlon"  waa  of  the  same  diaracter.  The 
«ase  la,  thereftac;  strictly  analogous  to  tbat  of 
RoebUag  T.  Railway  Co.,  above  cited,  In  wblch 
this  oonrt  decided  that  an  cndinance  prescrib- 


ing, under  legislative  aatbority.  the  places  la 
the  street  where  trolly  poles  should  be  i^cf<L 
did  not  create  an  additional  eaaement  mcii 
the  landa  of  the  prosecotw  and  abutting  onx- 
er.  Such  action  by  the  munidpallty  waa  hi*:: 
to  be  a  regulation  of  the  poblle  use,  and  n 
an  Infiingement  of  printe  ri^ts.  If  ttie  1> 
cation  of  p(des  upon  the  landa  of  an  aba::<:r 
be  not  a  private  Injury,  the  loeatkm  of  track- 
cotalttly  Is  not. 

The  passage  of  the  sun>lemaital  onUnance  fa 
the  present  case  being,  therefore,  a  legnlai:  '-^ 
of  tbe  public  use.  was  an  act  of  leglalatiis. 
for  which  notice  waa  not  required.  This  d>5- 
poses  of  the  question  that  was  reargned  fnci 
the  point  of  view  upon  which  the  decisi  e 
I  resta 

It  remains  to  say  a  wwd  upon  that  Tietr  of 
the  case  which  assumes  Uiat  It  la  wiOiln  tt- 
Judleld  province  to  protect  ctmstltnendes  fivs 
tbe  "recreancy"  of  their  reiwesentatlTes  V; 
undoing  legtslatlon  Vmt  evlncea  "bad  faitL' 
to  which  the  answer  Is:  First  ttuit  Uie  pow>  r 
so  to  Intervme  has  wlsdy  been  withbdd  Ck<[l 
the  Judiciary;  secondly,  ttiat,  If  the  power  ei~ 
Isted,  Its  exercise  would  be  moat  mlsdilevcoi: 
and.  lastly,  that  the  redress  ot  the  betra^f] 
ocnatltaent  Is  In  bis  own  hands,  to  be  roofh: 
at  the  poUs,  and  not  In  tbe  oonrts. 

MAGIB.  a  J.,  and  LIPPINC07T  and 
VREDENBCBOH,  JJ..  dlaaenL 

MAOIB,  G.  J.~  (dissenting.  The  powK 
which  tbe  legi^ture  possesses  to  permit  tbe 
use  of  a  pul>lic  highway  by  a  atreet  railwaj. 
and  to  confer  upon  a  corporation  a  ftanchi^e 
to  construct  and  operate  such  a  railwa; 
thereon,  may  doubtless  be  ezerclaed  tqhs 
such  conditions  and  with  such  UmltaUons  as 
it  deems  the  public  good  requires:  The  Icf- 
Islature  may  grant  such  a  franeblae.  to  Ik 
exerclaed  only  upon  the  oimSMit  of  the  mu- 
nicipality withhi  which  the  highway  Is  e^: 
nated.  and  may  empower  such  nonlcipcUit; 
to  grant  such  consent  upon  such  conditions 
and  with  such  limitations  aa  it  deems  tbf 
public  good  requires.  By  the  atreet  nllwair 
act  of  March  14.  isas  ^  Gen.  SL  p.  SZX** 
tbe  legislature  authorized  Gt»  Incorporatuc 
of  companies  to  coiutrnct  and  <^rate  atnet 
rallwaya  By  the  provtao  to  aecUon  1.  n.< 
new  line  of  railway  could  be  ccmstrortf'l 
without  the  conarat  of  tbe  governing  bodr 
of  the  municipality  within  whlcb  It  waa  pro- 
posed to  be  constructed.  The  nsoda  of  givlnt 
consent  Is  not  defined.  By  aectitni  7  It  it 
provided  that,  upon  the  petition  ot  the  ccr- 
poratton  for  a  location  ot  the  trai^  of  Is- 
railway,  the  governing  body  of  anch  munit 
Ipality  may  grant  or  may  refoae  such  locs- 
tion.  Authority  to  act  upon  anch  a  petithxi 
la  expressly  ctmdltloned  upon  a  qKdfied  p<^ 
lie  notice  In  sudi  municipality  of  the  tSa» 
and  place  wba  the  application  wlll  be  eoa- 
sldered.  The  action  of  the  garemliig  body  is 
expresdy  required  to  be  taken  "after  hesr 
Ing,"  and,  U  the  location  la  gnated.  It  msy 


Digitized  by  Google 


N.J.) 


DICKINSON  T.  OVEBTON. 


91» 


be  under  sach  lawful  restrictions  as  It  deems 
the  Interest  ot  the  public  may  require.  By 
another  act  respecting  street  railways,  ap- 
proved Uay  16,  laSH  (3  Gen.  St  p.  3247),  the 
construction  of  a  street  railway  in  a  high- 
way Is  prohibited,  except  by  the  consent  of 
the  goremlug  body  of  the  municipality  in 
which  the  highway  it,  which  consent  can 
only  be  granted  upon  petition  of  tbe  corpora- 
tion proposing  to  conatrbct  tbe  railway,  after 
a  specified  notice  of  the  meeting  at  which 
the  application  la  to  be  considered.  The  gov- 
erning body,  on  the  day  fixed  by  the  notice, 
or  a  subsequent  day  to  which  the  "hearing" 
bas  been  adjourned,  Is  expressly  empowered 
to  grant  or  to  refuse  the  permission  to  con- 
struct The  action  of  the  governing  body  of 
any  municipality  under  either  of  these  acts 
is  obviously  of  a  quasi  Judicial  character,  and 
cannot  be  lawfully  takai  except  upon  the 
notice,  and  after  a  hearing.  Camden  Hone 
R.  Co.  V.  West  Jersey  Traction  Co.,  58  N.  J. 
Law,  102,  32  AtL  72.  The  notice  required 
under  each  act  is  not  limited  to  the  owners 
of  lands  abutting  on  the  highways  in  which 
It  la  proposed  to  construct  the  railway.  It  la 
a  general  notice  of  the  matter  proposed  to  be 
doue,  and  it  does  not  admit  of  a  doubt  that 
a  legislative  Intent  Is  Indicated  to  afford  a 
public  hearing  at  which  any  person  could  be 
heard  as  to  the  propriety  of  granting  or  re- 
fusing tbe  applications.  By  the  provisions 
of  section  7  of  the  act  first  referred  to,  tbe  re- 
strictions which  the  municipality  Is  express- 
ly authorized  to  impose  on  Its  grant  proba- 
bly relate  to  the  location  of  the  tracks  to 
which  such  grant  relates.  But  the  authority 
girea  by  the  provisions  of  the  act  of  1891 
last  cited,  to  grant  or  refuse  permission  to 
the  construction,  maintenance,  and  operation 
of  such  railways  in  public  highways,  al- 
tbough  not  expressly  declared  to  empower 
tbe  governing  body  of  the  municipality  to 
impose  conditions  and  reatrictlonB  upon  Its 
grant,  la  my  judgment  Includes  by  Implica- 
tion sndi  power.  The  conferring  of  power 
to  consent  or  to  refuse,  upon  the  representa- 
tives of  the  public  In  tbe  locality  affected  by 
tbe  proposed  work,  clearly  indicates  a  legis- 
lative Intent  to  Invoke  tbeir  Judgment  upon 
tbe  question  of  the  public  Interest  Condi- 
tions germane  to  tbe  grant  and  looking  to 
tbe  public  Interest  seem  to  me  to  be  within 
the  legislative  purpose,  and  so  Included  In 
tbe  power  conferred.  But  without  refer- 
once  to  any  Implied  power  to  restrict  I  think 
It  clear  that  the  grant  of  consent  may  be  for 
a  fixed  period,  and  there  may  be  a  refuaal 
of  consent  for  the  following  years. 

The  question  before  us  arises  thus:  Upon 
a  proper  petition,  a  governing  body  of  a  mu- 
nicipality consented,  after  due  notice  and 
hearing,  to  the  location  of  tracks  and  the 
constmction  and  operation  of  a  street  rail- 
way by  the  defMidaat  company  for  the  lim- 
ited period  of  25  years  from  the  acceptance 
of  the  ordinance  by  the  company.  After- 
ward%  without  any  notice  or  public  bearing, 


the  same  body  amended  tbe  ordinance  so  a» 
to  make  the  grant  unlimited  In  time.  It  i» 
this  last 'action  of  the  municipality  which  i» 
brought  up  by  this  certiorari.  In  my  Judg- 
ment the  amending  ordinance  cannot  be  sus- 
tained. The  grant  of  consent  for  a  limited 
term,  which  could  only  be  given  upon  pub- 
lic notice  and  hearing,  and  which  Included  a 
refusal  of  consent  for  tbe  time  beyond  the 
limit  cannot  be  extended  to  an  unlimited 
time  without  a  further  notice,  and  a  hearing 
at  which  the  public  may  express  their  views 
and  opinions  as  to  the  public  interests  af- 
fected. This  conclusion  compels  me  to  vote 
to  reverse  the  Judgment  of  the  supreme 
court . 


DICKINSON  V.  OVBaiTON  et  aL 
(Court  of  Chancery  of  New  Smej.    Dee.  16^ 

1808.) 

^  WiLU— ComciL^CoxBTBocnoR— CoHuumn 

LlOACIBK. 

1.  Where  two  legacies  are  gtren  rimpUdter 
to  the  same  legatee  by  different  Instrnments, 
the  presumption  is  that  the  later  la  cumulative, 
whether  its  amount  be  equal  or  unequal  to  the 
former.  Held,  In  this  case,  that  biz  legacies 
given  by  the  fifth  codidl  to  the  will  are  not  anb- 
stitutiooal  for  six  legacies  given  to  the  same 
legatees  by  preTious  codicils,  both  because  of 
the  rule  of  interpretation  stated,  and  because 
of  a  manifest  intention  in  keeping  therewith. 

2.  Two  legacies  of  money  equal  in  amount, 
bequeathed  to  the  same  lesatee  in  one  and  the 
same  instrument,  are  considered  as  mere  repe- 
tition of  each  other,  and  the  legatee  will  tue 
only  one.  In  this  caae  the  rule  stated  Is  ap- 
plied, where  five  legades,  of  91,000  each,  to 
the  same  persons,  are  given,  without  explana- 
tion of  the  duplication,  oy  both  the  fourteenth 
and  seventeenth  clansee  of  the  fifth  codidl  te 
the  wilU  It  appearing  tnm  the  fashion  in  wfcidi 
the  codidl  was  framed  that  CMUtuaien  and  for- 
getfnlness  may  have  existed. 

(Syllabus  1^  tbe  Court) 

]^  by  B.  MaedlOi  Dlddnsmi.  exeentor  ot  tbo 
will  ot  Mary  W.  (Tlynier,  deceued,  against  ti. 
Bleaadale  Orertoo  and  otiien^  lo  conatrae  a 

wllL 

Hugh  H.  Hamlll,  for  complainant  O.  D. 
W.  Vroom,  for  defendants  James  R.  Macfar- 
lane  and  Bugeoia  H.  Macfarlane.  S.  D.  Oil- 
phant  and  R.  A.  Mecur,  for  defendants  Mary 
W.  Mercur  and  others.  William  M.  Lanning 
and  Charles  E.  Gummere,  for  defendants  Rosa 
N.  De  Bryaa  and  others. 

McGILL,  C!h.  Mary  W.  Oyroer  died  on  the 
22d  of  July,  18^,  at  Trenton,  leaving  a  will 
with  five  cordis  thereto.  The  will  and  codi- 
cils were  admitted  to  probate  by  the  surrogate 
of  Mercer  county  on  tbe  Oth  of  August  In  the 
Bsme  year.  The  will  bears  date  on  the  IStb 
of  October.  1872,  and  the  codicils  are  respec- 
tively dated  October  18,  1872,  October  23,. 
1872,  May  2^  1882,  June  20,  1882,  and  May 
10,  1898.  By  the  last  codicil  the  complainant 
Is  substituted  and  appointed  the  executor  of 
tbe  will.  The  win  bequeaths  a  number  of  lega- 
des, specific  and  general,  and  some  by  way  of 
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Annuity'  The  aeranl  codJdli,  oorerlos  the 
succeeding  21  yean,  deal  wltli  theae  lesactea, 
reroUng  or  modifying  them,  and  create  others 
of  almllar  character.  The  dlBpositton  of  fh» 
■lesldaarr  estate  la  effected  by  the  teoth  para- 
graph of  the  vUl,  by  which  the  residue  to  giv- 
en to  the  necutors  in  trust  to  divide  the  same 
Into  three  equal  parts,  and  to  assign  and  con- 
vey me  of  the  parts  to  George  Glymer,  a 
4)rother  ot  the  testatrix,  one  to  her  brother 
WlUlam  ninghfim  Glymer,  and  one  to  aoch  of 
One  childr»i  of  her  tote  sista,  EUza  Overton, 
as  should  surrlve  her,  and  to  the  descendants 
then  living  of  any  child  of  the  stoter  who  Qien 
■might  be  dead,  each  set  of  descendants  talcing 
only  inch  shue  as  their  parent  would  have 
taken  If  living.  In  case  she  should  surrire 
iier  brother  George,  the  <Hie-thlrd  share  Intend- 
ed for  him  was  to  be  divided  equally  amoiv 
his  Children  thai  living  and  the  deacuidants 
-«f  children  then  dead,  such  descendants  taking 
together,  however,  sucb  share  only  as 
parent  woidd  have  taken  If  living.  And,  In 
case  she  should  survive  her  brother  wnilam, 
the  one  third  share  totended  for  him  was  to  be 
divided  equally  among  hto  children  then  living 
■and  the  descaidants  of  children  then  dead,  as 
Jn  caae  of  the  brother  George  In  like  contln- 
gency.  The  two  brothers  of  the  testatrix  pre- 
•deceased  her,  each  leaving  two  children,  who 
survived  Hie  testatrix.  Five  chUdren  of  EUza 
Overton  survive  the  testetrlx,  and  two  have 
(tredeceased  her.  One  of  those  two  who  pre- 
deceased hex  died  without  tosue,  and  ttie  other, 
Mai7  O.  Macforlanc^  died  leaving  six  children, 
all  dS  whom  survive.  By  the  last  codicil  to 
lier  wm,  tiie  testatrix  gave  $5,000  eadi  to  seven 
«f  these  nine  surviving  nephews  and  nieces, 
and  910,000  each  to  two  or  them.  She  had 
previously,  by  the  codlcU  of  May  24,  1882. 
^ven  91,000  to  her  niece  Rosa  De  Bryas, 
daughter  of  her  toother  William,  who,  as  one 
of  the  seven  nephews  and  nieces,  to  given,  as 
stated,  95.000  by  the  tost  codicil.  The  testa- 
trix did  not  ^ve  anything  to  the  children  of 
her  deceased  niece  Mary  Macfarlane  as  an 
equivalent  for  a  similar  legacy  of  9S|000  to 
their  deceased  mother.  By  the  same  last  codi- 
cil, by  several  dauaes  thweof,  the  testatrix 
gave  $1,000  each  to  28  children  of  her  nephews 
and  nieces,  Including  the  children  of  Mary 
Macfarlane,  and  9fi00  each  to  2S  of  her  great 
grand  nephews  and  nieces.  By  the  eleventh 
ctouse  of  the  tost  codicil,  she  gave  $10,000 
«ach,  as  alMVe  indicated,  to  her  n^^hew  G. 
Bleasdale  Overton  and  her  niece  Louisa  Ward. 
By  the  fourteenth  clause  of  the  same  Instru- 
ment, she  gave  $1,000  each  to  the  chUdren  of 
that  nephew  and  niece,  and  again,  by  the  sev- 
enteenth paragraph  of  the  same  codicil,  gave 
91,000  each  to  the  five  children  of  the  same 
niece,  naming  them.  By  previous  codicils,  she 
liad  tfven  two  of  her  great  nephews,  James 
B.  Macfarlane  and  Edward  Overton.  Ward, 
$500  each,  and  two  of  ha  great  nle<xs,  EUza 
Ward  Lynch  and  Eugenia  H.  Macfarlane.  91>- 
000  each.  It  to  perceived  In  thto  statement 
of  legacies  bequeathed  that  9d>000  was  given 


In  legacies  outside  the  apparent  adMine  of  tbf 
last  codicil  that,  by  that  codldl.  aerai  ot  tbe 
living  nephews  and  nlecea  should  eacb  ban 
$S,000,  and  two  double  that  sum,  and  thit 
ea^  living  grand  nephew  and  niece  ahoakl 
have  $1,000.  and  that  c«tahi  great  grand  nepb- 
ews  and  nieces  shotdd  each  have  99O0;  and 
Uiat,  If  the  legacies  under  that  adkeme  sboold 
be  held  to  be  substitutes  for  tlie  prior  legi- 
des,  the  $8,000  would  go  to  the  realdnarr  es- 
tate, and  be  divided  so  that  each  of  tbe  cfaD- 
dren  of  the  deceased  brothers,  George  and  WD- 
Uam,  wlU  take  91.600  of  It,  and  each  of  tfas 
five  living  ChUdren  of  tbe  deceased  alster,  Btaa 
Overton.  wlU  take  $500  of  it,  and  tbe  six  cha- 
dren  at  Mary  Macfaiiane,  the  deceased  daapt- 
ter  of  Eliza  Overton,  win  eadi  take  9S3.33V 
This  situation  has  led  to  tbe  question  that  fass 
actuated  the  complainant  to  bring  this  sait 
to  have  It  determined  whetli«  the  legades  br 
an  payaUe,  the  later  being  cumulative  u^m 
the  earilw,  or  whether  a  lator  l^acy.  in  aor 
case,  shall  be  regarded  as  a  substitute  for  la 
enrllN-  legacy  to  the  same  person. 

It  to  perceived  that  dght  legatees  were 
glvoi  nuwe  than  oae  legacy  each,  and  tba: 
six  of  tboae  tight  were  given  legacies 
to  the  making  of  the  codicil  of  May  10, 18B1 
and  that  three  of  those  six  and  the  remain- 
ing two  legatees  were  given  duplicate  1^- 
Gies  of  91.000  each  by  the  same  InatmnmL— 
the  codlcU  (tf  May  10,  1803.   These  eigbr 
legatees  are  all  kin  of  the  testatrix.   By  tbt 
will,  one  of  them,  the  niece  Boea  M.  Glymer 
(now  Mrs.  De  Bryas),  was  glv»  a  watd 
and  also  ^00  as  a  tokoi  of  her  annf  a  al^  [ 
tlon.  Mad,  hy  the  third  codlcU,  ^eciflc  legs-  | 
des  and  ttie  bequest  of  $1,000  here  in  ques-  i 
tion.     Anothw,    Eugenia    Macfarlane,   a  | 
great-niece,  was  so  centered  by  the  testr 
trlx  that  the  fourth  codicil  waa  made  aotdy 
fw  the  purpose  <rf  giving  ha  91.00QL  By 
the  third  codicil,  also  two  grand-nephews. 
James  B.  Macfarlane  and  Edward  Orotoo  , 
Ward,  were  bequeathed  $500  each,  and  two  ; 
great-nieces,  Louisa  W.  MUllken  and  Bin  j 
Ward  I^ynch,  man  bequeathed  91,000  eaclL  ! 
When  the  testatrix  came  to  make  the  Dfiii  ' 
codldl,  these  six  bequests,  with  eight  och«s 
to  other  persons,  stood  unrevoked.   By  tbe  i 
fifth  codlcU  the  dj^t  otiiw  pecuniary  legt- 
cles  were  revoked,  but  the  six  were  snffne-l 
to  remain.   After  such  revocation,  bgr  tiv 
same  codlcU,  the  testatrix  proceeded  ,  to  matf  i 
special  bequests  of  nearly  $100,000  to  abont 
00  of  her  Idn,  among  whom  she  Induded  tte  ' 
0  of  her  Idn  above  mentlaied,  who  tlien  hid  I 
unrevoked  legacies.   It  appears  to  me  tba:  j 
the  scheme  of  tbe  fifth  codicil  was  merdr  ^  , 
general  recognition  et  kin,  and  that  the  fi3- 
ure  to  revoke  the  le^dea  to  the  six  favored 
by  previous  codicils,  in  view  of  ttie  fkct  t&a: 
eight  other  slmUar  legacies  to  preTlomly  (i- 
Tored  kin  were  by  that  Yery  instrnmott  n- 
Tolced,  emphnslsos  an  intention  that  the  qK- 
ctol  bounty  to  the  six,  tfa  undisclosed  reasow 
satisfactory  to  the  testatrix,  evidenced  tty 
thehr  unrevtAed  legacl^  was  to  remain  n-  j 
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affected  hj  the  general  distribntioii  to  Un 
contemplated,  and  In  which  they,  merely  as 
kin,  participated.  The  last  codldl  does  not 
profess  to  prescribe  equality  In  the  beqaesta 
10  the  several  degrees  of  kin.  It  expressly 
gives  to  a  nephew  and  niece  double  that 
which  Is  given  to  others  of  their  degree,  and 
falls  to  make  up  to  the  children  of  a  dead 
niece  the  $5,000  their  mother  probably  would 
bare  taken  had  she  lived.  Hence  it  Is  an 
untenable  Insistence  that  the  six  legacies 
not  expressly  revoked  by  the  fifth  codicil 
are  Imidiedly  revoked  nnder  Its  language, 
"And  I  hereby  ratify  and  confirm  my  said 
will  aad  codicils  thereto  In  every  respect,  save 
so  far  as  any  part  of  It  Is  inconsistent  with 
this  codicil,"  because  they  are  inconsistent 
with  a  scheme  of  equality  It  Is  claimed  to 
-evince.  It  does  not  evince  such  a  scheme. 
Equality  exists  In  fact  only  where  fliere  !• 
&o  reason  or  wish  to  the  contrary. 

But  If  the  failure  to  revoke  the  six  legacies, 
amid  other  revocations  by  the  fifth  codicil, 
does  not  afford  satisfactory  evidence  of  the 
Intention  of  the  testatrix.  It  is  proper  to  re- 
sort to  the  settled  rule  of  construction,  that, 
where  two  legacies  are  given  slmpUciter  to 
the  same  legatee  by  different  Instruments, 
the  presumption  Is  that  the  latter  is  cumula- 
tive, whether  Its  amount  be  equal  or  un- 
equal to  the  former.  2  Williams,  Ex'rs 
i  Rand,  ft  T.  Ed.)  602;  Tbeob.  WlUs,  114;  De 
Witt  V.  Tates,  10  Johns.  156.  The  tenth 
•clause  of  the  third  codicil,  dated  May  24, 
1882,  by  which  Mrs.  De  Bryas  Is  given  $1,000. 
Is  as  follows:  "I  give  to  my  niece  Rose 
Olymer  and  my  great-nieces  Louisa  Ward  and 
Rc»Ie  Ward,  I  give  one  thousand  dollars 
each."  And  the  eighth  clause  of  the  fifth 
codicil,  dated  May  10,  1898,  by  which  the 
same  legatee  is  given  $6,000,  Is  as  follows: 
"I  give  to  my  two  nieces  Mary  and  Rosa  N., 
children  of  my  deceased  brother  William 
Bingham  Clymer,  each  the  sum  of  five  thou- 
sand dollars."  I  regard  these  legacies  as 
having  both  been  given  simpliciter.  The 
phrase  "children  of  my  deceased  brother 
'\Vllllam  Bingham  Clymer"  I  account  as  mere 
description.  But  If  I  am  to  regard  It  as  a 
reason  for  the  gift,  to  wit,  because  they  con- 
stitute a  certain  class  of  the  kin  of  the  testa- 
trix, I  am  confronted  with  a  distinct  reason 
for  cAch  of  the  bequests  to  Rose  Clymer, — 
for  the  first,  that  the  testatrix  pleases  to 
make  this  particular  niece  an  object  of  her 
l3ounty;  and  for  the  second,  that.  In  pnrsu- 
ance  of  a  general  scheme  of  bounty  to  classes 
of  kin,  this  niece  is  within  one  of  the  classes. 
The  effect  of  the  different  purpose  for  making 
t^acb  legacy  only  strengthens  the  presump- 
iloo  that  they  are  Intended  to  be  cumulative: 
2  WlUlams,  Ex'rs  (Band.  &  T.  Ed.)  605. 

Precisely  the  same  comment  Is  applicable 
to  the  bequest  to  Eugenia  Macfarlane  and  her 
brother  James.  By  the  fdurth  codldl  of  June 
29,  1882,  the  bequest  to  Eugenia  Macfarlane 
Is:  "I  give  to  my  great  niece  Eugenia  H. 
StachutaM  tte  anm  of  me  thousand  dollan 


($1,000),  dear  of  all  taxes  of  every  kind.**  And 
by  the  twelfth  clause  of  the  third  codldl  the 
bequest  to  James  R.  Macfarlane  Is;  "To 
Edward  Overton  and  James  R.  Macfarlane, 
my  two  great-nephews,  I  give  $500  each.'* 
And  by  the  fifteenth  clause  of  the  fifth  codi- 
cil of  May  10, 1893,  the  bequest  by  which  t>oth 
James  and  Eugenia  are  given  $1,000  Is:  "I 
give  to  the  children  of  my  niece  Mary  Mac- 
farlane (who  Is  deceased)  vis.  Ella  M.  Little, 
Mary  C.  Angle,  Edward  Macfarlane,  James 
Macfarlane,  Eugenia  Macfarlane,  and  Gra- 
ham Macfarlane,  each  the  sum  of  one  thou- 
sand dollars."  The  three  others  of  the  six 
legatees  who  have  legacies  by  codicils  prior 
to  the  last,  Eliza  Ward  Lynch,  Louisa  W. 
Mllliken,  and  Edward  Overton  Ward,  it  will 
be  remembered,  are  given,  not  only  legacies 
by  earlier  codicils  than  the  last,  but  two 
legacies  each  by  the  last  codicil.  Eliza  Ward 
Lynch  and  Louisa  W.  MUUken  are  the  great- 
nieces  styled  Louisa  Ward  and  Bessie  Ward 
In  the  tenth  clause  of  tbe  third  codicil  above 
quoted,  and  Edward  Overton  Ward  Is  the 
great-nephew  named  in  the  twelfth  clause 
of  the  third  codicil  with  James  R.  Macfarlane, 
as  appears  above.  By  the  fourteenth  para- 
graph of  the  fifth  codicil,  the  testatrix  pro- 
vides as  follows:  "I  give  to  the  children  of 
my  nephews  and  nieces  named  and  mentioned 
in  the  tenth  and  eleventh  clauses  of  this  cod- 
Icfl  each  the  sum  of  one  thousand  dollars." 
By  reference  to  the  tenth  and  eleventh 
clauses  of  the  fifth  codicil.  It  appears  that 
all  the  living  children  of  Eliza  Overton,  the 
deceased  sister  of  the  testatrix,  are  named, 
and  that  among  tbem.  In  the  eleventh  clause, 
Louisa  Ward,  the  mother  of  these  last-named 
legatees  and  of  Mary  Ward  Mercur  and 
Thomas  Clymer  Ward,  is  named.  Stopping 
at  this  point,  the  comment  applied  to  the 
legacies  to  Mrs.  De  Bry&a  Is  applicable  so 
far  as  Mrs.  Lynch,  Mrs.  Mllllben,  and  Ed- 
ward Overton  Ward  are  concerned.  But 
here  another  question  as  to  all  the  five  of  the 
children  of  Louisa  Ward  arises.  Not  only 
does  the  language  of  the  fifth  codicil,  by  Its 
fourteenth  clause,  give  each  of  them  $1,000, 
but  by  Its  seventeenth  clause,  also,  It  repeats 
to  the  five  children  of  Louisa  Ward  bequests 
of  the  same  amount,  to  wit:  "I  give  to  the 
children  of  my  niece  Louisa  Ward,  viz.  Mary 
Mercur,  Edward  O.  Ward,  Thomas  C.  Ward, 
Louisa  Milliken,  and  Louisa  Meredith  Ward, 
each  the  sum  of  one  thousand  dollars."  Are 
they  aubsltutlonal  bequests  for  the  bequesti 
of  the  fourteenth  clause? 

The  rule  of  construction  Is  that.  In  absence 
of  anything  to  manifest  a  contrary  Intent, 
two  l^ades  of  a  quantity  of  equal  amount 
bequeathed  to  the  same  legatee  In  one  and 
the  same  Instrument  are  considered  as  mere 
repetition  of  each  other,  and  the  legatee  will 
take  only  one.  2  Williams,  Ex'rs  (Rand,  ft 
T.  Bfl.)  002:  Theob.  Wills,  114;  De  Witt  t. 
Yates,  10  Johns.  156;  Creveling's  Ex'rs  v. 
Jones,  21  N.  J.  Law,  673.  In  the  last  dted 
of  these  cases  the  testator's  grand-dftug^ters 
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took  aithei  flQQ  or  |SpO  «»ch  by  tlie  follow- 
ing becjuest:  "I  i)o  give  aiod  bequeatb  unto 
mj  two  ffrond-daugtaters,  Christiana.  Jones 
and  Deborab  Jones,  eacb  f400,  to  be  pBld  to 
them  by  my  executon.  If  they  ara  not  M 
age  at  my  decease,  I  order  mj  execntera  to 
pay  each  of  them  yearly  and  erery  year  Oie 
Interest  of  S400  until  tbey  shall  arrire  of  age. 
I  further  order  my  executon  to  pay  out  of 
/tny  estate  to  CSirlstlana  Jones  $400  one  year 
'after  my  decease,  and  .to  pay  Deborah  Jonea 
$400  two  years  after  my  decease,  In  full  of 
their  legacies  bequeathed  to  them."  In  the 
supreme  court  it  was  held,  by  a  doaely- 
dlTlded  court  that  the  testator's  Inteatlon 
was  that  each  grand-dt^ugbtar  should  tak« 
«aoo  (10  N.  J.  ha.w,  127);  and  In  t)»e  court  af 
errors  tud  appeals,  by  a  divided  Tota,  that 
the  Intention  of  the  testatw  was  that  th«y 
should  each  tsbe  V400.  The  rple  of  con- 
struction abOTe  stated  wsf  oot  ioTolEed  hk  the 
decision  of  eitho:  oourt;  because  It  was 
thought  that  t^e  peeuliav  language  of  the  tes- 
tator, aitd  Its  arraitgemwit,  Indlcatad  his  in- 
tention. Howeror,  in  writing  the  optnlwioC 
the  court  at  appeals,  Judga  Baniiolpta  aalit: 
"Whether  the  grand-dangbters  wen  to  have 
a  legacy  of  |400  each,  or  two  l^aoies  of  fMO 
each,  oU  agree.  i$  a  qifestion  of  Intention; 
and  occupying,  as  the  beqqest  does,  but  ten 
consecutive  lines,  the  testator  mqst  be  pre- 
sumed to  hare  understood  what  tbat  inten- 
tipn  was,  and  whethw  he  was  carrying  it  out. 
Xo  Inference  of  forgetfulnras  or  confusion 
<-fln  arise,  as  there  might  if  ttia  suns  were 
in  different  parts  of  the  will,  ex  will  and 
rodicll,  or  Involved  with  othtt  bequests  or 
(ievlBes,'*--qnd  thus  recognlaea  the  reason  of 
the  rule,  which  he  says  la  Inapi^leable  to  that 
case. 

The  present  case  diffen  from  Gnveling's 
Ex'rs  T.  Jones  In  that  ihe  two  bequests  are 
not  given  by  the  same  paragraph.  By  the 
t>lcventb  dause  (tf  the  last  codicil,  the  last 
licquests  to  nephews  .fuid  nieces  axe  given. 
By  the  tw^fth  clause,  bequests  to  grand 
nf^hews  and  nieces  are  oommenced.  By  tbe 
twelfth  and  thirteenth  clausea,  the  children 
of  the  children  of  the  brothers  of  the  trato- 
trix  are  provided  for;  and,  by  the  fourteenth 
clause,  the  children  of  the  Ave  living  chil- 
dren of  the  testatrix's  dat^  are  provided 
for,  not  by  name,  but  aa  **the  diildxan  9t  my 
nephews  and  nlecee  named  and  mentioned 
In  the  tenth  and  eleventh  danses  ot  this 
codicil."  This  is  an  indirect  ascertainment 
of  the  objects  of  her  bounty,  predicated  up- 
tm  her  remembrance  of  the  contents  of  the 
clauses  of  tlw  codicil  called  "Tenth"  and 
"Eleventh."  Passhig  on.  the  testatrix  made 
provision  for  tlie  children  of  her  deceased 
nioce  Mary  Hacfarlane,  and  In  the  sixteenth 
clause  she  gave  to  the  chlldrm  of  those  chil- 
dren. Then,  without  explanation,  she  pro- 
ceeded, by  tiie  aoventeentii  datwe.  to  again 
give  the  children  of  l/oulsa  Ward  each  $1,000. 
and,  by  the  elfchteentb  clause,  to  give  each 
child  of  thuse  chUdrun  $ouO.   It  Is  a  fair  in- 


f ereace,  I  ttilnk,  tbat  «Mif  nslom  resulted  tnm 
the  refwenoe  in  tbe  fburteoatb  clause  to  pn- 
vious  danses,  and  that,  when  the  elgbteenth 
dause  wna  prepared,  the  testatrix,  for  the 
time  bebig,  lost  slgbt  of  the  first  clft  it 
may  ba  that,  when  she  reatdved  to  gtwm  to 
the  graad-chOdren  (tf  Mrs.  HaefOriane  $500 
each,  she  thought  that  she  edumld  do  the 
same  for  tite  grand-children  of  Mrs.  Ward, 
and  that  In  nodertafclng  to  aecoiqrilali  that 
puipose,  forgetful  ef  the  foarteentb  clanae. 
phe  unwfttlngir  adopted  tbe  formula  used  fes 
case  ot  Mrs.  3facfariane.  There  cotalnly  Is 
room.  Is  the  obscurity  ot  the  tonrtaaith 
clause,  for  coofurion  and  mistake.  I  tlilnh 
that,  by  the  seventeenth  and  elffhtaenth 
clauses,  tiu  testatrix  stm^  Intended  to  pat 
the  Wards  «id  Macfarlancs,  as  classes,  wpui 
tbe  same  footing,  and  that,  la  abaasce  of  ex- 
planation nt  the  repetitton,  the  bequests  b; 
tbe  seventeenOi  dauae  most  be  eonMered  to 
be  snbatltntioaal. 

My  eondusion  upon  tbe  whole  case  is  tiiat 
the  legadee  In  qnestlon  are  cumulative,  and 
not  snhstitatiosal,  except  in  case  of  the  legi- 
ctos  given  to  the  diiidm  oi  Loniaa  Ward  by 
tbe  fonrteentti  and  aeventewth  clansra  a 
the  fifth  eodidl,  and  that  in  that  ease  only 
one  legacy  oC  $1,000  to  eadi  diUd  abonU  be 
paid. 


In  re  PROVIDENT  BUILDING  4  tOAS 

ASS'N  OF  PASSAIC  GOUNTT. 
(Supreme  Court  of  New  Jera^.  Dec  19,  ISd^t 

BUILDIKO  iSO   LOAX    AMOClAtlOXS  —  RlGHT  TO 

VOTB. 

In  a  building  and  loan  a«odatioa,  where 
each  tfasreholder Is  entitied  to  one  vote  for  oC- 
cers,  every  voter  must  be  the  holder  of  at  least 
one  share  ef  the  stock  of  the  associatios. 

(Syllabus  by  ti^  Oaurt) 

In  the  matter  of  the  election  of  the  cheers 
and  directors  of  the  Provldoit  Building  ft 
I^n  Association  of  Passaic  Comity.  Bute 
to  show  cause,  under  OorpwUian  Act.  |  44. 

Argued  June  term,  1898.  before  DEPUE. 
VAN  SYGKEL,  and  aABRISON,  JJ. 

Francis  Scott,  for  the  rula  EVank  GlecBiHL 
<Wosed. 

OARBIBON,  J.  At  an  election  heU  fbr  tbe 
oSIcera  of  a  bunding  and  loan  anodaUoa. 
votes  -wen  cast  txy  persons  who  were  not  each 
the  bolder  of  a  dure  ot  stock  In  tbe  aasoela- 
tlon,  but  part  owners  of  a  single  share.  Al- 
tixnigh  dialleuged.  these  **fractl«ial'*  votes 
were  received  and  counted.  This  course  was 
clearly  IllegaL  Tba  oonstltuHcu  of  tbe  asso- 
ciation [OOTldeB  that  *^aa(di  shareholder  shall 
be  entitled  to  one  vote  only.  lrreqwf<tlTe  at 
the  number  shares  be  or  she  may  hokL" 
A  ahardudder  for  voting  purposes  la  tbe  bold- 
er of  a  share,  which  Is  the  uidt  OsrnersUp 
for  other  purposes  comes  under  a  diflHcnt 
rul&  A  construction  tbat  permitted  an  snlfm- 
Ited  number  of  votes  to  be  cast  v^oa  one  share 
of  stock  would  lead  to  fkrdosl  lesalta. 
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In  the  presoBt  cue  tbe  Mi*  Justifldtlon 
seems  to  b«  that  ttu  pracUoe  was  adcqpted 
each  party.   Thta  leads  not  to  tbe  eatabliab- 
uent  of  the  election,  but  to  the  orderlne  of  a 
new  one,  to  be  conducted  upon  a  rational 
terpretatlon  of  tbe  law  of  tbe  body. 

Tbe  other  9UbJect«  dlscusaed  In  tiie  briefi 
of  counael  are,  if  ftnytbinx.  e^ldenoes  of  fraud, 
which.  In  view  of  the  order  for  a  new  eleo- 
tlon,  are  not  now  mibjecta  tor  consideration. 

No  coats  are  alknred  by  ^tiur  party  aa 
agaimt  tlM  oOiw. 


PASSMAN  ft  «1.  T.  GUARANTEE  TRUST  ft 

SAFB-DEPOSIT  CO.  et  al. 
(Gpnrt  of  Chaneenr  of  New  Jemiy.   I^te.  Uk 

Wm*-r-NAtva«  or  Mmm* 

1.  A  residaarr  gift  of      net  Inoomt  of  lands 

to  A.,  his  heirs  and  assifms,  without  limit  of 
time,  or  ^ft  over  to  otfcer  persona  or  other  dis- 
position msde,  will  be  held  to  be  a  devise  to 
A.  of  the  title  In  the  lauds  In  fee. 

2.  The  same  QODBtriictioQ  wiU  b«  ciTen  to  a 
will  in  which  the  residiiar;  estate  is  devisad 
to  tmste^  to  collect  rents,  etc.,  and  pa.j  net  In- 
come to  A.,  hfa  heirs  and  aa^jcna,  without 
limit,  etc.,  aa  above  stated. 

(Sjllabna  bj  the  Oourt) 

Bill  by  Bll^abetb  Passman  and  others 
against  the  Guarantee  Tmat  ft  Safe-Deposit 
Company  and  others.  Decree  (or  complain- 
ants. 

Tbls  bill  Is  filed  by  the  camplalaaota,  one 
of  whom  claims  to  be  the  owner  of  two 
tweaty-aecond  parts,  and  the  other  of  nine 
tweoty-second  parts,  of  the  residuary  estate 
of  one  Thomas  Coetello.  who  died  In  the  year 
1877.  The  testator  had  made  his  will,  dated 
December  2i,  1S73,  which  was  proven  on  the 
3l6t  day  of  August,  1S77.  before  the  register 
of  wills  of  tbe  county  of  Philadelpbla,  Pa,, 
where  the  testator  was  domiciled  «t  the  time 
of  his  death.  An  enempUded  copy  of  the 
-will  has  been  filed  In  the  offiee  of  the  surro- 
gate of  Atlantic  county,  undw  tbe  provisions 
of  the  New  Jersey  statute.  By  tbe  terms  of 
his  win,  the  testator,  Thomas  Costello,  di- 
rected tbe  payment  of  his  debts.  He  gare 
general  money  legacies,  annuities,  and  spe- 
cial devisee,  and  then  disposed  of  tbe  residue 
of  Us  estate  by  the  following  provisions: 
"Item.  All  the  rest,  residue,  and  remainder 
of  my  estate,  of  whatsoever  kind  and  where- 
soever situate  I  bereby  give,  devise,  and  be- 
queath unto  Ambrose  Keboe  and  Edward 
Costello,  both  of  the  city  of  Philadelphia,  and 
the  survivor  of  them,  and  tbe  executors,  ad- 
ministrators, or  successors  of  such  survivor, 
forever,  in  trust,  however,  to  collect  the  in- 
come, rent,  and  revenue  thereof,  and  after 
paying  and  defraying  the  expenses  of  this 
trust,  and  the  repairs,  taxes,  charges,  and  oth- 
er eitpenses  upon  said  residuary  estate,  to  pay 
sucb  net  amount  to  the  following  named  per- 
sons, and  in  the  following  proportions,  to  wit, 
first  dividing  tbe  same  into  twenty-two  shares 


or  parts:  Six  Bhares  or  parts  of  said  net  In- 
come to  be  paid  annually  to  Bdward  CostoDo, 
son  of  Patrick  Costello,  and  to  his  b^rs  and 
asdgns,  forever.  Four  shares  or  parts  of  said 
net  income  to  be  paid  anntially  to  Margaret 
Costollo.  daagbtar  of  PiUrlck  Oostello,  and  to 
her  heirs  and  assigns,  forever.  Two  shares 
or  parts  of  sajd  net  income  to  be  paid  annual- 
ly to  BUsabetfe  Oostello,  daughter  of  Patrick 
Oostello.  aad  to  her  heirs  and  assigns,  forever. 
Two  shares  or  paifs  ctf  said  net  Income  to  be 
paid  annually  to  Henry  Dunn,  son  of  Ann 
Loughlln,  and  to  his  h^n  and  assigns,  for- 
ever. Two  shares  or  parto  at  said  net  In- 
come to  be  paid  annually  to  my  sister,  Ann 
LougbUn,  snd  to  her  heirs  and  assigns,  for^ 
ever.  Two  shares  or  parts  of  said  net  In- 
come to  he  paid  annually  to  Uary  Hart, 
daughter  of  Andrew  Hart,  and  to  her  htln 
and  assigns,  forever.  Two  shares  «*  parts 
of  said  net  income  to  be  paid  annually  to 
Margaret  Hart,  daui^ter  of  Andrew  Hart, 
and  to  her  heirs  and  assies,  forever.  One 
share  or  part  of  said  net  iacMne  te  be  paid 
annually  to  Margaret  Oullen,  and  to  her  hein 
and  assigns,  forever.  And  the  remaining  one 
share  of  said  Incwne  to  be  paid  annually  to 
Mary  OostdlQ.  and  to  her  heirs  and  assigns, 
forever.  It  Is  my  will,  however,  and  I  here- 
by direct,  that  my  said  trustees  shall  so  pay 
and  bold  the  said  Income  so  that  tbe  same 
ahall  not  be  liable,  responsible,  or  attachable 
for  the  debtSi  obUgatloDS,  or  liabilities  of  the 
respective  persons  so  as  afbresald  designated 
to  reeelTe  the  same.  I  hereby  nominate,  eon- 
stltnte,  and  lyipolnt  the  said  Ambrose  Kehoe 
and  Fdward  Costello  executors  of  this  my 
last  will  and  testament,  and  I  hereby  revoke 
all  former  wills  1^  me  at  any  time  heretofore 
made," 

The  testator,  at  tbe  time  of  his  death,  waa 
seised  in  fee  of  a  tract  of  land  In  Atlantic 
City,  N.  J.,  at  tbe  w^hwest  comer  of  Atlan- 
tic and  Maryland  avenoee.  Tbe  property 
passed  under  the  above-quoted  residuary 
clause  of  bis  will.  The  balldtnga  on  this 
property  have  become  so  decayed  and  weatb- 
erwf>m  that  they  are  scarcely  tenantable,  and 
are  bow  so  entirely  dilapidated  that  they  are 
not  worth  repairing.  Tbe  lot  of  land,  how- 
ever, is  valued  at  from  fourteen  to  fifteen 
thousand  dollars,  irrespective  of  the  worth  of 
any  buildings  thereon.  The  executors  and 
trustees  named  in  the  will  have  both  died 
since  they  proved  tbe  wUl,  and  the  defendant 
tbe  Guarantee  Trust  ft  Safe-Deposit  Compa- 
ny has  been  appointed  trustee  In  their  place 
and  stead.  The  ownership  of  the  several 
Interests  has  been  changed  by  death  and  trans- 
fer. Tbe  Guarantee  Trust  ft  Safe-Deposit 
Company,  as  trustee  of  the  other  present 
holders  of  the  sbares,  and  tbe  executors  of 
the  deceased  trustees,  have  been  made  de- 
fendants. The  complainant  alleges  that  the 
Guarantee  Trust  ftSnfe-DeposIt  Company  has. 
as  trustee,  assumed  the  possession  of  tbe 
premises,  and  taken  the  rents  and  Income 
therefrom,  and  that  it  Is  also  proceeding  to 
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enforce  the  trust  under  the  will  of  Tliomu 
Coatello.  The  complainants  declare  this  ac- 
tion creates  a  cloud  upon  the  title  to  the 
premises,  and  contend  that  the  trust  provl- 
.slon  is  illegal,  because  It  seeks  to  create  a 
trust  in  perpetul^;  and  they  allege  that  they 
and  the  defendants  are  the  absolute  owners 
lu  fee  simple  of  the  lands  and  premises  pass- 
ing under  the  restdnary  estate  of  the  testa- 
tor, In  the  following  shares  and  proportions: 
Elizabeth  Passman,  complainant,  two  twenty- 
second  parts;  Charles  C.  Babcock,  complain- 
ant, nine  twenty-second  parts;  and  the  fol- 
lowing defendants:  Mary  Ckwtello,  one  twen- 
ty-second  part;  Mary  Crowley,  three  twenty- 
second  parts:  Margaret  Qnllen,  one  twenty- 
second  part;  Emma  Dunn,  one  twenty-seccMid 
part;  William  Henry  Sutton,  one  twenty-sec- 
ond part;  and  Mary  J.  Elder,  four  twenty- 
second  parta.  The  complainants  pray  an  ac- 
<!onntlng  from  the  Guarantee  Trust  &  Safe- 
Deposit  Company,  and  a  declaration  that  the 
trust  Is  Told  because  it  tends  to  establish  a 
perpetuity,  and  an  injunction  restraining  tbe 
trustee  from  taterferlng  with  tbe  pn^erty. 

A.  Stepluuij  ft  Son,  for  complainants.  D. 
J.  Fancoast  and  W.  H.  Sutton,  for  defendant 
Guarantee  Trust  ft  Saffr-Depoalt  Oo. 

GREY.  V.  0.  (after  stating  tbe  facts).  The 
wbole  cont^tton  in  this  case  turns  upon  the 
construction  of  the  effect  of  the  residuary 
clause  In  the  will  of  Thomas  Oostdlo,  by 
whldi  he  giTes  tiie  remainder  of  his  property 
to  two  trustees,  the  survivor  of  them,  and 
the  executors,  administrators,  and  successors 
of  the  surrlTor,  in  trust  to  collect  income, 
rent,  and  revenue,  pay  taxes  and  repairs  and 
the  expenses  of  the  trust,  and  to  pay  over 
the  net  Income  annually  In  22  parts,  unequal- 
ly distributed  among  named  twneflclarles. 
Tbe  portions  of  tbe  net  income  given  to  each 
beneficiary  are  expressed  to  be  given  to  him, 
"his  heirs  and  assigns  forever."  No  power 
of  sale  Is  created  by  the  will.  The  provi- 
sions for  the  collection  of  rents,  and  for  the 
expenses  of  repairs,  indicate  that  the  testa- 
tor, in  disposing  of  this  residue  to  produce  an 
Income,  expected  It  to  continue,  in  part  at 
least,  as  real  estate.  There  is  no  further  dis- 
position of  the  property  Included  in  the  resi- 
due than  Is  shown  by  the  gift  of  the  Income 
to  be  derived  from  It,  and  there  is  no  limita- 
tion over  of  any  of  the  shares  of  the  Income. 
In  fact,  there  Is  no  testamentary  action  of 
Qoy  kind  touching  the  residue,  other  than  tbe 
gift  of  the  Income  to  the  first  takers.  As  the 
trust  Is  expressed  In  tbe  will,  the  trustees 
must  keep  the  principal  of  the  fund,  and  pay 
out  the  net  Income  to  tbe  beneficiaries,  their 
heirs  and  assigns,  without  limit  of  time  or 
circumstances.  Tbe  only  duty  tbe  trustees 
are  charged  to  perform  Is  to  collect  Income, 
pay  taxes,  repairs,  and  openses,  and  turn 
over  the  whole  net  Income  so  that  It  should 
not  be  liable  for  the  debts  of  the  benefici- 
aries. 


The  rule  appears  to  be  settied  that  the  be- 
quest of  tbe  Income,  without  limit  as  to  time, 
or  gift  over  which  can  operate.  Is  a  bequest 
of  tbe  principal)  If  there  be  no  expression  of 
a  contrary  Intrat  Elton  v.  Sheppard.  1 
Brown,  Gh.  632;  Halg  v.  Swiney,  1  Sim.  &  S, 
487;  Manning  v.  Craig,  4  N.  J.  Eq.  436: 
Craft  V.  Snook's  Ex'rs,  IS  N.  J.  Sq.  121: 
Gullck  V.  OuUck's  Ex'rs,  27  N.  J.  Eq.  500. 
Tbe  same  rule  applies  whether  tbe  gift  be 
direct  or  ttirough  the  intervention  of  a  trus 
tee.  Id.  So,  a  devise  of  the  Income  of  land 
without  limitation  or  devise  over  Is  equiva- 
lent to  a  devise  of  the  land  itself.  Den  v. 
Manners,  20  N.  J.  Law,  144;  DIament  v. 
Lore,  81  N.  J.  Law,  222;  Post  v.  Rivers.  40 
N.  J.  Eq.  22;  Conyuham  v.  Oonynbam,  1  Ves. 
Sr.  523;  Sir  Thomas  Plumer,  T.  C,  In  Stretdi 
V.  Watklns,  1  Madd.  253.  The  same  rule 
applies  to  a  gift  of  a  perpetual  annuity- 
Huston  V.  Read,  S2  N.  J.  Eq.  596.  In  devjs 
es  of  trust  estates,  where  no  conveyance  Is 
directed  to  be  made,  the  construction  la  the 
same  In  chancery  as  It  would  be  at  law  niion 
a  devise  of  the  legal  estate.  Martling  v. 
Martllng,  50  N.  J.  Eq.  781,  39  AtL  203.  The 
operation  of  tbe  role  Is  not  defeated  becaoae 
some  duty  In  realizing  assets  and  secnring 
and  paying  the  income  Is  cast  npon  tlw  trus- 
tees. In  Earl  v.  Grim,  1  Johns.  Gh.  490. 
executors  were  directed  by  the  wlU  to  rent 
or  sell  lands  as  they  saw  fit,  and.  in  case  of 
sale,  to  put  the  money  at  Interest,  and  psy 
tbe  Interest  annually  to  0.,  P.  ft  G.  Chan- 
cellor Kent  held  that  those  who,  by  the 
terms  of  tbe  will,  were  entitled  to  the  Inter- 
est, were  also  entitled  to  the  principal  of  the 
proceeds  of  sale.  In  Pblllpps  v.  Ghamber- 
lalne.  4  Ves.  51,  tbe  testator  gave  the  residue 
of  his  real  and  peraonal  estate  to  tmsteee. 
to  convert  Into  money,  and  invest,  etc.  and 
directed  them  to  pay  the  surplus  of  dividend 
and  Interest  to  bis  daughter,  son,  nieces,  etc. 
Tbe  court  held  that  the  bequest  to  the  trus- 
tee, upon  trust  to  pay  the  Interest  fnun  time 
to  time  without  llmttathm  at  duration,  car 
ried  the  principal  also. 

In  tbe  case  under  consideration,  the  whale 
Income  Is  given  to  the  cestuls  que  tmsteot 
their  heirs  and  assigns.  As  between  tbe 
beneficiaries  and  the  trustees,  tbe  lattw  have 
no  power  to  refuse  the  payment  of  any  por- 
tion of  the  Iticome,  nor  have  they  any  duty 
to  retain  the  residuary  estate  for  tbe  benefit 
of  any  successor  Id  interest.  Tbe  whole 
structure  of  the  will  shows  that  the  testator 
disposed  of  all  his  estate  of  every  charactK'. 
and  had  no  Intent  to  die  Intestate  of  any 
portion  of  It.  The  phrasing  In  tbe  reslduarr 
clause  by  which  the  shares  of  Income  are 
given  to  the  beneficiaries,  their  "heirs  and  as 
signs,"  Indicates  an  intent  to  give  to  tbem  an 
absolute  estate  In  the  residue,  and,  when  con- 
sidered In  connection  with  the  absence  of 
any  further  gift,  must,  I  think,  bring  the  con- 
struction of  this  residuary  gift  und^  the  rnto 
applied  in  Pblllpps  v.  Chamberlalne,  nbl  sa- 
pra,  where  there  waa  an  absolute  and  nnliifr 


Digitized  by 


Google 


N.  J.)         ITEWABE  ELECTRIC  LIGHT  ft  POWER  CO.  v.  McGlLVERY.  965 


Ited  ^ft  of  Income  to  arise  from  a  diaposl- 
tion  of  both  real  and  personal  estate,  and  It 
was  hdd  to  pass  tbe  title  to  the  principal  of 
tbe  funds  realized. 

The  answer  admits  that  the  defendant  tbe 
Guarantee  Tnist  &  Safe-Deposit  Company  ac- 
eepted  the  irasltlon  of  trustee  under  Thomas 
Gostello's  will.  Tbe  bultdlsgs  on  the  prem- 
ises on  Atlantic  and  Maryland  arenues  are 
shown  to  be  In  a  very  dilapidated  condition, 
and  probably  produce  little  rent  or  profit 
The  trustee  should  state  an  account  of  the 
gross  receipts  of  Income  from  the  residuary 
estate,  and  of  Its  disbursements  therefrom, 
and  lawful  charges,  and  should  pay  over  the 
balance  In  hand  to  the  complainants,  accord- 
ing aa  their  holdings  of  residuary  shares  may 
entitle  them.  In  view  of  the  apparent  devo- 
Intion  of  title  to  tbe  residuary  lands  upon 
the  trustee  by  the  terms  of  the  will,  It  may 
be  de^rable.  In  order  to  perfect  the  chain  of 
title  upon  the  record,  that  the  trustee  should 
conrey,  by  deed  with  proper  recitals,  but 
without  warranty,  to  the  holders  of  residu- 
ary shares.  In  the  proportions  In  which  their 
Intnests  may  appear.  This  mode  of  relief 
Is  not  Bpeclflcally  prayed  for,  but  la  within 
the  weape  of  the  general  prayer.  The  sev- 
«ral  steps  by  which  tbe  immediate  devisees 
passed  their  shares  to  grantees  should  hare 
been  made  deed  efFectnal  to  pass  real  es- 
tate. No  costs  should  be  taxed  as  against 
the  defoidants. 


NBWARK  ELEOTRIO  LIGHT  &  POWER 
CO.  T.  McGILVBRT. 

<SapcenM  Court  of  New  Jersey.         18, 1886.) 

BLBOraiO  WiRBS— MBOLIOBltCE. 

A  company  anthorised  to  place  wires  la 
pnbUe  faiRhwayt,  wbicb  wires  It  oaes  In  Its 
MsinMS  to  transmit  an  electric  current  which 
Im  daogerons,  most  exercise  a  hifcb  decree  of 
care  to  prevent  Injury  to  any  person  nsmg  the 
Urhways  for  passage;  but  to  one  who,  with 
ouers,  breaks  down  sach  wires,  and  to  ex- 
poeee  them,  uninsnlated  and  dangerous.  It  owes 
no  dnty  except  to  refrain  from  willful  acts  to 
his  Injury,  and  it  will  not  be  responsible  for 
an  injury  received  by  him  while  handling  the 
wires  so  Ivoken,  becanse  it  midntalned  or  re- 
newed the  current  passing  orer  them. 
(Syllabus  by  the  Court.) 

Ermr  to  circuit  court,  Essex  county;  Child, 
Judge. 

Actim  by  Sarah  McOllvery,  administratrix, 
against  the  Newark  Electric  Light  &  Power 
Company.  Judgment  for  plalnUff.  Defend- 
ant brings  errt^.  RcTersed. 

Argued  November  term,  1887.  before  MA- 
<3IE,  C.  J.,  and  DBPtTB,  OUMMEBB,  and 
LUDLOW,  JJ. 

Depue  ft  Parker,  for  plaintiff  In  error.  Sam- 
uel Kallsch,  for  defendant  in  error. 

MAOIB,  0.  J.  This  acticHi  was  brought  In 
the  Essex  circuit  by  Sarah  McGllTery,  the  de- 
fendant in  errw,  and  the  widow  and  admin* 
IstntElx  ttt  John  McGaTeiy,  deceased,  to  n- 


cover  damages  from  the  Newark  Electric  Lis^t 
ft  Power  Company,  the  plaintiff  In  error,  for 
causing  the  death  of  her  Intestate  on  July  22, 
1805.  by  Its  negligence^  To  a  declaration  char- 
ging n^ligence,  the  company  pleaded  the  gen- 
eral Issue,  and  a  verdict  was  rendered  In  favor 
of  the  administratrix,  and  this  writ  of  error 
was  brought  upm  the  Judgment  entoed  on 
that  verdict 

The  sole  question  presented  by  the  assign- 
ments of  error  Is  whether  there  was  evidence 
proper  to  be  submitted  to  the  Jury  npoa  tbe 
Issue  In  the  cause.  If  so,  It  was  not  erro- 
neous to  refuse  to  nonsuit  or  to  direct  a  ver- 
dict for  tbe  company,  upon  which  refusals  ex- 
ceptions were  sealed. 

In  deciding  this  question,  we  must  attribute 
to  the  evidence  such  credibility  and  force  as 
a  Jury  might.  An  examination  of  the  evi- 
dence shows  that  the  Jury  might  find  estab- 
lished the  following  facts,  viz.:  That  deceas- 
ed on  the  day  of  his  death  was  a  lineman  in 
the  employ  of  the  Consolidated  Traction  Com- 
pany, aad  engaged,  with  other  o(  its  employes, 
composing  a  gang  in  charge  of  a  foreman.  In 
taking  down  a  "feed  wire"  belonging  to  that 
company  from  poles  In  a  public  street  hi  New- 
ark; that  In  taking  down  tbe  feed  wire  It 
fen  upon  and  broke  a  wire  of  tbe  Electric 
L^bt  ft  Power  Company,  which  was  strung 
iqwn  the  same  poles,  and  was  used  to  fnmldi 
a  current  for  dectric  lights,  etc;  that  the 
ends  of  the  broken  wire  lost  some  part  of 
their  Insulating  covet,  aad  fell  to  the  ground; 
that  the  end  of  It  which  was  nearest  the  pow- 
er house  of  the  company  was  tested,  and  found 
to  be  dead,  and  was  handled  where  the  Insu- 
IsUtn  was  off  with  Impunity;  that  deceased, 
at  the  directl<m  of  bis  ft>reman,  immediately 
afterwards  took  hold  of  that  end  of  tbe  wire 
with  his  bare  hands,  and  received  a  shock 
from  an  electric  current  which  caused  bis 
death  within  a  few  minutes.  These  facts 
could  be  found  upon  direct  evidence.  Prom 
the  circumstances  proved,  tiie  Jnry  might  fur- 
ther Infer  and  find  that  the  breaking  and  ex- 
posure <tf  the  wire,  and  Its  ctmtact  with  the 
ground,  occasioned  the  mdtlng  of  a  "fuse"  In 
tbe  power  honse  of  the  com[»ny.  whereby  the 
current  was  cut  off  from  the  wire,  and  It  was 
left  "dead";  and  that  tbe  current  was  there- 
after toraed  on  that  wire  by  tbe  Insertion  of 
another  fuse  by  some  employd  of  the  com- 
pany, and  therein  the  wire  became  dangerous 
to  any  one  who,  standing  upon  the  ground, 
should  touch  It  where  It  had  become  uninsu- 
lated and  exposed.  It  was  admitted  on  the 
trial  that  the  electric  company  bad  authority 
to  stretch  wires  upon  poles  in  the  public  street 
in  question,  and  to  use  thnn  for  conveying 
the  electric  current  for  light  etc.  It  did  not 
appear  to  whom  the  p(rtes  belonged,  or  what 
rights  thereon  the  electric  company  and  the 
traction  company  had  acquired. 

It  Is  contended  for  plalntlfT  In  error  that 
upm  these  facts,  which  present  the  case  most 
fSvorably  for  the  administratrix,  the  verdict 
Id  ber  favor  oonUl  not  have  been  rendered,  el- 
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tber  becaoM  they  ahovr  that  deceased  eontrlb- 
uted  to  hia  death  by  his  own  DegUgence,  or 
because  they  fail  to  show  any  Degllgence  on 
the  part  of  the  company  which  charged  It 
with  liability  to  deceased  or  to  hjj  administra- 
trix. The  contention  that,  upon  the  facts 
abore  stated,  the  contrlbntory  negligence  of 
deceased  so  ciearly  appeared  that  the  case 
sbonld  have  been  taken  from  the  Jury,  can- 
not [Venn.  It  iB  tme  that  deceased,  from 
his  experience  and  oheerratlon  In  his  employ- 
ment, must  be  deemed  to  bare  known  the 
danger  of  handling  a  naked  wire  through 
which  the  dectric  current  (•  running,  and  be 
did  seize  and  handle  this  wire  without  the  pre- 
caution of  patting  on  lodla-rabbcr  glorea. 
But,  If  the  evidence  was  bdleTed.  he  had  Just 
seen  another  person  seize  and  handle  the  same 
wli«  la  precisely  the  same  mode,  and  witiiout 
any  Injury.  It  was  ttierefore  plainly  a  ques- 
tion for  the  Jury  to  aay  whether  he  might  not 
reasonably  Infer  that  the  wire  was  Innocuons, 
and  whether  hb  set  exhibited  a  want  of  that 
reasmiable  care  for  bis  safety  which  was  the 
measure  of  bis  duty.  Whether  the  w^ht  of 
evidence  should  have  produced  a  different  r&- 
sponse  to  the  question  cannot  be  considered 
on  OTor.  On  the  facts  which  the  Jury  mlgbt 
find,  they  could  infer  that  deceased  was  mot 
oegUxeBt 

The  contention  that,  upon  the  &cts,  viewed 
In  the  light  most  favorable  to  the  admtailatra- 
trlx.  the  negligence  of  the  CMnpony,  and  Its 
liability  therefor  to  fht  deeeosed  or  to  hla  ad- 
ministratrix, was  not  mode  oat,  presmts  s 
much  wore  dlfScnlt  queettcoL  Since  Babfltty 
In  sucdi  a  case  arises  only  fnmi  negligence,  and 
negligmce  In  this  respect  can  <mly  be  predl> 
cated  upon  the  doing  of  some  act  by  the  com- 
pany which  Its  duty  to  deceased  required  It  not 
to  do,  or  in  refraining  from  doing  some  act 
whidi  the  tike  duty  required  It  to  do.  It  is  ob- 
vious that  a  propn  solution  of  this  question 
requires  a  preliminary  determination  as  to 
what  duty,  under  the  drcumatances,  the  cam- 
pany  owed  the  deceased. 

Two  observations  may  serve,  I  think,  to  give 
a  clearer  view  of  the  real  question  thus  pre- 
sented. In  the  first  places  It  Is  plain  that  the 
company  was  In  no  possible  sense  responslMe 
to  deceased  for  the  fall  of  the  wire.  Such 
companies,  using  in  business  wires  to  carry  a 
subtle  and  Invisible  power  highly  dangeroos 
to  life,  must,  although  authorlxed  to  stretch 
such  wires  alcmg  poles  In  public  highways,  ex- 
ercise a  very  high  degree  of  care  for  the  safety 
of  those'  who  may  be  thereby  exposed  to  dan- 
ger. In  that  regard  they  owe  a  duty  to  every 
one  using  the  street  In  the  ordinary  mode,  and 
If  from  Insufficient  support,  or  from  causes 
which  a  high  degree  of  precaution  would  have 
prevented,  the  wires  (all  In  the  street,  and  do 
Injury,  they  are  doubtless  responsible.  '  But 
in  this  case  the  wire  feU,  not  because  of  any 
act  or  omission  of  the  company,  but  because 
deceased  and  those  associated  with  him  broke 
it  down.  Whether  the  breaking  was  Inten- 
tionally done,  w  was  produced  by  n^llgence 


or  mere  acetdent,  the  eompsny  la  hi  no  way- 
responsible  to  those  «^o  brolM  It  ft>r  any  In- 
jury to  any  of  t^m,  at  least  for  an;  Injury 
which  was  the  direct  result  of  the  breaking. 
In  the  next  place,  the  death  of  deceased  was 
not  the  direct  result  of  the  tall  of  the  wire. 
If  the  exposed  end  of  the  wire  had  ftiDen  upon 
deceased  \^Ie  it  was  stQl  chained  with  a 
dangerous  current,  and  by  such  fbll  the  cur- 
rent was  passed  through  his  body  to  his  Injury. 
It  would  be  Impossible  to  find  any  negligeoc*^ 
diargeaMe  to  the  ccHnpany.  A  like  resuli 
would  follow  If  the  wire,  after  the  foil,  con- 
tinued to  be  charged  with  the  current,  and. 
upon  his  i^eklng  It  up.  the  current  was  passed 
throni^i  his  bo^  to  his  Injuiy,  st  least  nntfl 
the  company  had  wome  notice  of  the  condltloQ 
of  the  wire.  In  each  case  the  injury  would  be 
attributable,  not  to  the  oompany,  but  to  those 
who,  by  breaking  the  wire,  had  made  It  a 
cause  of  lajury.  But  in  the  case  before  ns 
the  Jury  might  find,  as  we  have  seen,  that 
after  the  fall  of  the  wire.  It  became  Inert  and 
tamocoous;  and  ooold  be  and  was  handled  with 
impunity.  If  (hat  be  so.  the'  death  was  the 
result  <tf  the  turning  on  of  the  current  again 
by  the  Insertion  of  the  new  fuse,  and  the  ex- 
posure of  the  wire  occaaloned  by  the  fan  was 
only  the  means  which  the  Iqjuiy-  was  in- 
flicted. 

The  real  questlMi,  therefore.  Is,  what  dvty 
devolved  on  the  company,  under  the  drcom- 
stances,  with  respect  to  the  Insertion  ot  a  new 
fuse,  and  therein  renewing  the  current  throng 
this  wire?  The  evidence  does  not  make  <dpar 
that  the  melting  of  the  fuse  gave  notice  to  the 
company  that  the  wire  was  brokm  and  ground- 
ed; for  the  expert  evidence  is  that  such  mat- 
ing might  be  caused  by  a  short  cfrrait  result- 
ing from  a  croastog  of  the  wires  as  wen  as  by 
the  gronndln^r  of  a  wire.  Snch  melting,  there- 
fore, only  gave  notice  that  one  ot  the  other 
cause  had  (^)CTated. 

To  persons  unconnected  with  the  breaking 
of  the  wire,  and  using  the  street  In  the  «dl- 
nary  mode,  I  have  no  doubt  ttie  ciHnpaay 
owed  a  duQr  to  refrain  from  sending  a  cwnst 
through  the  wire  until  it  was  sscertslned  that 
it  was  safe  to  do  so.  But,  In  my  jndgmmt, 
one  who  bad  participated  In  breaking  down 
the  wire  cannot  charge  the  company  with  that 
duty  until  be  has  given  It  notice  of  the  broken 
wire  and  Its  being  grounded.  If  It  could  be 
claimed  that,  in  the  absence  of  proof  that  this 
current  was  carried  on  wires  which  might 
cross,  the  Jury  might  find  that  Qie  melting 
the  fuse  gave  notice  that  one  of  the  wires  was 
broken  and  grounded,  a  like  distinction  In  tte 
duty  devolving  on  the  company  exists.  As 
to  persons  unconnected  with  the  breaking  of 
the  wire,  and  traversing  the  street  In  the  or- 
dinary way,  its  duty  would  be  to  refrain  froir 
turning  on  a  current  until  It  had  been  ascer 
tiilned  It  was  safe  to  do  so.  But  to  one  who, 
like  deceased,  had  participated  In  breaking 
down  and  exposing  the  dangeroos  wire;  and 
who  thereafter  Intermeddled  with  It,  the  eiun- 
pany  owed  no  duty  exc^t  to  rtfrala  (rem  win* 
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ful  acts  to  Qielr  Injnrr.  The  cabBeqoent 
bandUng  ct  the  wire,  wtilcb  was  exposed  hj 
the  breaking  and  fall,  was  a  mere  continua- 
tion of  the  act  which  had  broken  the  wire 
and  caused  tt  to  fall.  With  respect  to  that 
wire,  the  gang  of  which  deceased  was  one 
woe  eldier  trespaaserm,  or,  at  the  most,  U- 
^enseea,  and  the  measure  of  duty  to  raidi  la 
that  aboTe  stated.  PhUUpa  r.  Library  Co.. 
fiO  N.  J.  Law,  807,  27  Att.  478.  The  Ksolt  la 
that  the  erldence  did  not  Justify  the  aubmla- 
Bion  to  the  Juiy  at  the  qnestlCHi  at  the  com- 
pany's liability,  because  It  did  not  ahow  tbat 
the  company  was  gnUty  of  breach  of  a  dn^ 
which  It  owed  to  the  deceased.  There  iboDld 
therefore  baTe  been  a  verdict  directed  for  the 
company,  and  for  the  refusal  to  direct  tacb 
rerdJct  the  judgment  must  be  reversed. 


BOATED  OF  CHOSEX  FREKHOLDSBS  OF 
BSSBX  COTINTT  v.  ESSEX  COUNTY 
PABE  COMMISSION. 
<Conrt  of  Errors  and  Appeals  of  New  Jersey. 
Dee.  10, 1898.) 
Public  Parks— Rbpeai.  or  STAxnm 
Section  2  of  "A  supplement  to  the  act  en- 
titled *Aq  act  to  establish  pnblic  parks  in  cer- 
tain cooDtiea  in  this  state,  and  to  reculate  the 


1898,  p.  237). 
^Uabus  by  tba  Oonrt.) 

Error  to  sn^me  court 

Application  by  tbB  Essex  county  park  com- 
mission for  a  writ  of  mandamus  against  the 
board  of  ctaosoi  freeholders  of  the  cotmty  of 
Essex.  A  demurrer  filed  by  former  to  the 
return  made  by  the  latter  was  orerruled,  and 
it  brings  error.  Afllrmed. 

Halsey  M.  Barrett,  for  plaintiff  In  error. 
Kobert  H.  McCarter,  for  defendant  In  error. 

GARRISON,  J.  The  controversy  In  this  case 
IB  between  the  Essex  county  park  commission 
and  Che  board  of  chosen  freeholders  of  that 
county.  The  issue  Is  presented  by  a  demurrer 
filed  by  the  former  to  tlie  return  made  by  the 
latter  to  an  alternative  writ  of  mandamus. 
The  prayer  of  the  relators  was  tor  a  manda- 
ains  to  compel  the  board  of  freeholders  to  Issue 
bonds  to  the  amount  of  $500,000  to  meet  the 
expenses  Incurred  by  the  co  mm  tea  ton.  The  re- 
turn of  the  freeholders  to  the  alternative  writ 
set  up  the  acceptance  by  the  voters  of  the 
county  of  a  legislative  provision  upon  wblcb 
the  issue  of  the  Iwnds  depended,  and,  after  al- 
leging that  aach  acceptance  was  by  an  election 
held  under  the  park  commission  act,  showed 
that  by  a  later  general  act  there  had  been  a 
reviidiui  of  the  laws  concerning  elections,  and 
tberenpon  charged  that  the  latter  act  had  sn- 
pMseded  the  former.  The  park  act  was  ap- 
proved February  21.  1898  (P.  L.  p.  19).  The 
revision  of  the  election  laws  was  apjooved 
AprU  4,  IfOS  (P.  L.  p.  237>.  The  electloa  un- 
der the  p«rk  «ct  was       on  April  12,  1898k 


To  this  return  the  park  commission  demur- 
red, and  moved  that  tt  be  quashed.  The  issue, 
therefore,  Is  whether  the  acceptance  or  rejet-- 
tion  of  the  sui^ement  to  the  park  act  was 
properly  submitted  to  tbe  voters  of  the  county 
at  an  election  held  in  accordance  with  tbe  pro- 
visions of  that  act,  or  whether  It  shoald  have 
been  submitted  under  tbe  provisions  of  the 
fifty-second  section  of  the  graeral  election  law. 
The  ultimate  questitm  Is  whether  the  perk  act, 
in  so  far  as  it  prescribed  a  special  mode  for 
holding  elections  for  tbe  acc^tance  of  its  sup- 
I^ements,  was  repealed  by  tiie  passage  of  the 
section  of  the  revised  electfen  law  having  tot 
its  object  the  regulation  of  "the  sul»niaiIon 
of  propoaltiODS"  at  any  election. 

The  general  doctrine  upon  this  subject  Is  in 
no  wise  la  any  doubt,  although  It  has  been 
upon  different  occasions  expressed  with  vary- 
ing shades  of  meaning.  Behind  all  of  the  sub- 
sidiary rules  furnished  by  tbe  decided  cases  Is 
the  foadamental  principle  that  the  special  fea- 
ture of  an  earlier  act  Is  repealed  by  a  later 
general  act  only  when  such  a  teglslatlre  Intent 
appearsL  Bow  it  may  appear  is  tbe  distin- 
guishing mark  of  tlie  casee.  Various  indica- 
tions have  been  taken  as  affording  gnranda  for 
the  discovery  of  the  purpose  to  repe^  The 
most  common,  perhaps,  are  repngaance  or  In- 
consistency between  acts  In  pari  materia,  an  in- 
tention to  substitute  the  new  law  for  the  old, 
and  a  purpose  to  prescribe  the  only  rule  upon 
the  subject.  lUustntlons  of  each  are  to  be 
found  In  the  decided  cases  in  our  own  state. 
Uorris  &  B.  R.  Co.  V.  Railroad  Taxation 
Oom'rs.  37  N.  J.  Law,  228;  School  Dist.  v. 
^\liltehead,  IS  N.  J.  Eq.  280;  Vreeland  v.  Jer- 
sey City,  M  N.  J.  Law,  49,  22  Aa  1062;  Bank 
Y.  Bridges,  80  N.  JF.  Law.  116;  Mayor,  etc  of 
New  ^unswlcfc  v.  WlUianuKm,  41  N.  J.  Law, 
166;  Brown  T.  Mulllca  Tp.,  48  N.  J.  law,  447, 
4  AtL  427.  Tbe  citations  of  caaea  elsewhere 
arc  collected  in  28  Am.  A  Eng.  Bkic.  Law,  4^. 

Where  the  later  and  the  earlier  act  have  sim- 
ilar or  even  cognate  objects,  the  intentioa  to 
modify  w  supersede  finds  a  more  ready  ac- 
ceptance. Where,  however,  the  two  deal  with 
subjects  entirely  foreign  the  one  to  the  other, 
so  that  the  later  act  would,  as  It  were,  wreat 
an  Incidental  feature  of  the  earlier  act  from 
Ita  previous  setting,  some  more  substantial  sup- 
port  Is  demanded  than  Is  derived  from  tbe 
mere  fact  that  such  a  thing  is  posslUe. 

Some  affirmative  Indication  should  appear. 
The  present  case  is  an  apt  Illustration  of  such 
a  situation.  The  general  election  law,  revised 
hi  1888,  has  for  Its  object  the  regulation  of 
that  political  function  from  which  it  takes  Ita 
title.  Tbe  subject  of  voting  opoa  "questions 
and  propositions,"  which  is  contained  In  a  sec- 
tion of  a  few  lines.  Is  rigidly  limited  to  elec- 
tions for  candidates  held  with  official  ballots. 
It  fills  out  the  provisions  of  a  general  election 
law.  The  early  act,  on  the  contrary.  In  lio 
wise  deals  with  tbe  regulation  of  elections, 
but  solely  with  a  nonelectlve  body,— a  commis- 
sion whose  dn^  to  to  obtain  land  tbr  pnblic 
parks,  and  to  financier  tb»  «elieme.  BeAtn 
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public  money  shall  be  appropriated  to  this  ob- 
ject, a  wrtaln  supplement  to  the  park  act  had 
to  be  accepted  In  a  mode  appropriate  to  this 
statutory  object.  It  la  this  prescribed  mode  of 
acceptance  that  la  said  to  be  repealed  by  Impli- 
cation by  the  rerlsloD  of  the  general  election 
law.  The  bare  statement  of  the  case  prepares 
the  mind  to  Insist  that  some  afflrmatlTe  Indi- 
cation of  such  a  purpose  shall  be  shown.— 
something  more  than  that  "there  Is  no  rule  of 
law  which  prohibits  It." 

Where  a  statute  of  one  purport  Is  sought  to 
be  forced  upon  an  alien  enactment.  It  ahould 
hare  affirmative  Justification. 

In  contrast  with  this  manifest  lack  of  any 
Intention  to  repeal  the  acceptance  feature  of 
the  park  act,  there  are  many  Indlcatlona  that 
snob  a  thing  conld  not  have  been  In  the  legis- 
lative mind.  One  Instance  will  suffice,  for  Its 
effect  Is  controlling:  To  give  to  the  general 
Section  act  the  repealing  force  contended  for 
would  dlafranchlse  from  voting  for  the  accept- 
ance of  the  park  legislation  all  the  cltlxens  of 
the  county  oatslde  Its  cities.  Tba.t  this  Is  the 
result  of  such  a  repeal  appears  by  comparing 
the  section  of  the  park  act  that  permits  ballots 
oth^  than  official  ballots  with  the  fifty-second 
section  of  the  election  law,  that  limits  the  bal- 
lota  to  such  as  are  official.  Hence,  as  the  elec- 
tion act  (section  85)  provides  that  there  shall 
be  no  official  ballots  In  local  elections,  except 
In  those  held  In  cities,  and  as  the  park-accept 
ance  election  Is  held  on  the  day  local  elections 
are  held,  It  Is  evident  that  the  legislature  ei- 
ther Intended  to  disfranchise  the  rural  voter, 
or  else  did  not  Intend  to  Interfere  with  the 
special  election  provided  for  by  the  park  act 

This  Is  but  one  of  the  many  Incongruities 
that  would  follow  from  the  theory  of  repeal 
Id  this  case,  all  of  which  tend  to  show  how  far 
from  probable  It  Is  that  the  legislative  purpose 
was  to  supersede  the  method  of  acceptance 
peculiar  to  the  park  commission  act  by  the 
fifty-second  section  of  the  election  law. 

It  Is  not  seen  that  any  good  would  result 
from  an  elaboration,  or  even  an  enameratlon, 
of  the  other  circumstances  that  militate 
against  the  notion  of  sntMtitutive  legislation  In 
this  case.  It  Is  clear  to  us  that  no  such  pur- 
pose Is  apparent,  and  that  the  doctrtaw  ot  n- 
peal  by  Implication  does  not  apply. 

The  demurrer  was  properly  oremiled,  and 
tba  Judgment  below  Is  affirmed. 


DB  BAUN  V.  BRAND. 

(Court  ef  Errors  and  Appeals  of  New  Jersey. 
Dec.  la  1898.) 
JoDioi!.!.  Sales — Aorbbhint  hot  Tfi  Bid. 

One  who  has  an  existing  interest  in  prop- 
erty to  be  sold  at  a  public  sale  may,  for  the 
protection  of  such  interest,  lawfully  agree  not 
to  bid  at  the  sale. 

(Syllabus  by  the  Court.) 

^xot  to  circuit  cour^  Bergen  county;  be* 
fore'  Justice  DIzob. 


Actlcm  by  Hester  HL  De  Bami  against  J<ihn 
T.  Brand.  Prom  a  Judgment  of  no— it, 
plaintiff  brings  error.  Reversed. 

L.  M.  Ward,  for  plaintiff  In  error.  W.  W. 
Watson,  for  defendant  In  error. 

GARRISON,  J.  The  question  to  be  decided 
Is  whether  a  person  who  has  an  existing  In- 
terest in  property  to  be  soUl  at  a  pnbUe  sale 
may,  tot  the  protection  of  such  Interest  law- 
foUy  agree  not  to  Ud  at  the  sale. 

The  writ  of  OTor  In  this  case  brings  op  a 
Jndgm^t  of  nonsuit  entered  tn  the  Bergen 
circuit  In  conformity  to  the  advisory  opinion 
of  the  supreme  court  rendered  upon  a  case 
eertlfled. 

The  report  of  the  advisory  opinion  of  the 
supreme  court  (60  N.  J.  Law,  283,  37  AtL  726) 
Is  prefaced  by  the  statement  of  facts  certified 
to  that  court  and  shows  that  the  qnestion 
reserved  by  Mr.  Justice  Dixon  at  the  trial 
was  whether  the  contract  relied  upon  by  the 
plaintiff  was  against  public  policy.  The  de- 
cision of  the  supreme  court  was  that  the 
agreement  was  void,  and  that  the  plaintiff 
should  be  nonsuited.  This  was  done,  and 
error  Is  now  assigned  upon  the  advisory  opin- 
ion, nnd»  section  2i9  of  the  practice  act 

The  facts  in  evidence  at  the  dose  of  the 
plaintiffs  case  were  these:  The  defendant 
and  the  plaintiff  were  brotiier  and  Bister. 
The  property  to  be  sold  was  a  farm  of  which 
their  father  had  died  seised.  By  the  fath^s 
will.  legacies  to  the  plaintiff  and  to  Edward, 
another  brother,  were  charged  on  the  land, 
as  also  was  an  annuity  to  the  testator's 
widow.  Of  this  will  the  defendant  and  Ed- 
ward were  the  executors.  They  were  alss 
residuary  legatees.  The  aale  In  questfon  was 
made  under  a  decree  obtained  by  the  widow 
to  satisfy  tiie  arrearages  of  her  annuity. 
Under  these  circumstances  the  plalntUF 
agreed  to  let  title  defradant  bay  at  the  sale 
upon  his  agreement  that  he  would  pay  oH  aD 
the  legacies. 

The  supreme  court  regarded  these  facts  ss 
showing  "an  agreement  having  for  Its  object 
the  suppressicm  of  competition  In  bidding  at 
a  public  sale,**  and  under  the  general  rule  of 
public  policy  held  that  the  circuit  court  ahould 
not  lend  Itself  to  the  enforcement  of  an  agree- 
ment of  this  nature.  Hence  it  advised  that 
the  plaintiff  be  nonsuited. 

The  certified  "case"  undoubtedly  shoved  an 
agreement  that  restricted  competition  at  a 
public  sale,  but  It  likewise  showed  that  the 
plaintiff,  when  she  made  the  agreemmt  had 
an  existing  Interest  In  the  property,  which  !t 
was  her  right  to  look  after  and  protect  at  the 
sale.  Her  agreement  therefore  may  have 
had  for  Its  object  the  protection  of  her  inter- 
est  And  not  the  suppression  of  competitltA- 
A  Jury  might  so  have  found.  It  was  as- 
sumed by  the  supreme  court  that  the  agree- 
ment waa  for  the  Illicit  object  but  a  motion 
to  nonsuit  must  deal  with  that  Inference 
fnnn  the  facta  that  Is  most  faToiatde  to 
the  plaintiff.   For  the  pnipoaia  of  the  case 
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before  as  the  agreement  moat  be  regarded 
BB  one  made  by  the  plaintiff  with  the  object 
of  protecting  her  Interest  In  the  land,  but 
with  effect  of  restricting  competition  at 
the  sale.  The  question  that  then  arises  Is 
whether  sncb  an.  agreement  Is  within  the 
rale  of  public  policy  applied  to  It  below.  As 
this  phase  of  the  case  Is  not  discussed  at  all 
in  the  adrlsory  ofdnlon,  and  Is  not  dealt  with 
In  a  satisfactory  way  In  any  of  the  cases 
cited,  It  can  be  best  placed  on  Its  proper 
footing  by  a  Mef  consideration  ot  the  spirit 
and  reason  of  the  general  mie  of  public  pol- 
icy that  has  been  tnToked. 

The  class  of  sales  to  which  the  rale  of  pub- 
lic policy  In  question  attaches  Includes  exe- 
cution sales  and  Judicial  sales  generally,  as 
well  as  tax  sales,  and  all  others  in  which, 
in  the  administration  of  the  law  or  of  gov- 
ernment, the  property  of  a  private'  owner  is 
sold  In  luTltum.  In  every  sale  of  liils  sort 
there  la  a  creditor  and  a  debtor  element,  each 
of  which  Is  deemed  to  be  beneficially  served 
by  the  rale  of  public  policy  under  consldera^ 
tlon.  That  the  tendency  of  such  a  rule  Is  to 
secure  to  the  creditor  class  the  satisfaction 
of  Its  dalms  la  obvious.  To  the  debtor  or 
owner  It  la  but  common  fairness  that  the 
power  that  compels  the  sale  of  his  property 
shall  view  with  dlsfavw  whatsoever  tends  to 
lessen  normal  competition.  By  the  policy  of 
the  law  the  property  Is  offered  to  the  public, 
bence  It  Is  part  of  the  same  policy  that  the 
public  Shan,  with  respect  to  the  sale,  remain 
what  the  word  Implies,— "open,"  free  from 
bargains  that  contract  it  as  a  body  of  nor- 
mal competitors.  Of  such  a  policy  neither 
the  public  nor  any  Individual  can  Justly  com- 
plain, since  it  affects  no  one  In  his  rights  or 
property,  bnt  merely  prescribes  how  the 
rights  and  property  of  others  shall  be  ob- 
served and  protected. 

There  Is.  however,  a  class  of  persons  who 
cannot,  within  the  spirit  and  reason  of  this 
rule,  be  regarded  merely  as  part,  of  the  gen- 
eral public.  Persons  who,  by  virtue  of  lien 
or  ownership  or  otherwise  have  an  existing 
Interest  in  the  proper^  to  be  sold,  do  not 
stand  on  the  same  footing  as  the  general 
public.  Incid^tal  to  their  Interest  In  the 
property  Is  the  right  to  employ  all  fair  means 
for  the  protection  of  such  Interest,  and  to 
tbls  end  to  make  such  honest  bairns  as 
tbeir  Interests  seem  to  require.  It  Is  no  part 
of  the  public  policy  In  question  to  rob  one 
person  of  his  rights  in  order  to  secure  those 
of  another.  Upon  the  other  hand,  the  mere 
possession  of  a  right  to  protect  one's  own 
Interest  will  not  be  permitted  to  cloak  a  vio- 
lation of  the  rule  under  color  of  such  right 
Between  these  two  exblbltlons  of  the  law  lies 
Its  true  application,  which,  in  the  nature  of 
things,  must  often  turn  upon  a  question  of 
fact 

The  failure  to  recognise  this  distinction  In 
most  of  the  decided  cases  renders  them  of  no 
valuer  and,  vrva  In  tiie  tMct  ot  dedskuis  to 
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the  contrary,  we  are  In  this  state  at  liberty 
to  adopt  that  rule  that  seema  to  us  to  be 
most  consonant  with  Justice,  and  with  the 
true  purpose  of  the  policy  of  the  law,  which 
Is  not  that  persons  specially  Interested  are 
excepted,  as  a  class,  from  the  operation  of 
the  general  rule  that  forbids  bargains  that 
restrict  bidding,  but  that  the  genial  rnle.^ 
when  Judged  by  its  own  spirit  and  reason, 
does  not  extend  to  the  case  of  a  party  with 
an  existing  right  to  be  protected  at  the  sale 
whose  agreement  was  for  the  protection  of 
such  right  BUd  not  for  the  purpose  of  cheap- 
ening the  sale.  This  I  conceive  to  be  the 
correct  rale,  even  where  the  arrangement  en- 
tered Into  for  the  protection  of  the  right  may 
Incidentally  lessen  competition  at  the  sale; 
or  even  If  such  be  Its  Inevitable  result 

The  Implication  of  these  vlewa  to  the  rec- 
ord and  bill  of  exceptions  before  us  leads  to 
the  reversal  of  the  Judgment  that  was  direct- 
ed by  the  circuit  conrt  under  the  advisory 
opinion  of  the  supreme  court  TTpoa  the 
facts  certified  as  constituting  the  pUlutlfrs 
case,  It  could  not  be  assumed  that  her  agree* 
ment  with  her  brother  was  not  made  with 
the  object  of  protecting  her  Interest  In  the 
land;  benee  lOie  itaonld  not  have  bem  non- 
suited. 

I  have  examined  the  cases  cited  by  the 
court  below  as  w^l  as  those  collected  by  the 
Industry  of  the  counsel  In  their  briefs  in  this 
court,  but  find  no  reason  for  making  any  ex- 
tended remarks  upon  them.  It  would  be,  by 
comparison,  an  easy  task  to  overrale  those 
cases  that  fall  to  see  a  distinction  that  seems 
to  us  to  be  so  clear;  but  to  Justify  those  de- 
cisions that  are  In  apparent  harmony  with 
our  own  Is  not  so  easy.  In  many  Instances 
stress  Is  laid  upon  the  fact  that  all  parties 
In  interest  had  agreed  to  the  restriction  of 
competition,  a  circumstance  that  evldentiy 
Is  entitled  to  no  weight  upon  a  question  of 
public  policy.  If  the  protection  ot  an  exist- 
ing interest  did  not  authorise  the  agreement, 
it  was  a  mere  combination  to  violate  the  pol- 
icy of  the  law.  Other  cases  go  upcm  the  no- 
tion that  In  point  of  fact  the  bidding  was  not 
diminished.  This  assumes  that  the  rale  of 
public  policy  Is  based,  not  npon  the  tendency 
of  the  Illicit  bargain,  but  rather  upon  the  re- 
sult of  such  bargain  in  the  given  case. 

Upon  the  whole,  tiie  New  York  cases  are- 
the  most  Instractive.  The  latest  of  these— 
Hopkins  T.  Ensign,  122  N.  T.  144,  2S  N.  B. 

gathers  up  much  of  the  case  law  upon 
the  subject  Still  more  copious  citations  are 
to  be  found  In  the  American  &  Bugllsh  Eb- 
cyclopiedla  of  Law  under  the  titles.  "Judicial. 
Sales"  and  "Auctions." 

The  views  I  have  expressed  lead  to  a  re- 
versal of  the  Judgment  of  nonsuit  with  an 
orAer  that  the  record  be  remitted  to  the 
Be^n  circuit  there  to  be  proceeded  with  as 
if  the  advisory  opinion  of  the  supreme  court 
had  been  that  tbe  nonsuit  ihonld  not  be- 
granted. 
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9TATB  (RANDOLPH  et       Prowcatora)  T. 
BOARD  OF  CHOSEN  FREEHOLDERS 
OF  UNION  OOUMTT  at  al. 

(Sopreau  Court  of  Now  JwMor.  Dm.  6,  1898.) 

St&TUTB*— BPKOTAI.  and  LOOU  AOTS-EVIXBIIT 
DOMAia— GOHPimATIOll  — BtHOT  RAILROADi-^ 

Vrascume—Cbhtioiubi— Rights  or  TAZPAlana. 

1.  The  act  of  June  13.  1896  (P.  L.  p.  461). 
entitled  "An  act  to  authorize  boarcto  of  chosen 
freeholders  to  widen,  straishten,  grade  and  oth- 
ervise  improve  highwaja  noder  their  control, 
and  to  provide  for  tb«  couatrnctloB  of  atrevt 
railroada  thereon,"  la  not  rendered  special  or 
local  by  the  provision  that  nothing  ia  the  act 
"shall  be  constmed  to  authorize  the  construc- 
tion of  a  street  railroad  on  any  public  highway 
OD  which  it  is  not  lawful  at  present  to  authorize 
the  constmctioa  of  a  street  railroad." 

2.  The  direction  contained  in  lald  act  that 
commisslonen  appointed  on  condemnation  of 
lands  taken  for  the  ptirpoM  of  widening, 
atraightenini;,or  changing  the  k>cati«i  of  a  high- 
way in  making  their  estimate  and  assessment 
of  damages,  "shall  take  into  account  the  bene- 
fit! conferred  br  the  hnprorement  on  the  re- 
maindM  of  any  lot  or  tract  of  la«d  partly  tak- 
en," is  not  uBconatitutioual. 

8.  The  fact  that  a  street-railroad  company, 
with  which  a  board  of  chosen  freeholders  has 
Blade  a  contract,  under  said  act,  to  construct  a 
street  rallnHtd  npoD  a  public  Ugbwa/  under  its 
control,  has  no  franchise,  apart  from  sach  con^ 
tract,  to  construct  or  operate  a  street  railroad 
upon  such  highway,  does  not  give  a  taxpayer 
cFwninc  land  upon  tho  Ui^way  •  atandiag  to 
attach  the  ooKtraet. 

(Syllabus  by  the  Court) 

Applications  of  Hannah  B.  Randolph  and 
others  and  of  Annie  J.  Bronson  for  certiorari 
to  the  board  of  chosen  freebolders  of  Union 
county  and  others.  Denied. 

"An  act  to  authorize  boatds  of  chosen  free- 
holders to  widen,  straighten,  grade  and  oth^ 
erwise  Improve  highways  under  their  con- 
trol, and  to  provide  for  the  construction  of 
street  railroads  tlwre<»i,"  was  approved  June 
13,  1898  (P.  L.  p.  461).  Section  1  empowers 
the  board  of  chosen  freeholders  of  any  coun- 
ty in  this  state  to  widen,  stialghttn,  change  the 
grade  or  location  of,  or  otherwise  In^roTe,  any 
public  highway  undcor  Its  oontn^  <»  part  there* 
•f,  and  to  authorize  the  Gonatructien  and  opera- 
tion of  a  str^C  railroad  thereon,  and  after  mak- 
ing and  flUng  In  the  office  of  the  clerk  of  the 
county  a  map  showing  the  proposed  wldea- 
ing,  stralgbtenlDft  or  change  of  location  of 
any  such  highway,  to  acquire  by  purchase 
or  condemnation  any  real  estate  that  suttj  be 
ncceasary  tor  that  purpose.  In  case  at  oob' 
damnation,  commlsstonOTS  are  to  be  aM>oIa^ 
•d  by  the  circuit  oourt  of  tbo  county  to  make 
an  estimate  and  assessment  of  the  damages 
that  aay  owner  of  land  taken  will  sustain 
by  the  taking  of  hla  land,  and  U  Is  provided 
that  "Ui  making  such  estimate  and  aasessosent 
of  damages  the  aaJd  cwnmlsslotiftrs  shall  take 
Into  account  the  bensAts  conferred  by  tho 
Improvement  on  the  remainder  of  any  lot 
or  tract  of  land  pertiy  taken."  SectUm  2 
provides  that  whenever  any  sutA  boaitl  In- 
tends to  widen,  straighten,  change  the  0nde 
or  location  of,  or  otherwise  Improve,  any 


pnbUe  highway  under  lt»  control,  or  part 
thereof,  In  order  to  prorlds  tor  the  eonatme- 
tlon  and  conTentent  operatkn  of  a  street  rail- 
road thereon,  that  fact  shall  be  stated  In 
a  resolution  passed  by  the  board  after  filing 
■aid  sup,  and  published,  tor  at  least  two 
weeks,  once  a  week,  in  two  or  more  naws- 
papers  published  la  the  cevnty.  and  that 
such  resolutkiB  abaU  furtlm;  state  tbat,  at  a 
time  and  place  to  be  mentloaed,  prtqwdttouB 
to  OMistruct,  maintain,  ud  operate  a  street 
rallrosd  oa  the  highway  to  be  IsBprAved  will 
be  considered  by  the  board,  and  tbat  all  par- 
tlea  Interested  therein  mty  be  heard.  It  is 
then  provided  that  proposHtoas  sobmlttcd  in 
pursuance  of  such  notioe  akaU  akate  il) 
whether  the  railroad  twoposcd  Is  to  be  aln^e 
or  double  traek,  and.  If  single,  the  length 
and  locallon  eC  Mings  and  twitdaem,  (2)  the 
motive  power  to  be  used,  (3)  the  rate  of  the 
fare  to  be  charged,  (4)  th«  amount  ef  money 
to  be  contributed  for  defraying  the  tioat  of 
Im^Tlng  the  pabllc  hlgAiway  mt  proposed 
by  the  board,  and  the  anumnt  or  perceaitsge 
ot  receipts  to  be  paid  annually  tar  tke  fran- 
chise, and  (5)  such  other  terns  da  the  party 
making  the  proposItloB  any  be  wnUng  to 
agree  te.  It  Is  then  provided  tHat,  If  any 
proposition 'shall  be  accepted  by  tbe  board, 
security  be  given  for  Its  faithful  per- 
formance before  any  money  shall  be  expend- 
ed or  oMlgatlon  taevrrcd  ta  mdiklng  the 
proposed  taapcoveaiMit  It  Is  else  ^^vided 
that  no  franchise  tball  be  granted  under  the 
act  for  a  iongw  term  tkan  75  years,  and  that 
the  oottsest  Ui  writing  of  the  owaera  of  at 
least  one-half  bi  amoont  of  lineal  feet  ci 
prt^rty  fronting  on  such  highway  lb  earii 
municipality  ahall  be  precorcd,  and  filed  hi 
the  office  of  tke  county  before  the  eaa- 
struetlon  of  the  nllraad,  and.  U  net  so  fUed 
within  six  monOis,  the  peopealttoti  shall  he 
void,  and  the  freeholders  may  gite  notice 
calling  tot  other  propoiritleAs.  TIiIb  seetkm 
centalan  the  ftrflowlag  dause:  **MetlilDg  In 
thl«  act  shall  be  oenstned  to  autboriae  the 
construction  of  a  stntt  railroad  ea  any  puWie 
highway  on  wtdcfe  It  is  nei  lawfal  at  prescrt 
to  authorise  tbe  eoaatractlak  of  a  stireet  rafl- 
road."  Seethui  8  directs  tkat  the  assent  of 
the  governing  body  eC  every  maalelpflilty  ia 
the  county  tbnwgh  or  lato  iMilch  It  la  i»o> 
posed  to  construct  the  street  railroad  most 
be  procured  befero  tiie  conatneiien  la  eeu- 
menced.  Section  4  provldoa  for  the  award- 
ing  of  cea tracts  for  work  at  materials  re- 
qalred  by  the  act  Section  5  Oxea  the  eoio- 
peasatlett  of  the  eommlajkaea  to  aeataana- 
tleok  Se^on  6  antherlses  tbe  borrowteg  <tf 
money  by  the  freeholdeTh.  sn  deon^  b<»d8.  t&r 
the  purpose  ot  widening,  str^ghtesCag,  Pag- 
ing tbe  grade  or  loeatloa  of,  er  etbenrlae  Im- 
proving, sock  klgfaway.  Betftlsn  7  dedsrtt 
that  all  Inconsistent  laws  are  repealed,  tad 
that  the  act  shaU  tabs  etfect  immediately. 

On  Joly  14,  1698,  llw  board  ot  chdsen  ftee- 
belders  ef  the  cowtty  of  Undm  adapted  the 
following  resolution:   "Resolved,  tbat  It  li 
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the  inteDdoB  of  this  board  to  widen,  straight- 
en, and  change  the  grade  and  otberwlae  Im- 

;  prove  Westdeld  or  North  ftveane  between  Or* 
cbard  street.  In  the  city  of  Elisabeth,  and 
Richmond  itreet,  in  the  <dtj  of  Plalnfleld, 

i  In  order  to  prorlde  tor  the  constmctloD  and 
conTeolent  operatl<m  of  a  street  railroad 
thereon;  said  proposed  widening,  straighten- 
ing, and  (dunge  of  location  being  shown  on 
a  map,  consisting  of  fifteen  sheets,  this  day 
adapted  and  filed  in  the  office  of  the  clerk 
of  the  county;  and  be  It  further  resolved, 
that  propositions  to  construct,  maintain,  and 
operate  a  Street  railroad  on  North  avenue, 
from  Ortdiard  street.  In  the  city  of  Elizabeth, 
to  Richmond  street,  in  the  city  of  Plalofield, 
and  on  Orchard  street,  in  tbe  city  of  Ellza- 
betb.  from  Westfleld  or  North  avenue  to  Mor- 
ris avenue,  and  In  Plalufleld,  on  Richmond 
street,  from  North  avenue  to  Third  street, 
and  thence  on  Third  street  to  Watcbung  ave- 
nue, and  OD  West  Jersey  street  and  Bayway, 
In  the  city  of  Elizabeth,  from  tbe  present 
terminal  of  the  street  railroad,  on  West  Jer- 
sey street,  to  Westfleld  avenue,  will  be  re- 
ceived and  cMuldered  by  this  board  on  tbe 
4th  day  of  August.  1S88.  at  tbe  hour  of  half 
past  two  o'cioclt  in  the  afternoon  of  that  day, 
at  the  court  bouse,  In  the  city  of  Elizabeth. 
N.  J..  In  pursuance  of  an  act  of  the  last 
legislature  entitled  'An  act  to  authorize 
boards  of  chosen  freehcMers  to  widen, 
straighten,  grade  and  otherwise  Improve  high- 
ways under  their  coatrol,  and  to  provide  for 
tbe  constructkHt  of  street  railroads  thereon,* 
and  that  at  said  time  and  place  all  parties 
Interested  la  said  matter  may  be  heard;  and 
be  It  farther  resolved,  that  this  resolution 
shall  be  publisbed  In  the  EUeabeth  Dally 
Journal  and  the  Dally  Leader,  published  In 
the  city  of  Elizabeth.  N.  J.,  the  Cranford 
Citizen,  published  In  Cranford,  N.  J.,  the 
TJnion  County  Standard,  published  in  West- 
fleld. N.  J.,  the  Conrier-News  aad  -I>aily 
Press,  publisbed  la  Plalnfleld,  N.  J.,  once  In 
each  we^  antll  the  aald  fourth  day  of  Au- 
gust" 

In  response  to  an  advertisement  under  such 
reRolutlon  the  following  proposition  was  sub- 
mitted: "To  the  Board  of  Chosen  Freehold- 
ers of  the  County  of  Union:  The  Elizabeth 
City  Horse-Railroad  Ccmipany  hereby  pro- 
poses to  construct,  maintain,  and  operate  a 
street  railroad  In  Westfleld  or  North  avenue 
from  Orchard  St^  In  the  city  of  Elizabeth,  to 
Richmond  St,  in  tbe  cl^  of  Plalnfleld;  also. 
In  Orchard  St.,  in  Ibe  city  of  Elizabeth,  from 
Westfleld  or  Nofth  Ave.  to  Morris  Ave.;  also. 
In  Richmond  St,  In  the  city  of  Plalnfleld,  from 
Xorth  Ave.  to  Third  St.,  and  thence  In  Third 
St  to  Watcbung  Ave.    If  this  proposition  Is 
accepted.  It  Is  the  Intention  of  said  company 
to  construct  a  donble-traclE  street  railroad  In 
Kwth  or  Westfleld  Ave.  from  Orchard  St,  In 
tbe  dty  of  Elizabeth,  to  Richmond  St.,  In 
tbe  city  of  Plalnfleld,  as  the  same  appears 
widened  and  straightened  on  a  certain  map 
adopted  by  your  bonorable  body,  and  filed  In 
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the  county  cderk's  <^ce  on  July  14  last;  a 
double-track  street  railroad  in  Ordiard  St, 
In  tbe  dty  of  Elizabeth,  from  Westfleld  or 
North  Ave.  to  Morris  Ave.;  and  a  single-trade 
street  railroad  in  RIcbmond  St,  In  the  city 
of  Plalnfleld,  from  North  Ave.  to  Third  St., 
and  thence  in  Third  St  to  Watcbung  Ave.. 
with  a  siding  In  Third  St.  two  hundred  feel 
long,  extending  easterly  from  Watcbung  Ave. 
Tbe  motive  power  to  be  used  on  said  road  is 
electricity.  The  rates  of  fare  to  be  charged 
on  said  street  railroad  are  as  follows:  [Stat- 
ing the  rates.]  The  amount  of  money  to  be 
contributed  by  said  company  tor  defraying 
the  cost  of  Improving  said  public  highways, 
or  any  at  them,  as  indicated  In  part  on  tbe 
said  nup  adopted  by  your  honorable  body  on 
July  14  last  Is  $250,000,  and  taiterest  at.  4 
per  cent  for  ten  years  on  whatever  sum.  if 
any,  said  improvement  stialt  cost  In  excess  of 
said  sum  of  $200,000.  Payment  of  said  sum 
to  be  made  by  installments  as  required  by 
your  honwaMe  body,  as  the  conetructicHi  of 
the  street,  railroad  proceeds  In  each  munici- 
pality. The  amount  to  be  paid  annually  for 
the  franchise  is  $100.  [Other  terms  are  then 
stated.]  This  proposition  is  made  in  the  ex- 
pectatlon  that  the  franchise,  If  granted,  will 
be  for  the  term  of  seventy-five  years.  Seal- 
ed and  respectfully  submitted  by  order  of  the 
board  of  directors  of  the  Elizabeth  City  Horse- 
Railroad  Company  August  4,  ISOa  The  Eliz- 
abeth City  Horse  Railroad  Co.  [Seal],  by  John 
Kean.  Presldoit  Attest:  JT.  W.  Wbehu, 
Secretary." 

On  August  16.  1808»  this  proposition  was 
accepted  by  resolution  of  said  board.  Dpon 
ai^Ucatton  in  behalf  ot  said  board  tor  the 
condemnation  of  lands  In  the  township  of 
Union,  in  said  county,  necessary  for  widening 
of  Westfleld  or  North  avenue  and  after  no< 
tlce  and  procedure  not  questioned,  the  cir- 
cuit court  of  said  county  on  October  12,  1886, 
appointed  conunlssioners  to  make  an  estimate 
and  assessment  of  damages,  If  any,  that  will 
be  sustained  by  certain  landowners  named,  by 
tlie  taking  of  the  land  and  real  estate  de- 
scribed In  the  application.  Hannah  E.  Ran- 
dolph, Comle  G.  Blgelow,  David  D.  Irving, 
.ind  William  M.  Deutsch,  taxpayers  of  said 
county,  apply  for  a  writ  of  certiorari  to  re- 
move tbe  resolutions  of  the  chosen  freehold- 
ers, and  the  order  appointed  commlsslouera 
la  condemnation.  Tbey  all  own  land  along 
tbe  Hue  of  Westfleld  or  North  avenue,  but 
not  in  the  township  of  Union.  A  part  of  the 
lands  of  the  first  three  named  will  be  taken 
for  the  proposed  widening.  Annie  J.  Bron- 
son  applies  separately  for  a  writ  of  the  same 
purport  She  owns  laud  on  said  avenue.  In 
tbe  township  of  Union,  a  part  of  wblcb  will 
be  taken  for  the  proposed  widening,  and  Is  in- 
cluded in  the  proceedings  to  condemn.  By 
mistake,  her  father,  Joseph  M.  Bronsou,  la 
named  as  owner,  but  that  error  Is  waived. 
It  is  not  questioned  that  the  avenues  and 
streets  upon  wblcb  it  Is  proposed  to  construct 
a  street  railroad  are  public  highways  under 
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the  control  of  the  board  of  chosen  freeholders 
of  the  county  of  Union. 

Arsned  November  term.  1886»  before  LUD- 
LOW and  COLLINS.  JJ. 

Sherrerd  Depae,  for  applicants.  W.  R. 
Codington  and  Frank  Bergen,  for  defendants. 

COLLINS.  J.  I  win  present  and  discuss  In 
convenient  order  the  reasons  assigned  for  the 
allowance  of  writs  to  these  applicants: 

L  The  statute  Is  assailed  at  a  local  or  spe- 
cial law  regulating  the  Internal  affairs  of 
counties,  because  In  Its  second  section  It  ts 
«iacted  that  nothing  In  the  act  shall  be  con- 
stmed  to  aothorlze  the  construction  of  a 
street  railroad  on  any  puUlc  highway  on 
which  It  is  not  lawful  at  present  to  author- 
ise the  construction  of  a  street  railroad.  It 
Is  claimed  that  thereby  the  operation  of  the 
act  Is  restricted  to  public  highways  now  ex- 
isting upon  which  It  Is  lawful  to  authorize 
the  construction  of  a  street  railroad.  It  Is 
too  idaUi  to  need  argument  that  the  act  will 
operate  on  public  highways  hereafter  opened 
under  county  control,  or  otherwise  subjected 
to  such  control.  The  only  limitation  is  on 
the  power  to  authorlBe  construction  of  street 
Tanroadt  where  It  Is  not  now  lawful  to  aa- 
tiiorlie  their  construction.  This  limitation 
does  not  create  a  dass  of  countlea.  All  conn- 
tlea  are  equally  affected  by  it  All  may  ao- 
tborlae  construction  of  street  railroads  upon 
the  highways  now  or  hereafter  subject  to 
their  control,  unless  such  construction  Is  otb- 
erwlae  prohibited.  The  statute  does  not  re- 
moTe  existing  prohibitions,  If  any  there  be. 
We  see  no  objection  to  that  saving  clause,  al- 
thou^  In  point  of  fact  no  such  prohibition 
has  been  Indicated  to  ni.  Probably  the 
draftsman  of  the  act  had  In  mind  the  restric- 
tions on  the  location  of  street  railroads  con- 
tained hi  the  general  act  on  that  subject  8 
Gen.  St  p.  3220,  pi.  55.  It  was  as  compe- 
tent to  preserve  those  restrictions  by  Indirect 
reference  as  by  direct  Insertion  In  the  new 
act  It  Is  quite  clear  that  an  act  empower- 
ing any  county  to  authorize  the  constructtou 
of  street  railroads  subject  to  existing  restric- 
tions as  to  their  location  Is  a  general  law. 
The  case  falls  within  the  principle  declared 
In  this  court  and  affirmed  on  review,  that 
a  general  law  cannot  be  deemed  special  be- 
cause It  does  not  sweep  away  other  general 
laws.  Road  Commission  v.  Collector  of  Har- 
rington Tp.,  54  N.  J.  Law,  274,  23  Atl.  666, 
affirmed  55  N.  J.  Law,  327,  26  AU.  915. 

2.  The  power  to  condemn  is  challenged  be- 
cause of  the  direction  of  the  statute  that  the 
commissioners,  in  estimating  damages,  shall 
take  Into  account  the  benefits  conferred  by 
the  Unprovemrait  on  the  remainder  of  any  lot 
or  tract  of  land  partly  taken.  Except  as  to 
Hiss  Bronson.  this  challenge  Is  premature; 
but  she,  of  course,  has  a  right  to  be  heard. 
I  would  not  on  the  complaint  of  one  lot- 
owner,  check  so  Important  a  public  work  as 
that  projected,  even  If  I  thought  this  objec- 


tion debatable.  If  the  grant  of  power  to 
take  a  part  of  a  lot  In  one  ownership  la  un- 
constitutional, the  act  except  In  that  regard. 
Is  valid,  and  the  proceedings  should  not  be 
hindered;  while,  on  the  other  hand,  the  land- 
owner cannot  be  Injured  by  permitting  them 
to  go  on,  for  any  attempt  to  take  such  land. 
If  power  to  do  so  be  lacking.  Is  simply  fntlle. 
In  a  case  like  this,  I  would  relegate  the  land- 
owner to  the  defensive,  or,  at  most  review 
the  award.  But  I  think  that  such  objection 
Is  not  debatable  la  this  court  The  groni^ 
assigned  for  it  ure  (1)  that  under  oar  constl- 
tutloo,  compensation  for  private  property 
token  for  pnbllc  use  must  be  made  In  money, 
not  In  benefits;  and  (2)  that  the  challmged 
provision  of  the  stotute  Involves  an  assess- 
ment for  benefits  nneqnal  In  character.  The 
case  of  Carson  v.  Coleman,  11  N.  J.  Eq.  106. 
Is  dted  as  authority  for  the  first  proposition. 
That  decision  seems  to  rdate  only  to  general 
benefits,  and,  whether  ao  or  not  rests  on  the 
IHWtulate  that  compensation  must  precede  the 
taking.  Such  is  the  case  where  property  is 
taken  for  public  use  by  an  IndlvldQal  or  a 
private  corporation,  but  not  where  the  taking 
Is  by  the  state  Itself  or  a  pnbllc  corpora tJon. 
Thls  dUterence  Is  apparent  from  a  reading  of 
the  two  provisions  of  the  constitution  (arti- 
cle 1,  par.  16,  and  artide  4,  I  7,  par.  8),  and 
has  been  declared  by  this  court  Loweree  v. 
City  of  Newark,  88  N.  J.  Law,  151;  Wbeeln- 
V.  Board,  39  N.  J.  Law,  291.  But  In  any 
case  the  doctrine  does  not  exdnde  the  taking 
Into  account  of  special  benefito  to  lands,  a 
part  of  which  only  Is  taken;  for  those  ai^ 
as  much  Involved  In  the  ascertainment  of  the 
Just  compensation  of  the  constitution  as  are 
the  damages  to  such  lands.  How  that  com- 
pensation shall  be  paid  is  another  matt». 
That  snch  benefits  may  be  so  token  Into  ac- 
count has  been  declared  In  many  cases  In 
this  court  Snch  dedarations  In  Swayse  v. 
Railway  Co.,  86  N.  J.  Law,  295,  299,  Butler 
V.  (Commissioners,  39  N.  J.  Law,  685,  069,  and 
Crater  v.  Frltts,  44  N.  J.  Law,  374,  were,  in 
deed,  obiter  dicta,  and  perhaps  may  not  be 
sustainable.  In  their  full  extent,  when  applied 
to  a  toklng  by  a  private  corporation;  but  the 
decision  In  Loweree  v.  City  of  Newark,  ubi 
supra,  ta  explicit  as  to  a  taking  by  a  public 
corporation.  In  that  case  It  was  held  that 
the  legislature  may  constitutionally  provide 
that  an  assessment  for  benefits  arising  from 
a  street  opening  shall  be  set  off  against  any 
award  for  land  taken.  This  case  was  fol- 
lowed by  a  decision  directly  sustaining  the 
right  to  consider  special  ben^ts  on  such  a 
toklng,  and  disallowing  the  second  ground  of 
objection  urged  against  the  statute  sob  Ju- 
dice.  The  case  Is  Mangles  v.  Board,  55  N. 
J.  Law,  88,  25  AQ.  S22.  The  statute  involv- 
ed authorized  the  opening  of  a  public  road, 
and  directed  the  commissioners  "to  nuke  a 
Just  and  equitable  estimate  and  appralaemait 
of  the  compensation  and  damages  each  own- 
er  of  the  real  estate  and  land  to  be  taken 
wUl  sustain  by  reason  ot  such  taking,  con- 
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Blderlng  In  nidi  appraisal  the  condition  In 
■wblcli  each  owner's  parcel  will  be  loTt  after 
taking  80  mncb  thereof  as  will  be  necessary 
for  said  opening  and  the  benefits  that  will 
result  from  such  road  to  tiie  owner  or  own- 
ers of  such  land  and  real  estatb"  No  as- 
sessmuit  of  benefits  was  anthorlsed,  but  the 
cost  of  tiie  Improronent  was  to  be  bone  by 
the  connty  at  Uurge.  In  laying  the  road,  ex- 
isting highways  were  widened,  In  many  pla- 
ces on  one  side  only.  Prosecutors,  a  part  of 
whose  land  was  taken,  urged,  exactly  as  In 
the  case  now  before  ns,  that  special  benefits 
conld  not  be  constitutionally  considered  in 
estimating  comprasatton  for  property  taken, 
or  at  least  that  a  law  proTldlng  that  they 
should  be  considered  where  part  of  a  lot  was 
taken,  and  not  providing  for  an  assessment 
upon  all  pit^rty  benefited,  was  unconstitu- 
tional. This  court  construed  the  statute  as 
extending  only  to  present  special  benefits  re- 
flolting  (n>m  the  mere  legal  opening  of  the 
road  and  held  that  the  adopted  method  of 
ascertaining  compensation  to  the  landowner 
was  not  only  constitutional,  but  that  in  no 
other  way  conld  Just  compensation  be  ascer^ 
talned.  In  dellTering  the  i^lnlom  of  the 
court,  Mr.  Justice  Dixon  said:  "Just  compen- 
sation for  taking  part  of  an  entire  tract  of 
land  for  public  use  cannot  we  think,  be  as- 
certained without  consldei^  all  the  proxi- 
mate elTects  of  the  taking.  These  are  the 
withdrawal  of  the  i^art  taken  from  the  do- 
minion of  the  fcvmer  owner,  the  damage 
done  to  tiie  residue  by  the  separation,  and 
the  benefit  immediately  accmliv  to  the  resi- 
due from  the  derotion  of  the  part  taken  to 
m  public  use.  Just  compensation  is  ascer- 
tained by  combining  the  pecuniary  ralne  of 
all  these  facta.  If  any  be  excluded,  what  Is 
glTen  is  more  or  less  than  is  Just  The  value 
of  the  land  taken  la  no  more  essential  to  Just 
compensation  than  la  satisfaction  for  the 
damage  done  to  the  realdue,  nor  is  It  more  ex- 
empt from  diminution  on  account  of  the  ben- 
efits conferred."  This  reasonhig  seems  to  us 
unanswerable.  Equally  satisfactory  Is  this 
decision  as  to  the  second  ground  of  objection 
of  these  applicants.  Then,  as  now,  It  was 
argued  that  the  right  to  assess  land  for  bene- 
fits arising  from  monldpal  improvements  Is 
ft  branch  of  the  taxing  power  not  delegated 
to  the  commlBsIonen,  since  they  are  not  au- 
thorized to  levy  such  an  assessment,  being 
merely  agents  In  the  exercise  of  the  power 
of  eminent  domain;  and,  If  all  such  beneflts 
be  charged  against  the  value  of  land  taken 
and  damaged  under  the  latter  power,  the 
owner  of  such  land  will  pay  a  greater  por- 
tion of  the  cost  of  the  improvement  than 
would  be  exacted  of  him  under  the  taxing 
power,  while  upon  the  owner  of  other  lands 
sharing  equally  In  the  advantages  no  special 
burden  will  be  Imposed.  It  was,  and  Is  now, 
urged  that  an  award  made  under  such  condi- 
tions cannot  be  just.  On  this  subject  the 
learned  judge  said:  "That  a  right  to  cliarge 
landowners  for  special  beneflts  conferred  by 


a  municipal  improvement  pertains  to  the  tax- 
ing power  does  not  prove  that  a  similar  right 
may  not  belong  to  the  power  of  eminent  do- 
main. Sometimes  the  same  result  may'be- 
attalned  by  force  of  different  brandies  of  the- 
soverelgn  prerogative,  nius,  private  innp- 
erty  may  be  taken  for  public  use  under  the 
police  power  or  under  the  war  power  as  well 
as  under  the  power  of  eminent  domain.  And 
circumstances  may  readily  be  supposed  In- 
which  the  legal  claim  of  the  owner  for  com- 
pensation will  depend  upon  the  Section  of 
the  govemmoit  as  to  which  power  it  wilP 
exert  for  the  accomplishment  of  Its  ends. 
Under  the  taxing  pow»  Itself,  burdois  or 
very  dUtorent  weight  may  be  laid  upon  dif- 
ferent persons  tot  similar  benefits,  at  the- 
option  of  the  legislature,  l^e  expense  of 
opening  one  street  may  be  met  by  general 
tax;  the  expense  of  opening  another,  by  qw- 
dal  assessment  Hence  tiiere  Is  nothing  ab- 
normal in  Qie  fact  that  In  opening  a  public 
road  a  heavier  burden  may  be  laid  upon  a 
landowner  who  cmnes  within  the  reach  of 
eminent  domain  than  may  be  i^n  one 
whom  the  power  of  taxation  oiUy  can  affect 
Nor  does  this  Inequality  of  burden  render  the 
award  for  property  taken  unjust  The  par- 
ties to  this  transaction  are  the  puUlc  and  the 
landowner.  Between  them,  the  compensa- 
tion allowed  is  Just  The  generodty  of  tlie 
public  towards  other  owners,  sharing  In  the 
benefit  without  the  burden,  4oes  not  affect 
him  whose  land  Is  taken,  except  as  It  affects 
all  other  membera  of  the  conunnnlty.  No 
doubt  If  the  law  bad  dtoected  fliat  the  pow- 
er of  eminent  domain  should  be  employed 
conditionally,  on  pajrment  for  the  land  taken 
and  damaged,  without  deduction  fbr  ttie  ben- 
eflts, and  that  spechd  benefits  dundd  be  as- 
sessed under  the  taxing  power,  more  even- 
handed  Justice  might  have  been  done;  but  as 
It  directs  that  the  eminent  domain  be  vert- 
ed In  full  constituticmal  force,  «n  making 
compensation  deemed  Just  bi  view  of  benefit 
as  wdl  as  detriment  It  Is  for  the  conrte 
merely  to  see  that  the  legislative  mandate 
be  obeyed."  Counsel  fbr  the  applicants  con- 
cedes that  this  dedslott,  If  aitpllcable  Ui  this 
case.  Is  directly  counter  to  his  dalm,  but  ar^ 
gues  that  there  Is  a  distinction  that  rendera 
It  inapplicable.  He  contends  that  the  bene- 
fits to  be  taken  Into  account  as  conferred  by 
the  Improvement  Include  those  resulting  from 
the  construction  of  a  street  railroad,  but  It  I» 
clear  to  us  that  such  Is  not  the  case.  Hie 
word  'improvement"  in  the  connection  In 
which  It  occura  In  the  flrat  section  of  the 
statute,  signifies  only  the  proposed  widening, 
straightening,  or  change  of  location  of  the 
highway  shown  on  the  filed  map.  The  con- 
struction of  the  street  railroad  Is  a  matter  of 
Independent  and,  it  may  be,  subsequent  con- 
sideration. The  power  of  the  freeholdera  to 
Improve  the  highway  does  not  depend  upon 
their  ability  to  secure  the  construction  of  a 
street  railroad  thereon,  even  If  an  intention 
to  do  so  is  a  prerequisite  to  the.  exercise  of 
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sudi  power,  wblcb  I  by  no  meoDs  admit 
The  act  Imposes  many  condltlonB  precedent 
to  the  constractloo  of  the  railroad.  It  will 
not  do  to  say  tbat  these  must  all  be  met  be- 
fore the  highway  can  be  widened.  It  Is  fur- 
ther urged  that  we  should  allow  the  writs. 
In  order  that  the  court  of  last  resort  may  re- 
view the  Mangles  Case.  To  this  rather  nov- 
el suggestion  we  can  only  say  that  we  think 
that  decision  correct,  so  that  not  only  are  we 
confronted  by  the  doctrine  of  stare  decisis, 
but  also  by  our  own  deliberate  Judgment  that 
there  la  no  debatable  question  on  that  head. 
Under  snch  circumstances,  the  allowance  of 
a  writ  would  be  not  the  exercise  of  sound 
Judicial  discretion,  but  an  arbitrary  act  It 
Is  suggested  that  the  Mangles  decision  was 
Inconsistent  with  the  views  previously  ex- 
pressed by  Chief  Justice  Beasley  In  an  opin- 
ion reported  in  the  New  Jersey  Law  Jonmal 
for  November,  1886  (volume  9,  p.  333),  In  the 
case  of  King  t.  Duryee,  decided  by  the  court 
of  errors  and  appeals  at  March  term,  1886, 
and  reported,  without  opinion.  In  48  N.  J. 
Law,  372,  e  Ati.  624.  The  decision  reversed 
a  Judgment  of  this  court  upon  an  opinion  re- 
ported In  45  N.  J.  Law,  258,  and  implied  the 
invalidity  of  a  statute  there  interpreted.  The 
reason  aaaigned  by  the  chief  Justice  for  such 
invalidity  was  that  the  taxing  power  had  not 
been  exercised  in  aACordance  wltti  constitu- 
tional requirements,  aa  defined  In  the  Ajpens 
Case  1  and  other,  decisions.  In  two  particulars, 
Tlx.:  First,  the  burden  Imposed  bad  been 
unequally  distributed  upon  lands  of  the  same 
class;  and,  secondly,  the  distribution  of  a 
special  credit  In  the  asseasment  had  been  left 
to  the  will  of  the  commissioners,  aa  to  what 
lands  i^ould  receive  Its  advantage,  without 
any  staudard  being  provided  In  the  law  It- 
B^.  This  deliverance  does  not  bear  upon 
the  points  decided  In  the  Mangles  Case. 

3.  Tbe  resolution  of  July  U,  1898,  is  at- 
taclced  because  It  declaiies  an  intention  to 
"otherwise  Improve"  Westfleld  or  North  ave- 
nue, without  disclosing  the  nature  of  the  Im- 
provement It  wUl  be  time  enough  for  such 
disclosure  when  steps  shall  be  talcen  to  ef- 
fectuate the  Intention.  Tbe  reaolutlon  af- 
fords tbe  necessary  support  for  tbe  adver- 
tisement for  propositions  to  construct  and 
operate  &  street  railroad.  Direct  corporate 
action  will  be  needed  for  any  Improvement 
of  the  avenue  to  be  undertaken  by  the  coun- 
ty, under  section  4  of  the  a<;t. 

4.  Said  resolution  Is  also  attacked  because 
It  does  not  give  Information  of  the  matters 
to  be  stated  In  the  propositions  to  be  submit- 
ted thereunder.  This  was  not  necessary. 
The  statute  expressly  directs  what  shall  be 
stated  in  the  resolution,  and  Its  publication 
Is  all  the  notice  required.  The  statute  Itself, 
referred  to  by  Its  title  In  the  resolution, 
gives  the  requisite  Information  ct  wbat  the 
propositiona  muat  contain. 

5.  The  contract  with  tbe  BUzabeth  City 

1 37  M.  J.  Law,  415. 


Horse-RaJlroad  Company  Is  attacked  upon 
the  assertion  that  tbat  company  la  without 
legislative  authority  to  construct  or  operate 
a  street  railroad  on  Westfleld  or  North  ave- 
nue outside  of  the  city  of  BUzabeth.  As- 
suming this,  and  assuming  that  the  act  of 
1898  does  not  supply  that  authority  to  any 
person  or  corporation  contracting  with  the 
county,  we  cannot  see  tbat  the  applicants  for 
this  writ  have  any  standing  to  Impeach  the 
contract  The  county  has  ample  power  to 
provide  for  the  construction  of  tbe  railroad, 
and  If  It  does  so  by  contract  even  with  a  cor- 
poration having  otherwise  no  authority  tu 
operate  It,  the  railroad  will  not  be  a  nul- 
sauce,  and  no  private  right  of  any  landowner 
will  be  Invaded.  It  Is  claimed  that  as  tax- 
payers, the  applicants  have  an  interest  to  be 
heard  on  this  question;  and  we  are  referred 
to  the  case  of  Lewis  t.  Board,  56  N.  J.  Law, 
41G.  2S  AtL  658,  as  a  precedent  That  case 
upheld  a  certiorari  by  a  taxpayer  removing  a 
resolution  of  a  board  of  chosen  freeholders 
permitting  the  use  of  a  bridge  by  a  railway 
company  in  a  ^>eclfled  way,  when  the  com- 
pany was  without  legislative  power  to  oper- 
ate Its  road  In  that  manner.  It  was  shown 
that  there  was  danger  of  Injury  to  tbe  bridge, 
and  this  court  held  tbat  a  taxpayer,  who  was 
subject  to  taxation  for  the  maintenance  of 
the  bridge,  might  Invoke  a  review  of  the  mu- 
nicipal action  because  It  might  lead  to  such 
taxation.  In  the  case  in  hand  It  is  evident 
that  the  contract  with  tbe  railroad  company 
Is  beneflclal  to  the  county,  and  cannot  lead 
to  Increased  taxation.  Tbe  ^pUcattons  are 
denied*  with  costi. 


STTATB  (DAT,  Prosecutor)  t.  UAXOB,  KIC 
OF  MOBBI8T0WN. 

(Supreme  Court  ot  N«w  Jeraay.  Dec  6^  1B0&> 

ClTIBB-^IXOORPOB&TBD  ToWITS. 

An  act  entitled  "An  act  concerning  cities.'* 
approved  Mardi  10,  1680,  does  not  apply  ta 
Morriatown,  which  is  incorporated  as  a  "town" 
by  an  act  of  tbe  legislature  passed  in  1SB6. 
(Syllabus  by  the  ConrU 

CertliNrarl  by  tbe  etate,  ca  the  prosecution 
of  Edward  A.  Day,  to  the  mayor  and  board 
of  aldermen  of  Morrlstown  to  review  a  res- 
olution of  the  board.   Reeoliitlon  let  aside. 

Argued  June  tem,  1898,  before  I>BPU£, 
VAN  SYCKEL,  and  OARRISON,  JJ. 

Edward  A.  Day,  pro  bb.  S.  H.  Little,  for 
defendants.  ' 

VAN  SYCKEL,  J.  Morrlstown  was  Incor- 
porated as  a  "town"  by  an  act  of  tbe  legis- 
lature passed  In  1865.  P.  L.  1860,  p.  819. 
Tbe  proceedings  which  the  prosecutor  has 
caused  to  be  certified  Into  this  court  for 
review  were  taken  by  Uie  mayor  and  alder- 
men of  Morrlstown  under  an  act  entitled  "An 
act  concerning  cities,"  approved  March  10, 
18S0.   2  Gen.  St  p.  194%  |  IOl   Unleae  this 
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act  applies  to  Incorporated  *M:o-wTia"  as  well 
u  to  "cities,"  the  action  taken  by  thB  de- 
fendant municipality  in  pursuance  of  It  Is 
without  authority,  and  must  be  set  aside. 
It  is  restricted  in  Its  title  and  by  Its  terms 
to  "cities,"  and  can  be  extended  to  "Incor- 
porated tovnis"  only  by  construction,  by  Im- 
puting to  the  legislature  an  Intention  to  give 
It  that  enlarged  scope  and  purpose.  The 
question  Involved  can  be  solved  by  reference 
to  various  other  acts  passed  at  the  legis- 
lative session  of  1880.  An  act  was  approved 
February  19,  1880  (P.  L.  p.  40),  expressly 
glvlnir  to  town  councils  and  township  com- 
mittees certain  specified  powers.  An  act  was 
approved  March  3,  1880  (P.  L.  p.  106),  enti- 
tled "An  act  to  authorize  the  erection  of  city 
halls  In  cities  of  tills  state  which  are  not 
the  owners  of  buildings  nsed  as  such  halls." 
No  reference  Is  made  In  the  body  of  the  act 
to  "towns."  An  act  was  approved  March  4, 
1880  (P.  L.  p.  112),  entitied  "An  act  author- 
izing tile  Incorpwated  cities  and  towns  of 
the  state  to  pay  their  firemen  and  policemen 
disabled  while  in  the  dlachai^e  of  their  pub- 
lic duties,  a  reasonable  compensatiMi  during 
the  time  they  are  so  disabled."  On  the  same 
day  last  mentioned  an  act  was  approved  en- 
titied "An  act  cimcernlng  cities,"  in  which 
tbe  word  "town"  does  not  occur.  P.  L.  1880, 
p.  118.  On  the  aame  day  an  act  with  a  like 
title  wfcs  passed,  in  wbidi  there  Is  no  ref- 
erence to  "towns."  P.  L.  1880,  p.  114.  On 
the  lOtli  of  March,  1880,  an  act  was  passed 
in  relation  to  taxes  assessed  In  any  town, 
city,  or  municipality  in  this  state.  P.  L.  p. 
157.  On  the  same  day  the  act  in  question 
in  this  case,  entitied  "An  act  concerning 
cities,"  was  approved.  P.  L.  1880,  p.  172. 
From  these  references  it  is  apparent  that  the 
legislature  ot  1880  did  not  use  the  words 
"cities"  and  "towns"  interchangeably,  but 
that  each  of  those  terms  was  employed  with 
a  distinct  and  definite  meaning.  When  the 
legislative  action  was  directed  to  making  pro- 
vision for  "cities,"  the  word  "cities"  alone 
was  used  In  the  tltie  and  body  of  the  act; 
when  the  legislation  was  Intended  to  apply 
to  "towns,"  the  word  "town"  alone  was  used; 
and  when  the  legislative  purpose  was  to  ex- 
tend the  enactment  to  both  towns  and  dties, 
it  was  so  expressly  declared.  There  Is  noth- 
ing in  the  act  upon  which  the  municipal  ac- 
tion In  this  case  Is  baaed  which  Indicates  an 
intention  on  the  part  of  the  legislature  to 
embrace  within  Its  operation  municipalities 
other  than  "cities"  in  the  strict  sense  of  that 
word.  Whether,  under  Its  titie,  it  could  be 
made  applicable  to  cities,  may  be  question- 
able. The  conclusion  to  be  reasonably  drawn 
from  the  course  of  legislation  is  that  this 
act  was  intended  to  apply  to  cities  only,  and 
not  to  incorporated  towns.  If  the  act  bad 
been  for  towns,  the  legislature.  It  Is  to  be 
presumed,  would  bare  so  declared,  as  It  did 
in  other  cases  to  which  reference  has  been 
made.  The  resolution  certified  Into  this  court 
must  be  Mt  aalde,  with  cmta. 


VAN  WART  V.  VAN  WART. 
(Court  of  Cbaacery  of  New  Jers^.   Dec.  IS; 

1898.) 

DiToacB— Dbbbrtion— Wrbn  Obstinatb. 

A  wife's  desertion  Is  not  obstinate,  within 
the  statute  providing  that  a  divorce  may  be 
decreed  for  willfnl,  continued,  and  obstinate  de- 
sralion  for  two  years,  where  the  husband  was 
partially  to  blame,  and  where  he  made  no  ef- 
fort to  prevent  her  goiog  on  the  day  of  her* 
departure,  nor  any  subsequent  effort  to  Induce- 
her  to  return,  though  they  met  several  times- 
thereafter  on  friendly  terms. 

Petition  by  Bills  S.  Van  Wart  against  Sarah* 
Ann  Van  Wart  for  a  divorce.  Dismissed. 

W.  D.  Snow,  for  petitioner.   Hamell  & 

Fallon,  for  defendant 

STEVENS,  V.  0.  It  seems  to  me  plain  that 
the  desertion  In  this  case,  though  It  may  have 
been  willful,  was  not  "obstinate."  It  was- 
not  persisted  In  against  the  effort  or  Influ- 
ence of  the  husband  to  bring  It  to  an  end. 
Obstinate  persistence  on  the  part  of  the  wife 
was  wanting,  because  the  advances  or  con- 
cessions which  the  husband,  as  a  Just  msn, 
ought  to  have  made  to  terminate  it  were 
also  wanting.  Such  advances  and  conces- 
sions were  the  prerequisite  of  any  obstinate 
persistence  against  them.  I  hav^  in  thus 
stating  the  matter,  followed  the  language  of 
Bowlby  V.  Bowlby,  26  N.  J.  Eq.  406,  a  case 
affirmed  by  the  court  of  appeals  fbr  the  rea- 
sons given  by  Vice  Chancellor  Dodd,  and  a 
case,  too,  which  seems  to  me  to  express  more 
accurate^  than  any  other  In  our  Reports  the 
true  meaning  of  the  word  "obstinate"  as  used 
In  the  statute,  which  provides  that  divorce 
may  be  decreed  "for  willful,  continued  and 
obstinate  desertion  for  tiie  term  of  two  years." 
In  considering  what  effort  or  concession  must 
be  made  In  any  given  case,  the  conduct  of 
the  parties  towards  each  other  must  be  con- 
sidered. It  it  obvious  that  more  effort  and 
concession  will  be  required  of  one  whose  con- 
duct actually  produces  or  contributes  to  pro- 
duce the  desertion  than  of  one  who  is  blame- 
less. If  the  party  deserted  is  not  In  fault, 
and  an  effort  to  induce  tbe  deserting  party  to 
return  would  probably  prove  unavailing.  It' 
need  not  be  shown.  Trail  v.  Trail,  32  N.  J.. 
Eq.  281.  In  general.  It  may  be  said  that  that 
desertion  is  to  be  adjudged  obstinate  which - 
has  resisted  such  effort  or  concession  as  the 
party  alleging  desertion  ought  under  the  par- 
ticular circumstances  of  the  case,  to  bare 
made  to  bring  It  to  an  end. 

Applying  this  rule  to  tbe  facts  ot  the  prea- 
ent  case,  while  it  must  be  admitted  that  the 
defendant's  conduct  In  leaving  the  petitioner 
cannot  be  Justified.  It  must  also  be  admitted 
that  the  petitioner  was  not  without  fanlt  him- 
self. The  manner  in  which  he  dismissed  his 
wife's  boarder,  and,  after  a  short  absence  on 
her  part,  his  hasty  publication  in  the  local 
newspapers  of  a  notice  that  he  would  not  bo 
responsible  for  her  debts,  most  have  been 
offensive  to  her,  and  must  hava  tuded  to  in- 
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-finoice  her  snbseaoent  action  In  leaving.  On 
tiie  daj  of  lier  departure,  lie  stood  by  without 
■asking  her  to  stay.  Under  these  circumstan- 
ces, according  to  the  cases,  It  was  the  hus- 
band's duty  to  make  a  bcma  fide  effort  to  In- 
duce his  wife  to  return.  Cornish  v.  Comlah, 
23  N.  J.  Bq.  208;  Bowlby  r.  Bowlby.  supra; 
Meldowney  t.  Meldowney,  27  N.  J.  Bq.  329; 
Taylor  v.  Taylor,  28  N.  J.  Bq.  207;  Bltten- 
house  T.  Rltteuhonse.  29  N.  J.  Bq.  274;  Belden 
T.  Belden,  33  N.  J.  -  Bq.  M;  Schanck  t. 
Schanck,  Id.  364;  Herold  t.  Herold,  47  N.  J. 
Bq.  210,  20  AtL  375;  Cblpchase  v.  Cfalpchase, 
4S  N.  J.  Bq.  64S,  22  Atl.  S8S;  Id.,  49  N.  J. 
Bq,  594.  26  Atl.  46a  Her  desertion  could  not 
become  obstinate  until  this  effort  was  made. 
But  he  made  no  effort  wbaterer.  After  she 
had  gone,  they  met  two  or  three  times  on 
friendly  terms.  On  one  of  these  occasions 
they  dined  together  at  the  honse  of  a  mutual 
friend.  Neither  thai  nor  at  any  other  time 
did  the  petitioner  suggest  a  reunion.  If  the 
«Tldence  does  not  indicate  that  the  separation 
was  agreeable  to  both  parties,  and  existed  by 
the  tacH  consent  of  both  parties,  It  at  least 
shows  that  the  husband  did  not,  by  word  or 
act,  seek  to  put  an  end  to  it  by  any  advances 
on  his  part.  The  petition  should  be  die- 
missed,  with  costs. 


DBLAWARB.  Ij.  ft  W.  R.  CO.  T.  BREOEBN- 

BIDGE  et  aL 
{Court  of  Chancery  of  New  Jersey.   Dee.  10, 
1S98.) 

EqciTT— JORIHIIOTION— IkJUNCTIOM— JUDGHBXT- 
EiBCTllSNT— RK8  Judicata. 

1.  Equity  has  jurisdiction  to  enjoin  one  from 
using  pipes  for  traDsportinK  oil  across  a  rail- 
road iiRnt  of  way,  where  the  pipes  extend  un- 
derneath the  tracks,  without  the  owner's  con- 
sent. 

2.  In  a  suit  to  enjoin  the  use  of  another's 
land,  defendant  Is  estopped  from  asserting  a 
rieht  to  use  It  under  a  license,  evidence  of 
wnlch  had  been  admitted  and  considered  no 
defense  under  the  general  issue  in  a  prior  action 
of  ejectment,  as  the  judgment  would  conclu- 
sively  settle  the  rights  of  the  parties  under  the 
license,  thoagb  oroinailly  evidence  of  such  a 
license  is  inadmissible  under  the  general  issue. 

8.  A  Judraient  in  ejectment,  decidinK  that  a 
certain  deed  did  not  confer  on  defendant  a  right 
to  lay  pipes  through  plaintiff's  land,  settles  the 
question  as  to  the  lenal  effect  of  the  deed,  as 
«  question  of  law.  thereby  precluding  defendant 
from  asserting  any  right  under  the  deed  in  a 
suit  to  enjoin  the  flow  of  oil  through  the  pipes. 

Bill  by  the  Delaware,  Lackawanna  &  West- 
ern Railroad  Company  against  Harry  W. 
Breckenrldge  and  others.  On  final  hearing 
after  trial  of  title  at  law,  and  application  for 
permanent  injunction.  Decree  for  complain- 
ant 

G.  G.  Parker,  for  complainant  Henry  S. 
Hairis  and  John  fil.  Roeeberry,  for  defendants. 

EMERY,  V.  O.  Thla  blU  was  filed  to  compel 
the  removal  of  Iron  pipes  laid  by  defendants, 
under  lands  crossed  by  complainant's  railroad, 
and  to  wliitA  lands  complahuuit  a  le- 


gal title,  onder  a  deed  tfiren  by  <nie  Stewart 
to  the  complainant's  predecessors  In  title.  The 
pipes  were  Intended  to  be  used  In  the  transpor- 
tation of  oil  across  the  state,  and  as  a  part  of 
the  pipe  Une  of  defendants,  constructed  from 
the  Delaware  river  for  that  purpose.  The  bill 
was  filed  Immediately  after  the  pipes  woe 
laid,  and  after  the  removal  of  the  pipes  by 
complainant  had  been  forcibly  resisted  by  de- 
fendants, but  before  the  use  of  them  tar  oil 
transportation;  and  the  bill  songht  also  an  In- 
junction against  the  use  of  the  pipes  for  the 
transportation  of  olL  The  answer  of  the  de- 
fendants denied  the  legal  title  of  the  complain- 
ant to  the  locua  in  quo,  and  set  up  on  its  part 
I^al  title  to  the  lands  In  which  the  pipes  were 
laid,  under  title  from  Stewart  acquired  anbse- 
qnently  to  complainant's  deed,  and  also  claim- 
ed the  legal  right  to  lay  the  pipes  in  qoestloa 
by  virtue  of  an  agreement  contained  In  Stew- 
art'a  deed  to  the  company.  This  agreement 
provided  for  the  erection  by  the  company,  on- 
d»  the  railroad,  "of  a  suitable  wagon  road  or 
crossing,  *  *  *  so  as  to  enable  said  Stew- 
art to  travel  and  cross  freely  between  his 
lands  on  each  side  of  said  granted  pronlaea." 
Defendants  had  acqolred  Stewart's  title  to  the 
lands  on  each  side  of  the  crossing  In  qaestkm, 
and,  by  their  answer.  In  addltlm  to  the 
title  to  the  lands  covered  by  the  crossing,  t>y 
the  deeds  covering  the  crossing  Itself,  dalmed 
also  the  right  to  lay  the  idpes  In  qnesthA,  as 
succeeding  to  Stewart^s  rights  to  a  .crossing, 
under  his  deed  to  the  company.  The  defend- 
anta  admitted  in  their  answer  tiiat  the  pipes 
were  Intended  for  the  transportation  of  oil.  and 
asserted  that  they  did  thia  "as  of  their  lawful 
right"  On  the  hearing  of  the  cause,  It  was 
directed  that  the  complainant  bring  an  action 
at  law  against  the  defendants  ^fondling  the 
laying  of  said  pipes,  at  the  entry  upon  or  oc- 
cupation of  the  crosalng,  at  any  part  thereof, 
for  that  purpose,  or  the  use  of  the  said  pipes 
for  the  transportation  of  oil,  or  any  other  pur- 
pose," and  that  the  cause  stand  over  until  aft- 
er judgment  In  the  action  at  law.  No  direc- 
tion waa  glT»  as  to  the  form  of  tite  action. 
Complainant  bron^t  an  action  of  tort.  In  the 
nature  of  trespass  quare  dausum  fr^t  one  of 
the  acts  of  trespass  alleged  being  the  laying 
of  the  two  lines  of  pipe.  The  defendants  plead- 
ed only  the  general  Issue.  It  appears  by  the 
proceedings  at  the  trial,  which  have  been  put 
in  evidence  on  this  hearing  as  part  of  the  rec- 
ord, that  the  defendants  put  In  evidence  the 
deeds  under  which  they  claimed  title  under 
Stewart  to  the  crossing  Its^,  and  also  the 
deeds  under  which  they  claimed  title  to  the 
lands  on  each  side  of  the  crossing.  All  of  the 
deeds  were  admitted  after  objection  by  the 
plaintiff's  counsel  that  the  defense  of  title 
should  have  been  specially  {rieaded.  In  order 
that  on  the  return  of  the  record  to  this  court 
It  might  appear  on  the  record  ttiat  the  title 
was  tried.  The  objection  was  overruled,  on 
the  ground  that  title  in  trespass  ml^t  be  prov- 
ed by  defendants  under  the  geaual  Issue,  and 
all  of  the  deeds  were  admitted  over  ttie  pl^ 
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dflTs  objection.  No  special  objection  to  the  ad- 
mlBBion  of  any  of  the  deeds  seems  to  have 
been  made  at  the  trial  by  the  plaintiff,  on  the 
ground  that  Jnstlflcatlon  or  license  for  laying 
the  pipes,  under  the  title  conveyed  by  the  deeds 
for  the  lands  on  each  side  of  the  crossing, 
coold  not  be  proved  under  the  general  issue. 
These  deeds  beii^  admitted,  and  behig  there- 
foru  before  the  court  and  Jury  for  all  the  legal 
purposes  of  tiie  trial,  defendants'  counsel  re- 
quested the  court  to  charge  the  Jury  that  the 
laying  of  pipes  and  the  transportation  of  oil 
therein  was  within  the  stipulation  of  the  deed 
of  Stewart  as  to  a  crossing.  The  court  de- 
cUoed  BO  to  charge,  and  charged  that  the  res- 
ervation was  of  a  right  of  passage  to  and  fro 
over  the  surface  of  the  ground,  and  did  not 
entitle  the  grantor  or  his  assigns  to  occupy  ex- 
clusively any  iwrtlon  of  the  land  conveyed,  ei- 
ther on  the  surface  or  under  It.  To  this  charge 
exception  was  taken  by  defendants,  as  also 
to  the  charge  directing  a  verdict  for  the  plain- 
tiff. Judgment  being  entered  on  the  verdict,  a 
writ  of  error  to  the  court  of  errors  and  ap- 
peals was  taken;  and,  on  the  application  of 
the  complainant  for  an  Injunction  pending  the 
appeal,  the  cause  was  further  directed  to  stand 
over  to  a  day,  waiting  the  decision  on  appeal. 
The  Judgment  being  affirmed,  complainant 
now,  apon  the  whole  record  and  the  evidence 
now  Introduced  (by  stipulation),  that  the  pipes 
are  bn  actual  use  by  defendants  for  the  trans- 
portation of  oil,  moves  tor  final  decree  of  in- 
junction. Defendants  oppose  snch  decree  up- 
on two  grounds: 

First.  That  the  court  of  equity  has  no  Juris- 
diction. This  want  of  Jurisdiction  Is  claimed 
for  the  reason  that  the  complainant's  title  and 
rights  are  purely  legal,  and  that  for  their  pro- 
tection It  has  ample  remedy  at  law.  It  Is  con- 
tended that  ejectment  for  the  pipes  would  give 
fun  relief.  But  while  ejectment  for  the  pipes,  or 
the  removal  of  the  pipes  by  complainant  Itself 
froDQ  its  lands^  would  afford  relief.  If  the  pipes 
were  still  unused,  as  they  were  when  the  case 
was  first  set  down  for  hearing,  It  Is  clear  that 
only  a  court  of  equity  can  now  protect  com- 
plainant In  the  possession  of  Its  property.  The 
Injury  to  complainant  which  now  requires 
equitable  relief  Is  the  use  of  the  pipes  by  de- 
fenaants  for  transporting  oil,— a  use  which  was 
only  threatened  when  the  bDl  was  filed,  but 
which  now  exists.  No  process  of  the  court 
of  law,  nor  any  legal  action  by  complainant 
(which  must  be  confined  to  Its  own  lands), 
can  remedy  the  Injury  of  the  continual  use  of 
Its  lands,  and  the  invasion  of  Its  proprie- 
tary rights,  by  acts  committed  by  defendants 
on  tbeir  own  lands.  Unless  the  flow  of  oil 
■cross  the  complainant's  lands  Is  prevented, 
complainant's  rights  In  its  lands  are  not  fully 
protected;  and  the  only  process  by  which  such 
flow  of  oD  from  the  defendants'  lands  across 
complainant's  can  be  stopped  Is  by  an  Injunc- 
tion against  defendants,  forbidding  the  use  of 
the  pipes  In  the  crossing  for  this  or  any  other 
purpose.  Cktmplalnonf  8  bill  was  properly  filed 
In  antldpatton  of  this  tiireatened  use,  and  to 


prevent  It,  If  unlawful;  and  the  defendants, 
after  the  filing  of  the  bill,  undertook  the  use  of 
the  pipes  upon  the  risk  that,  if  complainant's 
legal  title  was  established,  the  equitable  relief 
by  Injunction  on  final  hearing,  as  prayed  by 
the  bill,  would  be  allowed  against  the  use  of 
the  pipes,  under  the  claim  of  right  which  was 
asserted  by  the  answer,  and  actually  exercised 
pending  the  suit  and  at  the  time  of  final  hear- 
ing. This  case,  as  now  presented  on  final 
hearing,  belongs  to  the  class  where  the  legal 
title  is  directed  to  be  settled  at  law,  as  a  ques- 
tion preliminary  to  the  ultimate  relief  purely 
equitable,  founded  on  that  legal  title  when  es- 
tablished, and  is  distinguished  from  the  class 
of  cases  dted  by  defendants'  counsel,  where 
the  whole  scope  of  the  procf^dlngs  In  equity 
is  the  settlement  In  the  first  Instance  of  a  dis- 
puted legal  title,  and  there  Is  no  inadequacy 
In  the  legal  remedies. 

The  second  ground  nrgeA  against  the  relief 
by  injunction  Is  that  the  question  of  defend- 
ants' right  to  lay  Che  pipes  under  the  agree- 
ment for  crossing,  contained  In  Stewart's  deed 
to  the  company,  was  not  settled  In  the  action 
at  law.  It  Is  claimed  that  snch  right,  if  It  ex- 
isted, was  not  a  defense  admissible  under  the 
general  Issue,  but  could  be  tried  at  law  only 
imder  a  special  plea  of  license  or  Justification; 
and  it  is  therefore  argued  that  this  question 
has  not  been  tried  on  the  action  at  law,  and  Is 
still  an  open  question  here.  This  objection 
cannot  prevail  In  the  first  place,  although  the 
general  rule  In  courts  of  law,  as  to  the  ad- 
mission, under  the  general  issue,  of  evidence 
of  acts  showing  Justification,  may  be  as  stated, 
yet  the  record  shows  that  in  this  putlcular 
case  the  defense  of  Justification  or  license  to 
defendants,  as  the  owners  of  adjoining  lands, 
was  In  fact  admitted  by  a  court  of  law  under 
the  general  Issue.  I  must  therefore  consider 
it  as  the  law  of  this  case,  conclusively  settled 
by  a  court  of  law,  that  the  rights  of  defendants 
to  a  crossing  under  their  deeds  were  tried,  and 
properly  tried,  under  the  general  Issue.  And 
when  it  la  also  considered  that  these  deeds  for 
the  lands  on  the  sides  of  the  crossing  (which 
were  admissible,  so  far  as  I  can  see,  solely  for 
the  purpose  of  Justifying  the  trespass)  were 
offered  by  defendants,  and  admitted  over  com- 
plainant's objection,  that  the  defendants  set 
up  a  clahn  to  license  under  the  deeds,  and  that 
the  court,  on  defendants'  request,  both  at  the 
trial  and  on  error,  considered  and  ruled  on  the 
defense  of  justification  or  license  raised 
these  deeds,  as  properly  In  the  case,  the  con- 
tention of  defendants  on  this  hearing,  that 
their  claim  of  a  crossing  right  was  not  tried 
and  settled  in  the  action  at  law,  must  be  over- 
ruled, as  not  well  founded  In  fact,  and  as  con* 
trary  to  the  doctrine  of  estoppel  In  such  cases. 
Ruckelahaua  v.  Oehme,  48  N.  J.  Eq.  436,  22 
AtL  184;  Borcherling  r.  Rucltelshaus  (Err.  & 
App.  1892)  49  N.  J.  Eq.  340,  24  Atl.  547.  In 
this  case  It  was  held  (49  N.  J.  Eg.  a42.  24  Atl 
&47)  that  the  action  of  the  trial  Judge  ototuI- 
li^,  on  plaintiff's  motion,  evidence  of  acts 
tending  to  show  an  estoppel,  as  not  admissible 
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at  law,  established  swdi  roUng  as  Qte  law  •f 
that  case  and  between  the  parties,  oa  the 
qnestfon  of  Its  admlsslblUtT  at  law.  and  that 
the  plaintiff  could  not  afterwards,  ta  a  court 
of  equity,  auccessfoUy  Insist  that  the  defense 
was  admissible  at  law. 

The  defendants  therefore  appear  to  have 
had,  on  this  trial,  their  trial  by  Jury  on  the  le- 
gal rights  set  up  In  tbelr  answera;  and  the 
protection  of  this  constltatlonal  right  does  not 
require  another  trial  In  another  action. 

Inasmuch  as  the  equitable  Jurisdlctlcm  in 
this  case  la  based  oa  the  necessity  of  protect- 
ing a  legal  right  by  injunction,  because  all  le- 
gal remedies  are  Ineffectual,  complalnaDt  has 
the  right  to  an  Injunction  when  the  legal  right 
is  sufficiently  establlsbed.  For  this  purpose 
the  opinions  delivered  In  the  court  of  errors 
and  anieals  by  direction  of  the  court,  upon  the 
construction  of  Stewart's  deed  to  complainant, 
both  as  to  the  nature  of  the  title  conveyed  to 
the  company  and  as  to  the  nature  of  the  cross- 
ing rights,  settle  the  question  of  the  coostme- 
tlon  and  legal  effect  of  this  deed.  The  ded- 
slon  settles  these  questions  as  questkHU  of  law, 
and  Oils  decision  la  not  only  binding  on  this 
court,  but  must  be  considered  as  so  settling  the 
construction  and  operation  ot  the  deed  as  to 
relieve  the  complainant  from  farther  settling 
at  law  the  rights  of  defendanta  under  the 
deeds  which  have  been  set  up  ta  their  an- 
•wer. 

Upon  the  whole  case,  1  eondnde,  Iberefore, 
that  the  defendants  are  entitled  to  an  tnjunc- 
tloai  as  prayed,  against  the  we  of  (3ie  [Apes  for 
the  transportation  of  oSl  across  the  lands  In 
question,  or  any  other  pocpose.  Oonplalnant, 
at  the  bearing,  applied  for  a  mandatory  tn- 
Jnnctloo  compelling  the  removal  of  the  pipes 
\sj  defendants,  bat  this  application  was  sub- 
sequently withdrawn.  The  form  of  decree 
wm  be  Mttled  CD  notice,  If  neoeaary. 


BTATB  (BOSBLIi,  Prosectttoi)  T.  BUCK, 
Collector. 

(Sopretne  Court  of  New  Jersey.  Dee.  7,  1898.) 

TUUTIOS— ASSBBSMBXT—  DSDBOTIOITB. 

The  receiver  claimed  of  the  assessor  of 

taxes  deduction  for  mortRatfefl,  which,  it  is 
admitted,  existed  upon  the  property  of  the  com- 
pany on  the  20th  of  May.  1897.  the  day  to 
which  the  assessment  related.  The  sssessor 
did  not  question  the  existence  or  validity  of  the 
mortgages,  or  demand  a  claim  In  writing  or  un- 
der oath,  but  refused  to  allow  the  deduction. 
BeU,  that  the  asseasor  ^oald  have  allowed  the 
deduction,  and  that  the  prosecutor  is  entitled 
to  have  it  made,  under  the  direction  of  the 
court. 

(Syllabus  bf  the  Court) 

Certiorari  by  John.  T.  Boadl,  recelvw  of  the 
A.  A.  Zimmerman  Manufacturing  Company, 
against  Andrew  J.  Buck,  collector  of  the 
township  of  VreeboVL  Judgment  for  peti- 
tioner. 

Argued  June  term,  1898.  before  DSPUB, 
VAN  SYCKEL,  and  OARBISON,  JJ. 


A.  OL  nartilioni,  for  piuawftei.  BidlC  T. 
Lawrence  and  A.  A.  Obambei^  tot  tftfend- 
ant 


VAN  STCKBIs  J.  The  swiFiwiiw  of  the 
townefaip  of  ii^reehold,  In  the  year  1867,  as- 
•essed  Boadl,  aa  recover,  for  the  pr<^r^ 
ot  tte  Hid  coDipu^,  aa  ft^owm: 

Real  estate  f  4,000  00 

Machinery    2,024  00 

Office  furniture  and  fixturea   4iKt  t^i 

Materials    6i,638  00 

912.063  00 

The  aisesam»t  was  made  In  accordance 
with  the  statute  aa  of  May  20^  1807,  but  the 
asaesament  In  fact  was  made  In  July,  1897. 

It  appears  by  a  statement  of  tacts  agreed 
upon  by  the  parties  that  In  Jvly,  1897,  the 
Zimmerman  Company  waa  Indebted  aa  fol- 
lows: (1)  A  mortgage  on  the  real  estate  of 
the  company,  i^ven  to  tme  Beed,  a  reatdent 
of  Ifonmonth  county,  for  $2,000,  dated  April 
Q,  1888,  duly  recOTded;  ijt)  a  mortgage  on 
the  real  estate,  glvoi  to  Qeaaor  Brown,  ot 
said  county,  tor  fl,O0O,  dated  Fetewuy  11, 
1885,  and  duly  recorded;  (3)  a  chattel  mwrt- 
gage,  dated  May  19,  1897.  to  A.  A.  Johneoo. 
of  Freehold,  N.  J.,  for  the  anm  of  91,000:  (4> 
a  mortgage  on  real  and  personal  property, 
dated  May  21, 1897,  for  »5,683.  It  there  was 
any  unsecured  liadebtedness.  It  does  not  ap- 
pear In  the  case  when  it  waa  ctutiacted,  ar 
what  waa  the  amount  of  ft  At  the  time  ef 
the  asaessment  the  proeecut»r  aniUed  to  the 
assessor  to  have  these  mortgage  debti  de- 
ducted from  the  aasesaed  valne  of  the  pn^ 
erty  of  the  company. 

The  act  of  Aprn  17,  1870  (Bevlalon.  p.  1183. 
pL  100),  provMea:  "That  hereafter  no  aaort- 
gage  or  debt  aecnred  thoret^  dull  be  as- 
sessed for  taxaCUm  unleaa  a  dedactloa  there- 
for shall  have  bew  claimed  b7  the  owner 
of  the  land  and  allowed  by  the  aaaesaor." 
This  ^vision  waa  amended  March  38^  1883 
(3  Gml  St  p.  3319,  pL  198),  to  read  aa  fol- 
lows: "That  hereafter  no  mortgage  on  real 
or  personal  pr«verty,  or  both,  whettier  given 
by  Indlvlduala  or  corporatlona.  on  Ibe  debt 
secured  by  such  mortgage,  shall  be  aaaeased 
for  taxation  nnlesa  a  deduction  thec^or  ahall 
have  been  claimed  by  tike  ownn  ct  ancb 
mortgaged  property,  and  allowed  by  the  aa- 
sessor."  When  deduction  la  claimed,  the  mort- 
gage is  assessed  In  the  taxhig  dlatzlct  wboe  the 
property  Is  taxable. 

It  further  appears  from  the  statement  of 
fiicts  agreed  upon  that  the  recdver  made  a 
verbal  claim  to  the  assesaor  that  these  mort- 
gages should  be  deducted,  stating  the  date 
and  amount  of  each  mortgage,  and  the  name 
of  the  holder,  offering  at  the  same  time  to 
give  a  statement  In  writing,  and  that  the 
assessor  did  not  quesUtm  the  correctnesa  of 
the  statement  aa  to  the  aald  lacnmlnaBoea,  mr 
demand  a  statemwt  nnder  oath.  The  as- 
sessor, without  giving  notice  to  the  vecelvcr 
that  he  would  not  allow  the  dednctkm^  and 
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wltboot  asBigakic  any  ruunn  to  the  recover 
for  hiB  action^  dtd  rrtose  to  bHov  tbe  de- 
ductions d aimed,  or  any  of  them,  wltboot 
DOtlfTtng  the  receiver  of  Buch  ret osaL  When 
thib  receiver  received  from  the  township  col- 
lector ne13ce  of  Itfs  asaeesment,  he  ^>pHed 
to  tb%  commlsslODers  of  appeal,  wtUumt  ob- 
taining relief. 

WhethOT,  when  an  asseBBor  fails  to  allow 
a  dedactloB,  and  np0D  the  admitted  fa(*ts  the 
taxpayer  la  entitled  to  It,  this  court  wni  In- 
tervene b7  ccrtkMiarl  to  relieve  hkn,  Is  the 
questlOB  presented  ity  this  case.  A  corpora- 
tion, although  In  the  hands  of  a  receiver, 
contlnoes  to  exist  with  all  Its  franchises,  ex- 
ercisable by  the  receiver,  and  sDbject  to  all 
datiea  and  <A>Ilgatkms  that  rested  upon  the 
corporation  ttself,  among  which  Is  Ilohlltty 
to  taxation.  EJrhpatrlck  v.  Board,  67  N.  J^. 
Iaw,  58,  29  AtL  442.  Hie  prosecntor  must 
be  regarded  as  the  mortgagor  or  owner,  with 
the  right,  In  a  proper  case,  to  demand  de- 
duction. This  court  has  declared  that  the 
object  of  the  act  of  April  17,  lS7tt,  was  to 
tax  mortgaged  land  «t  tlie  place  where  It 
la  altoate,  leavhig  It  to  the  voUtlon  of  the 
mortgager  or  ewnw  whether  he  or  the  hold- 
er of  the  debt  aecured  by  the  mwrtgage  shall 
pay  the  tax.  Uendiants'  Ina.  Oo.  v.  City  of 
Newark,  M  N.  J.  Law,  143,  28  AH.  SOB.  The 
receiver  therefore  was  the  premier  person  to 
make  the  demand  for  deduction,  and.  In  the 
absence  of  a  request  by  the  assemr  that 
the  demand  be  made  under  oafh,  no  afndavlt 
was  necesnry  to  aothoriie  the  assessor  to 
allow  It  Vairs  KxTs  v.  Banyon,  41  N.  J. 
T.<aw,  99;  Appleby's  Ex*rs  v.  Bast  Bruns- 
wick, 44  N.  3.  Law,  1S3.  Tbese  can  be  no 
donbt,  ttierefore,  that  the  assessor  -shofuld,  In 
the  exercise  of  a  fair  judgmMit,  have  al- 
lowed a  deduction  tot  such  mortgages  as 
existed  upon  the  property  at  the  time  to 
which  the  assetHment  relates,  as  he  was 
fully  Infonned  «f  tlie  date  and  amount  of 
each  eoe,  and  the  aames  ef  the  respective 
holders.  This  being  so,  It  seems  necessarily 
to  follow  that,  If  be  could  legally  make  the 
deductioB,  It  was  his  duty  to  the  taxpayer 
to  do  so;  otherwise,  the  assessor  exercises 
an  arbitrary  power,  allowing  or  refusing  to 
allow  the  deduction  at  his  awn  pleasure. 
Upon  the  admitted  facts,  the  iwosecutw  was 
entitled  to  a  deduction,  and  this  court  will 
tberef(««  direct  that  sudi  deduction  be  now 
made  as  the  assessor  should  have  made. 
The  three  mortgages  bearing  date  prkur  to 
May  20,  1897,  and  aggregating  (4,000,  should 
bave  been  deducted  from  the  amount  of  the 
assessment  The  mortgage  for  $5,683  bears 
date  May  21,  1897,  and  therefore,  aa  to  that, 
the  claim  of  the  prosecutor  was  properly  re- 
fused allowance.  The  asseaunent  should  be 
corrected  accordingly.  The  holders  of  these 
mortgages  are  not  parties  to  this  contro- 
Twsy,  and  we  caanot  therefore  consider 
whether  the  deducted  mortgagts  can  ba  as- 
■eued  to  them. 


OAUB  GAUL 
(Supreme  Court  of  Vermont  Windham.  July 
21.  1898.) 
TaovKR— BuHBBX  or  pHOcn^irts. 
Where  defendant  fai  trover  concedes  the 
tnie  and  right  to  possession  to  plaintiff,  unless 
plaintiff  made  a  gift  of  it  to  hhn  before  he  was 
sued,  as  defendant  allwes.  the  burden  Is  on 
defendant  to  establish  the  gift 
HompBOtt,  J.,  dhwenting. 

fihx^tloiia  ftom  Windham  ooantT  oourt; 
TafC,  Judge. 

Action  at  trover  by  J.  H.  Gale  against  F. 
0.  Qale.  There  was  a  Judgmeat  for  plain- 
tiff, and  defmdaBt  cxoQpti.  Afflnaed. 

The  itelntlff  and  defaidant  were  divorced 
In  March,  1897.  when  a  decree  ftir  alimony 
was  made  giving  tbe  fnmltare  In  question  to 
the  phOnttff.  In  April.  1897,  the  defendant 
carried  It  away,  and  upon  trial  ^med  that 
the  plaintiff  had  glvm  It  to  him  since  Ihe  de- 
cree. The  gift  was  t2w  only  question  liti- 
gated, and  the  jury  wore  Instructed  that  Qie 
plakrtlff  waa  entlUed  to  recover  uhlesB  tte 
defendant  by  a  fair  balance  of  teBttnumy, 
estaUUAed  tiw  gift  The  defendant  made 
no  queedoa  but  that  the  fnmltnre,  prior  to 
the  alleged  gift;  was  the  property  of  the 
pltintBT. 

Clarke  O.  Fitts  and  Hasklns  A.  Schwenk, 
for  plaintiff.  Waterman,  Martin  &  Hltt,  fmr 
defendant 

ROSS,  a  3.  To  recover  In  trover,  the 
plaintiff  must  estaMlsh  his  rl^t  to  the  pos- 
session of  the  pnverty  at  the  time  he  com- 
mences his  snU.  and  that  the  defendant  has 
converted  It  to  his  own  nse.  On  the  trial 
the  defendant  made  no  qnestton  but  that  the 
plaintiff  was  entitled  to  the  possession  of  the 
property  la  ccmtention  whMi  this  suit  was 
oommcoced,  unless  she  had  given  It  to  him 
shortly  bef<we  she  brought  the  salt  He  also 
conceded  that  he  had  taken  the  prop«-ty  and 
converted  It  to  his  own  use.  In  tiits  posture 
of  the  case,  was  the  burden  upon  the  plaintiff 
to  estobllsh  affirmatively  that  she  had  made 
no  gift  of  the  property  to  the  defendant  or 
upon  him  to  establlBh  the  gift?  Thla  Is  the 
only  qucBtlon  for  consideration.  The  plain- 
tlff*8  title  and  right  to  the  possession  In 
March,  1807,  being  conceded,  nothing  being 
shown  to  the  contrary,  presumably  continued 
to  April,  1807,  when  the  defendant  converted 
the  property  (Sowles  v.  Oarr,  68  Vt  414,  38 
Afl.  77,  and  cases  considered  In  the  opinion), 
and  would  entitle  the  plaintiff  to  recover  at 
the  time  of  the  conversion.  The  Intervening 
gift  dalmed  by  the  defendant  was  a  dlsttoct 
independent  fact  brought  into  ^e  case  by 
him  In  avoidance  of  the  otherwise  conceded 
light  of  the  plaintiff  to  recover.  Where  the 
defense  Is  such  an  alleged  distinct  fact  or  set 
of  facts,  brought  Into  the  case  by  the  defend- 
ant In  avoidance  of  facts  otherwise  proved 
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or  conceded,  which,  without  more  shown,  en- 
title the  plaintiff  to  recoTer,  the  burden  is 
upon  htki  to  establish  sneb  (act  or  set  of 
facts.  Lamb  t.  Fairbanks,  48  Vt  519;  Bridge 
Corp.  T.  Butler,  2  Gray,  130.  Such  fact,  or 
set  of  facts,  stand  in  relation  to  such  a  case 
like  payment,  license,  release,  accord  and  sat- 
isfaction, and  the  like,  which  are  affirmative- 
ly brought  into  the  case  by  the  defendant  In 
avoidance  of  the  otherwise  eetabllshed  right 
of  the  plaintiff  to  recover,  and  must  be  estab- 
lished by  him.  This  Is  the  rule  given  by  all 
works  upon  evidence  and  the  burden  of  proof. 
Mr.  Greenleaf  says:  "The  obligation  of  prov- 
ing any  fact  lies  upon  the  party  who  sub- 
stantially asserts  the  affirmative  of  the  Is- 
sae."  1  Greenl.  Ev.  |  74.  Mr.  Starkle  gives 
substantially  the  same  rule.  1  Starkle,  Ev. 
376.  11  Am.  &  Eng.  Enc.  Law  (page  655), 
says:  "The  test  determinative  of  apon  whom 
the  burden  of  provli^  a  ^ven  fact  rests  is 
whether,  if  the  fact  Is  not  established,  It  wUl 
be  fatal  to  such  party's  right  to  recover." 
Stephens,  in  his  Digest  of  B^vldence  (article 
93),  expresses  the  rule  thus:  "Whoever  de- 
sire* any  court  to  give  Judgment  as  to  any 
legal  light  or  liability  dependent  on  the  ex- 
istence or  nonexistence  of  facts  which  he  as- 
serts, must  prove  those  facta  do  or  do  not 
exist."  Mr.  Wharton  says:  "When  a  party 
establishes  a  Juridical  rdation  not  in  itself  so 
limited  In  time  as  to  have  terminated  at  the 
period  of  litigation.  It  is  not  necessary  for 
him  to  prove  the  continuance  of  the  relation, 
but  the  burden  Is  on  the  other  party  to  prove 
that  It  has  terminated."  Whart  Ev.  {  1294. 
Again,  In  section  1280:  "So,  when  possession 
Is  admitted  or  proved,  whether  of  real  or  per- 
sonal property,  we  may  Infer  as  a  presump- 
tion of  fact,  for  the  purpose  of  determining 
where  the  burden  of  proof  lies,  that  the  pos- 
session Is  continuous."  Tested  by  any  of 
these  rules,  in  this  posture  of  the  case,  the 
trial  court  correctly  held  that  the  burden  of 
establlshhig  the  gift  of  the  property  In  con- 
troversy from  the  plaintiff  to  him  was  upon 
the  defendant    Judgment  affirmed. 

THOMPSON,  diuents. 


POBXBB  V.  MUTCTAL  LIFE  INS.  00.  OF 
NBW  YORK. 

(Supreme  Oonrt  of  Vermont.  Caledonia.  Aug. 
6,  1898.) 

LlVB  l!tSUR4IC0l— PKRHIDMS-'AaBNTS— ACTHORITT 

—  Patmbkt  —  CoMPLBTios  or  Contract — Rs- 
■oiaaiOK  —  VA.Bt*Tio:»8  from  Applioatiom  — 
Fradd. 

1.  The  Issuance  of  a  life  insurance  policy  on 
an  application  redting  payment  of  the  premium 
to  the  agent  is  sofflcient  proof  of  bis  authority 

to  receive  the  premium. 

2.  A  life  inBurance  compsuy,  which  received 
In  cRRh.  at  the  end  of  each  month,  remittances 
for  all  first  premiums  received  by  its  agent  and 
Issued  a  policy  on  an  appHcatioD  reciting  pay- 
ment of  the  premium  to  the  agent,  cannot  com- 
plain that  pigment  was  not  In  fact  made  by  in- 


sured, because.  If  th*  agent  had  not  remitted 
that  premium,  the  remittances  would  not  cor- 
respond with  tiM  premiums  due,  and  it  wonld 
thus  appesn*  that  credit  was  ^ven  by  which 
the  insurer  was  bound. 

3.  A  life  insurance  policy  becomes  a  com- 

fileted  contract  when  issued  in  accordance  with 
ta  terms,  and  delivered  to  the  agent  for  uncno- 
dltionai  delivery  to  the  imtured.  though  the  lat- 
ter does  not  receive  possession  of  it,  or  know 
of  its  receipt  by  the  agent 

4.  Dating  a  life  insurance  policy  eight  days 
later  than  the  application  called  for  was  an 
ImmateriRl  rariation  as  against  the  company. 

6.  There  was  no  concurrence  of  assent,  so  «s 
to  permit  the  reaciasion  of  a  policy,  where  in- 
sured, against  his  desire,  was  held  to  the  con- 
tract and  to  payment  of  hiit  premium  note,  and 
the  insurer  made  no  attempt  to  rescind  nnti] 
the  death  of  insnred. 

6.  Where  a  contract  of  life  insurance  was 
complete,  it  la  immaterial  that  possesBiou  of  the 

Eolicy  was  obtained  from  the  insnrer's  asent 
y  fraud,  or  that  insured  afterwards  obtained 
insurance  in  another  company  by  stating  that 
ha  carried  none. 

Exceptlmis  frwn  Catedmla  ooonty  oonrt; 

Taft.  Judge. 

Assumpsit  David  E.  Porter,  administra- 
tor, against  the  Mutual  Life  Insnrance  Com- 
pany of  New  Toi^k,  on  a  policy  of  life  Inmr- 
ance.  There  was  a  Judgment  tat  defendant 
and  idalntlff  excepted.  Reversed. 

Hie  facta  are  snfflclently  stated  In  the  opin- 
ion, except  in  rdatioo  to  procuring  of  other 
Insnisnoe  and  obtalnlog  possession  of  the  pol- 
icy. Shortly  after  signing  this  appUcatloii.  the 
Intestate  spiled  for  Insnrance  in  another  com- 
pany, stating  that  he  bad  bo  insnimnce.  Be 
did  not  then,  or  ever  afterwards.  Intend  to  pay 
the  note  rtferred  to,  or  to  take  the  policy  In 
question.  After  bis  death  his  brother  went  to 
Drew,  and  obtained  possession  of  the  policy  by 
falsdy  and  fraudulently  representing  that  the 
deceased  was  alive,  by  paying  the  note,  and 
promldng  to  procure  a  health  certlftcateL 

Famham  A  Porter  and  Dnnnett  A  Slack, 
for  plaintiff.  Bates,  May  A  Simonds,  Rany 
Blodgett,  Edward  Lyman  Short,  and  Fred- 
erick L.  AlteD,  fw  defendant 

MTJNSON,  J.  The  first  question  b  whetha 
there  was  a  completed  contract  of  Insurance 
between  the  applicant  and  the  company.  By 
the  terms  of  the  appllcattcm  the  premiums 
were  to  be  paid  semiannually,  and  tfae  con- 
tract was  not  to  take  effect  until  the  first 
premium  was  paid.  The  application  rerftes 
the  payment  to  the  sollctting  agent  of  an 
amount  equal  to  one- ha  If  the  annual  premium, 
and  acknowledges  the  delivery  to  the  appli- 
cant of  a  bbiding  receipt  therefor,  signed  by 
the  secretary  of  the  company,  and  making  the 
Insurance  In  force  from  the  date  of  the  appli- 
cation, provided  the  application  shonid  be  ap- 
proved, and  the  policy  be  signed  by  the  sec- 
retary. The  premium  was  not  paid  otherwise 
than  by  the  delivery  of  a  note,  which  staled 
that  it  was  given  for  the  premium,  and  was 
to  be  void  if  the  company  dedlned  to  Issue 
the  policy.  This  note  was  payable  to  Qte  or- 
der of  the  soUcidng  agent,  nho  deUrered  It  to 
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the  local  agent  (or  whom  be  was  working, 
by  whom  It  was  afterwards  retained.  This 
agent  sometimes  accepted  notes  for  first  pre- 
miums, and  at  the  enA  of  each  month  he  re- 
mitted In  cash  to  the  general  agent  for  all  first 
premiums  recelTed.  The  company  accepted 
ttala  appUcatlw,  and  Issued  a  policy  to  the  ap- 
plicant, bearing  date  September  17,  1885,  and 
forwarded  the  same  through  the  customary 
channel  to  the  local  agent,  who  retained  It  un- 
til November  8th,  without  notifying  the  appli- 
cant that  It  had"  been  issued,  and  without  being 
applied  to  by  the  applicant  In  regard  to  It 
On  that  day  the  agent  saw  the  applicant  and 
asked  him  to  pay  the  note  and  take  the  policy, 
which  he  declined  to  do,  and  both  note  and 
policy  remained  In  the  agaifs  hands  untn  the 
applicant's  death.  The  Issuance  of  the  policy 
upon  an  api^catltHi  which  recited  that  the 
premium  had  been  paid  to  the  agent  Is  suffi- 
cient proof  that  the  agent  had  authority  to  re- 
ceive the  premium.  And  It  Is  said  In  May, 
Ins.  M  1S4,  360,  that  an  agent  autborised  to 
receive  payment  of  premiums  has  a  discretion 
as  to  the  mode  of  payment  and  may  accept 
a  note  Instead  of  the  money;  and  that,  if  he 
arrange  with  the  applicant  to  become  respon- 
sible to  the  company  for  the  premium,  and 
to  btrfd  the  applicant  aa  his  personal  debtor 
therefor,  this  wQl  be  a  waiver  of  the  provi- 
sion that  the  pcAicy  shall  not  be  valid  until  the 
pr«nlam  Is  paid.  It  is  not  necessary  to  In- 
quire whether  these  pn^mltlons  are  fully  sus- 
tained by  the  cases  cited  In  their  support  for 
apon  the  findings  In  this  case  it  must  be  hdd 
that  the  company  reeelred  the  first  premium 
In  the  .next  monthly  remittance  at  the  agent 
and,  this  being  the  case,  the  company  can- 
not complain  that  the  payment  was  not  made 
by  the  Insured.  Ostr.  Ins.  I  37.  But,  If  the 
findings  were  to  be  construed  to  limit  the 
agent's  remittances  to  the  cash  receipts,  this 
would  not  change  the  result  If  he  did  not 
remit  tat  the  notes,  the  remittances  would  not 
correspond  with  the  policies  issued,  and  this 
would  show  tbat  credits  were  given;  and  the 
authorities  are  dear  that,  when  such  a  practice 
Is  known,  the  company  will  be  liable. 

It  was  not  necessary  to  the  completion  of  the 
contract  that  the  policy  should  be  actually  de- 
livered to  the  insured.  The  Issuance  of  a  iwl- 
Icy  In  accordance  with  the  terms  agreed  upon, 
and  Its  transmission  to  the  agent  (or  uncon- 
ditional delivery  to  the  insured,  are  tantamount 
to  a  delivery.  The  applicant  was  entitled  to 
the  possession  and  control  of  the  policy  from 
tlie  moment  It  was  received  by  the  agent,  and 
the  custody  .ot  the  latter  must  be  treated  as 
that  <yt  the  Insured.  May,  Ina.  8  GO;  Ostr.  Ins. 
^  45,  71.  If  the  policy  Is  In  accordance  with 
the  terms  proposed,  It  Is  clear  that  upon  ten- 
dering the  policy  to  the  applicant  the  agent 
could  have  enforced  coUectlon  of  the  note  when 
due,  and  that  If  the  applicant  had  died  after 
the  policy  was  transmitted  to  the  agent  and 
t>efore  the  interview  between  them,  the  CMn- 
pany  would  have  been  liable.  There  bad  been 
rocli  a  payment  nt  tbe  premium  and  snch  a 


ddirety  of  the  policy  as  ctHniileted  the  con- 
tract 

The  policy  conformed  to  Oie  application  in 
all  respects,  exc^t  that  the  application  called 
tor  Insurance  from  Its  date,  while  the  policy 
was  dated  eight  days  later.  This  variance 
worked  no  Injury  to  the  applicant  In  the  cir- 
cumstances, and  blB  subsequent  rejection  of 
the  policy  was  based  entirely  upon  other 
grounds.  In  the  absence  of  any  complatot  by 
the  Insured,  we  see  no  ground  upon  which  the 
company  can  take  advantage  of  the  discrep- 
ancy. 

Tills  completed  contract  between  the  appli- 
cant and  the  cconpany  could  not  be  rescinded 
without  the  consent  of  both  parties.  The  case 
shows  no  assent  on  the  part  of  the  agent  to 
the  attempted  resclsslop  of  the  Insured.  He 
continued  to  h<dd  the  note,  and  demand  its 
payment  It  is  obviona  that  he  could  have 
^forced  Its  collection  as  against  every  objec- 
tion that  was  urged.  The  contract  remained 
unchanged  until  the  moment  of  the  Insured*! 
death,  and  the  company  could  not  afterwards 
do  what  it  had  refused  to  permit  the  Insured 
to  do. 

The  Intestate's  acthm  In  the  procurement  of 
other  Insurance,  and  the  fraudulent  conduct 
o(  his  brother  In  obtolning  possession  of  this 
policy,  are  not  controlling. 

Judgmoit  reversed,  and  Judgment  for  plala- 
titr  for  $1,000^  with  interest  firom  Karch 


PBRRT  T.  WRIGHT. 

(Snprons  Oowt  of  Tennont  Bssa&  July  SI. 

188&) 

JUDAHBHT  OT  JoniOK— VaCATIOH— UlBTin. 

The  failure  of  a  jadgment  debtor  to  enter 
an  appeal  from  a  Jaatice's  jndpnent  within 
the  required  time,  because  he  was  unaware 
that  the  time  within  which  such  appeals  were 
required  to  be  entered  had  been  chauged  by 
statute.  Is  a  mistake  within  V.  S.  |  1667,  an- 
thoriziQf  the  county  court,  in  its  discretion,  to 
vacate  a  Justice's  Judgment  snd  determine  the 
cause  as  if  bronght  to  it  by  appeal,  where  the 

iudgment  debtor  was  prevented  from  entering 
lis  appeal  by  fraud,  accident  or  mistake. 

Exceptions  from  Essex  connty  court; 
Thompson,  Judge. 

Action  between  Jack8<m  H.  Perry  and  A.  L 
Wright  In  Justice  court  A  petition  for  leare 
to  enter  an  appeal  from  the  judgment  of  the 
Justice  waa  granted*  and  the  petitionee  ex- 
cepted.  Affirmed. 

Dunnett  A  Slack,  for  petitions.  Harv^  ft 
Brewer  and  George  N.  Dale,  (or  petitionee. 

ROSS,  0.  J.  The  petitioner,  in  due  form, 
took  an  appeal  to  the  county  court  from  the 
Judgment  rendered  against  him  by  a  Justice 
of  the  peace.  Solely  through  a  mistake  In 
regard  to  tbe  time  when  be  was  bound  by 
law  to  enter  his  appeal,  he  tailed  to  enter  It 
at  the  time  required  by  the  statute.  Tbe  pe- 
titioner knew  that  the  law  had  required  him 
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to  enter  his  appeal  the  fint  flay  ot  the  term 
of  the  county  court,  aod  did  not  know  tbat 
the  law  bad  t>eeD  changed.  The  county  court. 
In  Ita  discretion,  allowed  the  petitioner  to  Mi- 
ter hla  appeal,  against  the  exception  of  tiie 
petitionee.  In  inbstaoce,  the  petltlMiee  ex- 
tends that  this  was  a  mistake  arising  from 
the  petitioner's  Ignorance  of  the  law,  and  not 
a  cause  for  relief  under  V.  S.  i  1667.  This 
Btatnte  gives  the  county  court  discretionary 
power  to  allow  a  party  who  has  been  pi«- 
vented  from  taking  or  entering  his  appeal  by 
fraud,  accident,  or  mistake  to  enter  audi  ap- 
peal. The  statute  does  not  require  that  the 
mistake  should  be  of  any  particular  kind  or 
quality,  nor  occur  In  any  particular  way,  to 
enable  the  county  court  to  exercise  the  dis- 
cretionary power  conferred.  The  statute  has 
always  been  held  to  be  remedial,  Intended  to 
confer  discretionary  power  to  grant  relief  In 
all  cases  which  fall  wlthhi  the  terms  of  the 
statute.  It  has  often  been  held  to  apply 
when  the  mistake  deprlTing  the  party  of  his 
appeal  has  arisen  from  his  or  bis  agent* s  or 
attorney's  Ignorance  ot  the  requirements  of 
the  law.  Id  Burton  t.  Barlow's  Estate.  B6 
Vt  434,  In  taking  bis  appeal,  the  petitioner  fil- 
ed a  bond  wbldi  be  supposed  met  the  require- 
ments of  the  law,  and  which  was  accepted 
by  the  probate  court  In  the  county  conrt 
tail  appeal  was  dismissed  because  his  appeal 
bond  did  not  answer  to  the  requirement  of 
the  law.  For  this  mistake  this  court  held 
that  the  county  court  could  exerdse  the  dis- 
cretionary power  conferred  by  this  statute, 
and  grant  him  relief.  To  like  legal  effect 
are  Llllle  r.  Llllle's  Estate,  06  Vt  714,  and 
Insomnce  Co.  t.  Reyn<flds,  S2  Tt  40B.  Id 
the  last  case  the  conrt  allowed  a  default  to 
be  stricken  off  against  the  exception  of  the 
plaintiff,  because  the  defendant's  attorney 
mistook  the  day  on  which  the  term  of  the 
county  court  began,  the  same  having  been 
changed  by  statute.  In  the  opinion  It  Is  treat- 
ed as  analogous  to  the  relief  authorized  by 
this  statute.  In  Town  of  Bast  Montpelier  t. 
Town  of  MontpeUer,  65  Vt  193,  26  Atl.  112, 
the  mistake  arose  by  the  failure  of  the  clerk 
of  the  town  on  whom  the  writ  was  served  to 
examine  the  copy  served  od  him,  and  deter- 
mine that  the  town  was  therein  lawfully  com- 
manded to  appear  before  a  justice  court, 
rather  than,  as  he  supposed,  the  county  conrt. 
This  was  a  mistake  arising  from  the  clerk's 
ignorance  of  the  requirements  of  the  law 
when  the  requirements  of  the  law  were  em- 
liodled  In  the  copy  of  the  writ  served  on 
him.  Tet  the  town  was  grantrd  relief  under 
this  statute.   Judgment  affirmed. 


DIVOLIi  et  ^  T.  NICHOLS. 
(Sivrema  Conrt  of  Vermont  Windham.  Aug. 

6.  180S.) 

TaoiiTBB  pRwtBss— IsBOs  ov  Capias. 
Act  1886  relating  to  trustee  process  con* 
verted  it  Into  an  incidental  proccedinE  in  a 
suit  to  enfore*  collection  directly  from  tha 


debtor,  bat  the  rlsht  to  take  the  debtor's  hoAy 
on  the  writ  thus  anthorued  was  plainly  ezchid- 
ed.  Act  183t»  made  it  available  in  all  actioD> 
founded  on  contract  and  It  was.  as  regards  thr 
right  of  attachment  the  same  as  tbe  law  cf 
1^5.  The  writ  anthoriasd  the  attadkment  of 
the  debtor's  estate  in  his  own  hands,  as  wdl 
as  In  that  of  his  trustee.  In  the  compilatioB 
of  1850,  which  is,  In  snbstance,  the  present  law. 
the  provision  spedfrins  what  the  writ  sfaonM 
authorise  was  omitted,  and  the  terms  were  left 
general  to  the  effect  that  all  aetioaB  fovnded  oo 
contract  might  be  commenced  1^  trustee  pio- 
cess,  and  tlat  every  resident  of  the  state  hav- 
ing effects  of  tbe  princtoal  debtor  mifrht  be 
summoned  as  trustee.  HtU  not  to  antborize 
the  combination  of  a  e^iaa  and  tmatcr  anm- 
mons  In  the  same  process. 

Exceptions  from  Windham  conntjr  conrt; 
Tyler,  Judge. 

Action  by  A.  L.  ft  F.  P.  DIvoU  ««alnst 
Fred  H.  Nldiola.  Judgment  for  plalntUU  be- 
fore A  Justice  of  the  peace,  and  defendant 
appeala.  Heaid  on  demurrer  to  tlie  amend- 
ed dedaratloa.  Demurrer  snatalned.  The 
plaintiffs  excepted.  Affirmed. 

The  dedarmtloD  set  forth  that  plalntlltB  had 
brought  an  action  of  assumpsit  before  a  Jus- 
tice of  the  peace  against  one  Scott  Shepani. 
filing  an  affidavit  for  hia  arrest  as  an  ab- 
sconding debtor,  and  Inaerdng  in  the  writ  a 
trustee  amnmona  agamst  this  def«idant. 
>nchola;  that  -Oie  writ  was  served  on  Kicta- 
ola  as  trustee,  and  on  Shepard  by  readlnir 
and  arrest,  and  that  Nichols  became  his 
ball  on  the  writ;  that  Judgment  was  duly 
rendered  against  Shepard  by  default,  and 
also  against  NIcbols  at  ttae  same  time  as 
ball;  tliat  exeontlon  bad  been  issued  against 
Shepard,  and  returned  on  satisfied,  and  that 
now  the  plalnttffs  should  recover  Oe  debt 
of  tilts  defendant  u^d  that  he  ahonld  sliow 
cause  why  th^  should  not  have  execntlOD 
against  htm.  Ooplea  of  tbe  record  of  the 
proceedings  before  the  Jnatlee  wece  made  a 
part  of  the  deolaratlon. 

Fred  a  Davis,  for  i^aintflCs.  A.  M.  Albee 
and  W.  E  Johnson,  for  defendant 

MTTN&ON,  J.  Tlie  question  presented  by 
the  demurrer  la  whether  a  capias  and  a 
trustee  summons  can  be  combined  in  the 
same  process.  This  question  was  decided 
adversely  to  ttie  plaintiff's  claim  In  Cl^  v. 
Hosford,  12  Vt  290,  but  counsti  Insist  that 
that  decision  should  not  now  be  regarded 
as  controlling,  because  of  tbe  changes  since 
made  in  the  statute.  Under  tbe  eariler  stat- 
utes the  trustee  prt>cees  was  an  Independent 
writ  available  only  in  the  case  of  concealed 
or  absconding  debtors,  and  seeking  collection 
solely  through  the  debt(»'8  effects  inthehands 
of  the  trustee.  But  by  Act  No.  12  of  1835. 
It  was  provided  that  this  process  might  Issoe 
also  aa  a  writ  of  attachment  against  the 
property  of  the  debtor,  and  by  the  revision 
of  1889  tbe  process  was  made  available  in 
all  actions  founded  on  contract  The  act  of 
1835  was  the  law  In  force  when  the  writ 
In  Cleft  V.  Hoaford  was  Issued.  That  act  con- 
verted ttie  trostee  proetM  toto  an  inddental 
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proceeding  In  a  Bolt  brought  to  enforce  col- 
lection directly  ^rom  tlie  debtor.  But  the 
right  to  take  tbe  body  of  the  debtor  upon 
the  writ  thus  authorized  was  plainly  ex- 
cluded, and  the  opinion  In  deft  v.  Hosford 
places  the  decision  upon  the  ground  that  the 
statute  authorized  an  attachment  of  tbe  debt- 
or's property  In  possession  In  connection 
-with  tbe  trustee  process,  but  not  the  taking 
of  his  body.  The  law  of  1839  was,  as  re- 
gards the  right  of  attachment,  t^e  same  In 
effect  OB  that  of  1835.  Tbe  writ  was  to  Issue 
like  other  original  writs  In  civil  causes,  and 
was  to  authorise  the  attachment  of  tbe  debt- 
or's estate  In  bis  own  bands,  as  well  as  that 
In  tbe  bands  of  bis  trustee.  In  the  compila- 
tion of  1850  the  provision  specifying  what 
the  writ  should  authorize  was  omitted,  and 
.the  terms  were  left  general,  to  the  effect  that 
all'  actions  founded  on  contract  might  be 
commenced  by  trustee  process,  and  that 
every  resident  of  the  state  having  any  ef- 
fects of  the  principal  debtor  in  bis  hands 
migbt  be  summoned  as  trustee,  which  provi- 
sion Is,  in  substance,  the  present  law. 

We  have  traced  the  changes  of  the  law  up- 
on this  subject,  and  noted  the  relation  of 
Cleft  V.  Hosford  to  these  changes,  to  see  If 
there  Is  any  ground  for  the  plaintiff's  claim 
that,  as  the  law  now  stands,  a  creditor 
should  be  held  entitled  to  summon  tbe  debt- 
or's trustee  la  a  writ  issued  against  bis  body, 
and  we  discover  no  ground  upon  which  the 
claim  can  be  sustained.  Tbe  comprehensive 
terms  of  the  present  law  cannot  be  held  to 
give  that  right  without  violating  all  rules 
applicable  to  tbe  construction  of  revisions, 
and  attributing  to  tbe  legislature  an  Intention 
entirely  inconsistent  with  its  general  policy. 
It  was  remarked  In  Oleft  v.  Hosford  that  a 
man  may  be  attached  by  his  body  or  prop- 
erty, but  not  by  both  on  the  same  process, 
and  that  the  act  of  1835,  la  restricting  the 
right  of  attachment  to  the  debtor's  property, 
had  preserved  tbe  universal  distinction.  It 
is  not  likely  that  the  legislature  intended, 
by  Its  subsequent  condensations  of  the  law, 
to  wipe  out  that  distinction  as  to  any  part 
of  the  debtor's  estate.  The  creditor  must 
still  choose  between  the  property  and  tbe 
body.  Judgment  afiOrmLed,  and  cause  re- 
manded. 


STOCKWELL  T.  WILLIAMS. 

(Supreme  Coart  of  New  Hampsbire.  Sullivan. 
July  27,  18&4.) 

DasDS— DsLivERT  — Statctb  op  Frauds— Mbmo- 

BANDL'M. 

1.  A  deed  was  placed  in  the  hands  ot  a  third 
person  under  a  verbal  agrcemeut  between  the 
parties  thereto  that  be  should  retain  its  pos- 
sessioD  until  a  certain  date,  and  ahoald  de- 
liver it  to  the  grantee  on  payment  of  a  speci- 
fied sum.  The  fnrantor  understood  that  she 
conld  recall  the  deed  at  auj  time  before  the 
specified  date,  which  she  did.  The  insurance 
was  not  to  be  transferred  nntil  delivery  of  the 
deed  after  the  specified  date,  and  the  grantor 


was  not  to  pay  rent  for  the  room  she  occu- 
pied on  the  premiaes  before  delivery  of  the  deed* 
though  she  was  to  pay  rent  for  it  thereafter. 
Held,  that  the  deed  was  Intended  to  take  effect 
only  on  its  delivery,  and  hence  mrthbig  passed 
by  it. 

2.  Where  a  pnrchaser  paid  down  part  of  the 
price,  was  to  pay  more  on  delivery  of  the  deed, 
and  the  balance  bv  assuming  a  mortgage,  a 
memorandum  which  stated  the  price  to  be  a 
lump  sum  did  not  identify  the  price,  as-  re- 
quired by  the  stitute  of  frauds. 

Writ  of  entry  by  Charles  H.  Stockwell 
against  laizahetb  Williams.  Facts  found  by 
the  court   Judgment  for  defendant 

January  12,  18B8,  ttie  defiant  executed 
a  warranty  deed  to  tbe  plalntifl  of  the  d»< 
manded  premises,  and  acknowledged  It  before 
John  McGrllUa,  with  whom  it  was  deposited 
under  a  rerbal  agreemmt  between  the  parties 
that  he  should  retain  It  In  bis  possession  un- 
til tbe  1st  day  of  April,  1893,  and  on  or  after 
that  day  should  d^lror  It  to  tbe  plaintiff  npon 
his  paying  to  McCrilllB,  for  her.  «1,189l  Tbe 
price  of  the  land  was  $2,200,  which  was  the 
conslderatlfMii  named  hi  the  deed,  and  tbe 
dlffoence  betmen  fLlM  and  92,200  was 
resMted  by  a  mortgage  on  tbe  premtoea,  whMi 
the  plaintiff  -was  to  pay  <v  aaamne.  Inmr- 
ance  of  the  bnildinga  warn  to  be  tranafwred 
to  the  plaintiff  when  tbe  deed  was  delivered  to 
him,  and  Hiereafter  the  daCendant  waa  to 
have  the  rocuns  aba  Oien  occupied,  lo  long  as 
the  plaintiff  owned  tbe  place,  at  a  rental  of 
no  a  month.  Tbe  plaintiff  ctelmed  that  at 
the  time  of  tbe  agreement  he  paid  the  defend- 
ant f  11  on  account  of  tbe  purchase  money. 
The  d^enOant  cUtmed  that  tbe  $11  was  a 
loan  to  bar.  lbs  defendant  vnderstood  that 
she  conld  rescind  tbe  agreemMt  and  recall 
the  deed  at  any  time  btfore  April  1st  Tbs 
plaintiff  andaratood  she  coidd  not  Bsfore 
i^rll  1st  the  defendMit  requested  McCrttlls 
to  return  tbe  deed,  and  upon  bis  r^taal  ob- 
tained an  Injunction  forMddlng  bim  to  deUr- 
er  it  to  the  plaintiff.  April  lat  tbe  plaintiff 
tmdMred  HcCrfllls  fl,189,  and  demanded  tbe 
deed.  It  was  not  dellveredt  and  rematam  In 
McCrinis*  possession. 

Albert  S.  Walt  and  George  R.  Brown,  for 
plaintiff.  Ira  Colby  and  &  U  Bowm,  for 
defendant 

WALLACE!,  J.  The  deed  was  not  Intended 
by  the  parties  to,  and  did  not,  take  effect 
upon  Its  «cecutlon  as  the  present  deed  of  the 
defendant  to  the  plaintiff.  Tbe  facts  that 
the  Insurance  waa  not  transferred  at  that 
time,  but  was  to  be  transferred  when  the  deed 
was  to  be  delivered,  on  or  after  April  Ist. 
and  that  before  the  delivery  of  the  deed  tbe 
defendant  was  not  to  pay  rent  for  the  room 
she  occupied  In  the  premises,  but  waa  to 
pay  rent  after  tbe  deed  was  delivered,  show 
conclusively  that  tbe  parties  themselves  un- 
derstood that  the  deed  did  not  take  effect 
upon  Its  execution,  and  was  not  to  do  so  nn- 
tU  after  its  delivery.  Tbe  minds  of  the  par- 
ties did  not  meet  in  an  understanding  that 
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the  defendant,  In  dellrerlng  the  deed  to  the 
depositary,  parted  with  the  power  of  control 
over  It.  On  the  contrary,  the  undentandlng 
and  Intention  of  the  defendant  was  that  It 
ahonid  stUl  remain  subject  to  her  control  and 
disposal,  and  that  she  could  recall  It  at  any 
time  before  April  1st,  If  she  saw  At.  Acting 
upon  that  undentandlng,  and  before  that 
date,  she  requested  the  depositary  to  return 
It  to  her.  The  defendant  not  harlng  parted 
with  the  control  of  the  deed,  and  having  re- 
called, or  attempted  to  recall.  It,  there  was 
no  delivery,  and  nothing  passed  by  the  deed. 
The  Utle  still  remains  In  the  defendant  and 
the  plaintiff  la  not  entitled  to  maintain  his 
writ  of  entry.  Parker  v.  Dustln,  22  N.  H. 
424;  Cook  t.  Brown,  34  ^.  H.  460;  Doe  t. 
Knight,  5  Bam.  ft  0.  071;  8  Wuhb.  Beal 
Prop.  301. 

But  the  plalntjff  claims,  even  if  the  deed  la 
inoperative,  yet.  aa  a  written  memorandnm, 
it  la  evidence  of  an  execntoiy  contract  which 
he  la  entlUed  to  have  oiforced.  The  memo- 
randum required  by  the  statute  of  frauds  In 
the  sale  of  lands  must  be  sufficient  to  Id^tify 
the  parties,  the  land,  and  the  price,  without 
resort  to  parol  evidence.  Phelps  v.  StiUinga, 
eo  H.  COS;  Rafferty  T.  Lougee.  6S  N.  H. 
54;  Browne,  St  Frauds,  8  876.  Here  the 
deed  erpreesea  the  consideratitHi  of  the  con- 
tract to  be  92,200,  yet  the  phdntiff  claims  to 
have  the  deed  delivered  to  him  upon  the  pay- 
ment of  $1,189,  and  his  proving  by  parol  evi- 
dence that  he  paid  a  small  portion  of  the  con- 
sideration at  the  time  the  agreement  waa 
made,  and  that  the  balance  of  the  price  of  the 
land  la  to  be  paid  by  hla  aasnming  or  paying 
a  mortgage  upon  the  premlaes.  The  plaintiff, 
to  be  entitled  to  specific  performance  of  the 
contract  as  ahown  by  the  deed  treated  as  a 
memorandnm,  would  be  required  to  pay  $2,- 
200  to  the  defendant  instead  of  $1,189,  and 
aasuming  or  paying  a  mortgage  held  by  a 
third  penon.  The  deed  doea  not  contain  the 
essential  elements  of  the  contract  of  sale,  and 
the  plaintiff  Is  not  entitled  to  supply  the  de- 
ficiency by  parol  evidence.  Judgment  for  the 
defendant 

CARPENTER,  J.,  did  not  lit  The  othen 
concurred. 


PIDBLITT  MUT.  FIRE  INS.  CO.  T.  HART 
et  al. 

(Superior  Court  of  Delaware.  Newcastle. 
Dec.  la  1898.) 
Costs— SiccRiTT—LioBKsiD  Foaiiov  Coepora- 

TIOSB. 

A  foreign  fire  Ingnrance  corporation,  though 
entitled,  by  Bev.  Code,  pp.  804,  806.  H  6.  7. 
to  receive  a  certificate  to  do  burinesa  in  the 
state,  and  required  to  appoint  an  agent  for  aerr- 
ice,  does  not  thereby  become  a  domestic  corpo- 
ration, and  thus  obviate  giving  security  for 
costs. 

Case  by  the  Fidelity  Mutual  Fire  Insurance 
Oompany  agalnat  Alexander  J.  Hart  and  an- 


other. Heard  on  motion  f^  a  rule  for  se- 
curity for  costs.    Rule  absolute. 

Argued  before  LORS;  G.  J.,  and  8PRU- 
ANOE  and  OBpBB,  JJ. 

Peter  L.  Cooper.  Jr.,  for  plaintlfl.  WnUam 
Mldiael  Byine,  for  defendants. 

Defendants'  counsel  -made  a  motkMi  for  a 
rule  for  aecurlty  for  costs,  contending,  amoop 
other  things,  that  although  Rev.  Code,  pp. 
304,  305,  i  5,  provides  that  a  foreign  fire  in- 
surance company  may  obtain  a  certificate  to 
do  business  In  the  state  ot  Delaware,  and 
although,  by  Rev.  Code,  p.  306,  I  7,  such 
company  must  appoint  an  agent  upon  whom 
process  may  be  served,  such  a  company  not 
Incorporated  by  the  laws  of  the  state  of  Del- 
aware does  not  by  such  license  and  require- 
ment become  a  domeatic  corporation,  and. 
in  instituting  a  suit  in  the  courts  of  Dela- 
ware, will  be  considered  a  nonresident  plain- 
tiff. It  Is  so  treated  for  the  purposes  of  tax- 
atl<Hi.    20  Laws  DeL  p.  326,  1  2. 

Mr.  Cooper  simply  asked  for  the  constrac- 
tion  of  the  court  npMi  the  statute,  aa  to 
whether  or  not  a  company  which  had  com- 
piled with  all  the  laws  of  the  state  for  doing 
business  la  the  state,  and  having  an  author- 
ized agent  upon  whom  process  may  be  served, 
would  be  considered  a  nonresident  plaintiff, 
and  required  to  give  security  for  costs. 

Without  hearing  the  case  further  arKned. 
THE  OOURT  unanimously  held  that  sucb 
company  was  a  nonresident,  In  contemplatloD 
of  the  statute;  and  the  rule  was  made  abso- 
lute, and  securitT  fbr  costs  ord«red  to  be  slv- 
en. 


HAOAN  et  aL  v.  CHAPUAM  «t  aL 
(Superior  Court  of  Delaware.  Ncwcftstie. 

Dec  3.  189a) 

Ex  EOCTION—  DOWBB— J  UDGHBNTS. 

1.  Dower,  before  asngnment  cannot  be  tak- 
en under  execution. 

2.  A  judgmoit  doea  not  create  a  Hen  oa  the 
real  property  of  the  debtor,  unless  It  Is  capable 
of  collection  by  execution  agidnat  sndi  prop- 
erty' 

Action  by  Arthur  Hagan  and  another,  trad- 
ing as  Arthur  Hagan  &  Co.,  against  Rebecca 
L.  Chapman,  sued  with  another,  late  trading 
as  Rebecca  L.  Chapman  ft  Son.  Rule  to 
ahow  cause  why  levy  and  return  shoold  not 
be  set  aside.   Rule  made  abstdute. 

Argued  before  LORE,  a  and  SmUANCK 
and  GRUBB,  JJ. 

Hairy  0.  Oonrad,  fw  defendant!. 

Judgment  No.  41B  to  February  t«m.  1888L 
Debt  $59.63,  with  interest  from  September  15. 
1896.  Entered  February  14,  189&  Under 
above  Judgment  a  fieri  facias  was  Issued,  and 
under  the  aame  the  sheriff  levied  upon  the 
unassigned  dower  right  or  interest  held  by 
Rebecca  L.  Chapman  in  certain  real  estate  In 
the  city  of  Wilmington,  and  afterwards  an 
Inquisition  was  duly  held  and  returned.  Re- 
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becca  L.  Ohapman  preferred  a  petition  to  the 
superior  court,  at  the  November  t^in,  A.  D. 
1808.  asklni;.  that  the  lery  made  under  said 
fieri  facias,  and  the  return  thereon,  together 
with  the  Inquisition  held  under  the  same,  be 
set  aside.  Rule  granted  to  show  canse  why 
levy.  Inqofsttion,  and  return  should  not  be  set 
aside.  Afterwards,  the  matter  coming  on  to 
be  heard,  the  plalntlfT  In  the  rule  submitted 
ttie  following  brief: 

Brief  xft  defendant,  the  plainttCF  In  the  mle: 
"Dowo',  before  assignment,  may  not  be  taken 
In  execution.  Graham  t.  Moore,  6  Har.  (Del) 
818;  DavU  T.  Wetherell,  13  Allen,  00.  In 
order  that  a  Judgment  abould  create  a  lien 
upon  the  real  property  of  the  debtor,  It  Is  first 
necessary  that  it  should  be  capable  of  collec- 
tion by  execution  against  sudi  property.  A 
judgment  which  by  its  terms  cannot  be  en- 
forced against  the  property  of  a  party  cannot 
become  a  Hen  thereon.  In  re  Boyd,  4  Sawy. 
2«2,  Fed.  Ofts.  No.  1,746;  Schaffer  t.  Cad- 
wallader,  86  Pa.  8t  126;  1  Black,  Jndgm.  p. 
4D7.  A  Judgment  against  a  municipal  corpora- 
tion Is  not  a  Uen  oa  its  real  estate,  because 
no  execntloD  can  Issue  against  the  land.  1 
Black,  Judgm.,  supra;  Setaaffer  Gadwallader. 
Biqira." 

Bale  made  abaohite. 


NATIONAL  DREDGING  CO.  T.  GRAND 
TRUNK  RY.  00. 

{Superior  Court  of  Delaware.  Newcastle. 
Dec.  8,  1808.) 

pLiAsnro  RiooopHNT^-AiiiitDMiKT— TaitMs. 

1.  Where  defendant  did  not  give  notice  of 
recoupment  at  the  time  of  filing  his  plea,  he 
may  do  so  by  amendment,  or  by  withdrawing 
the  plea,  and  filing  a  new  mm  with  the  recoup* 
ment. 

Z.  The  filing  of  a  recoupment  after  filing  of 
the  plea  ts  In  the  nature  of  an  amendment,  and 
entitles  plaintilf  to  terms  or  to  a  continuance. 

Action  by  the  National  Dredging  Company 
against  the  Grand  Trunk  Railway  Company. 
Heard  on  motion  by  defendant  to  file  notice 
of  recoupment  Granted. 

Argued  before  LORB,  Q.  J.,  and  SPRU- 
ANCE  and  GRUBB,  JJ. 

Higglns  St  Churchman,  for  plalntlfC.  Lewis 
O.  Vandegrlft,  for  defendant 

The  above-stated  case  having  been  placed 
upon  the  trial  calendar,  for  trial  on  Decem- 
t>er  8th,  Mr.  Vandegrlft  came  Into  court  on 
I>ecember  8d,  and  asked  leave  on  behalf  of 
defendant  to  file  notice  of  recoupment 

Mr.  Churchman  objected,  on  the  ground  that 
rale  8  of  the  rules  of  the  superior  court  pro- 
Tides  tbat  the  reconpmrat  mutt  be  filed  with 
the  plea. 

THB  00T7BT  heSA  that  flie  defendant  can 
aurt^wt,  withdraw  Us  plea,  and  file  a  new  plea 
with  the  recotrpmoit;  also,  that  the  filing  of 
tbe  recoupment  was  In  the  nature  of  an 
amendment,  entitling  the  other  aide  to  a  con- 
tlnnonce  or  to  the  Imposition  of  tenna. 


WILOOX'v.  WILMINGTON  CITY  BT.  00. 

(Superior  Court  of  Delaware.  Newcastle. 
Nov.  26,  189&) 
Rdlss  or  CooRT— Trial  List. 

Super.  Ot  Rule  IS  requires  the  prothono- 
tary  to  have  the  trial  list  ui  tbe  hands  ot  the 
bar.  with  the  cases  advertised.  20  days  before 
court  convenes.  Held,  that  a  case  coming  at  is- 
sue, either  on  pleading  or  on  demurrer,  any 
time  prior  to  the  20  days  required  for  pablica- 
tioo,  should  be  added  to  the  trial  or  argument 
list  by  the  prothonotary  with  pen  and  ink, 
where  there  Is  not  time  to  print 

Action  by  Lewis  L  Wilcox,  administrator 
of  Johanna  G.  Wilcox,  against  the  Wilming- 
ton City  Railway  Company.  A  demurrer  to 
the  narr.  and  Joinder  In  the  same  was  filed, 
and  the  demurrer  placed  on  tbe  argument 
Uat 

Argued  before  LORE,  0.  J.,  and  SPRU- 
ANCB  and  GBUBB,  J  J. 

Harman  ft  Knowles,  for  idalntlff.  Winard 
Sanlqbnry,  for  defoidant 

Demurrer  to  the  narr.  was  filed  October 
21,  1888.  The  trial  list  went  to  press  on 
November  2d,  and  waa  dellTered  to  the  pro- 
thonotary November  7th,— SI  days  b^we  the 
convening  itt  the  Nov^her  term  d  court 
Rule  13  of  the  rules  of  tbe  snperior  court  re- 
qulrea  the  prothonotary  to  have  ttie  trial  list 
In  the  hands  ot  the  har,  wltti  the  cases  ad- 
vertised,  20  days  before  the  convening  of 
court  Joinder  In  the  demurrer  in  the  above- 
stated  esse  was  filed  <m  tbe  7tb  day  of  No- 
vember, the  same  day  that  the  trial  Uat  was 
dlBtrftmted. 

Counsel  for  plaintiff  contended  that  aa  the 
case  was  at  Issue  21  days  before  court,  and 
notwithstanding  that  the  prothonotary's  copy 
was  In  the  hands  ot  Uie  i»lnter  wlien  Issue 
on  the  demurrer  was  Joined,  yet  that  the 
court  should  direct  that  this  case  be  placed 
on  the  argument  Ust 

THE  COURT  unanimously  ruled  that  a 
case  coming  at  issue  either  on  pleading  or 
on  demurrer,  any  time  prior  to  the  20  days 
required  for  pubUcatlMi,  should  be  added  to 
the  trial  list  or  argument  list  by  the  prothon- 
otary with  pen  and  ink,  and  that  the  time 
necessarily  consumed  by  the  printer  In  pub- 
lishing the  trial  list  should  not  work  to  the 
detriment  of  atUtors  In  getting  their  cases  at 
Issue  and  advertised. 


KING  T.  WILMINGTON  A  N.  0.  BLBOIRIG 

RT.  CO. 

(Superior  Gonrt  of  Delaware.  Newcastle. 
Dec  10,  189a) 
AOTtoir  ow  TUB  Cabs— Dbclabatiox  —  CsRTAt^tTT 

>^ARRIKRS— ISJURT  TO  PABftaNGBRS. 

1.  A  declaration  in  "case**  charsed  defend* 
ant  with  "bo  negligently  and  careleesly  omit- 
ting and  neglecting  to  use  proper  care  and  cau- 
tion in  running  one  of  its  cars,  wherein  the 
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Bald  plaintiff  vu  then  and  there  a  pataen^er 
for  hire,  that  said  car  ran  from  the  rail  with 
sreet  force  and  rlolnice."  whereby  plaintiff 
waa  thrown  oat  and  injured.  Held  snfllcientljr 
certain. 

2.  A  coant  in  **caHe"  la  aafflctentlr  definite 
where  it  chargea  defendant  with  "nenligently 
and  careleBsl^  running  two  care,  upon  one  of 
which  the  aajd  plaiotifl  waa  then  riding  as  a 
passenRer  for  hire,  npon  a  certain  track,  which 
was  then  and  there,  through  the  negligence 
and  carelessnesB  of  the  said  defendant,  improp- 
er and  unsafe,"  whereby  the  car  was  thrown 
from  the  track,  and  plaintiif  thereby  thrown  to 
the  ground  and  injured. 

8.  A  count  in  "case,**  which  charges  defend- 
ant with  "so  negligently  and  carelessly  running 
a  certain  car  in  which  the  plaintifE  was  tlien 
and  there  a  passenger  for  hire,  and  was  then 
riding,  that  the  said  car  Jumped  from  the 
track,"  thereby  causing  the  plaintiff's  Injury,  is 
•ufficiently  certain. 

4.  A  declaration  In  "caae"  charged  defoidant 
with  "so  negligently  and  carelessly  operating  a 
certain  electric  car,  which  was  then  and  there 
mnning  for  the  carri^ce  of  penona  tor  hire, 
that  thereto  the  said  plaintiff,  who  was  then 
and  there  a  passenger  on  said  car,  was,  through 
tiie  negligence  and  carelessneaa  of  the  said  de- 
fendant as  aforesaid.**  thrown  from  the  car  and 
Injured.  Hti4  Inanffldrat.  since  the  statement 
«f  facta  admits  of  almoat  anj  proof  to  sustain 
IL 

ActloD  oa  the  cue  Jtbn  R.  King  against 
the  TramlDgtoa  &  New  CaeHe  Blectifc  Rail- 
way Company.  Defendeiit  demurs  to  the  four 
counts  of  the  declaratloii.  Demurrer  sustain- 
ed as  to  the  flraC  conn^  and  orerrnled  as  to  the 
others. 

Argued  bef<H%  LOBE,  a  J.,  and  BPRUANCB 
and  GRUBB.  J.T. 

WUUam  S.  HiUes,  for  plalatUt  Fvttr  L. 
Oooper,  Jx,  for  deteodaoL 

LOBE,  0.  J,  The  ^Intlff dedaratkn  oon- 
taim  four  cotmts  for  personal  Injaries  alleged 
to  hare  been  recefred  by  him  by  havlng^  been 
thrown  teem  one  of  the  defendant**  electric 
railroad  cart  through  the  carelessness  and  neg- 
Ugence  nt  the  deteadant  The  defendant  de- 
murs specially  to  each  of  the  four  counts  of 
the  platntUTs  dedaration,  and  relies  upon  the 
following  causes  of  demurrer:  "(3^  For  that 
tt  nowhere  appears  in  the  said  dedaratloik  ta 
what  act  or  uulssion  the  defendant's  D^l- 
gence  consisted.  (2)  For  that  It  sowhere  ap- 
pears in  the  said  declaration  that  the  railroad 
cars  or  api^ancea  ot  the  said  defendant  were 
ImEK-t^rly  constnicted^  or  that  the  same  were 
out  of  repair,  oc  that  the  same  were  In  any 
manner  defective  or  dangerous.  (3)  For  that  It 
nowhere  appears  in  the  said  declaration  that 
the  said  defendant  had  failed  to  provide  com- 
petent and  careful  servants  and  agents,  or  In 
what  respect  its  servants  or  agents  had  failed 
to  exercise  proper  care  and  caution  In  the  op- 
eration of  the  cars  of  the  defendant.  (4)  For 
that  It  nowhere  appears  in  the  said  declara- 
tion that  the  cars  of  tlie  defendant  were  run- 
ning at  an  Improper  or  unlawful  rate  of  speed. 
<5)  For  that  it  nowhere  appears  In  said  dec- 
laration, npon  what  part  of  the  road  of  the 


defendant  the  said  pUlotUr  was  iajmred,  and 
the  said  defendant  Is  vnlnfocmed  of  the  tbne 
and  place  of  aold  occurrence.  (<9  F«r  ttiat 
the  aald  defendant  is  not  Informed  by  said 
declaration  npon  what  vedflc  nesligait  act 
or  omission  the  plaintiff  relies  for  hie  right 
of  recovery  In  this  cause."  The  sobataiice  of 
the  demurrer,  therefore.  Is  that  tbe  fdabttiff 
has  not  set  forth  In  his  declaration  the  facta 
of  his  claim  with  sufficient  ecrtainty  to  ap- 
prise the  defendant  ot  what  Is  intended  to  be 
proved. 

The  rule  of  pleading  In  cases  of  tills  <Abi- 
acter  Is  quite  dear.  The  plalntlS  meet  set 
forth  In  his  declaration  the  facts  of  his  dalm 
with  sudi  certainty  as  feaaonably  to  Inform 
the  defendant  what  Is  proposed  to  be  proved  In 
tlie  case;  so  that  the  defndant  may  have  s 
fair  opportunity  to  meet  such  facts  In  pr^iar- 
Ing  bis  defense.  It  Is  the  purpose  ot  plead- 
ing to  reasonably  and  fairly  disclose  Uie  facta 
ot  the  case,  and  not  to  conceal  them.  Plead- 
ings BhouU  not  be  used  as  the  means  at 
ceallng  the  facta  by  vagae  and  general  tenns: 
Time,  place,  and  clfcoBsstances,  so  Car  as  re- 
lied m.  and  within  the  knowledge  ef  the  party, 
must  be  Gs>edQed;.and  that;  too,  wUb  reason- 
able fullness  and  fairness.  Any  other  rule 
vpould  make  pleading  the  medium  of  coaceal- 
Ing  the  facta  of  the  case,  except  so  far  as  might 
be  necessary  to  bring  it  within  the  least  possi- 
ble legal  certainty.  Chltty  epitomizes  tlie  rule 
in  tbls  delnltlon:  "A  declaration  Is  the  sped- 
flcation  in  methodical  and  legal  form  of  the 
circunutances  which  constitute  plain tifTs  cause 
of  action."  2  Chit  PL  240.  It  Is  not  sufficleot 
to  state  a  mere  conduelon  ef  law.  It  Is  not 
suffldent  te  stats  the  resolt  or  eoDdnsIon  of 
fact  arising  ftom  drcumstanees  of  tbe  case 
not  set  forth  In  the  declaration.  Wlille  some 
Western  states  have  adopted  a  different  rule, 
yet  by  the  iKSt-consldered  cases  It  Is  not  suffl- 
dent merely  to  allege  generally  tbe  n^^Ugence 
and  carelessness  of  the  defendant,  without  glv- 
lag  any  partlcidars  of  each  negligence,  even  hi 
the  case  of  passengers.  In  tbt  statemoit  of 
facts  In  pleadings,  Chltty  announces  a  rale 
which  piactlcally  solves  this  case:  "A  general 
statement  of  tacts,  which  admits  of  almost 
any  proof  to  sustain  it,  la  obJeettonaUa"  2 
Chit.  Fl.  231.  Applying  these  rates  to  tte  dec- 
Inratlcm  In  this  case,  ws  find  tbat  the  second, 
third,  and  fourth  counts  are  sufficient.  The 
second  count  chargee  the  defendant  with  "so 
negligently  and  carelessly  omitting  and  negtert- 
ing  to  use  [xeper  care  and  caution  In  rannlag 
one  of  Ita  cars  wherein  the  said  plaintiff  was 
then  and  there  a  passenger  for  hire,  tbat  said 
car  ran  from  ttia  tsti  with  great  force  and 
vlcdence,"  wherebcr  the  plahidff  was  thrown 
out  and  Injured.  Tlie  third  charges  tbe  de- 
fendant with  "negllgratly  and  carelessly  run- 
ning two  cart,  upon  (me  of  wUeh  the  said 
plaintiff  was  then  rldlag  as  a  passenger  for 
hire,  upon  a  certain  track,  which  was  thm 
nnd  there,  through  the  negligence  and  care- 
lessness of  the  said  defendant,  improper  ana 
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ndsafe^"  -whereby  the  ear  was  thrown  from  tbe 
tract,  and  the  idalntiff  thereby  thrown  to  the 
groand  and  injured.  The  fourth  count  charges 
the  defendant  with  "so  negligently  and  care- 
lessly running  a  certain  car  In  which  the  plain- 
tiff Vas  then  and  there  a  passenger  for  hire, 
and  was  then  riding,  that  tbe  said  car  Jumped 
from  the  track."  thereby  causing  the  Injury. 
While  the  facta  aet  forth  In  these  t^iree  connts 
are  meager,  yet  they  are  auffldent  In  law, 
Inasmucb  as  they  specify  circumstances  relied 
on,— such  as  the  car  ran  from  the  rail  from 
tbe  negligent  running  of  the  defendant,  the 
car  was  thrown  from  the  track  by  reason  of 
an  Improper  and  unsafe  track,  that  tbe  car 
Jumped  from  the  track  by  reason  of  the  de- 
fendant's careless  running.  These  specifica- 
tions direct  tbe  defendant  to  tbe  peculiar  dr- 
eumstances  which  are  alleged  to  bare  caused 
tbe  Injury. 

Applying  the  same  test  tbe  first  count  In 
tbe  declaration  la  manifestly  intufllclent.  It 
charges  tbe  defendant  with  "so  negligantty 
and  carelessly  operating  a  certain  electric 
car,  which  It  was  then  and  there  running  for 
tbe  carriage  of  persons  for  hire,  that  there- 
by the  said  plaintiff,  who  was  then  and  there 
a  passenger  on  said  car,  was,  through  the 
negligence  and  carelessness  of  tbe  said  de- 
fendant as  aforesaid,"  thrown  from  tbe  car  j 
and  Injured.  This  averment  Is  simply  tbe  I 
bald  statement  that  the  defendant  so  neg-  | 
ligently  and  carelessly  operated  a  car  that 
tbe  plaintiff  was  thrown  from  the  car  and 
Injured.  Negligently  0[>eratlng  a  car  Is  a 
rery  general  statement,  involving  a  multi- 
tude of  possible  circumstances  of  n^Ugence, 
with  not  one  single  fact  or  circumstance 
stated;  which  comes  within  Cbltty's  rule  of 
admitting  almost  any  proof  to  sustain  It  It 
Is  more  in  tbe  nature  of  a  statement  of  a 
conclusion  of  fact  and  contains  none  of  the 
elements  of  good  pleading.  It  gives  the  de- 
fendant no  specific  fact  to  meet  or  defend, 
but  turns  him  loose  among  a  multitude  of 
possible  causes  of  negligence  coming  within 
the  term  "negligently  operating  a  car."  The 
plaintiff  Justifies  In  part  that  the  allegation 
of  negligence  Is  that  contained  la  tbe  form 
given  In  2  Chit  PI.  GSO.  Examination  shows 
that  this  count  Is  In  marked  contrast  with 
the  specific  statement  of  fact  contained  In 
that  form.  We  do  not  mean  to  say  that  the 
plaintiff  Is  always  bound  to  set  forth  facts 
or  circumstances,  the  knovdedge  of  which 
Is  more  prc^erly  or  peculiarly  in  the  opposite 
party,  or  to  detail  the  circumstances  minutely, 
but  that  such  circumstances  as  be  does 
know,  and  must  have  contemplated  and  re- 
lied on  when  he  framed  bis  declaration,  and 
are  reasonably  necessary  for  the  defend- 
ant'a  Information,  should  be  specified  with 
reasonable  certainty.  To  this  he  is  nnqnes- 
tlonably  held  by  all  the  rules  of  good  plead- 
ing- The  demurrer,  therefore,  to  the  first 
connt  Is  snstalned.  Tbe  demurrers  to  the 
second,  third,  and  fourth  counts  an  over- 
ruled. 

41  A.-«2 


In  n  WIDDOWSON'S  WILL. 

(Supreme  Court  of  Pennsylvania.   Jan.  S, 
18M.) 

Wilis— DsDca  tirpLUEitcs  —  Comtbbt  —  Partibs. 

1.  A  testator,  being  advised  by  his  physician 
to  make  his  will  at  once,  sent  for  an  attorney, 
to  whom  he  made  a  statement  as  to  his  prop- 
erty, and  directed  the  manner  of  its  disposition 
ana  the  amount  of  the  legacies,  which  the  ai- 
tomey  noted  on  a  slip  of  paper  to  be  used  in 
drawing  the  wilL  This  paper  corresponded 
with  the  will,  in  regard  to  the  amounts  of  the 
legacies.   Bda  not  to  show  anv  undue  infloence. 

2.  Since  the  fact  that  a  will  may  have  been 
tampered  with  lo  regard  to  the  amounts  of 
some  of  tbe  legacies  will  not  render  the  entire 
will  invalid,  a  person  not  named  in  the  will 
has  no  interest  in  the  amonnt  of  snch  legacies, 
and  cannot  ctmtest  the  will  on  such  grounds, 

Appeal  from  orphans*  court  Indiana  county. 

John  Widdowson  contested  the  validity  of 
the  will  of  Joslab  Widdowson,  and  from  a 
decree  refusing  tbe  issue  he  appeals.  Af- 
firmed. 

D.  L.  Kribs  snd  J.  N.  Banks,  for  appellant, 
Jcdm  Blair,  for  appellees. 

QREBN,  J.  The  contention  of  mental  un- 
soundness of  the  testator  was  entirely  un- 
supported by  any  testimony,  and  was  aban- 
doned on  tbe  ailment  As  to  the  averment 
of  undue  Influence  In  the  procurement  of  the 
will,  we  have  not  been  referred  to  any  testi- 
mony in  support  of  the  allegatlMi.  After 
having  read  the  testimony  relating  to  the 
making  and  execution  of  tbe  will  with  care 
and  patience,  we  fail  to  discover  any  evi- 
dence whatever  tending  to  sustain  tbe  aver- 
ment The  testimony  showed  wiUumt  any 
contradiction  that  the  attending  physlclan>i. 
anticipating  an  eariy  dlssoluticm  of  the  tes- 
tator, advised  that  if  he  had  any  final  ar- 
rangement to  make  respecting  his  affairs,  be 
had  better  attend  to  It  without  delay.  In 
consequence  of  this,  the  testator  requested 
Dr.  Davis,  one  of  tbe  physicians,  to  tell  D.  A. 
Oonnan  to  come  down  and  write  his  will. 
The  doctor  delivered  the  message  to  Mr.  Gor- 
man, who  did  come  to  the  house,  and  wrote 
the  will  now  In  contest  on  the  same  evening. 
According  to  the  testimony  of  Gorman,  the 
testator  explained  at  length  tbe  property  be 
owned,  and  the  manner  in  which  he  directed 
It  to  be  disposed  of;  stating  specifically  the 
amount  of  each  legacy  he  Intended  to  give, 
and  concluding  with  a  direction  that  he  de- 
sired tbe  residue  of  tbe  estate  to  be  given  to 
bis  three  brothers  in  equal  shares.  All  of 
this,  Gorman  says,  be  wrote  on  a  slip  of  pa- 
per, to  be  used  by  him  In  drawing  ont  the 
foil  body  of  ttie  will.  This  paper  be  pre- 
served with  the  will,  in  the  same  envelope; 
and,  upon  being  compared  with  that  instru- 
ment the  two  papers  are  seen  to  correspond 
precisely,  so  ftu:  as  tbe  figures  ore  concerned, 
which  Gwman  testified  were  Inserted  in  the 
will  when  be  wrote  It  and  when  It  was  sign- 
ed by  tbe  testatw.  As  to  tbis  paper,  and 
the  testimony  ot  Gorman  as  to  what  tbe  con- 
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tents  of  the  win  actually  were  when  It  was 
executed,  there  Is  no  contradiction .  Now,  as 
a  matter  of  fact,  the  entire  contest  against 
the  validity  of  the  will  Is  founded  alone  upon 
the  theory  that  there  were  alterations  in  the 
figures  which  represent  the  legacies  to  two  or 
three  of  the  legatees.  On  that  subject  It 
must  be  said  that  the  will  contains  a  num- 
ber of  other  bequests,  and  a  residuary  devise 
to  other  persons.  Tbere  Is  no  contest  as  to 
those.  Even  if  the  figures  were  altered  as 
to  one  or  two  or  three  of  the  legacies,  the  re- 
maining legacies  are  valid,  and  those  legatees 
cannot  be  deprived  of  their  legacies  in  any 
event  The  only  question  that  can  be  raised, 
under  the  testimony,  would  be  as  to  how 
much  these  disputed  legacies  are  to  be.  That 
is  a  question  that  can  only  arise  upon  the 
distribution  of  the  estate.  But  In  that  ques- 
tion tills  appellant  has  no  Interest  He  Is  not 
named  In  the  will,  and  he  ta^es  nothing  by 
It  In  any  event  He  has.  therefore,  no  stand- 
ing In  court,  and  cannot  be  heard.  In  1 
Jarm.  Wills.  86,  It  Is  said:  "When  andue  In- 
fluence Is  iui^KiBed  to  have  been  exercised  la 
obtaining  a  will.  It  seems  that  the  whole  will 
Is  not  necessarily  void;  bnt  It  will  be  left  to 
a  jury,  In  the  case  of  real  estate,  and  to  the 
jndge  of  the  court  of  (uobate,  In  the  case  of 
I»ersottalty,  to  determine  what  goods  were 
obtained  by  nndne  Influence,  and  such  gifts 
<ndy  will  be  declared  rold."  In  Cuthbert- 
son's  Appeal.  97  Pa.  St  178,  this  doctrine  was 
recogniced  as  sound. 

Tliere  Is  no  questhnt  as  to  the  execution  of 
Uie  will.  If  some  of  the  legacies  were  tam- 
pered with  and  changed  without  the  testa- 
tor's knowledge,  the  amount  of  those  legacies 
would  be  called  In  question  on  the  distribu- 
tion, but  the  will  would  stand  as  to  all  oth- 
eim  We  will  not  decide  that  question  now, 
aa  tiie  parties  Interested  are  not  all  before 
us,  and  It  Is  no  part  of  the  matter  that  Is 
before  us.  We  are  of  opinion  that  the  learn- 
ed court  belo<w  was  dearly  right  In  refusing 
the  Issue.  The  assignments  of  error  are  dis- 
missed. Decree  affirmed,  and  wpeal  dismiss- 
ed, at  tlie  cost  of  the  ai^buit 


QATNOB  et  aL  t.  WILLIAHBPOBT  A  N. 
B.  R.  00. 

(Snprana  Conrt  of  Pennsylvania.  Jan.  % 

CoaTHAOTS— UoDITIOATIoit— PlROL  AORSaHBH^ 
RaTIVICATIOX— Ck>RPOrtATIO»S  — POWSR 

or  OpricBRS. 
1.  Plaintiff,  under  a  contract  to  baild  a  rail- 
road for  defendant,  disagreed  with  his  .engineer 
as  to  classification  of  work,  and  the  parties, 
by  a  snbseqaent  written  agreement  provided 
for  a  Bubmission  to  arbitrators.  Plaintiff  claim- 
ed  that  prior  to  such  agreement  one  of  defend- 
BDt's  directors.  In  the  presence  of  its  president, 
Hgreed  orally  that  If  the  prices  were  not  auflQ- 
'■lent  defendant  would  increase  them.  Two 
other  witnesses  testified  to  this  promise,  bat 
understood  that  all  difTerences  were  settled  Iv 
the  snbseqaent  written  agreement.  Defend- 
ant's prcdoent  claimed  that  the  written  agres- 


ment  embodied  all  matters  in  dlspote.  HeM 
not  to  sstablldi  parol  agrMmnit'  moaUyias  con- 
tract. 

2.  Paymeota  by  a  railroad  company  to  a  con- 
tractor bnilding  its  line,  <m  acconnt  of  esti- 
mates as  to  the  work  done,  made  ii^  advance 
of  such  estimates,  do  not  cmurtltnte  a  ratifica- 
tioa  of  an  alleged  parol  agreement  to  increase 
the  prices  for  the  work  If  they  did  not  prove 
snfflctent 

8.  Where  authority  to  bind  a  company  by  a 
contract  la  by  rescdntion  given  to  the  president, 
or,  in  his  absence,  the  vice  president  an  agree- 
ment made  by  a  director  Is  not  binding  on  the 
company. 

Appeal  from  conrt  of  oommon  viema,  Snill- 
van  county. 

Action  by  Edwazd  J.  Gaynor  and  others 
against  the  Wllllamsport  &  North  Branch 
Railroad  Com^uiy  to  recova  an  amount 
claimed  to  be  due  under  a  contract  Jodg- 
ment  for  defendant,  and  plalntlffa  appeal 
Affirmed. 

J.  Rush  Thompson,  James  B.  RelUy,  and 
Ouy  H.  Farqnhar,  for  ^^pdlantn.  T.  J.  & 
F.  H.  Intfbam  and  John  O.  Beading,  tw  ap- 
peUM. 

UcCOLLUM,  J.  The  jiartles  to  the  contract 
of  Angnat  17,  1882,  and  to  the  agreement  of 
November  2,  1862,  were  Edgar  A,  Taylor  of 
the  first  part  and  B.  J.  Gaynor,  Son  &  Co. 
of  the  wcond  part  The  August  contract  re- 
lated mainly  to  the  work  to  be  done  undtf 
It  by  the  party  of  the  second  part  In  the 
construction  "of  the  extension  of  the  WS- 
Uamaport  and  North  Branch  Railway  from 
Nordmont  to  Dohm's  Summit  In  Sullivan 
coimty.  Fa.,"  to  the  coat  or  price  of  sncb 
work,  and  to  the  time  and  manner  of  making 
payments  on  acconnt  of  It  The  protectbm 
afforded  to  Gaynor,  Son  &  Co.  by  the  guaranty 
of  H.  L.  l^ylor  and  John  Satterfleld  of  the 
faithful  performance  by  Bdgar  A.  Taylor  of 
hla  part  of  the  contract  was  satlsfactOTX,  and 
the  adequacy  of  It  has  not  been  questioned. 
The  November  agreement  was  Intended  by  the 
parties  to  It  to  provide  a  plan  or  method  for 
settling  the  differencea  between  Gaynor,  Son 
ft  Co.  and  Edgar  A.  Taylor,  which  differences 
were  foimded  upon  the  estimates  and  claims 
of  Engineer  Marston,  and  were  contested  bj- 
Gaynor,  Son  &  Ca  It  was  not  Intended  that 
the  agreement  should  be  limited  to  the  settle- 
ment of  the  dlffermces  then  existing,  bnt  that 
It  should  extend  to  and  Indtide  differences  of 
like  nature  arising  from  the  same  source.  The 
negotiations  relating  to  those  differences  re- 
sulted In  the  appointment  of  arbitrators, 
whose  adjustment  of  them  was  agreed  to  be 
final  and  conduslve  between  the  parties. 

The  contention  of  the  plaintiffs  that  their 
contract  and  agreement  above  stated  were 
with  the  WUIIamsport  ft  North  Branch  Ball- 
road  Company,  and  not  with  Edgar  A.  Tay- 
lor, appears  to  be  plainly  opposed  to  the  con- 
tract and  agreement  aforesaid,  and  without 
warrant  In  either  of  them.  It  Is  not  neces- 
sary, however,  to  consider  on  this  appeal  the 
qneatlon  tfana  presented,  becanae  tbe  learned 
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court  below,  assuming  the  contenUon  to  be 
sound,  determined  that  the  alleged  cause  of 
action  was  not  sustained  by  the  proofs  or  evi- 
dence la  the  case.  It  should  be  stated  in  this 
connectloB  that  the  plalntltFs  make  no  claim 
upon  the  contract  or  agreement  referred  to, 
but  that  they  base  their  cause  of  action  upon 
an  alleged  parol  agreement  contemporaneous 
with  and  Qualifying  the  written  agreement  of 
NoTembw  2,  1892,  and  Ignoring,  if  not  abso- 
lutely finTiiiinng,  the  contract  of  August  17, 
1892.  The  position  of  the  plaintiffs  there- 
fore presents  but  one  question,  and  that  li 
whether  there  was  a  parol  agreement  entered 
into  between  them  and  the  defendant  com- 
pany on  the  2d  of  NoTember,  1892,  by  which 
the  written  contract  and  agreement  afore- 
said were  set  aside  or  materially  modified. 
The  alleged  parol  agreement  is  based  on  the 
alleged  statement  or  promise  of  H.  L.  Taylor, 
a  director  of  the  company,  who  Is  represented 
by  Oaynor  as  having  Toluntarlly  assumed  in 
behalf  of  the  company  the  payment  of  such 
sums  of  money  as  the  plalntlfh  might  allege 
were  In  excess  of  the  sums  provided  for  In 
their  written  contract  or  agreement  for  the 
same  or  like  work  done  under  them.  Oaynor 
testified  that  Taylor's  statement  or  promise 
to  him  was  as  follows:  "Ton  shall  not  lose 
any  money.  If  the  prices  are  not  suffldent, 
we  will  Increase  them.  We  are  honest  men, 
and  will  treat  you  honorably."  The  testi- 
mony of  Oaynor,  as  stated  above,  was  cor^ 
ro  bora  ted  to  some  extent  by  the  testimony 
of  Emblck  and  Olelm.  but  neither  of  them 
sustained  bis  claim  of  a  parol  agreement  con- 
temporaneous with  and  Independent  of  the 
written  agreement  of  November  2, 1892.  On 
the  contrary,  Embick  distinctly  testified  that, 
as  he  understood  it,  everything  In  dispute  be- 
tween the  parties  was  referred  to  arbitrators 
under  the  written  i^reement  aforesaid.  Oay- 
nor, Embick,  and  Olelm  were  the  only  wit- 
nesses of  the  alleged  promise  of  Taylor,  and 
they  all  agree  that,  while  it  was  made  on  the 
2d  of  November.  It  preceded  the  prqnratlon 
and  execution  of  the  written  agreement  of 
that  date.  It  Is  noticeable,  too,  that  Oaynor 
Is  the  only  one  of  plaintiffs*  witnesses  who 
pretends  that  any  matter  In  dispute  between 
the  parties  was  omitted  from  the  written 
agreement  Against  the  pretense  or  claim  of 
Gaynor  on  this  point  we  have  the  nnquallfled 
and  [KMltlve  testimony  of  H.  0.  UcCormick, 
president  of  the  defendant  company,  who  dis- 
tinctly and  emphatically  stated  that  he  em- 
bodied In  the  agreement  of  November  2d 
every  question  in  dispute  between  the  iHir- 
tles,  and  who,  when  asked  whether  H.  L. 
Taylor  said  to  B.  J.  Oaynor,  in  his  presence, 
"You  shall  not  lose  any  money;  If  the  prices 
are  not  sufficient,  we  will  Increase  them."  or 
words  to  that  effect,  replied  as  follows:  "No, 
such  language  was  uaed  by  Mr.  Taylor  in  my 
presence— In  my  bearing — at  that  time,  or 
any  other  time,  or  any  language  that  could 
be  construed  to  mean  an  undertaking  upon 
tbe  put  of  Mr.  Taylor  to  pay  Mr.  G^nor 


anything  that  he  might  say  this  work  cost 
If  such  a  remark  was  ever  made,  it  was  never 
made  In  my  hearing."  In  considering  the 
plalntlflV  claim  of  a  parol  agreement.  It  must 
be  remembered  that  tbe  meeting  of  tbe  2d  of 
November,  1892,  was  for  the  purpose  of  ad- 
Justing  the  differences  between  them  and 
Marston  concerning  the  classification  of  the 
work  to  be  done  under  the  contract  of  Au- 
gust 17th,  and  that  these  differences,  together 
with  a  disagreement  relating  to  "flrst-daas 
bridge  masonry,"  constituted  tbe  principal,  if 
not  the  only,  matters  discussed  by  them. 
These  matters  were  satisfactorily  adjusted, 
and,  as  we  have  already  seen,  were  fully 
embodied  In  the  written  agreement  of  that 
date.  We  therefore  conclude,  upon  a  careful 
examination  of  the  evidence,  that  the  plain- 
tiffs failed  to  establish  a  parol  agreement 
which  modified  In  any  degree  the  contract  of 
August  17th,  and  that  the  only  modification 
of  that  contract  Is  to  be  found  In  the  writ- 
ten agreement  of  November  2d.  We  may  add 
that  the  payments  made  upon  the  receipts 
given  for  the  estimates  made  subsequent  to 
November  2d  furnished  no  ratification  of  the 
poTfA  agreement  set  up  by  the  plaintiffs. 

We  concur  In  the  conclusion  of  the  learned 
court  below  that  the  alleged  parol  statement 
or  promise  of  Taylor,  one  of  the  directors, 
did  not  create  or  constitute  a  contract  be- 
tween the  plaintiffs  and  the  railroad  company, 
which  would  bind  the  company.  The  au- 
thority to  bind  the  company  by  a  contract  was 
given  by  the  resolution  of  July  20,  1802,  to 
its  president  or,  In  his  absence,  to  Its  vice 
president  It  was  not  within  the  province  of 
a  mere  director  to  exercise  the  power  thus 
limited  to  designated  officials.  We  find  nothing 
In  the  rejection  of  tbe  mortgage  of  September 
1,  1882,  of  which  tbe  platodflB  can  justly 
complain.  Judgment  affirmed. 


PHUiLIPSBURO  WATBR  CO.  v.  OITIZHNB' 
WATER  CO.  et  al. 

(SnpruM  Court  of  Pennaylvanla.  Jaa.  t, 
18990 

OoaroMATioirs— ExoLdsiva  PaiTiLsass — Oarnnr- 
ISO  CoHPANiBS— Rights  to  WATsas 
or  Htrbam. 

1.  An  lujuDctlon  rcstraiidng  a  water  company 
from  attemptiuK  to  supply  water  to  cnstomen 
cannot  be  grnnted  on  the  sole  ground  that  such 
acts  will  cause  a  depredation  in  tlM  value  <tf 
the  stock  of  a  rival  company. 

2.  Where  a  water  company  arofopriating  wa- 
ter from  a  stream  has  never  condemned  tbs 
stream,  or  any  portion  of  It,  Its  rights,  as 
against  another  company  seeking  to  appropri- 
ate water  from  the  stream,  are  meiely  those  of 
a  lower  riparian  owner. 

Appeal  from  court  of  common  pleas,  Oanter 

county. 

Bill  for  Injunction  by  the  PhtlllpatMirg  Wai- 
ter Company  against  the  Catlzens'  Watw 
Company  and  another.  Judgment  for  <|»- 
fendanta,  and  plataitttt  appeals.  Affirmed. 
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Geo.  W.  Zeli^er,  Wilbur  F.  Reeder.  SUa  U, 
Orrla,  and  CalTln  If.  Bower,  for  appelant, 
W.  D.  Orosby  and  A.  O.  Funk,  for  appellees. 

MeCX>LLUM,  J.  The  PhllUpabais  Water 
Company  was  Incorporatod  oo  the  16th  of 
Jnne,  1881,  for  the  purpose  of  fumithlng  vft- 
ter  to  the  inhabltanta  of  tte  borough  of  PhO- 
lllislnirK,  In  Crater  coon^.  It  promptly  en- 
tered upon  the  proaecvtkn  of  the  work  for 
wbkh  It  waa  created.  For  13  years  from  the 
commence Boent  ot  operations  it  was  restrict- 
ed to  the  fomMiIns  of  water  to  the  Inhab- 
itants of  said  borousb,  bat,  as  It  was  detir- 
0118  of  Increasing  Its  business.  It  obtained  on 
the  3l8t  of  AoguBt,  18M,  an  amendment  of  Its 
charter  authorizing  It  to  furnish  water  to  the 
Inbabltaotn  of  places  adjacent  thereto.  The 
aaaau'  Water  Company  was  incorporated 
on  the  IMh  of  January,  1887,  for  the  purpose 
of  sapplying  water  to  the  Inhabitants  ot  the 
bMvugb  of  PbUUpsborg,  and  to  sncb  pmons, 
partnerahips,  and  corporations  residing  there- 
in and  adjacent  thereto  as  desired  the  same. 
It  proceeded  without  delay  to  make  arrange- 
Bienta  for  an  adequate  suH^ly  of  water,  and 
to  proTlde  the  pn^r  facilities  fM  omiTeying 
U  to  lis  patTMia  within  the  territory  included 
in  its  charter.  While  thus  engaged,  it  waa 
met  by  the  PhlUlpsburg  Company  with  a  bUl 
]M  eqully  to  restrain  it  from  apivopriating 
tbe  water  of  Cold  atream,  or  in  any  manner 
interfering  with  the  accustomed  flow  of  the 
same,  and  also  to  restrain  It  from  dlrertlng 
the  water  from  said  company's  dam,  iMer- 
Tolrs,  pipes,  etc,  and  fr<»Q  supplying,  or  at>- 
tempting  to  supply,  the  InhablUnts  of  Phil- 
l^Mbui^  with  water  In  any  manner  whatever 
so  aa  to  interfere  with  the  exclualre  fran- 
cfalsea  prevloudy  enjoyed  by  said  company, 
and,  finally,  to  restrain  it  from  doing  any 
act  or  acts  by  which  the  value  of  the  capital 
stock  of  9aid  company  would  be  in  any  man- 
ner impaired.  The  Cltisenfl*  Company  prompt- 
ly filed  its  answer  to  the  bill,  and  thereupon 
the  parties  agreed  that  the  case  should  be 
heard  as  upon  final  hearing  uiton  bill,  an- 
swer, and  testimony. 

The  most  important  question  raised  by  tlie 
pleadings  was  whether  the  Pbilllpsburg  Com- 
pany possessed  the  exclusive  privilege  of  fur- 
nishing water  to  the  inhabitants  within  the 
territory  embraced  in  Its  charter.  That  the 
company,  by  Its  or^nal  charter,  acquired 
the  privilege  under  and  by  virtue  of  the  act 
•C  1874,  and  subject  to  the  restriction  Im- 
posed by  It,  Is  undisputed.  The  qnestion 
whether  the  act  of  June  2.  1887,  aod  the 
company's  amendment  of  its  charter  in  1894, 
deprived  it  of  the  privilege  then  acquired, 
was  not  decided  by  the  court  below,  although 
It  was  held  in  Luzerne  Water  Co.  v.  Toby  Wa- 
ter Ca,  1^  Pa.  at.  508,  24  Atl.  117,  that  the 
said  act  repealed  by  Implication  the  exclusive 
privileges  given  to  water  companies  by  the  act 
of  1874.  It  was  evidently  considered  uanec- 
eaaary  to  determine  this  question,  as  the  court 
f ouaA  ttiat  the  fionilalaaiit  bad,  for  ■  period 


of  five  yearti.  divided  among  Its  stockhoM- 
«rs,  from  Its  earnings,  a  divldraid  equal  to  8 
per  cent,  per  annum  upon  Its  capital  stock. 
It  is  conceded  that,  If  this  flndlnc  was  an- 
thorized  by  the  evidence,  the  conaplalnsnCi 
claim  of  aa  exduslve  privilege  Is  defeated  by 
it.  The  evidence  on  whldi  the  finding  was 
based  related  to  the  stock  and  cash  dirldendi. 
We  have  carefully  examined  this  evidence, 
and  are  cimvlnced  by  It  that  It  folly  war- 
ranted the  •mWwft  and  that  the  latter  was 
the  <mly  eonclaslaa  fairly  dedndble  from  the 
former. 

The  other  matttti.of  wUdi  tbe  PfaUUpsburg 
Company  complains  In  Its  blB  r^ate  to  tbe 
water  snpiriiy  required  for  tbe  Inhabitants 
within  the  territory  covered  by  Its  cfaartc. 
and  to  the  depredatioB  in  value  of  Its  capital 
stock  as  a  consequence  of  the  ctMnpetition 
which  would  naturally  follow  tbe  estatrilEb- 
ment  of  anoth»  plant.  The  answer  to  these 
eomi^alnta  Is  that  the  water  sniviy  of  OM 
stream  is  more  than  20  times  the  quantity  of 
water  consumed  by  the  inhabitants  of  Phfl- 
Upsbarg,  as  famldied  by  the  complalniiig 
company,  and  that  the  probable  effect  iqM» 
tbe  value  of  Its  capital  stock,  as  Uie  result  at 
competition,  Is  no  cause  for  the  Intervention 
of  a  court  ot  equity.  Besides,  tlie  PhOIlps- 
bnrg  Company  has  never  condemned  Qtld 
stream,  or  any  portion  of  It,  for  ttie  pnrpooes 
of  Its  charter,  altboogh  the  water  supply  for 
its  customers  has,  since  the  establishment 
of  its  plant  mtU  tlv  presmt  time,  been  fur- 
nished from  it.  The  PhUUpsburg  Company, 
therefore,  has,  as  against  the  OitlcenB'  Com- 
pany, the  position  and  rights  of  a  lower  ri- 
parian owner,  and  nothing  more.  AU  the  ma- 
terial facta  found  by  the  conrt  have  adequate 
support  in  the  evidence,  and  we  discover 
nothing  in  them  which  calls  for  an  Issuance 
of  the  Injunction  prayed  for  in  the  cmn- 
pany'B  bHl.  The  case  before  us  Is  not  within 
the  class  of  which  White  City  of  Mead- 
vlUe  (Pa.  Sup.)  35  Atl.  605,  Is  a  type,  and 
therefore  a  discussion  of  cases  of  that  daa 
Is  onnecessary.  They  are  not  appllcaUe  to 
the  case  at  bar.   Jodgment  sfflimed. 


FAT  GA8-FIXTUBB!  CO.  v.  WBXiSBACB 
LIGHT  CO. 
(S«^«me  Court  of  Pennio-lvaalm.   Jan.  3, 

1899.) 

OOKTRA  CT— DmUTtO^T. 

Plaintiff  Rpiriled  to  defendant  for  the  ez- 
closire  privilege  of  ■eiiiDC  a  certain  article,  lojc- 

gtstiofT  fire  years  for  the  lenath  of  the  contract, 
efendant  granted  the  prirtteEe  provided  plain- 
tiff prosecQted  the  buainess  aatisfaetorily,  bat 
stated  that  Its  cnstom  was  to  aiaks  tbe  cod- 
tract  for  the  life  of  the  pateat;  that  it  wovM 
not  Interfere  aa  long  as  plaintiff  poshed  the 
buainess,  and  would  not  force  plaintiff  to  ket^ 
up  the  business  if  uaprofltable.  Beid,  that  «- 
ther  part;  could  terminate  It  if  it  proved  onsat- 
istactory. 


AkmsI  from  OMut  ot 
■dslphla  esnnty* 
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Aethm  bj  tiie  Fay  (3a«-Flztura  Comptny 
ftgaliut  the  Welibach  Llgbt  Oompany  for  a 
tneach  (tf  contract  Jwlgineiit  for  defenOaxit. 
and  plaintiff  appeala.  Afflrmed. 

Jamee  CoUins  Joaea  and  Lewln  W.  Barrin- 
ger,  tot  appellant  Uorgan  it  Lewie,  for  ap- 
peUee. 

McCOLLUM,  J.  This  le  an  action  of  aa- 

eninpalt  brongbt  by  tbe  Fay  Oae-Ftztnie 
Company  against  tbe  Welsbach  Light  Com- 
pany. The  plalnttflre  statement  of  dalm  waa 
demnrred  to  by  tbe  defendant  and  tbe  de- 
murrer waa  aoatalned  by  tbe  learned  oonrt 
below.  Tbe  case  la  now  before  ua  on  aweal, 
and  tbe  material  qneatlon  presented  1^  It  la 
whether  fbere  was  a  contract  between  tbe 
parties  for  a  definite  time,  or  a  c<mtract  ter- 
minable by  and  at  tbe  pleasure  of  either  of 
them.  The  plalntlfl,  on  the  28tb  of  Septem- 
ber. 1803,  applied  to  tiHe  defmdant  for  pe^ 
mission  to  aeU  Welsbach  light*  "In  8t  Loola, 
Ho^  and  Bast  8t  I^nda.  XIL,"  and  agreed.  If 
permission  was  granted,  not  to  break  the 
price  or  sell  outside  of  the  territory  named. 
The  defendant  reedved  the  appUeatlon,  and 
granted  tbe  pernUsslon,  saying:  **We  will 
not  luiowtngly  fnmlsh  lights  to  any  other 
person  Cor  sale  for  sndi  purpose  In  said  ter- 
ritory so  long  aa  yen  do  not  break  the  price 
or  aell  outside  of  tlie  territory  named,  and  In 
all  otlier  respecta  prosecute  tlie  business  to 
our  aatlafacaott.**  Tbe  pbUntiff,  through  Its 
president  a^nowledged  ttie  defendant's  let- 
ter granting  pwmlaslon  aa  aforesaid,  and  a- 
pressed  satisfaction  with  it  but  added  the 
following:  "Ton  do  not  state  tbe  loigtb  of 
time  that  yonr  emtract  is  to  remain  in  force, 
and  I  would  suggest  it  be  for  five  years."  In 
reply  to  this  suggestion  tbe  defendant  com- 
pany said:  **Oxir  ordinary  metliod  Is  to  make 
the  length  of  contract  remain  In  force  during 
the  life  of  the  patent  In  other  words,  aa 
long  aa  you  push  the  business,  It  Is  onr  In- 
twest  to  let  you  alone;  and,  when  the  busi- 
ness isn't  worth  oiou^  for  you  to  push  it 
It  isn't  for  our  intereat  to  attempt  to  force 
you  to  keep  in  a  business  that  la  unprofltaUe 
or  dlatsstefuL"  The  correspondence  abore 
quoted  fairly  abowa  tbe  relation  of  the  par- 
ties to  Mdk  other  respecting  the  tmnMcU<ni 
between  ttiem,  and  it  plainly  dlsdoses  flie 
fact  tbat  they  were  not  parties  to  a  contract 
for  a  definite  period.  The  plaintiff  songht 
and  obtained  from  tUe  defendant  the  priv- 
ilege of  selling  the  Wdsbach  lights.  In  tbe 
cities  horelnbefore  mentioned,  upon  condi- 
tions prescribed  by  tiie  latter,  one  of  which 
was  that  tbe  plaintiff  should  prasecute  the 
business  In  all  respects  to  the  satisfaction  of 
tbe  defendant  There  was  no  qualification  of 
this  condition  by  the  defendant  In  its  letter 
of  October  2,  18^  or  in  any  other  wrlttoi 
communication  upon  the  subject  Bestdea,  It 
Is  not  claimed  by  the  plaintiff  that  there  was 
any  other  atgreouent  or  understanding  be- 
tween the  parties  than  that  which  appears  in 


their  correspondoice.  It  is  plain  enough, 
from  ttw  defmdant's  answer  to  the  plaintiff's 
onggestlon  of  a  contract  Air  the  period  of  five 
years,  that  tbe  former  was  unwilling  to  en- 
ter Into  aucb  a  contract  or  to  require  flie 
lattw  to  continue  In  a  business  or  aerrlce 
wtAcb  mli^t  prore  unprodtaUe  or  dlsteate- 
ful  to  it  The  rriatlon  of  tbe  lyuHes  under 
the  agreement  erldeneed  by  tiielr  correspond- 
ence was  eleariy  Ibat  of  principal  and  agent, 
and  dther  was  at  liberty  to  termbiate  It  if 
unsatisfactory.  Bfacblne  Co.  t.  Swing,  141 
U.  8.  627,  12  SuQ.  Ct  94,  seems  to  us  appUca- 
Ue  to  the  ease  under  oonslderatlon,  and  to  fully 
sustain  tile  decision  appealed  from.  Indgment 
afflrmefl 


HANNA  et  aL  T.  CXABK  et  aL 
(Sn^ame  Court  of  Pennaylraala.   Jan.  S, 

1899L) 

PAsnrioa'— Bqoitabls  Titles— JcBtsDionoir  — 
VBHrs— Thosti. 

1.  The  coort  of  common  pleas,  onder  Act  July 
7, 1885  (P.  L.  257),  and  aoder  tbe  general  lavs, 
has  jurisdiction  to  award  a  partition  founded  on 
an  eqnitable  titie,  under  a  Mil  against  a  trustee 
for  an  account  and  for  partition. 

2.  Jurisdiction  to  try  a  question  as  to  the  ex- 
istence of  a  trust  ana,  If  estabUshed,  to  award 
partition,  is  In  tbe  court  of  common  pleas  of  the 
county  where  the  land  Is  situated,  and  not  of 
the  county  where  tbe  trustee  resides. 

^  A  co-tenant  of  a  trust  estate  boueht  and 
held  part  of  the  trust  estate  for  his  sole  bene- 
fit. Plaintiff  tenant  acquIeBced  in  his  dalm  of 
title  for  many  years,  and  in  her  bill  in  equity 
against  him  as  nominal  defendant,  and  agalnBt 
another  co-tenant  for  an  accounting  and  a  par- 
tition, made  no  adverse  claim  to  such  title,  nor 
asked  for  other  relief  of  any  kind  against  said 
nominal  defendant.  BM,  that  the  nominal  de- 
fendant is  not  liable  as  a  trqstea  ex  malefldo. 

AH>eal  from  court  of  common  pleas,  Mc- 
Kean  county. 

Bill  In  equity  by  Ellen  C.  Hanna  and  her 
husband  against  Junius  B.  Clark  and  others 
for  an  accounting  aa  trustee,  and  a  partition' 
of  tbe  unsold  lands.  From  a  decree  for  com- 
Idalnants,  defendant  Junius  B.  Clark  appeala. 
Afflrmed  In  part 

W.  B.  Blce  and  Berry  A  Bdgett  for  appel- 
lant nmmas  F.  Blchm<md  (Henry  Kli^  and 
&tmuel  Boberts  Taylor,  of  couns^,  for  ap- 
pellees. 

GBBBIN.  T.  Altbou«h  there  are  80  assign- 
ments of  error  In  this  case,  none  of  them  are 
pressed  upon  our  attentlm  In  tbe  a^ment 
of  tbe  learned  counsel  for  the  appelbut 
cept  the  very  few  which  relate  to  tbe  juris- 
diction of  the  coturt  and  the  two  matters  aris- 
ing under  tbe  flfty-iUnth  and  sixty-eighth  as- 
signments. We  do  not  think  H  commendable 
practice  to  astign  error  to  all  the  rulings  of 
the  court  below  simply  because  they  are  ad- 
Terse  to  the  party  appealing,  when  In  point 
of  fact  the  great  bulk  of  them  are  upon  un- 
disputed cimdltions  of  tbe  testimony,  and 
upon  legal  propositions  which  cannot  poa^ 
bly  be  cootzorertsd. 
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la  the  present  cue  we  are  most  clearly  of 
opinion  that  the  plaintiffs'  claim  rests  both 
upon  the  sealed  agreement  made  by  Junius 
R.  Clarlc  with  bis  father  on  October  11.  1S~3, 
and  upon  the  mutual  agreement,  also  under 
seal,  made  by  all  the  heirs  of  Joseph  F.  Clark 
on  July  2,  1877,  and  also  upon  the  paper  of 
July  9,  1877.  ^1  0'  these  papers  fully  ex- 
press the  relation  of  trust  and  confidence  es- 
tablished between  the  defendant  J-  R.  dark 
and  the  other  members  of  the  famUy;  and, 
in  our  opinion,  there  can  be  no  manner  of 
doubt  that,  la  all  the  matters  in  controversy, 
Junius  R.  Clark  was  a  technical  trustee,  as 
to  the  properties  and  all  the  transactions 
growing  out  of  them,  for  his  mother  and  bis 
brothers  and  sisters,  as  cestuis  que  truBtent 
So  far  as  the  agreement  of  July  2,  1877,  Is 
■concerned,  the  precise  question  has  already 
been  decided  by  this  court  in  the  case  of 
Clark  r.  Clark,  180  Pa.  St  186,  86  AtL  747. 
That  was  a  bill  filed  against  this  same  de- 
fendant by  another  sister,  claiming  practi- 
cally the  same  relief,  as  to  accounting,  as  is 
sought  In  the  present  case,  founded  only  upMi 
the  agreement  of  July  2,  1877.  in  which  the 
defoidant  set  up  the  same  defenses  as  in  this 
case.  In  the  opinion,  our  Brother  Mitchell 
thus  speaks  of  that  paper:  "This  writing  Is 
the  foundation  of  the  present  bill.  By  it  the 
appellant  clearly  constituted  himself  a  trus- 
tee, and  became  liable  to  account  in  any  co^rt 
haTli^  Jurisdiction  over  blm,  not  by  virtue  of 
any  statute  as  to  trusts  In  common,  but  by 
the  general  jurisdiction  of  chancery  to  compd 
performance  of  equitable  duties,  or  the  en- 
forcement of  equitable  ri^ts,  wherever  the 
party  may  be  found,  without  reference  to  the 
locality  of  the  laud.  It  Is  sufficient  to  refer 
to  our  own  recent  case  of  Jennings  Bros.  & 
Co.  V.  Beale,  168  Pa.  8t  283.  27  AtL  948." 
We  decided  In  that  ease  that  this  defendant 
was  liable  to  account  as  a  trustee  for  his 
trannctlons  under  the  agreement  of  July  2, 
*1S77,  and  we  see  no  reason  to  depart  from 
that  ruling  now.  On  the  contrary,  tbe  paper 
of  October  11,  1873,  wtaleb.  It  appears  by  the 
testimony  in  tills  case,  had  not  been  dis* 
coTered  when  the  bill  In  that  case  was  filed, 
contains  an  additional  and  a  larger  obligation 
to  account  for  all  the  transgctkms  growing 
out  of  the  orlfl^nal  purchase  of  the  lands  In 
controversy  at  the  sheriff's  sale  of  these 
lands  as  tbe  property  of  Joseph  F.  Clark,  the 
father  of  the  plaintiff  and  defendants.  By 
that  paper,  also,  an  express  trust  was  cre- 
ated, as  wdl  as  an  oUlgatlon  to  rectmvey 
upon  Indemnity  being  made.  Inasmuch  as 
Junius  thereby  agreed  that  if  be  made  sales 
of  the  lands,  or  any  part  thereof,  he  would 
apply  tbe  proceeds  to  r^y  himself  for  any 
moneys  paid  ont  by  htan,  and  if  there  was 
any  sarplns  left  over  after  paying  himself 
for  mimeys  he  had  paid  ont  or  was  liable  to 
pay,  he  would  pay  such  surplus  to  the  said 
Joseph  F.  Clark,  bis  beln  m  assigns.  There 
cannot  be  the  least  questk>n  as  to  ttie  efficacy 
of  this  iiaper  to  establish  an  expttn  trust  on 


the  part  of  Junius  R.  Caarfc  In  favor  af  tbe 
plaintiff  in  this  case,  as  well  as  the  other 
members  of  tbe  family.  As  the  eDtlrdy  on- 
disputed  testimony  abounds  with  proof  of  the 
numerous  transactions  made  by  the  def 
ant  with  these  various  properties,  and  of  tbe 
large  receipts  of  royalties  for  oil  and  other 
matters,  and  as  be  has  never  settled  or  filed 
any  account  of  those  transactions.  It  aeons 
to  be  too  plain  for  argument  that  he  Is  bound 
to  furnish  a  full  account  of  all  his  dealings 
and  transactions  with  the  several  properties 
and  tbelr  products.  As  this  question  has 
been  already  decided.  It  Is  anneceasary  to 
elaborate  It  any  further. 

As  to  the  contention  that  the  bn  Is  an 
ejectment  bill,  and  must  therefore  be  disxniss- 
ed,  we  consider  it  to  be  entirely  untenable. 
The  bill  Is  filed  against  a  trustee  for  an  ac 
count,  and  also  for  a  partition  of  the  lands 
In  question.  As  the  plaintiff.  If  her  mret- 
ments  are  sustained,  is  entitled  to  a  conveT- 
ance  of  ber  apportlonable  interest  In  the  land 
by  virtue  of  her  equlteble  title  thereto,  there 
is  not  the  slightest  question  as  to  tbe  Jartsdic- 
tion  of  the  court  to  award  partition.  Biqnlte- 
ble  ]urlsdlcti(Hi  In  partition  In  all  cases  was 
expressly  given  to  the  courts  of  common  pleas 
by  the  act  of  July  7.  1886  (P.  L.  2S7>.  But  it 
had  been  decided  long  before  tbe  passage  of 
that  act  that  an  equitable  estate  Is  sufficient 
in  Pennsylvania  to  sustain  a  partition,  even 
at  law.  Wlilhig  v.  Brown,  7  Serg.  A  R.  4€7: 
Longwell  v.  Bentley,  23  Pa.  St  99.  In  Uaycs' 
Appeal,  123  Pa.  St  UO,  16  Atl.  600,  we  said: 
"In  cases  of  equlteble  estetes  and  defenses, 
chancery  will  take  JnrlsdlctlMi  of  the  whole 
matter.  Adams,  Bq.  230;  Story,  Bq.  Jur.  | 
661.  An  equlteble  estete  is  sufficient  In  Penn- 
sylvania to  support  a  partition,  even  at  law. 
It  is  sufficient  to  show  a  clear  equlteble  right 
to  tbe  relief  prayed  for.  WllUng  v.  Brown.  7 
Serg.  &  R.  467;  Longwell  v.  Bentley,  23  Pa. 
St  sa  If  tbe  disputed  titles  are  equitable, 
courte  of  equity  will  exercise  Jnrisdletkm  to 
settle  them,  and  wlU  then  grant  final  relief, 
by  way  of  partition,  under  tbe  same  blU.  3 
Pom.  Eq.  Jnr.  i  138&  Such  a  bm  Is  not  mul- 
tifarious, because  tbe  partltkm  la  decreed  to- 
ddentelly,  to  complete  tbe  measnre  of  re- 
lief and  avoid  multiplicity  of  sntta.**  Thov 
Is  not  tbe  slightest  doubt  that  this  la  a  UQ 
for  an  account  and  for  partition,  founded  up- 
on an  equiUtde  title,  and  benoe  It  Is  beyonl 
all  questUm  that  the  Jurisdiction  mvst  be  sus- 
telned. 

Tbe  objectlra  to  the  jorladlctini  of  tiie  court 
of  common  pless  of  MeKean  county,  on  tbe 
ground  that  the  d^endant  was  a  retfdent  of 
Warren  coun^  at  the  Inception  of  the  trust. 
If  there  was  any  trust  nnder  the  provlsiooj' 
of  the  act  of  June  14, 1836  (P.  L.  632),  Is  equal- 
ly untouble.  As  the  bUl  Is  for  partition  as 
well  as  for  account  and  the  lands  are  an  Is 
McKean  county,  and  Jurisdiction  baTtng  once 
atteched  tor  one  purpose,  It  will  be  sustained 
for  all  purposes.  Wlntim's  Appsal,  07  Pa.  St. 
886;  McGo^  t.  Remington,  12  Pa.  St  56; 
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^VilheIm*s  Appeal,  79  Pa.  St  120;  Abl'a  Ap- 
peal, 129  Pa.  St.  49,  18  AU.  475.  477.  Equity 
lias  Jurisdiction  In  all  cases  of  partition. 
Brown's  Appeal,  S4  Pa.  St.  457.  This  same 
objection  was  made  in  Hayes'  Appeal,  supra, 
and  was  effectually  disposed  of  by  oar  Broth- 
er aerk  In  the  opinion.  After  stating  the  con- 
tention that  under  the  act  of  1836  the  court 
of  common  pleas  of  the  ocnioty  where  the 
trustee  resided  alone  bad  Jurisdiction,  al- 
though the  bill  was  for  partition  ot  lands  ly- 
ing In  another  coun^,  the  opinion  proceeds: 
"This  contention  invoIreB  an  entire  miscon- 
ception of  the  purpose  and  meaning  of  the  act 
of  1836.  That  act,  If  It  bas  any  application  to 
a  trust  created  under  the  circumstances  here 
alleged,  bas  no  application  to  proceedings  at 
law  or  In  equity  in  respect  to  the  dtie.  It  re- 
fers rather  to  the  contnrf  and  management  of 
the  trustee  where  the  trust  has  been  created 
by  deed  or  will,  or  has  been  otherwise  estab- 
lished. In  1836,  and  for  tw^ty  years  there- 
after, ejectment  was  the  only  means  by 
which  a  trust  might  be  asserted  against  the 
bolder  of  the  legal  title;  and  that,  being  a 
local  action,  was  necessarily  brought  in  the 
common  pleas  of  the  coonty  where  the  lands 
were  situated.  It  is  absurd  to  suppose  that 
the  legislature  Intended  that  an  ejectment 
might  be  iHwught  In  one  county  to  recorer 
the  possession  of  lands  lying  In  another  coun- 
ty." 

It  is  also  argued  that  the  pendency  of  an- 
otha:  bill  of  Bfary  £.  Clark  In  the  common 
pleas  of  Philadelphia  connty  against  Junius 
R.  C3ark  is  a  bar  to  the  present  proceeding. 
It  Is  suflldent  to  say  that  the  bill  was  brought 
l>y  another  person,  it  did  not  embrace  the 
agreement  of  11th  October,  1873,  and  It  did 
uot  ask  for  partition  of  the  laiids  in  Me- 
ICean  county,  nor  for  any  partition,  nor  for 
anything  more  than  an  account  The  cm- 
tendon  is  destitute  of  merit. 

We  cannot  snstaln  the  fifty-ninth  assign- 
ment There  is  no  evidence  to  show  that 
Joseph  F.  Clark  Intended  to  make  a  present 
to  Junius  R.  Clark  of  the  money  due  him  on 
the  Kingsbnry  mortgage,  nor  is  there  any  evi- 
dence to  show  that  Junius  R.  Clark  paid  any 
money  to  his  father  for  the  assignment  But 
JuEflus  R.  Clark  himself  testifies  that  his 
father  made  the  assignment  ta  blm,  at  his  re- 
quest because  the  matter  was  complicated, 
:>nd  "that  for  some  reason  tbe  parties  would 
not  negotiate  with  father,  and  I  wrote  him 
be  had  better  make  an  assignment  to  me, 
and  I  would  see  what  I  could  do."  He  said 
also  that  he  finally  collected  H.BOO  of  this 
money,  that  he  had'  a  statement  of  bis  ac- 
count with  his  father  In  regard  to  It  and 
that  be  paid  part  of  it  to  his  father.  As  a 
matter  of  course,  tbe  court  could  not  say 
there  was  no  evidence  of  any  agreement  to 
apply  the  moneys  received  from  this  source 
on  account  of  the  writing  of  Octotwr  11, 

There  is  a  question  arising  as  to  the  lia- 
l>iUt3r  of  Jnnlui  B,  dark,  as  a  trustee,  for  the 


proceeds  received  by  him  after  tbe  purchase 
by  him  and  his  brother  of  a  part  of  the  trust 
estate  from  Wilcox  and  Barly.  We  express 
no  opinion  upon  that  subject  at  this  stage  of 
the  case,  and  except  it  out  of  the  operation 
of  the  decree  as  confirmed  by  u& 

We  do  not  see  bow  we  can  sustalp  the  six- 
teenth finding  of  the  court  below,  agalust 
Edward  K.  Clark,  holding  him  liable  to  the 
plaintiff  as  a  trustee  ex  malefido;  and  there- 
fore we  feel  obliged  to  sustain  the  sixty- 
eighth  assignment  of  error.  While  It  is  per- 
I  haps  correct  to  say  that  Edward  K.  Clark, 
being  a  co-tenant  with  his  brothers  and  sis- 
ters of  the  trust  estate,  was  not  at  liberty  to 
purchase  and  bold  any  part  of  the  trust  es- 
tate for  his  own  benefit  as  against  them,  and 
a  very  strong  argument  could  be  made  to  that 
effect  In  support  of  the  sixteenth  finding,  yet 
It  Is  also  true  that  the  plaintllf  acquiesced  In 
this  claim  of  title  by  Edward  K.  Clark  for 
many  years,  and,  what  Is  of  still  more  im- 
portance, she  bas  not  made  any  adverse  claim 
to  It  In  her  bill.  She  has  said  nothing  about 
It  in  tbe  bill.  She  has  not  asked  for  any 
r^lef,  as  against  him,  on  that  account  nor 
has  she  asked  for  any  decree  of  any  kind 
against  him  on  that  or  on  any  other  account 
He  has,  therefore,  bad  no  notice  of  any  such 
claim,  and  In  the  present  state  of  the  plead- 
ings we  do  not  see  how  any  such  claim  can 
be  sustained.  We  therefore  sustain  the  six- 
ty-eighth assignment  aud  reverse  so  much 
of  the  decree  as  relates  to  him.  The  decree 
of  the  court  below  is  affirmed  In  all  respects, 
except  as  to  80  much  thereof  as  r^ates  to 
Edward  K.  Clark,  and  holds  him  to  be  a 
trustee  ex  maleficlo  of  the  part  of  the  prop- 
erty purchased  by  him  from  C.  R.  Early,  and 
requires  htm  to  account  for  the  [troceeds  of 
that  property;  and  as  to  so  much  of  the  de- 
cree as  relates  to  that  subject  the  same  Is 
hereby  reversed,  and  the  record  is  remitted 
to  the  court  below  for  further  proceedings,  at 
tbe  costs  of  the  appellant 


HART  V.  WILLIAMS  et  aL 
(Supreme  Court  of  Peunsylvania.   Jan.  % 

1899.) 

ADvsasa  Fdsbhsiox  —  EisoniBxr— Ev^ 

DBXCS. 

1.  Where  one  and  his  devisees  and  legatees 
had  open,  hostile.  contiDUoas,  and  Dodisputed 
possession  of  land  for  ^  yean,  it  wo  snffl- 
cieut  to  confer  titie,  under  the  statute  of  Umita- 

tions. 

2.  Where  plaintiff  elalmed  title  in  ejectment 
by  a  purchase  at  an  oridians*  court  sale  by  an 
executor,  the  will  of  a  testator  directing  Ida 
executors  to  convert  his  real  property  Into  mon- 
ey waa  admissible. 

8.  Where  a  plaiatifP  claimed  title  In  eject- 
ment.  and  defendant  claimed  an  undivided  naif 
of  the  land  under  one  of  two  sons  of  the  testa- 
tor, who  held  a  deed  to  the  land  while  It  was 
in  their  father's  possession,  evidence  of  a  power 
of  attorney  accepted  by  the  father  from  one  of 
his  sons  and  recorded,  and  which  granted  him 
the  right  to  enter  on  all  the  son's  land  in  Penn- 
syivania,  is  Inadmissible  to  show  that  he  did 
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not  iateod  to  hold  adrenelr  to  Ui  wn  or  mbi, 
where  it  did  not  deteribe  the  laiid  In  qneatioa. 

Error  to  court  of  omuiMii  pleaB.  Ciawtord 
coimtr. 

Ejectment  by  H.  BL  Hnt  acaJast  AnOicny 
WHUamB  and  WllUam  Wataon.  Thoe  waa  a 
JndgBkent  for  pliUntlff,  and  defendapta.  ttrlng 
errw.  Afllrmed. 

The  foUowing  la  the  charge  •t  the  court: 
"Gentlemen  of  the  Jary:  The  action  which 
we  are  now  trrlog  is  one  of  ejectment, 
brought  by  one  Howard  E.  Hart  against  Aa> 
thony  WlUlama  and  Wllilam  Watson,  for  the 
recovery  of  a  pjeoe  of  real  estate  in  Wayne 
township,  amounting  to  aboat  M  aerea.  The 
plaintiff  clainiB  nndet  title  derired  from  «oe 
Bobert  WllUams,  and  tbe^  offer  teatlmony-^ 
and  in  fact  both  sides  offer  testimony— to 
show  that  Bobert  WUilajBS  went  into  poaeea 
si<»i,  moved  onto  that  land,  od  or  aJbout  tbe 
year  IS^j^.  I  beliere  one  wttnees  states  that 
It  was  in  the  year  1856,  in  May.  Plaintiff 
otten  further  testimony  that  Bobert  WUllams 
remained  on  that  i^ace  conttouaUy  from  that 
time  until  bis  deatd^,  which  bap)>eaed  prob- 
ably In  January.  ISTS  (you  will  remember  the 
dates  from  the  testimony  pnodnced  In  your 
hearing);  that  he  treated  the  land  as  hla 
own;  that  he  went  on  and  cleared  np  and 
remored  stumps,  picked  stones,  and  'red  up/ 
as  one  witness  e^[Hressed  It,  part  of  the  farm; 
tliat  be  built  fences  on  the  farm,  tnctosed  it 
with  good  fences,  aa  one  or  two  wltncRscs 
stated;  that  be  planted  an  ondkard;  that  he 
built  a  bouse  and  bam,  or  at  least  a  part  of 
a  barn.  You  will  remember  the  testimony 
as  to  what  he  did.  They  also  produce  testi- 
mony to  show  that  Bobert  Williams  had  this 
property  assessed  to  him,  and  presumably 
paid  the  taxes  thereon  during  this  entire  time; 
ttrnt  he  bad  a  large  family,  seven  or  eight 
or  more  sons,  the  claims  of  two  9t  which 
sons,  John  and  Jeremiah,  will  come  into  this 
suit;  that  Jeremiah  was  not  on  the  farm 
with  hla  father,  or  occupying  it  by  himself 
at  any  time  after  the  father  moved  on  there, 
but  in  fact  that  Jerry  had  moved  west  to 
Iowa,  probably  some  time  before  the  father 
moved  onto  this  land.  I  believe  that  one 
witness,  or  possibly  more,  stated  that  he 
moved  away  to  Iowa  the  fall  before  liis  fa- 
ther moved  onto  that  land;  that  John  waa 
with  his  father  at  the  time  of  their  taking 
possesBlon  of  the  land,  at  least  to  make  hia 
home  there,  for  some  few  years  thereafter, 
when  he  went  away,  possibly  to  Missouri,  It 
does  not  matter  where;  that  Robert  Williams 
sold  a  small  portion  of  this  land  to  Mr.  Oeorge 
Footc,  I  believe,  and  a  short  time  before 
bis  death  he  executed  a  will,  or  a  paper 
which  became  his  will  upon  hla  death,  by 
the  terms  of  which — which  you  have  heard 
read— he  gave  the  use  of  tliat  farm,  upon 
which  be  was  then  living,  in  Wayne  town- 
ship, to  his  wife,  Margaret  Wllllama,  during 
her  life;  and  the  will  provided  that,  upon 
the  death  of  Margaret  Williams,  his  wldowi 


tala  cze«utor  (wit*,  It  vrontt,  was  Anthony 
Williams)  durald  seU  this  real  estate,  and 
make  certain  dtapoaitlon  of  the  proceeds. 
The  plaintiff  offers  further  testimony  that 
Margaret  WUliaina,  the  widow,  mdw  tiie  pro- 
TlalooB  of  tltta  will,  UT«d  upon  tte  farm  oc- 
cupied by  Bobert  WUUama  at  the  time  of  his 
death,  and  tot  a  nomber  of  years  prior  there- 
to, or,  as  they  claim,  from  i8S6,  remained,  in 
poBseaaicai  of  that  farm  eontinnouBly;  that 
she  cultivated  It  or  bad  it  done,  orosaw  tlie 
cultlTatton  of  It,  and  rec^ved  the  proceeds 
firom  the  Carm.  It  ai^ars  that  one  of  the 
defendanta,  Anthony  Williams,  a  son  of  Mar- 
garet and  Bobert  WlUlaaoa,  came  onto  the 
farm  with  his  mother  about  «ne  or  two  years 
after  the  death  «f  the  father;  that  he,  as  he 
says,  operated  the  fann  far  bis  mother  and 
asder  her  direction;  that,  by  the  consent  of 
hla  mother  or  her  direction,  he  bunt  an  addf- 
ti(m  to  the  house;  and  plaintMF  claima  tliat 
he  waa  there  under  the  permission  and  di- 
rection of  hia  Bottler,  who  had.  by  Tlrtue 
of  the  will  of  B<rt>eit  Willlama.  a  life  tnterest 
iB  that  farm.  Ton  have  beard  the  testhnony 
aa  to  aU  theae  facta,  genttMnHi.  Yon  have 
heard  the  wftoesses,  and  their  eridenee  is 
for  you.  Furthermore,  the  plaintiff  alleges 
tfaat  he,  the  plaintiff,  H.  E  Hart  purchased 
this  real  estate  at  an  orphans'  court  sale 
made  by  tte  executor  of  Bobert  Williams, 
by  virtue  of  the  last  will  of  Bobert  Williams, 
which  sale  was  made  and 'finally  coD&rmeil 
the  Sd  of  ICay,  1807,  and  that  the  plaJntifr. 
Mr.  Hart  thereupon  received  a  deed  for  thl9 
property  from  ihe  said  executor.  The  de- 
fendant allegea  that  the  title  to  this  property 
is  not  In  H  B.  Hart  and  cannot  be  in  H.  E. 
Hart,  by  vlrtae  of  the  deed  he  received  from 
the  executor  ot  Bobert  WlUlama.  They  ofl'er 
in  evidence  a  record  title  showing  that  tlie 
title  to  the  vrtiole  of  this  property,  at  least  on 
paper,  is  in  some  one  else  than  the  plaintiff 
in  this  case,  and  that  they  hare,  at  least,  an 
undivided  one-half  Interest  therein.  Tbey 
offer  in  ertdenoe  a  deed  from  John  Wight- 
man,  who.  It  appears,---and.  it  even  amtears 
by  the  testimony  of  a  witneas  on  bdialf  of 
the  plaintiff,  Mr.  Peter  ShoffstaU,— had  for- 
merly owned  that  farm  and  had  sold  tt,  and. 
It  Is  claimed,  by  virtue  of  a  deed  from  Jo^n 
Wtghtman  to  John  and  Jeremiah  WHliams. 
two  of  the  aons  of  BobMt  WlDIama;  this  deed 
is  dated  the  16th  of  January,  1861;  that  John 
Wini&ms  deeded  his  undivided  one-half  In- 
terest in  that  C6  acres  of  land  to  Anthony 
Wlillamfl,  hla  brother,  on  the  2Zd  of  Decem- 
ber, 1883;  tfaat  subsequent  to  Hiat  time  there 
were  judgments  entered  against  Anthony  Wfl- 
Uams,  and  execution  Issued  thereon,  and  a 
sheriff's  sale  of  Anthony  Williams'  Interest 
In  this  real  estate  made,  and  a  deed  deliv- 
ered to  Mr.  Watson,  the  other  defendant. 
The  sale  was  made  some  dme  in  May,  1886. 
and  a  deed  delivered  to  Mr.  Wataon,  the  20th 
of  May,  1885,  for  the  Interest  of  Anthony 
Williams  In  this  real  estate. 
"Tb«  title  the  plalntlfl  aete  up  U  one  by 
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Tlrtoe  of  tAe  statute  ot  llmltmttoBs,  whldi  op- 
•»tes  In  this  commonweolith.  If  Botoert  Wll- 
Uams  entered  upon  the  piece  of  property  la 
suit  In  tbe  jeat  18e5,~-Bnd  tt  aeema  tbat 
there  ts  no  controrersy  as  to  that, — and  claim- 
ed that  property  as  bis  own.  if  he  held  that 
property  by  an  adverse,  notorious,  exclnsive, 
open,  and  contlDuouB  posseesion,  if  he  tnd 
those  who  claim  under  him  held  It  for  twenty- 
one  years  In  that  manner,  and  the  plalntUI 
in  this  case  has  acquired  that  title,  he  has  a 
good  ttcie  to  tUs  land.  In  other  words,  U 
Robert  WUllamB  took  possession  of  that  land, 
had  possession  of  It  CKclaslrely,  was  not  hold- 
ing under  any  other  person,  nor  jointly  with 
any  other  person,  adrera^y  against  every 
other  pwBon  claiming  title  as  against  every 
one  etae^  openly  aad  BotMrionsly  (that  Is,  In 
such  a  way  that  anybody  could  obsrare  that 
he  was  so  holding,  and  that  they  might  so 
learn  It),  and  that  be  so  htid  oontinuousty, 
kept  right  on  from  the  ttane  he  began  so  bald- 
ing tmtll  the  date  of  his  death;  and  if  Robert 
WiUlams  msde  his  wiU,  by  rtrttw  of  which 
be  directed  that  his  wife  should  have  the  use 
of  tbat  property  during  her  life,  and  tiuit  at 
her  death  It  should  be  sold,  and  the  proceeds 
divided.— It  matters  not  to  yon  how  they  were 
divided,  the  sale  by  the  executor  of  Robert 
WlUiams,  under  the  prorlsloaa  of  his  will, 
would  pass  a  good  title  If  this  holding  had 
been  for  twenty-one  yean  by  Robert  Williams 
and  his  h^rs  and  devisees,  his  wife  and  those 
who  clalBDed  uaAer  his  wilL  It  Is  not  neces- 
aary  tbat  Robert  WUUams  should  remala  in 
possession  of  this  property  undw  dalm  of 
title  for  twenty-osie  years,  bat  he  and  these 
who  claim  his  interest  tn  that  property  to- 
gether most  have  remained  these  twenty-one 
years  or  more. 

"There  has  been  some  evidence  oBered,  gen- 
tlemen, as  to  Robert  WUllanu  having  paid  a 
certain  portion  of  the  purchase  money  on  this 
property.  We  say  to  you,  as  a  matter  of  law, 
that  there  Is  no  soch  clear  and  expUdt  evi- 
dence in  this  case  as  to  the  payment  ot  that 
purchase  money,  nor  as  to  the  ttane  and  occa- 
alon  upon  which  It  was  paid,  to  create  what 
Is  known  In  the  law  as  a  trust  In  John  and 
Jeremiah  Williams  for  their  father.  There 
la  no  inch  evidence  as  would  warrant  as  in 
submitting  to  you  to  find  whether  or  not  this 
purchase  money  was  paid  by  the  father,  or  a 
portion  of  it  was  psid  by  the  father,  snd  tbe 
deed  taken  In  the  name  of  tbe  sons,  and 
consequently  a  trust  aiose.  Tbe  question  for 
yon,  gentlemen.  Is  to  determine  whether  or 
Dot  Robert  WUllams.  and,  after  Robert  WU- 
Uams. those  claiming  by  virtue  of  Robert 
WiUlams'  title,  whatever  it  may  have  been, 
to  wit,  tbe  wife  and  legatees,  have  had  ex- 
clusive, notorious,  adverse,  and  ooutlnnons 
possession  of  that  acres  of  land  In  Wayne 
towoahlp  for  more  than  twenty-one  years 
prior  to  the  purchase  of  this  land  by  Mr. 
Hut  at  orphans'  court  sale.  That  Is  the 
matwial  fact  hi  this  case  for  you  to  deter- 
ailnsu   If  you  find  that  th^  had  such  pos- 


session for  twenty-one  years  or  more,  your 
verdict  shotild  be  for  the  plalntUC.  If  yon 
find  that  they  did  not  have  such  posaesslca 
for  twenty-one  years  and  upward,  your  ver- 
dict should  be  for  the  defendant  If  you  find 
for  the  plalntlfT,  yon  will  designate  what 
land  It  is  tbat  yon  find  for  him;  and  as  there 
seems  to  be  no  controversy  In  tbe  case.  If 
yon  should  And  for  him,  your  verdict  wotild 
probably  be  for  tbe  land  as  described  in  the 
writ  It  seems  that  there  is  no  controversy 
as  to  tbe  description  of  the  land.  If  yon 
find  that  there  was  not  such  possession,  and 
that  tbe  plaintiff  is  not  entitled  by  virtue  of 
the  purchase  he  made  at  the  sale  of  the  es- 
tate of  Robert  Williams,  then  your  verdict 
should  simply  be  for  tb^  defendant 

"The  defendant  has  asked  ua  to  charge  you 
upon  certain  legal  propositlonB,  the  first  of 
which  la  as  follows:  'First  TlUe  to  the  land 
In  dispute  in  this  case  not  having  been  shown 
o«t  of  the  commonwealth  by  the  plaintiff, 
erven  twenty-one  years  adverse  possession  up- 
on the  part  of  Robert  WllUams,  under  whom 
plaintiff  ^Ims,  does  not  give  them  title  to 
the  land  in  controversy  in  this  snlt'  Answer: 
This  point  Is  refused.  There  evidence  as 
to  an  adverse  holding  by  Robert  Williams  and 
ttiose  dalmlng  under  him  from  the  year  185G 
or  thereabouts;  and,  If  such  claim  Is  made 
ft>r  a  period  of  thirty  years  or  more,  no  title 
whatever  Is  necessary  to  be  shown  ont  of 
tbe  commonwealth.  'Second.  There  is  no  evi- 
dence to  submit  to  the  Jury  that  Robert  WU- 
Uams was  In  irassessloa  of  the  land  In  dis- 
pute In  this  case  more  than  nineteen  years 
and  Biz  months  or  thereabout  at  least  not 
twenty-one  years  before  his  deaOi;  and  It 
ought  not  to  be  submitted  to  the  jury  to 
find  that  Robert  WiUlams  had  been  In  pos- 
session of  the  land  twenty-one  years  prior 
to  his  death.'  Answer:  This  point  Is  r^sed. 
We  do  not  submit  to  you  whether  he  had 
been  In  possession  twenty-one  years,  or  any 
other  time  approximating  twenty-one  years, 
prior  to  his  death.  If  he  was  in  possession 
as  described  to  you  by  the  court,  and  he  and 
those  who  claim  under  him  together  have  oc- 
cupied Under  these  circumstances  for  twenty- 
ooe  years,  plaintiff  conld  recover.  Third. 
Plaintiff  in  this  case  Claims  title.  If  at  all, 
nsder  Robert  WUllams;  and  no  possession 
of  BCargatet  WUllams,  as  devisee  for  life  un- 
der the  wUl  of  Robert  WUllams,  can  give 
plaintiff  in  this  case  UUe  to  the  land  in  dis- 
pute, and  plaintiff  is  not  entitled  to  recover 
therefor.'  Answer:  This  point  Is  refused. 
Plaintiff  ts  not  claiming  title  under  Margaret 
Williams.  'Fourth.  Tbat  there  is  no  sufficient 
evidence  in  this  case  to  submit  to  the  Jury 
that  Jeremiah  and  John  Williams  **paid  only 
a  smaU  portion  of  the  purchase  money,  and 
then  moved  to  ttie  West  leaving  their  father. 
Robert  WUllams,  In  possession  of  the  land  in 
dispute";  nor  is  there  evidence  to  submit  to 
the  Jury  that  the  father  "finished  paying  for 
the  land,  had  It  assessed  to  himself,  and  paid 
tues  tbereon,'*  and  that  tbe  said  Jobs  Wll- 
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Uanu  "neTer  claimed  tiw  luid  In  dlqtnte.** 
and  tlwrefore  plaintiff  li  not  sntlUed  to  re- 
cover.' Answer:  niklnf  thle  point  aa  a 
wbole,  we  are  bonnd  to  refuse  It  'Fifth. 
There  Is  no  Bufflclent  eTldmce  that  Robert 
WlUlams  paid  any  of  the  pnrcbaae  mon^  to 
John  Wlffhtman,  the  person  tinder  whom  de- 
fendant daims  tlUe  In  this  case,  and  there  la 
no  Bufflclent  evidence  that  a  trust  esJbited  up- 
on the  part  of  John  and  Jeremiah  WlUlams  to 
hold  this  land  In  trmt  for  their  father,  Rob- 
ert WllUama.'  Answer:  This  point  la  af- 
firmed. 'Sixth.  Under  all  the  erltoice  In  this 
case,  the  verdict  must  be  for  the  defmdant.' 
Answer:  This  point  Is  refused. 

"Plaintiff  asks  us  to  Instruct  jou  on  certain 
legal  pn^osltlons:  "Eirst  Twenty-one  years 
odvme,  exclusive,  open,  notorious,  and  con- 
tinuous possesskm  of  real  estate  gives  a  title 
upon  which  a  party.  If  out  of  possession,  may 
recover  io  ejectment'  Answer:  This  point  la 
affirmed.  'Second.  If  the  Jury  find  from  the 
evidence  In  this  case  that  Robwt  WlUlams 
went  into  possession  of  the  land  In  contro- 
versy aa  early  as  185S,  and  remained  In  the 
exclusive  open,  notorious,  adverse,  snd  peace- 
able possession  tUl  his  death,  in  1875,  claim- 
ing It  as  his  owi^  erecting  a  house  and  bam, 
clearing,  fencing,  and  lnq»rovlng  the  land, 
and  pa^ng  the  taxes  tikereon  assessed  In  bis 
name,  and  sold  a  smaU  pleoe  therefrom; 
and  that  by  his  last  wUl  he  devised  the  said 
land  to  bis  wife.  Margaret  WlUlams,  during 
her  natural  life,  and  after  her  death  directed 
that  the  land  should  be  scdd,  and  the  pro- 
ceeds divided  among  bis  chUdren;  that,  after 
his  death,  his  widow,  Margaret  WUUams,  con- 
tinued In  possession  of  the  said  land,  claim- 
ing and  holding  under  the  wlU  of  her  said 
husband,  untU  tfer  death,  In  1807,— such  facts 
would  vest  a  good  title  in  those  dalmli^  un- 
der the  wlU  of  Robert  Williams,  and  the 
plaintiff,  who  purcdiased  the  land  at  orphans' 
court  sale,  took  a  good  title,  and  Is  entitled 
to  recovw  In  this  case.'  Answer:  This  point 
Is  affirmed." 

The  following  Is  one  of  the  asslgnmrats  of 
error: 

"(8)  The  court  «ned  In  rejecting  the  evi- 
dence ccnitalned  In  the  following  biU  of  excep- 
tions: 'Mr.  Davis  offers  In  evidence  power  of 
attorney  fmn  Jerry  WlUlams  and  wife  to 
Robert  Williams,  dated  10th  November,  180^ 
and  recorded  In  the  recorder's  office  of  Craw- 
ford county.  May  18^  1870:  "Know  aU  men 
by  these  presents,  that  we,  Jeremiah  WU- 
Uams, and  Amanda  WlUlams,  Us  wife,  of  the 
county  of  Boone  and  state  of  Iowa,  have 
made,  constituted,  and  appointed,  and  by 
tbese  presents  do  make^  constitutor  and  ap- 
point Robert  Williams,  of  tiie  county  of 
Crawford,  state  of  Pennsylvania,  our  true 
and  lawful  attorney,  for  ua,  and  In  our  name^ 
place,  and  state,  to  enter  Into  and  take  pos- 
session of  aU  such  lands,  hereditaments,  and 
real  estate  whatBoever,  In  the  state  of  Penn- 
sylnnla,  whereof  we  are  or  may  be  In  any 
way  entitled,  and  to  grant  batgatai,  sell,  and 


convfliy  the  sam^  or  aoy  psrt  or  pared  ttiere- 
of,  for  sudi  sum  w  price,  and  on  such  terms 
aa  to  him  shall  seem  meet  and  tog  na  and  In 
our  names  to  mak^  acknowledge,  and  deliver 
good  and  sufficient  deeds  and  otrnTeyances 
ton  the  same,  with  or  wlthont  covenants  of 
warranty,  hereby  giving  and  granting  unto 
our  said  attorney  fuU  power  and  authority  to 
do  and  perfium  aU  and  any  act  and  tiling 
whatsoever  leqnldte  and  naeessuy  to  be 
done  In  and  about  the  premises,  aa  fully,  to 
aU  Intente  and  purposes,  as  we  might  or  oMild 
do  If  personally  presoit  with  fnU  power  of 
substitution  and  revocation,  herein  ratifying 
and  confirming  aU  that  our  aald  attorney  <n- 
hls  substitute  shaU  lawfully  do^  or  cause  to 
be  doner  by  vtrtne  thereof.  In  wltneas  wbere- 
ot,  we  have  hereunto  set  our  handa  and  seals, 
this  lOtb  dsy  of  November,  uaEi,"— dnly  ac- 
knowledged and  recorded  as  above  stated. 
Mr.  Henderson  objects  to  die  Introtectlon  of 
tUs  evidence,  aa  not  being  relevant  on  any 
ground.  It  does  not  describe  this  Isnd.  It  is 
not  an  admission  hy  Robort  WUUams  tiiat  be 
does  not  hdd  tills  land  under  color  of  title,  or 
as  the  eQuitable  owner  on  the  theory  set  up 
by  the  plaintiff.  It  does  not  rebut  the  case 
of  plaintiff  In  any  reject  Mr.  Church:  We 
oBer  it  In  evlduice  for  the  purpose  of  show- 
ing that  Robort  Williams  accepted  the  power 
ot  attorn^  fTran  Jeremiah  WUUams,  the 
grantee  of  one-half  the  pranlses,  firom  John 
Wlghtman,  In  the  deed  already  read:  ttat  he 
put  It  upon  record,  thereby  showinc  his  ac- 
ceptance itf  the  power  of  attorney;  and  for 
the  purpose  of  showing  ttierebr  that  he  did 
not  undertake,  and  did  not  then  undertake 
to  bold  this  or  any  other  land  that  Is  the 
subject  at  this  suit  by  virtue  of  adverse  poe- 
sesslon  for  a  period  of  twenty-one  years.  By 
the  Court:  I  do  not  see  how  it  can  be  said 
that  this  rehttea  to  this  56  acres  of  land  hi 
Wayne  township,  uiy  more  tluui  It  relates  to 
your  lot  In  the  dty  of  MeadvUltL   I  do  not 
see  wherein  It  shows  that  J«iy  limilam^  If 
that  Is  the  man  who  execmtea  the  powa  of 
attorney,  dalms  that  he  Is  entitled  to  any 
part  of  this  land  in  controversy.  It  gives  the 
power  of  atton^  to  Rob«t  WUUams  to  act 
concerning  any  land  to  whldi  he  may  be  en- 
titled; but  there  Is  no  Indication  that  I  can 
get  from  that  Instrument  that  he  daima  that 
he  Is  entitled  to  the  land  In  cwtroveny  In 
tills  case.   The  objection  Is  sustained.  Mr. 
Church:  On  what  ground  do  you  sustain  the 
objectlonf   By  the  Court:   On  the  ground 
that  the  paper  offered  In  evidence  does  not 
show  that  It  in  any  way  rdates  to  the  land  la 
controversy  In  this  suit  Mr.  Henderson:  We 
have  another  objectlcm;  and  that  Is  that  tiK 
p^per,  giving  It  aU  the  significance  coutoided 
for  by  the  defendants,  Is  not  audi  an  ac- 
knowledgment ot  titte  In  Jerry  WlUlams,  and 
declaration  by  the  aUeged  disseisor  that  he 
holds  under  Jerry  WlUUuns'  titie,  aa  Is  et< 
fectlve  to  toU  the  operation  of  the  stototei 
of  Umitotlous.   That  was  In  the  former  ob- 
jectlon  stated.  By  the  Court:  Ithhdcthatit 
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A  good  objection  also.  Mr.  Cbar<^:  Tour 
honor  overrules  it  for  both  reasons?  By  the 
Court:  F<w  both  reasons;  yes,  sir.'  " 

Uyrtat  T&tk.  Darls  and  Pearson  COinrcb,  for 
appklants.  Slon  B.  Bmlth,  John  J.  Hender- 
son, and  J.  W.  Smltb,  tor  appellee. 

McCOIXTTM,  J.  This  is  an  action  of  eject- 
ment for  the  possession  of  56  acres  of  land  In 
Wayne  township,  Crawford  county.  The 
plaintiff  purchased  the  land  in  May.  1897,  at 
an  orphans'  court  sale  by  the  executor  of 
Robert  Wiillams,  who  died  in  possession  of  It, 
In  1875.  William  Watson,  the  real  defendant 
In  the  suit,  claims  title  to  an  undivided  one- 
half  of  the  land  which  he  alleges  he  acquired 
by  purchase  at  a  sale  on  a  Judgment  against 
Anthony  WHliams.  It  will  be  seen,  there- 
fore, that  the  plaintiff  claims  title  under  Rob- 
ert Williams,  bis  devisees  and  legatees,  while 
the  defendant  claims  tlUe  to  an  undivided 
one-half  of  It  under  Anthony  Williams,  one 
of  the  heirs  and  legatees  of  the  said  Robert 
Williams.  It  Is  conceded  that  Robert  WU- 
llams  entered  upon  tbe  land  In  question  In 
1855;  and  from  that  time,  until  his  death.  In 
January,  1876,  he  occupied  It  exclusively  as 
bis  own,  and  In  the  meantime  erected  build- 
ings, made  clearings  and  fences,  and  paid 
taxes  upon  IL  By  hiB  will,  dated  January  7, 
1875,  and  proved  January  25,  1875,  he  de- 
vised to  his  wife,  Margaret  Williams,  the  land 
ba  questloi.,  to  have  and  to  hold  the  same  for 
and  during  her  natural  Uf^  with  directions  to 
his  executors  to  convert  at  her  decease  his 
real  and  personal  pr<q>wty  into  money,  to  be 
divided  between  his  f:hildren  according  to  the 
Inaimctions  In  his  will.  After  his  decease  his 
widow  remained  in  possession  and  control  of 
the  farm,  until  her  death.  In  1877.  For  a 
while  after  his  death,  bis  son  Abram  ran  the 
farm  for  her,  on  shares;  and,  on  his  leav- 
ing it,  her  son  Anthony  ran  it  for  her,  In  like 
manner,  dnrlng  her  life.  It  is  clearly  estab- 
lished by  the  evidence  in  the  case  that  Rot>- 
ert  WilUams,  and  bis  devisees  and  legatees 
claiming  under  htm,  had  continuous  and  un- 
disputed possession  of  the  land  from  1855  to 
1807,— a  period  of  42  years.  It  was  an  open, 
hostile,  actoal,  exclnstve,  and  unbroken  pos- 
session. We  cannot  therefore  assent  to  the 
contention  of  tbe  defendant  that  this  p<»ae8- 
Blon  was  insufficient  to  confer  title  under  the 
statute  of  limitations. 

We  are  unable  to  discover  In  the  mllngs 
complained  of  In  the  first,  second,  and  third 
specifications  of  error  any  substantial  ground 
for  reversing  the  Judgment.  The  admission 
of  the  will  was  proper,  and  the  evidence  of  a 
sale  Rot>ert  Williams  of  a  fraction  of  an 
acre  of  the  land  cannot  be  regarded  as  prej- 
udicial to  any  right  of  tbe  defendant.  The 
admission  of  the  power  of  attorn^,  consid- 
ered by  Itself  and  unexplained,  would  not 
have  impaired  or  in  any  degree  qualified  tbe 
possession  to  which  full  reference  has  been 
made,  and  on  which  tbe  plalntlfTs  action  was 


based.  None  of  the  children  of  Robert  Wil- 
liams claimed  the  land  In  his  possession,  or  In 
the  possession  of  his  widow,  and  none  of 
them  ever  questioned  his  right  to  dispose  of 
it  when  and  as  be  did.  Tbe  possession  of  the 
land  by  Robert  Williams  and  those  claiming 
under  him  for  a  period  of  40  years  constitutes, 
we  think,  a  complete  bar  to  any  claim  made 
upon  U  by  tbe  defendant   Judgment  affirmed. 


PRICB  T.  LANCA8TBR  OOUNTT. 
(Supreme  Court  of  Pennsylvania.   Jao.  % 

1899.) 

Retibw — Erroh  in  Favur  or  Appellant— Bbrt- 
iCB  OF  SCBParaA — Cokbtiblb  Fbbs. 

1.  Where  plaintiff  and  defendant  appeal  to 
BU[>erior  court,  and  one  appeal  Is  decided 
agaiDst  plaintiff,  and  one  against  defeadaot, 
and  the  latter  only  appeals,  the  judgment  will 
not  be  affirmed  becaose  of  possible  error  below 
in  defendant's  favor. 

2.  Act  May  23,  ISQS,  S  2  (P.  120)»  giv- 
ing a  constable  "for  serving  subpcena  flzty 
cents,"  gives  him  60  cents  for  each  person 
named  in  a  sabpoma  who  is  senrad. 

Appeal  from  ai^erior  court,  Lancaster  coun- 
ty. 

Action  by  one  Price  against  Lancaster  coun* 
ty  tor  constable  fees.  From  a  Judgment  fbr 
^alntlff.  defendant  appeals.  Affirmed. 

A.  B.  Hassler  and  Brown  &  Hensel,  for 
appellant.   lliomaB  J.  Davis,  for  appellee. 

MITCHELL^  J.  Tbe  case  stated  raised 
questions  as  to  two  classes  of  fees  due  the 
plaintiff  as  a  constable.  The  superior  court, 
on  cross  appeals,  decided  one  against  plain- 
tiff, and  the  other  against  defendant  Tbe 
latter  only  has  appealed  to  us,  and  therefore, 
notwithstanding  appellee's  contention  that 
both  questions,  being  In  the  case,  should  be 
considered  together,  we  have  but  one  before 
us.  There  is  but  one  appellant,  and  we  could 
not  on  his  appeal  decide  the  case  against  him 
for  a  posdble  error  oC  Uie  coort  below  In  his 
favor. 

The  single  question,  then,  Is  whether  the 
fee  blU  of  1883  (Act  May  23,  1893,  1  2;  P. 
L.  120),  which  gives  the  constable  "for  serv- 
ing subpoena  fifty  cents,'"  means  50  cents 
for  the  whole  paper,  without  regard  to  the 
number  of  names  contained  In  It,  or  60  cents 
for  each  name  or  person  served.  Tbe  brevity 
of  tbe  phrase  makes  It  ambiguous,  and  we 
get  no  ligbt  from  the  context  That  the  ques- 
tion Is  close  and  doubtful  Is  shown  by  the 
conflicting  decisions  of  the  courts  which  have 
passed  upon  It  After  consideration  of  them 
all,  we  concur  with  the  Judgment  of  the  su- 
perior court  In  tbe  case  before  us,  snd  might 
well  rest  our  conclusion  on  the  opinion  of  the 
learned  Judge  therein  delivered.  But  it  may 
be  well  to  add  some  considerations  upon  the 
argument  addressed  to  us  by  appellant 

It  Is  said  that  tbe  compensation  Is  for  "serv- 
ing a  subpoena,"  and  no  paper  is  served  until 
It  la  served  on  all  the  persons  whose  names 


Digitized  by 


Google 


988 


41  ATLANTIC  REPORTER. 


cri. 


Appear  Id  It  Tn  a  certain  sense,  this  ie  trne. 
As  regards  obedience  by  the  officer  to  the 
command  of  the  court,  his  duty  in  single,  and 
is  not  fnlly  performed  until  all  of  fhe  com- 
mand has  been  executed.  Tet  even  In  this 
aq>ect  the  argnment  may  easily  be  pushed 
too  far.  If  a  dozen  names  be  In  the  subpoena, 
and  one  of  them  cannot  be  seired.  It  can 
hardly  be  that  the  law  meant  to  refuse  the 
officer  any  compensation  for  serving  the  oth- 
er 11.  On  the  other  hand,  the  service  of  the 
subpoena  on  each  person  named  Is  several  and 
c-omplete  In  Itself.  Both  aa  to  the  officer  and 
the  witness,  and  their  respective  duties  and 
obligations,  the  serrloe  la  to  be  regarded  by 
itself,  and  Is  not  affected  by  what  is  done  or 
omitted  with  referuice  to  the  others.  If  each 
name  were  In  a  separate  subpoena,  there 
could  be  no  question  about  the  constable's 
right  to  SO  centi  for  each,  thoogb  they  might 
all  be  dwellers  In  the  same  house.  On  the 
other  hand.  If  a  dozen  or  more  be  put  In  one 
paper,  the  constable  may  have  to  traverse  the 
four  comers  of  the  county  to  make  service.  It 
Is  scarcely  reasonable  to  suppose  that  the 
law  meant  to  put  the  costs  of  a  legal  pro- 
ceeding, requiring  such  different  service  from 
the  officer,  ao  abaolntdy  In  the  control  of  the 
parties. 

Appellant  cites  the  remarks  of  Chief  Justice 
Olbaon  In  Coates  v.  Wallace,  17  Serg.  &  R. 
76,  80,  as  to  the  multiplication  of  official  serv- 
ices wltlt  a  view  to  coats,  saying  the  legisla- 
ture "has  thought  proper  to  require  a  party 
to  Include  the  names  of  all  hla  witnesses  In 
one  eobpoena."  This  la  not  expressed  with 
tbe  OBual  accuracy  or  clearness  of  that  great 
Judge.  The  act  of  whl<^  he  waa  speaking 
(Act  Feb.  22,  1821,  %  9;  P.  L.  58)  makes 
no  sndi  requirement  of  a  party,  but  only 
of  the  derk  of  the  court  Issuing  the  sub- 
pcena,  and  that  with  the  liberty  of  the  par- 
ty to  have  separate  subpoenas  If  be  so  de- 
sires. The  reason  of  the  act  Is  plain  enough. 
The  clerk  was  to  have  a  fee  of  25  cents 
for  issuing  each  subpoena,  and,  for  "each 
name  after  the  first,  two  cents."  His  Inter- 
est was  to  make  a  aeparate  snbpoena  for 
each  witness,  but  he  was  restrained  from  do- 
ing so,  against  the  will  of  the  party  taking 
out  the  subpoena.  A  similar  provision  is  con- 
tained In  the  act  of  1888,  whlcb  will  be  refei^ 
red  to  further  on. 

But  the  weightiest  consideration  on  the 
whole  subject  Is  the  contemporary  construc- 
tion given  to  the  act  of  April  2,  ISflS  (P.  L. 
18),  and  the  repetition  of  the  same  language 
in  the  act  of  1893.  The  former,  In  section  11, 
relating  to  the  fees  of  constables,  contains  the 
Item  "serving  subpoena  15  cents."  It  was 
stated  by  the  learned  Judge  of  the  superior 
court  In  his  opinion,  and  is  now  conceded  by 
the  appellant,  that  the  universal  practice 
thronghout  the  commonwealth  web  to  allow 
the  fee  for  each  witness  served.  Such  prac- 
tice was  a  contemporary  construction  of  the 
act,  which  was  presnmaUy  known  to  the  leg- 
islature; and  wheUf  in  the  act  of  1S93,  they 


used  the  same  words,  merely  Increasing  the 
amount,  Qie  presumption  is  strong  that  they 
Intended  them  to  bear  the  same  construction. 

Our  attention  la  called  by  the  appelant  to 
section  1  of  the  act  of  1893,  In  whicta  tbe 
fees  of  Justices  of  tbe  peace  and  niaglatrates 
are  fixed,  for  "summons  or  subpoena,  twen- 
ty-five cents.  Capias  In  civil  casea.  fifty 
cents.  Every  additional  name  after  the  first 
all  witnesses*  names  to  be  In  one  snbpoena 
imless  separate  8ut^)oeDa8  be  requested  by 
the  parties,  ten  cents."  This  Is  a  continua- 
tion. In  very  similar  words,  of  the  provision 
in  the  act  of  1B21  already  diacussed,  and  the 
object  was  the  Bame,~to  prevent  the  officer 
from  running  up  fees  by  making  separate 
subpoenas  unnecessarily.  The  argument  now 
is  that  this  dause  shows  that  by  "sul^Kciia** 
the  legislature  referred  to  the  paper  as  one 
single  and  complete  Item,  without  regard  to 
the  number  of  names  it  contains.  If  the 
question  stood  on  this  clause  alone,  the  argu- 
ment would  have  much  weight  But,  on  tbe 
other  hand,  this  language  Is  not  repeated,  ei- 
ther in  the  same  words  or  even  in  substance, 
in  the  next  section,  relating  to  the  fees  of 
constables,  though  the  practice  of  cbarslog 
the  fee  for  service  for  each  name,  under  the 
act  of  1868,  would  have  been  an  erO  of  the 
very  same  kind  If  It  had  been  contrary  to  the 
true  Intent  of  the  act  and  tbe  legislature  had 
Intended  to  change  It  Tbe  question  la  not 
without  difficulty,  but  we  are  of  opinion  tliat 
the  superior  court  reached  the  most  SRtlstac- 
tory  solution.  Judgmrait  affirmed. 


Appeal  of  HAIRBS. 

(Supreme  Court  of  Pennsylvania.   Jan.  % 
1899.) 

Attokhkt  Airn  Client— DisaARiiajrT. 

A  lawyer,  who  employed  ranners  to  hunt 
up  cases,  and  took  cases  under  an  agreement 
to  advance  the  coats  and  expenses  and  diride 
the  net  amount  recovered,  and  tk«  d»ated 
his  clients  by  charging  fictitions  expeaaea  and 
misrepresentrng  the  amount  racovered,  la  proiH 
erly  disbarred. 

Appeal  froni  covt  coflBmon  pleu,  PhlU- 
delphla  comity. 

Samnd  Brans  Ifalres  wu  diabamd  tnm 
pnctldiig  u  KB  attnnwy,  and  ippMlii  Af- 
firmed. 

The  following  la  a  portion  of  tbe  opinion  of 

the  trial  Judge: 

"The  present  proceeding  Is  directed  a^ralnst 
a  member  of  tbe  bar  who  has  so  <^teD  ap- 
peared In  tbe  trial  of  causes  that  he  cannot 
plead  want  of  experience  as  bis  defense  to 
the  charge  now  made  against  blm.  Indeed, 
be  made  no  defense  of  that  kind,  but  on  th« 
contrary,  attempted  to  Justify  his  conduct  by 
asserting  a  legal  right  to  do  aa  he  did  In  the 
series  of  cases  to  which  we  will  hereafter  refer. 
Tbe  case  which  gave  rise  to  the  inquiry  which 
resulted  In  the  application  tot  the  present  role 
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wu  tbftt  ot  Heita  Y.  Cook  t.  The  People's 

Traction  Company  &nd  the  Philadelphia 
Traction  Company.  In  this  court,  of  Jane 
term.  1S8S  (No.  430).  The  action  was  comr 
menced  on  June  10,  1895.  One  year  after- 
wards the  death  of  Hesta  V.  Cook  was  sug- 
gested, and  Richard  B.  Sheridan,  administra- 
tor of  her  estate,  was  substituted  as  plaintiff. 
Ob  January  13.  1807.  a  Terdlct  was  rendered 
for  the  plaintiff  asainst  the  Philadelphia  Trac- 
tion Company  alone  tor  $8,000.  A  raotloB 
was  made  for  a  new  trial,  which  was  granted 
on  March  IS,  1897.  In  the  meantime  a  dis- 
pute bad  arisen  between  Mr.  Sheridan,  the 
administrator,  and  Mr.  Malies,  which  resulted 
In  the  resignation  and  discharge  of  Mr.  Sher^ 
Idan  by  the  orphans'  court  and  the  appoint- 
ment of  John  D.  Yarrow,  Esq.,  as  admlnla- 
trator  d.  b.  n.  in  his  stead.  On  March  3, 
1S97,  Mr.  Yarrow  was  substituted  as  plaintiff. 
On  the  death  of  Hesta  V.  Cook,  her  estate 
vested  In  her  mother,  Mary  B.  Hennlng. 
Some  dlssatlsfactlcm  with  Blr.  Yarrow  arose, 
whereupon  Mrs.  Henning  retained  Francis 
Shunk  Brown,  Esq.,  as  her  counsel,  and  ap- 
plied to  ttie  orphans'  court  for  the  removal  of 
Me.  Yarrow;  and  In  that  proceeding  the  fol- 
lowing agreement  wsa  made  public: 

"  %  Mary  B.  Henning,  mother  and  only  heir 
at  law  of  Hesta  V.  Cook,  deceased,  do  hereby 
agree  that  Samuel  Evans  Malres.  Esq.,  my 
attorney,  shall  collect,  through  John  D.  Yar^ 
row,  Esq.,  administrator  of  the  estate  of  Hes- 
ta V.  Cook,  deceased,  all  moneys  that  he  can 
I^^ly  collect  from  the  Philadelphia  Trac- 
tion Company  In  the  case  of  Cook,  by  her  ad- 
ministrator, &c.,  vs.  the  said  company,— com- 
mon pleas  Xo.  4,  June  term,  1896  (No.  460),— 
in  which  case  a  verdict  has  been  obtained  1b 
favor  of  plaintiff  for  $8,000,  Interest  and 
costs;  and  said  Samuel  Evans  Malres  shall 
retain  for  his  fees,  administrator's  fees,  costs 
and  expenses,  physician's  bills,  and  other  ex- 
penses, all  moneys  over  and  above  the  sum  of 
$1,0(X>,  which  sum  shall  be  paid  me  In  full 
and  final  settlement  of  all  my  claims  against 
the  estate  of  Hesta  V.  Cook,  deceased,  and 
wbich  sum  of  $1,000  I  hereby  agree  to  ac- 
cept as  a  full  and  final  payment  to  me  for 
All  claims  and  demands  against  said  Philadel- 
phia Traction  Company  because  of  said  ver- 
dict of  $8,000,  and  in  full  for  aU  daimi. 
against  the  said  estate  of  Hesta  V.  Cook,  de- 
.  ceased.  Witness  my  hand  and  seal  ttils  tenth 
day  of  February,  A.  D.  1807.  Mary  B.  Hen- 
nlng. [Seal.]  Witnesses  at  lUgnlng:  J.  F. 
runaway,  J.  C.  Whedon. 

"  'We  agree  to  the  above.  2/10/'97.  Sam* 
uel  Evans  Malres,  Attorney,  «fcc.  John  D.  Yar- 
row, Administrator  d.  b.  n.' 

"This  agreement  was  so  novel  and  am  ax- 
ing that  the  agent  of  the  traction  company 
concluded  to  go  over  some  of  the  other  cases 
which  Mr.  Malres  had  conducted  against  the 
company,  when  the  cases  on  which  the  pres- 
ent rule  is  based  were  discovered,  and 
brought  to  the  attention  of  this  court  by  tlie 
committee  of  censors  of  the  lAvr  Association 


of  Philadelphia.  At  the  heartov  of  the  role, 
Mr.  Malres  testified  that  he  was  to  nettve 
one-haJf  of  the  t>alance  remaining  out  ot  any 
verdict,  after  deducting  expenses  and  coats; 
and,  when  called  upon  to  explain  by  what 
process  the  amount  to  be  paid  to  the  plaintiff 
was  reduced  to  $1,000^  he  testified  that  the 
expenses  of  the  salt  were  so  large  as  to  Jus- 
ti£r  him  in  retaining  all  above  $1,000.  He 
said  that  he  paid  out  for  expense*,  incidental 
details,  and  money,  about  $1,000;  that  he  had 
paid  a  detective  upwards  of  $400  or  $400; 
tliat  he  had  a  great  many  doctor's  and  other 
bills  to  pay,  aggregating  $1,300  or  $1,400. 
He  produced  a  paper  called  an  'Expense  Ac- 
count,* beginning  December  26,  1805,  and 
coming  down  to  February  8,  1897.  In  this 
account  are  four  Items  for  detectlTes,  anKwnt- 
tng  to  $815.60.  Tb^  are  six  Items  entitled 
'subpoenas,  car  fares,  and  bkcldental  expaiaes 
preparing  for  trial,*  anounting  to  $103.60;  and 
for  doctors,  $900.  The  sum  of  $2S0  waa  char- 
ged for  the  services  of  an  assistant  la  hi* 
office  for  making  a  brief  and  points  for 
diarge.  What  his  fee  of  one-half  the  amoont 
to  be  recorered  waa  to  be  paid  for,  onieas  it 
was  to  cover  such  a  <diarge.  Is  a  qoeatlon 
which  naturally  suggests  itaelf,  and  admits 
of  only  one  answer.  The  necessity  for,  the 
actual  employment  of  and  payments  to,  de- 
tectives, were  not  shown;  and,  as  for  the 
doctors,  nothing  whatever  had  t>eeD  paid,  but 
simply  'agreed  to  be  paid.'  This  expense  ac- 
count Is  dated  February  8,  1807,  and  Is  signed 
by  J.  W.  HeHning,  the  stepfather,  and  M.  B. 
Henning,  the  mother,  of  Hesta  V.  Cook,  by 
whpm  It  waa  agreed  that  the  amount  of  $1,- 
877  'shall  be  deducted  from  any  moneys  re- 
covered, and  the  balance  of  any  money  left 
after  payment  of  aald  $1,877  abaH  ba  equally 
divided  between  Mary  B.  Henning  and  Sam- 
uel Evans  Malres,  share  and  share  alike.' 
This  was  followed  by  the  agreement  of  Feb- 
ruary 10,  1897,  before  referred  to,  by  which 
Mra  Henning  was  to  receive  $1,000  oat  of 
the  $8,000.  The  facility  and  frequency  of, 
and  discrepancy  between,  the  agreements 
made  between  Mr.  Malres  and  his  (dient,  ear- 
tainly  arrest  attention.  As  to  the  vvloas 
Items  of  tbls  expense  account,  we  are  com- 
pelled to  say  that  most  of  them  are  fabulous 
and  mythical  They  could  not  be  allowed 
under  any  clrcumatancesL  This  last  agree- 
ment was  Illegal  and  void.  An  agreemmt 
made  by  a  client  with  his  counsel,  after  the 
latter  had  been  employed  In  a  particular  busi- 
ng by  which  the  original  cwtract  is  va- 
ried so  that  a  greater  compensation  is  se- 
cured to  the  counsel  than  was  agreed  v^taa 
when  he  was  first  retained.  Is  without  consld- 
eraUm,  and  cannot  be  aiforced.  Lecatt  t. 
Sallee,  3  Port  115.  The  cob  tract  ceased  to 
be  one  for  a  ccmtingent  fee,  and  waa.  tai  ef- 
fect, the  porcbaae  of  a  lawsuit  'The  pur- 
chase ot  a  lawsuit,'  said  Chaooellor  Kent,  'by 
an  attorn^,  Is  champerty,  in  Its  moat  odious 
form;  and  it  on^t  eqnal^  to  be  eondemned 
on  principles  of  public  polSiej,   It  woidd  lead 
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to  fnnd,  oppresBloD,  and  corruption.  As  a 
sworn  minister  of  the  conrts  of  justice,  the 
attorney  ougbt  not  to  be  permitted  to  avaJl 
himself  of  the  knowledge  be  acquires  In  bis 
professional  character  to  specotete  In  law- 
salts.  The  precedent  would  tend  to  corrupt 
the  profession,  and  produce  lasting  mischief 
to  the  community.'  Arden  t.  Fattenon.  5 
Johns.  Ch.  44. 

"At  the  bearing  of  the  present  mle,  the 
first  case  examined  was  that  of  Robert  J. 
Proctor.  Proctor  was  the  driver  of  a  wagon, 
and  met  with  an  accident  bj  collision  with 
a  car  of  the  Philadelphia  Traction  Company. 
A  young  man  called  upon  him,  and  asked 
htm  It  he  would  give  the  case  into  bis  hands. 
After  two  or  three  calls,  Proctor  agreed  to 
do  so,  upon  an  agreement  that  the  attorney, 
Mr.  Malres,  was  to  hare  one-half  of  the 
amount  recovered.  Some  time  afterwards 
Halres  told  Proctor  that  he  had  got  |160  from 
the  traction  company,  which  was  $60  more 
than  he  expected.  He  paid  Proctor  $75, 
handing  him  certain  papers  to  be  signed. 
The  fact  is  that  Malres  collected  $400  on  this 
claim.  We  make  a  reference  to  Uie  written 
agreements  in  this  case  as  a  sample  of  the 
agreements  made  In  the  series  of  cases.  On 
September  11, 1891,  It  was  agreed,  on  a  print- 
ed form,  that  Malres  should  be  appointed 
Proctor's  true  and  lawful  attorney,  irrevoca- 
ble at  law  and  in  fact,  to  make  all  negoti- 
ations with,  and  bring  all  aolte  or  actions  at 
law  or  In  equity  against,  tba  Philadelphia. 
Traction  Company,  and  to  perform  whater- 
er  professional  serrice  la  necessary  for  ttie 
recovery  of  damages.'  It  was  also  agreed 
that  Malres  was  *to  make  all  negotiations, 
bring,  conduct,  and  prosecute  all  suits,  per- 
form whatever  professional  service  was  nec- 
essary, and  expend  all  mon^  deemed  requi- 
site by  him  for  the  recovery  firom  the  aald 
Philadelphia  Traction  Company  of  the  said 
damages  for  the  injury  sustained  by  the  said 
Robert  J.  Proctor.*  In  consideration  thereof, 
the  said  Proctor  agreed  that  he  will  give  hla 
time  and  attention  to  the  recovery  of  said 
damages,  and  for  that  pnriKrae  will  appear  In 
court  or  elsewhere  and  testify,  will  make 
every  effort  to  procure  other  witnesses,  and 
will  assist  In  every  way  In  his  power  when- 
ever requested  so  to  do  by  the  said  Malres.* 
It  was  further  agreed  that.  If  any  moneys 
are  recovered,  the  said  Maires  'shall  deduct 
and  retain  out  of  the  same  a  sum  sufficient 
to  reimburse  him  for  all  moneys  paid  out  as 
costs  and  expenses  Incident  to  said  recovery, 
and  shall  retain  one-half  part  of  ^e  balance 
then  remaining  as  a  fee  for  his  professional 
services  rendered  In  the  recovery  of  said 
mott^.'  The  same  day  Proctor  constituted 
Malres  his  attorney  irrevocable  to  institute, 
and  pursue  Into  Anal  Judgment,  decree,  and 
execution,  any  process  or  suit  which  he 
should  deem  expedient,  and,  at  his  discretion, 
to  compromise  oif  settle  any  negotiations  or 
suit,  and  to  satisfy  of  record  any  Judgment 
or  decree  for  such  sum  as  he  shall  deem 


proper,  and  to  collect  and  receive  all  nsoneys 
due  from  the  Philadelphia  Traction  Compa- 
ny arising  from  said  negotiation,  snlt,  Judc- 
ment,  or  decree,  and  to  execute  and  deliver 
all  releases,  receipts,  and  acquittances  there- 
for. On  November  12,  1891,  In  consideration 
of  seventy-five  dollars.  Proctor  executed  a 
general  release  to  Malres  on  account  of  hla 
collection  from  the  Philadelphia  Traction 
Company  as  damages  for  Injuries  austmlned 
by  him.  On  November  9,  1891,  Proctor  exe- 
cuted a  general  release  to  the  traction  com- 
pany for  the  damages  for  his  Injuries.  Ttils 
release  contains  a  receipt  for  $400.  Mr.  Proc- 
tor testified  that  the  sam  of  $400  was  not  in 
the  release  when  he  signed  it;  that  there 
was  nothing  on  the  paper  but  printed  mat- 
ter. This  was  denied  1^  Mr.  Malres,  but,  fn 
view  of  the  sntwequent  dev^opmenta  before 
us,  we  are  compelled  to  give  credence  to 
Proctor,  and  not  to  Malres,  upon  this  point 
Mr.  Malres  states  that  the  expenses  In  this 
suit  reduced  the  amount  to  be  divided  to 
such  an  extent  as  to  leave  only  $75  for  the 
plaintiff.  It  appeared  that  Proctor  wanted 
to  settle  the  case,  but  Maires  objected.  In 
this  case,  as  in  others,  Mr.  Malres  seemed  to 
act  upon  the  theory  tiiat  he  was  the  party 
injured,  and  that  the  plaintiff  was  a  mere 
beneficiary,  who  should  count  an  he  receiv- 
ed as  so  much  clear  gain.  He  says  he  told 
Proctor  that  Inasmuch  as  he  had  been  gnil^ 
of  a  breach  of  the  original  contract,  by  In- 
sisting upon  a  settlement  of  the  case  contra- 
ry to  his  (Malres')  desire,  he  wanted  $200. 
The  sum  of  $46.10  was  charged  for  costo  and 
expenses.  Then  there  was  deducted  the  sum 
of  $79.60,  which  Mr.  Malres  said  he  paid  to 
Mr.  Eastwick,  who  was  at  that  time  a  sto- 
dent  or  office  boy,  for  going  about  collecting 
the  evidence,  and  assisting  Mr.  Malres  In  hla 
work,  which  he  called  'detective  work.'  It 
was  by  charges  such  as  these,  and  by  dis- 
putes with  his  client,  that  Mr.  Maires  frit- 
tered down  the  allowance  to  Mr.  Proctor  to 
$76.  He  says  he  took  hla  half  firat,  $200, 
then  deducted  the  costs  and  expenses,  $126, 
and  gave  the  remainder,  $75,  to  the  client 
This  was  neither  according  to  the  contract 
nor  honest  The  next  case  was  that  of 
Charles  KriebeL  Kriebel  bad  a  child  who 
was  run  over  and  killed  by  a  trolley  car 
about  ten  o'clock  In  the  morning.  The  same 
evening,  about  eight  or  nine  o'clock,  a  young 
man  came  to  him,  and  gave  him  Mr.  Malres' 
card,  and  said  that  If  ECriebel  Intended  to 
sue  the  company,  be  would  like  him  to  tee 
Mr.  Malres.  The  reault  was  the  engagement 
of  Malres  by  Kriebel,  and  agreements  aim- 
liar  to  those  before  referred  to  were  made, 
In  writing  and  printing.  An  action  was 
brought  and  after  a  while  the  case  was  set- 
tled, Mr.  Malres  paying  Kriebel  $125.  It 
turned  out  however,  that  Malrea  received 
$500.  Mr.  Kriebel  said  that  Malres  told  him 
he  had  aettled  the  case  for  $260.  A  release 
waa  executed  to  the  traction  company.  Ur. 
Kriebel  nya  tbe  anm  of  $600  was  not  w  It 
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wheo  he  signed  It  or,  If  It  was  oa,  tlie  paper 
was  turned  under  so  tbat  tie  coald  not  see  It, 
for  he  nerer  knowingly  receipted  for  (500, 
and  never  knew  that  $!SO0  were  recelred  In 
settlement  of  hlg  case.  Mr.  Maires  says  the 
amount  of  expenses  in  ttais  case  was  $81.60, 
and  ttiat  be  thought  $125  ought  to  be  satis- 
factory to  Erlebel.  since  he  had  to  pay  the 
young  man  who  had  investigated*  the  case 
$03.50.  Mr.  Maires  complained  that  Mr. 
Kriebel  Insisted  on  settling  the  case,  where- 
as he  wanted  to  try  It  He  claimed  the  right 
to  try  the  case,  and  that  tt  should  not  be  set- 
tled without  bis  consent  The  next  case  was 
that  of  Frederick  Goetz.  Goets  had  been  In- 
jured In  a  collision.  He  was  taken  to  the 
Pennsylvania  Hospital,  and  even  there  one 
of  the  ubiquitous  'young  men'  presented  Mr. 
Maires'  card,  and  solicited  employment  In 
the  case.  Maires  was  employed,  and  the 
same  series  of  papers  wu  executed.  After 
a  while  Maires  sent  for  Goetz,  and  told  bim 
he  bad  received  $100,  and  gave  Goets  $00. 
In  fact  Maires  had  collected  $200.  This  case 
was  iUTestigated*  by  Maires'  assistant  The 
costs  were  flsured  up  to  about  $100,  and  then 
Mr.  Goeli  was  paid  $00  out  of  the  $200.  A 
curious  part  of  this  settlement  Is  that  the 
traction  company  paid  the  sum  of  $125  for 
the  damages  as  such,  and  $75  for  the  costs 
and  expenses,  maklag  a  total  of  $200.  The 
next  case  was  that  of  Daniel  Cummlngs,  who 
had  met  with  an  accident  A  couple  of  days 
afterwards  a  young  man  called  on  him,  and 
recommended  Mr.  Maires,  who  was  em- 
ployed by  Cummlngs,  and  the  usual  written 
agreements  were  signed.  Some  time  after- 
wards Mr.  Maires  sent  for  Mr.  Cummlngs. 
and  told  him  that  he  had  collected  $20  for 
him,  which  was  all  the  company  was  willing 
to  give.  In  fact  the  company  had  paid  $100 
in  settlement  of  this  dalm.  The  receipt 
which  Mr.  Commings  gave  for  this  money 
states  that  the  $20,  witb  the  UMHiey  retained 
for  fee,  expenses  of  witnesses,  and  costs,  is 
In  full  for  all  moneys  collected  from  the 
Philadelphia  Traction  Company  for  the  In- 
juries sustained  by  Cummlngs.  No  action 
was  brought  in  this  case,  or  in  the  Goets 
case.  Mr.  Maires  said  this  case  was  investi- 
gated by  Mr.  Fullaway  and  Mr.  Eastwlck. 
who  worked  on  the  case,  and  it  turned  out 
that  the  man  was  not  very  seriously  hurt 
He  said  he  took  $20  for  his  fee.  gave  Cnm- 
mlngs  $20,  paid  Mr.  Fullaway  and  Mr.  East- 
wlck each  $20^  and  the  other  $20  went  for 
witnesses  and  incidental  expenses,  when 
there  was  no  suit  brought  and  consequent- 
ly no  witnesses  to  be  paid.  The  other  cases 
were  those  of  Mary  E.  Vallette  and  her  sis- 
ter, Eliza  Nixon,  and  Louis  Gerstenacker.  In 
these  cases  the  agreements  were  the  same 
as  In  the  others.  Maires  collected  for  Mary 
Vallette  $250.  and  paid  her  $100.  In  Eliza 
Nixon's  case,  he  collected  $100,  and  gave  her 
$20.  In  Gerstenacker's  case,  he  received 
firom  the  traction  company  $200  for  dam- 
ages, and  $50  for  coats.   He  paM  Qenrtoi* 


acker  $70^  In  fliese,  as  In  all  the  cases, 
Maires  deceived  and  deftauded  his  dlents." 

David  W.  Sellers,  for  appellant  Richard 
P.  White.  Joseph  O.  Fraley,  and  George 
Wharton  Pepper,  for  appellee^  committee  of 
board  of  censors. 

PER  CURIAM.  This  Is  a  case  of  disbar- 
ment The  preliminary  proceedings  In  it 
originated  In  the  complaints  mode  to  the 
committee  of  censors  of  the  Law  Association 
of  Philadelphia  by  the  clients  of  Samuel 
Evans  M^rea.  the  party  complained  of. 
Nine  separate  complaints  In  writing,  and 
each  of  them  supported  by  an  affidavit  were 
laid  before  the  committee,  who  notified 
Maires  of  the  complaints,  and  furnished  him 
with  copies  of  the  same,  accompanied  by 
a  request  tbat  he  answer  them,  if  he  desired 
to  do  so.  An  answer  was  snbseqoentiy  filed 
by  Maires,  In  which  he  set  up  a  sealed  con- 
tract with  each  of  the  complainants,  and 
denied  that  he  had  deceived  or  defrauded  ei- 
ther of  them  In  any  of  the  transactions  to 
which  their  contract  with  blm  related.  Aft- 
er the  filing  of  the  answer  the  committee 
held  divers  meetings  for  the  purpose  of  hear- 
ing the  oral  statements  of  the  complalnanta 
and  Maires,  and  of  such  witnesses  as  the  lat- 
ter saw  fit  to  calL  The  committee,  after 
hearing  these  statements,  held  two  meetings 
for  the  purpose  of  consnltatlon  and  delibera- 
tion upon  the  testimony  and  arguments  of 
counsel,  the  result  of  which  was  a  nnanl- 
mons  conclusion  that  the  complainants  had 
made  out  a  clear  case  of  unprofessional  con- 
duct which  was  not  satisfactorily  answered 
by  Maires,  and  was  therefore  a  proper  case 
for  presentation  to  the  court  for  action. 
This  conclusion  was  followed  by  the  appoint- 
ment of  a  subcommittee  of  three  to  take  the 
matter  In  charge,  and  bring  the  several  ques- 
tions Involved  before  the  court  for  deter- 
mination. The  hearing  was  had  before 
Judges  Arnold,  Wilson,  and  Audenrled,  In 
common  pleas  No.  4,  where  the  tratlmony  of 
the  complainants  and  Maires  In  relation  to 
the  matters  under  Investigation  waa  taken, 
together  with  the  testimony  of  other  persons 
called  by  them  to  testify  on  the  same  sub- 
ject The  testimony  thus  taken,  together 
with  the  written  complaints  made  to  the 
committee  of  censors,  and  the  contracts  be- 
tween Mai^  and  the  complainants,  were  fof 
the  consideration  of  the  Judges  In  determln* 
lug  whether  the  complaints  were  sustain- 
ed by  the  evidence,  and.  If  so,  whether  the 
transactions  complained  of  constituted  sufB* 
clent  ground  for  the  suspension  m  disbar- 
ment of  Maires.  The  Judges,  uptm  a  care- 
ful consideration  of  the  testimony,  were 
convinced  that  the  complaints  were  wdl 
founded,  and  that  the  transactions  to  whldi 
they  related  disclosed  such  gross  profession- 
al misconduct  as  called  for  disbarmoit 
That  the  testimony  ful^  warranted  this  con- 
dnslon  cannot  be  seriously  queatloBed.  Aa 
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the  transactlont  were  detailed  In  tbe  opin- 
ion of  Judge  Arnold,  It  la  unneceBsair  to 
specif  or  describe  them  herein.  It  Is  suffi- 
cient to  say  of  them  that  they  fnDy  author- 
ised the  decision  complained  of  on  ttiit 
peaL  Judgment  affirmed. 


IJimOH  COAL  ft  NATIQATtON  00. 
BLAKEBLBB. 

(Biq^reme  Godrt  ct  PennsylTanla.  Jan.  % 
1899.) 

OuARAirrr— Btitcte  op  Limititioss. 
Defendant,  In  good  faith,  on  the  represen- 
tation of  a  person  m  whom  he  hsd  entire  con- 
fidence, guarantied  a  ■Isuatore  parportinfr  to 
be  the  siinature  of  B.  to  an  irrevocable  power 
of  attorney  to  transfer  certain  shares  of  stock 
of  plaintiff  company.  Hie  signature  was  forged. 
The  stock  was  shortly  afterwards  transferred 
by  the  compaoy.  More  than  seven  year*  tbers- 
after,  suit  was  brought  on  the  guaranty.  BM, 
that  limitations  ran  from  the  date  of  the  guar- 
anty, since  the  implied  promise  of  the  guaran- 
tor waa  broken  when  it  was  made. 

Appeal  from  court  of  common  pleas,  PhQa- 
delphla  eonnty. 

Action  by  the  Lehigh  Coal  ft  Navigation 
Omnpany  against  William  M.  Blakeslee. 
From  an  order  discharging  a  rale  for  want 
of  a  sufficient  affidavit  of  defense,  i^ntlff 
appeals.  Affirmed. 

The  following  Is  the  opinion  of  the  court 

below  (Arnold,  P.  J,): 

"On  September  10,  1890,  the  defendant 
while  acting  as  broker  for  John  B.  Baker,  Jr., 
who  was  then  in  good  repute,  was  requested 
by  Mr.  Baker  to  guaranty  the  signature  of 
his  grandmother,  BUzabetta  Baker,  to  an  Ir- 
revocable power  of  attorney  to  transfer  60 
shares  of  the  stock  of  the  Lehigh  Coal  ft 
Navigation  Company,  the  platntiil  in  this 
suit,  on  the  assurance  by  John  R.  Baker, 
Jr.,  |hat  he  saw  his  grandmother  sign  her 
name  to  said  power.  Baker  also  signed  the 
power  as  a  witness.  Believing  the  signature 
to  be  genuine,  the  defendant  wrote  under  the 
name  of  BSIaabeth  Baker,  'Signature  guaran- 
teed. .W.  M.  Blakeslee.*  A  transfer  of  said 
shares  was  made  to  John  B.  Baker,  Jr.,  on 
November  6.  1800.  Shortly  thereafter.— that 
is,  about  November  26,  1890,--Jobn  R.  Baker, 
Jr.,  fled  from  this  country;  and  It  was  then 
discovered  that  he  bad  forged  the  signature 
of  his  grandmother  and  father  to  many  pa- 
pers, both  as  to  their  individual  property  and 
aa  executors  of  the  will  of  his  grandfather, 
Charles  H.  Baker.  Verbal  notice  of  this 
particular  forgery  was  given  to  the  plaintiff 
and  defendant  In  this  suit  In  February,  1891, 
and  demand  in  writing  for  a  new  certificate 
was  made  upon  tbe  plaintiff  on  June  37, 1892, 
Nothing  further  was  done  until  July  6,  1896, 
when  tbe  administrator  ot  Mrs.  Baker  com* 
menced  an  action  against  tbe  Lehigh  Coal  A 
Navigation  Company  to  reoover  damages  for 
the  transfer  of  said  60  shares  of  stock;  and 
Che  companyt  being  onable  to  make  defense^ 


paid,  on  November  S,  1887,  tbe  admlntetmtor 
of  Mrs.  Baker's  estato  ¥1,887.36,  In  aetaeinent 
of  tbe  claim  against  the  company,  wberenpoa, 
on  November  9,  1897,  this  suit  was  brought. 
The  defendant,  in  hla  affidavit  of  defense. 
Interposes  the  statute  of  ifa»»**«H«n^  ttK 
question  Is  niwtber  the  statute  Is  a  good  de- 
fense. 

"Diligent  search  by  the  counsel  for  botb 
parties,  as  well  as  myself,  has  not  been  re- 
warded by  flndli^  any  ease  exacts  like  K 
upon  tbe  facts,  so  that  we  are  withoat  au- 
thority on  the  question.   The  plaintiff  relies 
on  the  analogies  furnished  ki  actlona  on  vraz^ 
rantles  (tf  title  is  deeds  of  coaveyaaee,  <m 
which  the  decisions  are  that  no  actkm  can 
be  maintained  on  a  warranty  ontU  actual 
eviction  under  a  superior  title,  as  was  held  In 
Knepper     Kurtz,  68  Pa.  St  48a   But  wai- 
mntles  are  cfmtained  in  deeds,  whlcb  are 
writings  sealed  and  deUvned,  and  the  statute 
of  limitations  does  not  apply  to  actions  on 
sealed  lastrumenta    AH  that  the  cases  on 
warranties  decide  la  OuA  theie  is  no  breach 
until  eviction,  and  ttierefore  no  right  to  sue 
untU  erictiott,  so  that  we  cannot  get  any 
aid  from  cases  of  that  kind.  Nor  do  actions 
between  creditors  of  a  principal  and  fata  sure- 
ty, or  by  creditors,  against  partners,  throw 
any  light  on  the  subject  Here  the  daf  endant 
is  a  mere  voluntary  gnsraator.   When  does 
the  statute  begin  to  run  against  a  guaranty, 
—from  its  date  or  from  the  craatloa  at  a  debt 
or  obligation  by  giving  credit  or  acting  nnder 
the  guaranty?  The  nearest  case  we  can  find 
on  this  subject  Is  Meade  v.  McDowell,  5  Bin. 
195,  In  which  It  waa  held  Uiat  If  A.  guaran- 
ties  to  B.  the  performance  ot  any  contract  be 
may  make  with  C,  and  six  years  elapse  after 
a  contract  Is  made  between  B.  and  C,  and 
before  the  beginning  of  the  suit  against  A 
on  hla  guaranty,  the  statute  of  limitations  Is 
a  good  defense  to  the  snlt  Tbmt  are  several 
reasons  for  this.   Tbe  guaranty  is  not  tmder 
seal,  and  there  Is  no  element  of  fraud  in  tbe 
case.    Thlu  last  reason  Is  Important;  tiff 
when  a  party  does  so  positive  aa  act  as  to 
satisfy  a  mortgage  by  mistake,  not  involving 
fraud,  tbe  statute  of  limitations  is  a  complete 
bar.    Blttne/s  Appeal,  116  Pa.  St  169.  9 
Atl.  186.   Likewise  is  It  In  an  actl<m  tm  a 
false  certificate  of  search  by  a  renuder  of 
deeds.    Owen  t.  Saving  Fund,  97  1^  St 
47;  Ashton  v.  Walton,  10  Wkly.  Notes  Cas. 
462.    There  Is  no  distinction  between  torts 
arising  from  contract  Of  we  consider  a  guar- 
anty In  mistake  to  be  a  tort)  and  thrae  which 
arise  from  offldal  mlscooducL  '  What  was  the 
cause  of  action,  and  when  did  it  arise?  said 
Q<ffdon,  J.,  in  Owen  v.  SaTlng  Fund,  supra. 
'Undoubtedly,  the  cause  of  actios  was  tbe  is- 
suing of  the  false  certificate,  and  the  right 
of  action  accrued  to  the  party  purchastug  ft 
just  as  soon  as  be  parted  with  bis  money  on 
the  faith  of  It  *  *  *  The  commencement 
of  the  limitation  Is  conteaaponuwous  with  tbe 
origin  of  the  cause  of  action.'    A  guaranty 
ot  the  goudneiwss  of  a  signatara  wbtcb 
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turns  out  to  be  a  forgery  Is  a  false  certificate; 
and  wbeo  given  In  mistake,  not  InrolTlng 
frand,  there  Is  nothing  to  take  It  out  of  the 
statute  of  limitations.  In  Howell  T.  Young, 
5  Eam.-&  C.  259,  which  was  an  action  against 
an  attorney  employed  to  ascertain  whether  a 
mortgage  was  a  good  security  (that  Is,  suffi- 
cient to  secure  a  loan),  for  a  loss  which  occnr- 
red  by  reason  of  the  security  being  Insuffi- 
cient It  was  held  that  an  action  may  be  com- 
menced at  once,  although  there  bds  been  no 
special  damage,  because  special  damage  Is  a 
result,  and  not  a  cause  of  action.  There  Is 
not,*  said  Bayley,  J.,  "aDy  substantial  distinc- 
tion between  an  action  of  assumpsit  founded 
upon  a  promise,  which  the  law  implies,  that 
a  party  will  do  that  which  he  Is  legally  liable 
to  perform,  and  an  action  on  the  case,  which 
Is  founded  expressly  upon  a  breach  of  duty. 
Whatever  be  the  form  of  action,  the  breach 
of  duty  li  sabatantlally  the  cause  erf  action. 
Tbat  being  so,  the  cause  of  action  accrued 
at  the  time  wben  tbe  defendant  took  the 
bad  and  Insufficient  security.  That  was  more 
than  six  yeais  before  the  commencement  of 
the  action,  which  is  consequently  barred  by 
tJie  statute  of  limitations.'  The  case  of  Moore 
V.  JuTenal.  92  Pa.  St  484  (an  action  against 
nn  attorney  for  failure  to  tnstltnte  a  anit  until 
the  cause  of  action  was  barred  by  the  stat- 
ute). Is  to  the  same  effect  In  Short  t.  Mc- 
Carthy, 3  Bam.  St  Aid.  636,  the  action  was 
for  damages  caused  by  the  omission  or  neg- 
lect of  an  attorney  to  make  the  search  be 
was  employed  to  make;  and  It  was  held  that 
the  statute  barred  an  action  brought  more 
than  six  years  after  the  omission,  although 
It  was  noj  discovered  within  that  time.  It 
was  said  by  Dallas,  C.  J.,  In  Brown  v.  How- 
ard, 2  Brod.  &  B.  73,  that  a  promise  to  obtain 
a  good  and  sufficient  security  for  money  does 
Dot  amount  to  a  warranty.  If  a  bank  pays 
a  check  to  a  person  presenting  It  with  a 
forged  Indorsement  of  the  payee's  name,  both 
parties  supposing  the  Indorsement  to  be  genu- 
ine, the  right  of  action  to  recover  back  the 
money  accrues  at  the  date  of  the  payment, 
and  the  statute  of  limitations  begins  to  run 
from  that  date.  Leather  Manufacturers* 
Ttank  T.  Merchants'  Nat.  Bank,  128  U.  S.  26, 
f>  Sup.  Ct.  S.  All  the  cases  the  other  way 
were  cited  and  overruled  In  that  case.  In 
Koch  V.  Melhorn,  25  Pa.  St.  89,  it  was  de- 
«.-Ided  that  when  a  note  is  transferred  by  a 
debtor  to  bis  creditor  In  payment  of  a  debt, 
-with  a  guaranty  that  It  Is  as  good  as  gold, 
nnd  win  be  paid  when  due,  and  It  proves 
-worthless,  the  contract  Is  broken  as  soon  as 
made,  and  the  creditor  Is  under  no  obligation 
to  pursue  the  maker  of  the  bote.  He  may 
sne  at  once,  and  consequently  the  statute 
begins  to  run  at  once. 

"In  the  present  case  the  defendant  guaran- 
tied the  signature  of  BUzabeth  Baker  to.be 
/genuine.  Upon  that  guaranty  a  promise  If 
Implied  i^n  the  part  of  the  guarantor  to  be 
resptHisible  to  any  party  purchasing  the  cer- 
tificate and  power  or  making  a  transfer  of  It 
41A^63 


This  Implied  promise  was  broken  when  It 
was  made.  The  right  of  action  accrued  at 
once,  and,  consequently,  the  statute  began 
to  run  at  the  same.  As  'certUlcates'  and 
'powers,'  as  they  are  called,  are  often  traded 
In  and  kept  In  circulation  a  long  time  before 
a  transfer  Is  made,  we  decide  that  the  stat- 
ute of  limitations  in  cases  like  this  begins  to 
run  at  the  date  of  tbe  viriantary  guaranty. 
Rule  discharged." 

B.  O.  Dale  and  Samuel  Dickson,  for  appel- 
lant  A,  B.  Shearer,  for  appellee. 

McOOLLUM,  J.  That  the  question  pre- 
sented by  the  appeal  was  carefully  consider- 
ed by  the  learned  president  of  the  common 
pleas  clearly  appears  In  his  opinion.  It  is 
admitted  therein  that  a  diligent  effort  was 
made  by  court  and  cotmsel  to  find  a  case 
plainly  corresponding  In  Its  facts  with  tbe 
case  at  bar,  and  that  they  were  unable  to  do 
so.  The  counsel,  however,  cited  cases  in 
which  they  claimed  that  questions  analogous 
to  the  question  under  consideration  were  dis- 
cussed and  determined.  But  these  cases  were 
not  all  alike  In  their  facts,  nor  were  the 
questions  decided  in  them  tbe  same.  The 
plaintiff  relied  upon  one  class  of  them  as  au- 
thority for  its  contention,  and  the  defendant 
upon  another  class  as  furnishing  a  sufficient 
warrant  for  the  Judgment  he  obtained.  Many 
cases  relating  to  actions  on  warranties  of  tl- 
tie  to  real  estate  were  cited  by  the  former  as 
establishing  the  familiar  and  well-settled  rule 
that,  "to  obtain  an  action  upon  a  covenant 
of  general  warranty,  an  actual  eviction  must 
be  averred  and  proved."  But  it  seems  to  us 
that  these  and  other  cases  cited  as  authority 
for  the  plaintiff's  contention  that  the  cause 
of  action  did  not  accrue  until  tbe  6th  of  No- 
vember, 1897,  are  Inapplicable  to  the  case  at 
bar.  They  are  certainly  unlike  It  In  their 
facts,  and  the  conclusions  drawn  from  them 
and  contended  for  by  the  plaintiff  are  seem- 
ingly not  adapted  to  It  The  cases  cited  by 
the  defendant  are  not  in  their  facts  exactiy 
like  the  case  In  hand,  but  there  is  a  notice- 
able analogy  between  them  and  the  latter. 
A  brief  reference  to  a  few  of  them  will  diow 
their  relation  to,  and  bearing  upon,  the  pres- 
ent Issue. 

It  was  held  in  Meade  v.  McDowell,  5  Bfu 
105,  that  If  A.  guaranties  to  B.  the  per- 
formance of  any  contract  he  may  make  with 
C,  and  six  years  elapse  after  the  contract  be- 
tween B.  and  0.,  and  before  the  bringing  ot 
any  snlt  against  A  upon  his  guaranty,  no 
acknowledgment  of  C.  subsequent  to  the  con- 
tract can  take  the  case  out  of  the  statute  of 
limitations  as  to  A.  The  statute  ran  from  the 
making  of  the  contract,  and,  as  no  suit  was 
brought  upon  tbe  guaranty  within  sLx  years 
ftom  tbat  time,  It  was  a  bar  to  a  subsequent 
suit  In  Owen  v.  Saving  Fund,  97  Pa.  St  47. 
It  was  held:  (1)  ^at  in  an  action  upon  the 
case  against  a  recorder  of  deeds,  tor  dam- 
ages suffered  by  reason  of  a  false  certificate 
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of  teardi  ftroi  t>7  the  mender  to  tlie  plain' 
tiff,  fn  tba  ateence  of  fraud,  the  statute  of 
Umttattoiw  begin*  to  ran  from  the  time  when 
the  search  wae  glrett,  and  not  from  the  de- 
▼elopment  of  the  damage.  (2)  It  !■  immate- 
rial that  the  party  who  receWed  and  paid  for 
the  seardi  had  no  knowledge  of  Iti  taMtj 
or  eanse  for  Injury  nnQl  more  than  six  jrears 
after  It  was  glren.  The  canae  of  action, 
within  the  meaning  of  the  statute  of  limita- 
tions, was  the  Isralng  of  the  false  oertlflcate. 
The  rl^t  of  action  accrued  to  the  plaintiff 
as  soon  as  It  parted  with  Its  money  on  the 
fidth  of  Itt  and  from  that  period  the  statute 
began  to  run.  (3)  With  refoence  to  the 
statute  ot  Umltatlont,  tbere  Is  no  distinction 
between  trusts  arising  from  contracts  and 
those  which  arise  from  official  misfeasance. 
In  Blnney's  Appeal,  116  Pa.  St  169,  9  Atl. 
186,  a  party  satisfied  a  mortgage  by  mistake 
In  whldi  thm  was  no  element  ot  fraud.  More 
tiian  six  years  after  the  commission  of  the 
mistake,  the  party  Injured  by  It  brought  suit 
to  which  the  statute  of  limitations  was  held 
to  be  a  bar,  aitiiongh  he  bad  no  knowledge 
of  the  mistake  nntU  the  statute  had  run 
against  it.  In  Moore  t.  Juvenal,  92  Pa.  St 
481,  It  was  hdd:  (1)  niat  In  an  action 
against  an  attwney  at  law  ft>r  neglecting  to 
prosecute  a  claim  until  it  was  barred  by  the 
statute  of  limitations,  wtuxe  there  was  no 
fraud  or  concealment  on  the  part  of  the  at- 
torney, the  plea  of  Oie  bar  of  the  statute  Is  a 
good  defense.  (2)  Where  the  dedaratlon  tn 
sncn  a  case  alleges  a  breach  of  doty,  and  a 
special  consequential  damage,  the  breach  of 
the  duty,  and  not  the  conscqnential  damage, 
is  the  cause  of  the  action,  and  the  statute 
runs  from  the  time  of  the  former,  and  not 
from  the  time  the  special  damage  Is  revealed 
or  becomes  definite. 

These  cases,  together  with  the  cases  cited 
in  them  and  In  the  opinion  of  the  learned 
president  of  the  court  below,  are  believed  to 
be  applicable  to  the  contention  of  the  de- 
fendant In  this  case.  It  Is  conceded  that 
there  was  no  element  of  fraud  In  his  guar- 
anty of  the  signature,  and  that  he  made  It 
on  the  representation  of  a  party  then  In  good 
repute,  and  In  whom  he  had  entire  confidence. 
The  signature  guarantied  purported  to  be  the 
signature  of  Elisabeth  Balcer  to  an  Irrevo- 
cable power  of  attorney  to  transfer  50  shares 
of  the  stock  of  the  Lehigh  Coal  &  Navigation 
Company.  It  was,  however,  a  forged  signa- 
ture^ It  was  guarantied  by  the  defendant  on 
the  10th  of  September,  1890,  and  the  stock 
was  transferred  by  the  company  on  the  6th 
of  November,  1890,— more  than  seven  years 
before  this  suit  was  brought  It  was  held 
by  the  learned  court  below  that  the  Implied 
promise  of  the  guarantor  was  brokm  when 
It  was  made,  and  that  the  right  of  action  ac- 
crued and  the  statute  of  UmitatlonB  ran  from 
the  date  of  the  guaranty.  It  seems  to  us 
that  this  Is  a  reasonable  and  Just  view  of  the 
cnsp;  that  It  Is  supported  by  the  rulings  In 
the  cases  to  which  particular  ref«ence  has 


been  made  herein,  and  by  flw  rallngs  in  the 
cases  cited  as  anthorltr  for  tliem.  We  there- 
fore OTHTuIe  the  asslgnmentt  of  errw.  Hie 
order  discharging  the  rule  tor  jndgm^it  txa 
want  of  a  suffidant  affldavit  of  defense  Is 
afflimsd. 


ifAwaWAfJ.  T.  ELLWOOD  OITT  BOR- 
OUGH. 

(SopresM  Ooart  of^ws^vsnia.   Jan.  3, 

MmiOIPlL  CORPOKtmnrS^^NTUOrs — LCOAUTT 
— DiSQCAUriOATION  or  COOSGILJUX. 

l!b»  tact  that  one  oiembsr  of  a  borongfa 
cenndl  voting  for  an  unllhimie  providing  for 
a  coulni'l  ffTlh  a  water  CMnpany  is  disquali- 
fied, under  Cr.  Code,  I  66,  because  he  is  a  stock- 
holder of  such  water  company,  does  net  render 
th^^Hlnanj-o  fnd  coDtract  vflia,  WHfiT^* 
contract  la  a  legitimate  oce,  End  a  toajority  of 
tire  gouncn7~TRtM^f  iWHllHSg  inell  luwiihgr. 
votea  for  the  ordinaace. 

Appeal  from  court  of  common  plena,  Law- 
rence county. 

Bm  by  H.  N.  Marshall  against  EUwood  City 
borongh  to  restrain  the  paying  ot  money  un- 
der a  contract  with  the  Bllwood  Water  Com- 
pany. Decree  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

H.  K.  Gregory  and  J.  Norman  Martin,  for 
appellant   D.  B.  &  U  T.  Kortt  and  Lyon  & 

McKee,  for  appellee. 

GREEN.  J.  It  Is  expressly  found  as  a  fact 
by  the  learned  court  b^ow  tbat  Roelt^  was  a 
member  of  the  txmugh  council  at  the  time 
of  the  enactment  of  the  ordinance  in  qnestioD. 
He  was  also  at  the  same  time  a  stockholder 
and  secretary  of  the  EUwood  Water  Compa- 
ny. It  is  beyond  all  question  that  under  tlie 
sixty-sixth  section  of  the  Criminal  Code  of 
March  31,  1860  (P.  L.  400),  he  was  dlsqual 
Ified  from  holding  the  poeltlon  of  councilman, 
both  on  account  of  his  membership  and  of  hb 
office  as  secretary  of  the  water  compait.v. 
The  decisions  of  this  court  in  the  cases  of 
Borough  of  MUford  v.  MUford  Water  Ca.  124 
Pa.  St  610,  17  Aa  185.  and  Trainer  t.  Wolfe. 
140  Pa.  St  279.  21  Aa  3&1,  fully  establlsli 
the  dtsquallflcatlon  In  such  circumstances 
The  literal  reading  of  the  sixty-alxtb  section 
of  the  act  in  question  deals  with  the  Indi- 
vidual, and  prescribes  the  penal  ccmsequences 
of  his  dereliction  In  very  jtlaln  and  emphatic 
terms.  But  those  consequences  are  peiaonal 
to  the  offender,  and  do  not,  in  terms,  extentl 
to  or  embrace  the  legal  effect  of  the  mu- 
nicipal transactions  in  whltdi  be  participated. 
Nothing  upon  that  subject  Is  contained  In  tli^ 
act  of  1860.  We  held,  however,  to  both  caso^ 
cited,  that  th*  municipal  transactions  InvolTiil 
therein  were  invalid,  entirely  illegal,  and  alti> 
getber  void.  The  atwolute  facta  developed  in 
those  cases  necessitated  such  a  conclusion,  be- 
cause In  both  the  municipal  action  to  ques- 
tion was  produced  by  the  votes  of  the  dis- 
qualified members  themsdves.  Thus,  in  the 
MUford  Borough  Case  referred  tou  the  ordi- 
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□anc«  In  question  was  iMissed  bj  a  majority 
of  memben,  who  were  also  directors  of  tbe 
water  company.   As  tbe  act  ot  wii  mexntier 
in  Tottng  for  tbe  ordinance  was  a  criminal, 
and  therefore  a  Told,  act,  tlie  combined  vote 
of  tbe  wbcto  was  Illegal  and  Told,  and  tbe 
ordinaDce  was  necessarily  a  Told  ordinance. 
It  was  omceded  In  tbe  opinion  that  tbe  bor> 
oogb  might  snbseqnently,  after  being  purged 
of  its  dlsqnallfled  membos,  bare  passed  a 
similar  ordinance  which  wonld  have  been  le- 
gal In  the  Trainer  Case  the  members  of  tbe 
scbool  board  were  divided,  and  the  deciding 
vote  was  cast  by  a  mwnber  who  had  an  In- 
terest fn  the  land,  the  pnrchaae  ot  which  was 
tbe  subject  of  the  pending  resirintton.   It  fol- 
lowed that  tbe  ndlnance  was  passed  by 
means  of  a  dlsqnallfled  vote,  and  therefore 
came  within  the  mllng  In  the  Mllford  Bor^ 
ongh  Case.   In  pdnt  of  fact,  boweTer,  It  was 
bdd  that,  as  tbe  statute  was  a  highly  penal 
one,  it  mnst  recdre  a  strict  construction,  and, 
as  the  subject  of  tbe  resolution  was  a  pur- 
diase  at  land.  It  was  not  «nbraced  within  the 
prohibition  of  tbe  act  which  Included  only 
"supplies  or  materials,"  and  die  resolntkm 
was  not  aifected  by  the  act,  and  tbe  Mil 
dismissed.  It  will  thus  be  seen  that  tbe  ques- 
tion now  presented  Is  not  the  same  that  was 
c<Hialdered  In  the  two  cases  abore  named. 
Tbe  subject-matter  of  tbe  ordinance,  bdng 
tbe  supply  of  water,  must  be  c<Hisldered  as 
witbin  the  pn^bltion  of  tbe  act   But  the 
passage  of  tbe  w^'t;*?"^  i'^      depend  upon 


turryote  olf  the  diaquallfled  member.  The 
council  consisted  of  six  members,  of  whom 
fiTe  were  present  when  the  ordinance  In  ques- 
tion was  proposed.   Tbe  whole  flTe  voted  In 
favor  of  the  ordinance,  one  of  them  being  Mr. 
Roelofs.   Four  Totes  were  a  clear  majority 
of  the  whole  nnmber  of  coaucilmen.  None 
of  ttaese  four  members  was  disqualified,  and 
tbe  ordinance  .was  passed  by  a  majority  ot 
the  whole  number  of  members  without  any 
regard  being  bad  to  tiie  vote  of  Mr.  Ro^ofs. 
His  vote,  therefore,  bad  no  le^  efficacy  in 
tbe  passage  of  the  ordinance.   It  was  passed 
by  the  qualified  Tote  of  the  other  four  mem- 
bers.   Does  an  ordinance  which  has  enough 
legal  votes  to  sustain  It  become  IDegal  bfr- 
cause  there  were  other  persons— one  or  more 
— Totlng  in  Its  favor  who  .were  not  qualified 
to  vote?  It  would  be  an  astonishing  proposi- 
tion to  submit  that  an  ordinance  In  a  body  of 
fifty  or  a  hundred  members,  which  was  pass- 
ed by  a  considerable  majorily  of  perfectly 
qualified  votes,  should  be  declared  illegal  be- 
cause It  had  received  the  aupirartlng  vote  of 
one  member  who  was  disqualified.   We  bare 
not  been  referred  to  any  decision  of  any  court 
hfridln?  such  a  doctrine,  and  we  cannot  imi 
Ine  that  any  sndi  decision  can  be  found, 
know  of  no  reason,  in  the  present  case,  why, 
the  Invalid  vote  of  one  member  of  the  counci 
shoald  be  held  to  luTslldate  tbe  perfectly 
ZBl  Tote  ct  tbe  other  four  membei 

ussumptiMi  that  ^e  contract  Itself  between 


th»  hnrtmah  ajtA  ^|ie  water  """Tftny  Il- 
legal. Such  la  not  the  case  at  all.  Tbe  con- 
traCrtOSerentiy  was  a  perfectly  legitimate 
contract,  wJUcb  the  parties  were  at  liberty  to 
mate.  Hence  tbe  authorities  dted  for  the 
appellant  in  which  contracts  made  by  a  mu- 
nicipality with  a  prohibited  person,  audi  as  a 
member  of  councils  or  a  member  of  a  pur- 
chasing committee,  or  by  ft  county  board  of 
commissioners  with  one  of  its  own  body,  are 
held  to  be  invalid,  have  no  application.  Such 
was  tbe  case  In  Com.  v.  Pbiladdphla  Co. 
Com'rs,  2  Sei^.  ft  R,  193.  There  tbe  board 
of  commissioners  made  a  contract  tm  the- 
purchase  from  one  of  their  ovni  number  of 
a  quantity  of  chairs.  It  was  held  void  as 
a  contract  because  It  was  prohibited  by  tbe- 
act  of  Blarch  21,  1806.  And  so  in  tbe 
other  cases  cited.  They  are  cases  of  pro- 
hibited contracts.  Bnt  such  is  not  the  fact 
here.  There  was  no  prohibition  ot  a  con- 
tract for  tbe  supply  of  water  between  the 
borough  and  the  water  company.  Such  con- 
tracts are  of  frequent  occurrence,  and  are 
highly  beneficial  .where  the  municipality  la 
unable  for  want  of  means  to  build  its  own 
works.  The  Penal  Code  of  1860  iHX>hlblted  a 
member  of  a  municipality  from  being  Inter- 
ested In  a  contract  for  f nmlshlng  supplies  or 
matnlals  to  the  corporation,  and  Imposed  per- 
aonaX  penalties  upon  him  if  he  violated  the 
act,  and  to  those  penalties  be  Is,  of  course, 
liable.  But  the  Invalidity  of  such  a  contract 
Is  not  dedared  as  a  penal  ctmsequence,  or  as' 
any  c<»iseqnence  of  such  a  situation,  While- 
It  must  be  conceded  that,  if  a  majority  oT 
those  voting  tor  the  ordinance,  or  even  one 
vote,  |»         w/ffA  <1Pti*nnliiin1  th^  pp—»g'>  of 

f1i»  u^rAtnmnnf.^  TftnW  th«  InValidltV 

of  ths  otdinaiice^  we  cannot  think  that  such  a 
consequence  could  result  from  tbe  mere  fact 
tbat  there  was  only  one  member  of  council 
who  bad  an  opposing  Interest,  and  tbe  ordi- 
nance waa  passed  by  a  majority  of  legally 
competent  mraibers  without  any  reference  to 
bis  vote.  Entertaining  these  vlewa,  we  think 
there  was  no  error  in  the  ruling  of  the  court 
below.  The  decree  of  tbe  court  below  Is  af- 
firmed, and  the  appeal  dismissed,  at  tht  costs 
of  the  appellant 


In  M  CLAmON  BOROUOH. 
Anwal  of  BLACK. 
(Snprane  Court  <tf  PennsjrtvaiUa.  Jan.  1, 

BOXOUSH  OmCBKS— VaOAMOIBS— BUOTtOTfS— Tn 
VOTS. 

1.  Act  AnrU  8, 1841  (P.  L.  ICS),  Incorporating 
the  txmnurh  of  Clarion,  provided  that  at  elec- 
tiooB  for  borough  offlcets,  in  case  of  a  tie  vote, 
the  preference  shonld  be  determined  by  lot. 
Afterwards,  the  borougli,  by  due  proceedings, 
brought  Itself  under  the  provisions  of  Act 
April  S,  1801  (P.  L.  320;  General  Boroogh 
Act),  which  annulled  the  provisions  ot  the  for^ 
mer  diarter  Id  so  far  as  ther  were  conflicting, 
and  provided  that  borough  elections  shonld  be 
held  in  aoeordance  with  the  laws  ^gulatiag 
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tovnBhip  electlona,  **iuilen  oUmtwIm  provided 
for  in  the  charter.**  BeU,  that  the  original 
charter  method  of  deddins  the  tiHe  to  office  on 
a  tie  TOte  waa  not  nffeeted. 

2.  Act  Mar  22,  1896  (P.  L.  109).  entitled  "An 
act  to  designate  the  number  of  coondlmen  to 
be  elected  in  the  Heveral  boronghii  of  this  com- 
roOBvrealth  not  dlrided  into  wards,  to  proTide 
for  th^  election,  and  for  the  flUIng  of  Tacan< 
ciee,  and  to  fix  the  length  of  term  for  vhlch 
they  shall  serve,"  provides  (section  4)  that  the 
members  of  town  councils  shall  have  power  to 
fill  any  **TacaQcr"  which  may  occur  tfaerMn  hr 
death,  resignation,  removal,  "or  otherwise,*' 
until  the  next  annual  election.  Hdd  net  to  re- 
peal Act  April  8,  1841  (P.  L.  165),  Incorporat- 
ing the  borough  of  Clarion,  and  providing  that 
in  case  of  a  tie  vote  for  borongh  offlcm,  the 
preference  ahall  be  detenniaed  by  loL 

Appeal  tarn  court  of  quarter  Mestons,  Clar- 
ion conutr. 

Oontested  election  cue  In  GUriMi  bonni^. 
Prom  a  Judgment  holding  that  the  deciding  of 
a  tie  TOte  hj  lot  was  Invalid,  om  Biixk  ap- 
peals. Rerened. 

B.  J.  Retd,  for  appellant  D.  L.  Corbet  tor 
appellee. 

MITCHELLS  X  The  boroogh  of  Clarion 
was  incorporated  by  vpeclid  act  of  April  6, 
1841  (P.  L.  1S5),  section  2  of  which  provided 
that  at  elMtions  for  boroogh  officers,  'In  case 
any  two  or  more  candidates  should  have  an 
equal  number  of  votes,  the  preference  shall 
be  determined  by  lot"  etc.  This  was  in  ac- 
cord with  the  general  act  of  April  1,  1834,  f 
6  (P.  L.  164),  regulating  borongh  elections. 
It  appears  to  have  been  the  legislative  policy 
that  in  the  eieetlra  ol  subordinate  officers, 
such  as  those  of  boroughs,  where  the  choice 
of  the  electors  was  so  evenly  balanced,  the 
decision  should  be  made  by  lot  rather  than 
pnt  the  borough  to  the  delay  and  expense  of 
another  election.  This  provision  of  the  act  of 
1S34  has  not  been  expressly  repealed,  so  far 
as  we  are  informed,  nor  does  It  appear  that  it 
has  been  repealed  by  Implication.  That,  bow- 
ever.  Is  not  now  before  us,  as  even  an  egress 
repeal  would  not  carry  with  It  a  repeal  of  the 
similar  provision  In  the  special  charter  of 
Clarion  of  1841. 

In  1873  the  borough  of  Clarion,  by  appro- 
priate proceedings,  brougbt  Itself  under  what 
is  commonly  known  as  the  "General  Bor- 
ough Act"  of  April  3>  1^1  (P.  L.  320);  there- 
by, In  the  language  of  tbe  act  becoming  "sub- 
ject to  tbe  restrictions  and  possessing  the 
powers  and  privileges  conferred  by  this  act." 
And  Uierenpon  the  provlsloos  of  the  former 
charter  were  "annulled  •  •  •  so  far  as 
they  are  in  conflict  with  the  provisions  of 
this  act."  We  must  therefore  look  at  the  act 
with  referoice  to  elections.  The  only  sec- 
tions having  any  bearing  In  this  regard  are  14 
and  IS,  wbich  direct  that  borough  elections 
jsliall  be  held  In  accordance  with  the  laws  reg- 
ulating township  elections,  and  that  elections 
for  borough  officers  shall  be  held  at  the  time 
and  place  for  the  choice  of  Inspectors  of  the 
general  eIectl<Hi.  Bat  In  both  sectkms  there 
Is  tbe  significant  saving  clause^  "ualeaa  otb< 


erwlse  provided  for  In  tbe  charter."  It  Is 
ther^ore  clear  that  the  original  charter  noeth- 
od  of  deciding  tbe  title  to  office  on  a  tie  vote 
was  not  affected  by  the  coming  <tl  tbe  bor- 
ough under  the  act  of  1851. 

But  It  Is  further  argued  that  the  cbarter 
was  rq>ealed  as  to  tlils  subject  by  tbe  act  of 
May  22,  1895  (P.  U  100),  and  the  learwHl 
Judge  below  was  of  this  opinion.  This  act  i:: 
entitled  "An  act  to  designate  tbe  number  of 
conncUmen  to  be  elected  In  the  several  bor- 
oughs of  this  commonwealth  not  dirided  in- 
to wards,  to  provide  for  their  election,  and  for 
the  filling  of  vacancies,  and  to  fix  the  length 
of  term  for  which  they  shall  serve."  The 
law  as  to  the  elections  themselves— that  is,  the 
time,  place,  manner,  etc.,  of  holding  tbem, 
and  declaring  the  re«ilt— Is  not  In  any  way 
chained  or  leferzed  to;  the  provisloBs  of  the 
act  following  tbe  Indications  of  the  tiHe,  be- 
ing directed  to  the  number,  term,  etix,  ol 
cooncUmen.  Section  4,  the  only  one  tbat  can 
In  any  way  bear  upon  tbe  present  Inqolry. 
provides  that  "the  members  of  town  councils 
shall  have  power  to  flU  any  vacant^  whicb 
may  occur  therein  by  death,  reslgnatkm,  re- 
moval from  the  borough,  or  otherwise,  nntU 
tbe  next  annual  election^"  etc.  The  qnes- 
ticm,  th«%fore,  In  this  aspect  comes  down  to 
wbstber  an  election  which  results  in  a  tie 
vote  produces  a  "vacancy."  As  a  genera] 
question,  this  manifestly  must  depend  on 
whether  or  not  tbe  existing  election  laws  pro- 
vide for  such  a  case.  If  they  do  not  then, 
cleaily,  there  is  a  failure  to  elect  and  a  re- 
sulting Tacaocy.  But-  If  they  do^  and  tbe 
office  can  be  filled  by  carrying  out  their  pro- 
visions. It  Is  equally  clear  tbat  there  has  been 
a  valid  election,  and  these  is  m  vacancy. 

As  we  liave  already  seen,  under  the  act  of 
1841,  a  tie  vote  would  not  bare  made  a  va- 
cancy, because  such  contingency  was  «qpFess- 
iy  provided  for.  And  this  was  tbe  state  of 
the  law  down  to  tbe  passage  of  the  act  of 
1895,  unless  altered  by  the  intermediate  act 
oS  June  1. 1883  (P.  L.  64).  This  act,  of  miicli 
mwe  limited  application,  contained  tbe  same 
prorWon  as  to  vacancies  as  that  already 
qttoted  from  tbe  act  of  1895.  but  as  it  had  no 
r^jeallng  clause,  the  learned  Judge  below  pre- 
ferred to  rest  his  view  on  tbe  later  and  more- 
general  act  It  will  therefore  be  convenieni 
for  us  to  toUow  the  same  course,  with  th« 
single  remain  that,  If  tbe  act  <rf  1841  is  not 
repealed  by  tbe  act  of  1895,  a  fortiori  It  can- 
not be  by  the  act  of  1883. 

The  act  of  1895  does  not  make  any  change 
In  express  terms,  nor  does  it  seem  to  do  so 
by  plain  Intent  No  change  In  the  law  of  elec^ 
tlons  appears  to  have  been  In  the  legislative 
mind,  which  was  concerned  with  the  n amber 
and  terms  of  the  etective  officers  rather  than 
with  the  method  of  their  elecUoik  The  men- 
tion of  vacancies  was  in  that  connection  ooly. 
It  was  to  provide  for  fllUi^  out  unexpired 
terms,  not  for  full.tenns  wblcb  lacked  incum- 
bents. And  tbis  appears  qaite  plainly  from 
tbe  prior  Icgidatton  on.  the  subject  wherein 
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the  dlffUnetlon  la  expressly  made.  The  same 
section  of  tlM  act  of  1834,  wtaleh  provided  for 
the  case  of  a  tie  vote,  as  already  quoted,  also 
provided  that  "fn  case  of  the  death,  reslgna- 
Uon,  renoval,  or  refusal  of  any  perBon  so 
elected,  or  If  It  should  so  happen  that  no  elec- 
tion shonld  be  holden  on  the  day  and  In  the 
manner  aforesaid."  the  burgess  shoold  Issue 
his  precept  for  a  new  election.  This  same 
provision,  totldem  verbis,  was  written  Into  the 
charter  of  1841  (section  2).  Under  these  acts, 
there  were  two  distinct  classes  of  cases  In 
which  the  office  might  be  temporarily  without 
an  Incumbent,  and  In  which.  In  a  certain  gen- 
eral sense,  there  might  be  said  to  be  a  va- 
cancy. And  each  had  Its  specific  remedy,  ex- 
pressly enacted,  In  the  case  of  a  tie  vote,  by 
a  choice  by  lot  between  the  equal  candidates. 
In  the  case  of  death,  resIgnatlMi,  etc.,  by  a 
new  election.  Both  classes  might  exist  as  to 
any  of  the  borough  officers,  burgess,  council- 
man, town  cmistable,  overseer  of  the  poor, 
etc.  When  the  act  of  1896  was  passed,  It  al- 
tered the  remedy  In  the  case  of  death,  res- 
ignation, etc.,  so  far  as  relates  to  town  coun- 
cllmen,  bnt  left  It  untouched  as  to  the  other 
officers,  and  left  the  other  remedy,  for  the 
case  of  a  tie  vote,  untondied  as  to  all.  By 
the  agreed  statement  of  facts,  It  appears  that, 
the  appellant  and  another  candidate  having 
an  equal  number  of  votes,  a  lot  was  drawn. 
In  accordance  with  t3ie  directions  of  the  char- 
ter of  1S41,  and  resulted  In  appellants  favor. 
He  was  therefore  legally  elected.  Judgment 
reversed,  and  record  remitted,  with  Instruc- 
tions to  dismiss  the  petiUon,  with  costs  to  be 
paid  by  the  borough  or  by  the  petltlonerB,  or 
divided  between  them,  as  the  conrt  b^w 
may  deem  lust  and  proper. 


AIKIN  at  al.  v.  McEBOWN  OIL  00. 

^rnveme  Court  of  Penn^lvania.  Jan.  3, 

1899.) 

GonaiOT— AOTIOaS— EVIDBSCB— ChSDIBIUTT. 

On  an  Issue  as  to  whether  the  tenns  of  an 
oral  contract^  under  which  ^IntUE  performed 
work  for  defendant,  were  the  same  as  those 

of  two  special  written  contracts  between  the 
same  parties,  under  which  previous  work  of 
the  same  kind  had  been  performed,  plaintifl  tes- 
tified that  the  contract  provided  only  tor  the 
price  of  the  work.  Defendant  claimed  that  this 
contract  embodied  the  provisions  of  tlie  prior 
written  ooes.  Held,  that  testimony  of  defend- 
ant's bookkeeper  that  he  had  told  plaintitf  that 
he  "had  anotoer  of  those  contracts  to  be  sign- 
ed," and  plaintiff  had  promised  to  sign  It,  is  ad- 
mlssiUe  as  affecting  ue  credibility  of  witness- 


Appeal  tarn  eotirt  of  common  pleas.  Wash- 
Infftott  coonty. 

Action  by  Alkin  A  McCay  against  the  Mc- 
Keown  Oil  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Beversed. 

T.  P.  Birch,  tor  appellant  David  Stcirett. 
for  appttUem, 


VJSLL,  J.  ^nie  assignments  of  error  to  be 
considered  all  r^te  to  the  exdusion  of  tes- 
timony. The  action  was  to  recover  for  work 
done  In  drilling  a  well,  which  was  abandoned 
before  completion  because  of  the  breaking  of 
the  casing  at  a  depth  of  about  1,000  feet.  It 
was  conceded  that  the  contract  was  an  en- 
tire one,  and  that  the  plaintiffs  were  bound 
to  show  full  -performance  or  facts  which 
would  relieve  them  from  it.  The  casing  was 
furnished  by  the  defendant,  and  at  the  trial 
the  real  question  was  whether  the  plaintiffs 
had  assumed  the  duty  of  Inspecting  it,  or 
were  required  only  to  use  It  as  furnished  to 
them.  This  was  to  be  determined  from  the 
contract,  and  the  dispute  was  as  to  Its  terms. 
The  plalntltrs  alleged  that  the  only  contract 
was  a  verbal  one,  to  furnish  the  labor  at  a 
fixed  price  per  foot  They  had  before  drill- 
ed two  wells  for  the  defendant,  under  writ- 
ten contracts,  which  required  them  to  inspect 
the  casing  furnished,  and.  It  any  defects  were 
found  therein,  to  notl^  tbe  defoidant  aad 
which  provided  that  a  failure  on  their  part 
to  Inspect  the  caring  or  to  r^rt  defects 
therein  made  them  responsible  tor  any  mis- 
hap resulting  from  its  Insufficient  strength, 
^e  defendant  claimed  tiiat  the  contract  In 
question  embodied  all  the  terms  of  the  prior 
contracts,  and  that  it  was  the  understanding 
that  It  was  to  be  reduced  to  writing,  and  sign- 
ed by  the  parties. 

The  contract  was  made,  by  Mr.  McCay,  one 
of  the  plalntlfts,  and  Mr.  Bteakley,  who  rep- 
resented the  defendant.  Each  of  these  per- 
sons had  testified  as  to  his  recollection  ot  the 
terms  agreed  upon,  and  there  was  a  square 
conflict  In  their  testimony.  Mr.  Alkln  tes- 
tified that  he  had  been  Informed  of  the  terms 
of  the  contract  made  by  bis  partner;  that  It 
was  a  contract  which  Imposed  no  duty  of  In- 
spection upon  them;  and  that  he  had  signed 
for  his  firm  the  written  contracts  under 
which  they  had  drilled  the  other  two  wells, 
and  was  familiar  with  tb^r  provisions. 
These,  he  had  said,  were  nnnsnal;  that  wells 
were  usually  drilled  under  verbal  contracts, 
which  fixed  only  the  price  to  be  paid;  and 
that  the  details  were  governed  by  the  well- 
understood  usage  ot  the  business;  and  that. 
In  drilling  or  having  drilled  tor  him  some  200. 
wells,  the  only  written  contracts  which  he 
had  ever  seen  were  the  two  between  hia  firm 
and  the  defendant  The  defendant's  book- 
keeper was  tlten  called,  and  offers  were  made 
to  prove  by  him  that,  by  direction  of  Mr. 
Bleakley,  he  had  prepared  a  written  contract 
and  told  Mr.  Alkln  that  he  "had  another  of 
those  contracts  to  be  signed,"  and  that  Mr. 
Aikin  had  promised  to  sign  it  These  often 
were  In  different  forms.  One  of  them  was 
defective  in  not  definitely  fixing  the  time  of 
the  alleged  conversation,  and  none  of  them 
clearly  presented  to  the  court  the  purpose  for 
which,  we  think,  the  testimony  should  have 
been  received.  The  terms  of  the  contract 
could  not  be  proved  In  this  way,  as  Mr.  Alkln 
had  not  seen  the  writing;  but  as  tending  to 
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•show  that  Mr.  AlUa  knew  that  lomathiDs 
mon  than  tha  price  had  been  agreed  upon, 
.and  that  there  wai  to  be  a  special  contract 
in  writing,  this  testimony  was  admissible,  as 
affecting  the  credibility  ot  the  witness,  and 
as  corroborating  the  testimoay  prodaced  by 
the  defendant.  The  second  and  third  assign- 
ments ot  errors  are  sustained,  and  the  judg- 
ment la  tereraed,  with  a  railre  fadas  de 

JlOTOb 


BOOK  et  »].  T.  DAT  et  sL 
Appeal  ot  H.  B.  GLAFLXN  00. 
<Bn|^mBe  Oout  of  PenasylTaala.  Jaa.  % 

1899.) 

."BBlBiFPa^  Ihtikplkadiek  Act  — Cojebthuotioh  — 
RisBT  TO  ArriAL— DuTT  or  Codkt. 

1.  Act  April  10,  1S4S,  i  7  (P.  L.  460),  aothoc^ 
111  DC  a  bill  of  exceptions  aod  writ  of  error  on 
the  trial  of  an  Issue  on  a  aherilFs  inteipleader 
of  the  claimanta  to  the  property  leried  on, 
which  oeceasarily  forbida  a  writ  of  error  to  an 
wder  of  court  merely  refaslng  to  direct  an  is- 
flue.  is  not  dianaed  by  Act  Hay  26,  1807.  |  10 
(SherifEs'  Interpleader  Act;  P.  L.  96),  provld- 
■ing  that  the  common  pleas  may  make  seneral 
tnlea  ffOTemlng  the  proceedings  nnder  the  act 
and  may  srant  new  telals  of  such  Issues,  and 
the  "jadgmeDt  recorered**  sliall  be  subject- to 
appeal  as  in  other  cases. 

2.  Act  Uti29j  1897  (Sheriffs'  Interpleader 
Act;  P.  L.  86),  does  not  chaoge  the  role  that, 
OD  a  aherifl's  rale  for  an  interpleader  of  the 
claimants  to  property  leried  on,  the  court  Is 
not  to  inquire  into  the  merits  of  the  reapectlTe 
claims,  further  than  to  see  that  they  are  not 
merely  colorable  or  coliuaire,  but  may  be  the 
basis  of  bona  fide  anits. 

8.  Under  the  interpleader  acts  prior  to  1897. 
the  claimants  to  pnverty  levied  on  were  not  en- 
titled, as  of  richt.  to  be  interpleaded  on  the  ap- 
plication of  the  sherilt  bat  their  rights  were 
unaffected  by  the  dismissal  of  the  rule  for  an 
Interpleader.  Act  Hay  26,  1897  (Sherifhi*  In- 
terpleader Act;  P.  It.  95),  chanrea  the  former 
law  only  In  proriding  (section  Id)  that,  if  the 
sheriff  ahall  comply  with  the  proTlsions  of  the 
act  (asklnr  for  a  rule  to  inteiplead  claimants), 
he  shall  be  free  from  all  liability  to  the  claJm- 
aot,  plaintiff  and  defendant  in  the  execution, 
the  person  found  In  possession  of  the  goods,  etc 
Hfld,  that  the  discharge  of  a  rule  to  Interplead 
depnTes  the  claimant  of  the  substantial  right 
of  an  action  against  the  aherifl,  so  as  to  enti- 
tle him  to  an  appeal,  at  any  STont,  to  show 
that  the  discharge  or  the  role  was  an  abuse 
of  Jodicial  discretion,  in  that  it  was  shown  the 
.  claim  was  not  coloraUo  or  coUnslTe. 

Appeal  from  court  of  common  pleas,  Law- 
rence county. 

F.  6.  Book  and  others  recovered  Judgments 
against  H.  J.  Day  and  Robert  0.  Bharpe,  and 
Issued  fl.  fas.  thereon,  which  were  levied  on 
■defendants  property.  The  H.  B.  Olaflln  Com- 
pany was  one  of  the  claimants  of  the  prop- 
•erty  levied  on.  Petition  by  William  oecker, 
sheriff,  for  a  rule  for  Interpleader.  From  the 
discharge  of  the  rule,  the  company  appeals. 
Rerersed.  Motltm  to  Quash  the  appeal  dis- 
missed. 

D.  B.  Kurtz,  Louis  T.  Eurtx,  8.  W.  Dana, 
and  S.  D.  Long,  for  appellant  H.  B.  Claflln 
Go.  D.  N.  Eeast,  for  other  appellants.  B.  A. 
Wlntemlta  and  Jno.  Q.  McConaby,  for  appeU 


lee  assignee.  C  W.  Wallaoa  and  H.  K.  Gng- 
ary,  tor  appellees  axocntku  eredUon. 

UITGHELL,  J.  TUs  Is  an  aweal  by  tbe 
claimant  from  the  dlschazgo  of  a  sdieriff's 
rule  for  Interpleader,  and  la  met  hj  a  motloo 
to  quash.  It  la  conceded  that  andv  tbe  act 
of  April  10,  1S48  (P.  L.  40O),  extended 
throughout  the  state  1^  tbe  act  of  Uarcfa 
1858  (P.  L.  91),  a  Claimant  waa  not  entltM 
to  an  issue,  and  there  waa  no  pnyrlsi<m  for  a 
writ  oi  error.  Bain  t.  Fnnk.  61  Pm.  St  UB: 
White  V.  Bech.  ITl  Fa.  8t  8B,  82  All.  USa 
But  it  Is  argued  by  appcUanta  that  tbe  act  of 
Hay  SO,  1897  (P.  L  96).  baa  ebanged  tlie  law 
In  both  respecta. 

Flat,  88  to  a  writ  of  error,  now  mlscaUed  an 
"appeal,"  there  la  no  provUui  in  tlie  act  of 
1897,  except  tai  tba  words  of  Ow  tenth  sectioB. 
that  "the  courts  of  commini  pleas  maj  make 
general  mlea  fovemtng  the  proceedings  un- 
der this  act,  •  •  •  and  may  grant  new 
trials  of  such  Uwnea,  and  the  jodgment  r^ 
covered  shall  be  Babject  to  ai^eal  to  the  su- 
preme or  superior  court  aa  la  other  eases." 
But  it  is  plain  that  this  provision  doea  not 
apply  to  the  action  of  the  court  in  dlschaighig 
or  making  absolute  the  rule,  but  only  to  the 
trial  of  the  Issue.  UntU  after  the  trial  there 
can  be  no  'Judgment  recov«red'  to  which  the 
appeal  aa  given  can  apply.  Nor  la  there  any 
Intent  to  change  the  law  in  this  respect  from 
what  it  was  before^  The  act  of  1887  sub- 
stantially nothing  but  a  constdidatlon  of  the 
previously  existing  law,  with  the  addition  of 
putting  into  statutory  form  the  principal 
parts  of  the  practice  already  established  by 
the  decisions  and  rules  of  court  So  far  as 
our  attention  has  been  directed  to  It.  we  find 
no  material  change  in  the  law  made  by  it, 
except  one  in  regard  to  the  sherltTs  llalMIIty. 
which  wUl  be  noticed  presently.  In  regard 
to  the  right  of  review,  the  act  of  April  10. 
1819. 1  7  (P.  L.  620).  gave  a  bill  of  excepdons 
and  writ  of  error  upon  the  trial  of  the  Issue, 
and  It  Is  this  feature  that  was  intended  to  be 
embraced  in  section  10  of  the  act  of  1897. 
But  in  Bain  v.  Funk,  61  Fa.  SL  186^  supra,  it 
was  held  that  it  followed  "necessarily  from 
this  provision  that  a  writ  of  error  will  not 
lie  to  an  order  of  court  refusing  to  direct  an 
issue."  We  are  of  opinion  that  the  act  of 
1897  gives  no  appeal  except  as  heretofore, 
upon  points  arising  at  the  trial  So  far,  there- 
fore, as  the  present  appeal  rests  upon  any 
new  right  given  the  act  ot  1807,  It  cannot 
be  maintained. 

Secondly.  In  regard  to  tiie  standing  of  the 
appellants:  As  already  said,  under  the  for- 
mer acts  dalmants  were  not  entitled  to  an 
Issue,  and  were  not  Injured  by  Ita  refusal. 
Aa  said  In  Bain  v.  Funk,  supra:  *'It  did  them 
no  possible  harm.  It  did  not  affect  their 
title  to  the  property,  nor  prejudice  their  right 
of  action  for  Its  selsure  and  sale  by  the  sh^ 
iff."  Independent  of  statntwy  provMous,  a 
party  whose  pn^erty  to  salsed  npon  execn- 
tlMi  agataist  anoOwr  has  Uirea  zcmedlss,— 
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trespass  agalnat  tbt  tfberUt  tmpaai  acalnat 
the  plaintiff  directing  the  KlEore,  and  re- 
plevin for  the  sooda.  Vn&ex  the  act  itf  1818, 
If  the  rule  for  an  Interpleads  was  dlacluuv 
sed,  the  clalmanfa  righta  were  unaffected; 
the  Sheriff  remaliud  UaUe  If  there  was,  In 
fact,  a  trespaBL  But  In  thla  reepect  the  act 
of  1897  made  a  change^  B7  aectlou  15,  .'if 
the  dierlff  ahall  comply  with  the  proTlslms 
of  thla  act  he  shall  be  free  from  aU  UablUty 
to  the  dalmant,  the  plaintiff  and  defendant 
In  the  execntloD,  the  person  toond  In  posses- 
sitm  of  the  goods,"  etc  If  this  prorMim  be 
tak«i  literally,  tiie  sheriff,  complying  with 
what  he  Is  reanlred  to  do  under  the  act,  Is 
relieved  tnm  UaMUty,  without  rtference  to 
the  action  of  the  court  on  his  rule.  The  dis- 
charge of  the  role  tb^efore  deprives  the 
claimant  of  <«e  ot  his  rights,— that  of  action 
against  the  aherlff;  and  he  Is  deariy  a  party 
aggrieved  by  the  decision  of  the  court,  asdt 
as  such,  he  most  have  a  standing  to  qneatkm 
It.  His  remedy  Is  not  so  clear. 

In  general,  the  granting  or  refusing  of  an  Is- 
sue Is  a  matter  of  discretion  In  the  court  be- 
low, with  whldi  this  court  will  not  Interfere. 
But  there  are  certain  fundamental  and  well- 
settled  prlndides  upon  which  such  qnesti(HUi 
should  be  determined.  An  Interpleader  is  for 
the  protection  of  the  stakeholder,  and  the 
only  requisite  to  entitle  blm  to  such  protec- 
tlon  Is  that  he  shall  be  In  danger  of  attack 
from  two  quarters,  without  fault  of  his  own. 
A  sheriff  la  liable  to  a  suit  by  plaintiff  in  an 
execution  If  he  reuses  to  levy,  and  It  should 
turn  out  that  the  goods  were  aubject  to  the 
execution.  On  the  other  hand,  he  Is  exposed 
to  suit  by  the  owner  if  he  does  levy  on  goods 
not  so  subject  The  Interpleader  act  was  In- 
tended to  protect  him  In  this  dilemma,  and 
the  court  Is  not  to  Inquire  into  the  merits  of 
the  respective  claims  further  than  to  see  that 
they  are  not  merely  colorable  or  frivolous  or 
coUuslve,  but  may  be  the  bases  of  bona  fide 
suits.  If  they  may  be,  the  Interpleader  must 
be  granted,  even  though  the  court  be  of  opin- 
ion that  the  claims  cannot  finally  prevalL 
That  matter  Is  to  be  determined  on  the  trial 
of  the  Issue,  not  on  the  preliminary  steps  for 
protection  of  the  sheriff.  It  is  from  the  trou- 
ble, hazard,  and  expense  of  suit  that  he  is  to 
be  protected,  not  merely  from  a  ctttaln  or 
even  probable  verdict  against  blm.  Cases, 
tberefore,  are  rare.  In  which  this  relief  should 
be  refused  to  a  sheriff  who  Is  commanded  by 
bis  writ  to  levy  on  goods  of  the  defendant, 
has  certain  goods  pointed  out  to  him  by  plain- 
tiff as  within  his  writ,  and  at  the  same  time 
Is  notified  by  a  claimant  not  to  levy.  He  Is 
m  the  very  danger  from  which  it  was  Intend- 
ed he  should  be  rdleved,  and  the  act  should 
be  liberally  Interpreted,  to  carry  out  Its  plain 
Intent,  by  transferring  the  contest  from  the 
sheriff  to  the  rival  dalmants  directly,  where 
the  merits  of  tHefar  respective  dalms  can  be 
finally  adjudicated. 

These  i^dndples  were  well  settled  under  the 


former  statntM^  ud  ww»  piaeUcall]r  imdla- 
poted.  Bat  the  lasziwd  judge  Mow  was  of 

<Vlnlon  that  Ha  act  of  18DT  had  made  a  mb- 
Btantlal  difference  In  the  iwoceedlng,  and  had 
enlarged  the  duties  of  the  court  In  regud  to 
t^e  granting  or  refusing  of  Hm  Issue.  Ete  ao* 
cordingly  entered  Into  an  examination  of  the 
merita  <tf  appellants'  cialm,  and  assumed  tike 
dedslon  of  complicated  questions  of  fact  as 
wdl  as  law,  takvolvlng  substantial  rights  of 
parties,  npcn  the  hearing  oi  a  mere  role. 
This  waa  lodng  sight  of  the  oldect  of  the 
acts,  both  old  and  new.  We  find  nothing  in 
the  act  of  1807  to  sustain  such  action,  or  to 
Indicate  that  any  change  was  Uitended  to  be 
made  In  the  extent  of  the  courtfs  produce  or 
the  metiiod  of  its  ezerdse.  The  act^  as  a^ 
ready  said,  was  a  consoMdatlim  and  re-enact- 
ment of  the  previous  law,  and  the  one  change 
made  by  It  to  which  our  attrition  has  been 
called  was  the  provision  in  section  IS  for  the 
exemption  of  the  sholff  from  liability  to  ae> 
tlon  on  complying  with  the  act  It  waa  said 
In  Bain  v.  Funk,  supra,  that  the  mly  one 
who  had  cause  of  compliant  for  the  discharge 
of  the  rule  was  the  sharlfl^  who  was  left  ex- 
posed to  the  very  hazard  from  which  it  was 
the  purpose  of  the  act  to  relieve  him,  but  that 
the  sheriff  could  not  have  a  writ  ct  error,  be- 
cause the  rule  was  within  the  discretion  of 
the  court  and  no  review  was  given  by  the 
act  But  of  course,  these  expressions  iren 
not  meant  to  deny  the  general  rifl^t  to  ndlef 
for  an  abuse  of  discretion.  ▲  review  to  this 
extent  would  always  have  been  tupen  to  ttie 
sheriff.  Under  the  act  of  1897.  a  claimant  Is 
deprived,  by  the  discharge  of  the  rule,  of  a 
very  substantial  right— his  action  against  the 
sheriff,  the  actual,  if  not  the  legal,  trespasser 
against  his  property.  And.  as  to  this  right 
the  Uischarge  of  the  rule  is  a  final  Judgment 
against  blm.  It  Is  clear  that  be  must  bare 
at  least  a  standing  to  show  that  It  was  an 
abuse  of  Judicial  discretion.  His  rights  may 
go  far  beyond  this.  We  do  not  now  under^ 
take  to  define  their  limits,  or  the  methods  of 
their  enforcement  We  are  relieved  from  the 
necessity  to  do  so  In  the  present  case  by  the 
proceedings  of  record.  The  learned  Judge  fil- 
ed of  record  an  adjudication  of  the  facts  as 
well  as  the  law  In  regard  to  the  appellantir^ 
claim,  involving,  among  other  things,  the 
good  faith  of  certain  representations  made  hy 
the  defendant  in  the  execution,  and  the  fact 
of  reliance  upon  such  representations  by  tb» 
appellants  in  making  the  sale  of  the  goods  In 
contest;  In  other  words,  the  question  of  ac> 
tual  fraud,  which  is  peculiarly  for  a  Jury. 
The  Judge  did  this  upon  his  view,  already 
stated,  that  the  act  of  18&7  bnposed  this  duty 
upon  him.  But  this  was  an  erroneous  view 
of  the  law,  and,  as  It  plahily  appears  that  it 
was  the  basis  of  his  decision  In  discharging 
the  rule.  It  Is  dear  that  such  decision  was;  In 
the  technical  sense,  an  abnse  of  his  legal  dis- 
cretion, and  must  be  reversed.  The  motion 
to  quash  appeal  la  dlmlssed;  order  of  Oo 
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court  below  reverted;  rate  tot  an  tew  rala- 
stated  and  made  abaMa;  cosli  to  abU*  tka 
reautt  at  tbe  anlt 


FEB£XAND  t.  SOUTH  PBNN  OIL  CO.  et  aL 
(Sni^eme  Conrt  of  FwuurlTanla.  Jan.  % 


I.) 

Eqditt— Plsavimo— Nbcbbsitt  or  Cteon  BiU/— 
Affirhatitb  RsLisr. 

Where  plaintiff,  claiming  under  a  leaia  of 
oil  land,  filed  a  bill  to  dedare  a  forfeiture  of  a 
prior  letae  to  defendant,  and  the  latter  filed  a 
general  denial,  but  no  cross  bill,  the  conrt  can- 
not, on  findios  that  there  are  no  groonda  for 
the  forfeiture  of  defendant's  lease,  order  the 
surrender  of  ^aintiff*s  leaae  for  canceUatfoa. 

Appeal  from  coort  ot  emnnum  pleas,  Qrerae 

coun^. 

BUI  a  Fneland  ssabut  the  Sontli 
Penn  Oil  Oompany  and  another  to  remore  n 
cloud  opm  a  tract  ot  land  for  on  and 
eas  purposes,  and  to  cancel  defendants'  lease 
thereta  Vtom  a  decree  dlsmlasinc  irisintUTs 
bill,  and  ordering  him  to  lurrender  his  lease 
for  cancellation,  he  appeals.  Hodlfled  and 
afflrmed. 

S.  F.  Grim  and  James  J.  Porman,  for  ap- 
pellant  M.  F.  ElUott.  Jas.  IL  SSTexib  and  A. 
F.  SUveua,  for  app^Ieet. 

FELL.,  J.  The  flndiosr  by  the  court  that 
there  was  no  ground  (or  declaring  the  lease 
to  Guffey  and  Qneen,  now  held  by  the  Soiitii 
Penn  Oil  Company,  forfeited,  la  abundantly 
sustained  by  the  testimony,  and  the  part  of 
the  decree  dismissing  the  bill  was  properly 
entered.  It  follows  from  this  finding  that 
the  lease  for  the  same  land  subsequently 
made  to  Fisher  and  assigned  to  the  plaintiff 
Is  InTalid.  Our  donbt  has  been  whether  that 
poi-t  of  the  decree  which  directa  the  surrender 
for  cancellation  of  the  Fisher  lease  can  be 
sustained  under  the  pleadlogs.  there  being 
no  cross  bill.  The  lessor,  Qlzabeth  Johnson, 
and  the  South  Penn  Oil  Company,  the  as- 
signee of  the  first  lease,  are  joined  as  defend- 
ants, and  it  Is  averred  In  the  bill  that  this 
lease  was  forfeited  for  nonpayment  of  rent, 
and  Is  b^g  used  by  the  oil  company  '*Texa- 
tlonsly  and  injuriously  against  the  plaintiff, 
to  throw  a  cloud  or  suiplcion  orer  his  title 
and  Interest"  The  answer  of  Bllzabeth 
Johnson  admits  the  alleged  forf^ture  and  the 
improper  use  of  the  lease  by  the  oil  coippany, 
and  she  prays  that  the  relief  aslced  for  by 
the  plaintiff  be  granted.  Tbe  answer  of  the 
plaintiff  contains  a  specific  denial  of  the  aver- 
ments of  the  blU  upon  which  the  alleged  for- 
feiture la  based,  and  the  prayer  thereof  is  to 
be  hence  dismissed,  with  reasonable  costs. 
The  decree  orders  <1)  the  surrender  for  can- 
cellation of  the  i^ntlff's  lease;  (2)  the  dis- 
missal of  the  bill,  at  the  plaintiff's  cost  The 
decree  cannot  be  sustained  for  the  reason 
tHged  In  Ha  suHtor^  that  the  conrt,  having 


all  ths  parties  before  It,  should  dispose  ot  ev- 
ery subject  within  the  drde  of  contest,  and 
make  sneh  a  decree  binding  on  all  ss  equity 
reqnlres.  The  established  rule  in  chancery 
practice  Is  that  tiie  defendant  cannot  have 
affirmative  r^cf  against  the  plaintiff,  even  in 
the  subJect-mattN'  of  the  suit,  except  by 
cross  bflL  *^hen  a  defendsnt  seeks  the  aid 
of  the  court,  for  the  purpose  of  enfordng  his 
righlB,  he  must  file  a  cross  MIL  'Whrai  he 
relies  uiKa  his  rigtats,  merely  by  waj  ot  de- 
fense to  the  relief  sought  against  him.  It  is 
not  necessary  to  do  so.*'  Danlell.  Cb.  PL  & 
Prac.  16S0.  There  are  some  well-recogaJzed 
exceptions  to  this  role,  where  a  defendant 
may  have  a  decree  tn  his  favor  wlthont  a 
cross  bill,  as  on  a  bill  for  specific  perftum- 
ance  where  the  defendant  sets  up  In  the  an- 
swer and  proves  an  agreement  different  from 
the  one  songbt  to  be  enforced;  on  a  bm  for 
accounting,  if  a  balance  Is  found  due  the  de- 
fendant; and  on  a  bai  for  partition,  where 
tbe  defendant  dalms  the  same  reQef  as  is 
sought  by  tbe  original  bill.  These  and  other 
exceptions  are  very  clearly  stated  In  5  Ku'?. 
PI.  &  Prac.  p.  634;  and  It  is  there  said,  citin- 
McClaskey  v.  Barr,  4d  Fed.  134,  that  the  th-.- 
ory  on  wWch  relief  Is  granted  the  defendant 
without  cross  bill  In  these  cases  Is  that  tbe 
conrt  will  entertain  the  original  bUl  only  on 
condition  ttiat  the  plaintiff  consento  to  tbe 
same  Justice  being  rendered  to  the  defen*!- 
ant  that  he  asks  for  himself.  This  case  must 
be  considered  as  comlnff  wltiiln  the  general 
mle  that  If  fte  defendant  relies  on  the  equi- 
ties of  his  case  for  anything  beyond  a  de- 
fense, and  seeks  affirmative  relief,  he  must 
file  a  cross  bill,  and  that  part  of  the  decret- 
whlch  directs  the  delivery  for  cancellation  of 
the  lease  held  by  the  plaintiff  must  be  set 
aside.  As  so  modified,  tbe  decree  la  affirmed, 
at  the  colt  of  the  appelant 


In  n  SWARTS  ESTATB. 
Appeal  of  SWABT  st  aL 

(Siq^reoBs  Ooort  ot  PeansilTaBla.   Jan.  S, 

1889.) 

BXBOUTOKS  AWV  APMiBisraAToas— ArwMiniiByT 

or  ADMI3FISTRATOB — ObDSS  OP  PBSm- 

BSOE— RlOBT  OF  SBLBCTION. 

Where  a  widow  renounces  her  right  to  ad- 
minister her  husband's  estate  in  favor  of  a  cer- 
tain person  belonging  to  the  class  next  in  order 
of  preference,  under  Act  March  IS,  1832,  the 
register  is  bound  to  appoint  snch  person,  un- 
less personal  unfitness  or  legal  incompetency 
Is  shown. 

Appeal  from  orphans'  court,  Greene  county. 

Florence  Y.  Dunn  applied  for  tetters  of  ad- 
ministration upon  the  estate  of  hec  fatlier, 
Jacob  Swart,  deceased,  and  presented  the 
written  renunciation  of  the  widow,  Peuixuib 
A.  Swart,  and  the  only  sou.  Amos  C.  SwarL 
of  their  right  to  administer,  In  favor  ot  aaid 
Florence  Y.  Dunn,  with  a  request  that  she 
alone  be  appointed.   From  an  otder  refusing 
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■neb  nqawt,  ami  apprtnttag  Amertea  A. 
SlmpKHi,  BeBe  B,  lanu,  and  Floreace  V.  Dam, 
Pflninah  a.  Bwart  anfl  BIsreBca  T.  Dam  19* 
peaL  Severud. 

J.  B.  Donley  and  Bnebanaa  A  Walton,  Iter 
appellants.  Janaa  Ingtoam,  Baj  A  AxtaU, 
and  Jamca  J.  Puman,  lor  aiipeUaea. 

FEUJ,  J.  If  tko  widow  and  tho  aon  «C  tbe 
decedent  had  mevdy  wnomieed  Cbelr  rigMs 
to  admlnlater,  the  regMx  mmlt  haT«  been 
at  liberty  to  aeted  any  one  pwaomlly  qtnll- 
fled  from  tbe  dast  next  ottitled,  under  tbe  act 
of  March  W,  18S2,  to  adnlnlefeer.  Leran's 
Appeal,  m  Fa.  8t  2M,  8  Aa  8M,  Tbe  dla- 
cretlon  reattd  In  tbe  renter  Is  Itanlted  to  a 
selection  from  each  clan  entitled,  fa  tta  ordw, 
and  neltber  bo  nor  the  parties  renovndng  can 
pass  by  one  of  tbe  chUdrea  competent  to  ad- 
minister and  Teat  the  appointment  In  a 
stranger.  WUUams*  Apipeal,  7  Pa.  St  280; 
McCaellan'a  Appeal,  M  Fa.  St  110.  Bat  tbe 
renunciation  ms  In  taror  of  one  of  tbe  class 
n»t  entitled  after  Qa  widow  and  tbe  eon, 
and  was  eoapted  wltb  a  reqnest  for  ber  ap- 
pointment This  nomlnatloB  tbe  register  was 
not  at  liberty  to  dlar^ard,  extsept  on  Uie 
ground  of  personal  nnfltnese  or  legal  Incom- 
petency. Tbe  rlgkt  of  the  party  enOtled  to 
admlntater  to  uMnlnate  a  peraon  of  the  next 
class  baa  been  flmily  settied  by  oar  decisions. 
Elllmaker's  Batata  4  Watta,  84;  Bleber's 
Appeal,  11  Pa.  St  IfiT;  Shomo's  Appeal,  67 
Fa.  St  866.  Whether  It  was  abown  by  tbe 
testimony  produced  before  the  register  that 
tbe  widow  was  an  nnflt  person  to  admlnlater 
the  eatate,  because  of  ber  adranoed  age,  In- 
firmltlee,  and  want  of  baslneaa  knowledge, 
need  not  be  conaldered,  bat  It  certainly  was 
not  sbown  that  she  was  tecoi^etwt  to  make 
a  choice  among  her  cbfldren.  Tbe  acUon  of 
the  register.  In  appointing  all  three  of  tbe 
dangbters.  Indicates  a  desire  on  bis  part  to 
treat  them  fairly,  and  to  pieTent  an  imseemly 
dispute,  but  as  In  ao  doing  be  overlooked  tbe 
legal  rights  of  tbe  app^lanta,  It  cannot  be 
sastalned.  The  decree  of  the  orphans'  court 
Is  rerersed,  and  It  la  now  ordered  and  decreed 
that  the  register  of  Greene  county  do  grant 
letters  of  admlnlstrathHi  on  the  estate  of  Jar 
cob  Bwar^  deeaaaed,  to  nofonee  T.  Dmm. 


QOBBILIiB  T.  MEUNIBB. 
(Supreme  Ooort  of  Bbode  Island.  Oct  21.  UQ&) 

IMDKOTIOH— EmaOAOBMBHT  OK  IiAlRk. 

Though  equity  will  not  enjoin  one  from  ex- 
cavfttuig  his  own  land,  onleas  serious  lajoiy  to 
adjoining  land  Is  InunineDt  it  will  eojMn  Us 
exaiTstlng  land  of  an  adjolDlng  owner  to  erect 
a  BOpportuig  wan  thereon. 

Action  by  Emma  OobelUe  agalnat  JoasiA 
Meunler  for  an  Jnjmictlon.  Granted. 

Walter  I.  Ballon,  ftv  complainant  Arcb- 
ambaolt  A  Ganlln.  Cor  revpondent 


PER  OURIAU.  We  think  the  complainant 
makes  a  case  for  relief.  The  tratlmony  showa 
that  tte  nspnideiit  la  ocaratlng  tbe  eom- 
lAatnaufi  land,  and  baa  erected  In  part  » 
wall  for  the  purpose  of  supporting  the  com- 
plainant's land*  placing  the  wall  pardy  00 
the  comidalnanVs  land,  that  lie  la  con- 
tinuing tbe  erection  of  flu  wall  along  tbe 
whole  length  of  the  line  between  him  and 
the  complainant  The  law  Is  well  setUed  that 
the  owner  of  land  la  entitled  to  hare  It  anp- 
ported  and  protected  In  Its  natural  condition 
by  tbe  land  of  his  adjoining  prt^rietor,  and 
that  If  snch  adjoining  owner  remoTes  radk 
natural  support,  whereby  the  ion  of  tbe  for- 
mer Is  disturbed  or  falls  away,  he  la  le^Hy 
liable  fat  all  damage  ao  occasioned.  Beard- 
T.  Murphy,  87  Tt  99;  Oravea  t.  Mattlson,  ST 
Tt  B30.  3S  Afl.  m;  Mc^ugb  v.  Bnrke.  12 
B.  I.  489;  2  Waahb.  Real  Prop.  (5th  Hd.)  880- 
et  aeq.  Thon^  equity  will  not  enjoin  m 
landowner  from  making  caratkms  on  his 
own  land,  unless  serious  Injur?  to  tbe  adjoin- 
ing land  la  Immlnoit  (M(3taugh  t.  Bailee,  12^ 
B.  I.  40B),  In  ttie  present  Instance  tbe  re- 
spondent baa  already  excavated,  and  la  pro- 
ceeding atlll  further  to  excarate,  the'  ctmi- 
plainant'B  land,  and  to  erect  the  anpportliw 
wan  vpon  It  In  these  circumstances  an  In- 
junction la  tbe  pnqiwr  remedy  to  restrain  tba 
treapasBea.  Matteaon  Whaley,  19  R.  L 
648,  88AtL962. 


TAYLOR  ▼.  SLATER  et  aL 
(Supreme  Court  of  Rhode  Island.  Dee.  28^ 

189a) 

Etidbnoe— JcciotAi.  Notice— LiuiTiLTiox  or  Ao- 
TIOX8— MAKBIED  WnilRN  —  Eqditt— Laoris 
— DlSUtMlL  WITBODT  PSBjrDDIOB. 

1.  Courts  do  not  take  Jndldal  aoties  of  tha 
statutes  of  other  states. 

2.  Umitations  do  not  run  against  a  note  to  a 
married  woman  while  coTertore  dlsablsB  ber 
from  suing  thereon. 

8.  Though,  strictly,  statutes  of  Umltatlona  a>» 
applicable  <nUy  to  courts  of  law,  eq,alty  follow* 
the  law  in  respect  thereto. 

4.  The  defense  of  Hmitations  may  be  take* 
tfT  demurrer  where  it  appears  la  the  UU,  or  by 
plea  or  answer  where  it  does  not  or  It  ttua  b» 
set  up  in  argnment,  even  on  suggestion  of  tW 
court. 

(S.  To  constitnte  laches,  tiie  delay  must  work 
a  disadTantage  to  another. 

A  A  decree  dismissing  a  bill  without  preju- 
dice Is  no  excuse  for  laches,  where  this  would 
hare  applied  to  tbe  suit  In  which  the  decreo 
wss  entered. 

7.  A  note  by  a  firm  of  four  members  just  «• 
the  Ter^e  of  collapse  was  made  to  the  wife  of 
the  senior  partner  in  1S72.  One  member  died 
in  1876,  and  another  in  1882,  each  of  whom 
was  responsibly  but  the  firm  was  not  sued 
by  her  until  1892,  althouKh  her  husband  and 
the  other  snrriTlng  partner  were  totally  iosol- 
Tent.  and  there  was  uothing  to  prevent  It. 
There  were  no  firm  assets,  but  tt  did  not  appear 
that  there  were  none  when  tha  fina  dissolTed. 
or  that  the  wife  made  any  effort  to  collect  be- 
fore, beyond  demanding  payment  12  years  aft- 
er execution.  The  firm  was  sued  only  because- 
it  was  a  condition  precedent  to  a  bill  against 
the  repceseotatives  of  the  deceased  partners. 
Mo  excuse  for  her  delay  to  sue  appears.  ffeU 
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that,  u  afaiiut  the  deceased  partners,  ahe  was 
Knlltj  of  laches. 

BUI  by  Maria  Louise  Tajkir  agalnat  John 
W.  Slater  and  othen.  Defwdants  d^nr. 
Oemuixer  snatained. 

Loida  Klftlar,  Jobn  W.  Bjim,  Bobert  R 
Katdall,  and  AUred  8.  Jotanson,  fiv  ctKntdaln- 
ant  a  P.  Boblmon  and  Ltrlnfitaii  Bam*  toe 
reapondenta. 

STXNESS,  3.  The  complainant  a  married 
woman,  brlnga  this  bill  to  enforce  tiie  pay- 
ment  of  a  promissory  note,  on  demand,  against 
the  representatives  of  the  estates  of  Bad  P. 
Mason  and  William  8.  Slater,  deceased,  and 
legatees  and  heirs  of  aald  Mason  and  Slater. 
The  note,  for  the  sum  of  125,000,  was  given 
to  hw  August  3,  1872.  for  money  advanced 
out  of  her  estate  to  the  firm  of  Taylor  & 
Wright,  of  Cihlcago;  the  Arm  conalatlng  of 
Frank  C.  Taylor,  her  husband,  and  John  W. 
Wright  both  of  Chicago,  and  also  of  said  Ma- 
son and  Slater,  of  this  state.  Soon  after  the 
date  of  tbe  note  the  firm  ceased  to  do  busi- 
ness, and  said  Taylor  and  Wright  were  then, 
and  since  have  been.  Insolvent  Bart  P.  Ma- 
son died  hktestate  September  21,  1876,  and 
William  S.  Slater  died  testate  May  22,  1882. 
Tbe  compl&liiaiit  commenced  an  action  against 
the  sorvlvlng  partners  October  7.  1802,  in  B- 
llnols,  and  recovered  Judgment,  on  which  exe- 
cution was  returned  nulla  bona.  This  bill 
was  filed  AprU  26,  180T,  to  which  the  re- 
spondents demur. 

We  cannot  consider  the  first  two  grounds  of 
demurrer,  that  the  note  was  void  In  nilnols 
piior  to  1874,  and  that  the  separate  estate  of 
a  married  woman  must  be  derived  from  per- 
sons other  than  her  husband,  for  the  reason 
that  courts  do  not  take  Jndldal  cognizance  of 
the  Btatutea  of  other  states,  and,  hence,  to 
raise  a  question  of  law  before  trial,  they  must 
be  set  up  by  pleading.  O'BelUy  v.  Batlroad 
Co.,  16  a  L  388,  17  AtL  171,  006,  and  10  Atl. 
244. 

The  third  ground  of  demurrer  Is  based  upon 
the  statute  of  limitations  and  lacbea.  In  a 
former  suit  upon  this  note,  which  la  referred 
to  in  the  bill,  this  complainant  alleged  that 
the  note  was  negotiated  at  the  Fourth  Na- 
tional Bank  of  Chicago,  and  that  her  trustee 
purchased  said  note  two  days  afterwards, 
.ind  that  January  1,  1876,  the  firm  gave  an- 
other note  to  her  for  interest  then  due.  Upon 
these  allegations  we  held  that  the  note  for 
$25,000  was  barred,  because,  the  statute  hav- 
ing begun  to  run  while  the  note  was  In  the 
hands  of  the  bank,  It  continued  to  run  after 
It  came  to  her  possession;  the  alleged  new 
promise  operating  only  to  suspend  the  bar, 
and  not  to  create  a  new  cause  of  action.  We 
also  held  that  the  second  note  was  not  bar- 
red, because  It  was  given  to  the  complainant 
while  under  the  disability  of  coverture.  Tay- 
lor V.  Slater,  16  B.  L  86, 12  AtL  727.  Accord- 
ing to  that  decision  the  statute  of  Umltatlona 
does  not  apply  to  thia  bill,  because  the  com- 


plainant now  avers  Qiat  the  note  was  d^ver- 
ed  directly  to  herself,  a  married  wonuui. 
Strictly,  statutes  of  limitations  are  applicable 
only  to  courts  of  law,  but,  as  a  rule,  equl^' 
fc^ws  ttie  law  In  this  reject,  for  the  rea- 
son tliat  one  should  not  be  allowed  to  enforce 
a  dalm  in  equity  which  npon  grounds  of  pub- 
lic policy  could  not  be  enforced  at  law.  This 
doctrine.  In  equity  generalized  as  laches,  is 
of  broader  scope  than  a  statute.  As  Story 
says:  "Tbm  are  cases  in  which  the  atototes 
would  be  a  bar  at  law,  but  In  which  equity 
would,  notwithstanding,  grant  relief;  and,  on 
the  other  band,  Uiere  are  cases  wbere  the 
Btotutea  would  not  be  a  bar  at  law,  bnt  where 
equity,  notwithstanding,  would  refuse  relief." 
1  Story,  Bq.  Jur.  1 64a.  Equity  does  not  favor 
state  dalms,  and  will  not  assist  one  who  has 
slept  npon  his  ili^ts,  and  ^ovra  no  excuse 
for  his  laches  in  asserting  tlwm.  iMne  t. 
Locke.  150  U.  8.  lOa-SOl.  14  Sup.  Ot  78.  Tbe 
defense  may  be  taken  on  demurrer,  where  it 
appears  to  tbe  bill,  or  by  plea  or  answer. 
Warren  v.  Tool  Co.,  10  B.  I.  860,  83  Ati.  876: 
Canunack  v.  Carpmter.  8  App.  D.  a  219: 
Kerfoot  r.  BUUngs.  160  UL  663.  43  N.  E.  804. 
The  defense  may  also  be  set  qp  In  argam^t 
(Woodmanse  v.  WilUama,  87  U.  8.  App.  100. 
IB  a  a  A.  620,  and  68  Ii^  480).  and  even  on 
suggestion  of  the  court  (Chaae  v.  Chase.  19 
B.  I.  S23.  36  Aa  1131).  The  rule  as  stated 
In  the  latter  case,  reported  in  20  B.  L  — ,  37 
AtL  804,  is  that  the  delay  must  be  sucb  as 
works  a  disadvantage  to  another.  Apptjing 
that  rule  to  the  present  case,  we  find  that 
the  bill  sets  out  a  note  about  2S  years  old: 
that  after  the  death  of  Mr.  Mason,  to  1876. 
and  after  the  death  ot  Mr.  Slater,  in  1882,  no 
suit  was  brought  upon  the  note  against  tbe 
co-partnership  untU  1802,  although  the  part- 
ners Ta^r  and  Wright  were  notally  and 
completely  Insolvent"  The  bill  alleges  tbat 
there  are  now  no  asseto  of  any  kind  of  said 
partoersblp  estete,  but  It  does  not  allege  tbat 
there  were  none  when  the  firm  ceased  to  do 
business,  or  that  the  complainant  made  any 
effort  to  collect  the  debt  from  said  flrm,  be- 
yond making  a  demand  for  payment  The 
avermenta  of  a  loan  of  such  a  large  amotmi 
to  a  firm  of  which  the  complaloanfa  husband 
was  the  senior  partoer,  Just  on  the  T&ege  of 
Ite  collapse,  with  no  effort  of  any  kind  to 
collect  It  for  at  least  12  years,  and  after  the 
death  of  the  only  responsible  partners,  nor 
to  secure  Judgment  against  the  flrm  until  20 
years  had  passed,  and  then  only  because  un- 
der our  law  It  was  held  to  be  a  condltlrai  pre- 
cedent to  a  bill  against  the  representatives  of 
deceased  partners  (Taylor  v.  Slater,  IT  EL  I. 
801,  24  Atl.  880),  present  a  case  which  Is  cal- 
culated to  shock  a  court  of  equity  by  Ite  mere 
stetement  It  Is  manifest  upon  sucb  a  state- 
ment that  executors,  administrators,  and  heirs 
must  be  at  a  great  disadvantage,  after  the 
lapse  now  of  SS  years,  to  proving  the  condi- 
tions of  the  loan,  tbe  assets,  and  the  trmnsac- 
tions  of  tbe  partoersblp  wltb  Uw  ownplato- 
ant,  or  In  disproving  the  fact  of  the  loan  Jt- 
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self.  While  Mason  and  Slater  were  alive,  who 
would  be  supposed  to  know  aboat  these 
things,  the  complainant  was  silent  But,  In 
addition  to  all  this,  the  bUl  dhrects  our  atten- 
tion to  the  fact,  already  mentioned,  that  the 
complainant  makes  a  vital  change  In  her  al- 
legations as  to  the  issne  of  the  note  from 
those  In  her  former  bill.  For  such  d^y, 
with  such  natural  results,  not  a  word  of  ex- 
planation or  excuse  Is  offered.  The  coverture 
-of  the  complainant  did  not  prevent  a  suit,  for 
our  statutes  have  all  along  enabled  a  mar- 
ried woman  to  sue  through  a  trustee.  The 
only  suggestion  of  a  justification  for  her  long 
delay  Is  the  allegation  that  she  is  not,  and 
has  not  been,  guilty  of  any  laches  In  the 
premises,  as  she  Is  by  a  decree  of  this  court 
«ntered  December  17,  1882,  permitted  to  pur- 
sue her  remedy  against  the  respondents  with- 
out prejudice  to  the  complainant's  right  to 
any  remedy  to  which  she  nUght  be  entitled 
upon  said  note  of  |20,000  against  the  said 
respondents,  provided  she  should  first  pursue 
her  claim  against  said  Frank  0.  Taylor  and 
John  W.  Wright,  surviving  partners,  to  final 
Judgment  and  execution,  as  required  by  stat- 
ute, which  was  the  ground  of  dismissal  of  the 
suit  The  allegation  that  such  a  decree  was  a 
permlraion  to  maintain  this  suit  to  the  extent 
claimed  Is  certainly  unfounded.  As  the  case 
stood,  we  had  decided  that  the  note  was  bar* 
red  by  the  statute  of  limitations.  The  com- 
plainant then  amended  her  bill  by  allying 
the  issue  of  the  note  to  herself,  as  in  this 
-case.  Then,  on  demurrer  to  the  amended  bill, 
we  decided  that  It  would  not  lie  until  after 
compliance  with  the  statutory  requirement  of 
resort  to  the  survlTlng  partners.  The  ques- 
tion of  laches  did  not  arise,  because  the  bill 
was  to  t>e  dismissed  upon  the  ground  stated, 
and  the  court  could  not  tell  whether  a  new 
bill.  If  one  should  be  filed,  might  not  show 
facts  which  would  excuse  apparent  laches. 
The  decree  was  therefore  an  ordinary  de- 
cree, "without  prejudice."  The  effect  of  such 
4  decree  is  stated  in  Beynolda  v.  Henneasy, 
17  R.  I.  169,  175,  23  AiL  639,  thus:  "The 
Intention  and  effect  of  such  a  reservation 
In  a  decree  are,  by  express  terms,  to  pre- 
vent It  from  operating  as  a  bar  to  another 
suit.  A  dismissal  'without  prejudice'  leaves 
the  parties  as  if  no  action  had  been  Instituted." 
It  gives  to  a  complainant  the  right  to  state  a 
new  and  proper  case,  if  he  can;  but  It  takes 
-flway  no  right  of  defense  to  such  suit  on  any 
ground,  other  than  that  <rf  the  judgment  as  a 
bar.  The  recital  of  such  a  provision  in  a  de- 
cree is  no  excuse  for  laches,  when  this  objec- 
tion would  have  applied  to  the  suit  In  which 
the  decree  was  entered.  Had  that  bill  been 
filed  with  reasonable  .diligence,  resulting  In 
such  a  decree,  the  case  would  have  been  dif- 
ferent; but  as  It  stands,  injurious  delay 
without  excuse  Is  apparent  In  both  bills. 
Cases  applying  the  doctrine  of  laches  are  too 
numerous  to  cite.  In  many  of  them  it  has 
been  applied  to  delay  for  a  less  time  than  ap- 
pears In  this  bUL  Am  Mr.  Justice  Brewer  said 


in  Oalllher  r.  GadweU,  145  U.  S.  368,  S71,  12 
Sup.  Ct  878:  "The  question  of  laches  turns 
not  simply  upon  the  number  of  years  which 
have  dapsed  between  the  accruing  of  rights, 
whatever  they  were,  and  the  assertion  of 
them,  but  also  upon  the  nature  and  evidence 
of  those  rights,  the  changes  In  value,  and  oth- 
er circumstances  occurrlnc  during  that  lapse 
of  years."  The  principle  Is  sufflclentiy  stated 
by  Mr.  Justice  Qray  in  Speldel  v.  Henrlcl,  120 
U.  S.  877,  387,  7  Sup.  Ct  610:  "Independent- 
ly of  any  statute  of  limitati<ms,  courts  of  eq- 
uity uniformly  decline  to  assist  a  person  who 
has  slept  upon  his  rights,  and  shows  no  ex- 
cuse for  his  laches  In  asserting  them."  For 
these  reasons  we  are  of  opinion  that  the  de- 
murror  to  the  bill  must  be  sustained. 


STABEWOATHBE  t.  WILLIAM& 

(BnprsBM  Oonrt  «f  Bhode  Island.  Mot.  10^ 

1898.) 

BZSODTOn  AMD  AnHINISTBATOBB— DlSOOmT  AS 
A88KTS~BlLI.— DniJURBB. 

1.  Gen.  Laws,  c.  200,  I  16,  authorizing  ths 
probate  court  on  an  executor's  or  adminutra- 
tor'B  application,  to  examine  a  perstm  onder 
oath  concerning  property  in  his  possesslffln  be- 
lonsing  to  the  estate,  is  not  exduBlve  of  the 
rl^nt  of  an  executor  or  administrator  to  maia- 
toia  a  bill  In  equity  for  disooveiy  with  respect 
to  such  proper^. 

2.  A  bill  for  discovery  which  waives  tkB  oath 
to  the  answer  is  demurrable. 

8.  A  Mil  by  an  administrator  for  a  diacovary 
of  personal  pn^erty  of  his  Intestate,  and  Its 
delivery  to  complainant  when  ascertained, 
which  docs  not  show  that  the  property  sought 
\  to  be  recovered  conslsto  of  relics  or  heirlooms 
■^  or  property  of  that  nature,  or  that  the  discov- 
ery is  to  enable  him  to  file  his  InTentoiy,  Is  da- 
murrable  for  want  of  equity. 

Bill  by  Jos^h  n.  Starkweather,  as  adminis- 
trator, against  George  Fred  Williams,  as  ex- 
ecutor, for  discovery.  Heard  on  demurw  to 
the  biU.  Sustained. 

Baasett  &  Mitchell,  for  complainant  Ax^ 
ttold  Oieen  and  Ldlan  J.TnCk,  for  reivondent 

MATTESON,  C.  J.    We  do  not  think  that 
I  the  remedy  proyided  by  Oen.  Laws  R.  L  c. 
'  209,  I  IS,  Is  exclusive  of  the  right  to  a  dis- 
I  covery  In  equity,  and  therefore  the  demur- 
rers Incorporated  In  the  answers  cannot  be 
i  sustained  on  that  ground.   We  think,  how- 
■  ever,  that  the  bUl,  In  so  far  as  It  Is  a  bill  for 
;  discovery,  is  clearly  demurrable,  In  that  It 
waives  ttie  oath  to  the  answers.  Harrington  v. 
Harrington,  IS  R.  L  841.  S  AU.  S02;  McGuUa 
V.  Beadleston,  17  R.  L  20,  26,  20  AtL  U. 

Unless  the  bill  can  be  regarded  as  a  bill 
for  an  account— and  we  do  not  think  It  can, — 
we  think  It  Is  bad  for  want  of  equity.  It 
prays,  not  for  an  account,  but  for  the  de- 
'  livery  to  the  complainant  of  specific  property 
I  when  ascertained;  and  it  does  not  appear 
i  that  such  specific  property  consists  of  relics 
'  or  helriooms  or  property  of  that  nature,  which 
j  might  perhaps  create  an  equity.   Neither  has 
I  the  bni  anj  aUegatton  that  the  dladosnre 
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sought  Is  necenai7  to  enable  the  complaJnast 
to  file  hts  fDTentoiy  with  the  court  of  prob&te, 
whleb  mii^t  also  create  an  eqnltr.  Demurrer 
sustained. 


BATB8  r.  COLVIN. 
(Snpienie  Court  ^  Rhode  laUnd.  Kot.  U* 

i8oa) 

Appbaiuhgb— Dbmcrbbk  aftbb  Cbktifioatior  to 
Common  Pleas. 
Under  Cfcn.  Laws,  e.  287,  |  8.  prorldlng 
that  a  geneml  appearance  bf  defsndaat  Is 
equiTalrat  to  a  pIm  of  leaeral  Issae,  a  defend- 
ant who  appeals  In  the  district  court  cannot, 
after  certlficatioa  to  Uie  commoD  pleas  division 
for  jnry  trial,  demur  to  the  complaint,  under 
Qen.  Laws,  e.  288,  I  8,  proriding  that,  after 
sttch  certification,  efnter  party  may  file  "such 
farther  pleas,  legal  or  eqnitable,  as  he  may 
see  fit" 

Action  Iqr  Albert  J.  Bates  against  Louis  Ool- 
ThL  After  «ertlflcalJ(m  to  common  pleas  di- 
vision for  Jury  trial,  defendant  demurred  to 
tin  comidalnt.  Donurrer  dlaallowed,  and 
case  remitted  to  common  jdeas  dlrlslon  for  trial 
on  merits. 

P.  H.  Qnlnn,  for  plaintiff.  John  H.  Flan- 
sgan,  for  defendant 

TILLINGHA8T.  J.  It  amean  by  the  rec- 
ord In  this  case  that  the  demurrer  to  the  dec- 
laration was  not  filed  in  the  district  court, 
but  waa  filed  In  Uie  commoD  plena  divlaioa. 
after  the  case  bad  beoi  certUed  to  that  court 
on  a  dalm  for  Jury  trial.  It  also  appears 
that  there  was  an  entry  of  appearance  by 
the  defendant  In  the  district  court,  which, 
nndw  Oen.  Laws  B.  I.  c.  237,  |  8,1  was  equlr- 
alent  to  filing  the  plea  of  the  general  issue. 
Oonley  t.  Bryant,  ig  R.  L  404,  S&  Atl.  809. 
This  plea  being  In,  then,  we  do  not  see  how, 
tinder  the  well-settled  rules  of  pleading,  a 
demurrer  conld  subseqnentiy  be  filed.  De- 
fendant's oounsd  cont^ids,  howeTer,  that  un- 
der Gen.  Laws  B.  L  e  288,  I  8.  he  had  the 
right  to  file  his  demurrer  In  the  common  pleas 
dlrlston.  Said  section  Is  as  ftdlows:  "Sec. 
S.  In  any  case  certified  to  the  comnMin  pleaa 
division  of  the  supreme  court,  on  claim  for 
Jury  trial  from  a  district  court  either  party 
may  file  In  said  division  such  further  ^eaa, 
legal  or  equitable,  as  he  may  see  fit  within 
the  period  of  taa  days  from  the  day  of  certifi- 
cation." We  do  not  thlnlc  thbi  langttsge  Is 
broad  enough  to  Induds  a  demurrer.  A  de- 
murrer is  not  a  plea,  but  on  the  contrary.  Is 
an  excuse  for  not  pleading.  Perry,  PI.  174; 
Halton     Jeffreys,  10  Mod.  280.    It  Is  a  dec- 

1  Section  8:  'TThe  entry  of  appearance  by  the 
defendant  in  any  rane  in  a  district  conrt,  shall 
be  eqaivalent  to  filinR  the  plea  of  the  reneral 
issne;  and  If  snid  case  be  tried  In  the  district 
court  the  defccdaot  shall,  on  or  before  the 
day  one  week  after  the  retom  day,  concisely 

elead  any  special  defences  of  law  or  fact  which 
e  may  desire  to  iriead.  If  no  specifll  defences 
be  pleaded,  the  defendant  shall  be  restricted  to 
such  matters  as  may  be  shown  under  the  gen- 
eral issue,  or  its  etiulTSlent" 


taration  that  the  party  demurring  will  go  no 
further,  because  the  other  has  not  shown 
suffldent  matter  against  him  that  he  Is  bound 
to  answer.  1  Chit  PI.  a«th  EH)  (W3.  A 
plea,  on  the  other  hand,  Is  the  defendant's 
answer,  t>y  "matter  of  fact"  to  the  plalntUTs 
declaration.  It  Is  distinguished  from  a  de- 
murrer, which  opposes  "matter  of  law"  t>> 
the  declaration.  Steph.  PL  A2.  If  the  de- 
fendant bad  desired  to  test  the  sufficiency  of 
the  declaration,  he  should  have  filed  his  de- 
murrer in  the  district  court;  and  then,  ff  ag- 
grlered  by  any  ruling  theretm,  the  statute 
provides  a  remedy  by  a  proceeding  In  this 
court,  whereby  the  questions  of  law  which 
are  raised  may  be  promptly  settled.  Gen. 
Laws  B.  L  c.  260,  H  12-17.  This  procedure 
is  evidently  Intended  to  facilitate  the  trial  of 
cases  by  settling  questions  of  law  before  the 
trial  of  the  case  on  Its  merits,  thus  avoid- 
ing unnecessary  expense  and  delay.  We  are 
therefore  of  ophalon  that  the  demurrer  is  not 
properly  before  us.  The  case  Is  remitted  t<> 
the  common  pleas  dlvMim  for  trial  00  thi^ 
merits. 


In  re  STATE  HOUSB. 

In  re  DOYLBL 

(SovrcBM  Osurt  at  Bhode  lalaad.   K«v.  12, 
1888.) 

OoKDBIiaATlOX— 'KlOKTS  OV  TlSAKT  —  TuainsA- 

Tioa. 

A  tenant  from  year  to  year  is  not  entitled 
to  hold  OTer  for  another  year,  as  against  the 
state  seekins  to  condemn  the  land,  because  hi^ 
landlord  failed  to  terminate  the  tenancy,  pro- 
ceedings to  condemn  baring  beoi  faistitnted  be- 
fore the  current  year  expired. 


On  condannatlon  of  certain  land  for . 
state  house.  Claim  of  John  F.  Doyle,  execu- 
tw  of  PbUlp  A.  Doyle,  for  damages  tram  be- 
ing deprived  of  land  betore  the  axidxation  of 
his  tenancy.  Denied. 

Andrew  B.  Patton,  for  Do^e.  Willard  B. 
Tanner.  Atty.  Qen.,  for  the  State. 

BiATTESON,  0.  J.  Our  opinion  Is  that  the 
nonsuit  was  properly  granted,  ^le  case 
shows  that  at  the  time  of  the  commencement 
of  the  proceedings.  In  &Iay,  1883,  the  claim- 
ant's testator,  PblUp  A.  Doyle,  held  a  portion 
of  the  land  proposed  to  be  taken  as  a  tenant 
from  year  to  year;  that  his  current  occupa- 
tion year  began  on  July  1,  1892,  and  expireii 
on  July  1,  1893;  that  the  land  was  condemn- 
ed July  9,  1803;  and  that  the  claimant's  tes- 
tator continued  In  the  occupation  of  It,  un- 
disturbed, not  only  till  the  expiration  of  his 
occupation  year,  but  for  several  months  after 
the  condemnation.  The  contention  of  the 
claimant  la  that  his  testator,  being  a  tenant 
from  year  to  year  and  having  received  from 
the  landlord  no  notice  to  terminate  the  ten- 
ancy, was  entiUed  to  hold  over  for  anotber 
year,  and  Is  therefore  entitled  to  damages 
for  80  much  of  the  year  ensuing  July  1, 1S93, 
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as  he  was  deprlTCd  of  the  occupation  of  the 
land.  We  do  not  think  that  the  contention 
can  be  sustaloed.  Though,  as  betveen  him- 
self and  the  landlord,  the  tenant  may  bare 
acquired  the  rlfbt  to  hold  for  another  year, 
by  the  failure  of  the  landlord  to  glTe  the 
requisite  notice  to  terminate  the  tenancy, 
sodi  failure  gave  no  right  as  against  the  state 
house  commissioners.  The  right  of  the  ten* 
ant  to  hold  over  as  against  them  was  ob- 
tained after  the  gMng  of  the  notice  of  coo- 
demnatlon  proceedings  In  May,  1803,  and  was 
obtained,  therefore,  pendente  nte,  so  far  aa 
they  were  concerned,  and  was  subordinate  to 
their  rights  under  the  proceedings.  Such  be- 
ing the  casev  and  the  taiant  having  bera  per- 
mitted to  remain  ootll  the  e:q»lratlon  of  his 
current  occiipatlon  year,  the  claimant  la  en- 
titled to  no  compensation,  for  hl9  testator's 
right  In  the  property,  as  against  the  State- 
house  commlsslonera,  ceased  with  the  explra- 
tkMi  of  the  occupation  year.  Sehrdber  t. 
RaUroad  Co.,  116  lU.  340,  846, 847.  8  N.  B.  427; 
Lewl^  Em.  Dent.  |  820,  and  note  4, 


OAPWBLL.  T.  OAPWELL. 
(Snprenw  Court  <a  Rhode  Xriand.   Dee.  If, 

1898.) 

DlTOROK — pETITlON—SlONrSe — Lroal  Aob. 

Oen.  Laws,  c.  195.  {  9.  requiring  a  peti- 
tion for  diTorce  to  be  signed  by  the  petitioner 
It  of  legal  age  to  ctmaent  to  marriage,  means 
.the  age  of  consent  at  common  taw;  to  wit,  14 
years  for  males,  and  13  years  for  females. 

Action  by  Craee  L.  Capwell  agahist  Char1i>t! 

H.  Oapwell  for  dlTorce.  There  was  an  order 
making  an  allowance  for  petitioner's  support 
Defendant  adjudged  In  contempt. 

Geo.  T.  Brown,  for  idalntllf.  Eugene  F. 
Warner,  for  def»»n(iant, 

PER  CURIAM.  Gen.  Laws  a  I.  c.  185. 
$  9.  provides  that  "every  petition  shall  be 
signed  by  the  petitioner,  If  of  sound  mind 
and  of  legal  age  to  consent  to  marriage." 
Our  opinion  Is  that  the  words  "legal  age  to 
consent  to  marriage"  mean  the  age  of  consent 
to  marriage  at  common  law,  to  wit,  14  years 
in  case  of  males,  and  12  years  in  case  of  fe- 
males. The  argument  that  these  words  do 
not  authorize  the  signing  of  the  petition  by 
nilaors,  because  the  statute  relating  to  mar- 
riages requires  the  consent  ■  of  parents  or 
guardians  to  the  marriage  of  minora.  Is  over* 
borne  by  the  oonslderatloa  that  the  provlshHi 
in  question  was  In  force  In  1872  (Gen.  St.  R. 

I.  c.  158,  1 13),  and  at  that  time  the  consent 
of  parents  and  guardians  to  the  marriage  of 
minors  was  not  required,  the  provision  to  that 
effect  having  been  enacted  April  7,  1881  (Pah. 
I^WB  R.  I.  c.  851).  Inasmuch  as  the  petition- 
er, at  the  time  of  the  signing  of  the  petition, 
was  17  years  of  age,  and  ttaerefwe  above  the 
age  required  for  oonaent  to  marriage,  our 
oplnku  Is  that  the  petitkm  is  properly  algnpri. 


and,  consequently,  that  the  court  bad  jurisdic- 
tion ovw  the  proceeding,  and  Its  order  mak- 
ing an  allowance  to  the  petitioner  for  her  sup- 
port was  valid.  It  being  conceded  that  the 
respondent  has  not  compiled  with  the  order, 
and  no  suffldeut  reason  being  shown  for  his 
noncompliance,  he  must  be  adjudged  In  con- 
tempt. 


GBBENB  V.  WILLIAMS. 
{Snprsme  Omirt  of  Rhode  Iriand.  De&  18, 

Gabmibbhbst— FuoPiKTT  iji  Bmos  OP  RscaiVBB. 

1.  Oen.  Laws,  &  266,  I  21,  requiring  a  gar- 
nishee, as  a  condition  precedent  to  relief  from 
a  default,  to  deliver  to  Uie  officer  executing  the 
default  Judgnent  a^dost  him  all  property  In 
his  bands  belonging  to  defendant,  requires  him 
to  BO  deliver  ppi^erty  which  came  into  his  pos- 
■esBlon  as  receiver  for  defendant,  where  the 
court  appt^ting  htm  receiver  was  without  )n- 
zisdictioa. 

2.  It  must  be  turned  over  even  if  there  was 
Juriadictlon  to  make  the  appointment,  where 
the  proceedings  !n  which  it  was  made  have 
been  dlscontinned. 

8.  Property  held  under  writ  of  attadiment 
against  the  debtor  st  the  time  the  receiver  took 
possession  must  likewise  be  so  surrendered, 
where  the  order  appointing  him  receiver  did  not 
require  him  to  take  poasession,  he  having,  iu 
the  absence  of  such  requirement,  no  ritfit  to 
do  so. 

Action  by  Rob»t  L  (heene  against  James 
A.  Wflllams.  Defendant's  demurrer  to  plaln- 
tUTs  r^catlon  was  certified  for  ded^n 
Overruled. 

Stone  ft  LomJoy,  for  plalntlfl.  Patrick  B 
Hueholland,  for  defaUtant 

PER  OITRIAM.  In  order  to  make  an  affida- 
vit delivered  to  an  officer  on  execution,  under 
Gen.  Laws  R.  I.  c  256,  |  21,  a  bar  to  pro- 
ceedings against  a  garnishee  who  has  been 
charged  by  prevtons  default,  he  must  turn 
over  to  the  officer  the  money  and  the  property 
in  his  hands  banging  to  ttw  defendant  as 
disclosed  by  his  affidavit  I^  therefore.  It 
appears  from  the  affidavit  that  the  property 
in  his  hands  was  held  by  him  as  trustee  ttx 
the  defendant,  It  follows  that  he  is  not  dls- 
chai^^  unless  he  has  tamed  it  ovw  to  tlie 
officer,  as  required  by  the  statute.  The  de- 
fendant sets  up  In  his  plea  that  he  had  prop- 
erty in  bis  hands  which  he  held  as  a  receiver, 
and  hence  as  trustee  for  creditors,  and  not 
for  the  corporation  of  which  be  bad  been 
appointed  reefer.  To  this  the  plaintiff  re- 
plies: (1)  That  there  was  no  Jurisdiction  In 
the  court  to  anoint  him  as  receiver,  and 
hence  he  could  not  be  regarded  as  trustee  for 
creditora;  <2)  Oiat  at  the  tima  when  the  af- 
fidavit was  made  the  salt  In  whldt  the  de- 
fendant had  been  appointed  receiver  bad  been 
discontinued,  and  hence  that  the  property  In 
his  hands  was  held  by  him  aa  trustee  for 
the  corporation,  and  not  for  oedttora;  ^ 
I  that  the  prcq^erty  In  the  defendant's  handa 
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wtm  nader  attachment  at  the  time,  and  wrong- 
folljr  takoi  by  bim  from  the  possession  of  tbe 
oOcn  holding  It,  tMcanse  said  decree  appoint- 
ing the  defendant  as  teedrer  did  not  direct 
blm  to  take  possesslwi  of  property  under  at- 
tachment, and  oonseqnently  was  not  proper- 
ly In  his  hands  as  recelTer.  If  these  repUca- 
tlons  are  snbstantlated,  they  show  that  the 
def«adant  tailed  to  comply  with  Oie  require- 
ments of  the  statute  referred  to,  and  conse- 
quently they  are  good  KpUcathniB  to  his  i^ea. 
Demorxer  to  the  plaintiff's  replications  orer- 
nded.  and  case  remitted  to  the  common  pleas 
dlrbdon  for  fortber  proceedings. 


8TTLLIVAN  t.  WATERMAN. 

(Saprems  Conrt  of  Bhoda  Island.  Ner.  1ft 
189&) 

PLBADiHtt— Bill  or  PABTiotruw—DnoKBTioii  or 
Court— SDrrioiiNCT  or  Bilu 

L  While  it  Is  the  practice  to  require  of  j/inlit- 
tifl  a  bill  of  particnlars,  when  requested  on  any 
reasonable  fronod.  a  demand  for  particulars 
which  it  Is  impossible  for  him  to  fnmfsh  can- 
not be  entertained. 

2.  Though  the  granting  or  ref  odnc  of  a  mo- 
tion for  a  Ull  of  parlicaUn  Is  withm  the  dis- 
cretion of  the  court,  and  Is  not  leriewable  for 
error,  the  sufBcIenc7  of  such  bill  Is  a  matter  of 
jndicial  discretion,  and  mar  be  rerlewed. 

S.  It  snfBciently  appeared  that  plaintifl  had 
complied  with  an  order  for  a  bill  of  particnlars. 
In  so  far  as  she  was  able,  where  she  showed 
by  affldarlt,  on  moving  for  the  assignment  of 
the  cause  for  trial,  that  sbe  bad  famished  all 
tiie  required  information  which  it  was  in  ber 
power  to  famiih,  and  her  statement  was  not 
controverted  defendant 

Action  by  Maria  SuUlvan  against  Stephen 
Waterman.  On  plaintiff's  petition  for  trial 
In  comm<m  pless  division.  Remitted  for  trial. 

Charies  M.  Salisbury,  tm  idalntUL  Wil- 
son &  JendEQs,  for  defendant 

TUXINGHAST,  3.  TbSM  case  tar  befbre  ns 
on  the  itolntUTs  petition  for  a  trial  In  the 
common  ideas  dlrlslon.  The  petition  sete  out, 
In  sabstanoe,  that  upon  motion  of  the  defend- 
ant  (or  a  bill  of  particulars,  and  the  order  of 
the  conrt  thamm,  she  llled  the  same,  living 
aU  the  Infwmatlon  requested  ss  fidly  and 
particularly  as  she  was  able,  and  thereupon 
moTed  the  court  to  assign  'Qie  case  for  trial, 
but  that  the  court  refused  so  to  do,  on  the 
ground  that  the  order  for  a  bin  ctf  partlcnian 
bad  not  been  sufficiently  complied  with.  The 
phdntlfl  has  filed  sn  affldarlt  setting  fortb 
that  she  does  not  know  flie  names  of  any  ot 
the  wunen  who  came  to  defendants  room  as 
alleged  In  the  declaration,  although  she  bas 
made  dQlgent  Inquiry  to  ascertain  the  same, 
and  also  that  *be  cannot  specify  as  to  the 
dates  of  their  coming  to  ber  house  more  par- 
ticularly than  are  glrai  In  the  declaratloD. 
In  her  bin  of  particulars  the  plaintiff  gives 
the  names  of  the  men  referred  to  In  the 
third  count,  and  aneges  that  the  women  re- 


fwred  to  are  nnknown  to  ber,  bat  Qiat  nu- 
merous women  of  the  kind  named  In  the  dec- 
laration came  to  defendant's  rooms  npon 
many  nlghte  between  the  dates  mentioned 
In  die  decdaiatlon.  She  also  alleges  that  she 
does  not  know  iHiat  particular  penoos  did 
not  take  roMos  itt  her  In  consequence  ot  the 
defendantf 8  mlsanidtict  bnt  tbat  as  a  xeaidt 
thereof  no  one  took  than. 

Defendant's  counsel  contends  that  lit  these 
drenmstances  the  plaintifl  falls  to  show  any 
case  against  the  defendant,  and,  hence,  that 
the  motion  to  assign  the  case  for  trial  was 
rigbUy  denied,  and,  farther,  that  the  plain- 
tiff has  no  right  cmutltntlonal  or  otiierwise, 
to  a  trial  by  jury  nntn  bar  caas  Is  presented 
In  such  form  as  the  mlea  of  law  and  practice 
require.  We  fully  agree  with  the  last  con- 
tentkm.  A  i^alntiff  cleariy  has  no  rli^it  to 
demand  a  trtel  by  Jnry  until  he  states  a  case 
hi  accwdance  with  the  settled  rulee  of  pl«id- 
Ing  and  practice.  The  practice  of  requiring 
a  bni  of  partlcalan  tn  any  case,  whether  dvfl 
or  crlmlnsl,  where  the  drcumstanees  are 
such  that  Justice  demands  that  a  party  dionld 
be  apprised  of  the  nature  and  extent  of  ttie 
claim  or  charge  set  up  against  him  with 
greater  particularity  than  Is  required  by  the 
rules  of  pleading,  has  long  been  reeognlaed 
and  acted  upon  by  the  courts.  Gmn.  t.  Bndl- 
lug.  U  Pick.  S21;  Wrlf^t  t.  DleUuHm.  07 
Mich.  080,  86  N.  W.  164;  S  Enc  PL  *  Pne. 
S28.  And,  altbougb  a  motion  for  a  bni  of 
particulars -Is  addressed  to  the  dlscretkm  <tf 
the  court  (State  t.  Nagle.  MR.!  333).  yet 
It  Is  seld<nn.  If  ever,  denied.  If  based  apon 
sny  reasonable  ground.  Bnt  whOe  sucb  la 
the  practice,  and  whUe  the  law  favora  sacb 
bnis.  as  folding  materlslly  to  aid  tai  the  doe 
administration  of  Justice,  yet  It  Is  clear  Uiat 
no  penon  sbould  be  required  to  do  that  which 
It  is  ImiMMSlble  for  hbn  to  do.  under  penalty 
of  betaig  deprived  ef  a  trial  of  his  case. 
Moahelm  ▼.  Pawn,  IS  N.  Y.  Supp.  166.  In 
the  case  at  bar  the  plaintiff  swears  that  sbe 
bas  fiunlshed  att  the  Information  called  for 
by  the  defendanfa  moflon  whltAi  it  la  la  her 
power  to  fumldi,  and  She  i^vea  her  reasons 
for  so  swearing.  The  reasons  given  would 
seem  to  be  satisfactory,  and  her  statement  of 
fact  Is  not  controverted  the  defendant 
Moreovw,  It  bas  repeatedly  been  held  Qiat 
a  party  will  not  be  obUged  to  famish  facte 
already  known  to  bis  advasair.  nor  wm  a 
bm  of  particnlars  be  wdoed  irtiere  the 
means  of  ascertaining  the  Cacte  are  equally 
accesalUe  to  both  parties:  S  Bhic.  PI.  ft  Prac. 
939,  and  cases  dted.  Bven  Uie  rule  of  cer- 
tainty In  pleading  Is  not  too  rigid  to  be  rea- 
sonable. As  said  by  Durfee.  G.  J.,  In  Cktx 
V.  Gas  Oo.,  17  R.  I.  200,  21  AXL  SM:  '^t  was 
designed  to  further,  not  defeat,  flie  ends  of 
Justice;  and  It  Is  elementary  that  it  requires 
no  more  particularity  than  the  natnre  of  the 
thing  pimded  admits,  and  tha^  when  tbe 
facte  lie  more  In  tbe  fcnovriedge  et  tbe  oppo- 
site party  than  of  tbe  pleader,  It  aUows  a 
good  deal  of  generality."  In  WIgand  r.  De- 
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](nig«,  18  Hun,  406,  tbe  court  said:  "Orders 
for  putlcnlars  tre  made  in  tbe  Interest  of 
Justice,  and  for  the  pnrpose  of  its  adnnce- 
ment  A  party  mnst  not  be  sent  to  trial 
without  knowledge  of  the  accnsatitni  against 
him.  He  mnst  be  subjected  to  no  surprise. 
Bnt,  while  this  rale  obtains  in  the  admlnls- 
trntloD  of  Justice,  another  conaldeTatloD  of 
equal  impwtance  ta,  that  the  CMirt  will  ma^e 
no  wder  which  win  shield  the  defendant 
from  Just  responsibility.  If  tibe  Information 
■ought  is  In  the  possession  of  th«  party  ask* 
lug  It,  then  It  wHl  be  plain  that  Oie  ai^Ica< 
tloa  la  sthnnlated  by  some  motlTe  other  tbaa 
m,  desire  for  spedflc  detaila;  and  It  It  appears 
In  addition  that  the  parties  from  whom  fur- 
ther particulars  are  asked  are  not  in  a  sltna* 
tl«i  to  anawer  the  demand,  and  do  not  poa- 
Rfsa  tbe  fkcts,  that,  indeed,  is  presented  a 
phiin  case  for  a  refnaal  of  tte  wder."  In 
Isaac  T.  wnisch.  60  Hun,  339,  23  N.  T.  Snpp. 
5K8.  It  waa  held  that  a  plabitlff  should  not  be 
compelled  to  furnish  a  bill  of  particulars, 
when  It  appears  that  knowledge  of  the  acta 
complained  of  by  him  Is  xwcuUarly  and  thor^ 
oughly  with  the  defendant,  and  that  the  pur- 
pose of  the  application  la  to  find  out  Just 
what  erldenee  and  what  wltnesaea,  together 
with  their  names,  the  plalntlfr  may  have  to 
ansuin  his  cause  of  action.  See,  also,  Cobn 
T.  Baldwhi.  74  Hnn,  846^  26  N.  T.  Snpp.  457. 
If.  as  alleged  In  the  plalntlfl's  declaration,  the 
defendant,  between  the  1st  day  of  May,  1897 
and  the  date  of  the  writ,  brought  or  caused 
to  come  to  his  roonu  In  plaJntUTa  house  cer^ 
tain  dissolute  and  Immoral  persons,  male  and 
ft>male,  for  the  purposes  specified  In  said 
declaration,  be  presumably  knows  who  they 
were:  and  hence  tiiere  Is  no  occasion  for  the 
pintntlff  to  name  them,  In  order  to  entitle  h«r 
ro  proceed  with  her  case.  Of  course,  the 
plnlntur  wHI  be  required  at  ttie  trial  to  proTe 
all  of  the  material  allegations  contained  In 
her  declaration,  In  order  to  eitltle  her  to  re- 
cover, but  as  to  the  kind  of  evidence  she  may 
offer  we  are  not  now  called  upon  to  deter* 
mine  or  conidder. 

The  defendant'a  comxsel  takes  the  further 
point  that,  as  tbe  motion  for  a  bill  of  par> 
ticnlars  Is  addressed  to  tbe  discretion  of  the 
onnrt  Its  action  therecm  la  not  rerlsable  for 
«rror.  thia  la  true,  as  already  stated.  In  so 
far  as  the  ajcthm  of  the  court  la  based  upon 
the  jrrantlng  or  refusing  of  the  motion  (State 
Nafrle.  supra,  and  caaes  <dted),  but  we  do 
not  think  It  Is  true  as  to  the  snfllclency  of 
rhe  MU  of  particulars  which  Is  filed  In  pur- 
suance of  tbe  motion.  Hie  discretion  aa  to 
this  matter  Is  a  Judicial  discretion,  and  may 
be  reviewed,  aa  It  alfecta  the  right  of  the 
plaintiff  to  have  a  trial  oi  her  case.  We  think 
It  mffldeBtly  appears  that  the  plaintiff  has 
compiled  with  the  order  tot  a  bni  of  particu- 
lars In  so  fU  aa  ahe  mus  able,  and,  hence, 
tbat  the  court  erred  In  not  granting  the  mo- 
tion to  assign  the  case  for  trial.  Case  remit- 
ted to  the  common  pleas  division  tor  triaL 


HcOLOSKBT  v.  MOIBS.  Town  !&easorar. 
(Supreme  Oourt  <a  Rhode  Island.  Nor.  23, 

1898.) 

APPIAI^KbVIBW— JtlOOMBXT  OF  JUSTIOB. 

Under  Fob.  Laws  1886-97,  c  4B1, 1 8  (pro- 
Tiding  that  In  all  cases  certified  from  the  com- 
moD  pleas  dlvlBion  by  reaaoo  of  Jury  trial  bring 
waived,  and  heard  In  tbe  appellate  division  by 
any  joatice  thereof,  rither  party  shall  have  a 
right  to  petition  for  a  new  trial,  as  If  tbe  case 
had  been  beard  In  tbe  common  pleas  division  be- 
fore a  jQstice  thereof  sitting  with  a  Jury),  a 
jodgment  of  such  Jnstiee,  In  case  there  is  a  pe- 
tititm  for  a  new  trial,  takes  the  place  of  a  vet^ 
diet  of  a  Jury,  and  cannot  bs  set  adds  unleBs 
dearly  wnuig. 

Action  by  Nicholaa  McCSoskey  against  C.  F. 
Moles,  town  treasurer.  Petition  for  a  new 
trial  la  denied,  and  Judgment  ordwed  for  de- 
fendant 

Hugh  J.  OarroU.  for  platotlff.  Walter 
^ncm^  for  def aidant 

PER  OUBIAM.  We  cannot  say  that  the 
court  erred  to  Ite  dedslon  of  this  case.  Un- 
der the  facta  aa  found.  It  doea  not  conclu- 
sively hppeu  that  the  defect  complained  of 
waa  of  auch  a  character  aa  to  render  the 
town  liable  fw  the  accident  In  question;  and 
hoice  It  i^ss  competent  for  ttw  iwesidlng  Jus- 
tice to  find  that  toere  waa  no  negligence  tm 
the  part  of  the  town.  And,  he  having  so 
found,  his  Judgment  upon  this  question,  In 
case  there  is  a  petition  for  a  new  trial,  takea 
the  place  oC  toe  verdict  of  a  Jury,  and  baa. 
the  aame  effect  Fob.  Lawa  B.  I.  1890-87,  c. 
461,  I  8.  The  plalntUTs  petition,  therefore, 
cannot  be  granted,  unless  the  decision  Is 
deariy  wrong;  and  we  do  not  think  it  Is.  It 
Is  a,  close  case,  and  one  upon  which  different 
minds  might  honeetly  arrive  at  different  con- 
clusions, as  is  deariy  shown  by  the  teet  that 
It  has  be&k  tried  by  three  different  Juries, 
and  has  resulted  to  a  disagreement  on  each 
trial.  The  pettthm  for  a  new  trial  la  denied, 
and  Judgment  ordered  tw  tbe  defuidant  on 
tbe  dedslon. 


McGBABT  T.  OLD  OOLONT  B.  B. 
(Snptama  Oourt  of  Rhode  Island.  Nor.  82, 

189&) 

Onirioif  Bvn>BNOB— Pannoi*  roa  Nbw  Trial— 

EZOBPTIOXS— AUAWAHOB— PaOOP— BAtLMOADS— 

IsrjoaiBB  TO  BiiPuiTBS— bnTBDcnoxs  — Bri< 
Dsmn— SumcisKOT. 

1.  A  question  as  to  whether  a  wltaess  was  In 
a  position  to  hsve  beard  any  signals  of  a  train 
which  ftccaaioned  the  injuries  soed  for  waa 
fffwerly  ezdnded,  aa  calling  for  his  opinion. 

2.  Exceptions  that  have  not  been  allowed  will 
not  be  considered. 

8.  In  an  action  by  a  railroad  employd  for  in- 
Juriea  occasioned  by  a  railroad  accident,  a  re- 
fnaal to  charse  that  defendant  was  gndty  of 
negligence  if  the  acddent  might  have  happened 
when  the  plaintiff  waa  using  duo  care  is  prop- 
er, as  the  accident  eonld  lianwii  when  ndther 
was  neglisent. 

4.  In  an  action  1^  a  railroad  employe  tor  per- 
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sodbI  injuries,  a  refusal  to  charge  that  a  cor- 
poration baTing  experience  Id  the  manaKemeut 
of  ears  ii  boimd  to  exerdae  mon  can  than  an 
ocdinaiT  person,  ia  proper,  where  it  is  charged 
that  a  corporation  is  boand  to  exercise  the  same 
degree  of  care  aa  a  priTate  tndividnal,  and  that 
a  pataon  who  ondaitakaa  any  empl^maat  la 
boond  to  exerdae  the  care  which  belongs  to 
that  employment. 

5.  The  fact  that  a  lailroad  emploTt,  wh* 
was  injured  by  belnc  can^  between  two  eaia, 
«oald  hare  accompliahed  the  task  which  he  waa 
mdertakiDg  withont  going  between  the  can, 
ta  sufficient  evidence  to  sustain  a  finding  that 
he  was  guUtr  of  contributory  negligence. 

6.  Where  a  railroad  employe  was  caught  b»* 
twecn  two  can  oa  a  aide  track,  and  tnjorod, 
«^aice  that  the  cara  were  bronght  together 
by  a  train  which  was  run  onto  the  aide  track 
in  the  usual  way,  while  making  the  oanal  sig- 
nals, and  that  the  employe's  poMtfoa  was  each 
that  no  one  on  the  train  could  have  aeen  Um, 
is  sufficient  to  sustain  a  finding  that  the  rail- 
read  company  was  not  negligent 

Action  bj  Pfiter  M cOewr  agalntt  the  OU 
Colony  Railroad  for  personal  InJoiles.  Judg- 
ment for  defendant,  and  plalntlfl  petitlona  for 

n  new  trial.  Denied. 

Orrln  U  BoBwortb,  for  plalntUf.  Frank  ft. 
Arnold,  for  defendant. 

PER  CURIAM.  The  first  exception  la  ts 
tba  ref  uaal  of  the  eoort  to  permit  a  quesden 
CD  be  put  to  Edward  Sharkey,  a  wltnesa  for 
the  plaintiff,  wi  his  examination,  as  to  whetb* 
er  or  not  any  signal  waa  given  by  the  de- 
fendant or  its  agents  of  the  approach  of  the 
Cimln  or  cars  which  occaaloned  the  Injnry  to 
the  plaintiff.  The  witness  was  asked,  "Did 
you  hear  any  signal?"  to  which  he  answered, 
"No."  He  waa  then  asked,  "Were  you  In  a 
position  to  hear  any  if  there  had  been  any?" 
This  question  waa  objected  to  by  the  defend- 
ant's conned,  the  objection  sustained,  and 
the  question  ruled  InadmiBstbte.  Thereupon 
the  piftintlff  duly  excepted.  We  think  the 
4iuestlon  was  properly  excluded,  because  It 
<.-alIed  for  an  opinion  of  the  witness.  Be 
«hould  have  been  inquired  of  aa  to  what  his 
position  was,  leaving  It  for  the  Jury  to  de- 
termine whether  or  not  he  was  In  a  posi- 
tion to  bear  a  signal  or  not 

The  second,  third,  fourth,  and  fifth  excep- 
tions do  not  appear  to  have  been  allowed,  and 
■we  do  not  consider  them  for  that  reason. 

The  plaintiff  sought  to  have  the  court  In- 
struct the  Jury  that  If  the  accident  might 
tiave  happened  when  the  plaintiff  was  using 
<lue  care,  that  fact  should  be  the  measure,— 
drew  the  Hue  as  to  whether  the  defendant 
was  using  due  care.  The  court  refused  to 
slve  the  Instruction.  We  think  properly;  for, 
clearly,  the  accident  might  have  happened 
«ven  If  both  plaintiff  and  defendant  were 
using  due  care,  and  therefore  it  doea  not  fol- 
low that  the  defendant  was  guilty  of  negli- 
gence because  of  the  happening  of  the  acci- 
dent when  the  plaintiff  waa  using  due  care. 
The  sixth  exception  la  overruled. 

The  court  Instructed  the  Jury  that  "the 
rights  of  a  corporation  are  precisely'  the  same 


as  the  righta  of  an  Individual.  Tin  ^tiea 
of  a  corporation  are  not  changed  becaoae 
they  hnve  a  charts.  A  corporation  la  bonnd 
to  the  same  degree  of  aklll  and  car^— to  ex- 
ercise the  aame  degree  of  care  which  a 
vate  Individual  would  he  bound  to  ctrerdse 
In  the  aame  circumstances;  no  mare,  no  less." 
Plaintiff's  counael  desired  the  court  te  add 
to  this  Instruction  that  a  oon^oration  or  a 
party  having  experience  and  knowledge  In 
the  management  of  cars  waa  bound  to  nae 
more  care  Uian  an  ordinary  persoo.  There- 
upon the  court  charged  the  jury  that  "a  p^ 
son  who  tudertakea  any  employmoit  la  bound 
to  exerdae  the  care  which  belongs  ts  that 
employment  If  he  doea  not  know  how.  so 
much  the  worse  for  him.  If  ho  doea  not 
know  how,  be  is  atlll  bound.  A  peiaon  who 
operatea  machinery  ia  bound  to  exerciaa  care 
In  operating  It;  and  a  person  who  doea  not 
tmderstand  machinery  is  hound  to  exercise 
care  also.  *  *  *  It  la  not  a  qoastiosi  of 
who  exerdaea  more  or  leea  negligence.  It  Is 
not  a  question  of  the  weight  of  negligence. 
If  the  effect  waa  the  result  af  n^^igeuce 
on  both  sides,  the  plaintiff  oannot  recover, 
no  matter  whether  his  negligence  was  anall 
or  great  If  they  both  oontrihated  dlreetlT  to 
the  result"  We  think  that  this  eharge  faii^ 
ly  stated  the  rules  at^Ucable  to  the  caae,  and 
that  the  plalntUTa  aeventh  exoeptlon  should 
be  overruled. 

The  plaintiff  aaka  for  a  new  trial,  alae  al- 
leging that  one  of  the  Jorors  was  disqualified 
to  act  because  In  the  employment  of  the  de- 
fendant corporation.  No  proof,  howew.  is 
furnished  of  that  fact  and  we  Bsaat  there- 
fore disregard  the  claim. 

Another  ground  of  the  petition  Cor  a  new 
trial  Is  that  the  verdict  la  against  the  evi- 
dence, and  the  weight  of  the  evidence.  No 
^>eclal  findings  were  asked  for  or  returned, 
so  that  we  are  unable  to  say  whether  the  ver- 
dict for  the  defendant  was  baaed  on  a  find- 
ing that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  or  that  the  defendant  was 
not  negligent  An  examination  of  the  testi- 
mony shows  that  the  plaintiff  went  between 
the  cars  for  the  purpoae  of  cUmUng  onto  one 
of  them  to  asalst'ln  the  removal  of  a  board  on 
the  car,  or  that  having  removed  the  board, 
he  was  In  the  act  of  getting  down  from  the 
car  onto  the  track,  when  he  was  cau^t;  that 
Instead  of  plachig  himself  between  the  cars, 
he  might  have  got  onto  the  car,  or  left  It  by 
the  platform  alongside  of  the  car,  by  going 
around  two  or  three  cara  standing  on  the 
I  track.  The  Jury  may  have  found  ttiat  the 
plaintiff  was  guilty  of  contributory  ne^lgenoe 
In  thus  going  between  the  cars.  Instead  of 
going  around  them,  and  dlmbhag  upon  or 
leaving  the  car  which  he  and  his  companion 
were  unloading  by  the  platform.  We  cannot 
say  that  'the  JU17  would  hare  ened  !n  so 
finding. 

Again,  on  the  Issue  of  negligence  there  is 
evidence  that  the  train,  which  waa  run  onto 
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tlie  si0e  track,  and  came  into  contact  with 
the  car  between  which  and  tbe  car  the  plain- 
tiff was  as&lstlng  In  nnloadlng  the  plaintiff 
was  caught,  waa  run  onto  tbe  side  track  In 
the  uanal  wa^;  that  the  usual  signal,  the 
ringing  of  tbe  bell  on  tbe  engine,  was  given 
of  Ita  approach;  and  that  the  position  of  tbe 
plaintiff  between  the  cars  was  such  that  no 
one  on  tbe  train  could  have  seen  him,— testi- 
mony which  would  Iiare  supported  a  rer- 
cllct  that  the  defendant  was  not  guilty  of 
negligence.  New  trial  denied,  and  case  re- 
mitted to  the  common  pleaa  division,  with 
dlrectton  to  enter  Judgment  on  the  verdict 


In  re  OPINION  OF  JTTDGBB. 
(BuprMae  Covrt  of  lUkode  Island.  Nov.  92, 
1888.) 

Bunnoirs— Towir  Coosioib  —  BnraioTioHs  cm 

VOTBRS— OOKSTITUTIOXAL  I1A.W. 

Under  Const,  art.  2.  fi  1,  and  Amend,  art. 
7,  I  1.  conferring  on  qoallfled  Totera  the  right 
to  vote  in  the  election  of  all  dvll  olDcera,  a  stat- 
ute providing  that  each  voter  shall  vote  for  but 
one  candidate  for  town  council  and  that  the 
five  receiving  the  moat  votes  shall  be  dedared 
elected,  is  void. 

Oldnlon  of  suiureme  court  as  to  constltii- 
tlonallty  of  proposed  act,  gives  at  the  re* 
quest  of  tbe  house  of.  repreaentatives. 

To  the  HoDorsbie  the  House  of  Beproeeota- 
tives  of  the  General  Aeiemhly  of  Rhode 

Island: 

We  have  received  from  yonr  honorable 
body  a  resolution  requesting  our  opinion  on 
«  question  stated  therein  as  follows:  "Wonid 
tbe  ptrovlalona  of  the  act  hereunto  annexed 
be  constitntlonal,  If  said  act  were  passed 
by  the  general  assembly,  In  so  far  as  they 
^vould  restrict  the  power  of  the  legal  voter 
of  the  town  of  Cumberland,  qnallfled  to 
Tote  for  town  councUmen,  to  vote  but  for 
one  peiBott  for  said  officer* 

That  part  of  tbe  act  laferred  to  In  Hdd 
resolution  is  as  follows: 
"An  act  to  enable  the  town  of  Cumborland 
to  elect  the  town  council  by  proportional 
representation. 

"It  Is  enacted  by  the  general  aasembty  as 
follows: 

"Section  1.  Tbe  members  of  tbe  town  conn- 
cU  ot  the  town  of  Cumberland  sl^l  be  elect- 
fid  uiton  a  general  ticket  for  the  entire  town, 
and  the  namee  shall  not  be  numbered  upon 
the  ballots,  and  one  person  only  shall  be 
voted  for  by  any  one  elector. 

'  Sec.  2.  In  counting  said  ballots  the  five 
candidatea  receiving  tbe  highest  number  of 
votes  shall  be  declared  elected." 

We  are  of  opinion  that  such  an  act  would 
not  be  constitutional.  Section  1  of  article  2 
of  tbe  constitution  confers  upon  the  persons 
possessing  the  quallQcations  therein  specified 
the  right  to  vote  In  tbe  election  of  all  civil 
officers,  and  on  all  questions  In  all  les^l  town 
<ir  ward  meetings:  and  section  1  of  article 
41A.-61 


7  of  the  amendments  to  the  constitution  also 
confers  ui>on  all  persooB,  who  shall  be  qunll- 
fled  in  accordance  with  the  provisions  there- 
of, the  right  to  vote  in  the  election  of  all 
civil  officers,  and  on  ail  questions  in  all  le- 
gally organized  town  or  ward  meetings,  with 
the  exception  that  no  person  therein  men- 
tioned shall  be  allowed  to  vote  In  tbe  election 
of  the  city  council  of  any  city,  or  upon  any 
proposition  to  Impose  a  tax  or  for  the  ex- 
penditure of  money  In  any  town  oi*  city,  un- 
less be  shall  within  tbe  year  next  preceding 
have  paid  a  tax  assessed  upon  his  property 
therein  valued  at  least  at  9134.  It  will  be 
readily  seen,  therefore,  that  such  an  act  a^ 
the  one  proposed  would  materially  restrict 
the  right  to  vote  thus  conferred  upon  elect- 
ors, and  hence  would  be  clearly  unconstitu- 
tional. 

OHAIILES  MATTESON. 
JOHN  H.  STINESS. 
P.UIDON  E.  TILLINGHAST. 
OEOllGB  A.  WILBUR. 
HORATIO  ROGERS. 
WM.  W.  DOUGLAS. 
BENJ.  M.  BOSWOBTEL 


B0BIN8ON  V.  ROBINSON. 

(Supreme  Court  of  Rhode  Island.  Nov.  28, 
1886.) 

Ka  EXBAT^-SVFFIOIBKCT  Of  AVPLIOATlOy. 

An  ap^cathm  tor  a  writ  of  ne  exeat, 
which  states  that  the  petitioner  has  reaK»  to 

believe  that  respondent  is  about  to  depart  from 
the  state,  without  Btating  the  grounds  on  which 
the  belief  is  founded.  Is  insumdent. 

Action  by  IsabeUe  Robinson  against  James 
A.  Rohlnaon.  Defendant  movea  to  dlaaolTo  a 
writ  of  ne  exeat  Motion  granted. 

James  A.  WlUlanu,  for  petitioner.  Charles 
H.  Gorman,  for  respondent 

BiATTBSON,  a  J.  The  only  gnrand  <tf  the 
motion  for  the  discharge  of  the  writ  of  ne 
exeat  heretofore  issued  on  the  application  of 
the  petltloDcr,  which  we  aJnlc  can  avail,  is 
that  the  writ  waa  lasued  without  suffldent 
allegations  and  ivoof.  The  abdication  for 
the  writ  which  was  sworn  to,  states  that 
the  petltkmw  has  good  reason  to  bdlere  that 
the  respondent  Is  about  to  Aepaxt  from  the 
stete,  and  wiU  depart  from  the  ateto  before 
the  time  for  hearing,  for  the  purpose  of  avoia- 
Ing  any  order  tliat  the  conrt  may  make  in  the 
premises.  It  does  not  state  the  Itaots  on 
which  tbe  belief  of  the  petiUtmer  is  based,  so 
that  the  court  can  Judge  of  their  auffletency. 
We  do  not  think  that  the  application,  which, 
havUig  been  sworn  to,  may  be  regarded  as 
an  affidavit,  was  sufficient  to  Justly  the  Is- 
suing of  the  writ  In  Yule  Yule,  10  N.  J. 
Eq.  13&  it  was.  held  that  tbe  affidavit  abonld 
ahow  that  the  defendant  intends  going  abroad; 
that  it  must  be  [>08itive  as  to  this  point  er  to 
bis  threats  or  declarattons  to  that  effect  or  to 
tacts  evlDcing  It  or  circumstances  amounting 
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to  it;  that  In  wme  cases  It  would  be  sufficient 
U  the  Intmtlon  of  the  defendant's  going 
abroad  Is  sworn  to  on  Information  and  be- 
lief, but  tbe  writ  should  not  be  Issued  In  a 
donbtfnl  case;  that  the  debt,  or,  In  a  case 
between  husband  and  wife,  the  duty,  should 
be  certain.  In  McGee  v.  McOee,  8  Oa.  2&G,  it 
was  held  that,  If  the  threats  of  the  husband 
to  leave  the  state  come  to  the  wife's  knowl- 
edge through  the  Information  of  a  third  party, 
the  affldarlt  of  such  person  should,  If  prac- 
ticable, be  filed  with  hers,  but  that,  If  she 
swears  absolutely  that  be  has  threatened  to 
remoTe  from  the  state,  it  will  be  sufficient 
See  Denton  t.  Denton,  1  Johns.  Cb.  864;  16 
Am.  &  Eng.  Enc.  Law,  380,  381.  Our  opinion, 
therefore,  is  that  the  writ  should  be  dischar- 
ged. 

The  practice  which  has  prevailed  In  this 
state  as  to  the  issuing  of  writs  of  ne  exeat 
has  not  been  uniform,  and  has  sometimes 
been  too  lax.  In  some  cases,  the  affidavits 
which  have  been  filed  have  been  wanting  In 
certainty  and  fullness;  and  In  others,  writs 
have  been  issued  even  without  any  affidavit 
at  alL  For  the  purpose  of  establishing  a 
more  correct  practice,  the  writ  will  not  here- 
after l>e  granted  except  upon  affidavit  verify- 
ing the  chai^  contained  In  the  main  peti- 
tion, and  containing  allegations  of  facts  or 
circumstances  satisfactorily  evlndng  an  In- 
tention of  the  respondent  to  depart  from  the 
state  to  avoid  performance  of  the  decree  of 
the  court  on  hearing,  or  of  lita  thnat  or 
dedumtlon  ot  >nch  lntaitl<Hi. 


HOPKINS  T.  DROWNS. 
0apna»  Oonrt  of  Rhode  Island.  Nor.  28, 

1898.) 

JODOMSRTS— Sbt-Off. 

1.  Under  Gen.  Lawt,  c.  246,  |  9.  and  dispter 
207,  I  8  (Kovemlng  the  right  to  Bet-off  of  Jadx- 
ments  and  executions),  a  jodfcment  against  one 
of  two  joint  Judgment  plaintiffs  cntmot  be  set 
off  against  the  Joint  jnagraent,  since  the  stat- 
utes apply  only  to  cases  where  the  psrtles  are 
reversed,  and  sne  and  an  sued  in  the  same 
right. 

2.  TTader  Gen.  Laws,  c.  246,  |  6  (authoriEiag 
a  set-off  of  judgments  where  the  suits  are  pend- 
ing at  the  same  time),  a  snit  having  gone  to 
judgment  and  execution,  the  Judgment  cannot 
be  set  off  against  a  Judgment  in  a  suit  after- 
wards brought. 

Action  by  Mary  A.  Hopkins  against  Chris- 
topher R.  Drowne.  If otloo  tot  a  stay  of  exe- 
cution. Denied. 

Brennan  ft  Holland,  for  plalntlfl.  Xdwarda 
&  Angell,  f(ff  dtfendant, 

PEEt  CURIAM.  Our  statutes  {QoL  Laws 
R.  L  c.  246,  i  9;  Id.  c  207,  I  8)  governing 
the  right  to  set-off  of  judgments  and  execu- 
tions apply  (Hily  to  cases  In  which  the  par- 
ties are  reversed,  and  sue  and  are  sued  In 
the  same  rl^t  In  this  case  the  judgment 
obtained  by  the  ^aintlff,  on  whUib  extcaUon 
to  ItRwd,  la  In  ber  Indivldaa  right  vbUe  th« 


suit  ^ich  has  been  brought  against  ber  Is 
not  In  favor  of  (3iristopher  R.  Drowne  Indi- 
vidually, but  Jointly  with  others.  Moreover, 
to  entme  the  parttee  to  a  set-off  of  judg- 
ments, the  suits,  by  diapter  246,  1 9,  most  be 
pending  at  the  same  time;  and  in  the  present 
instance  the  suit  of  Bfary  A.  Hopkins  went 
to  final  judgment  and  execution  before  the 
suit  of  Chrlstt^her  R.  Drowne  and  otbers 
was  brought  We  think,  therefore,  that  the 
motion  for  a  stay  of  execution  must  be  de- 
nted. 


ROGERS  T.  GRANGER,  Qtj  Treasnrer. 
(Supreme  Oonrt  of  Rhode  Island.  Nor.  20; 

Mastbk  ani>  Bbrvaxt— Acrtoa  voa  iHJiraits— 
Ibsdbs  and  Paoor— NoHsuiT. 

1.  In  an  action  for  fnjuriee  resulting  from  the 
caving  in  of  a  trench  which  plaintiff  waa  dig- 
ging for  defendant,  allegations  that  at  the  place 
where  the  accident  occurred  the  land  had  beeo 
dug  up  for  a  water  main,  and  lately  filled  in. 
so  that  it  was  liable  to  cave,  are  not  support- 
ed by  testimony  of  ^intiff  that,  jnst  aa  tiie 
caving  la  occnned,  nls  shovel  struck  a  water 
main. 

2.  In  an  action  for  Injuries  resulting  from 
the  caving  Id  of  a  trench  which  plaintiff  waa 
digging  for  defendant  plaintiff  must  prove  that 
defendant  failed  to  furnish  necessary  aheathiag 
for  the  sides  of  the  trench. 

8.  Where  a  nonsuit  was  properly  granted,  it 
is  immaterial  that  the  grounds  JustUying  It 
were  not  the  ones  on  wUdi  the  ap^eatioa 
therefor  was  based. 

Action  by  Jamea  D.  Bogus  against  D.  L.  D. 
Granger,  dty  treasurer,  to  recover  tar  inju- 
ries resnltlng  from  the  cavlnc  In  of  a  aewer 
which  plalntifl  was  digging  for  defendsnt 
Plaintiff  waa  nonsuited,  and  petltlona  for  a 
new  trial.   Petition  denied. 

Brennan  ft  Holland,  tat  plaSnttflL  Fnncii 

Colwell,  for  defendant 

TILLINGHAST.  J.  Tbe  evidence  In  tills 
case  falls  short  of  supporting  s<xne  of  tbe  ma- 
terial allegations  in  the  plaintiffs  dedaratioo. 
It  Is  alleged.  Inter  alia,  that  at  the  place 
where  the  trench  for  the  sewer  was  being 
dug  the  land  bad  been  lately  filled  In  with 
dirt  and  that  at  the  place  where  tbe  plaintiff 
was  Injured  a  ditch  in  which  a  water  main 
was  laid  had  been  dug,  so  that  the  earth 
around  said,  water  main,  having  been  once 
thrown  out  and  afterwards  replaced,  was  lia- 
ble and  likely  to  cave  and  fall  into  said  troidi, 
thereby  rendering  It  nnasfe  to  dig  near  to  and 
below  said  water  main.  At  the  trial  of  the 
case,  however,  no  proof  was  offered  In  sup- 
port of  these  allegatlOTis,  except  that  of  the 
plaintiff,  who  simply  testified  that  Immedi- 
ately before  the  bank  caved  In  upon  him  he 
struck  a  water  main,  and  took  a  shovel  full 
of  dirt  from  It,  and  that  was  ttie  last  he  knew. 
He  ahw  testified  that  no  one  bad  told  him 
that  the  water  main  was  there,  or  that  the 
gronnd  had  been  dug  np  before.  Tblt  Is  not 
enough.  He  most  prove,  aa  aDeged,  that  the 
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ptaee  vticre  he  wu  at  woife  wu  on  land 
■which  had  been  lately  filled,  and  also  that 
reaacm  theie(tf  the  dty  was  called  npon  to 
exerclw  a  greater  degree  of  care  In  protect- 
ing Its  empk^te  tlian  It  othervlae  would  have 
been;  that  Is,  he  moat  diow  that,  either  hy 
reason  of  Improper  filling  or  otherwise,  the 
earth  In  auestlon  was  not  as  firm  as  "Tli^n 
solL"  For  angbt  that  appears  In  the  proof, 
the  said  water  main  may  have  been  laid  many 
years  since,  and  the  earth  aronnd  It  may  have 
become  as  firm  and  contact  as  If  It  had  mvtx 
been  removed.  And,  farther,  the  earth  may 
have  been  so  eklllfally  and  carefully  replaced, 
by  pnddllng  or  otherwise,  as  to  render  It  as 
compact  as  ever,  even  If,  as  alleged.  It  was 
"lately  filled  In."  He  most  also  prove  the 
failure  of  the  dty  to  provide  and  fomlah  Oie 
neceasaiy  plank  or  timber  for  bracing  or 
sheathing  the  sides  of  the  trench.  Dnbe  v. 
City  of  Lewlston,  8S  Me.  211,  22  Atl.  112.  and 
cases  cited;  2  Bailey,  Pers.  InJ.  S  2982.  See, 
also,  Regan  v.  Palo  (N.  J.  Snp.)  41  Atl.  804. 
It  la  tme,  the  fidlnre  to  make  out  the  plain- 
tiff's case  In  the  particulars  sum;ested  was  not 
the  ground  upon  which  the  motion  for  nonsuit 
was  made  and  granted,  although  counsel  for 
defendant  now  makes  the  point  tn  Us  brief 
that  no  proof  was  offered  In  suroort  ot  the 
auctions  referred  to.  But,  as  It  is  clear- 
that  the  nonsuit  was  rightly  granted,  it  Is  Im- 
material OS  to  the  ground  upon  which  It  was 
based.  Whether  the  ground  upon  which  the 
nonsuit  was  granted,  therefore,  viz.  that  tbe 
negligence  which  caused  the  accident,  If  there 
was  any  negligence,  was  that  of  a  fellow 
servant.  Is  tenable,  it  Is  not  necessary  for  us 
now  to  decide.  As  the  plaintiff  Xalled  to 
make  out  his  case  in  tbe  particulars  above  re- 
ferred to,  the  nonsuit  was  rightly  granted, 
and  the  petition  for  new  trial  must  therefore 
be  denied.   Petition  denied  and  dismissed. 


8TATB  V.  BWEEIT. 
(Ghwrsme  Court  of  Bhode  Island.  Nov.  80; 
1898.) 

Imura  PsRBOin— Cost  or  DsTsimoif— Rbcovbrt 
BT  Stats— RiOHT  or  Action— Pirtibii. 

1.  Under  Oen.  Laws.  c.  82.  ||  4.  C,  providing 
that  the  cost  of  appreaending  and  detaining  a 
lunatic  shall  be  borne  by  him,  *if  he  have  any 
estate,"  and  Ihnt  the  state  may  BOe  Boch  per- 
son for  the  benefit  of  all  persons  interested,  the 
atmte  need  not  as  a  condition  precedent  to  sach 
a  Bidt,  show  that  defendaat  has  an  estate. 

2.  The  action  may  be  In  the  name  of  the 
state  alone,  wlthont  ollsging  that  It  la  tw  the 
bowftt  of  all  persons  Interested. 

Action  by  ttie  stats  agatawt  Horace  B. 
Sweet  to  recover  the  coat  of  keei^ng  defend- 
ant In  an  insane  aaybun.  VwdSct  tm  plain- 
tiff, and  defmdant  petitkma  tar  a  new  trial. 

Petition  denied. 

Wllhurd  B.  Tann«,  Atty.  Gen.,  for  tbe  State. 
Bassett  &  Mitchell,  for  defendant 

STtNESS,  J.  The  purpoae  of  Oen.  Iaws  R. 
LG.82,H4,S,i8to  state  who  ahaU  be  liable 


fM  file  costs  ot  aiMprehendtng  and  detaining 
a  lunatic  and  how  fliey  shall  be  collected. 
Section  4  providea  that  ttiey  shall  be  paid  hy 
him.  "If  he  have  any  estate."  otherwise  by 
the  state,  hi  the  first  Instance,  until  the  Ua- 
biUty  of  B«ne  town  is  admitted  or  ascertain- 
ed; and  section  5  gives  tbe  right  to  the  state 
to  sue  such  person  or  town,  for  tbe  benefit 
all  posona  Interested.  Tbe  defendant 
idalms  that  the  words,  "\t  be  have  any  es- 
tate," create  a  condition  precedent  to  tbe 
ri^t  to  sue,  and  that  It  must  appear  that  he 
has  such  estiite,  in  ordw  to  maintain  flie 
suit  We  do  not  think  that  thia  la  the  mean- 
ing of  the  statute.  The  evident  meaning  of 
the  words  Is  that  recourse  to  the  town  dull 
not  be  had,  if  the  person  has  an  estate  from 
which  payment  may  be  made.  The  sections 
clearly  imiOT  that  the  state  may  sue  the 
party  who  la  primarily  liable,  and  levy  eze- 
ODtlon  on  bis  eatate,  it  there  Is  any.  While 
ttils  m^  not  In  an  cases  be  necessary.  It  la 
a  pn^r  way  to  oscertahi  the  fact  whether 
he  has  any  estate  or  not,  and,  If  no^  to  have 
its  clatan  npon  tiie  town  which  may  be  lia- 
ble. At  the  trial  It  was  shown  that  the 
defendant  has  a  guardian  ot  his  person  and 
estate;  that  he  has  been  an  Innute  of  tbo 
state  Insuie  asylum  since  January  11,  1888; 
ttiat  torn  dollars  a>  week  la  a  reasonable 
charge  tcx  his  board;  and  that,  over  and 
above  what  has  been  paid  1^  bis  guardian, 
the  sum  of  $1,62S  is  due.  The  defendanfa 
counsel  naked  the  court  to  charge  that  tbe 
plaintiff  could  not  recover  without  showing 
aiBrmatlvely  that  the  defradant  haa  some  ea- 
tate, and  that  the  action  could  not  be  main- 
tained, because  It  was  brotu^t  aolely  in  tbo 
name  of  tbe  state,  and  not  'tat  the  benefit 
of  aU  perB<mfl  interested.**  These  reqnetts 
were  refused,  and  the  defendant  asks  for  a 
new  trial  on  exceptions. 

For  the  reasons  stated,  the  first  ezceptkm 
is  overruled.  The  second  exceptloa  is  also 
ovOTuIed,  for  the  reason  ^t  it  appears  that 
the  state  Is  tbe  only  party  Interested,  and.  If 
It  were  not,  the  recovery,  under  the  atatute. 
would  be  for  the  benefit  of  Interested  parties, 
when  such  Interwt  exists,  even  tf  It  irare  not 
BO  stated  In  tbe  writ  We  see  no  reason  why 
the  plaintiff  Is  not  entitled  to  tne  at  cnmmon 
law.  Independently  of  fbe  statute,  for  nec- 
essaries furnished  hy  Itself.  IBrookfleld  v. 
AUen,  6  Allen,  585.  Petltlw  for  new  trial 
denied,  and  case  remitted  to  the  common 
{deas  dlvtslMt  for  further  pivceedlngs. 


MTTBPHT  V.  BATES,  City  Treasurer. 
(Bui^reme  Coort  of  Rhode  Island.  Dee.  8, 

188a) 

SnvBRBR— H10BWA.T8— Privats  Wats. 
1.  A  declaration  for  an  Injury  to  a  private 
way  Is  demarrable  which  sets  out  that  plalnttfl 
had  a  right  of  way  over  a  certain  highway. 
wIthoDt  stating  In  what  respect  his  private  way 
has  been  riolated,  since  ordinarily  a  private 
way  becomes  merged  In  a  pabUcTay.  . 
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2.  A.  seneral  dcmutrer  b/  plaintiff  to  the 
pleatUngB  nachM  back  to  defeeta  la  tha  dec- 
laration. 

Action  by  Ellen  Murphy  against  Frank  M. 
Bales,  city  treasurer.  On  demurrer. 

Franklin  P.  Owen,  for  plaintML  James  H 

Jcuks,  for  defendant. 

PER  Ct'RIAU.  The  declaration  in  thla 
case  is  demurrable  for  the  reason  that  It  sets 
out  only  tbat  tbe  plaintiff  was  possessed  of  a 
certain  rls^t  of  way  to  and  from  bar  land 
OTW  and  np<tt  a  certain  street  or  highway 
in  tbe  dty  of  Pawtucket  The  apparent 
scope  ot  tbe  declaration  Is  for  an  Injury  to  a 
private  way.  Bat  ordinarily  a  prlTate  way 
becomes  merged  In  a  public  way*  and  the 
lA^tlff  does  not  set  ont  In  what  respect  any 
private  right  has  been  violated.  Ross  v. 
Thompson.  78  Ind.  90;  EUlot,  Roads  &  B.  3.  4. 
Although  the  demurrw  is  to  certain  pleas 
wbleh  set  up  the  statute  (Gen.  Laws  B.  I.  c 
36,  8  16)  relation  to  Injuries  arising  from  de- 
fects In  a  highway,  wblcu  would  not  be  ap- 
plicable to  this  suit,  and  to  a  plea  setUn^ 
that  tbe  plaintiff  had  Joined  others  with  her 
OS  owners  of  the  land  In  her  notice  to  the 
city  council,  which  In  tbe  (V»lnion  of  the 
court  does  not  bar  her  ri^t  to  sue  on  socb 
claim,  still  a  graeral  demurrer  to  the  plead* 
logs  reaches  back  to  defects  In  tbe  declara- 
tion, and  tbe  court  it  therefore  oblU^  on  ia- 
spection  of  tbe  dedaiatlon,  to  pranovnee  It 
bad.  BaUton  v.  Tayler,  20  B.  L  — »  88  AtL 


KING  V.  GRANGER.  City  Tressnier. 

(Supreme  Court  of  Rhode  Island.    Dee.  18, 

1808.) 

lIuniOPAl.  C0BPORATION8 — DErsCTlTB  SsWKIU — 
DaUAGBS  — RlLBAaE  rROK  LUBIMTT. 

1.  Where  a  city,  after  the  constroction  of  a 
storm  aewer  in  a  certain  street,  changes  the  es- 
tablished nade  of  adiolninfc  streets  so  as  to 
tarn  additional  water  into  the  sewer,  overtax- 
ioft  its  capacity,  the  city  is  liable  for  injury  to 
adjoining  property  owners,  caused  by  the  wa- 
ter backed  up  from  the  sewer. 

2.  An  agreement  not  to  make  any  claim 
nealnst  a  dty  for  damages  occasioned  by  the 
construction,  use.  or  existence  of  a  sewer,  in 
consideration  of  heing  allowed  to  make  a  con- 
nection with  such  sewer,  maAe  nndor  Pob. 
I.awe  1878.  c.  313,  S  5.  reiniirinR  a  release  of 
all  damages,  while  not  tecbnically  a  release, 
operates  as  such. 

3.  A  property  owner.  In  consideration  Of  his 
lieing  allowed  to  make  connections  with  s 
storm  sewer,  releiiAcd  the  city  from  liability 
"for  damages  which  may  be  occasioned  to  such 
e-itate  *  *  *  by  the  construction,  use,  or  ex- 
istence of  such  drain  or  eonnectlon."  Beid, 
itiat  such  release  did  not  relieve  the  city  from 
liability  for  injuries  for  an  overflow  caused  by 
a  subsequent  chnufic  in  tbe  cstabliRhcd  srade 
of  certain  streets,  so  ai  to  turn  additional  wa- 
ter into  the  sewer,  overtaxing  its  capadt?^ 

Action  by  Patrick  King  against  D.  L.  D. 
Granger,  city  treasurer,  for  Injuries  caused 
by  overflow  from  a  sewer.    Defendant  de- 


murs to  tbe  complaint,  and  also  files  a  spe- 
cial plea,  to  which  plaintiff  demurs.  Defend- 
ant's demurrer  ovoruled*  and  plaintiff's  de- 
murrer sustained. 

Irving  CbampUn,  for  plaiatiff.  Prands 
Colwell  and  Albert  A.  Baker,  for  defendant. 

TILLKv^GHAST,  X  The  case  which  the 
declaration  states  Is  brleOy  tills:  Tbe  dty 
of  Providence  constructed  a  sewer  In  Man- 
ton  avenue,  a  public  highway,  for  tbe  pur- 
pose of  carrying  off  the  surface  water,  sew- 
age, and  drainage  from  said  avenve  and  tbe 
land  adjacent  thereto.  The  plaintiff,  who 
was  and  is  a  landowner  on  said  highway, 
was  assessed  his  proportional  part  of  tbe  ex- 
pense of  constructing  said  aewer.  wbicb  as- 
sessment was  paid  by  bim.  Thereafter- 
wards,  on  the  9th  day  of  October,  1881.  be 
made  applicati<Mi  to  the  commissioner  of  pub- 
lic works  of  the  dty  for  leave  to  connect 
bis  estate  with  said  sewer,  for  tbe  purpose 
of  taking  tbe  draloage  and  sewage  from  bis 
estate,  wblcb  application  was  duly  granted. 
At  tbe  time  tbe  sewer  was  constructed.  It 
had  sufficient  capacity  to  receive  and  carry 
away,  and  did  receive  and  carry  away,  with- 
out Injury  to  plaintiff,  all  tbe  sewage  and 
drainage  from  said  Manton  avenue  and  tbe 
land  adjacent  thereto,  Indudlng  tbe  drain- 
age from  plaintiff's  estate.  Subsequent  to  tbe 
time  when  plalutlff  connected  bis  premises 
with  said  SDwer,  to  wit,  In  1805,  tbe  city 
changed  the  grade  of  6aXd  Manton  avenue, 
and  of  several  other  streets  connected  there- 
with, whereby  the  surface  water  which  bad 
formerly  flowed  In  another  direction  in  said 
streets  was  turned  Into  said  avenue,  and  In- 
to the  said  sewer,  which,  not  having  been 
designed  nor  constructed  by  said  dty  to  re- 
ceive and  discharge  tbe  surface  water  of 
said  additional  streets  and  the  territory  ad- 
jacent thereto,  and  being  of  Insuffldent  ca- 
pacity for  this  purpose,  became  congested, 
und  overflowed  upon  tbe  plaintiff's  premises, 
causing  him  to  be  damaged.  Tbe  plaintiff 
alleges  tbat  tbe  conduct  of  tbe  defendant  in 
thus  turning  said  additional  sorfaoe  water 
luto  tbe  sewer  was  wrongful  and  negligent, 
and  tbat  be  is  entitled  to  recover  the  dam- 
ages which  he  has  sustained  by  reason  there- 
of. The  defendant  demurs  to  the  dedara- 
tlon,  setting  up  tbat  said  sewer  is  a  parr 
of  the  sewer  system  of  tbe  dty;  tiutt  it  Is 
not  required  to  construct  said  sewer  of  such 
Bize  and  dimensions  as  would  cairy  off  all 
tbe  surface  water,  sewage,  and  drainage 
which  from  time  to  time  after  such  construe 
tion  was  or  might  be  turned  therdn  as  a 
part  of  said  system;  that  it  bad  the  right  to 
turn  thte  surface  water  from  said  streeto  in 
to  said  sewer;  that  the  defendant  la  not 
liable  for  any  defect  or  want  of  eflBden^  In 
the  plan  of  drainage  and  sewerage  adopted 
by  It,  and  also  that  the  defendant  Is  not 
liable,  because  the  plaintiff  had  no  right  to 
connect  his  premises  with  said  sewer,  under 
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tbe  statute,  except  upon  executing  to  said 
dty  a.  release  of  all  damages  which  might  at 
any  time  baf^n  to  such  estate  In  any  way 
resulting  from  said  coanection. 

In  support  of  the  demurrer,  the  defend- 
ant's counsel  argue  (1)  that  the  only  anb- 
stantlre  fact  upon  which  the  alleged  negU- 
pence  Is  based  la  that  said  sewer  was  not 
of  sufficient  capacity  to  carry  off  the  sur^ 
face  water  turned  into  It  by  a  change'  of  the 
grade  of  certain  streets,  in  addition  to  the 
amount  of  water  which  had  theretofore  been 
turned  into  it;  and  (2)  that  there  is  no  sub- 
stantlTe  difference  between  the  statements 
of  fact  in  said  declaration  and  those  In  Bax- 
ter T.  Tripp;  12  R.  L  310. 

We  think  the  last-named  contention  is  un- 
tenable. The  facts  In  Baxter  t.  Tripp  were 
materially  different  from  ^ose  In  the  case 
before  us.  In  that  case  the  declaration  al- 
leged that  the  city  wrongfully  and  negli- 
gently constructed  a  sewer  in  Ltppltt  street, 
and  wrongfully  and  negligently  used  and 
maintained  the  same,  whereby  the  plaintiff's 
estate  was  flooded  and  damaged.  It  was  nei- 
ther alleged  nor  claimed  in  that  case  that, 
after  the  sewer  was  built,  a  large  amount,  or 
any  amount,  of  surface  water,  in  addition  to 
that  originally  Intended  to  be  tafeen  care  of 
by  the  sewer,  was  turned  into  It  by  chan- 
ging the  grade  of  the  streets  in  the  Ticlnity, 
or  otherwise.  And  the  court  held  that,  un- 
der the  agreement  signed  the  plaintiff  at 
the  time  he  applied  for  permission  to  con- 
nect his  premises  with  the  sewer,  said  agree- 
ment being  almilftr  to  the  one  here  set  up 
by  the  defendant  In  Its  plea  In  bar,  which 
we  will  consider  later,  the  action  could  not 
be  maintained.  So  that  the  question  now 
presented,  namely,  whether,  in  case  a  much 
larger  amount  of  surface  water  is  turned  in- 
to a  sewer  than  was  contemplated  at  the 
time  of  its  construction,  and  an  abutter  is  In- 
jured thereby,  he  can  recover,  was  not  rais- 
ed or  considered  In  that  case.  There  the  ln< 
capacity  of  the  sewer,  when  constructed,  to 
serve  the  purpose  then  contemplated  by  the 
city,  was  the  thing  complained  of;  while 
here  It  is  the  overtaxing  of  the  sewer  In 
the  manner  aforesaid,  after  its  construction. 
We  thlDk  that  In  such  circumstances  the  city 
may  properly  be  held  liable  for  the  damages 
sustained  thereby,  and  hence  that  the  demur- 
rer to  the  declaration  must  be  overruled. 

We  now  come  to  the  defendant's  special 
plea  In  bar,  which  sets  up,  in  substance, 
tbat,  prior  to  and  at  the  time  when  the 
plaintiff  connected  bis  premises  with  said 
sewer,  he  executed  and  delivered  to  the  city 
a  certain  instrument  in  writing,  agreeing 
**that  no  claim  for  damages  which  may  be 
occasioned  to  such  estate,  or  any  property 
thereon,  in  any  manner,  by  the  construction, 
use,  or  existence  of  such  drain  or  connection, 
shall  be  made  against  the  city."  To  this 
plea  the  plaintiff  demurs,  and  we  are  there- 
fore called  upon  to  determine  as  to  its  suiB- 
dencty.   The  partlenlar  grounds  of  demur- 


rer are  (1)  that  the  said  agreement  was  not 
under  seal,  and  that  it  contains  no  release 
to  said  city;  and  (2)  that  the  bringing  of  the 
plaintiff's  action  does  not  coustitute  a  breach 
of  his  said  agreement.  Inasmuch  as  the  dam- 
ages complained  of  were  not  occasioned  "in 
any  manner  by  the  construction,  use,  or  ex- 
istence of  such  drain  or  connection."  Plain- 
tiff also  demurs  generally  to  said  plea,  al- 
leging that  he  Is  not  barred  by  said  agree- 
ment from  bringing  his  action. 

We  think  the  first  ground  of  demurrer  is 
untenable;  for,  while  It  is  true  that  said 
agreement  is  not  technically  a  release,  yet, 
as  said  by  Durfee,  0.  J.,  In  Baxter  v.  Tripp, 
supra,  where  a  idmllar  agreement  was  con- 
sidered, "it  must  be  held  to  be,  at  least, 
equivalent  to  the  release  required  by  stnt- 
tttc."  See  Pub.  Laws  R.  I.  c.  813,  I  6,  passed 
March  28,  1878. 

We  think  the  second  ground  of  demurrer  Is 
well  taken.  The  agreement  in  question  was 
evidently  entered  Into  In  view  of  the  facts 
and  conditions  existing  at  the  time,  togeth- 
er with  such  other  facts  and  conditions  as 
might  and  ought  reasonably  to  have  been 
anticipated  from  the  ordinary  growth  and 
development  of  the  contiguous  territory; 
that  is  to  say,  tlie  plaintiff  knew,  or  was 
bound  to  presume,  when  he  signed  said  re- 
lease, that,  by  reason  of  the  construction  of 
other  streets  in  the  Immediate  neighborhood, 
some  additional  surface  water  might  natural- 
ly be  turned  Into  said  sewer.  But  he  did  not 
know,  and  had  no  reason  to  anticipate,  that 
the  city  would  snbsequeutly  so  change  the 
grade  of  said  Manton  avenue,  and  of  several 
other  streets  connected  therewith,  as  to  turn 
a  large  amount  of  surface  water  and  sew- 
age, which  had  formerly  flowed  In  another 
direction,  into  said  sewer,  and  thereby  cause 
the  same  to  overflow  upon  his  premises.  On 
the  contrary,  he  had  the  right  to  presume 
that  the  city  would  not  unreasonably  tax  the 
capacity  of  said  sewer,  so  as  to  cause  him 
damage.  If  this  were  not  so.  It  would  be 
competent  for  the  city,  after  laying  a  sewer 
and  obtaining  releases  from  those  who 
should  connect  their  premises  therewith,  so 
to  overtax  the  capacity  of  the  sewer  as  not 
only  to  render  it  useless  to  the  abutters,  but 
also  to  cause  it  to  become  a  source  of  con- 
stant annoyance  and  damage  to  them.  We 
do  not  thtok  that  the  statute  under  which 
the  release  In  this  case  was  given  should  be 
so  construed  as  to  permit  of  such  a  wrong. 
It  Is  true,  the  Iflnirtinge  thereof  Is  quite  com- 
prehensive, but  It  does  not  necessarily  In- 
cUidp  such  a  claim  as  that  here  counted  up- 
on by  the  plaintiff.  And,  as  an  abutter  is 
compelled  to  sign  a  release  In  order  to  enjoy 
the  principal  benefit  to  be  derived  from  the 
construction  of  the  sewer,  we  think  It  should 
be  construed  as  favorably  to  him  as  Its  terms 
will  reasonably  allow.  And  It  Is  unreason- 
able to  supi>ose  that  the  general  assembly 
intended  that  the  release  required  of  an 
abntter,  u  a  condition  of  Us  conaectlng 
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his  premises  with  the  sewer,  should  absolute- 
ly and  forever  bar  him  from  all  claims  what- 
soever which  might  subsequently  arise  by 
reason  of  such  coonectlon.  Suppose,  for  In- 
stance, that  the  city  should  neglect  the  duty 
of  keeping  the  sewer  In  proper  repair,  and 
the  plaintiff  should  be  damaged  thereby; 
could  it  be  reasonably  claimed  that  said  re- 
lease would  bar  him  from  recovery?  We 
think  not  The  city  is  not  absolved  from 
the  discharge  of  Its  duty  In  the  premises  in 
this  regard  by  reason  of  the  release;  nor  can 
It  so  change  the  plan  which  it  adopted  when 
the  sewer  was  built  as  to  render  the  sewer 
a  nuisance  to  bim.  Moreover,  It  would  clear- 
ly be  against  public  policy  to  allow  the  city 
to  shield  itself  behind  an  agreement  of  this 
sort  from  the  consequences  of  Its  own  negli- 
gence. See  the  suggestion  of  Durfee,  O.  J., 
In  Baxter  v.  Triiv,  12  R.  I.,  on  page  318. 

If  the  city  desires  to  drain  a  much  larger 
territory  by  the  use  of  said  sewer  than  was 
originally  contemplated,  and  than  said  sewer 
Is  capable  of  draining.  It  must  Increase  Its 
capacity.  It  cannot  materially  change  its 
plan  as  to  the  territory  to  be  drained  with- 
out also  changing  Its  plan  as  to  the  slse  of 
the  sewer.  For  any  error  In  Judgment  on 
the  part  of  the  city  authorities  fn  devising 
and  adopting  a  plan  for  taking  care  of  the 
surface  water  and  sewage  of  a  given  dis- 
trict, or  of  the  city  as  a  whole,  many,  and 
perhaps  a  majority,  of  the  courts,  hold  that 
no  responsibility  exists,  as,  In  so  doing,  the 
city  Is  exercising  a  legislative  or  quasi  Judi- 
cial power,  and  not  discharging  a  merely 
ministerial  duty.  But  having  once  adopted 
a  given  plan,  and  constructed  the  sewers  In 
accordance  therewith,  the  Judicial  discretion 
ends,  and  the  ministerial  duty  begins;  and, 
like  an  Individual,  It  then  ordinarily  becomes 
liable  for  damages  to  others  resulting  from 
the  negligent  discharge  of,  or  the  negligent 
omission  to  discharge,  such  duty.  Child  v. 
City  of  Boston,  4  Allen,  41. 

Finally,  we  fall  to  see  how  the  case  at  ttar 
can  be  distinguished,  on  principle,  from  that 
of  Inman  v.  Tripp,  11  S.  I.  520.  In  that 
case  this  court  held  that  it  was  an  invasion 
of  private  property  for  the  city  so  to  grade 
Its  streets  as  to  collect  the  water  from  a  wide 
area,  and  then  empty  It,  charged  with  all  Its 
miscellaneous  filth,  upon  the  plalntlflTs  land. 
In  the  case  at  bar  the  declaration  shows 
that  the  city,  by  changing  the  grade  of  sev- 
eral streets,  has  unreasonably  overtaxed  the 
sewer  with  which  the  plalntlfTs  premises  are 
rightfully  connected,  and  h.is  thereby  caused 
a  retroflux  of  sewage  through  said  connec- 
tion, and  upon  his  premises,  to  his  dam- 
age; and  we  fall  to  see  how  this  act  of  the 
city  Is  any  less  an  invasion  of  private  prop- 
erty than  was  the  act  of  the  city  In  the  case 
lust  mentioned.  The  defendant's  demurrer 
to  the  declaration  Is  overruled,  and  the  plain- 
tiff's demurrer  to  the  defendant's  plea  In 
bar  Is  sustained.  Case  remitted  to  the  com- 
mon pleas  dlTlsIfm  for  further  proceedings. 


DYER  T.  CRANSTON  PRINT  WOBKa 

(Snpremo  Oovrt  of  Rhode  Island.   July  T, 
UBBO 

Watbk  RisHTS—GoiTTBTi  ho— Parol  Evtdbhcl 

1.  Parc^  evidence  la  not  admlsslbte  to  show 
that  a  certain  right  Is  not  incloded  in  m  con- 
tract for  the  sale  of  land«  and  a  deed  executed 
thereunder,  where  the  language  Is  tooad 
enonffh  to  include  snch  right 

2.  A  contract  agreeing  to  sell  a  farm  with 
"water  rights  and  awinrtenancea  therewith  eon 
nectedf"  and  providing  that  the  vei^eea  may 
enter  on  the  land  to  make  alterations  of  tfa«r 
dams  to  enable  them  to  nse  the  water  rishts 
agreed  to  be  granted,  is  an  agreement  to  convey 
a  right  to  nse  the  water  to  fumiah  power,  and 
Is  not  equlvocaU  so  as  to  be  open  to  pand  ex- 
planation. 

BUI  by  Rodney  F.  Dyer  against  the  Crans- 
ton Print  Works.  Hespondont  moves  fw  re- 
argument  of  motion  for  fimmlos  iaaiiM  to 
Jury.   Motion  denied. 

For  former  oplnlcai,  ne  24  JM.  827. 

0.  Frank  ParklnuM,  for  complaliuiit.  Jo- 
seph a  Biy,  for  respondent 

PER  CURIAAL  The  respondent  baaes  its 
motion  for  a  reai^ument  of  the  motion  for  the 
framing  of  Issues  to  the  Jury  on  the  claim 
that  the  term  "water  rights,"  as  used  In  the 
contract  between  Rodney  F.  Dyer  and  the 
A.  &  W.  Sprague  Manufacturing  Company, 
the  deed  from  Dyer  to  Gallup,  and  the  mort- 
gage from  Gallup  to  Dyer,  is  equivocal,  and. 
therefore,  open  to  explanation  by  parol  evi- 
dence. For  the  reasons  stated  below,  we  do 
not  think  that  the  term  is  equivocal;  but  if 
It  were,  the  parol  evidence  which  the  respond- 
ent proposes  to  offer  does  not  tend  to  explain 
It  It  Is  to  the  effect  that  the  term,  though 
broad  enough  to  Include  all  water  rights,  did 
not  In  fact  include  the  right  to  use  the  wattf 
for  the  purpose  of  developing  power,  alnce, 
as  it  contends.  Dyer  did  not  possess  that 
right  but  It  belonged  exclusively  to  the  A.  & 
W.  Sprague  Manufacturing  Company.  Though 
parol  testimony  may  be  resorted  to  when  a 
deed  Is  ambiguous,  so  as  to  admit  of  different 
constructions,  or  when  It  contains  daoses 
which  are  repugnant  or  when  the  proceeding 
is  to  reform  a  deed,  we  know  of  no  prlnclide 
which  will  permit  Its  introduction  for  the  pui^ 
pose  of  showing  that  a  right  is  not  Included 
In  a  grant,  where  the  language  of  the  grant 
is  broad  enough  for  Its  Inclusion.  To  do  so 
would  be  to  vary  the  grant  by  parol  evldenca 
Moreover,  the  contract  between  Dyer  and  the 
A.  &  W,  Sprague  Manufacturing  Company 
clearly  indicates  the  character  of  the  water 
rights  intended  to  be  conve>ed.  After  reciting 
that  Dyer,  In  consideration  of  $150,000  to  be 
paid  by  the  A.  &  W.  Sprague  Manufacturing 
Company,  agrees  to  sell  to  It  his  farm,  contain- 
ing aboutlOOacres,etc.,  "with  all  the  buildings 
and  improvements  thereon,  and  water  rights 
and  appurtenances  therewith  connected."  and 
after  reserving  the  burial  lot  and  a  right  of 
way  to  It  and  the  rl^t  of  Dyer  to  occupy  die 
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farm  tor  a  limited  period,  the  agreement  pro- 
vides tbat  tbe  A.  &  W.  Spragne  Manafactnr- 
lug  Company,  after  the  execntlon  of  the  deed, 
may  enter  on  Buch  parts  of  the  farm  aa  may 
be  convenient  or  necessary  to  enable  them  to 
make  alterations  of  their  dams  to  enable 
them  to  use  the  water  rights  agreed  to  be 
granted.  The  water  rights,  then,  contem- 
plated, were  not  merely  the  use  of  the  water 
for  domestic  or  farm  purposes,  bnt  water 
rights  connected  with  the  dams,  or,  rather, 
to  be  used  in  connection  with  the  dams  when 
the  requisite  alterations  of  them  had  been 
made,  or,  In  other  words,  the  right  to  use  the 
water  for  furnishing  jwwer.  The  contract 
also  contained  a  stipulation  that  In  case  Dyer 
should  require  a  mortgage  for  a  portion  of 
tbe  purchase  money,  not  paid  at  the  delivery 
of  the  deed,  the  A.  &  W.  Sprague  Manufactur- 
ing Company  should  have  the  right  to  name 
the  grantee  to  take  the  deed  and  execute  the 
note  and  mortgage.  Under  this  stipulation, 
Gallup  was  named  as  grantee  by  the  A.  &  W. 
Sprague  Manufacturing  Company.  The  deed 
to  Gallup  In  pursuance  of  the  contract  pur- 
ports to  convey  "all  that  certain  tract  of  land, 
with  the  buildings  and  Improvements  there- 
on, and  water  rights  and  appurtenances  there- 
with connected,"  and  expressly  refers  to  the 
contract  aa  follows,  viz.:  "Meaning  and  In- 
tending hereby  to  convey  the  premises  named 
and  described  In  the  contract  t>etween  the 
A.  &  W.  Sprague  Mauu^cturlng  Co.  and 
this  grantor,  dated,"  etc.  The  mortgage  from 
Gallup  to  Dyer  in  pursuance  of  the  contract 
purports  to  convey  the  same  tract  of  land, 
and  the  water  rights  and  appurtenances  there- 
with connected,  conveyed  In  the  deed  fro  in 
Dyer  to  Gallup;  describing  It  and  defining 
Its  boundaries  In  the  same  language,  and  ex- 
pressly referring  to  the  deed  from  Dyer.  It 
thus  appeare  that  the  term  "water  rights,"  as 
used  In  the  contract  and  conveyances  In  ques- 
tion, clearly  includes  the  right  to  tbe  use  of 
the  water  to  furnish  power,  and  Is  not  equiv- 
ocal. Consequently  the  basis  of  the  motion 
fails,  and  It  must  be  denied  and  dismissed. 


DTBR  et  aL  T.  CRANSTON  PRINT  WORKS. 
(Sapnnw  Oonrt  of  Rhode  Island.  Nov.  17» 

189&) 

Rbs  Judicata— Pa  hol  EvrDHXcs. 

1.  A  jodgment  hoMiofr  that  a  party  conid  not 
aet  up  a  prescriptive  rifcbt  to  the  use  of  sU  the 
water  of  a  ^dq.  Id  contradictioo  of  the  terms 
of  a  deed,  is  a  bar  to  his  setting  up  a  pre- 
scriptive right  to  BQch  part  of  the  water  as 
was  used  by  his  predecessor  in  title,  where  sn<-h 
predecessw  had  nsed  the  entire  water  of  tbe 
pond. 

2.  An  amendment  to  an  answer  to  permit  de- 
fendant to  set  up  a  claim  io  contradiction  of 
the  terms  of  a  deed  should  not  be  allowed,  as  it 
wonid  Impliedly  sanction  the  adminaion  of  parol 
evidence  to  vary  a  written  Inatniment. 

Bill  by  Rodney  F.  Dyer  and  others  against 
the  Oranston  Print  Works.  Respondent 
moves  to  amend  itt  answer.  M^Uoa  denied. 


CL  Frank  Parkhurst.  for  complainants.  Bd- 
wards  &  Angall  and  Albert  Qermld,  tat 

spondeot 

PER  CURIAM.  The  respondent  moves  to 
amend  its  answer  so  tbat  It  may  set  up  as  a 
defense  a  prescriptive  claim  to  the  use  of  so 
much  of  the  water  of  the  Cranston  Print 
Worlds  pond  as  was  used  by  Its  predecessors 
in  title  on  and  for  more  than  20  years  prior 
to  June  1,  1872.  The  complainants  object  to 
the  granting  of  the  motion,  on  the  ground 
that  the  whole  question  of  easement  has 
been  fully  argued  and  decided  in  their  favor, 
and  is  therefore  res  adjudlcata.  The  claim 
of  the  respondent,  as  made  In  Its  answer, 
and  as  heretofore  pressed  on  tbe  considera- 
tion of  the  court,  was  of  a  prescriptive  right 
to  the  nse  of  all  tbe  water  of  the  pond  for 
the  purpose  of  developing  power.  The  court 
denied  the  right  of  the  respondent  to  have  is- 
sues to  a  Jury  submitting  the  question  wheth- 
er such  a  right  existed,  because  it  was  of  the 
opinion  that  the  right  of  the  parties  to  the 
water  of  the  pond  was  to  be  determined  by 
the  construction  to  be  put  on  the  agreement 
and  conveyances  referred  to  in  the  pleadings, 
and  was  therefore  a  question  for  the  court, 
and  not  for  the  Jury;  and,  further,  that,  aa 
the  right  claimed  was  a  prescriptive  right  to 
the  use  of  all  the  water  of  tbe  pood,  such 
right  could  not  be  shown  by  oral  evidence, 
because  Inconsistent  with  the  agreement  and 
conveyances  referred  to,  which  expressly  rec- 
ognized Dyer  as  possessed  of  water  rights 
connected  with  dams,  or  the  right  to  the  use 
of  water  for  furnishing  power.  Rescript  of 
July  7.  1893;  19  R.  I.  211.  41  Atl.  1014. 

We  do  not  see  that  the  amendment  propos- 
ed will  materially  change  the  qnestions 
which  have  already  bera  passed  on  by  tbe 
court  Under  the  claim  of  a  prescriptive 
right  to  the  use  of  so  much  of  the  water  of 
the  pond  as  was  used  by  Its  predecessors  in 
title  on  June  1,  18T2.  and  had  been  used  for 
more  than  20  years  prior  to  that  date,  the 
respondent  might  still  show  the  use  of  the 
entire  water  of  tbe  pond,  as  claimed  In  Its 
answer  as  It  Is  at  present  This  would  be 
wholly  Inconsistent  with  the  agreement  and 
conveyances  referred  to  In  the  pleadings,  as 
construed  by  the  court;  and,  besides,  to  per- 
mit the  amendment  would  be  Impliedly  to 
sanction  the  admission  of  oral  evidence  to 
vary  the  written  instruments.  Tbe  motion 
to  amend  the  answer  Is  denied. 


CHACE  V.  PIDOE  et  aL 
(Supreme  Court  of  Rhode  Island.   Nov.  18, 
1898.) 

MscRAytrs*  Libkh  —  Nmtiob  —  Kami  op  Owkbr. 

Oen.  Tjbws,  c.  20R.  I  7.  requiring  the  lodged 
Bccoiint  for  a  merhnnlc  ■  lion  to  contnin  a  do- 
tire  "to  •  •  •  whose  eotate  in  the  Rnme  the 
said  arronnt  *  *  *  refem."  means  tbe  own- 
er when  the  conittmrtlon  was  begim  and  the 
lien  attacbnd.  and  not  tbe  owner  when  the  ac- 
count waa  lodged. 
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Petition  by  S.  Frank  Chace  agolnat  Samuel 
&  PMffe  and  others.  Ailoved. 

Robert  W.  Burbank,  for  petitioner.  James 
L.  Tenks,  for  respondents. 

MATTESON,  C.  J.  This  Is  a  peUUon  for 
a  mechanic's  lien,  under  Gen.  Laws  R.  I.  c. 
206,  I  1.  The  work  done  and  Uie  materials 
furnished  wera  so  done  and  furnished  at  the 
request  of  the  respondent  Pldge,  who  was  the 
owner  of  the  land  on  which  the  house  was  con- 
stracted,  without  written  contract;  and  there- 
fore ttie  petitioner,  under  the  prortolons  of 
section  5  of  chapter  206,  bad  atx  months 
within  which  to  commence  l6gal  process  to 
enforce  the  Uea.  The  materials,  which  con- 
sisted of  two  fnmacea  and  pipes,  were  fur- 
nished, as  appeara  hy  Uie  account  lodged  with 
the  notice  ot  Hen,  on  August  77,  1887;  and 
the  account  and  notice  of  Uen  were  lodged 
im  February  IB,  1888.  In  the  interral  be- 
tween these  dates,  PIdge  conveyed  the  house 
and  land  to  the  respondent  Augustus  C  Pur- 
dy.  In  the  notice  of  lien  the  respondent 
ndge  Is  named  as  the  owner  of  tiie  land,  and 
the  question  Is  made  whether  the  notice  of 
Uen  should  not  bsTe  named  the  respondent 
Purdy,  who  then  owned  the  land,  as  Uie  owner, 
and  dalmed  the  Uen  against  his  estste  therein. 

SectiMi  7  (rf  tbe  diapter  provides  that  "the 
commencfflnent  of  legal  process  to  enforce 
the  Uens  hereby  created  shaU  be  the  lodging 
the  account  or  demand,  for  which  the  Uen  Is 
claimed,  in  the  <^ce  of  the  town  clerk  of  the 
town  or  towns  in  which  the  building  *  •  • 
la  situated,  with  notice  to  what  buUdlng 
*  *  *  and  to  what  or  whose  estate  In  the 
Kame  the  said  account  or  demand  refers,  ex- 
cept in  the  city  of  Provld^ice,  where  the 
same  shall  be  lodged  In  the  office  of  the  re- 
corder of  deeds  of  said  tity."  The  question 
Involves  tbs  construction  of  tlie  words  of  the 
statute  "to  •  •  *  whose  estate  in  the 
same  the  said  account  oe  demand  refers.** 
Do  these  words  mean  the  estate  of  the  owner 
at  the  time  the  notice  is  filed,  or  at  the  time 
the  lien  attaches?  We  think  they  mean  the 
estate  of  the  owner  at  the  time  of  the  com- 
mencement of  the  construction,  when  the  Uen 
attaches.  Morrison  v.  PhUlppi,  Minn.  182, 
28  N.  W.  238;  Jones,  Liens,  |  13S&  This 
view  Is  confirmed  by  reference  to  section  10, 
c.  206.  which  provides  that,  on  the  flUng  of 
the  petition  for  Uen,  the  clerk  shall  Issue  a 
citation  to  the  owner  of  the  property,  and 
to  each  and  every  person  having  a  convey- 
ance thereof,  or  of  any  part  thereof*  on  rec- 
ord, to  appear  and  show  cause,  etc. 


CANNON  V.  McENANLEY  et  al. 
(.Supreme  Coart  of  Rhode  Island.    Not.  17, 
1B98.) 

UvxiapAt.  Coi-HTs— Appsal— Rrahons  roR— Time 
or  FiLixo— Motion  to  Dibmibs— Irmwth 
LARiTi  BB— Estoppel. 
1.  Aftpr  judirment  in  the  municipal  court,  ap- 
pellnnt  filed  his  claim  of  appeal  and  Jury  trial, 


and  filed  his  appeal  bond,  wfaldi  was  duly  ap> 
proved,  but  did  not  file  his  reasMis  of  amieal  ii 
the  common  pleas  division  within  90  oajs,  a« 

groTided  by  Gen.  Laws,  c.  248.  |  6.  Hdd  suf- 
cient  to  remove  the  cause  to  the  common  plt-as 
diviaion.  under  Judiciary  Act,  c.  28,  |  2,  icqoir- 
Ins  dene  of  municipal  court  to  transfer  a  copj 
of  the  record  after  claim  Is  made  for  a  jorv 
trial. 

2.  Under  Oen.  Laws,  c.  248,  i  6,  providin:: 
that,  for  cause  shown,  the  50  days'  time  al- 
lowed by  the  section  for  filing  reasons  for  ap- 
peal from  a  municipal  court  m»7  be  extendMl. 
an  appellant  may  file  his  motion  for  such  an  n- 
tensioa  after  the  expiration  of  the  50  days. 

8.  An  appeUee,  after  sobjecting  an  appeUasi 
to  protracted  Uti^ation,  is  estopped  from  takim: 
any  adTantage  of  any  defect  in  the  pleadinl^ 
unless  such  defect  be  jurisdictional. 

4.  A  motion  in  the  supreme  court  to  dismiss 
an  appeal  from  a  mnnidpal  court  to  the  coart 
of  common  pleas  division  ia  irregular,  where  it 
is  not  made  in  such  division,  and  the  case  ban 
been  certified  to  the  supreme  court  merely  on  I 
appellee's  petititm  for  a  new  trial,  on  the  ground 
that  the  v«dict  Is  ai^lnst  the  evidence. 

Case  certified  from  court  of  common  pleaa. 
Providence  county.  I 

In  the  matter  of  the  estate  of  Mary  Can- 
non, deceased,  John  Cannon  appeals  fnnu  ! 
an  order  disallowing  the  win,  and  James  Mc- 
Enanley  and  others  move  to  dismlas  the  ap-  i 
peal.  Denied. 

Cooke  &  AngeU,  for  appeUant  Walter  R. 
&  Edward  G.  Stineas  and  James  H.  QlllralD. 
for  appellees. 

UATTDSON,  O.  J.  The  record  shows  that 
the  decree  of  the  municipal  court  of  the  city 
of  Providence,  dIsallowlDg  the  InstrumcQt 
purporting  to  be  the  last  and  testament 
of  Mary  Cannon,  deceased,  was  entered  on 
September  13.  1895;  that  the  ai^ieUant,  on 
September  24.  1805,  filed  ha  ^t  court  his 
claim  of  appeal,  and  also  an  appeal  bond, 
which  was  duly  approved  by  the  judge  of  the 
court,  but  that  he  did  not  file  his  reasons  of 
appeal  In  the  common  pleas  division  wlthla 
50  days  from  the  entry  of  the  decree  from 
which  the  appeal  was  taken;  that  after  the 
expiration  of  the  50  days,  on  December  14. 
1885,  the  common  pleas  division,  on  the  ap- 
pellant's motion,  granted  leave  to  file  rea- 
sons of  appeal,  and  subsequently  the  then  at- 
torneys of  the  appellees  acknowledged  notice 
of  the  appeal,  the  receipt  of  a  copy  of  the 
reaacms  therefor,  and  also  service  of  snm- 
mons  to  appear  In  the  case.  The  appellees 
now  move  to  dismiss  the  appeal  because  the 
motion  In  the  common  pleas  divisitm  for  fur- 
ther time  in  which  to  file  the  reasons  of  ap- 
peal was  not  made  within  the  50  days  ensu- 
ing the  date  of  the  determlnatltm  appealed 
from.  They  contend  that  the  granting  of  the 
motion,  after  the  SO  days  had  elapsed,  was  In 
excess  of  the  Jurisdiction  conferred  on  the 
court  by  Judldary  Act,  c.  28.  8  6>  as  amended 
by  section  89  of  the  act  entitled  "An  act  in 
amendment  of  the  Judiciary  act,"  passed  Hay 
17, 189S,  and  which  has  since  been  re-eoacteil 
In  the  same  words,  as  Qen.  Laws  R.  I.  c.  24S. 
I  6,  as  follows:  "Reasons  of  appeal,  apecifi 
eally  stating  the  grounds  of  inch  appeal,  shall 
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be  filed  In  the  office  of  the  derk  of  the  dlTl- 
sixax  appealed  to,  within  tiie  period  of  fifty 
dayi  from  the  date  of  determlnatton  appeal- 
ed from;  to  whieh  reoiona.  the  appellant 
shall  be  restricted,  nnleea,  for  cause  shown 
and  wltb  or  without  terms,  the  said  dlTlslon 
allow  amendments  thereof  and  additions 
thereto.  And  notice  of  the  appeal,  and  a 
copy  of  the  reasons  thereof,  shall  be  served 
on  each  of  the  adverse  parttes,  and  said  no- 
tice of  appeal  shall  contain  a  SDrnmone  to 
appear  on  such  assignment-day,  and  shall  be 
serred  on  each  of  the  adrerae  parties  at  least 
fire  days  prior  to  snch  aaslgnment-day:  pro- 
Tided,  that  for  cause  shown  further  time 
may  he  granted  by  any  Justice  of  the  supreme 
court,  in  any  cotmty,  with  or  without  costs. 
In  his  discretion,  either  to  file  a  certified 
copy  of  the  record  of  the  proceedings  appeal- 
ed from,  or  reasons  of  appeal,  or  to  make 
aerTlce,  or  further  service,  as  aforesaid,  or 
as  directed  by  the  oourt:  and  provided,  gen- 
erally, that  the  appellate  court  may  make 
such  other  and  further  order  as,  In  Its  dis- 
cretion, the  circumstances  of  the  case  may 
require." 

We  do  not  tUnk  that  the  common  pleas  di- 
vision exceeded  Its  ^rlsdlctton.  The  claim- 
ing of  the  appeaJ,  and  the  filing  and  approTal 
of  the  bond  In  the  nnmldpal  court,  and  the 
clalmfag  In  Qiat  court  of  a  Jvry  trial,  remoT- 
ed  the  case  to  ttie  common  pleaa  division. 
Jodldary  Act,  c.  28,  S  2;  Oen.  Laws  B.  I.  c. 
348,  I  3.  The  purpose  of  the  reasons  of  ap- 
peal Is  to  notify  the  adverse  party  of  the 
gronnds  of  appeal,  that  such  party  may  be 
apprised  of  what  he  Is  to  meet  at  the  trlaL 
If  they  are  not  filed  within  the  period  spec- 
ified, the  statute  provides  that,  for  cause 
shown,  further  time  may  be  granted.  This 
provision  was  macted  to  afford  a  remedy  to 
a  party  falling  to  file  his  reasons  of  appeal 
within  tbe  specified  time,  through  accident, 
mistake,  or  other  canse.  Our  opinion  Is,  too, 
that  It  was  not  necessary  that  the  motion  for 
further  time  should  have  been  filed  within 
the  50  days;  for,  if  there  was  time  to  make 
tbe  motion  witbin  the  SO  days,  there  would 
ordinarily  be  no  necessity  for  It,  since  there 
wonld  be  sufflcient  time  In  which  to  file  rea- 
sons of  appeal,  and  the  purpose  of  the  provi- 
sion, as  already  stated,  was  to  afford  a  rem- 
edy In  case  of  failure  to  file  the  reasons 
tfarongfa  accident,  mistake,  or  other  cause 
which  might  operate  to  prevent  the  filing  of 
a  motion  for  further  time  nntn  the  GO  days 
had  elapsed.  This  motion  cornea  with  poor 
grace  after  three  jury  trials  have  been  bad, 
tbe  last  of  which  resulted  In  a  verdict  for  tbe 
appellant.  Having  subjected  the  appellant  to 
tbe  ezpoise  of  a  protracted  litigation,  and 
taken  thdr  chances,  tbe  appellees  are  estopped 
from  taking  advantage  of  any  defect  In  the 
pleadings.  If  defect  exist,  nnless  snch  defect 
be  Jarlsdletlonal.  Tlngley  v.  City  of  Provl- 
dence,  9  R.  I.  388;  Patton  v.  Manufacturing 
Ca,  11  B.  1. 188;  In  re  Washington  Street,  19 
R.  I.  ISO.  88  AtL  Olfib  Horeorer,  tbe  motton 


to  dismiss  Is  Itsdf  irregular,  since  it  does  not 
appear  that  It  was  made  in  the  commui  pleas 
division,  and  the  case  has  been  certified  to  us 
merely  on  the  appellees'  petition  for  a  new 
trial,  on  tbe  ground  that  the  verdict  Is  against 
the  evidence.  The  motion  to  dlamisa  is  de- 
nied. 


PLOOF  V.  BURLINGTON  TRAOTION  CO. 
(Supreme  Court  of  Vermont.  Chittenden. 
July  21,  1888.) 

DsiTH  ov  CaitD  —  Imputed  NBaLioEKCB  —  Dah- 
A«S8— CoxTBiBCiroBr  NEauoBNOs  or 
FAaESt^PKOXIIIATB  C&UBB. 

1.  In  an  action  In  which  an  administrate  Is 

seeking  to  recover  damages  for  defendant's  nec- 
li^ence  resulting  in  the  death  of  a  minor  child, 
for  the  benefit  of  the  child's  estate,  the  negli- 

Sence  of  the  parents  contribntiDg  to  the  acci- 
ent  cannot  be  imputed  to  the  child. 

2.  V.  S.  SS  2451,  24S2,  provide  that  when  the 
death  of  a  person  is  caused  by  an  unlawful  act, 
which  would  have  entitled  the  Injured  party  to 
damages  if  death  had  not  ensned,  the  wrong- 
doer shall  be  liable  in  an  action  in  the  name  of 
the  personal  representative  of  the  deceased  for 
*^ucD  damages  a*  are  just  with  reference  to  the 
peenniary  injuries  resulting  from  such  death  to 
the  wife  and  next  of  kin.'^  Eild,  that  a  recov- 
ery thereunder  Is  not  in  the  right  of  the  Intes- 
tate, but  in  the  tight  of  tbe  widow  and  next  of 
kin,  so  that  it  may  be  defeated  by  their  con* 
tributory  negligence. 

3.  The  negligence  of  the  parents  of  a  bright, 
healthy,  10  year  old  boy.  In  permitting  him  to 
go  unattended  on  a  street  on  which  cars  ran, 

too  remote  to  defeat  a  reeovny  for  his  death 
caused  by  his  attempting  to  crass  sndi  street 
la  front  of  a  moving  car. 

Exceptions  from  Chlttuidea  county  court; 
Taft,  Judge. 

ActlMi  csk  the  case  by  Louis  Ploof,  adooln- 
Istrator,  against  the  Burlington  Traction 
Company.  Plea,  general  issue.  There  was 
a  Judgment  on  a  verdict  for  defendant,  and 
plaintiff  excepta.  Reveraed. 

Seneca  Hasdton,  ¥L  R.  Hard,  and  Geo. 
W.  Debervffle,  for  plaintiff.  A.  G.  Whlttemore 
and  B.  R.  Brown,  for  defendant 

BOSS,  a  J.  This  Is  an  action  to  recover 
such  damages  as  are  just  with  reference  to 
the  pecuniary  Injuries  resulting  from  Qie 
death  of  Frank  Ploof,  a  boy  10  years  of  ago, 
to  Louis  Ploof,  his  father,  the  plaintiff  ad- 
ministrator, and  to  bis  wife,  the  mother  of 
Frank  Ploof;  tbe  father  and  mother  being 
the  next  of  kin  of  Frank  Ploof.  The  trial 
resulted  In  a  verdict  and  Judgment  for  the 
defendant  Tbe  defendant,  on  September  4. 
1896,  owned  and  operated  an  electric  railway 
in  the  city  of  Burlington.  On  that  day  one 
of  Its  cars  ran  over  the  IntMtate,  Frank 
Ploof,  and  Inflicted  upon  him  such  Injuries 
that  he  died  in  a  few  boors.  At  that  time 
the  intestate  was  a  boy  10  years  of  age, 
healthy,  and  of  ordinary  ability.  He  attend- 
ed the  public  schools,  could  read  and  write, 
and  for  about  a  year  had  sold  evening  pa- 
pers on  tibe  street  He  bad  gone  about  the 
city  and  on  the  atreets  on  which  tbe  electric 
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can  ran  for  tlie  pnrjKwe  of  attending  school 
and  for  tbe  purpoM  of  telling  papers.  On 
the  day  he  was  Injured  be  had.  with  the  con- 
sent of  his  parents,  attended  the  annual  fair 
at  Howard  Park,  abont  a  half  mile  distant 
fnHn  the  place  of  the  accident  and  was  re- 
turning for  the  purpose  of  procuring  and 
selling  the  eTening  papers.  His  parents  were 
not  present  at  the  place  of  the  accident  when 
It  occurred,  and  resided  some  distance  from 
it  The  defendant  claimed  that  the  parents 
of  the  deceased  were  negligent  In  permlttlDg 
him  to  go  Into  the  streets  where  the  cars 
were,  and  at  the  defendant's  request  against 
the  exception  of  the  plaintiff,  the  court  char- 
ged: "Tbe  defendant  claims  that  tbe  negli- 
gence of  the  parents  contributed  to  tbe  acci- 
dent; that  they  did  not  exercise  ordinary 
core— the  care  of  pmdent  persons  In  permit- 
ting the  boy  to  go  Into  the  streets  where  the 
car  ran.  Tbe  parents  were  bound  In  this  re^ 
spect  to  exercise  ordinary  care,— the  care  of 
{M*adent  persons.— and  If  they  were  negligent 
[n  permitting  tbe  boy  to  go  to  tbe  fair  and 
return  borne  over  Pine  street  where  tbe  ac- 
cident took  place,  the  plaintiff  cannot  recor- 
er."  The  plaintiff  took  several  other  excep- 
tions to  the  charge,  but  now  insists  upon  this 
OBB  alone.  He  Insists  that  this  exception 
should  be  sustained. 

1.  Because  he  contends  that  the  recovery 
Is  in  tbe  right  of  the  Intestate,  and  that  un- 
der the  decisions  of  this  court  the  negligence 
of  the  parents  contributing  to  the  accident 
which  Injures  their  minor  child  cannot  be  im- 
puted to  tbe  minor  child  In  an  action  brought 
by  the  child  against  a  third  person  to  recover 
personal  damages  sustained  through  the  con- 
curring negligence  of  such  third  person.  As- 
suming, but  not  conceding,  that  this  Is  such 
an  action,  or  one  in  which  tbe  administrator 
Is  seeking  to  recover  damages  sustained  by 
the  Intestate,  and  for  the  benefit  of  the  estate 
of  the  intestate,  his  contention  Is  supported 
by  Robinson  v.  Cone,  22  Vt  213.  64  Am.  Dec. 
67,  and  note.  That  case  has  become  a  lead- 
ing case  against  the  doctrine  of  Imputed  neg- 
ligence, and  its  doctrine  Is  quite  generally  fol- 
lowed by  courts  of  last  resort  and  ludorsed 
by  eminent  legal  writers.  The  doctrine  of 
Imputed  negligence  was  announced  in  tbe 
earlier  decision  of  Hartfleld  v.  Roper.  21 
Wend.  615,  which  has  been  followed  to  some 
extent  by  courts  of  last  resort  Some  such 
courts  which  early  adopted  the  doctrine  on 
the  strength  of  Hartfleld  v.  Roper  have  re- 
ceded, and  now  hold  the  doctrine  of  Robin- 
son V.  Cone.  Much  has  been  written  for  and 
against  the  doctrine  of  Imputed  negligence. 
It  la  very  fully  and  carefully  collated  and 
clearly  set  forth  in  the  brief  for  the  defend- 
ant We  shall  take  no  time  In  reviewing  the 
decisions  on  the  subject  In  a  suit  In  which 
a  minor  or  his  administrator  seeks  to  recover 
damages  in  the  right  of  tbe  minor,  or  in  tbe 
right  of  bis  estate,  for  Injuries  Inflicted  upon 
such  minor  by  tbe  negligence  of  a  party.  It 
la  dlfllcnlt  to  find  any  satisfactory  legal 


ground  upon  wbldi  sudi  party  can,  lii  a  conrt 
of  Justice,  be  heard  to  say:  "rroe,  I  necU- 
gently  Inflicted  a  serious  Injnry  apon  tbe 
child,  but  no  legsl  obligation  rests  npon  me 
to  compensate  the  child  for  Injuries  inflicted 
by  my  negligence,  because  the  parents  of  the 
child  were  negligent  In  the  same  transactlQii, 
and  their  negligence  contributed  to  tlie  bsp- 
penlng  of  the  accident  occasioning  mch  dam- 
ages." Parents  are  the  natural  protectors 
and  guardians  of  their  minw  children,  but 
Dot  their  agenta  to  waive  torts  committed 
upon  them.  Tbe  nsnal  doctrine  is  that  er- 
ery  Joint  tort  feasor  is  liable  for  all  tbe  dam- 
ages committed,  and  there  Is  no  contribntfos 
between  Joint  tort  feasors.  Such  excase  over- 
turns this  wholesome  and  Just  doctxlne  wben 
tbe  negligence  of  tbe  parent  is  Involved  in 
tbe  wrongdoing.  It  would  be  much  easier  to 
find  good  reasons  for  holding  that  such  as 
Injured  child  might  recover  Jointly  against 
bis  parent  and  tbe  third  person.  This  couii 
Is  content  to  abide  by  tbe  decision  of  Robin- 
son  V.  Gone  m  the  doctrine  of  Imputed  iwgU- 
gence. 

2.  Tbe  plaintiff  contrads  that  when  tbe  re- 
covery, as  in  this  case.  Is  for  tbe  benefit  ai  tbe 
psrents.  tbe  contrlbutoiy  negligence  of  sncta 
parents  Is  no  defense^  Put  briefly,  this  conten- 
tion is  that  a  paroit  may  recover  damages  sus- 
tained In  part  by  his  own  wrong,  or  damages 
produced  by  an  accident  to  which  his  own 
negligence  contributed.  This  contention  la 
against  the  recent  decision  of  this  ooort  is 
Lindsay  v.  ItaUroad  Co.,  68  Yt556.  35  AtLSU 
and  against  tbe  general  doctrine  that  a  pan; 
whose  negligence  has  contributed  to  tbe  happen- 
ing of  theaccldent  causing  him  damages  cannot 
recover,  because  he  cannot  recover  for  so  modi 
of  such  damages  as  be  himself  caused,  and  be- 
cause tbe  Isw  will  not  If  It  were  possIUe  fairly 
and  Justly  so  to  do,  trouble  itself  to  Inquire  In- 
to and  divide  such  damages  between  the 
wrongdoers  contributing  thereto.  Again.  It  is 
practlcslly  Impossible  to  ascertsln  and  divide 
such  damages  Justly  between  the  parties  whose 
negligence  baa  contributed  to  tbe  accident 
causing  them.  Tn  Llndssy  t.  Railroad  Co. 
there  Is  no  dlfusolon  of  this  doctrine.  Bnt 
tbe  case  hi  facts  and  In  principle  Is  like  the 
present  case,  and  tbe  point  was  taken  sad 
fully  discussed,  supported  by  a  large  cEta- 
tioB  of  authorities,  at  the  hearing,  and  folly 
considered  by  tbe  court.  The  plaintiff  does  not 
contend  against  the  soundness  of  the  gen«si 
doctrine  tbst  a  plaintiff  whose  negligence  con- 
tributes to  the  happening  of  an  accident  causlne 
him  damages  cannot  recover,  but  contends 
that  this  case  does  not  fall  within  that  dass  of 
cases;  that  It  is  governed  and  contrived  by 
tbe  statute  ctmferring  It  Nor  does  be  ctm- 
teaA  that  the  recov«y.  if  bad.  would  not  be 
whoUy  for  the  benefit  of  tbe  parents  of  tbe  in- 
testate. He  Insists  that  the  statute  either  ^vei 
tbe  damages  in  right  of  the  Intestate,  or.  If  Is 
the  right  of  tbe  parenti.  it  gives  an  sbsolnte  right 
of  recovery,  regardless  ot  tbe  coatribntory  oeg- 
llgence  of  aucfa  parenti  or  next  of  Un.  Tb» 
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statDtM  reUed  upon  an  V.  &  H  2451,  2452. 
They  read:  "When  the  deatb  of  a  person  li 
caased  by  the  wtongfnl  act,  neglect,  or  de- 
fault of  a  person  or  corporation,  and  the  act, 
neglect  or  default  Is  such  aa  would.  If  death 
had  not  ensued,  have  entitled  the  party  Injured 
to  maintain  an  action  and  recover  damages 
In  respect  thereof,  the  person  or  corporation 
liable  to  iuch  action,  If  death  bad  not  ensued, 
shall  be  liable  to  an  actlott  tot  damages,  not- 
withstanding the  death  of  the  person  liUured, 
and  although  the  death  Is  caused  under  such 
circumstances  as  amount  In  law  to  a  f^Miy." 
"Such  action  shall  be  brought  in  the  name  of 
the  personal  representative  of  such  deceased 
person,  and  commenced  within  two  years  from 
his  decease,  and  the  court  and  Jury  twfwe 
whom  the  Issue  Is  tried,  may  give  such  dam- 
ages as  are  Just,  with  reference  to  the  pe- 
cuniary Injuries  resulting  from  such  death,  to 
the  wife  and  next  of  kin,  and  the  amount  re- 
covered shaU  be  for  the  benefit  of  such  wife 
and  next  of  kin.  who  shall  receive  the  same 
proportions  as  In  the  distribution  of  the  per- 
sonal estate  of  persona  dying  Intestate."  It 
Is  manifest  that  the  recovery  tmder  these  stat- 
utes, though  In  the  name  of  the  personal  rep- 
resentative of  the  deceased.  Is  not.  In  gen- 
eral acceptation,  for  the  benefit  of  the  es- 
tate of  the  deceased,  but  Is  for  the  benefit  of 
those  who  may  take  by  the  terms  of  the  stat- 
ute, and  the  damages  are  measured  '*wlth  ref- 
erence to  the  iwcunlary  Injuries  resulting  from 
Boch  death  to  the  wife  and  next  of  kla" 
Hence  such  personal  rei>resentatiTe  Is  not  the 
ageat  of  the  estate  of  the  deceased,  and  does 
not  recover  In  the  right  of  the  deceased,  but  Is 
the  agent  of  the  wife  and  next  of  kin,  and  re- 
covers, althou^  the  recovoy  grows  out  of  an 
iQjnry  to  the  deceased,  not  for  the  Injury  to 
the  deceased,  nor  to  bis  estate,  but  for  a  pe- 
cuniary Injury  to  the  wife  and  next  of  kin  in- 
volved In  and  flowing  from  the  Injury  to  the 
deceased.  This  court  had  these  statutes  un- 
der coislderation  In  Legg  v.  Britton,  64  Vt 
652,  24  AtL  1016.  It  la  there  said:  "The  re- 
covery Is  for  the  benefit  of  bis  widow  and  next 
of  kin.  ^e  damages  are  assessed,  not  with 
reference  to  the  loss  sustained  by  the  Intes- 
tate, but  with  reference  to  the  pecuniary  In- 
Jury  resulting  to  them  from  his  death.  It  Is 
contended  that  the  statute  gives  a  new  right 
of  actkm.  Strictly,  it  la  a  new  right  of  recov- 
ery arising  from  an  Injury  to  the  Intestate 
which  gave  or  would  have  given  him  a  right 
of  action  and  of  recovery,  If  death  had  not 
enaued.  The  amount  to  be  recovered  Is  deter- 
mined by  the  Injury  sustained  by  the  widow 
and  next  of  kin.  •  •  *  The  right  of  recov- 
ery and  measure  of  damages  are  different 
from  what  existed  In  the  Intestate.  This  right 
of  recovery  did  not  exist  at  common  law.  It 
la  wholly  given  by  the  act  It  Is  not  an  act 
to  cause  to  survive  a  right  of  recovery  which 
otherwise  would  be  taken  away  the  death 
of  the  injured.  The  damages  are  based  mostly 
jspon  the  wrongful  destruction  of  the  earning 
capacity  of  flie  Inteatatft"  Henc*  tiie  oomea- 


tton  that  the  recovery  Is  in  the  right  of  the  In- 
testate, and  can  be  defeated  only  by  his  con- 
tributory negligence,  cannot  be  sustained,  tiat 
does  the  statute  give  the  representative  of  the 
wife  and  next  of  kin  an  absolute  right  of  re- 
covery. Thtir  right  to  damages  determines 
their  right  to  recover.  The  language  of  the 
statute  Is,  "the  court  and  Jury  may  give  such 
damages  as  are  Just  with  reference,"  etc 
From  a  very  early  day  the  common  law  has 
denied  a  recovery,  as  unjust,  to  a  party  whose 
negligence  has  contributed  to  the  accident  caus- 
ing the  injury  for  which  be  demands  damages. 
All  statutes  conferrii^  a  right  of  recovery  of 
damages,  especially  when  in  terms  they  give 
such  damages  only  as  are  Just  must  be  read 
and  considered  with  reference  to  this  tmlversal 
principle  of  the  common  law.  So  read,  this 
statute  does  not  give  an  abs(rfute  right  to  re- 
cover In  case  a  right  of  action  would  have  sur- 
vived to  the  hitestate  If  deatb  had  not  ea- 
rned The  plaintiff  has  brought  to  our  atten- 
tlra  8<»ne  cases  where  the  courts  have  ap- 
parently suKKkrted  his  contention.  Wymore  v. 
Mahaska  Co.,  78  Iowa,  396,  43  N.  W.  264. 
cited  by  the  plaintiff,  is  against  his  conten- 
tion. The  statute  of  Iowa  gave  a  right  of  re- 
covery to  the  estate  of  the  minor  intestate  and 
one  to  the  next  of  kin.  The  action  was  to 
recover  for  the  estate.  The  court  held  that 
the  contrlbntwy  negligence  of  the  parents  could 
not  be  Imputed  to  their  minor  child  to  defeat 
a  recovery  tot  his  estate,  but  say,  "Such  neg> 
llgence  would  prevent  a  recovery  by  the  par- 
ents in  their  own  rig^t"  Traction  Co.  v. 
Hone  (N.  J.  Sup.)  35  Atl.  889,  seems  to  sup- 
port the  contentim  of  plaintiff.  The  statute 
of  New  Jers^  is  worded  somewhat  differently 
from  oar  statute.  Tbe  opinion  dtes— evldenUy 
without  careful  oorudderation— the  Iowa  case 
as  supporting  the  decision.  Whether  the  other 
cases  cited  by  the  plaintiff  support  his  con- 
tention we  have  not  been  able  to  determine. 
The  statutes  In  some  of  the  states  from  which 
cases  are  cited  are  very  different  from  the  one 
under  cimslderatlon,  and  may  properly  receive 
different  consideration.  Same  give  a  definite 
sum  In  damages,  without  reference  to  the  pe- 
cuniary Injury  to  the  party  for  whose  benefit 
recovery  is  had.  On  further  consideration  we 
hold  to  the  conclusion  reached  in  Lindsay  v. 
Railroad  Co.,  supra,  that  when  the  recovery  is 
for  "such  damages  as  are  Just  with  reference 
to  the  pecuniary  Injuries  resulting  from  such 
death  to  the  wife  and  next  of  kin,"  the  neg- 
ligence of  such  wife  and  next  of  kin,  entering 
into  and  contributing  to  the  accident  causing 
snch  death,  will  defeat  their  right  to  recover. 
Kallway  Co.  v.  Gravitt  (Oa.)  44  Am.  St  Rep. 
145,  and  note  (s.  c.  20  S.  B.  550). 

3.  The  plaintiff  contends' that  there  was  er- 
ror in  the  charge  wherein.  In  substance,  the 
court  told  the  Jury  that  If  the  parents  were 
negligent  in  permitting  the  boy  to  go  Into  the 
street  where  the  car  ran,  the  plaintiff  could 
not  recover.  He  contends  with  much  force, 
and.  so  far  as  disclosed  by  the  oceptions,  we 
think,  with  zeuon,  that  there  waa  no  evl< 
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dence  of  negligence  on  the  part  of  these  par- 
ents to  be  submitted  to  the  Jury;  that  the 
boy  was  of  such  an  age,  and  of  nicb  physical 
and  mental  characteristics,  that  It  was  not 
ne^lg«nee  to  permit  him  to  go  upon  the 
streets  where  the  cars  ran;  that  the  law  re- 
quired them  to  send  him  to  school  over  auch 
streets;  that  they  had  the  right  to  send  talm 
on  errands,  or  for  pleasure  and  amusement, 
unattended,  upon  such  streets  where  the  law 
compelled  them  to  send  him  to  attend  school. 
The  plaintiff  did  not  raise  this  question  by  a 
proper  moUon  or  request;  hence  we  do  not 
consider  wheOier  there  was  any  eTldence  to 
go  to  the  jury  on  the  question  of  contributory 
negligence.  By  his  exception  to  the  charge  I 
he  has  raised  the  question  whether  evidence 
that  the  i>arent8  permitted  the  Intestate  to 
go  upon  the  street  had  a  tendency  to  show 
such  proximate  negligence  contributing  to  the 
accident  whl<^  caused  bis  death  as  will  de- 
feat a  recovery.  The  most  this  evidence 
tended  to  show  was  that  the  parents  negli- 
gently permitted  him  to  go  unattended  upon 
the  street  where  the  car  ran,  or  that  their 
negligence  was  a  factor  In  bringing  him  to 
the  place  of  the  acddent,  but  not  a  factor 
In  the  boy's  attempttng  to  cross  Qie  street  In 
front  of  the  moving  car,  and  therefore  not  a 
factor  entering  Into  and  contribnting  to  the 
happening  of  the  accident  which  caused  his 
deatb.  At  most,  tbelr  negligence  was  a  re- 
mote, and  not  a  proximate,  factor  of  the  ac- 
cident. Such  remote  negligence  will  not  de- 
feat a  right  of  recovery  otherwise  proven.  In 
Robinson  v.  Cone,  supra,  the  boy  Injured  was 
only  four  years  old,  and  was  coasting  on  a 
sled  on  a  street  over  which  he  was  accus- 
tomed to  pass  In  attending  school.  The  trial 
court  charged  the  Jury,  In  reference  to  the 
negligence  of  the  parents  In  allowing  him  to 
go  unattended  upon  the  street,  as  follows: 
"That  If  the  boy  were  of  so  tender  years  as 
to  be  absolutely  incapable  of  observing  and 
avoiding  travelers,  It  might  be  gross  negli- 
gence In  parents  to  permit  him  to  be  on  the 
street,  and  In  such  case  the  defendant  would 
not  be  liable  unless  he  was  also  guilty  of 
gross  negligence;  but  that.  If  the  plaintiff 
were  an  active  boy  of  sufficient  age  to  attend 
school,  and  was  attending  school,  and  If  chil- 
dren of  his  age  and  capacity  would  ordinarily 
be  allowed  and  expected  to  attend  school, 
and  he  was  in  the  street,  as  he  was,  then 
there  would  be  no  gross  negligence  on  the 
part  of  the  parents,  though  the  boy  might 
not  have  the  prudence  and  capacity  of  a  man 
to  avoid  danger,  and  the  defendant  could 
derive  no  advantage  from  the  principle  of 
law  before  stated."  The  word  '^ross"  Is 
used  somewhat  ludeflnltely,  probably  In  the 
sense  of  "proximate."  This  Instruction  was 
not  found  erroneous  In  this  court.  The  court 
had  under  consideration  the  question  of  re- 
mote and  proximate  negligence  as  affecting 
a  plointifTs  right  to  maintain  an  action  In 
Trow  V.  RaUroad  Co..  24  Vt  487,  BS  Am.  Dec. 
191,  and  notew    The  idalntiff  had  negligently 


permitted  his  horse  to  be  upon  the  hlgbwa; 
from  which  It  went  nptn  ttie  defendant's  ni.:- 
road,  where  It  was  fnjmred.  The  defendai:* 
had  negligently  Sailed  to  fence  its  raUrtKi' 
After  discussing  the  question  and  decide-! 
cases,  the  court  aays:  "When  there  bu  beea 
mutual  negligence,  and  the  negligence  of  ead 
party  was  Qie  proximate  came  of  the  InJurr. 
no  action  whatever  can  be  sustained.  In  tlio 
use  of  the  words  *proxlmate  cause'  Is  meas* 
negligence  occurring  at  the  time  the  Injurr 
happened.  In  such  ease  no  actlMi  can  Ik 
sustained  by  either  for  the  reas<Mi  that,  a< 
there  can  be  no  apportionment  of  damaz  - 
there  can  be  no  recovery.*  So,  where  the  ct;. 
Ilgence  of  the  plalnttfT  Is  proximate,  and  tba: 
of  the  defendant  remote,  or  consisting  i:: 
some  other  matter  than  what  occurred  at  rL. 
time  of  the  Injury,  fn  such  case  no  Actku 
can  be  sustained,  for  the  reason  the  Immed. 
ate  cause  wai  the  act  of  the  plaintiff  hin.- 
aelf.  Under  this  rule  falls  that  class  casei 
where  the  Injury  arose  from  the  want  pf 
ordinary  or  proper  care  on  the  part  of  th'- 
plaintiff  at  the  time  of  Its  commfasion. 
These  principles  are  sustained  by  HIU  r. 
Warren,  2  Starkle,  377;  Munroe  Leach.  7 
Mete.  (Mass.)  274;  Parker  v.  Adams.  V~ 
Mete.  (Mass.)  415;  Browndl  t.  Flagler.  I- 
Hill,  282;  Brown  t.  Maxwell.  6  HiU.  562: 
Williams  V.  Holland,  6  Oar.  &  P.  23.  On  th^- 
other  hand,  when  the  negligence  of  the  de 
fendant  Is  proximate,  and  that  of  tiie  plain- 
tiff remote,  the  action  can  well  be  snstained 
although  the  plaintiff  la  not  entirely  wltboc: 
faolt"  The  doctrine  of  this  case  was  fol- 
lowed In  Hyde  t.  Jamaica,  27  VL  458.  Teni- 
pleton  r.  Montp^er,  56  Vt  32S,  and  In  I>ari3 
v.  Raflroad  Co.,  66  Vt  290,  20  Atl.  313.  I3 
Templeton  v.  Montpeller  there  were  vr  - 
hlf^ways  leading  from  Montpeller  to  tbe 
place  where  the  plaintiff  desired  to  go.  Th*- 
referee  found  that  the  plaintiff  was  negligee: 
In  taking  the  highway  where  the  srcldf-LT 
occurred,  but  was  guilty  of  no  other  contrii 
utory  negligence.  This  court  held  that  b:- 
negligence  was  remote,  and  permitted  hi!, 
to  recover.  In  Davts  v.  Railroad  Co.,  th- 
defendant,  It  was  fomid.  owed  a  dnty  to  ib- 
plalnUff  to  have  moved  the  grain  from  th- 
elevator  before  !t  was  destroyed  by  fir<. 
without  their  negligence  being  Involved  in 
the  fire.  It  was  held  that  defendanlfs  nf^K- 
gence  was  the  remote  canse  of  the  loss  of  tli»> 
plaintiffs'  grain,  and  did  not  entitle  them  t<^ 
recover.  The  negligence  In  the  Case  of  Trov 
and  in  the  two  cases  last  named  consisted  ia 
bringing  the  party  or  property  destroyed  t-? 
the  place  of  the  acddent,  as  the  parents*  ne;:- 
llgence  In  the  case  under  cratsidnatipD 
brought  the  Intestate  Into  the  street  when 
the  cars  ran,  and  It  was  held  the  negUgenc? 
was  remote,  and,  when  that  of  the  plain- 
tiff, did  not  defeat  his  right  of  recovery,  an^i. 
when  that  of  the  defendant,  did  not  author- 
ise a  recovery.  Hyde  v.  Jamaica  falls  within 
same  dass  as  Davla  t.  Railroad  Cb.  Thes«> 
dedslona  sustain  this  exception  titen  by  th<r 
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plaintiff.  It  !•  <4»erTable  tbat  In  each  of 
tlie  cases  tbe  failure  to  discbarge  a  duty  de- 
nomluated  remote  negligence  was  not  an  ac- 
tive factor  of  Uw  accident  causing  damages, 
but  a  factor  in  producing  a  condition  upon 
which  the  proximate  or  casual  negligence  of 
the  other  party  (derated.  Judgment  te> 
versed,  and  cause  remanded. 


PBBSCOIT  v.  STASKBT  et  aL 
^Supreme  Conrt  of  Vermont.   Wlndbam.  Oct. 
81, 1898.) 

RbPLIVIIT  — BXBODTIOS  — BXIMFTIOX  — T0(U«  OW 
Thads. 

Under  V.  S.  f  1470  (proTiding  that  where 
;:ooda  are  taken  under  execution,  one,  other 
than  defendant,  claiming  ownershipk  maj  re- 
I.icvy  them),  the  debtor  ntnuelf  cannot  do  bo; 
and  thti,  thoo^  the  goods  ere  tools  of  trade, 
and  exempt 
Tyler  and  Thompson.  JJ.,  disseatlag. 

I^xceptlons  from  Windham  county  court; 
Taft,  Judge. 

Keplevtai  by  J.  B.  Prescott  against  Alonzo 
Starkey  and  another.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  ocepts. 
Affirmed.  ^ 

Waterman,  Martin  &  Ultt,  for  pH'ntlff, 
Clarke  C.  FitU  and  Haafelna  *  Schwenk.  for 
'lefendanta. 

TYLBR,  J.  It  appeared  on  the  trial  In  the 
court  below  tbat  the  defendants  Crosby  ft 
Adams  were  proprietors  of  the  Brooks  House, 
Iti  Brattleboro,  at  which  the  pltlntUC,  who  Is 
afti  oculist  and  <q>tlclan,  was  a  gnest;  that 
the  defendants  bron^t  a  salt  agaiost  the 
plaintiff  upon  a  claim  that  was  not  for  the 
purchase  price  of  the  proper^  replevied;  and 
that  the  defendant  Starkey,  as  deputy  aha- 
iff,  served  the  writ,  by  atta<dilng  a  trunk  oon- 
tainlug  the  personal  wearing  appar^  of  the 
plaintiff  and  his  wife,  and  a  certahi  band 
insti-ument  that  was  used  by  him  In  his  buti- 
ness  in  tasting  eyesight  and  fitting  his  patrons 
with  eyeglasses,  aU  of  which  property  he 
claimed,  and  his  evidence  tended  to  show,  was 
exempt  from  attachment  Demand  was  uiade 
for  a  return  of  the  property,  npoR  the  ground 
that  It  was  exempt  from  attachmraat;  and. 
upon  the  defendant's  refusal  to  return  It  this 
action  of  replevin  was  brought.  The  testi- 
mouy  which  Is  referred  to  does  not  change 
the  case  stated  In  the  excepttons.  Upon  the 
evidence  of  the  plaintiff,  the  conrt  held  pro 
forma  tbat  the  action  could  not  be  maintain- 
ed, dii-ected  a  verdict  for  the  defendanm,  and 
«utoied  Judgment  thereon,  and  the  case  ctMUM 
here  upon  the  exceptions. 

The  case  most. be  disposed  of  in  this  court 
upuii  the  ground  tbat  the  property  was  ex- 
empt from  attachment  and  In  accordance 
with  the  provisions  of  V.  S.  f  1170,  which 
reads:  "When  goods  of  the  value  of  more 
than  twenty  dollars  are  unlawfully  taksaa  or 
unlawfully  detained  from  the  owner  or  par- 


son entitled  to  the  possession  thereof,  or 
when  goods  or  <diattels  of  such  value,  wUich 
are  attached  on  mesne  process  or  taken  la 
execution,  are  claimed  by  a  person  other  than 
the  defendant  in  the  suit  or  debtor  In  the  ex- 
ecution, such  owner  or  other  person  may 
cause  them  to  be  replevied."  The  right  to 
maintain  r^levln  for  goods  did  not  exist  at 
common  law,  but  Is  conferred  by  statute. 
Therefore  It  must  be  exercised  imder  the  re- 
strictions which  the  statute  Imposes.  The 
words  "other  than  the  defendant  In  the  suit, 
or  debtor  in  the  execution,"  employed  In  V.  S. 
9  1470,  seem  to  exclude  the  plaintiff  in  this 
suit  from  the  use  of  this  form  of  action. 
CoUamer.  J.,  said,  hi  Dow  v.  Smith,  7  Vt 
4U8:  "For  taking  property,  exempt  from  ex- 
ecution, trespass  has  ever  been  the  form  of 
action  in  this  state."  See  Eddy  v.  Davis,  30 
Vt  247:  Bprague  v.  Clark,  41  Yt  6.  Even  If 
the  r^ht  existed  at  oommon  law,  as  Is  insisted 
by  some  of  the  anthbrlties,  tbat  right  Is  re- 
stricted by  the  words  &bove  qnoted.  The 
legislatures  In  several  states  have  passed  acts 
enabling  the  debtor  to  replevy  exempt  prop- 
erty when  taken  upon  the  mesne  procees  or 
execution,  and  in  this  state  It  may  be  casus 
omissus,!  for  it  is  reasonable  that  the  debtor 
should  be  permitted  to  ngjilevy  household  fur- 
niture or  provisions  necessary  for  upholding 
life,  or  tools  necessary  to  carry  on  his  trade, 
when  seized  by  his  creditors;  but  It  is  the 
duty  of  the  court  to  construe  the  statute  as 
we  find  It  and  for  the  legislature  to  amend 
the  statute  If  considered  unjust  Judgment 
affirmed. 

TYLS;b,  J.  (dlssenttaig).  I  am  not  able  to 
agree  with  the  majority  of  the  court  in  the 
disposition  of  this  case.  I  concede,  however, 
that  if  the  latter  part  of  section  1470  relates 
to  exempt  proporty,  the  debtor  is  «ndnded 
from  the  use  of  the  acthm  of  replevin;  but 
irtiether  It  does  relate  to  snch  propert7  or 
not  is  a  fair  Question  for  discussion.  The 
precise  question  has  never  before  been  con- 
sidered by  the  court  In  BnlUvan  v.  Davis, 
50  Vt  048,  and  in  Steele  v.  Lyford,  09  Vt 
280,  8  Atl.  796k  the  action  was  replevin  against 
officers  for  exempt  proper^  that  had  been 
taken  by  them  on  mesne  process,  as  in  this 
case.  But  both  cases  turned  upon  the  ques* 
tlon  whether  the  property,  in  the  circumstan- 
ces, was  exempt  No  snggesUon  vras  made 
by  counsel  for  the  defendant  In  either  cas* 
that  repterln  would  not  lie.  and  the  conrt 
did  not  consider  the  question.  In  the  former 
case,  counsel  for  the  plaintiff  seems  to  have 
made  the  point  In  his  brief  that  replevin  was 
the  proper  action. 

The  reasoning  of  the  court  in  Briggs  v. 
Gleasou,  29  Vt.  7S,  has  some  application  here, 
though  the  property  attached  was  not  ex- 
empt. In  that  case,  replevin  for  a  mare  was 
brought  by  the  defendant  In  the  salt  against 


1  The  omission.  If  one  there  was,  Is  supplted  by 
Acts  1888.  No.  41,  smsndfaig  V.  S.  1 147U. 
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tbe  attaclilng  officer,  upon  the  grounds  that 
the  officer  had  put  the  mare  Into  the  hands  of 
a  third  person,  who  cruelly  worked  and  treat- 
ed her,  tbongh  tbe  defendant,  who  was  the 
owner,  had  remonstrated  with  tbe  officer 
against  putting  the  animal  to  such  use.  The 
county  court  held  that  replerln  wonld  not 
lie,  though  the  act  of  the  officer  nuule  him  a 
trespasser  ab  Initio.  In  discussing  the  ques- 
tion whether  the  process  was  any  protection 
to  the  officer,  this  conrt  remarked:  "The 
whole  proceedings  nnder  tbe  process  Is  Justly 
regarded  as  mere  finesse,  and  the  shield  of  Its 
protection  Is  wholly  withdrawn,  and  tbe  offi- 
cer stands  a  naked  trespasser  from  the  be- 
ginning, tbe  same  precisely  as  If  be  had  never 
had  any  process;"  and  for  that  reason  tbe 
court  held  that  replevin  would  lie,  and  re- 
versed judgment  In  the  case  above  dted 
and  In  the  one  at  bar  the  process  was  lawful. 
My  point  Is  that  In  the  .latter  case  the  officer 
Is  without  the  protection  of  the  law  for  tak- 
ing property  which  the  law  has  declared  shall 
not  be  taken  for  debts,  tbe  same  as  In  the 
former,  where  the  property  was  attachable, 
bat  the  officer  put  It  to  an  unlawful  use. 

Tbe  anthorltles  are  smnewhat  In  conflict  tn 
respect  to  the  common-law  rule  upon  this 
subject  It  must  be  conceded  that  the  fact 
that  many  of  the  states  have  enacted  statates 
like  V.  S.  1  1470,  enabling  the  owner  of  prop- 
erty attached  upon  the  debt  of  another  person 
to  replevy  It,  shows  that  tiie  legislatures  of 
those  states  have  understood  that  chattels, 
when  attached,  were  In  the  custody  of  the 
law.  and  could  not  be  replevied  by  the  owner, 
though  a  stranger  to  tbe  suit  Parsons,  C.  J., 
said  In  nsley  v.  Stubbs,  5  Man.  280:  "But 
chattels  In  the  custody  of  the  law  cannot  at 
common  law  be  r^levled.  But,  If  the  goods 
are  wrongfully  taken  by  virtue  of  legal  pro- 
cess, the  remedy  of  the  owner  was  by  action 
of  trespass  or  trover  against  tbe  (fflcer;  for 
the  common  law  would  not  grant  process  to 
take  from  an  officer  chattels  whldi  he  bad 
taken  by  legal  process  already  Issned."  It  la 
so  held  In  Kellogg  v.  Cburchlll.  2  N.  H.  412, 
and  In  Smith  v.  Huntington.  8  N.  H.  76.  See 
notes  to  Kellogg  v.  Churchill.  9  Am.  Dec.  104. 
In  the  notes  to  Dunham  v.  Wycoft.  20  Am. 
Dec.  695,  Mr.  Freeman  quotes  from  an  article 
In  12  Am.  Jur.  106-108,  where  the  writer  con- 
tends that,  as  the  action  lies  for  a  tortious 
takhig  of  goods,  r^levtn  Is  the  proper  reme- 
dy at  common  law  against  an  officer  for  chat- 
tels wUidi  he  has  attached  or  seized  on  execu- 
tion, provided  the  plaintiff  In  replevin  be  not 
the  debtor.  Tbe  writer  says:  **An  oflScer  la 
not  Justified  in  tebslng  the  goods  of  a  stranger 
to  Oxe  solt  because  they  happen  to  be  found 
In  the  possession  of  the  defendant  In  mak- 
ing such  seizures,  he  does  not  obey  tbe  man- 
date at  his  writ  He  Is  a  wrongdoer  and  a 
trespasser,  and  Is  entitled  to  no  more  consid- 
eration than  If  the  goods  had  been  taken  from 
tbe  possession  of  a  stranger."  But  be  con- 
cedes that  the  nctlon  of  i^levln  ou^t  not  to 
be  ertendad  to  cases  wbmln  the  plaintiff  was 


the  defendant  In  execution.  In  tiilB  conces- 
sion Mr.  Freeman  does  not  concur,  and  mys: 
"It  does  not  harmonize  with  the  present  state 
of  the  law,  and  wlU  very  materially  cotifiict 
with  the  spirit,  and  thwart  the  objects,  of 
the  modem  exemption  statutes.  Oertainly  tbt 
defendant  ought  not  to  be  encouraged  In  nnj 
proceeding  tending  to  Impair  the  legltiniate 
effect  of  the  Judgment  or  of  the  writ  nnd«r 
which  the  officer  Is  acting.  But  the  sheriff, 
upon  a  demand  for  exemption  being  made, 
has  no  more  right  to  seize  property  exempt 
from  execution  than  to  take  tbe  chattels  of  a 
stranger  to  the  writ  ♦  •  •  Upon  prlnd- 
ples  of  policy,  certainly  the  debtor,  whose 
wearing  apparel  or  furniture  or  tools  are  hi- 
tended  by  law  to  be  exempt  from  seizure, 
ought  to  have  the  right  to  recover  them  si 
once.  If  unlawfully  seized,  instead  of  belog 
turned  over  to  an  action  of  trespass  or  case, 
or  some  other  equally  tedious  and  In^Bdeot 
common-law  remedy."  Mr.  Freeman  farther 
discusses  this  subject  In  his  notes  to  Van 
Dresor  v.  King,  75  Am.  Dec  643,  where,  after 
stating  that  there  are  autborltiea  np<Hi  bodi 
sides  of  tbe  question,  and  citing  several,  be 
says:  "The  rule  of  the  common  law.  that 
property  levied  on  under  execution  Is  in  ens- 
todla  legis;  and  cannot  therefore  be  replevied 
from  the  possesion  of  the  levying  officer,  his 
been  much  modified  In  many  states  by  sut 
utes  and  codea  of  procedure,  wlii<^  pMmli 
this  remedy  to  a  stranger  to  tbe  wiit  whose 
property  baa  been  levied  on,  and  in  man; 
states  to  the  execution  defendant  sOao,  whose 
exempt  property  has  been  tak^  And.  evm 
In  the  absence  ot  stAtntes  of  this  kind,  logic 
and  law  would  permit  this  remedy  to  Wt 
debtor."  In  his  notes  to  Carp«iter  t.  Innes. 
2S  Am.  St  Rep.  2S7,  he  says:  *mie  goiersl 
rule  may  now  be  stated  to  be  that  If  an  odl- 
cer,  either  by  mistake  or  design,  levies  oa 
goods  not  the  property  of  tbe  defendant  nam- 
ed In  his  writ  of  execntlMi  or  attatdimait  or 
U  the  property  for  any  reason  Is  not  UaMe  to 
be  taken  on  tbe  writ,  replevin  wUl  lie  against 
him  at  the  Instance  of  the  Injured  party,  no 
matter  from  whose  possession  tbe  goods  woe 
ao  taken.  This  rule  la  sustained  by  an  un- 
broken Une  of  authorl^  In  nearly  every  state 
of  the  Union,  with  the  notable  exc^rtlon  al- 
ready mentioned,"— referring  to  Eittredge  v. 
Holt  CS  N.  H.  621.  See  notea  to  PhOipa  v. 
Harriss,  10  Am.  Dee.  166.  2  OreeoL  Br.  S  860. 
says,  If  the  goods  of  a  ntnaga  to  tbe  process 
aro  taken,  he  may  replevy  them  from  the 
sheriff.  3  Kent.  Comm.  484.  note;  ao  Am.  A 
Bng.  Enc.  Law,  1041  et  seq.  The  court  In  Its 
opinion  In  duk  v.  Skbmer.  20  Jobna.  4B5. 
used  some  apt  Ulnstratlons  of  the  results  of  u 
holding  that  only  trespan  wonld  He:  "If 
I  leave  my  wateh  to  be  repaired,  or  my  borst* 
to  be  shod,  and  It  be  taken  on  a  fl.  fiL  agalns: 
the  watehmsker  or  blachsmltb,  shall  I  no; 
have  a  replevin?  If  the  owner  pat  Us  goods 
on  board  a  vessel  to  be  transported,  shall  be 
not  have  this  remedy.  If  tbey  ace  takm  on 
ezecntion  against  the  master  ot  Oa  Tcnsrl* 
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It  aeems  to  me  IndlmteoBable  for  the  dne  pro- 
tection of  personal  property.  In  many  canes 
It  would  be  mockery  to  say  to  the  owner, 
'Bring  an  action  of  trespass  or  trorer  against 
the  man  who  has  despoiled  you.'  Insolvency 
would  be  both  a  swihxI  and  a  shield  for  tres- 
passers. Besides,  there  are  many  cases  where 
the  possession  of  chattels  Is  of  more  value  to 
the  owner  than'  the  estimated  value  tn 
money." 

In  some  of  the  states  the  statute  provides 
that  the  debtor  may  replevy  aempted  prop- 
erty when  attached;  In  some  states  It  is  held 
that  be  Is  entitled  to  the  action  without  the 
enabling  act;  and  to  others,  that  he  Is  not 
See  notes  to  Kello^  v.  OhurchUI,  Donham  v. 
WycofT,  and  Van  Dresor  v.  King,  supra.  The 
general  rule  at  common  law  now  seems  to  be 
that  the  owner  of  goods  may  replevy  them 
from  an  officer  when  attached  by  a  third  per- 
son, and  upon  the  ground  that  property  taken 
wrongfully  Is  not  In  the  custody  of  the  law. 
It  would  be  absurd  to  hold  that.  If  the  goods 
of  A.  are  taken  upon  a  writ  against  0.,  either 
by  accident  or  design,  they  are  so  In  the  cus- 
tody of  the  law  that  the  owner  cannot  re- 
cover them;  that  he  must  submit  to  a  sale, 
and  hare  such  damages  as  he  may  be  able 
to  prove  In  an  action  of  trespass.  If  a  stran- 
ger to  the  suit  may  replevy  goods  wrongfully 
attached,  there  Is  greater  reason  for  holding 
that  goods  which  the  law  has  exempted  from 
attachment  may  be  replevied  by  the  owner 
when  taken  ap<Mi  a  writ  or  execution  against 
him.  Property  cannot  be  In  the  custody  of 
the  law  when  so  taken,  for  the  reason  that 
the  legislature  has  expressly  exempted  It 
from  attadiment,  Oilman  v.  WlUlams,  7 
Wis.  829,  was  an  action  of  replevin  for  ex- 
empted property;  and  It  was  held  that  "prop- 
erty is  In  the  custody  of  the  law  when  It 
tias  been  taken  and  Is  held  by  legal  process 
In  a  lawful  manner  and  for  a  lawful  pur- 
pose." The  court  said  with  reference  to  the 
goods  attached:  "But  bow  could  they  be  In 
the  custody  of  the  law  unless  the  deputy 
marshal  bad  a  lawful  right  to  take  them  Into 
bis  custody.  The  Idea  that  an  unlawful  cus- 
tody of  property  can  be  the  custody  of  the 
law  Is  aimply  absurd.  •  •  *  When  prop- 
erty is  lawfully  taken  by  virtue  of  legal  pro- 
cess. It  Is  in  the  custody  of  the  law,  and  not 
otherwise.  There  Is  no  such  thing  as  Illegal 
costody."  The  only  Just  rule  Is  that  prop- 
erty wrongfully  taken  by  an  officer  Is  not  In 
the  custody  of  the  law,— Is  not  under  attach- 
ment. It  Is  true  that  It  Is  sometimes  ques- 
tionable whether  the  debtor  la  entitled  by  his 
occupation  to  the  exemptim  of  certain  prop- 
erty, as,  for  Instance,  a  team,  and  whether 
property  la,  from  Its  nature,  exempt;  but  if 
It  appears  at  the  trial  of  the  replevin  suit  as 
in  this  case,  that  the  property  was  in  fact  ex- 
empt. It  would  seem  soffld^t  for  the  plaintiff 
to  maintain  his  action. 

By  the  Laws  ot  1797,  "cAe  cow  and  such 
snItaUe  im>arel,  bedding,  tocds,  arms,  and 
articles  ot  bonaeliold  fnmltnra  as  may  be  nec- 


essary for  upholding  life,"  were  exempt  from 
attachment  and  execution.  The  same  exemp- 
tion was  made  In  Slade's  Statutes  In  1^. 
Many  additions  were  made  by  the  legislature- 
to  the  list  of  exemptions  prior  to  and  in  the 
Revision  of  1839,  wherein  the  prorlslons  now 
contained  In  V.  8.  {  1470,  first  appeared  In 
our  laws.  Rev.  St.  c  30, 1 14.  It  seems  Im- 
probable that  when,  by  section  13,  c.  42,  Rev, 
St,  the  legislature  exempted  from  attachment 
certain  articles  as  necessary  for  upholding 
life.  In  another  chapter  It  intended  to  pre- 
clude the  debtor  from  the  right  to  replevy 
when  attached.  Such  a  construction  of  the 
statute  would  often  be  oppressive  to  the  debt- 
or, and  defeat  the  purpose  of  the  exemption 
laws.  It  was  consolingly  said  in  an  early 
case  that  the  debtor  might  purchase  his  prop- 
erty at  the  sherlfTs  sale;  but  In  the  mean- 
time he  might  be  deprived  of  necessary  cloth- 
ing or  furniture,  ot  provisions,  or  txxii»  to 
carry  on  his  trade,  or  valued  heiriooma,  and 
at  the  sale  be  obliged  to  pay  an  extortlcnate 
price  or  lose  them,  or  he  might  not  hare  the 
means  to  purchase  them  at  any  price.  Re- 
plevin under  section  1465  is  not  an  Independ- 
ent action,  but  is  a  mere  appendage  to  the 
original  suit  It  is  the  proceeding  for  the 
compulsory  receipt  of  property  attached,  and 
the  conditlMi  of  the  bond  is  that  it  shall  be 
returned  to  req;>ond  to  the  final  Judgment  if 
one  is  recovered  by  the  plalntifr  hi  the  ac- 
tion. Green  v.  Holden,  85  Vt  314;  Drlscoll 
V.  Place,  44  Vt  252.  Replevin  under  sec- 
tion 1470  is  an  adversary  suit  The  section 
is  broad  In  Its  aeope.  It  gives  every  owner 
and  every  one  entitled  to  the  possession  of 
goods  of  the  value  of  more  than  $20  the  right 
to  replevy  them  when  unlawfuDy  taken  or 
unlawfully  detained,  whldi  la  a  right  exist- 
ing at  common  law;  also,  any  person  who 
claims  goods,  except  the  defendant  In  the 
suit  or  the  debtor  in  the  execution,  may  re> 
plevy  them  when  attained  on  mesne  proces» 
ot  taken  in  execution.  I  admit  that  the  ex- 
ception ex<dude8  the  plaintiff  from  nuUntain- 
Ing  this  action  If  the  exempt  property  was 
taken  under  attachment  when  replevied,  but 
I  think  it  was  not  V.  S.  {  1805,  exempted  It 
from  attadiment  and  1  think  that  section 
1470  did  not  Intend  to  Include  and  has  no  ref- 
erence to  that  class  of  proper^  which,  by  a 
long  series  of  enactments  finally  embodied  In 
section  1806,  the  legislature  has  set  apart  for 
the  debtor  as  not  llaMe  for  his  debts  other 
than  those  contracted  In  the  purchase  of  the 
exempted  articles.  A  case  might  arise  where 
the  debtor,  being  In  possession  of  personal 
property  attached  upon  a  writ  issued  against 
him,  as  of  stock  uptHi  a  farm  or  goods  in  a 
store,  claims  that  he  Is  an  agent  or  bailee, 
and  not  the  owner.  Then  section  147V 
would  preclude  him  from  this  action  to  re- 
gain possession,  and  give  It  only  to  flw  al- 
leged owner;  but  that  is  not  the  present 
case.  It  was  an  unreasoning  adherence  to 
the  doctrine  of  cnstodla  legls  that  led  to  the 
eaclia  dedakHU  that  pnqwrtj  oonld  not  be 
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replevied  when  taken  by  an  officer  upon  a 
irrlt,  tbongb  exempt  by  law.  or  belooglng  to 
a  stranger  to  the  suit.  Quoting  the  language 
ot  the  court  In  OUnuu  v.  WUliams,  luiura: 
"The  exemption  laws  are  remedial  and  bwe- 
flcient  acta  of  b^BiSlation,  and  we  are  dla* 
IKiaed  to  glTe  ttaem  a  liberal  InterpretatlcMi, 
and  to  administer  them  In  the  benign  kqVM 
In  which  th^  were  enacted." 

THOMPSON,  concnre. 


BTOWB  T,  TOWN  OF  STOWS. 

CBopreme  Coort  of  Vermont  Chittenden. 
Aug.  6,  1808.) 
Taxation— SrjLTCTBe—W ABxixe  FOR  TowR  Hbbv- 

IBO— ScmCIBIfCT— VOLCKTART  PaTKBITT. 

1.  A  waraing  for  a  town  meeting  was,  **To 
■M  U  the  town  will  TOte  to  accept  the  provi- 
d«u  Of  Act  No.  9a  Laws  of  ISSi,  as  amend- 
ed bjr  Act  No.  6,  Laws  Of  1886,  relative  to  the 
collection  of  taxes;'*  and  the  town  voted  an 
acceptance.  In  the  words  of  the  warning.  Prior 
to  the  warning  the  snbetance  of  sacb  acts  was 
re-enacted  in  the  Vermont  Statutes,  and  the  acts 
themselves,  hj  section  6463,  repealed;  but  br 
section  6460  the  provisions  thereof,  so  far  as 
ther  were  the  same  as  existing  laws,  were  to 
be  construed  as  a  oontinaation  of  sach  laws, 
and  not  as  a  new  umctment.  HtU  tlut,  the  lat> 
ter  laws  being  a  continoaUoa  of  the  former, 
and  the  purpose  of  the  warning  beinf;  to  secnre 
the  vote  to  adopt  the  authorized  method  of  oo^ 
lecting  taxes,  the  desicnation  of  the  law  bj 
the  numbers  of  the  original  enactmenta  did  not 
mislead  the  voters  as  to  the  proposition  snbmlt- 
ted. 

2.  SabseQoent  to  the  statates  re-enacting 
such  laws,  a  wamins  was  given  for  a  town 
meeting.  To  see  if  the  town  wit!  vote  to  bc- 
cept  the  provisions  of  Act  No.  90,  Laws  of  1880, 
as  amended  bv  Act  No.  6,  Laws  of  1889,  rela- 
tive to  the  coUeetimi  ot  taxes;"  and  the  town 
voted  an  acceptance,  in  the  words  of  the  warn- 
ing. The  laws  of  1886  did  not  authorize  the 
ooTlection  of  a  town  school  tax.  as  did  snch 
statutes.  that  the  warning  directed  the 
attention  of  the  voters  to  the  existing  laws 
with  reasonable  certainty,  and  their  vote  an- 
thorized  the  collection  by  the  treasurer  of  all 
taxes  which  the  law  then  permitted  to  be  col- 
lected. 

8.  Where  a  party,  having  been  notified  by  the 
treasurer  that  his  taxes  must  be  paid  by  a  cer- 
tain time,  to  obtain  a  discount  allowed  by  law, 
and  save  the  cost  of  collection,  pays  such  taxes 
under  protest,  in  order  to  obtain  such  discount 
and  save  such  costs,  it  is  not  such  a  voluntary 
payment  as  will  preclude  a  recovery  of  the  tax- 
es so  paid,  if  iUegal. 

Exceptions  from  Ghlttoidea  connty  court; 
Rowdl,  Judge. 

Action  by  Haven  P.  Stowe  against  the 
town  of  Stowe.  There  was  a  JudgmeDt  for 
plaintiff,  and  defendant  excepts.  Exceptions 
overruled. 

The  action  was  brought  to  recover  money 
paid  by  the  plaintiff  to  the  defendant* s  treas- 
urer as  taxes  upon  the  list  of  1896.  The 
plaintifTs  evidence  tended  to  show  that  the 
list  against  blm  was  iUegal;  that  he  received 
notice  from  the  treasurer  tbat  the  taxes  must 
be  paid  on  or  before  October  L  1896,  to  ob- 
t^  the  discount,  and  save  costs  of  o^lec- 


tfon.  and  that.  If  not  paid  by  that  date,  a 
warrant  would  be  turned  against  all  deHa- 
quenta;  that  on  S^tember  S.  1806,  be  paid 
the  sum  of  (272.84  under  protest.  "w«th  res- 
ervation of  all  his  rights  to  oonteat  the  va- 
lidity of  the  taxea  in  vwy  partScnlar,**  ink- 
ing tbat  the  money  most  be  so  teoelTedL  If  at 
all,  and  received  from  the  treasure  a  receipt 
acknowledging  that  the  poymeot  wae.  made 
and  received  under  protest  The  otlier  ma- 
terial facts  are  i^giarait  from  the  (^inioa. 
At  the  dose  of  the  pbilntllTa  oTldeaoe  the 
defendant  moved  for  a  vvdlcL  The  mottoi 
was  overruled,  and.  the  defendant  not  deaii^ 
lug  to  go  to  the  Jury  on  any  question  of  fact 
a  verdict  waa  directed  for  the  plaintiff  for 
$277.07.  In  arriving  at  thia  sum  the  amount 
which  would  have  bem  a  legal  tax.  against 
the  plaintiff  upon  his  real  estate  In  Stowe 
was,  by  consent  of  the  pWntlff,  deducied 
from  the  whole  sum  paid  under  protett.  and 
to  the  balance  uh^  interest  was  added  aa  tiie 
parties  agreed  was  correct 

v.  A.  Bnllard  and  Seneca  Haa^ton.  for 
plahitlff.  L.  C.  Moody  and  Geo.  U.  Powers, 
for  defendant 

MUNSON,  J.  It  la  contended  first  that  tbe 
vote  of  the  defendant  town  gave  its  treasoier 
no  authority  In  ramect  to  tbe  tax  in  ques- 
tion. Tbe  warning  was.  *To  see  If  tiie  town 
wUl  vote  to  accept  the  provisiosa  of.  Act  No. 
90,  Laws  ot  1880,  as  aoModed  by  Act  No.  fi. 
Laws  of  1866k  relating  to  tbe  ooilectton  of 
taxes;"  and  the  town  viMed  an  acceptance. 
In  the  words  of  tbe  warning.  13k  dtfend- 
ant  claims  that  the  acts  named  in  tbe  wam- 
ing  and  vote  had  been  rqiealed  prior  to  tbe 
meeting,  so  that  no  valid  vote  could  be  pred- 
icated upon  tbem.  It  is  true  that  the  sub- 
stance of  those  acts  had  been  xe-enacted  in 
tbe  VCTiont  Statutes,  and  that  the  acts  them- 
selves  had  been  repeialed  by  section  5463  of 
that  revision.  But  by  section  5460  oC  tbe  re- 
vision It  was  enacted  that  the  provtsioBs 
thereof,  so  far  as  thc<r  were  the  aame  as  these 
of  existing  laws,  tiioold  be  constmed  as  a 
continuation  ot  soeh  laws,  sod  not  as  new 
enactments.  It  was  not  neoessaiy  liiat  an  en- 
tire act  ^ould  be  reproduced,  withtmt  altera- 
tion, to  bring  tbe  re<enactnent  witbin  this 
rule  of  coQi^cUon.  The  role  Is  cleariy  ap- 
plicable to  a  re-enactment  of  provisions  raf- 
flcientiy  ccmotlete  to  stand  Independently, 
even  though  a  broader  scope  be  given  tbem 
in  the  revision.  The  present  law  for  tbe  coi- 
lection  of  taxes  by  the  tressurer  la  to  be  re- 
garded as  a  continuation  of  the  old  law,  with 
amplifications.  Tbe  designation  of  the  law  by 
tbe  numbers  of  the  original  enactments  can- 
not have  misled  tbe  voters  aa  to  the  |mHK>- 
sltlon  to  be  submitted.  Tbe  purpose  of  the 
warning  was  to  secure  a  vote  to  adopt  a  cer- 
tain authorised  method  of  coUecting  taxes, 
and  the  vote  Is  to  be  treated  as  an  adt^tloD 
of  that  method. 

But  It  la  contended  further  that,  if  these 
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Acts  can  be  treated  as  In  force  at  the  time  of 
the  Tote,  they  conferred  no  authority  upon 
the  selectmen  to  deliver  the  town  school  tax 
to  the  treasurer,  for  the  reason  that  that  tax 
waa  not  known  to  the  law  of  18S6,  and  that 
the  act  of  that  year  limited  the  bills  which 
might  be  dellrered  to  the  treasnrer  to  those 
then  required  by  law.  If  the  warning  and 
Tote  were  held  to  refer  to  the  statute  In  its 
orlglual  form,  this  might  not  avail  the  de- 
fendant; for  statutes  applicable  to  a  class, 
but  containing  only  words  of  present  signifi- 
cance, are  sometimes  extended  over  things  of 
the  same  class  subsequently  created.  But, 
as  already  Indicated,  we  think  the  language 
employed  is  to  be  treated  as  an  Inaccurate, 
but  sufficient,  designation  of  the  statute  as 
enlarged.  The  warning  directed  the  attention 
of  the  voters  to  the  existing  law  with  rea- 
sonable certainty,  and  their  vote  must  b» 
beld  to  authorise  the  collection  by  the  treas- 
urer of  all  taxes  which  tiie  law  then  per* 
mitted  to  be  ao  collected. 

It  is  also  contended  that  the  payment  can- 
not be  recovered,  because  voluntarily  made. 
It  Is  true,  as  assumed  by  the  defendant,  that 
(be  payment  of  a  tax  under  protest  will  not 
save  the  right  of  recovery,  unless  such  pay- 
ment was  made  under  compulsion.  The  diffi- 
culty lies  Id  determining  what  the  law  re- 
gards as  compulsion,  and  In  working  from 
the  same  rule  the  courts  of  different  states 
bave  reached  diCTerent  results.   The  defend- 
ant cites  a  long  list  of  authorities  which,  If 
followed,  would  defeat  the  plalntifTs  claim; 
bat  they  cannot  be  followed  without  ovemil- 
tng  our  own  case  of  Allen  v.  Burlington,  45 
Vt.  202,  where  the  law  of  the  subject  was 
applied  to  payments  made  onder  this  system 
of  collection.    But  the  defendant  contends 
that  even  that  ease  will  not  Justify  a  re- 
covery in  this,  and  the  points  which  are 
claimed  to  distinguish  the  two  mast  be  care- 
fully examined.  The  special  act  under  which 
the  taxes  of  Burlington  were  collected  sub- 
jected the  delinquent  taxpayer  to  an  increas- 
ed payment,  arrived  at  by  adding  S  per  cent 
to  the  tax  aasessed.  Under  the  general  law 
now  in  force  the  payment  of  a  tax  within 
the  prescribed  time  entitles  the  taxpayer  to 
a  deduction  of  4  per  cent  It  Is  said  that  the 
first  law  placed  a  penalty  upon  the  one  who 
did  not  pay,  while  the  present  law  ^ves  a  re- 
ward to  the  one  who  does  pay.    But  we 
apprehend  that  the  two  provisions  are  of 
tbe  same  essence.    Under  the  present  sys- 
tem the  municipality  assesses  a  tax  larger 
than  Is  required,  upon  a  calculation  that  the 
payments  within  the  prescribed  time  will  be 
mfilclent  to  reduce  the  total  to  the  proper 
amount;  and  this  enables  It  to  put  the  In- 
dncement  in  the  form  of  a  deduction,  and 
stin  punish  the  delinquent.   The  purpose  and 
effect  of  the  law  are  to  make  those  who 
suffer  the  day  to  pass  pay  more  than  those 
who  do  not  and  this  is  all  that  Is  required  to 
bring  the  case  within  the  decision  cited.  But 
oor  attention  Is  called  to  the  fact  tbat  la 
41A.-66 


Allen  V.  Burlington  the  court  Inferred  from 
the  case  as  stated  that  the  time  of  grace  had 
about  expired  when  the  payment  was  made. 
In  this  case  the  time  allowed  would  have 
expired  October  Ist,  and  the  tax  was  paid 
September  5th.  But  the  payment  was  not 
made  until  attet  the  plaJntift  bad  been  noti- 
fied by  the  treasurer  that  bis  taxes  must  be 
paid  byOctober  Ist, to  obtain  the  discount  and 
save  costs  of  collection,  and  that  if  not  paid 
by  that  date,  a  warrant  wotdd  be  Issued 
against  him.  Whatever  the  court  in  Allen  v. 
Burlington  may  bave  thought  as  to  the  time 
left  before  the  warrant  could  issue.  It  was 
said  In  the  opinion  that  It  was  not  necessary 
that  the  plalntltF  should  have  beeo  In  danger 
of  an  Immediate  levy;  that  if  he  expected, 
and  had  a  right  to  expect  that  the  warrant 
would  issue  in  due  course,  and  collection  be 
enforced,  with  costs,  and  paid  because  of  that 
expectation,  be  woold  not  be  precluded  from 
recovery.  This  language  does  not  Imply  a 
necessl^  of  delaying  until  the  time  Is  aboot 
to  expire,  and  It  seems  unreasonable  to'xe- 
qulre  that  one  so  situated  wait  at  the  risk 
of  accident,  until  the  last  day,  In  order  to 
save  bis  right  But  If  an  earlier  payment  Is 
to  be  held  recoverable,  the  situation  admits 
of  no  other  definite  limitation  of  time  during 
the  running  of  the  notice;  and  It  seems  better 
to  make  the  right  depend  upon  the  purpose 
annotmced,  rather  than  upon  the  nearness  at 
the  danger.  We  are  aware  that  a  payment 
made  considerably  in  advance  of  the  time 
when  collection  could  be  enforced  may  be 
said  to  anticipate  an  evil  which  might  never 
be  Incurred,  if  the  payment  were  delayed. 
But  we  think  that  one  who  receives  a  notice 
like  that  above  recited  has  a  right  to  assnme 
that  the  town  means  what  It  says,  aod  act 
accordingly.  Judgment  affirmed. 


OWBN  V.  BROWN. 
BBOWN  V.  OWBN. 
(Snprene  Court  of  Vermont.  Orleans.  Aug.  2, 
1898.) 

AoTiOK  out  Nora— BoBDKS  OP  Proof— PoROBRT—' 
BxoBvnom  to  Cbarqb. 

1.  Where.  In  an  action  on  a  note,  the  maker 
pleads  payment  and  claims  the  right  to 'open 
and  doae^  he  aasomes  the  burden  throughoat 
the  trial]  and  plaintiff  having  shown  that  the 
payments  were  applied  on  another  note,  which 
defendant  claimed  to  be  a  forgery,  the  burden 
was  on  defendant  to  prove  the  fo^ry. 

2.  Where  a  note  came  into  the  hands  of 
payee,  and  the  payer  changed  the  date,  It  was 
forgery. 

3.  An  exception  that  a  charge  was  argomen- 
tative,  and  did  not  present  petitioners  cluims 
as  fully  as  the  opposing  party's,  is  too  gencml. 

Exceptions  from  Odeans  oonn^  court; 
Ross.  Chief  Judge. 

Action  by  Joseph  Owen  against  William  a 
Brown.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  excepts,  and  petitions  for 
a  new  trial.  Judgment  affirmed,  and  petition 
dismissed. 
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F.  W.  Baldwin  and  Jobn  Yonnff,  for  the 
plalntiflL  Bates,  May  &  SImonds.  tot  defend- 
aot 

THOMPSON.  J.  1.  The  case  of  Brown  t. 
Owen  IB  a  petition  for  a  new  trial,  and  heard 
with  Owen  T.  Brown.  The  last-named  caae 
ma  an  action  of  asanminlt,  to  recover  the 
amount  of  a  promlsaory  note  for  |200,  dated 
Norember  28,  1804,  and  itajable  to  bearer 
on  demand,  with  Interest  annually.  The  de- 
fendant pleaded  payment  and  tender.  Not 
harlng  pleaded  the  general  Issue,  he  claim- 
ed, and  was  given,  the  right  to  open  and 
close.  If  three  pigments  which  he  had  made 
to  the  plaintiff  were  to  be  applied  on  this 
DOte.  the  tender  was  sufficient  to  liquidate 
the  balance  of  the  note  and  costs,  to  the 
date  of  the  tender.  The  evidence  of  the 
plaintiff  tended  to  prore  that  Uiese  payments 
were  made  to  apply,  and  were  applied,  on  a 
note  which  he  held  against  the  defendant 
tor  9100,  dated  December  18.  1894,  and  pay- 
able to  the  plaintiff  or  bearer  on  demand, 
with  Interest  annually.  The  evideuce  of  the 
defendant  tended  to  prove  that  this  note 
for  $100  was  a  forgery,  and  without  consid- 
eration; and  the  evidence  of  the  plaintiff 
tended  to  prove  that  it  was  a  valid  note,  due 
and  owing  to  him  at  the  time  of  the  pay- 
ments In  question.  The  defendant  excepted 
to  the  refusal  of  the  court  below  to  instruct 
the  jury  that  the  n^nttfT  was  bound  to  es- 
tablish by  a  fair  balance  of  testimony  that 
this  note  for  |100  was  a  Talld  note.  The 
defendant,  1^  his  pleas,  and  availing  him- 
self of  tike  right  to  open  and  dose,  took  ap- 
on  himself  the  burden  of  proring  by  a  fair 
balance  of  proof  that  the  payments  were  In 
fact  made  to  apply  on  the  note  for  f 200,  or 
under  such  drcumstances  that  the  law  ap- 
plied them  there.  If  he  failed  to  do  this,  his 
tender  must  fall,  on  the  ground  tiiat  it  was 
tauuffldent  This  burden  rested  upon  tlie 
defendant  throughout  the  trial.  Tti9  claim 
and  evidence  of  the  plaintiff  In  respect  to  the 
note  for  |100,  and  the  application  of  the  pay- 
ments thereon,  dearly  met  the  Issue  which 
the  defendant  was  bound  to  establish  by  a 
fftlr  balance  of  proof  In  order  to  prevail; 
but,  because  It  so  met  the  case  of  the  defend- 
ant, It  did  not  shift  the  burden  of  proof  rest- 
ing upon  ttie  defendant  Terrybeny  t. 
Woods,  69  Vt  94,  37  AU.  346.  If  the  evi- 
dence of  the  platntlflF  In  respect  to  the  pay- 
ments having  been  made  on  the  note  for 
$100,  taken  In  connection  with  the  defend- 
ant's evidence  on  that  question,  had  left 
the  matter  so  tiiat  there  was  no  preponder- 
ance of  evidence  either  way,  the  plaintiff 
would  have  been  entitled  to  a  verdict  There 
was  no  error  In  the  refusal  to  charge  as  re- 
quested. 

2.  The  evidence  clearly  tended  to  prove 
that  if  the  note  for  $100  i&me  into  plaintiff's 
hands  In  fhe  manner  Indicated  by  the  de- 
fmdanlfs  evidence,  and  the  plaintiff  chan- 
ged the  date  from  1864  to  1804,  he  commit 


ted  the  crime  of  forgery  In  ao  doin^  and 
It  was  not  error  for  tha  court  below  to  so 
Instruct  the  Jury, 

8.  The  defendant  excepted  to  the  Charge 
of  the  court  as  argumentative,  and  not  pre- 
senting the  defendant's  claims  as  fully  as 
those  of  the  plaintiff.  This  exception  la  too 
genera]  to  avail  the  defendant,  were  argo- 
mentativeness  In  a  charge  a  ground  for  ex- 
ception, and  were  the  charge  open  to  the 
criticism  embodied  In  this  exception.  A 
careful  examination  of  the  diarge  dladoses 
that  It  Is  neither  argumentative  nor  unfair. 
Judgment  affirmed.  Petition  for  a  kew  trial 
dismissed,  with  costs  to  tlie  petitlonea. 


BLISS  V.  HOTT'S  BSTATB. 

(Supreme  Court  of  Yermoat   Franklin.  Aug. 

2,  1806.) 
ComRAOTs— Ql'B8tion  op  Fact. 
Where  the  gaestioa  was  whether  there  waa 
an  implied  contract  that  a  aliter  ihonld  be  paid 
tor  board,  care,  and  service*  fumished  bet 
brother,  it  was  one  of  fact  to  be  determined 
the  trior  or  referee,  and  not  by  the  court. 

Exceptions  from  Franklin  county  court; 
Munson,  Judge. 

Claim  by  8.  J.  Bllas  against  BoiJamlB 
Hoyfs  estate,  ^exo  was  a  Judgment  for 
plaintiff,  and  defendant  excopta.  Affirmed. 

The  Intestate  and  the  i^ntlff  were  broQk- 
er  and  sister.  In  1881  the  brother  went  ts 
live  with  the  sister,  and  so  continued  unto 
his  death,  in  1805.  There  was  no  express  con- 
tract Iwtween  them  at  the  time  relating  ts 
the  board,  care,  and  services  fumlahed  and 
performed  by  the  sister.  No  books  of  account 
or  charges  or  credlta  were  made  or  kept  be- 
tween them,  and  nothing  had  ever  be&x  paid 
by  the  intestate  by  money  or  snvices  or  oth- 
erwise. June  1,  1882,  the  Intestate  saffoed 
a  shock  of  paralysis,  and  thereafter  he  re- 
quired and  received  special  care  and  atten- 
tion. The  statute  of  limitations  was  oonoeded 
to  have  run  upon  all  except  the  alx  yean  next 
preceding  the  Inteatete's  death. 

Brtgham  &  Start  for  plaintiff.  Emmet  Mc- 
Feeters  and  Rostadt  ft  Lo^Un,  fbr  defi^- 
ant 

THOMPSON,  J.  From  all  the  evidence  and 
drcumstances  In  the  case,  the  referee  found 
there  was  an  Implied  promise  on  the  part  of 
Benjamin  Hoyt  the  Intestate,  In  bis  life^  to 
pay  the  plaintiff  tot  the  board  and  services 
for  which  she  seeks  to  recover  in  this  action. 
To  this  finding,  the  defendant  excepted  In 
the  court  below,  on  the  ground  that  the  ref- 
eree should  have  found  the  facts,  and  sub- 
mitted them  to  the  court  to  say  whether,  as 
a  matter  of  law.  they  constituted  an  im- 
plied promise.  This  Is  the  only  exception  tak- 
en to  this  finding  of  the  referee,  in  the  county 
court  and  the  only  exception  Uiereto  passe^ 
iq;Kin  by  that  court   Hence  toe  only  quea- 
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tlon  for  this  court  to  decide  is  vliettaa  sn 
Implied  contract  la  solely  a  question  of  law. 
to  be  detennlned  by  Uie  eonrt  on  tbe  tacts 
found,  or  a  question  ot  fact,  to  be  determin- 
ed by  tbe  trior  from  tbe  eTtdenc&  Tbe  terms 
"express  contract'  and  "contract  Implied  In 
fact"  are  used  to  Indicate,  not  a  distinction 
In  the  prlndides  of  contract,  but  a  dlffw* 
ence  In  tbe  cbaractw  of  the  evidence  by 
which  a  simple  contract  Is  proved.  The 
source  of  the  obligation  In  each  case  la  the 
IntHitlon  of  the  parties.  Keener.  Quasi  Cont 
6.  A  contract  Implied  In  fact  Is  Implied  only 
In  this:  that  It  Is  to  be  inferred  from  the  con- 
duct, acts,  or  relation  of  tbe  parties,  Instead 
of  being  Inferred  from  their  spoken  words. 
Johnson  t.  BaUroad  00.,  69  Vt  624.  88  AtL 
267. /'Such  a  contract  la  a  question  of  ftict, 
,  to  be  determined  by  the  trior  or  refereenind 
"^t  by  tiie  court  The  term  "contract  Im- 
plied In  law"  denotes,  not  the  erldoice  1^ 
which  a  lOalntifTs  dslm  Is  established,  but 
the  source  of  the  oUlgatlon.  Keener,  Quasi 
Cont.  6.  It  is  a  qnaal  contract,  created  by 
the  law,  without -the  intuit  of  the  parties, 
and  often  against  their  Intentlim.  This  is  Il- 
lustrated by  tiie  case  of  one  reoelTlng  money 
paid  him  by  mistake,  or  the  case  of  one  ob- 
taining money  fraudnl^tly*  In  dther  of 
which  cases  the  law  creates  a  i»omIse  on  his 
psrt  to  pay  the  money  to  the  party  tnm 
whom  It  was  obtained.  In  othor  words,  the 
law  In  sneh  %  case  treats  the  parties  Just  as 
If  there  were  a  promise  in  fact  to  pay.  The 
case  at  bar  doea  not  Involve  a  contract  Im- 
plied in  law.  bat  one  implied  In  Act  It  baa 
be«i  argued  that  the  evidence  does  not  tend 
to  support  thia  flnding  of  tbe  referee,  but  no 
exception  was  taken  to  it  on  this  ground,  and 
ttila  objection  cannot  now  be  made  in  this 
court  Judgment  affirmed,  and  to  ba  eerttfled 
to  probate  court 


8TATB  T.  LAWRENCB. 
{Supreme  Ooort  of  Vermont   Wtndior.  Aug. 
■   2,  1898.) 

AuAour  wrra  Ihtskt  to  MoaDaa— Bvidiiio»- 
OansB  or  Faoov— Dimbstiok  or  Coobt 

— CrtTODT  or  JUBT. 

1.  Defondant,  on  trial  for  ftosaultlng  with  In- 
lent  to  mnrder  a  jodBe  who  had  depriyed  him 
of  the  cnatixir  of  Itia  child  pendint;  an  appllca- 
1km  \tf  hia  wife  for  a  divorce,  and  with  whom 
tbe  child  was  stopping,  introduced  an  order  de- 
ujing  tbe  divorce  and  disaolviug'au  injuuction 
restraining  defendant  frtnn  interfering  with  tbe 
custody  of  hia  child,  to  ahow  that  he  htid  no  hos- 
tile intent,  but  was  after  his  diild.  To  justify 
his  belief  that  he  had  a  right  to  its  costody,  he 
offered  remarks  of  the  court,  made  in  giving  the 
t.nier,  that  the  wife  was  to  Wame  for  the  separa- 
ti[jn,  that  she  sboald  have  remained  with  her 
husband,  and  that  she  should  go  bacit,  and  help 
cure  for  the  child,  field,  that  the  offer  was  iaad- 
miauUe. 

2,  Where  an  order  of  court  offered  la  evi- 
dence contains  some  Inadmimible  matter,  the 
entire  order  is  properly  excluded. 

8.  In  a  prosecution  for  aasaalt  with  intent  to 
murder,  a  letter  from  defendant  that  "yourself 
end  [mvaeentlng  witness]  are  held  both  •  •  • 
Uable.  •  •  *  I  wiU  give  you  just  48  houra 


to  restore  mv  dilld,  •  •  •  and,  if  It  is  not 
done,  there  is  not  men  nor  Masons  enough  on 
this  earth  to  stop  It  till  I  get  my  just  dues  and 
2.000  dollars  damages.  TA»  will  run  till  Thara- 
day  night,"— it  admlBsible  to  ahow  a  hostile 
state  of  mind  towards  the  prosecuting  witness. 

4.  In  a  prosecntioQ  for  assault  with  intent  to 
murder,  where  defendant  claims  that  the  prose- 
cnting  witness  assumed  a  belligerent  attitude 
towards  defendant,  which  made  him  fear  an 
assault,  evidence  that  no  such  attitude  waa  as* 
somed  is  admissible  In  rebuttal,  although  it 
mi^ht  tend  to  strengthen  the  state's  case  In 
diief. 

6.  The  order  of  admission  of  evidence,  even 
In  criminal  cases,  Is  in  the  discretion  of  tbe 
court,  provided  defendant  has  an  opportunity  to 
meet  the  evidence  produced  against  him. 

6.  During  a  prosecution  for  a  felony,  not  cap- 
ital, the  jury  were  taken  to  church,  where  one 
of  the  jurors  was  taken  sick,  and  allowed  to  re- 
turn alone  to  the  hotel,  about  40  rods  distant 
He  was  joined  here  about  20  minutes  later  by 
the  rest  of  the  Jury.  He  testified  that  he  spoke 
to  no  one  and  was  addressed  by  no  one  during 
the  separation.  Htld  no  abuse  of  discretion  to 
refuse  to  set  adde  verdict  on  anch  ground. 

Thompaon,  J.,  Assenting. 

Bxceptiona  from  Windsor  county  court;  Ty- 
ler, Jndge. 

WUllam  Lawrence  was  fonnd  guilty  of  as- 
sault with  Intent  to  murder,  and  excepted. 
Ovomled,  and  Judgment  entered  on  verdict 

The  following  la  a  verbatim  copy  of  the 
offOr  referred  to  In  the  oplnkm  under  point 
1:  "The  Court:  Mr.  Bnright,  do  yon  equect 
to  show  any  facte  that  have  not  been  testified 
to  by  Mrs.  Lawrence?  Mr.  Snrlght:  Only  1^ 
tbe  boy,  Clifton,  about  that  The  Court:  We 
cannot  give  a  divorce  In  this  case.  Assnmlng 
all  Mrs.  Lawrence  says  to  be  true,  this  was 
not  nnta  after  she  left  him.  She  broke  op 
this  family  by  going  away.  We  do  not  regard 
it  aa  any  excuse,  because  she  could  not  get 
along,  to  break  np  tUs  famDy,  and  go  away. 
Whatever  he  did  afterwards  with  the  Child 
would  not  Justify  us  in  glvhig  hor  a  dlvoroe. 
Sie  sbould  have  stayed  there,  and  taken  care 
of  the  child.  They  all  testify  that  the  man 
did  the  beat  ba  could  With  the  means  he  had, 
and  she  had  no  reason  to  leave  because  of 
neglect  of  support  He  Is  not  a  ridi  man. 
He  was  evidentiy  doing  the  best  he  oould  to 
8upp<Ht  the  fiunlly.  and.  unless  yon  can  ahow 
the  relations  of  husband  and  vlfv  down  to 
tbe  time  ahe  left  different  to  what  has  ap- 
peared. It  la  (Hily  a  waste  of  time  to  go  on 
with  the  case.  These  parties  should  live  to- 
gether, and  she  should  go  back,  and  help  teke 
care  of  the  child.  He  has  done  what  he 
could,  and  there  have  been  dlstnibances  on 
account  of  this  boy.  Tlie  boy  Is  b^  enough 
to  teke  care  (tf  himself.  He  cannot  agree 
with  his  father,  and  should  go  and  take  can 
of  himself.  Bat  that  furnishes  no  excuse 
for  her  breaUng  iqi  the  Aunlly.  She  should 
go  back  home,  and  take  can  of  the  glrL  This 
father  la  alfocttonate  to  his  Child,  and  doubt- 
less she  Is  also.  That  appeared  In  the  jury 
case.  These  parties  should  go  back  and  Uve 
together,  to  take  can  of  the  little  giri.  We 
cannot  break  up  a  family  on  sncb  slim  evi- 
dence^ (To  Mr.  Lawrence):  An  you  willing 
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to  take  TOUT  wife  tuu^  and  tbe  ctifldT  Ur. 
lAwrence:  I  could  not  do  any  better  than  I 
have  before.  Tbe  trouble  la  Jealousy  with 
the  children.  The  Court:  Are  yon  willing 
to  go  and  do  as  yon  have  done?  Mr. 
Lawrence:  Certainly.  l%e  ConrL  We  do  not 
feel  Justified  In  granting  a  separation  here. 
There  Is  no  cause  shown.  Mr.  Knright: 
What  about  this  child  drifthv  «bout  from 
place  to  place?  Tbe  Court:  The  moUier 
should  go  borne,  and  take  care  of  her  child, 
miere  Is  no  occasion  for  eontlnnlng  the  In- 
junction on  tills  father  ta  r^ard  to  this  cbUd. 
It  Is  an  Improper  Interferoice,  and  an  on- 
warrantable  use  of  the  powers  of  the  court  of 
chancery.  Petition  dismissed,  and  Injnnctlon 
dlSBolved.*'  The  respondent  did  not  testify 
Oat  be  relied  on  the  remarks  of  the  court. 
Hie  letter  refbired  to  In  point  2  read  as  fol- 
lows: "Having  bad  all  the  notoriety  that  I 
care  for.  and  knowing  that  yourself,  Searer, 
Matham,  and  Thomas  axe  held  both  criminal- 
ly and  flnandally  liable  for  what  you  haTe 
done,  I  win  glTe  yon  Just  48  hours  to  restore 
my  child,  and  discharge  all  papers  connected 
with  her  and  me.  If  It  Is  not  done,  there  Is 
not  men  nor  Masons  enoivh  on  thia  earth  to 
stop  It  till  I  get  my  Just  dues  and  2,000  dol- 
lars damages.  This  wOl  run  till  Thursday 
night  8.'*  To  Its  admiaskm  tb»  respondent 
eacepted  on  the  ground  that  It  did  not  sug- 
gest any  Idea  of  dotatg  harm  to  SeaTer,  but 
had  reffeience  wholly  to  gaining  bis  rights 
hj  legal  proceedings. 

James  Q.  Harvey,  State's  Atty.  Frank 
Flumley.  tor  reqiondenL 

THOMPSON,  J.  Hie  re«pondent  was  con- 
Tinted  of  an  assault,  belilg  armed  with  a  dan- 
gerona  weapcn,  with  intent  to  murder  Thomas 
O.  Searer.  At  the  time  of  the  assault.  Beavar 
was  the  Judge  of  probate  for  the  district  of 
Hartford,  and  had  been  such  Judge  for  ser- 
eral  years  prior  thereto.  In  September,  1889, 
the  respondent  was  adjudged  by  Judge  Sear- 
er, as  probate  court,  to  be  an  onsuitaUe  per- 
son to  bare  the  care  and  custody  of  Us  minor 
dmd  Mabd,  and  one  J.  a  Bnright  was  ap- 
pointed  her  guardian.  In  January,  1887,  En- 
tight,  by  ^oceedlugs  in  chancny,  caused  the 
req^ondent  to  be  enjtrined  from  Interfering 
with  the  person  of  the  child  Mabel,  or  her 
care  and  custody  by  Bnright  as  her  guardian. 
In  Mandi,  1887,  the  wife  ci  the  re^KMident 
taoo^t  her  petition  i«alnst  him  for  a  dtvorce 
on  the  ground  of  intolerable  sererlty  and  cruel 
and  gross  neglect  and  rtfusal  to  snnmt,  he 
being  of  snffldoit  ability  to  suppwt  her;  and 
imyed  for  the  custody  of  the  children  This 
petition  was  returned  to  the  May  term  of 
Windsor  county  court  for  1887,  and  ou  bear- 
ing at  that  term  was  dismissed,  and  tbe  bi- 
]  unction  against  the  respondent  was  dlssolred 
by  the  chancellor  at  the  same  time  tbe  peti- 
tion was  dlamloed,  «4ik!h  was  Augost  18. 
1887.  Tin  flasault,  wbldi  was  made  by  Ahoot- 
ing,  occurred  the  28d  of  the  same  month.  The 


erUoice  on  tbe  part  of  the  state  tended  to 
prove  malice  and  premeditation  on  the  part  at 
the  respondent  to  commit  the  assault,  both 
bofore  and  at  the  time  It  was  made.  The  re- 
spondoit  waa  introduced  aa  a  witness  In  de- 
fense, and  his  testimony  tended  to  show  that 
immediately  after  bearing  the  decMon  of  the 
court  denying  the  divorce  and  ffissolTlng  the 
Injunction  be  made  an  unsuccessful  attempt  to 
obtain  his  child  applying  first  to  Miss  Jof, 
with  whom  the  diUd  was  boarded,  and  then  at 
Judge  Seanr's;  that  be  wu  there  inftirmed 
by  Judge  Sea  vet's  son  that  he  must  get  the 
courf  I  written  order,  and  present  It  to  Judge 
Searer,  If  be.  wanted  Us  Chfld;  that  he  ob* 
tamed  a  copy  ot  tbe  order  dlssolring  the  In- 
j  unction  the  evening  of  Augost  21st,  and  oo 
tbe  following  morning  came  to  tbe  rlUage  aft- 
er Habd,  going  flrst  to  Bflss  Joy's,  and  then, 
by  ber  direction,  to  Judge  Searo's^  wbUber 
the  chUd  had  gone  to  be  made  ready  far 
diurch  by  her  mother,  who  waa  tiiea  in  tiie 
onploy  of  Judge  Searer  as  a  domestle;  that 
he  was  there  for  no  other  purpose  and  with 
no  other  thouflAit  but  to  get  his  chUd.  and 
with  no  idea  or  thouj^t  that  Judge  Bearer 
would  refuse  Urn  Us  difld,  and  wboDy  with- 
out thought  or  purpose  of  doing  him  any 
harm;  that  Judge  Searer  ordered  him  to  levn 
his  house,  and  that  while  be  was  obeying  this 
order  Judge  Searer  followed  blm  out  upon 
the  porch,  and  assumed  such  a  belligerent  at- 
titude as  to  put  Um  In  fear  of  great  bodily 
harm,  and  that  thereupon  be  shot  him  in  self- 
defense. 

1.  Am  bearing  upon  the  dalm  of  the  respond- 
ent that  he  had  fun  faltta  that  the  child  would 
be  0ren  Um  on  presentatkm  of  the  order  of 
the  chancellor,  and  as  corrobotathig  his  po- 
sition as  to  his  understanding  that  he  had  a 
right  to  Us  child,  and  to  rebut  the  dalm  that 
he  was  at  Bearer's  at  the  time  of  tiie  assault 
for  an  Improper  purpose,  the  reipondent  of- 
fered in  evidence  the  remarks  made  by  the 
chancellor  in  open  court,  when  he  made  tbe 
order  dissolving  the  Injunction.  The  erldone 
tended  to  prove  that  the  re^ndent  while  is 
Bearer's  bouse.  Just  before  the  shooting,  pn>- 
duced  the  order  dlssdrlng  the  bdnnetlan,  and 
banded  it  to  Judge  Bearer,  who  read  It,  ud 
handed  it  back  to  him  with  the  remark  that 
the  respondent  must  see  Bnright  The  court 
below  admitted  In  eridoice  the  order  dlasi^- 
Ing  tbe  injunction,  but  excluded  the  remarks 
of  tbe  chancellor,  to  wfatdt  tbe  respondent  ex- 
cepted. A  nutjorlty  of  tbe  court  hold  ttnt  tbe 
offer  included  InadmlsalUe  mattw.  Hence, 
eren  If  it  toduded  that  wUdi  waa  admtalbH 
It  was  not  error  to  exdude  tbe  entire  offer. 

2.  The  letter  of  the  respondent  to  Bnri^ 
was  admissible,  as  It  tended  to  show  a  hos- 
tile state  of  mind  on  the  part  of  tin  re^ond- 
ent  towards  Judge  Searer. 

8.  Judge  Searer  denied  having  assumed  a 
benigsrrait  attitude  towards  the  respondent,  as 
clataned  by  blm  In  Us  testimony.  la  rebnttd 
it  was  clearly  admissible  to  diow  by  Judge 
Searer  that  he  bad  no  intention  of  making  an 
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a33aalt  upon  blm,  as  the  presence  or  absence 
of  such  an  Intent  bore  directly  upon  the  proba- 
bility of  whether  or  not  he  asaumed  the  atti- 
tude claimed  by  the  respondent  That  It  may 
Also  have  strengthened  the  case  made  by  the 
state  In  opening  did  not  render  It  Inadmissible 
In  rebuttal,  so  long  as  It  bad  a  tendency  to 
disprove  the  defense  set  up  by  the  respondent 
However,  were  It  not  strictly  In  rebuttal.  It 
cannot  be  said  that  It  was  error  to  admit  tt  at 
the  stage  of  the  trial  when  It  was  received, 
as  It  does  not  appear  that  It  was  not  admitted 
as  a  matter  of  discretion  by  the  trial  court 
The  order  of  evidence,  even  In  a  criminal  case, 
is  a  matter  resting  In  the  discretion  of  the 
trial  court,  provided  the  respondent  has  a  fair 
opportunity  to  meet  the  evidence  produced 
against  blm.  State  v.  Magoon.  60  Yt  S37. 

4.  While  the  case  was  on  trial,  the  Jury 
vrer^  kept  together  by  the  officer  in  charge. 
On  a  Sunday  morning  during  the  trial  he 
took  them,  at  their  request  to  the  mornhig 
service  of  the  Universalist  Church,  about  40 
rods  distant  from  the  hotel  where  they  were 
being  lodged.  Near  the  close  of  the  service, 
a  Juryman  became  suddenly  111,  so  that  it 
was  necessary  for  him  to  leave  the  church, 
tlie  officer  consenting,  supposing  that  he 
would  directly  return.  The  Juryman  remain- 
ad  a  few  minutes  on  the  porch,  and.  feeling 
no  better,  walked  directly  back  to  the  hotel 
alone,  and  went  Into  the  water-closet  of  the 
lioteL  As  be  came  out  of  the  water-doset. 
be  met  the  officer  with  tbe  other  11  Jurors, 
and  they  went  together  to  their  rooms.  After 
verdict  and  before  Judgment  and  sentence, 
the  respondent  moved  to  set  aside  the  verdict 
because  the  Jury  were  allowed  to  thus"  sep- 
arate. Upon  the  testimony  of  the  Juror  who 
separated  from  the  other  11,  the  trial  court 
found  that  the  separation  continued  from  20 
to  27  minutes,  and  tliat  the  Juror  spoke  to  no 
person,  and  that  no  person  spoke  to  him  dur- 
ing the  separation.  Uptm  the  foregoing  facts, 
the  court  below,  as  a  matter  of  discretion, 
overruled  this  motion,  to  which  ruling  the 
respondent  excepted,  and  he  was  allowed  an 
exception,  if  he  was  entitled  thereto  as  a 
matter  of  law.  This  exception  cannot  avail 
blm  \mlesg.  as  a  matter  of  law.  the  separation 
entitled  him  to  have  the  verdict  set  aside. 
The  rules  which  obtain  in  tbe  courts  of  Eng- 
land and  in  the  several  states  of  this  country 
as  to  when  and  how  far  the  Jury  in  a  crim- 
inal case  must  be  kept  together,  and  as  to 
tbe  effect  of  the  separation  with  or  without 
the  leave  of  the  court  are  by  no  means  nni- 
form.  In  some  of  the  states  a  very  liberal 
rule  is  applied  In  all  criminal  cases,  while  In 
others  the  doctrine  that  the  Jury  mast  be 
kept  together  In  all  such  cases  Is  very  strictly 
enforced.  In  others  again,  while  the  liberal 
rule  prevails  in  tbe  case  of  crimes  not  capital, 
tbe  practice  in  capital  cases  is  very  strict  In 
tbe  case  of  misdemeanors  It  Is  generally  con- 
ceded In  England  and  In  this  country  that  the 
courts  have  the  same  discretion  as  in  civil 
cases  BS  to  p«>rmlttlng  the  ivij  to  separate 


before  the  case  is  submitted  to  them  by  the 
charge  of  the  court  In  this  state  the  prac- 
tice has  been,  in  cases  of  misdemeanors,  to 
permit  the  Jury,  In  the  discretion  of  the  court, 
to  separate,  while  In  the  case  of  felonies  not 
capital  the  practice  has  not  been  uniform  In 
respect  to  permitting  the  Jury  to  separate 
after  they  were  sworn  for  the  case,  when  the 
respondent  consented  to  such  separation.  In 
capital  cases  no  separation  has  been  allowed. 
The  crime  with  which  the  respondent  Is 
charged  Is  a  felony  by  ststute,  but  not  capi- 
tal, y.  8.  iS  4918,  5166.  In  such  a  case,  undw 
the  circumstances  disclosed  In  tbe  case  at  bar, 
the  better  rule,  supported  by  tbe  weight  of 
reason  and  authority,  ts  that,  where  the  sepa- 
ration consists  of  the  temporary  absence  of  a 
single  Juror,  it  will  be  no  ground  for  setting 
aside  the  verdict  and  granting  a  new  trial, 
unless  there  are  other  circumstances  of  mis- 
conduct or  abuse.  The  conduct  of  such  a 
Juror  should  be  scrutinized  with  care,  and.  If 
anything  is  disclosed  showing  a  reasonable 
cause  to  believe  that  the  separation  of  the 
Jury  has  given  rise  to  any  Impro[>er  practice 
or  prejudicial  misconduct  the  verdict  should 
be  set  aside.  2  Thomp.  Trials.  S  2.'Mg.  and 
notes  thereto:  Profl.  Jury,  ||  S94,  395;  note 
to  McKinney  v.  People.  43  Am.  Dec.  75-87; 
note  to  Hilton  v.  Southwlck,  35  Am.  Dec.  25ft; 
1  Bish.  Cr.  Proc.  {1st  Ed.)  H  824,  825.  and 
notes,  and  note  6  to  section  823:  Com.  v. 
CoBtello,  128  Mass.  88;  People  v.  Douglass,  4 
Cow.  26;  State  v.  Camp.  23  Vt  6C1:  Downer 
V.  Baxter.  30  Vt  467;  State  v.  Cucuel.  81  N. 
J.  Law,  249.  It  Is  not  necessary  to  decide 
whether  the  court  has  the  discretionary  pow- 
er, in  criminal  trials  for  felonies  not  capital, 
to  permit  the  Jury  to  separate  before  the  case 
is  submitted  to  them.  Some  authorities  hold 
that  the  consent  of  the  respondent  to  such 
a  separation  does  not  prevent  a  mistrial  as 
result  of  it  if  the  court  does  not  have  the 
power  to  allow  It  without  such  consent  It 
is  urged  that  the  fact  that  tbe  respondent 
was  not  prejudiced  by  the  separation  of  the 
Jury  cannot  be  shown  by  the  testimony  of 
one  Juror  In  fault  The  rule  In  this  state  is 
that  the  testimony  of  Jurors  may  be  received 
to  exculpate  themselves  and  sustain  tbeir 
verdict.  Downer  v.  Baxter,  30  Vt  47B:  Clem- 
ent V.  Spear,  B6  Vt.  403;  Tarbell  v.  Tarbell, 
60  Vt.  486.  15  Atl.  104;  2  Thomp.  Trials.  I 
3623;  State  v.  Cucuel.  31  N.  J.  Law.  249.  No 
exception  was  taken  below  to  tbe  admlRsion 
of  this  testimony.  The  trial  court  having 
found  that  tbe  respondent  was  not  injured 
nor  in  any  way  prejudiced  by  the  separation 
of  the  Juror  from  tbe  other  members  of  the 
panel,  the  respondent  was  not  entitled,  as  a 
matter  of  law,  to  have  the  verdict  set  aside. 
The  court,  in  its  discretion,  might  have  set  it 
aside,  but  under  the  facts  found  the  exercise 
of  Its  discretion  in  denying  the  motion  was 
final,  and  no  exception  thereto  can  avail  tbe 
respondent.  Judgment  of  guilty  upon  tbe 
verdict  liet  sentence  be  pronounced,  and 
ececutlon  thereof  be  dime. 
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THOMPSON.  J.  (dlHentliig  u  to  point  1). 
The  dlBaoIntkm  of  the  InJunetloD  did  not  give 
tlw  mpondeDt  tbe  rlfht  to  the  cutody  of 
bla  eblld,  nor  affect  EDiighfa  rlghti  aa  her 
goardlan  under  the  decree  at  the  probate 
eoort  If  tbe  reepondwit,  mt  tbe  time  be 
vent  to  Judge  Seaver's  on  the  oceaakm  of  Ibe 
aaaanlt,  believed  that  hto  cblld  would  be  glV' 
en  to  blm  on  preaentatlon  of  tbe  order  of  the 
chancrtlor  dlsaolrhig  tbe  Injunction,  Uie  fact 
that  be  boneetlr  entertained  auch  belief 
would  baTe  a  tendency  to  rebut  tbe  <dalm  of 
tbe  state  that  he  went  there  with  the  mall- 
eloua  and  premeditated  puipoae  of  ahootlng 
and  killing  Judge  SeaTer.  Unless  he  under- 
stood that  the  order  gave  him  tbe  rigbt  to 
tlM  possession  of  tbe  child,  there  Is  no  dalm 
Ibat  he  could  have  understood  and  bellered 
that  the  child  would  then  be  surrendered  to 
blm.  Tbe  testimony  of  the  respondent  tend* 
ed  to  prove  that  be  understood  and  bellered 
such  to  be  tiie  effect  of  the  order,  but  It  does 
not  disclose  how  be  came  to  entertain  such 
undentandli^  and  belief,  except  what  he 
states  was  said  to  him  by  Judge  Seaver's  son 
about  getting  a  copy  of  the  order.  Nothing 
In  tbe  order  Itself  disclosed  that  such  was  Its 
effect  and  such  was  not  Its  legal  efFect 
Anything  that  had  come  to  bis  knowledge 
prior  to  the  shooting,  likely  to  cause  such 
an  understanding  on  his  part,  bore  directly 
apcm  the  probability  of  whether  he  In  fact 
understood  the  effect  of  the  order  to  be  aa 
he  claimed  In  this  respect,  and  was  admis- 
sible. In  the  remarks  offered  It  was  said 
that  the  respondent  and  his  wife  should  live 
together,  and  she  should  go  back,  and  help 
take  care  of  the  child;  that  the  wife  should 
go  back  borne,  and  take  care  of  the  gTri  The 
respondent  Is  asked  by  the  court:  "Are  yon 
wllling  to  take  your  wife  back,  and  tbe 
child?"  and  he  replied:  "I  could  not  do  any 
better  than  I  hare  before.  Tbe  trouble  Is 
Jralousy  with  the  cfalldren.**  The  court  tiien 
asked  blm.  "Are  you  witling  to  go  and  do  aa 
you  have  done?"  and  he  replied.  "Cert^nly.** 
Thereupon  the  following  colloquy  occurred 
between  Mr.  Enrlght  and  the  court:  "Mr. 
Etarlght:  What  about  this  child  drifting 
about  from  place  to  place?  Oonrt:  The 
mother  should  go  home,  and  take  care  of  her 
child."  Immediately  after  this  remark  by 
the  court,  tbe  petition  for  a  divorce  was  dis- 
missed, and  the  Injunctlw  dlsaolTed.  The 
evidence  tended  to  show  Ibat  Immediately 
after  the  dismissal  of  the  petition  and  tbe 
dissolution  of  the  Injunctlou  the  respondent 
said  to  her  guardian.  Mr.  Eurtght,  "Xow  I 
want  my  child."  and  Skulght  replied,  "I  have 
nothing  to  do  with  her."  The  state  seeks  to 
sustain  tbe  ruling  of  tbe  court  bdow  In  ez- 
dudlng  the  remarks  so  offered,  on  tbe  ground 
that  they  were  no  part  of  the  record,  and 
had  no  more  legal  effect  Uian  If  made 
some  other  person,  and  tiiat  13n  respondent 
had  no  right  to  pnt  upon  them  the  construe- 
tkm  he  claims  he  did.  The  question  Is  not 
wlwther  the  remarks  were  extraJu^Udal,  nor 


whetber  tbey  ought  to  have  been  eoostraed 
differently  than  the  respondent  claims  to  have 
done,  bnt  whetber  they  might  have  been  and 
were  understood  by  the  reqwndent  in  sodi 
a  way  as  to  cause  him  to  understand  that 
the  dissolution  of  tbe  Injuncthm  entitled  him 
to  the  possession  of  his  chlkL  We  tbfaik  the 
remarks,  tai  view  of  the  circumstance  under 
whldi  they  -wete  made,  might  fairly  ^ve  him 
at  tbaX  time  to  understand  Ibat  the  effect  of 
the  order  was  aa  claimed  by  him;  and  what 
occurred  between  Um  and  Enrl^  In  that  coo- 
nectlon  In  respect  to  the  child  tea6a  to  diow 
that  from  what  was  then  said  by  tbe  court 
he  then  understood  the  effect  of  ttie  <Hder 
to  be  as  dalmed  by  blm  on  trlaL  The  en- 
tire remarks  offered  tended  to  convey  the 
Idea  that  the  respondrat  bad  been  In  the 
right  In  respect  to  his  wife  and  tills  diild 
from  the  beginning  of  his  domestic  troubles. 
That  part  thereof  preceding  what  I  have 
quoted  the  majority  of  the  court  bold  to  be 
Inadmlaslble.  It  seems  to  me  that  ttala  la  too 
narrow  a  construction  et  the  offer.  That 
part  preceding  what  I  bave  quoted  tended  to 
characterise  and  give  added  force  to  what 
followed,  and  the  remarta,  taken  as  a  whole, 
must  have  conveyed  tbe  Idea  to  tbe  mpond- 
ent  that  the  child  was  to  go  bade  bome.  and 
therefore  that  he  was  entitled  to  tbe  posses- 
sion of  her  from  that  time  forttt.  I  would 
h<Ai  that  It  was  error  to  ezdude  tBe  evi- 
dence embraced  In  tills  vBer,  and  reverse  the 
judgment,  set  aside  the  verdict,  and  remand 
for  a  new  trlaL 


STATB  T.  THERIAULT. 
(Supreme  Court  of  Vermont.    July  20,  189S.) 
FuH— Stookimg  Stream»— Fish  Couxiasio3»BS— 

COKBTITDTIONAL  JjAW— TA.RIXG  PSOP- 
SKTT— POLICR  RBein.ATIO!re. 

V.  8.  i  4568,  proridlDfT  for  the  stocking  of 
R  Donbostable  stream  vitb  fish  by  the  commis- 
sioners, and  prohibiting  fiBhinr  therein  for  tbres 
years,  is  not  onconstitutlonai.  as  a  taking  of 

Rrtvate  property,  as  aicalnat  the  owner  of  the 
ind  over  which  the  stream  flows,  without  com- 
pensatioa.  as  proTided  by  Const,  art  2,  e.  1.  but 
u  a  regulation  of  his  right  to  Gsb,  onder  chap- 
ter 2.  I  40.  friving  tbe  Inbabitanta  the  rifrht  to 
fish  in  all  waters  not  private  property  under 
proper  regulations,  and  an  exerdse  of  the  ri^bt 
of  regulating  the  Internal  polioe,  under  artidt 
6,  c.  1. 
Thompson,  J.,  dissenting. 

Exceptions  from  city  court  of  MonQ>eIler. 

One  Tberlault  was  arrested  for  Illegal  Ash- 
ing. A  demurrer  to  tbe  complahit  waa  over- 
ruled, and  he  excepts.  Affirmed. 

F.  A.  Howland.  State's  Atty.,  and  F.  L. 
Fish,  for  the  State.  John  H.  Benter,  for  re- 
spondent 

ROSS.  O.  7.  The  respondent  excepted  to 
the  judgment  of  the  city  court  of  the  cl^  of 
Montpeller.  holding,  on  demurrer,  the  com- 
plaint of  the  state's  attorney  sufficient  Tbe 
com^lnt  is  la  three  counts;   They  all 
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diarge  lUia  vlfii  IHegallT  flsblsg  In  a  stzeam 
known  as  "Hale's  Brook,"  on  land  owned  by 
George  Hale.  In  Oie  eonnty  of  Washington, 
which  brook  flows  Into  the  Wlnooskl  river, 
a  boatable  stream.  Each  count  alleges  that 
the  brook  had  been  stocked  with  trout  by 
the  fish  and  game  commissioners,  and  dnly 
posted  and  odrertlsed,  agreeably  to  V.  B.  | 
4068.  The  first  count  alleges  that  this  was 
diHie  wlOi  the  consent  of  Oeorge  Hale,  the 
owner  ttf  the  land  arm  which  the  brook 
flows.  The  other  two  counts  do  not  allege 
any  such  cmsmt  V.  B.  S  4668,  reads: 
**When  the  flsh  and  game  commlssloDera 
place  flsb  In  a  pond  or  stream,  they  may  pro- 
hibit flshlng  therein,  or  In  spedfled  portions 
thereof,  for  a  period  not  exceeding  three 
years,  by  posting  notices  to  that  effect  con- 
Stplcnonsly  upon  the  banks  thereof,  and  pnb- 
Ushlng  such  notice  three  weeks  snccesslTely 
In  a  newspajjier  published  In  tlie  county 
where  such  waters  are  located;  If  a  person 
flahes,  or  attempto  to  flsh.  In  such  waters 
within  the  time  spedfled,  he  shall  be  fined 
fifty  dollars,  If  prosecutton  Is  onnmenced 
within  six  months  after  the  offCTse  Is  com- 
mltted.**  y.  S.  S  4667,  reads:  *^ater8 
stocked  by  the  fish  and  game  commissioners 
■ball  tbereaftor  be  treated  as  public  watws, 
but  any  person  who  might  oUwrwtse  make 
the  same  a  private  preaerre  or  posted  wa^ 
tBrs,maydo  so  at  the  expiration  of  five  years 
from  the  date  of  filing,  with  the  flsh  and 
game  oommissloners,  a  written  notice  of  his 
intention  so  to  do."  By  V.  S.  S  466Q,  the  flsh 
and  game  commissioners  are  authorized,  at 
the  expense  of  the  stote,  among  other  things, 
to  introduce  trout,  shad,  salmon,  and  othor 
good  varieties  of  fish  into  such  streams, 
lakes,  and  ponds  within  the  state,  not  pri- 
vate preserves  or  posted  wat«»,  as  they 
deem  suitable  to  the  successful  cultivation 
of  fish.  T.  a  I  4B62.  defines  "private  pre* 
wexn,*'  **poBted  waters,"  and  **pubUc  wa- 
ters,"  as  follows:  "Private  preserve;  a  nat- 
oral  pond,  off  not  more  than  twenty  acres, 
bdongbig  to  a  common  owner,  or  any  arti- 
ficial pond  made  solely  for  the  purpose  of 
lUb  culture."  "Posted  waters;  all  waters 
on  lands  posted  as  provided  In  this  chapter." 
'•Public  waters;  all  waters  of  which  tbe 
state  has  jurisdiction,  except  private  pre- 
serves and  posted  waters."  Elsewhere  In 
the  same  chapter  it  Is  provided  that  the  own- 
er or  occupant  of  inclosed  or  cultivated  land 
may,  by  posting  notices  as  thereby  required, 
prohibit  shooting,  trapping,  or  flshlng  there- 
on, under  a  prescribed  penalty.  These  are 
the  main  provlslonB  of  tbe  stetute  bearing 
iqwn  the  section  brought  under  considera- 
tlott.  There  are  provisions  esteblishing  a 
**close  seasra"  for  bunting  and  fishing,  or  a 
time  In  the  year  when  aU  persona  are  pro- 
hibited ftom  hunting  and  flshlng,  and  also 
regulating  the  manner  and  means  by  which 
hunting  and  flshing  shall  be  prosecuted  In  the 
opeai  season.  Thesa  stetutes  exiwess  the  leg- 
Islative  will  regulating  the  rights  of  riparian 


owners  In  legaid  to  taking  fldi  from  a  Ofsn- 
mon  stream,  and  make  the  fish  and  giune 
onnmlssloners  offlcem  to  cany  that  will  Into 
oxecntlon.  This  Is  shown  1^  the  deddons 
hereinafter  dted,  and  by  aU  authoiltleB.  The 
rsspond<mt  does  not  contend  otherwise. 

The  respondent  contttids  that  V.  S.  I  4568, 
Is  nnconstitntional,  in  that  it  deprives  the  own- 
er of  tbe  land  over  whkta  the  \xno3t  fiom  of 
his  exduslve  right  to  catch  fldi  tiiereto  for 
the  period  of  three  years,  and  then  makes 
them  pubUc  waters  for  at  least  five  years 
longer,  without  compensatkm.  This  Is  his 
only  contention.  Without  considering  wheth- 
er the  respondent,  behig  a  stranger  to  the 
right  to  fish  in  tills  broolc,  can  raise  this  ques- 
tion, we  will  pass  to  the  consideration  of  tlia 
broader  question,  which  alone  has  been  ar> 
gued,  whether  the  stetoto  Is  nnconstitntional 
as  regards  the  owner  ot  the  soil,  to  whom  the 
right  to  flab  attaches.  There  can  be  no  doubt 
that  If  this  deprlvatkm  of  the  ownw  of  tbe 
soil  over  which  the  Inook  flows  of  the  r^t 
to  fish  in  it,  for  the  time  specified.  Is  the  tak- 
ing of  private  property  for  public  use^  tbe  law 
must,  as  to  hhn,  be  held  unconstitntlonaL 
ArUde  2,  c.  1,  of  the  consUtutkm  of  Verm<mt, 
provides:  "That  private  propwty  ou^t  to  be 
subservient  to  pnhllc  uses  when  necessity  re- 
quires It,  nevertheless,  when  any  person's 
property  Is  takoi  for  the  use  of  the  public^ 
the  owner  ought  to  recdve  an  equivalent  to 
money."  If  the  act  infringes  this  consti- 
tutional provision,  the  legislature  had  no  au- 
thority to  enact  it,  and  It  Is  without  legal 
validity.  But  this  provlston  of  the  oonstito- 
tlon  must  be  read  In  connection  wllh  Its  other 
provisions,  and  espedally  must  be  considered 
with  artide  &,  c.  1.  of  tlie  constitution  of  Vw- 
moot,  which  declares:  "That  the  people  of 
this  stete  by  their  legal  repreeentetives  have 
tbe  sole.  Inherent,  and  exduslve  right  of  gov- 
erning and  regulating  the  internal  police  of 
the  same;"  and  section  40  of  chapter  2  of  the 
constitution  of  Vermont,  resdlng:  "The  lnhat>- 
Itants  of  this  state  shall  liave  liberty  to  sea- 
sonable times,  to  hunt  and  fowl  on  the  lands 
they  hold,  and  on  other  lands  not  enctMed; 
and  to  like  manner  to  flsh  to  all  boatoble  and 
other  waters  (not  private  property)  under 
xnx»per  regulations  to  be  hereafter  made  and 
provided  by  tbe  general  assembly."  Uenoe 
tbe  question  for  consideration  Is  whether  the 
act  ot  the  flsh  and  game  oommlsdoners,  defi- 
nitely and  specifically  authorised  and  perform- 
ed by  and  under  V.  S.  1 4608,  Is  a  taking  of  a 
right  bdonging  to  the  owner  of  the  land  over 
which  the  brook  flows,  tor  the  use  of  the  pub- 
lic; or  whether  It  Is  a  regulation  of  his  use 
of  that  right,  under  section  40  of  chapter  2  of 
the  constitotion  of  Vermont,  and  an  exercise  of 
the  right  of  govemtog  and  regulating  the  lh< 
temal  police  ct  the  people  of  the  stete,  reserv- 
ed to  thdr  rqitresentotives  by  artide  6,  diap- 
ter  1,  of  the  constitotion  of  VermonL 

In  considering  tlUs  question,  it  is  necessary 
to  keep  In  mind  the  nature  of  tbe  right  and 
«f  tbs  property  out  ot  which  St  arisen  Iha 
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to  tBke  llih  ttom  Homing  watm»  not 
beatable,  in  thli  state,  pertains  sotel/  to 
the  owner  of  the  land  timragb  whlcb  swdi 
waters  flow.  It  pertahu  to  sncb  owner  per- 
MHiallj,  and  is  his  private  right;  bnt  he 
does  not  own  sudi  flowiiyr  water,  and  only 
has  the  right  properly  to  vm  it  whfle  on  its 
passage.  He  can  use  It  In  a  reasoniUite 
manner  for  domestic  purposes,  for  creating 
power,  and  for  taking  fish  therefrom.  He 
arast  not  divert  It  from  Its  conrse,  nor  pol* 
Inte  It,  but  leave  It  so  that  the  landowners 
«  the  stream  above  snd  below  him  can  en- 
tbelr  foil  like  nse  of  the  water,  and, 
among  these,  the  right  to  take  fish  from 
tbB  stream.  This  right  implies  and  carries 
with  it  the  common  right  to  have  fl^  Inhab- 
it and  spawn  In  the  stream.  For  tills  pur- 
pose^ they  must  have  a  common  passageway 
ta  and  from  tbelr  spawning  and  feeding 
^onnds.  Fish  themselTes  are  fene  natune 
— ttie  common  property  of  the  pnbllc,  or  of 
t2ie  state— in  this  country.  From  this  com- 
mon property,  the  owner  of  the  soil  orer 
which  the  nonboatable  stream  flows  has 
the  right  to  appropriate  such  as  be  nuv 
capture  and  retain;  but  thta  right  of  cap- 
ture and  appropriation  la  snt^t  to  regnla- 
tjon  and  control  by  the  representatives  at 
the  people,  so  that  there  shall  continue  to 
be  a  common  property.  The  preserratlMi 
of  Xlie  common  property,  and  Its  Increase  by 
the  introduction  of  new  and  better  species 
9t  flA,  are  not  a  taking  away  of  the  rigbt  of 
the  owner  of  laud  on  the  stream  to  ivprofoi- 
ato  tbneftom,  but  a  presemtlon  or  enlarge- 
ment of  such  right  The  state— the  repre- 
sentative of  the  people,  the  common  ownw 
nt  all  thlngB  ferae  natnrse— not  only  has  the 
right,  but  is  under  a  duty,  to  reserve  and 
Inerease  such  common  ^poty.  Soch  Is  de- 
dared  to  be  the  duty  of  the  represoitatlTes 
of  the  people  In  the  artldes  and  8ectl<«8  of 
the  constitution  ot  Vemumt  referred  to. 
Such,  also,  was  the  common-law  view  of 
the  nature  of  the  righto  of  persons  in 
streams  and  In  animals  ferm  natune.  Says 
Mr.  Justice  Blackstone,  In  his  Commentaries 
(book  2,  p.  14):  "But,  after  all.  there  are 
some  few  things,  which,  notwithstanding  the 
^neral  Introduction  and  continuance  of 
property,  must  stUl  unavoidably  remato 
common,  being  such  wherein  nothing  bnt 
an  usnfrnctnary  property  Is  capable  of  being 
had;  and  therefore  they  still  belong  to  the 
first  occupant,  during  the  time  he  holds  pos- 
session of  them,  and  no  longer.  Such  (among 
others)  are  the  elements  of  light,  air,  and 
water,  which  a  man  may  occupy  by  means 
of  his  windows,  his  gardens,  his  mllhi,  and 
other  convenluices.  Such,  also,  are  the  gen- 
erally of  those  animals  which  are  said  to  be 
fens  naturae,  or  of  a  wild  and  untamable 
disposition,  which  any  man  may  seise  upon 
and  keep  tor  his  own  use  or  pleasure.  AD 
these  things,  so  long  as  they  remain  in  poa- 
aesslon,  every  man  has  a  right  to  enjoy 
without  disturbance;  but  if  once  tb^  escape 


ttom  his  custody,  or  he  voluntarily  aban- 
dons the  nse  of  them,  th^  rettun  to  the 
common  stock,  and  any  man  elae  taaa  an 
equal  right  to  selM  and  enjoy  them  after^ 
warda^  The  same  writOT  tieato  more  foUy 
of  this  dass  of  common  property,  and  of  One 
rights  of  Individuals  therein,  in  diapter  2S 
of  the  same  book,  and  there  li^  dovm  the 
Iirinclple  that  an  individual  may  acquire  or 
have  a  qualified  property  In  such  animala. 
among  which  fish  are  dassed,  either  because 
of  his  Industry  to  capturing  and  retaining 
them,  or  on  account  of  thdr  Inability,  tat 
the  time  being,  to  escape  from  his  xnemlses 
or  control;  like  young  game  Mrds  wblle  to 
the  nest,  or  <m  account  of  bla  special  right 
or  privilege  of  capturing  and  kllUng  than, 
to  e»dnsIon  of  other  persona  nils  totter 
right  does  not  exist  to  this  country,  except 
as  limited  ownerdilp  of  ttie  idace  from 
which  th^  are  taken,  and  the  ilglit  to  ex- 
dude  othm  thmfroDL 

Not  a  dedslon  to  this  country,  state  at  na- 
tltmal,  baa  been  brought  to  our  atbentton  by 
the  respondent,  sux  by  quite  an  extensive 
examlnatton  of  such  cases,  whldi  holds  that 
auch  acta  of  the  state  legislature.  In  regard 
to  this  class  of  property,  and  to  restraint  ei 
the  right  <a  the  riparian  ownw  to  take  and 
appropriate  fish  therefrom,  are  uneonatHn- 
tlonal.  Th^  hare  unUrarmly  been  hdd  to 
b^  not  a  taking  of  printe  iHt^erty  <w  pri- 
vate righto  for  public  ose,  for  whldi  eom- 
pensatlon  must  be  made,  bnt  an  eacnclae  of 
the  police  power  of  the  state  to  prcacrve  or 
Increase  a  common  j^perty,  and  to  regulate 
the  right  to  capture  and  appro^late  there- 
from, so  as  to  preserve  and  increase  the 
common  property,  or,  at  least;  to  prevent 
tto  dtnrinntlon  or  destruction.  Many  caaea 
mli^t  be  dted  to  suppcnt  of  what  haa  thus 
far  been  said.  I  quote  from  bnt  a  few.  la 
Fetera  v.  State  l^taau  Snpb)  86  8.  W.  890; 
the  platotUf  to  error  owned  a  tract  of  land 
covowd  water,  from  which  he  alone  had 
the  right  to  take  fish.  The  water  waa  not 
a  stream  through  which  otiier  riparian  own- 
ws  had  the  right  to  have  fish  pass  to  and 
from  thdr  feeding  and  spawning  groonda 
An  act  Umlttog  his  right  to  take  fish  there- 
from only  with  rod  or  Una  was  held  con- 
Btttntlonal,  flie  court  saying:  *'Flsh  In 
streams  or  bodies  of  water  have  always 
hem  daraed  by  the  common  law  aa  tent 
natnne,  In  which  the  riparian  proprietor  or 
owner  of  the  soil  covered  by  the  water,  even 
though  be  may  have  the  sole  and  nduslvp 
right  of  flshtog  In  said  waters,  has,  at  best 
but  a  qualified  property,  whlcb  can  he  ren- 
dered absolute  only  by  their  actual  capture, 
and  irhich  Is  iriwlly  devested  the  moment 
the  fish  escape  to  other  watnrs.  2  BL  Comm. 
892;  People  v.  Bridges,  142  lU.  80,  81  N.  K 
115.  But,  to  addition,  the  power  of  the  leg- 
islature to  enact  laws  for  the  protectlcm  and 
preservation  of  game  to  the  forest  and  fish 
to  the  waters,  of  the  state,  has  beoi  so  frs 
qnently  ezerdsed,  and,  when  challenged  on 
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constitutional  grovnda,  taaa  been  to  uniform- 
ly maintained,  that  the  qnestion  baa  now 
passed  beyond  debate.  Maney  v.  State,  6 
L«a,  218;  Lawton  r.  Steele,  1S2  T7.  8.  188, 
14  Sup.  Ct  489;  Magner  v.  People,  97  Ul. 
320;  People  r.  Bridges,  supra;  Tied.  PoL 
Powers,  it  12S.  127."  See,  also.  State  y. 
MroslDSkl  (Minn.)  61  N.  W.  500;  State  t. 
I^wls  (Ind.  Snp.)  88  N.  B.  1024;  Ex  parte 
Maler  (Cal.)  42  Am.  St  Sep.  129,  and  note 
<B.  c.  37  Pac.  402);  "Pish  and  FlBherleB,"  7 
Am.  &  Eng.  Enc.  Law,  23;  State  t.  Roberts, 
EO  N.  H.  256;  Clnb  t.  Mather,  68  Vt  388,  35 
AtL  323;  Drew  v.  HUlIker.  50  Vt  641.  Law- 
ton  r.  Steele,  supra,  establishes  the  attitude 
of  the  supreme  court  of  the  United  States 
In  regard  to  the  constitutionality  of  such 
laws,  and  that  they  are  but  police  regula- 
tions, within  the  powers  of  the  states  to  ex- 
ercise. Townsend  t.  State  (Ind.  Sup.)  47  N. 
B.  19.  Is  an  Interesting  case  upon  the  right 
of  a  state  to  enact  a  law  regulating  the  use 
of  natural  gas.  It  treats  It  as  common  prop- 
erty, from  which  those  who  strike  a  vein  up- 
on their  own  lands  hare  &  right  to  draw, 
but  subject  to  such  statutory  regulations  as 
the  lawmaking  power  of  the  state  might  en- 
act  In  the  exercise  of  Its  police  power. 

The  police  power  extends  to  almost  all 
kinds  of  property  and  rights,  and  Its  exercise 
by  the  leglalatiTe  branch  is  almost  unlimited, 
except  where  taken  away  or  limited  by  the 
•tate  or  national  constitution.  Courts  and 
law  writers  hare  not  attempted  to  define  It 
with  precision.  It  Is  the  general  power  of 
the  l^slatlTe  branch  to  enact  laws  for  the 
common  good  of  all  the  peofde.  All  property 
and  all  rights  are  held  In  subjectlcoi  to  the 
exercise  of  this  power,  because  all  IndlTidual 
property  and  Individual  rights  in  every  organ- 
ized community  are  connected  with,  and  re- 
lated more  or  lees  Intimately  to,  the  Individ- 
ual property  and  individual  ri^ta  of  others. 
In  the  exercise  of  this  power,  criminal  laws 
are  enacted,  laws  relating  to  the  support  of 
the  poor,  to  the  education  of  young  people,  to 
build  and  maintain  highways;  and,  to  accom- 
plish these  ends,  the  Individual  la  often  com- 
pelled to  surrender  a  portion  of  his  rights  to 
property,  and  sometimes  his  liberty.  In  LIv- 
ermore  r.  Jamaica.  23  Vt  361,  this  court  held 
that  the  taking  of  one's  land  for  a  public 
highway  was  not  such  a  taking  as  requh>ed 
money  compensation  to  be  made  therefor  un- 
der the  constitution,  but  that  the  benefit 
which  he  derived  from  the  establishment  of 
the  highway  might  be  oflTset  to  the  damage 
he  sustained  from  the  taking.  The  court  say: 
"The  constitution  Is  the  paramount  law  of 
the  land;  and  every  statute  which  Is  In  coo- 
trarention  of  the  constitution  must  be  held 
inoperative  and  void.  Whether  the  statute, 
or  that  section  of  It  by  which  the  commis- 
sioners were  governed  In  making  their  ap- 
praisal. Is  repugnant  to  the  constitution, 
must,  we  think,  depend  upon  whether  the 
taking  of  land  for  a  highway  la  such  an  ap- 
profHTlation  ot  tbs  inoperty  to  pnbllc  me  as  la 


contemplated  by  the  constltntlon.  The  tak< 
Ing  of  land  for  a  highway  does  not  devest 
the  owner  of  his  title  in  fee.  The  public  only 
acquire  an  easement;  and  the  right  of  the 
owner  to  use,  occupy,  and  control  the  land  In 
any  manner  which  Is  not  inconsistent  with 
the  public  enjoyment  of  the  easement  still 
remains.  Upon  a  dlsc(»itlnuance  ol  the  high- 
way, the  possession  of  the  land  reverts  to  the 
owner  in  as  full  and  ample  manner  aa  be 
originally  held  It  In  the  opinion  of  the  court, 
this  Is  not  such  a  taking  of  property  for  pub- 
lic use.  In  the  sense  of  the  constitution,  as 
necessarily  requires  compensation  for  the 
same  to  be  made  In  money.  To  bring  a  case 
wlthlQ  this  provision  of  the  constitution,  It 
should  be  such  a  taking  as  devests  the  owner 
of  all  title  to  or  ccmtrol  over  the  property 
taken,  and  is  an  unqualified  appropriation  of 
It  to  the  public."  In  Com.  v.  Tewksbury,  11 
Mete.  (Mass.)  55,  the  owner  of  the  fee  of  a 
portion  of  the  beach  which  helps  form  Boa- 
ton  Harbor'  waa  prosecuted  for  taking  sand 
and  gravel  therefrom,  under  a  statute  which 
made  such  taking  a  penal  offense.  He  de- 
fended, and  one  ground  was  that  the  statute 
was  onconstitutlonal,  because  it  was  a  tak- 
ing of  his  pn^rty  for  public  use,  without 
making  compensation.  The  court  in  an  opin- 
ion fay  Shaw,  0.  J.,  held  that  although  the 
statute  prohibited  such  taking  of  sand  and 
gravel  with  no  limitation  In  regard  to  time, 
It  waa  not  sucb  a  taking  of  his  inroperty  as 
required  compensation  under  the  constitu- 
tion, but  a  regulatl(Hi  of  his  use  of  his  own 
property,  necessary  In  the  Interest  of  the 
state,  to  protect  the  harbor  of  Boston,  and 
therefore  constitutional,  and  that  the  respond- 
ent was  guilty.  The  same  power  whldi  may 
tax  tbe  people  to  estabUsh  and  maintain  good 
roads  for  the  common  benefit  of  the  public 
may  tax  them  and  take  measures  to  preserve 
and  Increase  the  common  fund  of  game  and 
fish,  from  which  all  can  take,  subject  to  reg- 
ulations prescribed  by  the  legislature,  In  tiie 
exercise  ot  this  power.  In  Thorpe  v.  Rail- 
road Ca,  27  Vt  140,  62  Am.  Dee.  625,  and 
note,  this  court  held  that  a  law  passed  sub- 
sequently to  the  granting  of  the  charter  of 
the  defendant  (which  this  coart  held  to  be  a 
contract),  compelling  the  defendant  to  m^- 
taln,  for  all  time,  at  a  considerable  expense, 
suitable  fences  on  the  sides  of  Its  railroad 
track,  was  a  proper  exercise  of  this  power. 
That  decision  has  been  generally  approved 
and  followed.  This  power  has  been  exer- 
cised In  regard  to  almost  every  species  of 
property,  and  all  kinds  of  rights.  It  Is  very 
elastic,  and  adjustable  to  new  circumstances 
and  new  situations,— as  flexible  and  adjust- 
able as  the  maxim,  "Sic  utere  tuo  ut  alienum 
oon  Isedas,"  in  which  It  has  Its  origin. 

In  addition  to  the  cases  already  cited,  the 
following  (which  could  be  added  to  at  plea» 
ure)  are  good  iUustratlMis  of  the  extent  and 
application  of  tbls  power:  Champer  v.  City 
of  Greencastle.  138  Ind.  339,  85  N.  E.  14,  46 
Am.  St  Rep.  390,  and  note,  In  which  It  Is 
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■aid:  "Tbe  police  power  of  tbe  state  extends 
In  the  direction  of  so  regulating  tbe  use  of 
priTata  pn^Tty,  or  of  so  restraining  personal 
action,  aa  manifestly  to  secure  or  tend  to  the 
comfort,  prosperity,  or  protection  of  the  com- 
munity." People  T.  Wagner,  88  Mich.  594, 
49  N.  W.  609,  24  Am.  St  Rep.  141,  and  note; 
People  V.  Ewer,  141  N.  T.  129,  36  N.  B.  4.  38 
Am.  St  Bep.  788,  and  note;  Butler  v.  Cham- 
bers. 36  Minn.  69,  30  N.  W.  30S,  1  Am.  St 
Bep.  638,  and  note;  State  t.  Heinemann,  80 
Wis.  253,  49  W.  818,  27  Am.  St  Rep.  34, 
and  note,  In  which  the  police  power  la  de- 
fined as  tbe  power  of  "tbe  state  vested  in  the 
legislature  to  enact  such  wholesome  and  rea- 
sonable laws,  not  Ui  conflict  with  tbe  state 
or  federal  constitution,  as  may  be  condu- 
<dTe  to  the  common  good."  Health  Depart- 
ment of  New  York  City  t.  Rector,  etc.,  of 
Trinity  Church,  146  N.  Y.  32,  39  N.  EL  833, 
4S  Am.  St  Rep.  679,  and  note.  The  opin- 
Icm  In  the  last  case  Is  carefully  prepared. 
Among  other  things,  it  says:  ."Laws  and 
regulations  of  a  police  natiure,  tbougb  they 
may  disturb  tha  enjoyment  of  individ- 
ual rights,  are  not  onconsUtutioaal,  though 
no  proTlslMi  la  made  for  a  compensation  for 
such  disturbances.  They  do  not  appropriate 
private  pn^rty  for  public  use,  but  simply 
regulate  Its  use  and  enjoyment  by  the  own- 
er. If  he  suffers  Injury.  It  is  damnum  absque 
injuria,  or.  In  the  theory  of  the  law,  he  Is 
compensated  for  It  by  sharing  the  general 
benefits  wbldi  the  r^ulations  are  Intended 
and  calculated  to  secure.  Dill.  Mun.  Corp. 
(4th  Bd.)  I  141,  and  note  2;  Com.  v.  Alger, 
7  Co^.  83,  84,  86;  Baker  t.  City  of  Bostcm, 
12  Pick.  184,  193:  Clark  t.  Mayor,  etc.,  13 
Barb.  32.  36."  TIiIb  was  said  In  upholding  a 
law  which  compelled  the  owner  of  a  tene- 
ment block  erected  and  In  use  before  the  pas- 
ssge  of  the  law  to  Introduce  water  at  quite 
an  expense,  so  it  could  be  drawn  from 
a  faucet  on  every  fioor  of  the  block.  Com.  v. 
Kimball,  24  Pick.  359,  35  Am.  Dec.  326,  and 
quite  extensive  note;  People  v.  Arensberg, 
108  N.  T.  888^  S  N.  B.  730,  67  Am.  Bep.  741, 
and  note. 

The  framers  of  the  state  omstitutton  early 
began  to  regulate  the  right  to  kill  deer,  and 
take  fish  and  muskrats,  for  their  protection 
and  preservation,  for  the  common  benefit  of 
the  pei^e,  and  to  destroy  noxious  wild  ani- 
mals, wolves,  and  panthers,  by  the  payment 
of  bounties  with  money  raised  by  enforced 
taxation.  These  were  done  by  acts  passed 
in  March.  1797.  2  Tolman's  Comp.  St  19- 
24.  The  constitution  In  Its  present  form  was 
adopted  In  1793.  Tbe  act  for  tbe  preserva- 
tion of  fish  makes  the  erection  of  any  dam, 
hedge,  seine,  fish  garth,  or  other  stoppage, 
in  any  water  course,  whereby  navigation  or 
the  passage  of  fish  may  be  obstructed,  a  nui- 
sance, and  punishes  the  person  erecting  the 
same  with  a  fine.  It  also  establishes  a  "close 
season"  when  trout  cannot  be  taken. 

The  definition  of  "public  waters"  apparent* 
ly  excludes  from  the  Jurisdicti(m  of  tbe  state 


private  preserves  and  posted  waters.  This 
is  not  true.  Both  are  subject  to  the  poUce 
power  of  the  state.  Any  man  can  be  pun- 
ished if  he  hijures  tbe  rl^te  of  their  owners. 
Posted  waters  obtain  additional  ^tectlon  by 
an  exercise  of  tbe  police  power.  At  common 
law  the  owner  could  only  recover  for  tres- 
pass upon  his  land  and  tiie  Invasion  of  bis 
right  of  fishery,— generally  a  very  Ineffectual 
remedy.  Hence  the  right  of  the  riparian 
owner  was  rarely  regarded  or  enforced  be- 
fore tbe  legislature,  to  protect  his  right  al- 
lowed blm.  If  he  compiled  with  the  law  in  re- 
gard to  posting  bis  premises,  to  recover  of 
every  violator  substantial  damages.  Where 
the  owner  availed  hlmeelf  of  this  law,  the 
legislature  evldentiy  considered  that  tbe  od- 
reasonable  destruction  (rf  the  natural  sui^y 
of  fish  in  the  tront  brooks  and  streams  would 
be  stayed,  and  that  such  streams  would  need 
no  further  protection.  Hence  such  brooks 
are  exduded  from  the  Jurlsdictitm  of  the  fisb 
and  game  commissioners.  But  it  reasonably 
Judged  that  a  nonboatable  stream,  which  the 
riparian  owner  would  not  be  at  the  expense 
of  posting,  was  already  depleted  of  the  nat- 
ural supply  of  this  valuable  kind  of  food,  and 
needed  to  be  replenished.  It  therefore  al- 
lowed tbe  fish  and  game  commissioners  to  re- 
stock it  at  the  expense  of  tbe  people;  and. 
to  make  that  expense  profitable  to  such  ri- 
parian owner,  and  to  tbe  people  of  tbe  stete. 
the  fish  must  be  protected  ^m  deatruction 
until  they  began  to  reproduce,  and  then  the 
community  should  not  be  burdened,  to  pro- 
tect his  right  beyond  what  the  common  law 
furnished,  for  five  years  longer.  By  provid- 
ing that  such  waters  should  be  waters  over 
which  the  state  has  Jurisdiction,  It  did  not 
take  away  such  riparian  owner's  right  to 
maintain  trespass  against  every  one  who 
should  enter  without  his  license  upon  his 
premises,  and  catoh  flah  from  the  nonboat- 
able stream  thereon.  The  action  of  the  flsb 
and  game  commissioners  In  stocking  the 
stream  and  posting  It  presumably  would  In- 
ure to  the  benefit  of  such  riparian  owner, 
and  all  other  r^Mirian  owners  on  that  and 
other  connected  strums.  Whether  It  would 
or  not  the  constitution  clearly  empowered 
the  legislature  to  pass  such  laws  as^  in  Its 
discretion.  It  might  Judge  would  be  fer  the 
common  benefit  of  tbe  people  of  the  state. 

Some  onie  tus  suggested  that  the  state  had 
no  right  to  send  the  fish  and  game  commis- 
sioners upon  Mr.  Hale's  land  to  stodc  the 
stream.  Tbe  law  Is  paramount  to  his  prop- 
erty and  rights,  within  tbe  Inhibitions  at  tiie 
stete  and  national  constitutions.  As  well 
might  he  contend  that  the  law  could  not  send 
its  officer  upon  his  land  to  arrest  him  for  a 
criminal  act  or  to  attach  his  property  at  the 
suit  of  a  credttw.  On  any  view,  even  if  the 
owner  ot  the  land  over  which  ttw  streaa 
flows  had  been  the  violator  of  the  law,  and 
was  under  prosecution,  this  statute  must  be 
held  constitutional  and  enforceabte;  and 
much  more  against  this  respondent,  whs 
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deaily  had  no  right  upon  Mr.  Hale'a  piem- 
Ises,  nor  tbe  right  to  take  fiah  from  the 
stream  of  water  flowing  therecxL  Jadgroent 
affirmed,  and  cavae  remanded  to  the  titj 
court 

THOMPSON,  dissents. 


WHiKINS  T.  HETOALF. 
(SvpreoM  Gomrt  of  Vermont.  Chittenden.  Oct 

16,  1898.) 

BAgTABinr—BTIDB  SCB— QPIM  lOlIB— HiAaatT  — 

Dkpositions. 

1.  On  the  trial  of  a  complaiat  for  bastardy, 
where  defendant  was  a  son  in  the  family  In 
which  complainant  had  be^  a  servant,  he 
claimed  that  dnrlnsT  tha  last  rear  of  complain- 
ant's service  for  the  family  ne  and  she  were 
not  cm  friendly  terma.  fl«M,  that  evidence  that 
defendant,  some  10  montha  before  the  act  was 
committea,  had  protested  sgralnst  his  father'a 
hiring  complainant  for  the  last  year  she  work- 
ed in  the  family,  on  the  icround  of  her  bad 
character,  was  not  admlsaibte,  even  to  show 
his  opinion  of  her,  where  complainant  bad  no 
knowledge  of  such  proteat 

2.  In  a  bastardy  case  a  witneaa  testified  that 
at  nii^ht  he  occupied  a  room  between  tbe  rooms 
occupied  by  complainant  and  defendant:  that  he 
saw  nothing  improper  between  them,  out  that 
they  said  little  to  each  other,  and  appeared  to 
be  unfriendly  towards  each  other.  Hddt  that  it 
was  proper,  on  cross-examination,  to  ezclnde 
a  question  of  whether  he  "did  not  thinh,  from 
what  he  saw  tahe  place  between  complainant 
and  defendant,  that  their  relations  were  not 
exactly  as  they  onght  to  be,  and  that  there  was 
something  not  right  between  tbe  boys"  and 
complainant,  since  "the  beys"  must  have  refer- 
red to  defendant's  younger  brothers,  who  slept 
in  the  same  room  with  him. 

3.  It  was  within  the  discretion  of  the  court  to 
exclude  the  qneetlon  because  it  was  too  broad, 
in  calling  for  the  witness*  opinion  as  to  what 
he  saw  darinc  the  two  weeka,  withoat  direct* 
ing  hia  attention  to  any  specific  acts. 

4.  Where  It  was  shown  that  the  mother  of 
defendant  in  a  bastardy  case  received  a  letter 
referring  to  her  son's  relatiooa  with  complain- 
ant, evidence  to  ahow  what  action  the  mother 
took  on  receipt  of  the  letter  la  admissible. 

5.  In  a  bastardy  case,  a  letter  written  by 
a  friend  of  comi^lnant  to  the  mother  of  de- 
fendant Is  iDadmissible,  on  the  part  of  com- 

filainant.  to  show  a  statement,  contained  in  the 
etter,  purporting  to  have  been  made  by  com- 
plainant respecting  her  child's  paternity. 

6.  Where  a  letter  was  written  to  the  mother 
of  defendant  by  a  friend  of  conK)lainant,  stat- 
ing that  defendant  was  the  father  of  the 
<^Tld,  and  suggesting  that  she  see  a  third  per- 
son, evidence  of  tbe  report  which  the  third  per- 
son made  to  defendant's  mother  in  respect  to 
the  statements  of  complainant  as  to  the  pateml- 
ty  of  the  child  Is  hearsay  and  inadmissible  on 
the  part  of  complainant. 

7.  In  a  bastardy  case,  defendant  teetified 
that  he  saw  complainant  and  M.  in  tbe  act  of 
sezoal  Interconrse  on  a  day  about  nine  months 
prior  to  the  birth  of  the  child.  BfJd,  that  bis 
evidence  that  he  told  two  other  persons  of  the 
act  soon  after  its  occurrence  was  admissible, 
because  the  time  of  the  alleged  act  was  materi- 
al, and  the  fact  that  defendant  mentioned  It 
to  others  might  aid  him  in  fixing  the  date  In  his 
mind,  though  not  admissible  to  corroborate  hia 
testimony  as  to  the  act  itself. 

8.  Evidence  that  complainant  opened  the  cel- 
'ar  door  on  an  occasion,  and  assisted  young  men 
ro  obtain  cider,  ia  admissible  in  a  baatardy  eaaak 


where  it  tended  to  show  that  complainant  had 
intimate  relationa  with  yonng  men  other  than 
defendant. 

9.  Oridenee  of  tha  tether  of  defendant  aa  t» 
what  defendant  told  him  that  complainant  had 
told  defendant  about  audi  oeenrrenee  waa  in- 
admissible. 

10.  Elvideuce  of  a  third  person  aa  to  the  say- 
ings of  defendant  to  him  about  the  cellar  be- 
ing opened  and  the  dder  taken  waa  alao  inad- 
missible. 

11.  A  general  exception  to  the  form  and  sub- 
stance of  a  deposition  does  not  include  tbe 
question  of  the  deponent's  competency  to  testl- 
tj  to  certain  matters  therein. 

Bxceptioni  from  Ghlttuiden  oonnty  court. 

Complaint  ttj  SOla  Wilktaw  ncatnat  Homer 
Metcalf  for  bastardy,  ne  proaecntlon  waa 
controlled  by  the  town  of  Underbill,  under  V. 
S.  I  2725.  There  was  Judgment  for  defend- 
ant, and  complainant  exceiits.  Berersed. 

Iloury  Ballard  and  J.  J.  Monahan,  for  com- 
plainant L.  F.  WUbor  and  V.  A.  BuUatd, 
tor  defendant 

T7LEB,  J.  Complaint  for  bastardy.  It  ap- 
peared on  the  trial  in  tbe  court  below  that 
the  child  waa  begotten  In  July  or  August, 
1890,  and  waa  bom  May  8.  1887.  The  com- 
plainant had  been  a  servant  in  the  family 
of  the  def«idant*s  father,  at  one  time  from 
Marcb,  1883.  to  March,  1804,  and  again  from 
October,  1886,  to  October,  1800,  and  occupied 
a  room  near  that  oi  the  defradant 

1.  Tbe  defendant  claimed,  and  bte  evidence 
tended  to  show,  that  during  the  complainant's 
last  year's  service  for  defendant's  father  he 
and  the  cmnplalnant  were  not  on  friendly 
terms  with  each  other,  that  they  had  but  lit- 
tle to  do  with  each  other,  and  that  they  quar- 
reled cottsideraUy.  The  complainant's  eri- 
deuce  tended  to  show  tbe  contrary,— that 
their  only  quarrels  were  "lover's  quarrels," 
the  result  of  mutual  Jealousy,  and  of  charging 
each  other  with  aasoclatlng  with  other  per^ 
sons.  The  defendant  was  allowed  to  show, 
and  did  show,  against  the  objections  of  the 
complainant,  that  tbe  defendant  objected  t9 
and  protested  against  his  father's  hiring  the 
complainant  the  last  year  she  worked  for  him, 
upon  the  ground  "that  she  was  not  a  proper 
and  fit  person  to  have  aa  a  member  ot  bis 
family  in  the  portion  of  a  hired  servant  by 
reason  of  her  bad  character  and  reputation." 
It  did  not  appear,  and  It  was  not  claimed  by 
the  defendant  that  the  complainant  bad  any 
knowledge  of  such  objection  and  protest  upon 
his  part  To  the  adntlsslon  of  the  evidence 
the  ccoaplabtant  excepted.  We  think  its  ad- 
mlstion  was  error.  It  was  held  in  Schlem- 
mer  t.  State,  61  N.  J.  Law.  29,  IS  Atl.  639, 
''that  whenever  the  existence  of  a  purpose 
or  state  of  mind  Is  the  subject  of  Inquiry,  ex- 
planatory conduct  and  accompanying  expres- 
sions of  the  party  hlmaelf,  or  of  other  per- 
sons to  him  or  In  his  presence,  may  be  shown 
by  proof."  See  Danfortb  r.  Streeter.  28  Vt 
490;  Worden  t.  Powers,  87  Vt  618.  So  n 
party  may  prove  tqr  others  his  own  espres- 
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■Ions  of  physical  seDsatlons  or  mental  emo- 
tions, as  of  pain  apon  recelvlns  a  bodily  In- 
jury, or  of  grief  upon  bearing  of  tbe  drcnlar 
tlon  of  defamatory  storfes  concerning  himself. 
In  tbls  case  the  defendant  did  not  claim  to 
hare  been  hostile  to,  or  to  hare  bad  an  aver- 
■lon  to,  the  complainant  Hla  dedarattons 
were  merely  of  his  opinion  or  Judgment  as  to 
her  anttaUenesB,  on  account  of  ber  bad  cbar^ 
acter  and  reputation,  to  enter  his  father's 
fomlly  as  a  servant,  and  were  made  some  10 
months  before  the  alleged  act  was  committed. 
It  Is  true  that  this  evidence  was  not  offraed 
as  tending  to  establish  tbe  fact  of  the  com- 
plainant's bad  character  and  reputation,  and 
tbe  Jury  could  not  legitimately  hare  drawn 
snob  Inference  from  it  It  was  offered  to 
show  tbe  defendant's  opinion  of  her,  Irrespec- 
tive of  what  the  fact  was  In  this  regard;  and 
to  render  It  less  probable  that  entertaining 
such  opinion,  be  should  have  been  on  frleudly 
and  intimate  terms  with  her,  and  committed 
tbe  act  charged.  The  defendant  claims  that 
tbe  state  of  bis  mind  regarding  the  complain- 
ant was  a  relevant  fact  bearing  upon  the  main 
Issue  of  the  case,  and  that  the  evidence  was 
admitted  under  the  rule  that  such  fact  may 
be  proved  by  the  party's  ocmtemporaneoua 
declarations.  But  the  fact  that  the  defend- 
ant In  October,  1896,  considered  the  complain- 
ant unsuitable  to  become  a  servant  In  the 
family  for  tbe  reason  assigned,  had  no  tend- 
ency to  show  that  he  did  not  commit  the 
act  alleged  In  July  or  August  1896.  His  dec- 
laratlcms  were  not  contemporaneous  with  any 
relevant  fact  His  opinion  resi>ecting'  tbe 
complainant  had  no  tendency  to  show  his 
state  of  mind  towards  her  In  the  direction  al- 
leged. If  he  held  tbe  opinion  which  he  ex- 
pressed, be  would  not  have  been  less  likely 
to  have  committed  the  act  than  he  would 
have  been  If  he  bad  believed  ber  a  virtuous 
woman.  The  declarations  were  too  remote 
from  any  fact  In  Issue,  and  they  were  calcu- 
lated to  prejudice  the  complainant's  case. 
The  evidence  admitted  came  within  no  ex- 
ception to  the  rule  that  proof  of  declarations 
made  by  a  witness  ont  of  court  are  not  ad- 
missible In  corroboration  of  testimony  given 
by  him  In  court 

2.  The  witness  Wbltaker  testified  that  he 
worked  for  tbe  defendant's  father  about  two 
weeks,  and  at  night  occupied  a  room  between 
those  occupied  by  the  defendant  and  the  com- 
plainant; that  be  observed  the  conduct  of  the 
parties,  and  that  be  neither  saw  nor  knew  of 
anything  improper  between  them;  that  they 
said  but  UtUe  to  each  other,  and  appeared 
unfriendly  towards  each  other.  On  cross- 
examination  the  witness  waa  asked  if  he  "did 
not  think  at  that  time,  from  what  be  saw 
take  place  between  the  complainant  and  the 
defendant  that  their  relations  were  not  exact- 
ly as  they  ought  to  be.  and  that  there  was 
sometbbig  not  right  between  the  boys  and 
Alia."  The  court  upon  objection,  «ccluded 
this  question,  to  which  the  complainant  ex- 
cepted. The  relation  of  the  parties  during  the 


time  they  were  In  each  other's  society  was  » 
relevant  fact  and,  the  witness  having  testified 
In  dilef  upon  the  subject  of  that  relation,  it 
was  the  right  of  connsd  to  cross-examine  talm 
In  respect  to  what  he  had  observed.  The 
question  was  objectionable,  In  that  It  Included 
tbe  complahianfB  relation  with  **tlie  boys" 
(meantaig,  as  we  suppose,  tbe  defendant's 
younger  brothers,  who  sl^t  la  tbe  tomn  with 
him),  which  relation  was  lir^evant  In  gen- 
eral, what  a  witness  thought  about  a  sabjeci 
Is  ImmateiW  and  Improper  to  state.  It  is 
sufficient  for  him  to  testify  what  acts  be 
observed,  and  It  Is  for  the  Jury  to  think  and 
pass  Judgment  upon  them.  But  here  tbe  wit- 
ness had  testified  in  chief  that  he  had  sera  no 
improper  acts  or  conduct  between  tbe  parties, 
and  if  tbe  question  had  directed  bis  attention 
to  some  specific  acta,  and  called  for  tUs  Judg- 
ment upon  them,  it  would  not  have  been  error 
In  the  court  to  have  admitted  It;  but  this 
question  was  so  broad,  as  to  what  he  saw 
during  tbe  two  weeks,  that  it  was  In  tbe  dis- 
cretionary power  of  tbe  court  In  tbe  conduct 
of  the  trial,  to  admit  or  exclude  It  1  GreeoL 
Ev.  a  447,  448,  and  notea. 

8.  The  defendant's  mother,  Mary  Metcalf, 
was  an  Important  witness  In  his  behalf.  For 
the  purpose  of  showing  her  Interest  and  that 
she  had  been  active  In  an  attempt  to  slileld 
her  son,  and  to  Induce  tbe  complainant  to 
swear  the  paternity  of  the  child  upon  some 
other  person,  the  complainant's  counsel  made 
the  following  offer:  "I  offer  to  show  that  this 
witness  received  a  letter  from  Mrs.  Blake, 
while  Ella  was  living  with  her,  referring  to 
the  matter  of  the  rdatlons  of  her  son  with 
Ella,  stating  the  fact  that  Ella  said  that  this 
defendant  her  son,  was  the  father  of  tbe 
child,  and  suggesting  that  she  see  Mrs.  Whit- 
aker;  and  Immediately  following  that  dfl 
the  same  day.  Mrs.  Wbltaker  went  to  Mrs. 
Blake's  to  see  Ella,  to  find  out  all  aha  eould 
about  It,  and  come  back  and  report  to  ber." 
The  court  permitted  It  to  be  shown  that  toe 
witness  received  a  letter  referring  to  hw  aim's 
relations  with  the  comphUnant  in»  ruling 
was  correct  that  It  was  competent  to  show 
what  action  the  witness  took  upon  receipt  of 
the  letter,  but  that  It  was  not  competent  to 
show  any  statement  contained  in  that  letter 
purporting  to  have  been  made  by  the  com- 
plainant respecting  her  child's  patenUty.  The 
evidence  would  have  been  mere  hearsay.  It 
was  a  declaration  made  by  the  complainant 
to  a  third  person  in  ber  own  tevor,  and  fell 
under  no  exception  to  the  rule  which  excludes 
such  evidence.  For  the  same  reasons,  It  wa* 
incompetent  to  show  what  report  Mrs.  Wblt- 
aker brought  back  to  the  witness  In  respect 
to  tbe  sayings  of  the  complainant  upon  tbe 
same  subject 

4.  Tbe  defendant  claimed  that  one  George 
Metcalf  might  have  been  the  father  ot  tbe 
child,  and  testified  that  on  tbe  evening  of 
August  2,  1896,  he  saw  the  comidalnant  and 
George  Metcalf  In  the  act  of  sezaal  inter 
course;  and  he  was  permitted  to  testis  that 
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lie  told  Qnlnlan  and  WUtaker  of  It  aoon  after 
Its  occurrence.  BvldeDce  of  tbli  kind  Is  some- 
times admissible  (or  the  purpose  of  Identify- 
ing an  occasion  or  fixing  a  date.  Uoss  t. 
Bank,  1  Aiken,  43;  HIU  t.  North.  34  Vt.  601. 
The  defendant's  counsel  claim  In  their  brief 
that  this  erldence  was  admissible  to  fix  the 
time  of  the  alleged  act,  and  it  was  not  claimed 
that  It  was  admissible  for  any  other  pnrpoee. 
The  time  of  the  alleged  act  was  erldently 
material,  it  being  about  nine  months  prior  to 
the  birth  of  the  chUd.  The  fact  that  the  de- 
fendant mentioned  it  to  others  might  hare 
aided  him  in  fixing  the  date  In  his  mind.  As 
error  mnst  be  afiirmatlTely  shown,  It  must  be 
assumed  that  the  trial  court  held  It  admissible 
for  that  purpose,  and  not  In  corroboration  of 
the  defendants  testimony  mm  to  the  act  Itaelf. 
In  this  there  Is  no  error. 

6.  EMdence  that  the  complainant  opened 
the  cellar  door  on  an  occasion,  and  assisted 
some  young  men  to  obtain  dder,  was  properly 
admitted,  if  It  had  any  tendency  to  show  that 
the  complainant  had  Intimate  rdatlons  with 
other  young  men  than  the  defendant;  but  the 
testimony  of  the  defendant's  father,  that  the 
defendant  told  him  that  he  (the  defendant) 
had  a  conrersation  with  the  complainant  In 
which  she  at  first  denied,  and  th^  confessed, 
that  she  admitted  the  boys  to  the  cellar,  was 
Improperly  allowed.  It  was  also  error  to 
admit  the  testimony  of  Whitaker  as  to  the 
sayings  of  the  defendant  to  him  about  the 
cellar  being  opened  and  the  cider  taken. 

(L  It  was  not  error  to  admit  the  deposi- 
tion of  Helen  Hi.  dark.  As  the  complainant 
was  the  party  of  record  In  the  suit,  notice  of 
the  taking  was  properly  served  upon  her. 
The  deposition  was  admitted  subject  to  any 
legal  objection  as  to  form  or  substance,  but 
no  specific  objection  was  pointed  out,  and 
none  appears  in  the  exceptions.  The  only 
point  made  in  the  brief  of  the  complainant's 
counsel  Is  that  the  deponent  was  not  shown 
to  be  competent  to  testify  upon  the  subject  of 
the  defendant's  reputation  for  chastity.  It  Is 
the  usual  and  proper  practice,  as  counsel 
claim,  to  ascertain  whether  the  witness  has 
knowledge  upon  the  subject  of  the  party's 
reputation,  but  that  preliminary  question  may 
be  waived,  and  then  the  competency  of  the 
witness  would  be  assumed  from  the  answer 
given.  It  mnst  be  considered  as  having  been 
waived  In  this  case,  for  the  general  exception 
to  the  form  and  substance  of  the  deposition 
did  not  hidude  the  question  of  tiie  deponent's 
competency.  Judgment  reversed  and  cause 
remanded. 


STATB  T.  ICURPHT. 
(Snpreine  Court  of  Vnmont  GUttenden.  Oet 
12.  189a) 

COOKT  or  CBANCSmT  —  POWBBS—  ASATSIIBIT  OT 

LlQDOB  NcilANOI  —  JDST  TbI&L  — 

Constitutional  Law. 
1.  Const  1786,  e.  2. 1  6.  authoridng  the  legia- 
latnre  to  create  a  conrt  of  chanceiy  with  the 


powers  nsnally  exercised  by  that  conrt.  and  snch 
as  shall  appear  f<v  the  Interest  of  ^e  common- 
wealth, authorised  the  legislature  to  vest  « 

court  of  chanceiT  with  power  to  abate  a  public 
□ulsance, 

2.  V.  S.  H  4512,  4524-4526,  making  certain 

B laces  where  IntoxlcatiDg  liquor  U  sold  a  pnl^ 
c  nuisance,  and  providing  for  Its  abatement 
by  chancery  courts  by  injunction,  a  violation 
of  which  shall  be  punished  as  for  contempt 
fine  or  impriscHmient,  are  not  repugnant  to  Declsp 
ration  of  Rights,  art.  10,  giving  persons  prose- 
cuted tor  crime  the  right  to  jury  trial,  and  for- 
bidding Imprisonment  except  by  the  law  of  the 
land,  becanse  a  proceeding  for  contempt  for 
violating  an  Injtraction  Issued  therennaer  !■ 
not  criminal* 

Appeal  In  chancery,  Chittenden  county; 
Thompson,  Chancellor. 

Bill  by  the  state  against  Thomas  Umidiy 
to  abate  a  Uqnor  nuisance.  From  a  decree 
OTariillag  a  demurrer  to  the  petition  and 
making  a  temporary  injunction  perpetual,  do- 
f  endaut  ^peala.  Affirmed. 

Seneca  Haselton  and  Cushman  &  Mower* 
for  appellant  R.  Bl.  Brown,  State's  Atty., 
and  W.  L.  Bomap,  for  the  State. 

TAFT.  J.  This  Is  a  proceeding  In  equity 
under  the  provisions  of  chapter  187,  V.  S., 
to  abate  a  nuisance.  Section  4012,  V.  S., 
makes  certain  places  where  Intoxicating 
liquor  is  sold,  furnished,  or  given  away,  or 
kept  for  that  purpose,  a  common  nuisance, 
and  requires  that  the  same  shall  be  abated 
or  enjoined  as  afterwards  provided.  Sec- 
tions 4524-4526  provide  that  an  action  may 
be  prosecuted  In  the  court  of  chancery  to 
abate  and  perpetually  enjoin  the  same,  that 
a  temporary  Injunction  may  be  Issued,  and 
that  any  person  violating  the  terms  of  an 
Injunction  granted  In  such  proceedings  shall  be 
punished  as  for  contempt  by  fine  or  Imprison- 
ment or  both.  A  subsequent  provision  au- 
thortees  a  temporary  Injunction  If  the  chan- 
cellor is  satisfied  that  a  nuisance  actually  ex- 
ists or  Is  being  maintained.  This  proceed- 
ing Is  to  abate  the  nuisance  described  In  the 
complaint,  and  the  complaint  Is  met  with  a 
genera]  demurrer.  Ihat  the  premises  de- 
scribed In  the  complaint  are  a  public  nuis- 
ance is  admitted  by  the  demurrer.  The  first 
point  made  Is  that  the  court  of  chancery  has 
no  jurisdiction  to  abate  a  public  nuisance. 
Whether  equity  has  inch  power  depends  upon 
the  authority  glren  to  the  legislature  by  the 
constitution  of  this  state  to  create  a  court  ef 
chancery.  There  was  no  power  given  the 
legislature  by  the  first  constitution  of  this 
state  to  create  one.  Certain  equity  powers 
were  given  the  common-law  courts.  Chap- 
ter 2, 1  21.  Upon  the  revision  of  the  ctmstl- 
tntlon  In  1786  an  amendment  was  added  In 
these  words  (being  section  6,  a  2):  "A  future 
l^lslature  may,  when  they  shall  consider  the 
same  to  be  expedient  and  necessary,  erect  a 
court  of  chancery  with  such  powers  as  are 
usually  exercised  by  that  court  or  as  shall 
appear  for  the  interest  of  the  commonwealth, 
—provided  they  do  not  constitute  themselves 
the  judges  of  the  said  conrL"   This  proTlslon 
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hu  remained  intact  antll  tbe  present  time. 
Hw  legldatiiTe,  by  tbe  constltntloD  of  1786. 
was  authorized  to  erect  "a  court  of  chancery 
with  luch  iKiwers  as  are  usually  exercised  by 
tbat  court."  It  may  be  conceded,  as  con- 
tended by  respondent's  counsel,  that  at  tbe 
time  of  tbe  adoption  of  tbe  constitution  In 
1786  a  court  of  chancery  did  not  hare,  and 
had  not  prior  to  tliat  time  exercised,  tbe  pow- 
ve  to  abate  a  public  nnlauice.  It  Is  unneces- 
sary to  pass  upon  that  qnestion,  for  that 
power  Is  given  In  the  succeeding  claase,  Id 
which  It  is  expressly  stated  that  a  court  of 
cbancery  may  be  erected  with  snch  powers 
as  above  stated,  and  "as  shall  appear  for  the 
Interest  ot  the  commonwealtb."  Under  this 
clause  the  legislature  is  authorised  to  estab- 
lish a  court  of  chancery,  and  can  endow  It 
with  the  power  to  abate  a  public  nuisance. 
If  it  appears  that  It  la  for  tbe  common  weal. 
If  it  has  power  to  abate  a  public  nuisance,  it 
has  power  to  enjoin  Its  commission  and  its 
maintenance.  Tbe  vlolaUon  of  an  injunction 
constitutes  a  familiar  Instance  of  contempt 
tt  may  be  laid  down  as  a  general  rule  that 
when  the  court  has  Jurisdiction  of  the  par- 
ties, and  the  original  power  to  grant  the  In- 
junction, its  violation  Is  a  contempt  of  the 
court  which  issued  It  The  power  of  a  court 
to  make  an  order  carries  with  It  the  equal 
pawtx  to  punish  for  the  disobedience  of  tbe 
order. 

The  respondent  contends  tbat  tbe  statute 
Is  in  conflict  with  provisions  of  the  constitu- 
tion of  this  state,  particularly  article  10  oC 
the  Declaration  of  Rights,  which  provides: 
"That  in  all  prosecution  of  criminal  offem^a, 
a  person  hath  a  right  to  speedy  public  trial 
by  an  Impartial  Jury  of  his  country;  •  •  • 
nor  can  any  person  be  Justiy  deprived  of  his 
liberty,  except  by  the  laws  of  tbe  land,  or 
the  Judgment  of  his  peers."  This  claim  is 
made  disregarding  the  distinction  between  a 
proceeding  to  abate  a  nuisance,  which  relates 
■Imply  to  the  property,  which  In  Its  use  con- 
stitutes a  nuisance,  and  a  prosecution  of  the 
respondent  for  the  crime  of  maintaining  It 
The  proceedings  are  different  A  proceeding 
against  tbe  respondent  for  violating  the  In- 
junction would  be  no  more  a  criminal  pro- 
ceeding than  one  would  against  him  for  vio- 
lating an  injunction  In  a  civil  proceeding  In 
reference  to  a  private  nuisance.  Tbe  reaaon- 
lug  of  the  supreme  court  of  Massachusetts  Id 
Carlet«i  Rugg,  149  Mass.  650,  ^  X.  E.  66, 
la  much  In  point  KnowUon,  J.,  In  speaking 
of  the  proceeding  to  abate  a  nuisance  and  one 
against  the  respondent  for  tbe  crime  of  mahi- 
tainlng  one,  says:  "The  latter  is  conducted 
under  the  provisions  of  the  criminal  law,  and 
deals  only  with  the  person  who  bas  vic^ted 
the  law.  The  former  is  governed  by  rules 
which  relate  to  property,  and  It  is  only  con- 
nected with  persons  through  the  property  In 
which  they  may  be  Interested."  The  acts  com- 
mitted by  a  person  in  violating  an  Injunction 
may  constitute  a  crime,  but  tbe  fact  tbat  a 
person  Is  guilty  of  an  offense  against  the 


criminal  law,  and  subject  to  pmUabment 
under  It  in  any  prosecution  for  which  be 
is  entiUed  to  the  protection  of  the  consti- 
tation.ll  provision,  la  no  bar  to  a  proceeding 
against  falm  before  the  chancellor  or  the 
Judge  granting  the  Injunction  for  a  riolation 
of  It  To  Illustrate  this  point  take  the  case 
uf  a  libelee  in  a  divorce  cause,  who  is  enjoined 
from  Interfering  with  the  custody  and  per- 
sonal liberty  of  bis  wlf^  tbe  libelant.  In 
caac  be  commit  a  grievous  assault  on  her,  he 
Is  guilty  under  the  criminal  law  of  the  of- 
fense, and  la,  la  a  prosecutltm.  for  snch  of- 
fense, entitied  to  a  Jury  trial.— Oie  Judgment 
of  bis  peers;  but  wUl  any  one  jwetend  that 
be  cannot  be  proceeded  against  before  the 
authority  granting  the  injunction  for  tbe  con- 
tempt in  violating  it  or  would  any  lawyer 
advise  that  an  adjudication  of  gnOt  of  either 
offense  could  be  successfully  pleaded  In  bar 
of  the  other?  We  think  not  Notblnfir  fur- 
ther need  be  said  upon  ttds  branch  of  the 
case  than  to  refer  to  tbe  reasoning  oC.  and 
the-cases  cited  by,  Mr.  Justice  Brewer,  In  Be 
Debs.  168  U.  S.  6&8,  15  Sup.  Ct  90a  The 
decree  overrollog  the  demorrer  and  adjudg- 
ing the  bUl  sufficient  was  correct  the  same 
Is  affirmed,  and  cause  remanded. 

MUNSON,  3.,  having  granted  tbe  temporuy 
Injunction  Dpm  full  bearing,  did  not  alt. 


CARPENTER  v.  COOK. 
(Bnpreme  Court  of  Vermont  Orange^  Not.  SO. 
189a) 

AaiifALs— Trsspasb  —  Lubilitt  or  Owna — 
Ft.voi8— PasscsiPTtoa. 

1.  Under  Y.  8.  |  8S78.  providing  Uiat  vliea 
tracts  at  land  are  so  rituated  that  the  owno' 
of  neither  has  to  maintain  a  divMon  fence 
between  them  by  reason  of  intervening  vacant 
lands  or  bighwsye,  each  owner  ■ball  be  liable 
for  damages  dmie  on  the  occupied  lands  of 
others  by  animals  straying  from  hia  laadta, 
where  the  division  line  was  tbe  center  of  a  p«at 
road,  and  one  owner  maintained  no  fence  on  hia 
side  of  tiie  road,  and  the  other  maintained  a  fence 
whollj  on  his  own  land,  tbe  former  was  liable 
for  damages  done  by  his  cattle  escaping  and 
breaking  into  the  lands  of  tbe  latter. 

2.  Conceding  that  an  adjoining  landowner  can 
acquire  by  prescription  tbe  right  to  have  a  fence 
and  gate  kept  up  on  the  land  of  another,  snch 
right  does  not  accrue  where  during  the  time 
of  prescription  the  fence  was  kept  up  at  In- 
terrfils  only,  and  the  gate  was  (^en  much  of 
the  time. 

Exceptions  from  Orange  county  court; 
Start  Judge. 

Trespass  quare  clausum  fregit  by  IJeander 
0.  Carprater  against  Alm«ia  P.  Cook. 
Heard  on  referee's  report  There  was  a 
Judgment  for  defendant  and  plaintiff  ex- 
cepts. Reversed. 

John  H.  Watson,  for  plaintiff.   George  P. 

Morris,  for  d^endant 

TAFT,  J.  The  land  ot  the  plaintiff  ad- 
joins that  of  the  defendant  The  def»idiaara 
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bones  passed  tnm  ber  lanfl  acms  a  pMit 

road  Into  the  plaintiffs  dooryard.  The  pent 
road  Is  partly  upon  the  land  of  each.  The 
dlTtsIon  line  between  the  lands  at  the  point 
In  the  road  orer  which  tiie  Jxotaa  passed  Is 
snbstantlally  the  center  line  of  the  road.  The 
defendant  has  maintained  no  fence  on  her 
Bide  of  the  peat  road.  The  plaintiff  has 
maintained  a  fence  tm  his  side,  In  wUch  was 
a  gate,  adjoining  bis  dooryaid,  for  conven- 
ience In  passing  to  and  from  hU  premises. 
At  times  tbe  gate  was  closed,  and  at  other 
times  open.  At  tbis  point  tbe  fence  main* 
talned  by  the  plaintiff  Is  on  the  Bide  of  tbe 
pent  road,  and  wholly  on  bis  land.  The  di- 
vision line  between  tbe  lands  being  tbe  cen- 
ter line  of  the  highway,  no  fence  can  be 
maintained  thereon.  It  would  constitute  a 
nuisance  if  erected.  The  case  is  governed 
by  V.  8.  {  8578,  which  reads:  "When  the 
lands  of  two  or  more  Individuals  are  so  situ- 
ated that  either  Is  not  compelled  to  make  and 
maintain  a  fence  on  the  dividing  line  be- 
tween their  lands,  by  reason  of  open  or  ud- 
occi^led  lands  or  highways  lying  between 
them,  each  owner  or  keeper  shall  be  liable 
for  the  damages  done  on  tbe  occupied  lands 
•f  others  by  an  animal  straying  from  his 
lands  and  being  taken  on  snch  occupied 
lands."  The  parties  were  not  compelled  to 
make  and  maintain  a  dlTlsIon  fence  between 
Oielr  lands,  for  the  highway  was  lylug  be- 
tween, and  tbe  division  line  was  the  center 
of  tb£  highway.  Tbe  defendant  Is  liable  un- 
der file  statute  above  redted  for  damages 
done  to  the  plaintiff's  occupied  land  by  her 
animals  straying  from  her  land,  and  taken 
on  tbat  of  tbe  plaintiff. 

Tbe  referee  finds  that  the  plaintiff  baa  tide 
to  a  part  of  the  land  wlUiln  tbe  limits  of  the 
pent  road,  substantially  to  the  center,  if  he 
"has  not  become  limited  In  bis  right  by  the 
acquiescence  and  acts  of  his  grantors  or  by 
blB  own  acquiescence  and  acts.**  There  is 
nothing  in  the  report  whl(^  has  any  ten- 
dency to  show  that  tbe  defendant  has  gained 
any  right  to  the  plaintiff's  land.  She  could 
gain  It  only  by  adverse  possession.  She,  or 
ber  predecessors  In  title,  never  claimed  It, 
and  never  occupied  It  except  to  use  It  as  a 
highway  in  common  with  the  public.  The 
fence  which  the  plaintiff  has  at  times  main- 
tnlned  between  his  doorway  and  the  pent 
road  was  wholly  on  his  own  land.  The  de- 
fendant claims  that  she  Is  entitled  by  pre- 
scription to  have  the  plaintiff  maintain  and 
keep  up  tbe  fence  and  gate.  Conceding  that 
If  the  plaintiff  bad  so  kept  and  maintained 
this  fence  and  gate  for  15  years  continuous- 
ly, the  defendant  would  be  entitled  to  the 
light  by  prescription  to  have  It  kept  up  and 
maintained  thereafter,— a  question  upon 
n-hlch  we  express  no  opinion,— it  does  not 
Hppear  that  It  was  k^t  up  and  maintained 
fxcept  "at  occasional  Intervals,"  "occasion- 
ally," and  the  referee  finds  the  gate  was  open 
"much  of  the  time  dliring  the  year,  since 
1871";  and  tbe  report  does  not  show  that 


the  fence  wis  kept  np  fbr  IB  years  prior  to 
the  fell  of  1871.  fnierefore  the  d^endant 
has  no  prescrlptlTe  right  in  legaid  to  the 
fence  and  Its  maintenance. 

The  ease  whoi  before  us  as  reported  In  67 
Vt  102,  80  Atl.  998,  differ!  in  all  essential 
respects  fivm  this.  Then  it  was  heard  up- 
on Qie  pleadings,  and  the  court  treated  it 
like  a  case— as  in  fact  it  was— where  *tbe 
road  li  wholly  on  Oie  land  of  one,  but  eon* 
tlgnous  to  the  land  of  another,"  and  held 
that  the  right  and  obligations  of  the  parties 
In  respect  to  fences  remained  the  same,  and 
unaffected  by  the  existence  of  the  road;  and 
this  vjfoo.  tbe  ground  that  the  occupancy  by 
the  ovrnet  ot  a  Held  over  which  a  pent  road 
was  laid  shoald  not  be  Interfered  with  by  the 
road  any  further  than  was  necessary  for  the 
use  of  It  as  a  pent  road.  The  case  was  one 
In  which  the  pent  road  was  wholly  upon  tbe 
land  of  one,  but  contlgnous  to  that  of  an- 
other, and  the  dividing  line  between  the  land 
of  the  plaintiff  and  that  of  tbe  defendant 
was  the  sonthwly  Une  of  the  pent  road.  It 
was  held  that  the  case  was  not  within  the 
Uatnte  (Y.  S.  I  8673)  above  quoted.  Thie 
was  clesjrly  correct,  as  the  case  then  stood. 
The  pent  road  then  In  question  did  not  lie 
between  tito  lan^  of  the  partiea,  but  wholly 
on  that  of  the  defendant  As  the  case  now 
stands^  It  appears  that  the  road  at  the  east- 
eiiy  end  Ilea  betwem  the  lands  of  the  plaln- 
ttfl  and  the  defoulant— pufly  on  both,— and 
Is  a  eaee  dearly  within  tiiese  words  ot  the 
statute:  "When  the  lands  of  two  or  more 
individuals  are  so  situated  that  either  Is  not 
compelled  to  make  and  maintain  a  f^ice  on 
the  dividing  Une  between  their  lands  1^  ntr 
■on  of  *  *  *  highways  lying  between,** 
etc  Upon  the  first  bearing  it  appeared  thatv 
the  fence  between  the  plain tUTs  dooryard 
and  the  pent  road  was  a  division  fences  and 
tbat  he  tore  it  down,  and  was  thus  the  au- 
thor of  bis  own  Injury.  He  h^d  no  right  to 
tear  down  a  division  fence,  even  If  he  was 
under  no  obligation  to  maintain  It,  and  main- 
tain trespass  for  tbe  damage  resulting  there- 
from. The  defendant  has  brought  no  ex- 
ceptions before  us.  Judgment  reversed,  and 
Judgment  for  the  plaintiff  fbr  two  dollars 
damages  and  costs. 


HcKINDLY  V.  DEBW. 
(Snpreme  Court  of  Vermont   Caledonia.  Oct 
1.  189a) 

FkAUD  —  IKSDRAXCB  AOBXTS  —  BTIDBXCB  —  HoW 
PUROED— APPBAI,— RbOOBD— RSTIEW. 

1.  In  an  action  for  deceit  In  indndng  plain- 
tiff to  take  a  life  InBurance  policy,  he  having 
already  paid  the  second  premium,  it  is  proper 
for  him  to  show  when  be  learned  of  the  deceit 

2.  It  was  not  preindlcial  for  plaintiff,  soiiig 
for  deceit  in  indncing  him  to  take  a  life  In- 
surance policy  different  from  that  bargained 
for  with  defendant,  to  testifr  that  Ub  counsel, 
when  consDlted.  said  the  policy  would  not  en- 
title tlie  bolder  to  certain  privileges  and  optional 
where,  from  the  construction  conceded  by  de- 
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f endant's  aftat  to  ba  oomet,  tUi  result  w«ld 

follow. 

8.  Th«  admlMloa  of  arldenca  that  another  pol- 
icy holder,  whom  Iniarer*B  agent  brought  to 
plaintiff,  said  that  he  thought  a  certain  policy 
was  a  good  fnTestment.-ana  he  had  taken  one 
himself,  was  not  prejudicial  to  such  agenL  who 
was  defendant  in  an  action  for  deceit  m  In- 
ducing plaintiff  to  accept  a  similar  policy. 

4.  Admission  of  ertdeuce  to  flx  damacefl  for 
deceit  in  inducing  insured  to  take  a  policy  dif- 
ferent from  that  negotiated  for.  that  in  anoth- 
er company  the  cheapest  policy  for  the  same 
term  of  Insurance  would  be  a  certain  sum,  if 
error,  was  cured  by  plaintifTs  ciuiceding  that 
a  larger  sum  should  be  used  aa  a  bads  for 
cstimatinc  the  value  of  insurance  receired,  and 
the  BiibmTssion  of  that  basis  to  the  jnry. 

6.  Where  defendant,  In  an  action  for  deceit 
In  inducing  plaintiff  to  take*  a  life  insurance 
pollcTt  te^fied  that  he  stated  that  the  policy 
would  be  worth  a  certain  sum,  "Judged  by 
the  past  experience  of  the  comiwuy,"  such 
testimony  may  be  discredited  on  cross-exami- 
nation by  showing  that  no  polidea  of  that  kind 
had  yet  matured,  notwithaunding  that  repre- 
sentation was  not  declared  on. 

8.  In  order  to  consider  error  assigned  In  the 
admission  of  an  insurance  rate  book,  the  book 
ahoDid  be  produced  with  the  record. 

7.  One  wno  had  deceived  a  person  into  taking 
a  life  insurance  policy,  different  from  that  bar- 

Sained  for,  could  not  purge  the  transaction  of 
ecelt  bf  reading  the  poucy  before  deliTering 
it.  If  he  saw  that  the  policy  holder  was  still 
under  the  false  impression  prevloasly  created. 

Exceptions  from  Caledonia  county  court; 
Thompson,  Judge. 

Action  by  John  McKlndly  against  John 
Dnw.  There  waa  a  judgment  for  plaintiff, 
and  defendant  excepted.  Affirmed. 

This  waa  a  second  trial  of  the  case  reported 
In  69  Tt  210,  87  Aa  285,  and  the  tendency 
of  the  plalntifl's  evidence  was  the  same  as  at 
the  first  trial.  It  did  not  appear  that  the 
^alntttr  ever  expresBlj  refused  to  pay  fur* 
tber  premiums,  or  offered  to  return  the  pol- 
icy. The  defendant's  requests  were  as  fol- 
lows: "(1)  The  plaintiff  having  failed  to  prove 
&  rescfstion  of  the  contract,  the  case  affords 
no  basis  for  a  computation  of  damages  be- 
ydnd  a  nominal  amount  (2)  Bul^  If  the  court 
bold  that  the  phOntlff  Is  entitled  to  actual 
damages,  then  the  plaintiff  Is  entitled  to  re- 
oorer  the  dlffmnce  in  value  between  the  pol- 
icy titat  he  In  fact  received  and  the  policy 
that  waa  represented  to  him  ^  the  defend- 
ant, for  the  pwlod  of  two  years,— two  years 
being  the  term  of  the  policy  under  the  elec- 
tion of  the  plaintiff,  he  having  elected  to  for^ 
felt  It  at  the  end  of  that  term.  (3)  That  tfie 
sale  wo  not  complete  as  between  these  pai- 
ttea  mitn  the  delivery  and  acceptance  of  the 
policy  by  UdCtndly,  and  If  the  Jury  And  the 
defendant  read  over  the  policy  to  the  pliUntlff, 
aa  bUi  evidence  tends  to  show,  the  plaintiff 
cannot  recovCT."  Upon  the  subject  of  the 
third  request,  the  court  charged  that  the  con- 
tract was  not  completed  until  the  policy  was 
delivered  to  the  plaintiff;  and  that  U,  at  the 
time  of  delivery,  the  defendant  read  it,  and 
made  Ita  meaning  dear  to  the  plaintiff,  he 
would  not  be  liable,  even  If  he  had  prevlonsly 
deceived  the  plaintiff;  but  that  if,  in  spite 
of  such  readUig  and  ezptanatloD,  the  defend- 


ant saw  that  the  plaintiff  was  gtni  laboring 
under  a  false  impression,  which  the  defend- 
ant bad  previously  and  fraudulently  made  uj^ 
on  his  mind,  such  reading  and  explanation 
would  not  purge  the  fraud.  The  question  of 
damages  waa  submitted  In  accordance  with 
the  rule  laid  down  by  the  aapreme  court. 
68  Yt.  210,  87  Atl  285. 

W.  P.  Stafford,  fbr  idalnttff.  Dnnnett  A 
Slack,  for  defendant 

UUNSON,  J.  The  plaintiff  was  permitted 
to  testify  that  after  paying  the  second  pre- 
mium, and  before  the  third  became  due,  be 
read  his  policy  through  for  the  fltst  time,  be- 
cause of  something  he  had  heard,  and  that 
not  being  able  to  widerstand  it  he  conaiilted 
counsel,  and  learned  that  it  did  not  contain 
the  guaranty  nor  permit  the  withdrawal 
which  the  defendant  r^resented  It  did.  Tbe 
defendant  claims  that  It  was  error  to  permit 
the  plaintiff  to  state  what  he  learned  from  bis 
counsel  In  view  of  tbe  plaintiff's  payment 
of  the  second  premium,  It  waa  permistible  for 
him  to  show  when  he  first  learned  of  tbe 
deceit;  and,  while  this  might  have  been  done 
without  reiwatlng  the  statement  of  the  oodb- 
ael,  there  was  nothing  prejudicial  in  the  repe- 
tition, for  It  covered  no  more  than  was  appar- 
ent from  the  policy,  upon  a  cunstnictlfm  con- 
ceded by  the  defendant 

One  John  H.  Nelson  was  proclaimed  bj  the 
plaintiff,  and  testified  that  having  Just  made 
application  at  his  own  house  for  a  policy  like 
the  one  In  question,  he  went  with  the  defend- 
ant at  his  request,  to  the  plaintifTs  house, 
and  waa  present  at  tiie  opening  of  the  int»- 
view  between  the  parties.  He  afterwards  tes- 
tified, on  cro8s-«aunlnati6n,  as  la  an^arent 
from  the  question  objected  to,  that  be  told 
tbe  plaintiff  what  he  thought  of  the  policy. 
The  plaintiff  was  then  permitted  to  asfc  the 
witness  what  he  told  the  phdntiff  that  be 
thought  of  It  and  the  witness  rolled  that  he 
told  him  that  he  had  taken  oat  the  same 
policy  himself,  and  that  be  thought  It  was  a 
good  investment  If  the  allowance  of  tbe 
queatlon  waa  a  tedmlcal  error,  It  is  certain 
that  the  anawer  cannot  have  harmed  the  de- 
fendant 

The  plaintiff  was  permitted,  as  a  ba^  for 
estimating  the  damages,  to  show,  by  a  tbnner 
representative  of  the  Bqulteble  Insurance 
Company,  that  the  cheapest  policy  that  that 
company  would  have  Issued  to  insure  the 
plaintiff  for  the  two  years  In  question  would 
have  cost  a  certain  sum.  Plaintiff's  connsel 
afterwards  c<mceded  that  in  arriving  at  ttis 
damages,  the  cost  should  be  figured  at  a  Isx^ 
ger  sum;  and  the  case  was  submitted  to  the 
Jury  iqion  the  basis  of  this  concession,  and  a 
vordlct  was  returned  accordingly.  The  evi- 
dence may  have  been  Improperly  admitted, 
but  if  inadmissible,  It  was  rendered  hannlesi 
by  the  action  subeeqnentiy  token. 

In  giving  hto  account  at  tbe  Interview  la 
which  the  repreaentationa  declared  ij^on  wws 


Digitized  by  Google 


SCHOOL  DXSX.  NO.  »  v,  SHELDOX. 


claimed  to  have  been  made,  tbe  defondant  tes> 
tlfled  that  he  told  tbe  plaintiff  that  the  policy 
would  be  worth  a  certain  sum,  "Judged  by  the 
past  experience  of  the  company."  The  plain- 
tiff was  then  penultted  to  draw  from  the  de- 
fendant that  the  first  policy  of  this  kind  that 
be  knew  of  the  company's  Issuing  might  have 
l)een  as  late  as  1886.  and  that,  at  the  time  be 
took  plaintiff's  application,  he  did  not  know 
any  policy  of  that  class  bad  matured  or  run 
20  years,  and  that  he  could  not  have  told  that 
any  had  run  10  years.  The  defendant  claims 
that  this  was  error,  because  the  representa- 
tion ao  discredited  was  not  one  declared  up- 
on. But  we  think  the  plaintiff  was  clearly 
entitled  to  discredit  the  defendant  by  cross- 
examination  upon  any  matter  which  he  bad 
testified  to  having  stated  in  connection  with 
the  representations  complained  of. 

The  defendant  claims  that  It  was  error  to 
permit  the  plaintiff  to  put  In  evidence  certain 
parts  of  a  rate  book  of  the  Mutual  Life,  which 
the  defendant  bad  produced  as  the  one  he 
used  In  his  interview  with  the  plaintiff.  The 
lK>ok  being  referred  to,  and  not  produced,  the 
exception  need  not  be  considered. 

The  court  could  not  have  compiled  with  tbe 
defendant's  first  two  requests  to  charge  with- 
out disregarding  our  former  holding  In  the 
same  case  as  reported  In  69  Vt  210,  37  AtL 
'285.  The  defendant's  claim  that  the  case  pre- 
sented by  the  exceptions  is  not  within  that 
holding  is  not  sustainable,  as  will  sufficiently 
appear  from  a  comparison  of  the  cases. 

Tbft  defendant  was  not  entitled  to  a  com- 
pliance with  his  third  request  as  drawn,  nor 
to  more  of  the  Instruction  asked  than  was 
given.  It  was  not  true  that  the  plaintiff  could 
not  have  recovered  if  it  were  found  that  the 
defendant  resd  tbe  policy  to  blm.  There  can 
be  an  actionable  deceit  conceming  a  techni- 
cal writing  whose  terms  are  made  known. 
Blgelow,  Frauds,  S07;  Calkins  v.  State,  13 
Wis.  380.  The  further  charge  upon  tbe  sub- 
Jed;  which  Is  criticised  in  the  brief,  was  not 
excepted  to.  Judgment  affirmed. 


SCHOOL  .D18T.  NO.  8   OF   TOWN  OF 

BS^BL  T.  BHBLDON  cC  al. 
(Supreme  Court  of  VermoaL   Windsor.  Oct 

WlLI,8— COMSTHUOTIO^T  —  RSCOTSMT  <»  LMAOT— 

Kblirf  in  Sqoitt. 

1.  A  bequest  to  an  eleemosynary  corporation 
Id  trast  to  iorcit  the  priix'ipBl,  uud  u^c  uiily 
the  income  for  its  current  expenses,  and  in  case 
of  the  nonacceptance  of  tlie  ^egacj.  or  a  viola- 
tion of  its  conditionB,  to  go  to  another,  entitles 
Hucb  corporation  (It  hanng  power  to  execate 
the  trnsQ  to  possession  of  tbe  legacy  for  the 
purpose  of  the  trust. 

2.  Before  a  testamentary  trastee  can  recover 
the  legacy  In  equity,  he  must  show  that  bs  has 
resorted  to  the  probate  court  in  vain,  and  that 
he  has  In  that  conrt  no  adequate  remedy,  or 
that  It  Is  necessary  that  a  tmatae  be  apptmted 
to  take  charge  of  the  legacy. 

Appeal  in  chancery,  Windsor  county;  Tf- 
ler,  Gbaneellor. 
41  A.-e6 


BUI  by  school  district  No.  S  of  the  town 
of  Bethel  against  N.  L.  Sheldon  and  others. 
From  a  decree  sustaining  a  demurrer  to  the 
bill,  orator  appeals.  Affirmed. 

Hunton  ft  Sttdmey,  fW  orator.  Wm.  Batch- 
elder,  for  exKmUm.  M.  M.  Wilson,  for  Ooy 
Wilson,  trustee. 

STABT,  3.  This  cause  was  heard  on  tbe 
defendants'  demurrer  to  the  orator's  bill.  It 
Is  alleged  In  the  bill  that  the  orator  was  in- 
corporated as  a  graded  school  district  by 
No.  166  of  the  Acts  of  1886;  that  Albert 
Whitcomb  deceased  at  Bethel,  leaving  a  will 
by  which  he  gave  the  orator  "thirty  thou- 
sand dollars,  tbe  principal  to  be  safely  in 
vested,  and  the  income  only  to  be  used  each 
j-ear  for  the  current  expenses  of  the  school," 
and  which  provided  that  If  the  gift  was  not 
accepted,  or  If  Its  conditions  should  be  vio- 
lated, the  same  should  be  given  to  and  di- 
vided among  the  three  grandchildren  of  his 
brother,  the  late  Bllas  K.  Whltcomb;  that 
tbe  will  was  duly  probated,  and  the  gift  ac- 
cepted, with  its  conditions,  by  the  orator; 
that  on  the  12th  day  of  February.  1S9T,  the 
probate  court  for  tbe  district  of  IJortford 
appointed  the  defendant  Guy  Wilson  trus- 
tee of  the  fund  so  bequeathed  to  the  orator, 
and  ordered  the  same  paid  to  him,  and  that 
he  should  hold  the  same  in  trust  for  the 
benefit  of  the  orator,  according  to  the  tcrmd 
of  the  will;  and  that  tbe  orator  had  no  notice 
of  any  application,  petition,  or  motion  for 
the  appointment  of  a  trustee  of  said  fund. 
Tbe  orator  asks  to  hare  the  legacy  pajd  to 
it,  and  Insists  that  tbe  probate  court.  In  ap- 
pointing a  trustee  not  named  In  the  will,  has 
exceeded  Its  authority,  and  thai  Its  order 
in  that  respect  Is  absolutely  void  and  a  nul- 
lity. 

By  the  will  the  sum  of  930,000  Is  giren  to 
the  orator  In  trust  The  purpose  of  the  tmst 
is  declared  In  the  will,  and  we  think  the 
testator  intended  the  trast  should  be  exe- 
cuted by  the  oratOT.  The  gift  is  direct  to 
the  orator,  in  trust  The  principal  Is  to  be 
nafely  invested,  and  tbe  income  only  nsed 
for  the  current  expenses  of  the  school.  It  Is 
clear  that  the  testator  Intended  that  the  ora- 
tor should  accept  the  trust  and  perform  the 
conditions  attached  to  the  gift,  for  he  pro- 
vides that  If  the  gift  is  not  acc^ted,  or  if 
Its  conditions  are  violated,  the  same  shall  be 
divided  among  bto  brother's  grand  children. 
Tbe  orator  was  lncorp<H'ated  for  tbe  pur- 
pose of  provldtng  educational  advantages  to 
the  youth  within  its  territorial  limits,  and 
it  has  power  to  execute  the  trust  Town  of 
Barre  v.  School  Dlst.  No.  18.  67  VL  108,  80 
AtL  807.  The  testator,  by  l>equeathlng  the 
sun  of  130,000  to  tbe  orator  In  tnist  and  de- 
fining the  purpose  of  the  trust  has  named  a 
trustee  capable  of  taking  and  exocnttng  the 
trust,  and  there  is  no  oocnsion  for  the  sp- 
polntmont  of  a  trustee  by  this  oonrt.  The 
probate  conrt  has  Jurisdiction  to  decref>  dls- 
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trlbutton  of  flu  estate  muler  tbe  will,  and 
the  orator  la  capable  of  taking  the  moo^ 
bequeathed  to  It,  and  admlnlBterlng  tbe 
traaL 

The  orator  does  not  show  by  Ita  bill  that 
there  la  any  occasion  for  the  appointment  of 
a  trustee,  or  that  It  haa  resortnd  to  the  pro- 
bate court  for  the  recovery  of  the  legacy,  or 
that  It  has  not  an  adequate  remedy  In  that 
court  Therefore  It  does  not  make  a  case 
OTor  which  this  court  haa  Jurisdiction,  and 
the  bill  must  be  dismissed,  and  the  oratn- 
left  to  pursue  Its  remedy  In  the  probate 
court  The  pro  forma  decree  of  the  court 
of  chancery  la  affirmed,  with  costs,  and  cause 
remanded. 


In  re  CABPENTEB. 

(Supieme  Court  of  Termont   Caledonia.  Oct 

28.  ISdSJ 

Habbas  Cobpdb— Gommithbrt— OiMBmaa— 

KiTISW. 

Acts  18S2,  I  22,  empowering  a  Jaidce  to 
commit  one  arrested  for  being  druuk.  if  he 
fails  to  disclose  where  and  from  whom  he  ob- 
tained the  intoxicants,  allowa  tbe  magistrate 
discretioo  to  determine  when  a  (nil  disclosure 
has  been  made;  and  th<H^oro  a  commitment 
will  not  be  distnrbed  on  habeas  corpus,  unless 
the  dlscretiott  was  abused. 

In  the  matter  of  the  petition  of  Peter  W. 
Carpenter  for  a  writ  of  habeas  corpus.  The 
petition  was  addressed  to  the  chief  Judge, 
before  whom  the  relator  was  brought  Octo- 
ber 10,  1808,  wben  the  hearing  was  contin- 
ued to  the  supreme  court  for  tbe  county  of 
Caledonia,  to  be  held  at  Montpeller  on  the 
12th  day  of  October,  1886;  the  relator  being 
admitted  to  ball  In  the  meantime.  Itemand- 
ed. 

Dunnett  &  Slack,  for  relator.   W.  H.  Tay- 
lor, State'a  At^.  i 

TAFT,  J.  The  relator  was  conTlcted  Oc- 
tober 1,  18d8,  of  tbe  crime  of  Intoxication, 
before  a  Justice  of  the  peace,  and  was  order- 
ed to  disclose  the  place  where,  and  the  per- 
son from  whom,  tbe  liquor  so  producing  the 
intoxication  was  obtained,  and  the  attending 
circumstanceB,  etc.  Not  making  a  disclosure 
satisfactory  to  the  Justice,  he  was  on  the 
5th  of  the  some  month  committed  to  com- 
mon Jail  until  be  should  make  such  disclo- 
sure, or  be  otherwise  discharged  by  order  of 
^AW.  This  petition  for  a  habeas  corpus  was 
brought  on  the  10th  of  October,  1888,  and 
the  petitioner  claims  that  he  Is  unlawfully 
Imprisoned,  for  two  reasons:  First,  that  he 
has  fully  and  fairly  disclosed  as  required 
the  statate;  and,  secondly,  that  the  Justice 
absolutely  refused  to  hear  any  disclosure 
of  tbe  relator.  The  allegations  are  not  con- 
sistent wltb  each  other.  It  is  difficult  to  see 
how  tbe  relator  could  fully  and  fairly  dis- 
close, if  the  Justice  absolutely  refused  to 
hear  him.  But,  considering  both  allegations, 
the  record  shows  no  refusal  to  hear  the  re- 


lator disclose,  but  doea  ibow  that  he  testi- 
fled  at  length  In  regard  to  tbe  matters  whieli 
were  the  subject  of  tiie  Investlgatloii.  The 
other  allegation,  that  he  folly  and  fairij  dis- 
closed as  required  by  tiie  stotnte,  Is  not  es- 
tebllshed  1^  the  record.  In  the  case  of  In 
re  Powers,  25  Vt  261,  Bedfleld,  O.  alaces 
that  tbe  "magistrate  has  a  dlacretioa  to  de- 
termine when  the  person  baa  made  fnll  and 
fair  disclosure  bt  regard  to  the  point*  opon 
which  be  la  required  to  disclose."  We  can- 
not exercise  the  discretion  for  the  magis- 
trate. The  presumption  of  the  good  conduct 
of  a  magistrate,  to  whldi  every  one  la  enti- 
tled until  the  contrary  is  shown,  ahovld  bt- 
made  In  this  case.  The  record  before  ns 
does  not  disclose  a  case  in  which  fbe  magis- 
trate, after  a  disclosure  ia  ftdly  and  falriy 
made,  persists  In  Imprisoning  tbe  person 
called  upon  to  dlsdoae.  What  Should  be 
done  In  ancb  a  case,  and  how  the  qaesUcoi 
should  be  determined,  are  qnestiona  not  be- 
fore us,  and  we  are  not  required  to  discuss 
them.  Neither  of  the  causes  aBeged  In  tiie 
petition  being  estobllshed,  the  petition  Is 
dismissed,  and  the  relator  remanded  to  Us 
former  custody. 


PAINE  T.  McDowell  et  al. 

(Supreme  Coort  of  Vermont.   Orieans.    Oct  3. 
1S8&) 

MoKTOiesB's  TiTLs— Rroar  to  Dispots  —  Tkads 

FIXVDRBS— ErSOTIOS  BT  ItBBBBB  OW  HOKT- 
OAOOR— RlGBTS  or  MORTGAOBB. 

1.  Tlie  owner  of  land  entered  into  a  written 
agreement  wltb  the  person  In  possession,  redt- 
Ing  that  the  owner  had  bargained  it  to  the  per- 
son In  possession,  who  had  glTen  hia  notes 
therefor,  and  provided  that  on  payment  the 
owner  would  qnltclaim  to  him.  llie  person  in 
possession  took  possession  under  the  contract 
and  neTcr  surrendered  It.  BdS  to  gire  tbe 
person  In  possession  an  equity  of  redemption 
In  the  premises,  so  that  neither  he,  nor  those 
claiming  under  him,  could  dispute  ute  owner's 
title,  either  hj  claiming  that  a  qaitdaim  dee<! 
to  the  owner  was  not  of  itself  evidence  of  title, 
or  that  snch  deed  passed  no  title  becanse  the 
person  in  possession  at  the  time  of  tte  execation 
was  holding  adrersely. 

2.  The  doctrine  of  trade  fixtures  does  n<'' 
apply  as  between  a  tenant  and  the  mortgagee 
of  Us  landlord. 

3.  Where  a  mortgagor  in  poeses^fm  of  tbe 
secured  land  let  a  portion  of  It  for  tbe  erection 
thereon  of  a  sawmill,  under  an  agreemmt  thsi 
the  mill  was  not  to  become  a  fixture,  but  might 
be  removed,  and  where  the  erections  conld  be 
removed  SO  as  to- leave  the  land  as  good  se- 
curity as  though  the  erection  had  never  been 
made,  the  lessee  had  the  right  to  remove  the 
erections,  as  against  the  mortgagee, — eveaallr 
where  the  mortgagee  knew  of  the  lettUts  about 
the  time  the  mill  was  being  built  and  made 
no  objecti(Hi  thereto. 

Appeal  In  chancery,  Orleans  county;  Boss, 
Chancellor. 

Petition  in  chancery  by  Hope  S.  raine.  aii- 
minlstratrix,  against  Leonard  McDowell  au<I 
MelTln  E.  TtH^r.  Heard  on  pleadings,  mas- 
ter's report  and  exc^tloiis  thereto.  From 
a  dearee  of  foreclosure,  b^  allowing  defend- 
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ant  Tncker,  under  hii  cross  bill,  to  remove 
certain  of  the  pro[>ert7,  not  Including  tbe 
bnlldlngs,  bolter,  enj^nes,  and  main  shaft- 
ings, Tucker  appeals.  Rerersed. 

Bates,  Uay  &  Slmonda,  tw  sppellant  Jobs 

Yomtg,  for  appellee. 

ROWSEJ^  J.  This  Is  a  petition  ta  fore- 
close the  equity  of  redemption  arising  under 
a  ctmtract  of  purchase  of  a  farm  consisting 
of  m  lot  of  land  In  Bden  and  a  lot  In  Lowell. 
The  master  finds  that  on  August  13. 18TS,  the 
Intestate  owned  the  lot  In  Lowell  by  Tlrtue  of 
a  warranty  deed  thereof  from  Wlllard  Fuller 
to  Samuel  McDowell,  dated  January  10,  1878, 
duly  executed  and  recorded,  and  of  a  quit- 
claim deed  thereof  from  the  said  Samuel  to 
falm,  dated  the  13th  of  said  August,  duly  ex- 
ecuted and  recorded.  It  appears  that  the 
defendant  Leonard  McDowell  lived  on  said 
farm  before  and  at  those  times,  and  has  lived 
there  ever  since.  On  December  2,  1880,  the 
Intestate  and  the  defendant  McDowell  en- 
tered Into  a  written  agreement  which  recited 
that  the  Intestate  tiien  owned  said  farm,  and 
had  bargained  It  to  said  McDowell,  and  that 
McDowell  had  given  him  his  certain  notes 
and  obligations  therefor,  and  provided  that  If 
said  notes  and  obligations  were  paid  accord- 
ing to  their  tenor,  and  all  other  l^al  de- 
mands and  accounts  that  tbe  Intestate  might 
hold  ag^nst  said  McDowell,  and  the  balance 
doe  to  said  Fuller  on  a  mortgage  of  the  Low* 
ell  lot  the  Intestate  would  quitclaim  tbe  farm 
to  M<d>owelL  This  contract  gave  McDowell 
an  equity  of  redemption  In  the  premises,  and 
made  tbe  transaction,  In  legal  effect,  practi- 
cally the  same  as  a  deed  and  mortgage  back; 
and  as  McDowell  took  possession  under  the 
contract,  and  has  never  surrendered  H,  nei- 
ther he  nor  those  claiming  under  him  can 
dispute  the  Intestate's  title;  and  therefore, 
as  the  defendant  Tucker  claims  nnder  Mo> 
Dowell.  the  objection  that  the  quitclaim  deed 
from  Samuel  McDowell  to  tbe  Intestate  was 
not  of  Itself  (nothing  more  appearing)  evi- 
dence of  title  can  avail  nothing;  nor  can  the 
further  objection  that  said  deed  passed  no 
title  as  to  the  defendant  McDowell  because 
be  was  then  In  adverse  possessloa  And  It 
may  be  remarked  Uiat  It  does  not  appear  that 
bis  possession  was  ever  adverse  to  Samuel 
McDowelL 

The  oratriz  called  the  defendant  McDowell 
aa  a  witness,  and  proved  by  him,  without  ob- 
jection, the  makliv  of  said  contract,  and  tbe 
execution  of  the  notes  thereby  secured.  Mc- 
Dowell was  afterwards  allowed  to  testify  on 
bebalf  of  the  defendants,  among  other  things, 
to  the  making  of  certain  unindorsed  pay- 
ments, wbicSi  tbe  master  found  on  his  testi- 
mony alone,  and  wblcb,  on  objection  that  he 
was  Incompetent  as  the  other  party  to  the 
contract  was  dead,  the  court  disallowed.  The 
oratrlx  now  concedes  that  this  waa  error,  tot 
that  by  using  him  as  a  wltoess  herself  she 
admitted  hla  competenc7,  or.  rather,  waived 


her  right  to  object  to  him  for  Incompetency, 
when  Bubsequentiy  called  by  tbe  other  side, 
according  to  Linsley  v.  Lovely,  26  Vt  123, 
133,  cited  approvingly  in  State  v.  Sladt,  60 
Vt,  at  page  492,  38  AtL  311.  After  the 
death  of  the  Intestate  and  the  appointment  of 
the  Matrix,  and  before  the  «-ectlon  of  the 
buildings  In  question  was  commenced,  which 
was  In  the  fall  of  1893,  the  defendant  Tuck- 
er, owning  mudi  timber  land  near  by,  acting 
In  good  faith,  supposing  that  tbe  defendant 
McDowell  owned  tbe  lot  in  Lowell  subject  to 
mortgage,  and  bad  a  right  to  lease  H.  agreed 
with  him  for  the  nse  of  so  much  thereof  at 
was  or  might  be  necessary  for  the  erection 
of  a  mm  thereon,  and  tor  yard  room  and 
roads  to  be  used  In  connection  therewith  In 
his  lumber  business,  at  and  tor  a  yearly  ren- 
tal of  five  dollars,  as  long  as  tbe  mill  was 
used.  That  fall  and  winter,  Tncker  built  a 
bulldbig  on  the 'comer  of  said  lot  that  ad- 
joined two  lote  of  his,  and  put  Into  it  a  saw 
mill  and  a  dressing  mill,  and  other  machin- 
ery; and  In  189C!  he  added  to  tbe  building  a 
box  factory  and  a  sbed,  and  put  In  more  ma- 
chinery. The  value  of  the  whole  lot  does 
not  exceed  $300.  The  buildings  are  worth 
$1,000;  and  the  machinery  therein.  $B.OOO. 
Tucker  did  not  purpose  to  enhance  the  value 
of  tbe  lot  by  his  outlay,  but  only  to  provide 
means  for  cutting  out  the  timber  on  his  Low* 
ell  lot  which  be  tbought  would  take  about 
six  years,  and  Intended,  when  that  was  done, 
to  remove  the  bunding  and  machinery  to  his 
Eden  lot;  and  the  agreement  betwe^  him 
and  H<^well  was  that  he  migbt  do  that 
Tbe  master  finds  tbat  the  oratrlx  knew  of  the 
letting  of  the  land  to  Ta<^er  for  the  purpose 
for  which  It  was  used  about  tbe  time  the 
buildings  were  being  built  but  made  no  ob- 
jection thereto.  Tucker  knew  that  the  lot 
was  xmdev  mortgage,  and  was  told  that  the 
estate  held  it  and,  besides,  the  records  were 
constructive  notice  to  blm  that  the  estate  bad 
a  quitclaim  deed  of  the  land;  so  be  was  lar 
boring  under  no  mistake  as  to  fiie  l^al  qual- 
ity of  McDoweU's  tiUe. 

The  oratrlx  claims  that  tbB  bnlldlngs  and 
the  machinery  therein  are  so  attached  to 
the  land  as  to  become  a  part  thereof,  as 
between  her  and  Tucker,  and  that  there- 
fore, he  has  no  right  to  remove  them;  and 
she  forbade  blm  when  be  sought  to  do  so 
before  filing  his  cross  blU.  Tucker  claims, 
on  the  other  hand,  that  as  under  bis  contract 
with  McDowell,  who  was  In  possession,  he 
had  the  right  of  removal,  tbe  erections  and 
machinery  never  became  fixtures,  but  re- 
tained their  character  of  chattels  as  to  tba 
oratrlx  as  well  as  to  McDowell,  and  that 
therefore,  he  has  the  right  to  remove  them, 
as  against  both;  and,  besides,  he  Invokes 
the  doctrine  of  trade  fixtures.  The  doctrine 
of  trade  fixtures  applies  only  between  land- 
lord and  tenant  and,  as  Tucker  Is  not  ten- 
ant to  the  oratrlx.  It  does  not  apply  as  to 
her.  Fisher  v,  Dixon,  12  Clark  ft  P.  812. 
Bnt  the  other  claim,  we  think,  Is  w^  found- 
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«d.  It  la  trne,  ai  between  the  eBt&te  and 
McDowell,  all  Oxtures  are  a  part  of  tbe  land, 
and  go  with  It  Thti  Is  the  general  rale  be- 
tween mortgagor  and  mortgagee  In  all  Ju- 
Tisdlctiou  where  a  mortgage  conTeya  title; 
and  In  tume  of  them  (notably  Masaaehuaetts) 
no  eocceptlon  to  the  rule  la  made  In  favor  of 
third  persona,  auch  as  conditional  vendors 
and  chattel  mortgagees,  although  the  annex- 
ations are  made  after  the  execution  of  the 
mortgage  of  the  land,  for  tbey  mj  that  the 
mortgagor  cannot  bind  the  mortgagee,  with- 
out his  consent,  by  an  agreement  that  the 
Anuexatlona  may  be  removed  In  a  certain 
«Tent  Clary  v.  Owen,  IS  Or^,  522;  Hunt 
T.  Iron  Co.,  B7  Mass.  279;  Meagher  t.  H^ea. 
lo2  Mass.  228,  25  M.  S.  106.  But  we  have 
made  an  exception  In  favor  of  conditional 
vendors  of  chattels  aold  to  the  mortgagor, 
and  by  him  annexed  after  the  execution  of 
4he  mortgage  of  the  land,  and  held  that  they 
•do  not  become  flxtnrea,  as  between  the  con- 
ditional vendAr  and  the  prior  mortgagee,  but 
vetaln  their  Identity  and  character  as  chat- 
tels, and  that  the  voidor's  right  thereto  Is 
superior  to  that  of  the  mortiragee,  and  may 
be  asserted  agalnat  him;  and  this  Is  put 
opon  the  ground  that  the  mortgagee  has 
parted  with  nothing  on  the  faith  of  the  an- 
nexations being  a  part  of  the  realty,  and, 
therefore,  haa  no  reaaon  to  complain.  Dav- 
Okport  Shanta,  4S  Vt  546;  Buzzell  v. 
Oummlngs,  61  Vt.  218.  218,  18  AtL  93;  Page 
V.  Bdwarda,  64  Vt.  124,  23  AH.  917.  The 
•uuseptlon,  carried  to  Its  logical  result,  ex- 
empts the  annexations  In  queatlon  from  the 
mortgage;  for  it  makes  no  difference  wbeth- 
Ute  annoatlona  aro  sold  conditionally,  or 
not  sold  at  alL  The  same  reaaon  exlats  In 
Itotb  caaes  for  treating  them  aa  chattela  be- 
-tween  the  mortgagee  and  the  owner,  namely, 
-^he  mortgagee  Is  not  misled  by  the  annex- 
-adona.  and  parts  with  nothing  on  the  faith 
-of  them,  and.  therefore,  does  not  stand  aa  a 
'iMna  flde  purchaser;  and  as  to  McDowell 
the  right  of  removal  certainly  exists,  by 
-rlgbt  of  hla  agreement,  and  be  could  not  de- 
:/eat  Uiat  right,  aven  by  a  revocation  of  his 
ilicense.  Barnes  v.  Barnes,  6  Vt  388.  The 
<loctrlne  Is  highly  equitable  when,  as  here, 
the  annexations  can  be  removed,  and  leave 
«be  realty  aa  good  security  as  though  they 
tuiA  not  been  made  at  alL  If  tbis  could  not 
t>e  done,  the  right  to  remove  might  not  ex- 
ist, aa  against  the  mortgagee.  And  this  is 
-the  doctrine  of  many  of  the  states,  though 
in  some  of  them  a  mortgage  la  not  a  convey- 
ance, but  a  mere  security.  This,  In  Campbell 
T.  Roddy,  44  N.  J.  Eq.  244.  14  Aa  279,  it  la 
said  to  be  difficult  to  i>ercelve  any  equitable 
STound  on  which  the  property  of  another, 
-that  the  mortgagor  annexes  to  the  mortgaged 
ftremtses,  should  inure  to  the  benefit  of  a 
inlor  mortgage;  that,  as  long  as  he  Is  secur- 
ed the  full  amount  of  the  Indemnity  he  took, 
iie  has  no  ground  for  complaint;  that  It  Is 
-not  Inequitable  to  him,  but  highly  equitable 
to  tbt  owner  of  tba  chattel,  to  protect  blm 


aa  far  aa  It  wUl  not  diminish  the  oiiglual 
security  of  the  mortgage;  that  as  betweis 
the  mortgagor  and  the  mortgagee,  the  lat- 
ter Is  entitled  to  ail  the  annexations  tli4> 
former  makes  of  his  own  property,  but  that 
be  la  not  entitled  to  the  property  of  other>. 
Bank  v.  Stanton.  55  Minn.  211.  56  N.  W.  821. 
and  Blnkley  v.  Forkner.  117  Ind.  176,  19  X. 
E.  7S3,  are  to  the  same  effect,  and  well  coo- 
Bldered.  See  note  to  Mulr  v.  Jones  (Or.)  18 
L.  B.  A.  444  (a.  c.  31  Pac.  64G),  and  Sodety 
V.  Weber,  16  Wash.  95,  47  Pac  22i.  The 
New  Xork  cases  usually  cited  aa  supporting 
tbla  doctrine  of  a  broader  equity  do  not  sus- 
tain It,  as  In  most  It  not  all.  of  them,  tlw 
mortgageea  were  parties  to  the  agreenoent; 
and  McFadden  v.  Alien,  22  N.  B.  21  iSew 
Tork  court  of  appeals).  Is  agalnat  the  doc- 
trine. Preston  v.  Brlggs.  16  Vt  124,  may 
also  l>e  thought  to  be  opposed  to  it,  tiio\ijUi 
there  the  title  liad  come  to  ttie  ^aintiff 
through  several  mesne  conveyances  after 
foreclosnre  and  writ  of  possession  cmcnted. 
The  caae  was  this:  A  mortgagor  let  his  sq> 
bnlld  a  bam  on  the  mortgaged  premisei. 
after  condition  broken,  and  pending  a  suit 
to  foreclose,  of  which  tbe  son  had  notice 
Nearly  nine  years  after  the  equity  of  re- 
demption expired,  the  grantee  of  the  son  re- 
moved the  bam,  and  the  plaintiff  bron^ 
trespaaa  therefor.  The  court,  said  that  as 
between  tlie  mortgagor  and  hla  son,  it  might 
well  be  aald  that  the  eon  had  a  right  to  re- 
move the  bam  when  be  left  the  premises 
and  perhaps  within  a  reasonable  time  tben- 
after,  but  that  that  right  was  certainly  lost 
by  the  lapse  of  the  statutory  period  of  lim- 
itatlons,  but  that  the  case  was  not  so  favor- 
able for  tbe  defendant  aa  thougb  hia  claim 
was  made  against  one  standing  in  tbe  right 
of  tbe  mortgagor,  for  the  plaintiff  stood  in 
the  right  of  the  mortgagee,  and  the  bam 
having  been  built  after  condition  broken 
and  pending  snlt  to  foreclose,  the  one  erect 
ing  It  did  so  at  his  peril;  that  the  rec- 
ord of  the  mortgage  and  the  pendency  of  tlio 
snlt  were  full  notice  to  him  that  whatever 
structures,  or  even  fixtures,  he  put  npon  tbe 
land  by  the  permission  of  the  mortgagor, 
would  pass  to  the  mortgagee,  unless  tbe 
premises  were  redeemed:  that  the  case  stood 
as  though  the  mortgagor  himself  bad  built 
the  bam;  and  that  on  both  grounds  the 
rights  of  the  plaintiff  were  superior.  If  thi^ 
case  can  be  aald  to  favor  the  oratrlx's  claim, 
the  answer  is  that  Davenport  v.  Shaats.  and 
the  cases  that  have  followed  It,  have  lo- 
grafted  an  exception  upon  the  mle  there  ap^ 
plied,  and  that  tbla  caae  cornea  within  that 
exception.  Kendall  v.  Tracy,  64  Vt  522,  24 
AtL  1118.  la  not  In  conflict  with  Davenport 
V.  Shants;  for  there  the  defendants  built 
tbelr  mill  upon  a  piece  of  tbe  mortga^ 
premises  that  they  bought  of  the  mortgagor, 
so  they  stood  In  the  shoes  of  tbe  mortgagor 
In  adding  structures  which  were  Intended 
to  be  permanent,  and  to  enhance  the  value 
of  tbe  realty.  WliUe  Okj  Jiold  In  aiglaad. 
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In  COMB  of  this  kind,  that  the  flztorea  can- 
Dot  be  removed  without  the  consent  of  tlie 
mortgagee,  yet  tbey  find  his  consent  In  the 
mere  fact  that  be  allows  the  mortgagor  to 
remain  In  possession  and  deal  with  the  prop- 
erty. Sanders  t.  Davis,  15  Q.  B.  Dir.  218; 
Onmberland  Union  Banking  Co.  v.  Maryport 
Hematite  Iron  &  Steel  Co.  \1862]  1  Oh.  415; 
Gough  V.  Wood  &  Co.  \tm]  1  Q.  B.  724. 
IThe  case  at  bar  to  stronger  than  those  cases 
ror  implying  the  oratrlx'fl  assent;  for  here 
-was  not  only  possession  by  the  mortgagor, 
and  dealing  with  tbe  property,  bttt  the  ora- 
trlx  knew  of  tbe  letting,  and  did  not  object 
Hence  I,  for  one,  do  not  Bee  why  the  case 
mle^  not  well  be  put  on  tbe  ground  of  as- 
sent by  faer.  Decree  rereraed,  and  cause  re- 
manded, with  mandate. 


PLUMMBR  T.  BICKBB. 

(Sopreme  Conrt  of  Vermont   Caledonia.  Oct 

8,  1888.) 

ViClOCS  DoOfl  — InURT  TO  FA8BBR-Br  —  OvHBH- 
8BJF— EVIDSXOB^  BXOLAIIATIOXS 

WHILE  Asleep. 

1.  Where  defendant  known  the  ricious  char- 
acter of  a  dog  belon^Qjj  to  his  minor  son,  and 

{lermitB  bim  to  be  hoased  end  fed  on  bis  prem- 
ses  and  to  run  at  large,  he  is  his  keeper,  and 
liable  for  injuries  done  by  him  to  a  passer-by. 

2.  In  an  action  for  damages  for  Injaries  ans- 
tained  from  a  vlcloas  dog,  plaintiff  may  show 
by  a  former  owner  that  the  dog  was  vicious, 
althoni^  the  visions  acts  he  testifies  to  did  not 
come  to  defendant's  knowledge;  there  being 
other  evidence  that  defendant  knew  the  dog 
was  vicfouB. 

3.  It  is  not  error.  In  an  action  to.  recoTer  for 
injuries  snatatned  from  a  vlclons  dog,  for  a  wit- 
ness to  state  how  the  dog  was  kept  on  defend- 
ant's premises  while  he  was  there,  nor  to  ask 
the  witness  why  the  dog  was  tied. 

4.  Where  a  Qnestiott  is  proper,  error  caimot 
be  predicated  on  an  improper  answer. 

6.  In  an  action  for  damages  sustained  from 
R  rtciona  dog,  it  ia  error  to  permit  a  witness 
to  testify  to  exclamations  made  by  plaintiff,  i 
while  adeep,  that  "the  dog  was  blttng  him''  i 
nnd  to  "take  him  off."  i 

Exceptions  from  Oatedonia  cotutty  conrt; 
Thompson,  Judge. 

Action  by  Henry  Plummer,  by  next  friend, 
against  Benjamin  M.  Richer.  There  was  a 
Judgment  for  plaintlflC,  and  defendant  e>> 
cepts.  Reversed. 

The  plaintiff,  a  young  boy,  claimed  to  have 
been  attacked  and  bitten  by  the  defendant's 
flog  as  the  plaintiff,  wltii  other  children,  was 
passing  the  defendant's  house.  The  defend- 
ant testified  that  be  was  present  on  tbe  occa- 
sion In  qnestlon,  and  that  tbe  boy  was  not 
bitten,  but  that  he  fell  down  In  the  road, 
and  hurt  himself  upon  a  stone;  that  the 
dog  was  present  but  did  not  stir  from  his 
place.  The  witness  Perkins  testified  to  be- 
ing at  work  as  a  plumber  on  tbe  defendant's 
premises,  on  some  day  before  tbe  accident, 
when  the  dog  was  tied  in  tbe  barn  floor. 
Tbe  defendant  was  not  at  borne.  The  wit- 
ness was  then  asked  why.  tbe  dog  was  kept 


tied,  and  b^an  to  anawer,  "He  was  tied,, 
as  I  suppose—,"  when  be  was  Interrupted  by 
the  court  and  instructed  to  t^  only  what 
be  knew.  The  witness  then  completed  hl» 
answer  as  follows:  "to  prevent  our  btSng 
bitten  by  him." 

Smith  &  Sloane,  for  plaintiff.  Bates,  Biay 
&  Simonds,  for  defendant 

START,  J.  The  action  Is  case,  for  the  re- 
covery of  damages  resulting  from  the  bite  of 
an  alleged  vicious  dog.  Tbe  plaintiff's  evi- 
dence tended  to  show  that  the  dog  was  Uvea 
to  the  defendant's  minor  son;  that  be  was 
kept  at  the  defendant's  liouse  nearly  all. 
summer  and  fall  before  he  bit  tbe  plaintiff;: 
tiiat  he  had  been  seen  to  follow  tbe  defoid- 
ant's  team;  that  both  the  son  and  the  iog- 
made  tbe  defendant's  house  their  home; 
that  tbe  dog  had  blttm  one  boy  before  at  tbe- 
defendant's  house,  of  which  the  defendant 
was  Informed;  and  Hiat  the  defendant  stat- 
ed that  he  would  not  have  the  dog  killed. 
The  court  Instructed  the  jury  that  It  tbe  de- 
fmdaut  was  tbe  head  of  the  family,  and 
suffered  or  permitted  ttie  dog  In  question  to- 
be  kept  on  the  premises.  In  the  way  such 
domestic  animals  are  usually  kept  as  a 
member  of  the  family,  so  to  speak,  in  so  far 
as  a  house  dog  can  be  termed  a  member  of 
one's  family,  then,  within  tbe  meaning  of 
the  law,  he  was  tbe  keeper  ot  tbe  dog,  and 
tbe  same  duty  was  imposed  upon  bim  as 
such  keeper  to  restrain  bim,  If  he  was  aware 
of  his  propensity  to  bite  persons,  that  would 
have  been  Imposed  npon  bim  bad  be  been 
fbe  actual  owner.  Tbe  court  also  tM  tiie- 
jury  that  If  the  son  was  ntoppiag  at  the  de- 
fendant's, and  the  defendant  permitted  falm 
to  have  the  dog  there,  and  permitted  tbe  dog 
to  make  that  place  his  h<mie,  and  to  be,  aa 
mucfa  as  a  dog  can,  a  member  of  tale  (the 
d^endant'i)  family,  tiien  tbe  dog  would  not 
be  there  casmdly.  In  tbe  sense  Indicated,  and 
file  duty  explained  would  arise  and  rest  up- 
on th»  defendant  to  see  that,  wbOe  he  was 
thus  there,  be  was  pn^iiy  restrained.  If  he 
was  accustomed  to  do  that  which  In  tbe  law 
amounts  to  being  accustomed  to  bite  persons. 
The  defendant  excepted  to  what  ttie  court 
said  would  In  law  constitute  a  keeper  of  the* 
dog  and  to  what  tbe  court  said  about  keep- 
ing the  dog  at  the  defendant's  place  by  tbe- 
son.  In  these  instructions  there  was  no  er- 
ror. If  tbe  defendant  housed,  harboied,  and 
fed  the  dog  in  the  way  such  animals  are- 
kept  by  the  owners,  and  permitted  hhn  to 
be  a  member  of  his  family.  In  so  fiir  as  suc^ 
domestic  animals  can  be  members  of  fami- 
lies, he  may  well  be  regarded  as  tiie  keeper 
of  the  dog.  In  Barrett  v.  Railroad  Co.,  S 
Allen,  101,  under  a  statute  rendering  the 
keeper,  as  well  as  the  owner,  of  the  dog  lia- 
ble to  any  person  injured  by  bbn.  It  was  beM 
that  the  fact  that  tbe  dog  was  kept  on  the- 
defendants  pmnlses  by  a  person  In  Its  em- 
Ifloyment        had  charge  and  superlntend- 
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ence  of  Its  stable,  witli  the  knowledge  and 
Implied  assent  of  Its  general  manager  or  su- 
perintendent, was  sufficient  to  warrant  tbe 
jury  In  finding  that  the  dog  was  kept  bj  the 
defendant.  In  Cummlngs  t.  Riley,  52  N.  H. 
36S,  It  is  held  that  if  the  head  of  the  famUy, 
baring  the  possession  and  control  of  a  house 
or  premises,  suflFera  or  permits  a  dog  to  be 
kept  on  tlie  premises.  In  the  way  such  domes- 
tic animals  are  usoally  kept,  such  bead  of 
tbe  family  may  be  regarded  as  tbe  keeper 
of  the  Aog.  In  Harris  t.  Fisher,  115  N.  O. 
318.  20  S.  E.  461,  It  is  held  that  tbe  owner 
of  premises,  who,  baring  knowledge  of  tbe 
vicious  and  dangerous  character  of  a  dog 
owned  by  his  agent,  permits  such  dog  to  run 
at  large,  Is  liable  for  any  damage  done  by 
tbe  dog  to  a  passer-by. 

It  was  incumbent  upon  the  plaintiff  to 
show  tbat  the  dog  was  vicious,  and,  for  this 
purpose,  the  testlmcHiy  of  Homer  Vamum,  a 
former  owner  of  the  dog,  was  properly  re- 
ceived, notwithstanding  the  vicious  acts  tes- 
tified to  did  not  come  to  tbe  defendant's 
knowledge.  It  was  sufficient  to  show  by 
other  evidence  that  the  defendant  knew  tbat 
tbe  dog  was  vicious.  Corliss  v.  Smith,  58 
Vt  532. 

There  was  no  error  In  allowing  tbe  wit- 
ness Norman  Perkins  to  state  how  the  dog 
was  kept  on  the  defendant's  premises  while 
be  was  there,  nor  in  allowing  tbe  plaintiff  to 
ask  the  witness  why  tbe  dog  was  tied.  The 
question  was  pn^r,  and  error  cannot  be 
predicated  upon  an  Improper  answer.  Cut- 
ler V.  Skeels,  60  Vt  154,  37  Aa  228. 

The  plaintiff's  father,  being  asked  to  de- 
scribe. In  a  general  way.  how  tbe  plaintiff 
appeared  from  the  time  he  was  bitten  down 
to  tbe  time  the  sore  heated,  stated  that  he 
was  very  nervous  the  first  two  or  three 
days;  that  nights,  especially,  the  moment  be 
would  drop  Into  a  drowse,  be  would  Jnmp 
right  up  and  call,  "Take  him  off,"  the  dog 
was  biting  htoL  The  court,  In  holding  that 
this  testimony  was  admis^Ue,  said:  "If  tbe 
boy's  story  Is  found  to  be  true,  it  tends  to 
ihow  tbat  the  dog  made  a  vlslUe  attack 
upon  him;  and  that  has  a  bearing  upon  the 
question  of  how  it  may  have  affected  bis 
nerves,— impressed  itself  upon  him.  We 
think  that  if  it  should  be  found  that  it  so 
Impressed  him  tbat  when  asleep,  tbe  impres- 
sion followed  him.  made  bim  nervous,  and 
caused  him  to  cry  out  It  Is  evidence  Indicat- 
ing tbe  condition  of  the  boy.  It  is  not  evi- 
dence showing  that  the  dog  ever  bit  bim." 
To  this  ruling  the  defendant  excepted.  Un- 
der this  mling,  the  jury  were  at  liberty  to 
consider  tbe  words  spoken  by  the  plaintiff 
while  In  sleep,  upon  the  question  of  how  the 
attack  of  tbe  dog  Impressed  Itself  upon  bim 
and  affected  his  nerves.  Words  spoken 
while  in  sleep  are  not  evidence  of  a  fact  or 
condition  of  mind.  They  proceed  from  an 
unconscious  and  irresponsible  condition; 
they  have  little  or  no  meaning;  tbey  are  as 
Ukely  to  refer  to  unreal  facts  or  ccmdltloiis 


as  to  tilings  real;  tbey  are  wholly  unrelia- 
ble; and  a  Jury  ought  not  to  be  allowed  to 
guess  that  such  expressions  are  produced  by 
a  present  mental  or  physical  conditl<Hi.  The 
expressions  of  a  person  respecting  a  past 
mental  or  bodily  condition  cannot  be  shown 
by  a  nonprofessional  witness.  The  testi- 
mony of  such  a  witness  Is  ccmfined  strictly 
to  such  complaints,  expressions,  and  exda- 
mattcms  as  furnish  evidence  of  a  j^-esent  ex- 
isting pain  or  malady.  State  v.  Foamier. 
68  Vt  262,  35  Aa  178;  Knox  v.  Wheelock. 
54  Vt  150.  The  expressions  of  a  person  in 
sleep  may' be  Induced  without  cause,  and  by 
j^Bt  as  wdl  as  present  condltlona.  In 
dreams,  things  long  forgottoi  retnm,  and  we 
lire  over  a  past  which  has  no  relation  to 
present  conditions,  and  exclamations  then 
made  are  as  likely  to  be  Induced  by  a  past 
as  by  a  present  condition.  If  what  the  plain- 
tiff said  while  In  sleep  can  b&  given  any 
meaning,  It  was  narration  of  a  past  event 
and  did  not  Indicate  bis  present  mental  or 
physical  condition,  and  the  testimony  was 
hearsay  and  inadmissible.  State  v.  Fonr- 
nler,  supra.  In  People  v.  Robinson,  19  Cal. 
40,  It  Is  held  that  words  qmken  In  sleep  arp 
not  admissible  In  esfUeaat.  Beraraed  and 
remanded. 


HAZEN  et  aL  v.  LYNDONYILLEJ  KAT. 
BANKetaL 
(Snprems  Court  of  Vermont  Caledonia.  Oct 
2,  1888.) 

Insolvbxot  —  FoRRiox  AssiTS  —  RiSBTS  op  An- 

SIQK8IS — Ikjuhctiok — JcRisnicmox  —  ClTIZ^X- 
8IIIP  or  Natiokil  Banks— Ria  Judicata— Fos- 

■lOX  JCDSHRSTB— BrrSOT  OP  DISMISSAL  —  EVA- 
SION OP  IXjrONOnO!!  —  FbODXIAIIT  LtABILITT  — 
HiASCRS  OP  Damaobs. 

1.  Under  25  TT.  S.  Stat  43S,  provldinx  that 
■11  national  banking  associations  shall,  for  the 
purposes  of  af^tionB  afcaiust  them  and  suits  in 
eaultT,  Im  deemed  dtisens  of  tbe  states  in 
wnich  they  are  respectively  located,  a  nation^ 
bank  Is  a  citizen  of  a  state  fOr  the  pniposes  of 
a  suit  to  enjoin  It  from  proaacntlng  an  actim 
in  anothn  state. 

2.  A  master's  finding  that  a  bank  and  its 
officers  attached  an  InBolvent's  property  in  a 
foreign  state,  knowing  that  bis  insolvency  was 
imminent  and  that  in  so  doing  they  had  the 
intent  that  is  legally  presumed  from  their  acts, 
is  to  be  constmed  as  meaning  that  they  intend- 
ed to  inequitably  prefer  themselves  to  other 
creditors,  and  defeat  the  insolvency  proceedings 
as  to  such  foreign  assets,  tbat  brang  the  le^ 
consequence  of  tbe  action  taken. 

3.  A  decree  in  a  suit  to  enjoin  a  substitnted 
plaintiff  from  Belling  attached  property  does 
not  judicially  bar  a  new  suit  l^r  fnterveninc 
parties  In  tbe  former  suit  to  enjobi  the  origiBsl 
plaintiff  from  prtnecntlag  such  attaelunent. 
since  the  original  plaintlfl  was  not  a  party  to  the 
decree. 

4.  A  decree  dismissing  a  suit  In  equity  with- 
ont  prejudice  does  not  bar  a  snbssQaent  snt 
for  the  same  relief. 

5.  Eqnity  has  jurisdiction  to  enjoin  a  cred- 
itor from  prosecuting  an  attachment  In  a  for- 
eign state  designed  to  prevent  foreini  assets 
from  coming  into  the  bands  of  assignees  Ib 
insolvency,  and  thuB  to  prefer  such  creditor. 

6.  R.  L.  S  184S  (T.  8.  I  2125),  requiring  aa 
Insolvoit  deVtor  to  sxtcttto  eoaveyances  asd 
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indorsenieutSt  and  do  such  acts  as  Bhall  be 
necessarr  to  enable  the  assignee  to  recover  as- 
sets, **espeelall7  aor  part  thereof  which  Is 
without  the  state."  entitles  assignees  in  in- 
solTency  to  stock  held  by  the  Iniolrent  in  a 
foreign  corporation. 

7.  A  creditor,  with  design  to  defeat  the  In- 
solTencT  law  (which  aroids  all  attachmenta  and 
preferences  made  witliin  a  specified  time  be- 
fore adjudication  of  insolvency,  and  permits  all 
creators  to  share  equally),  beeaa  an  action  in 
attachment  in  New  Mexico,  where  by  law  the 
attachment  sale  vests  the  entire  title  in  the 
purchaser,  intending  by  snch  attachment  to 
prefer  his  claim.  Hfld,  that  assignees  in  Insol- 
■rencj  were  entitled  to  an  Injunction  against 
the  fnrther  prosecution  of  said  attachment. 

8.  Where  a  defendant  creditor  had  evaded 
a  pending  salt  to  enjoin  prosecution  of  an 
ntteehment  of  his  InsolTent's  fpreign  assets, 
by  assigning  the  cause  of  action  to  one  who 
was  substituted  as  plaintiff  and  prosecuted  the 
attachment  to  a  sale,  thereby  cutting  off  other 
creditors  from  participating,  the  assignment 
and  prosecntion  to  attachment  sale  by  such 
substituted  plaintiff  do  not,  under  Const.  U. 
S.  art.  4,  I  1, .  entitling  judgments  of  foreign 
states  to  full  faith  and  credit,  bar  a  decree  in 
the  (wiginal  suit,  so  amended  as  to  pray  pe- 
cuniary compensation  by  defendant  for  the 
damage  wrought  to  the  (rther  creditors  by  snch 
transaction;  the  suit  not  being  an  attack  on 
the  tordgn  judgment 

9.  A  CKdftoT  which,  pending  a  suit  to  enjoin 
it  from  further  prosecuting  an  attachment 
brought  in  a  foreign  state,  to  obtain  a  prefer- 
ence over  other  creditors,  assigned  the  cause 
of  action,  80  that  the  general  creditors  were 
deprived  of  the  benefit  of  the  foreign  assets, 
is  liable  for  the  pecuniary  damage  resulting 
fn»D  such  acts. 

10.  A  creditor  who  Is  liable  in  equity  to  as* 
rignoes  of  an  Insolvent's  estate  for  the  domnge 
cotaHed  by  cansing  foreign  assets  to  be  dl- 
rerted  tnm  the  general  creditors,  by  means 
of  attachment  sale,  will  be  required  to  pay  only 
the  sum  for  which  they  were  sold,  together 
■with  interest,  where  the  purchase  was  made  by 
ou  of  the  asidgnees  acting  for  a  single  cred- 
itor, and  at  a  price  only  one-fourth  their  value, 
and  without  having  applied  for  an  order  to  re- 
deem snch  assets  from  the  lien  of  attachment. 

Taft  and  Start,  JJ..  dissentiug. 

Appeal  from  chancery  court,  Caledonia 
county;  Thompson,  Chancellor. 

Bin  by  Im  D.  Haxen  and  another,  as  as- 
signees, against  the  LynOouTlUe  National 
Bank  and  others,  for  hearing  on  i^eadlngs, 
master's  report,  and  defendant's  exceptions 
thereto.  Pro  forma  decree  that  ^e  defend- 
ant's exceptions  be  overraled,  and  the  orators 
recover  of  the  defendant  bank  96,676.49,  and 
interest  from  Decemtwr  28,  ISM,  with  costs, 
and  that  as  to  the  other  defendants  the  bill 
be  dismissed.  All  parties  appealed.  Re- 
versed. 

Henry  G.  Ide  and  Harry  Blodgett,  for 
oratMBL   Smith  ft  Sloane,  tor  defendants. 

THOMPSON,  J.  October  28,  1893,  H.  B. 
Folsom  was  an  insolvent  debtor,  and  had 
been  for  some  time  prior  thereto.  His  In- 
solvency was  then  known  to  the  defendants. 
On  the  date  named,  a  creditor's  petition, 
praying  to  have  Folsom  adjudged  an  insol- 
vent debtor,  was  fild  in  the  court  of  insol- 
vency for  the  district  of  Galedonla,  and  snch 
proceedings  were  had  thereon  that  he  was 


regularly  adjudged  an  Insolvent  debtor  by 
the  court,  Novembw  14,  1898.  Novembeir 
24.  1893.  the  orators  were  duly  elected  as- 
signees of  his  estate,  and  acc^ted  the  trust, 
gave  bonds  for  the  faithful  performance  of 
the  duties  thereof,  and  were  appointed  as 
such  assignees;  and  Novemb»  27, 1898,  said 
court  of  Insolvency  assigned  and  conveyed 
to  them  all  the  estate,  real  and  personal,  of 
said  debtor,  except  such  as  was  by  law  ex- 
empt from  attachment,  together  with  all  of 
his  deeds,  books,  and  papers  relating  thereto. 
At  the  time  of  the  filing  of  the  petition  In 
Insolvency,  Folsom  was  the  owner  of  one 
share  of  stock  in  tiie  Olmmaron  Cattie  Com- 
pany, of  New  Mexico;   and  November  25, 

1893.  he  executed  and  delivered  an  assign- 
ment thereof  to  the  orators.  In  December, 
18^,  the  Cimmaron  Cattie  Company  was 
notified  of  the  assignment  of  this  stock  to 
the  orators,  and  entered  a  memorandum 
thereof  on  its  books.  From  the  time  of  snch 
notice  to  the  company,  the  stock  was  not  sub- 
ject to  atta(^ent,  under  the  laws  of  New 
Mexico,  by  the  creditors  of  Folsom.  Oc- 
tober 28,  1898,  the  defendant  the  Lyndon- 
vlUe  National  Bank  held  a  note  for  $1,000 
against  H  E.  Folsom.  and  another  note  for 
$4,000,  Indorsed  by  him,  but  signed  by  bis 
brother.  S.  M.  Folsom,  of  New  Mnico.  and 
October  SI.  1893,  Instituted  in  the  district 
court  for  the  county  of  B^nallUo,  In  that 
territory,  a  suit  In  its  favor  against  H.  E. 
Folsom  on  the  note  for  $1,000,  and  a  suit 
against  htm  and  S.  M.  Folsom  on  the  note 
for  (4,000,  and  November  1,  1898,  attached 
the  stock  In  question  In  these  suits,  which 
were  duly  entered  In  said  district  court 

The  original  bill  in  the  case  at  bar  was 
served  on  the  defendants  May  6,  1894.  and 
the  amended  bill  was  filed  February  25, 
1886.  This  suit  was  brought  after  attempts 
by  tbe  orators  at  negotiation  with  the  Lyn- 
donvllle  National  Bank  In  respect  to  the  at- 
tachment of  the  stock  In  New  Mexico  had 
failed.  The  bank  made  service  by  publica- 
tion, as  required  by  law,  for  four  weeks  In 
New  Mexico,  against  H.  E.  Folsom,  as  an 
absent  defendant;  the  first  publlcaticm  in  tbe 
$4,000  snii  being  on  May  12,  1894,  and  the  first 
publication  In  the  $1,000  suit  being  on  May  15, 

1894,  in  New  Mexico  pai>ers.  In  June,  1894.  It 
sold  the  two  notes  In  question  to  A  B.  Mc- 
Millan, its  attorney  in  tbe  two  suits,  taking 
In  payment  therefor  his  note  payable  to  itself, 
at  the  LyndonvUle  Nati(mal  Bank.  In  six 
months  from  date,  without  Interest,  for  $6,- 
000.  Tbe  date  of  thl^  note  was  a  few  days 
prior  to  June  2S,  1894.  The  ssle  of  tbe  notsB 
to  McMillan  was  an  actual  and  unconditional 
sale,  the  bank  taking  Its  chances  of  collecting 
the  notes  of  McMillan,  whether  be  should 
collect  upon  the  suits  by  sale  of  tbe  stock 
attached  or  not,  and  he  taking  his  chances  on 
his  side  of  the  trade  of  collecting  the  pay  on 
the  notes  from  a  sale  of  the  attached  stock. 
At  that  time,  not  above  $3,000  coold  have 
been  collected  by  legal  ^ceedlngi  from  Mc- 
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MIIUb,  who  resided  m  New  Mexico.  After 
June,  the  laSdanvUle  National  Bank 

wat  not  the  owoer  and  holder  of  the  two 
notes  raed  upon,  but  McMillan  was  the 

owner  and  holder  thereof.  Octoter  2,  18&«, 
the  LyndonvUle  National  Bank  filed,  In  each 
of  the  suits  broocfat  by  Its  proof  ta  pub- 
lication of  notke,  and  on  the  same  day  de- 
faults were  entered  In  each  of  the  suits, 
agffloat  H.  B.  Folaom.  October  9^  L8M.  He- 
MlUan  filed,  in  each  of  said  suits,  a.  motkm, 
Termed  by  his  affidaTlt,  asking  to  be  substi- 
tuted as  i^Intlff  therein,  for  the  reason  that 
after  the  commenoement  thereof  and  the 
pubUcatlMi  of  notice  to  the  absent  defendant, 
H.  B.  Folaom,  the  LyndoariUe  National  Bank, 
for  a  valuable  coneideratlom,  had  aoiA  and 
transferred  the  notes  sued  upon  to  him,  and 
that  be  was  then  the  owner  and  the  holder 
thereof;  and,  on  said  motion,  said  district 
court  ordered  that  McMillan  be  substituted 
as  plahitllt  in  each  of  the  snita  la  place  of 
the  bai^,  and  thereupon  final  Judgment  was 
entered  la  his  faror,  as  such  substituted 
Idaintlfl,  in  each  of  the  suits,  for  the  full 
amount  of  the  notes  sued  upon,  togetha 
with  interest  to  date  of  Judgment  and  coats. 
Mc3iUttao  took  out  executions  oB  said  Judg^ 
nnota,  and  lerled  the  same  im  the  stock  at- 
tached;  and  it  was  sold  on  e»cutlon.  De- 
cember 28,  18M,  to  satisfy  said  executions 
and  costs  thereon,  for  95.570.49.  Under  the 
laws  of  New  Mexico.  McMlHan  had  the 
right  to  be  substituted  as  plalntHT.  as  he 
was,  and  to  proceed  with  the  antts  and  obtain 
the  same  benefit  from  the  attachment  as 
though  the  same  had  been  proaecuted  in  the 
name  of  the  LyndonvlUe  National  Bank. 
The  sale  of  the  stock  on  the  executions  ab- 
Holntely  vested  all  title  tliereto  in  the  pur- 
chaser, under  the  laws  of  New  Moico. 

At  the  time  at  the  aale  ot  the  stock  on  execu- 
tion, the  oratM'  I«.  D.  Haaen  waa  the  president 
of  the  Merchants'  National  Bank,  a  creditor 
of  H.  B.  Firfsom,  and  he,  by  Qie  direction  ct 
that  bonk,  caused  the  stock  to  be  l^d  otf  at 
the  execution  sale,  fw  It,  at  the  prioe  SAmed. 
At  the  time  It  was  sold,  the  stock,  with  un- 
paid dlrldends,  was  worth  fa»,00a  McMlUan 
paid  hia  note,  or  the  renewid  Uiereof,  to  tiie 
LyndonviUe  National  Bank,  from  the  aviUls  of 
the  sale  of  the  stock,  January  11,  18BQ.  The 
debts  now  ^ored  against  H.  B.  Folaom'a 
InscdTent  estate  amoimt  to  $2B,900.  Hla  as- 
sets which  have  come  to  tlie  hands  of  the 
orators  amount  to  about  18,000,  besides  any 
Interest  which  they  may  hare  hi  tb»  atotik.  in 
question. 

At  the  time  of  the  brlntfug  of  this  auit,  the 
individual  defendants  were  the  officers  of  the 
defendant  the  I^udoavlUe  National  Bank,  and 
were  such  officers  to  and  indnding  the  time 
of  the  sale  of  the  notes  to  McMillan;  and  dur- 
ing all  that  time  they  and  the  orators  were, 
and  now  are,  resident  dtisena  of  Vermont 
The  LyndonvUle  National  Bank  Is  a  natlcmal 
bank,  located  and  doing  busines  at  Lyndon- 
vUle In  this  state,  and,  for  the  paipeaes  ot  this 


suit;  la  to  be  considered  a  citizen  of  VacBBonu 
2S  Stat  43S;  P«ttl  t.  Bank.  1^  U.  &  lUi. 
12  Sup.  CL  325. 

The  master  fmUira' flnda  that  bL  mafclas  the 
attachment  ot  the  stock,  and  in  the  sale  of 
the  notes  to  MoMnian,  the  defendants  had  the 
intent  which  Is  to  be  legally  presumed  froiu 
their  acta.  The  Individual  defendants  admit 
In  their  answer  that  they  directed  the  suit  u» 
be  brought  in  which  the  stock  waa  attached. 
Neither  of  the  defendants  took  any  atepa  \o 
dlscontlnne  any  of  the  suits  In  New  Mexico 
The  mastw  finds  that^  at  the  tbne  the  aults 
were  l»ougtat  in  New  M^:fco,  the  I^rndonvllle 
Natlcmal  Bank  knew  that  inaolvency  proceed- 
ings «gp*nM>  H.  B.  Folsom  were  Immliien^  and 
that  this  fact  waa  known  to  Ha  eajditar,  the 
defoidant  I*  B.  Harris,  when  he  went  to  Xew 
Mexico,  and  Inatltuted  the  auUa  for  It,  under 
instructions  from  the  defcsidanta  to  do  so  if 
he  thott^  beat  It  la  dear  flom  the  master's 
report  that  all  the  deffendflnts  must  have  thai 
known  of  F(dsjm's  financial  condition  mX.  that 
time.  The  finding  oC  the  master  in  respect  to 
the  Intent  of  the  defendants  must  Iw  caa- 
strued  to  t»e  a  flndliig  that  they  attached  the 
stock  to  prevent  Its  coming  into  the  hand*  of 
the  orators  as  assignees,  and  to  obtain  an 
advantege  over  the  oth^  creditors  ctf  H.  £. 
Folsom,  and  that  they  stHid  the  notes  to  McMi:- 
lau  for  a  like  purpoae,  and  to  defeat  tlie  por- 
poae  for  which  this  suit  of  the  orators  waa 
brought  "Wtxea  an  intelligent  person  does  an 
act,  the  law  presumes  that  hi  so  doing,  he 
intends  that  ttie  natural  and  legal  c<n»e- 
quences  of  his  act  shall  r^lt  Lawson. 
Pres.  Ev.  262;  B^lmes  v.  Uanufactnrtaig  Co- 
37  Conn.  278;  Keyser  v.  Bice,  47  Md.  208; 
Larkin  v.  Bapgood.  66  Vt  597. 

The  suit  lu  c(inlt}'  brouglU  in  New  Mexlcii 
by  the  Merchants*  National  Bank  against  Mc- 
Millan and  the  sheriff,  to  enjoin  the  sale  of 
the  stock  on  the  executions,  to  whicli  it  Is 
claimed  that  the  orators  became  parties  as 
intervening  petitioners,  does  not  in  any  way 
affect  the  rights  of  the  parties  to  this  litiga- 
tion, for  the  reason  that  the  defendants  were 
not  parties  to  that  suit,  and  tor  the  turtiwr 
reason  that  ,lt  was  dismissed  without  pre;Iu- 
dice,  afta-  the  orators  and  so-cafted  Intervm- 
ing  petitkmas  in  that  suit  had  filed  a  notice 
that  It  would  not  be  further  itrosecnted.  and 
that  it  might  be  diamlssed  wtthout  pre;fudlce 
to  any  of  their  rights^  reapectively,  In  the 
premises.  Standing  thus,  the  suit  was,  in 
effect,  dismissed  for  want  of  prosecotkm. 
which.  In  an  equity  suit,  la  bo  more  than  a 
nonsuit  Porter  v.  Vaughn,  26  Vt  624.  A  de- 
cree In  equity  dismissing  the  bill,  without 
pi^Judlce,  cmly  puts  an  end  to  die  anlt  then 
pending,  and  Is  not  a  bar  to  a  stibsequeiit 
ault  for  the  aarae  cause  of  action.  Story.  Eq. 
PI.  (8th  Bd.)  I  TSS;  Mitt  &  T.  Fl.  &  Prac. 
830;  Seymor  v.  Noswortliy.  1  Cas.  Ch.  155: 
bote  to  Lea  v.  Lea,  96  .Am.  Dec.  778;  Hobllp 
Co.  T.  Eimban.  102  V.  S.  706;  Hbuae  t.  Mnl- 
lea,  22  Wall.  42;  Dnrant  r.  Essex  Co^  7  Wall. 
107;  Foote  V.  GIbbs,  1  Gray,  412;  Qrap.  Eq. 
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PL  2T0;  1  SndUi,  Oh.  Pnc  (9d  Am.  EO.)  222. 
It  only  fau  llie  effect  of  a  nonsntt  In  an  action 
at  law. 

Upon  ttie  facts  stated,  tUds  court  Is  called 
opon  to  determine  whetber  die  orators  were 
entlded  to  tbe  relief  prajed  fbr  In  tb^ 
orlKlnBl  bfU,  wlien  process  m  this  snlt  was 
serred  on  tbe  defmdants,  and,  If  so,  frtiettaer 
tbat  rlgbt  bas  been  defeated  the  acts  of 
tbe  defendants  and  tbe  suits  In  New  Mexico 
In  favor  of  tbe  Lyndonrllle  National  Bank, 
and,  If  not  thereby  defeated,  to  wbat  rdlef 
the  orators  are  aitlded  by  reason  of  tbe  course 
pursned  by  the  defendants  since  the  com- 
moicaQent  of  this  salt  Tin  prayer  of  the 
oratorr  original  WU  was  that  ae  dtfoidutts 
might  be  ordered  to  discontinne  ttielr  New 
Mexico  snltB,  and  dissolve  thtir  attachment  of 
tbe  stock,  and  to  crease  all  dalm  tbereto  by 
reason  thereof,  and  that  they  might  be  en- 
joined from  fmtbw  proceedhig  with  said  snlts 
and  attactamoit,  and  finm  enfoidng  any  Jodg- 
ments  rendered  In  those  suits  against  the 
stock,  and  fl»r  gmeral  relltf . 

The  antlMwlty  of  tbe  conrt  of  diancery  to 
restrain  persons  within  Its  jurisdiction  from 
prosecutfaig  suits  ^ther  In  tbe  courts  of  thb 
stat^  or  of  other  states  or  foreign  countries.  Is 
clear  and  Indisputable.  The  rule  of  law  on 
this  snbject  Is  dearly  stated  In  Dtiion  t. 
Foster,  4  Allen,  5B0,  by  Kgelow,  O.  J.,  and  Is 
this:  "In  the  eOEerdae  of  this  power,  courts 
of  equity  proceed,  not  upon  any  dalm  of  right 
to  interfoe  with  or  control  the  course  of  pro- 
ceedings ia  other  tribunals,  or  to  prevent 
them  from  adjudicating  on  the  rights  of  part- 
ies When  drawn  in  controreray  and  duly  pre* 
sented  for  tbeii  detmninati<m;  but  tbe  juris- 
diction Is  founded  on  the  clear  authority 
vested  in  courts  of  oQirity  oree  posons  within 
the  limits  of  their  jnrisdictlott,  and  amenable 
to  process,  to  restrain  them  from  doing  acts 
which  wU  work  wrong  and  lnji)ry  to  others, 
and  an  theref6n  contrary  to  equity  and  good 
c(Hi8clence.  As  the  decree  of  tbe  court  In 
sncb  cases  is  pointed  solely  at  the  party,  and 
does  not  extend  to  the  tribunal  where  the  snlt 
or  proceeding  Is  pending.  It  Is  wholly  Imma* 
terlal  that  tbe  pMty  is  prosecuting  Us  action 
In  tbe  courts  of  a  fordgn  state  or  country. 
If  tbe  case  stated  In  ttie  bin  Is  such  as  to  ren- 
der It  the  duty  of  tbe  court  to  restrain  a 
party  from  Instituting  ae  carrying  on  proceed- 
ings In  a  conrt  of  this  state,  it  Is  boond  in 
Uke  manner  to  enjoin  him  from  prosecuting  a 
snlt  fen  a  foreign  court.  •  •  •  All  tbat  is 
necesBary  to  sustain  jurisdiction  In  sncb  cases 
Is  that  the  plalntUf  sbonld  sberw  a  clear 
equity,  and  that  the  defendant  should  be  sub- 
ject to  the  authority  uid  within  tbe  reach  of 
Lbe  process  of  the  court"  Bank  of  Bellows 
F&nm  Rutland  *  R  B.  Ca,  28  Vt  470;  Ver- 
mont A  G  R.  Co.  T.  Vennont  Gent  K.  CO.,  49 
Vt.  7D2;  Cole  ▼.  Cnnnin^iUD,  188  U.  8.  lOT,  10 
3up.  Ct  269;  3  Lead.  Gas.  Bq.  (8d  Am.  Bd.) 
272.  am;  8  Pom.  Bq.  Jur.  |  1818;  2  Story, 
fCq.  Jur.  1 8B9;  Seyser  r.  Bice,  47  Md.  208; 
:::imnlii|^iun  T.  Bntlw,  1^  Hass^  47,  6  N.  B. 


78a;-l  High,  Inj.  (2dBdJ  1 106.  As  the  de- 
fendants In  the  case  at  bar  an  citizens  and 
residents  of  this  state,  tbe  conrt  of  chancery 
has  jurisdiction  over  them  in  the  premises. 

The  purpose  of  the  luscavency  laws  ot  this 
state  Is  to  take  and  distribnte  all  ^e  proper- 
ty (tf  fiie  debtor,  »cept  tbat  exempt  by  hiw 
from  attachment,  equally  among  bis  cred- 
itors. To  this  end,  tt  avoids  aB  preferences 
and  dissolves  all  attadiments  In  favor  of  imr- 
tlcular  credltras,  made  within  a  specified 
time  before  tbe  adjudication  ot  insolvency, 
so  that  an  the  property  <tf  the  debtor,  except 
that  which  is  exempt  from  attachment,  may 
come  Into  tbe  hands  of  the  assignees.  It  ex- 
tends to  all  his  property  and  assets,  wherever 
situated.  That  It  wap  Intended  to  embrace 
property  In  other  states  and  countries  Is 
shown  1^  the  provisions  of  B.  L.  1 1813,  now 
reproduced  In  V.  S.  ft  Z125,  which  reads  as 
follows:  "The  debtor  shall,  at  the  expense  of 
the  estate,  make  and  execute  sndi  deeds  and 
writings,  and  Indorse  such  bins,  notes,  and 
sudi  other  negotiable  papers,  draw  sudi 
checks  and  orders  for  mcMieys  d^^ted  In 
banks  or  elsewhere,  and  do  sadi  o^er  law- 
ful acts  and  things  as  the  assignee  at  any 
time  reasonably  requires,  and  which  may  be 
necessary  to  cmiflrm  the  assignments,  and 
enable  tbe  assignee  to  demand,  recover  and 
receive  tbe  estate  and  effects  so  assigned, 
especially  any  part  thereof  which  Is  vritbout 
the  state."  The  judge  of  the  conrt  of  In- 
solvency is  required,  by  an  Instrument  under 
bis  hand  and  (^clal  seal,  to  assign  and  oui- 
vey  to  the  assignee  tbe  estate,  real  and  per- 
sonal, of  tbe  debtor,  «u^t  such  as  Is  by  law 
exempt  from  attachment,  with  his  deeds, 
books,  and  papers  relating  thereto;  and  such 
assignment  vests  In  tbe  assignee  all  the  prop- 
erty of  tbe  debtor,  real  and  personal,  which 
he  could  have  lawfully  sold,  assigned,  or  con- 
veyed, or  irtilcb  might  have  been  taken  on 
execution  upon  a  judgment  agalmrt  bUn  at 
the  time  of  the  filing  of  tbe  petition  In  bisol- 
vency.  a  L.  I  1818  (V.  S.  |  2098);  B.  L.  f 
18B0  (7.  S.  f  3096).  Tbe  asslpiment,  by  oper- 
ation of  law,  related  back  to  tbe  date  of  filing 
the  petition. 

It  is  sdf-erident  that  the  attachment  of 
this  stock  by  the  defendants  In  Xew  Mexico 
would  defeat  tbe  operation  of  this  law  In  Ita 
most  essential  features,  by  proventlug  a  por- 
tion of  H.  E.  Folsom*s  property  from  coming 
to  the  orators,  as  his  assignees,  to  be  equally 
distributed  among  bis  creditors.  It  would 
give  tbe  defendants  a  preference  by  which 
they  would  obtain  payment  of  their  debts 
tn  fun,  to  the  detriment  of  the  other  creditors 
of  the  debtor.  It  Is  to  be  borne  In  mbid  that 
this  is  not  a  CQntroversy  between  the  orators 
and  creditors  of  tbe  debtcw  who  are  cltlsens 
of  New  Mextoo.  or  of  some  other  state,  and 
no  question  as  to  the  rights  (tf  sncb  cred- 
iton  IB  tnvolTed.  The  assignment  of  the 
debtor's  estate  to  the  orators  by  the  judge  of 
the  court  of  Insolvency  conveyed  title  to  the 
stock  to  them,  as  against  the  debtor  and  all 
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bis  credltoTB  wbo  were  citizens  of  this,  state 
and  resident  therein.  The  attachment  of  the 
stock  hy  the  defendants  was  an  attempt  by 
them  to  defeat  the  operation  of  Its  laws,  to 
the  Injurj-  of  the  other  creditors  of  the  insol- 
vent This  was  manifestly  contrary  to  equi- 
ty and  good  conscience.  The  defendants 
were  boand  by  the  laws  of  this  state.  And. 
clearly,  on  the  facts  charged  in  the  bill  and 
found  by  the  master,  the  orators  in  equity 
-n-ere  entitled,  at  the  time  their  original  blU 
was  served  on  the  defendants,  to  an  Injunc- 
tion against  them,  enjoining  them  from-pros- 
«cuting  their  att^bment  against  the  stock 
by  their  suit  In  New  Mexico,  and  from  taking 
iiny  benefit  therefrom  as  against  the  orators. 
€oIe  T.  Ounnlngham,  133  U.  S.  107,  10  Sup. 
Gt  268,  and  cases  there  cited  In  the  opinion 
of  the  court;  Morau  t.  Sturges,  154  U.  S. 
272,  14  Sop.  Ct.  1019;  Cunningham  T.  Butler. 
142  Mass.  47,  6  N.  E.  782;  Bank  of  Bellows 
Falls  V.  Rutland  &  B,  U.  Co..  28  Vt  470;  Ver- 
mont &  C.  R.  Co.  T.  Vermont  Cent  R.  Co.,  46 
Vt  792;  Keyser  t.  Rice.  47  Md.  203;  Dehon  v. 
Foster.  4  AUen,  CSO;  KendaU  t.  Ooke  Go.  (Pa.) 
37  AQ.  823;  Hoyden  t.  Yale,  45  La.  Ann.  362, 
12  South.  633;  Allen  T.  Buchanan,  97  Ala. 
3M,  11  South.  777;  note  to  Newtrai  v.  Bron- 
son,  67  Am.  Dec  96.  Other  authorities  might 
be  cited  were  It  necessary,  but  this  holding 
Is  in  accord  with  the  great  weight  of  author- 
ity. It  Is  also  In  accord  with  the  hcHdlng  of 
this  court  In  Crampton  T.  Marble  Go..  60  Vt 
201,  16  AtL  153. 

In  the  original  bill  of  the  orators,  there  was 
no  prayer  for  a  preliminary  injunction,  and 
none  was  granted.  A  preliminary  injunction. 
If  asked  for,  could  not  have  been  granted 
because  the  defendant  really  sought  to  be 
enjoined  was  a  national  bank.  Section  5242, 
Ber.  St  U.  S.,  In  relation  to  national  banks, 
provides  that  no  Injunction  shall  be  Issued 
against  such  a  t>ank,  before  final  Judgment 
In  any  suit  action,  or  proceedlr«  In  any 
state,  county,  or  municipal  court  Bank  t. 
Mlzter.  124  U.  S.  721,  8  Sup.  Ct  718. 

Before  selling  the  notes  to  McMillan,  the 
defendants  did  not  discontinue  the  suits  In 
New  Mexico,  thus  releasing  the  attachment 
of  the  stock.  With  the  right  of  McMillan  to 
be  substituted  as  irialntlff  In  those  suits  un- 
der the  law  of  New  Mexico,  the  defendants. 
In  effect,  sold  to  him  the  suits  with  the  at- 
tachment of  the  stock,  as  well  as  the  notes. 
Tbey  did  this  with  the  Intent  and  for  the  pur- 
pose of  obtaining  a  preference  over  the  oth- 
er creditors  of  the  ln8(^Tent  debtor,  and  to 
prevent  the  stock  from  coming  Into  the  bands 
of  the  orators,  as  a  part  of  the  assets  of  his 
estate,  and  to  defeat  the  effect  of  a  fijial  Judg- 
ment In  this  suit  in  favor  of  the  oratora, 
granting  them  the  perpetual  Injunction  In  the 
premises  to  which  they  were  entitled.  The 
defendants  now  contend  that  the  sale  of  the 
notes  to  McMillan,  and  the  sale  of  the  stock 
on  execution  In  the  New  Mexico  suits,  consti- 
tute an  effectual  bar  to  any  recovery  or  de> 
cree  against  them  In  this  actkn;  and.  In  sup- 


port of  this  contention,  they  Invoke  the  provi- 
sion of  section  1  of  article  4  of  the  constitu- 
tion of  the  United  States,  which  requires  full 
faith  and  credit  to  be  given  In  each  state  to 
the  judicial  proceedings  of  every  otber  state. 
The  reply  to  this  claim  is  that  no  question  is 
made  as  to  the  conduslveness  of  the  Jndg 
ments  of  the  court  In  New  Mexico,  nor  is  :t 
sought  In  this  proceeding  to  attack  them  di 
rectly  or  collaterally.  This  bill  is  broughi 
to  compel  the  defendants,  dtisens  of  thi^ 
state,  to  respect  and  obey  its  laws,  and  the 
power  of  its  courts  to  protect  the  rights 
its  citizens. 

Under  the  laws  of  this  state,  the  rights  of 
the  [MLrtles  to  this  Utlgatltm,  whatever  tbey 
were,  were  fixed  when  it  was  begun,  and  pro- 
cess served  therein  on  the  defendanta  Afit-r 
such  service,  It  was  not  in  the  power  of  the 
defendants  to  devest  the  onttxs  of  their 
rights  wlthoat  their  consent  or  the  action  of 
the  court  The  defoidanta  might,  and  did. 
render  the  remedy  to  be  administered  morv 
difficult  but  the  right  itself  remained  unaf- 
fected by  their  acts.  It  Is  a  fundamentnl  prin- 
ciple that  the  rights  of  parties  In  the  sabject- 
matter  of  litigation  are  to  be  determined  as 
of  the  date  of  the  commencement  of  the  salt 
After  the  court  of  chancery  has  taken  cognf- 
zance  of  a  cause,  and,  by  service  of  ^oces 
therein  upon  the  defendant  has  anthoitically 
Informed  him  of  the  redress  sought  to  be  oi- 
forced  against  him,  It  will  not  permit  him  to 
trifle  with  it,  by  disqualifying  himself  from 
obeying  its  final  decrees  therein.  Under  such 
circumstances,  a  defendant  proceeds  at  bts 
peril,  and  the  court  will  do  ctmplete  Justice 
so  far  as  It  Is  within  Its  pow^.  notwithstand- 
ing the  attempted  defiance  of  its  auttioritr 
by  the  defendant  The  granting  ot  refusing 
a  preliminary  injunction  in  no  way  affects  the 
rights  of  the  parties  in  respect  to  the  final 
Judgment  Wing  v.  Inhabitants  of  I<^airha- 
ven.  8  Gush.  363;  Charles  River  Bridge  v. 
Warren  Bridge,  6  Pick.  376;  Gibbens  v.  Peel 
er,  8  Pick.  254;  Florence  Sewing-Mach.  Co. 
V.  Grover  &.  Baker  Sewlng-Mach.  Ca,  110 
Mass.  16;  Texas  v.  Hardenberg.  10  WalL 

The  cases  cited  by  the  defendants  In  auvpni 
of  their  contention  that  the  sale  of  the  notes>. 
and  also  of  the  stock  on  execution,  as  a  mat- 
ter of  law,  defeats  this  action  of  the  orators, 
are  clearly  distinguishable  from  the  case  it 
bar;  and.  If  they  were  not,  they  are  contra- 
ry to  the  law  of  this  state,  and  therefore  not 
to  be  followed  by  this  court  Hie  purpose  of 
the  orators*  bill  was  to  enalde  them  to  secnre 
the  stock  in  question  for  the  benefit  of  the 
creditors  of  H.  E.  Folsom.  and  this  purpose 
would  have  been  accomplished  had  an  Injunc- 
tion, sncfa  as  they  were  entitled  to  have  oo 
the  facts  found,  been  granted  them  as  of  the 
date  of  the  service  of  process  in  this  salt  upon 
the  defendants.  By  reason  of  the  acts  of  the 
defendants  committed  since  the  service  of  * 
process  upon  them,  an  injunction  wookl  now 
furnish  them  no  relief.  Whawrer  a  cooti 
ftf  eqnltj  has  jnrisdletloii  to  «itertaln  a  UL 
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for  an  Injimctlon  against  the  commlsaloD  or 
continuance  of  a  wrongful  act,  it  ma,j  award 
damages  In  substitution  for  such  injunction, 
when  the  defendant,  by  his  acts  committed 
subsequent  to  tbe  service  of  process  upon 
him,  has  rendered  relief  by  Injunction  IneSect* 
uul.  Hayden  t.  Yale,  45  La.  Ann.  3^,  12 
Suuth.  633;  2  Story,  Eq.  Jur.  (6th  Ed.)  |  794; 
Nelson  V.  Bridges.  2  Beav.  239;  1  Pom.  Eq. 
Jur.  38  236-240.  and  note  3  to  section  237; 
Mliltmau  T.  Ordway.  106  Mass.  232;  Green- 
away  V.  Adams,  12  Ves.  (Suumer's  Ed.)  305; 
Woods  V.  Scott,  14  Vt  518;  SUmpson  v.  Put- 
nam, 41  Vt  238. 

The  orators,  by  tbe  amendment  to  their 
original  bill,  have  so  framed  It  as  thereunder 
to  entitle  them  to  substituted  relief  in  tbe 
way  of  pecuniary  damages.  It  is  contended 
that  tbe  orators  shoud  have  a  decree  for  (20,- 
UOO,  tbe  value  of  the  stock  at  the  time  of  Its 
sale  on  execution,  and  Interest  tbereon  from 
that  date.  This  contention  would  be  sound 
were  It  not  for  the  connection  of  the  at&tffr 
Hazen  with  the  sale,  and  his  duty  as  assignee 
lu  ration  thereto.  It  was  his  duty,  as  as- 
signee^ to  protect  the  Insolvent  estate,  so  far  as 
it  was  In  bis  power  to  do  so,  from  the  sacri- 
fice of  its  assets.  Including  this  stock.  It 
amtears  that  about  98,000  of  assets  had  come 
into  the  hands  of  himself  and  bis  co-assignee. 
It  was  then  provided  by  R.  L.  i  1821.  now  V. 
S.  i  2103.  that  an  assignee  might  redeem  liens 
upon  tbe  goods  or  estate  of  the  debtor,  by  or^ 
der  of  the  court  of  Insolvency.  Had  be  ap- 
plied for  such  an  order,  and  It  had  been  re- 
fused, he  would  have  been  exonerated  from 
furthw  duty  to  protect  this  stock  from  the 
attachment  Hen;  but  it  does  not  appear  that 
be  applied  for  such  an  order,  or  did  anything 
to  save  the  stock  for  the  Insolvent  estate,  ex- 
cept to  bring  this  suit  at  bar  against  the  de- 
fendanta  It  was  bis  duty  to  obtain  such  an 
order  If  he  could.  When  the  value  of  the 
stock,  in  comparison  with  the  amount  of  the 
executions  on  which  It  was  sold,  is  consid- 
ered, it  Is  not  to  be  presumed  that  he  could 
not  have  obtained  it.  The  Merchants'  Nation- 
al Bank,  when  It  sent  him  as  Its  president  to 
New  Mexico,  to  purchase  the  stock  for  It  at 
the  sale,  knew  the  fiduciary  rdatlon  In  wblcb 
he  stood  in  respect  to  the  stock  as  an  asset 
of  the  Insolvent  estate.  He  caused  the  stock 
to  be  bid  oft  for  the  bank  at  a  sum  $14,423.61 
less  than  its  then  value.  By  making  the  as- 
signee its  agent  In  this  transactton,  with  full 
knowledge  of  his  fiduciary  relation  to  the  In- 
aolvent  estate,  including  this  stock,  the  bonk 
cannot  now  hold  the  stock  against  the  estate, 
after  being  reimbursed  tor  the  money  It  paid 
for  It,  with  interest  thereon.  One  who  par- 
ticipates with  a  trustee  In  the  breach  of  his 
duty  cannot  hold  the  fruits  of  such  default 
of  duty  as  against  the  cestnl  que  trust 
Standing  thus,  althougli  the  defendants  were 
also  In  the  wrong,  the  orators  can  only  re- 
caver  the  som  for  which  tbe  stock  was  sold, 
with  Interest  tbereon  from  tbe  date  oi  Um 


sale,  as  damages.  Pro  forma  decree  revers- 
ed, and  case  remand&l,  with  directions  to  en- 
ter a  decree  against  all  the  defendants  for  the 
sum  of  $5,576.49,  with  Interest  from  Decern* 
ber  28,  1884,  with  costs  of  suit. 

TAFT  and  START,  JX.  dissent. 


FIFE  V.  FORD. 

(Supreme  Court  of  New  Hampshire.  HUlsboro. 
Dec,  1883.) 

Attachmbnt— CoKDmo!iALSi.LB— VssDoa's  Lisa 
—Attachable  Intbrkst— Demand  or  Ac- 

COCKT — UlflCRAHOE  OP  hlKS, 

1.  The  Interest  of  the  porchaser  of  personal 
property  on  which  tbe  vendor  retains  a  lien, 
Id  accordance  with  Pub.  St  c  140,  SS  23.  24, 
26,  is  attachable. 

2.  Where  the  vendor  of  a  chattel,  on  which 
he  retained  a  lien  for  purchase  mon^,  neglect- 
ed to  furnish  an  officer,  who  had  attacned  such 
property  on  a  writ  against  tbe  parchaaer,  an 
account  of  the  amount  due,  within  15  days  aft- 
er demand  therefor.  In  accordance  with  Pub. 
St  c.  220,  II 17, 18;  sndi  officer  held  such  prop* 
erty  dlschu^sd  from  such  lien. 

Trovo:  by  one  Fife  for  an  organ  attached 
by  one  Ford,  an  ofBcer,  on  a  writ  against  one 
Brown.  Facts  found  by  tbe  court  At  the 
time  of  the  attachment,  plaintiff  had  a  ven- 
dor's Uen  oa  the  organ.  Defendant  made  an 
oral  demand  on  plaintiff  for  an  account  of  the 
amount  due  on  the  organ,  which  she  prom- 
ised to  furnish  <m  her  return  home,  but  she 
failed  to  do  so.  Judgment  for  defendant. 

John  H.  Andrews,  for  plalnUif.  George  B. 
Cox,  for  defendant. 

PER  CT7RIAM.1  Tbe  plahitlff  sold  and  de- 
livered the  organ  to  Brown  conditionally,  re- 
taining a  Uen  thereon  In  accordance  with  the 
statute.  Pub.  St  c.  140,  H  23,  24,  26.  At 
the  time  of  the  attachment,  Brown  was  tbe 
owner  of  the  organ,  subject  to  the  idalntiff*s 
Uen;  and  his  Intwest  therein,  like  the  In- 
terest of  the  mortgagor  of  personal  property, 
was  attachable.  Hervey  t.  Dlmond,  67  N. 
H.  842.  38  Atl.  831. 

After  the  demand  for  an  account  of  the 
amount  due  under  the  lien,  and  tbe  plaintiff's 
neglect  to  furnish  It  within  15  days,  tbe  de- 
fendant held  the  organ  discharged  from  the 
plaintiff's  claim.  Pub.  St  c  220,  i|  17.  IS; 
Kimball  V.  Morrison.  40  N.  H.  117.  Whether 
the  demand  In  such  a  case  mnst  be  In  writing 
Is  a  question  which  It  is  unnecessary  to  c(m- 
slder,  since.  If  a  formal  written  demand  Is 
necessary,  the  plaintiff  waived  Oie  observ- 
ance of  that  requirement,  by  falling  to  object 
to  the  wal  donand,  and  promising  to  comvlj 
therewith.  Judgment  for  tbe  defendant 

BLODGBTT,  J.,  did  not  ilL   The  otbeis 

concurred. 


I  See  footnote^  86  Aa  007. 
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(Conn. 


DABTON  «t  ml  t.  SPBBBT. 

(Bn^em*  Oonrt  of  Error*  of  Ciuiiwetiait.  Jan. 
4,  1800.) 

RlHOTAL — FiDBRAL  QdKSTIONS  —  JC'RISDICTIOIT — 
FL>ADIir« — APPBAL— BIUO»— NOMSOTT. 

1.  Under  Act  Cong.  March  3.  1887,  as  coi^ 
rected  by  Act  Aug.  13,  1888,  proTidiog  for  re- 
mOTal  ot  cauaei  from  the  Btate  to  the  federal 
courts  bj  defendant,  plaintiff  has  no  right  to 
such  remoTAl,  except  in  a  suit  between  miiens 
of  the  same  state  daimtaig  lands  under  grants 
of  different  states. 

2.  A  cause  cannot  be  removed  from  a  state 
to  the  federal  coarta  becanse  of  federal  ques- 
tioDS  beiap  involTed,  which  do  not  appear  Id 
plaintiff's  mitiai  pleading. 

3.  The  filing  of  a  petltioa  and  bond  for  re- 
moTal  to  the  federal  courts  deprives  the  state 
court  of  authority  to  proceed  only  where  the 
case  is  one  which  can  rightfully  be  removed. 

4.  Where  a  party  demurs  to  a  pleading;,  and 
at  the  same  time  moves  to  strike  it  out,  the 
demurrer  being  sustained,  be  can  withdraw  the 
motion  to  strike. 

6.  On  appeal  from  a  jadgment  of  nonsuit  j 
baaed  on  plaintiff's  deliberately  abandoning  his  • 
case,  a  prior  rniing  of  the  court  on  demurrer  \ 
is  not  before  the  appellate  tribunal 

6.  Error  in  a  ruling  on  piaintilTs  demurrer  is 
harmless,  plaintiff^  afterwards  deliberately  suf* 
ferine  a  nonsuit 

Appeal  from  city  court  of  New  Haven. 

Action  by  William  H.  Darton  and  others 
against  RhodeHa  A.  D.  A.  Sperry.  There 
was  a  Judgment  for  defendant,  and  plalatttfli 
appeal.  AfBrmed. 

The  plaintUh.  aa  the  next  of  kin  of  MattiUas 
Ia  Darton,  deceaaed.  brought  tbli  suit  against 
the  defendant,  aa  the  execatrix  of  Sereno 
Armstrong.  The  material  parts  of  the  com- 
plaint are  aa  follows:  "(1)  On  the  14th  day 
of  June,  1876,  Sereno  ArmstroiMEi  then  In  full 
life,  but  now  deceased,  executed  and  dellTered 
to  Matthias  L.  Darton  his  promissory  note,  pay- 
able on  demand,  one  year  af t«r  date,  for  TBlue 
received,  for  the  sum  of  $2,000.00,  with  inter- 
est payable  semiannually.  (2)  Said  note  was 
Bccnred  by  a  mortgage  on  certain  real  estate 
and  chattds  then  owned  by  said  Sereno  Arm- 
strong, located  on  the  east  side  of  Quln- 
nlplac  rirer.  In  what  Is  now  the  town  of 
New  Haven,  but  was  at  that  time  In  the  town 
of  Bast  Haven.  (3)  On  tiie  - — -  day  of 
January,  1878.  said  Sereno  Armstrong,  in  col- 
lusion with  others,  and  for  the  purpose  of 
defrauding  said  Matthias  L.  Darton  out  of 
the  money  owing  to  said  Darton  by  said  Arm- 
strong, as  eTldeqced  by  said  note,  caused  a 
suit  to  be  brought  tai  the  superior  court  for 
New  Haven  county  agaliut  said  Darton  and 
himself,  to  foreclose  said  mortgaged  premi- 
ses, and  received  a  deed  back  from  the  mor^ 
gagee  after  said  Darton  had  been  ejected." 
The  answer  set  np  two  defenses,— the  flrst 
denying  the  above  allegations  of  the  com- 
plaint and  the  second  setting  up  a  discharge 
In  bankruptcy  obtained  by  Armstrong,  The 
plalntitrB,  to  the  second  defense,  filed  the  fot 
lowing  demurrer:  "The  plaintiffs  demur  to 
the  defendant's  second  defedse:  (1)  Because 
(he  cause  of  action  In  the  complaint  was  ex- 


pressly exempt  from  the  operathm  of  the 
United  States  bankrupt  law.  (S9  Because 
tbe  note  described  in  the  com^alnt  was  se- 
cured by  a  Uen  <m  real  property,  and 
exempt  from  being  proved  against  the  estate 
of  said  bankmpt,  and  said  bankrupt  could 
not  be  dlscbarged  therefrom.  (S)  Because 
by  the  bankrupt  laws  of  the  UnlteC  States 
then  In  force,  but  new  repeated,  being  an  act 
of  congress  to  establlA  a  uniform  sytftem  of 
bankruptcy  throughout  the  United  States,  no 
claim  secured  by  a  Hen  on  real  or  per- 
sonal property  cotild  be  proved  against  tb<* 
estate  of  a  bankmpt"  Tbe  court  over- 
ruled the  demurrer,  ordered  tbe  plafntUES  to 
reply,  and  they  reidled  aa  follows:  "(It 
Tbe  plaintiffs  reply  ttiat  the  discharge  In 
bankmptcy  set  out  In  defendants  answer 
was  not  a  discharge  from  the  note  and  In- 
debtedness alleged  In  flie  complaint.  (2)  That 
tbe  said  Sereno  Armstrong  w^  knew  that  safd 
dlschai^  In  bankruptcy  vras  not  a  dtschargo 
from  the  debt  set  out  In  the  comftetnt.  as  on 

or  about  the  ^y  of  January,  1S78.  the 

said  Sereno  AmMtroug.  In  ctdlurion  with 
others,  as  set  out  ht  paragraph  3  of  the  com- 
l^alnt  caused  a  foredosnre  to  be  brought 
on  a  prior  mortgage  against  blms^.  the 
said  Sereno  Armstrong,  and  tbe  said  Matthias 
Darton,  and,  a,tter  the  said  Darton  and  him- 
self had  been  f(we(4osed,  received  a  deed 
back  to  his  wife  fran  said  prior  mortgagee. 
Armstrong,  and  thereupon,  at  the  same  timf- 
aad  place,  mortgaged  aaM  premises  to  said 
Am^rong,  for  sobstantlany  the  same  amoimt 
of  money  as  the  one  foreelosed.  (3)  Said 
foreclosure  proceedings  were  brought  for  no 
other  imrpose  than  to  eject  said  Matthias 
Darton,  whose  debt  the  said  Sereno  Arm- 
atnmg  well  knew  had  not  been  dlaebarged  by 
the  bankmpt  proceedings  above  described.** 
The  defendant  denied  all  the  allegathms  of 
the  reply. 

After  this,  wnilam  H.  Dartcm,  one  of  the 
plaintiffs,  filed  In  said  city  court  In  the  usual 
form,  a  petltloa  for  the  removal  of  said  camv 
to  the  circuit  court  of  tbe  United  States  for 
the  district  of  Connecticut,  accompanied  by 
a-  duly-executed  bond  for  the  prosecntlon  of 
said  canse  In  said  circutt  court  The  pmtmd 
for  said  removal  was,  In  the  petRhm,  state<1 
as  follows:  '^at  Uie  controversy  In  said 
suit  Is  upon  the  construction  of  a  United 
Stetes  statute,  to  wit.  a  certain  statute  ea- 
tltled  'An  act  of  congress  to  establish  a  mi- 
form  system  of  bankmptcy  throughout  the 
United  States';  that  Issue  Is  raised  1^  tbe 
defendant  In  manner  and  form  as  more  fnUy 
appears  by  the  record  of  said  suit."  Hie  de- 
fendant then  filed  a  moti<m  to  strike  out  the 
petition  for  remonU^  on  the  ground  that  the 
plaintiff  "should  have  filed  bis  petition,  if  he 
had  a  right  to  file  any  such  petition,  upon  the 
day  fUlowlng  the  return  day  of  this  cause 
of  action.'*  The  defendant  also,  on  tbe  same 
day,  filed  in  said  court  a  denmrrer  to  said 
petition  for  removal,  on  the  ground  that: 
"(1)  Under  the  statute  laws  governing  re- 
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moTal  of  eatues  trom  »iaXe  courts,  only  toe 

defendant  ttas  the  right  to  remove  a  cause, 
and  the  plaintiff  baa  not,  except  where  the 
£ult  Is  one  between  citizens  of  tbe  same  state, 
oiaimlog  lands  under  ^ants  of  different 
states;  and  this  Is  not  such  a  suit  (2)  Tbe 
statute  of  tbe  United  States  goveniing  tbe 
removal  of  causes  dees  not  permit  the  re- 
moral  of  a  cause  tor  the  reason  assigned  in 
tbe  plaintiffs'  petition."  On  May  5,  1898,  the 
<ourt  (Bishop,  J.)  sustained  tbe  demurrer, 
"for  reasons  given  In  the  demurr^."  The 
plaintiffs  filed  a  written  exception  to  this 
ruling  upon  the  demurrer.  Tbe  defendant 
then  filed  a  notice  of  tbe  withdrawal  of  tbe 
above  motion  to  strike  out  the  petition  for 
removal.  The  plaiutlCFs  filed  a  motion  to 
restore  to  tbe  teeocd  said  motion  to  strike 
out,  which  motion  the  court  (Dow,  J.)  de- 
nied. Afterwards,  on  the  Idtb  day  of  May, 
1808.  the  plaintiffs  filed  a  wrUten  notice  In 
said  cause,  stating  that  they  had  applied  to 
a  judge  of  tbe  circuit  court  o£  the  United 
States  for  the  district  of  Connecticut  for  a 
writ  of  certiorari  upon  tbe  petition  tor  re- 
moval, and  that  said  application  would  be 
heard  at  th£  place  named  in  tbe  notice,  on 
the  26th  day  of  May.  1808.  On  the  25tb  day 
of  May.  1S8S,  the  court  found  that  "tbe  de- 
fendant appeared,  but  tbe  plalntUfs,  being 
called,  did  not  appear  to  proaecnte  their  ac- 
tion." and  thereupon  rendered  judgment  for 
the  defendant  for  coats  of  suit. 

In  the  appeal  It  Is  alleged  that  tbe  trial 
court  erred  in  the  following  {uirtlcolars:  (1) 
In  overruling  the  demurrer  to  the  second  de- 
fense; (2)  in  sustaining  tbe  demurrer  to  tbe 
petition  for  removal;  (S)  in  allowing  defend- 
ant to  file  a  motion  to  strike  out  tbe  petition 
for  removal,  and  to  demur  at  one  and  the 
same  time;  (4)  in  allowing  defendant  to 
withdraw  tbe  motion  to  strike  ont  tbe  pe- 
tition for  removal;  (5)  in  not  granting  tbe 
petition  for  removal;  (6)  In  granting  a  non- 
suit while  an  application  for  a  writ  of  certio- 
rari was  pending,  and  bad  been  assigned  tor 
bearing. 

Jason  P.  Thomson,  fbr  aro^Iants.  BM- 
nimd  Zacber  and  Q«orge  A.  T^ler,  for  ap- 
pellee. 

TORRANCE,  J.  (after  stating  the  facts). 
The  first  question  to  be  considered  In  this 
case  relates  to  the  rulings  of  tbe  court  be- 
low with  reference  to  tbe  petition  to  re- 
move the  suit  Into  tbe  circuit  court  of  the 
t'nited  States.  Tbe  parties  to  the  suit  are 
nil  residents  of  this  state,  and  tbe  sole 
(  lulined  gi-ound  for  removal  la  that  the  aee- 
Olid  defense  raised  a  controversy  about  the 
construction  of  the  "United  States  Bankrupt 
Act,"  so  called.  The  defendant  demurred 
to  tbe  petition  on  tn*o  grounds;  (1)  Because 
"only  the  defendant  has  tbe  right  to  remove 
a  cause,  and  tbe  plaintiff  has  not,"  In  a 
case  like  this;  (2)  because  "the  statute  of 
Ihe  United  states  govemlng  the  removal  of 


canses  does  not  permit  tte  removal  of  a 

cause,  for  tbe  reason  assigned  In  the  plain- 
tiffs' petition.  Hie  court  below,  upon  both 
of  these  grounds,  beld  that  the  suit  was  one 
which  could  not  be  removed.  We  are  of 
opinion  that  the  court  below  did  not  err  In 
so  holding.  Undw  tbe  act  of  congress  of 
March  3,  1887,  as  corrected  by  the  act  of 
August  13,  1SS8,  whkb  governs  In  the  pres- 
ent case,  tiie  plaintiff,  in  a  case  like  tbe  oue 
at  bar.  Is  not  entitled  to  remove  the  cause. 
That  act,  by  declaring  that  tbe  removal  may 
be  made  "by  the  defendant  or  defendants 
therein."  has  excluded  the  plaintiff  from 
the  exercise  of  such  a  right  or  privilege,  even 
though  every  other  element  of  removability 
is  In  tbe  case.  Black,  DIU.  Rem.  Causes, 
par.  65.  Moreover,  It  la  well  settled  tbat  a 
cause  Is  not  removable  merely  because  a 
federal  j^nestlon  Is  raised,  as  here,  by  the 
answer  or  plea  nr  other  pleading  subsequent 
\o  the  complaint,  bill,  or  declaration.  To 
make  a  suit  removable  on  this  ^ound  alone. 
It  must  appear  at  tbe  outset  of  the  suit.  In 
the  bill  or  complaint  or  other  initial  plead- 
ing of  the  plaintiff,  that  it  la  one  of  that 
character;  and  no  statement  to  tbat  effect 
In  tbe  subsequent  pleadings  In  the  suit  or  in 
the  petition  for  removal,  can  supply  the 
want  of  an  allegation  of  a  federal  question 
In  tbe  Initial  pleading  of  tbe  plaintiff.  Ten- 
nessee V.  Union  &  Planters'  Bank,  152  U.  S. 
454,  14  Sup.  Ct  «S4;  ObappeU  v.  Water- 
worth,  155  U.  S.  102.  15  Sup.  Ct  34;  Railway 
Co.  V.  Skottowe,  162  U.  S.  4fl0.  16  Sup.  Ct 
869;  Walker  v.  CoUtos,  lOT  TT.  S.  57.  17  Sup. 
Ct  738;  Black,  Dill.  Rem.  Causes,  par.  112. 

In  the  iiresent  case  no  federal  question  is 
alleged  or  raised  In  the  complaint  and  It 
thus  comes  within  tbat  class  of  cases  where 
the  right  to  remove  merely  because  a  federal 
question  Is  or  may  be  Involved  does  not  ex- 
ist On  both  grotuida,  then,  tiie  court  below 
rightfully  held  tbat  the  cause  oonld  not  be 
removed;  atid.  this  being  so,  tbe  oourt  of 
coarse,  bad  autborlty  to  proceed  further 
with  tbe  suit  After  the  filing  of  a  proper 
petition  and  bond  In  a  proceeding  for  re- 
moval, the  state  court  Is  without  authority 
to  proceed  further  In  the  salt  only  If  tbe  ease 
Is  one  whidi  can  rightfully  be  removed,— 
one  of  which  the  circuit  court  of  the  United 
States  can  take  jurisdiction.  In  such  a  ease, 
after  the  flUng  of  the  jwtltion  and  bond,  the 
state  court  Is  without  authority  to  proceed 
further.  Marshall  v.  Holmes,  141  u.  S.  680, 
12  Sup.  Ct  e2;  Wlflichell  v.  Coney,  54  Conn. 
24,  82,  5  Atl.  364. 

But  the  filing  of  a  petition  and  bond  In  a 
suit  not  removable  docs  not  work  a  transfer 
from  the  stste  court  To  aecompllsh  this, 
the  petition  and  bond  jarast  be  filed  In  a 
suit  that  nay  be  removed,  and  tbe  petiti<»er 
must  tbvw  a  right  In  hhnself  to  remove  it. 
A  state  court  Is  not  bound  to  surrender  Its 
jurisdiction  on  a  petition  for  removal  ua- 
leas  a  case  Is  made  by  the  record  which  en- 
titles a  putr  to  a  removaL  Crdmre  v.  Rail- 
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way  Oow.  181  U.  8.  240,  9  Sap.  Ct  092;  Wln- 
cheU  r.  Coney.  64  Conn.  24.  32,  5  Aa  354. 

We  tblnk  tbe  defendant  had  the  rigbt  to 
wltbdraw  her  motion  to  strike  oat  the  peti- 
tion for  remoTal.  and  that  the  court  did  not 
i>rr  In  proceeding  to  render  Jadgment  not- 
wldistandlng  the  notice  for  a  hearing  upon 
tbe  application  tor  a  writ  of  certiorari. 

This  dlflpoaea  of  all  the  aaslgnmenta  of  er- 
ror aave  tbe  first,  vblch  la  that  the  court 
erred  In  overrallng  tbe  demurrer  to  the  sec- 
ond defense.  Tbe  Judgment  of  which  the 
plaintiffs  complain  Is  a  Judgment  of  nonsuit 
It  Is  based,  not  upon  the  ruling  of  the  court 
upon  the  demurrer  to  the  second  defense, 
nor  upon  any  of  tbe  other  rulings  in  the 
case,  but  upon  the  considered  and  deliberate 
act  of  the  pUIntUfs  In  abandoning  tbe  case 
and  falling  to  appear.  It  was  not  the  re- 
sult of  tbe  roltng  upon  tbe  demurrer  In  ques- 
tion, and  was  not  In  any  way  affected  o; 
caused  by  that  ruling.  Under  tiiese  circum- 
stances, tbe  question  whether  the  court  did 
or  did  not  err  In  its  ruling  Is  not  properly 
b^ore  us  upon  this  appeal;  and  If  It  were 
and  the  ruling  was  wrong,  It  did  the  plala- 
tltTs  no  harm.  For  these  reasons  It  Is  un- 
necessary to  consider  this  assignment  fur- 
ther, or  to  pass  upon  the  question  which  It 
presents.  There  Is  no  error.  The  other 
Judges  concnrred. 


NBWTOWN  BAY.  BANK  t.  LAWBBNOB 
ct  a1. 

(Supreme  Court  of  Brrora  of  CnmsetleaL 
Jan.  4.  1S99.) 

ASUGNMKNT    rOK    CREDITORS  —  POWBB    OF  AB- 
8I0XSB—  HORTO  AO  B — Co\TEBT— CBBD- 
ITOHS— NOTIOB — IiIKN. 

1.  Under  Oen.  St.  |  BOl.  reqniring  a  Tolun- 
tary  agsignment  to  embrace  all  the  debtor's 
property,  and  section  607,  requiring  tbe  as- 
■ifniee  to  take  possession,  manage,  and  dispose 
of  all  the  debtor's  property,  the  power  of  tbe 
aaalffnee  to  resist  a  claim  of  a  moitfcaKee  whose 
mortzage  was  lost  and  onreeordad  Is  tlis  same, 
whether  the  ss^gument  was  volnntacy  or  in- 
Tohintary. 

2.  Under  Gen.  St  S  2961,  maklna  an  unre- 
corded conreyance  ineffectual  to  hold  lands 
asalnst  any  other  than  the  irraator  and  his 
heirs,  the  assignee  of  the  grantor  of  an  unre- 
corded mortgage  takes  for  the  benefit  of  tbe 
creditors  free  from  the  lien  of  tbe  mortgage, 
stare  he  represents  the  creditors,  and  their  right 
to  attach  or  levy  execution  is  cat  off  by  the  aa- 
■Imment;  and  this,  though  the  assignee  took 
with  notice  of  tbe  mortgsge,  and  paid  Intereat 
on  It,  the  creditors  having  no  actual  notice^ 

Audrewi,  iX  J.,  and  Hameraley,  J.,  dlnent- 
ing. 

Appeal  from  superior  court.  New  Harai 
county;  George  W.  Wheeler.  Judge. 

Suit  by  the  Newtown  Savings  Bank  against 
Gordon  B.  Lawrence  and  others  to  foceclose 
a  lost  snd  unrecorded  mor^ge.  There  was 
a  decree  for  ^abitlff,  and  defendants  qtpesl. 
Berersed. 

The  court  found  tbe  following  facta:  "(1) 
On  April  14.  1S02,  the  phUntlfl  loaned  to  the 


defendant  Lawrence  $3,000  upon  Us  demand 
note,  secured  by  a  mortgage  dnly  executed 
upon  the  pvof&tj  described  In  plalntUTa  Bac- 
hlblt  A,  without  bartaig  had  either  seardi  of 
the  title  made  or  an  appraisal.  ^  On  aald 
day  the  title  to  said  property  stood  In  the 
name  of  said  lawrence.  subject  to  a  mwt- 
gage  to  tbe  plalntlft  of  $7,000.  (3)  Mr.  Iaw- 
rence  had  acted  as  the  agent  of  the  plain- 
tiff on  a  number  of  occasions  In  negotiating 
tor  n  loans  In  Waterbury.  and  the  plaintiff 
had  confidence  In  him.  (4)  The  plaintiff  caus- 
ed said  mortgage  and  note  to  be  drawn  and 
sent  to  the  said  lAwrence^  to  be  executed 
and  returned  to  It  This  was  done,  and  be- 
cause of  Its  ccmfldenee  In  him,  the  plaintiff 
sent  to  hhn  by  mall,  after  said  mortgage  had 
been  duly  executed  and  delivered  to  it,  the 
mortgage,  to  hare  the  same  duly  recorded,  to- 
gether wIUi  a  draft  for  the  fiu»  of  the  loan, 
and  retained  the  not&  (5)  Ijiwrence  n^ect- 
ed  to  bare  tbe  same  recorded,  and  It  became 
lost  (6)  On  about  March  10,  ISM,  said 
Lawrence  was  adjudged  an  Insolvent  In  tbe 
probate  court  for  tbe  district  of  Waterbury. 
and  tbe  def«idant  Hart  was  duly  appointed 
trustee  of  the  said  Insolvent  estate,  and  qual- 
ified, and  has  since  been  acting  as  such  trus- 
tee. (7)  It  did  not  appear  in  evidence  wheth- 
er Lawrence  was  adjudged  an  Insfrtveot  up- 
on a  voluntary  or  Involuntary  asalgnment. 
Tbe  court  understood  the  assignment  was  a 
voluntary  one,  and  so  treated  It  (8)  Said 
Lawrence  gave  to  Hart  shortly  after  hla  ap- 
pointment as  trustee,  a  list  of  bis  property, 
and  stated  to  bim  that  the  said  property  was 
subject  to  two  mortgages,  one  for  $7,500,  on 
property  at  comer  of  Bank  and  James  streets, 
and  one  for  $2,500,  on  Bank  street  lot  (9) 
Said  property,  subject  to  said  $3,000  mort- 
gage, was  Included  in  tbe  appraisal  ot  aafd 
insolvent  estate,  and  on  May  10.  1894,  tbe 
said  trustee  received  an  M^er  from  the  aald 
court  of  probate  to  sell  said  property  either  at 
public  auction  or  private  sale.  (10)  The  trus- 
tee paid  the  Interest  on  such  loan  up  to  May 
1,  1895,  In  three  different  payments,  under 
the  belief  that  the  plaintiff  held  mortgages 
upon  said  property  aggr^ting  $10,000.  (Uj 
On  March  15,  1805,  the  trustee  procured  a 
title  search  of  said  property,  and  ascertained 
that  the  mortgage  in  question  did  not  appear 
of  record,  and  thereafter  saw  the  plaintiff, 
and  learned  from  It  that  It  did  not  have  in 
Its  possession  such  mortgage,  and  It  has  la 
fact  never  been  found.  Until  so  Informed  br 
the  trustee,  the  plaintiff  believed  it  had  said 
mortgage,  duly  executed  and  recorded,  in  Its 
possession.  (12)  Under  said  order,  the  trus- 
tee contracted  to  sell  said  premises  to  tbe  de- 
fendant Kelly,  on  March  27,  1896,  and  there- 
after, and  before  said  sale  was  consummat- 
ed, fully  Informed  Mr.  Kelly  of  the  claim  of 
the  plaintiff  that  said  premises  were  held  by 
It  as  security  for  said  $3,000  loan;  the  said 
note  being  at  that  time  In  the  poasesslon  of 
tbe  plaintiff,  and  known  to  be  so  by  the  trus- 
tee.   (18)  Thereupon  Mr.  Kelly  detained  to 

Digitized  by  LjOOg  IC 


COUD.) 


NEWTOWN  SAV.  BANK  t.  LAWRENCE. 


1055 


perfect  such  contract  unless  he  were  guar- 
antied from  loss  In  the  manner  described  In 
ExUbit  2,  and  the  deed  (Exhibit  2)  was  duly 
executed  and  delivered  to  Kelly,  and  be  paid 
the  consideration  named  therein,  which  was 
somewhat  more  than  Its  actual  value,  and 
parcbased  by  Kelly  because  he  owned  other 
propfrty  In  the  locality." 

Paragraph  4  of  the  complaint  was  as  fol- 
lows: "(4)  Since  the  execution  and  delivery 
of  said  deed,  and  since  the  plaintiff  so  sent 
tbe  same  to  Waterbury  for  record,  and  before 
tlie  plaintiff  had  discovered  that  said  deed 
bad  been  lost  and  had  not  been  recorded,  as 

alleged  In  paragraph  3,  to  wit,  on  the  

(lay  of  — — -f  IS—t  the  said  Gordon  B.  Law- 
rence made  an  assignment  of  all  his  property, 
Including  said  real  estate  so  mortgaged  to  the 
plnintlff,  to  the  defendant  G.  H.  Hart,  aa 
trustee  In  InsolTency  under  the  statute  of  the 
state  of  Connecticut  In  such  case  made  and 
provided,  and  said  Hart  has  qualified  and  Is 
now  acting  as  such  trnstee."  The  defendant 
Kelly  In  bis  answer  admitted  that  the  defend- 
ant Hart  was  duly  appointed  trustee  of  the 
estate  of  Lawrence,  and  was  duljr  anaUfled 
as  such  trustee,  and  alleged  that  he  had  no 
knowledge  or  Information  sufficient  to  form 
a  belief  as  to  t^e  other  matters  all^d  In 
paragraph  4.  Hie  defendant  Hart,  In  answer 
to  paragraph  4  of  the  complaint,  aibnltted  that 
Lawrence  was  adjudged  to  be  an  Insolvent 
debtor  upon  the  petition  of  a'nedltor  of  said 
r^wrence,  and  that  he  (Hart)  was  appointed 
trustee  of  his  estate.  The  plaintiff  replied 
to  that  part  of  Hart's  answer  that,  except  as 
admitted  in  the  complaint,  It  bad  no  Informap 
tlon  sufficient  to  form  a  belief. 

Edward  F.  Cole,  for  appdiantt.  Robert  SL 
De  Forest,  for  appellee. 

HALL,  J.  (after  stating  the  facts).  Nei- 
ther of  the  defendants  admitted  the  allega- 
tion of  the  complaint  that  Hart  was  appoint- 
ed trustee  under  a  voluntary  assignment  of 
r^wrence.  Both  defendants  admitted  that 
tie  was  dniy  appointed  trustee.  Further,  as 
to  his  appointment;  the  defendant  KeXty  al- 
^fsvd  that  he  had  no  Information  sufficient  to 
roTm  a  belief;  while  the  defendant  Hart, 
nimself  the  trustee,  alleged  that  he  was  so 
ippointed  upon  the  petition  of  a  <»edltor  of 
r.awrence.  Under  these  pleadings,  the  bur- 
i(>n  was  upon  the  pltintlff  to  prove  that  the 
iroce<>dlngs  In  tiuolvency  -were  voluntary, 
md  that  alleged  fact  been  a  material  one. 
i*nirilee  Book,  p.  16,  rule  4,  |  4.  In  tte  ab- 
lencp  of  any  evidence  upon  that  point,  it 
-ould  not  properly  be  assumed  that  the  as- 
ilfrnment  was  voluntary.  From  the  fact  that 
io  proof  was  offered.  It  would  rather  appear 
hat  the  plaintiff  was  satlsfled  to  accept  tlie 
ttntpmpnt  In  the  trustee's  answer  that  his 
i|ipointment  was  under  compulsory  proceed- 
npn  In  Insolvency. 

But  we  do  not  regard  It  as  material  to  the 
Ifchts  of  the  parties  in  this  case  whether 


the  proceedings  In  insolvency  were  voluntary 
or  compulsory.  The  alleged  voluntary  as- 
signment of  Lawrence  was  "of  all  bis  proper- 
ty, Including  the  real  estate  so  mortgaged 
to  the  plaintiff."  A  voluntary  assignment 
in  Insolvency  must,  under  the  statute,  em* 
brace  all  the  property  of  the  assignor,  with 
certain  exceptions  not  material  to  this  case. 
Gen.  St  S  501.  By  section  507  of  the  General 
Statutes,  the  trustee  is  appointed  "to  take 
possession  of,  manage,  and  dispose  of"  all 
the  debtor's  property,  with  certain  excep- 
tions, and  all  the  property  owned  by  the 
debtor  "at  the  time  of  filing  such  petition," 
with  said  exceptions,  vests  In  snch  trustee. 
If  ander  a  voluntary  assignment  the  title  of 
the  trustee  is  by  force  of  the  common  law, 
and  In  Involuntary  insolvency  by  force  of  the 
statute,  he  takes  in  either  case  the  same  title 
to  the  same  estate.  In  neither  case  la  the 
power  of  the  trustee  to  take  or  recover,  aa  a 
part  of  the  Insolvenrs  estate,  personal  or 
real  property  held  or  claimed  by  others,  lim- 
ited by  the  pow€T  of  the  debtor  ova:  such 
property.  Preferences,  sales,  and  convey- 
ances actually  or  constructively  fis.ndulent, 
and  which  could  not  be  avoided  by  the  In- 
solvent, may  be  set  aside  1^  the  trustee  ap- 
pointed under  voluntary  or  involtmtaiy  pro- 
ceedings. Shipman  v.  Insurance  Co.,  Sfr 
Conn.  215;  Gaylor  v.  Hardlns,  37  Conn.  60S. 
In  case  of  «  voluntary  assigpament  in  insolv- 
ency, the  right  to  reclaim  property  fraudu- 
lent]^ sold  Is  conv^ed  to  the  tmsteft  Iqr  an- 
assignment  to  him  of  all  the  debtor's  pn^ 
erty.  Fllley  v.  King,  49  Conn.  211.  There- 
seems  to  be  no  difference  in  principle  be- 
tween the  power  of  the  trustee  In  sndi  ft. 
case  and  that  of  a  trustee  under  a  general 
assignment  in  Insolvency  who  is  seeking  t»- 
hold  land  claimed  by  the  debtor's  grantee 
under  an  uiwecorded  deed,  provided  snch- 
deed  Is  invalid  as  against  sneh  trustee. 
Whether  we  regard  him  aa  an  agent  of  tbe- 
debtor.^of  the  creditors,  or  of  the  law.  we 
think  the  trustee  in  this  case  is  clothed  with- 
the  same  power,  and  cliarged  with  the  same- 
duty,  by  our  insolvent  law,  to  take  and  dis- 
pose of  the  land  in  question  tor  the  benefit 
of  the  creditcns  of  Lawrenoe,  If  tbe  assign- 
matt  was  voluntary,  as  In  the-  caae  of  com- 
pulsory insolvency. 

Has  the  plaintiff,  under  the  93,000  mortgage, 
a  valid  title  to  the  land  In  qnestkm  as  against 
thB  trustee'ln  InscdvencyT  It  is  conceded  that 
the  defendant  Kelly  lias  no  greater  right  than 
the  trustee.  The  facts  are  not  those  showing 
an  attempt  by  tlie  plaintiff  to  establlsli  an 
eqnlteble  mortgage  or  to  enforce  an  equitable 
rl^t  The  idalntitTa  mly  dalm  of  tlfle  is  by 
deed  duly  executed,  and.  whl«!h  it  daims  la. 
valid,  under  the  statute,  against  a  trustee  in 
insolvency.  Its  vaUdlty  aa.  against  the  grantor 
la  not  questioned.  Whetiier  It  Is  also  valid  as- 
against  the  trustee  hi  Insolvency  d«paidB  up«i 
the  constructlra  to  be  placed  upon  our  stat- 
ute concerning  unrecorded,  deeds,  and  the  in- 
terpretation of  our  law  regarding  the  powers- 
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of  such  trustee  and  his  ration  to  the  In- 
solrent  and  hla  creditors.  The  right  at  the 
plaintiff  to  a  Judgment  of  foreclosure  depends 
entirely  upon  the  question  of  whether,  as 
against  this  trustee,  the  mortgage  In  question 
la  Talld  IB  law.  Section  2991,  Oen.  St.  pro- 
vides that  "no  conveyance  shall  be  effectual 
to  h<dd  lands  against  any  other  person  but 
the  grantor  and  bis  heirs,  unless  recorded  on 
the  records  of  the  town  in  which  the  lands 
lie."  The  mortgage  deed  In  question  was  ex- 
ecuted In  1882,  and.  through  the  negligence  of 
the  plaintiff's  agents,  it  has  never  been  re- 
corded, and  has  become  lost  The  defendant 
Hart  was  appointed  trustee  In  18M,  and  soon 
after  his  apiwintment  was  Informed  that,  In 
addition  to  the  ¥7.000  mortgage,  the  real  estate 
of  the  Inatrfvent  was  Incumbered  by  mortgage 
to  the  amount  of  98,060.  It  does  not  appeal 
ttmt  any  <tf  the  creditors  had  notice  of  the 
exlstenee  of  the  $8,000  mortgage.  Though 
dttterfng  from  Ok  rule  In  some  of  our  states, 
it  Is  the  law  of  Connecticut  that  ihe  Hen  ac- 
qalred  by  the  attachment  of  a  creditor  of  tite 
grantor  of  a  deed  not  recorded  within  a  rea- 
sonable time  la  superior  to  the  title  of  the 
grantea  of  audi  deed,  to  the  absence  of  notice 
to  tb«  attaching  creditors  of  the  existence  of 
such  deed.  Moor  r.  Watson,  1  Boot,  389; 
WelcJi  V.  Gould,  2  Root,  287;  Carter  v.  Cham- 
pion, 8  Conn.  M&-558;  Wheaton  t.  Dyer,  IS 
Conn.  807;  HIU  t.  Meelcer,  24  Conn.  211; 
Bamum  t.  Landon.  26  Conn.  137;  BIssdl  t. 
Xoonsy,  8S  Conn.  411;  Theall  t.  Diabrow,  90 
Conn.  SlS;  P(md  t.  Skldmore,  40  Conn.  213: 
Ooodsdl  T.  BolIlTan,  Id.  83.  The  creditors  of 
Lawrence  are  creditors  without  notice,  not- 
withstanding the  notice  gireu  to  the  trustee 
after  his  aroolntmant  CBSh-ReglBter  Oo.  t. 
Woodbory,  70  Conn.  321,  30  AiL  168.  Had 
there  been  no  proceedings  In  insolvaicy,  the 
creditors  of  Lawrence  could  hare  attached 
this  land,  and,  by  levy  of  execution,  appro- 
Itflated  It  to  the  payment  of  their  reapectlTe 
claims.  TlUs  right  of  creditors  to  so  avail 
themselves  of  this  property  has  been  suspend- 
ed by  the  appointment  of  a  trustee  In  In- 
solvency. New  Haven  Wire  Co.  Cases,  57 
Conn.  862-^7.  18  Atl.  266.  By  the  proceed- 
Inga  In  Insolvency,  the  credltore  of  Lawrence 
hm  Bot  only  been  deprived  of  Mils  rlg^t  of 
attacluaaikt,  bat  attachments  and  levies 
of  executions  not  completed,  made  within  60 
days  next  pFscedlng"  the  commencement  of 
audi  proceedings.  If  any  sndi  have  been  made, 
have  been  dissolved.  It  waa  not  the  purpose 
of  our  iiw<4vent  law  ttiat  tte  appohitment  of 
a  trustee  abould  place  beyond  the  reach  of 
eredltws  property  of  the  debtor  which,  in  tlie 
abaenoe  of  Inaolvency  proceedings,  could  have 
been  lawfuUy  appropriated  by  attachment  and 
execution  to  the  payment  of  his  debts.  The 
liens  attadiment  and  execution  are  dis- 
solved to  prevent  one  creditm-.or  class  of  cred- 
itors from  gaining  an  undue  advantage  over 
others,  and  from  Oiereby  defeating  the  real 
object  of  the  pres»t  insolveBt  lav,  namely, 
tbe  aqual  dlatrlbutlra  of  tbe  eatate  of  the 


debtor  among  all  of  bis  creditors.  By  Ote  {pro- 
cess of  attachment  and  of  execution,  that  par. 
of  the  debtor's  property  attached  Is  appro- 
priated to  the  payment  of  tbe  claim  of  tbe 
attaching  creditor.  By  the  process  of  Inai^ 
vency,  all  tbe  property  of  the  debtor  is  se- 
questered for  the  payment  of  the  claims  of 
all  tbe  (xedltora.  As  proceedings  by  Insolvency 
are  only  another  method  than  attachment  fc; 
appropriating  the  debtor's  proper^  for 
payment  of  his  debta,  all  the  rights  of  cra^- 
Itors  to  take  his  estate  by  attachment  can  br 
enforced  by  aoch  proceedings,  and  all  the  pn^ 
erty  of  the  debtor,  with  tjie  exceptions  named 
hi  the  statute,  la  thereby  placed  in  tbe  hand.« 
of  the  law  for  the  benefit  of  creditors,  anJ 
tot  the  purpose  of  carrying  out  tite  provisloni 
of  the  buoWency  act  throu^  tbe  medium  aS 
the  trustee  and  of  tbe  court  of  probate;  fib 
trustee  being  not  only  the  representatlTe  tlk; 
delator  and  the  agent  of  the  law.  bat  tbe  rqtre- 
sentative  of  the  creditors,  and  one  who  has 
the  power,  and  whose  duty  tt  Is,  to  enfi^ce 
their  rights  against  the  property  of  the  ic- 
solvent.  Bwtft  v.  nompson,  0  Conn.  63; 
Bhlpman  r,  Insnrance  Co.,  snpia;  Hawkins' 
Appeal,  34  Oonn,  548;  TSylor  v.  Atwood,  47 
Conn.  406;  Shaw  v.  Smith,  48  OtHtm.  30e 
TrmnbuH  v.  Hewitt,  «  Conn.  448,  as  AtL 
850;  In  re  Wilcox  &  Howe  Co.,  70  Conn.  S3P. 
30  Atl.  168;  Cash-Regist^  Oo.  r.  Woodbury. 
70  Conn.  821,  SO  AtL  168. 

The  trustee  in  the  case  at  bar  was  oitjtled 
to  hold  and  dispose  of  tiie  land  In  qnestloc 
as  unincumbered  by  the  $3,000  moftgage,  be- 
cause that  mortgage,  under  onr  statute,  not 
having  l>een  recorded  within  a  reasonable 
time,  was  not  effectual  to  hold  such  land 
against  the  attaching  creditors  of  Lawreac?. 
and  because,  as  against  auch  attaching  c»^- 
iters,  tbe  pn^rty  deacilt>ed  In  the  mon- 
gage  deed  remalDed  In  law  the  property  of  thr 
mortgagor.  It  Is  difficult  to  distlngoiab  thi- 
case  In  principle  from  that  of  In  re  Wilcox  ,^ 
Howe  Co.,  supra,  very  reoently  decided  bf 
this  court.  In  that  case  the  receiver  applkU 
to  this  court  to  have  determined  tbe  i^atirf 
rights  of  the  receiver  and  of  certain  creditors 
to  certain  machinery  sold  and  d^veced  by 
snch  creditors  to  the  Wilcox  &  Howe  Com- 
pany by  conditional  contracts  of  sale,  whiclL 
by  statute  are  made  "absolute  sales,  except 
as  between  the  vendor  and  vendee  or  their 
personal  representatives,"  and  all  persons) 
property  so  sold  Is,  by  provision  of  stamta. 
rendered  "liable  to  be  taken  by  attaduneoc 
and  execntiui  for  the  debts  of  the  vendee  la 
the  same  manner  as  any  other  pn^ierty  ovt 
exempted  by  law,"  unless  such  contracts  ate 
made  In  conformity  witti  certain  re^nire- 
ments  of  the  statute,  one  of  which  Is  that 
they  shall  be  "recorded  within  a  reaaonabij 
time  In  the  town  clerk's  office  In  Uw  ibwb 
where  the  vendee  resides."  Seyerpl  of  aaU 
contracta  were  defective  becwse  not  iccoid- 
ed,  and  ^so  In  other  respects.  Tbe  ooly  de- 
fect In  one  was  the  failure  to  record  «a  re- 
quired by  law.  The  law  being  so  that  awA 
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condldonal  eontmets  mre  ralli  at  commoD 
law  (Oolwa  r.  Bebneldn.  70  Gmui.  fi05.  40 
AtL  456),  tlw  qwittnt  ms  Mibmittisd  to  w 
whetber,  st  agidnat  tbe  lecalTec,  tbe  title  to 
tbe  property  cemaliiea  In  tbe  ToaOon.  or 
wbetber  the  racelm  bad  that  right  to  the 
property  wbleb  an  attaching  creditor  would 
hare  had,  and  whether  be  mlfht  hold  and  dis- 
pose of  the  property  tm  tbe  bme&t  of  all  trf 
the  credltora  of  tbe  WUcnz  A  Howe  Com- 
pany. It  WM  msed  by  eonnad  that,  bk  de- 
termlnlnc  Ota  qneethMi  at  title  between  the 
creditors  and  the  recetrer*  when  the  contract 
was  made  In  good  faltb  and  waa  raiid  Inter 
partes,  the  reccfrer  ihovU  be  bold  to  be  tbe 
repreeeatatiTe  of  the  Wilcox  &  Howe  Com- 
pany, and  not  of  the  creditora.  Tbla  court 
sold  hi  doeidlnc  tbe  qneatton:  *nake  nadrin- 
ety  ooTcred  1^  flu  conditional  eaolraeta  of 
sale  WB%  as  to  tbe  cradttaa  «C  tte  Wfleox 
Uowe  Gomvany,  tte  abaolnta  propetty  of  that 
company.  It  waa  available  to  tbe  orodlton 
In  payaMBt  at  tbalr  de1N%  and  amid  hare 
been  aromprlated  fttr  that  pwpoae  bj  attadb- 
ment  and  lery  at  aneotUm.  Wbm  It  came 
into  tbe  handa  of  tbe  reaetror  at  tbe  tnaiA- 
vent  CDvponatloB,  tbe  law  eeqaeatend  It  on 
bebaU  of  the  ctedltoca,  and  for  Oh  benait  of 
all  of  tbem,  aa  tbe  ^baohite  pnq^crty^  ef  tbe 
corpmtkm,  jnst  aa  fiAy  and  Joat  aa  effect- 
ually aa  Out  credUHB  could  bare  aeqneatared 
It  by  attaCbmcBt  and  levy.  For  tta  pufpoae 
of  making  that  seqneatnuten  cfleetnal,  tbe  re- 
celT«  la  the  lepreoentattve  of  the  credltora, 
and  holds  tbe  property,  aa  they  woold  bare 
bold  It  bry  pmpo'  inroceidlnga,  as  tbe  abeolnte 
property  of  tbe  corpocatten.  In  n  ease  like 
tbe  present;  a  dlspnte  aa  to  Ibe  ownentfUp  «f 
property  between  tbe  xecelnr  and  the  con- 
dltkxial  Tendota  1%  In  cfDect,  and  must  be  le- 
earded  aa,  one  between  aacb  ToidoeB  and  flie 
eredltoia  at  tbe  eoadltkmal  Teadee."  Tbe 
stibotauco  of  tbla  dedston  la  that  an  unrecord- 
ed contract  of  ocmdltlonal  sale,  free  from 
frand  and  nlld  at  ooonaon  law,  made  by  stat- 
ute Incffeotaal  between  ethers  than  tbe  Ten- 
der and  wmSiae  or  tbeir  peraoittl  lepieeonta- 
tlTea,  la  inTalld  aa  against  a  recover.  In 
Oaab-Btgleter  0».  r.  Woodbmr,  aqpra.  this 
court  bold  tbat  tbe  absoliite  title  to  per- 
sonal property,  held  under  an  onreanded  con- 
tract at  conditional  sale,  passed  to  tbe  ven- 
dee^ trustee  unda  a  Totontaiy  aaslgnwwit, 
notwithstanding  tbe  latter'a  knowledge,  be- 
fore tbe  assignment,  of  sodi  emtmct  and  Its 
«.'bamcter.  Tbe  pzincti^e  InrolTSd  In  tbe 
4]ne8tloD  pieemted  by  tbe  case  before  na  Is 
rbe  same,  wbetber  aiq^Ued  to  conTeyanccs  of 
real  eatate  M  omdltlona]  oootncts  for  the 
sale  of  personal  pt«q;>erty  of  tbe  Und  describ- 
ed In  tbe  two  cases  just  referred  to.  For  tbe 
reasons  stated  there  Is  error  In  tbe  Judgment 
of  tbe  onperlor  court,  and  It  la  refersed  as  to 
tbe  defmdants  Bbrt  and  Kelly. 

TORBANCB  and  BAU>WIN,  JJ.,  concurred. 
ANDBBWl;  a  and  HAMBRSIJDT.  J.,  dlB- 
wnted. 
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CoRPoaATioNS— DiaooLUTioN— Paoor  or  ClaiHs— 
DirAULT  Jdoohbst  —  DiisoLCTioiT  or  Att&cb- 

ICBBT  —  AFPOIHTMBITT  OF  RbOBIVBR  —  PoRSIOS 

Ckbditors. 

1.  A  defaalt  Jodement  against  a  corporation 
recovered  in  anotber  state  on  aerrice  made 
outside  of  that  state  create*  no  personal  obli- 
gation on  the  corporation,  and  cannot  be  proved 
as  a  daim  against  it  hi  proceedioga  for  its  dia- 
solntktn. 

2,  A  dtieen  of  anotber  state,  who.  In  a  for- 
eign state,  prosecuted  attachment  against  a 
corporation  of  Connecticut,  for  which,  vitbin 
60  days  after  the  lery,  a  receiyer  was  appotnt- 
ed  in  Coonaeticat,  m  disstdutiOD  proceedings, 
may  apply  tha  property  attached  to  the  satisfac- 
tion 01  his  claim,  and,  if  insnfOcient  therefor, 
file  a  claim  for  the  balance  ns  other  creditors, 
ataice  Pub.  AcU  1^  p.  491,  dissolrlng  attadi- 
ments  ouinst  corporations  where  a  recelTcr  Is 
appointed  for  the  corporation  within  90  days 
after  tbe  levy,  does  not  apply  to  proceedings 
PMidlttg  in  oOer  states. 

&  On  filing  a  claim  in  proceedings  to  dissolve 
a  corporation,  a  foreign  creditor  who,  l>efore 
comtnencement  of  the  dissolution  proceedings, 
attached  the  property  of  Che  corporation  fai  au- 
otiicr  state,  la  chargeable  with  the  net  proceeds 
of  the  property  oaly,  even  tfaoo^  It  sold  for 
less  than  its  fair  marlcet  ralae. 

4.  Under  Fob.  Acts  18^,  p.  571,  |  1.  author- 
ising the  Antrfation  of  a  corporation  where 
the  latecesta  of  its  sbareholders  require  it,  and 
on  petitioa  of  two-thirds  of  the  stockholders,  a 
receiver  was  appointed  for  a  corporation,  aod  its 
officers  ware  directed  to  convey  to  him  the 
corporate  ^loperlr.  and  they  tnereapM  con- 
veyed prop«rty  sftnate  In  another  state.  No 
omectioD  was  made  by  the  remaining  stock-, 
holders  or  the  corporation  to  the  amMintment 
of  a  receiver,  and,  on  se^lce  of  me  i^Uca- 
tion,  the  corporation  consented  to  an  Immediate 
bearing.  Beid,  that  the  cooveyanee  was  volun- 
tas and  valid  againat  creditors  of  other  states, 

0.  Where  a  foreign  creditor  of  a  corporation, 
with  notice  of  the  appointment  of  a  reeeirer  in 
pioceedinas  for  its  diasolation,  obtained  a  judg- 
ment against  it  In  anotber  state,  and,  under  ex- 
ecntion  thereon,  sold  property  belonging  to  it 
situate  In  such  state,  equity  will  compel  him, 
as  a  condition  precedent  to  a  participaaoa  as  u 
creditor  in  tbe  dlstribntion  of  assets,  to  pay  to 
the  receiver  the  value  of  theproperty  so  taken, 
nnder  Geo.  St.  I  1942,  and  Fob.  Acts  189K,  p. 
573,  I  S,  aethonsing  tbe  court,  on  the  diaaolu- 
tion  of  a  corporatiim,  to  make  such  order  with 
reference  to  the  distribution  of  its  assets  ss 
may  be  joat  and  conformable  to  law. 

6.  SncB  levy  being  wrongful,  the  cndltor 
maat  pay  the  valae  of  tbe  prt^rty  taken,  eresi 
though  it  broogbt  leas  than  anch  value  at  the 
execution  aals. 

Oase  reserved  from  superior  court.  New  Ha- 
ven county;  Alberto  T.  Bmabod^,  Judge. 

In  an  action  by  ChaHes  Ward  and  otbera 
against  tbe  Oonnectkmt  Pipe  Hanofacturiug 
Graiqiany,  a  reodrer  was  a^t^ted  for  de- 
fendant; and  tbe  Davles  &  l%onus  Com- 
pany, a  creditor,  presented  Its  claim  against 
tbe  corpnatlon  to  tbe  rectfrw,  who  dlaal- 
lowed  tt,  and  api^ied  to  tbe  superior  court 
for  instructions  In  reference  thereto,  wblcb, 
on  an  agreed  statement  of  fiuts,  resured 
questions  for  tbe  consideration  of  this  court. 

Tbe  Darles  *  Thomas  Company,  a  Penn- 
sylvania corporation,  was  a  creditor  of  the 
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defendant,  a  Oonnectlcut  corporatlOD,  which 
was  then  engaged  hi  conBtroctlon  work  hi 
Brooklyn,  N.  T.,  nnder  ft  contract  with  the 
Kings  Coon^  Electric  Light  Company.  For 
the  purpose  of  this  work,  Uie  defendant  had 
an  office  In  Brooklyn,  and  a  considerable 
quantity  of  pipes,  tools,  and  material  there. 
Part  of  the  property  was  attached  by  the  D&- 
Tles  &  Thomas  Company  on  December  28, 
1897,  In  a  suit  against  the  defendant  In  tiie 
supreme  conrt  of  New  York.  No  serrlce  of 
process  was  made  on  the  defendant  nntll  Jan- 
uary 24,  1898,  when  aerrtce  was  made  In 
Connecticut  on  Its  president,  an  inhabitant  of 
this 'State,  by  order  of  the  New  York  court 
Meanwhile,  oo  December  29,  1897,  the  de- 
fendant had  been  put  In  the  hands  of  a  re- 
ceiver, in  a  suit  for  Its  dissolution,  Instituted 
on  that  day  by  the  plalntllTs,  who  owned 
three-quarters  of  ita  capital  stock.  The  de- 
cree i4H)olnting  the  receiver  directed  him  to 
take  Immediate  possesslcm  of  all  the  property 
of  the  defendant,  and  ordered  It  "and  Its 
officers  and  all  persons  having  In  their  posses- 
sion or  control  any  of  the  property,  books,  or 
papers  of  the  company"  to  surrender  them  to 
him,  and  the  defendant  "to  make  any  and  all 
conveyances  and  assurances  to  said  receiver 
which  may  be  necessary  and  proper  to  facili- 
tate and  assure  the  due  execution  of  this  or- 
der." I^ter  on  the  same  day,  the  defendant, 
by  vote  of  Its  directors,  assigned,  In  writing, 
to  the  receiver,  as  such,  all  its  property  In 
Brooklyn,  and  all  Its  chosea  In  action.  The 
Brooklyn  office  of  the  defendant  was  aban- 
doned  on  December  31,  1897,  and  by  that 
time  all  work  under  the  contract  was  ended. 
On  February  24,  1898,  a  further  attachment 
was  made  upon  the  original  warrant  In  the 
suit  of  the  Davies  &  Thomas  Company  on 
other  property  of  the  defendant  In  Brook- 
lyn. When  the  service  was  made  on  the 
president,  the  Davies  &  Thomas  Company 
knew  of  the  appointment  of  the  receiver.  On 
April  1,  1896,  the  Davies  &  Thomas  Com- 
pany, having  taken  Judgment  by  default, 
took  out  execution,  and  had  It  levied  on  the 
property  attached.  It  sold  for  less  than  Its 
fair  market  value,  and  the  Davies  &  Thomas 
Company  bought  most  of  IL  Others  were 
present  at  the  sheriff's  sale,  and  made  lower 
bids.  The  receiver  knew  of  the  sale,  and 
suggested  to  one  party  that  he  should  go  and 
Ud.  The  receiver  was  Informed  by  third 
parties  that  all  the  defendant's  property  In 
Brooklyn  had  been  taken  by  the  attachment 
of  December  28,  1897,  and  hence  did  not  take 
possession  of  any  of  It  In  fact,  part  had 
not  been  attached,  but  was  subsequently  at- 
tached In  February,  as  above  stated.  After 
their  purchase  at  the  sheriff's  sale,  the  Da- 
vies &  Thomas  Company  sold  part  of  the 
property  so  bought  to  third  parties,  for  a  sum 
cxeeedinf;  what  It  had  paid  for  the  whole. 
In  May,  1808,  the  Davies  &  Thomas  Compuny 
Died  with  the  receiver  a  claim  against  the  de- 
fendant  company  for  the  amount  of  the  New 
York  judgment,  a  copy  of  which  was  an- 


nexed, less  the  net  proceeds  of  the  executiua 
sale;  also  an  alternative  claim  tor  the  oris- 
iBftl  Indebtedness  upon  which  aaKt  Jndgmen: 
was  founded,  leas  Bald  t»oceeds  of  sale.  Tbr 
claim  also  set  forth  that  It  had  attached 
said  New  York  ault  a  certain  Indebtedness  w 
the  defendant  under  said  constmctlon  eon- 
tract  from  certain  parties  made  garnishees 
and  put  a  lien  oa  the  wwk  dime  under  Ute 
contract  for  certain  materials  snppUed  by  i: 
therefor  to  the  defendant,  and  asked  that  the 
cash  value  of  said  lien  and  ff>relgn  attacli- 
ment  might  be  determined  according  to  law. 

The  receiver  having  refused  to  allow  th*- 
claim,  and  reported  the  matter  to  the  court, 
the  following  qnestlons  were  stated  for  It^ 
determination:  Claims  of  the  Davies  & 
Thomas  Company:  "(1)  That  tber  are  enti- 
tled to  prove  their  claim  against  tlie  estate  in 
the  hands  of  the  receiver  la  OMwecticDt.  (2i 
That  they  are  entitled  to  prove  said  claim  for 
ttie  full  amount  of  the  ]adgni«it,  and  not  sim- 
ply f(H-  the  amount  of  the  debt  upon  whidi 
said  judgment  was  founded.  (3)  That,  if  anj 
deduction  from  the  amount.  <tf  the  dalm  is  to 
be  made  be<n.use  of  their  secnrl^  by  attach- 
ment and  execution,  as  hereinbefore  stated,  it 
should  be  as  follows;  Flrat,  the  cash  value  o'. 
the  security  held  by  attadmient  lerled  before 
the  rec^vershlp  should  be  credited  upon  tin- 
amount  of  said  dalm;  second,  the  cash  valut 
of  the  security  held  by  attadiment  levied  aft- 
er the  receivership  should  be  credited  upon 
said  claim.  (4)  That  the  iwlce  for  whi<^ 
property  was  sold  out  by  Uie  Aeriff,  aftt-r 
deducting  the  said  fees  and  expenses  as  boe- 
Inbefore  stated,  determines  the  cash  value, 
and  that  that  valuation  Is  conclusive."  daimii 
of  the  recover:  "(1)  That  said  Davies  & 
Thomas  Company  are  not  mtitled  to  prove 
tiielr  claim  at  all,  but  that,  having  dected  to 
retain  their  attachment  and  proceed  against 
the  property  In  Brooklyn,  they  are  conOned  t  • 
that  (2)  That,  if  they  can  prove  It  at  all. 
they  can  prove  <mly  the  amount  of  debt  upoc 
which  said  judgment  was  founded.  (3>  "niai 
the  auction  sale  of  the  property  is  not  condu- 
sive  evidence  as  to  the  value  of  the  pioperty- 
that,  tor  the  purpose  of  proof,  the  fwopen;- 
attached  should  be  taken  at  Its  fair  market 
value  at  the  time  of  the  appointment  of  the 
receiver.  <4)  That,  if  said  Davies  ft  Tboma« 
Company  are  allowed  to  prove  tbelr  claim 
at  ah^  they  should  be  allowed  only  sach  a 
dividend  from  the  estate  as,  added  to  the 
value  of  the  property  held  by  them  ond^  at 
tachment,  would  equal  the  amount  which 
they  would  have  received  from  the  estate  bad 
they  released  their  attachments,  and  allowed 
the  property  to  go  into  the  possession  of  th^ 
receiver  as  a  part  of  the  estate;  that  is,  tha' 
they  should  receive  such  a  dividend  as.  addel 
to  the  value  of  the  property  held  by  them  nn 
der  their  attachment,  would  be  In  the  san)>' 
proportion  to  their  claim  as  the  whole  estatt-. 
Including  said  property  so  attached  by  them, 
would  bear  to  the  whole  amount  of  the  dahns 
proved  against  the  estate^** 
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E.  P.  Arrlne  and  Qetreta  BL  Been,  tor  th« 
DaTfes  ft  Thomas  Company,  a  mdltor.  tat- 
eott  H.  RnBBdl,  ftir  recelTer. 

BAIDWIN,  J.  (after  atattSff  tlw  fact*). 
The  Jndgmrat  reeomed  hy  default  In  the  tv- 
preme  eonit  of  tbe  state  of  New  York  caniKA 
found  a  claim  against  the  estate  In  the  hands 
of  the  recelTW.  The  oaty  serrlce  of  process 
npoo  the  defendant  harlnff  been  made  out  of 
that  ctate,  Uiere  eatots  no  personal  obl^atloa 
on  Its  part  to  pay  It. 

"Die  right  of  tbe  DaTfes  &  nramas  OompSp 
ny,  howerer,  to  present  Its  original  account 
against  the  defendant  tor  allowance  In  the 
recelTershlp  proceedings  In  this  state,  was 
not  prejudiced  by  Its  having  put  It  Into  jndg- 
meat  hi  New  Toik.  That  was  necessary  to 
secure  the  ben^t  ot  the  attachment  whiA 
bad  been  lawfully  made  before  those  proceed- 
ings were  commenced.  Lawrence  v.  Satchel- 
ler,  181  Mass.  004.  Onr  statute  dfssolTlng  at- 
tacAments  made  within  00  days  before  ^e 
appointment  of  a  receiver  cf  a  corporation 
(Pub.  Acts  180B.  p.  mh  has  no  application  to 
legal  proceedings  In  other  states. 

There  Is  no  ground  for  the  claim  fliat  the 
Davles  &  Thmnaa  Oompany,  after  receiving 
notice  of  the  appointment  of  the  recover,  hi 
Connecticut,  waa  pot  to  nn  electhm  whether 
to  pursue  Its  remedy  In  fte  New  Yotk  conrfes 
or  In  ttiose  ct  this  state.  Whatever  might  be 
true  had  It  be«i  a  dtiaen  of  Connecticut,  It 
had  a  rl^t,  as  a  dtlaen  of  Pennq^vanla,  to 
avail  Itself  of  the  security  whicb  it  had  Al- 
ready obtained  by  attacbraent,  as  fully  as  If 
it  had  come  by  mortgage,  and,  riiould  It  prove 
Insnffident  to  satisfy  Its  demand,  to  malnteln 
a  claim  for  the  balance  In  the  same  manner 
as  any  other  creditor.  The  propwty  thns  at- 
tached naturally  brought  less  than  Its  fair 
market  value  at  the  aale  on  aecutlon.  Being, 
bowever,  In  ttie  custo^  of  Oie  New  Twk 
court  and  a  forced  sale  being  ttie  only  legal 
mode  of  disposing  of  It  to  satisfy  the  Judg- 
ment, the  net  proceeds  were  all  for  which  the 
execution  creditor  waa  accountable  In  reduc- 
tion of  Its  demand. 

XMIferent  considerations  apply  to  the  sec- 
ond attachment,  and  govern  Its  consequences, 
[t  was  made  after  the  appointment  of  the 
receiver,  and  with  notice  of  that  fact.  The 
lecree  under  which  he  derived  bis  title  r» 
lulred  the  defendant  to  execute  a  conveyance 
if  any  of  Its  prop«ty  which  might  be  neoes- 
lary  and  proper  by  way  of  further  aaaorance. 
:t  did  execute  forthwith  a  omveyance  to  him 
>f  all  its  property  in  New  York.  The  Davlea 
(c  Thomas  Conymny  had  notice  of  the  decree, 
ind  therefore  equitable  notice  that  such  a 
-onTeyance  might  have  been  made,  a  montb 
>efore  it  made  ita  second  attachment 

An  aaslgnment  of  persraal  property,  not  fl- 
awed by  a  duuige  of  possession.  Is  voidable 
ly  sttadiing  creditors,  unless  the  assignee 
an  give  a  satisfactmr  excuse  tw  the  want  of 
.elimy.  Swift  r.  Thompson,  0  Conn.  68. 
lie  defect  of  title  is  due  to  a  presumption  of 


fraud  derived  from  the  consent  of  the  as- 
signee to  a  continuance  of  tlie  i^peaiance  of 
ownwshlp  In  the  assignor.  An  aaslgnment 
by  an  faucdvent  debtor  tot  tbe  benefit  of  bis 
creditors  generally  Is  not  within  the  reason  of 
the  rale.  He  cannot  be  resumed  to  Intend  to 
defraud  any.  of  them  by  a  conveyance  made 
In  the  interest  of  aU.  Nor  la  It  certain  that 
everything  tbat  la  assigned  will  be  acc^ted. 
The  represmtaUve  of  the  creditors  entitled 
to  a  reasonable  time  within  which  to  dedde 
whether  any  particular  Item  of  the  property 
is  worth  taking,  or  not 

The  suit  now  before  us  Is  one  tnoiq^t  by 
a  majority  of  the  defendant's  stockholden^ 
for  Its  dissolution,  and  counts  upon  a  vote 
of  the  dtrectora  that  its  affairs  ought  to  bo 
wound  up  and  a  receiver  iqipolnted.  The  r^ 
celVN's  tenure  to  take  possession  of  tbe  goods 
open  which  the  seomd  attachment  was  levied 
Is  sufficiently  explained  by  ttie  informathm 
which  he  received  that  they  had  been  seised 
under  the  first  attachment  before  his  appoint- 
ment Under  these  drcomstances,  the  trans- 
fer of  title  to  him  was  good  under  onr  law, 
aa  against  any  creditors  of  tbe  defoidant  It 
is  unnecessary  to  determine  whether  the  re- 
ceiver, never  having  been  In  possesslott.  could 
have  set  It  qp  before  the  courts  of  New  Tortc 
to  defaat  the  attadiment  He  did  not  Inter- 
vene for  that  purpose  in  the  proceedinsi  there,, 
nor,  had  he  done  so  unsuccessfully,  would  It 
have  precluded  bim  from  Insisting  that  In 
tills  suit  the  Davles  A  Thomas  Company  ap- 
pears In  the  character  of  a  wrongdoer,  asking 
equity,  where  It  has  not  done  equity.  Baadc 
V.  Lacombe.  84  N.  T.  86T,  886.  Gen.  St  | 
582,  directs  courts  of  probate.  In  the  settle- 
ment of  estates  of  insolvent  debtors,  after  pro- 
viding foT  preferred  dalms,  to  order  all  other 
claims  allowed  by  the  commissioners  to  be 
paid  pro  rata,  "subject  to  such  equities  as 
may  be  ascertained  and  decreed  by  the  court 
upon  hearing  after  public  notice."  A  similar 
rule  must  govern  In  these  i»oceedIngs.  Qen. 
St  H  1042,  1966;  Pub.  Acts  1805,  p.  878.  | 
8;  In  re  Waddell-Bnta  Co..  67  Conn.  324.  88 
Atl  267.  The  Davies  ft  Thomaa  Company 
not  only  knew  of  the  decree  appointing  the 
receiver,  but  knew,  or  had  ample  means  of 
knowing,  when  the  second  attachment  was 
nuUte,  that  the  property  had  beoi  transferred 
to  the  receiver  by  a  good  conveyance  at  com- 
num  law,  executed  In  furtherance  of  that  de- 
cree. It  Is  not  alleged,  and  cannot  be  pre- 
Bumed,  that  under  the  laws  of  New  York, 
such  a  transfer  is  Invalid.  Guillander  v. 
HoweD,  85  N.  Y.  687;  Hoyt  v.  Thompson's 
Ex'r,  10  N.  T.  207,  224.  A  volunUry  convey- 
ance of  goods  made  by  the  owner  at  hla  dom- 
icile, in  a  form  which  Is  sufficient  there,  and 
also  at  common  law.  Is  effectual  to  transfer 
the  title,  although  they  may  at  the  same  time 
be  In  anotiier  state,  unless  the  statutes  or 
local  policy  of  that  state  forbid.  The  pres- 
ent was,  from  the  beginning.  subsUntlally  a 
voluntary  proceeding.  Ita  declared  puniooe 
was  to  carry  out  a  vote  of  tta  directors  of 
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tbe  defendant  company  providing  for  winding 
It  up,  tlirougli  the  Mgenof  of  n  receiver.  Serv- 
ice of  the  writ  was  accepted  by  tbe  defend- 
ant, wltb  a  atipulatloD  for  Its  Immediate  re- 
tiuii,  and  for  a  bearing  on  tbe  day  of  Ita 
Issu^  upon  tbe  ^iftUcatlon  for  a  temporary 
receiver.  Tbe  statute  antborfses  tbe  aoperlor 
conrt,  aa  a  eotut  of  equity,  to  wind  up  the  af- 
fairs of  any  soch  corporation,  and  dlaaolve  It, 
on  tlM  complaint  of  ehar^iolders  owning  not 
less  than  a  tenth  of -Its  capital  stock,  if  It  be 
found  that  tbe  Interests  of  tbe  sbarebolders 
will  thus  be  best  protected.  Pnb.  AcU  1S8D, 
p.  571,  1 1.  The  appointment  of  tbe  plalatlfr 
was  iMSed  upon  auch  a  finding.  No  element 
of  compulsion  Is  disclosed  by  tbese  proceed- 
ings. Zf  the  assignment  by  tbe  defendant 
to  the  receiver  had  been  forced  upon  it  at 
tbe  Instance  of  a  creditor,  tbls  might  have 
been  regarded  as  an  in  Inritum  proceeding. 
GatUn  V.  Silver-Plate  Co.,  123  Ind.  477,  24  H. 
K.  360.  As  U  is,  that  qneatloa  la  not  In- 
T«lv«d,  for  the  conveyance  made  to  protect 
Us  interests,  and  under  a  decree  which  three- 
quarters  9t  Ita  sbarcAiolders  bad  sought,  and 
none  cpguui,  oanoot  fairly  be  regarded  as 
4>tbar  than  a  Tolontary  one.  it  was  an  «x- 
wclse  of  tbe  jus  dlvonendl  which  is  incident 
to  ownmhip.  It  placed  tbe  goods  which 
were  Its  sabject  precisely  where  the  defend- 
ant wished  to  have  tbem  placed*— at  tbe  dls- 
peaal  of  ene  r^nsenting  primarily  all  Its 
creditors,  and  secondarily  all  its  shareholders. 
This  wish  had  been  first  ezpreesed  by  tbe 
-vote  to  wind  up;  then  by  tbe  consent  to  an 
immediate  hearing  on  tHe  petition  by  three- 
aoarters  of  tbe  sbareholderB  for  the  appoint- 
ment of  a  receiver  to  aid  in  carrying  out  the 
vote;  dien  by  making  no  oppotitlon  Co  such 
an  appointment,  by  what  was  vbrtually  a  con- 
sent decree;  and,  finally,  by  tranaf erring  to 
Um  whatever  title  It  could  to  all  that  it  pos- 
sessed. The  effect  of  sncfa  a  transfer  on 
goods  In  another  state  is  not  to  be  determined 
simply  by  tbe  role  of  comity  which  Is  ap- 
pUttble  to  extraterritorial  assignmentB  by  op- 
eration of  law,  but  rests  on  the  general  prln- 
ciplas  «f  jurlivrudence  as  to  the  right  of 
every  one  to  dispose  of  what  be  owns.  Eg- 
bert V.  Baker,  68  Conn.  319,  20  AU.  406;  Bank 
V.  Walker.  61  Conn.  151,  28  AU.  GOG. 

The  Davies  &  Thomas  Company  has  come 
into  this  state  to  secore,  at  the  hands  of  a  court 
at  equity,  the  benefit  of  a  wbiding-up  suit, 
in  tbe  course  of  which  It  has  acquired  a  spe- 
cial advantage  by  a  seizure  of  assets  of  the 
estate  In  another  JurlBdictlon,  with  actual 
notice  of  the  pendency  of  the  actkm,  and  eq- 
uitable notice  of  tbe  receiver's  title  under 
the  conveyance  which  has  been  under  consid- 
eration. No  one  can  claim  the  benefit  of  such 
a  proceeding  without  renouncing  every  right 
which  is  inconsistent  with  its  proper  object 
That  object  is,  primarily,  to  dispose  of  all  the 
property  which  the  defendant  owned  at  the 
(■ommencemeot  of  the  salt,  subject  to  exist- 
ing liens  and  lawful  preferences,  for  tbe  equal 
benefit  of  all  Ita  credlbna.   This  cannot  be 


aecempllsbed  if,  without  leave  of  the  conrt 
new  Uens  can  be  created  upm  It,  or  i»«fer- 
ences  secured,  upon  no  new  conalderatkHL 
during  the  pendency  of  the  action. 

Tbe  beaefit  of  the  first  attachment  can  be 
lawfully  retained.  Tliat  of  the  second  mas: 
be  rMiounoed,  and  the  pmperty  taken  upon  it 
considered,  ss  between  the  receiver  and  Uh 
Davies  A  Thomas  Company,  as  aaseu  of  the 
estate,  which  It  baa  wcongf  aUy  converted,  and 
for  which  it  moat  accaont,  befoore  it  can  be 
allowed  to  share  as  a  cvedltor  in  tbe  eata^ 
Tbe  measure  of  liaUllty  is  tiw  fair  value  of 
the  goods  at  the  date  of  the  attactam«;. 
with  Intarest  Ovlatt  v.  Fond,  20  Cann.  47a 
As  it  bad  no  equitable  ri^t  to  levy  <m  tbem. 
It  Is  immaterial  that  they  bnn^Ebt  leaa  thaa 
their  value  at  tiie  sherUTs  wait.  U  the  Davies 
ft  Thonas  Company  pays  tbe  amooat  above 
atated  to  tbt  receiver,  it  sboidd  lie  admtnei 
to  prore  ita  otadra  upon  its  wiginal  acesost 
agahut  tbe  defendant,  less  the  net  proceeds 
0f  tbe  iiooda  sold  nnder  tbe  first  attadunent 
In  aacertalatng  sncb  prpceeda,  no  dedncdm 
from  tbs  gross  amount  recetved  tram  thetr 
sale  slMuld  ba  aada  u  aeco—t  of  tees  k 
ossts  Bcemlng  aader  ilia  sseond  attaiAmenL 
If  it  dees  net  main  sodi  paynxsit,  its  daim 
shooM  b»  wholly  dlsaUewed.  In  re  B.  B. 
Gmeley  *  Co.,  70  Ooan.  ^  40  ail  23S: 
Cbckesea  t.  Olekens.  8  Moore,  V.  CL  132. 

Tbe  superior  conrt  Is  advised  tbat  the  Davies 
&  Thomas  Gempany  Is  not  mtitled  to  prove 
Its  daim  against  the  fatate  la  tbe  bands 
the  xecalvw  imlesa  It  first  i^ays  bim  the 
amount  ^wclfied  in  tbe  foregoing  <Hpbiloa,  and 
tbat,  upon  audi  pigment,  it  can  prove  s 
dalm,  but  only  Cw  tbe  original  iudebtediwB. 
leas  tbe  net  proceeds  of  tbe  original  attach 
meat,  aMewtMiaeA  aa  mdlcated  in  said  epla- 
Ico.  No  costs  will  be  taxed  In  tbla  ooort  to 
favor  of  any  party,  lbs  attaer  Judges  coa- 
enved. 


WRIGHT  V.  ETTATB. 
(Court  of  Appeals  of  MaryUnd.  Dec  21. 1806.' 

CailOKAL  XiAW— EVIDBKOB— DBCUXATIOXS  OF  Ai- 
OCBBD — RB8  GcST.a. 

In  a  trial  for  murder,  where  the  witn«« 
testMed  that  am  sood  after  tbe  mnrd^  as  b* 
*'got  over  his  scare  orezdtament,  and  thonckt 
it  ovts."  be  went  up  to  dtfeaduit  and  had  a 

talk  with  him,  the  declaratioas  then  made  br 
the  latter  are  not  admissible  in  bis  own  behalf 
aa  part  of  the  res  gmtes. 

Appeal  from  circuit  court,  Talbot  coontj: 
James  A.  Pearce,  wniiam  R.  Martin,  and 
Frederick  Stomp,  Judges. 

Joseph  Wright  was  convletad  of  murder, 
and  appeals.  Affirmed. 

Argued  before  McSHEBRT,  C.  J.,  and 
BRYAN,  POWI-ER,  BRXSCOB,  PAGE. 
ROBERTS,  and  BOYD,  JJ. 

Richard  D.  Hynson  and  Harrison  W. 
Vlckers,  for  app^nt.  Atty.  Gea.  Clabaugb 
John  D.  Uric,  and  Claylaad  MnUiUn.  ftir  tte 
Btata. 
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BOTt>,  7.  The  appellant  was  eooTlcted  of 
murder  In  the  first  degree  in  tlift  drenlt  eoort 
for  Talbot  coonty,  to  wbicb  cotmtr  the  cue 
was  removed  from  Kent  comity,  where  tlie 
liomlclde  occorred.  Although  the  record  wta 
<nit  at  some  length  the  proceedings  In  the 
canse,  thwe  to  bat  one  question  presented  by 
It;  and  that  to  the  ruling  of  the  court  be- 
low, on  an  objection  made  by  the  state,  to 
the  offer  to  prove  by  one  Joseph  Johnson  a 
statement  made  to  him  by  the  prisoner  short- 
ly after  the  shoetlDg  of  the  deceased,  Wil- 
liam Newcomb.  It  Is  contended  on  behalf 
of  the  appellant  that  the  statement  was 
made  under  such  drcumstanees  and  at  soch 
a  time  as  to  be  ft  part  of  the  res  gestse.  and 
that  Is  denied  by  the  state.  The  record  dees 
not  disclose  what  the  statement  was,  but 
the  court  refused  to  admit  It  j 

No  Inflexible  rule  can  be  adc^ted  as  to 
-what  topsa  of  time,  betweoi  the  commis- 
sion of  an  act  aod  a  dedaratlon  made,  should 
exclude  the  dedaratlon  as  not  being  a  part  , 
of  the  res  gestie.  Each  case  movt  depend  ' 
upon  ito  own  facts  and  drcamstances.  The  I 
act  or  dedaratlon  sought  to  be  proven  most,  | 
bowerer,  be  so  connected  wKh  the  trans- 
action as  to  be  a  part  of  ft;  and  great 
care  should  be  exodsed  by  the  courts  to 
preT^t  abuse  of  the  rule  that  admits  In  erl- 
denee,  under  proper  conditions,  the  unsworn 
statement  of  an  accuser  or  an  accused  In  his 
own  favor.  They  should  be  certain  that 
mcb  statements  are  not  the  result  of  pre- 
meditation, design,  or  effort  to  taenlpate  an- 
other or  to  excuse  oneself:  In  21  Am.  ft 
Eng.  Bnc.  Law,  111,  the  rule  is  thus  stated: 
"Acts  or  declarations  unconsciously  assodat- 
ed  with  and  r^attve  to  the  principal  act  Chat^ 
ged  as  an  offense  against  the  accused,  from 
its  Inception  to  Its  consummation  and  final 
completion,  are  admissible  as  part  of  the  res 
sestse;  but  dedaratlons  made  after  all  ac- 
tion <m  the  part  of  ttie  wrongdoer,  actual  or 
constructive,  has  ceaasd,  or  dedarations 
made  before  the  commission  of  the  offense, 
and  entirely  disconnected  therewith,  are  not 
part  of  the  rest  gestae,  and  should  not  be  ad- 
mitted." Mr.  Wharton,  in  his  work  on  Crim- 
inal Bvldence  (section  262),  says:  "Bes  gestae 
are  events  speaking  for  themadres,  through 
the  Instinctive  words  .and  acts  of  partid- 
pants,  not  the  words  and  acts  of  participants 
when  narrating  the  events.  What  Is  done 
or  aald  by  partldpanto  under  the  immedtote 
spar  of  a  transaction  becomes  thus  part  of 
the  transaction,  because  it  Is  then  the  trans- 
action that  thna  wpeake.** 

In  this  ease  we  find  that  Immedlatdy  After 
the  shooting  the  prisoner  ran  out  of  the  store 
where  It  took  place,  and  then,  as  soon  aa  the 
witness  Johnson  sa^fled  himself  that  Ifew- 
comb  was  dead,  he  became  frightened,  and 
also  lan  snt  of  the  store;  and  as  he  did  so 


the  prisoner  was  under  a  tree  near  the  store. 
'^Uertng  and  whooping."  Tlie  witness 
went  Into  a  lot  behind  a  hoose  on  the  oppo- 
site aide  of  the  road,  and  says  he  remained 
there  about  a  minute  and  a  balf,  and  then 
gave  this  account  of  what  took  place:  "When 
I  was  In  the  lot,  I  was  out  of  sight  of  the 
prisoner.  I  stayed  In  the  lot  until  I  got  over 
my  scare  or  eidtemmt,  and  tboi^ht  It  over, 
and  thought  I  had  better  go  to  the  festlrnl 
at  the  church  [which  was  near  by],  and  tell 
the  people  there  about  the  shooting.  I  sup- 
pose It  was  not  over  five  minutes  after  the 
footing  when  I  come  out  of  the  lot  and  talk- 
ed with  the  prisoner,  Wright  It  was  not 
long.  I  was  In  the  lot  about  a  minute  and 
a  half.  When  I  came  out  the  prisoner  had 
stopped  hollering  and  whooping.  He  was  by 
htmsdf.  He  was  about  twenty-five  or  thirty 
yards  from  me  when  I  came  out  ci  the  lot, 
and  I  went  straight  up  to  him,  and  had  a 
talk  vrltb  him  [ttie  prisoner]  about  the  shoot- 
ing of  Nffwcomb,  when  the  prisoner  made  a 
statement  to  wltoess  about  the  shooting." 
Thus,  ve  see  that  the  witness  bad  time  to 
get  over  his  '^care  or  Mdtement,"  aod  to 
think  the  matter  over.  The  prisoner  had  then 
stopped  "hollering  and  wbooplng,"  and,  ac- 
cording to  hla  own  testimony,  he  was  going 
to  the  festival  He  had  been  on  the  stand 
before  Johnson  was  called,  and  after  stating 
that  be  was  drunk,  and  that  he  did  not  know 
when  the  shooting  occurred,  and  did  not  see 
Newcomb  that  night  that  he  knew  of,  said: 
"Joe  Johnson  first  tdd  me  that  I  hod  shot 
Newcomb.  I  told  blm  I  was  sorry.  I  do 
not  know  whether  he  told  me  at  the  festival, 
or  along  the  road  as  I  was  going  to  the 
festival  at  the  church."  Johnson  said  he 
supposed  It  was  not  orer  five  minutes  after 
the  shooting  wben  he  talked  wltii  the  pris- 
oner; but  however  that  may  have  been,  both 
Johnson  and  the  prisoner  evidently  had  time 
fbr  refiectlott,  and  what  was  tiien  said  be- 
tween them  could  only  have  been  a  narrative 
of  the  events,  and  was  not  a  part  of  the 
tmnsaetlon  itself.  The  prisoner  had  run  out 
of  the  store  Immediately  after  the  shooting, 
had  stopped  «ut^e,  'hollering  and  who4^- 
Ing,"  but  had  been  there  long  enough  to  stop 
that  ra^se;  and,  if  he  la  to  be  bdleved,  he 
was  dther  at  the  church  festival,  or  on  flie 
way  ttiere,  when  he  had  the  conversattou 
with  Johnson.  Bvldence  of  what  he  then 
said  was  deeriy  not  admissible  on  his  offer 
as  part  of  the  res  gestse.  It  would  be  a  most 
dangerous  practice  to  admit  In  evidence  a 
statement  made  by  the  prisoner  uuder  such 
drcumstanees  as  those  disclosed  by  this  rec- 
ord, and  one  that  cannot  be  sanctioned  In 
this  state,  tt  there  be  any  authority  for  it 
elsewhere,  as  costmded  by  the  appellant 
mere  being  no  other  exception,  the  Judg- 
mmt  must  be  affirmed.  Judgment  affirmed. 
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DUCKKTT  et      T.  NATIONAL  BANK  OF 
BALTIHOBB. 

-(Conrt  4tf  Appeals  4tf  Uurluid.  Jane  28, 180&) 

Dlssentlnc  opinion.  FMr  majorttr  flpUdon. 
see  41  Ad.  Ittl. 

rOWLER,  J.  In  Jul7, 1881,  James  T.  Per- 
kins, who  was  then  the  treasurer  of  Prince 
Oeorge  county,  called  at  the  National  Bank 
of  Baltimore.  The  object  of  bis  visit,  as 
stated  bj  the  president  of  the  bank,  was  to 
ascertain  whether  the  bank  would  loan  to 
Henry  W.  Claggett,  of  Prince  George  county, 
^11.000  on  ¥12,500  of  4  per  cent  coupon 
bonds  of  that  county.  He  stated  to  the  pres- 
ident of  the  bank  that  the  county  owed  Clag- 
gett quite  a  large  sum  of  money,  and  was 
not  In  condition  to  pay  bim;  tliat  the  county 
commissioners  wooid  glre  Claggett  ^12,600 
of  said  bonds  for  the  purpose  of  negotiating 
the  loan;  and  at  the  same  time  he  also  In- 
formed the  bank  that  the  commlssloDers  had 
not  been  able  to  dispose  of  the  bonds,  prin- 
cipally for  the  reason  that  one  of  the  re- 
quirements of  the  act  authorizing  the  Issue 
-was  that  the  coiyrans  were  payat^e  at  Upper 
Marlboro,  Prince  Oeorge  county,  and  It  was 
necessary  that  the  bonds  should  accompany 
the  coupons  before  payment  would  be  made; 
that  the  county  commlsBioners  had  decided  It 
was  useless  to  attempt  to  sell  them,  and  bad 
-determined  to  get  leglslatiTe  authority  to  Is- 
sue bonds  for  a  like  simi  to  take  the  place  of 
the  first  Issue;  and  that,  when  the  new  Issue 
ivas  made,  the  county  would  either  give  Clag- 
gett the  new  bonds  for  $12,S00,  which  could 
be  substituted  In  place  of  the  (rfd  bonds  as 
collateral  for  the  loan,  or  he  would  pay  It  off. 
Perkins  reprraented  Claggett  to  be  a  man  of 
large  means,  and  perfectly  responsible  out- 
side of  the  collateral.  Perkins  was  notified 
that  the  bank  had  decided  to  make  the  loan 
as  requested  by  him,  and  on  the  4th  of  Au- 
gust, 1801,  Claggett  went  to  the  bank,  and  con- 
summated the  transaction,  by  giving  his  note 
for  111,000;  and,  as  collateral,  he  gave  the 
$12,500  bonds  we  have  already  mentioned. 
On  the  same  day,  this  note  was  discounted 
by  the  bank,  and  tjie  proceeds  placed  to  Clag- 
gett's  credit  on  Its  books.  The  note  was  re- 
newed on  February  7,  1892,  for  six  months; 
but,  before  it  matured  the  second  time,  Clag- 
gett called,  some  tJme  In  June,  1892,  on  the 
president  of  the  bank,  and  stated  "that  the 
county  was  ready  to  pay  him  the  money 
which  it  owed  him,  but  would  not  do  so  un- 
less he  produced  the  bonds."  The  bank,  how- 
ever, refused  to  give  up  the  collateral  until 
the  note  was  paid;  but,  after  some  discus- 
sion, it  was  arranged  that  the  bank  would 
send  the  bonds  to  Perkins,  and,  when  he  re- 
ceived the  money,  he  was  to  turn  the  bonds 
over  to  Claggett  This  arrangement  was 
agreed  to  by  all  parties,  and  the  bonds  were 
delivered  to  Perkins  in  pursuance  thereof. 
He  handed  them  to  the  county  commission- 


ers, and  demanded  a  check  tor  them  for  ilw 
bank.  The  witness  Wllitams,  clerk  of  xht 
board  ot  county  commissioners,  says  that  oa 
the  Ist  of  August  "we  drew  the  check,  mad<^ 
It  payable  to  J.  Thomas  Smith,  cashier  of  tike 
National  Bank  of  Baltimore,  and  deUvered  it 
to  Mr.  Perkins,  with  the  statement^*  ahowii^ 
the  amount  of  county  paper  of  Prln€»  George 
county  held  and  owned  by  Henry  W.  Clag- 
gett u  BOie  trustee  for  Mrs.  Bowling.  F&' 
kins  gave  to  the  county  commissioners  a  re- 
ceipt for  this  check,  describing  it  as  payabte 
to  J.  Thomas  Smith,  cashier,  making  do  ref- 
erence whatever  to  Claggett  as  traat^e,  nor 
to  the  statement  showing  the  indebtedneja  of 
the  county  commlsslonera  to  him  as  such. 
Both  Perkhis  and  WilUams  (the  latter  the 
clerk  of  the  commissioners)  appear  to  have 
Ignored  the  memorandum  on  the  check  and 
the  statement  of  account  which  accompanied 
the  check,— the  former  on  his  receipt  and  the 
latter  when,  in  his  testIm<Kiy,  he  de8cril>ed 
the  check  as  payable  to  the  ordw  of  tli€ 
cashier,  etc.  Bnt  as  the  form  of  the  check 
is  important  in  this  case,  we  wlU  give  it  as  it 
appears  In  the  record:  "Office  of  the  Coontr 
Commissioners,  &c.  Upper  MarltMra,  Md.. 
Aug.  Ist  1882L  No.  1&  The  dtixeos*  Na- 
tional Bank  of  Laurel  pay  to  the  order  of  J. 
Thomas  Smith,  cashier  XatL  Bank  of  Balti- 
more, fl2,&68.65,  twdve  ttaoosand  five  hun- 
dred and  sixty-eight  s'/ios  dollars,  in  full  fcr 
amount  due  as  assignee  of  Hy.  W.  Cla^etL 
sole  trustee  of  Mrs.  S.  Bowling,  from  1874 
to  18S1,  inclusive."  This  check  was  duly 
signed  and  countersigned.  The  cashier  of  the 
bank  receipted  for  it  to  Perkins,  deBcrihing 
It  as  "check  on  Citizens'  National  Bank,  Lau- 
rel, drawn  by  Prince  OetHTge's  county  com- 
missioners, for  $12.668.5fi.*' 

When  Claggett  first  negotiated  the  loan  with 
the  Bank  of  Baltimore,  he  was  president  of 
the  board  of  county  commissioners  of  Prince 
Oeorge  county;  but  when,  in  June,  1882,  b« 
called  upon  the  bank  to  deliver  to  him  the 
county  bonds  which  had  been  issued  under 
Act  1890,  c.  121,  he  had  ceased  to  be  a  mem- 
ber of  that  board.  In  the  meantime.  Act 
1892,  c.  &36,  had  been  passed,  repealing  and 
re-enacting  the  form^  act  giving  power  to 
Issue  new  bonds,  and  requiring  that  before 
any  new  bonds  could  be  Issued,  the  whole  of 
the  old  Issue  should  be  counted  and  destro.^- 
ed.  It  Is  apparent  that  the  new  issue  could 
not  be  put  upon  the  market,  and  that  tbey 
were,  and  would  continue  to  be.  anavailable 
for  the  payment  of  the  county  paper  until 
the  commlssltmers  cotdd  regain  possessfoD  of 
the  old  bonds  which  were  In  the  hands  of  the 
bank.  We  have  already  r^erred  to  the  god- 
dltlon  on  which  the  bank  relinquished  posses- 
sion of  the  bonds,  namely,  upon  the  payment 
of  the  money.  While  Claggett  was  president 
of  the  board  of  county  commissioners,  on  the 
lOtb  June,  1891,  that  board  passed  an  order 
allowing  to  him,  as  trustee,  1800  bonds  for 
his  county  j^Kper  on  file  for  the  years  1874. 
187S,  1876^  and  1877,  and  that  these  "bonds  be 
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exchanged  for  other  bonds  when  issued,  with 
six  per  cent  Interest  from  date."  In  bis  tes- 
timony, Claggett  says  the  commissioners, 
some  time  In  1S91,  passed  an  order  turning 
over  to  him  the  (12,600  bonds;  but  he  did  not 
remember  whether  the  order  read  *'In  trust" 
or  not  But  we  have  already  seen  that  the 
bonds  (the  very  bonds  that  were  hypothecat- 
ed to  the  appellee)  were  In  fact  paased  to  him 
aa  trustee.  But  this  transfer  of  the  bonds, 
as  well  as  Uie  delivery  of  the  check,  we  will 
presently  show,  were  acts  of  the  county  com- 
mlssloners,  done  without  autborl^,  and  hav- 
ing no  effect  whatever  iqion  the  trust  estate. 

Under  these  drcamstances*  the  appellants, 
who  are  substituted  trustees  under  the  will  of 
John  D.  Bowling,  In  the  place  of  H.  W.  Clag- 
gett  who  has  been  removed  from  the  pmition 
of  sole  trustee  by  order  of  the  circuit  court  for 
Prince  George  county,  filed  a  bill  In  the  cir- 
cuit court  No.  2  of  Baltimore  Olty,  against 
sold  Glaggett  and  the  appellee  bank,  to  make 
the  latter  re^onaible  for  the  alleged  breach 
of  trust  of  the  fwrn^  in  hypothecating  said 
bonds  as  collateral  security  for  his  individual 
note^  and  for  his  alleged  fraudulent  conver* 
slen  of  the  said  check,  and  the  proceeds  there- 
ot  A  decree  j/xo  confesao  was  taken  against 
Claggett,  but  the  bank  answered  fully.  Sev- 
eral questions  are  presented  for  our  consider- 
ation, but  the  controlling  one  is  wheth^  any 
port  of  the  trust  estate  represeuted  by  the 
a^dlont  came  Into  the  hands  of  the  vipel- 
lee  bank  In  the  course  of  the  transactlonB 
with  Henry  W.  COaggett 

In  the  first  place,  It  must  be  conceded  that 
the  aw^llee  had,  and  could  have  had.  under 
the  circumstances,  no  notice  of  a  breach  of 
trust  If  any  had  been  committed,  until  long 
after  the  loan  was  made  and  the  collateral 
takoL  In  a  word,  until  the  diedc  and  the 
accompanying  statement  were  sent  to  and  re- 
ceived by  it  there  was  nothing  In  the  transa& 
tlon  to  put  it  upon  inquiry,  or  to  raise  even  a 
suspicion  in  the  mind  <tf  tlie  most  prudent 
person  that  Glaggett  was  dealing  with  trust 
funds.  It  was  suggested,  however,  that  if 
the  aiq)«llee  had  examined,  as  It  should  have 
done,  the  act  of  1S80.  under  which  these 
btUDds  were  Issued,  It  would  have  been  appar- 
ent that  the  bonds  In  question  were  trans- 
ferred to  Glaggett  wlthMit  legal  authority. 
Bnt,  if  this  positlott  should  be  conceded,  it  is 
difficult  to  see  what  probative  force  this  al- 
leged vlcdaUon  of  law  would  have  in  estab- 
liohing  the  propoeltkm  that  the  appellee  had 
notice  tlut  the  trust  estate  was  being  de- 
spoiled. That  Glaggett  and  his  collogues 
were  gull^  of  an  official  malfeasance  does 
not  in  this  case  necessarily  establish  that  be 
was  guilty  of  a  breach  of  trust 

Bnt  It  Is  urged.  In  the  second  idace,  that 
even  If,  onder  all  tiie  drcnmstances  of  this 
case,  the  oi^^dlee  oouU.  in  first  Instance, 
fairly  chilm  to  have  been  a  bona  fide  hoUer 
of  the  bonds  for  value,  yet  the  fact  that  it 
received  the  dieck  whtdi  we  liave  transcrib- 
ed In  the  first  part  of  this  opinion,  snd,  sec- 


ond, the  fact  that  that  check  was  accom- 
panied the  statement  of  the  hidebtedness 
of  the  county  to  the  trust  estate,  npon  which 
statement  the  receipt  of  the  bank  was  writ- 
ten, are  drcumstsnces  sufficient  to  have  given 
U  full  notice  that  It  was  receiving  trust  funds 
from  Glaggett  hi  payment  ot  his  individual 
note.  We  think,  however,  that  what  we  said 
In  the  recent  case  (88  Aa  983),  not  yet  offi- 
cially reported,  in  which  these  same  trustees 
were  aroellants,  and  the  National  Mechanics' 
Bank  was  appellee.  Is  conclusive  so  far  as  the 
effect  of  the  check  In  this  case  is  cononned. 
In  the  case  Just  referred  Co,  the  trustee  were 
seeking  to  fix  responsibility  npon  the  National 
Mechanics*  Bank  for  aiding  the  trustee.  Chtg- 
gett  In  improperly  spending  and  squandering 
the  trust  money  for  his  Individual  uses;  while 
here  the  eftort  Is  to  follow  trust  funds  claimed 
to  be  in  the  hands  of  tiie  National  Bank  of 
Baltimore,  and  paid  by  Glaggett  In  satisfac- 
tion o(  his  individual  debt  to  it.  In  the  for- 
mer case  we  held  that  the  bank  did  no  more 
nor  less  than  ite  doty  when  It  placed  to  the 
credit  of  Glaggett  the  amonnt  of  the  check 
oi  January  18,  1892,  because  the  check  was 
so  written  "for  deposit  to  credit  of  Henry  W. 
COaggett"  and  not  to  the  credit  of  Henry  W. 
Glaggett  trustee.  And  we  so  held  In  vlte  of 
the  fact  that  It  was  also  de<Aared  on  tiie  face 
of  tlie  duck  tliat  the  fund  It  r^resented  "wss 
the  balance  of  purchase  money  due"  Glaggett 
"BM  trustee.*'  By  the  check  in  this  case 
drawn  by  the  county  commissioners  of  Prince 
George  county,  the  money  was  directed  to 
be  paid  to  the  order  of  J.  "niomas  Sndth. 
cashier  ot  National  Bank  of  Baltimore;  and 
this  munorandnm  vras  added.  "In  ttdl  for 
amount  doe  assignee  Henry  W.  Clsggett  scde 
trustee  of  Mrs.  B.  Bowling,  fr«n  1874  to  1881. 
Inclusive."  The  money  was  duly  paid  to  the 
apptflee  npon  the  Indorsement  of  Its  cashier, 
and  was  apiHoprlated  in  part  to  the  payment 
of  daggetfs  note  tor  911,000,  and  the  bal- 
ance placed  to  his  credit 

It  seons  to  be  perfectiy  clear  tliat  If  Qiere 
was  no  other  circumstance  but  this  memwan- 
dnm  uptm  the  check,  It  would  follow,  as  we 
said  In  the  former  cose,  that  the  memorandum 
itself  Imposed  no  duty  «i  the  bank,  and  opo- 
ated  <»ily  to  subserve  the  convenience  of  the 
drawer  ot  the  Ghe<^  In  the  present  case, 
however,  there  is  an  additional  circumstfuice 
whldi  was  earnestly  urged  aa  conclusive 
inroof  that  the  appellee  liad  notice  that-  the 
che<±  In  QQestion  represented  the  funds  and 
vras  a  part  of  the  tnut  estiite  ctf  Mrs.  Bowling. 
Now,  whUe  It  may  be  conceded  for  the  sake 
ot  the  argument,  though  not  admitted,  that 
the  statement  of  account  In  connection  with 
the  cheek,  and  all  the  otiber  drcumatances, 
may  have  been  sufficient  to  put  the  bank  up- 
on inquiry,  and  thus  make  It  reqionslble  it 
there  wss  in  fact  and  in  law  any  part  of  the 
trust  estate  actually  used  by  Glaggett  In  the 
payment  of  his  individual  indebtedness,  yet 
It  can  hardly  be  contended  that  if  the  county 
oommlsiUwiers,  on  their  own  responsibility  and 
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for  tlieir  own  purposes,  pftJd  thla  lai^e  sum 
of  money  to  the  &K>eUee  ImOk,  Ihej  wwe 
tberebj  using  funds  of  tbe  trust  estate,  only 
because  they  hai^iaied  to  owe  tbe  trust  estate 
that  sum  of  DMHtey,  and  cbose  to  say  that 
the  payment  was  made  to  an  assignee  of  the 
trustee.  It  most  be  remembered  that  the 
check  In  question  and  the  accompanying  state- 
ment were  sent  to  tbe  app^ee  without  the 
autliarity  of  the  trustee  or  of  the  comrt  hav- 
ing jurisdiction  of  the  trust.  It  Is  also  con- 
ceded that,  although  tbe  appellee  Is  called  "as- 
signee" of  the  trustee,  In  point  vt  tact  It  was 
not  such  assignee.  Now,  let  as  see  what 
really  was  tbe  transaction  between  the  conn- 
ty  coDunlssloners  and  the  bank  leading  to  and 
resulting  in  the  payment  of  tbe  money  which 
Is  here  claimed  to  be  the  money  ot  the  tmst 
estate.  Tbe  facts  have  been  ahready  stated, 
and  tt  will  be  neceasary  only  to  caD  att^Uon 
to  them,  and  ronark  upon  their  significance. 
In  the  first  place.  It  has  been  made  app^cnt— 
indeed.  It  is  among  the  first  and  basic  allega- 
tions of  the  blU— that  the  certificates  of  in* 
dobtednees,  commonly  called  "county  paper." 
constituted  part  of  the  assets  of  the  trust  es* 
tate  la  the  hands  of  Claggett.  it  is  true  that 
In  the  ninth  paragraph  of  the  bill  It  is  alleged 
that  Claggett,  as  trustee,  behig  entitled  to 
said  fUDd.  had  no  right  to  assign  said  dalm 
to  tbe  bank  or  Its  cashier,  or  to  onier  the 
check  In  question  to  be  drawn  or  d^Tered  or 
tntusfcrrcil  to  tbe  latter  In  paymrat  of  Clag- 
gt-'tt's  note.  But  there  is  not  (Mkly  no  proof 
of  this  alleviation  of  the  assignment  of  said 
claim,  but  it  Is  conceded  that,  although  the 
bank  is  called  the  assignee  of  Claggett,  there 
was  no  attempt  to  prove  It  Nor  is  there  any 
proof  that  the  claim— tbe  certificates  of  In- 
debtedness—was erer  transferred  to  tbe  coun- 
ty. And.  when  we  remunber  tbe  circum- 
stances of  the  trausactioa  between  the  bank 
nud  tbe  county  commissioners,  it  la  not  re* 
markablu  that  this  Is  so;  for  the  trustee,  so 
far  as  we  iiavc  l>oon  Informed,  took  no  part 
In  tbe  preparation  or  the  dellTery  of  tbe  check 
to  the  bank.  So  far  as  amiearB  by  the  testi- 
mony, be  was  a  stranger  to  that  part  «f  the 
transaction;  and  tbe  county  commisaiosieis. 
by  their  clerk,  acted  entirely  Independent  of 
him.  Being  then,  as  alleged  In  the  bUl,  at 
ttiat  time  In  possession  of  the  certlflcatea  ot 
Indebtedness,  he  did  not  deliver  them  to  the 
county.  He  therefore  retained  possesolim  ot 
them  In  fact  We  have  already  sliown  that 
there  was  and  could  have  been  no  legal  tana* 
f  er.  Tbe  acts  of  the  trustee  and  of  tho  coun- 
ty were  witbont  the  anthtwity  of  tbe  court 
biLVlng  Jurisdiction;  and,  even  if  there  had 
been  an  atten^it  to  transfer  the  thing  itself,— 
the  county  paper  which  Is  the  evldenea  of  tiw 
claim  of  the  estate  against  the  covn^.-^ucta 
an  attempt  would  have  been  aborttva. 

But.  again,  it  is  apparent  that  Uie  county, 
which  is  a  debtor  of  the  trust  estate,  of  Its 
own  motion,  by  a  mlsrepreseDtatlom  of  fact, 
—that  is  to  say,  by  calling  the  bank  the  as- 
signee of  Claggett;  when  la  point  of  Uet  it 


was  not  such  assignee,— Attempted  to  snbsti 
tnte  the  bank  in  the  place  of  its  real  cred- 
itor, which  was  the  trost  estate;  the  banl£ 
having  notiilsc  whatever  to  do  witli,  and  be- 
ing a  stranger  to,  tiiat  estate.  The  amaet  ot 
tbe  trust  estate  consisted  of  connty  c^ertlfl- 
eates  In  possession  of  tbe  sole  tmstee,  Clag- 
gett; and  that  asset  remains  Intact  In  the 
hands  of  the  snbstitnted  trustees  so  far  as 
we  know,  not  having  by  any  vaUd  act  or 
Indeed  by  any  act,  valid  or  invalid,  right- 
ful or  wrongful,  of  tbe  tmstee,  been  con- 
verted Into  mon^y.  or  Into  chattels  of  anoth- 
er description.  Certainly,  It  needs  no  au- 
thority to  show  that  the  tmstee,  without 
the  order  of  the  court  having  JnriadictJon  of 
him  and  tbe  tmst  estate,  had  no  power  what- 
ever to  accept  the  bonds  of  1890  in  place 
of  the  county  paper.  Nor  fa  It  contended 
that  the  transfier  by  him  of  these  bonds  to 
the  appellee  operated  as  pigment  All  th** 
evidence  shows  that  they  were  given  and 
taken  as  collateral.  And,  even  If  he  had  ac- 
cepted them  as  payment  sudi  acceptance 
would  have  had  no  binding  effect,  becau^ 
done  without  authority.  And  so,  also,  with 
the  payment  made  by  the  county  commis- 
sioners. It  was  egnaUy  wltfaont  antfaoritr 
and  without  effect  npon  the  trust  estate.  It 
would  be  a  most  dangerous  doctrine  to  hold 
that  such  an  nnauthmrlaed  act  of  tbe  debtor 
of  the  tmst  estate,  to  wit  the  payment  by 
tbe  county  to  tbe  appellee,  operates  as  a 
valid  payment  of  the  claim  of  the  trust  es- 
tate against  the  county.  It  happens  In  this 
case  that  tbe  appellee  fa  amply  able.  If  re- 
quired, to  pay  ttie  money  to  tbe  trust  es- 
tate; bat  generally  the  reverse  would  be  the 
case.  The  result  would  be  that  the  ciatm 
against  tbe  county,  which  was  perfectlj 
good,  would  become  worthless;  and  tliat. 
too,  by  the  nnauthoriBed  act  of  tbe  debtor. 
Neither  the  trustee  nor  his  bond  conld  be 
held,  for  tt  is  shown  that  he  neither  anthor- 
ised  nor  ratlied  the  payment  If.  tbereftore. 
there  has  been  any  conversion,  or  attempt 
to  convert,  the  asset  of  tbe  trust  estate  Into 
money,  such  ooaverston  or  attempt  was  the 
act  of  the  debtor,  withont  the  knowledgre  of 
the  tmstee.  There  Is  no  room,  tiierefore. 
for  the  application  of  tbe  well-settled  eqrnity 
doctrines  relating  to  the  ftillowtng  of  tmst 
property,  and  the  latlllcatton  of  the  wrong- 
ful act  of  tbe  trustee  by  tbe  beneflelarles  of 
the  tmst 

Our  conduslM  is,  therefore,  that  no  part 
of  the  tmst  estate  has  been  converted  tnt<i 
money,  and  used  by  Claggett  In  the  payment 
of  bis  note  held  by  the  appeBee.  and  tliat 
the  asset— the  county  paper  which  was  al- 
leged to  have  boMi  converted  and  misapplied 
—has  not  bees  so  converted  and  mtsapptied. 
and  that,  tberefbie,  the  btU  ffled  bj  the  ap- 
pellants was  prof>erly  dismissed  as  against 
tbe  appellee  bank.  Thfa  con<Auston  not  only 
dees  not  violate  any  print^le  of  eqnTty.  btit 
accords  with  the  Justice  of  llie  whole  case. 
The  bank  In  good  Oilth  loaned  Its  money  to 
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Claggett,  and  hi  e^ally  good  faith  g^re  up 
the  collateral  upon  the  UDdentandiaff  that 
the  money  m  advanced  was  to  be  repaid. 
And,  now  that  It  has  been  repaid,  to  require 
the  payment  of  it  by  the  bank  to  tbe  tmat 
estate  wonM  seem  ahnoat  like  a  ^tlfleathm 
—certainly  It  would  be  a  pracHcal  approba- 
tion—of the  manner  In  whidi  th«  representa- 
tirea  of  the  county  secured  posaession  of  the 
hypothecated  bonds.  True  It  may  be  that 
BO  title  to  them  coidd  faava  been  snceessfol- 
ly  asserted  against  the  county;  yet  the  bank 
held  them  Imtocently  and  for  ralne.  The 
county  wanted  the  bonds,  and  It  may  be  It 
could  b8Te  recovered  poasessloa  of  them  by 
an  action  at  law.  hut  It  did  not  pome  that 
course.  The  coooty  hartng,  thror^h  Its  of- 
fleers  and  agents,  obtained  poBseselon  ot  the 
bonds  noder  the  clreamstances  already  stat- 
ed, the  bank  was  entftled,  upon  every  prta- 
clple  of  fair  dealhig,  to  hare  tbe  money  imld 
to  It  by  the  conarty.  And.  as  we  have  al- 
ready said,  tbe  money  wliieb  was  receired 
by  the  bank  was.  In  fact  the  money  of  the 
county,  and  not  that  of  the  tmet  estate. 
Therefore  n»  question  can  arise  out  of  the 
payment  thereof,  except  as  between  the 
county  and  the  bank.  And,  as  to  the  bonds, 
ft  cannot  be  said  that  tbey  were  part  of  tbe 
trust  estate.  AH  the  testimony  iritows  that 
they  were  not  passed  to  the  trustee.  Olaggett 
In  payment  of  the  claim  of  the  trust  estate; 
for,  at  the  time  he  received  them  from  tiie 
county,  tt  is  conceded  (he  bonds  could  not  be 
negotiated  or  soM.  At  the  most  they  were 
only  intended  as  temporary  security,  and 
were  snbsequently  destroyed,  in  accordance 
with  the  provfskms  of  Oie  act  of  assembly. 
It  not  being  In  the  power  of  the  appellants, 
as  trustees,  to  elect  to  take  ttiese  worthless 
bonds  in  ttie  place  and  payment  of  valid 
connty  paper,  they  have  nerver  even  attempt- 
ed to  do  80.  Nor  have  the  benefldaries, 
who  alone  have  the  right  to  make  such  elefr- 
ii<m,  ever  exercised,  or  attempted  to  exer^ 
else,  it  ne  app^ants  have  IDed  a  bill  to 
enforce  their  dalm  against  the  county  com- 
missioners of  Prince  Oeorge  county,  and, 
whatever  may  be  the  result  of  that  proceed- 
ing, tbe  appellants  should  be  denied  relief 
In  this,  according  to  every  prlncic^e  of  eq- 
uity and  ftdr  dealing. 

Judge  BOTD  anthorlnes  me  to  say  that  he 
Rgnet  with  the  rlews  here  presented. 


KANN  et  al.  v.  3CEYSR. 
(Court  of  Appeals  of  Mazyland.    Dack  SO^ 

1886.) 

NseLioBXCS— SopriciSNOT  or  BvinaxM—  Qvw* 

TIOS  FOR  JURT. 

Plnintiff  was  injured  wbile  repairing  de> 
fendant's  freifriit  elerntor,  the  machinery  of 
which  was  in  a  pit  beside  that  of  a  passenger 
elevator.  When  tbe  lattttr  was  at  the  bottom 
its  piston  rod  was  about  fonr  feet  from  the 
dutft  of  the  former,  bnt  when  ft  moved  to  the 
top  tha  red  caM  «•  wItUn  six  hwhes  of  saM 


dtaft  PlalntSIt  after  notlfylag  defendant  that 
he  was  going  to  begin  work,  want  tait»  the  pit. 
which  was  daric,  and  while  at  woik,  with  Us 
back  to  the  pasaenger  alevator,  was  caught  by 
the  piston  rod.  He  had  never  seen  the  ele- 
vator befm,  and  did  not  know  that  the  iriston 
rod  moved  as  It  did.  AU,  that  the  qnaadoa 
«f  negUgeacB  waa  psepuly  snlnnlttad  to  the 
inry. 

Appeal  fesao  wof^ttlar  eoort  of  Battlmore 
city:  Albert  Bltchle.  fodge. 

ActkiB  by  Wffllam  Meyer  agahvt  S.  Kann 
aona  &  Oo.  Jodgment  ftc  ^alBtlfl,  ud  de- 
tendsBta  a^eaL  Affirmed. 

Aigned  before  lieSHBBRT,  a  J.,  aad  BBY- 
AN,  FOWIiEB.  BRiaOfM,  BOTD,  PHAROS, 
and  BOBBBl'S,  JJ. 

WflUam  li.  Ifaiibnry  and  3.  Markham  Mar- 
rtiall,  for  appellants.  WlIHam  Colton,  Bd- 
ward  U  Ward,  and  H.  O.  Shtaner,  for  apprt- 
lee. 

BRtSCOB,  3.  The  plaintiff  brought  suit 
against  tbe  defendants  to  recover  damages 
for  personal  injuries  received  while  repair 
Ing  a  freight  elevator  on  the  defendants' 
premises.  He  recovered  a  Judgment  of  (5.- 
000,  and  upon  exceptions  to  the  granting  by 
the  court  of  the  plaintiff's  first  and  third 
prayers,  and  the  refusal  to  grant  the  defoid- 
ants*  third,  fourth,  sixth,  seventh,  eighth, 
and  ninth  prayers,  and  to  the  overruling  of 
certain  special  excei>tIons,  the  defendants 
have  appealed. 

It  appears  from  the  record  that  the  defend- 
ants. Slgmund  Kann  and  Louis  Kann,  trad- 
ing as  S.  Kann  Sons  &  Co.,  were  the  owners 
of  a  certain  building  on  South  Broadway,  In 
the  city  of  Baltimore,  In  which  they  con- 
ducted a  "department  store."  In  this  build- 
ing there  were  two  elevators,— one  a  paasen- 
ger  and  the  other  a  freight  elevator,- run- 
ning from  the  cellar  to  the  top  floors;  tbe 
bunding  being  five  or  six  stories  high.  The 
machinery  of  both  elevators  was  located  in 
the  basement  of  the  store,  in  what  was  called 
the  "Ellevator  Boom,"  and  adjoining  one  to 
the  other.  These  elevators.  It  Is  stated,  were 
operated  by  a  hydraulic  pushing  engine;  the 
machinery  of  both  elevators  being  the  same, 
and  consisting  of  a  wheel  about  three  feet 
in  diameter,  over  which  tiie  cables  ran,  mov- 
ing the  elevators  up  and  down.  Tbe  wheel 
was  at  the  end  of  a  piston  rod,  and  as  the 
passenger  elevator  ascended  to  tbe  top  floor 
tiie  piston  rod  and  wheels  attached  were 
elongated,  so  that  It  came  In  close  proximity 
to  the  frame  which  supported  the  machinery 
of  the  freight  elevator.  Tbe  plaintiff  Is  a 
machinist  by  trade,  and  was  at  the  time  of 
the  Injury  In  the  employ  of  Bartlett  &  Hay- 
ward,  Baltimore,  also  machinists,  and  had 
been  sent  by  this  firm  on  the  day  of  the  acci- 
dent at  the  request  of  the  defendants,  to 
make  certain  repairs  on  the  freight  elevator, 
which  bad  been  broken.  The  declaration 
states  that  on  the  8th  of  December,  189C. 
tbe  frame  or  carriage  of  the  freight  elevator 
feting  broken  and  out  of  repair  in  the  cellar 
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or  banment,  tht  defendants  piocund  aiid  in- 
vited tlie  plalatur,  who  was  a  machinist  and 
iron  worker,  to  come  upon  their  premises  for 
the  purpose  of  repairing  and  working  on  the 
brokra  freli^t  elevator  carriage  or  frame  In 
the  cellar  or  basement,  and  tbiU  It  was  tbea 
and  there  tlie  duty  of  tiie  defendants  to  exer^ 
else  ordinary  care  and  prudence  to  render 
and  keep  their  premises  reasonably  safe  for 
the  performance  by  the  plaintiff  of  the  pur- 
pose or  business  in  hand,  and  not  to  opose 
him  to  unnecessary  risk  or  dangn-  In  tlie 
premises,  and  that.  In  default  and  neglect  of 
their  duty  In  the  premises,  the  d^endants 
-did  not  exercise  ordinary  care  and  prudmoe 
to  render  and  keep  their  premises  reasonably 
safe  for  the  performance  by  the  plaintiff  of 
the  purpose  or  business  In  hand,  and  did  ex- 
pose him  to  unnecessary  risk  and  danger  In 
the  premises,  while  in  the  exercise  of  ordinary 
care  and  prudence  on  his  part,  whereby  and 
in  oonseQueuce  whereof  tlie  pl^ntlff  was 
crushed,  while  engaged  at  work  upon  the 
frame  or  carriage  of  the  freight  elevator, 
t»y  the  wheels  attached  to  the  piston  rod  of 
the  passenger  elevator.  In  the  cellar  or  base- 
ment, and  was  permanently  Injured  and  dam- 
aged about  his  back  and  aides,  head,  and 
limbs,  confined  to  hla  home  for  a  long  period 
of  time,  made  to  suffer  great  physical  pain 
and  mental  nnpii«H,  incapacitated  from  work- 
ing at  his  trade  of  machinist  or  Iron  worker, 
and  otherwise  Injured  and  damaged.  It  fur- 
ther aK>earB  ttuA  at  the  time  of  the  accident 
the  plaintiff  was  at  work  on  the  machinery 
of  the  freight  elevator,  facing  another  work- 
man, with  his  back  to  the  passenger  elevator; 
that  while  In  this  position  he  was  caught  and 
pressed  against  the  crossbar  of  the  freight 
elevator  by  the  elongation  of  the  piston  rod 
of  the  passenger  elevator;  that  this  piston  rod 
was  about  four  or  five  feet  from  the  position 
they  were  it  work  when  the  elevator  was  In 
the  basement,  but  when  It  ascended  to  the 
top  floor  the  rod  extended  to  about  six  Inches 
of  the  crossbar  between  the  two  carriages. 
The  case  was  tried  before  a  Jury,  and,  the 
judgment  being  for  fbe  plalntUC  the  defend- 
ants Iiave  appealed. 

It  will  be  thus  seen  that  the  questions  pre- 
sented In  this  case  are  the  usual  ones  In 
damage  salts,  and  they  are:  First,  whether 
the  defendants  were  guilty  of  negligence,  snd, 
second,  was  the  plaintiff  guilty  of  such  con- 
tributory negligence  as  would  have  warrant- 
ed the  court  In  withdrawing  the  case  from 
the  consideration  of  the  Jury?  We  have  care- 
fully examined  the  testimony  as  disclosed  by 
the  record,  and,  without  undertaking  to  re- 
view It  here,  except  so  far  as  the  purposes 
of  this  case  may  reqnlTC,  we  are  of  t^e  opin- 
ion that  there  was  evidence  legally  sufficient 
to  take  the  case  to  the  Jury  upon  the  ques- 
tions of  fact  The  defendants*  sixth,  seventh, 
eighth,  and  ninth  prayers,  and  the  defend- 
ants' special  exception  to  the  plalntlfTs  first 
prayer,  being,  then,  practically  a  demurrer 
to  the  evidence  were,  under  the  facts  and 


circumstances  of  this  case,  iHoperly  refused 
by  flie  court 

In  the  ouM  of  Drawvan  t.  Gay,  97  Uo.  444. 
U  8.  W.  44,  Involving  a  aomewtaat  timllar 
queetlon,  the  court  said:  "All  the  parties 
knew  that  the  carpenter's  woA  was  to  be 
dime,  and  l^t  it  could  not  be  dime  with  safe- 
ty while  the  elevator  was  In  operation.  It 
was  the  duty  of  the  defendant's  aonnts  to 
use  that  care  and  caution  which  a  prudent 
pweon  would  have  used  under  like  drcum- 
stances.  *  *  *  It  was  the  doty  of  both 
the  <^>erator  and  the  agent  to  utop  rmudng 
the  elevator  when  plaintiff  made  known  his 
Intention  to  pwf orm  Uie  work.  The  duly  to 
stop  the  elevator  arose  from  tbe  known  fact 
that  plaintiff  was  about  to  perform  tbe  wort 
which  could  not  be  done  with  safety  with 
the  elevator  in  operation.  This  la  not  a  ease 
of  a  tre^UMr,  or  one  who  ia  In  a,  poaltlaa 
where  be  baa  no  right  to  be.  *  *  *  Itwas 
the  duty  of  the  defendant  to  nae  sdCIi  eare 
and  caution  In  the  performance  of  the  work 
as  a  reasonably  ivudent  man  would  have 
used  under  like  drcumstances,  and  whether 
be  did  use  that  care  or  not  Is  a  qnestioB  for 
the  Jury  to  determine  under  all  the  evidence. 
It  should  be  determined  imly  in  tbe  Ught  of 
all  the  erldence."  And  in  Indemanr  t. 
Dames,  L.  B.  2  a  P.  US,— a  case  In  which  a 
plaintiff,  like  the  one  in  the  case  here,  was 
on  certain  premises  on  lawful  bn^eas,  in 
the  course  of  fulfilling  a  contract  in  which 
troth  the  plaintiff  and  defendant  bad  an  in- 
terest,—Kelly,  C.  B.,  In  sfflrming  tbe  Judg- 
ment of  the  court  below,  said:  "W10i  re- 
spect to  such  a  visitor,  at  least,  we  consider 
It  settled  law  that  he.  using  reasonable  ore 
on  his  part  for  his  own  safety,  la  entitled  t» 
expect  that  the  occupier  shall,  on  hla  part 
use  reasonable  care  to  prevent  damage  from 
unusual  danger,  which  he  knowa,  or  ought  to 
know;  and  that  when  there  Is  evidence  of 
neglect  the  question  whetha  sa<di  reasonable 
care  has  been  taken,  and  whether  there  was 
such  contributory  negligence  In  the  mitttnt. 
must  be  determined  by  a  jury  aa  a  matttf  of 
fact"  In  Oooley  on  Torts  (page  TIS)  the  law 
Is  thus  laid  down:  'If  one  expressly  or  by 
Implication  Invites  othera  to  come  upon  his 
premises,  whether  for  business,  or  for  any 
other  purpose,  it  is  his  duty  to  tw  reasonaldy 
sure  that  he  Is  not  inviting  them  ln1»  dan- 
ger; and,  to  that  end,  he  must  exercise  ordi- 
nary care  and  prudence  to  render  the  prem- 
ises reasonably  safe  for  the  visit  And  this 
rule  obtains  and  is  recognised  in  both  the 
English  courts  and  in  the  courts  of  this  conn- 
try.  Bennett  v.  Railroad  Co.,  102  U.  S.  585: 
Wise  V.  Ackerman.  76  Md.  S75,  25  AtL  424; 
Powers  V.  Harlow,  58  Mich.  507,  1»  N.  W. 
257;  Gordon  v.  Cummlngs,  152  Mass.  614. 

25  N.  B.  878;  liOrentx  v.  Robinson,  fil  Md. 
61,  70;  Benson  t.  Tractkm  Go.,  77  lU.  638, 

26  AtL  87a" 

We  think  there  was  evidence  for  tbe  Jury. 
In  the  case  now  under  consideration,  both  oo 
ttM  qnestloa  of  want  of  due  can  on  tbm  part 

Digitized  by  GooqIc 


FABBOTX  T.  CHESTEBTOWK  NAT.  BANK. 


1067 


of  the  defendants,  and  of  negl^nce  on  tbe 
part  of  tbe  i^alntlff;  and,  tlils  being  aa,  tbe 
court  was  bound  to  submit  the  case  to  the 
iurj.  The  plaintiff  testified:  That  when  he 
returned  to  the  store  he  saw  Mr.  Kann,  who 
was  standing  in  the  store,  on  the  first  floor, 
between  the  cellar  steps  and  the  store  door, 
and  was  asked  by  him  where  that  man  was 
who  had  been  working  on  the  elerator  In  the 
momiug,  and  answwed  that  he  did  not  know 
anything  about  that  man.  Mr.  Kann  then 
told  him  to  hurry  up.  and  get  to  work  on  tbe 
elevator;  and  be  went  down  Into  the  cellar, 
and  went  to  work  on  the  elevator,  and  had 
almost  flnlshed  putting  the  str^  and  bolts 
on  when  he  was  caught  That  be  supposes 
be  was  at  work,  in  all,  about  10  or  16  minutes 
before  he  was  hurt.  That  while  he  was 
working  on  the  straps  he  bad  his  face  to- 
wards the  freight  elevator  (the  one  he  was 
working  on),  and  that  while  he  was  so  en- 
gaged be  was  caught  by  tbe  piston  of  the 
passenger  elevator,  which  he  could  not  hear, 
and  did  not  know  of.  He  did  not  know  It 
wsM  dangerous,  or  he  would  not  have  WMked 
there.  It  ran  so  easUy,  and  crushed  him. 
That  he  bad  a  drift  pin  In  one  hand,  and  a 
wrench  in  the  other,  and  was  staudiiig  with 
his  back  to  the  passenger  elevator.  He  was 
tightening  up  the  bolts  on  the  freight  eleva- 
tor. That  he  was  assisted  In  his  work  by  a 
fellow  workman  named  Winkler,  who  helped 
bim  to  straighten  up  the  nuts,— he  on  one 
side,  and  Winkler  on  the  other.  That  be 
knew  It  was  Mr.  Kann  he  saw  in  the  after^ 
noon  when  he  returned  to  store,  because  he 
heard  people  call  him  "Mr.  Kann,"  and  that 
nobody  told  him  that  tbe  piston  rod  worked 
in  a  way  to  catch  him  while  be  was  at  work, 
and  that  when  he  was  there  In  the  morning 
it  was  standing  still,  and  tbe  same  In  the 
afternoon,  and  he  never  saw  It  work,  ai^ 
the  freight  elevator  was  still  because  It  was 
broken.  That  It  was  dark  In  the  cellar, 
wbere  the  elevator  was,  and  they  got  a 
couple  of  candles  to  work  by.  "That  you 
have  to  have  candles,  and  that  sometimes, 
when  the  light  goes  out,  you  have  to  run  for 
matches."  That  the  elevator  was  not  boxed 
in  or  fenced  in  hi  any  way,  but  that  it  was 
all  open  there.  Upon  redirect  examination 
tbe  plaintiff  testifled  that,  when  he  said  that 
both  of  the  elevators  were  in  tbe  same  "pit," 
he  meant  that  they  were  both  on  the  same 
collar;  and  in  answer  to  the  question,  "Too 
say.  In  answ^  to  Mr.  Marbary,  that  when 
you  went  Into  the  store,  when  you  saw  Mr. 
Kann,  you  told  him  to  stop  tbe  machinery?" 
the  witness  answered,  "Yes,  sir;  I  told  him  I 
was  going  to  woi^  on  tbe  elevator  in  the  cel- 
lar," and  that  the  occasion  was  the  time  of 
tils  second  visit  to  the  store.  In  the  afternoon 
of  the  day  of  the  accident;  that  be  thought 
the  wheels  of  the  freight  elevator  had  been 
taken  away  before  be  went  to  work  there. 
Tbe  testimony  farther  shows  that  the  plain- 
tiff was  puttbig  In  the  bolts  with  his  right 
hud  at  tbe  time  of  the  accldenV-wa>  put- 


ting the  nuts  on,  and  tightening  them  with 
a  wrench;  that  witness  Winkler  and  the 
[daintlfl  were  facing  each  other,  and  that  the 
plaintiff  bad  bis  back  turned  towards  tbe 
passenger  elevator;  and  that  be  was  about 
16  or  20  minutes  engaged  In  this  work,  and 
while  he  was  so  engaged  the  plstiHi  rod  of 
tbe  passenger  levator  came  extending  back 
to  where  they  were  at  work,  and  cangbt  the 
plaintiff,  and  Jammed  him  up  against  the  car- 
riage of  tbe  freight  levator,  on  tbe  cross- 
bar. There  was  other  evidence  on  tbe  part 
of  both  pUlntlff  and  defendants,— one  tend- 
ing to  show  negligence  and  the  other  contrib- 
utory negligence;  but,  as  these  were  ques- 
tions for  the  Jury,  we  need  not  further  con- 
sider It  here.  The  law  of  the  case  was  fair- 
ly and  fully  submitted  by  tbe  court  In  the 
plaintifTs  first  and  third  prayers,  and  In  the 
defendanU'  first,  second,  and  fifth  prayers. 
The  defendants'  third  and  fourth  prayers 
were  properly  rejected,  and  we  do  not  under- 
stand that  It  Is  contended  that  they  should 
have  been  granted.  For  tbe  reasons  we  have 
given,  the  Judgment  will  be  affirmed,  with 
costs.   Judgment  affirmed. 


PARROIT  T.  OHSSTERTOWN  NAT.  BANK 
et  al. 

(Oourt  of  Appeals  of  Maryland.  Dec  20, 1888.) 
DisooveBT— SniRTiKS, 

1.  Discovery  may  be  had,  not  only  of  matter 
in  support  of  a  pending  action,  but  also  of 
matter  in  contemplation  of  an  actio^ 

2.  Where  the  nwker  of  a  note  gives  a  mort- 
gage to  the  payee  to  secure  it  equally  with 
other  Indebteaness.  the  payee  mnst  disclose  te 
a  surety  on  the  note  what  has  been  paid  there- 
on, and  the  application  of  money  received  from 
sales  of  the  mortgaged  property. 

AjipM  from  dKcolt  ooort,  Kant  comity; 
WllUam  B.  Martin.  Judge. 

Biii  by  John  B.  Farrott  agalnat  tlie  (^les- 
tertown  Natlwial  Bank  and  otliers.  Tbe  bUl 
was  dtamiased,  and  plaintiff  tmeaJn.  Be- 
versed. 

Ax^ned  before  McSHEBRT,  a  J.,  and 
BBYAN,  BBISCOE,  BOYD.  PAGB.  PEABCB, 
FOWUtB.  and  BOBBRTS,  JJ. 

Hope  H.  Barroll  and  James  P.  Gorter,  for 
appellant  Blcbard  D.  Hynson  and  Charles 
T.  Westcott.  fdr  appellees. 

BRISCOE,  J.  The  bill  In  this  case  was 
filed  In  the  circuit  court  for  Kent  county  by 
the  appellant,  a  surety,  to  he  subrogated  to 
the  rights  of  the  Chestertown  National  Bank, 
one  of  tbe  appellees,  and  also  for  a  discovery 
of  sundry  payments  made  by  the  maker  of  a 
promissory  note  held  by  the  appellee  bank. 
A  demurrer  was  Interposed  to  the  bill,  an- 
swers by  two  of  the  defendants,  and  excep- 
tions filed  to  the  answers.  The  case  was 
thus  submitted  to  the  court  below,  and,  the 
l^lalntUCa  bill  liaTtng  been  dismissed,  he  has 
i^pealed. 
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There  can  be  no  questioii,  and  tt  li  conced- 
ed bj  the  appellant  here,  that  he  te  not  entl- 
Qed  to  an  application  of  the  doctrine  of  mh- 
atltation  or  aubrogatlon,  becanse  It  doea  not 
appear  that  be  haa  paM  In  foil  the  debt  on 
which  the  aaaignment  k  claimed,  nor  any 
part  of  It  The  law  It  weU  lettled  that  an 
equitable  asalgnment  fn  fawr  of  a  Borety 
cannot  be  effected,  onless  be  haa  paid  the 
entire  debt  of  the  creditor.  The  prtnelplea 
of  substitution  reqalre  payment  in  full  of 
the  debt  on  wbicfa  eqnitable  asBignmoat 
Is  claimed.  Freaner  Tingling,  87  Bid.  4^1; 
Swan  T.  Patteraoa,  7  Md.  164;  lanrance 
Co.  T.  DorscT.  8  Md.  Oh.  334. 

The  only  qneetlon,  then,  presented  by  the 
record,  la  whether  the  bni  alleges  sncb  facts 
as  entitle  the  plaintiff  to  relief  by  a  court  at 
equity,  and  this  reqnires  an  examination  of 
the  allegations  of  the  bOl.  ne  MD  states 
Chat  the  appellant  with  a  certain  Gtriln  F. 
Stain  and  Benjamin  F.  Fleming,  two  of  the 
appellees,  were  Indebted  to  the  Ohestertown 
National  Bank  on  a  promissory  note  drawn 
by  P!emlng.  with  the  appellant  Parrott,  and 
the  appellee  Stam  as  soretlea,  the  balance 
due  on  the  note  at  the  time  of  the  filing  of 
the  bill  being  the  sum  of  f546.62;  that  on  the 
9tb  of  July.  1892,  Fleming  executed  to  the 
app^ee  bank  a  naortgage  oa  certain  real  sa- 
tate  situate  In  Kent  county,  which  recited 
that  "wbereaa  Fleming  la  Indebted  onto 
the  Ohestertown  National  Bank  In  the  sum 
•f  twenty-nine  hundred  dtdlars,  evidenced  by 
■nndry  notes,  contracta,  and  aTldencea  of 
debt  and  for  the  purpose  of  securing  tbe 
payment  of  the  notes  and  contracts  and 
debts  the  mortgage  was  execnted."  The  bill 
farther  states  that  the  Fleming  note,  on 
which  the  appellant  and  the  appellee  Stam 
are  sureties,  la  a  part  of  the  sum  of  $2,900, 
and  one  ct  the  Botes  which  the  mortgage 
was  fflTen  to  secure;  that  the  appdloe  bank 
dedJnet  to  disclose.  altSuvgh  application  has 
been  made  to  It  the  necessary  tnfonnatlon 
as  to  the  true  state  of  the  application  of  pay- 
ments from  the  sale  of  the  property  descrlb- 
ad  In  the  mortgige,  ao  aa  to  uuble  tiia  ap- 
pellant to  defend  his  rights  aa  surety  In  an 
action  at  law  which  has  been  tkreataned  in 
the  circuit  court  for  Kent  county;  that  the 
indebtedness  of  $2,900  recited  by  the  mort- 
gage has  been  reduced  to  the  sum  of  $1,800. 
but  that  the  payments  have  not  been  prop- 
erly and  equitably  applied.  The  prayer  of 
the  bill,  among  other  things,  i«  for  a  discov- 
ery in  detail  by  the  bank  and  the  appellees 
Fleming  and  Stam  of  all  sums  by  them  paid 
or  received  on  account  of  the  mortgage  since 
Its  execution,  and  to  discover  all  the  makm 
and  sureties  on  all  notes,  contracts,  etc.,  to 
secure  whl<4i  the  mortgage  of  $2,900  was 
gtren.  The  bill  then  closes  with  a  prayer 
for  general  relief.  To  this  bill  the  defend* 
ants,  as  we  have  seen,  demurred,  and  two  of 
them  answered;  and  the  court  seems  to  have 
sustained  the  demurrer,  and  ordered  the 
plaintiff's  bill  to  be  dismissed.   In  this  view 


of  the  am  we  eannat  conenr.  The  plaio- 
tlff  was  clearly  oitftM  to  have  a  dtecorery. 
In  order  to  enable  bhn  to  defend  arl^t  and 
with  effect  the  salt  whtdi,  aa  alleged  by  the 
btn,  was  threatened  by  the  bank,  aad  whk^ 
\if  the  answer  of  the  bank,  had  aetudly  been 
Instituted  against  him.  Hie  prinelirte  was 
establlabed  by  this  court  as  far  back  as  t3»e 
case  of  Wolf  Wolfs  Ex'r,  2  Bar.  ft  G.  88C. 
that  It  fa  not  necessary  that  the  dMcorery  be 
of  matter  to  support  the  aetloB  them  peadiap . 
because  a  discovery  nuiy  be  had,  not  Mily  to 
sopiwrt  an  actloa  then  Instituted,  but  as 
auxlUery  to  the  maintenance  of  a  salt  theo 
contemplated  to  be  brought  By  the  tenn^ 
of  the  mortgage  of  the  0th  of  July,  1882,  the 
plaintiff  was  equally  protected  wltli  tlie  otber 
soretlea  or  parties  on  Fleailag'a  nates, 
by  the  bank;  and  he  was  entitled  to  bare  a 
fan  and  frank  diselosnre  by  the  appeDee 
bonk  of  the  atatn  of  the  property  mentfened 
In  the  mortgage,  as  wen  as  a  stateneat  of 
all  payments,  and  their  application,  from  tlie 
aale  thereof.  Che^  v.  Buchanan,  30  Hd. 
SffT;  Dixon  v.  Glayvine,  44  Md.  S74.  Wltti- 
otrt  a  dlsdosure  by  the  bank  In  this  case,  the 
appellant  couM  not  ascertain  the  proper 
amount  If  any,  wfakh  is  due  by  Mm,  as 
surety,  to  the  bank,  nor  pnq>eriy  protect  his 
rights  in  tiie  salt  pendtng  against  hha.  In 
the  case  of  Ony  v.  Bank,  81  Md.  643,  32 
AtL  622,  this  court  said  that  "If  the  surety 
desires  to  expedite  payment  he  may  pay  the 
debt,  and  by  that  means  put  himself  In  the 
place  of  the  creditor;  or  be  may  call  on  the 
creditor,  by  the  aid  ot  a  court  of  equity,  to 
proceed  against  the  debtor,  upon  giving  the 
proper  Indemnity  against  costs  and  delays. " 
Freaner  r.  Tingling.  87  Md.  497;  WUtredge 
V.  Dunkee*s  Ex'ra,  2  Md.  Ch.  445.  The  rea* 
sons  we  have  stated  dearly  entitle  the  plain- 
tiff to  a  reversal  In  tills  case,  and  It  wlB  be 
ao  cffdered,  and  the  cause  remanded,  wlUk 
costs  in  both  coorts.  Order  reversed,  and 
canae  remanded,  with  costt  in  both  coorta. 


CI8SEL  V.  HE!n)B!RSON  et  aL 
(Court  of  Appeals  of  Maryland.  "Dec  tO,  ISU.) 
UoBTOAOBa  —  Rrcordatiok  —  Si'BSU^airT  Crkd- 

ITOHB— RKVOMfATiOlT— NOTIOfc 

Under  Code  Pub.  0«a.  Laws,  art.  1&  i 
S8,  providioff  that  mortgaffea  not  recorded  with- 
in mz  months  shall  not  be  notice  to  sobseqncnt 
creditors,  a  mortgage  reformed  long  after  its 
recordation,  so  as  to  include  property  not  o«riic- 
Inally  coveted  by  It,  cannot  be  Mfoeead.  m* 
afainst  the  riahtH  ot  snbaaqaeat  cradltoii  at- 
taching to  such  property. 

Appeal  from  circuit  court  MoBtsomuy 
county;  John  O.  Hotter.  Judge. 

BUI  George  W.  Oiasd  against  James  B. 
Henderson  and  othws.  There  vaa  a  decree 
for  deCendaata,  and  i^alntUC  appcala.  Af- 
flroMd. 

Argued  before  McSHBTRBT,  O.  T.,  and 
BRTAN,  BRISCOE.  BOYD,  PBARCBL  BOB- 
EBTS»  and  FOWLER,  JJ. 
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Talbott  *  Talbott  and  George  &  ObMe.  for 
appellnnt  J.  Alby  Henderson,  B.  G.  Peter, 
and  Aithor  Peter,  for  appellees. 

BBISCOB,  1.  Tba  olniect  of  tbe  suit  In 
this  case  was  to  obtain  an  Injunction  to  re- 
strain certain  Jodgment  creditors  ef  tbe  ap- 
pellee Artbur  B.  Cropley  from  selling  at 
sberllTs  sale  a  certain  tract  ta  land  situate 
In  Montgomery  coon^,  and  containing  87% 
acresb  imiwored  by  a  bouse  and  ontbulldinga. 
Tbe  blU  also  contains  a  prayer  to  reform  a 
certain  deed  of  trust;  dated  tbe  Ist  day  of 
August  1890^  ftann  Groidcv  and  wlfe^  In  fa- 
vor of  tbe  an^ellant.  Cl8s<^  so  as  to  bu^ode 
tbe  37)6  acres  of  land,  and  to  enjoin  tbe  ap- 
pellee cceditors  from  fartber  proceedings. 
The  case  was  submitted  upon  bill  and  exblb- 
Its,  and  from  an  order  refusing  tbe  Injunc- 
tion tbla  appeal  baa  been  te^en. 

Tbe  fiwts  of  tbe  caeot  briefly  stated,  are 
theae:  On  tbe  1st  d^  of  August,  1^,  tbe 
apfeU^e  Qropley,  being  indebted  to  tbe  ap- 
pelant. George  W.  CUssel.  executed  and  de- 
livered to  blra  a  promissory  note  for  tbe  sum 
of  y2S.OOO,  payable  tbree  years  after  date  at 
the  bank  of  Biggs  &  Co..  Waiblngtoa,  D.  C. 
At  tbe  same  time  tbe  note  was  secured  by 
the  exeeation  of  a  trust  deed  to  Messrs.  Sam- 
uel SeweU  Cissel,  of  Georgetown,  D.  0..  and 
James  B.  Hraderson,  of  Maryland,  of  eertaln 
landa  in  Montgomery  county  beiongtag  to 
tbe  appellee  Cropl^,  and  partlculaiiy  de- 
scribed In  tbe  deed  of  trust  SnbseqnentJy, 
there  being  a  default  In  tbe  payment  of  tbe 
note  and  interest  tbe  land  was  sold  by  tlie 
trustees  at  public  sale,  and  tbe  sale  ratified 
by  tbe  circuit  court  for  Montgomery  county, 
and  in  June,  1897,  a  deed  was  executed  to 
the  purchaser.  This  sale  was  subject  how- 
ever, to  a  prior  mortgage  from  tbe  appellee 
Gro]dey  and  wife  to  the  Maryland  Life  In- 
Burance  Company  of  Baltimore,  and  it  ap- 
pears that  the  proceeds  of  sale  were  Insnffi- 
cloit  to  pay  the  amount  due  upon  both  tbe 
nuwtgage  and  the  trust  deed.  It  further  ap- 
pears that  subsequent  to  the  executloo  of 
both  tbe  mortgage  and  deed  of  trust  certain 
creditors  of  the  aiH;>eUee  Cropler  obtained 
judgments  In  the  circuit  court  of  Montgom- 
ery county  against  bim.  and  caused  writs  of 
fieri  facias  to  be  Issued  and  laid  upon  "all 
of  those  tracts,  parte  of  tracts,  pieces,  or 
I>arcela  of  land  situated,  lying,  and  being  in 
tbe  county  of  Montgomery,  In  the  state  of 
Maryland,  and  being  a  part  of  a  tract  of 
land  called  'Carderock.'  part  of  a  tract  call- 
ed 'James  Park,'  and  part  of  a  tract  called 
'Young  Man's  Folly  Resurreyed.'  or  by  what- 
ever name  or  names  tbe  same  may  be  known 
or  called,  containing  Z7%  acres  of  land,  more 
or  less,  and  which  was  conveyed  to  tbe  said 
Arthur  B.  Cropley  by  Wm.  Donglaa,  by  deed 
dated  August  3rd,  IfiSO.  and  recorded  among 
the  laud  records  of  Montgomery  county.  In 
Uber  E,  B.  P.  No.  22.  folios  383.  Ac,  and  In 
said  deed  fully  described  by  metes  and 
bounds,  eouraes  and  distances."   It  la  ad- 


mitted  that  the  tract  of  land  rontalnlng  87H 
acres,  just  referred  to.  Is  not  tneloded  in 
either  the  description  of  the  mortgage  to 
tbe  Maryland  Life  Insurance  Company,  nor 
in  the  doed  of  trust  to  tbe  amwllant  Olssel: 
but  It  Is  Insisted  en  the  purt  of  the  sppeUant 
that  it  was  the  baUef  and  understanding  of 
both  the  plaintiff  and  the  detendsnts  Cnp- 
ley  and  wife  that  It  should  be  Included  there- 
in, and  was  actuiJ^  eoveted  by  the  mort- 
gage and  trust  deed.  And  upon  the  ease  as 
tiius  stated  tte  eoort  was  asked  to  restrain 
the  Judgment  erectors  until  ttie  deed  of 
trust  could  be  reformed,  and  tbe  deed  de- 
creed to  be  a  lien  prior  to  the  Judgments. 

The  court  below,  we  think,  preperly 
refused  tbe  Injunction,  because,  even  If  the 
appellant's  contention  be  amceded«  and  the 
deed  of  trust  be  treated  as  an  equitable 
mortgage.  It  oeuld  not  be  enforced,  under 
the  statutes  of  our  stat^  against  Oie  cred- 
itors here.  Code  Pub.  Gen.  Laws,  art  13, 
f  38;  Id.  art  31,  I  19.  It  Is  admitted  and 
conceded  by  the  apvellant  In  his  brief  that 
the  appellees  are  snbseqiDent  cndKsrs,  and 
the  Indebtedness  upon  which  the  Judgments 
were  obtained  aoemed  hmg  after  tbe  execu- 
tion and  recording  of  the  deed  of  trust  In 
tbe  case  of  Dyson  v.  SlmmoDS,  48  Md.  218, 
It  la  dbthiGtly  hdd  that  none  of  the  cred- 
itors becoming  aoA  after  the  date  ef  the 
mortgage  can  be  ia  any  manner  affected  by 
the  eafbroeaent  of  flie  mortgage;  tliat  Jnig- 
nmts  rendered  on  ceotmcts  made  aft»  the 
date  of  the  mortgage,  whatever  may  be  tiie 
order  of  their  loidltion.  remain  unaffected 
by  the  mortgage;  that  they  are  entitled  to 
distribution  In  their  order  of  priortty,  as  If 
tbe  mortgage  had  not  been  made.  And  In 
tbe  more  recent  case  of  Applegartb  t.  Wag- 
ner, 86  Md.  474.  88  Ati.  MO,  wbere  many  of 
the  previous  cases  on  this  subject  are  re- 
viewed. It  Is  said:  "When  It  Is  sought  to 
enforce  an  enU  agreemcBt  to  execute  a 
mortgage  of  property  aa  seeorlty  fM  debt 
the  contmet  arast  be  proved  with  cleameaa 
and  accuracy;  and,  aa  against  creditors  of 
tbe  debtor,  the  party  aakkig  for  the  satab- 
llsfameat  ef  eoch  equitable  Uen  must  seek 
relief  wttbln  n  reasonable  tbOM."  This  view 
of  the  eaae  renders  It  naneeesaary  Cor  us  to 
express  our  opinion  np<n  the  other  qveMons 
raised,  and  Is  conelnslTe  at  the  rigtaia  of  the 
parties.   Osdw  afllnasfl,  with  costs. 


POOLS  V.  FALLS  ROAD  ElJXmUC  RT.  CO. 
(Court  of  Appeals  ot  Marylaad.  Dec  20,  1809.) 
Stkskt  BjuutoADa  —  Bioar*  in  Strdbt*— Anoi- 

TIOXAL  BSKVITOns— COHBTSUCTIOX— ItT- 
JCNCTIOJf— NCISAltOK. 

L  Where  tbe  coostnictlon  of  a  street  rail- 
way Is  aathorised  by  competent  authority,  and 
time  is  BO  invasloa  of.  or  pbyaiGal  Interference 
with,  the  property  of  an  abutting  owner,  thwe 
Is  no  taking  without  due  process  of  law.  within 
tbe  meaning  of  the  consutntlon,  and  therefore 
iainnetlea  iriU  not  Ue  to  prirFwt  owsequeatial 
Injnriee  resulting  thecetrem. 
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2.  Od  an  fRsae  u  to  whether  the  eonstnie* 
tioD  of  a  street  railwmr  will  subject  the  street 
to  a  new  Dse,  the  qncstioD  is  whether  there 
win  be  an  appropriation  of  the  reversiooary  in- 
terest of  the  abattiojc  owners  in  the  bed  of  the 
street,  and  not  whether  there  will  be  conae- 
4ueatlal  damages  to  each  owners. 

3.  The  layins  by  a  street-railway  company  of 
a  double  track  alons:  a  street  so  narrow  that 
there  will  not  be  room  for  Tehides  between 
the  track  and  the  earh  will  not  be  an  addition- 
al servitude  where  the  raloe  €tt  abuttlsf  prop- 
erty  will  be  increased. 

4.  The  construction  of  a  street  railroad  which 
is  authorised  by  competent  aathorlty  cannot 
be  treated  aa  a  public  nuisance. 

Appeal  from  circuit  court  of  Baltlmoro 
dty;  Perv  L.  Wlckei,  Jndlge. 

BlU  by  Hobert  Poole  against  the  Falls  Road 
Etectrlc  Rallw^  Company  to  enjotai  the  con- 
stmetlon  of  a  street  railway.  Jodgmoit  for 
defendant,  and  plalntUf  appeals.  Affirmed. 

Ai^ed  before  HcSHEKRT,  a  and 
BRYAN.  BRISCOE.  BOYD,  and  PAGE,  JJ. 

Barton  A  Wllmer  and  Bandolpb  Barton, 
Jr.,  for  appellant   Marbury  St  Bowdoin  and 

H.  R.  Preston,  for  appellee. 

PAGE,  J.  The  app^ant  Is  the  owner  In 
fee  of  a  tract  of  real  estate  In  the  ''annexed 
district*  of  Baltimore  city,  abutting  upon  a 
street  or  way  known  as  "Union  ATenue." 
The  lines  of  the  tract  extend  to  tbe  center  of 
the  street  It  Is  charged  in  the  bin  that  tbe 
street  is  a  private  way,  but,  after  tbe  proof 
waa  In,  the  appellant,  with  commendable 
candor,  conceded  that  tlie  street  must  be  re- 
garded as  hsTlng  been  dedicated  to  and  ac- 
cepted by  tbe  public  as  a  public  highway. 
The  apprilee  is  a  corporation,  created  under 
the  general  Incorporation  laws  of  the  state 
and  the  Acts  of  1896  (diapter  860)  tor  tbe 
purpose  of  constructing  and  operating  "a 
single  or  double  track  railway,"  with  elec- 
tricity as  the  motire  power,  upon  such  streets 
or  public  highways  in  the  city  of  Baltimore 
aa  shall  be  approved  by  the  mayor  and  dty 
council  of  Baltimore  city,  and  In  the  county 
as  shall  be  assented  to  by  tbe  county  com- 
missioners. Its  main  stem  Is  laid  along  the 
Falls  turnpike  la  Baltimore  dty  to  Mt.  Wash- 
ington, In  Baltimore  county.  By  ordinances  of 
tbe  mayor  and  dty  council,  the  company  Is  au- 
thorlxed  to  extend  Its  system  from  a  point  at 
tbe  intersection  of  Falls  turnpike  and  Union 
avenue,  along  the  latter  Street,  and  other 
streets,  to  Park  Heights  avenue;  and  in  pur- 
suance thereof  Is  now  preparing  to  construct 
its  tracks,- poles,  and  wires  along  the  bed  of 
Union  avenue  to  tbe  end  thereof,  and  be- 
yond. The  appellant  charges  in  hli  bill  that 
If  It  Is  so  permitted  to  lay  Its  tracks,  then 
will  be  no  sufficient  room  on  Union  avenue 
on  either  side  of  the  tracks  for  vehldes  to 
pass,  or  to  stand  along  tbe  curb  line  of  the 
adjoining  property,  and  that  the  consequence 
will  be  that  tbe  appellee  will  be  allowed  to 
appropriate  the  street  to  fts  own  use,  without 
paying  any  compenaatlon  whatever  to  tbe 
aroellant,  who  la  the  owner  of  one-half  of 


the  street  In  front  of  his  proper^;  and.  fnr- 
tbermoK,  that  tbe  value  of  his  real  eatate 
bordertaig  on  the  street  will  thereby  be  steat- 
ly  depreciated.  The  prayer  of  tbe  bin  la 
that  tlie  appdlee  may  be  enjtrined  from  plae- 
Ing  any  "track,  pole,  or  wire  upon  any  por- 
tion of  Union  avoiae  Indnded  In  the  linea" 
of  the  property  of  tbe  appellant  and  that  be 
may  have  such  other  relief  as  Us  case  may 
require.  The  appdlee  answered,  and  evi- 
dence was  taken.  The  proof  shows  that,  if 
a  doable  track  Is  put  upon  tbe  street,  the 
space  left  vrlU  not  be  snffident  to  allow 
vehicles  to  pass  or  stand  between  the  tracks 
and  tbe  curb  lines.  There  Is  some  oonfllct 
as  to  tbe  effect  npon  tbe  value  of  property 
borderbig  along  die  avenne,  but  tb«e  Is  a 
preponderance  of  opinion  In  favor  of  the  gen- 
eral deslrablOty  of  tbe  railway.  Tlie  qnes- 
tlon  presented  by  tbe  case,  however,  la  whefli- 
er.  If  tbe  road  be  bnUt  according  to  tbe  sys- 
tem and  plan  contemplated,  there  wfU  be 
such  an  Invasion  of  the  rights  of  tbe  appel- 
lant as  wHl  warrant  tlie  court  In  Interfering 
by  the  writ  of  Injunction.  The  Contoitton  of 
the  appdlant  la  that  even  If  It  be  conceded 
that  the  street  has  been  dedicated  and  ac- 
cepted, yet  the  laying  of  two  tracks  In  a 
street  so  narrow  as  Union  avenne  wDl  anunmt 
to  a  use  of  the  street  not  embraced  wlfUn 
tbe  rights  that  pasKd  by  the  dedlcatfon,  be- 
cause  such  a  use  will  "necessarily  deprive  tbe 
street  of  one  of  Its  most  Important  attrfbntaa," 
and  that,  this  bdng  so,  the  appellant  Is  en- 
titled to  an  Injunction,  "as  owner  of  the  re- 
versionary Interest  In  tbe  street  bed,  as  w^  as 
of  tbe  fee  In  tbe  adjoining  lots,**  In  order  **b> 
prevent  the  infringement  of  his  constltntteoal 
right  not  to  be  derived  of  his  property  wtth- 
out  due  process  of  law";  and  also  because  tlie 
contemplated  use  will  be  an  abtise  of  tbe  street 
and  a  *^nbl]c  nnlsanoe,  not  sanctioned  by  ttie 
legislature." 

The  principles  controlling  the  rights  of  aa 
abutting  owner  have  received  a  careful  ctm- 
slderatlon  by  this  conrt  In  O'Brien  v.  Rail- 
road Co.,  74  Md.  369,  22  Atl  141.  and  In  Gar- 
rett V.  Railway  Co..  79  Md.  280.  29  Aa  880. 
In  tbe  first  of  these  cases,  a  raOroad  com- 
pany, having  the  proper  legtsiatlve  authority, 
was  about  to  dig  up  one-half  of  the  street  for 
the  purpose  of  making  an  "open  cut**  for  Its 
roadway,  without  having  Qrst  made  or  ten- 
dered compensation  therefor  to  the  owners  of 
property  bordering  along  the  street  An 
abutting  owner,  having  no  reversionary  In- 
terest In  tbe  bed  of  tbe  street,  soagbt  to  ob- 
tala  an  Injunction  preventing  the  making  of 
the  open  cut,  upon  the  ground  that  the  pro- 
posed action  of  the  company  amounted  to  a 
"taking"  of  his  property  within  tbe  meaning 
of  the  fortieth  section  of  the  third  artlde  of 
the  constitution.  Tbe  open  cut  would  not 
seriously  hinder  access  to  the  abutting  prop- 
erty, but  It  would  deprive  tbe  abutting  owner 
of  the  "fall  use  of  the  street  as  It  then  ex- 
isted"; nor  would  there  be  any  Invadon  of 
or  physical  Interference  with  Us  private  prop- 
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erty.  The  court  held  there  wms  no  "taking" 
within  the  meaning  of  the  cmutltiitlon;  and 
that,  If  there  shonld  be  a  depriratloa  of  the 
fall  nae  of  the  street,  or  a  depreciation  of  the 
value  of  the  property  of  the  abutting  owner 
by  the  construction  of  the  road,  sncb  Injuries 
would  be  "of  an  Incidental  or  consequential 
nature."  The  bill,  for  these  reasons,  was 
dlamlssed.  The  next  case  (Oarrett  r.  Rail- 
way Oo-,  snpra)  went  eren  further.  There 
a  solid  abutment  le  feet  In  width.  8  feet 
high,  and  8S  feet  long  had  been  erected,  near* 
ly  In  the  center  of  flie  street,  leavl^  not 
quite  10  feet  between  Its  western  face  and  the 
property  adjoining  the  street  An  abutting 
owner  sought  to  restrain  the  eomptetlon  of 
the  abutment  and  to  reqqlre  the  company  to 
remove  so  much  as  had  then  been  built  But 
It  was  held  tiiat,  though  the  abutment  caused 
the  abutting  owner  greater  inconvenience  tn 
gaining  access  to  his  lot  than  he  encountered 
before,  yet  this  snd  the  other  Injuria  result- 
ing therefrom.  If  any,  are  "purely  Incidental 
and  consequential,"  for  which  the  remedy  of 
an  abutting  owner  Is  la  **&notber  and  a  dif- 
ferent form."  hi  view  of  tiie  principles  so 
clearly  laid  down  in  these  cases,  it  may  be 
accepted  as  the  establiihed  Isw  In  tills  state 
that  where  the  construction  of  a  railroad  Is 
authorized  by  competent  authority,  and  there 
Is  no  Invasion  of.  or  physical  Interference 
with,  ttae  property  of  an  abutting  owner,  there 
Is  no  *taklng"  witbin  tbe  meaning  of  the 
conatltntion,  and  the  remedy  by  Injunction  to 
prevent  conBequentlal  Injuries  resulting  there- 
from cannot  be  invoked. 

But  the  appellant  has  vlgorovely  contended 
that  the  structure  contemplated  win  subject 
tbe  street  to  a  new  use^  not  Included  In  any 
of  the  rights  omferred  by  tbe  dedication. 
Upon  tbls  theory  of  the  case,  however,  the 
question  will  be,  not  whether  there  are  or  wHI 
be  Incidental  or  consequential  damages  grow- 
ing out  of  the  construction  of  ttie  road,  but 
wbethar  there  will  be  sudi  a  subjection  w 
appropriation  of  tbe  reversionary  interest  of 
the  appellant  In  the  bed  of  the  street  as  will 
amount  to  a  constitutional  'taking."  By  the 
dedication  of  propnty  to  the  uses  of  a  street 
tbe  public  acquires  an  easement  of  passing 
and  repassing,  with  ail  such  incidents  as  prop- 
erly belong  thereto;  but  all  other  rights  in 
tbe  soil  remain  In  the  owner.  Any  use  not  in- 
cident to  eu^  right  of  passage  -Is  a  new  use, 
an  ad^tl«ial  servitude,  to  which  tbe  street 
cannot  be  subjected,  without  fltst  making 
proper  compensation  to  the  owner  of  the  bed 
of  tbe  street  Telegraph  Oo.  v.  Mackenzie, 
74  Md.  48,  21  AtL  600.  The  laying  of  rails  on 
a  street  and  tbe  running  of  cars  thereon  for 
tbe  accommodation  of  persouB  desiring  to  use 
tbe  street  is  not  a  new  use,  because  it  only 
a  new  mode  of  using  the  street  tat  the  pur- 
poses fOr  which  it  was  originally  taken.  Ped- 
dlcoxd  T.  Railway  Ca.  84  Md.  468.  The  tes^ 
therefore,  of  what  ia  a  new  use,  would  neem 
to  be  fotmd.  not  necessarily  In  the  nature  of 
tbe  structure,  nor  In  tbe  number  of  tta  tracks. 


but  In  tbe  use  Hsdf  ^whether  It  Is  promotive 
of  tbe  objects  and  purposes  for  whldi  the- 
easement  In  the  public  was  acquired.  TbO' 
municipal  autboritles  of  the  city  of  Baltbncm 
have  bad  committed  to  them  the  power  to* 
regulate  the  use  of  ttie  streeta,  and  that  pow- 
er Is  a  trust  of  which  tbey  cannot  devest  Oiem- 
selves.  The  *i)rlniary  use  of  the  streets  la 
not  by  any  means  that  of  fnmlshing  tracks 
for  street  railways,"  and  Iberefore  tbe  mu- 
nicipal autboritles  cannot  grant  to  railway 
companies  such  privileges  as  will  obstruct  tbe 
gen^nl  public  In  the  proper  use  of  its  high- 
ways, but  must  exercise  the  power  vested  In 
tttem;  so  that  tbe  benefldal  eidoyment  of 
the  streets  by  tbe  public  la  tbe  ordinary  anft 
usnsl  modes  of  passage  thereon  sball  not  be 
defeated  or  seriously  impaired.  Lake  Roland 
Bl.  Ry.  Co.  V.  City  of  Baltimore,  T7  IM.  384, 
26  Atl.  610.  In  CarU  V.  RaOway  Co..  28  Minn. 
S75,  iO  N.  W.  207.  the  company  constructed 
its  track  i^on  an  all^  under  the  authority 
of  an  ordinance  of  tbe  city.  It  connected 
two  lines  of  railroad,  and  was  maintained  and 
operated  by  horses  for  the  transfer  of  freight 
cars  from  one  railroad  to  the  other.  It  did 
not  receive  or  deliver  freight  at  any  point  on 
ttie  alley,  nor  did  It  carry  iiassengera  The 
(»urt  held  that  to  be  a  new  use,  and  said  that 
It  was  evident  from  the  tacts  that  the  road 
was  "not  located  on  the  street  because  Ita 
bustaieBs  Is  to  be  derived  from  tbe  street. 
*  *  *  Tbe  public  travel  on  tbe  alley  de- 
rives no  aid  or  advantage  from  its  location 
there,  but  Is  and  must  be  more  or  less  impeded 
thereby.  The  construction  of  the  track  on 
the  street  cannot,  therefore,  be  said  to  be  In 
aid  of  the  public  travel  for  which  streets  are 
created,  any  more  than  It  would  be  if  It  was 
part  of  a  continuous  line  of  railroad  runnlnK 
through  the  city."  So,  In  Bri^  r.  Railroad 
Co..  79  Me.  867.  10  Aa  48,  It  was  said:  *«ir 
tbe  railroad  company  exclusively  occupy  tbe 
land,  shut  off  tbe  street  from  it,  derive  it  of 
tts  chsracter  of  becoming  the  easement  of  a 
street,  use  It  not  for  street  traffic,  but  for 
what  Is  known  as  rallraad  traffic,  tbe  compa- 
ny may,  perhaps,  be  said  to  make  a  new  and 
different  use  of  tbe  land.**  In  holding  there 
was  not  a  new  use  under  the  facts  of  the 
case,  the  court  also  said:  'TThe  defendant  Is 
using  the  land  as  a  street  Its  railroad  Is  a 
street  railroad.  Its  cars  are  used  by  Ibose 
who  wMi  to  pass  from  place  to  place  on  the 
street  A  change  In  the  moti»  Is  not  a  change 
In  the  use."  Di  onr  case  at  Hodges  v.  Rail- 
way Oa,  68  Md.  mO,  this  court  said  that  tbe 
right  to  use  ttie  street  for  a  horse  railway 
"la  not  based  on  tiie  ground  of  public  conven- 
ience or  public  necessity,  but  upon  the  ground 
that  such  use  Is  neither  inconsistent  wltii, 
nor  does  It  in  any  manner  supersede,  tbe  or- 
dtaiory  uses  for  which  the  street  was  dedi- 
cated as  a  highway;  that  the  easement  there- 
by acquired  was  the  right  to  use  tbe  streeta 
of  a  dty,  not  only  according  to  the  then  ex- 
isting modes  of  travel  and  transp(fftatlon,  bat. 
all  such  other  modes  as  may  arise  In  the  or 
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atnaxy  course  of  ImproTemeat"  Hw  court 
also  said  that  tbe  Iron  rails,  alflioqgh  laid  on 
the  bed  ot  the  street,  do  not  materially  inter- 
ten  witta  or  obstnict  other  modes  of  travel 
and  transportation.  On  the  contrary,  the  rail- 
way In  Itself  otters  a  quick  and  rapid  transit 
from  one  part  of  the  city  to  another,  tlnif 
affording  greater  adTantagec  and  facilities  In 
the  use  of  a  street  as  a  public  highway." 
Here  the  ai^ellee,  having  obtained  full  legla- 
latlve  authority,  proposes  to  lay  two  trails 
In  the  bed  of  Union  avenue,  with  poles  and 
wires  to  supiMy  tlw  electricity.  Union  av*- 
aue  Is  40  feet  wide,  and  in  places  Qiert  wOl 
not  be  room  enough  for  vehldes  to  pass  w 
stand  hi  the  space  between  the  tracks  and 
the  line  of  the  street  Bat  the  street  will  not 
thereby  be  destroyed  or  seriously  Impaired 
tot  the  ordinary  uses  of  the  public.  Car- 
riages, wag<MU»  and  other  vehicles  can  al- 
ways pass;  unlw  tlie  railway  c<Mapany  bloeks 
the  street  by  permJttiDg  two  of  Its  cars,  oa 
difCerent  tracks,  to  remain  stationary,  aad 
side  by  side;  and  this  It  has  no  right  to  do  for 
an  unreasonable  length  of  time.  The  proof 
shows  that  the  weight  ot  opinion  among  the 
property  holders  along  the  street  is  that  the 
advantages  of  better  and  quicker  transit  out- 
weigh any  Inconvenience  that  may  result 
from  the  construction  and  operation  of  the 
road,  and  that  the  presence  of  the  road  with 
Its  two  tracks  will  cause  an  increase  In  the 
value  of  the  abutting  property.  It  is  difficult, 
under  these  circumstances,  to  luderstand  bow 
the  construction  of  the  two  tracks,  with  nec- 
essary poles  and  wires,  and  the  running  upon 
them  cars  propelled  by  electricity,  can  be  re- 
garded as  burdening  the  street  with  a  new 
servitude.  The  rights  of  persons  passing 
along  it  on  foot,  or  with  horses,  or  In  vehi- 
cles will  be  the  same  as  before.  Cars  cannot 
he  permitted  to  stand  on  the  tracks  in  sudb 
manner  as  to  prevent  carriages  and  cans 
from  passing.  It  will  not  be  Impossible  tot 
v^cles  to  be  k^t  standing  at  the  curb  as 
long  as  may  be  reasonable  for  the  purpose  of 
unloading  or  loading  their  burdens  or  for  dis- 
charging passengers.  There  may  be  some  In- 
cwrenlenoe  at  times,  but  net  greater  than 
often  occurs  in  crowded  thoroughfares.  As 
was  said  In  Hodges  t.  Ballway  Co.,  supra: 
"It  must  happen,  in  the  very  nature  of  things, 
that  streets  will  be  used  for  legitimate  pur- 
poses whld)  may  be  to  some  extent  an  an- 
noyance to  persons  living  upon  them;  but 
this  is  incident  to  all  city  property,  and  for 
which  there  Is  no  legal  remedy."  And  It  must 
also  be  borne  In  mind  that  the  relief  asked 
for  In  this  case  cannot  be  granted,  whatever 
may  be  the  incidental  or  consequential  dam- 
ages, tulesB  the  use  proposed  by  the  appellee 
Is  a  "new  use,"  the  imposition  of  which  upon 
the  street  would  amount  to  a  "taking"  of  the 
appellant's  reversionary  Interest  in  the  bed 
ot  the  street  We  will  conclude  this  opinion 
with  quoting  from  Bafferty  v.  Traction  Co., 
147  Pa.  St  S82,  23  AtL  888,  in  whk;h  similar 
questions  were  discussed:  "It  Is  claimed,** 


•aid  the  court;  "that  thdr  right  «r  bee  aeoew 
to  their  property  along  High  street  la  inter- 
fered with,  because  rdiides  cannot  stand 
between  the  railway  tracks  and  ttie  ciirtaioc 
without  Interfering  with  the  cam.   Bnt  the 
right  of  the  proper^  owner  In  this  respect  is 
not  at  all  changed.  He  has  the  same  tigbt 
after  the  tracks  are  laid,  and  the  can  are 
running,  that  he  had  b^re.  It  Is  a  rt^t 
whtdi  must  be  exercised  In  reason,  wbeth^ 
there  are  ears  nuulng  or  not  In  no  dKcam- 
.  stances  does  it  confer  the  privUege  of  obstrac- 
\  Uon  by  nnreaaonable  exerdsa  Bnt  tbe  rea- 
senaUe  exercise  of  the  right  gives  no  right 
i  to  the  street-car  companies  to  arrest  tt.  If 
I  at  any  time  the  owner  has  occaskra  tor  the 
I  presence  of  vehldes  in  tnoat  of  his  pn^erty 
j  on  the  street  to  take  away  or  d^ver  persoat 
I  or  goods,  he  may  exercise  that  right  for  bb^ 
!  reasonable  time  as  is  neoessary  for  hie  pur> 
poses;  and  i^  In  soch  exercise  of  the  right 
I  the  passage  of  street  can  Is  Impeded,  tlie 

street  cars  must  wait" 
I    As  to  the  other  point  raised  by  the  appei- 
laat.  It  is  sitfOcleat  to  say  that  this  ooan 
has  more  than  onoe  held  that  tbe  coBStmctlon 
I  of  the  rsllroad,  being  anthorlaed  by  compe- 
tent authority,  cannot  be  treated  aa  a  pnUk 
I  nuisance.   O'Brien  v.  Balhrosd  Ob,  voffn: 
Garrett  r.  Ballway  Co.,  supra.   If  tbe  app^ 
lant  has  received  or  shall  receive  injuries  In- 
cident to  the  oonstructloa  sad  tqieratioa  of 
the  road,  the  provisions  ot  section  160  of  arti- 
cle 23  of  the  Code  of  PiAUc  G^eral  Laws 
provide  a  remedy.  The  appellee  corptHFattoa 
!  was  created  under  tbe  general  provWoaa  of 
the  Cede.  By  the  act  of  1808  (chapter  380) 
its  name  was  changed,  and  new  powers  gives 
It   It  is  subject  to  ths  provisions  of  the  gen- 
i  eral  incorporation  law  of  tbe  state,  and  liable, 
under  the  IQOth  section,  for  all  lajnrles  done 
to  private  persons  by  reason  of  tike  location 
of  its  road.   For  the  reasons  WESlgned,  the  de- 
cne  must  ba  afflrmed.  Decree  afflraieL 


BROOKFIELD  ▼.  SHABF& 
(Court  of  Appeals  of  Uatyland.  Dec  20,  ISBS^ 
Rbositir— Sals  or  AiTAcaBD  PRorsBTT— IdBO 

— RePOST— EXCBPTIOltB. 

1.  Where  s  recsiver  sells  property  nptm  whkft 
sttachmeBts  have  becai  levied  betote  H  paamJ 
into  his  hands,  the  parchaser  Is  entitled  to 
have  the  Heos  removea,  before  h*  can  be  com- 
pelled to  comply  with  an  order  ratifying  the 
aale  to  htaa. 

2.  The  puTchsser'B  exception  to  a  recrivw't 
report  of  sale,  oa  the  groond  that  there  an 
prior  Hens  on  Uie  pnnierty  In  favor  of  attaching 
creditors,  is  ptoperv  orerrnled,  where  the 
court  has  ordered  the  zseslvar  to  settle  ssek 
lienL 

3.  Where  a  receiver  has  sold  property  de- 
scribed as  a  leasehold  estate  and  mannfactnring 
plHBt  thereon,  the  purehaser  csaoot  except  te 
the  report  of  aale  on  the  gieaad  that  the  lensit 
have  eajoined  the  revioval  of  the  plant  elai» 
In^  it  as  a  fixture,  where  he  had  foil  knowledge 
of  th«  1«ase  and  its  provtslonB. 

4.  Where  ne  porchases  a  lessehidd  sstsle  at 
rec^ver's  sale,  and  the  lease  is  of  rsosid,  be 
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Trin  be  fadd  to  ban  perelmMd  widi  full  kaowl- 
edse  of  its  proTiiions,  M  anck  record  is  iiotk* 
to  the  world. 

6.  The  purchaaer  of  property  from  a  reeelrer 
canoot  except  to  the  report  of  mi*  on  the 
eround  that  the  prepei^  has  depredated  la 
value  since  the  sale  to  hiiB.  where  the  dday 
in  having  the  report  ratifled  has  been  caused 
br  his  own  acts. 

Appeal  from  drcalt  court,  Baltimore  coun- 
ty; N.  Charles  Bark^  Judge. 

WUIIam  ^oobfl^  appeals  from  u  order 
orermllng  his  ezcepttons  to  a  r^Hnt  of  sale  by 
Geoi^  M.  Sbafp^  receiver,  Afllrmed. 

Argued  before  McSHBBBY,  C.  J.,  and  BRY- 
AN, BHISOOB.  BOYD,  BOBERm  PAGE, 
PEARCE,  and  FOWLEB,  TJ. 

Han?  M.  Caabaugh  and  George  B.  Galther, 
Jr.,  for  appellant  Machsirt  A.  UbIUb,  for  ap- 
pellee. 

F0Wl4ER,J.  Appropitete  proceedings  wer« 
bad  hi  tbe  dmit  conrt  for  Batttmoce  ooontj, 
wUcb  resoltod  in  the  apfpolntmcoit  of  a  re- 
cftiyer,  and  a  decree  for  the  sale  by  htm  of 
the  dwttels  and  leasehold  estate  of  the  Baltt 
more  GlaathManufnetnElng  Oompany.  Hav- 
ing failed  to  aril  at  pobUc  sale,  the  reoelTer 
so  reported  to  the  ooKrt,  and  was  authovlaed 
to  sell  to  the  appellant,  at  prfmto  sale,  the 
leasehold  estate,  plant,  and  all  the  property 
mentioned  Im  a  catatogoe -whtefa  was  flled  with 
the  report,  and  foraied  part  of,  or  was  an- 
nexed tav  the  oOer  to  puichase  made  by  the 
aiwellaat,  whkih  oOer  was  reported  to  the 
court  Cor  acceptance.  However,  before  this 
private  sale  so  made  to  the  appellant  had 
been  finally  ratified,  he  filed  an  ezceptloa 
thereto  on  the  gioimd  that  two  atta<dimento 
liad  "been  levied  upon  the  aaid  property  before 
it  went  Into  recelver'a  hands,  thus  creating  a 
prior  Uen.  But  tt  ts  evident  from  the  pro- 
ceedings that  the  ooort  below  bad  ordered  Its 
receiver  to  wetOtt  with  the  attaching  creditors. 
Of  course,  there  can  be  no  dovbt  that  the  sp- 
pellaut  Is  ea titled  to  have  these  attachment 
liens  removed  before  he  can  be  compelled  to 
comply  with  the  order  ratifying  the  sale  to 
him,  bat  It  is  equally  clear  that  the  comt 
below  ratifled  the  sale  npon  the  theory  that 
the  attachment  dalms  either  had  bem  or 
would  be  paid  by  the  receiver.  Borne  foar 
months  titer  flling  the  foregoing  exception, 
the  appellant  filed  two  other  exceptions: 
First,  beeasse  sinee  the  sale  reported  to  have 
been  made  to  him  a  bill  for  an  Injunction  had 
been  filed  in  the  drciitt  court  for  Baltimore 
county  by  the  South  Baltimore  Company  to 
e&joln  the  said  receiver,  the  glass  company, 
and  the  appellant  from  removing  a  large  por- 
tion of  the  property  reported  as  sold,  on  the 
ground  that  said  property  "Is  in  the  nature 
of  fixtures  erected  on  the  land,"  and  that, 
thereHore,  no  dear  anid  absolnto  right  of  prop- 
erty exists  in  the  receiver;  and,  second, 
because,  owing  to  the  great  lapse  of  thne 
since  the  reporting  of  the  sale,  the  property 
has  greatly  depreciated  in  value.  Bat  the 
court  below  orerroled  all  the  exoeptloDs,  and  | 
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ratifled  the  sale  by  its  order  of  the  28th  of 
March,  1898. 

We  are  all  of  opinion  this  order  most  be 
affirmed.  In  the  flnt  place,  it  should  be  ob- 
■erved  that  there  Ls  nothing  before  ns  on  this 
appeal  Involving  the  question  as  to  whether 
the  Injunction  on  which  the  exception  la  based 
should  be  made  perpetual  or  dissolved.  The 
appellant,  being  a  nonresident,  never  appeared 
to  the  injunction  salt,  but  was  summoned  by 
publication;  and,  having  failed  to  appear  and 
answer,  a  decree  pro  confesso  was  taken 
against  him  In  that  suit  It  would  seem, 
however,  that  the  exception  we  are  now  con- 
sidering Is  based  upon  the  assumption  that 
the  Injunction  will  be  maintained,  and  that, 
therefore,  the  appellant  will  not  be  allowed  to 
remove  the  property  in  question.  But,  If  this 
supposition  be  correct,— which  we  by  no 
means  decide,— this  Is  not  a  case  wbere  it  is 
even  alleged  that  thb  receiver  made  any  un- 
true representations  by  which  the  sale  was 
promoted,  bat  the  complaint  of  the  appellant 
Is  that  althoui^  he  purchased  the  property 
"as  described  In  attoched  catalogae."  and  It 
la  there  described  as  'leasehold,"  he  oui^t  to 
have  an  absolvte  title.  Of  course.  It  requires 
no  authority  to  show  that  such  a  coatentlon 
cannot  be  entertained.  He  had  full  notice  of 
the  lease  which  created  Uie  leaseluM  interest 
he  purchased,  and  he  took,  therefore,  sobject 
to  tto  provlslMUk  If,  as  matter  of  law,  the 
lessor,  the  South  Baltimore  OcMnpany,  has 
power,  under  the  lease,  to  prevent  the  re- 
moval of  the  chatty  or  s<»ne  of  them,  the 
appellant  mnat  be  token  to  liave  purchased 
with  that  knowledge;  for  the  lease  was  of 
record,  and  notice  to  all  the  world.  But  there 
la  no  attempt  to  prove  that  the  appellant  be- 
lieved, or  had  any  veasMi  to  believe,  or  that 
he  was  informed  by  the  receiver,  that  he  had 
a  rli^t  to  remove  the  chattels  whldi  are 
claimed  In  the  Injunctlan  suit  to  be  fixed  to 
the  freehold. 

The  remaining  exception  rests  upon  the  alle- 
gation that  the  property  parohased  has  great- 
ly depredaiad  In  value.  But  there  Is  no 
proof  ot  It.  And,  If  tiiwe  were,  It  would 
hardly  lie  la  the  mouth  M  the  appellant  to 
rely  upon  depreciation  caosed  by  delay  aris- 
ing, as  appears,  fr«n  the  interposition  of  his 
exceptions,  and  his  failure  to  appear  to  the 
Injunction  salt   Order  afflrai^,  with  costs. 


MEYER  V.  HENDERSON  et  al. 
(Court  ot  Appeahi  of  Maryland.  Dec.  20, 1888L) 
Wills  —  Catbat—  Jt;Ri«nioTtoir  —  VaUiittj-'AX^ 

PEAL— PaRTT. 

1.  Pending  the  trial  of  an  Issue  in  a  will  coq- 
test  directed  by  the  orphans'  court  to  be  tried 
in  the  conrt  of  common  pleas,  Inrolriag  the 
right  of  the  caveator  to  contest  the  will,  the 
oTpbaoe'  court  cannot  grant  new  Issues  involv- 
ing the  validity  of  the  will,  and  direct  them  to 
he  tried  by  tne  common  pleas,  and  hence  a 
Judgment  revoking  probate  of  a  will  based  oA 
a  verdict  oa  the  lattn'  issues  la  Invalid. 
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2.  Under  Code,  art  6.  I  58,  aathoiiifaiv  «k 

appeal  fiom  a  jodgment  of  the  orpbaDs'  court 
hy  the  party  deemmg  himself  agETieved  there- 
by, a  legatee  intereeted  in  sustalolng  the  va- 
lidity of  a  win  may  appeal  from  a  Jodgmeut 
reToking  ita  prob&te,  though  he  la  not  a  party  to 
the  record. 

Appeal  from  orphans'  court  of  Baltlnuwe 
tAty;  Rllej  B.  Wright,  J.  Henry  Maas,  and 
Gharles  F.  RIehl,  Judges. 

Oareat  by  William  G.  Henderson  and  oth- 
ers against  the  will  of  Frederick  0.  Meyer, 
deceased.  There  was  an  order  reroklng  the 
probate  of  the  will,  and  declaring  it  to  be 
BQll  and  Toid,  and  Catherine  A.  Heyer,  a 
legatee  nnder  the  will,  appeals.  Berersed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRYAN.  BRISCOE,  BOTD,  PAOB,  POW- 
LBB,  PEAROXD.  and  BOBERT8,  JJ. 

Marbuiy  ft  Bowdoin  and  J.  8.  M.  Lemmon, 
tm  appelant.  Thomaa  B.  Clraidlnen,  for  ap- 
pflUeea. 

BRISCOB,  J.  On  the  17th  of  January. 
1883.  the  wUl  of  Frederick  O.  Meyer  waa  ad- 
mitted to  probate,  without  contest,  by  the 
orphans'  court  of  Baltlmwe  d^.  At  that 
time  the  three  subscribing  witnesses  thereto 
made  affldarlt  that  they  saw  die  testator 
sign  the  will,  and  that  they  subscribed  their 
names  as  witnesses  In  his  presence.  Letters 
of  administration  c.  L  a.  were  granted  to 
Messrs.  Meyer,  Weeks,  and  Hnghea.  On  No- 
vember 80,  ISW,  the  appellee  Hraderaon  filed 
a  caveat  to  the  will,  alleging  that  he  was  the 
son  of  a  deceased  alster  of  the  testator,  and 
charging  that  "at  Ibe  time  of  the  making  at 
the  paper  writing  said  Meyer  was  not  of 
sound  and  disposing  mind,  memory,  and  un> 
dentandlng,  and  was  not  capaMe  of  execut- 
ing a  valid  deed  or  contract;  that  he  was  not 
aware  of  the  contents  and  effect  of  said  pa- 
per writing,  and  did  not  execute  tt  as  and 
for  his  laat  will  and  testament;  that  he  was 
Induced  to  execute  It  by  undue  influence  ex- 
ercised upon  and  against  him;  that  said  pa- 
per writing  was  procured  by  fraud,  and  Is 
not  In  fact,  the  laat  will  and  testament  of 
Frederick  C.  Meyer."  The  petition  also  con- 
tained averments  as  to  the  parties  interested 
In  the  estate,  and  prayed  for  citations  against 
them.  The  surviving  administrators  eta. 
Messrs.  Weeks  and  Hughes  answered  the  pe- 
tition, and  denied  the  aUegations  of  undue 
Influence,  want  of  mental  capacity,  and  that 
the  testator  "was  not  aware  of  the  contents 
and  effect  of  said  paper  writing,  and  did  not 
ucecute  the  same  as  and  for  hla  last  will  and 
testament,  but,  on  the  contrary,  they  aver 
that  •  •  •  Meyer  •  •  •  wag  aware  of 
the  contents  and  efTect  of  the  paper  writing, 
and  did  execute  the  same  as  and  for  his  last 
wUl."  They  also  denied  that  Henderson 
was  mttUed  under  the  circumstances  to  any 
part  of  the  estate  of  Meyer.  The  appellant, 
Catherine  Meyer,  filed  an  answer,  relying 
i^on  that  of  the  administrators.  Snbae- 
qoently  Henderson  proposed  iasuea  embody- 


ing the  aU^tttm  of  bis  careat,  and  on  Jnne 
24.  1897,  he  filed  a  petition  proposing  tbe  fol- 
lowing as  a  preliminary  issue:  "What  rela- 
tion, if  any,  was  the  late  Frederick  G.  Meyer 
to  Wm.  O.  Henderson,  the  caveator  In  this 
case?"  On  July  14,  1887,  the  orphans*  couri 
directed  issues  pertaining  to  the  relationship 
of  Henderson  and  other  parties  to  the  testa- 
tor, Meyo*,  to  be  sent  to  the  court  of  conuno£ 
pleas  for  triaL  Subsequently,  on  May  7. 
1896,  an  agreement  was  filed  in  the  orphans' 
court,  signed  by  the  solicitors  for  Hender- 
son and  Hughes  and  others,  which  provided 
that:  'Ibe  following  issues  shall  be  frameil 
by  the  orphans'  court  In  the  case  of  William 
O.  Henderson  vs.  Adrian  Hughes  and  Thorn 
as  C.  Weeks,  TVustees,  etc,  and  shall  be  b; 
It  sent  to  and  filed  in  the  court  of  comnaoc 
pleas  of  Baltimore  dty.  In  the  suit  now 
pending  in  addition  to  the  Issues  now  In  the 
case:  (a>  Did  the  late  Frederick  C  Meyer 
execute  the  paper  writing  dated  the  lOOi  day 
of  September,  1888,  as  and  for  hia  last  will 
and  testament,  in  accordance  with  the  forms 
and  requirements  of  the  law  of  the  state  of 
Maryland?  (b)  Waa  the  late  Frederick  C. 
Meyer,  on  tbe  10th  day  of  September,  18SS. 
aware  of  the  cwtrats  and  effect  of  the  paper 
writing  of  that  date,  alleged  and  purporting 
to  be  Us  hut  wlU  and  testament?  (c)  Was 
the  late  Frederl(4^  0.  Meyer,  on  tbe  lOtli  day 
of  September,  1888,  of  soond  and  dlqtosing 
mind,  memory,  and  understanding,  and  capa- 
ble of  raecuting  a  valid  deed  or  ctmtract? 
(d)  Was  the  late  Frederick  a  Meyw  Indneed 
to  execute  tbe  papor  writing  dated  the  10th 
day  of  S^tMuber,  1888,  alleged  and  pur- 
Iiorting  to  be  his  laat  will  and  teatament,  by 
fraud?  (e)  Was  the  Ute  Frederick  C  Mey- 
er Induced  to  execute  the  paper  writing 
dated  the  10th  day  of  September.  1888,  al- 
leged and  purporting  to  be  his  last  wlU  and 
testament,  by  undue  lnflu«ice7'  The  or- 
phans* court,  without  the  knowledge  or  con- 
sent of  the  appellant,  passed  an  order  on 
May  9,  1888,  directing  that  tbe  IssueB  so 
agreed  upon  "be  added  to  those  heretofore 
sent  by  this  court  to  the  court  of  commoc 
pleas  for  trial  upon  the  caveat  of  William  G. 
Henderson  In  the  first-entitled  cause,  to  be 
tried  by  a  jury  in  the  said  court  witli  the 
original  Issues  and  parties,  but  separatdy 
from  either  of  tbe  oth^  causes  or  Isaaes. 
and  In  no  way  connected  with  or  dependent 
upon  either  of  them."  Now,  It  appears  from 
tbe  record  of  the  trial  of  these  Issues  return- 
ed by  the  coturt  of  common  pleas  to  the 
orphans*  court,  that  "trial  was  had  upon  is- 
sue (a)  and  the  jury  rendered  a  verdict  in 
favor  of  the  plaintiff,  and  In  answer  to  tbi< 
luue  say  'No.* "  And  It  also  appears  that 
thla  verdict  was  so  rradered  because  the  evi- 
dence adduced  before  tbe  jury  waa  to  the 
effect  that  two  ot  the  witnesses  to  the  vrlll 
did  not  sign  thdr  names  in  tbe  ivesence  of 
the  testator.  And  upon  the  receipt  of  tbe 
record  of  the  trial  the  orphan^  eoort,  on 
liar  ar,  UeS,  passed  an  order  revoking  pro 
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tiate  of  the  will  of  F.  0.  Mejer,  and  declar- 
ing; the  same  to  be  ntill.  From  that  order, 
Catherine  Meyer,  a  legatee  under  the  wlU, 
has  appealed. 

It  appears,  then,  that  while  there  was  a 
subsistinff  order  of  the  orphans*  court  direct- 
ing an  Issue  to  be  tried  at  law  concemlng 
the  rdatlottsblp  of  Henderson,  the  caveator, 
to  the  testator,  and  which  Involved  hfs  right 
to  file  any  caveat  at  all.  new  Issues  concern- 
ing other  matters  were  granted,  and  that 
upon  the  trial  of  one  of  them  the  verdict  was 
against  the  formal  execation  of  the  will,  and 
the  probate  th««of  was  revoked.  This  was 
clearly  erroneous.  In  view  of  the  decision  of 
this  court  In  Reilly  v,  Dougherty,  60  Md. 
278.  and  In.  Richardson  v.  Smith,  80  Md.  97, 
80  AtL  670,  where  It  Is  held  that  no  Issues 
respecting  the  validity  of  a  will  should  be 
transmitted  for  trial  until  the  right  of  the 
I>etitioner  to  maintain  the  suit  is  established, 
and  that,  if  this  right  Is  denied,  and  an  Is- 
sue asked  for  concerning  It,  such  Issue  Is  a 
preliminary  one  to  be  first  tried.  So  It  is 
quite  clear,  we  think,  that  It  was  error  to  re- 
voke the  probate  of  the  will.  In  this  case, 
vpoa  the  retnm  ot  the  verdict  on  an  Issue 
which  could  not  have  been  tried  while  the 
Issue  as  to  the  relationship  of  the  caveator 
remained  nndlqjiosed  of.  Munnlkhuysen  v. 
MagraWt  57  Md.  191;  Brewer  t.  Barrett,  68 
Md.  687. 

The  objection  at  ttx6  appellees  that  "when 
the  certiflcate  was  s«it  from  the  court  of 
common  pleu  to  the  orphans*  court  the  lat- 
ter bad  no  discretion  w  choice,  but  was 
tMnmd  to  foDow  and  make  effective  the  find- 
ing of  the  jury,**  Is  fully  met  and  covered  by 
the  case  of  MtmnikhuysoL  v.  Magraw,  su- 
pra. While  it  is  true  that  ordinarily  the  ver- 
dict of  the  Jury  te  condusive  upcm  the  par- 
ticular fftcts  found  by  them,  but  when  the 
TWdlct  has  been  rendered,  as  In  Oils  case, 
upon  an  issue  which  should  not  have  been 
granted,  the  Judgment  revoking  probate  of 
the  win  «tered  thereon  is  Its^  invalid. 
The  origans'  court,  as  was  hdd  In  Munnlk- 
hnysen  v.  Magraw,  supra,  would  not  be 
bound  to  regard  the  verdict,  but  could  at 
once  diMwiiHi  the  petition,  notwithstanding 
the  verdict;  and,  if  Judgment  had  been  en- 
tered on  the  TOrdlct,  It  would  be  within  tiie 
power  of  the  court,  upon  proper  application, 
to  strike  out  such  Judgment 

It  is  also  said  that  the  appellant  Is  not  a 
party  to  the  proceedings,  and  cannot  appeal 
from  the  ordw  of  the  court  below.  While 
the  appellant  was  not  a  par^  of  record,  yet 
she  is  the  one  m(»t  Interested  in  sustaining 
the  validity  of  the  win,  and  is,  consequently, 
■the  party  a^riereil  by  the  order  of  the  or- 
phana*  court  impropeiiy  revoking  the  pro- 
bate. By  Code,  art  0,  I  68.  it  is  provided 
that  from  an  decrees,  orders,  deddons,  and 
Judgments  made  by  tiie  wpbans*  court  the 
party  who  may  deem  himself  aggrieved  by 
such  decree,  order,  decision,  or  Judgment  maj 
appeal  to  the  court  of  an^eala.  In  Steven- 


son V.  Schrlver,  9  GUI  and  J.  335,  It  was 
said:  "The  term  "party,*  In  this  section  of  the 
act  Is  not  used  In  a  technical  sense,  neces- 
sarily Importing  a  litigant  before  the  court, 
in  the  proceedings  In  which  the  decree  or 
order  passed,  at  the  time  of  or  antecedently 
to  its  passage,  but  may  also  mean  cme  in 
whose  lntM«Bt  the  decree  or  order  has  a  di- 
rect tendency  to  operate  Injuriously,  and 
who,  after  Its  passage,  may  appear  In  court 
and  clakn  the  privilege  of  appeal."  Cecil  v. 
Oedl,  19  Md.  72;  Dorsey  v.  Warfleld,  7  Md. 
65.  The  motion  to  dismiss  the  appeal  wlU 
be  overruled,  and  for  the  reasons  we  have 
given  the  order  of  the  orphans*  court  of  Bal- 
timore city,  dated  the  27th  of  May.  1S9S, 
will  be  reversed,  and  cause  remanded.  Or- 
der reversed,  and  cause  remanded,  with  coats 
to  the  appellant 


BUCHANAN  et  al.  v.  LLOYD  et  al. 

(Court  of  Appeals  of  Maryland.  Dec.  21,  189S.) 

Wills  —  Codicils  —  RBHAiNDBRa  —  Lboaciks  — 
Charobs  on  Land  —  C05STRUOTIVE  Notivb  — 
Lacbrs  —  Limitations  —  Affucatioh  or  Pat- 

MBNTS. 

1.  Testator  devised  (5,000  and  a  farm  to  his 
sons,  in  trnst  for  a  daughter  for  life,  vrltb  re- 
mainder to  her  children.  A  codldl  revoked 
"the  devise  to  my  daughter"  of  the  farm,  and, 
"in  lieu  thereof/'  devised  916,000  to  the  sons. 
In  trust  for  the  daughter,  to  be  paid  by  two 
of  the  sonf),  to  each  of  whom  a  farm  was  by 
the  codicil  expressly  given  out  of  which  to 
pay  his  portion  of  the  legacy.  The  codicil 
said  notiUug  about  a  remainder  for  her  chil- 
dren. However,  the  testator.  In  his  will,  re- 
peatedly used  the  names  of  his  several  daugh- 
ters In  the  representative  sense  in  referring  to 
devises  to  them  which  were  in  reality  only  to 
a  trustee  for  them  for  life,  with  remainder  to 
their  children,  fldrf,  that  the  children  of  said 
daughter  take  a  remainder  in  the  (10,000. 

2.  A  will  devised  a  farm  to  testators  sons. 
In  trust  for  a  daughter  for  Bfe,  with  remainder 
to  her  children.  A  codicil  revoked  the  devise, 
and,  in  Ueu  thereof,  devised  to  said  sons,  for 
the  use  of  the  daughter,  |16,000.  $10,000  of 
which  was  directed  to  be  paid  by  a  named 
SOD,  aud  $5,000  by  another  named  son;  and, 
'in  consideration  of  the  payment  of  $10,000" 

the  former  son,  tike  farm  was  devised  to 
hfan;  and,  'In  consideratioii'*  ot  tiie  $6,000, 
anouier  farm  was  devised  to  the  other  son. 
Held  to  make  the  legacy  a  charge  on  the  farms. 

8.  Where  a  will  and  codicil  were  duly  admit- 
ted to  probate,  and  recorded  In  the  oftce  of 
the  register  of  wills  of  the  county  in  which 
lands  tiierein  devised,  chai^d  with  the  pay- 
ment of  legacies,  were  situated,  there  Is  a  con- 
structive notice  to  subsequent  purchasers  and 
incumbrancers,  of  the  charges  on  such  lands. 

4.  Testator  ^ed  in  1834.  The  rights  of  the 
remainder-men  in  certain  legacies,  which  were 
a  charge  on  land  devised,  accrued  In  1802,  on 
the  death  of  the  life  beneficiary;  but  the  tras- 
tee  paid  them  interest  np  to  Angnst  180r>. 
None  of  the  grantees  of  said  land  claimed 
titie  under  deeds  made  20  years  prior  to  the 
commencement  of  the  present  suit,  to  enforce 
the  charge  on  the  land.  HM  not  to  show 
laches. 

5.  A  mortgagee  who  was  never  In  possession 
cannot  plead  lunltatloos  against  a  pnor  charge^ 
on  the  property,  where  such  charge  was  kept 
alive  by  the  payment  of  interest  the  mort- 
gagee m  possession. 
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e.  Where  a  legacy  of  f 15,000  was  a  chajva 
on  land  derfsed  to  trnateeii,  and  a  legacy  o( 

S,000  was  not,  and  both  aama  were  bequeathed 
trnat  for  the  aame  pereoa  for  life,  with  tha 
remainder  to  her  diildren,  a  painnent  by  the 
troatee,  on  account,  to  one  of  the  remainder- 
men, after  the  de»th  of  the  life  beneflclary, 
should  be  credited  on  the  $15,000  legacy,  to 
the  extent  of  bis  full  Rhnre  of  that  legacy,  mm 
the  most  burdensome  obligation. 

Ai^>eal  from  circuit  coart  Talbot  county.  In 
equity;  Frederick  Btump,  Judge. 

Bill  In  equity  by  Alice  Lloyd  Buchanan  and 
others  a^lnst  Edward  Lloyd  and  others. 
Prom  a  decree  for  defendants,  complainants 
appeal.  Ueversed. 

Argued  before  McBHEBRT,  a  3.,  and 
BOYD,  FOWLER,  PBABGB,  SGHICUOEBR, 
and  FAGS,  J  J. 

Olayland  MnlUkin,  for  appellants.  William 
H.  Adkliu  and  J.  Frank  Bateman,  for  appd- 
leet. 

SCHMUGKER,  J.  This  Is  an  ajipeal  from 
a  pro  forma  decree  of  the  circuit  court  for 
Talbot  county  dlamlsslns  a  bill  filed  by  tbe 
appellants,  who  are  the  children  of  Ann  Bu- 
diaoan,  and  those  daimlng  under  them,  to 
enforce  certain  rights  asserted  by  them  un- 
der the  will  of  their  grandfather,  Ex-Gor. 
Edward  Lloyd.  Got.  Lloyd  died  In  1834, 
leaving,  surriTlng  him.  a  widow  and  three 
B<ms  and  four  daughters.  By  his  will,  exe- 
cuted In  1S20,  after  making  suitable  prorl- 
slon  for  his  widow,  he  gare  certain  property 
to  each  of  his  three  sons  absohitely,  and  alao 
gave  them  other  property  in  trast  for  each 
of  hlB  four  daughters  for  life,  with  remainder 
to  her  children.  The  residue  of  the  real  e»< 
tata  was  given  to  his  son  Edward,  and  the 
residue  of  the  personalty  to  the  three  sons, 
who  were  made  the  executors  of  the  wlU. 
The  flhare  of  each  daughter  was  given  to  the 
trustees  for  and  during  her  life,  "and  no 
longer,"  and  the  remainder  therein  was,  at 
her  death,  given  directly  to  ber  children, 
without  the  Interventlra  of  tbe  trustees.  The 
property  appropriated  In  this  manner  to  the 
use  of  the  testator's  daughter  Ann  Catherine 
(afterwards  Ann  Buchanan)  and  her  children 
cmisisted  of  a  farm  called  "Davis  Farm," 
and  $5,000  In  money,  and'  certain  woodland 
contiguous  to  the  farm.  On  April  12,  1884, 
Gov.  Lloyd  made  a  codicil  to  bis  will,  of 
which  the  portions  material  to  this  contro- 
rersj  are  as  follows:  "I  hereby  revoke  all 
that  part  of  my  will  In  which  1  give  and  de- 
vise to  my  daughter  Ann  Catherine  Lloyd 
my  fann  called  "Davis  Farm,'  with  one  hun- 
dred and  &fty  acres  of  woodland  contiguous 
to  the  same;  and,  in  lien  thereof,  I  give,  de> 
vise,  and  bequeath  to  my  sons  Edward  Lloyd, 
Jaines  IJoyd,  and  Daniel  Lloyd,  and  the 
survivors  or  survivor  of  them,  In  special 
trust  for  the  use  and  benefit  of  my  daughter 
Ann  Catherine  Uoyd,  agreeably  to  the  provi- 
sions and  conditions  of  the  trust  in  said  wlU 
expreased,  the  sum  of  fifteen  thousand  dc^ 
Ian  (in  addition  to  the  sum  of  five  thousand 


doUazs  given  and  derteed  In  said  wflO,  wUch 
fifteen  thousand  dollars  I  wlU  and  direct 
shall  be  paid  as  foUows:  Ten  ttaouaaad  dol- 
lars to  be  paid  by  my  son  Daniel  Lloyd,  and 
five  thousand  dollars  to  be  paid  by  my  son 
Edward  Lloyd;  and  I  hereby  will  and  direct 
that  until  the  above  respective  suma  are  paid 
over  and  Invested  In  some  aafe  fund  for  t2ie 
use  and  benefit  of  my  said  daughter  Ann 
Catherine  Lloyd,  that  my  said  sons  Edward 
Uoyd  and  Daniel  Lloyd  shall  annually  pay- 
to  their  sister  legal  Interest  for  the  aame." 
"In  consideration  of  the  payment  of  ten  tbon- 
saud  dollars  by  my  son  Daniel  Lloyd  to  his 
sister  Ann  Catherine  Lloyd,  I  give,  devise,  and 
bequeath  to  my  son  Danid  Lloyd,  his  heirs 
and  assigns,  my  farm  called  'Davis  Farm.' 
together  with  150  acres  of  woodland  CMktign- 
ons  to  tbe  same,  which  in  my  will  is  de- 
vised to  my  daughter  Ann  Oatlierine  Uoyd." 
"In  consideration  of  my  legacies  of  five  thou- 
sand dollars  to  my  daughter  Ann  Catherine 
Lloyd,  and  five  thousand  dollars  to  my  daugh- 
ter Mary  Ellen  lioyd,  directed  by  this  oodl- 
cU  to  be  paid  by  my  aon  Edward  Uoyd  out 
of  his  part  of  my  estate,  and  for  and  in  con- 
sideration and  full  payment  to  him  of  what- 
ever sums  I  may  owe  him  at  the  time  of  my 
death,  either  on  bond,  note,  or  c^ien  account. 
I  do  hereby  give  and  devise  to  my  son  Ed- 
ward Lloyd,  his  heirs  and  assigns,  my  farm 
called  'Hopewell,'  composed  of  and  contain- 
ing all  the  land  purchased  by  me  of  Richard 
Parrotts  and  Fayette  Gibson,  except  such 
parts  as  are  devised,  as  parts  of  'Knishtly 
Farm.*  to  my  daughter  Elizabeth  Xayloe 
Winder,  and  such  parts  as  are  devised  to  my 
daughter  Sally  Scott  Lowndes,  adjoining  and 
contiguous  to  the  land  purchased  Bdward 
Uoyd  Nicholson:  provided  that,  If  the  lega- 
cies and  sums  due  by  me  (as  above  express- 
ed) to  my  son  Edward  Lloyd  amount  to  more 
than  the  sum  of  fifteen  thousand  dollars, 
then  the  excess  above  the  aum  of  fifteen  thou- 
sand dollars  shall  be  deemed  and  considered 
a  debt  due  by  me  to  my  son  Edward  Lloyd, 
and  shall  be  paid  accordingly  out  of  my  whole 
estate." 

Ann  Catherine  Uoyd  married  Franklin  Bu- 
chanan, whom  she  survived,  and  lived  nntO 
1892,-58  years  after  tbe  death  of  her  father. 
The  three  sons  of  Got.  Uoyd,  who  were 
made  trustees  under  Mb  will  for  their  sis- 
ters, died  as  follows,  to  wit:  James  M.  lo 
1847,  Edward  In  1861,  and  Daniel  in  1875. 
By  an  order  of  the  circuit  court  for  Talbot 
county,  passed  May  21.  1S63.  on  petition  of 
Ann  Buchanan,  the  appellee  Edward  Uoyd, 
a  grandson  of  Gov.  Lloyd,  was  appointed  her 
ti'ustee  in  lieu  of  his  uncle  Daniel  Uoyd, 
the  then  surviving  trustee,  who  declined  to 
further  act  as  such.  In  1847,  Daniel  Lloyd 
sold  his  Interest  in  the  Davis  farm  to  Wil- 
liam Johnson,  who,  In  1849,  sold  It  to  Dan- 
iel's brother  Edward  Uoyd,  who  thereafter 
held  both  the  Davis  and  Hopew^  farms  un- 
til his  death,  In  1861,  when  he  devised  them, 
with  much  other  valuable  property,  to  his 
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•on,  the  appellee  Edward  Lloyd,  whom  he 
made  his  execntDT  and  residuary  legatee  and 
d«Tlaee.  Both  Got.  Uoyd  and  bis  bod  Bd- 
-nrard  left  ample  personalty  to  satisfy  all 
debts  and  legacies,  but  no  part  of  the  9S,000 
left  by  the  wlU  or  tfae  $15,000  left  by  the 
codicil  In  tmst  for  Ann  Buchanan  Is  shown 
by  the  proceedings  to  have  been  Invested  for 
her  or  paid  to  her.  except  the  sum  of  $7,900. 
whidi  Edward  and  Daniel  Lloyd,  the  then 
■nrrlTing  tnuteea^  inTested  In  1SA7  In  a 
farm  called  "The  Beat,"  taking  the  deed  for 
It  in  th^  names,  as  snrrivlng  trustees  for 
Ann  Buchanan,  npcoi  the  Umltatlona  and  for 
the  niea  declared  in  her  tatbei's  will.  It 
does  not  appeu*  with  entire  certainty  from 
what  sonree  tiie  $7JiOO  Inveated  in  "The 
Best"  came,  but  the  deed  conreytug  that 
fann  to  the  tnatees  recites  the  gift  hj  Got. 
Uoyd's  win  of  the  Darls  farm  and  $6,000 
to  his  sons,  In  trust  tor  Ann  Bnobanan,  wlOi 
remainder  to  her  children,  the  revocation  by 
the  codicil  of  the  devise  of  ttie  Davis  farm, 
and  the  gift  In  lieu  thereof  of  the  $16,000 
legacy  in  trust,  and  ttien  states  that  *The 
Rest^'  had  been  purchased  **in  virtue  of  the 
last  tmst  >o  referred  [reposedll  In  them, 
and  for  the  purpose  of  investing  a  portion 
of  the  said  trust  fund."  We  therefore  think 
that  the  $7,500  so  Invested  should  be  regard- 
ed aa  having  beoi  i^tpniprlated  to  flie  $lSr 
000  legacy  given  by  the  codicil.  The  record 
shows  that  *^he  Bert**  came  Into  posseaBlon 
of  Ann  Buchanan's  children  at  her  death, 
and  was  sold  by  tfaem  at  a  handaome  pro0t 
over  Its  cost  Bdwaod  Lloyd,  the  father  of 
One  appellee,  continued  until  hta  death,  In 
1961,  to  piv  to  Ann  Bndianan  the  Interest 
on  the  $12,600  uninvested  balance  of  the 
two  legacies  ot  $15,000  and  $5,000.  After 
his  deatti,  his  son,  ttie  appellee  Edward 
Ltloyd,  to  whom  he  devised  the  Davis  and 
Hopew^  f  arma,  continued  to  pi^  Interest  <m 
the  $12,500  to  Ann  Bn<^nan  until  her  death. 
In  1892,  and  after  that  he  paid  the  Interest 
to  her  children,  until  August,  180S.  Edward 
JAayH,  the  appellee,  also  paid,  as  hereinafter 
mentioned,  to  certain  of  the  dilldren  of  Ann 
Buchanan,  on  account  of  the  prfndiial  of  the 
f  12Ji00,  sums  amountlnK  In  the  ^gregate 
to  $4.125.20l 

The  bill,  which  was  flled  on  June  80,  189T. 
ngalnst  the  appellee  Edward  Uoyd  and  his 
f^nrntees  of  Davis  and  Hopewell  farms,  asks 
for  an  accounting  by  him  In  respect  to  the 
two  legacies  of  $1(^000  and  $6,000,  and  that 
the  balanoe  ascertained  to  be  due  ttiereon 
may,  so  far  aa  it  la  due  m  the  $15/100  leg- 
acy, be  dedared  to  be  a  lien  and  charge  up- 
on the  Davis  and  mtpewell  farms.  The  ap- 
pellees, in  their  answers,  deny  the  right  of 
the  appellants  to  leUef,  and  contend  that, 
under  fb»  true  oonstmctlon  of  the  vill  and 
codicU,  neither  of  the  legacies  was  charged 
npon  ate  land,  and  further  contend  ^t  ttie 
$16,000  legacy  was  given  for  the  life  of  Mrs. 
Bnehanan  only,  and  that  her  cfaUdr«  have 
no  Interest  in  It   The  aM>dlee8,  other  than 


Edward  Lloyd,  also  set  np  the  defenses  of 
limitation  and  laches. 

The  first  question  presented  by  the  record 
la  whether  tiie  $15,000  legacy  ^ven  by  the 
codicil  was  intended  only  for  the  use  of 
Mrs.  Buchanan  for  life,  or  was  to  go  at  her 
death  to  her  cbiBdreut  In  Hie  same  manner 
that  the  $5,000  legacy  given  by  the  will 
went  and  the  Davis  farm,  In  lien  of  which 
the  $15,000  legacy  was  given,  would  have 
gone,  under  the  terms  of  the  will,  If  there 
had  t>een  no  codldL  We  think  that  the  re- 
mainder la  the  $15,000  legacy,  after  Mrs. 
Buchanan's  death,  was  Intended  to  go  to  her 
children,  and  that  the  testator.  In  tfae  part 
of  the  codicil  now  under  consideration,  when 
he  spoke  of  his  daughter  Ann,  both  In  re- 
voking the  devise  of  the  Davfs  farm,  and  In 
giving  the  $15,000  legacy  In  lieu  of  the  farm, 
used  her  name  in  a  representotlve  srase, 
and  meant  thereby  Ann  and  her  children, 
and  that  he  Intuided  merely  to  change  the 
subject-matter  of  the  provision  made  for 
them,  and  did  not  Intend  to  derive  the 
children  of  their  participation  In  such  provi- 
sion. He  repeatedly,  both  In  the  win  and 
the  codicil,  used  the  names  of  his  several 
dan^ters  in  tbia  representatlTe  sense  when 
speaking  of  the  disposlticMi  of  his  property. 
In  the  fifth  clause  of  the  win  he  refws  to 
certain  laud  aa  "herelnaftv  devised  to  my 
daughter  Mary  EUen  Lloyd":  in  the  fifth 
danse  of  the  oodicll  he  describes  othtf  land 
as  tiiat  *^rlilch  In  my  win  Is  devised  to  my 
dau^ter  Ann  Catherine";  and  to  the  sixth 
dauae  of  the  codldl  be  CTcepts  from  the 
devise  of  Hopewell  "such  parts  as  are  de- 
vised as  part  of  Knightly  farm  to  my  daugh- 
ter BIbabeth  Tayloe  Winder,  and  such  parts 
as  are  devised  to  my  daughter  Sally  Scott 
Lowndes."  when  In  tact  ntme  of  the  parcels 
of  land  BO  designated  were  devised  to  the 
daughters,  but  were  to  each  ease  devised  to 
trustees  for  the  ben^t  d  the  daughter  for 
her  life  only,  and  the  remainder  was  devised 
directly  to  her  dilldren.  Again.  In  the  tNith 
dause  of  the  wlU  he  givea  to  the  aurvivlng 
husbands  of  such  of  his  daughters  as  may 
leave  no  issue,  for  their  respective  lives,  "all 
of  the  said  property,  real  and  personal,  here- 
inbefore glvCT  to  his,  her,  or  their  deceased 
wlVM,  respectively,''  when  In  fact  no  prop- 
erty had  been  gtv«i  to  the  dau^ters,  acept 
a  fSw  chattela,  other  oian  eqnttaUe  life  es- 
tetes,  which,  of  course,  terminated  at  their 
death.  The  aurvivlng  husbands  would  have 
takm  nothing  under  this  devise  unless  the 
testator,  in  describing  the  subject-matter  of 
the  gift,  used  tfie  word  "daughters"  in  a 
representative  sense,  and  meant  thereliy 
dani^ters  and  their  chlldroL  It  Is  by  the 
use  of  the  name  <tf  Ann  Oatoerlne  la  this 
representative  B«8e  In  the  eodicfl  that  Oie 
devise  by  the  will  of  the  remainder  In  the 
Davis  farm  to  heir  children  Is  revoked. 
There  Is  no  express  reservation  of  it 

The  intention  of  the  testator  to  give  to  the 
dilldren  <tf  his  daughter  Ann  flie  remainder 
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after  her  Ufe  bi  tbe  legacy  of  $15,000  made  hy 
Uie  codicil  Is  further  evidenced  b7  the  fact  that 
he  gave  the  legacy  expressly  in  heu  of  the 
DaTls  farm,  which  had  been  by  the  will  de- 
voted to  tbe  benefit  of  Ann  and  her  children, 
and  which  constituted  tbe  main  provision 
made  for  their  support  It  Is  unreasonable 
to  suppose,  In  the  absence  of  express  pro- 
visions In  the  codicil  revoking  the  devise  of 
the  remainder  In  the  Davis  farm  to  Ann's 
children,  that  the  testator  Intended  to  deprtre 
her  children  of  the  provlsicoi  which  he  had 
made  for  them  by  his  will,  upon  terms  pre- 
cisely similar  to  that  made  for  the  children 
of  his  other  daughtws.  Tbe  will  and  the 
codicil  must  be  construed  together,  and  what 
is  plainly  given  by  the  will  is  not  to  be  re- 
voked or  wlthdravrn  by  doubtful  or  ambigu- 
ous expressions  used  In  the  codicil.  Bu- 
chanan V.  Lloyd,  M  Ud.  810»  8U,  1  AtL  MS, 
and  e  Aa  171. 

It  was  strongly  contended  by  the  counsel 
for  the  appellees  that  the  decision  of  this 
court  in  Buchanan  v.  Lloyd,  supra,  was  con- 
clusive of  the  present  case  in  their  favor, 
but  we  do  not  so  understand  that  decision. 
The  court  there  stated  at  the  beglnnhig  of 
tbe  opinion  that  the  only  question  then  pre- 
sented for  Its  consideration  wss  the  true  con- 
struction of  the  second  clause  of  tbe  codicil, 
by  which  a  legacy  of  f9,000  and  certain 
slaves  were  given  to  two  of  the  testator's 
sons  in  trust,  "agreeably  with  tbe  provisions 
of  my  said  will  (in  addition  to  tbe  $6,000  de- 
vised in  my  said  will),  *  *  *  for  the  use 
and  benefit  of  my  daughter  Elizabeth  Tayloe 
Winder."  It  was  claimed  in  that  case  that 
tbe  reference  in  the  codicil  to  the  provisions 
of  tbe  will,  and  the  legacy  therein  glren  for 
tbe  benefit  of  Mrs.  Winder  for  1116,  with  re- 
mainder to  her  children.  Indicated  an  tntea- 
tion  on  the  part  of  the  testator  to  also  glre 
to  Mrs.  Winder's  children  an  estate  in  re- 
mainder after  her  death  In  tbe  $5,000  given  In 
trust  for  her  ben^t  by  tbe  codicil,  although 
no  mention  of  tbe  children  was  made  In  the 
codicil;  but  the  court  held  that  the  terms 
of  that  clause  of  the  codicil  were  not  suf- 
ficient to  give  an  Interest  in  the  legacy  to  the 
children.  Tbey  rested  their  decision  largely 
upon  the  fact  that  to  bold  otherwise  would, 
in  the  absence  of  plain  words  expressive  of 
any  such  Intent  give  to  the  second  clause  of 
the  codicil  tbe  ^ect'of  curtailing  tbe  residu- 
ary clause  of  tbe  will  of  tbe  subject-matter 
of  its  operation.  No  sncb  difficulty  exists  in 
this  case,  for  tbe  $15,000  legacy  given  by  the 
codicil  is  not  payable  out  of  the  residue  of 
the  estate,  to  the  derogation  of  the  residuary 
legatees,  but  is  required  to  be  paid  by  the 
sons  Edward  and  Daniel,  to  each  of  whom 
a  farm  Is  at  the  same  time  expressly  given 
out  of  which  to  pay  his  portion  of  the  legacy. 
The  provisions  of  the  codicil  In  reference  to 
Mrs.  Winder  did  not,  by  revoking  any  part 
of  the  will,  deprive  her  children  of  the  devise 
made  to  them,  and  then  make  a  new  gift  in 
lieu  of  the  revoked  devise.   The  legacy  of 


$6,000  given  for  her  use  by  -the  codidl  was 
purely  an  additional  gift  to  her,  and  was  un- 
connected with  the  general  scheme  of  the 
will.  There  la  no  such  rtmllarlty  between 
the  clause  of  the  codicil  construed  In  the  case 
In  61  Md.  and  1  and  6  AtL,  and  the  portltm  of 
the  same  Instrument  now  under  consideration, 
as  to  make  of  that  case  a  ^ncedent  for  the 
determination  of  this  me. 

The  next  question  to  be  determined  Is  to 
what  extent  if  at  all,  are  the  legacies  of 
$5,000  given  by  tbe  wlU  and  $16,000  given  by 
the  codicil  to  be  treated  as  having  been  char- 
ged upon  the  Darls  and  Hopewell  farms. 
Legacies  are  primarily  payaUe  out  of  tbe  per- 
sonal estate  of  the  testator,  snd  will  not  be 
considered  charges  upon  the  real  estate  nnle^ 
tbe  Intention  of  the  testator  to  make  the 
charge  Is  either  expressly  declared  or  may 
be  fairly  inferred  from  the  wIlL  In  the  ab- 
sence of  a  positive  direction  to  charge  iegades 
upon  tbe  real  estate,  rarleus  expressions  in 
a  will  have  been  held  eufflclent  to  establish 
an  intention  to  create  tbe  charge.  In  Kemp's 
Bx'x  V.  McPherson,  7  Har.  &  J.  320,  where 
the  devise  of  the  farm  was  to  the  son,  **he 
psying  to  my  other  children  the  sums"  which 
were  giroi  to  them.  It  was  held  Uiat  the 
legacies  were  a  charge  upon  the  land  tai  the 
hands  of  either  the  devisee  or  the  purchaser 
from  him.  In  Spence  t.  Robins,  fi  GIL  A  J. 
60T,  the  real  estate  was  devised  to  the  son 
on  paying  three  dollars  per  acre  to  the  sis- 
ters. In  Luckett  v.  White,  10  OIL  &  J.  480. 
the  devise  was  to  tbe  son,  "be  paying  hb 
younger  brother  one  hundred  pounds."  In 
Ogle  T.  Tayloe,  49  Md.  175,  the  sons  to  wbran 
a  remainder  In  lands  and  persuial  property 
was  devised  were  directed  to  pay  a  legacy 
"upon  their  coming  into  possession  of  the 
property."  And  In  Crawford  v.  Severaon.  5 
GIU,  443,  the  testetor  gave  a  farm  to  each  of 
his  two  sons,  and  gave  $1,000  to  bla  daugh- 
ters, $600  of  which  was  to  be  paid  by  one 
8(m,  and  $400  by  the  other,  "on  his  attaining 
full  possession."  In  all  of  these  casea  the 
legacies  were  held  to  hare  been  charged  upon 
the  land.  Tbe  court,  In  Owens  v.  Claytor. 
66  Md.  120,  Intimate  that  the  case  of  Craw- 
ford V.  Severson.  supra,  goes  to  the  limit  of 
tbe  doctrine  Involved  in  Its  decision;  but  they 
do  not  overrule  the  case,  or  hold  It  to  have 
been  erroneously  decided. 

There  Is  nothing  In  the  will  In  the  present 
case  Indicating  that  the  testetor  Intended  the 
legacy  of  $6,000,  given  by  tbe  body  of  the 
will  in  trust  for  .Mrs.  Buchanan  and  h« 
children,  to  be  charged  upon  any  real  estate. 
We  are,  however,  of  tbe  opinion  that  tbe 
language  used  in  tbe  codlcU.  and  already 
quoted  by  us.  connecting  tbe  legacy  of  $16.- 
000  therein  directed  to  be  paid  by  the  sons 
Edward  and  Daniel  with  the  devise  to  them 
of  tbe  Davis  and  Ht^w^l  farma.  brings 
this  case  well  within  the  scope  of  those  last 
cited,  and  that  the  testetor  totended  to  charge 
the  two  farms  with  the  payment  of  the  $15,- 
000,  in  the  proportions  mentioned  by  him. 
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He  knew  that  tbla  $15,000  would  not  be  paj* 
able,  like  the  other  legacies  of  his  will,  out 
of  hia  personal  estate  by  his  executors,  and 
he  la  presumed  to  have  known  that  bis  real 
estate  was  not  liable  for  Us  payment;  and, 
when  he  directed  his  two  sons  to  pay  it,  and 
[hen,  In  express  terms,  devised  these  two 
farms  to  them  "In  consideration  of  the  pay- 
ment." it  Is  evident  that  he  was  providing 
the  means  of  making  the  payment,  and  that 
he  Intended  the  legacy  to  be  not  a  mere 
charge  upon  the  devlse«  personally,  but  a3Mo 
a  charge  npon  the  two  farms. 

Not  only  Is  the  construction  of  the  codicO 
which  holds  this  legacy  to  be  charged  upon 
the  farms  supported  by  the  language  of  that 
instrument,  but  the  scheme  of  disposing  of 
his  estate  adopted  by  the  testator.  In  which 
be  selected  real  estate  as  the  main  portion 
of  the  property  devoted  to  the  nse  of  each 
daughter  aod  her  cblldren,  makes  It  most 
natural  to  suppose  that,  when  he  revoked  the 
entire  devise  of  real  estate  which  he  bad 
made  for  Ann  and  her  children,  and  gave 
them  a  legacy  In  Uen  of  the  devise,  he  would 
afford  tbem  the  protection  of  a  charge  upon 
land  for  the  legacy,  at  least  until  It  should 
be  "invested  In  some  safe  fund."  The  will 
and  codicil  were  duly  admitted  to  probate, 
and  recorded  In  the  office  of  the  register  of 
wills  of  Talbot  county,  wbere  the  farms  lie; 
and  the  public  were  thus  given  that  constmc- 
tlve  notice  of  tbelr  contents  which  it  is  the 
purpose  of  the  registry  laws  to  effect  The 
charge  therefore  followed  the  lands  bito  the 
hands  of  the  appellees,  and  remains  a  lien 
thereon  unless  some  subsequent  event  has 
released  it,  or  estopped  the  appellants  Crom 
asserting  tbelr  claim. 

We  do  not  regard  the  defenses  of  limita- 
tions and  laches,  or  either  of  tbem,  as  ap* 
pllcable  to  this  case.  The  right  of  the  appel- 
lants, who  are  remainder-men.  to  the  posses- 
sion of  the  legacies,  did  not  accrue  until  the 
death  of  the  Ufe  tenant,  In  1892.  Bven  after 
tbelr  title  to  the  legacies  had  thus  ripened, 
the  appellee  Edward  Lloyd  continued  to  pay 
tliem  Interest,  down  to  August,  1885.  None 
of  the  appellees,  except  Edward  Lloyd,  who 
does  not  plead  limitations,  claim  title  un- 
der deeds  made  20  years  prior  to  the  Institu- 
tion of  this  suit  The  mortgage  of  the  Davis 
farm  to  the  appellee  Hardcastle,  made  in 
1801,  appears  to  have  been  a  renewal  of  a 
former  mortgage  made  in  1871,  but  he  was 
never  In  possession  of  the  land,  and  cannot 
from  the  standpoint  of  his  mortgage,  plead 
limitations  against  the  prior  lien  of  the  ap- 
pellants, which  was  kept  alive  by  the  pay- 
ment of  Interest  by  the  mortgagee  in  pos- 
session, down  to  1805.  Brown  v.  Hardcastle, 
03  Md.  488.  An  almost  unprecedented  time 
did,  indeed,  elapse  between  the  death  of  Oov. 
Lloyd  and  the  institution  of  this  suit;  bnt 
that  was  due  to  the  fact  that  the  equitable 
life  tenant  survived  the  testator  for  nearly 
60  years.  There  has  been  no  anch  delay  on 
the  part  of  the  appellants  In  assorting  their 


rights  as  to  deprive  them  of  their  title  to  re- 
lief on  the  ground  of  laches. 

It  appears  from  the  record  that  since  the 
death  of  Mrs.  Buchanan,  the  appellee  E^d- 
ward  Lloyd  has  paid  to  each  of  her  two 
daughters,  Satlle  R  Screven  and  Elissabetb 
F.  SuUlvan,  the  sum  of  $1,562.00,  being  her 
full  one-eighth  share  of  the  $12,600  then  re- 
maining due  of  the  two  legacies  of  $16,000 
and  $5,000.  and  has  also  paid  to  Ellen  B. 
Screven,  another  daughter,  $1,000  on  ac- 
count of  her  one-eighth  share  of  such  bal- 
ance. Tbese  payments  to  Mrs.  Sullivan  and 
Sallie  E.  Screven,  having  been  in  full  of 
their  shares  of  the  balance  on  the  two  lega- 
cies, miwt  be  credited  on  the  several  legacies 
In  proportion  to  the  sums  respectively  due  on 
them  at  the  time  of  the  payment;  1.  e.  three* 
fifths  on  the  $15,000  legacy,  and  two-fifths 
on  the  $6,000.  The  $1,000  paid  on  account 
to  EUeo  B.  Screven  should,  by  analogy  to  the 
rules  laid  down  for  the  appropriation  of  pay- 
ments In  Frazler  v.  Lanahan,  71  Md.  133, 
17  Atl.  840.  be  credited  on  the  $15,000  legacy 
as  the  most  burdensome  obligation,  being  a 
lien  upon  the  land,  to  the  extent  of  ber  full 
share  of  the  balance  due  thereon,  and  what 
remains  of  the  $1,000  should  be  credited  on 
the  other  legacy.  We  have  already  said  that 
the  $7,600  taivested  In  "The  Rest"  should  be 
credited  upon  the  $16,000  legacy.  The  appel- 
lants are  entitled  to  a  first  Hen  or  charge  up- 
on the  Davis  farm  to  the  extent  of  two- 
tbtrds,  and  npon  the  Hopewell  farm  to  the 
extent  of  one-third,  of  the  balance  remain- 
ing unpaid  of  the  $15,000  legacy,  with  Inter- 
est after  crediting  It  with  the  several  pay- 
ments with  which  we  have  said  that  it  is  en- 
titled to  be  credited;  and.  In  default  of  pay- 
ment of  the  balances  so  ascertained  to  re- 
main charged  npon  said  farms,  or  either 
of  them,  the  appellants  are  entitled  to  a  sale 
of  the  farm  or  farms  so  In  default  The  ap- 
pellants are  also  entitled  to  a  decree  against 
the  appellee  Edward  Uoyd  for  such  bslance 
as  shall  appear  to  be  dne  upon  the  $5,000  leg- 
acy, after  crediting  It  with  the  payments 
with  which  we  have  said  that  It  Is  entitled 
to  be  credited.  The  decree  of  the  circuit 
court  will  be  reversed,  and  the  case  remand- 
ed for  further  proceedings  In  accordance 
with  this  opinion. 


HORNBB  V.  WOODLAND. 
(Conrt  of  Appeals  of  Haryhmd.  Dec.  20, 1888.)- 

SPBOIVIO    FEKrORMAltCB— CONTRAOr — ISDSriHtTB- 

HM8— EviDEXOB. 

1.  A  written  memorandum,  signed  by  the 
vendor,  stating  that  he  will  accent  a  certain 
sum  for  a  lot  if  the  vendee  will  allow  a  third 
person  a  year  wlttiio  which  to  pay  him  a  stated 
sum,  aod  then  "deed  the  farm"  to  Borh  third 
person,  provided  he  receipt  to  the  vendor  for 
any  interest  he  hns  in  the  lot  to  which  was 
attached  a  written  acceptance  of  the  reudee. 
Is  too  indefinite  to  be  made  the  sabject  of 
specific  performanoe. 


Digitized  by 


Google 


2000 


41  ATLANTIC  BBPORTSB. 


(Md. 


2.  Testimojiy  of  the  Teade*  thmt  said  con- 
tract WB8  one  for  an  ezchanc*  ot  a  fann  and 
a  tot,  aad  that  the  fann  was  to  be  couTeyed 
to  the  third  person  named  aa  the  vendor^  ageot, 
to  whom  the  vendee  was  to  lend  Boch  snm  for 
a  rear  on  it:  that  the  third  person  waa  Intro- 
daced,  because  the  Tender  objected  to  execntins 
a  mortsage, — corroborated  b7  anch  third  per- 
son, and  denied  br  the  rendor,  vho  testified 
that  the  ftirm  was  not  mentioned  in  the  deal,— 
does  not  make  said  contract  anffldentlr  cer- 
tain to  warrant  specific  enforcement. 

Appeal  from  circuit  court  No.  2  of  Baltimore 
cHy;  Daniel  Giraud  Wright,  Judge. 

Bill  by  Albert  N.  ^mer  against  John  W. 
Woodland.  There  was  a  decree  for  d^end- 
ant,  and  plaintiff  appeals.  Affirmed. 

Argued  before  McSBSRRT,  a  J.,  and 

FowLEB,  BOYD,  pao:e;  sohbcugker, 
and  pbaboe;  jj. 

R.  B.  Tlppett  &  Bro.  and  William  Sherman 
Bansemer,  for  appelant.   Bevecly  W.  Hl»- 

ter,  for  appellee. 

SCHMUCKEB,  J.  The  appellant,  aa  plain- 
tiff, filed  a  bill  in  the  court  below  for  a  spe- 
cific performance  the  appellee  of  a  cou- 
tract  for  the  purcbaae  or  exdiang*  <tt  certain 
landa,  and  from  the  decree  dliMtlwing  his  bill 
he  took  tbim  appeaL  The  written  memoran- 
dom  of  the  contract  fn  question  ti  composed 
of  two  parts,— an  offer  to  tell,  made  by  tiie 
appellant  and  an  acceptance  of  the  offer  by 
the  appellee  The  oSer  aaft  aecoptanee  are 
aa  follows: 

"J.  W.  Woodland:  I  will  take  9^590  for 
the  Hammet  lot,  widi  the  «8t508  thereon.  If 
you  will  allow  Mr.  Qrafflin  one  year  In  whidi 
to  pay  you  91,600,  and  deed  the  farm  to  him 
or  hlB  order  when  the  91,fiOO  is  paid  yon: 
provided,  aleo,  Mr.  Grafiln  will  receipt  to  me 
for  any  Interest  he  may  have  In  the  said  lot, 
known  aa  the  *01d  Hammet  Three-Ulle  Bouae 
Property.'  8  1  05.  CSUgned]  Albert  N. 
Homer." 

"I  will  accept  tiie  above  contract  for  the 
ten-acre  lot  known  aa  the  'Hammet  House,' 
and  deeded  to  A.  N.  Homer  by  Joseph  Hal- 
stead:  provided  tbe  said  Albert  N.  Homer 
can  give  a  good  merchantable  title  for  the 
same.  Expenses  on  both  properties  adjusted 
to  day  of  transfw.  March  6tta,  ^90.  [Sign- 
ed! J-  W.  Woodland." 

The  principles  regulating  tbe  exercise  by 
courts  of  equity  of  tb^r  power  to  compel  tbe 
specific  performance  of  contracts  are  well 
settled.  Specific  performance  la  not  a  mat- 
ter of  right  In  the  litigant,  but  it  Is  one  of 
sound  Jodlcial  discretion,  controlled  estab- 
lished principles  of  equity,  and  It  will  be 
granted  or  withheld  by  tbe  court  upon  a  con- 
dderation  of  all  of  tbe  circumstances  of  eadi 
particular  case.  Tbe  contract  sought  to  be 
enforced  must  be  certain  and  definite  In  all 
of  Its  provisions,  and  fair  and  mntual  In  Its 
terms,  and  mnst  be  so  clearly  proven  as  to 
satisfy  tbe  court  that  it  constitutes  the  act- 
ual agreement  between  the  parties,  if  any 
of  these  Ingredients  are  wanting;  the  spedOs 


performance  wfll  not  be  decreed.  Gelcer  v. 
Green.  4  6111,  472;  Stoddert  v.  Bowie.  S  Md. 
18;  Deraey  t.  Wayman,  6  GHl,  SO;  Waters 
T.  Howard,  8  Gill,  X70;  Gelatim  ▼.  Slsmnnd. 
27  Md.  334;  SchwanebeA  r.  Smlfh.  77  Md. 
819,  26  Aa  409. 

Hie  written  memorandum  in  the  present 
case  Is,  when  considered  as  a  contract  de- 
fective In  sdme  of  tbe  etementa  most  essen- 
tial to  Induce  a  court  to  decree  its  perform- 
ance^ It  Is  nether  certain  nor  definite.  On 
the  contrary,  It  la  dllptlcal  and  obsctire  to 
such  a  degree  that  Its  meaning  cannot  be  cer- 
tainly ascertained  without  the  aid  of  exlrm- 
ate  evidence.  The  offer  to  sell  the  Hamme: 
lot  made  by  the  app^ant  Is  a  conditional 
one.  Its  first  condition  Is  that  tbe  appellee 
allow  Mr.  Grafflin  one  year  in  which  to  pay 
him  11,600,  and  deed  the  farm  to  him  when 
the  $1,500  Is  paid;  but  there  Is  nothing  In 
the  memorandum  to  show  what  farm  was 
Intended,  or  what,  If  any,  relation  the  91,500 
to  be  paid  In  connection  with  the  farm  bore 
to  the  $4,900  to  be  paid  for  the  Haramet  lot. 
Nor  does  It  appear  what  waa  Grafflln's  con- 
nection with  Ibe  transaction,  or  for  what  rea- 
son  or  on  whose  account  he  was  to  pay  tbe 
$1,000,  or  whether  he  was  under  any  obliga- 
tion at  all  to  make  tte  p^ment  Tbe  writ- 
ten memorandnm,  therefore,  standing  by 
ItKlf,  is  too  indefinite  and  uncertain  in  its 
provisions  to  be  property  made  the  sabjecc 
of  a  decree  for  Its  spedflc  performance  as  a 
contract 

An  attempt  was  made  to  ffU  up  tbe  gap% 
ta  tbe  memorandum,  and  remove  its  ambi- 
gidty,  by  parol  testimony;  and  tar  that  pur- 
pose tbe  appelant  tbe  appellee,  and  Graffltn 
were  all  put  upon  tbe  stand,  and  eatdi  one 
gave  his  version  of  what  tbe  contract  fn  real- 
ity waa  Exceptions  were  filed  to  some  of 
the  testimony,  but  they  were  not  passed  up- 
on by  the  court  below,  and  were  not  Insisted 
upon  at  tbe  bearing  In  this  court  It  Is  not 
aecessary  that  we  should  pass  upon  ttiem. 
for,  in  our  opinion,  the  decree  of  tbe  circuit 
court  must  be  afilrmed,  whether  tlie  excep- 
tions be  snstalned  or  overruled. 

The  appdlee,  In  his  testimony.  Insisted  that 
tbe  refd  agreement  between  tbe  parties  was 
for  an  exchange  of  the  Hammet  lot  tor  a 
farm  hi  St  BCary  county,  and  that  In  tbe 
exchange  tbe  Hammet  lot  waa  to  be  valued 
at  $4,500.  and  tbe  farm  at  $1,900,  and  that 
tbe  $3,000  difference  was  all  that  he  was  to 
pay  to  tbe  appellant  The  farm  was  to  be 
conveyed  to  Grafflin,  as  the  agent  of  tbe  ap- 
pellant, and  the  appellee  was  tben  to  lend 
Grafflin  $1,000  for  a  year,  and  be  secured  by 
a  mortgage  upon  tbe  farm.  Grafflln's  name 
was  substituted  for  that  of  tbe  appelant  as 
purchaser  of  the  farm,  because  the  latter  did 
not  wish  to  execute  a  mortgage.  Grafilin. 
who  appears  to  have  negotiated  the  transac- 
tion as  a  real-estate  broker,  fully  eotrobont- 
ed  In  his  testimony  the  version  of  the  matter 
^ven  by  tbe  appellee,  and  also  said  that  the 
appellant  knew  that  to  be  the  correct  rer- 
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lion.  Tlie  appellant,  la  bis  testimony,  stont- 
ly  denied  the  truth  of  the  appellee's  acconnt 
>t  their  agreement,  but  referred  t»  the  writ- 
tea  memorandDm  as  containing  tiie  tme  con- 
tract, although  he  made  no  attempt  to  cUrl- 
ry  the  obKnrlty  of  that  iDBtruveDt  When 
tie  was  aaked  «a  eroM-ezamlutlon  whetber 
the  farm  was  not  indndod  In  the  deal,  and 
It  what  price,  he  r^ed:  *^he  farm  was 
lot  mentltmed  la  tbe  deal.  I  kM  the  yitop- 
irty  at  94,500,  aa  per  the  agreement."  Again, 
irheD  he  was  asked  If  liie  farm  which  Is  bc- 
'erred  to  hi  tbe  apreement  was  not  intdnAad 
n  the  transaction  for  ttift  sate  of  tiie  Hamaiet 
ot,  he  repHed:  "It  was  not;  nothing  at  all 
x>  do  with  It  I  sola  the  propertr  for  fiJSOO, 
Lccordlng  to  the  agreemeot"  When  he  was 
iirther  pressed  for  some  explanation  of  the 
nentlOD  by  him  of  the  farm  and  13>e  91,500 
n  hla  own  written  offer  to  seU  the  Hammet 
ot,  he  answered  Indirectly  and  erastrtiy,  and 
iirew  no  UgtO.  vpon  ttie  atdtjec^  The  pr»- 
londerance  of  this  testlmoBy  tends  strongly 
o  support  fhe  cMtention  of  tke  appellee,  but 
ike  ^ipdlant  denies  tlw  eorreetsiesa  of  the 
Lppellee's  Twslon  of  the  coirtxact,  and  does 
lot  by  bis  MU  ascribe  any  such  meaning  to 
iie  contract,  or  aat  for  Its  pecfcwmance  In 
:hat  form.  A  noniber  of  wltBesaa  testlfled 
n  reference  to  Interrlewi  between  the  par^ 
Jes  to  the  suit  or  their  representatlTes,  after 
hB  making  of  tbe  contract,,  and  before  the 
lUng  of  the  bill;  but  this  latercourse  did  not 
;hange  the  attttade  of  the  [lartiea  towards 
^acfa  other,  «c  reconcile  their  conflicting  con- 
^ntlons  aa  te  what  waa  the  tme  contract  be<- 
iween  them.  In  Tlew  of  the  iwrtlnaclty  with 
vhlch  each  party  adhered  to  his  own  asser- 
lon  of  what  tbe  written  memorandnm  was 
ntended  to  set  forth.  It  is  doubtful  if  there 
;Ter  was  any  full  meeting  of  minds  between 
hem.  Nelthw  the  written  contract  nor  tbe 
:ontract  and  testimony  tak»i  together  pre- 
leut  a  proper  case  for  a  specific  performance. 
[?he  decree  of  clnmtt  court  ^k>.  2  wlU  be  af- 
trmed,  with  OMts. 


CARROLL  T.  HUTTON. 
Court  of  Appeals  of  Maryland.  Dec.  31, 1898.) 

fORTOAOB— POKBOLOSIJRB  —  BaLE  —  DBAORmtOX— 

TROarn— ADTBRTismyT^RATirioATioT). 

1.  The  court's  orda  pro>TldIng  for  the  mort- 
:ase  sale  of  land  aggregating  1,800  a^rea,  re- 
[Uired  it  to  be  offered  In  separate  farms,  as 
ar  as  practicable.  It  having  oeen  dlrlded  for 
□any  years  into-  5  farms.  It  contained  16 
Iwelliuss,  and  altogether  3S  buildings,  and 
vas  in  a  desirable  neighborhood.  The  trustee* 
nfitead  of  examining  the  land,  had  the  sor- 
'eynr  divide  it  into  the  5  ftirms  as  they  bud  been 
tsed,  and  Ifrnored  snggestloH  of  the  mortfiagor 
hat  an  additional  ^rm  sheold  be  laid  off,  er 
hat  tbe  whole  ehonld  be  divided  into  10  or  20 
ots.  Bttd  that,  there  being  conflict  aa  to  the 
ideqaacy  of  the  price  obtalued,  Hbt  court  Would 
'efose  to  ratify  the  sale. 

2.  As  adyertlsement  for  the  sale  of  mwt- 
raged  land  aggregating  1^00  acres,  and  divided 
nto  6  farms,  md  not  Identify  the  several  farms, 
Mc       tta  partiettlat  toeation  aor  descriptloa 


of  eaiA  one,  nor  any  of  Its  eminent  charac- 
teristics aor  contenta,  and  did  not  ^ve  the 
ehaxBcter  of  the  sale,  the  number  of  dwellingi 
and  their  condition,  nor  the  proportion  of  ar- 
able land.  It  referred  to  plats  in  the  trustee's 
ofllce,  but  did  not  set  forth  what  they  con- 
tained, and  tbe  description  of  two  ot  the  iHats 
was  not  correct  HeU  that  the  evidence  con- 
ffictlng  as  to  whether  an  adequate  price  was 
obtaiood,  tile  court  would  refuse  to  ratify  the 
sale. 

Appeal  from  circuit  court,  Baltimore  coun- 
ty. In  equity;  David  Fowler  and  N.  Chnriea 
Burke,  Judges. 

Suit  by  Celeste  M.  W.  Button  against  John 
N.  Carron.  There  was  an«order  orermllng 
exceptions  and  confirming  a  sale  under  fore- 
closure, and  defendant  api>eal8.  Rerersed. 

Argued  befbra  McSHERBT,  O.  J.,  and 
BOYD,  PBAROB,  BRYAN,  and  PAGE,  JJ. 

John  L  YeUott  and  JuUan  J.  Atexander,  for 
appellant  D.  O.  Mcintosh  and  Ferdinand  G. 
Latxebe,  fii»  aMellea. 

PAOID,  J.  This  Is  an  appeal  from  tbe  action 
of  the  court  b^ow  In  confirming  tiie  sale 
made  and  reported  by  Ferdinand  G.  Letrobe. 
attorney  named  In  a  mortgage  from  John  N. 
OarroU  and  wtts  to  Celeste  N.  W.  Hatton. 
The  mortgage,  a  copy  of  which  Is  In  the  ree> 
ord,  was  executed  on  the  29th  JaniuuTi  1896, 
by  Carroll  and  wife,  to  secure  the  paymait 
of  $25,000  and  Interest  due  on  hts  promis- 
sory notes  to  Mrs.  Button.  It  contains  a 
provtsfMi  that  In  case  of  default  In  the  pay- 
ment of  the  principal  debt  or  the  Interest 
tiiereon  at  the  times  limited,  the  entire  mort- 
gage debt  shouM  be  due  and  demandable. 
Tbe  proper^  covered  by  the  mortgage  Is  de- 
scribed as  "an  that  tract  of  land  situate  In 
Baltimore  county,  state  of  Maryland,  com- 
prising a  part  of  a  tract  of  land  called  The 
Caves/  a  part  of  'Lion's  Den,'  and  tlie  land 
called  'Gist's  Search,'  conveyed  by  Ann  C. 
Bond  to  John  Carroll  by  deed  dated,"  etc., 
"and  recorded,"  etc.  Then  follows  a  de- 
scription by  metes  and  bounds,  "containing 
one  thousand  eight  hundred  and  fifteen 
acres,  more  or  less."  There  Is  also  a  fur- 
ther descrlptimi,  by  reference  to  certain 
deeds,  and  to  the  fact  that  John  N.  Carroll 
obtained  title  to  part  of  tiie  propwty  under 
tbe  will  of  his  father,  and  to  other  parts  as 
heir  at  law  of  hUi  father,  unde,  and  broth- 
er. The  Interest  due  20th  January,  1897, 
being  overdue  and  unpaid,  on  ttie  Sth  of  the 
following  May  proceedings  tor  a  sale  of  the 
mortgaged  premises  wen  commenced.  Gen. 
Latrobe,  the  attorney  named  In  the  instru- 
ment filed  his  bond;  advertised  and  offered 
ft  for  sale  at  Towson,  on  the  6th  of  July; 
and  Mrs.  Button,  the  mortgagee,  became  the 
purchaser  at  the  sum  of  920,000.  This  sale 
was  excepted  to  the  appellant  and  on  the 
9tii  of  March  foUovring  was  set  aside  by  the 
court  wiHi  Instmctions  to  the  trustee  that 
In  making  a  resate  of  the  property,  the  mort- 
gagee m  attorney  making  llie  same  sbaU  of- 
tve  It  "tat  aerate  farms  or  farm  tracts  aa 
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tar  u  the  same  shall  be  practlcaUe,"  as 
well  as  In  Ita  eotlrety.  The  testimonr  be- 
fore the  coDrt  when  that  ruling  was  made 
Is  Incorporated  In  the  record.  Much  of  It 
goes  to  the  alleged  Inadequacy  of  the  price. 
It  was  shown  that  the  land  described  In  the 
mortgage  had  been  divided  for  farming  pur- 
poses Into  five  farms,  and  bad  been  so  used 
and  occupied  for  many  years,  and  that  on 
each  of  Uiese  farms  there  were  suitable 
dwellings,  bams,  and  other  usual  outbuild- 
ings. The  court.  In  dellvertng  its  opinion, 
said:  "The  quantity  of  land  Included  In  the 
mortgage  Is  sti^d  to  be  1,850  acres,  more 
or  less.  It  Is  located  In  one  of  the  best  and 
most  desirable  sections  of  the  county.  The 
evidence  shows  the  land  to  hare  been  divid- 
ed by  the  owner,  for  farming  purposes.  Into 
Bve  separate  and  distinct  farms,  and  that  it 
bad  been  so  occupied  and  used  for  many 
years.  Bach  of  these  separate  farm  tracts 
has  a  good  dwelling  house,  a  good  bam,  and 
the  usual  outbuildings.  On  tiie  whole  tract 
there  are  IS  dwelllog  houses,  and  altogether 
about  35  different  buildings.  The  amount 
of  insurance  upon  the  Improrements  is  919,- 
500."  To  comply  with  the  order  of  the 
court  Gen.  Latrobe,  attorney,  in  his  report 
states  that,  with  the  aid  of  a  surveyor,  he 
divided  the  property  into  five  separate  farms 
or  farm  lots,  on  such  lines  as  some  of  the 
witaesses  had  testified  the  property  had  been 
divided  Into  and  used,  and  made  full  and 
complete  plats  of  the  same.  He  then  pro- 
ceeded to  advertise  the  property,  and  on  the 
5th  day  of  April  offered  It  for  sale,  at  first 
in  five  separate  farms  or  parcels,  and  then 
in  Its  entirety,  and  again  the  mortgagee  be- 
came the  purchaser  of  the  entire  tract  for 
the  sum  of  |29,000.  The  appellant  excepted' 
to  the  sale,  and  from  the  order  of  the  court 
ovemiling  the  ^ceptlons  and  ratityiiv  the 
sale  this  appeal  was  taken. 

The  several  grounds  of  the  exception  are: 
(1)  That  the  property  was  not  advertised 
and  offered  for  sale  in  the  manner  directed 
by  the  court;  (2)  that  the  advertisement  was 
insufficient  and  improper;  (3)  that  the  sale 
was  made  at  a  great  "undervalue";  (4)  that 
the  survey  was  only  pretended,  and  not  a 
pro[>er  survey,  and  no  copies  of  the  plats 
were  made  and  distributed. 

With  reference  to  the  alleged  inadequacy 
of  the  price,  only  a  word  is  needed.  The  tes- 
timony on  that  point  is  oonflictlog.  The  wit- 
nesses on  the  part  of  the  mortgagee  range  in 
their  estimates  from  925,000  to  $30,000.  whUe 
those  of  the  mortgagor  estimate  the  property 
to  be  worth  much  more,  some  of  them  placing 
it  as  high  as  $70,000.  We  note  this  conflict 
only  because  it  has  some  bearing  on  the  iwints 
upon  which  we  rest  our  decision. 

After  a  careful  examination  of  all  the  evi- 
dence before  us.  we  are  constrained  to  the 
conviction  that  the  trustee  or  attorney  has  not 
exercised  that  degree  of  care  In  offering  the 
property  that  was  incumbent  upon  him.  The 
situation  was  this:   Aa  trustee  under  the 


mortgage  to  make  the  sale,  he  was  bound,  for 
the  proteetloa  of  the  Interests  of  all  the  pax^ 
ties  oonceraed,  to  t»lng  the  property  Into  the 
market  In  such  manner  as  to  otitain  m  tMSr 
matket  price.   This  obligation  hi  this  reject 
measured  up  to  the  standard  of  fldociaiy 
do^  resting  on  a  tmstee  under  a  decree  of 
the  coort.   Hubbard  v.  JarreU.  23  Md.  06. 
He  should  have  exercised  the  same  degree  of 
judgment  and  prudence  that  a  careful  owner 
would  exercise  in  the  sale  of  his  own  i»opertj. 
and  In  doing  that  he  would  have  fully  con- 
sidered the  best  mode  of  offering  the  property, 
not  only  as  to  whether  It  was  advisable  to 
offer  it  in  lots  or  parcels,  but  also  as  to  the 
proper  location  and  outlines  of  each  pan-H. 
Hopper  V.  Hopper.  79  Md.  40G.  29  AtL  tHL 
Oen.  Latrobe  seems  to  have  given  the  matter 
of  the  proper  division  of  the  tract  but  little 
attention.    He  assumed  that  the  order  of  the 
court  required  only  that  he  should  offer  the 
five  farms  as  they  had  been  used  and  occu- 
pied, and  that  his  whole  duty  had  been  amply 
discharged  when  he  had  ascertained  the  re- 
spective boundaries  and  so  offered  them.  Bui 
this  was  a  misconception  of  the  order.  While 
it  directed  that  he  should  offer  the  trsct  In 
separate  farms  or  farm  tracts,  yet  that  did 
not  relieve  the  trustee  of  bis  duty  of  deter- 
mlniiv  the  advisability  of  making  othw  or 
different  divisions.    The  order,  indeed,  in 
plain  words,  directed  him  to  offer  it  "for  sale 
in  separate  farms  or  farm  traA.'ts.  so  far  as 
the  same  shall  be  practicable,  as  well  as  in 
Its  entirety":   thus  Imposing  upon  the  tms- 
tee the  obligation  of  »:amlning  Into  the  mat- 
ter and  deciding  what  was  practicable.  Bat. 
instead  of  doing  as  an  ordinarily  pradect 
owner  desiring  to  make  a  sale  would  have 
done,  the  trustee  sent  for  the  surveyor  who 
had  made  a  plat  of  the  entire  tract,  and  di- 
rected liim  to  divide  the  property  into  fire 
farms,  as  they  had  been  formerly  used  and  oc- 
cupied.   He  also  wrote  to  Mr.  Carroll  and  to 
bis  attorney,  asking  how  he  or  they  would 
like  to  have  It  divided;  and  finally.  Instead  of 
going  himsdf  or  employing  some  competent 
person  to  examine  the  property,  and  thereup- 
on exercising  his  Judgment  as  to  the  manof-r 
'  In  which  the  property  could  be  divided  most 
advantageously  tot  the  puriroses  of  sale,  be 
sent  the  surveyor,  not  with  directions  to  ex- 
amine the  property,  but  only  to  Ox  the  out- 
Unes  of  the  five  farms  as  they  had  formerly 
been  used  and  occupied.   Some  su^^tions 
seem  to  have  been  made  by  Mr.  Carroll  as  to 
the  division  of  the  property.    One  was  that 
the  Bond  farm  should  be  laid  off  In  addltioo 
to  the  five  farms;  another  that  contemplat- 
ed the  making  of  10  or  20  lots:  but  these 
were  allowed  to  pass  by  without  being  con- 
sidered.   The  property  was  offered  in  five 
farms,  without  the  trustee  having  devoted  a 
moment's  attention  to  the  subject    It  is  far 
from  being  improbable,  in  a  case  like  this, 
tbat  a  better  division  for  purposes  of  sale 
could  have  been  made  than  Into  the  ancient 
five  farms.   The  pn^erty  was  a  veiy  luge 
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one,  contaiulng  over  1,800  acres;  It  was  sit- 
uated In  a  desirable  neighboihood;  and  was 
improved  by  many  buildings,  located  on  dif- 
ferent portions  of  the  tract  Ttie  number  of 
persons  wbo  would  be  able  to  bid  for  the 
wbole  tract  neceesarily  must  be  limited,  but 
it  Is  bigbly  probable  tbat  many  could  be 
found,  who  would  desire  to  parcbase  smaller 
tracts,  tbat  could  be  sold  at  prices  witliin 
tbelr  ability  to  pay.  It  was  undoubtedly  tbe 
duty  of  the  trustee  to  devote  an  adequate 
consideration  to  these  matters,  and  If  he  did 
not,  and  the  property  has  been  sold  to  the 
mortgagee  at  a  price  about  which  there  is  a 
doubt  as  to  Its  adequacy  (as  seems  to  be  the 
case  here),  the  court  will  apply  a  strict  con- 
struction to  the  rules,  and  refuse  to  ratify 
tbe  sale.  Mahoney  v.  Mackubln.  52  Md.  S66; 
Reeslde  t.  Peter,  83  Md.  126.  While  we  do 
not  donbt  that  Gen.  I^trobe  was  far  from 
being  guUty  of  a  wllifol  violation  of  his  trust, 
the  circumstances  show  that  he  seriously  mis- 
apprehended the  full  Bcope  of  his  duties, 
which  we  tblnk  imposed  upon  him  tbe  obligar 
tlon  of  an  active  diligence  to  secure  an  ad- 
vantageous sale  of  the  property  for  Uie  ben- 
efit of  all  the  persons  interested. 

In  connection  with  what  has  been  said  al- 
ready, the  advertisement  must  also  be  regard- 
ed. The  descriptive  part  of  it  Is  as  follows: 
It  Informs  the  public  tbat  the  attorney  will 
sell  "all  that  tract  of  land  comprising  a  part 
of  the  tract  called  The  Caves,'  a  part  of 
'Lion's  Den,'  and  the  land  called  'Gist's  Search'; 
a  description  of  which  tract  of  land  by  metes 
and  bounds  and  courses  and  distances  is  set 
forth  In  the  above-named  mortgage.  This 
property  contains  eighteen  hundred  and  fif- 
teen acres,  more  or  less;  also  a  small  atrip  <tf 
land  containing  eighty-eight  perches  adjoin- 
ing the  same,  and  Included  In  said  mortgage. 
This  property  will  be  offered  for  sale  in  five 
separate  farms  or  farm  tracts,  a  plat  of  which 
farm  tracts,  with  a  list  of  tbe  buildings  sit- 
uated there<m,  as  well  as  a  plat  of  the  en- 
tire property,  can  be  seen  at  the  office  of 
Ferdinand  0.  Latrobe,  20&  8t  Paul  street 
In  the  event  of  the  prices  bid  for  tbe  five 
farms  or  farm  tracts  not  being  sufficient  to 
cover  the  amount  of  tbe  mortgage  Indebted- 
ness due  the  mortgagee  on  the  land,  tbe  prop- 
erty will  then  be  sold  as  in  Its  entirety  or  as 
a  whole."  The  object  of  the  advertisement  Is 
to  Inform  the  public  wliat  property  is  to  be 
sold,  to  prevent  Its  sacrifice,  and  to  afford  tbe 
owner  an  opportunity  to  redeem  it  from  sale. 
Kauffman  v.  Walker,  9  Md.  210.  "It  should 
of  itself  contain  sufficiently  definite  terms  of 
description,  without  further  reference,  to  ap- 
prise the  public  of  the  property  to  be  sold. 
•  •  •  Tbe  authority  by  which  the  proper- 
ty is  sold;  a  description  thereof,  full  enough 
to  be  understood  by  tbe  public;  Its  impular 
name,  If  any;  Its  proximity  to  other  known 
property;  the  name  of  the  occupant  at  the 
time;  or  any  other  prominent  ctiaracterlstlcs, 
—may  all  or  either  afford  means  of  Informing 
the  public  and  others  concerned  of  the  Iden- 


tity of  tbe  property."  Beeslde  v.  Peter,  su- 
pra. Applying  these  well-established  rules.  It 
Is  clear  there  Is  notbhig  In  this  advertise- 
ment to  Identify  the  several  farm  tracts  that 
were  to  be  sold.  It  shows,  no  doubt,  that 
they  are  to  be  taken  out  of  the  tract  of  land 
mentioned  in  the  mortgage,  hut  there  Is  noth- 
ing as  to  the  particular  location  of  each  par- 
cel or  as  to  any  of  its  prominent  character- 
istics. Nothing  appears  as  to  the  contents 
of  any  of  the  farms,  the  character  of  the 
sale,  the  number  of  dwellings  and  tbelr  con- 
dition, or  as  to  the  pn^ortltm  of  arable  land. 
The  trustee  does  Inform  the  public  tbat  a 
plat  has  been  made  of  each  farm,  which  could 
be  seen  at  his  office  In  tbe  city  of  Baltimore; 
but  what  the  plats  contained  or  would  show 
was  not  set  forth  ever  so  brlefiy,  and  no  cop- 
ies of  tbem  were  mule  and  distributed. 
Whether  tbe  descriptions  In  tbe  plats  are  cor- 
rect is  also  open  to  some  question.  The  low- 
er court,  in  declffing  the  questions  raised  by 
tbe  first  exception,  said  the  evidence  showed 
tbat  "each  of  these  separate  farm  tracts  has 
a  good  dwelling  bouse,  a  good  bam.  and  the 
usual  outbuildings";  and  yet  an  Inspection  of 
tbe  descriptions  of  farm  D  and  farm  B  will 
show  that  it  Is  there  stated  there  are  no  im- 
provements o&  either.  But  however  this  may 
be,  it  Is  dear  tbat  these  plats  and  descrip- 
tions In  the  office  of  the  attorney  furnished 
no  Information  whatever  to  the  general  pub- 
lic. The  advertisement  therefore,  conveyed 
no  other  Information  as  to  the  five  farms 
than  that  they  were  to  be  carved  out  <^  the 
entire  tract  and  a  possible  purchaser  could 
derive  from  It  no  definite  Idea  of  what  was 
to  be  sold  or  of  the  particular  elements  of 
value  that  each  contained.  There  were  many 
other  matters  adverted  to  and  discussed  at 
the  argument  but  we  do  not  refer  to  tbem 
here,  because,  for  the  reasims  already  as- 
signed, the  order  confirming  the  sale  most  be 
reversed.  Order  reversed  and  remanded,  with 
costs  to  tbe  appellant 
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(Court  of  Appeals  of  Maryland.  Dec  2a  1888.) 

NsOLtOBDOB   or    MaSTRR— QpSSTlON    rOR  JORT— 

Bill  of  Exobptiosh— Tiiir  of  Pilino. 

1.  The  questioD  whether  a  master  knew  or 
ought  to  have  known  of  the  danger  to  employes 
from  an  unprotected  revolving  vertical  shaft 
In  a  place  where  employes  were  required  to 
work  18  properly  submitted  to  tbe  Jury,  where 
expert  witnesses  testified  that  by  leaving  such 
shaft  unprotected,  there  vas  danger  that  ae- 
ddeuts  would  result  therefrom,  giving  a  num- 
ber of  instances  of  such  accidents,  together 
with  testimony  that  such  a  sbeft  was  easily 
covered,  and  where  the  master's  auperintend- 
cut  admitted  of  having  read  of  accidents  oc- 
curring by  penoM'  clothes  being  caught 
similar  shafts. 

2.  Sundays  mnst  be  Included  In  computing 
the  time  for  signiDg  bills  of  exceptions,  under 
Code  Pub.  Loc.  Laws.  art.  4,  |  170,  requiring 
bills  of  excepti<»is  to  be  signed  within  80  days 
after  rendttkm  of  the  vatdict  or  dedsioa. 
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8.  If  the  last  of  the  30  day*  is  a  Sanday.  U 
mutt  likawlse  be  ioclnded. 

Ap[>eal  from  court  of  conunoo  pleas;  Henir 
D.  Harlan,  Judge. 

Action  by  Jessie  May  Strlckllog.  by  her  fa- 
tber  and  next  friend,  Jesse  StilckUng,  agalnt;t 
the  American  Tobacco  Company.  Tbere  was 
a  judgment  for  plaintiff,  and  defendant  ap- 
peals. Dismissed. 

Argued  before  McSHBRRT,  C.  J.,  and  BBIB- 
COE.  PAOB,  ROBEBTS,  FEABCSl  and 
BOTD,  JJ. 

WUllam  U  aiartjury  and  GarzoU  T.  Bond, 
for  amwllant  ThDuuu  Q.  Haya^  Dani^  B. 
Ghamben,  and  James  A.  Fectatlg,  Jr..  for  «p- 
pellee. 

BOYD.  J.  The  appellee,  Jessde  May  Strlt^- 
llng.  was  employed  by  the  American  Tobacco 
CuDpany,  the  appellant,  in  one  of  its  factories 
In  Baltimore,  and,  while  engaged  in  ber  res- 
nlar  work,  was  serlonsly  Injured,  by  reason, 
aa  she  claims,  of  the  ne^gence  of  ttie  com- 
pany. Wben  she  first  went  Into  tlie  compsr 
ny's  employ.  In  January,  1807,  she  worked  on 
a  sieTe,-iHittlng  tobaoeo  In  a  stere.— bnt  her 
employment  was  snbseqaently  changed  to 
■weeping  the  floors  of  the  factory,  and  she 
was  so  engaged  In  May,  180T,  what  she  was 
injured.  Among  otiier  places  itm  was  re- 
quired to  sweep  was  a  room  In  which  thwe 
was  a  smooth,  nrolTlng,  rertic^  shaft,  which 
ran  from  the  floor  to  tlie  eeUing.  and  which 
was  in  an  aisle  or  passageway  between  the 
wall  and  a  stationary  machine,  beln^  about 
36  Inches  from  the  former  and  16  Indies 
from  iLa  latter.  The  shaft  Is  3  Inches  in  dia- 
meter, and  at  the  time  of  the  accident  it  made 
about  170  reTolutloDS  a  mtnote.  It  was  the 
duty  of  the  plaintiff  to  sweep  around  this 
shaft,  as  well  as  other  places  where  the  dust 
collected  on  the  floor;  and.  In  doing  so  on  the 
morning  of  the  accident,  her  apron  was 
caught  In  some  way,  and  was  drawn  arovnd 
the  shaft  She  was  whirled  around,  and,  vio- 
Itaitly  striking  such  objects  as  were  In  her 
way  (probably  the  wall  and  machinery),  had 
her  clothing  torn  from  ber,  and  received  In- 
juries which  confined  her  In  a  hospital  for 
nine  weeks.  The  shaft  was  not  boxed  or  oth- 
erwise protected,  and  It  Is  not  pretended  that 
the  plaintiff,  who  was  17  years  of  age,  and 
altogether  inexperienced  In  the  use  of  ma- 
chinery, was  ever  warned  as  to  any  danger 
from  It  She  sued  the  company,  and  recover- 
ed a  Judgment  for  ^,000;  and.  a  motion  for  a 
new  trial  having  been  overmled,  an  appeal 
was  taken  to  this  court 

A  motion  to  dismiss  the  appeal  has  been 
made,  on  the*  ground  that  the  bill  of  excep- 
tions was  not  signed  wltbla  the  time  allowed 
by  the  statute.  That  motion  must  prerall, 
for  the  reasons  hereinafter  given;  but  as 
the  case  was  fully  argued,  and  we  understood 
counsel  to  say  that  a  case  was  pending  in 
which  the  father  of  the  plaintiff  was  suing 
the  defendMt  (or  ion  of  serrlces  oC  his 


daughter  as  ttie  rMult  of  this  accident,  we 
will  first  pass  upon  tbe  merits  of  the  case. 

Cases  between  mastn  mm!  serrant  havr 
been  so  num«0QB  In  this  state,  as  well  as 
dsewhere,  that  It  Is  generally  difficult  to 
discuss  one  of  tbat  class  without  rimply  re- 
peating what  has  been  already  said  and  sb- 
nounced  as  the  law  applicable  to  them.  Th'i 
precise  question  whether  a  mastn  can  be 
held  liable  for  leaving  unprotected  and  uo- 
gnarded  a  nnooth  shaft  In  a  place  where  one 
inexperienced  In  machinery  and  shafane 
be  called  in  the  line  of  ber  duty,  wltlioot 
warning  to  her,  has  not  been  before  tb^ 
court;  but  the  principles  applicable  to  it 
have  been  frequently  stated.  We  are  not 
called  upon  to  discuss  some  of  the  qnestlcHis 
that  frequently  arise  in  caaes  of  thla  charac- 
ter, as  it  Is  not  pretended  there  waB  any  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff, nor  can  It  be  said  that  the  dangw  was  ao 
obvious  or  apparmt  to  her  aa  in  any  wise  to 
Interfere  with  her  right  of  recovery.  On  the 
contrary,  ttie  evld«ice  not  <»ily  shows  that 
she  was  iimperleneed.  and  knew  of  no  dan- 
ger larking  In  that  rapidly  rerolTing  tiuft; 
but  the  appellant  bases  Its  defense  mahdy 
on  the  fact  that  Its  agents  did  not  know, 
and  could  not  by  the  use  of  reasonable  can 
have  known,  that  tb«e  was  any  dancer  la 
leaving  the  shaft  unprotected. 

In  referring  to  the  law  of  the  case,  wc 
may  very  property  begin  with  the  proporttioD 
stated  In  the  plalntHTs  first  prayer,— that  It 
was  the  duty  of  tlie  defendant  to  ezerctoe  or- 
dinary care  to  provide  a  reosonaUy  aofe 
place  In  whl<^  the  plalnlUf  vat^t  perform 
the  services  which  riie  was  emi^oyed  to  per- 
fcvm  for  the  defendant  In  the  caae  of  Rail- 
road Co.  V.  Bangh.  149  U.  S.  8e8»  18  Sup.  Ct 
914.  tte  supreme  court  of  the  United  States 
thus  announced  that  princlirie:  "A  master 
employing  a  servant  impliedly  engages  with 
him  that  the  i^oe  In  which  he  la  to  woA. 
and  the  tools  or  machinery  with  which  he  is 
to  work,  or  by  which  be  Is  to  be  snrronnded. 
shall  be  reasonably  safe.  It  Is  the  master 
who  Is  to  provide  the  place  and  the  tools  and 
machinery,  and,  when  he  employs  one  to  &i- 
'.  ter  Into  his  service,  he  impliedly  says  to  Um 
:  that  there  is  no  other  danger  In  the  place,  t^e 
tools,  and  the  machinery  than  such  as  ia  ob- 
vious and  necessary."  It  Is  true,  however. 
'  and  the  court  below  so  Instructed  the  jur?. 
that  tbe  law  does  not  require  persons  ownlni; 
and  operating  factories  containing  machine? 
to  gtiard  against  every  accident  that  may 
possibly  happen  to  their  emirtoyes,  but  ool; 
against  such  as,  la  tiie  onUnary  eq»a1aice  of 
persons  using  maeblnsiy,  are  known  to  be 
likely  to  occur. 

The  plaintiff's  third  prayer  is  the  oae  that 
Is  most  objected  -to.  It  submitted  to  the  find- 
ing of  the  Jury  the  employmmt  and  inei- 
perlmce  of  the  plaintiff;  the  location  and 
construction  of  the  shaft  whether  it  wa$ 
dangerous  to  female  ^ployta  requited  to 
come  la  doie  proxtanlty  to  It,  wbethw  the 
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defendant  knew  or  mlsbt  have  known  bj 
the  exercise  ot  ordinary  care  of  such  danger 
as  probable,  whether  such  danger  waa  ob- 
TlouB  and  apparent  to  a  person  Ignorant  of 
and  Inexperienoed  in  the  operation  of  such 
shafts,  whether  the  plaintiff  was  warned  of 
Its  danger,  and  whether  the  defendant  waa 
guilty  of  the  want  of  ordinary  care  In  con- 
structing and  putting  the  shaft  In  motion 
when  the  piytntiff  was  sweepit^  the  room, 
as  well  as  the  question  of  care  on  the  part 
of  the  plaintiff.  It  is  contended  by  the  ap- 
pellant that  there  was  nothing  which  re- 
quired the  defeudast  to  anticipate  an  acci- 
dent of  this  sort,  as  Ubely  to  occur  from  a 
failure  to  guard  this  piece  of  smooth  shaft, 
and  iSiat  the  defendant  neither  knew,  nor 
<-ould  have  known  by  the  exercise  of  ordi- 
nary care,  of  the  hidden  danger  to  the  plain- 
tiff or  others.  But  the  record,  we  think, 
fully  Jostifled  the  court  in  submitting  those 
qnestlonB  to  the  Jnry.  A  number  of  expert 
wltaeeaes  testified,  and  those  on  the  part  of 
the  plaintiff  not  only  said  there  was  danger 
from  leaving  a  shaft  of  this  kind  unprotect- 
ed, bat  they  gave  instances  of  accidents  from 
coming  in  contact  with  shafting,  which  liad 
happened  In  their  own  experience  or  observa- 
ttoo.  O.  A.  Aliler,  who  bad  been  a  machlntet 
for  OTW  20  years,  said  a  person  approaching 
bhafting  like  tlila,  e^j»edaUy  a  girl  or  a  wo- 
man. Is  liable  to  be  caught  and  be  wound  up 
by  it  and  that  he  always  Instructed  owners 
of  bnlidlngs  where  be  erected  machbiery  to 
box  up  the  shafting.  James  O.  Towaon,  who 
bad  been  a  machinist  shice  1675,  said:  "I 
conalder  a  rertical  shaft  to  be  dangerous  if 
It  Is  not  Indosed;  and  .It  has  always  been  my 
custooi,  irhea  it  lias  been  fonnd  absolutely 
necesBsry  to  place  a  Tertjcal  shaft,  to  advise 
the  addltiOBal  ejqpense  of  inctoaing  it." 
Charles  R.  Spencer  testified  to  the  same  ef- 
feet  and  said  a  vertleai  shaft  was  more  dan- 
gerous than  a  horizontal  one.  W.  T.  Howard, 
a  mechanical  engineer,  and  Benjamin  Cbam- 
l>ers,  a  machinist  for  over  30  years,  also  spoke 
of  the  dangers  of  such  shafting,  lir.  Cham- 
bers exidiained  very  folly  and  clearly  mcb 
danger.  He  said  .there  was  a  tendmcy  to 
create  a  vacuum  about  the  surface,  and  that 
induces  the  surrounding  atmosphere  to  msta 
towards  the  shaft  to  fill  tbe  vacuum  created, 
and  thus  draw  articles  of  light  material 
around  the  shaft.  In  answer  to  the  qnestlon 
about  tbe  danger  to  a  female  sweeping  near 
it,  he  said:  "The  very  act  of  sweeping  itself 
would  necessitate  a  ntovement,  moderately 
rapid,  of  her  body,  and  of  her  garments.  In 
passing  and  sweepbig  there.  It  woidd  be 
moderately  rapid,  because  that  would  be  nec- 
essary to  an  industrious  worker;  and,  on 
Hearing  that  shaft  thN-e  would  be  Imminent 
danger  that  she  would  be  wrapped  about  It." 
Again  he  said:  "All  shafts  are  dangerous; 
but  I  regard  a  vertical  shaft  passing  up 
through  the  floor  unprotected,  as  the  moat 
dangomw  ^racter  of  shaft"  That  wit- 
ness also  Bald  that  "wbeve  shafting  stands 


vertically,  the  method  is  to  take  some  lum- 
ber, and  make  about  seven  feet  blgb,  twe 
half-barrels,  as  It  were,  or  two  pieces  whltA 
when  put  together  form  a  circle,  and  that  is 
put  around  tbe  shaft,  and  hooked  together, 
and  that  can  be  readily  removed  for  the  por- 
poee  of  oiling,"  etc.  Thus,  the  witnesses  of 
the  plaintiff  not  only  testified  as  to  tbe  dan- 
ger of  such  shafting,  but  tlKlr  evidence,  If 
accepted  by  the  Jury  as  correct  was  suffi- 
cient to  Justify  them  in  believing  that  the  de- 
fendant knew,  or  ought  by  the  exercise  of 
peaBonable  care  to  have  known,  that  It  was 
not  safe  to  thos  leave  it  unprotected  when  the 
duties  of  the  plaintiff  (and  possibly  other  in- 
experienced persons)  required  her  to  come  In 
close  proximity  to  it  in  the  discharge  of  her 
dntlea  The  snperlntendent  of  tbe  factory. 
In  answer  to  tbe  qnestton,  "Had  you  ever 
known  of  anybody  being  taijvred  by  a  smooth 
piece  of  shafting  of  that  kind  prior  to  this 
acddtstt?"  repUed,  "OsAr  from  knowledge 
gleaned  from  tiie  dally  press";  thus  admit- 
ting ttiat  be  had  knowla^e  from  tbat  puUic 
source  that  accidents  did  haiqiken  as  the 
suit  of  coming  In  contact  with  smooth  shaft- 
ing. Of  couxse,  it  would  not  be  necessary  un- 
der all  drcumstances  to  cover  shafting.  It 
may  be  so  situated  as  to  be  safe,  and  at  least 
beyond  the  reach  of  inexperienced  peawns; 
bnt  when  shafting  is  so  easfiy  protsected,  as 
described  by  some  of  tbe  witnesses,  and  when 
it  Is  so  situated  that  tboae  inaxperieaced  with 
ItB  danger  may  be  bvongbt  In  contact  with 
It  in  the  dlsctaai^  of  their  dnties.  there  can 
be  no  reason  why,  in  a  case  of  tbis  kind,  the 
question  whetber  tte  owner  of  tbe  factory 
was  guilty  ot  tbe  want  ef  ovdinaiT  care,  and 
whether  It  was  on  aet^ent  likely  to  occur, 
sfaoifld  not  be  BDtMnttted  to  tiie  Jury. 

In  Oar  Co:  v.  Harklns,  17  V.  S.  Afp.  22,  5 
C.  C.  A.  B26,  and  65  Fed.  98&,  this  very  ques- 
tion was  considered.  The  court  said:  "Re- 
volving shaftiag.  It  appears,  Is  attended  with 
peculiar  and  -latent  danger.  It  seizes  with  fa- 
tal remit  tbe  dlothtag  of  any  person  who  nn- 
consdously  or  Incnutlossly  comes  In  cMitact 
with  It."  And,  agabi.  It  said  that  tbe  evi- 
dence Justlfled  the  statement  sf  the  Judge 
below  that  '*all  the  witnesses  agree  In  the 
op  In  km  that  Rafting,  when  in  motion,  is  very 
dangmns,  rad  that  it  sboidd  be  boxed  or 
covered  or  protected  bi  some  manner  when 
in  a  i^ace  trhere  persons  are  liable  to  omne  In 
contact  with  it"  See,  also.  Palrbank  t. 
Haestssche,  73  lU.  236;  Klncblow  v.  Eleva- 
tor Co.,  57  Kan.  875,  46  Pac.  70S.  Thus,  we 
have  In  this  case  not  only  tbe  fact  tbat  an 
accident  did  happen  by  the  plaintiff  coming 
in  contact  with  a  smooth  revolving  stiaf  t  and 
tbe  evidence  of  a  number  of  witnesses  that 
such  accidents  are  likely  to  happen  If  the 
shafting  is  not  guarded,  and  the  admission 
of  tbe  superintendent  of  the  factory  that  be 
had  seen  notices  at  them  in  the  pnl^ic  i»e8s, 
bnt  we  find  tbe  question  has  abeady  been  be- 
fore tbe  courts.  Tbe  prayers  as  granted  cax- 
neUr  tnnotmce  tbe  law,  and  we  will  not  dis- 
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casB  tbem  farther,  bat  would  affirm  the  judy- 
ment  If  It  was  properly  before  na,  as  Owre 
was  DO  other  exception  taken. 

The  verdict  was  rendered  on  the  4th  daj  of 
April,  1898,  and  nothing  waa  done  In  refer- 
ence to  the  bill  of  exceptions  until  May  6, 
1898,  when  an  order  waa  passed  extending 
the  time  for  signing  and  flllng  It  Section 
170  of  article  4  of  the  Code  of  Public  Local 
Laws  proTldes  that  "bills  of  exception  may 
be  Bigned  In  any  caase  pending  in  any  ot 
said  courts  •  •  •  at  any  time  within  thir- 
ty days  from  the  rendition  of  Qie  verdict  of 
the  Jury  or  the  findings  of  ttie  court  upon  the 
Issues  of  fact  In  said  cause,  but  not  there- 
after unless  the  time  for  signing  said  bill  of 
exertions  shall  have  been  previously  extend- 
ed by  order  of  court  or  by  consent  of  par- 
ties," etc.  There  wsa  no  consent  of  the  par- 
ties, and  the  order  extending  tiie  time  of 
signing  was  passed  after  the  expiration  of  SO 
days  from  the  rendition  of  the  verdict,  If  Son- 
days  be  Included.  It  is  contended,  however, 
that  Sundays  should  be  Mcdnded,  and  that 
the  statute  means  80  worlclng  or  Judicial 
days.  But  with  that  contention  we  cannot 
agree.  If  there  had  been  error  In  the  rulings 
of  the  court  below.  It  might  have  aeemed  a 
hardship  that  the  appellant  should  have  lost 
Its  right  of  appeal  by  one  day  too  late;  but 
neither  this  court  nor  the  court  below  can 
dlsr^rd  the  plain  language  of  the  statute, 
and  we  have  had  occasion  to  speak  more  than 
once  of  the  Importance  and  necessity  of  hav- 
ing bills  of  exception  signed  promptly.  BCay- 
or,  etc.,  V.  Shipley,  68  Md.  610,  18  AU.  366; 
Palmer  v.  Hughes,  84  Ud.  6B2,  96  AU.  481. 
"As  a  general  rule,  where  an  act  Is  required 
to  be  done  in  any  certain  number  of  days 
after  or  before  a  fixed  time,  Sunday  Is  to  be 
included  In  computing  the  nunfber  of  days 
when  It  exceeds  seven.  If  It  Is  less  than 
seven,  Sunday  must  be  excluded."  26  Am. 
ft  Eng.  Bnc.  Law,  10,  and  cases  dted.  Of 
course,  that  rule  will  not  apply  when  Sun- 
days are  expressly  exduded  by  the  statute, 
or  the  intention  of  the  l^slature  to  exclude 
them  Is  manifest  The  rule  may  be  said  to 
be  somewhat  arbitrary,  yet  It  la  not  without 
a  reason.  When  the  legislature  fixes  a  lim- 
itation of  time  of  more  than  seven  days.  It 
knows  that  the  period  must  necessarl^  In- 
clude one  or  more  Sundays;  and  hence,  If 
It  Intends  to  exclude  them,  it  can  and  should 
say  so;  but  when  the  period  of  time  la  less 
than  seven  days,  It  may  or  may  not  Include 
a  Sunday,  depending  upon  the  day  of  the 
week  it  Is  computed  from.  It  Is  said  In  In- 
surance Co.  V.  Sfarader  (Tex.  Sup.)  38  S.  W. 
112:  "The  principle  would  seem  to  be  that 
when  but  a  few  days  are  allowed  In  which 
to  do  the  act  it  Is  not  to  be  presumed  that 
the  legislature  Intended  further  to  abbreviate 
It  In  effect  by  Including  a  day  ordinarily  ob> 
served  as  a  day  of  cessation  from  all  ordinary 
business.  For  example,  when  two  days  are 
designated,  It  Is  not  reasonable  to  hold  ttiat 
It  was  the  purpose  to  Include  a  Sunday,  when 


the  practical  effect  of  the  rnUoK  would  be  to 
reduce  the  time  to  one  day  only.  Bat  whec 
weeks  are  Included  In  the  time  allowed,  the 
nsusoa  does  not  apply."  In  State  v.  Harris. 
121  Mo.  446,  26  S.  W.  068^  dted  by  tbe  ap- 
pellant ttUs  distinction  Is  recognized.  There 
it  was  hdd  that  Sunday  would  be  exdoded 
in  the  computation  of  the  4  daya  withm 
which  motions  for  new  trials  can  be  made; 
but  In  the  same  case,  where  00  day*  from 
August  9th  had  been  allowed  within  whlct 
to  sign  a  bill  of  exertions,  it  waa  said  that 
October  »th  was  too  late,  thus  In  effect  hold- 
ing that  Sundays  must  be  Included.  See,  al- 
so. State  V.  Seaton,  106  Ho.  198,  17  9.  W. 
168;  Cunningham  v.  Hahan,  112  Mass.  58: 
Caupfleld  v.  Cook,  92  Mich.  026.  52  N.  W. 
1081;  Insurance  Co.  v.  Shrader,  supra. 

There  are  but  few  exceptions  to  the  general 
rule  laid  down  above.  There  are  cases  wltich 
may  seem  to  be,  but  a  careful  examlnatioii 
of  the  most  of  them  will  show  that  when 
Sundays  are  exdnded  from  the  compotaticm 
of  time  of  more  than  a  week.  It  is  because 
of  the  language  of-  the  statute,  or  because 
the  days  referred  to  are  audi  as  the  ooons 
find  exclude  Sundays.  We  were  cited  to  the 
case  of  Matthews  v.  State,  92  Ala.  89,  9  South. 
740,  to  show  that  the  constitutional  limit  of 
the  sessions  of  the  l^islature  In  that  state  tn 
SO  days  excluded  Sundays.  But  we  do  no: 
understand  that  to  have  been  tbe  ctmstroc- 
tion  that  has  always  been  put  mi  our  comi:- 
tutional  provision  that  the  gmeral  aaaemblT 
may  continue  its  sessions  for  a  polod  no: 
longer  than  00  days.  There  are  many  in- 
stances lu  our  statutes  where  tbe  prmctice 
has  always  been  to  Indnde  Sundays.  Tnke. 
for  example,  section  8  of  article  66  of  the 
Code,  which  provides  tor  20  days*  notice  of 
the  time,  place,  and  terms  of  sale  under  pow- 
ers of  sale  contained  In  mortgages.  If  Sun- 
days are  to  be  exduded,  many  sales  hare 
been  made  without  legal  notice,  as  it  bas  noi 
been  the  iwactlce  to  exdude  them.  Section 
60  of  article  6  provides  for  appeals  from  or- 
Aen  or  decrees  of  tbe  orphans*  courts  within 
80  days;  and  so  section  7  of  that  article  al- 
lows 80  days  for  appeals  under  the  Inaolroi: 
laws.  In  none  of  these  cases  has  It  been 
the  practice,  so  far  as  we  are  aware,  to  ex- 
dude Sundaya  in  tbe  computation  of  the  time 
fixed  by  the  respective  statutes,  and  other  in- 
stances might  be  given.  Nor  do  we  think  tbe 
language  of  the  statute,  **at  any  time  wfLhfL 
thirty  days,"  etc,  can  make  any  difference. 
That  simply  means  at  any  time  vrlthln  the 
80  days  that  the  court  can  act;  and  whether 
or  not  a  bill  of  etc^tltHis  can  be  algned  oo 
Sunday  la  not  vdennt  to  tin  question  hi 
this  case. 

It  will  not  be  out  of  place,  and  may  pre- 
vent further  trouble  to  add  that  If  the  3i> 
days  expire  on  Sunday,  it  shoidd  still  be 
counted,  and  the  next  day  should  not  be  al- 
lowed, as  we  can  see  no  valid  reason  for  ex- 
dudlnjg  tbe  last  Sunday  and  IndndUis  the 
otliers.   The  general  rnle^  subject  to  bnt  few 
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excepUomi,  la  tbat  statutory  time  of  over 
7  days  cannot  be  extended  because  the  last 
day  falls  on  Sunday.  2  Elnc.  PI.  ti  Prac. 
250;  Valles  t.  Brown  (Colo.  Sup.)  27  Pac. 
846;  Gooley  r.  Cook,  125  Mags.  406;  Bx  parte 
Dod^e,  7  Cow.  147;  Jobnson  t.  Meyers,  4  C. 
O.  A.  S9e,  54  Fed.  417.  As  neither  the  blU 
of  exceptions  nor  the  order  extending  the 
time  was  signed  within  SO  days  from  the 
rendition  of  the  verdict,  the  motion  to  dis- 
miss the  appeal  most  prevalL  Appeal  dla- 
mlBsed,  with  costs. 


FIELD  T.  MALSTEB,  Mayor,  et  al. 

(Court  <tf  Appeals  of  Maryland.    Dec  21, 

1S9S.) 

IftlNICIPAL  CORPOBATIONS  —  OPFICBRB  —  TERM  OF 

Orpics — Power  of  Kkhotal— Ordisancbs — 
Rbps&l — Jm>ictAL  NoTicB— Stars  Dscieis. 

1.  City  Code  1883,  art  29.  S  1.  provides  for 
tbe  appttotment  by  the  mayor,  biennially,  of 
Biz  Tisftors  of  the  jail.  Article  1,  S  46,  provides 
that  all  officers  except  those  holding  any  office 
for  whom  a  different  term  may  be  prescribed 
shall  be  appointed  biennially,  tbelr  terms  com- 
mencing in  Man^.  Code  Pub.  Loc.  Laws,  art 
4,  S  81,  provides  that  all  persons  holding  office 
nnder  the  corporation  of  the  city  of  Baltimora 
shall,  nnless  otherwise  provided  by  law  or  or- 
dinance,  bold  tbelr  resiwctive  offices  during  the 
pleasure  of  the  mayor.  BOd,  that  the  term  of 
office  of  a  visitor  of  the  Jail  was  a  fixed  and 
definite  one. 

2.  Where  a  term  of  an  officer  appointed  1^ 
the  mayor  of  a  dty  la  a  fixed  and  definite  one, 
he  cannot  be  removed  by  the  mayor  without 
cause,  io  the  absence  of  a  lav  authorising  such 
removal. 

3.  Ordinance  Baltimore  No.  18,  adopted 
March  19.  1896,  explicitly  repeals  City  Code, 
art  1.  H  46,  46,  and  47,  and  re-enacts  sections 
46  and  47.  Section  46  was  merely  declaratory 
of  the  mayor's  right  to  remove  officers  nnder 
other  sections.  Held,  that  the  fact  that  the  por- 
tion of  the  ordinance  re-enacting  sections  45 
and  47  was  void  does  not  render  tne  i>ortion  re- 
pealing section  46  void. 

4.  Courts  cannot  take  judicial  notice  of  the 
repeal  of  a  dty  ordinance. 

o.Tbat  a  court  judicially  recognized  a  city 
ordinance  as  being  in  existence  is  not  a  judicial 
determination  of  the  existence  of  sucn  ordi- 
nance, when  tbe  pleadings  admitted  iU  exist- 
ence. 

Appeal  from  Baltimore  city  court;  Charles 
B.  Phelps,  Judge. 

PetlUon  by  Isaac  S.  Field  for  a  writ  of 
mandamus  against  William  T.  Malster,  may- 
or, and  others.  From  an  order  refusing  the 
vnit,  tbe  relator  appeals.  Reversed. 

Argued  before  McSHBRRY.  a  J.,  and 
PA6B,  PBABCO,  BOYD,  and  FOWLEB,  33. 

Thomas  Ireland  Elliott,  Frederick  T.  Dor- 
ton,  and  Edgar  H.  Oana,  for  appellant  John 
K  Semmes,  Leon  E.  Greenbanm,  and  J.  V.  L. 
Eludlay,  for  appellees. 

HcSHERRY,  a  J.  This  controversy  raises 
the  question  as  to  whether  the  mayor  of  Bal- 
timore city  possesses  the  pover  to  remove 
summarily  and  without  caiiw  a  member  of 


tbe  board  of  visitors  of  the  dty  jail.  The 
case  was  argued  with  marked  ability  on  both 
sides,  and  Its  importance  has  caused  us  to 
give  it  tbe  moat  careful  consideration.  The 
IMwer  claimed  by  tiie  mayor,  and  actually 
exerted  in  this  Instance,  Is  wide  and  far- 
reaching,  and,  uEless  clearly  and  unequivocal- 
ly conferred,  cannot  be  upheld. 

By  the  charter  of  the  city  of  Baltimore  au- 
thority is  given  to  tbe  mayor  and  city  coun- 
cil "to  provide  by  ordinance  for  tbe  appoint- 
ment, as  other  city  officers  are  appointed,  of 
visitors  or  other  superintendents  of  the  jail 
of  said  city,  and  to  prescribe  the  powers  and 
duties  of  such  visitors  or  superintendents." 
Code  Pub.  Loc.  Laws,  art  4,  {  686.  Section 
1,  art  29,  aty  Code  1893,  enacts:  "There 
shall  be  biennially  appointed,  as  other  dty 
officers  are  appointed  six  citizens  of  Balti- 
more, to  be  called  the  'Board  of  Visitors  of 
the  JaD  of  Baltimore  City,*  and  tbe  mayor 
shall  be  ex-offido  a  member  of  said  board." 
Section  45,  art.  1,  City  Code  1898,  declares 
that:  "All  officers  of  the  city  except  the  ro- 
ister and  any  other  person  holding  any  office 
for  whom  a  dlfiterent  term  may  be  prescribed 
In  the  ordinance  creating  sach  office,  sliall 
be  appointed  biennially  in  the  month  of  Feb- 
ruary, and  shall  enter  into  their  respective 
office  on  the  first  day  of  March  immediately 
following  their  respective  appointments."  In 
1896  the  appellant  was  appointed  by  Mayor 
Hooper  one  of  the  board  of  visitors  of  the 
dty  jail.  He  was  duly  confirmed  and  oom- 
mlssioned,  and  subsequratiy  qualified.  He 
served  two  years,  and  in  March,  189^  he  was 
reappointed  by  Mayor  Malster,  and  was  again 
duly  confirmed  and  commissioned.  He  again 
qualified  and  entered  upon  tbe  discharge  of 
his  duties.  Some  time  in  May  or  June  fol- 
lowing, a  majority  of  the  board  of  visitors, 
acting  nnder  and  In  accordance  with  the  an* 
tliorlty  conferred  upon  the  board  by  the  stat- 
utes of  the  state,  convicted,  "after  a  fair 
and  Impartial  hearing,"  certain  of  the  officers 
or  employte  of  the  Jail  of  dereliction  of  duty, 
and  requested  tbe  warden  to  discharge  the 
delinquents.  This  was  done  by  the  warden. 
Thereupon  Ifayor  Malster  instructed  the  war- 
den to  reappoint  the  men  thus  removed  by 
the  board  of  visitors,  and  be  asked  the  txtard 
to  reconsider  its  action  in  dismissing  them. 
The  appellant,  refusing  to  comply  with  the 
mayor's  wishes,  was  invited  by  the  mayor  to 
resign.  He  refused  to  resign,  and  on  July 
20th  the  mayor  wrote  him  as  foUows:  "Sir: 
I  asked  for  your  resignation  on  Jnly  11th 
Inst,  and  up  to  the  present  time  liave  received 
no  reply.  I  therefore  respectfully  notify  you 
that  your  place  as  a  member  of  the  board  of 
visitors  of  the  Baltimore  dty  jail  Is  declared 
vacant  from  this  date."  The  mayor  then  ap- 
pointed Oscar  E.  Ross  to  fill  the  alleged  va- 
cancy; and  on  August  4tli  tlie  appellant  filed 
in  the  Baltimore  dty  court  a  petition  for 
a  writ  of  mandamus  against  the  mayor  and 
the  warden  of  the  Jail,  requiring  them  to  re- 
store to  the  relator  tbe  i1ght%  prlvll^ea,  and 


Digitized  by 


Google 


1068 


41  ATLANTIC  RBPOBTSB. 


IMd. 


powers  of  the  office  oC  visitor 'of  the  Jail,  ami 
against  OBC&r  E.  Ross,  comnutDding  bim  to 
ceaae  the  exercise  of  all  autiiorlt?  as  one  of 
the  membera  of  the  board.  Tlie  p^ttioa  was 
answered,  ud,  among  other  tlUnga,  reUaaoe 
was  placed  upon  section  46,  art  1,  City  Oode 
1803.  That  section  reads  thus:  "A  term  of 
holding  shall  not  be  deemed  to  be  treated  by 
any  resolutkm  or  ordinance  so  as  to  afCect 
the  power  of  removal  given  to  the  mayor  by 
article  4,  section  31  of  the  Public  Local  Laws, 
because  soch  reaolntion  or  ordinance  may  prB> 
scribe  that  such  officer  or  officers  may  or 
shall  be  i^olnted  blMmlally  or  in  the  month 
of  February,  or  as  other  city  ofilcen  are  ap- 
pointed, or  by  any  ottier  like  expression  in- 
dicating a  pttiodical  duty  of  appointment,  and 
such  words  shall  not  be  deemed  and  taken 
as  othemiae  provldied  by  law  or  ordlnaace 
so  as  to  annul  the  power  of  removal  Intoided 
to  be  glvai  by  said  section."  To  a  part  of 
tbe  aaswer  the  relator  tted  a  plea  setting 
forth  that  sectifm  46  had  been  r^ealed  by 
Ordinance  No.  IS,  adopted  March  &,  tSBA; 
and  to  the  residue  of  the  answer  he  demur- 
red. Tbe  reapondents,  by  way  of  demnrrer 
to  the  plea,  admitted  the  paasaga  of  Ordi- 
nance  No.  13,  as  a  matter  <tf  fact,  but  denied, 
as  matter  of  law,  that  its  passage  reaolted  In 
the  mpeal  of  section  46.  The  case  Urns  stood 
at  Issue  on  demurrer.  Upon  hearing  the  re- 
lief aougbt  was  denied,  tbe  petition  wms  Als- 
nUssed,  and  the  relator  a^iealed. 

It  is  not  only  conceded  that  the  mayor  un- 
dertook and  intended  to  remove  Mr.  Field 
from  the  oSLce  oi  viaitor  of  the  jail,  but  It 
fs  insisted  that  he  was  clothed  vrith  full  an- 
tiiortty  to  do  BO.  Whether  he  had  soch  au- 
thority depends,  txat,  upon  the  diaract«r~ 
the  duration— of  the  relator'a  tenore;  and, 
secondly,  upon  tbe  provisions  of  the  statotea 
and  ordinances  pertaining  to  tbe  power  of 
runovaL  Tbe  power  of  appointment  to  an 
office  is  not  involved  In  this  case^  as  tt  wtm 
in  Hooper  r.  Creager,  84  Md.  Ii95,  85  Atl. 
967,  1103,  and  M  Aa  808,  but  the  power  of 
removal  Is  distlnctty  challenged.  By  section 
SU  art  4,  Pid>.  Loc  Laws,  among  oflier 
ttklngs,  tt  Is  pniTlded  that  **aU  persona  hold- 
ing office  under  the  oorporatiott  of  the  dty 
of  Baltimore,  idiall  oniess  otherwise  provided 
by  law  or  ordinance,  hold  their  reqieetlve 
offices  during  the  pleasure  of  the  mayor." 
The  power  of  removal  Is  essentially  Incident 
to  and  included  in  the  power  to  terminate  the 
tennre  of  an  officer,  and  the  power  to  termi- 
nate a  tenure  Is  Inseparable  from  a  liolding 
at  the  pleasure  of  another.  Henoe  In  an 
cases  wba-e  either  the  statute  law  or  the  or* 
dinances  do  not  prescribe  or  fix  a  definite 
term  of  holding,  ^e  mayor  may  remove  the 
Incumbent  at  any  time.  We  mmt  turn,  then, 
to  the  charter  and  the  ordinances  to  ascer- 
tain the  character  of  tlie  term  of  tlie  relator's 
(^Ice.  It  Is  cAvlons  that  section  SI,  Jost  tfr 
feraed  to,  aiithortoes  tlie  municipality  to  cre- 
ate a  definite  term  of  office  wliere  no  such  , 
t«m  la  provided  by  tbe  charter,  bscaoio  tlie  I 


aeetlon  dedares  that  only  aacb  holAngs  shall 
be  at  tbe  pleasure  oC  the  mayor  na  are  not 
otiierwlse— that  la,  definitely— fixed  by  ordi- 
nance or  by  statute.  Poaaesskix,  then,  tbe 
power  to  preaodbe  a  definite  term  by  ordl- 
naace, tte  mayor  and  dty  conncfl  adopted 
the  ordinances  we  have  already  qaoted  from, 
—the  one  requiring  that  alx  vlaiton  of  the 
}afl  Shan  be  biennially  appointed,  and  tbe 
other,  of  later  date,  declaring  that  all  officers, 
exoept  tfaoae  flsr  wbmn  a  diflerent  term  may 
be  designated,  ^all  be  appointed  biouiially 
In  the  mcmth  of  February,  and  shall  enter 
Into  their  respective  offices  on  the  1st  day  of 
March  following.  These  ordinancea,  read  to- 
gether, as  they  must  be,  can  mean  bnt  one 
thing.  Tbey  require  a  btomial  appotntment 
of  the  vlslttffs  of  tbe  Jail,  and  they  pcescrlbe 
the  beginning  of  the  term  aa  the  Ist  day  of 
March.  These  visitors  are  directed  to  be  ap- 
pointed hi  February.  Their  terma  begin  In 
March,  and  theto  suocessors  cannat  be  sheet- 
ed and  cannot  aasnme  office  for  two  ynrs 
thereafter.  If  this  does  nnt  maks  a  Oefinite 
term  for  two  years,  n  Is  difficult  to  aoggest 
a  reason  why  It  does  not  The  beginnli^  at 
tbe  term  Is  fined;  the  time  when  tbe  woe- 
oesBotB  of  tlie  incumbents  shall  enter  Is  also 
fixed,  and  this  mai^s  the  end  of  the  term: 
and  the  selections  are  to  be  made  biennis Hy. 
and  this  designates  tbe  dnration  mt  tbe  term 
Every  element  that  la  neeessaty  to  make  a 
definite  tram  Is  present—the  beginning,  tbe 
end,  and  tbe  taratlon.  Kow,  sectlea  46,  art 
1,  Olty  Oode,  deaignates  tbls  a  term  oC  <^ce, 
as  contradlstlngalsbed  from  a  holding  at  will, 
because  It  fixes  two  years  as  the  duratiim  of 
all  official  terms  unleas  a  "different  term"  is 
named  In  the  charter  or  ordinances.  A  differ- 
ent term  obviously  means  some  term  other 
than  tbe  one  defined  by  this  section;  and. 
consequently,  of  necesalty,  tanpUes  a  term. 
A  dUTerent  term  csnnot  dffter  from  no  texm. 
There  must  be  a  term  from  which  it  does 
differ  wben  tbe  two  are  ooonfiared. 
word  "tenn.'  when  itsed  with  Tefer«ice  to 
the  tenure  of  office,  ordlnatUy  refers  to  a 
fixed  and  definite  tine,  and  does  not  appij 
to  appeintivB  oA<^  held  at  Uie  irteaavre  of 
the  appointing  power."  19  Am.  &  Eng.  Ebc. 
Law,  S62k.  Tbe  worda  of  tbe  M<dduuee«  we 
have  been  considering,  or  equivalent  wwda, 
have  always  been  cansinied  te  create  a  defi- 
nite term.  Bobb  r.  Ckuter,  65  Md.  S2S,  4  Aa 
282;  State  v.  Wayman,  2  GIB  &  J.  STB;  l^iom- 
as  T.  Owens,  4  Md.  218;  Saasbary  JClddle- 
ton,  11  Md.  312.  U  the  relator^  teon  of  of- 
fice be  a  fixed  and  d^telte  one,  Idbeai  be  can- 
not be  arbitrarily  and  snmmarily  removed 
without  cause,  unless  there  ta  some  express 
provision  of  law  authoilzlug  such  a  reznoval 
during  tbe  term.  Townsend  v.  Enrtx,  83  Md. 
332,  34  Atl.  1123.  Accordingly,  sectkm  4& 
art  1,  City  Oode,  which  has  been  quoted  in 
an  eaiiler  part  of  this  opinion,  has  been  relied 
on  aa  jastlfyli^  the  removal  of  Mr,  FMd. 
This  ordtaHUMse  vndeitDoik  to  Mine  tbe  moan 
tag  of  antecedeM  VBaetnentt.  Hi  Hospai  v. 
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Farnen,  86  Md.  087.  37  AtL  4B0,  we  odted 
tbl&  onllnanoe  a  declamtory  Mdlnance.  and 
we  said.  In  the  same  ocHinection,  that  It  was 
intended  prlmavUr  to  define  -what  words  Id 
the  varlmu  city  mdlnances  r^atfnc  to  the 
appotntment  of  dty  officen  ahonld  not  be  con- 
strued to  create,  or  as  tntendlng  to  create,  a 
definite  term  of  office.  Bat  this  statement. 
In  view  of  the  context,  by  no  means  meant, 
or  can  be  eoostmed  to  Imply,  that  section  46 
was  declaratory  of  what  had  been,  or,  apart 
from  Its  proTlalons.  was,  the  law.  It  was 
declaratcury  hi  the  sense  of  deflnliig--lnteTpret- 
ing  by  legtalatlre  enactment— various  forma 
at  fficpresalon  In  earlier  ordinances,  and  In 
limftliig  to  a  narrower  scope  phraaeology 
which.  wfthoDt  such  an  interpretation  or  re- 
BtrlctloD,  would  hare  created  deflnite  terms, 
BO  far  forth  as  to  prevent  the  mayor  from 
removing  the  Incumbents  without  cause.  It 
accordingly  enacted  that  a  term  of  holding 
which  would  defeat  this  power  of  remoral  by 
the  mayor  should  not  be  considered  as  cre- 
ated by  an  ordinance  which  proTlded  that  the 
officer  should  be  ^HMlnted  biennially,  or  in 
the  month  of  February;  but  It  nowhere  un- 
dertook to  affirm  or  declare  that,  apart  from 
Its  own  proTlsione  placing  that  Interpretation 
on  anch  terms  of  holding,  those  terms  of 
taoldtng  had  always  cveated  only  sudi  a  ten- 
ure as  made  the  huiumbfnt  an  ^ipolntoe  at 
wBL  Famen'B  Gaae  does  net  dedde  that 
the  ordinance  was  declaratory  in  this  latter 
sense,  but  caxefnlly  restricted  the  word  "dec- 
lanUory"  to  the  sense  of  deOoiiiK  the  mean- 
ing ascribed  by  section  46,  to  anteeedect  m- 
dinaaees.  The  onlinanee  did  not.  and  eonld 
not.  make  a  term  thai  waa  q>eclfloalIy  de- 
clared to  be  a  deflnite  temi  a  mere  holding 
at  the  pleanire  of  the  mayor.  The  school 
coxamiaslonen  with  whose  tenure  we  were 
dealloc  in  Pamen'B  Case  kteld  for  a  term  of 
foiur  yearn.  This  section  46  was  set  forth 
and  relied  am  In  the  answer  in  that  case  to 
show  that  they  could  be  summarily  remored 
the  mayor.  We  held  that  ttie  ordinance 
<lid  not  apply,  because  it  was  simply  declara- 
tory of  the  meaning— It  construed  the  lan- 
guage—of other  ocdlnances,  which  did  not  in 
express  words  create  definite  terms,  but  cre- 
ated them  by  general  phrases,  which  had  al- 
ways ^retofore.  and  but  for  that  section 
40,  would  stUl  bar^  bem  Interpreted  to  In- 
tend a  fixed  term.  No  possible  reading  of 
section  46  cosld  have  made  It  ctit  down  a 
f  otir-years  term,  expressly  declared  to  be  f<w 
four  years,  and  convert  it  Into  a  holding  at 
will.  A  four-years  term  was  not  within  any 
of  the  categories  oontalned  in  section  46. 
But  for  section  46,  there  could,  we  tblnlE,  be 
no  pret«iBe  that  the  term  of  the  vlsltore  of 
the  jail  Is  anything  other  than  a  definite  and 
fixed  term  of  two  years.  Nothing  besides 
this  ordlnanoe  was  relied  on  in  the  answer 
or  In  the  aignment  to  convert  this  definite 
term  bits  one  practically  at  the  pleasure  of 
the  mayor. 
The  rolfttoc  bj  Ua  plea  to  the  respondents' ' 


answer  alleges  ttat  aectlon  44  was  repealed 
on  March  9,  1896,  by  Ordinance  No.  IS.  Tbe 
passage  of  Ordinance  No.  IB  la.  as  a  natter 
of  tact,  admitted,  but  as  matter  of  law  It  la 
denied  that  Its  passage  abrogated  or  repealed 
section  46.  And  here  lies  the  main  contention 
In  tbe  case.  Ordinance  No.  18,  which  is 
brongbt  before  ns  by  an  agreement  In  tbe 
record,  and  Is  relied  on  In  the  pleadlngn.  Is 
entitled  "An  ordinance  to  repeal  sectifms  4S, 
46,  and  47  of  article  1.  Baltimore  City  Code 
of  1888.  title  'Mayor  and  City  Council,'  sulv 
title  'City  Officers,'  and  to  re-enact  the  same 
with  amendments."  The  flint  section  ex- 
plicitly repeals  sections  45,  46,  and  47,  and 
re-enaets  46  and  47.  Both  45  and  47  have  re- 
lation to  the  appointment  of  city  officers. 
They— these  two  sections— together  with  oth- 
er ordinances  passed  during  the  controversy 
between  Mayor  Hooper  and  the  city  council, 
attempted  to  strip  tbe  mayor  of  all  partici- 
pation In  naming  the  various  officers  ot  tbe 
city,  and  with  that  end  In  view  they  undw- 
took  to  lodge  In  a  Joint  cMtventlon  of  the 
dty  council  the  sole  power  of  appointment 
Among  othera,  was  Ordlnanoe  No.  42,  which 
repealed  and  re-enacted  sections  31  and  82  of 
article  60  of  the  City  Code  of  1893,  and  that 
is  the  particular  ordinance  which  was  before 
ua  in  Hooptf  v.  Oieager.  84  Md.  196.  86  Atl. 
967,  1103,  and  86  Ati.  359.  The  obvious  de- 
signs of  this  legislatitm,  of  which  Ordlncnoes 
Na  18  and  No.  42  formed  but  part,  were 
twofold:  tbe  one  to  deprive  the  B&yor  of  all 
authority  to  make,  or  to  aid  In  maktag,  ap- 
pointments to  office;  the  other  to  repeal  tbe 
dedaratory  ordinance  which  by  the  oonetruc- 
tlon  It  placed  on  tdder  ordinances  might  en- 
able the  mayor  to  remove  a  larger  iramber  of 
officers  than  he  otherwise  coidd  have  remov- 
ed except  for  cause.  This  repeal,  however, 
did  not  interfere  with  his  power  to  make  re- 
movals under  section  81,  art  4,  Pub.  Loc. 
IdWB,  but  merely  left  the  power  as  It  bad 
existed  prior  to  the  adoption  of  seetleo  46, 
art  h  CUty  Code.  Tbe  repeal,  thertiore, 
was  simply  the  repeal  of  an  ordinance  whtcfa 
defined  antecedent  ordlnancea.  That  d^nl- 
timi  being  ahaUAed,  these  older  endlnances 
were  left  to  be  Interpreted  just  as  -ttiey  were 
understood  before  the  adoption  of  sectkn  46, 
—the  deflning  ordinance,— and  precisely  as 
though  that  aectlon  had  never  been  enacted. 
But  in  the  litigation  which  grew  ont  of  the 
contest  between  Mayor  Hooper  and  the  ap- 
pointees of  the  dty  council  this  court  de- 
clared the  attempt  to  strip  tbe  mayor  of  his 
statutory  power  to  make,  or  to  participate 
In  making,  appointments  to  be  abortive,  and 
decided  that  Ordlnanoe  No.  42  was  ifltra 
vlrea.  Hooper  v.  Creager,  supra.  It  is  bow 
Insisted  that  because  sections  45  and  47  of 
Ordinance  No.  13.  enacting  affirmative  legls- 
latloo,  and  placing  in  a  joint  convention  of 
tbe  city  council  the  power  of  appointment 
was,  in  efTect.  stricken  down  by  the  over 
throw  of  a  similar  provision  in  Ordlnanoe  Ne. 
42.  the  whole  of  Ordinance  NOj^lS  most  taM, 
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and  therefore  that  the  repealing  portion— a 
distinct  and  entirely  independent  proTlsion— 
cannot  be  operative  or  effectlTe.  The  argn- 
ment  Is  that  this  legislation  was  one  entire 
scheme,  and,  as  a  part  failed,  the  whole  mast 
fall.  Bot  there  were  two  distinct  and  wholly 
Independent  objects  sought  to  be  accoinpil^- 
ed.  One  was  dearly  within  the  power  of  the 
council  to  execute,  for,  having  the  power 
to  enact  section  No.  46.  they  undoubtedly  bad 
the  power  to  repeal  It;  tbe  other  was  palpa- 
bly ultra  Tires.  The  city  council  sought  to 
adopt  both,  and  it  does  not  follow  because 
that  which,  tbey  were  without  antfaority  to 
pass  failed,  tbe  measure  which  tbey  bad  tbe 
power  to  enact  necessarily  fell  with  it  Such 
a  Inroad  doctrine  might  nullify  tbe  wbde  of 
every  statute  thongb  all  Its  provisions,  save 
one,  were  constitutional.  There  was  no  In- 
dissoluble connection  between  the  two  ob- 
jects of  Ordinance  No.  13.  There  Is  simply 
a  physical  or  accidental  connection.— tbey  are 
both  set  forth  on  one  sheet  of  paper.  Tbe 
repeal  of  section  46  could  have  been  effected 
by  a  separate  ordinance  without  Interfering 
with  sections  45  and  47.  And  so  tbe  latter 
could  have  been  amended  without  touching 
section  46.  If  these  distinct  objects— tbe  total 
repeal  of  one  section,  and  the  amendment  of 
two  others—bad  been  dealt  with  In  two  s^ 
arate  ordinances.  It  would  scarcely  be  con- 
tended that  tbe  Invalidity  of  tbe  one  caused 
the  other  to  be  Inoperatlvfr  Most  assuredly 
such  a  <!Ontention  would  not  prevail  when 
tbe  alleged  Invalidity  arose  from  the  one  be- 
ing ultra  Tires,  while  It  was  confessedly  with- 
in tbe  power  of  the  municipality  to  enact  the 
other.  In  Berry  v.  Bailroad  Co..  41  Ud.  446. 
this  court  bad  before  It  Act  1874,  c  389. 
That  was  an  act  to  amend  the  charter  of  tbe 
Drum  Point  Railroad  Company.  It  amended 
two  sections  of  tbe  ori^nal  act  of  Incorpora- 
tloB,  and  added  eight  other  secttona.  One  of 
fbeae  secttons  purported  to  extend  the  time 
for  completing  the  road  and  to  extend  It  be- 
yond tbe  date  fixed  in  the  nineteentii  section 
of  the  charter,  but.  as  prbited,  tiie  time  was 
curtailed.  Upon  lamination  of  the  engnas- 
ed  bin  aa  It  was  finally  acted  no  by  tbe  two 
houses  of  tbe  legislature,  with  the  Indorse- 
ments thereon  by  tbe  proper  officers,  and  tbe 
Journals  of  both  houses,  it  appeared  beyond 
doubt  that  tbe  extension  of  time  aa  It  ap- 
peared in  the  third  section  of  tbe  act  as  that 
act  was  sealed  and  approved  by  the  govemor 
was  materially  different  from  tbe  third  sec- 
tion of  the  act  a>  It  passed  tbe  two  houses; 
and  It  waa  accordhigly  held  that  this  thhtl 
sectiMi  aa  contained  In  tbe  ai^roved  aet  was 
null  and  void.  But  because  the  third  section 
was  void  the  whole  act  was  not  declared  in- 
<^)eratlTe.  This  court  said:  "Bere,  as  the 
entlrs  pubUsbed  statute  except  the  third  sec- 
tion was  regularly  passed  by  tbe  legislature 
and  approved  by  tbe  governor,  there  can  be 
no  reason  for  declaring  tbe  otbor  porUmis  of 
It  Tfrtd,  because  the  third  section  Is  found  to 
bs  a  nulUtj.  Statutes  may  be  toM  in  part 


and  good  In  part,  and,  If  the  part  that  Is  tbIIi! 
Is  entirely  distinct  and  sererable  from  thai 
which  Is  void,  tbe  courts  will  uphold  and  en- 
force the  former  as  If  passed  dlsconnecteii 
from  the  latter."  And  State  v.  Conunlsslon- 
I  ere  of  Baltimore  Co..  2&  Md.  516.  and  Mayor, 
1  etc.,  v.  Deck«t,  82  Md.  369,  were  referred  to. 
I  See,  also,  Steifel  v.  Institution,  61  Hd.  144. 
;  where  a  rei>ealing  section  of  a  statute  was 
j  held  valid,  and  another  section  of  tbe  same 
,  statute,  attempting  to  enact  afflrmatlTe  legis- 
lation, was  held  Invalid.  There  Is  notbliq;  in 
the  case  of  State  v.  Bensinger.  83  Hd.  481. 
35  AU.  173,  at  all  In  conflict  with  this  view. 
In  that  case  tbe  act  of  1896  was  under  con- 
sideration. The  act.  by  Its  title,  purported  to 
repeal  an  act  of  1891  relating  to  brokers* 
licenses.  In  the  body  of  the  act  of  1896,  no: 
only  was  tbe  act  of  1894  repealed,  but  af- 
firmative legislation  was  attempted.  This 
was  held  Invalid,  because  not  disclosed  in 
tbe  title.  If  tbe  repeal  alone  bad  been  p»- 
mltted  to  stand,  tiiere  would  have  l>e«i  no 
statute  imposing  such  a  Ucoise.  As  It  wa? 
obvious  that  tbe  purpose  was  to  substltutf 
the  afflrmative  provisions  of  tbe  act  of  189*' 
for  tbe  legislation  contained  In  the  act  of 
1804,  and  as  It  was  equally  clear  that  for  ths: 
purpose,  and  that  purpose  only,  tbe  act  of 
1894  was  repealed.  It  followed,  when  the 
afflrmatlTe  legldatlon  failed,  tha  whole  ob- 
ject of  tbe  enaetmoit  was  defeated,  and  eBeet 
was,  therefore,  not  glTen  to  the  mere  naked 
repeal.  If  tbe  repealing  clause  bad.  under 
these  conditions,  been  held  to  be  operatln, 
tbe  Intention  ot  tbe  legislature  would  have 
been  absolutely  thwarted,  and  prectaely  tbe 
roTerse  of  the  situation  cootemidated  would 
baTe  been  brought  about  But  nuih  la  not 
the  case  here.  The  repeal  of  secttm  46  did 
not  affect  tibe  mayor's  statutory  pcnm  of  re- 
moval under  section  31,  art  4,  Potk.  Loc. 
Laws.  Under  that  section  be  could  still 
after  tbe  repeal  of  section  46  of  article  1  of 
tbe  City  Code  of  Ordinances,  remove  at  will 
any  appointee  holding  at  bis  ideasure;  and 
be  could  ranore  for  cause  any  other  ap- 
pointee by  observing  the  requirements  of  tbe 
statute.  Tbe  statute— that  is,  section  SI.  art 
4,  Pub.  Jjoc  Laws— provides  for  two  cimtlc- 
gencles,  namely,  summary  removals,  and  re- 
movals for  cause;  snd  the  repeal  of  section 
46  of  tbe  ordinances  left  tiiose  powers  un- 
affected. Uidlke  the  repesi  discussed  In  Ben- 
singer's  Case,  tbe  repeal  of  section  46  sflR 
left  In  force  ample  leglslatloa  on  the  subject 
of  the  repealed  pnvl^n.  There  was  no  at- 
tempt to  substitute  smne  othw  sebeme  of  re- 
moval m  place  of  section  46.  It  was  nncoD- 
dltionally  repealed. 

It  was  argued  that  the  laralldlty  of  Or- 
dinance No.  13  tiuougbout  all  tts  proTlstens. 
and  Uierefore  aa  a  repealing  ordlnanee,-^st 
la,  ss  repealing  sectton  4^— has  been  neces- 
sarily assumed  In  Ho<^»er  t.  Oreager,  84  Ud. 
19B.  8B  AtL  987.  1108.  and  86  AtL  S5B.  And 
tbe  learned  and  accomplished  Judge  who  de- 
cided this  case  below  stated  that  Ordlnssn 
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No.  13  was  "void  tbroughont  ai  an  unsepa- 
rable  part  of  a  consistent,  but  ultra  Tires, 
scheme  of  municipal  leglslatlott  designed  to 
extlnffalsh  tbe  mayor  as  a  co-ordinate  factor 
In  the  whole  sTstem  of  municipal  office  hold- 
ers." Certainly  there  Is  nothing  In  the  opin- 
ion of  this  conrt  In  that  case  to  indicate 
that  Ordinance  No.  18  was  dealt  with  at  all. 
It  was  In  the  record,  as  were  nnmeroua  oth- 
ers. We  were,  In  the  Creager  Case,  treating 
solely  of  the  power  of  appointment,  not  of 
the  power  of  remoTal;  and  the  whole  pnr^ 
pose  of  the  opinion  was  to  show  that  the 
city  council  could  not  deprive  the  mayor  of 
bis  statutory  right  to  participate  In  making 
appointments  to  municipal  offices.  The 
scheme  which  was  declared  ultra  Tires— 
though  we  spoke  not  of  it  as  a  scheme— was 
the  effort  to  deprive  the  mayor  of  his  power 
to  appoint.  This  Is  made  quite  apparent 
apon  turning  to  the  opinion  on  page  242,  84 
Md.,  and  page  068,  85  AtL  After  stating 
how  the  city  tax  collector  and  other  officers 
bad  been  appointed,  and  then  describing  the 
method  prescribed  by  the  new  ordinances, 
we  said:  "Whether  this  radical  change  In 
the  method  of  appolntmrat  of  the  city  tax 
collector  and  of  numerous  other  officers, 
'wherel^'  tiie  mayor  was  deprived  of  all  par- 
ticipation In  their  selection.  Is  ultra  Tires  or 
not  Is  the  predominant  and  controlling  ques- 
tion ta  the  case."  We  proceeded  to  discuss 
that  question,  and  tiiat  question  alone,  with- 
out adverting  in  any  way  to  the  repeal  of 
section  46,  and  without  suggesting  or  Inti- 
mating that  the  rapeal  was  abortlTe  or  Inef- 
fectnaL  The  question  of  Its  repeal  was  not 
bef<ne  us. 

But  It  Is  farther  Insisted  that  section  46 
has  been  Judicially  recognised  aa  an  existing 
law  In  a  case  in  wblch  tt  must  necessarily 
have  been  considered,  and  was  In  fact  con-' 
sldered  and  commented  on,  and  made  the 
basis  of  the  court's  decision.  In  support  of 
this,  Famen's  Case  Is  cited.  This  view  re- 
sulta  from  an  entire  misapprehension  of  the 
case  of  Hooper  t.  Famen.  Mayor  Hooper 
undertook  to  remoTe  the  school  commission- 
ers of  Baltimore  cl^.  and  to  appoint  a  new 
board.  The  litigation  In  Hooper  r.  New 
<Md.)  87  AtL  424,  and  Same  v.  Famen,  was 
the  result. '  The  validly  of  the  appointment 
of  the  old  boardt  the  duration  of  the  term 
of  office,  and  the  power  of  the  mayor  to  re- 
move the  members,  were  the  questions  that 
arose.  To  the  petition  for  a  mandamus  In 
Famen's  Case,  Mayor  Hooper  filed  an  elabo- 
rate answer.  The  tenth  paragraph  of  that 
answer  averred:  'I'hat  the  charter  of  the 
city  of  Baltimore  In  express  terms  declares 
that  all  municipal  officers  shall  hold  their 
respective  offices  at  the  pleasure  of  the 
mayor  unless  otherwise  provided  by  law  or 
ordinance;  •  •  •  that  for  the  purpose  of 
construing  the  language  used  In  said  charter 
provision,  and  to  give  It  the  broadest  mean- 
ing, the  mayor  and  city  conncfl  of  Balti- 
more has  heretofore  passed  the  following  or- 


dinance, contelned  In  article  1,  |  46,  of  the 
Baltimore  City  Code  of  1883,"  and  Uien  sec- 
tion 46  Is  set  out  In  full.  The  answer  then 
proceeds  to  allege  that  the  school  commis- 
sioners are  municipal  officers,  "subject  to 
this  power  of  ranoval  at  the  pleasure  of 
the  mayor."  To  this  whole  answer  the  re- 
lator demurred,  and  thus,  for  the  purposes 
of  that  case,  the  pleadings,  the  existence 
of  the  section  was  admitted.  This  court 
had  no  authority  to  look  beyond  the  record, 
and  to  search  the  ordinances  of  the  city,  to 
see  whether  section  46  had  been  repealed; 
as  It  would  bare  been  obliged  to  do  bad  tho 
enactment  been  a  public  general  or  a  public 
local  stetote.  Courts  cannot  take  Judicial 
notice  of  the  ordinances  of  municipal  cor>- 
poratlons;  th^  must  be  proTed  as  factSi. 
Central  Sav.  Bank  of  Baltimore  t.  Mayor, 
ete.,  of  City  of  Baltimore,  71  Md.  615.  IS  Atl. 
809,  and  20  Atl.  283.  And  so  there  was 
nothing  left  for  us  to  do  but  to  deal  with  the 
record  as  we  found  It  The  ordinance,  section 
40,  was  discussed  be(»use  the  parties  by  their 
pleadlns^  had  made  It  a  part  of  Uie  case.  Just 
precisely  as  they  might  hare  made  any  other 
statement  of  fact  The  admission  by  a  de- 
murrer that  an  ordinance  Is  In  existence 
certainly  does  not  beyond  the  purposes  of 
that  particular  case,  glre  the  ordinance  vi- 
tality. If  In  fact  It  has  been  r^ealed.  To 
Judicially  recognize  a  fact  when  the  fact 
only  appears  as  a  fact  hy  the  concesdon  of 
a  demurrer.  Is  not  a  Judicial  determination 
that  the  f&ct  as  a  fact  does  exist  Upon 
demurrer  things  are  treated  aa  fiicte  that  are 
not,  or  may  not  be,  facte;  and  It  would  he  a 
most  singular  conclusion  If  tt  were  held  that 
a  court  In  dealing  with  such  admissions  ad- 
judged the  things  treated  as  facte  to  be  facts. 
It  Is  not  a  Judgment  the  court  that  they 
exist  It  Is  an  admission  1^  the  parly  de- 
murring that  for  the  purposes  of  that  case, 
they  exist  The  judgment  proceeds  upon  the 
hypotiiesis  Oiat  they  exist  but  It  Is  not  an 
adjudication  that  th^  do  exist  The  hy- 
pothesis binds  no  person  but  the  parly  to  the 
case;  otherwise  a  concession  made  In  one 
case  would  preclude  the  whole  world  from 
disputing  It  In  Famen's  Case  we  quoted 
section  40  from  the  pleadings,  and  then 
showed  that  It  had  no  application  to  the  ccm- 
troversy;  and  we  obviously,  therefore,  did 
not  make  it  the  basis  of  the  decision  of  that 
litigation. 

We  hold,  then:  First  that  the  term  of  the 
appellant  as  visitor  of  the  Jail  was  for  two 
years;  secondly,  that  the  mayor  had  no 
power  to  remove  him  without  cause,  unless 
section  40.  art  1,  City  Code  1893.  authorized 
such  a  removal;  and,  thirdly,  that  section  46 
has  been  rei>ealed,  and  Is  no  longer  In  force. 
It  follows,  therefore,  that  the  order  refusing 
the  writ  of  mandamus  must  be  reversed,  and 
the  cause  will  be  remanded,  that  the  writ, 
as  prayed  for,  may  be  Issued.  Order  revers- 
ed, with  costs  above  and  below,  and  cause 
remanded,  that  the  writ  may  issp^  aa  prayed. 
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BAX/nHOBE  ft  OATONSVILLE  CONST. 
CO.  OF  BALTIMORB  CITY  t. 
BUSH  et  aL 

BXJ8H  et  aL      BALTIMORB  ft  GATONS 
VILLE  CONST.  GO.  OF  BAL- 
TIMOBE  CITY. 
<Conrt  of  Appeiia  of  Maryland.   Dee.  21, 

1S88.) 

Contract— Breach— DAMAOBB  —  MeABCHB— PiB- 
poKHANCB— Evidence. 

1.  Where  a  breach  of  a  contract  Is  Tithont 
the  fault  of  the  party  wilUag  to  perform  it, 
the  measare  of  his  damages  Ti  the  diSerence 
between  the  contract  price  and  what  It  would 
cost  bim  to  complete  it. 

2.  Od  the  Issue  whether  a  contractor  could 
have  completed  his  contract  to  deliver  a  cer- 
cain  quantity  of  gravel  by  a  given  time,  so  as 
to  entitle  him  to  damages  when  not  permitted 
to  complete  it  four  witneasea  acquainted  with 
Che  snrronndlngs  testified  that  he  could  do  It 
with  more  or  less  ease.  Two  witnesses,  oppos- 
ing, said  he  could  not  do  it,  since  his  maohiacry 
had  only  been  able  to  turn  out  a  disproportion- 
«te  quantity  in  the  time  already  occupied. 

Buffldent  to  establish  his  ability  to  per- 
form the  contract,  there  being  evidence  that 
he  was  not  wholly  dependent  on  the  macfainet}: 
hnt  could  assist  with  teanu  and  carta. 

OrcMB  appeals  from  drcoit  court  No.  2  of 
Baltimore  dty;  Fere  U  Wlckea,  Judge. 

Claim  of  L.  Ifc  Buab  ft  Cou  In  the  recelr- 
etshfp  of  the  Baltimore  ft  CatonBTlUe  Ooa- 
■irocthm  Oompany  of  Baltimore  City.  There 
was  a  decree  iFor  clajmanta  for  leM  than  the 
amount  dolmed,  and  both  parttes  appeal. 
Afflrmed. 

Argued  before  HcSHBBBT.  a  J.,  and  BSIS- 
OOB,  BBYAK,  BOYD,  and  PAGE;  JJ. 

Steele,  Semmes,  Carey  ft  Bond  and  Wm.  H. 
Buckler,  for  receiver.  J.  Packard,  Jr.,  for 
Bub  ft  Oo. 

BBISCOS;  J.  These  cross  appeals  are  from 
a  decree  of  circuit  court  No.  2  of  Baltimore 
dty  allowing  damages  for  the  alleged  breach 
of  a  contract  for  the  delivery  of  gravel  for 
ballasttng  a  line  of  railway  between  Laurel 
and  Paint  Branch,  Md.  L.  L.  Bush  ft  Co.. 
the  dalmants  or  plaintiffs  below,  were  rail- 
rood  contractCH^  and  during  the  year  1896 
made  two  contracts  with  the  Baltimore  & 
CatonsvlUe  Construction  Company,  the  de- 
fendant below,  and  a  corporation  which  bad 
been  chartered  for  the  purpose  of  construct- 
ii^  a  double-track  electric  railway  between 
Baltimore  and  WashtDgton,  D.  C,  for  the 
Columbia  ft  Maryland  Railway.  There  was 
no  dispute  as  to  the  balauce  due  upon  the 
contract  for  grading  four  miles  of  road  be- 
tween Laurel  and  Mulrkirk,  Md.  This 
amount  was  paid,  and  Is  not,  therefore,  in- 
volved In  these  appeals.  But  the  contro- 
versy here  grows  out  of  the  contract  to  bal- 
last the  rood  with  gravel  between  Paint 
Branch  and  Main  street  at  Laurel,  and  for 
the  breach  of  which  Bush  &  Co.  claimed  dam- 
fes  to  the  extent  of  ?28.000.  The  court  be- 
low awarded  tiiem  the  sum  of  JIO.OOO,  with 
tnterest  from  August  30, 1896,  and  costs;  and 


from  this  decree  both  parUes  have  appealed. 

The  plaintiffs'  claim  Is  based  upcm  an  esti- 
mated profit  of  60  cents  per  cable  yard  on 
66,000  cubic  yards  of  gravel,  which  they  con- 
tend would  have  been  made  by  them,  bad  the 
contract  not  been  broken,  and  they  bad  been 
permitted  to  comi^ete  It.  The  claim  is  re- 
sisted by  the  Baltimore  ft  CatonsTiUe  Ccn- 
Btructlon  Company  upon  three  grounds,  as  al- 
leged by  tbem:  First,  because  the  construc- 
tion company  only  contracted  for  the  deliv- 
ery of  25,000  cubic  yards  of  gravel;  second- 
ly, because  tlie  plaintiffs.  Bush  &  Ga,  were 
not  ready,  able,  and  willing  to  deliver  the 
25,000  yards  contracted  for  by  the  30tta  of 
August,  1896,  and  could  not  have  performr-ii 
their  contract;  and,  thirdly,  because,  even  if 
they  were  able  and  willing  to  perform  the 
contract,  they  could  not  have  made  any  profit. 

The  law  applicable  to  a  case  like  this  has 
been  definitely  settied.  In  U.  S.  T.  Behan, 
110  U.  S.  344,  4  Sup.  CL  81,  the  supreme  court 
says:  "The  prima  facie  measure  of  damages 
for  the  breach  of  a  contract  Is  the  amount  of 
the  loss  which  the  Injured  party  has  sustain- 
ed thereby.  If  the  breach  consists  in  pre- 
venting the  performance  of  the  contract,  with- 
out the  fault  of  the  otber  party,  who  is  will- 
ing to  perform  it,  the  loss  of  the  latter  will 
consist  of  two  distinct  items  or  grounds  of 
damages,  namely:  First,  wbat  he  has  al- 
ready expended  towards  performance,  less 
value  of  materials  ou.  band;  secondly,  the 
profits  that  he  would  realize  by  perfortiUng 
the  whole  contract  If  he  goes  also  for  jirof- 
Its,  then  the  rule  applies  in  Speed's  Case, 
8  Wall.  77,  and  bis  profits  will  be  measured 
by  the  difference  between  the  cost  of  doing 
the  work  and  what  he  was  to  receive  for  it." 
And  this  court,  in  the  recent  case  of  Bail- 
road  Co.  V.  Stewart,  79  Md.  499,  29  AtL  9Gi. 
In  adopting  the  rule  established  by  the  su- 
preme court  In  Beban's  Case,  supra.  Speed's 
Case,  8  Wall.  77,  and  hi  Railroad  Co.  v.  How- 
ard, 13  How.  307,  says:  "The  plalntlirs  are 
entitled  to  recover  such  an  amount  as  the 
Jury  may  find  will  compensate  them  for  the 
loss,  If  any,  which  they  may  have  sntrer»l 
by  reason  of  the  stopping  of  the  work  by  the 
defendant;  the  measure  of  damages  being  the 
difference  between  the  amount  wblch  they 
would  have  been  paid  for  the  aaid  work, 
when  completed,  at  the  contract  price,  and 
what  It  would  have  cost  the  plaintiffs  to  do 
and  complete  the  same."  We  come,  tben.  to 
a  consUlemtion  of  the  facts  of  the  case,  as 
contained  In  the  record. 

The  contract  or  speclScaUons  for  gravel 
ballast  is  in  these  words:  "The  gravel  to  be 
screened,  clean  gravel,  free  from  sand,  loam, 
clay,  or  other  foreign  substances.  The 
greatest  diameter  of  any  stone  not  to  exceed 
two  Inches,  and  the  least  to  be  not  less  than 
one-fourth  of  an  Inch.  To  be  delivered  on 
the  roadbed  of  the  Columbia  ft  Maryland 
Railway,  btttween  Paint  Branch  and  Main 
street  at  Laurel,  and  spread  In  two  beds, 
of  ten  feet  each  in  w-'dth,  and  Mffbt  InidiM 
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In  depth,  conforming  to  otaJMs  whleb  trill 
be  fumlsbed.  Also,  two  rows  of  gravel  to 
"be  plied  on  tbe  outside  of  the  beds,  sufficient 
In  quftntlty  to  measure  Vis  of  a  cubic  yard 
In  each  row  per  linear  foot.  Dellv^es  to 
commence  on  or  before  June  13tb,  1896,  and 
to  be  completed  on  or  before  August  80th, 
189G;  and  not  less  than  8,000  cubic  yards 
shall  be  delivered  and  spread  as  aforesaid 
within  any  one  month  from  the  date  speci- 
fled  for  the  first  delivery.  Hie  rails  of  the 
Columbia  &  Maryland  Railway  Company 
will  be  allowed  to  be  used  In  distributing  the 
ballast,  provided  the  contractors  return  the 
rail  in  the  like  condition  as  when  delirered 
them.  The  S5-lb.  rail  will  be  delivered  on 
the  B.  &  O.  cars  at  Muirklrk;  the  contractors 
to  take  It  at  this  point.  And  for  doing  and 
performing  said  work  In  the  manner  and  In 
the  time  aforesaid  the  said  Baltimore  ft  Ga< 
tonsville  Construction  Company  agrees  to 
pay  to  said  L.  L.  Bush  &  Co.  one  dollar  and 
fifteen  cents  {$1.16)  per  cubic  yard,  measured 
when  dellreted  and  spread  and  piled  upon 
the  roadbed  of  the  Columbia  &  Maryland 
Railway  aforesaid.  Payments  to  be  made 
on  the  16th  of  each  month  for  the  dellverlea 
made  In  the  previous  month,  less  10^  which 
percentage  sbaU  be  resarred  until  the  con- 
tract has  befai  completed;  and  wb«D  said 
contract  has  been  completed,  and  accepted 
by  the  said  Columbia  &  Maryland  Hallway* 
If  within  the  time  and  manner  herein  speci- 
fied, the  Baltimore  &  Catonsville  Construe* 
tlon  Company  will  pay  to  the  said  L.  L.  Bush 
&  Co.  the  balance  due  under  this  agreement, 
— It  being  distinctly  understood  and  agreed 
that  the  time  Is  made  the  essence  of  this 
agreement  Should  said  L.  L.  Bosh  ft  Co. 
fail  to  deliver  the  quantity  of  gravel  per 
month  hereinbefore  stipulated,  the  president 
of  the  Baltimore  ft  Catonsville  Construction 
Company  shaH,  and  he  Is  hereby  authorized 
to,  contract  for  such  ballast  as  may  be  re- 
quired to  comply  with  the  terms  of  this  con- 
tract; applying  the  same  and  deducting  the 
cost  thereof  from  any  moneys  due  or  to  be- 
come due  to  said  L.  L.  Bush  ft  Co.  under  this 
contract  As  witness  our  hands  this  29th 
day  of  May,  1896.  L.  L.  Bush  ft  Ca  [Seal], 
by  B.  D.  Peters.  The  Baltimore  ft  Catons- 
ville Construction  Company,  by  H.  T.  Doug- 
las, President"  While  these  specifications 
may  be  somewhat  indefinite  as  to  the  quanti- 
ty of  gravel  to  be  delivered,  yet  the  specifi- 
cations and  correspondence  between  the  j»ar- 
tles.  when  takai  together,  we  think,  clearly 
Indicate  that  the  contract  was  for  the  deliv- 
ery of  25,000  yards,  and  not  for  66.000,  as 
contended  for  by  the  plaintiffs.  It  appears 
from  the  letter  of  CoL  Douglas,  the  presi- 
dent of  the  company,  dated  May  IS,  1886, 
that  he  writes  as  follows:  "Id  reply  to 
your  favor  of  the  ICth  [meaning  a  letter 
from  the  plalntUfs],  I  will  be  glad  to  receive 
a  proposal  from  you  fOT  furnishing,  and 
spreading  on  the  line  of  this  road  betwem 
6tb  and  Main  street  at  Lanrel  and  Paint 


Branch,  say,  25,000  yards  of  broken 
Cor  ballast."  And,  In  reply  to  this  letter,. 
Bush  ft  Co.  write  on  May  20th:  "We  are  pre- 
pared to  deliver  to  you  from  25,000  to  40^001^ 
yards  of  dean,  screened  gravel,  for  baUast,. 
at  rate  of  300  to  600  yards  per  day;  delivery 
to  commence  within  two  we^s  from  date  of 
contract"  And  on  June  8tb,  In  reply  to  an 
application  by  Bush  ft  Co.  for  an  extemrion 
of  time  for  the  delivery  of  the  gravel,  Cok 
Douglas  writes:  "I  cannot  extend  the  time 
for  the  delivery  of  ballast  beyond  Aug.  30th. 
If  you  begin  delivery  June  ISth,  It  will  give, 
yon  75  days,  and  you  ought  in  this  time  to 
deliver  25,000  cubic  yards."  These  letter^, 
with  the  other  testimony  upon  this  branch  of 
the  case,  sustain  the  construction  placed  np- 
OD  the  contract  by  the  defendant— that  the 
plaintiffs  were  to  deliver  only  25,000  yards  ol 
gravel  The  56,000  yards  are  nowhere 
tioned.  In  either  the  spedflcations  or  tiie  cor- 
respondence between  the  parClra. 

We  come  now  to  the  defendant's  second  ob- 
JectlMi,  and  that  Is  as  to  the  ability  and  read- 
iness of  plainUCts  to  perform  the  contract  by- 
August  80,  1806.  The  evldmce  upon  thla 
question  Is  somewliat  conflicting,  and  we  wilt 
quote  from  such  parts  of  it  as  w«  find  nec- 
essary for  the  dedslon  of  this  case.  Now.  It 
is  admitted  that  the  woift  was  stopped  by  di- 
rection of  the  dtfendant  corporatloD  la  lt» 
letter  of  July  aoth,  in  which  It  to  stated: 
"Until  further  notice,  suspend  the  delivery  off 
gravel  ballast  under  your  contract  with  thia 
company.  [Signed]  H.  T.  Dou^s,  Presi- 
dent" It  also  appears  that  at  this  time 
plaintifrs,  Bush  ft  Col,  had  expended,  for  the- 
cost  of  the  plant  erected  by  them  to  execute 
the  cMitract  the  sum  of  912,500,  In  addition 
to  the  coot  of  the  steam  shord  whfdi  they 
had  on  hand,  aggregating  the  sum  of  f  13,00ft^ 
76.  The  witness  Whitman  testified  that 
working  10  hours  per  day  and  10  hours  par 
nl^t  for,  say,  22  days^  making  allswanea- 
for  Sundays  and  rainy  days,  wonkl  credit 
the  steam  plant  with  84,000  yards,  ieavloc 
22,000  yards  of  material  to  be  hauled  by  otl^ 
er  means.  And  In  rn>ly  t*  slxteoith  qaea- 
tlon,  "Would  It  have  been  possible  for  L.  L. 
Bush  ft  CfK  to  have  completed,  with  the  plant: 
and  appliances  at  their  dlsponl.  the  delivery 
of  56,000  yards  by  August  30, 1806?  If  yea^ 
state  In  detail  how  you  reach  your  conduatask,. 
and  give  figures  showing  cost,"— be  says:: 
"Yes,  sir.  The  following  statement  whleU 
has  been  prepared  by  me  will  show  the  esti- 
mated cost  of  furnishing  the  gravel  under  tba 
contract  and  the  details  as  to  the  time  ne^ 
essary,  and  what  It  will  cost  per  day  of  tea 
hours  to  handle  the  screening  plaat,  induslve 
of  steam  sbovd,  locomotive,  and  ears,  and 
teams  for  hauling  away  the  waste  BaterlaL*" 
The  witness  Sloan,  surv^or  of  Baltimorr 
city,  who  made  a  personal  examlnatlOB  of  Mat- 
gravel  pits  or  beds  along  the  line  of  the  rail- 
way, and  the  plant  of  Bush  ft  Co.  which  kati 
been  erected  for  this  work,  testified: 
SnppoM  on  July  29,  1896^  thtgr  liad  deliv- 
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«red  480  yaxda;  would  you.  or  not,  think  It 
poeilble  for  them  to  supply  the  pemalDlng  CH,' 
&20  yuds  required  hj  the  ctrntract  by  August 
30. 1896?  A.  Tea.  sir;  I  do.  11  Q.  Wbst,  In 
your  Judgment,  between  the  2Mh  day  of  July, 
ISOe,  and  the  30th  day  of  August,  1896,  would 
be  a  proper  allowance  for  days  of  actual 
woiic,  exclnding  Sundays  and  rainy  days?  A. 
I  should  say  sbont  22  or  23  days.  12  Q.  Sup- 
posing the  temporary  stoppage  of  their  steam 
screening  plant,  say,  10  per  cent  of  the  time, 
would  you,  or  not,  think  It  possible,  under 
such  ccmdltlons,  to  complete  the  contract 
within  the  time?  A.  Yes.  sir.  My  reason  for 
saying  so  would  be  the  number  of  different 
pits  acceealble,  and  the  quantity  of  gravel  in 
each  one.  13  Q.  What  would  be  the  aTerage 
haul  to  the  line  of  the  railway,  by  available 
country  roads,  from  the  pits  which  they  would 
need  to  use  In  the  completion  of  tbeir  con- 
tract? A.  About  one  mile.  The  average  of 
all  the  pits  would  probably  amount  to  less 
than  one  mlUe."  The  witness  Baldwin,  a 
railroad  contractor,  and  who  had  experience 
since  1862  In  the  conatructlon  of  railway  and 
similar  work,  also  testified:  "4  Q.  The  con- 
tract of  li.  L.  Bush  &  Co.  calls  for  the  de- 
Uvery  of  06,000  cubic  yards  of  clean  gravel 
on  the  line  of  said  railway,  between  the  points 
refored  to  In  my  tanner  question,  on  or  b»> 
fore  August  80,  1806.  From  yonr  observation 
of  these  gravel  pits,  of  the  plant  for  delivery, 
and  the  surroundings  generally,  wbat  have 
yon  to  say  as  to  their  ability  to  perform  said 
contract,  as  to  quantity  and  as  to  time?  A. 
As  far  as  the  quantity  is  concerned,  they  have 
got  abundance  from  the  pits  that  I  saw  to 
ballast  three  times  as  much  road.  As  to 
time,  ^ere  Is  nothing  to  hinder  them  from 
putting  that  amount  of  gravel  on  the  road  in 
26  or  30  working  days,  and  even  In  less  time, 
if  necessary."  And,  In  line  with  the  testi- 
mony of  these  wltntsses,  we  have  that  of  the 
claimant  Peters  and  the  wltoess  Oarlln.  But 
It  Is  contended  upon  the  part  of  the  construc- 
tion company  that  because  the  steam  plant 
had  delivered  only  600  cubic  yards  of  gravd, 
and  only  480  yards  had  been  accepted  by  the 
company,  from  June  15th  to  July  29th,  It 
would  have  been  Impossible  for  Bnah  &,  Co. 
to  have  completed  the  contract  within  the 
time  limit  This  view  Is  sustained  by  the 
two  witnesses  for  the  company,  Riley  and 
Schoepf.  But  while  the  preponderance  of 
evidence  Is  clearly  against  this  contention, 
yet,  If  It  be  CMiceded  for  the  purposes  of  this 
case  that  the  steam  plant  was  Insufficient  to 
perform  the  work  within  the  time  limit  It 
does  not  follow  that  the  contract  could  not 
have  been  otherwise  carried  out.  Mr.  Sloan, 
the  city  surveyor,  wbo  had  experience  <m  an 
actual  contract  In  the  same  section,  testified 
that  the  contract  could  have  been  performed 
within  the  time  limit  by  working  the  steam 
plant  to  Its  fullest  capacity,  and  at  the  same 
time  working  all  the  other  pits.  "The  pits 
on  the  lower  end  of  the  line  are  scattered 
aromid  In  nidi  shape  that  they  coold  be 


worked  at  the  same  tlm^  by  statSonary 
screens,  and  timing  it  with  mgom."  "6 
B.  X-Q.  The  coat  of  screating  and  delivering 
the  balance  of  this  gravd  provided  for  in 
the  contract  would  depend  to  a  considerable 
degree  upon  the  success  with  'wfalcb  that 
steam  screen  operated,  would  it  not?  A. 
Not  entirely  so.  7  B.  X-Q.  If  the  screen  work- 
ed successfully,  and  did  all  that  a  steam 
screen  of  that  make  under  proper  conditions 
could  ever  do,  it  would  have  enabled  them  to 
have  fulfilled  that  contract  at  a  consIderaUe 
lesa  cost  to  themsdves,  and  emsequently  with 
more  profit,  than  If  they  bad  been  compelled 
to  do  it  by  hsnd  screens,  or  In  some  other 
way?  A.  No  doubt  about  that,  but  here  are 
some  of  these  pits  that  can  be  worked  by  sta- 
tionary Bcreen  almost  as  cheap  as  that  could 
be  worked."  The  claimant  Peters  also  testi- 
fied as  follows:  "86  X-Q.  Yon  had  not  the 
screen  ready  In  time  to  deliver  the  gravd 
according  to  contract?  A.  Not  until  the  lat- 
ter part  of  July  could  we  deliver  from  that 
screen  up  to  its  full  capacity.  87  X-Q.  Your 
contract  called  for  the  delivery  of  not  less 
tban  8,000  cubic  yards  per  month,  and  yon 
were  not  in  condition  to  make  such  dellvOTles 
until  the  latter  part  of  July?  A.  We  were  In 
condltlMi.  but  we  did  not  do  It  We  were  not 
altogether  dependent  mi  that  screen.  88  X-Q. 
How  could  you  do  it,  then?  A.  With  teams 
and  carts."  Looking,  then,  to  the  wtlre  evi- 
dence, we  think  the  plaintiffs  have  proved 
that  they  were  both  able,  resdy,  and  willing 
to  perform  the  contract  of  the  29th  of  May, 
1896.  and  could  have  delivered  the  25.000 
yards  of  gravel  within  the  time  required  by 
the  contract 

Tlie  next  and  last  point  for  consideration 
Is  whether  the  plaintltTs  oonld  have  made 
any  profit  on  this  contract  "It  is  a  clear 
rule,"  says  the  supreme  court  In  Ballroad 
Co.  V.  Howard,  IS  How.  S44.  "that  the  gain 
or  profit  of  which  the  contractor  was  de- 
prived by  the  refusal  of  tiie  company  to  al- 
low him  to  proceed  with  and  complete  the 
work  was  a  proper  subject  of  damages.  And 
in  case  of  a  contract  like  this  that  loss  is, 
among  other  things,  the  difference  betwe^ 
the  cost  of  doing  the  work  and  the  price  to 
be  paid  for  it;  •  *  •  and  to  deprive  blm 
of  It  when  the  other  party  had  broken  the 
contract  and  unlawfully  put  an  end  to  the 
work,  would  be  unjust."  According,  then, 
to  the  testimony  of  all  the  witnesses  except 
two,  the  plalntlCts  would  have  made  a  profit 
if  they  bad  been  permitted  to  complete  the 
contract.  The  witness  Peters  puts  the  profit 
at  50  cents  per  cubic  yard;  Whitman  places 
it  at  49%  cents,  Sloan  estimates  It  at  45  cents, 
and  Baldwin  at  from  45  to  55  cents,  per  cubic 
yard.  The  witness  Sloan  stated  that  be  bad 
a  sul>coutract  under  E.  D.  Smith  &  Son  T<x 
building  the  tracks  of  the  Columbia  A  Mary- 
land Railroad  from  Howard  street  to  the 
Oalverton  Road,  and  c<Hnpleted  about  one 
mile  of  track,  using  screen-grav^  ballast  sup- 
plied imder  the  same  specifications  just  qoot- 
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ed  from  tbe  contract  of  U  L.  Bnsb  &  Oo. 
"While  executing  that  contract,  I  purchased 
screened  srarel  according  to  those  speclflca- 
tlons,  d^rered  In  the  neighborhood  of  Sara- 
toga street  and  Mount  street,  for  80  cents  per 
cubic  yard,  measured  In  the  carts  on  the 
work,  which  was  hauled  from  Bond's  Hill, 
bounding  on  Druid  Hill  Park,  a  distance  of 
about  three  miles.  I  also  purchased  other 
gravel  from  different  parties  at  a  much  less 
figure,  which  was  hauled  a  shorter  distance. 
8  Q.  What  would  be  the  additional  charge 
for  spreading  gravel  as  required  in  the  con-- 
tract  of  L.  L.  Bush  &  Co.?  A.  I  should  say, 
at  an  outside  flgure,  about  uloe  cents  per 
cubic  yard.  9  Q.  Can  yon  estimate,  from 
your  observation  of  the  pits  and  their  sur- 
roundings, and  of  the  plant  and  apparatus 
Installed  by  L.  L.  Bush  &  Co.  for  the  purpose 
of  carrying  out  tbelr  gravel  contract,  what 
would  have  been  the  cost  to  them  of  com- 
pleting said  delivery  under  the  contract?  A. 
I  have  made  a  rough  calculation,  from  the 
location  of  the  different  pits,  and  the  quantity 
of  gravel  In  each  one.  that  their  contract 
could  have  been  completed  within  the  time 
limit  for  70  cents  per  cubic  yard,  indudlng 
royalty,  which  I  understand  to  be  10  cents 
per  yard."  The  witness  Baldwin  also  testi- 
Oed:  "5  Q.  What  would  be  yoar  judgment, 
from  your  experience  tu  such  matters,  as  to 
tbe  cost  to  them  per  cubic  yard  of  ddlvering 
such  gravel.  Including  a  royalty  of  10  cents 
per  cubic  yard?  A.  I  never  figured  tbe  dis- 
tances up,  and  made  a  net  calculation  of  It; 
bat,  from  my  observation,  and  from  the 
measurements  whlcb  I  took  from  tbe  various 
pita,  I  would  be  safe  In  saying  that  they 
could  put  It  In  place  (or  TO  cents  per  cubic 
yard.  It  could  be  put  there  for  10  cents  less, 
If  the  additional  track— I  might  caU  It  a 
switch  back—- waa  built  from  the  screen  to 
tbe  abovel  to  bring  the  empty  cars  back;  and 
that  Is  what  tbey  proposed  to  do."  It  M- 
lows,  then,  from  this  construction  of  the  am- 
tract  that  the  decree  below  Is  correct,  and 
it  wUl  th^fore  be  affirmed;  each  party  to 
pay  one-half  tbe  costs  Id  this  court  and  the 
court  below.  Decree  affirmed,  each  party  to 
pay  onfr-haU  of  costs  In  both  eonrtiL 


HOOPER  et  al.  v.  SMITH. 

fCourt  of  Appeals  of  Maryland.   Dec.  20^ 
1808.) 

Wills— CoNSTHDCTioN—E^STATt  Created— Arrtfr 
BORN  DsviBiBa — ^THuaT9— Tbkhinatio:t. 
1.  A  testator  provided  that  his  estate,  con- 
sisting of  stocks,  be  held  in  trust  for  the  ase 
and  benefit,  "per  capita,  for  their  natnral  lives 
only,  of  all  mj  RranddauKhters  living  at  the 
time  of  mj  decease,  irho  shall  reach  tbe  full 
of  twenty-one  yearB,  and  of  the  Bnrvivinjr 
ijisue.  If  sacb  there  be.  absolutely,  of  an.  one 
or  more  of  my  said  granddaaichters  who  shall 
die  in  my  lifetime  or  subseqaeDtty.  but  under 
the  age  of  twenty-one  years,    and  that  the  in- 
i-nme  accniioK  on  such  Atocks  oo  tbe  coutinicent 
shares  of  such  granddaughters  aa  shall  be  under 


21  years  of  age  may  t>e  appropriated  for  Hietr 
maintenance  and  education.  Btti,  that  an  ab- 
solute estate  did  not  pass  to  such  granddanxh- 
ters,  but  It  was  Intended  to  aive  tnem  the  In- 
come from  their  respective  shares  during  life, 
and  to  secure  tbe  principal  fund  to  their  Issue 
after  their  death. 

2.  A  testator  provided  that  hit  estate  be  held 
In  trust  for  the  ase  and  benefit  of  his  irraud- 
daufchters  living  at  the  time  of  his  death,  and 
of  the  surviving  issue  of  any  who  died  in  his 
lifetime  or  subsequently.  Held,  that  grand- 
dangbtera  bom  after  the  death  of  testator  could 
not  take  either  as  first  takers  or  by  way  of  the 
remainder. 

3.  A  testator  devised  his  estate  In  trust  for 
the  nse  and  benefit,  "per  capita,  for  their  nat- 
ural lives,  of  all  my  grandifaughtera  living  at 
the  time  of  my  decease,  who  shall  reach  the 
age  of  tweoty-ooe  years,"  provided  that  the  in- 
come accrning  from  the  contingent  share  of 
such  granddaughters  as  should  be  under  21 
years  might  be  appropriated  for  their  malote- 
uance  and  education.  Held,  that  a  granddaugh- 
ter under  the  age  of  21  years  was  entitled  to 
have  the  Income  of  her  share  only  for  her  main- 
tenance and  education. 

4.  A  testator  devised  his  estate  in  trust  for 
his  granddaughters  for  their  lives,  and.  on  their 
deatn,  their  shares  to  go  to  their  issue  abso- 
lutely. Hrld,  that  the  trust  ceased  oo  the  death 
of  such  granddaughters. 

G.  A  testator  provided  that  his  estate  be  held 
In  trust  for  the  nse  of  his  granddaughters  for 
their  lives,  and,  on  the  decease  of  any  one,  her 
share  to  pass  absolutely  to  her  surviving  chlid 
or  children,  and  the  surviving  Issue  of  any  then 
deceased,  and,  If  there  be  none,  then  to  her  sis- 
ter or  swters.  and  the  surviving  Issue  of  any 
deceased  sister.  Bfld,  that  the  share  of  eadi 
granddanghter  devolved  tm  the  cbildmi  or  is- 
sue  of  the  taker  of  the  life  estate. 

Appeal  from  cu%nlt  court  ot  Baltimore  city; 
Albert  Ritchie.  Judge. 

Petition  William  J.  Hooper  and  otbera, 
trustees,  against  Rotwrt  lynea  Smith,  admin- 
istrator of  Oeorgiana  J.  Smith,  for  a  construe- 
tlon  of  tbe  will  of  W.  E.  Hooper,  deceased. 
There  was  a  decree,  from  which  petltlonen 
appeal.  Reversed. 

Argued  before  McSHERRY,  C.  J.,  and  BRIS- 
COE. BOYD.  ROBERTS,  and  PAGE,  JJ. 

Thomas  M.  Lanaban  and  Frank  Gosnell,  tot 
appellants.  Charles  BL  HUl,  for  ^pellee. 

PAGB,  J.  The  queatloiu  In  this  anneal 
arise  upon  tbe  construction  ot  tbe  second 
clause  of  the  will  of  the  late  W.  E.  Hooper. 
Mr.  Hotter  died  In  tbe  year  1885,  leaving 
children  and  18  granddaughters.  Among  ttie 
latter  were  Catherine  B.  Smith,  Oeorgiana  J. 
Smith,  and  Mary  H  Smith,  children  of  hla 
daughter  Mary  B.  Smith.  Catherine  died  tn 
January,  1880.  aged  about  2  years.  Georgl- 
ana  died  In  January,  1808,  over  21  years  of 
age.  Maiy  Is  still  living,  and  under  20  yean 
of  age.  The  second  clause  of  bis  will  Is  aa 
follows:  "2nd.  I  give  and  bequeath  unto  my 
four  sons,  William  J.  Hooper,  Theodore  Hoop- 
er, James  Edward  Hooper,  and  Alcaeus  Hoop- 
er, and  the  'survivors  and  survivor  of  them, 
and  the  executors  or  administrators  of  tbe 
survivor,  all  other  my  stocks,  whether  city, 
state,  national,  bank,  or  of  whatever  kind  or 
description  such  stocks  shall  be,  of  or  to 
which  I  iball  died  possessed  or  entitled,  vpon 
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tnat,  for  the  lole  and  aepuate  use  and  bene- 
fit per  capita,  for  their  natoral  live*  only,  of 
all  mj  granddaughtera  IItIds  at  the  tJme  of 
my  decease,  who  shall  reach  the  full  age  of 
21  years,  and  of  the  sunrlTlng  Issue,  If  such 
there  be,  absolutely,  of  any  one  or  more  of 
my  said  granddaughters  who  shall  die  In  my 
lifetime  or  subsequently,  but  nnder  said  age 
of  twenty-one  years;  sndi  issae,  howerer,  to 
take  tbe  sbare  or  shares  only  to  which  their 
parent,  or  respective  parents,  would  have 
been  entitled  had  she  or  they  survived  me, 
and  attained  to  said  age.  Upon  the  decease 
of  such  my  respective  granddaughters,  then 
In  trust,  as  to  the  share  in  said  stocks  of  eact 
BO  dying,  to  the  surviving  child  or  children, 
and  surviving  Issue  of  any  then  deceased 
child  or  children,  of  such  my  granddaughters 
so  dying,  absolutely,  per  stirpes.  And,  in  de- 
fault of  any  such  surviving  dilld  or  Issue, 
then  upon  trust  to  and  for  the  surviving  sister 
or  sisters,  and  the  surviving  Issue  of  any  de- 
ceased sister  or  sisters  ot  such  granddaughter 
so  dying,  absolutely,  per  stirpes;  and  in  de- 
fault of  any  such  surviving  sister,  or  Issue  ot 
a  deceased  ^ter,  then  upon  trust  for  all  my 
then  surviving  granddaughters,  and  surviving 
Issue  of  any  of  my  then  deceased  granddaugh- 
ters, absolutely;  sudi  granddat^ters  taking 
equally,  per  capita,  and  such  surviving  Issue 
of  deceased  ones  representing  tbeir  mothers, 
and  taking  what  wonld  have  fallen  to  them 
bad  they  survived.  And  to  the  income  ac- 
cruing upon  such  stocks  on  the  contingent  or 
presumptive  share  or  shares  of  such  of  my  re- 
spective granddaughters  as  shall  be  under  the 
aforesaid  age  of  twenty-one  years,  the  whole 
or  any  part  thereof  may  be  appropriated  by 
the  trustees  for  her  or  their  maintenance  and 
education;  and  so  much  of  said  income  as 
shall  not  be  so  applied  shall  be  accumulated, 
and  added  to  the  principal  of  the  r^pectlve 
shares,  and  disposed  of  ultimately  In  the 
same  manner  as  the  principal." 

The  purpose  of  the  testator  In  this  clause 
was  to  provide  for  his  granddaughters  by  giv- 
ing them  the  income  of  their  respective 
shares  during  life,  and  by  seevrlng  the  prin- 
cipal fund  to  their  Issue  after  their  deaths. 
It  cannot  be  snccessf  ully  contended,  we  think, 
that  he  intended  to  give  them  an  absolute 
estate  In  any  part  of  the  fund,  except  Bu<di  as 
might  devolve  upon  them  nnder  the  operation 
of  tbe  limitations  subsequently  expressed  in 
another  part  of  the  clause.  The  words  of  the 
testator  are  unmistakable,— tbe  trustees  are 
to  hold  in  trust  for  the  separate  use  and  bene- 
fit of  the  granddaughters,  for  "their  natural 
lives  only."  But  these  words  cannot  apply  to 
tbe  "surviving  issue"  referred  to  In  the  first 
paragraph  of  the  clause,  because,  as  will  ap- 
pear later  on,  the  testator  has  employed  such 
definite  and  clear  terms  as  to  them  that  such 
a  conatructlon  is  not  possible.  The  testator 
has  declared  that  the  trust  was  created  for 
the  sole  use  and  benefit  of  his  granddaugh- 
ters living  at  tbe  time  of  his  death,  and  of  the 
surviving  Issue  of  "any  one  or  more"  of  his 


"nld  gimoddsagbtcr^  who  shall  die  tai  Us 
llf  ettne  or  subseqaently,  and  no  one  wbo  does 
not  come  within  the  classes  thus  deseribed 
can  be  ^titled  to  a  share  of  tbe  funds. 
Therefore  granddaughter*  bom  since  tlie  death 
of  the  testator  cannot  ta^  either  as  first 
takers  or  by  way  of  the  remainder. 

Tlie  testator.  In  ttie  latter  part  of  the  clause. 
In  ref  errli^  to  the  shares  of  sndi  of  his  grand- 
daughters "as  shall  be  under  the  aforeaald 
age  of  twenty-one  years,"  calls  them  **tbe  con- 
tingent or  presumptive  shares";  and  he  di- 
rects that  tbe  Income  on  these  shares  **may 
be  appropriated  by  the  trustees  for  or 
their  maintenance  and  education."  So  much 
of  the  said  Income  as  shall  not  be  ao  applied 
la  to  be  "added  to  the  principal  of  the  respec- 
tive sbares,  and  dl^sed  of  nltimat^y  In  tiie 
aame  manner  as  the  principal."  Now,  bear- 
ing In  mind  the  words  In  tbe  earlier  part  of 
the  dause,— "for  tbe  sol*  and  separate  nae 
and  benefit  per  capita  for  tbefr  natural  lives 
only,  of  all  my  granddaoghtei*  living  mt  the 
tbne  of  my  decease,"— it  Is  clear  that  he  in- 
tended tiiat  a  granddaughter  under  age  Miould 
be  entlfled,  while  nnder  the  age  of  21  years, 
only  to  have  the  Income  on  her  share  appro- 
priated to  her  maintenance  and  education, 
and  that  she  should  be  entitled  to  receive  tbe 
entire  income  on  her  share  and  on  tbe  acca- 
mulated  Income  (that  had  not  been  applied 
to  her  snpport  and  education)  Mily  after  tike 
liad  passed  that  age.  Th^  Is  also  aa  Intent 
to  be  gathered  from  the  clause  that  the  trust 
should  continue  only  dnrtng  the  Ufa  oC  flie 
granddaughter.  The  first  paragraph  declares 
that  the  trust  is  for  tbe  benefit  of  grand- 
daughtem  and  "surviving"  issue.  But 
lattw  are  to  take  "absolutely,"  aa^  if  that 
is  so,  the  trustees  wonld  have  no  longer  any 
active  duty  to  discharge,  and  the  tnwt  would 
cease.  Hooper  v.  Feigner,  80  Md.  272,  30  AXL 
911.  It  Is  also  apparent  that  tbe  testator  In- 
tended that  the  share  of  each  granddauffhter 
should  devolve  upon  the  chlldrrai  or  tssoe  <tf 
the  taker  of  the  life  Interest.  It  Is  provided 
that,  upon  the  decease  of  any  one  of  bis 
granddaughters,  her  sbare  shall  pasa,  abso- 
lutely—First,  to  her  surviving  child  or  Chil- 
dren, per  stirpes,  and  the  surviving  Issue  of 
any  then  deceased;  and,  if  there  be  none, 
then,  second,  to  her  sister  or  sisters  and  the 
surviving  Issue  of  any  deceased  slater  of  such 
granddaughter,  per  stirpes.  Hie  share  la  to 
be  kept  In  the  branch  of  the  family  to  wbich 
the  deceased  granddaughter  belonged,  if  at 
the  period  of  her  death  any  of  those  mention- 
ed survive.  If,  however,  there  survive  no 
child  or  children  or  Issue  thereof,  no  sister  or 
sisters  or  issue  thereof,  then  it  devolves  equal- 
ly, per  capita,  absolotely  upon  all  bis  tlien 
surviving  granddaughters  and  the  snrrlrlng 
Issue  of  any  of  his  then  deceased  granddaagb- 
ters,  such  surviving  issue  of  deceaaed  grand- 
daughters "representing  their  mothers,  and 
taking  what  would  have  fallen  to  them  had 
tbey  survived." 

Mow,  let  us  apply  these  reaulta  of  onr  exam- 
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button  of  tbc  datue  to  thO'  eodstbqr  fktctai 
First.  It  ta  eiear  that,  open,  the  defttb  of 
Gatbeclne,  ttae  i/ia  pu*t  held  la  tnut  for  bet 
derolreB  upon  her  two  Bisters  Oeor^ana  and 
Mary,  "aba<^ut^,"  and  clear  <a  the  tnut 
Secmd.  Georglana,  Kt  her  death,  held,  tbcfe* 
fore,  ^/i8  part  of  the  trust  funds  for  uite,  snb< 
ject  to  the  limitations  of  the  wlU;  also  the 
%  of  Catherine's  share,  or  >/■«  of  the  en- 
tire fund,  absolutely  and  clear  of  the  trust; 
and  thi»  Is  now  rested  in  her  admiulattator, 
clear  of  the  trust  created  1^  the  will.  Third. 
Mary,  who  now  SDrrive^  Is  entltted  to  her 
share  of  Via  part,  which  Is  subject  to  the 
trust  the  pan  that  came  to  her  on 
the  death  of  Catherine,  and  Vt«  pvt  on  the 
death  of  Georsiaaa;  and  tbe  two  last  Items 
she  holds  i^MMlutely,  fisee,  clears  and  dls> 
chained  of  the  trusts  of  the  will.  The  accn- 
mulated  Income  must  be  added  to  the  princi- 
pal, and  distributed  hi  like  manner.  The 
trustee*  should  tiierefore  be  reqnlred  to  pay 
over  to  the  admlnlstiatw  ttt  Georglana  the 
i/s«  part  of  the  trust  fondB*  wldi  the  acen- 
mulated  funds,  and  to  the  guardian  of  Mary 
*/tm  part,  with  accumulated  Interest,  and  re> 
tain  the  i/it  part,  with  Ito  proportlfma  at  ac- 
cumulated Interest,  to  be  administered  by 
them  according  to  tbe  proTlakmv  ct  the  wUl. 
as  hereto  stoted.  Inasmiuh  as  the  decree 
does  not  require  this,  to  be  dime»  It.  most  be 
reversed,  and  the  cause  remanded  for  a  new 
decree  hi  accordance  wltti  the  rlews  ber^ 
expressed.  Decree  rerersed,  and  cause  r»- 
manded;  ceata  to  be  paid  eat  of  the  funds. 


LtNTILLET  r.  BADDEN  et  al. 

(Court  of  AppeaU  of  Maryland.   Dea  20; 

1808.) 

COBPORATIOKB— TRjkNaPBR  Or  FbOPBRTT— B-SOSIT- 
BRS — BVIDEMCB — ACTIOITa  BT  NOS- 
RBBroiNTS — WaIVBB. 

1.  In  an  action  to  recoTer  property  transfer- 
red by  a  general  manacer  of  a  corporation  aft- 
er it  had  passed  to  a  receiTor.  such  transfer 
beinff  Invalid,  evidence  that  the  directors  of 
the  company  acquiesced  in  or  ratified  bis  ac- 
tion, or  tbat  the  transfer  was  made  to  continue 
tbe  company  aa  a  going  concern,  was  Imma- 
terial. 

2.  The  appointment  of  a  receiver  of  an  insol- 
vent  dcbtnr  in  foreign  state  where  he  re- 
sides doss  not  affect  the  rights  of  Maryland 
creditors,  or  foreign  creditors  suing  in  tbat 
state.  If  they  do  not  reside  in  the  state  where 
the  recelTcr  is  appointed,  to  set  op  in  Its  courts 
clatans  against  the  property  of  ttae  insolvent. 

8.  A  creditor  seenred  an  attachment  against 
property  of  a  coiporation  domiciled  in  Connec- 
ticut snd  for  which  a  receiver  had  been  ap- 
pointed therein.  Sabneqnently  he  filed  his  claim 
with  the  receiver,  with  the  reservation  that  be 
did  not  intend  to  abandon  any  richta  sained  un- 
der the  attachment.  Btld,  that  the  filing  of  his 
claim  did  not  preclude  Ms  recovery  in  the  at- 
tachment anlt 

Appeal  from  superior  court  of  Baltimore 
city;  Albert  Ritchie,  Judge. 

Attachment  by  Hadden  ft  Co.  against 
Charles  A.  Llnvlllc^  as  garnishee  of  the 


Natehsng  SBk  Corapai^.  Fmm  a  Jadgment 
to  fai*or  of  pMatUta,  ttae  garnishee  ai^eals. 
Affirmed. 

Argued  before  McSHBRBY,  0.  J.,  and 
BBYAN,  BRISCOE.  FAQB,  BOZD,  BOB- 
ERT8»  and  FOWL.Eia,  JJ. 

William  Reynolds  and  Paul  M.  Burnett,  for 
appellant  Nicholas  P.  Bond  and  Bdwatd 
Duffy,  for  appelleea 

FOWLBR,  3.  The'  plalutlCCs,  Hsdden  & 
Co.,  a  Hew  York  firm,  were  creditors  of  the 
Natehang  Silk  Company.  The  latter  became 
hisolvent  and  James  B.  Hayden  was  appotot- 
ed  Its  receiver  by  a  decree  of  the  superior 
court  of  Windham  county.  Conn.,  on  tbe  2dtfa 
of  April.  18B6.  On  the  27th  of  December  of 
the  same  year  the  platotifte  caused  to  be  Is- 
sued firom  the  superior  court  of  Baltimore 
city  a  ffnelga  attachm^t  against  the  silk 
company,  and  it  was  laid  In  the  hands  of  the 
appellant  Obarles  H.  LinvlUe,  as  garnishee. 
We  held  In  the  former  appeal  (Hadden  v. 
Llnville,  88  Md.  210.  38  Aa  87.  900),  gnwtog 
out  of  this  same  attachment  proceedtog,  tbat 
the  transfer  frcm  the  tilk  company  to  the 
First 'National  Bank  of  WUUmantte,  CooUL, 
also  a  creditor  of  the  silk  company,  waa  to-- 
valid,  beoanse  it  waa  made  by  him  wtttioitt 
the  authori^  ^  tbe  boud  of  dlrectora.  We 
also  held  in  the  tormer  caae  that  tlie  trane- 
fer  we  have  Just  mentioned,  which  was  relied 
on  to  defeat  the  attachment,  betog  loraUd,, 
the  platoUflH  were  entitled  to  matotaln  their 
attodunent,  and  the  jndgment  to  favor  of 
the  garnishee  waa  reversed,  and  the  case  was 
remanded  fw  a  new  trial.  Tbe  first  step 
which  appears  to  hare  been  taken  to  the 
court  below  after  the  case  was  remanded 
was  a  motion  to  atmah  the  attachment  filed 
by  Jamea  EL  Hayden,  isscelver  of  tbe  silk 
company,  on  the  ground  that  the  platotifCs 
had  voluntarily  made  themselves  parties  to 
the  suit  to  tbe  Otmnectlcnt  court  by  flUng 
their  claim  there  agatost  the  sUk  company, 
and  that  they  were,  th»«fore,  estopped  from 
proceeding  to  the  aiarylnOd  courts.  But  the 
court  bdow  overruled  this  motion,  and  the 
receiver  has  failed  to  appeal.  However, 
the  same  qnestlon  Is  presented  by  the  fifth 
and  sixth  exceptions  of  the  gamlslwe,  and 
we  wIU  considM  It  wtam  we  discuss  them. 
The  judgment  below  waa  fw  the  platotiffs 
n gainst  the  garnishee,  and  the  latter  has  ap- 
pealed. 

The  first  exception  of  the  gamlsbeo  waa  to 
the  refusal  by  the  court  to  allow  him  to 
prove  that  Mr.  C3iaffee,  the  nvealdent  and 
general  manager  of  the  silk  company,  had 
directed  tbe  secretory  and  treaanrer  of  the 
silk  company  to  transfer  to  another  creditor 
several  thousand  dollars'  worth  of  goods  to 
payment  of  a  debt  (md  that  the  goods  were 
in  fact  shipped,  and  that  Mr.  Chaffee's  actton 
In  this  matter  was  nevev  questioned  there- 
after by  any  member  of  the  board  of  di- 
rectors, although  it  came  to  th^r  knowledge- 
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T«r  mum.  It  appean  Tcry  clear.  In  Ttew  itf 
the  conceded  fact*,  that  the  ruling  complaln- 
vd  of  Traa  correct  The  tranter  to  the  New 
York  creditors  wai  made  on  the  22d  (tf  April, 
but  It  was  not  until  the  2Bth  of  that  month 
that  Chaffee  Informed  hia  board  what  he 
had  done,  saying  that  he  had  transferred  all 
the  goods  of  the  silk  company  In  New  York, 
rhioago.  and  Baltimore  to  the  bank.  But  the 
board  refused  to  xatlfy  Mr.  Ghaffiee's  action 
upon  the  ground  that  the  decree  of  the  Con- 
necticut court  of  the  Soth  of  April,  appoint- 
ing a  recelrer  for  ttie  silk  company,  deprlred 
them  of  all  power  to  act  The  tranitfer  In 
Baltimore  to  the  garnishee  was  not  nude 
until  the  afternoon  of  the  26tb  of  April,  and 
therefore  after  the  receiver  had  been  ap- 
pointed, and  had  taken  possess  Son  of  the  silk 
company's  affairs.  Therofbre,  eren  If  the 
board  of  directors  had  attempted,  after  the 
appointment  of  the  recelTer,  to  ratify  the  act 
of  Mr.  Chaffee  in  transferring  the  property 
of  the  silk  company  to  the  garnishee,  or  to 
any  other  creditor,  their  action  would  bsTe 
been  futile;  for  it  la  text-book  law  "that 
the  appointment  of  a  recdrer  orer  a  corpora- 
tion Is  generally  equlralent  to  a  suspension 
of  Its  corporate  functions,  and  of  all  author 
Ity  over  Its  property  and  eflMts.  and  Is  also 
equivalent  to  an  tatjunetlon  restraining  its 
agents  and  officers  from  Intermeddling  with 
Its  property."  High.  Bee.  |  290.  This  must 
necpssarlly  be  so,  otherwise  both  the  receiv- 
er and  the  board  of  directors  would  be  com- 
petent to  exercise  the  rights,  privileges,  and 
franchises  of  the  corporation,  and  endless 
confusion  would  be  the  result  If,  therefore, 
we  are  correct  In  the  conclusion  reached  In 
the  former  case  that  the  transfer  by  Chaffee 
of  the  silk  company's  property  In  Baltimore 
was  Invalid,  it  follows  that  the  evidence  of- 
fered to  show  that  the  directors  of  that  com- 
pany acquiesced  In  It  or  ratified  It  after  they 
ceased  to  have  any  power  to  act  as  well  as 
all  the  evidence  which  was  offered  for  the 
purpose  of  showing  that  the  transfer  was 
made  to  continue  the  silk  company  as  "a 
going  concern,"  was  clearly  Inadmissible. 
The  Invalidity  of  the  transfer  l>elng  estab- 
llsbed,  all  evidence  tending  to  prove  the  good 
faith  of  Chaffee  In  making  It  or  the  valuable 
consideration  which  the  bank  offered  for  It, 
was  wholly  Immaterial  and  Irrelevant  We 
need  say  nothing  further  to  show  that  In  our 
opinion,  the  rulings  of  the  court  below 
which  form  the  first  four  exceptions  are  free 
from  error. 

But  It  was  urged  that  the  plaintiffs,  being 
nonresidents,  have  no  standing  In  our  courts, 
and  that  they  will  not  be  allowed  to  set  up 
a  claim  against  the  title  of  the  Connecticut 
receiver.  The  decree  appointing  the  receiver 
In  Connecticut  had  no  extraterritorial  force, 
and  therefore,  althoagh,  while  a  citizen  of 
that  state  might  not  be  allowed  to  set  up  a 
claim  either  there  or  here  which  Ignored  the 
validity  of  that  decree,  yet  citizens  of  this 
state,  or  of  other  states  tlun  Connecticnt  are 


not  bound  by  It  outside  of  Ow  last-named 
state,  and.  In  tpltt  of  the  Connecticnt  decree, 
either  our  own  dtisens  oe  the  dtlsens  of  ttilrd 
states  may  proceed  here  to  collect  their  debts. 
The  general  principle  Is  thus  expressed  in 
Bench,  Bee.  (Old  Ed.)  |  a8&  and  supported  by 
the  dtetion  ot  many  autborides:  *'Bi>can»e 
oi  the  prindple  of  'Judldal  comity.'  a  phrue 
of  wdl-deflned  and  accepted  meaning,  a  re- 
ceiver of  one  state  or  Jnrisdlctlon  will  be  rec- 
ognised and  permitted  by  the  conrta  of  an- 
other to  do  all  that  Is  necessary  to  take  and 
possess  the  property  of  the  debtor  there  lo- 
cated, provided  that  to  do  so  will  not  violate 
any  law  or  poller  of  the  latter,  mr  onbarrass 
or  do  Injustice  to  any  of  its  dtisens.  or  those 
<a  a  third  state  who  have  cmne  there  to  en- 
force the  payment  of  their  claims  against  ib» 
debtor.**  It  cannot  be  doubted  that  If  the 
plalntUto  were  dtisens  of  Maryland  the  In- 
choate lien  and  rights  secured  by  the  attadi- 
ment  would  not  be  set  aside  In  favor  of  a  for- 
eign receiver.  Bartlett  ▼,  Wilbur.  S3  Md. 
436;  Insurance  Co.  v.  Langley.  62  Md.  196; 
Day  V.  Telegraph  Co..  66  'Md.  1154,  T  AtL  AOS. 
And  the  fact  that  the  plaintiffs  In  this  esse 
happen  to  t»e  cittsens  of  New  Tork  does  not 
lessen  thdr  rights  aa  sultorB  in  the  ooorts  of 
this  state.  In  the  case  of  Mason  t.  Manu- 
facturing Co.,  81  Md.  446.  32  Atl.  311.  which 
was  also  an  attachment  case,  we  bdd  tbat  the 
plaintiffs,  wbo  were  citizens  of  Rhode  Island, 
were  equally  entitled  with  the  dtisens  of  this 
state  to  the  aid  of  our  courts  In  enfordng 
their  claims  by  way  of  attachment  against  s 
foreign  creditor.  See,  also.  Assodation  v. 
Price  (Md.)  41  Atl.  G3.  And  so  It  has  beeo 
held  almost  universally.  Nor  does  It  appear 
to  us  that  the  fact  that  the  foreign  debtor  has 
become  Insolvent,  and  that  a  receiver  has 
been  appointed  In  the  state  where  he  resides, 
to  take  possession  of  his  property  there,  alter 
or  diminish  the  rights  of  Maryland  creditors, 
or  of  foreign  creditors  suing  here.  If  they  do 
not  reside  In  the  same  state  In  whlcb  the  re- 
ceiver is  appointed,  because,  as  we  have  al- 
ready said,  the  authority  of  the  receiver  has 
no  force  outside  of  the  state  where  be  Is  sp- 
pointed. 

It  was  suggested  that  we  have  held  in  the 
case  of  (3astleman  v.  Templeman,  87  Md.  &46. 
40  Atl  275.  that  the  claims  of  a  foreign  re- 
ceiver to  the  personal  property  of  his  corpo- 
ration located  in  this  state  will  be  given  pre- 
cedence to  those  of  all  nonresldoit  creditors. 
But  the  opinion  of  the  court  In  that  case,  de- 
livered by  Boyd,  J.,  does  not  go  to  ttiat  ex- 
tent, The  question  there  was  whether  tht 
appellant  after  obtaining  a  decree  in  the  Vir- 
ginia court  appointing  a  receiver  of  an  in- 
solvent corporation  with  power  to  sue  for  and 
collect  unpaid  subscriptions  either  In  Virginia 
or  in  other  states,  could  herself  sue  In  Mary- 
land to  recover  snch  subscriptions  from  Mary- 
land stockholders;  and  It  was  hdd  tliat  the 
plaintieTs  right  to  sue  was  merged  In  the 
Virginia  decree  under  which  the  receiver  was 
appointed,  and  which  was  passed  on  a  bin 
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filed  hy  her,  nnH  tbat  the  Virginia  recelTer, 
and  not  the  plaintiff,  should  bring  the  suit  In 
Maryland.  The  principle  tbat  the  functions 
and  powers  of  a  receiver  for  the  purposes  of 
litigation  are  limited  to  the  courts  of  the  state 
within  which  he  has  been  appointed  Is  recog- 
nized In  the  case  Just  cited.  And  It  Is  also 
said  that  the  tendency  Is  to  recognize  the 
claims  of  foreign  receivers  when  it  can  be 
done  without  injustice  to  our  own  citizens  and 
laws.  But,  as  we  have  already  seen,  the  citi- 
zens of  third  states  have  an  equal  claim  upon 
us  for  the  protection  of  our  laws  In  this  re- 
spect. 

The  only  remaining  question  Is  that  pre- 
sented by  the  fifth  and  sixth  exceptions, 
namely,  what  Is  the  effect,  under  the  facts  of 
this  case,  of  the  filing  by  the  plaintiffs  of 
their  claim  against  the  silk  company  with  the 
receiver  of  that  company  In  Connecticut?  It 
seems  to  us  that  thla  question  Is  a  very  sim- 
ple one.  Whatever  doubt  there  may  be.  If 
any.  In  regard  to  the  general  question,  which 
was  much  discussed,  all  difficulty  disappears, 
we  think,  when  we  recall  the  fact  that  this  at- 
tachment suit  was  Instituted  In  Maryland  long 
before  the  claim  was  filed  with  the  receiver 
In  Connecticut,  and  that,  when  filed,  it  was 
accompanied  with  an  express  reservation  or 
condition  that  the  plaintiffs,  by  filing  It,  did 
not  intend  to  at>andott  any  rights  that  they 
had  gained  by  reason  of  this  attachment  suit 
Bat  assuming  that  we  could  with  any  show 
of  reason  hold  that  the  act  of  the  plaintiffs 
now  relied  on  as  a  waiver  or  an  estoppel  has 
tbat  effect  In  spite  of  their  express  declaration 
that  they  did  not  intend  It  to  have  any  such 
effect,  and  notwithstanding  the  receiver,  In 
whose  behalf  this  defense  Is  now  set  ap,  by 
his  silence,  at  least,  acquiesced  for  a  loug 
time  in  the  position  taken  by  the  plaintiffs, 
yet  we  think  that  the  authorltira  cited  to  sus- 
tain the  view  of  the  garnishee  are  very  far 
from  doing  so.  It  is,  of  course,  well  settled 
tbat  when  a  foreign  credltw  comes  into  the 
same  state  In  which  Insolvent  proceedings  are 
pending,  and  flies  bis  claim  there,  and  thus 
accepts  the  benefit  of  such  proceedings,  he 
makes  himself  a  party,  and  he  will  be  accord- 
ed the  same,  and  do  greater,  rights  than  res- 
ident creditors.  Jones  v.  Horsey,  4  Md.  S06; 
Brown  v.  Smart,  69  Md.  327,  14  Atl.  468.  and 
17  AtL  1101.  But  we  have  no  such  question 
bere^  there  being  no  insolvent  proceeding  ei- 
ther here  or  in  ConnectIci;it  In  Loney  v. 
Bayly,  45  Md.  400,  and  Horsey  v.  Chew,  65 
Md.  657,  6  AQ.  467,  it  was  held  "tbat  a  cred- 
itor who  participates  In  proceedings  In  equity 
for  the  distribution  of  prc^erty  sold  under  a 
deed  of  trust  makes  himself  a  party  to  the 
deed,"  and  wUl  not  be  allowed  to  deny  Its 
validity,  and  will  be  held  to  have  waived  any 
lien  or  claim  be  may  have  against  the  proper- 
ty, and  will  be  required  to  look  alone  to  the 
proceeds  of  sale  But  It  will  be  observed  that 
In  the  two  cases  last  cited  all  the  proceedings 
were  had  in  this  state,  and  that  the  pr(q;>erty 
fnTolred  wu  also  bere»   Of  oonrse,  tf  we 


should  allow  creditors  here  to  proceed  timul- 
taneously  in  our  courts,  both  at  law  and  Id 
equity,  against  the  same  property,  great  con- 
fusion and  injustice  would  result.  But  the 
situation  Is  very  different  In  the  case  now  be- 
fore us,  for  there  is  hut  one  proceeding  here, 
—the  attachment,— and  the  other  proceeding 
to  which  It  Is  contended  the  plaintiffs  have 
become  parties  was  had  in  Connecticut.  It  is, 
or  must  be,  conceded,  under  the  decisions  of 
this  court,  that  the  Connecticut  proceedings 
and  the  decree  therein  have  no  force  here, 
except,  perhaps,  to  enable  the  receiver,  who 
was  thereby  appointed,  to  ask  permission  In 
certain  cases  to  sue  In  the  Maryland  courts. 
But,  irrespective  of  authority,  we  think,  un- 
der the  facts  of  this  case,  the  filMg  of  the 
claim  by  the  plaintiffs  in  the  Connecticut  pro- 
ceeding can  have  no  such  effect  as  that  im- 
puted to  it  by  the  garnishee.  It  follows, 
therefore,  that  In  refusing  to  allow  the  gar- 
nishee to  offer  in  evidence  the  claim  as  filed 
with  the  receiver,  which  ctxistltutes  the  fifth 
exception,  and  in  rejecting  his  prayer  based 
upon  the  theory  that  the  filing  of  such  claim 
prevented  a  recovery  in  this  case,  which 
forms  the  sixth  exception,  no  error  was  com- 
mitted. Judgment  affirmed,  with  costs,  ex- 
cept costs  of  printing  documents,  pages  16^ 
27,  and  SB. 


BILET  T.  HODGKINS  et  sL 
(Court  of  Chancery  of  New  Jersey.   Dee.  21^ 
1888.) 

£QDITT— PLUDINO — CuKTBAOT — iNDcrilflTSKaSS— 
BFBCiriC  F£HFOKMl,SCE. 

1.  The  bill  of  complaint  is  sufficient  if  It 
state  the  legal  effect  of  the  complsinant'i  claim. 
Matten'of  defense  not  afflrmatlvelj  appeariaff 
on  the  face  of  the  bill  must  be  brought  into 
the  record  by  plea  or  answer. 

2.  A  contract  to  convey  lands  set  out  hi  a  bill 
of  complaint  will  not  on  demurrer  be  held  to  be 
too  vague  in  its  identification  of  the  property 
dealt  with  where  the  elements  of  description 
are  not  manifestly  applicable  to  different  tracts, 
and  they  so  point  out  its  BituetloD  that  It  may 
be  located,  and  so  name  or  inggeat  its  bonnd- 
ariea  that,  when  the  lot  is  located,  It  may  with 
reasonable  certainty  be  ascertained  on  the 
ground. 

(Syllabus  by  the  Court) 

Suit  by  James  Riley  against  Addle  Hodg* 
kins  and  others.  Demurrer  to  bill  oTermled. 

Henry  3.  Mrtodi,  for  onnplalnant  Oharlei 
B.  Hugbea,  for  demurranta, 

GLIKY,  V.  a  The  bill  in  this  cause  is  filed 
to  obtain  the  specific  performance  of  an  al- 
leged agreement  to  convey  six  lots  in  Jersey 
Clt7-  The  tlUe  to  the  lots  Is  stated  by  the 
bill  to  be  in  the  defendants  Addle  Hodgkins, 
Mary  S.  Shumway,  and  Hattle  A.  Mlllett.  tht 
helre  at  law  of  one  Benjamin  B.  HambUn, 
deceased.  The  bill  alleges  that  od  January 
81,  1898,  the  complaiaant,  "through  and  1^ 
a  certain  John  B.  Foley,  who,  at  that  time 
and  prior  thereto,  then  and  there  was  the 
agent  of  the  said  heirs  at  law  of  the  said 
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Benjitmln  B.  Hftmblln,  pardUMd  Uie  raid 
premises  berelnbefore  described,  and  by  eon- 
tract  In  writing,  stf^ned  by  the  ssld  John  R. 
Foley,  bought  the  said  premises,"  etc.,  at 
the  price  of  $1.G00,  of  which,  as  an  earnest, 
he  paid  9100  on  account  A  receipt  was  glT- 
en,  which  Is  alleged  to  be  the  contract  for 
sale,  In  the  words  and  figures  followlug: 
"Jersey  City,  Jan.  31,  1803.  Received  from  J. 
XlUey  one  hundred  dollars  on  account  of  fif- 
teen hundred  dollars  purchaie  price  of  lots 
5,  e,  7,  8,  9,  and  10,  la  block  (old  No.  6)  new 
No.  963,  and  being  located  on  tke  northwest 
comer  of  Spruce  and  Hudson  county  public 
road.  Balance  of  purchase  price,  fl,400,  to 
be  paid  on  delivery  of  good  and  sufficient 
deed,  free  and  clear  of  all  Incumbrances  ' 
whatsoever.  Title  to  pass  at  office  of  J.  Riley, 
comer  of  Grove  and  Second  streets,  Jersey 
City,  on  Tuesday,  March  1st,  1898,  at  one 
o'clock  Id  the  aftemoon.  John  B.  Foley,  per 
r.  J.  Guilfoj-le."  The  bill  further  alleges 
tbitt  the  complainant  demanded 'performance 
of  the  "said  agent  of  the  said  heirs,"  and 
that  he  refused  to  give  the  complainant  a 
proper  deed,  etc.,  and  tenders  himself  ready 
to  pay  the  price  according  to  the  contract; 
that  by  the  contract  the  title  was  to  be  tree 
from  all  incumbrances,  but  tbat  in  fact  mu- 
nicipal taxes  on  the  premises  for  1898,  1891, 
1895,  1896,  and  1897,  with  arrears  of  Inter- 
est remain  unpaid;  that  on  February  25, 
1898,  the  heirs  of  HambUn  did,  by  deed,  con- 
vey the  premises  In  question,  to  the  defend- 
ant Francis  W.  Mitchell,  for  the  nominal  con- 
sideration of  one  dollar;  that  this  ccmvey- 
ance  was  made  to  defraud  the  complainant 
of  his  rights  under  the  contract;  and  that 
Mitch^l  Is  not  an  innocent  purchaaer,  and  bis 
title  Is  subject  to  the  complainants  equitable 
Interest  under  the  contract  The  bill  makes 
defendants  the  heirs  at  law  of  HambUn,  and 
Mitchell  their  grantee,  and  prays  a  decree 
that  the  defendants  shall  perform  the  con- 
tract by  conveying  the  premises  to  him  dear 
of  incumbrances,  tenders  himself  ready  to 
pay  the  balance  of  purchase  money,  and  fur- 
ther prays  that  interest  be  allowed  him  on 
his  advance  payment  and  that.  If  defendants 
do  not  free  the  premises  from  taxes,  the 
amount  of  them  may  be  deducted  from  the 
purchase  money,  etc.,  that  be  may  have  dam- 
ages for  failure  to  perform,  and  tbat  the  deed 
to  Mitchell  be  declared  to  be  void,  etc. 

The  defendants  ail  Join  in  a  demurrer  to  the 
bill,  and  set  forth  a  number  of  causes,  which, 
for  clearness  of  reference,  I  state  separately 
by  number.  They  show  for  cause  of  demur- 
rer: (1)  "That  no  contract  or  agreement  for 
the  sale  of  the  lands,  tenements,  and  heredit- 
aments In  said  bin  described,  or  any  Interest 
In  or  coneemlng  them,  or  any  memorandum 
or  note  thereof,  was  In  writing  signed  by  the 
parties  in  and  by  said  bill  sought  to  be  char- 
ged tberewmi,  or  any  or  either  of  them,  or 
by  any  other  person  thereunto  by  them  or  ei- 
ther of  thMU  lawfully  authorised."  <2)  "That 
It  doet  not  appear  fran  said  bill  that  John 


R.  Foley,  therein  stated  to  have  bam  th» 
agent  of  tbe  heirs  at  law  of  Benjamin  B. 
HambUn,  deceased,  ms  their  agent  to  makv^ 
a  sale  of  fbe  premises  In  said  bill  desoribf<I. 
or  to  make  and  sign  a  written  contract  or 
agreement  or  memorandum  or  note  thereof  in 
writing  In  b^alf  of  said  heirs."  0)  niat  the 
alleged  contract  or  agreement  In  said  bill  of 
complaint  set  forth  does  not  purport  to  be 
signed  by  the  person  who  In  said  blU  Is  stat- 
ed to  have  bee '1  the  agent  of  the  heirs  at  law 
of  Boijamln  B.  Hamblin,  deceased,  bnt  by 
some  other  pmon,  whose  auttaori^  to  sign 
the  same  Is  not  set  forth  in  said  bQl.  f-i< 
*rrhat  the  lands  and  premises  described  lo 
the  bill  are  not  shown  to  be  the  same  as 
those  described  In  the  contract  set  forth  in 
the  blU,  and  that  the  description  In  said  al- 
leged contract  or  agreement  Is  too  vague  and 
Indefinite  to  be  capaUe  of  enforcement 
this  hononMe  court"  The  demorrer  Is  to 
ttie  whole  bin,  and  each  cause  «f  demurrer 
alleged  extends  to  the  whole  bin. 

The  first  cause,  as  it  is  framed.  Is  In  the 
nature  of  a  speaking  demurrCT,  and  presents 
an  Issue  of  fact  and  not  of  critlciam  of  the 
snffldency  of  the  bill  In  the  law.  It  alleges 
as  a  fact  that  no  contract  was  In  writing  sign- 
ed by  tbe  parties  sought  to  be  eharged,  not 
that -the  bill  shows  no  sutA  contract.  Tbe 
proper  function  of  a  demurrer  and  of  the 
statement  of  a  cause  of  demurrer  la  to  chal- 
lenge the  sufficiency  tn  l&w  of  title  matters 
stated  In  the  bill.  The  demurrants  cannot 
allege  as  a  matter  ot  fact  that  time  was  no 
contract  In  writing  signed,  etc.,  as  a  cause  ot 
demurrer,  but  must  (If  they  desire  to  present 
that  question)  aw  that  the  allegations  of  tbe 
blU  do  not  show  sticb  a  contract;  and  ttiere- 
fore  they  cannot  be  called  upon  to  answer. 

The  second  cause  of  demurrer  exhibited  ad- 
dresses itself  to  tiie  omls^n  of  the  bill  to  al- 
lege that  Foley,  who  is  therein  stated  to  have 
been  the  agent  of  the  owners,  waa  tMr  agent 
to  make  a  sale  of  the  premises,  or  to  make 
and  sign  a  written  contract  in  Vkeir  behalf. 
It  Is  the  law  of  this  state  that  an  employ- 
ment merely  to  make  sale  of  land  does  not 
of  Itself  confer  tipon  the  employe  tbe  power 
to  bind  his  principal  by  giving  a  written  con- 
tract for  the  sale  of  the  lands.  Morris  v. 
Buddy.  20  N.  J.  Bq.  236;  Kelm  t.  Undley 
(N.  J.  Ch.)  30  Atl.  ion,  on  appeal,  54  N.  J.  Bq. 
418,  84  AtL  1073.  The  same  rule  prevails  in 
England.  Hamer  v.  Sharp,  L.  B.  10  Bq.  108. 
The  questions  presented  have  been  whether 
the  facts  proven  Indicated  the  conference  op- 
en the  agent  of  the  power  to  Mud  his  prlnd- 
pal  by  contract  to  sell  In  Brlnton  t.  9cnll.  K 
N.  J.  Eq.  7SS,  36  AtL  648,  this  court  was  of 
(pinion  that  the  proofs  showed  that  sodi  as 
authority  was  conferred,  and  was  reversed 
because  the  court  of  appeals  considered  tbe 
proofs  not  sufilclent  65  N.  J.  Eq,.  401,  ST 
AtL  740.  Bat  these  adjudications  wne  pro 
nonnced  upon  tbm  ttxiM  shown  1m  the  evi 
dence,  and  not  upon  the  sofflclency  of  the  at- 
legatiims  In  tb»  pleadtafs.  The  ■obstance  of 
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the  allegatloDB  In  this  biU  Is  that  the  com- 
plaUiaut,  tlirougb  Foley,  who  was  the  agent 
of  the  owners,  purchased  tbe  premises  by 
contract  In  writing  signed  by  said  Foley.  Tne 
objection  1b  that  the  allegation  does  not  speci- 
fy the  extent  and  character  of  bis  agency. 
There  may,  under  the  law,  be  an  agent  who 
has  authority  to  make  a  contract  for  the  sale 
of  lands  binding  on  his  principal.  When  it  Is 
alleged  that  the  complainant  purchased  land 
from  an  agent,  U  Is  fairly  to  be  Intended,  un- 
til the  contrary  Is  arerred,  that  the  agent  was 
one  of  that  class  from  whom  a  purchase  could 
be  mode.  It  certainly  will  not  be  assumed 
without  either  allegatl(»Q  or  proof  that  he  had 
no  such  authority;  yet  this  latter  assumption 
Is  necessary  to  sustain  the  cause  of  demurrer 
under  discussion,  because,  ^  reach  that  re- 
sult, It  must  appear  on  the  face  of  the  hOl 
that  the  agent  had  no  such  authority.  The 
pleader  Is  not  called  upon  to  state  any  more 
than  the  legal  effect  of  his  own  position,  al- 
though, when  seeking  to  establish  his  right, 
he  may  be  obliged  to  prove  many  facts  not 
speciflcally  pleaded.  Matters  of  defense  must 
be  brought  into  the  record  by  the  defendants. 
The  bill  alleges  that  the  complainant  pur- 
chased through  the  agent  of  the  owners  by  a 
contract  in  writing  signed  by  him.  Under 
this  allegation,  he  may  be  able  to  prove  that 
Foley  was  the  general  agent  of  the  owners. 
In  which  case  he  would  have  bad  full  power 
to  bind  them  by  contract  In  writing.  If  the 
defendants  desire  to  raise  the  question  of 
the  extent  of  Foley's  agency,  the  introduc- 
tion of  a  new  fact  is  required,  setting  up,  by 
way  of  plea  or  answer,  the  limitations  of  the 
agency,  and  denying  its  sufficiency  to  Justi- 
fy the  making  of  the  contract  It  Is  only 
when  the  bill  afflrmatirely  defines  the  charac- 
ter of  Foley's  agency,  so  that  Jt  thereby  ap- 
pears that  he  is  a  mere  broker,  only  autiior- 
Ized  to  find  a  purchaser,  that  this  defect  of 
tals  power  may  be  set  up  as  a  cavse  of  demur- 
rer. The  position  is  analogous  to  the  case  of 
a  bill  for  the  specific  performaaee  of  a  con- 
tract for  the  sale  of  land  when  the  complain- 
ant states  the  agreement  generally,  without 
showing  whether  it  Is  In  writing  or  not. 
Such  an  allegation  to  snffldent  either  In  equi- 
ty or  at  law.  Sir  William  Grant,  M.  R.,  in 
Spurrier  t.  Fitzgerald,  6  Vea.  655:  1  Ohlt  PI. 
222.  In  such  case  It  la  upon  the  defendant  to 
allege  that  the  agreement  is  not  in  writing. 
Until,  by  plea  or  answer,  this  fact  Is  brought 
into  the  record,  nothing  appears  which  en- 
ables the  court  to  apply  the  prohibitions  of 
the  statute. 

The  third  cause  of  demurrer  objects  that  the 
contract  set  forth  in  the  bill  does  not  purport 
to  be  signed  by  the  alleged  agent  of  the  heirs, 
but  by  some  other  person,  whose  authority 
to  sign  Is  not  set  forth  in  the  bill.  The  copy 
of  the  contract  set  forth  In  the  bill  shows  a 
(tfgnature,  "John  R.  Foley,  per  F.  J.  GuU- 
foyle."  The  preceding  attending  allegation 
of  the  bin  is  that  the  complainant,  "through 
And  by  Foley,  who  was  at  that  time  the  agent 


of  the  heirs  of  HambUn,  purchase^  the  prem- 
ises, and  by  contract  In  writing,  signed  by  the 
said  John  R.  Foley,  bought  the  bald  prem- 
ises." Then  foUowa  the  copy  of  "said  con- 
tract," showing  the  signatures  as  above  stat- 
ed. The  demurrer  must  be  taken  to  admit 
the  facts  stated  In  tlie  bill  to  be  tnie,  and 
here  there  la  a  direct  allegation  that  the  con- 
tract was  in  fact  signed  by  Foley.  There  is 
no  allegation  In  the  bill  that  It  was  signed 
by  any  one  else,  but  the  copy  had  after  Fo- 
ley's name  the  added  words  "per  F.  J.  QnO- 
foyle."  Nothing  In  the  bill  shows  who  GuU< 
foyle  was,  nor  what  relation  be  bore  to  Fo- 
ley, nor  that  be  had  In  fact  signed  Foley's 
name.  The  demurrer  admits  the  statement  of 
the  bill  that  the  contract  was  signed  by  Fo- 
ley, to  be  true; '  and  this  admission  Is  not 
overcome  by  the  fact  that  the  copy  set  out 
shows  the  added  words  "per  F.  J.  GulUoyle," 
without  explanation  or  further  statement  In 
the  present  condition  of  the  pleadings,  the 
question  whether  Foley  did  In  fact  sign  the 
contract  cannot  be  disputed,  nor  can  the  ques- 
tions of  the  sufficiency,  under  the  statute  of 
frauds,  of  the  signing  of  his  najoe  by  -an- 
other person,  be  presented. 

The  fourth  cause  of  demurrer  alleged  Is 
that  the  lands  described  in  the  bill  are  not 
shown  to  be  the  same  as  those  referred  to  In 
the  contract  set  out  in  the  bill,  and  that  the 
description  In  the  contract  is  too  vague  and 
Indefinite  to  be  ca^Ue  of  enforcement  The 
bill  allies  that  HamUIn  died  seised  of  cer- 
tain lands  and  premises  situate  hi  Jersey 
City,  which  is  stated  to  be  In  Hudson  county, 
N.  J.,  more  particularly  described  on  a  nuv 
on  file  in  Hudson  covaty  register's  offioe,  en- 
titled "Map  of  prc^terty  near  reservoir  In  Hud- 
son City,  belonging  to  the  estate  of  John  Ton- 
nele,  deceased,  by  Levi  W.  Post  filed  October 
1,  18GS";  that  they  ajre  known  and  distin- 
guished as  "lots  number  five  (5),  six  (6),  sev- 
en (7),  eight  (8),  nine  (8),  and  ten  (10),  In 
block  numbered  six  {&),  all  as  laid  down  on 
said  map" ;  that  one  Foley  was  the  agent  of  the 
heirs  at  law  of  Hamblln;  and  that  the  com- 
plainant purchased  the  "said  premises,  here- 
inbefore described,  and  by  contract  In  writ- 
ing, signed  by  the  said  John  R.  Foley,  bought 
the  said  premises,"  etc.  The  bUl  then  alleges 
that  the  "context  of  the  said  contract  is  set 
forth  as  followa"  And  the  contract  is*  then 
inserted  as  above  quoted,  describing  the 
premises  as  "lots  5,  6,  7,  8,  9.  and  10,  in  block 
(Old  No.  6)  new  No.  953,  being  located  on  the 
northwest  corner  of  Spruce  and  Hudson  coun- 
ty public  road."  There  is  nothing  on  the 
face  of  the  bill  which  indlcatt'S  that  the  lands 
referred  to  In  the  bill  and  In  the  contract  are 
not  the  same.  Lots  at  the  "northwest  corner 
of  Spruce  and  Hudson  county  public  road."  In 
1898,  may  be  the  same  as  those  described  ss 
"near  reservoir  in  Hudson  City,  belonging  to 
the  estate  of  John  Tonnele,  deceased."  and 
stated  to  he  laid  down  on  a  map  filed  In  a 
public  office  in  1868.  The  lands  Ih  question 
are  alleged  to  he  the  same  premlaei^  and  the 
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demurrer  admits  It.  The  variance  In  the  de- 
scription appears  to  be  the  statcmeat  of  dif- 
ferent means  of  Identifying  the  same  prem- 
ises. When  the  face  of  the  bfll  does  not  show 
that  the  lot  of  which  conveyance  la  songht  Is 
not  the  same  as  that  agreed  to  be  conveyed, 
and  the  description  does  not  Indicate  that  the 
vendor  owns  two  or  more  lots  to  which  the 
description  might  equally  apply,  the  court 
cannot  assume  that  they  are  different  lots.  In 
order  to  make  the  bill  demurrable. 

Regarding  the  objection  that  the  descrip- 
tion In  the  contract  Is  too  vague  and  Indefinite 
to  be  enforced,  the  contract  Is  dated  in  Jersey 
City,  and  the  description  refers  to  certain  num- 
bered lots  In  a  certain  named  block,  desig- 
nated by  both  Its  old  and  Its  new  number, 
located  on  the  northwest  corner  of  Spruce  and 
Hudson  conntr  pnbllc  road.  There  la  no 
mention  that  the  lands  lie  In  any  specified 
tetwnship  or  county  or  state,  save  that  they 
are  on  the  Hudson  county  public  road.  In 
Robeson  t.  Hornbaker,  8  N.  J.  Bq.  60,  the 
omlstfon  to  name  conn^  and  state  was  held, 
on  demurrer,  to  be  no  ground  upon  which 
to  deny  compulsory  performance,  where  the 
designation  of  the  property  In  the  agreement 
afforded  other  means  of  reasonable  certainty 
of  Identification.  Reference  to  old  surveys, 
streams,  and,  I  take  It,  to  lots  by  number 
and  comer  oa  public  roads  and  avenues,  af- 
ford qnite  as  certain  means  of  Identification 
as  would  deacrlptI<Hi8  by  metes  and  bounds. 
The  purposes  and  objects  of  the  statute  of 
frauds  are  effected  when  the  writing  Identi- 
fies the  land  agreed  to  be  sold  with  reason- 
able certainty.  Tbts  may  ne  by  direct  de- 
scription of  the  lot  Itself,  or  by  reference  to 
such  detail  of  Its  surroundings  as  may  fairly 
bt  expected  when  M>pUed  upon  the  ground  to 
fix  with  certainty  Its  Identity.  No  matter 
how  ptedse  may  be  the  written  description  of 
lands,  some  parc^  of  proof  wlU  probably  be 
required  in  applying  the  written  description 
In  locating  the  lands.  In  Price  t.  UcKay,  63 
N.  J.  Bq.  588,  82  Aa  isa  the  description  was 
**ti  lot  on  Bramhall  Avenue  Na  470."  This, 
together  with  the  retference  to  the  township 
ot  the  vendor  signing  the  contract  was  held 
by  Vice  Chanctilor  Bmeiy  tn  be  nifficlent  to 
locate  the  proiier^,  and  a  demurrer  was  orer- 
rnled. 

In 'the  case  imder  consideration,  the  name 
of  the  vendor  Is  not  recited  In  the  memoran- 
dum, but  there  are  otiier  means  of  Identifica- 
tion. The  description  In  the  contract  names 
certain  lots  by  number,  In  a  certain  block, 
designated  by  both  Its  old  and  Its  new  num- 
ber, "being  located  on  the  northwest  comer 
of  Spmce  and  Hudson  county  pnbllc  road." 
This  description  would  naturally  lead  one 
seeking  to  find  the  lots  mentioned  to  go  In 
Hudson  coun^,  to  the  northwest  comer  of 
Spruce  and  the  Hudson  county  public  road, 
and  there  to  find  the  lots  referred  to  by  num- 
ber and  block.  At  this  northwest  comer,  the 
premises  In  question,  numbered  lota  B,  6,  7, 
8,  ^  and  10^  Ito  within  the  block  mentioned. 


This  description  would,  I  think,  pass  a  title  to 
these  lands  by  devise  In  a  wHl;  and  this  has 
been  accepted  as  a  legitimate  test  of  Its  suffi- 
ciency of  Identification  under  the  statute 
frauds.  Price  v.  McKay,  ubl  supra.  The 
memorandum  In  this  case,  as  In  Price  t.  U^ 
Kay,  Is  dated  at  a  place;  and  the  Maawirtm- 
setts  mie  is  cited  to  the  effect  that,  in  a  con- 
tract to  convey  lands,  the  naming  of  a  plan 
where  the  contract  Is  made  raises  a  pre- 
sumption that  the  lands  are  there  situate. 
Mead  v.  Paricer,  115  Mass.  413.  Vice  Chas 
cellor  Emery  found  the  other  words  of  tii^ 
memorandum  in  Price  v.  McKay  to  be  suffi- 
cient to  support  a  decree  for  performance, 
without  considering  whether  the  place  nameO 
In  the  first  or  date  time  of  the  memoranduni 
might  be  held  to  indicate  that  tbe  property 
dealt  with  was  there  located.  I  think  the 
designation  of  the  lots  In  the  present  case  at 
the  northwest  corner  of  two  streets,  one  of 
which  Is  declared  to  be  a  public  road  In  a 
named  county.  Is  a  sufllcIenUy  certain  specifi- 
cation of  the  location  of  the  lands  l>elng  dealt 
with.  It  may  well  be  argued,  however,  that. 
In  naming  a  place  In  the  memorandum,  the 
maker  of  It  considered  himself  as  speaking 
from  that  locality,  not  only  to  Indicate  the 
place  where  he  was  giving  a  receipt  for  tht? 
purchase  price,  but  also  as  covering  the  Id- 
terlor  specifications,  by  numt>er  of  lot,  tdod[. 
and  streets,  of  the  location  of  the  lands 
agreed  to  be  sold.  The  causes  alleged  are 
none  of  them  sufficient  to  support  the  demur 
rer.  I  wHI  advise  that  It  be  OTermledi,  wltb 
costs. 


FORBES  et  si.  T.  STATB. 

<SDperior  Court  of  Delaware.  Newcastle^ 
Mot.  20,  188&) 
KmncnnL  Oodms— Aboussmsht-^hw  Oossn- 

TUTIOa. 

The  municipal  conrt  of  the  dty  oC  Wil- 
mington was  not  aboliiifaed  by  OoDSt.  1897. 
Schedule,  H  8,  10,  providing  that  all  the  courts 
of  justice  existing,  except  the  renster's  coon 
and  justices  of  the  peace  courts,  «iall  be  abol- 
ished, and  theoOIoe  of  the  judges  shall  expii«. 
Ml  June  10, 1887. 

Samuel  D.  Forbes  and  others  were  con- 
▼Icted  of  assault  and  battery,  and  they  bring 
certiorari.  Afflrmed. 

The  record  showed  that  the  plaintiff^  Sau- 
ud  D.  Forbes,  James  F.  Portw,  and  Maria 
a  Hartmann,  were  adjudged  ffullty  in  die 
court  below  of  an  assault  and  battery,  and 
were  each  sentenced  to  pay  a  fine  oi  ^ 
and  the  costs  of  prosecntlMi,  and  were  com- 
mitted to  the  custody  of  the  high  constable 
untn  the  sentence  should  be  carried  Into  ex- 
ecution. The  Informatloa  upon  which  they 
were  convicted  was  filed  February  23,  188& 
against  the  defendants  below,  together  witb 
Charles  Fits  as  oo4efMidant  The  case  ss  to 
Fits  was  dismissed,  ^le  defendants  bdow 
wm  arraigned,  and  all  pleaded  not  guilty. 
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and  were  all  convicted;  and  there  was  Im- 
posed upon  the  defendants  Mow  the  same 
sentence,  of  9G0  fine  and  the  costs  of  pros- 
ecutloD.  The  exceptlmis  to  the  record  were 
as  fi^ws:  "jflrst  That  the  municipal  court 
for  the  city  of  Wilmington  was  wlthont  ju- 
risdiction of  the  alleged  assault  and  battery 
charged  in  said  record  against  the  said  Sam- 
uel D.  Forbes,  Maria  0.  Hartmami,  and  James 
Porter,  defendants  below,  and  of  which  the 
said  muoldpal  court  assumed  to  adjudge  the 
said  defendants  b^ow  gnlltr,  and  sentenced 
said  d^endants  below,  on  the  2Sd  day  of 
February,  A.  D.  18B8,  to  pay  each  a  fine  of 
fifty  dollars  and  the  costs  of  prosecntira, 
and  committed  them  to  the  custody  of  the 
high  couBtable  until  said  sentence  shonld  be 
carried  Into  execution.  Second.  For  that  the 
record  shows  that  Samuel  D.  Forbes,  Maria 
O.  Hartmann,  and  James  Porter,  the  defend- 
ants below,  were  adjudged  guilty  by  the  mu- 
nicipal court  for  the  city  of  WUmlngtcn  of 
an  ajleged  assault  and  battery,  as  charged 
by  Information  In  said  court,  and  w«e  sen- 
tenced oa  the  23d  day  of  February,  A.  D. 
1898,  by  said  court,  each  to  pay  a  fine  of 
and  the  costs  of  prosecution,  and  wnn  c<mi- 
mltted  to  the  custody  of  the  high  constable 
anta  Uie  said  sentence  ahonld  be  carried  mto 
execution,  and  that  said  municipal  court  for 
the  dty  of  Wlmlngton  at  the  time  aald  de- 
fendants below  were  so  adjudged  gnil^  of 
said  charge,  and  were  sentenced  to  pay  said 
fine  and  costs,  and  were  committed  to  the 
cnstody  of  the  high  omstahle,  as  aforesaid, 
was  no  longer  in  existence;  the  said  mn- 
Btdpal  court  having  been  abolished  on  Qie 
10th  day  of  June,  A  D.  1SB7,  by  section  9  of 
Hie  schedule  of  ttn  ocmstltntion  of  the  state 
of  Delamire,  promulgated  on  the  4th  day  irf 
June,  A  D.  189T." 

Argued  befwe  LORE^  0,  J.,  and  FENNB- 
WILL  and  BOTCE,  JJ. 

William  F.  Smalley,  Jr.,  and  Anthcmy  Big- 
gins, for  plaintiffs  in  certiorari. 

1.  The  municipal  court  of  the  dty  of  WU.- 
mlngton  was  created  by  the  act  of  the  gea- 
eral  assembly  passed  at  Dover  April  13, 
1888  a7  Laws  DeL  p.  428et  seq.,  e.  207.  H  14- 
28;  .Inclusive).  A  further  statute  affecting 
the  JurladlctloD  of  the  court  &  the  act  passed 
April  17, 188S  (Id.  p.  003,  c.  606).  Chapter  207, 
I  20,  provides:  "There  shall  be  no  appeal 
from  said  municipal  court  to  the  court  of 
general  sessions  of  the  peace  and  jail  de- 
livery, except  in  the  case  herein  after  pro- 
Tided;  but  the  proceedings  of  the  said  mu- 
nicipal court  shall  be  subject  to  revision  by 
the  superior  court  In  and  for  New  Castle 
county  upon  writs  of  certiwari,  and  after  Its 
Jndgmente  shall  be  affirmed,  or  reversed,  the 
said  municipal  court  may  proceed  to  execu- 
tion, or  otherwise,  as  shall  according  to  law 
appertain,  provided  that  recognizance  be  en- 
tered Into.**  The  municipal  court  of  the  ctty 
of  Wilmington  was  wlthont  Jurisdiction  of 
the  oflMise  of  assault  and  battery  charged 


against  the  defendants  below,  becanse  tte 
court  was  abolished  on  the  10th  day  of  June, 
1887.  by  force  of  the  schedule  of  the  consti- 
tution of  Delaware  adopted  In  convention 
June  4,  1807.  Schednle.  |  9.  a)  Section  0 
of  the  schedule  of  the  ccmstltntlon  Is  as  fol- 
lows: "AU  the  courts  of  Justice  now  exist- 
ing shall  continue  with  thdr  present  Jurlsdlc- 
tl<m,  and  the  chancellor  and  judges  shall  con- 
tinue in  office  until  the  said  tenth  day  of 
June  In  the  year  <»e  thousand  eight  hundred 
and  ninety-seven,  upon  which  day  the  said 
courts  diall  be  abolished  and  the  office  of 
the  said  diancellor  and  Jndga  shall  explra" 
The  only  exception  to  the  sweeping  effect  of 
section  0  of  the  schedule  upon  all  existing 
courts  Is  contelned  In  section  10  thereof, 
which  excepte  register^  courte  and  Justices 
of  the  peace,  and  which  Is  as  follows:  "Sec. 
10.  Unless  otherwise  provlted  the  registers' 
court  and  the  jurisdiction  of  justices  of  the 
peace  shall  not  be  affected  by  the  amended 
constltntloD.''  (2)  The  scheme  of  the  fram- 
ers  of  the  constitution  to  i^Ush  exlstiug 
courts  not  txeejfteA  by  section  10  Is  shown 
by  the  subsequent  provisions  of  sectlan  0  of 
the  schedule,  which  provldeB  that  all  writs 
of  error,  weals,  statutes,  proceedings,  books, 
recordst  and  papers  of  the  several  courts  nam- 
ed thoeln  shonld  be  transfwred  to  the  new 
courte  th«eby  created.  (8)  The  constitution 
further  provides  that  the  chancdlor,  Chief 
Justices,  and  aasodato  Jadges  «»potnted  by 
flie  govwnor  for  a  term  of  12  yean  should 
be  so  appointed  "by  and  with  the  craaent  of 
the  majOTlty  of  all  the  members  deeted  to 
the  senate  eccept  those  first  appointed  nnder 
13ie  amoided  constitution.'*  And  they  are 
further  required  to  take  ttie  oaUi  of  ofllce 
prescribed  by  the  »iii»n^j^m  constitution.  The 
further  requhrement  la  made  that  said  ap- 
polntmente  shall  be  such  that  no  mwe  than 
three  of  the  five  law  Judges  to  (rfBee  at  tb» 
same  time  shall  have  been  appototed  from 
the  same  'political  party.  These  several  and 
distinct  qnallflcaUons  of  the  chancellor,  chief 
justices,  and  associate  judges  are  an  Integral 
part  of  the  scheme  of  the  amended  ccmstitn- 
tion,  that  abolished  the  <dd  courts  and  cre- 
sted the  new  courts.  (4)  The  ammded  cm- 
stltution  requires  that  the  Judge  of  the  mu- 
nicipal court  ^all  be  appointed  by  the  gov- 
ernor, wtCh  the  consent  of  a  majority  of  all 
the  members  elected  to  the  senate,  and  for 
such  term  as  shall  be  fixed  by  the  said  cxm- 
stitutlon  m  by  law.  Articte  4,  |  32,  reads 
as  follows:  "Justices  of  the  peace  and  the 
Judges  of  such  courts  as  the  gmeral  assem- 
bly may  establish  pursuant  te  the  provl- 
idons  of  section  1  or  section  30  of  this  artt- 
de  shall  be  appointed  by  the  governor,  by 
and  with  the  consent  of  a  majority  of  an  the 
members  elected  to  the  senate,  for  such  terms 
as  shall  be  fixed  by  this  cMiatltntlon  or  by 
law." 

2.  The  municipal  court  of  the  dty  of  Wil- 
mlngtmi  was  created  by  virtue  of  the  provi- 
sions of  section  15,  art  6,  of  the  constitution 
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«ri88L  Xhe  emirt  M  oonrtttnteA  If  alMAWft- 
ed  by  ImpUcation  by  the  axnended  woBtSta- 
tlon  (arUiae  4, 1 1),  which  Is  u  foltowi:  **Tbe 
Judicial  power  of  tbli  state  sball  be  vested 
in  a  supreme  court,  a  superior  oourt.  a  court 
of  chancery,  an  orphans'  court,  a  oonrt  of 
oyer  and  terminer,  a  court  of  senerol  sea- 
slons,  a  register's  court,  Justices  of  peace 
and  such  other  courts  as  the  general  assrao- 
bly,  with  the  concurrence  of  two-thirds  of  aU 
the  members  elected  to  each  bouse,  shall  from 
time  to  time  by  law  establish."  (1)  The  In- 
ferior court  autborlEed  by  this  prorl^n  of 
the  amended  coiistltuUon  shall  be  "sach  as 
the  general  asBembly,  with  the  coocurrenoe 
«f  two-thlrda  of  all  the  members  dected  to 
each  house  shall  by  law  establish."  The 
municipal  court  of  the  city  of  WllmiugtOD 
was  created  under  the  provision  of  the  coa- 
stltutlon  of  1831,  which  did  not  require 
A  two-thirds  majority.  (2)  The  municipal 
court  of  the  city  of  Wilmington  Is  aboUsbed 
by  the  amended  coastitutlon  because  the 
Jndge  has  not  been  appointed  by  the  goTem- 
or,  with  the  consent  of  a  majority  of  all  the 
members  elet^ed  to  the  senate,  as  required 
by  section  82,  art  4,  of  the  amended  consti- 
tution, which  Is  as  follows:  "Justices  of  the 
peace  and  the  Judges  of  such  courts  as  the 
general  assembly  may  etf  ablish  pursuant  to 
the  proTlslons  of  section  1  or  sectltm  80  of 
this  article  shall  be  appointed  by  the  govern- 
or, by  and  with  the  coBaent  of  a  majority  of 
all  the  members  dected  to  the  senate,  for  such 
terms  as  shall  be  fixed  by  this  constitution  as 
by  law."  ^)  The  abolition  of  said  court  and 
«f  the  Jurisdiction  of  Its  ludge,  Is  not  saved 
•or  iMTotected  by  section  16  of  the  schedule, 
whlcb  Is  as  follows:  "Unless  otherwise  pro- 
vided by  this  amended  constitution  «r  sched- 
ule, the  terms  of  persons  holding  public 
ofitces  to  which  they  have  been  elected  or 
appointed  at  the  time  this  amended  eonstitn* 
tloa  or  schedule,  shall  take  effect,  shall  not 
tie  vacated  ot  otherwise  affected  thereby." 

Henry  0.  Gonrad.  City  SoL,  and  Medfcwd  H. 
<3ataoai,  Asst  City  Skd.,  for  defendant  In  cer^ 
tlorari. 

Assuming  that  the  municipal  CMirt  of  the 
city  of  Wilmington  was  In  existence  on  the 
23d  day  of  February.  A.  D.  1808.  the  court 
bad  undoubted  JurlsdictiOD  over  assaults  and 
batteries.  Gray  v.  State,  2  Hot.  <DeL)  76. 
The  question  as  to  the  existence  of  the  said 
municipal  court  ou  said  23d  day  of  Februai-y, 
A.  D.  1808,  depends  upon  the  conatruction  giv- 
en to  section  0  of  the  schedule  of  the  consti- 
tution of  1897,  which  is  as  follows:  "All  the 
courts  of  Justice  DOW  existing  shall  continue 
with  their  present  Jurisdiction,  and  the  cban- 
<;elIor  and  Judges  shall  continue  In  office  until 
the  tenth  day  of  June  in  the  year  1897;  upon 
which  day  the.  said  courts  shall  be  abolished, 
and  the  offices  of  the  said  chancellor  and 
judges  shall  expire."  "Uulcss  otherwise  pro- 
vlded,  the  rcglstfrs'  courts  and  the  Jurisdic- 
tion of  Justices  of  the  peace  shall  not  be  a& 


IMtii  1^  Ols  amended  euMsUluflBiL*'  Oaar*. 
Ifi97,  8dudals»  I  IflL    **Tte  JadidBl  powers 
■haU  be  vested  In  a  court  of  murs  and  ai'- 
peals.  a  wvpexk*  oonrt  a  oourt  of  fimneery. 
an  orphan^' court  a  oovrt  eC  general  ■  sninni 
of  the  peace  aad  Jail  delivery,  a  xe^stera*  court 
Justkea  of  the  peace  and  audi  other  oovrta  as 
the  general  assembly,  with  ttie  esncniTence  of 
two-ttdrds  of  an  the  membens  of  botta  boDses. 
shall  from  time  to  time  cstsSdUu"  Const. 
1881.  art  6, 1 1.  dearly,  tlMse  axe  conrts  that 
by  tbe  aehednle  of  flie  aev  eonstttntiaa  woe 
to  be  abolished  on  the  IMh  day  at  Inat,  A.  D. 
1697,— all  state  courts,— and  only  theae.  The 
mnnldpel  cowt  for  the  city  of  WOmingtoc  I 
was  estabUsbed  by  tbe  general  aaaonbly  mi-  . 
der  an  act  entitled  "An  act  to  revise  and  con-  I 
solldate  the  statutes  relating  to  the  city  Wil- 
mhigton,"  passed  at  Dover  AprQ  IS.  18S3.  17 
Laws  DeL  p.  481.   In  bo  imnsr  a  state  court; 
as  its  nazDG  implies,  clearly  a  mnni^al  coott. 
with  very  limited  powers  and  Juriadietloii,  and 
evidently  tnteaded  as  a  trilnmal  merely  for 
the  hearing  and  disposition  of  minor  caaes  aris- 
ing tn  tbe  city  of  Wilmington,  and  very  large- 
ly for  tbe  purpose  of  hearing  and  determin- 
ing oCFenses  against  the  laws  and  ordinances 
of  the  dty.    **The  rights,  privileges.  Inunnnl- 
tles  and  estates  of  rdlglous  aodetles  and  cor- 
porate bodies,  excapt  mm  beietai  otherwise  pro- 
vided, shall  remain  as  tf  the  censtitmtlon  ci 
the  state  had  not  been  altered."   Oonst.  1697, 
art  9,  <  4.   It  Is  (dear  frosn  tids  secticm  that 
H  waa  t3ie  Intention  ot  this  osnstUnticn  to  am- 
tinue  tn  force,  and  without  iotermption.  all 
corpocate  rights  and  prlvfleges  thccvtofoie 
granted  as  fnUy  and  completdy  as  thoogh  a 
new  cosAtltntlon  bad  not  been  adapted.  This 
section  andoubta^  appUes  to  tke  ritftts.  privi-  i 
legea,  and  Immunities  tbereb^re  graat«d  mi- 
to  the  mayor  and  coimcll  of  Wllmbigton,  and 
all  other  Incorporated  cities  and  towns  of  tbe 
state;  and  there  Is  no  reason  why  tbe  rights 
and  privfleges  theretofore  granted  to  tbe  mn- 
niclpifUtiea  of  the  state  should  in  sny  manner 
hare  been  Interrupted  or  tanetfoed  with  by 
the  new  constitution.  On  the  eoBtraiy.  eveiy 
reason  existed  for  contlnntaig  to  liieee  nsnnld- 
palitles  all  tbe  rights  and  privileges  already  ! 
vested  In  th^.   Section  0  of  the  adiedule.  i 
which  provides  for  the  abolition  of  oertatai 
courta,  contahu  the  only  provladon  which  in 
any  wise  suggests  any  Imterf  erenoe  wltti  vested 
corporate  rights.  If  the  provlska  of  the  sdied- 
nie  Is  In  oonfllct  with  the  provision  of  the 
coDstltntlon  Itself,  then  tbe  constltutloosl  pco- 
vislon  must  stand,  and  tbat       the  8(^ediile 
must  give  way.  In  Oom.  v.  Clark,  7  Watts  A 
S.  133,  Chief  Justice  Gibson  says:    "A  cod- 
stitutlon  is  not  to  receive  a  teclmlcal  construc- 
tion, like  a  common-law  Instrument  ox  a  stat- 
ute. It  is  to  be  interpreted  ao  as  to  carry  ou: 
the  great  principles  of  tbe  government,  not  to 
defeat  them."    Further,  Chief  Justice  Gib-  I 
son.  In  the  same  case,  defines  a  stdkeduJe  aa  j 
being  "a  temporary  provision  for  the  pr^iara- 
tory  machinery  necessary  to  put  tbe  principles 
of  the  amendments  In  motltm  without  diaoidH 
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or  coUlslML  Its  purpose  was  not  to  control 
these  principles  by  tbe  tutppeolng  of  an  erent, 
but  to  carry  the  whole  Into  effect  without  break 
or  Interval.  Its  use  waa  merely  to  shift  the 
machinery  gradually  Into  another  track,  and, 
Uarlng  done  Its  office,  It  was  to  be  stowed 
away  In  the  lumber  room  of  the  goTemment. 
Nothing  was  farther  from  the  purpose  of  the 
couTentlon  than  to  make  anything  contained 
In  it  a  matter  ot  permanent  regulation.  Its 
uses  were  temporary  and  auxiliary." 

Applying  these  prlndples  to  the  case  now 
before  the  court,  tbe  couTention  of  1807  sure- 
ly had  no  thought  of  i)ermanently  abolishing 
any  municipal  court  by  section  9  of  the  sched- 
ule. Tbe  constitution  preceding  the  schedule 
had  provided  for  a  revision  of  tbe  state 
courts;  substltnting  the  supreme  court  for 
the  old  court  of  errors  and  appeals,  aud 
abridging  the  name  of  the  quarter  sesrions 
4.'onrt  It  had  further  provided  for  an  in- 
crease in  tbe  number  of  Judges  of  the  state 
courts.  And,  when  these  facts  are  considered, 
section  9  of  the  schedule  Is  open  to  but  one 
construction,  and  that  Is  that  the  state  courts 
were  to  be  abolished;  and  by  "state  courts"  I 
mean  the  courts  that  are  mmtloned  by  name 
in  section  1,  art  6,  of  the  constltotton  of 
1897.  Tbe  municipal  oo«rt  of  tbe  city  of  Wil- 
mington, the  mayor's  court  of  the  cl^  of 
Newcastle,  and  the  courts  held  by  the  pre* 
fildlng  ofllcers  of  the  town  govemmaitB 
throughout  the  stat«,  had  not  been  discussed 
or  even  mentioned  In  tbe  deliberation  of  the 
convention.  The  convention  was  IntenMted 
only  In  providing  for  tbe  cessation  ot  ending 
of  the  old  Judicial  system  and  the  be^nnlng 
of  the  new,  and  It  occurred  that  this  could 
l>eat  be  done  as  provided  In  section  9  of  the 
schedule.  When  this  provision  is  read,  b^ng 
ronflned  to  the  state  Judges  alone.  It  will  be 
recognised  as  eminently  fit  and  proper;  but, 
when  it  Is  sought  to  extend  this  provision  be- 
yond the  confines  of  the  state  judiciary,  it  In* 
stantly  results  In  great  confusion  and  endless 
f^mbarrassments;  and  an  Interpretation  which 
extends  tbe  provisions  of  section  9  of  the 
schedule  beyond  tbe  six  state  Judges  Is  In 
contravention  of  the  broad  and  well-settled 
doctrine  governing  the  constmctlon  of  con- 
ptitutlons,  which  Is  laid  down  as  follows: 
"Wben  the  literal  interpretation  of  an  instru- 
ment luTolves  any  absurdity,  contradiction,  in- 
justice, or  extreme  hardship,  tbe  courts  may 
deviate  a  little  from  the  received  sense  and 
literal  meaning  of  tbe  words,  and  Interpret 
the  Instrument  In  accordance  with  what  may 
appear  to  have  been  tbe  intention  and  mean- 
ing of  Its  framers;  and  the  real  Intention, 
-n-hen  accurately  ascertained,  must  In  all  cases 
prevail  over  the  literal  sense  of  its  terms." 
WIlEon,  0.  J.,  In  Taylor  v.  Taylor,  10  Minn. 
120  (OIL  03).  It  is  not  the  province  of  this 
court  to  pass  upon  the  propriety  or  expediency 
of  a  law,  jKir  can  the  court  correct  excesses 
or  omissions  In  legislation;  the  sole  duty  of 
the  court  being  to  interpret  the  will  of  the 
framers  of  the  Instnunent;  and  jet  In  the 
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cue  before  na  tbe  court  cannot  bat  take 
cognisance  of  the  fact  that  a  construction  of 
the  provision  contained  In  tectlon  9  of  the 
schedule  of  this  constitution  whldh  will  abol- 
ish the  municipal  court  of  the  city  of  Wil- 
mington must  necessarily  lead  to  great  hard- 
ship and  tend  to  endless  confnslon.  It  Is  laid 
down  as  a  general  principle  that  "when  a 
particular  construction  of  an  Instrument  leads 
to  hardship.  Inconvenience,  or  absurdity,  tbe 
req)ect  due  from  courts  to  a  co-ordinate 
branch  of  the  government  or  to  a  constitution- 
al convention  will  not  i>ermlt  them  readily  to 
presume  that  such  eonstmctlott  was  Intend- 
ed; and  they  will,  under  soch  drcnmstaaces, 
a  Uttle  deviate  from  the  rectived  sense  of  the 
words,  not  because  they  have  a  right  to  dla- 
regard  the  wUl  of  the  framers  of  tbe  instrn- 
ment.  but  for  the  purpose  of  truly  arriving  at 
and  carrying  ont  thcdr  wllL"  Taylor  v.  Tay- 
lor, 10  Mbm.  107  <GU.  88);  Mayor  of  Balti- 
more V.  State.  Ifi  Md.  376;  JOmtk,  luterp. 
Laws,  p.  10. 

LORB,  O.  J.  The  exertions  in  this  case 
go  to  the  Jsrlsdlctlon  of  the  municipal  oonrt 
of  tbe  city  of  Wilmington,  the  court  below. 
We  are  asked  to  reverse  the  Judgment  upon 
the  ground  that  the  new  constitution,  i^rtiich 
took  effect  June  10, 1897,  abolished  that  eonrt; 
that,  therefore,  It  was  not  In  existence  at  the 
time  it  assumed  Jurisdiction  of,  and  heard 
and  determined,  tiiis  case.  The  burden  Is  up- 
on the  plaintiffs  in  error  to  sustain  this  con- 
tention, and  to  aaUafy  tbe  court,  either  from 
tbe  express  language  of  the  constitatlott,  or 
by  necessary  Implication  tn»n  wieh  language, 
that  that  court  was  ao  abolished.  There 
should  be  left  no  doubt  upon  a  question  so 
grave  and  Important  as  ttls.  We  have  care- 
fully considered  the  arguments  and  conten- 
tions of  tte  counsel  for  the  i^alntlffs  In  er^ 
for,  and  have  «amlned  all  the  provlsltms  of 
the  constitution  relating  to  this  subject;  hav- 
ing held  tbe  case  under  advlsonent  since  tbe 
last  term  of  this  court  for  that  purpose.  Aft- 
er tbe  most  thoughtful  consideration,  we  are 
not  satisfied  from  anything  that  we  can  And 
within  the  four  comers  ot  the  constitution,  or 
reasonable  Intendmeitt  thereof,  that  the  said 
municipal  court  was  so  abolished.  We  there- 
fore conclude  tbst  the  court  below  was  In 
existence  and  hsd  Jurisdiction  at  the  time 
that  this  case  was  heard  and  determined 
it  It  Is  therefmv  ordered  that  the  Judg- 
ment below  be  afllrmed. 


DORNAN  V.  SWIFT  et  aL 
(Superior  Court  of  Delaware.  Meweastlfc 
!>«>.  21. 1808.) 

OMTKACTS— COftSTKUOTION  —  SSTBRAI.  LUSIUTT. 

A  contract  by  several  stockholders  of  a  eer- 
poration,  wherein  each  SKreea  to  pay  loans 
made  by  third  persons  to  tbe  corporation,  which 
It  IB  unable  to  pay.  as  he  may  be  called  on  for 
his  proportionate  amonnt,  creates  a  several 
liability,  and  hence  earh  may  be  sued  t^ssison 
separately,  withtrnt  Joining  the  ethus. 
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Assampslt  by  Robert  Doraaii,  for  the  use  of 
the  Kensington  National  Bank  of  Philadel- 
phia, against  WHllam  H.  Swift  and  another, 
exeeotors  of  the  eetate  of  William  Q.  Penny- 
packo-,  deceased.  Demurrer  by  plaintiff 
sustained. 

Argued  before  LORD,  a  J.,  and  SPBU- 
ANCB  and  OBUBB,  JJ. 

Hoffecker  &  H^^eckor  (Lewuurd  B.  Wales, 
ot  ootms^K  ^oT  lAalntlff.  Benjamin  NI^s, 
Cor  defendants. 

OBCBB,  J.  This  case  now  before  ns  on 
lemorrer  Is  an  action  of  aasnmpslt  In  which 
the  plaintiff  at  record  Is  Bobert  Doman,  for 
the  use  of  the  Kensington  National  Bank  of 
Philadelphia,  and  the  defendants  of  record 
are  the  executors  of  William  O.  Pennypacker, 
deceased.  The  suit  Is  brought  by  the  said 
plaintiff,  as  aforesaid,  for  the  recorery  of 
moneys  alleged  to  be  due  tnaa  the  said 
Pennypacker,  In  his  lifetime,  as  hU  stipn- 
lated  aud  several  proportionate  share  for  the 
repayment  of  a  aam  of  money  alleged  to 
baTe  been  loaned  by  said  luuik,  pursuant  to 
an  alleged  agreement  In  writing  not  under 
seal,  llils  agreement  Is  fully  set  forth  in 
the  first  count  of  said  plainturB  detdaration, 
as  follows: 

"We,  the  undersigned  stockholders  of  tte 
Pennsylvania  Peed  Water-Hea^  &  Purifier 
Company.  In  the  amount  of  stock  set  oppo- 
site our  respective  signatures,  do  agree  with 
each  other  as  follows:  We  wlU  each  loan  to 
the  said  company  such  amount  of  cash  as 
may,  from  time  to  time,  be  required  for  the 
purpose  of  said  company,  not  exceeding  In 
the  aggregate  five  per  cent  of  the  amount 
of  the  par  value  of  our  respedire  holdings 
of  stock;  and,  In  order  to  carry  out  this  loan, 
we  agree  that  Robt  Doman  shall  be  our 
agent  and  trustee,  to  represent  us,  and  to  act, 
In  conJnnctl(»i  with  the  said  company,  in  bor- 
rowing, from  time  to  time,  money  for  the  use 
of  the  aald  company,  from  banks  or  ludlvld- 
uala;  and  that  he,  the  said  Robt.  Dornan, 
may  from  time  to  time.  In  case  the  said  com- 
pany cannot  repay  such  loans  out  of  the  com- 
pany's assets,  call  uixm  each  of  us  for  our 
proportionate  amount  of  the  moneys  needed 
to  repay  such  loans,  and  we  will  pay  such 
amounts  to  him,  provided  the  aggregate 
asked  from  each  of  us  does  not  exceed  five 
per  cent,  of  the  par  value  of  our  respective 
holdings  of  stock.  We  further  agree  that 
this  agreement  may  be  used,  as  o^lateral 
security,  in  obtaining  the  said  loans  from 
other  partlea  for  the  said  company.  This 
agreement  is  made  upon  the  condition  that 
the  stock  of  said  company,  now  in  the  hands 
of  Bobert  Doman  In  trust  to  sdl  the  same, 
and  aipjily  the  proceeds  for  tha  benefit  of  the 
company,  shall  be  used  by  him,  with  the  con- 
sent of  the  company,  as  collateral  security 
for  the  protectioD  of  the  parties  who  sign  this 
agieMnent,  to  the  exteat  of  the  numey  whl^ 
ttey  BbaU  advance  hereunder. 


"Wlmess  our  hands  and  seals,  this  toith 
day  of  March,  A.  D.  1891. 
Wltn«n: 


Jas.  0.  XiSlpw. 

Q«o.  CrMMV, 

IMsharcB. 

1.  H 

Mutla  U«hm«r, 

liS 

■■  M 

M 

Tbom.  A.  Psarc*^ 

SO 

H  H 

€■ 

J.  RajnnoD  Clacbora* 

M  M 

W 

Robt  Oonuui, 

ISO 

■•  W 

H 

V.  K.  Park, 

w 

U  M 

M 

Jos.  R.  CralK. 

EO 

M 

W 

J.  W.  Torray. 

E8 

M  M 

m 

Fk«ak  P.  B«U, 

M 

— 

M  M 

M 

T.  C.  Hunter. 

25 

'• 

H  ■■ 

«■ 

W.  0.  Pennypackw. 

IW 

•• 

M  M 

M 

Frank  Friehard, 

n 

M 

••  M 

M 

B.  B.  Tronman, 

SS 

H 

niw.llvhsrs. 

Jaa.  a  Lilpw, 

Si 

J«s.  Q.  LdMT. 

Blwood  CMMlbenr, 

I* 

M 

Horria  W.  RvMUTOW, 

SO 

M  M 

« 

Antonio  0.  PawiaOb 

ae 

w  m 

m 

W.  Smith. 

SO 

M  ■■ 

Sam'l  Baran, 

SO 

M  H 

M 

O.  *  R.  Banatt. 

w 

H 

«•  M 

M 

J.  0.  Toslar,  Jr., 

GO 

M 

M 

A.  U.  Oolllna  Hanft.  0*.,  100 

M  M 

«• 

Joatak  B.  Barbart. 

100 

«  H 

Bflla  T.  Dtaatoo, 

SO 

M  •• 

M 

Jacob  8.  Dlsatoo. 

•4 

m 

m  M 

•■ 

Horaoa  C.  Diaatou 

•S 

H  M 

M 

HamlltoB  DlMtoa, 

SS 

m 

H  M 

m 

D.  r.  DIeksoa. 

» 

In  addltloo  to  non  assnmpalt  and  other 
pleas,  the  defendants  in  their  fifth  i^ea  hare 
pleaded  as  follows:  "(5)  Actio  non,"  etc.. 
"because  they  say  that  the  said  plolntifi. 
Robert  Doman,  Is  the  same  Robot  Domaii 
who  signed  the  alleged  contract  or  agree- 
ment as  co-obligor  with  the  said  William  G. 
Pennypockw,  as  mentioned  and  set  forth  In 
th«  aaid  first  count  In  said  plalntUTa  deda- 
rotioD.  and  that  aald  plaintiff  la  alao  the 
same  Robert  Doman  who  Indorsed  the  al- 
leged luromlsaory  notes.  und«  and  pnrauant 
to  said  alleged  contract  or  agreement.  In 
which  he  was  and  Is  a  CfMibllgw  wlt3i  the 
said  William  G.  Pennypacker,  and  upon 
which  the  aforesaid  action  la  brought;  that 
the  aaid  Bobert  Doman  thereby  became,  and 
still  la,  legally  Interested,  both  oa  plaintiff 
and  defendant,  In  the  aforesaid  action;  and 
this  they  are  ready  to  verify."  To  thla  plea 
the  plaintiff  has  demurred,  oo  tlte  cround 
that  It  la  not  snfficlent  In  law  to  bar  or  pre 
dude  Oie  pWnUff  from  having  or  maintain- 
ing hts  said  action,  for  the  particular  reasoa 
specified  in  his  demurrer.  To  thla  there  is 
a  Joinder  in  demurrer  by  the  defendants. 

Without  paasli^  nptm  all  tiie  various  ob- 
jections which  have  been,  or  might  hare 
been,  presented  by  the  plaintiff  against  this 
plea.  It  wlU  sufllce,  for  the  determination  of 
the  matter  now  before  us.  If  we  merely  con- 
sider and  decide  whether  or  not  said  plea 
Is  bad  in  substance  and  essentially  insufflcleat 
In  law  to  defeat  the  ^aintifTs  action.  The 
defendants  in  their  said  fifth  plea  allege,  In 
substance— First,  that  the  plaintiff,  Bobert 
Doman,  was  a  co-signer  oi  said  alleged 
agreement  with  said  Pennypacker;  and,  sec- 
ond, that  he  was  also  a  co-obligor  with  him 
In  said  agreement  upon  which  thla  actitm  Is 
brought.  But  the  first  Is  a  mattn*  of  fact, 
while  the  second  is  an  Inferace  m  cod- 
dnskm  «f  law,  whldh  can  oily  be  d^wmlned 
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by  an  examination  and  legal  tntopntatlan 
of  flw  agreement  Itself. 

The  purport  of  this  plea,  as  we  understand, 
l8  that  said  D(wnan  was  Jointly  liable  with 
Pennypacker,  nnder  said  agreement,  to  leifBj 
the  snm  of  mon^  for  which  Pennypacker's 
executors  are  sned  In  this  action,  on  the 
gromid  that  he  was  In  Us  lifetime  sererally 
and  solely  llaUe  to  do  so,  and  that,  therefore, 
Pennypacker's  snrrlTlng  coK>bUgor  or  <s> 
obtlgots.  instead  of  his  exeentors,  should  be 
•  the  defendants  In  this  suit,  and  consequently 
there  can  be  no  recovery  therein  toe  want 
of  the  proper  defendant  or  defendants.  As 
already  suggested,  the  question'  whether  or 
not  the  defendants'  legal  Inference  that  Pen- 
nypacker  was  liable  Jointly,  and  not  sereral- 
ly, tm  the  sum  sued  for  In  this  action,  de- 
pends upon  what  Ib  the  true  Interpretation 
and  construction.  In  legal  contemplation,  of 
the  language  and  meaning  of  the  said  agree- 
ment Itself.  Upon  examination  of  Its  proTl- 
slons,  It  idalnly  appears  that  It  was  nisde  for 
the  purpose  ot  borrowing  mon^  for  the  use 
of  the  Pennsylvania  Feed  Water-Hoiter  A 
Purifier  Company,  whereof  ttie  parties  there- 
to were  respectiTely  stockholders,  and  also 
of  repaying  the  borrowed  money  to  tiie  lend- 
ers, as  stipulated  In  said  agreement  In  ful- 
fillment of  this  purpose.  It  Is  therein,  In  ef- 
fect, stipulated  that  each  of  the  said  parties 
shsll  be  liable,  pursuant  to  said  agreement, 
for  the  repayment  of  the  money  so  borrowed, 
In  an  amount  of  cash  not  exceeding  S  per 
cent  of  the  amount  of  the  par  value  ot  his 
respective  holdings  of  stock;  and,  further, 
that  each  shall,  In  case  the  said  company 
cannot  repay  the  said  borrowed  money  out 
of  the  company's  assets,  pay  to  Robert  Dor- 
nan  (the  plaintiff  In  this  suit  as  said  plea 
alleges),  upon  hia  call  or  demand  for  the  re- 
payment of  the  bank  or  other  lenders  there- 
of, hla,  the  said  stockholder's  proportionate 
amonnt  of  said  borrowed  money,  provided 
such  proportionate  amount  shall  not  exceed 
5  per  cent  of  the  par  value  of  his  respective 
holdings  of  stock.  It  Is  also  herein  stipn- 
tated  that  said  agreement  shall  be  used  as 
collateral  security  for  the  repayment  of  said 
borrowed  money.  So  that,  by  the  express 
provisions  of  this  agreement.  It  Is  manifest 
that  the  parties  thereto  did  not  engage  or 
agree  that  they  should  Jointly  pay  said  bor- 
rowed money,  or  any  portion  thereof,  bnt, 
on  the  contrary,  that  each  of  them  severally 
should  alone  pay  his  separate  proportionate 
share  thereof  merely.  Therefore,  according 
to  our  view  of  the  proper  legal  Interpretation 
and  effect  of  this  agreement  the  said  Wil- 
liam O.  Pennypacker,  as  one  of  the  parties 
thereto,  was  In  his  lifetime  liable  severally 
to  pay  his  said  respective  proportionate  share 
only,  and  no  more,  of  the  overdue  money 
borrowed  pursuant  thereto,  to  the  said  Rob- 
ert Doman,  on  demand,  for  the  said  purpose 
of  repaying  the  lender  thereof,  In  case  the 
•aid  Pennsylvania  Feed  Water-Heater  &  Pu- 
rifier Company  could  not  tiien  rep^  said 


numey  oat  of  Ito  aanets.  OonaequenOy  he- 
was  liable  to  be  severally  sued  fai  his  lifetime 
for  his  said  respective  proportionate  share,  or 
any  part  tiiereof,  then  due  and  unpaid,  and  his 
said  executors  may,  since  his  decease,  properly 
be  sued  as  defmdants  fw  tbo  recovery  of 
said  share,  or  any  portitm  thereof,  still  renuUn- 
li^T  due  and  unpaid.  The  plataitUTs  demurrer 
Is  therefore  sustained,  and  the  defendants*^ 
fifth  plea  Is  adjudged  by  the  court  to  be  In- 
anffldent  bt  law. 


DOYLE  T.  BRUNDBBD. 
(Supreme  Court  of  Pennsylvania.  Jan. 

1899.) 

OOVBRAHTOT  TiTLB— DAMAOBB  WOH  BaSAOH— LiA- 

BiuTiBs  or  Orantbbs. 

1.  The  measure  of  damaaes  for  the  breach  of 
a  coTeoant  of  titie  to  land,  in  the  absence  of 
fraud,  is  the  proportion  of  parchase  money  lost 
by  the  fallnre  of  title,  with  Interest  thereon 
from  the  date  of  the  deed;  and  neither  a  court 
of  equity  nor  of  law  has  jarisdiction  to  make 
whole  a  party  damaged  by  a  broken  covenant 
of  title,  by  taking  from  the  party  In  default  an 
equal  quantity  of  hli  land,  and  bestowing  it  on 
the  party  Injured. 

2.  A  mortgage,  purporting  to  be  of  150  acres, 
by  reason  of  a  misdescription  covered  only  100 
acres.  Hie  land  was  afterwards  sold  nnder 
foreclosure,  and  the  fcrantor  of  plaintiff  became 
the  owner  of  as  tmiiivided  half  which  he  con- 
veyed to  idaintiir  by  courses  and  distances  as 
described  in  the  mortgage,  under  a  general  war- 
ranty. Afterwards  defendant  became  the  own- 
er of  the  other  undivided  half  of  the  land,  an 
undivided  fourth  being  coaveyed  to  him 
through  plaintiflTa  grantor.  Act  July  7,  1885. 
provides  that  common  pleas  shall  have  the 
power  of  courts  of  equity  in  cases  of  partition. 
Hfld,  in  an  action  for  partition,  that  the  mere 
fact  that  defendant  as  a  grantee  of  a  common 
grantor,  knew,  at  the  time  of  his  purchase, 
that  plaintiff,  under  bis  deed,  could  not  obtain 
more  than  an  undivided  half  of  100  acres,  in- 
stead of  160,  does  not  warrant  the  assessment 
of  damages  against  defendant  for  the  broken 
covenant  of  his  grantor,  especially  where  such 

Srantor  was  not  a  party  to  the  bill  so  as  to  give 
ef  endaut  a  right  to  a  decree  over  against  him. 

Anteal  tnm  court  of  common  pleas,  Ve- 
nango oonn^. 

BlU  Is  equity  1^  Sarah  Doyl^  devisee  of 
J.  J.  Doyle,  against  Benjamin  V.  Bmndred. 
From  a  decree  for  cinnplalnant  defendant  ap- 
peals. Reversed. 

J.  H.  Osmer.  A.  R.  Osmer,  and  N.  F.  Osmer, 
for  appellant  C.  Heydrlck  and  Ctrl  L  Hey- 
drick,  for  appellee. 

DEAN,  J.  This  is  a  blU  for  partition  of 
certain  lands  In  Gomi^antor  township,  Ve- 
nango county.  It  appears  from  the  evidence 
that  on  27th  of  Octob»,  1869.  a  tract  con- 
taining 440  acres  and  allowance  was  patented 
to  0.  Heydrlck  ai^  J.  L.  Hanna,  who,  hy  ex- 
change of  conv^anoes,  divided  the  land 
equally,  so  that  Heydrlck  took  titie  to  the 
western  half  and  Hanna  to  the  eastern.  In 
severalty,  the  dividing  line  running  nnrth  and 
south.  Hanna  then,  by  deed  of  December  6. 
1859.  conveyed  200  acres  ot  his  half  to  Nap 
tbanlel  HcBrlde  by  metes  and  b^unda  The 
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port  lo  conrejed  waa  tbe  north  part  of  the 
uflct,  and  was  197.6  roda  long  from  north  to 
eoQth  and  162  roda  wide  from  east  to  wect 
McBrlde  thm  conveyed  the  same  landa  to  Ben- 
jamin R.  Knapp,  who  then  executed  three 
tseveral  mortgages  apon  It  The  first,  dated  De- 
cember 10,  1859,  was  to  Clark  and  Andrews. 
It  described  a  tract  of  land  beginning  at  a 
point  In  the  east  line  of  the  whole  tract,  180 
rods  south  from  the  northeast  corner  there- 
of; thence  west  by  a  line  parallel  with  the 
north  line  of  the  whole  tract  132  rods;  thence 
south  by  a  line  parallel  with  the  east  line  of 
the  tract  81  rods;  thence  east  by  a  line 
parallel  with  the  north  line  132  rods,  to  the 
east  line  of  the  whole  tract;  thence  north  81 
rods  to  the  place  of  beginning.  The  second 
mortgage  was  to  Nathaniel  McBride,  dated 
December  20,  1859,  and  purported  to  describe 
by  metes  and  bounds  the  200-acre  tract  Tbe 
third  mortgage,  also  to  McBrlde,  described  a 
piece  of  land  beginning  at  a  point  on  the 
east  line  of  the  whole  tract  00  rods  south  of 
the  northeast  comer;  thence  by  a  line  paral- 
lel with  the  north  line  of  the  whole  tract  132 
rods;  thence  wouttt  by  line  parallel  with  the 
east  line  ISO  rods;  thence  by  line  parallel 
with  the  north  line  to  the  east  line  132  rods; 
and  thence  to  place  of.  beginning,— cmtalnlng 
ISO  acres.  As  to  the  first  mortgage  to  Clark 
and  Andrews,  It  Is  manifest  there  was  a  mis- 
description, either  by  mistake  or  design;  for. 
If  Knapp  got  by  his  deed  a  tract  of  land  197 
rods  long  from  north  to  south,  and  1S2  rods 
wide,  and  then  placed  the  b^lnning  of  his 
description  in  the  mortgage  ISO  rods  south 
from  the  northeast  corner  of  the  tract  there 
were  but  17  rods  between  that  point  and  the 
southern  extremity  of  the  tract  yet  the  line 
In  the  description  Is  81  rods.  To  measure 
this  distance,  the  surveyor  must  run  south 
&1  reds  over  on  an  adjoining  owner.  In  fact 
the  Clark  and  Andrews  mortgage  covered 
only  16%  acres  of  the  land  owned  by  Knapp, 
but,  as  this  was  the  first  mortgage,  and  duly 
recorded,  as  to  this  much  it  was  tmdonbtedly 
tbe  first  lien.  As  to  the  third  mortgage,  it  Is 
necessarily  a  misdescription  aim.  The  whole 
line  was  197  rods,  'nie  description  In  this 
mortgage  commences  at  a  point  00  rods  from 
the  end  of  the  line,  and  extends  180  rods 
south.  There  were  but  137  rods  In  length 
left  In  that  direction,  so  it  mnst  have  extend- 
ed 43  rods  over  on  an  adjoining  owner.  Judg- 
ment was  obtained  on  the  second  and  third, 
— the  two  McBrlde  mongages,— levari  facias 
Issued  thereon,  and  the  land  sold  at  sheriff's 
mile  to  E.  C.  Smith  and  Horace  Hoyt  and 
deeds  duly  acknowledged  May  3, 186«.  Three 
years  before  this  the  mortgage  to  Clark  and 
Andrews  had  been  sued  out  the  land  sold  by 
the  sheriff,  and  deed  acknowledged  May  1, 
1863,  to  O.  W.  Gilfillan.  This  last  deed  vest- 
ed In  the  purchaser  whatever  land  was  em- 
braced In  the  description  of  the  mortgage, 
and  which  was  owned  by  Knapp  at  the  date 
of  Its  execution.  This,  however,  was  only 
10%  acres  of  the  southern  end  of  the  tract 


The  Clark  and  Andrews  mortgage  being  a 
first  Hen,  It  is  immaterial  that  the  boundaries 
of  the  second  and  third  mortgages  encroach- 
ed upon  it.  A  sale  upon  them  could  not  af- 
fect the  title  of  the  purchaser  to  this  small 
part  of  the  land  covered  by  the  first  mort- 
gage. We  have,  then,  a  first  mortgage  to  An- 
drews and  Clark  of  16%  acres  of  the  southeni 
end  of  the  original  tract;  then  a  mortgage  to 
McBrlde,  purporting  to  be  on  200  acres  of 
the  original  tract  which  was  a  second  mon- 
gage  on  the  16%  acres,  and  a  first  mortgage 
on  what  was  left  within  the  boundaries  out- 
side the  northern  line  of  the  16%-acre  tract; 
then  a  mortgage  to  McBride  by  metes  and 
bounds  purporting  to  be  of  ISO  acres,  which 
covered  the  whole  of  the  16%  acres,  and  was 
a  third  mortgage  on  that  much  of  the  original 
tract  and  a  second  mortgage  on  abont  100 
acres  of  the  original  tract  Immediately  ad- 
Joining  It  on  the  north.  As  t>efore  noticed, 
sale  was  made  on  the  Clark  and  Andrews 
mortgage.  May  1,  1803,  to  GilfiUan.  This  op- 
erated as  a  complete  severance  of  the  ICS 
piece  from  the  balance  of  the  tract  There- 
after Gilfillan  and  those  dalmlng  under  htm 
held  by  a  title  as  Independent  of  and  as  dis- 
connected from  the  original  grant  from  Hao-  | 
na  to  McBride  as  any  other  adjoining  owner. 
OilflUan  afterwards  conveyed  this  small  pirt 
to  one  J.  H.  Marston,  which  deed,  before  rec- 
ord thereof,  was  lost;  and,  after  s  sale 
Marston  to  Benjamin  F.  Bnmdred,  GUfillaa 
made  another  conveyance  direct  to  Bmndred. 
Thereafter  the  amall  tract  became  known  as  I 
the  "Marston  Tract"  As  noticed,  the  land  I 
described  In  the  second  and  third  mortgages  j 
was  sold  to  Smith  and  Hoyt  On  12th  Jan-  | 
uary,  1864,  Hoyt  conveyed  to  A.  G.  Egbert 
an  nndivlded  half  part  of  150  acres,  by  pre- 
cisely the  same  description  as  that  In  the 
third  mortgage  to  McBrlde.  Smith  had  pre- 
viously conveyed  to  Hoyt  an  undivided  one- 
half  of  his  half  In  the  same  land,  and  ttie 
titie  then  stood  In  the  three  as  tenants  in 
common,— Egbert  the  owner  of  the  undivideil  i 
half,  and  Smith  and  Hoyt  each  the  owner  of  ! 
an  undivided  one-fourth.  Hoyt  by  deed  of  ! 
February  4. 1869,  conveyed  bis  Interest  to  C  i 
l!L  Taft  On  March  6,  1888,  Egbert  conveyed 
hlB  interest  by  deed  of  general  warranty  to 
one  J.  J.  Doyle,  the  devisor  of  this  plalntilt 
by  tbe  same  description  as  in  the  conveyance 
from  Hoyt  to  him.  Then  £^bert  entered  up- 
on the  Marston  tract  claiming  title  under  th« 
sale  on  the  second  and  third  mortgages,  and 
drilled  an  oil  weU.  Brnndred  brought  eject- 
ment, and  obtained  two  Judgments  In  his  fa- 
vor. See  Bmndred  v.  Egbert  158  Pa.  SL 
552,  28  Atl.  142,  and  Id.,  164  Pa.  St  615,  3D 
AtL  503.  Thus,  not  only  was  Bnmdred's  ti- 
tle to  the  whole  of  the  Marston  tract  clear  b; 
the  deeds,  but  that  title  waa  rendered  Indis- 
putable by  the  Judgments  In  his  favor.  Taft. 
one  of  tbe  tenants  in  common  under  the  sales 
made  on  tbe  second  and  third  mortgages,  hav- 
ing died,  his  estate  descended  to  his  heir  at 
lav,  W.  S.  Taft  who,  on  January  %  1883, 
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conTeyed  It  to  Egbert,  who  conreyed  to  Bnin- 
dred,  tbw  giving  htm  a  fonrtti  In  the  land 
outside  the  Manton  tract  He  also,  tlirough 
one  David  Le  Roy,  who  had  become  the  own- 
er, obtained  title  to  anotlier  fonrth,  thna  con- 
stituting him  the  owner  of  an  undivided  one- 
half  of  the  land  which  passed  by  the  sale  on 
tbe  second  and  third  mortgages.  This  Mil  is 
for  a  partition  of  this  land  In  wbtcb  plalntlfC 
and  defendant  are  tenants  In  common,  eadi 
owning  tbe  undivided  one-half.  The  deed  of 
Egbert  to  the  plalntlfiT  for  the  one-balf  fol- 
lows the  description  In  the  mortgage,  and  eon-* 
sequently  overlaps  the  Marston  tract  It  con- 
talus  a  clause  of  general  warranty,  and  is 
dated  March  0,  1888.  It  was  after  the  de- 
livery of  this  deed  that  defendant  purchased 
and  took  a  conveyance  of  the  Marston  tract, 
and  the  two  undivided  one-fonrth  Interests 
in  the  supposed  150-acre  tract  adjoining  It  on 
the  north.  But  by  reason  of  the  misdescrip- 
tion In  the  mortgages,  perpetuated  In  the  sub- 
sequent conveyances,  the  quantity,  Instead  of 
150  acres,  is  only  100  acres.  Tbe  learned 
Judge  of  the  court  below,  under  the  authority 
conferred  by  the  act  of  1885,  giving  courts 
equitable  Jurisdiction  In  cases  of  partition, 
undertook  to  administer  the  equities  growing 
oot  of  the  clrcumstancea  attending  the  con- 
veyances. The  deed  of  Egbert  to  plaintiff  Is 
for  the  undivided  half  of  160  acres  by  courses 
and  distances,  and  defendant  knew  the  title 
vras  worthless,  so  far  aa  It  Indnded  an;  part 
of  the  Marston  tract  at  tbe  time  he  accepted 
bis  conveyance  from  Bgbert;  and  therefore 
knew  there  was  a  breach  of  the  warranty  as 
to  quantity.  If  there  was  such  l»reach.  If  the 
title  to  any  fraction  of  the  tract  had  remained 
in  Egbert,  and  as  against  him  partition  had 
been  sought  by  plaintiff.  It  was  argued,  equity 
would  have  decreed  to  plaintiff  her  half  of 
150  acres  even  if  that  had  taken  from  her 
oo-tenant  and  grantor  all  of  what  remained; 
and.  as  defendant  purchased  with  knowledge 
of  the  prior  grant  to  plaintiff,  he  is  subject  to 
all  tbe  equities  that  could  have  been  enforced 
against  bis  grantor.  On  this  theory  the  court 
below  made  partition.  As  the  defendant 
took  one-fourth  from  Le  Roy,  who  was  not  a 
party  to  the  Egbert  grant  to  i^ntiff,  he  di- 
rected that  partition  shonld  be  made  by  a»- 
fllgning  to  defendant  the  equivalent  in  value 
of  the  one-fonrth;  then  to  plaintiff  the  equiv- 
alent in  value.— if  practicable,  the  half  of  150 
acres;  then.  If  anything  remained,  to  defend- 
ant by  reason  of  his  purchase  from  Egbert  of 
one-fourth.  A  master  was  appointed  to  make 
partition  accordingly.  He  found,  on  going 
xxpon  the  land,  that  It  was  equally  valuaUe, 
acre  for  acre,  and  that  the  quantity  north  of 
and  adjoining  flie  Marston  tract  was  100 
acres.  Therefore  be  aet  apart  to  Sarah  Doyle, 
plaintiff,  by  metes  and  bounds,  75  acres,  and 
to  Brand  red  25  acres,  thus  excluding  him 
from  any  share  of  the  land  under  hla  convey- 
ance from  Egb^  of  Hie  one-fourth,  and  glT- 
1ns  to  Sarah  Doyle,  out  of  the  100  acres,  tbe 
saJDs  quantlt7  she  would  have  been  entitled  I 


to  If  the  tract  had  contained  150  acres.  Frod 
Ibis  decree  defendant  appeals,  assigning  for 
error  the  Inequality  of  tbe  partition,  and  a  de- 
nial of  the  Jurisdiction  of  equity  to  determine 
a  breach  of  warranty  In  a  former  grantor  of 
defendant  and  to  compensate  plaintiff  Id 
damages  by  awarding  to  her  a  part  of  his 
land. 

The  act  of  July  7,  1886,  enacts:  "That  the 
several  courts  of  ccHumon  pleas  of  this  com- 
monwealth shall  each  have  all  the  power  and 
Jurisdiction  of  a  court  of  equity  hi  all  cases 
of  dower  and  partition,  within  their  respective 
counties."  We  tiilnk  It  dear,  this  act  con- 
ferred no  new  powers  on  the  courts  in  pro- 
ceedings In  partition.  Theretofore  equity 
was  enforced  or  attempted  In  actions  hi  parti- 
tion In  the  common  pleas,  but  the  proceed- 
ings were  cumbersome,  and  often  inadequate 
In  reaching  an  equitable  partition.  That  by 
bin  is  much  more  convenient  and  ^ectlve. 
The  act  only  provided  a  new  conrt  tor  the  ex- 
ercise of  powers  already  possessed.  Wheth- 
er, under  the  description  hi  this  deed  to 
Doyle,  by  reason  of  the  deficiency  In  quan- 
tity of  25  acres  out  of  75,  there  was  a  breadt 
of  Egbert's  warranty,  Is  a  question  which 
may  arise  In  the  futai«.  and  therefore  we  ex- 
press no  opinion  upon  it.  No  fraud  upon  the 
part  of  Egtwrt  Is  alleged.  It  Is  altogethw 
probaUe  he  Ignorantly  followed  Knapp's  de- 
scilption  in  the  tiilrd  mortgage.  Assuming 
this  to  be  the  fact  he  was  answerable  In  dam- 
ages only  tor  the  proportion  of  purchase  mon- 
ey lost  by  faHnre  of  tifle,  with  Interest  there- 
on from  date  of  his  deed,  for  It  wUl  be  noticed 
the  master  has  found  as  a  fact  that  tiie  whde 
tract  was  of  equal  value,  acre  for  acre.  From 
the  case  of  Bender  v.  Fromberger,  4  Dall. 
442,— a  well-considered  case,  decided  hi  1806. 
—this  has  l>een  the  measure  of  damages  In 
this  state  on  a  broken  covenant  for  title, 
where  there  was  no  fraud.  Brown  v.  Dlck- 
erson,  12  Pa.  St  872,  and  Dumars  v.  Miller, 
84  Pa.  St  319,  are  to  the  same  effect  In 
the  last  case  cited  It  Is  said:  "In  feudal  times 
land  was  esteemed  more  highly  <4ian  money, 
for  reasons  growing  out  of  tbe  feudal  institu- 
tions, and  tbe  anti-commerdal  tendendes  of 
the  age.  Hence  the  recovery  for  a  breadi  of 
the  covenant  was  in  other  lands.'*  But  this 
long  obsolete  rule,  which  begah  to  give  way 
even  In  Coke's  time.  Is  tiie  one  practically 
adopted  by  the  court  below,— 36  acres  of 
Brundred's  land  Is  taken  from  him,  and  given 
to  plaintiff  as  damages  for  Egbert's  breach  of 
warranty  in  that  quantity;  and  this,  elghtr 
years  attex  the  breach,  for,  as  Egbert  owned 
no  part  of  the  Marston  tract,  the  covenant. 
If  broken  at  all,  was  broken  as  soon  as  made. 
Whether  the  land  had  appreciated  by  the  de- 
velopmait  of  oil  In  the  meantime,  and  Brund- 
red's land  was  worth  per  acre  the  price  paid 
for  two  at  the  date  of  the  warranty,  is  not 
determined.  And  the  consideration  named  lu 
the  deed  Is  only  prima  facie  evidence  of  thi* 
price  paid.  The  covenantor  maj  prove  Hint 
the  actual  eoaatderatlni  wa«  leas.   Byrnes  v. 
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Bkh,  6  Gray,  61S.  We  an  of  ttie  opinloii 
that  naltber  a  court  of  equity  nor  a  court  of 
iaw  has  JuriadictloQ  to  make  whole  a  part? 
damased  a  broken  corenant  of  title  hj 
taking  from  the  party  in  default  an  equal 
<iuantity  of  other  land,  aad  btatowlnc  It  op- 
oQ  the  party  injured. 

But  assuming  that,  tt  ^bert  wen  stffl  the 
owner  of  the  other  half,  and  a  par^  to  the 
partition,  damages  could  be  aaeened  egainat 
liim  on  Ills  broken  corenant  on  this  proceed- 
ing, how  can  Bnmdred,  his  grantee  of  an- 
other portion  of  the  land,  be  made  anawera- 
ble  on  the  first  grantee's  contract,  to  which 
he  was  not  a  party?  Assume  that  the  core- 
nant of  Egbert  to  Doyle  was  an  Incident  ot 
tia.t  grant,  it  was  not  an  Incident  to  Brund- 
•red'i.  That  the  latter  must  have  known  of 
the  existence  of  a  deficiency  In  Doyle's  grant, 
when  he  purchased  from  Bgbert.  In  no  sense 
made  him  a  party  to  the  Doyle  grant  Sudx 
knowledge  was  not  a  guilty  knowledge.  Be- 
sides, he  had  before  his  eyes,  on  the  rectmL 
the  tact  that  Doyle  had  exacted  a  coTenant 
from  Egbert  to  protect  him  against  loss.  To 
hold  that  Bnmdred  could  be  eren  assessed 
with  damages  to  make  good  a  default  of  Eg- 
bert merely  because  he  knew  Doyle  could 
not  get  under  his  deed  more  than  the  undt 
rided  half  of  100  acres,  instead  ot  160.  would 
be  reaching  out  much  further  to  find  and  ad- 
minister an  equity  than  the  most  liberal  con- 
struction of  the  act  ot  1886  would  warrant 
If  Bruodred  be  answerable  to  Doyle,  It  is  be- 
cause of  his  contract  with  Egbert  and  be- 
cause Egbert  Is  answerable  to  him;  yet  fil- 
bert is  no  party  to  this  blH,  and  Bnmdred 
would  have  a  final  decree  against  him,  be- 
fore he  could  call  upon  Egbert  for  restitution. 
Then  for  the  first  time  Egbert  would  be 
beard.  What  answer  he  might  make  to  the 
alleged  equities  of  Doyle,  the  court  cannot  teD. 
Sudb  answer  might  be  sufficient  to  prevent 
any  decree  for  damages  In  favor  of  plaintiff. 
We  think  the  court  fell  Into  error  (1)  In  appro- 
priating Brundred's  land  to  make  good  the 
damages  sustained  by  alleged  breach  of  Eg- 
bert's warranty;  and  (2)  in  assuming  Juris- 
diction in  equity  to  determine  a  liability  of 
Egbert,  who  was  not  a  party,  and  imposing 
answerability  therefor  on  Brundred,  who  was 
no  party  to  Egbert's  contract  with  Doyle.  The 
decree  of  the  court  below  is  therefore  re- 
versed, and  the  record  Is  remitted  Qiat  the 
master  may  make  i>artltlon  of  Qie  100-acre 
tract  between  plaintiff  and  defendant  as  the 
owners  each  of  the  undivided  half  thereof. 
Costs  of  this  awul  to  be  equally  ptld  by  the 
parties. 


MnSSMOBB  T.  WILLIAMSON. 
(Supreme  Court  of  Pennsylvania.  Jan.  1; 
1809.) 

Scias  Facias — Parties— Jo  no  si  ent  aoaixst  Ai>. 

MINI8THATOH. 

1.  The  omission  to  make  an  administrator, 
against  whom  a  Judgment  has  been  obtained, 


a  party  to  a  sdre  fades  lasned  thereon,  la  boc 
fatal  to  the  aroceedlng,  where  he  was  mad* 
defendant  Indivldnally  as  heir,  and  tlie  parties 
to  the  Judgment  appear  In  the  body  of  the 
wxtt.  and  wh«i  the  administiator.  who  don 
not  complala  of  the  omission,  eonld  hars  soade 
no  dtfensc,  aad  such  omission  deprives  nooe  of 
tite  other  defendants  of  their  rishts. 

2.  Where  the  dear  purpose  of  a  writ  vf  sdie 
tadas  on  a  Jadgneat  against  an  adaalnbitrator 
Is  to  diarge  the  estate  with  decedent's  debts; 
the  fact  that  In  the  sdre  facias  the  defendants 
are  named  as  heirs  and  devlaeee  of  an  heir  of 
the  decedent,  Instead  hdrs  of  the  decedent 
Is  ImmateiiaL 

8.  That  a  sdre  fades  on  a  Judgment  against 
an  administrator.  Issued  under  Act  1834.  {  33, 
which  refers  solely  to  real  estate,  requires  de- 
fendants to  show  cause  why  Uie  Jadsnwat 
should  not  be  levied  out  <rf  the  "estates"  of  de- 
fendants as  heirs,  instead  of  out  of  tbe  ''real  es- 
tate," as  provided  in  the  statute.  Is  immaterial, 
where  the  verdict  was  for  the  amoimt  of  the 
Judgment  "to  be  levied  out  of  the  landa  and 
tenements,"  subject  to  the  paymoit  ot  ^  Judg- 
ment 

Appeal  tnm  eomt  of  eMmnon  tflmm,  Obboh 

coun^.  * 

Scire  fadss  by  *»"nn^Tt  Messmore  against 
Benjamin  Williamson,  Issued  on  a  Jodgment 
In  sn  actioD  by  L  L.  Maasmote  against  Jose^ 
MorrisMt  administrator.  Judgment  fur  irtaln- 
tlfl;  and  dtfendant  appeals.  Affirmed. 

The  f  (lowing  are  the  assignments  of  erron 

"First  asaigmnent:  The  court  erred  in  re- 
fusing the  defendantfs  first  point  whldi  point 
and  ruling  of  the  court  are  aa  fidlows: 
Potot:  *The  original  Judgment  at  No.  128, 
January  term,  18M,  having  been  entered 
agalnat  John  Uorrlaon,  admlnlatrator  of  Jo- 
seph Uorrlson.  dec'd,  and  the  scire  fades 
there<m  at  No.  84,  June  term,  1898.  having 
been  issued  against  John  Morrison  and  Oliver 
Morrison.  aUas  Hildebrand,  Mary  HUde- 
brand,  and  Benjamin  WUllamaon,  belra  and 
devisees  of  Archibald  Morrison,  dec'd.  who 
was  an  heir  of  Joseph  Morrison,  dec'd,  and 
was  not  Issued  agalnat  John  Mwrlson.  adm'r 
of  Joseph  Morrison,  dec'd,  who  was  the  only 
defendant  In  the  original  Judgment  at  No. 
128,  January  term,  18M.  the  same  was  such 
an  irregularity  under  the  plea  of  nul  tie] 
record  as  will  bar  a  recovery  In  this  actJoo 
against  the  present  defendant'  Answer  by 
the  court:  'Refused.' 

"Second  assignment:  The  court  erred  In 
refusing  the  defoidanf s  aecond  point  wbleb 
point  and  ruling  of  the  court  are  aa  foUowt: 
Point:  'The  original  Judgment  at  No.  12S. 
January  term,  1804,  having  been  entered 
against  John  Morrison,  adm'r  of  Joseph  Mor 
rlBon,  dec'd,  there  is  no  authority  In  law  for 
Issuing  the  scire  facias  on  such  Judgment 
against  the  heirs  and  devisees  of  Archibald 
Morrison,  dec'd;  and,  under  the  pleas  in  thli 
case,  the  plaintiff  is  not  entitled  to  a  Judg- 
ment In  this  case  against  the  defendant  u 
such  heir  or  devisee  of  Archibald  Morrisw. 
deceased.'  Answer  by  the  court:  *RefnBed.' 

"Third  assignment:  The  court  ored  In  re- 
fusing the  defendant's  third  point  which 
point  and  ruling  of  the  court  are  aa  foflows: 
Point:  The  notlet  or  commana  contained  In 
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the  writ  ot  Klre  fadu  was  to  make  known 
to  John  MorrUon  and  OllTer  Morrison,  alias 
HUdebrand,  Mary  HUdebrand,  and  Benjamin 
Williamson,  helm  and  devisees  of  Archibald 
Morrison.  dec*d,  who  was  an  heir  of  Joseph 
Morrison,  dec'd,  and  the  fact  to  be  deter- 
mined la  therein  stated  to  show  cause  why 
the  original  Judgment  shonld  not  be  levied 
out  of  the  estates  of  said  defendants,  as  heirs 
and  devisees  of  Joseph  Morrison,  dec'd.  Sudi 
terms  are  Inconsistent  and  amblguoas  to  such 
an  extent  that  no  l^al  execution  could  be 
framed  or  Issued  upon  a  Judgment  obtained 
upon  such  a  writ,  and  therefore  the  plalntlCEs 
are  not  entitled  to  a  Judgment  upon  such 
irregular  and  ambiguous  sclra  ffedaa.'  An- 
swer by  the  court:  *Bef  used.* 

"Fourth  assignment:  The  court  erred  In 
refusing  the  defendant's  fourth  point,  which 
point  and  ruling  of  the  court  are  as  follows: 
Point:  The  original  Judgment,  at  No.  128, 
January  term,  1804,  being  a  Judgment  against 
the  estate  of  Joseph  Morrison,  dec'd,  obtained 
against  his  representatives  after  his  death, 
tbe  present  writ  of  scire  facias  Is  In  the  nar 
ture  of  a  writ  of  scire  facias  quare  execu- 
tlonem  non,  and  could  only  be  as  against  the 
real  estate  of  said  defendant  In  such  original 
judgment;  and  the  said  scire  fades  stating 
that  the  defHidants  therein  shonld  phow 
cause  why  the  original  Judgment  should  not 
be  levied  and  paid  out  of  the  estates  of  de- 
fendants as  heirs  and  devisees  of  Joseph 
Morrison,  deceased,  such  writ  of  scire  facias 
is  therefore  erroneous.  Irregular,  and  illegal, 
and  therefore  no  Judgment  shonld  be  entered 
thereon.*  Answer  by  the  court:  'Reftised.' 

"Wth  assignment:  Tbe  court  erred  In  re- 
fudng  the  defendant's  sixth  point,  which 
point  and  ruling  of  the  court  are  as  fdlows: 
Point:  Tliere  can  be  no  verdict  against  the 
defendant  in  this  suit  In  tbe  present  state  of 
the  record  and  pleadings.*  Answer  by  the 
oourt:  'Refused.* 

"Sixth  assignment:  The  court  erred  in 
refusing  the  defendant's  seventh  point,  which 
point  and  ruling  of  the  court  are  as  follows: 
Point:  Under  all  the  evidence  In  the  case, 
the  verdict  of  the  Jury  should  be  for  the  de- 
fendant'  Answer  by  the  court:  'Refused.' 

"Seventh  assignment:  The  court  erred  In 
affirming  the  plalntlflT's  point,  which  point 
and  ruling  of  the  court  are  as  follows:  Point: 
'That,  under  the  evidence  hi  this  case,  the 
verdict  of  the  Jury  must  be  for  the  plainUtf 
quod  recuperet  for  the  sum  of  $12,134.63,  to 
be  levied  of  the  lands  and  tenemmts  which 
are  In  possession  of  and  held  by  defendant, 
and  owned  in  remainder,  and  which  were  ot 
the  lands  and  tenements  of  Joseph  Morrison, 
deceased,  subject  to  the  payment  of  his  debts 
at  tbe  time  of  his  death.*  Answer  by  the 
coart:  'Affirmed.*  And  In  his  general  chai^ 
tbe  court  answered:  'Now,  that  point  Is 
correct,  and  we  affirm  It;  and,  under  that  in- 
struction, we  direct  the  derk  to  take  your 
verdict  In  accordance  wltb  tike  ■tatement  In 
that  pQliiL' 


"Eighth  assignment:    The  conrt  temA  to 

allowing,  permitting,  and  Instructing,  under 
objection,  the  Jury  to  re'uder  a  verdict  agalnat 
tbe  defendant  Id  this  case  In  the  form  In 
which  the  same  was  rendered,  which  verdict 
and  the  objection  thereto  are  in  words  as  f<ri- 
lows:  Verdict:  'Verdict  for  the  plaintiff  for 
tbe  sum  of  $12,134.63,  to  be  levied  of  the 
lands  and  tenements  which  are  In  possesskn 
of  and  held  by  defendant,  and  owned  In  re- 
mainder, and  which  were  of  the  lands  and 
tenements  of  Joseph  Morrison,  deceased,  sub- 
ject to  the  Ebyment  bt  his  debts  at  the  time 
of  his  death.'  Objection  thei-eto,  and  mUng 
of  the  court:  'Defendant  takes  exceptions  to 
the  charge  of  the  court  and  also  to  the  form 
of  tbe  verdict,  the  refusal  of  tbe  defendants 
points,  and  the  affirmance  of  plalntltTs  point, 
and,  at  his  Instance,  exception  sealed.*  '* 

R,  F.  Downey  and  F.  W.  Downey,  tax  ^ 
pellant  Jas.  E.  Bayers,  for  appellee. 

FBLL,  J.  Tbe  exceptions  upon  which  the 
assignmente  of  ^or  are  based  rest  on  purdy 
technical  grounds,  and  were  taken  at  the 
close  of  the  trial,  when  the  opportunity  for 
amendment  had  passed.  The  omission  to 
make  the  administrator  a  party  defendant  In 
the  scire  facias  to  chai^  the  lands  of  tbe 
decedent  with  the  payment  of  bis  debts  was 
not  under  the  fads  of  the  case,  fatal  to  the 
proceeding.  The  administrator  was  also  an 
heir,  and,  as  such,  was  made  a  defendant, 
and  had  full  notice  of  tbe  proceeding,  and  he 
Is  not  be/K  complaining.  In  the  body  of  the 
writ,  the  parties  to  the  Judgment,  Its  date, 
number,  and  term  all  fully  appear.  In  his 
representative  capacity,  the  administrator 
could  have  made  no  defense;  for,  while  tbe 
Judgment  Is  prima  fade  evidence  only  in  a 
proceeding  to  charge  tbe  land.  It  is  conclu- 
sive as  to  the  persona]  estate.  Sergeant's 
Heirs  V.  E^wlng,  36  Pa.  St.  156;  Paul  v. 
Grimm,  183  Pa.  St.  330,  88  Atl.  1017.  If 
summoned,  he  could  not  have  defended  In 
the  Interest  of  creditors  or  of  tbe  estate  gen- 
erally, and  tiie  omission  to  name  bim  de- 
prived the  other  defendants  of  no  right 

Nor  Is  there  any  merit  In  the  objedlon  that 
Archibald  Morrison  Is  named  In  the  writ  as 
an  Intermediate  belr,  through  whom  the  In- 
terests of  other  heirs  were  derived.  The 
clear  purpose  of  the  proceeding  was  to  charge 
with  his  debts  the  real  estate  of  Joseph  Mor- 
rison, which  was  In  the  possession  of  his 
heirs  or  tbelr  devisees,  and  of  this  purpose 
tbe  record  throughout  gave  the  fullest  notice. 
It  would  have  been  better  practice  to  have 
followed  tbe  words  of  tbe  act  of  assembly 
In  describing  the  estate  to  be  charged;  but 
the  omission  of  the  word  "real"  could  have 
led  no  one  to  suppose  that  goods  and  chattels, 
and  not  lands  and  tenements,  were  meant. 
While,  In  its  popular  use,  the  word  "estate" 
includes  both  real  and  personal  property. 
wb«i  used  In  a  strictly  technical  sense  It  ap- 
plies to  realty  only.  In  Bonrler's  Law  Die- 
tionary  (1887)  It  Is  deflned  to  be  **the  degree. 
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quantity,  natank  and  otent  of  taitmat  which 
a  penon  ha«  In  real  prc^>erty**;  and  this  la 
said  to  be  the  proper  and  tedmlcal  meaning 
of  the  word. 

The  verdict  waa  for  the  amount  of  tbe 
jndsment,  "to  be  lerled  of  the  lands  and  tene- 
ments which  are  In  possession  of  and  held 
by  tiie  defendant,  and  owned  In  remainder, 
and  which  were  of  the  lands  and  tenementa 
of  Joseph  Morriscm,  deceased,  subject  to  the 
payment  of  his  debts  at  the  time  of  his 
death."  This  settled  every  possible  doubt  as 
to  the  nature  and  extent  of  the 'plaintiff*  b  de- 
mand. There  was  no  attempt  to  obtain  a 
judgment  which  would  bind  the  defendant 
personally,  and  no  such  attempt,  If  made, 
could  have  been  snccessfnl.  The  defendant 
waa  brought  Into  court  that  he  might  contest 
the  debt,  and  any  Judgment  rendered  against 
him  would  bind  <mly  the  land  In  bis  hands 
as  heir  or  devisee,  and  conld  not  be  enforced 
against  him  personally.  Coyle  v.  Reynolds' 
Sx'ra,  7  Serg.  &  B.  82S;  Sample  v.  Barr,  26 
Pa.  at.  457;  Ooulter  v.  Selby,  8ft  Pa.  Bt  8Sa 
The  Judgment  Is  affirmed. 


GUiLKSPIB  at  al.  v.  BLAIB  QLASS  CO. 
09n^ms  GoDTt  of  Pennsylvania.  Jan.  2, 

1889.) 

RSOEIVIRS— DirAUTHORISBD  AOTB. 

An  order  authorized  the  receWen  of  a 
manutactnring  concern  to  work  up  the  material 
an  hand  and  sneh  as  the  court  should  anthor- 
faw  them  to  porchase,  and  pay  proceeds,  over 
and  above  coat  of  production,  into  court.  The 
tveratioua  were  continued,  beyond  the  mean- 
ing and  purposes  of  the  order,  for  six  months, 
by  the  recetven,  on  their  judfcment  as  to  Its 
desirability  and  profit,  when  the  receivers  se- 
cured an  order  directing  the  sale  of  the  entire 

ElanL  Brld,  that  the  operatlns  expenses  could 
e  paid  oat  of  the  proceeds  of  the  sale  of  the 
phmt,  hot  anch  proceeds  must  ba  paid  to  the 
wags  claimants. 

Appeal  from  oonrt  vt  oommon  ideaa.  Waali- 

Ington  county. 

Receivership  iMvceedlngs  by  T.  A.  Gillespie 
and  others  agalnat  the  Blair  Glass  Company. 
From  a  decree  dismissing  the  exceptions  to 
a  report  filed  by  an  auditor,  the  receivers  ap- 
peaL  Affirmed. 

Braden  A  Oampbdl,  for  appdlants.  John 
a  Bane  and  A.  M.  Ltam,  for  aw^eea. 

WILLIAMS.  J.  This  waa  a  proceeding  for 
the  aettlement  of  the  accounts  of  the  receiv- 
ers of  the  Blair  Glass  Company.  At  the 
time  of  their  appointment  as  recelvera  they 
were  given  authority  to  operate  the  works 
of  the  company  *Vlth  materials  now  on 
hand,"  and  such  other  materials  as  the  court 
might  authorize  tiiem  to  buy,  sell  the  mano- 
factured  product,  and  pay  Into  court  for  dis- 
tribution the  proceeds  of  such  sales,  over  and 
above  the  coat  of  production.  Under  this  or- 
der they  began  operations,  and  continued 
chem  for  six  or  seven  months,  when  they 
secured  an  order  directing  the  aale  of  tlie 
entire  plant  at  puUlc  aale.   After  ezecntinc 


the  order  of  sale,  they  fOed  one  aeooon^  cov- 
ering all  their  reoeipts  and  expenses,  wblrb 
practically  abscMtied  the  proceeds  of  the  83l> 
by  the  expenses  of  the  previous  opentlon'^ 
The  wage  claimants  excq>ted  to  tbla  accouo-:. 
raising  two  principal  qneatlona:  T\rs' 
should  a  separate  account  have  been  filed  o! 
tihe  proceeds  of  tb»  sale  of  tbe  glarn  con 
pany's  plant  and  the  appropriation  of  tfa'- 
fund?  and.  next,  can  the  receivers,  uzider  th*- 
drcnmstancea  <tf  this  case,  pay  their  operat 
Ing  expenses  ont  of  the  price  received  by 
them  for  the  real  estate,  and  ao  take  It  away 
from  tbe  wage  claimants  who  have  a  lien 
nptm  It  for  the  sums  due  them?  Both  tb-- 
andltor  and  tiie  learned  Judge  of  the  coot: 
below  considered  these  questions,  and  bet! 
with  the  exceptants.  But  they  further  founi. 
the  fact  to  be  that  the  receivers  were  not  x 
a  position  to  raise  any  questlona  about  th>.- 
effect  of  the  order  authorising  tliem  to  oper- 
ate the  work,  since  ttiey  had  continued  their 
mannfacturing  operations  beyond  the  mean- 
ing and  purpose  of  that  order,  and  npm  tbelr 
own  Judgment  as  to  Its  desirability  and 
profit  This  was  not  a  subjectloa  of  them 
selves  to  the  direction  of  the  court,  but  an 
assnmptlMi  of  authority  over  the  basines5 
and  the  assets  in  their  hands  which  carried 
with,  It  the  risk  of  loss  in  the  operaUons  so 
conducted.  It  Is  not  necessary  to  Inquire  on- 
der  what  circumstances  these  recovers  woolil 
be  protected  faom  loss  by  the  court,  since  tbr 
question  Is  not  raised  by  the  facta.  Hie  re- 
ceivers might  look  to  the  fund  designated  by 
tbe  conrt  Indndii^  the  proceeds  of  the  goods 
manufactured  by  them,  for  the  means  with 
which  to  pay  their  operating  OEpenacs.  bat 
they  could  not  make  nae  of  the  original  or- 
der, authorizing  them  to  work  up  the  mate- 
rials on  band  and  anch  aa  the  court  sbonM 
authorize  them  to  purchase,  to  Involve  thf 
plant  Itself  In  debt  and  to  sweep  away  it^ 
entire  value.  A  chancier  will  seek  to  pr>- 
tect  one  acting  In  strict  compliance  with  h^ 
orders  from  loss,  bnt  one  who  has  acted  upon 
his  own  Judgment  haa  no  right  to  expect  the 
court  h>  deveat  a  clear  legal  right  existii^  in 
othera  to  aave  him  from  the  consequmces  of 
his  own  unauthorized  acts.  The  recdvent 
had  a  designated  fund  tn  this  case  to  vrhich 
to  look.  When  ttiat  fund  waa  exhauste<l 
they  knew  it  If,  Instead  of  suspending  tho 
unprofitaUe  c^ratlons,  they  choae  to  coa- 
tlnue  them  and  Incur  a  considerable  Indebt- 
edness which  they  knew  they  conld  not  pay. 
their  improper  conduct  gives  them  no  daim 
upon  the  chancellor  or  the  credltora  tar  n- 
Imbursement  They  are  In  the  same  posi- 
tion aa  other  Improvident  debton.  The  pro- 
ceeds of  the  realty  wen  already  apprt^Hlated 
by  the  law  to  the  labmrs,  and  were  beyond 
the  reach  of  the  recelvm.  The  court  belov 
rightly  hdd  tbat  the  accotmt  must  be  s^- 
rately  filed,  and  the  fund  raised  from  the  or- 
der of  sale  of  the  glaas  works  must  go  In  pay- 
ment of  tba  labor  dalma.  This  waa  cteariy 
right,  and  the  decree  vwrt  be  affirmed. 


Digitized  by 


Google 


Pa.)  MUKTLAND  t.  CITY  OF- PITTSBURG.  1118 


UURTLAND  t.  CITY  OF  PITT&BUBO. 
(Bnpmiu  Court  of  PeuurlTania.   Jan.  8^ 
U9S.) 

Patkbnt— AuaasiiBKT  Lism— Rbootbrt. 

Pending  plaintiff's  appeal  from  an  osseaa- 
ment  br  a  dty  asainat  pn^rter  he,  in  ordpr  to 
sell  tha  property,  aneed  win  the  dt7  attoi^ 
ney  to  depoait  wiui  ue  latter  the  amount  of  ^ 
a^eHment  and  hare  the  Uen  therefor  satisfied 
of  record  I  the  clt7  attomer  to  hold  the  money 
DDtil  the  appeal  ahoold  be  decided,  and  to  re- 
turn it  if  the  appeal  was  saccessfol.  Htld,  that 
anch  depoait  was  not  a  payment  of  the  lien 
which  would  deprive  plaintiS  of  the  right  to  re- 
cover the  money  on  the  aweal  being  snccesafnt 

Appeal  from  ooort  of  common  pleas,  Alle- 
gbenj  coont^. 

Action  by  John  A.  Mnrtland.  administrator, 
acatnst  the  city  of  Pittsburg,  to  recover  mon- 
ey deposited  with  the  dtj  attorney  as  se- 
curity for  a  lien  of  an  assesament  against 
pn^er^  for  boiefits,  pending  an  ajipeel  th««- 
from.  It  was  referred  by  agreement  to  a 
referee,  who  found  for  plaintifF.  The  court 
xeToraed  this  finding,  and  entered  judgment 
for  defendant,  and  plaintiff  appeals.  BeTers- 
ed.  and  joagment  coteted  for  plalntUL 

George  Shiras  and  W.  K.  Shlras,  for  appel- 
lant. Clarence  Bnrielgta  and  J.  U.  Seal,  for 
appdlee. 

GRBBN,  J.  We  are  qalte  cleaHy  ttf  opinio 
that  the  learned  referee  In  flits  case  placed 
his  decision  upon  the  true  ground.  There 
was  in  fact  no  iHiymrat  of  tlie  Uens,  or  of  the 
debt  for  whidi  they  were  entered,  nor  was 
any  such  payment  Intended  by  the  parties 
to  the  transaction.  An  appeal  had  been  al- 
ready taken  trom  the  assessmeot  of  benefits, 
and  the  purpose  of  the  appeal  was  to  contest 
the  right  of  the  dty  to  recorer  any  part  of 
the  assessments.  No  purpose  to  abandon  the 
appeal  was  disclosed,  but  another  and  entirely 
different  purpose  was  distinctly  e^reesed, 
and.  beyond  all  question,  it  was  the  real  and 
operatlTe  occasion  of  the  arrangement  that 
was  made.  The  Mnrtland  heirs  had  made 
a  contract  for  tlw  sale  of  the  land  against 
which  these  liens  were  entered.  The  pur- 
chasers, when  tiiey  dlsooTered  that  the  Hens 
bad  been  filed,  refused  to  take  the  property 
unless  die  llois  were  remored;  and  thereupi 
on,  for  that  reason,  and  for  that  reason  on- 
ly, the  counsel  for  the  heSn  ctiled  npoa  the 
dty  attorney  to  see  what  could  be  done  so 
as  to  protect  the  purchasers  and  ssTe  the 
sale.  This  was  an  entirely  legitimate  and 
pn^ier  thing  to  do,  and  a  plan  was  devised 
by  which  the  object  could  be  aocompUshed. 
The  pnrcbasras  of  course  dedred  to  be  re- 
lieved  of  the  liens,  and,  to  accompUah  Uiis 
object,  ft  was  necessary  tttat  they  should  be 
discharged.  But  the  dty  could  not  be  ex- 
pected to  do  this  unless  they  could  be  assured 
at  their  money  If  the  Uens  were  snstalned. 
And  at  flie  same  time  tlie  Uurtland  heirs  de- 
sired to  iveserre  tbaiv  ctmteat  of  the  dty's 
right  to  TBOOTW.   To  subserve  these  various 


purposes,  it  was  agreed  that  the  heirs  should 
deposit  with  the  city  attorney,  acting  on  be- 
half of  the  dty,  money  enough  to  pay  the 
Uens  If  the  dty's  rl^t  to  recover  should  be 
sustained;  and  the  dty,  by  her  attorney, 
agreed  to  bold  the  money  until  the  right  of 
the  dty  to  recover  should  be  determined,  and. 
If  the  decision  should  be  adverse  to  the  dty, 
to  return  the  money  to  the  heirs.  In  the 
meantime  the  Hens  were  to  be,  and  actually 
were,  discharged  of  record.  As  we  have  said 
before,  this  was  a  perfectly  fair  and  legiti- 
mate transaction,  whldi  was  actually  carried 
out  In  perfectly  good  faith.  All  of  these 
facts  were  found  by  the  referee  upon  ami^e 
testimony,  as  to  whldi  there  was  In  reality 
no  dispute. 

It  wUI  be  seen  at  once  that  there  was  no 
payment  of  the  Uens  made  or  intended  to  be 
made,  and  all  the  antliorltlee  dted  In  refer- 
ence to  the  effect  of  voluntary  payments  are 
entirely  inapplicable  and  need  not  be  con- 
sidered. The  authority  of  the  dty  attorney 
to  receive  the  money  and  hold  It  and  return 
It,  acting  on  behalf  of  the  dty,  cannot  be 
questioned.  A  long  course  of  dealing,  by 
which  the  moneys  due  the  dty  by  way  of  as- 
sessment for  benefits,  and  paid  out  by  him  In 
discharge  of  awards  for  damages,  was  fully 
established,  and  the  referee  found  aa  a  fact 
In  this  case  that  the  money  was  actually  re- 
ceived by  the  dty  and  used  by  It  In  its  own 
exoneration  of  ite  Uabill^  to  those  entitled 
to  damages.  These  facts  being  established. 
It  necessarily  follows,  as  is  shown  rtaj  dear- 
ly In  the  report  of  the  referee,  that  the  city 
conld  not  hold  the  money  and  repudiate  the 
conditions  under  which  it  was  reedved.  The 
case  of  Hughes  v.  Bank,  110  Pa.  St  428,  1 
AtL  417,  dted  by  the  referee,  fully  sustains 
this  doctrine.  And  on  the  dty's  right  to  recov- 
er on  the  Uens^  ttie  case  In  re  Morewood  Ave., 
1S9  Pa.  St  20,  28  Atl.  123,  132,  also  dted 
by  the  referee,  Is  absolutely  condusive  sfalnst 
the  right,  and.  as  a  necessary  consequence, 
she  had  no  right  whatever  to  retain  the  mon- 
ey or  even  to  have  recdved  It  In  these  dr- 
cnmstances,  the  dedslon  of  this  court  In 
Clapp  V.  Pine  Grove  Tp.,  138  Pa.  St  36,  20 
AU.  836,  became  dlrectiy  applicable,  to  wtt, 
I  that  money  received  by  a  mnnldpall^,  which 
I  It  had  no  right  to  lecdve,  could  not  be  retain- 
ed; and  must  be  restored  to  the  lawful  ovmer, 
althoui^  he  had  himself  paid  It  to.  We  think 
the  case  was  correctly  dedded  by  the  referee 
for  reasons  whldi  are  clearly  and  fordbly 
expressed  tn  his  r^rt  It  Is  not  necessary 
to  further  enlarge  upon  them.  We  are  not 
eiHivlnced  hy  the  (pinion  of  tbe  learned  court 
below  that  the  exceptions  to  the  report  should 
be  sustained,  but  think  they  ^nld  have  been 
and  the  report  confirmed.  The  as- 
signments of  error  are  all  sustained.  The 
Judgment  of*  the  court  below  Is  reversed,  and 
Judgment  Is  now  entered  In  favor  of  the  plain- 
titr.  and  against  the  defendant  for  n.2B8.7S 
with  Itttereat  from  April  t),  VOil,  with  costt 
of  ndt 
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GONE  T.  8BDGWI0K  tt  al.  (Suprema 
Court  of  Brron  of  Conoectlcnt  Hay  5,  1898.) 
Apfieal  from  conrt  of  common  plesB,  Litchfield 
countr:  Gideon  H.  Welch.  .Tndjee.  Suit  by 
Samuel  J.  Cone  a^nit  James  T.  Sed^lck  and 
another.  There  wu  a  jndirmeat  for  defend- 
ant!, and  plaintiff  appeaU.  Motion  to  eraae 
granted,  and  plea  In  abatement  aostalned. 
Shortly  after  the  retnm  day  the  defendant 
Sedffwick  filed  a  written  motion,  aaklns  that 
the  plalntifF  mlfiht  be  required  to  dte  In  one 
Beach  aa  a  co-defendant,  for  the  reaaona  there- 
in set  forth,  which  motion,  after  a  due  hearing 
by  the  court,  was  granted.  Hie  plaintiff  ob- 
jected to  the  allowance  of  this  motion,  and  ex- 
cepted to  the  ruling  of  the  court  thereon.  Aft- 
er the  jndement  of  nonault  bad  been  rendered, 
the  plaintiff  filed  two  separate  appeals  to  the 
snprenu  conrt  of  errors;  tme  from  tho  mllng 
of  the  conrt  npon  the  motion  to  dte  In  Beacn 
as  a  co-defendant,  and  one  from  the  refoaal  of 
the  court  to  set  aside  the  nonsuit.  In  this  conrt 
the  appellees  filed  a  plea  in  abatement  and  a 
motion  to  erase  in  the  first  sppeal,  and  a  plea 
In  abatement  in  the  second,  becanse  the  ap- 
peals were  not  taken  to  the  term  of  court  next 
TO  be  held  after  they  were  filed.  Georfre  A. 
HIckoz  and  Charles  D.  Burrill.  for  appellant. 
GeMge  If.  Woodruff  and  Frederick  H.  Wil- 
liami,  for  anpeUees.  No  opinion.  Motion  to 
erase  granted,  and  plea  In  abatement  sustained. 


In  re  WOLFE.  Superior  Gonrt  of  Delaware. 
Sussex.  Oct.  11,  1896  )  Proceedinjn  In  domes- 
tic attachment  asainst  Darid  W.  Wolfe,  under 
flection  11,  c.  lot.  p.  784.  Rev.  Code.  Arfriied 
before  LOBE,  a  J»  and  GBUBB  and  PEN- 
NBWILL,  JJ.  C.  W.  Cullen,  for  the  creditors, 

"To  the  Honorable  the  Judges  of  the  Superior 
Court  of  the  State  of  Delaware,  Now  Sitting 
at  Georgetown,  in  and  for  Sussex  County:  We, 
the  undersigned,  most  respectfully  represent: 
That  at  the  April  term.  1898,  of  the  said  conrt, 
n-e  were  appointed  by  your  honors  to  audit  the 
claims  of  the  creditors  of  Darid  W.  Wolfe, 
the  said  appointment  of  auditors  being  mado 
upon  the  application  of  counsel  for  severnl 
plaintiffs  in  the  cases  of  domestic  attachments 
against  said  David  W.  Wolfe,  returnable  to 
said  April  term.  1808,  of  aaid  court.  That  by 
rirtue  of  said  appointment  we,  Alfred  B.  Rob- 
inson, Philip  C.  Penuel,  and  Joseph  T.  Adams, 
so  as  aforesaid  appointed  auditors,  met.  and, 
nil  first  being  duly  sworn,  on  the  30th  day  of 
April,  A.  D.  1898.  prepared  the  followini:  no- 
tice: 'Notice.  Notice  is  hereby  given  to  all  the 
creditors  of  David  W.  Wolfe,  of  Lewes.  Dela- 
ware, that  ve,  Joseph  T.  Adams,  Philip  O. 
Penuel,  and  Alfred  B.  Robinson,  auditors  ap- 

Kilnted  by  the  superior  court  of  the  state  of 
elaware  in  and  for  Sussex  county,  will  meet 
at  the  sheriff's  office  at  Georgetown  on  Thurs- 
day, June  2d.  next,  at  ten  o'clock  a.  m.,  to  audit 
all  claims  held  against  the  said  Darid  W. 
Wolfe,  when  the  said  creditors  must  be  present 
either  In  person  or  by  attorney,  and  prove  their 
respective  claim  or  claims,  or  abide  the  legal 
result  [Signed]  Joseph  T.  Adsms.  A.  B.  Rob- 
inson. F.  C.  Fennel.  April  SO,  1898.'  That 
copies  of  said  notice  were  made  out  the  same 
day,  and  were  posted  in  the  following  places, 
to  wit,  one  at  the  court  house,  one  at  the  Vir- 
den  Hotel  in  Lewes,  one  at  T.  B.  Windsor's 
Hotel  in  South  Miltord.  one  at  the  hotel  in 
Seafocd.  one  at  Ulllsboio,  and  wie  at  IjanreL 


And  now,  to  wit,  this  second  day  ot  June,  S 
D.  1888,  the  aoditora  met  in  the  BherilT »  offin 
pursuant  to  said  notice,  and  attomeyn  C.  W 
Cullen,  B.  C  White,  and  A.  F.  Polk  mppnni 
before  said  auditora,  and  presented  their  daims 
ajninst  said  David  W.  Wolfe  mm  follows: 
[Here  follow  the  claims  of  the  respectiTe  cred- 
itors, being  eight  In  nnmber.]  That,  owiuE  to 
the  absence  of  A.  B.  Bobinson,  one  of  said  au- 
ditors, the  further  consideration  of  the  several 
matters  was  adjourned  till  June  14,  1898,  snd 
the  several  attorneys  of  the  claims  presented 
were  given  notice.  We,  the  auditors,  further 
renort  that  we  find  from  the  report  of  Jobn  H. 
JohnMHu  sheriff  of  the  county  of  Sn—ex.  that 
there  la  remaining  in  his  hands  the  balance  of 
the  proceeds  arising  from  the  sale  of  the  rea' 
estate  of  said  David  W.  Wolfe,  the  sum  of 
twelve  hundred  thirty-seven  dollars 
237.61).  and  that  the  said  anm  in  applint4e. 
and  should  be  applied,  to  the  said  several  Ueof 
hereinbefore  mentioned  and  set  forth  as  pn- 
sented  to  ns  by  the  attorneys  of  the  several 
plaintiffs  thereui.  All  of  wbldl  is  most  re- 
spectfully submitted  for  approval  and  conBrma- 
tion.  [Signed]  Joseph  T.  Adams.  Philip  C 
Penuel." 

rpOD  application  of  Mr.  Cullen,  the  conrt. 
uiuler  secUon  16,  c.  104,  p.  784,  Rer.  Code 
made  the  followfaig  order:  "And  now.  to  vit 
this  11th  day  of  October.  A.  D.  1898,  the  above 
and  foregoing  report  baring  been  read  and 
considered,  it  Is  ordered  by  the  court  that  tht 
same  be  approved  and  confirmed;  and  it  b 
further  ordered  that  John  H.  Johnson,  sheriff, 
tuy  over  to  the  said  auditors  the  said  som  of 
twelve  hundred  thirty-seven  dollars  and  sixty- 
one  cents,  to  be  by  them  applied  to  the  several 
creditors,  their  respective  snares  of  said  pro- 
ceeds as  by  law  required;  and  It  is  fnrther  or- 
dered that  the  said  auditors  make  report  to  the 
next  term  of  said  court  after  their  apportioa- 
ment.    [Signed]  CHARLES  B.  LOBB.**^ 


BRYAN  r.  0A8TLBMAN.  (Conrt  of  Ap^ 
peals  of  Maryland.  April  1,  1898.)  App«d 
from  circuit  court  of  Baltimore  dty;  Henrt 
Stockbridge,  Judge.  Bill  in  equity  by  Ella  C 
Castleman  against  Tliomaa  A.  Bryan.  Prom  i 
decree  In  favor  of  complainant,  defeudnnt  ap- 
peals. Reversed.  Arirued  before  McSHKRRY 
C.  J.,  and  FOWLER.  BRISCOE,  PAGE. 
ROBERTS,  BOYD,  and  PBARCB.  JJ.  J 
Markham  Marshall,  for  appellant.  Pollatd  A 
Bagby,  for  appellee. 

BOYD,  J.  The  opinion  filed  by  na  In  Castle- 
man V.  Templeman,  40  Atl.  275,  is  conrhisiTc 
of  this  case.  As  the  decree  of  the  court  below 
was  against  Thomas  A.  Bryan.  It  follows  that 
It  must  be  ravened  for  the  reaaona  stated  hi 
that  opinion.  Decree  reversed,  with  coata  to 
the  appellant,  and  bill  disniisaea. 


DOBSON  et  al.  v.  AMERICAN  MANITFAC- 
TURERB*  MUT.  INS.  CO.  (Supreme  Court  of 
New  Hampshire.  Merrimack.  July  28.  1893.1 
Action  by  John  and  James  Dobson  against  the 
American  Mannfactnrera*  Mutual  insurance 
Company.  The  conrt,  under  agreement  of  pa^ 
ties,  ordered  a  nonsuit  pro  forma  at  the  close  of 
plaintiff's  evidence,  suoject  to  the  opinion  of 
the  law  term.  Nonsuit  set  aside,  and  judg- 
ment for  plaintlflli.  Bluriuun  &  Mltt^ll,  for 
plnintiffs.  StTMtar,  WauM  A  C3haM^  lor  de- 
fendants 
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PHB  GUBIAM.!  Upon  th«  ftothorltr  of 
<}aj«Tille  Mfg.  Co.  t.  Hicenlz  Mot  Fire  Ins. 
<^o.,  36  Atl.  367,  the  order  for  a  noninit  wai 
«rror.  Accordtnc  to  th«  agreement  there  must 
be  Judgment  for  the  plaintUb.  BLODOETT, 
X,  old  not  dt.  The  ouiefs  concaned. 


KINO  r.  STATE.  MABTIN  t.  STATE. 
1  Supreme  Court  of  New  Hampshire.  Dec., 
18^.)  Petitions  hj  King  and  Martin  for  writs 
»f  certiorari.  Denied.  Fred  B.  Osgood,  for 
itlainttffs.  Jamea  W.  Bemick.  for  the  State. 

PBB  CUBIAM.1  The  facta  an  lalMtantial- 
ly  the  aame  as  in  SrlTeater  t.  State.  66  N.  H. 
108,  20  Atl.  054.  See.  also.  Phllpot  t.  State, 
as  N.  H.  250,  20  AtL  955,  and  Leonard  State. 
65  N.  H.  671,  23  AtL  621.  Petitions  denied. 
All  concurred. 


LTDON  V.  GBAND  TRUNK  BY.  CO.  (Su- 
preme Court  of  New  Hampshire.  Cooa.  Jnlj' 
29,  1888.)  Exceptions  from  Coos  county.  Case 
b7  Mangle  K.  wdon,  the  administratrix  ol  the 
estate  of  John  X.  Lydon,  an  emplc^  of  tiis 
defendant,  the  Grand  Tnnk  Railway  Com- 
pany, for  negligence.  Trial  hf  jury.  Verdict 
for  the  plaintiff.  At  the  close  of  the  eridence, 
subject  to  the  defendant's  exception,  the  conrt 
ilenied  its  motion  to  direct  a  verdict  in  their 
favor.  Exception  anstained.  Albert  S.  Twltch- 
ell,  for  plainuff.  Robert  N.  Chamberlln  and  0. 
A.  Hight,  for  defendant. 

PIKE.  J.  There  was  no  evidence  upon  which 
a  jnrr  could  moperlj  find  that  the  plaintiffs 
intestate  was  igntMrant  of  any  fact  material  to 
his  safety.  Exception  sustained;  verdict  set 
aside;  judgment  for  the  defendant.  WAIj- 
I/ACS.  J.,  did  not  sit.  The  others  concurred. 


CASH  V.  POWBLU  (Conrt  of  Errors  and 
Appeals  of  New  Jersey.  Nov.  Term.  1896.) 
On  appeal  from  a  decree  advised  h7  "Vict  GhauF 
c-ellor  Pitney,  whose  <qHn(on  Is  reported  in 
34  AU.  131,  54  N.  J.  Eq.  218.  Cratg  A.  Marsh, 
for  appellant.   John  OrifDn,  for  respondent. 

PER  CURIAM.  Decree  afBrmed,  for  the 
reasons  given  In  the  court  of  chancery.  DE!- 
I'UE,  DIXON,  GUMMERB,  LIPPINCOTT. 
MAGIE,  BARKAIjOW,  DAYTON,  HBN- 
DRICKSON.  KRUEGER.  and  NIXON,  JJ., 
for  affirmance.  GARRISON  and  VAN  SYGK- 
EL,  JJ.,  for  reversaL 


OHADWICK  T.  LrVBSBT.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Nov.  Term, 
1897.)  Appeal  from  court  at  chancery.  Opin- 
ion of  STEVENS.  V.  C,  la  reported  in  85  Ati. 
1064,  66  N.  J.  Eq.  204.  Francis  Taylor  and 
Mr.  Esek  Cowen.  tor  appellant  Edwin  A.  S. 
T^wls  and  Abel  I.  Smith,  for  respondent. 

PER  CURIAM.  Decree  affirmed,  for  the 
reasons  given'  In  the  court  of  chancery.  tHie 
<^HIBF  JUSTICE,  DEPUE.  LIPPINCOTT. 
r-UDLOW.  ADAMS.  HENDRICKSON,  NIX- 
ON, and  VREDENBURGH,  JJ.,  for  afflrm- 
aace.  COLLINS.  DIXON.  GARRISON,  and 
VAN  SYOKBU  JJ.>  for  reversaL 


CROCKER-WHEELER  ELECTRIC  00.  v. 
HILL.  (Conrt  of  Errors  and  Appeals  of  New 
Jersey.  March  Term.  1807.)  Error  to  sapreme 
court.  John  Franklin  Fort,  for  plaintiff  in  er- 
ror.  Scott  German,  for  defendant  In  error. 


1  See  footnote,  86  AtL  007. 


PER  CURIAM.  The  judgment  of  the  su- 
preme court  is  nnanimoosly  affirmed,  for  the 
reasons  given  io  Its  per  curiam  opinion. 


EDWABDS  et  al.  v.  McCLAVB.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Nov.  Term, 
1896.)  On  appeal  from  an  CHrder  advised  by  Vice 
Chancdlor  Emery,  whose  opinion  is  rroorted 
in  36  AtL  820,  56  N.  J.  Ba.  151.  Howard  W. 
Hayes,  for  appellants.  Edwin  B.  WllllamMHi, 
for  respondent. 

PBB  CUBIAM.  Or^  unanimously  affirm- 
ed, for  the  reasons  given  in  the  court  dian- 
eery. 


ESSEX  COUNTY  ELECTBIC  CO.  v.  KEL- 
LY. (Court  of  Errors  and'Appeals  of  New  Jer- 
sey, Nov.  Term,  1807.)  Errw  to  supreme 
conrt.  For  opinion  of  the  sapreme  court,  see 
S7  AtL  610,  60  N.  J.  Law,  806.  B.  A.  &  W.  T. 
Day,  for  plaintiff  in  uror.  Samuel  Kallsdi> 
for  defendant  in  error. 

FEB  CUBIAM.  The  judgment  of  the  sa- 
preme court  is  ananimously  affirmed,  for  the 
teasona  ^ven  by  that  court 


HOWELL  V.  SHOTWBLL.  (Court  of 
rors  and  Appeala  of  New  Jersey.  Nov.  Term, 
1896.)  On  appeal  from  a  decree  advised  hy 
Vice  Chancellor  Emery,  whose  opinion  Is  re- 
ported in  86  Ati.  780.  66  N.  J.  Bq.  3ia  SchuT- 
ler  B.  Jackson,  for  appelant  Benjamin  A. 
Vail,  for  cespondoit. 

PER  CURIAM  Decree  anaoimooaly  af- 
firmed, for  the  reasons  girea  in  the  ooort  of 
dianceiy. 


KLBIN  V.  IVOBY.  (Oonrt  of  Errors  and 
Appeals  of  New  Jersey.  Nov.  Term.  1896.) 
On  appeal  from  a  deove  of  the  mdinanrt 
whose  opinion  la  rmorted  in  86  Ati.  348,  54  N. 
J.  Eq.  S79.  Levi  T.  Kumum.  for.  appellant 
James  Bnchanan,  for  respondent. 

PER  CUBIAM.  Decree  unanimoosly  affirm- 
ed, tor  the  reasMia  given  by  the  ordinary. 


LOUDBNSLAGXR  t.  WOODBDRY 
HEIGHTS  LAND  CO.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  March  7,  1868.)  Ap- 
peal from  conrt  of  chancery.  Opinion  of  Pit- 
ney, V.  C,  is  reported  in  36  Atl.  436,  66  N. 
J.  Eg.  78.  Samuel  H.  Grey,  for  appellant.  Da- 
vid J.  Pancoast  and  Howard  M.  (3ooper,  for  re- 
spondent. 

DIXON.  J.  The  judges  who  vote  to  affirm 
the  decree  in  tiiis  case  approve  of  the  reasons 
given  therefor  by  the  learned  vice  chancellor 
who  advised  the  decree.  But  since,  in  his  writ- 
ten opinim,  he  left  open  the  question  whether 
the  decree  wioald  be  for  the  whole  "profit"  made 
in  the  transaction  which  was  the  subject  of  cou- 
boversy,  or  only  for  one-half  thereof,  and  the 
decree  signed  is  for  the  whole,  it  is  mcumbent 
on  us  to  state  further  our  reasons  for  maintain- 
ing this  feature  of  the  decree.  The  daim  tiiat 
the  defendant  shonld  be  held  for  only  one-half 
of  the  profit  is  based  npon  the  evidence  that 
the  original  arrangement  between  the  defendant 
and  Joseph  B.  Boe  the  latter  was  to  have  one- 
half  of  toe  profit,  and  that  before  this  suit  was 
brought  the  defendant  had  paid  to  Boe  Us  share. 
We  think  that  Roe's  position  with  respect  to  the 
lands  embraced  in  the  options,  and  aiao  his  re- 
lations to  the  complainant  mn  the  same  as 
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die  defeadaat'fl,  and  tbat  lie  eonld  not  be  per- 
mitted, in  equity,  aoy  more  thaa  could  the  de- 
fendant, to  make  u.  profit  out  of  the  sale  of 
those  land*  to  the  complainant,  aalesa  the  dr- 
cumatancea  were  fully  dncloBed  to  the  complain* 
ant.  Therefore,  when  the  defendant  had  recelr- 
ed  from  the  complainant  the  whole  OBtenuble 
price  of  the  lands,  and  liad  thus  become  bouad 
to  restore  to  the  complainant  the  difference  be- 
tween that  and  the  real  price,  he  could  not,  and 
did  not,  lessen  bis  reaponaibilitr  br  paying  om 
part  of  the  mone^  to  one  who  had  no  more 
rixht  to  it,  as  asninst  the  complainant,  than  he 
himself  had.  The  CHIEF  JUSTICE,  COL- 
LINS, DIXON,  LIPPINCOTT,  VAN  8YCKEL, 
ADAMS,  and  VREDENBURGH,  JJ.,  for  af- 
firmnnce.  DEPIJE.  GARRISON,  BOGBRT. 
HENDRICKSON.  and  NIXON,  JJ.,  to  reyerBC 
and  modify.  GUMMERE  and  LUDLOW.  JJ., 
for  rereraal. 


MEREDITH  et  al.  t.  NEW  JERSEY  ZINC 
ft  IRON  CO.  et  al.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Nov.  Term.  1S97.)  Ap- 
p«U  from  court  of  diancerr.  Opinion  of  Pit- 
ney, V.  C,  is  reported  in  87  Afl.  539.  55  N. 
J.  Bq.  211.  Joseph  Coult  and  James  E.  Howell, 
for  appellants.  Richard  Y.  Lindabory  and 
Ge«r(w  W.  Wickenham,  for  respondents. 

PER  CURIAM.  Decree  afDrmed,  for  the  rea- 
sons fdven  In  the  court  of  chancery,  l^e 
CHIEF  JUSTICE,  COLLINS.  GARItlSON. 
GITMMERE.  LUDLOW,  VAN  SYCKEL  AD- 
AMS, BOGERT.  and  NIXON,  JJ..  for  niBrm- 
ance.  DEPUE,  DIXON,  UPPINOOXT,  and 
NIXON,  JJ.,  for  rereraal. 


NAUMBERG  et  al.  r.  8KB.  (Conrt  of  Brrors 
and  Appeitla  of  New  Jersey.)  Appeal  from  court 
of  chancery.  Opbiion  of  Pitney,  Y.  C,  ia  fe- 
ported  in  &  Atl.  066.  55  N.  J.  Eq.  24a  Blch- 
ard  V.  Lindnbury.  for  appellants.  Frauds  J. 
Swayse  and  John  De  Witt  Warner,  for  respond- 
ent, 

PER  GDRIAlf.  Decree  tmaninomty  alBrm- 
ed,  for  the  reaaona  glren  In  tiw  court  ai  chan- 
cery. 


NEW  JERSEY  ELECTRIC  RT.  00.  t.  NEW 
YORK.  L.  E.  &  W.  R.  00.  (Conrt  of  Errors 
and  Appeals  of  New  Jersey.  Not.  Term.  lSd7.) 
Error  to  supreme  court.  For  opinion  of  the  eu- 
preme  conrt.  see  38  Atl.  628.  60  N.  J.  Law,  338. 
William  B.  Gonrley,  for  plaintiff  In  error,  Cort- 
landt  ft  B.  Wayne  Parker*  for  defendant  in  er- 
ror. 

PEB  CURIAM.  The  indsmoit  In  tbla  ease 
la  nnanimonsly  affirmed  upon  Hu  opinion  In  the 
supreme  court. 


PENNSYLVANIA  R.  CO.  t.  NATIONAL 
DOCKS  &  N.  J.  J.  C.  RY.  CO.  (Conrt  of  Er- 
rors and  Appeals  of  New  Jersey.  March  Term, 
1896.)  On  appeal  from  an  order  advised  by 
Vice  Cliancellor  Rpod.  whose  opinion  is  re- 
ported in  33  Atl.  860,  54  N.  J.  Bg.  142.  James 
B.  Vredeobunth  and  Richard  V.  Lindabnry,  for 
appellant.  Charles  D.  Thompson  and  Charles 
L.  <*orbin,  for  respondent. 

PER  CURIAM.  Order  nnanimonsly  afflnn> 
ed,  for  the  reasons  given  In  tbe  conrt  of  chan- 
cery. 


PFUELB  T.  PENNSYLVANIA  a  CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  Term,  1807.)  Error  to  supreme  conrt.  For 
opinion  of  the  supreme  court,  see  37  Atl.  1100, 
60  N.  J.  Law,  27&  Samuel  KaUsch,  for  plain- 
tiff in  tfror.  Vredenbusli  ft  Ganetsou,  for  de* 
fendant  in  orob 


PER  CURIAM.  The  Jndgmnit  of  tbe  mpieo:- 
court  la  onanlmonsly  affirmed,  for  dke  nuK> 
giTen  by  tfiat  conrt 


PROTECTION  BUILDING  A  LOAN 
ASS'N  T.  CHICKBRING.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Not.  Tenn,  1S06j 
On  appeal  from  a  decree  advised  by  Vice  Chan- 
cellor Emery,  whose  opinion  is  reported  i 
84  Atl.  1063,  64  N.  3.  Eq.  519.  J.  Fzuklis 
Fort,  for  anwUant.  Edward  8.  Atwater.  for 
reapondent. 

PER  CURIAM.  Decree  wuuiimoiislr  affim- 
ed,  for  tlu  reason*  fiT^  in  Uie  conrt  of  diaa- 
cery. 


SHINN  T.  VINELAND  NAT.  BANE- 
(Court  of  Errors  and  Appeals  of  New  Jersej- 
Not.  Term,  1886.)  On  appeal  from  an  order  ad- 
vised by  Vice  Chancellor  Grey,  whose  apr^- 
ion  ia  reported  in  36  Atl.  963,  06  N.  J.  Bq.  413. 
Henry  S.  Alvord,  for  ap[>dlant. 

PER  CURIAM.  Order  unanimondy  affint- 
ed,  for  tbo  reaaoos  civen  In  tiho  oonrt  of  don- 
ceiy. 


SMITH  T.  SMITH.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Nov.  Term.  1896i.)  On 
appeal  from  a  decree  of  the  chancellor,  wbw- 
oplnion  ia  retorted  In  32  Atl.  106^  64  N.  J. 
Bq.  1.  Samuel  H.  Qrer  and  Owtiudt  FsAer, 
for  appellant  BInA  B.  8ooy  asd  disrles  L 
Corbin,  for  respondent. 

PER  CURIAM.  Decree  afflrmsd,  for  the 
reasons  nrea  by  the  chancrilor.  LIPPIN- 
COTT,  MAGIB.  VAN  STCKBU  BABKA- 
LOW,  HBNDRICKSON.  and  lOXON,  JJ..  for 
affirmance.  DBPUE.  DIXON.  GARRISON. 
GUMMERB,  and  DAYTON,  JJ.,  for  nrersaL 


8PETCHKR  T.  NEW  TORE  A  N.  J.  TEL 
00.  (Conrt  of  Errors  and  Appeals  of  New  Jer- 
sey. March  Term,  1897.)  £rror  to  sopnane 
court.  Samuel  KaUscb,  tor  plaintiff  in  omr. 
Depne  A  Puka,  for  defendant  in  errm. 

PER  CURIAM.  The  Judgment  of  tte  m^eme 
court  is  unanimously  affirmed,  for  the  lessoni 
giTsn  fay  that  court  8ee39AU.eGL 


STATE  ex  rel.  ATTORNEY  GBNBRAL  v. 
MAYOR,  ETC.,  OF  CITY  OP  BELMAK. 
(Court  of  Errors  and  Appeals  of  New  Jeisev. 
March  Term,  1897.)  Brror  to  snprenw  conrt. 
Edward  A.  ArmstnKig,  for  plsintiff  In  enor. 
Halatead  H.  Walnwxiiht,  for  defendants  in  ei^ 
ror. 

PER  CURIAM.  Judgment  is  reretsed,  and 
the  case  remanded  to  the  supreme  court.  'Dus 
reversal  involves  only  the  decision  that  tiie  ic: 
of  1880  is  ancoDBtitutional.  If  the  act  of  IStiit 
is  to  be  pleaded,  it  must  be  upon  application  f<.r 
that  purpose  to  ths  aupreme  ooort  Unauimoui- 
ly  affirmed. 


STATE  ex  rel.  CAMDEN  A  A.  R.  GO.  v.  AT- 
IiANTIC  CITY  et  al.  (Conrt  of  Errors  and  Ap- 
peals of  New  Jersey.  March  Term,  1887.)  Er- 
ror to  supreme  court  FtH-  opinion  of  the  su- 
preme court  see  83  Atl.  186.  68  N.  J.  Iaw,  .316. 
Samuel  B.  6r^  tor  plaintiff  In  enor.  AOes 
B.  Bndlcott  fOr  defendants  in  error. 

PER  CURIAM.  The  Judgment  of  tiie  su- 
preme conrt  is  affirmed  on  the  grounds  stated  in 
the  opinion  of  Mr.  Justice  GARRISON.  Hic 
CHIEF  JUSTICE,  COLLINS.  DEPUE,  DIX- 
ON, LUDLOW,  and  BOGERT,  JJ.,  for  affirm- 
ance. DAYTON,  HENDRICKSON,  and  NIX- 
ON, JJ.,  for  rerersal. 
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STATE  (BI^SOTRIO  STORAOB  BATTERY 
CO.,  Prosecator)  v.  STATE  BOARD  OF  AS- 
SESSORS OF  NEW  JERSEY.  (Court  of  Er- 
rors aiid  Appeals  of  New  Jersey.  Not.  Terin, 
18fi7.)  Error  to  supreme  court.  For  opioion  or 
the  inprane  court,  see  36  Atl.  lOGO,  QO  N.  J. 
baw,  06.  GeOTge  T.  Werts,  for  plaiatifl  in  er- 
ror. Samuel  H.  Grej,  Atty.  Gen^  for  defend* 
aot  in  error. 

PER  CURIAM.  Tb^  judgment  in  tUi  cam 
is  nnanimonsly  afflimed  npw  tbt  of^nlaa  of  the 
supreme  court. 


STATE  OLIFF,  ProBecutor)  t.  BANGHART. 
<Court  of  Errors  and  Appeals  of  Nev  Jersey. 
Xor.  Term,  18^.)  Error  to  Bupreme  court.  For 
the  opinion  of  the  supreme  court,  see  37  Atl. 
894,  60  N.  J.  Iaw,  400.  Joseph  M.  Rosebenr. 
for  plaintiff  in  error.  Geprge  M.  Sbipman,  for 
defendant  in  error. 

FEB  CURIAM.  The  judgment  of  the  su- 
preme  court  is  affirmed,  for  tlie  reasons  given  by 
tbat  court  The  CHANCELIiOR,  The  CHIEF 
JUSTICE,  DEPUa  DIXON,  LUDLOW,  VAN 
SYCKEL,  ADAMS,  BOOERT,  KRUBGER, 
and  NIXON,  JJ^  for  affirmance.  COLLINS, 
LIPPINCOTT,  HEtTORICKSON.  and  VRE- 
DENBURGH,  JJ.,  for  reversaL 

COLLINS,  J.  (dissenting}.  A  disdiane  was 
refused  to  an  Insotmit  debtor  by  the  warren 
pleas  because  the  judge  found  that  the  debtor 
bad  made  a  certain  chattel  mortgage  with  intent 
to  hinder  his  creditors.  No  teets  showing  fraud 
weie  certified,  and  the  Judge  says  that  he  de- 
clined topaas  npou  the conrideratioD  of  the  mort- 
gage. Tne  supreme  court  rests  its  affirmance 
of  the  pleas  upon  the  fifteenth  section  of  the  in- 
solTent  debtor  act,  which  proTides  that  a  dis- 
charge shall  be  lefosed  If  it  appears  that  a 
mortgage  has  been  made  by  the  debtor  with  In- 
tent to  decnnd  Us  eveditcws.  No  adjudication 
(MC  such  an  intent  harinc  been  made,  and  no 
facts  to  establish  it  haTiDg  been  certified,  the 
Jndgea  nho,  in  this  court,  vote  to  reverse,  have 
seen  no  justification  for  the  refusal  of  a  dis- 
charge. 


STATE  (LOCHANOWSKI.  Prosecutor)  T. 
McKEONE.  (Court  of  Errors  and  Appeals  of 
New  Jersey.  Nov.  Term,  1897.)  Error  to  su- 
preme court  For  opinion  of  the  supreme  conrt, 
see  36  Atl.  882,  60  N.  J.  Law,  118.  James  G 
Connolly,  for  plaintiff  in  error.  Jeremiah  A. 
Kieroan,  for  defendant  In  error. 

PER  CURIAM.  The  judgment  In  this  case 
la  unanimously  affirmed  upon  the  opinion  In  the 
supreme  court 


STERLINO  IRON  &  ZINC  CO.  v.  SPARKS 
MFO.  CO.  (Court  of  Errors  and  Appeals  of 
New  Jersey.  Nov.  Term,  t886J  On  appeal 
from  a  decree  advised  by  Viee  Chancellor  Pit- 
ney, whose  oplnifHi  Is  reported  in  83  Atl.  286, 
M  N.  J.  Eq.  W.  Charles  L.  Corbla  and  Cbarles 
D.  Thompson,  for  ai^ellant  Thomaa  N.  Me- 
Carter,  for  respondent 

PER  CURIAM.  Decree  affirmed,  for  tile 
reasons  given  In  the  court  of  diancery. 


SIRATTON  et  al.  v.  GILDERSLEEVB  et  al. 
<Conrt  of  "Rrrors  and  Appeals  of  New  Jersey. 
Nov.  14, 1898.)  Appeal  from  conrt  of  chancery. 
Hill  hy  George  GUdersleeve  and  others  against 
William  D.  Stratton  and  others  to  declare  and 
enforce  a  trust  Decree  for  complainants  ^6 
AtL  477),  and  defendants  appeal.  Affirmed.  Ot* 
to  Crouse,  for  appellants.  McDermott  ft  Fide* 
for  respondents. 

PER  CURIAM.  Tlie  construction  given  to  the 
Instrument  in  question  Id  this  cause  by  the  diau- 


cellor  Is  approved  by  this  court  for  tfie  reasons 
given  by  him  hi  his  opinion.  36  Atl.  477.  The 
decree  appealed  from  is  affirmed  for  the  reasons 
given  br  Vice  Chancellor  STEVBNS»  upon 
whoM  aovka  it  was  made. 


BECEflnrr  et  at  t.  ALLISON  et  al.  fflo- 

preme  Court  of  Pennsylvania.  Oct  81.  1S9S,) 
Appeal  from  court  of  common  pleas,  Washing- 
ton county.  Bill  in  equity  by  John  W.  Beclcett, 
assignee  of  John  R.  Hart  mdlvidually  and  of  the 
firm  of  Hart  Bros.,  and  others,  against  Jonathan 
AlIiBon  and  another,  to  have  a  sheritTs  deed 
held  by  defendants  decreed  to  be  a  mortgage,  to 
allow  complainants  to  redeem,  and  for  an  ac- 
counting. The  Oil-Welt  Supply  Company  was 
added  as  a  party  defendant  and  it  filed  an  an- 
swer and  cross  bill  praying  that  defendants  be 
declared  trustees  of  the  property  for  the  payment 
of  the  company's  claim  against  complainaQtsL 
From  a  decree  for  the  original  defendants,  com- 
^inants  appeal.  Affirmed.  For  opinion  on  Oil- 
Well  Supply  Clompany's  appeal,  see  41  Atl.  ^3. 
J.  W.  Lee,  J.  B.  Chapman,  and  S.  D.  Mitchell, 
for  oom[riainant  anwliantB.  Thomas  Patterson, 
for  appellant  CHl-WeU  Supply  Co.  Todd  ft  Wi- 
ley and  D.  F.  Patterson,  for  sppeUees. 

PESl  CURIAM.  A  careful  study  of  this  case 
has  convinced  us  that  the  opinion  of  the  learned 
court  below  is  entirely  correct.  It  seems  to  us 
tbat  the  learned  judge.  In  his  exhaustive  and 
elaborate  treatment  of  the  case,  has  bo  fully  vin- 
dicated hla  fiodinga  ot  fact  and  conclusions  of 
law  that  nodiiiig  tbat  we  could  say  would  add 
any  frace  to  his  reasoning.  We  attim  the  de- 
cree npoD  the  findings  of  fact  and  conclusions 
of  law  contained  in  the  opinion.  Decree  affirm- 
ed, and  appeal  dlnissed,  at  the  coats  of  the  ap- 
pellants. 


BOOK  et  al.  v.  DAY  et  al.  Appeal  of  AD- 
AMS et  al.  (Supreme  Conrt  of  Pennsylvania. 
Jan.  2,  189d.)  Appeal  from  court  of  common 
pleas,  Lawrence  county.  F.  O.  Book  and  oth- 
ers recovered  judgments  against  M.  J.  Day  and 
Robert  C.  ffiiarpe,  and  issued  fl.  faa.  thereon, 
which  were  levied  on  defendant^  pnmerty.  Tbe 
firm  of  Adams  ft  Ford  was  one  of  tht  claim* 
ants  of  the  pnmarty  levied  ra.  Petition  tv  Wil- 
liam Bechn-.  snerlff,  for  a  rule  for  interpleader. 
From  the  discharge  of  the  rule,  Adams  &  Ford 
appeal.  Reversed.  Motion  to  quash  the  ap- 
peal dismissed.  D.  N.  Keast  for  appellants.  B. 
A.  Winterwits  and  John  G.  McConahy,  for  ap- 
pellee assignee.  C.  W.  Wallace  and  H.  K. 
Gregory,  for  appellees  execution  creditors. 

MITCSSELL,  J.  This  caae  was  aisued  with 
Clnfilu's  Appeal  (opinion  filed  herewith)  41  Atl. 
9i)8,  and  InvidveB  the  aaine  questiona.  Ftnr  tlie 
reasons  there  given  the  order  of  the  court  below 
is  reversed,  and  the  rule  for  an  issue  reinstated 
and  made  abaolote;  costs  to  abide  the  final  judg- 
ment 


BOOK  et  al.  v.  DAT  et  al.  Appeal  of  WHIT- 
NEY et  al.  (Supreme  Conrt  of  Pennsylvania. 
Jan.  2,  1889.)  Appeal  from  court  of  common 
pleas.  Lawrence  county.  F.  O.  Book  and  oth- 
ers recovered  judgments  against  M.  J.  Day  and 
Robert  C.  Sharpe,  and  ieBiied  fi.  fas.  thereon, 
which  were  levied  on  defendants*  property.  The 
firm  of  Whitney,  Wabel  &  Co.  was  one  of  the 
claimnuta  of  the  property  levied  on.  Petition 
by  William  Becker,  tneriff.  for  a  rule  for  inter- 

S leader.  From  the  discharge  of  the  rule,  the 
rm  appeals.  Reversed.  Motion  to  quash  the 
appeal  dismissed.  D.  \.  Keaut,  for  appellants. 
B.  A.  Winterwits  and  John  G.  McGooahy.  for 
appellee  assignee.  C.  W.  Wallace  and  H.  K. 
Cfregory,  for  appellees  execution  creditors. 

MITCHELL,  J.  TSiis  case  was  argued  with 
G1aflin*B  Appe^  (opinion  filed  herewith)  41  Atl. 
0^,  and  for  the  reasons  there  given  the  order  of 
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the  eonrt  below  It  rerened,  and  the  nilc  for  sn 
issae  retuBtated  and  made  absttfnte;  coat*  to 
abide  the  final  judgment 


cm  OF  CHBSTEK  T.  BICKLEY.  CSa> 
prenw  Conrt  <tf  FMmirlTaiiUL  Oct  17,  1806.) 
Appeal  from  conrt  of  commoD  pleas,  Delaware 
county.  Action  hj  the  citr  of  Cheater  agalnat 
M.  H.  Bickley  to  recover  hfa  share  of  an  aaaesa- 
ment  for  mtihc  atreets.    From  a  Judgment  for 

§lalntil^  defendant  appeala.  Afflrmed.  John  B. 
linkaon,  for  appeUant   A.  A.  Oocbxan,  for  ap- 
pellee. 

McGOLLUM.  J.  Affirmed  In  opinion  filed  In 
CHty  of  Cheater  r.  Bollock  (No.  30»  Jan.  T«in. 
1^41  AtL  452. 


Cny  OF  CHESTER  T.  BICKLET.  ^n- 
prone  Gonrt  of  PemuylTanla.  Oct  17,  1^.) 
Appeal  from  eonrt  of  common  pleaa,  Ddaware 
coon^.  Action  hjr  the  city  ot  Cftieater  agalnat 
M.  H.  Bicklej  to  recover  defendant's  ahare  of 
an  aaaeaament  for  pBTlng  streets.  From  a  judg- 
ment for  plaintiff;  defendant  appeals.  Affirmed. 

McCOLLUM,  J.  Affirmed  on  oplntou  filed  in 
OtT  of  Cheater  t.  Bollock  (No.  80^  Jan.  Tfcrm. 
ISaS)  41  Atl.  462. 


Cnr  OF  (7HB8TER  t.  BULLOCK.  (Su- 
preme Conrt  of  Pennsylrania.  Oct  17,  1898.) 
Aroeal  from  conrt  of  common  pleaa,  Ddaware 
connty.  Acttcm  by  the  city  of  Cheater  against 
William  B.  Bollock  to  recover  his  share  of  an 
assessment  for  paring  streets.  From  a  Judg- 
ment for  plaintifE,  defendant  appeals.  Affirmed. 

■McCOLLUM.  J.  Affirmed  on  the  opinioo  in 
City  of  Chester  t.  Bnlloek  (Nfc  80;  Jan.  Tsnn. 
1M«)  41  AtL  462. 


Cirr  OF  CHESTER  r.  HARD.  (Sopteme 
Court  of  PennaylTania.  Oct  17.  18e&)  Ap- 
peal from  court  of  common  pleaa,  Delaware 
county.  Action  by  the  city  of  Cbeitw  against 
Laura  J.  Hard  to  recover  defaidant*a  ■bare  of 
an  aascaament  tor  paving  atieeta.  Vwom  a  judg- 
ment tor  plaintiff,  defendant  appeals  AffirmM. 

McCOLLUM,  J.  Affirmed  on  opinhm  filed  In 
<Xt7  Of  Cheater  v.  Bullock,  41  Aa  4K. 


COLE  et  al.  T.  ALLEMANIA  m&  00.  ffln- 
preme  Conrt  ot  Pennsylvania.  Nov.  7,  1^.) 
Appeal  from  court  of  common  pleas,  Lawrence 
county.  Action  by  Cole  Bros,  against  the  Alle- 
maoia  Insnrance  Company.  From  a  Judgment 
for  plaintlffa,  defendant  appeala.  Reversed.  B. 
A.  Wintemits  and  John  G,  McOonahy,  for  ap- 
pellant   J.  Norman  Martin,  for  appellees. 

DEAN,  J.  This  case  in  all  respects  Is  like 
nnto  the  case  of  Same  Hslntifh  v.  Insurance 
Co.,  In  which  omnlon  haa  oeen  this  day  handed 
down.  41  Atl.  093.  For  the  reasona  Ui«e  giv- 
en tbe  judgment  ia  reversed,  and  n  t.  1  d.  a. 
awarded. 


OOMMONWEAI/TH  v.  DUNKIRK,  A.  V.  & 
P.  R.  CO.  (Supreme  Court  at  Pennsylvania.  Oct 
17,  1898.  Appeal  from  conrt  of  ecMnmon  pleas, 
Dauphin  county.  Action  by  the  commonwealth 
against  the  Dunkirk,  Allegheny  Vall»^  A  Pitta- 
bnrKh  Railroad  Company.   From  a  Judgment  for 

Slaintiff,  defendant  appeals.   Affirmed.    M.  B, 
•Imated,  for  anxUaut    H.  C.  McCormlck.  for 
appellee. 

DEAN,  J.  This  case  is  ruled  by  Com.  v.  New 
York.  P.  ft  O.  R.  Co.  (in  which  <^ion  Is  this 
day  handed  down)  41  Ati.  DM.  He  asdgn- 
mnts  of  ^nv  are  orcrmled,  and  the  Jndgment 
iaaOiBed. 


COMMONWBAI/TH  v.  PINE  CREEK  RT 
CO.  (.Supreme  Court  of  Fennsylvania.  Oct  17. 
1898.)  Appeal  frton  court  of  common  ples^ 
Dauphin  county.  The  Pine  Creek  Balhra.? 
Company  appealed  to  the  eonrt  of  commoi 

Sleas  from  the  valuation  of  Itt  eaj^tnl  stock  at 
zed  by  the  atate  acconntinf  omoen  for  thf 

Surposes  of  taxation.  From  the  jadgmeot  pet- 
ered, the  railroad  company  appeala.  AffinoeJ. 
M.  EL  Olmsted,  tar  appeUant  John  P.  ElkiD. 
Dep.  Atty.  Gknu  and  Efeniy  O.  KcGormick. 
Atty.  Qen.,  tm  the  Comnonwealtii. 

DEAN.  J.  Appellants  capital  atock  consitt* 
of  20.000  aharea,  of  Uie  par  value  of  $50  per 
diare,  aggregating  f],000,000.  Its  road  is  op- 
erated under  a  leaae  by  tiie  Fall  Brook  Bailwar 
Company,  by  whidi  the  lessees  pay  annoaUr  tp 
the  lessor  80  per  cent  of  the  groM  recopti. 
This,  in  the  tax  year  returned,  waa  9257.W'. 
The  le«or  compaiv't  funded  debt  is  13,500.000. 
beating  an  annoal  Interest  of  $210,OOOl  thtx 
have  hera  frequ«it  defldta,  so  that  tibe  floatins 
debt  at  the  date  of  the  return  in  1805  waa  $131,- 
000.  The  corporate  officers,  in  their  retnm,  sp- 
praiaed  the  capital  stock  at  fS  par  shares  mak- 
mg  an  aggtenta  valnatlon  of  91OO,0OIX  The 
commoDwealth'8  offlceia  lalaed  this  to  $SJBI&.- 
406.   Hie  principal  reaaons  for  this  diange,  as 

given  in  the  settfemrat,  are  that  by  the  report, 
le  net  earnings  for  the  year  were  93!^71 1.3& 
or  an  average  of  $4j700  per  mile;  that  the  gross 
eaminga  were  S90i6t261.7O,  an  average  of  aboot 
f 12,000  per  mile,— showing  that,  witboat  regaM 
to  the  indebtedneea,  the  earning  capacity  dittos- 
strates  the  rtim  of  the  fnuKatiaea,  aasets,  and 
privileges,  whtdi  reprcaent  the  actiial  value  of 
the  capital  stock  to  be  modi  greater  than  that 
fixed  by  the  company's  officers.  On  appeal  b? 
defendant  to  the  conrt  of  common  pleas,  the  val- 
uation of  the  commonwealth  waa  reduced  to  $2.- 
000,000,  and  Jndgment  entered  at  the  rate  o! 
five  mills  on  the  dollar  on  that  amoont  wiUi 
commissioQB.  We  now  have  tUa  appeal  oy  the 
railroad  company,  asafgning  the  same  tmn. 
supported  the  same  aigoment  and  antliorities. 
aa  in  case  of  Com.  v.  New  York,  P.  ft  O.  R. 
Co.,  41  Ati.  G94,  in  which  (H>inion  haa  been  this 
day  handed  down.  Fot  the  same  reasona  as  ic 
that  case  given,  the  aaalgmnenta  of  error  la  tibi* 
case  are  overrmed,  and  ue  judgment  Is  affirmed. 


HANNA  et  aL  V.  CLARK  cC  aL  (Snpccme 
Court  of  Pennsylvania.  Jan.  8,  ISQG.)  Appea. 
from  court  ta  common  ^eas,  McKean  count;. 
Bill  in  equity  by  Ellen  C.  Hanna  aod  ber  hus- 
band aninst  Edward  K.  Clark  and  others  for  au 
accoontlng  as  trustee,  and  a  partition  of  unstdd 
lands.  SYom  a  decree  tar  ctmitoinanta,  deftod 
ant  Edward  K.  Clark  appeala.  Reversed  as  t-' 
appellant  W.  J.  Milliken,  tor  appeUant  T. 
F.  Richmond  (Samuel  R.  xvlor  and  H.  Sag. 
of  counsel),  for  aroellees. 

GREEN,  J.  Substantially  the  assignmentB  of 
error  in  this  case  raise  but  one  qneatimi,  and 
that  Is  the  lUbiUty  of  Edward  K.  darlc  as  a 
trustee  ex  malefldo.  This  same  question  ia  also 

£ resented  in  the  aixty-«igbth  asalgnment  of  mor 
1  tbe  sppeal  of  Junius  R.  Clark  in  this  same 
case  (No.  137;  Jan.  term,  1888),  and  is  titers 
decided.  41  Ati.  981.  For  the  ressoos  stat- 
ed in  the  (pinion  in  that  cause  we  snstain 
the  idxty-eigfath  asaignmrat  of  error  In  this,  anJ 
reverse  the  decree  of  the  court  below  as  to  Ed- 
ward E.  Clark.  The  decree  of  tbe  court  below, 
in  all  respects  except  as  to  ao  modi  thereof  a^ 
relates  to  Edward  K.  Clark,  and  holds  him  to 
be  a  truatee  ex  malefldo  aa  to  the  pmoerty  pur- 
chased h^  him  from  C  R.  Ekzly,  ana  requires 
him  to  account  for  the  proceeda  of  tiiat  pn^erU. 
is  affirmed,  and  aa  to  ao  much  at  the  decree  u 
relates  to  that  subject  it  is  hereby  reversed,  aikl 
the  record  is  remitted  to  ths  conrt  bdow,  at  tbt 
costs  of  the  appelleea. 
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In  n  HOGB.   ^opramc  Ooort  of  PennBylv*- 

nia.  Not.  14,  1898.)  Acfieal  from  ooort  of 
L^ommon  pleai,  Greene  couDty.  Id  re  TolanUrr 
R.8aisiimeiit  of  Aboer  Hose  for  benefit  of  cred- 
i-tors.  EVom  tax  mdex  ana  decree  •oitaining  cer- 
tain exmtiont  filed  to  the  rq^ort  of  the  amitor, 
and  confirming  the  report  thoa  efaanged.  Jamee 
H-oge  and  others  an>eal.  Modified  and  afflnned. 
J.  W.  Ray,  B.  O.  McConneil,  and  Wise  & 
Minor,  for  appelant.  8.  M.  Smith,  B.  F. 
]3owne7,  B.  H.  Phdan.  J.  B.  Donlej,  and  A. 
F.  SDren^  tw  ap]>dlees. 

DHAN,  J.  Tliia  appeal  InTolTee  the  same 
anefltione  a«  those  raised  in  No.  40,  Oct-  term, 
X896,  opinion  this  day  handed  dtfwa.  41  Atl. 
621.  Hie  same  decree),  therefore,  la  made  as 
in  that  cas^  and  ^wcu  dismissed,  at  rawta  of 
appellant. 


In  re  HOOK.  Appeal  of  KUNTZ  et  al. 
(  Supreme  Court  of  Penn^Wania.  Mot.  14, 1888.) 
A-ppeal  from  court  of  common  pleas,  Greenu 
county.  In  re  vidimtary  assignment  of  Abner 
Xloge  for  benefit  of  creditors.  From  an  order 
and  decree  snstaining  certain  exceptions,  and 
then  conllnning  the  report  dlstrUntuig  the  bal- 
ance of  tlie  proceeds  of  the  asngned  estate, 
James  W.  Knots  and  and  others  appeal.  Modi- 
fied and  afflrmed.  J.  W.  Ray.  B.  0.  McOonnell, 
and  Wise  &  Mintw,  for  Mpdlants.  B.  M. 
Smith,  R.  r.  Downey,  R.  H.  Pbdan,  J.  B.  Don- 
ley, and  A.  F.  Sjlveos,  fw  appellees. 

DEAN  J.  All  the  qnestions  raised  by  this 
appeal  bare  been  disposed  of  in  No.  48, Oct. term, 
ii^S,  pinion  handed  down  herewith.  41  Atl. 
621.  The  same  decree  is  made  as  in  that  case. 
Xbe  appeal  Is  dismissed,  at  coats  of  appellsnt. 


JACOBT  T.  McMAHON.  (Supreme  Court  of 
Pennsylvania.  Nor.  14,  180iS.)  Appeal  from 
court  of  common  pleas,  Alles^eny  county.  Ac- 
tion by  Walter  Jacoby  against  Owen  McMahon. 
FitHU  a  Judgmait  for  d^endant,  plaintiff  ap- 
.peals.  Affirmed.  George  W.  Acklm  and  J.  L 
Bitdiv,  tor  appellant  W.  I*  Morwln,  for  ap- 
pellee. 

PER  CURIAM.  This  case  Is  niled  ta  the 
decision  of  this  court  in  this  same  ease  when  It 
was  here  before.  174  Pa.  St.  138,  34  AU.  286. 
It  is  not  necessary  to  r^at  the  considerations 
whldi  induced  us  to  make  thst  decision.  They 
are  fully  expressed  in  the  opinion,  and  they 
have  tbe  same  force  sow  as  then.  Judgment 
afflrmed. 


McOULLOnOH  T.  BLACHLBT.  (Snpreme 
Court  of  Pennsylrania.  Not.  14,  188S.)  Ap- 
peal from  court  of  common  j^as,  Allegheny 
coonty.  Action  by  John  McOullough  against 
OliTer  li.  Bladiley.  From  a  Judgment  for  de- 
fendant plaintiff  appeals.  Reversed.  J.  8.  & 
B.  Q.  Fergus<m,  for  appdlee. 

FEB  CURIAM,  ante  facts  and  law  In  this 
case  are  predsdy  the  same  aa  In  Beabont's 
Ex'rs  T.  Same  Defendant,  In  which  opinion  has 
this  dsy  been  handed  down.  41  Atl.  619.  For 
the  reasons  therein  giren,  this  judgment  is  re- 
Tsned*  and  ■  pocoeedendo  Is  awarded. 


STONE  et  aL  T.  WASHINQTON  OIL  CO. 
et  al.  (Supreme  Court  of  FennsylTanla.  Not. 
14,  188&)  Appeal  from  court  of  common  j^ean. 
Allegheny  county.  Bill  a  W.  St<Hie  and 
others  against  the  Marshall  Oil  Company  and 
others  for  discoTery  to  ascertain  the  relations 
of  the  parties  to  gas  leases,  and  for  an  account 
for  idalntifFs'  share  of  the  profits  from  a  sale 
of  the  gas.  Decree  for  ^afntiifs,  appointing  a 
master  to  take  testimony  and  state  an  account, 
and  defendants  the  Washington  Oil  Company 
and  the  Taylorstown  Natnral  Gas  Company  ap- 
peal. Affirmed.  The  opinion  of  the  lower 
court,  which  the  supreme  court  refers  to  in  this 
case,  may  be  found  in  Akin  t.  Marshall  Oil 
Co..  41  AU.  748. 

PER  CURIAM,  rnie  decree  in  these  cases 
is  afibmed  on  the  opinion  of  the  learned  court 
bdow. 


UXION  RY.  CO.  et  al.  t.  PHILADELPHIA, 
W.  &  B.  B.  CO.  ^Snpreme  Court  of  Pennsyl- 
rania. Oct.  17,  ISte.)  Appeal  from  court  of 
common  pleas,  Delaware  county.  Bill  by  the 
Union  Railway  Company  and  the  Chester  Trac- 
tion Company  against  the  Philadelphia,  Wil- 
mington A  Baltimore  Railroad  Company  to  re- 
stram  defmdant  from  Interfering  with  plaintlffii 
in  crossing  defendant's  tracks.  Decree  for 
plaintiffs,  and  defendant  appeals.  Beversed. 

DEAN,  J.  There  is  but  little  difference  in 
the  facts  of  this  case  from  those  in  No.  199, 
Jan.  term,  1887,  between  the  same  parties,  in 
which  decree  has  been  this  day  handed  down. 
41  Atl.  449.  The  plaintiff  proposes  to  construct 
a  crossing  on  Edgmont  arenue,  a  north  and 
south  street,  though  not  a  straydit  one,  as  is 
Welsh  street  in  the  other  case.  It  already  has 
a  grade  crossing  on  Market  street,  only  20  feet 
from  the  proposed  STonue  crossing,  and  another 
on  Fott»  street,  four  squares  east.  This  one 
is  sought  solely  to  promote  convenience  in  op- 
erating their  road.  Tbe  danger  to  the  puhlie 
and  the  injury  to  the  steam  road  are  just  as 
great  as  in  the  other  case.  Besides,  it  is  rea- 
BonaUy  practical  to  arcrtd  the  grade  by  an  orer- 
bead  crossing.  The  decree  of  the  court  below 
Is  icrersed,  and  injunction  dtasolTed.  at  costs 
of  swdlee. 


WILLIS  et  al.,  Road  Com'rs,  t.  BRIE  CITY 
PASS.  RY.  CO.  et  al.  ^npreme  Court  of  Penn- 
sylrania. Oct.  17i  1898.)  AH>eal  from  court 
of  common  pleas,  Erie  county.  John  8.  Ril- 
ling, Allen  ft  Roseniweig,  and  Frank  Gunnison, 
for  appellants.  S.  A.-  DsToiport,  T.  A.  Iamb, 
and  J.  M.  Sherwin,  for  appellees. 

PER  CURIAM.  This  appeal  by  the  plahitiffs 
was  argoed  with  No.  345,  Jan.  term,  1897,  be- 
tween ue  Bsme  parties,  in  which  the  defendants 
were  appellants.  In  that  case  an  <4;iiDion  has 
just  been  filed  affirming  the  decree.  41  Atl. 
307.  We  are  not  convinced  that  there  is  any- 
thing in  either  of  the  appellants'  qiedficatlons 
of  error  In  this  case  that  requires  either  a  re- 
versal or  modification  of  the  decree;  nor  do  we 
think  there  is  anything  In  either  of  the  ques- 
tions involved  that  requires  ^scussion.  De- 
cree afflrmed,  and  ajqieal  dismissed,  at  ^pti- 
lants'  costs. 
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ABANDONMENT. 

Of  appeal,  see  "Appeal  and  Error,"  B  9. 

or  particular  penont  or  penonal  relaUana. 
See  "Hiuband  Md  Wife."  |  6. 

ABATEMENT  AND  REVIVAL. 

Right  of  action  l»'  or  against  penonal  repre- 
Bentative,  tee  "Ezecnton  and  Administra- 
tors," 8  7. 

i  1.   Truisfar   or   deroIntloB   of  title* 
riKht,  Utenat,  or  Usbilitr. 

The  widow  of  a  deceased  complaiaant  ia  par- 
tition hel4  a  new  complainant  on  rerival  by  bia 
belrs,  althonsfa.  as  a  wife,  she  was  one  of  the 
original  complainants.— HaTOis  t.  Sea  8h<Hre 
Land  Co.  (KT  J.  Ch.)  755. 

I  S.   Bmtlk  of  party  aad  Mvlnl  of 

tlOB* 

SnrriTing  parties  in  partition,  where  one  of 
the  complainants  had  died,  keU  bound  by  the 
decision  made  on  a  hearing  without  revival 
by  the  heirs  of  the  deceased  complainant. — 
Havens  v.  Sea  Shore  Land  Co.  (N.  J.  Ch.)  755. 

On  revlTal  of  a  salt  abated  or  become  de- 
fective by  the  death  of  a  party,  \dd  both  par- 
ties are  entitled  to  the  benefit  of  all  former  pro- 
ceedings prior  to  the  abatement.— Havens  v. 
Sea  Shore  Land  Co.  (N.  J.  Ch.)  756. 

Heirs  of  a  deceased  complainant  in  partition 
Md  not  entitled  on  revival  of  the  suit  to  bring 
on  a  rehearing  of  the  case  on  additional  evi- 
dence taken  to  meet  a  defect  In  the  case  heard 
before  revival. — Havens  v.  Sea  Shore  Land  Co. 
<N.  J.  Gh.)  756. 

On  revival  of  a  suit  by  the  heirs  of  a  deceas* 
ed  party,  they  are  not  bound  by  proceedings 
taken  after  his  death  prior  to  revival.— Havens 
r.  Sea  Shore  Land  Oo.  {S.  J.  Ch.)  766. 

A.  cashier's  neglect  of  doty  as  snch,  resulting 
hi  loss  to  his  bank,  is  a  tort  which  does  not 
survive  against  his  eRtate.— First  Nat.  Bank  v. 
Briggs'  EBtote  (Vt)  58G. 

ACCEPTANCE. 

or  dedication,  see  "Dedication."  S  L 

Of  ^ods  sold  as  waiver  of  defects,  see  "Sales," 

ACCIDENT. 

AcMdcnt  insorance,  see  "Insurnoce,"  S  11. 

ACCORD  AND  SATISFACTION. 

See  *'CompoBitionB  with  Crcdttots." 

ACCOUNT,  ACTION  ON. 

I  1.  Limitations. 

The  statute  does  not  run  against  any  item  of 
sctnal  and  ranning  acconnta  while  tfa^  continue 
and  current.— Moore  v.  Morris  (Del.  Super.) 

Il^ch  particular  item  chnrfccd  in  an  open  ac- 
count held  a  distinct  and  niihstantive  cause  of 


action,  barred  when  IlmitaUona  have  rmi  against 
It.— Moore  t.  Morris  (DeL  Super.)  888. 

As  against  the  person  songht  to  be  charged  in 
a  mutual  and  running  account,  the  statute  be- 
gins to  run  only  as  against  the  last  item  placed 
on  the  account  bf  him.— Moors  t.  Morris  (Dd. 
Super.)  880. 

ACKNOWLEDGMENT. 

I  1.   Ploadlac  and  orldeaee. 

A  justice  can  Tmpeadi  his  certificate  by  show- 
ing that  he  knew  a  tract  was  frandulently  in- 
cluded in  the  deed,  and  took  the  acknowledg- 
ment withont  notice  to  par^  defrauded.— Dani 
V.  Monroe  (Pa.)  44. 

ACTION. 

See  "Set-Off  and  Connterdaim." 
Abatement,  see  "Abatement  and  Revivftl." 
Bar  by  former  adjudication,  see  "Judgment," 
I  6- 

Connterdaim,  see  *^et-Off  and  Conntwdaim." 
Election  of  remedy,  see  "Election  of  Remedies." 
Laches,  see  "Equity."  1  2. 

Limitation  by  statutes,  see  "Limitation  of  A» 
Hons." 

Review  of  proceeding,  see  "Certiorari." 
Survival,  see  "Abatement  and  Revival." 

AaUotu  by  or  against  parHeuJar  dosses  of 
paaUeB. 

See  "Carriers," J_l;  "Executors  and  Administra- 
tors," S  7;  "Husbaad  and  Wife,"  |  4;  "Re- 
ceivers," S  6. 

Assignees,  see  "Assignments,"  f  1. 

Particular  causes  or  grounda  of  action. 

See  "Bills  and  Notes,"  S  5;  "Bonds";  "Death." 
f  1;  "False  Imprisonment";  "Fraud,"  J  2;. 
^'Insurance,"  fi  M;  "Judgment/"  S  10;  "Libel 
and  Slander,"  8  4;  "Malicious  Prosecution,"  { 
2;  "Money  Received";  "Seduction";  "Trover 
and  Conversion,"  {  2. 

Breach  of  contract,  see  "Contracts,"  1  5. 

  of  covenant,  see  "Covenants,"  fi  3. 

Recovery  of  tax  paid,  see  "Taxation,"  g  6. 

Bent  see  "landlord  and  Tenant,"  1  4. 

Services,  see  "Master  and  Servant,    {  2. 

Taking  of  or  injury  to  property  In  exercise  of 
power  of  Mninent  domain,  see  "Eminait  Do- 
main." I  3. 

ForHeuIar/orms  QTacCtoib 
See  "Account,  Action  on";  "AssmnpBit,  Action 
of";  "Trespass,"  1 1. 

PorHcular/orms     tpectol  reU^, 
'Creditors*  Suit";  "Injunction";  "Marshal- 

"Partition"; 
'Spedfic  Per- 
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am) 


See 

ins    Assets    and  Securities"; 
"Quieting  TiUe";  "Replevin' 
formance." 

Admeasurement  or  assignment  of  dower,  see 

"Dower,"  8  L 
Alimony,  see  "Divorce,"  S  8;   "Husband  and 
Wife,"  S  6. 

Cancellation  of  written  iastrumeuts,  see  "Can- 
cellation of  Instruments." 
Establishment  and  euforcement  of  trust,  see 

"Trusts."  S  B. 
Establishment  of  boundaries,  see 
of  willt  see  "Wills."  {  8. 
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SV>r«clMurc  of  mortgage,  we  "HortgucB,"  I  9. 
leparate  maintenaoce  of  wife«  aee  "HoslWDd 

and  Wlfe^"  i  6. 
Bttting    aidde    fraudnlent    conTeranoe,  ac« 

"Fnodnlent  CoDveTances,"  |  8. 
 WUU  see  "WaiB.^  |  3. 

Portloular  praoeetbnfls  In  cusHons, 

Bee  "Depositions'';  "ETideiice" ;  "Execution" ; 
"Jndgment";  "Jury";  "Pleading";  "Pro«''; 
"Venue." 

BIU  of  particalara,  see  "Pleading,"  |  S. 
Verdict  see  "Trial,"  S  8. 

Particular  remeMea  In  orincident  to  oetionM. 

See  "Arreet,"  8  1 ;  "Attnchment" ;  "Diacoverj"; 
"OarniBhment";  "Injunction";  "Ne  Exeat": 
*'Recogntzances'';  "Scire  Facias";  "Tfender." 

Sbi^of  proceedings,  see  "Appeal  and  Brror." 

Proceedings  in  exercit«  oT  apeolal  jtirlsdIcCions. 
Coarta  of  limited  Jariadiction  in  general,  see 

"CoOTts."  I  8. 
Orimlnal  prosecutions,  see  "Criminal  Lkw." 

Review  <tf  proeeedijigt. 
iee  **Apl>eal  and  Error":  "Exceptiuux.  BUI  of." 
Review  of  proceedings,  see  "Sqoitjr/*  |  8; 
-Judgment,*  IS.  v,  . 

ADJOINING  LANDOWNERS. 

lud. 

EqnttT  will  enj<^n  the  excavation  of  adjotning 
land  to  erect  a  sowwrting  wait  thetMNL— <3o- 
MUe  T.  Mennier  (U.  X.)  1001. 

ADJUDICATION. 

operation  aid  effect  of  former  adjudication,  see 
^ludgmeat."  K  «.  7. 

ADMINISTRATION. 

flee  "Bzecntors  and  Administrators." 

Of  estate  of  inaolTent,  aee  "InBolvent?,"  f  S. 

 <a  ward,  see  '^Guardian  and  Ward.''  i  1. 

OC  tmat  property,  aee  "Trusts,"  {  2. 


ADMISSIONS. 

sea  "Erldence."  |  4. 

ADULTERATION. 


See  'ToaA.* 


ADVERSE  POSSESSION. 


I  1.  HaAn*  mmA  r^«blte«. 

Adverse  poaseasiun  for  ^  yeara  keU  auffldent 

to  confer  title  under  the  Rtatute  <d  Umttatloas. 
—Hart  V.  Williams  (Pa.)  083. 

i  S.    Opex«tl«B  and  effeot. 

Adverse  possesaion  of  any  part  of  land  claim> 
cd  will  confer  title  to  the  part  so  occnpied.— 
Jacob  Tome  Inatitnte  of  Ftort  Deposit  t.  Da- 
ria  (Md.)  16& 

Bvidence  "held  to  show  adverse  possesshn.— 
Mnnroe  v.  Wilson  (N.  H.)  240. 

AFFIDAVITS. 

In  particular  proceedinQt. 
Snffleiency  of  to  support  order  of  arrest,  see 
"Arrest."  |  1. 

AGENCY. 

See  "Principal  and  Agvut." 


ALIMONY. 

See  ''Husband  and  Wife,"  S  B. 

ALLOWANCE 

Of  appeal  or  writ  of  errpr,  see  "Appeal  mnd  ^ 

ror.''  I  4. 

ALTERATION  OF  INSTRUMENTS. 

Burden  of  proof  In  action  on  iuatnunent  bi 
which  defendant's  signature  had  been  can- 
celed hM  on  plaintiff  to  show  that  defendant's 
sifcnature  was  still  on  the  lostrument.  and  had 
not  been  canceled  with  conaait  of  tlie 
in  Interest.— Baxter  v.  Camp  (ConiLi) 

AMENDMENT. 

SnfficiencT  of  notice  <rfpn9oeed  amenilnen^  ni 

"Constitutional  Im.wJ' 

ANIMALS. 

Increase  of,  auUeet  to  mvtgace,  aee  *^Ghattri 
Mortgagee,*'  1 1. 

I  1.  Orwelty. 

Right  of  humaue  society,  under  Oen,  St.  | 
3070,  to  take  an  animal  hitched  on  the  atrcet. 
and  kill  It,  detamiined.  —  Goodwin  t.  Too^ 

{Conn.>  806. 

I  S.   Personal  Iniulea. 

Where  a  defendant  knows  that  a  doc  kept  br 
bia  minor  son  is  vkiions,  and  permits  him  on  hii 
premises  and  to  run  at  large,  he  is  liable  for  in- 
juries done  1^  him.— Flummer  v.  Rlck^  (VU 
104S. 

In  an  action  fbr  Injuries  sustained  from  a 
vlclomi  dog,  a  witness  aw  atate  how  the  dog 
was  kept  on  deffendant'a  jweroisee  whUa  be  was 

there.—Plummer  v.  Bicker  (Vt)  1045. 

In  an  action  tor  injuries  sustained  firan  a 
vicious  dog,  plaintiff  may  show  a  formsr 
owner  that  the  dog  was  vlciooB.- Fhnnmer  v. 

Bicker  (Vt.)  1045. 

{  3.  Injwlaa  to  otker 

In  action  to  recover  for  sheep  killed  by  dogs, 
it  was  competent  for  the  plaintiff  to  prove  that 
sheep-killing  dogs  did  not  attack  their  owner^ 
sheep.— Town  of  Dover  v.  Wlncheeter  (VU 
44f}. 

The  fact  that  dogs  killed  sheep  In  one  place 
by  attacking  them  In  a  certain  way  held  tnad- 
miasible  to  show  tiiat  th^  Ulled  in  another 

[dace  sheep  which  ameared  to  have  been  killed 
n  the  same  way.— Town  of  Dorer  t.  Win- 
chester (Vt)  440. 

Evidence  Md  admissible  to  show  the  fixed 
character  and  hablta  of  dogs  In  telatioa  t« 
thdr  sheep-killing  propensities.— Town  ef 
Dover  v.  Winchester  (Vt.)  445. 

In  an  action  by  a  town  against  the  own«s 
of  dogs  to  recover  dttmages  it  paid  for  sheer 
killed  by  them,  the  statement  of  a  town  se- 
lectman, who  asaeased  the  damages,  that  he 
was  saUsfied  that  it  was  the  work  of  dogs,  wa« 
admissible.— Town  of  Dover  v.  Winchesttr 
(Vt.)  445. 

1  4.  Treapassina. 

Under  V.  S.  i  3978,  #here  the  division  line 
was  on  a  pent  road  between  tn-o  tracts,  the 
owner  of  one  not  niaiotainlng  a  fence  was  lia- 
ble to  the  owner  of  the  other  for  injury  caosed 
by  straying  stock.— Carpenter  v.  Cook  (Vt) 
1038. 

APPEAL  AND  ERROR. 

See,  also,  '^Certiorari";  "Exceptions.  BiU  ot." 
A^'llate  jarisdictlon  of  particular  courts,  see 
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Review  in  special  prooeedingg, 

Assessmeot  of  taxes,  Bee  "Taxation,"  I  4. 
Probate  proceedingB,  see  'TViUs,"  fi  3. 

Review  of  criminal  prosecution*. 
See  "Crlminfll  Uw,"  §  7;  "Homicide,"  %  «. 

Seolew  of  pnoeeHngt  tff  juatlea  of  the  paoM 

See  "Jtutices  of  the  Peace." 

I  1.   Deelsioiu  rvrlewftble. 

Where  evidence  is  admitted  subject  to  excep- 
tion, and  thereafter  no  motion  is  made  to  ex- 
elude  it,  its  admission  cannot  be  reviewed  on 
appeal.—Orand  Fountain,  United  Order  of  True 
Reformers,  of  Richmond,  Va.,  v.  Murray  (Md.) 
896. 

A  writ  of  error  to  brius  np  for  review  a  judg- 
ment   previously  affirmed  against  the  same 

glaintiff  in  error  will  t>e  auashed.— Boesel  r. 
tate  (N.  J.  Brr.  &  App.)  838. 

On  proceediiw  to  review  aasessmenta,  the 
finding  of  the  supreme  court  on  quesUone  of 
fact  is  conclusive.— Morris  T.  Qtr  ot  Bayonne 
(N.  J.  Err.  &  App.>  824. 

On  appeal  from  interlocutory  decree,  making 
absolute  rule  for  cootempt  in  refusing  to  turn 
over  property  to  receiver,  record  should  con- 
tain finding  of  facts  and  conclusions  of  law 
drawn  therefrom.— Wilt  v.  Reed  Electric  Co. 
<Pa.)  81T;  Appeal  of  Reed,  Id. 

The  discharge  of  a  sherilTs  rule  to  interplead, 
where  the  claims  are  not  colorable  or  collusive, 
is  appealable.— Book  t.  Day  (Pa.)  998;  AiHieal 
of  H.  B.  daflin  Co.,  Id. 

Under  Act  May  26,  1S97,  and  previous  laws, 
an  order  of  court  refusing  to  direct  an  issue  ou 
a  sheriff's  interpleader  is  not  appealable. — Book 
T.  Day  (Pa.)  Appeal  of  U.  B.  Clsflln  Co., 

Id. 

I  S.   BlcM  af  veriaw. 

Under  Code,  art.  5,  |  68.  authorising  appeals 
from  Judgments  of  tro  orphans'  court  by  an  ag- 
irriered  part?,  appellant  need  not  be  a  part?  to 
the  record.— Ueyw  t.  Henderson  (Md.)  lOTB. 

Where  a  judgment  was  entered  In  scire  fiidas 
sur  mortgage,  notice  given  to  a  terre-tenant,  and 
the  land  levied  on  under  levari  facias,  it  was 
held  that  terre-tenant  miriit  aweal  therefrom.— 
Mutual  Ufe  In*.  Co.  t.  Tenan  (Pa.)  689. 

I  8.    Vxesantotlom   aad   resemtiox  la 
lower  eovrt  ef  crommda  art  verlew. 

Appeal  frcHU  justice  will  be  dismissed,  where 
bis  seal  Is  not  affixed  to  the  transcript  of  the 
record.- Hill  v.  Ableman  (Del.  Super.)  02. 

Under  Code,  art.  16. 1  136,  special  grounds  of 
demurrer  not  Included  among  those  set  forth 
will  not  be  considered  on  appeal. — Williams  r. 
Harlan  (Md.)  51. 

In  tbit  absence  of  a  motion  In  arrest  of  jndg- 
ment,  an  irregularity  in  the  form  of  the  verdict 
will  not  be  considered  on  appeal. — Standard 
Horse-Shoe  Co.  v.  O'Brien  (Md.)  89S. 

The  admission  of  evidence  subject  to  exception 
is  not  such  a  ruling  as  can  be  reviewed  on  aih 
j»cnl.— Flach  v.  Gottfichalk  Co.  (Md.)  908. 

An  objection  that  a  partner  was  allowed  a 
<ialnry  cannot  be  first  made  on  an  appeal  from 
a  decree  on  a  partnership  accounting. — Fidelity 
Title  &  Trust  Co.  v.  Self  (Pa.)  637. 

Where  disallowance  of  expense  incurred  by  ex- 
ecutor is  not  excepted  to,  a  general  exception 
to  the  judgment  will  not  bring  such  action  up 
for  review.— In  re  Hall's  Estate  (Vt.)  608. 

An  exception  that  a  charge  was  argumenta- 
live.  and  did  not  present  petitioner's  claims  as 
I'lilly  as  the  opposing  party's,  is  too  general.— 
<:>wen  T.  Brown  (Vt)  102S;  Brown  v,  Owen, 
Id. 


I  4*    Wenwlrtiee    aaA    pMeaedlaca  f ot 
tnuuf  er  of  eawa. 

The  "omission  or  neglect"  of  the  clerk  In 
transmitting  the  reoora,  which  will  prevent 
the  dismissal  of  an  appeal,  though  the  record 
is  not  filed  in  time.  relat«  solely  to  unwar- 
rantable and  Improper  acts  of  the  clerk.— 
Steiner  t.  Harding  ^d.)  799. 

More  than  three  months  between  the  entry 
of  an  appeal  and  the  transmission  of  the  rec- 
ord warrants  a  dismissal  of  the  appeal,  unless 
appellant  shows  the  delay  was  due  to  the 
clerk's  or  appellee's  neglect  or  inabili^.  Code, 
art.  5,  S  10.— Steiner  v.  Harding  (Md.)  799. 

Act  May  19,  1897.  heU  not  to  repeal  equity 
rules  prescribed  under  authority  of  statute  as 
to  filing,  in  court  below,  statement  of  alleged 
errors  in  decree.- Barlott  v.  Forney  (Pa.)  47. 

In  case  of  oversight  of  counsel  in  falling  to 
file,  in  conrt  below,  statement  of  alleged  er- 
ror* in  decree,  filing  nunc  pro  time  may  be  al- 
lowed.—Barlott  T.  Forney  (Pa.)  47. 

Act  April  1,  1874,  redudng  time  for  appeal, 
from  seven  to  two  yean,  held  not  to  include  de< 
cree  in  equity.— Barlott  v.  Forney  (Pa.)  47. 

A  rule  to  show  cause,  granted  on  a  petltitm  fOr 
a  reargument,  does  not  stop  the  running  of  the 
statute  providiug  that  an  appeal  mast  be  taken 
within  SIX  months.— In  re  Frasier's  Estate  (Pa.) 
528;  Appeal  of  Yeany,  Id. 

After  the  expiration  of  60  days,  an  arapeUant 
from  a  municipal  court  may  move  for  additional 
time  for  filing  reasons  for  appeal. — OansMl  T. 
McEnanley  (R.  I.)  1016. 

A  party  in  a  municipal  court  claiming  an  ap- 
peal and  a  Jury  trial,  and  filing  bond,  Md  to  re- 
move tiie  case  to  the  common  pleas  dlvWon.^ 
Cannon  r.  McEnanley  (B.  L)  101& 

S  S.    Bnpersedeas  or  star  of  prooeedlas*. 

Appeal  from  decree  directing  an  acconntinx 
will  not  stay  the  accounting.— MMtOB  r.  Beaa 
(N.  J.  Err.  ft  App.)  214. 

I  O.   Beeord  mmA  pToeeeiH«Ka  Mt  im  VM- 

ord. 

Plaintiff  in  trespass  Md  not  entitled  on  ap- 
peal to  a  correction  of  the  court's  finding  us 
relation  to  defendant's  possession,  where  only 
part  of  the  evidence  is  in  the  record.— Water- 
bury  Clock  Co.  V.  Irion  (Conn.)  827. 

Where  there  are  no  bills  of  exception,  the  an- 

Sellate  conrt  will  assume  that  there  was  en- 
ence  to  sustain  the  verdict.— Southern  BnlW- 
lug  ft  Loan  Ass'n  v.  Price  (Md.)  63. 

In  the  absence  of  a  bill  of  exceptions,  error 
cannot  be  assigned  on  matter  that  the  bil 
should  contain,  though  a  Jury  was  waived.— 
Wanamassa  Amusement  Park  Au'o  T.  GlaA 
(N.  J.  Err.  ft  App.)  168. 

Record  of  court  below  Tield  conclusive  evidence 
of  matters  properly  included  therein.— Morton 
V.  Beach  (N.  J.  Err.  ft  App)  214. 

A  charge  in  a  formal  bill  of  exceptions  sign- 
ed by  the  judge  is  regularly  in  the  record. — 
Edwards  v.  Gimbel  (Pa.)  39. 

On  appeal  from  decree  making  absolute  rule 
for  attachment  for  contempt,  only  such  foots 
as  are  undisputed  can  be  considered.— Wilt  v. 
Reed  Electric  Cki.  <Pa.)  317;  Appeal  of  Reed, 
Id. 

Name  of  one  Improperly  Joined  as  defendant 
in  the  record  may  be  stricken  therefrom  on  ap- 
peal.—Natalie  Anthracite  Owl  Co.  T.  Rymi 
(Pa.)  462. 

Eixceptions  that  have  not  been  allowed  wfll  not 
be  considered.— McGearr  v.  Old  Colony  R.  B. 
(B.  I.)  1007. 

In  order  to  consider  errw  assigned  in  the  ad- 
mission of  an  insurance  rate  book,  the  hoiA 
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flboold  be  uradnced  irldi  ths  feeord.— If  cKIndlr 
T.  Drew  (VL)  1080. 


I  7.   AMl^momt  t  vnmtm. 

A  pnjrer  whldi  niiei  Oie  legal  mffldeDcy  of 
the  eTidence  to  snstain  a  recorery  Ig  not  too 

Kmeral.— Grand  Fountain,  United  Order  of  True 
pformen,  of  Richmond,  Va.,  t,  Mnrray  (Ud.) 

sea 

Exceptions  that  there  was  no  teetimonr  to 
Bupport  plaintiff's  right  to  maintain  a  drain 
cannot  be  reviewed,  where  they  do  not  ahow 
whether  there  was  anj  anch  testimonr  or  not 
-Bngg  T.  Citr  of  Rntiand  CVt)  678. 

I  8.  Briefa. 

Claim  or  plaintiff  to  jotr  trial  and  filing  btmd 
httd  sufficient  without  wins  reasMis  therefor 
within  60  days  In  the  common  pleaa  dlTMoi.— 
Cannon  t.  UcBnanley  (R.  L)  lOlSw 


I  9.  ZMradsMd,  wItUnwal.  m 
doamamt. 

Written  notice  to  the  clerli  of  the  court  and 
appellee's  counsel  that  appellant  would  not 
prosecute  the  appeal  held  a  withdrawal  there- 
of.—In  re  Brelsen  (Conn.)  774. 

A  motion  In  supreme  court  to  dismiss  an  ap- 

S!a)  from  a  municipal  court  to  the  common  pleaa 
riaton  Md  Irregular  because  not  made  in  sudi 
dlTision.-Cannon  t.  McBnanley  (B.  !■)  1016. 

1 10*  MfriT  aad  rolioMriMff 

Where  all  questions  raised  on  second  appeal 
were  determined  on  former  appeal,  ther  will 
not  be  reviewed.  —  Cowen  r.  PennsylTania 
Plate-Glass  Co.  (Pa.)  616;  Appeal  of  Kann.  Id. 

111.  B»l«w.  , 

A  fact  fk>nnd  by  the  trial  court  on  conflicting 
eTldence  will  not  be  reviewed  on  appeal.— 
Hartford  Building  ft  Loan  Aas'n  t.  Ooldreyer 
(Conn.) 

On  appeal  from  a  Judgment  of  nonsuit  based 
on  plaintiff's  abandoning  his  case,  a  prior  ruling 
on  demurrer  ia  not  before  the  court.— Darton  t. 
Sperrr  (Conn.)  1062. 

Error  in  a  ruling  on  plalntiff'a  demurrer  ia 
hnraUeai,  ^ntlff  afterwarda  ddiberatdjr  anffei^ 
ing-a  nontnlt.— DartOD  t.  Speiry  (Omn.)  1062. 

Where  the  fiteta  In  prerions  cases  before  the 
court  of  appeal*  showed  a  certain  street  to 
have  been  dedicated,  the  court  will  take  judi- 
cial notice  of  that  fact  in  a  subsequent  case 
involving  the  same  qoestion.— Story  t.  Ubnan 
(Hd.)  120. 

Technical  objectiona  to  Issues  In  probate  pro- 
ceedings will  not  be  considered  on  appeal 
when  not  discumed.— Stanley  v.  Safe-Deposit 
&  Trust  Co.  of  Baltimore  (Md.)  790. 

Where  evidence  erroneously  excluded  is  aft- 
erwards admitted,  the  error  is  harmless.- 
CSiesebrough  v.  Tlrrill  (N.  J.  Err.  &  App.)  216. 

Where,  on  appeal  from  accoanting,  a  charge 
complained  of  by  appellant  is  stricken  out,  cred- 
it* connected  therewith  most  likewise  be  con- 
sidered, though  not  made  subject  of  appeal.— 
Fougeray  v.  Laurel  Springs  Land  Go.  (N.  J. 
Err.  &  App.)  6&4. 

Where  a  defense  of  justification  was  made  in 
trespass,  it  will  be  treated  as  having  been 
properly  pleaded,  thongb  the  record  show  only 
a  plea  of  the  general  issue.— United  States  Pipe- 
Lhie  Co.  V.  Delaware.  L.  ft  W.  R.  Co.  (N.  J. 
Err.  &  App.)  759. 

Rejection  of  evidence  admissible  for  purpose 
other  than  that  for  which  offered  Md  not  to 
Justify  reversal  where  it  irould  have  had  but 
slight  effect.- Simon  v.  Henry  (N.  J.  Sop.)  692. 

In  cases  certified  by  circuit  courts  for  ad- 
vice, the  supreme  court  deals  with  questions  of 
law  only.— Shenurd  ft  Morse  Lumber  Co.  t. 
Bnrrougiu  (M.  X  Sup.)  696. 


Where  verdict  Is  properly  Arected  for  defend* 
ant.  errors  In  answers  on  plaintiff's  ptdnts  ur 
Immaterial.- Helxer  T.  Hehw  (Pa.)  40. 

Where  the  trial  court  has  found  tiie  fMts 
warranting  its  decree,  it  will  not  be  dis^irbed* 
unless  there  was  a  manifest  error  or  a  flagrant 
abuse  of  iu  discretion. — In  re  Barr  (FaJ  SOS; 
Appeal  of  Swisher.  Id. 

A  party  on  whooe  objection  evidence  la  ex- 
cluded cannot  complain  of  the  ruling — Perldo- 
men  Brick  Co.  v.         (P^)  326. 

On  second  appeal,  roUngs  in  accordance  with 
opinion  on  fumer  appeal  will  not  be  reviewed. 
— Qlberson  t.  Patterwm  Mills  Co.  (Pa.)  526. 

The  finding  of  an  auditor,  after  confirmatioD 
by  the  court,  has  the  force  of  a  verdict. — Sot- 
ton  V.  Guthrie  (Pa.)  628;  Appeal  of  MitcMl, 
Id. 

Where  no  request  was  made  for  findlns  as  to 
how  much  debta  reduced  valoe  of  eapitau  stock 
sought  to  be  taxed,  the  presumption  is  that  the 
court  gave  the  debta  the  wright  they  were  en- 
titled to.— Commonwealth  t.  «ew  York.  P.  ft 

0.  B.  Co.  (Pa.)  694;  Same  Beech  Greek  B. 
Co.  (Pa.)  606. 

Alleged  errors  in  remarks  of  Judge,  objected 
to  under  Act  Hay  24.  1887,  f  3  (P.  L.  tBSi.  not 
prejudicial,  will  not  be  considered. — ^Beaiddee 
V.  Colombia  .Tp.  (Pa.)  617. 

Where  instmctlons  in  the  alternative  are  re- 
quested by  a  party,  the  adding  that.  If  the  Juiy 
do  not  find  the  facta  as  claimed  by  the  party, 
the  law  as  stated  In  them  haa  no  appllcatioii. 
is  not  prejudicial  error.— Morris  v.  Quffey  (Pa.) 
781. 

The  sufficiency  of  a  biU  of  particnlara  may  be 
reviewed  on  a|WMl**-8nllfT«n  t.  Watermaa  (R. 

1.  )  1006. 

Where  a  case  Is  tried  If  a  Justice,  as  provided 
Pub.  Law*  1896-97,  c.  461, 1  3,  a  jndgnieDt 
of  inch  justice,  on  a  petition  for  a  new  trial, 
takes  the  place  of  a  verdict,  and  cannot  be  re- 
versed  unless  clearly  wrong. — McOloakey  v. 
Moles  (R.  I.)  1007. 

Where  nonsuit  was  iiropeiiy  .granted,  it  is 
Immaterial  that  grounds  Justi^ng  it  w«e  not 
the  ones  on  which  ai^lication  therefw  was 
based.- Rogers  v.  Granger  (B.  I.)  1010. 

An  appellee  subjecting  appellant  to  in<ottacted 
litigation  held  estc^ped  from  taking  advanta^ 
of  any  defecta  in  pleading  that  were  not  jani- 
dlcttonal.— Gannon  v.  McE^nley  (fi..  L)  1016. 

A  referee's  findings  of  fact  are  conclosiTe, 
where  there  Is  any  evidence  to  support  them.— 
Town  of  Grand  Isle  v.  Kinney  (VL)  130. 

Hie  supreme  court  will  not  reverse  or  revise 
a  former  dedrion  In  the  same  ease.— Saxe  v. 
City  of  Burlington  (Yt)  438. 

In  action  for  conversion  where  Tcrdict  was 
for  defendant,  erroneoQS  charge  as  to  nuti- 
gatlon  of  damages  is  harmless  error. — &nitb 
V.  Anderson  (Yt)  441. 

Where  record  does  not  show  wheth^  all 
facta  were  submitted  to  the  jury,  It  will  be  pre- 
sumed that  they  were,  where  omission  ao  to  dp 
would  be  error.— Smith  v.  Anderson  (Vt.)  441. 

The  exclusion  of  evidence  Kdd  harmless 
error,  where  the  defendanta  conceded  the  tact 
claimed.- Town  of  Dover  t.  Winchester  iyt.\ 
446. 

Admission  of  testimony  for  defendant  re- 
mote in  location  and  time,  Aelif  within  discce' 
ttrm  of  court.— Town  of  Dovm  v.  Winchester 
(Vt.)  445. 

Erroneous  admission  of  evidence  on  ttie  ques- 
tion of  damages  Md  cured  by  plaintiff's  eon- 
ceding  that  a  larger  basis  of  value  should  be 
used,  and  the  submission  of  same  to  the  Jury. 
— Alt-Kiudlr  T.  Drew  (Vt.)  1039. 
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f  IS.  D«t«nadbuLtloa  aad  dlapMttl«»  mt 

O«U0. 

On  death  of  reBpondent  after  amimetit  and 
before  decree  of  afflrniatice,  tt  will  be  entered 
*■  of  the  date  of  the  arsument.-'^raUman  t. 
Wallack  (N.  J.  Brr.  &  App.)  677. 

A  mandfttoiT  decree  based  upon  a  Judgment 
of  ouster  in  quo  warranto  proceedtngs  to  try 
tbe  right  to  an  office,  entered  pending  an  ap- 
peal from  sneh  Judgment,  cannot  be  affirmed, 
«n  appeal,  where  the  Judgment  of  ouster  has 
been  reversed.  —  Commonwealth  t.  Masonic 
Home  of  Pennsjlvania  (Pa.)  343. 

Where  order  opening  judgment  (or  plaintiff 
is  appealed  from,  and  judgment  afterwards  ob- 
tained for  defendant  is  affirmed  on  aroeal,  the 
first  order  will  also  be  affirmed.— Kecht  t. 
McParland  (Pa.)  381. 

A  Judgnlent  of  superior  court  cannot  be  af- 
firmed for  a  possible  error  below  in  favor  of 
the  appellant  who  alone  appeals.— Price  v.  Lan- 
caster County  (Pa.)  987. 


APPLIANCES. 

Liability  of  employer  for  defects, 
and  Servant,"  |  8. 


'Master 


APPLICATION, 

Of  assets  and  securities  in  gennal,  see  "Mai^ 
shaling  Assets  and  Securities." 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Bxecnt(»n 
and  Administrators,"  |  1. 

APPORTIONMENT. 

Of  tax,  see  "Taxation."  |  4. 

APPROPRIATION. 

Of  water  rights  in  general,  see  "Waters  and  Wa- 
t«r  Courses,"  {  3. 

ARBITRATION  AND  AWARD. 

I  1.  Sobnlssloii. 

Making  of  subniiBsion  a  rule  of  court  renders 
It  irrevocable.— Zehner  r.  Lehigh  Coat  ft  Nav- 
lotion  Co.  (Pa.)  464. 

r^ng  delay  incident  to  reference  under 
agreement  for  arbitration  hdd  a  consideration 
for  submisHiou.  making  it  irrevocable. — 
Zehner  v.  Lehigh  Coal  &  Navigation  Go.  (Pa.) 
4G4. 

Submission  to  arldtration  in  pending  action 
1b  treated  as  under  mle  of  court.— Zenner  v. 
Lehigh  Goal  &  Navigation  Go.  (Pa.)  464. 

Concessions  in  agreement  for  nrbitration  hdd 
to  constitute  consideration  preventing  revoca- 
tion.—Zehner  V.  Lehigh  Coal  &  Navigation  Co. 
(Pa.)  464. 

Application  to  set  aside  submission  treats  it 
as  a  rule  of  court— Zehner  v.  Lehigh  Coal  & 
NavigaUon  Co.  (Pa.)  4G1. 

ARREST. 

Illegal  arrest,  see  "False  Inq^onmenL** 

%  1.    In  oItU  motions. 

Thi.'  proper  practice  where  there  are  infirmi- 
ties in  the  wnt  of  capias  or  the  order  for  bail 
4lctermined. — Logan  v.  Lawshe  (N.  J.  Sup.)  751. 

Affidavit  Jidd  sufficient  to  warrant  order  of 
arrest  in  civil  caaes.— Logan  t.  Lawahe  (N.  J. 
Sup.)  751. 


Where  leas  than  IS  days  intervene  between 
teste  of  a  writ  of  capias  and  the  day  of  the  re* 
tnm.  and  defendant  appeared  and  nled  bill,  he 
waived  fht  defect— I«(«an  t.  Lawaha  (N.  J. 
Sup.)  701. 

ARSON. 

To  constitute  the  crime  of  arson,  tbe  burn- 
ing must  have  been  .willful  or  malicious,  With 
intent  to  commit  an  injnrr. — State  T.  Hand 
(Dd.  Gen.  Seas.)  192. 

ASSAULT  AND  BATTERY. 

Assaalt  with  intent  to  kill,  see  "Homicide,"  |  8. 

ASSAULT  WITH  INTENT  TO  KILL 

Bee  "Homicide.**  i  8. 

ASSESSMENT. 

Of  tax,  see  'rCltxatton,**  i  4. 

ASSETS. 

Marshaling,  see  **MaishallBg  Aaseta  and  Scciul- 
tlea." 

ASSIGNMENT  OF  ERRORS. 

Bee  "Appeal  and  Bnor,"  {  7. 

ASSIGNMENTS. 

i  1.  Aetloaa. 

Evidence  hdd  not  to  show  an  eoaltaMe  as- 
signment of  certain  monej.- Sparks  t.  Uc* 
Donald  (N.  J.  Oh.)  868. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

i  1.   Oomatrmtira  aad  •pantlom  la  gwm 

Under  Gen.  8t  i  2061,  tbe  assignee  of  tbe 
grantor  of  an  onrecnded  mortgase  takes  free 
from  the  Itm  of  tbe  mortgage.- Newtown  Sav. 
Bank  T.  Lawrence  (Cmib.)  1064. 


t  S.    Appointment,  quUfloatloB, 

tenvre  of  assl^ee  or  tnatea. 

Circumstances  stated  inducing  court  of  equi- 
ty to  remove  assignee  of  insolvencr,  over  whom 
special  jurisdiction  is  given  to  another  court- 
Havens  V.  Sibbald  (N.  J.  Ch.)  371. 

Trustee  for  creditors  hdd  properly  removed, 
under  Act  May  1,  186a— Bryson  v.  Wood  (Pal) 
473. 

f  3.    AdmlBlstratloB  of  ssslcnecl  eatato. 

'itxe  power  or  an  assignee  to  resint  a  claim  un- 
der a  lost  and  unrecorded  mortgage  is  the  same 
whether  the  asdgnment  Is  vunntary  or  invol- 
nntary.— Newtown  Sav.  Bank  v.  Lawrence 
(Conn.)  1054. 

{  4.   Aeeoutlu,  aottUasomt,  wad  dia- 
obarce  of  aaalcmoe. 

Judgment  surcharging  assignee  with  money 
paid  on  a  judgment  coUnsively  confessed  by  as- 
signor to  assignee's  knowledge  hdd  proper.— 
In  re  Bailey  (Pa.)  747;  Appeal  of  Shaw,  Id. 

ASSOCIATIONS. 

See  **Benefidal  Assodattona**;  "BaUdlng  ud 
Loan  Associations." 

Tbe  rule  of  court  that  in  actions  against  part- 
ners the  partnership  shall  be  taken  to  be  admit- 
ted, onless  an  affidavit  denying  the  same  !■ 
filed,  applies  where  d^ndants  axe  aned  aa 
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tzidfof  M  land  anodadon.— Cronkrlte  t.  Trez- 
ler  (F%.)  22. 

Snspended  member  of  lodge  of  Hark  Hatter 
Masons  Md  laeligible,  as  nominee  of  his  Rojal 
Arch  chapter,  for  election  as  Its  representauve 
to  offlce  of  manager  of  Maaonie  Home  of  Penn- 
olranla.  —  Commonwealth  t.  O'Dmn^  (Pa.) 


ASSUMPSIT,  ACTION  OF. 

In  assumpsit  on  a  protested  check  siren  as 

Ciyment  of  the  consideration  of  a  q>edal^.  the 
tter  is  admissible  to  show  the  consideratkm  of 
tbm  check.— Hiomaa  T.  Orlse  (DeL  Super.)  888. 

Where  a  declaration  contained  the  common 
connts,  and  the  bill  of  particulars  disclosed  a 
special  contract,  whfch  the  proof  showed  plain- 
tiff had  full?  performed,  the  declaration  was 
sufficient.—SoHthern  Building  ft  Loan  Ass'n  r. 
Price  (Md.)  53. 


ASSUMPTION. 

Of  risk  bj  emplor^  see  "Master  and  Serrant," 


ASYLUMS. 

OommittlDK  certain  dilldren  to  the  state 
home,  not  directing  them  to  be  dellrered,  held 
nnobjecUonable;  the  direction  being  contained 
In  another  paper.— Wtaeelw  v.  Coort  of  Probate 
of  Weaterlj  &  I.)  574 

AHACHMENT. 

See,  also.  "Execution";  "Garnishment.** 
Effect  of  insolvency  on,  see  "InsolTency,*'  I  1. 

I  1.    K&tue  amd  cranada. 

Under  Pub.  Gen.  Laws  1888,  art  51,  p.  888, 
i  12,  where  two  of  three  partners  sued  on  an 
alleged  Joint  debt  get  Judgment  on  plea  of  nil 
debet,  attachment  of  firm  property  cannot  be 
sustained  to  satisfy  a  Judgment  against  the 
tbird.-Bord      Wolff  (Md.)  897. 

I  8.    Pvopwr^  svbjoet  to  attaehmeat. 

Contingent  estate  in  remainder  Md  not  sub- 
ject to  attachment,  under  Gen.  St.  1888,  1  898. 
—Smith  T.  Gilbert  (Conn.)  284. 

The  rights  of  a  creditor  to  property  attached 
must  be  determined  by  the  state  of  the  title 
thereto  at  the  time  the  attadiment  was  made. 
— Bichardaon  t.  Bailer  ^.  H.)  283. 

Interest  of  parchaaer  of  personalty  on  which 
rendor  retains  a  lien  Md  attacbaUe^Fife  t. 
Pord  (N.  H.)  1061. 

i  8.   Ii«T7(  ll«Bt  and  easto^  maA  dls- 
PMltlam  •(  v^wpwtw. 

Property  of  testator,  attached  tat  a  suit 
against  an  Individual,  who  was  named  as  ex- 
ecutor in  the  will,  but  before  be  bad  qualified, 
cannot  be  treated  as  attached  as  of  the  date 
when  the  executor's  bond  was  filed,  where  It 
was  after  the  officer's  right  to  act  had  termi- 
nated.—EUchardson  ▼.  Bailey  (N.  H.)  268. 

I  4.   QvasUnct  Taaatiwg,  dlasdvttm*  ov 
abaadanmaBt. 

An  attaching  officer  held  not  entitled  to  recov- 
er from  receiptor  for  misdelivery,  where  the 
officer  waa  not  liable  to  the  attacnment  credlt- 
or  or  debtor.— Bichardaon  t.  Bail^  (K.  H.) 
268. 

I  S.   Olalma  by  tUvd  panoaa. 

Where  conditional  vendor  of  chattels  ftilled 
to  furnish  officer  attaching  property  against  pur- 
chaser account  of  amount  due,  as  provided  by 
Pnb.  St  c  220,  H  17.  18.  the  property  is  dlschar- 

El  from  Hie  vendor's  linL— FiXa  t.  Ford  (N. 
)  1001. 


ATTORNEY  AND  CLIENT. 

Allowance  oi  dalm  for  services  to  estate,  see 
"Execntors  and  Administrators,"  {  4. 

I  1.  Saspaaaloa  aad  dlabaxwat.  ^ 

lAwyer  who  emph^ed  runners  to  hnrt  np 
cases,  agredng  to  advance  costs  snd  divide  net 
smomt  recovered,  and  then  charged  fletitioas 
expenses  snd  misrepreseiited  amount  recoTcrcd. 
la  properly  disbarred.— In  re  Mairea  (P».)  888. 

I  S.   Gompaaaattoa  aad  Itaa  of  attav- 
aar. 

Fnnda  collected  for  a  client  may  be  retained 
by  the  attorney  to  satls^  his  reasonable  char- 

fes  for  bis  aerrlces. — Sparfca  v.  McDonald  (N. 
.  Ch.)  S68. 

An  attorney  who  holds  money  coll^ed,  with 
the  right  to  retain  a  part  for  his  services,  the 
amount  being  dependent  on  the  ownership  of 
the  money,  mm  to  have  the  right  to  sne  In  equi- 
ty to  eatablish  title  to  the  money  in  his  client 
—Sparks  t.  McDonald  (N.  J.  Cb.)  868. 

BAGGAGE. 

Bights  of  paasengeta  to  carry,  aee  "(Curlers,'' 
1 1" 

BAIL 

I  1.   Xa  wrlaitaal  pvoaaeatlaaa. 

Where  a  recognisance  was  for  appearance  at 
a  future- term,  and  it  was  not  respited  on  s 
continuance  at  snch  term,  there  can  be  no  fo^ 
feitnre  for  failure  to  appear  at  term  to  wbidi 
case  was  contlnned.— State  T.  .  Boop  (DtL 
Gen.  Sam.)  19a 

BAILMENT. 

See  ^'Pledges." 

What  constltntea,  aee  "Salea,"  |  2. 

BANKS  AND  BANKING. 

I  1.    Baaklag  eoFporatlaas  aad  aaaoeia- 
tloaa. 

Money  ezdianged  for  check  of  bank  as  an  ac- 
commodation held  recoverable  of  assignee  of 
bank  when  remaining  In  package  in  which  it  was 
received.— Com  Exch.  Nat  Bank  t.  SoUdtors' 
Loan  &  Troat  Co.  (Pt.)  B36. 

A  transaction  between  a  decedent  eaahier  of 
a  bank  and  bis  brother,  and  tbe  former's  sub- 
sequent acts,  Md  to  couBtitnte  an  appnqtriation 
to  Ills  own  use  of  bank  fnnda  for  which  his  es- 
tate was  liable.- Plrst  Nat^  Bank  t.  Brim* 
Estate  (Vt)  586. 

1  S.   Faaetloaa  aad 

Where  a  director,  on  becoming  anrety  for  the 
cashier,  signed  a  note  as  maker,  he  was  liable 
aa  such:  notice  to  him  and  the  cashier  not  be- 
ing notice  to  the  bank.— Firat  Nat  Bank  v. 
Briggs*  Assignees  (Vt.)  580l 

I  a.    Katioaal  baaka. 

Under  25  U.  B.  Stat.  488.  a  naHona!  bank  ii 
a  citizen  of  a  state  for  the  parpose  of  a  salt 
to  enjoin  It  from  prosecuting  an  action  in  aa- 
other  state.— Basen  r.  LyndonvUIe  Nat.  Bsok 
(Vt)  1048. 

BASTARDS. 

I  1.    Prooeadiaca  nadev  bastardy  laws. 

Where  a  letter  written  to  the  mother  of  de- 
fendant stated  that  defendant  was  the  father 
of  the  child,  and  suggested  that  she  see  a  thtni 
person,  evidence  of  stntements  of  the  third  pe^ 
son,  made  to  detendant*a  mother,  Md  inadmuii- 
ble.-WilkiDB  T.  Metcalf  (Vt)  1065. 

A  letter  written  to  the  mother  of  defendant 
Md  inadmissible  to  show  a  statement  thereis. 
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made  bj  complahiBiit,  respecting  her  child's  pa- 
ternlty.-WilfiinB  T.  Metcalf  (Vt)  1035. 

Evidence  that  defendant  bad  protested  to  bis 
father  against  the  hlrinx  of  complainant  as  a 
serrant,  some  ten  months  before  the  act  was 
committed.  JtOd  Inadmissible.— WllUns  t.  Met- 
calf (Vt)  1035. 

Bridenee  of  defendant  that  he  told  two  per- 
•ons  of  Bering  complainant  and  M.  In  the  act  of 
intereonrse.  soon  after  Its  occnrrence,  kdd  ad- 
missible.—WUkins  T.  Metcalf  (Vt.)  1035. 

Bvidence  of  a  tiilrd  person  at  to  aarlngs  of 
defendant  to  bim  keid  inadmissible.— Wilklns  t. 
Metcalf  (Vt.)  1085. 

Bridenee  of  the  father  of  defendant,  as  to 
what  defendant  told  him  that  complainant  had 
told  defendant  about  an  occurrence,  hdd  Inad- 
missible.—Wlllcins  V.  Metcalf  (Vt.)  1035. 

Eridence  that  complainant  opened  the  cellar 
door  on  an  occasion,  and  assisted  joung  men 
to  obtain  cider,  held  admissible,  to  show  relations 
with  other  men.— Wilhins  t.  Metcalf  (Vt.)  1036. 

Where  it  was  shown  that  the  mother  of  de- 
fendant received  a  letter  referring  to  her  son's 
relations  with  complainant,  eridence  to  ahow 
what  action  the  mother  took  1*  admlsdble.— 
WUUna  T.  Metcalf  (Vt.)  1085. 

BENEFICIAL  ASSOCIATIONS. 

Bee,  also,  "Assodatlons.** 
Bnildlng  or  loan  associations, 
Loan  Assoclationa." 


"Bidldfaig  and 


A  BocietT  is  not  liable  where  its  prealdent  nn- 
lawfnlly  directed  a  subordinate  branch  to  expel 
B  member,  which  was  beyond  the  scope  of  his 
Kcthorit7,  and  the  branch  society  was  under  no 
obligation  to  obey  the  direction.— Grand  Foun- 
tain, United  Order  of  True  Reformer!*  of  Bich- 
mond,  Va^  t.  Murray  (Md.)  890. 


BEQUESTS. 


See  "WXk." 


BEST  AND  SECONDARY  EVIDENCE. 

In  dvfl  aetinu^  lee  **IMdenee."  |  & 

BETTING. 

See  '^Gaming.'* 

BILL  OF  DISCOVERY. 

See  "DiscoTeiy,"  |  1. 

BILL  OF  EXCHANGE. 

See  "Bins  and  Notes." 

BILLS  AND  NOTES. 

AdmiaalbiUtr  of  evidence  to  Tary  tenne  of  note, 

see  '-ETidence,"  {  7. 
Prgpcrg^  anhj|0t^  to  mortgage,  aee  "Obattrf 

I  1.    Goaatrnotlfin  and  opevattom. 

On  a  note  payable  one  month  after  the  death 
of  the  maker,  "with  interest  from  date,"  Inter- 
est is  to  be  computed  from  the  date  of  the  note. 
—Carpenter  t.  Dickson  (N.  J.  Sup.)  21. 

Constniction  of  a  note  Md  for  the  court— 
Carpenter  t.  Dickson  (N.  J.  Sop.)  21. 

A  payment  for  extension  of  note,  where  no 
diange  was  otherwise  made  in  it.  Md  not  to 
affect  the  sitna  of  the  original  contract— 
Smith  T.  Anderson  (Vt)  441. 


Where  parties  to  note  lived  in  different 
states,  ana  did  not  contract  with  reference  to 
the  law  in  either,  the  law  of  the  place  i|i 
which  the  contract  was  made  would  control.— 
Smith  T.  Anderson  (Vt)  441. 

Note  siTen  for  loan  contracted  few  In  Rhode 
Island  Md  a  Vermont  contractt  where  the 
amount  of  the  loan  was  paid  In  sndt  states 
Smith  T.  Anderson  (Vt)  441. 

I  8.    BIslits  ajul  llabllltles  om  Indorea- 
meat  or  traasf  e». 

.  It  ia  no  defense  to  an  action  by  assignee  with- 
out recourse  of  a  negotiable  note  that  paye^ 
havinc  after  aadgnment  exehanged  certain  c<^ 
laterals  with  the  maker  for  other  collatwali, 
waa  nnaUe  to  return  the  latter^p-Haakell 
Africa  (N.  H.)  78. 

I  8.  PveaeBtmemt»  imwumd,  matiee,  wad 

grotest. 
in  a  foreign  certificate  of  protest  are 
not  eridence  of  nonce  of  dishonor  of  notee, 
and  are  Insnffldent  to  eatablisb  a  liability  of  an 
estate  on  the  decedent's  Indorsement Vint 
Nat  Bank  r.  Brigga'  Batete  (Vt)  688. 

I  4.    Paymeat  aad  dlaeliane. 

Where  the  payee  gave  the  debt  to  her  son, 
and  directed  the  payor  to  execute  a  new  note 
to  him,  the  old  note  being  surrendered  to  the 
payor,  the  gift  waa  complete,  and  operated  aa 
a  payment  of  the  wltfnal  notfc— Ptehsenfeld  t. 
Crockett  (Md.)  80. 

1  5.  Aetioaa. 

In  an  action  on  a  note,  where  the  defense 
was  that  it  was  delivered  on  a  certain  condi- 
tion, evidence  in  rebuttal,  tending  to  show  that 
the  note  was  not  so  delivered,  Md  admissiblak 
— Tmmbnlt  r.  O'Hara  (Conn.)  646. 

Eridence  as  to  whether  anything  waa  dna 
on  note  hdd  suffldent  to  go  to  Jury.— McCarty 
r.  Scanlon  (Pa.)  345. 

Requested  instmctlon  aa  to  burden  of  proof 
of  payment.  In  action  on  note,  heid  properiy 
momfied.— McCarty  r.  Scanton  (Pa.)  3W. 

Where  a  maker  aned  on  a  note  pleada  pay- 
ment and  claima  riicht  to  open  and  oloae,  he  aa- 
sumes  the  burden  thronghont  the  trial.— Owea 
T.  Brown  (Vt)  10S6;  Brown  T.  Owen,  Id. 

BOARD  OF  HEALTH. 

See  ''Health." 

Berlew  of  proceedings  hy  certiorari,  see  ''Oertlih 

rarl,"  {  1. 

BONA  FIDE  PURCHASERS. 

Of  goods,  see  "Sales."  S  5. 
Of  laud,  see  "Vendor  and  Pnrdiaser/'  {  4. 
Qf  property  fraudulently  conreyed,  see  "S^nd- 
ulent  Conreyanoes,"  (  2l 

BONDS. 

On  appeal,  see  "A^^al  and  "EirroT^  {  4. 
Lia^i^^on ^^oardian's  bond,  see  "Guardian  and 

Sureties'  on  bonds,  see  'Trindpal  and  Surety." 
Bonds  in  legal  proeeedbyia. 

See  "Recognisances." 

S  1.  Aetloas. 

Declaration  on  bond  in  suit  by  assigaee, 
which  does  not  arer  a  legal  aadgnmeat  Ms 
demurrable.  —  Lindsay  t.  Melnemey  (N.  j. 
Sup.)  701. 


BOUNDARIES. 


1 1. 


Brldeaee,  aaeavtalBmamt,  aad 
taUlaluaMKt. 
A  deed  conatmed  aa  to  boundarlM.— Medaza 
T.  Du  Boia  (Pa.)  322. 
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Benndane*  of  <nnrer  determioed  hj  re- 
tara  and  patent,  rather  than  br  linei  nd  corn- 
en.— Mineral  B.  A  Hin.  Co.  t.  Auten  (Pa.) 

nsrr. 

Ancient  draft  Of  sarvejr  hdd  admissible  on 
question  of  boundary.— Mineral  B.  ft  Hln.  Co. 
T.  Anten  (Pa.)  827. 

Error  in  distance  will  not  be  corrected  bjr 
adding  to  another  line  of  siirTey. — Mineral  B. 
ft  Mln.  Co.  T.  Auten  (Pa.)  327. 

BREACH. 

Of  cMitracts.  see  "Gontracti,"  K  4,  B. 
Of  warranty,  see  "Insnnocet**  |  & 

BRIDGES. 

OontraetB  rriatbg  to  tmildins.  see  **Oontraets," 

I  1.   Eatablislimeiit,   comatmotloMt  aad 
maiutenanoe. 

A  town  hdd  not  to  bare  waived  ita  rixht  to 
enforce  an  agreement  to  contrlbnte  towards  the 
erection  of  a  bridge.— Town  of  Orand  Isle  t. 
Kinney  (Vt.)  ISO. 

Act  18S8.  making  an  appropriation  towards 
a  turidge,  provided  a  like  amonnt  was  raised  by 
a  certain  town  aided  by  indlTidttala,  did  not 
make  it  the  daty  of  the  town  to  eonstract  the 
bridge  unaided.— Town  of  Grand  Iile  v.  Kinney 
(Vt.ri30. 

A  pari?  hfid  not  entitled  to  collaterally  assail 
the  regularity  of  the  organization  of  a  corpo- 
ration or  of  a  transfer  of  its  franchise.— Town 
of  Orand  ble  t.  Kinney  (Vt)  130. 

Milldam  owner  cannot  recover  tar  delay  and 
inconvenience  from  aliowing  stream  to  flow  with- 
<>Bt  obstmction  while  repairs  on  bridge  are  being 
made.— Town  of  East  Mon^lier  v.  Wheelock 
(Vt.)  432. 

A  town  may  compel  a  milldam  owner  to  let 
the  water  In  the  stream  flow  to  enable  It  to 
repair  bridge  over  the  stream.— Town  of  Bast 
Uontpellec  T.  Wheeloek  (Vt.)  482. 

I  S.    BeB«l»tlom  maA  mm  for  tMvsl. 

It  is  not  negliirence  per  se  for  a  trareler  on 
a  bridge  to  lift  his  eyes  from  his  path. — Mahn- 
ken  T.  Board  of  Chosen  Freeholders  of  Mon- 
month  County  (X.  J.  Err.  ft  App.)  921. 

Travelers  on  a  bridge  may  presume  that  It  is 
clear  of  unguarded  dangers.- Mabnken  t. 
Board  of  Chosen  Freeholders  of  Monmottth 
Coanty  (N.  J.  Err.  ft  App.)  921. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Ei^ 

BROKERS. 

f  I.   Blchts,  powwa,  mmd  llaUlltlM  mm 
to  tAird.  persons. 

Where  a  broker,  acting  as  agent  in  loaning 
money,  guaranties  all  loans  as  a  consideration 
of  the  employment,  an  exaction  from  a  bor- 
rov\-t>r  of  a  sum  for  guarantying  the  repayment 
of  the  loan  U  without  consideration.— Uughson 
T.  Newark  Mortgage  Ixwn  Co.  (N.  J.  Ch.)  492. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

On  the  appointment  of  receivers  for  an  aseo- 
ciatiou,  the  amonnt  of  the  withdrawal  value  of 
stock  of  one  who  had  previously  given  notice  of 
withdrawal  became  a  payable  demand,  on 
which  suit  might  be  bronclit.— Southenr  Build- 
ing ft  Loan  Ass'n  v.  Price  (Md.)  53. 

Where  each  shareholdor  in  entitled  to  one 
vote  for  officers,  every  voter  must  be  the  hold- 


er at  least  of  one  shnre.- In  re  ProvldeBt  Bidit 
ing  ft  lioan  Ass'n  (N.  J.  Sap.)  9B2. 

BURDEN  OF  PROOF. 

In  actfoDs  on  MDa  Of  notCL  see  "mis  and 
Notes."  I  Bw 

To  show  ezlstenee  of  rignatnre.  sn  **Altenlioa 
of  Inrtroments.** 

BURGLARY. 

I  1.    Prosocatlom  mMA  puiakaomt 

On  trial  for  entering  a  house  with  intent  to 
commit  rape,  evidence  that  witness  was  toU 
immediately  after  the  entir  that  &  negro  had 
broken  into  a  house  and  tried  to  oomntlt  rape 
on  a  white  woman  hdd  harmleH. — ^Fialwr  t. 
State  (Del.  Sup.)  184. 

Burglary  In  nighttime  for  pntpooe  of  oob- 
mftting  felony  defined.— State  v.  Fisher  0cL 
O.  ft  T.)  206. 

Where  defendant  is  charged  with  tmitflazT 

with  intent  to  rape,  the  intent  most  be  proved. 
—State  T.  Fisher  (Del.  O.  ft  T.)  208. 

A  former  conviction  for  larceny  and  a  suspi- 
cious loitering  about  a  dwelling  at  night  are  not 
evidence  of  a  felonious  intent  In  a  proaecution 
for  unlawfully  having  burglar's  tools  inpoeses 
slon.— Leonard  t.  State  (N.  J.  SivO  B61. 

CANCELLATION  OF  INSTRUMENTS. 

Evidence  hdd  Insuflldent  to  sustain  a  bzD 
for  the  cancellation  of  a  release  of  a  mort- 
gage for  fraud.— Shaffer  t.  Cowden  (Hd.)  78S. 

Where  bill  to  cancel  mortgage  is  uncertali 
and  vague,  and  the  apparent  purpose  of  making 
the  mortgage  was  to  defraud  creditors,  a  de- 
murrer to  tbe  bill  will  be  snttalned.— Brawn  t. 
Carpenter  (N.  J.  Ch.)  6G2. 

CAPIAS. 

Writ  of,  see  •'Arrest.'*  1 1. 

CARRIERS. 

i  1.    Oarriac*  ot  paneacnrs. 

Counts  In  a  declaration  in  case  charging  an 
injury  to  a  passenger  from  the  negligent  opera- 
tion of  a  car  hdd  anfflcfently  certain.— King  r. 
Wilmington  ft  N.  G.  Electric  By.  Oo.  (Del 
Super.)  976. 

A  declaration  on  the  case  merely  alleging 
the  negligence  of  defendant,  witbont  giving 
particulars  thereof,  even  in  the  case  of  a  pas- 
senger injured  by  the  alleged  carelessBess  of  a 
carrier,  Md  too  indefinite. — King  t.  Wilming- 
ton ft  M,  C.  raectrie  By.  Co.  (Dd.  Snper.)  flra. 

In  an  action  for  expelling  a  passenf^r,  it  is 
error  to  submit  to  the  jury  the  question  as  ts 
what  misconduct  of  the  passenger  would  iu9- 
tify  the  expulsion.— Baltimore,  O.  ft  A.  By.  Co. 
V.  Kirby  (Md.)  777. 

Passenger  refused  admission  to  cars  because 
he  has  with  him  a  small  package  of  merchan- 
dise can  show  regulation  allowing  him  so  to 
Ao,  on  suit  for  refusal  of  admission. — Banyan 
T.  Central  B.  Co,  of  New  Jersey  (N.  J.  Err.  & 
App.)  867. 

Common-law  right  of  pasaengtt  as  to  per 
sonal  baggage  determined.— Runyan  v.  Coitral 
B.  Co.  of  New  Jersey  (N.  J.  Brr.  ft  App.)  367. 

Reference  on  ticket  as  to  baggage  hdd  no- 
tice of  limit  of  accommodation  aJid  responsibil- 
ity, not  restricting  the  common-law  right  at 
passenger  to  carry  pcrsoual  tw|Kage  with  ham, 
—Runyan  v.  Ontral  R.  Oo.  of  Mew  Janej  (R 
J.  Urr.  ft  ApLt.)  307. 
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A  carrier  cannot  resume  Its  liKhts  under 
the  law  as  to  the  carriage  of  small  padESges 
in  Its  cars  bj  passenger  without  reasonable 
notice  of  its  rescission  of  former  regolatiims 
In  relation  to  the  aame.— Rnnjan  t.  Central 
B.  Oo.  of  New  Jersey  (N.  X  JBrr.  &  App.)  367. 

Carrier  is  liable  In  that  capacitr  for  injn- 
ries  to  passenger  resolting  from  assault  07 
emploTfi,  althonsh  he  was  not  acting  within 
■cope  9t  his  unnloTment.— HaT€fr  t.  Cwtial  B. 
Oo.  (N.  J.  Brr.  &  App.)  010. 

Question  of  negligence  of  street-car  conductor 
and  contrlbntsrr  negligence  of  passenger  Add 
for  the  Jnrjr.— Kelly  t.  Consolidated  Traction 
Co.  (N.  J.  Sap.)  686. 

Questions  of  negligence  and  contributory  neg- 
ligence where  boy  was  Injured  on  platform  of 
street  car  Md  a  queetion  for  the  Jury. — Moran 
T,  Vemailles  Tractloo  Oo.  (Pa.)  662. 

Street-railway  company  Md  UaUe  to  a  pas- 
senger who,  alighting  at  direction  of  motorman, 
on  a  dark  night,  catches  her  foot  and  falls.— 
Sowarii  T.  Consolidated  Traction  Oo.  ^a.)  743. 


CATTLE. 


See  "Animals." 


CERTIFICATE. 

Of  case  or  question  of  law  for  determination, 
see  "Appeal  and  Rrror,"  {  8. 

CERTIORARI. 

1  !•    Katnre  and  craands. 

The  action  of  a  municipal  board  of  health  In 
determining  a  nuisance  and  ordering  Its  abate- 
m«it  is  not  such  an  adiadlcation  as  can  be  re- 
Ttewed  on  certioxari^Hartman  Oitr  of  WU- 
mingttm  0tL  Stver.)  74. 

Act  March  13,  1890,  S  1.  being  Inrisdictlottal. 
may  be  Invoked  in  certiorari  against  the  loca- 
tion of  a  highway  so  aa  to  destroy  a  bouse,  eren 
thongh  the  owner  does  not  iwosecate  the  writ. 
—Fredericks  t.  Hoflmelster  (N.  J.  Sup.)  722. 

I  S.    PMseedlmn  and  detenalnatloa. 

In  certHwari,  only  sodi  questions  will  t>e  re- 
newed as  are  raised  by  1^11  of  exceptions.— Con- 
nins^am  t.  Dixon  (Dd.  Super.)  519. 

Certiorari  will  not  He  to  set  aside  proceed- 
ing by  incorporated  political  club  for  alleged  ir- 
regularity, until  the  remedy  within  the  organ- 
UaUon  is  exhausted.— Ldimau  r.  Hudson  Coun- 
ty Bepubllcan  Committee  (N.  J.  Sup.)  71& 

The  scope  of  Inqniry  In  certiorari  Md  limited 
to  a  mere  inspection  of  the  record  to  determine 
whether  lower  court  has  exceeded  its  powers 
or  grossb^  abased  its  discretion.— In  re  Bobb 
<Pa,)  477. 

The  record  showing  a  decree  "after  all  eTi- 
denee  adduced,"  testimoi^  that  no  sworn  evi- 
dence was  heard  heU  iDadmlsslble.— Wheeler  v. 
Court  ol  Probate  of  Westerly  (R.  I.)  S74. 


CHANCERY. 


See  **Eqnity.' 


CHANGE  OF  VENUE. 

Of  cItU  actions,  see  "Venue,"  |  8. 

CHARITIES. 

f  1.   Cnatlom,  sxIsteBoe,  smd  nlldlty. 

A  bequest  for  the  erection  and  maintenanL-e 
of  a  charch  for  the  use  of  the  Bvangelical 
TjUtheran  Church  is  not  void  for  uacertauity. — 
Appeal  of  Mack  (Conn.)  242. 


The  maintenance  of  religious  services  in  ac- 
cordance with  the  views  of  any  denomlnatiimi 
of  ChristianB  is  a  public  charity,  within  the 
statute  of  charitable  uses.— Appral  of  M«A 
(Cpnn.)  242. 

CHATTEL  MORTGAGES. 

See,  also,  "Pledges." 

I  1,   Oonstntetiim  and  operatioM. 

Facts  Md  not  to  show  equitieB  preventing  a 
senior  mortgage  fro|n  including  atter-trom  prog- 
eny of  mortgaged  animals.— Cumberland  Bank 
V.  Baker  (N.  /.  Oh.)  704. 

In  the  absence  of  special  equities,  the  progeny 
of  mortgaged  animals  follow  the  mortgage  al- 
though not  expressly  so  stipulated  therein.— 
Gumberiand  Bank  t.  Baker  QX.  I,  Oh.)  704. 

A  i^otiafele  note  keld  not  mortgsgeabl& 
unde^  V.  S.  1  2251.  providing  that  all  penonal 
property  shall  be  subject  to  mortgage.— Wood- 
ward V.  Laporte  (Vt.)  443. 

I  S.    Bigltts  and  UablUttes  of  vavtlss. 

Second  mortgagee,  whose  debt  is  past  due, 
may  sell  the  interest  of  the  mortgagor,  and  the 
purchaser  will  stand  In  place  of  the  mortgagor, 
and  hold  title  subject  to  prior  mortgage.— Fin- 
kel  T.  LepUn  (N.  1  Snp.)  718. 

t  3.  ForeoloBwe. 

First  mortgagee,  until  debt  Is  dne.  eauiot 
take  from  mortgagor  possession  of  mortgaged 
chattels,  where  no  attempt  to  remove  twa 
from  county  is  made.— Finlcel  v.  Lepkln  Oi.  J, 
Snp.)  718. 

CHILD. 

See  "Infants";  "Patent  and  ChOd." 

CITIES. 

See  Unkldpal  Oofporatlom.*' 

CITIZENS. 

E|nal  j}roteetlon       laws,  see  "Ooastltntls— I 

CLAIMS. 

A|ahast  estate  of  insolTent.  see  **InsdTai9,** 

CLERKS  OF  COURTS. 

"Absence,"  aa  used  in  Act  April  21,  1876 
(Qen.  St.  p.  841).  providing  that  a  deputy  clerk 
io  the  clerk's  absence  shall  have  his  powers 
and  perform  his  duties,  moans  nonpresence  In 
the  courts.- Manners  v.  tlibsam  (N.  J*.  Sup.) 
676. 

Under  Act  April  21,  1876  (Gen.  St  p.  841). 
conferring  the  powers  and  dnties  of  the  aerk  on 
hia  deputy  in  nis  absence,  the  deputy  in  su<^ 
cases  can  take  the  verdict  of  a  jury.— Mannm 
V.  Rlbaam  (N.  J.  Sup.)  076. 

CLOUD  ON  TITLE. 

See  "Quieting  Titie." 

CODICIL 

To  wiU,  see  "Wills." 

COLLATERAL  ATTACK. 

On  Judgment,  see  "Judgment"  |  5, 
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COLUTERAL  SECURITY. 

See  "Fledgsf.'* 

COUATERAL  UNDERTAKING. 

See  TrswIaH  Statute  of,**  1 1. 


COMMERCE. 


See  "Carriert.'* 

COMMISSION. 

Inqnliltion  of  lonaey,  see  "iDBane  PereonB.** 

COMMON  CARRIERS. 

See  "Carrien." 

COMMON  COUNTS. 

See  "Annmprit,  Action  ot" 

COMPENSATION. 

War  Berricea,  see  "Master  and  Servant,"  I  2. 
Of  attorney,  aee  "AttOTney  and  Client/'  |  2. 
Of  expCQtor  or  administrator,  aee  "Sxecntoi* 

and  Adminiatratora,"  1 8. 
Of  dieriff  M  conataUe,  Ke  "SherUEi  and  Oooata- 

Mee,**  II. 

COMPETENCY. 

Of  experts  aa  witneaaea,  aee  "Bridenee,**  f  & 

Of  juror,  aee  "Jory,"  i  2. 

Of  witnesBCH  in  general,  aee  "Witnegaea,"  |  1. 

COMPOSITIONS  WITH  CREDITORS. 

Oreditors  who  agree  with  defendant  and  with 
hia  other  creditors  to  accept  60  per  cent  are 
bound  thereby,  notwithstanding  prior  payment 
in  full  of  certain  claims  witbont  the  Icnowledge 
of  all  of  the  ereditraa.— Gage  t.  De  Goarcy 
H.)  18S. 

An  agreement  among  the  credltora  and  with 
the  debtor  to  accept  hia  notes,  which  he  rep- 
lesented  he  would  be  able  to  pay,  for  a  cwtam 
per  cent  of  Hie  amount  of  their  claims,  in  set- 
tlement It  a  suffldent  consideration  for  their 
promiae  to  take  the  percentage.— Bartlett  v. 
Woodworth-Mtaon  Co.  (N.  nJmL 

Where  creditors  accept  notes  of  the  debtor 
for  a  certain  per  cent,  of  their  claims,  in  set- 
tlement which  notes  the  debtor  represents  be 
will  be  able  to  pay,  they  cannot  recover  on  the 
original  debt  on  a  failure  to  pay  the  notes,  in 
the  absence  of  fraud  of  the  debtor  in  making 
the  repreaentRtlon.  —  Bartlett  T.  Woodwortb- 
MaMB  Co.  (N.  H.)  264. 

COMPOUNDING  FELONY. 

Blegmllty  of  contrtct  tor,  see  "Ctmtraets,**  1 1. 

COMPROMISE  AND  SETTLEMENT. 

Bee  *'GompoiitioBi  with  OredHott." 

COMPUTATION. 

Of  period  of  limitatloD,  aee  **Uinitatlon  at  Ac- 
tloiia."|2. 

CONDEMNATION. 

PiMeedingB,  aee  "Eminent  Domain," 


CONDITIONAL  SALES. 

See  "8alc%"  f  8. 

CONSIDERATION. 

Of  contract  aee  "Contracts."  1 1. 
SofDcieiiGT  of,  to  eonpott  sabniarion  to  arlilti*- 
tfoB,  set  "Arbltnitioii  and  Awud,**  1 1. 

CONSTABLES. 

See  "Sherilh  and  Constabtes." 

CONSTITUTIONAL  LAW. 

ProvMon*Ttiat*ngU>  parttenlornltfaete 
Special  or  local  laws,  aee  **8tatutBe,"  |  1. 

I  1.   EstabUskmemt  aaA  ™*^™*  of 
cM»astltatlaBa. 

Form  of  notice  of  proposed  amendnient  to 
constitution  held  sufficient— In  re  Constltotlou] 
Amendment  (R.  I.)  S6Q. 

I  8.    Polieo  power  la  coaerml. 

An  ordinance  reqnlring  owners  to  remoTe 
snow  from  sidewalk  hdd  not  a  reaaon&ble  enr- 
ciae  of  the  poUoe  power.— State  t.  Jmckmsa 

(N.  H.)  847. 

S  8.    PersouLolTUfUd  poUtlMl  rlckts. 

Restrsining  Inoiriduals  from  acting  as  agents 
of  foreign  insuraace  companies  does  not  abridge 
any  personal  right  guarantied  by  the  state  or 
federal  constitution.- HIckmaB  t.  State  (N.  J. 
Sup.)  942. 

t  4.    Vootod  rlghta. 

18  Laws,  c.  82,  providing  that  judgmente  tt 
justices  shiall  not  be  revereed  or  aroided  for 
failure  of  tbe  judgmeut  record  to  show  the  rcs> 
idence  of  the  paruas,  held  not  to  impair  Tested 
rights  under  a  jodgment  pending  review  on  its 
passage.— Cunningham  t.  Dixon  (IM.  Stmer.) 
619. 

(  S.   Obllcmtlom  of  osateMts. 

Baltimore  Ordinance  Aug.  23,  1896,  nfokfaig 
licenaea  of  market  stalls,  ketd  Talid.— Pfeifcr- 
Ung  T.  Qty  of  Baltimore  778, 

I  6.   Botrospootlve  mmM.  «k  post  Csoto 
laws. 

Act  April  27,  1866.  relating  to  limitation  of 
actions  for  ground  rent  held  constitutional,  not 
baTiug  gone  lute  effect  for  tiiree  rears  after 
^ssage  of  the  set— Clay  t.  Iseiidncer  (Pa.) 

I  T.   Prlvllecea  or  iKHaaltles,  aad  alaaB 
leslalatioa. 

Under  a  contract  by  the  state  for  the  in- 
atnictlon  of  pupila  in  a  private  institution,  tbe 
■election  of  those  eligible  for  admia^on  nnder 
the  rulea  of  tbe  institution  does  not  violate  the 
fourteenth  amendment  as  against  those  not  eli- 
gible.— State  V.  Maryland  Inat  for  Promotioi 
of  Mechanic  Arte  (Md.)  126. 

fi  8.    Eqaal  proteotlea  of  laws. 

Refusal  of  a  private  school  to  admit  colored 
pupils  does  not  violate  tbe  foarteenth  anrnid- 
ment— State  v.  Maryland  Inst  for  Promotion 
of  Mechanic  Arte  <Md.)  126. 

An  ordinance  reanlring  owners  to  remove 
snow  from  aidewalk  hda  unconatitntional.  ai 
denying  equal  protection  of  the  laws. — State  v. 
Jackman  (N.  H.)  347. 

I  A.   Dae  pvooeaa  sf  law. 

Ad  Mdiuance  requiring  ownera  to  remorr 
anow  from  sidewalk  heU  unconstitotional.  a 
taking  private  pn^erty  for  public  use  witboat 
^rt  oompensatloo^— State  t.  Jackmaa  (N. 
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V.  S.  tS  4512,  4524-4526,  anOiorlibig  a  Uqnor 
□uisaoce  to  be  abated  hy  injonctloii,  a  vlolatloii 
of  which  la  pcnisbable  dt  fine  or  Imprisonment, 
is  not  repognant  to  Declaration  of  Rights,  art 
10,  gnaran^ng  a  Iiut  trial  In  criminal  proae- 
cntiona.---State  r.  Morphy  (Vt)  1037. 

CONTEMPT. 

A  hnsband  who,  after  a  iretitlon  bj  his  wife 
for  the  coBtodr  of  minor  children,  left  the 
state,  taking  them  with  him,  cannot,  on  the 
i^und  that  he  is  in  contempt  of  conrt,  he  de- 
prived of  his  right  to  participate  in  the  hear- 
ing by  coansel.— Ward  r.  Ward  (Vt.)  486. 

One  guilty  of  a  contempt  committed  ont  of 
court  cannot  be  adjndged  goUty  thereof  with- 
out a  hearing.— Ward  r.  Ward  CVt.)  486. 

CONTEST. 

Of  will,  see  **Wlllfl,"  {  8. 

CONTINGENT  REMAINDERS. 

Creation,  see  "Wills,"  {  4. 

CONTRACTS. 

See,  alsot  "Pnyvaent,'* 

Agremients   wUhin   statute   of   frauds,  aee 

"Frauds,  SUtute  of,"  2. 
Alteratitm,  see  "Alteration  of  Instromenta." 
TiwpaiHng  oUigatioa,  Ke  "Gmatitattonal  Law," 

8  5- 

Operation  and  effect  of  gaming  laws,  see  "Gam- 
ing," I  1. 

 of  oBury  laws,  see  "Usury,"  1 1. 

Parol  M  extrinaic  evidence,  see  *'STideaec^"  I  7. 
Spedflc  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  lemedlea  of  creditors, 

see  "Snbrt^ation." 

ContraetB  nfpartUmlar  doaiet  qfpiaHea, 
See  "lofantfl,"  §  1;  "Insane  Persons,"  |  2; 
"Mnnicipal  COTporations,"  8  6;  "Towns,"  8  2. 

Contraett  relalAna  to  pa/rUeukur  wub^eda. 

See  "Intoxicating  Liquors,"  |  2;  "Waters  and 
Water  Courses,"  I  4. 

ParticiUar  oIomm  of  exprets  contraett. 

See  "Bills  and  Notes";  "Indemni^";  "Insur- 
ance"; "Master  and  Servant";  "ftincipal  and 
Agent  :  "Principal  and  Surety";  '*Sales"; 
"Vendor  and  Purchaser." 

ParttcnUar  cUutea  iif  implied  confni«Cf. 
See  "Money  BeeeiTed." 

5  I.   Beqnlaites  and  valldltr. 

A  promiite  to  pay.  obtained  by  threatening  to 
sue  on  a  debt  contracted  during  infancy,  is 
not  under  duress.— Bestor  t.  Hickey  (Conn.) 

Evidence  held  insnfficlent  to  show  that  a  con- 
tract was  void  as  extortionate. — Franklin  TVnst 
Co.  V.  Rutherford,  B.  S.  As  0.  Electric  Co.  (X 
J.  Ch.)  488. 

Where  party  is  Induced  by  false  representa- 
tions to  sign  contract  without  reading,  and 
without  knowledge  of  its  contents,  the  contract 
Is  void.— Alexander  t.  Brogtey  (N.  J.  Sup.)  691. 

A  contract  componnding  the  oflFense  of  remoT- 
iuff  goods  of  debtor  to  another  county  to  pre- 
vent levy  thereon  Aefd  not  Illegal.- Brown  y. 
McCreight  (Pa.)  45. 

Rvldence  hdd  insnffldent  to  show  ratiflca* 
tion.— Nicholson  t.  Kennedy  <Pa.)  381. 

A  plaintiff  suing  seTeral  defendants  on  a 
joint  contract  must  show  that  It  was  executed 


or  ratified  by  all,  in  order  to  recover  against 
any  Me^-Nldwlson  v.  Kennedy  (Pa.)  381. 

Where  a  town,  in  reliance  on  an  individnaPs 
promise  to  contribute  towards  the  constructloil 
of  a  bridge,  bnllt  the  bridge  with  its  own  funds, 
there  was  a  sufficient  consideration  for  the 

Sromlae.— Town  of  Grand  Isle  t.  i^Inney  (Vt) 
30. 

Where  a  contract  to  contribnte  towards  the 
construction  of  a  bridge  recited  that  the  prom- 
isor was  interested  in  the  construction,  a  ^ima 
facie  valid  consideration  was  imported,— Town 
of  Grand  Isle  v.  Kinney  (Vt.)  180. 

A  party  to  a  contract  with  a  town  cannot 
avoid  performance  thereof  on  the  ground  that 
it  was  entered  Into  to  deceive  the  state  author- 
ities.- Town  of  Grand  Isle  v.  Kinney  (Vt.)  130. 

Under  Act  1888,  Md,  tiiat  an  agreement  by 
IndMduals  to  contribute  towards  the  constme- 
tion  of  a  bridge  by  a  town  was  not  againat  pub- 
lic poHcT.— Town  of  Grand  Isle  t.  Kurn^  (vt) 
180. 

8  8.    Oomstnetlom  mmA  opontloM. 

A  contract  \a  atockholders  of  a  corporation  to 
pay  a  proportionate  share  of  a  loan  to  tt  hdd 
to  create  a  several  liability.- Doman  t.  Swift 
(Del  Super.)  1106. 

Contract  constrned,  and  iMd,  that  one  member 
thereof  furnishing  the  money  for  carrying  on 
the  business  In  connection  with  the  contract 
was  entitied  to  recover  from  the  other,  as  part 
of  the  operating  expenaea,  the  amount  of  a  Joint 
Jndgment  recovered  against  him  and  the  other 
party  to  the  contract  for  a  trespass  committed 
bv  such  other  par^,  he  having  paid  the  same. — 
Woodward  v.  Uounea  (N.  U.)  72;  Holmes  T. 
Woodward.  Id. 

Contract  to  sell  bonds  and  stock  of  corpora- 
tion, the  purchaser  to  take  op  certain  prior 
bonds  of  ti>c  corporation,  and  pay  balance  in 
money,  construed.— FranUIn  Trust  Co.  v.  Ruth- 
erford, B.  8.  &  O.  Electric  Co.  (N.  J.  Ch.)  488. 

Agreement  that  a  nunnfacturing  company 
during  the  first  10  years'  occupancy  of  prem- 
ises will  be  supplied  with  water  at  a  eost 
not  exceeding  f  100  per  annum  only  allows  ac- 
tion at  the  end  of  the  10-years  occupancy  tor  any 
excess  in  cost  for  the  whole  period.— Phoenix 
SUk  Ufg.  Go.  of  Fftterson,  N.  J.,  t.  ReUly  (Pa.) 
523. 

Contract  hdd  terminable  at  pleasure  of  dther 
party.— Pay  Gaa-Fixtare  Oo.  T.  Welsbadi  Light 

Co.  (Pa.)  980. 

Under  a  contract  to  fnmlah  the  necessary 
power  to  run  a  derriclc,  It  was  for  the  Jury 
whether  there  waa  an  excessive  use  of  power 
after  the  erection  of  a  second  derrick,  so  as  t» 
entitle  the  party  to  extra  compenaatlon.- 
Trow  V.  Forsyth  (Vt)  601. 

8  3.   IKodlfloAtlom  and  mersev. 

Payments  in  advance  of  estimates  hdd  not 
ratification  of  allegedpromise  to  increase  price 
of  work.— Oaynor  v.  Wllliamsport  ft  N.  B.  B. 
Co.  (Pa.)  »7& 

Evidence  hdd  not  to  establish  parol  agreement 
modifying  contract  for  construction  of  railroad. 
—Oaynor  v.  Wllliamsport  ft  N.  B.  R.  Co.  (Pa.> 
978. 

8  4.    Perf  ormanee  or  breaelt. 

One  who  contracts  to  shoot  an  oil  well  with- 
out guaranty  against  resulting  injury  kdd  liable 
only  In  ease  of  negligence.- Davidson  v.  Humee 
Torpedo  Co.  (Pa.)  649. 

A  party  to  a  written  contract  cannot  Inval- 
idate it  by  saying  that  he  understood  it  In  a 
different  sense  from  that  which  its  plain  words 
import- Duaenberry  v.  Mutual  Ufe  Ins.  Go. 
(Pa.)  73a 

An  artist  mba  agrees  to  paint  a  fsatisfaetoiT*' 

portrait  has  no  cause  of  action  for  tiie  prloe,  oa- 

Digitized  by  Google 


1182 


41  ATLAKTIC  BEPOBTEB. 


less  the  bujer  himself  la  latlifled.  whether  or 
oot  the  portrait  is  "reasonablr  Mtbfactorr.**— 
Pennington      Howtand  (R.  I.)  881.  " 

The  mere  retention  of  portraits  painted  for  the 
Irarer,  nnder  the  drcumstnDoes,  Keld  not  coqcId- 
■ive  of  bis  satisfaction  with  them.— Pennington 
T.  Howland  (R.  I.)  891. 

I  6.   AoilftBs  for  breaelu 

In  an  action  bj  sellers  tor  a  specific  perform- 
ance of  a  contract  of  sale,  the  violation  by  one 
of  the  sellers  of  Us  agreement  not  to  engage  In 
like  business  kdd  a  defense.— WUtniBr  Cadr 
(Conn.)  550. 

Where  the  evidence  Is  conflicting  as  to  the 
existence  of  the  contract  In  dispute,  the  ques- 
tion is  for  the  inry,— Rogers  r.  Feuimore  (Del 
Super.)  886. 

Evidence  Md  to  establish  that  a  contractor 
could  have  carried  out  his  contract  to  deliver  a 
certain  quantity  of  gravel  within  a  given  time. 
—Baltimore  &  C.  Const.  Co.  of  Baltimore  Ci^ 
T.  Bush  (Md.)  1092;  Biiah  v.  Baltimwe  ft  G, 
Const.  Co.  of  Baltimore  City,  Id. 

The  evidence  of  defendants  Is  to  be  treated 
as  the  evidence  of  different  persona,  nnder  the 
rule  reoulring  more  than  one  witness  to  Im- 
peach tne  terms  of  a  written  contract.— Key- 
sttme  Axle  Co.  t.  Leyda  (Pa.)  477. 

The  evidence  necessary  to  overthrow  a  writ- 
ten agreement  mnst  be  clear  and  of  a  higher 
degree  than  as  if  the  agreement  was  oral. — 
Keystone  Axle  Co.  v.  Leyda  (Pa.)  477. 

Defendant,  sued  for  breach  of  contract  to 
deliver  stock,  who  denies  the  contract,  but  ad- 
mits a  payment  nnder  anotlitt  contract,  may 
show  such  other  contract— Bmndred  t.  Smltb- 
man  (Pa.)  648. 

An  Implied  contract  Is  a  question  of  fact,  to 
be  determined  by  the  trior  from  the  evidence* 
and  not  by  the  covrL— BllM  v.  Hoyt'a  Estate 
(Vt)  1026. 

CONTRADICTION. 

Of  witness,  see  "Witnesses,"  |  & 

CONTRIBUTION. 

Among  Insurers,  see  "Insurance."  |  18. 

CONTRIBUTORY  NEGLIGENCE. 

Of  empk^ft,  see  "Master  and  Servant,**  |  8. 

Of  passenger,  see  "Carriers,"  II. 

Of  penonlnjtired,  see  "Street  Rallioads,''  |  2. 

CONVERSION. 

jee,  b1s<s  *'Trover  and  Conversion." 

The  direction  In  a  will  to  sell  real  estate  and 
distribute  the  proceeds  kdd  ta  effect  a  conver- 
sion.—In  re  Holder  (B.  I.)  576. 

CONVEYANCES. 

In  fraud  at  creditors,  see  "I^ndalent  Convey- 
ances." 
In  trust,  see  "Trusts,"  |  1. 

Conveyance*  qf  particular  tpecfet  of  property. 
See  •'Easements,"  {  1. 
Mortgaged  property,  see  "Mortnges,"  H  6,  7. 
Water  right;  see  "Waters  and  Water  Courses," 
I  4. 

ParUtmlar  elosses  qfconvei/onocs. 

See  "Chattel  Mortgages." 

COPYRIGHTS. 

See  "Literary  Property.** 


CORPORATIONS. 

Taxation  of  corporatiMM  and  corpormta  pwipeity, 
see  "Taxatloo,"  |  2. 

AnUetitar  doascf  ^  corporatlDML 

See  "Beneficial  Assodations":  ''Bnildhig  and 
Loan  Associations";  "Insurance,"  J  2;  *^tre«t 
Hallroads,"  S  1;  "Telegraphs  and  TelepboDes.'- 

Banki,  ase  '^anks  and  Banking^**  1 1. 


bMsvyomtloK  mad  orsaaSuttiom. 

hM  a  private  cur- 


i  1. 

An  educational  Institntion 
poraUon,  notwithstanding  an  act  renewing  its 
charter  granted  it  an  annnal  appropriatum.— 
State  V.  Marrland  Inst,  for  Promotion  of  Me- 
chanic Arts  (Md.)  126. 

I  S.    Capital,  Bioak,  aad  dlvMamda. 

A  tmstee  of  an  Insolvent  corporation  kM  en- 
titled to  sue  in  his  own  name  for  unpaid  sub- 
scriptions to  the  capital  stock,  without  an  or- 
der of  court  to  collect  the  same  under  Gen.  St. 
t  619.— Johnston  v.  Allis  (Coon.)  816L 

A  subscription  for  capital  stock  hdd  not  bi>Da 
fide,  within  Gen.  St.  i  1947,  requiring  all  th« 
capital  stock  at  a  corporation  to  be  anbscribnl 
by  bona  fide  sabscrnMrs.-^obnBton  t.  Allis 
(Conn.)  81& 

A  subscriber  to  the  capital  stock  of  an  insol- 
vent corporation  httd  estoinied  to  deny  against 
its  creditors,  who  dealt  with  it  In  reliance  on 
his  subscription,  that  the  snbscription  vss 
Undiog  on  him.— Johnston  v.  Allis  (CtKin.)  SltL 

Evidence  Md  admissible  to  show  the  need  of 
collecting  unpaid  subacriptions  to  the  capital 
stock  of  an  insolvent  corporation  to  pay  its 
debts.— Johnston  v.  AlUa  (Cmin.)  816L 

Subscription  for  stock  of  a  proposed  corpo- 
ration, made  by  a  subscriber  as  trnstee  for  the 
corporation,  hdd  to  bind  hino,  though  ft  did  not 
Una  the  corporation.— JtrfmstMi  t.  Allia  (Cann.> 
816. 

Under  a  claim  that  all  unpaid  stock  sub- 
oeriptions  are  necessary  to  pay  an  insolvent 
corporation's  debts,  ktU,  Its  trustee  snlog  there- 
for may  recover  what  the  proof  sbowa  is  need- 
ed to  pay  them  in  fulL  with  expenses  of  settle- 
ment.—Johnston  V.  Allis  (Conn.)  816. 

Presumption  Is  that  earnings  of  corporatitm 
hsve  been  made  at  nuiform  rate,  and  uat  div- 
idend should  be  distributed  between  the  capfui 
and  Income  of  a  trust  on  that  basis. — L^ng  t. 
Lang's  Ex'r  (N.  J.  Err.  ft  App.)  706. 

Dividend  on  corporate  stock  declared  aftei 
right  to  Income  has  been  severed  frun  ultimate 
owoera  belongs  to  person  entitied  to  income 
derived  from  earnings  after  such  sevraance.— 
Lang  V.  Lang's  Ex'r  (N.  J.  Err.  ft  App.)  706. 

The  assignee  of  shares  is  not  bound  hy  a  cur 
porate  by-law  paaaed  without  anthoritr  of  law. 
and  assented  to  by  his  aaslgaor.— Ireland  v. 

Globe  MUIlng  Co.  (B.  I.)  SST 

Under  certain  statutes,  JkM,  that  a  stock 
corporation  might  transfer  its  franchises,  al- 
though no  stock  had  been  snbscribed. — Town  of 
Grand  Isle  v.  Kinney  (Vt.)  130. 

i  3.    Members  amd  stoekkoldovs. 

A  delinquent  subscriber  to  stock  of  an  insol- 
vent coiporation  kdd  not  entitled,  when  amd 
by  a  trustee  for  his  subscription,  to  avail  Usb- 
self  of  the  defense  that  the  court  had  made 
no  call  on  subscribers,  as  provided  by  Oen.  Sl 
i  619.-JohnBton  V.  AlUs  (Conn.)  S16. 

Companies  organised  nnder  general  corpora- 
tion act  held  governed  by  the  revision  of  1890. 
—In  re  A.  A.  Grlfflng  Iron  Co.  (M.  J.  Sup.)  931. 

Where,  at  special  meeting  duly  called,  stock- 
holders increase  number  of  directors.  In  ab&pnco 
of  other  provisions  in  by-laws,  they  may  eWt 
the  additional  directors.— In  re  A.  A.  Griffiog 
Iron  Co.  (N.  J.  Sop.)  861. 
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I  4.    Offleen  mud  aceats. 

Treasurer  who,  with  company's  conaeot,  de- 
posited its  fuada  in  a  bank  to  his  credit,  hdd 
entitled  to  allowance  for  deposit  lost  br  failure 
of  banlE.— Fougeray  t.  Laurel  Springa  Land  Co. 
(N.  J.  Brr.  &  App.)  694. 

Treasurer  of  companr  ia  not  liable  for  Inter- 
est on  funds  of  company  in  bis  bands,  unless  he 
kM  naed  them  so  as  to  earn  Interest— Fougeraj 
T.  Laare)  Springs  liand  Oo.  (N.  J.  Br.  &  App.) 
684. 

Ministerial  officers  of  corporation  not  holding 
for  fixed  terras  may  be  removed  by  the  body 
that  choae  them.— la  re  A.  A.  Orifflng  Inu  Co. 
(N.  J.  Sop.)  931. 

Stockholders  of  corporation  organised  under 
general  cotporation  law  may  at  duly-called  spe- 
iAmI  meeting  increase  the  number  of  directors. 
—In  re  A.  A.  Orifflng  Iron  Co.  (N.  J.  Sup.)  931. 

On  summary  inquiry  under  ReTlsIon  1896.  S 
42,  relating  to  corporations,  Md  that,  notwith- 
standing informality  in  election  of  directors, 
it  would  not  be  dlatnrbed.— In  re  A.  A.  Qrifflog 
Iron  Co.  (N.  J.  Sup.)  931. 

Corporations  orgaolxed  under  general  corpo- 
ration act  after  increase  in  number  of  directors 
ahould  bold  election  thereof  at  meeting  called 
nnder  Beviaion  1896.  H  83.  86.— In  re  A.  A. 
Grifflng  Iron  Co.  (N.  J.  Snp.)  931. 

Acquiescence  of  officers  and  stockholders  In 
nnauthorized  contract  htid  a  ratification.- 
Moller  V.  Keystone  Fibre  Co.  (Pa.)  478. 

Where  authority  to  bind  company  by  contract 
is  by  resolution  given  to  preadent,  or,  in  hia 
absence,  to  Tlce  prerident,  agreement  made  by 
director  la  not  blndiag  on  company.— Oaynor  t. 
Williamsport  &  N.  B.  R.  Co.  (Pa.)  978. 

f  6.    Corporate  powers  and  llabllltleB. 

A  default  judgment  recovered  against  a  cor- 
poration In  another  state,  on  service  had  out- 
Bide  of  that  state,  cannot  be  proved  as  a  claim 
against  the  corporation  In  dissolntion  proceed- 
tngs.  — Ward  v.  Coonectlcnt  Pipe  Mfg.  Co. 
(^an.)  1067. 

Judgment  debtor  who,  relying  on  nnavthoriz- 
ed  assurance  of  president  and  treasurer  of 
plaintiff  corporation,  fails  to  redeem  property 
from  execution  sale,  cannot  recover  excess  over 
Indebteduess  for  which  corporation  thereafter 
sold  it— Holland  v.  Laeonla  Bnilding  &  Loan 
Aas'n  (N.  H.)  178. 

Where  person  contracting  with  corporation 
has  fnily  performed,  and  cannot  be  restored  to 
bis  former  status,  plea  of  ultra  vires  by  corpo- 
ration is  Inadmlanole. — Ohaninan  r.  Iron  Clad 
Rheostat  Co.  (M.  J.  Snp.)  edO. 

Under  the  corporation  act  there  is  an  im- 
plied grant  of  power  to  corporations  to  pur- 
chase shares  of  capital  stock  when  required  for 
<*orporate  purposes.  —  Chapman  v.  Iron  Clad 
Rheostat  Co.  (N.  J.  Sup.)  690. 

Bonds  issued  at  a  stockholders'  meeting  Md 
valid.- Franklin  Trust  Co.  v.  Butherford,  B. 
S.  &  C.  Electric  Co.  (N.  J.  Ch.)  488. 

A  charter  provision  that  the  corporation  shall 
make  no  mortgage  without  consent  of  three- 
fourths  of  the  stockholders  cannot  be  taken  ad- 
vantage of  by  the  corporation  or  its  creditors, 
but  only  by  the  stockholders.— Bishop  t.  Kent 
&  Stanley  Co.  (B.  L)  255. 

Violation  of  a  charter  proviaion  that  the  cor- 
poration shall  make  no  mortgage  without  con- 
sent of  three-fourths  of  the  stockholders  does 
not  render  the' mortgage  void,  but  only  voida- 
ble.—Bishop  V.  Kent  &  Stanley  Co.  (R.  I.)  255. 

Stockholders  hdd  estopped  to  question  a  mort- 
jtnge  executed  by  the  corporation  in  vioiutiuu 
of  a  charter  provision  that  no  mortgage  shnl] 
be  made  without  consent  of  three-fourtbs  of 
the  stockholders.— Bishop  v.  Kent  ft  Stanley 
Co.  (B.  L)  265. 


Bev.  St  Me.  c.  46,  I  2,  does  not  authorise  a 
by-law  requiring  membera  desiring  to  sell  theli 
stock  to  first  offer  It  to  the  coiporation.— Ire- 
land T.  Globe  HilUng  Co.^.  I.r26& 

I  6.   XhsoItobot  aad  rooelTsra. 

Pub.  Acts  1686^  p.  491,  dissolving  attach- 
ments against  corporations  on  the  appolntmrat 
of  a  receiver,  does  not  apply  to  Droceedinga  out- 
side of  the  state,— Ward  T.  Connecticttt  Pipe 
Mfg.  Co.  (Conn.)  1067. 

Recovenr  of  a  judgment  against  a  corpora- 
tion In  a  foreign  stats  with  notice  of  a  prior  ap- 
pointment of  a  receiver,  and  selling  property 
thereunder,  hdd  not  a  bar  to  filing  a  claim  with 
the  receiver  for  the  balance  of  the  debt.—Ward 
V.  Connecticut  Pipe  Mfg.  Co.  (Conn.)  1057. 

Under  Qen.  St.  1942  (Pub.  Acta  1895,  p.  573, 
I  3),  equity  will  compel  a  creditor  of  a  corpo- 
ration, who  in  another  state  attached  proper^ 
belon^n^  to  it  after  receiver  appointed,  to  pay 
the  receiver  tbe  value  of  the  property  as  a  coo- 
dition  precedent  to  particuMting  as  a  creditor  on 
its  dissolution.- Ward  v.  Oonnectient  Pipe  Mfg. 
Co.  (Conn.)  1057.  , 

A  conveyance  to  recdver  of  property  situated 
In  another  state  hdd  valid  against  creditors  of 
other  states,  without  delivery  of  theproper^.— 
Ward  T.  Connecticut  Pipe  Mfg;  On.  (Oonn.) 
1057.  —  - 

Director  who  issued  execution  on  substantial- 
ly  all  of  insolvent  corporation's  property  to 
gain  preference  hdd  to  have  violated  bis  doty 
as  a  trustee,  and  bis  assignee  pendente  lite 
with  notice  must  pKT  over  proceeds.— Tennant 
V.  Appleby  (N.  J.  dh.)  lia 

Conveyances  to  a  director  hr  a  corporatten 

two  months  before  the  insolvency,  in  satisfac- 
tion of  an  existing  debt,  hdd  not  a  fraudulent 
preference,  where  all  proved  claima  were  sub- 
sequent.—Tennant  V.  Appleby  (N.  3.  Ch.)  110. 

Failure  to  file  claim  for  goods  sold  to  one  cor* 
poration,  and  delivered  to  another,  with  re- 
ceiver of  latter  corporation,  where  both  were 
adjudged  insolvent  at  the  same  time,  hdd  not 
excused  by  representations  of  officers  of  both 
tbat  they  were  one  concern.— Blake  v.  Domes- 
tic Mfg.  Oo.  (M.  J.  Oh.)  376. 

A  claim  against  an  insolvent  corporation, 
contested  by  ootb  receiver  and  creditors,  and 
requiring  formal  presentation  and  trial  by  reg- 
ular proceedings,  cannot  be  allowed  on  appli- 
cation for  extmslon  of  time  to  file  It  -witii  re- 
ceiver.—Blake  T.  Domestic  Mfg.  Go.  (N.  J. 
Ch.)  376. 

The  fact  that,  after  time  for  filing  a  claim 
with  receiver  of  liuolvent  corporation.  Its  lia- 
bility on  such  a  claim  was  established  by  liti- 
gation, hdd  not  to  avail  claimant  on  an  ap^i* 
cation  to  extend  time  for  filing,  where  he  aid 
not  become  a  partr  to  such  litigation.— Blake 
V.  Domestic  Mfg.  Co.  (N,  J.  Ch.)  376. 

Under  Corporation  Act  1896,  8  76,  a  claim 
against  an  insolvent  corporation  cannot  be  al- 
lowed on  application  for  extension  of  time  tar 
Sling  it  with  receiver.— Blake  T.  Domestic  Mfg. 
Co.  (N.  J.  Ch.)  876. 

One  who  bolda  the  legal  title  to  and  a  bene- 
ficial interest  in  a  debt  dne  from  an  insolvent 
corporation  Is  a  creditor  capable  of  instituting 
proceedings  in  insolvency. — Ft.  Wayne  Blectric 
Corp.  V.  Franklin  Electeic  Light  Co.  <N.  J.  Ch.) 
666. 

Tbat  one  creditor  of  an  inaolvent  corporation, 
not  about  to  resume  business  with  safety  to  the 
public  and  advantage  to  Its  stockholders,  insti- 
tutes proceedings  in  insolvency  with  ulterior 
purpose  of  self-advantage,  does  not  defeat  the 
proceedings.  —  Ft.  Wayne  Electric  Corp.  v. 
Franklin  Electric  Ught  Co.  (N.  J.  Gh.)  666. 

A  corporation  may  prefer  one  creditor,  if 
honestly  done,  to  secure  a  valid  debt— Moller 
T.  Keystone  Fibre  Co.  (Pa.)  47& 
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Attempt  Of  director  to  obtain  proterenee  kM 
not  fatst  to  preference  theretofore  lawfDilr 

{tren  hlm^MoUer  T.  Kerstone  Kibn  Oo.  (Pa.) 
T& 

Director  of  Insolvent  corporatioD  cannot  by 
U«  own  Toto  obtoin  preferenop  for  hla  claim 
orer  thooe  of  othen.— MoUa  t.  Keratone 
Fibre  Go.  (Pa.)  478. 

f  7.  IHssolvtlttn  Md  f ovfaitaTe  of  fraa* 
eUse. 

On  partidpating  In  the  assets  of  a  corporation 
OD  its  diRsolntion,  a  foreirn  creditor  who  In  an- 
other stiite  attached,  before  dissolutioD,  proper- 
tj  belonging  to  the  corporatioD,  is  chargeable 
with  the  proceeds  of  the  execution  sale  of  the 
propertr  only.— Ward  t.  Connecticot  Pipe  Mfg. 
Co.  (Conn.)  1(»7. 

The  amount  which  a  creditor  who  wronKfulIy 
attached  property  in  another  state  belonging  to 
■  corporation  mait  par  to  participate  as  a  cred* 
Itor  In  Its  dlBSolation  is  the  ralue  of  the  prop- 
tftf,  and  not  the  proceeds  thereof  at  ezecntion 
■ale.— Ward  Conuecticat  Pipe  Mfg.  Co. 
(Cobb.)  10B7. 

CORRECTION. 

Of  record  on  appeal  or  writ  of  «ror,  see  "Ap- 
pMl  and  Eanor/'  I  D. 

COSTS. 

I  Xm   r>raoM  amtlUodU 

Goau  fall  on  petitioner  for  role  dlaehazged 
(or  want  of  Jnrl^dictlott.- First  Nat.  Bank  t. 
liieberman  (DeL  Snper.)  00. 

I  8.   ■•ewHtr  for  pmymoBt. 

A  foreign  flre  Insnrance  corporation  Md  not 
to  become  a  domestic  corporation  hj  rirtne  of 
Ber.  Code,  pp.  804.  305,  U  6,  7.  thus  obriating 
■acnrity  for  coata.— FldeUtr  Mnt.  Sire  Ina.  Co. 
T.  Hart  (DeL  Snper.)  974. 

Affldarit  to  leauire  the  state  to  par  wltnesa 
fees  in  criminal  cases  most  be  read  in  open 
•ourL— State  t.  Evana  (DeL  O.  ft  T.)  186. 

CO-TENANCY. 

Wm  **Jobit  Tteancr";  "Stmoer  in  Common.** 

COUNTERCLAIM. 

■»  "Set-Off  and  Counterdalm." 

COURTS. 

derka.  m*  "Clerka  of  Conrte." 

Obntempt  of  court,  see  "Contempt." 
Justices'  courts,  see  "Justices  of  the  Peaoe.** 
Power  of  to  remove  tnute&  see  "Aaalgnmento 

for  Benefit  of  Creditors."  f  2. 
Roriew  of  dedaions,  see  *'AK>eal  and  Brnv." 

I  1.   Establlslnamt,   «vc»Aaattra,  *nd 
prooednre  Im  ceaeral. 

Act  April  9.  IHlHt,  repealing  acts  attempting 
to  abolish  certain  courts  and  declaring  such 
courts  to  still  exist,  has  no  efEect  ou  Act  March 
26, 1896,  reducing  the  number  of  judsea  of  aach 
courts.- HoUe  T.  State  (X.  J.  Sup.) 

i  C    Conrts  of  (emerat  orlclmAl  J«riadle- 

tlon. 

Laws  1885-36,  p.  789,  S  13,  aubd.  5,  Md  not 
to  give  courts  power  to  iutorfere  wjth  county 
committee  of  a  political  piirty. — Kcams  t.  How- 
ley  (Pa.)  273. 

I  8.    Covrta  of  limited  or  Imferloa  Jwrls- 
dlotion. 

The  municipal  court  of  tlie  city  of  Wilmingt(Ki 
kttd  not  abolished  by  (.'oiiHt.  180T.— Forbes  T. 
State  (DeL  Super.)  1102. 


Under  17  Laws.  c.  207,  1  IS.  conferring  oo  a 
municipal  court  sole  jurisdiction  to  try  assaults 
such  Jurisdiction  includes  an  assault  on  an  in- 
spector of  elections,  made  a  misdemeanor  by 
19  Laws,  c.  39. 1 47,  Incorporated  into  10  I^wh. 
c.  727, 1  2.— State  V.  Anderson  (DeL  Gen.  Sesa.) 
142. 

In  courts  created  by  statute  (such  as  the  cuon 
of  InsolTcncy),  Jurisdiction  of  the  aabject-mat- 
ter  can  be  conferred  only  by  the  atatnte.— 
Thorp  T.  Porter  (Vt.)  CmT. 

I  4.    CowTta  «f  probate  Juisdietiom. 

Hie  probate  court  baa  power  to  determine 
the  Talidtty  of  a  derise  only  so  far  as  nec- 
essary to  determine  a  matter  clearly  withia 
ito  atatutory  jnriadletitm.  —  Appeal  Mack 
(Conn.)  242. 

Rule  stated  as  to  when  the  so  peri  or  court 
should,  on  appeal  from  a  probate  conrt.  ezer 
else  Ita  power  of  paasing  on  the  ralidity  of  a 
legacy.— Appeal  of  Mack  (Omn.)  242. 

Defecta  in  procedure  may  be  waired  by  par 
ties  in  fact  before  the  court,  which  may  uien 
exercise  Ito  jurisdiction,  if  it  thinks  the  inter- 
esto  of  justice  so  reqmre.  —  Appeal  of  Mack 

(Conu.)  242. 

Under  Orphans'  Court  Act,  1  173  (2  Gen.  St 
p.  2396).  pnmltUnK  appeals  from  grant  of  ad- 
ministration to  orpbans'  conrt,  and  section  lA 
providing  for  appeals  to  prerogatiTe  conrt  ia 
cases  not  providea  for,  appeal  from  such  order 
of  snrrogate  will  not  lie  to  prerogative  cnnrt.— 
In  re  Grissom's  Bstate  (N.  J.  Prerog.)  676. 

I  5.    Oowts      appellate  Jwrladletioa. 

Where  two  persons  claim  as  heirs  a  fond,  tlie 
share  of  each  being  leas  than  $1,000,  the  sb- 
preme  court  has  no  Jurisdiction  of  their  ap- 
peal from  a  decree  awarding  the  fond  to  a 
third  person.— In  re  Staib's  Estate  (Pa^  528: 
Appeal  of  Bender,  Id. 

COVENANTS. 

i  1.   Gmastrmetloa  and  operatiom. 

Covenant  in  deed  hetd  to  run  with  the  laad.— 
Electric  City  lAnd  &  Improvement  Co.  t.  West 
Ridge  0>al  Co.  (Pa.)  4B8. 

Covenant  in  lease  of  idl  and  ns  land  kM  Is 
run  with  land.— Akin  t.  Marahdl  OU  Go.  (Pa» 
74& 

I  S»  Parfaraaaao  Mr  Waaah. 

Unrestricted  covenant  against  IneombtaMfla 
Md  broken  by  outstanding  term  in  the  lands.— 
Demara  t.  Koehler  (NTJT  Brr.  ft  App.)  720l 

Covenant  In  lease  not  to  use  pronisea  for  aay 
other  purpose  than  a  saloon  is  not  broken  by 
ceaains  to  uae  it  aa  a  saJooo,  where  it  is  ast 
used  tor  any  other  jmrpose.  —  MoCwaick  v. 

Stephanjr  (N.  J.  ChJ  sSOi^^ 

I  8.  AottoM  far  braaeh. 

Action  for  breach  of  covenant  against  incoai- 
branees  may  be  maintained  notwithstanding 
the  incumbrance  was  known  to  grantee  when 
he  accepted  conveyance. — Demara  t.  KoehlM 
(N.  J.  Err.  &  App.)  720. 

The  measure  of  damages  for  the  breach  of  a 
covenant  of  title  to  land,  in  the  absence  MT 
fraud,  is  the  proportion  of  purchase  money  lost 
by  the  failure  of  title,  with  interest. — Doyle  v. 
Bmndred  (Pa.)  HOT. 

A  grantee  of  an  nndivided  fourth  of  land,  aa 
undivided  half  of  which  the  grantor  bad  prt- 
viously  MMiveyed  by  a  gennal  warranty  to  plaia- 
tifT,  hid  not  liable  for  a  breach  of  the  coTcaasi. 
—Doyle  T.  Brandred  (Pa.)  1107. 

COVERTURE. 

See  "Husband  and  WUa" 
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CREDIBILITY. 

Of  iritnesB,  see  "Witnecees."  |  S. 

CREDITORS. 

Bee  "AMfsnmenU  for  Beoefit  of  OiedihHv": 
"OompDSitiooB  with  Creditors";  "Crediton* 
Suit";  "Fraudulent  Conveyancea";  "Inarf- 
THMy";  "ManhaliBS  Awets  and  Secnrities.** 

SnlavgBtiOD  to  liAta  ot  creditor,  lee  **aabro- 
KfttSn." 

CREDITORS'  SUIT. 

TTnder  a  bill  under  Oen.  St.  p.  339,  f  88  et 
■eg.(  chancellor  on  preliminary  examination 
•anuot  adjudge  any  particular  property  held 
by  defendant  srantee  ot  debtor  under  claim  of 
ownerahlp  to  belong  to  jadgroent  debtor,  and 
eompel  deliTery  to  receirer.— New  Jera^  Loin- 
ker  Co.  T.  Byan  (S.  J.  Bte.  &  App.)  8^. 

CRIMINAL  LAW. 

See,  alao,  "Homicide":  "Indictment  and  Infor- 
mation"*; "Jury."  i  2;  "Perjury," 
Bail,  aae  "Bail,"  1 1. 

€kista  in  criminal  prosecntliwe.  see  "OoetB,"  f  8. 

Parttculair  offeiues. 

■ee  "Arson":  "Burglary";  "Embenlement"; 
"Forgery";  '*Gaming,"  |  2;  "Intoxicating  Liq- 
uors,^ I  1;  "Larceny";  "Libel  and  Blaader?* 
I  6;  "Rape":  "Weapons." 

Bastardy,  see  "Bastards." 

Offenses  against  election  laws,  see  "BUectlotu," 
I  S. 


I  1. 


id  reepeanU 


OnaeltT  to  eoauslt 
UUtefov  erlme. 

If  at  the  tune  of  committing  the  crime  de- 
fendant labored  under  an  attack  of  temporary 
kiaanitT  resulting  from  the  drinking  of  spirit- 
wMis  uqaora,  rendering  him  ineapule  (tf  dis- 
Mnmishlog  between  right  and  wrong,  mmA  In- 
•nnity  constitutes  a  diafenae.— State  r.  Hand 
4DeL  Super.)  182. 

A  anbmlsrion  to  the  Jury  of  an  issue  whether 
•ecnaed  was  insane  Vm  proper,  under  the  evi- 
dence.— Commonwealth  t.  Preeton  <Pn^  SM. 

I  «.  Jvrladletiim. 

Where  indictment  within  jurisdictioB  of  conrt 
•C  quarter  sessioDs  is  tried  therein  wltbont  or- 
der Hi  oyer  and  terminer  and  without  ebjec- 
Mw  by  defendant,  the  irregularity  Is  not  ground 
ftir  rerersal.— Winten  i.  autt  (N.  i.  Brr.  & 
App.)  220. 

I  3.  Bvidenoe. 

Where  defendant  testified  that  he  was  a 
sbnrch  member,  an4  had  ncTer  before  been  ar- 
SBSted,  it  was  not  error  to  refuse  to  permit  bin 
to  answer  whether  he  had  erer  before  beea  ia 
4iuarrels. — State  t.  Ferguson  (Conn.)  760. 

Declaration  of  an  accused  to  an  officer  as  to 
the  location  of  the  product  of  a  crime  htU  ad- 
missible, with  oTidence  that  the  article  was 
found  at  the  place  described.  IrrespecUve  of 
what  inducements  were  held  out  1^  the  officer. 
—State  T.  Willis  (Conn.)  820. 

A  confession,  while  nnder  arrest,  made  with- 
out inducements,  and  after  accused  was  warn- 
ed, hti4  admissible,  though  there  were  induce- 
ments made  by  another  officer  while  accused 
was  previously  in  his  charge.— State  t.  Willis 
(Conn.)  820. 

Proof  beyond  reasonable  doubt  is  such  evi- 
dence as  establishes  the  truth  of  Uie  facts  to  a 
reasonable  certainty,  which  couTinces  the  m- 
decatandliv  and  satiafles  the  reason  eC  theae 
who  are  bound  to  act  conscientiously  on  it.— 
SUte  T.  Krans  (Del.  O.  &  T.)  136. 


Circumstantial  evidence  is  the  inference  of  a 
fact  from  otiier  facts  prored,  and  the  facts  thos 
inferred  and  assented  to  by  the  mind  are  aaid 
to  be  presumed  or  talten  for  granted  nntU  the 
rontragr  is  shown.— State      Bnns  (Dd.  O.  A 

Because  evidence  U  dreumatantial,  it  Is  none 
the  less  efftetive.  if  consistent,  connected,  and 
unbroken  In  material  points.— State  t.  Bvana 
(Del.  O.  ft  T.)  136. 

Weight  of  circumstantial  evidence  defined. — 
State  V.  Fisher  (Dei.  O.  &  T.j  208. 

Testimony  of  accomplice  should  be  received 
with  great  caution,  and,  unless  corrolwrated  In 
some  material  point,  the  jaj^  should  not  convict 
thereon.— State  v.  Homer  (Del.  Gen.  Sess.)  130. 

Where  an  accomplice  teatified  that  he  was 
bribed  to  leave  the  JariBdlction,  so  as  not  to  be 
present  at  the  trial  of  a  cause,  the  jury  may 
consider  the  fact  that  he  was  away  during  said 
time  as  a  corroboration  of  his  testimony.— 
State  T.  Homer  (Dd.  Gen.  Sess.)  138. 

The  jury,  In  considering  the  statement  of  ac- 
cused, may  treat  the  whole  of  it  as  true,  or 
they  may  believe  only  such  part  as  tends  to 
Us  collL-State  t.  Heck  (Dd.  Gen.  Seas.)  142, 

An  objection  to  an  account  book  that  it  shows 
erasures  made  in  the  Interest  of  the  party  offer- 
ing it  goes  to  the  vahie  of  the  testimony,  and 
not  Its  admissibility.  — State  t.  Collins  (DeL 
Gen.  Sees.)  144. 

Th6  contents  of  a  written  Inatniment  may  be 
proved  by  parol  only  after  the  loss  or  destnie- 

tlon  of  the  original  Is  shown,  or  it  Is  shown 
that  the  contract  is  beyond  the  reach  of  the 

Sarty  seeking  to  establish  It.— State  v.  Collins 
Del.  Gen.  Sess.)  144. 

Books  of  account  erased  and  altered  In  a  ma- 
terial point  will  not  be  admitted  until  Uie  al- 
terations arc  explained.-^tate  v.  Oollins  (Del. 
Oen.  Sess.)  144. 

A  mere  failure  of  an  agent  to  enter  receipt  of 
moneys  collected  in  the  book  kept  fw  that 
purpose  la  not  evidence  ot  criminal  Intent,  is 
the  absence  of  falae  statements  and  aceonnti 
rendered.— SUte  t.  Oollins  (Dd.  0«i.  Seas.)  144. 

The  fact  that  defendant  was  sofferiog  froa 
mania  k  potn  while  ctHnmlttlng  the  crime  is  no 
ezcQse.  unless  he  was  not  responsible  fbr  the 
crime  by  reason  of  that  fact.---State  v.  Hand 
(Del.  Gen.  Sees.)  192. 

The  burden  of  the  defense  of  tewporaryln- 
sanlty  ia  on  dtfendant— State  v.  ^nd  (Del. 
(3«n.  Sees.)  192. 

A  man  Is  presumed  to  be  guilty  of  the  neces- 
sary coQsequencefl  which  follow  from  his  not. 
—State  V.  Hand  {Dd.  Gen.  Sess.)  102. 

Declarations  of  an  accused  are  not  admissible 
In  his  own  behalf,  as  the  res  gestse,  unless  so 
connected  with  the  offense  as  to  be  a  part  of  It 
-Wright  T.  State  (Md.)  1060. 

Evidence  relevant  and  material  to  the  Issuee 
Is  admissible,  regardless  of  whether  It  show* 
the  commission  of  other  crimes.— State  v.  Da- 
via  (N.  H.)  207. 

Though  conduct  of  officer  in  obtaining  con- 
fession was  reprehensible,  no  threats  or  prom- 
ises beittfc  used,  it  was  no  ground  for  exclud- 
ing the  confessim,  but  only  affected  his  cred- 
ibility.—Boesel  V.  State  (N.  J.  Err.  ft  App.) 
408* 

To  render  a  confessiou  aduiissibie,  it  need 
not  have  been  the  prisoner's  own  spontaneous 
act— Roesel  v.  State  (N.  J.  Err.  ft  App.)  408. 

Where  several  are  indicted  jointly,  the  court 
may  order  s^mte  trials.— Boesel  v.  State  (N. 
J.  Brr.  ft  App.)  -108. 

Where  accused  contends  that  oonfesalon  was 
improperly  obtaiaed,  testimony  on  that  snhiect 
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may  be  tntrodaced  od  prellmlnarr  ezaminA* 
tlon.— Roesel  r.  State  (N.  J.  Err.  ft  App.)  408. 

Where  evidence  is  conBictlDK  as  to  whether 
confession  was  Tolnntary.  the  qnestion  may  be 
left  to  the  Jury,  with  direction  that  they  should 
reject  it  if  they  are  satisfied  that  it  was  not 
Tolimtary.— Roesel  v.  State  (N.  J.  Err.  ft  App.) 
408. 

Where  prisoner  did  not  controvert  testimo- 
ny of  officer  as  to  his  confesaioD  or  the-  drcnm- 
stances  ^hereof,  no  question  of  its  Tolnntary 
character  was  presented  to  the  Jury. — Roesel 
T.  State  (N.  3.  Brt.  ft  App.)  408. 

A  confession  obtained  either  by  promise  or 
few  is  inadmifudble.— Koesel  r.  State  (N.  J. 
Bit.  ft  App.)  40a 

A  confession  will  not  be  excladed  because  it 
was  elicited  by  question,  there  being  no  threata 
or  promises.— Roesel  t.  State  (N.  J.  Err.  ft 
App.)  408. 

The  sltaation  of  the  prisoner  and  the  man- 
ner in  which  a  confession  was  obtained  are  a 
lefritimate  subject  of  comment  before  the  Jury. 
—Roesel  t.  State  (N.  J.  Err.  ft  App.)  408. 

Preliminary  examination  as  to  admissibility 
of  confession  is  for  the  court— Roesel  t.  State 
(K.  3.  Err.  ft  App.)  406. 

Before  a  confession  to  an  officer  can  be  re- 
ceived in  evidence.  It  must  be  shown  to  be 
Tolontary.— Roesel  v.  State  (N,  J.  Err.  ft  Ajffi.) 
408. 

Order  granting  district  attorney  leave  to  ex- 
amine books  of  deposit  company  In  the  hands 
of  receiver,  to  aid  in  prosecution  of  its  presi- 
dent for  embeszlemeut.  Add  proper,  as  the 
books  were  not  urlTileged  from  examination 
tm  the  pnipoM  alleged.— McElree  t.  Darling- 
ton (Pa.)  4D& 

Where  state  offered  to  show  voluntary  con- 
fession, permission  to  show  previous  confes- 
•ion  obtained  by  undue  means  KM  properly 
refused,  though  accused  was  entitled  later  to 
testify  fnlly  thereto.— Oommonwealth  Van 
Horn  (Pa.)  400. 

Where  an  order  of  court  offered  In  evidence 
contains  some  inadmissible  matter,  the  entire  oi^ 
der  is  properly  exdnded.— State  t.  L«wreiice 
(Vt)  1027. 

I  4.  TrUL 

Whether  a  witness  recalled  for  a  particular 

Snrpose  may  testify  generally  ia  entirely  in  the 
ificretion  of  the  trial  court— I>gore  T.  State 
(Md.)  60. 

Instmctlon  as  to  the  duty  of  the  jury  to  con- 
sider the  evidence,  but  to  take  the  law  from 
the  court  Md  correct— RoeseP  r.  State  (N. 
3.  Brr.  ft  App.)  406. 

The  Judges  have  from  time  immemorial  in 
the  state  been  accustomed  to  instruct  that 
while  questions  of  fact  were  for  the  jory,  they 
were  to  take  the  law  from  the  court— Roesel 
V.  State  (N.  J.  Err.  ft  App.)  40& 

Nothing  but  a  substantial  admission  of  all 
facts  essential  to  guilt  will  justify  refusal  to 
charge  that  defendant  cannot  be  convicted  un- 
less the  jury  believe  him  guilty  beyond  s  rea- 
sonable donbt— State  v,  Ackerman  (N.  J.  Sup.) 
007. 

Formal  defects  In  indictment  Md  waived.— 
Shuflter  v.  State  (N.  J.  Sup.)  701. 

Oomment  by  the  judge  that  there  b  no  con- 
tradiction of  certoin  teRtimooy  M4  not  error, 
where  the  stntemeut  was  correct. — Common- 
wealth V.  Vnn  Horn  (Pn.)  40». 

Orauting  of  view  of  the  promises  where  a 
murder  occnrrrd  Is  not  error,  though  neither 
d<>r«ndant  nor  his  counsel  attends. — Cemmon- 
wetiUh  r.  Van  lloru  (Pa.)  460. 


An  InMcnracy  of  the  trial  jndc*  !■ 
•  fkct  in  evidence  had  hannleaa  <Por.  %jam 
monwealth  v.  Preston  (Pa.)  BS4- 

The  order  of  admhrion  at  vrldmee,  even  ia 
criminal  caaei,  b  hi  diacRtfoo  Of  court,  provided 
defendant  has  qpportnnity  to  meet  eridcDoe  no- 
doced  against  him.  — State  t.  Lawnnoe  (vt) 

losrr. 

f  6.   Motloms  tw  mew  trial  mmA  la  w 

nat. 

Act  May  8,  18M.  relatinc  to  new  trial  in 
criminal  cases,  "held  to  apply  to  defease  of  in- 
sanity.—Winters  v.  State  J.  Birr,  ft  App.) 
220. 

Refnaal  to  set  aside  verdict  becaoae  Juror  was 

allowed  to  separate  from  others  kdd  not  erxor. 
—State  V.  Lawrence  (Vt)  1027. 


I  6i    JndcBieat,  — twaoe, 
•ommltaaemt. 

Omission  to  ask  one  accused  of  crime  befwe 
sentence  if  he  had  anything  to  say  why  sen* 
tence  should  not  be  passed  on  him  vitiates  the 
aenteoce.  but  does  not  work  a  rerosaL— Com- 
monwealth V.  Preston  (Pa.)  634. 

S  T.   Appeal  and  orror,  aad  eertloraH. 

Failure  of  jury  to  adopt  (vinioo  of  expert  oo 
issue  of  insanity  Is  not  per  sc  cronDd  fat  new 
trial.— Wlnten  v.  8tat»  (N.  J.  Brr.  ft  App.)  230. 

Under  Act  May  9,  1804.  d^ndant  against 
whom  verdict  has  gone  on  issue  of  insanity  snf- 
ten  manifest  wrong  only  when  the  proof  of  Us 
insanity  so  preponderates  that  the  trial  court 
should  set  adde  the  verdict— Winten  t.  State 
(N.  J.  Err.  ft  App.)  220. 

On  hearing  of  exceptions  to  evidence,  the 
court  will  look  to  the  entire  record. — ^Roesri 
V.  State  (N.  J.  Err.  ft  App.)  408. 

Finding  of  trial  court  that  confession  was 
voluntary  will  not  be  set  aside,  unless  the  evi- 
dence does  not  support  the  conclusion.— 
Roesel  v.  State  Q4.  J.  fi&r.  ft  AfV-)  406. 

Under  an  Indictmoit  presmted  prior  to  Laws 

1808,  cc.  237,  238,  review  on  error  wiU  in- 
clude inquiry  whether  plalntiCE  in  error  has 
suffered  manifest  wrong  under  Laws  ISEM.  p. 
163.— Reld  V.  State  (S.  J.  Brr.  ft  App.)  020. 

On  error  a  so-called  transcript  of  evidence 
not  In  IhU  of  exceptions  or  otherwise  anthenti- 

cated  cannot  be  considered.— State  r.  Acker- 
man  an.  3.  Sup.)  687. 

Denial  of  motion  to  direct  acquittal  at  dose 
of  state's  case  Md  not  subject  to  review  on  er- 
ror.—Burnett  v.  State  (N.  J.  Sup.)  719. 

Qnestion  by  the  state  to  accused,  defending 
on  tile  ground  of  Insanity,  AWd  proper.— Com- 
monwealth T.  Van  Horn  (Pa.)  468. 

Part  of  a  duuite  as  shown  by  the  record  and 
aa  stated  by  the  judge  to  have  been  the  diaige 
cannot  be  assumed  to  have  been  omitted, 
though  stenography's  notes  did  not  show  it- 
Commonwealth  V.  Van  Horn  (Pa.)  469. 

Exception  allowed  after  trial  is  unavailing. 
—Commonwealth  v.  Van  Horn  (Pa.)  468. 

Where  one  is  found  guilty  "as  charged  in  Qir 
Indictment,"  alleging  unlawful  possession  of  1$ 
birds,  presumption  is  that  proof  showed  he  had 
that  number.— In  re  Stane  (R.  L)  65S. 

8  8.    SnoeeaslTe  offeasea  and  kaliitaal 
orimiaala. 

The  original  complaint  with  clerk's  misnteii 
indorsed  thereon,  showing  that  defendant  plead- 
ed guilty,  and  was  fineOj  Md  competent  eri- 
dence  of  a  former  conviction  mi  indictment  for 
second  offense.— fitate  T.  Cox  (N.  H.)  862. 


i  9. 


■d    pnra&tiom  of 


Futishmeat 

erlme. 

A  fine  of  92U  for  each  of  18  birds  unlawfully 
In  defendant's  posResslon  Md  not  clearly  u- 
ccssive.— In  te  Stone  iR.  lA  608. 
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CROSS-EXAMINATION. 

See  "WitneasM."  I  2. 

DAMAGES. 

Damages  for  pairticvlar  injurtet. 
See  "Ubel  and  Slander,"  fi  4. 

I  1*   Onnmd*  «Md  ambjMta  of  MMvea- 
tatory  duucM. 

DamB(i:eH  to  plaintiff's  business  reputation  hy 

soiling  plants,  thought  not  to  be  injured  by  the 
escape  of  pas  from  the  pipes  of  defendant  gas 
company,  held  too  remote.— Dow  t.  Winnipe- 
saukee  Gas  &  Electric  Co.  (K.  H.)  288. 

{  2.   MemaiiM  of  d«aaac«*- 

The  meaaure  of  damageB  for  the  breach  of  a 
contract  to  ddirer  wheat  during  the  month  of 
Augnst  is  the  difTerence  between  the  contract 
price  and  the  market  price  on  the  last  day  of 
AngDSt.— Rofers  v.  Fenlmore  (Del.  Saper.)  88ft. 

The  measure  of  damages  for  breach  of  con- 
tract held  to  be  the  difference  between  the  price 
and  what  It  would  have  cost  to  perform  the  con- 
tract.—Baltimore  &  C.  Const.  Co.  of  Baltimore 
City  V.  Bush  (Md.)  1092;  Bnah  t.  Baltimore 
&  O.  Conat.  Co.  of  Baltimore  City,  Id. 

Lawa  of  Maaaachueetts  whereby  stoeka  in 
qnestioa  were  anbject  to  double  taxation,  ofler- 
ed  to  show  that  aellinic  price  in  that  state 

would  be  less  than  in  Xew  Hampdilrei  were 
excluded  aa  confusing  to  the  jnry. — Oregg  t. 
Northern  R.  R.  (N.  H.)  271. 

A  parent  cannot  recover  the  expenses  of  bun* 
al  of  his  o^d,  whose  death  waa  cauaed  by  the 
npffligence  of  another.— Trow  t.  Themaa  (Vt.) 
052. 

In  an  action  to  recover  for  Injuries  to  a  child, 
«>vidence  that  the  child's  father  employed  its 
erandaother  to  care  for  it  waa  proper  aa  affect- 
ing the  question  of  damages.- Trow  t,  Thomas 
iVt.)  652. 

i  3.   Ploadlng,  eTldemeo*  mmM,  aaaaaam— t. 

The  tact  that  large  datnagea  are  claimed  is 

not  sufficient  to  have  a  writ  of  inqoiry  executed 
l>ofore  a  Justice  of  the  supreme  court. — Dunkel 
T.  Cramer  Hill  Ferry  Co.  (N.  J.  Sup.)  676. 

An  application  to  have  a  writ  of  inquiry  ex- 
ecuted before  a  justice  of  the  supreme  court  ia 
within  the  court  s  discretion,  and  will  only  be 
cranted  in  special  cases. — Dunkel  T.  Cramer 
Hill  Ferry  Co.  (N.  J.  Sap.)  676. 

DAMS. 

See  "Waten  and  Water  Courses,"  |  8. 

DEATH. 

Of  party  to  action  as  affecting  rights  of  surriv- 
ing  parties,  aee  "Abatement  and  RerlTal,"  |  2. 

%  1.   AotloM  tmr  eawslBc  Aofttlk 

The  negligence  of  the  parents  of  a  10  year  old 
boy  in  permitting  him  to  go  unattended  on  a 
street  is  too  leniote  to  defeat  a  recovery  for  his 
death,  caused  by  his  attempting  to  erosi  such 
street  in  front  ot  a  moving  car.— Ploof  v.  Bur- 
lington Traction  Co.  (Vt)  1017. 

Under  V.  S.  $g  2451.  2452,  providing  that  the 
personal  representative  may  recover  damages  for 
the  death  of  his  intestate,  where  cauaed  by  a 
n-rongful  act,  the  contributory  negligence  of  the 
next  of  kin  is  a  defense.— Ploof  t.  Bnrliugton 
Traction  Co.  (Vt.)  1017. 

S        Meaanre  of  dlamacoa. 

In  an  action  for  death  through  wrongful  art, 
nniler  V.  S.  85  24r>].  2452,  evidence  of  the 
property  possessed  by  intestate  and  the  next 
«f  kin  is  proper  on  the  meaaure  of  damngca,  aa 
41  A.— 72 


Indicating  tihdr  dreuniBtanceB  and  die  extent 
of  the  loML— Ludle  t.  Town  of  NewCane  (Vt) 
6U. 

V.  S.  K  2461,  2452,  authorise  the  recovery 
only  of  actual  damages  for  death  through 
wrongfnl  act— Laadle  t.  Town  of  Newfane 
(Vt.)  511. 

V.  S.  H  3451,  2452.  do  not  authorize  the  re- 
covery of  nominal  damages  where  no  actual 
damages  were  austalned.— Ijazelle  t.  Town  of 
Newfane  (Vt)  SU. 

DEBTOR  AND  CREDITOR. 

See  "Aasignmenta  for  Benefit  of  Credltora"; 
"Coropositiona  with  Creditors";  "Credltora 
Suit";  "Fraudulent  ConveyancW*;  "Instrt- 
veney.** 

DECEDENTS. 

Estates,  aec  "Kxecutorf  and  Adminiatratonk" 
Testimony  aa  to  tnuMactkus  with  pnwm  abHe 
deceased,  see  ^^itneaaea,**  1 1. 

DECEIT. 

See  "Prand.** 

DECLARATIONS. 

As  eridenee  in  dvfl  actions,  see  "ETtdmee,"  |  5. 
Aa  part  of  the  res  geatoe,  see  "Bvideoce,"  (  2. 

DEDICATION. 

I  1.   Katwo  mad  nq«lsites. 

A  dedication  of  a  street  presumed  in  calls  In 
the  deed  for  the  street  as  a  boundary  is  defeat- 
ed where  the  grantee  obtains  a  deed  of  the  fee 
before  the  street  is  opened  or  used  by  the  pub- 
lic-Story V.  Ulman  (Md.)  120. 

A  deed  held  not  to  have  effected  a  dedication 
of  a  street  bounding  a  grant,  where  the  grantor 
did  not  reserve  the  fee  of  the  street— Ct^  of 
Baltimoce  v.  Northern  Cent  ttj.  Co.  (Md.)  911. 

DEEDS. 

As  evidence,  aee  "Evidence,**  I  8. 
Construction  of  boundaries  in  deed,  see  "Bound- 
aries." 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

Parol  or  extrlnalc  evidence,  aee  "Evidence,**  |  7. 

Deeds  pf  parUeular  rpe^et  qf  property. 

See  "Easements,"  S  1;  "Waters  and  Water 

Courses,"  I  1. 
Wa^r  rii^ta,  see  "Waters  and  Water  Cooraes," 

I  1.   Requisites  and  validity. 

Deed  construed  and  boundaries  determined. 
—Clark  T.  Beloff  (Conn.)  801. 

Evidence  hdd  to  show  that  a  deed  was  to 
take  effect,  not  on  its  execution,  but  on  its  de- 
livery.—Stockwell  V.  Williams  (N.  H.)  973. 

Evidence  insufficient  to  show  delivery. — 
Benedick  v.  Benedick  (Pa.)  40. 

{  2.    OoBstraetlon  and  operatlos. 

A  deed  to  a  railroad  company  of  lands  for 
it^  tracks  keid  to  pass  a  determin&ble  fee. — 
United  States  Pine-Line  Co.  v.  Delaware,  L. 
&  W.  R.  Co.  (N.  J.  Err.  &  App.)  750. 

Conveyance  held  not  to  include  certain  proper- 
ty outside  atate  to  whit'b  grantor's  title  was  not 
pt  rrccted  at  time.— Gray     Folwell  (N.  J.  Ch.) 

SI  >■".». 

A  money  charge  on  land,  the  interest  to  be 
paid  to  grantors  (huaband  and  wife)  during 
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their  Uvefl  and  the  life  of  the  sarviror  of  them, 
and  OD  hii  death  the  principal  to  his  eatate, 
held  revocable,  so  that  he  could  convey  the  rixht 
to  receiTe  the  charge.— Miller  t.  Withers  (Pa.) 

soo. 

A  clause  in  a  deed  reciting  that  no  baildings 
for  anj  other  municipal  purpose  than  that  of  a 
cit7  hall  should  be  erected  on  the  premises  held 
not  to  create  a  condition  anbsequent. — Kcroyd 
T.  Coggesball  (B.  I.)  260. 

The  grantee  of  land  bounded  Iv  a  way  hdd 
to  have  taken  with  reference  to  the  way  as  lo- 
cated when  the  deed  was  execnted,— Stockwell 
T.  Pitrgerald  (Vt.)  504. 

A  landowner  selling  land  abutting  on  both 
sides  of  a  way  Md  to  have  conveyed  hia  title 
in  the  way.—Stockwell  r.  Fitsgmld  (Vt.) 
604. 

I  8.   Flwdl»K  amd  erldeMea. 

Plaintiff,  who  has  transferred  a  dta^  on 
defendant's  land,  iM  to  have  no  right  Of  ac- 
tfaHk— MUler  T.  Withers  (Pa.)  SOOl 

DEPOSITIONS. 

Deposition  taken  by  stenographer,  after  be- 
ing written  out,  must  be  carefully  examined 
before  being  signed  by  the  witness.— Zehner  v. 
Lehigh  Coal  &  Navigation  Co.  (Pa.)  464. 

A  general  exception  to  tiie  form  and  snbstanee 
vt  a  depositicHi  does  not  indode  the  questioB  of 
the  deponent's  eompetencr  to  teitif!r>— Wilkins 
T.  MetcaU  (Vt.)  lOSST 

DESCENT  AND  DISTRIBUTION. 

See,  also,  "Executors  and  Administrators." 

I  1.   Paraoma  oatltlad  and  tkair  raapee- 
tlre  sluirM. 

Act  April  3,  1872,  providing  that  the  sepa- 
rate earnings  of  a  married  woman  shall  inure 
to  her  separate  use,  Md  not  to  deprive  the  hus- 
band of  any  part  of  hia  statutory  intereat  in 
hIa  deceaaed  wife's  eitate.— In  re  White's  Bs- 
tate  (Pa.)  742. 

Evidence  held  to  show  a  willful  and  malicloas 
desertion  by  the  husband  for  more  than  a  year 
prior  to  the  wife'a  death,  within  Act  May  4, 
18S9,  so  u  to  debar  him  from  any  claim  to 
her  eaUte^— In  re  White's  Estate  (Pa.)  742. 

I  S.   Blchta  nad  llnblUtiAa  of  holra  aad 
dIatribntMB. 

In  an  action  against  devisees,  an  averment 
in  a  plea  that  defendants  had  sold  their  an- 
cestors estate  before  action  brought  is  materi- 
al, and  a  failure  to  reply  thereto  Is  an  admis- 
sion  of  a  bona  fide  alienation.— Brinkerboff  t. 
Ransom  Qi.  J.  Sup.)  726. 


Sn  "WiUa." 


DEVISES. 


DISABILITIES. 


ParWndar  ckuaet  q/  pemma, 
llaxried  women,  see  "Unaband  and  WlfO***  |  Z 

DISBARMENT. 

Of  attorney,  see  "Attorney  and  Caient,"  1 1. 

DISCHARGE 

From   indebtednesB,   see  "Compositions  with 

GndftOTs." 
Of  judgment,  see  "Judgment."  |  0. 


DISCOVERY. 

I  1.  XMe««itr. 

The  payee  of  a  note  secured  by  a  mortsace  hdd 
bound  to  disckwe  to  a  surety  the  status  of  tb<> 
indebtedness.— Parrott  v.  Cliestertown  Xat.  Back 
(.Md.)  1067. 

Discovery  may  be  bad  not  only  of  matter 
support  of  a  pending  action,  but  also  of  matter 
in  contemiriation  of  an  action.— I^rrott  v.  Ches- 
tertown  NaL  Bank  (Md.)  1067. 

A  Judgment  creditor  bringing  bill  under  atat- 
ute  for  discovery  of  assets  and  application 
thereof  to  satisfaction  of  judgment  may  make 
voluntary  or  fraudulent  grantee  or  trustee  de- 
fendant—New Jersey  Lumber  Co.  t.  Ryan  (S. 
J.  Err.  A  App.)  838. 

fiiqnity  baa  Jurisdiction  of  bill  for  dlscorery 
to  ascertain  rights  and  relations  of  partSes 
to  lease  of  oil  and  gas  lands,  and  subleases 
thereunder,  and  for  acoonntlng  for  profits  fran 
KSle  of  gas.~Akin  v.  Marshall  Oil  Co.  (Pa.) 
748. 

A  bill  by  an  admlnistratw  for  discovery,  whid; 
failed  to  show  that  It  was  to  enable  him  to  fil» 
his  inventory,  or  that  the  property  attempted  t- 
be  recovered  consisted  of  rellca  or  hrirlooma,  M<.' 
demorraUe  for  want  of  eqiritr.  —  Staikweatbn- 
V.  wmiana  (R.  L)  1O03. 

A  MU      dtanmry  whkfa  waive*  ttw  oath 
the  anawer  ii  demnrrablotr-Staifcireadicr  t,  WS- 
llan«  (R.  L)  1008. 

DISCRETION  OF  COURT. 

Review  in  dvU  actions,  see  "Appeal  and  Ei^ 
lor.**  1 11. 

DISTRESS. 

For  rait»  aee  "Landlord  and  Tenant,"  |  ^ 

DISTRIBUTION. 

Of  estate  of  decedent,  aee  "Bzecaton  and  Ad- 
ministrators,** I  6. 

DIVERSION. 

Of  water  eontses,  see  "Waters  and  Water 
Omraea,"  |  L 

DIVORCE 

S  1.  OrouAs. 

An  obstinate  and  conttnuous  desertion  1v  the 
wife  for  two  years  hM  not  ahovm,  where  the 
wife  witbin  two  years  ofFered  to  retnm. — Lonx 
T.  Loux  (N.  J.  Cb.)  358. 

The  husband's  refupat  to  take  the  wife's  part 
In  a  controversy  with  his  family,   and  hi-s 
statement  that  he  consented  to  her  ImTing. 
insufficient  to  Justify  the  wife'a  desertion.— 
Lonx  T.  Loux  (N.  J.  Qt.)  3SS. 

Evidence  hdd  to  ahow  desertion  on  tiw  pan 
of  the  husband.- Wblnyates  t.  Whinyates  (N. 

J.  Ch.)  363. 

A  wife's  desertion  hdd  not  obstinate,  so  as  to 
entitle  the  husband  to  a  divorce.— Van  Wart  v. 
Van  Wart  (N.  J.  Oh.)  966. 

Bvidence  hdd  Inaufflcieot  to  show  a  deoertiOD 
by  the  wife,  so  as  to  entitle  the  hnaband  to  a 
divorce.— Mlddleton  t.  HlddletOB  (PaJ  291. 

Desertion  hdd  to  be  counted  only  from  tii^ 
time  of  the  cessation  of  cohabitation  between 
the  parties.— Mlddleton  t.  Mlddleton  (Pa.)  SUl. 

(  S.   JwrlsdIetlonI  proeoedlMga,  aad  re- 
lief. 

Objection  to  a  libel  In  a  divorce  suit  for  insuf- 
fldencj  abonld  be  made  liefoce  it  is  eoinmitted 
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to  the  conunisBioner,  or  nnswer  filed.— Addlckt 
T.  Addfcks  (Del.  Super.)  78. 

Where  a  libel  is  deemed  insnfficient,  ft  is  Im- 
mnterial  whether  it  is  remedied  by  a  bill  of  par- 
ticulitrs  or  hy  amendment.— Addlcks  t.  Addlcka 
(Del.  Super.)  78. 

A  libel  Md  sufficient,  thongh  the  year  In 
which  the  alleged  acts  of  adultery  took  place  Is 
all  the  allegation  In  respect  to  the  time.— Ad- 
dicks  T.  Addicks  (Del.  Super.)  78. 

ArermPDts  charging  adultery  within  certain 
days  k(id  sufficiently  specific.— Addicks  v.  Ad- 
dicks (DeL  Super.)  7& 

Decree  will  be  allowed  where  prima  fade 
case  has  been  made,  and  no  roatation  of 
pronfa  is  attempted.— Wilson  v.  Wilson  (N.  J. 
Ch.)  355. 

The  burden  is  on  complainant  to  show  a  will- 
ful and  continoons  desertion  for  a  period  of 
two  years.— Louz  t,  Loux  (N.  J.  Cb.)  358. 

On  an  appeal  from  a  decree  granting  a  di- 
vorce, the  supreme  court  reviews  the  sufficien- 
cy of  evidence,  except  where  there  has  been  a 
jury  trial.— UlddletOD  T.  Middleton  (Pa.)  291. 

A  conrt  cannot  delegate  to  a  master  the  pow- 
er to  find  the  facts  and  snggest  a  decree  in  a 
libel  for  divorce.- BUddleton  v.  Middleton  ^a.) 

291. 

Gen,  Laws,  c.  19o,  |  8.  requiring  uetltlon  to  be 
signed  by  the  petitioner  if  of  legal  age  to  con- 
sent to  marriage,  means  the  age  of  consent  at 
common  lBw.-€apwell  r.  Capwell  (R.  I.)  10(KS. 

I  3.    AUma■^^  kllowanooa,  and  disposi- 
tion M  vroporty. 
Large  amonnts  cannot  be  granted  petition- 
ers towards  suit  expenses  on  weir  first  applica- 
tion.—Addicks  V.  Addicks  (Del.  Super.)  78. 

Under  statute  providing  that  on  desertion  the 
court  may  compel  defendant  to  pay  not  exceed- 
ing $100  per  month,  alimony  above  that  amount 
cannot  be  granted.— Addicks  T.  Addicks  (Del. 
Super.)  78. 

I  4.  Operation  and  eVeot  of  divone, 
and  richts  of  divoreed  poraons. 
Facts  lietd  to  show  that  a  domicile  acguirfd  in 
North  Dakota  as  basis  for  suit  for  divorce  there 
was  not  In  good  faith.— StEeitwoU  t.  Strritwolf 
(N.  J.  COl)  876. 

DOCUMENTS. 

As  CTidoiee  In  dvil  actions,  see  "Bvidoie^"  1 6. 

DOGS. 

See  "Animals,'*  »  2.  3. 

DOMICILE. 

Of  parties  as  afteetlDS  venne,  see  Tenne/*  |  2. 

DOWER. 

I  I.   Blchts  and  reaaedios  of  widow. 

Under  agreement  by  married  man  that  his 
lessee  may  boy  demised  premises,  the  conrt  will 
not  decree  conveyance  of  dower  right  of  lessor's 
wife.— McOormick  v.  Stephany  01.  J.  Ob.)  810. 

DRUNKENNESS. 

Am  defense  to  mmder,  bm  "Hamldde,"  1 1. 

DUE  PROCESS  OF  LAW. 

See  'YJonatltntional  Law,"  |  9. 

DURESS. 

What  constitutes,  see  "Cteutracts,"  S  1. 


EASEMENTS. 

In  particular  apedes  of  property. 
See  '•Waters  and  Water  Gonrses." 

I  1.   Oroatlon,  ezlatonoo,  and  transfer. 

The  use  of  a  private  way  when  one  saw  fit. 
without  leave  of  the  owner,  Md  not  to  con- 
stitute an  adverse  nse,  idnce  such  use  ahonld 
be  continuous  and  exclusive.— Watera  v.  Snouf- 

fer  (Md.)  785. 

A  finding  in  favor  of  one  claiming  a  private- 
way,  where  he  apd  others  under  whom  he 
claimed  had  used  same  uninterruptedly  over  20- 
yeora,  held  proper.— Waters  v.  Snouffer  (Md.> 
786. 

An  adverse  right  to  an  easement  cannot  grow 
out  of  a  mere  permissiTe  enjoyment— Beadk 

V.  Morgan  (N.  H.)  340. 

Where  one  had  no  right  of  way  over  different 
pieces  of  land  completely  surrounding  his  land, 
before  such  parcels  were  all  bought  by  one  com- 
pany, he  baa  no  inreater  rights  after  snch  par- 
chaae.— Ellis  v.  Bine  Mountain  Forest  Abb'u 
(X.  H.)  856. 

An  eaaonent  ot  way  reserved  in  a  grant  of 
land  for  railroad  tracks  Intersecting  a  term  into 
two  parcels  heid  to  be  appurtenant  to  the  land, 
tbongb  the  reservation  to  the  grantor  was  made 
without  the  word  '"heirs"  or  words  of  perpetu- 
ity.— United  States  Pipe-Line  Co.  v,  Delaware, 
L.  &  W.  R.  Co.  (N.  J.  Err.  &  App.)  759. 

A  condition  imposed  on  a  grant  of  lands  to 
a  railroad  company  for  ite  tracks  or  embank- 
ments, that  it  should  maintain  an  undergrade 
croBitog,  was  a  covenant  of  the  company,  and 
operated  to  grant  a  new  easement  back  to  the 
grantor.- United  States  Pipe-Line  Co.  v.  Dela- 
ware, L.  &  W.  R.  C!o.  (N.  J.  Err.  &  App.)  759. 

A  landowner  using  a  way  fixed  by  fences 
of  an  adjoining  owner  hdd  to  have  acquiesced 
in  a  change  of  the  way.-^tockwcli  v.  Fitz- 
gerald (Vt.)  504. 

S  Z.   Sxtont  «f  rfi^t,  nse,  and  obstme- 

Uon. 

The  fact  that  one's  land  Is  completely  sur- 
rounded by  the  land  of  another  does  not,  of 
itself,  give  the  former  a  way  by  neceaslty  over 
the  land  of  the  latter,  where  there  is  no  unity 
of  ownership.— Ellis  T.  Blue  Mountain  Forext 
Ass'n  (N.  H.)  856. 

Laying  oil  pipe  lines  In  a  private  right  of  way 
for  wagon  travel  kHd  to  be  an  additional  bur- 
den on  the  land.— United  States  Pipe-Line  Co. 
V.  Delaware,  L.  &  W.  R.  Co.  (N.  J.  Brr.  & 
App.)  759. 

A  declaration  for  an  injury  to  a  wlvate  way- 
is  demurrable  which  does  not  state  In  what  re- 
spect plaintiff's  private  way  has  been  Ttoiated. 
-Murphy  v.  Bates  (R.  I.)  1011. 

One  acquiescing  in  the  change  of  a  way  made 
by  fences  Meld  not  to  have  waived  his  right 
to  an  adequate  and  convenient  way. — 8to<AweU 
T.  Fitigcrald  (Vt.)  S04. 


EJECTION. 

ot  passenger,  see  **Carriers,'*  1 1. 

EJECTMENT. 

I  1.  Bl^*  af  Mtlon  and  dofonsM. 

An  owner  of  lands,  who  accepts  from  a  ten- 
ant under  a  written  lease,  superior  to  such 
owner's  rights,  an  oral  surrender  of  possesion, 
cannot  maintain  ejectment  against  him. — 
Bowles  T.  Carr  (Vt)  581. 

I  S.   Pleading  and  evldeneo. 

A  location  by  way  of  amendment  to  a  plat 
is  not  admissime  in  ejectment,  whi^  there  is 
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no  evidence  that  It  waa  a>rrecUy  made.— Jacob 
Tome  Institnte  of  Pwt  D^oait  r.  Davla  (Aid.) 
168. 

In  ejeotmont.  a  nen  location  on  a  plat  may 
be  made  only  in  accordance  with  specific  in- 
HtructioDB  as  to  boundaries,  coursea,  and  dia< 
tances.— Jacob  Tome  Institute  of  Port  Deposit 
T.  Davis  (Md.)  160. 

Pnb.  Oen.  I^awa,  art.  75,  I  81,  permitting 
amendments  to  plats  in  ejectment,  anthorties 
amendmentu  only  as  to  matters  unknown  or 
overlooked  at  the  time  of  the  snrvey.— Jacob 
Tome  Institute  of  Port  Deposit  t.  Davis  (Md.) 
168. 

Xnstmction  Md  not  to  require  too  hieh  a  de- 

§ree  of  proof  on  part  of  plaintiff.— Page  t. 
impaon  ^a.)  688. 

Where  i^alntiff  claimed  title  by  pnrchase  at  an 
orphans*  court  sale  by  an  executor,  the  will  of 
a  testator  directinc  hia  exeeutois  to  convert  liis 
realpropertr  into  money  waa  admlaaftile.— Hart 
wiUiama  (Pa.)  983. 

Power  of  attorney  hdd  inadmlntble  to  show 
tbat  one  nnder  whom  the  plaintiff  daimed  did 
not  intend  to  bold  the  land  adrersely  to  his  sons, 
under  one  of  which  defendant  daimed.— Hart  t. 
Williams  (Pa.)  983. 

Declarations  of  the  agent  of  plaintiff  in  eject- 
ment hdd  admissible  to  show  the  surrender  of 
possession  by  defendant  before  actlMi  brought. 
— Sowlea  T.  Carr  (Vt)  S81. 

I  3.   Trial,  JwdsMKt*  •afcMoaaat  of 
Jodcmeiit,  wad  reriew. 

Under  JBjettment  Act,  i  4.  providing  for  join- 
ins  laudlonl  in  ejectment  against  a  tenant,  and 
section  20,  authorizing  a  dismiaaai  against  any 
defmdant,  the  landlord  can  only  prevent  dts- 
misSa)  as  to  himself  by  applying  for  leave  to 
defend,  under  section  17,— Baxter  t.  Carrol 
(N.  J.  Ch.)  407. 

Judgment  in  ejectment  by  devisee  against 
one  to  whom  executor  sold  land  will  be  con- 
ditioned  on  his  not  paying  the  balance  of  the 
price  doe,  and  obtaining  deed  within  a  reason- 
able time.— Stevenson  t.  Scott  (Pa.)  683. 

ELECTION. 

Between   testamentan  proTitfona  and  other 

rights,  see  "Wills,"  f  5. 

ELECTION  OF  REMEDIES. 

A  creditor  residing  In  Maryland,  securing  an 
attachment  therein  against  property  of  a  for- 
eign corporation  for  which  a  receiver  has  been 
appointed  in  another  state,  who  files  his  claim 
with  anch  receiver,  reserving  the  right  cot  to 
abandon  his  attachment  siut.  is  not  precluded 
from  B  recovery  in  the  attachment  suit.— Liu- 
Tille  T.  Hadden  (Md.)  1007. 

ELECTIONS. 

I  1.    Right  of  snffrase  and  regnlatloB 
thereof  in  ceneral. 

T'ndor  Coiiwt.  nrt.  '2,  S  1.  and  Anipud.  art.  7, 
I  1,  conferrinc  risrlit  to  vote  for  nil  civil  offl- 
cerR.  statute  providinc  that  each  voter  shall 
vote  for  but  one  candidate,  and  five  receiving 
most  votes  shall  be  declared  elected,  is  void. — 
In  re  Opinion  of  Judges  (It.  I.)  1000. 

§  2.  Contests. 

In  election  contest,  whether  certain  ballots 
were  invalid  as  marked  ballots  held  one  of  fact 
for  the  drcnit  court,  which  would  not  be  re- 
viewed on  appeal.— I  lackett  t.  Mayhew  (N.  J. 
Sup.)  688. 

In  petition  contesting  election  on  ground  tbat 
legal  ballots  had  been  rigci:ted,  the  cause  of  the 


rejection  need  not  be  stated.— Haclcett  t.  Mnv- 
hew  (N.  J.  Sup.)  688. 

In  affidavit  oa  filing  petition  in  election  contest 
circnoutaneea  of  the  case  need  not  be  set  forth. 
-Hacfcett  T.  Uayhew  (N.  3.  Sup.)  6S& 

Petition  for  contested  election,  under  reTis^^l 
election  law  of  1808,  most  be  verified,  not  oniv 
as  to  the  ground  of  the  contest,  but  aa  to  the 
fact  tbat  15  petitioners  are  qualified  roters.-— 
Smith  T.  8ml&  (N.  J.  Sup.)  m 

Petition  in  contested  election,  nnder  revised 
election  law  of  1898,  hdd  sufficiently  Terified.— 
Smith  V.  Smith  (N.  J.  Sup.)  753. 


S  a.   Vlclatimu  of  oleeUon  lai 

Under  19  Laws,  c.  39,  I  33,  the  intent  is  not 
a  necessary  ingredient  of  the  offense  of  frandii- 
lently  registering  in  two  districts. — State  v. 
Caldwell  (Dd.  Gen.  Sess.)  108. 

An  indictment  for  knowiiwly  resisterins  in 
two  election  diErtricts  may  be  laid  nnder  1ft 
Laws,  c.  38,  I  33.— State  t.  CaldweU  (Dd. 
Gen.  Seas.)  198. 

An  indictment  for  frandulently  registering  in 
two  election  districts  most  set  out  the  facts  on 
which  the  chaise  ia  based.— State  t.  Vincent 
(DeL  Oen.  Seas.)  ISO. 

ELECTRICITY. 

proof  that  electric  light  wire  was  tmiltng 
broken  on  sidewalk  hdd  to  afford  presnmptios 
of  negligence  in  a  suit  bj;  one  injured  thn>aph 
shock  by  contact  with  wire, — Newark  Elevtrir 
Light  &  Power  Co.  v.  Buddy  (S.  J.  Sap.)  71:^ 

Company  placing  wires  in  public  highway 
hdd  not  liable  to  one  who.  with  others,  breaks 
dow^  such  wires,  and  is  injured  while  fasndl:nj; 
them,  because  it  maintained  the  enrreDt  passin? 
over  them. — Newark  Electric  Light  &  Power 
Co.  T.  McGilvery  (N.  J.  Sup.)  MS. 

Act  April  21,  1896,  invests  an  electric  light 
company,  which  has  strung  wires  under  a  resolu- 
tion permitting  it,  with  a  franchise  presumptive- 
ly nerpetnal.  and  not  a  mere  revocable  license.— 
Suburban  Klectric  Light  &  Power  Co.  v.  Inhab- 
itants of  East  Orange  Tp.  (X.  J.  Ch.)  865. 

Act  April  21.  189&  anthorisiog  dectric  light 
compaotps  to  erect  powe  and  wires  on  hidiways. 
is  presumiKl  to  hare  Iwen  enacted  with  the  dan- 
gerous character  of  anch  wires  in  mind;  and 
hence  they  may  be  strong  on  telephone  polc^ 
already  erected.— Suburban  Electric  Light  & 
Power  Oo.  t.  Inhatntanta  of  Bast  Orange  Tv> 
(N.  J.  Oh.)  806. 

EMBEZZLEMENT. 

An  insurance  agent  employed  to  collect  mon- 
ey for  his  company,  for  which  he  Is  paid  a  com- 
mission, hdd  not  audi  a  joint  owner  of  the 
funds  collected  as  to  reliere  him  from  a  charger 
of  embezzlement— State  t.  CoIUns  (Del.  Gen. 
Scss.)  144. 

Defendant  is  not  bound  by  entries  in  a  ledzi  r 
made  by  other  parties.— State  v.  CeUins  <I>el. 
Gen.  Sess.)  144. 

An  agent  retaining,  nndbr  mistaken  daim  of 
right,  money  collected  by  him  as  agent,  is  not 
guilty  of  emheulement.— State  T.  Collins  (Del. 

Gen.  Sess.)  144. 

On  trial  for  fraudulently  converting  moniv 
intrusted  to  an  agent,  defendant  can  afaow  that 
fund  was  misappropriated  without  hia  knowl- 
edge or  consent  by  another. — Bnmett  t.  State 
(N.  J.  Sup.)  719. 

EMINENT  DOMAIN. 

The  liability  of  a  city  for  chantfng  street 
grades  is  imniaterlBl  in  an  action  for  damages 
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for  an  inrasion  of  a  dominant  estate  111  a 
street  by  constructing  a  sewer  therein.— Oitf  «f 
Baltimore  v.  Cowen  (Md.)  600. 

rKversIon  of  a  natural  stream  into  a  newly- 
constructed  sewer  00  feet  distant  Md  not  to 
make  the  eewer  identical  in  law  with  the 
stream,  and  snbject  adjacent  estatee  to  the 
!>ame  bardena  they  bore  with  referwce  to  the 
Kiream.— OltT  of  Baltimore  T.  Oowen  (lid.) 
000. 

A  city  held  liable  for  costs  of  carrjing  a  aewer 
under  railroad  traoks  because  the  railroad  coni- 
linnj'a  estate  was  a  dominaiit  vested  (Hie.— City 
of  Baltimore  t.  Cowcd  (Md.)  800. 

The  laying  of  double  track  along  street  so 
narrow  that  there  will  not  be  room  for  ve- 
hicles between  track  and  curb  will  not  be  ad- 
ditional aerritude.  where  value  of  abutting 
property  wilt  be  increaaed. — Poole  T.  Falls  Boad 
Electric  By.  Co.  (Md.)  1009. 

On  issue  whether  construction  of  street  rail- 
way will  subject  street  to  new  use,  the  question 
is  whether  there  will  be  appropriation  of  rever- 
sionary interest  of  abutting  owners  in  street, 
and  not  whether  there  will  be  coDsequentiaJ 
damages  to  such  owners.— Poole  t.  Falls  Road 
Electric  Ry.  Co.  (Md.)  1009. 

Injunction  bdd  not  to  lie  to  prevent  conseqneiK 
tial  injuries  reraltlnfc  fnun  conatmction  of  rail- 
way.—Poole  V.  FaUa  Road  Biectric  Ry.  Co. 
(Md.)  1069. 

The  decrease  In  value  of  railroad  shares  by 
reason  of  the  execution  of  a  contract  to  lease 
the  road  hdd  to  fall  tm  their  owner,  when  tak- 
en in  condemnation,  under  Pub.  St  c  ISO^  81 
28-37,  to  effectuate  the  lease. — Gregg  t.  North- 
ern R.  R.  (N.  H.)  271. 

Evidence  that,  with  better  management  of  a 
railroad  corporation,  its  shares,  taken  by  emi- 
nent domain  to  effectuate  a  lease  of  the  road, 
would  at  the  time  of  taking  have  been  worth 
more  than  was  awarded.  Md  irrelevanL— Gregg 
V.  Xorthem  R.  R.  (N.  H.)  2TL 

Verbal  waiver  of  right  to  compensation  for 
land  taken  cannot  be  revoked  when  acted  upon. 
— TJncanoonuck  Road  Co.  v.  Orr  (N.  H.)  686. 

Act  .Tune  13.  1898  (P.  U  461),  held  not  to  vio- 
late the  constitutional  provision  that  compen- 
sation for  private  property  taken  for  public 
use  must  be  made  in  money,  not  in  benefits, 
and  that  an  sRseRsment  of  benefits  idialt  be 
equal. — Randolph  v.  Board  of  Chosen  Freehold- 
ers of  Union  County  (N.  J.  Sup.)  960. 

Measure  of  damages  where  coal  mined,  bnt 
left  on  surface,  is  taken  for  a  roadbed,  is  the 
market  value,  less  the  coit  Vt  marketing  it. — 
]>hit;b  VaHey  Coal  Co.  t.  Wilkesbarre  &  E. 
B.  Co.  (Pa.)  37. 

A  grant  hdd  to  be  an  interest  in  lands,  with- 
in Gen,  Laws,  c.  71,  fi  4,  the  phrase  "owners 
of  lands"  not  being  restricted  to  owners  of  the 
fee.— >IcCotter  v.  Town  Council  of  New  Shore- 
ham  (R.  I.)  572. 

}  S.    Prooeedlnsa  to  take  proper^  ud 
assess  comvensstloii. 

Petition  for  appointment  of  commisrion  un- 
der charter  of  street-railway  company  to  con- 
demn land  deemed  necessary  by  the  directors 
of  the  company  for  extending  its  line  six  miles 
outside  of  a  certain  city  Ma  sufficient.— In  re 
B'rout  St  U.  St  Ry.  Co.  0el  Super.)  200. 

Where,  under  County  Park  Act,  a  single  sum 
has  been  awarded  to  all  persons  interented  in 
condemning  land,  one  of  them  may  appeal  in  re- 
spect to  his  interest— Rlmback  v.  Bssex  Conn- 
tr  Park  Gom'iB  (N.  J.  Sup.)  699. 

Where  single  sum  has  been  awarded  to  all 
persons  Interested,  on  appeal  by  one,  the  court 
should  ascertain  liia  share,  In  order  that  costB 
of  appeal  may  be  legally  adjusted.— Rim  back 
T.  Bssex  County  Park  Com'rs  (N.  J.  Sup.)  699. 


Gen.  Laws,  c.  71,  S  4,  providing  that  in  con- 
demning land  for  highways  the  town  riiall 
agree  with  the  owner,  and.  in  case  they  can- 
not asree.  then  it  may  condemn  the  land*  is 
imperative.— McCotter  v.  Town  Council  of  New 
Shoreham  (R.  I.)  572. 

Oen.  Laws,  c.  71,  §  4,  requires  a  reasonable- 
effort  to -find  and  agree  with  a  nonresident  own- 
er of  lands  taken  for  highways  on  the  question 
of  damages,  and  is  not  satisfied  by  a  sin- 

Sle  ineffective  inquiry  as  to  his  residence,  where 
is  interest  was  of  record,  and  the  city,  coun- 
ty, and  state  of  his  residence  known.— McOot- 
ter  V.  Town  Council  of  New  Shoreham  (R.  I.) 
572. 

Institution  of  condnnnatlon  proceedings  during 
a  current  year  prevents  a  tenant  from  vear  to 

J 'ear  from  holding  another  year  because  his  land- 
ord  failed  to  terminate  the  tenancy.— In  re  State 
House  (R.  I.)  1004;  In  re  Doyle.  Id. 

S  3.    Remedies  of  owmers  of  property. 

AVhere  a  party  owns  premises  at  the  time 
the  grade  of  an  adjacent  highway  is  cbanged, 
his  right  of  action  for  damages,  being  complete 
when  the  change  is  made,  is  not  affected 
his  aubsequent  conveyance,  without  reserva- 
tion, of  the  premises. — Hodgmaq  v.  City  of 
Concord  (N.  H.)  287. 

An  appeal  ia  a  proceeding  to  condemn  a  right 
of  way  for  a  lateral  railroad  hdd  premature  un- 
der Act  April  20.  1858  (P.  L.  361)  |  1.— In  re 
Lake  Erie  Limestone  Co.'s  Lateral  R.  R.  (Pa.> 
648;  Appeal  of  Carbon  Limestone  Co.,  Id. 

I  4.    Title  or  rtebts  aoqolred. 

Under  P.  L.  18357  P-  25  (Morris  &  Ehsex  Rail- 
road Company  Charter),  the  company,  on  con- 
demnation of  lands,  take  an  entire  fee,  and  not 
an  easement.— United  States  Pipe-Line  Co.  v. 
Delaware,  Xi.  &  W.  R.  Co.  (N.  J.  Btr.  ft  A^> 
759. 

EMPLOYES. 

See  "Master  and  Servant" 

ENTRY. 

Of  Judgment,  see  "Judgment**  1 2.  ■ 

EQUITY. 

EqultaUe  conversion,  see  "ConverdoB.** 

 estopijel,  see  "Estoppel." 

Relief  against  judgment,  see  "Judgment.**  i  4. 
Remedies  of  adjoiniog  landownras,  see  "Adjoin' 
ing  Landowners,"  S  1- 

,  FOrMettfar  avbjeeU  of  eguitabte  JurlscHettoii  and 

See  "Creditors'  Suit";  "Marshaling  Assets  and 
Securities";  "Partition";  "Specific  Perform- 
ance," 

Jurisdiction  over  assignee,  see  "Asalgnmoits  for 
Benefit  of  Creditors,"  S  2. 


i  1.    Jnrisdlotlon.  principles,  tmA 
ims. 

Relief  is  not  equitable  merely  because  plead- 
ing concludes  with  the  words,  "such  other  re- 
lief as  is  just  and  right  in  the  premises,"  the 
complaint  being  on  a  note,  and  there  being  no 
CTonnd  for  equitable  accounting.  —  Baxter  v. 
Camp  (Conn.)  80S. 

Equity  has  no  Jurisdiction  to  decree  the  sup- 
port of  a  wife  because  of  her  husband's  failure 
to  maintain  her. — Margarum  v.  Margamm  (N. 
J.  Ch.)  367. 

On  a  foreclosure  bill,  equity  has  jurisdiction 
to  adjust  the  equity  to  a  conveyance  arlsinx 
on  an  entry  on  the  lands  in  qne^itlon  by  a  rait 
road  company  nnder  a  verbal  agreement  to  con- 
vey right  of  way  without  resorting  to  condem- 
nation.—Huntington  V.  Headley  &..J.  Oh.)  670. 
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Equity  has  juriwliction  to  eojotn  one  from 
4raiiBportIng  oil  throagfa  pipes  schms  the  laod 
of  aoother.— Delaware.  L.  &  W.  R.  Co.  t. 

Breckenridge  <N.  J.  Ch.)  966. 

Bill  to  compel  reconveyaiice  of  land  frauda- 
leutly  parchased  at  sherilTa  sale  Md  to  pre- 
sent a  caae  tor  a  court  of  eqalt7.~BIcOmT 
V.  Jenkins  (Pa.)  315. 

Grantee  in  a  deed  Md  entitled  to  equitable 
relief  on  breach  of  covenant. — BJlectric  Citj 
Land  &  ImproTement  Go.  T.  West  lUdge  Coal 
Co.  (Pa.)  488. 

Equtty  haa  jurisdiction  of  a  bUl  to  maintain 
a  right  of  war  against  the  encroachments  of 
several  adjoining  owners.— Stockwell  r.  Fitz- 
gerald (Vt.)  504. 

Const.  1786.  c.  2,  f  6.  sathorizes  the  legisla- 
ture to  vest  the  court  of  chanoerr  with  power  to 
abate  a  public  nuisance.— State  t.  Murimy  (Vt.) 
1037. 

To  recover  a  legacy  beqneathed  in  trust  In 
equity,  the  trustee  must  show  Inability  to  do 
BO  in  the  probate  court  or  that  appc^ntmeat  of 
trustee  is  neceasanr.— Sdiool  Dist.  No.  8  of 
Town  of  Bethel  t.  ghddon  (Vt)  1041. 

I  X.   IrfMbes  aad  atelo  d— ■■Ja. 

Evidence  Md  not  to  show  laches  of  remain- 
der-men in  enforcing  a  chane  on  land  derlsed. 
—Buchanan  T.  Lloyd  (Md.)  1075. 

Bill  for  accounting  and  discovery  under  leases 
of  oil  and  gas  lands  Md  not  barred  for  laches. 
-Akin  V.  Marshall  Oil  Co.  (Pa.)  748. 

ThouRh  strictly  statutes  of  limitations  are 
applicable  only  to  courts  of  law,  «3,iiibF  fol- 
lows the  law  in  respect  thereto.— Taylor  t. 

Slater  (B.  I.)  1001. 

To  constitnte  laches,  the  delay  most  work  a 
•disadvantage  to  another.— Taylor  t.  Slater  (R. 
I.)  1001. 

A  decree  dismissing  a  bill  without  prejudice 
is  no  excuse  for  laches  where  this  would  hare 
applied  to  the  suit  in  which  the  decree  was 
entered.- Taylor  v.  Slater  (R.  I.)  1001. 

Facts  Md  to  show  laches  on  the  part  of  the 
payee  of  a  note.— Taylor  v.  Slater  (R.  I.)  1001.. 

S  3*    PaFtlea  mmA  i^ooesa. 

A  bill  to  declare  an  equitable  lien  Md  not  in- 
suffident  for  want  of  necessary  parties  defend- 
ant because  one  co-tenant  who  had  executed  a 
trnat  deed  for  creditors  was  not  Joined.— Wil- 
liams T.  Harlan  (Md.)  61. 

I  4.  Pleadlac 

Where  a  bill  not  for  a  general  account  alleged 
a  d^bt  and  nonpayment  thereof,  hdd,  that  the 
reading  of  all^ations  in  the  answer  admitting 
the  debt  brought  before  the  court  further  alle- 
gations denying  liability  by  affirmatiTely  al- 
^[ing  payment.— Febsenfeld  T.  Crockett  (Md.) 

Rule  213  does  not  extend  indefinitely  the  time 
to  move  to  make  an  answer  more  definite  and 
certain.— Meredith  t.  New  Jersey  Zinc  Go.  (N. 
J.  Ob.)  229. 

A  plea  setting  up  as  a  defense  matters  ap- 
parent on  the  face  of  the  bill  will  Ik  overruled. 
-Davis  T.  Davis  (N.  J.  Ch.)  353. 

Under  a  general  demurrer  to  a  bill  for  want 
of  equity,  a  demurrer  ore  tenus  for  want  of 
proper  parties  may  be  assigned.— Van  Orden  t. 
Van  Orden  (N.  X  Ch.)  071. 

In  a  bill  to  compel  the  payment  of  sums 
awarded  by  a  Judgment,  the  fact  that  some  of 

the  items  were  to  be  paid  on  a  condition  not 
shown  to  have  been  fulfilled  does  not  make 
the  bill  demurrable  for  want  of  equity. — Van 
Orden  v.  Van  Orden  {N.  J.  Ch.)  671. 

Contract  to  convey  land  set  out  in  the  bill 
will  not  be  held  on  demurrer  too  vague  to 
idenUfy  the  land,  whe>«  Its  situation  may  be 


located,  and,  when  located,  it  can  with  reaaett- 
able  certainty  be  ascertained  on  the  gnmnd.— 
Riley  v.  Hodgklns  (N.  J.  Oh.)  1009. 

Matters  of  defense  not  clearly  ai>pai«Bt  ob 

face  of  the  Ull  must  be  brought  into  the  rec- 
ord by  plea  or  answer. — Riley  v.  Hodgklns  (N. 
J.  Ch.)  1009. 

A  bill  is  snfflcient  if  it  statra  the  lecal  ef- 
fect of  complainant's  claim.— Biler  Hodg- 
klns (N.  J.  Ch.)  1009. 

When  bill  does  not  shov  timt  sDeged  agree- 
ment creating  trust  was  not  In  writing,  objectfan 
that  agreement  is  void  under  statute  of  fraiida 
because  not  in  writing,  cannot  be  raised  by  de- 
mnrrer.- Whiting  v.  Dyer  (R.  L)  806. 

I  6.  Evldeaee> 

Where  a  bill  Is  not  for  a  general  aeconnt,  and 
the  converse  of  facts  wUch  evidence  a  di&- 
diarge  of  liability  Is  averred,  allegatkHW  In  the 
answer  of  such  facts  are  not  new  mattera  of 
defense,  though  affirmatively  alleced. — 'Fduo- 
feld  V.  Crockett  (Md.)  66. 

Under  Code  1888,  art  16,  H  14fL  147,  where 
an  answer  under  oath  is  required,  it  will  be 
evidence  against  complainant  only  if  read  by 
him;  and,  where  not  so  required.  It  will,  if  un- 
der oath,  be  evidence  for  defendant  when  the 
cause  is  heard  on  bill  and  anawer;  but  wheth- 
er or  not  the  answer  be  evidence,  U  will  always, 
when  denying  the  allegations  of  the  bill,  force 
complsinant  to  prove  those  allegadona. — ^Feb- 
senfeld V.  Crockett  (Md.)  66. 

I        Hasten   amd  co— i  mainmmm,  md 

SroeeedlBCB  before  tkeas. 
ig  constrned  to  mean  that  a  credit« 
brought  a  foreign  attachment  intending  to  in- 
eqoitably  prefer  Itsdf  to  other  credltora.— Ha* 
sen  V.  £jodoaTflle  Nat  Bank  (Tt)  1M6. 

S  7.    Deeree,  mnA  eaf onemeat  tkareof. 

In  suit  fbr  forfeiture  of  defendant's  lease, 
court  cannot  decree  forfeiture  of  plaintiff's 
lease,  where  defNidant  did  not  file  cross  bilL— 
Fteeland  v.  South  Penn  Oil  Go.  (Pa.)  lOOa 

S  8.    Bin  of  roTiew. 

Where  a  party  desires  to  question  a  decree 
that  has  not  been  enrolled  on  new  facts,  he 
should  apply  for  leave  to  file  a  bill  in  the  na- 
tui«  of  a  bill  of  review.— Ft  Wayne  Electric 
Corp.  T.  Franklin  Electric  Light  Go.  (N.  J.  Ch.) 
660. 

ERROR,  WRIT  OF. 

See  "Aweal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundailea.** 
Of  bridges,  see  "Bridges,"  1 1. 

ESTATES. 

Created  by  will,  tet  "Wills,*'  |  ^ 

Decedents*  estates,  see  "Executora  and  Adndnii- 

trators." 

Joint  tenancy,  see  "Joint  Toiancy.** 
Restrictions  on  creation  of  fntnx«  estate^  ne 

"PerpetuitieB." 
Tenancr  In  common,  see  "Tenancy  In  Oommon." 

ESTOPPEL 

I  1.   BnvlteUa  anowd. 

An  asngnee  of  a  mortgage  mm  not  estopped 

from  relying  thereon  because  of  his  cMisent  to 
certain  ooaveysnces.— Quimby  v.  Williams  (N. 
H.)  862;  Gould  v.  Same.  Id.;  Tibbetta  t.  Same, 
Id. 

An  assignee  of  a  m<Ktgafte  which  was  a  first 
Uen  tuU  not  estopped  by  his  acta,  as  against 
aubseqnent  mortgagees,  who  relied  on  the  mort- 
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gagor'B  and  mortgasee's  statement  that  ttae  pre- 
vious mortgage  had  been  satisfied. — Quimby  v, 
Williams  (N.  H.)  882;  Gould  t.  Same,  Id.; 
'nbbetts  T.  Same,  Id. 

Subscriber  for  stock  hdd  estopped  to  assert 
inralidl^  of  parol  subscription,  where  corpora- 
tion had  proceeded  on  faith  of  it— Perkiomen 
Brick  Go.  T.  Dyer  <Pa.)  325. 

In  asiumpsit  on  a  contract  to  contribute  to- 
wards the  construction  of  a  bridite,  whereby  a 
town  was  induced  to  build  the  bridge,  the  prom- 
isor is  estopped  from  claiming  that  the  town 
had  no  authority  to  build  it— Town  of  Grand 
Isle  T.  Kinney  (Vt.)  130. 

.  An  instrument  in  writing  hdd  to  give  the  per- 
son in  possession  of  land  an  equity  of  redemp- 
tion in  it,  so  that  neither  he  nor  those  daiming 
under  him  could  dispute  the  owner's  title.— 
Paine  t.  McDowell  (Vt.)  1042. 

EVIDENCE. 

See  "Deporitlons";  •TOiooTCTy." 

In  actions  for  damages  caoaed  hr  animih,  we 

"Animals,"  {  3. 

 on  bills  or  notes,  see  "Bills  and  Notes,"  f  6. 

In  bastardy  proceedings,  see  "Baatards." 

Presnmption  of  sufficiency  on  appeal,  fee  "Ap- 
peal and  Error,"  8  6. 

Reception  at  trial,  see  "Trial,"  3. 

Reriew  on  appeal,  see  "Appeal  and  Strror,**  |  1. 

Aa  to  particular  /act«  or  istues. 

See  "Acknowledgment,"  §  1;  "Adverse  Posses- 
sion," §  2;  ^'Alteration  of  Instruments"; 
"Boundaries'';  "Deeds."  |  S;  "ITraiuliilent 
OouTeysnces,"  |  3. 

Aa  to  fraudulent  intent  of  grantw,  see  "Ftand- 
ulent  CouT^ncea,"  |  1. 

in  ptntteular  etoil  action*  or  proceedtttgrs. 
See  "Ejectment,"  S  2;  "Replerin."  |  2;  "Ttea- 
pass.^ 

Equity,  see  "Equity,"  (  6. 

Probate  proceemngs,  see  "Wills,"  |  8. 

In  particular  ertminal  proaeeuUoiu. 

See  "Burslary";  '^minaJ  Law,"  I  3;  "Homi- 
cide^'* I  B;  "Intoxieattng  Uqaon.*  1 1. 

I  1.   Jvdloial  motieo. 

Courts  cannot  take  jndldal  notice  of  wheth- 
er a  city  ordinance  has  been  repealed.— Field 
V.  MaUter  (Md.)  1087. 

Courts  do  not  take  judicial  notice  of  the  stat- 
utes of  other  ststes.— Taylor  t.  Slater  (R.  I.) 

lOOL 

i  S.   Beloraaoy,  mataviallty,  mmA  oov- 
peteney  im  semeraL 

Defendant's  eridence  that  he  had  canceled 
signature  to  agreement  with  his  wife  by  her 
son  cannot  be  corroborated  by  evidence  that  he 
liad  told  certain  persons  the  same  thing.— Bax- 
ter T.  Camp  (Conn.)  803. 

Declaration  of  deceased,  on  ^ving  her  son 
agreement  of  husband  to  pay  the  son  a  certain 
amount  on  her  death,  no  part  of  the  res 
gestse.- Baxter  v.  Camp  (Conn.)  803. 

Where  a  written  contract  provided  that  goods 
bought  should  be  "up  to  standard."  defendant  in 
action  for  price  cannot  show  they  contracted 
with  reference  to  standard  defined  by  plaintiff 
in  circular  issued. — Peon  Steel  Castings  &  Sin- 
chine  Co.  T.  Wilmington  Malleable  Iron  Co. 
(DeL  Super.)  23a 

It  is  evidence  of  good  reputation  that  It  is 
not  talked  about— Milliken  v.  Long  (Pa.)  540. 

Evidence  that  persons  occupying  houses  ad- 
joining that  of  plaintiff  did  not  nonce  nor  were 
.iffected  by  sewer  gas  held  inadmissible  to 
show  that  plaintiff  was  not  affected  thereby. — 
Batemaa  t.  City  of  Ruthind  (VtO  600. 


Testimony  In  reference  to  statements  of  an 
affldarit  made  by  a  witness  fs  inadniiBsIble 
where  the  affidavit  itself  !s  insdmissible. — 
Billings .  T.  Metropolitan  Life  Ins.  Co.  (Vt) 
516. 

S  3.   Best  and  seooadary  orldenoe. 

A  telegram  from  plaintiff  to  defendant,  merely 
confirming  a  contract  made  on  the  same  day,  Is 
sdmissible  in  an  action  for  the  breach  of  the 
contract,  the  existence  of  which  is  disputed  by 
defendant— Rogers  t.  Fenimore  (DeL  Super.) 
886. 

Parol  testimony  hfld  inadmisaible  to  show  tha 
stamping  of  a  voter's  tax  receipt  the  pap« 
itself  being  the  best  erMence. — State  t.  Cald- 
well (Del.  Oen.  Sess.)  108. 

Possession  of  lands  may  be  proved  by  parol. 
—Jacob  Tome  Institute  of  Port  Deposit  v.  Da- 
vis (Md.)  166. 

A  deed  is  the  beat  evidence  as  to  the  name 
of  the  grantor.— Jacob  Tome  Institate  of  J^rt 
Deposit  V.  Davis  (Md.)  166. 

Testimony  that  witness  did  not  preserre  pa- 
pers used  at  wrappers,  and  did  not  know  where 

the  one  In  question  was,  hdd  sufficient  account- 
ing for  its  Donprodnction  to  authorize  parol 
proof  as  to  what  was  printed  on  it— Wrimt  T. 
State  (Md.)  705. 

i  4.  Adatlssioma, 

Unsworn  admissions  made  out  of  court  caa 
be  used  only  against  the  one  making  them.— 
Baxter  t.  Carrol  (N.  J.  Ch.)  407. 

GommimlcationB  In  negotiating  settlement 
Md  inadmissible  In  action  on  claim.— Fisher  T. 
FideUty  Mut  Life  Ass'n  (Pa.)  467. 

Testimony  held  admissible,  aa  tending  to  show 
an  admission  by  defendants.— -Town  of  Dover 

V.  Winchester  (Vt)  445, 

I  5.  Deolaratlovs. 

Admissibility  of  declarations  of  deceased  un- 
der Gen.  St  8  1004,  In  action  by  or  against  rep- 
resentatives, determined.  —  Baxter  v.  Camp 
(Conn.)  803. 

Exdamationa  made  by  a  person  while  asleep 
Md  inadmbalble.  —  hammer  t.  Bicker  (Vt) 
1046. 

I  tti   Doo»M«atMy  arUoBflo. 

Book  of  account  held  admissible  for  what  It 
waa  worth.— Moore  t.  Morris  (Del.  Super.)  880. 

A  map  not  made  by  public  authority,  and  not 
shown  to  be  correct,  may  not  be  used  by  wit- 
nesses to  locate  positions  tiiereon  of  importance 
in  locating  a  disputed  boundary.— Jacob  Tome 
Institute  of  Port  Deposit  v.  Davis  (Md.)  166. 

Memorsndum  of  deceased  witness  krJd  not 
admissible,  where  not  made  in  the  course  of 
the  maker's  business  or  dnty,  and  not  within 
the  rules  relating  to  entries  by  deceased  per- 
sons.-^acob  Tome  Institute  of  Port  D^sit  v. 
DavU  (Md.)  166. 

On  auit  against  administrator  an  account  of 
money  lent  to  or  paid  for  decedent  made  up 
from  platntilTs  own  m«noranda,  heU  inadmis- 
sible in  her  behalf. — ^Hanser  t.  LevlneBB  (N.  J. 

Sup.)  724. 

Map  over  GO  years  old,  made  by  officers  of 
state  about  the  time  of  completion  of  public 
improvement  hdd  admissible  to  prove  extent 
of  land  appropriated  by  state  tor  such  improve- 
ment.— Smucker  v.  Pennsylvania  R.  Co.  (Pa.) 
457. 

Use  of  photographs -in  evidence  In  action  for 
iujarles  caused  by  an  accident  hdd  proper.— 
Beardslee  t.  Columbia  Tp.  (Pa.)  617. 

Proof  of  accuracy  of  photographs  and  rele- 
vancy to 'issue  la  necessary  before  introducing 
them  in  evidence.— 'Beardslee  t.  Columbia  Tp. 
(Pa.)  617. 
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{  7.    Parol  or  extrlmslo  eTMem«e  affe«t- 

In  an  action  on  a  note,  parol  evidence  Is  ad- 
miisible  on  the  part  of  the  maker  to  show  that 
it  ^aa  dellTerea  on  certain  conditions,  vliicb 
bare  not  been  fnlfilled.— lYambull  t.  O'Hara 
(Conn.)  B46. 

Parol  evidence  is  not  admissible  to  show  that 
an  ngreemeat  to  pay,  contained  in  a  note,  was 
a  conditional,  and  not  an  absolute,  promise.— 
Trumbull  v.  O'Hara  (Conn.)  54C. 

Although  the  terms  of  a  purchase  as  pre- 
scribed in  a  spcciaitj  cannot  be  varied,  jet 
the  buyer  mar,  in  an  action  for  the  price,  show 
fraudulent  misrepresentations  which  induced  its 
execution.— Thomas  v.  Grise  <DeL  Super.)  883. 

Where  J.  agreed  in  writinc  to  furnish  B, 
materials  for  a  fixed  sum,  and  to  assume  cer- 
tain contracts  for  material  prcTiovsIy  ordered. 
h^d,  that  J.  conld  not  Khow  a  contemporaneous 
oral  agreement  that  the  amount  of  the  con- 
tracts assumed  should  be  the  limit  of  cost  of 
materials  to  him,  and  that  B.  should  make  good 
any  excess.— Bandholz  r.  Judge  (N.  J.  Sap.)  723. 

Parol  evidence  held  admissible  to  show  that 
but  one  premium  had  i>een  paid  on  Insurance 
policy  containing  alleged  receipt  for  all  pre- 
miams.— Sargeant  t.  National  Life  Ids.  Co.  (Fa.) 
351. 

Parol  evidence  is  not  admissible  to  show  that 
right  is  not  Included  in  contract  for  sale  of 
land  and  deed  executed  thereunder,  where  lan- 

8iage  is  broad  enough  to  include  such  right.— 
jer  T.  Cranston  Print  Works  Qt*  L)  1014. 

Where  a  written  agreement  created  an  abso- 
lute liability,  Md,  that  parol  evidence  was  not 
admissible  to  lessen  or  avoid  the  liability.— 
Town  of  Grand  Isie  v.  Kinney  (Vt.)  130. 

The  fact  that  a  written  agreement  supposed 
to  be  lost  was  first  establidied  hf  pazol  does 
not  allow  the  introduction  of  parol  tMtimony 
Tarying  It  after  It  is  found  and  introduced  in 
erldence.— Town  of  Qrand  Isle  t.  Kinnn  (Vt.) 
130. 

I  8.    Opialon  arMoMM. 

Testimony  of  experts  as  to  their  understand- 
ing of  a  contract  of  insurance  and  the  com- 
pany's advertisement  and  explanation  of  the 
contract  is  inadmissible,  the  constmctloB  (tf 
writings  being  for  the  court.— Fuller  v.  Metro- 
politan Life  Ins.  Co.  (Conn.)  4. 

A  finding  of  competency  to  testify  to  the 
meaning  of  an  entry  in  internal  revenue  Ijooks 
Md  proper.— State  v.  Davis  (N.  H.)  1167. 

Expert  testimony  that  signatures  of  a  receipt 
alleged  to  have  been  signed  at  the  snme  time 
and  place  were  different  ink,  hdd  admissible 
where  the  claim  was  that  they  were  affixed  at 
different  times. — Porell  v.  Cavanangh  (M.  H.) 
SCO.  —    1-  / 

Opinion  of  expert  as  to  cause  of  accident  hdd 
Incompetent  when  based  on  conditions  of  which 
he  had  no  knowledge,  and  where  he  had  not 
heard  all  the  evidence. — Bert;en  Coiinb-  Trac- 
tion Co.  v.  Bliss  (N.  J.  Err.  &  App.)  837. 

Opinion  of  witness  that  block  signals  used 
on  trolley  road  are  not  reasonably  safe  held  in- 
competent. —  Bergen  County  Traction  Go.  T. 
Bliss  (N.  J.  Err.  &  App.)  KI". 

Opinion  of  witness,  in  action  tot  injury  to 
child,  that  motormau  exercised  good  Judgment, 
hM  properly  rejected. — Woeekner  v.  Brie  Elec- 
tric Motor  Co.  (ra.)  2a 

Opinion  evidence  hM  proper  on  an  Issue  as 
to  the  danger  of  cleaning  certain  machlnerr 
while  in  operation.  —  Whitaher  t.  Campbell 
(Pa.)  88. 

A  witness  cannot  state  her  opinion  as  to  the 
cauHe  of  ill  feeling  between  penons.- Miller  v. 
Miller  (P«.)  277. 


Opinions  of  experts  aa  to  wliether  two  pod:- 
etbooks  were  mended  bj  the  same  perKm  ida 
iuadmlssible.— Oommoawealth  r.  B^arr^  (Pa.f 

382. 

An  undertaker's  assistant  Md  Incompetent  i-i 
testify  Bs  an  expert  respecting  the  length  of 
time  after  death  when  rigor  mortts  may  be 
expects  to  set  in. — Commniwealth  t.  FarreJl 
(Pa.)  382. 

Opinions  of  persons  not  experts  on  hypother 
teal  question  as  to  contributory  neglig^ce  Stfe 
Inadmissible.— Beardslee  t.  ColumUa  Tp.  (Pa.* 

en. 

On  an  issue  aa  to  the  contents  of  a  lost  oil 
lease,  evidence  that  lessees  had  a  fCffular  fom 
of  lease  htid  Inadmissible.- Morris  Gnffev 
(Pa.)  731. 

A  question  as  to  whether  a  witness  was  in  * 

position  to  have  heard  signals  of  a  train  call- 
for  his  opinion.— McGeary  v.  Old  Colony  B.  li. 
(R.  L)  1007. 

Evidence  that  insured  appeared  to  be  i:: 
Round  health  Md  admissible  on  an  Issue  of 
the  truth  of  a  warrant  of  sound  health,  whwe 
witness  had  described  Insured's  physical  ai- 
pearance.— lUIIings  t.  Metropolitan  Life  In>. 
Co.  (Vt.)  516. 

i  9.    Erldeaee   at  fonae*   trlnl   ov  ia 
other  proeoedlnc. 

Testimony  of  a  deceased  witness  In  a  sni: 
by  an  administrate  is  not  admissible  in  a 
later  suit  by  an  heir  against  the  same  party, 
there  being  no  privity  between  tiie  parties 
plaiatiff.~Jacob  Tome  Institute  of  Port  Depos 
It  T.  Davis  (Md.)  166. 

Plaintiff  can  hare  read  on  senmd  trial  evi- 
dence of  witness  for  defendant  on  first  trial 

he  being  out  of  the  Jorisdiction. — Glbnson  v. 
Patterson  MUU  Co.  (Pa.)  525. 

EXAMINATION. 

Of  expert  vritnesses.  see  "Ev^enoe,**  |  & 
Of  witnesses,  see  "Witnesses,"  1 2. 

EXCEPTIONS,  BILL  OF. 

NecesdtT  for  purpose  of  review,  see  "Anneal  and 
Error/' S  6. 

Snndayn  must  be  included  in  compntins  the 
time  for  uigniDg  bills  of  exceptions,  under  Code 
Pub.  Loc.  Laws,  art.  4,  S  170. — Ajnerican  To- 
bacco Co.  V.  Strickling  (Md.)  1083. 

Under  Code  Pub.  Loc.  Laws,  art.  4,  S  170.  tf 
the  last  day  for  signing  a  bill  of  exoeirtion  fail 
on  Sunday,  it  must  be  bduded.— Amnican  To- 
bacco Oo.  T.  Strickling  (Md.)  10S3. 

EXECUTION. 

See.  also,  "AtUchment";  "Gamiahment** 

i  1.    Property  smbjeot  to  osoomtloB. 

Dower,  before  assignment,  cannot  be  taken 
under  execution.— Hagan  T.  Chapman  (Del. 
Super.)  974. 

I  S.   Uen,  lery  or  oxtMt,  aad  onatoAy  of 

property. 

A  creditor  claiming  under  fi.  fa.  dellrered  to 
sheriff  before  a  receiver  was  appointed  for  s 
corporation,  under  which  a  levy  was  made  be- 
fore the  receiver  took  possession,  was  entitled 
to  priority  over  creditors.— Prentiss  Tool  &  Sop- 
ply  Go.  T.  Whitman  tt  Barnes  Mfg.  Oo.  (Md.i 
49. 

i  S.   OlalvB  bT  tUrd  vartlea. 

Act  May  26,  1897  fSheriffs'  Interpleader  ActV 
hHd  not  to  change  the  former  rule  in  regard  to 
when  the  court  shall  grant  an  Inter^eader.— 
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Book  T.  Day  (Pa.)  998;  Appeal  of  H.  B.  Oaf- 

lin  Co.,  Id. 

S  4.  Sale. 

Judgmeut  debtor  wKoae  land  had  been  sold 
nnder  executiou  hdd  not  estopped  to  have  sale 
set  aside.— Flaherty  Cramer  (N.  J.  Cb.) 
4^. 

Person  wbo  received  land  to  secure  amount 
paid  by  him  as  surety  Add  entitled  to  repayment 
of  amount  paid  by  him  on  can4*elIation  of  ex- 
pcution  Bale  to  his  vendor.— Flaherty  v.  Cra- 
mer (N.  J.  Cb.)  482. 

Judgment  debtor  wbo,  on  having  execation 
eale  set  aside,  pays  consideration  paid  by 
third  purchaser,  kdd  entitled  to  decree  for 
amount  scainst  Judipnent  creditor.- Flaherty  t, 
Cramer  (N.  3.  Ch.)  482. 

Judgment  debtor  htSd  entitled  to  haTe  execu- 
tion sale  set  aside.- Flaherty  Cramer  (N.  J. 
Ch.)  482. 

Purchaser  at  an  execution  sale  under  judg- 
ment detective  on  face  hdd  to  acquire  no  title. 
— Tenan  v.  Cain  (Pa.)  594. 

§  fi.    Execution  against  tlie  person. 

A  defendant  imprisoned  on  execution  in  case 
for  negligence  nmy  take  the  poor  debtors'  oath, 
under  Gen.  Laws.  c.  260,  and  is  not  a  itoor  tort 
debtor,  vrbo  can  take  it  only  after  six  months. 
I )  ^^"^^  ^  chapter  261.~Ia  re  Kimball  (R. 

EXECUTORS  AND  ADMINISTRATORS. 

See,  also,  "WUla." 

S  1.    Appointment^     (nallfleation,  and 
tminre. 

Where  widow  renounces  right  to  administer 
her  bosband's  estate,  in  favor  of  certain  per^ 
SOD  belonging  to  class  next  in  order  of  pref- 
erence nnoer  Act  March  15,  1832,  the  register 
is  bound  to  appoint  such  person,  unless  person- 
al unfitness  or  legal  incompeten<^  Is  shown.— 
In  re  Swart's  Estate  (Pa.)  1000;  Appeal  of 
Swart.  Id. 

{  8.   Aaseta,  appraisal,  and  Inventory. 

Gen.  Laws,  c.  251,  %  S,  does  not  authorize  an 
administrator  to  petition  to  the  suoreme  court 
for  a  correctioD  ctf  an  iaTento^  where  he  has 
taken  no  appeal.— Onmshaw  t.  Cronshaw  (R. 
I.)  563. 

S  3.   CoUeetlon  and  wawagement  of  es- 
tate. 

The  title  to  personal  estate  of  testator  vests 
in  a  reaidnarr  legatee,  named  as  executor  In 
the  will,  as  trustee,  before  the  will  Is  prohated: 
and,  on  the  filing  of  his  bond  to  pay  cebts  and 
le^Acies,  the  title  pn!<se8  to  bim  as  an  individ- 
ual.—Richardson  V.  Bailej  (N.  H.)  263. 

Residue  of  unexpired  term  of  lease  Md  a 
chattel  going  to  administrator,  and  not  to  heir. 
— McCormick  t.  Stepbany  (X.  J.  Ch.)  &10. 

Privilege  to  renew  and  unexercised  option  to 
purchase  \eld  chattel  interests  going  to  execu- 
tor of  lesjit'e,  aud  uot  to  heir, — McCormick  v. 
Rtc-i'hauy  (N.  J.  Ch.)  840. 

An  executor  &rfd  not  liable  for  devastavit  of 
his  co-executor. — In  re  Myer's  Estate  (Pa.)  24. 

A  final  decree  on  the  merits  will  not  be  dia- 
tnrlic'd  on  a  technical  ground  where  the  hearing 
was  had  with  the  knowledge  and . acquiescence 
of  all  the  parties,  anit  a  decree  entered  at  their 
request.— In  re  Myer's  lOstnte  (Pu.)  24. 

A  decree  of  the  probate  court  permitting  ex- 
ecutrixes to  borrow  money  to  run  a  business  of 
an  estate  luid  within  its  jurisdiction,  and  con- 
clusive on  the  estate.— lu  re  Mnstin's  Bstate 
(Fa.)  618;  Appeal  of  Lloyd.  Id. 

The  remedy  given  executors  and  administra- 
tors hj  Oen.  Xaws,  e.  200,  1  16»  as  to  propertj 


of  the  estate  withheld  from  them,  does  not  bar 
a  bill  in  ermity  for  discorery  of  snch  property.-^ 
Starkweather  t.  Williams  (R*  I.)  1003. 

An  executor  shoald  not  be  chafed  wttti  the 
wardrobe  of  testatrix  where  it  is  not  shown 
how  she  acquired  it,  the  presumption  being 
that  the  husband  gnve  it  to  her,  and  that  hence 
the  title  remained  in  him.— In  re  Hall's  Estate 
(Vt.)  608. 

S  4.   Allowanoe  and  payment  of  olalnts. 

Where  the  estate  is  am^,  it  Is  liable  for 
services  in  coanecUon  with  the  trans^rtation 
of  decedent's  body  from  the  place  of  his  death, 
in  a  foreign  country,  to  the  place  oC  burial, 
rendered  at  the  request  of  the  widow.— In  rt- 
Parry's  Estate  (Pa.)  384;  Appeal  of  Uopkiu- 
son.  Id. 

Allowance  of  $1,8(X)  to  lawyer  for  services  at- 
tending to  transportation  of  body  of  deceased, 
involving  loss  of  65  days  from  professional  du- 
ties, hdd  not  excessive.— In  re  Parry's  Bstate 
(Pa.)  384;  Appeal  of  Hopkinson,  Id. 

Claim  against  a  decedent's  estate  prop- 
erly disallowed.- In  re  Miller's  Estate  (Pa.) 
532;  Appeal  of  Hanck,  Id. 

'  Facts  Md  to  justify  ezecntor  of  a  wife  In 
defending  claims  against  the  bosband's  estate. 
—In  re  Hall's  Estate  (Vt.)  508. 

S  S.    Dlatrilmtion  of  ertirto. 

Under  Gen.  St.  §  628,  the  proper  practice  to 
ascertain  heira  is  to  apply  for  an  order  of  dis- 
tribution, of  which  the  ascertainment  of  heirs 
is  an  incident— Appeal  of  Mock  (Conn.)  242. 

8  6.    Sales  and  eonToyane—  nmdor  ordar 

of  court. 

Notice  of  application  for  sale  to  pay  debts 
need  not  be  given  testator's  heirs  and  devisees. 
—In  re  Smith's  Estate  (Pa.)  542;  Appeal  of 
Stevenson,  Id. 

The  court  may  order  sale  to  pay  debts  "at 
rfther  a  public  or  a  private  sale."— In  re- 
Smith's  Estate  (Pa.)  542;  Anteal  of  Steven- 
son, Id. 

Property  covered  by  order  to  sell  the  "M. 
farm'  of  deceased  determined,— In  re  Smith's 
Estate  (Pa.)  S42;  Aroeal  of  Stevenson,  Id. 

The  court  can  order  or  approve  a  piiTate 
sale  of  realty  to  pay  debts.— In  re  Smith's  Bs- 
tate (Pa.)  542;  Appeal  of  Stevenson,  Id. 

f  7.  Aotiona. 

As  evidence  that  a  wife  bud  authorized  can- 
cellation of  her  husband's  signature  to  an  agree- 
ment to  pay  moneys,  evidence  that  he  had  paid 
more  than  tlmt  amount  during  her  last  sickness 
hdd  inadmhnlUe/— Baxter  r.  Camp  (Conn.)  803. 

Contract  made  by  husband  with  his  wife  for 
payment  of  moneys  loaned  to  her  son  if  living 
after  her  death,  and,  if  not,  to  her  heirs,  Md 
enforceable  only  by  suit  by  her  personal  rep- 
resentatives.— Baxter  r.  Camp  (CiHm.)  808. 

Bar  by  decree  on  proceedings  to  limit  cred- 
itors of  decedent  applies  to  debts  alleged  by 
way  of  set-off. — Enison  v.  Allen  (N.  J.  Sup.) 
703. 

Remedies  given  1^  Orphans'  Court  Act.  |  66. 
amended  by  Ajct  Uay  9,  1880,  can  be  enforced 
at  law  only  after  estate  of  decedent  has  been 
settled.— Emson  v.  Alien  (N.  J.  Sup.)  703. 

A  judgment  cannot  be  entered  for  want  of  on 
affidavit  of  defense  in  an  action  against  an 
executor  or  administrator  on  a  contract  made 
by  a  decedent.— Mutual  Life  Ins.  Co.  v.  Tenan 
(Pa.)  538. 

Evidence  Md  not  to  show  fraud  on  part  of 
executor  in  collecting  and  paying  over  money 
to  estate.— Johiuton  t.  McCatai  (Fa.)  692. 

limitations  run,  in  faTw  of  execator  ctdlectiog 
Jndgraent  and  pftyinc  proeeeds  Id  wnng  penon. 
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from  paymeDt  of  5iidfn>eDt-— Johnston  t.  BIc- 
CalD  (Pa.)  592. 

I  8.   AooonBtlns  and  Mttlcmant. 

Although  executrix  h&a  lite  eatate  in  prop- 
erty deviaed,  she  Is  not  therebr  excused  from 
filing  account.— Maxwell  t.  McCreery  (N.  J. 
Prerog.)  498. 

When  execotor'B  account  is  Imperfect,  la 
that  it  contains  credits  only,  the  court  may  or- 
der him  to  complete  the  document— Maxwell 
T.  McCreery  <N.  J.  Prerog.)  4ft8. 

An  executor's  account  must  show  both 
debita  and  expected  credits. — Blaxwell  t.  Mc- 
Creery (N.  J.  Prerog.)  498. 

The  court  may  allow  the  executor  for  serr- 
ices  what  they  are  reasonably  worth  within  the 
limit  of  the  sUtute.  notwithstsndlDg  he  has 
chained  for  a  leas  amonnt.— In  re  HalTs  Batate 
(Tt)  S08. 

Facts  hHd  not  to  Justify  holding  the  executor 
for  interest  on  sums  diarsed  to  him  by  rea- 
son of  his  neglecting  to  collect  and  account  for 
them.— In  re  Hall's  Estate  (Vt)  508. 

Where  a  note  and  other  property  of  testatrix 
and  the  rental  of  her  farm  were  lost  through 
the  executor's  negligence,  they  were  properly 
chargeable  to  him.— In  re  HaU'i  EsUte  (Vt.) 
SOS. 

EXEMPTIONS. 

From  taxation,  see  "Taxation,"  (  2. 
Property  exempt  from  gamiifament,  m»  "Qar* 
nUhmeBt,"  |  2. 

EXPERT  TESTIMONY. 

In  drO  aetkmg,  Me  ■mdcnee^"  I  S. 

EXPLOSIVES. 

Defendants,  blasting  for  a  sewer,  exerdsing 
reasonable  care,  hHd  not  responsible  where  con- 
cussion cracked  walls  of  building.— Simon  t. 
HeiUT  (N.  J.  Bnp.)  692. 

FALSE  IMPRISONMENT. 

I  1.    OItU  liAblUty. 

A  constable  is  not  justified  in  arrestiiv  with- 
out a  warrant  on  the  statement  of  confessed 
^cipalB  in  the  fdony.— WLUb  t.  Joidan  (B.  t) 

FALSE  REPRESENTATIONS. 

Aa  aroiding  contract,  see  "Contracts,"  <  1. 
Bfltect  of  OD  policy,  see  "Insurance,"  |  9. 

FALSE  SWEARING. 

See  "PerjiuT." 

FELLOW  SERVANTS. 

See  **UaBter  and  Serrant,"  |  8. 

FENCES. 

Facts  hM  not  to  establish  ri^t  by  preaerlp- 
tion  to  have  a  fence  maintained  adjoiQing  a 
pent  road.— Carpenter  t.  Cook  (Vt)  1038. 

FILING. 

Bill  of  exceptions,  see  "Kxceptlona,  Bill  ot" 

FINAL  JUDGMENT. 

AppeaUblUtr.  Me  **AppeBl  and  Enw,"  1 1. 


FINDINGS. 

OondusireneM  of,  on  appeal  or  writ  of  nrw,  see 

"Appeal  and  Error,"  f  11. 
Beriew  on  ameal  m  writ  of  error,  see  "Appeal 

and  Error,''  |  11. 


See  "AxKKL^ 


FIRES. 

RSH. 


Owner  of  oyster  bed  on  tide>water  flats  has 
no  cause  of  action  for  injuries  to  a  cbaond 
made  throogh  it  for  the  purpose  of  improTinc 
the  harbor  channel.— Lane     Smith  (Coiul.)  1&. 

A  right  In  gross  to  fish  on  anothei's  land 
can  neither  be  assigned  nor  inherited. — ^Beaeb 
T.  Morgan  (N.  H.)  349. 

The  right  to  fiah  In  a  brook  is  limited  at  com- 
mon law  to  the  riparian  owner.— Beadi  ▼.  Mor- 
gan (N.  H.)  349. 

A  custom  to  fish  in  a  brook  on  another's  land 
is  illegal.  If  arailable  at  all.  It  must  be  pre- 
scribed in  a  que  estate.— Beach  v.  MOTcan  t^. 
H.)  849. 

V.  a  I  4568.  providing  for  the  stoddngr  of  t 
stream,  and  forbidding  the  owner  of  the  land 
to  fiah  for  three  years,  is  not  unconstitationaL 
Const,  art.  2,  c  L—SUte  t.  Theriault  (Vc) 
103a 

FIXTURES. 

The  doctrine  of  trade  fixtnree  doea  not  apply 
between  a  tenant  and  the  mortgagee  of  his 
landlorxL— Paine  t.  McDoweU  (¥10  1042. 

Where  a  mortgagor  in  possession  of  the  land 
let  a  portion  of  it  for  the  erection  thereon  of 
a  mill,  heU,  that  the  mill  did  not  become  a 
fixture,  in  ao  far  aa  the  mortgagee  was  coa- 
cemed.— Paine  r.  McDoweU  cTtJ  1042. 

FLOWAGE. 

See  'latere  and  Water  GonreM,**  1  B, 

FOOD. 

Code  Pub.  Oen.  Lawa,  art.  2T,  H  88-01 
(Acts  1888,  c.  312),  forbidding  the  sale  of  but- 
ter substitutes,  whether  made  in  the  state  or 
not,  are  proper  exenHse  of  police  power,  and  aie 
constitutlonal^Wright      State  (Md.)  TU6. 

Code  Pub.  Gen.  traws,  art.  27,  fi  8S-01 
(Acts  1888,  c.  312),  forbidding  the  sale  of  but- 
ter substitutes,  do  not  Ti9late  DedaratloD  of 
Bights,  art  41,  declaring  agalnat  moiiMoliea. 
-Wright  T.  State  (Md.)  796. 

Code  Pub.  Oen.  Laws,  art.  27,  H  88r81 
(Acts  18S8,  c.  812),  forbidding  sale  of  butter 
substitutes,  whether  made  In  the  atate  or  not, 
do  not  Tiolate  Const.  14th  Amend,  art.  4,  (  2, 
entitling  citixens  of  each  state  to  all  priTi- 
leges  and  immnnlttea  of  those  in  the  acTual 
atatea.-WrIght  t.  State  (MdJ  789b 

FORECLOSURL 

Right  to  possesdon  oC  properly,  tm  *K3wttel 

Mortgages,"  i  S. 

FOREIGN  JUDGMENTS. 

Sw  'Judgment,"  |  la 

FORGERY. 

Where  a  note  came  Into  the  handa  of  payee, 
and  he  changed  the  date,  it  waa  forgeiy.— 
Owen  T.  Brown  (Vt)  1025}  Brown  t.  Own, 
Id. 
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1. 

Ac- 


former  ADJUDICATION. 

Sea  "JndgmeBt."  H  6.  7. 

FORMS  OF  ACTION. 

S«e  "Auompclt,  Action  oL" 

FRAUD. 

Ab  avoiding  contract  of  8al&  we  "Sales,**  I 
Effect  on  llmltatimi,  see  "Umitation  of 
tioDS,"  1 2. 

I  1.   Deeevtion  eonatltvtliV  twtKmd,  tmA 
lUblUtr  therefor. 

Deliberate  false  atatements  of  a  material  fact, 
of  which  the  other  party  had  do  reasonable  op- 
porttinttr  of  ascertaining  the  truth,  vitiate  a 
contract  induced  therebj.— Thomas  t.  Oriae  (Del 

Super.)  883. 

Fraadalent  misrepresentations  need  not  be  the 
only  indncements  relied  on,  but  are  anffldent  to 
Titlate  a  contract,  It  they  were  so  material  that 
the  contract  would  not  have  been  made  in  their 
abaence.— Thomaa  t.  Orlae  (Del  Super.)  888. 

Evidence  held  inanffldent  to  show  that  sale 
on  foreclosnre  was  In  fraud  of  mortgagor'a 
creditors.— NataUe  Anthracite  Goal  Co.  r.  By- 

on  (Pa.)  462. 

Deceit  in  Inducing  a  person  to  make  a  con- 
tract tor  life  inaurance  held  not  purged  by  a 
Teading  of  the  poller  to  the  Inanred  before  de- 
Uvery,  If  he  was  Mill  under  a  false  impression. 

— McKindly  t.  Drew  (Vt)  1069. 

I  2.  AetloBB. 

Frand  may  be  shown  by  the  acts,  oondnct,  and 
other  circumstances  attoiding  the  alleged  fraud- 
alent  tEansactlon.^Thomas  T.  Orln  (Dd.  Super.) 
883. 

Frand  is  for  the  jnry,  and  is  never  preiomed. 
—Thomas  v.  Qrise  (Dd.  Super.)  88S. 

Proof  of  ftand  Is  admlselble  under  ^cfeneral 
iaane.— Thomas  r.  Grise  (DeL  Super.)  868. 

A  declaration  hdd  to  state  a  cause  of  ac* 
tion  by  reason  of  the  Joint  illegal  acts  of  de< 
fendants  in  threatening  nlaintiS  with  loss  and 
the  resulting  damagesw-Saxe  v.  City  of  Bur- 
lington (Vt)  438. 

A  declaration  to  recover  damages  for  fraud- 
ulent acts  of  defendants  In  preventing  plaintiff 
from  erecting  buildings  'in  the  ravine  on  the 
north  side  of  P.  street.  In  the  city  of  B.,"  is 
sufficiently  definite.— Saie  v.  City  of  Burling- 
ton (Vt)  438. 

In  an  action  tor  deceit  In  Inducing  plaintiff  to 
take  a  life  insurance  policy,  he  oaving  paid 
the  second  premium,  it  Is  proper  for  him  to 
show  when  he  learned  of  the  deceit. — McKindly 
V.  Drew  (Vt)  1039. 

Admission  of  evidence  that  another  policy 
holder  told  plaintiff  that  a  certain  kind  of  pol- 
icy was  a  good  Investment  htld  not  prejudicial 
to  defendant  sued  for  deceit  In  inducing  j^ain- 
tiff  to  accept  a  similar  policy.— McKlndiy  r. 
Drew  (Vt)  1039.  . 

Testimony  of  counsel's  statement  aa  to  what 

were  insurer's  rights  under  a  policy  held  not 
prejudicial  because,  under  the  construction  con- 
ceded to  be  correct,  the  same  rights  (oUowed.— 
McKindly  v.  Drew  (Vt.)  1039. 

A  false  statement  of  defendant  Md  proper- 
ly discredited  in  an  action  for  deceit  bv  admis- 
sions on  cross-examination,  though  that  rep- 
resentation had  not  been  declared  on.— McKin- 
dly T.  Drew  (Vt)  1038. 


FRAUDS,  STATUTE  OF. 

I  1.   Pvoailaes  to  aMswev  for  debt,  do- 
f avlt,  mr  Miscarriage  vt  amortkor. 

Question  to  whom  credit  was  given  held  for 
the  Jo^.— Chesebrongh  v.  TIrrill  (N.  J.  Err.  ft 
App.5  ^6. 

Where  the  question  Is  whether  the  agreement 
is  an  original  one  or  a  collateral  undertaking  to 
pay  debts  of  another,  and  the  evidence  is  con- 
flicting, the  question  is  for  tiie  jury.— Cheae- 
broogh  V.  TlrriU  (N.  J.  Err.  ft  Appi)  2lS. 

An  oral  agreement  to  make  sales  on  commis- 
sion and  to  guaranty  the  sales  Is  not  within 
the  statute.— BuIIowa  v.  Orgo  (N.  J.  Ch.)  481 

I  2*   Acreeaseats  Mt  to  bo  pavf  ovb«4 
wltklm  OBO  year. 

Contract  to  keep  a  horse  for  a  year,  made 
several  days  before  delivery  of  the  norae,  held 
not  within  atatate.— Martin  v.  Batcbelder  (N. 
H.)  83. 

I  3.  Real  property,  mad  aatatM  muA  Ib- 
tflvests  tikerota. 

A  memorandum  of  a  land  contract  kdd  not 
to  Identify  the  price.— Stockwell  r.  Williams 

(N.  H.)  973. 

A  cross  bill  to  marshal  securities  filed  to  a 
foreclosure  bill  hdd  not  designed  to  enforce  a 
parol  contract  for  an  interest  in  lands,  but  to 
protect  cross  complainant's  equities.— Hunting- 
ton T.  Headley  (N.  J.  Ch.)  670. 

Part  performance  of  oral  agreement  to  con- 
vey land  tokes  It  ont  of  the  atatate.— Hancock 
V.  MeUoy  (Pa.)  813. 

A  consent  to  a  confirmation  of  an  admlala- 
trator*s  account  in  consideration  of  oral  prom- 
ise to  convey  land  hM  anffldent  performance 
to  take  it  ont  of  statute.— Hancock  t.  Mellof 
(Pa.)  318. 

I  4.   Salsa  of  sooda. 

Where  receipt,  acceptance,  and  control  of -thing 
sold  nppesr,  contract.  thowA  resting  In  panH* 
is  valid.— Cbeoebrongh  v.  nrrUl  (N.  J.  Bfrr.  ft 
AiVi)21S. 

FRAUDULENT  CONVEYANCES. 

By  insolvent,  see  "Insolvency,"  |  2. 

I  1.   Traaafera  aad  traasaotioaa  laTalidU 

A  conveyance  of  property,  absolnte  in  termi, 
but  without  consIderatitHi,  or  as  a  mere  securi- 
ty. Is  fraudulent  as  against  the  creditors  of  the 
grantor.  —  Quimbv  v.  Williams  (N.  H.)  862; 
Gould  v.  Same,  Id.;  Hbbetts  v.  Same,  Id. 

Where  it  is  foond  that  assizor's  intent  was  to 
defeat  his  other  creditors,  ue  assignment  will 
be  treated  as  secority  only  for  the  assigned 
claim.— Gnichtel  v.  Jewell  (N.  J.  Cb.)  227. 

Conveyance  of  debtor  declared  a  mortgage 
as  to  bona  fide  paymeota  made,  and  set  aside  aa 
to  balance.— Joseph  M.  Smith  Co.  v.  O'Brien  (N. 
J,  Ch.)  492. 

Where  transaction  Is  capable  of  two  construc- 
tions, one  that  comports  with  honestr  and  one 
with  dishonesty,  former  should  be  adopted. — 
Gray  t.  Folwell  (N.  J.  Ch.)  869. 

EvMmce  htld  not  to  establish  frand  In  con- 
veyance.—Gray  V.  Folwell  (N.  J.  Ch.)  860. 

Judgment  confessed  by  insolvent  to  secure 
money  loaned  by  his  wife  hdd  not  fraudulent 
becauae  including  Interest.— Griffith  v.  Orifflth 
(Pa.)  30;  Hawley  v.  Same,  Id. 

Evidence  heU  Insufficient  to  show  a  corpora- 
tion Insolvent  at  the  time  of  a  conveyance  in 
payment  of  a  debt— Flncb  Mfg.  Co.  v.  Stirling 
Co.  (Pa.)  284. 
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ETideoce  hdi  loHufflcIent  to  show  that  con- 
feuion  of  JudgnK-nt  was  made  with  inteDt  to 
defraud  tteditora.— Page     Siujimob  (Pb.)  638. 

I  S.  lUckto  uA  UaMUtlM  of  pwtUi 

A  ooiiT07»Dce  made  to  defraad  the  erediton 
of  the  grantor  ts  valid  against  a  subsequent 
purfhnser  from  the  grojitor  for  a  valuable  con- 
sideration, with  notice  of  the  first  converanoe. 
— Quimbv  v.  WilUams  (N.  H.)  862;  Qould  t. 
Same,  Id.;  Tibbctts  t.  Same,  Id. 

{  3.   Rmmedlei  mt  erediton. 

Where  laud  devised  watt  incumbered  to  ita 
full  value,  on  Bale  hj  devispea  for  one  dollar, 
Md.  that  a  bill  filed  several  years  thereafter, 
when  property  had  advanced  lu  value,  to  set 
aside  the  nale,  and  hold  the  deviseex  liable, 
would  be  dismissed.— Brinkerhoff  t.  Ransom 
(N.  J.  Err.  &  App.)  725. 

Moneys  paid  by  insolvent  judgment  debtor  on 
tncurobrance  on  his  wife's  lands  kfid  paid  in 
fraud  of  creditors.— Walsh  v.  Rosso  {2i.  J.  Ch.) 
669. 

When  asaifcnod  property  has  been  levied  on 
and  sold  by  creditor,  held,  that  title  of  purchaser 
cannot  be  enforced  in  action  by  creditor  to  set 
aside  assignment. — Gray  v.  Folwell  (N.  J.  Qi.) 
869. 

Where  coDTeyaDce  was  made  to  defeat  aiofcle 
creditor,  held,  tbat  mibsequeot  creditor  cannot 
attack  it— Gray  t.  FolweU  (X.  J.  Ch.)  869. 

Where  conveyed  real  estate  lies  outside  state, 
and  therefore  is  not  subject  to  lien  of  judgment 
obtained  within  state,  coorts  thereof  have  no 
Jurisdiction  to  aet  it  aside  as  fraad  apoa  soch 
creditor.— Gray  r.  FolweU  (N.  3.  Ch.)  869. 

Elridmee  Md  insnfBcIent  to  rebut  presump- 
tion that  conveyance  by  insolvent  mining  cor- 
peration  was  in  fraud  of  creditors.— Findi  Alfg. 
Co.  V.  Stirling  Co.  (Pa.)  2W. 

The  presumption  that  a  transfer  to  a  graud- 
BOn  by  one  financially  embarrassed  was  fraud- 
alent  hdd  rebutted  by  evidence  that  an  ade- 
quate consideration  was  recelTed,  and  applied 
on  original  grmntor's  debts.— Miller  t.  Withws 
(Pa.)  3U0. 


See  "Ftoh." 


GAME. 


GAMING. 


S  1.    Gamblinc  eontraets  and  trauno- 
tions. 

Consent  of  loser  of  wager  that  stakeholder 
should  pay  to  winner  a  part  of  the  stakes,  and 
should  pay  a  portion  to  the  loser,  held  not  to 
relieve  stakeholder  from  liability  under  2  Oen. 
St.  p.  1606.  where  he  does  not  perform  condi- 
tion.—Hensler  v.  JennlnKs  (N.  J.  Err.  &  App.) 
91& 

A  wager  on  a  horse  race  Is  prohibited  by  2 
Gen.  St  p.  1606,  though  the  race  is  not  n-ithin 
the  state.— Heusler  t.  Jennings  (N.  J.  Krr.  & 
App.)  918. 

A  rescission  of  a  wagering  contract  1^  the 
parties  thereto  will  not  relieve  atakeholder  of 

liability  imposed  by  2  Gen.  Rt.  p.  1UU6.  {  2, 
unk>H8  the  dciiosit  hna  been  retuinied. — Hensler 
V,  Jennings  (N.  J.  Err.  &  App.)  818. 

Declaration  in  action  by  common  informer  as 
to  a  wager  Keld  not  to  show  a  case  entitling 
plaintiff  to  sue  under  2  (Jen.  St.  n.  1606,  being 
an  act  to  prevent  gaming.  —  Fitzgerald  v. 
SchloBs  (N.  J.  Sup.)  67i. 

Purchase  of  stock  on  margin  for  speeolation 
is  a  gaming  contract  if  it  is  the  intention  of 
the  parties  that  tlicre  shall  be  no  delivery,  but 
that  the  account  shall  be  settled  on  the  basis 
of  the  rise  or  fall  in  prices.— Wagner  t.  Hilde- 
brand  (Pa.)  34. 


I  2.   Criminal  MB»oanlUUtr. 

Where  a  lessor  of  premises  used  for  ^min; 
purposes  received  a  certain  lom  nifrhtly.  wU<± 
he  testified  was  for  gas,  the  question  wbeth-r 
he  was  interested  in  the  device  was  for  tl-:' 
jury.— State  v.  Foootain  (DeL  Gen.  Sesa.)  195. 

Oommon-law  form  of  Indictment  for  keepic: 
disorderly  bouse  hfid  not  to  charge  ■  TiolatioB 
of  Aet  April  26,  1894,  relating  to  gatning.- 
State  T.  Ackerman  (N.  J.  Sup.)  607. 

Act  April  26.  1894.  relating  to  betting 
horse  races,  held  to  import  the  keeping  of  a 
place  with  intent  that  persons  may  resort  there 
for  betting.— State  v.  Ackerman  (N.  J.  Snp.i 
697. 

▲  samuat  ehaqeed  with  partidpatii^  in  keep- 
ing his  master's  gaming  hoase  may  testis  as  to 
representation*  to  master  that  tlie  businMB  was- 
lawfoL— State  t.  Ackerman  (N.  3.  819.)  097. 

GARNISHMENT. 

See.  also,  "Bxecntfon." 

S  1>    Kntnre  nad  grouda. 

Under  P.  U  1891,  p.  35,  allowing  attorney's 
fees  to  a  garnishee  where  the  case  is  disposed 
of  before  answer  filed,  fees  may  be  allowvd  to 
attomexa  for  each  garnishee,  thourii  there  was 
answer  and  trial.— Lummls  t.  ]^  Sandy  Land 
ft  Manafactv^DLg  Co.  (Pa.)  819. 

S  S>   Persons  and  property  nbjeoi  to 
garaiskBeBt. 

Bemaindnr  Interest  in  deposit  In  bank  ktU 
not  subject  to  garnishment,  under  Oen.  St.  B 
1231,  126S.-flmith  t.  Gilbert  (Oonn.)  SS4. 

Property  of  which  a  receiver  for  defendant 
took  possesnon  without  authority  is  aaldect  to 

garnishment  in  the  receiver's  bands.  —  Greene 
V.  Williams  (B.  I.)  1005. 

The  record  of  the  mortgage  of  a  negotiable 
note  held  not  a  notice  ox  negotiation  to  the 
maker  of  the  note,  within  tlie  meaning  of  V. 
8.  i  1306,  so  as  to  be  exempt  from  trustee 
process.— woodward  v.  Laporte  (Vt.)  443. 

I  S.    ^^It  or  samKOU  aad  aotloo,  aerv- 
lee*  aad  votara. 

Combination  of  a  capias  and  trustee  sammous 
In  the  same  process  Md  unanthorized  by  pro- 
visions of  present  law.— EHvoU  v.  Nichols  (VL) 

I  072. 

S  4.    Proeeediags  to  sapport  or  enforce. 

Gen.  Laws,  c.  256.  i  21,  requires  a  garnishee. 

ns  a  conditiun  precedent  to  relief  from  a  de- 
,  fault,  to  surrender  property  which  came  into 
\  his  possession  as  receiver  for  defendant,  where 

the  court  appointing  him  was  without  jurisdic- 
.  tion.— Greene  v.  Williams  XR.  I.)  1006. 

'  Gen.  Laws,  c.  SS6,  S  21,  reqnires  a  garnishee, 
as  a  condition  precedent  to  being  relieved  from 

'  the  default,  to  surrender  property  of  defendant 
which  came  into  his  possession  as  receiver, 
where  the  proceedings  in  which  he  was  appoint- 
ed liave  been  discoatinned.— Greene  r.  Williams 
(B.  L)  1005. 

GIFTS. 

Charitable  gifts,  see  "CharitieB.** 

For  title  to  pass  under  a  gift,  there  must  be 
actual  delivery  before  death  of  giver. — Wilkios 
V.  Wilson  (DeL  Super.)  7a 

Gift  of  father  to  his  emanctoatod  son  ktU 
sufficient,  though  the  father  died  before  artui 
delivery.- Willdns  t.  Wilson  (DeL  Saper^  70. 

GUARANTY. 

See  "Indemnity*';  'Trindpal  and  Surety.* 
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GUARDIAN  AND  WARD. 

S  I.    Outodr  and  Mtre  of  ward's  vanon 
mmA  eftate. 

A  guardian  may  apply  the  rent  of  the  ward'a 
real  estate  to  the  pnyment  of  an  incumbraQce 
against  It.— Switzer  t.  Switzer  (N.  J.  Ch.)  486. 

An  expenditure  of  rents  of  the  ward's  l%iidB, 
acquiesced  in  the  Knardian,  hdd  binding  on 
the  ward.— Switxer  v.  Switzer  Q^.  J.  Ch.)  486. 

S  S.   UaMUtles  on  nardiansldp  boads. 

Under  Code,  art.  67,  8  3.  an  action  on  a  gnard- 
ian's  bond  is  not  barred  by  limitatiou  nntil 
12  years  after  the  ward  arriTei  at  age.— State 
T.  ReiHy  (Md.)  121. 

HABEAS  CORPUS. 

A  magistrate's  commitment  nnder  Act  1852. 
It  22,  of  a  person  for  failing  to  disotose  where 
he  obtained  intoxicants,  hdd  not  reviewable  by 
habeas  corpus  nnless  the  magistrate's  discre- 
tion was  abnaed.-^  re  Caipenter  (Yt)  1042. 

HARMLESS  ERROR. 

See  "Criminal  Law." 

In  dvil  aetiou,  see  "Amieal  and  Kmr,**  1 11. 

HAWKERS  AND  PEDDLERS. 

Lawi  189T,  c.  48,  I  X  Imposing  a  license  on 
Itinerant  Tenders,  does  not  apply  to  a  rertdent 

taxpayer,  with  a  permanent  place  ot  business, 
Kelling  merchandise  from  his  stoclc  at  a  fair. — 
State  V.  Powell  (N.  H.)  171. 

Power  to  license  peddlers  under  Acts  1896. 
No.  150,  I  23,  sabd.  3.  Md  to  be  for  regulation 
only,  and  not  for  rerenue. — State  Bevins 
(Vt)  665. 

A  license  fee  of  $25  for  a  peddler  as  a  means 
of  regnlatlon  only,  and  not  for  revenue,  is  ex- 
oessiTe.— State  t.  Berins  (Vt.)  655. 

Indictment  for  peddling  without  license  Md 
siiffioient.— State  v.  Bevins  (Vt.)  (S5. 

Provision  in  citr  charter  authorixing  licensing 
of  peddlers  Md  valid.— State  v.  Bering  (Vt.) 
<(B5. 

HEALTH. 

See,  also,  "Food." 

An  action  by  a  municipal  iMard  of  health  in 
iletermining  a  nuisance  and  ordlering  its  abate- 
ment require*  bo  notice  to  the  party  intereiited. 
— Ilartman  t.  City  of  Wlhniiwton  (Dd.  Snper.) 

HEARING. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror,'^ 1 10. 

HIGHWAYS. 

5  1.   EstaUlskmemt,  altanktlma,  mmA  dis- 
•omtimwuMC. 

Discontinuance  by  a  town,  without  consent  of 
.  f.iirt.  as  required  by  statute,  of  a  highway 
Avhioh  has  becooie  such  by  iiner,  is  ineffectual. — 
("iirrier  v.  Davis  (X.  H.)  239. 

The  correctness  of  a  proeccdiiig  resulting  in 
the  discontinuance  of  a  nifchway  cannot  be  at- 
tacked by  a  bill  in  equity  to  require  an  associa- 
tion to  furnish  Dlaiutiff  with  a  safe  way  across 
their  lands.  —  Kilis  v.  Blue  Mountain  Forest 
Assu  (N.  H.)  856. 

That  one  whose  house  Ig  taken  for  a  high- 
way is  an  applicant  therefor  does  not  validate 
a  location  contranr  to  Act  Horch  13,  1890,  | 
1,  where  the  application  did  not  indicate  that 


the  house  would  be  talien.— Fredericks  t.  Hoff- 
meister  (N.  J.  Sup.)  722. 

S  2.    RecalatloB  and  vse  fov  traTel. 

Leaving  nnbitcbed  ahorse  and  wagon  on  the 
streets  beyond  the  read>  of  the  drlTer  is 
iifcenee.— Bifglns  t.  Wilmington  dtT  By-  Oo. 
(Del.  SuperJ  86. 

Plaintiff  cannot  sue  for  removal  of  obstme- 
tion,  where  be  suffers  no  injury  different  from 
that  suffered  by  the  public  generaJly. — Currier  v. 
Davis  (N.  H.)  230. 

Instruction  in  action  for  injuries  to  person  on 
street  hdd  confusing  and  misleading.— Bdwarda 
T.  Gimhel  (Pa.)  30. 

HOMESTEAD. 

Failure  to  set  apart  the  homestead  before 
conveyance,  and  after  an  attachment  thereof* 
M4  to  waive  the  homestead  rIghL— Brown  T. 
Clinton  (K.  H.)  286. 

HOMICIDE. 

I  1.  Marder. 

"Where  accused  stabbed  deceased  with  the 
intent  to  kill,  in  pursuance  of  a  deliberate  de- 
sign to  take  his  life,  or  do  him  great  bodily 
injury,  although  not  formed  until  the  time  of 
killing,  he  was  guilty  of  murder  in  the  first  de- 
gree.—State  T.  Faino  (Del.  0.  &  T.)  134. 

Drunkenness  may  redaoe  the  grade  of  murder 
from  the  first  to  Uie  second  degree,  where  ac- 
cused was  so  drank  as  to  be  entirely  Incapable 
of  forming  a  specific  intent  or  deliberate  de^gn 
to  Un.— State  T.  Fahio  (Dd.  O.  ft  T.)  134. 

Murder  in  the  second  degree  is  where  the  kill- 
ing was  without  justification  or  provocation  suf- 
ficient to  reduce  it  to  manslaupiter.  but  with- 
out a  deliberately  formed  design  to  take  life. — 
State  T.  Faiao  (DeL  O.  ft  T.)  134. 

The  willful  pieparatioa  and  giving  ot  poison 
to  a  human  beii^  constitutes  wpress  malice 
aforethought.— State  T.  Evans  (Del  O.  ft  T.)  136. 

One  putting  poison  in  a  well  with  intent  to 
kill,  whereby  death  of  another  drinking  the 
water  is  cansed,  is  guilty  of  murder  in  the  first 
degree,  and  this  though  die  intent  was  to  poi- 
son ftome  one  else. — State  t.  Erans  (Del.  O.  ft 
T.)  136. 

Where  two  persons  agree  to  go  to  the  house 
of  a  third  to  rob  tt,  and  while  there  such  third 
person  Is  killed,  both  are  guilty  of  murder  in 
the  first  degree,  no  matter  which  struck  the 
blow.— Boesel  v.  SUte  (N.  J.  Brr.  ft  App.) 
408. 

{  2.  lEaiMla«slitar. 

Where  the  kilting  was  io  a  sudden  brawl,  nn- 
der provocation,  or  in  the  heat  of  passion,  with- 
out time  for  reflection  and  without  cooling 
time,  it  was  manslaughter.  —  State  v.  Faino 
(Del.  O.  ft  T.)  134. 

Insulting  and  offensive  wordH  or  gestures  do 

not  constitute  a  sufficient  justification  to  make 
!i  killiog  manslaughter,  where  it  was  done  with 
a  deadly  weapon.— State  v.  Warren  (Del.  O.  ft 
T.)  100. 

§  3.   Assault  wltli  intent  to  kill. 

The  uttcrinc  of  threats,  the  existence  of  mal- 
ice, ngsinRt  the  victim,  the  following  and  at- 
tacking her  when  alone,  the  number  of  wounds, 
and  their  location  near  or  on  a  vital  point,  are 
facts  from  which  an  intent  to  kill  may  be  infer- 
red.—State  V,  Foreman  (Del.  Gen.  Sees.)  140. 

The  law  implies  malice  from  the  unlawful 
act  of  killing  itself,  previous  threats,  a  fonner 
enmity  between  the  parties,  or  the  use  ot  a 
deadly  weapon.— State  T.  Foreman  (Del.  Gen. 
Seas.)  14a 
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The  deliberate  ase  of  a  kotfe  or  other  deadly 
weap<Hi  Is  of  hself  proof  of  intent  to  kill.— 
State  T.  Foreman  (Dei.  Gen.  Beaa.)  140. 

To  eatabllsh  an  assault  with  intent  to  commit 
murder,  it  must  be  shown  that  accused  assault- 
ed the  victim  with  the  intention  of  killing  her, 
and  that,  had  she  died  therefrom,  it  would  have 
been  morder.  —  State  t.  Foreman  (Del.  Gen. 
Sesa.)  140. 

I  4.   Exeuabl*        Jnatlftable  homlolde. 

Where  death  is  prodnced  b;  a  deadly  weapon, 
no  mere  words,  nowever  insulting,  or  defiant 
gestures,  or  weak  assault  will  constitute  proTO- 
cation  reducing  the  biiUng  to  manslanghter.— 
Bute  T.  Faino  (Del  O.  &  T.)  134. 

Rule  stated  as  to  when  a  homidde  is  Josti- 
ftable  on  the  gnmnd  of  self-defenae. — State  r. 
Warrai  (Del.  O.  &  T.)  190. 

One  cannot  take  the  life  of  a  trespasser  on 

his  premises,  except  to  save  his  own  life  or  to 
escape  enormous  bodily  harm;  nor  may  he 
resort  to  the  use  of  deadly  weaimns  In  eject- 
ing him.— State  v.  Warren  (Del.  O.  &  T.)  190. 

I  S.  EvMmso*. 

On  a  trial  for  an  assanlt  with  intent  to  UIl, 
it  was  not  error  to  refuse  to  permit  defend- 
ant to  testify  whether  it  was  bis  intention  to 
injure  prosecutor  if  he  found  certain  things 
to  be  facts.— State  t.  Ferguson  (Conn.)  7(J9. 

In  a  trial  for  murder,  unless  the  plea  ia  aelf- 
defense,  proof  of  the  general  character  of  de- 
ceased for  violence  is  not  admiasibte.— State  r. 
Faino  (Del.  O.  ft  T.)  184. 

In  a  trial  for  mnrder.  the  effect  of  Intoxlcanta 
on  accused  may  be  shown  aa  affecting  his  pow> 
er  to  form  a  design  to  kill.— State  v.  Faino  (DeL 
O.  ft  T.)  134, 

Threats  made  by  deceased  which  were  not 
communicated  tD  defendant  before  the  homi- 
cide are  inadmissible.— State  t.  Warren  (Del. 
O.  ft  T.)  190. 

Defendant's  declaration  of  an  intention  to 
snnrder  a  person  who  is  sobsequeDtly  murder- 
ed Md  inadmiasible  to  show  that  defendant 
was  present  at  the  morder. — Commonwealth 
Farrell  (Fa.)  882. 

Declarations  by  deceased,  made  Immediately 
after  throat  waa  cat,  held  admtsdble,  as  part 
of  the  res  gestae.— Commonwealth  t.  van  Horn 
(Pa.)  460. 

Erideoce  offered  to  show  want  of  hostile  In- 
tent in  assanlt  with  Intent  to  murder  Md  inad- 
nisslble.- State  t.  Lawrence  (Vt.)  1027. 

ETidence  in  rebnttal  of  defendant'a  testimony 
luid  admissible,  althoogh  tending  to  strentthen 
state's  case  in  chief.— ^tate  t.  lAwisnec  (Yt.) 
1027. 

Letter  written  by  defendant  hdd  admissible 
to  show  hostile  intent.— State  t.  Lawrence  (Vt.) 
1027, 

i  6.  Trial. 

A  knife  which  would  make  a  wound  5^ 
inches  deep  ia  a  deadly  weapon. — State  t.  War- 
ren (Del.  O.  ft  T.)  100. 

Where  a  worthless  pocketbook  that  had  be- 
longed to  deceased  was  found  in  defendant's 
bed,  htid.  that  the  question  whether  persons 
interested  In  the  prosecution  had  put  it  there 
should  be  submitted  to  the  jury.  —  (^nunon- 
wealth  T.  Farrell  (Pa.)  382. 

Instruction  as  to  responsibility  of  accused  U 
Insane  or  grossly  Intoxicated  kdi  proper.— 
Commonwealth  t.  Van  Horn  (Pa.)  468. 

The  testimony  as  to  insanity  being  improba- 
ble, hdd  not  error  In  characterizing  it  as  very 
weak.— Commonwealth  t.  Van  Horn  (Pa.)  468. 

I  Ta  SemtsBM  amd  poBlakmeBt. 

An  order  made  after  Judgment  Iqr  the  court 
9t  ^peali  affirming  -  judgment  condemning 


criminal  to  death,  and  appointing  a  dar  tor  tl:>> 
execntion.  cannot  be  rertewed  oy  wnt  of  er- 
ror.—Roeacl  T.  State  (N.  J.  Jbr.  ft  Apv  ) 

A  prisoner  must  be  asked  before  8e1ltent.>^ 
if  he  has  anything  to  say  why  sentence  <tf  death 
should  not  be  passed  on  Urn,  and  tlie  reeoid 
most  show  it  waa  d<me.— Gtaunottwealth  t.  Fm- 
ton  ffA.)  634. 


HOUSEBREAKING. 


See  "Burglary.* 


HUSBAND  AND  WIFE. 


I  1.  llataal  vichta,  AuOmm,  amft  li«Uli- 
tlea. 

Instructions  ss  to  llaWHty  of  hnsband  for 

Smda  ordered  by  wife  Mi  error.— Jones  t. 
utman  (Md.)  7^. 

Inetmctioa  In  action  ag^nst  hnsband  lor 
goods  furnished  wife  Md  erroneona. — Jones  t. 
Qntman  (Md.)  792. 

When  credit  is  given  to  wife  on  goods  pur- 
chased by  her,  the  husband  cannot  be  hrid 
liable.— Jones  r.  Gutman  (Md.)  792. 

Where  goods  are  sold  to  wife  on  credit  of  hat- 
band, and  with  his  authority,  knowledge,  and. 
consent,  he  is  llable.-^ones  t.  Gntman  0id.i 

792. 

Whether  husband,  after  purchases  br  wife  ois 
hla  credit,  acquiesced  in  her  conduct,  is  for  tbe 
jury,  where  there  is  any  evidence  to  show  suctt 
acquiesceQce.— Jones  v.  Outman  (Hd.)  792. 

Whether  wife  was  authorised  by  hnaband  t^ 
purchase  goods  on  his  account  depends  on 
circumstances,  and  should  not  be  de<dded  in 
negative,  on  sole  ground  that  he  had  instructed 
her  to  get  goods  at  different  place. — Jones  v. 
Outman  (Md,)  702. 

A  letter  of  credit  In  i<dnt  names  of  hnaband 
and  wtte  Md  to  create  an  estate  bj  entireties, 
and  that  unexpended  balance  due  thereon  be- 
longs to  survivor.— In  re  Farry'a  Bstate  ^a.) 
448;  Appeal  of  Ballantine,  Id. 

I  l)i>  OomTaraaoes,  eoatraots,  mmA  other 
transaetioas  betweea  fcwsbaad 
aad  wife. 

Instrument  construed,  and  Md  a  release  of 
a  legacy  of  91,500.— Eaton  v.  Tewksbnty  (N. 
H.)  851. 

I  S.   Ptaahllitiaa  aad  prtvUeKOS  of  mt- 

ertuOi 

A  married  woman,  by  her  silence  in  the  pres- 
ence of  her  husband  when  he  atated  that  h<- 
owed  nobody,  to  plaintiff  who  subsequently  be- 
came a  creditor,  htid  not  eatopped  aa  against 

Elalntiff  from  asserting  her  claim  against 
usband.— Paul  v.  Kunz  (Pa.)  610. 

Act  June  8,  1893  (pi.  344)  |  2,  does  not  pro- 
hibit a  wife  from  assigning  her  interest  in  an 
insurance  policy  on  the  hnaband's  life  as  se- 
curity for  his  debt  —  Dnsenbeny  t.  Hntnal 
Life  Ina.  Co.  (Pa.)  736. 

An  assignment  by  the  wife  of  an  Insnrancr 
policy  on  the  life  of  tbe  husband  aa  secutitr 
for  his  debt  htid  based  on  a  suflScient  conajders- 
tion.  —  Dusenberry  v.  Matoal  Life  Ina.  Co. 
(Pa.)  736. 

I  3.    Wlte'a  separato  ostato. 

A  wife  may  give  away  all  her  property  nnder 
Gen.  St.  S  2796.  authorizing  her  to  convey  her 
realty  and  personalty  as  If  unmarried,  and  tbif 
though  section  623  gives  the  husband  an  int»'- 
est  in  her  property  at  her  death. — Harris  t. 
Spencer  (Conn.)  773. 

Where  husband  recelvea  rente  of  wife's  s^- 
arate  pri^rty  under  an  agreement  to  manage 
her  estate,  and  account  tnertfor,  he  !•  liawe 
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for  the  balance.— Griffith  T.  Griffith  (Pa.)  30; 
Hawley  t.  Same,  Id. 

Where  wile  borrows  monej  for  her  hnsbaad, 
he  is  liable  for  intmst,  wrchoat  aoj  express 
agreemenL— Griffith  t.  Griffith  (Pa.)  30;  Haw- 
ley  T.  Same,  Id. 

i  4.  Aetiona. 

Under  the  married  woman'a  act  in  2  Gen.  St. 
p.  2014,  a  married  woman  may  ane  In  equity 
without  8  next  friend,  to  recover  an  award  for 
coBts  in  a  divorce  suit.— Van  Ordoi  T.  Van  Or- 

den  (N.  J.  Ch.)  671. 

Act  June  8,  1895,  hOd  not  to  forbid  an  ac- 
tion by  the  wife  based  on  a  cause  of  action 
arising*  after  the  passage  of  the  act,  aud  the 
subsequent  consolidation  with  the  husband's 
action,  on  the  reqnest  of  both  hnsband  and 
wife.— Rockwell  WaTcrly.  S.  &  A.  Blectric 
Traction  Go.  (Pa.)  824. 

i  5*    SeparatlaB  muA  lepiurKto  mUBt*- 
liuea. 

A  bill  for  separate  mainteDaDce  by  a  wife 
will  not  be  sustained  on  an  allegation  Hiat  a 
spinster  sister  of  the  husband  ana  two  grown- 
Qp  daughters  by  his  former  wife  were  permit- 
ted to  reside  in  the  house  and  interfere  with 
the  wife  in  the  control  of  the  honsebold  affairs. 
— Dnmmer  t.  Dnmmer  (N.  J.  Err.  ft  Ai^.)  149. 

A  wife  is  not  justified  tn  living  separate  from 
her  husband,  nniess  he  has  committed  an  of- 
fense such  as  would  entitle  her  to  a  divorce. — 
Dommer  v.  Dummer  (N.  J.  Err.  &  App.)  140. 

Where  a  wif?  leaves  ber  husband  without  his 
consent,  and  files  her  bill  for  alimony,  the  bur- 
den is  on  her  to  establish  that  she  left  her 
husband  for  Justifiable  cause.  —  Dnmmer  v. 
Dummer  (N.  J.  E:rr.  ft  App.)  140. 

There  mast  be  an  abandonment  of  the  wife, 
and  neglect  to  support  her.  to  give  jvrsdietion 
to  decree  support,  nnder  Gen.  St.  i  1270.— 
Margamm  v.  Margarum  (N.  3.  Cb.)  ^7. 

HYPOTHETICAL  QUESTIONS. 

See  **ETideuce.'*  |  & 

IMPEACHMENT. 

Of  wttnen,  see  "Witnenea,"  1 8. 

IMPLIED  CONTRACTS. 

See  'Vcner  Recetred." 

IMPRISONMENT. 

Sett  Talae  ImpriaonmenL" 

IMPROVEMENTS. 

Dens,  see  "Hecbanics*  XJena." 

INDEMNITY. 

An  agreement  by  the  buyer  to  pay  debts  of 
the  sellers  hdd  an  express  promise  to  pay,  so 
that  a  refusal  to  pay  such  debts  of  itself  con- 
stituted a  breach  of  the  contract.— Whitney  v. 
Oady  (OoaiL)  S50. 

INDICTMENT  AND  INFORMATION. 

Indictment  for  peddling,  see  "Hawkers  and  Ped- 
dlers." 

Snfficiency  of  to  charge  Hqnor  selling,  see  "In- 
toxicating Liquors,"  (  1. 

For  particular  offenaa. 
See  "Gaming,"  {  2;  "libel  and  Oander,**  1  & 


I  1.   Reftolsitea  amd  inAelettey  of  »«>ti- 
satlon. 

An  averment  that  the  traverscer  was  late  of 
"A.  county,  aforesaid,"  hdd  sufficient  allegation 
of  bis  residence  in  the  state,  the  name  of  the 
state  and  county  appearing  in  the  venae. — 
Wright  V.  State  (Md.)  795.  .  . 

S  2.    KotloH  to  qnaah  or  dismiss,  and 
demnrrer. 

A  statute  cannot  be  hdd  a  violation  of  inter- 
state commerce,  on  demurrer  to  an  indictment 
not  presenting  on  its  face  a  question  of  inter* 
sUte  commerce.- Wright  v.  State  (Md.)  7Ki. 

INFANTS. 

See  "Goardian  and  Ward";  "Parent  and  Cihfld." 
Commitment  of  to  state  home,  see  "Avlnms." 

3  1.  Oontnets. 

A  promise  after  majority  is  Undins,  even  If 
made  in  ignorance  of  the  infant's  nonfiability. — 
Bcstor  V.  Hlekey  (Conn.)  555. 

INJUNCTION. 

S  1.   Matwre  and  cronnds  Im  aceaeral. 

An  allegation  that  defendant  threatens  fu- 
ture trespasses  on  complainant's  property,  snch 
as  the  trespasses  sought  to  be  enjoined,  ia 
grotind  for  an  Injunction. — New  York,  N.  H.  ft 
H.  R.  Co.  T.  ScoviU  (Conn.)  246. 

A  complaint  for  an  injunction  by  a  railroad 
company  against  one  who  has  violated  its  rules 
in  coming  on  its  station  grounds  to  solicit  busi- 
ness hdd  sufficient,  where  it  alleges  that  dam. 
agea  had  accrued,  without  specifying  theou 
and  that  defendant  was  Irresponsible.- New 
Tork,  N.  H.  ft  H.  R.  Co.  r.  ScovIU  (Oknn.)  246. 

Continuing  trespasses  of  defendant's  wild  an- 
imals on  plaiatifTs  land  hdd  ground  for  injunc- 
tion.— Ellis  V.  Blue  Mountain  Forest  Aas'n  (N. 
H.)  866. 

Owner  of  land  hdd  entitled  to  enjoin  its  sale 
<m  ezecntion  as  wopertj  of  another^Natalie 
Anthracite  Coal  Co.  v.  Ryon  (Pa.)  ^BZ. 

I  S.   Swbjaots  of  pgotsattan  amd  vallaf . 

A  creditor  entitled  to  sobn^tlui  to  the 

rights  of  a  co-tenant  to  enforce  an  equitable 
lien  may  have  an  injunction  against  a  contem- 
plated inequitable  partition  by  the  co-tenants.— 
Williams  v.  Harlan  (Md.)  61. 

Where  the  note  does  not  show  a  surety  to  be 
such,  his  remedy  for  an  extension  to  the  piin- 
dpai  is  by  bill  to  enjoin  its  collection.— Grier 
V.  Flitcraft  (N.  J.  Ch.)  425. 

An  injunction  will  not  b3  granted  to  re- 
strain the  breach  of  a  covenant  on  the  ground 
that  the  acts  are  criminaL— Ocean  Olty  Aas'n 
V.  Scharch  (N.  J.  Ch.)  014. 

A  pr>liminarr  injnnctloa  will  not  be  granted 
to  restrain  the  vldation  of  a  covraant  which 

has  been  openly  violated  for  years,  where  de- 
fendant has  expended  large  sums  in  reliance 
on  the  grantor's  apparent  abandonment  of  the 
restrictions.— Ocean  City  Asa'n  t.  Schnrch  (N. 
J.  Cb.)  914. 

An  Injunction  will  not  be  granted  to  restrain 
a.  railroad  from  operating  its  road,  where  It 
would  tnfitct  great  inconvenience  on  the  public 
and  serious  loss  on  the  company,  and  the  in- 
Jury  to  complainant  can  readily  be  compenaated 
in  damages.— Becker  r.  Lebanon  ft  M.  Ry.  Co. 
(Pa.)  6ll 

Act  June  19,  1871  (P.  L.  1361),  providing 
that,  where  corporations  are  acting  outside 
their  franchises,  the  court  "shall"  enjoin  such 
acts.  iM  not  mandatory^Becker  T.  I«ebaaon 
ft  U.  Ry.  Co.  (Pa.)  612. 

The  action  of  vestrymen  in  tearing  down  a 
ehnrch,  and  removing  memorial  windows  to 
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•Qother  vi^ct,  Md  not  rMtratnable,  where  inch 

acts  do  not  violate  conditions  subject  to  which 
■Doner  to  build  it  won  contributed. — Cuihman 
V.  Hector,  etc.,  of  Charch  of  Good  Shepherd  of 
Radnor  (Pa.)  616. 

Ad  [ojuDctioD  reatrainhiK  a  water  companr 
from  attenptioft  to  rappl;  water  to  evstunen 
canDot  be  Kraoted  on  uie  groand  IbBt  it  will 
depreciate  the  atoclc  of  a  rival  contpanr.— Phll- 
U^burg  Water  Co.  t.  Citizens*  Water  Co.  (Fa.) 

4  3.   Aetlmu  for  lajvnotiwma. 

A  complaint  for  an  injunotioD  is  not  demur- 
rage if,  on  any  state  of  proof  which  its  allega- 
tions justify.  Uie  court  coald  grant  the  injunc- 
tion.—Xew  York,  N.  H.  &  H.  It.  Co.  t.  Scovill 
<Cona.)  246. 

Where  the  right  to  a  preliminary  injunction 
depends  on  a  disputed  question  of  fact,  it  will 
not  issue. — Holmes  t.  Trunteea  of  Wesley  Meth- 
odist Slpiseopal  Church  of  Belleville  (N.  J.  Cb.) 
102. 

A  preliminary  injunction  will  not  be  allowed 
where  complainant  suffers  for  two  years  the  use 
of  the  alleged  trade-mark  without  applying  for 
relief,  where  the  writ  will  take  from  defendant 
his  tnunnetiB  and  i^ve  it  to  complainaBt.— Lert 
T.  Sefaoenthal  (N.  J.  Ch.)  105. 

In  an  action  to  restrain  the  collection  of  a 
note,  an  injunction  poudente  lite  will  not  be 
granted  on  a  general  showing  expressly  denied 
by  payee.— Grler  t.  Flltcraft  (N.  J.  Ch.)  425. 

Collection  of  •  note  from  one  on  its  face  a 

ftrindpal  will  not  be  restrained  because  he  la 
n  fact  a  surety,  and  there  was  an  extension 
to  the  real  principal,  and  a  failure  to  protest, 
where  payee  denies  the  suretyship,  extension, , 
and  faflo^  to  protest.— Griv  v.  Flitcraft  (N.  i 
J.  Ch.)  4f5. 

A  bill  by  a  snrety  to  enjoin  collection  of  a 
note,  becaatje  of  an  extension  given  the  prin- 
cipal, should  state  facts  from  which  the  validi- 
ty of  the  alleged  extension  can  be  determin- 
«d.-Grier  v.  Flitcraft  (N.  J.  Ch.)  425. 

Laches  of  a  covenantee  in  seeking  to  anjoia 
breaches  of  the  covenant  are  not  excused  on 
the  ground  that  the  injunction  sought  is  to  pre- 
vent the  doing  of  business  on  Sunday. — Ocean 
City  Ass'n  v.  Schurch  (X.  J.  Ch.)  914. 

Injunction  will  not  lie  to  restrain  chairman 
-of  county  committee  of  political  party  from 
changing  roll  of  members  elected  on  such  eom- 
mittee.— Keama  t.  Howley  (Pa.)  278. 

Answer  to  tdll  to  enjoin  railroad  croBsing 
hM  not  to  admit  impracticability  of  other  than 
grade  crossing,— Chester  Traction  Co.  v.  Phil- 
adelphia, W.  &  B.  K.  Co.  (Pa.)  440. 

In  action  to  enjoin  sale  on  execution  against 
third  person,  the  sheriff  is  not  a  necessary  par- 
tr.— »atalie  Anthracite  Goal  Co.  t.  Byon  (Pa.) 
462. 

INSANE  PERSONS. 

Testimony  as  to  transactions  with  persons  sub- 
seqnently  incompetent,  see  "Witnesses,**  )  1. 

5  1.  Imqnlsltloms. 

A  commission  of  lunacy  will  not  be  Issued 
in  belmlf  of  an  alleged  Innatic  having  no  es- 
tate, and  in  prison  under  conviction  of  mur- 
Wer.— lu  re  Clifford  (X.  J.  Ch.)  356. 

iHxnnncc  of  commission  of  Innacy  hM  a  mat- 
ter of  judicial  discretion.— In  re  Clifford  (N. 
J.  Ch.)  3o6. 

Under  Gen.  Laws.  c.  S2.  88  4,  5,  the  state 
need  not,  as  condition  precedent  to  suit  to  re- 
cover costs  of  apprehending  lunatic,  show  that 
defendant  has  an  estate.— State  v.  Sweet  (R.  1.) 
1011. 

Action  under  Gen.  Laws,  c.  82,  8|  4,  6,  to  re- 
■corer  costs  of  detaining  insane  person,  may  be 


In  name  ef  state,  withoat  aUt^ag  thmt  it  Is  for 
benefit  of  all  persons  Interested.  —  State  t. 
Sweet  (R  I.)  1(01. 

I  S.  CoatTMte. 

A  seller  of  merdiandise  to  a  Innatie  in  Ig- 
norance of  the  Innacy  held  entitled  to  tbe  price; 
— Flacb  T.  Oottschalk  Co.  (Md.)  906^ 

INSOLVENCY. 

See.  also,  ''AHlsiiiBaiti  tat  Beneflt  of  Ocdlt- 

ors." 

Of  fraudulent  gtautcf,  see  "Fraodolent  Otmrvy- 
aaoes,"  8  1. 

8  1>   ProeeeJI»a;s  for  deelwatleaa  «f  in- 
BttlTeur  mmA  ■■Hwdev  or  aeiwre 

Assignee  in  insolvencT  cannot  ncorrtx  from 
creditor  of  debtor  money  which  without  tfai' 
aid  of  the  debtor  he  has  obtained  by  a  sni: 
in  another  state. — Thompson  v.  Tetley  (N.  H.! 
179. 

Under  Pub.  St.  c.  201,  SI  26.  55,  sjid  chapter 
2,  8  34.  an  attachment  levied  on  October  3d 
waa  di8m>lved,  where  the  debtor  wma  decree\l 
an  insolvent  on  a  petition  filed  on  the  2d  of 
January  following.— Bernard  t.  Haitel  <N.  H.) 
183. 

V.  a  M  2064.  2151.  2152,  idd  not  to  permit 
one  who  has  ceaaed  to  be  an  Inhabitant  of  the 
state,  but  continues  to  carry  on  his  business  in 
the  state,  to  be  adjudged  an  insolvent  ou  peti- 
tion of  bis  creditors,  for  acts  e(»nroitted  while 
residing  In  another  state.— noip  t.  Porter  (Vt) 
657. 

f  8.   AaaisnwHt,   ateteSatratlM,  sad 
41»tribmtloB  of  immntwvmVm  estete. 

The  interest  of  an  insotv«it  in  a  partsMship. 
which  he  has  fraud uktttly  conveyed,  cu  be 
determined  only  on  an  accounting  of  the  pait- 

nersbip  affairs,  and  not  in  a  suit  by  the  as- 
signee to  set  aalde  the  conveyance. — Sanborn  v. 
Wilder  (K.  H.)  172. 

An  assignee  sning  to  subject  property  traad- 

ulently  transferred  by  the  insolvent  most  show 
that  the  asaets  already  in  his  hands  are  in- 
sufficient to  pay  the  liabilities. — Sanborn  v. 
Wilder  (N.  H.)  172. 

A  creditor  Arid  not  entitled  to  extension  of 
time  to  file  a  contested  claim,  where  interests 
of  creditors  whose  claims  had  been  allowed 
wonld  be  preJndiced.- Blake  v.  Domestic  Mfg. 
Co.  (N.  J.  Ch.)  376. 

Insolvency  of  the  maker  will  not  defeat  hir 
accommodation  note,  ^ren  to  a  bank  cashier, 
who,  after  maturi^  and  after  the  maker's  In- 
solvency, with  fats  consent  applied  it  ob  u  u- 
debtedness  due  from  the  bank.  —  First  Nat 
Bank  v.  Briggs*  Assignees  (Vt)  580. 

Evidence  hdd  to  show  assignees  entitled  to  an 
injunction  against  a  creditor's  attachhig  for- 
eign assets  of  the  inaolvent  in  preference  to  oth- 
er creditors.— Baien  T.  LyndonvUle  Nat.  Bank 

(Vt)  1046. 

A  creditor  who  caused  foragn  assets  to  be 
diverted  from  an  Insolvent's  estate  by  attach- 
ment sale  AcM  liable  only  for  the  amount  re- 
alized, and  not  for  their  vaine.  where  the  as- 
signee failed  to  redeem.— Hacen  v.  I^xkdoiiTillv 
Nat.  Bank  (VL)  1046. 

One  who,  pending  ao  injunctkni  agaiast  pros- 
ecntion  of  a  foreign  action  by  liim,  assi^ed 
the  cause  of  action  so  as  to  make  the  injum- 
tion  nnavailiug  and  obtain  a  preference,  Mrf 
liable  pecnoiarily  to  general  creditors  for  th« 
damage  wrought. — Hasen  v.  LyndonviOe  Kat. 
Bank  (Vt.)  1(HG. 

Bev.  Laws,  |  1S4S  (V.  S.  |  212SK  Md  to  en- 
title aseigneea  In  iusolvencr  to  stodE  beM 
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the  Insolvent  Id  ft  fotain  coiporatioii.— Hazen 
r.  LmdoBTille  Net.  Bimk  (7t.)  1046. 

KQuity  JtHd  to  have  JarlsdictioD  to  enSoin  a 
creditor  from  attaching  foreign  assets  so  as  to 
deprive  Reneral  creditors  from  participatiDir  in 
t  htm.— Hazen  t.  Lrndonrille  Nat.  Bank  (Vt.) 

INSTRUCTIONS. 

See  "Criminal  Law";  "TriaJ." 

la  criminal  prosecutions,  see  "Homicide,"  8  6. 

INSURANCE. 

8  I.    Control  u&d  rocnlatlon  Im  general. 

A  foreign  company  haviug  no  office  tn  Mary- 
l:iD(1  hdd  to  have  taken  a  risk  ta  that  state, 
withlu  the  foreign  insurance  companies  law, 
ultlioagh  tlie  broker  delivering  the  policy  there 
vi-a»  fnsnred's  agent  in  taking  the  application. 
—Stevens  v.  Basin  Fertlliwr  Co.  of  Baltimore 
City  (Md.)  m 

Objections  to  the  authorized  execution  of  a 
judgment  against  an  agent  of  a  foreiim  insur- 
anoe  company  for  a  penalty  for  inegallT  trans- 
.icting  business  are  not  ariulable  in  dofense  of 
n  suit  to  recover  the  pensltj.— fflekman  T. 
State  (N.  J.  Sup.)  M2. 

{  S.   InAwnuuo  oosapudWa 

A  mutnal  insnrance  company  may,  af  against 

policy  holders,  change  its  methods  of  entriea 
and  computation  of  dividends  at  any  time,  pro- 
vided the  change  relates  merely  to  the  mode  of 
b(>oIil<ocping.— Fuller  v.  Metn^itan  Life  Ins. 
Co.  (Conn.)  4. 

fi  3.   brarawM  asamta  »mA  lirokova. 

The  iflsnance  of  a  nfe  tnsurnnce  policy  on  an 
npplicatioo  reciting  payment  of  the  premium  to 
the  agent  ia  safflcient  proof  of  his  antbority  to 
receive  the  premium.— Porter  t.  Motnal  life 
Ins.  Co.  (Vt.)  970. 

I  4.   The  oMiteaet  Im  cemonbL 

A  life  Inrarance  policy  providing  that,  on  each 
liipsp,  the  reserve  value  of  the  policy  lapsing 
Khoiild  become  a  liability  of  the  company,  which 
it  must  pay  to  the  surviving  holders,  hM  void 
:is  a  wager  policy,— Fuller  v.  Mtftn^ralitan  Life 
Ids.  Co.  (Conn.)  4. 

A  term  life  and  endowment  policy  isaned  by  a 
iiiutoal  insnrance  company  on  the  reserve  divi- 
dend plan  construed  as  to  whether  the  company 
was  obliged  to  credit  dividends  annually,  and 
as  to  whether  the  reserves  of  lapsed  policies 
belonged  to  clus  snrrivoia  ftbswutelr.— Ful- 
ler V.  Metropolitan  Life  Ini.  Co.  (Cmiil)  4. 

Agents  held  not  liable  on  thdr  executory 
agreement  to  renew  a  policy  of  insnnuice.— 
Prescott  V.  Jones  (N.  H.)  353. 

Under  Act  1881,  p.  20,  requiring  copy  of  en- 
tire application  to  be  attached  to  policy,  m  sup- 
plemental application  mnst  be  attached.— Fian- 
or  V.  Fidelity  Mut.  Life  Ass'n  (Pa.)  407. 

A  policy  payable  to  "a  trnatee  and  the  chil- 
dren" of  the  insured  hdd  to  be  for  the  trustee 
"for"  the  children  of  Insured.- Atkins  v.  Atkins 
(Vt.)  r>03. 

Dating  a  life  insurance  policy  eight  days 
later  than  the  apiriication  called  for  was  an  im- 
material variation  as  against  the  company.— 
rorter  v.  Mutual  Life  Ins.  Co.  (Vt.)  070. 

A  life  insurance  policy  luld  to  become  a  com- 
pleted contract  on  transmission  to  the  agent 
fnr  unconditional  delivery. — Porter  t.  Mutual 
Life  Ins.  Co.  (Vt)  970. 

I  5.   Pramlnms,  Avss,  ud  assessments. 

An  insurer  hdd  precluded  from  denying  pay- 
iiient  of  memiums  by  insured.— Porter  v.  Mu- 
tual Life^.  Co.  (Vt.)  07a 
41A.-73 


i  6.  AssljEiuneat  or  otlier  taaaafer  of 
poUoy. 

Beneficial  interests  of  the  legal  owner  of  the 
policy,  as  well  as  the  legal  title,  idd  to  pass  to 
Els  trustee  in  Insolvency,  who  was  hence  cnll- 
tled  to  sue  on  the  noilcy.— 3>IcRlroy  v.  John 
Hancock  Mnt  Life  Ins.  Co.  of  Boston  (Md.) 
112. 

Where  life  insurance  for  benefit  of  another 
is  set  out,  and  no  p^wer  reserved  to  modify 
the  interest  of  the  beneficiary,  the  will  of  the 
insured  Is  Inoperative  to  affect  such  interest— 
Atkins  T.  Atkins  (Vt)  SOS. 

i  7.  Oanoellatioat  sarrender,  abaadan- 
meat,  or  reseisslon  of  polley. 

Attempted  resc'ssions  of  a  life  insurance  pol- 
icy hdd  to  lack  a  concurrence  of  assent. — Porter 
V.  Mutual  Life  Ins.  Co.  (Vt.)  970. 

I  8.  Avoldaaee  of  polley  for  adnroi^o- 
seatatloa,  fraad,  or  broaeh  of 
warraaty  or  ooadltloa. 

An  answer  giving  the  name  of  one  physician 
held  true  where  the  context  of  the  application 
authorised  insured  to  construe  it  as  not  requir- 
ing him  to  state  namea  of  all  physicians  con- 
sulted by  him.— Billings  v.  Metropolitan  Life 
Ins.  Co.  (Vt)  616. 

Under  a  requirement  to  give  the  nnmc^i  of 
physicians  consulted  by  assured,  he  need  not 
state  the  names  of  physiciaoit  consulted  in  re- 
spect to  other  matters  not  material  to  the  riak. 
-Billings  V.  MetropoliUn  Ufc  Ins.  Co.  (Vt.) 
516. 

Truth  of  a  warranty  that  Insured  bad  never 
had  bronchitis  Md  for  the  jury,  whore  he 
stated  he  had  measle!<.  and  the  hronchitiH  which 
he  did  have  resulted  therefrom,  there  being 
evidence  that  the  term  as  used  bj  medical 
men  did  not  include  that  apedeH.— Billings  T. 
MetropoUtan  Life  Ins.  Co.  (Vt.)  DIG. 

Failure  to  state  sMfAt  and  transitory  Ills, 
not  affecting  the  general  health.  Is  not  a 
breach  of  warranty  that  all  dlaeasies  and  illness 
to  which  insured  has  been  subject  have  been 
stated.- Billings  v.  Metropolitan  Life  Ins.  Co. 

(Vt)  nic. 

t  O.  Farfeltnve  ot  poUey  fM  broaeb  of 
proaaiosory  warraaty,  oftrenaat, 
or  oondlttm  sabsoqneat. 

Fraud  in  obtaining  possession  of  a  compleletl 
policy  of  life  insurance,  and  insured's  taUa 
representations  to  another  company,  held  iroma- 
teriaL— Porter  t.  Motnal  Life  Ins.  Co.  (Vt.) 
»70. 

1 10.  Risks  aad  oaases  of  loss. 

The  fact  that  a  person  was  found  deed  from 
a  pistol-^ot  wound,  with  no  evidence  of  the  at- 
tendant dreumstances,  will  not  overthrow  the 
legal  presmnption  that  he  died  from  acddent, 
and  not  from  self-destruction.- Travellers'  Ins. 
Co.  of  Hartford.  Conn.,  v.  Nickias  (Md.)  906. 

Where  policy  provides  that  s^Mnflicted  death 
within  two  years,  whether  sane  or  insane,  is 
not  a  risk  assumed  by  the  company,  and  insnred 
commits  suldde  widilD  two  years,  there  can  be 
no  recovery^— Sergeant  T.  Matkmal  Life  Ins.  Oo. 
(Pa.)  3G1. 

Proof  of  death  not  to  establish  death  hy 
suicide.— Fisher  t.  Fidelity  Mut  Life  Ass'n 
(Pa.)  407. 

S  11.  Bataat  af  lose  aad  liablUty  of  la- 


One  is  totally  disabled,  within  an  accident 
policy,  where  he  is  unable  to  atteud  to  busi- 
ness, though  he  goes  to  his  store  two  or  three 
times  a  week.— Thayer  v.  Standard  Life  &  Ac- 
cident Ins.  Co.  (N.  H.)  182. 

Discoloration  of  the  arm  and  shoulder  satis- 
fies the  provision  of  an  accident  policy  that 
there  be  a  visible  mark  on  the  body.— Thayer  v. 
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Standard  Ufe  ft  Aeddoit  lu.  Co.  (N.  H.) 

182. 

f  IS.  HotiM  asd  proof  of  loas. 

By  proposing  to  settle  a  claim  uader  a  policy, 
iDfurer  waives  an  objection  tbat  the  proofs  of 
deatb  were  not  famiahed  In  time.— McElroy  t. 
John  Hancock  Mnt.  Life  Ins.  Oo.  of  Boston 
(Ud.)  112. 

Where  Insnrer  negotiated  with  the  owner  of 
a  policj,  he  waived  an  objection  that  the  proofs 
of  loss  had  been  filed  too  late.— McElroy  t. 
John  Hancock  Hnt.  Life  Ins.  Oo.  of  Boston 
(Md.)  112. 

Insurer  waives  a  provision  reqalring  proota 
of  death  to  be  filed  within  a  certain  time,  where 
It  writes  the  beneGclarr  for  farther  infimna- 
tion.— McBlro7  v.  John  Hancock  Mat  life  Ins. 
Co.  of  Boston  (Md.)  112. 

Where  inBorer  returned  the  proofs  of  loss  on 
the  ground  of  incorrectness  alone,  and  retained 
the  ones  famished  in  lien  thereof  for  four 
months  without  objection,  it  waived  the  objec- 
tion that  ther  bad  been  fumiahed  too  late.— 
McElroy  v.  John  Hancock  Mnt.  life  Ina.  Co. 
of  Boston  (Md.)  112. 

Failnre  to  famish  proofs  of  death  within  the 
required  time  was  not  a  bar  to  a  recovery, 
where  the  owner  of  the  policy  did  not  know  of 
Ita  existence  until  after  the  expiration  of  snch 
time.— McElroy  v.  John  Hancock  Mut  Life 
Ins.  Oo.  of  Boston  (Md.)  112. 

A  denial  of  liability  on  the  polior,  without  as- 
.  rigning  any  reason  therefor,  Md  a  waiver  of 
an  objection  that  proofs  of  loss  were  filed  too 
late.— McBlroy  t.  John  Hancock  Mut  Life 
Ins.  Oo.  of  Boston  (Md.)  112. 

Provision  in  policy  htid  not  to  reanlie  proof 
that  death  was  not  by  snldde.— Ftener  t.  Fi- 
delity Mut  Life  Ass'n  (Pa.)  467. 

Objections  to  proofs  of  loss  Md  waived. — 
Sutton  V.  American  Fire  Ins.  Co.  (Pa.)  S37. 

1 13.  PajKont  or  dlsolutrBe,  eomtrlbn- 

tiMit  amd  nbmvatioB. 

Hie  rule  for  prorating  loss  between  specific 
and  blanket  tusurera  stated.— Chandler  t.  Iu- 
aoranoe  Go.  of  North  America  (Vt)  602. 

1 14,  Aotloaa  m  poUales. 

An  Insurer  cannot  defeat  a  recovny  on  Its 
policy  by  the  legal  owner  on  the  ground  that 
others  have  equities  therein.— MoElroy  v.  John 
Hancock  Mat  Life  Ins.  Co.  of  Boston  (Md.) 
112. 

"Prooft  of  death,"  under  an  acddent  Insnr- 
ance  policy,  are  admissible  only  to  show  compli- 
ance with  Uie  conditions  of  the  policy,  but  not  to 
show  that  death  was  by  self-destruction.- Trav- 
ellers' Ina.  Co.  of  Hartford,  Conn.,  r.  Nicklai 
(Md.)  90a 

Provision  In  policy  declaring  it  void  If  In- 
sured die  by  suicide  hdd  not  to  require  plain- 
tiff to  prove  that  he  did  not  so  die.— Fiabw  t. 
FIdeUty  Mnt  life  Aas'n  (Pa.)  467. 

On  an  issne  as  to  the  amount  of  Insured's 
loss,  the  proofs  of  loss  are  inadmissible. — Cole 
T.  Manchester  Fire  Assnr.  Co.  (Pa.)  593;  Same 
T.  Allemania  Fire  Ins.  Co.,  Id. 

In  a  suit  by  an  assignee  of  the  beneficiary  of 
a  policy  for  the  surrender  value,  an  affidavit  of 
defense  by  the  beneficiary,  stating  that  the  as- 
signee had  agreed  to  keep  the  policy  alive,  1^ 
insutDcient  woere  based  on  information  and  be- 
lief.—Duseaberry  V.  Mutual  Life  Ins.  Oo.  (Pa.) 
78& 

INTENT. 

Fraudulent,  see  "Fraudulent  Conveyances,"  i  1. 


INTEREST. 

See  "Uaniy.** 

Oom^ntation  of,  on  note,  aee  "Billa  and  Notes." 

INTERLOCUTORY  JUDGMENT. 

AppMlabHttr,  see  "Appeal  and  BRar,"  f  1. 

INTER  VIVOS. 

Gifla,  see  "Gifts." 

INTOXICATING  LIQUORS. 

Gonstitationality  of  statute  rdating  to^  aee  **OaD- 
stitutiooal  Law,"  |  9. 

i  1.    Oriasiaal  proaeemtloMa. 

A  town  may  prosecute  violations  of  the  liq- 
uor laws  throoco  duly-appointed  asenta.  onde 
Pub.  St  c.  lli^  i  28.— Pattee  r.  Tfaompaoa  i.N. 
H.)  266. 

On  an  Issue  whether  defendant  kept  liquwr 
for  sale,  a  letter  written  by  him  previous  r« 
the  offenae,  and  ahowing  an  intention  to  stf" 
^ora.  Is  admlsaible.-^te  t.  Darls  (K.  H.> 

The  qnestton  whether  admissiona  of  an  intea- 
tion  to  sell  liquors,  made  by  defendants  pri^ 
to  the  alleged  defmae,  are  too  remote  is  a  ques- 
tion of  fact  for  the  trial  court— State  r.  Davii 

(N.  H.)  267. 

A  landlord's  statement  to  a  prospective  ten- 
ant that  the  tenant  would  have  to  aeU  U>,- 
uor,  hfid  admissible,  as  showing  ^ilty  knon  '.- 
edge  by  the  landlord  of  subsequent  sales  by 
another  tenant — State  v.  Davis  (N.  H.)  2S7. 

Indictment  Md  not  to  soffldently  charge  nc- 
lawful  sale  of  liquor  or  offense  of  kerning  dis- 
orderly house,  within  2  Gen.  St  n.  1810,  A 
132.-CampbeU  r.  State  (N.  J.  Err.  ft  Ap^i 
717. 

Bvidence  under  ladictment  of  driver  for  at- 
licensed  sale  of  liquors  from  deliTerr  wagoc 
held  to  show  sales  in  an  unauthorised  covnty.— 
Shuster  v.  State  (N.  J.  Sup.)  70L 

I  S.    OivU  damace  Uwa. 

Where  tfae  person  injured,  to  whom  defend- 
ant sold  liquor,  testified  to  getting  shaved  jost 
before  the  accident  relating  the  circnmatauc^ 
testimony  tbat  be  was  sober  when  witness 
shaved  him  under  those  circumstances  is  ad- 
missible on  the  questioQ  of  his  IntoxicatioD.— 
Fuller  T.  Yailqaette  (Vt.)  579. 

On  an  Issue  of  a  person's  Intoxleatloa  at  a 
particular  time,  testimony  that  witnesses  hi<i 
frequently  seen  him  during  the  previous  year- 
and  that  he  was  always  sober.  Md  admlasit^ 
In  rebnttaL-rFollv  t.  VaUqoette  (Vt)  079. 

INVENTORY. 

Of  estate  of  decedent,  see  "Brocutors  and  Ad- 
ministrators," i  2. 

ISSUES. 

Presented  for  review  on  anea^  aee  *'Aw«l 
and  Error,"  1 8. 

JOINT  TENANCY. 

See,  also,  "Tenancy  in  Common." 

Judgment  recovered  on  mortgage  that  th* 
land  oe  sold  unless  tenants  in  common  psT 
the  amount  recovered,  being  roTersed  as  ti> 
one,  hdd  not  enforceable  for  the  entire  amomi: 
against  the  interest  of  the  others.— HenmhiU  t- 
Pry  (Pa.)  63a 
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JUDGMENT. 

AfTBiort  Joint  tenants,  Talidity  ot,  lee  "Joint 
Tenancy." 

Enforcement  hj  creditors*  suit.  Me  *'Oieditors' 
Suit." 

Berlew,  see  "Appeal  and  Brror." 

In  particular  civil  acthmt  or  prooetdtnot. 

On  appeal  or  writ  of  err<«>,  see  "Aimeal  and  Er^ 

ror.^1  12. 

i  1.    Ob  trial  of  Ibsims. 

Exception  to  jndjpnent  that  action  was 
broQght  by,  and  iodKment  entered  for,  eeveral 
persons  as  partners,  In  the_partnerahip  name, 
Md  fatal.— Hitch  r.  Gray  (DeL  Super!)  01. 

Where  several  joint  debtors  are  Joined,  jndg- 
ment  may  be  rendered  against  those  served 
with  process. — Cunningham  t.  Dixon  (Del. 
Super.)  519. 

The  allegations  in  a  postea  ar«  condaslTe  on  a 
motion  for  judgmmt— Carpenter  t.  Dickson  (N. 
J.  Sup.)  2L 

A  judgment  non  obstante  Is  never  rendered 
for  defendant,  but  where  reasons  assigned  In 
a  motion  by  defendant  for  such  a  jadgment 
suffice  to  arrest  the  Judgment  it  will  be  treated 
as  a  motion  in  arrest— Trow  v.  Thomas  (Vt.) 
652. 

The  fact  that  the  evidence  falls  to  show  legal 
KToand  of  recovery  is  not  cause  for  arrest  of 
Judgment,  since  a  Judgment  cannot  be  arrested 
save  for  matters  ^parent  of  record.— Trow  v. 
Thomas  (Vt.)  6B2. 

I  2.    Entrj,  reeordt  and  docketlnc. 

Decree  on  reading  of  pleadings,  the  evidence, 
and  the  aigument  Aeld  made  on  final  hearing, 
wiHtia  Ghancerr  Act.  I  111,  and  cannot  be  sign- 
«d  for  the  cfaancdlor  by  a  master.— Morton  v. 
Beach  (N.  3.  Err.  &  App.)  214. 

I  3.    OpeBlns  or  ■wumtMmg, 

The  chancery  court  has  Jurisdiction  to  vacate 
a  judgment  against  snrety  where  his  signa- 
ture Is  claimed  to  have  twen  obtained  fraud. 
—State  T.  Blehardson  (Del.  Super.)  75. 

The  superior  court  has  jurisdiction  to  vacate 
its  Judgment  against  the  surety  whose  name  is 
alleged  to  have  been  forged.— State  v.  Blehard- 
son (Del.  Super.)  75. 

Pending  suit  In  equity  to  restrain  proceedings 
on  a  judgment,  the  court  in  which  It  was  ren- 
dered has  no  jurisdiction  of  a  rale  to  set  It 
aside.— First  Nat  Bank  v.  Lieberman  (Del.  Su- 
per.) 80. 

The  party  moving  to  dischaiige  rale  for  want 
of  jurisdiction  has  the  opening  and  clostug.- 
First  Nat  Bank  t.  Lieberman  (Del.  Super.)  90. 

Supreme  court,  entering  judgment,  may  open 
it  because  defendant,  having  a  probable  de- 
fense, was  misled  In  not  Interposmg  it— Bax- 
ter V.  Carrol  (N.  J.  Oh.)  407. 

f  4.   Ea«itabla  Mltof  . 

"Where  a  decree  dividing  Interests  in  an  es- 
tate was  acquiesced  in  for  five  years,  and  valu- 
able improvements  made  under  the  dispositioa, 
Jidd,  that  the  court  could  not  modify  it— In  re 
Markle's  Estate  (Pa.)  304. 

I  5.    Collateral  attaek. 

Parties  interested  are  not  prednded  from  im- 
peaching probate  of  a  will,  wanted  after  a  con- 
test involving  its  validly.  If  there  was  fraud 
in  obtaining  the  verdict-^cGambridge  v.  Wal- 
raven  (Md.)  928. 

A  Judgment  cannot  be  collaterally  attacked 
for  a  defect  which  in  direct  proceeding  might 
be  cured  by  amendment— Hollsnd  v.  Laconia 
Building  &  Loan  Aas'n  (N.  H.)  ITS. 


I  6.    Merscer  and  bar  of  eaues  of  aotion 
and  defenses. 

Suit  to  cancel  deeds  on  the  ground  of  their 
esncellstion  by  the  parties  Mm  barred  by  a 
Judgment  in  a  suit  between  same  parties  for 
cancellation  ot  same  deeds  on  the  ground  of 
nonexecutlim  and  nondelivery,  dnce  a  etfuse  of 
action  cannot  be  split— Wildman  v.  WUdman 
(Conn.)  1. 

A  Jadgment  in  ejectment  in  favor  of  the  ex- 
ecute against  a  widow  who  had  elected  to  take 
under  the  will  MtU  not  to  preclude  the  widow 
from  rescinding  her  election.— Hill  v.  Hill  (N. 
3.  Err.  &  App.)  943. 

A  construction  of  a  deed  in  ejectment  hM 
conclusive  in  a  subsequent  suit  for  injunction. 
—Delaware,  L.  &  W.  E.  Co.  v.  Breckenrldge 
(N.  J.  Ch.)  966. 

Judgment  based  on  incompetent  evidence  of 
a  license  under  the  general  issue  In  ejectment 
Md  the  law  of  the  case,  precluding  defendant 
from  thereafter  asserting  any  right  under  the 
license.— Delaware,  L.  ft  W.  R.  Go.  T.  Brecken- 
rldge (N.  J.  Ch.)  966. 

That  a  Judgment  may  be  res  judicata,  there 
must  be  identltT  of  parties  as  well  as  subject- 
mstter.— In  re  Lightner*s  EsUte  (Pa.)  46. 

Judgment  that  party  could  not  set  up  pr^ 
scriptfve  right  to  all  wstei;  furnished  by  pond, 
in  contradiction  of  deed,  is  bar  to  his  setting 
up  prescriptive  right  to  such  part  ot  water  as 
was  used  by  predecesaor,  when  predecessor  had 
used  entire  pond.  — Dyer  t.  Cranston  Print 
Works  (B.  1.)  1016. 

Const  U.  B.  art  4,  S  1,  relathig  to  the  faith 
and  credit  to  be  given  to  foreign  Judgments, 
JuU  InsppKcable  becansffthe  suit  did  not  attaiA 
the  foreign  Judgment— Hasen  T.  Lyndonvflle 
Nat.  Bank  (Vt)  1046. 

A  decree  dismissing  a  suit  In  equity  without 
prejudice  does  not  bar  a  subsequent  suit  for  the 
same  relief.— Haien  T.  Lyndonville  Nat  Bank 

(Vt.)  1046. 

I  7.    OonolnsiTOness  of  adjndioatlon. 

Where  verdict  of  a  court  of  law  sustaining 
a  will  has  been  certified  to  the  probate  court 
and  probate  granted,  other  persons  not  par- 
ties cannot  contest  the  will  on  the  same  ground. 
— McCambridge  v.  Walraven  (Md.)  92a 

That  court  Jodidally  recognized  city  ordi- 
nance as  being  In  existence  is  not  Judldsl  de- 
termination oflts  existence,  when  pleadings  ad- 
mitted its  existence.— Field  v.  Maister  (Hd.) 
1087. 

A  judgment  against  a  receiver  who  obtained 
a  decree*  opening  a  former  judgment,  and  let- 
ting him  in  to  defend  for  an  Insolvent  ccHrpora- 
tion  against  a  director  alleged  to  have  fraudu- 
lently obtained  a  preference  by  the  first  judg- 
ment, htid  conclUBive  on  the  amount  of  the  debt 
— Tennant  v.  Appleby  (N.  J.  Ch.)  110. 

A  landlord  Joined  In  an  ejectment  against 
the  tenant  is  not  eattwped  or  the  Judgment 
where  the  action  Is  discontinued  as  against 
him,  to  litigate  the  tenant's  rights  to  attorn 
to  plaintiff.— Baxter  v.  Carrol  (N.  J.  Ch.)  407. 

A  decree  hdd  not  a  bar  to  another  suit  be* 
cause  defendant  in  the  latter  suit  had  not  been 
a  party  to  the  former  suit  when  the  decree  was 
entered. — Hasen  v.  Lyndonville  Nat  Bank  (Vt) 
1D4(:. 

i  8.  lilen. 

A  judgment  does  not  create  a  lien  on  the  real 
property  of  the  debtor  unless  it  is  capable  of 
collection  by  execution  against  such  propert7.— 
Hagan  v.  (%apman  (Del.  Snper.)  974. 

I  9.    Fayment,  satisfaction,  nersor,  and 
disoharse. 

That  20  years  nave  elapsed  without  revival 
of  judgment  ktid  evidence  of  its  pafment— 
Moore  V.  Carey  (DeL  Super,)  7S.  . 
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A  deliTery  of  property  Is  not  part  parmeot  of 
a  Jndf^mpnt,  noless  delivered  and  received  with 
the  intention  that  it  sboald  be  wacb.  aince  tender 
In  Koods  is  not  good.— I.ofland  t.  McDanid  (DeL 
Bnper.)  882. 

Acts  of  the  partieB  prior  to  the  rendition  of  a 
jndKBRBt  are  inadmissible  to  show  paraaent 
thereof .—LoftaiBd  r.  McDaniel  (DA  Saper.)  882. 

A  statement  accompaQTins  a  scire  facias  to 
iVTin  a  Judgment  showlnr  on  its  face  that  it 
b  more  than  90  jears  old,  arerrlng  that  no 
0ait  e£  the  debt  has  been  paid,  does  not  rebat 
Ae^^rara^tion  of  paTmeot.— Hummel  t.  Lil- 

An  ansrer  to  a  scire  facias,  setting  forth 
the  pt«sumptlon  of  pnrment  and  adding  that 
defendant  has  not  made  a  new  promise,  nor 
"paid  any  money"  on  the  judgment,  does  not 
rebat  die  preaamption  of  psTment,  so  a«  to 
aatherixe  ue  court  to  direct  a  Judgment  for 
plaintiff.— Hummei  r.  LiUy  <Fa.)  613. 

1 10.  Aotioas  on  iadcnioBta. 

The  eight-years  statute  of  limitations  does 
not  begin  to  ran  against  an  action  on  a  judg- 
ment until  after  retam  of  an  exeention  laere- 
on.  which  had  been  dnly  issued  and  levied.— 
Thatcher  t.  Lyons  (Vt)  4S8. 

Const.  V.  S.  art.  4,  I  1,  and  Bev.  St  U.  S.  | 
90S,  requiring  full  credit  to  be  given  to  judg- 
mtnts  of  other  states,  do  not  preclnde  one  sued 
on  a  foreign  jodgment  from  ahowlns  tbe  court 
entering  it  had  no  Joriadlctlon  of  hu  person.— 
Wood  T.  Aorostiaa  (VU  683. 

JUDICIAL  NOTICE 

8m '*BlTld6iice,"  1 1. 

JUDICIAL  SALES. 

Of  properly  of  decedent  see  "BzecntMi  and  Ad- 
mlnisttatOTS,"  f  0. 

One  having  existing  interest  in  land  to  be 
sold  may,  for  the  protection  of  such  interest, 
lawfnlly  agree  not  to  bid.— Do  Bann  t.  Brand 
<N.  J.  Brr.  ft  App.)  968. 


JURISDICTION. 


See  "Orazta,** 


JURY. 


{  1.   Bi|^t  to  trUl  by  Jnrr. 

Under  V.  S.  I  1437,  aataonilng  reference 
where  the  issae  does  not  entitle  parties  to 
Jury  trial,  court  can  refer  In  insolvency  pro- 
ceedings, since  in  these  right  to  Jury  did  not 
exist  oefore  constitntton  adopted.— Crampton 
T.  Hollister  (Vt)  588. 


OomMtoney  of  Jarora, 

Mad  I  ~  ' 


okalle^^s, 


of 

objeetioaa. 

Reading  newspaper  accoonts  of  the  commis- 
sion of  a  crime,  and  forming  an  opinion  that  a 
crime  had  been  oommitted,  Md  not  to  disquali- 
person  as  a  Juror. — State  v.  Wlllia  (Conn.) 

Rule  for  examination  of  juror  as  to  his 
qnalificntions  determined.  —  Commonwealth  t. 
Van  Horn  (Pa.)  469. 

I  3.   Form  of  Terdlet. 

The  Jury  has  a  right  to  And  a  general  verdict 
compounded  of  the  law  and  tbe  fact,  without 
being  liable  to  jmnisbment  by  writ  of  attaint. 
-Roeael  t.  State  (N.  J.  lOrr.  ft  A^p.)  40a 

JUSTICES  OF  THE  PEACE. 

Appeal  from  Judgment      let  "Appeal  and  Bc- 
ror,"  I  8. 


A  defendant,  who  at  the  trial  bafsed  his  if- 
fease  solely  upon  a  contract,  cannot,  to  obii-b 
an  appeal,  claim,  after  JudgmeDt.  that  he  a:-:- 
ed  as  a  pul^c  ofBcer  m  dofaiar  tbe  act  cos.- 
plained  of. — Maine  Cent.  B.  Co.  t.  Coggiu 
(Vt.)  48«. 

Under  V.  8.  f  1667,  the  eonnty  court  can  n- 
view  a  Jaatice's  judgment  as  on  appeal,  wlier' 
the  Judgment  debtor  aegleeted  to  enter  his  ip- 
peal  within  the  required  time  becanoe  be  wu 
unaware  that  the  time  within  which  it  had 
be  done  had  been  changed.— Perry  t.  WrigL: 
{Vt)97L 

JUSTIFICATION. 

Of  homietde,  lee  '■Homiefde,*'  f  4. 


See  "Equity." 
As  defense  to 
"TrasU  "  i  5. 


LACHES. 

action  to  enforce  tmat.  m 


LANDLORD  AND  TENANT. 

Bee,  alMb  ''Ejectment,"  |  & 

i  1>   I«oaaaa  mimA  aanomoMto  Im  gtimmi. 

Lease  construed,  ana  hdd  insoflltnent  to  sliws 
relation  of  partnership  between  lessor  and  lesMc 
-Austin  V.  NeU  (N.  J.  Sup.)  8S4. 

I  8.   Laadlord*s  title  aad  iwvwnln. 

Where  the  landlord  conveyed  th«  reverston  !• 
the  tenant,  the  latter  becasse  invented  with  ef- 
ery  right  which  had  been  reaerred  to  die  lesset 
—Story  V.  Ulman  (Md.)  120. 

The  taking  possession  of  lessor's  property  hj 
lessee  compsny,  nnder  an  oil  ieas«.  and  drill- 
ing a  well  from  wbldi  gas  was  obtained  and 
paid  for,  estops  the  lessee  from  denying  it- 
execution  of  the  lease.^Ahrna  v.  Cbartiezs  Val- 
ley Gas  Co.  (Pa.)  738. 

I  3.  TovHs  for  yean. 

Evidence  Md  to  establish  tenancy  for  year.- 
Hopkins  v.  Drowne  (B.  L)  567. 

I  4.    Boat  aad  adTaaees. 

The  goods  of  a  stranger  on  leased  premise- 
at  tbe  time  a  distress  warrant  is  levied  mar  i-^ 
taken  by  a  landiord.~Robelen  v.  Nationa]  Baat 
of  Wlmiington  and  Brandywine  (I>eL  Suter.i 
80. 

The  property  of  a  stranger  in  possession 
a  tenant  is  not  liable  to  distraint  when  on  i 
sidewalk  in  front  of  the  premises. — Robelen  t. 
National  Bank  of  Wilmington  and  Brandywdie 

(Del.  Super.)  80. 

A  distress  may  be  made  br  the  laifdlord  hici- 
self,  or  by  an  authorised  baiuff.-^obrien  v.  Na- 
tional Bank  of  Wilmington  and  Bimndyvis' 

(Del.  Super.)  80. 

The  taking  of  goods  by  distress  may  be  eltle: 
actual  or  constructive.  —  B<rt>eleu  t.  Natioail 
Bank  of  Wilmington  and  Brandywine  (DeL  Sj- 
per.)  80. 

^e  neglect  of  a  lessor  to  prompdy  sue  the 
lessee  fior  insttUments  of  rent  due  does  not  fi- 
top  htm  from  afterwards  maintaining  a  soit 
onless  the  right  of  action  la  then  barred  by 
limitations.— Afarns  v.  Chartiera  Valley  Gai 
Co.  (PaO  739. 


LANDS. 


See  "Fablic  Lands." 


LARCENY. 


I  1. 


Qgeasoe,  aad  -r— p— IMlltr  thsie- 
for. 

In  a  prusecntlon  for  an  attmiipt  to  emait 
larceny,  the  intent  may  he  iafeRed  fnn  m 
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nets  and  conduct  of  accnsed  KDd  the  sanoand- 
injc  eframiRtances.  —  State  T.  HdlUngsworth 
I  Del.  Gen.  SesB.)  143. 

To  constitute  an  attempt  to  commit  larceny, 
there  must  be  an  intent  to  commit  larceny  and 
the  commission  of  some  overt  aot.— State  T. 
IloUingsworth  (Del.  Gen.  Sess.)  143. 

Under  Rev.  Code,  c.  128,  It  14,  a  berry  check, 
iiifiued  under  an  aj^eement  by  the  owner  to  re- 
4leea  ft  berries,  may  be  the  snbject  of  lar- 
opny.— State  t.  Stewart  (Del.  Geo.  Seis.)  188. 

§  2.   Proaeevtiim  and  pnniahment. 

It  is  not  n  fatal  variance  to  prove  that  prop- 
erty described  as  a  water-proof  coat  was  a 
iniiB  coat,  and  that  one  pauid  of  tobacco  was 
If'SR  than  a  pound.— State  Heck  (Del.  Gen. 
Koss.)  142. 

One  in  poeacsaion  of  pereonal  property  is  nre- 
nnmed  to  be  its  owner.— State  v.  Patton  (Del. 
On.  Sess.)  193. 

Where  one  takes  and  carries  away  property, 
or  attempts  to  conceal  it,  and  denies  having 

fionsession  thereof,  an  intent  to  steal  it  may  be 
nf erred.— State  v.  Fatten  (Del.  Oen.  Sees.)  103. 

Under  19  Laws,  c.  26S,  where  an  indictment 
for  stealing  money  allegos  the  kind  to  be  im- 
known,  it  need  not  be  shown  that  the  owner 
*lid  not  Iwow  the  character  of  the  money.— 
State  V.  PattOQ  (Del.  Gen.  Sess.)  193. 

Rev.  Code,  n.  798,  c.  133,  S  3.  does  not  enable 
n  wife  to  hold  personal  property  actjaired  from 
her  husband  except  dnrinie  hta  jdeasnre,  and 
hence  an  indictment  for  larceny  of  aneh  prop- 
erty shonld  alleice  ownershiit  in  Mm. — State  v. 
Predden  (Dd.  Gen.  Seas.)  025. 

LAW  OF  THE  CASE. 

Dedrion  on  appeal,  see  "Appeal  and  Error,"  g 

LEASES. 

See  *1<and]ord  and  Tenant.'* 


LEGACIES. 


See  "Wllte.** 


LEVY. 


See  "Bzecotian." 


LIBEL  AND  SUNDER. 


f  1. 


Worda  mnA  aota  mUmuU*,  aad 

UabUltr  tbe>nfor. 

Where  the  alanderona  words  Impute  a  crime, 
malice  is  presumed,  and  it  la  not  necessary  to 
prove  express  malice.— Naylor  T.  Fonder  (Del. 

Super.)  88. 

Words  char(rin(r  plaintiff  with  having  burned 
a  school  bouse  charRC  felony,  and  are  actiona- 
ble.— Naylor  v.  Ponder  (Del.  Super.)  88. 

Tt  may  be  inferred  that  a  crime  la  charged 
hy  slandorons  words.- Naylor  v.  Ponder  (Del. 
Super.)  88. 

Express  malice  most  be  prored^Naylor  v. 
Ponder  (Del.  Super.)  88. 

S  2.   Pri'rilesed    oommntiioAtlou,  and 
ualloe  therein. 

One  givini?  letter  of  recommendation  Md  not 
liable  for  libel,  where  he  writes  the  person  with 
whom  employment  was  obtained  that  he  wn« 
mintaken  aa  to  honesty  of  person  reeocnmeDded. 
— Ilutterworth  v.  Coarow  (Del.  Super.)  84. 

S  3.    Jnatlfloatlon  and  mitigation. 

The  existmcc  of  nmiors  and  nuspiciona  in  the 
community  at  and  before  sliinderons  words 
were  utteied,  tending  to  show  truth  of  charge 


made,  may  be  considered  in  mlt^tlon  of  dam- 
ages.—Naylor  T.  Ponder  (Del.  8dp«.)  68. 

f  4.  AeUona. 

Exemplary  damages  may  be  asseBsed  where 
there  is  clear  proof  that  words  were  vindictive- 
ly spoken.— Naylor  v.  Ponder  (Del.  Soper.)  88. 

Express  malice  may  be  proved  directly,  or  by 
circumstances  tending  to  show  intent  of  de- 
fendant.—Naylor  V.  Ponder  (Del.  Super.)  88. 

In  estimating  damages,  the  jury  may  consider 
the  position,  rank,  and  influence  of  defendant, 
bat  not  his  flnandal  oondition.— Naylor  r.  Fon- 
der (Del.  Super.)  88. 

It  is  safficient  to  prove  the  substance  of  the 
slanderous  words  uttered.- Naylor  t.  Fonder 
(Del.  Super.)  88. 

Proof  that  slanderous  words  alleged  were 
used  in  a  conditional  or  alternative  aeuse  is  a 
fttal  variance.— Naylor  t.  Ponder  (Del.  Super.) 
88. 

A  plaintiff  recovering  a  verdict  for  leas  than 
$300  in  an  actkm  on  the  case  for  slanderons 
words,  brought  in  the  supreme  court,  is  entitled 
to  no  costs,  under  Gen.  St.  c.  181,  8  22;  Id.  c. 
206.  i  4^Brown  v.  James  (R.  I.)  893. 

{  5.   SlAsdoT  ot  prejerty  ov  tltla. 

Evidence  held  to  establish  maUce.— HopUns 
V.  Drowne  (B.  I.)  607. 

Whether  atmtement  was  maHdona  Is  fbr  ivry. 
-Hopkins     Drvwne  (H.  I.)  SOT. 

Plaintiff,  to  recover  for  slander  of  title,  must 
prove  uttering  of  slanderous  words,  that  they 
were  false  and  malicious,  and  that  special  daiu- 
a^  was  snatalned.— Bopkins  v.  Drowne  (R.  I.) 

Exemplary  damagee  may  be  awarded  for 
slander  of  fitle.— Hopkins  T.  Drowne  (R.  I.) 
B67. 

I  6.    Oviniual  resmmsibiUty. 

An  indictment  for  libel  hdd  wid  for  indefi- 
ntteness  in  naming  the  person  injured  by  fke 
Ubel.— Bamea  t.  State  (Hd.)  781. 

An  indictment  for  libel  hdd  demurrable  for 
the  reason  that  the  language,  in  the  absence  of 
matters  of  inducement  was  iasufflclent  to  show 
that  prosecutor  waa  injnred  thereby. — Banus 
V.  State  (Md.)  781. 

Int^iL-tmenta  for  Ubel  have,  by  statute  and 
constitutional  provisions,  been  takoi  out  of 
the  class  of  other  criminal  cases  In  some  re- 
sgects.- Bocael  v.  Sute  (S.  J.  Err.  &  App.) 

LICENSES. 

Peddler's  licenses,  see  "Hawkers  and  Peddlera." 

A  license  to  pass  over  one's  land  may  be j^v- 
en  by  parol.--Jacob  Tmne  Institate  of  Fort 
Deposit  T.  DaTla  (Md.)  166L 

LIENS. 

Attadunent  of  property  aa  affecting  vendor's 
lien,  see  "Attacliineut?'  |  B. 

LienM  acquired  by  partUnUar  remedta  or  pw 

ceedtngt. 

See  "Judgment,"  i  8;  "Taxation,"  1 6. 

Particular  classes  of  2  lens. 
See  "Medianics'  IJena";  "Pledges." 

LIFE  INSURANCE. 

See  "Insurance." 

LIMITATION  OF  ACTIONS. 


See,  also,  "Adverse  Possession." 
Computation  of  period  of  limitation, 
1    count.  Action  on." 


see  "Ac- 
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ItunniDg  of  statute  aniDtt  admtniitntor,  we 

"Executors  nnd  AdmlnlsfnitorB,"  i  7. 
Statute  of  limitations  affecting  right  ot  ftppcalt 
see  "Appeal  and  Error."  i  4. 

I  1.    Btotmtea  of  llnltstloii. 

LfmitatioQi  haviDg  begun  to  ran  against  one 
are  not  interrupted  by  the  saeeeBsioQ  of  a  minor 
to  hla  right.— MDsroe  t.  Wilson  (N.  H.)  240. 

Umitations  do  not  ran  against  an  action  on 
a  sealed  instrnment.— Abrns  T.  Chartlera  Val- 
ley Gas  Co.  (Pa.)  7S9. 

I  S.    Oomp«t»tioa  W  pwtod  of  llnltm- 

tlon. 

Record  of  deeds  held  not  notice  to  grantor  of 
fraudulent  inclusion  therein  of  land  which  he 
continues  to  occupy.— Davis  t.  Monroe  (Pa.)  44. 

In  actions  involring  fraud,  limitations  run 
only  from  the  time  of  the  discovery  of  the 
fraud.- Smith  t.  BlacUey  (Fa.)  619;  HcCol- 
lough  V.  Same,  Id. 

In  the  absence  of  fraud,  limitations  Md  to 
run  in  favor  of  the  gnarantor  from  the  date 
ol  the  guaranty.— Lehigh  Coal  ft  Navigation 
Co.  V.  Blakeslee  (Pa.)  8S2. 

LimitationB  do  not  run  against  a  note  to  a 
married  woman  irhlle  coverture  disables  her 
from  suing  thereoii.^Tijlor  t.  Slater  (R.  I.) 
1001. 

I  3.    Aeknowlodgmwat,     maw  promise, 
mud  part  pajmeat. 

Acknowledgment  of  one  member  of  a  firm 
after  dissolution  of  firm  of  tndebtedaesB  does 
not  remove  bar  of  statute.— Lodge  v.  Ainscow 
(Del.  Super.)  187. 

i  ^   Plaadlmc  ovUomae,  aad  prorimoa 
of  eoart  and  Jmrr. 

A  mortgagee  who  waa  never  in  possession 
cannot  plead  limitations  against  a  prior  charge 
on  the  property,  where  such  charge  was  kept 
alive  by  the  payment  of  interest  by  the  mort- 
gape  in  possession.— Buchanan  v.  Lloyd  (Md.) 


The  defense  of  limitations  may  be  taken  by 
demurrer  where  it  appears  in  toe  bill,  or  by 
plea  or  answer  where  it  does  not.  and  may  be 
set  up  In  argument.— Taylor  v.  Slater  (R.  I.) 
lOOL 

LIQUORS. 

See  "Intoxicating  Liquors.'* 

LITERARY  PROPERTY. 

Rules  governing  literary  property  determined. 
—New  .^rsey  State  Dental  Soc.  v.  Dentacura 
Co.  (N.  J.  Ch.)  672. 

The  burden  of  showing  that  a  manuscript  has 
been  dedicated  to  the  public  Is  on  the  party  so 
asBertinp.— New  Jersey  State  Dental  Soc.  v, 
Dentacum  Go.  (S.  J.  Ck.)  672. 

The  report  of  the  committee  of  a  dental  so- 
ciety held  not  dedicated  to  the  public  by  its  be- 
ing read  before  the  society  when  the  public  was 
present.— New  Jersey  State  Dental  Soc.  T.  Den- 
tacura Co.  (N.  J.  Ch.)  672. 

LOAN  COMPANIES. 

See  "Building  and  Loan  AKnociations." 

LOCAL  UWS. 

See  "Statutes,"  S  1. 

iOST  INSTRUMENTS. 

W'liere  phiintiRf  declares  on  a  lost  note,  and 
defendant  produces  paper  claimed  by  him  to  be 
the  note,  pluiutifE  Ma  to  except  it.  or  to  sub- 


mit to  the  vltneaa  to  disprove  Its  identity  wttk 
the  (Hie  declared  on.- Helzer  t.  Ileiaer  ffia^ 
40. 

LUNATICS. 

Seo  *1iuaM  FerBons.** 

MACHINERY. 


LlaUIibr  of  cmplOTer 
and  Berrant,'*  1 8. 


for  defedi,  wm  'Vukr 


MALICE. 

See  "Ubel  and  Slander,"  1 1;  ''ICalidoM  Pnm- 
catknT  I  2. 

MALICIOUS  PROSECUTION. 

I  1.   Want  of  probabla  eaMM. 

Evidence  held  to  show  want  of  probable  caoM. 

-Torach  v.  DeU  (Md.)  903. 

f  S.  Aetioaa. 

Whether  defendants'  repreeentationa  to  attor- 
ney were  full  «iongh  to  make  advke  of  attor 
n^defease  leftf  for  Joir.— Torach  ▼.  Ddl  (Md.) 

Question  whether  prosecution  for  Ifteft  of 
books,  instigated  without  probable  cause,  aa^ 
for  purpose  of  recovering  books,  was  malieioBa 
held  tor  Jury.— Torsch  v.  Dell  (Md.)  903. 

Where  prosecution  has  been  found  to  be  witii- 
ODt  probaole  cause,  burden  Is  va  defendant  to 
•how  want  of  malice.— Torech  v.  Dell  (Md.)  90S. 

Where  facta  relied  on  to  rebnt  presumption  of 
malice  arising  from  want  of  probable  canae  are 
of  doubtful  existence  or  effect,  question  mmt  bt 
left  to  jury.— Torsch  v.  DeU  (Md.)  908. 

MANDAMUS. 

I  1.   Natmre  and  cnnuida  Im  bmwmL 

The  writ  wiir  not  issue  where  It  will  prove 
nugatory  and  unavalllng.i-Liirta  T.  Hardcaatle 

(Del.  Super.)  194. 

I  S.   Sabjeete  aad  purposea  of  r«lief. 

Mandamus  to  compel  officer  to  isane  order 
for  warrant  does  not  lie,  where  petitioner  has  a 
remedy  by  suit  against  the  city  on  the  daim.— 
Kensingon  Electric  Co.  v.        of  PhUadelpfaia 

MANDATE. 

See  "Mandamns." 

MANSUUGHTER. 

See  "Honldde^''  |  3. 

MAPS. 

As  evidence  fai  dvll  actions,  see  **EvideBech**  |  & 

MARRIAGE. 

See  *^nBband  and  Wiffe.** 

MARRIED  WOMEN. 

See  "Husband  and  Wife.- 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

Doctrine  of  marahaling  portions  of  mort- 
gaged lands  in  the  inverse  ordw  of  alienatioa 
Ma  not  to  apply,  where  a  dead  containing  aa 
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•.'orenant  of  warrantr  was  ciTeti  tor  a  oomfiial 
conaideration.— Jackson  t.  Coudict  (N.  J.  Ch.) 
374. 

MASTER  AND  SERVANT. 

5  1<    Tbe  relation. 

The  fact  that  a  letter  glTiag  inatrnctloiia  to 
one  employed  to  follow  instructioas  of  the  aec- 
retary  of  a  corporation  was  Inadvertently  sign* 
ed  by  atich  secretary  In  the  name  of  a  firm  of 
which  he  was  a  member  luid  not  to  excuse  a 
failure  to  obey  the  inatnictlon8.^-OaUaglier  T. 
'Wayne  Steam  Co.  (Pa.)  296. 

I  S.    Serrloes  and  eompenantlon. 

The  fact  that  an  employer  had  employed  an- 
other at  lees  salary  after  dlscbargins  plaintiff 
Iidd  admissible  in  evidence  in  an  action  for 
breach  of  contract  of  employment.-- GaUegher 
T.  Wayne  Steam  Co.  (Pa.)  296. 

In  determining  damages  for  a  *  serrant's 
wrongful*  discbarge,  the  amount  he  probably 
could  earn  during  the  remainder  of  the  term 
mnst  be  taken  into  conrideration.— Bightmire 
T.  mm»  (Pa.)  6S8. 

In  action  for  services,  evidence  aa  to  valne 
Tield  admissible  to  the  extent  of  the  value  al- 
leged In  the  complaint— Philliber  v.  Bdelblnte 
(Pa.)  648. 


f  3. 


far  laJnHes  to 


Mastav'a  UabiUtr 
■arramt. 

It  is  Immaterial,  on  ijuestion  of  negligence,  as 
to  condition  in  which  the  place  where  employfi 
worked  was  kept  after  injury  to  him. — Hnber 
V.  Jackson  &  Sharp  Co.  (Del.  Super.)  92. 

Master  need  only  furnish  the  employ^  a  rea- 
sonably safe  place  in  which  to  work.— Huber  v. 
Jackson  &  Sharp  Co.  (Del.  Super.)  92. 

One  appl^ng  for  employment  to  run  machin- 
ery holds  himself  out  as  possessed  of  competent 
knowledge  as  to  such  work. — Hnber  v.  Jackson 
&.  Sharp  Co.  (Del.  Super.)  92. 

An  employ^  held  not  to  have  aasamed  the  risk 
of  defects  which  the  master  had  anreed  to  rem- 
«dy.— Huber  v.  Jackson  &  Sharp  Co.  (Del.  Su- 
per) 92. 

In  an  action  for  personal  injuries,  plaintiff 
rauBt  prove  defendant's  negligence,  and  his  own 
freedom  from  contributory  negligence.— Huber 
V.  Jackson  &  Sharp  Co.  (Del.  Super.)  92. 

The  fact  that  a  boy  of  14  had  not  been  warn- 
ed of  the  danger  attending  the  use  of  a  drcular 
SUV  did  not  render  the  master  liable,  where 
the  boy  knew  precisely  the  risks  attendant  on 
its  use.— Hettchen  v.  Ghipman  (Md.)  66. 

The  question  whether  a  master  knew  or  ought 
to  have  known  of  the  danger  to  employes  from 
an  unprotected  revolving  vertical  shaft  held  for 
the  juiT  under  the  evidence.— American  Tobacco 
Co.  V.  Stricklhig  (Md.)  1083. 

Evidence  in  action  to  recover  for  injuries  to 
a  brakeman  hdd  not  to  justify  directing  ver- 
dict for  defendant. — Hardy  v.  Boston  &  M.  R. 
B.  (N,  H.)  179. 

Testimony  that  it  waa  dangeroua  to  take 
down  such  a  building  as  plaintiff  was  taking 
down  when  injured  kdd  properly  ncluded. — 
Nonrie  v.  Theobald  (N.  H.)  182. 

Kmployfi  A«Id  to  have  assumed  the  risk  by 
which  ho  was  Injured.— Nourie  v.  Theobald  (N. 
H.)  182. 

Where  a  plank  forming  a  suspended  walkwav 
was  unfastened,  and  fell  on  an  employs,  Aeltf, 
that  it  was  for  the  jury  to  say  whether  he 

4-onld  recover.— Qtilmby  v.  Boston  ft  M.  R.  R. 
(N.  H.)  266. 

A  switchman  injured  while  attempting  to 
board  a  pilot,  which  he  knew  waa  not  for  rid- 
ing, hM  suilty  of  contributory  nerii^nce.— 
Young  T.  BoBtm  ft  M.  B.  a  (N.  BO  2^ 


A  switchman  Md  to  have  assumed  the  in- 
creased risk  by  continuing  in  his  employment 
after  being  provided  witn  a  road  engine  for 
switching  purposes  which  waa  extrahasardons. 
—Young  V.  Boston  ft  M.  R.  B.  (N.  H.)  268. 

A  railway  company  kHd  not  liable  for  injuries 
sustained  by  a  servant  In  slipping  off  a  pilot, 
where  there  waa  no  evidence  that  the  pilot  waa 
constructed  to  be  ridden  on.— Young  v.  Boston 
ft  M.  R.  R.  (N.  H.)  268. 

Servant  aelecting  an  onsafe  ladder  made 
a  fellow  servant,  whwe  there  were  safe  ladders 
furnished  1^  master,  cannot  recover  from  the 
master  for  Injuries  received.  —  Guggenheim 
Smelting  Co.  T.  Flanigan  (N.  J.  Err.  ft  App.) 
844. 

Where  master  supplies  proper  appliances,  he 
is  not  liable  because  a  servant  is  injured 
through  the  selection  by  him  of  an  appliance 
not  adapted  to  his  work. — Guggenheim  Smelt- 
ing Co.  V.  Flanigan  (N.  J.  Err.  ft  App.)  844. 

A  servant  engaged  in  a  snnff  mill  in  feeding 
tobacco  to  rollers  Md  to  have  assumed  the 
risk  of_gettlng  his  hands  caught.— Johnson  t. 
Devoe  l&uff  Co.  (N.  J.  Err.  ft  App.)  936. 

Where  new  risks  arise  In  course  of  tiie  em- 
ployment, and  the  servant  falls  to  give  notice 
thereof  and  toprotest,  he  assumes  them.— John- 
son V.  Devoe  mutt  Co.  (N.  J.  Err.  ft  App.)  936. 

General  averment  In  a  count  in  dedaratkni 
agalnat  railroad  company  Tield  not  a  saffident 
avermoit  of  UMligence,  on  whidi  actkin  tor  per^ 
Bonal  Injuries  by  servant  can  he  based.— Daa- 
ware,  li.  ft  W.  R.  Co.  T.  Yoss  (N.  J.  Sv^}  224. 

Railroad  company  In  operation  of  Ita  yard 
Tield  not  bonnd  to  enforce  regulations  protecting 
its  servants  from  risks  incident  to  the  emidiv- 
ment.— Ddaware,  L.  ft  W.  R.  Go.  v.  Toss  (N.  J. 
Sup.)  224. 

Where  servant  and  master  have  knowledge 
of  the  danger  of  the  employment,  the  servant 
cannot  recover  for  injuries  arising  therefrom. 
—Regan  v.  Palo  (N.  J.  Sup.)  361. 

Bisks  incident  to  the  employment  and  obvi- 
ous to  the  serrant  KsW  assumed  by  entry  into 
the  service.- Rnu  t.  Palo  (N.  J.  Sup.)  S64. 

In  an  action  by  a  servant  against  his  master 
for  an  injury  from  alleged  defective  machin- 
ery, held,  that  a  verdict  for  plaintiff  should  be 
set  aside  as  the  result  of  mistake  or  prejudice. 
— Coyle  V.  A.  A.  Grifflng  Iron  Co.  (N.  J.  Sup.) 
680. 

The  dropping  out  of  a  bolt  in  a  machine  Mi 

an  unavoidable  accident  for  which  the  defend- 
ant was  not  liable.— Coyle  T.  A.  A.  Grifflng 
Iron  Co.  (N.  J.  Sup.)  680. 

In  an  action  by  a  railroad  employ^  for  per 
sonal  injuries,  a  refusal  to  charge  that  the  com- 
pany is  bound  to  exercise  more  care  than  an  or- 
dinary person  Arid  proper.— McGeary  t.  Old  Col- 
ony R.  R.  (R.  I.)  lC07. 

Evidence  hdd  sufficient  to  show  that  a  rail- 
road company  was  not  negligent  when  Its  em- 
ploye was  injured.— McGeary  v.  Old  Colony  B. 
R.  (B.  L)  1007. 

Evidence  kdd  snfflcient  to  show  that  an  en- 
ploy€  was  guilty  of  contributory  negligoice.— 
McGeary  v.  Old  Colony  R.  R.  (R.  1.)  1007. 

In  an  action  by  an  emp1oy4  for  personal  In- 
juries, an  instruction  that  defendant  was  neg- 
ligent, If  the  accident  might  have  happened' 
wnen  plaintiff  waa  using  due  care,  la  pronerly 
refused.- McGeary  T.  Old  Colony  B.  B.  CtL  I>J 
1007. 

Allegations  that  caving  of  ditch  was  caused 
by  fact  that  earth  had  recently  been  dug  up  for 
water  main,  and  replaced,  hdd  not  supported  by 
the  evidence.— Rogers  v.  Granger  (EL  L)  1010. 

In  action  for  injuries  resulting  from  the  cav- 
ing in  of  trench  which  plaintiff  was  digging  for 
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defendant,  plaintiff  mnrt  prore  that  defendant 
tailed  to  furabdi  necemarT  dieatUnc  for  trendi. 
— Bofen  T.  OraDgtr'<B.  L)  1010. 

I  4.    LlmbtUtiM   for  Injnrtot  to  tUrd 
penoiia. 

Where  one  employed  to  make  a  balloon  aseen- 
siot)  at  a  public  place  used  other  appliancet 
thnn  were  contemplated  by  hin  emptojrmeDt, 
withodt  the  proprietor's  koowledfre.  the  pro- 
prietor wHa  Dot  liable  for  injnries  Bustained  by 
a  spectator  through  each  unauthorized  use. — 
Smith  T.  Benick  (^d.)  Dfl. 

MEASURE  OF  DAMAGES. 

See  "Damages." 

MECHANICS'  LIENS. 

1  1.    Natnre,  gnmnAut  mmd  svbJo«t-B*t- 
tor  la  soneral. 

FactH  AcM  not  to  establish  that  changes  in 
ii  building  constituted  it  a  new  structure,  as 
contemplated  by  the  lien  law  of  June  16;  1836. 
—Warren  t.  Freeman  (Pa.)  290. 

E  2.    Bl«kt  to  lion. 

The  owoer's  written  acceptance,  knowinirly 
indorsed  on  a  contract  between  the  principal 
contrnctor  and  a  subcontractor,  Md  a  sufficient 
acceptance  of  the  subcontract  by  the  princi- 
pal.—Hartford  Bnllding  &  Loan  Aas'n  t.  Qold- 
reyer  (Conn.)  659. 

The  statute  requiriof;  written  acceptances  by 
the  owner  of  subcontracts  before  persona  claim- 
ing thereunder  are  entitled  to  liens,  hM  suffi- 
ciently complied  with  by  the  owner's  accepting 
in  writing  an  onler  drawn  on  him  by  the  con- 
tractor in  favor  of  the  subcontractor.— Ha rt- 
Tord  Building  &  Loan  Ass'n  T.  Goldrevcr 
M'onn.)  059. 

Failure  of  lalmrera  and  material  men  to  give 
iiutire  to  fix  a  lien  on  money  due  the  con- 
iraotor  hfld  not  to  deprive  them  of  their  rijihls 
iiH  nffflinst  a  fieneral  creditor  of  the  roiitrncTor, 
where  they  relied  on  a  former  uKreenieni  in 
Fdncc  of  tlie  lien. — Commissioaers  of  Public 
flchools  of  Town  of  I'hilliiHiburg  t.  Stair  (N. 
J.  Oh.)  405. 

Ajfroement  lictween  the  owner  and  contrnrt- 
or  ill  rcffttrd  to  payments,  absolvins:  the  laitc^r 
from  furnishing  releases  from  material  men  and 
Uiburora,  Jtclil  to  impress  such  payments  with  a 
trust  in  favor  of  lahorors  inul  miitorial  men.— 
CommiKKioners  of  Public  Schools  of  Town  of 
Phlllipeburg  t.  Stair  (N.  J.  Ch.)  493. 

Where  a  written  building  contract  contains 
no  reference  to  lien,  a  supplemental  oral  coo- 
tract  waiving  lieu  will  defeat  lien  of  subcon- 
tractor only  on  proof  of  notice  thereof.— Sast 
Stroudsburg  Lumber  Co.  t.  GUI  (Pa.)  41. 

\Vhere  the  evidence  of  changes  made  Is  un- 
contradicted, the  question  whether  a  building 
is  an  altered  one  or  a  new  one  is  for  the  court. 
—Warren  v.  Freeman  (Pa.)  290. 

Stipulation  in  building  contract  Md  to  pre- 
clude contractor. from  enforcing  his  lien.— Ly- 
dick  T.  Anderson  (Pa.)  729. 

I  3.    ProceedlnsB  to  perfeot. 

A  mechanic's  lion  claimant  held  estopped  from 
asserting  its  priority  as  against  a  Irana  fide 
purchaser  without  notice  of  a  mortgage,  where 
the  filed  (itatutory  notice  stated  the  date  of  the 
commencement  of  the  lien  aa  subsequent  to  the 
recording  of  the  mortgage.— Hartford  Building 
&  Loan  Ass'n  t.  Goldreyer  (0)nn.)  659. 

The  lodged  accouut  should,  under  the  statute, 
contain  the  name  of  the  owner  when  the  lien 
attached.— Cbace  v.  Pidge  (B.  I.)  1015. 

i  4.    Operation  and  effect. 

Where  the  building  for  whlcb  labor  and  ma- 
terials were  fnmlBhed,  and  agahist  whidi  a 


statement  for  t  Uen  was  flied,  b  destroyed  Iw 
firev  BO  lien  attaches  against  die  land  on  whn 

it  stood.  — Wood  T.  wilmingtia  ConfHence 
Academx  (Del.  Super.)  SO. 

MEMORANDA. 

Beqnired  by  statute  of  frandi^  see  'Wud^ 
Statute  of,"  «  3,  4. 

MINES  AND  MINERALS. 

I  1.   Title,  ooAToranoost  amd  eeonljaols. 

Under  the  terms  of  an  oU  lease,  htU  that 
lessee  had  no  right  to  abandon  on  the  fatlnr*  of 
the  first  well  drilled.— Ahms  v.  Chartier«  Vai- 
ley  Gas  Co.  (Pa.)  739. 

Evidence  Aeld  not  to  show  an  abandonment 
of  an  oil  lease  by  the  lessee.— Ahrns  Char- 
tiers  Valley  Gas  Go.  (Pa.)  738. 

In  an  action  for  rent  under  an  oil  I^se,  Jidd, 
that  lessor  need  not  show  an  election  to  consid- 
er the  lease  not  forfeited  by  them,  according 
to  the  lease.— Ahms  t.  Chartiers  vaBer  Ga< 
Co.  (Pa.)  730. 

Lease  of  oU  and  gas  land  AWtf  ftandnlent  as 
to^rior  lessee.— Akio  v.  Marshall  Oil  Co.  ^s.) 

Tiease  of  oil  and  gas  lands  hM  not  forftited. 
—Akin  V.  Marshall  OU  Co.  (Pa.)  748. 

Method  of  computing  royalties  under  lease  of 
gas  laada  ascertained.- Akin  v.  Marshall  Oil 
Co.  (Pa.)  748. 

Sale  oC  gas  from  well  by  lessee  hdd  to  be 
sublease  of  well  itseU.— Akin  t.  Marshall  Oil 
Co.  (Pa.)  748. 


MINORS. 


See  'anfants." 


MISREPRESENTATION. 

See  •'Fraud." 

MITIGATION. 

Of  dsmages,  see  "Libel  and  Kandert**  {  & 

MODIRCATION. 

Of  contract,  see  '*C:ontractB,"  1 8. 

MONEY  RECEIVED. 

Evidence  held  to  entitle  a  remainder-man  to 
judgment  In  an  action  for  money  had  and  re- 
ceived against  the  administrator  of  a  legatee 
holding  only  a  life  estate  in  the  residue  of 
her  testator's  estate.— Mills  v.  Bailey  (Ud.)  780. 

It  is  no  defense  to  an  action  to  recover  mon* 
ey  paid  to  defendant  that  the  transaction  in- 
volved an  intent  to  commit  a  crime,  where  no 
crime  was  actually  committed.  —  SmiA  v. 
Blachley  (Pa.)  619;  McOallough  v.  Same,  Id. 

The  illegality  of  a  payment  of  hush  money 
to  a  physician  to  conceal  an  allied  crime  Md 
not  a  defense  to  an  action  to  recover  each  ray- 
mcnt.— Smith  t.  Blachley  (Pa.)  819;  McOol- 
lough  T.  Same,  Id. 

MORTGAGES. 

Bights  of  assigtiee  of  unreoorded  mortstn  sw 
'TAssignments  for  Benefit  of  Orcdltot*.*'^ 

Mortgagea  of  particular  speel«8  of  property. 
Personal  property,  see  "Chatty  Mortgagafc** 

I  1.    RoQUlsites  mmA  valMKy. 

^e  conveyance  of  a  farm  to  enable  the  gran- 
tee to  mortgage  it  back  to  the  grantor  Mi  not 
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to  make  the  mortgage  so  executed  invalid  In 
the  hands  of  a  bona  fide  holder  for  valne. — 
Quimby  t.  WilliamB  (N.  H.)  862;  Gould  T. 
Same,  Id.;  Tibbetta  t.  BuMi  Id. 

The  fact  that  a  mortgage  is  in  the  hands  of 
the  mortgagee  atter  the  propertr  has  been 
transferred  to  him  in  payment  of  the  mortgage 
doos  not  neceasarUy  mlow  that  aach  morti 
ifi  invalid.— Qniml^  t.  WilUams  (N.  H.) 
Gould  T.  Same.  Id.;  Tibbetta  t.  Same.  Id. 

A  mortgage,  tlioogb  invaUd  io  the  hands  of 
the  'mortgagee  aa  against  incumbrances,  be- 
cause it  had  been  eqnltablr  paid  by  the  giving 
of  another  mortgage,  may  be  valid,  aa  against 
his  subsequent  graateea. — Quimby  v.  WiUiams 
(X.  H.)  862;  Qonld  v.  Sana,  Id.;  Tlbbatta  v. 
Same,  Id. 

A  deposit  of  title  deeds  constitutes  an  equi- 
table mortgage,  though  accompanied  with  ao 
ftKrrenient  to  execute  a  legal  mortgage. — Bui- 
Iowa  V.  Orgo  (N.  J.  Ch.)  494. 

Defendants  cannot  eomplain  that  the  suit 
ttliould  be  at  law,  where  the  complaint  seelca 
to  foreclose  an  equitable  mortgage  given  b; 
<Mio  defendant  to  secure  a  sum  due  from  the 
other.— Ballowa  v.  Orgo  <>r.  J.  Ch.)  494. 

A  mortgage  not  to  be  operative  anless  signed 
by  all  the  parties  named  aa  mortgajmra  hdd 
iiDt  binding  when  this  was  not  done.— wown  v. 
McCreigfat  (Pa.)  4B. 

Parol  agreement  that  an  abaoltite  conveyance 
should  be  a  mortgage  Md  not  established  by 
the  evidence.— Beckett  v.  AlUson  (Fa.)  62S. 

S  2.   Beeordlav  and  veclstvatloB. 

Tinder  Code  Pub.  Gen.  Laws,  art.  8(L  §  19, 
subsequent  creditors  cannot  be  prejudiced  by  re- 
formlng  a  morteMC  after  record,  to  indndr 
property  not  at  first  In  it.— Cissel  v.  Henderson 
(Md.)  1008. 

S  3.    Oonvtmotlon  and  operation. 

The  title  of  a  mortgagee,  to  whom  the  prop- 
erty is  transferred  in  satisfaction  of  the  mort- 
gnee.  which,  however,  is  not  delivered  to  the 
mortgagor  or  canceled,  is  not  thereby  merged 
in  his  title  as  owner.— Quimby  v.  Williams  (N. 
H,)  862;  Oonid  v.  Same,  Id.;  Tibbetta  t.  Same, 
Id. 

Pledgee  of  a  mortgage  held  to  have  a  prior  lien 
on  property,  notwithstanding  the  mortgage  was 
executed  in  pursuance  of  a  colhisive  convey- 
ance.—Quimby  T.  Willians  (S.  H.)  862:  Gould 
T.  Same,  Id.;  Tibbetta  t.  Same,  Id. 

The  rights  of  an  assignee  of  a  mortgage 
which  had  in  fact  been  satisfied,  but  not  can- 
celed, held  superior  to  those  of  a  junior  mort- 
gRBee.— Quimby  v.  Williams  (N.  H.)  862;  Gould 
T.  Same.  Id. ;  Tibbetts  v.  Same,  Id. 

Priorities  adjudicated. — Qoimby  v.  Williams 
(N.  H.)  862;  Gould  v.  Same.  Id.]  nbbetta  v. 
Same,  Id. 

Conveyance  absolute  in  form  from  haaband  to 

wife  held  to  be  mortgage.— Gray  v.  Folwell  (N. 
J.  Ch.)  869. 

Priority  of  mortgages  determined. — In  re  Am- 
brose (Pa.)  28:  Appeal  of  Provident  Building  ft 

Loan  Asa  n.  Id. 

I  4.    Bichta  and  Uabllltles  of  vartles. 

Mortgage  payable  in  2  yearn  Aeld  subject  to 
foreclosure  after  interest  had  been  30  dnya  in 
arrear,  though  2  yoars  from  date  of  mortgage 
had  not  elapsed.— Phillips  v.  Yonmans  J. 
Err.  &  App.)  024. 

Rule  for  determining  ranflicting  claims  of 
assiicneen  of  mortga^'e  determined.— Appeal  of 

Kitclien  (Pa.)  480. 

I  5.    Asslgnmeiit  of  nortgaye  or  debt. 

Where  a  mortgage  was  given  m  satisfaction 
of  two  prior  mortgages,  which  were  not  deliv- 
ered  to  mortgagor  or  canceled,  the  bona  fide 


assignee  of  one  of  the  prior  mortgages,  by  a 
transfer  before  the  third  mortgage  was  given, 
A«M  not  affected  thneby.— Quimfay  t.  Wuiams 
m.  H.£862;  Oould  v.  Sanw.  Id.;  Tibbetta  v. 
Same,  Id. 

{{  6, 7,  Paynsent  or  perf  ormnnoe  of  «ob- 
dltioB,  release,  and  aatlsfaotlen. 

Evidence  Md  to  show  that  a  mortgagee  had 
Informatton  suflldent  to  charge  blm  with  no- 
tice of  an  agrennent  charging  the  mortgaged 
property  with  payment  of  a  certain  nart  of  a 

§rior  mortgage.— Jackson  t.  Condict  (N.  J.  Gb.) 
74. 

Evidence  hdd  to  show  that  a  grantor  of  a 
portion  of  mortgaged  land  did  not  agree  that  It 
was  not  to  be  charged  with  payment  of  a  rata- 
ble portion  of  the  mortptge.— Jackson  T.  Con- 
dict (N.  J.  Ob.)  374. 

A  mortgagee  releases  his  mortgage  by  ex- 
ecuting a  quitclaim  deed.— Stockwefl  T.  Fitz- 
gerald (Vt.)  604. 

{  8.    Foreelosure  hy  ezerelse  of  power 
•i  oaU. 

The  trustee  of  a  mortgage  should  exercise  the 
same  care  and  prudence  in  selling  the  property 
that  a  careful  owner  would  exercise  in  selling 
his  own  property.— Carroll  v.  Hatton  (Md.)  1081. 

I  9.    Toreoloanre  Vy  aetloa. 

Notice  of  foreclosure  sale  held  insuffldent  in 
not  fully  describing  the  location,  contents,  and 
Improvements  of  separate  parcela  sold  under  one 
mortgage.— Carroll  v.  Button  (Md.)  1081. 

Order  setUng  aside  on  terms  aale  In  bulk, 

and  ordering  sale  in  parcels.  Md  proper.— Avon 
by  the  Sea  Land  &  Improvement  Co.  T.  Finn 
(N.  J.  Err.  &  App.)  360. 

In  advertising  adjournment  of  sale  it  is  not 
necessary  to  descrioe  the  lands  to  be  sold.— 
Avon  by  the  Sea  Land  &  Improvement  Co.  v. 
Finn  (N.  J.  Err.  ft  App.)  360. 

Mortgagee  buying  at  his  own  foreclosure 
sale  hrid  to  have  the  same  rights  as  any  other 
purchaser. — Avon  by  the  Sea  Land  &  Improve- 
ment Co.  V.  Finn  (N.  J.  Err.  &  App.)  360. 

mortgage  providing  for  release  on  tender  of 
part  of  mortgage  debt  construed,  and  right  to 
such  release  on  default  and  after  foreclosure 
decreed  determined.— Avon  bjr  the  Sea  I^nd 
&  Improvement  Co.  ▼.  Finn  (N.  J.  Brr.  ft  App.) 
366. 

On  foreclosure  of  purchase-money  mortgage, 
mortgagor  may  claim  reduction  u  land  had 
been  falsely  represented  to  be  greater  than  that 
which  was  actaally  convoyed.— McMlchael  v. 
Webster  (N.  J.  Err.  &  App.)  714. 

Where  purchaser  of  land  calls  attention  of 
vendor  to  discrepancies  as  sbown  tendered 
conv^ance.  and  is  assured  that  tbe  represented 
amount  will  pass,  and  reliea  thereon,  and  atat^ 
ment  is  knowingly  false,  he  Is  entitled  to  a  re- 
duction  on  foreclosure  of  mortgage  debt. — Mc- 
Michael  v.  Webster  (N.  J.  Err.  ft  App.)  714. 

Waste  of  mortgaged  premises  by  mortgagee 
when  in  possession,  but  not  aa  mortgagee,  held 
no  defense  to  foredoanre.— McMlchael  v.  Web- 
ster (N.  J.  Err.  &  App.)  714. 

On  foreclosure  of  purchase-money  mortgsge, 
fraudulent  representations  aa  to  quantity  of 
land  conveyed  may  be  shown  by  answer. — Mc- 
Michael  v.  Webster  (N.  J.  Err.  i.  App.)  714. 

A  clause  in  a  mortgage  htid  to  extend  the  eq- 
uity of  redemption  to  the  maturity  of  the  boner, 
irrespective  of  an  option  to  declare  it  due  soon- 
er,— PhiUips  v.  Youmans  (N.  J.  Ch.)  104. 

A  reservation  of  the  equity  of  redemption  un- 
til the  maturity  of  the  Dond  heltl  to  postpone 
the  right  to  foreclose  to  thnt  time,  althougn  by 
agreement  the  bond  might  be  declared  due  on 
default  of  Interest.— Phillips  v.  Youmans  (N.  J. 
Ch.)  101. 
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110.  Bea«utlMi. 

HortKagCB  sBpulating  for  partial  r«l«aM  cod- 
straed,  and  time  of  parment  to  reqnire  release 
determlQed.— American  Net  &  Twine  Co.  t. 
Githena  (N.  J.  Ch.)  405. 

f  1 1.  EqnltAble  mortsMC«« 

An  equitable  morteage  by  deporit  of  title 
deeda  ma^  1>e  created  to  secure  the  debt  of  a 
third  person.— Ballowa  t.  Orgo  (N.  J.  Cb.) 
491. 

MOTIONS. 

Arrest  of  IndgmeDt  In  dTil  actions,  see  "Jndf^ 

ment,"  i  1. 

I*resentatioD  of  objecUwiB  for  review,  see  "Ap- 
peal and  Error,"  |  a 

Under  rule  1,  t  4,  of  the  court  of  common 
pleas,  Juid  error  to  discharge  a  rule  to  show 
canse.  In  the  absence  of  any  answer  to  objec- 
tion, or  any  teatimony  denying  Its  aTerments.— 
Commonwealth  t.  O^Donnell  (P^  844.  . 

MUNICIPAL  CORPORATIONS. 

Charter   proTisions   regulating  peddling^  Ke 

"Hawkers  and  Peddters." 
Contracts  with,  see  "Contracts,**  1 1. 
Mandamns,  see  "Bfandamus,"  1 3. 

I  1.   Oreatloa,     altentlaat  extetosoe, 
amd  dlasolntim. 

A  ci^  organized  under  an  unconsUtntional 
act  heid  a  government  de  facto,  whose  officers 
must  be  respected  nntil  the  attorney  general  se- 
cures their  actual  onater.— Attorney  General  t. 
Town  of  Dorer  (N.  J.  Sap.)  98. 

Act  March  10.  1880.  entitled  "An  act  con- 
cerning cities,"  does  not  apply  to  a  town  in- 
corporated as  such  by  an  act  passed  in  1865. — 
Day  T.  City  of  Morristown  (N.  J.  Sup.)  064. 

I  £.   OoTcnuaemtal  yowaM  awl  ftusc- 

A  city  that  may  lawfully  consent  to  forma- 
tion of  private  corporation  for  public  pnrposes 
may  condition  its  consent  on  terms  protecting 
public  interests  germane  to  the  subject— Lake 
V.  Ocean  City  (N.  J.  Sup.)  427. 

A  law  grautins  municipal  powers  may  be  en- 
acted to  take  effect^n  adoption  by  common 
council  of  city/— De  Hart  r.  Atiantic  City  (N. 

J.  Sup.)  687. 

The  exercise  of  a  municipal  power  to  dis- 
tribute water,  and  to  regulate  its  use  and  the 
price  to  be  paid  therefor,  hdd  mandatory.— Ar- 
nold T.  Mayor  of  Pawtncket  (B.  1.)  676. 

I  8*  ProaeadlmBs  of  emaaU  mw  othev 
coreniiac  bedy. 

That  portion  of  Bnltimore  Ordinance  Xo.  13, 
re-enactmg  City  Code,  H  45.  47,  is  void,  Aeld  not 
to  render  portion  repealing  section  46  void.— 
Field  T.  Malster  (Md.)  1087. 

Whether  the  action  of  a  borough  council  In 
locating  a  street  railroad  was  in  bad  faith  Is 
not  a  judicial  question. — Moore  v.  West  Jer- 
sey Traction  Co.  (N.  J.  Err.  &  App.)  946. 

A  bill  alleging  the  passage  of  an  ordinance 
need  not  allege  the  obBervance  of  all  proper 
formality  in  its  passage.— Board  of  Health  of 
Raritan  Tp.  v.  Henzler  (N.  J.  Ch.)  228. 

The  title  of  an  ordinance  Md  broad  enough 
to  fairly  give  notice  of  Its  contents. — City  of 
Chester  V.  Bnllock  (Pa.)  452. 

Ordinance  voted  for  by  disqualifled  coondl- 
man  held  valid,  where  majority  voted  for  It,  ra- 
ciutive  of  such  member. — Marshall  t.  Saiwood 

City  Borough  (Pa.)  994. 

I  4.    Ottoera,  acents*  Md  easploTAa. 

Where  term  of  officer  appointed  by  mayor  la 
iUcd  and  definiti^  he  cannot  be  removed  without 


canse.  in  absence  of  a  law  antiiorizing  soch  re- 
moval.— Field  v.  Malster  (Md.)  10S7. 

Term  of  office  of  visitor  of  jaU  of  Baltimon 
had  fixed  and  definite.— Fidd  v.  Ualater  {Mi.' 
1067. 

Act  March  29,  1897.  supplementing  Act 
March  10,  1892,  relating  to  commisaloneri  of 
public  Instruction  In  the  dtr  of  Camden,  idd 
mnstitntional.- Brown  t.  Oline  (N.  J.  Sup.' 
690. 

Act  April  6.  1841.  Incorporating  tiie  boron^i 
of  C,  and  providing  that  tie  votes  for  boron^ 
officera  ahall  be  decided  1^  lot,  kdd  not  repealed 
by  the  borough  accepting  the  prorUmB  of  Sf 
April  3. 1851.— In  re  (^uion  BwoQ^  (Pa.)  SS: 
Appeal  of  Black,  Id. 

Act  May  22,  1896,  Mdd  not  to  repeal  Art  AiRii 
6.  1841.— In  re  Clarion  Boroo^  (Flu)  996:  Ap- 
peal of  Black,  Id. 

The  aldermen  of  the  dty  of  Barren  under  the 
dmrter,  Md  to  bare  no  riut  to  Tute  themMlvct 
a  aalary.— HcFarland  T.  Oordon  (Yt)  SOT. 

I  6.  Proporty. 

Where  a  city  baa  no  anthority  to  mec^  a 
deed  limitlnic  the  nse  of  the  land,  die  limita- 
tion Is  void,- Ecroyd  r.  Goggeshall  (R.  L)  200. 

Providing  for  the  acceptance  by  the  city  se- 
Udtor  of  a  deed  of  property  pnrdiased  by  the 

city  Md  not  a  delegation  of  the  council's  power 
to  purchase.— Bcroyd  v.  C<«geflball  (B,  L)  2eOL 

Whether  a  city  accepted  without  anttmity  a 
deed  containing  a  Unutatfon  an  to  tiie  use  of 
the  property  Mid  sot  open  to  conaideratiatt, 
where  the  grantor  was  not  m  pat^. — Benml  v. 
(3oggeshall  (B.  I.)  260. 

The  mere  (act  that  paymmt  for  land  par 
chased  by  a  city  was  irregularly  made,  no  ap- 
propriation havmg  been  made,  does  not  affect 
the  city's  title.— ficroyd  r.  Coggeshall  (B.  t) 

260. 

A  grant  to  dig  sand  on  a  beach,  reserving 
the  right  of  Inhabitants  of  the  grantor  town 
to  pass  and  repass,  bat  not  to  interfere  witk 
the  grantee's  rights,  Md  not  to  reserve  to  the 
town  the  right  to  lay  a  highway  without  com- 
pensatloD.— McCotter  t.  Town  Conndl  of  New 
Shoreham  (B.  672. 

I  6.   OomtrMta  Im  sobomL 

Where  contract  was  awarded  by  dty  on  cen- 
dition  that  if  a  bond  was  not  famished,  it 
should  be  reawarded,  person  accepting  the  first 
award  cannot  dispute  the  reawara  on  his  fail- 
ure to  furnish  bond.— Barrett  v.  Ocean  Gty 
(N.  J.  Snp.)  946. 

Where  contract  was  awarded  on  conditioa 
that,  if  a  bond  was  not  furnished.  It  should  he 
reawarded,  M^  notice  of  such  reaward  wss 
unnecessary.- Barrett  T.  Ocean  City  (N.  J. 

Sup.)  946. 

An  ordinance  requiring  a  company.  In  con- 
sideration of  privileges  granted,  to  b^t  builU- 
iuga  occupied  as  fire  or  police  stations.  Mrf  to 
apply  to  stations  subseqaentiy  built. — Kensing- 
ton Blectric  Co.  v.  City  of  Phlladelplila  (Pa.) 
306. 

A  borough  having  constructed  waterwort:s 
by  means  of  authorized  partuerablp  with  a 
water  company  ktid  not  authorixed  to  con- 
tract with  private  corporation  for  water  sup- 
ply.—Carlisle  Qas  ft  water  Oow  v.  Oaxliale  Wa- 
ter Co.  (Pa.)  321. 

Id  the  absence  of  statutory  restriction,  a  bor- 
ough  has  power  to  enter  into  a  contract  for  the 
llgQting  of  Its  streets  tor  a  tenn  ot  five  yean.— 
Seitsinger  v.  BomHisb  of  Tamaqna  (Fa.)  4M. 

Besolotion  awarding  contract  for  lighting 
streets  Aeld  not  Invalid  because  not  recorded  in 
ordinance  book  or  advertised. — Seitzingw  t.  Ber 
ongh  at  TuaMim.  (P^)  4Bi. 
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Uader  an  nnlimited  power  to  contract  to 
sapplT  one  another  with  water,  mntilcipal  cor- 
porations held  eotUled  to  make  a  reasoaable 
and  proper  modification  of,  or  subBtitate  for, 
an  existiiiK  contract. — Amoll  t.  Hsror  of  Fliw- 
tacket  (B.  1.)  576. 

An  agreement  aa  to  water  anpplr  betveen 
two  mnnlclpalitieB  Md  nltra  Tires.— Arnold  t. 
Mayor  of  Fawtucket  (R.  1.)  576. 

I  T,    Pablio  ImproTemuits. 

An  asaessmeot  for  repairing  and  mdntalnlDg 
ftewers,  nnder  12  Sp.  Laws.  p.  814,  heU  not  ob- 
jectionable, as  failing  to  show  the  amount  re- 
quired or  the  use  to  be*made  of  the  anessment. 
— Appeal  of  Hunter  (Conn.)  557. 

In  making  aasesBments  for  repairing  sewers, 
the  Talne  of  the  potential  use  of  a  sewer  to  ad- 
jidning  proprietors  may  be  eonsldered. — ^Appeal 
of  Hunter  (Conn.)  SAT. 

An  assessment  by  a  school  district  to  main- 
tain and  repair  sewers  hdd  not  invalid  because 
the  sewers  were  paid  for  by  general  taxation. 
—Appeal  of  Hooter  (Conn.)  657. 

Abutting  owner  hdd  entitled  to  Injnnction  re- 
straining city  authorities  from  accepting  fraud- 
ulent performance  of  a  municipal  improvement. 
— McCartan  t.  Inhabitants  of  City  of  Trenton 
<N.  J.  Ch.)  830. 

Slight  Tariance  from  predae  terms  of  con- 
tract, which  does  not  injuriously  change  the 
character  of  the  improvement,  luid  no  ground 
for  injnnction  restraining  payment  of  price. — 
McCartan  t.  InhaUtanti  of  Gfty  of  Trenton  ^. 
J.  Ch.)  830. 

Borongh  of  Verona  not  entitled  to  pro- 
ceed to  open  a  street  by  adopting  parts  of  spe- 
cial acts  of  April  S,  1S48,  andrApril  21,  1873, 
and  of  general  act  of  May  16,  1^1.— Borough 
of  Verona  v.  Allegheny  Val.  By.  Co.  (Pa.)  276. 

The  street-paving  provision  in  P.  L.  1876^ 
p.  24.  is  not  a  part  of  P.  L.  1887,  p.  204.— City 
of  Chester  v.  Bullock  (Pa.)  462. 

In  an  action  to  recover  defendant's  share  of 
an  assessment  for  street  paving,  hetd,  that  the 
refusal  to  permit  him  to  show  the  conduct  of 
the  viewers  was  not  error.— City  of  Chester  t. 
Bullock  (Pa.)  452. 

The  fact  that  a  borough  votes  to  increase  Its 
indebtedness  to  establish  an  electric  light 
plant  does  not  impair  its  right  to  enter  into  a 
contract  for  the  ughting  ta  its  streets.— Selt- 
jAnger  r.  Bonragh  of  Tamatina  (Pa.)  454. 

Abutting  owners  cannot  be  charged  with  re- 
construction of  sewer,  though  original  was  con- 
structed at  expense  of  city.— Appenl  of  City 
of  Williamsport  (Pa.)  476. 

Contract  by  borough  employing  one  as  engi- 
nes of  construction  of  watcrwonts  Md  not  ul- 
tra vires. —  Harlow  v.  porough  of  Beaver 
FaUs  (Pa.) 

Deposit  of  amount  of  lien  of  assessment 
ngainst  property  pending  appeal  therefrom  held 
not  a  payment  of  such  lien.— Murtland  t.  Dty  of 
Pittsburg  (Pa.)  1113. 

I  8>    tTse  and  voKalatton  of  pnblio  pla- 
ew,  propertyt  and  works. 

A  resohitlon  held  sufficient  to  grant  permission 
to  an  electric  light  company  to  string  wires  over 
streets,  under  Act  April  21,  1896.— Suburban 
Electric  Light  &  Power  Co.  v.  Inhabitants  of 
East  Orange  Tp.  (N.  J.  Ch.)  865. 

Act  April  21,  1896,  reqnireft  no  designation  of 
streets  to  be  used  in  a  resolution  permitting  the 
stringing  of  wires  on  poles  already  erected. — 
Suburban  Electric  Light  &  Power  Co.  v.  Inhab- 
itants of  East  Orange  Tp.  (N.  J.  Ch.)  865. 

f  9.  Tarts. 

The  inadequacy  of  a  sewer  constructed  by  a 
mnnidpallty  will  not  sustain  an  action  by  a 


lot  owner  for  damages  arising  from  the  ac- 
ctmiulatlon  of  surface  waters  on  Us  lot  be- 
cause of  such  Inadequacy.— Bealafeld  Bor- 
ough of  Verona  (Pa.)  651. 

Where  a  person  is  unlawfully  arrested  by  a 
public  officer,  the  city  was  hdd  not  liable  for 
negligently  caring  for  him.- Kelly  v.  Cook  (R. 
L)  671. 

A  city  Md  not  liable  tor  an  unlawful  arrest 
by  a  public  officer.- Kelly  v.  Oook  (B.  I.)  671. 

Where  dty,  after  construction  of  storm  sewer, 
changes  established  grade  of  adjoining  street,  so 
as  to  turn  additional  water  into  sewer,  the  city 
Is  liable  for  injury  to  property  owners,  caused 
by  water  backed  up  from  sewer.— King  v.  (Gran- 
ger (R.  I.)  1012. 

A  dty  held  liable  for  damages  to  a  private 
drain  caused  by  laying  water  pipes,  under  di- 
rections of  the  city's  waterworKs  superintend- 
ent—Bragg V.  City  of  Rutland  (Vt.)  67a 

1 10.  Ftaeal  mana«emutt,  pnbU«  Mtt, 

semultleB,  and  taxation. 

Charter  provision  against  appropriations  for 
"new  projects"  without  approval  wC  voters  hM 
to  have  been  violated.— Bcroyd  t.  Goggeshall 
(R.  L)  260. 

111.  Olalnis  against  oorporatlom. 

A  city  officer  may  refuse  to  sign  orders  for 
warrants  for  work  done  for  the  dty,  where 
the  dty  has  a  claim  against  the  person  present- 
ing them  for  the  breach  of  another  contract 
— Kmsington  Electric  Co.  v.  City  (rf  ^Uadel- 
phia  (Fii!)  809. 

Agreement  to  release  claims  against  dty  for 
damages  caused  by  sewer  held  not  to  release 
damages  therefrom  caused  by  subsequent  change 
of  grade  turning  additi<mal  wat«  into  lt>-King 
V.  Granger  (R.  I.)  1013. 

Agreement  not  to  make  any  claim  against  dty 
for  damages  by  the  constmction,  use,  or  exist- 
ence of  sewer,  in  consideration  of  being  allowed 
to  make  connection  therewith,  made  under  Pub. 
Tjaws  1873,  c.  313, 1  5,  requiring  a  release  of  all 
damages,  while  not  technically  release,  operates 
as  sncn^King  v.  Granger  (R.  L)  101& 

MURDER. 

Bee  ''Homldde,"  |  1. 

NATIONAL  BANKS. 

See  "Banks  and  Bankhig,"  |  3. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

NE  EXEAT. 

Application  for  writ  which  states  that  petition- 
er has  reason  to  believe  that  respondent  Is  abont 
to  depart  from  state,  wltiiont  stating  gronnds  of 
belief,  is  insnffident.— Robinson  v.  RoDinBoii  (R. 
I.)  1009. 

NEGLIGENCE. 

Csnsinr  death,  see  ^Deatb,"  i  1. 

By  particular  classes  <if  parties. 
See  "Carriers,"  {  1;  "Municipal  CoiporaHona," 
I  9. 

Employers,  see  "Master  and  Servant,**  i  8. 
Railroad  companies,  see  "RailroadB,**  f  4. 

Oimdltton  or  lue  of  partteulor  speetes  0/  property, 

worto,  or  mac^rtery. 
See  "Bridges,"  S  2;  "Electricity";  "Explosives'*; 

"Highways,"  J  2;  "Railroads."  |  4;  "Street 

Railroads,"  |  2. 
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41  ATLAimC  REPORTER. 


I  1.  PvoxImAta  oftnse  of  lajur* 

Tht  uDlawfal  act  of  defendant  Id  sEootlnc  at 
plalntifTs  dog.  which  unied  it  to  ruah  at  and 
injure  plaintiff,  hdd  the  proximate  cause  of 
the  inJniT,  bo  aa  to  make  defendant  liable 
therefor.— Isham  t.  Dow'b  Estate  (Vt.)  586. 

I  2.    Contribntory  nesUsenoe. 

Kegligence  of  plaintiff  -vill  not  defeat  recoT- 
STj,  where  BubsmiDPntlT  there  wai  proximate 
negligence  of  defendant.— Higglns  t.  Wilming- 
ton Ctt7  Rt.  Co.  (Del.  Snper.)  86. 

Suestion  of  reasonable  care  of  defendant. 
contributor7  negligi^nce  of  plaintiff,  injured 
\xf  obstruction  in  street,  lidd  for  the  jury. — 
Cumming  v.  T.  A.  Gillespie  Co.  (N.  J.  &rr.  & 
App.)  093,  868. 

QnestioD  whether  a  mother  Was  negligent  In 
letting  a  child  crow  the  street  unattended  keU 
for  the  jurj.— Trow  t.  Thomas  (Vt.)  632. 

In  an  action  to  recover  damapes  for  the  death 
of  a  minor  child,  for  the  benefit  of  the  child's 
estate,  the  negligence  of  the  parents  ciitmut  be 
imputed  to  the  child.— Ploof  t.  Buriington  Trac- 
tion Co.  (Vt.)  1017. 

S  3.  Aotions. 

Evidence  At/d  to  justify  snbmisdon  of  question 
of  negligence  of  parties  to  jurr,  in  action  for  in- 
juries by  elevator.— Kann  v.  Meyer  (Md.)  106Q, 

Liability  of  a  gas  company,  which  purchased 
the  plant  from  the  oriKinal  company,  for  dam- 
ages caused  by  escaping  gas  from  defectiTe 
pipes,  held  dependent  »>lely  on  the  obwrrance 
of  care  by  them.— Dow  r.  Winnipesaukee  Oas 
A  Electric  Co.  (N.  H.)  288. 

In  an  action  (or  injuries  caused  by  obstruc- 
tion on  street,  evidence  of  plaintiff  that  it  was 
the  usual  practice  for  perKous  placing  obstruc- 
tions io  street  to  place  a  red  licUt  at  each  end  of 
obstmction  was  competent.— Cumming  t.  T. 
GiUespie  Co.  (N.  J.  &r.  &  App.)  683,  86& 

Facts  showing  dlty  and  Iweach  thereof  must 
be  pleaded.— Race  t.  Baston  &  A.  R.  Co.  (N. 

J.  Sup.)  710. 

Burden  of  proof  is  ou  plaintiff  alleging  that 
defendant,  in  shooting  an  oil  welL  was  negli- 

Snt  in  the  explosion  of  a  squib.— Davidson  t. 
umes  Torpedo  Co.  (Pa.)  049. 

Brldence  that  a  fire  resulted  from  escaping 

gis  hdd  insufficient  to  submit  to  the  jury.— 
enson  V.  Allegheny  Heating  Go.  (Pa.)  729. 

Evidence  that  a  fire  was  caused  by  an  explo- 
sion of  gas  hdd  tosufflcient  to  submit  to  the 
jury.- BeoBon  t.  Allegheny  Heating  Co.  (Pa.) 


In  an  action  to  recover  for  negligently  driv- 
ing over  a  child  it  was  competent  for  plaintiff 
to  Bhow  that  Just  prior  to  and  at  the  time  of  the 
acciileut  defendant  was  training  his  horse  in  the 
street.— Trow  v.  Thomas  (7t)  052. 

In  action  for  driving  over  one  of  two  chil- 
dren walking  hand  in  hand,  testimony  that  the 
other  was  soiled  with  road  dust  and  blond- 
stained  hdd  proper.— Trov  t.  Thomas  (Tt)  052. 

In  action  for  driving  over  a  child,  a  charge 
that,  if  defendant's  horse  became  nnmnnnge- 
able  through  bis  fault,  he  wonld  lie  liable,  AeM 
proper.— Trow  t.  Thomas  (Vt)  062. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEW  TRIAL 

I  1,  Qronnds. 

Where  jury  misunderstood  the  charge,  the 
remedy  is  by  motion  for  new  trial.— Smith  t. 
Anderson  (Vt.)  441. 


HON  OBSTANTE  VEREDICTO. 

Judgment  mm  obstante  Tereffietob  an  'Vndx- 
mcnt."  I  L 

NOTES. 

Promissory  notes,  see  "WSm  and  Motaa." 

NOTICE. 

or  particular  factM,  act*,  or  praeeeAsiflK 
Nonpayment  or  protest  of  UU  or  notc^  aee  "Bflls 


lonpayinent  or  prot 
awlNotc^*'  I IL 


NUISANCE 

Abatnnent  of  by  board  of  health,  see  "Health." 

I  1.   PvbXlo  naisaaoM. 

The  construollon  of  street  railroad  whicb  is  an- 
tliorlzed  by  competent  authority  cannot  be  treat- 
ed SB  puDlic  nnisance. — Poole  t.  Falls  Road 
Electric  By.  Co.  (Md.)  1009. 

Bni  %eld  to  cbanre  existence  of  paUlc  nni- 
sauce,  under  Act  1887.  |  28,  authorizing  bnar 
of  health  to  sue  to  abate  the  same. — ^Boan)  ot 
Health  of  lUritan  Tp.  v.  Henzler  (N.  J.  Ch-t 
228. 

OFFICERS. 

Kmbezzlement.  see  "Embeszlemrat.'* 

Portteular  classes  qf  o Juicers. 
See  "Clerks  of  Courts";  "Receivers." 
Bank  officers,  see  "Banks  and  BanUoft**  f|  1, 2. 
Corporate  officers,  see  "Corporations,"  |  4. 
Health  officers,  see  "Health." 
Municipal  officers,  see  "Munit^l  Corporatiotts;*' 
S  4. 

School  officers,  see  "Schools  and  School  Dis- 
tricts," i  2. 
Town  officers,  see  "Towns,"  |  1. 

S  1.   LUblUtlM  aa  aAelal  boada. 

Where  the  bond  of  a  school  treasurer  pro- 
vided that  he  should  pay  over  all  moneys  com- 
ing into  his  hands  as  such  official,  aa  directed 
by  the  board  of  echoed  directors^  no  leeorery 
could  be  had  on  the  bond  for  paying  out  moneys 
on  illegal  orders  of  such  board.— State  T.  £Dli 
(Md.)  SL 

OPENING. 

Jn^ment,  see  "Judgment,"  |  & 

OPINION  EVIDENCE. 

In  drll  aeUons.  see  "Brldence,**  |  & 

ORDERS. 

Review  ot  appealable  ordw^  eee  "Appeal  and 

Error." 

ORDINANCES. 

Gonstitntionallly  of,  see  "GonsUtutioiia]  Law." 

fi§  8,  9. 

Ordinances  Impairing  obligation  at  contracts,  see 

"Constitutional  Law,"  |  5. 
Regulating  construction  of  tdephones,  see  "Trie- 

graphs  and  Telephones,"  |  2. 

PARENT  AND  CHILD. 

Actions  for  seduction  of  child,  see  "Seduction.'* 

A  parent  can  recover  of  one  whose  negligence 
caused  injuries  to  a  child  for  ezpeose  of  care, 
nursing,  and  treatment  during  life,  though  the 
child  be  too  young  to  render  service  to  the 
parent— Trow  T.  Thomas  (Vt)  602. 
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PAROL  EVIDENCE 

See  "Eridence,"  i  & 

PARTIES. 

Domicile  or  residence  ai  afFecttar  Tenoe,  nee 

"Venae,"  !  2. 
On  reTiTal,  see  "Abatement  and  BCTiTsL"  1  1. 
R^htB  and  JiabiUtin  aa  to  coata,  aee  "Goata," 

In  particular  aeOom  or  prooMUngt. 

See  "Equity,"  fi  3. 

Cdlnteral  attack  oo  jodgment,  aee  "Judgmentt** 
S  f^' 

On  appeal  or  writ  of  error,  aee  "Appeal  and  Br- 
ror/' 5  2. 

Probate  proceedinga.  aee  "Willa,"  {  8. 
Bighta  and  liabUitica  ot  on  renval  of  actioQ,  aee 
"Abatement  and  ReriTal."  |  2. 

To  particular  otaaMttkfeonveyaateea^  contracts, 
ortranMoctUmM. 

See  "C<Mtracts,"  S  1;   "Fraadolwit  ConTCyan- 

ces."  8  2. 

Bii^ts  of  nartlea  to  mortgage^  aee  "Oiattel  Mort- 
gage%"  I  2. 

PARTITION. 

{  1.    Aetlona  for  p*rtlttoii. 

On  a  bill  for  partition,  where  tbe  legal  title 
la  put  in  iaane.  Md,  that  the  Ull  ahonld  eitber 
be  diamlaaed.  or  retained  to  allow  tbe  title  to 
be  settled  In  an  action  at  law.— Havena  t.  Sea 
ebore  Lend  Co.  (N.  J.  Oh.)  756. 

On  a  bill  for  partition  of  two  tracts  of  land, 
held  that,  aa  to  one  tract.  It  should  be  dis- 
missed aa  to  all  the  complainants,  but  aa  to 
part  of  them  without  prejudice.— Havens  t.  Sea 
Shore  Land  Co.  (N.  J.  Cb.)  755. 

Wliere  one  of  the  complainanta  died  anbee- 

3 sent  to  B  dedaltm  on  m  UU  for  partition,  the 
ecreo  ahonld  be  dated  aa  of  the  date  ot  the 
anbmiaaion.— HaTens  t.  Sea  Shore  I^uad  Oo. 
(N.  J.  ChJ  76B. 

The  court  of  common  pleas,  under  Act  Jul?  7, 
1886,  and  under  tbe  general  laws,  has  jariedlc- 
tion  to  award  a  partition  fonnded  on  an  eqaita- 
ble  tltlfe— Hanna  t.  Clark  (Fa.)  Ml. 

PARTNERSHIP. 

See,  also,  "Aaaoetatlons." 

Attachment  of  firm  property,  see  "Attachment," 
81. 

8  1.    The  reUtlon. 

Evidence  htid  insufficient  to  establish  a  part- 
nership.— Page  T.  SimpaoQ  (Pa.)  638. 

I  2.   The  firm,  Ita  mama,  powova,  ud 

proper^. 

Evidence  held  to  anpport  a  finding  of  an  audi- 
tor that  certain  property  belonged  to  an  in- 
dividual member  of  a  firm,  and  was  not  firm 
assets.— In  re  Bailey's  Estate  (Pa.)  293;  Ap- 
peal ot  Security  Co.  of  Fottatown,  Id. 

S  8.   XUchta  ud  UablUtiea       to  third 
peraoaa.* 

Where  plain  tiffs,  describing  themselves  aa 
partners,  prove  entitled  to  maintain  the  action 
aa  iudiridnais,  allegationB  of  partnership  may 
be  disreRurded.- Win  r.  Devine  (N.  J.  Err.  & 
Awn)  213. 


PASSENGERS. 


See  "Carriera." 


PAUPERS. 

I  1.   Settlomait  aad  rvmvrml, 

A  person  held  not  prevented  from  gaining  a 
aettlement  in  diatrict  oj  iwying  bis  taxes  there- 
in two  yeara.— Poor  Dlat.  of  Bdenborg  Bor- 
ough V.  Poor  Diet  of  Borough  ot  StrattanTille 
(Fa.)  589. 

I  8.    Support,  aarvleea,  and  expuuea. 

One  town  hdd  to  have  right  of  action  against 
another  to  recover  money  paid  to  reiinbarae 
latter  for  support  of  paaper,  mistakenly  sup- 
posed to  be  mhaUtant  of  former.— Town  of 
Briatol  T.  Town  of  New  Britain  (Conn.)  048. 

PAYMENT. 

See,  alao,  'Tender.** 

Of  bill  of  exchange  or  pronUaMrr  not^  aee 

"Bills  and  NotM^H- 
Of  legacies,  see  "Willa,"  {  6. 
Subrogation  on  payment,  see  "Snbrogatlon.** 

Of  particular  <daM»egq/  obUcaUoru  or  UabUUle*. 
See  "Insnrance,"  8  13;  "Judgment,"  1 9. 

8  !•   Beqniattea  ud  anArteaoT. 

There  is  no  presumption  of  payment  of  debts 
of  a  firm  to  plaintiff  oecanse  of  plaintiff's  pay- 
ment ot  a  debt  to  one  of  tbe  firm. — Lodge  v. 
Ainacow  (Del  Super.)  187. 

Giving  of  a  note  in  the  absence  of  express 
agreement  httd  not  a  pa/ment  of  the  debtr— 
Woodward  v.  Holmea  (n.  H.)  72;  Holme*  t. 
Woodward,  Id. 

I  S.  Appllofttloa. 

In  the  absence  of  application  by  the  parties 
of  payment,  it  will  be  applied  to  the  eariiest 
itema  <tf  acconat.— Lodge-  t.  Alnaeow  (DeL 
Super.)  187. 

Where  a  legacy  of  $15,000  waa  a  charge  on 

land  devised  to  tmstees,  and  a  l^cy  of  $5,000 
was  not,  a  payment  by  the  trustees,  on  account, 
to  one  of  tbe  remainder-mCT,  dioold  be  credited 
on  the  $16,0(X>  legacy.  —  Bnchanan  t.  Lloyd 
(Md.)  lofe. 

8  3.   Fleadiac  evldeaoe,  wnd  prntaea  mt 

eonrt  and  Jary. 
Where  the  tacts  alleged  in  an  answer  ctnatl- 
tute  payment  in  law.  it  la  Immaterial  that  de- 
fendant characterised  the  legal  eonaeqaencea 
aa  not  beii»  a  payment.— Fehaenteld  T.  OnA- 
ett  (Md.) 

PEDDLERS. 

See  "Hawkera  and  Feddlera.** 

PERJURY. 

I  1.    ProaeeutlMi  aad  panlshmoat. 

Indictment  for  perjury  for  false  swearing  In 
relation  to  listing  property  for  taxes  htia  In- 
anffldent— State  v.  SoweU  (Yt)  430. 

V.  S.  8  5080,  defining  perjury,  includes  false 
swearing  in  an  affidavit  verifying  a  chattel 
mortgage.— State  v.  Bstabrooka  (Yt.)  499. 

An  indictment  for  perjury  in  an  affidavit 
to  a  chattel  mortgage  must  disclose  that  the 
property  waa  subject  to  be  mortgaged  within 
the  state,  and  not  included  ander  v.  8.  8  2269, 
or  that  the  mortgage  was  required  by  law  to 
be  verified  hy  oath.— State  t.  Eatabrooka  (Vt.) 
499. 

An  indictment  for  perjury  in  an  affidavit  to 

a  chattel  mortgage,  under  v.  S.  I  225S,  must 
allege  that  the  certificate  of  oatn  signed  by 
the  person  administering  it  was  appended  to 
the  mortgage.— State  v.  Estabrooks  (Vt)  499. 

An  indictment  for  perjury  in  an  affldavit  to 
a  chattel  mortgage  nuat,  under  V.  8.  |  2258, 
describe  the  debt,  allege  a  f  alae  awearing  that 
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it  iras  just,  that  it  was  owing  from  mortga- 
Bor  to  mortgaKPe,  and  that  the  mortgage  was 
given  aa  security.— State  r.  Eitabroolu  <Vt.) 

4ge. 

PERPETUITIES. 

A  bequest  In  tnut,  to  takt  effect  after  tennl- 
natioQ  of  a  life  estate  created  by  the  will,  Md 
not  to  create  a  perpetDltr.— Appeal  of  Hack 

(Conn.)  242. 

Where  a  deed  of  land  for  charitable  uses  was 
based  on  a  money  consideration,  the  trust  prori- 
sioQB  were  ioTalid  as  creating  a  perpetuity.— 
Holmes  v.  Trustees  of  Wesley  Methodist  Epis- 
copal Church  of  BelleviUe  Qi.  J.  Ch.)  102. 

PERSONAL  INJURIES. 

Caued  by  animals,  see  "Animals,"  |  2. 
To  employe,  see  "Master  and  Serrant,**  i  & 
To  paawngen,  see  "Oarrieta,"  |  1. 

PHOTOGRAPHS. 

Am  «Tidenee  la  dvil  actionp,  lee  "STideno^**  |  8. 

PLEADING. 

AUegaOom  at  to  varticular  fact$,  actt,  or 

tran$action$. 
Statute  of  limitations,  see  "Limitation  of  Ac- 
tions." S  4. 

In  particular  actions  orproceeMng*. 
Bee  "Praad,"  |  2;  "Trespass." 
Prabate  proceedings,  see  "WUIs,"  |  8. 

I  1.   DoelarattoB.  OMBvlalstt  potUlttM,  mr 
Btetemeat. 

Complaint  cannot  state  rause  of  action  In  two 
mints,  one  on  a  promissory  note  made  an  ex- 
Ublt  and  the  other  on  the  circumstances  sur- 
rounding the  execution  thereof.  —  Baxter  t. 
Camp  (Conn.)  803. 

Claim  for  relief  should  be  made  only  at  the 
end  of  the  complaint — Baxter  t.  Camp  (Conn.) 
803. 

I  S.   Flaa  «r  uswsr,  omm  complalmt, 
amd  aSdavii  ml  defemas. 

After  filing  of  the  plea,  defendant  may  give 
notice  of  recoupment  oy  amending  or  by  with- 
drawing the  plea  and  filing  a  new  one  with 
the  recoupment.  —  National  Dredping  Co.  t. 
Grand  Trunlc  By.  Co.  (Del.  Super.)  975. 

Where  a  defendant  Sled  a  plea  in  bar,  a  sub- 
sequent plea  In  abatement  was  properly  re- 
fused.—Waggaman  T.  Nutt  (Md.)  154. 

A  plea  professing  to  answer  the  whole  of  a 
declaration,  and  answering  only  a  part.  Is  bad. 
— Sprague  Nat.  Bank  t.  Erie  B.  Co.  (N.  J.  Sup.) 
681. 

Affidartt  of  defense  In  action  on  note  allying 
defective  notice  of  protest  htid  sufficient.— Wolf 
T.  Jacobs  (Fa.)  27. 

A  defendant  is  estopped  to  deny  the  execution 
of  a  written  instrument  sued  on,  unless  he  denies 
Its  execution  by  affidavit  before  or  after  plea, 
under  rule  3.  |  6.  of  the  common  pleas.— Aiiras 
T.  Cbartiers  Valley  Gas  Co.  (Pa.)  739. 

A  writing  cannot  be  made  a  part  of  a  plead- 
ing by  a  mere  reference  thereto.— Saxe  t.  City 
of  Burlington  (Vt)  43a 

I  3.   Demvrrer  or  ueeptioii. 

A  demurrer  to  an  answer  admits  the  truth 
of  all  well-pleaded  averments  of  fact  contain- 
ed therein. '•-Common wealth  v.  O'Donnell  (Fa.) 
341. 

Under  Gen.  Lawa,  c  237,  |  3,  defendant  who 
amenrs  in  district  court  cannot,  after  certifica- 
tion to  common  pleas  division  for  Jniy  ttl^  de- 


mur  to  the  complaint,  under  Gen.  Laws,  &  238; 
I  a— Bates  V.  Colvin  (R  I.)  1004. 

A  general  demurrer  by  plaintiff  to  tbe  plead- 
ings rraches  back  to  defects  in  the  dedaratioiL 
--jfurphy  V.  Bates  (B.  I.)  lOlL 

Where  defendants,  after  thdr  demnzrer  is 
overruled,  plead  the  general  issoe  and  so  to  tri- 
al thereon,  tbt  demurrer  is  waived.-^0WB  erf 
Grand  Isle  v.  Kinner  (Vt)  ISa 

I  4.  Amomded  asd  amnilaKaatal  pi— 
iMn  mmA  Mplaawlor. 

An  amendment  to  a  complaint  by  a  firm  \tj 
atrttdng  the  name  of  one  member,  the  firm 
name  remaining  the  same,  snbatitote*  a  new 
parb[,  and  is  not  wlthtai  Ber.  Code,  p.  840.  H 
11,  12.— O^lins  T.  Watson  (Dd.  Si^er-)  880. 

The  filing  of  a  recoupment  after  the  plea  is 
In  the  nature  of  an  amendment,  and  oititlet 
plaintiff  to  a  continaaace  or  else  to  terms.— 
National  Dredginc  Co.  t.  Grand  Tmnk  Bj.  Co. 
(Del.  Super.)  976. 

Ruling  of  CO  art  in  admitting  certain  evidem.'e 
Md  to  amount  to  an  amendment  of  the  plead- 
Ftsher  v.  FideUty  Mut.  Life  Asa'n  (Pa.) 

An  amendment  to  answer  to  itermlt  i/etsni- 
ant  to  set  npdaim  In  contradiction  of  deed  abonU 
not  be  allowed,  as  it  would  impliedly  sa'taction 
admission  of  parol  evidence  to  vary  written  in- 
strument.—Dyer  V.  Cranston  Print  Works  (R.  L) 
1016. 

An  amendment  Introducing  additional  aver- 
ments to  the  original  count  hM  auffldent.— 
Sexe  V.  City  of  Burlington  (Vt.)  4S8. 

I  S.   BUI  of  partto«lara  wad  Mpr 
aonmt. 

Where  a  bill  of  partlcnlars  was  not  excepted 

to,  and  no  request  was  made  to  have  it  amend- 
ed, an  objection  to  it  after  a  plea  to  the  merits 
came  too  late.  —  Southern  Building  &  Loan 
Asa'n  V.  Price  (Md.)  53. 

Plaintiff  sufficiently  compiied  with  order  for 
bill  <^  particulars  where  she  showed  tJut  Ac 
had  furnished  all  the  informatlML  wUdi  waa  in 
ber  power,  and  her  statement  was  not  contro- 
verted.—Sullivan  V.  Waterman  (B.  I.)  100ft. 

A  demand  for  particulars  which  it  is  imfnasi- 
ble  for  plaintiff  to  furnish  cannot  be  rntf  rtsinrrt 
—Sullivan  v.  Waterman  (B.  I.)  1006. 

f  6.  Motloms. 

The  striking  out  of  a  defense  on  a  motion  to 
expunge  hdd  error.— Whitney  T.  Gadj  (Omn.) 

Where  a  party  demurs,  and  at  the  same  time 
moves  to  strike  out.  the  demurrer  being  sns- 
tained,  he  can  withdraw  the  motion  to  strike.- 
Uarton  v.  Spwry  (Conn.)  1(62. 

S  7.    Defects    and    obieotlona,  waiver, 
and  aldor  by  vexdiet  or  Jmdcwaat. 

The  filing  of  an  answer  and  going  to  trial  on 
the  merits  after  the  overruling  of  a  demurrer 
does  not  waive  the  grounds  of  demurrer,  under 
Gen.  St.  f  1014.— Appeal  of  Honter  (Cona.)  667. 

PLEDGES. 

An  agreement  authorising  the  credltw  to 
take  and  sell  certain  property,  and  apply  the 
proceeds  to  his  claim,  hdd  a  mere  executory 
pledge  with  authority  to  sell,  and,  the  pledgee 
failing  to  obtain  possession,  the  transaction  did 
not  affect  a  subsequent  attaching  creditor.— 
BoweU  V.  Claggett  (N.  H.)  178. 

The  pledgee  of  secured  notes,  to  whom  is  de- 
livered a  certified  copy  of  the  mortgage,  ha? 
rights  superior  to  those  of  a  junior  pledgee  of 
invalid  notes  apparently  genuine,  and  of  Uie 
origioal  mortgage.— Quimlv  v.  WUUams  (N.  EL) 
SfSzTGould  T.  Sanies  Id.;  T^tta  t.  Sane.  Id. 
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Bank  taklns  u  collateral  from  broker  stock 
given  broker  an  collateral  security  hM  to  ac- 
quire no  title.  It  havinc  knowledge  ot  trae  own- 
ership.—WestinshooM  T.  German  Mat.  Bank 
(Pa.)  784. 

POLICE  POWER. 

See  "Gonstitatioiial  Law,"  S  2. 

POLLUTION. 

Of  water  cootie,  see  "Waten  and  Water  Oosn- 
ca,"  I  1. 

POOR  DEBTORS. 

Fi-iBoc  entitled  to  tate  poor  debtoxa*  oatli,  see 
"EzecatloiL** 

POSSESSION. 

See  "Adrerae  Poasearion." 

POWERS. 

Of  attorn^,  aee  "Prindpal  and  Acent* 

I  1.   OreatioH,  aslBtaiuM^  and  TalUUty* 

Devisee  hdd  only  to  have  power  to  devise  re- 
mainder to  persons  mentioned  In  wUL — Smltb 
T.  Hardeaty  (Md.)  788. 

PRACTICE. 

See  "Ejectment,'*  f  8;  **New  IMaL** 

In  particular  civU  actUma  or  proeeeMng*. 
Bee  "Account,  Action  on." 
Condemnation  proceedinga,  aee  "Bminent  Do- 
main," I  2. 

ParUeiUar  proceedingt  in  aotions. 

See  "Depoaitions":  "Divorce."  i  2;  **£videnoe"; 
"Execution";  "Judcmenf^  ''Jorj*';  "Plead- 
ing**; "Process";  •'Venue.'* 

Verdict,  see  "Trial,"  {  8. 

Partieular  rvmedfes  in  or  incident  to  acHont. 

Bee  "Arrest,"  1 1;  "Attachment";  "DiBcoverr"; 
'■Ramlshment";  "Ne  Exeat";  "Be««niBan- 
ces";  "Scire  Facias'*;  "Tender." 

Procedure  in  criminal  proaeouMona. 

See  "Bali,'*  |  1:  "Criminal  LaV;  "Xntozieat- 
ing  Uqoors,**  |  L 

Bastardy  proceedings,  see  "Baatards." 

Procedure  <n  exerctae  qf  $pectal  JiuUcUaUont, 
Bee  "Inatrfvency.** 

Procedure  on  rvotaw. 
See  "Appeal  and  Enor."  1 11;  "OertkHui."  i  2. 

PREMIUMS. 
For  Inaonnca.  aee  "Inaurance^"  |  S, 

PRESCRIPTION. 

Rl^ta  acquired  by,  see  "Fenco." 

PRESUMPTIONS. 

On  appeal  or  error,  see  "Appeal  and  Error,**  | 
XI* 

PRINCIPAL  AND  AGENT. 

See.  also.  "Attorney  and  Client";  "Broketa." 
Insurance  agents,  see  "Insurance,*'  H  8^  4. 

I  1.    Tba  relatloB. 

Wbere  terms  of  power  ahow  Intent  to  aathor- 
lae  agent  to  effect  sale  and  conveyance,  and 


assume  to  ratify  "bargains."  he  may  make,  kdd 
to  give  him  authority  to  ^nd  prindpal  to  con- 
vey.—Tyrrell  T.  O'Connor  (N.  J.  Err.  &  App.) 
674. 

Power  of  attorney  to  agree  In  writing  to  sell 
lands  need  not  be  proved  or  acknowlednd  and 
recorded.— Tyrrell  t,  O'Cimnor  (N.  J.  «rr.  ft 
App.)  074. 

Here  power  to  sell  land,  without  more,  will  not 
authorlce  agent  to  Und  principal  by  written  con- 
tract to  eonv^.— Tyrrell  r.  O'Connor  <N.  1, 
Err.  ft  App.)  674. 

An  attorney  ttirongh  whom  loan  wan  mada 
hdd  the  agent  of  l«ider.--Breclit  t.  UcParland 
(Pa.)  878. 

I  2.  Mmtnal  rickta,  dntlaa,  aad  UaUU- 

tlea. 

Where  the  breach  of  oommlasion  contract 
was  In  permitting  the  agent  to  sell  only  oiw 
variety  of  a  machine  he  bad  contracted  to  sell, 
an  Instruction  that  the  agent  was  entitled  to 
the  profit  he  could  hare  got  out  ot  the  con- 
tract was  emmeoua.  —  BTghtmire  r.  Hlrnn 
<Pa.)  fi38. 

PRINCIPAL  AND  SURETY. 

See  **Indeninit7'';  "Reoogniaaneea.** 

I  1.  JratMM  aad  aztMrt  af  UaUUty  aC 
aaraty. 

Liability  of  auxcty  Md  to  become  fixed  on 
default  of  prindpaC— Bnllowa  v.  Orgo  QX.  7. 

Oh.)  404. 

I  8.    Dlaekarc*  of  aovaty. 

Bill  to  enjoin  action  against  conwlainant  and 
another  "Ma  not  to  show  that  comidalnant  waa 
surety  as  to  partnership  delrt.  ao  aa  to  ba  re- 
leased extension  of  time  as  to  the  other 
partner.— Yonog  v.  Bell  (N.  J.  CSl)  226. 

Here  delay  In  enforcing  a  note,  without 
frandulent  connivance  t>etween  the  maker  and 
payee,  does  not  releaae  the  sorety.— Gi^  t. 
Flitcraft  (N.  J.  Oh.)  425. 

PRIVATE  SCHOOLS. 

See  "Schoola  and  School  Districts."  1 1. 

PRIVILEGED  COMMUNICATIONS. 

See  "Libel  and  Slander,"  |  2. 

PROBABLE  CAUSE 

For^proaecntion,  see  "Blaliciooa  Fzoaeeatioo,'* 

PROBATE. 

Of  will,  see  "Wills,"  |  8. 

PROBATE  COURTS. 

Jurisdiction  i)t  over  estatea  of  decedenta,  aaa 
"Bxecators  and  Admlnlstratnta,"  |  8. 

PROCESS. 

See  "Scire  Fadas." 

Particular ybmu    writs  or  oOhor  prooeaa. 

See    "Execntkm";    "Garnishment";  "Manda- 
mua." 

I  1.  Serrieo. 

Record  of  service  hdd  insufficient,  where  it 
neither  shows  peratmai  service,  nor  service  1^ 
copy  left  at  nsnal^place  of  abode.— Hitch  t, 
Qnj  0el.  Super.)  8L 
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Hut  a  capiu  ad  reapondradDin  was  retarn- 
able  on  a  day  In  t«nn,  and  not  at  next  atated 
term,  Md  no  sroand  for  objectiott.— Logan  t. 
Uwibe  (N.  J.  Sop.)  701. 

PROMISSORY  NOTES. 

See  "BiDi  and  Notca.** 

PROOF. 

Of  death,  we  "Inrorance,"  »  11,  12. 

Of  km  inaared  against,  see  "loaaraDce,"  1 12, 

PROPERTY. 

Licenies  In  te^/ect  to  real  propertj*  Mt  **L1- 

cenMa.** 

pEopertT  anbject  to  attadinieiit,  see  "Attadi- 

ment,''  12. 
—  taxation,  see  'Taxation."  |  2. 

Particulair  $vecie9  of  property. 

See ''Anlmalir':  "FIili";  "Fixture*";  "Uterair 
PrwertT";  'Vinea  and  Minerala."  1 1. 


Membera  of  conat?  committee  of  a  mditieal 
par^  liave  no  propertr  right  in  oflk^  uthoogh 
part  of  their  duty  ia  to  recdve  and  par  ont 
tnoQer  for  election  expawea.— Keama  t.  How- 

iey  (Pa.)  278, 

PROTEST. 

Of  bfll  or  note,  lee  "Bills  and  Notea."  |  8. 

PUBLIC  IMPROVEMENTS. 

See  *^Qnic!pat  Corporations.'* 

PUBUC  LANDS. 

I  1.    Mrarrmj  and  dlspoaal  of  lands  of 
United  StatM. 

A  aurreyor  may  change  his  sarrey  as  marlc- 
ed  on  the  land  at  any  time  before  the  return 
to  the  land  oflee.:— Blueral  B.  A  Uln.  Co.  t. 
Anteo  (Pa.)  82T. 

Wheo  owner  accepted  patent  isaaed  in  con- 
formity with  Burveyor's  return,  be  waived 
right  to  dispute  correctness  of  boundariea  as 
fixed  by  return  and  warrant— Mineral  R.  & 
Min.  Co.      Auten  (Pa.)  327. 

PUBLIC  ROADS. 

See  "HlghwaTa." 

QUESTIONS  FOR  JURY. 

In  criminal  proaecntiont,  see  'laomidd^**  |  Q. 

QUIETING  TITLE. 

S  I.    Proavedinca  and  r^ef. 

ETidence  hetd  to  entitle  the  complainant  to  a 
deme  declaring  void  and  setting  aside  a  deed 
aa  a  doud  on  title.— Da  Val  t.  WUmer  CUd.) 
122. 

RAILROADS. 

See,  also,  "Carriers";  "Maiter  and  Serrant,**  | 

3;  "Street  Hoilroftds." 
TazatioD  of  railroad  iwoperty,  see  "13axation," 

6  2. 

t  1.   Control  nnd  venlatlon  In  (onentL 

A  contract  by  a  railroad  company,  giving 
exrinsive  priTileges  to  a  person,  who  aicreed 
to  enforce  them  at  bis  own  cost  by  proccediuga 
bi  the  name  of  the  company,  If  ncceaaari't  Jmd 


not  to  mevent  the  eompuv  Itself  from  ssl&i; 
to  enjou  a  third  person  m>m  rlolntlnc  and 
privileges.— Kev  Torfc,  N.  H.  *  B.  K.  Co.  v. 

Scuvill  (Conn.)  240. 

A  grant  by  a  railroad  company  of  an  exdo- 
sive  privilege  of  soliciting  and  plying  the  basi- 
neBs  of  a  carrier  of  paasentrers  and  mgsage  oa 
depot  grounds  heU  reasonable. — New  York,  N. 
H.  &  H.  R.  Co.  T.  ScoviU  (Conn.)  246. 

I  2.   Loeatlon  wt  voad,  taa»int,  mmA  sta- 
tlons. 

The  supreme  court  has  common-law  power  to 
locate  a  union  passenger  depot,  in  the  absenw 
of  statute,  where  the  parties  cannot  atrree.— 
Concord  &  M.  H.  B.  t.  Boston  &  M.  R.  B.  (X. 

H.)  263. 

5  8.   Oonstrnotion,     malnlnnanna,  and 

•qnlpmont. 

Petition  to  laflroad  commissioners  providing 
plans  for  abolishing  grade  croasinga,  reatiog 
that  agreement  approved  by  ceramlssioners  re- 
quired alteration  of  location  of  railroad,  and 
the  taking  of  lands,  heU  a  petition  under  Sp. 
Laws  1S95,  p.  41S,  or  under  Gen.  St.  ft  »46l, 
and  no  appotl  lies  from  the  dedsion  tbems. 
— ^Mieeler  v.  New  York,  N.  H.  &  H.  B.  Co. 
(Conn.)  SOa 

Decision  of  railroad  commfanloners  on  agree- 
ment between  and  railroad  companT  for 
removal  of  grade  crossings  nnder  SpTLaws 
1S05,  p.  416,  cannot  be  appealed  from. — 'Wheel- 
er V.  New  York,  N.  H.  ft  H.  R.  Co.  (C<mn.) 
808. 

Under  2  Oen.  8t  p.  2717,  the  fact  that  s 
mode  in  whldi  an  electric  raiboad  shall  cnws  a 
steam  railroad  will  put  the  former  to  more  than 
one-third  of  the  coat,  and  will  Teqnire  traffic  to 
descend  into  a  narrow  cot  to  be  made  under  the 
steam  railroad.  Md  to  render  the  mode  imprac- 
ticable.—In  re  Saddle  River  Tnetlon  Go.  Qi.  J. 
Ch.)  107. 

2  Gen.  St.  p.  2717,  does  not  empower  the 
chancellor  to  change  the  grade  of  a  hijrhway 
over  which  an  electric  railroad  mns  in  regnlat' 
ing  the  mode  in  which  such  railroad  shall  cross 
a  steam  railroad,  and  hence  municipal  action 
is  necessary  before  the  change  can  be  made.— 
In  re  Saddle  River  Traction  Co.  rN.  J.  Oh.)  107. 

An  orerfacad  trestle  of  a  street-railway  cross- 
ing and  railroad  track  at  a  cost  of  $4,000.  and 
taking  only  part  of  the  street,  hdd  "reasonabiy 
practicable,"  under  Act  1871,  12,  relating  to 
grade  crossings.- Pennsylvania  K.  Co.  T.  War- 
ren St.  Ry.  Co.  (Pa.)  331. 

Possibility  of  liability  for  damage  to  ad- 
jacent property  by  erecting  an  oreraead  tres- 
tle at  a  (Tossing  of  a  street  and  iteam  railroad 

in  a  public  street  Md  too  remote  and  apecnla- 
tivp  to  mnke  It  not  "reasonably  practicable" 
under  Act  1871,  S  2,  relating  to  grade  croasings. 

— ri'iiiiR.vlvania  R.  Co.  v.  Warren  Sl  By.  Co. 
(Po.)  331. 

Evidence  Md  to  show  that  a  grade  croasinfc 
should  have  been  refused,  nnder  Act  1871.  S  2. 

relating  to  railroad  crossings. — New  York  Ceot. 

6  II.  R.  R.  Co.  v.  Warren  8t  By.  Co.  (Pa.) 

333. 

Under  Act  June  19.  1871,  I  2,  "reasonabte 

practicabtlity"  of  overhead  crossing  Md  to  de- 
pend entirely  on  physical  practicabili^. — Ches- 
ter Traction  Co.  t.  Fhllade^iUa,  W.  &  B.  B. 
Co.  (Pa.)  449. 

Right  of  one  railroad  to  cross  another  at 

grade  denied,— Chester  Traction  Co.  T.  Philsp 
delphia,  W.  &  B.  B.  Co.  (Pa.)  44». 

Grade  crossing  over  railroad  kdd  not  'im- 
periona  necessity."— Chester  TractioD  Co.  r. 
IPhiladelpbia,  W.  &  B.  B.  Oo.  (Pil)  M». 

I  4.  Opsnitlon* 

Evidence  kdd  to  authorlae  a  nmsnit  in  ac- 
tion to  recover  for  iiuuries  snrtained  hr  *  trea- 
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jjosKT.— Shea  v.  Concord  &  M.  B.  R.  <N.  H.) 

Declaration  in  action  for  frightening  plain- 
tiff's horse  at  h^hway  crossing  Md  good  a> 
against  goieral  demuTrer.— Race  t.  Baaton  ft 

A.  B.  Co.  {N.  J.  Sap.)  710. 

A  railroad  company  blocking  the  street  cross- 
ing with  its  trams  for  20  minutes  cannot  be 
said,  as  R  matter  of  law,  not  to  have  blocked 
the  crossinff  in  an  nnlawful  manner.— Golden 
T.  Pennsylvania  R.  Co.  (Pa.)  302. 

i  5.  XfesUffenoe. 

An  nttetiipt  to  drive  over  a  crossing  ahead  of 
a  moving  freight  hffd  to  preveot  a  recovery  for 
the  injury  received  from  a  collision. — Hanson 
T.  Pennsylvania  R.  Co.  (N.  I.  Err.  &  App.)  868. 

Where  plaintiff  was  injured  by  his  negligence 
in  attempting  to  cross  ahead  of  a  moving 
train,  in  spite  of  the  warning  of  the  flagman, 
held,  that  the  nesHsenoe  of  the  company  did  not 
warrant  a  recovery. — Hanson  v.  PennsylTanla 
R.  Co.  (N.  J.  Err.  &  App.)  86S. 

Evidence  that  a  railroad  company  negligent- 
ly run  against  a  child  passing  through  an  open- 
ioR  in  a  train  beyona  the  street  crossing  hdd 
sufficient  to  justify  a  refusal  to  direct  a  ver- 
dict for  the  company.— Golden  v.  Pennsylvania 
R.  Co.  (Pa.)  302. 

A  railroad  company  hM  liable  for  mnning 
against  a  pedestrian  while  he  was  passing 
through  an  opening  in  a  train  beyond  a  street 
cTOsaing.— Ooldeo  t.  Pennsylranla  B.  Go.  (Pa.) 
802. 


RAPE. 

Bargtary  with  intent  to  commit,  see  "Burglary." 

S  1.   VvauvmUnm  mmA  pvalskmemt. 

An  indecent  proposal  is  no  evidence  of  an  in- 
tent to  nccomplish  its  ohlect  by  force.— Legore 
T.  State  (Md.)  60. 

I  S.  Svldamoa. 

Where  an  alleged  assanlt  occurred  in  the 
morning,  evidence  of  a  complaint  made  by  the 
female  that  night,  when  her  husband  came 
home,  was  kM  ateissfble.  —  I^egore  t.  State 
(Md.)  60. 

RATIFICATION. 

Of  contract,  see  "Contractu,"  {  1. 

RECEIVERS. 

I  1.  Natiua  and  wronn^  of  veealTar- 
skip. 

A  complete  suspension  of  business  by  a  corpo- 
ration Arid  unnecessary  before  receiver  can  be 
appointed^Ft.  Wayne  Electric  Cor^  t.  Frank- 
lin Electric  Light  do.  (N.  J.  Ch.)  217. 

Where  proofs  show  that  a  corporation  is  In- 
solvent, and  there  is  no  prospect  that  if  let 
alone  it  would  become  solvent,  a  receiver  will 
be  appointed.- Ft.  Wayne  Electric  Corp.  v. 
Franklin  Electric  Light  Co.  (N.  J.  Ch.)  217. 

I  2.   Title  to  ABd  possossioB  of  propertT* 

Proof  that  the  directors  of  a  company  acqiu- 
eaced  in  or  ratified  the  nction  of  Its  general 
manager  in  transferring  its  property  after  a  re- 
ceiver was  appointed  hdd  immatorial  in  an  nc- 
tion to  recnrer  snch  property.— LtnvIUe  v.  Had- 
den  <Md.)  1U07. 

Oreditora  of  a  coiporation  for  whidt  a  re- 
ceiver has  been  appointed  in  another  state,  re- 
siding in  Maryland,  or  creditors  residing  in  an- 
other utate  than  that  in  which  the  receiver  is  sp- 
iminted.  may  attach,  in  the  courts  of  Maryland. 
Bmiicrty  of  the  corporation.— Lhiville  v.  Had- 
den  (Md.)  1007. 

Owner  of  secret  process  for  mnnnfncturing 
electrodes  Md  entitled  to  possession  of  ma- 
tt A^74 


dilnery  as  agiUnBt  receiver  of  company  for 
whom  they  were  being  made.— Wilt  t.  Reed 
Electric  Co.  (Pa.)  817;  Appeal  of  Reed.  Id. 

I  8.  lla»af«ie»t   mmd   Uapoaltloa  af 
proporty. 

Where  om  pnrchases  a  leasehold  estate  from 
receiver,  be  will  be  Add  to  have  purchased  with 
knowledge  of  provisions  of  l^ase  of  record. — 
Brookfield  v.  Sharpe  (Md.)  1072. 

Where  a  receiver  sells  a  leasehold  estate,  the 
purchaser  cannot  except  to  the  report  of  sale 
on  the  ground  that  the  lessor  refuses  to  allow 
the  removal  of  manofacturing  plant  thereon, 
claiming  it  as  a  flztmw.— Brookneld  v.  Sharpe 
(Md.)  1072. 

The  purchaser  of  property  from  a  receiver  Is 
entitled  to  have  the  liens  of  attaching  creditors 
removed.— Brookfleld  v.  Sharpe  (Md.)  1072. 

The  purchaser's  exception  to  a  receiver's  re- 
port of  sale,  that  attaching  creditors  have  liens 
on  the  property,  is  properly  overruled  where  the 
court  has  ordered  the  receiver  to  settle  snch 
I  liens.— Brookfleld  v.  Sharpe  (Md.)  1072. 

Depreciation  in  valae  of  property  during  the 
delay  in  having  the  receiver's  report  of  sale  rat- 
ified is  no  groond  of  nception  to  the  report, 
where  the  delay  was  caused  by  the  iiurehiiMr*s 
own  acts.— Brookfleld  v.  Sharpe  (Md.)  1072. 

Where  the  acts  of  receivers  in  carrying  on  the 
business  of  a  manufacturing  concern  were  un- 
authorised, AeM,  that  the  wage  claimants,  and  not 
operating  expenaes.  most  hi  paid  from  the  pro- 
ceeds of  the  sale  of  the  plant— Olllespie  t.  Blair 
Glass  Co.  (Pa.)  1112. 

I  4.    AIXowMsee  ud  pATmaat  of  elatats. 

Evidence  "held  to  Jnsti^  receiver  in  nayment 
of  dividend  on  a  certain  claim  filed.— 'Meding  t, 
Todd  (N.  3.  Err.  &  App.)  222. 

Creditor  of  Insolvent  corporation  to  entitle 
himself  to  a  dividend  mnst  file  swoiti  peoot  of 
his  claim  and  gtye  the  receiver  notice.— Medlng 
T.  Todd  (N.  J.IBtt.  &  Ann)  222. 

The  (act  that  a  valid  daim  was  pureuased 
for  leas  than  par  does  not  antfaorise  the  receiv- 
er to  refnw  Its  allowancs  on  a  basis  of  par.— 
Dimmick  T.  W.  Fred  Qulml^  Co.  (N.  J.  Ch.) 
101. 

I  6,  AotlOBB. 

Un  appeal  from  the  allowance  of  a  claim  by  a 
receiver,  eqnltiea  of  certain  of  tiic  creditors  aris- 
ing by  reason  of  an  estoppel  of  claimant  s  as- 
signor to  assert  the  claim  as  against  them  can- 
not be  determined.— Dimmick  v.  W.  Ifred  Onim- 
by  Co.  (N.  J.  Oh.)  101. 

On  appeal  from  allowance  of  a  claim,  where 
the  creditors  were  entitled  to  a  disclosure  of 
the  facts,  and  some  of  the  important  tscts  were 
first  disclosed  on  appeal,  appealing  creditors 
were  entitled  to  have  costs  wd  out  of  the  es- 
tate.—Dimmick  T.  W.  Fred  Qnimby  Co.  (N.  J. 
Ch.)  101. 

I  6.   Foveisa   tatA   mmMlmrr  MoalvoT- 
■  sUpa. 

A  decree  of  another  state  appointing  reo-iv- 
I  ers  for  a  corporation  of  that  state  has  no  extra- 
territorial force.  —  Southern  Building  &  Loan 
!  Ass'n  T.  Price  (Hd.)  58. 


RECOGNIZANCES. 

Where  defendant  was  recognked  to  refrain 
fr<Hn  violating  a  statute,  the  record  of  his 
plea  of  guiltf  to  a  charge  of  violation  hdd  ad- 
mis.sible  against  him,  in  debt  on  the  recogni- 
sance, but  not  against  the  sureties. — State  v. 
Wheeler  (N.  H.)  173. 

Where  a  declaration  in  debt  on  a  reoogni- 
Hincc  alleged  the  breach,  a  further  allega- 
tion that  the  recognisance  was  declared  fnr- 
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feltecT  on  a  plea  of  guilty  la  *  poUcs  coort  Md 

snrplusage.— State  t.  Wheeler  (N.  H.)  178. 

In  debt  In  the  inpreme  court  on  a  recog- 
nisance, where  the  verdict  established  a  de- 
fault and  it  was  recorded,  the  default  became 
a  matter  of  record  foanding  a  Judgment  for  an 
amount  not  exceeding  the  amount  of  the  recog- 
nizance.—State  V.  Wheeler  (N.  H.)  173. 

Debt  is  the  proper  form  of  action  on  a  le- 
cognizance  taken  in  police  court,  and  not  filed 
and  made  of  record  in  the  anpremc  court. — 
State  T.  Wheeler  (N.  H.)  173. 

RECORDS. 

OoncIuriveneBs  of  on  appeal,  aee  "Appeal  and 
Error."  {  6. 

IVansmiasion  of  on  appeal,  aee  "Amieal  and  Br- 
ror."  I  4. 

It  waa  hdd  the  duty  of  a  trial  court  in  the 
poatea  to  certify  to  the  legal  effect  of  a  verdict, 
rather  than  to  its  form.— Carpenter  t.  Diclc8<ut 
(N.  J.  Sup.)  21. 

REFERENCE. 

S  1*   Katnro,  (rouda,  and  ovdor  of  nf- 
•rouoo. 

Under  Act  May  14,  1874,  a  par^  who  is  a 
trustee  may  consent  to  a  reference. — Lnmmis 
T.  Big  Sandy  Land  &  Manufacturing  Co.  (Pa.) 
819. 

A  reference  by  consent  Is  Irrevocable,  under 
V.  8.  SI  1437-1439,  until  the  next  term,  after 
heariDg  and  the  failure  of  the  referee  to  report 
or  the  Donacceptance  of  his  report. — Sanders 
V.  Bochester  Fire  DisL  No.  1  (Vt.)  502. 

i  2.    Keferoes  and  prooeedlnEs. 

Parties  assenting  to  a  reference,  and  partici- 
pating in  the  proceedings,  cannot  afterwards 
Question  its  validity.— Lumm  is  v.  Big  Sandy 
Land  &  Manufacturing  Co.  (Pft.)  819. 

I  8.  Beport  amd  flmdiiiBs. 

A  tenant  in  common  who  collected  the  rents 
is  not,  In  the  absence  of  an  agreement,  entitled 
to  compensation  for  SNTioes^-Switier  t.  8wI^ 
ler  (N.  J.  Cb.)  4S8l 

REFORMATORIES. 

See  "Asylums." 

REHEARING. 

See  **New  TriaL" 

Rl|Ats  of  parties  to  on  revival  of  action,  see 
Abatement  and  Bevival,"  |  2. 

RELEASE. 

See  "Compositions  vrith  Creditors." 

REMOVAL  OF  CAUSES. 

I  1.    Origin,  aatue,  and  ssbjeet  off  eon- 
troTorsy, 

Under  Act  Cong.  March  3,  1887,  as  corrected 
by  Act  Aug.  13,  1888,  providing  for  removal  of 
causes  from  the  state  to  the  federal  courts  by 
defendant,  plaintiff  has  right  to  removal  only 
where  citizens  of  same  state  claim  under  grants 
from  different  states.— Da  rton  t.  Sperry  (Conn.) 
1052. 

A  cause  cannot  be  removed  from  a  state  to  the 
federal  courts  because  of  federal  questions  being 
involved  which  do  not  appear  in  plaintiff's  ini- 
tial pleading.— Darton  v.  Sperry  (Conn.)  1052. 

i  S.   Proeeedlnso  to  proenre  aad  eSeot 
off  romovaL 

The  filing  of  a  petition  and  bond  for  removal 
to  the  federal  courts  deprives  the  state  court  of 


anthortty  to  proceed  onljr  lAete  the  case  k  oas 
which  can  rufttfnlly  be  nmofcd.— ^)aiCiMi  v. 
Sperxy  (Cons  J  1062. 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title.** 

RENT. 

See  "Landlord  and  Tenant,**  |  4. 

REPEAL 

Of  statute,  see  '*8tatntei.'*  |  & 

REPLEVIN. 

I  1.   Bi«ht  of  aotlon  aad  dofaasaa. 

Plaintiff  must  recover  on  his  own  tltJck— WO- 
kins  V.  Wilson  (Del.  Super.)'  76. 

Undtt  V.  S.  S  1470,  where  exempt  sooda  are 
takm  under  execution,  the  debtor  himself  cannot 
replevy  them.— Prescott  v.  Storkey  (Vt)  1021. 

{  8.   Pleadlu  and  evldenoe. 

Where  defendant  claims  by  virtue  of  a  dis- 
tress warrant,  the  burden  rests  on  him  to  main- 
tain that  issue. — Robelen  v.  National  Bank  of 
Wilmington  and  Brandywine  (DeL  Saper.)  80. 

In  replevin  by  one  claiming  property  nndCT 
an  unrecorded  lies  against  a  sheriff  Jnrtif3ring 
under  a  creditor's  attadiment,  the  burden  waa 
on  defendant  to  ahow  that  the  erector  fc^**  ae 
notice  of  the  lien.— Singer  M^  Go.  ▼.  Nask 
(Vt.)  42& 

RESCISSION. 

Cancellation  of  written  Instmmenta,  see  "Oaa- 

cellation  of  Instruments.** 
Of  contract  for  sale  of  goods,  see  "Sales,**  {  8L 

 of  land,  see  "Vendor  and  Purdiasn;**  |  X 

Of  inaurance  poli(7,  see  "Insonmce,'*  1  T. 

RES  GEST^ 

See  "Brldence,**  |  2. 

RES  JUDICATA. 

See  "Judgment,**  H%7. 

RESULTING  TRUSTS. 

See  "Trusts,**  1 1. 

RETROSPECTIVE  LAWS. 

0<KiBtitntional  restrictions,  see  "Ocmstitatioaal 
Law,"  I  6. 

REVENUE. 

See  "Tftxation.** 

REVERSIONS. 

Of  lessor,  see  "Landlord  and  Tnaat,**  1 1, 

REVIEW. 

See  "Appeal  and  Error**;  "Oertfetari.** 

REVIVAL 

Of  action,  see  "Abatement  and  ReviTal,**  |  i. 

REVOCATION. 

Of  probate  of  wUI.  see  "WUta,^  i  & 
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RIPARIAN  RIGHTS. 

See  **Waten  and  Water  Oonrsea." 

RISKS. 

Aasnmed      employe,  see  "Master  and  Servant," 

g  3. 

Within  ioaoraDce  policy,  see  "Inauraoce,"  |  10. 


ROADS. 


See  "Highways/ 


RULES  OF  COURT. 

Orders,  see  "Motions.** 

Itole  to  enbmit  to  arbitration,  see  "ArUtratlon 
and  Award."  1 1. 

SALES. 

See,  also,  "Vendor  and  Purchasw.** 
Of  intoxicating  liquor,  see  "Intoxicating  Liq- 
uors." 

Of  property  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators,"  I  6. 

On  order  or  judgment  of  court,  see  ^'Judidal 
Sales," 

Tax  sales,  see  "XazatSon,"  |  7. 

I  1.  ReavlsltM  »Hd  -ralidlty   of  oom- 

An  agreement  by  one  party  to  deliver  Au- 
gust wheat  at  a  specified  price  per  bushel,  and 
an  agreement  by  uie  other  party  to  receive  and 
pay  for  the  same  at  that  price,  conatitntes  a 
valid  contract— Rogers  v.  Fenimore  (Del.  Super.) 
886. 

In  replevin  for  goods  sold  on  credit,  kdd  sof- 
ficient  evidence  of  a  fraudulent  purchase  to 
submit  to  the  jury.— Standard  Horse-Shoe  Co. 
T.  O'Brien  (Md.)  88a 

On  an  Issue  whether  a  sale  waa  fraudulent, 
evidence  tliBt  the  purchaser  was  seen  with  a 
large  sum  of  money  is  admissible  as  showing 
his  ability  to  buy  and  pay  for  It— Porell  v. 
Cavanaugh  (N.  H.)  860. 

Evidence  Md  insufficient  to  show  fraud  in 
sale  of  stock  of  goods.— Kreamer  v.  Smitlk  (Pa.) 
43. 

%  2.  CoMstwetiom  of  oontvaet. 

Facts  ktU  to  estaUlah  a  bailment,  and  not  a 
•ale.— Hanls  t.  Coe  (Conn.)  fiS2. 

Contract  tor  sale  of  timber,  made  without 
reference  to  proposition  of  the  seller  for  inspec- 
tion, held  modified  by  subsequent  acceptance  by 
the  buyer.— Fraser  v.  Ross  (Del.  Super.)  204. 

i  3.   ModlflomtioH  or  resolssloa  of  eom- 
traet. 

Where  specific  ascertained  personal  property 
Is  sold  and  delivered  with  a  mere  warranty, 
the  buyer  has  no  right  to  rescind,  and  return 
the  property  for  a  breach  of  the  warranty. — 
Trombuli  v.  O'Hara  (Conn.)  546. 

Evidence  httd  insufflcient  to  show  mlsrepre- 
sentationa  jnatlfying  a  rescission  of  the  sale.— 
Standard  Horse-Shoe  Co.  v.  O'Brien  (Md.)  80a 

I  4.    PerforauuM*  mt  OMtnet* 

Buyer  of  logs  held,  after  inspection  at  Int^ 
mediate  place,  not  obliged  to  prevent  rejected 
logs  from  going  farther.— Fraser  t.  Ross  (Del. 

Super.)  204. 

Buyer  cannot  take  damages  for  failure  to 
deliver  in  stipulated  time,  having  accepted  the 

Sroperd'  when  delivered  thneafter.— Fraser  v. 
Loss  (Del.  Super.)  204. 

Failure  of  buyer  to  reject  property  at  place 
ot  inspection  had  an  approval,  the  defects  be- 
ing patent.— Fraser  v.  Boss  (DeL  Super.)  204. 


nnanthonsed  pnrcliase  of  wheat  by 
buyer  for  the  seller,  before  the  exiriration  of 
the  time  of  fulfilling  the  contract  on  the  part 
of  the  seller,  is  not  binding  on  the  s^er. — 
Rogers  v.  Fenimore  (Del.  Super.)  886. 

The  unauthorised  purchase  of  wbeot  by  the 
buyer  for  the  seller,  before  the  expiration  of 
the  time  of  fulfilling  the  contract  on  the  part 
of  the  seller,  does  not  operate  to  release  the 
seller  from  bis  contract — Rogers  v.  Fenlmtm 
(Del.  Snper.)  886. 

I  6.   OpentloB  mnd  «ffe«t. 

Third  persons  flUing  a  bnyer's  order  for  eoal, 
on  an  agreement  with  the  seller,  hdd  not  ea> 
titled  to  recover  therefor  from  the  buyer- 
Carroll  V.  Benedictine  Soc.  ot  Baltimore  C^ty 

(Md.)  784. 

The  purchaser  of  personal  property  from  one 
who  obtained  possession  of  it  by  practicing 
fraud  on  the  owner  acqaires  a  good  title,— Por- 
eU  V.  Cavanaugh  (N.  H.)  86a 

i  6.    Remedies  of  ••ller. 

Where,  on  discovery  of  ^ttd  in  a  sale,  the 
injured  party  elects  to  beep  the  property,  he 
is  liable  for  its  reasonable  value.- Thomas  v. 
Grise  (DeL  Super.)  883. 

Where  a  buyer  resold  the  property  to  defend- 
ant, and  the  seller  shipped  it  to  defendant,  and 
sent  the  bills  of  lading  to  the  buyer,  hdd,  that 
no  further  transfer  was  necessary  to  enable 
defendant  to  defeat  the  seller's  right  of  stop- 
page in  transitu  tor  insolvency  of  the  buyer.- 
Shepard  &  Morse  Lumber  Co.  t.  Bnrroo^is 
(N.  J.  Sup.)  695. 

Where  a  buyer  transferred  the  property  In 
payment  of  a  debt  hdd,  that  the  creditor  waa  a 
purchaser  for  value,  so  as  to  entitle  him  to  de> 
feat  the  seller's  right  to  stop  the  goods  in  tran- 
situ tor  insolvency  of  the  buyer.— Shepard  & 
Morse  Lumber  Co.  v.  Burroughs  (N.  J.  Sap.) 
695. 

Where  the  buyer  resold  the  property  to  de- 
fendant, the  fact  that  defendant  knew  that  the 
buyer  had  not  paid  for  it  did  not  render  him 
other  than  a  bona  fide  purchaser.  Hence  he 
might  defeat  the  seller's  right  of  stoppage  in 
transitu  for  the  buyer's  insolvency.— Shepard 
ft  Morse  Lumber  Co.  v.  Burroughs  (N.  J.  Sup.) 
605. 

The  right  ot  stoppage  In  transitu  may  be  ex- 
ercised at  any  time  before  the  goods  sold  have 
reached  the  place  for  delivery.— Shepard  & 
Morse  Lumber  Co.  v.  Burroughs  (N.  J.  Sup.) 
605. 

I  7>   BemaUtts  of  bnyev. 

In  an  action  on  a  purchase-money  note.  kM 
error  to  refuse  to  instruct  as  to  the  effect  of  a 
breach  of  a  warronty  in  giving  the  buyer  the 
right  to  return  the  goodB.-KrnimbaU  v.  O'Han 
(CS>nn.)  646. 

If  the  condact  of  the  buyer  in  suing  oat  an 
attachment  against  the  seller  destroyed  the 
seller's  credit  BO  as  to  prevent  him  from  ful- 
filling the  contract,  the  buyer  cannot  recover 
for  a  breach.— Rogers  v.  Fenimore  (Del.  Super.) 
886. 

I  S.    CoBditlvMal  sales. 

Pub.  Acts  1805,  c,  212.  H  1.  2,  requiring  con- 
tracts for  sale  of  personalty  to  be  in  writing  and 
recorded,  do  not  apply  to  good  faith  contracts 
that  the  consignee  shall  receive  and  sell  goods 
as  agent.— Harris  v.  Coe  (Conn.)  552. 

SATISFACTION. 

Of  Judgment,  see  "Judgment,"  i  ft 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

§  1.   Private  seliools  aaA  aeadamles. 

A  contract  between  a  city  and  a  private  edu- 
cational institntton  Md  not  to  impair  thcilat- 
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t«*i  rt^t  to  refuse  to  ftdmh  edored  pnpUs.—  | 
State  T.  Marytnnd  lost,  for  Promotioii  of  Me- 
chanic Arts  (Ud.)  126. 

Where  an  ordinance  anthorlxing  the  major  to  I 
contract  with  a  prirate  school  for  instruction  I 
ti  nnconatitntlonal,  ai  discrimlnatins  against 
colored  persons,  such  a  person  cannot  compel ! 
the  school  to  admit  him  tor  Instruction  anaer 
the  contr»ct —State  v.  Maryland  Inst,  for  Pro- 
motion of  Mechanic  Arta  (Md.)  126. 


Under  Oen.  Laws,  c.  246,  {9.  uA  td.  c  SSTr 
I  S,  a  Jndinnent  against  one  of  two  joint  Jodg- 
mcDt  plaiotiffs  cannot  be  set  oft  aninst  tbe  joint 
Judgment.— Hopkins  t.  Drowne  Qs.  L)  VHOl 

I  S.  ■abjMt-Mttw. 

Refusal  of  plaintiff  to  reply  to  plem  of  set- 
ontU  same  should  be  drawn  out  htU  tir 
cause  abandonment  of  plea  on  failure  to  dnv 
it  out— Fraser  v.  Rou  (DcL  SnpcrJ  20&. 

SETTLEMENT. 


i  S.   Pabllfl  soboola. 

Under  Act  March  29,  1897.  a  secretary  to  the 
commission  of  public  instruction  in  tbe  city  of  i  See  "Payment." 

removed  by  commission  be- '  ©f  WH  of  exceptions,  see  "Bxoeptlona,  MD  of." 
fore  his  term  endB.-Brown  v.  Cline  (N.  J.  Sup.)  of  panper,  see  ^'PaiSwrs,"  1 1. 


SCIRE  FACIAS. 

That  writ  names  defeadaoU  as  heirs  of  heir 
(rf  decedent,  instead  of  heirs  of  decedent,  against 
whoM  estate  judgment  was  rendered,  keid  not 
error.— Mesamore     WUIiamaoa  (Pa.)  1110. 

That  sdre  facias  issued  under  Act  1834,  | 
S3,  requires  caufie  to  be  sfaown  why  jadgment 
should  not  be  levied  on  "estates"  Instead  of  "real 
estate,"  hdd  not  error.— Messmore  t.  William- 
son (Pa.)  1110. 

Omission  of  administrator  against  whom  judg- 
ment wai  obtalnedi  as  defendant  in  writ,  keid 
not  error.— Messmore  t.  WilliamsoD  (Pa.)  1110. 

SEALS. 

Neccs^  of.  to  transcript  on  ippealtiee  "Appeal 

ud  Error."  {  8. 

SECONDARY  EVIDENCE 

In  tWa  actions,  see  "BTldence,"  f  8. 

SEDUCTION. 

I  1.  OItH  linblUty. 

A  parent  may  recover  though  danghter  haa 

been  previously  unchaste,  the  evidence  going 
only  to  mitigation  of  damagee.— MiUiken  v. 
Long  (Pa.)  6i0. 

Defendant  having  given  evidence  of  plaln- 
tUTa  bad  character  before  removal  to  present 
home^  plaintiff  may  give  evidence  of  reputation 
ther».-Mllllken  v.  Long  (Pa.)  540. 

.Plaintiff  In  action  for  seduction  of  daughter 
can  show  fact  that  defendant  promised  mar- 
riage, in  aggravation  of  damages.— Millilwn  v. 
Long  (Pa.)  540. 

SENTENCE 

In  criminal  prosecuttoas,  see  "Homicide,**  |  7. 

SEPARATE  ESTATE. 

Of  married  woman,  see  "Huaband  and  Wife," 
IS. 

SERVANTS. 

See  "Master  and  Servant.** 


Bee 


SERVICES. 

'Master  and  Servant,"  I  2. 


SET-OFF  AND  COUNTERCUIM. 

i  1.    KfttttM  Mtd  sroviida  of  remedy. 

Under  Gen.  Laws,  c.  246,  S  6,  a  suit  having 
gone  to  Judgment  cannot  be  set  off  against 
a  Judgment  in  a  suit  afterwarda  brought.— Uop- 
kins  V.  Drowne  (U.  L)  lOia 


SHERIFFS  AND  CONSTABLES. 

i  1.  ConapemaAtiMi. 

Act  May  23.  1803,  i  2  (P.  U  p.  120).  «ivh« 
a  conatable,  "for  servhic  mbpoBna,  fUt?  cents, 
Md  to  mean  SO  centa  for  e«di  penon  wrreo.— 
Price  V.  Lancaster  Clounty  (PiSVBJ. 

i  S.   Powm,  dvtlM,  mmA  UnbUitUn. 

Service  by  sheriff,  after  expiration  of  hia 
term,  of  summona  received  daring  his  tensr 
Md  void.— Simonton  t.  Pnttin  (DeL  S^er^  9L. 

SUNDER. 

See  **LibeI  end  Slander." 

SLANDER  OF  TITLE. 

See  "Libel  and  Slander.** 

SOCIETIES. 

See  ^'Aasodattona.** 

SPECIAL  LAWS. 

See  **8tatutes,"  1 1. 

SPECIFIC  PERFORMANCE 

See,  also,  "Contracts,"  |  6. 

8  1.    Goatraets  enforoMble. 

A  written  memmmndum  of  the  sale  of  a  lof 
hdd  too  Indefinite  to  be  made  tite  subject  of 
specific  perfonnance.— Homer  v.  Woodland  (Md.) 
1079. 

Evidence  held  Insufficient  to  explain  the  ambi- 
guity of  a  written  Instrument,  ao  as  to  make  tc 
the  subject  of  specific  performance. — HiomeT  v. 
W<i()dlitnd  (Md.)  1070. 

Oral  agrcemeot  for  conveyance  of  liicht  of 
way  for  road  corporation  enforced. — Uncanoe* 
nuck  Road  Co.  v.  Orr  (N.  H.)  665. 

Where  option  in  lease  to  purchase  in  exer< 

cised.  It  can  be  enforced  in  eqult7. — McCbrmidi 
V.  Stephany  (N.  J.  Ch.)  840. 

Option  to  purchase  leased  premises  Md  not  a 
unilateral  contract,  without  conaideration.— 
MrCormIck  v.  Steithany  (N.  J.  Ch.)  840. 

§  2.    Frooeedin^s  and  relief. 

Facta  AWd  to  eutitle  d  vendor  to  spedfic  per- 
formance of  a  Innd  contract,  in  regard  to  in- 
terest on  a  balance  of  the  price  which  had  al- 
ready been  paid.— Simonda  v.  Easex  Pans.  By. 

Co.  iN.  J.  Ch.)  682. 

Bill  to  enforce  conveyance  under  exerdse  of 
option  after  death  of  proposed  vendee  rilouM 
be  filed  by  executor  or  legatee.— McOonnick  v. 
Stephany  (N,  J.  Ch.)  840. 

In  suit  for  specific  performance,  omission  by 
mifltnke  in  contrnct  may  be  set  up  aa  a  Atlatar. 
— McCormick  t.  Stephany  Qi^J.  Cb.)Ma. 
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On  inoof  of  mlatake  Id  contract  aooi^t  to  be 
cnforead,  the  conrt  will  consider  the  contract 
«s  If  the  omitted  words  were  Inserted.— MeOor- 
olek  T.  Stephanr  (N.  J.  Oh.)  84a 

STATUTE  OF  FRAUDS. 

flet  Traods,  Statute  of." 

STATUTE  OF  LIMITATIONS. 

fiee  "Aeoount,  Action  on";  "Limitation  of  Ac- 
tions." 

>s  affecting  right  of  aiveai,  see  "Appeal  and 
Orror/*  1  4. 

STATUTE  OF  USES. 

<3iaritiea  within  the  atatate,  see  "Charities.'* 

STATUTES, 

flee  "Mechanics'  Liens." 

Constitntionality  of  statute  regulating  aak  of 

food,  see  "Food." 
flelating  to  preserratlon  of  fish,  see  "Fish." 
Validity  of  retroBpecdTe  laws,  aee  "Gonstitntlon* 

al  Law,"  I  6. 

ProvMont  relating  to  particular  tutfjtcta. 

flee  "Umitation  of  Actions."  |  1. 
Belating  to  attomey'a  fees  in  gamlahment  pro- 
ceedings, aee  "Garnishment,**  1 1. 

i  1.   OttBOTal  and  apesUl  or  l*oal  tawa. 

3  Gen.  St.  p.  3678  et  seq.,  relating  to  adoption 
■of  trade  marks  and  labels,  not  nnconatita- 
tionat  as  an  act  grantiur;  special  prlvllegea.— 
flchmalx  T.  Wooley  (N.  J.  Err.  &  App.)  &a&. 

An  act  capable  of  general  adoption  when  en- 
jacted  is  not  rendered  special  oy  limiting  Oie 
time  within  which  it  can  be  adopted.— DejSart 
Atlantic  City  (X.  J.  Sup.)  687. 

Act  May  8,  1894,  empowering  common  coun- 
cil in  cities  of  the  second  class  to  appoint  mn- 
aidpal  ofDcers  for  a  term  of  two  years,  held 
wild.— Vamey  t,  Kramer  (N.  J.  Sup.)  711. 

Act  June  13.  1898  (P.  L.  p.  401),  authorizing 
tmards  of  chosen  freeholders  to  improve  high- 
ways, hdd  not  special  or  local.— Randolph  t. 


Board  of  Chosen  Freeholders  of  Dnlon  County 
(N.  J.  Sup.)  960. 

Act  Hay  6^  1887,  authoriaing  rebuilding  ttf 
bridges  by  county  commiasioners  orer  stream 
forming  boundary  between  two  conntlea,  Md 
not  unconstitutloDol  oa  apodal  legfaUtlon.-^ear 
halt  T.  Gommlsiionen  of  nortbumberiaiid  Oono- 
ty  (Pa.)  22. 

I  S.   Sabjeets  wd  titles  of  ' aets. 

Title  of  Act  March  23,  1^  relating  to  trade- 
marks and  trade-labelo,  Md  to  eonsmutionally 
»preas  the  object  of  the  act  — Sdimala  t. 
Wooley  (N.  J.  Bit.  &  App.)  939. 

The  title,  "An  act  to  provide  for  0i9  incor- 
poration and  regulation  of  insurance  compa- 
nies" (2  Gen.  St.  tit.  "Insurance,"  pp.  1762, 
1766,  pars.  103.  118),  warrants  legialatlon  reg- 
ulating the  business  of  foreign  insurance  com- 
panies, and  the  prosecution  of  their  agents  for 
nnlawfnlly  transacting  business  in  their  behalf. 
—Hickman  t.  State  (N.  J.  Sup.)  942. 

Prorisions  as  to  individual  insurance  which 
are  not  within  the  title,  "An  act  to  provide  for 
the  incorporation  and  regulation  of  tnaurance 

companies"  (2  Gen.  St.  tit.  "Insurance."  pp. 
1762,  17WS,  pars.  103,  118).  hHd  aeparable,  so  as 
not  to  invalidate  the  entire  act.— Hickman  t. 
State  (N.  J.  Sup.)  942. 

Act  May  6,  1897,  providing  for  rebuilding  of 
certain  bridges  by  corporationH,  sufficiently  ex- 
presses the  subject  in  the  title.— Seubolt  v.  Com- 
mlasIonerB  of  Northumbnland  County  (Pa.)  22. 

I  9.  Baveal,  s«s«eHal«m,  MEplnttra*  amd 
vevlvaL 

Act  March  6,  1896,  |  2,  relating  to  public 
parks,  htid  not  repealed  by  P.  L.  1898,  p.  237. 
being  an  act  to  regujate  elections.— Board  of 
Chosen  Freeholders  of  Essex  County  v.  Essex 
(bounty  Park  Commission  (N.  J.  Brr.  &  App.) 
957. 

The  words  "suit"  and  "civil  cause,"  ea  used 
in  T.  Sw  H  28,  2%  relating  to  effect  of  repMl 
of  statutes  on  actions  then  pending,  do  not  In* 
dude  suits  iiefore  railroad  commtsdoners.— 
City  of  Burlington  t.  Burlington  Traction  Co. 
(Vt.)  514. 

I  4.    ConatrnotioB  and  operatioM. 

The  word  "reconsideration. '  occurring  in  a 
statute  respecting  repaasage  of  vetoed  ordi- 
nance, is  to  he  given  its  ordinary  meaning. — 
Lake  v.  Ocean  City  (N.  J.  Sup.)  427. 


STATUTES  CONSTRUED. 


UIHTED  STATES. 

CONSTITUTION. 

Amend.  14   126,  347,  796 

^rt  4,  I  1  583.  1017 

STATUTES  AT  LARGE. 

1870,  July  14.  ch.  256,  10 
Stat  272    570 

1887.  March  3,  ch.  373,  24 
Stat.  5o2.  Amended  by 
Act  1888.  Aug.  13,  ch. 
8»'^  25  Stnt.  433  1052 

1888.  Aus.  13.  ch.  806.  25 
Stat.  438   1046,  1052 

REVISED  STATUTES. 
1  005   583 

OONKSOTIOtrT. 

GENERAL  STATUTES  1888. 

ii  501,  507   low 

1  519  817 


623  . 
C28  . 
803  . 
1014 
1004 


773 
242 
284 


1182,  1231,  1253   1:84 

1042   10:57 

1947   810,  817 

2796    773 

2061   1054 

3019   It59 

34(il    808 

i  3667,  366a  3070  SOU 


LAWS. 


1889, 
1889, 
1895, 
1895. 
1895. 
1895, 
ISOn. 
1^05, 
1895, 


DELAWARE. 

COXSTITUnON  1897. 
Scbed.  H  9,  10  1102 

KE\'ISED  CODE  1893. 

Pages  304,  306,  §§  6,  7  074 

Page  798,  ch.  133,  8  3. .. .  925 

Page  &49,  H  H.  12  890 

I'Hge  942    144 

Ch.  128.  f  7  208 

Ch.  12^  I  14  188 

LAWS. 


1867,  ch.  454    196 

ISKl.  ch.  548,  S3  197 

ISsi,  ch.  651   136 

ISSi,  ch.  207.  S  15  142 

1SS7.  ch.  32   519 


p.  314  5.",  558 

ch.  220   »I8 

p.  410,  §S  2,  8,  13. .  .  8118 

p.  491  1057 

p.  571.  9  1  1057 

p.  573.  J  3  1057   1801,  ch.  39.  H  22,  33   198 

p.  1109  Kill  1891.  ch.  39,  H  47,  53. . .  143 

ch.  27.  «  3  K-i8  '  1S91,  ch.  268    103 

ch.  212,  8S  1,  2  502  1 1893,  ch.  727,  1  2   142 
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REVISED  STATUTES  1883. 
Gb.  46,  I  2  28S 

ooNsnxunoN  isar. 

Dedaratkm  of.Bi^t%  art. 

41    796 

Art  4.  8  2  res 

CITT  CODE  1803. 

Art  1,  «  46-47  1087 

Art.  a,  I  1  1087 

CODE  PUBLIO  GS7ERAL 

LAWS  1888. 
Page  686,  art  36,  I  2....  908 
Pale  8tt3  art  60.  f  12...  9Bn 

Art  B,  f  6  ^799 

Art.  6,  j  58  1074 

Art.  16,  f  33  1068 

Art  16,  I  136   51 

Art  16,  «  146,  147   M 

Art  SS,  H  118,  U»»  124. .  116 

Art  23  I  2tt»   60 

Art  27,  M  8*-«1....795,  796 

Art  07,  13  121 

Art.  76,  I  81  166 

Art.  77,  I  67   61 

Art  93,  Si  327,  329    790 

CODE  PUBUG  LOCAL 
LAWS  188& 

Art  4,  I  81  1087 

Art  €  1  170  1688 

Art    17,    H  116-HflG. 

Amended  br  Lawa  1890,  

ch.  137  026 

LAWS. 

1824,  cb.  33,  I  14   166 

1825,  ch.  117  898 

1S88,  ch.  312   796,  796 

1800,  ch.  137    926 

1894,  ch.  405    790 

NEW  HAMPSKXBE. 

PUBLIC  STATUTES  1891. 

Ch.  2,  8  34   188 

Ch.  66.  8  7.  cl.  6  287 

Ch.  57,  I  26   82 

Ch.  59,  I  11   82 

Ch.  64,  H  16,  17   82 

Ch.  72,  H  1.  2  240 

Ch.  73,  It  1.  6,  8   347 

Ch.  76,  U  1.  2   347 

Ch.  m  «  23    265 

Ch.  140.  §§  23.  24,  26  1051 

Ch.  156,  §S  28-37   271 

Oh.  201,  8i!  26,  55   183 

Ch.  220^  H  17.  18  1061 

Oh.  224,  \  16  448 

REVISED  STATUTES  1842. 

Ch.  89.  U  4-6   82 

Ch.  181,  8S  1.  2  240 

LAWS. 

1896,  ch.  27,  8  1  776 

1895,  ch.  27,  1  3  776,  868 

1897.  ch.  46,  88  1,  12  171 

MEW  JTE&SET. 

REVISION  1877. 
Paces  854,  SCO,  860^  U  41. 


,  72 


761 


GENERAL  STATUTES  1886. 

VolQme  1, 
Page*  2,  8.  8  6  756 


Page  880,  I  88  ec  aeq....  889 

Paw  B81    711 

Page  841    676 

Page  1102   607 

Page  1154,  |  170   400 

Volume  2. 

Page  1270,  S  20  149,  357 

Page  1278,  S  16    944 

Page  1282.  »  4,  17.  20. . .  407 

Page  1315.  |  113   688 

Page  1G06   677,  918 

Page  1640   228 

Pages  1762,   1765.  pars. 

103.  118    942 

Page  1792,  8  2   09 

Page  1810.  pi.  132   717 

Page  1977,  «  16.  17   99 

Page  2014   671 

Page  2112,  par.  47   104 

Page  2369,  V66   708 

Page  2396    676 

Page  2571    706 

Page  2571.  |  230   885 

Page  2618   609 

Page  2717   107 

Vcdnme  3. 

Page  3096    690 

Page  3237,  {  126   946 

Page  3458,  per.  9   146 

Page  3461,  par.  24   146 

Page.  3678  et  aeq   939 

Page  3703,  f  6   492 

LAWS. 

1704,  Not.  27.  Conrti  of 

Oyer  and  Tennfaier   409 

1835,  p.  25   750 

1865,  p.  819   064 

1873,  p.  324,  8  6,  nibd.  0. .  866 

1876,  p.  289    676 

1880,  p.  113   964 

1881,  p.  194   712 

1887,  p.  93,  8  28   228 

1889.  p.  187,  8{  1.  4,  6. .. .  030 

1889,  D.  428   703 

1892,  p.  82    690 

1892,  p.  187.  S  4.  Amend- 
ed by  Laws  1886,  p.  270  989 

1802.  ch.  223    495 

1893,  p.  254.  8  1   722 

1894,  p.  155    697 

1894,  p.  244    711 

1894,  p.  246    220 

1894,  ch.  1G3   021 

1895,  p.  19.  8  2   957 

1S95.  p.  109   699 

1895,  p.  270    939 

18»fJ.  p.  149   832 

1886,  p.  236    832 

1896,  p.  2Tt   600 

1896.  p.  277.  88  IB,  88,  86,  _ 

42    981 

1896,  p.  301,  8  70   376 

1896.  p.  322   Rflo 

1887,  p.  120   690 

1898,  p.  237,  J  52   957 

1898,  pp.  237;  812,  I  162 

et  KQ   753 

1898.  p.  313.  8  166   753 

1S98,  p.  461   960 

1898,  p.  886.  J  134   833 

1886,  3i>.  237,  238. .  .020,  021 

PEMlTBTtiVAinA. 

CONSTITUTION  1874. 

Art.  5,  8  27   310 

CRIMINAL  CODE  1860. 

8  66    994 

PURDON'S  DIGEST. 

Page  1303    742 


LAWS. 

1701.  8  Smith'i  Lava,  p. 

28   .7...  47 

1808-1812.      6  SaOaea 

Lawa,  p.  228   735 

1827,  p.  472   735 

1832,  p.  136  1000 

1834,  p.  79,  133  1110 

1835-^6,  c.  788.  8  13.  mbd. 

5   273 

1836,  p.  541,  8  0,  par.  2. . .  580 

1836,  p.  096   200 

1841.  p.  155  006.  996 

1848,  p.  415  276 

1848,  p.  450.  8  7   998 

1851,  p.  320  533.  909 

1^  p.  328   616 

1855,  p.  369,  8  7    38 

1855,  p.  430   742 

1868,  p.  361,  8  1  648 

1860,  p.  427,  8  0   45 

1861,  p.  680    473 

1871,  p.  705   276 

1871.  p.  1360,  8  2..331.  333,  4S0 

1871,  p.  1361  612 

1872,  p.  35   742 

1873,  p.  824   276 

1874,  p.  50   47 

1874,  p.  166  319 

1876,  p.  24   452 

1881,  p.  20  467 

1886,  p.  257  081.  1107 

1887,  p.  118  290 

1887,  p.  199,  I  3  617 

1887,  p.  204.   452 

1891,  p.  36  319 

1801,  p.  78   276 

1891,  pi  229  604.  505.  605 

1891,  p.  287   480 

1803,  pw  120,  I  2  087 

1886.  p.  344.  1  2   736 

1896,  p.  B47.   324 

1896,  p.  100,  8  4   996 

1897,  p.  46  22,  23 

1807,  p.  67,  f  22  .47 

1807,  p.  06.  H  la  16  906 

BHOBB  TMLAXO, 

OONSTITDTZON  1842. 

Art.  1,  8  8  eSB 

Art.  2,  8  1  1009 

CONSTITUTION  1888. 

Amend,  art  7,  8  1  1000 

GENERAL  STATUTES  1872. 

Oh.  181,  I  22   883 

Ch.  206,  8  4   803 

Ch.  216.  Amended  bj  Lav« 
1878,  ch.  680   230 

GENERAL  LAWS  1806. 

Ch.  44,  8  2   570 

Ch.  71,  8  4    572,  673 

Ch.  82,  5S  4,  6  1011 

Ch.  195,  8  9  IWO 

Ch.  206,  8  7  1015 

Ch.  209,  I  15  1O03 

Ch.  237,  I  3  HUM 

Ch.  238,  8  3  IWW 

Ch.  246,  H  6,  0  lUlU 

Ch.  248,  fi  6  HUB 

Ch.  251,  is  5*3 

Ch.  256,  I  21  1005 

Ch.  257,  8  3  1010 

Ch.  260    230 

Oh.  261,  H  1-4  230 

JUDICIARY  ACT. 
Ch.  28,  8  2  1016 

LAWS. 

1873.  cfa.  51ft.  16  1012 

1878.  p.  88,  810.  10   676 
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1878»  ch.  eM  2S0 

U96.  ch.  2B1.  H  2.  8  804 

3U06-O7.  ch.  461,  (8  1007 

wee,  ch.  679.  f  8  666 

VEBMOMT. 

ooNsrmrEioN  1786. 

Oh.  2.  I  6  1037 

CONSTITUTION  1787. 
Art  4,  I  1  1047 

CONSTITUTION  1708. 

Declaration  of  Bli^ts,  art 

10   1037 

Ch.  1,  art.  2  lOlJO 

Ch.  1,  art  6  1080 

Ch.  1.  art  12.  588 

Ch.  2,  art  2, 1 40  1080 

COMPILED  STATUTES  1850. 
Page  2S6   972 

BKVISED  STATUTES  1889. 
Page  190    972 


REVISED  lAWS  1881. 
i  1848   1046 

STATUTBS  1894. 

Ch.  170   514 

5  28.  20    614 

444    430 

1196   428 

1306   443 

1437    688 

t  1487-1489   602 

1470   1021 

1667    971 

1*064    ir>7 

2125   1046 

S  2101.  2162   657 

224!)    437 

22rA    443 

:§  22ol-22r»3,  2260  r>itO 

2200    429 

2;no    586 

S  2451,  2462  611.  1017 

■.\'u^   1038 

.".fti'.t;,  r,!)37   514 

^  4512,  4524r-4626  1037 

4668   lOSO 


6460,  646S! '. ! I ! ! ! ! ! II  ao2t 

CUTY  OHARinRS. 

Barre.  laws  1804.  No. 
166.  Amended  by  Xjaws 
1806.  p.  108   607 

LAWS. 

1834-36.  No.  12.   973 

1852.  p.  28.  I  22  1042 

IhHO,  No.  90.  Amended  hy 

L:iws  1886,  Na  6  1024 

188tJ.  No.  5  1024 

1S88.  p.  297   130 

1804.  No.  166,  I  5.  Barre 

City  Charter.  Amended 

by  Xaws  1886,  p.  108. . .  507 
1S1I4.  No.  166.  i  7.  Barre 

City  Charter   507 

ISiXi.  p.  108    507 

1896,  No.  106   656 

1896,  No.  148,  {  53.  rabd. 

44   614 

1886,  No.  160. 126,  tubd.  8  686 


STAY. 

Pendiox  apneai  or  writ  of  error,  see  "^peal 
and  Error,"  |  6. 

STOCKHOLDERS. 

See  "Corporations.** 

STOPPAGE  IN  TRANSITU. 

Of  goods  sold,  see  "Sales."  I  6. 

STREET  RAILROADS. 

See,  alM,  *'Garrtera";  "Rallnmds." 

I  1.   EstabUshuent,   eovstruetlon.  and 
uaintettanoe. 

The  court*  cannot  determine  whether  the  pab- 
Hc  (rood  reqnires  a  spcclaliy  chartered  company 
to  boild  a  road  on  a  route  not  authorised  by  its 
charter.— In  le  Keene  Elective  Ry.  Co.  <N.  H.) 
775. 

A  specially  chartered  company  need  not  re- 
incorporate under  Laws  1895.  c  27,  proTiding 
for  incorporation  by  general  law. — In  re  Keene 
Electric  Ry.  Co.  (N.  H.)  775. 

Laws  1895.  c.  27,  i  8.  providing  for  the  in- 
corporation of  street  railways,  and  anthorixing 
the  cotirt  to  determine  If  uic  pnblic  good  re- 
quired the  bnilding  of  a  proposed  line,  held  not 
to  apply  to  a  prcTionsIy  and  specially  chartered 
corporation.— In  re  Nashua  St.  Ry.  (N.  H.)  858. 

^e  mnnldpal  act  of  the  location  of  tracks 
of  a  street  railroad  does  not  ioTolve  private 
rights,  and  is  a  legislative,  and  not  a  judicial, 
act,  and  heoce  notice  thereof  to  abutters  is  not 
necessary.— Moore  v.  West  Jersey  Traction  Co. 
(N.  J.  Err.  &  App.)  946. 

The  fact  that  a  street-railroad  company,  with 
which  a  board  of  chosen  freeholders  has  made 
a  contract  to  construct  a  railroad,  has  no  fran- 
chise, does  not  give  a  taxpayer  a  standing  to 
attack  the  contract.— Randolph  v.  Board  of 
Chosen  Freeholders  of  Union  County  (N.  J. 
Sup.)  960. 

Eiqaity  may  determine  what  switches  and 
tomottts  street-railroad  company  is  entitled  to. 
—Willis  T.  Erie  City  Pass.  By.  Co.  (Pa.)  307. 

Under  resolution  of  road  commissioners,  held, 
ft  street  railroad  was  entitled  to  but  single 


track  along  street.— Willis  t.  Erie  City  Pass. 
Ry.  Co.  tPa.)  307. 

Application  to  railroad  commissioners  by 
street  railway  to  operate  In  a  certain  city  luU 
not  pending  at  the  time  of  the  repeal  of  the 
statnte  under  which  it  was  brought,  within  Y. 
8.  81  28,  29,  saving  from  repeal  sntts  pend- 
ing, where  It  was  repealed  before  notice  of 
application  had  been  served.— 01^  of  Borliiv* 
ton  T.  Bnrllngton  Traction  Co.  (Vt.)  614. 

y.  S.  1894,  c  170,  M  8036.  3037,  relating  to 
street  railways  In  so  far  as  they  apply  to  the 
City  of  Bnrlington,  held  r«^ed  ^  Acts  1896, 
No.  14a  I  68,  snbd.  44^-aty  of  BnrUngton  t. 
Bnrllngton  Traction  Co.  (Vt)  614. 

I  S.   B^;«Xmtiom  aad  operatloa. 

On  facts  stated,  a  street-railroad  company 
held  not  liable  for  negligence  In  running  a  ear 
into  a  team.— HigEios  r.  Wilmington  City  B. 
Co.  (Del.  Super.)  86. 

A  street-railway  company  Is  liable  for  neg- 
ligence in  striking  a  vehicle  standing  across  Its 
tracks,  where  the  car  conld  have  been  stopped 
after  the  obstruction  was  discovered.— Higglns 
V.  Wilmington  City  Ry.  Co.  (Del.  Super.)  86. 

Plaintiff  Injured  on  street-railway  track  AeM 
goilty  of  contribntory  nei^igence.— Jewett  t. 
Paterson  By.  Co.  (N.  J.  Err.  &  App.)  707.- 

Evidence  in  action  against  street-car  com- 

Jiany  for  frightenlnft  horse  of  plaintiff  hfid  to 
ustify  directing  verdict  for  defendant.-~Smith 
V.  Holmesburg,  T.  &  F.  Electric  By.  Co.  (Ru) 
479. 


STREETS. 


See  ''Highways." 


SUBMISSION. 

To  arUtration,  see  ''Arbitration  and  Award," 
1  1. 

SUBROGATION.  . 

The  creditors  of  the  assigned  estate  of  one 
of  six  joint  and  several  makers  of  a  note,  whose 
estate  had  paid  more  than  its  share  of  the  note, 
htld  eatitled  to  subrogation  against  the  assign- 
ed estate  of  another  joint  maker  only  for  • 
one-sixth  interest— In  re  Hoge's  Estate  (Pa.) 
621;  Appeal  of  Gordon,  Id. 
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SUCCESSION. 

See  "Demut  and  DtatrOmtlQiL'* 

SUICIDE. 

Ai  BToldiB*  tnnuum  poller.  'lanuaiioe,'' 
1 10. 

SUMMONS. 

Yalidltr  of  HiTiee  hf  wkuiB  Bfter  enitmtlon  of 
term,  see  "SherUTa  and  GonataUet,'^!  2. 

SURETYSHIP. 

See  "Frindiwl  and  Snretr.** 

SURFACE  WATERS. 

See  **Waten  and  Water  Oootaea,"  |  2. 

SURVEYS. 

See  "Bouodariea" 

TAXATION. 

I  1.   OoMtitatiMuI   i*q«lv«MM»ta  wd 

reatrlotioBS. 

An  ordiuauce  requirinK  owners  to  remove 
snow  from  sidewalk  VW  nnconBtitiitiona)  as 
ODHioal  taxation.— State  t.  Jackmaa  (N.  H.) 
84t. 

I  S.  IdsbUlty  of  pwsma  mmA  vnywrty. 

Ownera  ot  land  who  cot  timber  thereon,  and 
saw  it  into  lumber,  and  hold  it  for  sale,  AcU 
not  "tradesmen,"  within  Pub.  St.  c.  B5,  |  7,  cl. 
e.— Russell  T.  Town  of  Mason  (N.  H.)  287. 

Lumber  owned  by  joint  owners,  not  trades- 
men. In  custody  of  one  of  their  number  who  is, 
tor  porposes  of  sale  for  common  benefit,  hdd 
not  stock  In  trade,  within  Pub.  St.  c.  56.  i  7, 
d.  8.— Russel!  t.  Town  of  Mason  (N.  H.)  287. 

An  exemption  in  the  Singer  Manufacturing 
Company's  charter  from  "Impose"  included  ev- 
ery enforced  contribution  from  the  company  to 
the  public  treasury. — Hancock  r.  Knrer  Mfe. 
Co.  (S.  J.  Err.  &  App.)  816. 

ESxemption  of  shares  of  stock  of  an  Incorpo- 
rated company  from  "any  tax  or  impost  what- 
soever** exempts  the  capital  stock.— Hancock 
T.  Sin«er  Mfg.  Co.  (N.  J.  Err.  &  App.)  840. 

Where  the  court  of  appeals  decide  that  a 
franchise  tax  Is  illcfcnl  because  of  the  contract 
of  exemption  in  the  charter  of  the  corporation, 
the  question  of  its  llalHlit^  for  a  like  tax  in  a 
anbsequent  year  is  res  adjodicata.— Hancock  t. 
Singer  Mfg.  Co.  (N.  J.  Srr.  ft  App.)  848. 

Where  railroad  is  constructed  on  land  of  an- 
other with  his  consent,  the  construction  works 
held  assessable  for  taxation  to  the  railroad 
company.— Hobohen  RaiUroad.  Warehouse  ft 
Steamship  ConnoctiiiR  Co.  v.  State  Board  ot  As- 
sessors (N.  J.  Sup.)  728. 

A  receiver  Md  entitled  to  deduction  from  bih 
seasmont  for  mortgaRes  existing  on  the  proper- 
ty on  the  day  to  which  the  assessment  related. 
— Rosell  V.  Buck  (N.  J.  Sap.)  OfW. 

Under  Act  June  8,  1801,  taxing  corporations 
according  to  the  value  of  their  stock,  a  tax  on 
the  stock  ot  a  corporation  Is  a  tax  on  its  prop- 
erty and  assets,  includiriB  franchises.— Com- 
monwealth V.  New  York,  P.  &  O.  R.  Co.  (Pa.) 
504. 

In  valuing  capital  stock  for  taxation,  ail  as- 
seta  should  be  considered,  also  debts,  though 
the  latter  should  not  be  specifically  deducted.— 
Commonwealth  t.  Manor  Gas-Coal  Co.  (Pa.) 
OOfi. 


Pwhups  commanded  Vy  nnlted  States 
bonds  are  exempt  with  the  honda  from  tax*- 
tion.  wider  Act  Cone  Jniy  14.  ISm  c  266  (U 
Stat.  272),  and  Oen.  Laws,  c  44. 1  2.— Bhais 
Island  Hoeirftal  Tniat  Co.  T.  AnnloctoD  (B.  L) 
B70. 

I  a.    naeo  of  ta  mM— ■ 

Railroad  atoA  heU  by  adnhdatrator  la  taxa- 
ble in  town  where  he  Uvea.— Tomi  iifTlllrffM 
T.  Town  of  Bxetw  (N.  H.)  82. 

A  natkioal  bank  most  be  assessed  fbr  shares 
owned  by  a  Dooresfdent  in  the  taxliic  AMrict 
where  the  bank  la  loeated.^-C«issley  t.  Towb- 
Committee  of  East  Orange  CN.  J.  SvJ 

I  4,    "Lvwy  and  ass— atemt. 

Town  falling  to  send  inv<rice  of  diares 
stock  owned  by  Its  Inhabitanto  to  ^ate  treasar- 
er  cannot  recover  tsxes  thereon  apportinued  Iv 
him  to  another  town.— Town  of  Pittafield  v. 
Town  of  Exeter  (N.  H.)  82. 

Acta  ot  stste  treasurer  in  apportioning  taxes 
on  railroad  stock  cannot  be  coIlateraUy  atta44:- 
ed.— Town  of  I*ittsfield  T.  Town  <a  Btxeter  (N. 
a.)  82. 

Where  capital  stock  ta  not  aaseaaed  for  tax- 
ation in  excess  of  ita  valne,  the  oorporatioa 
cannot  complain  of  discrimination  In  methods 
as  to  assessment  of  stock  in  other  corporations. 
—Commonwealth  v.  New  Tork,  P.  ft  O.  B.  Ca 
(Pa.)  tSW. 

Under  Aot  June  8,  1891,  taxing  stock,  debts 
of  corporation  are  to  be  considered  fai  valuinf 
the  stock,  but  not  to  be  spedflcallT  deducted 
from  the  assets. — Commonwealth  t.  new  YoA. 
P.  &  O.  R.  Co.  (Pa.)  594. 

Under  Act  June  S,  1881.  taxing  atodc.  deMs 
of  corporation  are  to  be  constdered  la  Talolag 
the  stock,  but  not  to  be  apedficalljr  dedacted 
from  the  assets.  —  Commonwealth  t.  Beech 
Creek  B.  Co.  (Pa.)  605. 

That  for  several  years  the  state  accepta  ai 
taxable  the  retnm  by  a  railroad  company  ex- 
tending into  another  state  of  a  certain  propor- 
tion of  its  capital  stock  as  taxable  within  dw 
state  hdd  not  to  estop  it  from  thereafter  indst* 
ing  on  the  correct  proportion.— ConmniwealA 
V.  Fall  Brook  R.  Co.  (Pa.)  90«. 

Finding  of  coart  on  appeal  from  settlement 
against  a  railroad  company  for  tax  on  capital 
stock  heU  no  ground  for  rereraal, — Commoa- 
wealth  v.  Ontario,  a  ft  8.  Bj.  Co.  (PaJ  WI. 

I  5.    Lisa  a»d  priority. 

Under  Act  .fune  8,  1881,  taxing  corporations 
according  to  the  value  of  their  capital  stock,  a 
tax  on  the  stock  of  a  corporation  is  a  tax  od 
ita  assets,  including  franchises.  —  Common- 
wealth V.  Beech  Creek  R.  CJo.  (Pa.)  «». 

Tax  lien  Jteld  postponed  to  mortgage  lien.— 
Gladden  v.  Chapman  (Pa.)  73S;  Appeal  of  Com- 
manwoalth.  Id. 

I  6.   Paymsmt  amd  rafaadims  mm  raaov- 
mrf  of  tax  vaid. 

Where  a  patty  pays  taxes,  under  prot^.  ia 
order  to  obtain  n  discount,  it  is  not  soch  a 
voluntary  payment  as  will  preclude  a  recovery 
of  taxes  so  paid  if  UlegaL— Stowe  t.  Town  of 
Stowe  (Vt.)  1024. 

I  7.    Sale  of  land  for  mompk^wammt  of 

tax. 

A  tax  book  filed  ns  an  exhibit  of  sales  rati- 
fied by  the  court,  under  Code  Pub.  Loc.  Laws, 
art.  17,  US  116-llOg.  hdd  not  admissible  as 
ovidenco  of  the  title  of  a  pnrchaser.— Young  v. 
Ward  (Md.)  925. 

A  tax  book  filed  as  an  exhitdt  of  sales  ratl- 
tied  by  the  court  kHd  too  Indefinite  fat  regard  to 
showing  what  aales  were  "linoOTuaod."— ^oBag 
r.  Ward  (Md.) 
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The  presnmpfioii  ot  tbm  nfularitr  ot  the  ptih 
feedings,  aridas  from  an  order  of  ntU^km 
of  a  tax  aale,  la  Tebnttmble.— TooDg  t.  Ward 
Old.)  02S. 

Under  Code  Pub.  Loc.  Laws,  art  17.  |  116> 
Jteid,  that  ejectment  broofht  affeer  the  two 
years  allowed  for  redemption  cannot  be  defeat- 
ed br  the  order  of  ratification  of  the  tax  sale.— 
Yonng  T.  Ward  (Md.)  OSS. 

i  8.    Tax  tltlea. 

In  ejectment,  where  the  land  had  been  aold 
-for  tazea,  and  more  than  three  years  had  ez- 

Sired  after  the  period  of  redemption,  Md,  that 
efendant  could  not  Introduce  the  order  ratify- 
inx  the  tax  aale  to  hhn,  as  evidence  of  hla  tiu& 
--Toang  T.  Ward  (Hd.)  925. 

TELEGRAPHS  AND  TELEPHONES. 

4  !•    Estebllakatemt,   eomatraetiOBt  and 
mmlmt«iuuioa. 

Hkhwaya  of  a  township,  which  are  In  fact 
•treeiB  of  a  town,  held  streets  of  an  "incorpo- 
rated  town,"  withb  3  Geo.  St.  p.  3458.  par.  2, 
and  Id.  p.  8461,  par.  24,  relating  to  telephone 
lines,— Innabitants  of  Summit  Tp.  t.  New  lork 
A  N,  J.  Tel.  Co.  (N.  J.  Ch.)  146. 

4  Z>    ReKnlatioa  and  operation. 

An  ordinance  requiring  consent  of  muoict- 
-pallty  to  stretching  of  telephone  wires  across 
streets  held  not  a  regulation  or  restriction 
within  3  Geo.  St.  p.  3^8.  par.  9.  and  Id.  p.  3461. 
par,  24.— Inhabitants  of  Summit  Tp.  t.  New 
■York  &  N.  J.  Tel.  Co.  (N.  J.  Ch.)  146. 

3  Gen.  St.  p.  3^8,  par.  9,  and  Id.  p.  3461, 
par.  24,  permitting  regulation  and  restriction 
of  use  of'  streets  by  telephone  companies  by 
■coiporate  authority,  do  not  warrant  the  Impo- 
sition of  new  conditions  on  exercise  of  com- 
pany'a  franchise.— Inhabitants  of  Summit  Tp. 
irTNew  York  &  N.  J.  Td.  Go.  (N.  J.  Ch.)  146. 

TENANCY  IN  COMMON. 

«ee.  tilto,  "Jdnt  Tenaney." 

i|  1.    Matnal  riclita,  dvtlas,  and  liabili- 
ties of  eo-tenants. 

One  who  furnished  money  to  a  co-tenant  for 
tmproTements  held  entitled  to  be  subrogated  to 
the  co-tenant'a  eouitable  lien,  as  afntmst  the 
■other  tenants.— Wlniams  r.  Harlan  (Md.)  SI. 

One  of  several  owners  of  a  mortgage,  being 
the  nominal  mortgagee,  not  entitled  to  re- 
cover more  than  his  proportionate  share,  thoogb 
bis  co-owners  were  made  parties,  and  asserted 
no  claim.— Dodd  T.  Lindsley  (N.  3.  Err.  & 
App.)  764.  9Vi. 

A  tenant  in  common  who,  under  anthority 
*  from  the  co-tenants,  collected  rent,  and  applied 
it  to  satiafy  an  incumbrance,  is  not,  in  account- 
ing .for  the  rent,  entitled  to  credit  for  ex- 
penditures made  after  her  authority  was  re- 
voked.—Switzer  V.  Swiuer  (N.  J.  C3i.)  486u 

The  revocation  of  the  power  granted  a  ten- 
ant In  common  to  collect  and  disbnrse  rente 
of  the  tenancy  AeM  eufficient.— ^witzer  v. 
Switzer  (X.  J.  Ch.)  486. 

Rule  for  stating  acconnt  for  rents  between 
co-tenuiita  determined. — Switzer  v.  Switzer  (N. 
J.  Ch.)  486. 

A  tenant  in  common  in  accounting  with  co- 
tenants  for  rents  Is  entitled  to  a  credit  for  one- 
third  thereof,  which  she  paid  to  a  widow  hold- 
ing a  dower  interest  in  the  tenancy.— Switzer  v. 
Switzer  (X.  J.  Ch.)  486. 

A  tenant  in  common  of  a  water  power  hdd 
entitled  to  recover  of  a  co-tenant  his  propor- 
tionate expense  of  repairing  bulkhead  and 
flume,  but  not  for  permanent  improvements. — 
Aliddlehnry  Electric  Co.  v.  Tapper  (Vt)  682. 


TENANTS. 

See  *XftiidIohl  and  TknaBt" 

TENDER. 

Though  a  repayment  of  moners  advanced  bj 
defendant  be  a  condition  of  the  relief  songht, 
yet  where  there  la  a  disagreement  as  to  the 
amonnt  due,  a  tender  need  not  he  made  prior 
to  the  institntion  of  tbe  suit.— MoGeary  v. 
Jenkins  (Pa.)  816. 

Tendin  of  moneys  advanced  by  frandnlent 
pnrdiaseF  at  sheriff's  sale  feaU  not  a  conditloD 
precedent  to  maintenaaee  of  Mil  fw  neonv^* 
anee  oC  land  bf  owner.— McGeair  t.  Jenkhu 
<FiO  SU. 

TERMS. 

Of  leases,  see  'TandltHrd  and  Tenant,"  |  8. 

TESTAMENTARY  CAPACITY. 

See  **Vins,'»  •  1. 

THEFT. 

See  "Larcenr." 


I  TIME. 

For  taking  a^eal  or  antng  out  writ  of 
see  "Appeal  and  Error,"  f  4. 

TITLE. 

Estoppel  to  deny,  see  "Estoppd." 

Removal  of  cloud,  see  "Quieting  TItie.** 

Slander  of  title,  see  "I^ibel  and  Oander."  «  5. 

Tax  titles,  see  "Taxation."  I  & 

To  estate  of  decedent,  see  "ExecntMrs  and  Ad- 

ministratora,"  I  3. 
To  property  of  estate  of  decedent,  see  "Bxm» 

tors  and  Administrators,"  {  3. 


See 


Particular  rtuittm  affecting  ttiXe. 
"Advene  Poaaesslon.** 


Titles  «if  poitfoularaoto  or  iWDOMdttigt. 
Statutes,  see  ''Statutes,*'  |  2. 

TORTS. 

See  "Insnrance."  ' 

Survival  of  cause  of  actlou,  see  "Abatement  and 
Revival,"  1  2. 

*  By  porHcuIor  classes  tufvarHa. 
See  "Municipal  Corporations,"  |  9. 

PartlcuUiT  remedies  ybr  torts. 
See  *^^pas8,"  i  1;  "Trover  and  Conveirion,** 
1  2. 

Particular  torts^ 
See     "False     Impriaonment";  *^edttCtioa": 


TOWNS. 


Oontfacta  wifli,  see  "CoBtracts,"  |  1. 

S  1.    Oovernment  and  ottoen, 

A  warning  for  a  town  meeting  under  Laws 
1880,  as  amended  by  Laws  1886.  to  see  if  the 
town  will  accept  its  provi^ns  as  to  the  collec- 
tion of  taxes,  aeld  not  to  mislead  the  voters  be- 

canse  not  given  under  the  statutea  which,  pre- 
vious to  the  warning,  re-enacted  such  laws.— 
Stowe  V.  Town  of  Stowe  (Vt.)  1024. 

8  2.   Property,  eontraots,  and  liabilities. 

A  warning  for  a  town  meeting  under  Laws 
1880.  as  amended  by  Laws  18S6,  to  see  if  the 
town  will  accept  its  provisions  as  to  the  col- 
lection of  taxes,  held  sufficient  to  authorize  the 
collection  of  all  taxes  authorised       the  atat* 
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Dtet  whicb,  pferloiM  to  the  waraiiv,  re-enacted 
■neb  Iawa.--Stowfe'T.  Town  of  Stowe  (Tt.)  WM. 

TRADE-MARKS  AND  TRADE-NAMES. 

A  number  of  workmen  engaged  together  in 
tfeie  MUne  branch  of  indaatrr  for  motnal  profit 
mar  acqnire  a  trade-mark.— 4chmais  T.  Wwder 
(N.  J.  Err.  ft  App.)  839. 

TRANSITORY  ACTIONS. 

See  "Venne,"  18. 

TRESPASS. 

I  I.  Aations. 

A  general  dental  to  a  complaint  for  trespass 
htid  to  put  in  issue  onir  commission  of  act  com- 
plained of,  and  poBseBsion  bj  plaintiff  at  the 
time.— Waterbniy  Caoek  Co.  r.  Irion  (Conn.) 
827. 

Defendant  in  trespass  q.  c.  f.  cannot  prove, 
under  a  general  denial,  title  in  himself,  as  a  de- 
fense.—Waterbury  Clock  Co.  T.  Irion  (Conn.) 
827. 

Evidence  competent  to  prove  plaintiff's  alleg- 
ed  poBBesrion  in  an  acttw  of  treaMaa  aet  f  ortn. 
— Waterbnrr  Clock  Go.  t.  Men  (Cvan.)  827. 

Evidence  in  an  action  of  trespass  Md  to  Josti- 

2'  a  finding  that  defendant  had  been  in  posses- 
OQ  of  thepremises  since  he  erected  a  bailding 
thereon.— waterbnrr  Clock  Go.  t.  Irion  (Conn.) 
827. 

In  tretpaaa  q.  c.  f.  for  taking  animals  fem 
natnrse,  recovery  Is  limited  to  the  trespaaa.— 
Beach  V.  Morgan  (N.  H.)  349. 

A  defense  by  way  of  justification  must  be 
specially  pleaded.— United  States  Hpe-Une  Oo. 
V.  Delaware,  L.  ft  W.  R.  Co.  (N.  J.  Err.  ft 
App.)  769. 

A  defense  of  title  may  be  made  ander  the 

Koeral  issne.— United  States  Pipe-Line  Co.  v. 
>Uware,  L.  ft  W.  B.  Go.  (N.  J.  Err.  ft  App.) 
768. 

Where  pipe  lines  were  laid  in  an  underground 
private  rlgnt  of  way  for  wagon  travel  only, 
across  the  lands  of  a  railroad  company.  It  is 
bnmatertal,  In  treBpass  against  the  person  lay- 
ing them,  that  they  did  not  injure  the  c>om- 
pany's  ownership  of  the  fee.— United  States 
Pipe-Line  Co.  v.  Delaware.  L.  ft  W.  B.  Go.  (N. 
3.  Err.  ft  App.)  759. 

A  plea  of  Uberum  teuemcutum  to  a  declaration 
in  trespass  cbaiviDg  forcible  ezpalslon  of  ^ia- 
tifl  from  Ita  lands  hOd  bad.--^nrague  Nat  Bank 
V.  Erie  R.  Oo.  (N.  J.  Sup.)  6^ 

An  action  by  a  parent  to  recover  damages 
for  the  at)ductioo  of  his  rhild  may  be  brougbt 
in  trespass.- \^'heeler  v.  Price  (R.  I.)  8W. 

TRIAL. 

See,  also,  "New  Trial." 

TVtal  of  particular  civil  actions  or  proeeeMnijB. 

Criminal  prosecution s,  see  "Homicide,"  |  6, 
Probate  proceedings,  sec  "Wills,"  S  3. 

I  1.    Doeketa,  UstSt  and  ealemdmsv. 

Under  Super.  Ct.  Rale  13,  held,  that  a  ease 
at  issue  prior  to  the  20  days  required  for  pub- 
lication shoold  be  added  to  the  trial  or  argu- 
ment list  with  pen  and  ink. — Wilcox  v.  Wil- 
mington City  Ry.  Co.  (Del.  Super.)  97S. 

S  S.   Oovrso  Mid  coadwei  irf  trial  ia  gmum 
•raL 

Where  the  issue  on  a  petlticm  to  open  a  Judg- 
ment because  of  Ita  payment,  either  in  whole 
or  In  part,  \n  submitted  to  the  jary,  petitioner, 
having  the  burden,  is  entitled  to  the  opening 


aitd  dodng  argunisBt.— Lofland  v.  McDanid 
0el.  Sqper.)  882. 

Defendants  may  have  question  whether  ac- 
tion is  prematurely  brongnt  de<dded  on  a  re 
served  point.— Phoenn  Silk  Hfg.  Co.  of  PBtB" 
son,  N.  J..  V.  Reilly  (Fa.)  fi28. 

Remarka  of  court  In  action  br  son  against 
deceased  fatber'a  estate  for  board  hdd  no 
ground  for  reversaL  —  M cFeaters  r.  Fatdson 

(iPa.)  eoa 

I  8.   Baeovtiom  af  orldaaaa. 

In  an  action  on  a  contract,  an  acceptance  of 
the  offer  of  plaintiff  kdd  properly  introduced  in 
evidence  at  the  beginning^of  plaintiff's  case.— 
Rogers  v.  Fenimore  (Del.  Super.)  SSG. 

Competent  evidence  should  be  received  re- 
gardless of  the  order  of  its  introduction. — Milla 
V.  Bailey  (Md.)  780. 

Incompetency  of  evidence  is  waived  where 
the  objection  is  based  on  another  ground,  and 
the  incompetent'  might  be  obviated  should  at* 
tention  be  called  to  Tt— Sanborn  v.  Wilder  (X. 
H.)  172. 

Where  defendant  allows  unresponsive  evi- 
dence to  remain  without  objection,  he  cannot 
object  thereafter  that  It  was  imrapperly  ad- 
mitted, thourii  it  was  hearsay.— Hannnm  v. 
Pownall  (Pa!)  29. 

Error  cannot  be  predicated  on  the  excloEdon 
of  a  witness*  answer  on  crosa-examinatioo. 
where  no  offer  was  made  to  show  what  bis  tes- 
timony would  tend  to  iwore.— Fuller  t.  Yali- 
quettc  (Vt.)  S79. 

I  4.   ArcutoMts  aad  e«ad««t  of  <*•  ■asel. 

Prejudice  through  improper  ailment  of 
counsel  is  cured  by  the  court's  instmcting  the 
Jury  to  disregard  the  argument,  and  counsel's 
snhseqaently  withdrawing  it.— Billings  v.  Met- 
ropollUn  Ute  Ins.  Co.  (Vt)  51& 

I  5.    TaUac  ease  or  qnectlott  frma  Jary. 

Duty  of  the  jury  defined  as  to  considerinf 
conflicting  teatbnony.  —  Robelen  v.  National 
Bank  of  Wilmington  and  Brandywine  (IM. 
Super.)  80. 

Judgment  of  nonsuit  in  an  action  for  inja- 
rles  received  by  stepping  into  a  hole  in  « 
bridge  hM  error.— Mahnken  v.  Board  of  Chosen 
Freeholders  of  Monmouth  County  (N.  J.  Err.  ft 
App.)  921. 

A  nonsuit  on  the  ground  that  plaintifTs  Injury 
had  been  caused  by  negligence  of  fellow  serr- 
ant  should  not  be  granted  where  reasonaUe 
men  might  honestly  diffw.— Day  t.  Donohne 
(N.  J.  En.  ft  App.)  9M. 

Where  there  are  no  facts  on  which  plaintiffs 
can  recover,  the  court  properly  directed  verdict 
for  defendant.— Regan  v.  Palo  (S.  J.  Sup.) 
364. 

Facts  Md  sufficient  to  go  to  the  Jury  on  the 
question  of  damages  for  wrongful  dlspoases- 
sion.  —  Keystone  Surgical  Soppv  Bffg.  Co.  v. 
Bate  (Pa.)  299. 

Reserved  point  hdd  to  sufficiently  set  fortb 
qnestion  in  issue.— Phceulz  Silk  Mfg.  Co.  of 
Paterson,  N.  J.,  v.  ReiUy  (Fa.)  023. 

Where  the  evidence  Is  cMiflictiug,  a  motioa 
to  direct  a  verdict  is  properly  denied.— BiUings 
V.  MetropoUtan  Life  Ins.  Go.  (Vt)  516. 

S  6.    lastruetlMU  to  iary. 

A  charge  for  plaintiff  heU  erroneous,  as  ig- 
noring evidence  of  defendant. — Baltimore,  0.  ft 
A.  Ry.  Co.  V.  Klrby  (Md.)  777. 

Defendant  cannot  complain  that  his  points 
for  charge  which  were  correctly  denied  were 
not  read  to  the  juir.— Woeckner  v.  Brie  Elec- 
tric Motor  Co.  (Pa.)  28. 

Where  a  party  makes  no  request  for  instroe- 
tlona,  he  cannot  complain  that  the  Instrnc- 
tions  given  were  not  suffldentlj  specific.- Ke- 
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hoe  T.  AUentown  ft  L.  Y.  Tractton  Oo.  (Pa.) 
310. 

A  party  has  the  right  to  reaoeBt  that  In- 
fltractions  be  eiTen  as  to  the  lav  appUcahle 
to  OTidence.  —  Kehoe  t.  AUentown  ft  L.  T. 
Traction  Co.  (Pa.)  810. 

OmiBBion  to  give  particular  instruction  is 
not  error,  when  no  request  ttx  sach  iustmctlon 
was  made.— Mineral  B.  ft  Mln.  Oo.  t.  Anten 
(Fa.)  827. 

Instruction  that  evidence  of  alleged  admis- 
sions hj  plaintiff  la  the  most  dangerous  that 
can  be  admitted,  and  most  subject  to  abuse, 
hdi _^^^er\j  refused.  —  McCarty  t.  Scanlon 

I  7.    Onstodj,  o<uid«et»  amA  dallWMitlmu 

of  Jvrr< 

The  court  B  remarlcs  to  the  Jury  on  sending 
them  back  to  the  joir  room,  after  their  report 
that  they  were  nnahle  to  agree*  JMd  error,  as 
amounting  to  coercion.— liOlier  t.  Miller  (Fa.) 
277. 

An  iDStruction  that  the  jury  may  eliminate 
conscience  in  reaching  a  Terdlct  Md  error.— 
Miller  T.  Miller  (Pa.)  277. 

Instructing  tliat  the  court  -would,  after  a 
rerdict  was  reached,  hear  the  doubts  or  the 
reasons  for  unwilHugness  of  a  part  of  the  jury 
to  yield  to  the  majority,  in  considering  a  mo- 
tion for  a  new  trial,  hid  error.— Miller  r.  MU- 
ler  (Fa.)  277. 

I  8.  Vardiet. 

A  verdict  Md  not  a  nullity  In  form  becanse 
accompanied  by  a  writing  addressed  to  the 
court.--Milter  t.  UUIer  (I^  277. 

I  9.    Trial  by  eonrt. 

There  is  no  error  in  a  refusal  to  change  the 
court's  findings  of  fact  regarding  land  con- 
veyed by  deeds  bo  as  to  conform  to  descriptions 
therein,  where  tlie  deeds  were  referred  to  and 
attached  as  exhibits.— Waterbnir  dock  Co.  t. 
Irion  (Cionn.)  827. 

P.  L.  1874,  p.  166^  forbidding  a  trustee  to 
submit  a  case  to  the  court,  violates  Const,  art. 
a,  fi  27,  permitting  parties  In  all  civil  cases 
to  dispense  with  a  Jury,  and  submit  the  case 
to  the  court — Lummis  v.  Big  Sandy  Land  & 
Manufacturing  Co.  (Pa.)  319, 

I  10.  Waiver  and  eometlon  of  irrecn- 
larttles  mmA  eners. 

An  acddent  insurer,  who  waived  all  defensea 

except  snicide,  cannot  require  the  submission 
to  the  jur;r  of  an  issue  of  gross  or  culpable  neg- 
ligence of  insured.— Travellers'  Ins.  Oo.  of  Hart- 
tmd.  Conn.,  v.  Nicklas  (Md.)  906. 

Admission  of  improper  evidence,  tending  to 
increase  amount  of  verdict,  held  not  cured  by 
power  of  court  to  set  verdict  aside  if  contrary 
to  evidence.— Gregg  v.  Northern  R.  B.  (N.  H.) 
271. 

Error  in  permitting  witness  to  refer  to  photo- 
graph, without  prenminary  proof  of  Identity, 
cured  by  Introduction  of  such  proof  before 

Sihotograph  was  formally  Introduced.- Beards- 
ee  T.  Columbia  Tp.  (Pa.)  617. 

TROVER  AND  CONVERSION. 

I  1.   Acts  eoBStltmtinK  oonToraion,  and 
UablUtr  tlwref w. 

Removal  by  mortgagor  of  mortgaged  lumber 
from  place  designated  in  the  mortgage,  to  save  it 
from  injury  by  water,  held  not  a  convoxion, 
thongh  It  was  subsequently  bnmed.— Smith  t. 
Anderson  (Tt)  441. 

i  S.  Aetlms. 

Obtaining  possession  of  property  by  fraudu- 
lent representations,  and  retnming  it  under  a 
claim  St  ownership,  la  a  ctmversion  diapenaing 


with  a  prerlona  demand.— ForeU  t.  Caranaugb 
(N.  H.)  stm. 

Where  declaration  for  conversion  states  fact* 
amounting  to  Iweach  of  eontmet,  It  ia  demmta- 
Ue.— Mercantile  OiH)pmtiTe  Bank  t.  Treat  (N, 

J.  Sup.)  686. 

A  dedaration  Mid  to  set  forth  an  action  on 
c<mtracti  and  to  be  insnffldent  to  m«iT>t*tii  ui 
action  for  converaiott.— MerantUe  OcMiaeratlTe 
Bank  t.  Treat  (N.  J.  Sap.)  U 

DeeiaratloQ  in  trover  Md  demorrable.— Gas- 
hill  T.  Bariwnr  (N.  J.  Sop.)  70a 

A  mortgagor  who  has  converted  the  mort- 
gaged property  cannot  show  that  It  was  re- 
stored by  similar  pr(q;>erty,  in  mitigation  of 
damages  for  conTerslon^-Bmtth  t.  Aaderaon- 
(Vt)  441. 

In  action  for  conversion  of  lumber  by  mort- 

Kgor,  evidence  aa  to  danger  from  water  caue- 
S  the  removal  kM  admisaible. — Smith  v.  An- 
derson (Vt.)  441, 

Where  defendant  In  trover  concedes  the  titfe 
and  ri^t  to  possession  to  plaintiff,  unless  plabi- 
tUf  made  a  gift  of  it  to  him  before  he  was  sued, 
as  defendant  alleges,  the  harden  ia  on  defoDdani 
to  Mtabllsh  the  glft^ale  r.  Oak  (Vt)  068; 

TRUSTEE  PROCESS. 

See  '^Sarnlshment** 

TRUSTS. 

Conveyances  In  trust  for  creditors,  see  "AsdgB' 
ment  for  Benefit  of  Credltmrs." 

i  1.    Creatioa,  eziatenoe,  and  Talldity. 

Trust  for  nse  of  married  woman  construed, 
and  h«l4,  that  the  trustee  was  empowered  to- 
hold  the  corpus  of  the  fond  ^dnring^the  exist- 
ing coverture  of  the  beneficiary.-— Bosenbanm 
V.  Oarrett  (N.  J.  Ch.)  252. 

Testamentary  trust  in  personalty  is  to  be 
construed  according  to  the  laws  of  testator's 
domldle^Boaenbanm  t.  Garrett  (N.  J.  OtLy 
252.  . 

A  wife  has  oo  resulting  trust  In  lands  which 
her  husband  buys  with  her  money.  It  he  be  re- 

Eirded  as  her  debtor  therefor. — Kegerrels  Vr 
ats  (Pa.)  26. 

Evidence  held  insufficient  to  establish  a  re- 
sulting trust.- Kegerrels  v.  Lutz  (Pa.)  26. 

Evidence  examined,  and  hM  not  to  show 
properb^  held  in  tmst.— Beckett  t.  AlUaon  (Pa.> 

623. 

Wife  held  entitied  to  interest  In  land  hi  pro- 
portion to  the  amount  of  her  separate  property 
used  by  her  husband  in  its  purcnase.- fiennger 
V.  Lutz  (Pa.)  643. 

Evidence  held  to  show  tiiat  coov^ance  to  hot' 
band  by  wife's  father  was  In  tmat  for  the  wife.- 
— Beringer  v.  Lnts  (Pa.)  643. 

Wife  held  to  have  Iwneficial  interest  In  tmst 

Eroperty  after  death  of  husband  as  against 
eirs.— In  re  Nixon  (Pa.)  850;  Appeal  of  Mould, 
Id. 

Evidence  held  to  show  purchasers  at  mortgage 
Bale  trustees  to  sell  wlthlo  a  reasonable  time, 
and,  after  paying  proper  expenses,  pay  a  cer- 
tain sum  to  plaintiff  as  his  share  of  the  pnK 
ceeds  of  the  sale. — B.  ft  W.  Jenklnaon  Oo.  t. 
Porxel  (Pa.)  744. 

Where  a  policy  of  life  insurance  is  issued  to 
one  as  trustee  for  another,  he  holds  the  pro- 
ceeds by  a  simple  or  dry  trust.- Atkins  t,  At- 
kins (Vt.)  503. 

S  S.   MaaacomeBt  and  disposal  of  trust 
property. 

Under  provisions  of  a  truat  instrument,  McL 
that  the  principal  of  tmst  securities  coliectca 
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could  not  be  an;di«d  to  the  |«raieiit  of  ex- 
peDBes.— Smith  t.  New  HarapsUre  Tnwt  Co. 

fN.  H.)  174 

Ooe  to  whom  propert7  wu  to  be  coDTeyed 
on  the  payment  to  the  owner  of  hia  adrancea 
and  claims  thereon  held  to  have  no  ri^ts  aa 
a  ceetal  qae  truat,  where  anch  ^ymenta  were 
never  made.— Bruner  t.  Flnley  (Pa.)  884. 

I  a.   EzMutiom  9i  tnnt  by  trwtM  «v  %y 

eoart. 

In  absence  of  ctrntnur  iwtiee,  a  tnutee  holding 
corporate  atock  mar  oMde  dlrideod  between 
capital  and  inoMDe  on  iweminution  of  onifonn 
eaminn.— Lang  t.  I«ng*a  Ex*r  (N.  J.  Err.  & 

I  4.   Aeoautiac  and  MmpoaMtira  mt 

trmstM. 

Where  trust  iecurities  snbject  to  a  pledge  be- 
longed to  settlor,  h€l4.  that  a  ppomiae  to  pay 
settlor  for  aerrices  in  connection  with  the  trust 
would  not  be  Implied.— Smith  r.  New  Hamp- 
shire Trust  Co.  (N.  H.)  174. 

Under  proTiaions  of  a  trust  Instrument,  hdd, 
that  use  of  other  agencies  than  settlor  to  make 
collections  and  manage  trust  property  would 
not  operate  to  change  fund  liable  for  such  ex- 
penses.—Smith  T.  New  Hampshire  Trnst  Oo. 
m.  H.)  174. 

A  co-tenant  of  a  trust  eetate,  who  bought  part 
of  the  estate  for  his  sole  benefit,  Md  not  liable 
as  a  trustee  ez  malefido.— Hanna  t.  Clark  (Pa.) 
©81. 

I  6.    EstAblialkKttBt  mmd  oaf  oraememt  vt 
trust. 

A  trustee  of  shares  of  stock,  who  refused  to 
delirer  them  to  the  cestui  que  trust  on  demand 
being  made  therefor,  and  promised  to  pay  blm 
the  price,  Add  personslly  liable  for  audi  price. 
— Waggaman  v.  Nutt  (MA.)  154. 

A  suit  in  equity  will  lie  for  the  recovery  of 
trust  funds  knowingly  and  wrongfully  diverted 
by  a  bank,  and  applied  to  the  payment  of  the 
tntstee's  Indlvidnal  debt,— T>nckett  t.  NationAl 
Bank  of  Baltimore  (Md.)  181,  lOtffi. 

Under  the  facts,  htid,  that  a  bank  wai  not 
A  bona  fide  purchaser  of  bonds  belonging  to  a 
trast  estate,  received  as  collateral  to  a  tms- 
tee's  indlvidnal  debt.— Dnckett  v.  National  Buik 
«f  Baltimore  (Md.)  161,  1082. 

A  truat  attaches  to  bonds  Issued  by  a  coun- 
ty In  exchange  for  its  certificates  in  the  hsndfe 
of  a  trustee.— Duckett  v.  National  Bank  of  Bal- 
timore (Md.)  161,  1062. 

Under  the  facts,  Md,  that  a  bank,  by  accept- 
ing a  check  reciting  that  It  was  in  payment  of 
an  indebtedneaa  to  a  tmst  estate,  received  the 
check  as  a  tmat  fand.— Dockett  t.  National 
Bank  of  Baltimore  (Md.)  161,  1062. 

An  action  held  properly  brought  in  New  Jersey 
by  cestuis  que  tnistent  agniust  trustees  re- 
siding In  New  York,  to  enforce  a  New  York  de- 
cree relating  to  the  traat  fund  in  New  Jers^, 
—Allen  V.  Arkenburgh  (N.  J.  Cb.)  677. 

A  bill  by  cestnia  gne  tmatent  in  New  Jersey 
to  enforce  a  New  York  decree  in  their  favor, 
and  to  hold  the  trust  estate  within  the  juris- 
diction of  the  New  Jersey  courts,  held  not  a 
suit  against  defendants  as  executors  of  a  for- 
eign testator,  but  against  them  aa  Individnals. 
—Allen  T.  Arkenburgh  (N.  J.  Ch.)  677. 

The  acts  of  executors  in  pnrchasing  prop' 
erty  held  by  their  testator  as  a  trustee,  under 
a  foreclosure  by  a  third  person,  htid  a  distinct 
repndiation  of  the  trust,  so  as  to  make  the 
rule  aa  to  laches  apply,— Bruner  v.  Pinley  (Pa.) 
334. 

Fifteen  years*  delay  in  en^rcing  a  trust 
hdd,  under  the  circumstances,  to  constitute 
lachea.— Bruner  t.  Fiuley  (FaO  33^ 


Tht  drtenae  of  tadies  to  the  oiterceBCBC  of 
a  tmst  Md  arallaDle,  where  no  eqmsn  tnst 
ever  arose  In  favor  of  ptatntUL-^rnner  t. 

Flnley  (Pa.)  884. 

A  grantee  Md  to  have  the  ri^t  to  pindiaiw 
propwty  of  which  be  was  a  trustee  at  a  for^ 
closure  sale  by  a  third  person,  so  a>  to  de- 
vest the  cestui  que  tmat  of  all  her  richts.— 
Bmner  v.  Finley  (Pa.)  334. 

An  express  trust,  according  to  its  teraw,  Md 
to  have  been  terminated  by  the  ceatai  que 
trust's  refnaal  to  protect  her  faiterest  by  pre- 
venting the  foredosore  of  the  tmst  prabertr. 
—Bruner  v.  Finley  (Pa.)  334. 

Equity  has  Jnrisdictlon  of  suit  for  restora- 
tion of  package  of  money  impressed  with  s 
trust,  title  of  which  remained  In  pUntUt  be- 
cause obtained  by  misrepresentattoaa  ma  to  aol- 
vency.— Com  Exch.  Nat.  Bank  t.  SoHaton' 
Loan  ft  Tmat  Co,  (Pa.)  S36. 

V.  8.  S  2210,  requiring  the  creation  and  dec- 
laration of  tmsts  In  lands  to  be  in  writing. 
held  no  defense,  because  inapplicable,  to  a  trill 
to  compel  an  agent  to  take  a  iKinTeyaoce  io 
tmst  for  bis  principal— Salllvan  v.  Haskiii 
(Vt)  437. 

A  bondholder  assuming  to  pnn^ase  mortgag- 
ed property  for  all  bondholders  Md  to  be  udr 
agent,  where  the  sale  was  ao  made,  mad  a  bill 
was  filed  to  compel  taking  of  a  OHiveTance  for 
the  benefit  of  alL— SnUiTan  t.  HaaUn  (Vtl 
437. 

A  bondholder  who  pardiaaed  m<Htnnd 
property,  assuming  to  represent  all  bon&cud- 
ers,  may  be  compelled  to  accept  a  conveyance- 
in  trust  for  the  benefit  vi  all,  on  the  theorr 
that  he  was  their  agent. — Sullivan  T.  Has- 
kin  (Tt.)  487. 

UNDERTAKINGS. 

See  "Bonds." 

UNDUE  INFLUENCE. 

Procuring  maUng  of  will,  see  "Wills,"  1 2. 

USURY. 

I  1.    ITsariaaa   f»«atrMta   mmd.  toKMsae- 
tlons. 

Validity  of  mortgage  executed  in  New  York 
Md  governed  Ity  ito  Uwo.— Franklin  Trust  Co. 
V.  Rutherf<wd,  B.  S,  ft  a  Electric  Co.  (N*  J- 
Ch.)  488. 

Where  a  broker,  acting  as  agent  ia  loaning 

money,  charges,  by  the  terms  of  the  mon- 
gage,  more  than  a  half  of  1  per  cent.'  for  ob- 
taining the  loan.  In  violation  of  Gen.  St.  p. 
ZlOA,  I  the  loan  is  usurioos.— Horiison  v. 
Newark  Mortgage  Loan  Co.  (N.  J.  OiO  482. 

Where  a  mortgage,  to  secure  a  loan  made  by 
a  broker  as  agent  of  the  lender,  by  the  tenus 
secured  uaorioua  compensation  to  the  broker. 
Md,  that  the  usurious  payments  should  be  sp- 
plied  on  the  mortgage  debt — Hughson  t.  New- 
ark Mortgage  Loan  Co.  (N.  J,  Ch.)  482. 

VACATION. 

Vaoatinu  partiotdar  prooeedf«u7«. 
Of  Judgment,  aee  "Judgment,"  |  3. 

VENDOR  AND  PURCHASER. 

See,  also,  "Sales.*' 

Purchasers  of  property  fraudulently  conveyed. 

see  "Frandulent  Conveyances."  |  2, 
Bequirements  of  statute  of  frauds,  see  "Frauds. 

Statute  of,"  S  3. 
Specific  performance  of  contract  we  "^cdfic 

Terformancew** 
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I  1.   RMmlBltM  amd  Talidlty  of  MatvMt. 

The  pfwsibiMty  of  the  existence  of  peraons  en- 
titled to  assert  a  claim  by  virtue  of  a  inspen- 
■ion  of  2  Gen.  St.  pp.  1072,  1977.  H  2,  16^  17 
(ijtatiite  of  UmitatioDt),  after  40  years'  ad- 
verse possession  nnder  decree  of  parutlon.  hdd 
too  remote  to  make  the  title  nnmarketaUe.— 
Day  V.  Kingsland  (N.  J.  Ch.)  99. 

The  bnrden  is  on  pttrchaaer  to  prove  that  nec- 
essary parties  were  omitted  from  partition  suit 
nnder  decree  in  which  vendor  claims  title, 
where  all  parties  apparently  interested  were 
made  parties.— Day  v.  Klngsland  (N.  J.  Ch.)  00. 

A  decree  of  partition  to  "snrrlvina:  heirs,"  on 
a  bill  alleging  that  other  heirs  who  were  not 
parties  had  died  before  the  estate  vested,  hdd 
to  constitute  a  i>erfect  record  title.— Day  v. 
Kingsland  (N.  J.  Ch.)  99. 

I  8.   Modlfloatlom  cv  reaolasion  of  eon- 
tract. 

Where  vendor's  contract  bound  him  to  deliver 
a  conveyance  within  a  reasonable  time,  the  price 
having  been  paid,  resdssioD  of  contract  and  de- 
mand for  r^iayment  of  price  by  vendee  after 
delay  of  foar  years  held  jnstlfled.— Zimmerman 
V.  Branyan  (N.  J.  Sap.)  680. 

{  3.  Perf  oniuuioe  of  oontraet. 

The  vendor's  equitable  right  to  the  value  of 
the  use  of  the  unpaid  price  under  a  land  con- 
tract to  the  time  of  a  sale,  under  judgment 
against  the  vendor,  does  not  pass  with  the  land 
under  the  sale.— Simonda  v.  maez  Plus.  Bj.  Oa 
(N.  J.  Ch.)  682. 

Where  a  purchaser  talces  possession  under  a 
land  contract  not  providing  for  possession,  eq* 
nity  will  charge  him  with  interest  on '  the  an- 
mM  price.— Sinuttds  v.  Essex  Pass.  By.  Go.  (N. 
ST  Ch.)  682. 

S  4.   Blfthta  aad  UablUtlea  of  partSM. 

PosBesBion  of  one  having  the  legal  title,  and 
who  has  bought  the  equitable  title  by  parol,  hdd 
notice  to  one  taking  a  deed  from  the  former 
equitable  owner.— Du  Val  v.  Wilmer  (Md.)  122. 

Where  a  will  and  codicil  were  duly  admitted 
to  probate  and  recorded  in  the  conn^  In  which 
lands  therein  devised,  charged  with  the  pay- 
ment of  legacies,  were  situated,  there  Is  a  con- 
Btmetlve  notice  of  the  charges.— Bnchanan  v. 
Lloyd  (Md.)  1075. 

A  purchaser  of  a  part  of  mortgaged  land 
with  knowledge  of  an  a^ement  Iwtween  the 
mortgagee  and  owner  that  such  part  is  to  be 
charged  with  a  certain  part  of  the  mortgage 
held  to  take  subject  to  such  agreement.— Jack- 
son V.  Condict  <N.  J.  Ch.)  374. 

VENUE. 

S  1.    ITataro  or  anbiaot  of  actios. 

Jnrisdictidn  to  try  a  question  as  to  the  exist- 
ence of  a  tmst.  and.  if  esLablished,  to  award 
partition.  Is  in  the  court  of  common  pleas  of  the 
county  where  the  land  is  situated.— Hanna  t. 
Cliirk  (Pa.)  981. 

S  2.    Domicile  or  residence  of  parties. 

Action  in  assumpsit  against  nonresident  hdd 
properly  brought  in  the  county  of  plaintiff's 
residence,  though  real  estate  in  another  county 
was  also  attached  to  preserve  mechanic's  Hen. 
—Thayer  v.  Fadelford  (N.  H.)  447. 

Where  there  are  several  defendants,  all  of 
whom  exc^t  one  reside  In  the  state,  service  of 
process  on  nonresident  temporarily  in  the  state 
held  not  to  lay  the  venue  in  the  connty  where 
the  nonresident  was  served.— Ft.  Ovange  Paper 
Co.  V.  Ritidon  (N.  J.  Sup.)  706. 

I  3.    Change  of  vennc  or  place  of  trial. 

2  Gen,  St  p.  2S71,  regnlating  the  practice  aa 
to  venue  and  place  of  trial  in  all  transitory  ac- 
tions, must  l>e  strictly  followed.— Schmenl  v. 


South  JersCT  Land  A  Transportation  Go.  (S, 

J.  Sup.)  88S. 

Where  a  nonresident  plaintiff  in  a  tranritory 
action  sues  a  domestic  corporation,  and  serv 
ice  is  had  in  the  county  where  its  principal  of- 
fice was  located,  the  venue  shonld  be  uid  In 
inch  county.— Schmehl  v.  South  Jersey  JmA 
&  Transportation  Co.  (N.  J.  Sup.)  386. 

VESTED  REMAINDERS. 

Creation,  see  "WHIs,"  |  4. 

VESTED  RIGHTS. 

See  **Cai8titntfaHial  Law,"  |  4. 

VOLUNTARY  CONVEYANCES. 

See  "Frandnlent  Conveyances,** 

WAGERS. 

See  "Oaming,"  1 1. 

WAIVER. 

Of  defects  In  cnfdas  proceedings,  see  "Arrest,*' 

Of  homestead  right,  see  "Homestead." 
Of  proof  oi  loss,  see  "Insurance."  1 12. 

WARDS. 

See  "Ooardlan  and  Ward.*' 

WARRANTY. 

By  insnred,  see  "Insurance,"  {  8. 

WATERS  AND  WATER  COURSES. 

I  1.    Natvral  water  eonrses. 

Deeds  of  water  privilege  in  lots  "commeQcIng 
at  high-water  marV'  refer  to  high-water  marl 
at  the  time  of  their  execution.— Jacob  Tome  In- 
stitute of  Port  Di^it  V.  Davis  (Hd.)  166. 

Instruction  htid  proper  as  to  the  effect  of  a 
deed  conveying  all  grantor's  rights  in  a  water 
privilege,  which  it  waa  claimed  had  been  pre- 
viously granted.— Jacob  T<Hne  Institute  of  Fort 
Deposit  V.  Davis  (Md.)  166. 

The  owner  of  a  perpetual  leasehold  Is  a  "pro- 
prietor," under  Acts  1824,  c.  33,  |  14,  grant- 
ing to  "proprietors"  of  lots  the  right  to  extend 
them  into  the  river  by  filling,  and  title  to  the 
land  so  made  Is  in  the  lessee.— Jacob  Tome  In- 
stitute of  Port  Deposit  v.  Davis  (Md.)  166. 

Act  1824,  c.  33,  giving  to  lot  owners  the 
right  to  extend  lots  into  the  river,  reinstated 
them  to  riparian  rights  lost  by  the  location  of 
a  street  in  front  of  their  lots.— Jacob  Tome  In* 
stitute  of  Port  Deposit  v.  Davis  (Md.)  166. 

An  owner  who  constructs  a  storage  reser- 
voir, and  uses  it  for  more  than  20  years  for  the 
benefit  of  his  mill,  and  thereby  confers  an  in- 
cidental benefit  on  lower  owners,  does  not  in- 
vest them  with  a  ri^t  to  the  continued  benefit 
of  storage.— Sparks  Bifg.  Co.  v.  Town  of  New- 
ton (N.  J.  Ch.)  385;  Ingersoll  v.  Same,  Id. 

A  municipality  that  buys  land  on  a  stream 
several  miles  from  its  corporate  Umits  does 
not  thereby  tiecome  a  riparian  owner,  entitled- 
as  such  to  use  the  water  to  supply  Its  inhabit- 
ants.—^rks  Mfg.  Co.  T.  Tbwn  of  Newton  (N. 
J.  Ch.)  S8S;  Ingersoll  v.  Same,  Id. 

The  principles  on  which  compensation  should 
he  made  for  a  diversion  of  water  of  a  stream 
ascertained  and  applied.— Spa  rkH  Mfg.  Co.  v. 
Town  of  Newton  (N.  J.  Ob.)  385;  Ingersoll  v. 
Same,  Id. 


Digitized  by 


Google 


1162 


41  ATLANTIC  BEPOHTER. 


The  leg^slatare  cftnnot  sothorice  the  direr- 
flion  of  water  from  a  stream,  in  Tiolation  of 
the  rights  of  lower  owners. — Sparks  Mfg.  Co. 
T.  Town  of  Newt<Mi  (N.  J.  Ch.)  385;  Ingenoll 
T.SuttCk  Id. 

Where  a  riparian  proprietor  seeks  to  re- 
fltraio  a  dlTersion  by  a  corporation  haviDg 
power  to  condemn,  and  the  corporation  offers 
compensation  and  the  owner  consents,  the 
court  maj  tscertmln  tlie  amount  of  compensa- 
tion.—Soarks  Mfg.  Go.  T.  Town  of  Newton  (N. 
J.  Oh.)  385;  Ingersoll  t.  Same,  Id. 

Where  a  riparian  owner  conveyed  to  a  ma- 
nicipftlity,  taking  from  it  a  covenant  to  deliv- 
er to  him  the  quantity  of  water  he  had  been  ac- 
customed  to  draw,  htld.  that  lower  owners  were 
in  DO  wise  sabrogated  to  the  contract  rights 
of  the  grantor,  as  against  the  city.— ^larks 
Mfg.  Co.  V.  Town  of  Newton  (N.  J.  Ch.)  886; 
Ingersoll  v.  Same.  Id. 

A  bill  aliening  that  defendants  are  filling  up 
channel  of  stream,  and  diverting  water,  held 
to  sDpport  proof  of  the  flooding  of  a  street,  and 
the  obstruction  of  culverts  and  street  drains, 
from  such  causes.— Frieke  v.  Qninn  (Pa.)  737. 

It  is  no  defense  to  a  bill  to  enjoin  the  polln- 
tlon  of  an  ice  pond  that  it  is  being,  or  has  oeen, 

Klluted  by  others  besides  respondent.— Brad- 
.r  T.  Warner  (R.  I.)  564. 

I  2.   Smrfaea  waters. 

Storm  or  flood  water,  as  soon  as  it  reaches  a 
natural  stream,  loses  the  character  of  snrface 
water,  and  becomes  a  part  of  the  stream,  sub- 
ject to  the  right  of  use  by  all  riparian  propii- 
etors.— SparkEi  Mfg.  Co.  Town  of  Newton 
(N.  J.  Ch.)  885:  iDgersoIl  v.  Same.  Id. 

i  8.   Appvopriatlini  and  prosoriptloM. 

A  water  company  appropriating  water  from  a 
stream,  as  ngainst  another  company  seeking  to 
appropriate  water  from  the  stream,  keld  to 
have  the  rights  of  a  lower  riparian  owner.— 
PhillipBhurg  Water  Co.  r.  Citlxens'  Water  Co. 
(Pa.)  979. 

f  4.   OonveyaBoos  amd  oontvaeta* 

Nonnser  of  an  aqueduct  easement  for  more 
than  20  years  Md  not  an  extinguishment  there 
being  no  evidence  of  adverse  user. — Howard 
T.  Britton  (N.  H.)  269. 

A  conveyance  by  one  who  had  acquired  a 
spring  in  adjoining  lands  and  an  aqueduct 
easement  across  such  lands  hdd  not  to  vest 

Sntee  with  the  spring;  the  estate  therein  be- 
a  fee.— Howard  t.  Britton  (N.  H.)  2G9. 

A  deed  hdd  to  vest  the  grantee  with  the  fee 
to  a  spring  conveyed  by  It  and  an  acuieduct 
easement  In  the  soil  throush  which  tt  nowed. 
—Howard  v.  Britton  (N.  H.)  269. 

The  right  of  a  grantee  of  a  lake  to  shut  off 
the  flow  of  water  from  a  lower  riparian  owner 
on  an  outlet  of  tiie  lake,  to  repair  a  dam  and 
roadway  for  the  use  of  the  grantor,  does  not 
include  the  right  to  make  material  changes  in 
the  dam.— Mott  v.  Consumers*  Water  Go.  of 
Montrose  (Pa.)  611. 

Contract  to  sell  a  farm  with  "water  rights  and 
appurtenances  therewith  connected."  and  pro- 
viding that  vendees  may  enter  on  land  to  make 
alterations  of  dams  to  enable  them  to  use  wster 
riKbts  Bf^eed  to  be  granted,  is  agreement  to 
convey  nght  to  use  the  water  to  furnish  pow- 
er.—Dyer  V.  Cranston  Print  Works  (R.  I.)  1014. 

'f  6*    Artlfleial    ponds,    resorrolrs,  amd 
ehaanels,  dams,  aad  flowaapa. 

A  riparian  owner  on  an  outlet  of  a  Take  Md 
to  have  no  right  to  recover  against  the  grantee 
of  the  lake  for  stopping  the  flow  of  water  for 
a  rensounble  time  to  repair  a  dam  and  roadway 
which  had  Iwcn  used  by  the  grantor  for  many 
years.— Mott  v.  Consnmera*  Water  Go.  of  Mon- 
troae  (Pa.)  611. 


That  a  dam  was  relocated,  so  as  to  infrinirr' 
the  rights  of  certain  persons.  hrU  nnt  available 
to  others  uninjured,  in  disputing  the  right  u> 
the  easement  of  flow^  lands  ^  water  from 
the  dam.— Bradley  t.  wamer  (R.  I.)  B64. 

An  easement  of  flowing  lands  by  water  from 
a  dam  la  not  extingruished  by  a  change  in  tlie 
dam's  location,  where  the  area  flowed  is  not 
increased.— Bradley  v.  Wamer  (R.  I.) 

A  grant  held  to  create  an  easement  in  fee  to 
flow  landa.— Bradley  v.  Wamer  (R.  I.^  GG4. 

Where  ownem  of  several  parts  of  a  water 
power  by  agreement  erected  a  conunon  flome. 
none  of  them  therehj;  waived  his  right  to  parti- 
tion of  the  flume  during  the  ordinatr  life  of  the 
stmctore.— Hooker  v.  McLeod  (Vt.)  234. 

Rights  of  owners  of  separate  parts  of  a  wmttr 
power  in  a  common  bulknead  and  ftnnie  Md  of 
snfflcirat  permanency  to  entitle  the  parties  to 
an  adjustment  la  eqnltr.— Ho^er  t.  McLeod 

(Vt.)254. 

Where,  by  erecting  a  common  flume,  owoen 
of  different  parts  of  a  water  power  diminished 
the  supply,  no  one  of  them  could  resist  a  diri- 
siOD  of  the  flume  because  it  did  not  sive  him  hii 
proportion  of  the  power,  where  hia  prcHwrtion  of 
the  water  entering  the  flnme  was  not  theidv 
dlminidied.-Hooker  r.  McLeod  (Vt.)  234. 


WAYS. 


See  "Deeds,"  f  2. 


WEAPONS. 

Under  Laws  1681,  c.  548,  {  3,  making  it  mt 
lawful  in  Jest  or  othera'ise  to  point  a  pistol 
etc.,  the  state  must  prove  an  averment  that 
defendant  "intentionally,  in  Jest,"  pointed  the 
pistol.— State  T.  Oiamben  (Dd.  Gau  Beaa.)  19T. 

WIFE. 

See  "Husband  and  Wife." 

WILLS. 

See,   also,   "Executors  and  Adminlstraton"; 
♦Trtists.*' 

Assignment  of  insurance  p(d!<7  hf  wlU,  see 

Burance,"  |  6. 
Charitable  beqaests,  see  "Charities.'* 
Equitable  conversion,  see  "Conversion." 
Restrictions  on  perpetuities,  see  "Petpetidtiea" 

I  1.    Testamemtarjr  oapaeity. 

Testatrix  held  to  possess  testamentary  ca- 
pacity where  she  knew  the  effect  of  a  will 
the  property  she  bad  to  dlqiose  of  and  when 
her  weakness  was  the  result  of  ignorance  and 
vanity,  and  not  of  mental  disease.— Parnnm  v. 
Boyd  (N.  J.  Prerog.)  422. 

S  2.    Requisites  and  vaUdity. 

A  will  and  codicil,  which  made  one  who  had 
acted  as  testatrix's  adviaer,  and  her  eouns^ 
who  drew  it,  executors  and  legatees.  htU  not 

Srocured  hy  their  undae  influence. — ^Panram  v. 
oyd  (N.  J.  Prerog.)  422. 

A  son,  in  order  to  be  a  trusted  agent  of  tes- 
tator within  the  rule  that  such  a  relation 
raises  a  presumption  that  a  will  largely  in  the 
agent's  favor  was  procured  by  his  Qodue  in- 
fluence, need  not  be  acting  In  an  express  fido- 
dary  relationship.— Miller  v.  Miller  (Pa.)  277. 

A  signed  writing  reciting  that  "it  is  my  wish" 
hdd  to  conatitute  a  will.— In  re  Qaaton'a  Estate 
(Pa.)  S29;  Appeal  of  Weller,  Id. 

A  will  la  sufficiently  defiaite  to  be  capable  of 
enforcement  if  the  subject-matter  and  the 
beneficiaries  thereunder  can  be  identified  by 

Ssrol  evidence.— In  re  Oaston'i  Estate  (PiJ 
20;  Appeal  of  Weller,  Id. 
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Brldence  fteM  not  to  ihoir  imdiw  tnflDtow.— i 
In  re  Widdowson's  WUl  (Pa.)  977. 

I  3.    Probate,  MteUlshaioat,  and  anavl- 
ment. 

Under  Code,  art.  93,  U  327,  829,  action  of 
orphans'  court  ia  determlniDK  whether  next  re- 
lationa  had  notice  of  proceediQgs  cannot  be  re- 
viewed by  petition  to  frame  Iseaes  for  trial 
in  law  court.— Stanley  t.  Safe-Depoolt  &  Tmet 
Co.  of  Baltimore  (Md.)  TOO. 

Issae  petitioned  to  be  framed  for  trial  Id 
law  court  heUi  immaterial. — Stanley  T.  Safe- 
Deposit  &  Trust  Co.  of  Baltimore  (Md.)  790. 

Petition  and  caveat  to  frame  issues  (or  trial 
in  law  conrt  held  filed  too  late.— Stanley  t. 
Safe-Deposit  &  Trust  Co.  of  Baltimore  (Md.) . 
790. 

Application  to  set  aside  probate  of  a  will ' 
as  obtained  by  fraud  Md  properly  refused  on  | 
the  ground  of  lact^.— McCambriue  T.  Walra- ' 
Ten  (Md.)  928.  , 

Revocation  of  an  order  probating  a  will  can 
be  granted  only  on  a  direct  applicatioa  there- 
fwr.— UcCambrldge  t.  Walraven  (Md.)  928. 

Pending  trial  at  common  plens  of  an  issue  in- 
volving; a  caveator's  right  to  contest  a  will,  the 
orphans'  court  cannot  prraot  new  issues  involv- 
ing the  validity  of  the  will.— Meyer  v.  Hendei^ 
sou  (Md.)  1073. 

The  execution  and  contents  of  a  lost  will 
may  be  established,  bnt  the  proof  mnat  be 
dear  and  convincing.-^^ddlngtoii  T.  Jenner  (N. 

J.  Ch.)  874. 

Proof  held  sufficient  to  authorize  the  probate 
of  a  copy  of  a  lost  wil\. — Coddington  v.  Jenner 
ON.  J.  Oi.)  874. 

In  a  will  contest,  a  letter  to  testator  from  a 
stranger  to  the  issue,  who  was  not  called  aa  a 
witness,  in  reply  to  an  Inquiry  by  testator  as 
to  the  nabits  of  a  son-in-law,  is  not  admissi- 
ble.—Miller  v.  MUIer  <Pa.)  277. 

In  a  will  contest,  a  letter  written  by  testa- 
tOT**  wife,  since  deceased,  to  one  of  defend- 
anta,  possibly  prejndicing  plaintlfla,  is  inadmis- 
sible, since  a  mere  decuratlon  by  a  deceased 
tblrd  person.— Miller  r.  Miller  (Pa.)  2n. 

A  person  not  named  In  will  cannot  contest  the 
will  on  ground  that  It  has  been  tampered  with 
OB  to  amounts  of  some  legacies.— In  re  Wlddow- 
Bon's  Will  (Pa.)  977. 

Where  an  appeal  from  a  decree  probatioK  a 
will  is  dismissed  because  of  failure  to  name 
the  probate  conrt  as  obligee  in  the  appeal  bond, 
a  truil  may  be  granted  by  anpellate  conrt  under 
Gen.  Lawii,  e.  &1,  H  2,  8.-BaU  t.  BaU  (B.  L) 
894. 

{  4kt  Gonstraotion. 

A  bequest  to  one's  sole  use,  should  she  be 
living  at  a  certain  time,  with  remainder  over 
on  certain  contingencies,  KM  to  give  the  legatee 
an  absolute  property  in  the  legacy,  where  she 
was  alive  on  the  specified  date.-»Browning  v. 
Sonthwortb  (Conn.)  768. 

A  devise  of  testatot's  property  chaived  with 
the  troBt  of  famishing  nis  widow  a  home  for 
life  and  a  comfortable  support  Md  to  require 
the  entire  estate,  consisting  of  a  S250  equity 
in  a  farm,  to  be  devoted  to  her  suHrart,  without 
restriction  as  to  the  place  where  she  riiould 
dwell.— Barnes  t.  Kelly  (Conn.)  772. 

Will  conBtnied,  and  hdd.  that  dcTiaee  took  in 
fee  simple.— WaUh  v.  McCutcbeon  (Oonn.)  SIS. 

A  testator  heid  to  mean  lineal  descendants 
where  he  used  the  term  "legal  represMitatlTes." 

— Staples  V.  Lewis  (Conn.)  815. 

Under  a  bequest  of  a  fond  to  certain  persons, 
some  talcing  specific  portions  and  one  taking 
the  residue,  the  shares  of  all  did  not  abate  In 
proportion  in  case  of  a  deficiency,  bnt  the  la^ 


ter  took  only  the  sum  left  *fter_paylng  the 

shares  of  tbe  fomer.— fi^kcs  y.  van  Bibber 

(Md.)  117. 

Legacies  Md  vested,  and  defeasible  on  the 
happening  of  a  condition,  and  payable  when 
they  ceased  to  be  defeasiUe.— Vnider  Horst  t. 
Vender  Horst  (Md.)  124. 

Wilt  construed,  and  held,  that  devise  did  not 
lapse.— Howard  v.  Trustees  (Md.)  156;  Mercer 
V.  Same,  Id. ;  Johns  Hopkins  Hospital  v. 
Same,  Id. 

Will  construed,  and  time  of  resting  of  es- 
tate determined.— Howard  v.Tnistees  (Md.>lB6: 
Mercer  v.  Same,  Id.;  Johns  Hopkins  Hospital 
V.  Same,  Id. 

A  life  estate  does  not  become  an  absolute 
estate  under  the  rule  in  Shelley's  Clise  where 
devise  to  life  tenant  is  only  an  equitable  es- 
tate, and  that  to  remainder-men  In  fee. — How- 
ard T.  Trustees  (Mdj  1&6;  Mercer  v.  SaxM, 
Id.;  Johns  Hopkins  Hospital  v.  Same,  Id. 

A  residuary  legatee  Md  to  hold  her  interest 
for  the  benefit  of  remainder-men,  subject  to  her 
Hfe  estate,  and  to  ber  power  to  dispose  of  tt. 
-Mills  V.  BaUey  (Md.)  780. 

Where  a  vrill  devised  a  farm  in  trnat  for  a 
daughter  for  life,  with  remainder  to  her  chil- 
dren, Md.  that  a  codicil  revoking  the  devise, 
and  bequeathing  a  sum  In  lieu  thereof,  without 
mentioning  the  remainder,  did  not  affert  tbe  re- 
mainder.— Buchanan  v.  Uoyd  (Md.)  1076. 

Where  a  testator  devised  his  estate  In  trust 
for  the  benefit  of  his  granddaaghters  living  at 
the  time  of  his  death,  granddaughters  bom  aft- 
er his  death  are  not  entitled  to'  a  share  therein. 
-Hooper  t.  Smith  (Md.)  1086. 

Devisees  under  a  will  h€ld  to  be  entitled  to  tlie 
income  of  thtUr  shares  fOr  only  their  mainte- 
nance and  education.— Hooper  t.  Smitti  (Md.) 

1095. 

A  will  construed,  and  devisees  Md  not  to  take 
the  absolute  estate.— Hooper  v.  Smith  (Md.) 
1096. 

A  will  conatrued,  and  devisees'  shares  Md 
to  devolve  en  thar  Issne.— Hooper  v.  Smith 
(Md.)  1095. 

Where  an  estate  Is  devised  In  trust  for  the 
granddaughters  of  testator  for  their  lives,  and 
on  their  death  their  ahare  to  go  to  their  issue 
absolutely,  the  trust  ceased  on  the  death  of 
such  granddaughters.— Hooper  t.  Smith  YMd.) 
1095. 

A  will  Md  to  exfwess  an  intent  that  a  second 
legacy  to  the  same  person  should  be  cumula- 
tive.—Dickinson  V.  (Werton  (N.  J.  COi.)  949. 

Two  legacies  of  money  equal  In  amount,  be- 
queathed to  tbe  same  person  in  one  instru- 
ment, are  considered  as  a  mere  repetition,  and 
the  legatee  will  take  on^  one.— IHcUnson  v. 
Overton  (N.  J.  Ch.)  &49. 

Where  two  legacies  are  given  to  the  same 
person  by  different  instruments,  the  presump- 
tion is  that  the  later  is  cumulative,  whether 
or  not  its  amount  be  equal  to  the  former. — 
Dickinson  r.  Overton  (N.  J.  Ch.)  949. 

A  will  In  which  residuary  estate  Is  devised 
to  trustees  to  collect  rents  and  pay  net  income 
to  A.,  his  heirs  and  assigns,  without  limit  of 
time  or  gift  over,  carries  the  fee.— Passman  v. 
Guarantee  Trust  &  Safe-Deposit  Co.  (N.  J. 
Ch.)  953. 

A  residuary  gift  of  net  income  of  lands  to 
A.  and  his  heirs  and  aasinis.  without  limit  of 
time  or  gift  over,  Md  a  devise  of  title  in  the 
lands  in  fee.— Passman  v.  Guarantee  Trust  & 
Safe-Deposit  Co.  (N.  J.  Ch.)  953. 

Remainder>men  under  will  A«M  to  take  vested 
estate.— Maxwell  t.  McOreety  (N.  J.  Prerog.) 
496. 
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A  devise  cm  eondition  that  the  deriMe  hokU 
the  PKtate  free  from  her  hasbaod'a  control  Md 
to  create  a  trust  precluding  alienatioD  daring 
coverture. — Lewis  t.  Brjce  (Pa.)  275. 

A  deriae  kM  to  Teat  no  more  than  a  life  «■• 
Ute  in  the  deviaee.— Lewis  T.  Bryce  (Pa.)  275. 

A  danse  In  a  will  antagonistle  to  a  preceding 
residnary  dlstribntion  controls  It.— In  re  Mar- 
kle's  EaUte  (Pa.)  304. 

A  elaufle  in  a  will  beqaeathing  various  house- 
hold articles  and  furniture  and  "articles  of 
pa«onal  use  and  ornament"  held  not  to  inclade 
fdtt  of  uUlag  yacht.— In  re  Parnr**  Estate 
fPa.)  448;  Appeal  of  Ballantine,  U, 

Will  construed,  and  property  devised  deter- 
mined.—In  re  Woodalde's  EsUte  <Pa.)  475; 
Appeal  of  Jarvia,  Id. 

Wilt  conetrued,  and  Md,  that  testator's 
children,  having  survived  hlm»  took  an  abso- 
lnt(>  indefeasihle  eatate^Flick  v.  Forest  Oil  Co. 

(Pn.)  535. 

Olaase  hi  will  MA  to  be  residuary  dause.— 
In  re  IJord'a  Estate  (Pa.)  733;  Anwal  of  Mill. 
Id. 

A  will  constmed,  and  held  to  direct  the  dis- 
trihiTtlon  of  bequests  equally  to  legatees. — In  re 
Holder  (B.  I.)  57ft. 

A  iMMiuest  in  trust  held  to  entitle  the  trustee 
to  poMeesion  of  the  legacy  for  the  purpose  of 
exerutinir  the  trust.— Prhool  Dint.  No.  3  of  Towu 
of  Bcthrf  v.  Sheldon  (VL)  1041. 

i  5.    RlKlita  aaa  UmblUtlas  sf  AmwU—m 
mmA  iMMtMSt 

Payment  of  Iwcy  In  action  by  a  iegatee 
therefor  cannot  be  proved  by  account  of  admtn- 
istrHtur  showing  an  allowance  of  payment  to 
legii  tee.— State  v.  Conrad  (Del.  Super.)  77, 

Piiyment  may  be  proved  by  acceptance  of 
ttometbing  in  Iiea  of  money.— State  v.  Conrad 
(I>el.  Super.)  77. 

Legacy  construed  not  to  bear  interest  before 
becoming  payable;  —  Yonder  Horst  T.  Yonder 
Horst  (Ud.)  124. 

A  codicil  bequeathintr  a  sum  to  be  paid  by 
truBtees,  to  whom  land  was  expressly  devised 
in  consideration  of  the  payment  of  such  sum, 
Urf  to  make  the  legacy  a  charge  on  tlie  land.— 
Bnchnnan  t.  Lloyd  (Md.)  1076. 

Facts  hthl  to  show,  prima  fade,  an  dection 
by  the  widnw  to  take  under  the  wiU.— Hill  v. 
Hill  (N.  J.  Kn.  &  App.)  943. 

2  Gen.  St.  p.  1278.  fi  16,  respecting  the  filing 
of  a  written  diiisent  by  the  widow  and  her  right 
to  elect  to  tiike  under  the  will,  held  not  to  ap- 
ply.—Hill  V.  HiU  (N.  J.  Err.  &  App.)  043. 

Evidence  to  show  that  a  contestant  of  the 
u-Ul  in  (tiutruveny  had  aved  for  his  legacy 
thereunder  held  admissible.  —  HUler  t.  Hliler 
(Pa.)  277. 

Under  a  will  directing  transfer  of  interest  in 
testntor's  Inieiuess  to  his  sons,  held,  that  the 
court  could  decree  sale  of  the  business  to  all 
the  heirs.— In  re  Markle's  Estate  (Pa.)  304. 

A  will  providing  for  a  transfer  of  testator's 
ItHsinoKK  to  hiu  sonSt  who  were  to  be  charged 
for  it  iiKiiinst  their  mterest  m  the  estate,  held 
not  to  make  each  iudividual  liable  for  the 
whole— In  re  Markle's  Kptnte  (Pa.)  304. 

The  teruiK  of  a  will  hdd  to  make  the  payment 
of  certain  legaciefi  a  charge  on  a  farm  devised. 
—In  re  Wife's  Estate  (Pn.)  626;  Appeal  of 
Wise.  Id. 

WiU  f«iiistriii'ti,  iind  held,  thnt  purchaser  of 
liiiid  devised  Hubject  to  a  rhnrce  during  life  of 
the  h'triitee's  iiinther  did  not  ncqiiire  right  of 
k'fCiitee  to  share  in  fund  on  Ibe  death  of  the 
iimtlier.— In  re  HnrtseU's  Eslulu  (Pa.)  879;  An- 
iM  iil  of  Itouff,  Id. 


A  will  heti  to  aathMiae  a  tnmtee  to  anfiet- 
pate  a  devisee's  lliare  to  pay  the  latter^s  debts, 
whidi,  by  sickness  and  mwfortone,  he  could  noc 
pay.--ln  n  Waahhvn  <B.  L)  66& 

WITNESSES. 

See,  also,  'n>epoBitions";  "Evidence.* 
Experts,  see  "Evidence,"  |  8. 
Opinions,  see  "Evidence,"  f  8. 

I  1*  OwpstsMey. 

Code,  art.  35,  |  2,  predndine  a  '^rty**  firoui 
testifying  against  a  lunatic,  does  not  precludr 
a  director,  stockholder,  and  aaleaman  of  a  cor- 
porati(m  plaintiff  from  testifying.— Fladi  v, 
Gottschalk  Co.  (Md.)  90& 

Compelling  the  adverse  party  to  testify  to 
matters  occurring  in  decedent's  lifetime  kdd  t 
waiver  of  an  ndministrator's  right  to  object  to 
such  evidence,  tind  an  election  to  so  testifT 
himself,  within  Pub.  St.  c.  224,  |  16.— Palmar 
T.  Bass  (N.  H.)  447. 

Defendant  In  ejectment  by  purdiaser  at  sber 
IITb  sale  under  judgment  against  a  hoslwRd- 
then  deceased,  heid  competent  to  testify,  she 
claiming  by  purchase  in  her  own  name. — Pound- 
stone  V.  Jones  (Pa.)  21. 

A  nominal  grantee  of  the  ri^t  to  receive  » 
charge  on  land,  who  had  long  before  the  suit 
transferred  his  interest,  Kdd  a  competent  wit- 
ness to  testify  as  to  the  sanity  of  deceased 
grantor,  In  an  action  by  grantor's  administrs- 
tor  to  enforce  the  charge.— Miller  t.  Withert 
(Pa.)  300. 

Agent  of  insurance  company  who  nesodates 
a  policy  for  company  is  not  incompetent  to  tes- 
tis in  regard  thereto,  under  Act  of  1869.  mak- 
ing the  surviving  party  to  contract  incompetent 
as  witness  concerning  it.— Sargeant  r.  Natkmal 
Lif6  Ids.  Co.  (Ps.)  861. 

Competency  of  witness  as  to  transactims 

with  decedent  determined,  under  Act  June  11. 
1881.— Appeal  of  Kitchen  (Pa.)  480. 

Testimony  of  witness  that  deceased  said  br 
would  pay  his  son  for  what  he  had  dime  for 
him  hdi  inadmissible  to  prove  ctrntract.— Me- 
Featers  v.  Pattlstm  (Pa^  009. 

I  S.  ZbtamlBatloH. 

It  is  within  the  discretion  of  the  trial  coorl 
to  refuse  to  permit  the  credibility  of  a  witness 
to  be  atucked  by  iaqnlriee  as  to  the  relation? 
between  the  witness  and  a  married  woman.— 
State  V.  FergnsoD  (Conn.)  768. 

Witness  knowing  a  book  to  have  contained  s 
correct  quotation  on  certain  wheat,  on  a  speci- 
fied day,  MHd  entitled  to  refresh  bis  memor;: 
therefrom.- Rogers  T.  Fenimoie  O^d.  Super.) 
886. 

A  claimant  of  a  private  way  testified  as  to 
the  relative  convenience  of  other  roads  in  get- 
ting to  certain  villages.  HeU  competent  » 
cross-examination  to  ask  if  it  was  nearer  to  one 
of  the  villages  by  the  private  way  than  by  tlx 
others.— Waters  v.  Snouffer  (Md.)  785. 

In  action  for  personal  Injuries,  inquiry  of  de- 
fendant on  cross-examination  as  to  whether  be 
was  insured  against  loss  AeM  admissible,  as  rel- 
evant to  his  attitude  as  witness.— Day  v.  Dow 
hue  (N.  J.  Err.  &  App.)  034. 

Propriety  of  question  to  defendant  on  cn^ 
examination  Add  within  the  discretion  of  the 
eoiirt.- Day  V.  Donohue  (N.  J,  Err.  A  App-) 

934. 

A  witness  cannot,  under  the  guise  of  re  fresh- 
In  K  his  recollection  from  an  affidavit,  be  per- 
mitted to  testify  to  the  affidavit's  contents.— 
Billings  V.  MetropoUtan  I^fe  Ins.  Go.  (Yt)  9!& 

Evidence  on  cross-exoulnation  ik«Id  inadmisri- 
ble.-Wilkins  T.  Metcalf  (Vt)  1033. 
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Error  cannot  be  predicated  on  an  Improper 
answer  to  a  pnmer  qnestton.— Ptummer  t.  Bldi- 

er  (Vt.)  1045. 

I  8>    Oredlbllltj,  lmpa«e]uMat»  MStni- 
dletloB,  and  eorroboratliiB. 

Defendant  cannot  be  aaked,  for  parpose  of 
imp^achnient.  whether  he  has  been  conTicted 
of  a  crime,  the  record  being  the  beat  evidence. 
—State  T.  Fiaher  (Del.  O.  &  T.)  20a 

Evidence  of  inconsistent  stntementa  kdd  ad- 
niis!>ib1e  to  Impeach  a  witness. — Dimmick  t. 
W.  Fred  Qoimbf  Co.  (S.  3.  Ch.)  101. 

Evidence  of  a  witness*  reputation  for  T«sdtj* 
in  a  place  where  he  lived  18  rears  before  htlit 
properly  excluded. —Shnster  v.  State  (N.  J.  Snp.l 
701. 

Rifcht  to  discredit  witnesB  by  proof  of  con- 
tradictory statements  without  explanation  from 
him  held  a  matter  of  discretion.— Cronkrite  v. 
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dence  of  die  lease  sned  on,  nay  eeiBtndIet  Um. 
—Morris  T.  Onffey  (FkO 

Evidence  inadmissible  against  defendanta  tm 
the  ground  that  it  was  declaration  ot  thrir  agent 
snbsequent  and  in  regard  to  the  act  of  ag«icy, 
held  admissible  to  the  afeofs  CMSuUty. 

—Morris  T.  Qnttej  (Pft.)  781. 

On  issue  as  to  terms  of  oral  contract,  evi- 
dence that  plaintiff  had  promised  to  sign  anoth- 
er contract  similar  to  previous  ones  AeM  ad- 
misAible  as  aEFecting  rrediUU^.— Alkln  v.  He- 
Keown  Oil  Co.  (Pa.)  997. 

A  letter  tendine  merely  to  impeach  a  d^o- 
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him  relative  thereto.- Billings  T.  Metropolltail 

Life  Ins.  Co.  (Vt.)  616. 

Declarations  of  plaintiff's  agent,  made  after 
action  brought,  are  proper^  admitted  to  dis- 
credit such  agent's  inconaistent  testimony. — 
Sowies  V.  Carr  (Vt)  581. 

WRITS. 

Sec  "ProceM." 

PctfUeuioT  lorHv. 

See  "Arrest,*'  I  1;  "Certiorari";  **Bzecatioii"; 
"Chinilshment,"  |  S;  "Habeas  Corpus**;  Vln- 
junction";  "Mendamus";  "Sdre  Pad  as." 

Writ  of  error.  Me  "Appeal  and  Brrw." 
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